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DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
 

 
 
Case No:  
Dept. No.:  
 

ARBITRATION EXEMPTION: 
Declaratory Relief Requested 

 

  
 

COMPLAINT 

COME NOW Plaintiffs 4520 Arville and McKinley Manor (collectively, the “Plaintiffs”), 

by and through their attorneys of record, the law firm of Holley Driggs Walch Fine Puzey Stein & 

Thompson, and for their Complaint allege as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this matter because the acts and omissions of the 

Defendants occurred in Clark County, Nevada.   

2. Venue is proper in Clark County because a substantial part of the events or 

omissions giving rise to the claim occurred in Clark County, Nevada.   

/// 

/// 

Case Number: A-19-794864-C

Electronically Filed
5/15/2019 12:13 PM
Steven D. Grierson
CLERK OF THE COURT

CASE NO: A-19-794864-C
Department 1
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PARTIES 

3. Plaintiff 4520 Arville is, and at all times relevant herein was, a general partnership 

existing under the laws of the State of California.   

4. Plaintiff McKinley Manor is, and at all relevant times herein was, a general 

partnership existing under the laws of the State of Idaho. 

5. On information and belief, Defendant Bour Enterprises, LLC (“Lessee”) is a 

Nevada limited liability company doing business in Clark County, Nevada. 

6. On information and belief, Mulugeta Bour and Hilena Mengesha, (the “Guarantors” 

and collectively with Lessee, “Defendants”) are individuals residing in Clark County, Nevada. 

7. Plaintiffs are unaware of the true names and capacities of the Defendants named 

herein by the fictitious names of DOES 1 through 100 and therefore sues each of said Defendants 

by fictitious names.  Plaintiffs will amend this Complaint to allege the true names and capacities 

of such Defendants when they are ascertained.  Plaintiffs are informed and believe, and on that 

basis allege, that each Defendant sued herein as a Doe is in some manner responsible for the 

damages suffered by Plaintiffs. 

GENERAL ALLEGATIONS 

8. On or about April 20, 2017, Lessee entered into agreements (the “Leases”) with 

Plaintiffs for the lease of certain commercial property commonly known as 4560 S. Arville St., C-

10, 23, 24 and 29, Las Vegas, NV 89103 (the “Premises”).   

9. At or about the same time, the Guarantors executed personal guaranties of the 

Leases (the “Guaranties”).   

10. On one or more occasions, Defendants have failed or refused to make certain 

payments to Plaintiffs as and when due under the terms of the Leases and the Guaranties.   

11. Defendants’ obligations under the Leases and Guaranties remain in full force and 

effect. 

12. Defendants’ failure to make payments under the Leases and Guaranties is 

unexcused and amounts to a complete breach thereof. 

/// 

AI000002
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13. Plaintiffs have placed all necessary demands upon Defendants for performance of 

their obligations under the Leases and Guaranties, but Defendants have failed or refused to cure 

their defaults. 

FIRST CLAIM FOR RELIEF 

(Breach of Leases against Lessee) 

14. Plaintiffs repeat and reallege the preceding allegations and by this reference 

incorporate the same as though fully set forth herein. 

15. The Leases constitute valid, binding and enforceable contracts between Plaintiffs 

and Lessee. 

16. Through its actions described above, Lessee has materially breached its obligations 

under the Leases.   

17. Plaintiffs have duly performed all conditions, covenants, obligations and promises 

on its part to be performed, except to the extent excused or waived by Lessee’s breaches as 

described herein.  

18. Plaintiffs have also placed demand upon Lessee for performance, but Lessee failed 

or refused to perform, and continues to fail or refuse to perform, its obligations under the Leases. 

19. As a direct and proximate result of Lessee’s breaches of the Leases, Plaintiffs have 

been damaged in a substantial sum, in excess of $15,000. 

20. Plaintiffs have, by reason of the foregoing, been required to utilize the services of 

an attorney and are entitled to recover their attorneys’ fees and costs from Lessees. 

SECOND CLAIM FOR RELIEF 

(Breach of Guaranties against the Guarantors) 

21. Plaintiffs repeat and reallege the preceding allegations and by this reference 

incorporate the same as though fully set forth herein. 

22. The Guaranties constitute valid, binding and enforceable contracts between 

Plaintiffs and the Guarantors. 

23. Through their actions described above, the Guarantors are in complete default of 

their obligations under the Guaranties.   

AI000003
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24. Plaintiffs have duly performed all conditions, covenants, obligations and promises 

on its part to be performed, except to the extent excused or waived by the Guarantors’ breaches as 

described herein.  

25. Plaintiffs have also placed demand upon the Guarantors for performance, but the 

Guarantors failed or refused to perform, and continue to fail or refuse to perform, their obligations 

under the Guaranties. 

26. As a direct and proximate result of the Guarantors’ breaches of the Guaranties, 

Plaintiffs have been damaged in a substantial sum. 

27. Plaintiffs have, by reason of the foregoing, been required to utilize the services of 

an attorney and are entitled to recover their attorneys’ fees and costs from the Guarantors. 

THIRD CLAIM FOR RELIEF 

(Breach of Implied Covenant of Good Faith and Fair Dealing against Defendants) 

28. Plaintiffs repeat and reallege the preceding allegations and by this reference 

incorporate the same as though fully set forth herein. 

29. In every contract, including the Leases and the Guaranties, each party thereto makes 

an implied covenant of good faith and fair dealing to the other. 

30. Through their actions complained of herein, Defendants have wrongfully breached 

and continue to breach said covenant of good faith and fair dealing.   

31. As a direct and proximate result of Defendants’ breaches of the implied covenant 

of good faith and fair dealing, Plaintiffs have been damaged in a substantial sum, in excess of 

$15,000. 

32. Plaintiffs have, by reason of the foregoing, been required to obtain the services of 

an attorney and are entitled to recover their reasonable attorneys’ fees and costs from Defendants. 

FOURTH CLAIM FOR RELIEF 

(Unjust Enrichment against Defendants) 

33. Plaintiffs repeat and reallege the preceding allegations and by this reference 

incorporate the same as though fully set forth herein. 

AI000004



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

-5- 
03827-59/2222679 

34. Plaintiffs have conferred a benefit upon Defendants by performing under the 

Leases, including without limitation, by allowing Defendants to use and possess the Premises.  

35. Defendants accepted said benefits by accepting and utilizing the Premises, but have 

failed and refused to make payments to Plaintiffs for the value thereof. 

36. Defendants have appreciated and benefited from the Premises in a substantial 

amount, in excess of $15,000, to the detriment of Plaintiffs. 

37. Plaintiffs have, by reason of the foregoing, been required to obtain the services of 

an attorney and are entitled to recover their reasonable attorneys’ fees and costs from Defendants. 

FIFTH CLAIM FOR RELIEF 

(Declaratory Relief against Defendants) 

38. Plaintiffs repeat and reallege the preceding allegations and by this reference 

incorporate the same as though fully set forth herein. 

39. There exists between Plaintiffs and Defendants a justiciable controversy in which 

Plaintiffs have a legal interest which is ripe for judicial determination.   

40. Plaintiffs seek to enforce Defendants’ obligations under the Leases and Guaranties.   

41. Therefore, Plaintiffs seek a declaration from the Court that: (1) the Leases are valid 

and enforceable; (2) Lessee’s obligations under the Leases continue; (3) the Guaranties are valid 

and enforceable; and (4) The Guarantors’ obligations under the Guaranties continue.   

42. Plaintiffs have, by reason of the foregoing, been required to obtain the services of 

an attorney and are entitled to recover their reasonable attorneys’ fees and costs from Defendants. 

WHEREFORE, Plaintiffs pray for the following: 

1. For all damages allowed by law as to each of Plaintiffs’ Claims for Relief; 

2. For a declaration by the Court that: (1) the Leases are valid and enforceable; (2) 

Lessee’s obligations under the Leases continue; (3) the Guaranties are valid and enforceable; and 

(4) The Guarantors’ obligations under the Guaranties continue; 

3. For pre-judgment and post-judgment interest, at the highest rate permitted pursuant 

to the Leases, the Guaranties and/or applicable law;   

/// 

AI000005
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4. For all costs and expenses, including reasonable attorneys’ fees, incurred by 

Plaintiffs in connection with the commencement and prosecution of this action; and 

5. For such other and further relief as the Court deems just and proper. 

Dated this 15th day of May, 2019. 

HOLLEY, DRIGGS, WALCH, 
FINE, PUZEY, STEIN & THOMPSON 
 

 
 
/s/ F. Thomas Edwards  
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
tedwards@nevadafirm.com  
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs 
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F. THOMAS EDWARDS, ESQ. 
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SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
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Attorneys for Plaintiffs 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
  
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Counterclaimants. 
 v. 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, DOES I-X; and ROE 
CORPORATIONS I-X, 
 
   Counterdefendants, 
 

 
 
Case No:  A-19-794864-C  
Dept. No.:  1 
 
HEARING REQUESTED 
 
PLAINTIFFS/COUNTERDEFENDANTS’ 
MOTION TO DISMISS 
COUNTERCLAIMS 
 

  
 

Plaintiffs and Counterdefendants 4520 Arville and McKinley Manor (collectively 

“Plaintiffs”), by and through their attorneys, the law firm of Holley Driggs Walch Fine Puzey Stein 

Case Number: A-19-794864-C

Electronically Filed
8/1/2019 10:06 AM
Steven D. Grierson
CLERK OF THE COURT
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& Thompson, hereby move to dismiss, pursuant to NRCP 12(b)(5), the counterclaims set forth in 

Defendants and Counterclaimants Bour Enterprises, LLC (“Lessee”), Mulugeta Bour, and Helena 

Mengesha’s (collectively “Defendants”) Answer and Counterclaim (the “Counterclaims”).  The 

Counterclaims should be dismissed as they are premised upon a warranty of habitability that does 

not extend to commercial leases and are contradictory to the governing leases Defendants attached 

to their Counterclaims. 

This Motion to Dismiss Counterclaims (the “Motion”) is made and based on the papers 

and pleadings on file herein, the following Memorandum of Points and Authorities, any exhibits 

attached hereto, and any argument at hearing on this matter. 

Dated this 1st day of August, 2019. 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
 
/s/ F. Thomas Edwards  
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs 

 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

On or around April 20, 2017, Lessee entered into two Standard Industrial/Commercial 

Multi-Tenant Leases – Net (the “Leases”) for the lease commercial property warehouse space from 

Plaintiffs.  See Counterclaims ¶ 10; see also Exhibit 1 to Counterclaims.  The Leases expressly 

provide that Lessee is entitled to a total of eight (8) unreserved parking spaces (four (4) parking 

spaces for both Leases) and no reserved parking spacings.  Leases Section 1.2(b).  In conjunction 

with the Leases, the parties entered into Lease Addendums (the “Addendums”) pursuant to which 

the parties expressly agreed that Lessee accepted the property in an “as-is” condition.  See Lease 

Addendums, Exhibit 1 to Counterclaims.  The Leases further provide that the Lessee shall, at 

AI000023
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Lessee’s sole expense, keep the premises in good order, condition, and repair and shall be 

responsible for all maintenance of the interior of the property.  Leases Section 7.1(a).  Despite 

accepting the warehouse in an as-is condition and despite accepting the sole responsibility of 

maintaining the property, approximately one year after commencement of the Leases, Lessee 

notified Plaintiffs of its intent to terminate the lease, citing issue related to dust, debris, and related 

issues on the premises, as well as unspecified parking issues related to Lessee’s business vehicles. 

Defendants have asserted four (4) causes of action in their Counterclaims.  Defendants’ 

first claim for Construction Eviction, second claim for Breach of Contract, and third claim for 

Breach of the Implied Covenant are all premised upon an alleged failure by Plaintiffs to address 

purported habitability issues in the commercial property which is the subject of the Lease.  See 

Counterclaims ¶¶ 25-29 & 36-40 & 46-49.  Defendants’ fourth claim for declaratory relief appears 

to be nothing more than a restatement of their constructive eviction claim which seeks to have the 

Court declare that Defendants were not obligated to satisfy their rental payment obligations. 

Defendants attached to their Counterclaims the Lease, making it a part of the pleading for 

all purposes, including the evaluation of a motion to dismiss under NRCP 12(b)(5).  As articulated 

in further detail below, all of Defendants’ claims set forth in the Counterclaims are premised upon 

legal conclusions that are false and conflict with specific terms of the Leases and Addendums.  

Accordingly, these conclusory allegations need not be taken as true, leaving Defendants’ 

Counterclaims devoid of any valid claims upon which relief may be granted. 

II. LEGAL ARGUMENT 

A. Legal Standard 

Pursuant to NRCP 12(b)(5), “failure to state a claim upon which relief can be granted,” is 

a basis to dismiss a complaint where a moving party can demonstrate beyond doubt that Plaintiff 

cannot provide a set of facts in support of its claim entitling it to relief.  Edgar v. Wagner, 101 

Nev. 226, 227, 699 P.2d 110, 111 (1985).   In considering a Motion to Dismiss, the Court generally 

takes allegations pled in the Complaint as true and views the same in the light most favorable to 

the non-moving party.  Buzz Stew LLC v. City of N. Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 

670, 672 (2008).    

AI000024
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However, the Court need not accept as true allegations that are conclusory, unwarranted 

deductions of fact, or unreasonable inferences.  See Wayment v. Holmes, 112 Nev. 232, 237, 912 

P.2d 816, 819 (1996) (finding plaintiff’s “version of facts is nothing more than conclusory 

allegations and general statements” and thus “it will not be accepted as true”).  Similarly, the Court 

is also not obligated to accept as true allegations that are contradicted by documentary evidence.  

See White v. Annucci, 78 N.Y.S.3d 724, 725–26 (N.Y. App. Div. 2018) (“Notwithstanding the 

liberal standard applicable to motions to dismiss, we are not obliged to accept allegations 

consisting of bare legal conclusions or factual claims flatly contradicted by documentary evidence 

as the basis for a valid claim.”); Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 

2001) (“The court need not, however, accept as true allegations that contradict matters properly 

subject to judicial notice or by exhibit.”); Griffin v. Green Tree Servicing, LLC, 166 F. Supp. 3d 

1030, 1040 (C.D. Cal. 2015) (“The court is not required to accept as true conclusory allegations 

which are contradicted by documents referred to in the complaint or proper subjects of judicial 

notice.”).1 

The Nevada Supreme Court has noted that although factual assertions in a complaint are 

to be accepted as true, it has “never held that [] conclusory legal allegation[s] must be accepted as 

true.”  Davenport v. GMAC Mortg., 56697, 2013 WL 5437119, at *3 (Nev. Sept. 25, 2013) 

(unpublished).  Under the parol evidence rule, “all prior negotiations and agreements are deemed 

merged in the written contract, and parol evidence is not admissible to vary or contradict its terms.”  

Tallman v. First Nat. Bank of Nev., 66 Nev. 248, 256, 208 P.2d 302, 306 (1949).  “The parol 

evidence rule forbids the reception of evidence which would vary or contradict the contract, since 

all prior negotiations and agreements are deemed to have been merged therein.”  Daly v. Del E. 

Webb Corp., 96 Nev. 359, 361, 609 P.2d 319, 320 (1980). 

/// 

/// 

                                                 
1 When applying the Nevada Rules of Civil Procedure, the court may look to the corresponding 
Federal Rules for guidance.  See Am. Home Assurance Co. v. The Eighth Judicial Dist., 147 P.3d 
1120, 1238 n. 28 (Nev.2006). 
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B. The Lease is Part of the Counterclaims for All Purposes  

“A copy of a written instrument that is an exhibit to a pleading is a part of the pleading for 

all purposes.”  NRCP 10(c).  This includes the consideration of such exhibits in evaluating a motion 

to dismiss.  See Baxter v. Dignity Health, 131 Nev. Adv. Op. 76, 357 P.3d 927, 931 (2015).  Here, 

Defendants attached to their Counterclaims the Lease, thus making it a part of their Counterclaims.  

It is therefore appropriate for the Court to consider the Lease in evaluating this Motion. 

C. Defendants’ Claims are Directly Contradicted by the Express Terms of the Lease 

Each of Defendant’s claims are premised upon an alleged legal duty by Plaintiffs to 

maintain the premises.  However, the Leases make clear that the duty to maintain the property 

belonged solely to Lessee.  Moreover, there is not an implied legal duty for the Plaintiff to maintain 

the premises in this case.  Therefore, each of Defendants’ Counterclaims fails as a matter of law.    

In each of Defendants’ Counterclaims, Defendants make conclusory legal allegations that 

Plaintiffs had an obligation to maintain the premises for Defendants, which is directly contradicted 

by the Leases and Addendums.  The Court cannot accept as true these conclusory legal allegations 

that are contradicted by the express agreements between the parties.  For example, 

Counterclaimants allege that: 

1. Constructive Eviction – “Counter-Defendants had a duty to lease premises that are 

habitable and fit for the intended use.”  Counterclaims ¶ 25. 

2. Breach of Contract – “The Lease states that the Premises shall be habitable and fit for 

the intended purpose of occupying the Premises for the intended purpose of the Bour 

Enterprises business.”  Counterclaim ¶ 46. 

3. Breach of the Implied Covenant – “Counter-Defendants breached the covenant of good 

faith and fair dealing by failing to remediate the problems with the habitability and 

fitness of the Premises for its intended purpose upon Notice and demand.”  

Counterclaim ¶ 38. 

4. Declaratory Relief – “[A]s a result of the constructive eviction, Lessee is not liable for 

any rent, charges, or other amounts due under the Lease from the inception of the 

habitability issues.”  Counterclaim ¶ 54. 
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These conclusory legal allegations are contradicted by the express terms of the Leases and 

Addendums.  Section 7.1(a) of the Leases expressly provide that Lessee is responsible for all 

maintenance at the property.  

7. Maintenance; Repairs, Utility Installations; Trade Fixtures and Alterations. 

7.1 Lessee's Obligations. 

(a) In General. Subject to the provisions of Paragraph 2.2 
(Condition), 2.3 (Compliance), 6.3 (Lessee's Compliance with 
Applicable Requirements), 7.2 (Lessor's Obligations), 9 (Damage or 
Destruction), and 14 (Condemnation), Lessee shall, at Lessee's sole 
expense, keep the Premises, Utility Installations (intended for 
Lessee's exclusive use, no matter where located), and Alterations in 
good order, condition and repair (whether or not the portion of 
the Premises requiring repairs, or the means of repairing the same, 
are reasonably or readily accessible to Lessee, and whether or not 
the need for such repairs occurs as a result of Lessee's use, any prior 
use, the elements or the age of such portion of the Premises), 
including, but not limited to, all equipment or facilities, such as 
plumbing, HVAC equipment, electrical, lighting facilities, boilers, 
pressure vessels, fixtures, interior walls, interior surfaces of exterior 
walls, ceilings, floors, windows, doors, plate glass, and skylights but 
excluding any items which are the responsibility of Lessor pursuant 
to Paragraph 7.2. Lessee, in keeping the Premises in good order, 
condition and repair, shall exercise and perform good maintenance 
practices, specifically including the procurement and maintenance 
of the service contracts required by Paragraph 7.1(b) below. Lessee's 
obligations shall include restorations, replacements or renewals 
when necessary to keep the Premises and all improvements thereon 
or a part thereof in good order, condition and state of repair. 

See Counterclaim, Exhibit 1, Section 7.1(a) (emphasis added).   

Moreover, Lessee expressly accepted the premises in an “as-is” condition.   

1. Condition of Premises. Lessee hereby accepts the Premises in 
"as-is" condition with any additional alterations and improvements 
to be completed at Lessee's expense and in accordance with Section 
7 of Lease. 

See Counterclaim, Exhibit 1 (emphasis added).  For ease of reference and because the 

Counterclaim interspersed the pages of the Addendums with the Leases, attached hereto as 

Exhibits 1 and 2 are the complete copies of the Addendums.   

/// 
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The majority of courts hold that the implied warranty of habitability and fitness for an 

intended purpose does not apply to commercial leases.  “Our review of the authorities reveals that 

the majority view, which we adopt, does not extend an implied warranty of habitability or fitness 

to commercial leases.”  B.W.S. Investments v. Mid-Am Restaurants, Inc., 1990 WL 108794 (N.D. 

1990) (citing 3A Thompson on Real Property, § 1230 (1981) (the doctrine of warranty of fitness 

which is part of the law of sales does not generally extend to the landlord-tenant relationship in 

commercial leases; the implied warranty of habitability does not apply to commercial structures); 

2 Powell on Real Property, § 233(2)(b) (1990) (implied warranty of habitability applies in almost 

all jurisdictions only to residential tenancies; commercial leases are excluded primarily on the 

rationale that the feature of unequal bargaining power justifying the imposition of the warranty in 

residential leases is not present in commercial transactions); 49 Am.Jur.2d Landlord and Tenant § 

768 (1970), (the general rule that there is no implied warranty of fitness or as to the conditions of 

the premises applies to premises leased for business purposes); Annotation, Modern Status of Rules 

as to Existence to Implied Warranty of Habitability or Fitness for use of Leased Premises, 40 

A.L.R. 3d 646, 650 (1971) (it has been stated that the implied warranty of habitability is not a 

warranty against all inconvenience or discomfort). See generally, Restatement (Second) of 

Property, Landlord and Tenant, § 5.1 Caveat and Comment (1977) (implied warranty of 

habitability not extended to commercial leases). “Most jurisdictions have expressly or impliedly 

refused to extend the implied warranty of habitability into commercial leases.”  Teller v. McCoy, 

162 W. Va. 367, 380 (1978).   

However, even the minority of courts that recognize an implied warranty of habitability or 

suitability in commercial leases hold that those warranties do not apply if the commercial tenant 

accepts the property in an “as-is” condition.  “With respect to the abatement of rent for breach of 

the implied warranty of habitability, the doctrine’s application may not be extended to the fact 

pattern at bar involving a corporate tenant taking the premises ‘as is’ under a commercial lease.”  

Coulston v. Teliscope Productions, Ltd., 378 N.Y.S.2d 553, 554 (App. Term 1975).  “If, however, 

the parties to a lease expressly agree that the tenant will repair certain defects, then the provisions 

of the lease will control.”  Davidow v. Inwood N. Prof'l Group--Phase I, 747 S.W.2d 373, 376 
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(Tex. 1988).  Therefore, even if Nevada recognized these implied warranties in commercial 

tenancies, they are not applicable based upon the express language of the Leases and Addendums, 

which control.  

Each of Defendants’ Counterclaims is premised upon conclusory legal allegations that are 

contradicted by the express agreements between the parties.  Those allegations should not be 

accepted as true.  Moreover, each of Defendants’ counterclaims is premised upon the faulty legal 

theory that there is an express or implied warranty of habitability or fitness applicable to this 

commercial lease.  Those warranties do not apply in the commercial context and, even if they did, 

those warranties are contradicted by the express terms of the Leases and Addendums, which 

control.  Therefore, each of Defendants’ counterclaims must be dismissed.   

III. CONCLUSION 

Defendants’ conclusory legal allegations, which are directly contradicted by the express 

terms of the Leases and Addendums, cannot and should not be taken as true in considering a 

12(b)(5) standard under these circumstances.  The premise of each of Defendants’ counterclaims 

that Plaintiff owes a warranty of habitability and fitness in this commercial context is wrong as a 

matter of law and contrary to the parties’ agreement.  Accordingly, Defendants’ Counterclaims 

should be dismissed under NRCP 12(b)(5) for failure to state a claim. 

Dated this 1st day of August, 2019. 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
 
/s/ F. Thomas Edwards  
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Holley Driggs Walch Fine Puzey 

Stein & Thompson and that on this 1st day of August, 2019, I did cause a true and correct copy of 

the foregoing PLAINTIFF/COUNTERDEFENDANTS’ MOTION TO DISMISS 

COUNTERCLAIMS, to be served upon each of the parties listed below via electronic service 

through the Court’s Odyssey File and Service System: 

Brent Carson, Esq.   
7935 W. Sahara Ave., Suite 101   
Las Vegas, NV 89117   
Email: bac@winnercarson.com    
   

 
 

/s/ Sandy Sell  
An employee of HOLLEY DRIGGS WALCH 

FINE PUZEY STEIN & THOMPSON 
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1

LEASE ADDENDUM

This Lease Addendum is made and entered into on this 20th day of April, 2017,

and is hereby attached to and becomes a part of the Lease dated April 20,2017 by and

between 4520 ARVILLE, a California general partnership, and MCKINLEY MANOR, an

Idaho general partnership, as tenants in Common, hereinafter referred to as "Lessor",

and SOUR ENTERPRISES LLC, a Nevada limited liability company, hereinafter referred

to as "Lessee".

REC ITALS:

WHEREAS, Lessee and Lessor desire to amend the Lease between the parties

for the Premises known as 4560 South Arville Street. C-23 & 24, Las Vegas, Nevada

89103.

TERMS:

NOW, THEREFORE, in consideration of the mutual promises and covenants

contained in the Lease. and this Lease Addendum, the parties agree as follows:

1. Condition of Premises. Lessee hereby accepts the Premises in lias-is" condition

with any additional alterations and improvements to be completed at Lessee's expense

and in accordance with Section 7 of Lease.

2. Trash Disposal. In the areas where garbage dumpsters are provided within the

Project, Lessee may utilize the dumpsters for waste paper and incidental trash only.

Packing skids, boxes, and construction materials are not to be placed in or around

dumpsters. It is the sole responsibility of Lessee to dispose of excessive trash and

packaging materials away from the Project or to obtain Lessee's own dumpster at

Lessee's own expense. Trash or materials stored outside of the Premises by Lessee,

and not disposed of properly in a dumpster is prohibited, and Lessor shall have the right

to charge Lessee for the cost of properly disposing of said trash or materials in add~ion to~

IF1 t/

f
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any fine that the Lessor may levy against Lessee for such offense.

3. Lessee's Share. Lessee's Share of Common Area Operating Expenses to be paid

by Lessee to Lessor shall be no less than $.20 per square foot, per month, or Nine

Hundred Twelve and NolOO Dollars ($912.00), for the duration of the Term of the Lease.

4. Lessee's Vehicles. Lessee, at Lessee's cost, shall take all necessary precautions

to protect the concrete slab and walls of the Premises from automotive spills of any

chemicals or petroleum products which may come into contact with the floor or walls as a

result of the operation of Lessee's business, and Lessee shall not leave Lessee's

vehicles parked outside of the Premises in the parking areas overnight.

5. Rent Abatement. As consideration for Lessee's performance of all obligations

to be performed by Lessee under the Lease, and provided Lessee is not in default of the

Lease, Lessor shall credit Lessee's rental account Three Hundred Fifteen and 78/00

Dollars ($315.78) for Month 1 of the Lease.

Except as amended by this Lease Addendum I all the provisions, terms and

conditions of the Lease shall remain in full force and effect and the same is hereby ratified

and confirmed.

Signatures to follow

2
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IN WITNESS WHEREOF, the parties hereto have executed this Lease Addendum

as of this date.

LESSOR:

4520 ARVILLE, a California general
partnership, and MCKINLEY MANOR,
an Idaho general partnership,
as tenants in common

By:~
~~---

Its: Owner Agent

3

LESSEE:

SOUR ENTERPRISES LLC,
a Nevada limited liability company

By:_~~,"",- _

Its: Manager
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1

LEASE ADDENDUM

This Lease Addendum is made and entered into on this 20th day of April, 2017,

and is hereby attached to and becomes a part of the Lease dated April 20, 2017 by and

between 4520 ARVILLE, a California general partnership, and MCKINLEY MANOR, an

Idaho general partnership, as tenants in Common, hereinafter referred to as "Lessor",

and SOUR ENTERPRISES LLC, a Nevada limited liability company, hereinafter referred

to as "Lessee".

REC ITALS;

WHEREAS, Lessee and Lessor desire to amend the Lease between the parties

for the Premises known as 4560 South Arville Street, C-10 & 29, Las Vegas, Nevada

89103.

TERMS:

NOW. THEREFORE, in consideration of the mutual promises and covenants

contained in the Lease, and this Lease Addendum, the parties agree as follows:

1. Condition of Premises. Lessor, at Lessor's cost, shall make sure that the

overhead florescent light fixtures, electrical outlets, plumbing, and doors are in proper

working order at the commencement of the Lease; otherwise, Lessee hereby accepts the

Premises in "as-is" condition with any additional alterations and improvements to be

completed at Lessee's expense and in accordance with Section 7 of Lease.

2. Trash Disposal. In the areas where garbage dumpsters are provided within the

Project. Lessee may utilize the dumpsters for waste paper and incidental trash only.

Packing skids, boxes, and construction materials are not to be placed in or around

dumpsters. It is the sole responsibility of Lessee to dispose of excessive trash and

packaging materials away from the Project or to obtain Lessee's own dumpster at

Lessee's own expense. Trash or materials stored outside of the Premises by Lessee,

(V'fi

f
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and not disposed of properly in a dumpster is prohibited, and Lessor shall have the right

to charge Lessee for the cost of properly disposing of said trash or materials in addition to

any fine that the Lessor may levy against Lessee for such offense.

3. Lessee's Share. Lessee's Share of Common Area Operating Expenses to be paid

by Lessee to Lessor shall be no less than $.20 per square foot, per month, or Nine

Hundred Twelve and No/OO Dollars ($912.00), for the duration of the Term of the Lease.

4. Lessee's Vehicles. Lessee, at Lessee's cost, shall take all necessary precautions

to protect the concrete slab and walls of the Premises from automotive spills of any

chemicals or petroleum products which may come into contact with the floor or walls as a

result of the operation of Lessee's business, and Lessee shall not leave Lessee's

vehicles parked outside of the Premises in the parking areas overnight.

5. Rent Abatement. As consideration for Lessee's performance of all obligations

to be performed by Lessee under the Lease, and provided Lessee is not in default of the

Lease, Lessor shall credit Lessee's rental account Two Thousand Seven Hundred Thirty­

six and No/OO Dollars ($2,736.00) for Month 1 of the Lease.

Except as amended by this Lease Addendum, all the provisions, terms and

conditions of the Lease shall remain in full force and effect and the same is hereby ratified

and confirmed.

Signatures to 'oJ/ow

2
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IN WITNESS WHEREOF, the parties hereto have executed this Lease Addendum

as of this date.

LESSOR:

4520 ARVILLE, a California general
partnership, and MCKINLEY MANOR,
an Idaho general partnership,
as tenants in com

By: ..

Its: Owner Agent

3

LESSEE:

SOUR ENTERPRISES LLC,
a Nevada limited liability company

Its: Manager
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OPPS 
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
E-mail: tedwards@nevadafirm.com  
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
E-mail: sstory@nevadafirm.com   
HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone: 702/791-0308 
Facsimile: 702/791-1912 
 
Attorneys for Plaintiffs 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
  
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Counterclaimants. 
 v. 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, DOES I-X; and ROE 
CORPORATIONS I-X, 
 
   Counterdefendants, 
 

 
 
Case No:  A-19-794864-C  
Dept. No.:  8 
 
PLAINTIFFS’ OPPOSITION TO 
DEFENDANTS’ COUNTERMOTION 
FOR SUMMARY JUDGMENT  
 
 
 
Date of Hearing:  September 3, 2019 
Time of Hearing: 9:30 a.m.  

  
 

Plaintiffs and Counterdefendants 4520 Arville and McKinley Manor (collectively 

“Plaintiffs”), by and through their attorneys, the law firm of Holley Driggs Walch Fine Puzey Stein 

Case Number: A-19-794864-C

Electronically Filed
8/22/2019 3:16 PM
Steven D. Grierson
CLERK OF THE COURT
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& Thompson, hereby oppose the countermotion for summary judgment filed by Defendants and 

Counterclaimants Bour Enterprises, LLC (“Lessee”), Mulugeta Bour, and Helena Mengesha 

(collectively “Defendants”).  This opposition is made and based upon the papers and pleadings on 

file herein, the following points and authorities, and any oral argument entertained at the hearing 

on this matter. 

Dated this 22nd day of August, 2019. 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
/s/ F. Thomas Edwards  
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs 

 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

Plaintiffs filed a motion to dismiss Defendants’ counterclaims on the basis that the implied 

warranty of habitability does not apply to commercial real estate leases and, even if it did, it was 

waived by Defendants in the leases.  In other words, in ruling upon Plaintiffs’ motion to dismiss, 

the Court need not address the factual basis for Defendants’ counterclaims because there is no 

legal basis for Defendants’ counterclaim (no implied warranty of habitability).   

However, in a confused conflation of the standards for a motion to dismiss and a motion 

for summary judgment, Defendants’ countermotion for summary judgment takes an unwarranted 

leap of logic that Plaintiffs must not dispute any of the facts in this case.  That is incorrect.  

Plaintiffs dispute the facts in this case.  Again, for purposes of Plaintiffs’ motion to dismiss, the 

Court need not address the facts in this case because there is no legal basis for Defendants’  
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counterclaims.  For purposes of Defendants’ countermotion for summary judgment, however, 

Plaintiffs certainly dispute the facts asserted by Defendants.   

Defendants’ countermotion for summary judgment fails to cite to any legal authority to 

support their theory that an implied warranty of habitability applies to commercial real estate 

leases.  Accordingly, this opposition need not refute Defendants’ unsupported legal theory, which 

is more fully addressed in Plaintiffs’ motion to dismiss Defendants’ counterclaims.  Instead, this 

opposition will focus on the other shortfalls in Defendants’ countermotion for summary judgment.   

First, any motion for summary judgement must be supported by admissible evidence.  The 

only document attached to Defendants’ countermotion for summary judgment is a declaration from 

Anthony Bour.  It does not appear that Anthony Bour is even a party to this case and the declaration 

does not explain the foundation for the facts set forth therein.  For these reasons, Defendants’ 

countermotion for summary judgment is not supported by any admissible evidence and must be 

denied.   

Second, even if the declaration of Anthony Bour was considered, the “undisputed” facts 

set forth in the countermotion for summary judgment are certainly disputed.  These disputed facts 

are supported by the signed declaration of David Burns of Commercial Specialists, the property 

manager for the Plaintiffs, and the underlying leases.  These disputed facts prevent the entry of 

summary judgment.1  

I. 

DEFENDANTS’ COUNTERMOTION FOR SUMMARY  
JUDGMENT IS NOT SUPPORTED BY ANY ADMISSIBLE EVIDENCE 

Defendants’ countermotion for summary judgment is not supported by any admissible 

evidence.  The only document attached to the countermotion is a declaration by a non-party that 

does not explain how this non-party is competent to testify to the alleged facts.  Accordingly, the 

 
1 Notably, these disputed facts are irrelevant to Plaintiffs’ pending motion to dismiss Defendants’ 
counterclaims because the implied warranty of habitability does not apply to commercial real 
estate leases and, even if it did, it was waived by Defendants.  In other words, in ruling upon 
Plaintiffs’ motion to dismiss, the Court need not address the factual basis for Defendants’ 
counterclaims because there is no legal basis for Defendants’ counterclaim (no implied warranty 
of habitability).   

AI000066



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 4 - 
03827-59/2271970  

declaration is not admissible evidence and Defendants’ countermotion for summary judgment 

must fail as a matter of law.    

“If the moving party will bear the burden of persuasion, that party must present evidence 

that would entitle it to a judgment as a matter of law in the absence of contrary evidence.”  Cuzze 

v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007) “An affidavit 

or declaration used to support or oppose a motion must be made on personal knowledge, set out 

facts that would be admissible in evidence, and show that the affiant or declarant is competent to 

testify on the matters stated.”  NRCP(c)(4).  “A party may object that the material cited to support 

or dispute a fact cannot be presented in a form that would be admissible in evidence.”  NRCP 

56(c)(2).  “Evidence introduced in support of or opposition to a motion for summary judgment 

must be admissible evidence.”  Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 302, 662 

P.2d 610, 621 (1983); Catrone v. 105 Casino Corp., 82 Nev. 166, 171, 414 P.2d 106, 109 (1966) 

(“The affiant's statement would not be admissible evidence at trial and is equally ineffective for 

the purpose of defeating a motion for summary judgment.”); Schneider v. Cont'l Assur. Co., 110 

Nev. 1270, 1274, 885 P.2d 572, 575 (1994) (reversing summary judgment based upon inadmissible 

evidence).   

Defendants bear the burden of persuasion on their counterclaims.  Therefore, in moving 

for summary judgment on those counterclaims, Defendants must present admissible evidence that 

would entitled them to judgment as a matter of law.  A declaration in support of a motion for 

summary judgment must show that the declarant is competent to testify on the matters stated.  The 

declaration attached to Defendants’ countermotion for summary judgment does not show that the 

declarant is competent to testify on the matters stated.  For these reasons, Plaintiffs object that the 

declaration is not admissible and may not be considered.  As there is no admissible evidence 

attached to the countermotion for summary judgment, Defendants’ countermotion for summary 

judgment fails as a matter of law.    

/// 

/// 

/// 
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II. 

THE “UNDISPUTED” FACTS SET FORTH IN THE  
COUNTERMOTION FOR SUMMARY JUDGMENT ARE DISPUTED 

Although the analysis of Defendants’ countermotion for summary judgment should end 

with the lack of any admissible evidence, in an abundance of caution, Plaintiffs will establish that 

there are disputes of material fact which prevent summary judgment in Defendants’ favor.  For 

ease of reference, below are the “undisputed” facts set forth by Defendants, followed by Plaintiffs’ 

response thereto in bold text.   

1. On or about April 20, 2017, Defendants entered into agreements with Plaintiffs for 

the lease of certain commercial property commonly known as 4560 S. Arville St., C-10, 23, 24 

and 29, Las Vegas, NV 89103 ("the Premises”).   

Plaintiffs’ Response:  Objection.  This statement is not supported by admissible 

evidence.  Without waiving said objection, Plaintiffs do not dispute this statement.   

2. Bour Enterprises entered into the Lease to operate its business on the Premises, and 

Plaintiffs were informed, prior to entering into the Lease, that the Premises was fit for this intended 

use as a commercial business facility. 

Plaintiffs’ Response:  Objection.  This statement contains hearsay, lacks foundation 

and is not supported by admissible evidence.  Without waiving said objection, the leases 

expressly state: 

Lessee acknowledges that: (a) it has been advised by Lessor 
and/or Brokers to satisfy itself with respect to the condition of 
the Premises (including but not limited to the electrical, HVAC 
and fire sprinkler systems, security, environmental aspects, and 
compliance with Applicable Requirements and the Americans 
with Disabilities Act), and their suitability for Lessee's intended 
use, (b) Lessee has made such investigation as it deems necessary 
with reference to such matters and assumes all responsibility 
therefor as the same relate to its occupancy of the Premises, and 
(c) neither Lessor, Lessor's agents, nor Brokers have made any 
oral or written representations or warranties with respect to 
said matters other than as set forth in this Lease. 

See Section 2.4 to leases, attached hereto as Exhibits 2 and 3.  Therefore, Defendants 

expressly accepted the responsibility to conduct the due diligence necessary to confirm the 

AI000068



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 6 - 
03827-59/2271970  

suitability for Defendants’ use of the premises.   

 The leases further state: 

This Lease contains all agreements between the Parties with 
respect to any matter mentioned herein, and no other prior or 
contemporaneous agreement or understanding shall be 
effective. Lessor and Lessee each represents and warrants to the 
Brokers that it has made, and is relying solely upon, its own 
investigation as to the nature, quality, character and financial 
responsibility of the other Party to this Lease and as to the use, 
nature, quality and character of the Premises. 

See Exs. 2 and 3, Section 22.  Therefore, Defendants confirmed that they are relying solely 

upon their own investigation regarding the lease and not any representations by Plaintiffs.  

Consistent with these provisions, Plaintiffs made no representations to Defendants as to the 

fitness of the premises for any particular use.  See Declaration of David Burns, attached 

hereto as Exhibit 1.  For these reasons, Plaintiffs dispute this alleged fact.   

3. Tony Bour informed Plaintiffs' representative that the Premises must be fit for the 

operation of Bour Enterprise's business and expressed concerns as to parking. 

Plaintiffs’ Response:  Objection.  This statement is hearsay, lacks foundation and is 

not supported by admissible evidence.  Without waiving said objection, Plaintiffs incorporate 

by reference their response to Paragraph 2 above.  Additionally, the leases expressly state 

that Defendants shall only be entitled to four (4) unreserved vehicle parking spaces and no 

reserved vehicle parking spaces, for a total of eight (8) unreserved parking spaces between 

the two leases.  See Exs. 2 and 3, Section 1.2(b).  The leases further state that “Lessee shall 

not use more parking spaces than said number.”  See Exs. 2 and 3, Section 2.6.  This alleged 

fact is refuted by the express terms of the leases.  For these reasons, Plaintiffs dispute this 

alleged fact.   

4.  Prior to the execution of the Leases, Plaintiffs assured Mr. Bour that parking 

arrangements would be made in order to provide Defendants' business vehicles sufficient parking 

spaces and room to safely maneuver through the parking lot. 

Plaintiffs’ Response:  Objection.  This statement is hearsay, lacks foundation and is 

not supported by admissible evidence.  Without waiving said objection, Plaintiffs incorporate 
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by reference their response to Paragraph 3 above.  Additionally, Plaintiffs never made any 

representations regarding parking that are inconsistent with the express terms of the leases.  

See Ex. 1.  For these reasons, Plaintiffs dispute this alleged fact.   

5.  After entering into the Lease, Plaintiffs declined or purposely failed to fulfill their 

promise to make the parking arrangements that were necessary for the successful operation of Mr. 

Bour's business at the Premises. 

Plaintiffs’ Response:  Objection.  This statement lacks foundation and is not 

supported by admissible evidence.  Without waiving said objection, Plaintiffs incorporate by 

reference their response to Paragraph 4 above.  Additionally, Plaintiffs fully complied with 

the terms of the leases, including the provisions regarding parking.  See Ex. 1.  For these 

reasons, Plaintiffs dispute this alleged fact.   

6.  From the inception of Bour Enterprise’s leasing of the Premises, they were infested 

with rodents, rodent excrement and urine, mounds of particulate, dust and other debris. 

Plaintiffs’ Response:  Objection.  This statement lacks foundation and is not 

supported by admissible evidence.  Without waiving said objection, Defendants accepted the 

premises in an “as-is” condition.  See Exs. 2 and 3, Addendums.  Defendants separately 

agreed that “Lessee shall, at Lessee's sole expense, keep the Premises . . . in good order, 

condition and repair . . . .”  See Exs. 2 and 3, Section 7.1(a).  Therefore, the burden to correct 

these issues at the premises belongs to Defendants pursuant to the express terms of the leases.  

Moreover, approximately a year after the execution of the leases, Defendants requested to 

move into another larger space within the same commercial development.  See Ex. 1.  For 

various business reasons, Plaintiffs denied Defendants’ request to move into the larger space.  

Id.  As part of these discussions, Defendants expressed concerns about the condition of the 

existing premises – after operating in that premises without formal complaint for the 

preceding year.  Id.  It appears that Defendants only raised the alleged concerns about the 

condition of the existing premises as leverage to persuade Plaintiffs to approve Defendants’ 

requested move.  Id.   Plaintiffs learned later that Defendants were purchasing a taxi business 

and planned to run the taxi business in the larger space they requested.  Id.  When Plaintiffs 
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denied Defendants’ request to move into the larger space, Defendants then tried to use the 

alleged concerns about the condition of the premises as leverage to get out of the leases 

altogether.  Id.  There is no condition at the premises that prevented Defendants from 

operating their existing business.  Id.  For these reasons, Plaintiffs dispute this alleged fact.   

7.  The unsanitary conditions were unfit, uninhabitable, unhealthy and unsafe for 

customers and employees at the Premises, and rendered the Premises unfit for Bour Enterprise's 

occupancy and the operation of its business. 

Plaintiffs’ Response:  Objection.  This statement lacks foundation and is not 

supported by admissible evidence.  Without waiving said objection, Plaintiffs incorporate by 

reference their response to Paragraph 6 above.  For these reasons, Plaintiffs dispute this 

alleged fact.   

8.  Two (2) employees of Defendant have sought medical treatment as a result of these 

conditions. 

Plaintiffs’ Response:  Objection.  This statement is hearsay, lacks foundation and is 

not supported by admissible evidence.  Without waiving said objection, Plaintiffs have no 

knowledge whether any of Defendants’ employees sought medical treatment or the reasons 

for the alleged treatment.  See Ex. 1.  Discovery on this issue is necessary pursuant to NRCP 

56(d).  See Declaration of F. Thomas Edwards, Esq., attached hereto as Exhibit 4.   

9.  On April 17, 2018, Tony Bour, on behalf of Defendants, delivered a letter of its 

notice to terminate the Lease, citing the unsanitary condition of the property, and lack of parking 

arrangements (as promised by Plaintiffs or their principals) as the basis for the Lease termination. 

Plaintiffs’ Response:  Objection.  This statement is hearsay and not supported by 

admissible evidence.  Without waiving said objection, Plaintiffs incorporate by reference 

their responses to Paragraphs 4 and 6 above.  Plaintiffs admit that Tony Bour sent a letter 

dated April 17, 2018 stating in part that: “Now that I require additional space [for his newly 

acquired taxi company] you now indicate that is not an option.”  See Ex. 1.  For these reasons, 

Plaintiffs otherwise dispute the alleged basis for the Lease Termination. 

/// 
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10.  On April 24, 2018, Plaintiffs/Counter-Defendants’ legal counsel responded to Tony 

Bour’s correspondence, unequivocally declined to address either the unsanitary/unhealthful 

conditions and the promised parking arrangements, when he rejected the Lessee's lease termination 

notice. 

Plaintiffs’ Response:  Objection.  This statement is not supported by admissible 

evidence.  Without waiving said objection, Plaintiffs incorporate by reference their responses 

to Paragraphs 4 and 6 above.  Plaintiffs admit that their counsel sent a letter dated April 24, 

2018, stating that: “Your legal and factual assertions in the letter are simply false.”  See Ex. 

1.  For these reasons, Plaintiffs otherwise dispute the Defendants’ mischaracterization of this 

correspondence. 

11. On May 3, 2018, Bour Enterprises sent David Burns a letter of Bour Enterprise’s 

intent to vacate the Premises immediately, and of its intent to terminate the Lease, effective May 

31, 2018, due to the ongoing health hazards at the Premises. 

Plaintiffs’ Response:  Objection.  This statement is not supported by admissible 

evidence.  Without waiving said objection, Plaintiffs incorporate by reference their responses 

to Paragraphs 4 and 6 above.  Plaintiffs admit that counsel for Defendants sent a letter dated 

May 3, 2018 asking that Plaintiffs consent to the termination of the leases, which Plaintiffs 

rejected.  See Ex. 1.  For these reasons, Plaintiffs otherwise dispute the alleged basis for the 

Lease Termination. 

12.  As of May 21, 2019, Counter-defendants assessed Bour Enterprise Sixty-Two 

Thousand Two Hundred Twenty-Three Dollars and Eight Cents ($62,223.08) in rent, late fees, 

common area maintenance charges, and other charges under the Lease, all assessed while the 

Premises were uninhabitable and unfit for the purpose asserted for the operation of the Bour 

Enterprises business. 

Plaintiffs’ Response:  Objection.  This statement is not supported by admissible 

evidence.  Without waiving said objection, Plaintiffs incorporate by reference their responses 

to Paragraphs 4 and 6 above.  Moreover, as of May 21, 2019, Defendants owed $139,454.50 

under the leases.  See Ex. 1.  For these reasons, Plaintiffs dispute this alleged fact.   
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As set forth above, the only undisputed facts are that the parties executed the leases and 

that the parties exchanged correspondence.  The remainder of the “undisputed” facts identified by 

Defendants are, in fact, disputed and those disputes are supported by admissible evidence as 

required by NRCP 56.  All of these disputed facts necessarily prevent the entry of summary 

judgment.  Therefore, Defendants’ countermotion for summary judgment in their counterclaims 

must be denied.   

CONCLUSION 

Defendants’ countermotion for summary judgment fails to attach any admissible evidence.  

Instead, Defendants merely attached a declaration from Anthony Bour that does not explain the 

foundation for the facts set forth therein.  Even if the declaration of Anthony Bour was considered, 

the “undisputed” facts set forth in the countermotion for summary judgment are certainly disputed 

and those disputes are supported by admissible evidence.  For these reasons, the Court must deny 

Defendants’ countermotion for summary judgment.   

Dated this 22nd day of August, 2019. 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
 
/s/ F. Thomas Edwards  
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Holley Driggs Walch Fine Puzey 

Stein & Thompson and that on this 22nd day of August, 2019, I did cause a true and correct copy 

of the foregoing PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ COUNTERMOTION 

FOR SUMMARY JUDGMENT , to be served upon each of the parties listed below via electronic 

service through the Court’s Odyssey File and Service System: 

Rusty Graf, Esq. 
BLACK & LOBELLO 
10777 W. Twain Ave., Ste. 300 
Las Vegas, NV 89135 
 
Brent Carson, Esq. 
WINNER & CARSON 

  

7935 W. Sahara Ave., Suite 101   
Las Vegas, NV 89117   
   
   

 
 

/s/ Sandy Sell  
An employee of HOLLEY DRIGGS WALCH 

FINE PUZEY STEIN & THOMPSON 
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STANDARD INDUSTRIAL/COMMERCIAL MULTI-TENANT LEASE - NET
AIR COMMERCIAL REAL ESTATE ASSOCIATION

1. Basic Provisions ("Basic Provisions").

1.1 Parties: This Lease ("Lease"), dated for reference purposes only Apri 1 20, 201 7
----"--------'-----------------

is made by and between 4520 ARVILLE, a California general partnership and MCKINLEY MANOR, an Idaho

general partnership, as tenants in common ("Lessor")

and BOUR ENTERPRISES LLC, a Nevada limited liability company

("Lessee"), (collectively the "Parties", or individually a "Party").

1.2(a) Premises: That certain portion of the Project (as defined below), including all improvements therein or to be provided by Lessor

under the terms of this Lease, commonly known by the street address of 4560 South Arville Street, C-23 & 24
located in the City of Las Vegas ,County of Clark ,State of

Nevada , with zip code 89103 , as outlined on Exhibit A attached hereto ("Premises")

and generally described as (describe briefly the nature of the Premises): Approximately 4,560 square feet of
industrial/warehouse space located in the Project known as "Arville Industrial Park"

. (See also Paragraph 4)

("Early Possession Date").Lease execution

and =.::..:...--=- _

1.3 Term: __T__w:....:o_-'-2-'-'- _

Term") commencing _M_a..dy~I_,'_____2_0_1_7 _

C'Commencement Dat~') and ending _M_a~y~3_1-,-,_2_0_1_9 _

("Expiration Date"). (See also Paragraph 3)

1.4 Early Possession: .=..;;:-=...::"--'==-=--===-=-=-=...::"-- _
(See also Paragraphs 3.2 and 3.3)

1.5 Base Rent: $ I, 824 . 00 per month ("Base Rent"), payable on the :....:1_'s:....:t'-- _

day of each month commencing on the Commencement Date

o If this box is checked, there are provisions in this Lease for the Base Rent to be adjusted.
1.6 Lessee's Share of Common Area Operating Expenses: Two and 8 100 percent(~%) ("Lessee's Share").

1.7 Base Rent and Other Monies Paid Upon Execution:

(a) Base Rent: $ 1,824.00 for the period 05/01/2017-05/31/2017

(b) Common Area Operating Expenses: 912.00 for the period 05/01/2017 -05 / 31 /201 7

(c) Security Deposit: $ 2, 736. 00 ("Security Deposit"). (See also Paragraph 5)

(d) Other: $ n/a for
---------------------------

In addition to Lessee's rights to use and occupy the Premises as hereinafter specified, Lessee shall have non-exclusive rights to the Common Areas

(as defined in Paragraph 2.7 below) as hereinafter specified, but shall not have any rights to the roof, exterior walls or utility raceways of the building

containing the Premises ("Building") or to any other buildings in the Project. The Premises, the Building, the Common Areas, the land upon which

they are located, along with all other buildings and improvements thereon, are herein collectively referred to as the "Project." (See also Paragraph 2)

1.2(b) Parking: Four (4) unreserved vehicle parking spaces ("Unreserved Parking Spaces");

reserved vehicle parking spaces ("Reserved Parking Spaces"). (See also Paragraph 2.6)

years and one (1) months ("Original

1.8

service

(e)

Agreed

Total Due Upon Execution of this Lease: $ 5, 472 . 00

Use: Administrative operations and vehicle storage for a limousine

. (See also Paragraph 6)

1.9 Insuring Party. Lessor is the "Insuring Party". (See also Paragraph 8)
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1.10 Real Estate Brokers: (See! Paragraph 15)

(a) Representation: The following real estate brokers (the "Brokers") and brokerage relationships exist in this transaction
(check applicable boxes):

o Commercial Specialists

D n/a

D n/a

represents Lessor exclusively ("Lessor's Broker");

represents Lessee exclusively ("Lessee's Broker"); or

represents both Lessor and Lessee ("Dual Agency").

(b) Payment to Brokers: Upon execution and delivery of this Lease by both Parties, Lessor shall pay to the Brokers the

brokerage fee agreed to in a separate written agreement (or if there is no such agreement, the sum of (per agreement) or ---- % of the

total Base Rent for the brokerage services rendered by the Brokers).

1.11 Guarantor. The obligations of the Lessee under this Lease are to be guaranteed by MULUGETA BOUR, an

individual, and HILENA K. MENGESHA, an individual ("Guarantor"). (See also Paragraph 37)

1.12 Addenda and Exhibits. Attached hereto is an Addendum or Addenda consisting of Paragraphs 1 through -"5 _

and Exhibits A through B , all of which constitute a part of this Lease.

2. Premises.

2.1 Letting. Lessor hereby leases to Lessee, and Lessee hereby leases from Lessor, the Premises, for the term, at the rental, and

upon all of the terms, covenants and conditions set forth in this Lease. Unless otherwise provided herein, any statement of size set forth in this Lease,

or that may have been used in calculating Rent, is an approximation which the Parties agree is reasonable and any payments based thereon are not

SUbject to revision whether or not the actual size is more or less.

2.2 Condition. Lessor shall deliver that portion of the Premises contained within the Building ('Unit") to Lessee broom clean and free

of debris on the Commencement Date or the Early Possession Date, whichever first occurs ("Start Date"), and, so long as the required service
contracts described in Paragraph 7.1(b) below are obtained by Lessee and in effect within thirty days following the Start Date, warrants that the existing

electrical, plumbing, fire sprinkler, lighting, heating, ventilating and air conditioning systems ("HVAC"), loading doors, if any, and all other such elements

in the Unit, other than those constructed by Lessee, shall be in good operating condition on said date and that the structural elements of the roof,

bearing walls and foundation of the Unit shall be free of material defects. If a non-compliance with such warranty exists as of the Start Date, or if one of

such systems or elements should malfunction or fail within the appropriate warranty period, Lessor shall, as Lessor's sole obligation with respect to

such matter, except as otherwise provided in this Lease, promptly after receipt of written notice from Lessee setting forth with specificity the nature and

extent of such non-compliance, malfunction or failure, rectify same at Lessor's expense. The warranty periods shall be as follows: (i) 6 months as to the

HVAC systems, and (Ii) 30 days as to the remaining systems and other elements of the Unit. If Lessee does not give Lessor the required notice within

the appropriate warranty period, correction of any such non-compliance, malfunction or failure shall be the obligation of Lessee at Lessee's sole cost

and expense (except for the repairs to the fire sprinkler systems, roof, foundations, and/or bearing walls - see Paragraph 7).

2.3 Compliance. Lessor warrants that the improvements on the Premises and the Common Areas comply with the building codes that

were in effect at the time that each such improvement, or portion thereof, was constructed, and also with all applicable laws, covenants or restrictions of

record, regulations, and ordinances in effect on the Start Date ("Applicable Requirements"). Said warranty does not apply to the use to which Lessee

will put the Premises or to any Alterations or Utility Installations (as defined in Paragraph 7.3(a)) made or to be made by Lessee. NOTE: Lessee is

responsible for determining whether or not the Applicable Requirements, and especially the zoning, are appropriate for Lessee's intended

use, and acknowledges that past uses of the Premises may no longer be allowed. If the Premises do not comply with said warranty, Lessor shall,

except as otherwise provided, promptly after receipt of written notice from Lessee setting forth with specificity the nature and extent of such

non-compliance, rectify the same at Lessor's expense. If Lessee does not give Lessor written notice of a non-compliance with this warranty within 6

months following the Start Date, correction of that non-compliance shall be the obligation of Lessee at Lessee's sole cost and expense. If the

Applicable Requirements are hereafter changed so as to require during the term of this Lease the construction of an addition to or an alteration of the

Unit, Premises and/or Building, the remediation of any Hazardous Substance, or the reinforcement or other physical modification of the Unit, Premises

and/or Building ("Capital Expenditure"), Lessor and Lessee shall allocate the cost of such work as follows:

(a) Subject to Paragraph 2.3(c) below, if such Capital Expenditures are required as a result of the specific and unique use of

the Premises by Lessee as compared with uses by tenants in general, Lessee shall be fully responsible for the cost thereof, provided, however that if

such Capital Expenditure is required during the last 2 years of this Lease and the cost thereof exceeds 6 months' Base Rent, Lessee may instead

terminate this Lease unless Lessor notifies Lessee, in writing, within 10 days after receipt of Lessee's termination notice that Lessor has elected to pay

the difference between the actual cost thereof and the amount equal to 6 months' Base Rent. If Lessee elects termination, Lessee shall immediately

cease the use of the Premises which requires such Capital Expenditure and deliver to Lessor written notice specifying a termination date at least 90

days thereafter. Such termination date shall, however, in no event be earlier than the last day that Lessee could legally utilize the Premises without

commencing such Capital Expenditure.

(b) If such Capital Expenditure is not the result of the specific and unique use of the Premises by Lessee (such as,

governmentally mandated seismic modifications), then Lessor and Lessee shall allocate the obligation to pay for the portion of such costs reasonably

attributable to the Premises pursuant to the formula set out in Paragraph 7.1(d); provided, however, that if such Capital Expenditure is required during

the last 2 years of this Lease or if Lessor reasonably determines that it is not economically feasible to pay its share thereof, Lessor shall have the option
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I

to terminate this Lease upon 90 days prior writt; otlce to Lessee unless Lessee notifies Lessor, in \ g, within 10 days after receipt of Lessor's

termination notice that Lessee will pay for such Capital Expenditure. If Lessor does not elect to terminate, and fails to tender its share of any such

Capital Expenditure, Lessee may advance such funds and deduct same, with Interest, from Rent until Lessor's share of such costs have been fully

paid. If Lessee is unable to finance Lessor's share, or if the balance of the Rent due and payable for the remainder of this Lease is not sufficient to fully

reimburse Lessee on an offset basis, Lessee shall have the right to terminate this Lease upon 30 days written notice to Lessor.

(c) Notwithstanding the above, the provisions concerning Capital Expenditures are intended to apply only to non-voluntary,

unexpected, and new Applicable Requirements. If the Capital Expenditures are instead triggered by Lessee as a result of an actual or proposed

change in use, change in intensity of use, or modification to the Premises then, and in that event, Lessee shall be fully responsible for the cost thereof,

and Lessee shall not have any right to terminate this Lease.

2.4 Acknowledgements. Lessee acknowledges that: (a) it has been advised by Lessor and/or Brokers to satisfy itself with respect to

the condition of the Premises (including but not limited to the electrical, HVAC and fire sprinkler systems, security, environmental aspects, and

compliance with Applicable Requirements and the Americans with Disabilities Act), and their suitability for Lessee's intended use, (b) Lessee has made

such investigation as it deems necessary with reference to such matters and assumes all responsibility therefor as the same relate to its occupancy of

the Premises, and (c) neither Lessor, Lessor's agents, nor Brokers have made any oral or written representations or warranties with respect to said

matters other than as set forth in this Lease. In addition, Lessor acknowledges that: (i) Brokers have made no representations, promises or warranties

concerning Lessee's ability to honor the Lease or suitability to occupy the Premises, and (ii) it is Lessor's sole responsibility to investigate the financial

capability and/or suitability of all proposed tenants.

2.5 Lessee as Prior Owner/Occupant. The warranties made by Lessor in Paragraph 2 shall be of no force or effect if immediately

prior to the Start Date Lessee was the owner or occupant of the Premises. In such event, Lessee shall be responsible for any necessary corrective

work.

2.6 Vehicle Parking. Lessee shall be entitled to use the number of Unreserved Parking Spaces and Reserved Parking Spaces
specified in Paragraph 1.2(b) on those portions of the Common Areas designated from time to time by Lessor for parking. Lessee shall not use more

parking spaces than said number. Said parking spaces shall be used for parking by vehicles no larger than full-size passenger automobiles or pick-up

trucks, herein called "Permitted Size Vehicles." Lessor may regulate the loading and unloading of vehicles by adopting Rules and Regulations as

provided in Paragraph 2.9. No vehicles other than Permitted Size Vehicles may be parked in the Common Area without the prior written permission of

Lessor.
(a) Lessee shall not permit or allow any vehicles that belong to or are controlled by Lessee or Lessee's employees,

suppliers, shippers, customers, contractors or invitees to be loaded, unloaded, or parked in areas other than those designated by Lessor for such

activities.

(b) Lessee shall not service or store any vehicles in the Common Areas.

(c) If Lessee permits or allows any of the prohibited activities described in this Paragraph 2.6, then Lessor shall have the

right, without notice, in addition to such other rights and remedies that it may have, to remove or tow away the vehicle involved and charge the cost to

Lessee, which cost shall be immediately payable upon demand by Lessor.

2.7 Common Areas - Definition. The term "Common Areas" is defined as all areas and facilities outside the Premises and within the

exterior boundary line of the Project and interior utility raceways and installations within the Unit that are provided and designated by the Lessor from

time to time for the general non-exclusive use of Lessor, Lessee and other tenants of the Project and their respective employees, suppliers, shippers,

customers, contractors and invitees, including parking areas, loading and unloading areas, trash areas, roadways, walkways, driveways and

landscaped areas.

2.8 Common Areas - Lessee's Rights. Lessor grants to Lessee, for the benefit of Lessee and its employees, suppliers, shippers,

contractors, customers and invitees, during the term of this Lease, the non-exclusive right to use, in common with others entitled to such use, the

Common Areas as they exist from time to time, subject to any rights, powers, and privileges reserved by Lessor under the terms hereof or under the

terms of any rules and regulations or restrictions governing the use of the Project. Under no circumstances shall the right herein granted to use the

Common Areas be deemed to include the right to store any property, temporarily or permanently, in the Common Areas. Any such storage shall be

permitted only by the prior written consent of Lessor or Lessor's designated agent, which consent may be revoked at any time. In the event that any

unauthorized storage shall occur then Lessor shall have the right, without notice, in addition to such other rights and remedies that it may have, to

remove the property and charge the cost to Lessee, which cost shall be immediately payable upon demand by Lessor.

2.9 Common Areas - Rules and Regulations. Lessor or such other person(s) as Lessor may appoint shall have the exclusive control

and management of the Common Areas and shall have the right, from time to time, to establish, modify, amend and enforce reasonable rules and

regulations ("Rules and Regulations") for the management, safety, care, and cleanliness of the grounds, the parking and unloading of vehicles and

the preservation of good order, as well as for the convenience of other occupants or tenants of the Building and the Project and their invitees. Lessee

agrees to abide by and conform to all such Rules and Regulations, and to cause its employees, suppliers, shippers, customers, contractors and invitees

to so abide and conform. Lessor shall not be responsible to Lessee for the non-compliance with said Rules and Regulations by other tenants of the

Project.

2.10 Common Areas - Changes. Lessor shall have the right, in Lessor's sole discretion, from time to time:

(a) To make changes to the Common Areas, including, without limitation, changes in the location, size, shape and number of
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driveways, entrances, parking spaces, parking at

utility raceways;

, loading and unloading areas, ingress, egress, dlre; of traffic, landscaped areas, walkways and

To designate other land outside the boundaries of the Project to be a part of the Common Areas;

To add additional buildings and improvements to the Common Areas;

To use the Common Areas while engaged in making additional improvements, repairs or alterations to the Project, or any

(b) To close temporarily any of the Common Areas for maintenance purposes so long as reasonable access to the Premises

remains available;

(c)

(d)

(e)

portion thereof; and

(f) To do and perform such other acts and make such other changes in, to or with respect to the Common Areas and Project

as Lessor may, in the exercise of sound business judgment, deem to be appropriate,

3. Term.

3.1 Term. The Commencement Date, Expiration Date and Original Term of this Lease are as specified in Paragraph 1.3,

3.2 Early Possession. If Lessee totally or partially occupies the Premises prior to the Commencement Date, the obligation to pay

Base Rent shall be abated for the period of such early possession. All other terms of this Lease (including but not limited to the obligations to pay

Lessee's Share of Common Area Operating Expenses, Real Property Taxes and insurance premiums and to maintain the Premises) shall, however, be

in effect during such period. Any such early possession shall not affect the Expiration Date,

3.3 Delay In Possession. Lessor agrees to use its best commercially reasonable efforts to deliver possession of the Premises to

Lessee by the Commencement Date. If, despite said efforts, Lessor is unable to deliver possession as agreed, Lessor shall not be subject to any

liability therefor, nor shall such failure affect the validity of this Lease. Lessee shall not, however, be obligated to pay Rent or perform its other

obligations until it receives possession of the Premises. If possession is not delivered within 60 days after the Commencement Date, Lessee may, at

its option, by notice in writing within 10 days after the end of such 60 day period, cancel this Lease, in which event the Parties shall be discharged from

all obligations hereunder. If such written notice is not received by Lessor within said 10 day period, Lessee's right to cancel shall terminate. Except as

otherwise provided, if possession is not tendered to Lessee by the Start Date and Lessee does not terminate this Lease, as aforesaid, any period of

rent abatement that Lessee would otherwise have enjoyed shall run from the date of delivery of possession and continue for a period equal to what

Lessee would otherwise have enjoyed under the terms hereof, but minus any days of delay caused by the acts or omissions of Lessee. If possession

of the Premises is not delivered within 4 months after the Commencement Date, this Lease shall terminate unless other agreements are reached

between Lessor and Lessee, in writing.

3.4 Lessee Compliance, Lessor shall not be required to tender possession of the Premises to Lessee until Lessee complies with its

obligation to provide evidence of insurance (Paragraph 8.5). Pending delivery of such evidence, Lessee shall be required to perform all of its

obligations under this Lease from and after the Start Date, including the payment of Rent, notwithstanding Lessor's election to withhold possession

pending receipt of such evidence of insurance. Further, if Lessee is required to perform any other conditions prior to or concurrent with the Start Date,

the Start Date shall occur but Lessor may elect to withhold possession until such conditions are satisfied.

4. Rent.

4.1 Rent Defined, All monetary obligations of Lessee to Lessor under the terms of this Lease (except for the Security Deposit) are

deemed to be rent ("Rent").

4,2 Common Area Operating Expenses. Lessee shall pay to Lessor during the term hereof, in addition to the Base Rent, Lessee's

Share (as specified in Paragraph 1.6) of all Common Area Operating Expenses, as hereinafter defined, during each calendar year of the term of this

Lease, in accordance with the following provisions:

(a) "Common Area Operating Expenses" are defined, for purposes of this Lease, as all costs incurred by Lessor relating

to the ownership and operation of the Project, including, but not limited to, the following:

(i) The operation, repair and maintenance, in neat, clean, good order and condition of the following:

(aa) The Common Areas and Common Area improvements, including parking areas, loading and

unloading areas, trash areas, roadways, parkways, walkways, driveways, landscaped areas, bumpers,

irrigation systems, Common Area lighting facilities, fences and gates, elevators, roofs, and roof drainage

systems.

(bb) Exterior signs and any tenant directories.

(cc) Any fire detection and/or sprinkler systems.

(ii) The cost of water, gas, electricity and teiephone to service the Common Areas and any utilities not separately

metered.

(iii) Trash disposal, pest control services, property management, security services, and the costs of any

environmental inspections.

(iv) Reserves set aside for maintenance and repair of Common Areas.

(v) Real Property Taxes (as defined in Paragraph 10).

(vi) The cost of the premiums for the insurance maintained by Lessor pursuant to Paragraph 8.

(vii) Any deductible portion of an insured loss concerning the Building or the Common Areas.
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(viii) The cos rny Capital Expenditure to the Building or the Projec A covered under the provisions of

Paragraph 2.3 provided; however, that Lessor shall allocate the cost of any such Capital Expenditure over a 12

year period and Lessee shall not be required to pay more than Lessee's Share of 1/144th of the cost of such

Capital Expenditure in any given month.

(ix) Any other services to be provided by Lessor that are stated elsewhere in this Lease to be a Common Area

Operating Expense.

(b) Any Common Area Operating Expenses and Real Property Taxes that are specifically attributable to the Unit, the

Building or to any other building in the Project or to the operation, repair and maintenance thereof, shall be allocated entirely to such Unit, Building, or

other building. However, any Common Area Operating Expenses and Real Property Taxes that are not specifically attributable to the Building or to any

other building or to the operation, repair and maintenance thereof, shall be equitably allocated by Lessor to all buildings in the Project.

(c) The inclusion of the improvements, facilities and services set forth in Subparagraph 4.2(a) shall not be deemed to impose

an obligation upon Lessor to either have said improvements or facilities or to provide those services unless the Project already has the same, Lessor

already provides the services, or Lessor has agreed elsewhere in this Lease to provide the same or some of them.

(d) Lessee's Share of Common Area Operating Expenses shall be payable by Lessee within 10 days after a reasonably

detailed statement of actual expenses is presented to Lessee. At Lessor's option, however, an amount may be estimated by Lessor from time to time

of Lessee's Share of annual Common Area Operating Expenses and the same shall be payable monthly or quarterly, as Lessor shall designate, during

each 12 month period of the Lease term, on the same day as the Base Rent is due hereunder. Lessor shall deliver to Lessee within 60 days after the

expiration of each calendar year a reasonably detailed statement showing Lessee's Share of the actual Common Area Operating Expenses incurred

during the preceding year. If Lessee's payments under this Paragraph 4.2(d) during the preceding year exceed Lessee's Share as indicated on such

statement, Lessor shall credit the amount of such over-payment against Lessee's Share of Common Area Operating Expenses next becoming due. If

Lessee's payments under this Paragraph 4.2(d) during the preceding year were less than Lessee's Share as indicated on such statement, Lessee shall

pay to Lessor the amount of the deficiency within 10 days after delivery by Lessor to Lessee of the statement.

4.3 Payment. Lessee shall cause payment of Rent to be received by Lessor in lawful money of the United States, without offset or

deduction (except as specifically permitted in this Lease), on or before the day on which it is due. Rent for any period during the term hereof which is

for less than one full calendar month shall be prorated based upon the actual number of days of said month. Payment of Rent shall be made to Lessor

at its address stated herein or to such other persons or place as Lessor may from time to time designate in writing. Acceptance of a payment which is

less than the amount then due shall not be a waiver of Lessor's rights to the balance of such Rent, regardless of Lessor's endorsement of any check so

stating. In the event that any check, draft, or other instrument of payment given by Lessee to Lessor is dishonored for any reason, Lessee agrees to

pay to Lessor the sum of $25 in addition to any late charges which may be due.

5. Security Deposit. Lessee shall deposit with Lessor upon execution hereof the Security Deposit as security for Lessee's faithful performance

of its obligations under this Lease. If Lessee fails to pay Rent, or otherwise Defaults under this Lease, Lessor may use, apply or retain all or any portion

of said Security Deposit for the payment of any amount due Lessor or to reimburse or compensate Lessor for any liability, expense, loss or damage

which Lessor may suffer or incur by reason thereof. If Lessor uses or applies all or any portion of the Security Deposit, Lessee shall within 10 days

after written request therefor deposit monies with Lessor sufficient to restore said Security Deposit to the full amount required by this Lease. If the Base

Rent increases during the term of this Lease, Lessee shall, upon written request from Lessor, deposit additional monies with Lessor so that the total

amount of the Security Deposit shall at all times bear the same proportion to the increased Base Rent as the initial Security Deposit bore to the initial

Base Rent. Should the Agreed Use be amended to accommodate a material change in the business of Lessee or to accommodate a sublessee or

assignee, Lessor shall have the right to increase the Security Deposit to the extent necessary, in Lessor's reasonable judgment, to account for any

increased wear and tear that the Premises may suffer as a result thereof. If a change in control of Lessee occurs during this Lease and following such

change the financial condition of Lessee is, in Lessor's reasonable judgment, significantly reduced, Lessee shall deposit such additional monies with

Lessor as shall be sufficient to cause the Security Deposit to be at a commercially reasonable level based on such change in financial condition.

Lessor shall not be required to keep the Security Deposit separate from its general accounts. Within 14 days after the expiration or termination of this

Lease, if Lessor elects to apply the Security Deposit only to unpaid Rent, and otherwise within 30 days after the Premises have been vacated pursuant

to Paragraph 7.4(c) below, Lessor shall return that portion of the Security Deposit not used or applied by Lessor. No part of the Security Deposit shall

be considered to be held in trust, to bear interest or to be prepayment for any monies to be paid by Lessee under this Lease.

6. Use.

6.1 Use. Lessee shall use and occupy the Premises only for the Agreed Use, or any other legal use which is reasonably comparable

thereto, and for no other purpose. Lessee shall not use or permit the use of the Premises in a manner that is unlawful, creates damage, waste or a

nuisance, or that disturbs occupants of or causes damage to neighboring premises or properties. Lessor shall not unreasonably withhold or delay its

consent to any written request for a modification of the Agreed Use, so long as the same will not impair the structural integrity of the improvements on

the Premises or the mechanical or electrical systems therein, and/or is not significantly more burdensome to the Premises. If Lessor elects to withhold

consent, Lessor shall within 7 days after such request give written notification of same, which notice shall include an explanation of Lessor's objections

to the change in the Agreed Use.

6.2 Hazardous Substances.

(a) Reportable Uses Require Consent. The term "Hazardous Substance" as used in this Lease shall mean any product,
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substance, or waste whose presence, use, me cture, disposal, transportation, or release, either L. self or in combination with other materials

expected to be on the Premises, is either: (i) potentially injurious to the public health, safety or welfare, the environment or the Premises, (ii) regulated

or monitored by any governmental authority, or (iii) a basis for potential liability of Lessor to any governmental agency or third party under any applicable

statute or common law theory. Hazardous Substances shall include, but not be limited to, hydrocarbons, petroleum, gasoline, and/or crude oil or any

products, by-products or fractions thereof. Lessee shall not engage in any activity in or on the Premises which constitutes a Reportable Use of

Hazardous Substances without the express prior written consent of Lessor and timely compliance (at Lessee's expense) with all Applicable

Requirements. "Reportable Use" shall mean (i) the installation or use of any above or below ground storage tank, (ii) the generation, possession,

storage, use, transportation, or disposal of a Hazardous Substance that requires a permit from, or with respect to which a report, notice, registration or

business plan is required to be filed with, any governmental authority, and/or (iii) the presence at the Premises of a Hazardous Substance with respect

to which any Applicable Requirements requires that a notice be given to persons entering or occupying the Premises or neighboring properties.

Notwithstanding the foregoing, Lessee may use any ordinary and customary materials reasonably required to be used in the normal course of the

Agreed Use, so long as such use is in compliance with all Applicable Requirements, is not a Reportable Use, and does not expose the Premises or

neighboring property to any meaningful risk of contamination or damage or expose Lessor to any liability therefor. In addition, Lessor may condition its

consent to any Reportable Use upon receiving such additional assurances as Lessor reasonably deems necessary to protect itself, the public, the

Premises and/or the environment against damage, contamination, injury and/or liability, including, but not limited to, the installation (and removal on or

before Lease expiration or termination) of protective modifications (such as concrete encasements) and/or increasing the Security Deposit.

(b) Duty to Inform Lessor. If Lessee knows, or has reasonable cause to believe, that a Hazardous Substance has come to

be located in, on, under or about the Premises, other than as previously consented to by Lessor, Lessee shall immediately give written notice of such

fact to Lessor, and provide Lessor with a copy of any report, notice, claim or other documentation which it has concerning the presence of such

Hazardous Substance.

(c) Lessee Remediation. Lessee shall not cause or permit any Hazardous Substance to be spilled or released in, on,

under, or about the Premises (including through the plumbing or sanitary sewer system) and shall promptly, at Lessee's expense, take all investigatory

and/or remedial action reasonably recommended, whether or not formally ordered or required, for the cleanup of any contamination of, and for the

maintenance, security and/or monitoring of the Premises or neighboring properties, that was caused or materially contributed to by Lessee, or

pertaining to or involving any Hazardous Substance brought onto the Premises during the term of this Lease, by or for Lessee, or any third party.

(d) Lessee Indemnification. Lessee shall indemnify, defend and hold Lessor, its agents, employees, lenders and ground

lessor, if any, harmless from and against any and all loss of rents and/or damages, liabilities, judgments, claims, expenses, penalties, and attorneys'

and consultants' fees arising out of or involving any Hazardous Substance brought onto the Premises by or for Lessee, or any third party (provided,

however, that Lessee shall have no liability under this Lease with respect to underground migration of any Hazardous Substance under the Premises

from areas outside of the Project). Lessee's obligations shall include, but not be limited to, the effects of any contamination or injury to person, property

or the environment created or suffered by Lessee, and the cost of investigation, removal, remediation, restoration and/or abatement, and shall survive

the expiration or termination of this Lease. No termination, cancellation or release agreement entered into by Lessor and Lessee shall release Lessee

from its obligations under this Lease with respect to Hazardous Substances, unless specifically so agreed by Lessor in writing at the time of such

agreement.

(e) Lessor Indemnification. Lessor and its successors and assigns shall indemnify, defend, reimburse and hold Lessee, its

employees and lenders, harmless from and against any and all environmental damages, lncludlnq the cost of remediation, which existed as a result of

Hazardous Substances on the Premises prior to the Start Date or which are caused by the gross negligence or willful misconduct of Lessor, its agents

or employees. Lessor's obligations, as and when required by the Applicable Requirements, shall include, but not be limited to, the cost of investigation,

removal, remediation, restoration and/or abatement, and shall survive the expiration or termination of this Lease.

(f) Investigations and Remediations. Lessor shall retain the responsibility and pay for any investigations or remediation

measures required by governmental entities having jurisdiction with respect to the existence of Hazardous Substances on the Premises prior to the

Start Date, unless such remediation measure is required as a result of Lessee's use (including "Alterations", as defined in paragraph 7.3(a) below) of

the Premises, in which event Lessee shall be responsible for such payment. Lessee shall cooperate fully in any such activities at the request of Lessor,

including allowing Lessor and Lessor's agents to have reasonable access to the Premises at reasonable times in order to carry out Lessor's

investigative and remedial responsibilities.

(g) Lessor Termination Option. If a Hazardous Substance Condition (see Paragraph 9.1(e» occurs during the term of this Lease,

unless Lessee is legally responsible therefor (in which case Lessee shall make the investigation and remediation thereof required by the Applicable

Requirements and this Lease shall continue in full force and effect, but subject to Lessor's rights under Paragraph 6.2(d) and Paragraph 13), Lessor

may, at Lessor's option, either (i) investigate and remediate such Hazardous Substance Condition, if required, as soon as reasonably possible at

Lessor's expense, in which event this Lease shall continue in full force and effect, or (ii) if the estimated cost to remediate such condition exceeds 12

times the then monthly Base Rent or $100,000, whichever is greater, give written notice to Lessee, within 30 days after receipt by Lessor of knowledge

of the occurrence of such Hazardous Substance Condition, of Lessor's desire to terminate this Lease as of the date 60 days following the date of such

notice. In the event Lessor elects to give a termination notice, Lessee may, within 10 days thereafter, give written notice to Lessor of Lessee's

commitment to pay the amount by which the cost of the remediation of such Hazardous Substance Condition exceeds an amount equal to 12 times the

then monthly Base Rent or $100,000, whichever is greater. Lessee shall provide Lessor with said funds or satisfactory assurance thereof within 30
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days following such commitment. In such evem ;, Lease shall continue in full force and effect, and l or shall proceed to make such remediation

as soon as reasonably possible after the required funds are available. If Lessee does not give such notice and provide the required funds or assurance

thereof within the time provided, this Lease shall terminate as of the date specified in Lessor's notice of termination.

6.3 Lessee's Compliance with Applicable Requirements. Except as otherwise provided in this Lease, Lessee shall, at Lessee's

sole expense, fully, diligently and in a timely manner, materially comply with all Applicable Requirements, the requirements of any applicable fire

insurance underwriter or rating bureau, and the recommendations of Lessor's engineers and/or consultants which relate in any manner to the Premises,

without regard to whether said requirements are now in effect or become effective after the Start Date. Lessee shall, within 10 days after receipt of

Lessor's written request, provide Lessor with copies of all permits and other documents, and other information evidencing Lessee's compliance with any

Applicable Requirements specified by Lessor, and shall immediately upon receipt, notify Lessor in writing (with copies of any documents involved) of

any threatened or actual claim, notice, citation, warning, complaint or report pertaining to or involving the failure of Lessee or the Premises to comply

with any Applicable Requirements.

6.4 Inspection; Compliance. Lessor and Lessor's "Lender" (as defined in Paragraph 30) and consultants shall have the right to

enter into Premises at any time, in the case of an emergency, and otherwise at reasonable times, for the purpose of inspecting the condition of the

Premises and for verifying compliance by Lessee with this Lease. The cost of any such inspections shall be paid by Lessor, unless a violation of

Applicable Requirements, or a contamination is found to exist or be imminent, or the inspection is requested or ordered by a governmental authority. In

such case, Lessee shall upon request reimburse Lessor for the cost of such inspection, so long as such inspection is reasonably related to the violation

or contamination.

7. Maintenance; Repairs, Utility Installations; Trade Fixtures and Alterations.

7.1 Lessee's Obligations.

(a) In General. Subject to the provisions of Paragraph 2.2 (Condition), 2.3 (Compliance), 6.3 (Lessee's Compliance with

Applicable Requirements), 7.2 (Lessor's Obligations), 9 (Damage or Destruction), and 14 (Condemnation), Lessee shall, at Lessee's sole expense,

keep the Premises, Utility Installations (intended for Lessee's exclusive use, no matter where located), and Alterations in good order, condition and

repair (whether or not the portion of the Premises requiring repairs, or the means of repairing the same, are reasonably or readily accessible to Lessee,

and whether or not the need for such repairs occurs as a result of Lessee's use, any prior use, the elements or the age of such portion of the Premises),

including, but not limited to, all equipment or facilities, such as plumbing, HVAC equipment, electrical, lighting facilities, boilers, pressure vessels,

fixtures, interior walls, interior surfaces of exterior walls, ceilings, floors, windows, doors, plate glass, and skylights but excluding any items which are

the responsibility of Lessor pursuant to Paragraph 7.2. Lessee, in keeping the Premises in good order, condition and repair, shall exercise and perform

good maintenance practices, specifically including the procurement and maintenance of the service contracts required by Paragraph 7.1(b) below.

Lessee's obligations shall include restorations, replacements or renewals when necessary to keep the Premises and all improvements thereon or a part

thereof in good order, condition and state of repair.

(b) Service Contracts. Lessee shall, at Lessee's sole expense, procure and maintain contracts, with copies to Lessor, in

customary form and substance for, and with contractors specializing and experienced in the maintenance of the following equipment and

improvements, if any, if and when installed on the Premises: (i) HVAC equipment, (ii) boiler and pressure vessels, (iii) clarifiers, and (iv) any other

equipment, if reasonably required by Lessor. However, Lessor reserves the right, upon notice to Lessee, to procure and maintain any or all of such

service contracts, and if Lessor so elects, Lessee shall reimburse Lessor, upon demand, for the cost thereof.

(c) Failure to Perform. If Lessee fails to perform Lessee's obligations under this Paragraph 7.1, Lessor may enter upon

the Premises after 10 days' prior written notice to Lessee (except in the case of an emergency, in which case no notice shall be required), perform such

obligations on Lessee's behalf, and put the Premises in good order, condition and repair, and Lessee shall promptly reimburse Lessor for the cost

thereof.

(d) Replacement. Subject to Lessee's indemnification of Lessor as set forth in Paragraph 8.7 below, and without relieving

Lessee of liability resulting from Lessee's failure to exercise and perform good maintenance practices, if an item described in Paragraph 7.1(b) cannot

be repaired other than at a cost which is in excess of 50% of the cost of replacing such item, then such item shall be replaced by Lessor, and the cost

thereof shall be prorated between the Parties and Lessee shall only be obligated to pay, each month during the remainder of the term of this Lease, on

the date on which Base Rent is due, an amount equal to the product of multiplying the cost of such replacement by a fraction, the numerator of which is

one, and the denominator of which is 144 (ie. 1/144th of the cost per month). Lessee shall pay interest on the unamortized balance at a rate that is

commercially reasonable in the judgment of Lessor's accountants. Lessee may, however, prepay its obligation at any time.

7.2 Lessor's Obligations. Subject to the provisions of Paragraphs 2.2 (Condition), 2.3 (Compliance), 4.2 (Common Area Operating

Expenses), 6 (Use), 7.1 (Lessee's Obligations), 9 (Damage or Destruction) and 14 (Condemnation), Lessor, subject to reimbursement pursuant to

Paragraph 4.2, shall keep in good order, condition and repair the foundations, exterior walls, structural condition of interior bearing walls, exterior roof,

fire sprinkler system, Common Area fire alarm and/or smoke detection systems, fire hydrants, parking lots, walkways, parkways, driveways,

landscaping, fences, signs and utility systems serving the Common Areas and all parts thereof, as well as providing the services for which there is a

Common Area Operating Expense pursuant to Paragraph 4.2. Lessor shall not be obligated to paint the exterior or interior surfaces of exterior walls nor

shall Lessor be obligated to maintain, repair or replace windows, doors or plate glass of the Premises. Lessee expressly waives the benefit of any

statute now or hereafter in effect to the extent it is inconsistent with the terms of this Lease.

7.3 Utility Installations; Trade Fixtures; Alterations.
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(a) Definitions. The' , "Utility Installations" refers to all floor and windL .overlnqs, air lines, power panels, electrical

distribution, security and fire protection systems, communication systems, lighting fixtures, HVAC equipment, plumbing, and fencing in or on the

Premises. The term "Trade Fixtures" shall mean Lessee's machinery and equipment that can be removed without doing material damage to the

Premises. The term "Alterations" shall mean any modification of the improvements, other than Utility Installations or Trade Fixtures, whether by

addition or deletion. "Lessee Owned Alterations and/or Utility Installations" are defined as Alterations and/or Utility Installations made by Lessee

that are not yet owned by Lessor pursuant to Paragraph 7.4(a).

(b) Consent. Lessee shall not make any Alterations or Utility Installations to the Premises without Lessor's prior written

consent. Lessee may, however, make non-structural Utility Installations to the interior of the Premises (excluding the roof) without such consent but

upon notice to Lessor, as long as they are not visible from the outside, do not involve puncturing, relocating or removing the roof or any existing walls,

and the cumulative cost thereof during this Lease as extended does not exceed a sum equal to 3 month's Base Rent in the aggregate or a sum equal to

one month's Base Rent in anyone year. Notwithstanding the foregoing, Lessee shall not make or permit any roof penetrations and/or install anything

on the roof without the prior written approval of Lessor. Lessor may, as a precondition to granting such approval, require Lessee to utilize a contractor

chosen and/or approved by Lessor. Any Alterations or Utility Installations that Lessee shall desire to make and which require the consent of the Lessor

shall be presented to Lessor in written form with detailed plans. Consent shall be deemed conditioned upon Lessee's: (i) acquiring all applicable

governmental permits, (ii) furnishing Lessor with copies of both the permits and the plans and specifications prior to commencement of the work, and

(iii) compliance with all conditions of said permits and other Applicable Requirements in a prompt and expeditious manner. Any Alterations or Utility

Installations shall be performed in a workmanlike manner with good and sufficient materials. Lessee shall promptly upon completion furnish Lessor with

as-built plans and specifications. For work which costs an amount in excess of one month's Base Rent, Lessor may condition its consent upon Lessee

providing a lien and completion bond in an amount equal to 150% of the estimated cost of such Alteration or Utility Installation and/or upon Lessee's

posting an additional Security Deposit with Lessor.

(c) Indemnification. Lessee shall pay, when due, all claims for labor or materials furnished or alleged to have been

furnished to or for Lessee at or for use on the Premises, which claims are or may be secured by any mechanic's or materialman's lien against the

Premises or any interest therein. Lessee shall give Lessor not less than 10 days notice prior to the commencement of any work in, on or about the

Premises, and Lessor shall have the right to post notices of non-responsibility. If Lessee shall contest the validity of any such lien, claim or demand,

then Lessee shall, at its sole expense defend and protect itself, Lessor and the Premises against the same and shall pay and satisfy any such adverse

judgment that may be rendered thereon before the enforcement thereof. If Lessor shall require, Lessee shall furnish a surety bond in an amount equal

to 150% of the amount of such contested lien, claim or demand, indemnifying Lessor against liability for the same. If Lessor elects to participate in any

such action, Lessee shall pay Lessor's attorneys' fees and costs.

7.4 Ownership; Removal; Surrender; and Restoration.

(a) Ownership. Subject to Lessor's right to require removal or elect ownership as hereinafter provided, all Alterations and

Utility Installations made by Lessee shall be the property of Lessee, but considered a part of the Premises. Lessor may, at any time, elect in writing to

be the owner of all or any specified part of the Lessee Owned Alterations and Utility Installations. Unless otherwise instructed per paragraph 7.4(b)

hereof, all Lessee Owned Alterations and Utility Installations shall, at the expiration or termination of this Lease, become the property of Lessor and be

surrendered by Lessee with the Premises.

(b) Removal. By delivery to Lessee of written notice from Lessor not earlier than 90 and not later than 30 days prior to the

end of the term of this Lease, Lessor may require that any or all Lessee Owned Alterations or Utility Installations be removed by the expiration or

termination of this Lease. Lessor may require the removal at any time of all or any part of any Lessee Owned Alterations or Utility Installations made

without the required consent.

(c) Surrender; Restoration. Lessee shall surrender the Premises by the Expiration Date or any earlier termination date,

with all of the improvements, parts and surfaces thereof broom clean and free of debris, and in good operating order, condition and state of repair,

ordinary wear and tear excepted. "Ordinary wear and tear" shall not include any damage or deterioration that would have been prevented by good

maintenance practice. Notwithstanding the foregoing, if this Lease is for 12 months or less, then Lessee shall surrender the Premises in the same

condition as delivered to Lessee on the Start Date with NO allowance for ordinary wear and tear. Lessee shall repair any damage occasioned by the

installation, maintenance or removal of Trade Fixtures, Lessee owned Alterations and/or Utility Installations, furnishings, and equipment as well as the

removal of any storage tank installed by or for Lessee. Lessee shall also completely remove from the Premises any and all Hazardous Substances

brought onto the Premises by or for Lessee, or any third party (except Hazardous Substances which were deposited via underground migration from

areas outside of the Project) even if such removal would require Lessee to perform or pay for work that exceeds statutory requirements. Trade Fixtures

shall remain the property of Lessee and shall be removed by Lessee. The failure by Lessee to timely vacate the Premises pursuant to this Paragraph

7.4(c) without the express written consent of Lessor shall constitute a holdover under the provisions of Paragraph 26 below.

8. Insurance; Indemnity.

8.1 Payment of Premiums. The cost of the premiums for the insurance policies required to be carried by Lessor, pursuant to

Paragraphs 8.2(b), 8.3(a) and 8.3(b), shall be a Common Area Operating Expense. Premiums for policy periods commencing prior to, or extending

beyond, the term of this Lease shall be prorated to coincide with the corresponding Start Date or Expiration Date.

8.2 Liability Insurance.

(a) Carried by Lessee. Lessee shall obtain and keep in force a Commercial General Liability policy of insurance protecting
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Lessee and Lessor as an additional insured a~ .t claims for bodily injury, personal injury and prop, / damage based upon or arising out of the

ownership, use, occupancy or maintenance of the Premises and all areas appurtenant thereto. Such insurance shall be on an occurrence basis

providing single limit coverage in an amount not less than $1,000,000 per occurrence with an annual aggregate of not less than $2,000,000, an

"Additional Insured-Managers or Lessors of Premises Endorsement" and contain the "Amendment of the Pollution Exclusion Endorsement" for damage

caused by heat, smoke or fumes from a hostile fire. The policy shall not contain any intra-insured exclusions as between insured persons or

organizations, but shall include coverage for liability assumed under this Lease as an "insured contract" for the performance of Lessee's indemnity

obligations under this Lease. The limits of said insurance shall not, however, limit the liability of Lessee nor relieve Lessee of any obligation hereunder.

All insurance carried by Lessee shall be primary to and not contributor; with any similar insurance carried by Lessor, whose insurance shall be
considered excess insurance only.

(b) Carried by Lessor. Lessor shall maintain liability insurance as described in Paragraph 8.2(a), in addition to, and not in
lieu of, the insurance required to be maintained by Lessee. Lessee shall not be named as an additional insured therein.

8.3 Property Insurance - Building, Improvements and Rental Value.

(a) Building and Improvements. Lessor shall obtain and keep in force a policy or policies of insurance in the name of

Lessor, with loss payable to Lessor, any ground-lessor, and to any Lender insuring loss or damage to the Premises. The amount of such insurance

shall be equal to the full replacement cost of the Premises, as the same shall exist from time to time, or the amount required by any Lender, but in no

event more than the commercially reasonable and available insurable value thereof. Lessee Owned Alterations and Utility Installations, Trade Fixtures,

and Lessee's personal property shall be insured by Lessee under Paragraph 8.4. If the coverage is available and commercially appropriate, such policy

or policies shall insure against all risks of direct physical loss or damage (except the perils of flood and/or earthquake unless required by a Lender),

including coverage for debris removal and the enforcement of any Applicable Requirements requiring the upgrading, demolition, reconstruction or

replacement of any portion of the Premises as the result of a covered loss. Said policy or policies shall also contain an agreed valuation provision in

lieu of any coinsurance clause, waiver of subrogation, and inflation guard protection causing an increase in the annual property insurance coverage

amount by a factor of not less than the adjusted u.S. Department of Labor Consumer Price Index for All Urban Consumers for the city nearest to where

the Premises are located. If such insurance coverage has a deductible clause, the deductible amount shall not exceed $1,000 per occurrence.

(b) Rental Value. Lessor shall also obtain and keep in force a policy or policies in the name of Lessor with loss payable to
Lessor and any Lender, insuring the loss of the full Rent for one year with an extended period of indemnity for an additional 180 days ("Rental Value

insurance"). Said insurance shall contain an agreed valuation provision in lieu of any coinsurance clause, and the amount of coverage shall be

adjusted annually to reflect the projected Rent otherwise payable by Lessee, for the next 12 month period.

(c) Adjacent Premises. Lessee shall pay for any increase in the premiums for the property insurance of the Building and for
the Common Areas or other buildings in the Project if said increase is caused by Lessee's acts, omissions, use or occupancy of the Premises.

(d) Lessee's Improvements. Since Lessor is the Insuring Party, Lessor shall not be required to insure Lessee Owned
Alterations and Utility Installations unless the item in question has become the property of Lessor under the terms of this Lease.

8.4 Lessee's Property; Business Interruption Insurance.

(a) Property Damage. Lessee shall obtain and maintain insurance coverage on all of Lessee's personal property, Trade
Fixtures, and Lessee Owned Alterations and Utility Installations. Such insurance shall be full replacement cost coverage with a deductible of not to

exceed $1,000 per occurrence. The proceeds from any such insurance shall be used by Lessee for the replacement of personal property, Trade

Fixtures and Lessee Owned Alterations and Utility Installations. Lessee shall provide Lessor with written evidence that such insurance is in force.

(b) Business Interruption. Lessee shall obtain and maintain loss of income and extra expense insurance in amounts as will
reimburse Lessee for direct or indirect loss of earnings attributable to all perils commonly insured against by prudent lessees in the business of Lessee

or attributable to prevention of access to the Premises as a result of such perils.

(c) No Representation of Adequate Coverage. Lessor makes no representation that the limits or forms of coverage of
insurance specified herein are adequate to cover Lessee's property, business operations or obligations under this Lease.

8.5 Insurance Policies. Insurance required herein shall be by companies duly licensed or admitted to transact business in the state
where the Premises are located, and maintaining during the policy term a "General Policyholders Rating" of at least B+, V, as set forth in the most

current issue of "Best's Insurance Guide", or such other rating as may be required by a Lender. Lessee shall not do or permit to be done anything

which invalidates the required insurance policies. Lessee shall, prior to the Start Date, deliver to Lessor certified copies of policies of such insurance or

certificates evidencing the existence and amounts of the required insurance. No such policy shall be cancelable or subject to modification except after

30 days prior written notice to Lessor. Lessee shall, at least 30 days prior to the expiration of such policies, furnish Lessor with evidence of renewals or

"insurance binders" evidencing renewal thereof, or Lessor may order such insurance and charge the cost thereof to Lessee, which amount shall be

payable by Lessee to Lessor upon demand. Such policies shall be for a term of at least one year, or the length of the remaining term of this Lease,

whichever is less. If either Party shall fail to procure and maintain the insurance required to be carried by it, the other Party may, but shall not be

required to, procure and maintain the same.

8.6 Waiver of Subrogation. Without affecting any other rights or remedies, Lessee and Lessor each hereby release and relieve the
other, and waive their entire right to recover damages against the other, for loss of or damage to its property arising out of or incident to the perils

required to be insured against herein. The effect of such releases and waivers is not limited by the amount of insurance carried or required, or by any

deductibles applicable hereto. The Parties agree to have their respective property damage insurance carriers waive any right to subrogation that such
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companies may have against Lessor or Lessee, ,e case may be, so long as the insurance is not inv~. Aced thereby.

8.7 Indemnity. Except for Lessor's gross negligence or willful misconduct, Lessee shall indemnify, protect, defend and hold harmless

the Premises, Lessor and its agents, Lessor's master or ground lessor, partners and Lenders, from and against any and all claims, loss of rents and/or

damages, liens, judgments, penalties, attorneys' and consultants' fees, expenses and/or liabilities arising out of, involving, or in connection with, the use

and/or occupancy of the Premises by Lessee. If any action or proceeding is brought against Lessor by reason of any of the foregoing matters, Lessee

shall upon notice defend the same at Lessee's expense by counsel reasonably satisfactory to Lessor and Lessor shall cooperate with Lessee in such

defense. Lessor need not have first paid any such claim in order to be defended or indemnified.

8.8 Exemption of Lessor from Liability. Lessor shall not be liable for injury or damage to the person or goods, wares, merchandise

or other property of Lessee, Lessee's employees, contractors, invitees, customers, or any other person in or about the Premises, whether such damage

or injury is caused by or results from fire, steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defects of pipes, fire

sprinklers, wires, appliances, plumbing, HVAC or lighting fixtures, or from any other cause, whether the said injury or damage results from conditions

arising upon the Premises or upon other portions of the Building, or from other sources or places. Lessor shall not be liable for any damages arising

from any act or neglect of any other tenant of Lessor nor from the failure of Lessor to enforce the provisions of any other lease in the Project.

Notwithstanding Lessor's negligence or breach of this Lease, Lessor shall under no circumstances be liable for injury to Lessee's business or for any

loss of income or profit therefrom.

9. Damage or Destruction.

9.1 Definitions.

(a) "Premises Partial Damage" shall mean damage or destruction to the improvements on the Premises, other than

Lessee Owned Alterations and Utility Installations, which can reasonably be repaired in 3 months or less from the date of the damage or destruction,

and the cost thereof does not exceed a sum equal to 6 month's Base Rent. Lessor shall notify Lessee in writing within 30 days from the date of the

damage or destruction as to whether or not the damage is Partial or Total.

(b) "Premises Total Destruction" shall mean damage or destruction to the improvements on the Premises, other than

Lessee Owned Alterations and Utility Installations and Trade Fixtures, which cannot reasonably be repaired in 3 months or less from the date of the

damage or destruction and/or the cost thereof exceeds a sum equal to 6 month's Base Rent. Lessor shall notify Lessee in writing within 30 days from

the date of the damage or destruction as to whether or not the damage is Partial or Total.

(c) "Insured Loss" shall mean damage or destruction to improvements on the Premises, other than Lessee Owned

Alterations and Utility Installations and Trade Fixtures, which was caused by an event required to be covered by the insurance described in Paragraph

8.3(a), irrespective of any deductible amounts or coverage limits involved.

(d) "Replacement Cost" shall mean the cost to repair or rebuild the improvements owned by Lessor at the time of the

occurrence to their condition existing immediately prior thereto, including demolition, debris removal and upgrading required by the operation of

Applicable Requirements, and without deduction for depreciation.

(e) "Hazardous Substance Condition" shall mean the occurrence or discovery of a condition involving the presence of, or

a contamination by, a Hazardous Substance as defined in Paragraph 6.2(a), in, on, or under the Premises.

9.2 Partial Damage - Insured Loss. If a Premises Partial Damage that is an Insured Loss occurs, then Lessor shall, at Lessor's

expense, repair such damage (but not Lessee's Trade Fixtures or Lessee Owned Alterations and Utility Installations) as soon as reasonably possible

and this Lease shall continue in full force and effect; provided, however, that Lessee shall, at Lessor's election, make the repair of any damage or

destruction the total cost to repair of which is $5,000 or less, and, in such event, Lessor shall make any applicable insurance proceeds available to

Lessee on a reasonable basis for that purpose. Notwithstanding the foregoing, if the required insurance was not in force or the insurance proceeds are

not sufficient to effect such repair, the Insuring Party shall promptly contribute the shortage in proceeds as and when required to complete said repairs.

In the event, however, such shortage was due to the fact that, by reason of the unique nature of the improvements, full replacement cost insurance

coverage was not commercially reasonable and available, Lessor shall have no obligation to pay for the shortage in insurance proceeds or to fully

restore the unique aspects of the Premises unless Lessee provides Lessor with the funds to cover same, or adequate assurance thereof, within 10 days

following receipt of written notice of such shortage and request therefor. If Lessor receives said funds or adequate assurance thereof within said 10 day

period, the party responsible for making the repairs shall complete them as soon as reasonably possible and this Lease shall remain in full force and

effect. If such funds or assurance are not received, Lessor may nevertheless elect by written notice to Lessee within 10 days thereafter to: (i) make

such restoration and repair as is commercially reasonable with Lessor paying any shortage in proceeds, in which case this Lease shall remain in full

force and effect, or (ii) have this Lease terminate 30 days thereafter. Lessee shall not be entitled to reimbursement of any funds contributed by Lessee

to repair any such damage or destruction. Premises Partial Damage due to flood or earthquake shall be subject to Paragraph 9.3, notwithstanding that

there may be some insurance coverage, but the net proceeds of any such insurance shall be made available for the repairs if made by either Party.

9.3 Partial Damage • Uninsured Loss. If a Premises Partial Damage that is not an Insured Loss occurs, unless caused by a

negligent or willful act of Lessee (in which event Lessee shall make the repairs at Lessee's expense), Lessor may either: (i) repair such damage as

soon as reasonably possible at Lessor's expense, in which event this Lease shall continue in full force and effect, or (ii) terminate this Lease by giving

written notice to Lessee within 30 days after receipt by Lessor of knowledge of the occurrence of such damage. Such termination shall be effective 60

days following the date of such notice. In the event Lessor elects to terminate this Lease, Lessee shall have the right within 10 days after receipt of the

termination notice to give written notice to Lessor of Lessee's commitment to pay for the repair of such damage without reimbursement from Lessor.
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Lessee shall provide Lessor with said funds or ~, .ictory assurance thereof within 30 days after makll.; .ich commitment. In such event this Lease

shall continue in full force and effect, and Lessor shall proceed to make such repairs as soon as reasonably possible after the required funds are

available. If Lessee does not make the required commitment, this Lease shall terminate as of the date specified in the termination notice.

9.4 Total Destruction. Notwithstanding any other provision hereof, if a Premises Total Destruction occurs, this Lease shall terminate
60 days following such Destruction. If the damage or destruction was caused by the gross negligence or willful misconduct of Lessee, Lessor shall

have the right to recover Lessor's damages from Lessee, except as provided in Paragraph 8.6.

9.5 Damage Near End of Term. If at any time during the last 6 months of this Lease there is damage for which the cost to repair
exceeds one month's Base Rent, whether or not an Insured Loss, Lessor may terminate this Lease effective 60 days following the date of occurrence of

such damage by giving a written termination notice to Lessee within 30 days after the date of occurrence of such damage. Notwithstanding the

foregoing, if Lessee at that time has an exercisable option to extend this Lease or to purchase the Premises, then Lessee may preserve this Lease by,

(a) exercising such option and (b) providing Lessor with any shortage in insurance proceeds (or adequate assurance thereof) needed to make the

repairs on or before the earlier of (i) the date which is 10 days after Lessee's receipt of Lessor's written notice purporting to terminate this Lease, or (ii)

the day prior to the date upon which such option expires. If Lessee duly exercises such option during such period and provides Lessor with funds (or

adequate assurance thereof) to cover any shortage in insurance proceeds, Lessor shall, at Lessor's commercially reasonable expense, repair such

damage as soon as reasonably possible and this Lease shall continue in full force and effect. If Lessee fails to exercise such option and provide such

funds or assurance during such period, then this Lease shall terminate on the date specified in the termination notice and Lessee's option shall be

extinguished.

9.6 Abatement of Rent; Lessee's Remedies.

(a) Abatement. In the event of Premises Partial Damage or Premises Total Destruction or a Hazardous Substance

Condition for which Lessee is not responsible under this Lease, the Rent payable by Lessee for the period required for the repair, remediation or

restoration of such damage shall be abated in proportion to the degree to which Lessee's use of the Premises is impaired, but not to exceed the

proceeds received from the Rental Value insurance. All other obligations of Lessee hereunder shall be performed by Lessee, and Lessor shall have no

liability for any such damage, destruction, remediation, repair or restoration except as provided herein.

(b) Remedies. If Lessor shall be obligated to repair or restore the Premises and does not commence, in a substantial and

meaningful way, such repair or restoration within 90 days after such obligation shall accrue, Lessee may, at any time prior to the commencement of

such repair or restoration, give written notice to Lessor and to any Lenders of which Lessee has actual notice, of Lessee's election to terminate this

Lease on a date not less than 60 days following the giving of such notice. If Lessee gives such notice and such repair or restoration is not commenced

within 30 days thereafter, this Lease shall terminate as of the date specified in said notice. If the repair or restoration is commenced within such 30

days, this Lease shall continue in full force and effect. "Commence" shall mean either the unconditional authorization of the preparation of the required

plans, or the beginning of the actual work on the Premises, whichever first occurs.

9.7 Termination; Advance Payments. Upon termination of this Lease pursuant to Paragraph 6.2(g) or Paragraph 9, an equitable
adjustment shall be made concerning advance Base Rent and any other advance payments made by Lessee to Lessor. Lessor shall, in addition, return

to Lessee so much of Lessee's Security Deposit as has not been, or is not then required to be, used by Lessor.

9.8 Waive Statutes. Lessor and Lessee agree that the terms of this Lease shall govern the effect of any damage to or destruction of

the Premises with respect to the termination of this Lease and hereby waive the provisions of any present or future statute to the extent inconsistent

herewith.

10. Real Property Taxes.
10.1 Definition. As used herein, the term "Real Property Taxes" shall include any form of assessment; real estate, general, special,

ordinary or extraordinary, or rental levy or tax (other than inheritance, personal income or estate taxes); improvement bond; and/or license fee imposed

upon or levied against any legal or equitable interest of Lessor in the Project, Lessor's right to other income therefrom, and/or Lessor's business of

leasing, by any authority having the direct or indirect power to tax and where the funds are generated with reference to the Project address and where

the proceeds so generated are to be applied by the city, county or other local taxing authority of a jurisdiction within which the Project is located. The

term "Real Property Taxes" shall also include any tax, fee, levy, assessment or charge, or any increase therein, imposed by reason of events occurring

during the term of this Lease, including but not limited to, a change in the ownership of the Project or any portion thereof or a change in the

improvements thereon. In calculating Real Property Taxes for any calendar year, the Real Property Taxes for any real estate tax year shall be included

in the calculation of Real Property Taxes for such calendar year based upon the number of days which such calendar year and tax year have in

common.

10.2 Payment of Taxes. Lessor shall pay the Real Property Taxes applicable to the Project, and except as otherwise provided in

Paragraph 10.3, any such amounts shall be included in the calculation of Common Area Operating Expenses in accordance with the provisions of

Paragraph 4.2.

10.3 Additional Improvements. Common Area Operating Expenses shall not include Real Property Taxes specified in the tax

assessor's records and work sheets as being caused by additional improvements placed upon the Project by other lessees or by Lessor for the

exclusive enjoyment of such other lessees. Notwithstanding Paragraph 10.2 hereof, Lessee shall, however, pay to Lessor at the time Common Area

Operating Expenses are payable under Paragraph 4.2, the entirety of any increase in Real Property Taxes if assessed solely by reason of Alterations,

Trade Fixtures or Utility Installations placed upon the Premises by Lessee or at Lessee's request.
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10.4 Joint Assessment. If the ..,g is not separately assessed, Real Property Taxes __ .ccated to the Building shall be an equitable

proportion of the Real Property Taxes for all of the land and improvements included within the tax parcel assessed, such proportion to be determined by

Lessor from the respective valuations assigned in the assessor's work sheets or such other information as may be reasonably available. Lessor's

reasonable determination thereof, in good faith, shall be conclusive.

10.5 Personal Property Taxes. Lessee shall pay prior to delinquency all taxes assessed against and levied upon Lessee Owned

Alterations and Utility Installations, Trade Fixtures, furnishings, equipment and all personal property of Lessee contained in the Premises. When

possible, Lessee shall cause its Lessee Owned Alterations and Utility Installations, Trade Fixtures, furnishings, equipment and all other personal

property to be assessed and billed separately from the real property of Lessor. If any of Lessee's said property shall be assessed with Lessor's real

property, Lessee shall pay Lessor the taxes attributable to Lessee's property within 10 days after receipt of a written statement setting forth the taxes

applicable to Lessee's property.

11. Utilities. Lessee shall pay for all water, gas, heat, light, power, telephone, trash disposal and other utilities and services supplied to the
Premises, together with any taxes thereon. Notwithstanding the provisions of Paragraph 4.2, if at any time in Lessor's sole judgment, Lessor

determines that Lessee is using a disproportionate amount of water, electricity or other commonly metered utilities, or that Lessee is generating such a

large volume of trash as to require an increase in the size of the dumpster and/or an increase in the number of times per month that the dumpster is

emptied, then Lessor may increase Lessee's Base Rent by an amount equal to such increased costs.

12. Assignment and Subletting.

12.1 Lessor's Consent Required.

(a) Lessee shall not voluntarily or by operation of law assign, transfer, mortgage or encumber (collectively, "assign or

assignment") or sublet all or any part of Lessee's interest in this Lease or in the Premises without Lessor's prior written consent.
(b) A change in the control of Lessee shall constitute an assignment requiring consent. The transfer, on a cumulative basis,

of~ 51% or more of the voting control of Lessee shall constitute a change in control for this purpose.
(c) The involvement of Lessee or its assets in any transaction, or series of transactions (by way of merger, sale, acquisition,

financing, transfer, leveraged buy-out or otherwise), whether or not a formal assignment or hypothecation of this Lease or Lessee's assets occurs,

which results or will result in a reduction of the Net Worth of Lessee by an amount greater than 25% of such Net Worth as it was represented at the

time of the execution of this Lease or at the time of the most recent assignment to which Lessor has consented, or as it exists immediately prior to said

transaction or transactions constituting such reduction, whichever was or is greater, shall be considered an assignment of this Lease to which Lessor

may withhold its consent. "Net Worth of Lessee" shall mean the net worth of Lessee (excluding any guarantors) established under generally accepted
accounting principles.

(d) An assignment or subletting without consent shall, at Lessor's option, be a Default curable after notice per Paragraph

13.1(c), or a noncurable Breach without the necessity of any notice and grace period. If Lessor elects to treat such unapproved assignment or

subletting as a noncurable Breach, Lessor may either: (i) terminate this Lease, or (ii) upon 30 days written notice, increase the monthly Base Rent to

110% of the Base Rent then in effect. Further, in the event of such Breach and rental adjustment, (i) the purchase price of any option to purchase the

Premises held by Lessee shall be subject to similar adjustment to 110% of the price previously in effect, and (ii) all fixed and non-fixed rental

adjustments scheduled during the remainder of the Lease term shall be increased to 110% of the scheduled adjusted rent.

(e) Lessee's remedy for any breach of Paragraph 12.1 by Lessor shall be limited to compensatory damages and/or injunctive

relief.

12.2 Terms and Conditions Applicable to Assignment and Subletting.
(a) Regardless of Lessor's consent, no assignment or subletting shall: (i) be effective without the express written assumption

by such assignee or sublessee of the obligations of Lessee under this Lease, (ii) release Lessee of any obligations hereunder, or (iii) alter the primary

liability of Lessee for the payment of Rent or for the performance of any other obligations to be performed by Lessee.

(b) Lessor may accept Rent or performance of Lessee's obligations from any person other than Lessee pending approval or

disapproval of an assignment. Neither a delay in the approval or disapproval of such assignment nor the acceptance of Rent or performance shall

constitute a waiver or estoppel of Lessor's right to exercise its remedies for Lessee's Default or Breach.

(c) Lessor's consent to any assignment or subletting shall not constitute a consent to any subsequent assignment or

subletting.

(d) In the event of any Default or Breach by Lessee, Lessor may proceed directly against Lessee, any Guarantors or anyone

else responsible for the performance of Lessee's obligations under this Lease, including any assignee or sublessee, without first exhausting Lessor's

remedies against any other person or entity responsible therefore to Lessor, or any security held by Lessor.

(e) Each request for consent to an assignment or subletting shall be in writing, accompanied by information relevant to

Lessor's determination as to the financial and operational responsibility and appropriateness of the proposed assignee or sublessee, including but not

limited to the intended use and/or required modification of the Premises, if any, together with a fee of $1,000 or 10% of the current monthly Base Rent

applicable to the portion of the Premises which is the subject of the proposed assignment or sublease, whichever is greater, as consideration for

Lessor's considering and processing said request. Lessee agrees to provide Lessor with such other or additional information and/or documentation as

may be reasonably requested.

(f) Any assignee of, or sublessee under, this Lease shall, by reason of accepting such assignment or entering into such
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sublease, be deemed to have assumed and ag\ to conform and comply with each and every term, ,-_.enant, condition and obligation herein to be

observed or performed by Lessee during the term of said assignment or sublease, other than such obligations as are contrary to or inconsistent with

provisions of an assignment or sublease to which Lessor has specifically consented to in writing.

(g) Lessor's consent to any assignment or subletting shall not transfer to the assignee or sublessee any Option granted to

the original Lessee by this Lease unless such transfer is specifically consented to by Lessor in writing. (See Paragraph 39.2)

12.3 Additional Terms and Conditions Applicable to Subletting. The following terms and conditions shall apply to any subletting by

Lessee of all or any part of the Premises and shall be deemed included in all subleases under this Lease whether or not expressly incorporated therein:

(a) Lessee hereby assigns and transfers to Lessor all of Lessee's interest in all Rent payable on any sublease, and Lessor

may collect such Rent and apply same toward Lessee's obligations under this Lease; provided, however, that until a Breach shall occur in the

performance of Lessee's obligations, Lessee may collect said Rent. Lessor shall not, by reason of the foregoing or any assignment of such sublease,

nor by reason of the collection of Rent, be deemed liable to the sublessee for any failure of Lessee to perform and comply with any of Lessee's

obligations to such sublessee. Lessee hereby irrevocably authorizes and directs any such sublessee, upon receipt of a written notice from Lessor

stating that a Breach exists in the performance of Lessee's obligations under this Lease, to pay to Lessor all Rent due and to become due under the

sublease. Sublessee shall rely upon any such notice from Lessor and shall pay all Rents to Lessor without any obligation or right to inquire as to

whether such Breach exists, notwithstanding any claim from Lessee to the contrary.

(b) In the event of a Breach by Lessee, Lessor may, at its option, require sublessee to attorn to Lessor, in which event

Lessor shall undertake the obligations of the sublessor under such sublease from the time of the exercise of said option to the expiration of such

sublease; provided, however, Lessor shall not be liable for any prepaid rents or security deposit paid by such sublessee to such sublessor or for any

prior Defaults or Breaches of such sublessor.

(c) Any matter requiring the consent of the sublessor under a sublease shall also require the consent of Lessor.

(d) No sublessee shall further assign or sublet all or any part of the Premises without Lessor's prior written consent.

(e) Lessor shall deliver a copy of any notice of Default or Breach by Lessee to the sublessee, who shall have the right to cure

the Default of Lessee within the grace period, if any, specified in such notice. The sublessee shall have a right of reimbursement and offset from and

against Lessee for any such Defaults cured by the sublessee.

13. Default; Breach; Remedies.
13.1 Default; Breach. A "Default" is defined as a failure by the Lessee to comply with or perform any of the terms, covenants,

conditions or Rules and Regulations under this Lease. A "Breach" is defined as the occurrence of one or more of the following Defaults, and the

failure of Lessee to cure such Default within any applicable grace period:

(a) The abandonment of the Premises; or the vacating of the Premises without providing a commercially reasonable level of

security, or where the coverage of the property insurance described in Paragraph 8.3 is jeopardized as a result thereof, or without providing reasonable

assurances to minimize potential vandalism.
(b) The failure of Lessee to make any payment of Rent or any Security Deposit required to be made by Lessee hereunder,

whether to Lessor or to a third party, when due, to provide reasonable evidence of insurance or surety bond, or to fulfill any obligation under this Lease

which endangers or threatens life or property, where such failure continues for a period of 3 business days following written notice to Lessee.

(c) The failure by Lessee to provide (i) reasonable written evidence of compliance with Applicable Requirements, (ii) the

service contracts, (iii) the rescission of an unauthorized assignment or subletting, (iv) an Estoppel Certificate, (v) a requested subordination, (vi)

evidence concerning any guaranty andlor Guarantor, (vii) any document requested under Paragraph 41 (easements), or (viii) any other documentation

or information which Lessor may reasonably require of Lessee under the terms of this Lease, where any such failure continues for a period of 10 days

following written notice to Lessee.

(d) A Default by Lessee as to the terms, covenants, conditions or provisions of this Lease, or of the rules adopted under

Paragraph 2.9 hereof, other than those described in subparagraphs 13.1(a), (b) or (c), above, where such Default continues for a period of 30 days after

written notice; provided, however, that if the nature of Lessee's Default is such that more than 30 days are reasonably required for its cure, then it shall

not be deemed to be a Breach if Lessee commences such cure within said 30 day period and thereafter diligently prosecutes such cure to completion.

(e) The occurrence of any of the following events: (i) the making of any general arrangement or assignment for the benefit of

creditors; (ii) becoming a "debtor" as defined in 11 U.S.C. § 101 or any successor statute thereto (unless, in the case of a petition filed against
Lessee, the same is dismissed within 60 days); (iii) the appointment of a trustee or receiver to take possession of substantlally all of Lessee's assets

located at the Premises or of Lessee's interest in this Lease, where possession is not restored to Lessee within 30 days; or (iv) the attachment,

execution or other judicial seizure of substantially all of Lessee's assets located at the Premises or of Lessee's interest in this Lease, where such

seizure is not discharged within 30 days; provided, however, in the event that any provision of this subparagraph (e) is contrary to any applicable law,

such provision shall be of no force or effect, and not affect the validity of the remaining provisions.

(f) The discovery that any financial statement of Lessee or of any Guarantor given to Lessor was materially false.

(g) If the performance of Lessee's obligations under this Lease is guaranteed: (i) the death of a Guarantor, (ii) the

termination of a Guarantor's liability with respect to this Lease other than in accordance with the terms of such guaranty, (iii) a Guarantor's becoming

insolvent or the subject of a bankruptcy filing, (iv) a Guarantor's refusal to honor the guaranty, or (v) a Guarantor's breach of its guaranty obligation on

an anticipatory basis, and Lessee's failure, within 60 days following written notice of any such event, to provide written alternative assurance or security,
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which, when coupled with the then existing rest .s of Lessee, equals or exceeds the combined finl" .11 resources of Lessee and the Guarantors

that existed at the time of execution of this Lease.

13.2 Remedies. If Lessee fails to perform any of its affirmative duties or obligations, within 10 days after written notice (or in case of an

emergency, without notice), Lessor may, at its option, perform such duty or obligation on Lessee's behalf, including but not limited to the obtaining of

reasonably required bonds, insurance policies, or governmental licenses, permits or approvals. The costs and expenses of any such performance by

Lessor shall be due and payable by Lessee upon receipt of invoice therefor. If any check given to Lessor by Lessee shall not be honored by the bank

upon which it is drawn, Lessor, at its option, may require all future payments to be made by Lessee to be by cashier's check. In the event of a Breach,

Lessor may, with or without further notice or demand, and without limiting Lessor in the exercise of any right or remedy which Lessor may have by

reason of such Breach:

(a) Terminate Lessee's right to possession of the Premises by any lawful means, in which case this Lease shall terminate

and Lessee shall immediately surrender possession to Lessor. In such event Lessor shall be entitled to recover from Lessee: (i) the unpaid Rent which

had been earned at the time of termination; (ii) the worth at the time of award of the amount by which the unpaid rent which would have been earned

after termination until the time of award exceeds the amount of such rental loss that the Lessee proves could have been reasonably avoided; (iii) the

worth at the time of award of the amount by which the unpaid rent for the balance of the term after the time of award exceeds the amount of such rental

loss that the Lessee proves could be reasonably avoided; and (iv) any other amount necessary to compensate Lessor for all the detriment proximately

caused by the Lessee's failure to perform its obligations under this Lease or which in the ordinary course of things would be likely to result therefrom,

including but not limited to the cost of recovering possession of the Premises, expenses of reletting, including necessary renovation and alteration of

the Premises, reasonable attorneys' fees, and that portion of any leasing commission paid by Lessor in connection with this Lease applicable to the

unexpired term of this Lease. The worth at the time of award of the amount referred to in provision (iii) of the immediately preceding sentence shall be

computed by discounting such amount at the discount rate of the Federal Reserve Bank of the District within which the Premises are located at the time

of award plus one percent. Efforts by Lessor to mitigate damages caused by Lessee's Breach of this Lease shall not waive Lessor's right to recover

damages under Paragraph 12. If termination of this Lease is obtained through the provisional remedy of unlawful detainer, Lessor shall have the right

to recover in such proceeding any unpaid Rent and damages as are recoverable therein, or Lessor may reserve the right to recover all or any part

thereof in a separate suit. If a notice and grace period required under Paragraph 13.1 was not previously given, a notice to pay rent or quit, or to

perform or quit given to Lessee under the unlawful detainer statute shall also constitute the notice required by Paragraph 13.1. In such case, the

applicable grace period required by Paragraph 13.1 and the unlawful detainer statute shall run concurrently, and the failure of Lessee to cure the

Default within the greater of the two such grace periods shall constitute both an unlawful detainer and a Breach of this Lease entitling Lessor to the

remedies provided for in this Lease and/or by said statute.

(b) Continue the Lease and Lessee's right to possession and recover the Rent as it becomes due, in which event Lessee

may sublet or assign, subject only to reasonable limitations. Acts of maintenance, efforts to relet, and/or the appointment of a receiver to protect the

Lessor's interests, shall not constitute a termination of the Lessee's right to possession.

(c) Pursue any other remedy now or hereafter available under the laws or judicial decisions of the state wherein the

Premises are located. The expiration or termination of this Lease and/or the termination of Lessee's right to possession shall not relieve Lessee from

liability under any indemnity provisions of this Lease as to matters occurring or accruing during the term hereof or by reason of Lessee's occupancy of

the Premises.

13.3 Inducement Recapture. Any agreement for free or abated rent or other charges, or for the giving or paying by Lessor to or for

Lessee of any cash or other bonus, inducement or consideration for Lessee's entering into this Lease, all of which concessions are hereinafter referred

to as "Inducement Provisions", shall be deemed conditioned upon Lessee's full and faithful performance of all of the terms, covenants and conditions

of this Lease. Upon Breach of this Lease by Lessee, any such Inducement Provision shall automatically be deemed deleted from this Lease and of no

further force or effect, and any rent, other charge, bonus, inducement or consideration theretofore abated, given or paid by Lessor under such an

Inducement Provision shall be immediately due and payable by Lessee to Lessor, notwithstanding any subsequent cure of said Breach by Lessee. The

acceptance by Lessor of rent or the cure of the Breach which initiated the operation of this paragraph shall not be deemed a waiver by Lessor of the

provisions of this paragraph unless specifically so stated in writing by Lessor at the time of such acceptance.

13.4 Late Charges. Lessee hereby acknowledges that late payment by Lessee of Rent will cause Lessor to incur costs not

contemplated by this Lease, the exact amount of which will be extremely difficult to ascertain. Such costs include, but are not limited to, processing and

accounting charges, and late charges which may be imposed upon Lessor by any Lender. Accordingly, if any Rent shall not be received by Lessor

within 5 days after such amount shall be due, then, without any requirement for notice to Lessee, Lessee shall pay to Lessor a one-time late charge

equal to 10% of each such overdue amount or $100, whichever is greater. The parties hereby agree that such iate charge represents a fair and

reasonable estimate of the costs Lessor will incur by reason of such late payment. Acceptance of such late charge by Lessor shall in no event

constitute a waiver of Lessee's Default or Breach with respect to such overdue amount, nor prevent the exercise of any of the other rights and remedies

granted hereunder. In the event that a late charge is payable hereunder, whether or not collected, for 3 consecutive installments of Base Rent, then

notwithstanding any provision of this Lease to the contrary, Base Rent shall, at Lessor's option, become due and payable quarterly in advance.

13.5 Interest. Any monetary payment due Lessor hereunder, other than late charges, not received by Lessor, when due as to

scheduled payments (such as Base Rent) or within 30 days following the date on which it was due for non-scheduled payment, shall bear interest from

the date when due, as to scheduled payments, or the 31st day after it was due as to non-scheduled payments. The interest ("Interest") charged shall
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be equal to the prime rate reported in the Wal. .eet Journal as published closest prior to the datb."en due plus 4%, but shall not exceed the

maximum rate allowed by law, Interest is payable in addition to the potential late charge provided for in Paragraph 13.4,

13,6 Breach by Lessor.

(a) Notice of Breach, Lessor shall not be deemed in breach of this Lease unless Lessor fails within a reasonable time to

perform an obligation required to be performed by Lessor. For purposes of this Paragraph, a reasonable time shall in no event be less than 30 days

after receipt by Lessor, and any Lender whose name and address shall have been furnished Lessee in writing for such purpose, of written notice

specifying wherein such obligation of Lessor has not been performed; provided, however, that if the nature of Lessor's obligation is such that more than

30 days are reasonably required for its performance, then Lessor shall not be in breach if performance is commenced within such 30 day period and

thereafter diligently pursued to completion,

(b) Performance by Lessee on Behalf of Lessor. In the event that neither Lessor nor Lender cures said breach within 30

days after receipt of said notice, or if having commenced said cure they do not diligently pursue it to completion, then Lessee may elect to cure said

breach at Lessee's expense and offset from Rent an amount equal to the greater of one month's Base Rent or the Security Deposit, and to pay an

excess of such expense under protest, reserving Lessee's right to reimbursement from Lessor. Lessee shall document the cost of said cure and supply

said documentation to Lessor.

14. Condemnation. If the Premises or any portion thereof are taken under the power of eminent domain or sold under the threat of the exercise

of said power (collectively "Condemnation"), this Lease shall terminate as to the part taken as of the date the condemning authority takes title or

possession, whichever first occurs. If more than 10% of the floor area of the Unit, or more than 25% of Lessee's Reserved Parking Spaces, is taken by

Condemnation, Lessee may, at Lessee's option, to be exercised in writing within 10 days after Lessor shall have given Lessee written notice of such

taking (or in the absence of such notice, within 10 days after the condemning authority shall have taken possession) terminate this Lease as of the date

the condemning authority takes such possession. If Lessee does not terminate this Lease in accordance with the foregoing, this Lease shall remain in

full force and effect as to the portion of the Premises remaining, except that the Base Rent shall be reduced in proportion to the reduction in utility of the

Premises caused by such Condemnation. Condemnation awards and/or payments shall be the property of Lessor, whether such award shall be made

as compensation for diminution in value of the leasehold, the value of the part taken, or for severance damages; provided, however, that Lessee shall

be entitled to any compensation for Lessee's relocation expenses, loss of business goodwill and/or Trade Fixtures, without regard to whether or not this

Lease is terminated pursuant to the provisions of this Paragraph. All Alterations and Utility Installations made to the Premises by Lessee, for purposes

of Condemnation only, shall be considered the property of the Lessee and Lessee shall be entitled to any and all compensation which is payable

therefor. In the event that this Lease is not terminated by reason of the Condemnation, Lessor shall repair any damage to the Premises caused by

such Condemnation.

15. Brokerage Fees.

15.1 Additional Commission. In addition to the payments owed pursuant to Paragraph 1.10 above, and unless Lessor and the Brokers

otIlefv/ise agree in .....riting, Lessor agrees that: (a) if Lessee exercises any Option, (b) if Lessee acquires from Lessor any rights to the Premises or

other premises owned by Lessor and located within the Project, (c) if Lessee remains in possession of the Premises, with the consent of Lessor, after

the expiration of this Lease, or (d) if Base Rent is increased, whether by agreement or operation of an escalation clause herein, then, Lessor shall pay

Brokers a fee in accordance with the schedule of the Brokers in effect at the time of the execution of this Lease.

15.2 Assumption of Obligations. Any buyer or transferee of Lessor's interest in this Lease shall be deemed to have assumed Lessor's

obligation hereunder. Brokers shall be third party beneficiaries of the provisions of Paragraphs 1.10, 15, 22 and 31. If Lessor fails to pay to Brokers

any amounts dlle as and for brokerage fees pertaining to this Lease when dlle, then sllch amollnts shall aCCFlJe Interest. In addition, if Lessor fails to

~ amollnts to Lessee's Broker when dlle, Lessee's Broker may send written notice to Lessor and Lessee of sllch failure and if Lessor fails to pay

such amollnts within 10 days after said notice, Lessee shall pay-said monies to its Broker and offset sllch amounts against Rent. In addition, Lessee's

Broker shall be deemed to be a third party beneficiary of any commission agreement entered into by and/or between Lessor and Lessor's Broker for the

limited pllrpose of collecting any brokerage fee owaG,

15.3 Representations and Indemnities of Broker Relationships. Lessee and Lessor each represent and warrant to the other that it

has had no dealings with any person, firm, broker or finder (other than the Brokers, if any) in connection with this Lease, and that no one other than said

named Brokers is entitled to any commission or finder's fee in connection herewith. Lessee and Lessor do each hereby agree to indemnify, protect,

defend and hold the other harmless from and against liability for compensation or charges which may be claimed by any such unnamed broker, finder

or other similar party by reason of any dealings or actions of the indemnifying Party, including any costs, expenses, attorneys' fees reasonably incurred

with respect thereto.

16. Estoppel Certificates.

(a) Each Party (as "Responding Party") shall within 10 days after written notice from the other Party (the "Requesting

Party") execute, acknowledge and deliver to the Requesting Party a statement in writing in form similar to the then most current "Estoppel Certificate"

form published by the AIR Commercial Real Estate Association, plus such additional information, confirmation and/or statements as may be reasonably

requested by the Requesting Party.

(b) If the Responding Party shall fail to execute or deliver the Estoppel Certificate within such 10 day period, the Requesting

Party may execute an Estoppel Certificate stating that: (i) the Lease is in full force and effect without modification except as may be represented by the

Requesting Party, (ii) there are no uncured defaults in the Requesting Party's performance, and (iii) if Lessor is the Requesting Party, not more than one
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month's rent has been paid in advance. Prosper purchasers and encumbrances may rely upon thei.. esting Party's Estoppel Certificate, and the

Responding Party shall be estopped from denying the truth of the facts contained in said Certificate.

(c) If Lessor desires to finance, refinance, or sell the Premises, or any part thereof, Lessee and all Guarantors shall deliver to

any potential lender or purchaser designated by Lessor such financial statements as may be reasonably required by such lender or purchaser, including

but not limited to Lessee's financial statements for the past 3 years. All such financial statements shall be received by Lessor and such lender or

purchaser in confidence and shall be used only for the purposes herein set forth.

17. Definition of Lessor. The term "Lessor" as used herein shall mean the owner or owners at the time in question of the fee title to the

Premises, or, if this is a sublease, of the Lessee's interest in the prior lease. In the event of a transfer of Lessor's title or interest in the Premises or this

Lease, Lessor shall deliver to the transferee or assignee (in cash or by credit) any unused Security Deposit held by Lessor. Except as provided in

Paragraph 15, upon such transfer or assignment and delivery of the Security Deposit, as aforesaid, the prior Lessor shall be relieved of all liability with

respect to the obligations and/or covenants under this Lease thereafter to be performed by the Lessor. Subject to the foregoing, the obligations and/or

covenants in this Lease to be performed by the Lessor shall be binding only upon the Lessor as hereinabove defined. Notwithstanding the above, and

subject to the provisions of Paragraph 20 below, the original Lessor under this Lease, and all subsequent holders of the Lessor's interest in this Lease

shall remain liable and responsible with regard to the potential duties and liabilities of Lessor pertaining to Hazardous Substances as outlined in

Paragraph 6.2 above.

18. Severability. The invalidity of any provision of this Lease, as determined by a court of competent jurisdiction, shall in no way affect the
validity of any other provision hereof.

19. Days. Unless otherwise specifically indicated to the contrary, the word "days" as used in this Lease shall mean and refer to calendar days.
20. Limitation on Liability. Subject to the provisions of Paragraph 17 above, the obligations of Lessor under this Lease shall not constitute

personal obligations of Lessor, the individual partners of Lessor or its or their individual partners, directors, officers or shareholders, and Lessee shall

look to the Premises, and to no other assets of Lessor, for the satisfaction of any liability of Lessor with respect to this Lease, and shall not seek

recourse against the individual partners of Lessor, or its or their individual partners, directors, officers or shareholders, or any of their personal assets

for such satisfaction.

21. Time of Essence. Time is of the essence with respect to the performance of all obligations to be performed or observed by the Parties under
this Lease.

22. No Prior or Other Agreements; Broker Disclaimer. This Lease contains all agreements between the Parties with respect to any matter
mentioned herein, and no other prior or contemporaneous agreement or understanding shall be effective. Lessor and Lessee each represents and

warrants to the Brokers that it has made, and is relying solely upon, its own investigation as to the nature, quality, character and financial responsibility

of the other Party to this Lease and as to the use, nature, quality and character of the Premises. Brokers have no responsibility with respect thereto or

with respect to any default or breach hereof by either Party. The liability (including court costs and attorneys' fees), of any Broker with respect to

negotiation, execution, delivery or performance by either Lessor or Lessee under this Lease or any amendment or modification hereto shall be limited to

an amount up to the fee received by such Broker pursuant to this Lease; provided, however, that the foregoing limitation on each Broker's liability shall

not be applicable to any gross negligence or willful misconduct of such Broker.

23. Notices.

23.1 Notice Requirements. All notices required or permitted by this Lease or applicable law shall be in writing and may be delivered in
person (by hand or by courier) or may be sent by regular, certified or registered mail or U.S. Postal Service Express Mail, with postage prepaid, or by

facsimile transmission, and shall be deemed sufficiently given if served in a manner specified in this Paragraph 23. The addresses noted adjacent to a

Party's signature on this Lease shall be that Party's address for delivery or mailing of notices. Either Party may by written notice to the other specify a

different address for notice, except that upon Lessee's taking possession of the Premises, the Premises shall constitute Lessee's address for notice. A

copy of all notices to Lessor shall be concurrently transmitted to such party or parties at such addresses as Lessor may from time to time hereafter

designate in writing.

23.2 Date of Notice. Any notice sent by registered or certified mail, return receipt requested, shall be deemed given on the date of delivery
shown on the receipt card, or if no delivery date is shown, the postmark thereon. If sent by regular mail the notice shall be deemed given 48 hours after

the same is addressed as required herein and mailed with postage prepaid. Notices delivered by United States Express Mail or overnight courier that

guarantee next day delivery shall be deemed given 24 hours after delivery of the same to the Postal Service or courier. Notices transmitted by facsimile

transmission or similar means shall be deemed delivered upon telephone confirmation of receipt (confirmation report from fax machine is sufficient),

provided a copy is also delivered via delivery or mail. If notice is received on a Saturday, Sunday or legal holiday, it shall be deemed received on the

next business day.

24. Waivers. No waiver by Lessor of the Default or Breach of any term, covenant or condition hereof by Lessee, shall be deemed a waiver of
any other term, covenant or condition hereof, or of any subsequent Default or Breach by Lessee of the same or of any other term, covenant or condition

hereof. Lessor's consent to, or approval of, any act shall not be deemed to render unnecessary the obtaining of Lessor's consent to, or approval of, any

subsequent or similar act by Lessee, or be construed as the basis of an estoppel to enforce the provision or provisions of this Lease requiring such

consent. The acceptance of Rent by Lessor shall not be a waiver of any Default or Breach by Lessee. Any payment by Lessee may be accepted by

Lessor on account of moneys or damages due Lessor, notwithstanding any qualifying statements or conditions made by Lessee in connection

therewith, which such statements and/or conditions shall be of no force or effect whatsoever unless specifically agreed to in writing by Lessor at or
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before the time of deposit of such payment.

25. Disclosures Regarding The Nature of a Real Estate Agency Relationship. (See attached Duties Owed by a Nevada Real Estate Licensee)

(a) lMlen entering into a discussion 'Nith a real estate agent regarding a real estate transaction, a Lessor or Lessee should from the outset

understand what tYJ3e of agency relationship or representation it has with the agent or agents in the transaction. Lessor and Lessee acknowledge--l:leffig

advised by the Brokers in this transaction, as follo'oVS-;

(i) Lessor's Agent. P', Lessor's agent under a listing agreement witJ:l.--.tI:le Lessor acts as the agent for the Lessor only. A

Lessor's agent or subagent has the following affirmative obligations: To the Lessor: /\. fiduciary duty of utmost care, integrity, honesty, and loyalty in

dealings with the Lessor. To the Lessee and the Lessor: (a) Diligent exercise of reasonable skills and care in performance of the agent's duties. (b) A

duty of honest and fair dealing and good faith. (c) A duty to disclose all facts known to the agent materially affecting the value or desirability of the

property that are not I<nown to, or within the diligent attention and observation of, the Parties. An agent is not obligated to reveal to either Party any

GGffijdential information obtained from the other Party--wi:lisl=Klees not involve the affirmative duties set forth above.

(ii) Lessee's Jl,gent. An agent can agree to act as agent for the Lessee only. In these situations, the agent is not the

Lessor's agent, even if by agreement the agent may receive compensation for services rendered, either in full or in part from the Lessor. ,1l,n agent

acting only for a Lessee has the following affirmative--oeugations. To the Lessee: A fiduciary duty of utmost care, integrity, honesty, and loyalty in

dealings with the Lessee. To the Lessee and the Lessor: (a) Diligent exercise of reasonable skills and care in performance of the agent's duties. (b) A

duty of honest and fair dealing and good faith. (c) l .. duty to disclose all facts known to the agent materially affecting the value or desirability of the

prof3erty that are not I<RO'Nn to, or INithin the diligent attention and observation of, the Parties. An agent is not obligated to reveal to either Party any

confidential information obtained from the other Party which does not involve the affirmative duties set forth above.

(iii) Aaent Representing Both Lessor and Lessee. A real estate agent, either acting directly or through one or more associate

licenses, can legally be the agent of both the Lessor and the Lessee in a transaction, but only with the kno'Nledge and consent of both the Lessor and

the Lessee. In a dual agency situation, the agent has the following affirmative obligations to both the Lessor and the Lessee: (a) A fiduciary duty-of

utmost care, integrity,llones\y-aRG-loyalty--in--ti=le--4ealings with either Lessor or the Lessee. (b) Other duties to the Lessor and the Lessee as stated

above in subf*H'8graphs (i) or (ii). In representing both Lessor and Lessee, the agent may not without the express permission of the respeGtive--Paf:ty,

disclose to the other Party that the Lessor will accept rent in an amount less than that indicated in the listing or that the Lessee is willing to pay a higher

rent than that offered. The abeve---ffil.ties of the agent in a real estate transaction do not relieve a Lessor or Lessee from the responsibility to protect their

ol....n interests. Lessor and Lessee should carefully read all agreements to assure that they adeqllately express their understanding of the transaction.

/\. real estate agent is a person qualified to advise about real estate. If legal or tax adviee--is-desired, consult a competent professional.

(b) Brokers have no responsibility witI1--Fesj3ect to any default or breach hereof by either Party. The liability (including court costs and

attorneys' fees), of any Brol<er '....ith respect to any breach of duty, error or omission relating to this Lease shall not exceed the fee received by such

Broker pursuant to this Lease; provided,--l:iGwever, that the foregoing limitation on each Broker's liability shall not be applicable to any gross negligence

or willful misconduct of such Broker.

(c) Buyer and Seller agree to identify to Brokers as "Confidential" any communication or information given Brokers that is considered

by such Party to be confidential.

26. No Right To Holdover. Lessee has no right to retain possession of the Premises or any part thereof beyond the expiration or termination of

this Lease. In the event that Lessee holds over, then the Base Rent shall be increased to 150% of the Base Rent applicable immediately preceding the

expiration or termination. Nothing contained herein shall be construed as consent by Lessor to any holding over by Lessee.

27. Cumulative Remedies. No remedy or election hereunder shall be deemed exclusive but shall, wherever possible, be cumulative with all

other remedies at law or in equity.

28. Covenants and Conditions; Construction of Agreement. All provisions of this Lease to be observed or performed by Lessee are both

covenants and conditions. In construing this Lease, all headings and titles are for the convenience of the Parties only and shall not be considered a

part of this Lease. Whenever required by the context, the singular shall include the plural and vice versa. This Lease shall not be construed as if

prepared by one of the Parties, but rather according to its fair meaning as a whole, as if both Parties had prepared it.

29. Binding Effect; Choice of Law. This Lease shall be binding upon the parties, their personal representatives, successors and assigns and

be governed by the laws of the State in which the Premises are located. Any litigation between the Parties hereto concerning this Lease shall be

initiated in the county in which the Premises are located.

30. Subordination; Attornment; Non-Disturbance.

30.1 Subordination. This Lease and any Option granted hereby shall be subject and subordinate to any ground lease, mortgage, deed

of trust, or other hypothecation or security device (collectively, "Security Device"), now or hereafter placed upon the Premises, to any and all advances

made on the security thereof, and to all renewals, modifications, and extensions thereof. Lessee agrees that the holders of any such Security Devices

(in this Lease together referred to as "Lender") shall have no liability or obligation to perform any of the obligations of Lessor under this Lease. Any

Lender may elect to have this Lease and/or any Option granted hereby superior to the lien of its Security Device by giving written notice thereof to

Lessee, whereupon this Lease and such Options shall be deemed prior to such Security Device, notwithstanding the relative dates of the

documentation or recordation thereof.

30.2 Attornment. In the event that Lessor transfers title to the Premises, or the Premises are acquired by another upon the foreclosure

or termination of a Security Device to which this Lease is subordinated (i) Lessee shall, subject to the non-disturbance provisions of Paragraph 30.3,
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attorn to such new owner, and upon request, er. .nto a new lease, containing all of the terms and pr., .~Ions of this Lease, with such new owner for

the remainder of the term hereof, or, at the election of such new owner, this Lease shall automatically become a new Lease between Lessee and such

new owner, upon all of the terms and conditions hereof, for the remainder of the term hereof, and (ii) Lessor shall thereafter be relieved of any further

obligations hereunder and such new owner shall assume all of Lessor's obligations hereunder, except that such new owner shall not: (a) be liable for

any act or omission of any prior lessor or with respect to events occurring prior to acquisition of ownership; (b) be subject to any offsets or defenses

which Lessee might have against any prior lessor, (c) be bound by prepayment of more than one month's rent, or (d) be liable for the return of any

security deposit paid to any prior lessor.

30.3 Non-Disturbance. With respect to Security Devices entered into by Lessor after the execution of this Lease, Lessee's

subordination of this Lease shall be subject to receiving a commercially reasonable non-disturbance agreement (a "Non-Disturbance Agreement")

from the Lender which Non-Disturbance Agreement provides that Lessee's possession of the Premises, and this Lease, including any options to extend

the term hereof, will not be disturbed so long as Lessee is not in Breach hereof and attorns to the record owner of the Premises. Further, within 60

days after the execution of this Lease, Lessor shall use its commercially reasonable efforts to obtain a Non-Disturbance Agreement from the holder of

any pre-existing Security Device which is secured by the Premises. In the event that Lessor is unable to provide the Non-Disturbance Agreement within

said 60 days, then Lessee may, at Lessee's option, directly contact Lender and attempt to negotiate for the execution and delivery of a Non-Disturbance

Agreement.

30.4 Self-Executing. The agreements contained in this Paragraph 30 shall be effective without the execution of any further documents;

provided, however, that, upon written request from Lessor or a Lender in connection with a sale, financing or refinancing of the Premises, Lessee and

Lessor shall execute such further writings as may be reasonably required to separately document any subordination, attornment and/or

Non-Disturbance Agreement provided for herein.

31. Attorneys' Fees. If any Party or Broker brings an action or proceeding involving the Premises whether founded in tort, contract or equity, or
to declare rights hereunder, the Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal thereon, shall be entitled to reasonable

attorneys' fees. Such fees may be awarded in the same suit or recovered in a separate suit, whether or not such action or proceeding is pursued to

decision or judgment. The term, "Prevailing Party" shall include, without limitation, a Party or Broker who substantially obtains or defeats the relief

sought, as the case may be, whether by compromise, settlement, judgment, or the abandonment by the other Party or Broker of its claim or defense.

The attorneys' fees award shall not be computed in accordance with any court fee schedule, but shall be such as to fully reimburse all attorneys' fees

reasonably incurred. In addition, Lessor shall be entitled to attorneys' fees, costs and expenses incurred in the preparation and service of notices of

Default and consultations in connection therewith, whether or not a legal action is subsequently commenced in connection with such Default or resulting

Breach ($200 is a reasonable minimum per occurrence for such services and consultation).

32. Lessor's Access; Showing Premises; Repairs. Lessor and Lessor's agents shall have the right to enter the Premises at any time, in the
case of an emergency, and otherwise at reasonable times for the purpose of showing the same to prospective purchasers, lenders, or tenants, and

making such alterations, repairs, improvements or additions to the Premises as Lessor may deem necessary. All such activities shall be without

abatement of rent or liability to Lessee. Lessor may at any time place on the Premises any ordinary "For Sale" signs and Lessor may during the last 6

months of the term hereof place on the Premises any ordinary "For Lease" signs. Lessee may at any time place on the Premises any ordinary "For

Sublease" sign.

33. Auctions. Lessee shall not conduct, nor permit to be conducted, any auction upon the Premises without Lessor's prior written consent.
Lessor shall not be obligated to exercise any standard of reasonableness in determining whether to permit an auction.

34. Signs. Except for ordinary "For Sublease" signs which may be placed only on the Premises, Lessee shall not place any sign upon the

Project without Lessor's prior written consent. All signs must comply with all Applicable Requirements.

35. Termination; Merger. Unless specifically stated otherwise in writing by Lessor, the voluntary or other surrender of this Lease by Lessee, the

mutual termination or cancellation hereof, or a termination hereof by Lessor for Breach by Lessee, shall automatically terminate any sublease or lesser

estate in the Premises; provided, however, that Lessor may elect to continue anyone or all existing subtenancies. Lessor's failure within 10 days

following any such event to elect to the contrary by written notice to the holder of any such lesser interest, shall constitute Lessor's election to have

such event constitute the termination of such interest.

36. Consents. Except as otherwise provided herein, wherever in this Lease the consent of a Party is required to an act by or for the other Party,
such consent shall not be unreasonably withheld or delayed. Lessor's actual reasonable costs and expenses (including but not limited to architects',

attorneys', engineers' and other consultants' fees) incurred in the consideration of, or response to, a request by Lessee for any Lessor consent,

including but not limited to consents to an assignment, a subletting or the presence or use of a Hazardous Substance, shall be paid by Lessee upon

receipt of an invoice and supporting documentation therefor. Lessor's consent to any act, assignment or subietting shall not constitute an

acknowledgment that no Default or Breach by Lessee of this Lease exists, nor shall such consent be deemed a waiver of any then existing Default or

Breach, except as may be otherwise specifically stated in writing by Lessor at the time of such consent. The failure to specify herein any particular

condition to Lessor's consent shall not preclude the imposition by Lessor at the time of consent of such further or other conditions as are then

reasonable with reference to the particular matter for which consent is being given. In the event that either Party disagrees with any determination

made by the other hereunder and reasonably requests the reasons for such determination, the determining party shall furnish its reasons in writing and

in reasonable detail within 10 business days following such request.

37. Guarantor.
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37.1 Execution. The Guarantors .my, shall each execute a guaranty in the form most, "Jdntly published by the AIR Commercial Real
Estate Association, and each such Guarantor shall have the same obligations as Lessee under this Lease.

37.2 Default. It shall constitute a Default of the Lessee if any Guarantor fails or refuses, upon request to provide: (a) evidence of the

execution of the guaranty, including the authority of the party signing on Guarantor's behalf to obligate Guarantor, and in the case of a corporate

Guarantor, a certified copy of a resolution of its board of directors authorizing the making of such guaranty, (b) current financial statements, (c) an

Estoppel Certificate, or (d) written confirmation that the guaranty is still in effect.

38. Quiet Possession. Subject to payment by Lessee of the Rent and performance of all of the covenants, conditions and provisions on
Lessee's part to be observed and performed under this Lease, Lessee shall have quiet possession and quiet enjoyment of the Premises during the term

hereof.

39. Options. If Lessee is granted an option, as defined below, then the following provisions shall apply.

39.1 Definition. "Option" shall mean: (a) the right to extend the term of or renew this Lease or to extend or renew any lease that
Lessee has on other property of Lessor; (b) the right of first refusal or first offer to lease either the Premises or other property of Lessor; (c) the right to

purchase or the right of first refusal to purchase the Premises or other property of Lessor.

39.2 Options Personal To Original Lessee. Any Option granted to Lessee in this Lease is personal to the original Lessee, and cannot
be assigned or exercised by anyone other than said original Lessee and only while the original Lessee is in full possession of the Premises and, if

requested by Lessor, with Lessee certifying that Lessee has no intention of thereafter assigning or subletting.

39.3 Multiple Options. In the event that Lessee has any multiple Options to extend or renew this Lease, a later Option cannot be
exercised unless the prior Options have been validly exercised.

39.4 Effect of Default on Options.

(a) Lessee shall have no right to exercise an Option: (i) during the period commencing with the giving of any notice of

Default and continuing until said Default is cured, (ii) during the period of time any Rent is unpaid (without regard to whether notice thereof is given

Lessee), (iii) during the time Lessee is in Breach of this Lease, or (iv) in the event that Lessee has been given 3 or more notices of separate Default,

whether or not the Defaults are cured, during the 12 month period immediately preceding the exercise of the Option.

(b) The period of time within which an Option may be exercised shall not be extended or enlarged by reason of Lessee's

inability to exercise an Option because of the provisions of Paragraph 39.4(a).

(c) An Option shall terminate and be of no further force or effect, notwithstanding Lessee's due and timely exercise of the

Option, if, after such exercise and prior to the commencement of the extended term, (i) Lessee fails to pay Rent for a period of 30 days after such Rent

becomes due (without any necessity of Lessor to give notice thereof), (ii) Lessor gives to Lessee 3 or more notices of separate Default during any 12

month period, whether or not the Defaults are cured, or (iii) if Lessee commits a Breach of this Lease.

40. Security Measures. Lessee hereby acknowledges that the Rent payable to Lessor hereunder does not include the cost of guard service or

other security measures, and that Lessor shall have no obligation whatsoever to provide same. Lessee assumes all responsibility for the protection of

the Premises, Lessee, its agents and invitees and their property from the acts of third parties.

41. Reservations. Lessor reserves the right: (i) to grant, without the consent or joinder of Lessee, such easements, rights and dedications that
Lessor deems necessary, (ii) to cause the recordation of parcel maps and restrictions, and (iii) to create and/or install new utility raceways, so long as

such easements, rights, dedications, maps, restrictions, and utility raceways do not unreasonably interfere with the use of the Premises by Lessee.

Lessee agrees to sign any documents reasonably requested by Lessor to effectuate such rights.

42. Performance Under Protest. If at any time a dispute shall arise as to any amount or sum of money to be paid by one Party to the other
under the provisions hereof, the Party against whom the obligation to pay the money is asserted shall have the right to make payment "under protest"

and such payment shall not be regarded as a voluntary payment and there shall survive the right on the part of said Party to institute suit for recovery of

such sum. If it shall be adjudged that there was no legal obligation on the part of said Party to pay such sum or any part thereof, said Party shall be

entitled to recover such sum or so much thereof as it was not legally required to pay.

43. Authority. If either Party hereto is a corporation, trust, limited liability company, partnership, or similar entity, each individual executing this

Lease on behalf of such entity represents and warrants that he or she is duly authorized to execute and deliver this Lease on its behalf. Each party

shall, within 30 days after request, deliver to the other party satisfactory evidence of such authority.

44. Conflict. Any conflict between the printed provisions of this Lease and the typewritten or handwritten provisions shall be controlled by the
typewritten or handwritten provisions.

45. Offer. Preparation of this Lease by either party or their agent and submission of same to the other Party shall not be deemed an offer to

lease to the other Party. This Lease is not intended to be binding until executed and delivered by ail Parties hereto.

46. Amendments. This Lease may be modified only in writing, signed by the Parties in interest at the time of the modification. As long as they

do not materially change Lessee's obligations hereunder, Lessee agrees to make such reasonable non-monetary modifications to this Lease as may be

reasonably required by a Lender in connection with the obtaining of normal financing or refinancing of the Premises.

47. Multiple Parties. If more than one person or entity is named herein as either Lessor or Lessee, such multiple Parties shall have joint and

several responsibility to comply with the terms of this Lease.

48. Waiver of Jury Trial. The Parties hereby waive their respective rights to trial by jury in any action or proceeding involving the Property or

arising out of this Agreement.
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49. Mediation and Arbitration of Dispu. An Addendum requiring the Mediation and/or the ... .Jitration of all disputes between the Parties

and/or Brokers arising out of this Lease 0 is 0' is not attached to this Lease.

LESSOR AND LESSEE HAVE CAREFULLY READ AND REVIEWED THIS LEASE AND EACH TERM AND PROVISION CONTAINED HEREIN, AND

BY THE EXECUTION OF THIS LEASE SHOW THEIR INFORMED AND VOLUNTARY CONSENT THERETO. THE PARTIES HEREBY AGREE

THAT, AT THE TIME THIS LEASE IS EXECUTED, THE TERMS OF THIS LEASE ARE COMMERCIALLY REASONABLE AND EFFECTUATE THE

INTENT AND PURPOSE OF LESSOR AND LESSEE WITH RESPECT TO THE PREMISES.

ATTENTION: NO REPRESENTATION OR RECOMMENDATION IS MADE BY THE AIR COMMERCIAL REAL ESTATE ASSOCIATION OR BY ANY

BROKER AS TO THE LEGAL SUFFICIENCY, LEGAL EFFECT, OR TAX CONSEQUENCES OF THIS LEASE OR THE TRANSACTION TO WHICH

IT RELATES. THE PARTIES ARE URGED TO:

1. SEEK ADVICE OF COUNSEL AS TO THE LEGAL AND TAX CONSEQUENCES OF THIS LEASE.

2. RETAIN APPROPRIATE CONSULTANTS TO REVIEW AND INVESTIGATE THE CONDITION OF THE PREMISES. SAID

INVESTIGATION SHOULD INCLUDE BUT NOT BE LIMITED TO: THE POSSIBLE PRESENCE OF HAZARDOUS SUBSTANCES, THE ZONING OF

THE PREMISES, THE STRUCTURAL INTEGRITY, THE CONDITION OF THE ROOF AND OPERATING SYSTEMS, COMPLIANCE WITH THE

AMERICANS WITH DISABILITIES ACT AND THE SUITABILITY OF THE PREMISES FOR LESSEE'S INTENDED USE.

WARNING: IF THE PREMISES ARE LOCATED IN A STATE OTHER THAN CALIFORNIA, CERTAIN PROVISIONS OF THE LEASE MAY NEED TO

BE REVISED TO COMPLY WITH THE LAWS OF THE STATE IN WHICH THE PREMISES ARE LOCATED.

The parties hereto have executed this Lease at the place and on the dates specified above their respective signatures.

Execute at:7674 West Lake Mead Boulevard, 104 Executed at: _

On: _ on: _

By LESSOR:

4520 ARVILLE

MCKINLEY ~1\IOR

oe

By: By: _

Name Printed: Name Printed: _

Title: Title: _

Address: 7674 W. Lake Mead Blvd., 104 Address:4560 S. Arville Street, #23

Las Vegas, NV 8912 8 _L_a_s_V_e:....,gLa:.:...s~,_N_V_8_9_1_0'--3'--- _

Telephone:(702) ..:..3..:..6_4_-_0_9_0_9 Telephone:(7°2) _8_0_8_-_2_0_4_7 _

Facsimile:(702) 364-5885 Facsimile:(__) _

Federal 10 No. 95 - 4590 15° FederallD No. _

These forms are often modified to meet changing requirements of law and needs of the industry. Always write or call to make sure you are

utilizing the most current form: AIR Commercial Real Estate Association, 700 South Flower Street, Suite 600, Los Angeles, CA 90017.

(213) 687-8777.
©Copyright 1999 By AIR Commercial Real Estate Association.

All rights reserved.

No part of these works may be reproduced in any form without permission in writing.
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RENT ADJUSTMENT(S)
STANDARD LEASE ADDENDUM

April 20, 2017Dated ____________---=-===--=~__=c.::...::'__'___ _

By and Between (Lessor) 4520 ARVILLE, a California general partnership

and MCKINLEY MANOR, an Idaho general

partnership, as tenants in common

(Lessee) BOUR ENTERPRISES LLC, a Nevada limited

liability company

Address of Premises: 4560 South Arville Street, C-23 & 24, Las Vegas,

Nevada 89103

Paragraph~

A RENT ADJUSTMENTS:

The monthly rent for each month of the adjustment period(s) specified below shall be increased using the method(s) indicated below:

(Check Method(s) to be Used and Fill in Appropriately)

D I. Cost of Living Adjustment(s) (COLA)

a. On (Fill in COLA Dates): May 1, 2018, and annually thereafter

the Base Rent shall be adjusted by the change, if any, from the Base Month specified below, in the Consumer Price Index of the Bureau of Labor

Statistics of the U.S. Department of Labor for (select one):D CPI W (Urban Wage Earners and Clerical Workers) or 0' CPI U (All Urban Consumers),

for (Fill in Urban Area):

Los Angeles-Riverside-Orange County

________________________________________________, All Items

(1982-1984 = 100), herein referred to as "CPI".

b. The monthly rent payable in accordance with paragraph Al.a. of this Addendum shall be calculated as follows: the Base Rent set forth in
paragraph 1.5 of the attached Lease, shall be multiplied by a fraction the numerator of which shall be the CPI of the calendar month 2 months prior to
the month(s) specified in paragraph Al.a. above during which the adjustment is to take effect, and the denominator of which shall be the CPI of the
calendar month which is 2 months prior to (select one): the 0' first month of the term of this Lease as set forth in paragraph 1.3 ("Base Month") or D
(Fill in Other "Base Month"): . The sum so calculated shall
constitute the new monthly rent hereunder, but in no event, shall any such new monthly rent be less than 110 percent (110%) of the rent payable for the
month immediately preceding the rent adjustment.
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c. In the event the compilation and/or publication of the CPI shall be transferred to any other governmental department or bureau or
agency or shall be discontinued, then the index most nearly the same as the CPI shall be used to make such calculation. In the event that the Parties
cannot agree on such alternative index, then the matter shall be submitted for decision to the American Arbitration Association in accordance with the
then rules of said Association and the decision of the arbitrators shall be binding upon the parties. The cost of said Arbitration shall be paid equally by
the Parties.

o II. Market Rental Value Adjustment(s) (MRV)
a. ~n (Fill in MRVAdjustment Date(s):~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~_

the Base Rent shall be adjusted to the "Market Rental Value" of the property as follows:

1) Four months prior to each Market Rental Value Adjustment Date described above, the Parties shall attempt to agree upon what the
new MRV will be on the adjustment date. If agreement cannot be reached within thirty days, then:

(a) Lessor and Lessee shall immediately appoint a mutually acceptable appraiser or broker to establish the new MRV within
the next 30 days. Any associated costs will be split equally between the Parties, or

(b) Both Lessor and Lessee shall each immediately make a reasonable determination of the MRV and submit such
determination, in writing, to arbitration in accordance with the following provisions:

(i) Within 15 days thereafter, Lessor and Lessee shall each select an 0 appraiser or 0 broker ("Consultant" ­
check one) of their choice to act as an arbitrator. The two arbitrators so appointed shall immediately select a third mutually acceptable Consultant to act
as a third arbitrator.

(ii) The 3 arbitrators shall within 30 days of the appointment of the third arbitrator reach a decision as to what the
actual MRV for the Premises is, and whether Lessor's or Lessee's submitted MRV is the closest thereto. The decision of a majority of the arbitrators
shall be binding on the Parties. The submitted MRV which is determined to be the closest to the actual MRV shall thereafter be used by the Parties.

(iii) If either of the Parties fails to appoint an arbitrator within the specified 15 days, the arbitrator timely appointed by
one of them shall reach a decision on his or her own, and said decision shall be binding on the Parties.

(iv) The entire cost of such arbitration shall be paid by the party whose submitted MRV is not selected, ie. the one
that is N~T the closest to the actual MRV.

2) Notwithstanding the foregoing, the new MRV shall not be less than the rent payable for the month immediately preceding the rent
adjustment.

b. Upon the establishment of each New Market Rental Value:
1) the new MRV will become the new "Base Rent" for the purpose of calculating any further Adjustments, and
2) the first month of each Market Rental Value term shall become the new 'Base Month' for the purpose of calculating any further

Adjustments.

0' III. Fixed Rental Adjustment(s) (FRA)

The Base Rent shall be increased to the following amounts on the dates set forth below:

on (Fill in FRA Adjustment Date(s»:

May 1, 2018 and annually
thereafter

The New Base Rent shall be:

Base Rent to increase by $.025
per square foot, or $114.00
per month

B. N~TICE:

Unless specified otherwise herein, notice of any such adjustments, other than Fixed Rental Adjustments, shall be made as specified in
paragraph 23 of the Lease.

C. BR~KER'S FEE:
The Brokers shall be paid a Brokerage Fee for each adjustment specified above in accordance with paragraph 15 of the Lease.

N~TE: These forms are often modified to meet changing requirements of law and needs of the industry. Always write or call to make sure
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you are utilizing the most current form: AIR
90017

.MERCIAL REAL ESTATE ASSOCIATION, 700 S.t ,_ .~er Street, Suite 600, Los Angeles, Calif.
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Exhibit B

SIGNAGE CRITERIA

This criterion is being established to provide Lessee with signage specifications for
signage conformity throughout the Project. This criterion shall be strictly enforced and
any non-conforming or unapproved signage must be removed or brought into
conformance within ten (10) days of Lessor's request, at the expense of the Lessee.

General Specification

1. Lessor shall determine approved signage location to Lessee upon request of Lessee.
2. Signage copy to be individual cut out letters, white in color, and affixed on the

building without penetrating the surface of the building. Letters shall not to exceed
three (3) feet in height.

3. Only established trade names shall be displayed.
4. Sign design, materials, copy and placement to be approved by Lessor in writing prior

to installation. Lessee shall deliver to Lessor two (2) sets of plans for Lessor's
approval.

General Construction Requirements

1. Lessee shall be responsible for contracting for the installation and maintenance of
Lessee's signage.

2. Lessee shall be responsible for the actions of Lessee's sign contractor or vendor.
3. Lessee's sign contractor or vendor shall repair any damage to any portion of the

Building structure or fascia caused by said contractor or vendor's work.
4. No signage of any type shall be directly painted on the exterior walls of the Building.
5. Sign contractor or vendor shall contact Lessor prior to commencement of any work

so Lessor may inspect sign materials to insure conformance with approved drawings.
6. Lessee to pay for the cost of sign removal and building restoration at the time Lessee

vacates the Premises.
7. Sign contractor or vendor shall carry Workmen's compensation and public liability

insurance against all damage suffered or done to any and all persons and/or
property while engaged in the installation of signage. Said insurance coverage shall
be a minimum of $1,000,000.00. A copy of the policy or certificate of insurance
naming Lessor as additional insured shall be delivered to Lessor prior to signage
installation.
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LEASE ADDENDUM

This Lease Addendum is made and entered into on this zo" day of April, 2017,

and is hereby attached to and becomes a part of the Lease dated April 20, 2017 by and

between 4520 ARVILLE, a California general partnership, and MCKINLEY MANOR, an

Idaho general partnership, as tenants in Common, hereinafter referred to as "Lessor",

and SOUR ENTERPRISES LLC, a Nevada limited liability company, hereinafter referred

to as "Lessee".

RECITALS:

WHEREAS, Lessee and Lessor desire to amend the Lease between the parties

for the Premises known as 4560 South Arville Street, C-23 & 24, Las Vegas, Nevada

89103.

T E R M S:

NOW, THEREFORE, in consideration of the mutual promises and covenants

contained in the Lease, and this Lease Addendum, the parties agree as follows:

1. Condition of Premises. Lessee hereby accepts the Premises in "as-is" condition

with any additional alterations and improvements to be completed at Lessee's expense

and in accordance with Section 7 of Lease.

2. Trash Disposal. In the areas where garbage dumpsters are provided within the

Project, Lessee may utilize the dumpsters for waste paper and incidental trash only.

Packing skids, boxes, and construction materials are not to be placed in or around

dumpsters. It is the sole responsibility of Lessee to dispose of excessive trash and

packaging materials away from the Project or to obtain Lessee's own dumpster at

Lessee's own expense. Trash or materials stored outside of the Premises by Lessee,

and not disposed of properly in a dumpster is prohibited, and Lessor shall have the right

to charge Lessee for the cost of properly disposing of said trash or materials in addition to .4

/):1 Pr
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any fine that the Lessor may levy against Lessee for such offense.

3. Lessee's Share. Lessee's Share of Common Area Operating Expenses to be paid

by Lessee to Lessor shall be no less than $.20 per square foot, per month, or Nine

Hundred Twelve and NolOO Dollars ($912.00), for the duration of the Term of the Lease.

4. Lessee's Vehicles. Lessee, at Lessee's cost, shall take all necessary precautions

to protect the concrete slab and walls of the Premises from automotive spills of any

chemicals or petroleum products which may come into contact with the floor or walls as a

result of the operation of Lessee's business, and Lessee shall not leave Lessee's

vehicles parked outside of the Premises in the parking areas overnight.

5. Rent Abatement. As consideration for Lessee's performance of all obligations

to be performed by Lessee under the Lease, and provided Lessee is not in default of the

Lease, Lessor shall credit Lessee's rental account Three Hundred Fifteen and 78/00

Dollars ($315.78) for Month 1 of the Lease.

Except as amended by this Lease Addendum, all the provisions, terms and

conditions of the Lease shall remain in full force and effect and the same is hereby ratified

and confirmed.

Signatures to follow
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IN WITNESS WHEREOF, the parties hereto have executed this Lease Addendum

as of this date.

~
)

$;~ /.. /.//./c.'.// ./c0 //

/,/~ /~/~~X/(
/{/ .i;/
tMul6geta Bour

By:_-r-------T-"'- _

lESSEE:

BOUR ENTERPRISES LLC,
a Nevada limited liability company

LESSOR:

4520 ARVILLE, a California general
partnership, and MCKINLEY MANOR,
an Idaho general partnership,
as tenants in common

Its: Owner Agent Its: Manager

3
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AIR COMMERCIAL REAL ESTATE ASSOCIATION
GUARANTY OF LEASE

WHEREAS,4520 ARVILLE, a California general partnership and MCKINLEY MANOR, an

Idaho general partnership, as tenants in common , hereinafter "Lessor", and

BOUR ENTERPRISES LLC, a Nevada limited liability company

___________________________________________ ' hereinafter "Lessee", are

about to execute a document entitled "Lease" dated April 20, 2017 concerning the premises commonly known

as4560 South Arville Street, C-23 & 24, Las Vegas, Nevada 89103

wherein Lessor will lease the premises to Lessee, and

WHEREAS, MULUGETA BOUR, an individual, and HILENA MENGESHA, an individual

hereinafter "Guarantors" have a financial interest in Lessee, and

WHEREAS, Lessor would not execute the Lease if Guarantors did not execute and deliver to Lessor this Guarantee of Lease.

NOW THEREFORE, in consideration of the execution of the foregoing Lease by Lessor and as a material inducement to Lessor to execute
said Lease, Guarantors hereby jointly, severally, unconditionally and irrevocably guarantee the prompt payment by Lessee of all rents and all other
sums payable by Lessee under said Lease and the faithful and prompt performance by Lessee of each and every one of the terms, conditions and
covenants of said Lease to be kept and performed by Lessee.

It is specifically agreed that the terms of the foregoing Lease may be modified by agreement between Lessor and Lessee, or by a course of
conduct, and said Lease may be assigned by Lessor or any assignee of Lessor without consent or notice to Guarantors and that this Guaranty shall
guarantee the performance of said Lease as so modified.

This Guaranty shall not be released, modified or affected by the failure or delay on the part of Lessor to enforce any of the rights or remedies
of the Lessor under said Lease, whether pursuant to the terms thereof or at law or in equity.

No notice of default need be given to Guarantors, it being specifically agreed that the guarantee of the undersigned is a continuing guarantee
under which Lessor may proceed immediately against Lessee and/or against Guarantors following any breach or default by Lessee or for the
enforcement of any rights which Lessor may have as against Lessee under the terms of the Lease or at law or in equity.

Lessor shall have the right to proceed against Guarantors hereunder following any breach or default by Lessee without first proceeding
against Lessee and without previous notice to or demand upon either Lessee or Guarantors.

Guarantors hereby waive (a) notice of acceptance of this Guaranty. (b) demand of payment, presentation and protest, (c) all right to assert or
plead any statute of limitations relating to this Guaranty or the Lease, (d) any right to require the Lessor to proceed against the Lessee or any other
Guarantor or any other person or entity liable to Lessor, (e) any right to require Lessor to apply to any default any security deposit or other security it
may hold under the Lease, (f) any right to require Lessor to proceed under any other remedy Lessor may have before proceeding against Guarantors,
(g) any right of subrogation.

Guarantors do hereby subrogate all existing or future indebtedness of Lessee to Guarantors to the obligations owed to Lessor under the
Lease and this Guaranty.

If a Guarantor is married, such Guarantor expressly agrees that recourse may be had against his or her separate property for all of the
obligations hereunder.

The obligations of Lessee under the Lease to execute and deliver estoppel statements and financial statements, as therein provided, shall be
deemed to also require the Guarantors hereunder to do and provide the same.

The term "Lessor" refers to and means the Lessor named in the Lease and also Lessor's successors and assigns. So long as Lessor's
interest in the Lease, the leased premises or the rents, issues and profits therefrom, are subject to any mortgage or deed of trust or assignment for
security, no acquisition by Guarantors of the Lessor's interest shall affect the continuing obligation of Guarantors under this Guaranty which shall
nevertheless continue in full force and effect for the benefit of the mortgagee, beneficiary, trustee or assignee under such mortgage, deed of trust or
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assignment and their successors and assigns.'

The term "Lessee" refers to and means the Lessee named in the Lease and also Lessee's successors and assigns.

In the event any action be brought by said Lessor against Guarantors hereunder to enforce the obligation of Guarantors hereunder, the
unsuccessful party in such action shall pay to the prevailing party therein a reasonable attorney's fee which shall be fixed by the court.

If this Form has been filled in, it has been prepared for submission to your attorney for his approval. No representation or
recommendation is made by the AIR Commercial Real Estate Association, the real estate broker or its agents or employees as to
the legal sufficiency, legal effect, or tax consequences of this Form or the" tra, n~ac!)o,/, . ,f~ti2g thereto.

/'1--:~~'/2>./I\~
Executed at: / ;/[::Y / (f "l

--+-h''--7f------I'CLf--f-----'-----'---------I'''----H-W-f-_-f--f-----
On: _
Address: _
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an Idaho

("Lessor")

STANDARD INDUSTRIAL/COMMERCIAL MULTI-TENANT LEASE - NET
AIR COMMERCIAL REAL ESTATE ASSOCIATION

1. Basic Provisions ("Basic Provisions").

1.1 Parties: This Lease ("Lease"), dated for reference purposes only April 20, 2017-b.. ---'- _

is made by and between 4520 ARVILLE, a California general partnership and MCKINLEY MANOR,

general partnership, as tenants in common

and BOUR ENTERPRISES LLC, a Nevada limited liability company

("Lessee"), (collectively the "Parties", or individually a "Party").

1.2(a) Premises: That certain portion of the Project (as defined below), including all improvements therein or to be provided by Lessor

under the terms of this Lease, commonly known bythestreetaddressof4560 South Arville Street, C-10 & 29

located in the City of La s Ve gas , County of CIa r k , State of

Nevada ,with zip code 89103 , as outlined on Exhibit A attached hereto ("Premises")

and generally described as (describe briefly the nature of the Premises): Approximately 4,560 square feet of

industrial/warehouse space located in the Project known as "Arville Industrial Park"

In addition to Lessee's rights to use and occupy the Premises as hereinafter specified, Lessee shall have non-exclusive rights to the Common Areas

(as defined in Paragraph 2.7 below) as hereinafter specified, but shall not have any rights to the roof, exterior walls or utility raceways of the building

containing the Premises ("Building") or to any other buildings in the Project. The Premises, the Building, the Common Areas, the land upon which

they are located, along with all other buildings and improvements thereon, are herein collectively referred to as the "Project." (See also Paragraph 2)

1.2(b) Parking: Four (4) unreservedvehicle parking spaces ("Unreserved Parking Spaces");

and n/a reserved vehicle parking spaces ("Reserved Parking Spaces"). (See also Paragraph 2.6)

1.3 Term: Two (2) years and one (1) months ("Original

Term") commencing _M_a-""y_1~,,--_2_0_1_7 _

r~ommenceme~ D~e1 and end~g _M_a-""y_3_1~,_2_0_1_9 _

("Expiration Date"). (See also Paragraph 3)

1.4 Early Possession: Upon Lease execution ("Early Possession Date").

(See also Paragraphs 3.2 and 3.3)

1.5 Base Rent: 1 8 2 4 . 0 0 per month ("Base Rent"), payable on the 1st=-=--------------
day of each month commencing on the Commencement Date . (See also Paragraph 4)

0' If this box is checked, there are provisions in this Lease for the Base Rent to be adjusted.
1.6 Lessee's Share of Common Area Operating Expenses: Two and 86/100 percent(~%) ("Lessee's Share").

1.7 Base Rent and Other Monies Paid Upon Execution:

(a) Base Rent: $ 1, 824 . 00 for the period 05/01/201 7 - 0 5 /31 / 2017

(b) Common Area Operating Expenses: $ 912.00 for the period 05/01/2017-05/31/2017

(c) Security Deposit: $ 2, 736. 00 ("Security Deposit"). (See also Paragraph 5)

(d) Other: $ n/a for
---------------------------

1.8

service

(e)

Agreed

Total Due Upon Execution of this Lease: $ 5, 472 . 00

Use: Administrati ve operations and vehicle storage for a limousine

. (See also Paragraph 6)

1.9 Insuring Party. Lessor is the "Insuring Party". (See also Paragraph 8)
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BOUR, an

(See also Paragraph 37)

through c::.5 _

also Paragraph 15)

The following real estate brokers (the "Brokers") and brokerage relationships exist in this transaction

1.10 Real Estate Brokers: l
(a) Representation:

(check applicable boxes):

o Commercial Specialists

Dn/a

Dn/a

represents Lessor exclusively ("Lessor's Broker");

represents Lessee exclusively ("Lessee's Broker"); or

represents both Lessor and Lessee ("Dual Agency").

(b) Payment to Brokers: Upon execution and delivery of this Lease by both Parties, Lessor shall pay to the Brokers the

brokerage fee agreed to in a separate written agreement (or if there is no such agreement, the sum of (per agreement) or ---- % of the

total Base Rent for the brokerage services rendered by the Brokers).

1.11 Guarantor. The obligations of the Lessee under this Lease are to be guaranteed by ""M:..::U:..::L=-U=-G=Ec.::Tc::.A.::......c=-c::.c.::c::.:..I---=.:::..::- _

individual, and HILENA K. MENGESHA, an individual ("Guarantor").

1.12 Addenda and Exhibits. Attached hereto is an Addendum or Addenda consisting of Paragraphs -=1 _

and Exhibits A through B , all of which constitute a part of this Lease.

2. Premises.

2.1 Letting. Lessor hereby leases to Lessee, and Lessee hereby leases from Lessor, the Premises, for the term, at the rental, and
upon all of the terms, covenants and conditions set forth in this Lease. Unless otherwise provided herein, any statement of size set forth in this Lease,

or that may have been used in calculating Rent, is an approximation which the Parties agree is reasonable and any payments based thereon are not

subject to revision whether or not the actual size is more or less.

2.2 Condition. Lessor shall deliver that portion of the Premises contained within the Building ('Unit") to Lessee broom clean and free

of debris on the Commencement Date or the Early Possession Date, whichever first occurs ("Start Date"), and, so long as the required service
contracts described in Paragraph 7.1(b) below are obtained by Lessee and in effect within thirty days following the Start Date, warrants that the existing

electrical, plumbing, fire sprinkler, lighting, heating, ventilating and air conditioning systems ("HVAC"), loading doors, if any, and all other such elements
in the Unit, other than those constructed by Lessee, shall be in good operating condition on said date and that the structural elements of the roof,

bearing walls and foundation of the Unit shall be free of material defects. If a non-compliance with such warranty exists as of the Start Date, or if one of

such systems or elements should malfunction or fail within the appropriate warranty period, Lessor shall, as Lessor's sole obligation with respect to

such matter, except as otherwise provided in this Lease, promptly after receipt of written notice from Lessee setting forth with specificity the nature and

extent of such non-compliance, malfunction or failure, rectify same at Lessor's expense. The warranty periods shall be as follows: (i) 6 months as to the

HVAC systems, and (ii) 30 days as to the remaining systems and other elements of the Unit. If Lessee does not give Lessor the required notice within

the appropriate warranty period, correction of any such non-compliance, malfunction or failure shall be the obligation of Lessee at Lessee's sole cost

and expense (except for the repairs to the fire sprinkler systems, roof, foundations, and/or bearing walls - see Paragraph 7).

2.3 Compliance. Lessor warrants that the improvements on the Premises and the Common Areas comply with the building codes that
were in effect at the time that each such improvement, or portion thereof, was constructed, and also with all applicable laws, covenants or restrictions of

record, regulations, and ordinances in effect on the Start Date ("Applicable Requirements"). Said warranty does not apply to the use to which Lessee

will put the Premises or to any Alterations or Utility Installations (as defined in Paragraph 7.3(a)) made or to be made by Lessee. NOTE: Lessee is

responsible for determining whether or not the Applicable Requirements, and especially the zoning, are appropriate for Lessee's intended

use, and acknowledges that past uses of the Premises may no longer be allowed. If the Premises do not comply with said warranty, Lessor shall,
except as otherwise provided, promptly after receipt of written notice from Lessee setting forth with specificity the nature and extent of such

non-compliance, rectify the same at Lessor's expense. If Lessee does not give Lessor written notice of a non-compliance with this warranty within 6

months following the Start Date, correction of that non-compliance shall be the obligation of Lessee at Lessee's sole cost and expense. If the

Applicable Requirements are hereafter changed so as to require during the term of this Lease the construction of an addition to or an alteration of the

Unit, Premises and/or Building, the remediation of any Hazardous Substance, or the reinforcement or other physical modification of the Unit, Premises

and/or Building ("Capital Expenditure"), Lessor and Lessee shall allocate the cost of such work as follows:
(a) Subject to Paragraph 2.3(c) below, if such Capital Expenditures are required as a result of the specific and unique use of

the Premises by Lessee as compared with uses by tenants in general, Lessee shall be fully responsible for the cost thereof, provided, however that if

such Capital Expenditure is required during the last 2 years of this Lease and the cost thereof exceeds 6 months' Base Rent, Lessee may instead

terminate this Lease unless Lessor notifies Lessee, in writing, within 10 days after receipt of Lessee's termination notice that Lessor has elected to pay

the difference between the actual cost thereof and the amount equai to 6 months' Base Rent. If Lessee elects termination, Lessee shall immediately

cease the use of the Premises which requires such Capital Expenditure and deliver to Lessor written notice specifying a termination date at least 90

days thereafter. Such termination date shall, however, in no event be earlier than the last day that Lessee could legally utilize the Premises without

commencing such Capital Expenditure.

(b) If such Capital Expenditure is not the result of the specific and unique use of the Premises by Lessee (such as,

governmentally mandated seismic modifications), then Lessor and Lessee shall allocate the obligation to pay for the portion of such costs reasonably

attributable to the Premises pursuant to the formula set out in Paragraph 7.1(d); provided, however, that if such Capital Expenditure is required during

the last 2 years of this Lease or if Lessor reasonably determines that it is not economically feasible to pay its share thereof, Lessor shall have the option
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to terminate this Lease upon 90 days prior an notice to Lessee unless Lessee notifies Lessd Nriting, within 10 days after receipt of Lessor's

termination notice that Lessee will pay for such Capital Expenditure. If Lessor does not elect to terminate, and fails to tender its share of any such

Capital Expenditure, Lessee may advance such funds and deduct same, with Interest, from Rent until Lessor's share of such costs have been fully

paid. If Lessee is unable to finance Lessor's share, or if the balance of the Rent due and payable for the remainder of this Lease is not sufficient to fully

reimburse Lessee on an offset basis, Lessee shall have the right to terminate this Lease upon 30 days written notice to Lessor.

(c) Notwithstanding the above, the provisions concerning Capital Expenditures are intended to apply only to non-voluntary,

unexpected, and new Applicable Requirements. If the Capital Expenditures are instead triggered by Lessee as a result of an actual or proposed

change in use, change in intensity of use, or modification to the Premises then, and in that event, Lessee shall be fully responsible for the cost thereof,

and Lessee shall not have any right to terminate this Lease.

2.4 Acknowledgements. Lessee acknowledges that: (a) it has been advised by Lessor andlor Brokers to satisfy itself with respect to

the condition of the Premises (including but not limited to the electrical, HVAC and fire sprinkler systems, security, environmental aspects, and

compliance with Applicable Requirements and the Americans with Disabilities Act), and their suitability for Lessee's intended use, (b) Lessee has made

such investigation as it deems necessary with reference to such matters and assumes all responsibility therefor as the same relate to its occupancy of

the Premises, and (c) neither Lessor, Lessor's agents, nor Brokers have made any oral or written representations or warranties with respect to said

matters other than as set forth in this Lease. In addition, Lessor acknowledges that: (i) Brokers have made no representations, promises or warranties

concerning Lessee's ability to honor the Lease or suitability to occupy the Premises, and (ii) it is Lessor's sole responsibility to investigate the financial

capability andlor SUitability of all proposed tenants.

2.5 Lessee as Prior OwnerlOccupant. The warranties made by Lessor in Paragraph 2 shall be of no force or effect if immediately
prior to the Start Date Lessee was the owner or occupant of the Premises. In such event, Lessee shall be responsible for any necessary corrective

work.

2.6 Vehicle Parking. Lessee shall be entitled to use the number of Unreserved Parking Spaces and Reserved Parking Spaces
specified in Paragraph 1.2(b) on those portions of the Common Areas designated from time to time by Lessor for parking. Lessee shall not use more

parking spaces than said number. Said parking spaces shall be used for parking by vehicles no larger than full-size passenger automobiles or pick-up

trucks, herein called "Permitted Size Vehicles." Lessor may regulate the loading and unloading of vehicles by adopting Rules and Regulations as
provided in Paragraph 2.9. No vehicles other than Permitted Size Vehicles may be parked in the Common Area without the prior written permission of

Lessor.

(a) Lessee shall not permit or allow any vehicles that belong to or are controlled by Lessee or Lessee's employees,

suppliers, shippers, customers, contractors or invitees to be loaded, unloaded, or parked in areas other than those designated by Lessor for such

activities.

(b) Lessee shall not service or store any vehicles in the Common Areas.

(c) If Lessee permits or allows any of the prohibited activities described in this Paragraph 2.6, then Lessor shall have the

right, without notice, in addition to such other rights and remedies that it may have, to remove or tow away the vehicle involved and charge the cost to

Lessee, which cost shall be immediately payable upon demand by Lessor.

2.7 Common Areas - Definition. The term "Common Areas" is defined as all areas and facilities outside the Premises and within the
exterior boundary line of the Project and interior utility raceways and installations within the Unit that are provided and designated by the Lessor from

time to time for the general non-exclusive use of Lessor, Lessee and other tenants of the Project and their respective employees, suppliers, shippers,

customers, contractors and invitees, including parking areas, loading and unloading areas, trash areas, roadways, walkways, driveways and

landscaped areas.

2.8 Common Areas - Lessee's Rights. Lessor grants to Lessee, for the benefit of Lessee and its employees, suppliers, shippers,
contractors, customers and invitees, during the term of this Lease, the non-exclusive right to use, in common with others entitled to such use, the

Common Areas as they exist from time to time, subject to any rights, powers, and privileges reserved by Lessor under the terms hereof or under the

terms of any rules and regulations or restrictions governing the use of the Project. Under no circumstances shall the right herein granted to use the

Common Areas be deemed to include the right to store any property, temporarily or permanently, in the Common Areas. Any such storage shall be

permitted only by the prior written consent of Lessor or Lessor's designated agent, which consent may be revoked at any time. In the event that any

unauthorized storage shall occur then Lessor shall have the right, without notice, in addition to such other rights and remedies that it may have, to

remove the property and charge the cost to Lessee, which cost shall be immediately payable upon demand by Lessor.

2.9 Common Areas - Rules and Regulations. Lessor or such other person(s) as Lessor may appoint shall have the exclusive control
and management of the Common Areas and shall have the right, from time to time, to establish, modify, amend and enforce reasonable rules and

regulations ("Rules and Regulations") for the management, safety, care, and cleanliness of the grounds, the parking and unloading of vehicles and
the preservation of good order, as well as for the convenience of other occupants or tenants of the Building and the Project and their invitees. Lessee

agrees to abide by and conform to all such Rules and Regulations, and to cause its employees, suppliers, shippers, customers, contractors and invitees

to so abide and conform. Lessor shall not be responsible to Lessee for the non-compliance with said Rules and Regulations by other tenants of the

Project.

2.10 Common Areas » Changes. Lessor shall have the right, in Lessor's sole discretion, from time to time:
(a) To make changes to the Common Areas, including, without limitation, changes in the location, size, shape and number of
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driveways, entrances, parking spaces, parkl

utility raceways;

:eas, loading and unloading areas, ingress, egress; ction of traffic, landscaped areas, walkways and

To designate other land outside the boundaries of the Project to be a part of the Common Areas;

To add additional buildings and improvements to the Common Areas;

To use the Common Areas while engaged in making additional improvements, repairs or alterations to the Project, or any

(b) To close temporarily any of the Common Areas for maintenance purposes so long as reasonable access to the Premises

remains available;

(c)

(d)

(e)

portion thereof; and

(f) To do and perform such other acts and make such other changes in, to or with respect to the Common Areas and Project

as Lessor may, in the exercise of sound business judgment, deem to be appropriate.

3. Term.

3.1 Term. The Commencement Date, Expiration Date and Original Term of this Lease are as specified in Paragraph 1.3.

3.2 Early Possession. If Lessee totally or partially occupies the Premises prior to the Commencement Date, the obligation to pay

Base Rent shall be abated for the period of such early possession. All other terms of this Lease (including but not limited to the obligations to pay

Lessee's Share of Common Area Operating Expenses, Real Property Taxes and insurance premiums and to maintain the Premises) shall, however, be

in effect during such period. Any such early possession shall not affect the Expiration Date.

3.3 Delay In Possession. Lessor agrees to use its best commercially reasonable efforts to deliver possession of the Premises to

Lessee by the Commencement Date. If, despite said efforts, Lessor is unable to deliver possession as agreed, Lessor shall not be subject to any

liability therefor, nor shall such failure affect the validity of this Lease. Lessee shall not, however, be obligated to pay Rent or perform its other

obligations until it receives possession of the Premises. If possession is not delivered within 60 days after the Commencement Date, Lessee may, at

its option, by notice in writing within 10 days after the end of such 60 day period, cancel this Lease, in which event the Parties shall be discharged from

all obligations hereunder. If such written notice is not received by Lessor within said 10 day period, Lessee's right to cancel shall terminate. Except as

otherwise provided, if possession is not tendered to Lessee by the Start Date and Lessee does not terminate this Lease, as aforesaid, any period of

rent abatement that Lessee would otherwise have enjoyed shall run from the date of delivery of possession and continue for a period equal to what

Lessee would otherwise have enjoyed under the terms hereof, but minus any days of delay caused by the acts or omissions of Lessee. If possession

of the Premises is not delivered within 4 months after the Commencement Date, this Lease shall terminate unless other agreements are reached

between Lessor and Lessee, in writing.

3.4 Lessee Compliance. Lessor shall not be required to tender possession of the Premises to Lessee until Lessee complies with its

obligation to provide evidence of insurance (Paragraph 8.5). Pending delivery of such evidence, Lessee shall be required to perform all of its

obligations under this Lease from and after the Start Date, including the payment of Rent, notwithstanding Lessor's election to withhold possession

pending receipt of such evidence of insurance. Further, if Lessee is required to perform any other conditions prior to or concurrent with the Start Date,

the Start Date shall occur but Lessor may elect to withhold possession until such conditions are satisfied.

4. Rent.

4.1 Rent Defined. All monetary obligations of Lessee to Lessor under the terms of this Lease (except for the Security Deposit) are

deemed to be rent ("Rent").

4.2 Common Area Operating Expenses. Lessee shall pay to Lessor during the term hereof, in addition to the Base Rent, Lessee's

Share (as specified in Paragraph 1.6) of all Common Area Operating Expenses, as hereinafter defined, during each calendar year of the term of this

Lease, in accordance with the following provisions:

(a) "Common Area Operating Expenses" are defined, for purposes of this Lease, as all costs incurred by Lessor relating

to the ownership and operation of the Project, including, but not limited to, the following:

(i) The operation, repair and maintenance, in neat, clean, good order and condition of the following:

(aa) The Common Areas and Common Area improvements, including parking areas, loading and

unloading areas, trash areas, roadways, parkways, walkways, driveways, landscaped areas, bumpers,

irrigation systems, Common Area lighting facilities, fences and gates, elevators, roofs, and roof drainage

systems.

(bb) Exterior signs and any tenant directories.

(cc) Any fire detection and/or sprinkler systems.

(ii) The cost of water, gas, electricity and telephone to service the Common Areas and any utilities not separately

metered.

(iii) Trash disposal, pest control services, property management, security services, and the costs of any

environmental inspections.

(iv) Reserves set aside for maintenance and repair of Common Areas.

(v) Real Property Taxes (as defined in Paragraph 10).

(vi) The cost of the premiums for the insurance maintained by Lessor pursuant to Paragraph 8.

(vii) Any deductible portion of an insured loss concerning the BUilding or the Common Areas.

PAGE 4 OF 20

INITIALS

©1999 - AIR COMMERCIAL REAL ESTATE ASSOCIATION

iJ;." //YllZ!?bl INITIALS

FORM MTN-2-2/99E

AI000114



!

(viii) Th, t of any Capital Expenditure to the Building or the f ;t not covered under the provisions of

Paragraph 2.3 provided; however, that Lessor shall allocate the cost of any such Capital Expenditure over a 12

year period and Lessee shall not be required to pay more than Lessee's Share of 1/144th of the cost of such

Capital Expenditure in any given month.

(ix) Any other services to be provided by Lessor that are stated elsewhere in this Lease to be a Common Area

Operating Expense.

(b) Any Common Area Operating Expenses and Real Property Taxes that are specifically attributable to the Unit, the

Building or to any other building in the Project or to the operation, repair and maintenance thereof, shall be allocated entirely to such Unit, Building, or

other building. However, any Common Area Operating Expenses and Real Property Taxes that are not specifically attributable to the Building or to any

other building or to the operation, repair and maintenance thereof, shall be equitably allocated by Lessor to all buildings in the Project.

(c) The inclusion of the improvements, facilities and services set forth in Subparagraph 4.2(a) shall not be deemed to impose

an obligation upon Lessor to either have said improvements or facilities or to provide those services unless the Project already has the same, Lessor

already provides the services, or Lessor has agreed elsewhere in this Lease to provide the same or some of them.

(d) Lessee's Share of Common Area Operating Expenses shall be payable by Lessee within 10 days after a reasonably

detailed statement of actual expenses is presented to Lessee. At Lessor's option, however, an amount may be estimated by Lessor from time to time

of Lessee's Share of annual Common Area Operating Expenses and the same shall be payable monthly or quarterly, as Lessor shall designate, during

each 12 month period of the Lease term, on the same day as the Base Rent is due hereunder. Lessor shall deliver to Lessee within 60 days after the

expiration of each calendar year a reasonably detailed statement showing Lessee's Share of the actual Common Area Operating Expenses incurred

during the preceding year. If Lessee's payments under this Paragraph 4.2(d) during the preceding year exceed Lessee's Share as indicated on such

statement, Lessor shall credit the amount of such over-payment against Lessee's Share of Common Area Operating Expenses next becoming due. If

Lessee's payments under this Paragraph 4.2(d) during the preceding year were less than Lessee's Share as indicated on such statement, Lessee shall

pay to Lessor the amount of the deficiency within 10 days after delivery by Lessor to Lessee of the statement.

4.3 Payment. Lessee shall cause payment of Rent to be received by Lessor in lawful money of the United States, without offset or

deduction (except as specifically permitted in this Lease), on or before the day on which it is due. Rent for any period during the term hereof which is

for less than one full calendar month shall be prorated based upon the actual number of days of said month. Payment of Rent shall be made to Lessor

at its address stated herein or to such other persons or place as Lessor may from time to time designate in writing. Acceptance of a payment which is

less than the amount then due shall not be a waiver of Lessor's rights to the balance of such Rent, regardless of Lessor's endorsement of any check so

stating. In the event that any check, draft, or other instrument of payment given by Lessee to Lessor is dishonored for any reason, Lessee agrees to

pay to Lessor the sum of $25 in addition to any late charges which may be due.

5. Security Deposit. Lessee shall deposit with Lessor upon execution hereof the Security Deposit as security for Lessee's faithful performance

of its obligations under this Lease. If Lessee fails to pay Rent, or otherwise Defaults under this Lease, Lessor may use, apply or retain all or any portion

of said Security Deposit for the payment of any amount due Lessor or to reimburse or compensate Lessor for any liability, expense, loss or damage

which Lessor may suffer or incur by reason thereof. If Lessor uses or applies all or any portion of the Security Deposit, Lessee shall within 10 days

after written request therefor deposit monies with Lessor sufficient to restore said Security Deposit to the full amount required by this Lease. If the Base

Rent increases during the term of this Lease, Lessee shall, upon written request from Lessor, deposit additional monies with Lessor so that the total

amount of the Security Deposit shall at all times bear the same proportion to the increased Base Rent as the initial Security Deposit bore to the initial

Base Rent. Should the Agreed Use be amended to accommodate a material change in the business of Lessee or to accommodate a sublessee or

assignee, Lessor shall have the right to increase the Security Deposit to the extent necessary, in Lessor's reasonable judgment, to account for any

increased wear and tear that the Premises may suffer as a result thereof. If a change in control of Lessee occurs during this Lease and following such

change the financial condition of Lessee is, in Lessor's reasonable [udqment, significantly reduced, Lessee shall deposit such additional monies with

Lessor as shall be sufficient to cause the Security Deposit to be at a commercially reasonable level based on such change in financial condition.

Lessor shall not be required to keep the Security Deposit separate from its general accounts. Within 14 days after the expiration or termination of this

Lease, if Lessor elects to apply the Security Deposit only to unpaid Rent, and otherwise within 30 days after the Premises have been vacated pursuant

to Paragraph 7.4(c) below, Lessor shall return that portion of the Security Deposit not used or applied by Lessor. No part of the Security Deposit shall

be considered to be held in trust, to bear interest or to be prepayment for any monies to be paid by Lessee under this Lease.

6. Use.

6.1 Use. Lessee shall use and occupy the Premises only for the Agreed Use, or any other legal use which is reasonably comparable

thereto, and for no other purpose. Lessee shall not use or permit the use of the Premises in a manner that is unlawful, creates damage, waste or a

nuisance, or that disturbs occupants of or causes damage to neighboring premises or properties. Lessor shall not unreasonably withhold or delay its

consent to any written request for a modification of the Agreed Use, so long as the same will not impair the structural integrity of the improvements on

the Premises or the mechanical or electrical systems therein, and/or is not significantly more burdensome to the Premises. If Lessor elects to withhold

consent, Lessor shall within 7 days after such request give written notification of same, which notice shall include an explanation of Lessor's objections

to the change in the Agreed Use.

6.2 Hazardous Substances.

(a) Reportable Uses Require Consent. The term "Hazardous Substance" as used in this Lease shall mean any product,
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substance, or waste whose presence, usc, .anufacture, disposal, transportation, or release, en, by itself or in combination with other materials

expected to be on the Premises, is either: (i) potentially injurious to the public health, safety or welfare, the environment or the Premises, (ii) regulated

or monitored by any governmental authority, or (iii) a basis for potential liability of Lessor to any governmental agency or third party under any applicable

statute or common law theory. Hazardous Substances shall include, but not be limited to, hydrocarbons, petroleum, gasoline, and/or crude oil or any

products, by-products or fractions thereof. Lessee shall not engage in any activity in or on the Premises which constitutes a Reportable Use of

Hazardous Substances without the express prior written consent of Lessor and timely compliance (at Lessee's expense) with all Applicable

Requirements. "Reportable Use" shall mean (i) the installation or use of any above or below ground storage tank, (ii) the generation, possession,
storage, use, transportation, or disposal of a Hazardous Substance that requires a permit from, or with respect to which a report, notice, registration or

business plan is required to be filed with, any governmental authority, and/or (iii) the presence at the Premises of a Hazardous Substance with respect

to which any Applicable Requirements requires that a notice be given to persons entering or occupying the Premises or neighboring properties,

Notwithstanding the foregoing, Lessee may use any ordinary and customary materials reasonably required to be used in the normal course of the

Agreed Use, so long as such use is in compliance with all Applicable Requirements, is not a Reportable Use, and does not expose the Premises or

neighboring property to any meaningful risk of contamination or damage or expose Lessor to any liability therefor. In addition, Lessor may condition its

consent to any Reportable Use upon receiving such additional assurances as Lessor reasonably deems necessary to protect itself, the public, the

Premises and/or the environment against damage, contamination, injury and/or liability, including, but not limited to, the installation (and removal on or

before Lease expiration or termination) of protective modifications (such as concrete encasements) and/or increasing the Security Deposit.

(b) Duty to Inform Lessor. If Lessee knows, or has reasonable cause to believe, that a Hazardous Substance has come to

be located in, on, under or about the Premises, other than as previously consented to by Lessor, Lessee shall immediately give written notice of such

fact to Lessor, and provide Lessor with a copy of any report, notice, claim or other documentation which it has concerning the presence of such

Hazardous Substance.

(c) Lessee Remediation. Lessee shall not cause or permit any Hazardous Substance to be spilled or released in, on,
under, or about the Premises (including through the plumbing or sanitary sewer system) and shall promptly, at Lessee's expense, take all investigatory

and/or remedial action reasonably recommended, whether or not formally ordered or required, for the cleanup of any contamination of, and for the

maintenance, security and/or monitoring of the Premises or neighboring properties, that was caused or materially contributed to by Lessee, or

pertaining to or involving any Hazardous Substance brought onto the Premises during the term of this Lease, by or for Lessee, or any third party.

(d) Lessee Indemnification. Lessee shall indemnify, defend and hold Lessor, its agents, employees, lenders and ground
lessor, if any, harmless from and against any and all loss of rents and/or damages, liabilities, judgments, claims, expenses, penalties, and attorneys'

and consultants' fees arising out of or involving any Hazardous Substance brought onto the Premises by or for Lessee, or any third party (provided,

however, that Lessee shall have no liability under this Lease with respect to underground migration of any Hazardous Substance under the Premises

from areas outside of the Project). Lessee's obligations shall include, but not be limited to, the effects of any contamination or injury to person, property

or the environment created or suffered by Lessee, and the cost of investigation, removal, remediation, restoration and/or abatement, and shall survive

the expiration or termination of this Lease. No termination, cancellation or release agreement entered into by Lessor and Lessee shall release Lessee

from its obligations under this Lease with respect to Hazardous Substances, unless specifically so agreed by Lessor in writing at the time of such

agreement.

(e) Lessor Indemnification. Lessor and its successors and assigns shall indemnify, defend, reimburse and hold Lessee, its
employees and lenders, harmless from and against any and all environmental damages, including the cost of remediation, which existed as a result of

Hazardous Substances on the Premises prior to the Start Date or which are caused by the gross negligence or willful misconduct of Lessor, its agents

or employees. Lessor's obligations, as and when required by the Applicable Requirements, shall include, but not be limited to, the cost of investigation,

removal, remediation, restoration and/or abatement, and shall survive the expiration or termination of this Lease.

(f) Investigations and Remediations. Lessor shall retain the responsibility and pay for any investigations or remediation

measures required by governmental entities having jurisdiction with respect to the existence of Hazardous Substances on the Premises prior to the

Start Date, unless such remediation measure is required as a result of Lessee's use (including "Alterations", as defined in paragraph 7.3(a) below) of

the Premises, in which event Lessee shall be responsible for such payment. Lessee shall cooperate fully in any such activities at the request of Lessor,

including allowing Lessor and Lessor's agents to have reasonable access to the Premises at reasonable times in order to carry out Lessor's

investigative and remedial responsibilities.

(g) Lessor Termination Option. If a Hazardous Substance Condition (see Paragraph 9.1(e)) occurs during the term of this Lease,

unless Lessee is legally responsible therefor (in which case Lessee shall make the investigation and remediation thereof required by the Applicable

Requirements and this Lease shall continue in full force and effect, but subject to Lessor's rights under Paragraph 5.2(d) and Paragraph 13), Lessor

may, at Lessor's option, either (i) investigate and remediate such Hazardous Substance Condition, if required, as soon as reasonably possible at

Lessor's expense, in which event this Lease shall continue in full force and effect, or (ii) if the estimated cost to remediate such condition exceeds 12

times the then monthly Base Rent or $100,000, whichever is greater, give written notice to Lessee, within 30 days after receipt by Lessor of knowledge

of the occurrence of such Hazardous Substance Condition, of Lessor's desire to terminate this Lease as of the date 50 days following the date of such

notice. In the event Lessor elects to give a termination notice, Lessee may, within 10 days thereafter, give written notice to Lessor of Lessee's

commitment to pay the amount by which the cost of the remediation of such Hazardous Substance Condition exceeds an amount equal to 12 times the

then monthly Base Rent or $100,000, whichever is greater. Lessee shall provide Lessor with said funds or satisfactory assurance thereof within 30
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I
days following such commitment. In such c, this Lease shall continue in full force and effect, cessor shall proceed to make such remediation

as soon as reasonably possible after the required funds are available. If Lessee does not give such notice and provide the required funds or assurance

thereof within the time provided, this Lease shall terminate as of the date specified in Lessor's notice of termination.

6.3 Lessee's Compliance with Applicable Requirements. Except as otherwise provided in this Lease, Lessee shall, at Lessee's

sole expense, fully, diligently and in a timely manner, materially comply with all Applicable Requirements, the requirements of any applicable fire

insurance underwriter or rating bureau, and the recommendations of Lessor's engineers and/or consultants which relate in any manner to the Premises,

without regard to whether said requirements are now in effect or become effective after the Start Date. Lessee shall, within 10 days after receipt of

Lessor's written request, provide Lessor with copies of all permits and other documents, and other information evidencing Lessee's compliance with any

Applicable Requirements specified by Lessor, and shall immediately upon receipt, notify Lessor in writing (with copies of any documents involved) of

any threatened or actual claim, notice, citation, warning, complaint or report pertaining to or involving the failure of Lessee or the Premises to comply

with any Applicable Requirements.

6.4 Inspection; Compliance. Lessor and Lessor's "Lender" (as defined in Paragraph 30) and consultants shall have the right to

enter into Premises at any time, in the case of an emergency, and otherwise at reasonable times, for the purpose of inspecting the condition of the

Premises and for verifying compliance by Lessee with this Lease. The cost of any such inspections shall be paid by Lessor, unless a violation of

Applicable Requirements, or a contamination is found to exist or be imminent, or the inspection is requested or ordered by a governmental authority. In

such case, Lessee shall upon request reimburse Lessor for the cost of such inspection, so long as such inspection is reasonably related to the violation

or contamination.

7. Maintenance; Repairs, Utility Installations; Trade Fixtures and Alterations.

7.1 Lessee's Obligations.

(a) In General. Subject to the provisions of Paragraph 2.2 (Condition), 2.3 (Compliance), 6.3 (Lessee's Compliance with

Applicable Requirements), 7.2 (Lessor's Obligations), 9 (Damage or Destruction), and 14 (Condemnation), Lessee shall, at Lessee's sole expense,

keep the Premises, Utility Installations (intended for Lessee's exclusive use, no matter where located), and Alterations in good order, condition and

repair (whether or not the portion of the Premises requiring repairs, or the means of repairing the same, are reasonably or readily accessible to Lessee,

and whether or not the need for such repairs occurs as a result of Lessee's use, any prior use, the elements or the age of such portion of the Premises),

including, but not limited to, all equipment or facilities, such as plumbing, HVAC equipment, electrical, lighting facilities, boilers, pressure vessels,

fixtures, interior walls, interior surfaces of exterior walls, ceilings, floors, windows, doors, plate glass, and skylights but excluding any items which are

the responsibility of Lessor pursuant to Paragraph 7.2. Lessee, in keeping the Premises in good order, condition and repair, shall exercise and perform

good maintenance practices, specifically including the procurement and maintenance of the service contracts required by Paragraph 7.1(b) below.

Lessee's obligations shall include restorations, replacements or renewals when necessary to keep the Premises and all improvements thereon or a part

thereof in good order, condition and state of repair.

(b) Service Contracts. Lessee shall, at Lessee's sole expense, procure and maintain contracts, with copies to Lessor, in

customary form and substance for, and with contractors specializing and experienced in the maintenance of the following equipment and

improvements, if any, if and when installed on the Premises: (i) HVAC equipment, (ii) boiler and pressure vessels, (iii) clarifiers, and (iv) any other

equipment, if reasonably required by Lessor. However, Lessor reserves the right, upon notice to Lessee, to procure and maintain any or all of such

service contracts, and if Lessor so elects, Lessee shall reimburse Lessor, upon demand, for the cost thereof.

(c) Failure to Perform. If Lessee fails to perform Lessee's obligations under this Paragraph 7.1, Lessor may enter upon

the Premises after 10 days' prior written notice to Lessee (except in the case of an emergency, in which case no notice shall be required), perform such

obligations on Lessee's behalf, and put the Premises in good order, condition and repair, and Lessee shall promptly reimburse Lessor for the cost

thereof.

(d) Replacement. Subject to Lessee's indemnification of Lessor as set forth in Paragraph 8.7 below, and without relieving

Lessee of liability resulting from Lessee's failure to exercise and perform good maintenance practices, if an item described in Paragraph 7.1(b) cannot

be repaired other than at a cost which is in excess of 50% of the cost of replacing such item, then such item shall be replaced by Lessor, and the cost

thereof shall be prorated between the Parties and Lessee shall only be obligated to pay, each month during the remainder of the term of this Lease, on

the date on which Base Rent is due, an amount equal to the product of multiplying the cost of such replacement by a fraction, the numerator of which is

one, and the denominator of which is 144 (ie. 1/144th of the cost per month). Lessee shall pay interest on the unamortized balance at a rate that is

commercially reasonable in the judgment of Lessor's accountants. Lessee may, however, prepay its obligation at any time.

7.2 Lessor's Obligations. Subject to the provisions of Paragraphs 2.2 (Condition), 2.3 (Compliance), 4.2 (Common Area Operating

Expenses), 6 (Use), 7.; (Lessee's Obligations), 9 (Damage or Destruction) and 14 (Condemnation), Lessor, subject to reimbursement pursuant to

Paragraph 4.2, shall keep in good order, condition and repair the foundations, exterior walls, structural condition of interior bearing walls, exterior roof,

fire sprinkler system, Common Area fire alarm and/or smoke detection systems, fire hydrants, parking lots, walkways, parkways, driveways,

landscaping, fences, signs and utility systems serving the Common Areas and all parts thereof, as well as providing the services for which there is a

Common Area Operating Expense pursuant to Paragraph 4.2. Lessor shall not be obligated to paint the exterior or interior surfaces of exterior walls nor

shall Lessor be obligated to maintain, repair or replace windows, doors or plate glass of the Premises. Lessee expressly waives the benefit of any

statute now or hereafter in effect to the extent it is inconsistent with the terms of this Lease.

7.3 Utility Installations; Trade Fixtures; Alterations.
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(a) Definitions., term "Utility Installations" refers to all floor and :JW coverings, air lines, power panels, electrical

distribution, security and fire protection systems, communication systems, lighting fixtures, HVAC equipment, plumbing, and fencing in or on the

Premises. The term "Trade Fixtures" shall mean Lessee's machinery and equipment that can be removed without doing material damage to the

Premises. The term "Alterations" shall mean any modification of the improvements, other than Utility Installations or Trade Fixtures, whether by

addition or deletion. "Lessee Owned Alterations and/or Utility Installations" are defined as Alterations and/or Utility Installations made by Lessee

that are not yet owned by Lessor pursuant to Paragraph 7.4(a).

(b) Consent. Lessee shall not make any Alterations or Utility Installations to the Premises without Lessor's prior written

consent. Lessee may, however, make non-structural Utility Installations to the interior of the Premises (excluding the roof) without such consent but

upon notice to Lessor, as long as they are not visible from the outside, do not involve puncturing, relocating or removing the roof or any existing walls,

and the cumulative cost thereof during this Lease as extended does not exceed a sum equal to 3 month's Base Rent in the aggregate or a sum equal to

one month's Base Rent in anyone year. Notwithstanding the foregoing, Lessee shall not make or permit any roof penetrations and/or install anything

on the roof without the prior written approval of Lessor. Lessor may, as a precondition to granting such approval, require Lessee to utilize a contractor

chosen and/or approved by Lessor. Any Alterations or Utility Installations that Lessee shall desire to make and which require the consent of the Lessor

shall be presented to Lessor in written form with detailed plans. Consent shall be deemed conditioned upon Lessee's: (l) acquiring all applicable

governmental permits, (ii) furnishing Lessor with copies of both the permits and the plans and specifications prior to commencement of the work, and

(iii) compliance with all conditions of said permits and other Applicable Requirements in a prompt and expeditious manner. Any Alterations or Utility

Installations shall be performed in a workmanlike manner with good and sufficient materials. Lessee shall promptly upon completion furnish Lessor with

as-built plans and specifications. For work which costs an amount in excess of one month's Base Rent, Lessor may condition its consent upon Lessee

providing a lien and completion bond in an amount equal to 150% of the estimated cost of such Alteration or Utility Installation and/or upon Lessee's

posting an additional Security Deposit with Lessor.

(c) Indemnification. Lessee shall pay, when due, all claims for labor or materials furnished or alleged to have been

furnished to or for Lessee at or for use on the Premises, which claims are or may be secured by any mechanic's or materialman's lien against the

Premises or any interest therein. Lessee shall give Lessor not less than 10 days notice prior to the commencement of any work in, on or about the

Premises, and Lessor shall have the right to post notices of non-responsibility. If Lessee shall contest the validity of any such lien, claim or demand,

then Lessee shall, at its sole expense defend and protect itself, Lessor and the Premises against the same and shall pay and satisfy any such adverse

judgment that may be rendered thereon before the enforcement thereof. If Lessor shall require, Lessee shall furnish a surety bond in an amount equal

to 150% of the amount of such contested lien, claim or demand, indemnifying Lessor against liability for the same. If Lessor elects to participate in any

such action, Lessee shall pay Lessor's attorneys' fees and costs.

7.4 Ownership; Removal; Surrender; and Restoration.

(a) Ownership. Subject to Lessor's right to require removal or elect ownership as hereinafter provided, all Alterations and

Utility Installations made by Lessee shall be the property of Lessee, but considered a part of the Premises. Lessor may, at any time, elect in writing to

be the owner of all or any specified part of the Lessee Owned Alterations and Utility Installations. Unless otherwise instructed per paragraph 7.4(b)

hereof, all Lessee Owned Alterations and Utility Installations shall, at the expiration or termination of this Lease, become the property of Lessor and be

surrendered by Lessee with the Premises.

(b) Removal. By delivery to Lessee of written notice from Lessor not earlier than 90 and not later than 30 days prior to the

end of the term of this Lease, Lessor may require that any or all Lessee Owned Alterations or Utility Installations be removed by the expiration or

termination of this Lease. Lessor may require the removal at any time of all or any part of any Lessee Owned Alterations or Utility Installations made

without the required consent.

(c) Surrender; Restoration. Lessee shall surrender the Premises by the Expiration Date or any earlier termination date,

with all of the improvements, parts and surfaces thereof broom clean and free of debris, and in good operating order, condition and state of repair,

ordinary wear and tear excepted. "Ordinary wear and tear" shall not include any damage or deterioration that would have been prevented by good

maintenance practice. Notwithstanding the foregoing, if this Lease is for 12 months or less, then Lessee shall surrender the Premises in the same

condition as delivered to Lessee on the Start Date with NO allowance for ordinary wear and tear. Lessee shall repair any damage occasioned by the

installation, maintenance or removal of Trade Fixtures, Lessee owned Alterations and/or Utility Installations, furnishings, and equipment as well as the

removal of any storage tank installed by or for Lessee. Lessee shall also completely remove from the Premises any and all Hazardous Substances

brought onto the Premises by or for Lessee, or any third party (except Hazardous Substances which were deposited via underground migration from

areas outside of the Project) even if such removal would require Lessee to perform or pay for work that exceeds statutory requirements. Trade Fixtures

shall remain the property of Lessee and shall be removed by Lessee. The failure by Lessee to timely vacate the Premises pursuant to this Paragraph

7.4(c) without the express written consent of Lessor shall constitute a holdover under the provisions of Paragraph 26 below.

8. Insurance; Indemnity.

8.1 Payment of Premiums. The cost of the premiums for the insurance policies required to be carried by Lessor, pursuant to

Paragraphs 8.2(b), 8.3(a) and 8.3(b), shall be a Common Area Operating Expense. Premiums for policy periods commencing prior to, or extending

beyond, the term of this Lease shall be prorated to coincide with the corresponding Start Date or Expiration Date.

8.2 Liability Insurance.

(a) Carried by Lessee. Lessee shall obtain and keep in force a Commercial General Liability policy of insurance protecting

PAGE 8 OF 20

INITIALS

©1999· AIR COMMERCIAL REAL ESTATE ASSOCIATION

rPI fj~ INITIALS

FORM MTN-2-2/99E
AI000118



Lessee and Lessor as an additional insurl dainst claims for bodily injury, personal injury and .erty damage based upon or arising out of the

ownership, use, occupancy or maintenance of the Premises and all areas appurtenant thereto. Such insurance shall be on an occurrence basis

providing single limit coverage in an amount not less than $1,000,000 per occurrence with an annual aggregate of not less than $2,000,000, an

"Additional Insured-Managers or Lessors of Premises Endorsement" and contain the "Amendment of the Pollution Exclusion Endorsement" for damage

caused by heat, smoke or fumes from a hostile fire. The policy shall not contain any intra-insured exclusions as between insured persons or

organizations, but shall include coverage for liability assumed under this Lease as an "insured contract" for the performance of Lessee's indemnity

obligations under this Lease. The limits of said insurance shall not, however, limit the liability of Lessee nor relieve Lessee of any obligation hereunder.

All insurance carried by Lessee shall be primary to and not contributory with any similar insurance carried by Lessor, whose insurance shall be

considered excess insurance only.

(b) Carried by Lessor. Lessor shall maintain liability insurance as described in Paragraph 8.2(a), in addition to, and not in

lieu of, the insurance required to be maintained by Lessee. Lessee shall not be named as an additional insured therein.

8.3 Property Insurance - Building, Improvements and Rental Value.

(a) Building and Improvements. Lessor shall obtain and keep in force a policy or policies of insurance in the name of

Lessor, with loss payable to Lessor, any ground-lessor, and to any Lender insuring loss or damage to the Premises. The amount of such insurance

shall be equal to the full replacement cost of the Premises, as the same shall exist from time to time, or the amount required by any Lender, but in no

event more than the commercially reasonable and available insurable value thereof. Lessee Owned Alterations and Utility Installations, Trade Fixtures,

and Lessee's personal property shall be insured by Lessee under Paragraph 8.4. If the coverage is available and commercially appropriate, such policy

or policies shall insure against all risks of direct physical loss or damage (except the perils of flood and/or earthquake unless required by a Lender),

including coverage for debris removal and the enforcement of any Applicable Requirements requiring the upgrading, demolition, reconstruction or

replacement of any portion of the Premises as the result of a covered loss. Said policy or policies shall also contain an agreed valuation provision in

lieu of any coinsurance clause, waiver of subrogation, and inflation guard protection causing an increase in the annual property insurance coverage

amount by a factor of not less than the adjusted U.S. Department of Labor Consumer Price Index for All Urban Consumers for the city nearest to where

the Premises are located. If such insurance coverage has a deductible clause, the deductible amount shall not exceed $1,000 per occurrence.

(b) Rental Value. Lessor shall also obtain and keep in force a policy or policies in the name of Lessor with loss payable to

Lessor and any Lender, insuring the loss of the full Rent for one year with an extended period of indemnity for an additional 180 days ("Rental Value

insurance"). Said insurance shall contain an agreed valuation provision in lieu of any coinsurance clause, and the amount of coverage shall be

adjusted annually to reflect the projected Rent otherwise payable by Lessee, for the next 12 month period.

(c) Adjacent Premises. Lessee shall pay for any increase in the premiums for the property insurance of the Building and for

the Common Areas or other buildings in the Project if said increase is caused by Lessee's acts, omissions, use or occupancy of the Premises.

(d) Lessee's Improvements. Since Lessor is the Insuring Party, Lessor shall not be required to insure Lessee Owned

Alterations and Utility Installations unless the item in question has become the property of Lessor under the terms of this Lease.

8.4 Lessee's Property; Business Interruption Insurance.

(a) Property Damage. Lessee shall obtain and maintain insurance coverage on all of Lessee's personal property, Trade

Fixtures, and Lessee Owned Alterations and Utility Installations. Such insurance shall be full replacement cost coverage with a deductible of not to

exceed $1,000 per occurrence. The proceeds from any such insurance shall be used by Lessee for the replacement of personal property, Trade

Fixtures and Lessee Owned Alterations and Utility Installations. Lessee shall provide Lessor with written evidence that such insurance is in force.

(b) Business Interruption. Lessee shall obtain and maintain loss of income and extra expense insurance in amounts as will

reimburse Lessee for direct or indirect loss of earnings attributable to all perils commonly insured against by prudent lessees in the business of Lessee

or attributable to prevention of access to the Premises as a result of such perils.

(c) No Representation of Adequate Coverage. Lessor makes no representation that the limits or forms of coverage of

insurance specified herein are adequate to cover Lessee's property, business operations or obligations under this Lease.

8.5 Insurance Policies. Insurance required herein shall be by companies duly licensed or admitted to transact business in the state

where the Premises are located, and maintaining during the policy term a "General Policyholders Rating" of at least B+, V, as set forth in the most

current issue of "Best's Insurance Guide", or such other rating as may be required by a Lender. Lessee shall not do or permit to be done anything

which invalidates the required insurance policies. Lessee shall, prior to the Start Date, deliver to Lessor certified copies of policies of such insurance or

certificates evidencing the existence and amounts of the required insurance. No such policy shall be cancelable or subject to modification except after

30 days prior written notice to Lessor. Lessee shall, at least 30 days prior to the expiration of such policies, furnish Lessor with evidence of renewals or

"insurance binders" evidencing renewai thereof, or Lessor may order such insurance and charge the cost thereof to Lessee, which amount shali be

payable by Lessee to Lessor upon demand. Such policies shall be for a term of at least one year, or the length of the remaining term of this Lease,

whichever is less. If either Party shall fail to procure and maintain the insurance required to be carried by it, the other Party may, but shall not be

required to, procure and maintain the same.

8.6 Waiver of Subrogation. Without affecting any other rights or remedies, Lessee and Lessor each hereby release and relieve the

other, and waive their entire right to recover damages against the other, for loss of or damage to its property arising out of or incident to the perils

required to be insured against herein. The effect of such releases and waivers is not limited by the amount of insurance carried or required, or by any

deductibles applicable hereto. The Parties agree to have their respective property damage insurance carriers waive any right to subrogation that such
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companies may have against Lessor or Le~ , as the case may be, so long as the insurance is nl alidated thereby.

8.7 Indemnity. Except for Lessor's gross negligence or willful misconduct, Lessee shall indemnify, protect, defend and hold harmless

the Premises, Lessor and its agents, Lessor's master or ground lessor, partners and Lenders, from and against any and all claims, loss of rents andlor

damages, liens, [udqments, penalties, attorneys' and consultants' fees, expenses andlor liabilities arising out of, involving, or in connection with, the use

andlor occupancy of the Premises by Lessee. If any action or proceeding is brought against Lessor by reason of any of the foregoing matters, Lessee

shall upon notice defend the same at Lessee's expense by counsel reasonably satisfactory to Lessor and Lessor shall cooperate with Lessee in such

defense. Lessor need not have first paid any such claim in order to be defended or indemnified.

8.8 Exemption of Lessor from Liability. Lessor shall not be liable for injury' or damage to the person or goods, wares, merchandise

or other property of Lessee, Lessee's employees, contractors, invitees, customers, or any other person in or about the Premises, whether such damage

or injury is caused by or results from fire, steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defects of pipes, fire

sprinklers, wires, appliances, plumbing, HVAC or lighting fixtures, or from any other cause, whether the said injury or damage results from conditions

arising upon the Premises or upon other portions of the Building, or from other sources or places. Lessor shall not be liable for any damages arising

from any act or neglect of any other tenant of Lessor nor from the failure of Lessor to enforce the provisions of any other lease in the Project.

Notwithstanding Lessor's negligence or breach of this Lease, Lessor shall under no circumstances be liable for injury to Lessee's business or for any

loss of income or profit therefrom.

9. Damage or Destruction.

9.1 Definitions.

(a) "Premises Partial Damage" shall mean damage or destruction to the improvements on the Premises, other than

Lessee Owned Alterations and Utility Installations, which can reasonably be repaired in 3 months or less from the date of the damage or destruction,

and the cost thereof does not exceed a sum equal to 6 month's Base Rent. Lessor shall notify Lessee in writing within 30 days from the date of the

damage or destruction as to whether or not the damage is Partial or Total.

(b) "Premises Total Destruction" shall mean damage or destruction to the improvements on the Premises, other than

Lessee Owned Alterations and Utility Installations and Trade Fixtures, which cannot reasonably be repaired in 3 months or less from the date of the

damage or destruction andlor the cost thereof exceeds a sum equal to 6 month's Base Rent. Lessor shall notify Lessee in writing within 30 days from

the date of the damage or destruction as to whether or not the damage is Partial or Total.

(c) "Insured Loss" shall mean damage or destruction to improvements on the Premises, other than Lessee Owned

Alterations and Utility Installations and Trade Fixtures, which was caused by an event required to be covered by the insurance described in Paragraph

8.3(a), irrespective of any deductible amounts or coverage limits involved.

(d) "Replacement Cost" shall mean the cost to repair or rebuild the improvements owned by Lessor at the time of the

occurrence to their condition existing immediately prior thereto, including demolition, debris removal and upgrading required by the operation of

Applicable Requirements, and without deduction for depreciation.

(e) "Hazardous Substance Condition" shall mean the occurrence or discovery of a condition involving the presence of, or

a contamination by, a Hazardous Substance as defined in Paragraph 6.2(a), in, on, or under the Premises.

9.2 Partial Damage - Insured Loss. If a Premises Partial Damage that is an Insured Loss occurs, then Lessor shall, at Lessor's

expense, repair such damage (but not Lessee's Trade Fixtures or Lessee Owned Alterations and Utility Installations) as soon as reasonably possible

and this Lease shall continue in full force and effect; provided, however, that Lessee shall, at Lessor's election, make the repair of any damage or

destruction the total cost to repair of which is $5,000 or less, and, in such event, Lessor shall make any applicable insurance proceeds available to

Lessee on a reasonable basis for that purpose. Notwithstanding the foregoing, if the required insurance was not in force or the insurance proceeds are

not sufficient to effect such repair, the Insuring Party shall promptly contribute the shortage in proceeds as and when required to complete said repairs.

In the event, however, such shortage was due to the fact that, by reason of the unique nature of the improvements, full replacement cost insurance

coverage was not commercially reasonable and available, Lessor shall have no obligation to pay for the shortage in insurance proceeds or to fully

restore the unique aspects of the Premises unless Lessee provides Lessor with the funds to cover same, or adequate assurance thereof, within 10 days

following receipt of written notice of such shortage and request therefor. If Lessor receives said funds or adequate assurance thereof within said 10 day

period, the party responsible for making the repairs shall complete them as soon as reasonably possible and this Lease shall remain in full force and

effect. If such funds or assurance are not received, Lessor may nevertheless elect by written notice to Lessee within 10 days thereafter to: (I) make

such restoration and repair as is commercially reasonable with Lessor paying any shortage in proceeds, in which case this Lease shall remain in full

force and effect, or (ii) have this Lease terminate 30 days thereafter. Lessee shall not be entitled to reimbursement of any funds contributed by Lessee

to repair any such damage or destruction. Premises Partial Damage due to flood or earthquake shall be subject to Paragraph 9.3, notwithstanding that

there may be some insurance coverage, but the net proceeds of any such insurance shall be made available for the repairs if made by either Party.

9.3 Partial Damage - Uninsured Loss. If a Premises Partial Damage that is not an Insured Loss occurs, unless caused by a

negligent or willful act of Lessee (in which event Lessee shall make the repairs at Lessee's expense), Lessor may either: (i) repair such damage as

soon as reasonably possible at Lessor's expense, in which event this Lease shall continue in full force and effect, or (ii) terminate this Lease by giving

written notice to Lessee within 30 days after receipt by Lessor of knowledge of the occurrence of such damage. Such termination shall be effective 60

days following the date of such notice. In the event Lessor elects to terminate this Lease, Lessee shall have the right within 10 days after receipt of the

termination notice to give written notice to Lessor of Lessee's commitment to pay for the repair of such damage without reimbursement from Lessor.
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Lessee shall provide Lessor with said fund,- satisfactory assurance thereof within 30 days after ng such commitment. In such event this Lease

shall continue in full force and effect, and Lessor shall proceed to make such repairs as soon as reasonably possible after the required funds are

available. If Lessee does not make the required commitment, this Lease shall terminate as of the date specified in the termination notice.

904 Total Destruction. Notwithstanding any other provision hereof, if a Premises Total Destruction occurs, this Lease shall terminate

60 days following such Destruction. If the damage or destruction was caused by the gross negligence or willful misconduct of Lessee, Lessor shall

have the right to recover Lessor's damages from Lessee, except as provided in Paragraph 8.6.

9.5 Damage Near End of Term. If at any time during the last 6 months of this Lease there is damage for which the cost to repair

exceeds one month's Base Rent, whether or not an Insured Loss, Lessor may terminate this Lease effective 60 days following the date of occurrence of

such damage by giving a written termination notice to Lessee within 30 days after the date of occurrence of such damage. Notwithstanding the

foregoing, if Lessee at that time has an exercisable option to extend this Lease or to purchase the Premises, then Lessee may preserve this Lease by,

(a) exercising such option and (b) providing Lessor with any shortage in insurance proceeds (or adequate assurance thereof) needed to make the

repairs on or before the earlier of (i) the date which is 10 days after Lessee's receipt of Lessor's written notice purporting to terminate this Lease, or (ii)

the day prior to the date upon which such option expires. If Lessee duly exercises such option during such period and provides Lessor with funds (or

adequate assurance thereof) to cover any shortage in insurance proceeds, Lessor shall, at Lessor's commercially reasonable expense, repair such

damage as soon as reasonably possible and this Lease shall continue in full force and effect. If Lessee fails to exercise such option and provide such

funds or assurance during such period, then this Lease shall terminate on the date specified in the termination notice and Lessee's option shall be

extinguished.

9.6 Abatement of Rent; Lessee's Remedies.

(a) Abatement. In the event of Premises Partial Damage or Premises Total Destruction or a Hazardous Substance

Condition for which Lessee is not responsible under this Lease, the Rent payable by Lessee for the period required for the repair, remediation or

restoration of such damage shall be abated in proportion to the degree to which Lessee's use of the Premises is impaired, but not to exceed the

proceeds received from the Rental Value insurance. All other obligations of Lessee hereunder shall be performed by Lessee, and Lessor shall have no

liability for any such damage, destruction, remediation, repair or restoration except as provided herein.

(b) Remedies. If Lessor shall be obligated to repair or restore the Premises and does not commence, in a substantial and

meaningful way, such repair or restoration within 90 days after such obligation shall accrue, Lessee may, at any time prior to the commencement of

such repair or restoration, give written notice to Lessor and to any Lenders of which Lessee has actual notice, of Lessee's election to terminate this

Lease on a date not less than 60 days following the giving of such notice. If Lessee gives such notice and such repair or restoration is not commenced

within 30 days thereafter, this Lease shall terminate as of the date specified in said notice. If the repair or restoration is commenced within such 30

days, this Lease shall continue in full force and effect. "Commence" shall mean either the unconditional authorization of the preparation of the required

plans, or the beginning of the actual work on the Premises, whichever first occurs.

9.7 Termination; Advance Payments. Upon termination of this Lease pursuant to Paragraph 6.2(g) or Paragraph 9, an equitable

adjustment shall be made concerning advance Base Rent and any other advance payments made by Lessee to Lessor. Lessor shall, in addition, return

to Lessee so much of Lessee's Security Deposit as has not been, or is not then required to be, used by Lessor.

9.8 Waive Statutes. Lessor and Lessee agree that the terms of this Lease shall govern the effect of any damage to or destruction of

the Premises with respect to the termination of this Lease and hereby waive the provisions of any present or future statute to the extent inconsistent

herewith.

10. Real Property Taxes.

10.1 Definition. As used herein, the term "Real Property Taxes" shall include any form of assessment; real estate, general, special,

ordinary or extraordinary, or rental levy or tax (other than inheritance, personal income or estate taxes); improvement bond; and/or license fee imposed

upon or levied against any legal or equitable interest of Lessor in the Project, Lessor's right to other income therefrom, and/or Lessor's business of

leasing, by any authority having the direct or indirect power to tax and where the funds are generated with reference to the Project address and where

the proceeds so generated are to be applied by the city, county or other local taxing authority of a jurisdiction within which the Project is located. The

term "Real Property Taxes" shall also include any tax, fee, levy, assessment or charge, or any increase therein, imposed by reason of events occurring

during the term of this Lease, including but not limited to, a change in the ownership of the Project or any portion thereof or a change in the

improvements thereon. In calculating Real Property Taxes for any calendar year, the Real Property Taxes for any real estate tax year shall be included

in the calculation of Real Property Taxes for such calendar year based upon the number of days which such calendar year and tax year have in

common.

10.2 Payment of Taxes. Lessor shail pay the Reai Property Taxes applicable to the Project, and except as otherwise provided in

Paragraph 10.3, any such amounts shall be included in the calculation of Common Area Operating Expenses in accordance with the provisions of

Paragraph 4.2.

10.3 Additional Improvements. Common Area Operating Expenses shall not include Real Property Taxes specified in the tax

assessor's records and work sheets as being caused by additional improvements placed upon the Project by other lessees or by Lessor for the

exclusive enjoyment of such other lessees. Notwithstanding Paragraph 10.2 hereof, Lessee shall, however, pay to Lessor at the time Common Area

Operating Expenses are payable under Paragraph 4.2, the entirety of any increase in Real Property Taxes if assessed solely by reason of Alterations,

Trade Fixtures or Utility Installations placed upon the Premises by Lessee or at Lessee's request.
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10.4 Joint Assessment. If, Juilding is not separately assessed, Real Property, s allocated to the Building shall be an equitable

proportion of the Real Property Taxes for all of the land and improvements included within the tax parcel assessed, such proportion to be determined by

Lessor from the respective valuations assigned in the assessor's work sheets or such other information as may be reasonably available. Lessor's

reasonable determination thereof, in good faith, shall be conclusive.

10.5 Personal Property Taxes. Lessee shall pay prior to delinquency all taxes assessed against and levied upon Lessee Owned

Alterations and Utility Installations, Trade Fixtures, furnishings, equipment and all personal property of Lessee contained in the Premises. When

possible, Lessee shall cause its Lessee Owned Alterations and Utility Installations, Trade Fixtures, furnishings, equipment and all other personal

property to be assessed and billed separately from the real property of Lessor. If any of Lessee's said property shall be assessed with Lessor's real

property, Lessee shall pay Lessor the taxes attributable to Lessee's property within 10 days after receipt of a written statement setting forth the taxes

applicable to Lessee's property.

11. Utilities. Lessee shall pay for all water, gas, heat, light, power, telephone, trash disposal and other utilities and services supplied to the

Premises, together with any taxes thereon. Notwithstanding the provisions of Paragraph 4.2, if at any time in Lessor's sole judgment, Lessor

determines that Lessee is using a disproportionate amount of water, electricity or other commonly metered utilities, or that Lessee is generating such a

large volume of trash as to require an increase in the size of the dumpster and/or an increase in the number of times per month that the dumpster is

emptied, then Lessor may increase Lessee's Base Rent by an amount equal to such increased costs.

12. Assignment and SUbletting.

12.1 Lessor's Consent Required.

(a) Lessee shall not voluntarily or by operation of law assign, transfer, mortgage or encumber (collectively, "assign or

assignment") or sublet all or any part of Lessee's interest in this Lease or in the Premises without Lessor's prior written consent.

(b) A change in the control of Lessee shall constitute an assignment requiring consent. The transfer, on a cumulative basis,

of~ 51'l, or more of the voting control of Lessee shall constitute a change in control for this purpose.

(c) The involvement of Lessee or its assets in any transaction, or series of transactions (by way of merger, sale, acquisition,

financing, transfer, leveraged buy-out or otherwise), whether or not a formal assignment or hypothecation of this Lease or Lessee's assets occurs,

which results or will result in a reduction of the Net Worth of Lessee by an amount greater than 25% of such Net Worth as it was represented at the

time of the execution of this Lease or at the time of the most recent assignment to which Lessor has consented, or as it exists immediately prior to said

transaction or transactions constituting such reduction, whichever was or is greater, shall be considered an assignment of this Lease to which Lessor

may withhold its consent. "Net Worth of Lessee" shall mean the net worth of Lessee (excluding any guarantors) established under generally accepted

accounting principles.

(d) An assignment or subletting without consent shall, at Lessor's option, be a Default curable after notice per Paragraph

13.1(c), or a noncurable Breach without the necessity of any notice and grace period. If Lessor elects to treat such unapproved assignment or

subletting as a noncurable Breach, Lessor may either: (i) terminate this Lease, or (ii) upon 30 days written notice, increase the monthly Base Rent to

110% of the Base Rent then in effect. Further, in the event of such Breach and rental adjustment, (i) the purchase price of any option to purchase the

Premises held by Lessee shall be subject to similar adjustment to 110% of the price previously in effect, and (ii) all fixed and non-fixed rental

adjustments scheduled during the remainder of the Lease term shall be increased to 110% of the scheduled adjusted rent.

(e) Lessee's remedy for any breach of Paragraph 12.1 by Lessor shall be limited to compensatory damages and/or injunctive

relief.

12.2 Terms and Conditions Applicable to Assignment and Subletting.

(a) Regardless of Lessor's consent, no assignment or subletting shall: (i) be effective without the express written assumption

by such assignee or sublessee of the obligations of Lessee under this Lease, (ii) release Lessee of any obligations hereunder, or (iii) alter the primary

liability of Lessee for the payment of Rent or for the performance of any other obligations to be performed by Lessee.

(b) Lessor may accept Rent or performance of Lessee's obligations from any person other than Lessee pending approval or

disapproval of an assignment. Neither a delay in the approval or disapproval of such assignment nor the acceptance of Rent or performance shall

constitute a waiver or estoppel of Lessor's right to exercise its remedies for Lessee's Default or Breach.

(c) Lessor's consent to any assignment or subletting shall not constitute a consent to any subsequent assignment or

subletting.

(d) In the event of any Default or Breach by Lessee, Lessor may proceed directly against Lessee, any Guarantors or anyone

else responsible for the performance of Lessee's obligations under this Lease, including any assignee or sublessee, without first exhausting Lessor's

remedies against any other person or entity responsibie therefore to Lessor, or any security held by Lessor.

(e) Each request for consent to an assignment or subletting shall be in writing, accompanied by information relevant to

Lessor's determination as to the financial and operational responsibility and appropriateness of the proposed assignee or sublessee, including but not

limited to the intended use and/or required modification of the Premises, if any, together with a fee of $1,000 or 10% of the current monthly Base Rent

applicable to the portion of the Premises which is the subject of the proposed assignment or sublease, whichever is greater, as consideration for

Lessor's considering and processing said request. Lessee agrees to provide Lessor with such other or additional information and/or documentation as

may be reasonably requested.

(f) Any assignee of, or sublessee under, this Lease shall, by reason of accepting such assignment or entering into such

PAGE 12 OF 20

INITIALS

©1999 - AIR COMMERCIAL REAL ESTATE ASSOCIATION FORM MTN-2-2/99E
AI000122



sublease, be deemed to have assumed all ,reed to conform and comply with each and every L . covenant, condition and obligation herein to be

observed or performed by Lessee during the term of said assignment or sublease, other than such obligations as are contrary to or inconsistent with

provisions of an assignment or sublease to which Lessor has specifically consented to in writing.

(g) Lessor's consent to any assignment or subletting shall not transfer to the assignee or sublessee any Option granted to

the original Lessee by this Lease unless such transfer is specifically consented to by Lessor in writing. (See Paragraph 39.2)

12.3 Additional Terms and Conditions Applicable to Subletting. The following terms and conditions shall apply to any subletting by

Lessee of all or any part of the Premises and shall be deemed included in all subleases under this Lease whether or not expressly incorporated therein:

(a) Lessee hereby assigns and transfers to Lessor all of Lessee's interest in all Rent payable on any sublease, and Lessor

may collect such Rent and apply same toward Lessee's obligations under this Lease; provided, however, that until a Breach shall occur in the

performance of Lessee's obligations, Lessee may collect said Rent. Lessor shall not, by reason of the foregoing or any assignment of such sublease,

nor by reason of the collection of Rent, be deemed liable to the sublessee for any failure of Lessee to perform and comply with any of Lessee's

obligations to such sublessee. Lessee hereby irrevocably authorizes and directs any such sublessee, upon receipt of a written notice from Lessor

stating that a Breach exists in the performance of Lessee's obligations under this Lease, to pay to Lessor all Rent due and to become due under the

sublease. Sublessee shall rely upon any such notice from Lessor and shall pay all Rents to Lessor without any obligation or right to inquire as to

whether such Breach exists, notwithstanding any claim from Lessee to the contrary.

(b) In the event of a Breach by Lessee, Lessor may, at its option, require sublessee to attorn to Lessor, in which event

Lessor shall undertake the obligations of the sublessor under such sublease from the time of the exercise of said option to the expiration of such

sublease; provided, however, Lessor shall not be liable for any prepaid rents or security deposit paid by such sublessee to such sublessor or for any

prior Defaults or Breaches of such sublessor.

(c) Any matter requiring the consent of the sublessor under a sublease shall also require the consent of Lessor.

(d) No sublessee shall further assign or sublet all or any part of the Premises without Lessor's prior written consent.

(e) Lessor shall deliver a copy of any notice of Default or Breach by Lessee to the sublessee, who shall have the right to cure

the Default of Lessee within the grace period, if any, specified in such notice. The sublessee shall have a right of reimbursement and offset from and

against Lessee for any such Defaults cured by the sublessee.

13. Default; Breach; Remedies.

13.1 Default; Breach. A "Default" is defined as a failure by the Lessee to comply with or perform any of the terms, covenants,

conditions or Rules and Regulations under this Lease. A "Breach" is defined as the occurrence of one or more of the following Defaults, and the

failure of Lessee to cure such Default within any applicable grace period:

(a) The abandonment of the Premises; or the vacating of the Premises without providing a commercially reasonable level of

security, or where the coverage of the property insurance described in Paragraph 8.3 is jeopardized as a result thereof, or without providing reasonable

assurances to minimize potential vandalism.

(b) The failure of Lessee to make any payment of Rent or any Security Deposit required to be made by Lessee hereunder,

whether to Lessor or to a third party, when due, to provide reasonable evidence of insurance or surety bond, or to fulfill any obligation under this Lease

which endangers or threatens life or property, where such failure continues for a period of 3 business days following written notice to Lessee.

(c) The failure by Lessee to provide (i) reasonable written evidence of compliance with Applicable Requirements, (ii) the

service contracts, (iii) the rescission of an unauthorized assignment or subletting, (iv) an Estoppel Certificate, (v) a requested subordination, (vi)

evidence concerning any guaranty and/or Guarantor, (vii) any document requested under Paragraph 41 (easements), or (viii) any other documentation

or information which Lessor may reasonably require of Lessee under the terms of this Lease, where any such failure continues for a period of 10 days

following written notice to Lessee.

(d) A Default by Lessee as to the terms, covenants, conditions or provisions of this Lease, or of the rules adopted under

Paragraph 2.9 hereof, other than those described in subparagraphs 13.1(a), (b) or (c), above, where such Default continues for a period of 30 days after

written notice; provided, however, that if the nature of Lessee's Default is such that more than 30 days are reasonably required for its cure, then it shall

not be deemed to be a Breach if Lessee commences such cure within said 30 day period and thereafter diligently prosecutes such cure to completion.

(e) The occurrence of any of the followinq events: (i) the making of any general arrangement or assignment for the benefit of

creditors; (ii) becoming a "debtor" as defined in 11 U.S.C. § 101 or any successor statute thereto (unless, in the case of a petition filed against
Lessee, the same is dismissed within 60 days); (iii) the appointment of a trustee or receiver to take possession of SUbstantially all of Lessee's assets

located at the Premises or of Lessee's interest in this Lease, where possession is not restored to Lessee within 30 days; or (iv) the attachment,

execuiion or other judicial seizure of substantially ail of Lessee's assets located at the Premises or of Lessee's interest in this Lease, where such

seizure is not discharged within 30 days; provided, however, in the event that any provision of this subparagraph (e) is contrary to any applicable law,

such provision shall be of no force or effect, and not affect the validity of the remaining provisions.

(f) The discovery that any financial statement of Lessee or of any Guarantor given to Lessor was materially false.

(g) If the performance of Lessee's obligations under this Lease is guaranteed: (i) tRe death of a Guarantor, (ii) the

termination of a Guarantor's liability with respect to this Lease other than in accordance with the terms of such guaranty, (iii) a Guarantor's becoming

insolvent or the subject of a bankruptcy filing, (iv) a Guarantor's refusal to honor the guaranty, or (v) a Guarantor's breach of its guaranty obligation on
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which, when coupled with the then existin!\ »urces of Lessee, equals or exceeds the comblnei .ncial resources of Lessee and the Guarantors

that existed at the time of execution of this Lease.

13.2 Remedies. If Lessee fails to perform any of its affirmative duties or obligations, within 10 days after written notice (or in case of an

emergency, without notice), Lessor may, at its option, perform such duty or obligation on Lessee's behalf, including but not limited to the obtaining of

reasonably required bonds, insurance policies, or governmental licenses, permits or approvals. The costs and expenses of any such performance by

Lessor shall be due and payable by Lessee upon receipt of invoice therefor. If any check given to Lessor by Lessee shall not be honored by the bank

upon which it is drawn, Lessor, at its option, may require all future payments to be made by Lessee to be by cashier's check. In the event of a Breach,

Lessor may, with or without further notice or demand, and without limiting Lessor in the exercise of any right or remedy which Lessor may have by

reason of such Breach:

(a) Terminate Lessee's right to possession of the Premises by any lawful means, in which case this Lease shall terminate

and Lessee shall immediately surrender possession to Lessor. In such event Lessor shall be entitled to recover from Lessee: (i) the unpaid Rent which

had been earned at the time of termination; (ii) the worth at the time of award of the amount by which the unpaid rent which would have been earned

after termination until the time of award exceeds the amount of such rental loss that the Lessee proves could have been reasonably avoided; (iii) the

worth at the time of award of the amount by which the unpaid rent for the balance of the term after the time of award exceeds the amount of such rental

loss that the Lessee proves could be reasonably avoided; and (iv) any other amount necessary to compensate Lessor for all the detriment proximately

caused by the Lessee's failure to perform its obligations under this Lease or which in the ordinary course of things would be likely to result therefrom,

including but not limited to the cost of recovering possession of the Premises, expenses of reletting, including necessary renovation and alteration of

the Premises, reasonable attorneys' fees, and that portion of any leasing commission paid by Lessor in connection with this Lease applicable to the

unexpired term of this Lease. The worth at the time of award of the amount referred to in provision (iii) of the immediately preceding sentence shall be

computed by discounting such amount at the discount rate of the Federal Reserve Bank of the District within which the Premises are located at the time

of award plus one percent. Efforts by Lessor to mitigate damages caused by Lessee's Breach of this Lease shall not waive Lessor's right to recover

damages under Paragraph 12. If termination of this Lease is obtained through the provisional remedy of unlawful detainer, Lessor shall have the right

to recover in such proceeding any unpaid Rent and damages as are recoverable therein, or Lessor may reserve the right to recover all or any part

thereof in a separate suit. If a notice and grace period required under Paragraph 13.1 was not previously given, a notice to pay rent or quit, or to

perform or quit given to Lessee under the unlawful detainer statute shall also constitute the notice required by Paragraph 13.1. In such case, the

applicable grace period required by Paragraph 13.1 and the unlawful detainer statute shall run concurrently, and the failure of Lessee to cure the

Default within the greater of the two such grace periods shall constitute both an unlawful detainer and a Breach of this Lease entitling Lessor to the

remedies provided for in this Lease and/or by said statute.

(b) Continue the Lease and Lessee's right to possession and recover the Rent as it becomes due, in which event Lessee

may sublet or assign, subject only to reasonable limitations. Acts of maintenance, efforts to relet, and/or the appointment of a receiver to protect the

Lessor's interests, shall not constitute a termination of the Lessee's right to possession.

(c) Pursue any other remedy now or hereafter available under the laws or judicial decisions of the state wherein the

Premises are located. The expiration or termination of this Lease and/or the termination of Lessee's right to possession shall not relieve Lessee from

liability under any indemnity provisions of this Lease as to matters occurring or accruing during the term hereof or by reason of Lessee's occupancy of

the Premises.

13.3 Inducement Recapture. Any agreement for free or abated rent or other charges, or for the giving or paying by Lessor to or for

Lessee of any cash or other bonus, inducement or consideration for Lessee's entering into this Lease, all of which concessions are hereinafter referred

to as "Inducement Provisions", shall be deemed conditioned upon Lessee's full and faithful performance of all of the terms, covenants and conditions

of this Lease. Upon Breach of this Lease by Lessee, any such Inducement Provision shall automatically be deemed deleted from this Lease and of no

further force or effect, and any rent, other charge, bonus, inducement or consideration theretofore abated, given or paid by Lessor under such an

Inducement Provision shall be immediately due and payable by Lessee to Lessor, notwithstanding any subsequent cure of said Breach by Lessee. The

acceptance by Lessor of rent or the cure of the Breach which initiated the operation of this paragraph shall not be deemed a waiver by Lessor of the

provisions of this paragraph unless specifically so stated in writing by Lessor at the time of such acceptance.

13.4 Late Charges. Lessee hereby acknowledges that late payment by Lessee of Rent will cause Lessor to incur costs not

contemplated by this Lease, the exact amount of which will be extremely difficult to ascertain. Such costs include, but are not limited to, processing and

accounting charges, and late charges which may be imposed upon Lessor by any Lender. Accordingly, if any Rent shall not be received by Lessor

within 5 days after such amount shall be due, then, without any requirement for notice to Lessee, Lessee shall pay to Lessor a one-time late charge

equal to 10% of each such overdue amount or $'iOO, whichever is greater. The parties hereby agree that such late charge represents a fair and

reasonable estimate of the costs Lessor will incur by reason of such late payment. Acceptance of such late charge by Lessor shall in no event

constitute a waiver of Lessee's Default or Breach with respect to such overdue amount, nor prevent the exercise of any of the other rights and remedies

granted hereunder. In the event that a late charge is payable hereunder, whether or not collected, for 3 consecutive installments of Base Rent, then

notwithstanding any provision of this Lease to the contrary, Base Rent shall, at Lessor's option, become due and payable quarterly in advance.

13.5 Interest. Any monetary payment due Lessor hereunder, other than late charges, not received by Lessor, when due as to

scheduled payments (such as Base Rent) or within 30 days following the date on which it was due for non-scheduled payment, shall bear interest from

the date when due, as to scheduled payments, or the 31st day after it was due as to non-scheduled payments. The interest ("Interest") charged shall
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be equal to the prime rate reported in thl ,II Street Journal as published closest prior to the ) when due plus 4%, but shall not exceed the

maximum rate allowed by law. Interest is payable in addition to the potential late charge provided for in Paragraph 13.4.

13.6 Breach by Lessor.

(a) Notice of Breach. Lessor shall not be deemed in breach of this Lease unless Lessor fails within a reasonable time to

perform an obligation required to be performed by Lessor. For purposes of this Paragraph, a reasonable time shall in no event be less than 30 days

after receipt by Lessor, and any Lender whose name and address shall have been furnished Lessee in writing for such purpose, of written notice

specifying wherein such obligation of Lessor has not been performed; provided, however, that if the nature of Lessor's obligation is such that more than

30 days are reasonably required for its performance, then Lessor shall not be in breach if performance is commenced within such 30 day period and

thereafter diligently pursued to completion.

(b) Performance by Lessee on Behalf of Lessor. In the event that neither Lessor nor Lender cures said breach within 30

days after receipt of said notice, or if having commenced said cure they do not diligently pursue it to completion, then Lessee may elect to cure said

breach at Lessee's expense and offset from Rent an amount equal to the greater of one month's Base Rent or the Security Deposit, and to pay an

excess of such expense under protest, reserving Lessee's right to reimbursement from Lessor. Lessee shall document the cost of said cure and supply

said documentation to Lessor.

14. Condemnation. If the Premises or any portion thereof are taken under the power of eminent domain or sold under the threat of the exercise

of said power (collectively "Condemnation"), this Lease shall terminate as to the part taken as of the date the condemning authority takes title or

possession, whichever first occurs. If more than 10% of the floor area of the Unit, or more than 25% of Lessee's Reserved Parking Spaces, is taken by

Condemnation, Lessee may, at Lessee's option, to be exercised in writing within 10 days after Lessor shall have given Lessee written notice of such

taking (or in the absence of such notice, within 10 days after the condemning authority shall have taken possession) terminate this Lease as of the date

the condemning authority takes such possession. If Lessee does not terminate this Lease in accordance with the foregoing, this Lease shall remain in

full force and effect as to the portion of the Premises remaining, except that the Base Rent shall be reduced in proportion to the reduction in utility of the

Premises caused by such Condemnation. Condemnation awards and/or payments shall be the property of Lessor, whether such award shall be made

as compensation for diminution in value of the leasehold, the value of the part taken, or for severance damages; provided, however, that Lessee shall

be entitled to any compensation for Lessee's relocation expenses, loss of business goodwill and/or Trade Fixtures, without regard to whether or not this

Lease is terminated pursuant to the provisions of this Paragraph. All Alterations and Utility Installations made to the Premises by Lessee, for purposes

of Condemnation only, shall be considered the property of the Lessee and Lessee shall be entitled to any and all compensation which is payable

therefor. In the event that this Lease is not terminated by reason of the Condemnation, Lessor shall repair any damage to the Premises caused by

such Condemnation.

15. Brokerage Fees.

15.1 Additional Commission. In adffitieJ'1--tG-.tl:l8--J*lYR'lefl-ts--ewed pursuant to Paragraph 1.10 above, and unless Lessor and the Brol<ers

othefwise--agfeg, Lessor:--agrees that: (a) if Lessee exercises any Option, (b) if Lessee acquires from Lessor any rights to the Premises or

other premises ovmed by Lessof-afld--locateG-within the Project, (c) if Lessee remains in possession of the Premises, with the consent of Lessor, after

the expiration of this Lease, or (d) if Base Rent is increased, whether by agreement or operation of an escalation clause herein, then, Lessor shall pay

BfGkers a fee in accordance with the schedule of the Brokers in effect at the time of the execution of this Lease.

15.2 Assumption of Obligations. Any buyer or transferee of Lessor's interest in this Lease shall be--deemed to have assumed Lessor's

obligation hereunder. Brol<ers shall be third party-beneficiaries of the provisions of Paragraphs 1.10, 15, 22 and 31. If Lessor fails to pay to Brokers

any amounts due as and for brol<erage-fees--peflainiflg to this Lease '....hen due, then such amounts shall accrue Interest. In addition, if Lessor fails to

f*iJ4ffiY amounts to Lessee's Brokef...wl:len..-e,Lessee-'&--BfOker may send wrillen notice to Lessor and Lessee of such failure and if Lessor fails to pay

such amounts within 10 days after said notice, Lessee shall pay said monies to its Brol<er and offset such amounts against Rent. In addition, Lessee's

Brol<er shall be--deemed-lo--be a third party-beneficial)4}f-afly commission agreement entered into by-afldJof...between Lessor and Lessor's Broker for the

limile4--pYfpose of collecting any brokerage fee owed.

15.3 Representations and Indemnities of Broker Relationships. Lessee and Lessor each represent and warrant to the other that it

has had no dealings with any person, firm, broker or finder (other than the Brokers, if any) in connection with this Lease, and that no one other than said

named Brokers is entitled to any commission or finder's fee in connection herewith. Lessee and Lessor do each hereby agree to indemnify, protect,

defend and hold the other harmless from and against liability for compensation or charges which may be claimed by any such unnamed broker, finder

or other similar party by reason of any dealings or actions of the indemnifying Party, including any costs, expenses, attorneys' fees reasonably incurred

with respect thereto.

16. Estoppel Certificates.

(a) Each Party (as "Responding Party") shall within 10 days after written notice from the other Party (the "Requesting

Party") execute, acknowledge and deliver to the Requesting Party a statement in writing in form similar to the then most current "Estoppel Certificate"

form published by the AIR Commercial Real Estate Association, plus such additional information, confirmation and/or statements as may be reasonably

requested by the Requesting Party.

(b) If the Responding Party shall fail to execute or deliver the Estoppel Certificate within such 10 day period, the Requesting

Party may execute an Estoppel Certificate stating that: (i) the Lease is in full force and effect without modification except as may be represented by the

Requesting Party, (ii) there are no uncured defaults in the Requesting Party's performance, and (iii) if Lessor is the Requesting Party, not more than one
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,
month's rent has been paid in advance. pi, ctive purchasers and encumbrances may rely upor, Requesting Party's Estoppel Certificate, and the

Responding Party shall be estopped from denying the truth of the facts contained in said Certificate.

(c) If Lessor desires to finance, refinance, or sell the Premises, or any part thereof, Lessee and all Guarantors shall deliver to

any potential lender or purchaser designated by Lessor such financial statements as may be reasonably required by such lender or purchaser, including

but not limited to Lessee's financial statements for the past 3 years. All such financial statements shall be received by Lessor and such lender or

purchaser in confidence and shall be used only for the purposes herein set forth.

17. Definition of Lessor. The term "Lessor" as used herein shall mean the owner or owners at the time in question of the fee title to the

Premises, or, if this is a sublease, of the Lessee's interest in the prior lease. In the event of a transfer of Lessor's title or interest in the Premises or this

Lease, Lessor shall deliver to the transferee or assignee (in cash or by credit) any unused Security Deposit held by Lessor. Except as provided in

Paragraph 15, upon such transfer or assignment and delivery of the Security Deposit, as aforesaid, the prior Lessor shall be relieved of all liability with

respect to the obligations and/or covenants under this Lease thereafter to be performed by the Lessor. Subject to the foregoing, the obligations and/or

covenants in this Lease to be performed by the Lessor shall be binding only upon the Lessor as hereinabove defined. Notwithstanding the above, and

subject to the provisions of Paragraph 20 below, the original Lessor under this Lease, and all subsequent holders of the Lessor's interest in this Lease

shall remain liable and responsible with regard to the potential duties and liabilities of Lessor pertaining to Hazardous Substances as outlined in

Paragraph 6.2 above.

18. Severability. The invalidity of any provision of this Lease, as determined by a court of competent jurisdiction, shall in no way affect the

validity of any other provision hereof.

19. Days. Unless otherwise specifically indicated to the contrary, the word "days" as used in this Lease shall mean and refer to calendar days.

20. Limitation on Liability. Subject to the provisions of Paragraph 17 above, the obligations of Lessor under this Lease shall not constitute

personal obligations of Lessor, the individual partners of Lessor or its or their individual partners, directors, officers or shareholders, and Lessee shall

look to the Premises, and to no other assets of Lessor, for the satisfaction of any liability of Lessor with respect to this Lease, and shall not seek

recourse against the individual partners of Lessor, or its or their individual partners, directors, officers or shareholders, or any of their personal assets

for such satisfaction.

21. Time of Essence. Time is of the essence with respect to the performance of all obligations to be performed or observed by the Parties under

this Lease.

22. No Prior or Other Agreements; Broker Disclaimer. This Lease contains all agreements between the Parties with respect to any matter

mentioned herein, and no other prior or contemporaneous agreement or understanding shall be effective. Lessor and Lessee each represents and

warrants to the Brokers that it has made, and is relying solely upon, its own investigation as to the nature, quality, character and financial responsibility

of the other Party to this Lease and as to the use, nature, quality and character of the Premises. Brokers have no responsibility with respect thereto or

with respect to any default or breach hereof by either Party. The liability (including court costs and attorneys' fees), of any Broker with respect to

negotiation, execution, delivery or performance by either Lessor or Lessee under this Lease or any amendment or modification hereto shall be limited to

an amount up to the fee received by such Broker pursuant to this Lease; provided, however, that the foregoing limitation on each Broker's liability shall

not be applicable to any gross negligence or willful misconduct of such Broker.

23. Notices.

23.1 Notice Requirements. All notices required or permitted by this Lease or applicable law shall be in writing and may be delivered in

person (by hand or by courier) or may be sent by regular, certified or registered mail or U.S. Postal Service Express Mail, with postage prepaid, or by

facsimile transmission, and shall be deemed sufficiently given if served in a manner specified in this Paragraph 23. The addresses noted adjacent to a

Party's signature on this Lease shall be that Party's address for delivery or mailing of notices. Either Party may by written notice to the other specify a

different address for notice, except that upon Lessee's taking possession of the Premises, the Premises shall constitute Lessee's address for notice. A

copy of all notices to Lessor shall be concurrently transmitted to such party or parties at such addresses as Lessor may from time to time hereafter

designate in writing.

23.2 Date of Notice. Any notice sent by registered or certified mail, return receipt requested, shall be deemed given on the date of delivery

shown on the receipt card, or if no delivery date is shown, the postmark thereon. If sent by regular mail the notice shall be deemed given 48 hours after

the same is addressed as required herein and mailed with postage prepaid. Notices delivered by United States Express Mail or overnight courier that

guarantee next day delivery shall be deemed given 24 hours after delivery of the same to the Postal Service or courier. Notices transmitted by facsimile

transmission or similar means shall be deemed delivered upon telephone confirmation of receipt (confirmation report from fax machine is sufficient),

provided a copy is also delivered via delivery or mail. If notice is received on a Saturday, Sunday or legal holiday, it shall be deemed received on the

next business day.

24. Waivers. No waiver by Lessor of the Default or Breach of any term, covenant or condition hereof by Lessee, shall be deemed a waiver of

any other term, covenant or condition hereof, or of any subsequent Default or Breach by Lessee of the same or of any other term, covenant or condition

hereof. Lessor's consent to, or approval of, any act shall not be deemed to render unnecessary the obtaining of Lessor's consent to, or approval of, any

subsequent or similar act by Lessee, or be construed as the basis of an estoppel to enforce the provision or provisions of this Lease requiring such

consent. The acceptance of Rent by Lessor shall not be a waiver of any Default or Breach by Lessee. Any payment by Lessee may be accepted by

Lessor on account of moneys or damages due Lessor, notwithstanding any qualifying statements or conditions made by Lessee in connection

therewith, which such statements and/or conditions shall be of no force or effect whatsoever unless specifically agreed to in writing by Lessor at or
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before the time of deposit of such payment.

25. Disclosures Regarding The Nature of a Real Estate Agency Relationship. (See attached Duties Owed bya Nevada Real Estate Licensee)

(a) VVhen entering into a disGussion with a real estate agent regarding a real estate transaGtion, a LessGF--Or Lessee should-from the outset

umI~e of agency relationship or representation it has with the ag8f\t-Br-agents in the transaction. Lessor and Lessee aGknowledge being

aavised by the Brokers in this transaGtion, as foUew!n

(i) Lessor's Agent. t. Lessor's agent under a listing agreement with the Lessor acts as the agent for the Lessor only-,----A

Lessor's agent or subagent has the folle>,...ing affirmative obligations: To the Lessor: A fiduGiary duty of utmost care, integrlty,----Aooesty,--afld loyalty in

dealings with the Lessor. To the Lessee and the Lessor: (a) Diligent exercise of reasonable skills and care in peffermance of the agent's duties. (b) A

duty of honest and fair dealing-afld good faith. (G) A duty to disGlose all faGts known to the agent materially affeGting the value or desirability-ef-tRe

f*GPerly that are not known to, or within the--Glligent attention and observatien of, the Parties. An agent is not obligated to reveal to either Party any

GGflfjdential information obtained from the other Party wl:IiGl:Klees-oot-ifwelve.e affirmative duties set fo!#l--aOOve.

(ii) Lessee's Agent. An agent Gan agree to aGt as agent for the Lessee only. In these situations, the agent is nGt-#le

~greementthe-ag~n for services rendered, either in full or in part from the Lessor. An agefl-l

acting only for a Lessee has the followirlg affirmative-eeligations. To the--Lessee: A fiduciary duty of utmost Gare, integrity, honesty, and loyally--ifl

dealings with the Lessee. To the-bessee and the Lessor: (a) Diligent exerGise of reasonable sl<ills and Gare in performance of the agent's duties. (b) A

duty of honest and fair dealing and--geed faith. (c) A duty to disclose allfa~gent materially affecting-tRe---valBe or desirability-ef-tRe

property that are not Imown to, or witl:lin the diligent attention and observation of, the Parties. An agent is not obligated to reveal to either Party any

GGflfjdential information obtained from--tlle other Party-wl:liGl:Klees not invelve--tRe affirmative duties set forth above.

(iii) Agent Representing BelJ:1.-hes.ser-anG-bessee. A real estate agent,--eitl:ler aGting directly or through one or more associate

IiGenses, Gan legally be the agent of both the Lessor and the Lessee in a transaGtion, but only-with the knowledge and Gonsent of both the Lessor and

the Lessee. In a dual agenGY situation, the agent has the follewing affirmative obligations to both the Lessor and the Lessee: (a) A fiduciary duty ef

utmost Gare, integrity, honesty and loyalty in the dealiRgs--witI+-either Lessor or the Lessee. (b) Other duties to the Lessor and the Lessee as stated

aeeve in subparagraphs (i) or (ii). In representing both Lessor and Lessee, the agent may not-without the express permission--ef-the respective Party,

disGlose to the other Party-tAat--the Lessor will aCGept rent in an amoont--Jess than that indicated in the listing or that the--bessee--is-willifl~g1"lef

rent than that offered. The abeve-4ilies of the agent in a real estate transaction do not relieve a Lessor or Lessee from the---FeSf)onsibilily to protect their

awn interests. Lessor and Lessee should carefully read all agreements to assuf8~WI:ley-adequately express their understanding of the transactiefh­

A real estate agent is a person qualified to advise about real estate. If legal or tax advice is desired, Gonsulta comp~rofessional.

(b) Bro ect to any4efault or breach hereof by either Party. The liability (inGluding court costs and

attorneys' fees), of any-Breker with respect to any breaGh of duty, error or omission relating to this Lease shall not exceed the fee reGeived by-siffih

Broker pursuant to this Lease; provided, however, that the foregoing limitation on each Broker's liability shall not b~Gable to any gross negligeflG8

Gf-Willful misconduct of SUGh Broker.

(G) Buyer and Seller agree to identify to Brokers as "Confidential" any-wmmuniGation or information-given Brokers that is considered

by sUGh Party to be-coAfideffiiah

26. No Right To Holdover. Lessee has no right to retain possession of the Premises or any part thereof beyond the expiration or termination of

this Lease. In the event that Lessee holds over, then the Base Rent shall be increased to 150% of the Base Rent applicable immediately preceding the

expiration or termination. Nothing contained herein shall be construed as consent by Lessor to any holding over by Lessee.

27. Cumulative Remedies. No remedy or election hereunder shall be deemed exclusive but shall, wherever possible, be cumulative with all

other remedies at law or in equity.

28. Covenants and Conditions; Construction of Agreement. All provisions of this Lease to be observed or performed by Lessee are both

covenants and conditions. In construing this Lease, all headings and titles are for the convenience of the Parties only and shall not be considered a

part of this Lease. Whenever required by the context, the singular shall include the plural and vice versa. This Lease shall not be construed as if

prepared by one of the Parties, but rather according to its fair meaning as a whole, as if both Parties had prepared it.

29. Binding Effect; Choice of Law. This Lease shall be binding upon the parties, their personal representatives, successors and assigns and

be governed by the laws of the State in which the Premises are located. Any litigation between the Parties hereto concerning this Lease shall be

initiated in the county in which the Premises are located.

30. Subordination; Attornment; Non-Disturbance.

30.1 Subordination. This Lease and any Option granted hereby shall be subject and subordinate to any ground lease, mortgage, deed

of trust, or other hypothecation or security device (collectively, "Security Device"), now or hereafter placed upon the Premises, to any and all advances

made on the security thereof, and to all renewals, modifications, and extensions thereof. Lessee agrees that the holders of any such Security Devices

(in this Lease together referred to as "Lender") shall have no liability or obligation to perform any of the obligations of Lessor under this Lease. Any

Lender may elect to have this Lease and/or any Option granted hereby superior to the lien of its Security Device by giving written notice thereof to

Lessee, whereupon this Lease and such Options shall be deemed prior to such Security Device, notwithstanding the relative dates of the

documentation or recordation thereof.

30.2 Attornment. In the event that Lessor transfers title to the Premises, or the Premises are acquired by another upon the foreclosure

or termination of a Security Device to which this Lease is subordinated (i) Lessee shall, subject to the non-disturbance provisions of Paragraph 30.3,
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attorn to such new owner, and upon reque, nter into a new lease, containing all of the terms a\ ovisions of this Lease, with such new owner for

the remainder of the term hereof, or, at the election of such new owner, this Lease shall automatically become a new Lease between Lessee and such

new owner, upon all of the terms and conditions hereof, for the remainder of the term hereof, and (ii) Lessor shall thereafter be relieved of any further

obligations hereunder and such new owner shall assume all of Lessor's obligations hereunder, except that such new owner shall not: (a) be liable for

any act or omission of any prior lessor or with respect to events occurring prior to acquisition of ownership; (b) be subject to any offsets or defenses

which Lessee might have against any prior lessor, (c) be bound by prepayment of more than one month's rent, or (d) be liable for the return of any

security deposit paid to any prior lessor.

30.3 Non-Disturbance. With respect to Security Devices entered into by Lessor after the execution of this Lease, Lessee's

subordination of this Lease shall be subject to receiving a commercially reasonable non-disturbance agreement (a "Non-Disturbance Agreement")

from the Lender which Non-Disturbance Agreement provides that Lessee's possession of the Premises, and this Lease, including any options to extend

the term hereof, will not be disturbed so long as Lessee is not in Breach hereof and attorns to the record owner of the Premises. Further, within 60

days after the execution of this Lease, Lessor shall use its commercially reasonable efforts to obtain a Non-Disturbance Agreement from the holder of

any pre-existing Security Device which is secured by the Premises. In the event that Lessor is unable to provide the Non-Disturbance Agreement within

said 60 days, then Lessee may, at Lessee's option, directly contact Lender and attempt to negotiate for the execution and delivery of a Non-Disturbance

Agreement.

30.4 Self-Executing. The agreements contained in this Paragraph 30 shall be effective without the execution of any further documents;

provided, however, that, upon written request from Lessor or a Lender in connection with a sale, financing or refinancing of the Premises, Lessee and

Lessor shall execute such further writings as may be reasonably required to separately document any subordination, attornment and/or

Non-Disturbance Agreement provided for herein.

31. Attorneys' Fees. If any Party or Broker brings an action or proceeding involving the Premises whether founded in tort, contract or equity, or

to declare rights hereunder, the Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal thereon, shall be entitled to reasonable

attorneys' fees. Such fees may be awarded in the same suit or recovered in a separate suit, whether or not such action or proceeding is pursued to

decision or judgment. The term, "Prevailing Party" shall include, without limitation, a Party or Broker who substantially obtains or defeats the relief

sought, as the case may be, whether by compromise, settlement, judgment, or the abandonment by the other Party or Broker of its claim or defense.

The attorneys' fees award shall not be computed in accordance with any court fee schedule, but shall be such as to fully reimburse all attorneys' fees

reasonably incurred. In addition, Lessor shall be entitled to attorneys' fees, costs and expenses incurred in the preparation and service of notices of

Default and consultations in connection therewith, whether or not a legal action is SUbsequently commenced in connection with such Default or resulting

Breach ($200 is a reasonable minimum per occurrence for such services and consultation).

32. Lessor's Access; Showing Premises; Repairs. Lessor and Lessor's agents shall have the right to enter the Premises at any time, in the

case of an emergency, and otherwise at reasonable times for the purpose of showing the same to prospective purchasers, lenders, or tenants, and

making such alterations, repairs, improvements or additions to the Premises as Lessor may deem necessary. All such activities shall be without

abatement of rent or liability to Lessee. Lessor may at any time place on the Premises any ordinary "For Sale" signs and Lessor may during the last 6

months of the term hereof place on the Premises any ordinary "For Lease" signs. Lessee may at any time place on the Premises any ordinary "For

Sublease" sign.

33. Auctions. Lessee shall not conduct, nor permit to be conducted, any auction upon the Premises without Lessor's prior written consent.

Lessor shall not be obligated to exercise any standard of reasonableness in determining whether to permit an auction.

34. Signs. Except for ordinary "For Sublease" signs which may be placed only on the Premises, Lessee shall not place any sign upon the

Project without Lessor's prior written consent. All signs must comply with all Applicable Requirements.

35. Termination; Merger. Unless specifically stated otherwise in writing by Lessor, the voluntary or other surrender of this Lease by Lessee, the

mutual termination or cancellation hereof, or a termination hereof by Lessor for Breach by Lessee, shall automatically terminate any sublease or lesser

estate in the Premises; provided, however, that Lessor may elect to continue anyone or all existing subtenancies. Lessor's failure within 10 days

followlnq any such event to elect to the contrary by written notice to the holder of any such lesser interest, shall constitute Lessor's election to have

such event constitute the termination of such interest.

36. Consents. Except as otherwise provided herein, wherever in this Lease the consent of a Party is required to an act by or for the other Party,

such consent shall not be unreasonably withheld or delayed. Lessor's actual reasonable costs and expenses (including but not limited to architects',

attorneys', engineers' and other consultants' fees) incurred in the consideration of, or response to, a request by Lessee for any Lessor consent,

including but not limited to consents to an assignment, a subletting or the presence or use of a Hazardous Substance, shall be paid by Lessee upon

receipt of an invoice and supporting documentation therefor. Lessor's consent to any act, assignment or subletting shall not constitute an

acknowledgment that no Default or Breach by Lessee of this Lease exists, nor shall such consent be deemed a waiver of any then exlstlnq Default or

Breach, except as may be otherwise specifically stated in writing by Lessor at the time of such consent. The failure to specify herein any particular

condition to Lessor's consent shall not preclude the imposition by Lessor at the time of consent of such further or other conditions as are then

reasonable with reference to the particular matter for which consent is being given. In the event that either Party disagrees with any determination

made by the other hereunder and reasonably requests the reasons for such determination, the determining party shall furnish its reasons in writing and

in reasonable detail within 10 business days follOWing such request.

37. Guarantor.
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37.1 Execution. The Guarl s, if any, shall each execute a guaranty in the forml
, recently published by the AIR Commercial Real

Estate Association, and each such Guarantor shall have the same obligations as Lessee under this Lease.

37.2 Default. It shall constitute a Default of the Lessee if any Guarantor fails or refuses, upon request to provide: (a) evidence of the

execution of the guaranty, including the authority of the party signing on Guarantor's behalf to obligate Guarantor, and in the case of a corporate

Guarantor, a certified copy of a resolution of its board of directors authorizing the making of such guaranty, (b) current financial statements, (c) an

Estoppel Certificate, or (d) written confirmation that the guaranty is still in effect.

38. Quiet Possession. Subject to payment by Lessee of the Rent and performance of all of the covenants, conditions and provisions on

Lessee's part to be observed and performed under this Lease, Lessee shall have quiet possession and quiet enjoyment of the Premises during the term

hereof.

39. Options. If Lessee is granted an option, as defined below, then the following provisions shall apply.

39.1 Definition. "Option" shall mean: (a) the right to extend the term of or renew this Lease or to extend or renew any lease that

Lessee has on other property of Lessor; (b) the right of first refusal or first offer to lease either the Premises or other property of Lessor; (c) the right to

purchase or the right of first refusal to purchase the Premises or other property of Lessor.

39.2 Options Personal To Original Lessee. Any Option granted to Lessee in this Lease is personal to the original Lessee, and cannot

be assigned or exercised by anyone other than said original Lessee and only while the original Lessee is in full possession of the Premises and, if

requested by Lessor, with Lessee certifying that Lessee has no intention of thereafter assigning or subletting.

39.3 Multiple Options. In the event that Lessee has any multiple Options to extend or renew this Lease, a later Option cannot be

exercised unless the prior Options have been validly exercised.

39.4 Effect of Default on Options.

(a) Lessee shall have no right to exercise an Option: (i) during the period commencing with the giving of any notice of

Default and continuing until said Default is cured, (ii) during the period of time any Rent is unpaid (without regard to whether notice thereof is given

Lessee), (iii) during the time Lessee is in Breach of this Lease, or (iv) in the event that Lessee has been given 3 or more notices of separate Default,

whether or not the Defaults are cured, during the 12 month period immediately preceding the exercise of the Option.

(b) The period of time within which an Option may be exercised shall not be extended or enlarged by reason of Lessee's

inability to exercise an Option because of the provisions of Paragraph 39.4(a).

(c) An Option shall terminate and be of no further force or effect, notwithstanding Lessee's due and timely exercise of the

Option, if, after such exercise and prior to the commencement of the extended term, (i) Lessee fails to pay Rent for a period of 30 days after such Rent

becomes due (without any necessity of Lessor to give notice thereof), (ii) Lessor gives to Lessee 3 or more notices of separate Default during any 12

month period, whether or not the Defaults are cured, or (iii) if Lessee commits a Breach of this Lease.

40. Security Measures. Lessee hereby acknowledges that the Rent payable to Lessor hereunder does not include the cost of guard service or

other security measures, and that Lessor shall have no obligation whatsoever to provide same. Lessee assumes all responsibility for the protection of

the Premises, Lessee, its agents and invitees and their property from the acts of third parties.

41. Reservations. Lessor reserves the right: (i) to grant, without the consent or joinder of Lessee, such easements, rights and dedications that

Lessor deems necessary, (ii) to cause the recordation of parcel maps and restrictions, and (iii) to create and/or install new utility raceways, so long as

such easements, rights, dedications, maps, restrictions, and utility raceways do not unreasonably interfere with the use of the Premises by Lessee.

Lessee agrees to sign any documents reasonably requested by Lessor to effectuate such rights.

42. Performance Under Protest. If at any time a dispute shall arise as to any amount or sum of money to be paid by one Party to the other

under the provisions hereof, the Party against whom the obligation to pay the money is asserted shall have the right to make payment "under protest"

and such payment shall not be regarded as a voluntary payment and there shall survive the right on the part of said Party to institute suit for recovery of

such sum. If it shall be adjudged that there was no legal obligation on the part of said Party to pay such sum or any part thereof, said Party shall be

entitled to recover such sum or so much thereof as it was not legally required to pay.

43. Authority. If either Party hereto is a corporation, trust, limited liability company, partnership, or similar entity, each individual executing this

Lease on behalf of such entity represents and warrants that he or she is duly authorized to execute and deliver this Lease on its behalf. Each party

shall, within 30 days after request, deliver to the other party satisfactory evidence of such authority.

44. Conflict. Any conflict between the printed provisions of this Lease and the typewritten or handwritten provisions shall be controlled by the

typewritten or handwritten provisions.

45. Offer. Preparation of this Lease by either party or their agent and submission of same to the other Party shall not be deemed an offer to

lease to the other Party. This Lease is not intended to be binding until executed and delivered by all Parties hereto.

46. Amendments. This Lease may be modified only in writing, signed by the Parties in interest at the time of the modification. As long as they

do not materially change Lessee's obligations hereunder, Lessee agrees to make such reasonable non-monetary modifications to this Lease as may be

reasonably required by a Lender in connection with the obtaining of normal financing or refinancing of the Premises.

47. Multiple Parties. If more than one person or entity is named herein as either Lessor or Lessee, such multiple Parties shall have joint and

several responsibility to comply with the terms of this Lease.

48. Waiver of Jury Trial. The Parties hereby waive their respective rights to trial by jury in any action or proceeding involving the Property or

arising out of this Agreement.
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49. Mediation and Arbitration of D. tes. An Addendum requiring the Mediation and/o;

and/or Brokers arising out of this Lease 0 is 0' is not attached to this Lease.

Arbitration of all disputes between the Parties

LESSOR AND LESSEE HAVE CAREFULLY READ AND REVIEWED THIS LEASE AND EACH TERM AND PROVISION CONTAINED HEREIN, AND

BY THE EXECUTION OF THIS LEASE SHOW THEIR INFORMED AND VOLUNTARY CONSENT THERETO. THE PARTIES HEREBY AGREE

THAT, AT THE TIME THIS LEASE IS EXECUTED, THE TERMS OF THIS LEASE ARE COMMERCIALLY REASONABLE AND EFFECTUATE THE

INTENT AND PURPOSE OF LESSOR AND LESSEE WITH RESPECT TO THE PREMISES.

ATTENTION: NO REPRESENTATION OR RECOMMENDATION IS MADE BY THE AIR COMMERCIAL REAL ESTATE ASSOCIATION OR BY ANY

BROKER AS TO THE LEGAL SUFFICIENCY, LEGAL EFFECT, OR TAX CONSEQUENCES OF THIS LEASE OR THE TRANSACTION TO WHICH

IT RELATES. THE PARTIES ARE URGED TO:

1. SEEK ADVICE OF COUNSEL AS TO THE LEGAL AND TAX CONSEQUENCES OF THIS LEASE.

2. RETAIN APPROPRIATE CONSULTANTS TO REVIEW AND INVESTIGATE THE CONDITION OF THE PREMISES. SAID

INVESTIGATION SHOULD INCLUDE BUT NOT BE LIMITED TO: THE POSSIBLE PRESENCE OF HAZARDOUS SUBSTANCES, THE ZONING OF

THE PREMISES, THE STRUCTURAL INTEGRITY, THE CONDITION OF THE ROOF AND OPERATING SYSTEMS, COMPLIANCE WITH THE

AMERICANS WITH DISABILITIES ACT AND THE SUITABILITY OF THE PREMISES FOR LESSEE'S INTENDED USE.

WARNING: IF THE PREMISES ARE LOCATED IN A STATE OTHER THAN CALIFORNIA, CERTAIN PROVISIONS OF THE LEASE MAY NEED TO

BE REVISED TO COMPLY WITH THE LAWS OF THE STATE IN WHICH THE PREMISES ARE LOCATED.

The parties hereto have executed this Lease at the place and on the dates specified above their respective signatures.

Execute al:7674 West Lake Mead Boulevard, 104 Executed al: _

On:----------------------

By LESSOR:

4520 ARVILLE

MCKINLEY M

Agent

on: _

By: By: _

Name Printed: Name Printed: _

Title: Title:
---------------------

Address: 7674 W. Lake Mead Blvd., 104 Address:4560 S. Arville Street, #23

Las Vegas, NV 8912 8 =L=a=s-----'V---'e---'gLa"-s~,_N-eV---::8=9=1-e0---'3=-- _

Telephone:(702) =3=6_4_-_0_9_0_9 Telephone:(7 02) _8_0_8_-_2_0_4_7 _

Facsimile:(702) 364-5885 Facsimile:(__) _

FederallD No. 95 - 4 5 9°15° FederallD No. _

These forms are often modified to meet changing requirements of law and needs of the industry. Always write or call to make sure you are

utilizing the most current form: AIR Commercial Real Estate Association, 700 South Flower Street, Suite 600, Los Angeles, CA 90017.

(213) 687-8777.

©Copyright 1999 By AIR Commercial Real Estate Association.

All rights reserved.

No part of these works may be reproduced in any form without permission in writing.

PAGE 20 OF 20

INITIALS

©1999 - AIR COMMERCIAL REAL ESTATE ASSOCIATION

rY di1 J!'4
IR INITIA[S

FORM MTN-2-2/99E
AI000130



RENT ADJUSTMENT(S)
STANDARD LEASE ADDENDUM

April 20, 2017Dated ----------------=-===---=:...:::...!----='--=-='-'-------------

By and Between (lessor) 4520 ARVILLE, a California general partnership

and MCKINLEY MANOR, an Idaho general

partnership, as tenants in common

(lessee) BOUR ENTERPRISES LLC, a Nevada limited

liability company

Address of Premises: 4560 South Arville Street, C-I0 & 29, Las Vegas,

Nevada 89103

Paragraph~

A RENT ADJUSTMENTS:

The monthly rent for each month of the adjustment period(s) specified below shall be increased using the method(s) indicated below:

(Check Method(s) to be Used and Fill in Appropriately)

o I. Cost of Living Adjustment(s) (COLA)

a. On (Fill in COLA Dates): May 1, 2018, and annually thereafter

the Base Rent shall be adjusted by the change, if any, from the Base Month specified below, in the Consumer Price Index of the Bureau of Labor

Statistics of the U.S. Department of Labor for (select one):0 CPI W (Urban Wage Earners and Clerical Workers) or 0 CPI U (All Urban Consumers),

for (Fill in Urban Area):

Los Angeles-Riverside-Orange County

________________________________________________, All Items

(1982-1984 = 100), herein referred to as "CPI".

b. The monthly rent payable in accordance with paragraph Al.a. of this Addendum shall be calculated as follows: the Base Rent set forth in
paragraph 1.5 of the attached Lease, shall be multiplied by a fraction the numerator of which shall be the CPI of the calendar month 2 months prior to
the month(s) specified in paragraph Al.a. above during which the adjustment is to take effect, and the denominator of which shall be the CPI of the
calendar month which is 2 months prior to (select one): the 0 first month of the term of this Lease as set forth in paragraph 1.3 ("Base Month") or 0
(Fill in Other "Base Month"): . The sum so calculated shall
constitute the new monthly rent hereunder, but in no event, shall any such new monthly rent be less than 110 percent (11Q%) of the rent payable for the
month immediately preceding the rent adjustment.

PAGE 1 OF 3
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\
c. In the event the compilation and/or publlcation of the CPI shall be transferred to any other governmental department or bureau or

agency or shall be discontinued, then the index most nearly the same as the CPI shall be used to make such calculation. In the event that the Parties
cannot agree on such alternative index, then the matter shall be submitted for decision to the American Arbitration Association in accordance with the
then rules of said Association and the decision of the arbitrators shall be binding upon the parties. The cost of said Arbitration shall be paid equally by
the Parties.

o II. Market Rental Value Adjustment(s) (MRV)

a. On~illinMRVA~u~me~D~e~):~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~_

the Base Rent shall be adjusted to the "Market Rental Value" of the property as follows:

1) Four months prior to each Market Rental Value Adjustment Date described above, the Parties shall attempt to agree upon what the
new MRV will be on the adjustment date. If agreement cannot be reached within thirty days, then:

(a) Lessor and Lessee shall immediately appoint a mutually acceptable appraiser or broker to establish the new MRV within
the next 30 days. Any associated costs will be split equally between the Parties, or

(b) Both Lessor and Lessee shall each immediately make a reasonable determination of the MRV and submit such
determination, in writing, to arbitration in accordance with the following provisions:

(i) Within 15 days thereafter, Lessor and Lessee shall each select an 0 appraiser or 0 broker ("Consultant" ­
check one) of their choice to act as an arbitrator. The two arbitrators so appointed shall immediately select a third mutually acceptable Consultant to act
as a third arbitrator.

(ii) The 3 arbitrators shall within 30 days of the appointment of the third arbitrator reach a decision as to what the
actual MRV for the Premises is, and whether Lessor's or Lessee's submitted MRV is the closest thereto. The decision of a majority of the arbitrators
shall be binding on the Parties. The submitted MRV which is determined to be the closest to the actual MRV shall thereafter be used by the Parties.

(iii) If either of the Parties fails to appoint an arbitrator within the specified 15 days, the arbitrator timely appointed by
one of them shall reach a decision on his or her own, and said decision shall be binding on the Parties.

(lv) The entire cost of such arbitration shall be paid by the party whose submitted MRV is not selected, ie. the one
that is NOT the closest to the actual MRV.

2) Notwithstanding the foregoing, the new MRV shall not be less than the rent payable for the month immediately preceding the rent
adjustment.

b. Upon the establishment of each New Market Rental Value:
1) the new MRV will become the new "Base Rent" for the purpose of calculating any further Adjustments, and
2) the first month of each Market Rental Value term shall become the new 'Base Month' for the purpose of calculating any further

Adjustments.

0' III. Fixed Rental Adjustment(s) (FRA)

The Base Rent shall be increased to the following amounts on the dates set forth below:

On (Fill in FRA Adjustment Date(s)):

May 1, 2018 and annually
thereafter

The New Base Rent shall be:

Base Rent to increase by $.025
per square foot, or $114.00
per month

B. NOTICE:
Unless specified otherwise herein, notice of any such adjustments, other than Fixed Rental Adjustments, shall be made as specified in

paragraph 23 of the Lease.

C. BROKER'S FEE:
The Brokers shall be paid a Brokerage Fee for each adjustment specified above in accordance with paragraph 15 of the Lease.

NOTE: These forms are often modified to meet changing requirements of law and needs of the industry. Always write or call to make sure
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Exhibit B

SIGNAGE CRITERIA

This criterion is being established to provide Lessee with signage specifications for
signage conformity throughout the Project. This criterion shall be strictly enforced and
any non-conforming or unapproved signage must be removed or brought into
conformance within ten (10) days of Lessor's request, at the expense of the Lessee.

General Specification

1. Lessor shall determine approved signage location to Lessee upon request of Lessee.
2. Signage copy to be individual cut out letters, white in color, and affixed on the

building without penetrating the surface of the building. Letters shall not to exceed
three (3) feet in height.

3. Only established trade names shall be displayed.
4. Sign design, materials, copy and placement to be approved by Lessor in writing prior

to installation. Lessee shall deliver to Lessor two (2) sets of plans for Lessor's
approval.

General Construction Requirements

1. Lessee shall be responsible for contracting for the installation and maintenance of
Lessee's signage.

2. Lessee shall be responsible for the actions of Lessee's sign contractor or vendor.
3. Lessee's sign contractor or vendor shall repair any damage to any portion of the

Building structure or fascia caused by said contractor or vendor's work.
4. No signage of any type shall be directly painted on the exterior walls of the Building.
5. Sign contractor or vendor shall contact Lessor prior to commencement of any work

so Lessor may inspect sign materials to insure conformance with approved drawings.
6. Lessee to pay for the cost of sign removal and building restoration at the time Lessee

vacates the Premises.
7. Sign contractor or vendor shall carry Workmen's compensation and public liability

insurance against all damage suffered or done to any and all persons and/or
property while engaged in the installation of signage. Said insurance coverage shall
be a minimum of $1,000,000.00. A copy of the policy or certificate of insurance
naming Lessor as additional insured shall be delivered to Lessor prior to signage
installation. tl
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1

LEASE ADDENDUM

This Lease Addendum is made and entered into on this zo" day of April, 2017,

and is hereby attached to and becomes a part of the Lease dated April 20, 2017 by and

between 4520 ARVILLE, a California general partnership, and MCKINLEY MANOR, an

Idaho general partnership, as tenants in Common, hereinafter referred to as "Lessor",

and SOUR ENTERPRISES LLC, a Nevada limited liability company, hereinafter referred

to as "Lessee".

RECITALS:

WHEREAS, Lessee and Lessor desire to amend the Lease between the parties

for the Premises known as 4560 South Arville Street, C-10 & 29, Las Vegas, Nevada

89103.

TERM S:

NOW, THEREFORE, in consideration of the mutual promises and covenants

contained in the Lease, and this Lease Addendum, the parties agree as follows:

1. Condition of Premises. Lessor, at Lessor's cost, shall make sure that the

overhead florescent light fixtures, electrical outlets, plumbing, and doors are in proper

working order at the commencement of the Lease; otherwise, Lessee hereby accepts the

Premises in "as-is" condition with any additional alterations and improvements to be

completed at Lessee's expense and in accordance with Section 7 of Lease.

2. Trash Disposal. In the areas where garbage dumpsters are provided within the

Project, Lessee may utilize the dumpsters for waste paper and incidental trash only.

Packing skids, boxes, and construction materials are not to be placed in or around

dumpsters. It is the sole responsibility of Lessee to dispose of excessive trash and

packaging materials away from the Project or to obtain Lessee's own dumpster at

Lessee's own expense. Trash or materials stored outside of the Premises by Lessee,

(lIl,}3
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and not disposed of properly in a dumpster is prohibited, and Lessor shall have the right

to charge Lessee for the cost of properly disposing of said trash or materials in addition to

any fine that the Lessor may levy against Lessee for such offense.

3. Lessee's Share. Lessee's Share of Common Area Operating Expenses to be paid

by Lessee to Lessor shall be no less than $.20 per square foot, per month, or Nine

Hundred Twelve and No/OO Dollars ($912.00), for the duration of the Term of the Lease.

4. Lessee's Vehicles. Lessee, at Lessee's cost, shall take all necessary precautions

to protect the concrete slab and walls of the Premises from automotive spills of any

chemicals or petroleum products which may come into contact with the floor or walls as a

result of the operation of Lessee's business, and Lessee shall not leave Lessee's

vehicles parked outside of the Premises in the parking areas overnight.

5. Rent Abatement. As consideration for Lessee's performance of all obligations

to be performed by Lessee under the Lease, and provided Lessee is not in default of the

Lease, Lessor shall credit Lessee's rental account Two Thousand Seven Hundred Thirty­

six and NolOO Dollars ($2,736.00) for Month 1 of the Lease.

Except as amended by this Lease Addendum, all the provisrons, terms and

conditions of the Lease shall remain in full force and effect and the same is hereby ratified

and confirmed.

Signatures to follow

2
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IN WITNESS WHEREOF, the parties hereto have executed this Lease Addendum

as of this date.

LESSOR:

4520 ARVILLE, a California general
partnership, and MCKINLEY MANOR,
an Idaho general partnership,
as tenants in commorr" .

-:

By: ~~----+~--

Its: Owner Agent

3

LESSEE:

SOUR ENTERPRISES LLC,
a Nevada limited liability company

By:----7'7'-'""--"----r--I----
M

Its: Manager
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AIR COMMERCIAL REAL ESTATE ASSOCIATION
GUARANTY OF LEASE

WHEREAS,4520 ARVILLE, a California general partnership and MCKINLEY MANOR, an

Idaho general partnership, as tenants in cornmon , hereinafter "Lessor", and

BOUR ENTERPRISES LLC, a Nevada limited liability company

, hereinafter "Lessee", are
--------------------------------------
about to execute a document entitled "Lease" dated April 20, 2017 concerning the premises commonly known

as4560 South Arville Street, C-10 & 29, Las Vegas, Nevada 89103

wherein Lessor will lease the premises to Lessee, and

WHEREAS, MULUGETA BOUR, an individual, and HILENA MENGESHA, an individual

hereinafter "Guarantors" have a financial interest in Lessee, and

WHEREAS, Lessor would not execute the Lease if Guarantors did not execute and deliver to Lessor this Guarantee of Lease.

NOW THEREFORE, in consideration of the execution of the foregoing Lease by Lessor and as a material inducement to Lessor to execute
said Lease, Guarantors hereby jointly, severally, unconditionally and irrevocably guarantee the prompt payment by Lessee of all rents and all other
sums payable by Lessee under said Lease and the faithful and prompt performance by Lessee of each and every one of the terms, conditions and
covenants of said Lease to be kept and performed by Lessee.

It is specifically agreed that the terms of the foregoing Lease may be modified by agreement between Lessor and Lessee, or by a course of
conduct, and said Lease may be assigned by Lessor or any assignee of Lessor without consent or notice to Guarantors and that this Guaranty shall
guarantee the performance of said Lease as so modified.

This Guaranty shall not be released, modified or affected by the failure or delay on the part of Lessor to enforce any of the rights or remedies
of the Lessor under said Lease, whether pursuant to the terms thereof or at law or in equity.

No notice of default need be given to Guarantors, it being specifically agreed that the guarantee of the undersigned is a continuing guarantee
under which Lessor may proceed immediately against Lessee and/or against Guarantors following any breach or default by Lessee or for the
enforcement of any rights which Lessor may have as against Lessee under the terms of the Lease or at law or in equity.

Lessor shall have the right to proceed against Guarantors hereunder following any breach or default by Lessee without first proceeding
against Lessee and without previous notice to or demand upon either Lessee or Guarantors.

Guarantors hereby waive (a) notice of acceptance of this Guaranty. (b) demand of payment, presentation and protest, (c) all right to assert or
plead any statute of limitations relating to this Guaranty or the Lease, (d) any right to require the Lessor to proceed against the Lessee or any other
Guarantor or any other person or entity liable to Lessor, (e) any right to require Lessor to apply to any default any security deposit or other security it
may hold under the Lease, (f) any right to require Lessor to proceed under any other remedy Lessor may have before proceeding against Guarantors,
(g) any right of subrogation.

Guarantors do hereby subrogate all existing or future indebtedness of Lessee to Guarantors to the obligations owed to Lessor under the
Lease and this Guaranty.

If a Guarantor is married, such Guarantor expressly agrees that recourse may be had against his or her separate property for all of the
obligations hereunder.

The obligations of Lessee under the Lease to execute and deliver estoppel statements and financial statements, as therein provided, shall be
deemed to also require the Guarantors hereunder to do and provide the same.

The term "Lessor" refers to and means the Lessor named in the Lease and also Lessor's successors and assigns. So long as Lessor's
interest in the Lease, the leased premises or the rents, issues and profits therefrom, are subject to any mortgage or deed of trust or assignment for
security, no acquisition by Guarantors of the Lessor's interest shall affect the continuing obligation of Guarantors under this Guaranty which shall
nevertheless continue in full force and effect for the benefit of the mortgagee, beneficiary, trustee or assignee under such mortgage, deed of tr~~17or

J6
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assignment and their successors and assi~

The term "Lessee" refers to and means the Lessee named in the Lease and also Lessee's successors and assigns.

In the event any action be brought by said Lessor against Guarantors hereunder to enforce the obligation of Guarantors hereunder, the
unsuccessful party in such action shall pay to the prevailing party therein a reasonable attorney's fee which shall be fixed by the court.

If this Form has been filled in, it has been prepared for submission to your attorney for his approval. No representation or
recommendation is made by the AIR Commercial Real Estate Association, the real estate broker or its agents or employees as to
the legal sufficiency, legal effect, or tax consequences of this Form or the t::rlcl~relating h~reto.

Executed at: -------;;c+J+Ic+!-'-/fa./"--;>-'-I;--:.·;.;;-'-!'-;;;I#~#'_(I__'''--''--__T'_~---;''''--''''--''--''--''--=r__--
On: _
Address: _
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03827-59/2271970 

RIS 
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
E-mail: tedwards@nevadafirm.com  
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
E-mail: sstory@nevadafirm.com   
HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone: 702/791-0308 
Facsimile: 702/791-1912 
 
Attorneys for Plaintiffs 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
  
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Counterclaimants. 
 v. 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, DOES I-X; and ROE 
CORPORATIONS I-X, 
 
   Counterdefendants, 
 

 
 
Case No:  A-19-794864-C  
Dept. No.:  8 
 
PLAINTIFFS/COUNTERDEFENDANTS’ 
REPLY IN SUPPORT OF MOTION TO 
DISMISS COUNTERCLAIMS 
 
 
 
Date of Hearing:  September 3, 2019 
Time of Hearing: 9:30 a.m.  

  
 

Plaintiffs and Counterdefendants 4520 Arville and McKinley Manor (collectively 

“Plaintiffs”), by and through their attorneys, the law firm of Holley Driggs Walch Fine Puzey Stein 

Case Number: A-19-794864-C

Electronically Filed
8/27/2019 1:55 PM
Steven D. Grierson
CLERK OF THE COURT
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& Thompson, hereby submit this reply in support of their motion to dismiss, pursuant to NRCP 

12(b)(5), the counterclaims set forth in Defendants and Counterclaimants Bour Enterprises, LLC 

(“Lessee”), Mulugeta Bour, and Helena Mengesha’s (collectively “Defendants”) Answer and 

Counterclaim (the “Counterclaims”).   

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

Defendants correctly identify the issues:  

(1) Is there an implied warranty of habitability applicable to commercial real 

estate leases; and  

(2) If that implied warranty exists, can it be waived in the commercial real estate 

lease?  

As established in the Motion, “most jurisdictions have expressly or impliedly refused to 

extend the implied warranty of habitability into commercial leases.”  Teller v. McCoy, 162 W. Va. 

367, 380, 253 S.E.2d 114, 123 (1978).  For the minority of jurisdictions that recognize an implied 

warranty of habitability in commercial real estate leases, those jurisdictions hold that the warranty 

may be waived by an “as-is” clause in the lease.  Gym-N-I Playgrounds, Inc. v. Snider, 220 S.W.3d 

905, 912 (Tex. 2007) (the implied warranty of suitability is waived when the lease states that the 

tenant accepts the real property “as-is”).  

If there is no implied warranty of habitability applicable to commercial real estate leases, 

each of Defendants’ Counterclaims, which are admittedly premised upon an implied warranty of 

habitability,1 fail as a matter of law.  Notably, Defendants failed to cite to a single statute or case 

stating that there is an implied warranty of habitability applicable to commercial real estate leases.  

Instead, Defendants rely exclusively on caselaw addressing UCC Article 2, which is only 

applicable to the sale of goods, not real estate leases.  “Implied warranties of merchantability and 

fitness for purpose [under the UCC Art. 2] apply only to products; they do not apply to real estate 

 
1 As explained in their Opposition, “Defendants have asserted four (4) Counterclaims, all 
revolving around the habitability and maintenance issues with the properties which Plaintiffs 
ignored.”  See Opposition, filed 8/12/18, 3:18-20.  
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lease agreements.”  Miley v. Harmony Mill Ltd. P’ship, 803 F. Supp. 965, 968 (D. Del. 1992).  By 

failing to cite to any authority establishing an implied warranty of habitability applicable to 

commercial real estate leases, Defendants have conceded that the implied warranty does not apply 

in this case.    

Likewise, even if Nevada were to recognize an implied warranty of habitability in 

commercial real estate leases, that warranty was waived by the fact that Defendant accepted the 

premises “as is” and agreed to maintain the premises in “good order, condition and repair.”  

Defendants failed to cite to a single statute or case stating that any implied warranty of habitability 

cannot be waived by the parties in a commercial real estate lease.  Again, Defendants rely 

exclusively on caselaw addressing UCC Article 2, which is only applicable to the sale of goods, 

not real estate leases.  By failing to cite to any authority establishing that an implied warranty of 

habitability cannot be waived by the parties in a commercial real estate lease, Defendants have 

conceded that any implied warranty has been waived.  For these reasons, Defendants’ 

Counterclaims fail as a matter of law and must be dismissed.    

I. 

THE CASES CITED BY DEFENDANTS ARE INAPPLICABLE TO THE IMPLIED 
WARRANTY OF HABITABILITY AND COMMERCIAL REAL ESTATE LEASES 

The two cases cited by Defendants to support an implied warranty of habitability in a 

commercial real estate lease do not discuss the implied warranty of habitability and do not discuss 

commercial real estate leases.  Bill Stremmel Motors, Inc. v. IDS Leasing Corp., 89 Nev. 414, 514 

P.2d 654 (1973); Sierra Diesel Injection Serv., Inc. v. Burroughs Corp., 890 F.2d 108 (9th Cir. 

1989).  Instead, Defendants’ cases merely address whether an implied warranty of merchantability 

or fitness for a particular purpose were waived in the context of Article 2 of the Uniform 

Commercial Code (“UCC”), specifically NRS 104.2316.  Id.  Article 2 of the UCC does not 

address implied warranties of habitability and does not apply to leases of commercial real estate, 

such that Defendants’ cases are completely irrelevant to the issues pending before this court:   

(1) Is there an implied warranty of habitability applicable to commercial real 

estate leases; and  
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(2) If that implied warranty exists, can it be waived in the commercial real estate 

lease?  

“Implied warranties of merchantability and fitness for purpose [under the UCC Art. 2] 

apply only to products; they do not apply to real estate lease agreements.”  Miley v. Harmony Mill 

Ltd. P'ship, 803 F. Supp. 965, 968 (D. Del. 1992).  These implied warranties are codified in NRS 

104.2314 and 104.2315, which is Nevada’s adoption of Article 2 of the Uniform Commercial 

Code.  NRS 104.2314 states that “a warranty that the goods shall be merchantable is implied in a 

contract for their sale.”  (emphasis added).  Likewise, NRS 104.2315 states under certain 

circumstances a contract for the sale of goods contains “an implied warranty that the goods shall 

be fit for such purpose.”  (emphasis added).  More broadly, Article 2 of the UCC only controls 

contracts for the “transactions in goods.”  NRS 104.2102 (emphasis added).  By its own terms the 

UCC excludes the leasing of a commercial real estate from being considered a sale of goods.   

Goods are defined in Article 2 as follows: 

“Goods” means all things (including specially manufactured goods) 
which are movable at the time of identification to the contract for 
sale other than the money in which the price is to be paid, investment 
securities (Article 8) and things in action. . . . 

NRS 107.2015(1).  

Contract for sale and sale are defined as follows: 

In this article unless the context otherwise requires “contract” and 
“agreement” are limited to those relating to the present or future sale 
of goods. “Contract for sale” includes both a present sale of goods 
and a contract to sell goods at a future time. A “sale” consists in the 
passing of title from the seller to the buyer for a price (NRS 
104.2401). A “present sale” means a sale which is accomplished by 
the making of the contract. 

NRS 104.2106(1).   

“The U.C.C. thus not only clearly limits the application of implied warranties of 

merchantability and fitness for purpose to sales of goods, but it defines a sale of goods in a manner 

which precludes a residential lease agreement from being considered as such since the residential 

lease agreement contains neither a sale nor a good.”  Miley v. Harmony Mill Ltd. P'ship, 803 F. 

Supp. 965, 969 (D. Del. 1992). See also, Ritchey v. Patt, 431 Pa. Super. 219, 222, 636 A.2d 208, 
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210 (1994) (Holding that Article 2 of the UCC did not apply to an action for the alleged breach of 

lease of real property).  Article 2 of the UCC does not address the implied warranty of habitability.  

Article 2 of the UCC does not apply to commercial real estate leases.  For these reasons, the 

minimal caselaw cited by Defendants is completely irrelevant to the issues in this case.  Defendants 

failed to provide this Court any authority to support an implied warranty of habitability in the 

context of a commercial real estate lease.  Therefore, Defendant’s Counterclaims, which are each 

based upon habitability, must be dismissed.   

II. 

NEVADA STATUTES SUGGEST THAT THE WARRANTY OF  
HABITABILITY DOES NOT APPLY TO COMMERCIAL LEASES 

Nevada has one set of statutes addressing the Landlord/Tenant relationship for residential 

leases (NRS Chapter 118A) and another set of statutes addressing the Landlord/Tenant relationship 

for commercial leases (NRS Chapter 118C).  NRS Chapter 118A, relating to residential leases, 

expressly states that “[t]he landlord shall at all times during the tenancy maintain the dwelling unit 

in a habitable condition.”  NRS 118A.290.  On the other hand, NRS Chapter 118C, relating to 

commercial leases, contains no mention of habitability or fitness for a particular purpose.   

Because the Nevada Legislature applied the concept of habitability to residential leases, 

but not commercial leases, the Court must presume that the Nevada Legislature deliberately 

excluded the applicability of habitability to commercial leases.  “We have previously recognized 

the fundamental rule of statutory construction that the mention of one thing implies the exclusion 

of another.”  In re Estate of Prestie, 122 Nev. 807, 814, 138 P.3d 520, 524 (2006) (internal 

alterations and quotation marks omitted).  “Therefore, where the Legislature has, for example, 

explicitly applied a rule to one type of proceeding, this court will presume it deliberately excluded 

the rule’s application to other types of proceedings.  Sonia F. v. Eighth Judicial Dist. Court, 125 

Nev. 495, 499, 215 P.3d 705, 708 (2009). Under this fundamental rule of statutory construction, 

the Court must presume that the Nevada Legislature deliberately excluded the applicability of 

habitability to commercial leases.  With no implied warranty of habitability in commercial leases, 

each of Defendant’s counterclaims fails as a matter of law and must be dismissed.   
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III. 

THE UNDISPUTED CASE LAW BEFORE THE COURT  
ESTABLISHES DEFENDANTS FAILED TO STATE A CLAIM 

“Most jurisdictions have expressly or impliedly refused to extend the implied warranty of 

habitability into commercial leases.”  Teller v. McCoy, 162 W. Va. 367, 380, 253 S.E.2d 114, 123 

(1978).  “Our review of the authorities reveals that the majority view, which we adopt, does not 

extend an implied warranty of habitability or fitness to commercial leases.”  B.W.S. Investments v. 

Mid-Am Restaurants, Inc., 459 N.W.2d 759, 763 (N.D. 1990).  “This implied warranty of 

habitability has been held to apply only to residential property and not to commercial leases in 

Missouri.”  Kootman v. Kaye, 744 S.W.2d 898, 901 (Mo. Ct. App. 1988).  Defendants have cited 

to no caselaw to the contrary and have, therefore, conceded that the implied warranty of 

habitability does not apply to commercial leases.   

Even in the minority of jurisdictions that do recognize the implied warranty of habitability 

in commercial leases, that implied warranty is waived when the lease states that the tenant accepts 

the property “as-is.”  Gym-N-I Playgrounds, Inc. v. Snider, 220 S.W.3d 905, 912 (Tex. 2007). 

Here, not only did Defendants accept the property in an “as-is” condition, they separately agreed 

that “Lessee shall, at Lessee's sole expense, keep the Premises . . . in good order, condition and 

repair . . . .”  See Counterclaim, Exhibit 1, Section 7.1(a). 

By agreeing to lease the building ‘as is,’ Gym–N–I agreed to make 
its own appraisal of the physical condition of the premises.  Thus, 
the sole cause of Gym–N–I's injury, by its own admission, is itself.   
We hold, therefore, that the “as is” clause negates Gym–N–I's claim 
that Snider’s actions caused injury.   

Gym-N-I Playgrounds, Inc. v. Snider, 220 S.W.3d 905, 914 (Tex. 2007).2  Defendant’s have cited 

to no caselaw to the contrary and have, therefore, conceded that if the implied warranty of 

habitability applies to commercial leases, it was waived when Defendants accept the property in 

an “as-is” condition and separately agreed that “Lessee shall, at Lessee's sole expense, keep the 

Premises . . . in good order, condition and repair . . . .”  See Counterclaim, Exhibit 1, Section 7.1(a).   

 
2 Notably, Defendants did not cite to any caselaw holding that an “as-is” clause in a commercial 
real estate lease must be capitalized or otherwise emphasized.   
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CONCLUSION 

The premise of each of Defendants’ counterclaims that Plaintiffs owe a warranty of 

habitability in this commercial real estate lease is wrong as a matter of law and contrary to the 

parties’ express agreement.  Accordingly, Defendants’ Counterclaims should be dismissed under 

NRCP 12(b)(5) for failure to state a claim. 

Dated this 27th day of August, 2019. 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
 
/s/ F. Thomas Edwards, Esq.  
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Holley Driggs Walch Fine Puzey 

Stein & Thompson and that on this 27th day of August, 2019, I did cause a true and correct copy 

of the foregoing PLAINTIFF/COUNTERDEFENDANTS’ REPLY IN SUPPORT OF 

MOTION TO DISMISS COUNTERCLAIMS, to be served upon each of the parties listed 

below via electronic service through the Court’s Odyssey File and Service System: 

Brent Carson, Esq.   
7935 W. Sahara Ave., Suite 101   
Las Vegas, NV 89117   
Email: bac@winnercarson.com    
   

 
 

/s/ Sandy Sell  
An employee of HOLLEY DRIGGS WALCH 

FINE PUZEY STEIN & THOMPSON 
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NOEJ 
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
E-mail: tedwards@nevadafirm.com 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
E-mail: sstory@nevadafirm.com 
HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone: 702/791-0308 
Facsimile: 702/791-1912 
 
Attorneys for Plaintiffs 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
  
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Counterclaimants. 
 v. 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, DOES I-X; and ROE 
CORPORATIONS I-X, 
 
   Counterdefendants, 
 

 
 
Case No:  A-19-794864-C  
Dept. No.:  8 
 
NOTICE OF ENTRY OF ORDER 

  
 

YOU, and each of you, will please take notice that an Order Denying Without Prejudice 

Plaintiffs/Counterdefendants’ Motion to Dismiss Counterclaims and Defendants/ 

Case Number: A-19-794864-C

Electronically Filed
9/13/2019 5:24 PM
Steven D. Grierson
CLERK OF THE COURT
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Counterclaimants’ Countermotion for Summary Judgment in the above entitled matter was filed 

and entered by the Clerk of the above-entitled Court on the 12th day of September, 2019, a copy 

of which is attached hereto 

Dated this 13th day of September, 2019. 

 
 
 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
 
/s/ F. Thomas Edwards, Esq.____________ 
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Holley Driggs Walch Fine Puzey 

Stein & Thompson and that on this 13th day of September, 2019, I did cause a true and correct 

copy of the foregoing NOTICE OF ENTRY OF ORDER, to be served upon each of the parties 

listed below via electronic service through the Court’s Odyssey File and Service System: 

Rusty Graf, Esq. 
BLACK & LOBELLO 
10777 W. Twain Ave., Suite 300 
Las Vegas, NV 89135 
 
Brent Carson, Esq. 
WINNER & CARSON 

  

7935 W. Sahara Ave., Suite 101   
Las Vegas, NV 89117   
   
   

 
 

/s/ Sandy Sell  
An employee of HOLLEY DRIGGS WALCH 

FINE PUZEY STEIN & THOMPSON 
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Attorneys for Plaintiffs

DISTRICT COURT

CLARK COUNTY, NEVADA

This matter came before the Court on September 3, 2019 at 8:30 a.m. upon the Motion to

Dismiss Counterclaims filed by Plaintiffs and Counterdefendants 4520 Arville and McKinley

ORDR
F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549
E-mail: tedwards@nevadafirm.com
SEAN E. STORY, ESQ.
Nevada Bar No. 13968
E-mail: sstory@nevadafirm.com
HOLLEY DRIGGS WALCH
FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: 702/791-0308
Facsimile: 702/791-1912

Case No: A-19-794864-C
Dept. No.: 8

ORDER DENYING WITHOUT
PREJUDICE PLAINTIFFS/
COUNTERDEFENDANTS' MOTION TO
DISMISS COUNTERCLAIMS AND
DEFENDANTS/COUNTERCLAIMANTS
COUNTERMOTION FOR SUMMARY
JUDGMENT

Counterdefendants,

v.
Counterclaimants.

v.

4520 ARVILLE, a California general
partnership; MCKINLEY MANOR, an Idaho
general partnership,

Plaintiffs,

Defendants.

BOUR ENTERPRISES, LLC, a Nevada limited
liability company; MULUGETA BOUR, an
individual; HILENA MENGESHA, an
individual; DOES 1 through 100, inclusive,

4520 ARVILLE, a California general
partnership; MCKINLEY MANOR, an Idaho
general partnership, DOES I-X; and ROE
CORPORATIONS I-X,

BOUR ENTERPRISES, LLC, a Nevada limited
liability company; MULUGETA BOUR, an
individual; HILENA MENGESHA, an
individual; DOES 1 through 100, inclusive,
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Case Number: A-19-794864-C

Electronically Filed
9/12/2019 4:46 PM
Steven D. Grierson
CLERK OF THE COURT
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the Countermotion for Summary Judgment are denied without prejudice.

either the Motion to Dismiss Counterclaims or the Countermotion for Summary Judgment.

Approved as to form and content:

F. THOMAS EDWARDS, ESQ.
Nevada Bar No. 9549
SEAN E. STORY, ESQ.
Nevada Bar No. 13968
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Plaintiffs

Respectfully submitted by:

IT IS SO ORDERED.

Dated this sut-day of_ J1"~!-12019.

Therefore, IT IS HEREBY ORDERED that the Motion to Dismiss Counterclaims and

HOLLEY DRIGGS WALCH
FINE PUZEY STEIN & THOMPSON

and considered the moving papers and, good cause appearing, finds that it is premature to rule on

Manor and upon the Countennotion for Summary Judgment filed by Defendants and

Counterclaimants Bour Enterprises, LLC, Mulugeta Bour, and Helena Mengesha. The Court read
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CCAN 
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
E-mail: tedwards@nevadafirm.com 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
E-mail: sstory@nevadafirm.com 
HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone: 702/791-0308 
Facsimile: 702/791-1912 
 
Attorneys for Plaintiffs/Counterdefendants 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
  
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Counterclaimants. 
 v. 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, DOES I-X; and ROE 
CORPORATIONS I-X, 
 
   Counterdefendants, 
 

 
 
Case No:  A-19-794864-C  
Dept. No.:  8 
 
ANSWER TO COUNTERCLAIM 

 

  
 

Plaintiffs/CounterDefendants, 4520 ARVILLE, a California general partnership; and 

MCKINLEY MANOR, an Idaho general partnership (collectively “Counterdefendants”), by and 

Case Number: A-19-794864-C

Electronically Filed
10/14/2019 5:30 PM
Steven D. Grierson
CLERK OF THE COURT
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through their attorneys of record, the law firm of Holley Driggs Walch Fine Puzey Stein & 

Thompson, hereby answer the counterclaims of Defendants/Counterclaimants BOUR 

ENTERPRISES, LLC, a Nevada limited liability company; MULUGETA BOUR, an individual; 

and HILENA MENGESHA (“Counterclaimants), as follows: 

PARTIES 

1. Counterdefendants are without information sufficient to admit or deny the 

allegations in paragraph 1 and they are therefore denied. 

2. Counterdefendants are without information sufficient to admit or deny the 

allegations in paragraph 2 and they are therefore denied. 

3. Counterdefendants are without information sufficient to admit or deny the 

allegations in paragraph 3 and they are therefore denied 

4. Counterdefendants admit that 4520 Arville is and was a general partnership existing 

under the laws of the State of California. Counterdefendants deny all remaining allegations in 

paragraph 4. 

5. Counterdefendants admit that McKinley Manor is and was a general partnership 

existing under the laws of the State of Idaho. Counterdefendants deny all remaining allegations in 

paragraph 5. 

6. Counterdefendants are without information sufficient to admit or deny the 

allegations in paragraph 6 and they are therefore denied. 

JURISDICTION AND VENUE 

7. This paragraph calls for a legal conclusion, and no response is therefore required. 

To the extent a response is required, the allegations in paragraph 7 are denied. 

8. This paragraph calls for a legal conclusion, and no response is therefore required. 

To the extent a response is required, the allegations in paragraph 8 are denied. 

9. This paragraph calls for a legal conclusion, and no response is therefore required. 

To the extent a response is required, the allegations in paragraph 9 are denied. 

/// 

/// 
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GENERAL ALLEGATIONS 

10. Counterdefendants admit paragraph 10, but deny that Exhibits 1 & 2 are true and 

accurate copies of the Leases. 

11. Counterdefendants admit the allegations in paragraph 11. 

12. Counterdefendants deny each and every allegation in paragraph 12. 

13. Counterdefendants deny each and every allegation in paragraph 13. 

14. Counterdefendants deny each and every allegation in paragraph 14. 

15. Counterdefendants deny each and every allegation in paragraph 15. 

16. Counterdefendants deny each and every allegation in paragraph 16. 

17. Counterdefendants deny each and every allegation in paragraph 17. 

18. Counterdefendants deny each and every allegation in paragraph 18. 

19. Counterdefendants deny each and every allegation in paragraph 19. 

20. The document referenced in paragraph 20 speaks for itself and Counterdefendants 

deny any allegations inconsistent with the document. 

21. The document referenced in paragraph 21 speaks for itself and Counterdefendants 

deny any allegations inconsistent with the document. 

22. The document referenced in paragraph 22 speaks for itself and Counterdefendants 

deny any allegations inconsistent with the document. 

23. Counterdefendants deny each and every allegation in paragraph 23. 

FIRST CLAIM FOR RELIEF 

(Constructive Eviction) 

24. Counterdefendants repeat and reallege each of the answers in previous paragraphs 

as if each were fully set forth herein. 

25. Counterdefendants deny each and every allegation in paragraph 25. 

26. Counterdefendants deny each and every allegation in paragraph 26. 

27. Counterdefendants deny each and every allegation in paragraph 27. 

28. Counterdefendants deny each and every allegation in paragraph 28. 

29. Counterdefendants deny each and every allegation in paragraph 29. 
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30. Counterdefendants deny each and every allegation in paragraph 30.  

31. Counterdefendants deny each and every allegation in paragraph 31. 

32. Counterdefendants deny each and every allegation in paragraph 32. 

33. Counterdefendants deny each and every allegation in paragraph 33. 

34. Counterdefendants deny each and every allegation in paragraph 34. 

SECOND CLAIM FOR RELIEF 

(Breach of Contract) 

35. Counterdefendants repeat and reallege each of the answers in previous paragraphs 

as if each were fully set forth herein. 

36. Counterdefendants deny each and every allegation in paragraph 36. 

37. Counterdefendants deny each and every allegation in paragraph 37. 

38. Counterdefendants deny each and every allegation in paragraph 38. 

39. Counterdefendants deny each and every allegation in paragraph 39. 

40. Counterdefendants deny each and every allegation in paragraph 40. 

41. Counterdefendants deny each and every allegation in paragraph 41. 

42. Counterdefendants deny each and every allegation in paragraph 42. 

THIRD CLAIM FOR RELIEF 

(Breach of the Covenant of Good Faith and Fair Dealing) 

43. Counterdefendants repeat and reallege each of the answers in previous paragraphs 

as if each were fully set forth herein. 

44. This paragraph calls for a legal conclusion, and no response is therefore required. 

To the extent a response is required, the allegations in paragraph 44 are denied. 

45. Counterdefendants deny each and every allegation in paragraph 45. 

46. Counterdefendants deny each and every allegation in paragraph 46. 

47. Counterdefendants deny each and every allegation in paragraph 47. 

48. Counterdefendants deny each and every allegation in paragraph 48. 

49. Counterdefendants deny each and every allegation in paragraph 49. 

50. Counterdefendants deny each and every allegation in paragraph 50. 
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51. Counterdefendants deny each and every allegation in paragraph 51. 

FOURTH CLAIM FOR RELIEF 

(Declaratory Relief) 

52. Counterdefendants repeat and reallege each of the answers in previous paragraphs 

as if each were fully set forth herein. 

53. This paragraph calls for a legal conclusion, and no response is therefore required. 

To the extent a response is required, the allegations in paragraph 53 are denied. 

54. Counterdefendants deny each and every allegation in paragraph 54. 

55. Counterdefendants deny each and every allegation in paragraph 55. 

AFFIRMATIVE DEFENSES 

As and for a separate defense, Counterdefendants allege the following affirmative 

defenses: 

1. Counterdefendants deny each and every allegation of Counterclaimants’ 

counterclaims not specifically admitted or otherwise pled to herein. 

2. The counterclaims fail to state a claim against Counterdefendants upon which relief 

can be granted. 

3. Counterclaimants are barred from obtaining relief for any claim by reason of the 

statute of limitations. 

4. Pursuant to the Leases, Counterclaimants accepted the premises in an as-is 

condition.   

5. By their own actions, representations and inaction, Counterclaimants are estopped 

from asserting any claim against Counterdefendants. 

6. Counterclaimants have not suffered any damages. 

7. Counterclaimants, by their own acts, conduct, representations and inaction, waived 

their right to assert any claim. 

8. Damages and injuries, if any, suffered by Counterclaimants are not attributable to 

any act, conduct, or omission on the part of Counterdefendants. 

/// 
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9. Counterclaimants’ alleged damages, if any, are the direct result of their own 

conduct or the conduct of third parties. 

10. Counterclaimants are barred from relief for any claim by operation of the doctrine 

of laches. 

11. Counterclaimants are barred from obtaining relief for any claim by reason of their 

failure to mitigate their damages, if any. 

12. Counterclaimants’ claims are barred by Counterclaimants’ own actions, 

representations and inaction. 

13. Counterclaimants are barred from obtaining relief for any claim by reason of the 

doctrine of unclean hands. 

14. Counterclaimants are barred from obtaining relief based on an alleged breach of a 

contract which Counterclaimants have materially breached. 

15. Each and every action contained in the counterclaim is barred by Counterclaimants’ 

prior breach of the implied covenant of good faith and fair dealing. 

16. Counterclaimants should be barred from recovery in whole or in part, in proportion 

to the fault attributed to Counterclaimants or their agents. 

17. Counterdefendants were excused from performing under the terms of the contract 

due to Counterclaimants’ failure to perform. 

18. Pursuant to the Leases, Counterclaimants accepted the sole responsibility of 

maintaining the premises.   

19. Counterdefendants are not in default under the Leases. 

20. Pursuant to the Leases, Counterclaimants were provided a total of eight (8) 

unreserved parking spaces (four (4) parking spaces for both Leases) and no reserved parking 

spacings.   

21. Counterclaimants failed to provide timely, adequate or sufficient notice prior to 

vacating the premises.   

22. Counterclaimants’ remedies, if any, did not include vacating the premises and 

ceasing the payment of rent and other obligations under the Leases.   
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23. It has been necessary for Counterdefendants to employ the services of an attorney 

to defend this counterclaim, and reasonable sums should be allowed as and for attorney fees, 

together with the costs expended in this action. 

24. Pursuant to the provisions of Rule 11 of the Nevada Rules of Civil Procedure, at 

the time of the filing of this answer to the counterclaim, all possible affirmative defenses may not 

have been alleged inasmuch as insufficient facts and relevant information may not have been 

available after reasonable inquiry.  Therefore, Counterdefendants reserve the right to amend this 

answer to allege additional affirmative defenses if subsequent investigation so warrants.  

Counterclaimants incorporate by reference each and every affirmative defense set forth in Nevada 

Rules of Civil Procedure, Rule 8(c), as if fully set forth herein.  Such defenses are herein 

incorporated by reference for the specific purpose of not waiving any such defense. 

WHEREFORE, Counterdefendants pray: 

1. That Counterclaimants take nothing by way of their counterclaims, and that 

Counterdefendants have judgment against Counterclaimants dismissing the counterclaims on the 

merits with prejudice; 

2. That Counterdefendants have judgment against Counterclaimants for reasonable 

attorney fees and costs of suit; and 

3. For such other and further relief as the Court deems just and proper. 

Dated this 14th day of October, 2019. 

 
 
 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
 
 /s/ F. Thomas Edwards, Esq.  ____________ 
F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs/Counterdefendants 
 

 

AI000177



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 8 - 
03827-59/2300456 

CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Holley Driggs Walch Fine Puzey 

Stein & Thompson and that on this 14th day of October, 2019, I did cause a true and correct copy 

of the foregoing PLAINTIFFS/COUNTERDEFENDANTS’ ANSWER TO 

COUNTERCLAIMS, to be served upon each of the parties listed below via electronic service 

through the Court’s Odyssey File and Service System: 

Rusty Graf, Esq. 
BLACK & LOBELLO 
10777 W. Twain Ave., Suite 300 
Las Vegas, NV 89135 
 
Brent Carson, Esq. 
WINNER & CARSON 

  

7935 W. Sahara Ave., Suite 101   
Las Vegas, NV 89117   
   
   

 
 

/s/ Sandy Sell  
An employee of HOLLEY DRIGGS WALCH 

FINE PUZEY STEIN & THOMPSON 
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Walsh Certified Consultants, Inc. 

3333 Calle Del Torre Phone/Cell: (702) 468-4782
Las Vegas, Nevada 89102 Fax/Office: (702) 254-7210
www.WalshCIH.com E-Mail: dwalsh@WalshCIH.com

9029001 IHL BOUR ENTERPRISES co BLACK & LOBELLO 4560 S Arville C23 & C29 Dust Assessment 2-20-20 DWW

February 20, 2020 9029-001-01-20 

Bour Enterprises c/o 

Mr. Rusty Graf, Esq. 

Black & LoBello 

10777 West Twain Avenue, Suite 300 

Las Vegas, NV  89135 

Subject: Report – Dust Assessment for Silica 

Former Bour Enterprises Leased Spaces 

Suites C-10, C-23, C-24, and C-29 (C-23 and C-29 Assessed) 

Arville Industrial Park 

4560 South Arville Street 

Las Vegas, Nevada 

Dear Mr. Graf: 

In accordance with our Agreement and Authorization dated November 11, 2019 and 

signed November 15, 2019, Walsh Certified Consultants, Inc. (WCCI) conducted the 

site visit for the subject services on February 7, 2020.  The subject dust assessment 

for silica was requested to help assess for the presence and potential hazards of past 

elevated dust in the subject suites during Bour Enterprises (Bour) occupancy of the 

spaces.  As a limousine service, Bour management reportedly moved out of the spaces 

due to health concerns for their employees from airborne dust reportedly due to inad-

equate cleaning of the space after the previous tenant left.  The previous tenant of the 

space was reportedly a tile and countertop manufacturer.  Per an OSHA Hazard Alert, 

“workers in manufacturing, finishing, and installing natural and manufactured stone 

countertops are at risk for significant crystalline silica exposure” (see enclosed Hazard 

Alert).  For this reason, silica content of the dust remaining in the suites several 

months after they were vacated by Bour was assessed.  The suites were reportedly 

cleaned by the property management after Bour vacated.  

DEFCC000256

Case Number: A-19-794864-C

Electronically Filed
2/21/2020 4:38 PM
Steven D. Grierson
CLERK OF THE COURT
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Scope of Services 

The dust assessment for silica included the professional services of Mr. Dale Walsh, a 

WCCI employed Certified Industrial Hygienist (CIH), Certified Safety Professional 

(CSP), and Nevada Certified Environmental Manager (CEM).  A site visit was conduct-

ed on February 7, 2020 to evaluate the subject spaces and collect dust samples for 

quartz and cristobalite silica analysis.  Mr. Mulugeta Bour (previous lessee) was pre-

sent to show Mr. Walsh locations where accumulated dust remained that was report-

edly representative of the dust previously present before the cleaning of the spaces. 

Methods 

The bulk dust samples were collected by grabbing a bulk sample from dust piles while 

wearing nitrile gloves which were changed between sample collections.  The bulk 

samples were placed in a clean Ziploc bag and were sent using chain-of-custody 

methods to ALS Laboratories, Inc. (ALS) in Salt Lake City, Utah.  ALS is accredited for 

industrial hygiene sample analysis (including silica) by the American Industrial Hy-

giene Association Laboratory Accreditation Programs, LLC (AIHA-LAP) under their In-

dustrial Hygiene Laboratory Accreditation Program (IHLAP). 

Results and Discussion 

The dust bulk sample lab results are enclosed.  Sample C23-1 had a higher level of 

quartz silica (11%) than the Back-3 background outside dirt sample (7.2%).  Sample 

C29-2 was at 1.8% quartz silica.   

The enclosed photographs of the accumulated dust in Suites 23 and 29 indicate large 

amounts of accumulation in hidden areas that would likely be missed during clean-

ing.  The enclosed photographs of the samples themselves show that the dust from 

the C23 Suite was morphologically different both in color and particulate size from the 

outside soil sample.  The Suite C23 sample was powdery indicating very small particle 

sizes that may be respirable (can be breathed into the deep air exchange areas of the 

lungs).  Mr. Walsh has performed dozens of industrial hygiene respirable crystalline 

silica exposure assessments in his thirty-four (34) year consulting career including a 

countertop manufacturer, gravel pit quarries, and construction projects.  Based on his 

experience the C23-1 sample appeared similar to the dust he has encountered in 

these industries, especial the countertop manufacturer. 

DEFCC000257
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The Suite C29 dust sample was darker than the Suite C23 sample; however, it was 

finer than the outside soil sample.    

Conclusions 

Based upon the dust analysis, photographs, and observations described previously, 

the following conclusions are made: 

1. The lab results indicate that the accumulated dust from Suite C23 had higher

quartz silica content than the outside soil sample and the Suite C29 sample.  This,

plus the visible morphological differences (see photos), indicate that the Suite C23

dust was likely not from outdoor dust accumulation and more likely associated

with past dust generating activities one of which may have been the countertop

manufacturer (tenant before Bour).

2. If the very fine, powdery dust found in Suite C23 was present in large quantities

and was being emitted in the air and breathed by the Bour employees, as reported

by Bour, then the Bour workers could have potentially been exposed to a hazard-

ous substance (crystalline silica) known to cause the disease silicosis and poten-

tially lung cancer and other diseases (see enclosed OSHA Hazard Alert).

Recommendations

Based upon the previously described results and conclusions, the following recom-

mendations are made: 

1. If there is a desire for further analysis of the samples collected, they were split with

a separate portion of each kept before sending the remainder to ALS.  These sam-

ples can be sent to a different lab for optical microscopic analysis to help identify

particle size and microscopic morphology to help better determine the potential

source and content of the dust.  Micrographs (photos through a microscope) of the

dust particles can be taken as well for comparison.  Scanning Electron Microscopy

can also be performed to identify the elemental makeup of the dust.

Limitations 

This report is solely for the use of Bour Enterprises c/o Black & LoBello as it applies 

to the subject site and activities assessed.  WCCI is not responsible for any claims 

and/or damages associated with interpretation of available information.  This assess-

ment should not be regarded as a guarantee that no other hazardous conditions exist 

DEFCC000258
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at the subject site.  In the event that changes in the nature of the site occur, or addi-

tional relevant information about the site is brought to our attention, the conclusions 

and recommendations contained in this assessment may not be valid unless these 

changes and additional relevant information are reviewed and the conclusions and 

recommendations are modified or verified in writing.   

Thank you for the opportunity to be of service.  Should you have any questions or 

comments regarding this report, please do not hesitate to call. 

At Your Service, 

WALSH CERTIFIED CONSULTANTS, INC. 

Dale W. Walsh, CIH, CSP, CEM 

President 

Encl: ALS Lab Report 

Photographs 

OSHA Silica in Countertop Manufacturing Hazard Alert 

DEFCC000259

AI000226



DEFCC000260

AI000227



DEFCC000261

AI000228



DEFCC000262
AI000229



Sample C23-1 – Suite 23 Ledge Above Power Panel East Wall 

Sample C23-1 Area 
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More Accumulated Dust Near Sample C23-1 

C23-1 Sample Area – Over Power Panel Behind Conduit Next to 
Rollup Door 
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Sample C29-2 – East Wall Right of Rollup Door Suite 29 

Sample C29-2 Area 
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Top of Wallboard Right of C29-2 Sample – Dust Accumulation 

Sample Back-3 – North Side of Building Near Power Pole 
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Comaprison of Three Sample 

Sample C23-1 
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Sample Back-3 

Sample C29-2 
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F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
E-mail: tedwards@nevadafirm.com 
JESSICA M. LUJAN, ESQ. 
Nevada Bar No. 14913 
E-mail: jlujan@nevadafirm.com 
HOLLEY DRIGGS  
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone: 702/791-0308 
Facsimile: 702/791-1912 
 
Attorneys for Plaintiffs/Counterdefendants 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
  
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Counterclaimants. 
 v. 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, DOES I-X; and ROE 
CORPORATIONS I-X, 
 
   Counterdefendants, 
 

Case No:  A-19-794864-C  
Dept. No.:  5 
 
 
 
ORDER GRANTING PLAINTIFFS’ 
MOTION FOR ENTRY OF JUDGMENT 

Date of Hearing: March 2, 2021 
Time of Hearing: 9:00 a.m. 

  
 

/// 

/// 

Electronically Filed
03/09/2021 12:35 PM

Case Number: A-19-794864-C

ELECTRONICALLY SERVED
3/9/2021 12:35 PM

AI000635
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This matter came before the Court upon Plaintiffs’ Motion for Entry of Judgment on March 

2, 2021 at 9:00 a.m.  F. Thomas Edwards, Esq., appeared on behalf of Plaintiffs.  Rusty Graf, Esq., 

appeared on behalf of Defendants.  The Court carefully reviewed and considered the relevant briefs 

and documents on file in this case and considered the oral arguments of counsel.  After taking the 

matter under advisement, the Court FINDS and CONCLUDES as follows: 

Per the Court’s order entered January 28, 2021, the Court granted Plaintiffs’ Motion For 

Summary Judgment Regarding Their Breach of Contract Claims.  Per that order, the Court 

concluded that the undisputed material facts established that Defendants breached the leases and 

personal guaranties.  The Court rejected Defendant's argument as to constructive eviction as the 

implied warranty of habitability was deemed inapplicable in commercial leases and that even if 

such warranty is applicable, it was specifically waived by the Defendants in the subject leases. 

Therefore, the only remaining issue is whether a trial is necessary to prove Plaintiffs’ 

damages.  The damages Plaintiffs sought were set forth in the Exhibits 5 and 6 of the Plaintiffs’ 

Motion For Summary Judgment Regarding Their Breach of Contract Claims, wherein Plaintiffs 

sought $62,223.08 for Units C-23/24 and $77,231.42 for Units C-10/29, for a total of $139,454.50.  

In response to Plaintiffs’ Motion For Summary Judgment Regarding Their Breach of Contract 

Claims, Defendants did not challenge the appropriateness of the amounts and did not raise the 

applicable affirmative defenses with regard to the damages sought.  Under Shuck v. Signature 

Flight Support of Nevada, Inc., 126 Nev. 434, 436, 245 P.3d 542, 544 (2010), the arguments that 

were not raised in response to the original motion must be deemed to have been waived and cannot 

be subsequently considered.  Thus, there are no issues of material fact with regard to Plaintiffs’ 

damages and Plaintiffs’ Motion for Entry of Judgment should be granted. 

Good cause appearing, the Court ORDERS as follows: 

1. IT IS HEREBY ORDERED that Plaintiffs’ Motion for Entry of Judgment is hereby 

GRANTED in its entirety; 

2. IT IS FURTHER ORDERED that a separate judgment shall issue in favor of 

Plaintiffs and against Defendants, jointly and severally, in the amount of $139,454.50, plus pre- 

and post-judgment interest at the rate provided for in the subject leases; and  
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3. IT IS FURTHER ORDERED that the Pre-Trial Conference, Calendar Call and 

Bench Trial shall be VACATED.   

IT IS SO ORDERED.  

 

 

      ____________________________________ 

 

 

 

 

Respectfully submitted by: 
 
HOLLEY DRIGGS  
 
 
/s/ F. Thomas Edwards____________ 
F. THOMAS EDWARDS, ESQ. (NBN 9549) 
JESSICA M. LUJAN, ESQ. (NBN 14913) 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs/Counter-defendants 
 

Approved as to form and content by: 
 
BLACK & WADHAMS 
 
 
/s/ Rusty Graf____________________ 
RUSTY GRAF, ESQ. (NBN 6322) 
10777 W. Twain Ave., Suite 300 
Las Vegas, NV 89135 
 
 
Attorneys for Defendants/Counterclaimants 
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Sandy Sell

Subject: FW: Bour

From: Rusty Graf <rgraf@blackwadhams.law> 
Sent: Monday, March 8, 2021 8:07:15 AM 
To: Tom Edwards <tedwards@nevadafirm.com> 
Cc: Jessica M. Lujan <jlujan@nevadafirm.com>; Diane Meeter <dmeeter@blackwadhams.law>; Mark Lounsbury 
<mlounsbury@blacklobello.law> 
Subject: RE: Bour  
  
No changes to either.   
  
Thank you and Stay safe! 
  
Rusty Graf, Esq. 
Partner 
  
  

 
p:   (702)869-8801 
f:   (702)869-2669 
a:   10777 W. Twain Ave., Suite 300 
       Las Vegas, NV 89135 
  
W:  www.blackwadhams.law   
E: rgraf@blacklobello.law (Effective until August 1, 2020) 
E: rgraf@blackwadhams.law  (Effective August 1, 2020) 
  

 

This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to the sender that is protected by the Electronic 
Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may be legally privileged. This message (and any associated files) is intended only for the use of the 
individual or entity to which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret. If you are not the 
intended recipient, you are hereby notified that any dissemination, duplication or distribution of all, or any part of this message, or any file associated with this message, 
is strictly prohibited. If you have received this communication in error, please notify Black & Wadhams immediately by telephone (702-869-8801) and destroy the 
original message. Please be further advised that any message sent to or from Black & Wadhams may be monitored. 
  

From: Tom Edwards <tedwards@nevadafirm.com>  
Sent: Friday, March 5, 2021 12:44 PM 
To: Rusty Graf <rgraf@blackwadhams.law> 
Cc: Jessica M. Lujan <jlujan@nevadafirm.com> 
Subject: Bour 

The linked image cannot be  
displayed.  The file may have been  
moved, renamed, or deleted. Verify  

that the link points to the correct  
file and location.
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Rusty, 
  
Attached for your review are the order and judgment.  The only change to the judgement from the last one you saw is 
that we updated the prejudgment interest amount.   Please let me know if we can affix your electronic signature and 
submit.   
  
Thanks 
Tom 
  
F. Thomas Edwards 
Shareholder 
Las Vegas Office 
  

 
__________________________________________________________________________________ 
Tel: 702.791.0308 | Fax: 702.791.1912                                                      Tel: 775.851.8700 | Fax: 775.851.7681 
400 S. 4th Street, Suite 300, Las Vegas NV 89101                                      800 S. Meadows Parkway, Suite 800, Reno NV 89521 
  
www.nevadafirm.com 
  
This email message (including any attachments): (a) may include privileged, confidential, proprietary and/or other protected information, (b) is sent based upon a 
reasonable expectation of privacy, and (c) is not intended for transmission to, or receipt by, unauthorized persons.  If you are not the intended recipient, please notify 
the sender immediately by telephone (702.791.0308) or by replying to this message and then delete the message and all copies or portions from your system.  Thank 
you. 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-19-794864-C4520 Arville, Plaintiff(s)

vs.

Bour Enterprises LLC, 
Defendant(s)

DEPT. NO.  Department 5

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting Motion was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 3/9/2021

Tom Edwards, Esq. tedwards@nevadafirm.com

BRENT CARSON bac@winnercarson.com

Diane Meeter dmeeter@blacklobello.law

J. Graf Rgraf@blacklobello.law

Sandra Sell ssell@nevadafirm.com

Jessica Lujan jlujan@nevadafirm.com

Marsha Stallsworth mstallsworth@blackwadhams.law

Marsha Stallsworth mstallsworth@blackwadhams.law

AI000640



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

03827-59/2568104 

F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
E-mail: tedwards@nevadafirm.com 
JESSICA M. LUJAN, ESQ. 
Nevada Bar No. 14913 
E-mail: jlujan@nevadafirm.com 
HOLLEY DRIGGS 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone: 702/791-0308 
Facsimile: 702/791-1912 
 
Attorneys for Plaintiffs/Counterdefendants 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
  
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Counterclaimants. 
 v. 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, DOES I-X; and ROE 
CORPORATIONS I-X, 
 
   Counterdefendants, 
 

Case No:  A-19-794864-C  
Dept. No.:  5 
 
NOTICE OF ENTRY OF ORDER 
 
 

 

YOU, and each of you, will please take notice that an Order Granting Plaintiffs’ Motion 

for Entry of Judgment in the above-entitled matter was filed and entered by the Clerk of the above- 

/// 

Case Number: A-19-794864-C

Electronically Filed
3/9/2021 4:07 PM
Steven D. Grierson
CLERK OF THE COURT
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entitled Court on the 9th day of March, 2021, a copy of which is attached hereto. 

Dated this 9thth day of March, 2021. 

HOLLEY DRIGGS  
 
 

             /s/ F. Thomas Edwards____________________ 
F. Thomas Edwards, Esq. (NBN 9549) 
Jessica M. Lujan, Esq. (NBN 14913) 
400 S. Fourth Street, Third Floor 
Las Vegas, NV 89101  

 
Attorney for Plaintiffs/Counter-defendants 

 

 

CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Holley Driggs and that on this 

9th day of March, 2021, I did cause a true and correct copy of the foregoing NOTICE OF ENTRY 

OF ORDER, to be served upon each of the parties listed below via electronic service through the 

Court’s Odyssey File and Service System: 

Rusty Graf, Esq. 
BLACK & LOBELLO 
10777 W. Twain Ave., Suite 300 
Las Vegas, NV 89135 
 
Brent Carson, Esq. 
WINNER & CARSON 

  

7935 W. Sahara Ave., Suite 101   
Las Vegas, NV 89117   
   
   

 
 

/s/ Sandy Sell  
An employee of HOLLEY DRIGGS  
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F. THOMAS EDWARDS, ESQ. 
Nevada Bar No. 9549 
E-mail: tedwards@nevadafirm.com 
JESSICA M. LUJAN, ESQ. 
Nevada Bar No. 14913 
E-mail: jlujan@nevadafirm.com 
HOLLEY DRIGGS  
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone: 702/791-0308 
Facsimile: 702/791-1912 
 
Attorneys for Plaintiffs/Counterdefendants 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, 
 
   Plaintiffs, 
 
 v. 
 
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Defendants. 
  
BOUR ENTERPRISES, LLC, a Nevada limited 
liability company; MULUGETA BOUR, an 
individual; HILENA MENGESHA, an 
individual; DOES 1 through 100, inclusive, 
 
   Counterclaimants. 
 v. 
 
4520 ARVILLE, a California general 
partnership; MCKINLEY MANOR, an Idaho 
general partnership, DOES I-X; and ROE 
CORPORATIONS I-X, 
 
   Counterdefendants, 
 

Case No:  A-19-794864-C  
Dept. No.:  5 
 
 
 
ORDER GRANTING PLAINTIFFS’ 
MOTION FOR ENTRY OF JUDGMENT 

Date of Hearing: March 2, 2021 
Time of Hearing: 9:00 a.m. 

  
 

/// 

/// 

Electronically Filed
03/09/2021 12:35 PM

Case Number: A-19-794864-C

ELECTRONICALLY SERVED
3/9/2021 12:35 PM
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This matter came before the Court upon Plaintiffs’ Motion for Entry of Judgment on March 

2, 2021 at 9:00 a.m.  F. Thomas Edwards, Esq., appeared on behalf of Plaintiffs.  Rusty Graf, Esq., 

appeared on behalf of Defendants.  The Court carefully reviewed and considered the relevant briefs 

and documents on file in this case and considered the oral arguments of counsel.  After taking the 

matter under advisement, the Court FINDS and CONCLUDES as follows: 

Per the Court’s order entered January 28, 2021, the Court granted Plaintiffs’ Motion For 

Summary Judgment Regarding Their Breach of Contract Claims.  Per that order, the Court 

concluded that the undisputed material facts established that Defendants breached the leases and 

personal guaranties.  The Court rejected Defendant's argument as to constructive eviction as the 

implied warranty of habitability was deemed inapplicable in commercial leases and that even if 

such warranty is applicable, it was specifically waived by the Defendants in the subject leases. 

Therefore, the only remaining issue is whether a trial is necessary to prove Plaintiffs’ 

damages.  The damages Plaintiffs sought were set forth in the Exhibits 5 and 6 of the Plaintiffs’ 

Motion For Summary Judgment Regarding Their Breach of Contract Claims, wherein Plaintiffs 

sought $62,223.08 for Units C-23/24 and $77,231.42 for Units C-10/29, for a total of $139,454.50.  

In response to Plaintiffs’ Motion For Summary Judgment Regarding Their Breach of Contract 

Claims, Defendants did not challenge the appropriateness of the amounts and did not raise the 

applicable affirmative defenses with regard to the damages sought.  Under Shuck v. Signature 

Flight Support of Nevada, Inc., 126 Nev. 434, 436, 245 P.3d 542, 544 (2010), the arguments that 

were not raised in response to the original motion must be deemed to have been waived and cannot 

be subsequently considered.  Thus, there are no issues of material fact with regard to Plaintiffs’ 

damages and Plaintiffs’ Motion for Entry of Judgment should be granted. 

Good cause appearing, the Court ORDERS as follows: 

1. IT IS HEREBY ORDERED that Plaintiffs’ Motion for Entry of Judgment is hereby 

GRANTED in its entirety; 

2. IT IS FURTHER ORDERED that a separate judgment shall issue in favor of 

Plaintiffs and against Defendants, jointly and severally, in the amount of $139,454.50, plus pre- 

and post-judgment interest at the rate provided for in the subject leases; and  
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3. IT IS FURTHER ORDERED that the Pre-Trial Conference, Calendar Call and 

Bench Trial shall be VACATED.   

IT IS SO ORDERED.  

 

 

      ____________________________________ 

 

 

 

 

Respectfully submitted by: 
 
HOLLEY DRIGGS  
 
 
/s/ F. Thomas Edwards____________ 
F. THOMAS EDWARDS, ESQ. (NBN 9549) 
JESSICA M. LUJAN, ESQ. (NBN 14913) 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Plaintiffs/Counter-defendants 
 

Approved as to form and content by: 
 
BLACK & WADHAMS 
 
 
/s/ Rusty Graf____________________ 
RUSTY GRAF, ESQ. (NBN 6322) 
10777 W. Twain Ave., Suite 300 
Las Vegas, NV 89135 
 
 
Attorneys for Defendants/Counterclaimants 
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Sandy Sell

Subject: FW: Bour

From: Rusty Graf <rgraf@blackwadhams.law> 
Sent: Monday, March 8, 2021 8:07:15 AM 
To: Tom Edwards <tedwards@nevadafirm.com> 
Cc: Jessica M. Lujan <jlujan@nevadafirm.com>; Diane Meeter <dmeeter@blackwadhams.law>; Mark Lounsbury 
<mlounsbury@blacklobello.law> 
Subject: RE: Bour  
  
No changes to either.   
  
Thank you and Stay safe! 
  
Rusty Graf, Esq. 
Partner 
  
  

 
p:   (702)869-8801 
f:   (702)869-2669 
a:   10777 W. Twain Ave., Suite 300 
       Las Vegas, NV 89135 
  
W:  www.blackwadhams.law   
E: rgraf@blacklobello.law (Effective until August 1, 2020) 
E: rgraf@blackwadhams.law  (Effective August 1, 2020) 
  

 

This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to the sender that is protected by the Electronic 
Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may be legally privileged. This message (and any associated files) is intended only for the use of the 
individual or entity to which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret. If you are not the 
intended recipient, you are hereby notified that any dissemination, duplication or distribution of all, or any part of this message, or any file associated with this message, 
is strictly prohibited. If you have received this communication in error, please notify Black & Wadhams immediately by telephone (702-869-8801) and destroy the 
original message. Please be further advised that any message sent to or from Black & Wadhams may be monitored. 
  

From: Tom Edwards <tedwards@nevadafirm.com>  
Sent: Friday, March 5, 2021 12:44 PM 
To: Rusty Graf <rgraf@blackwadhams.law> 
Cc: Jessica M. Lujan <jlujan@nevadafirm.com> 
Subject: Bour 

The linked image cannot be  
displayed.  The file may have been  
moved, renamed, or deleted. Verify  

that the link points to the correct  
file and location.
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Rusty, 
  
Attached for your review are the order and judgment.  The only change to the judgement from the last one you saw is 
that we updated the prejudgment interest amount.   Please let me know if we can affix your electronic signature and 
submit.   
  
Thanks 
Tom 
  
F. Thomas Edwards 
Shareholder 
Las Vegas Office 
  

 
__________________________________________________________________________________ 
Tel: 702.791.0308 | Fax: 702.791.1912                                                      Tel: 775.851.8700 | Fax: 775.851.7681 
400 S. 4th Street, Suite 300, Las Vegas NV 89101                                      800 S. Meadows Parkway, Suite 800, Reno NV 89521 
  
www.nevadafirm.com 
  
This email message (including any attachments): (a) may include privileged, confidential, proprietary and/or other protected information, (b) is sent based upon a 
reasonable expectation of privacy, and (c) is not intended for transmission to, or receipt by, unauthorized persons.  If you are not the intended recipient, please notify 
the sender immediately by telephone (702.791.0308) or by replying to this message and then delete the message and all copies or portions from your system.  Thank 
you. 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-19-794864-C4520 Arville, Plaintiff(s)

vs.

Bour Enterprises LLC, 
Defendant(s)

DEPT. NO.  Department 5

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting Motion was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 3/9/2021

Tom Edwards, Esq. tedwards@nevadafirm.com

BRENT CARSON bac@winnercarson.com

Diane Meeter dmeeter@blacklobello.law

J. Graf Rgraf@blacklobello.law

Sandra Sell ssell@nevadafirm.com

Jessica Lujan jlujan@nevadafirm.com

Marsha Stallsworth mstallsworth@blackwadhams.law

Marsha Stallsworth mstallsworth@blackwadhams.law
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Case Number: A-19-794864-C

Electronically Filed
3/18/2021 11:34 AM
Steven D. Grierson
CLERK OF THE COURT
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Steven D. Grierson
CLERK OF THE COURT
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