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DATE
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PAGE(S)

Agreement Between the County of
Clark and The Clark County
Prosecutors Association, July 1,
2020 to June 30, 2021

07/01/2020

1

111-155

Alexander M. Burrill, A Law
Dictionary & Glossary (2d ed.
1867), Vol. 1, select pages:
- Any, p. 106
- Charge, p. 277
- Excussio-Executive, pp. 583-
841

00/00/1867

030-035

Alexander M. Burrill, A Law
Dictionary & Glossary (2d ed.
1867), Vol. 2, select pages:
Judicial, p. 107
Person(al), p. 293
Power, p. 318
Prosecute, p. 348

00/00/1867

036-045

Bob Fulkerson (@bobfulkerson),
Twitter, (Mar. 26, 2021)

03/26/2021

158

Bruce Wyman, The Principles of the
Administrative Law Governing the
Relations of Public Officers (1903),
excerpt:

- Ch. 6, § 44, Officer, pp. 163-65

00/00/1903

052-056

Clark County Merit Personnel
System, Personnel Policies (eff.
Feb. 17, 2004)

02/17/2004

057-110

1 “Executive” is not defined in this dictionary.
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PAGE(S)

Colton Lochhead, Assembly votes to
ban death penalty, Las Vegas Rev.
dJ., Apr. 14, 2021.

04/14/2021

2

251-253

Daniel Nichanian, Nevada
Prosecutors Are Standing in the
Way of Abolishing the Death
Penalty, The Appeal, May 7, 2021.

05/07/2021

505-507

David Ferrara, DA to proceed with
death penalty against gunman in
1999 store killings, Lias Vegas Rev.
J., Mar. 26, 2021.

03/26/2021

163-166

Dayvid Figler (@0yVegas), Twitter
(Mar. 26, 2021)

03/26/2021

157

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Decision and Order
(denying Defense Motion for
Reconsideration)

06/17/2021

585

Floyd R. Mechem, A Treatise on the
Law of Public Offices and Officers
(1890), excerpts:
- Chap. I, § 18, Executive
Officers
- Chap. II, § 38, Deputies
- Chap. II, § 570, Authority of
Deputies

00/00/1890

046-051
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DATE

VOLUME

PAGE(S)

Governor Sisolak issues statement
regarding Assembly Bill 395
https://gov.nv.gov/News/Press/2021/
Governor_Sisolak issues_statement
_regarding_ Assembly_Bill_395/,
May 13, 2021.

05/13/2021

3

521

J.J.S. Wharton, Law Lexicon, or
Dictionary of Jurisprudence (2d
Am. ed. 1860), select pages:

- Charge, p. 137

- Executive, p. 285

- Function, p. 322

- Judicial, pp. 401, 406

- Legislation/Legislator/

Legislature, p. 432

- Magistrate, p. 459

- Power, p. 597-99

- Prosecution, p. 616

- Sovereign, p. 702

- Trnal, p. 751

00/00/1860

001-014

James DeHaven, Democratic leader
mum on bill to ban death penalty as
deadline looms at the Legislature,
Reno Gazette J., May 11, 2021.

05/11/2021

508-509

James DeHaven, Sisolak lauds
‘very productive’ 2021 Nevada
Legislature, vows to sign public
option bill, Reno Gazette J., June 2,
2021

06/02/2021

576-578




Jared Busker (@JaredBusker),
Twitter (Mar. 26, 2021)

03/26/2021

156

Jon Ralston (@RalstonReports),
Twitter Mar. 26, 2021)

03/26/2021

161

Jon Ralston, This Is The Way The
Legislature Ends, The Nev.
Independent, Jun. 6, 2021.

06/06/2021

579-583

Joseph E. Worcester, Dictionary of
the English Language (1860), select
pages:

- Any, p. 65

- Charge, pp.227-28

- Executive/Exercise, pp. 515-16

- Functions, p. 596

- Judicial, p. 794

- Legislate, p. 828

- Person, p. 1061-62

- Power, p. 1112

- Prosecute, p. 1143-44

- Sovereign, p. 1368

00/00/1860

015-029

Khaleda Rahman, Nevada is Trying
to Abolish the Death Penalty—
Democrats Stand in the Way,
Newsweek, May 11, 2021.

05/11/2021

510-520

Kristen Kidman, John L. Smith On
The Death Penalty Ban' Why
Won't It Pass In Nevada? KNPR’s
State of Nevada, May 18, 2021.

05/18/2021

556-559

Michael Kagan (@MichaelGKagan),
Twitter (Mar. 26, 2021)

03/26/2021

159




Michelle Rindels & Tabitha
Mueller, Nevada Assembly votes to
abolish death penalty in historic
moves bill’s future uncertain in

Senate, The Nev. Independent,
Apr. 13, 2021.

04/13/2021

171-173

Michelle Rindels
(@MichelleRindels), Twitter,
(Mar. 26, 2021)

03/26/2021

162

Michelle Rindels, Nevada
Lawmakers discuss abolishing

death penalty for first time since ill-

fated 2017 effort, The Nev.
Independent, Mar. 31, 2021.

03/31/2021

167-170

Michelle Rindels, Sisolak,

Democrats spike efforts to repeal
the death penalty in Nevada, The
Nev. Independent, May 13, 2021.

05/13/2021

522-524

Rae Lathrop (@raelathrop), Twitter
(Mar. 26, 2021)

03/26/2021

160

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Amended
Opposition to Motion for the Court
to Issue Second Supplemental
Order of Execution and Second
Supplemental Warrant of
Execution, Apr. 26, 2021

04/26/2021

434-452

State of Nevada v. Floyd, Case No.
99C159897, Clark County District

05/18/2021

552-555




Court, Nevada, Decision and Order
Denying Defendant’s Motion to
Disqualify Clark County District
Attorney’s Office, May 18, 2021

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Exhibit to Amended
Opposition to Motion for the Court
to Issue Second Supplemental
Order of Execution and Second
Supplemental Warrant of
Execution, Apr. 26, 2021

04/26/2021

453-461

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Exhibits to
Opposition to Motion for the Court
to Issue Second Supplemental
Order of Execution and Second
Supplemental Warrant of
Execution, Apr. 21, 2021

04/21/2021

271-433

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Motion and Notice
of Motion for the Court to Issue
Second Supplemental Order of
Execution and Second
Supplemental Warrant of
Execution, Apr. 14, 2021

04/14/2021

174-235

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Motion for
Reconsideration, May 19, 2021

05/19/2021

560-568




State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Motion to

Disqualify Clark County District
Attorney’s Office, Apr. 14, 2021

04/14/2021

236-250

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Notice of Hearing

on Motion for Reconsideration,
May 20, 2021

05/20/2021

569

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Opposition to
Motion for the Court to Issue
Second Supplemental Order of
Execution and Second
Supplemental Warrant of
Execution, Apr. 21, 2021

04/21/2021

254-270

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, Reply to Opposition
to Motion to Disqualify Clark
County District Attorney’s Office,
Apr. 29, 2021

04/29/2021

477-491

State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, State’s Opposition
to Defendant’s Motion to Disqualify
Clark County District Attorney’s
Office, Apr. 26, 2021

04/26/2021

462-476




State of Nevada v. Floyd, Case No.
99C159897, Clark County District
Court, Nevada, State’s Reply to
Defendant’s Opposition to Motion
for the Court to Issue Second
Supplemental Order of Execution

and Second Supplemental Warrant
of Execution, May 5, 2021

05/05/2021

492-504

State of Nevada v. Floyd, Case No.
99C159897, A21832852-W, Clark
County District Court, Nevada,
Transcript of All Pending Motions,
May 14, 2021

05/14/2021

525-551

Tabitha Mueller & Michelle
Rindels, Mixed signals from
governor, election considerations
blamed for failure of death penalty
repeal effort, The Nev.
Independent, May 23, 2021.

05/23/2021

570-575

Respectfully submitted,

Is| Brad D. Levenson
BRAD D. LEVENSON
Assistant Federal Public Defender
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A

LAW DICTIONARY

AXND

GL()SSARY:

CONTAINING FULL DEFINITIONS OF THE PRINCIPAL TERMS OF THE COMMOXN
AND CIVIL LAW, TOGETHER WITH TRANSLATIONS AND EXPLANATIONR
OF THE VARIOUS TECHNICAL PHRASES IN DIFFERENT LANGUAGES,
OCCURRING IN TIIE ANCIENT AND MODERN REPORTS, AND
STANDARD TREATISES; EMBRACING, ALSO, ALL
THE PRINCIPAL COMMON AND CIVIL
LAW MAXIMS,

m OF WioH. LAW LIBRARY.

. . T 3

COMPILED ON THE BASIS OF SPELMAN'S GLOSSARY,

AND ADAPTED TO THE

éJURISPRUDENGE OF THE UNITED STATES;

( WITH COPIOUB ILLUSTRATIONS. CRITICAL AND MIRTORICAL,

By ALEXANDER M. BURRILL.

COUNSELLOR AT LAW,

AUTEOGR (F 4 TREATISE OX YOLUNTARY AVMIGYMENTS, A TREATISE ON CIRCUMSTAVTIAL ETIDENCE 4AND 4 TREATIMR ON PRACTICE, &C.

3I<1p(..

Virm orgines ratisnesgue [Laten] perulhu-rll uquz preeeipue scientin ad enodandos plerosqus jorle tayuess utebatur,
A. Grimes, Noet. Att, xlil. 10,

Msnoar -

SECOND EDITION.

Vol I

NEW YORK:
BAKER, VOORHIS & CO., LAW PUBLISIIERS,
No. 66 NassaUv STREET.
1867,
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ANT

toms upon wools, woolfells and leather,
granted to Edward I by parliament in the
third year of hisreign. Vaugh. 161, 162.
Bee Custuma antiqua.

ANTIQUARE. Lat. [from antiguus, an-
cient, old.] In the Roman law. To re-
store a former law or practice ; to reject or
vote against a new law; to prefer the old
law. Those who voted against a proposed
law wrote on their ballots the letter
initial of ANTIQUO, I am for the old law.
Caly. Lez.

ANTIQUITAS. Lat. [from antiguus,

(106)

, the

APA

ANUELS LIVRES. L. Fr. The year
books. Kelkam. L.Fr. Dict. See Year
Books. '

ANUYTE, Anute.
2 And. 1, 2.

ANY. A common word in statutes and
other writings, having sometimes the sense
of “some,” but more frequently that of
“all” or “every.” See At any time.
Like the word “all,” (q. v.) it has often
been made the subject of judicial construc-
tion, and, like that word, its meaning has
been restrained and limited, as in the fol-

L. Fr. Annuity.

ancient.] In the civil law, Ancient or|lowing examples:

former law, or practice. JInst. 1. 6. 7.| ‘“Any court of record,” has, in England,
Modus alius antiquitati placuit, alium novi- | been confined to the fonr courts at West-
tas per usum ampleza est; the ancient law - minster. 6 Co. 19.

adopted one raode, modern practice has es-| “ Any person or persons,” in the Act of
tablished another. 7d. 4.11. pr. Antiqui-" Congress of April 30th, 1790, § 8, though
tas dubitabat, &c. Cod. 8. 33. 14. Lit- admitted to be broad enough to com{)re—
erally, antiquity ; which is the term con- hend every human being, was held to be lim-
stantly used by Lord Coke and other ited to the objects to which the legislature

writers, to denote the same thing.

ANTIQUUM DOMINICUM. L. Lat.
In old English law. Ancicnt demesne,
(q.- v.) Fleta, lib. 2, ¢. 71,§15. Con-!
trasted with novum perquisitum, (new pur-
chase or acquest.) Jd. ibid.

ANTISTES. Lat. In the civil law.
A chicf or presiding priest ; a bishop, (epis-
copu;? Inst. 1.20.5. Cod. 1. 3. 18, 22,25.

ANTISTITIUM. L. Lat. In old Eng-
l’i‘s‘h law. A monastery. Blount. Whis-.

10,

ANTITHETARIUS. L. Lat. [fromGr.
dyrifeats, opposition?] A term applied, in
ancient law, to one who endeavored to
discharge himself of a fact of which he was
accused, by recriminating, or charging his

accuser with the same fact.  Cowell.
Whishaw.

ANTOR. L. Fr. Around. Kelham.
See Entour.

ANTRUSTIO, Amtrustio. L. Lat. [from
Sax. an, one, or Germ. , office, and
trusty.] In early feudal law. A confi-
dential vassal. A term applied to the
followers or dependents op the ancient
German chiefs, and of the kings and counts
of the Franks. It occurs inthe formularies
of Marculfus, and imported the same with
what was called in the Salic laws, komo in
truste dominica, (a rean in his lord’s trust,
or one who had sworn faith to his lord.) .
Marculf. Form. lib. 1, c. 18. L. Salic. |
tit. 43, § 4. Spelman, voc. Amtrustio,
Esprit des Lots, liv. 80, c¢. 16. 1 Robert-
son’s Charles V. Appendix, note viii

rintended to apply the words. Marshall,
C.J. 38 Wheaton's R. 631.

“Any creditor,” in a deed, has been held
to be used in a limited sense. 5 B. & Ald.

| 869.

“ Any other matter or thing, from the
beginning of the world to thc day of the
date hercof,” in a release, has been re-
strained to the subject-matter on which the
partics acted. 4 Mason’s R. 227.

AORE. L.Fr. Now. L. Fr. Dict. See

Gold. Kelham. See
Oor.

APANAGE, Appanage, Apenage. [L.
Lat. appanagium, appenagium, q.v.] In
old French law. A provision for the sup-
port of younger sons; an allowance made
to younger branches of a sovereign house,
out of the revenues of the country, gene-
rally together with a grant of public do-
mains ; the provision of lands or feudal su-
periorities formerly assigned by the kings
of France for the maintenance of their
younger sons. Spelman, voc. Appena-
gium, Brande. P. Cyclopedia.

" Ore.

AOUR. L.Fr.

APARELLE, Aparaile, Appareillie. L.
Fr. Ready. Kelham.

APARES. L.Lat. Peers; equals. See
Appares.

APARLUY, Aperluy. L. Fr. By it

self; separately.  Yearb. H. 9 Hen. V1. 21.

APARTE. L Fr. Open; full. Kel-
kam. Sece Apert.
APARTEMENT. L. Fr. Openly;

plainly. Kelham. See Aperiment.
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CHA

of some particular moral quality, supposed
to be capable of raising a presumption con-
flicting with the particular offence charged,
which evidence 1s used to establish. So
far, it may be termed particular character.
Wharton’'s Am. Crim. Law, 294. Baut it
is strictly general in another sense, that is,
habitual, derived from a course of life, and
not from particular acts of conduct. 2
Russ. Crimes, 184. 1 Phill. Evid. 469,
470. 1In these cases, the term *gencral”
is :jnplied to the person whose character is
made the subject of evidence. But the
more common application of the term is to
the persons whose opinions of such charac-
ter arc referred to. The general character
of a person is the character or reputation
whicll: he generally bears, that is, which he
is supposed or believed to possess, not by
one or two individuals, but by the commu-
nity in which he has resided, or where he
has been gencrally known.

CHARAXARE, Carazare. L.Lat. In
old records. To mark; to write. Spel-
man. Charazator; a writer; anotary. Id.
Charazatura; a writing ; the obliteration of
8 writi Id,

CHARE. L. Fr. In old English law.
A plough. Stat. Westm. 1, c. 1.

CHARETTE, Ckaret, Charret. L. Fr.
In old English law. A cart. Stat. Westm.
1, e 1, 32. Britt. c. 1. Charretler; a
carter. Kelham.

A cart-load. 1 And. 60.

CHARGE. [Lat. onus; Span. carga.]
A burden; an locumbrance or lien upon
land ; a duty or liability attached to, or ob-
ligation imposed upon a person.* 3 Co. 14,
Harber(s case. 1 Steph.Com. 348. 3 Id. 637,

To CHARGE. [Lat. onerare.] To bind;
to make or hold liable; to subject to, or
buarthen. Thus, land is said to be charged
with a covenant of warranty, a debt, execu-
tion, (3 Co. 12, 14,) or trust. 4 Kent's
Com. 540. 80 a person is said to be charged
with a duaty or liability. 3 Co. ub. sup.
“1If two be bound in an obligation, there
the charge shall survive: so it appears that
when land shall be charged by any lien,
the charge ought to be equal, and one alone
shall not bear all the burthen, and the law
on this point is grounded on great equity :
but in all the cases at the common law, if
the party who should be ckarged had alien-
ed the land bdona fide, before any action
brought, the land in the hands of the
purchaser was not subject to any ckarge or
execution.” [7d. 14.

(217)

CHA-

In practice. To subject land or person
to execution. 3 Co. ub. sup. To charge
a person in execution, is to take or arrest
him by virtue of a writ of execution. 1
Tidd's Pr. 385, 367. 4 Term R. 361,

CHARGE. In practice. An address
to a jury impannelled in a cause, by the
presiding judge, after the case has been
closed on both sides, recapitulating and
commenting upon the testimony adduced
by the respective parties, and instructing
the jury in any matter of law arising upon
it* 3 Steph. Com. 617. Story, J. 10
Peters’ R. 857, 660. In English practice,
this is cslled the summing up, (q. v.) 2
Tidd's Pr. 867. 1 Archb. Pr,195.

An address to the grand jury or inquest
of a county, by the presiding judge of the
Court of Oyer ang Terminer, or other
principal criminal court, instructing them
in their duty.* 4 Bl Com. 303.

To charge. To deliver such an addresa.

To CHARGE. In equity pleading. To
make a distinct and formal allegation in a
bill, usually for the purpose of anticipating
and meeting some n{’legation or defence on
the part of the defendant.* If the plain-
tiffs are aware of any defence which may
be made, and have any matter to allege
which may avoid it, the general charge of
confederacy is usually followed by an alle-
gation that the defendants pretend or set
up the matter of their defence, and by a
charge of the matter which may be used to
avoid it. This is commonly called the
charging part of the bill Mitford’s Ch.
Pl 43. Story's Eq. Pl § 31.

CHARGE. In equity practice. A
statement in writing made by a party to a
suit in equity, before a master of the court,
of the items with which the opposite party
should be debited or should account for, or
of the claim of the party making it. Itis
more comprehensive than a claim, which
implies only the amounnt due to the person
producing it, while a charge may embrace
the whole liabilities of the accounting par-
ty. Hoffman's Master in Chane. 36,

CHARGE. In Scotch law. The com-
mand of the king’s letters to perform some
act; as a charge to enter heir, Bell's Dict.

A messenger’s execution, requiring a
person to obey the order of the king's let-
ters; as a charge on letters of horning, or
a charge against a superior. [Id.

CHARGE AND DISCHARGE. In
equity practice. The mods or form of ac-
counting before a master. Where a decree
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CHA

or order of the court directs an account to
be taken and examined before a master, in
such case the plaintiff delivers in an ac-
count before the master, in the form of a
charge, (g.v.) against the defendant ; which
being examined and gone through, the de-
fendant or adverse party must bring in his
discharge, (q. v.) against such charge ; which
being likewise examined and gone through,
the master will exercise his judgment upon
the evidence, and allow or disallow the
charge, or any part of it, as he thinks pro-
per, and so, e contra, as to the discharge,
after which the report is made. Cunning-
ham., Whishaw. 2 Daniell's Chanc. Pr,
1420—1422. Hoffman’s Mast. in Chanc.
36—389.

CHARGE D’AFFAIRES. Fr. Inin-
ternational law. A person entrusied with
the affairs of his nation. The title of a
diplomatic representative, or minister of
the fourth grade. 1 Kent's Com. 39, note.
Wheaton’s Elem. Intern. Law, 277.

CHARGEANT, Chargaunt. L. Fr.
Efrom charger, . v.] Weighty; heavy;
orcible ; penal ; expensive. Kelham.

CHARGER. L. Fr. To load. Ont
charge certein vesselz ove lour bienz; have
loaded certain vessels with their goods.

Yearb. T. 11 Hen. VI 3. Chargeez;
loaded ; laden. Kelkam.
CHARGES. In practice. Expenses

incurred in a suit at law or in equity, or
other judicial proceeding; including such
as do not come under the technical de-
nomination of costs. The expression “ costs
and charges” is of frequent occurrence in
practice. See 2 Wils. 267, 268.
CHARITABLE. This word, in the ex-
pressions ‘“charitable wuses,” “ charitable
trusts,” is understood in a verv large sense,
comprisiu% not only gifts for the benefit of
the poor, but endowments for the advance-
ment of learning, or institutions for the en-
couragement of science and art, and for any
other useful and public purpose, as well as
donations for pious or religious objects.
3 Steph. Com. 229, See 1 Id. 428, and
note (b). 2 Chitt. Bl. Com. 273,274, and
notes. 2 Kent's Com. 285—288, and notes.
8 Story's Eq. Jur. §§ 1160—1164. Duke
on Charit. Us, 105,118, cited tbid. U. S.
Digest, Charities and Charitable Uses.
CHARITY. A charitable gift or be-
quest; a gift or bequest to charitable nses
or purposes. Sce Charitable. Described
by iord Camden as a “gift to a general
public use, which extends to the rich as

(218)

CHA
well as to the poor.” Ambl. 651. See 2
Story’s Kq. Jur. ch. 32. U. S. Digest,

Charities and Charitable Uses.

CHARRE, Char. [L. Lat. charrus,
An old weight of lead in England. Cowell.
See Charrus.

CHARRETE. L. Fr. A cart. Yearb.
(Additions) H. 3 Edw. IIL 8.

CHARRUS. L. Lat. In old English
law. A char, or charre. A weight of lead
consisting of thirty pigs (fotmelli,) each
pig containing six stone wanting two
pounds, and cach stone twelve pounds.
Fleta, lib. 2, c. 12, §8 1, 2. It seems to
have been sometimes written carectala.
See Cowell, voc. Fotmel,

CHARNEL. L. Fr. Lat. carnalis.]
Of the same flesh, (or blood). Charnels
amys ; relations by blood. Britt. c. 52.

CHARTA. Lat. [Gr. yéems.] In the
civil law. Paper; the material on which
instruments, books, &c. were written. Dig.
82. 52. Nov. 44, c¢. 2. Distinguished
from papyrus. Dig. 32. 52. 6. Charta
pura; blank paper. Id. 82. 52. 4. What
passed by a bequest of charte, and charta
pure, see Id. 32. 52. 4, 6. Id. 32. 76.

An instrument or writing. See Nov.
44, ¢. 2, instructing the tabelliones (notaries)
in the preparation of their instruments.

CHARTA, Carta. L. Lat. {Lat. sym-
bolum, tabule ; L. Fr. chartre ; ¥r. charte;
Span. carta.] In old English law. A
charter, or deed; a writing under seal, by
which conveyances of lands, contracts,
covenants and the like were evidenced
and ratified; (scriptum obsignatum, gquo
pradiorum cessiones, conlractus, conventiones
et hyjusmodirate fiunt.) Spelman. Bract.
fol. 833 b—38. Id. fol. 40. So called
from the material (charta, paper,) upon
which it was written. 2 Bl Com. 295.
See Charter, Deed. Charta de feoffamen-
to ; a charter of feoffment. Bract. fol. 33 b.
Charta de quieté clamantia ; a charter of
quit claim. Zd. ibid. Charta de confirma-
tione ; a charter of confirmation. Id. tbid.
Fleta, lib. 8,c. 14, § 1. See Carta. Charta
[carta] de non ente mon valet. A deed of
a thing not in existence is void. Co.
Litt. 36 a,

Any signal or token by which an cstate
was held; as a horn, &c. Willelmus, filius
Nigelli, tenuit custodiam foreste de Bern-
wode de domino rege, per unum cornu, quod
est charta predict@ foreste ; William, son
of Nigel, held the ward of the forest of
Bernwode of the king, by one horn, which
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This word combines both the idess pre-
sented by its Gireek and Latin equivalents,—
release for cause, (ez causa,) and such release
prayed for. The Greek is literally a re-
questing to be let off, (rap2, off, and dirtopes,
to re}gnest.)

EXCUSSIO. Lat. {from excutere, to
shake out, to search.] Inthecivillaw. A
diligent prosecution of a remcdy against a
debtor ; the exhausting of a remedy against
a principal debtor, before resorting to his
sureties. Translated discussion, (q. v.)

. In old English law. Rescue or rescous,
Spelman,

EXCUTERE. Lat. In the civil law.
To search thoroughly ; to prosecute a reme-
dy against one to the uttermost, especially
against a principal debtor; to search ad
peram et sacculum, to the last farthing.
Calv. Lez. )

EXECUCYON. L. Lat. Execution,
Britt. fol. 1 b.

EXECUTE. [Lat. exequi, exsequi, from
ex, from, and sequt, to follow.] To com-
plete, finish, or perfect; to follow out or
carry out; to mafe effectual or operative.*
A deed is not complete, and has no opera-
tion or effect, until ezecuted, that is, signed,
sealed and delivered by the party making
it. See Ezecution.

To perform or fulfil; to comply with, as
a contract.

To carry into effect; to make effectual ;
as by complying with, or acting under a
legal order or authority; to obey the writ
or mandate of a court. See Ezecution.

To carry into effect a sentence of death;
to inflict the punishment of death. See Jd.

A statute 18 said to execute a use, where
it transmautes the equitable interest of cestuy
que use into a legal estate of the same
nature, and makes him tenant of the land
accordingly, in lieu of the feoffee to uses or
trastee, whose estate, on the other hand, is
at the same moment annihilated. 1 Stepk.
Com. 339. '

EXECUTED. Completed ; made ; done;
carried into full effect; performed; com-
plied with; obeyed; tal ing effect imme-
diately; now in existence or In possession;
conveying an immediate right or posses-
sion. The opposite of ezecutory. ¢ Things
executed and done” are distinguished by
Finch, from things #executory and to do.”
Law,b. 1, ¢. 3, num. 39, See infra, and
see HErecutory.

EXECUTED CONSIDERATION. A
consideration performed prior to the pro-

(588)
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mise upon which it is founded, and which,
to be valid, must have been at the prece-
dent request of the promiser.* As if I
bail a man's servant, at the master’s re-
quest, and the latter afterwards promises to
indemnify me; this is an executed consid-
eration.* 2 Steph. Com. 113,

EXECUTED CONTRACT. A con-
tract which transfers the possession of a
thing, together with the right; a contract
which conveys a chose in possession, as
distinguished from a chose in action. 2
Bl Com. 443. 2 Steph. Com. 112.—A
contract where nothing remains to be done
by either party, and where the transaction
is completed at the moment that the agree-
ment is made; as where an article is sold
and delivered, and payment therefor is
made on the spot. Story on Contracts,

18.

EXECUTED ESTATE. An estate in
possession, by which a present interest
passes to, and resides in the tenant, not
depending on any subsequent circumstance
or contingency. 2 Bl Com. 162.

EXECUTED REMAINDER. A re
mainder by which a present interest passes
to the party, thongh to be enjoyed in fu-
turo. 2 Bl Com. 168. See Vested re-
mainder.

EXECUTED TRUST. A trust is so
called in resgect to ita creation, when the
transaction by which it is created is com-
plete, and in respect to ita execution, when
no further act is necessary to be done by
the trustee to give effect to it.* 2 Cradd’s
Real Prop. 577, 578, §§1808,1807. See
1 Whkite's Lead. Eq. Cases, 1—31, and
Am, ed. note.

EXECUTED USE. A use to which
the legal possession or estate is transferred
or annexed by statute; a use transferred
into possession.* 2 Crabb's Real Prop.
478,2§ 1654. 1 Steph. Com. 339.

EXECUTED WRIT. In practice. A
writ carried into effect by the officer to
whom it is directed. The term ezecuted,
applied to a writ, has been held to mean
used. Lord Hardwicke, Ambl. 81.

EXECUTIO. Lat. ’Lf]rom exequs, or
exsequi, to follow up.] e doing or fol-
lowing up of a thing; the doing a thing
comp%ete y or thoroughly ; managcment or
administration. See Ezecutio bonorum.

EXECUTIO. L. Lat. Inold practice.
Execution ; the final process in an action.
Bee Ezecution.

Executio ost finis ot fructus legis. Exe-
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cution is the end and frait of the law. Co
Litt. 289. An execution is the end of the
law. It gives the successful party the fruits
of his judgment. Marshall, C. J. 9 Peters
R. 28, It is the end in both of the Eng-
lish senses of the word ; being not only the
Jinal proceeding in an action, but the odject
also E)r which the action is prosecuted,
putting the party into attual possession of
the lands, goods, or money to which he is
entitled.*

Execntio juris non habet injuriam. The
execution of the law does not work a wrong.
2 Inst, 482, The law will not, in its ex-
ecutive capacity, work a wrong. Broom's
Maz, 57, [95). The imprisonment of 8
Ea;tfy in the execution, and by virtue of

ul process, is not such an act as can be
leaded in avoidance of a contract entered
mto while under its coercion.* JId.

EXECUTIO BONORUM. L.Lat. In
old English law. Management or admin-
istration of goods. .Ad ecclesiam et ad
amicos pertinebit executio bonorum ; the
execution of the goods shall belong to the
church and to the friends of the deceased.
Bract. fol. 80 b.

EXECUTION. [Lat. ezecutio; L. Fr.
ezecucyon.] The completion of an act or
proceeding, by which it is rendered opera-
tive or effectual ; a following out or car-
rying into effect; an enforcement. See
infra.

EXECUTION. In practice. The act

or mode of putting the sentence of the law
in force, or of carrying into effect the judg-
ment or decree ;?a court.* 3 Bl Com.
412. A judicial writ, (otherwise termed
Jinal process,) founded on a judgment ob-
tained in a civil court, and issued in behalf
of the party recovering such judgment, for
the purpose of obtaining the satisfaction or
full benefit of it.* Called by Lord Coke
“the life of the law,” and “the fruit and
life of every suit.” 5 Co. 89, 91. 'There
are various kinds of this process, but the
two most usual in practice are the fieri
JSacias, and the capias ad satisfaciendum.
See Fieri facias, Capias ad satisfaciendum,
Levari facias, Ertendi facias, Elegit, Ha-
bere fucias possessionem, De retorno habendo.
EXECUTION. In criminal law. The
carrying into effect the sentence of the law,
by the infliction of capital punishment. 4
Bl. Com. 403. 4 Steph. Com. 470.
EXECUTION. Inconveyancing. The
formality of signing, sealing and delivery
by the party making a deed, or of signing

(584)
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and publication by the party making a
will, in the presence of witnesses; by
which it is zendered complete and opera-
tive.* 4 Kent's Com. 450. Id, 5183—
516, and notes. 2 Bl, Com. 876.

EXECUTOR. L. Lat. [from exsqui,
or exrsequi, to follow up, execute or per-
form.] In old English law. A person
appointed or guthorized to execute or per-
form a duty or trust ; especially to manage
and dispose of the property or estate of a
deceased person; an execntor.*

Ezecutor & lege constitutus ; an executor
appointed by law; the ordinary of the
diocese. 1 Williams en Erec. 185.

Ezxecutor ab episcopo constitutys, or exe-
cutor dativus ; an exeeutor appointed by
the bishop; an sdministrator to an in-
testate. [d. ibid,

Ezecutor & testatore constitulus; an ex-
ecutor appointed by a testator. Jd. idid.
Otherwise termed ezeculor lestamentarius ;
a testamentary executor. Jd. ibid. This
is the modern sense of the word, commonly
expressed in the old books by the single
word, ezecutor. Glanv.lib. 7, c. 8. Bract.
fol. 20, 81, Bt residuum relinquatur ex-
ecutoribus ad faciendum testamentum de-
Juncti ; and the residue shall be left to the
executors, to do the will of the deceased,
Mug. Chart. Joh. c. 36. Id. 9 Hen. 1IL
c. 18,

FEzecutor testamenti ; executor of a will.
Fleta, lib. 2, c. 70, § 5.

EXECUTOR. [L.Lat. erecutor ; L. Fr.
ezecutour.{ A person appointed by a tes-
tator, in his last will and testament, to
carry it into effect or ezecution after his
decease, and to dispose of his property
according to the tenor of the will*
Wood's Inst. 310, Cowell, Blount. Whi-
shaw.—A person appointed by a testator,
and whose appointment is confirmed by
the proper court, to execute his will, and
to represent him in his personal rights and
ligbilities. Brande. Iﬁetowhom another
man commits by will the execution of his
last will and testament. 2 Bi. Com. 503.
See 1 Williams on Erec. 185, et seq.

This word has been adopted, without
change, from the Latin of the earliest
writers on English law. Glanv. lib. 7,
o. 6. Bract. fol, 20,61. Mag. Chart. Joh.
c. 26, Mem, in Scacc. H. 5 Edw. L
Stat. Westm. 2, c. 19, See supra. Lord
Hardwicke, in Androvin ». Poilblanc, calls
it a “barbarous term,” unknown to the

civil law, the proper term in that law, as
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JUD

In & more general sense,
cesa or business of mﬂtﬂu.ﬂ'm
ing s well as & eagss,  This
r-nmnﬂhmﬂ Lat. judicium,
V.
I':lI.T}Iitllii!li"i'l' PAPER. In English
contain

practice. A sheet of
o gt oy .?:...' S dauad
u w Lis
by m'::-n H "
JUDGMENT RECORD,
in mn nction
umﬂ. of the
judgment inclu-

m hehmnlly
toa

EE

p-tynbtumgummmcm L
s pometimes called a judgment roll, (g r.]
JUNHE\'TEDIL In Englizh prac

tice. A roll of

the in an sction at |
entry of j inclusive, |
Lat. [from juder,a ]

haw, Toj ]
to decide or determine judicially; 'r.ngllra
oOr sentence.
Judicandum eaf legibes non exempliv Judg-
ment is to h;ﬁnm,muul.ﬁ.
not ents.
4 Co. 33k, |r-un:. 4 Bl Com, 4108,
JUDICARE L Lat In feadal law.
E‘ml'lhrl“lll. Feud, Lib, 2,000 0, § 0.

JUIMCATIO. Lak [from judicare, qa.]
In the civil law  Judging ; the prosouncing
of sentence, after A Calsg, h‘dh

Anmal, b, 3, &. &, sum. 7.

JUDICATUS, Judicats, Judicatum,

from judicare, q. v.] In elvil and
xlcl iah Mimlpd determined: | p
ecisd Rﬁjﬂ'—ll llhhl-d;uﬂwd
or Mr-nd. . sentenco or de-
termination. See Kes fudicate. Judicalum
wlvere ; Lo pay what was adjudged to s
party in asait. 3 8L Com. 201, [n the
law, secarit [Mn- Judiealur
salri, I'-H'Elﬂl; ] of the
court should be Anat. 4.
11. Bee 8.7,
JUDICES. Lat [pl of judes, q. v.]

(107)

In pmum. i

gment.
i& An old rule relating to the
joil t as ontored on record.
J{Jl} CES ORDINARIL Inthe
civil law, Ordinary judices ; the common
judices appolinted to try causes, and who,
acoording

JUDICES PEDANEL L-I.
Homan law,  The ondi it
ed by the prwtor or hj"l‘e
ﬂnrincu to try mmd‘iﬂthl.

anllad from foat, w
- | sent they noen {:m according 1o
the humble ¢ of their office
wnlulml] (-'dl'r Iﬁl’. h E.H_
8.2, They are defined in the Code, as

i negotia kumiliora disceptend, (who
ll'u:unl.c?I hove charge of the more humble

; (Gr.
s

mattern.) Cod. 3 3. 5. In the Novels
{ they are required to sit continually st the

]n'rj'-utmmmngmauraﬂlpom in the little houses where they

M"j'.lll #ur-— v l--llh-c S-Igﬂny}lld
to hear canses

eivil lnw.
judges; thoss which were used in eriminal
§ | canses, lnd between whom and modern
juroes points of resemblance have
n nati 3 Bl Com. 368,
JUD[CM. Lat. In the Roman law,

Judicial proe “E triaks,  Judicia pub-

lien | nnm{ul 48 1.
JUDICIA, L Lat of judicium,
Tn old English law, Judgments

?Illtlll sunt tanquam jorisdiets, ef pra veri-
take neclpluntor.  Judgments are, as it wers,
the sa ium of the law, and are recoived as
truth, 9 fnat 827,

Judielu i deliberatianibon erebre matures
ennl, in neeolerato m nengEam. Jl.dr

ments froquantly
Fw- ﬂ'

Il'nm.ﬂnn' alrn by hurried
8 Jfnat. 210,
llfltll posieriors sunt In hﬂhﬂlﬂl.
Plt.%}h?rudﬂ“uufm“m lﬂdi
s oase,
terforibus fides esl nidhibends hhl':-

credib is Lo ba given to the later nis

18 o, 14, The caee of Wodur mandi.

JUDICIAL.  [Lat Ju‘u-.i'u,fnn Ju-
der, n judge, or judicium, 1
Belonging to the office of a j ; a8
Judicial suthority.
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JUD

Relsting to, or connected with the ad-
ﬂlmﬂj-ﬂﬁ wa a fudicial officer,
Ihnlgthl:imnfl nt or
formal legal procedure ; as a judicial st |

Procteding from a coart of justice ; s n
Jdﬂlmnﬂl—l etermination.
nlhgmbﬁuufl]ndgmmt [
af

'Jumc?r.t. CONFESSION. In the |
law of evi A confession of guilt, |
made by & prisoner before n intrule, or
hmhﬂndumﬁmlpmud
i I Freemd, Kwid. § 218,

A

JUDICIAL SALE.  In practice.
adgment or decres of o

male under the

court; a sale u judicial nuthority, by

a5 officer autharized fur the purpose,
w sale, an administrator’s

such as &
sale, ke
JUDICIAL WRIT. In English prac-
tice. A writ issning under privata
seal of a eourt, and tested in the nume of
the chief or senior justice; as distingnished
Chanery wder the roat sl it n i
u greal b 8 Les
in the king's name. 8 5L Com. 282, See
lib. 2, e 18, § 3.
JUDICTUM. Lat. [pl judicia; from |
judes, g v.] Tn the civil law The in-
snd decision of & canse by a
the second of the two

ﬂquorﬂnmufﬂu-imnendm mj

an action ; & trisl  Bee Ji
A Y eding be-
lunlj:wm:mmm Iﬂltpr:ub. E.ng
An sction, Benw fidei judicium ; an
setion of fxith, Jd. vl. 6. 20, 80,
id. £.0.20, See Dig. 51,18, (od. 8,1,
hﬂtmmwpdnﬂt:l‘hud. QI?d"I!
Fw_—a‘. ferminum lifix
that be will remain eourl.umllﬂmmué
of the suit. Jast 4. 11. 8. Prosens in
Jjudicio ; present in court. Jd, 4, 11, 8,
I jodiciom wemire ; to come into court.
Sire in judicia, sive ertra  judicium;
whether in court or out of court. Jfd, 4,
1L &
The intention of a testator, Jfd, 8.11,1,
JUDICIUM. L Lat hniclEug!
law, jm«jdhmmhuﬂ. m

x, Actia,

(108)

JUD

ibid, Cujus judiciom of actor adire

:?ll',mwbﬂm u.wm the plain-
nu; hlpﬂah 401,
icial

and Inuuip.tmu. Judiciom eat in guali-
| et actione frinus achus trium perronarum ;
judml, wit. geloris, of rei —s. guod dua

ad -lmllh'uu'llrhhr
conlentio, ¢l lertia pereona, od

e s

prr eyl

facere judiciom ; & juror may g

oot 1a. . " Fer o judiciom
parium suarum ; by the lawful judgment
of his peers.  Map. Chart e 29. 2 Jnot,
48,

Judgment, Jodicium erecutioni deman-
dare ; to enforce s j by execution
Bmi.fnl.lﬂ‘l'l.l;i-. Cum perfocium
#it judicium licet mom eoremfum ; since the
i not executod.
Hd. fal lllw-nm pro querende
&nﬁlmﬂwh - I-Fki-“.“i
udicium st guam juris dictum ; judgmen
in, ma it wore, the of the Lﬁ‘

voice of law right. ﬂﬂhll.lls,
108 10 (o d8n
Judicium a non sne jodice datam nullins

tibus in judicio Iml-lﬂl A judgment 7#‘

ap in court. Bmt\l.fnl.l!ﬂ H who is not & ;-dn.l! ul o

ful 290 Prasentes in judicio; boing | of the m]n: Co. 78 b.
in eonrt !i.!nl 257 b, 281 b, Ex Iw Bracton :
Postguam diem in judicio recepit ; Bententn n Ill -jﬂl Inta nou teneal;

Mhulhyhm fol, 344 & | & sentonce by one who is not

8i mullum st ibi placitum nec judiciom;
if there be there no ples nor court. Jd. |4

lprnpcrj is not binding. Brect. fol.
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PER (203) PER

Perguisitor, A purchaser; ono who | comparcth and mateheth neamess of Llood
first mequired an estate to his family ; one | with comsideration of profit ssd interest,
who acijaired an estate by sale, by @ift, or | v, and in some eases alloweth of it more
by any other method, except anlJ' that of utmngt;_" Il ibved, 13 Meea. o W, 253,
descent. 3 BL Com, 220, | @54, ane.  The intercst of & personal con-

Perguisitum, Porchase, Bract, fol, 85, | nection is sometimes reganded in law as
Co Litt. 3 b, 18 b An estate nequired | that of the individual bimsclf, Breom's
by purchase, that is, by onc's own net,and | Mar [407,
not by deseent ; {E'Jil. guod guin now | PERSONA,  Lat.  In eivil and old
i patre vol maporibar possdet, sl gus suid | English law,  Chorcter; eapacity. See
inilmateid vel pecunils comparato gawdet) Peesowa studi in fudievs,

Spelwn, I"ERSON A, Lat. In obd English

TERSECUTIO.  lat [ﬂun el | lnw, A s, Glane, lib, 4, 0. 1. Spels
q v.] In the civil lmw. A following | men, 1| Bl Cowm, 384 Floa, lib 4, e
after; a parsuing st law; & sait or prose- | 00, § 0,
ention, PERSONA STANDL IN JUDICIO.

Propedy, that Lind of jadicial proceed- | L Lat  Cupaeity of standing in court or
ing before the protor which was ealled ex- | in jmlgment; eapacity to be & party to sn
trooedinary, Cale, Les, aetion; espacity or ability to sae. See

In a general sense, any judicial proceed- | Persunable, A phrase frequently used in
ing. including not ouly actions {ectionra) | Drocton, and derived probaldy that
properly so called, but other proccedings svurce.  Habent enim sere stamali
alsa, L - in iudlr‘lﬁ contra smner o injuriin sibi

PERSEQUL Lat TIn the civil lnw. | foctia; for slives have a eapacity of
To follow after: to pursue or elaim in | seouting agninst all persons for injuri
form of law, An action is ealled n fur | to Uheimsclves,  HBroer fol 1555 A slave
prrsegucndi, See Actia, might in certain cases bring an assise

PERSEWAR 0. 5e. In old Seotch | apainst his owe lord; much more shall he
law. Iursaer; Phlulf or prosceutor. | have a right of suit against one who had
Soe Purmuer. o0 right in him; (moelts jortive personam

PERSON, [from Lat. persona, q. v.] A|habebit standi in jodicko rersws sum gui
haman being, considered as the salgeet of | wibil fitris Rabel in ) S Gl 190
fights, as distinguished from a thisg, (ren) | phirnse i of common ccearrence in the
whether animate or insnimate, Sce Pere | modern books, 1 Kob, ddm. R. 1958, 201,
pona, | Sponcar, J. 16 Jobne B 81 1 Kents

PERSONA. Lat In eivil and old Eng- | o, 05,
lish law, A..-E-m Personn est homn, |  PERSONABLE  [L Lab persosabilis,
cum shalu g cunsiderales ; 8 person  from persona, capacity,] I old English
is & human being, considersd with refer- law,  Able to maintsin & plea in court;
ence to a certain abeiws, condition or qual- | having capneity to soe.  Chewll,  Nierived
ity Meiusee, Kivm, Jur, Civ, lil 1, tit 8, | probably from the phrase prrso standi in
§73. Homo wicwbalui cat nature ; per- .Fu-h‘ﬂ'n (e %)
sana, furis eiedlis; man is & term of pa- | Of eapacity to take & thing granted or
ture ; person, & term of law, Cale, Lex, [ given,  Plowd, 27 o, arg. Dt in the case
Ounisit personn el homo, sed won vielwing  lero eltol, it §s used ms twa wonls, person
u-ryiprnnu ix 8 mam, (human being,) bot | able, = There is & maxim that when & re-
not viea wera  Jd.  Persna i s chiee [mnlndor is appointed to one, be to whom
mcter o capacity, bome cum afafu, a man | it b appoioted ought st that time to be a
amader icular circumstanccs, eonditivm !pfnmrl abde, and to have eapacity 1o take
aned relations,  Tagl, Cir, Law, 247, [the romainder, or else it shall be void™

Pervana ronjomcla wqmiparatur interese | o,
propris. A personal connection U“’“"ﬂ' PERSONAL  [lLat, persmalis, from
| prracinn, ql. v.] Of the penon; belonging

a anited person, anion witl n person,]
eqaivalent to one’s own interest] nenrness | 1o, or following the person; as & persaef
elinttal, {g. v.)

of blood is as gooad & consideration ns one's
own interesl.  Maocea's Mar, 72, reg. 18, [ Relating o, or aifecting the rrr\nl;
“Tha law hath that respect of nature and |aguivst the person; s & persusal action,

conjunction of blood, as in divers cascs it | (4, v.)
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PERSONAL ACTION. [Lat, aetip per | life, his limbs, his body, Lis healbh, md
ml |hpndlm!. An action aguinst the Lia ation, 1 B Com. 129,
mon, (acho i:ruun ;) o sction | PENSONAL STATUTES.  In Esgisk
anded on personal obligation,  Anaction Inw. Statoies which respect personal i
by which & person claims & debt, or per- | Lory contracts, a8 comimon boans or e
somal Juty, or damages in liow there | anees,  So defioed by Lord Mansfield, who
of, or by which a o clalms o satisfie. Jinlihﬂlﬁhbﬂ betwoen Jocal and pononl
tiom in damages for some injury done to | statutes, 2 W, B 234, 240,
bis person or property.® U 8L Com.| ln forcign and modern civil law,  Those
3 slatutes (laws) which have cipally foe
PERSONAL ASSETS. Personal pro- | their object the peress, trest oulr of
perty in the hands of an executor or ad- | property incidentally. Story’s Conf, of
minisirator, chargeable with the deobts or| Laws, B 18.—A perscmal statate, in tha
legacies of the testator or intestate, amd ]-er-u of the term, s a law, ordinance, rae
applicable to that W& g Willigue | lation or eustom, the di ition of wiich
-Pﬂnr. 1408, S(T.Emu. affects the person, and clothes him with s
ERSONAL CHATTELS., Things ! eapacily or incapacity, which be docs i
movesble which may bo anncxed to, E:Ffbﬂﬂlé with every change of abode; b
attendant on the person of the owner, and | which, wpon principles of justice d
carried abont with him from one rt | poliey, he is assumed to carry with bin
of the wordd to another, 2 B wherever he pora. 2 Keals Com. 450
387, Chnneellor Kent considers this applicatia
PERSONAL CONTRACT, A con- | of the word stafwée a perversion, and pe
traet respecti property, ma o tests againe s introduction into Amer
lease of = ﬂn:i eattle, or othor goods, can jurispradence. . mote,
for years, rendering rent 3 an distinguished | PERSONAL THENGS, inthe ald books,
from u lease for yeurs, which is a real con. | inelade personal rizhits and dutics. Personl
tract. 3 Cla, 92°n, Waller's conr, thines runwol be done by mnotber, Fiockls
PERSONAL ESTATE. D'ersonal proe | Low, b, 1, eh. 3, wum, 14, Suit of coont
perty, {q-v.) *TPersonal eatates,” in n will, | cuubl not be done I,L:-nh"_ T, ibid.
mt}-- real v, 11 Basl, 840, | A man cannot excuse himself of a contempt
PERSONAL LIBERTY. The right or | by attomey, but in proper person, I, ihd.
power of locomaotion, of chamging situation, |~ Personal things ranmat be gramied sver, s
or moving one's person o whstsoever place ' matters :‘rluﬂmaﬂe‘ trmsd and anthor-
one’s own inclination may direct, without ;;y. id. :'I-a:: num. 15, A license bo bast
imprisonment or restrsint, unless by due |in my to go to church over my
eourse of law, 1 B Com, 134, by grounid, li,rgu-g inta my house, to eat and
PERSONAL PROTERTY. Thatkind ' drink with me, cannot be granted over.
afpupﬂ'l_v which usnally consists of things ‘Id. ik, A, licenseth I8 to do am aci;
temporary and movealle, but inclades all B. cannot graut this license to another.
subjects of property not of a frechold na- | £d, ibid.
ture, nor descendible 1o the heirs at law, |  Prrsonnl thinzs die with the person. 14
2 Kent's Com, 340,  See definitions of this [ i, nom. 16. When a corporal burt or
term in | N, F. Ren. 8¢ [a38,] 370, § 3, | damage is done fo a man, as to beat him,
:H.lms.gaa. 547, & 34, &e. if he or Ihrp:}rhﬂndiu,lhen
#PERSONAL REPRESENTATIVES™  tion is gone.  Jd, ibad.
has somelimes beem construed 1o mean, | PERSONALIS ACTIO. Lat. Inthe
* administrators or executors,” and some- | eivil law. A personal aetion; sn sction
times to mean the “nextof kin" 2 Story's | ngainat the person, (i personam.) Jhg.
Eg. Jur. § 1085 b, and note, See 8 B0 80, 16, 178, 2,
ligwis ou Kree, 888, The term "]-,n“ntl PERSONALIS ACTIO, Lat lnold
representatives™ fn, in its ordinaey sonse, | English law. A personal action. A term
synonymout with ® executors or wdminis. | of the eivil law, rmpln:rrwl by Bructon, snd
trators” M. ibid. the literal translation of which has been
IPERSONAL RIGHTS,  Seo Righer of adopled in the common law, as the title of
JrrEa, | ont of the leading dividhons of eivil actions.
PEESONAL SECURITY. A porson's | Beoct, fol. 158 b, 284 b
legal and unisterrupted enjoyment of his; PERSONALITER Lat  In old Eng
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lish law. Personally; inperson,  Sidebi-
tor personaliter ineemiotur ; il the delitor
be fonnd,  Fletn, lib, 2, ¢, 00,
ll‘ﬁr See lib &, «. 15, § 5. Person-
aliter eomparcal ; shall Ptnuullr WAE,
3 How, St. Trials, 111. o
PERSONALITY. In foreign and mo-
dern civil law, That quality of a low which
conecrns the condition, state snd enpacity
of persoms® Dy the rw-ullit of luws,
foreign jorists generally munrﬂl lnerw
which eoneern the condition, state md va-
ity of persons,  Stery's Confl, of Laws,
18

" PERSONALTY. Personnl property:
ineluding every thing movealide, whetlior
unimate of inanimate, when the law con-

siders them to be the subject of property, |

and sometimes things gwas movenlle, ua
tenant’s fixtures; and whether tangibile or
not, such as choses in action, or things

(295)

I'ER

PERTE. L. Fr. Part Jugement de
o purperte ) jodgment of part for pary,
| (membaer for member.)
| PERTICA. L. Lat.
A I‘N‘Tl"ll: & measure of land. Sd.mlli
'"BRTICATA, Particata. L. Lat. [from

peeticn,] In oll Seotel law, A poreh,
| Bhene de Verb, Signif.
| PERTINENS. Lat. [from perfinere, to
| belong, ] In old English law, Pertaining;
{bolonglng ; appurtenant; appendant &
Co, 38 n, Tyrringham's cose.,

Uned in the laws of Canute, in the sonse
of o relative, (rematus) Spefemen,
| PERTINENTLAE L. Lal. |from perti-
| nerey to belong] In old il law,
! @ of, '
Appurtenanees, or, as anciently written
| oppertinencer | in Seoteh law, perfinonts ;
|IEIJH‘.|WI belonging, or ineident to snother
{Prlncipd] thing. Rep. Orig. 1. Fleia,
Uil 3, e 14, § 11, Appartenamces had

Briff, e. §5,
In old record

which cannot be beneficially obtained with- | sometimes their own sppurtenances, called
out sil; and abo some descriptions of | pertinenlic pertinentiorum. Thes, to the
imterests connected with and issaing out of | right of feeding and pasture, themselves

realty, such as leases for years 1 Chitt | apporienaut to a tenement, were

appirte-
Gen. Pr. 4, Personalty i principally dis- ' oust the right of way, and free ingress and

ti from reslty by its actual or!cpress; (habeat hujussodi pertinentin seay
supposed mobility, and the want of that | pertinentins, sieut od jus poscendi of ad
durability which iva all real pro- | pesturam pertinet vie of fiber el

perty, and all permanest rights issuing out
of it. Jd. 84,

An alstract of persemal.  Tn old prac-
tice, an setion was said to be in the person-
alty where it was brouglt soainst the right

or the amainst whom in law
itlay., O.N. B @2, Cowll.

FERSONATION., Lat. pressaaiio, from
pertana, & porsen. | acting as & person,
or for a persom; the ntation of a
person ; an acting in the character of an-
other. See Falew i

PERSONE L Fr. A parson. En

e wim ea-
glise ; in the same manner is it with the

mexmie la mawere el de

parson of a church. Brifl. e. 48,
PERSOXERQ, . T Spanish law,
An sttorney.  So 1, because he repre-

wuts the persom of mnother, either o or

egréasue)  Brect fol. 232, See Flela, lib,
4, = 18,8 3,

I'ERTINENTS. In Scotch law. Ap-
‘purtcnances. % D'arts  and i
i"ppru, pendicles and pertinents,™ sre for-
! mal words in old deeds and charters. 1
Furfies' Just, part 2, p. 112, 118, Bells
Hhict,  Cam omnitws pariibus, pewdiculis,
alifagne pertinesiiin ; with all the
| pendicles and other pertinests. 36 Eag.

Lavn o By, R, 20,

IERTURBATION, In ecclesiastienl
inw, Disturbanee ; the disturbanee of pews
or seata in & church 1 Phillim. R

a8,

PERTURDIA. L Lat. Tsold Scotch
Inw, Distorbanee ; Beotticd, distronblance,
1 Pite, Crim, Trials, part 2, p. 72, Called

alsu ﬁrrdurhua
outof courl. Las Partidas, part 3, UL 8,1 1. |  PERVISE, Pareiw, [L Ll'l.'rm'nn
PERSONNE.  Fr. A persan, This parvinia] A ehureh h; the outer
term is declared by the elvil eode of Loulsi- | conrt of n palace ; the yard st West-
ana to be applieable to wen and women, | minster, A place where clients and their
or 1o either.  Art. 3822, num, 25, | eounael used to mect for the of
rua vera nom sanl prebanda. Plain | comsiltution,  Fertcacne de L E 3.,#-
trutha are not to be proved. Co Liit. | e, b1, Spelman,  Dugdale, speaking of
16 b.  Quoted by Lord Coke as the reason | the “ Pervyse of Pawles,” observes that
why Littleton mever cited authority, ex-| “formerly each lawyer and serpeant, at his
cept where the ease was rare or doubtful, | pillar in St Panl's Church, heard his cli-
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POW

land which the wife of a tenant in capite, | other victoal for their house. Cowrll, Seo
decessed, had for ber dower, if she married | Pur 3
Comell,

without his lesve,
FOURCHASE L Fr. A purchase
Cowell. See Purchare, .
PFOURPFARTY. L Pli L. Lat pro-
ra, progartis, rlia.
cw.. Ihivision; & divided share, ]Lllqnlly,
, of as dirided, r parli ;) n close
‘:’“H-iﬂ of the IL.P‘ rf:r dlivtan,®
To make poarparty, is Lo divide snd sever
fore i, they Lod Joruly, and p
m, they inl pro

indirren,  Cowrll,

POURPRESTURE, (or IURPRES-
TURE [from L. Fe. pourpris, an enelosure.]
The anothers pro-
perty, o Lhe encroaching or taking 1o one’s
self that which t to be in common,
Folthouse, A species of naisanea by eroct-
ing a bouse, or making an enclosure wpon
any part of & highway, or common streot,
or public water, or such like public things
Co. Lirt. 277. 4 Bl Com. 107. Seo dn-
gell on Tidewaters, ch. ¥, p. 198,

Glanville defives powrprestura to bo
;‘Envperh', when any ocoupation is wrong-

¥ made upon the king, (yuando aliqued
super dominum regrm injuale ceeupatir )
-inlhelin_s’-deuﬂnl,nrin publie roads,

by obstructing them, (vof in wiz pubiicia | 17
quiﬂic o ; 7 F'amﬂtur.wtipni;h

i) or in puldic watees, by tuening

them out of their proper chanmel, (vl in
. mymin parbliciy fransversis a recto cursd ) or
when any one in a city occapies the king's

n olil English |

POUSTIE, Paistee. 8e. InScoteh law,
Power. 1 Pite, Crim, Trials, part 1, p.
184, Bee Licge pousiie. A word formed

AMrom the Lat,
TOYERS, F[f';:. Tn old ish law,
Poor En primes, voit le roy que

commian droilare soif foif @ fouts, anrybim
n{rnnnumnridm.uwrdir
wulluy ; in the fint place the king wills
that sommon justice e done to all, as well
to the s to the rich, without regurd
{0 any (without respect of persons ) Stal,
P ROWER "L 1
W peoleatas, v] An
unthority whic mlhnlan-tbcr.ril.hr
to et him . or to do sone
ifle nct in bis f: msto evecule &
vod, to make & contract, ke, Seo Fewer
of altorney. Anm ity which enabiles
one to dnwh snother, 2
Crabl's Real Prop. 878,
An authority, as disti
catate, 1 Sieph. Com. 505
In a technical semse.  An  swthority
cnnbling a to di through the
medlunfa the statate of wses, of an inte-
reat, vestesd either in Limself, or in another
person.  Swgden om Powers, 52 & Co.
ity expressly reserved to
¥ given 1o avotler, lo
b exercised over lamds, &o granted or
conveyed ot the time of the ereation of soch
wer, Watkinson Conr. 155.—A provisa,

i from an

highway by erecting some Luilding upon it [;'n conveynnce under the statute of nses,
(el quumnada aliguis, in eivitale, super fegiiin | giving to the prantor o prantes, of &
platcass, aliguid eedifeamdo aeonpaverit 1) | stennger, authority 1o revoke or slter Ly a
and generally, whenever any thing is done  subscquent et the estate finst granted. 1
1o the nuisance of the king's tenement, or | Steph, Chim, 503, —A right to Bmil & we,
of the king's way or city, @lane, [iL, 0, |4 Aent's Com, 316.—An snthority 1o re-
e ll. yoka n nse firsd limited, or to declare & now
Cromplon defines posrpreature bo b (one, | Stoph, Cus, ob, aup,
# properly, when o man taketh uito himslf|  Towers are eithor mera jporvrs of revoca-
or ineroacheth any thing that he ought not, | tfon, enalling the grastor simply to reeall
whether it le in any puriediction, land or | what he has bestowed, off poarers of Ferocms
Franchise ; and gemerslly when any thing ie | fron and nee agguointsest, authorizing the
done to the nuisancs of Uhe king's tenanta,” | grantor, or soma sther persen, Lo alior or
Cromspt, Juried, fol. 152, make & new disposition of the estate con-
PFOURVEYANCE L Fr oand Bug veyed. S ibid, Al powers are, in fact,

from Fr. powresice, 10 ‘rh:-rinlr.| In ol powers of revoestion and sntment.
hish law, The providing eom, (grin,) Lwry power of appointment is sriclly a
fuel, vietual and o1 i

r mecossarien for the | power of revocation; for it aleays post-
*s hotne,  Cowell, Seo Purvepance. | 1

opes, abridges or in  grester or
FOURVEYORL [from Fr. powrvoire,

rru digree, the previous pses and estates,
to provide.] In old English law, An|and appoints new <nes in their stead. 4
officer of the king or or other groat | Aeat's Com, 315, 316, Sce 2 Millard's
personage, that provided corn (grain) and | Seal Prop. 557, of seq.
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POWER OF ATTORNEY. Aninstru-!court, in whicth points of practice and
ment in writing, under seal, by which the xhﬂlnpmdiﬂlmﬂ and decided.  Halt-
y executing it appoints ancther to be | howse, It oviginated from the Bail Court,
E‘lw. and emposers such attornoy | formerly held by one of the judges, and is
to met for him, either geasrally in all mat- | still most commonly ealled by that msne,
ters or business, or specially, to do some | Jd,
ifled act or nets in bis name and behall, | IRACTICRS, In Beoteh law, The
ormerly, and atill ocessionally, called a | docislons of the Court of Sesion, as evi-
letier of atlorncy, (g v.) denes of the ier of custom of the

POY, Pei. L Fr. Lintle; a litila, wumri.‘ Hell's e,

Tout a poy ; all bt little; very mearly the|  PREDENDA. L Lat. In old English
mme; almost the whole of  Kelhom, | law, A probend,  Feact. fol 442 b
Par poy of par poy: by litthe and littho, | Fleta, lib 2, 0. 54, § 105 o, 60, § 2,
Briit. e. 81, Um poy d'enk ; a littlo ok, | An allowance of fodder for horses and
Ketham, eatibe,  Fleta, lib, 3, e 76, !.::

POYN, Poin, Poine, Poigne, L. Fr.| PRLECEPTORES. L Masters.
from Lat pugmus, fist.] In old English | The ehief clerks in chancery were formerly
w. ||-ﬂ.’-£-l ruband prede son pugn w0 anlled, becaise they had the direction of
dsint il teespasen ; the rafian slall lowe hin | moking out remedial writs.  Cradd's fist,
hand, wherewith he has trespassed.  Britl, | Eng. Low, 184, 547, 2 Reered” Hial. 251,
& 15, Fivta, lib, 2, . 13, § 12,

POYND, Peind. Se. In Scoteh law.| TRECEFTUM. L Lat [from praei-
A distress; goods taken for a debt.  Skene [ pere, 10 command.] In old eriminal law,
de Verb, Sign. voe. Namare. Commanid, The wet of an sceessory who

To take goods as a distress; to distrain, [ commands another to commit & erime,
Id. ibid. Fleta, lib, 1, ¢ 31, § 8,

POYNINGS LAWS. Asctofstatutes| I'RECIPE. Lat.  (Command) 14
coacted in the testh vear of Hewry VIL practice. An original writ, drawn upin
(=0 calied from Sir Edward Povnings being | the alternative, commonding the d.rﬁ:sun,
then lord deputy,) lating the method | to do the thing required, or show the resson
of passing statates in Ireland, 1 B0 Com. | why he had not done it. 3 BE Com, 274,
102. By another of these laws it was | So colled from its initial word in the old
enaeted that all acts of parliament, before | Latin forms;  Rer  vicoromiti selatom
made in England, should be of foree within | 'ecier A, gued juste of sise dilatione
the realm of Ireland. Jd. 103, 4 Fual, | peddut B, e, The king to the sheriff,

3451, 353, grocting.  Commasd A that justly and
1M, A contraction of perpetunm. 1| withont delay be render ta I, ke,
Trst, Cler, 11, Orig. 4 Fieta, lib, 2, e. 82, £ 8, of arg.

PRACTICA. L. Lat. Practios; the| A ﬂnprr containing the particulars of a
proctice of & eourt.  (Ferd’s Pras, Cr, | writ, el in the office out of whick it s to
Adm, tit. 43, b fssned, and intended s the clerk’s in-
FRACTICE [L. Lat. practice, prasis, | struotiona fur making it oul
curaas ﬂm'l'_] e eistarss ol pﬂ-ﬂ'duﬂ! in PILECIPE IN CAPMTE L lal In
eourts,  The form and manner of conduct: | old prodice, A preege or writ of 5
ing or flrr,' on, in the way cither of | which Lu{.. for o temant in capile. rsp,
proseeution or ol suits, setions il | Oedy. 4 Callesl 0 writ of right closs,
other judicial procecdings, ot luw or in | Fletr, lib, 8, 0. 10,8 2,
equity, eivil or eriminal, through their| 1'RECIPE QUOD REDDAT. L Lat
varivas stages, acconding to the principles if‘-mmnrln-!—l'llrll b remider.) I-Inctim.
and regulations ibed by law, or Ly | Formnl wondsin s proeipe, or orizinal writ,
the rules and jons of the seversl | See .i"rur:'ia.
IRAECIFE QUOD TENEAT CON-
In & general wemes, proctioe Includen | VENTIONEM. L La.  (Command—
golemding, though it is usually distinguished | that be keep the eovenant.) T conveyane-
it ing. A writ of covenant upon which fines
PRACTICE COURT. A court attached | wore neunlly levied at common law, 2 £
to the Court of Queen's Bench, and pre- | Com. 350, 3 [, 186,
mided over by ose of the judpes of that| FPLAECIFERE. Lat. To command
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2 Powell om Devires, 107, 3 Easi, 516,
1 Jd. 3, Cax, temp, Hardwicke, 112,
FROPRIUVS, .anm Lat, l'um.l-

Har; private; peoper ; ﬂclu-lvn; one's

own, s serenn; ono'n own alave,

Fual, 9. H.pr. .Pn,-nul er ;A propur
one urisdiction,

jﬂil:l' elllfm't }!I‘f.! :1 ane's awn
Bract. fol. 401. L proprio vial ;

should live on bis ows mesun.  Fleta, IIb\.I

5,071, §3
FROVTERL [Lat On aceount of ) for,
Prepter afectum; on account of bias o
favorable inclination. Ca, Li, I:? !:.&
Propler defectum; on account of defect,
dﬂnﬂq or incompetency.  Jd, ibid,

'repler delictum ; on account of crime.
H. -'hd.'.

homoris respectum ; on aecount

of of honor or mok.  Jd. ibid, 3
Bl Com. 303, 2363

Fropter defectum sanguinis; on account
of failure or deficiemcy of blood; as by
dying without heirs. 2 AL Chm, 248,

Propler dolictam fewentin ; on acconnk
of the erime of the tenant, as if his blood
were attainted.  fd, ibid,

majorem sccuritapem; for pranter | fro

security. Feard, M. 8 Hen. VI 10,

Propler srvitiom aul adulleriven | on
secount of eruclly or adultery, 3 Keni's
Com, 125,

PROPUGNACTULUM. Iat. A bul
wark ; a dafence.  Propugnaculum hare-
didatie ; the fortress or defence of an in-
heritance. Darew's Arg. Casa of Im-

ment of Waste; Warks, iv. 217,

PROBROGATION. In English law. The
eontinnance of pariament from one seasion
to another. 1 Bl Com. 184, 187,

PROSECUTE [Lat. prossqgui, q. v
Ta follow o .wmmnmunn ar
nlhﬂrpﬁu-r

To proceed apmu:.a. pennn judiciall
to prosced Againsl & perion criminally.
Bee Prosicmlion, ,

FROSECUTIO. [Lat In old English
law. A following up; pursuit
lib.3 e 2§82

]"I'IMEIZ.UTII'JY prnrrn&m. from

ui, Lo fullow up.] In PI'IE[IH! The
minr up, of earrying on of & judiaial

II- & stricler sense,—1ho

ﬂ.I procesdi
imy party ; w8 distinguishod from nfr
See ﬁmq-u.

1n the strictest sense,—the carrying on

(248)

in I-bl.:l?nfn“ o o 8

TRO

of & eriminal i,lhu the
Illuﬂ'gﬂl'mlﬂl, hg or
information, 4 Bl Com. 301 The state
or government, s carrying on such a pro-

cee
PRUSECUTOR. In eriminal law. One
wha prosccutes another for & erime in the
name af the povernment.
PROSECUTRIX. In eriminal law. A
female prosecutor.
PROSEQUI, Lat I-ddn-gmw
1To follow after; to pursue or
An action is called 'bjmj“rﬂ'
gueudi, & vight of prosecat
'I:n olserves, is to d.utu-p it from an

mwn. (ereeptio, or mth}-ﬂndﬂ

l'ul[und by nothr (gua mem persequi-
mur alinm, sed mogis ob dn_tamqﬁ
nnnhR Broct. fol. 98 b, word in
law definition (which Bracton

obviously borrowed) is perarguendi, See
Aetin, hat induced this changze does
nok u . bat the substituted word has
always maintained its footing in English
law, and the common lerms te mnd
pn.m'irlml., (99 w) mre ly framed
m ik

PROSOCER. Tat In the civil law,
A fuiberin-law’s father. Calv, Les,

PROSOCRUS. Lat In the civil law.
A wifi's grandmother, JDig. 39, 10, 4. &,

APOLAMOK, Mpbssnss. Gr. In the eivil
law, Person; -Enm. Ihg. 96. 2. 1.
PROSPECTUS. Lat [from prospicere,
to view; to look before. the civil law,
l'rulplct the view external eots.
Dig. & 2 8, 16. It h- dmzlﬂnhd
from fumen, Jd. ohid. 1

PROSTERNERE. I.d. In old English
law. To throw down; to break or pull
down ; toabate. thrown down,
Fleto, lib, 4, e. 1, § 19,

MraTi, wa Gr. The nmaI;iuu to
| the flrst the Idgests or P'andests,

uwl.h Srst four books :

| Pt“" D._.r
IPm-l (De Conf. Dig) § 2 Cod 1.
Fleta, | 17,9, § 2.

| PROTECTIO.  Lat, [from protegers, to

eover of shelter] Proteetion ; defemce;
whalter from wrong: en of right
Proteetio trahil wab ol subjertle
prolectionem.  Protection draws with it
subjuction, and subjection protection. 7
5 n Calvin's caw. The Fuuruei of
un individual by government is on condi-
tion of his sobmision to the laws; and
m:hu'blmiu,ulhulnmd.umh
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Chap. 1.} DEFINITIONS AND DIVISIONS. § 20,
§ 14. Office coupled with an Interest.—An office to which a
salary or fees are attached is often said to be an oflice “ coupled

with an interest.” ?

§ 15. Honorary Office.—So an office to which no compensa-
tion attaches is frequently called a naked or honorary oftice, and
is supposed to be accepted merely for the public good.”

§ 16. Offce of Trust —An office whose duties and functions
require the exercise of disceretion, judgment, experienee and skill
is an office of trust, and it is not necessary that the oflicer shionld
have the handling of publie money or property, or the care and
oversight of some pecuniary interest of the government.?

§ 17. Place of Trust or Profit.—The term place of trust or
protit is frequently used to designate positions which approximate
1o, Lut are not strictly oftices, and yct occupy the same general
level in dignity and importance.!

§ 18. Executive Officers.—* Excentive ofticers are those whose
duties are mainly to cause the laws to be exceuted.” *

§ 19. Legislative Officera.—* Legislative officers are those
whose duties rclate mainly to the enaetinent of laws, snch as
members of Congress and of the several state Legislatures.” ¢

£20. Judioial Officers.—‘“ Judicial oflicers are those whose
duties are to decide controversies between individuals and acen-
gations made in the name of the public against persons charged
with a violation of the law.” 7

test for determining a ‘luerative oflice’
within the memory of the constitu.
tion. The luerativeness of an office—
its met protits —does not depend upon
the amnunot of compensation nffixed
to it. The expenses incident to an
office with a high salary may render
it less luecrative, in this laticer sense,
than other offices having a much
Jower rate of compensation.”

1 State ». Stavley, 66 N, C. 59, 8
Am. Rep. 438,

tState ». Stanley, 66 N. C. 59, 8
Am. Rep. 488,

3In re Corlise, 11 I 1, 638, 23 Am.
Rep, 5is. See Doyle r. Raleigh, 89
N. C. 133, 45 Am. Rep. 677,

4 Sce Dovle r. Aldermen of Raleigh,
89 N. C. 133, 43 Am. Rep, 677,

3 Bouvier’s Law Dictionary, title
“Oficer.”

¢ Bouvier's Law Dictionary, tile
“Officer.”

T Bouvicr's Law Dictionary, title
“OMcer.”
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Chap. 11.] WII0 ARE PUBLIC OFFICEKS. § 45,
are public officers.’ So a deputy marshal is an oflicer of the
United States,” and deputy sheriffs are recognized Ly the stat-
utes of most States as independent public officers.

But where the deputy is appointed mncrely at the will and
pleasure of his principal to serve some purpose of the latter, e
is not a public officer but a mere servant or agent.!  So a special
deputy employed only in a particular casc is not a public ofticer.

§ 39. Health Oficers.—The health officer of a port does not
become an officer of the United States by virtue of the surren-
der to him, by the United States naval authoritics, of an infected
vesscl.$

§ 40. Judges and Justices.—Judges of courts 7 and justices
of the peace * are public officers,

§ 41. Mail Carrier.—A mail carrier is not a public oflicer hut
the private agent of the contractor for carrying the wuil.?

§ 42. Medical Buperintendent.—The medical superintendent
of an asylum for the insane, holding a position whose powers
and duties are provided for by statute is a public ofticcr.®

§ 43. Members of Municipal Boards and Bodies.— The mem-
bers of municipal boards, like a board of public works, are pub-
lic officers.”  So are members of a common couneil.*?

1Lane v, Cotton, 1 Ld. Raym. 646; is not an office. JefMries » arring.

Schroyer 0. Lynch, 8 Watts (Penn.)
453; Wigeins . Halthaway, 6 Barb,
(N. Y.) 632; Dunlop r. Monroe, 7
Cranch (U. 8.) 242; Bolan o. Wil-
liamson, 1 Brev. (8. C.) 181; Max-
well v. Mclivoy, 2 Bibb., (Ky.)211;
See Conwell v. Voorbees, 18 Ohio
523, 42 Am. Dec. 208.

8 United States v. Martin, 17 Fed.
Rep. 150; United States v, Tinkle-
paugh, 3 Blatch. (U. 8. C. C.) 450.

8 Eastman v. Curtis, 4 Vt. 616;
Dayton o. Lynes, 80 Conn. 361;
Towns v. Harris, 13 Tex. 507,

4 Kavanaugh o, State, 41 Ala. 899;
Sawyer v. Corse, 17 Gratt. (Va.) 243,
94 Am. Dec, 445. Deputy clerkship

)

ton, — Colo. — 17 Pac. Rep. Hos.

8 Kavaoaugh 7. State, 41 Ala, 309,

9 Delano v. Gondwin, 48 N, 11, 203,
Butsce Cox o. United Stutes, 14 (.
of CL. 512.

TCommonwealth ». Gamlle, (2
Penn, 8t. 343, 1 Am. Iep, 422,

8 People ». Ransom, 7S (ul 558

?Sawyer z. Corse, 17 Gratt, (V)
230, 94 Am. Dee. 445,

 Btate v. Wilson, 29 Ohio St 247,
Bece also Dullam +. Willson, 53 M.ch,
802, 51 Am. Rep. 123,

" People . Hurlburt, 24 Mich. 79,
9 Am. Rep. 103.

12 State 0. Anderson, — Olio St. —,
12 N. E. Rep. 656,
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§ 36. THE LAW OF OFFICES AND OFFICERS, [Book I.

liguidation of insolvent banks ;' nor are commissioners appointed
to determine upon the purchase by the State of interesting
relies.*  Thoe office of commissioner of loans of a county is
a county office;® but commissioners appointed by the State to
sign city treasury warrants which were to circulate as money,
were licld to be State and not city oflicers;* and commissioners
appointed by the legislature to lay city paveinents are not officers
of the eity;?® nor are special commissioners appointed by the
legislature to act for eounties in aiding railroads, county oflicers.!
The ofice of county commissioner iz a “lucrative” one;” and
the office of a commissioner of the United States Ceutennial
Comnmission is an “ oflice of trnst.”*

§ 36. Contractors.——As has been seen,® persons whose powers
and duties are conferred and ereated by eontract, are not publie
officers. A contractor for carrying the mail is, therefore, not a
public oflicer.

§ 37. Court Crier.—A court crier appointed by the court
under statutory authority, his salary being payable by the board
of supervisors, is a public ofhicer.”

§ 33. Deputies.—Whether deputies appointed by public offi-
cers are to be regarded as public ofticers themselves, depends npon
the cigcumstances and wmethod of their appointinent.  Where
such appointment is provided for by law, and ¢ fortior: where it
is required by law, which fixes the powers and duties of such
deputies, and where such deputies ave required to take the oath
of office and to give bonds for the performance of their dnties,
the deputics are usually regarded as public officers.  Thus
deputy postmasters appointed and qualiticd according to law,

1 Conrey v Copland, 4 La. Ann, Cincinnati, 21 OL'o St. 14,8 Am.

807. Rep. 24,

2 People r. Nichols, 52 N. Y, 438, 7 Dailey = State, 8 Rieckf. (Ind.)
11 Am. Rep. T34 320,

3 Matter of Carpenter, T Barb, (N. 8In re Corliss, 11 R. 1. 638, 23
Y.) 30. Am. Rep. 538,

4 Garnier 7. St. Louis, 37 Mo. 534. 9 Sce ante, § 5.

5 Greaton o. Griffln, 4 Abb. Pr.N. W Sawyer 0. Corse, 17 Gratt. (Va.)
8. (N. Y.) 310. 230, 94+ Am. Dec. 445.

¢Sheboygan County ». Purker, 3 * Ricketts ©. New York, 67 How.
Wall, (U. 8.) 93. See also, Walker r.  Pr. (N. Y.) 820,

16
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Chap. II.]  OF THE EXECUTION OF THE AUTHORITY. § 570,

A notary public cannot act by deputy, nor can protest of
. negotiable paper, except where authorized by statute or sanc-
tioned by nsuge,' be made by the notary’s deputy, clerk * or part-
ner® though the latter be himself a notary.

§ 570. Authority of Deputies.—Wlere a public officer is
authorized to appoint a deputy, the authority of that deputy,
unless otherwise limited, is commmensurate with that of the off-
cer himself, and, in the absence of any showing to the contrary,
it will be so presumed.*

Such a deputy is himsclf a publie ofticer, known and recog-
nized as such by law.  Any act, therefore, which the officer him-

sclf might do, his general deputy may do also.?

2 Doug. (Mich.)1. See also to like
effect the exhaustive discussion in
Meyer o. Bishop, 27 N. J. Eq. 141,
affirmed in Meyer ¢. Patterson, 23
N. J. Eq. 239,

# Usage may sanction protest by
clerk or deputy: Muaroe z. Wood-
ruff, 17 Md. 159; Miltenberger .
Spaulding: 33 Mo. 421; Commercial
Bank 2. Yarnum, 49 N. Y. 269; Me-
Clane z. Fitch, 4 B. Mon, (Ky ) 509;
Carter 0. Union Bank, 7 Humph,
(Tenn.) 548, 46 Am. Dcc. 89; Loncke
v. Huling, 24 Tex. 311; Chenowith e,
Chamberlain, 6 B. Mon. (Ky.) 60, 43
Am, Dee. 145,

2]n the absence of such an usage,
the notary must act in person and not
by his deputy or elerk: Ellis 2. Com.
mercinl Bank, 7 How, (Miss.) 204, 40
Am. Dec. 63; Carmicliel o Bank, 4
How, (Mis3.) 567, 35 Am. Decc. 408;
Donegan 7. Wood, 49 Ala. 242, 20
Am. Rep. 275; Onondagn County
Bank ». DBates, 3 Hul (N. Y.) 59;
Sacrider 7. Brown, 3 McLean (U, 8.
C. C.) 481: Ocean Nat Bauk ¢. Wil-
linms, 102 Mass. 143; Cribbs r. Adams,
13 Gray (Mass.) 397; Commercial
Bank z. Barksdale, 36 Mo, 3563,

3 Commercial Bunk ». Barksdale, 36
Mo. 565.

4 ““When the law gives bim power
to appoint a depuly, such deputy,
when created, may do any act that the
principal might do. He can not bave
lJess power than the principal.”  Ab-
rams z. Ervin, 9 Iowa 87; Parker o.
Kett, 1 Ld. Raym. 633; Ellison o,
Stevenson, 6 T. B. Mon. (Ky ) 273;
Triplett ». Gitl. ™ J. J. Marsh. (Ky.)
444; Commonwealth ». Arnold, 3 Lit-
tell (IXy.) 316; Hope ¢. Sawyer, 14111,
254,

s Abrams z. Ervin, 9 Iowa 87.

Deputy county clerk may issue
summons in his own name: Calender
o, Olcott, 1 Mich. 344, Deputy sherift
may make return in his own name:
Wheeler 0. Wilking, 19 Mieh. 78. Dep-
uty auditor general may sign deed in
his own name: Westbrook r. Miller,
56 Mich. 148; Drennan = Herzog, 56
Mich. 467; Feils 0. Barbour, 58 Mich.
49. Deputy sheriff may conduct draw-
ing to settle a tic vote: LEvans r
Sutierland, 41 Mich. 177, or make
sale on mortgage forcelosure.  Iein-
miller z. Hatheway, 60 Mich. :391;
IToffman ». [Harrington, 33 Mich, 392,
Deputy clerk may administer onths:
Torrans ¢. Hicks, 32 Mich. 207; Site
v. Barrett, — Minn. — 41 N. W. Rep.
459, Court will take judicial potice

o=o
iy
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§ 571 THE LAW OF OFFICES AND OFFICERS.

[Book IIL.

Where, however, the deputy is a special one, anthorized to
perform a specific act, his authority will be limited to the doing
of that act only, and his powers cannot exceed those expressly
conferred upon him and such as are necessarily implied.

A special deputy, it is said, is in no sense a public officer, but
is mercly the private agent or servant of the principal, and
neither Lis appointment nor his relation to his principal can be
presumed from his acts.!

IL
OF TIIE EXECUTION OF A JOINT AUTHORITY.

§ 571. Private Trust or Agency must be executed by all.—
Wlhere authority is conferred upon two or more agents to repre-
sent their prineipal in the transaction of business of a private
nature, the rule is well settled that the ageney will be presumed
to be jont, and that it can only be performed by them all jointly
when no intent appears that it may be otherwise executed.?

This rule is well illustrated in the case of arbitrators chosen to
settle a private controversy, all of whom must coneur in the

award unless the parties have otherwise stipulated.®  Numecrouns

other cases are also given in the notes.

of deputy county clerks: State r. Bar-
rett, Deputy county  clerk
may take acknowledoements: Touch-
ard v Crow, 20 Cal. 150, 31 Am. Dec.
104; Rose e Newman, 26 Tex, 131,
s Am. Dee, 636, overruling on this
point Miller #. Thatcher, 9 Tex, 4382,
GO Am, Dee, 172,

Deputy auditor of state may make
sale of Juuds: Bancemer . Mace, 18
Ind. 27,80 Am. Dee, 344

» Meyer » Bishop, 27 N. J. Eq. 141,
aflirmed in Meyer o, Patterson, 28
N. J. Eq. 289,

? Sce this subjeet fully discussed in
Mcechem on Agency, § 76-78  Sce
Cedar Rapids, &e. R. R Co. z. Stew-
art, 23 lowa 115; Kupfer z. Augusta,
12 Mass. 185; Culdwell 7. larrizon,
11 Ala. 739; Sovens v. Racine, 10 Wis.

s,

271; White ». Davidson, 8 Md. 169
63 Am. Dec. 699; Rogers r. Cruger, i
Johns. (N, Y.)557; Damon 2. Granby,
2 Pick (Mass.) 345; Sutton ». Cole. 3
Pick. 232; Woolsey ». Tompkins, 23
Wend. (N. Y.) 324; artford F. Tos.
Co. v. Wilcox, 57 TIl. 180; Scott .
Detroit, &c. Society, 1 Doug. ¢Mich.)
110; Low o Peiking, 10 Vit, 532, 33
Am. Dec, 217; Towne r. Jaquith, 8
Mass, 46, 4 Am. Dee. 84; Tleard ».
March, 12 Cush. (Mass.) 5830; Hawley
7. Kecler, 53 N. Y. 114; Johnston r.
Bingham, 9 W. & 8. (Penn.) 56,

3 Moore r. Ewing, Coxe (N. J.) 144,
1 Am. Dec. 195; Blin ». Hay, 2 Tyler
(Vt.) 204, 4 Am. Dec. 738; Green o.
Miller, 6 Johns. (N. Y.) 89, 5 Am.
Dec. 184: Patterson ¢. Leavitt, 4 Conn.
50, 10 Am. Dec. 98; Wilder v. Ran-

37+
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The principles of the administrative law governing the relations
of public officers, by Bruce Wyman.

Wyman, Bruce, 1876-1926.
St. Paul, Minn. : Keefe-Davidson Co., 1903.

https://hdl.handle.net/2027/uc2.ark:/13960/t5q81fv5t

Public Domain
http://www.hathitrust.org/access use#pd

We have determined this work to be in the public domain,
meaning that it is not subject to copyright. Users are
free to copy, use, and redistribute the work in part or
in whole. It is possible that current copyright holders,
heirs or the estate of the authors of individual portions
of the work, such as illustrations or photographs, assert
copyrights over these portions. Depending on the nature
of subsequent use that is made, additional rights may
need to be obtained independently of anything we can
address.
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PERSONNEL POLICY | EFFECTIVE: 02/17/04
MERIT PERSONNEL SYSTEM
POLICY OBJECTIVES & PROGRAMS

l. POLICY OBJECTIVES

A. The objectives of the Personnel Policies manual are to:

1. Provide County management and employees with a Merit Personnel
System (MPS) containing uniform personnel policies that support and are
consistent with federal and state laws and principles and practices
established by professional human resource organizations;

2. Support opportunities for Countywide and departmental quality
improvement initiatives; and

3. Recruit and retain qualified employees.

B. The County Manager or designee, through the Office of Human Resources, will
direct and promote personnel policies as revised and adopted by the Clark County
Board of Commissioners. Department Heads will enforce these policies in their
respective departments.

C. These policies will apply to all departments and positions of employment in the
competitive and non-competitive services of Clark County. The competitive and
non-competitive services are defined in County Code 2.40.030.

1. RESPONSIBILITIES

A. The County Manager or designee will administer the Merit Personnel System
provided in Clark County Code Chapter 2.40, in the policies and procedures under
the authority of the Board, and by other applicable law.

B. A Department Head may request the County Manager to review any decision of
the Office of Human Resources which involves the interpretation and/or
administration of Personnel Policies or Personnel Procedures.

Il. PROGRAMS
A. Position Classification & Compensation
1. The Position Classification Program, administered by the Office of Human

Resources, will:

a. Develop specifications describing all positions in the County
service, which will include:

APPO0O58



(¢D) The official title of the classification to be used by the
Office of Human Resources in all official records, payrolls,
and communications. The title will indicate the general
nature of the work performed by employees in that
classification.

(2) A general definition of the type of work performed by
employees in the classification, the level of supervision
provided, and extent of supervision exercised over other
employees, when applicable.

(3) Specific examples of work performed by employees in the
classification as a whole. Other duties not included in the
examples may be assigned, provided such duties and/or
special projects and programs are similar in nature to those
in the specifications.

4 Minimum education, training and experience qualifications
an applicant must possess to be considered for the
classification. These qualifications will serve as a guide for
qualifying or disqualifying applicants.

b. Perform job evaluations and make recommendations regarding the
classification and/or reclassification of new and existing positions
in accordance with Personnel Procedure No. 02.

C. Conduct job evaluations and determine if salary schedule
adjustments or reclassifications are warranted.

The Position Compensation Program, administered by the Office of
Human Resources, will be adjusted when necessary to comply with
provisions of applicable collective bargaining agreements and external
market conditions. The Position Compensation Program will:

a. Maintain designated salary schedules for all of the classifications
in the County service.

b. Adjust salary schedules as necessary to comply with provisions of
applicable collective bargaining agreements and external market
conditions. An employee’s salary will be adjusted as follows:

(1) If the salary of an employee is lower than the minimum of
the designated schedule for the employee’s position
classification, it will be increased to at least the minimum
of that schedule; or

(2) If the salary of an employee is higher than the maximum of
the designated schedule for the employee’s position
classification, as long as the employee retains the same
classification the salary will not increase until the
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maximum of the schedule exceeds the salary of the
employee.

Recruitment and Selection

The Office of Human Resources will administer a Recruitment and Selection
Program for the recruitment of applicants for employment with the County in
accordance with all applicable federal and state laws and regulations, and
affirmative action programs, as outlined in Policy No. IlI.

Employee and Labor Relations

The Office of Human Resources will administer an Employee and Labor
Relations Program to strengthen employer—-employee relations between Clark
County and its employees, to enhance the cooperative relationship, to promote
communications between the County and its employees, and to achieve mutual
understanding by providing policy on matters of mutual interest that affect
employer—employee relations.

Staff Development and Training

1. The County will administer a Development and Training Program,
including:
a. A mandatory new employee orientation program, which all

employees must attend within 90 days of their date of hire. This
program will include an overview of health benefit plans and
supplemental life insurance, the affirmative action plan, policies
and state and federal laws applicable to harassment and
discrimination, and any other subject matter deemed appropriate
and/or necessary to reflect ongoing organizational development.

b. A variety of general employee training courses designed to
develop the specific skills necessary for the efficient and effective
function of all County employees.

C. Instruction and/or training deemed necessary to implement
Countywide initiatives and programs.

2. The Office of Human Resources will administer a tuition reimbursement
program to assist County employees in obtaining job-related educational
opportunities at accredited institutions or approved adult education
programs. The program is not intended to finance degree programs.
Tuition will be reimbursed to employees pursuant to Personnel Procedure
No. 09 and the following policies:
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a. The County may reimburse an employee for tuition, new student
application fee, and lab fee only. If the employee receives a grant,
aid, scholarship, etc. to assist in the payment of tuition, the County
will be responsible for reimbursement of only the portion paid by
the employee.

b. Reimbursement of costs for courses taken at any institution will be
limited to the cost of comparable courses offered at the University
of Nevada, Las Vegas (UNLV) or at Community College of
Southern Nevada (CCSN), unless otherwise approved by the
County Manager.

C. If an employee separates from the County for any reason during
the 12-month period following completion of a course for which
the County has reimbursed the employee’s tuition, the amount of
the tuition reimbursement will be withheld from the employee's
final payroll check. Employees will sign an agreement authorizing
such withholding before receiving any reimbursement.

E. Employee Assistance and Wellness

1. The Employee Assistance Program (EAP) will serve all County
employees through consultation, counseling, and training.

a. The EAP staff will be trained and will perform in the capacity of
substance abuse professionals as defined and regulated by the U.S.
Department of Transportation, Office of Drug and Alcohol Policy
and Compliance.

b. The EAP will provide confidential counseling services on a
voluntary basis through the EAP or by referral to an appropriate
community resource to employees who are experiencing problems
that can affect job performance. Employees will be responsible for
any expenses incurred from services received from outside
agencies.

2. The Wellness Program will provide educational information and
programming on work/life/health management.

F. Employee Records

The Records Division of the Finance Department will ensure the proper
maintenance, retention, and accessibility of employee records, and records
compliance with all federal, state or local requirements and collective bargaining
agreements. The Deputy Director of the Office of Human Resources will serve as
the “custodian of records.”
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Records Maintenance

a. Work history information will be maintained on each employee,
including position titles, rates of pay, changes in employment
status, benefit level and eligibility, employee identification, and
other pertinent data.

b. Employment eligibility verification forms (Form 1-9) will be
maintained in a separate file and will not be considered part of the
employee file.

C. Medical records, Family Medical Leave Act and catastrophic leave
paperwork will be maintained in a separate file and will not be
considered part of the employee file.  “Protected Health
Information” will be treated confidentially in accordance with the
Health Insurance Portability and Accountability Act of 1996
(HIPAA) and the County’s HIPAA Privacy Policies (available
from the Clark County Audit Department). “Protected Health
Information” is defined in the County’s HIPAA Privacy Policies.

d. Certificates of achievement, letters of commendation, and training
notices will not be maintained in the employee file.

Records Retention

a. Employee records will be retained indefinitely for employees in an
active status.

b. Employee hard-copy records will be retained for two calendar
years following the employee’s separation from employment.
After two years from the separation date, employee records will be
stored on microfilm, compact disk or other paperless form.

Records Access

a. Access to employee records will be provided in accordance with

the following and will be restricted to:

(1) Employees examining their own files;

2 Persons authorized in writing by the employee whose file is
to be examined,

3 Direct line management of the employee’s -current
department;

4 Prospective supervisors of employees being considered for
promotion or transfer;

5) Employees as authorized by the County Manager; and

(6) Others as authorized by law.
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Proper identification (picture I.D.) will be required of a current
employee wishing to view his/her personnel file.

Authorization by an employee for an individual (other than the
employee) to view his/her personnel file must be in writing naming
the party to be given access and must include the signature and
social security number of the employee whose file is to be viewed.
Exceptions to this requirement include Subsections a(3), (4), (5),
and (6) of this Subsection (above).

Removal of and/or copies made of documents in a personnel file
will be restricted to authorized staff of the Office of Human
Resources and Records Division.

Unless authorized to release information pursuant to this Section,
release of employee information to outside agencies and
individuals will be restricted to public information only and as
defined by Nevada Revised Statute. Job title, current salary, date
of hire, salary history, promotional history, date of separation,
employment status, department, and duties will be the only
information provided. Personal information, such as an
employee’s home address, home telephone number, family status,
etc., will not be released in whole or in part without prior written
approval from the employee, authorization from an approved
collective bargaining agreement, or the issuance of a subpoena or
court order compelling the release of this information. Employee
performance related information, medical information or
disciplinary information will not be released.

Employment Verifications

a.

Requests for employment verifications of current or prior County
employees will be forwarded to the Office of Human Resources for
processing.

Release of employee records will be restricted to the information
outlined in the Records Access Section 3.e above.

Some employees who, by virtue of their ongoing inclusion or
reference in various forms of public media, are considered public
figures may be afforded little protection under the law with respect
to withholding information that otherwise may have been
considered protected.

Employees who require verification of their County employment
on County letternead may obtain such verification from their
departmental payroll clerk.
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5. Records Copying

a. An employee may receive one copy of his/her personnel file
documents free of charge at the Office of Human Resources by
scheduling an appointment and providing proof of identification.

b. If an employee requests additional copies of his/her personnel file
documents within one year after receiving the first copy, only
copies of documents placed in the file after the last request date
will be provided free of charge.

C. Release of personnel file documents to a person other than the
employee will require proper authorization, such as a court-ordered
subpoena or an employee-authorized release of information. A fee
for the copies and any mailing costs will be charged.

d. Authorized copies of files requested by an employee or other
persons will be held for pickup at the Office of Human Resources
or mailed via certified mail, return receipt requested.

6. HRMS Action Form Processing

Changes affecting an employee’s employment status should be submitted
on applicable Action Forms prior to the ending of the pay period in which
the change is to be effective.

Employee Incentive And Rewards Programs

Under the direction of the County Manager and with the approval of the Board of
County Commissioners, the Department of Administrative Services will
implement and coordinate employee incentive, employee suggestion, and
management performance bonus programs.
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PERSONNEL POLICY Il EFFECTIVE: 02/17/04
POSITION TYPES REVISED: 07/20/04

EXEMPT STATUS (NRS 245.216)

A. A Department Head may designate a specific number of permanent employees as
exempt in his/her department in the non-competitive service, in accordance with
NRS 245.216.

B. An employee being considered for exempt status must meet the minimum
requirements of the position into which he/she will be placed, unless otherwise
approved by the County Manager.

C. An employee removed from exempt status and placed in permanent status must
compete or have competed for a position in a Countywide or open recruitment
under the Merit Personnel System in effect at the time of the status change.
Exempt status employees will not be permitted to apply for a position of the same
classification in the competitive service within the employee’s department.

D. An exempt employee may be permitted to return to his/her previously held
position in the competitive service, or any equal or lower position for which the
employee meets the minimum requirements, provided the position is available,
subject to approval of the County Manager.

E. An exempt employee who changes classifications will not lose his/her exempt
status unless specifically removed from that status under the provisions of this
Section.

PERMANENT POSITIONS

A permanent position is an authorized, budgeted position in the competitive service in
which the employee normally works a regular schedule of 80 hours in a biweekly pay
period and receives the benefits as approved by the Board of County Commissioners.

PERMANENT-INTERMITTENT POSITIONS

A A permanent-intermittent position is an authorized, budgeted position in the
competitive service in which the employee works a regular schedule of more than
20 hours and less than 40 hours in a workweek. Schedules should not be adjusted
to avoid using sick or vacation leave.

B. Compensation and Benefits:

1. Permanent-intermittent employees will be paid at their approved hourly
rate for actual hours worked.
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2. Sick leave and vacation leave benefits will accrue on a prorated basis
based on hours worked in a pay period. Eligibility for increased rates of
accrual for sick leave and vacation leave, as well as longevity benefits,
will be based on total hours of creditable service.

3. In compliance with the Public Employees Retirement System, permanent-
intermittent employees will receive one year of retirement credit for every
2,080 hours worked.

4. The employee’s contribution to group health insurance costs will be

assessed based on hours worked as a percentage of an 80-hour pay period.

C. Employees covered under the Management Compensation Plan will not be
eligible to hold Permanent-Intermittent positions.

IV.  LIMITED PERMANENT POSITIONS (TERM/GRANT)

A. A limited permanent position is a position authorized in the competitive service
and announced with a defined length of employment or funding source, for a
special project or duties of a limited duration, including grant positions that are
more than 50 percent funded by grant monies which are received from sources
other than the County’s general fund or enterprise funds. Long-term fund
contributions or alternate funding sources mandated by law or interlocal
agreement for the operation and administration of programs are not considered
grant funds.

B. Employees in limited permanent positions normally work a regular schedule of 80
hours in a biweekly pay period and receive the benefits as approved by the Board
of County Commissioners.

C. An employee hired into a limited permanent position will be required to sign a
term of employment letter specifying conditions of employment and will be
terminated without right of appeal when the position is no longer needed or
funded.

V. JOB SHARE POSITIONS

A. At the Department Head’s request, a job share position will be considered for
approval by the Office of Human Resources. A Job share position may be
authorized for two employees performing in permanent positions of the same
classification who propose to share one specific job. Permanent employees may
request job sharing status from their Department Head; however, the Department
Head will retain authority to approve or reject a job sharing request based upon
the operational requirements of his/her department. As necessary, a job share
position may require recruitment in the competitive service for participants.
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Job share employees will work the hours indicated and approved by their
Department Head. Time worked will be equal for both job share employees (50
percent time split) and the combined hours worked should not exceed 42 hours in
any week, but must be more than 20 hours per week for each job share employee.
Schedules should not be adjusted to avoid using sick or vacation leave.

Compensation and benefits:

1.

Job share employees will be paid at their hourly rate for actual hours
worked.

Sick leave and vacation leave benefits will accrue on a prorated basis
based on hours worked in a pay period. Eligibility for increased rates of
accrual for sick leave and vacation leave, as well as longevity benefits,
will be based on total hours of creditable service.

In compliance with the Public Employees Retirement System, job share
employees will receive one year of retirement credit for every 2,080 hours
worked.

Insurance costs will be charged on a percentage basis in the same manner
as for a permanent-intermittent employee.

Reversibility

1.

Voluntary: Job share employees may voluntarily request to return to non-
job share, full-time employment as such opportunities become available
within the department or elsewhere in the County. A return to full-time
permanent employment is subject to approval of the Department Head.
Job share employees wishing to return to full-time employment will be
given preference for full-time job opportunities in like classifications
within the department if qualified to perform the duties required and if
their job performance fully meets expectations.

Involuntary: If the County returns the job being shared to full-time
permanent status, the most qualified job share employee whose
performance fully meets expectations, as determined by the Department
Head, will have first preference to fill the shared job being returned to full-
time status.

The procedures to request and utilize job share status are outlined in the County’s
Personnel Procedure No. 01.

Employees covered under the Management Compensation Plan will not be
eligible to hold Job Share positions.
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VI.

VILI.

VIII.

PART-TIME POSITIONS

A. Employees in part-time hourly positions are hired in the non-competitive service,
are paid an hourly rate for actual hours worked in a pay period and are not entitled
to employee benefits other than pay for time worked.

B. Part-time employees will work no more than 1,039 hours in any fiscal year. This
hour limit applies to combined hours worked in multiple positions, including
temporary.

C. Part-time hourly employees are eligible for salary increases at the request of the

Department Head based on a salary increase plan approved by the County
Manager or an Assistant County Manager.

D. No person will achieve permanent status as a result of an appointment to a part-
time hourly position.

TEMPORARY POSITIONS

A. Temporary positions are budgeted positions in the non-competitive service and
are not to exceed six months.

B. Temporary employees are not entitled to benefits other than pay for time worked.
Any changes to salary must be approved by the County Manager.

C. No person will achieve permanent status as a result of an appointment to a
temporary position.

700-HOUR APPOINTMENTS

700-hour position appointments are temporary, limited appointments of certified persons
with disabilities as defined by NRS 245.185.
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PERSONNEL POLICY IlII EFFECTIVE: 02/17/04
EMPLOYEE RECRUITMENT AND SELECTION

l. COMPETITIVE & NON-COMPETITIVE APPOINTMENTS

A. Non-competitive Appointments:

1. An appointing authority may hire temporary, part-time hourly, and exempt
employees without going through the competitive process.

2. In an emergency situation, if a certification procedure could delay or
impair efficiency of County government operations, or could cause
stoppage of public business, or in order to meet any emergency, the
appointing authority, with prior approval from the County Manager, may
make emergency appointments for the duration of the emergency and for a
time thereafter sufficient to permit an orderly return to the normal conduct
of public business. When an emergency appointment is made, the
appointing authority will immediately notify the Office of Human
Resources, naming the appointee, date of appointment, classification into
which employee was hired, duties of the position, and the nature of the
emergency. No person will achieve permanent status or accrue benefits as
a result of an emergency appointment.

3. Any employee assumed into County employment from another public
entity by virtue of an interlocal agreement with the other public entity will
be afforded the rights and benefits specified in that agreement.

B. Competitive  Appointments: Permanent, Permanent-Intermittent, Limited
Permanent and Job-Share positions will be filled through the competitive process
in accordance with the following applicable provisions of this Policy.

Il. RECRUITMENT

A. The Office of Human Resources will determine the methods to be used in
recruitment and may postpone, cancel, extend, or otherwise modify a recruitment
effort as circumstances indicate.

B. The Office of Human Resources may limit recruitments for open competitive
examinations as specified in Section 11.C.3 of this Policy Ill. The Office of
Human Resources, with recommendations by the hiring department head, will
determine the type of recruitment to be utilized:

1. Open promotional recruitments will be posted for a minimum of 14
calendar days. Any person who meets the minimum qualifications for the

job classification may compete by applying during the 14-day posting
period.
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2. County promotional recruitments will be posted for a minimum of 14
calendar days. Only employees who occupy a position in the competitive
service and have successfully completed their probationary period prior to
the final date to file an application are eligible to compete by applying
during the 14-day posting period.

3. Departmental promotional recruitments will be posted for a minimum of
seven calendar days. Only employees of the specific department in which
a promotional opportunity exists who occupy a budgeted position in the
competitive service and have successfully completed their probationary
period prior to the final date to file an application are eligible to compete
by applying during the seven-day posting period.

Competitive recruitments will be in one of the following categories:

1. Regular recruitment: The job announcement for a regular recruitment will
specify a minimum filing period of 14 calendar days and will clearly state
an opening date and a final filing deadline date (closing date).

2. Continuous recruitment: In instances where the need for employees in a
specific class is frequent or continuing, or there is a labor market scarcity,
the Office of Human Resources may recruit with no closing date and for
sufficient duration to ensure the County’s needs are met. When a
continuous recruitment is to be closed, at least three calendar days’ notice
will be given prior to the final filing date. An applicant in a continuous
recruitment may re-apply 90 calendar days following the date of the
previous examination/application.

3. Limited recruitment: When it is anticipated that the applicant group will
greatly exceed the anticipated vacancies, the Office of Human Resources
may restrict recruitment to limit the number of applicants by:

a. establishing a shorter filing period; and/or

b. specifying a maximum number of applications that will be
accepted and closing the recruitment when that number is reached;
or

C. using other means which are appropriate to the circumstances.

Job announcements for competitive positions will be posted in the Office of
Human Resources and all County departments, or only in the hiring department
when it is a departmental promotion, for the duration of the filing period.
Announcements will be given such other publicity as deemed warranted to attract
a sufficient number of qualified candidates to compete. Copies of all
announcements will be given to the applicable bargaining unit.

Job announcements will describe the duties of the position, minimum

qualifications, salary schedule, closing date for accepting applications (when
applicable), testing or other selection procedures, and other relevant information.
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F.

The Office of Human Resources will establish uniform employment guidelines to
standardize the recruitment and selection process and assist departments in the
design and administration of examinations and other selection procedures.

APPLICATION

A

An official application form must be filled out completely and signed by the
applicant, whether an applicant is seeking employment in the competitive service
or non-competitive service. Applications become the property of the County and
will not be returned. A separate and complete application is required for each
examination, unless otherwise specified in the job announcement.

Applications must be received by the Office of Human Resources no later than
the office closing time on the published closing date. The terms and conditions
under which applications will be accepted for limited recruitments will be
specified on the job announcement. The Office of Human Resources will not
accept late applications.

All applicants, including applicants in the non-competitive service, must meet the
minimum requirements stated in the classification specification to be eligible for
the position. Applicants may be required to submit evidence of education,
training, licensure, or required special qualifications.

Veterans Preference: In accordance with state law, preference in employment
will be given to applicants who have been honorably discharged from the military
service of the United States and who are citizens of the State of Nevada, if the
qualifications are equal. Veterans will be given preference points in the following
manner:

1. Honorably discharged veterans will receive five additional points added to
their final total examination score.

2. Honorably discharged disabled veterans will receive ten additional points
added to their final total examination score.

A copy of a DD-214 form documenting an honorable discharge must be included
with the application. Disabled veterans must include a letter from the Veterans
Administration verifying disabled status. Veteran’s preference may be used only
for initial employment with Clark County.

The Office of Human Resources may disqualify an applicant, refuse to examine
an applicant, or, after examination, refuse to certify an applicant, or remove an
applicant from the eligibility list who:

1. Is found to lack any of the qualifications that were required in the job
announcement.
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2. Is physically or mentally unable to perform the duties of the classification
with a reasonable accommodation.

3. Once an offer of employment has been made, fails to timely appear for, or
fails to pass, any required medical examination, drug test, criminal
background check, educational verification, or employment verification.

4. Is guilty of conduct not compatible with County employment.

5. Has made false or misleading statements of material fact on the
application or any other required document.

6. Has used, or attempted to use, any unfair method to obtain an advantage in
an examination or appointment. Any applicant who receives or gives
assistance resulting in an unfair advantage designed to aid an applicant in
obtaining a job will be disqualified from the examination and may be
barred from future examinations. County employees receiving such
assistance or providing such assistance to an applicant may be disciplined
up to and including termination.

7. Has directly or indirectly obtained confidential information about the
content of an examination, or has taken part in compiling, administering,
or scoring an examination.

8. Has failed to submit a complete and accurate application within the
prescribed time limits.

9. Has been dismissed for cause from a position in public or private
employment highly similar to the position applied for in the County.

10. Has been convicted of a crime which is substantially related to the
qualifications, functions, or duties of the position for which application is
made.

11. Has verbally or physically threatened staff.

IV. EXAMINATIONS

A.

Examinations may consist of one or a combination of any of the following: a
screening of application, written test, performance test, oral examination
(exclusive of hiring interviews), assessment of education and experience, physical
agility or fitness test, assessment center evaluation, skills rating sheet, or other
non-selection examinations employed in compliance with federal and state laws
and guidelines.
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One or more examinations will be used to determine the eligibility of applicants
for employment in the competitive service and their relative positions on
eligibility lists. Examinations will be prepared in compliance with federal and
state laws or guidelines and will be based on job requirements and supported by a
job analysis.

When a specific position within a classification requires a unique or specialized
background, the Office of Human Resources may restrict examination to those
individuals possessing the unique or specialized background.

The content and combinations of examinations to be used, and the weights
assigned to each examination, will be determined by the Office of Human
Resources after consulting with the hiring department. Passing points or
minimum qualifying score for examinations will be determined by the Office of
Human Resources.

Written examination materials may be reviewed by an applicant by arranging an
appointment with the Office of Human Resources within three working days
immediately following the examination. If a keyed test booklet and score sheet
were used in the examination, they may be reviewed by the applicant. The taking
of notes or any other means of reproduction of the test booklet in whole or in part
is prohibited and will subject an applicant to disqualification.

Make-up examinations will be prohibited except when the Deputy Director of the
Office of Human Resources finds that the applicant’s failure to take or complete
an examination was the result of a material error for which the Office of Human
Resources was responsible. Any claim for a make-up examination must be
received by the Office of Human Resources within three calendar days from the
date of the examination. Unless the Deputy Director of the Office of Human
Resources makes a finding that a substantial injustice to the applicant would
otherwise result, failure of an applicant to receive notice of an examination when
properly mailed or failure of an examinee to follow written or oral instructions of
monitors or examiners will not be regarded as proper grounds for a make-up
examination.

An applicant who is determined ineligible for a position will be promptly notified
in writing of the ineligibility.

Examination appeal process:

1. Applicants may appeal the results of an examination or their qualification
status by submitting a written request, together with a copy of the
notification postmark, to the Office of Human Resources. Appeals must
be received by the Office of Human Resources within seven calendar days
from the postmark date on the notification of examination results or
qualification score. The appeal must contain a statement of the facts upon
which the appeal is based.
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2. Upon receipt of a timely appeal, the Office of Human Resources will
immediately notify the Department Head of the appeal, and review the
process for the examination being appealed for evidence supporting the
applicant’s allegations. The purpose of the review is to determine whether
or not any alleged irregularity or fraud occurred in the process and is not
intended to circumvent the process. The Deputy Director will return a
written decision to the applicant within a reasonable time. If the Deputy
Director finds that there is reasonable cause to uphold the applicant’s
appeal, the Deputy Director will provide appropriate administrative relief
to the applicant.

3. Any allegations of discrimination or bias will be referred to the Office of
Diversity for review.

V. ELIGIBILITY LISTS

A

The names of applicants for employment who qualify in an examination will be
placed on the appropriate eligibility list. Eligibility lists will be established as
soon as possible after examinations have been scored, and applicants will be
notified in writing of the results of their examination. Eligibility lists for
permanent positions will be established in the following manner:

1. Re-employment list: With approval from the Office of Human Resources,
an applicant who was previously medically separated from the County
pursuant to Policy VIII, Section Ill, Certification of Medical Condition,
and who has subsequently obtained a certificate of fitness and has been
released by the attending physician to return to work will be placed on an
eligibility list for a position in which the employee held permanent status.
Regardless of the date of the request for placement on the list, the entire
re-employment eligibility period will be one year from the date of
separation.

2. Departmental recall list: A departmental recall eligibility list for each
classification will consist of employees and former employees having
permanent status and who were laid off or who were reduced in schedule
as a result of layoff. Such lists will take precedence over all other
eligibility lists in making certifications to the department in which the
employee worked. Departmental Recall eligibility will be effective for a
period of two years from date of layoff or reduction in schedule.

3. Recall list: A general recall eligibility list for each classification will
consist of the names of employees and former employees having
permanent status and who were laid off or who were reduced in schedule
as a result of layoff. Such lists will take precedence over all other
eligibility lists, except departmental recall lists, in making certifications on
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a Countywide basis. Recall eligibility will be effective for a period of two
years from date of layoff or reduction in schedule.

4, Departmental promotional list: The names of applicants successful in
departmental promotional examinations will be placed on departmental
eligibility lists for the classification examined. Departmental promotional
eligibility lists will be established for a minimum period of three months.

5. County promotional list: The names of applicants successful in County
promotional examinations will be placed on County eligibility lists for the
classification examined. County promotional eligibility lists will be
established for a minimum period of six months.

6. Open list: The names of applicants successful in open examinations will
be placed on open eligibility lists for the classification examined. Open
promotional eligibility lists will be established for a minimum period of
six months.

7. Rehire list: A permanent employee who has resigned in good standing or
who has accepted a voluntary demotion may, within one year, request that
his/her name be placed on the rehire list for any classification in which
he/she held permanent status. Regardless of the date of the request for
placement on the list, the entire rehire eligibility period will be one year
from the date of separation or voluntary demotion.

8. Transfer list: With approval of the Office of Human Resources, a
permanent employee may place his/her name on a list for transfer to the
same classification in a different department, or a different classification
in the same salary schedule in which the employee meets the minimum
qualifications. Transfer eligibility will expire one year from the date of
employee’s application for transfer.

Eligibility lists will be in effect from the date of approval by the Office of Human
Resources and may be extended by the Office of Human Resources. Addition or
deletion of names because of errors or ratings will not change the effective date of
an eligibility list.

When an eligibility list does not meet the needs of the County, the Office of
Human Resources may order a new recruitment to increase the number of
qualified applicants.

Applicants placed on an eligibility list are responsible for updating with the Office
of Human Resources changes of name, address and/or telephone number.

The Office of Human Resources may remove from eligibility lists any applicant
who:
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1. Declines three offers of employment.

2. Requests to have his/her name removed from an eligibility list or state that
he/she is not interested in employment in that classification.

3. Declines three interviews.

4. Fails to respond to an invitation for the pre-employment interview within
seven calendar days from the date contacted.

5. Cannot be located by the U.S. Postal Service.
6. Has been appointed to a permanent position in a classification higher than

the eligibility lists in question. This does not apply to eligible applicants
who have been appointed to temporary positions.

7. May be disqualified for any of the reasons listed in Section II1.E of this
Policy III.
F. For positions opened on a continuous recruitment, the names of all applicants who

took the same or comparable examinations for the same classification on different
dates will be placed on one eligibility list for the purpose of certification.

G. Applicants having their names on eligibility lists may request in writing that their
names be placed on inactive status, during which time they will not be certified to
vacancies. They may request reactivation any time before the list expires.

VI.  CERTIFICATION

A. When a department has received authorization to fill a vacant position in the
competitive service, other than for demotion, emergency appointments or
managerial reassignment, the Office of Human Resources will determine which
eligibility list(s) to use to generate a certification list.

B. If a recall list is used, the Office of Human Resources will certify the name of the
person with the highest seniority on the list who is available for re-employment.

C. If a list other than a recall list is to be used, the Office of Human Resources will
certify the names of the candidates with the highest scores or special skill
requirements from the respective eligibility list, as provided in Section V of this
Policy IlI.

D. If more than one vacant position is to be filled, the base number of candidates to

be certified will be determined by the Office of Human Resources in consultation
with the hiring Department Head.
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The Office of Human Resources may remove from a recall list the name of any
person who waives employment after certification.

An appointing authority may request that certifications to that department be
restricted to:

1. Employees within the department who are on the appropriate eligibility
list.

2. County employees who are on the appropriate eligibility list.

3. Part-time hourly and temporary employees who were certified and

appointed from an applicable eligibility list and have completed at least
520 hours of service in the department in the same classification.

4, Qualified applicants who have special skill requirements considered
necessary in the position that are not likely to be possessed by all
applicants on an eligibility list.

5. Applicants who meet bona fide occupational qualifications.

When an applicant has been passed over three times for employment or with
appropriate justification by the same appointing authority, the Office of Human
Resources may remove the name of that applicant from a certification list to that
appointing authority.

The Office of Human Resources will submit the certification list to the hiring
department and notify certified applicants of the person in the hiring department
to contact to schedule interviews.

If there is no eligibility list for the classification of a position to be filled, or if it is
in the best interest of the County, the Office of Human Resources may certify
applicants from an eligibility list for a related classification in the same or higher
schedule, provided that the required qualifications for the related classification are
at least equivalent to those of the classification in which the vacancy exists.

A written request for an additional certification list must be submitted to and
approved by the Deputy Director of the Office of Human Resources. A written
justification to the Deputy Director of the Office of Human Resources will be
required for a position to be re-posted.

At the Department Head’s request, the Office of Human Resources may refer
qualified persons from whatever sources are deemed appropriate to fill temporary,

part-time hourly and seasonal positions or other positions in the non-competitive
service.
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VII. INTERVIEWS

A Prior to receipt of a certification list, the hiring department will submit proposed
interview questions to the Office of Human Resources for review and approval.

B. An appointing authority will notify and interview, or provide a reasonable
opportunity for an interview to, each applicant whose name appears on a
certification list provided by the Office of Human Resources prior to making a
selection. Eligible applicants who have been notified of certification will have
seven calendar days from date of notification to respond to notice of certification.

C. All interview notes, questions, rating guides, responses, score sheets and related
materials generated during the interview process will be submitted to the Office of
Human Resources to be kept on file.

D. No testing/examinations will be administered by the hiring department without
involvement and approval of the Office of Human Resources.

E. The appointing authority will notify each applicant interviewed of the results after
a selection is made.

VIll. PRE-EMPLOYMENT INVESTIGATIONS AND EXAMINATIONS

Whether in the competitive or non-competitive service, a candidate who has received an
offer of employment will be required to pass a background investigation prior to
occupying the position. If a medical examination and/or a drug screening is required as
part of the selection process for the position, the candidate will be required to take and
pass a medical examination and/or a drug screening prior to occupying the position.
Medical Examinations and drug screenings will be conducted in accordance with Policy
VI, Miscellaneous Employment Requirements.

IX.  STARTING SALARIES

Beginning salaries for newly hired employees will be at the minimum of the range of the
applicable salary schedule. Any exception will require a written justification from the
Department Head and approval by the County Manager or designee.

X. EMPLOYMENT ELIGIBILITY VERIFICATION FORM I-9

The Records Division will coordinate the employment eligibility verification program to
verify each new employee's eligibility for employment in the United States in accordance
with the Immigration Reform and Control Act (IRCA) of 1986.
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PERSONNEL POLICY IV EFFECTIVE: 02/17/04
EMPLOYMENT ACTIONS REVISED: 07/20/04

PROBATION & QUALIFYING PERIODS

A Any new employee appointed to a budgeted permanent position, except
management employees, will serve a probationary period, as determined by the
Department Head, of not less than 520 hours worked nor more than 2,080 hours
worked.

B. The appointing authority may initiate action to end an employee’s probation at
any time after the employee has worked 520 hours by submitting an evaluation of
the employee’s performance indicating successful completion of probation and
the date of removal from probation. Employees failing their probationary period
will be terminated without right of appeal.

C. An employee in the competitive service who completes 2,080 hours worked as the
probationary period will acquire permanent status.

D. An employee rehired to a budgeted permanent position may not be required by
the appointing authority to serve a probationary period if all of the following
criteria are met:

1. The employee left County service in good standing;

2. The employee is being rehired within six months of the date he/she
separated from the County; and

3. The employee is returning to the same classification, department and
supervisor that he/she left.

E. An employee who is laid off or otherwise separated, and subsequently appointed
from an open employment eligibility list to a position in a different classification
than that from which laid off, will serve the probationary period prescribed for the
new classification.

F. Except for employees hired into the Management Compensation Plan, employees
required to serve a qualifying period will serve not less than 520 hours worked
nor more than 2,080 hours worked.

G. When an employee serves a qualifying period, the Department Head must submit
an evaluation of the employee’s performance prior to the completion of the
qualifying period. The evaluation will convey that:

1. The employee has successfully completed the qualifying period and will
be removed from qualifying and retained as a permanent employee in the
position; or
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2. The employee will continue on qualifying period for a specific time period
(not to exceed 2,080 total hours worked when combined with the first
qualifying period), in which case an explanation of the extension and
performance expectations during the extension will be provided; or

3. If an employee fails his/her qualifying period, he/she:

a. will be reinstated to the employee’s previous position; or

b. will be demoted to an available position for which he/she is
qualified; or

C. will be terminated if reinstatement to the former position or

demotion is not possible after every effort has been made to place
the employee in his/her previous position or an equal or lower pay
schedule for which he/she qualifies.

A Department Head will consult with the Deputy Director of the Office of
Human Resources prior to recommending reinstatement to a previous
position in the department, demotion or termination of an employee.

H. Employees demoted because of failure to pass a qualifying period will have their
salary and benefits reduced to the amount at which they were compensated prior
to being placed on the qualifying period in the higher classification.

l. A qualifying period will not affect the employee’s permanent status, benefits, or
the right to appeal under established grievance procedures when applicable.

Il. PROMOTIONS

A. When an employee is promoted, he/she will receive a four percent salary increase
or the minimum salary of the new classification schedule, whichever is greater,
provided that the employee’s salary will not exceed the maximum amount of the
salary schedule for the employee’s new classification. Any exception will require
written justification from the Department Head and approval by the County
Manager or designee.

B. Except for employees non-competitively promoted from a training underfill
classification, employees promoted to a higher classification will be required to
serve a qualifying period.

C. Promotions may occur through the reclassification process as follows:

1. Promotional opportunities will require a competitive recruitment in

accordance with established competitive recruitment actions, except for
non-competitive promotions as delineated in Subsections 2 and 3 below.
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2. A non-competitive promotion may be granted to an employee whose
position has been reclassified to a higher schedule under the following

conditions:

a. There must be no other employees in the department in the same
classification.

b. The employee must continue to perform the same basic function(s)

as were in the former position and the duties of the former position
must be administratively absorbed into the new position.

C. The addition of the duties and responsibilities must not have
resulted in an adverse impact on another incumbent position.
d. The Department Head must request that the position be filled non-

competitively.

3. A non-competitive promotion may be granted to a group of employees of
the same position classification whose positions have been approved by
the County Manager for reclassification to a higher schedule based on a
demonstration that the positions have been assigned and are performing
additional duties justifying reclassification to the higher schedule. The
employees must continue to perform the same basic function(s) as were in
the former position and the duties of the former position must be
administratively absorbed into the new position.

D. When an employee is promoted, his/her anniversary date will change to the
effective date of such action.

1. DEMOTIONS

A Demotions may be made by appointing authority: 1) as part of a reorganization or
reduction in force; or 2) at the request of the employee; or 3) as the result of a
position reclassification; or 4) for cause.

B. Upon written request from an employee, an appointing authority may voluntarily
demote the employee from a permanent position to any class of positions for
which the employee is qualified. A copy of an employee’s request for demotion
and the appointing authority’s approval of the request will be sent to the Office of
Human Resources. An employee demoted during his/her qualifying period will
have his/her salary reduced to the hourly rate last held by the employee in his/her
previous position.

C. When an employee is voluntarily or involuntarily demoted, his/her salary will not
exceed the maximum amount of the new salary schedule unless the demotion was
a result of a reclassification.

D. Employees who are voluntarily or involuntarily demoted to a different

classification series, unless the demotion is a result of a position reclassification,
may be required to serve a qualifying period. If a new qualifying period is a
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condition for demotion, the employee must sign a statement acknowledging
his/her understanding of that fact prior to the effective date of the demotion.

E. An employee whose position is reclassified to a lower salary schedule will be
demoted to the appropriate title, job code, and schedule. An employee whose pay
rate is at or exceeds the maximum salary of the new schedule will not be eligible
to receive a salary increase until his/her actual pay falls below the maximum
salary of the new salary schedule. No change in the anniversary date will occur.

F. When an employee is demoted for reasons other than reclassification of his/her
position, his/her anniversary date will change to the effective date of such action.

RECLASSIFICATIONS

A reclassification is made when it has been determined that the duties and responsibilities
assigned to the position have significantly changed from the parameters of the current job
classification. A reclassification to a higher salary schedule will result in a promotion as
outlined in Section Il above. A reclassification to a lower salary schedule will result in a
demotion as outlined in Section Il above.

TRANSFERS

A An employee occupying a budgeted permanent position, except for exempt status
employees, may request a transfer to a position in another County department by
submitting a transfer request form to the Office of Human Resources, subject to
the following provisions:

1. The employee’s current position and the position being requested must
have the same salary schedule;

2. The employee must meet the minimum qualifications for the classification
into which he/she is being transferred;

3. The employee must have successfully completed probation in his/her
current position. An examination to demonstrate fitness may be required
as a condition of transfer; and

4. Transfer eligibility will expire one year from submittal of the transfer
request form. Reinstatement on a transfer list will require resubmittal of a
transfer request form.

B. When the County Manager determines it to be in the best interest of the County or
due to reorganizations or changes in workload, any employee, including

employees on probation, may be transferred to another position in the same
classification without examination or certification.
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VI.

C. When an employee transfers to another position, he/she will continue to be
compensated at the rate earned prior to the transfer. The County Manager or
his/her designee may approve a higher rate of pay upon written justification from
the Department Head. If the transfer results in a change of bargaining
agreements, the employee’s benefits will be defined by the bargaining agreement
that covers the classification into which the employee transfers. If the transferring
employee is placed into a position not eligible to earn overtime and/or
compensatory time, the employee will be compensated for any accumulated
compensatory time balances at the pay rate earned prior to the transfer.

D. An employee accepting a voluntary transfer to a position in another department
may be required to serve a qualifying period.

E. If a qualifying period is a condition for transfer, the employee must sign a
statement acknowledging the qualifying period for the transfer, and the
department must submit this statement to the Office of Human Resources with the
transfer paperwork.

F. An employee’s anniversary date will not change when transferred to the same
classification or a new classification within the same salary schedule, unless the
employee is required to serve a qualifying period.

G. Employees interested in transferring to another department must complete a
“request for placement on voluntary transfer list” form available from the Office
of Human Resources.

REASSIGNMENTS

A. An appointing authority may reassign a permanent employee from one position to
another position within the department, provided the positions are at the same
salary schedule and the employee meets the minimum requirements of the
position. A reassignment may also take the form of moving an employee and
his/her position within the department. The appointing authority also may change
the duties and assignments of an employee within the classification without a
change in position or title.

B. An employee who is assigned modified duties and assignments within the same
position classification will not serve a qualifying period.

C. An employee who competes for and accepts a different position classification in
the same salary schedule within the same department may serve a qualifying
period at the election of his/her department head.

D. An employee’s anniversary date will not change when reassigned.
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VII.  TITLE CHANGES

A. A position title may be changed when it has been determined that a different title
is more descriptive of the nature of the work being performed by an employee.
The appropriate title(s) for the classification(s) will be determined by the Office
of Human Resources. No change in schedule, compensation or in the anniversary
date will occur when an employee’s position title and job code are changed in this
manner.

B. An appointing authority may change the position title of a permanent employee,
provided:

1. The positions have the same salary schedule; and

2. The Office of Human Resources has determined that the employee meets
the minimum qualifications for the classification under consideration.

C. An employee who has a position title change will not serve a qualifying period.

VIIl. SALARY SCHEDULE ADJUSTMENTS

A salary schedule adjustment is made when it has been determined that a classification is
either under- or over-compensated in relation to comparable positions in the job market.
The County Manager will have the final approval of whether such a change is appropriate
in the context of the overall County compensation program. Salary schedule adjustments
will result in the assigned employee’s salary schedule being changed. No employee will
receive an immediate increase or decrease in salary, nor will the anniversary date change
as a result of a schedule adjustment. Employees affected by an adjustment may be
eligible for a merit increase on their next anniversary date. An employee whose pay rate
is at or exceeds the maximum salary of the new schedule will not receive a salary
adjustment until his/her actual pay falls below the maximum salary of the new salary
schedule.

IX. BUDGET & TRAINING UNDERFILLS

A. Positions may be underfilled as either budget or training underfills.
B. Budget underfills must conform to the following requirements:
1. A lower classification title and salary schedule must be utilized.
2. The duties and responsibilities assigned to the position must be consistent

with the underfill classification.

3. The position may be filled at the higher classification at a later date with
the approval of the County Manager or Assistant County Managers. The
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incumbent cannot fill the position at the higher classification unless he/she
was on an approved certification list for the higher classification.

Training underfills provide alternate staffing patterns that allow for entry-level
career opportunities.  Training underfill classification series generally are
designated as level | and level Il classifications. The Office of Human Resources
may designate certain other classification series in the training underfill program.

Training underfill positions will be subject to the following requirements:

1.

The underfill classification should be established one salary schedule
below the higher level classification.

The position must be recruited as a training underfill. The announcement
must clearly indicate that the position is an underfill. The higher level
classification requirements also must be included on the announcement.

A newly hired employee in a training underfill position will serve a
training period in the underfill classification of no less than one year and
no more than two years. Except for specified classifications as determined
by the Office of Human Resources, the training underfill period for a
current employee placed in an underfill classification may not exceed one
year.

An employee promoted from an underfill classification to a higher level

classification in a training underfill series will not serve a qualifying
period on promotion.
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PERSONNEL POLICY V EFFECTIVE: 02/17/04
EMPLOYEE PERFORMANCE EVALUATION

The Office of Human Resources will administer a performance evaluation program to
determine acceptable performance factors and standards, appraise performance based on
these factors and standards, set developmental objectives to improve performance, and
reward meritorious performance.

A department will forward a completed performance evaluation report to the Records
Division of Finance at the completion of an employee’s probationary or qualifying
period, anniversary date, or when requesting salary adjustments in accordance with
County policy and applicable collective bargaining agreements. The performance
evaluation report will indicate whether a salary adjustment is to be awarded, deferred, or
denied and, if denied, the justification for the denial.

Employees who complete probationary and/or qualifying periods will be eligible for a

salary adjustment. All salary adjustments will be accompanied by a performance
evaluation report justifying the increase based upon the employee’s performance.
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PERSONNEL POLICY VI EFFECTIVE: 02/17/04
EMPLOYEE COMPENSATION

BENEFITS PROVISION

Except as otherwise restricted in these policies and procedures, permanent non-
management employees not covered by a collective bargaining agreement who have
successfully completed a probationary period will be granted, at a minimum, those
benefits provided for in the current Service Employees International Union (SEIU)
agreement which do not relate to employee discipline, discharge, or grievance
procedures.

Management employees will receive those benefits as defined in the Management
Compensation Plan and/or any amendments thereto as approved by the Board of County
Commissioners. Management employees are not eligible to receive a salary of more than
80 hours per pay period, and will not be permitted to bank holiday leave.

SALARY ADJUSTMENTS

A. Except for those employees in classifications designated in the Management
Compensation Plan, employees may be eligible for consideration for salary
adjustments within the designated salary schedule upon:

1. Successful completion of a probationary period for a probationary
employee, or successful completion of a qualifying period for a permanent
employee; and/or

2. The anniversary date of his/her employment in such class, and annually
thereafter until the maximum is reached in that schedule. The anniversary
date is normally the date an employee commenced work in the
classification to which he/she was most recently appointed. An employee
may be eligible for an early salary adjustment at the recommendation of
the Department Head and approval of the County Manager. The
Department Head must submit written justification for the early salary
adjustment. In the event of an early salary adjustment, the employee’s
anniversary date will be changed to the effective date of the salary
adjustment.

B. Management Compensation Plan employees may be eligible for salary increases
in accordance with the provisions of the Management Compensation Plan.

C. Eligibility for salary adjustments will be determined by standards established by

the Office of Human Resources in accordance with applicable collective
bargaining agreements.
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ACTING PAY

When a permanent status employee, except those in classifications designated in the
Management Compensation Plan, is temporarily assigned by written order of the
appointing authority or designee to an authorized, budgeted and/or vacant position in a
higher salary schedule in excess of five consecutive eight-hour shifts or four consecutive
10-hour shifts worked, he/she will be paid at a rate of four percent above his/her regular
hourly rate or the minimum rate of the classification in which the employee is
temporarily working, whichever is greater. An action form and special earnings form
must be submitted to the Records Division of Finance, accompanied by written
justification and indication of the approximate length of the assignment. Written
justification to the County Manager is required for assignments exceeding 30 calendar
days in duration. Non-management employees may only be placed in and receive
compensation for acting in a position outside of their collective bargaining unit or
covered under the Management Compensation Plan with the County Manager’s prior
written approval.

OVERTIME AND COMPENSATORY TIME

A. The appointing authority or designee must pre-approve all overtime prior to the
overtime being worked by an employee.

B. Overtime compensation may be paid through cash payment or compensatory
time. Compensatory time off should be used within the following 90 calendar
days after it was earned, and usage should be requested by the employee and
approved by the Department Head or designee 24 hours in advance of its use.

C. Except as otherwise provided for in a collective bargaining agreement, employees
exempt under the Fair Labor Standards Act will not be eligible for overtime cash
payment, compensatory time, callback, standby or shift differential compensation

pay.

D. Eligible employees will be compensated for overtime worked in accordance with
applicable federal and state laws and collective bargaining agreements.

SERVICE CONNECTED DISABILITY COMPENSATION

A. The County will supplement an employee’s benefits received through a qualified
claim under NRS Chapter 616 or 617, Industrial Insurance and Occupational
Disease respectively, in accordance with the provisions of this Section, provided
the employee turns over to the County all compensation payments received from
the Workers” Compensation claim.

B. During the first 340 work hours of a qualified Workers’ Compensation claim, or
other amount of time as provided for in the applicable collective bargaining unit
agreement, whether the employee works or is on approved leave during that time
period, compensation will be paid as follows:
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For an employee who is unable to work, in addition to the Workers’
Compensation payment, the County will supplement the employee’s
compensation up to the amount of the employee’s full-time County salary.

For an employee who is released to regular or full-time duty on a
temporary work assignment, requiring therapy/medical appointments
during work hours, the County will compensate the employee for work
hours spent in therapy/medical appointments without requiring the
employee to use his/her accumulated leave.

For an employee who is released to work part-time on a temporary work
assignment, the County will supplement the difference between the
employee’s regular full-time salary and the employee’s part-time salary
combined with any Workers” Compensation payment.

After the first 340 work hours of a qualified Workers’ Compensation claim, or
other amount of time as provided for in the applicable collective bargaining unit
agreement, compensation will be paid as follows:

1.

For an employee who is unable to work, the portion of the employee’s
salary not paid by Workers’ Compensation may be applied toward the
employee’s accumulated leave, if any, unless otherwise requested in
writing by the employee. Accumulated leave will be used in the order
specified in applicable collective bargaining agreements. If all or the
portion of leave requested by the employee has been exhausted and the
employee is still unable to return to work, the employee will be placed in
Workers’ Compensation leave without pay status. Workers’
Compensation leave without pay status places the employee in a status of
non-creditable service, and the SEIU agreement provisions of leave
without pay and non-creditable service will apply. An employee may
request in writing to not use any or a portion of his/her accumulated leave
and to be placed in Workers® Compensation leave without pay status prior
to exhausting all leave balances.

For an employee who is released to regular or full-time duty on a
temporary work assignment, requiring therapy/medical appointments
during work time, the employee may request to use accumulated leave or
leave without pay for time spent at therapy/medical appointments.

For an employee who is released to work part-time on a temporary work
assignment, the employee may request to use accumulated leave or leave
without pay for time not compensated through working or Workers’
Compensation benefits.

Paid time allowed by the County for each therapy/medical appointment will be
limited to two hours (one hour for travel to and from the appointment and one
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hour for the actual appointment/therapy) unless otherwise noted on the County
Physician Disability Slip form by the physical therapist or the authorized treating
physician.

Failure to comply with this Policy, applicable Nevada Revised Statutes, and/or
guidelines set through the applicable collective bargaining agreement and the
County Workers” Compensation Program may cause delay in the receipt of pay
and/or suspension of benefits, including the pay supplemented by the County, and
may result in disciplinary actions.
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PERSONNEL POLICY VII EFFECTIVE: 02/17/04
EMPLOYEE LEAVE

l. FAMILY AND MEDICAL LEAVE ACT (EMLA)

A

In accordance with the Family and Medical Leave Act, Clark County will grant
job-protected family and medical leave to eligible employees for up to 12 weeks
per 12-month period for any one or more of the following reasons:

1. The birth and care of a child of the employee, or the placement and care of
a child with the employee for adoption or foster care (leave must be taken
within 12 months of the birth or placement for adoption or foster care;

2. The care of an immediate family member (spouse, child, or parent) of the
employee if such immediate family member has a serious health
condition; or

3. The employee’s own serious health condition that makes the employee

unable to perform the functions of his/her position.
Coverage and Eligibility
1. To be eligible for family and medical leave, an employee must have:

a. Worked for Clark County for at least 12 months as of the date
leave begins; and

b. Worked at least 1,250 hours over the previous 12-month period as
of the date leave begins.

2. An employee may request family and medical leave in accordance with
the procedures, conditions and time lines outlined in Personnel Procedure
No. 10. Unless otherwise authorized by the County Manager, Department
Heads will submit applications for family and medical leave directly to the
Risk Management and Safety Division of the Finance Department for
approval.

Use of Leave

1. An employee may take leave continuously or intermittently over a 12-
month period for a combined maximum of 12 weeks.

2. An employee requesting continuous leave for up to a 12-week period will
be authorized for such leave once his/her application has been approved.

3. An employee requesting intermittent leave for regularly scheduled health
provider visits, treatments or other authorized purpose will submit to
his/her Department Head and Risk Management and Safety Division of
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the Finance Department a written schedule of such appointments prior to
beginning the appointments.

4, Unless otherwise approved by the Department Head, and subject to the
applicable collective bargaining agreements, an employee will be required
to use accrued paid leave prior to requesting unpaid leave during the 12-
week period. Accrued sick leave should be used prior to use of other
accrued leave.

D. Insurance Benefits

1. An employee on family and medical leave will not be required to make
any additional health insurance premium payments beyond his/her
monthly employee contribution rate for health insurance. Life insurance
and long-term disability insurance premiums will be paid by the County
until the employee has exhausted his/her paid leave and has been on
unpaid leave in excess of 30 days, at which time he/she will be required to
pay the entire life insurance and long-term disability insurance premiums
in order to continue coverage in those plans. The employee must contact
Risk Management and Safety Division of the Finance Department to
determine when the payment of such premiums is required.

2. If an employee fails to pay insurance premiums within 30 days from the
due date, Risk Management and Safety Division of the Finance
Department may terminate the employee’s insurance coverage.

3. Any employee whose insurance premiums were paid by the County during
a leave will reimburse the County for the total amount of insurance
premiums that the employee was obligated to pay pursuant to this Section.

E. Conclusion of Family and Medical Leave

1. To provide for the continued operations of the County, upon return to
work at the conclusion of family and medical leave an employee may be
returned to his/her former position or transferred or reassigned to a
position with equivalent pay and benefits. The employee will resume
his/her employment status in effect at the time the leave began.

2. An employee who fails to return to work within five days following the
conclusion of his/her authorized leave may be regarded as having
abandoned his/her position in the County service.

Il. CATASTROPHIC LEAVE

A. Employees holding permanent status may donate leave into a Countywide
catastrophic leave bank under the following conditions:
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1. Leave donations may be made in a lump sum or on a periodic leave
deduction basis.

2. Donations may be made from vacation leave, sick leave and/or
compensatory time balances.

3. The minimum donation is one hour.
4. A maximum of 40 hours of unused sick leave per incident may be

donated, provided the donating employee retains a minimum balance of
120 sick leave hours after the donation.

5. Unused vacation leave may be donated, provided the donating employee
retains a minimum balance of at least 40 vacation leave hours after the
donation.

6. Leave may be donated to a specific employee identified by the donor.

7. Unused portions of donated leave will not be returned to the donor but will

remain in the catastrophic leave bank.

Donated leave time will be converted to dollars at the hourly rate of the donor.
When a recipient is identified, an appropriate amount of dollars will be converted
to sick leave at the hourly rate of the recipient. An employee may be granted up
to 320 hours of employee catastrophic sick leave for any one incident. If an
employee needs additional hours to get through the elimination period for long
term disability, then and only then, under such extraordinary circumstances, the
employee may be granted additional hours of employee catastrophic sick leave.
An employee may not be granted more than 80 hours of family catastrophic leave.

Eligibility for use of employee catastrophic sick leave:

1. An employee must have successfully completed six months of
employment with the County and his/her probationary period;

2. An employee must have exhausted all of his/her leave balances;

3. An employee’s condition must meet the definitions and conditions set
forth in Subsection E below; and

4, An employee absent due to an approved service connected disability is not
eligible to participate in the catastrophic leave program.

Eligibility for use of family catastrophic sick leave:

1. An employee must have successfully completed six months of
employment with the County and his/her probationary period;
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2. An employee must have exhausted all of his/her leave balances;

3. The condition of the employee’s immediate family member must meet the
definitions and conditions set forth in Subsection E below; and

4. Requests for family catastrophic leave from two or more County
employees to care for a person who is an immediate family member of
both employees will be combined for the purpose of granting leave hours.

5. The employee must use the catastrophic sick leave within 20 working days
of approval.
E. For the purposes of this Section the following definitions and conditions will

apply: “Catastrophic illness/injury” is defined as an illness or injury that requires
inpatient care at a medical facility or that renders an employee, spouse, child, or
parent bedridden at home. “Bedridden” is defined as limiting an individual’s
ambulatory status to home, allowing attention to in-home personal care needs,
attend physicians’ appointments, and receive necessary medical treatment related
to their catastrophic illness. The illness or injury cannot be a result of an illegal
act, nor can it be self-inflicted.

F. Eligible employees must request catastrophic leave in accordance with the
County’s Personnel Procedure No. 11.

LEAVE OF ABSENCE WITHOUT PAY

A. At the County’s sole discretion, a permanent status employee may be granted a
leave of absence without pay for a period not to exceed 90 calendar days. Any
additional leave must be recommended by the Department Head and approved by
the County Manager or his/her designee.

B. Leave of absence without pay may not be granted until all accumulated vacation
leave is used unless approved by the Department Head and the Deputy Director of
the Office of Human Resources.

C. An employee on a leave of absence without pay will not accrue vacation, sick
leave, or retirement credits during any such leave period.

D. Except as provided for in Section | of this Policy VII, an employee on a leave of
absence without pay for over 30 consecutive calendar days will be required to pay
the entire medical insurance, life insurance and long-term disability insurance
premiums in order to continue coverage in those plans.

E. Any period during which an employee is on leave of absence without pay over a
period of 21 consecutive calendar days in a calendar year will be deducted from
the employee’s creditable service for longevity pay.
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A leave of absence without pay granted to an employee must be taken
continuously and will not be approved intermittently with other forms of leave.

An employee absent without authorized leave for more than five days may be

regarded as having abandoned his/her position in the County service. A

termination under these conditions will render the employee ineligible for
placement on a rehire list.
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PERSONNEL POLICY VIl EFFECTIVE: 02/17/04
MISCELLANEOUS EMPLOYMENT REQUIREMENTS

l. VALID NEVADA DRIVER’S LICENSE REQUIREMENTS

A. Employees required by their position duties to have a valid Nevada driver’s
license, including specific class requirements, will maintain the license. Such
employees who fail to notify their supervisors of a suspended, restricted, or
revoked driver’s license may be suspended pending termination.

B. If an employee who is required to maintain a valid driver’s license has the license
suspended, revoked or restricted, the Department Head may, with the approval of
the Office of Human Resources:

1. Assign the employee duties within the same classification description that
do not require the driving or operating of County vehicles.

2. Temporarily demote the employee into a classification for which the
employee qualifies. An employee temporarily demoted will not be
compensated at a level exceeding the new classification’s salary schedule.

3. Place the employee on leave without pay in accordance with Policy VII,
Section 11, Leave of Absence Without Pay, if temporary work that does
not require driving is unavailable.

C. No accommodation for an employee with a suspended, revoked, or restricted
driver’s license will exceed six months. If the suspension, revocation, or
restriction of the license exceeds six months, the employee may be permanently
reassigned to a vacant position not requiring a valid driver’s license, permanently
demoted into a vacant position for which he/she qualifies, or suspended pending
termination.

1. MEDICAL EXAMINATIONS

A. The Office of Human Resources will administer a medical examination program
to:

1. Provide the County with employees who are physically able to perform
applicable job duties.

2. Protect the health and safety of County employees and the public.

B. Candidates who have received an offer to be hired to specific positions which
have a medical examination as part of the selection process will be required to
take and pass a medical examination prior to occupying the position. Candidates

who have received an offer to be hired to a position in a specific job classification
that includes a drug screen as a requirement of employment will be required to
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take and pass a drug screening. A drug screening must have been completed by
the candidate within 24 hours of receipt of the drug screen paperwork from the
Office of Human Resources.

Current County employees who are being considered for placement into a
classification that requires a medical examination (routine physical or CDL/DOT)
must pass the required examination prior to being placed in the classification.
Employees who have passed the Commercial Driver’s License (CDL)
examination within the prior 24 months will not be required to take a new
examination.

Medical records of employees are confidential and will be maintained as such.
Such records will be used only as permitted by law.

Medical examinations required as a condition of employment will be at no cost to
the candidate. The County will not be responsible for any additional testing or
treatment that may be recommended. Any expense beyond the standard medical
examination will be the responsibility of the candidate.

The County’s examining physician will be furnished with medical examination
standards approved by the Office of Human Resources.

The Office of Human Resources may:

1. Request and accept additional medical information regarding a candidate,
at his/her expense, prior to making a final employment decision.

2. Waive any disability disclosed by the examination if, upon
recommendation of the physician and after consultation with the affected
appointing authority, the Office of Diversity and the Office of Human
Resources are satisfied that the disability will not impair the candidate in
performing all of the essential duties of the position.

After receiving an offer of employment, candidates will be removed from
consideration for employment and from the certification and eligibility lists under
the following circumstances:

1. Failure to report for the medical examination at the time and place
designated.
2. Failure to pass the medical examination when the examining physician

indicates that the disability is permanent that it will prevent the person
from performing any of the essential duties of the position and that the
disability cannot be reasonably accommodated in accordance with the
Americans With Disabilities Act.
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3. Failure to take or report for a drug screen within 24 hours of receipt of
drug screen paperwork from the Office of Human Resources.

H. In an emergency, the appointing authority may request permission from the Office
of Human Resources to allow a candidate to begin work in a temporary status
pending a medical examination. The examination will be taken no later than two
weeks from the date of appointment. If the employee does not pass the medical
examination for the position, he/she will be immediately terminated from County
service.

l. The County may require an employee to submit to a medical or psychological
examination, at County expense, when it is believed that the employee is
incapable of performing his/her essential duties due to illness, injury, or use of
alcohol, controlled substances or over-the-counter or prescription medication.

J. Employees in safety-sensitive positions as defined by the U.S. Department of
Transportation (DOT) will be required to pass a physical that complies with DOT
guidelines.

I11.  CERTIFICATION OF MEDICAL CONDITION

A. A Department Head, with just cause, may require that an employee submit to the
following process to obtain a certificate of fitness from a state licensed health care
provider indicating whether or not the employee is medically capable of
performing the essential functions and duties of his/her position without
restriction or limitation.

B. The Department Head or designee will contact the Office of Human Resources for
documents needed to schedule the certificate of fitness evaluation.

C. Risk Management and Safety Division of the Finance Department will select a
state licensed medical provider and schedule an appointment for the employee.
The County will pay for the evaluation; the employee will attend the appointment
on his/her own time.

D. If the state licensed health care provider concludes that:

1. The employee is medically able to perform the duties of his/her regular
position, the employee will be required to return to full duty immediately
without restrictions.

2. The employee is temporarily restricted from performing certain functions
of his/her classification, the department may offer temporary work
assignments in accordance with Personnel Procedure No. 08, Structured
Return-To-Work (SRTW) Program. In no case will temporary work
assignments under the SRTW Program exceed 90 days.
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3. The employee is permanently disabled and unable to perform the duties of
his/her regular position, an assessment will be made as to whether the
employee is eligible for a workplace accommodation pursuant to the
Americans With Disabilities Act.

4, The employee will not be able to return to full duty in his/her position for
12 months or more from the first day of disability, the County may initiate
medical separation procedures.

E. The medical separation process applicable to this Section will consist of:

1. The County assisting the employee in identifying any vacant posted
positions for which he or she qualifies and is medically capable of
performing, and for which the employee may then apply; or

2. If such a position is not available, separating the employee from
employment with the County.

F. An employee who has been medically separated from the County and
subsequently obtains a certificate of fitness may be reemployed in accordance
with the provisions of Policy Ill, Employee Recruitment and Selection,
Subsection V. The former employee at his/her own expense must take the
applicable job classification description to a State licensed health care provider
and obtain a certificate of fitness attesting that the individual is capable of
performing the essential functions of the job.

ACQUIRED IMMUNE DEFICIENCY SYNDROME (AIDS) POLICY

A. The County will not conduct routine serological testing of current or prospective
employees for human immunodeficiency virus (HIV).

B. The County will not refuse employment to, terminate, or treat disparately people
who are otherwise qualified and able to perform their jobs solely because they are
HIV positive.

C. Reasonable accommodations will be made to keep employees working who have

HIV/AIDS and are able to perform all the essential duties of their positions. The
Office of Diversity will determine what constitutes a reasonable accommodation.

D. If the County has a reasonable basis to believe that an employee with HIV/AIDS
is unable to perform all the essential duties of his/her position, the employee may
be required to produce a certificate of fitness by the employee’s physician or a
physician selected by the County pursuant to the provisions of Section Il of this
Policy VIILI.

E. The Surgeon General has stated that HIVV/AIDS is not transmitted through casual
contact in the workplace. If an employee refuses to work with a coworker who
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has or is believed to have HIV/AIDS, the employee refusing the work assignment
may be subject to disciplinary action.

V. INVESTIGATION OF THREATS OR ACTS OF VIOLENCE IN THE WORKPLACE

A. All employees are prohibited from committing acts or threats of violence at or in
conjunction with the workplace. Employees found in violation of this Policy will
be subject to disciplinary action up to and including termination.

B. All perceived threats or acts of violence involving employees in the workplace
should be reported immediately to the employee’s supervisor and subsequently to
the Office of Human Resources Division of Employee Relations, who will:

1. Perform an initial review to determine if the complaint warrants further
investigation;

2. Coordinate a fact-finding investigation; and/or

3. Recommend action to the applicable Department Head or elected official
as appropriate.

C. Any employee wishing to file a complaint regarding violence in the workplace
must complete a form available from the Office of Human Resources and submit
it to that Office.
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PERSONNEL POLICY IX EFFECTIVE: 07/20/04
EMPLOYEE WORK SCHEDULES REVISED: 07/20/04

STANDARD WORK SCHEDULE

The County’s standard work schedule will consist of a 40-hour workweek and eight-hour
workdays, generally but not limited to Monday through Friday, from 8 a.m. to 5 p.m.
(except holidays), with a one-hour non-paid lunch.

ALTERNATIVE WORK SCHEDULE

Employees may be eligible for participation in the County’s alternative work schedule
program in accordance with applicable collective bargaining agreements. Employees
who are covered under the County’s Management Compensation Plan will be required to
work a minimum of 80 hours a pay period.

EMPLOYEE TELECOMMUTING

The County Manager will develop and implement an employee telecommuting program
(ETP) whose goals are to increase workplace productivity and contribute to air quality
improvement and decreased traffic congestion. Under the ETP, selected employees who
meet specific work standards may be permitted to work from their homes in accordance
with the procedures outlined in Personnel Procedure No. 05. The minimum standards to
be maintained in considering suitability for participation in the ETP will be: (i) satisfying
customer needs; (ii) meeting program requirements; and (iii) maintaining public services
and functions during business hours. Employees who are covered under the County’s
Management Compensation Plan will not be eligible for participation in the employee
telecommuting program.
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PERSONNEL POLICY X EFFECTIVE: 02/17/04
EMPLOYEE DISCIPLINE

DISCIPLINARY ACTION

A

Employees in the competitive service may be reprimanded, suspended, demoted
or terminated with just cause. Just cause may include, but is not limited to:
inefficiency, incompetence, insubordination, moral misconduct, mental or
physical disability as shown by competent medical evidence, excessive
absenteeism, habitual tardiness or absenteeism, abuse of sick leave, withholding
services, falsifying and/or destroying records or reports, intentionally deleting or
altering information, or violation of established County or departmental work
rules or procedures.

Appropriate and reasonable corrective action will be taken against an employee
for just cause based on the severity of the incident and previous discipline issued.
Progressive discipline may include an oral warning, a written reprimand or
suspension, and may culminate in either a demotion or termination. The need for
more severe and immediate disciplinary action may be necessary in the event of a
major violation of established rules, regulations or policies of the County or the
department.

INVOLUNTARY TERMINATION HEARINGS

A.

A non-bargaining unit employee in the competitive service who is recommended
for termination from County service may request, in writing to his/her Department
Head, a pre-termination hearing to respond to the charges before a final decision
is reached. Failure to request a pre-termination hearing within specified time
limits will constitute a waiver of the right to a pre-termination hearing.

Once the decision is made to recommend termination, the employee will be
suspended without pay pending the pre-termination hearing.

An employee in the competitive service who has been involuntarily terminated
will have the right to appeal the decision through a post-termination hearing.

No prejudicial, discriminatory, or otherwise unfavorable action will be taken
against any witnesses in a hearing for his/her participation in the hearing.

Employees in the competitive service not covered by a collective bargaining
agreement will be covered by the pre- and post-termination hearing procedures
outlined in Personnel Procedures No. 14,

GRIEVANCE PROCEDURES

Employees eligible for membership in a collective bargaining unit will be covered under
the grievance procedures in the applicable collective bargaining agreement.
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PERSONNEL POLICY XI EFFECTIVE: 02/17/04
EMPLOYEE SEPARATION

RESIGNATION

An employee resigning from employment with the County will submit a written
resignation to his/her appointing authority.

EXIT INTERVIEWS

A. The Office of Human Resources will administer an exit interview program to
inform departing employees on such matters as retirement, benefits, insurance,
and reemployment rights. The program will also focus on the employee’s
comprehensive employment experience.

B. All permanent status employees separating from the County will be given the
opportunity for an exit interview, regardless of his/her length of service,
department, or the circumstances surrounding his/her separation.

LAYOFFES
A. When the County determines a reduction in force is necessary, employees covered
under a collective bargaining agreement will be laid off and recalled in

accordance with the requirements of the collective bargaining agreement.

B. When a reduction in force is necessary, employees not covered under a collective
bargaining agreement will be laid off and recalled in the following manner:

1. Employees’ seniority, capabilities, and qualifications will be taken into
consideration in making layoff decisions.

2. In conducting a recall of employees following a layoff, employees and
former employees having permanent status and who were laid off or

reduced in schedule as a result of the layoff will take precedence over all
others.
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PERSONNEL POLICY XIlI EFFECTIVE: 02/17/04
ETHICAL STANDARDS

PREFERENTIAL TREATMENT

Employees will not use or attempt to use their official County positions to secure or grant
privileges, exemptions, advantages, contracts, or preferential treatment for themselves or
others.

CONFLICTS OF INTEREST AND ACCEPTANCE OF GIFTS

A. Employees will not directly or indirectly solicit, accept, or receive any gift
whether in the form of money, services, loan, travel, entertainment, hospitality,
promise, or in any other form, except as provided herein. Unsolicited gifts must
be returned, shared with other employees, or given to charity. Gifts which may
influence a reasonable employee in the performance of his/her duties, or which
appear to be intended as a reward for any official action on the employee’s part,
or which potentially create the perception of impropriety, as determined by the
Department Head or Assistant County Manager, shall be refused.

Unsolicited payment of meals with a value less than $50 may be accepted
provided the acceptance of a meal is not intended to influence the employee’s
performance; or is not intended as a reward for official action; or does not create a
potential for a perception of impropriety; or does not occur on a regular basis.
The acceptance of a meal with a value of less than $50 must be disclosed to the
employee’s Department Head, or in the case of Department Heads to the
applicable Assistant County Manager.

Tickets to community events (e.g., not-for-profit banquets, charitable events,
openings of commercial properties, etc.), which may provide an opportunity to
build working relationships within the community, must be disclosed by the
employee to his/her Department Head prior to being accepted. In the case of a
Department Head, the disclosure must be to the applicable Assistant County
Manager. Tickets which have the potential to influence a reasonable employee in
the performance of his/her duties, or which appear to be intended as a reward for
any official action on the employee’s part, or which creates a potential for a
perception of impropriety, as determined by the Department Head or Assistant
County Manager, shall be refused.

Any violation of this policy is subject to discipline up to and including
termination.

B. An employee’s involvement in any activity that is a conflict of interest is
prohibited. A conflict of interest is any interest of the employee (financial,
personal, collaborative or otherwise) that could impair the independence of
judgment or the ability of a reasonable employee to act in the County’s or public’s
best interests in any matter. A conflict of interest may arise from outside
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employment, donor/donee or debtor/creditor relationships, consulting
arrangements, family or personal relationships, legal or fiduciary arrangements
and financial investments, or any other matter that could be construed by a
reasonable third party as conflicting with the employee’s duties.

C. The following guidelines are minimum standards:

1. No employee will accept from any person a loan, cash, credit, gift, or
other benefit in connection with his/her County employment.

2. No employee will accept complimentary benefits or offerings of any kind
from any person with whom that employee is currently dealing in an
official County business capacity.

3. No employee will use public property, funds, or discretionary decisions
toward personal or political gain.

4, No employee will publicly endorse any particular product or service.

5. Any violation of this Policy or the ethical standards of NRS 281.481 may
be cause for discipline up to and including termination.

D. Department Heads, in cooperation with the Office of Human Resources, will
prepare guidelines for their respective department’s employees further defining
employment activities that are potentially a conflict of interest and other conflict
of interest situations in that department, including:

1. Examples of activities indigenous to that department that could be
construed to be a conflict of interest;

2. Examples of activities indigenous to that department that would not be
construed to be a conflict of interest; and

3. A list of any additional departmental requirements necessary to ensure
compliance with this Policy.

1. FULL DISCLOSURE

A. Employees will disclose to their Department Heads any potential conflicts of
interest that may affect any matter or aspect of their County duties. Employees
will not participate as agents or representatives of a County department or take
any action or make recommendations on any matter in which they have a conflict
of interest as determined by the Department Head.

B. The following minimum standards for full disclosure by employees may be
further delineated by individual departments or directives of the County Manager.
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1. It is the responsibility of each employee to inform his/her Department
Head of any potential conflict of interest and the full nature of that interest
which may affect an assigned duty.

2. The Department Head will determine whether a conflict exists and if the
employee must recuse himself/herself from taking any action in a matter
that may be affected by his or her interest.

3. Department Heads may make individual policies to reassign duties where
a conflict exists and when an employee has a conflict of interest.

C. Employees in position classifications that exercise significant discretionary
authority in the provision of service within a department will submit Financial
Disclosure Statements to the Deputy Director of the Office of Human Resources
and the County Clerk’s Office, Commission Division, no later than March 31 of
every year. The County Manager will determine the position classifications in
each department that exercise significant discretionary authority. At a minimum,
this provision will apply to Department Heads and Staff Directors. Financial
Disclosure Statement forms will be designed by the County Manager and, once
completed, made available for public inspection in the County Clerk’s Office.

IV.  CONFIDENTIAL INFORMATION

A. Employees will respect and protect confidential information to which they have
access in the course of official County duties; avoid any interest or activity that
lies in conflict with the conduct of official County duties; and seek no favor for
personal economic interest or the interest of others secured by confidential
information.

1. No employee who acquires information in the course of his/her duties,
which information by law or policy is not available at the time to the
general public, will use such information to further his/her own economic
interest or that of others.

2. No employee may use work hours or County resources to secure
information intended to be used to further his/her economic interest or that
of others.

V. ADDITIONAL COMPENSATION/NOTICE OF ADDITIONAL EMPLOYMENT

A. An employee will not accept any salary, retainer, augmentation, expense
allowance, or other compensation from any private source for the performance of
his/her duties as a public employee. An employee will inform the County of any
outside employment unrelated to official duties. Prior to beginning any
employment activity in addition to County service, the employee must complete a
“Notice of Additional Employment” form and submit it to the Department Head
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for approval. If it is determined that a conflict exists, the employee will be
informed that he/she may not hold both positions simultaneously.

B. To ensure no conflict of interest exists, no employee may:

1. Seek or accept additional employment, ownership, or partnership in a
business outside County service which is determined to be in conflict with
his/her duties as an employee or in conflict with the functions and
responsibilities of the department;

2. Hold two County positions of any type simultaneously; or

3. Hold a County position and contract employment with the County
simultaneously.

VI.  USE OF COUNTY PROPERTY

A. Employees will not directly or indirectly use or permit others to use County
property of any kind for personal use. Employees will protect and conserve all
County property, including equipment and supplies entrusted or issued to them.
Employees will be required to replace or reimburse the County for any property
lost or damaged due to the employee’s negligence. Administrative Guideline
No. 16 provides further details concerning appropriate use of County property.

B. The following are minimum standards for the use, security, and care of County
property and equipment. Additional guidelines for the use of property may be
established by directive of the County Manager or by individual departments.

1. County equipment and vehicles are for employee use in the performance
of assigned duties; and

2. Any equipment or supplies entrusted or issued to an employee should be
cared for properly.

VII.  POLITICAL ACTIVITIES

A. Employees will not perform or participate in improper political activities in the
workplace, including, without limitation, any act which detracts from or impairs
the effectiveness of an employee in his/her work, or involves obligations or
considerations inconsistent with his/her work, or involves obligations or
considerations inconsistent with his/her status as a County employee.

B. The following standards are established to further delineate the conduct of
employees with respect to political activities during business hours:
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Each employee is encouraged to exercise his/her rights as a citizen to vote
and become involved in political campaigns of his/her choice outside work
hours;

An employee must exercise extreme diligence in separating personal
political views from his/her official duties and position as an employee,
especially on the job;

An employee must not engage in any political activities at the workplace;
and

An employee must not wear campaign buttons, hats, or other
paraphernalia during the workday, or display political items in the work
area, including but not limited to in restrooms and other building common
areas.
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PERSONNEL POLICY XIII EFFECTIVE: 02/17/04
SUBSTANCE ABUSE POLICY

It is the policy of Clark County to foster and provide a drug- and alcohol-free workplace
for all employees. A drug- and alcohol-free workplace protects the safety of the public as
well as the County’s valuable workforce. While the County will be supportive of those
who seek help voluntarily, the County will be equally firm in identifying and disciplining
those who continue to be substance abusers and do not seek help.

The County may perform pre-employment, post-accident and/or reasonable cause
substance abuse testing on employees or prospective employees. Substance abuse testing
that discloses abuse may result in disciplinary action, mandatory attendance in substance
abuse treatment and education programs, and/or referral to the Employee Assistance
program. Employees not covered by a collective bargaining agreement will follow the
policy established in the SEIU, Local 1107, collective bargaining agreement.

Employees working in, and applicants for, safety-sensitive positions as defined by the
U.S. Department of Transportation (DOT), including those employees who are drivers
and mechanics of the County’s Commercial Motor Vehicles and who are required to hold
Commercial Driver’s Licenses, are required to comply with all DOT regulations, adhere
to specific consequences for violations, and undergo pre-employment, pre-duty, post-
accident, reasonable-suspicion and random substance abuse testing in accordance with
DOT regulations and the Drug and Alcohol Policy for DOT-Covered Employees of Clark
County, available from the Office of Human Resources.
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ARTICLE 1
Agreement

This Agreement is made and entered into this 1st day of July, 2020 by and
between the Clark County Prosecutors Association, hereinafter referred to as the
“Association” and the County of Clark, a government entity of the State of
Nevada, hereinafter referred to as the “County”.

ARTICLE 2
Intent

It is the purpose of this Agreement to promote and provide a responsible labor
relations policy between the County and the employees covered herein; to
secure an orderly and equitable disposition of grievances which may arise under
the Agreement; and to set forth the full and entire understanding of the parties
reached as a result of good faith negotiations regarding the wages, benéefits,
hours and other specified conditions of employment of the employees covered
hereby. Further, we acknowledge that each employee of the Association is
responsible for quality service to the citizens of Clark County by working with
courtesy, efficiency, confidentiality, and integrity. It is intended by the provisions
of this Agreement that there be no abrogation of the duties, obligations, or
responsibilities of the County expressly provided for by federal laws, state
statutes, and/or local ordinances, except as expressly limited herein.

ARTICLE 3
Recognition

1. The County recognizes the Clark County Prosecutors Association (CCPA)
as the sole and exclusive bargaining agent for the classifications listed in
Appendix A of this Agreement. The terms and conditions of this
Agreement shall apply to those classifications listed in Appendix A of this
Agreement, regardless of membership in the Association. The terms and
conditions of this Agreement shall not apply to part-time or temporary
employees.

2. The County shall provide the Association, no later than the fifteenth (15t")
of the month, the following:

a. A separate report identifying new hires, temporary employees,
terminated employees and transfers.

b. Each report shall be submitted in alphabetical order.

C. Each report shall list the following information: Employee’s name,
home address, classification (job title), employment status (full time,
part time or per diem), division name, date of hire, benefit accrual
date, number of hours paid in that month, and wage rate.
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d. All information is furnished for the exclusive use of the Association
and shall not be used for any other purpose or be given to any
other person or organization without the express written approval of
the employee involved.

3. On a quarterly basis, the County shall provide to the Association a
complete list of County employees eligible for inclusion in the unit, and
shall include the following information: employee’s name, home address,
classification (job title), employment status (full time, part time, or per
diem), division name, date of hire, benefit accrual date, number of hours
paid in that month, and wage rate. All information is furnished for the
exclusive use of the Association and shall not be used for any other
purpose or be given to any other person or organization without the
express written approval of the employee involved.

ARTICLE 4
Discrimination Clause

The County, the Association, and any other party bound by this Agreement shall
each apply the provisions of this Agreement equally to all employees in the
Association without discrimination as to race, color, religion, gender, sexual
orientation, gender identity/expression, age, physical or visual handicap, national
origin, or because of political or personal reasons or affiliations.

ARTICLE 5
Association Rights

1. The County recognizes and agrees to meet directly with the elected or
appointed representative of the Association on all matters covered by the
Collective Bargaining Agreement.

2. The selection of representatives, officers, and the negotiating team
members is the sole responsibility of the Association.

3. The Association shall have up to five (5) representatives of their choosing.

4. The County shall allow the representatives time to conduct Association
business. The representative must work in his/her jurisdictional area
which includes representing employees at meetings scheduled and held
with the department head or his/her designee, grievance hearings or
arbitrations, and discipline or termination hearings.

5. To conduct all Association business, representatives shall access the
bank hours available to the Association for each fiscal year.
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10.

11.

12.

13.

a. A total of 200 hours may be used to investigate grievances and
meet with grievants, attend conferences, conventions, attend to
legislative matters or other Association business.

b. In addition, for each year when the Legislature is in session, the
Association shall be allotted a total of 100 hours to attend to
Legislative matters.

Representatives of the Association shall notify the Association President
or designee each time there is a need to conduct appropriate business.

Representatives of the Association may communicate with individual
employees at the worksite with supervisor notification at least two (2)
hours in advance.

The number of members of the Association’s negotiating team shall be
determined in the ground rules. The members of the negotiating team
shall be granted leave from duty with full pay for all meetings held with
management for the purpose of negotiating the terms of this and future
Collective Bargaining Agreements. No negotiating team member shall
receive overtime pay should the sessions go beyond his/her normal work
hours. Further guidelines for this process shall be determined during
negotiation rule making meetings.

The County shall allow ten (10) Association bulletin boards no larger than
2’ x 3’ in approved locations. The Association may post notices on these
bulletin boards that relate to Association business and activities or
information that is of importance to its members.

The Association shall be allowed to hold Association meetings at County
facilities with the prior approval of the District Attorney.

The County shall allow the Association thirty (30) minutes to present
information during the Office of the District Attorney’s new hire training and
orientation program.

The Office of Human Resources shall furnish to the Association a copy of
all job announcements for positions to be filled in the Department. If the
position is covered by this bargaining unit then Human Resources shall
provide the name of the person filling the vacancy. In addition, the
Association shall be informed if the Department intends to either eliminate,
change a position, or not fill a position covered by this bargaining unit.

Upon completion and ratification of this Agreement the County shall
provide all management personnel with training regarding the terms of this
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Agreement. The Association President or a representative shall be
allowed to be present and participate at all such training sessions.

ARTICLE 6
Employee Rights

1. The County and the Association agree that employees eligible for
membership in the Association shall have and shall be protected in the
exercise of their right to join or refrain from joining the Association freely
and without fear of penalty and reprisal. The freedom of such employees
to assist the Association shall be allowed and recognized as extending to
the participation in the management of the Association in the capacity of
an Association officer or representative, including presentation of the
Association views to the officials of the County.

2. No prejudicial, discriminatory or retaliatory action may be taken, at any
time, by the Association or the County against any person for his/her
participation in or statements made in the investigation or settlement of a
grievance.

3. An employee’s official personnel files shall be maintained in a confidential
manner and shall only be viewed by authorized County employees as
indicated in the Merit Personnel System.

4. The County agrees that each employee shall have the right to review and
photocopy materials contained in his/her personnel file. An employee’s
Association representative may review and photocopy any and all
documents contained in the personnel file, if he/she has provided Human
Resources with a written release signed by the employee. There shall be
only one (1) official personnel file. It is understood that the personnel file
shall be made available to the employee during normal business hours.

ARTICLE 7
Management Rights

The Management Rights of the County are indicated in NRS 288.150,
Paragraphs 3, 4, and 5.

ARTICLE 8
Dues Check Off

1. The County shall deduct from the wages of those employees who are
members of the Association and pay over to the proper officers of the
Association any monies which the Association advises may be due it from
such members, provided that the employee who is a member of the
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Association has individually and voluntarily authorized such deductions to
be made.

2. The Association agrees to indemnify, defend and hold the County
harmless against any and all claims or suits that may arise out of or by
reason of action taken by the County in reliance upon any authorization
cards submitted by the Association to the County. The Association agrees
to refund to the County any amounts paid to it in error on account of the
payroll deduction provision upon presentation of proper evidence of error
or mistake.

3. The Association shall certify to Clark County Human Resources, in writing,
the current rate of membership dues. The County shall be notified of any
change in the rate of membership dues 30 days prior to the effective date
of such change. Dues shall be remitted per pay period to the Association
by the County.

4. If the County is notified of a 75% or more increase in Association dues, it
may require that each member re-sign dues authorization cards, reflecting
the amount of increase.

5. The County shall not be required to honor for any month’s deduction any
authorizations that are delivered to it later than seven (7) days prior to the
second payday of the month.

ARTICLE 9
Automatic Payroll Deposit

All employees covered by this Agreement may participate in the County’s
automatic payroll deposit program as developed and implemented by the County.

ARTICLE 10
Bar & Association Dues & CLE

The County recognizes and acknowledges that it is necessary for every attorney,
in order to practice law in the State of Nevada, to maintain his/her standing in the
State Bar of Nevada and to obtain, on an annual basis, Continuing Legal
Education (CLE) credits. The County shall pay for professional dues/fees that are
either mandated by law or deemed necessary by the District Attorney. Such
professional dues and fees shall include, at least, membership in the State Bar of
Nevada, CLE credits and fees.

Continuing Legal Education credits shall be scheduled as far in advance as is
practical and must have the advance approval of the District Attorney or the
Assistant District Attorney designated by the District Attorney. Any travel and
lodging expenses, if applicable, as determined by the District Attorney shall be
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processed in accordance with the County’s related fiscal directives. Employees
shall be provided up to $500.00 per fiscal year for CLE. Alternatively, the District
Attorney may choose to provide a sufficient number of in-house CLE courses
(both general credits and ethics credits) to enable the employee to maintain
his/her standing in the State Bar of Nevada. The in-house CLE'’s that may be
provided by the District Attorney may also be video and audio taped so that those
employees who could not attend the live presentation may view the video and
audio taped CLE.

The parties agree that this term of the contract runs through fiscal year 2012 and
continued payment is subject to further negotiations pursuant to NRS 288.

ARTICLE 11
Copy of Agreement

The County shall provide each employee with a copy of this Agreement within
sixty (60) days of the ratification and approval of this Agreement. New
employees shall be provided copies of this Agreement at the time of hire. The
cost of reproducing this Agreement shall be equally borne by the Association and
County.

ARTICLE 12
Dispute Resolution Procedure

Section 1 - Discipline Procedure

1. The District Attorney has the right to discipline or terminate deputies in the
District Attorney’s Office for just cause. Discipline shall be defined to
include documented oral warnings, written reprimands, suspensions,
demotions, administrative leave without pay, and terminations.

2. An employee may be placed on administrative leave with pay pending an
investigation into alleged misconduct. This shall not be deemed to be
discipline, nor shall it be grievable. The principles of progressive discipline
shall be utilized. Progressive discipline normally includes a documented
oral warning, one (1) or more written reprimand(s) and thereafter more
severe disciplinary action. The Association recognizes the need for more
severe initial disciplinary action in the event of major violation of
established rules, regulations or policies of the County or the District
Attorney’s Office, or misconduct.

3. All disciplinary actions shall be clearly identified as such in writing. The
employee shall be requested to sign the disciplinary action. The
employee’s signature thereon shall not be construed as admission of guilt
or concurrence with the discipline, but rather shall be requested as an
indication that he/she has seen and comprehends the gravity of the
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disciplinary action. Employees shall have the right to review and comment
on disciplinary actions. A copy of all disciplinary action documents shall be
provided to the employee before such material is placed in his/her
personnel file. An employee who receives discipline as defined above,
may within thirty (30) working days submit a rebuttal in writing to Clark
County Human Resources which shall be attached to and accompany the
discipline. If, as a result of the grievance procedure utilization, just cause
is not shown, the disciplinary action shall be removed from their personnel
file and returned to the employee. The only personnel file to be maintained
shall be the employee’s official personnel file at the office of Human
Resources. Copies of disciplinary actions shall only be included in this file
and no other place. Once a disciplinary action document is removed, the
basis for the discipline may not be used in any future disciplinary
proceeding.

The County recognizes the right of an employee who reasonably believes
that an investigatory interview may result in discipline to request the
presence of an Association representative at such an interview. Upon
request he/she shall be afforded an Association representative. The
investigator shall delay the interview for a period not to exceed two (2)
working days in order to allow an Association representative an
opportunity to attend. If an Association representative is not available or
delay is not reasonable, the employee may request the presence of a
bargaining unit witness. (Weingarten rights).

Employees shall also have the right to a notice prior to any disciplinary
action, and to a determination meeting prior to any disciplinary action
except for documented oral warnings and written reprimands. The District
Attorney or the Assistant District Attorney designated by the District
Attorney must provide a notice and statement in writing to the employee
identifying the just cause violations, a finding of fact and the reasons for
the proposed action. The employee shall be given an opportunity to
respond to the charges in a meeting with the District Attorney or the
Assistant District Attorney designated by the District Attorney, and shall
have the right to Association representation during that meeting, upon
request. (Loudermill rights)

No employee who has satisfactorily completed probation may be
disciplined without just cause. Just cause may include, but not be limited
to:

a. Violation of the criminal laws, or ordinances, of the cities, counties
or the State of Nevada or of any other state, or the United States,
the violation of which is considered a crime. Conclusion of a
criminal proceeding is not a prerequisite to action under this
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section. Nor is the result of a criminal proceeding a bar to
disciplinary action.

b. Violation of written County or Departmental Procedures, Policies,
Rules and Regulations that do not conflict with the terms of this
Agreement and have been properly approved.

C. Solicitation of the public for money, goods or services which has
not been approved in accordance with established procedures.

d. Acceptance of any reward, gift or other form of remuneration in
addition to regular compensation for work related duties, which has
not been approved in accordance with established procedures.

e. Incompetence, insubordination, neglect of duties, unexplained or
unexcused absence from duty, withholding services as a result of
an intentional work slowdown, malfeasance, misfeasance, or
misconduct.

f. The entry of an order holding an employee in contempt for the
employee’s noncompliance with a child support order, child
visitation order, or a subpoena or order relating to a paternity or
child support proceeding will result in immediate suspension
without pay and may result in termination.

6. Upon written request by the employee to Clark County Human Resources,
the record of a documented oral warning shall be removed from their
personnel file after six (6) months from the date of issuance if no further
discipline ensues. A record of a written reprimand shall be removed from
their personnel file after eighteen (18) months from the date of issuance if
no further discipline ensues. All documents shall be returned to the
employee.

Section 2 — Grievance Procedure

7. Grievance Definition. A grievance shall be defined as a dispute regarding
the interpretation or application of the provision(s) of this Agreement,
which adversely affect an employee’s wages, hours or conditions of
employment, and is contrary to the terms of this Agreement, or a
disciplinary matter. The grievance procedure is the exclusive remedy for
claims that the Agreement has been violated. An aggrieved employee may
personally, or with the assistance of the Association, seek relief through
this grievance procedure. Employees shall be safe from restraint,
interference, discrimination or reprisal in the grievance process. This
Grievance Procedure does not preclude and, in fact, encourages the
employee to attempt to discuss or resolve a dispute or complaint prior to
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the filing of a formal grievance. Further, in instances where a grievance is
filed, it is the intent of both parties that grievances shall be settled and
remedied at the lowest possible step and that all procedures set forth
herein shall be complied with as expeditiously as possible.

Grievance Procedure. Grievances and appeals must be filed within the
time limits specified below. However, should the parties agree in writing to
informally attempt to settle the grievance, all time periods are tolled. If a
grievance is not presented or if an appeal of a decision rendered
regarding the grievance/appeal is not filed by the employee or the
Association within the time limits, the grievance will be considered
abandoned. If the County or the District Attorney fails to abide by the time
periods reference in this Section, the discipline shall be overturned.

Step 1

a. Documented oral warnings are not subject to the grievance and
arbitration procedures as outlined in this Article.

b. Discipline subject to the grievance procedure is defined as an
employee’s written reprimand, suspension, demotion, or involuntary
termination from County service and shall not include matters over
which the Nevada Equal Rights Commission has jurisdiction. The
grievance shall be filed by the employee or Association
representative with the District Attorney within ten (10) working
days of the occurrence which gave rise to the grievance or when
the employee should have reasonably first had knowledge of the
grievance. Such grievance shall set forth the specific disputed facts
or issues and include the grievant’s proposed remedy. Within five
(5) working days of receipt of the written grievance, the District
Attorney or the Assistant District Attorney designated by the District
Attorney for a matter related to work performance or the District
Attorney or his designee for a matter unrelated to work
performance shall meet with the employee. Within five (5) working
days thereafter, a written decision shall be given to the employee
and the Association.

C. A grievance concerning the interpretation or application of the
provision(s) of this Agreement concerning a non-disciplinary matter
shall be filed by an employee or the Association with the County
Manager or his or her designee within ten (10) working days of the
occurrence which gave rise to the grievance or when the employee
or Association should have reasonable first-hand knowledge of the
grievance. Such grievance shall set forth the specific contract
provisions alleged to have been violated and include the proposed
remedy. Within five (5) working days of receipt of the written
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10.

11.

12.

grievance, the County Manager or her designee shall meet with the
employee. Within five (5) working days thereafter, a written decision
shall be given to the employee and the Association.

Step 2
If the grievance is not resolved at Step 1, an arbitration request may be

submitted by the Association representative. Only Association Officers,
the District Attorney or the Assistant District Attorney designated by the
District Attorney for a disciplinary matter or the County Manager for a non-
disciplinary matter may advance a grievance to arbitration. A request for
arbitration shall be presented in writing to the County Manager for a Non-
Disciplinary Matter or the District Attorney or his designee for a disciplinary
matter within five (5) working days from the date the decision was
rendered at Step 1. As soon as practicable thereafter or as otherwise
agreed to by the parties, an arbitrator shall hear the grievance. In the
event the parties cannot agree on the selection of an arbitrator within ten
(10) working days from the receipt of the request for arbitration, the parties
shall request a list from the American Arbitration Association (AAA). If the
matter is covered under Title 7 or the United States Code, then in addition
to satisfying the standard requirements and qualifications for an arbitrator,
the arbitrator shall also have training and/or expertise in the application
and interpretation of civil rights laws. The American Arbitration Association
shall submit a list of five (5) arbitrators from which a selection shall be
made by alternately striking one (1) name from the list until only one (1)
name shall remain. The selection shall be accomplished by the County
striking first, and the Association next, each striking one (1) name from the
list in turn until only one (1) name remains.

For the purposes of resolving grievances at the earliest possible point in
the process, both parties agree to make a full disclosure of the facts and
evidence which are material to the grievance, including but not limited to
furnishing copies of all evidence, documents, reports, photographs, written
statements, and a complete identification of witnesses relied upon to
support their position. Both parties agree to disclose such facts, evidence
and witness lists at least one (1) working day prior to Step 1 meetings and
at least three (3) working days prior to a Step 2 arbitration hearing. An
arbitrator will not consider any evidence or witness testimony from a party
who failed to disclose such evidence or witness list.

The arbitrator shall conduct the grievance proceeding according to the
AAA Guidelines, which may be amended by mutual written agreement of
the parties. The decision of the arbitrator shall be rendered as
expeditiously as possible (but no later than thirty (30) days from the close
of record) and shall be final and binding upon both parties.
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13. The decision to uphold disciplinary actions shall be based on the
reasonableness of the discipline imposed in response to the actions taken
or not taken by the employee. In the event a termination is overturned by
an arbitrator, the arbitrator shall have the ability to impose a less severe
form of discipline.

14.  Any decision rendered shall be within the scope of the Agreement and
shall not modify, amend, alter, add to or subtract from any of the terms of
this Agreement. The arbitrator shall confine himself/herself to the precise
issue(s) submitted for arbitration and shall have no authority to determine
other issues not so submitted. The arbitrator is without power to issue an
award inconsistent with the governing statutes and/or ordinances of the
County. The arbitrator, in the absence of an expressed written agreement
of the parties to this Agreement, shall have no authority to rule on any
dispute between the parties which is not within the definition of a
grievance set forth in this Article. The arbitrator’s decision and award shall
be based solely on his/her interpretation of the application of the express
terms of this Agreement. Any and all settlements or awards issued by the
arbitrator shall be limited in retroactivity to the date of the alleged
precipitating event or date of the filing of the grievance as decided by the
arbitrator.

15.  Only one (1) grievance may be decided by the arbitrator at any hearing.

16. Each party shall be responsible for compensating its own witnesses and
representatives. The losing party shall pay the arbitrator’s fees.

17. The time limits set forth above may be extended by mutual written
agreement of the County and the Association.

18.  The grievance procedures provided for herein shall constitute the sole and
exclusive method of adjusting all complaints or disputes arising from this
Agreement which the Association or employees may have, and which
relate to or concern the employees and the County. Nothing in this
Agreement shall prevent the parties from mutually agreeing to resolve any
grievance.

ARTICLE 13
Anti-Strike Clause

The Association agrees not to strike, nor to endorse, support, assist or
encourage in any way any individual employee or group of employees to
participate in any strike against the County.
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ARTICLE 14
Evaluations/Salary Increases

The three (3) — five (5) percent annual salary adjustment provisions set forth in
paragraph 1 of this article, shall be suspended beginning January 1, 2021
through December 31, 2021.

1. Employee performance evaluations shall occur yearly. The annual
evaluation cycle shall be based on a calendar year (January 1 to
December 31). Salary increases shall be effective the pay period of
January 1, with the exception of the first annual increase which will occur
on the first anniversary of the employee’s hire date. The annual increase
occurring on the January 15t immediately following the first anniversary of
the employee’s hire date shall be prorated from the date the employee
completes probation. Employees shall receive a salary increase of zero or
between three (3) to five (5) percent. Employees shall be eligible for
yearly salary increases until the top of the salary range is reached.

2. In the event a salary increase is denied, the employee shall be notified in
writing of the reasons within 45 calendar days.

3. Evaluations will be based upon a form giving a uniform set of standards
which shall be negotiated with the District Attorney or the Assistant District
Attorney designated by the District Attorney.

ARTICLE 15
Work Week Schedule

The parties expressly understand that Deputy District Attorneys are professionals
and are expected to work for such periods of time as are necessary to
adequately and professionally handle assigned duties. Deputy District Attorneys
are exempt from the overtime provisions of the Fair Labor Standards Act.
Deputies shall generally have a work week which normally shall consist of a
minimum of forty (40) hours per week over five (5) consecutive days. However,
Deputy District Attorneys may be permitted, at the sole discretion of the District
Attorney, to work a four-ten (4-10) schedule.

ARTICLE 16
Initial Appointment, Promotion, or Transfer

1. After initial appointment of a new employee as a Deputy District Attorney,
the employee shall complete a probationary period of twelve (12) months.
During the probationary period, the employee is an employee at will. After
the initial probationary period, the employee may only be discharged for
just cause. The District Attorney, with County Manager Approval, shall
retain the ability to initially hire an employee as a Deputy District Attorney
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with a base salary above the entrance rate for a Deputy District Attorney.
Such an employee would still be subject to the probationary period and
salary adjustment.

When an employee completes the probationary period, he/she shall
receive a four percent (4 %) salary increase. A salary increase for
successful completion of probation does not in any way affect the eligibility
of the employee to receive his/her annual salary increase on the same
date.

When an employee completes five (5) years of service as a Deputy
District Attorney and the employee has demonstrated a mature
competence in the management of a variety of hearings and trials, as
demonstrated in a performance evaluation or other process, based upon
uniform standards, as determined by the District Attorney, the employee
will, at the discretion of the District Attorney, be eligible for promotion to
the position of Chief Deputy District Attorney. When an employee
promotes to a Chief Deputy District Attorney, his/her salary shall be
adjusted by an increase of four percent (4%) or he/she shall receive the
minimum salary for a Chief Deputy District Attorney, whichever salary is
higher.

In the event an employee is not promoted when eligible, the employee
shall be notified in writing of the reasons within 45 days. The District
Attorney shall retain the ability, with the approval of the County Manager,
to promote an employee to Chief Deputy District Attorney, prior to the
completion of the five (5) years. If not promoted at five (5) years, the
District Attorney, in his sole discretion, shall retain the ability to promote an
employee to Chief Deputy District Attorney at any time. Employees may
only grieve the withholding of a promotion if the uniform standards for
promotions, set forth by the District Attorney, are not followed. In addition,
employees shall not receive a promotion if they have not received at least
one 4% meritorious rating on one of their three evaluations prior to any
promotion.

When an employee promotes to a Chief Deputy District Attorney, he/she
shall serve a qualifying period of twelve (12) months. There shall be no
salary increase associated with the completion of the qualifying period.
During the qualifying period, an employee may be demoted to Deputy
District Attorney for just cause shown. The demotion of an employee from
Chief Deputy District Attorney to Deputy District Attorney is subject to the
grievance procedures outlined in this agreement. Demotion of an
employee shall not occur after successful completion of the qualifying
period. If an employee is demoted, he/she does not have to serve a
qualifying period for the lower classification again.
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6. The District Attorney, with County Manager approval, shall retain the
ability to initially appoint an employee as a Chief Deputy District Attorney
with any salary within the range for a Chief Deputy District Attorney. Such
an employee would still be subject to the probationary period and salary
adjustment; however would not be subject to the qualifying period.

7. The District Attorney, with County Manager approval, shall retain the
ability to appoint a non-probationary attorney serving in a comparable
classification within another department to a position covered in Appendix
A of this agreement. Such an employee may serve a qualifying period of
twelve (12) months; however, there shall be no salary increase associated
with the completion of the qualifying period. While on a qualifying period,
the employee shall remain eligible for consideration for an annual merit
salary adjustment.

8. Should an employee separate from service with the County, the District
Attorney, in his or her sole discretion, shall retain the ability to re-hire that
employee to the employee’s previously held position, at the same salary,
so long as the rehire occurs within one (1) year from the date of
separation, and without serving a new probation/qualifying period.

ARTICLE 17
Bridging Services

Law Clerks, for the Eighth Judicial District Court, Office of the Clark County
District Attorney, or Office of the Clark County Public Defender who accept an
offer of an appointment as a Deputy District Attorney or Chief Deputy District
Attorney, with no break in service shall serve a probationary period for twelve
(12) months with no grievance or appeal rights. The time served as a Law Clerk
shall be credited for the purpose of benefit calculation under this Agreement.

ARTICLE 18
Establishment of New Position Classifications

The Association shall be notified in writing in the event that the County
establishes a new position classification requiring a license to practice law in the
State of Nevada, including the proposed classification and salary grade. The
Association shall determine its interest in representing these proposed
classifications as part of its bargaining unit. If these new classifications are added
to the bargaining unit the Association and the County shall enter into negotiations
to determine the pay schedule. All new position classifications shall be entitled to
all the benefits of the other classifications covered by this Collective Bargaining
Agreement.
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ARTICLE 19
Personnel Layoff and Recall

Layoff is defined as an involuntary separation wherein management eliminates a
position without prejudice to the incumbent because of lack of work or funds.

The determination of the number of positions and classifications to be affected by
a layoff is a management right. The County and the Association agree that layoff
and recall of personnel and appeals of these actions as it pertains to employees
covered under this Agreement shall be accomplished as follows:

Section 1 - Layoff

1.

Temporary and probationary employees in the department shall be laid off
first.

If additional layoffs are necessary, employees shall be laid off based on
the following criteria, in the following order:

a. The seniority of the employees
b. In the event that seniority is equal, relative ability and qualifications
shall prevail.

Separation due to layoff shall require the giving of at least two (2) weeks
notice to the employee, or payment in lieu of notice, of an equivalent
amount of the employee’s base salary by the county.

The County reserves the right to exempt 8% of the association members
from the seniority provisions of this article due to the special skill
requirements that those individuals may possess.

Section 2 — Recall

1.

Any permanent status employee laid off under this Article shall, based on
seniority, have his/her name placed on an appropriate County recall
list/lists for a period of two (2) years. Previous employees shall be notified
by certified mail, return receipt requested, at their last known address and
shall, within ten (10) calendar days of receipt, respond affirmatively, by
certified mail or in person, that they are accepting the offer of recall.
Failure to respond in a timely manner shall mean that the person has
refused the offer of recall and the person shall be removed from the recall
list/lists. An employee must be available for work within two (2) weeks of
acceptance of the offer.
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2. When positions become available in a classification in the department,
employees who have been laid off or reduced in grade in that
classification from that department shall be recalled at the District
Attorney’s determination in inverse order of layoff. The order of recall

shall be:
a. Former laid off employees who held a position in the same class.
b. Former employees who held a position in the same series as long

as the position is at the same or lower level than the position they
have previously held.

In the event that a classification has only had a change in title, employees on the
old recall list/lists shall be placed on the new respective list/lists.

ARTICLE 20
Miscellaneous Leaves

1. Court Leave: Employees required by legal process or required by the
County to appear in any court or before the Grand Jury as a juror or
witness in a criminal or civil case during his/her work day shall be granted
leave with pay. He/she shall claim any jury, witness, or other fee to which
he/she may be entitled by reason of such appearance and pay such fees,
except mileage and per diem, to the County Treasurer within three (3)
working days of receipt, to be deposited in the applicable fund of the
County. Employees appearing in court for the stated reasons on
scheduled 24 hour periods off shall retain any and all remuneration as
may be authorized for such appearances.

No civil case shall be covered by this Article in which the employee has an
interest.

2. Military Leave: Any permanent employee who is a member of the
organized U.S. Army, Navy, Air Force, Coast Guard, Nevada National
Guard or Marine Reserves shall continue to receive their regular pay from
the County as prescribed by NRS 281.145, and any benefits as provided
in the Uniformed Services Employment and Reemployment Rights Act of
1994.

3. Leave Without Pay: Upon written application to the department head, a
permanent status employee may, in the District Attorney's sole discretion,
be granted a leave of absence without pay for a period not to exceed 90
calendar days, without prejudice to his/her status, but no vacation or sick
leave credits shall accrue during any such leave period. Without approval
of the District Attorney and the Clark County Human Resources Director,
leave without pay may not be granted until all accumulated annual leave is

16

APP129



used. Disciplinary leave without pay may be imposed when annual leave
is still available. Any additional leave must be recommended by the
District Attorney and approved by the County Manager.

Parental Leave: Upon written application to the department head, an
employee shall be granted a leave of absence of up to three (3) months
for the purpose of caring for newborn children up to six (6) months old or
legally adopting a child(ren). No vacation or sick leave credits shall
accrue during the duration of any period of leave without pay. Employees
are not required to use up annual leave and sick leave benefits before
taking parental leave without pay. Any unpaid leave shall be taken as one
(1) continuous leave period. Employees, at their discretion, may use
none, any or all of their sick leave and/or annual leave in the 3-month
parental leave period. Parental leave of more than three (3) months is at
the discretion of the department head, and if approved, the employee may
use annual leave, sick leave, or leave without pay under the provisions of
Articles 20, 21, and 22 of this Agreement.

Blood Donor Leave: Employees will be granted the necessary time off for
the purpose of donating blood when participating in a County authorized
and/or sponsored blood donation drive.

Education Leave: Upon written application to the District Attorney, an
employee may, in the County's sole discretion, be granted educational
leave without pay for a period not to exceed 90 calendar days, without
prejudice to his/her status, but no vacation or sick leave credits shall
accrue during any such leave period.

ARTICLE 21
Vacation
Accrual of Vacation Leave:
a. Eligible employees hired or rehired and working on a full-time

permanent basis shall earn vacation leave based on months of
service at the following rates for each pay period:

HOURS PER
MONTHS SERVICE PAY PERIOD ACCRUED
0-24 3.08
25-96 4.62
97-180 5.54
181 and over 6.15
b. Vacation leave may not be accumulated to exceed 240 hours at the

beginning of any calendar year. Prior to the end of the calendar
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year, employees with more than 240 hours of leave will be given
the option of placing the hours above 240 in the catastrophic leave
bank in accordance with Article 22, Sick Leave, Catastrophic Leave
Program, sell - back vacation leave subject to the conditions
outlined in Section 4 (b) herein, or lose the leave. If an employee
selects none of the options, then the excess hours will
automatically be placed in the catastrophic leave bank.

Vacation Eligibility: An employee is not entitled to take accumulated
vacation leave or payment until he/she has successfully completed his/her
probationary period.

Vacation Leave Use: The purpose of vacation benefits is to allow each
employee time away from his/her job for rest, recreation, and the pursuit of
non-employment objectives. The time when vacation leave shall be taken
will be determined by the District Attorney. Vacation leave requests must
be approved at least 24 hours in advance except in cases of emergency
as determined by the District Attorney or designee. An emergency shall
not include absences for which sick leave is to be used as defined in
Article 22, unless all sick leave has been exhausted. Vacation requests
for one (1) shift or less may be granted without the 24-hour notification
requirement referred to in this Section.

Payment for Vacation Leave:

a. Except as provided in Article 21, Section 2, upon separation from
service for any cause, an employee shall be paid a lump sum
payment for any unused or accumulated vacation earned through the
last day worked. If this is earlier than the last day of the pay period,
the vacation shall be prorated. Payment for unused vacation leave
will be at the employee’s biweekly salary divided by 80.

b. In December of each year, employees shall be eligible to submit a
request to be paid for up to a range of twenty (20) hours to a
maximum of eighty (80) hours of vacation leave from December 18t
through November 30"". The County Manager shall establish the
maximum vacation leave sellback for the employee each year prior to
December 1%, consistent with Category Il employees of the M-Plan.

Death of an Employee: Upon the death of a person in the employ of the
County a lump sum payment for vacation time accrued to his/her credit will
be made to the employee's beneficiaries or estate.
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ARTICLE 22
Sick Leave

Section 1 - Use of Sick Leave

1.

Paid sick leave may be used by employees who:

a.

g.

Are incapacitated to perform job duties because of illness or injury.
Are prevented by public health requirements from being at work.

Need to absent themselves from work for bereavement and to
attend the funeral of a member of the employee's immediate family.
Immediate family shall be defined as the employee's spouse,
mother, father, brother, sister, child, foster child, stepchild,
grandchild, and grandparent, or any in-law of the employee's
bearing any of the previously specified relationships.

Are required to absent themselves from work upon incapacitating
illness or injury in the immediate family to personally care for that
family member.

Need to be absent from work when receiving medical or dental
treatment or examination.

Need to be absent when incapacitated to perform job duties
because of pregnancy or childbirth.

Need to be absent to care for newborn children.

No employee shall be entitled to sick leave while absent from duty
because of disability arising from an injury purposely self-inflicted or
caused by willful or grossly negligent misconduct.

Employees shall be subject to the following requirements for the use and
payment of sick leave:

a.

Employees who become ill shall call in prior to the start of the
workday.

Employees shall fill out and sign a sick leave form stating the
reason for the use of sick leave immediately upon their return to
work or stating the need to schedule sick leave for purposes of a
medical or dental appointment.

Sick leave forms shall be turned in to the District Attorney or other
designated authority for approval.
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d. Any employee who reports absent at the start of a work day
because of illness or injury who recovers sufficiently during the
course of the shift to report to work is required to do so. In such a
situation, the employee involved shall only be charged for actual
sick leave used to the nearest one-fourth (1/4) of an hour.

e. Upon written request from the District Attorney or County Manager,
a certificate of illness from a state licensed health care provider in
an appropriate discipline may be required when there is one (1)
absence in excess of three (3) consecutive scheduled workdays.

f. If an employee's fitness for duty is questioned by the District
Attorney or County Manager, the employee may be required to
submit a fitness for duty from the employees’ health care provider.

Section 2 - Sick Leave Accrual and Payment

1.

Eligible permanent employees working on a full-time basis shall earn sick
leave at the rate of 3.7 hours for each pay period. Employees who have
been employed by the County for ten (10) cumulative years of service or
longer will receive an additional 0.92 hours of sick leave per pay period.
There will be no limit on sick leave accumulation.

Employees shall be paid their current hourly rate for each hour of sick
leave used.

If a permanent employee separates from the service of the County after
three (3) consecutive years of employment, the employee shall receive
payment for one-half (Y2) of his/her sick leave accumulation. An
employee's sick leave payoff upon separation shall increase above 50% at
the rate of one and one-half percent (1 2%) for each additional year of
consecutive service above ten (10) through 20 years of service. An
employee's sick leave payoff upon separation shall increase above 65% at
the rate of three and one-half percent (3 72%) for each additional year of
consecutive service above 20 up to a maximum of 100% at 30 years of
service. Payment for unused sick leave will be at the employee’s biweekly
salary divided by 80.

Section 3 - Catastrophic Leave Program

Employees covered under this contract holding permanent status may participate
in the County’s catastrophic leave program. Catastrophic leave benefits will not
be available to any employee currently receiving disability income benefits from
the County’s long-term disability insurance carrier.
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Section 4 — Bonus Leave

Employees who use forty (40) hours or less of sick leave during the year (based
on their employment date), excluding up to three (3) consecutive days of sick
leave used as bereavement leave, and excluding sellback of sick leave, shall be
granted 24 hours of bonus leave. Bonus leave shall be forfeited if not used in the
year it is accrued.

Section 5 — Sellback

Each December, employees may submit a request to sell back up to ten (10)
days of accrued sick leave. Payment shall be made based on an employee’s
percentage entittlement as determined by the sick leave buyout provision set forth
above. In order to be eligible for payment, employees must maintain a minimum
sick leave balance of one hundred, twenty (120) days.

ARTICLE 23
Holidays

1. All employees shall receive the following 12 paid holidays per year:

January 1 (New Years Day)*

Third Monday in January (Martin Luther King Day)
Third Monday in February (Presidents Day)

Last Monday in May (Memorial Day)

July 4 (Independence Day)*

First Monday in September (Labor Day)

Last Friday in October (Nevada Day)

November 11 (Veterans Day)*

Fourth Thursday in November (Thanksgiving Day)
Friday after Thanksgiving Day (Family Day)
December 25 (Christmas Day)*

Employee’s Birthday

2. The Birthday Holiday is accrued on the employee’s birthday, and is only
available for use within the following 12-months. The Birthday Holiday is
to be used by the employee in the same manner as a vacation day, and
shall not be carried over from year to year.

3. A marked (*) holiday falling on a Saturday shall be observed on the Friday
before and when it falls on a Sunday it shall be observed the Monday
following. For employees working a schedule other than Monday through
Friday, holidays shall be observed on the day specified in this Section.

4. The pay for each holiday shall be equal to the number of hours in the
assigned shift at the employee’s regular hourly rate.
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5. All employees shall also receive any other holiday declared by the County,
State, or Federal Government.

ARTICLE 24
Longevity

Employees appointed to a full time position within the attorney classification
series prior to July 1, 2002 shall upon completion of five (5) years of creditable
service receive an annual lump sum payment equal to 0.57 of one percent
(.57%) for each year of service. Employees hired into the attorney classification
series subsequent to June 30, 2002 shall not be eligible for longevity pay.

ARTICLE 25
Deferred Compensation

All employees covered by this Agreement shall be eligible to participate in the
County’s Deferred Compensation Program as developed and implemented by
the county. A Deferred Compensation Program permits an employee, on a
voluntary basis, to have a portion of his/her salary withheld and invested on a
tax-deferred basis.

ARTICLE 26
Benefit Eligibility

1. Eligibility for increased entitlements to sick leave, vacation and longevity
shall be determined by the total amount of service commencing with
appointment to a permanent budgeted position.

2. Should an employee who left County service in permanent status, worked
three (3) consecutive years, and gave, when applicable, two (2) weeks
termination notice be rehired, that employee may regain all previously
unused sick leave, provided the employee reimburses the County for
whatever unused sick leave was paid the employee at the time of
separation. Such reimbursement shall be paid before an employee is
entitled to use such sick leave. The County must give the employee
notice of this option upon rehire and the employee must either accept or
decline this option within sixty (60) days following the successful
completion of his/her probationary period. If the employee accepts the
repayment option, the repayment must be completed within six (6) months
following the successful completion of his/her probationary period.

3. Increased entitlements will include all previous employment that ceased
under honorable conditions or as a result of an involuntary layoff as
provided in Article 19.
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ARTICLE 27
Maintenance of Benefits

The parties agree that this Agreement is not meant to change any benefit, which
is a mandatory subject of bargaining under NRS 288, currently provided an
employee unless expressly referring to that benefit. Therefore, any such benefit
currently being received by an employee will continue to be received by the
employee absent the express agreement of the parties to change the benefit.

ARTICLE 28
Workers Compensation

All eligible members shall be covered by a Workers Compensation Program of
the County's choice that conforms with the provisions of the Nevada Industrial
Insurance Act (NRS Chapter 616) and the Nevada Occupational Diseases Act
(NRS Chapter 617) and that provides for payment of industrial accident benefits
and compensation for partial and total disability arising from industrial injuries
and occupational diseases.

1. In the event an employee is absent from work due to a service-connected
disability, approved pursuant to NRS Chapter 616 or 617, he/she may
receive, in addition to the compensation as provided by NRS Chapter 616
or 617, a supplemental amount from the County which would cause the
total amount received by the employee from the service-connected
disability and the County to equal his/her salary at the time of his/her
disability. The supplemental compensation will start from the first day of
absence or illness, but shall not exceed 340 work hours for the same
incident. During this period, the employee shall not forfeit any accrued
sick leave. Successful completion of the probationary period is required in
order to qualify for the supplemental compensation from the County.

2. It is the intent of the County to pay the on-the-job injured employee (as
outlined in this Section) the difference between full biweekly salary and
that provided pursuant to NRS Chapter 616 or 617 as salary continuance.
Therefore, the employee shall return to the County all temporary total
disability payments received which were made under NRS Chapter 616 or
617 covering the period enumerated in Section 1 of this Article. No
supplemental benefit shall be paid until after the employee's lost-time
benefit check has been deposited with the County Treasurer.

3. If an employee entitled to disability compensation has not completed
his/her probationary period, or if an employee who has received
supplemental compensation for the maximum 340 work hours is unable to
return to work, he/she may elect to utilize accrued sick leave, during which
period the employee shall receive compensation from the County as
provided in NRS Chapter 281.390. If the employee is receiving no
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compensation for time missed from work through the Worker's
Compensation Program, the employee must use leave benefits to fully
account for any absence.

When accrued sick leave has expired, if the employee is still unable to
work and the employee is receiving compensation for time missed from
work through the Worker's Compensation Program, he/she will be
permitted to use his/her accrued vacation leave as sick leave.
Subsequent to the expiration of both the employee's sick and vacation
leave, provided that the employee has so elected to use his/her vacation
leave as sick leave, the employee's compensation will be limited to that
provided by NRS Chapter 616 or 617 and the employee will be placed in a
leave without pay status. However, through written justification to the
Clark County Human Resources Director, exceptions to this Article may
be approved by the County Manager.

If, as a result of a licensed physician's evaluation and prognosis, it
appears that the employee will not return to his/her regular County job
within a 12-month period, the County may require a medical separation.
Medical separation appeals of employees covered by this Agreement shall
be handled in accordance with the procedure set forth in the Dispute
Resolution Procedures within Article 12.

ARTICLE 29
Substance Abuse Policy

POLICY ON A WORKPLACE FREE FROM SUBSTANCE ABUSE

It is the policy of Clark County and the Association to foster and provide a
workplace free from substance abuse for all employees. A workplace free from
substance abuse protects the safety of the public as well as the County's
valuable workforce.

While the County will be supportive of those who seek help voluntarily, the
County will be equally firm in identifying and disciplining those who continue to be
substance abusers and do not seek help.

1.

Guiding Principles:

There are four (4) guiding principles underlying the adoption of this policy.
They are:
a. Education - The County and the Association believe that education

and training of all employees in the effects and treatment of
substance abuse will contribute to a safer and more efficient
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Policy

workplace for everyone.

Deterrence - The County and Association are committed to
eliminating the effects of substance abuse in the workplace. All
employees are prohibited from using, possessing, buying or selling
illegal drugs in the workplace, and are prohibited from reporting to
work with prohibited drugs active in their systems or while under the
influence of alcohol. Prescribed drugs must be obtained legally and
must be used for the purpose for which they were prescribed.
Enforcement - The substance abuse policy will be strictly enforced.
Violations of the policy or procedures will be cause for discipline, up
to and including termination of employment.

Treatment - The County and Association are committed to helping
employees with admitted substance abuse problems overcome
those problems, and encourage voluntary rehabilitation options.

Purposes:

The purposes of the substance abuse policy are:

a.

Rules:

To implement a fair and balanced approach to eliminating
substance abuse and its effects on the job;

To protect the public and employees; and

To provide a strong incentive for voluntary rehabilitation and return
to work.

The County and Association have formulated clear rules and penalties to
ensure compliance with the substance abuse policy.
The primary rules are:

ALCOHOL

a.

The consumption of an alcoholic beverage by an employee on duty
or being under the influence of alcohol while at work is grounds for
discipline, up to and including termination.

An employee may be placed on a Last Chance Agreement.

If an employee who is required to drive as part of his/her assigned
duties has his/her driver's license suspended, revoked, temporarily
or permanently, due to a substance related offense, the employee
must notify his/her supervisor of these circumstances when next
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reporting to duty. Failure to do so shall be cause for disciplinary
action up to and including termination.

The felony conviction of an employee as a result of alcohol while off
County premises and not on duty shall result in termination.

DRUGS

a.

The unlawful manufacture, distribution, dispensation, possession,
or use of an illegal drug or controlled substance by an employee in
the work place or during work hours is prohibited. Employees in
violation of this policy will be terminated with no Last Chance
Agreement.

The use of any drug which negatively affects performance or the
ability of an employee to work in a safe manner may be cause for
discipline where the employee knew or should have known that the
drug would adversely diminish his/her capabilities to perform the
job. For the purpose of this policy, the term "drug" shall include but
not be limited to sedatives (i.e. valium, downers), stimulants (i.e.
speed, uppers), hallucinogens (i.e. LSD), cocaine, crack,
cannabinoids (i.e. marijuana), opiates, phencyclidine (PCP), and
volatile solvents (inhalants).

Whenever an employee is prescribed a drug by a licensed health
care provider or uses an over-the-counter medication, which may
negatively affect his/her performance or-ability to perform in a safe
manner, the employee shall notify his/her supervisor. An employee
who fails to notify his/her supervisor may be subject to disciplinary
action up to and including termination and may be placed on a Last
Chance Agreement when the use of drugs by that employee
contributes to an accident or incident that results in property
damage or injury to a person. Supervisors shall ensure that
employees are not placed in capacities that may jeopardize the
safety of others.

The possession or use of illegal drugs while off County premises
shall result in termination.

If an employee who is required to drive as part of his/her assigned
duties has his/her driver's license suspended, revoked temporarily
or permanently, due to a substance related offense, the employee
must notify his/her supervisor of these circumstances when next
reporting to duty. Failure to do so shall result in termination.

The felony conviction for the possession or being under the
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influence of illegal drugs shall result in termination.

The conviction of an employee for the sale or possession with
intent to sell illegal drugs is cause for immediate termination with no
Last Chance Agreement.

Employees must notify their immediate supervisor of any personal
criminal drug statute conviction for a violation occurring in the work
place no later than five (5) days after such conviction. Failure to
notify the immediate supervisor shall result in disciplinary action.

DRUG AND ALCOHOL TESTING

1.

Probable Cause:

An employee will be required to undergo immediate drug and alcohol
testing in accordance with the following procedures if there is probable
cause that the employee is under the influence of a drug and/or alcohol.

Post-Accident:

An employee involved in an accident while on duty will be required to
undergo a drug and alcohol test.

Testing Procedures for Probable Cause and Post-Accident:

a.

Any supervisor evaluating an employee for probable cause shall
complete the Clark County “Observation/Incident Report”. The
Observation/Incident Report shall be sent to the District Attorney
and the Employee Relations Division of Clark County Human
Resources.

The suspected employee shall be afforded the right, if he/she so
desires, to request that, in addition to the first supervisor, another
on-duty supervisor provides a second opinion as to probable cause.
If another supervisor is not able to report to observe the suspected
employee within 30 minutes due to the distance a second
supervisor would have to travel to observe the employee, the
employee's request for a second opinion will not be granted.

If the employee is an eligible member of a bargaining unit, the first
supervisor advises him/her of his/her right to have a Union
representative prior to testing and allow the same 30 minutes for a
Union representative to appear. If mitigating circumstances
warrant, the supervisor may wait up to a maximum of one (1) hour
for a Union representative.
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d. If it is determined that probable cause exists, the employee shall be
relieved of duty and transported to a drug testing specimen
collection site for a drug and alcohol screening. Once the test
sample is collected, arrangements will be made to have the
employee transported home. The sample will be tested and
confirmed and chain of custody maintained by a Substance Abuse
Mental Health Services Administration (SAMHSA) certified
laboratory facility. A sufficient amount of a sample will be taken so
that, at an employee’s request and expense, an alternative
SAMHSA testing facility may be used to test the same sample;
chain of custody will be maintained between testing facilities. An
employee who is incapacitated to the point that he/she cannot
provide a sample at the time of the incident shall later provide the
necessary authorization for releasing hospital or medical reports
that would indicate whether or not the employee was under the
influence of a drug and/or alcohol.

e. Advise the employee that he/she will remain on paid status until the
test sample is collected. After the sample is collected the employee
will be placed on leave in the following order as leave benefits are
exhausted (sick leave, compensatory time, vacation leave, leave
without pay) until the County receives the test results. If the test is
negative, the County will make the employee whole.

f. The results will be delivered by mail or carrier to the Employee
Relations Division of Clark County Human Resources, who will then
immediately notify and make a copy of the report available to the
employee. The District Attorney or designee will be notified
whether the test results are positive or negative. A drug test will be
considered positive if the confirmation cutoff levels established by
the SAMHSA are exceeded. An alcohol test will be considered
positive if the blood alcohol content is .08 percent or greater, or the
limit specified in NRS 484.0135 or other applicable law if less than
.08 percent.

g. Refusal to submit to a drug and alcohol test will result in immediate
termination.

DISCIPLINARY PROCEDURES FOR A POSITIVE DRUG AND/OR ALCOHOL TEST

1.

A positive drug and/or alcohol test requested as a result of an accident will
be cause for disciplinary action in accordance with Section 3 below.

A test resulting in a positive outcome for a legal drug will result in the
following actions:
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a. The employee may be disciplined or counseled for the performance
or behavior that established probable cause to test the employee.

b. Before the employee may return to work, the employee must
provide the department head with a certificate of fithess/return-to-
duty form from the prescribing physician/state certified health care
provider. The certificate of fitness must be a signed statement
indicating whether or not an employee is medically able to perform
regularly assigned job duties without restriction or limitation. If the
employee is restricted from performing regularly assigned duties,
the certificate must also identify the employee's restrictions.

A test resulting in a positive screen for an illegal substance or the abuse of
a legal drug or controlled substance will result in the following action:

a. First offense: Unless previously specified as an infraction resulting
in immediate termination, the employee will receive a suspension
without pay for a period of time based on the severity of the
infraction and shall be required to sign and successfully complete
the conditions of a Last Chance Agreement which includes
rehabilitation and aftercare.

b. Before the employee may return to work, the employee must
provide the department head with a certificate of fithess/return-to-
duty form from the prescribing physician/state certified rehabilitation
and treatment program provider releasing the employee to return to
work. The certificate of fitness must be a signed statement
indicating whether or not an employee is medically able to perform
regularly assigned job duties without restriction or limitation. If the
employee is restricted from performing regularly assigned duties,
the certificate must also identify the employee’s restrictions. This
must occur within 60 days of the drug test date. Failure to provide
a return-to-duty form with respect to their substance abuse problem
within 60 days will result in disciplinary action up to and including
termination.

C. Second offense: The employee will be suspended without pay
pending termination.

A test resulting in a positive screening for alcohol will result in the following
action:

a. First Offense: Unless previously specified as an infraction resulting
in immediate termination, the employee will receive a suspension
without pay for a period of time based on the severity of the
infraction and will be required to sign and successfully complete the
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conditions of a Last Chance Agreement which includes a
rehabilitation and aftercare program.

b. Second offense: The employee will be suspended pending
termination.
LAST CHANCE AGREEMENT

Refusal to sign a Last Chance Agreement shall be considered just cause for
termination. The Last Chance Agreement shall be the final step before
termination in the disciplinary process. The treatment and aftercare portion of
the Last Chance Agreement will be monitored for compliance by the Employee
Assistance Program. The Last Chance Agreement shall require at least the
following:

1. The employee to contact the Employee Assistance Program within five (5)
working days of employee notification of a positive drug or alcohol test.

2. Compliance with and satisfactory completion of treatment by a Substance
Abuse Prevention and Treatment Agency certified rehabilitation/program
or provider. The Employee Assistance Program will assess, determine
and recommend the appropriate level of treatment and provider options.
The program/provider may be selected by the employee.

3. Enrollment and continued attendance in an aftercare program, as
necessary.
4. Certificate of fitness/return-to-duty form signed by the prescribing

physician/state certified rehabilitation and treatment program provider
releasing the employee to return to work. This must occur within 60 days
of the drug test date. Failure to provide a return-to-duty form with respect
to their substance abuse problem within 60 days will result in disciplinary
action up to and including termination.

5. A minimum of four (4) random tests over a period of one (1) year from the
date of returning to duty. An employee's department head or immediate
supervisor, as approved by the department head, may require testing at
any time the employee is on duty.

At that time an employee signs a Last Chance Agreement, or otherwise
voluntarily seeks assistance, they shall be advised that EAP counseling is
available through the off-site Clark county EAP. Alternative EAP is available
through the university medical center EAP and the Clark County Fire Department
EAP upon request. The availability of this alternative is predicated upon the
employee having a bona fide conflict with Clark County’s EAP and the alternative
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employee assistance program has the ability to accept the employee based on
their availability of resources.

CONFIDENTIALITY

With the exception of the laboratory testing facility, the Employee Relations and
Employee Assistance Division of Clark County Human Resources, the tested
individual, and the Risk Management Division for workers' compensation
incidents, the medical record shall not be released to anyone without express
written authorization of the tested individual unless ordered by means of proper
legal procedure and appropriate legal authority, such as court ordered subpoena,
or in connection with a disciplinary proceeding.

To ensure the confidentiality of employees' medical records, laboratory reports,
test results, and Observation/Incident Reports shall not appear in an employee's
personnel file. Information of this nature will be contained in a separate
confidential medical record that will be securely kept under the control of Clark
County Human Resources.

TRAINING

Training is an essential element in assuring the effectiveness of the workplace
free from substance abuse program. Employees must be kept informed of not
only the policy and procedures of this drug and alcohol program but of the
programs available to them, which promote wellness and safety. Individual
consultation by the Employee Assistance staff will be available upon request.

1. Employee Awareness Training:

Topics include:

a. The substance abuse policy and drug testing procedures.
b. Impact of drugs and alcohol in workplace.
C. Available resources for assistance including the Employee

Assistance Program.

d. Effects, signs and symptoms of alcohol and the drugs tested for.
e. The Last Chance Agreement.
f. Confidentiality and its application in the drug and alcohol policy.

OTHER LAWS, STATUTES OR REGULATIONS

Clark County is committed to providing reasonable accommodation to those
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employees whose drug and/or alcohol problem qualifies them under the
Americans with Disabilities Act.

The provisions of any applicable law, statute, regulation or ordinance (i.e. The
Omnibus Transportation and Employee Testing Act of 1991 and the Federal
Highway Administration and Department of Transportation rules of February,
1994) shall control in the event of any conflict with the provisions of this policy.
DEFINITIONS

DRUG AND ALCOHOL TEST: For the purposes of this policy, drug and alcohol
test means a test for the detection of at least the following: alcohol,
amphetamines, barbiturates, cocaine, propoxyphene, benzodiazepines,
marijuana, methadone, methaqualone, opiates, and phencyclidine (PCP).

FIRST SUPERVISOR: A supervisor from the District Attorney’s Office, who has
been through the Supervisor Training Program specified in this policy, who first
observes different or abnormal behavior of an employee.

ILLEGAL DRUGS: Any drug (a) which is not legally obtainable; or (b) which is
legally obtainable but has not been legally obtained. The term includes
prescribed drugs not legally obtained and prescribed drugs not being used for
prescribed purposes.

LEGAL DRUG: Prescribed drugs and over-the-counter drugs which have been
legally obtained and are being used for the purpose for which they were
prescribed or manufactured.

ON DUTY: Assigned work hours excluding paid and unpaid leaves.

SECOND SUPERVISOR: A supervisor from the District Attorney’s Office who
has been through the Supervisor Training Program specified in this policy, who is
called in to assist in the assessment of the different or abnormal behavior of an
employee.

SAMHSA: Substance Abuse Mental Health Services Administration.

SUBSTANCE ABUSE: The misuse or illicit use of alcohol and/or drugs including
controlled substances.

ARTICLE 30
Severance Pay

All employees covered by this Agreement, hired before July 1, 2002, upon
separation from County employment, shall receive payment for one (1) week of

base salary for each consecutive year of employment up to a maximum of six (6)
weeks.
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All employees covered by this Agreement, hired after July 1, 2002 but prior to
September 20, 2011, upon separation from County employment, may receive
payment for one (1) week of base salary for each consecutive year of
employment. The County Manager shall decide in his discretion the number of
weeks of severance, up to a maximum of six (6) weeks. Unless the employee
was discharged for just cause, the County Manager shall not refuse to give a
severance benefit.

All employees covered by this Agreement hired after September 20, 2011, upon
separation from County employment, are not entitled to a severance benefit
unless the employee’s separation is the result of a reduction in force. An
employee covered by the Agreement hired on or after September 20, 2011, who
is laid off shall be entitled to a lump sum payment of two (2) weeks of his/her
base salary.

ARTICLE 31
Group Insurance

1. Group Insurance - Members of the Association will be covered under the
County’s Group Health and Medical Insurance Program.

a. To be eligible for group insurance, an employee must occupy a
permanent budgeted position, work at least 20 hours per week,
and meet the necessary qualifying periods associated with the
insurance program. The County’s contribution for employees
who work less than 40 hours shall be prorated. Any employee
who is on an authorized leave without pay status for over 30
consecutive calendar days will be responsible for reimbursing
the County for the employee's insurance premium, the total
dependent coverage insurance premium, and long term
disability insurance premium from that day forward. If the leave
without pay status does not coincide with the premium
payments, then any such premiums shall be prorated.

b. Employees who elect to have group insurance shall pay the

following percentage of the total health and dental insurance
premium per month:

Percentage

Employee Only 5.5%

Employee & Spouse 10.0%

Employee & Children 7.0%

Employee & Family 10.5%
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All employees hired after the date this Agreement is approved
by the Board of County Commissioners (BCC) (September 20,
2011) will pay 10.0% of the total health and dental insurance
premium per month.

2. The Association shall be furnished a copy of the official agenda of the
Clark County Group Health Insurance Plan’s executive board at least ten
calendar days in advance of a scheduled executive board meeting and a
copy of the official Clark County Group Health Insurance minutes.

3. Long Term Disability Insurance - The County will provide long term
disability insurance to employees who occupy a permanent budgeted
position. Employees must meet the qualifying requirements associated
with the plan.

The County will pay a maximum premium of $18.75 per month for each
eligible employee toward the LTD plan. The initial benefits of the plan will
be determined based on the maximum premium. Effective July 1, 2010,
the County will increase the premium by three percent (3%) in order to
provide the same benefit level that all full-time non- management
employees covered by the Clark County’s long term disability (LTD) plan
receive. This contribution in no way guarantees a specific level of benefits,
nor once a plan is adopted, for those benefit levels to continue if the
premium exceeds the maximum monthly contribution.

4. Life Insurance - The County shall pay 100% of the premium cost of a
group life insurance policy providing to each employee an amount of
coverage of $20,000. The Association, at its discretion, may offer
additional supplemental insurance benefits to members of the bargaining
unit, the cost of which shall be borne by the member. Neither the
Association nor its authorized agent shall have the right to solicit
enroliment during normal working hours. The Association agrees to
comply with all accounting and payroll deduction procedures as
established by the Clark County Human Resources Director and the
County Comptroller.

ARTICLE 32
Travel Compensation/Use of Private Vehicles

Employees who are required to use their personal vehicle for County business
shall be reimbursed for each mile driven on County business. The
reimbursement shall be at the amount per mile as established by NRS.
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ARTICLE 33
Retirement Contribution

1. The County shall pay the employee's portion of the retirement contribution
under the employer-pay contribution plan in the manner provided for by
NRS Chapter 286. Any increase in the percentage rate of the retirement
contribution above the rate set forth in NRS Chapter 286 on May 19, 1975,
shall be borne equally by the County and the employee and shall be paid
in the manner provided by NRS Chapter 286. Any decrease in the
percentage rate of the retirement contribution shall result in a
corresponding increase to each employee's base pay equal to one-half
(1/2) of the decrease. Any such increase in pay shall be effective from the
date the decrease in the percentage rate of the retirement contribution
becomes effective.

2. The term "retirement contribution" does not include any payment for the
purchase of previous credit service on behalf of any employee.

ARTICLE 34
Section 125

All employees covered by this Agreement shall be eligible to participate in the
County’s Section 125 Plan, commonly referred to as a “Cafeteria Plan” or a
“Flexible Benefits Plan,” as developed and implemented by the County.

ARTICLE 35
Financial Counseling

All employees covered by this Agreement may avail themselves of any County-
sponsored financial planning program.

ARTICLE 36
Compensation

Effective July 1, 2020 all employees covered under this agreement shall receive
a one percent (1.0%) salary decrease. The salary schedules as of June 30,
2020 will remain in effect or the duration of this agreement. Appendix A reflects
those schedules.

ARTICLE 37
Indemnification/Court Sanctions

The County shall indemnify and hold harmless any employee from an action
arising out of an act or omission within the scope of the employee’s official duties
or employment as a Deputy District Attorney.
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The County shall pay court sanctions or fines levied by any court against
employees for acts or omissions committed by such employees, if the acts or
omissions were committed while performing within the scope of their official
duties.

ARTICLE 38
Savings Clause

1. If any provision of this document or any application of the document to any
person or persons covered by this Agreement shall be found contrary to
law, then this provision or application shall be deemed invalid except to
the extent permitted by law, but all other provisions thereof shall continue
in full force and effect. If there is any change in the law that would
invalidate or supplement any provision of this Agreement, excluding
changes in NRS, Chapter 288, the parties shall meet to negotiate any
change in the Agreement relative to the affected provisions only.

2. In the event NRS, Chapter 288 is amended, the County and Association
negotiating teams shall meet within 30 days of such passage to informally
discuss its ramifications on the current negotiated Agreement.

ARTICLE 39
Conflicting Agreements

This Agreement supersedes all personnel rules heretofore in effect by the County
relating to those subjects addressed by the provisions of this Agreement to the
extent such rules are in conflict with the terms of this Agreement. This
Agreement does not preclude the County or District Attorney from formulating
new or additional rules and guidelines which do not conflict with the terms of this
Agreement or the provisions of the NRS.

ARTICLE 40
Entire Agreement

It is intended that this Agreement sets forth the full and entire understanding of
the parties regarding the matters set forth herein. Except for those benefits
expressly provided for in this Agreement, the Association acknowledges that
when this Collective Bargaining Agreement is ratified and approved by the Board
of County Commissioners that all employees eligible to participate, regardless of
membership in the Association, shall no longer have the rights, benefits and
privileges contained in the Management Compensation Plan dated July 2002 or
any subsequent Management Compensation Plan with the exception of those
specifically referenced in this Agreement.
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ARTICLE 41
Term of Agreement

This Agreement shall be effective from July 1, 2020, or upon the date
approved by the Clark County Board of Commissioners, whichever is
later. It shall continue in full force and effect through June 30, 2021.

This agreement shall be automatically renewed from year to year
thereafter unless either party provides written notice pursuant to
provisions of NRS Chapter 288, of its desire to negotiate a new or
modified agreement. In the event of such notice, the terms and conditions
of this agreement shall remain in full force and effect during the entire
period of negotiations and any statutory impasse provisions until a new or
modified agreement is approved by both parties, the effective date of
termination notwithstanding.
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APPENDIX A

Clark County Prosecutors Association
Salary Schedules & Ranges
July 1, 2020 - June 30, 2021

SALARY RANGES

Deputy District Attorney:
Minimum Base Salary = $73,944.00
Maximum Base Salary = $144,248.00

Chief Deputy District Attorney:
Minimum Base Salary = $108,596.80
Maximum Base Salary = $168,272.00

38

APP151



APPENDIX B
CLARK COUNTY’S SUBSTANCE ABUSE PROGRAM
OBSERVATION/INCIDENT REPORT
Probable Cause Post-Accident (check one)

Date of Report: Time of Day:

Name of Observed Employee:

Location of Observation:

Observer:
Name Signature

Position:

Probable Cause Testing:
An observing supervisor shall describe and document the following:

- Specific observations concerning the appearance, behavior, speech, or
performance of the employee;

- Violation of safety rule or other unsafe work incident which, after investigation,
leads the supervisor(s) to believe that drug and/or alcohol use may be a
contributing factor; and/or

- Other physical, circumstantial or immediate indicators of drug and/or alcohol use.

Post Accident Testing:

An employee involved in an accident while on duty will be required to undergo a drug
and alcohol test. An observing supervisor shall describe and document the following:

- Description of accident;
- Resulting personal injury; and/or
- Resulting property damage.

PROBABLE CAUSE INDICATORS OR ACCIDENT SUMMARY:

(Continue on side 2 and/or attach additional sheets if necessary)
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Associated with probable cause indicators and/or accidents are a variety of “warning
signs” which usually appear on the job. Check the symptom or symptoms you have

observed in the employee.

_____ Drowsiness
____ Constricted/dilated pupils
_____Euphoria (elevated mood)
_____Extreme mood changes
_____Poor time/distance perception
_____Exaggerated sense of ability
______Poor hand/eye coordination
____Excessive irritability
____Rapid or slow breathing
_____ Stares off into space
_____Drunken behavior with

or without odor of alcohol

Actions taken:

_____Watery, glassy, red eyes
_____Hallucinations
_____Inhibitions
____Disoriented behavior
___Slurred speech
____Excessively talkative
_____Wanders aimlessly
____ Depression
_____Rapid speech
__Staggering walk
_____Violent behavior
Other

Comments by employee:

(Please ensure confidentiality of report in distribution)

cc: Department Head

Employee Relations Division of Clark County Human Resources
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TESTING PROCEDURES CHECKLIST:

____Complete and send Observation/Incident Report
_____Advise employee of right to Association representation
_____Advise employee of leave procedures

_____Advise employee of refusal to test policy

Transport employee to collection site and make arrangements for
transporting the employee home
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MEMORANDUM OF UNDERSTANDING
Insurance Committee

The County agrees to meet with the Association on a semi-annual basis in order
to receive input relative to the County’s insurance program. The Association will
appoint two (2) members and the County will appoint two (2) members. The
purpose of the meetings is for discussion and recommendations only and there is
no intent or ability to adjust, modify or change the existing group health insurance
program. The results of the meetings shall be committed to writing and
forwarded to the Group Insurance Executive Board for discussion.
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Doesn’t seem like a coincidence with the attached
statement.

Michelle Rindels @MichelleRindels
DA Wolfson said it's coincidence that this is proceeding as there are 2
abolition bills in #nvleg but "I want our lawmakers to have their eyes wide
open, because ...They need to be aware that there are these kinds of
people out there where the jury has spoken loudly and clearly.”
twitter.com/riolacanlale/s...
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Replying to @OyVegas

...or the immense waste of resources in retrying cases his office has
caused to be reversed because they got caught (again and again)
illegally removing people of color from juries or withholding
evidence?

Just done with this.

Cannizzaro and Scheible need to recuse!

Dayvid Figler
@OyVegas

Nevada hasn't executed anyone in 15 years

Nevada hasn't executed an inmate who was still fighting
for a different outcome in 25 years.

But it's purely a coincidence they're moving against Zane
Floyd just as a law that can eliminate the death chamber
has been proposed?

Wow.
9:04 PM - Mar 26, 2021 ®
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Bob Fulkerson y
@bobfulkerson

Wolfson has pulled some cynical moves before, but using
a human life to whip up base instincts for blood revenge
to prevent the death penalty abolition bill from moving
forward takes the cake.

Michelle Rindels @MichelleRindels
DA Wolfson said it's coincidence that this is proceeding as there are 2
abolition bills in #nvleg but "l want our lawmakers to have their eyes wide
open, because ..They need to be aware that there are these kinds of
people out there where the jury has spoken loudly and clearly.”
twitter.com/riolacanlale/s...
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Michael Kagan ,
@MichaelGKagan

Abolish the death penalty.

And abolish political stunts involving killing people while
we are at it.

Michelle Rindels @MichelleRindels

DA Wolfson said it's coincidence that this is proceeding as there are 2
abolition bills in #nvleg but "l want our lawmakers to have their eyes wide
open, because ...They need to be aware that there are these kinds of
people out there where the jury has spoken loudly and clearly.”
twitter.com/riolacanlale/s...
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Rae Lathrop ,
@raelathrop

Actively using a human life to fight a political
battle...there are no words for this stunt.

Michelle Rindels @MichelleRindels
DA Wolfson said it's coincidence that this is proceeding as there are 2
abolition bills in #nvleg but "l want our lawmakers to have their eyes wide
open, because ...They need to be aware that there are these kinds of
people out there where the jury has spoken loudly and clearly.”
twitter.com/riolacanlale/s...
8:37 PM - Mar 26, 2021 ®
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Jon Ralston & L 4

@RalstonReports

"Coincidence”

Michelle Rindels @MichelleRindels
DA Wolfson said it's coincidence that this is proceeding as there are 2
abolition bills in #nvleg but "l want our lawmakers to have their eyes wide
open, because ..They need to be aware that there are these kinds of
people out there where the jury has spoken loudly and clearly.”
twitter.com/riolacanlale/s...
8:01 PM - Mar 26, 2021 ®

© 20 Q© 3 1, Share this Tweet

© 2021 Twitter, Inc  About Help Terms Privacy Cookies Blog Advertise Businesses Media Developers TweetDeck Partners

https://publish.twitter.com/?query=https%3A%2F %2F twitter.com%2FRalstonReports % 2F status %2F 1375644083494940676&widget=Tweet 2/2

APP161



5/28/2021 Twitter Publish

<blockquote class="twitter-tweet"><p lang="en" dir="Itr">DA Wolfson sai(

Michelle Rindels . 4
@MichelleRindels

DA Wolfson said it's coincidence that this is proceeding as
there are 2 abolition bills in #nvleg but "l want our
lawmakers to have their eyes wide open, because ..They
need to be aware that there are these kinds of people out
there where the jury has spoken loudly and clearly.”

Rio Lacanlale & @riolacanlale
Clark County prosecutors plan to seek a warrant of execution for death
row inmate Zane Floyd as Nevada legislators weigh the future of capital
punishment in the state, @randompoker reports:
reviewjournal.com/crime/courts/d...

7:58 PM - Mar 26, 2021 ®
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DA to proceed with death penalty against gunman in 1999 store killings

DA proceeds with death penalty for gunman in store killings (Las Vegas Review-Journal)

By David Ferrara Las Vegas Review-Journal . L 4

March 26, 2021 - 2:21 pm

K

Don't miss the big stories. Like us on Facebook.
Updated March 30, 2021 - 8:25 am

Clark County prosecutors plan to seek a warrant of execution for death row inmate Zane Floyd
as Nevada legislators weigh the future of capital punishment in the state.

District Attorney Steve Wolfson said deputies from his appellate division could ask a judge to
sign the paperwork in the coming weeks.

Floyd, now 45, was convicted of killing four people and wounding another inside a Las Vegas
Albertsons nearly 22 years ago. His killings, which occurred less than two months after the
Columbine High School massacre, were eerily similar to those carried out at a supermarket in
Boulder, Colorado, on Monday, when 10 people were killed by a gunman.

“We believe that Mr. Floyd should be executed,” Wolfson said.

https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-23156 37/ 1/4
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Floyd’s federal appeals exhausted on Nov. 2 after the U.S. Supreme Court denied his request for a
review of a 9th U.S. Circuit Court of Appeals decision that upheld his conviction and sentence.

Under Nevada law, the Department of Corrections must carry out Floyd’s lethal injection no
fewer than 60 days and no more than 90 days after a judge signs a death warrant.

But a bill introduced in the state Assembly this week would eliminate the death penalty and
commute the sentences of 70 men to life without parole. That would make Nevada the 24th state
to abolish the death penalty. Should prosecutors obtain the judge’s signature around April 1,
Floyd’s execution could take place as lawmakers wrap up their 2021 session, barring any further
legal hurdles.

Prison officials did not respond to emails or phone messages for this story.

‘A landmark case’

Wolfson called his pursuit of an imminent execution during the legislative session
“coincidental,” saying his office took steps before two abolishment bills dropped in Carson City.

“I think the timing is good,” Wolfson said. “Our legislative leaders should recognize that there
are some people who commit such heinous acts, whether it be the particular type of murder or
the number of people killed, that this community has long felt should receive the death
penalty.”

He added: “We would be moving forward with the Zane Floyd efforts at obtaining the order and
warrant of execution notwithstanding the Legislature. ... I’'m not purposefully moving forward
with Floyd because of the Legislature. But because they’re occurring at the same time, I want
our lawmakers to have their eyes wide open because this is a landmark case. They need to be
aware that there are these kinds of people out there where the jury has spoken loudly and
clearly.”

Two prosecutors, including Senate Majority Leader Nicole Cannizzaro, serve in the Nevada
Legislature.

Before dawn on June 3, 1999, a 23-year-old Floyd walked into an Albertsons on West Sahara
Avenue, dressed in military fatigues and armed with a 12-gauge shotgun hidden under a robe,
and shot everyone he encountered.

Four employees — Lucy Tarantino, 60, Thomas Darnell, 40, Chuck Leos, 40, and Dennis “Troy”
Sargent, 31 — died that morning.

Zachar Emenegger, 21, was shot twice and survived after playing dead in the produce section.

https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-23156 37/ 2/4
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Jurors convicted Floyd about a year later, also finding him guilty of repeatedly raping a woman
in a guesthouse at his parent’s home before the massacre.

Executions ‘politicized’

Floyd’s execution would be the first carried out in Nevada since 2006, though several men were
sent to death row years before him.

AJanuary poll cited by the Death Penalty Information Center found that Nevadans favored
replacing the death penalty with a sentence of life without parole by a margin of 49 percent to
46 percent.

Gov. Steve Sisolak has said that he opposes the death penalty, except in extreme cases, but
recently has declined to take questions regarding his position on capital punishment.

Public Defender Scott Coffee, a board member on the Nevada Coalition Against the Death
Penalty, expected Floyd’s death warrant to have little effect on how lawmakers decide, adding
that an execution could be further delayed by litigation at the state level.

“These things are always politicized to some extent,” Coffee said. “The death penalty is the
harbinger of social injustice at the highest level. In some ways, it’s the height of politics, and
that’s problematic.”

Meanwhile, he urged the state’s legislators to “do the right thing, which is to get rid of the
death penalty.”

Last year, Wolfson’s office filed a notice of intent to seek the death penalty in two cases. This
year, the office has announced plans to seek capital punishment in at least three cases.

More than 62 defendants in Clark County are awaiting trial in cases where prosecutors want the
ultimate punishment.

“The fact that the district attorney’s office would like to point to outlier type cases to support
the death penalty doesn’t mean we need the death penalty,” Coffee said. “I don’t believe the
death penalty is any sort of deterrent in that sort of situation.”

Lethal injection challenges

In Floyd’s case, courts have denied his argument that he received ineffective assistance of
counsel or that trial prosecutors swayed the jury’s verdict by calling his crime “the worst
massacre in the history of Las Vegas.”

Floyd has also tried and failed to challenge Nevada’s lethal injection protocol, which recently
faced drawn-out legal scrutiny after another death row inmate, Scott Dozier, asked to be

https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-23156 37/ 3/4
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executed.

Two of the drugs proposed for that killing have since expired, and the state’s supply of a third
drug, fentanyl, is expected to expire in June.

Under Nevada law, the prison director must “select the drug or combination of drugs to be used
for the execution after consulting with the Chief Medical Officer.”

Dozier hanged himself in an Ely State Prison cell in 2019 as his case lingered in the court system.

All but one of the 12 inmates executed in Nevada since capital punishment was reinstated in
1977 had voluntarily given up their appeals.

Former Federal Public Defender Franny Forsman, who represented Floyd for a portion of his
decadeslong appeals, pointed out that he would be among those to have his sentence commuted
under one of the bills in the Legislature.

“Moving forward on it now just seems like this is the wrong time,” she said. “Let people think
about this. Let the legislators think about this. (Prosecutors) are trying to put this case front and
center with the Legislature. Doing that with someone’s life is inappropriate.”

Contact David Ferrara at dferrara@reviewjournal.com or 702-380-1039. Follow @randompoker
on Twitter.
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NEVADA LAWMAKERS DISCUSS ABOLISHING DEATH
PENALTY FOR FIRST TIME SINCE ILL-FATED 2017 EFFORT

MICHELLE RINDELS
MARCH 31ST, 2021 - 5:07PM

Four years after a proposal to abolish the death penalty in Nevada had its first and last
hearing in the Assembly Judiciary Committee, a similar bill — with similarly uncertain
prospects — came before the same committee Wednesday for a lengthy and emotional
discussion.

death penalty in Nevada and convert all existing death sentences to life in prison without
parole. Before speakers gave at-times graphic accounts of crimes committed by people
sentenced to death, he urged lawmakers to weigh the drier aspects of the debate: how
much the process costs, the likelihood of errors, and whether the law is applied unevenly

across regions.

“This is going to be an emotional, difficult hearing. You may be brought to tears by some of
the testimony,” Yeager said. “But even in the midst of sharing that pain, we need to come
together as Nevadans to evaluate whether the death penalty is working, and whether it
should remain as part of Nevada's justice system.”

New dynamics

Nevada is one of 24 states that have the death penalty — 23 states have abolished it and
another three have governor-imposed moratoriums, according to the Death Penalty

Information Center. Last week, Virginia became the latest state to end the practice.

Two major variables for the bill’s future are whether a death penalty ban can survive in the
Senate, where two prosecutors hold key leadership positions at the head of the entire
Senate and the Senate Judiciary Committee and have the power to kill the bill, and

“There are a lot of differing opinions on that. Personally, it's something that I’'m open [to]
hearing and having a discussion,” Senate Majority Leader Nicole Cannizzaro (D-Las

Vegas), who is a prosecutor, recently told The Associated Press.

https://thenevadaindependent.com/article/nevada-lawmakers-discuss-abolishing-death-penalty-for-first-time-since-ill-fated-2017-effort 1/5
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campaign, clarified that he would support it for extreme cases. Sisolak spokeswoman

Meghin Delaney was noncommittal when asked about his position on the issue in early
February.

“As is the case with all other bills or bill drafts going through the legislative process, the
governor will review and evaluate any legislation that may come before him,” she said.

Since Nevada last had an open hearing on the issue in 2017 and that bill died in
committee, the state came close to putting to death an inmate — Scott Dozier — but
the execution was called off amid a legal battle over whether the state could use certain

execution drugs. Dozier died by suicide in early 2019.

Although a 2017 poll showed most Nevadans firmly oppose the death penalty, a new poll

released this year by anti-death penalty activists, which phrased its questions differently,
showed Nevadans narrowly oppose the death penalty by a split within the margin of error.

Another death row inmate is now heading toward a possible execution. The Las Vegas
Review-Journal reported last week that Clark County prosecutors are planning to seek a

warrant of execution in coming weeks for Zane Floyd, who was convicted of killing four
people and injuring a fifth in a Las Vegas grocery store in 1999.

While Clark County District Attorney Steve Wolfson said the development, just as

lawmakers are mulling the issue, is “coincidental,” he added that “I think the timing is
good.”

“Our legislative leaders should recognize that there are some people who commit such
heinous acts, whether it be the particular type of murder or the number of people killed,
that this community has long felt should receive the death penalty,” he said, according to
the newspaper.

Some critics have said the timing suggests prosecutors are using Floyd's life as part of a
political play. Yeager said he doesn’t think the case playing out in the background will
change the discussion in a meaningful way.

https://thenevadaindependent.com/article/nevada-lawmakers-discuss-abolishing-death-penalty-for-first-time-since-ill-fated-2017-effort 2/5
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“It doesn't affect, sort of, my perspective on things ... it's a policy decision, apart from any
cases that might be out there, apart from any ongoing litigation,” he said. “Can't really
control what else is going on.”

The death penalty debate

One of proponents’ main arguments is that in spite of the costs of pursuing the death
penalty and following through with appeals that can span decades, the state rarely enacts
the punishment. The most recent execution was 15 years ago, in 2006.

There have been 161 people sentenced to death in Nevada since the death penalty was
reinstated in 1976, and only 12 executions — 11 of which were “volunteers” who chose to
forego appeal rights.

“The point is, we don't execute anybody, even when a death sentence is imposed,” said
Scott Coffee, a public defender. “But the money is spent.”

Tom Viloria, a Reno criminal defense attorney who was formerly a prosecutor, testified that
he switched from supporting to opposing capital punishment after seeing how much
knowledge of a case and decision-making power is concentrated in an individual lead
prosecutor. He said decisions to seek the death penalty can be arbitrary and motivated by
a prosecutor’s desire for “notoriety, or just a general reputation of being a hard-nosed,
bulldog prosecutor as they advanced through their career.”

Family members affected by capital punishment also weighed in to support abolition,
including Cynthia Portaro, whose son Brandon Hill was killed in 2011 in Las Vegas. She
argued that the drawn-on proceedings of a death penalty case is “just too much on a family
to have to handle,” and that families experience the same void and lack of closure whether
the penalty is execution or life imprisonment.

But prosecutors held the line on keeping the death penalty an option. Wolfson said his
stance has been reinforced by mass shootings, including the October 1 shooting in Las
Vegas, in which the shooter killed himself shortly after firing on a concert and left 60 people
dead.

https://thenevadaindependent.com/article/nevada-lawmakers-discuss-abolishing-death-penalty-for-first-time-since-ill-fated-2017-effort 3/5
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"If the appropriate punishment for a single murder is life without parole, how do you punish
a person who commits multiple murders?” he said. “Should we punish someone who kills
one person the same as someone who kills two, 10, or 607 | say no."

Lawmakers also heard from Jennifer Otremba, who described the murder of her 15-year-
old daughter Alyssa in 2011 near her Las Vegas home. Javier Righetti, who was 19 at the
time of the killing, was given a death sentence in 2017.

“He did not consider Alyssa’s life. Why should his life be considered?” Jennifer Otremba
said. “| waited five and a half years for justice for my daughter, and if | have to continue to
fight politicians for the rest of my life to ensure that justice is served, then | will do that.”

more moderate approach by banning capital punishment for crimes committed in the
future, but letting previous death sentences stand. It has not yet had a hearing.

Above all, proponents are urging lawmakers to do away with an “eye for an eye” mentality.
Jodi Hocking, founder of a group called Return Strong for families of people who are
incarcerated, said she’s been more convinced that executions need to end because of
conversations she has each Sunday with inmates who are waiting to be put to death. She
quoted Sister Helen Prejean, and anti-death penalty advocate, in her testimony.

“If we believe that murder is wrong and not admissible in our society, then it has to be
wrong for everyone, not just for individuals, but for governments as well,” she said.

Wednesday’s was the first hearing for the bill. The committee did not vote on the measure.

The Nevada Independent is a 501(c)3 nonprofit news organization. We are committed to
transparency and disclose all our donors. The following people or entities mentioned in this
article are financial supporters of our work:

« James Ohrenschall - $1,000.00

o Meghin Delaney - $180.00

« Steve Sisolak - $3,200.00

« Steve Wolfson - $1,000.00

« Steve Wolfson for District Attorney - $500.00
« Steven Yeager - $1,350.00

Michelle Rindels
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NEVADA ASSEMBLY VOTES TO ABOLISH DEATH PENALTY IN
HISTORIC MOVE; BILL’S FUTURE UNCERTAIN IN SENATE

MICHELLE RINDELS TABITHA MUELLER
APRIL 13TH, 2021 - 2:11PM

Members of the Assembly voted on party lines Tuesday to advance a bill abolishing the
death penalty, pushing the concept further than ever in the state even though its prospects
are in question in the Senate.

AB395 was approved on a 26-16 vote, with all Republicans opposed. While abolition bills
have been introduced in 2001, 2003, 2017, 2019, 2021, they never passed a policy
committee until Friday and never made it to a vote on the floor, according to the Nevada
Coalition on the Death Penalty.

“Now is the right time to end our costly ineffective and inhumane death penalty,”
Assemblyman Steve Yeager (D-Las Vegas) said in a speech on the Assembly floor where
he argued Black Nevadans are disproportionately sent to death row. “Nevada should join
two thirds of the world's countries who have already banned the death penalty, many of

whom have determined that it violates fundamental human rights."

The bill would turn all existing death sentences into sentences of life in prison without
parole. Another death penalty abolition bill in the Senate that is more modest — abolishing
capital punishment for crimes committed after the law takes effect — failed to get a hearing
before a legislative deadline.

Nevada is one of 24 states that still has the death penalty, although nobody has been
executed in Nevada since 2006. The most recent state to end the practice is Virginia,
which outlawed capital punishment last month.

Since the U.S. Supreme Court reinstated the death penalty in 1976, Nevada has carried
out 12 executions.

Assemblywoman Annie Black (R-Mesquite) went into detail during a floor speech about

murders that landed people on death row.

“Only the worst of the worst are sentenced to death,” she said. “That is as it should be, and
we should not abolish the death penalty.”

https://thenevadaindependent.com/article/nevada-assembly-votes-to-abolish-death-penalty-in-historic-move-bills-future-uncertain-in-senate
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The bill faces a more uncertain climate in the Senate, where Senate Majority
Leader Nicole Cannizzaro (D-Las Vegas), who is a prosecutor, would not commit on

“Right now we've got a lot of Assembly bills coming over," Cannizzaro said in a brief
interview. "We're looking at our schedules, and we'll go through the legislative process, but
obviously haven't had time to sit down, make any commitments on anything."

he was anticipating the question and read from a prepared statement that expressed
openness to keeping the death penalty as an option but also openness to the legislation
that would arrive at his desk:

"What I've said on the record in the past has not changed. Under most circumstances. I'm
opposed to capital punishment. | know there have been wrongful convictions. | know there
are significant costs associated with capital punishment, and more. But as also said on the
record the past, there are incredibly severe situations that may warrant consideration of
capital punishment. But | believe, overall, it should be sought and used less often. | was on
the ground, the night, and the morning after 1 October. | was there. | talked to families
whose loved ones were victims. The experiences of victims' family members are always on
my mind. Just like the majority of Nevadans, they consider this issue that weighs heavily
on me, which is why | have a hard time with the idea of a complete abolishment of the
death penalty. I'll continue watching this bill. As Governor, | have responsibility to be
considerate of all these factors, while | weigh any legislation that could get to my desk."

Updated at 5:20 p.m. on 4/13/21 to add information about senators' employment and at
5:35 p.m. to add statement from governor.

The Nevada Independent is a 501(c)3 nonprofit news organization. We are committed to

transparency and disclose all our donors. The following people or entities mentioned in this
article are financial supporters of our work:

« Steve Sisolak - $3,200.00
» Steven Yeager - $1,350.00
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Tabitha Mueller is a freelance reporter at The Nevada
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Independent covering the Nevada Legislature.

Michelle Rindels
Michelle Rindels is a staff writer and assistant editor whose
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She also oversees the Indy's internship program and contributes to
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Electronically Filed
4/15/2021 6:49 AM
Steven D. Grierson

CLERK OF THE COU
MOT W, ﬂ-ﬁ“’r

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN
Chief Deputy District Attorney
Nevada Bar #0010539
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
§702) 671-2500

tate of Nevada

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, %

) Case No. 99C159897

-Vs- ) Dept No. XVII

ZANE MICHAEL FLOYD, %
#1619135 )
)
Defendant. g
)

MOTION AND NOTICE OF MOTION FOR THE COURT TO ISSUE
SECOND SUPPLEMENTAL ORDER OF EXECUTION AND
SECOND SUPPLEMENTAL WARRANT OF EXECUTION

DATE OF HEARING:
TIME OF HEARING:

COMES NOW the State of Nevada, by STEVEN B. WOLFSON, Clark County District
Attorney, through ALEXANDER CHEN, Chief Deputy District Attorney, and moves this
Honorable Court, pursuant to NRS 176.495 and NRS 176.505, to make and enter a Second
Supplemental Order of Execution and to issue a Second Supplemental Warrant of Execution
inasmuch as the Defendant Floyd’s initial Judgment of Conviction was affirmed by the 9
Circuit Court of Appeals, so that his death sentence may be carried out. See Exhibit 1.
Subsequently, Defendant Floyd’s Petition for a Writ of Certiorari to the United States Supreme

Court was denied on November 2, 2020.

I:\appellate\WPDOCS\Floyd, Zane Michael, 99C159897, 2nd death pprwrk 2021\Floyd Zane Michael 99C159897 Mtn.for Crt. Issue 2nd.

Suppl.Ordr.Ex.&2ndWarEx..docx

Case Number: 99C159897
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WHEREAS, a Mandate has been issued from the Ninth Circuit Court of Appeals
showing the affirmation of the aforementioned habeas corpus dismissal and the said Judgment
having been filed with the United States District Court Clerk on or about the 5th day of
November, 2020, See Exhibit 2. Additionally, an Order on Mandate was filed in the United
States District Court District of Nevada on or about November 6, 2020. See Exhibit 3. Based
on the Mandate, there is no longer any legal reason or good cause why the judgment of death
should not be executed.

This Motion is based upon the entire record of these proceedings, the Points and
Authorities attached hereto, and argument of counsel to be made at the time of the hearing on
this Motion.

NOTICE OF HEARING

TO: ZANE MICHAEL FLOYD, Defendant; and

TO: BRAD LEVENSON and DAVID ANTHONY, Attorney for the Defendant

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
will bring the foregoing MOTION FOR THE COURT TO ISSUE SECOND
SUPPLEMENTAL ORDER OF EXECUTION AND SECOND SUPPLEMENTAL
WARRANT OF EXECUTION on for setting before the above entitled Court, in Department

XVII thereof,on , the day of April, 2021, at the hour of 9:00 o'clock a.m., or

as soon thereafter as counsel may be heard.
DATED this day of April, 2021.

Respectfully submitted,

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Alexander Chen

“ALEXANDER CHEN
Chief Deputy District Attorney
Nevada Bar #010539

I:\appellate\WPDOCS\Floyd, Zane Michael, 99C159897. 2nd death
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POINTS AND AUTHORITIES
This motion is being filed pursuant to NRS 176.495 and NRS 176.505 seeking this

Court’s issuance of a Second Supplemental Order of Execution and a Second Supplemental
Warrant of Execution regarding the upheld murder convictions of the defendant, Zane Michael
Floyd. The defendant has now exhausted his appellate and post-conviction remedies. The
Nevada Supreme Court has upheld the lawfulness of his convictions. Moreover, the Ninth
Circuit United States Court of Appeals has also affirmed his convictions. The United States
Supreme Court has declined to grant certiorari to any petitions that defendant has filed seeking
its intervention. As such, the defendant has exhausted his legal remedies and a supplemental
order of execution pursuant to NRS 176.505 shall be issued. Following the issuance of the
order of execution, a new warrant of execution pursuant to NRS 176.495 must also issue.
In their entirety, the relevant statutes for the purpose of this request are listed below.

NRS 176.495. New warrant generally.

"1. If for any reason a judgment of death has not been executed,
and it remains in force, the court in which the conviction was had
must, upon the application of the attorney general or the district
attorney of the county in which the conviction was had, cause
another warrant to be d>11'awn, signed by the judge and attested by the
clerk under the seal of the court, and delivered to the director of the
department of prisons.

2. The warrant must state the conviction and judgment and appoint
a week, the first day being Monday and the last day being Sunday,
within which the judgment is to be executed. The first day of that
week must be not less than 15 days nor more than 30 days after the
date of the warrant. The director shall execute a sentence of death
within the week the judgment is to be executed, as designated by
the district court. Tfle girector may execute the judgment at any
time during that week if a stay of execution is not entered by a court
of appropriate jurisdiction.

3. Where sentence was imposed by a district court composed of
three judges, the district judge before whom the confession or plea
was made, or his successor in office, shall designate the week of
execution, the first day being Monday and the last day being
Sunday, and sign the warrant."

NRS 176.505. Order following appeal.

"l. When a remittitur showing the affirmation of a judgment of
death has been filed with the clerk of the court from which the
appeal has been taken, the court in which the conviction was
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obtained shall inquire into the facts, and, if no legal reasons exist
prohibiting the execution of the judgment, shall make and enter an
order requiring the director of the department of prisons to execute
the judgment at a specified time. The presence of the defendant in
the court at the time the order of execution is made and entered, or
the warrant is issued, is not required.

2. When an opinion, order dismissing appeal or other order
upholding a sentence of death is issued by the supreme court
pursuant to chapter 34 or 177 of NRS, the court in which the
sentence of death was obtained shall inquire into the facts and, if no
legal reason exists prohibiting the execution of the judgment, shall
make and enter an order requiring the director of the department of
prisons to execute the judgment during a specified week. The
presence of the defendant in the court when the order of execution
ts made and entered, or the warrant is issued, is not required.

3. Notwithstanding the entry of a stay of issuance of a remittitur in
the supreme court following denial of appellate relief in a
proceeding brought pursuant to chapter 34 or 177 of NRS, the court
in which the conviction was obtained shall, upon application of the
attorney general or the district attorney of the county in which the
conviction was obtained, cause another warrant to be drawn, signed

by the judge and attested by the clerk under the seal of the court,
and delivered to the director of the department of prisons.

Accordingly, the State is requesting that this Court review and sign the proposed
Second Order of Execution pursuant to NRS 176.505. Based upon the extensive procedural
history of this case, both in State and Federal court, the Defendant has exhausted his legal
remedies thereby leaving no valid legal reasons against the issuance of an order to carry out
the jury’s sentence of a judgment of death. Pursuant NRS 176.505(2), requiring the district
court to set the judgment for a specified week, the week of June 7, 2021 is being proposed as
a date for the Director of the Department of Corrections to execute the judgment.

Once the Second Supplemental Order of Execution is signed, the State would propose
a future court date for the signing and filing of the Second Supplemental Warrant of Execution,
pursuant to NRS 176.495. Due the timing required by statute, that the judgment be carried out
no less than 15 days but no more than 30 days following the issuance of the warrant of
execution, the State would request that this Court issues the Second Supplemental Warrant of

Execution on or about May 21, 2021.

/17
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DATED this 14th day of April, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar # 001565

BY /s/ Alexander Chen

pprwrk 202 1\Floyd Zane Michael 99C 159897 Mtn.for Crt. Issue 2nd.

ALEXANDER CHEN
Chief D%)uty District Attorney
Nevada Bar #010539
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CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of the above and foregoing MOTION FOR THE COURT

TO ISSUE A SECOND SUPPLEMENTAL ORDER OF EXECUTION AND A SECOND
SUPPLEMENTAL WARRANT OF EXECUTION, Points and Authorities, and Notice of

Motion was made this 14th day of April. 2021, by facsimile transmission to:

AC/ed

BRAD LEVENSON

Email: brad_levenson(@fd.org

DAVID ANTHONY

Email: david_anthony(@fd.org
Ecf_nvchu@fd.org

BY /s/E.Davis
Employee for the District Attorney's Office
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WARR

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #010539

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
g702) 671-2500

tate of Nevada
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, g

) Case No. 99C159897

-Vs- ) Dept No. XVII

)
ZANE MICHAEL FLOYD, %
#1619135 )
Defendant. g
)

SECOND SUPPLEMENTAL WARRANT OF EXECUTION

TO: THE SHERIFF OF CLARK COUNTY, NEVADA, and

THE DIRECTOR OF THE DEPARTMENT OF PRISONS,
OF THE STATE OF NEVADA:

WHEREAS, on the 19" day of July, 2000, ZANE MICHAEL FLOYD was found
guilty of Counts 1L, I1I, IV & V, Murder of the First Degree With Use of a Deadly Weapon,
along with six (7) other Counts, by a duly and legally impaneled jury of twelve persons; and

WHEREAS, on the 215" day of July, 2000, that same jury returned a verdict of death
against ZANE MICHAEL FLOYD; and

WHEREAS, on the 11™ day of September, 2000, filed an appeal with the Supreme
Court of the State of Nevada; and

WHEREAS, on the 13™ day of March, 2002, the Supreme Court of the State of Nevada

[:\appellatle\WPDOCS\Floyd, Zane Michael, 99C159897, 2nd death pprwrk 2021\Floyd Zane Michael 99C159897 Mtn.for Crt. Issue 2nd.

Suppl.Ordr.Ex.&2ndWarEx..docx
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affirmed ZANE MICHAEL FLOYD’S convictions for all counts as well as the Jury's
imposition of the death penalty; and

WHEREAS, on the 24" of February, 2003, the United States Supreme Court denied
ZANE MICHAEL FLOYD’s Petition for a Writ of Certiorari; and

WHEREAS, on the 26™ day of March, 2003, the Supreme Court of the State of
Nevada filed a Remittitur with the Clerk of this Court showing the denial of rehearing; and

WHEREAS, on the 19" day of June, 2003, ZANE MICHAEL FLOYD filed a
Petition for a Writ of Habeas Corpus (Post-Conviction) and on the 6™ day of October, 2003,
a Supplemental Petition for a Writ of Habeas Corpus (Post-Conviction) was filed on behalf
of ZANE MICHAEL FLOYD:; and

WHEREAS, on the 4" day of February, 2005, the District Court issued a Findings of
Fact, Conclusions of Law, and Order denying ZANE MICHAEL FLOYD’s Petition for a
Writ of Habeas Corpus (Post-Conviction);

WHEREAS, on the 9™ day of March, 2005, ZANE MICHAEL FLOYD filed a Notice
of Appeal to the Supreme Court of the State of Nevada; and

WHEREAS, on the 16™ of February, 2006, the Supreme Court of the State of Nevada
denied ZANE MICHAEL FLOYD’s appeal from the denial of his Petition for a Writ of
Habeas Corpus (Post-Conviction);

WHEREAS, on the 17" day of March, 2006, the Supreme Court of the State of
Nevada filed a Remittitur with the Clerk of this Court; and

WHEREAS, on the 14™ of April, 2006, MICHAEL ZANE FLOYD filed a Petition
for Writ of Habeas Corpus in United States District Court;

WHEREAS, on the 8" June, 2007, MICHAEL ZANE FLOYD filed his second
Petition for a Writ of Habeas Corpus (Post-Conviction) in the State of Nevada District Court;

WHEREAS, on the 2" day of April, 2008, the District Court issued a Findings of
Fact, Conclusions of Law, and Order denying ZANE MICHAEL FLOYD’s Second Petition
for a Writ of Habeas Corpus; and

WHEREAS, on the 7% day of April, 2008, ZANE MICHAEL FLOYD filed a Notice

[N\appellate\WPDOCS\Floyd, Zane Michael, 99C159897, 2nd death
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of Appeal from the denial of his Second Petition for a Writ of Habeas Corpus (Post-
Conviction); and

WHEREAS, on the 18™ day of February, 2011, the Supreme Court of the State of
Nevada affirmed the District Court’s denial of ZANE MICHAEL FLOYD’s Second Petition
for a Writ of Habeas Corpus (Post-Conviction); and

WHEREAS, on the 22" of September, 2014, the United States District Court denied
ZANE MICHAEL FLOYD'’s Petition for Writ of Habeas Corpus (Post-Conviction); and

WHEREAS, on the 22" of October, 2014, a Notice of Appeal was filed to the US
Court of Appeals, Ninth Circuit; and

WHEREAS, on the 11" day of October, 2019, The United States Court of Appeals for
the Ninth Circuit issued an Order affirming the United States District Court’s denial of
ZANE MICHAEL FLOYD’s Petition for a Writ of Habeas Corpus; and

WHEREAS, on November 2, 2020, the United States Supreme Court denied a
Petition for a Writ of Certiorari; and

WHEREAS, on November 5, 2020, Mandate was filed giving the judgment of the
United States Court of Appeals for the Ninth Circuit full effect.

WHEREAS, the Court, in which the conviction was had and pursuant to NRS 176.505,
has inquired into the facts and determined that no legal reasons exist against the execution of
the judgment of death, and has entered a SECOND supplemental order to execute the judgment
and sentence of death,

NOW THEREFORE, it is hereby

ORDERED that the County Clerk of the County of Clark, State of Nevada, shall
forthwith, execute, in triplicate, under the Seal of the Court, certified copies of the SECOND
Supplemental Warrant of Execution, the Judgment of Conviction, and of the entry thereof in
the Minutes of the Court. The original of the triplicate copies of the Judgment of Conviction,
SECOND Supplemental Warrant of Execution, and entry thereof in the Minutes of the Court,
shall be filed in the Office of the County Clerk, and two of the triplicate copies shall be
immediately delivered by the Clerk to the Sheriff of Clark County, State of Nevada.
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ITIS FURTHER ORDERED that one of the triplicate copies be delivered by the Sheriff
to the Director of the Department of Prisons or to such person as the Director shall designate.
The Sheriff is hereby directed to take charge of the said Defendant, ZANE MICHAEL
FLOYD, and transport and safely deliver the prisoner, forthwith, to the Director of the
Department of Prisons at the Nevada State Prison located at or near Carson City, State of
Nevada, and said prisoner, ZANE MICHAEL FLOYD, is to be surrendered to the custody of
the said Director of the Department of Prisons or to such authorized person so designated by
the Director of the Department of Prisons, for the imprisonment and execution of the said
Defendant, ZANE MICHAEL FLOYD, in accordance with the provisions of this SECOND
Supplemental Warrant of Execution.

IT IS FURTHER ORDERED that in connection with the above facts and pursuant to
the provisions of NRS 176.345, 176.355 and 176.357, the Director of the Department of
Prisons, or such person as shall by him be designated, shall carry out said Judgment and
Sentence by executing the said ZANE MICHAEL FLOYD, by the administration to him, said
Defendant, ZANE MICHAEL FLOYD, an injection of a lethal drug, the drug or combination
of drugs to be used for the execution to be selected by the Director of the Department of Prisons
after consulting with the State Health Officer. Said execution to be within the limits of the
State Prison, located at or near Carson City, State of Nevada, during the week commencing
on the 7" day of June, 2021, in the presence of the Director of the Department of Prisons, and
notify those members of the immediate family of the victim who have, pursuant to NRS
176.357, requested to be informed of the time, date and place scheduled for the execution, and
invite a competent physician, the county coroner, a psychiatrist and not less than six reputable
citizens over the age of 21 years to be present at the execution. The director shall determine
the maximum number of persons who may be present for the execution. The director shall
give preference to those eligible members or representatives of the immediate family of the
victim who requested, pursuant to NRS 176.357, to attend the execution. The execution must
take place at the state prison and a person who has not been invited by the director may not

witness the execution.
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ORDERED that said Defendant shall be safely kept and imprisoned by said Director
until the Defendant is put to death by the injection of a lethal drug, or combination of drugs,
and these presents shall be your authority so to do.

HEREIN FAIL NOT.

WITNESS, the HONORABLE MICHAEL VILLANI, this _ day of April, 2021.

DISTRICT JUDGE

WITNESS my hand and seal

this day of April, 2021.
Clerk Name, Clerk
BY
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #010539

200 Lewis Avenue

Las Vegas, Nevada 8§9155-2212
(702) 671-2500

State of Nevada
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, g

) Case No. 99C159897

-vs- ) Dept No. XVII

)
ZANE MICHAEL FLOYD, g
#1619135 )
Defendant. %
)

SECOND SUPPLEMENTAL ORDER OF EXECUTION

A JUDGMENT OF DEATH having been entered on the 21 day of July, 2000, against
the above named Defendant, ZANE MICHAEL FLOYD, as a result of his having been found
guilty of Counts II, III, IV and V Murder of the First Degree with Use of a Deadly Weapon,
by a duly and legally impaneled Jury of twelve persons; and

WHEREAS, this Court has made inquiry into the facts and found no legal reasons
against the execution of the Judgment of Death.

IT IS ORDERED that the Director of the Department of Prisons shall execute the
Judgment of Death, during the week commencing on the 7% day of June, 2021.

DATED this day of April, 2021.

DISTRICT JUDGE
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. '99C159897
DEPT.NO. XVII
THE STATE OF NEVADA
To the Sheriff of Clark County, and the Warden or Officers in charge of the State Prison of
the State of Nevada,

GREETINGS:
WHEREAS, ZANE MICHAEL FLOYD

Having entered a plea of Not Guilty to the crime of Counts II, III, IV, and V Murder With
Use of a Deadly e\::}pon, and the Defendant having been found guilty by the Jury of the crimes
of Counts II, III, IV, and V Murder of the First Degree With Use of a Deadly Weapon, and
Judgment having been pronounced against him that be punished by the imposition of the Death
Penalty by the administration of an imjection of a lethal drug or combination of drugs.

All of which ag)pears of record in the Office of the Clerk of said Court and a certified copy of
the Judgment being attached hereto and made a part hereof.

Now this is to command you, the said Sheriff, to safely deliver the said ZANE MICHAEL
FLOYD, into the custody of the said Warden or his duly authorized representative, when
requested to do so,

and this is to command you, the said Warden, or your duly authorized deputy, to receive
from the said Sheriff, the said ZANE MICHAEL FLOYD, to be sentenced as aforesaid, and
that the said be put to death by an injection of a lethal drug or combination of drugs.

And these presents shall be your authority to do so. HEREIN FAIL NOT.

WITNESS, Honorable MICHAEL P. VILLANI, Judge of the said District Court at the
Courthouse, in the County of Clark, this day of April, 2021.

Witness my hand and the Seal of

said Court, the day and year last
above written.

Clerk
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Case: 14-99012, 02/03/2020, ID: 11581949, DktEntry: 122, Page 1 of 44

FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
ZANE FLOYD, No. 14-99012
Petitioner-Appellant,
D.C. No.
V. 2:06-cv-00471-
PMP-CWH
TIMOTHY FILSON; ADAM PAUL
LAXALT, Attorney General, ORDER AND
Respondents-Appellees. AMENDED
OPINION

Appeal from the United States District Court
for the District of Nevada
Philip M. Pro, District Judge, Presiding

Argued and Submitted January 31, 2019
San Francisco, California

Filed October 11, 2019
Amended February 3, 2020

Before: Marsha S. Berzon, John B. Owens,
and Michelle T. Friedland, Circuit Judges.

Order;
Opinion by Judge Friedland
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2 FLOYD v. FILSON

SUMMARY"*

Habeas Corpus / Death Penalty

The panel affirmed the district court’s denial of Zane
Floyd’s habeas corpus petition challenging his Nevada
conviction and death sentence for four counts of first-degree
murder.

As to Floyd’s ineffective-assistance-of-trial-counsel
claims raised for the first time in his second state petition,
which the Nevada Supreme Court denied as untimely and
successive, the panel held that because the claims would fail
on the merits, it did not need to resolve whether section
34.726 of the Nevada Revised Statutes is adequate to bar
federal review, or whether Floyd can overcome his
procedural default. The panel held that Floyd’s remaining
ineffective-assistance-of-counsel claim that was raised and
adjudicated in state court fails under AEDPA’s deferential
standards.

Regarding Floyd’s claim that his constitutional rights
were violated when the State’s expert made reference during
his testimony to test results that he had obtained from
Floyd’s expert, the panel held that the Nevada Supreme
Court’s conclusion on direct appeal that no constitutional
error occurred was not contrary to or an unreasonable
application of controlling Supreme Court case law.

" This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.

APP189



Case: 14-99012, 02/03/2020, ID: 11581949, DktEntry: 122, Page 3 of 44

FLOYD v. FILSON 3

Regarding Floyd’s claim that the trial court violated his
constitutional rights by failing to grant a change of venue,
the panel held that the district court did not err when it
reasoned that AEDPA limited its review to those materials
before the state courts that had rejected the venue claim.

Regarding Floyd’s claim that the trial court violated his
constitutional rights by permitting the mother of a victim to
testify extensively during the penalty phase about her son’s
difficult life and previous experiences with violent crime, the
panel held that the Nevada Supreme Court’s conclusion that
the admission of the testimony did not unduly prejudice
Floyd was not contrary to or an objectively unreasonable
application of clearly established federal law.

Reviewing under AEDPA, the panel held that the
Nevada Supreme Court’s determination that the prosecutor’s
improper statement that Floyd had committed “the worst
massacre in the history of Las Vegas” was harmless was
neither contrary to nor an unreasonable application of
Darden v. Wainwright, 477 U.S. 168 (1986). Reviewing de
novo, the panel held that several of the prosecutor’s other
statements—suggesting that other decisionmakers might
ultimately decide whether Floyd received the death penalty,
and implying that the jury could sentence Floyd to death to
send a message to the community—were improper but did
not so affect the fundamental fairness of the proceedings as
to violate the Eighth Amendment or result in the denial of
due process.

The panel declined to expand the certificate of
appealability to include claims challenging Nevada’s lethal
injection protocol and courtroom security measures that
caused certain jurors to see Floyd in prison garb and
restraints.

APP190



Case: 14-99012, 02/03/2020, ID: 11581949, DktEntry: 122, Page 4 of 44

4 FLOYD V. FILSON

COUNSEL

Brad D. Levenson (argued) and David Anthony, Assistant
Federal Public Defenders; Rene Valladares, Federal Public
Defender; Office of the Federal Public Defender, Las Vegas,
Nevada; for Petitioner-Appellant.

Jeffrey M. Conner (argued), Deputy Assistant Attorney
General; Heidi Parry Stern, Chief Deputy Attorney General;
Adam Paul Laxalt, Attorney General; Office of the Attorney
General, Las Vegas, Nevada; for Respondents-Appellees.

H. Louis Sirkin, Santen & Hughes, Cincinnati, Ohio, for
Amicus Curiae National Association for Public Defense.

Thomas C. Sand and Nicholas H. Pyle, Miller Nash Graham
& Dunn LLP, Portland, Oregon, for Amicus Curiae The
National Organization on Fetal Alcohol Syndrome.

Elizabeth Ballart and William Leiner, Disability Rights
California, Oakland, California, for Amici Curiae Disability
Law Center of Alaska, Disability Rights California, National
Disability Rights Network, and Nevada Disability Advocacy
& Law Center.

John L. Krieger, Dickinson Wright PLLC, Las Vegas,
Nevada; Justin J. Bustos, Dickinson Wright PLLC, Reno,
Nevada; for Amici Curiae Canadian Criminal Justice
Professors, Litigators, and Expert Witnesses.

Lisa Rasmussen, Law Office of Lisa Rasmussen, Las Vegas,
Nevada, for Amici Curiae The Directors of the Three
Research Centers of Birmingham City University’s School
of Law.
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FLoYD v. FILSON 5

ORDER

The opinion filed on October 11, 2019, reported at 940
F.3d 1082, is amended as follows.

On page 12 of the slip opinion, following <whether
Floyd can overcome his procedural default and obtain
federal review of the merits of his ineffective assistance
claims.>, insert the footnote <The arguments in Floyd’s
opening and reply briefs regarding section 34.726 of the
Nevada Revised Statutes address the same ineffective
assistance of counsel claims as do his Martinez arguments.
In Floyd’s petition for rehearing, he argues that we should
reach other constitutional claims that were also procedurally
defaulted by section 34.726. Floyd forfeited any such
argument by failing to present it in his opening brief. See
Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912,
919 (9th Cir. 2001).>.

On page 14 of the slip opinion, replace <Floyd’s counsel
emphasized Floyd’s developmental problems and mental
illness> with <Floyd’s counsel emphasized Floyd’s
developmental problems and emotional instability>.

On page 15 of the slip opinion, replace <Floyd’s other
mental illnesses> with <Floyd’s other developmental
problems>, and delete <on his mental state>.

On page 16 of the slip opinion, replace <the jury already
had evidence before it that Floyd suffered from some mental
illness and that his illness might have been related to his
mother’s alcohol use during pregnancy> with <the jury
already had evidence before it that Floyd suffered from some
developmental problems and that his issues might have been
related to his mother’s alcohol use during pregnancy>,
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6 FLOYD V. FILSON

On page 17 of the slip opinion, replace <mental illness>
with <developmental problems>.

On page 26 of the slip opinion, in the current footnote 5,
replace <dirpin v. Santa Clara Valley Transp. Agency, 261
F.3d 912, 919 (9th Cir. 2001)> with <4rpin, 261 F.3d at
919>.

With these amendments, the panel has unanimously
voted to deny Appellant’s petition for panel rehearing and
rehearing en banc. The full court has been advised of the
petition for rehearing en banc, and no judge has requested a
vote on whether to rehear the matter en banc. Fed. R. App.
P. 35. The petition for panel rehearing and rehearing en banc
is accordingly DENIED. No further petitions for panel
rehearing or rehearing en banc will be entertained.

OPINION
FRIEDLAND, Circuit Judge:

In 1999, Petitioner-Appellant Zane Michael Floyd shot
and killed four people at a Las Vegas supermarket. A
Nevada jury found Floyd guilty of four counts of first-degree
murder, as well as several related offenses, and sentenced
him to death. After the Nevada Supreme Court upheld his
conviction and sentence on direct appeal and denied a
petition for postconviction relief, Floyd sought a writ of
habeas corpus in the United States District Court for the
District of Nevada. Following a stay during which Floyd
filed an unsuccessful second petition for postconviction
relief in state court, the district court denied the federal
habeas petition but issued a certificate of appealability as to
various claims now before us. We affirm the district court’s
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decision and deny Floyd’s motion to expand the certificate
of appealability.

L
A.

Before dawn one morning in June 1999, Floyd called an
escort service and asked the operator to send a female escort
to his parents” home in Las Vegas, where he had been living
since his discharge from the U.S. Marine Corps the previous
year. When a young woman sent by the service arrived,
Floyd threatened her with a shotgun and forced her to engage
in vaginal and anal intercourse, digital penetration, and oral
sex. At one point he removed a shell from his shotgun and
showed it to her, telling her that her name was on it. He later
put on a Marine Corps camouflage uniform and told her that
he planned to kill the first nincteen people he saw that
morning. Commenting that he would have already shot her
had he had a smaller gun on him, he told the woman she had
one minute to run before he would shoot her. She escaped.

Floyd then walked about fifteen minutes to an Albertsons
supermarket near his home. When he arrived at 5:15 am, he
immediately began firing on store employees. He shot and
killed four Albertsons employees and wounded another. The
store’s security cameras captured these events.

When Floyd exited the store, local police were waiting
outside. Officers arrested him, and he quickly admitted to
shooting the people in the Albertsons. Prosecutors charged
Floyd with offenses that included multiple counts of first-
degree murder and indicated that they would seck the death
penalty.
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B.

Numerous psychiatric experts examined Floyd and
explored his background. On the day of his arrest, Floyd’s
public defenders retained Dr. Jakob Camp, a forensic
psychiatrist who examined Floyd for three hours. Dr. Camp
concluded that Floyd did not suffer from a mental illness that
would impair his ability to stand trial, noted that Floyd’s
experiences during and after his time in the Marines might
have had a bearing on his actions that day, and suggested that
counsel obtain Floyd’s adolescent health records to leamn
more about an attention deficit/hyperactivity disorder
(“ADHD”) diagnosis for which Floyd had been previously
treated with the drug Ritalin. Floyd’s counsel eventually
obtained records from two doctors who had treated Floyd’s
mental health issues as an adolescent that confirmed this
type of diagnosis. Those doctors had diagnosed Floyd with
attention deficit disorder (“ADD?”), although they had also
determined that Floyd did not have any signiticant cognitive
deficits.

Shortly before trial, defense counsel also retained
clinical neuropsychologist Dr. David L. Schmidt to conduct
a full examination of Floyd. Dr. Schmidt concluded that
Floyd suffered from ADHD and polysubstance abuse, but
that he showed “[n]o <clear evidence of chronic
neuropsychological dysfunction.” He also diagnosed Floyd
with a personality disorder that included “[p]aranoid,
[s]chizoid, and [a]ntisocial [f]eatures.”

Discouraged by Dr. Schmidt’s findings, which they
worried would make Floyd unsympathetic to a jury, counsel
turned to clinical neuropsychologist Dr. Thomas Kinsora.
After reviewing Dr. Schmidt’s report and a report from
Floyd’s childhood doctor, Dr. Kinsora was highly critical of
Dr. Schmidt’s work, questioning the validity of the tests that
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Dr. Schmidt had conducted. Dr. Kinsora advised Floyd’s
counsel that it was “not clear whether or not a more
comprehensive assessment would have revealed ongoing
deficits or not,” but that he “wouldn’t be surprised to find
some continued evidence of neurological problems” in light
of the findings of one of the doctors who had examined
Floyd as an adolescent. The defense subsequently un-
endorsed Dr. Schmidt as an expert, but not before the state
trial court ordered it to provide the prosecution a copy of
Dr. Schmidt’s report along with the associated raw testing
data.

Defense counsel also retained Dr. Frank E. Paul, a
clinical psychologist and retired Navy officer, who
investigated and described in detail Floyd’s background and
life history. Floyd’s mother told Dr. Paul that she had used
drugs and alcohol heavily earlier in her life, including when
she was pregnant with her first child, but that she “stopped
drinking and all drug use when she found herself pregnant
with [Floyd] . . . but continued to smoke tobacco.” Dr. Paul
also learned of an incident in which Floyd, at the age of
eight, was accused of anally penetrating a three-year-old
boy. Dr. Paul further learned that Floyd began using drugs
and alcohol extensively in high school. Dr. Paul described
Floyd’s Marine Corps deployment to the U.S. base at
Guantanamo Bay, Cuba as difficult, explaining that Floyd
struggled with the stress and monotony of the deployment
and drank extremely heavily during that period. Defense
counsel originally named Dr. Paul as an expert but did not
call him at trial and never disclosed Dr. Paul’s report to the
prosecution.

At the guilt phase of Floyd’s trial, the jury convicted him
of four counts of first-degree murder with use of a deadly
weapon, one count of attempted murder with use of a deadly
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weapon, one count of burglary while in possession of a
firearm, one count of first-degree kidnapping with use of a
deadly weapon, and four counts of sexual assault with use of
a deadly weapon.

During the penalty phase of Floyd’s trial, the State
argued that three statutory aggravating factors justified
application of the death penalty: killing more than one
person, killing people at random and without apparent
motive, and knowingly creating a risk of death to more than
one person. In arguing that mitigating circumstances
weighed against imposition of the death penalty, the defense
called (among other witnesses) two experts hired by defense
counsel: Dr. Edward Dougherty, a psychologist specializing
in learning disabilities and education; and Jorge Abreu, a
consultant with an organization specializing in mitigation
defense.

Dr. Dougherty diagnosed Floyd with ADHD and a
mixed personality disorder with borderline paranoid and
depressive features. He also discussed the “prenatal stage”
of Floyd’s development, and commented that his mother
“drank alcohol, and she used drugs during her pregnancy,”
including “during the first trimester.” In rebuttal, the
prosecution called Dr. Louis Mortillaro, a psychologist with
a clinical neuropsychology certificate, who had briefly
examined Floyd and reached conclusions similar to
Dr. Schmidt’s based on Dr. Schmidt’s testing. Abreu
painted a detailed picture of Floyd’s life, drawing on many
of the same facts that Dr. Paul’s report had mentioned. He
particularly noted Floyd’s mother’s heavy drinking,
including during her pregnancies.

During closing arguments, defense counsel urged the
jury to refrain from finding that a death sentence was
warranted. The mitigating factors defense counsel relied on
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in closing included Floyd’s difficult childhood, his alcohol
and substance abuse, his stressful military service, his
ADD/ADHD, and his mother’s substance abuse while she
was pregnant with him.

After three days of deliberation, the jury sentenced Floyd
to death. It found that all three statutory aggravating factors
were present and that they outweighed Floyd’s mitigating
evidence.

C.

New counsel represented Floyd on his direct appeal,
which the Nevada Supreme Court denied. Floyd v. State,
42 P.3d 249 (Nev. 2002) (per curiam). The U.S. Supreme
Court then denied certiorari. Floyd v. Nevada, 537 U.S.
1196 (2003). Floyd filed a state petition for a writ of habeas
corpus a little over a year later. The state trial court denied
the petition on the merits, and the Nevada Supreme Court
affirmed. Floyd v. State, No. 44868, 2006 Nev. LEXIS 851
(Nev. Feb. 16, 2006).

Floyd then filed a pro se habeas petition in the U.S.
District Court for the District of Nevada. See 28 U.S.C.
§ 2254(a). The federal public defender was appointed as
counsel and filed an amended petition with new allegations,
including alleged ineffective assistance by Floyd’s trial
counsel. The district court agreed with the State that Floyd
had not exhausted these new claims in state court and stayed
the federal proceedings so he could do so.

Floyd filed a second state habeas petition that included
the new claims of ineffective assistance of trial counsel. The
state trial court denied this petition on the merits and as
untimely filed. The Nevada Supreme Court affirmed,
holding that Floyd’s second petition was untimely and
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successive. Floyd v. State, No. 51409, 2010 WL 4675234
(Nev. Nov. 17, 2010).

The federal district court then lifted the stay and
reopened Floyd’s habeas proceedings. It ultimately granted
in part the State’s motion to dismiss, concluding that Floyd’s
new claims that the Nevada Supreme Court had denied as
untimely—including his new ineffective assistance of trial
counsel claims—were procedurally defaulted, and that
Floyd had not shown cause and prejudice for failing to raise
his ineffective assistance of trial counsel claims in his first
petition.  See Coleman v. Thompson, 501 U.S. 722, 750
(1991). The district court went on to deny Floyd’s remaining
claims on the merits, but it issued a certificate of
appealability as to several issues, including whether Floyd
could show cause and prejudice for the default of his
ineffective assistance of trial counsel claims.

Floyd appealed, pressing each of the certified issues and
also arguing that we should expand the certificate of
appealability to encompass two more. We evaluate each of
his arguments in turn.

11

We review a district court’s denial of habeas corpus de
novo. Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir.
2004).

The Antiterrorism and Effective Death Penalty Act
(“AEDPA”) applies to Floyd’s habeas petition. Under
AEDPA, we may grant Floyd relief only if the Nevada
Supreme Court’s rejection of his claims “(1) was contrary to
or involved an unreasonable application of clearly
established federal law, or (2) was based on an unreasonable
determination of the facts.” Davis v. Ayala, 135 S. Ct. 2187,
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2198 (2015). “[C]learly established federal law” in this
context refers to law “as determined by the Supreme Court.”
28 U.S.C. § 2254(d)(1). “Although an appellate panel may
... look to circuit precedent to ascertain whether it has
already held that the particular point in issue is clearly
established by Supreme Court precedent,” that precedent
cannot “refine or sharpen a general principle of Supreme
Court jurisprudence into a specific legal rule that th[e] Court
has not announced.” Marshall v. Rodgers, 569 U.S. 58, 64
(2013) (per curiam).

III.

Floyd asserts numerous claims of ineffective assistance
of trial counsel. He raised most of these claims for the first
time in his second state petition, prompting the Nevada
Supreme Court to deny them as untimely and successive.
Floyd v. State, No. 51409, 2010 WL 4675234, at *1 (Nev.
Nov. 17, 2010). The Nevada Supreme Court held that the
ineffective assistance of counsel claims raised for the first
time in Floyd’s second state habeas petition were
procedurally barred under section 34.726 of the Nevada
Revised Statutes, which states that absent “good cause
shown for delay, a petition that challenges the validity of a
judgment or sentence must be filed within 1 year” after
conviction or remittitur of any denied appeal “taken from the
judgment.” Nev. Rev. Stat. § 34.726(1).

Unless a petitioner can show “cause and prejudice,”
federal courts in habeas actions will not consider claims
decided in state court on a state law ground that is
independent of any federal question and adequate to support
the state court’s judgment. Coleman v. Thompson, 501 U.S.
722,750 (1991). Floyd and the State disagree about whether
section 34.726, as applied in his case, is adequate to bar
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federal review.! Floyd contends that when he filed his
second state habeas petition in 2007, Nevada did not clearly
and consistently apply section 34,726 to bar successive
petitions alleging ineffective assistance of counsel in capital
cases. He further argues that, even if the state law is
adequate, he can establish cause and prejudice under
Martinez v. Ryan, 566 U.S. 1 (2012), based on ineffective
assistance of initial state habeas counsel in failing to raise
claims of ineffective assistance of trial counsel.

Given that Floyd’s underlying ineffective assistance of
trial counsel claims lack merit, we need not resolve whether
the state law is adequate or, if it is, whether Floyd can
overcome his procedural default and obtain federal review
of the merits of his ineffective assistance claims.? See
Franklin v. Johnson, 290 F.3d 1223, 1232 (9th Cir. 2002).
Even if we held in Floyd’s favor on either of those questions
and thus reached the merits of Floyd’s ineffective assistance

' The Nevada Supreme Court also held that Floyd’s new claims were
barred by section 34.810 of the Nevada Revised Statutes, which requires
dismissal of claims that could have been raised in an earlier proceeding.
Nev. Rev. Stat. § 34.810(1)(b)(3). On appeal, the State does not contest
the district court’s determination that this application of section 34.810
was inadequate, and so it does not bar federal review, because the rule
was not consistently applied at the time of Floyd’s purported default.

2 The arguments in Floyd's opening and reply briefs regarding
section 34.726 of the Nevada Revised Statutes address the same
ineffective assistance of counsel claims as do his Martinez arguments.
In Floyd’s petition for rehearing, he argues that we should reach other
constitutional claims that were also procedurally defaulted by section
34.726. Floyd forfeited any such argument by failing to present it in his
opening brief. See Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d
912, 919 (9th Cir. 2001).
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of trial counsel claims, we would affirm the district court’s
denial of relief.?

A.

To succeed on an ineffective assistance of counsel claim,
Floyd must show that his counsel’s performance “fell below
an objective standard of reasonableness,” and that, if so,
there is “a rcasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would
have been different.” Strickliand v. Washington, 466 U.S.
668, 688, 694 (1984). With respect to the prejudice
requirement, the Supreme Court has cautioned that “[t]he
likelihood of a different result must be substantial, not just
conceivable.” Harrington v. Richter, 562 U.S. 86, 112
(2011). To determine the risk of such prejudice at the
penalty phase of a capital trial, we consider whether it is
reasonably probable that the jury otherwise “would have
concluded that the balance of aggravating and mitigating
circumstances did not warrant death” in light of “the totality
of the evidence™ against the petitioner. Strickiand, 466 U.S.
at 695.

B.

Floyd’s primary ineffective assistance of trial counsel
claim is that his trial counsel failed to investigate and present
mitigation evidence showing that Floyd suffers from fetal
alcohol spectrum disorder (“FASD”) as a result of his
mother’s alcohol consumption while he was in utero. In

* Nor is a remand to the district court for further evidentiary
development appropriate because only “a habeas petitioner who asserts

a colorable claim to relief . . . is entitled to an evidentiary hearing.”
Siripongs v. Calderon, 35 F.3d 1308, 1310 (9th Cir. 1994) (emphasis
added).
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support of this claim, Floyd offers a report from FASD
expert Dr. Natalie Novick Brown. After reviewing the trial
court record and other experts’ examinations of Floyd, Dr.
Brown concluded that Floyd suffered from FASD and that
the disorder could explain his actions on the day of the
shooting. Floyd argues it is reasonably probable that had
Jjurors been presented with evidence of FASD and its effects,
they would have spared him a death sentence. Floyd
acknowledges that trial counsel consulted seven experts,
none of whom diagnosed Floyd with FASD, but he contends
that those experts were inadequately prepared and lacked the
expertise to present proper mitigating evidence regarding
FASD.

We need not resolve whether Floyd’s counsel’s
performance was deficient in failing to present expert
testimony that Floyd suffers from FASD. Even assuming it
was, there is no reasonable probability that, had the jury
heard from an FASD expert, it would have concluded that
mitigating factors outweighed aggravating factors such that
Floyd did not deserve a death sentence.

The State presented an extremely weighty set of
aggravating factors at sentencing. First, the State charged
that Floyd “created a great risk of death to more than one
person by means of a weapon, device or course of action
which would normally be hazardous to the lives of more than
one person.” Nev. Rev. Stat. § 200.033(3). Second, it
alleged that Floyd killed more than one person (indeed, four)
during the course of the offense that led to his conviction.
See id. § 200.033(12). Third, it alleged that the killings were
at random and without apparent motive, because Floyd “just
went to a place where he knew 18 people would be and shot
everybody he could see.” See id. § 200.033(9). The jury

APP203



Case: 14-99012, 02/03/2020, ID: 11581949, DktEntry: 122, Page 17 of 44

FLoyD v. FILSON 17

unanimously found that all three aggravating circumstances
existed with regard to all four victims,

In response, Floyd’s counsel emphasized Floyd’s
developmental problems and emotional instability, issues
exacerbated by his early life experiences and military
service. Counsel’s mitigation arguments included multiple
references to Floyd’s mother’s drinking while Floyd was in
utero—a point that both mitigation consultant Abreu and
Dr. Dougherty emphasized as well. Counsel and
Dr. Dougherty both explicitly opined that Floyd’s mother’s
substance abuse might be to blame for Floyd’s mental
condition. All in all, Floyd’s counsel argued that Floyd acted
“under the influence of extreme mental or emotional
disturbance,” and that he “suffer[ed] from the effects, early
effects of his mother’s drinking, her ingested alcohol, drugs
early on in her pregnancy.”

Consistent with these defense arguments, the mitigation
instructions submitted to the jury included that Floyd’s
“[m]other use[d] alcohol and drugs during early pregnancy,”
that Floyd had been born prematurely, that the murders were
committed while Floyd was under the influence of
“[e]xtreme [m]ental or [e]motional [d]isturbance,” and that
Floyd had been “[i]nsufficiently [t]reated for ADHD [and]
other [e]motional-[b]ehavioral [pJroblems including
[d]epression.” Maternal alcohol and drug use was the first
mitigating factor on the list.

Given the defense’s focus on Floyd’s mother’s drinking
during pregnancy and its effects, testimony by an FASD
expert would likely not have changed any juror’s balancing
of mitigating versus aggravating circumstances. For Floyd
to have been prejudiced by the lack of testimony by an
FASD ecxpert, at least one juror would have had to have
considered a formal FASD diagnosis more severe and
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debilitating than ADD/ADHD and Floyd’s other
developmental problems, which the defense had suggested
included effects of his mother’s drinking and drug use during
pregnancy, but without using FASD terminology. In other
words, at least one juror would have had to view a formal
FASD diagnosis as a weightier mitigating factor than those
presented. And that juror would have had to have placed so
much additional weight on the FASD defense as to cause the
mitigating circumstances to outweigh the State’s significant
aggravating evidence, even though they did not on the record
before the jury. Both the limited additional contribution of
the FASD mitigating factor as compared with the mitigation
evidence presented and the especially shocking nature of
Floyd’s crime, during which he killed multiple unarmed
people at close range, without provocation, and in their
workplace, makes that switch in outcome unlikely. Given
that the jury already had evidence before it that Floyd
suffered from some developmental problems and that his
issues might have been related to his mother’s alcohol use
during pregnancy, and given the extreme aggravating
circumstances, it seems very unlikely—and so not
reasonably probable—that any juror would have had these
reactions.

This conclusion comports with our previous holdings
that a capital petitioner is not necessarily prejudiced when
counsel fails to introduce evidence that differs somewhat in
degree, but not type, from that presented in mitigation. In
Bible v. Rvan, 571 F.3d 860 (9th Cir. 2009), for instance, we
held that a capital petitioner was not prejudiced by his
attorney’s failure to introduce medical evidence that he
suffered from neurological damage. /d. at 870. We reasoned
that because counsel presented evidence that the petitioner
might have had brain damage from persistent drug and
alcohol abuse, along with evidence of childhood events that
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could have led to brain damage, medical evidence of
neurological damage would have been different only in
degree. /d. at 871. Floyd’s FASD argument resembles that
of the petitioner in Bible—the jury heard the evidence that
would have supported the FASD diagnosis as well as the
implication that the evidence explained Floyd’s behavior.
And like the petitioner in Bible, who “murdered a nine-year-
old child in an especially cruel manner,” Floyd “has a
significant amount of aggravating circumstances that he
would need to overcome,” id. at 8§72, making it unlikely that
the jury would have imposed a different sentence based on
mitigating evidence that differed only in degree from that
which Floyd presented at trial.

Floyd urges us to follow the Fourth Circuit’s decision in
Williams v. Stirling, 914 F.3d 302 (4th Cir. 2019), petition
for cert. docketed, No. 18-1495 (May 31, 2019), in which
that court affirmed a district court’s conclusion that a capital
petitioner’s counsel had performed constitutionally
deficiently in failing to present evidence of fetal alcohol
syndrome in mitigation, and that the petitioner was
prejudiced by this failure. Id. at 319. In some cases, FASD
evidence might be sufficiently “different from ... other
evidence of mental illness and behavioral issues™ to raise a
reasonable probability that a juror would not have imposed
the death penalty had it been presented. /d. at 318. But much
distinguishes Floyd’s case from that of the petitioner in
Williams. Floyd’s lawyers and experts explicitly argued that
his mother’s alcohol use while she was pregnant led to his
developmental problems in some form and therefore helped
explain his actions, whereas trial counsel in Williams
investigated the petitioner’s mother’s drinking “as evidence
of [the petitioner’s] difficult childhood, not of [fetal alcohol-
related disorders]” and never offered evidence to the jury
that the drinking could have caused Williams’s cognitive
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issues. /d. at 309. The State submitted against Floyd three
aggravating factors, all involving a multiple-victim
shooting, whereas in Williams “the State only presented one
aggravating factor: that the [single] murder occurred in the
commission of a kidnapping.” 7d. at 318. The jury that
imposed the death sentence on Floyd did not report difficulty
reaching a verdict, whereas in Williams “the jury sent a note
to the trial court stating it was deadlocked nine to three in
favor of death.” Id. at 308. In short, the petitioner in
Williams was prejudiced because his lawyers presented a
much weaker-than-available mitigation argument that was
insufficient to overcome an also weak aggravating argument
that clearly troubled some jurors.* That was not the situation
here. We also note that our conclusion is consistent with the
Fifth Circuit’s in Trevino v. Davis, 861 F.3d 545 (5th Cir.
2017), cert. denied, 138 S. Ct. 1793 (2018), in which that
court rejected an ineffective assistance of counsel claim
relating to the failure to present mitigating evidence of an
FASD diagnosis because the evidence would have been
outweighed by what the court viewed as very substantial
aggravating evidence. /d. at 549-51.

Floyd further argues that counsel provided deficient
performance in the penalty phase by failing to call Dr. Paul,
the consulting military and mental health expert, to testify
about Floyd’s military service, early life, and other matters.
We are skeptical that declining to call this expert was
constitutionally deficient. See Hinton v. Alabama, 571 U.S.

4 Floyd’s postconviction investigator interviewed one juror who
stated that evidence of a “serious mental illness” would have “weighed
heavily” in her sentencing-phase deliberations. It does not follow that
this juror would have deemed FASD a sufficiently severe condition to
mitigate Floyd’s offenses, especially because she appears to have
considered insufficient the existing evidence of potential ties between
maternal alcohol use and Floyd’s state of mind.
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263, 275 (2014) (“The selection of an expert witness is a
paradigmatic example of the type of ‘strategic choic[e]’ that,
when made ‘after thorough investigation of [the] law and
facts,” is ‘virtually unchallengeable.”” (alterations in
original) (quoting Strickland, 466 U.S. at 690)). Even
assuming that counsel’s choice in this regard was deficient,
it did not prejudice Floyd. Like Floyd’s FASD evidence,
Dr. Paul’s testimony would have been largely cumulative of
the evidence of Floyd’s substance abuse and mental health
struggles actually presented at trial, and the testimony
therefore would have done little to offset the weighty
aggravating evidence against Floyd.

C.

Floyd argues that his trial counsel’s conduct during jury
selection amounted to ineffective assistance of counsel. We
disagree. Much of his argument supposes that various
decisions by the trial court prejudiced him during jury
sclection, that those decisions were erroneous, and that his
counsel was ineffective in failing to object to or otherwise
remedy these errors. But most of the trial court decisions he
challenges were not errors at all, and with respect to any that
may have been errors, we conclude that his counsel acted
within the bounds of professional competence in responding
to the court’s decisions.

For example, Floyd contends that his counsel erred in
failing to successfully object to the trial court’s dismissal of
two prospective jurors. Floyd first argues that the trial court
improperly or pretextually removed one venireperson from
the venire for cause. Even assuming that the trial court erred
in doing so, this does not show that Floyd’s counsel was
ineffective. On the contrary, Floyd’s counsel attempted to
rehabilitate the prospective jurors who had expressed
hesitation about the death penalty, including the juror in
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question, and to allay the court’s concerns. After the juror
stated that she had scruples about the death penalty, counsel
clicited a response from her that she “would have to follow
the law.” But she then admitted that she would “invariably
in all cases give a sentence less than death,” and the trial
court dismissed her for cause.

Floyd next argues that the court improperly dismissed a
second venireperson for improper concerns about language
ability. After it came to light that this prospective juror was
not a native English speaker, defense counsel questioned
him about his degree from an English-speaking university.
Nonetheless, the court concluded that the juror’s English
fluency was insufficient, stating that it could “not take a
chance where the stakes [were] so high to both sides.”

That the trial court dismissed these two potential jurors
does not mean that counsel’s attempts to rehabilitate them
were deficient and that competent counsel would have
sufficiently rehabilitated the two to keep them on the jury,
especially because the court appears to have had legitimate
concerns about both.

Floyd similarly argues that because the trial court refused
to excuse allegedly biased venirepersons for cause, counsel
wasted peremptory challenges on striking those individuals
from the jury pool. It appears, however, that the trial court
made no error by refusing to dismiss the prospective jurors
in question. One of them, for instance, retracted her
statement that she could not consider a sentence of life with
parole after the trial court clarified that she was only required
to “at least consider” it. And again, even if the trial court
erred, Floyd’s counsel’s reaction was within the realm of
permissible strategic choices: counsel chose between the two
(admittedly unattractive) options of spending a peremptory
challenge or taking the risk of seating a juror that counsel
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had concluded would be unfavorable to Floyd. In other
words, Floyd’s counsel was not ineffective for attempting to
make the best of the trial court’s alleged errors.

Finally, Floyd contends in general terms that the voir dire
format, in which the prosecution questioned all prospective
jurors betore the defense was permitted to question any, was
prejudicial or caused his counsel to be ineffective. We
struggle to discern precisely Floyd’s theory of deficient
performance or of prejudice. Even assuming that the trial
court’s format was prejudicial, counsel did object to it by
moving for “attorney conducted, sequestered individual voir
dire.” Trial counsel’s attempt to challenge the trial court’s
procedures shows diligence, not ineffectiveness.

Moreover, Floyd’s lawyers had the opportunity to
individually question numerous prospective jurors, eliciting
information about their views on topics including the death
penalty, psychology, alcoholism, and how they would
behave in a jury room. Counsel’s decision not to further
question each venireperson about his or her exposure to
media coverage of the shooting and ability to consider
mitigating cvidence was not deficient. The questionnaires
that every prospective juror completed asked about these
issues, and the trial court asked all prospective jurors if
“there [is] anybody among you who feels unable to set aside
what they’ve read, seen, or heard” about the case. Floyd’s
counsel were entitled to rely on those responses, and their
mere failure to inquire further does not render their
performance deficient. See Fields v. Woodford, 309 F.3d
1095, 1108 (9th Cir. 2002) (“[W]e cannot say that failure to
inquire beyond the court’s voir dire was outside the range of
reasonable strategic choice or that it would have affected the
outcome.”); Wilson v. Henry, 185 F.3d 986, 991 (9th Cir.
1999) (rejecting argument “that trial counsel rendered
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ineffective assistance by failing to focus on his client’s
criminal history during voir dire to discover potential juror
prejudice and determine whether jurors could follow
limiting instructions on such a history”).

D.

Floyd’s counsel was not ineffective in cross-examining
the State’s penalty-phase psychological expert witness,
Dr. Mortillaro. Dr. Mortillaro reviewed the guilt-phase
record materials and other psychological experts’ reports
and data, including Dr. Schmidt’s unfavorable test results
that the defense provided the prosecution in discovery before
it un-endorsed Dr. Schmidt. Dr. Mortillaro also interviewed
Floyd himself. Based on these materials, Dr. Mortillaro
opined that—contrary to defense expert Dr. Dougherty’s
testimony—Floyd had not suffered brain damage, was of
average 1Q, did not suffer delusions, could tell right from
wrong, and was not mentally ill.

On cross-examination, defense counsel elicited
testimony from Dr. Mortillaro that he had only interviewed
Floyd for about ninety minutes and that he had only received
Dr. Dougherty’s report the day before. Counsel also
attempted to undermine Dr. Mortillaro’s reliance on Floyd’s
scores from tests administered by Dr. Schmidt as the basis
for Dr. Mortillaro’s conclusion, arguing that the results
should have been thrown out entirely. Counsel succeeded in
getting Dr. Mortillaro to admit that any individual
psychologist has significant discretion in deciding whether
the test score was valid enough to allow reliance on the raw
data. Counsel then pointed out that Dr. Dougherty had
looked at the same data and diagnosed Floyd with
dissociative personality disorder rather than borderline
personality disorder, and he elicited an admission from

APP211



Case: 14-99012, 02/03/2020, ID: 11581949, DktEntry: 122, Page 25 of 44

FLOYD V. FILSON 25

Dr. Mortillaro that individuals with borderline personality
disorder may show dissociative symptoms.

Finally, counsel attempted to undermine Dr, Mortillaro’s
minimization of Floyd’s ADD/ADHD. Counsel presented
Dr. Mortillaro with his own prior testimony from another
matter in which Dr. Mortillaro had stated “that 70 percent of
those with attention deficit [disorder] still have it as an
adult.” Dr. Mortillaro also conceded that even if a patient
were to “outgrow” ADD or ADHD, the fallout from the
childhood disorder “would stay with them.”

Floyd generally faults counsel for choosing to rely on
cross-examination of Dr. Mortillaro rather than calling
Floyd’s other consulting expert, Dr. Kinsora, to rebut
Dr. Mortillaro’s testimony. The caselaw does not support
Floyd’s argument. In prior cases in which we and other
circuits have recognized constitutionally deficient cross-
cxamination, there were glaring failures to ask even basic
questions, not—as here—a strategic choice between one
means of undermining the witness and another. See, e.g.,
Reynoso v. Giurbino, 462 F.3d 1099, 1112-13 (9th Cir.
2006) (counsel ineffective for failing to ask any questions
about a $25,000 reward that might have motivated key
witnesses’ testimony against the defendant); Higgins v.
Renico, 470 F.3d 624, 633 (6th Cir. 2006) (ineffective
assistance where counsel did not cross-examine Kkey
prosecution witness at all because he felt unprepared to do
so, even though he “had plenty of ammunition with which to
impeach [the witness’s] testimony™).

Floyd does not contend that counsel failed altogether to
cross-examine Dr. Mortillaro about key issues, but rather
that he failed to do so in a manner that Floyd now believes
would have been more effective. But Floyd’s counsel did
attempt to impeach Dr. Mortillaro’s testimony, including
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with information counsel obtained from experts he had
hired. This was not constitutionally deficient performance.

E.

Floyd argues that his trial counsel was ineffective for
failing to object to various jury instructions. Many of the
arguments against the instructions Floyd now challenges
would not have been legally supported or would have been
foreclosed by then-governing law, so counsel was not
ineffective for failing to raise them.

First, we disagree with Floyd that the jury should have
been instructed at the penalty phase that it could impose a
death sentence only if it found that aggravating factors
outweighed mitigating factors beyond a reasonable doubt.
Floyd contends that the Supreme Court’s decision in
Apprendi v. New Jersey, 530 U.S. 466 (2000), required that
the jury instructions include such a statement about burden
of proof. The Court in Apprendi held that, subject to an
exception for prior convictions, “any fact that increases the
penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved beyond a
reasonable doubt.” Jd. at 490 (emphasis added). Floyd
characterizes the balance of aggravating and mitigating
circumstances as a “fact” governed by this rule.

The federal courts of appeals that have considered this
argument have uniformly rejected it, holding that a jury’s
balancing inquiry in a capital case is a subjective and moral
one, not a factual one. See United States v. Gabrion,
719 F.3d 511, 532-33 (6th Cir. 2013) (en banc); United
States v. Runyon, 707 F.3d 475, 516 (4th Cir. 2013); United
States v. Barrett, 496 F.3d 1079, 1107-08 (10th Cir. 2007);
United States v. Fields, 483 F.3d 313, 346 (5th Cir. 2007);
United States v. Sampson, 486 F.3d 13, 31-32 (1st Cir.
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2007); United States v. Purkey, 428 F.3d 738, 749-50
(8th Cir. 2005).5 Floyd’s proposed instruction thus hardly
flowed naturally from Apprendi, which did not involve a
capital case and was decided just months before Floyd’s trial
began. Floyd’s counsel was not deficient for failing to make
an argument that was untested, an extension of newly minted
law, and (judging from the weight of subsequent authority)
likely to fail. See Engle v. Isaac, 456 U.S. 107, 134 (1982)
(“[T]he Constitution guarantees criminal defendants only a
fair trial and a competent attorney. It does not insure that
defense counsel will recognize and raise every conceivable
constitutional claim.”).

Second, Floyd’s counsel was not ineffective for failing
to challenge on constitutional grounds the penalty-phase jury
instructions for the aggravating circumstance that “[t]he
murder was committed upon one or more persons at random
and without apparent motive.” At the time of Floyd’s trial,
the Nevada Supreme Court had already rejected an identical
constitutional challenge to this aggravating factor. See
Geary v. State, 930 P.2d 719, 727 (Nev. 1996). Counsel was
not ineffective for failing to raise this argument.

§ We have never directly ruled on this question—nor do we today—
but we have at least twice expressed our skepticism of Floyd's view. See
Ybarra v. Filson, 869 F.3d 1016, 1030-31 (9th Cir. 2017); United States
v. Mitchell, 502 F.3d 931, 993-94 (9th Cir. 2007). Floyd also argues that
counsel should have requested a reasonable doubt instruction based on
the Supreme Court’s decision in Ring v. Arizona, 536 U.S. 584 (2002),
which applied the principle from Apprendi to hold that every sentence-
enhancing fact, “no matter how the State labels it,” must be found beyond
reasonable doubt. /d. at 602. Ring was decided two years after Floyd’s
trial. In addition, Yharra and Miichell, as well as other circuits” decisions
rejecting that argument, post-date Ring and thus defeat this version of
Floyd’s claim as well.

APP214



Case: 14-99012, 02/03/2020, ID: 11581949, DktEntry: 122, Page 28 of 44

28 FrLovyp v. FILSON

Third, no Strickland violation occurred when Floyd’s
counsel declined to challenge a guilt-phase jury instruction
that premeditation, an element of first-degree murder, “may
be as instantaneous as successive thoughts of the mind.”
Even assuming that this instruction was improper and that
counsel’s decision not to challenge it was unreasonable, no
prejudice resulted from use of the instruction. The jury had
before it significant evidence that Floyd’s premeditation
occurred in more than an instant. Among other things, he
told his sexual assault victim that he planned to kill the first
nineteen people he saw, then walked for fifteen minutes
carrying the shotgun that he used to perpetrate the murders.
Even if counsel had succeeded in striking the “instantaneous
premeditation” instruction, there is no reasonable probability
that the jury would have found a lack of premeditation as a
result. See Strickland, 466 U.S. at 694.

F.

Floyd’s remaining claim of ineffective assistance—that
his trial counsel should have objected to Nevada’s use of the
“great risk of death” aggravating circumstance—was raised
and adjudicated in state court, so we review it under
AEDPA’s deferential standards. The claim fails under those
standards.

Floyd contends that his trial counsel should have
objected to this aggravating circumstance as duplicative of
another aggravating circumstance—the “multiple murders”
factor—that the State charged. See Nev. Rev. Stat.
§ 200.033(3). Initial post-conviction counsel presented a
nearly identical argument® to the Nevada Supreme Court,

¢ To the extent Floyd is now making a new argument that this
aggravating circumstance was impermissibly vague, we hold that
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which rejected it on the merits. The Nevada Supreme Court
held that the two aggravators were based on different facts
and served different state interests. It reasoned that “[o]ne is
directed against indiscriminately dangerous conduct by a
murderer, regardless of whether it causes more than one
death; the other is directed against murderers who kill more
than one victim, regardless of whether their conduct was
indiscriminate or precise.” Floyd v. State, No. 44868, 2006
Nev. LEXIS 851 (Nev. Feb. 16, 2006). Floyd argues in a
conclusory fashion that this decision was “arbitrary and
capricious” such that it was contrary to or an unreasonable
application of clearly established federal law, but he cites no
controlling Supreme Court precedent relevant to this
argument. His briefing focuses entirely on the legislative
history of Nevada’s aggravating factors and what he
contends are two conflicting strains of doctrine in that state’s
jurisprudence on the “great risk of death factor.” These state
law issues are not grounds for federal habeas relief, and we
arc aware of no clearly established federal law that the
Nevada Supreme Court’s determination might have
contravened. See 28 U.S.C. § 2254(d); Williams v. Taylor,
529 U.S. 362, 412 (2000) (holding that “clearly established
Federal law” refers only to U.S. Supreme Court decisions at
time of alleged violation).

argument lacks merit.  “[N]Jot every ambiguity, inconsistency, or
deficiency in a jury instruction rises to the level of a due process
violation.” Middleton v. McNeil. 541 U.S. 433, 437 (2004) (per curiam).
To the extent that Floyd is making a new argument in his reply brief that
substantial evidence did not support this jury instruction, we hold that
Floyd forfeited any such argument by failing to articulate it in his
opening brief. See Arpin, 261 F.3d at 919
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Iv.

Floyd argues that his constitutional rights were violated
when the State’s expert, Dr. Mortillaro, made reference
during his testimony to test results that he had obtained from
Floyd’s expert, Dr. Schmidt. The Nevada Supreme Court’s
conclusion on direct appeal that no constitutional error
occurred, Floyd v. State, 42 P.3d 249, 258-59 (Nev. 2002)
(per curiam), was not contrary to or an unrcasonable
application of controlling Supreme Court caselaw.

Floyd argues at length that the Nevada Supreme Court
wrongly determined that Dr. Schmidt’s report was not
privileged work product.” Although the Nevada Supreme

7 Floyd argues that his counsel were ordered to turn over
Dr. Schmidt’s report “before defense counsel had even seen the report of
their expert.” That assertion is misleading. The court ordered the
defense to provide a copy of Dr. Schmidt’s report “before the close of
business on June 15, 2000.” Dr. Schmidt’s report is dated June 13, 2000,
In his declaration, Floyd’s counsel describes a phone call with Dr.
Schmidt on June 14 where Dr. Schmidt informed counsel that he was
“unable to find any neurological basis for Mr. Floyd’s actions.” “Upon
talking with Dr. Schmidi,” counsel “became skeptical about the quality
of his testing and decided to hire Dr. Kinsora” to review Dr. Schmidt’s
testing and analysis. So Floyd’s counsel knew basically what would be
in Dr. Schmidt’s report before they turned it over, whether or not they
had seen the actual report. Counsel had the opportunity to withdraw
Dr. Schmidt as an expert before turning over his report, as they
previously had done with Dr. Paul, but failed to do so. And Floyd’s
counsel admits that there was “no strategic reason to turn over a report
that [they] were not sure about using.” In light of this timeline, Floyd’s
argument that the prosecution’s use of Dr. Schmidt’s data violated the
work-product privilege might be more accurately framed as a result of a
poor strategic choice on defense counsel’s part not to withdraw
Dr. Schmidt as an expert, which could in turn be grounds for an
ineffective assistance of counsel claim. Sece McClure v. Thompson,
323 F.3d 1233, 124243 (9th Cir. 2003). But no such claim is before us.
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Court drew on federal authority in reaching that conclusion,
Floyd “simply challenges the correctness of the state
evidentiary rulings,” and “he has alleged no deprivation of
federal rights” that could entitle him to relief. Gutierrez v.
Griggs, 695 F.2d 1195, 1197 (9th Cir. 1983). He similarly
argues that the Nevada Supreme Court misapplied its own
precedent, but a state court’s misreading of state law is not a
ground for federal habeas relief.

Ake v. Oklahoma, 470 U.S. 68 (1985), does not support
Floyd’s challenge to the use of Schmidt’s report either. The
Supreme Court in Ake held that “due process requires access
to a psychiatric examination on relevant issues, to the
testimony of the psychiatrist, and to assistance in preparation
at the sentencing phase” of a capital case. /d. at 84. Floyd
received ample psychiatric evaluations and assistance prior
to sentencing, so Ake has little bearing here.

Floyd further contends that our extension of Ake in Smith
v. McCormick, 914 F.2d 1153, 1158-59 (9th Cir. 1990),
should have compelled the Nevada Supreme Court to reach
a different result. In Smith, we held that a capital defendant’s
due process rights® were violated when, instead of
permitting an independent psychiatric evaluation, the trial
court ordered a psychiatrist to examine the defendant and

* Floyd asserted in passing in his opening brief before this court that
the disclosure and use of Dr. Schmidt’s report violated his Fifth
Amendment rights against self-incrimination but provided no developed
argument supporting that assertion. We therefore express no view on
that issue. See e.g.. Greenwood v. FAA, 28 F.3d 971, 977 (9th Cir. 1994)
(*“We review only issues which are argued specifically and distinetly in
a party’s opening brief. We will not manufacture arguments for an
appellant, and a bare assertion does not preserve a claim, particularly
when. as here, a host of other issues are presented for review.” (internal
citations omitted)).
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report directly to the court at a resentencing hearing. 7/d. at
1159-60. We reasoned that the petitioner’s “counsel was
entitled to a confidential assessment of such an evaluation,
and the strategic opportunity to pursue other, more
favorable, arguments for mitigation.” /d. at 1160.

Floyd appears to argue that because, under Smith, a
defendant is entitled to a confidential assessment of the state-
provided psychiatric assessment and the chance to pursue
other strategies, he was entitled to claw back a document that
was disclosed in connection with designating an expert to
testify after he reversed course and removed the expert from
his witness list. The holding in Smith did not encompass
what Floyd seeks here, so the Nevada Supreme Court did not
act contrary to our precedent. And, in any event, Floyd’s
proposed rule is not clearly established by any Supreme
Court decision. Marshall v. Rodgers, 569 U.S. 58, 64 (2013)
(per curiam).

Indeed, the Supreme Court has held that mandatory
disclosure schemes are permissible in criminal trials as long
as they do not structurally disadvantage the defendant. See
Wardius v. Oregon, 412 U.S. 470,472 (1973) (“We hold that
the Due Process Clause of the Fourteenth Amendment
forbids enforcement of alibi rules wunless reciprocal
discovery rights are given fto criminal defendants.”
(emphasis added)).  Nevada provides for reciprocal
discovery, as it did at the time of Floyd’s trial, so Wardius
was not contravened here. See Nev. Rev. Stat. § 174.234
(1999).
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V.

Floyd next contends that the trial court violated his
constitutional rights by failing to grant a change of venue.’
He argues that the district court erred when it rejected this
claim in part on the ground that, of the 115 news articles
Floyd submitted with his federal habeas petition to attempt
to show that the jury was exposed to prejudicial pretrial
publicity about his case, only three were in the record before
the state courts. Relying on Cullen v. Pinholster, 563 U.S.
170 (2011), the district court reasoned that AEDPA limited
its review to those materials before the state courts that had
rejected Floyd’s venue claim. See id. at 185 (“If a claim has
been adjudicated on the merits by a state court, a federal
habeas petitioner must overcome the limitation of
§ 2254(d)(1) on the record that was before that state court.”).

The district court did not err. Floyd argues that, under
Dickens v. Ryan, 740 F.3d 1302 (9th Cir. 2014) (en banc),
the district court misapplied Pinholster to bar consideration
of his 112 new articles. Floyd’s reliance on Dickens is
misplaced. In Dickens, we held that AEDPA (as interpreted
in Pinholster) did not bar a federal court from considering
new evidence introduced to support a Martinez motion
alleging ineffective assistance of trial and postconviction
counsel as cause and prejudice for a procedural default.
Dickens, 740 F.3d at 1319-20. Here, by contrast, Floyd
faults the district court for failing to consider new evidence

® In Floyd’s opening brief, he asserts in a section heading that the
district court also erred by failing to consider his claim that the trial court
violated his rights by refusing to sever the sexual assault charges against
him from the murder charges. But he does not actually argue this point
or explain the alleged error, so we consider any such argument forfeited.
See Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 919
(9th Cir. 2001).
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in the context of a change of venue claim decided on its
merits in the state court and so reviewed under AEDPA
deference. Floyd’s theory about how the Nevada Supreme
Court erred has nothing to do with trial counsel’s
performance and therefore does not implicate the Dickens
rule.

Because Floyd makes no argument beyond the district
court’s refusal to consider these documents—which we
conclude was not error—we need not consider whether the
Nevada Supreme Court’s denial of Floyd’s venue claim was
contrary to or unreasonably applied clearly established
federal law.

VI

Floyd argues, as he did on direct appeal, that the trial
court violated his constitutional rights by permitting the
mother of victim Thomas Darnell to testify extensively
during the penalty phase about her son’s difficult life and
previous experiences with violent crime. The Nevada
Supreme Court held that parts of Nall’s testimony “exceeded
the scope of appropriate victim impact testimony” and
should not have been admitted under state evidentiary law,
but that their admission did not unduly prejudice Floyd such
that it rendered the proceeding fundamentally unfair. Floyd
v. State, 42 P.3d 249, 262 (Nev. 2002) (per curiam). The
Nevada Supreme Court’s rejection of this claim was not
contrary to or an objectively unreasonable application of
clearly established federal law. 28 U.S.C. § 2254(d).

The prosecution called Mona Nall, Darnell’s mother, to
offer victim impact testimony during the penalty phase of
trial. Nall told the jury how Darnell had thrived in the face
of serious learning and developmental disabilities, going on
to form close relationships with his family and members of
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the community. She testified that “the hurt has gone so
deep” for those affected by his death. Nall also recounted an
incident years earlier in which Darnell and his family had
been kidnapped by two men who held the family hostage and
sexually assaulted Nall’s daughter.  Defense counsel
objected twice to this testimony and the trial court
admonished the prosecution to “get to th[e] point.”

The Nevada Supreme Court did not unreasonably apply
the relevant clearly established federal law in rejecting
Floyd’s claim that this testimony violated his due process
rights. In Payne v. Tennessee, 501 U.S. 808 (1991), the
Supreme Court held that in a penalty-phase capital trial, “if
the State chooses to permit the admission of victim impact
evidence and prosecutorial argument on that subject, the
Eighth Amendment erects no per se bar.” Id. at 827. The
Court added that “[i]n the event that evidence is introduced
that is so unduly prejudicial that it renders the trial
fundamentally unfair, the Due Process Clause of the
Fourteenth Amendment provides a mechanism for relief.”
1d. at 825 (citing Darden v. Wainwright, 477 U.S. 168, 179—
83 (1986)).

Like the Nevada Supreme Court, we are troubled by the
admission of some of Nall’s testimony. That court
determined that although Payne did not necessarily bar
Nall’s testimony about the hostage-taking and kidnapping
incident, those parts of her testimony should not have been
admitted under state evidentiary law because of its limited
relevance and high risk of prejudice. We are additionally
concerned about the propriety of Nall’s testimony about
Darnell’s early life and developmental difficulties because
of its limited relevance to Floyd’s impact on the victims (or
on people close to and surviving them) and its potential risk
of prejudice. Eliciting extensive testimony about a horrible
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crime that had nothing to do with the defendant risks
inappropriately affecting jurors who might feel that the
victim’s family should be vindicated for all of its tragedies,
not just for the one caused by Floyd.

Nevertheless, it was not unreasonable for the Nevada
Supreme Court to conclude that the admission of Nall’s
testimony did not render Floyd’s trial fundamentally unfair.
Given the strength of the prosecution’s aggravating case
against Floyd, it seems wunlikely that the jury was
substantially swayed by the irrelevant parts of Nall’s
testimony. The same characteristics that made Nall’s
testimony so objectionable—that it had nothing to do with
Floyd’s crimes or, at times, with Floyd’s victims—could
have diminished the testimony’s effect on the jury.

The prosecutor indirectly referenced the irrelevant
portions of Nall’s testimony in closing argument when he
commented on “the tremendous tragedies . . . that Mona has
suffered and had suffered with her son over the years, so
many tragedies, so many hardships.” But this comment
lacked detail and was in the context of a long description of
the victim impact of Floyd’s crime, so the prosecution does
not appear to have relied extensively on the improper
testimony. In the face of the robust aggravating evidence
that the State presented, the Nevada Supreme Court did not
unreasonably apply clearly established Supreme Court law
by holding that Floyd was not prejudiced by Nall’s statement
or by the prosecutor’s references to it, so there was no due
process violation. See Payne, 501 U.S. at 825. For the same
reasons, any error in permitting Nall’s testimony about
Darnell’s early life was harmless as there is no evidence that
the testimony had “substantial and injurious effect or
influence in determining the jury’s verdict.” Brecht v.
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Abrahamson, 507 U.S. 619, 638 (1993) (quotation marks
omitted).

VIIL.

Floyd challenges numerous statements made by the
prosecution as misconduct amounting to constitutional
error.’ We agree that a subset of these statements was
improper, but we hold that the impropricty is not a ground
for habeas relief under the relevant standards of review.

The due process clause provides the constitutional
framework against which we evaluate Floyd’s claims of
prosecutorial misconduct. “The relevant question” under
clearly established law “is whether the prosecutors’
comments ‘so infected the trial with unfairness as to make
the resulting conviction a denial of due process.”” Darden
v. Wainwright, 477 U.S. 168, 181 (1986) (quoting Donnelly
v. DeChristoforo, 416 U.S. 637, 643 (1974)); see also Parker
v. Matthews, 567 U.S. 37, 45 (2012) (per curiam) (holding
that Darden provides relevant clearly established law on
habeas review of claims that statements by prosecutors
amounted to prosecutorial misconduct). In making that
determination, courts look to various

Darden factors—i.e., the weight of the
evidence, the prominence of the comment in
the context of the entire trial, whether the
prosecution misstated the evidence, whether
the judge instructed the jury to disregard the
comment, whether the comment was invited
by defense counsel in its summation and

0 The district court determined that Floyd had exhausted all of these
claims, and the State does not challenge that ruling.
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whether defense counsel had an adequate
opportunity to rebut the comment.

Hein v. Sullivan, 601 F.3d 897, 914 (9th Cir. 2010). As the
Supreme Court emphasized in Darden, “it is not enough that
the prosecutors’ remarks were undesirable or even
universally condemned,” 477 U.S. at 181 (citation omitted),
because the effect on the trial as a whole needs to be
evaluated in context. See United States v. Young, 470 U.S.
1, 17-20 (1985) (prosecutor’s exhortation that the jury “do
its job” and statements of personal belief were improper, but
they did not have prejudicial effect on the trial as a whole in
light of the comments’ context and overwhelming evidence
of guilt).

A.

In his direct appeal and first habeas petition, Floyd
presented several claims that the prosecutor’s statements
amounted to misconduct; we review those adjudicated
claims under AEDPA. We agree with the Nevada Supreme
Court that the prosecutor’s contention that Floyd had
committed “the worst massacre in the history of Las Vegas™
was improper. Flovd v. State, 42 P.3d 249, 260-61 (Nev.
2002) (per curiam). That court’s further determination that
the comment was harmless, id. at 261, was not unreasonable.
Although the Nevada Supreme Court cited the state’s
codified harmless error doctrine, see Nev. Rev. Stat.
§ 178.598, and not Darden, its reasoning can also be
understood as concluding that Floyd had not shown that the
misconduct “so infected the trial with unfairness” as to work
a denial of his due process rights. Darden, 477 U.S. at 181
(quotation marks omitted).

This conclusion was not objectively unreasonable under
the Darden factors. Although the “worst massacre”
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comment came late in the trial and was not invited by the
defense, the weight of the evidence against Floyd and the
fact that the comment was not egregiously inflammatory
make the Nevada Supreme Court’s determination
reasonable. In Darden, for instance, the prosecutor made a
series of comments far more inflammatory than this one.!
The Supreme Court nonetheless held that those comments
did not render the petitioner’s trial fundamentally unfair in
light of the defense’s response and the strong evidence
against the petitioner. /d. at 180-83. And although the trial
court here did not specifically direct jurors to ignore the
prosecutor’s “worst massacre” comments, it did instruct
them that “arguments and opinions of counsel are not
evidence.” The Nevada Supreme Court’s determination was
therefore neither contrary to nor an unreasonable application
of Darden.

B.

Floyd raised additional claims in his second state habeas
petition that statements by the prosecutor amounted to
misconduct. The Nevada Supreme Court held that those
claims were procedurally barred, Floyd v. State, No. 51409,
2010 WL 4675234, at *1 (Nev. Nov. 17, 2010), but because

"' Darden enumerated a few of the prosecutor’s statements: “He
shouldn’t be out of his cell unless he has a leash on him and a prison
guard at the other end of that leash.” “I wish [the victim] had had a
shotgun in his hand when he walked in the back door and blown [the
petitioner’s] face off. I wish that I could see him sitting here with no
face, blown away by a shotgun.” “I wish someone had walked in the
back door and blown his head off at that point.” “He fired in the boy’s
back, number five, saving one [round]. Didn’t get a chance to use it. T
wish he had used it on himself.” “T wish he had been killed in the
accident, but he wasn’t. Again, we are unlucky that time.” 477 U.S.
at 180 n.12.
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the State has forfeited any objection to the district court’s
decision to review them on the merits nonetheless, we
consider them de novo.

Most of these claims are meritless, but we note two
troubling arguments made by the prosecution. We find
improper one set of statements characterizing the jury’s role
in imposing the death penalty. At the penalty phase, the
prosecution told the jury that “you’re not killing him,” that
“[y]ou are part of a shared process,” and that “even after you
render your verdict, there’s a process that continues.” These
comments suggested that other decisionmakers might
ultimately decide whether Floyd received the death penalty.
They therefore present concerns under Caldwell .
Mississippi, 472 U.S. 320, 328-29 (1985), which held that
the Eighth Amendment makes it “constitutionally
impermissible to rest a death sentence on a determination
made by a sentencer who has been led to believe that the
responsibility for determining the appropriateness of the
defendant’s death rests elsewhere.”

Nevertheless, these comments did not “so affect the
fundamental fairness of the sentencing proceeding as to
violate the Eighth Amendment.” Id. at 340. The statements
did not quite as clearly suggest to the jury that Floyd would
not be exccuted as did the offending remark in Caldwell. See
id. at 325-26 (“[Y]our decision is not the final decision”;
“[T]he decision you render is automatically reviewable by
the Supreme Court.”). Defense counsel emphasized the
jury’s responsibility during his closing argument, telling the
jurors, “[w]e sit before you and we ask whether or not you’re
going to kill somebody.” Moreover, the jury instructions
clearly stated that the jurors “must assume that the sentence
will be carried out”  This sufficiently avoided any
“uncorrected suggestion that the responsibility for any
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ultimate determination of death will rest with others,” so as
to not require reversal. Id. at 333 (emphasis added).

The prosecution also argued during the penalty phase
that the death penalty “sends a message to others in our
community, not just that there is a punishment for a certain
crime, but that there is justice.” This statement
inappropriately implies that the jury could sentence Floyd to
death to send a message, rather than making “an
individualized determination.” Zant v. Stephens, 462 U.S.
862, 879 (1983). The harm of this statement was mitigated
in part by jury instructions that emphasized the jury’s
responsibility to weigh the specific aggravating and
mitigating circumstances of the case. Both the defense and
the prosecution also repeatedly emphasized and relied on the
specific details of the crime at hand, encouraging the jury to
make a determination based on the individual facts of the
casc. Finally, we agree with the district court’s holding that,
in context, these comments did not “incite the passions of the
jurors” and “did not include any overt instruction to the jury
to impose the death penalty ... to send a message to the
community.” In light of the other arguments made at trial,
and the strong evidence against Floyd, the improper
argument by the prosecution did not “so infect[] the trial with
unfairness as to make the resulting conviction a denial of due
process.” Darden, 477 U.S. at 181 (quotation marks
omitted).

VIIL

Floyd advances on appeal two claims outside the
certificate of appealability issued by the district court. These
uncertified claims challenge Nevada’s lethal injection
protocol and courtroom security measures that caused
certain jurors to see Floyd in prison garb and restraints. We
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construe this portion of his briefing as a motion to expand
the certificate of appealability. 9th Cir. R. 22-1(e).

A petitioner meets his burden for a certificate of
appealability if he can make “a ‘substantial showing of the
denial of a constitutional right,” accomplished by
‘demonstrating that jurists of reason could disagree with the
district court’s resolution of his constitutional claims or that
jurists could conclude the issues presented are adequate to
deserve encouragement to proceed further.”” Turner v.
McEwen, 819 F.3d 1171, 1178 n.2 (9th Cir. 2016) (first
quoting 28 U.S.C. § 2253(c)(2); and then quoting Miller-El
v. Cockrell, 537U.S.322, 327 (2003)). Floyd makes no such
showing here, and we therefore deny his motion to expand
the certificate of appealability.

First, Floyd’s uncertified challenge to Nevada’s lethal
injection protocol—a three-drug sequence of the anesthetic
midazolam, the opioid fentanyl, and the paralytic
cisactracurium—is not yet ripe. In 2018, the manufacturer
of Nevada’s supply of midazolam brought an action to
enjoin its product’s use in executions. The manufacturer
won, obtaining a preliminary injunction, 4/vogen v. Nevada,
No. A-18-777312-B (Nev. Dist. Ct. Sept. 28, 2018), which
is currently on appeal to the Nevada Supreme Court. See
State v. Alvogen, Inc., Nos. 77100, 77365 (Nev. 2019). Asa
result, for all practical purposes, Nevada presently has no
execution protocol that it could apply to Floyd. A method-
of-execution challenge is not ripe when the respondent state
has no protocol that can be implemented at the time of the
challenge. See Payton v. Cullen, 658 F.3d 890, 893 (9th Cir.
2011) (claim unripe because no protocol in place following
state court invalidation of existing protocol). We cannot
determine what drugs Nevada might attempt to use to
execute Floyd, and we cannot adjudicate the

APP229



Case: 14-99012, 02/03/2020, ID: 11581949, DktEntry: 122, Page 43 of 44

FLoYD v. FILSON 43

constitutionality of an unknown protocol. Floyd’s claim is
therefore unripe for federal review because “the injury is
speculative and may never occur.” Portman v. County of
Santa Clara, 995 F.2d 898, 902 (9th Cir. 1993) (citation
omitted).

Second, Floyd’s uncertified and procedurally defaulted
argument that his trial counsel was ineffective for failing to
challenge various courtroom security measures fails. In
Floyd’s second state habeas petition and instant federal
petition, he contended that his trial counsel failed to object
to the trial court’s forcing him to appear at voir dire in a
prison uniform and restraints. The Nevada Supreme Court
dismissed this claim as untimely and successive because it
was first raised in Floyd’s second state petition, Floyd v.
State, No. 51409, 2010 WL 4675234, at *1 (Nev. Nov. 17,
2010), and the district court dismissed it as procedurally
defaulted. As with Floyd’s other defaulted ineffective
assistance of counsel claims, because of the underlying
claim’s weakness, we need not resolve whether the state law
under which it was deemed defaulted is adequate or whether
Floyd may show cause and prejudice under Martinez v.
Ryan, 566 U.S. 1 (2012).

In light of the overwhelming evidence of Floyd’s guilt
and the weight of the aggravating factors against him, any
reasonable jurist would agree that the courtroom security
measures had no substantial effect on the jury’s verdicts. See
Walker v. Martel, 709 F.3d 925, 930-31 (9th Cir. 2013)
(reversing the grant of habeas relief on a shackling-related
ineffective assistance claim because the prejudicial effect of
shackles was “trivial” compared to aggravating evidence
against defendant who killed multiple victims during armed
robberies); Larson v. Palmateer, 515 F.3d 1057, 1064
(9th Cir. 2008) (holding that when evidence against the
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defendant is overwhelming, prejudice from shackling is
mitigated). Even if trial counsel should have objected to the
restraints, Floyd was not prejudiced by that failure. See
Harrington v. Richter, 562 U.S. 86, 111 (2011) (explaining
that Strickland’s prejudice prong “asks whether it is
reasonably likely the result would have been different.”
(quotation marks and citation omitted)).

We therefore deny the motion to expand the certificate
of appealability as to both uncertified claims.

IX.

For the foregoing reasons, we AFFIRM the district
court’s denial of habeas relief.
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UNITED STATES COURT OF APPEALS FILED
FOR THE NINTH CIRCUIT
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MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
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Petitioner - Appellant,
V.
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D.C. No. 2:06-cv-00471-PMP-CWH

U.S. District Court for Nevada, Las
Vegas

MANDATE

The judgment of this Court, entered October 11, 2019, and amended

February 3, 2020, takes effect this date.

This constitutes the formal mandate of this Court issued pursuant to Rule

41(a) of the Federal Rules of Appellate Procedure.

FOR THE COURT:

MOLLY C. DWYER
CLERK OF COURT

By: Rhonda Roberts
Deputy Clerk
Ninth Circuit Rule 27-7
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

ZANE FLOYD

Petitioner-Appellant, District No. 2:06-cv-00471-RFB-CWH

VS.

U.S.C.A. No. 14-99012

TIMOTHY FILSON, Warden and
ADAM PAUL LAXALT, Attorney
General,

Respondents-Appellees.

ORDER ON MANDATE
The above-entitled cause having been before the United States Court of Appeals for the Ninth Circuit,
and the Court of Appeals having on 10/11/2019 | issued its judgment AFFTIRMING the judgment of the District
Court, and the Court being fully advised in the premises, NOW, THEREFORE, IT IS ORDERED that the mandate

be spread upon the records of this Court.

Dated this__6th _day of November, 2020.

United Stat&8 District Judge
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