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OPPM 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
ALEXANDER CHEN 
Chief Deputy District Attorney 
Nevada Bar #010539  
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
THE STATE OF NEVADA, 
 
    Plaintiff, 
 
  -vs- 
 
ZANE MICHAEL FLOYD, 
#1619135  
 
              Defendant. 

 

CASE NO: 

DEPT NO: 

99C159897 

XVII 

 
STATE’S OPPOSITION TO DEFENDANT’S MOTION TO DISQUALIFY  

CLARK COUNTY DISTRICT ATTORNEY’S OFFICE 
 

DATE OF HEARING:  MAY 14, 2021 
TIME OF HEARING:  8:30 AM 

 
COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through ALEXANDER CHEN, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Opposition to Defendant’s Motion to Disqualify 

Clark County District Attorney’s Office. 

This Opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

// 

// 

// 

// 

Case Number: 99C159897

Electronically Filed
4/26/2021 4:42 PM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

 On July 19, 2000, Defendant Zane Floyd was unanimously found guilty beyond a 

reasonable doubt by a jury of his peers. The jury convicted Defendant Floyd of four counts of 

Murder with Use of a Deadly Weapon; one count of Attempt Murder with Use of a Deadly 

Weapon; one count of Burglary with Use of a Deadly Weapon; one count of First Degree 

Kidnapping with Use of a Deadly Weapon and four counts of Sexual Assault with Use of a 

Deadly Weapon. The case was prosecuted by the former Clark County District Attorney 

Stewart Bell and one of his chief deputies, William Koot.  

 On July 21, 2000, the same jury unanimously found beyond a reasonable doubt that the 

mitigating factors did not outweigh the aggravating circumstances and imposed a penalty of 

death for each of the four separate counts of Murder Use of a Deadly Weapon. Upon the jury’s 

verdict imposing a penalty of death, Defendant Floyd initiated voluminous litigation to 

overturn the jury’s verdict. Defendant Floyd’s litigation eventually went to federal court where 

the Ninth Circuit Court of Appeals denied his appeal from the denial of a petition for a writ of 

habeas corpus. On November 2, 2020, slightly over twenty years from the jury’s verdict, the 

United States Supreme Court denied certiorari which effectively ended Defendant Floyd’s 

pending litigation.  

 Upon receiving notification that Defendant Floyd had exhausted his appellate remedies, 

the State began to prepare the statutorily mandated filings in this case, which included an 

extensive review of twenty years of procedural history. Coindentally, the Nevada Legislature 

commenced their 81st session on February 1, 2021. Among the many proposed bills that 

eventually were introduced in the Legislature was A.B. 395, which calls for the outright 

abolition of the death penalty.  

On March 31, 2021, the Assembly Committee on Judiciary held a hearing where 

proponents and opponents of the bill testified.1 The make-up of representatives in favor of the 

 
1 Video of the entire hearing can be found at http://sg001-
harmony.sliq.net/00324/Harmony/en/PowerBrowser/PowerBrowserV2/20210331/-1/?fk=7836&viewmode=1 
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bill included multiple defense attorneys, including an attorney from the Federal Public 

Defender of Nevada, which is the Office that currently represents Defendant Floyd.   

 As part of the committee hearing, individuals were also called upon to voice opposition 

to the passage of A.B. 395. Included among the speakers that voiced opposition against the 

passage of A.B. 395 was the president of the Nevada District Attorney’s Association, the 

District Attorney of the Washoe County, and the Clark County District Attorney, Steven 

Wolfson.  

 District Attorney Wolfson’s testimony against the passage of A.B. 395 was consistent 

with an article published by the Las Vegas Review Journal on March 26, 2021.2  In the article, 

District Attorney Wolfson indicated that the State would be seeking a warrant of execution in 

the coming weeks. Moreover, he was specifically quoted with the following: 
 
“I think the timing is good…Our legislative leaders should recognize that 
there are some people who commit such heinous acts, whether it be the 
particular type of murder or the number of people killed, that this 
community has long felt should receive the death penalty.” 
 
 “We [the State] would be moving forward with the Zane Floyd efforts at 
obtaining the order and warrant of execution notwithstanding the 
Legislature. … I’m not purposefully moving forward with Floyd 
because of the Legislature. But because they’re occurring at the same 
time, I want our lawmakers to have their eyes wide open because this is a 
landmark case. They need to be aware that there are these kinds of people 
out there where the jury has spoken loudly and clearly.” Emphasis added. 
 

 Meanwhile in the same article, Clark County Public Defender Scott Coffee, who also 

testified at the Assembly committee in favor of A.B. 395, stated his belief that Floyd’s case in 

general would have little effect on what the Legislature decides.  

 On April 13, 2021, the full Assembly voted on the passage of A.B. 395. The bill passed 

through the Assembly with a vote of 26-16.3 Included in the 26 votes in favor of passage were 

individuals that either worked for, or currently work for the Clark County Public Defender’s 

Office.  

 
2 David Ferrara, DA to proceed with death penalty against gunman in 1999 store killings, Las Vegas Rev. J. (Mar. 26, 
2021), available at https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-
1999-store-killings-2315637/ .   
 
3 https://www.leg.state.nv.us/App/NELIS/REL/81st2021/Bill/8006/Overview 
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 On April 14, 2021, the State filed a motion seeking the court’s signature of an order 

and warrant of execution. Immediately upon the State filing its motion, Defendant Floyd filed 

the instant motion seeking to remove the Clark County District Attorney’s Office.  

I. INTRODUCTION 

Under the guise of the Nevada Constitution, Defendant Floyd seeks this Court to  

remove the Clark County District Attorney’s Office from its duty to fulfill the jury’s verdict 

of death in his case. NRS 176.505(3) states “[N]ot withstanding the entry of a stay of issuance 

of a remittitur in the appellate court of competent jurisdiction following denial of appellate 

relief in a proceeding brought pursuant to chapter 34 or 177 of NRS, the court in which the 

conviction was obtained shall, upon application of the Attorney General or the district 

attorney of the county in which the conviction was obtained, cause another warrant to 

be drawn, signed by the judge and attested by the clerk under the seal of the court, and 

delivered to the Director of the Department of Corrections.” Emphasis added. Despite this 

statutory language that requires the District Attorney’s Office to obtain a new order and 

warrant of execution, Defendant Floyd is now calling for the Clark County District Attorney’s 

Office to be removed because of a manufactured conflict.  

Noticeably, neither “Statement of the Case” filed by Defendant Floyd or by the State 

references Deputy District Attorneys Nicole Cannizaro or Melanie Scheible, who both serve 

as Senators in the citizen-based Nevada Legislature. In a desperate attempt to make the District 

Attorney’s Office look outrageous, Defendant Floyd references Article 3, Section 1 of the 

Nevada Constitution’s separation of powers clause to support his claim that the Clark County 

District Attorney’s Office should be removed from the case. Although Defendant Floyd does 

not specifically state it, his position is essentially that the entire Office of the District Attorney 

is in violation of the Nevada Constitution, thereby making every prosecution seemingly null 

and void, because two individuals that are prosecutors in the District Attorney’s Office also 

serve part-time at the Nevada Legislature.  Defendant Floyd makes his separation of powers 

argument without any consideration to the fact that neither of the individual prosecutors has 

ever worked on his case.  
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Alternatively, Defendant Floyd argues that the District Attorney’s Office should be 

removed because of a “likelihood of public suspicion and no social interest is served.” 

However, the standard for removal of an entire District Attorney’s Office from a case is a 

specific one, and the citation of mere conjecture by individuals cannot and does not meet the 

standard to remove an entire office from fulfilling its statutory obligations. 
  

II. THE CLARK COUNTY DISTRICT ATTORNEY’S OFFICE IS NOT IN 
VIOLATION OF THE NEVADA CONSTITUTION 
 

Although Deputy District Attorneys Cannizzaro and Scheible are not involved with this 

case, Defendant Floyd tries to disqualify the entire Clark County District Attorney’s Office 

based on their service in the citizen-based Legislature. Article 3, Section 1(1) of the Nevada 

Constitution provides that “[T]he powers of the Government of the State of Nevada shall be 

divided into three separate departments, - the Legislative, - the Executive and the Judicial; and 

no persons charged with the exercise of powers properly belonging to one of these departments 

shall exercise any functions, appertaining to either of the others, except in cases expressly 

directed or permitted in this constitution.”  

Through the Nevada Constitution, each branch is given a specific role; “the Legislature 

enacts laws, the executive branch is tasked with carrying out and enforcing the laws, and the 

judicial power is the authority to hear and determine justiciable controversies.” N. Lake Tahoe 

Fire v. Washoe Cnty. Commi’rs, 129 Nev. 682 (2014).  Under our system of government, it is 

fundamental that the powers vested in the executive, legislative, and judicial departments be 

exercised without intrusion. City of North Las Vegas ex. Rel. Arndt v. Daines, 92 Nev. 292 

(2000).  

The general premise behind the separation of powers doctrine is to prevent one branch 

of government from encroaching on the powers of another branch. Clinton v. Jones, 520 U.S. 

681, 699 (1976). This Court has previously considered what constitutes legislative, executive, 

and judicial powers: “Legislative power is the power of law-making representative bodies to 

frame and enact laws, and to amend and repeal them…The executive power extends to the 

carrying out and enforcing the laws enacted by the legislature… ‘Judicial Power’…is the 
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authority to hear and determine justiciable controversies. Judicial power includes the authority 

to enforce any valid judgment, decree, or order.” Galloway v. Truesdell, 83 Nev. 13, 19 (1967). 

The Nevada Constitution does not contain any broad provisions about what constitute 

incompatible public offices. See ex rel. Davenport v. Laughton, 19 Nev. 202 (1885). While 

the Nevada Constitution states that no person charged with the exercise of functions shall 

exercise the functions in a separate department, the type of person that the Constitution is 

referring to is someone that the Constitution has expressly granted powers. These are positions 

that are charged with a sovereign function of government. State ex rel. Kendall v. Cole¸38 

Nev. 215, 148 P.2 551 (1915). The Nevada Constitution is only referring to public officers, 

not all employees of those officers. For instance, in Kendall the Nevada Supreme Court listed 

numerous positions that while part of a judicial or executive office would not qualify as an 

“officer” as defined by the Constitution. Id. Similarly in Sawyer v. Dooley, the Nevada 

Supreme Court pointed out that “These departments are each charged by other parts of the 

constitution with certain duties and functions, and it is to these that the prohibition just quoted 

[Article 3 §1] refers.” Thus the type of person that is meant to be prohibited from exercising 

dual functions is limited to those exercising a sovereign function, not merely an employee.  

Under Nevada’s Constitution, the legislature is responsible for establishing certain 

county officers, including the District Attorney’s Office. Article 4 § 32. The formation of such 

offices is clearly not violative of the separation of powers because the power is specifically 

proscribed by the Constitution. NRS Chapter 252 was the legislature’s conveyance of 

policymaking authority on the principal prosecutor. NRS 252.070 is the legislative enactment 

that allows the district attorney to appoint deputy district attorneys that work under the elected 

district attorney.  Notably, NRS 252.070(1) explicitly states, “The appointment of a deputy 

district attorney must not be construed to confer upon that deputy policymaking authority for 

the office of the district attorney or the county by which the deputy district attorney is 

employed.”  NRS 252.070(1) makes it clear that a deputy district attorney only serves under 

the district attorney, and does not hold a public office by virtue of prosecuting cases.  
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Not only does NRS 252.070 indicate there is a difference between the elected district 

attorney and a mere deputy, but other cases have indicated the legal difference as well.  For 

instance in Price v. Goldman, this Court made it clear that deputy district attorneys do not have 

the authority to authorize wire intercepts. 90 Nev. 299, 301 (1974). Relying upon the specific 

enumerated reasons, the Nevada Supreme Court agreed that ‘district attorney’ is not 

synonymous with everyone that works for the district attorney. 

A Deputy District Attorney similarly is not the type of public officer that the Nevada 

Constitution contemplated because a Deputy District Attorney is merely an employee of an 

agency. See State ex rel. Mathews v. Murray, 70 Nev. 116, 120-21, 258 P.2d 982, 984 (1953). 

A Deputy District Attorney’s responsibilities are provided for by statute. However as the 

statutes above make clear, a deputy is not the same as an elected public official. A deputy 

simply does not possess the same powers or authority that was contemplated for the separation 

of powers clause. Since a Deputy District Attorney is a “public employee,” the separation of 

powers doctrine as listed in Article 3 §1 is not applicable. 

 Specifically, for district attorneys the Nevada Supreme Court has held that the 

separation of powers was not applicable to the exercise of certain powers by a county’s District 

Attorney because he was not a state constitutional officer. Lane v. Second Jud. Dist. Ct., 104 

Nev. 427, 437 (1988).  In citing NRS 252.110, which sets forth the powers inured to the district 

attorney, the Court indicated that the district attorney is not an office created via the Nevada 

State Constitution, thus the separation of powers doctrine is inapplicable.  

 Although Deputy District Attorneys Cannizzaro and Scheible are mere employees of 

an executive agency thus putting them outside of the purview of the separation of powers 

clause, it should be noted that they do not simultaneously exercise their functions. Nevada’s 

legislative bodies meet for session once every other year. During those times, neither 

individual serves any type of executive function. Instead, both serve with their fellow 

legislators, which come from all different professions and backgrounds, to collectively 

propose, debate, and pass various laws. This argument that Defendant Floyd makes simply 
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lacks merit, especially considering that neither individual has had any involvement with his 

case. 
 

A. Membership Is The Sole And Exclusive Function Of The Legislative Body 
Itself 
 

The composition and qualifications of an individual to serve in the legislature is left to 

the legislature itself. With the separate bodies of government in mind, the Nevada Constitution 

does place certain specified limitations on the eligibility for membership.  Article 4 § 4 states 

that Senators shall be chosen from the qualified electors of their respective districts and that 

no Senator shall serve more than 12 years.  Article 4 § 6 grants each House the authority to 

determine the qualifications of its own members. Article 4 § 8 specifically prohibits a member 

of the Legislature from accepting an appointment to a civil office of profit while serving. 

Article 4 § 9 makes certain federal officers ineligible for serving in the legislature. Article 6, 

§ 11 even goes so far as to specifically say that judicial officers while they are serving are 

ineligible for other offices including any legislative positions. However, no such proscription 

applies to other agency employees. Clearly, of all the restrictions and qualifications set forth 

in the Nevada Constitution, there is no limitation that constitutionally prohibits a legislator 

that works as an employee for an executive agency. The principle that the Legislature is to 

determine its members’ qualifications is also supported and recognized by the Nevada 

Supreme Court. See Heller v. Legislature of State of Nev., 120 Nev. 456, 462, 93 P.3d 746, 

750 (2004).   

The Legislature is given deference in determining who is qualified to be a member of 

the Legislature. As seen in Heller, the Supreme Court of Nevada refused to address this issue 

on the merits because to address the issue presented would in itself be a violation of the 

separation of powers. The Legislature was given the specific authority in the constitution to 

qualify their members, and the supreme court said that “by asking us to declare that dual 

service violates the separation of powers, the secretary urges our own violation of the 

separation of powers.” Heller, at 459.  
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Despite the argument that Defendant Floyd attempts to make, there is simply no basis 

to remove the Clark County District Attorney’s Office from the case on the grounds that the 

Office is in violation of Article 3 § 1 of the Constitution.  

Hypothetically if one were to believe that the entire Clark County District Attorney’s 

Office was in violation of the Nevada Constitution thereby warranting its removal in this case, 

it would correspondingly mean that the current Nevada Legislature is illegitimate because it 

has members that sometimes work in offices that perform various executive functions. 

However Defendant Floyd of course does not make this argument because to make that 

argument would hurt his self-interested claim and hopes that the Legislature does in fact 

abolish the death penalty. Despite being the individual responsible for murdering four innocent 

victims, Defendant Floyd instead tries to portray the Clark County District Attorney’s Office 

as the one that is acting unlawfully. There simply is no merit to his claim. 
  

III. THERE IS NO CONFLICT TO DISQUALIFY THE CLARK COUNTY 
DISTRICT ATTORNEY’S OFFICE 
 

While Defendant Floyd has couched this argument based on an alleged a separation of 

powers argument, what he in essenece is requesting is that this Court remove the District 

Attorney’s Office from carrying out its lawful and statutory duty. Defendant Floyd attempts 

to make this argument by explaining that the Clark County District Attorney’s involvement 

creates a “likelihood of public suspicion and no social interest is served.” Defendant motion, 

p. 9.  

“To prevail on a motion to disqualify opposing counsel, the moving party must first 

establish ‘at least a reasonable possibility that some specifically identifiable impropriety did 

in fact occur,’ and then must also establish that ‘the likelihood of public suspicion or obloquy 

outweighs the social interests which will be served by a lawyer's continued participation in a 

particular case.’” Brown v. Eighth Judicial Dist. Court, 116 Nev. 1200, 1205, 14 P.3d 1266, 

1270 (2000) (quoting Cronin v. District Court, 105 Nev. 635, 640, 781 P.2d 1150, 1153 

(1989)). 
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When a party wishes to disqualify a prosecutor, such impropriety must take the form 

of a conflict of interest.  See NRPC 1.7, 1.9, 1.11; United States v. Kahre, 737 F.3d 554, 574 

(2013) (“proof of a conflict [of interest] must be clear and convincing to justify removal of a 

prosecutor from a case.”). Defendant has failed to demonstrate, or even address, the existence 

of a conflict of interest. Black’s Law Dictionary defines “conflict of interest” as follows:  
 
1) A real or seeming incompatibility between one's private interests and 
one's public or fiduciary duties. 
2) A real or seeming incompatibility between the interests of two of a 
lawyer's clients, such that the lawyer is disqualified from representing both 
clients if the dual representation adversely affects either client or if the clients 
do not consent.  

Black’s Law Dictionary (11th ed. 2019). 
The disqualification of lawyers who work in government offices is governed by Nevada 

Rule of Professional Conduct 1.11. Rule 1.11(d) specifically states that lawyers who are in 

government offices “does not impute the conflicts of a lawyer currently serving as an officer 

or employee of the government to other associated government officers or employees.”   

Although not cited by Defendant Floyd, the general concept that Defendant Floyd is 

relying upon to disqualify the entire District Attorney’s Office was seemingly based in an 

overruled case called Collier v. Legakes, 98 Nev. 307 (1982). In Collier, the Nevada Supreme 

Court at the time implied that disqualification of a prosecutor’s office may be required “in 

extreme cases where the appearance of unfairness or impropriety is so great that the public 

trust and confidence in our criminal justice system could not be maintained without such 

action.” Id. At 310.  

The standard applied in Collier, however, was explicitly disapproved of and overruled 

by State v. Eighth Jud. Dist. Ct. (Zogheib), 130 Nev. 158 (2014). While most cases that involve 

a conflict of interest deal with the removal of private attorneys or firms, additional scrutiny 

should apply when removing an entire district attorney’s office, and courts should “not 

unnecessarily interfere with the performance of a prosecutor’s duties.” Id., at 164. Ultimately, 

the Court in Zogheib determined that the test is “the appropriate inquiry is whether the conflict 

would render it unlikely that the defendant would receive a fair trial unless the entire 

prosecutor’s office is disqualified from prosecuting the case.” Id., at 165. 
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The problem for Defendant Floyd is that he can not even meet the first factor that 

requires an actual conflict for removal. Moreover, this Court is not being asked to remove the 

District Attorney’s Office at a trial stage.  Defendant Floyd has already been convicted and 

has lost his appellate and post-conviction remedies. This situation is not like Collier or 

Zogheib, which both dealt with the issue of whether an entire district attorney’s office would 

need to be removed from a case because the office was employing an attorney who had 

previously represented the defendant. Even though the district attorney’s offices were not 

barred from prosecuting in both Collier and Zogheib, here there is not even an allegation that 

the District Attorney’s Office has any confidential or intimate knowledge about Defendant 

Floyd.  The only conflict that Defendant Floyd is trying to manufacture is that by performing 

its statutory duties, the District Attorney’s Office should be removed from proceeding on this 

case. His only support for the removal is that there is a pending bill that would abolish the 

death penalty, but he provides no legal support that prosecutors are obligated to refrain from 

prosecuting statutes that are being considered by the Legislature.   

In so much as Defendant Floyd tries to impute a conflict using the separation of powers 

argument, neither Deputy District Attorney Cannizzaro or Scheible has ever even worked on 

his case. Thus even assuming arguendo that a conflict exists with regards to those two deputies, 

which the State adamantly maintains that there is not, it would still give no basis to remove 

the entire Clark County District Attorney’s Office from fulfilling its obligations. If in Zogheib 

the District Attorney’s Office was properly able to remain on the case even though the elected 

District Attorney had previously represented the defendant, then it can hardly be the case that 

the entire District Attorney’s Office should be removed when the two deputies have never 

been involved with the case.  

Additionally, even though Defendant Floyd is using an old standard that has already 

been repudiated by the Nevada Supreme Court, even under his proposed standard he would 

still have no right to removal of the District Attorney’s Office. While Defendant Floyd wishes 

to use District Attorney Wolfson’s words in a Las Vegas Review Journal article as a basis for 

removal, he cites to no rule or authority that the District Attorney said anything incorrect or 
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impermissible, either by statute or the Nevada Rules of Professional Conduct. In fact while 

Defendant Floyd makes the argument that the State’s filing is purely political, District 

Attorney Wolfson testified at the Committee on Judiciary hearing on March 31, 2021 and 

never once even uttered Defendant Floyd’s name. Thus, despite Defendant Floyd’s attempt at 

casting scrutiny on the timing of the State’s efforts to actualize the jury’s verdict, he has no 

evidence whatsoever that the District Attorney’s Office is doing anything improperly that 

would warrant its removal from this case.  

Defendant Floyd argues for removal of the Clark County District Attorney’s Office on 

political grounds. However, his request is transparent when considering that he has no issue 

with any other individual’s political statements about the death penalty, so long as the position 

favors his own. He is represented by an office that testified in favor of A.B. 395. He is seeking 

that the Attorney General’s Office take over his case, but he has no problem with the fact that 

the Attorney General has made public concerns regarding the death penalty4. Apparently the 

only entity that is not permitted to speak of the death penalty, in his mind, is the agency that 

prosecuted him.    

He continues his argument by raising hypothetical questions of potential separation of 

powers violations such as conversations the District Attorney’s Office may have had with the 

two Senators. Although there would be nothing improper if conversations about potential 

legislation did take place, Defendant Floyd is still unable to present evidence of any such 

conversation. Moreover, even the timeline used by Defendant Floyd clearly shows that all 

actions taken by the Assembly (not even the Senate where the deputy district attorneys serve) 

were matters of public record.  

Not only is Defendant Floyd’s hypothetical not true, but another member of the 

Assembly, Clara Thomas, also works as an employee for the District Attorney’s Office5. 

Assemblywoman Thomas voted in favor of A.B. 395, which would abolish the death penalty. 

There simply is no merit to the image that Defendant Floyd wants to portray that District 
 

4 David Ferrara, Nevada’s top officials disagree on capital punishment, Las Vegas. Rev. J. (Apr. 11, 2021), availab  
https://www.reviewjournal.com/local/local-nevada/nevadas-top-officials-disagree-on-capital-punishment-2325897/ 
 
5 https://www.leg.state.nv.us/App/Legislator/A/Assembly/81st2021/17 

https://www.reviewjournal.com/local/local-nevada/nevadas-top-officials-disagree-on-capital-punishment-2325897/
https://www.reviewjournal.com/local/local-nevada/nevadas-top-officials-disagree-on-capital-punishment-2325897/
https://www.reviewjournal.com/local/local-nevada/nevadas-top-officials-disagree-on-capital-punishment-2325897/
https://www.reviewjournal.com/local/local-nevada/nevadas-top-officials-disagree-on-capital-punishment-2325897/
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Attorney Wolfson pressured any of the citizen legislators from voting in a way that deviates 

from their own personal conscience.     

Furthermore, Defendant Floyd makes no mention of the members of the Legislature 

that also serve in the Public Defender’s Office, including Assemblyman Jason Frierson who 

already has voted in favor of the passage of A.B. 3956. NRS 260.010 legislatively mandates 

that the boards of county commissioners provide for an office of public defender. Thus, similar 

to the District Attorney’s Office which is legislatively created, public defenders also carry out 

an executive function to ensure that the laws are properly being applied within the courts. To 

be clear, Assemblyman Frierson absolutely should be able to serve in his legislative and 

executive capacities. However, the State finds it curious that Defendant Floyd would lobby to 

remove the District Attorney’s Office under the guise of a separation of powers argument 

while never mentioning members that support A.B. 395 that are part of a non-legislative entity.  

Defendant Floyd concludes his argument by explaining that the “citizens of the State 

of Nevada deserve the assurance that the lawyers representing the State and seeking Mr. 

Floyd’s execution are doing so to ‘see that the laws are faithfully executed.’” Motion, p. 13. 

As to this statement the State absolutely agrees. The District Attorney’s Office is tasked by 

law with the responsibility of seeking an order and warrant of execution that satisfies the jury’s 

judgment of death against Defendant Floyd. To ignore the jury’s verdict by not seeking an 

order and warrant of execution would be the ultimate failure to faithfully execute the laws of 

this State. 

CONCLUSION 

 Based upon the lack of legal arguments, and the lack of a defined conflict of interest, 

the State respectfully requests that Defendant Floyd’s motion be denied.  

/ / / 

/ / / 

/ / / 

/ / / 

 
6 https://www.leg.state.nv.us/App/Legislator/A/Assembly/Current/8 
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DATED this 26th day of April, 2021. 
 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
 

 
 BY /s/ Alexander Chen 
  ALEXANDER CHEN 

Chief Deputy District Attorney 
Nevada Bar #010539 
Office of the Clark County District Attorney 
Regional Justice Center 
200 Lewis Avenue 
Post Office Box 552212 
Las Vegas, Nevada  89155 
(702) 671-2750  
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CERTIFICATE OF FACSIMILE TRANSMISSION 

 I hereby certify that service of the above and foregoing State’s Opposition to 

Defendant’s Motion to Disqualify Clark County District Attorney’s Office, was made this 26th 

day of April, 2021, by facsimile transmission to: 
   
 

 
BRAD LEVENSON 
Email: brad_levenson@fd.org 
DAVID ANTHONY 
Email: david_anthony@fd.org 
            Ecf_nvchu@fd.org  
            

        
 

 

BY /s/ E. Davis 

 
Employee for the District Attorney's Office 
 

 
 
 
 
 
 
 
 
 
AC//ed 

mailto:brad_levenson@fd.org
mailto:brad_levenson@fd.org
mailto:brad_levenson@fd.org
mailto:brad_levenson@fd.org
mailto:david_anthony@fd.org
mailto:david_anthony@fd.org
mailto:david_anthony@fd.org
mailto:david_anthony@fd.org
mailto:Ecf_nvchu@fd.org
mailto:Ecf_nvchu@fd.org
mailto:Ecf_nvchu@fd.org
mailto:Ecf_nvchu@fd.org


Case Number: 99C159897

Electronically Filed
5/5/2021 3:08 PM
Steven D. Grierson
CLERK OF THE COURT



























���

������	
��
������
	���	
�������	��	���	���	�������
����	���	�����	
������



���



���
� �

����	
��
��������������
��
����������������������	�����
���������
��������������	�����
��������
����	�������
��
���������	����������������
���
�
�



�������� ��	
��
��

��	�
�����
�����
�������	����
�����	
�����	����
�


������������
����� ����
��	�������������������!������	
��
�"	�
����"
�������	�"��
��"��	
���"	��
�
�!�##$�%���� ���

&'()*)+,-./0123451�6.37.28�/9/�0:�;566�40�;3:�7.34<=.:364>�38�7.3765:.�600/8�34�4<.�(.?5863492.@ABAC�DCEBAFGD�HBIC�AHGCC�JBKD�AF�BLA�FE�AHC�MCBDNGC�BHCBJ�FO�PGQJBK�LNAFOO�OFG�DCEJQER�SQTTD�AF�AHC�OTFFGU3/.8�-.V3W.:XYZ[�\]̂Y__Y�̀[abZ]cd���������e��$��� ��df�g
����h�����ij_Yb�kYYlm�[j�nYc]om�]Zn�jpZqYbrs[pZ_pZqt�sb[s[ZYZ_m�]bY�m_]b_pZq�_[�qY_�uYbo�ZYbu[am�]v[a_�c[Zqr]k]p_Yn�cYqpmc]_p[Z_[�]v[cpmw�_wY�nY]_w�sYZ]c_o�pZ�xYu]n]yz]{lYbm�[j�immY|vco�zpcc�}~�t�kwp{w�k[acn�{[ZuYb_�]cc�Y�pm_pZq�nY]_w�mYZ_YZ{Ym�pZ_[�cpjY�mYZ_YZ{Ym�kp_w[a_�s]b[cYtc]m_�|[Z_w�{YcYvb]_Yn�]�b]bY�cYqpmc]_puY�up{_[bo�_w]_�sa_�_wY|�{c[mYb�_w]Z�_wYo�uY�YuYb�vYYZ�_[�bYsY]cpZq�_wY��pcuYb�_]_Y�m�{]sp_]c�saZpmw|YZ_�c]ky�za_�iz�}~��pm�oY_�_[�vY�{[ZmpnYbYn�pZ�_wY��YZ]_Yt�kwYbY�p_m�j]_Y�kpcc�nYsYZn�[Z�]�s]pb�[j�cYqpmc]_[bm�Y|sc[oYn�vo�[ZY[j�_wY�m_]_Y�m�|[m_�sb[|pZYZ_�nY]_w�sYZ]c_o�sb[s[ZYZ_my�������xYu]n]�immY|vco�]nu]Z{Ym�nY]_w�sYZ]c_o�v]Z�pZ�wpm_[bp{�u[_Y�j[b�cY_w]c�pZ�Y{_p[Z�[ss[ZYZ_m��������xYu]n]�immY|vco�msY]lYb�k]m�maYn�[uYb�nY]_w�sYZ]c_o�v]Z�m�nY|pmY���wY�m�Z[_�k[bbpYn�_]_Y��YZmy�xp{[cY��]ZZp̂̂]b[�]Zn��Yc]ZpY��{wYpvcYt�v[_w��Y|[{b]_m�jb[|��]m��Yq]mt�k[bl�]m�{bp|pZ]c�sb[mY{a_[bmaZnYb��c]bl��[aZ_o��pm_bp{_�i__[bZYo��_YuY��[cjm[Z���kw[�Z[_�[Zco�mass[b_m�{]sp_]c�saZpmw|YZ_t�va_�pm�]{_puYcomYYlpZq�]Z�Y�Y{a_p[Z�n]_Y�j[b�]�|]Z�{[Zup{_Yn�[j�k]clpZq�pZ_[�]��]m��Yq]m�masYb|]blY_�]Zn�lpccpZq�j[ab�sY[scY�pZ�~~~yxYp_wYb��]ZZp̂̂]b[t�_wY�m_]_Y��YZ]_Y��]�[bp_o��Y]nYbt�Z[b��{wYpvcYt�kw[�{w]pbm�_wY�{w]|vYb�m�̀anp{p]bo��[||p__YYtw]uY�{[||p__Yn�_[�qpupZq�_wY�vpcc�]�wY]bpZqy�z[_w�w]uY�wpZ_Yn�_wY�|Y]mabY�k[acn�w]uY�]�vY__Yb�{w]Z{Y�[j�|YY_pZq��bpn]o�m�{ba{p]c�vpcc�s]mm]qY�nY]ncpZY�pj�p_�kYbY]|YZnYn�_[�]nnbYmm�{[Z{YbZm�b]pmYn�vo�\[uy��_YuY��pm[c]ly��pm[c]lt�]�sb]{_p{pZq��]_w[cp{t�w]m�Y�sbYmmYn�bYmYbu]_p[Zm�]v[a_�n[pZq�]k]o�kp_w�_wY�nY]_w�sYZ]c_ot�]Zn��Y|[{b]_p{]ccpYm�pZ�_wY�m_]_Yw[amY�n[Z�_�]ssY]b�pZ�]Zo�wabbo�_[�|]lY�wp|�sa_�wpm�mpqZ]_abY�kwYbY�wpm�|[a_w�pmy�wY�jpbm_r_Yb|�q[uYbZ[b�m]pn�]_�]Z�isbpc�sbYmm�{[ZjYbYZ{Y�_w]_�wY�[ss[mYm�_wY�nY]_w�sYZ]c_o�pZ�|[m_�{pb{a|m_]Z{Ymtva_�]nnYn�_w]_�m[|Y��pZ{bYnpvco�mYuYbY��mp_a]_p[Zm�|]o�k]bb]Z_�{]sp_]c�saZpmw|YZ_y�XYjYbYZ{pZq�_wY��{_[vYb��t������|]mm�mw[[_pZq�]_�_wY�X[a_Y�~���]buYm_��amp{�jYm_pu]c�pZ��]m��Yq]mt��pm[c]l�m]pn�wY�w]m�]�w]bn�_p|Y�kp_w�_wY�pnY]�[j�]�{[|scY_Y�]v[cpmw|YZ_�[j�_wY�nY]_w�sYZ]c_oy��{wYpvcYt�]�[Z{Y�[a_ms[lYZ�[ss[ZYZ_�[j�_wY�nY]_w�sYZ]c_ot�nY{cpZYn�_[�qpuY�msY{pjp{m�[Z�[Zq[pZq�_]clm�_[�]|YZn�_wY|Y]mabYy� �Y�bY�m_pcc�k[blpZq�[Z�p_t¡�mwY�]nnYn�pZ�]�vbpYj��aYmn]o�pZ_YbupYk�kp_w�_wY�XYZ[�\]̂Y__Y�̀[abZ]cy� �Y�bY�bYupYkpZq_wY�vpcct�_]clpZq�kp_w�_wY�ms[Zm[by�¢��Y�]bY�_bopZq�_[�jpZn�]�s]_w�j[bk]bny¡



�������� ��	
��
��

��	�
�����
�����
�������	����
�����	
�����	����
�


������������
����� ����
��	�������������������!������	
��
�"	�
����"
�������	�"��
��"��	
���"	��
�
�!�##$�%���� ���

&'(()**'+,�-'.�/)0)1'+12�1)3314�3,�/'2�,(�3-4�/5674839�:;4<+4�-'=)(>�,(>,)(>�8,(=4+/'3),(/?@�/-4�3,1.�'�+4A,+34+9�:;4<11�/44�B-4+4�3-42�>,9@&'(()**'+,�'(.�-4+�8,114'>54/�-'=4�3-+44�.'2/�3,�0'C4�5A�3-4)+�0)(.�'6,53�3-4�.4'3-�A4('132�'-4'.�,D�'�E+).'2.4'.1)(4�3,�0,=4�6)11/�,53�,D�6,3-�8-'064+/�,D�3-4�F4>)/1'35+49�G40,8+'3/�85++4(312�4(7,2�'�3-+44H/4'3�0'7,+)32�)(3-4�/3'34�I4('349JK�LMN�A'//4.�3-4�J//40612�1'/3�0,(3-�,(�'�/3+)83�A'+32H1)(4�=,34?�B)3-�'11�OP�Q4A561)8'(/�,AA,/4.9J.=,8'34/�-'=4�0'.4�'3�14'/3�D,5+�D')14.�'3340A3/�3,�+4A4'1�8'A)3'1�A5()/-04(39�R-4�0,/3�+484(3�4DD,+3?�8'++)4.�624SHJ//406120'(�T**)4�E50,�)(�UVOM?�.)4.�B)3-,53�+484)=)(>�'�-4'+)(>9�W4='.'�-'/�)0A,/4.�OXM�.4'3-�/4(34(84/�/)(84�3-4�A4('132�B'/�+4)(/3'34.�)(�OMYP9�Z,+4�3-'(�-'1D�,D�3-,/4�B4+4+4=4+/4.�,(�'AA4'19�T(12�OU�4S4853),(/�B4+4�'835'112�8'++)4.�,539�F4>)/1'3,+/�'+4�/8-4.514.�3,�B+'A�5A�3-4�/3'34</�-483)8?�OUVH.'2�1'B0'C)(>�/4//),(�,(�Z'2�LO9[\] _̂�̀ â\b̂c�d_�ef̂�ghidedj_�k̂ghkêk�lhk�ef̂�m̂ch�n\ôeê�[hpkc\iq�â �jhb̂k_�j\]g\drc_s�ef̂�t̂b\u\v̂rd_i\epk̂�\cu�̂b̂kwefdcr�dc�x̂eŷ ĉq�zpgghke�fd_�yhk{�xw�_px_jkdxdcr�eh�mn[qjh]�kdrfe�f̂k̂q�
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Las Vegas, Nevada, Friday, May 14, 2021 

 

[Case called at 8:28 a.m.] 

  THE COURT:  The Zane Floyd matter.  Appearances for the 

record please. 

  MR. CHEN:  Alex Chen and Brianna Stutz on behalf of the 

State.  

  MR. LEVENSON:  Good morning, Your Honor,  Brad 

Levenson and David Anthony from the Federal Public Defender’s Office 

on behalf of Zane Floyd.  Mr. Floyd has waived his appearance today.  

And we do not believe he’s appearing by video either.  

  THE COURT:  All right.  Thank you.   

  All right.  We have some matters in court on calendar today.  

The first one we should deal with is the motion to transfer the case 

because that’s -- we can’t go any further depending on how that turns 

out.  So go ahead counsel.  

  MR. ANTHONY: Thank you, Your Honor.  So after reviewing 

our pleading and the pleading of the State, it appears that there are 

certain issues that are really not in dispute today.  And to start out with, I 

think that we can all agree that what is most controlling here are the 

statutes passed by the legislature.  The statutes passed by the 

legislature control over any inconsistent court rules.  And so what I’d like 

to do is I’d like to start by talking about the applicable statutes that we’ve 

cited in our motion that we believe dictate the outcome of the transfer 

motion.  And that is the NRS 176.495 and 176.505.   
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  Both of those statutes refer to quote: the court in which the 

conviction was had.  And 505 refers to the court in which the death 

sentence was obtained.  And those are the courts that are referenced in 

those statutory provisions.  We believe that applying those statutes has 

to result in the conclusion that this case has to be heard in Department 

V.  Department V was the department that heard the trial.  It was the one 

that imposed the sentence of death.  All of the prior post-conviction 

proceedings also occurred in Department V.   

  Which also raises another statutory provision that is relevant 

here and that is NRS 34.730.  When the habeas rules or the statute talks 

about the assignment of post-conviction matters, it states under section  

(3)(b) that the case needs to be assigned to the initial judge or court.  

We believe that interpreting that language has to result in the conclusion 

that we’re talking about the particular department that heard the case.   

  And so as far as the statutory scheme itself, we believe it’s 

very clear on this issue and that it makes sense the reason that the 

legislature would have the statute worded that way.  Because they want 

to make sure that the court that initially heard the case and that has the 

case file is the same court that is seeing the case throughout.   

  And in my own experience litigating capital habeas matters, 

that is the way that it seems to work, which is that if a new capital 

habeas petition is filed I haven’t had any case that’s been randomly 

assigned to a murder court judge.  Instead it’s in the department that it 

was in for the prior proceedings, for the trial, for the sentence, for the 

prior post-conviction matter.   
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  And so I think just right off to start with, what we would say is 

that the statutes controlled here.  The State doesn’t have a contrary 

position to argue on this point.  And if we can resolve it on the statutory 

grounds, I don’t think we even need to get to the next level which is to 

talk about the relevant court rules and the issue about -- you know, the 

fact that -- you know, as we sit here right now we don’t have any 

information as to why the case migrated to Department XVII.  Usually 

there is a clerk’s order, like there is in the state habeas case, that notes 

when a case is being transferred from one place to another.  And that’s 

not something that we have here either.   

  So to the extent that the Court doesn’t believe that this issue 

can be resolved based on the statute, what we would ask for as an 

alternative is we would ask for a hearing to determine the whats and the 

whys about why the case was transferred to Department XVII and 

whether that was an appropriate transfer.  And we believe based on the 

statutory scheme primarily, but also based on the statewide rules of 

criminal procedure first of all, and secondly the Chief Judge’s order last 

December assigning criminal cases from Department V to Department I 

that we believe for that reason that if the Court isn’t inclined to accept 

the argument about Department V, then it appears that Department I 

would be the alternative place if we’re going based on the Court rules as 

opposed to what we believe is clearly required by the statute.  

  THE COURT:  Is your argument that this matter should just 

stay with the department. It’s not so much to stay with the judge.  

Because we know that the judge who handled this matter back in the 
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day is no longer on the bench so that Judge can’t hear the case.  And if 

the department now is 100% civil, do you want a civil judge hearing this 

case?  And as you know we have some judges in history of our court 

system that handle construction defect.  Would you want a construction 

defect judge handling this matter? 

  MR. ANTHONY: Well to answer the Court’s question I think 

that the statutory scheme is pretty clear on this point.  And it -- if you 

look -- again we’re talking about 34.730, it says to the original judge or 

court.   

  And the other thing that was interesting, Your Honor, when I 

was researching the legislative history on this, is that I looked back in 

time when we had a three judge panel statute.  And the time we had a 

three judge panel statute under NRS 176.505, they had a provision that 

said that if the execution warrant was going to be signed, it had to be 

signed by the judge who took the plea or his successor.  And so when 

we have a three judge panel statute, it was even more clear that what 

we were talking about is the judge or his successor.   

  So in answer to the Court’s question, absolutely, it’s our 

contention that this is talking about the department that heard the case.  

And we believe that is required and it’s elucidated by NRS 34.730.  And 

also I believe it’s elucidated by the legislative history.  Because when we 

have a three judge panel system that’s exactly the way the statute was 

worded.  It said the judge who took the plea or his successor, and that to 

me, that means that we’re talking about the department.  

  THE COURT:  The -- neither party cited this.  We did our 
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research and I’m not sure what -- one moment please.   

[Colloquy between the Court and staff] 

  THE COURT:  There’s a -- we were able to pull up and I don’t 

know the official name for it, but it appears to be history sheet through 

Odyssey.  And this case all of Department V’s cases were transferred to 

this department December 28th, 2008.  And if this is accurate, am I not 

the successor Judge for this particular matter? 

  MR. ANTHONY:  Well, first of all, Your Honor, what I would 

say is that I’m at a little bit of a loss.  When I looked at Odyssey I didn’t 

see any notation of any transfer motion.  So I haven’t seen what the 

Court’s looking at --  

  THE COURT:  We’re going run two -- we’re going two run 

copies for both sides. 

  MR. ANTHONY:  Okay, yeah, I would appreciate taking a look 

at that.  But I guess what I would say, again coming back, Your Honor, 

to the more fundamental point.  If the statutory scheme controls, then the 

statutory scheme controls over any court rules that are inconsistent with 

the statutory scheme. And that’s our position.   

  Normally, Your Honor, this isn’t an issue that arises.  Because 

as we know most cases are processed, they might have a post-

conviction action and then, you know, the case is concluded.  Capital 

cases are unique, because we find ourselves at the end of the line.  And 

as the Court said, and again I’m going to assume that, you know, the 

notation that the Court mentioned was accurate in every way, that there 

may be things that happen subsequently by court rule that might move a 
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case around.  But it’s our contention that it’s the statutory scheme that 

controls here.   

  And the case that we cited is very clear on that proposition.  

And I don’t think that the State really has even a contrary position about 

what controls.  And we all know that that statutes control to the extent 

there’s any inconsistency.   

  THE COURT:  All right.  Thank you, counsel.   

[Noise coming from Bluejeans videoconference] 

  THE COURT:  If anyone is on Bluejeans please mute your 

phone or computer.  We have another hearing going on. Thank you.   

  State.  

  MR. CHEN:  Thank you, Judge.  So the statute does control, 

but our position is essentially that the statute -- that defense is making 

an argument that almost defies logic by going so strict about the words 

in the statute that this case could never receive an order or warrant of 

execution.   

  And what I mean by that is this case is 20 years in the making.  

How many, as you mentioned, Your Honor, earlier, how many judges 

are on the bench for that long or even longer based upon that length of 

what the post-conviction proceeding.  Here what we have is that all the 

cases that were death penalty were randomly assigned to one of these 

four homicide tracks.   

  And what I can say about the statutory construction that Mr. 

Anthony’s referencing is that he even said that when the three judge 

panel was in place the statute said his successor.  So are we to assume 
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that now that for history we’ve had female judges, we have a majority of 

female judges here in the Eighth Judicial District Court, that no female 

judge could potentially ever hear this case simply because the statute at 

one point said his.  I think the spirit of that statute is that the case is 

supposed to go strictly to the department to which it’s assigned.  If 

Department V cases in fact were transferred here, then we believe that 

this is the appropriate department.  That’s all I have.  

  THE COURT:  All right.  I’ll give counsel each an opportunity 

to review the document and see if you just want to add anything.  I know 

I’m just handing it to you right now.   

[Pause] 

  THE COURT:  Anything to add? 

  MR. ANTHONY:  Your Honor, I would just say obviously from 

what the Court notice shows, it shows that the case was transferred from 

Judge Glass.  That was Department V.  So that is consistent with our 

position.  Of course, I haven’t actually seen this page before, but I have 

no reason to doubt that it’s authentic and I don’t have any dispute about 

whatever this is what in fact it purports to be.  So I don’t have any debate 

about that.   

  The only thing I would say, Your Honor, just very briefly.  In 

response to the State’s argument, statutes in the olden days used to use 

the word he.  And even though they use the word he they also apply to 

female judges, you know.  So I don’t think that the argument about his 

successor necessarily meant that in 2001, a woman couldn’t sit on a 

three judge panel.  
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  THE COURT:  I’m not buying that argument so -- 

  MR. ANTHONY: Oh, okay.  

  THE COURT:  That’s fine.  

  MR. ANTHONY:  All right.  

  THE COURT:  I didn’t really mean to cut you off, but you didn’t 

need to go any further because I’m not buying the argument that it’s he 

so we can’t have a female judge hear this case.  So --  

  MR. ANTHONY:  Understood, Your Honor. 

  THE COURT:  -- anything else regarding this sheet or 

anything else regarding your argument?  

  MR. ANTHONY:  Nothing else on the sheet, Your Honor, 

relevant to our argument.  

  THE COURT:  And how about from the State? 

  MR. CHEN:   No, Your Honor. 

  THE COURT:  All right.  Under the statute it says successor 

judge by court.  By 2008, I was, since all the cases were transferred out 

of that department, I am the successor judge on this particular case.  

Also I find that the creation of the homicide team allows me to hear this 

matter.  And so I am going to deny the motion.   

  The next motion is to disqualify the DA’s Office.  And I just 

want to make sure, counsel, I don’t know Mr. Anthony, Mr. Levenson, 

who is going to handle this.  I do have a question for each side.  Defense 

is not arguing a conflict of interest or arguing to separation of powers.  

Because I think the State, in their opposition, addressed the separation 

of powers, but then the also talked about a conflict of interest.  So I just 
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want to make sure we’re strictly separation of powers argument.  Is that 

correct? 

  MR. LEVENSON:  That’s correct, separation of powers.  

  THE COURT:  Okay.   

  MR. LEVENSON:  And, Your Honor, may I approach the 

lectern? 

  THE COURT:  Sure.  

  MR. LEVENSON:  Thank you, Your Honor.  So we’re asking 

the Court this morning to disqualify the Clark County District Attorney’s 

Office from continuing to represent the State in prosecuting Mr. Floyd’s 

case.  And we’re asking this Court, pursuant to NRS 252.100, to appoint 

another person to perform the duties of the District Attorney.   

  This Court has broad discretion in determining who appears 

before it.  And this Court has an affirmative responsibility for controlling 

the conduct of the attorneys practicing before the Court.  So we think 

this Court should disqualify the District Attorney, because there is and 

this is the standard and I believe we agree with the State on this.  There 

is at least reasonable possibility that some specifically identifiable 

impropriety did occur and the likelihood of public suspicion outweighs 

keeping the District Attorney on this case.   

  So with respect to the first part, the identifiable impropriety, DA 

Wolfson expressed opposition to A.B. 395 and the two Senate 

Prosecutors Cannizzaro and Scheible ensured the bill did not get out of 

the judiciary committee or even heard for a vote, and that of course 

happened yesterday.  With respect to the second part of the test, which 
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is a likelihood of public suspicion, the media has highlighted the 

impropriety of the senate prosecutors and the public suspicion about this 

can only grow from there.   

  So I’d like to just briefly go over the fact, which I think are 

important for this Court to look at.  Mr. Floyd was -- his sur petition to the 

US Supreme Court was denied on November 2nd, 2020.  At that point he 

was out of legal options and a District Attorney at any point could have 

issued a warrant, an execution warrant.   

  Five months later, almost five months later on March 24th, 

Assembly Bill 395 which is the bill proposing to abolish the death penalty 

was read for the first time in the judiciary committee.  Two days later, the 

Review Journal issued an article stating that the DA’s Office would seek 

a warrant against Mr. Floyd.   

  And this is what DA Wolfson said to the newspaper:  I think 

the timing is good.  Our legislative leaders should recognize that there 

are some people who commit such heinous acts, whether it be the 

particular type of murder or the number of people killed, that this 

community has long felt should receive the death penalty.  I’m not 

purposefully moving forward with Floyd’s case because of the 

legislature, but because they’re occurring at the same time, I want our 

law makers to have their eye wide open because this is a landmark 

case.   

  About a month later on April 13th, A.B. 395 was approved on 

the assembly floor.  And the very next day, April 14th, the DA’s Office 

sought a warrant for Mr. Floyd’s execution.  DA Wolfson has a 
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supervisory role over the two senate prosecutors.  He made his 

preference known to the media regarding the abolition bill.  And he 

appears to abuse his power in his office to highlight a case and tell the 

legislative leaders how they should vote on the pending legislation.   

  The political implications of the DA’s statements have been 

picked up by the press.  And I believe that I gave to the Court a list of 

seven articles which we intend to file electronically later today.   

  On March 30th, 2021, the Review Journal printed an article 

that said the DA to Proceed with Death Penalty Against Gunman in 1999 

Store Killings.  That article pointed out that DA Wolfson supported the 

death penalty and that two prosecutors serving the Nevada Legislature, 

including senate majority leader Cannizzaro were going to decide the 

fate of the bill.   

  April 18th, 2021, the Nevada Independent issued an article 

called Criminal Justice Reform Shouldn’t Depend on a Deputy District 

Attorney.  And that article pointed out that Cannizzaro’s day job as a 

Deputy DA and that her boss DA Wolfson had recently testified in 

support of a -- against A.B. 395.   

  On April 19th, 2021, the Review Journal issue -- published an 

upend entitled Trending Death, which pointed out the barrier to the 

passes of the abolition bill was through the senate judiciary committee 

that had two senate prosecutors on the panel.   

  May 7th, 2021, the Nevada Appeal published an article called 

Nevada Prosecutors Are Standing in the Way of Abolishing the Death 

Penalty.  Again it pointed out that a pair of senators who are also 
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prosecutors could derail the abolition effort.   

  May 12th, 2021 Nevada Appeal published another article 

Prosecutor Senators Pressed to Quit Dragging on Death Penalty 

Abolition Bill.  And again this article pointed out that key senators are 

also Clark County Prosecutors.   

  So yesterday, the abolition bill died without a hearing, without 

Cannizzaro or Schieble even bringing it to the floor.  And in article 

published by the Review Journal yesterday called Death Penalty Ban 

Fails in the Legislature, it talks about after the bill cleared the Assembly 

by a wide margin the legislation stalled in a Senate Judiciary Committee.  

The committee included, and this is a quote:  Two democrats, majority 

leader Nichole Cannizzaro and fellow Las Vegas Senator Melanie 

Schieble, both of whom are prosecutors in a Clark County DA’s Office 

where DA Steve Wolfson has been outspoken in his support for keeping 

the death penalty.   

  Also yesterday the Huffington Post issued an article called 

Nevada Democrats Squander Opportunity to End the Death Penalty.  

And this article points out again you have the Senate Judiciary Chair 

Melanie Schieble and the Senate Majority Leader Nichole Cannizzaro 

both work as prosecutors for the Clark County DA’s Office when the -- is 

out of session.  And their boss DA Wolfson has testified against A.B. 

395.  So Schieble who had -- also the article talks about how Schieble 

had previously stated her support for ending the death penalty, did not 

hold a hearing. And Cannizzaro never committed to holding a floor vote.   

  It is clear from what happened yesterday that the senate 
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prosecutors were involved in derailing the bill.  Cannizzaro’s statement 

makes clear that with weeks left in the session she decided there was no 

path forward.  She as a senate majority leader had the ability to get rid of 

all deadlines on bills.  And this bill could have circulated for another two 

and a half weeks.  But she decided at that point there was no consensus 

on the bill.  Questionable who she was discussing this with, but it was 

her decision and her decision alone that killed the bill.  It’s important to 

note why the Assembly passed this with a clear majority this bill 

languished for exactly one month without a vote.  And again that was 

because of the two senate prosecutors.   

  And while the DA’s statements and Cannizzaro’s statements 

yesterday certainly raise questions about how closely they were working 

together, the answers actually matter less than what members of the 

public might ask.  Disqualification standards does not ask whether public 

suspicion is confirmed but whether there is a reasonable likelihood of 

suspicion.   

  And there is no overwhelming interest in keeping the District 

Attorney on this case.  This case has not been in state court in over 10 

years.  None of the prosecutors are left on this case.  And whoever has 

this case would have to get up to speed with a lengthy record.   

  On the other hand, Your Honor, there is a strong interest in 

disqualifying the DA’s Office from this case.  The citizens of this state, as 

well as Mr. Floyd, deserve the assurance that this lawyers representing 

the state who are seeking Mr. Floyd’s execution, the harshest penalty 

that there is in law, are doing so fairly and not to further an agenda to 
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manipulate the other branches of government.   

  Does this Court have any questions?   

  THE COURT:  I do.  I didn’t see in either briefing the specific 

status of the two senators.  Are they on leave of absence right now?  Are 

-- do they resign and then come back to the office at the end of the 

legislative session?  Are they getting a pay check from the DA’s Office or 

a paycheck from the Legislative Bureau?  I don’t have that information.  

Do you have that information, counsel? 

  MR. LEVENSON:  So this is the answer I have for you.  It 

doesn’t matter because AG Opinion 357, which is a December 22nd, 

1954 opinion, the AG stated that a leave of absence of state employees 

for purposes of serving as elected members of the legislature is not 

sanctioned by section 1, article 3.  So they can’t be on leave.  If they’re 

not on leave, then they’re getting paid by both.  And if they are on leave, 

it’s not permitted by the Attorney General’s Opinion.  So we’d say the 

answer doesn’t matter whether they’re on leave or not.  They would not 

be permitted to be on leave and then be rehired.  

  THE COURT:  So any actions they’ve taken since they’ve 

become state senators are a nullity? 

  MR. LEVENSON:   No, absolutely not.  And we’re not asking 

this Court at all to get into the process of what composes the legislature.  

This is a very finite and simple issue, whether the DA’s Office should still 

be prosecuting this case.  Whatever happens in the legislature, we’re not 

asking you to get involved in.  We’re asking you to control the people 

that are in front of you practicing.  And in this case the DA’s Office 
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should not be prosecuting Mr. Floyd’s case.   

  It’s a very simple question, unlike the other cases, the other 

separation of powers case.  I know there was one before you before that 

asked for the striking of the death penalty.  Other ones asked for a 

reversing of the conviction.  This is a very finite point we’re asking, which 

is who is prosecuting this case.   

  THE COURT:  So by having these two state senators, they’ve 

disqualified the entire office, is -- the DA’s Office?  

  MR. LEVENSON:  They have.  Because of the -- again we 

don’t need to know what was in their head.  We just need to know what 

the public suspicion would bear out.  And based on the seven articles, 

and there are more, but just based on the seven articles, people have 

picked up -- and social media as well, and I believe we have a footnote 

in our brief about the social media.  It is clear that people have realized 

that the two people that stood in the way of the abolition bill are deputy 

district attorneys and their boss has publicly come out against A.B. 395.  

And yesterday it bore out.   

  THE COURT:  Is it the Court’s position to get into the 

legislative thought process of the two senators? 

  MR. LEVENSON:  Absolutely not, Your Honor.  Again we 

don’t need to do that. 

  THE COURT:  Okay.  

  MR. LEVENSON:   We don’t need to know what’s in the brain 

of the legislatures -- legislators.  We just need to know what the public 

suspicion is.  And again we point to the press as bearing that out.   
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  THE COURT:  All right.  Thank you.  

  State.  

  MR. CHEN:   Thank you, Your Honor.  This Court’s ruling 

shouldn’t be based on media articles.  It shouldn’t be based on Twitter 

feeds.  It shouldn’t be based on that type of public perception.   

  What we have here is they’re essentially just trying to say that 

the DA’s Office is cloaked in this impropriety simply because two of the 

deputies happen to also serve in our office.  And as the Court’s question 

earlier, I know for a fact that they are not compensated by the office 

while they’re serving their duties.  It changes a lot of things for them by 

taking time off and serving in the legislature instead of working in the 

Clark County District Attorney’s Office.  So our position is those are two 

separate entities.  However, there’s just nothing that Mr. Levenson has 

pointed out that puts this DA’s Office in a light that is either contrary to 

law or contrary to what the office is trying to do right now in Mr. Floyd’s 

execution.   

  There is a statute that calls for the order and the warrant of 

execution.  And by statute we are fulfilling that statute.  DA Wolfson has 

made opinions regarding the death penalty as well as A.B. 395, but 

there’s nothing that prohibits him from doing that.  And in fact, a lot of 

individuals running for office probably have an opinion on something like 

this.  It would not automatically mean that they can’t fulfill their duties 

whether from the bench or from the District Attorney’s Office, because 

these are statutorily granted.   

  Now I would also say that when I was reading the reply for 
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instance in this case that was filed by the Mr. Levenson and Mr. 

Anthony, it basically had some really stinging things to say about the 

State’s opposition.  And I was thinking for a moment that wow, this is so 

stinging that maybe I’m wrong.  Maybe I’m doing something wrong, but 

then I looked to the end of their conclusion and it basically says, 

pursuant to NRS 252.100, it says the Court should appoint some other 

person to perform the duties of the District Attorney.   

  Now if you read that statute in conjunction with NRS 176.495, 

the only two individuals or offices that can even seek a warrant of 

execution are the Attorney Generals or the District Attorney’s Office that 

prosecuted the case, which would be the Clark County District Attorney’s 

Office.  Even under what they’re proposing it would essentially mean if 

this Court were to all of the sudden appoint a third entity as the 

prosecutor in this case, a warrant of execution could never be fulfilled.  

And to me it seems like their motivations to get the Clark County District 

Attorney’s Officer off of this case are clear when they’re calling for the 

Court to appoint a third party prosecutor.   

  I would also just point out that in terms of the public and 

perception that Mr. Levenson was talking about, the Governor of this 

state also issued a statement after A.B. 395 failed.  And he had 

indicated that he wanted -- his preference would have been that the 

legislation modified some things regarding the death penalty bill, but he 

didn’t want something and wouldn’t sign something that called for its 

outright abolition.  And that’s what A.B. 395 did.  So to only blame two 

senators who are a part of the larger senate, I think is a disingenuous 
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argument.   

  But at the end of everything, Your Honor, the State is merely 

fulfilling its duty.  Mr. Floyd has been convicted and now we’re seeking 

to fulfill the next steps.  And so there really is no reason for this office to 

be removed from the case.  

  THE COURT:  Do the two Deputy DA/Senators hold a public 

office?  Because that’s under the case law that you’ve cited as far as 

only if the person holds a public office.  And your argument is only the 

DA, Mr. Wolfson versus the two senators and Deputy DAs.   

  MR. CHEN:  Our position is that they are employees of the 

office.  But they are not the public officers when they serve as Deputy 

District Attorneys.   

  THE COURT:  Does the statute say public officers or public 

office? 

  MR. CHEN:  I believe it’s officers, Judge.   

  THE COURT:  And are they public officers by being Deputy 

District Attorneys under the Executive Branch? 

  MR. CHEN:  I don’t believe that they are.  I think Mr. Wolfson 

is the one who holds the office.  He’s the one who sets the policies for 

the office.  And that’s really what the executive function is, they’re setting 

the policies.  So it’s our position that they would not qualify.   

  THE COURT:  All right.  Thank you.   

  Counsel.  

  MR. LEVENSON:  Thank you, Your Honor.  In answer to your 

question, the statute doesn’t talk about public officer or offices, it talks 
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about their functions.  And so we think that they would qualify as the 

prosecutor -- senate prosecutors.   

  Just three quick points, if this Court were to appoint under the 

statute, that person appointed or persons would be acting on behalf of 

the District Attorney’s Office.  So I disagree with Mr. Chen that a warrant 

couldn’t be issued.  They would be acting as the District Attorney’s 

Office.   

[Noise coming from Bluejeans videoconference] 

  THE COURT:  I think that’s through the jail system so it’s --  

  MR. LEVENSON:   Yeah. 

  THE COURT:  -- we can’t do anything about that.  

  MR. LEVENSON:   Can I have just a moment, Your Honor? 

  THE COURT:  Sure. 

  MR. LEVENSON:   It’s problem not reading my own 

handwriting.  There were amendments that were brought forward to the 

senate prosecutors, today is Friday, on Wednesday evening as far as 

we understand it.  And those amendments would have done what the 

Governor had requested.  So again, the death of A.B. 395 was at the 

hands of the senate prosecutors.   

  And again we don’t have to know what’s in their brains.  We 

don’t have to scoop them out and examine them.  What we have to look 

at is the likelihood of public suspicion.   

  And Mr. Chen says don’t look at the media reports.  But that’s 

how we look at what the public is doing.  You look at a poll; you look at 

the media reports.  You see what the media is reporting.  You look at the 
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comments underneath.  So I think it’s a valid use to look at what the 

media was able to point out was the problem.  And that problem again 

as I said bore out yesterday afternoon.   

  Unless the Court has any other questions.  

  THE COURT:  Counsel, statute questions, 252.070 is that 

correct.  

  MR. LEVENSON:   Right.  

  MR. CHEN:  100, I believe is the one they cite, 252.100.  

  THE COURT:  100, let me pull it up again.  

  MR. LEVENSON:   I’m sorry.  So I quoted the article 3, section 

1.  I didn’t realize you were looking at the statute.   

  THE COURT:  State, you said 100 -- .100? 

  MR. CHEN:  Yes, that’s what’s cited.   

  THE COURT:  I’m going to ask both sides a question under 

252.070, sub section 1.  It says the appointment of a Deputy District 

Attorney, that’s what we have here, must not be construed to confer 

upon that deputy policy making authority for the office of the District 

Attorney or the county in which the Deputy District Attorney is employed.  

So under that statute is says that the appointment of a Deputy DA does 

not confer that deputy policy making authority.  Does that have any 

impact on your argument?  And that’s a question for both sides.   

  MR. CHEN:  Your Honor, I --  

  THE COURT:  Do you want to look at it real --  

  MR. LEVENSON:  Thank you, Your Honor.  

  THE COURT:  070, you can take it.   
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  MR. LEVENSON:   Thank you.  From our point of view, Your 

Honor, it doesn’t change anything.  You still have DA Wolfson making a 

public statement.  He is the public figure.  And there’s still the suspicion 

that pressure is being borne upon the prosecutors.   

  And one other point, Your Honor, as far as I understand it, the 

only person who can decide not to pay someone in his office is DA 

Wolfson.  It’s his determination whether to put someone on leave and 

when to bring them back.  And I still believe that the 1952 AG Code -- 

AG opinion says he cannot do that.  But he is giving them the 

opportunity to serve in the legislature and then come back.   

  So again public suspicion you would wonder if they didn’t do 

what they were supposed to do, would they be invited back in the same 

positions.  So again, we have to look at the likelihood of public suspicion.  

And I think that has been fairly met here. 

  THE COURT:  All right.  Thank you.  

  State, your analysis of 252.070, subsection (1). 

  MR. CHEN:  Yes, thank you, Your Honor.  We did include that 

in our response.  We do believe that again there is a difference between 

the senators who serve in our office from the elected District Attorney 

that’s created through NRS 252.  

  We also pointed to a case for instance, Price v. Goldman.  

That was one where they said not any deputy can accept -- can approve 

a wire intercept.  And they made it very specific that there’s a difference 

between the person and the powers that the District Attorney can have 

versus just the mere deputy.   
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  And piggybacking off of NRS 252.070, you have 252.100 that 

is cited by defense and the one that call for us to be removed and 

someone else to be appointed.  And Mr. Levenson had just said that 

some other person would be standing in for the DA’s Office.  But as they 

had just said a moment ago, when they were arguing about what 

department this should be in, they said the statutes are most controlling.  

But the statute on issuing a warrant, NRS 190 -- 176.495 doesn’t say a 

substitute.  So in the case of where the case should be heard, it does 

say the subsequent department.  But when you’re talking about who can 

obtain an actual warrant of execution, there’s only two parties referenced 

by the statute.  And if the statute was most controlling then that means it 

has to be the Attorney General’s Office or the District Attorney’s Office.  

So there’s just no basis for the removal of our office, Your Honor. 

  THE COURT:  All right.  Thank you.  This is the defense 

motion.  You have the very last word.   

  MR. LEVENSON:   Again, Your Honor, I think it’s really 

important that we don’t get lost in the weeds here.  We don’t need to 

know specifically what Cannizzaro and Schieble were thinking.  We have 

the DA’s point of view about abolishing 395.  And the standard is 

likelihood of public suspicion.  So I think again we have fairly met that 

burden.  

  THE COURT:  On this particular matter I did want to hear from 

both parties and I appreciate your presentation today.  I’m going to 

consider further your arguments this morning and I will endeavor to have 

a decision out before 5 o’clock today.  I have a calendar starting 
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basically now and I have an evidentiary hearing this afternoon, but in 

between my various hearings I’m going to look at these matters again.  

And again my goal is to have a decision out by 5 this afternoon.  Thank 

you, counsel.   

  Now it’s my understanding is that there’s another motion 

pending and the parties had agreed to -- or two other motions.  Parties 

had agreed to continue those motions to another date.  Have the parties 

discussed a convenient time for that? 

  MR. CHEN:  So, Your Honor, we have spoke --  

  THE COURT:  Whether it’s in this department.  I’ve already 

ruled it’s going to be in this department, but I don’t know if the parties 

have discussed a convenient time for each side. 

  MR. CHEN:  So this one we had a little bit of a different 

opinion.  We’ll leave it to the Court’s discretion.  Our position would be 

there are other hearings that are going on both here and in Federal 

Court.  They have other actions here in State Court that are outside of 

your department.  And then they also have federal actions as well.  So 

my preference was going to be to continue if for two weeks.  I believe 

they wanted 30-day status checks.  So I know it's not a grave difference 

between the two weeks and the 30 days.   

  But our -- the State’s position would essentially be that the 

proposed order that we have right now and we’re asking the Court to 

sign an order for the week of July 26th.  Based upon that, I would rather 

have shorter status checks to make sure that we can fulfill all necessary 

obligations prior to that date.  So our preference would be for two weeks.  
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But I do believe they’re seeking for a longer day if we’re going to hear 

those motions.  

  MR. LEVENSON:  And, Your Honor, --  

  THE COURT:  Let me hear from defense.  

  MR. LEVENSON:   -- we’re certainly in agreement that we’re 

ask -- we’re not asking the Court to sign any order today.  We’re asking 

to come back.  We have been in Federal Court.  We’re going to be back 

in Federal Court next week.  Based on what we have heard from the 

Judge, we believe that there will be -- there could be a stay for 90 or 120 

days depending on how things start to play out, until execution protocol 

is actually given over by Nevada Department of Corrections.  So at this 

point we think two weeks is too soon and we would ask for 30-day status 

checks to keep the case moving.  

  THE COURT:  And do you have a specific date in Federal 

Court right now? 

  MR. LEVENSON:  We return --  

  THE COURT:  I know you’re going today or soon.  

  MR. LEVENSON:  We return on Thursday, this Thursday. 

  THE COURT:  Okay.  And is the Judge -- the Federal Court 

Judge -- what specific issue is the Judge dealing with on Thursday? 

  MR. LEVENSON:  I think we’re --  

  MR. ANTHONY:  Your Honor, the issue that’s going to be 

dealt with is the issue of document disclosure from the Nevada 

Department of Corrections.  We’re going to be reviewing a privilege log 

that was put together by the Department of Corrections.  And secondly, 
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we’re going to be proffering to the Court what the plaintiff expects with 

respect to the discovery period that we’re asking for.  So we’re going to 

be talking about who we’re going to depose.  What type of Rule 35 

subpoenas we’re going to be issuing to other jurisdictions.  There’s 

going to be a site inspection.  Those are things we’re going to be 

discussing next Thursday.  

  THE COURT:  All right.  What I’m going to do is I’ll set this -- 

the matter for argument three weeks from today.  The reason why I’m 

splitting the baby here so to speak is that every two week is a homicide 

calendar and this will probably be lengthy argument and this way I’ll 

have the whole morning I can dedicate to this matter.  All right.  So we’ll 

go out three weeks at 8:30 on the following day.  

  THE CLERK:  Okay.  So it’ll be June 4th.   

  MR. CHEN:  Your Honor, can we anticipate that actually that 

will be at the end of the calendar because of the lengthy argument? 

  THE COURT:  No, I won’t have a calendar.  

  MR. CHEN:   Oh, I see.  

  THE COURT:  That’s what I’m saying for this --  

  MR. CHEN:   Okay.  

  THE COURT:  - because every two weeks I have the homicide 

calendar, so that’s why I’m passing it three weeks so I won’t have a 

homicide calendar.  

  MR. CHEN:  Understood.  Thank you.  

  THE COURT:  All right.  Thank you.  

  MR. LEVENSON:  Thank you, Your Honor.  
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  MR. ANTHONY:  Your Honor, --  

  THE COURT:  Yeah.  

  MR. ANTHONY: -- sorry, just one more thing.  I understand 

the Court made a ruling on the transfer motion.  I know -- I was 

wondering what the process was going to be for preparing the order.  

The reason that I ask that, Your Honor, is that under EDCR 1.60(h) I 

need to file an objection within 5 days with the presiding criminal judge.  

I believe that may be Judge Jones now.  

  THE COURT:  Yeah.  

  MR. ANTHONY:  I know that Your Honor used to be the 

presiding criminal judge.  So I don’t know if there -- I was going to ask 

about any logistics about -- I don’t know if the Court had any ideas about 

a timeframe for an order.  And the only reason l ask is just so I can meet 

whatever deadline I need to meet for raising the objection with Judge 

Jones.  

  THE COURT:  I’ll provide that information in my minute order 

this afternoon.  

  MR. ANTHONY:  Thank you, Your Honor. 

  THE COURT:  Okay.  All right.  Thank you.  

[Hearing concluded at 9:10 a.m.] 

*********************** 

ATTEST:    I do hereby certify that I have truly and correctly transcribed the 

audio/video proceedings in the above-entitled case to the best of my ability. 
      
  

     _____________________________ 
      Jessica Kirkpatrick 
      Court Recorder/Transcriber 
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The powers of the Govemment of the State of Nevada shall be

divided into three separate departments, the legislature, the

executive and the Judicial; and no person charged with the

exercise of powers properly belonging to one of these

departments shall exercise any functions, appertaining to either

of the others, except in cases expressly directed or permitted in

this constitution.

The Defense does not dispute that the Senators in question are on leave of absence

from the District Attorney's office while the legislature is in session. NRS 252.070(l)

provides:

All district Attorneys may appoint deputies, who are authorized

to transact official business relating to those duties of the office

set forth in NRS 252.080 and 252.090 to the same extent as their

principals and perform such duties as the as the district attorney

may from time to time direct. The appointment of a deputy

district attorney must not be construed to confer upon that deputy

policy making authority for the office of the district attorney or

the county by which the deputy district attorney is employed.

Senators Canmzzaro and Scheible are on leave of absence from the District attorney's

office and, therefore are not performing executive branch functions under their current status

as legislators, they are being compensated by the legislative branch of govemment opposed

to the executive branch, and while serving in the legislature they are not under the control of

the elected District Attorney. As such, the Court finds that under the present scenario there

is not a separation of powers violation.
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NOTICE OF HEARING ON MOTION FOR RECONSIDERATION 

 PLEASE TAKE NOTICE that the above entitled Motion for Reconsideration 

will come on for hearing before this Court in Department No. ___ on the ___ day of 

_____________, 2021, at ______am/pm located at the Regional Justice Center, 200 

Lewis Avenue, Las Vegas, Nevada 89101. 

DATED this 19th day of May, 2021. 

 Respectfully submitted 
 RENE L. VALLADARES 
 Federal Public Defender 
 
 /s/ David Anthony   
 DAVID ANTHONY 
 Assistant Federal Public Defender 
 
 /s/ Brad D. Levenson    
 BRAD D. LEVENSON 
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POINTS AND AUTHORITIES 

I. BACKGROUND 

On November 2, 2020, the United States Supreme Court denied Zane Floyd’s 

Petition for Writ of Certiorari.1 Between November 2, 2020 and March 26, 2021, the 

State did not pursue litigation in Floyd’s case.  

During this time two deputy district attorneys for the Clark County District 

Attorney’s Office were state senators, and ostensibly not on leave.2 

Two days after an Assembly Bill abolishing the death penalty was read and 

referred to the Assembly Committee on the Judiciary, the Clark County District 

Attorney made several statements to local press: his office would be seeking a 

warrant of execution in this case; “the timing is good” and “legislative leaders” 

needed to “recognize” the facts of this case; and “lawmakers” needed “to have their 

eyes wide open, because this is a landmark case.”3 

The day after the Assembly approved the abolition bill, the Clark County 

District Attorney filed its second supplemental warrant of execution.4 

 
1  See Decision & Order Denying Deft.’s Mot. to Disqualify Clark County 

District Attorney’s Office (May 18, 2021) [hereinafter Order]. 
2  See About Nicole, Nicole Cannizzaro for Senate District 6, available at 

https://www.nicolecannizzaro.com/about-nicole; see also About Melanie, Melanie 
Scheible for Senate District 9, available at https://www.melaniefornvsenate.com/
about. 

3  See Bill History, Assembly Bill 395 (81st Session 2021), available at 
https://www.leg.state.nv.us/App/NELIS/REL/81st2021/Bill/8006/Overview; see also 
David Ferrara, DA to Proceed with death penalty against gunman in 1999 store 
killings, Las Vegas Rev. J. (Mar. 26, 2021), available at https://
www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-
gunman-in-1999-store-killings-2315637/. 

4   See Bill History, supra n.3; see also Mot. & Notice of Mot. for the Court to 
Issue 2d Supp. Order of Execution & 2d Supp. Warrant of Execution (Apr. 14, 2021). 
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https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-2315637/
https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-2315637/
https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-2315637/
https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-2315637/
https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-2315637/
https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-2315637/
https://www.reviewjournal.com/crime/courts/da-to-proceed-with-death-penalty-against-gunman-in-1999-store-killings-2315637/


 

4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 

 

Noting the senator-prosecutors’ separation of powers violation, and the Clark 

County District Attorney’s comments and timing in this case, Floyd moved to 

disqualify the Clark County District Attorney’s Office. The State opposed, making 

no arguments or representations regarding the leave status of the senator-

prosecutors. Floyd replied. 

This Court heard argument on May 14, 2021. Then, for the first time, the 

issue of the senator-prosecutors’ leave status arose. This Court did not hold an 

evidentiary hearing, order discovery, or request declarations or affidavits regarding 

the leave status of the senator-prosecutors. This Court denied relief, reasoning: 

Senators Cannizzaro and Scheible are on leave of absence 
from the District attorney’s office and, therefore are not 
performing executive branch functions under their current 
status as legislators, they are being compensated by the 
legislative branch of government opposed to the executive 
branch, and while serving in the legislature they are not 
under the control of the elected District Attorney. As such, 
the Court finds under the present scenario there is not a 
separation of powers violation.5 

 Floyd asks this Court to reconsider its order denying his motion to disqualify 

the Clark County District Attorney’s Office. 

II. ARGUMENT 

This Court has inherent authority to revise its orders while it maintains 

jurisdiction in the case. See, e.g., Tener v. Babcock, 97 Nev. 369, 370, 632 P.2d 1140 

 
5   Order 2; see also Minute Order (May 14, 2021). 
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(1981).6 Because of the unusual importance of this issue, and the need for a 

complete record, Floyd urges the Court reconsider its order. 

This Court found that “Senators Cannizzaro and Scheible are on leave of 

absence from the District attorney’s office . . . .” Floyd emphasizes and reiterates 

that this is irrelevant to the separation of powers analysis. The Clark County 

District Attorney’s Office is in violation of Art. 3, § 1 of the Nevada Constitution 

regardless of the leave status of the senator-prosecutors. 

However, even assuming their leave status is relevant, this Court’s holding 

lacks a sufficient factual basis. Floyd does not concede that this Court has the 

authority to reach this finding without some sort of evidentiary basis. Indeed, 

because the pleadings between the parties did not once reference the leave status of 

the senator-prosecutors, or suggest that that status had legal significance, Floyd 

had no opportunity to request factual development in the form of an evidentiary 

hearing or discovery. Thus, this Court erred in noting, “The Defense does not 

dispute that the Senators in question are on leave of absence from the District 

Attorney’s office while the legislature is in session.”7 Floyd had no chance to dispute 

this finding before it was made. 

 
6  See also Steven S. Gensler & Lumen Mulligan, Federal Rules of Civil 

Procedure, Rules and Commentary, Rule 54 (Feb. 2020 Update) (“Trial courts have 
considerable discretion to revisit and revise their interlocutory rulings in the 
interests of justice.”). In the alternative, Floyd asks this Court to construe this 
pleading as seeking leave for reconsideration and seeking reconsideration. See Dist. 
Ct. R. 13(7); see also 8th Jud. Dist. Ct. R. 7.12. 

7   Order at 2. 
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This is important because, if this Court’s ruling is dependent on the specific 

employer-employee relationship between the senator-prosecutors, then leave during 

the legislative session is not the only factual matter that is relevant to whether 

there is a separation-of-powers violation. For example, the senator-prosecutors were 

employed by the Clark County District Attorney’s Office in November, December, 

and January, while the office was not filing pleadings in Floyd’s case. Nothing in 

the record suggests that the senator-prosecutors had “taken leave” from their role 

as senators. Additionally, there is no record related to senator obligations in 

between legislative sessions. For example, both senator-prosecutors serve on 

interim committees.8 

Finally, there is no record related to other employer-employee issues. For 

example, taking leave without pay is “in the District Attorney’s sole discretion” and 

may only be granted “for a period not to exceed 90 calendar days, without prejudice 

to his/her status.”9 Notably a legislative session is 120 calendar days. Nev. Const. 

art. 4, § 2 (“The Legislature shall adjourn sine die each regular session . . . at the 

 
8  To take two examples: Senator Cannizzaro serves on the Legislative 

Commission, which met twelve times during the interim between the 2019 and 2021 
sessions. See Leg. Comm., Members, (2019–2020 Interim); see also Leg. Comm., 
Meetings (2019–2020 Interim). Senator Scheible served on the Legislative 
Committee on Public Lands. See Leg. Comm. on Public Lands, Members (2019–
2020 Interim). 

9  Agreement between the County of Clark & the Clark County District 
Prosecutors Association, 16–17 (July 1, 2020 to June 30, 2021) [hereinafter 
Agreement], available at https://files.clarkcountynv.gov/clarknv/
Human%20Resources/Bargaining%20Unit%20Contracts/
Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322. 

https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
https://files.clarkcountynv.gov/clarknv/Human%20Resources/Bargaining%20Unit%20Contracts/Prosecutors%20CBA%202020%20-2021.pdf?t=1619705884322&t=1619705884322
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end of the 120th consecutive calendar day of that session . . . .” (emphasis added)).10 

The record does not indicate when or how the District Attorney exercises this 

discretion, which could be relevant because this discretion places the District 

Attorney in a position of power over the senator-prosecutors with regard to their 

future ability to receive leave without pay. Additionally, the record does not indicate 

how this period of “leave without pay” is considered in the District Attorney’s 

discretionary decisions related to promotions, raises, or seniority-based layoffs.11 

III. CONCLUSION 

In light of these important questions, Floyd requests that this Court 

reconsider its order. In addition, should this Court conclude that the senator-

prosecutors’ status of being on leave without pay is dispositive, this Court should 

require factual development in the form of (a) document production related to the 

Clark County District Attorney’s leave policy; (b) production of any agreements or 

communications with the senator-prosecutors regarding their leave related to their 

responsibilities as legislators; (c) production of any documents related to how “leave 

 
10  Without factual development, Floyd is left to speculate whether some 

other arrangement has been made to allow the senator-prosecutors to take extra 
leave without pay, or whether some special accommodation has been made to 
exempt the senator-prosecutors from the general county policy that “[a]n employee 
absent without authorized leave for more than five days may be regarded as having 
abandoned his/her position in the County service. A termination under these 
conditions will render the employee ineligible for placement on a rehire list.” Clark 
County Merit Personnel System, Personnel Policies, at 40, III(G) (effective Feb. 17, 
2004), available at https://files.clarkcountynv.gov/clarknv/Human%20Resources/
1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218. 

11  See, e.g., Agreement, 12 (“Employees shall receive a salary increase of zero 
or between three (3) or five (5) percent.”); id. at 13 (performance “determined by the 
District Attorney”); id. at 15 (“employees shall be laid off based on . . . seniority . . . 
.”); but see Agreement, 12 (suspending annual salary adjustment between January 
1, 2021 through December 31, 2021). 

https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
https://files.clarkcountynv.gov/clarknv/Human%20Resources/1MPS-PartI-Amended-final.pdf?t=1619705879218&t=1619705879218
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without pay” is considered in raise, promotion, or layoff decisions; and (d) 

designation of a most knowledgeable person so that the parties may receive 

testimony about these matters. 

DATED this 19th day of May, 2021. 

 Respectfully submitted 
 RENE L. VALLADARES 
 Federal Public Defender 
 
 /s/ David Anthony   
 DAVID ANTHONY  
 Assistant Federal Public Defender 
 
 /s/ Brad D. Levenson   
 BRAD D. LEVENSON 
 Assistant Federal Public Defender 
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CERTIFICATE OF SERVICE 

 In accordance with EDCR 8.04(c), the undersigned hereby certifies that on 

this 19th day of May, 2021, a true and correct copy of the foregoing MOTION FOR 

RECONSIDERATION, was filed electronically with the Eighth Judicial District 

Court. Electronic service of the foregoing document shall be made in accordance 

with the master service list as follows:  

Alexander Chen 
Chief Deputy District Attorney 
motions@clarkcountyda.com 
Eileen.davis@clarkcountyda.com 
 

 
 /s/ Sara Jelinek  

An Employee of the Federal Public Defenders 
Office, District of Nevada 

 

 



 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

The State of Nevada vs Zane M Floyd Case No.: 99C159897 

  

Department 17 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Defendant's Motion for Reconsideration in the above-

entitled matter is set for hearing as follows:  

Date:  June 11, 2021 

Time:  8:30 AM 

Location: RJC Courtroom 11A 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Marie Kramer 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Marie Kramer 

 Deputy Clerk of the Court 
 

 

Case Number: 99C159897

Electronically Filed
5/20/2021 7:41 AM
Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

 

Felony/Gross Misdemeanor COURT MINUTES June 09, 2021 

 
99C159897 The State of Nevada vs Zane M Floyd 

 
June 09, 2021 3:00 AM Minute Order  
 
HEARD BY: Villani, Michael  COURTROOM: Chambers 
 
COURT CLERK: Samantha Albrecht 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- COURT ORDERED, Defendant's Motion for Reconsideration set for 6/11/2021 at 8:30 am OFF 
CALENDAR. Court to rule on the pleadings and issue a written Order next week.  
 
CLERK'S NOTE: A copy of this Minute Order was provided by e-mail to counsel. 6/9/2021 sa 
 
 



Case Number: 99C159897

Electronically Filed
6/17/2021 4:15 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUURTRTRRRTTTRTT
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