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484 APPENDIX.

No. 111.

To the Honorable the Senate of Muine :

In compliance with the request expressed in your order of the
11th instant, we, the undersigned, Justices of the Supreme
Judicial Court, have considered the three several questions pro-
posed to us, viz. .

¢“1st. Can any person, according to the third article of the
¢« constitution, of right hold and exercise, at the same time, the
“several offices of deputy sheriff and justice of the peace ?”

«2nd. Can any person of right exercise, at the same time, the
< several offices of sheriff and justice of the peace ?”

¢« 3d. Can any person of right exercise, at the same time, the
< geveral offices of coroner and justice of the peace ?”’—and now
in answer, respectfully submit our opinion.

The first section of the third article of the constitution declares
¢ that the powers of this government shall be divided into three
¢ distinct departments.”

The second section of the same article declares ¢ that no per-
“son or persons, belonging to one of those departments, shall
¢« exercise any of the powers properly belonging to either of the
< others, except in cases herein expressly directed or permitted.”
We have found in the constitution only the two following provi-
sions expressly limiting the generality of the foregoing inhibition;
viz. article 4, part 3, section 11, which allows justices of the
peace, notaries public, coroners, and officers of the militia tohold
seats in either branch of the legislature ; and article 5, part 2,
section 4, which allows justices of the peace and notaries public
to be counsellors. But neither of these two last named provisions
particularly relate to the questions under consideration.

We are thus carried back to the third article ; and our opin-
ion must be founded upon the construction of both sections of that
article, viewed in connection with several other sections of the
constitution.

Article 4, is entitled ¢ Legislative power.”

Article 5, is entitled ¢ Executive power.”

Article 6, is entitled ¢ Judiciary power.”

Article 4th, is divided into three parts.

Article 5th, is divided into four parts.
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APPENDIX. 485

These divisions were probably made for the sake of method
and arrangement, and for the purpose of distinctly marking out the
qualifications, mode of election or appointment, powers, duties,
and tenure of office of the persons or officers named in such res-
pective subdivisions. But there is nothing in article 5th, declar-
ing or shewing that the governor, council, secretary and treasurer,
exelusively compose and exercise all the powers belonging to the
executive department ; or that such divisions of article 5th were
ever intended or understood to mark distinctly the utmost boun-
daries of that department. On the contrary, section 8, part 1,
of said article authorizes the governor, with advice of council, to
appoint, among other officers, sheriffs and coroners ; and each
partof that article contains provisions having little or no connec-
tion with powers and duties merely of an executive character.
It seems that a justice of the peace belongs to the judicial de-
partment.  Article 6, section 1, declares that ¢the judicial
¢« power of this State shall be vested in a Supreme Judicial
<t Court, and suchother Courts as the legislature shall from time
¢ to time establish.” And by law a part of the other courts nam-
ed in the above section are justices’ courts. Besides, the 4th
section of article 6, provides that ¢ all judicial officers except
< justices of the peace, shall hold their offices during good beha-
< yior, but not beyond the age of seventy years.”” Here the ex-
ception proves the judicial character of the justice. Sheriffs,
deputy sheriffs and coroners, cannot be considered as belonging
to the legislative or judicial department ; they possess no powers
and perform no duties belonging to either of those departments.
The question is whether they belong to the executive depart-
ment. Article 5th, part 1, section 1, declares ¢ that the supreme
« executive power of this State shall be vested in a governor.”
Section 12 declares that ¢‘he shall take care that the laws be
s faithfully executed.” The faithful administration of them
devolves on another department.  Article 9th, section 2, places
the office of sheriff and deputy sheriff on the same ground in res-
pect to incompatibility with certain other offices therein enu-
merated.

The council aid the governor with their advice. The secretary
aids them both by recording their proceedings and keeping their
records, and those of the legislature. The treasurer aids in
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486 APPENDIX.

causing all the State taxes to be collected and paid into the
treasury for the public use. In doing this important service, the
power of sheriffs and coroners must be resorted to, when legal
coercion is necessary ; in which case they are expressly aiding
the governor in the execution of the laws, and acting under his
commission. In fact, in all cases, their power, when lawfully
exercised, is in aid of the governor, and to enable him to do his
duty in causing the laws to be executed faithfully. These duties
he cannot perform. These powers he cannot exercise in person.
Such a performance, such an exercise was never contemplated.
There canbe no question that sheriffs, deputy sheriffs and coro-
ners are executive officers ; and for the reasons we have assign-
ed, we think they must also be considered, though not named
under a distinct head, as belonging to the executive department ;
the limits of which are no where in the constitution expressly de-
fined. In addition we would remark, that the advantages intend-
ed tobe secured by the third article cannot be realized and fairly
enjoyed, nor the inconveniences and dangers intended to be avoid-
ed by it effectually guarded against, but by giving to it the con-
struction above stated. If the offices are not incompatible, a
person holding both, might, as a justice of the peace, issue a pro-
cess, serve it as a sheriff, deputy sheriff or coroner, decide the
cause in his judicial capacity, andthen, in his other capacity,
execute his own judgment ;—a course of proceeding which we
apprehend is not in unison with the true spirit and intent of the
inhibition.

We are therefore of opinion thaf the cases stated in the pro-
posed questions, fall under the general principle contained in the
second section of the third article ; and that the office of justice
of the peace is incompatible with that of sheriff, deputy sheriff
or coroner.

We accordingly answer to the first question, that no person
can, according to the third article of the constitution, of right
hold and exercise, at the same time, the several offices of deputy
sheriff and justice of the peace.

We answer the second question, that no person can of right
exercise, at the same time, the several offices of sheriff and
Justice of the peace.
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APPENDIX. 487

We answer the third question, that no person can of right
exercise, at the same time, the several offices of coroner and
justice of the peace.

Judge Weston has been furnished with a copy of the questions
proposed, and his opinion requested. His reply has been receiv-
ed, but having had no means for a personal interview and consul-
tation with him, and perceiving that his impressions and conclu-
sions do not at present correspond with ours, we are not authoriz-
ed to state the foregoing, except as our opinion.

PRENTISS MELLEN,

Fesruary 18, 1825. WILLIAM PITT PREBLE.

No. IV.

The Hon. the Senate of the State of Maine, having by their
order of the 26th of February, 1825, requested that the opinion
of the Justices of the Supreme Judicial Court should be given op
the following question, viz:—

<« Are the first section of the Act, chapter one hundred and twenty-
“ seventh, and the eighth section of the Jct, chapter one hundred and
< twenty-fourth, or either of them, so far as they provide that certain.
€ egpenses therein mentioned shall be at the charge of the State,
¢ changed, annulled or repealed by the eighteenth section of the Act,
i chapter one hundred and twenty-second ;”—and that such opinion
might be communicated to the Secretary of State for publication.

The undersigned, Chief Justice of said Court, in the absence
of Mr. Justice Preble, who is now on a voyage to the West Indies,
has by letter consulted Mr. Justice Weston, on the question pro~
posed; by whom he is authorized to state the following, as the
opinion of a majority of the Court.

The Act chapter 127, was passed March 10, 1821. The 1st
section authorizes selectmen to make provision for sick persons
arriving frominfected places, and toremove them to safe places;
and that the necessary expenses thus incurred shall be paid by
the ¢¢ parties themselves, their parent or master, (if able) or
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TIHE LAW

OoF

PUBLIC OFFICES AND OFFICERS.

BOOK 1.

OF TIIE OFFICE AND TIIE OFFICER; HOW OFFICER
CHOSEN AND QUALIFIED.

CITAPTER 1.

DEFINITIONS AND DIVISIONS.

& 1. Public Office and Officer de- | § 11. Authority to apprint 1o Oflice
fined. coustitutes u public Ofecr.
2. How Office differs from Em- 12. Authentication by clief Exccu-
ployment. tive not peccssury.
3. Oflice differs from a Contract. 13. Lucrative Ofice — Oftice of
4. Office involves Declegation of Profit.
sovereign Functions. 14, Oflice coupled with an Interest,
5. Otfice is created by Law and 15. Honorary Otlice.
not by Contract. 16. Office of Trust.
6. Oath a usual but not a ncces. 17. Place of Trust or Prefit,
sary Criterion. 18. Exccutive Ofticers.
7. Salary or Fees not & necessary 19. Legislative Ofticers,
Criterion. 20. Judicial Officers.
8. Duration or Continuance as 21. Mipisterial Officers,
Criterion. 22, Military Oflicers,
0. Scope of Duties as a Criterion. 23. Naval Officers.
10. Designationof Place as ‘*Ofice™ 24, Civil Officers.
as & Criterion. 25. Officer de Jure.
20. OBcer de Fucto.

§ 1. Public Office and Officer defined.—A public oftice is thio
right, authority and duty, created and conferred by law, by

(1) 1
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§ 1.

THE LAW OF OFFICES AND 'OFFICERS.

[Bouk T.

which for a given period, either fixed by law or enduring at the
pleasure of the creating power, an individual is invested with
some portion of the sovercign functions of the government, to

be exercised by him for the benetit of the public.?

The individ-

ual so invested is a publie ofticer.®

1 An office, says BLACRSTONE, is “‘a
richt to exercise a public or private
employment, and to take the fees and
¢molumients thereunto belonging.” 3
Com. 56,

“Ap office is a special trust or
charge ereated by competent author-
ity. If not merely honorary, certain
duries will be counceted with it, the
performance of which will be the
consideration for its being conferred
upon a particular individual, who
for the time will be the officer.”
CooLky, J. in Turoop r. Langdon, 40
Mich, 673

* Lexicographers generally define
office to meau public employment,
and I apprehend its Jegal meaning to
be an employment on behalf of the
government in any station or public
trust, not merely transiest, occasional
or incidental. In common parlance,
the term ‘oftice ' has a more general
signification, Thus we say the oftice
of exceutor or guardian; or the office
of a friend.”  Pryrr, Join Matter of
Oaths, 20 Johos, (N. Y,) 402

* Whether we look into the diction-
ary of our language, the terms of
politics, or the diction of common
life, we tind that whoever has a pub-
lic charge or employment, or ¢ven a
particutar employment uflecting the
publie, is said to bold, or to be in,
oftice.”  Daxronrti, J. in Rowlund
r. Mayor, 83 N. Y. 376.

‘“An oftice is a public station, or
employment,conferred by the appoint.
ment of goveroment. The term
embraces the ideas of tenure, dura-
tion, emolument and  duties.”

o

SwayNE. J. in United States o. Hart-
well, 6 Wall, (U, 8.) 385, 393,

For other definitions and illustra-
tions see: Hamlin r. Kassafer, 15
Ore. 456, 3 Am. 8t. Rep. 176; State
r. Stanley, 66 N. C. 59, 8 Am. Rip.
458: where PEarsox, C. J., says “ A
public ofice is un agency for the
State, and the person whose duty it is
to perform this agency is a public
officer.  This we consider to be the
true definition of a public officer in
its original broad sense.  The essence
of it is, the duty of performing an
ageney, that is, of doing some act or
acts, or ecries of acts for the State;”
Shelby r. Alcorn, 86 Miss, 273, 72
Am. Decc. 169; Matter of Dorsey, 7
Port. (Ala.) 293; Miller z. Supervisors,
25 Cal. 98; Wood's Case, 2 Cow. (N.
Y.) 20, note; People v. Hayes, T How.
(N. Y.) Pr. 248; People . Stratton,
28 Cal. 388; State ©. Valle, 41 Mo.
31; Elinzon z. Coleman, 86 N. C, 215;
Opinion of Judyes, 3 Grecul. (Me.)
451; IIill =. Boyland, 40 Miss. 613;
Iall z. State, 30 Wis. 85; Pcople .
Nichols, 52 N. Y. 478, {1 Am. Rep.
734, Ilenly o. Mayor, 5 Bing. 91;
Foltz ». Kerlin, 105 Ind. 221, 55 Am.
Rep. 1497; Smith ». Moore, 90 Ind.
204; People r. Common Council, 77
N. Y, 503, 33 Am. Rep. 639: Com-
monwealth 0. Gamble, 62 Penn. St.
343, 1 Am. Rep. 422,

2 **The term ‘office,’” says ALLEN,
J. in Matter of Hatbaway, 71 N. Y.
238, 243, “has o very general signi-
fication, and is defined to be that
function by virtue whereof a person
lhas some employment in the affairs of
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Chap. 1.]

DEFINITIONS AND DIVISIONS, § 2.

As here used, the word oftice is to be distinguished from its

application to such positions as are at most guas public only, as

- the charge or oftice of an execntor, administrator or guardian,
and from the offices of private corporations.

§ 2. How Office differs from Employment.—A public office
differs in material particulars from a public cinployment, for, as
was said by Chief Justice Marsuarr, “althongh an oflice is an
employment, it does not follow that every cmploywment is an

another; and it may be public, or pri-
vate, or guasi public, as exercised
under public authority, but yet affect-
ing only thic affairs of particular in-
dividuals. The presidency of a bank
is spoken of as an oflice, and a trus-
tec of a private trust is, in ordinary
parlance, saill to hold the officc of
trustee; and the term office is applied
to an execulor or guardiun, ete. A
referee, for the trial and decision of
actions, is an officer exercising judic:
ial powers under public authority,
So receivers appointed by the courts,
and commissiouers for the appraisal
of damages for lands tuken for public
use, are officers; and strictly and tech-
nically exercise the functions of an
office. But they are not  public of-
ficers’ witbin the inhibition of the
Constitution (which prohibited judges
from exercising ‘‘any power of ap-
pointment to public office).” * # «
‘While the duties of the class of of-
ficers last named, referées, ctc., were
of a public nature, and in a sense
concerncd the public and the admin-
istration of justice, and were exer.
cised under authority derived from
the State directly, and pot from in-
dividuals, still they related especially
to particular individuals and a specific
litigation; nnd their authority is re-
stricted tospecific matters,and no gene-
ral powers are conferred upon them
authorizing to act in respect to all like
cases, or in any case or matter other
than specified and named in their ap-

pointment.  They owed no duty to
the publie, and could petform no ser-
vice for the public. The trust they
exercise and the duties they perform
are ‘ transient and occasional” They
are not cal’ed upon to take the con-
stitutional oath of oflice, and are not
eotitled to the emoluments of the
office, except such as grow out of and
pertuin to the duties actually per-
formed.  Judge PLATT defines the
legal meaning of the term ‘office’ to
be ‘an employment on behalf of the
government in any station or public
trust, not merely transient, occasional
or incidental.’ (In r¢ Attorneys, ctc.,
20 Johny. (N. Y.)492). When * pub-
lic’ is the prefix of *officer,’ the de-
finition is very apt, aod clearly and
with precision marks the limit of the
conslitutional prohibition, *» * «
‘ Public office,’ ns used in the consti-
tution, has respeet 1o a permanent
trust to be exercised in behalf of the
government, or of all citizens who
may need the intervention of a public
functionary or officer, and in all mat-
ters within the range of the duties
pertaining to the character of the
trust. It means aright to excrcise
generally, and in all proper cases, the
functions of a public trust or employ-
ment, and to receive the fees and
emoluments helonging to it, and to
hold the place and perform the duty
for the term and by the tenure pre-
scribed by law,”
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THE LAW OF OFFICES AND OFFICLRS. [Book I.

§ 3.

office. A man may certainly be employed under a contract,
express or implied, to perform a service without becoming an
officer.”!

“We apprchend that the term ‘oftice,’” said the judzes of the
supreme court of Maine, “implics a delegation of a portion of
the sovercign power to, and the possession of it by, the persun
filling the office; and the exercise of such power within legal
limits constitutes the correet discharge of the dutics of snch
oftice. The power thns delegated and possessed may be a portion
belonging sometimes to one of the three great departments and
sometimes to another ; still it is a legal power which may be right-
fully exercised, and in its effects it will bind the rights of others,
and be subjeet to revision and correction only according to the
standing laws of the state.  An employment nerely has none of
these distinguishing features. A public agent acts only on behalt
of his prineipal, the public, whose sanction is generally consid-
cred as necessary to give the acts performed the aunthority and
power of a publie act or law.  And if the act be such as not to
require such subscequent sanction, still it is only a species of ser-
viee performed under the public authority and for the public
eood, but not in the exereise of any standing laws which are
considered as rules of action and guardians of rights.”™*

“ The officer is distinguished from the employce,” says Judge
Coorry, *in the greater importancee, dignity and independence
of his po=ition ; in being required to take an official oath, and per-
Liaps to give an official bond; in the liability to be called to
account as a publie offender for misfeasance or non-feasance in
otfice, and usually, though not necessarily, in the tenure of his
In particular cases, other distinetions will appear which
M3

])usitiOIl.
are not general.

§ 3. Office differs from a Contract.—An office also differs

1 United States ». Maurice, 2 Brock.
(U. 8. C. C) 96,

2Qpinion of Judges, 3 Greenl. (Me.)
481.

*Throop t. Langdon, 40 Mich. 673,
682,

*‘An office is & public position cre-
ated by the coustitution or law, con-

tinuing during the pleasure of the
appuinting power or for a fixed term
with a successor elected or appoint-
ed. An employment is an agency
for a temporary purpose, which
ceases when that purpose is accom-
plisbed.” Cous. Ill., 1870, Art. 5,
g 24,
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Chap. L] 5.

78

DEFINITIONS AND DIVISIONS.

from a contract, for, as has been said, *the latter from its nature
is necessarily limited in its duration and specitic in its objects.
The terms agreed upon define the rights and obligations of both
partics, and neither may depart from them without the assent of
the other.”*

§ 4. Office involves Delegation of Bovereign Functions.—The
most 1mportant characteristic which distinguishes an office from
an employment or contract is that the creation and conferring of
an oftice involves a delegation to the individual of some of the
sovereign functions of government, to be exercised by him for
the benefit of the public;—that some portion of the sovercignty
of the country, either legislative, executive or judicial, attaches,
for the time being, to be exercised for the public benefit. Un-
less the powers conferred are of this nature, the individual is
not a public officer.”

§ 5. Office is created by Law and not by Contraot.—In distin-
guishing between an oftice and an employment, the fact that the
powers in question are created and conferred by law, is an im-
portant criterion. For though an employment may be ereated by
law, it is not nccessarily so, but is often, if not usually, the crea-
ture of contract. A public ofliee, on the other hand, is never con-
ferred by contract, but finds its source and limitations in some
act or expression of the goverminental power. Where, therefore,
the anthority in question was conferred by a contract, it must be
regarded as an cmployment and not as a public office.’

t United States . ITartwell, 6 Wall,
(U. 8.) 385, 893; United Stales o.
Maurice, 2 DBrock. 103; Matter of
Oaths. 20 Johns, (N. Y.)493; Vaughn
r. English, 8 Cal. 89; Banford v.
Boyd, 2 Cranch. (U. 8. C. C.) 8.

2 Bunn z. People, 45 111, 807, Elia-
gon o, Colemun, 86 N. C. 235; United
States r. Lockwood, 1 Pin. (Wis.)350;
Commonwealth ¢, Swasey, 133 Mass,
538; Doyle v. Aldermen, 80 N. C.
133, 45 Am. Rep. 677; Opinion of
Judges, 8 Greenl. (Me.) 403; Miller
r. Bupervisors, 25 Cal. 88; State o
Kitk, 44 Ind. 401; 15 Am. Rep. 239;

Iill 2. Boyland, 40 Miss. 618; Wal-
ker 2. Ciocinnati, 21 Oblio St. 14, 8
Am. Rep. 24; People r. Nichols, 52
N. Y. 478, 11 Am. Rep. 734; United
States ¢. Germaine, 99 U, 8. 508; Uni-
ted States . Smith, 124 U, 8. 525,
United States oo Mouat, 124 U, W5,
303.

3 Hall . Wisconsin, 103 U, 3. 5
United States . Maurice, 2 Brock,
(U. 8. C. C) 102; United States »,
Tartwell, 6 Wall. (U. 8.) 383; Brown
o. Turner, 70 N. C. 93; Shelby ¢ Al
corn, 36 Miss. 273, 72 Am. Dec. 169,
Opinion of Judges, 3 Gieenl, (Me))
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[Book 1.

& 8. THE LAW OF OFFICES AND OFFICKRS.

§ 6. Oath a usual but not a necessary Criterion. — Public
oflicers are usually required by law to take thie oath of office,
and this fact goes far in’(lctcrmining the character of the duty.!
But the taking of the oath is not an indispensable eriterion and
the office may exist without ity for, as has been said, the oath is
a mere ineident and constitutes no part of the oflice.

§ 7. Salary or Fees not a nccessary Criterion. — Like the
requirement of an oath, the fact of the payment of a salary or
fees may aid in determining the nature of the position, but it is
not conclusive, for while a salary or fees are usually annexed to
the office, it is not neecssarily s0.®  Axin the case of the oath,
the salary or fees are mere incidents and form no part of the
oftfice.*  Where a salary or fees are annexed, the otlice is often
safd to be “coupled with an interest”; where neither is pro-
vided for it is a naked or honorary oflice, and is supposed to be
accepted merely for the public good.’

§ S. Duration or Continuance as Criterion.—The term ofiice, it
1s said,® embraces the idea of tenure and duration, and certainly
a position which is merely temporary and local eannot ordinarily

be considered an oflice.”

421; Buna r, Pcople, 45 Til. 406; Peo-
ple z. Nostrand, 46 N, Y, 581,
*Certainly where an individual has
been appointed or elected in a man-
ner prescribied by law, hasa desigoa-
tion or title given him by law, and
exereises functions concerning  the
public assigned to him by law, he
must be regarded asa public officer.”
JuNkKINg, J.in Dradford e Justices,

" o
33 Ga. 836,

“DBut,” says Chief Justice Marshall,

emoluments thereof " counstitutes a
portion of several of the dofinitions
of an oflice, but it is not a sine qua
non,

+State r. Stanley, 66 N. C. 59, 8
Am. Rep. 43%; Tlowerton ¢ Tate. 63
N. C. 5475 State v Kennon, 7 Obio
So5d6; United States o Hartwell, 6
Wail, (U, 8) 853

3 8tate e, Btanley, 66 N, C. 59, 8
Am. Rep. 498 Throop ¢ Langdon,

1 State e Wilson, 20 Ohio St 3147; 40 Mich, 633, 682,
Kavanauslh » Stwe, 400 Al B9, S8wavNe J.ooin United States o.

Lindsey v, Attorney General, 55 Miss,
508; Sweeny e Mayor, 5 Daly (N, Y))
274,

2 State v Stanley, 66 N C.50, R Am,
ep, 45%; Howerton oo Tate, 65 N. C.
547,

3 As has been seen o the note to
§1, “the right to take the fees and

Iariwell, 6 Wall, (U, 8.) 385, $03.

7 United States r, Hartwell, 6 Wall,
(U.8) 883: United States 0. Maurice,
2 Broek. (U 8. C. C.) 103; Bunn w.
People, 45 L 397; State » Wilson,
29 Ohio St. 347; 11l 7. Boyland, 40
Miss. 618; United States r. Hateh, 1
Pinn. (Wis.) 182; Commnouwealth o

PRAO11



Chap. 1.] DEFINITIONS AND DIVISIONS. § 9.

“if a duty Dbe a continning one, which is defined by rules pre-
scribed by the government and not by contract, which an indi-
vidual is appointed by government to perferm, who enters on the
daties pertaining to his station without any coutract defining
them, if those duties continue thongh the person be changed,—
it scems very diflienlt to distingunish such a charge or employ-
ment from an oflice or the person who performs the duties from
an oflicer.”*

At the same time, however, this clement of continnance ean not
be considered as indispensable for, if the other elements are present
“it can make no difference,” savs Pranson, (o J  whether
there be but one act or a =eries of acts to be done,—whether the
oftice expires as soon as the one act is done, or is to be held for
years or during good behavior.” ?

§ . Scope of Dutios as a Criterion.—* Anv man is a public
ofticer who hath any duty coneerning the publie, and lie is not
the less a public ofticer where his authority is confined to narrow
limits; for it is the duty of his otlice and the nature of that duty
which make him an ofticer, and not the extent of his authority.”?

Sutherland, 3 Serg. & R.(Penn.)149;  of Illinois.  Bunu . People, 45 111
Sheboygan County ». Parker, 3 Wall. 397,

(U. S.) 93; People ». Nichols, 52 N. ““In every definition given of the
Y. 478, 11 Am. Rep. 734; Throop ».  word “oflice,” the features recornized
Langdon, 40 Mich. 673. as characteristic, and distinguishing it

8o it is suid that the term office from a mere employment, are the
means ‘' an employmeat on behalf of  manner of appoiotment, and the na-
the government in any station or pub-  ture of the duties to be performed;
lic trust, not merely lransient, occa-  whether the dutics nre such as pertain
stonal or tneidenlal” In re Attor- 1o the particular ofticial designation,

neys, 20 Johns. (N. Y.) 492. aud are continuing and permanvent,and
Commissioners appointed foranin-  not occasional or temporary.”  State
definite time are not public ofticers, 2. Board of Public Wks., — N. J.
McArthur 2. Nelson, 81 Ky. 67. —, 17 Atl. Rep. 112,
A person employed for a special 'In United States = Maurice. 2

and single object, in whose employ-  Brock. (U. 8. C. C.) 103, quoted with
ment there is no enduring element, approval in Bunn ¢ DPcople, 45 11l
nor designed to be, and whose dutics 397, *

when completed, although years may 2]n State ». Stanley, 66 N. C. 59,
be required for their performance, 8 Am. Rep. 488, See also Common.
ipso facto terminate the employment,  wealth ». Evans, 74 Penn. St 124;
is not an officer in the sence in which  Vaughn 2. Evglish, 8 (al, 39,

that term Is used in the constitution 3 Carth. 479; 7 Bac. Abr, 2580; State

-1
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§ 10. THE LAW OF OFFICES8 AND OFFICERS. [Book L

£ 10. Designation of Placo as “Office” as a Criterion.—The
fact that the place is designated, in the law providing for its
creation, as an office, affords some reason for determining it to be
guch.!

§ 11.  Authority to appoint to Office constitutes a public Offi-
cor.—The authority and dunty of appointing others to office, of
themselves constitute the person vested with that authority and
duty a public officer, and it is immaterial that such pereon is not
designated as an officer and takes 1o oath and receives no fees.”

§ 12. Authentication” by chief Executive not necessary.—
Wihere an individual has been appointed or clected, in a manner
preseribed by law, has a designation or title given him by law,
and exercises functions coneerning the public assigned to him by
law, he must be regarded as a publie oflicer, and it gan make no
ditference whether he be commissioned by the chief executive
officer with the authentication of the scal of state or not. Wlhere
that is given it is but evidence of his title to the office, and this
evidence may in some cases be of greater and in others of less
sulemnity.®

§ 13. Lucrative Office, or Office of Profit.—An oflice to which
galary, compensation or fees are attachied is a lucrative office, or,
as it is frequently ealled, an office of profit.*  The amonnt of the
salary or compensition attached is not material. The awmount
attached is supposed to be an adequate compensation and tixes
the character of the oflice as alucrative one, or an oftice of protit.

r. Valle, 41 Mo. 31: Suclby r. Alcorn,  329; State ». Kirk, 44 Tod. 401, 15
36 Miss. 273, T2 Am. Dec. 169;  Am. Rep. 239; State v Valie, 41 Mo,
Vaughn r. English, 8 Cal. 39, 29; People r. Whitman, 10 Cal. 3%;
1 Bradford r. Justices, 33 Ga, 332;  Crawford ». Danbar, 52 Cal. 36; Kerr
State ¢ Wilson, 29 Ohio St. 347; 7. Jones, 10 Ind. 831; State z. De-
United  States o Tinklepaugh, 38 Gress, 53 Tex. 357; In re Corliss, 11
Blatehf, (U, 8. €. () 430, R. 1. 638, 23 Am. Rep 538; Foltz r,
2 8tate z. Stanley, 66 N. C. 59, 8  Kerlin, 105 Ind. 221, 55 Am. Lep.
Am. Rep. 4%%; Hoke o, Ilenderson, 197,
4 Dev, (N. C) L. 1,25 Am. Dec. 677; 5 Dailey ». State, 8 Blackf. (Ind)
Ilowerton v. Tate, 63 N. C. 547; State  #29. In this case it is said: ** Pay,
». Kennon, 7 Ohio St, 546, cupposed 10 he an adequuate compen-
3 Bradford o. Justices, 33 Ga. 372, sation, is attached to the performance
¢ Dailey ». State, 8 Blackf. (Ind) of their duties.  We know of no other

I 2
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Chap. 1.} DEFINITIONS AND DIVISIONS. § 20,
§ 14. Office coupled with an Interest.—An office to which a
salary or fees are attached is often said to be an oflice “ coupled

with an interest.” ?

§ 15. Honorary Office.—So an office to which no compensa-
tion attaches is frequently called a naked or honorary oftice, and
is supposed to be accepted merely for the public good.”

§ 16. oOffce of Trust —An office whose duties and functions
require the exercise of discretion, judgment, experience and skill
is an office of trust, and it is not necessary that the oflicer shionld
have the handling of publie money or property, or the care and
oversight of some pecuniary interest of the government.?

§ 17. Place of Trust or Profit.—The term place of trust or
protit is frequently used to designate positions which approximate
1o, Lut are not strictly ofltices, and yct occupy the same general
level in dignity and importance.!

§ 18. Executive Officers.—* Excentive ofticers are those whose
duties are mainly to cause the laws to be exceuted.” *

§ 19. Legislative Officera.—* Legislative officers are those
whose duties rclate mainly to the enaetinent of laws, snch as
members of Congress and of the several state Legislatures.” ¢

£20. Judioial Officers.—‘“ Judicial oflicers are those whose
duties are to decide controversies between individuals and acen-
gations made in the name of the public against persons charged
with a violation of the law.” 7

test for determining a ‘luerative office’
within the memory of the constitu.
tion. The luerativencss of an office—
its met protits —does not depend upon
the amnunot of compensation nffixed
to it. The expenses incident to an
office with a high salary may render
it less luerative, in this laticr gense,
than other offices having a much
lower rate of compensntion.”

1 State ». Stavley, 66 N, C. 59, 8
Am. Rep. 438,

tState ». Stanley, 66 N. C. 59, 8
Am. Rep. 488,

3In re Corlisg, 11 I 1, 638, 23 Am.
Rep, 5is. See Doyle r. Raleigh, 89
N. C. 133, 45 Am, Rep. 677,

4 Sce Dovle r. Aldermen of Raleigh,
89 N. C. 133, 43 Am. Rep, 677,

3 Bouvier’s Law Dictionary, title
“Oficer.”

¢ Bouvier's Law Dictionary, tile
“Officer.”

T Bouvicr's Law Dictionary, title
“OMcer.”

PRAO14



>3

2l. THE LAW OF OFFICES AND OFFICERS. [Book L.

§ 21. Ministerial Officers.—* Ministerial officers are those
whose duty it is to exceute the mandates, lawfully issued, of their
superiors.” !

§ 22, Military Officors.—* Military officers are those who

D

have command in the army.” *

§ 23. Naval Officers.—* Naval oflicers are those who are in

coninand in the navy." 9

§ 24 civil Officera.—-.\ny oflicer who Lolds his appointment
under the government, whethier Lis duties are exceutive or judi-
cial, in the highest or the lowest departinents ot the government,
with the exception of officers of the army and navy, is a civil
oflicer” ! ‘

§ 25. oOfficer de Jure.—An oflicer de jure iz one who ix, in
all respeets, legally appointed and qualiticd to exercise the office.®
The distinction between an oflicer e jure, an officer de jucto,
and a mere intruder, is one of great importance and will be fully
cousidered hereafter.

§ 26. officer do Facto.—“An oflicer de fucto,” in the compre-
hensive language of Chicf Justice Draner of Connecticut, * is
one whaose acts, though not those of a lawful officer, the law,
upon prineiples of policy and justice, will hold valid so far as
they involve the interests of the public and third persons, where
the duties of the office were exercised i —

Tfirst, without a known appointment or c¢leetion, but under
guch circumstances of reputation or acquicscence as were eal-
culated to induce people, without inquiry, to submit to or
invoke his action, supposing him to be the ofticer he assumed
to be;

Reeond, under color of a known and valid appointment or
cleetion, but where the oflicer bad failed to conform to some

! Bouvier's Law Dictionary, title {Rawle Const, 213; Story Const.
“Oflicer.” & Tun,

¢ Bouvier's Law Dictionary, title 5 I'lymouth r, Painter, 17 Conn, 585,
“Oflicer.” 44 Am. Dee, 574,

3 Bouvier's Law Dictionary, title eXce vost, § 817,

“Ofticer,”
10
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Chap. 1.] DEFINITIONS AND IIVISIONS, § 26,

preeedent requircment or condition, as to take an oath, give a
bond, or the like;

Third, under color of a known election or appointment, void,
beeause the officer was not cligible or because there was a want
of power in the eleeting or appointing body, or by reason of
some defect or irregularity in its exereise, such incligibility, want
of power or defeet being unknown to the public;

Tourth, under eolor of an clection or appointment by or pur-
snant to a public unconstitutional law, before the same is
adjudged to be such.”*

The fall discussion of this question is reserved for a subse-
quent scetion.”

11n State ¢ Carroll, 33 Conn. 419, 2 See post, § SIT.
9 Am. Rep. 409.
11
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Chap. 1V.]

BY ACCEPTANCE UF ANOTHER OFFICE.

§ 450.

CHAPTER 1V,

BY ACCEPTANCE OF ANOTHER OFFICE.

§ 419.

L DY ACCEPTANCE OF INCOMPATI-
BLE OVFICE

420. Acceptaoce of second Office
incompatible with first va.
cates first.

421. Same Subject—Exception.

422, Wbat coostitutes Incompati-
bility.

423. Illustrations of incompatible
Offices.

424. Tllustrations of Offices not in-
compatible.

425. No Proceeding necessary to
enforce Vacation.

In general

§ 419. In general.

§ 428. Acceptance of second Office
is cooclusive of Officer’s
Election 10 hold that one.

II. BY THE ACCEPTANCE OF A FOR-
BIDDEN OFFICE.

427. In general.

428. Distinction between Eligibility
to Election and Power to
hold.

429. Acceptance of forbidden Office
vacates first.

430. Same Subject—Not when first
Office held under ditferent
Government.

431. Same Subject—Illustralions of
the Rule,

It is contrary to the policy of the law

that the same individnal should undertake to perform inconsis-
tent and incompatible duties. So also, as has been seen, it is
frequently provided by constitutions and statutes that officers
Lolding offices of one class or under one authority, shall not also
hold an office of a different class or created by a different anthor-
ity. Prohibitions of the first kind arise under the common law;
those of the second are the creature of express constitutional or
statutory enactinent.

The subject will, therefore, be considered under two heads:

I. By the acceptance of an incompatible office.
II. By the acceptance of a forbidden office.

I
BY ACCEPTANCE OF INCOMPATIBLE OFFIOE.

§ 420. Aocceptance of second Office incompatible with first,
vacates first Office.—It isa well scttled rule of the common law

267
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§ 421 THE LAW OF OFFICES AND OFFICERS. [Book II.
that he who, while occupying onc office, accepts another incom-
patible with the first, Zpso fucto absolutely vacates the first oftice
and his title is thereby terminated without any otler act or pro-
ceeding.!  That the second office is inferior to the first does not
aflcet the rule.®  And even though the title to the second office
fail, as where the cleetion was void, the rule is still the saine, nor
can the oflicer then regain posscssion of his furmer office to
which another person has been appointed or elected.?

§ 421. Same Bubject—Exception.—Dut an exception is made
to the general rule in those cases in which the officer can not
vacate the first office by his own act, upon the principle that he
will not be permitted to thus do indirectly what e could not do
dircetly.  Sueh an aceeptance, it is said, thongh it may be ground
for amotion, does not operate as an absolute avoidance in those
cases where a person cannot divest himself of an oftice by his
own mere act, but requires the coneurrenee of another anthority
to his resignation or amotion, unless that authority is privy and
consenting to the sceond appointment,

“ Upon principle, not conflicting with any of the anthorities,”
says ’arke J., in stating this exception, ““it scems that an ofticer
cannot avoid his oflice by accepting another, unless his office be
guzh as he conld determine by his own act simply, or unless that
authority concurs in the new appointment which eould accept
the surrender of or amove from the old one.””*

Such a concurrence, however, is implied where the power
authorized to accept his surrender of the first oflice appoints him
to the sceond.®

§ 423, What constitutes Incompatibility.—This incompati-

1 Milward ¢. Thatcher, 2 T. R. 81;
Rex z Patteson, 4 B. & Ad. 9; Rexe.
Ilughes, 5 B. & C. 836; Rex & Tiz
zard, 9 B. & C. 418; State 0. Brinker-
hoff, 66 Tex. 45; Pooler ». Reed, 73
Me. 129; State . Deliwood, 33 La.
Ann. 1220; State ». West, 33 La. Ann.
1261; Stubbs v. Lee, 64 Me. 195, 18
Am. Rep. 251; State r. Goff, 15 R. L.
505, 2 Am. St. Rep. 921, 9 Atl. Rep.
226; State ». Buttz, 9 8. C. 156; Pco-
ple v. Carrique, 2 Hill(N. Y.) 83; Peo-

ple z. Hanifan. 06 I1l. 420; Cotton ¢.
Phillips, 56 N. H. 220; Kenney ».
Goergen, 36 Minn. 190; Magie +. Stod-
dard, 25 Conn. 565, 68 Am. Dec. 375;
Pcople ». Nostrand, 46 N. Y. 875;
State v. Brinkerhoff, 68 Tex. 45; Bien-
court v. Pasker, 27 Tex. 562; Ez parte,
Call. 2 Tex. App. 407. )

2 Milward v. Thatcher, 2 T. R. 81.

8 Rex v. Hughes, 5 B. & C. §86.

4 Rex v. Patteson, 4 B. & Ad. 9.

5 State v. Brinkerhoff, 66 Tex. 45.
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Chap. 1V.]  BY ACCEPTANCE OF ANOTHER OFFICE. § 422,
bility which shall operate to vacate the first office exists where
the nature and duties of the two oftices are such as to render it
improper, from considerations of publie poliey, for one person
to retain both.*

1t seems to be well settled that the mere physical impossibility
of one person’s performing the duties of the two oftices as from
the lack of time or the inability to be in two places at the same
mortnent, is not the incompatibility here referred to.* It must
be an inconsistency in the functions of the two offices, as judge
and clerk of the saine court, claimant and auaditor, and the like.?
“ Where one office is not snbordinate to the other, nor the rela-
tions of the one to the other such as arc inconsistent and repng-
nant, there is not,” says FoLeer J., “that incompatibility from
which the law declares that the acceptance of the one is the vaca-
tion of the other. The force of the word, in its application to
this matter is, that from the nature and relations to each other,
of the two places, they ought not to be held by the same person,
from the contraricty and antagonism which would result in the
attempt by one person to faith{ully and impartially discharge the
duties of one, toward the incumbent of thic other. Thus a man
may not be landlord and tenant of the same premises.  Ile may
be landlord of one farm and tenant of another, though he may
not at the samne hour be able to do the duty of cach relation.
The offices must subordinate, one the other, and they must, per se,

! Pryan o, Cattell, 15 Towa 038;
People 0. Green, 58 N. Y. 205; Stubbs
v. Lee, 04 Me. 195, 18 Arn. Rep. 251;
State r. Buttz, 9 8, C. 156; Pcople .
Green, 5 Daly (N. Y.) 234; State o
Goff, 15 R. 1. 505, 9 Atl. Rep. 226, 2
Am. St. Rep. 921; State . Brown, 5
R. 1.1, 11; State . Feibleman, 28 Ark.
434,

% The definition given in Bacon’s
Abridgement, Vol. 8, tit. Offices. K.
¢ Offices arc said to be incompatible
and inconsistent so as to be exccuted
by the same person, when from the
multiplicity of business in them they
can not be executed with care and

ability; or when, their being subordi.
nate and interfering with each other,
it induces a presumption tircy can not
be executed with impartiality and
honesty,” and that by Bacrey, J., in
Rex z. Tizzard, 9 B. & C. 418, 421,
that ‘‘two oftices are incompatible
where the bolder can not io every in-
stance discharge the dutics of each,”
scem in some degree contrary to the
text; but the rule in the text is sup-
ported by the best considered authori-
ties. Sce cases cited in preceding
note,

3 See cases cited in note 1 of this
Fection.
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§ 423. THE LAW QF OFFICES AND OFFICERS. [Book II.
have the right to interfere, one with the other, before they are

incompatible at common law.”?

§ 423. Ilustrations of incompatible Offices.—In accordance
with the rule of the last section it is held that the following
offices are incompatible and that the acceptanee of the second
vacates the first: that of town clerk and that of alderman ;* that
of trial justice and that of deputy sheriff;* that of justice of the
peace and that of constable,* sheriff, deputy sheriff or corcner;*
that of deputy sheriff and that of justice af the peace;¢ that of
a prudential committee and that of auditor of a school district ;”
that of state solicitor and that of member of congress;* that of
councilinan and that of city marshal ;* that of justice of the dis-
trict court and that of deputy sheriff ;* that of postmaster and
that of judge of the county court.”

§ 424, Illustrations of Offices not incompatible.—On the
other hand the following offices have been held to be not incom-
patible: that of school director and that of judge of elections ;"
that of clerk of a school district and that of collector of the dis-
trict 3 that of member of the asseinbly and that of clerk of the
court of special sessions ;* that of supervisor of a county and that
of deputy clerk of the eireuit conrt of the county ;™ that of clerk
of the district court and that of court commissioner ;™ that of erier
and that of messenger of a court.”

§ 425. No proceeding necessary to enforce Vacation.—As
stated in the general rule, the acceptance of the second oftice

1In People 9. Green, 58 N. Y.
205,

2 Rex 2. Tizzard, 0 B. & C. 418,

3 Stubbs 0. Lee, 64 Me, 195, 18 Am,
Rep. 251

¢ Magic z. Stoddard, 25 Conn. 565,
68 Am. Dec. 875; Pooler v Reed, 73
Me. 129,

s Opinion of Juidges, 3 Maine, 486.

¢ Wilson ». King, 3 Littell (Ky.)
457, 14 Am. Dece. 84.

7 Cotton 9. Phillips, 56 N. H. 220,

8 State 9. Buttz, 9 8. C. 150,

# State v. Hoyt, 2 Oregon, 246.

° State ¢. Goff, 15 R. 1. 565, 2 Am.
St. Rep. 921, 9 Atl. Rep. 226.

'* Hoglan ». Carpeater, 4 Bush (Ky.)
89,

12 In re District Attorney, 11 Phila.
0645,

1" Howland ¢. Luce, 16 Jobns, (N.
Y.)135.

¢ People ». Green, 58 N: Y. 265,
affirming 5 Daly 254.

1 Gtale 0. Feibleman, 28 Ark. 424.

'* Kenuey ». Goergen, 36 Minn. 190,
31 N. W. Rep. 210.

' Preston 0. United States, 87 Fed.
Rep. 417.
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BY ACCEPTANCE OF ANOTHRER OFFICE § 427.

Clap. IV.]
ipso faclo vacates the first. No proceeding, therefore, by quo
warranio or otherwise, is neccssary in order to declare or com-
plete the vacation of the first office, but it may be at once filled
again either by appointment or election as the law provides.!

§ 426. Acceptance of second Office is conclusive of Officer’s
Election to hold that one.—Upon his election or appointinent to
the second office, the officer has a right to elect which of the two
he will have and retain, but his clection must be deemed to bo
made when he accepts and qualifies for the second.’

As is sdid by ArppLErON, C. J., “Where one has two incomn-
patible offices, both can not be retained. The public has a right
to know which is held and which is surrendered. It should not
be left to chance, or to the uncertain and fluctuating whim of
the office holder to determine. The general rule, therefore, that
the acceptance of and qualification for, an office incompatible
with one then held is a resignation of the former, is one certain
and reliable, as well as one indispensable for the protection of
the public.” *

IL
BY THE ACCEPTANCE OF A FORBIDDEN OFFICE.

§ 427.  In general.—From motives of public policy, it is fre-
quently provided in the state constitutions and statutes that a
person shall not at the same time Lold an office of trust or pro-
fit both under the State and under the Federal government ; that
persons holding judicial offices shall not at the same time hold
other offices of trust or profit; that a person shall not at the
same time hold two offices of trust or profit, and the like.

These provisions often cover substantially the same ground as
the common law prohibition against holding incompatible offices ;

! Rex 0. Trelawney, 8 Burr 1615;
Milward o. Thatcher, 2 T. R. 81
Rex ». Tizzard, 9 B. & C. 418; Peo-
ple o. Hanifan, 96 Ill. 420; State .
Dellwood, 83 La. Ann. 1229; People
v. Carrique, 2 Hill (N. Y.) 03; State
0. Buttz, 9 8. C. 156; Shell. o
Cousins, 77 Va. 828; State o. Brink-

erhoff, 66 Tex. 45; Btubbs ». Lee, 64
Me. 195, 18 Am. Rep. 251; Cotton ».
Phillips, 56 N. H. 220; Pooler .
Reed, 73 Me. 129.
8State ». Brinkerhoff, 86 Tex. 45.
2 Stubbs v. Lee, 64 Me, 195, 18 Am,
Rep. 251,
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§ 428, THE LAW OF OFFICES AND OFFICEKS. [Book II.
but they also, in many cases, go further than that and arbitrarily
prohibit the holding of two offices which the common law might

not declare incompatible.

§ 428. Distinction between Eligibility and Power to hold.—
As has been seen in an earlier portion of the work, it is fre-
quently declared that persons holding one office shall be ineli-
gible to eleetion to another, either generally or of a certain kind.
These provisions being held to incapacitate the incumbent of the
first oflice to election to the second, it follows that any attempted
clection to the second is void and that if, by color of it, hLe
attempts to hold the sceond office he will be removed from it.!
It is thus the second oflice which is vacated instead of the first.

In California, however, under a constitutional provision that
“no person holding any luerative office under the United States or
any other power, shall be cligible to any civil office of profit
under this State,” it is leld that this means eligibility to Aaold
office as well as to be clected to it, and henee disqualifies a person
holding a civil oftice of profit under the state, e. g. that of conaty
supervisor, from continuing to hold this office after he had
reeeived and ceutered upon a lucrative office under the United
States, as that of postmaster.

§ 429. Acceptance of forbidden Office vacates first.— W here,
however, it is the Zoliling of two oftices at the same time which
is forbidden by the constitution or the statutes, a statutory incom-
patibility is ereated, similar in its effeet to that of the common
Taw, and, as in the cuse of the latter, it is well settled that the
aceeptanee of a sceond office of the kind prohibited, operates
ipso fuclo to abrolutely vacate the first.?

No judicial determination is therefore necessary to declare the

1 Crawford . Dunbar, 52 Cal. 36; 1229; State . West, 33 La. Ann.

Vogel ¢, State, 107 Ind. 374; Invre
Corliss, 11 R. 1. 638, 23 Am. Rep.
5N,

2Pcople ¢. Leonard, 73 Cal. 230, 14
Pac, Rep. 853,

3 People 0. Brooklyn, 77 N. Y. 503,
83 Am. Rep. 659; Shell z. Cousins, 77
Va. 828; State v. Newhouse, 20 La,
Ann. 824; Statc 7. Arata, 32 La.Ann,
193; State 0. Dellwood, 33 La. Ann,

1261; State o. Draper, 45 Mo. 335;
Dickson o. Pcople, 17 1Il. 191; Foltz
¢. Kerlin, 105 Ind. 221, 55 Am. Rep.
197; Dailey v. State, 8 Blackf. (Ind.)
329; Creighton . Piper, 14 Ind. 1%2;
State r. Kirk, 44 Ind. 401, 15 Am,
Rep. 239; Lucas . Shepherd, 16 Iud.
368; Howard ». Shoemaker, 35 Ind.
111.
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Chap. IV.]  BY ACCEPTANCE OF ANOTHER OFFICE. § 430.

vacancy of the first, but tlic moment he aceepts the new office
the old one becomes vacant. As is said in one case, “Ilis
acceptance of the one was an absolute determination of his right
to thic other, and left hin *no shadow of title, so that neither
quo warranto nor amotion was necessary.’ ”*

§ 430. Same Subject—Not when first Office held under dif-
ferent Government.—But an exception is made to this rule where
the first office is held under a different government from that
which conferred the second.

Thns in Indiana, under a constitutional deelaration that no
person shall “liold more that one luerative office at the same
time,” it was held that where one who at the time of Lis clection
to one lucrative office, that of township trustee, holds another
lucrative office, that of United States postmaster, he will he
compelled to vacate the sceond office which le held under the
State.

«Jt is doubtless the general rule,” said the court by Erviorr,
J., “that where a man accepts an oflice held under the State, he
vacates another held under the saine sovercignty.?

But the reason of the rule fails when applied to offices held
under different sovereigntics, and where the reason of the rule
fails, so also does the rule. There is reason for the rule where
the offices emanate from the same government, but nonec where
the offices are created by different governments.” The National
law neither creates nor governs a State oflice; neithier induets
the officer into office nor expels him from it; necither fixes his
qualifications nor prescribes his disabilities. On the other hand,
the State law exerts no dominion over the Ifederal officer as an
officer, neither preseribes his qualifications nor declares his disa-
bilities, and it is thercfore logically inconceivable that the accep-
tance of an office existing under a State law vacates an office

1 People ». Brooklyn, 77 N. Y, 503, (Ind.)329; Lucas ». Shepherd,16 Ind.
33 Am. Rep. 659; Whiting ». Car- 868; Creighton r. Piper, 14 Ind. 182:
rique, 2 Hill (N. Y.) 03; People v. Howard v. Shoemaker, 35 Ind. 111;
Nostrand, 46 N. Y. 881; People v. Cotton o. Phillips, 56 N. H. 220;

Green, 58 N. Y. 804 Milward o. Thatcher, 2 T.R. 81: Peo-
2Foltz o. Kerlin, 105 Ind. 221, 55 ple 0. Hanifan, 96 IIl. 420; Stubhs
Am. Rep. 197. 0. Lee, G4 Me. 195, 18 Am. Rep. 251;
3Citing Dailey o. State, 8 Blackf.  Shell o. Cousins, 77 Va. 828,
(18) 273
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existing under a National law., Where, as here, 2 man elected
to a State office persists in retaining a Federal office, actually
remains in it, enjoying its emoluments and discharging its dutics,
lie does not, in legal contemplation and certainly not in fact,
vacate it by entering into an office existing under the laws of the
State, and for this plain reason the laws of the State do not
operate upon Federal offices.  Ouar laws do not extend to offices
created by the geucral government, and no act, that an officer
acting under our laws cau do, ean vacate an office upon which
our laws do not operate. Nothing done under our laws can
operate where our laws are without effect.  We must therefore
lhold that a man can be expelled froin a State ofice who persists
in lolding oue given him by the Federal government, or we
must concede that the courts of Indiana cannot control a eitizen
who assumes to hold oflice in direct violation of the Counstitution.
This coneession will not be made.”

But this exception made by the court must, it is believed, be
limited to the exact state of facts before the court, 7. e. where
the Irederal office is accepted last, for if the order of events had
been reversed and the Federal office had been aceepted second,
the court would have had no difficulty in declaring the first
vacated under the general rule without making the exception in
its application where the offices are held under different sov-
ercignties. And the cascs are numerous in which under express
provisions the State oflice has been held vacated by the subse-
quent acceptance of the Federal office.!

§ 431. Same Subject—Illustrations of the Rule.—The general
rule may be illustrated by the following application of it:
Where the constitution provides that no person holding any
lucrative office under the State, shall be a member of the
general assembly, one who accepts an election to the assembly
while Liolding the oflice of cirenit judge vacates the latter office;
where the constitution provides that no person holding an office
of honor or profit under the United States shall hold any office
of honor or profit under the State, a_person who is a director of

t See Dickson o. People, 17111. 191;  Tex. 887; State 0. Buttz, 9 S. C.
People v. Brooklyn, 77 N. Y. 503,33  156.
Am. Rep. 639; State v, De Gress, 63 2 State v. Draper, 45 Mo, 855.
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a State deaf and dumb asylum, vacates this office when he accepts
that of United States marshal ;' where the constitation prohibits
one person from holding two Incrative offices at the same time,
one who holds the office of county recorder vacates it if he
accepts that of county commissioner,® or, if holding that of
county eommissioncr, vacates it upon aceepting that of deputy
treasurer,? or, if holding that of prison director, he vacates it upon
accepting that of mayor; * under a constitutional provision that
no person shall hold more than one office of trust or profit at
the same time, the office of jury commissioner is vacated
by accepting that of police commissioner,® member of school
board or tax assessor,’ and that of member of the bhoard of
health is vacated by accepting that of jury coinmissioner; 7 where
the constitution provides that “sheriffs shall Liold no other
office,” the acceptance of any second office vacates the first ;2 g
Jortiori, where the charter of a city prohibits an alderman from
holding any other office, and provides that by his election to and
acceptance of another, his office as alderinan shall immediately
become vacant, an alderman who is eleeted to Congress and
accepts the office 4pso facto vacates his oftice of alderman.?

! Dickson 9. People, 17 I1l. 191, ¢ State . Dellwood, 83 La. Ann.
tDailey ». State, 8 Blackf. (Ind.) 1229; State o. West, 33 La. Ana.
829. ' 1201,
$Lucas v. Shepherd, 16 Ind. 868. 7State o, Arata, 32 La. Apn. 193,
4Iloward o. Shoemaker, 85 Ind. 8Shell ». Cousians, 77 Va. 328.
111, ® People o. Brooklyn, 77 N. Y.
5State v. Nowhouse, 20 La. Ann. 503, 33 Am. Rep. 659.
824.
275

PRA025



§ 470C. THE LAW OF OFFICES AND OFFICERS, [Book II.

CHAPTER IX.

OF THE REMEDY BY QUO WARRANTO.

§ 476. In general. § 487. Issupersedcd by special stata-

477. Nature of the Remedy. tory Remedy.

478. In what Cases applied. 488. Proceedings usually conduct-

479. Will not lic where Position is ed in Name of the Public.
not a public Oftice, 489. Practice in instituting the Pro-

480. Same Subiject—What are Offi- ceedings.
ces withio this Rule, 490. Interest of Relator.

481. Same Subjcct—What are not 491, The Requisites of the Infor-
Offices. mation.

482, Possession and User of the 492. The Defendant's Pleadings.
Office must be shown. 493. The Replication.

483. 1s a civil Procceding. 494. The Burden of Proof.

434, Is a dieretionary Remedy. 495. Trial by Jury.

4%5. Effect of Aequicscence. 496. The Judgment.

486. Will not lic where there is 497. Effect of the Judgment.
other plain and adequate 498. Damages for Usurpation.
Remedy. 499, Costs,

§ 476. In genoral.—As has been frequently scen in carlier
portions of this work, the remedy usually adopted for the pur-
pose of trying the title to public office is that ordinarily spoken
of as gro warranto. In some of the States special remedies have
Leen provided for the purpose, but in the majority of them the
procecding by quo warranto is still retained, and scems to
deserve separate consideration,

§ 477. Nature of the Remedy.—The ancient writ of gwo
awarranio was a high prerogative writ, in the nature of a writ
of right for the king, against one who usurped or claimed any

=

office, franclise or liberty of the crown, to inquire by what
authority he supported his claim, in order to determine the
right.?

In mnodern times in England, and in the United States, the
ancicnt writ has fallen entirely into disuse, and is superseded by

' High Ex. Leg. Rem. § 592.
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Chap. 1X.]  oF THE REMEDY BY QUO WARRANTO. § 478.
the information in the nature of a guo warranto, which is a pro-
ceeding by information in tlie proper court to determine by
what anthority, quo warranto, he assumes to hold and exercise
the oflice in question. The use of this remedy, and the prac-
tice and procedure in secking and applying it, have been regu-
lated by statute in many of the States and in some superseded
altogetlier, but where still in use, its main features are still the
same.’

§ 478. In what Cases applied.—The proceceding by guo war-
ranto is the proper and appropriate remedy for trying and
determining tlie title to a public office, and of ascertaining who
is entitled to lLiold it; of obtaining the possession of an oftice to
which one has been legally elected and has become duly qualified
to hold, and also of removing an incumbent who has usurped it,
or who claims it by an invalid election, or who illegally countin-
ues to hold it after the expiration of his term.® Both of these
remedics may be sought by the same information.?

Quo warranto is also an appropriate remedy for testing the
validify of a statute under which the respondent’s office was cre-
ated.*

For the purpose of ousting an actual incumbent and of

1 Superscded by other remecdies in
New York. JForm but not the
substance changed. in Dakota. Terri-
tory v. Hauxhurst, 8 Dak, 205; Lies
in Kansas, notwithstanding statute.
Tarbox ». Sughrue, 36 Kans. 223.

1Griebel ». Btate, 111 Ind. 369, 12
N. East. Rep. 700; Williams ». State,
(9 Tex. 368, 6 8. W. Rep. 845; State o,
Owens, 63 Tex. 261; Owens ». State,
4 Tex. 500; State 2. Mechan, 45 N,
J. L. 189; Territory o. Ashenfelter,
~~ N. M. —, 12 Pac. Rep. 879; Da-
vidson ©. Biate, 20 Fla. 784; Osgood
r. Jonecs, 60 N. H. 543; French o,
Cowan, 79 Me. 428; Tarbox ». Sugh-
rue, 36 Kans. 225; Nceland ». State,
89 Kans. 154; Slate 9. Commission-
ers, 39 Kans. 85, 19 Pac. Rep. 2;
Collins v, Huff, 63 Ga. 207; Hardin ».

(20)

Colquitt, 63 Ga. 539; People .
‘Waite, 70 Il 23; Pcople ». Moore,
73 Il 132; People o. Callaghan, 83
11, 128; Stone ». Wetmore, 44 Ga.
495; Pcople 0. Sweeting, 2 Johns. (N.
Y.) 184; State z. Schnierle, 5 Rich.
(8. C.) 299; State ». Brown, 5 R. L. 1;
Territory v. Hauxhurst, 8 Dak. 205;
Tlammer z. State, 44 N. J. L. 667;
BState v Stein, 13 Neb, 829; Gass ¢
State, 34 Ind. 425; Farrington ¢. Tur-
ner, 53 Mich, 72, 51 Am. R-p. 83,

3Griebel 0. State, 111 lod. 369, 12
N. East. Rep. 700.

4People z. Riordan, — Mich. —, 41
N. W. Rep. 482; People ». Maynard,
15 Mich. 463; Attorney-General o
Holihan, 29 Mich. 116; Afttorney-
General 7. Amos, 60 Mich. 372.
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[Book 1L

admitting another to tho office, guo warranto is, as has been
seen,’ the remedy and not mandamus.’

! Ante, §§ 216-218.

tFrey o. Michie, 68 Mich. 328,30 N.
‘W. Rep. —, 12 West. Rep. 586.

French 0. Cowan, 79 Me. 426. In
this case FosTER, J., says:

“*The oftice to which the petitioner
seeks to be restored is actually filled
by another, claiming under a legal
app: intment, admitted and sworn
and excreising the functions of the
oftice under color of right. In such
case, the appropriate remedy of the
petitioner in the first instance, if en-
titled to any, is by quo warranto, and
not by mandamus slone. In this cace,
the petitioner is virtually attempling
to oust an actual incumbent, and to
place himself in an oftice, the title to
which is in controversy, asd wbich
caonot be tried in a proceeding of
ihis kind. The geoeraland well nigh
universal rule is that mandamus is
not an appropriate remedy to try the
title to an oflice as against one actu-
ually in possession under color of
law. The decided weight of author-
ity, both in the English and Ameri-
can courts, is in support of this doe-
trioe.

In Dane’s Abridgement the rule is
thus stated: ‘But if the office be
already full by the possession of an
officer de facto, mo writ wili be
granted to procecd to a new election,
until the person in possession has
been nusted on procecdings in que
warranio.’

Judge Dillon, in his work on mu-
nicipal corporations, after stuting the
Euglish rule as above given, and that
the same is generally recognized to be
the law in this country, says: ‘We
havo before secn that it is the doc-
trine of the English law, guite gen-
erally adopted in this country, that

where a person is in the actual pos-
session of an office under an election
or a commission, and is thus exercis-
ing its duties under cojor of right,
that the validity of his election or
commission cannot, in general, be
tried or tested on a mandamus to
admit another, but only by an infor-
mation in the nature of guo war
ranto.’ §§ 674, 673, 679, 680, 716.

Thesame doctrine is moreemphatic-
ally laid down in High on Ex. Leg.
Rem, § 49, and he asserts that the rule
is established by an overwhelming
currcnt of authority that mandamus
will not lie to compel the admission of
another claimant nor to determine
the dizputed question of title to an
office, where it is already filled by an
actual incumbent who is exercising
the functions of the office de facto
and under color of right. In such
cases, the party complaining and de-
sirous of an adjudication upon his
alleged title and right of possession,
must assert his rights by the only
proper, efficacious and speedy rem-
edy, and that is an information in-
the nature of 8 quo warranio.

A careful examination of the de-
cisions both of the English and
American courts will not fail to con-
vince the most doubting mind thas
the general current of authority runs
in the same direction, and that the -
exceptions to the rule are rare and
not weil fouoded. A fcw of the very
mavy authorities bearing directly
upon this rule are given,—enough
when examined to authenticate the
assertion that the rule is too well set-
tied to Le denied. Kingo. The Mayor
of Winchester,7 A. & E. (34 E. C.
L. 81); The Queeno. The Mayor of
Derby, 7A. & E. (34 E. C. L. 135);
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Chap. 1X.]

OF THE REMEDY BY QUO WARRANTO.

§ 478

So a bill in equity will not lie at the suit of a private indi-
vidual to restrain the exercise of official functions, but resort
must be had to the remnedy by quo warranto.!

King v. The Mayor of Oxford, 6 A.
& E 348 (33 E. C. L. 89); Frost .
The Mayor of Chester, 5 E. & B. 538
85 E. C. L. 536). CoLkRIDGE, J.:
‘A mandamus goes only on the sup-
position that there is no ono in office,
for the purpose of restoring a party
to oflice or to causo an election to be
held.” The King ». The Mayor of
Colchester, 2 T. R. 259; The Queen
e. Phippen, 7 A, & E. 966 (34 E. C,
L. 263); Pcople ». New York, 3
Johns. Cases i9; in this case the court
held: ‘Where the office 1s already
filled by a person who has been ad-
mitted and sworn, and is in by color
of right, o mandawmus is never issued
to admit another person, and it is
there laid down that the proper rem-
edy, in the first instance, is by in-
formation in the nature of a gquo
warranio by which the rights of the
parties may be tried. People o. Stev-
ena, 3L (N.Y.)620; Pecple s. Lane,
55 N.Y 219; In re Gardner, 68 N, Y,
452 ;. Dvaune %, McDousld, 41 Coan,
517 ; Wuod . Fitzgerald, 8 Oregon
66S; Underwood o, Wylie, 5 Ark, 248;
Bonner v. The State, 7 Ga, 473; Peo-
ple 0. Detroit, 18 Mich. 833; Browa
9. Turner, 70 N. C. 93; Denver o,
Hobart, 10 Nev. 28; Mecredith o. Su-
pervisors, 50 Cal. 433. ‘Maudamus
will not be issued to admit a person
to an office while another is in under
color of right,’ State ». Audilors, 36
Mo. 70; ‘Mandamus will not lic to
turn out one officer and to admit an-
other in his place;” People 9. Matte-
son, 17 Ill. 167; People o. Head, 23

111 325; Hill ». Goodwin, 50 N. H.
441; Er parts Hnrris (Alabama) 14
Am, Law Reg. (N. 8.)646; McGee ».
State, 1 West. Reporter, 467 (Indi-
anr); Ellison e, Raleigh, 890 N. C.
125. ‘By quo warranio the intruder
is cjected. DBy mandamus the legal
officer is put in his place.” Prince .
8killin, 71 Maine, 366,

That there have been exceptions to
the rule is true. But upon what
principle the exceptions have been
founded, whero there has been an
actual iocumbent, exercisiog the
functions of the office, and bring in
under color of right, the decisions
themaclves fail to affurd any satisfac-
tory answer. In Maryland and Vir-
ginia, the courts have Lcld that in
such cases mandamus would lie, Thus
in Dew . The Judges of the Sweet
Springs Dist. Court, 8 Hen. & Munf.
1, it was held that mandamus was the
best remecy. S0 in Herwsood e
Marskatl, ¥ M3. 88, the cours ot ap-
penls of Maryland, came to the con-
clusion that resort to quo warrunto as
preliminary to mandamus was not
necessary ou the grounds of delay
growing out of the use of the process,
citing in support of its decision the
case of Strong, Pet. 20 Pick. 484, a case
more genorally referred to as an ex-
ception to the rule than any other
authority. But an esamination of
that casec shows the fact that it was
mandamus to the board of examiners
to issue a certificate of apparent elec-
tion to the pctitivner, although, as
the court there say, he might then be

' Oszood o. Jones, 60 N. H. 513,
Equity not the proper form to try

title to office: Hinckley o. Breen, 55
Coon. 119.
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Quo warranto will also lie for the purposc of ousting an
incumbent whose title to the office has been forfeited by miscon-
duet or other eanse.!  And in such a case it is not necessary that
the question of forfciture should ever before have been pre-
sented to any court fur judicial determination, but the court,
having jurisdiction of the guo warranto proceeding, may deter-
mine the question of forfeiture for itself.” The question must,
however, be judicially determined before le ean be ousted.
“ And if the alleged ground for onsting the officer,” says Y ALEN-

TiINE, J., s that e has forfeited his oflice by reason of certain

obliged to resart to guo warranto to
test the title to the nflice. A distinc-
tion is there made between the cases
where applications bad been made to
be admitted to aa oflice by proceed-
ings on mundamus, and the case there
decided, where the petitioner only
sought for a certificate of his election,
like the case of Marbury ». Madison,
1 Cranch 16%-9, and The King o. The
Mayor of Oxford, 6 A. & E. 319 (33
E. C. L. 89), where it was said that
the certificate was only one step
toward the completion of the title.
The courtai<o in Strong’s Case admit-
ted that the two processes might be
necessary to enable the petitioner to
goet possession of tue oflice,—the one
establish the legality of his election,
the other to =et aside that of the in-
cumbent, and  thut although they
were independent of each othier, they
might have been applied for at the
same time and proceeded paré passu,
The court arynendn claimed  that
there are authorities in support of
the doctrine that mandamus is the
appropriate remedy where there is an
actual incumbent acting de farlo, but
the decision of the court is not based
upon that ground, and is not author-
ity to theextent claimed in Conklin ¢.
Aldrich, 98 Mass. 553, where it is re-
ferred to. The generul tenor of the
decisions from Massachusetts recog-

nize and adopt tke rule rather than the
exception to it. Attoroey-General
©. Simonds, 111 Muss. 256, It is a
fundamental principle that manda-
mus can be used only to compel the
respondent to perform some duty
which he owes to the petitioner, and
can be maintained only on the ground
that the petitioner has a present,
clear, legal right to the thing
claimed, aud that there is a corres-
ponding duty on the part of the re-
sponden8 to render it to him. 1f
therefore, as in the case at bar, the
two persons are claiming the title to
office adversely to each other, the
respondent being in possession and
cxercising the duties pertaining to
that oftice de fucto uuder color of
right, mandamus will not lie to com-
pel the admission of the petitioner,
orto determine the disputed question
of title.”

1 Commonwealth 2. Walter,83 Penn.
St. 105, 24 Am. Rep. 154; State ».
Collier, 72 Mo. 13, 37 Am. Rep. 417;
State z. Wilson, 30 Kaus. 661; Dul-
Jam ». Willson, 53 Mich. 392, 51 Am.
Rep. 128,

2 Commonwealth o. Walter,83 Penn.
St 105, 24 Am. Rep. 154; State ».
Wilson, 30 Kana 681; State ». Allen,
5 Kans. 213; State o. Graham, 13
Kans, 136.
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Chap. IX.] OF THE REMEDY BY QUO WARRANTO. § 479,

acts or omissions on his part, it must then be judicially deter-
mined, before the officer i8 ousted, that thesc acts or omissions
of themselves work a forfeiture of the office. Mcre misconduet,
if it does not of itself work a forfeiture, is not snfficient.! The
court has no power to create a forfeiture, and no power to
declare a forfeiture where nonc already exists. The forfeiture
must exist in fact before the action of qwo warranto is com-
menced.””

§ 470, Will not lie where Position is not & public Office.—
The State does not inqunire by que warranto into the title to a
position which is not a legally authorized public ofice? The
right to a mere employment must be tested by other means.®
‘What are public offices, and how they are distinguished from
mere employments has been already considered in an earlier por-
tion of this work,® and further illustrations will be given in the
following section.

Courts are also averse to granting leave to file an information
in quo warranto, where the office in dispute is a petty and insig-
nificant one.® So “althongh the statute says the information
may be filed against ¢any person” usurping oflice in “any corpo-
ration’ ercated by authority of this state, yet there must be very
many cases in which the court would be at liberty to refuse to
listen to the controversy.  When the proprictors of a country
store, or the members of a village library association, or the par-
ticipants in a district school debating socicty, or an association of
musical amateurs, may incorporate themselves under our general
laws, and estuablish various grades of oflices for the purposes of
their organization, it ean scarcely be seriously urged,” says
CooLey, J., “that the supreme conrt can be required to settle all
their contested clections and appointments in this procceding.
There are grades of positions denominated oftices which do not

1 Citing Cleaver «. Commonwealth, “ State r. North, 42 Conn. 79; State
34 Pcenn. St. 283; Brady . Howe, 50 7. Dearborn, 15 Mass, 125,
Miss. 624, 625; Lord Bruce's Case, 2 1 People e, DeMill, 15 Mich, 164;
Strange, 819; Kiung ». Pousonby, 1 Eliason ¢ Coleman, %6 N. C. 235;
Ves. Jr. 1,7; People v. Whitcomb,  People r. Hills, 1 Lans. (N. Y.) 202;
55 Til. 172, 176; High on Extraordi-  Burr o. McDonald, 3 Gratt, (Va.) 215;

nary Legal Remedies, § 618, Dean ¢, Healy, 66 Ga. H03.
2 Citiog above authorities and Statc 5 Bee ante, £2
v. Hixon, 27 Ark. 398, 402. ¢ Anonymous, 1 Bare. K. B, 279,
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rise to the dignity of Leing entitled to the notice of tlie attorney-
general by information”*  And in a later case”’ the same judge
says that it is at least doubtful whether the proceeding by
information is applicable to the case of any oftice not created by
the State it~clf.”

§ 450, Sams Subjct-What ara Offices within the Rule.—
Illustrations of what are, and what are not offices, have been
already given, but a brief statement will here be made of some
of the positions which have been deemed public oflices for the
purposes of guo warrauto proceedings.

Thus the tollowing ofticers have been snbjected to inquiry :(—
governor?® licntenant-rovernor,* execept where the jurisdiction is
sulely in the general assembly,® sheriff,® deputy sheriff,” county
clerk,? county treasurer,? judge of probate,’® circunit judge™ pre-
siding officers of legislature,® directora of asyvlmng,® an officer in
a railroad company who is appointed by the State, tax collec-
tor,”® comnmissioner of highways,"® commissioners to locate a
county seaty lay ont state roads and the like," assessors,” school
district clerk,® mayor of city,® school director,® city marshal™

So the titde of military officers is also open to inguiry upon

this procecding.

1 People o. DeMill, 15 Mich. 164,

2 Throop o. Langdon, 49 Mich. 673.

3 Attoroey-General, z. Barstow, 4
Wis. 567,

s State 0. Gleason, 12 Fla, 263.

5 Robertson o, State, 109 Ind. 79.

¢ People v Mayworm, 5 Mich. 146;
Commonwenlth ». Walter, 83 Penn,
5t. 105, 24 Am. Rep. 154; People =.
Cicott, 16 Mich. 233, 97 Am. Dec.
141,

7 State 7. Goll, 15 R 1L 5035, 2 Am.
Bt. Rep. 021,

¥ People v, Miles, 2 Mich. 343,

? Clark.z. People, 15 ML 217,

30 People v, Heaton, 57 N, C. 18,

3 Commonwealth o, Gamble, 62
Peun, &t. 343, 1 Am, Rep, 422,

 Clark . Stanley, 66 N. C. 59;
Howerton ». Tate, 3 N. C 547,

3 Nichols . McKee, 68 N. C. 429;

Welker 0. Bledase, 68 N. C. 437; State
r. Harrison, 118 Ind. 434, 8 Am. Bt.
Rep. 663.

‘* Howerton o. Tate, 68 N. C. 547,

¢ Patterson o. Hubbs, 65 N. C. 119;
Hyde 0. State, 52 Miss, 683; Peoplen.
Callaghan, 83 Ill. 128. °

t¢ People v. Hurlbut, 24 Mich. 59,9
Am. Rep. 103.

7 People v. Hurlbut, supra.

" State . Hammer, 42 N. J. L. 435.

¥ State v, Jenkins, 46 Wis 616.

1 People 2. Thacher, 55 N. Y. §25,
11 Am. Rep. 312; Commonweallth o,
Jones, 12 Penn. St. 305.

1 State v. Boal, 46 Mo. §528.

" State ». Lupton, 64 Mo. 415, 27
Am. Rep, 253.

# State ¢. Brown, 5 R. 1. 1; Com-
monwealth o, Small, 26 Penn, St, 81.
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§ 481. Same Subjoct—What are not Offices.—But the follow-
ing are not public officers within this rule :—chief engineer of a
railroad,’ or other officers of a corporation elected by the direc-
tors,’ a clerk in-a municipal office,® a college professor,*a pilot,®
special commissioners, appraiscrs, refereesand thelike,® and many
others mentioned in a preceding chapter.’

§ 482. Possession and User of the Offics must be shown.—
It is indispensable to the jurisdiction in quo warrante that the
respondent shonld be shown to have been in the actnal posses-
sion and user of the office. It isnot enongh that he should elaim
‘the office, but an actual nser must be shown.®

“But that which constitutes'a sufficient user,” says Mr.
SterueN, “depends upon the nature of thie office or franchise
claimed ; thus, where it appeared in the case of a freeman or free
“burgess of a corporation, that lie had been sworn in, though neo
act or claim be stated to have been done or made by the defen-
dant, the information was granted ; and though a mere claim to
be sworn in is no usurpation, yet a swearing in, though defectiva
in law, may be; and where a defendant has taken the oath in
euch a way as he thought to be sufficient at the time to make
him a free burgess, it was considered to be an neer.”*

Henee it is held that the taking of this oath within the timg
preseribed by law is a suflicient nser, though the respondent has
not actnally performed the duties of the office.”

So where a person, who has been duly clected te an office and
has qualified and taken possession of it, commits such acts while
in the office as to work a forfeiture of it, e may be proceeded
against by guo warranto, even though at the time he has practi-
-cally abandoned the oftice but without resigning his claim to it.n

§ 483. 1Is a civil Proceeding.—Though originally regarded as

1 Elinson . Coleman, 88 N. C. 235. ¢ Matter of Hathaway, 71 N. Y, 238,
2 People v. Hills, 1 Lans. (N. Y.) 244
'202; Burr v. McDonald, 3 Gratt. (Va.) 7 See ante, Book I. chap. II.
215. 8 King o. Whitwell, 5 T. R. 85.
3 Throop v. Langdon, 40 Mich. 673. ® 3 Stephen's Nisi Prius, 2441.
1 Butler ». Board of Regents, 32 10 People v. Callaghan, 83 Il 128;
Wis, 124, King ». Tate, 4 East. 837; King v.
s Dean v. Healy, 68 Ga. 503. Harwood, 2 East. 177.
1 State z. Graham, 13 Kans. 136.
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a criminal procceding, the remedy by information has now
come to be considered as a purely civil one, which, while par-
taking in some of its forms and iucidents of the natnre of
eriminal proccss, is yet a strictly eivil proceeding, resorted to for
the purpose of testing a civil, right Ly trying the title to an
ofice or franchise and ousting the wrongful possessor.!

§ 484, Ts 8 discretionsry Remedy.—The pursuit of the
remedy by information in quo warranto is not ordinarily a mat-
ter of right but one resting in the sound discretion of the court,
and in Eoglund sinee the statute of Anne” and in many of the
United States * it can only be filed, on the relation of a private
individual, by leave of the court first had and obtained. In some
of the States, hiowever, such leave is not requiredt It may be

' High, Ex. Ler. Rem. § 603, cit-
ing State r. Hardie, 1 Tred. (N, ()
42; State DBunk v, State, 1 Blackf,
(Ind.) 267; State . Ashleyv, 1 Ark.
279; Lind=ey ». Attorney-General, 33
Misa, 50%; State . Lingo, 26 Mo, 496;
State v Stewart, 32 Mo, 379; State o
Lawrence, 55 Mo, 515; State oo Kup-
ferle, 44 Mo, 154, 100 Am. Dee, 263;
Commonwealth ». Birchett, 2 Va,
Cas. 31; Attorney-Genera! o, Barstow,
4 Wis, 367 Commmonwealth ¢, Com-
& R. (Pennl) 382
Commonwenlth oo MceCloskey, 2
Rawle (Penn j 381, opinion of Gigsox,
CoJy Suate oo Price, 50 Ala, 563,
State o, Detress, 53 Tex, 987, Condra,
in Ilinois; Donnelly = People, 11
1iL 532, 32 Am. Dec. 459; People ».
Railroad Co. 13 I, 66; Wizht 2, Peo-
ple, 15 111, 417 Hay . People, 59 111
91,

See also Osgood 2. Jones, 60 N. H,
543; Ames r. Kansay, 111 U, 8, 449;
Foster o. Kansas, 112 U, S. 201,

2 Rex o Dawey, 4 Burr, 2120; Rex
0. Martin, 4 Burr. 2122; King ».
lythe, 5 A. & E, 832; King ¢, Pea-
cock, 4 T. R, G84; King r. Stacy, 1
T. R. 1; Rex ¢. Sargent, 5 T. R. 467;
Rex ». Parry, 6 Ad. & E. 810.

missiovers, 1 8,

3 People r. Waite, 50 I1l. 25; Peo-
ple z. Moore, 73 IlL. 132; People .
Callaghan, 83 111, 128; People v. Rail-
road Co. 83 111, 337; Commonwealth
¢. Cluley, 56 Penn. St. 270, 94 Am.
Dec. 75; Commonwealth ¢, Jones, 12
Penn, 8t 363: State z. Tolan, 88 N.
J. L. 195; Commonwealth ¢. Reigart,
14 Scre. & R. (Penn.) 216; Common-
wealth ¢. Arrison, 13 Serg. & R. 133;
People ¢, Sweeting, 2 Johos. (N. Y.)
183; State r. Behnierle, 5 Rich. (8. C.)
299; State ¢. Fisher, 23 Vi. 714; State
v. 8mith, 48 Vt. 266; Pcople ». Keel-
ing, 4 Col. 129; State 0. Bridge Co. 13
Ala. 673; State z. Mead, 56 Vi, 333,

¢ Informations in Michigan may be
filed in the Supreme Court by the
Attbroey-General to test the title to
public office, cither upon his own
relation or upon the relation of any
private party, without applying for
leave. How. Stat. & 8635. See Peo-
ple ». Knight, 13 Mich. 230.

Informations may e filed in the
circuit courts by the prosecuting at-
torney on his own relation or that of
any citizen of the county, without
leave, or by any citizen of the county
alone on obtaining special leave,
How. Stats. § 8062, subsection 2. See
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filed by the State, in its sovereign capacity, by its attorney-gen-
eral, without leave.®

The remedy being thns usually a diseretionary one, it is well
settled that the court, upon application to it, will consider all of
the circumstaneces of the ease,? and leave to tile the information
will not be granted, although the defeet in the defendant’s title
may be manifest, where it is evident that it will be of no avail, as
where it is elear that the respondent will remain in office what-
ever may be the decision ; * or where the procecding counld Le of
little practical benefit, as when the term of the disputed oftice
will expire before the trial can Le had,* or when the court is sat-
isfied that, if re-instated, relator might legally and would be dis-
missed again immediately,® or when a new election is about to

Vrooman ¢. Michie, — Mich. —, 36 hchavior and conduct, in relution to
N. W. Rep. 749, 13 West, Rep. 159, the subject-matter of their informa-

* Commonwealth e. Walter,83 Penn.  tion previous to their making the ap-
St. 105, 24 Am. Rep. 154; State . plication; secondly, in the light in
Vail, 53 Mo. 97. which the application itself mani-

2 State 7. Tolan, 33 N. J. L. 195, festly shows their motives, and the
where Deprre, J. says: *“In Rex v. purpose which it iscalculated to suit;
Dawes and Rex r. Martin, 4 Burr.  and, thérdly, the consequences of
2122, which are known as the Win-  granting the information; and the
chelsea Cases, Mr. Justice YaTes application for leave was denied,
says: ‘In all questions of this kind, although it appeared clear that the
one great distinction is always to be  title of both the defendants was in-
attended to, that these arc applica-  valid, King ». Parry, ¢ A. & E. 810:
tions by common relutors who have  Cole on Criminal Informations, 163;
no inherent rights of progecution, but  Granton Corporations, 233; Willcock
by the statute of Queen Anne, are  on Corporations, 476; State o. Utter,
left to the discretion of the court, 2 Green, 8L

whether they shall be permitted to 3 State ». McCullough, — Nev, —,
prosecute or not, In the exercicc of 18 Pac. Rep. 756,
this discretion the court is not mercly + People v, Sweeting, 2 Johns, (N,

to consider the validity or defeet of  Y.) 184; Commonswealth », Reigart,
the defendnnt’s title, but the expedi- 14 Serg. & R. (Penn.) 216; Proceed-
ency of allowing or stopping the ings may be dismissed where title has
prosecution under nll its circum- expired at time of trial.  State o. Por-
stances.” In that case, Lord Mans- ter, 58 Iowa 19; State ». Jucobs, 17
field, in the cxercise of that discre- Ohio 143; State v. Tudor, 3 Day
tionary power, viewed the facts of (Conn.) 329, or nearly expired; State
the case—first, in the light in which v. Ward. 17 Ohio St. 543.

the relators, informing the court of s Er parts Richards, 3 Q. B. Div,
the defect of title, appear, from their 368, 28 Eng. Rep. 322,
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occur which will afford the partics full redress;! or where the
results of granting the leave would be much more disastrons than
if it were denied, as when the successful prosecution of the rem-
cdy would cause the suspension of all inunieipal government ina
city for more than a year.” It must also appear that there is a
reasonable probability of being able to sustain the proceedings.?

Where the court has granted a rule to show cause why the
information should not be filed, its diseretion is not exhausted,
bat upon the return to the rule the leave to file the information
may be denied if it appears that the rule was improvidently
granted.*

But where the court has once granted the leave to tile the
information, it is held that its diseretion or power is at an end,
and that the issues raised must then be tried and determined
according to the strict rules of law and right as in other cases.®

The discretion to be exercised by the court is not, hiowever, a
purely arbitrary one, and while leave to file the information is not
granted as a matter of course, it will not be arbitrarily refuscd.
but the court will exercise a sound discretion, according to law.*

§ 483. Effoot of Acquiescence.—Where the information ia
filed on the relation of a private individual, to oust the incum-
bent and install the relator, the court will take into consideration
the conduct of the latter, and where he has himself concurred in
the respondent’s holding,” or where he has acquiesced in the very
irregularitics of which he complains,® or where he has delayed
for an unreasonable time in presenting his claims,® the relief will
not Le granted hin.

1 State r. Schnierle, 5 Rich. (8. C.)
209; Commonwealth v, Athearn, 3
Mass, 283; DPeople o, Ilarshaw, 60
Mich. 200.

2 State ». Tolan, 33 N. J. L. 195,

8 People o, Callaghan, 83 1il. 128,

4«Commonwealth v.Cluley, 56 Pcon.
S8t. 270, 94 Am. Dec. 75; Gilroy o.
Commonwealth, 105 Penn. St. 434,

s State 9. Brown, 5 R. I. 1. But sce
Vrooman o. Michie, 691 Mich, 42, 36
N. W. Rep. 749, 13 West. Rep. 139,
where it is said ‘* the court has dis-

cretion to proceed to judgment or not,
according as the public interests do or
do not require it, and will not doso"
where no good end will be subserved
Ly it.”

§ People v. Waite, 70 111, 25. .

7 Queen v. Greene, 2 A. & E. (N. 8.)
4060.

8 Qucea o. Lockhouse, 14 L. T. R
(N. 8.) 359; Dorscy v. Ansley, 72 Ga.
460; State v. Tipton, 109 Ind. 73.

? Queen v. Anderson, 3 A, & E
(N. 8.) 740.
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But where the procecding is on behalf of the State, the lapse
-of time will not bar the action,! nor will it be defeated Ly the
acquiescence of the relator.

§ 456. Will not lie where there is other plain and adequate
Remedy.—As a general rule, a court having the power to exer-
«cise Jurisdiction in quo warranto proceedings will not exercise
its jurisdietion where some other plain and adequate remedy
exists.®

§ 487. Is superseded by special statutory Bemedi.-—So, as
hias been scen in an carlier seetion, where a special proceeding
Lias been provided by law for the trial of contested claims to
public oftice, such proceeding is usually held to supersede the
remedy by guo warranto.

§ 488, Proceedings usually conducted in Name of the Public.
—While the proceedings in quo warranto are civil in their na-
ture, they are so far criminal in their form that they are usoally
eonducted in the name of the sovercign power, and, except where
by statute private individuals are authorized to institute them,
they are Legun, carried on aund controlled only by the publie
legal ofticer, as the attorney-general or prosceuting attorney.*

1 Commonwealth 9. Allen, 128 Mass.
308.

2State 0. Sharp, 27 Minn. 38,

3 Siate ». Wilson, 30 Kans. 661;

196, 12 N. E. Rep. 636; must be by
attorney-general, in supreme court,
in Michigan, Babeock t. Hansclman,
56 Mich. 27; Vrooman r. Michic, 69

State ¢. Marlow, 15 Ohio St. 114;
State ¢. Taylor, 15 Ohio St. 137; State
r. Hixon, 27 Ark. 398; Common-
wealth ». Leech, 44 Penn. St 332;
People o. Turopike Co. 2 Johns. (N.
Y.) 199; Neely ¢. Wadkins, 1 Rich.
8. C.) L. 42; Lord Bruce’s Case, 2
Strange 819; King ». Ponsonby, 1
Ves. Jr. 1, 7, 8; King v. Ileaven, 2
Durn. & E. 772.

4 8ee ante, §215.

5 Must be in name of Attorney-Gen-
eral in New Hampshire, Osgood ».
Jones, 60 N. H. 543, and in Illioois,
People v. Railroad Co. 88 IN. 837;
attorney-general or prosecuting-at
torney may bring in Ohio, Res. Stats.
§ 6763; State ». Anderson, 45 Ohio St.

Mich. 42,36 N. W. Rep. 749, 13 West,
Rep. 159. Beealso State r. Sclinierle,
5 Rich. (8. C.) 209; Lindsey . Attor-
ney-general, 83 Miss, 508; State z.
Stein, 13 Neb. 529; Robinson z. Jones,
14 Fia. 256; State 0. Gleason, 12 Fia,
190; Barnum #. Gilman, 27 Minn. 466;
Saunders ¢. Gatling, 81 N. C. 20%;
Bartlett r, State, 13 Kans. 99; arri.
son p. Greaves, 59 Miss, 453.

*“In this country the proceeding is
conducted in the name of the State or
of the people, according lo the local
form of indictments, and a departure
from this form is a substantial and
fatal defect.” SwaynE, J. in Terri-
tory o. Lockwood, 8 Wall. (U. 8.)
206, citing Wright o. Allen, 2 Tex.
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In certain cases the name of the attorney-general is used in
proceedings virtually controlled by private parties,and by statute
in some States the proceedings may be prosceuted entirely with-
out his intervention.'

Where the oflice ix one held under the govermment of the
United States, proceedings in guo warranto must be prosecuted
in the namo of the United States and not in that of the State” or
Territory * in which he exereises his functions.

§ 489. Practice in instituting the Proceedings.—The prac-
tice usually pursued in instituting proceedings in gquo wuarranto
is for the attorney-general to present to the court a petition or
motion, Lased upon affidavits, for leave to tile the information.
A rule siexd is then made requiring the defendant to show canse
why the information ; should not be filed against him.  The de-
fendant shiows cause by aflidavits, when, if suflicient, the pro-
ceedings will be discontinued, but if not, the rule for the infor-
mation is made absolute.

Upon leave being granted, the information is filed, and a sum-
mons issnes to the defendant requiring liim to appear and answer
to the information ; the order to show cause, or the defendant’s
appearance for that purpose, not being suflicient to give the court
jurisdiction for the trial ot the information® unless the formal
process be waived.®

The practice of procceding by the rule #/vi is by no means
uniform; and in =ome States the practice is to ask for leave in

158, Wisht ». People, 15 T 4175 + People v. Waite, 70 TIL. 25; Com.
Donnelly ». People, 11 111. 55 monwealth z. Joues, 12 Penn. St. 356;
Am. Dce. 459; Eaton »r. State, 7 United States 0. Lockwood, 1 Pinn.
Blackf. (Ind.) 63; Commonwealth »,  (Wis.) 3%9); People = Tibbitts, 4 Cow.
Lex. & . T. Co. 6 B. Mon. (Ky.) (N.Y.)383; People ¢. Richardson, 4

YOS, Cow. 103 and notess N
Nee also Wallace o, Anderson, 5 5 People r. Riclhardson, 4 Cow. (N,
Wheat, (U, 8.) 201, Y.) 103; Commonwealth o. Sprenger,
1 See State ». Thompson, 31 Obio 5 Binn. (Penn.) 353; Rex v. Trinity
St. 363, Ilouse, Sid. 86; Attorney-General v.
2 State . Bowen, 8 8. C. 400, a  Ruilroad Co. 38 N. J. L. 282.
presidential elector. 6 In re County Judge, 33 Gratt.
8 Territory ». Lockwood, 3 Wall.  (Va) 443; Iambleton v, People, 44
(U. 8.) 2386, a territorial judge. 111 458,
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Chap. IX.]  oF THE REMEDY BY QUO WARRANTO. § 490.
the first instance without the rule,' and, of counrse, where no leave

is required, the information is filed at onee.

§ 400. Interest of Relator.—Tle State has always a suflicient
interest to entitle it to call npon any one assuming to exercise
the functions of a public oftice to show his title thereto,® and
when the information is filed in its name by the attorney-general
it will be presmmed that lie does so in his oflicial capacity * and
for the purpose of vindicating the rights of the State.

Bat when the proceedings are instituted at the instanee of a
private individual, it must appear that he has some interest in
the question,® for, as has been said, it would be a gricvous rule
which should compel a public officer to be ealled upon at any
time to defend his title at the suit of every officions intermeddler.”

The interest of a citizen as a tax payer is =ufticient to authorize
him to institute an inquiry into the title of one who assuines to
exercize the functions of a municipal ofticer.®  All that the eourt
requires in snch cases, it is said, is to be satisfied that the relator
is of sufficient responsibility, is acting in good faith and not
vexationsly, and has not become disqualified by his own conduct
with respeet to the clection or appointment he seeks to impeacl.?

But where the procecding is institnted by a private relator
not only for the purpose of ousting the incumbent but also for

1 Rule nixi is no longer required in
Pennsylvania, where proceedings are
by Autorney-General, Gilroy z. Com-
monwcalth, 105 Penn. St. 4%4, nor in
New Jersey, Attorney-General r. Rail-
rond Co. 388 N. JJ. L. 282,

2 As in Michignn, sce anfe, £ 484,
note 4, Scea'so Taggart . Jumes, —
Mich. —, 41 N. W, Rep. 262,

38tate 0. Dabl, 65 Wis. 510, 27 N.
W. Rep. 343,

+ Commonwealth .
Mass, 200.

s Commonwealth r. Walter, #3
Penn, St. 103, 24 Am. Rep. 154,

¢ State o. Vail, 53 Mo. 97, 109.

7 Commonwealth o. Mceser, 44
Penn. St. 341.

8 State ». Hammer, 42 N. J. L. 433;
State z. Martin, 46 Coun. 479; Com-

Fowler, 10

monwealth z. Commissioners, 18, &
R. (Penn.) 3880. But contra, see
Miller z. Palermo, 12 Kans. 14.

In Churchill z. Walker, 68 Ga.681,
it is held that every citizen of a lown
haa such an interest in its muaicipal
offices as will cnabie him lo support a
guo warranto proceeding to test the
right of incumbents thereto.  JACk-
soN, C. J., concurred dubitante,

In Commonwealth 2. Mceser, 44
Penn. St. 341, it is held, though with
much doubt, that the proceeding
could be instituted by a private citi-
zen who appeared to be acting in
good faith and to represent a large
and responsible number of other citi-
zens.

¢In State ». Hammer, supra.
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the purpose of installing liitnself in the offtice, he must show not
only tho defects in the defendant's title but also that he was him-
sclf eligible,! that he has the legal title to the oftice* and that he
has done nothing to acquiesce in the condition of which he com-
plaine.® Where both he and the respondent claim title through
the same election, the relator cannot defeat the respondent’s title
by showing the invalidity of the eclection, because he thereby
shows the frailty of his own title as well$

§ 491, The Requisites of the Information.—Something of
diversity of opinion exists as to the requizites of the inforination
in quo warranty cases,  While the proceedings are civil in their
nature, they are usually eriminal in their form, and the inforna-
tion in urdinary eases conforms more largely to the forms used
in eriminal proceedings, thongh the modern tendency is te
assimilate it to the forms of eivil proceedings.®

Originally and primarily a proceeding upon the part of the
sovereign to oust and punish usurpers and not to induct the
legally entitled officer, the remedy has been gradunally extended
by statutes until it has become, in many of the States at least,
practically a statutory remedy by which one person claiming to-
be entitled to a public office secks to oust the possessor and to
inetall himsetf.* This fact explains much of the diversity in the
rulings in the differant States and between vhe earlier and the
later cases.

Where the vroceeding is instituted by and sn bekaif of the
State in its sovereign capacity to test the title of an aileged
usurper, much more of generality of allegation is tolerated than:
in cases where a private individual is the prosecuting party.
The titie to all offices being derived from the State, and it hav-
ing an inherent right at any time to call npon one who assames

1 State 2. Long, 91 Ind 3315 States,
Bicier, 87 Ind. 320.
28tate p Stein, 13 Neh 520; State
Boal, 46 M 328, AMiller o, Pa.
lermo, 12 Kans. 14; wople 0. Ry-

¢ Collins 0. Huff, 63 Ga. 207; Har-
din 2. Colquitt, 63 Ga. 589.

5 People ». Clark, 4 Cow. (N. Y.)
95; State ¢. Commercial Dank, 10
Ohio 535; State v. Kupferle, 44 Mo.

T,

der, 12 N.Y. 453, State 2. Tipton, 109

Ind. 73; Collins v. IIuff, 63 Ga. 207;

Hardin ». Colquitt, 63 Ga. 357,
axtate v. Tipton, 109 Ind. 73.

o

154, 100 Am. Dec. 265.

¢It is impracticable to set out here
the statutes of the several states upon
this subject, The practitionerin each
state will of course consult his own.

I8

PRA040



Chap. IX.]  oF THE REMEDY BY QUO WARRANTO. § 491,

to exercise the functions of a public oftice, to show his right to
do so,’ it is evident that no specific allegations of right or title
on the part of the State can be necessary. It ia often said, there-
fore, in such cases, that the State is under no obligation to show
any thing on its part,” and that a charge in gencral language that
the respondent has intrnded into, usurped and unlawfully exer-
cised the functions of a certain oflice is all that is required to put
him to his answer.? The existence of the office and its deserip-
tion must be made to appear with reasonable certainty.* The
State is not bound to allege or show that it has made a demand
for the oftice.® In all these cases, the State sccks to recover,
not so much npon the strength of its own title as upon the weak-
ness or defeets in the respondent’s title, which it calls npon him
to establish. Defective allegations in the information shonld be
taken advantage of by special demurrer.®  The information may
be amended and merely forinal defeeta will be ignored.”

But where, on the other hand, the proceedings aro instituted
by or on behalf of a private rclator, and are designed not only to
ouet the respondent but aleo to install the relator as the person
legally entitled to the office, different comsiderations obviously
apply. In these cases, which arc largely the creatures of statute,
it is usually held that the information must etate clearly and

1 The State has always a right to
demand of any one assuming a pub-
‘=, office or franchise to show his au-
thority.” CocLEY, J., in People ».
DeMill, 156 Mich. 164, 181. BSee to
like effect: People v. Thacher, 55 N.
Y. 525, 14 Am Rep. 812; State .
Gleason, 12 Fla. 263.

2¢The people are not required to
show anything.” DBrerse, J., in
People ». Ridgley, 21 Ill. 67. “The
state is bound to make no showing.”
CaMpBELL, J., in Pcople v. May-
worm, 5 Mich, 146, 148,

38tate v. Dahl, 65 Wis. 510, 518,
citing State 0. Messmore, 14 Wis 115,
118; People o, Pease,30 Barh, (N.Y.)
h88; Btate v. Goetze, 23 Wis. 303;
State o, Tierney, 23 Wis 430; Statco.
Hoelflinger, 85 Wis. 303; State z.

Pierce, 33 Wis. 03; State 0. Purdy, 36
Wis 213;

See ulso Peoplo ». Woodbury, 11
Cal. 4%; Pcople ». Abbott, 1% Cul.
458; Pcople v. Miles, 3 Mich. 843;
People 0. Ridgley, 21 Ill. 67; Clark
0. People, 15 111, 217,

4People v. DeMill, 15 Mich, 164;
Peop'e 0. Ridgley, 21 1L 07.

8 3tate v, MeDiarmid, 27 Ark. 170,

¢State 0. Boal, 46 Mo. 528; Terri-
tory ». Lockwood, 8 Wall. (U. 8.)
236G; Regina o. Smith, 2 M. & Rob.
109; R gion o, Law, 2 M & Rob. 197;
People ¢. Palmer, 14 Cal. 43; Com-
monwealth ». Commercial Baok, 238
Peno. Stat. 883,

7Commouwenlth o. Commercial
Bank, 28 Penn. St. 3593; People o,
Ricbard:zon, 4 Cow. (N. Y.) 109 note,
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specifically the facts which show that the relator is entitled to
the office; it must, therefore, show that he was eligible,' that
he possessed all the qualifications required by law,® and that he
was duly eleeted to the office’  Defects in this respect render
the information obnoxious to a demurrer.*

The essentials of an information, in these cases now under con-
sideration, are said to be “that it contain such a plain statement
of the facts which constitute the grounds of the relator’s claim
as makes it afirmatively appear that he has title to the office in
controversy, so as to ‘show his interest in the matter.” ™3

¥ 492, The Defondant’s Pleadings.—The defendant, by his
plea, must cither deny that he has or elaims any title to theoffice

in question, or he must show that his title to it is perfeet. In

other words he must either disclaim or justify.

e cannot plead

either not gailty or won wswrpaeit$

If he secks to justifv, he must do so fully and speeitieally. It
is not enough for him to allege generally that he was duly elected
or appuinted, but e must show, npon the face of his plea, sueh
facts as, if true, will vest in hin the legal title to the office.’

1 State 2. Stein, 13 Neb, 529; State
r Boal, 46 Mo. 523;  Miller =,
Palermo, 12 Kans. 14; People 2. Ry-
der, 12 N, Y. 433,

2 8tate v. Long, 91 Ind. 351; State
r. Bicler, &7 Ind. 320; Reynolds o,
State, 61 Tnd. 302,

s8tate . Bonl, 46 Mo, 528,

4 State . Boal, 45 Mo, 528,

sJones o State, 112 Tad. 194, 11
West, Rep. 2143,

sxtate o Utter, 14N, J, .. 84;
State o Barron, 57 N I, 498; Illia-
ois, &c, Ry. Co. o People, 8F T,
1253 Clark », People, 15 T 2173
State ¢ Gleason, 12 Fla. 256; People
r. Thacher, 53 N Y. 523, 14 Am,
Rep. 812; State . Ashley, 1 Ark.
503; State o, Harris, 3 Ark. 570, 36
Am. Duc. 467; People ». Utica Ins.
Co. 15 Johns. (N. Y.)35%, 8 Am,
Dec. 243.

7State r. Harris, 3 Ark. 570, 36

Am. Dec. 467; Clark ¢. People, 15
111 217; State v, Jones, 16 Fia. 3C6;
People ¢. Richardson, 3 Cow. (N.Y.)
113, note.

In pleading an election to the office
of director, by the stockholders of a
corporation, defendant must show
thut the election was held agreeebly
to law, and in conformity with and
in pursuance of the ordinances and
regalations of the governing Loard
of the corporation, and that at such
election he received & majority of
the legal votes; if his claim is by
virtuc of an clection by the board
of directors, to supply a vacancy
thercin, he must show the existcace
of a Loard competent to elect, and
that a vacancy existed therein and
how such vacancy arose, and his
subsequent election to fill it. But his
pleadings need only show a prima
Jucte legal right to the office: if his
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Chap. IX.] OF THE REMEDY BY QUO WARRANTO. § 492,

And not only must he show that he possessed the necessary
qualifications at the time of his clection or appointment, but it
is held that hie must go further and show the continued existence
of every qualification necessary to the enjoyment of the office.
The law makes no presnmption of their continuance.!

1t is no defense to him, when questioned by the State, to show
that the relator is not entitled to the oftice: e is called upon
to make good his own title, and if he can not do that, it is of no
avaH to him that the relator’s title is equally defective.?

Where, however, the procecding is instituted, under a statute,
by a private relator who claims the office, and who, as has been
geen,® must show his own title thereto, the rule is different.
“ No private citizen,” says CaMrneLL, J., “ has any right to ¢om-
pel an officer to show title, until he has shown his own right, in
the first place, to attack it. In such a controversy, it is manifest
that a plea showing that relator has no rights is as appropriate

as one setting np title in the respondent.

is a complete defence.”

Either, if cstablished,

The defendant may interpose as many defences as he has® or
he may justify in part and disclaim in part.*
The plea need not be verified unless required by statute.”

pleadings show an election by elect-
ors acting under color of legal right,
it is sufticient, and if the clectors
were not possessed of the proper
qualificaticns, this must be shown
by this state; State ». Ilarris, 3 Ark.
570, 36 Am. Dec. 460.

Defendant’s pleadings are insuffi-
cient if they do not show that he
qualified under the appointment by
which he claims; State 9. McCanb,
83 Mo. 386.

Tn showing title to an elective
office, o plea is sufficient which
shows the authority for holding the
election, the fact that it was held,
and that the respondent received the
largest or the requisite nurnber of
votes. It Is not necessary to allege
that the canvassers strictly performed
their duty in all respects. People o.
VanoCleve,1 Mich, 362, Neither is it ne-

(1)

cessary that respondent should allege
his citizenship or other qualifications
for the office. The fact of his clec-
tion is enough to call upon the pros-
ccution to show its iavalidity by
facts in reply. Attorney-General o.
Mclvor, 58 Mich. 516.

! People . Mayworm, 5 Mich. 146;
citing State 0. Beecher, 15 Ohio 723;
People ». Phillips, 1 Denio (N. Y.)
388; State o. Harris, 3 Ark. 570, 36
Am. Dec. 460; State o, Ashley,1 Ark,
513.

2Clark 0. People, 15 Ill. 217,

3See ante, § 490,

«Vrooman o, Michie, 69 Mich. 42,
86 N.W. Rep. 749, 13 West. RRep. 159.
5 People ¢. Stratton, 25 Cal. 242.

$ People ». Richardson, 4 Cow. (N.
Y.) 118 note.

7 Attorney-Gencral o. Mclvor, 58
Mich. 516.
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493. THE LAW OF OFFICES AND OFFICERS. [Book 1L
(9

§ 493. The Replication.—The plea of the respondent having
been put in, the State may then reply. This replication esets
forth the particular acts, omissions or defects upon which the
State relies to controvert or defeat the claims of title made by
the respondent.!

§ 404. The Burden of Proof.—1. When the respondent is
called upon at the sait of the State to show by what warrant he
assumnes to exereise the functions of a public office, the burden
of proving lis title rests upon the respondent. As has been
seen,” the State on its part is not required in the first instance to
show anything, and the respondent must either disclaim or jus-
tify. The burden of proof is, thercfore, upon him.?

When, however, the respondent has made out a prima facie
right to the oftice, as by showing that he was declared duly
clected by the proper officers or has reecived a certificate of elee-
tion or holds the commission of appointment by the executive
to the office in question, the burden of proof shifts. The cer-
tificate or returns of the cleetion officers, as has becn seen,* are
prima fucie evidence of the title, but they are not conclusive,
and while they may not be impeached in a collateral inguirr,
yet in a dircet procceding, like quo warranto, to determine the
title, it is entirely competent to go behind the returns and ascer-
tain the true condition of affairs.® The burden of impeaching
the returns must vest upon the State.® But when this has been
doue and the returns are rejected, then the respondent is bonnd
to establish his title by other proof, and if he fails to do so, the
State is entitled to a judgment against him.”

1 Commonwealth ¢. Commercial

¢ See ante, § 212,

Bank, 28 Penn. St 383; State z, Com-
mercial Bank, 10 Ohio 533; Attorney-
General z. Petersburg R R, Co. 6
Ircd. (N. C.) 456,

2 Sce ante, § 491,

8 People @, Thacher, 55 N. Y. 525,
14 Am. Rep, 312; Pcople ». Utica
1ns. Co. 15 Johns. (N. Y.) 353, 8 Am,
Dece. 243; People . Thompson, 21
Wend. (N. Y)) 252; People ». 1’ease,
27 N. Y. 63, 84 Am. Dec. 242; State
v, McCann, 83 Mo. 386.

8 People 0. Pease, 27 N. Y. 63, 84
Am. Dec. 242; People v. Beaman. 5
Denio (N. Y.) 409; Pecople ¢. Fergu-
son, 8 Cow. (N. Y.) 102; People ¢.
Van Slyck, 4 Cow. (N. Y.) 297; Peo-
ple v. Vail, 20 Wend. (N. Y.) 12; At-
torney-General v. Megin, 63 N. H.
879.

¢ People v. Thacher, 55 N. Y. 525,
14 Am. Rep. 312.

7 People o. Thacher, 55 N. Y. 525,
14 Am. Rep. 812.
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Chap. IX.]  OF THE REMEDY BY QUO WARRANTO. § 496.

2. When the proceeding is instituted in behalf of a private
individual, and has for its object not only to oust the respondent
but to install the relator, the burden of proving the relator’s title
rests upon himself. Even though the respondent’s title may be
iinpeached, this does not establish the relator’s right,' but before
there can be a judgment in his favor he must show that he is
legally entitled to receive the office upon the respondent’s
ouster.”

§ 495. Trial by Jury.—Trial by jury is not a matter of right
in quo warranto cases,® but is provided for by the statutes of
many of the States.*

§ 496. The Judgment.—thrc the defendant disclaims, the
State is entitled to an immediate judgment of ouster. If the
issues were found in favor of the respondent, the judgment, at
common law, was that he be allowed lis office.®

Where, however, the defendant made default ¢ or the issues
were decided against him, the judgment, at common law, was
that the defendant be fined for Lis usurpation and be ousted from
his office.”

Under the modern statutes where the proceedings are insti-
toted by the State, or by a private individual, not ouly to oust
the respondent but also to install the relator, the judgment is
ordinarily more conrprehensive. In such a case the respondent
may be ousted without the relator’s being installed,® but ordina-

* People 2. Thacher, 55 N. Y. 525, Thresher Mfg. Co. — Minn. —, 41 N,
14 Am. Rep. 812. ‘W. Rep. 1020.

2 People ». Lacoste, 87 N. Y. 102; 5 lligh, Ex. Rem. 745.
Miller 2. Eoglish, 21 N. J. L. 317; ¢ In Michigan it was held thaton the
State . Nortoo, 46 Wis. 332; Btateo.  default of the respondent the court
Huaton, 28 Vt. 604. could give judgment of ouster, but

2 See State ». Johnson, 26 Ark, 281;  could not determine the right of tho
State o. Lupton, 64 Mo. 415, 27 Am. relator to the office, People v, Con-
Rep. 253; Stato ». Vail, 63 Mo. 07; nor, 13 Micb. 233. But sce Attorney-
State ». Johnson, 26 Ark. 281, General v. Barstow, 4 Wia, 567,

But see White ». Doesburg, 16 Mich. 7 High, Ex Rem. §3 745, 147,
133; State 7. Allen, 5 Kans. 213; State 8 The judgment of ouster agaiost
9. Burnett, 2 Ala. 140. the respondent does not of itself es-

¢In New York, see Poople o, Al- tablish relators’ right, but he must
bavy, &, R. R. Co. 57 N. Y. 161. prove his title. People v. Thacher, 55
In Minaesota, see State o. Minnesota N, Y. 525, 14 Am. Rep. 312.
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§ 407, THE LAW OF OFFICES AND OFFICERS.

[Book IL

rily the judginent determines the rights both of the respondent
and the relator, finding one to be and the other not to be entitled
to the office according to the facts.!

Wihere, under the statutes, the relator is entitled to costs upon
a jndgment of ouster, the fact that the term of office of the
nsurper has expired since the beginning of the proceceding® or
that Le has vacated® or resigned* the office, does not ordirarily
operate to prevent the rendition of the judgment, but the court
will proceed to settle the rights of the parties and to award judg-

ment.
The imposition of a fine is

usually a matter resting in the

eound discretion of the court, and where no improper motives
are shown it will usually be merely nominal®

NIE S

Effoct of the Judgment.—“ [t is foreign to the objects

and functions of the writ of quo warranto,” says Surri, J., in a

leading cuse in Wisconsin, “to dircet any oflicer what to do.

If relator’s right is in doubt, judg-
ment may be given against the re-
spondent, leaving relator’s title to be
settled in another procecding. Peo-
ple ¢. Phillips, 1 Denio (N, Y) 3=8.

*The title of a relator can only be
adjud eated when, upon the facts
Tawinly cstablished in the cause, his
richt uecessarily appears from the
ti-ding. 1t is wo part of the princi
pal issue in the cause, and disproving
respondent’s richt does not establish
his  People o Connor, 13 Mich, 23%;
People # Miles, 2 Mich. 543; People
o, Knight, 13 Mich. 230.”  People o
Motitor, 23 Mich. $41.

1 In Michican, the statute (1L S.
& 8438) provides: ¢ Inevery such case
judument shall be rendered upon the
right of the defendant, and also upon
the right of the party so entitied; or
only upon the right of the defendant,
as justice shall require.”

3 Poople o, Hartwell, 12 Mich, 508,
86 Am. Dee. 70: People v Loomis, 8
Wend. (N. Y.) 396, 24 Am. Dee. 33,
In the latter case NELSON, J., said:

3

It

*The remedy must be entirely fruit-
Jess in thix case, as the term of office
of the defendants has long ago ex-
pired.  If application had been mude
for the quo warranto, we should have
denied it, as was done in the People
. Sweeting, 2 Johns, 184, Althongh
judement of ouster will Ue unavail-
ine and the damages, if a suggestion
be made, must be very trifli g, still I
am ol opinion we can notsuspe: d the
judement, as the revisid statutes are
imperative, and give to the prevuiling
parties coxts,”

To like effect: Hammer r. State, 44
N J. L. 667; State o. Pierce, #5 Wis.
9.

But contra, sece State ¢. Porter, 33
Towa 19, and see State v, Jucobs, 17
Oliio 113, and State . Ward. 17 Qhio
St 54

3 King o Williams, 1 Black W. 93,
Sce also State ¢. Taylor, 12 Ohio St
130.

¢ King ». Warlow, 2 M. & 8. 75,

8 State 7. Brown, 5 R L 1.
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Chap. IX.]  oF THE REMEDY BY QUO WARRANTO. § 408,
is never dirceted to an gfficer as such, but always to the person—
not to dictate to him what he shall do in his office, but to ascer-
tain whether he is constitutionally and legally authorized to per-
form any act in or exercise any functions of the office to which
lie lays claim.”!

It is, thercfore, held in that case “that a jndgment of ouster
against the incnmbent of an office in no way affects the office.
Its dutics are the same, whether the original incumbent remains
in it, or whether another is substituted in his place. If aremoval
from an office by a judzinent of ouster against the incumbent
would affect the office itself, so also would a removal by the death
of the incambent or his resignation. In all these cases we think
the office is in no way affected. It remains as it was before the
removal.” *

But while the office thus remains the same, the legal effect of
the judgment of ouster upon the pretended officer is to com-
pletely remove him from the office, to render null and void all
his pretended official acts after the rendition of the judgment, to
deprive him of all further official authority,? and to conclude him
fromn again asserting title to the same oflice by virtue of any
prior clection or appointment.t Dut a judgment of onster does
not affect one who was not in any way a party to the action.®
Hence while subordinates or assistants appointed by or hiolding
under the deposed officer, and whose title is dependent upon his,
lose their offices when his ceases,® yet where an assistant docs
not derive his oftice from, or in any manner hold under the
deposed officer, the judgment against the latter in no way con-
cludes the former.”

§ 498. Damages for Usurpation.—The awarding of damages
to the relator against the respondent for the unlawful nusurpation

and dectention of the office was

1 Attorney-General ‘0. Barstow, 4
Wis. 567, at p. 773.

3 Attorney-General o, Barstow, 4
Wis. 567, at p 659,

3State 7. Johoeon 40 Ga. 164; King
v, Serle, 8 Mod. 332.

+King 0. Clarke, 2 East 75,

s People . Murray, 78 N. Y. 533;

n
v

no part of the funetions of the

State 9. Camden, 47 N. J. L. 451;
Campbell ». Hall, 16 N. Y. 575.

¢ King 0. Lisle, Andrews 163; King
o. Hebden, Andrews 33Y; King o
Grimes, 5 Burr. 2509; King =. Mayor,
5D. & E. 60; People 0. Anthony, 6
Hun (N. Y.) 142; People ». Murray,
73 N. Y. 535,

7 People 7. Murray, 73 N. Y. 535.
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TIHHE LAW OF OFFICES AND OFFICERS.

§ 499. [Book II.
common law proceeding, but the modern statntes have in some
cases 80 enlarged its scope as to permit the relator to claim and
recover such damages.’

When so awarded, they are determined by substantially the
same rules which prevail in other cases. The relator’s right to
damages covers the whole period of his exclusion, and the extent
of the recovery is to be measured by what he has lost.” Where
a salary is attached to the office, it would ordinarily furnish the
measure,® but where there is no salary the revenne of the office
would be ascertainable by other means.*

The fact that the respondent acted in good faith would not
prevent the relator from recovering the aetnal damages sus-
tauined,® nor would he be compelled to allow the respondent to
sct off the valne of the latter's services in performing the duties
during the time he held the otlice.*

§ 499. Costs.—The same statutes nsually provide for the
recovery of costs by the suceessful party.”

PThus in Michigan, by 1. 8,
& 8611-3, the relator may at any time
within a year from the judgment in
his favor, tile as to
damages, which shall be tried, and
the relator ““+hall be entitled to re-
cover the damages which he may
have sustuined by reason of the
usurpation,”  People r. Miles, 2
Mich. 330; People r. Hartwell, 12
Micl. 522, 86 Am. Dee. 70; People r.
Cicott, 15 Mich, 327; People r. Miller,
24 Mich. 455, 9 Am. Rep. 131; Com-
stock r. Grand Rapids, 40 Mich, 397;
People r. Sackett, 15 Mich. 313.

2People = Miller, 24 Mich. 438, 9
Am, Rep. 131,

3Sce IPeople r. Miller, 24 Mich,
438, 9 Am, Rep. 131; Auditors z.

a surgestion

Benoit, 20 Mich. 176, 4 Am. Rep.
o852, Dolan o Mayor, 68 N. Y.
274, 23 Am. Rep. 168; Matthews o.
Supervisors, 53 Miss. 713, 24 Am.
Rep. 715; McCue 0. Wapclio Couunty,
56 Iowa 0693, 41 Am. Rep. 134; Com-
missioners ». Anderson, 20 Kans.
208, 27 Am. Rep. 171; McVeany o,
Mayor, 80 N. Y. 185, 36 Am. Rep.
60-).

4+Sce Stuhr 0. Curran, 15 Vroom
(N. J.) 181, 43 Am. Rep. 353.

5 People o, Miller, 24 Mich. 438, 9
Am. Rep. 131,

¢ Penple v. Miller, 24 Mich. 458, 9
Am. Rep. 131.

7 Peter v. Blue;40 Kans. —, 20 Pac.
Rep. 852; Moss ¢. Patterson, 40 Kans.
720, 20 Pac. Rep. 457.
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§ 9203 CIVIL PRACTICE, 280%
CHAPTER 71.
QUO WARRANTO. '
§ 9203, “Action in thé name of state, against, whom.
§ 9204. Action in the name of state, against a corporation.
§9205. Attorney-general to begin action, when.
§ 9206. Action begun upon whose relation.~—Security for costs.
§ 9207.  Action for usurpation by claimant in name of state.—Bond.
§‘ 9208. Action for usurpation-by <laimant.—Contents of complaint,
§9209. All claimants to the same office made defendants.
§ 9210. Jurisdiction in sypreme or district court.
§9211. Application to file complaint.—Notice to defendant.
§ 9212. Summons, when issued.—When unnecessary.
§9213. Pleadings.
§ 9214, Judgment, of ouster.—Costs.—Delivery of books.—Violation by corporation,
§9215. Judgment ousting director of corporation.
§9216. Action for damages, within one year, °
§ 9217. Judgment against corporation.—Dissolution or restraint.
§ 9218. Court shall appoint trustee for dissolved corporation.—Compensation.
§9219. Idem.—Bond of trustee.
§ 9220. Suit on bond of trustee, by whom may be brought.
§ 9221, Trustee to collect debts and divide surplus.
§ 9222, Court'may order books and effects delivered to trustee.
§ 9223. Trustee to file sworn inventory with clerk.
§ 9224, Trustee to sue for debts.—Responsibility.
§ 9225. Liability of corporation directors when judgment of ouster rendered.
§ 9226. Penalty for refusal to obey order of court.
§ 9227. Quo warranto actions take precedence.
§ 9228. Procedure in supreme court same as in distriet eourt.—Jury.
§ 9229. Appeal does not stay judgment of ouster.
§9203. ACTION IN THE NAME OF STATE, AGAINST WHOM. § 714.

A civil action may be brought in the name of the state:

1. Against-a person who usurps, intrudes into, or unlawfully holds .or- exer-
cises, a public office, ¢ivil or military, or a franchise, within this state, or an
officer in a corporation created by the authority of this state.

2..Against a public officer, civil or military, who does or suffers an act which,
by the provisions of law, works a forfeiture of his office.

3. Against an ‘association of persons who act as a corporatign within this state

without being legally incorporated.

California Code of Civil Procedure, § 803,

Mandamus to compel admission to office,
§ 9340, post.

Statement in quo warranto held sufficient.
—Greeley v. Holldhd, 14 Nev. 320, 323.

The affirmative of the issue apd the bur-
den of proof is on the state.—State v. Has-
kell, 14 Nev. 209, 210.

The question of the constitutionality of
the statute increasing the number of distriet
judges to four and the right of respondent
to lhold the office of distriet judge under
that statute, can only be raised by a direct

.

proceeding of quo warranto and is npt prop-
erly before the court by a proceeding for a
writ of prohibition.—Waleott v. Wells, 21
Nev. 47, 37 Am. St. Rep. 478, 9 L. R. A. 59,
24 Pac. 367. !

Collateral questions will not be inquired
into on quo warranto.—State v. Horton, 19
Nev. 199, 8 Pac. 171,

An information in the nature of quo war-
ranto, filed against the incumbent of an
office for the sole purpose of having a judi-
cial determination as to who possesses the
power of appointment to such office, it being
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apparent that defendant will remain in of-
fice whatever will be the decision, will be
dismissed.—State v. MeCullough, 20 Nev.
154, 18 Paec. 756.

Stats. 1865, p. 164, 'settion 14, as to pro-
priety of allowing relator to prosecute the
action in his own name, cited in State v.
Torreyson, 21 Nev. 517, 34 Pac. 870.

Under the common law any information
in the nature of quo warranto will lie only
for usurping a public office, and is never
exercised in the case of a mere agency or,
employment determinable at the will of the
employer.—State v. Cronan, 23 Nev. 437,
446, 49 Pac. 41.

The provisions of section 1, Stats. 1865,
p. 164, while it extends the remedy to any
office in a corporation created under the laws
of this state, the question of what consti-
tutes an office within the settled rule is not
affected by the statute—State v. Cronan,
23 Nev. 437, 49 Pac. 41.

Under the provisions of section 1, Stats.
1865, p. 164, it was held: A private indivi-
dual may file an information against any
“¢person unlawfully holding or exercising
any public office or franchise or when any
persons act as a corporation without being
authorized by law, or when they exercise
powers not conferred by law,’’ and such
proceeding is the proper remedy to deter-
mine questions involving the corporate ex-
istence or the constitutionality of an act in-

QUO WARRANTO,

§8 9204, 9205

corporating a ecity, or the right to exercise
in any manner the functions of a city coun-
¢il.—State v. Osburn, 24 Nev. 187, 191, 51
Pac. 837. b

When the attorney - géneral refuses to
bring an action, a person claiming election
to a state office may, by leave of court;
bring quo warranto on his own relation,
where he has no other ‘remedy.—State v.
Sadler, 25 Nev. 131, 165, 83 Am. St. Rep.
573, 58 Pac. 284; State v. Baker (Josephs),
35 Nev. 1, 126 Pac. 345.

Quo warranto is the only remedy a per-
son, who may be duly elected to a state
office, has to oust ome unlawfully holding
the same and have himself instituted.—
State v. Sadler, 25 Nev. 131, 83 Am, St.
Rep. 573, 58 Pac. 284; State v. Baker (Jo-
sephs), 35 Nev. 1, 126 Pac. 345.

Quo warranto proceeding by the state, on
the relation of a city against a foreign cor-
poration, for failure to comply with its
franchise, instituted by the attorney-general
under this section and §§ 9204, 9205, 9206,
9210, post, as to quo warranto, held to be
an action.by the state,-and not the city, pre-
venting removal for diversity of citizenship;
the state not being a citizen—State v.
Reno Traction Co., 41 Nev. 405, 408, L. R. A,
1918D, 847, 171 Pac. 375.

See, also, citations under Constitution,
§ 112, ante. .

§9204. ACTION IN THE NAME OF STATE, AGAINST A CORPORA-
TION. §715. A like action may be brought against a corporation :

1. When it has offended against a provision of an act by or under which it
was created, altered, or renewed, or-any-act.altering or amending such aets.

9. When it has forfeited its privileges and franchises by a nonuser.

3. When it has committed or omitted an act which amounts to a surrender or a
forfeiture of its corporate rights, privileges, and franchises.

4. When it has misused a franchise or privilege conferred upon it by law, or
exercised a franchise or privilege not so'conferred.

Against telegraph company, § 7672, ante.

See State v. Reno Traction Co., 41 Nev. 405, L. R. A. 1918D, 847, 171 Pac. 375, under

§ 9203, ante.

§ 9205. ATTORNEY-GENERAL TO BEGIN ACTION, WHEN. § 7186.
The attorney-general, when directed by the governor, shall commence any such
action; and when, upon complaint or otherwise, he has good reason to believe

that any case specified in the preceding section can be established by proof, he .

shall commence an action.

See State v. Reno Traction Co,, 41 Nev. 405, L. R. A, 1918D, 847, 171 Pac. 375, under
§ 9203, ante. .
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Electronically Filed
7/2/2021 3:12 PM
Steven D. Grierson

CLERK OF THE COU
RSP Rt b Bt

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #010539

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-V§- CASE NO: 99C159897
ZANE MICHAEL FLOYD, )
41619135 DEPT NO: XVII
Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION TO STAY PROCEEDINGS

DATE OF HEARING: JULY 9, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through ALEXANDER CHEN, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion to Stay
Proceedings.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

//
//
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Case Number: 99C159897
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE RELEVANT TO THIS MOTION

On April 14,2021, Defendant Zane Floyd filed a Motion to Transfer Case Under EDCR
1.60(H) and a Motion to Disqualify the Clark County District Attorney’s Office. The following
day, on April 15, 2021, the State filed a Motion for the Court to Issue Second Supplemental
Order of Execution and Second Supplemental Warrant of Execution.

On May 14, 2021, the district court entertained oral arguments on both motions. The
court orally indicated that it was going to deny both of Defendant’s motions. An Order was
filed on May 18, 2021 denying the Motion to Disqualify the Clark County District Attorney’s
Office. On May 19, 2021, Defendant filed a Motion to Reconsider regarding the
disqualification of the Clark County District Attorney’s Office. On June 17, 2021, the court
entered an order denying the Motion to Reconsider.

An Order was filed on June 4, 2021 denying the Motion to Transfer Case Under EDCR
1.60(H). Then on June 9, 2021, Defendant filed an Objection to Order denying the transfer.
For the purposes of the Objection to Order, the chief criminal judge heard arguments and again
denied Defendant’s motion to have the case transferred.

In addition to the above two motions, Defendant also filed a motion seeking to strike
the State’s request to seek an order of execution and a warrant of execution. Argument took
place on June 4, 2021. On June 7, 2021, the district court issued a Decision and Order against
Defendant’s Motion to Strike. As a result of the decision, the State submitted a Second
Supplemental Order of Execution for the court’s signature, which the court signed and filed
on June 9, 2021. Pursuant to the Order, the execution was set to commence the week of July
26,2021.

On June 24, 2021, Defendant filed a Petition for Writ of Mandamus and Prohibition
with the Nevada Supreme Court. The only issue raised in the Petition for Writ of Mandamus
and Prohibition is challenging the Clark County District Attorney’s Office’s ability to remain

on this case.
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On the same day as the filed Petition, Defendant also filed a Motion to Stay pending
the resolution of the Nevada Supreme Court proceedings. The State now objects to a stay of
these proceedings.

ARGUMENT

In deciding whether to issue a stay, this court generally considers the following factors:

(1) Whether the object of the petition will be defeated if the stay is denied;

(2) Whether petitioner will suffer irreparable or serious injury if the stay is denied;

(3) Whether respondent will suffer irreparable or serious injury if the stay is granted; and
(4) Whether petitioner is likely to prevail on the merits in the appeal or writ petition.

See NRAP 8(¢); Kress v. Corey, 65 Nev. 1 (1948).

Defendant is without basis calling for the Clark County District Attorney’s Office to be
removed from proceeding with this case. Defendant is making this argument even though his
lawful conviction was obtained in 2000, where none of the individuals complained of now
were even part of the Office.

A stay is not warranted here because Defendant’s only goal is to have the Clark County
District Attorney’s removed. Statutorily however, NRS 176.505 mandates that an Order of
Execution to be issued by a judge when there are no legal reasons prohibiting it. NRS 176.495
calls for a warrant of execution to be ordered. These are statutorily mandated provisions that
are required by statute. Thus, no matter who is handling the case, the statutes explain the
actions that must take place. Therefore there is no reason to stay this matter pending
Defendant’s Petition for Writ of Mandamus and Prohibition.

Defendant should also not be able to continually petition to the appellate court as a
tactic to delay his execution. The Legislature has specifically provided for statutory guidelines
on whether to stay a case involving the death penalty. NRS 176.486 allows for a court of proper
jurisdiction to stay a sentence of death when certain postconviction petitions are filed. NRS
176.487 mandates that a proper postconviction petition or appeal shall be a reason for a stay.
NRS 176.489 states that the stay should be lifted if the court denies the petition. Basically,

these are the legislative reasons to enter a stay in a case of this nature.
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Instead, Defendant wishes to have this matter delayed by finding obscure issues to
litigate. There is an Order of Execution in place, and this Court still has up for consideration
on whether to sign the Warrant of Execution.

Finally, and most importantly, the chances of success are unlikely. NRS 176.495 calls
for the Attorney General or the district attorney of the county in which the conviction was had
to cause the warrant to be drawn. This is the plain language of the statute. The statute does not
take into consideration any of the manufactured reasons that Defendant advances. This Court
has already ruled against Defendant’s multiple claims, including disqualification of the Clark
County District Attorney’s Office, thus clearly this Court does not believe that he would
prevail on his underlying claim.

Throughout time there have assuredly been individuals who oppose the death penalty.
However, the death penalty in Nevada exists as a possible and lawful punishment. The fact
that this District Attorney’s Office is carrying out this function, although people such as the
Defendant wish to abolish the death penalty, is not a sufficient reason to stay these

proceedings.

CONCLUSION

The State requests that this Court deny Defendant’s request to stay his proceedings.
DATED this 2" day of July, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Alexander Chen
ALEXANDER CHEN
Chief Deputy District Attorney
Nevada Bar #10539
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CERTIFICATE OF ELECTRONIC TRANSMISSION
I hereby certify that service of the above and foregoing State’s Response to
Defendant’s Motion to Stay Proceedings, was made this 2" day of July, 2021, by electronic

transmission to:

BRAD LEVENSON

Email: brad_levenson@fd.org

DAVID ANTHONY

Email: david_anthony@fd.org;
Ecf nvchu@fd.org

BY J. Garcia
Employee, District Attorney’s Office

AC/lig
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Sisolak: Death penalty repeal won't come up until 2023

Nevada governor, Clark County DA discuss death penalty. (Elliot Bauman/Las Vegas Review-Journal)

By Rory Appleton Las Vegas Review-Journal . v (&

July 7, 2021 - 11:51 am

Don't miss the big stories. Like us on Facebook. S

Gov. Steve Sisolak waded further into the debate over the future of the death
penalty in Nevada during an exchange Wednesday with Clark County District
Attorney Steve Wolfson at the Hispanics in Politics breakfast in downtown
Las Vegas.

During a question-and-answer session following his speech, Sisolak was
asked whether a bill to abolish the death penalty that failed during the 2021
could be revisited during a special session or the 2023 regular session.

https://www.reviewjournal.com/news/politics-and-government/nevada/sisolak-death-penalty-repeal-wont-come-up-until-2023-2394931/ 1/3
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‘“We’re not going to have it in a special session,” Sisolak responded. “Next
session? The death penalty is a very emotional issue on both sides of that
issue.”

The governor and Democratic legislative leaders decided to kill the bill
ahead of the legislative deadline, much to the consternation of the state’s
progressive advocacy groups and some fellow Democrats.

The repeal of the death penalty was approved on a party-line vote in the
Assembly in April, but died in the Senate Judiciary Committee after failing to
meet a legislative deadline.

Sisolak said Wednesday the pandemic-constrained structure of the last
session did not allow for enough debate on such a complex issue, adding
that he wants to hear from the families of crime victims and from
incarcerated individuals as part of a more robust public testimony.

The governor reiterated his belief that the death penalty should be used less
often and only in particularly heinous cases, such as crimes against children
at a school.

Wolfson then interjected from the middle of the crowded room, telling the
governor ‘you and I are more in agreement than disagreement on this
issue.”

The matter was made more controversial by the fact that state Senate
Majority Leader Nicole Cannizzaro and Senate Judiciary Chair Melanie
Scheible, both D-Las Vegas, work full-time for Wolfson as prosecutors. At
least two lawsuits challenging their dual service are pending before the
Nevada Supreme Court.

Wolfson, who testified against the death penalty repeal during the session,
then took the public input question further: Why not a referendum on the
death penalty?

https://www.reviewjournal.com/news/politics-and-government/nevada/sisolak-death-penalty-repeal-wont-come-up-until-2023-2394931/ 2/3
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“Let’s bring this issue before the voters,” Wolfson said. “Because we all
hear that more Nevadans still favor the death penalty, but that number is
growing smaller and smaller... rather than have just a few hours of
testimony over a couple of days, let’s bring it to the voters.”

Replied Sisolak: “That’s one way to look at it, and I don’t necessarily
disagree.” He agreed that public sentiment on the issue is changing.

‘“However we get more input, whether that’s through a referendum or that’s
through working groups as we move forward, we need more input from the
citizenry in order to make a firm, positive decision,” the governor said.

During his speech prior to taking questions, Sisolak echoed familiar themes
from other Clark County appearances over the past month: The importance
of getting vaccinated, and a rundown of major bills signed into law that
included the state public health care option, a mining tax for K-12 education
and voting rights protections.

He also touted a section of Assembly Bill 376 that will give UNLV’s
Immigration Clinic $500,000, which director Michael Kagan told the room
would be used to expand to an off-campus office and further support efforts
to provide free legal advice to immigrants facing deportation or other
proceedings.

Kagan said Nevada is only the seventh state, and first political swing state,
to allocate money for this purpose.

Contact Rory Appleton at rappleton@reviewjournal.com or 702-383-0276.
Follow @RoryDoesPhonics on Twitter.

https://www.reviewjournal.com/news/politics-and-government/nevada/sisolak-death-penalty-repeal-wont-come-up-until-2023-2394931/ 3/3
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Working hard for the right to kill

Martha E. Menendez  July 7th, 2021 at 2:00 AM Opinion

sHAREQ © © ©

Nevada's execution chamber at Ely State Prison. Courtesy: Nevada Department of Corrections

Imagine it’s your job to kill people. Now imagine that you love that job so much that you will go out of your way, in every
respect, to be able to do it. Imagine further that this is a sweet government gig, with all the perks and bennies that some people
only dream about. What would you call that person, that job? There’s “executioner,” of course, which conjures up terrifying
images of hooded, axe-wielding strongmen, and typically refers to the person whose job it is to carry out a death sentence. But

t only speaks to the end of a years and years-long process to get the condemned on that electric chair or, in the case of
ivada, strapped onto a gurney to be lethally injected with whatever poison has been deemed not cruel and unusual. You know,
just murderous.

Before we get there, though, it truly takes a village—of people so invested in the power (or the power trip) of taking someone’s
life that they will block any efforts to stop them from doing so, but also of people along the chain of command who probably
don’t think much about it at all, who are content to just follow orders, to just do their jobs. As Nevada gears up to execute Zane
Michael Floyd, the first such execution in the state in 15 years, let’s name some of the people who got us here, shall we?

Executions used to be messy affairs: beheadings, firing squads, etc. We then (most of us) moved on to equally awful but less
bloody methods like gas chambers and electric chairs. Still, no need to upset those witnessing the taking of a human life, so
someone came up with a special little lethal cocktail of drugs that makes it all look so peaceful, so mechanical, so removed from
the actual atrocity that it is. States will vary in how and who administers the deadly injections, but this final act is typically the
duty of one or more prison officials. I imagine these are corrections officers who don’t get paid very well, who, whether they
know it or not, are exploited and likely manipulated into thinking away the moral implications of what their job is asking them to

https://thenevadaindependent.com/article/opinion-working-hard-for-the-right-to-kill 1/3
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do. While I do hope that these folks find their conscience and make the choice to maybe not kill people in the future, my beef is
not with them. In many ways they are victims of our barbaric system, too.

Like what you're reading?

Sign up for our flagship newsletter
The Daily Indy
to make sure you never miss a thing.

Enter your email here...

No, the true and only culprits, as is often the case, are the professionals, the ones with the fancy degrees and the much higher pay
grade, who make phone calls and sign documents and then hand the dirty work off to others. I’m talking about the medical
professionals, the politicians, the lawyers who ensure that there’s always a new body and always the right tools to suck the life
out of it.

Let’s start with the medical professionals. There’s a reason you typically won’t see a doctor administering lethal injections or
even observing an execution in any professional capacity. The American Medical Association has for years condemned its
members (who remember, took an oath to care for all people and to do us no harm) from in any way participating in capital
punishment. Though someone should probably tell that to the state’s chief medical officer, IThsan Azzam, who despite the fact
that he adamantly rejects the notion that he might have any influence over the execution process, still managed to advise the
prison director on it — and through his attorneys filed his own opposition to staying Mr. Floyd’s death. To me that screams
participation, but what do I know?

Now pharmacists, it turns out, are not bound by that pesky Hippocratic oath, and while the American Pharmacists Association
also holds that participating in an execution in any way is unethical, someone’s gotta step up and order those murder drugs.
Lucky for us, we got one of those someones in Linda Fox, the Nevada Department of Corrections’ pharmacy director. Ms. Fox
was in the news last week when it came to light that the manufacturer of one of the drugs that she ordered and purchased for Mr.
Floyd’s execution demanded that the state return them, as it is their company policy not to participate in murder. What cold day
in hell is it when a global pharmaceutical company displays more of a soul than medical professionals whose job it is to heal
rather than destroy?

But wait, the very important work of these death-penalty-advising MDs and PharmDs could not be achieved without the
extraordinary efforts of a bunch of JDs. Of course, I am speaking of the lawyers, particularly all those hard-working prosecutors
who either really believe murder prevents murder (spoiler alert: it does not) or, more likely, are concerned with losing the
shiniest of all their bargaining chips. You see, in order for them to get an accused (and likely incarcerated) individual to take a
plea and forego their day in court, they have to come in big, put the accused’s physical life on the line, because crushing their
emotional, mental, and spiritual life with the promise of permanent incarceration just doesn’t cut it, you know. Whatever the
reason, Clark County, under the leadership of District Attorney Steve Wolfson, is currently fifth highest in the nation for how

So attached, in fact, that two very special prosecutors (who also happen to be state senators) successfully blocked a bill this
legislative session that would have abolished capital punishment in Nevada. I’'m of course referring to Senate Majority

Leader Nicole Cannizzaro and Senate Judiciary Chair Melanie Scheible. Did they vote against the measure? Did they come out
talking about the right to kill people; decency has no business here. Instead, almost as soon as the bill made it out of Assembly
and was headed their way to the Senate, they started punting, unable to commit to giving the bill a hearing.

Gov. Sisolak for his part, took that moment as an opportunity to express his desire that the death penalty remain in place, thus
setting the stage for the month of inaction that was about to take place. When the deadline finally arrived, the governor was the
first to issue a statement informing us that there was “no path forward” for the bill. Nevermind that it was his, Ms.
Cannizzaro’s, and Ms. Scheible’s path to forge. All the two senators had to do was give it a hearing, state their position, and then
vote accordingly. On the record, of course. Then should it have passed, leave it to the governor to decide whether to sign or to
veto.

https://thenevadaindependent.com/article/opinion-working-hard-for-the-right-to-kill 2/3
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But then we’d know with certainty where everybody stands on the issue, and you see, these people (these Democrats) all have
elections coming up, which means that they can’t actually afford to take a position. It’s how politics works, I see now. Decisions
are often made in backroom conversations. The hearings, debates, and testimonies are just for show. In this case, especially, that
was not a show that the two district attorneys/senators could afford. They had to go back to their day jobs, after all, and that
would have been awkward, don’t you think?

So here’s my suggestion to avoid all the ill-will that secrecy creates. If you all really believe in the death penalty this deeply, if
you’re willing to ignore the democratic process and purchase drugs illegally, and use your medical license to advise on how to
most efficiently kill someone, then own it all. Embrace it. Be loud and be proud, babes. After all, you’re principled individuals
who see capital punishment as a social good, right? Why be ashamed of that?

In fact, all of you, from the pharmacist to the governor, should make it a point to be at the next execution. Take a pic, take a few.
Maybe even televise it, let the world see the fruits of your labor, you seeker of justice, you. Then, when it’s all said and done, be
sure to pose next to the body, the one that you just proudly ushered to its death and put that on your campaign posters. Dare them
to ever question you about being tough on crime again. Dare them!

Oh, I’m sorry, does that sound barbaric? Which part? The pictures? The televised broadcast? The calculated murder of another
human being? Yeah, I know. Problem is, none of you with any power to stop it seem to ever do so. And heads up: The world’s
already watching.

Martha E. Menendez lives in Nevada and is the legal manager for Justice in Motion, a NY-based organization.

https://thenevadaindependent.com/article/opinion-working-hard-for-the-right-to-kill 3/3
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JUSTICE

UNDERCURRENT

ACLU, NV Press Association sue to
assure NDOC transparency at

execution
BY: MICHAEL LYLE - JULY 26, 2021 4:43 PM

Nevada’s execution chamber. (Nevada Department of Corrections photo)

The ACLU of Nevada filed a federal lawsuit on behalf of the Nevada Press
Association against the state to assure Zane Floyd’s pending execution is
conducted in a transparent manner.

The complaint, Nevada Press Association v. Sisolak, scrutinizes limitations on
witnesses, specifically members of the press, observing the execution, saying that
the state’s “procedures violate the plaintiff’s First Amendment rights when it
gives the Nevada Department of Corrections unfettered authority to deny requests
from media representatives for an invitation to Floyd’s execution.”

https://www.nevadacurrent.com/blog/aclu-nv-press-association-sue-to-assure-ndoc-transparency-at-execution/ 1/2
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The lawsuit also questions the state’s execution manual and what witness will be
able to hear and see.

“Unfortunately, the state’s plan for Zane Floyd’s execution is designed to limit
what reporters can see and to prevent them from reporting if something goes
wrong,” said Richard Karpel, the executive director of the Nevada Press
Association. “The people of Nevada have a right to know if the state performs its
executions humanely, and the press has a First Amendment right and
responsibility to report it.”

Legal and civil right groups, including the ACLU, have already condemned the
Nevada Department of Corrections’ plan to use a never-before-tried combination
of drugs for the lethal injection

On Monday, the ACLU of Nevada released a statement saying Nevada shouldn’t
be allowed to move forward with a plan that allows “them to hide the
consequences of using experimental drug combinations to kill someone.”

“The limited details surrounding the state’s proposed execution of Zane Floyd,
who was born with brain damage and suffered PTSD after serving in the Marines,
further highlights why the death penalty remains an antiquated tool that should be
rendered obsolete,” said Athar Haseebullah, the executive director of the ACLU
of Nevada. “Tax-payer funds are being used to defend this ridiculous protocol.
Nevada is better than this.”

Floyd, who was convicted for killing four people at a Las Vegas supermarket in
1999 and sentenced to death in 2000, was scheduled to be executed in July, but a
federal judge stayed his execution at the end of June.

Clark County District Attorney Steve Wolfson started pushing for Floyd’s
execution earlier in the spring around the same time lawmakers were discussing
Assembly Bill 395, which would have abolished the death penalty.

Wolfson said the timeframe was coincidental.

If the execution goes forward, Floyd would be the first execution in Nevada in 15
years.

In May, Texas carried out an execution without media witnesses, and Texas
officials later said they were not sure how that “error” was made.

https://www.nevadacurrent.com/blog/aclu-nv-press-association-sue-to-assure-ndoc-transparency-at-execution/
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Let the people kill!

Dayvid Figler  July 30th, 2021 at 2:00 AM Opinion
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Nevada's execution chamber at Ely State Prison. Courtesy: Nevada Department of Corrections

If there’s one thing we can all agree upon at that familiar Nevada intersection of politics, justice and abject insincerity is that
2021 was absolutely NOT the time for elected officials in the Nevada State Senate to vote on, let alone, discuss, the end to the
death penalty in our state.

Why?

“Well first,” said all the people from the same party with the same, supposed political leanings who are in charge of creating
paths without interference from anyone since they control all levers of government, “there wasn’t a path.”
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“And second,” continued those same people despite seeming to acknowledge the death penalty is costly, ineffective, racist,
exploitive, oppressive and immoral, “you don't need a second reason. Nevadans are supposed to accept that when those of us
who control the river and boat and the crew and the weather and time and space (at least this legislative time and space) say that
the trip is going in a different direction than logic and compassion dictate, you don’t ask why. Even if it’s a trip to the execution
chamber.”

But...

“There just wasn’t a path. The time just wasn’t right. Maybe after we have more time to do whatever we would need more time
to do that we didn’t do before even though we have all the time we can talk about it, like maybe in 2023 or 2025, or after we kill
everyone on death row, or something, we don’t know, there wasn’t a path in 2021!”

But... you didn’t even discuss it in the Senate?

“Hush,” they continue suggesting more people or data needed to be heard from even though ALL the data was received at the
Assembly hearings and ALL the people in support, opposition and otherwise were given lengthy opportunities to make the same
points they’ve been making for decades, “we told you there wasn’t a path!”

SO WHAT COMES NEXT?

Apparently, there wasn’t a path in 2021 for a discussion of the death penalty in the Nevada Senate. Even the governor of Nevada,
who has previously indicated that he is against the death penalty and cried at a screening of a movie showing the inequities of
the death penalty, said he wouldn’t sign any bill since there “wasn’t a path.”

Sidenote: you ever say a phrase so many times that it loses all meaning?
So, since there wasn’t a path, what comes next?

Do advocates somehow compile even more statistics of prosecutorial misconduct, wrongful convictions, inequitable
application, lack of oversight and expense?

Unlikely, since they pretty much kitchen-sinked all the indisputable data already and presented it. Nevada (and in particular,
Clark County), is undeniably, provably and pathetically horrible on every single measure of an ability to handle or utilize a
lawful death penalty. They are, however, extraordinarily good at using it to force plea negotiations in a despotic manner and
feeding the bloodlust of vengeance seekers who only care about hurting a person who hurt them with the ultimate power of
destruction. So yeah, nothing the opponents are going to do with data or evidence is going to help forge a path.

Is there a concerted effort to defeat these failed “pathmakers?”

Despite the posturing of the democratic socialists, only_maybe in charge of the Democratic Party in Nevada, it’s unlikely that
those who blocked the progress of a death penalty repeal will be targeted with more progressive candidates. That’s because of
the ever-present fear by the party that if they don’t stand together they will simply lose their majority; the majority, after all,
which allows them to make...paths for legislation! Also, the fear that any efforts might result in back-benching or
marginalization of a legislator’s efforts to do what’s important to that legislator and their constituents. Rarely will Nevada
politicians turn on each other unless it’s pretty much the tail end of a financial or_sexual behavior scandal — and even then,
mostly just_’troubled,” “saddened” and “disappointed.” To take positions against other members for failing to take action on
important measures would be unprecedented.

No one responsible (or silent against those responsible despite presenting themselves as great abolition advocates) will lose a
primary or be heavily targeted in any significant way over this. No one will involuntarily leave their position. Nothing will alter
the trajectory or agenda of those in elected “leadership.” There will not be a coup or an official call-out-people-by-name censure
on this highly contentious issue since there hasn’t yet been any such action or movement.

Is it important to at least find out why any death penalty reform just faded away?

Everybody deeply interested or involved in the death penalty “debate” instinctively knew it was foolhardy to think that the two
employees of the Clark County district attorney’s office who also happen to be the leader of the Senate and the chair of the
Judiciary Committee (Nicole Cannizzaro and Melanie Scheible, aka Path-maker-1 and Path-maker-2, respectively) were ever
going to allow the death penalty debate to advance. Or that they will in the future. Not when their boss (and the association of

https://thenevadaindependent.com/article/let-the-people-kill 2/4

PRAO0O67



8/16/2021 Let the people kill! - The Nevada Independent

district attorneys) and most of their colleagues (some of whose bad behavior is one of the core arguments for repeal) all
seemingly LOVE the death penalty by way of their testimony. None of them even pretend to utter even the slightest concern or
hesitancy in exercising the ability to obliterate a human life - as though they had some sort of complex leading them to

believe their acts of killing are immune from the same judgment and scrutiny that they render upon the condemned.

And while a convenient response (read: deflection) when these two (or really anyone else) gets asked “why no debate” is
(beyond that whole “path” nonsense) Gov. Steve Sisolak wouldn’t sign ANYTHING they could come up with in the 2021

The governor didn’t say he would veto, he just said enough to apparently end debate. He was intentionally, some might say
calculatingly, ambiguous. He said he couldn’t support any bill that didn’t allow the death penalty...sometimes...for really bad
things or people or something. This, of course, is antithetical to an intellectually honest discussion over the reality of the death
penalty. The argument over the death penalty isn’t about how it’s being misused to execute really good people who do really
good things. The argument is how even though it's ONLY used against first-degree murderers whose aggravating circumstances
outweigh any mitigation -- it still operates in a manner that is irrefutably imprecise, ineffective, racist, wrought with invited error
and misconduct and for those who care about budgets and money - ridiculously expensive. If you’re against the death penalty (as
the governor has said numerous times before in public) and if you acknowledge the flaws of the death penalty in application (as
the governor has said through tears in at least one private screening of a death penalty film), there simply isn’t a genuine space
for an absolute shut-down of debate that the pathmakers claimed ended it.

Figuring out why the governor flatulated this smokescreen that benefitted Path-makers 1 & 2 certainly begs for an exercise in
political analysis, but where to start? None of the discussion was public. Any hypothesis about horse-trading, protectionism or
even a view at the time about his own vulnerability against a self-proclaimed tough-on-crime opponent in the next election
cycle could never be verified. What does seem clear is that the fix was in prior to the session even beginning.

There are a host of reasons — obvious and/or speculative — which would be enough for oddsmakers to have called the defeat of
the measure a consensus bet before the first bill draft was set to ink, let alone way into the session when the governor decided to
pipe up. But again, the most direct and simple reason can’t ignore that a certain Clark County district attorney who could
theoretically fire or demote Path-makers 1 & 2, publicly came out in a very_zealous manner in favor of allowing the death
penalty to continue.

As such, the status quo will forever be that there is not a path. No one is going to take responsibility for the measure dying. No
one is going to call out those who killed it. No one is going to call this all a sick game with people’s lives and the sanctity of
striving for a more moral system in the balance. No one is going to bother with fixing pathmaking for these sort of hot-button
issues in the future. It's done.

Which leaves us with...?

Looks like the only path on the table was suggested by death penalty proponent and guy pictured in atuxedo for a panel
to “discuss” racial justice when his office is_responsible for so much_racial injustice, DA Steve Wolfson.

In a_recent talk, after agreeing with the governor that “it wasn’t the right time” (wait, what about paths...?), he suggested
bringing the issue to voters. Wolfson said, “What I would like this community to consider, potentially, is a referendum. Let's
bring this issue before the voters because we all hear that more Nevadans still favor the death penalty....”

Well far be it for me to think that voters can’t handle nuance or separate the emotional release of having the option of killing a
“bad guy” from all the overwhelming evidence that the death penalty is a profoundly stupid thing to have in a civilized society
for one million reasons. I mean if YOU read this far, you probably figured it out, but really how many people will do a deep dive
into the pros and cons of a death penalty YAY OR NAY on a ballot?

Now I'm not saying Americans are inherently violent, hyperbolic and/or vengeful - but whoosh -- have you ever heard of
Twitter?

I mean since it has been allowed again since the 1970s, the death penalty is limited to first-degree murder but is there any doubt
that in the vaccuum of “gut check” with no data, stats, indicators of disparity based on status (race, ecomonic, national origin),
etc., there aren’t an overwhelming number of people who would prefer to give the death penalty for ANY crime that touches
them. Going back to Twitter, it seems a lot of people sometimes call for the death penalty for even the most minor of offenses
and regularly for virtually anything concerning ANY conduct that impacts children, old people, animals, police officers,
homeowners in their own home and on and on.

Which is why we typically leave the interpretation of what is working or not working for the dispassionate benefit of the
community to the legislature and well.... Yeah. Given the opportunity to hypothetically and without getting their own hands
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dirty with the yuck yuck of physically extinguishing a human soul like some....murderer, I’d venture most Americans who
haven’t given much thought to the priority of the death penalty would continue to not give much thought to the death penalty and
excitely vote “KILL ‘EM ALL”; and if they could, an alternate measure to watch them unbox the lethal cocktail!

See, all other arguments aside, what does the death penalty do other than making someone think they feel good by resorting to
the same violence that made them feel bad — just directed at the condemned. And once the condemned is dispatched to another
place (hell, apparently, the preferred destination of most death penalty advocates for even more suffering), what happens next?
Studies show it doesn’t move the needle on deterrence, and it certainly doesn’t bring the victim back to life. You can say eye-
for-an-eye brings some measure of “justice” to the victim, but that balance sheet doesn’t work, since the condemned person is
friggin’ gone. They’re released from any further punishment. Hell-talk aside, they never have to think about their conduct or the
victim one second more. The death penalty does nothing to benefit the victim; direct vengeance to somehow satiate those who
miss the victim reeks more of movie plot than measure of “making thing rights” with anyone.

Indeed, if we’re there’s a serious suggestion about having a death penalty referendum, let’s go all the way. Here’s the language:

Nevada must kill, on a one for one basis, the most beloved family member(s) of anyone found guilty of killing another person(s)
but the perpetrator lives in prison for life. If this passes and is not found to be constitutional, then no death penalty of anyone
can occur. If this does not pass, then there is no reason to have a death penalty and the death penalty must be repealed.

Think about it. This measure would actually make all the dreams and promises of pro-death penalty advocates come to fruition.
I mean, seriously, right now it’s all just tough talk and no results.

Eye-for-an-eye? Got you. Innocent victim for innocent victim. Justice means suffering of the offender to you? Well, if you want
the killer to agonize to the fullest degree for the rest of his or her life like the victim did — boom. Deterrence? Heck, everyone
and their literal brother will be working overtime to make sure no one gets killed again. Racism, prosecutorial misconduct?
Look, everyone in the system is going to be on their best behavior when triggering a possible mandatory execution of an
uninvolved party. And cost? They can run, but they can’t hide. We can make it a national game where we post the face and give
a bounty (a fraction of the cost of housing a death row inmate or law enforcement salaries) to anyone who kills the target! Even
better: make it a game show and sell advertising.

And as a bonus, if it turns out the accused person was actually innocent, they can be exonerated while they’re still alive!
Currently, all we can do is put an asterisk on a gravestone if we’re too late figuring it out.

Mr. Wolfson makes sense when he says this issue should be punted to the people. It truly seems to be the only “path.” But let’s
really see what’s on the peoples’ minds. You never know -- maybe the real problem with the death penalty is that state-
sanctioned killing hasn’t truly lived up to its potential; maybe the path was always meant to lead us through the angry mob.
Maybe if we are all at risk of execution, we won’t ever have to kill another person again. Or we’ll kill a lot of people. Either
way, at least we won’t have to burden our legislators with doing the right thing, or calling out their own colleagues for failing to
even let the matter be discussed.
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