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4S4 APPENDIX. 

No. III. 

To the Honorable the Senate of .Maine : 
In compliance with the request expressed in your order of the 

11th instant, we, the undersigned, Justices of the Supreme 
Judicial Court, have considered the three several questions pro­
posed to us, viz. 

" 1st. Can any person, according to the third article of the 
" constitution, of right hold and exer-cise, at the same time, the 

"several offices of deputy sheriff and justice of the peace ?" 

"2nd. Can any person of right exercise, at the same time, the 
" several offices of sheriff and justice of the peace ?" 

'' 3d. Can any person of right exercise, at the same time, the 
"several offices of coroner and justice of the peace ?"-and now 

in ans,ver, respectfully submit our opinion. 
The first section of the third article of the constitution declares 

'' that the powers of this government shall be divided into three 

" distinct departments." 
The second section of the same article declares "that no per­

,~ son or persons, belonging to one of those departments, shall 
"exercise any of the powers properly belonging to either of the 
" others, except in cases herein expressly directed or permitted." 
lVe have found in the constitution only the two following provi­
sions expressly limiting the generality of the foregoing inhibition; 
viz. article 4, part 3, section 11, ·which allows justices of the 
peace, notaries public, coroners, and officers of the militia to hold 
seats in either branch of the legislatui:e ; and article 5, part 2, 
section 4, which allows justices of the peace and notaries public 
to be counsellors. But neither of these two last named provisions 
particularly relate to the questions under consideration. 

'\Ve are thus carried back to the third article ; and our opin­

ion must be founded upon the construction of both sections of that 

article, viewed in connection with several other sections of tha 
constitution. 

Article 4, is entitled "Legislative power." 
Article 5, is entitled " Executive power." 
Article 6, is entitled "Judiciary power." 
Article 4th, is divided into three parts. 

Article 5th, is divided into four parts. 
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These divisions were probably made for the sake of method 
and arrangement, and for the purpose of distinctly marking out the 
qualifications, mode of election or appointment, powers, duties, 
and tenure of office of the persons or officers named in such res­
pective subdivisions. But there is nothing in article 5th, declar­
ing or -shewing that the governor, council, secretary and treasurer, 
exslusively compose and exercise alJ the powers belonging to the 
executive department ; or that such divisions of article 5th were 
ever intended or understood to mark distinctly the utmost boun­
daries of that department. On the contrary, section 8, part I, 
of said article authorizes the governor, with advice of council, to 
appoint, among other officers, sheriffs and coroners ; and each 
part of that article contains provisions having little or no connec­
tion with powers and duties merely of an executive character. 
It seems that a justice of the peace belongs to the judicial de­
partment. Article 6, section I, dPclar_es that "the judicial 
" power of this State shall be vested in a Supreme Judicial 
"Court, and such other Courts as the legislature shall from time 
" to time establish." And by law a part of the other courts nam­
ed in the above section are justices' courts. Besides, the 4th 
section of article 6, provides that '' all judicial officers except 
"justices of the peace, shall hold their offices during good beha­
" vior, but not beyond the age of seventy years." Here the ex­
ception proves the judicial character of the justice. Sheriffs, 
deputy sheriffs and coroners, cannot be considered as belonging 
to the legislative or judicial department ; they possess no powers 
and perform no duties belonging to either of those departments. 
The question is whether they belong to the executive depart­
ment. Article 5th, part 1, section 1. declares " that the supreme 
"executive power of this State shall be vested in a governor." 
Section 12 declares that "he shall tak_e care that the laws be 
"faithfully executed." The faithful administration of them 
devolves on another department. Article 9th, section 2, places 
the office of sheriff and deputy sheriff on the same ground in res­
pect to incompatibility with certain other offices therein enu­

merated. 
The council aid the governor with their advice. The secretary 

aids them both by recording their proceedings and keeping their 
records~ and those of the le~islature. The treasurer aids in 
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causing all the State taxes to be collected and paid into the 
treasury for the public use. In doing this important service, the 
power of sheriffs and coroners must be resorted to, when legal 
coercion is necessary ; in which case they are expressly aiding 
the governor in the execution of the laws, and acting under his 
comm1ss10n. In fact, in all cases, their power, when lawfully 
exercised, is in aid of the governor, and to enable him to do his 
duty in causing the laws to be executed faithfully. These duties 
he cannot perform. These powers he cannot exercise in person. 
Such a performance, such an exercise was never contemplated. 
There can be no question that sheriffs, deputy sheriffs and coro­
ners are executive officers ; and for the reasons we have assign­
ed, we think they must also be considered, though not named 
under a distinct head, as belonging to the executive department ; 
the limits of which are no where in the constitution expressly de­
fined. In addition w~ would remark, that the advantages intend­
ed to be secured by the third article cannot be realized and fairly 
enjoyed, nor the inconveniences and dangers intended to be avoid­
ed by it effectually guarded against, but by giving to it the con­
struction above stated. · If the offices are not incompatible, a 
person holding both, might, as a justice of the peace, issue a pro­
cess, serve it as a sheriff, deputy sheriff or coroner, decide the 
cause in his judicial capacity, and then, in his other capacity, 
execute his own judgment ;-a course of proceeding which we 
apprehend is not in unison with the true spirit and intent of the 
inhibition. 

· We are therefore of opinion that the cases stated in the pro­
posed questions, fall under the general principle contained in the 
second section of the third article ; and that the office of justice 
·of the peace is incompatible with that of sheriff, deputy sheriff 
or coroner. 

We accordingly answer to the first question, that no person 
can, according to the third article of the constitution, of right 
hold and exercise, at the same time, the several offices of deputy 
sheriff and justice of the peace. 

We answer the second question, that no person can of right 
exercise, at the same time~ the several offices of sheriff and 
justice of the peace. 
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We answer the third question, that no person can of right 
exercise, at the same time, the several offices of coroner and 

justice of the peace. 
Judge Weston has been furnished with a copy of the questions 

proposed, and his opinion requested. His reply has been receiv­
ed, but having had no means for a personal interview and consul­
tation with him, and perceiving that his impressions and conclu­
sions do not at present correspond with ours, we are not authoriz­
ed to state the foregoing, except as our opinion. 

PRENTISS MELLEN, 
FEBRUARY 18, 1825. WILLIAM PITT PREBLE. 

No. IV. 
The Hon. the Senate of the State of Maine, having by their 

6rder of the 26th of February, 1825, requested that the opinion 
of the Justices of the Supreme Judicial Court should be given on 
the following question, viz:-

" ..ire the first section of the .R.ct, chapter one hundred and twenty­
" seventh, and the eighth section of the .R.ct, chapter one hundred and 
" twenty-fourth, or either of them, so far as they provide that certain, 
'-' expenses therein mentioned shall be at the charge of the State, 
" changed, annulled or repealed by the eighteenth section of the .R.ct, 
" chapter one hundred and twenty-second ;"-and that such opinion 
might be communicated to the Secretary of State for publication. 

The undersigned, Chief Justice of said Court, in the absence 
of Mr. Justice Preble, who is now on a voyage to the West Indies, 
has by letter consulted Mr. Justi~e Weston, on the question pro-­
posed; by whom he is authorized to state the following, as the 
opinion of a majority of the Court. 

The Act chapter 127, was passed March 10, 1821. The 1st 
section authorizes selectmen to make provision for sick persons 
arriving from infected places, and to remove them to safe places; 
and that the necessary expenses thus incurred shall be paid by 
th~ " parties themselves, their parent or master, (if able) or 
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CHOSEN AND QUALIFIED .

CIIAPTER I.

DEFINITIONS AND DIVISIONS .

§ 1. Public Ofice and Officer de. | $ 11. Authority to appoint to Office
fined . constitutes a public Officer .

2. How Office differs from Em - 12. Authentication by chief Execu
ployment . tive not necessary .
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§ 1. Public Office and Officer defined . -- A public office is the
right, authority and duty , created and conferred by law , by

(1)
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which for a given period , either fixed by law or enduring at the
pleasure of the creating power, an individual is invested with
some portion of the sovereign functions of the government , to
be exercised by him for the benefit of the public . The individ
ual so invested is a public officer.?

1 An office , says BLACKSTONE , is “ a
right to exercise a public or private
employment , and to take the fees and

emoluments thereunto belonging." 2
Com . 36.

“ An office is a special trust or
charge created by competent author.

it
y
. If not merely honorary , certain

duties will be connected with it , the
performance o

f

which will b
e

the

consideration for its being conferred
upon a particular individual , who

for the time will be the officer , "

COOLEY , J . in Tbroop o . Langdon , 40

Mich . 673 .

“ Lexicographers generally define

office to mean public employment ,

and I apprehend its legal meaning to

b
e

a
n employment on behalf o
f

the

government in any station o
r public

trust , notmerely transient ,occasional

o
r

incidental . In common parlance ,

the term 'office ' has a more general

signification . Thus we say the office

o
f

executor or guardian ; or the office

o
f
a friend . " PLATT , J . in Mattor o
f

Oaths , 20 Johns . ( N . Y . ) 492 .

" Whether we look into the diction .

ary o
f

our language , the terms o
f

politics , or the diction o
f

common

life , we find that whoever has a pub -

Jic charge or employment , or even a

particular employment affecting the
public , is said to hold , or to be in ,

office . ” DANFORTI , J . in Rowland

v .Mayor , 83 N . Y . 376 .

" An office is a public station , o
r

employment ,conferred b
y

the appoint .

ment of government . The term
embraces the ideas o

f

tenure , dura -

tion , emolument and duties . "

SWAYNE , J . in United States o . Hart .

well , 6 Wall . ( U . S . ) 385 , 393 .

For other definitions and illustra
tions see : Hamlin v . Kassafer , 15

Ore . 456 , 3 Am . St . Rep . 17
6
; State

0 . Stanley , 66 N . C . 59 , 8 Am . Rep .

488 ; where PEARSON , C . J . , says “ A

public office is a
n agency for the

State , and the person whose duty it is

to perform this agency is a public

officer . This we consider to be the
true definition of a public officer in

it
s original broad sense . The essence

o
f
it is , the duty of performing a
n

agency , that is , of doing some act or

acts , o
r

series o
f

acts for the State ; "

Shelby v . Alcorn , 36 Miss . 273 , 72

Am . Dec . 169 ; Matter of Dorsey , 7

Port . (Ala . ) 293 ; Miller v . Supervisors ,

2
5 Cal . 98 ; Wood ' s Casc , 2 Cow . ( N .

Y . ) 29 , note ; People v . Hayes , 7 How .

( N . Y . ) Pr . 248 : People r . Stratton ,

2
8 Cal . 388 ; State 0 . Valle , 41 Mo .

3
1 ; Eliason o . Coleman , 86 N . C . 235 ;

Opinion o
f Judges , 3 Greenl . ( e )

481 ; Hill v . Boyland , 40 Miss , 618 ;

Hall v . State , 39 Wis . 85 ; People o .

Nichols , 52 N . Y . 478 , 11 Am . Rep .

734 ; Henly 0 . Mayor , 5 Bing . 9
1 :

Foltz v . Kerlin , 105 Ind . 221 , 5
5

Am .

Rep . 197 ; Smith 0 . Moore , 90 Ind .

294 ; People 0 . Common Council , 7
7

N . Y . 503 , 33 Am . Rep . 659 : Com

monwealth v . Gamble , 62 Penn . S
t
.

343 , 1 Am . Rep . 422 .

2 " The term ' office , ' ” says ALLEN ,

J . in Matter of Hatbaway , 71 N . Y .

238 , 243 , “ has a very general signi

fication , and is defined to be that

function b
y

virtue whereof a person

has some employment in the affairs o
f
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As here used , the word office is to be distinguished from it
s

application to such positions a
s

are a
t

inost quasi pnblic only , as

• the charge o
r

office o
f

a
n executor , adıninistrator o
r guardian ,

and from the offices o
f private corporations .

§ 2 . How Office differs from Employment . - A public office
differs in material particulars from a public employment , for , as

was said b
y

Chief Justice MARSHALL , " although a
n office is a
n

employment , it does not follow that every employment is a
n

another ; and itmay be public , o
r pri -

vate , o
r quasi public , as exercised

under public authority , but yet affect .

ing only the affairs o
f particular in -

dividuals . The presidency o
f
a bank

is spoken of as an office , and a trus -

tee of a private trust is , in ordinary
parlance , said to hold the office o

f

trustee ; and the term office is applied

to a
n

executor o
r guardian , etc . A

referee , for the trial and decision o
f

actions , is an officer exercising judic .

ial powers under public authority .

So receivers appointed by the courts ,

and commissioners for the appraisal

o
f

damages for lands taken for public

use , are officers ; and strictly and tech :

nically exercise the functions o
f
a
n

office . But they are not public o
f
.

ficers ' witbin the inhibition of the
Constitution (which prohibited judges

from exercising “ any power o
f ap -

pointment to public office ) . ” * * *

While the duties o
f

the class o
f

o
f
.

ficers last named , referees , etc . , were
of a public pature , and in a sense
concerned the public and the admin
istration o

f

justice , and were exer -

cised under authority derived from
the State directly , and not from in -

dividuals , still they related especially

1
0 particular individuals and a specific

litigation , and their authority is re -

stricted to specific matters ,and no gene -

ral powers are conferred upon them
authorizing to act in respect to all like
cases , o

r
in any case o
r

matter other

than specified and named in their a
p
.

pointment . They owed n
o duty to

the public , and could perform n
o ser

vice for the public . The trust they
exercise and the duties they perform

are “ transient and occasional . ' They
are not called upon to take the con
stitutional oath of office , and are not
entitled to the emoluments o

f

the

office , except such a
s grow out o
f

and
pertain to the duties actually per
formed . Judge PLATT defines the
legal meaning o

f

the term 'office ' to

b
e ' an employment on behalf o
f

the
government in any station o

r public

trust , not merely transient , occasional

o
r

incidental . ' ( In re Attorneys , etc . ,

2
0 Johns . ( N . Y . ) 492 ) . When pub

lic ' is the prefix o
f

officer , ' the de
finition is very apt , and clearly and
with precision marks the limit of the
constitutional prohibition . * * *

' Public oflice , ' as used in the consti
tution , has respect to a permanent
trust to b

e

exercised in behalf o
f

the

government , o
r

o
f all citizens wbo

may need the intervention o
f
a public

functionary o
r

officer , and in allmat
ters within the range o
f

the duties
pertaining to the character o
f

the

trust . It means a right to exercise
generally , and in all proper cases , the
functions o

f
a public trust or employ .

ment , and to receive the fees and

emoluments belonging to it , and to

hold the place and perform the duty

for the term and by the tenure pre
scribed b

y

law . "
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office. A man may certainly be employed under a contract ,
express or implied , to perform a service without becoming an
officer .”

“ We apprehend that the term 'office ,' ” said the judges of the
supreme court of Maine, “ implies a delegation of a portion of
the sovereign power to , and the possession of it by, the person
filling the office ; and the exercise of such power within legal
limits constitutes the correct discharge of the duties of snch
office . The power thus delegated and possessed may be a portion
belonging sometimes to one of the three great departments and

sometimes to another ; still it is a legal power which may be right
fully exercised , and in its effects it will bind the rights of others ,

and be subject to revision and correction only according to the
standing laws of the state . An employment inerely has none of
these distinguishing features. A public agent acts only on behalf
of his principal, the public, whose sanction is generally consid
ered as necessary to give the acts performed the authority ane!
power of a public act or law . And if the act be such as not to
require such subseqnent sanction , still it is only a species of ser
vice performed under the public authority and fo

r

the public
good , but not in the exercise o

f any standing laws which are
considered a

s

rules o
f

action and guardians o
f rights . " ?

“ The officer is distinguished from the employee , ” says Judge
Cooley , “ in the greater importance , dignity and independence

o
f

his position ; in being required to take a
n official oath , and per

laps to give a
n official bond ; in the liability to b
e

called to

account as a public offender for misfeasance o
r

non -feasance in

office , and usually , though not necessarily , in the tenure of his
position . In particular cases ,other distinctions will appear which
are not general . ” 3

§ 3 . Office differs from a Contract . - An office also differs

United States 1 .Maurice , 2 Brock .

( C . S . C . C . ) 96 .

2 Opinion o
f Judges , 3 Greenl . (Me . )

481 .
3 Throop r . Langdon , 40 Mich . 673 ,

682 .
“ A
n

office is a public position cre -

tinuing during the pleasure o
f

the

appointing power o
r

for a fixed term
with a successor elected o

r appoini .

e
d
. An employment is an agency

for a temporary purpose , which

ceases when that purpose is accom
plished . ” Cons . III . , 1870 , Art . 5 ,

ated b
y

the constitution o
r

law , con - S 24 .
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from a contract , for , as has been said , “ the latter from it
s nature

is necessarily limited in it
s

duration and specitic in it
s objects .

The termsagreed upon define the rights and obligations o
f

both

parties , and neither may depart from them without the assent o
f

the other . ” 1

§ 4 . Office involves Delegation o
f Sovereign Functions . The

most important characteristic which distinguishes a
n office from

a
n employment o
r

contract is that the creation and conferring o
f

a
n

office involves a delegation to the individual o
f

some o
f

the

sovereign functions o
f government , to be exercised by him for

the benefit o
f

the public ; — that some portion o
f

the sovereignty

o
f

the country , either legislative , executive o
r judicial , attaches ,

for the time being , to be exercised for the public benefit . Un
less the powers conferred are o

f this nature , the individual is

not a public officer . ”

$ 5 . Office is created b
y

Law and not b
y

Contract . - In distin
guishing between a

n office and a
n employment , the fact that the

powers in question are created and conferred b
y

la
w , is an im

portant criterion . For though a
n employmentmay be created b
y

law , it is not necessarily so , but is often , if not usually , the crea

ture o
f contract . A public office , on the other hand , is never con

ferred b
y

contract , but finds its source and limitations in some

act or expression o
f

the governmental power . Where , therefore ,

the authority in question was conferred b
y
a contract , itmust be

regarded a
s

a
n employment and not as a public office . 3

i United States v . Hartwell , 6 Wall .

( U . S . ) 385 , 393 ; United States 0 .

Maurice , 2 Brock . 103 ; Matter o
f

Oaths , 20 Johns . ( N . Y . ) 493 ; Vaughn

7 . English , 8 Cal . 39 ; Sanford v .

Boyd , 2 Cranch . ( U . S . C . C . ) 7
8
.

2 Bunn o . People , 4
5 II ) . 397 ; Elia

son 0 . Coleman , 86 N . C . 235 ; United
States r . Lockwood , 1 Pin . (Wis . ) 359 ;

Commonwealth r . Swasey , 133Mass .

538 ; Doyle 0 . Aldermen , 8
9

N . C .

133 . 45 Am . Rep . 677 ; Opinion o
f

Judges , 3 Greenl . (Me . ) 403 ; Miller

1 . Supervisors , 2
5 Cal . 98 ; State v .

Kirk , 44 Ind . 401 ; 15 Am . Rep . 239 ;

Hill 0 . Boyland , 40 Miss . 618 ; Wal
ker 0 . Cincinnati , 2

1

Ohio S
t
. 14 , 8

Am . Rep . 2
4 ; People r . Nichols , 52

N . Y . 478 , 1
1

Am . Rep . 7 : 34 ; United

States v . Germaine , 9
9
U . S . 508 : Uni
ted States . Smith , 124 U . S . 527 ;

United States v . Mouat , 124 U . •S .

303 .
3Hall r . Wisconsin , 103 U . 3 . 5 :

United States v . Maurice , 2 Brock ,

( U . S . C . C . ) 102 ; United States v .

Hartwell , 6 Wall . ( U . S . ) 387 ; Brown

0 . Turner , 70 N . C . 9
3 ; Shelby v Al

corn , 36 Miss . 273 , 7
2

Am . Dec , 169 ;

Opinion o
f Judges , 3 Greenl . (Me . )
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§ 6 . Oath a usual but not a necessary Criterion . – Public
officers are usually required by law to take the oath of office ,
and this fact goes far in determining the character of the duty .!
But the taking of the oath is not an indispensable criterion and
the officemay exist without it, for , as has been said , the oath is

a mere incident and constitutes no part of the office.'

§ 7. Salary or Fees not a necessary Criterion . – Like the
requirement of an oath , the fact of the payment of a salary or
fees may aid in determining the nature of the position , but it is
not conclusive , for while a salary or fees are usually annexed to
the office , it is not necessarily so . As in the case of the oath,
the salary or fees are mere incidents and form no part of the

office . Where a salary or fees are annexed, the office is often
said to be “ coupled with an interest ” ; where neither is pro
vided fo

r

it is a naked or honorary office , and is supposed to b
e

accepted merely for the public good . 5

§ 8 . Duration or Continuance as Criterion . The term office , it

is said , 6 embraces the idea o
f

tenure and duration , and certainly

a position which ismerely temporary and local cannot ordinarily

b
e

considered a
n office . ? “ But , " says Chief Justice Marshall ,

481 ; Bunn r . People , 45 Ill . 406 ; Peo -

ple o . Nostrand , 46 N . Y . 381 .

“ Certainly where an individual has

been appointed o
r

elected in a man -

ner prescribed by law , has a designa

tion o
r

title given himn b
y

law , and
exercises functions concerning the
public assigned to him by law , he
must be regarded as a public oflicer . "

JENKINS , J . in Bradford t . Justices ,

3
3 Ga . 336 .

1 State r . Wilson , 29 Ohio St . 317 ;

Kavanaugu v Stare , 41 Ala . 399 ;

Lindsey r . Attorney General , 33 Miss .

508 ; Sweeny r . Vayor , 5 Daly ( N . Y . )

274 .
2 State o . Stanley , 60 N C . 59 , 8 Am .

Rep , 438 ; Howerton o . Tate , 69 N . C .

547 .
3 As has been seen in the note to

$ 1 , “ the right to take the fees and

emoluments thereof " constitutes a
portion o

f several o
f

the d
i

finitions

o
f
a
n

office , but it is not a sine qual
non .

State c . Stanley , 6
6

N . C . 5
9 , 8

Am . Rep . 488 ; Howerton o . Tate . 68

N . C . 547 ; State r . Kennon , 7 Ohio
St . 516 ; United States T . Hartwell , 6

Wall . ( U . S . ) 33 . 5 .

5 State ( ' . Stanley , 66 N . C . 59 , 8

A
m . Rep . 488 ; Throop v . Langdon ,

4
0

Mich . 673 , 682 .

6SWAYNE J . in United States o ,

Hartwell , 6 Wall . ( L . S . ) 385 , 393 .

7 United States r . Hartwell , 6 Wall .

( U . S . ) 385 ; Cnited States v .Maurice ,

2 Brock , ( C . S . C . C . ) 103 ; Bunn o .

People , 45 Ill . 397 ; State » . Wilson ,

2
9

Ohio St . 347 ; Ilill v . Boyland , 40

Miss . 018 ; United States r . Hatch , 1

Pion . (Wis . ) 182 ; Commonwealth o .
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“ if a duty be a continuing one , which is defined by rules pre .
scribed by the government and not by contract , which an indi
vidual is appointed by government to perform ,who enters on the
duties pertaining to his station without any contract defining

them , if those duties continue though the person be changed , -
it seems very difficult to distinguish such a charge or employ

ment from an office or the person who performs the duties from

an officer.”
At the same time,however, this element of continnance ca

n

not
be considered as indispensable , for , if the other elements are present

“ it can make n
o difference , ” says PEARSON , C . J . , " whether

there b
e but one a
ct o
r
a series o
f

acts to b
e

done , - - whether the
office expires as soon a

s the one act is done , or is to be held for
years o

r during good behavior . ” *

$ 9 . Scope of Duties a
s
a Criterion . - “ Any man is a public

officer who hath any duty concerning the public , and h
e

is not
the less a public officer where his authority is confined to narrow

limits ; for it is the duty of his office and the nature of that duty
which make hiin a

n

officer , and not the extent of hi
s

authority . ” 3
Sutherland , 3 Serg , & R . (Penn . ) 149 ;

Sheboygan County o . Parker , 3 Wall .

( U . S . ) 93 ; People 0 . Nichols , 52 N .

Y . 478 . 11 Am . Rep . 731 ; Throop v .

Langdon , 40 Mich . 673 .

S
o it is said that the term office

means “ an employment on behalf of

the government in any station o
r pub -

lic trust , not merely transient , occa -

sional or incidental . ” In re Attor
neys , 20 Johns . ( N . Y . ) 492 .

o
f

Illinois . Bunn v . People , 45 Ill .
397 .

“ In every definition given o
f

the

word ' office , ' the features recognized

a
s

characteristic , and distinguishing it

from a mere employment , are the

manner o
f

appointment , and the na
ture o

f

the duties to be performed ;

whether the duties are such as pertain

to the particular official designation ,

and are continuing and permanent ,and
not occasional or temporary . ” State

0 . Board o
f

Public Wks . , - N . J .

— , 17 Atl . Rep . 112 .

Commissioners appointed for an in

definite time are not public officers .

McArthur o . Nelson , 81 Ky . 67 .

A person employed for a special

and single object , in whose employ .

ment there is n
o enduring element ,

nor designed to b
e , and whose duties

when completed , although years may

be required for their performance ,

ipso facto terminate the employment ,

is not an officer in the sense in which

that term is used in the constitution

In United States 0 . Maurice , 2

Brock . ( C . S . C . C . ) 103 , quoted with
approval in Bunn o . People , 45 III .

397 . '
2 In State o . Stanley , 66 N . C . 59 ,

8 Am . Rep . 488 . See also Common .

wealth 0 . Evans , 74 Penn . St . 124 ;

Vaughn 0 . English , 8 Cal , 39 .

3 Carth . 479 ; 7 Bac . Abr , 280 ; State



§ 10. THE LAW OF OFFICES AND OFFICERS . [BooBook I.

§ 10 . Designation of Place as “ Office " as a Criterion . The
fact that the place is designated , in the law providing fo

r

it
s

creation , as an office , affords some reason for determining it to be

such . "
$ 1
1 . Authority to appoint to Office constitutes a public Offi

cor . – The authority and dnty o
f appointing others to office , o
f

themselves constitute the person vested with that authority and
duty a public officer , and it is immaterial that such person is not
designated a

s

a
n officer and takes n
o

oath and receives n
o

fees . ”

$ 1
2 . Authentication by chief Executive not necessary .

Where a
n individual has been appointed o
r

elected , in a manner
prescribed b

y

law , las a designation o
r title given hiin b
y

law ,

and exercises functions concerning the public assigned to him b
y

la
w , hemust be regarded a
s
a public officer , and it can make n
o

difference whether h
e

b
e commissioned b
y

the chief executive
officer with the anthentication o

f

the seal o
f

state o
r not . Where

that is given it is but evidence of his title to the office , and this
evidence may in some cases b

e

o
f greater and in others o
f

less

solemnity . 3

$ 1
3 . Lucrative Office , or Office of Profit . - An office to which

salary , compensation o
r fees are attached is a lucrative office , or ,

a
s
it is frequently called , an office of profit . ' The amount of the

salary o
r compensation attached is not material . The amount

attached is supposed to b
e

a
n adequate compensation and fixes

the character o
f

the office a
s
a lucrative one , o
r
a
n

office o
f profit .

. Valle , 41 Mo . 31 ; Shelby 4 . Alcorn ,

3
6 Miss . 273 , 72 Am . Dec . 169 ;

Vaughn 2 . English , 8 Cal . 39 .

1 Bradford r . Justices , 33 Ga . 332 ;

State r . Wilson , 29 Ohio S
t . 347 ;

United States 0 . Tinklepaugh , 3

Blatchf . ( U . S . C . C . ) 430 .

2 State v . Stanley , 66 N . C . 59 , 8

Am . Rep . 488 ; Hoke 0 . Henderson ,

4 Dev . ( N . C . ) L . 1 , 25 Am . Dec .677 ;

Howerton v . Tate , 68 N . C . 547 ; State

v . Kennon , 7 Ohio S
t
. 546 .

3 Bradford v . Justices , 33 Ga . 3 : 2 .

4 Dailey v . State , 8 Blackf . (Ind )

329 ; State » . Kirk , 44 Ind . 401 . 15

Am . Rep . 239 ; State v . Valle , 4
1 Mo .

2
9 ; People v . Whitman , 10 Cal . 38 ;

Crawford o . Dunbar , 52 Cal . 36 ; Kerr

0 . Jones , 19 Ind . 351 ; State o . De
Gress , 5 ; Tex . 387 ; In re Corlisa , 1

1

R . I . 638 , 23 Am . Rep . 538 ; Foliz e .

Kerlin , 105 Ind . 221 , 55 Am . Rep .

197 .
5 Dailey 0 . State , 8 Blackf . (Ind . )

329 . In this case it is said : “ Pay ,

supposed to b
e

a
n adequate compen

sation , is attached to the performance

o
f

their duties . We know o
f

n
o

other
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§ 14 . Office coupled with an Interest .--An office to which a
salary or fees are attached is often said to be an office “ conpled

with an interest .” 1

$ 15. Honorary Office .—So an office to which no compensa
tion attaches is frequently called a naked or honorary office , and
is supposed to be accepted merely fo

r

the public good . ”

$ 1
6 . Office of Trust - An office whose duties and functions

reqnire the exercise o
f

discretion , judgment , experience and skill

is a
n

office o
f

trust , and it is not necessary that the officer shonld
have the handling o

f public money o
r property , or the care and

oversight o
f

some pecuniary interest o
f

the governinent . "

$ 1
7 . Place of Trust or Profit . - The term place o
f

trust o
r

profit is freqnently used to designate positions which approximate

to , unt are not strictly offices , and yet occupy the same general
level in dignity and importance .

$ 1
8 . Executive Officers . — “ Executive officers are those whose

duties are mainly to cause the laws to b
e

executed . ” 5

$ 1
9 . Legislative Officers . - “ Legislative officers are those

whose duties relate mainly to the enactinent o
f

laws , such a
s

meinbers o
f Congress and o
f

the several state Legislatures . " o

$ 2
0 . Judicial Officers . - " Judicial officers are those whose

duties are to decide controversies between individuals and accn

sations made in the name o
f

the public against persons charged

with a violation o
f

the law . ” ?

test for determining a lucrative office '

within the memory o
f

the constitu .

tion . The lucrativeness o
f
a
n

office

it
s net profits - does not depend upon

the amount o
f compensation affixed

1
0 it . The expenses incident to an

office with a high salary may render

it less lucrative , in this latter sense ,

than other offices having a much

lower rate o
f

compensation . "

State 0 . Stanley , 66 N . C . 59 , 8

Am . Rep . 438 .

? State 0 . Stanley , 66 N . C . 59 , 8

Am . Rep . 488 .

3 In re Corliss , 11 R . I . 638 , 23 Am .

Rep . 538 . See Doyle r . Raleigb , 89

N . C . 133 , 45 Am . Rep . 677 .

4 See Doyle r . Aldermen of Raleigh ,

8
9
N . C . 133 , 45 Am . Rep . 677 .

5 Bouvier ' s Law Dictionary , title

“ Onicer . ”

6 Bouvier ' s Law Dictionary , title

“ Officer . ”

7 Bouvier ' s Law Dictionary , title

" Officer . "
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$ 21. Ministerial Officers . —“ Ministerial officers are those
whose duty it is to execute themandates, lawfully issued , of their
superiors ."

$ 22 . Military Officers. - “ Military officers are those who
have command in the army." ;

$ 23 . Naval Oficers . - " Naval officers are those who are in
command in the navy ." 3

$ 24. Civil Officers. -- " Any officer who holds his appointment
under the government , whether his duties are executive or judi
cial, in the highest or the lowest departments of the government ,
with the exception of officers of the army and navy , is a civil
officer ." +

§ 23 . Officer de Jure . - An officer de jure is one who is, in

a
ll respects , legally appointed and qualified to exercise the office . 5

The distinction between a
n officer d
e jure , an officer de fucto ,

and a mere intruder , is one o
f great importance and will be fully

considered hereafter . 6

§ 2
6 . Officer de Facto . — “ An officer de facto , ” in the compre

hensive language o
f Chief Justice BUTLER o
f

Connecticut , " is
one whose acts , though not those o

f
a lawful officer , the law ,

upon principles o
f policy and justice , will hold valid so far a
s

they involve the interests o
f

the public and third persons , where
the duties o

f

the office were exercised :

First , without a known appointment o
r

election , but under
such circumstances o

f reputation o
r acquiescence a
swere cal

culated to induce people , without inquiry , to submit to o
r

invoke his action , supposing h
im to b
e

the officer h
e

assumed

to b
e ;

Second , under color of a known and valid appointment o
r

election , but where the officer had failed to conformn to some

· Bouvier ' s Law Dictionary , title 4 Rawle Const . 213 ; Story Const .

“ Officer . ” $ 790 .

2 Bouvier ' s Law Dictionary , title 5 Plymouth o . Painter , 17 Conn . 585 ,

“ Officer . " 4
4

Am . Dec . 574 .

3 Bouvier ' s Law Dictionary , title Sce vost , S 317 .

“ Officer . ”

1
0



Chap. I.] $ 26.DEFINITIONS AND DIVISIONS .

precedent requirement or condition , as to take an oath , give a
bond , or the like ;
Third , under color of a known election or appointment , void ,

because the officer was not eligible or because there was a want
of power in the electing or appointing body, or by reason of
some defect or irregularity in it

s

exercise , such ineligibility , want

o
f power or defect being unknown to the public ;

Fourth , under color of an election or appointment b
y

o
r pur

snant to a public unconstitutional law , before th
e

same is

adjudged to b
e

such . ” 1

The full discussion o
f

this question is reserved for a subse
quent section . "

* In State r . Carroll , 38 Conn . 44
9 ,

I Am . Rep . 409 .

? See post , S 31
7
.



Chap . IV . ] § 420 .BY ACCEPTANCE OF ANOTHER OFFICE .

CHAPTER IV .

BY ACCEPTANCE OF ANOTHER OFFICE .

& 419 . In general.
1. BY ACCEPTANCE OF INCOMPATI

BLE OFFICE

420. Acceptance of second Office
incompatible with first va.
cates first .

421 . Same Subject - Exception .
422 . What constitutes Incompati .

bility .

423. Illustrations of incompatible
Offices .

424. Illustrations of Offices not in
compatible .

425. No Proceeding necessary to
enforce Vacation ,

| $ 426. Acceptance of second Office
is conclusive of Officer 's
Election to hold that one.

11. BY THE ACCEPTANCE OF A FOR
BIDDEN OFFICE .

427. In general .
428. Distinction between Eligibility

to Election and Power to
hold .

429. Acceptance of forbidden Omice
vacates first.

430. Same Subject - Not when first
Ofice held under ditferent
Government .

431. Same Subject - Illustrations of
the Rule .

$ 419 . In general .— It is contrary to the policy of the law
that the same individual should undertake to perform inconsis

tent and incompatible duties. So also , as has been seen , it is
frequently provided by constitutions and statutes that officers
holding offices of one class or under one authority , shall not also
hold an office of a different class or created by a different author
ity . Prohibitions of the first kind arise under the common law ;

those of the second are the creature of express constitutional or
statutory enactinent .
The subject will , therefore , be considered under two heads :
I. By the acceptance of an incompatible office .
II. By the acceptance of a forbidden office .

BY ACCEPTANCE OF INCOMPATIBLE OFFICE .

$ 420 . Acceptance of second Office incompatible with first ,

vacates first Office . It is a well settled rule of the common law

267



§ 421. [Book II.TIIE LAW OF OFFICES AND OFFICERS .

that he who , while occupying one office , accepts another incom
patible with the first, ipso facto absolutely vacates the first office
and his title is thereby terminated without any other a

ct o
r pro

ceeding . That the second office is inferior to the first does not
affect the rule . ' And even though the title to the second office

fail , as where the election was void , the rule is still the same ,nor
can the officer then regain possession o

f

his former office to

which another person has been appointed o
r

elected .

§ 421 . Same Subject - Exception . - - But an exception is made

to the general rule in those cases in which the officer can not
vacate the first office b

y

his own act , upon the principle that he
will not be permitted to thus d

o indirectly what he could not do
directly . Such a

n acceptance , it is said , though it may b
e ground

for amotion , does not operate a
s a
n

absolute avoidance in those

cases where a person cannot divest himself o
f

a
n office by his

own mere act , but requires the concurrence of another authority

to his resignation o
r amotion , unless that authority is privy and

consenting to the second appointment .

“ Upon principle , not conflicting with any of the authorities , "

says ParKE J . , in stating this exception , " it seems that an officer
cannot avoid his office b

y

accepting another , unless his office b
e

such a
s h
e

could determine b
y

his own act simply , or unless that
authority concurs in the new appointment which conld accept

the surrender o
f
o
r

amove from the o
ld one . ”

Such a concurrence , however , is implied where the power
authorized to accept his surrender of the first office appoints him

to the second .

422 . What constitutes Incompatibility . This incompati

1 Milward v . Thatcher , 2 T . R . 81 ; ple v . Hanifan , 96 Ill . 420 ; Cotton t .

Rex v . Patteson , 4 B . & Ad . 9 ; Rex v . Phillips , 56 N . H . 220 ; Kenney o .

Hughes , 5 B . & C . 886 ; Rex & Tiz Goergen , 36 Minn . 190 ; Magie o . Stod
zard , 9 B . & C . 418 ; State v . Brinker - dard , 25 Conn . 565 , 08 Am . Dec . 375 ;

hoff , 6
6 Tex , 45 ; Pooler 0 . Reed , 73 People 0 . Nostrand , 46 N . Y . 375 .

Me . 129 ; State 0 . Dellwood , 33 La . State v . Brinkerboff , 66 Tex . 45 ; Bien
Ann . 1229 ; State o . West , 33 La . Ann . court v . Pasker , 27 Tex . 562 ; Ex parte ,

1261 ; Stubbs 0 . Lee , 6
4 Me . 195 , 18 Call . 2 Tex . App . 497 .

Am . Rep . 251 ; State v . Goff , 1
5
R . I . 2 Milward v . Thatcher , 2 T . R . 81 .

505 , 2 Am . S
t
. Rep . 921 , 9 Atl . Rep . 3 Rex 0 . Hughes , 5 B . & C . 886 .

226 ; State o . Buttz , 9 S . C . 156 ; Peo - 4 Rex v . Patteson , 4 B , & Ad . 9 .

ple v . Carrique , 2 Hill ( N . Y . ) 93 ; Peo 5 State o . Brinkerhoff , 66 Tex . 45 .

265



Chap . IV . § 422.BY ACCEPTANCE OF ANOTII ER OFFICE .

bility which shall operate to vacate the first office exists where
the nature and duties of the two offices are such as to render it
improper , from considerations of public policy , for one person
to retain both . '
It seems to be well settled that the mere physical impossibility

of one person 's performing the duties of the two offices as froin
the lack of time or the inability to be in two places at the same
moment, is not the incompatibility here referred to . Itmust
be an inconsistency in the functions of the two offices , as judge
and clerk of the same court , claimant and anditor , and the like.:
“ Where one office is not subordinate to the other,nor the rela
tions of th

e

one to the other such a
s

are inconsistent and repug .

nant , there is not , ” says FolgeR J . , “ that incompatibility from

which the law declares that the acceptance o
f

the one is the vaca

tion o
f

the other . The force of the word , in it
s application to

this matter is , that from the nature and relations to each other ,

o
f

the two places , they ought not to be held b
y

the same person ,

from the contrariety and antagonism which would result in the
attempt b

y

one person to faithfully and impartially discharge the
duties o

f

one , toward the incumbent of the other . Thus a man
may not be landlord and tenant o

f

the same premises . Ile may

b
e

landlord o
f

one farm and tenant o
f

another , thongh h
e may

not at the saine honr be able to d
o

the duty o
f

each relation .

The offices must subordinate ,one the other ,and they must , per se ,

* Eryan 0 . Cattell , 15 Iowa 638 ;

People o .Green , 58 N . Y . 295 ; Stubbs

0 . Lee , 64 Me . 195 , 18 Am . Rep . 251 ;

State r . Buttz , 9 S . C . 156 ; People o .

Green , 5 Daly ( N . Y . ) 254 ; State o .

Goff , 15 R . I . 505 , 9 Atl . Rep . 226 , 2

Am . S
t
. Rep . 921 ; State 0 . Brown , 5

R . I . 1 , 11 ; State o . Feibleman , 28 Ark .

424 .
2 The definition given in Bacon ' s

Abridgement , Vol . 3 , ti
t
. Offices . K .

“ Offices are said to b
e incompatible

and inconsistent so as to be executed
by the same person , when from the
multiplicity o

f

business in them they

can not be executed with care and

ability ; o
r

when , their being subordi .

nate and interfering with each other ,

it induces a presumption they can not

b
e

executed with impartiality and
bonesty , " and that b

y

BAGLEY , J . , in

Rex o . Tizzard , 9 B . & C . 418 , 421 ,

that “ two offices are incompatible

where the holder can not in every in

stance discharge the duties of each , "

seem in some degree contrary to the
text ; but the rule in the text is sup .

ported b
y

the best considered authori .

ties . See cases cited in preceding

note .
3 See cases cited in note 1 of this

section .
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have the right to interfere , one with the other, before they are
incompatible at common law .” 1

$ 423 . Illustrations of incompatible Offices. In accordance
with the rule of the last section it is held that the following

offices a
re incompatible and that the acceptance o
f

the second
vacates the first : that o

f

town clerk and that o
f

alderinan ; ' that

o
f trial justice and that of deputy sheriff ; ' that of justice of the

peace and that o
f

constable , ' sheriff , deputy sheriff or corcher ; :

that o
f depnty sheriff and that o
f justice a
f

the peace ; s that of

a prudential committee and that of auditor o
f
a school district ; '

that o
f

state solicitor and that o
f

member o
f congress ; 8 that o
f

councilınan and that o
f city marshal ; ' that of justice of the dis

trict court and that of deputy sheriff ; 19 that o
f

postmaster and

that o
f judge o
f

the county court . "

§ 424 . Illustrations of Offices not incompatible . — On the
other hand the following offices have been held to be not incom
patible : that of school director and that of judge o

f

elections ; ! ?

that o
f

clerk o
f
a school district and that o
f

collector of the dis
trict ; 13 that o

f

member of the assembly and that o
f

clerk o
f

the

court o
f special sessions ; 14 that o
f snpervisor o
f
a county and that

o
f deputy clerk o
f

the circuit court o
f

the county ; 15 that of clerk

o
f

the district court and that o
f

court commissioner ; 16 that o
f

crier

and that o
fmessenger o
f
a court . ? ?

$ 425 . No proceeding necessary to enforce Vacation . As
stated in the general rule , the acceptance o

f

the second office

1 In People 0 . Green , 58 N . Y . 1
0

State o . Goff , 15 R . I . 505 , 2 Am .

2
9 . 5 . S
t . Rep . 921 , 9 Atl . Rep . 226 .

2 Rex v . Tizzard , 9 B . & C . 418 . " Hoglan v . Carpenter , 4 Bush (Ky .

3 Stubbs o . Lee , 64 Me . 195 , 18 Am , 8
9
.

Rep . 251 . 1 ' In re District Attorney , 11 Phila .

4 Magie r . Stoddard , 25 Conn . 565 , 645 .

6
8

Am . Dec . 375 ; Pooler v . Reed , 73 1
3 Howland 0 . Luce , 16 Johns . ( N .

Me . 129 . Y . ) 135 .

5 Opinion of Judges , 3 Maine , 486 . 1
4 People o . Green , 58 N : Y . 295 ,

6 Wilson v . King , 3 Littell (Ky . ) affirming 5 Daly 254 .

457 , 1
4

Am . Dec . 84 . 1
8

State o . Feibleman , 28 Ark . 424 .

7 Cotton » . Phillips , 56 N . H . 220 . 1
6 Kenney o . Goergen , 36 Minn . 19
0
,

8 State v . Buttz , 9 S . C . 156 . 3
1
N . W . Rep . 210 .

o State o . Hoyt , 2 Oregon , 246 . 1
7 Preston v . United States , 37 Fed .

Rep . 417 .
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ipso facto vacates the first . No proceeding , therefore , by quo

warranto or otherwise , is necessary in order to declare or com
plete the vacation of the first office , but it may be at once filled
again either by appointment or election as the la

w provides . ?

§ 426 . Acceptance o
f second Office is conclusive o
f

Officer ' s

Election to hold that one . - Upon his election or appointment to

the second office , the officer has a right to elect which of the two
he will have and retain , but his election must be deemed to b

e

made when he accepts and qualifies for the second . '

A
s
is said b
y

APPLETON , C . J . , “ Where one has two incom
patible offices , both can not be retained . The public has a right

to know which is held and which is surrendered . It should not

b
e left to chance , or to the uncertain and fluctuating whim o
f

the office holder to determine . The general rule , therefore , that
the acceptance o

f

and qualification for , an office incompatible

with one then held is a resignation o
f

the former , is one certain
and reliable , as well as one indispensable for the protection o

f

the public . ” 3

II .

BY THE ACCEPTANCE OF A FORBIDDEN OFFICE .

$ 427 . ' In general . From motives of public policy , it is fre
quently provided in the state constitutions and statutes that a

person shall not a
t

the same time hold a
n

office o
f

trust o
r pro

fi
t

both under the State and under the Federal government ; that
persons holding judicial offices shall not a

t

the same time hold
other offices o

f

trust o
r profit ; that a person shall not at the

same tiine hold two offices o
f

trust o
r profit , and the like .

These provisions often cover substantially the same ground a
s

the common la
w prohibition against holding incompatible offices ;

Rex o . Trelawney , 3 Burr 1615 ; erhoff , 66 Tex . 45 ; Stubbs o . Lee , 64

Milward v . Thatcher , 2 T . R . 81 Me . 195 , 18 Am . Rep . 251 ; Cotton v .

Rex o . Tizzard , 9 B . & C . 418 ; Peo . Phillips , 56 N . H . 220 ; Pooler 0 .

ple v . Hanifan , 96 III , 420 ; State v . Reed , 73 Me . 129 .

Dellwood , 33 La . Ann . 1229 ; People 2 State 0 . Brinkerhoff , 66 Tex . 45 .

0 . Carrique , 2 Hill ( N . Y . ) 93 ; State Stubbs v . Lee , 64Me , 195 , 18 Am .

0 . Buttz , 9 S . C . 156 ; Shell . 0 . Rep . 251 .

Cousins , 77 Va . 328 ; State 0 . Brink
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but they also, in many cases , go further than that and arbitrarily
prohibit the holding of two offices which the common law might

not declare incompatible .
$ 428, Distinction between Eligibility and Power to hold .
As has been seen in an earlier portion of the work , it is fre
quently declared that persons holding one office shall be ineli
gible to election to another , either generally or of a certain kind .
These provisions being held to incapacitate the incumbent of th

e

first office to election to the second , it follows that any attempted

election to the second is void and that if , by color of it , he
attempts to hold the second office h

e will be removed from it . "

It is thus the second office which is vacated instead o
f

the first .

In California , however , under a constitutional provision that

“ n
o person holding any lucrative office under the United States or

any other power , shall be eligible to any civil office o
f profit

under this State , ” it is held that this means eligibility to hold

office a
swell as to be elected to it , and hence disqualifies a person

holding a civil office o
f profit under the state , e . g . that o
f county

supervisor , from continuing to hold this office after he had
received and entered upon a lucrative office under the United
States , as that of postinaster . ”

§ 429 . Acceptance of forbidden Office vacates first . — Where ,
however , it is the holding o

f

two offices a
t

the same time which

is forbidden b
y

the constitution o
r the statutes , a statutory incom

patibility is created , similar in its effect to that of the common
law , and , as in the case of the latter , it is well settled that th

e

acceptance o
f
a second office o
f

the kind prohibited , operates
ipso facto to absolutely vacate the first . 3

No judicial determination is therefore necessary to declare the

1 Crawford v . Dunbar , 52 Cal . 36 ; 1229 ; State 0 . West , 33 La . And .

Vogel 0 . State , 107 Ind . 374 ; In re 1261 ; State 0 . Draper , 45 Mo . 355 ;

Corliss , 11 R . I . 638 , 23 Am . Rep . Dickson o . People , 17 II
I
. 191 ; Foltz

538 . v . Kerlin , 105 Ind , 221 , 55 Am . Rep .

2 People v . Leonard , 73 Cal . 230 , 1
4

197 ; Dailey o . State , 8 Blackf . (Ind . )

Pac , Rep . 853 . 329 ; Creighton o . Piper , 14 Ind . 152 ;

3 People v . Brooklyn , 77 N . Y . 503 , State v . Kirk , 44 Ind . 401 , 15 Am .

3
3

Am . Rep . 659 ; Shell v . Cousins , 7
7 Rep . 239 ; Lucas v . Shepherd , 1
6 Icd .

Va . 32
8
; State v . Newhouse , 29 La . 368 ; Howard v . Shoemaker , 35 Ind .

Ann . 824 ; State v . Arata , 32 La .Ann . 111
193 ; State v . Dellwood , 3

3 La . Ann .
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vacancy of the first, but the moment he accepts the new office
the o

ld one becomes vacant . As is said in one case , “ His
acceptance o

f
the one was an absolute determination o

f

his right

to the other , and left him 'no shadow o
f

title , so that neither
quo warranto nor amotion was necessary . ' "

§ 430 . Same Subject - Not when first Office held under dif
ferent Government . — But an exception is made to this rule where

the first office is held under a different government from that

which conferred the second .

Thus in Indiana , under a constitutional declaration that n
o

person shall “ hold more that one lucrative office a
t the same

time , ” it was held that where one who at the time of his election

to one lucrative office , that of township trustee , holds another
lucrative office , that o

f

United States postmaster , he will be

compelled to vacate the second office which h
e

held under the
State . '

“ It is doubtless the general rule , " said the court b
y

ELLIOTT ,

J . , “ that where a man accepts an office held under the State , le

vacates another held under the same sovereignty . 3

But the reason of the rule fails when applied to offices held

under different sovereignties , and where the reason of the rule
fails , so also does th

e

rule . There is reason for th
e

rule where

the offices emanate from the same government , but none where
the offices are created b

y

different governments . ' The National
law neither creates nor governs a State office ; neither inducts
the officer into office nor expels him from it ; neither fixes h

is

qualifications nor prescribes his disabilities . On the other hand ,

the State law exerts n
o dominion over the Federal officer a
s

a
n

officer ,neither prescribes his qualifications nor declares his disa
bilities , and it is therefore logically inconceivable that th

e

accep

tance o
f

a
n office existing under a State law . Vacates a
n office

1 People v . Brooklyn , 77 N . Y , 503 , (Ind . )329 ; Lucas v . Shepherd , 16 Ind .

3
3 Am . Rep . 659 ; Whiting o . Car 363 ; Creighton r . Piper , 14 Iod . 182 :

rique , 2 Hill ( N . Y . ) 93 ; People v . Howard v . Shoemaker , 35 Ind . 111 ;

Nostrand , 46 N . Y . 381 ; People o . Cotton 0 . Phillips , 56 N . H . 220 ;

Green , 58 N . Y . 304 . Milward v . Thatcher , 2 T . R . 81 ; Peo

2Foltz 0 . Kerlin , 105 Ind . 221 , 5
5 ple v . Hanifan , 9
6 Ill . 420 ; Stubbs

Am . Rep . 197 . 0 . Lee , 64Me . 195 , 18 Am . Rep . 251 ;

3Citing Dailey o . State , 8 Blackf . Shell 0 . Cousins , 7
7

V
a . 323 .
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existing under a National law . Where , as here, a man elected
to a State office persists in retaining a Federal office , actually

remains in it , enjoying it
s

emoluments and discharging its duties ,

he does not , in legal contemplation and certainly not in fact ,

vacate it b
y entering into an office existing under the laws o
f

th
e

State , and for this plain reason the laws of the State d
o

not

operate upon Federal offices . Our laws d
o not extend to offices

created b
y

the general government , and no act , that an officer
acting under our laws can do , can vacate a

n

office upon which

our laws d
o not operate . Nothing done under our laws can

operate where our laws are without effect . Wemust therefore
hold that a man can b

e expelled from a State office who persists

in holding one given him by the Federal government , or we
must concede that the courts of Indiana cannot control a citizen
who assumes to hold office in direct violation o

f

the Constitution .

This concession will not bemade . "

But this exception made b
y

the court must , it is believed , be

limited to the exact state o
f

facts before the court , i . e . where
the Federal office is accepted last , fo

r

if the order o
f

events had

been reversed and the Federal office had been accepted second ,

the court would have had n
o difficulty in declaring the first

vacated under the general rule without making the exception in

it
s application where the offices are held under different sov

ereignties . And the cases are numerous in which under expres3
provisions the State office has been held vacated b

y

the subse

quent acceptance o
f

the Federal office .

§ 431 . Same Subject - Illustrations of the Rule . - The general
rule may b

e

illustrated b
y

the following application o
f

it :

Where the constitution provides that n
o person holding any

lucrative office under the State , shall be a member o
f

the

general assembly , one who accepts an election to the assembly

while holding the office o
f

circuit judge vacates the latter office ; *

where the constitution provides that n
o person holding a
n office

o
f

honor o
r profit under the United States shall hold any office

o
f

honor o
r profit under the State , a person who is a director o
f

1 S
e
e

Dickson v . People , 17 II ) . 191 ; Tex . 387 ; State o . Buttz , 9 S . C .

People o . Brooklyn , 77 N . Y . 503 , 3
3

156 .

Am . Rep . 659 ; State v . D
e

Gress , 53 2 State o . Draper , 45 Mo . 35
5
.
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a State deaf and dumb asylum , vacates this office when be accepts
that of United States marshal ; ' where the constitution prohibits
one person from holding two lucrative offices at the same time,
one who holds the office of county recorder vacates it if he
accepts that of county commissioner , or, if holding that of
county commissioner , vacates it upon accepting that of deputy
treasurer , or , if holding thatof prison director , he vacates it upon
accepting that ofmayor; · under a constitutional provision that
no person shall hold more than one office of trust or profit at
the same time, the office of jury commissioner is vacated
by accepting that of police commissioner , inember of school
board or tax assessor , and that of member of the board of
health is vacated by accepting that of jury commissioner ; ' where
the constitution provides that “ sheriffs shall hold no other

office ,” the acceptance of any second office vacates the first ; 8 a
fortiori ,where the charter of a city prohibits an alderman from
holding any other office , and provides that by hi

s
election to and

acceptance o
f

another , his office as alderinan shall immediately

become vacant , an alderman who is elected to Congress and
accepts the office ipso facto vacates his office of alderman . '

* Dickson o . People , 17 III . 191 .

2 Dailey 0 , State , 8 Blackf . (Ind . )

329 .
3 Lucas o . Shepherd , 16 Ind . 368 .

4 Iloward 0 . Shoemaker , 35 Ind .

111 .
5 State 0 . Newhouse , 29 La . Ann .

824 .

6 State v . Dellwood , 33 La . Ann .
1229 ; State 0 . West , 33 La . Ann .

1261 .
7 State o . Arata , 32 La . Ann . 193 .

8 Shell 0 . Cousins , 77 Va . 328 .

9 People v . Brooklyn , 77 N . Y .

503 , 33 Am . Rep . 659 .
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CHAPTER IX .

OF THE REMEDY BY QUO WARRANTO .

§ 476. In general. | $ 487. Is superseded by special statu
477. Nature of the Remedy . tory Remedy.
478 . In what Cases applied . 488. Proceedings usually conduct
479. Will not lie where Position is e

d

in Name of the Public .

not a public Office . 489 . Practice in instituting the Pro
480 . Same Subject - What are Offi ceedings .

ces within this Rule . 490 . Interest of Relator .

481 . Same Subject - What are not 491 . The Requisites of the Infor
Offices . mation .

482 . Possession and User o
f

the 492 . The Defendant ' s Pleadings .

Office must be shown . 493 . The Replication .

483 . Is a civil Procceding . 494 . The Burden o
f

Proof .

484 . Is a discretionary Remedy . 495 . Trial b
y Jury .

485 . Effect o
f

Acquiescence . 496 . The Judgment .
486 . Will not lie where there is 497 . Effect of the Judgment .

other plain and adequate 498 . Damages for Usurpation .

Remedy . 499 , Costs .

$ 476 . In general . — As has been frequently seen in earlier
portions o

f

this work , the remedy usually adopted for the pur
pose o

f trying the title to public office is that ordinarily spoken

o
f
a
s quo warranto . In some o
f

the States special remedies have

been provided fo
r

the purpose , but in the majority of them the
proceeding by quo warranto is still retained , and seems to

deserve separate consideration .

$ 477 . Nature of the Remedy . — The ancient writ of quo
warranto was a high prerogative writ , in the nature o

f
a writ

o
f right fo
r

the king , against one who usurped o
r

claimed any

office , franchise o
r liberty o
f

the crown , to inquire b
y

what
authority he supported h

is

claim , in order to determine the
right .

In modern times in England , and in the United States , the

ancient writ has fallen entirely into disuse , and is superseded b
y

1 High E
x . Leg . Rem . & 59
2
.
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the information in the nature of a quo warranto , which is a pro
ceeding by information in the proper court to determine by

what authority , quo warranto , he assumes to hold and exercise
the office in question . The use of this remedy , and the prac

tice and procedure in seeking and applying it , have been regu
lated by statute in many of the States and in some superseded
altogether , but where still in use , its main features are still the

same .
$ 478 . In what Cases applied . The proceeding b
y

quo war
ranto is the proper and appropriate remedy for trying and
determining the title to a public office , and of ascertaining who

is entitled to hold it ; o
f obtaining the possession o
f

a
n office to

which one has been legally elected and has become duly qualified

to hold , and also of removing a
n incumbent who has usurped it ,

o
r

who claims it b
y

a
n invalid election , o
r

who illegally contin
nes to hold it after the expiration o

f

his term . Both of these
remedies may b

e sought by the same information .

Quo warranto is also a
n appropriate remedy for testing the

validity o
f
a statute under which the respondent ' s office was cre

ated . '

For the purpose o
f ousting a
n actual incumbent and o
f

Superseded b
y

other remedies in Colquitt , 63 G
a . 589 ; People v .

New York . Form but not the Waite , 70 II
I
. 25 ; People v . Moore ,

substance changed in Dakota . Terri 7
3 Ill . 132 ; People o . Callagban , 83

tory o . Hauxhurst , 3 Dak . 205 ; Lies II
I
. 128 ; Stone o . Wetmore , 44 Ga .

in Kansas , notwithstanding statute . 495 ; People o . Sweeting , 2 Johos . ( N .

Tarbox o . Sughrue , 36 Kans . 225 . Y . ) 184 ; State v . Schnierle , 5 Rich .

2Griebel v . State , 111 Ind . 369 , 12 ( S . C . ) 299 ; State v . Brown , 5 R . I . 1 ;

N . East . Rep . 700 ; Williams v . State , Territory v . Hauxhurst , 3 Dak . 205 ;

6
9 Tex . 368 , 6 S . W . Rep . 845 ; State o . Hammer v . State , 44 N . J . L . 667 ;

Owens , 63 Tex . 261 ; Owens o . State , State v Stein , 13 Neb , 529 ; Gass v .

64 Tex . 500 ; State v . Meehan , 45 N . State , 34 Ind . 425 ; Farrington v . Tur

J . L . 189 ; Territory v . Ashenfelter , ner , 53 Mich . 72 , 51 Am . R p . 88 .

- N . M . - 1
2 Pac . Rep . 879 ; Da 3Griebel o . State , 111 Ind . 309 , 12

vidson o . Slate , 20 Fla . 784 ; Osgood N . East . Rep . 700 .

0 . Jones , 60 N . H . 543 ; French o . 4 People o . Riordan , - Mich . - , 41

Cowan , 79 Me . 426 ; Tarbox v . Sugh - N . W . Rep . 482 ; People v . Maynard ,

rue , 30 Kans . 225 ; Nceland v . State , 1
5 Mich . 463 ; Attorney -General v .

3
9 Kans . 154 ; State v . Commission . Holihan , 29 Mich . 116 ; Attorney .

ers , 39 Kans . 85 , 19 Pac . Rep . 2 ; General c . Amos , 60 Mich . 372 .

· Collins o , Huff , 63 Ga . 207 ; Hardin v .
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admitting another to the office , quo warranto is, as has been
scen ,' the remedy and not mandamus .'

1 Ante , SS 216 - 218. where a person is in the actual pos
Frey o. Michie , 68 Mich . 323, 36 N . session of an office under an election
W . Rep . - , 12West . Rep . 586. or a commission , and is thus exercis
French o. Cowan , 79Me. 426. In ing its duties under color of right ,

this case Foster , J. , says : that the validity of his election or
" The office to which the petitioner commission cannot, in general, be
seeks to be restored is actually filled tried or tested on a mandamus to
by another , claiming under a legal admit another , but only by an infor
app : intment , admitted and sworn mation in the nature of quo war
and exercising the functions of the ranto .' SS 674, 678, 679, 680 , 716.
office under color of right . In such The same doctrine ismore emphatic

case, the appropriate remedy of the ally laid down in High on Ex. Leg .
petitioner in the first instance , if en Rem . $ 49, and he asserts that the rule
titled to any , is by quo warranto , and is established by an overwhelming

not by mandamus alone . In this case , current of authority that mandamus
the petitioner is virtually attempting will not lie to compel the admission o

f

to oust an actual incumbent , and to another claimant nor to determine
place himself in an olice , the title to the disputed question o

f

title to a
n

which is in controversy , and which office , where it is already filled by an

cannot be tried in a proceeding o
f

actual incumbent who is exercising

this kind . The general and well nigh the functions o
f

the office d
e

facto

universal rule is that mandamus is and under color of right . In such
not an appropriate remedy to try the cases , the party complaining and d

e

title to an oflice a
s against one actu - sirous o
f

a
n adjudication upon his

ually in possession under color o
f

alleged title and right o
f

possession ,
law . The decided weight of authore must assert his rights b

y

the only
ity , both in the English and Ameri proper , eficacious and speedy rem

can courts , is in support o
f

this doc . edy , and that is an information in

trine . the nature o
f
a quo warranto .

In Dane ' s Abridgement the rule is A careful examination o
f

the de
thus stated : “But if the office b

e

cisions both o
f

the English and
already full b

y

the possession o
f
a
n American courts willnot fail to con

officer d
e

facto , D
o writ will b
e vince the most doubting mind that

granted to proceed to a new election , the general current of authority runs
until the person in possession has in the same direction , and that the
beer ousted o

n proceedings in quo exceptions to the rule are rare and
warranto . ' not well founded . A few o

f

the very

Judge Dillon , in his work o
n mu - many authorities bearing directly

nicipal corporations , after stating the upon this rule are given , - enough
English rule a

s

above given , and that when examined to authenticate the

the same is generally recognized to b
e

assertion that the rule is too well set

the law in tbis country , says : “We tled to be denied . King o . The Mayor

have before seen that it is the doc . o
f

Winchester , 7 A . & E . ( 3
4
E , C .

trine o
f

the English law , quite gen . L . 8
1
) ; The Queen o . The Mayor o
f

erally adopted in this country , that Derby , 7 A . & E . ( 34 E . C . L . 135 ) ;
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So a bill in equity will not lie at the suit o
f
a private indi .

vidual to restrain the exercise o
f

official functions , but resort
must be had to the remedy by quo warranto . '

King o . The Mayor o
f

Oxford , 6 A . II
I
. 325 ; Hill o . Goodwin , 56 N . H .

& E . 348 ( 33 E . C . L . 89 ) ; Frost o . 441 ; Er parte Harris (Alabama ) 14

The Mayorof Chester , 5 E . & B . 538 Am . Law Reg . ( N . S . ) 646 ; McGee v .

( 8
5

E . C . L . 536 ) . COLERIDGE , J . : State , 1 West . Reporter , 467 (Indi .

' A mandamus goes only o
n the sup - ane ) ; Ellison o . Raleigh , 89 N . C .

position that there is no one in office , 125 . “By quo warranto the intruder

for the purpose o
f

restoring a party is cjccted . B
y

mandamus the legal

to oflice o
r
to cause a
n

election to b
e officer is put in his place . ' Prince o .

held . ' The King v . The Mayor o
f

Skillin , 71 Maine , 366 .

Colchester , 2 T . R . 259 ; The Queen That there have been exceptions to

0 . Pbippen , 7 A . & E . 966 ( 34 E . C . the rule is true . But upon what

L . 263 ) ; People 2 . New York , 3 principle the exceptions have been
Johos . Cases 79 ; in this case the court founded , where there has been a

n

held : “Where the office is already actual incumbent , exercising the
filled b

y
a person who has been a
d functions o
f

the office , and being in

mitted and sworn , and is in b
y

color under color o
f right , the decisions

o
f right , a mandamus is never issued themselves fail to afford any satisfac

to admit another person , and it is tory answer . In Maryland and Vir .

There laid down that the proper rem - giuia , the courts have held that in

edy , in the first instance , is by in such casesmandamus would lic . Thus
formation in the nature o

f
a quo in Dew o . The Judges o
f

the Sweet
warranto b

y

wbich the rights o
f

the Springs Dist . Court , 3 Hen . & Munf .

parties may be tried . People o . Stev . 1 , it was held thatmandamus was the
ens , 5 H : ! ( N . Y . ) 629 ; Pecple o .Lane , best remedy . So in Herzo ] 6 .

55 N . 219 ; In re Gardner , 68 X , Y . Marsbaii , 9 Md . 83 , the couri or a
p
.

4
5
? ; Dane . bcDonald , 41 Coan , peals o
fMaryland , came to the con .

517 ; Wuod o . Fitzgerald , 3 Oregon clusion that resort to quowarrinto a
s

568 ;Underwood o .Wylic , 6 Ark .218 ; preliminary to mandamus was not
Bonner o . The State , 7 Ga . 473 ; Peo necessary o

n

the grounds o
f delay

ple o . Detroit , 18 Micb . 338 ; Brown growing out o
f

the use o
f

the process ,

0 . Turner , 70 N . C . 99 ; Denver v . citing in support o
f
it
s

decision the
Hobart , 10 Nev . 28 ; Meredith o . Su case o

f Strong , Pet . 20 Pick . 481 , a case
pervisors , 50 Cal . 433 . Mandamus more generally referred to a

s
a
n

e
x

will not b
e

issued to admit a person ception to the rule than any other

to a
n

office while another is in under authority . But a
n

examination o
f

color o
f

right , ' State v . Auditors , 36 that case shows the fact that it was
Mo . 70 ; Manrlamus will not lie to mandamus to the board o

f

examiners
turn out one officer and to admit an - to issue a certificate o

f apparent elec
other in bis .place ; ' People v . Matte - tion to the petitioner , although , as

son , 17 II
I
. 167 ; People o . Ilead , 23 the court there say , hemight then be

* Osgood o . Jones , 60 N . H . 513 , title to office : Ilinckley u . Breen , 55

Equily not the proper form to t
ry

Conn . 119 .
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Quo warranto will also lie for the purpose o
f ousting a
n

incumbent whose title to the office has been forfeited by miscon
duct o

r
other cause . And in such a case it is not necessary that

the question o
f

forfeiture should ever before have been pre

sented to any court for judicial determination , but the court ,

having jurisdiction o
f

the quo warranto proceeding ,may deter
inine the question of forfeiture for itself . The question must ,

however , be judicially determined before he can b
e

ousted .

“ And if the alleged ground for ousting the officer , " says VALEN
TINE , J . , " is that he has forfeited his office b

y

reason o
f

certain

obliged to resort to quo warranto to nize and adopt the rule rather than the
test the title to the office . A distinc . exception to it . Attorney -General

tion is there made between the cases 0 . Simonds , 111 Mass . 256 . It is a

where applications had been made to fundamental principle that manda

b
e

admitted to a
n

office b
y

proceed - mus can b
e

used only to compel the
ings o

n mandamus , and the case there respondent to perform some duty

decided , where the petitioner only which he owes to the petitioner , and
sought for a certificate o

f

his election , can be maintained only on the ground

like the case o
f Marbury o . Madison , that the petitioner has a present ,

1 Cranch 168 - 9 , and The King o . The clear , legal right to the thing
Mayor o

f

Oxford , 6 A . & E . 319 ( 3
3

claimed , and that there is a corres

E . C . L . 89 ) , where it was said that ponding duty o
n

the part of the re

the certificate was only one step spondent to render it to him . If

toward the completion o
f

the title . therefore , as in the case at bar , the
The court also in Strong ' s Case admit - two personsare claiming the title to
ted that the two processes might be office adversely to each other , the
necessary to enable the petitioner to respondent being in possession and
get possession o

f

the office , - the one exercising the duties pertaining to

establish the legality o
f

his election , that office d
e

facto under color of

the other to set aside that o
f

the in right , mandamus will not lie to com
cumbent , and that although they pel the admission of the petitioner ,

were independent o
f

each other , they o
r
to determine the disputed question

might have been applied for a
t

the o
f

title . ”

same time and proceeded pari passu . Commonwealth o .Walter , 83 Penn .

The court arguendo claimed that S
t
. 105 , 2
4

Am . Rep . 154 ; State r .

there are authorities in support of Collier , 72 Mo . 13 , 37 Am . Rep . 417 ;

the doctrine that mandamus is the State v . Wilson , 30 Kans . 661 ; Dul
appropriate remedy where there is an lam v . Willson , 53 Mich . 392 , 51 Am .

actual incumbent acting d
e

facto , but Rep . 128 .

the decision o
f

the court is not based 2 Commonwealth o .Walter ,83 Penn .

upon that ground , and is not author S
t
. 105 , 24 Am . Rep . 154 ; State o .

ity to the extent claimed in Conklin v . Wilson , 3
0 Kans . 661 ; State v . Allen ,

Aldrich , 99 Mass . 558 , where it is re - 5 Kans . 213 ; State 0 . Graham , 1
3

ferred to . The general tenor o
f

the Kans , 136 .

decisions from Massachusetts recog .
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acts or omissions on his part , it must then be judicially deter
mined , before the officer is ousted , that these acts or omissions
of themselves work a forfeiture of the office . Mere misconduct ,
if it does not of itself work a forfeiture, is not sufficient . The
court has no power to create a forfeiture , and no power to
declare a forfeiture where none already exists . The forfeiture
must exist in fact before the action of quo warranto is com
menced ."

§ 479 . Will not lie where Position is not a public Office .

The State does not inqnire b
y

quo warranto into the title to a

position which is not a legally authorized public office . The
right to amere employment must be tested b

y

other means .

What are public offices , and how they a
re distinguished from

mere employments has been already considered in an earlier por
tion o

f

this work , and further illustrationswill be given in the
following section .

Courts are also averse to granting leave to file a
n information

in quo warranto , where the office in dispute is a petty and insig

nificant one . S
o
“ although the statute says the information

may be filed against any person ' usurping office in ‘ any corpo
ration created b

y

authority o
f

this state , yet there must be very
many cases in which the court would b

e
a
t liberty to refuse to

listen to the controversy . When the proprietors of a country
store , or the members of a village library association , or the par
ticipants in a district school debating society , or an association o

f

musical amateurs ,may incorporate themselves under our general
laws , and establish various grades o

f

offices for the purposes o
f

their organization , it can scarcely b
e seriously urged , " says

COOLEY , J . , " that the supreme court can be required to settle all
their contested elections and appointments in this proceeding .

There are grades o
f positions denominated offices which d
o not

i Citing Cleaver c . Commonwealth , 3 State r . North , 42 Conn . 79 ; State

3
4 Penn . St . 28
3
; Brady o . Flowe , 50 0 . Dearborn , 15 Mass . 125 .

Miss . 624 , 625 ; Lord Bruce ' s Case , 2 People v . DeMill , 15 Mich . 164 ;

Strange , 819 ; King 1 . Ponsonby , 1 Eliason 0 . Coleman , 86 N . C . 235 ;

Ves . Jr . 1 , 7 ; People o .Whitcomb , People c . Hills , 1 Lans . ( N . Y . ) 202 ;

5
5 Ill . 172 , 176 ; High o
n Extraordi . Burr o . McDonald , 3 Gratt . (Va . ) 215 ;

nary Legal Remedies , & 618 . Dean c . Healy , 6
6 Ga . 503 .

2 Citing above authorities and State 5 See ante , S2

0 . Hixon , 2
7 Ark . 398 , 402 . 6 Anonymous , 1 Barn , K . B . 279 .
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rise to the dignity of being entitled to the notice of theattorney
general by information .” And in a later case ’ the same judge
says that “ it is at least doubtful whether the proceeding by
information is applicable to the case of any office not created by

the State itself .”

$ 450 . Same Subject -What arə Offices within the Rule.
Illustrations of what are , and what are not offices, have been
already given , but a brief statement will here be made of some
of the positions which have been deemed public offices for the
purposes of quo irarranto proceedings .
Thus the following officers have been subjected to inquiry :
governor ,' lientenant -governor , except where the jurisdiction is
solely in the general assembly , sheriff,“ deputy sheriff ,' county
clerk , county treasurer,' judge of probate, º circuit judge ," pre
siding officers of legislature ,12directors of asylumns ,is an officer in
a railroad company who is appointed by the State, 14 ta

x

collec
tor , 15 commissioner o

f highways , 16 cominissioners to locate a

county seat , lay out state roads and the like , " assessors , 18 school
district clerk , mayor of city , ” school director , “ city marshal .

S
o the title o
f military officers is also open to inquiry upon

this proceeding .

1
5

1 People v . DeMill , 15 Mich , 164 .

2 Throop o . Langdon , 40 Mich . 673 .

3 Attorney -General , 0 . Barstow , 4

Wis . 567 .

Welker o . Bledsoe , 68 N . C . 457 ; State

. Harrison , 113 Ind . 434 , 3 Am . St .
Rep . 663 .

* Howerton o . Tate , 68 N . C . 547 .

1
5

Patterson v . Hubbs , 65 N . C . 119 ;

Hyde o . State , 52Miss .665 ; People o .

Callaghan , 83 Ill . 128 . . .

4 State o . Gleason , 12 Fla . 265 .

5 Robertson o . State , 109 Ind . 79 .

6 People v . Mayworm , 5 Mich . 146 ;

Cominonwealth v . Walter , 83 Penn .

S
t . 105 , 24 Am . Rep . 154 ; People v .

Cicott , 16 Mich . 283 , 97 Am . Dec .

141 .
7 Slate v . Goff , 15 R . I . 505 , 2 Am .

St . Rep . 921 .

8 People v . Miles , 2 Mich . 318 .

9 Clark . r . People , 15 111. 217 .

1
0 People v . Heaton , 77 N . C . 18 .

1
1

Commonwealth v . Gamble , 6
2

Penn . St . 343 , 1 Am . Rep . 422 .

1
°

Clark o . Stanley , 66 N . C . 59 ;

Hlowerton v . Tate , 68 N . C . 547 .

1
8 Nichols v . McKee , 68 N . C . 429 ;

1
6 People v . Hurlbut , 24 Mich . 59 , 9

A
m . Rep . 103 .

1
7 People v . Hurlbut , supra .

1
8

State v . Hammer , 42 N . J . L . 435 .

1
0

State v . Jenkins , 46 Wis . 616 .

2
0 People v . Thacher , 55 N . Y . 525 ,

1
4

Am . Rep . 312 ; Commonwealth o .

Jones , 12 Penn . St . 305 .

2
1

State v . Boal , 46 Mo . 528 .

2
2

State v . Lupton , 64 Mo . 415 , 27

Am . Rep . 253 .

2
3

State o . Brown , 5 R . I . 1 ; Com .

monwcalıb v . Small , 26 Penn . St . 31 .
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OF THE REMEDY BY QUO WARRANTO . $ 493.

$ 431 . Same Subject - What are not Offices . But the follow
ing are not public officers within this rule : - chief engineer of a
railroad ,' or other officers of a corporation elected by the direc
tors, a clerk in a municipal office ,' a college professor ,' a pilot,
specialcommissioners ,appraisers , referees and the like, andmany
others mentioned in a preceding chapter . ?
$ 482 . Possession and User of the Office must be shown .
It is indispensable to the jurisdiction in quo warranto that th

e

respondent should b
e shown to have been in the actual posses

sion and user o
f

the office . It isnot enough thathe should claim
the office , but an actual user must be shown .

" But that which constitutes a sufficient user , ” says Mr .

STEPHEN , “ depends upon the nature o
f

the office o
r franchise

claimed ; thus ,where it appeared in the case o
f
a freeman o
r

free
burgess o

f
a corporation , that he had been sworn in , though n
o

act o
r

claim b
e

stated to have been done o
r

made b
y

the defen
dant , the information was granted ; and though a mere claiin to

b
e sworn in is n
o usurpation , yet a swearing in , though defectivo

in law ,may b
e ; and where a defendant has taken the oath in

such a way a
s h
e thought to b
e

sufficient a
t

the time to make
him a free burgess , it was considered to b

e
a
n user . " .

llence it is held that the taking o
f

tlie oath within the time
prescribed b

y

law is a sufficient user , though the respondent has

not actually performed the duties o
f the office . 10

S
o

where a person , who lias been duly elected to an office and

has qualified and taken possession o
f it , commits such acts while

in the office as to work a forfeiture o
f it , he may be proceeded

against b
y

quo warranto , even though at the time h
e

has practi
cally abandoned the office but without resigning his claim to it . "

§ 483 . Is a civil Proceeding . – Though originally regarded as

215 .
· Eliason o . Coleman , 86 N . C . 235 . 6 Matter o
f Hathaway , 71 N . Y . 238 .

2 People v . Hills , 1 Lans . ( N . Y . ) 244 .

202 ; Burr v .McDonald , 3 Gratt . ( V
a . ) 7 See ante , Book I . chap . II .

8 King o . Whitwell . 5 T . R . 85 .

Throop o . Langdon , 40 Mich . 673 . 9 3 Stephen ' s Nisi Prius , 2441 .

+ Butler 0 . Board o
f

Regents , 32 1
0 People v . Callaghan , 83 Ill . 128 ;

Wis . 124 . King 0 . Tate , 4 East . 337 ; King o .

5 Dean v . Healy , 66 Ga . 503 . Harwood , 2 East . 177 .

1
1

State o . Graham , 13 Kans . 136 .
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a criminal proceeding , the remedy by information has now
come to be considered as a purely civil one, which , while par
taking in some of it

s

forms and incidents o
f

the nature o
f

criminal process , is yet a strictly civil proceeding , resorted to fo
r

the purpose o
f testing a civil , right b
y trying the title to a
n

office o
r

franchise and onsting the wrongful possessor . !

$ 484 . Is a discretionary Remedy . - The pursuit of the
remedy b

y

information in quo warranto is not ordinarily a mat
ter o

f right but one resting in the sound discretion o
f

the court ,

and in England since the statute of Anne ' and in many o
f

the

United States : it can only b
e

filed , on the relation of a private
individual , b

y

leave o
f

the court first had and obtained . In some

o
f

the States , however , such leave is not required . It may b
e

High . Ex . Leg . Rem . S 603 , cit - 3 People v .Waite , 70 III . 25 ; Peo
ing State v . Hardie , 1 Ired . ( N . C . ) ple . Moore , 73 II

I
. 132 ; People c .

4
2 ; State Bank v . State , 1 Blackf . Callaghan , 83 Ill . 128 ; People v . Rail .

(Ind . ) 267 ; State 0 . Ashley , 1 Ark . road C
o . 88 III . 537 ; Commonwealth

279 ; Lindsey 0 . Attorney -General , 33 v . Cluley , 56 Penn . St . 270 , 94 Am .

Miss . 508 ; State r . Lingo , 26 Mo . 496 ; Dec . 75 ; Commonwealth o . Jones , 12

State v . Stewart , 32 Mo . 379 ; State o . Penn . St . 365 : State . Tolan , 33 N .

Lawrence , 38 Mo . 5 : 35 ; State v . Kup - J . L . 195 ; Commonwealth o . Reigart ,

ferle , 44 Mo . 151 , 100 Am . Dec . 265 ; 1
4 Serg . & R . (Penn . ) 216 ; Common .

Commonwealth 0 . Birchett , 2 Va . wealth o . Arrison , 15 Serg . & R . 133 ;

Cas . 51 ; Attorney -General c . Barstow , People e . Sweeting , 2 Johas . ( N . Y . )

4 Wis . 567 ; ( 'ommonwealth o . Com 183 ; State v . Scbnierle , 5 Rich . ( S . C . )
missioners , 1 S . & R . (Penn . ) 382 ; 299 ; State o . Fisher , 28 Vt . 714 ; State
Commonwealth 0 . McCloskey , 2 0 . Smith , 48 V

t
. 266 ; People o . Keel

Rawle ( Penn . ) 381 , opinion o
f

GIBSON , ing , 4 Col . 129 ; State v . Bridge Co . 1
8

C . J . ; State 1 . Price , 50 Ala . 569 ; Ala . 678 ; State o . Mead , 56 V
t
. 353 .

State o . DeGress , 53 Tex . 387 . Contra , Informations in Michigan may b
e

in Illinois ; Donnelly 0 . People , 11 filed in the Supreme Court by the

Ill . 552 , 52 Am , Dec . 459 ; People o . Attorney -General to test the title to

Railroad Co . 13 III . 66 ; Wight o . Peo - public office , either upon his own
ple , 1

5 Ill . 417 ; Hay v . People , 59 Ill . relation o
r upon the relation of any

91 . private party , without applying fo
r

See also Osgood v . Jones , 60 N . H . leave . How . Stat . S 8635 . See Peo

543 ; Ames v . Kansas , 111 U . S . 449 ; ple v . Knight , 13 Mich . 230 .

Foster o . Kansas , 112 U . S . 201 . Informations may b
e

filed in the

2 Rex v . Dawes , 4 Burr . 2120 ; Rex circuit courts b
y

the prosecuting a
t
:

0 . Martin , 4 Burr . 2122 ; King v . torney o
n his own relation o
r

that o
f

Hythe , 5 A . & E . 832 ;King o . Pea - any citizen o
f

the county , without
cock , 4 T . R . 684 ; King v . Stacy , 1 leave , or by any citizen o

f

the county

T . R . 1 ; Rex o . Sargent , 5 T . R . 467 ; alone o
n obtaining special leave .

Rex v . Parry , 6 Ad . & E . 810 . How . Stats . $ 8662 , subsection 2 . See

312



Chap . IX . ] $ 434 .OF THE REMEDY BY QUO WARRANTO .

filed by the State , in it
s sovereign capacity , by its attorney -gen

eral , withont leave . "

The remedy being thus usually a discretionary one , it is well
settled that the court , upon application to it , will consider all of

the circumstances of the case , and leave to file the information
will not be granted , although the defect in the defendant ' s title
may bemanifest ,where it is evident that it will be of no avail , as

where it is clear that the respondent will remain in office what
ever may b

e the decision ; ' or where the proceeding could b
e o
f

little practical benefit , as when the term o
f

the dispnted office

will expire before the trial can b
e

had , ' or when the court is sat
isfied that , if re -instated , relator might legally and would b

e dis
missed again immediately , or when a new election is about to

Vrooman 0 . Michie , - - Mich . - , 36

N . W . Rep . 749 , 13 West . Rep . 159 .

Commonwealth o .Walter , 83 Penn .

S
t
. 105 , 24 Am . Rep . 154 ; State o .

Vail , 53 Mo . 97 .

2 State 0 . Tolan , 33 N . J . L . 195 ,

wbere DEPUE , J . says : “ In Rex o .

Dawes and Rex 4 . Martin , 4 Burr .

2122 , which are known a
s

the Win -

chelsea Cases , Mr . Justice YATES
says : ' In all questions of this kind ,

one great distinction is always to be

attended to , that these are applica -

tions b
y

common relators who have
no inherent rights of prosecution , but

b
y

the statute o
f

Queen Anne , are
left to the discretion o

f

the court ,

whether they shall be permitted to

prosecute o
r not . In the exercise o
f

this discretion the court is not merely

to consider the validity or defect of

the defendant ' s title , but the expedi .

ency o
f allowing o
r stopping the

prosecution under all its circum -

stances . In that case , Lord Mans -

field , in the exercise o
f

that discre .

tionary power , viewed the facts o
f

the case - first , in the light in which
the relators , informing the court o

f

the defect o
f

title , appear , from their

behavior and conduct , in relation to

the subject matter o
f

their informa
tion previous to their making the a

p

plication ; secondly , in the light in

which the application itself mani
festly shows their motives , and the
purpose which it is calculated to suit ;

and , thirdly , the consequences o
f

granting the information ; and the
application for leave was denied ,

although it appeared clear that the
title o

f

both the defendants was in
valid . King o . Parry , 6 A . & E . 810 ;

cole o
n Criminal Informations , 165 ;

Granton Corporations , 253 ; Willcock

o
n Corporations , 476 ; State o . Utter ,

2 Green , 81 . "

3 State » . McCullough , — Nev . - - ,

1
8

Pac . Rep . 756 .

People v . Sweeting , 2 Johns . ( N .

Y . ) 184 ; Commonwealth v . Reigart ,

1
4 Serg . & R . (Penn . ) 216 ; Proceed .

ings may be dismissed where title has
expired at time of trial . State o . Por
ter , 5

8 Iowa 1
9 ; State o . Jacobs , 17

Ohio 143 ; State v . Tudor , 5 Day

(Conn . ) 329 , o
r

nearly expired ; State

0 . Ward , 17 Ohio S
t
. 543 .

5 Ex parte Richards , 3 Q . B . Div .

368 , 28 Eng . Rep . 322 .
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occur which will afford the parties full redress ; ' or where the
results of granting the leave would bemuch more disastrous than
if it were denied , as when the successful prosecution of the rem
edy would cause the suspension of al

l

municipal government in a

city for more than a year . ' It must also appear that there is a

reasonable probability o
f being able to sustain the proceedings .

Where the court has granted a rule to show cause why the
information should not b

e

filed , its discretion is not exhausted ,

but upon the return to the rule the leave to file the information
may b

e

denied if it appears that the rule was improvidently
granted .

But where the conrt has once granted the leave to fi
le the

information , it is held that its discretion or power is at an end ,

and that the issues raised must then b
e tried and determined

according to the strict rules o
f

la
w

and right as in other cases . "

The discretion to b
e

exercised b
y

the court is not ,however , a

purely arbitrary one , and while leave to file the information is not
granted a

s
a matter o
f

course , it will not be arbitrarily refused .

but the court will exercise a sound discretion , according to law .

$ 485 . Effect of Acquiescence . — Where the information is

filed o
n the relation o
f
a private individual , to oust the incum .

bent and install the relator , the court will take into consideratior
the conduct o

f

the latter , and where he has himself concurred in
the respondent ' s holding , ' or where h

e

has acquiesced in the very

irregularities o
f

which h
e complains , ' or where he has delayed

fo
r

a
n unreasonable time in presenting h
is claims , the relief will

not b
e granted him .

· State v . Schnierle , 5 Rich . ( S . C . ) cretion to proceed to judgment or not ,

299 ; Commonwealth v . Athearn , 3 according a
s

the public interests d
o

o
r

Mass . 285 ; People 0 . Ilarshaw , 60 do not require it , and will not do so

Mich . 200 , where no good end will be subserved

2 State v . Tolan , 33 N . J . L . 195 . b
y

it . ”

3 People o . Callaghan , 8
3 II
I
. 128 . People o .Waite , 70 III . 25 .

4 Commonwealth v .Cluley , 56 Penn . ? Queen v .Greene , 2 A . & E . ( N . S . )

S
t . 270 , 94 Am . Dec . 75 ; Gilroy 0 . 400 .

Commonwealth , 10 . 5 Penn . S
t
. 494 . 8 Queen o . Lockhouse , 14 L . T . R .

5 State o . Brown , 5 R . I . 1 . But see ( N . S . ) 359 ; Dorsey v . Ansley , 72 GA .

Vrooman o . Michie , 691Mich . 42 , 36 460 ; State o . Tipton , 109 Ind . 73 .

N . W . Rep . 749 , 13 West . Rep . 159 , 9 Queen v . Anderson , 2 A . & E .

where it is said “ the court has dis - ( N . 8 . ) 740 .
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But where the proceeding is on behalf of the State , the lapse
of time will not bar the action , nor will it be defeated by the
acquiescence of the relator .”
$ 456 . Will not lie where there is other plain and adequate
Remedy . - As a general rule , a court having the power to exer
cise jurisdiction in quo warranto proceedings will not exercise

it
s jurisdiction where some other plain and adequate remedy

exists .
§ 487 . Is superseded by special statutory Remedy . – So , as

has been seen in a
n earlier section , where a special proceeding

has been provided b
y

law for the trial of contested claims to

public office , such proceeding is nsually held to supersede the

remedy b
y

quo warranto . "

$ 488 . Proceedings usually conducted in Name of the Public .

- While the proceedings in quo warranto are civil in their na
ture , they are so far criminal in their form that they are usually

conducted in the name of the sovereign power , and ,except where

b
y

statute private individuals are authorized to institute them ,

they are begun , carried o
n and controlled only by the public

legal officer , as the attorney -general or prosecuting attorney . 5
Commonwealth o . Allen ,128Mass . 1

9
6
, 12 N . E . Rep . 656 ; must b
e b
y

308 . attorney - general , in supreme court ,

2 State o . Sharp , 27 Minn . 38 . in Michigan , Babcock c . Hanselman ,

3 State o , Wilson , 30 Kans . 661 ; 5
6 Mich . 27 ; Vrooman 0 . Michie , 69

State 0 . Marlow , 15 Ohio S
t . 114 ; Mich . 42 , 36 N . W . Rep . 749 , 13 West .

State o . Taylor , 15 Ohio St . 137 ; State Rep . 159 . See also State i . Schinierle ,

1 . Hixon , 27 Ark . 398 ; Common 5 Rich . ( S . C . ) 299 ; Lindsey 0 . Attor
wealth v . Leech , 44 Penn . S

i
. 332 ; ney -general , 33 Miss , 508 ; State v .

People v . Turnpike Co . 2 Jobos , ( N . Stein , 1
3

Neb . 529 ; Robinson c . Jones ,

Y . ) 190 ; Neely r . Wadkins , 1 Rich . 1
4 Fla . 256 ; State o . Gleason , 12 Fla ,

( 8 . C . ) L . 42 ; Lord Bruce ' s Case , 2 190 ; Barnum o .Gilman , 27 Minn .466 ;

Strange 819 ; King . Ponsonby , 1 Saunders v . Gatling , 81 N . C . 298 ;

Ves . Jr . 1 , 7 , 8 ; King 0 . Ileaven , 2 Bartlett v . State , 13 Kans . 9
9 ; Harri

Durn . & E . 772 . son o . Greaves , 59 Miss . 453 .

See ante , S 215 . " In this country the proceeding is

5 Must be in name o
f Attorney -Gen conducted in the name o
f

the State o
r

eral in New Hampshire , Osgood o . o
f

the people , according to the local

Jones , 60 N . H . 543 , and in Illinois , form o
f

indictments , and a departure

People v . Railroad Co . 88 Il
l
. 537 ; from this form is a substantial and

attorney general o
r prosecuting at fatal defect . " SWAYNE , J . in Terri

torney may bring in Ohio , Res . Stats . tory v . Lockwood , 3 Wall . ( U . S . )

$ 6763 ; State v .Anderson , 45 Ohio S
t . 236 , citing Wright 0 . Allen , 2 Tex .
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In certain cases the name of the attorney -general is used in
proceedings virtually controlled by private parties , and by statute

in some States the proceedings may be prosecuted entirely with
out his intervention .'
Where the office is one held under the government of the
United States , proceedings in quo warranto must be prosecnted

in the name of the United States and not in that of the State or
Territory ' in which he exercises his functions .

$ 489. Practice in instituting the Proceedings . — The prac
tice usually pursued in instituting proceedings in quo warranto
is for the attorney -general to present to the court a petition or
motion , based upon affidavits , fo

r
leave to file the information .

A rule nisi is then made requiring the defendant to show cause
why the information ; should not be filed against him . The de

fendant shows cause b
y

affidavits , when , if sufficient , the pro
ceedings will be discontinued , but if not , the rule for the infor
mation is made absolute .

Upon leave being granted , the information is filed , and a sum
mons issnes to the defendant requiring him to appear and answer

to the information ; the order to show canse , o
r

the defendant ' s

appearance for that purpose , not being sufficient to give the court
jurisdiction for the trial o

f

the information - unless the formal
process b

e

waived .

The practice o
f proceeding b
y

the rule nisi is b
y

n
o means

uniform ; and in some States the practice is to ask for leave in

158 ; Wight r . People , 15 Il
l . 417 ; People v . Waite , 70 II
I
. 25 ; Com .

Donnelly v . People , 11 Il
l
. 552 , 5
2 monwealth o , Jones , 12 Penn . St . 356 ;

Am . Dec . 459 ; Eaton P . State , 7 United States 0 . Lockwood , 1 Pinn .

Blackf . (Ind . ) 65 ; Commonwealth r . (Wis . ) 35 ) ; People v . Tibbitts , 4 Cow .

Lex , & H . T . Co . 6 B . Mon . (Ky . ) ( N . Y . ) 383 ; People o . Richardson , 4

398 . Cow . 103and notes .

See also Wallace 0 . Anderson , 5 5 People r . Richardson , 4 Cow . ( N .

Wheat . ( U . S . ) 291 . Y . ) 103 ; Commonwealth o . Sprenger ,

1 See State v . Thompson , 31 Obio 5 Binn . (Penn . ) 353 ; Rex 0 . Trinity

S
t
. 365 . House , Sid . 86 ; Attorney General 0 .

2 State v . Bowen , 8 S . C . 400 , a Railroad C
o . 38 N . J . L . 282 .

presidential elector . 6 In re County Judge , 33 Gratt .

3 Territory v . Lockwood , 3 Wall . (Va . ) 443 ; IIambleton o . People , 44

( U . S . ) 23
6
, a territorial judge . II
I
. 458 .
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the first instance withont the rule,' and , of course , where no leave
is required , the information is filed at once."
$ 490 . Interest of Relator . — The State has always a sufficient
interest to entitle it to call upon any one assuming to exercise
the functions of a public office to show his title thereto , and
when the information is filed in it

s

name b
y

the attorney -general

it will be presumed that he does so in his official capacity * and

for the purpose o
f vindicating the rights of the State . 5

But when the proceedings a
re instituted a
t

the instance o
f
a

private individual , it must appear that he has some interest in

the question , for , as has been said , it would b
e
a grievous rule

which should compel a public officer to be called upon a
t any

time to defend his title a
t

the suit o
f

every officions interineddler . ?

The interest o
f
a citizen a
s
a ta
x

payer is sufficient to authorize
him to institute a

n inquiry into the title o
f

one who assumes to

exercise the functions o
f
amunicipal officer . 8 All that the court

requires in such cases , it is said , is to be satisfied that the relator

is o
f

sufficient responsibility , is acting in good faith and not
vexatiously ,and has not become disqualified b

y

his own conduct

with respect to the election o
r appointment h
e

seeks to impeach . .
But where the proceeding is instituted b

y
a private relator

not only for the purpose o
f onsting the incumbent but also for

1 Rule nisi is n
o longer required in monwealth c . Commissioners , 1 S . &

Pennsylvania , where proceedings are R . (Penn . ) 380 . But contra , see
by Attorney -General , Gilroy 1 . Com Miller v . Palermo , 12 Kans . 14 .

monwealth , 105 Penn . S
t
. 484 , nor in In Churchill o . Walker , 68 Ga .681 ,

New Jersey , Attorney -General v . Rail it is held that every citizen o
f
a town

road C
o
. 38 N . J . L . 282 . bas such a
n

interest in its municipal

2 As in Michigan , see ante , $ 484 , offices as will enable him to support a

note 4 . See also Taggart c . James , - quo varranto proceeding to test the
Mich . – , 41 N . W . Rep . 262 . right of incumbents thereto . Jack

3 State o . Dabl , 65 Wis . 510 , 27 N . SON , C . J . , concurred dubitante ,

W . Rep . 343 . In Commonwealth v . Mecser , 44

4 Commonwealth . Fowler , 10 Pena . S
t
. 341 , it is held , though with

Mass . 290 . much doubt , that the proceeding

5 Commonwealth 1 . Walter , 83 could b
e

instituted b
y
a private citi

Penn . St . 105 , 24 Am . Rep . 154 . zen who appeared to be acting in

6 State o . Vail , 53Mo . 97 , 109 . good faith and to represent a large

7 Commonwealth 0 . Meeser , 44 and responsible number of other citi .

Penn . S
t
. 341 . zens .

8 State o . Hammer , 42 N . J . L . 435 ; In State o . Hammer , supra .

State o . Martin , 46 Conn . 479 ; Com
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the purpose of installing himself in the office , he must show not
only the defects in the defendant 's title but also that he was him
self eligible , that he has the legal title to the office and that he
has done nothing to acquiesce in the condition of which he coin
plains . Where both he and the respondent claim title through
the same election , the relator cannot defeat the respondent 's title
by showing the invalidity of the election , because he thereby
shows the frailty of his own title as well.*

$ 491 . The Requisites of the Information . Something of
diversity of opinion exists as to the requisites of the information
in quo warranto cases. While the proceedings are civil in their
nature , they are usually criminal in their form , and the inforina
tion in ordinary cases conforins more largely to the forms used
in criminal proceedings , though the modern tendency is to
assimilate it to the formsof civil proceedings .
Originally and primarily a proceeding upon the part of the
sovereign to oust and punish usurpers and not to induct the
legally entitled officer , the remedy has been gradnally extended
by statutes until it has become, in many of the States at least ,

practically a statutory remedy by which one person claiming to
be entitled to a public office seeks to oust the possessor and to

install himself. This fact explains much of the diversity in the
rulings in the different States and between rhe earlier and the

later cases .
Where the proceeding is instituted by and on behaif of the
State in it

s sovereign capacity to test the title o
f

a
n aileged

usurper ,much more of generality of allegation is tolerated than

in cases where a private individual is the prosecuting party .

The title to a
ll

offices being derived from the State , and it hav
ing ar : inherent right a

t any time to call upon one who assumes

State o . Long , 9 . Ind . 3331 ; Statev .

Bieler , 8
7 Iud . 320 .

Collins o . Huff , 63 Ga . 207 ; Har
din o . Colquitt , 63 Ga . 589 .

2 State v . Stein , 13 Se ! 529 ; State

0 . Boal , 46 M : 528 ; Miller 0 . Pa
lermo , 12 Kuns . 14 ; l 'eople v . Ry -

der , 12 N . Y . 433 , State v . Tipton , 109
Ind . 73 ; Collins v . Huff , 63 Ga . 207 ;

Hardin v . Colquitt , 63Ga . 587 .

3 State o . Tipton , 109 Ind . 7
3 .

5 People o . Clark , 4 Cow . ( N . Y . ) .

9
5 ; State 0 . Commercial Bank , 10

Ohio 535 ; State o . Kupferle , 44 Mo .

154 , 100 Am . Dec . 26 . 7 .

It is impracticable to set out here
the statutes o

f

the several states upon

This subject . The practitioner in each
state will o

f

course consult his own .
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to exercise the functions of a public office, to show his right to
do so ,' it is evident that no specific allegations of right or title
on the part of the State can be necessary . It is often said , there
fore, in such cases , that the State is under no obligation to show
any thing on it

s part , and that a charge in general language that
the respondent has intruded into , usurped and unlawfully exer
cised th

e

functions o
f
a certain office is a
ll

that is required to put

hiin to his answer . The existence of the office and it
s descrip

tion must be made to appear with reasonable certainty . The
State is not bound to allege o

r
show that it has made a demand

for the office . In all these cases , the State seeks to recover ,

not so much upon the strength o
f
it
s

own title a
s upon the weak

ness o
r defects in the respondent ' s title , which it calls upon him

to establish . Defective allegations in the information slionld b
e

taken advantage o
f b
y

special demurrer . The information may

b
e

amended and merely forinal defects will be ignored . "

But where , on the other hand , the proceedings are instituted
by o

r
o
n behalf o
f
a private relator , and are designed not only to

oust the respondent but also to install th
e

relator a
s

the person

legally entitled to the office , different considerations obvionsly
apply . In these cases , which are largely the creatures of statute ,

it is usually held that the information must state clearly and

, " The State has always a right to Pierce , 35 Wis . 03 ; State o . Purdy , 36

demand o
f any one assuming a pub . P
i ' is . 213 ;

iro :Nce or franchise to show his a
u . See also Peoplo 0 . Woodbury , 14

thority . " COOLEY , J . , in People o . Cal . 48 ; People o . Abbott , 16 Cal .

DeMill , 15 Mich . 164 , 181 . See to 350 ; People v . Miles , 2 Mich . 348 ;

like effect : People o . Thacher , 55 N . People v . Ridgley , 21 III . 67 ; Clark

Y . 525 , 14 Am Rep . 312 ; State v . 0 . People , 15 II
I
. 217 .

Gleason , 12 Fla . 265 . People v . DeMill , 15 Mich . 164 ;

2 " The people are not required to Peop ' e o . Ridgley , 21 Ill . 07 .

show anything . " BREESE , J . , in state v . McDiarmid , 27 Ark . 176 .

People o . Ridgley , 21 II
I
. 67 . " The State o . Boal , 46 Mo . 528 ; Terri

state is bound to make no showing . " tory o . Lockwood , 3 Wall . ( U . S . )

CAMPBELL , J . , in People 0 . May . 236 ; Regina 0 . Smith , 2 M . & Rob .

worm , 5 Mich . 146 , 148 . 109 ; R : gina o , Law , 2 M & Rob . 197 ;

3Staten . Dabl , 65 Wis . 510 , 518 , People r . Palmer , 14 Cal . 4
3 ; Com

citing State o . Messmore , 14 Wis 115 , monwealth o . Commercial Bank , 2
8

116 ; People v . Pease , 30 Barh . ( N . Y . ) Penn . Stat . 353 .

588 ; State o . Goetze , 22 Wis . 303 ; 7 Commonwealth 0 . Commercial
State o , Tierney , 2

3 Wis . 430 ; State o . Bank , 28 Penn S
t
. 593 ; People o .

Hoelflinger , 35 Wis . 393 ; State c . Richardson , 4 Cow . ( N . Y . ) 109 note .

319



$ 492. [ Book II.THE LAW OF OFFICES AND OFFICERS .

specifically the facts which show that the relator is entitled to

the office ; it must, therefore , show that he was eligible ,' that
he possessed all the qualifications required by la

w , and that he

was duly elected to the office . Defects in this respect render
the information obnoxious to a demurrer . '

The essentials o
f
a
n information , in these cases now under con

sideration , are said to be “ that it contain such a plain statement

o
f

th
e

facts which constitute th
e

gronnds o
f

the relator ' s claim

a
s makes it affirmatively appear that he has title to the office in

controversy , so as to show his interest in the matter . ' ” 5

$ 492 . The Defendant ' s Pleadings . The defendant , by his
plea ,must either deny that he has or claimsany title to the office

in question , or hemust show that his title to it is perfect . In

other words he must either disclaim o
r justify . He cannot plead

either not guilty o
r

non usurpavit .

If he seeks to justify , lemust do so fully and specifically . It

is not enough for him to allege generally that h
e

was duly elected

o
r appointed , but he must show , upon the face o
f

his plea , such
facts a

s , if true , will vest in him the legal title to the office . ?

State v . Stein , 13 Neb . 529 ; State Am . Dec . 467 ; Clark o . People , 15

0 . Boal , 46 Mo . 528 ; Miller 0 . II
I
. 217 ; State v . Jones , 16 Fia . 306 ;

Palermo , 12 Kans . 14 ; People o . Ry . People v . Richardson , 3 Cow . ( N . Y . )
der , 12 N . Y . 433 . 113 , note .

2 State v . Long , 91 Ind . 351 ; Statc In pleading an election to the office

1 . Bieler , 87 Ind . 320 ; Reynolds 2 . o
f

director , by the stockholders o
f
a

State , 61 Ind . 392 . corporation , defendant must show

3 State u . Boal , 46 Mo . 528 . that the election was held agreeebly

4 State v . Boal , 46 Mo , 528 . to law , and in conformity with and

5 Jones v . State , 112 Ind . 194 , 11 in pursuance o
f

the ordinances and

West . Rep . 2 13 . regulations o
f

the governing board

6 State " . Utter , 11 N . J . L . 84 ; o
f

the corporation , and that a
t

such

State o . Barron , 57 N H . 498 ; Illin election he received a majority of
ois , & c . , Ry . Co . . People , 81 Ill , the legal votes ; if his claim is b

y

4 : 26 ; Clark e . People , 15 III . 21
7
; virtue of an election b
y

the board
State o . Gleason , 12 Fla . 266 ; People o

f

directors , to supply a vacancy

1 . Thacher , 55 N . Y . 525 , 14 Am . therein , he must show the existence
Rep . 312 ; State r . Ashley , 1 Ark o

f
a board competent to elect , and

513 ; State v . Harris , 3 Ark . 570 , 36 that a vacancy existed therein and
Am . Dec . 467 ; People v . Utica Ins . how such vacancy arose , and bis
Co . 15 Johns . ( N . Y . ) 358 , S Am . subsequent election to fill it . But his
Dec . 213 . pleadings need only show a primo

7 State 0 . Harris , 3 Ark . 570 , 3
6

facie legal right to the office : if his
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And not only must he show that he possessed the necessary
qualifications at the time of his election or appointment , but it
is held that hemust go further and show the continued existence
of every qnalification necessary to the enjoyment of the office .
The law makes no presumption of their continuance .'
It is no defense to him ,when questioned by the State , to show
that the relator is not entitled to the office: He is called upon
to make good his own title, and if he can not do that, it is of no
avail to him that the relator 's title is equally defective .?
Where , however , the proceeding is instituted , under a statute ,
by a private relator who claims the office , and who , as has been
seen , must show his own title thereto , the rule is different .
“ No private citizen ," says CAMPBELL , J ., “ has any right to com
pel an officer to show title , until he has shown his own right, in
the first place , to attack it. In such a controversy , it ismanifest
that a plea showing that relator has no rights is as appropriate

as one setting up title in the respondent . Either, if established ,
is a complete defence." *
The defendant may interpose as many defences as he has, or
hemay justify in part and disclaim in part .6
The plea need not be verified unless required by statnte .?

pleadings show an election by elect - cessary that respondent should allege

ors acting under color of legal right , his citizenship or other qualifications
it is sufficient , and if the electors for the office . The fact of his elec
were not possessed of the propertion is enough to call upon the pros
qualifications , this must be shown ecution to show it

s invalidity b
y

by this state ; State v . Harris , 3 Ark . facts in reply . Attorney -General 0 .

570 , 3
6

Am . Dec . 460 . McIvor , 58 Mich . 516 .

Defendant ' s pleadings are insuffi . People v . Mayworm , 5 Mich . 14
6
;

cient if they do not show that he citing State o . Beecher , 15 Ohio 723 ;

qualified under the appointment b
y People v . Phillips , 1 Denio ( N . Y . )

which he claims ; State 0 . McCann , 388 ; State 0 . Harris , 3 Ark . 570 , 3
6

8
8 Mo . 386 . Am . Dec . 460 ; State v . Ashley , 1 Ark .

In showing title to a
n

elective 513 .

office , a plea is sufficient which 2 Clark o . People , 1
5 Ill . 217 .

shows the authority for holding the 3 See ante , S 490 .

election , the fact that it was held , Vrooman v . Micbie , 69 Mich . 4
2 ,

and that the respondent received the 3
6
N . W . Rep . 749 , 13 West . Rep . 159 .

largest o
r

the requisite number o
f

5 People v . Stratton , 25 Cal . 242 .

votes . It is not necessary to allege People v . Richardson , 4 Cow . ( N .

that the canvassers strictly performed Y . ) 113 note .

their duty in all respects . People o . 7Attorney -General 0 . McIvor , 58

Van Cleve , 1 Mich . 362 . Neither is it ne . Mich . 516 .

(21 ) 321



§ 493. (Book II .TIE LAW OF OFFICES AND OFFICERS .

§ 493. The Replication . — The plea of the respondent having
been put in , the State may then reply . This replication sets
forth the particular acts , omissions or defects upon which the
State relies to controvert or defeat the claims of title made by

the respondent .

$ 494 . The Burden of Proof .— 1. When the respondent is
called upon at the suit of the State to show by what warrant he
assumes to exercise the functions of a public office , the burden
of proving his title rests upon the respondent . As has been
seen ,' the State on its part is not required in the first instance to

show anything , and the respondent must either disclaim o
r jus .

tify . The burden of proof is , therefore , upon hiin . :

When , however , the respondent has made out a prima facie
right to the office , as b

y

showing that h
e

was declared duly

elected b
y

the proper officers o
r

has received a certificate o
f elec

tion o
r

holds the commission o
f appointment b
y

the executive

to the office in question , the burden o
f proof shifts . The cer

tificate o
r

returns o
f

the election officers , as has been seen , ' are
prima facie evidence of the title , but they are not conclusive ,

and while they may not be impeached in a collateral inquiry ,

yet in a direct proceeding , like quo warranto , to determine the
title , it is entirely competent to g

o

behind the returns and ascer
tain the true condition o

f

affairs . The burden of impeaching
the returns must rest upon the State . But when this has been
done and the returns are rejected , then the respondent is bound

to establish his title b
y

other proof , and if he fails to d
o
so , the

State is entitled to a judgment against him . ”

1 Commonwealth 0 . Commercial + See ante , $ 212 .

Bank , 28 Penn . S
t
. 383 ; State o . Com - People 0 . Pease , 27 N . Y . 63 , 84

mercial Bank , 10 Ohio 535 ; Attorney . Am . Dec . 242 ; People v . Seaman , 5

General v . Petersburg R . R . Co . 6 Denio ( N . Y . ) 409 ; People c . Fergu

Ired . ( N . C . ) 456 . son , 8 Cow . ( N . Y . ) 102 ; People t .

2 See ante , S 491 . Van Slyck , 4 Cow . ( N . Y . ) 297 ; Peo

3 People v . Thacher , 55 N . Y . 525 , ple v . Vail , 20 Wend . ( N . Y . ) 12 ; A
t
.

1
4

A
m . Rep . 312 ; People v . Utica torney -General v . Megin , 63 N . H .

Ips , Co . 15 Johns . ( N . Y . ) 353 , 8 Am . 379 .

Dec . 243 ; People 0 . Thompson , 2
1

6 People v . Thacher , 55 N . Y . 525 ,

Wend . ( N . Y . ) 252 ; People o , Pease , 1
4

Am . Rep . 312 .

2
7
N . Y . 63 , 84 Am . Dec . 242 ; State People v . Tbacher , 55 N , Y , 525 ,

v . McCann , 88 Mo . 386 . 1
4

Am . Rep . 312 .
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2. When the proceeding is instituted in behalf of a private
individual, and has fo

r

it
s object not only to oust the respondent

but to install the relator ,the burden of proving the relator ' s title
rests upon himself . Even though the respondent ' s title may b

e

inpeached , this does not establish the relator ' s right , ' but before
there can b

e
a judgment in his favor he must show that he is

legally entitled to receive the office upon the respondent ' s

onster . "

§ 495 . Trial by Jury . — Trial by jury is not a matter o
f right

in quo warranto cases , but is provided fo
r

b
y

the statutes o
f

many o
f

the States . "

§ 496 . The Judgment . - Where the defendant disclaims , the
State is entitled to a

n

immediate judginent o
f

ouster . If the
issues were found in favor o

f

the respondent , the judgment , a
t

common law , was that he be allowed his office .

Where , however , the defendant made defaulte o
r

the issues
were decided against him , the judgment , at common la

w , was
that the defendant be fined for his usurpation and be ousted from
his office . ?

Under the modern statutes where the proceedings are insti
tuted b

y

the State , or b
y
a private individual , not only to oust

the respondent but also to install the relator , the judgment is

ordinarily more comprehensive . In such a case the respondent
may b

e

ousted without the relator ' s being installed , but ordina

* People o . Thacher , 55 N . Y . 525 , ThresherMfg . Co . – Minn . – , 41 N .

1
4

Am . Rep . 312 . W . Rep . 1020 .

2 People 0 . Lacoste , 37 N . Y . 192 ; 5 High , Ex . Rem . 745 .

Miller 0 . English , 21 N . J . L . 317 ; In Michigan it was held that on the
State v . Norton , 46 Wis . 332 ; State v . default o

f

the respondent the court
Hunton , 28 Vt . 594 . could give judgment o

f

ouster , but3 See State o . Johnson , 26 Ark , 281 ; could not determine the right of the
State o . Lupton , 61 Mo . 415 , 27 Am . relator to the office . People v . ConRep . 253 ; State v . Vail , 53 Mo . 97 ; nor , 13 Mich . 238 . But see Attorney .

State o . Johnson , 26 Ark . 281 . General 0 . Barstow , 4 Wis . 567 .

But seeWhiteo . Doesburg , 16 Mich . 7 High , Ex . Rem . SS 745 , 717 .

133 ; State v .Allen , 5 Kans . 213 ; State 8 The judgment o
f

ouster against

7 . Burnett , 2 Ala . 140 . the respondent does not o
f

itself es

4 In New York , see People 0 . Al - tablish relators ' right , but h
e

must
bany , & c , R . R . Co . 57 N . Y . 161 . prove his title . People o . Thacher , 55

In Minnesota , see State v . Minnesota N . Y . 525 , 14 Am . Rep . 312 ,
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rily the judgment determines the rights both of the respondent

and the relator, finding one to be and the other not to be entitled
to the office according to the facts .
Where , under the statutes , the relator is entitled to costs upon
a judgment of ouster, the fact that the term of office of the
usurper has expired since the beginning of the proceeding * or
that he has vacated ? or resigned ' the office , does not ordinarily
operate to prevent the rendition of the judgment , but the court
will proceed to settle the rights of the parties and to award judg.
ment.

The imposition of a fine is usually a matter resting in the
sound discretion of the court, and where no improper motives
are shown it will usually be merely nominal ."

$ 497 . Effect of the Judgment . — “ It is foreign to the objects
and functions of the writ of quo warranto ," says Smith , J ., in a
leading case in Wisconsin , “ to direct any officer what to do. It

If relator's right is in doubt , judg . “ The remedy must be entirely fruit
ment may be given against the re - less in this case, as the term of office
spondent, leaving relator 's title to be of the defendants has long ago ex
settled in another proceeding . Peo . pired . If application had been made
ple v. Phillips, 1 Denio (N . Y.) 388. for the quo warranto , we should have
" The title of a relator can only be denied it, aswas done in the People
adjudicated when , upon the facts ?. Sweeting , 2 Johns. 181. Althoughi
lawfully established in the cause , his judgment of ouster will be unavail .
right neces -arily appears from the ing, and the damages , if a suggestion
fiding . It is no part of the princi . bemade, must be very triflig , still I
pal issue in the cause , and disproving am of opinion we can not suspe : d the
respondent 's right does not establish judgment, as the revised statutes are
his People v. Connor , 13 Mich . 238; imperative , and give to the prevailing
People o Miles , 2 Mich . 318 ; People partie : costs ."
v. Knight, 1:3 Mich . 230. " People 0. To like effect : Hammer v. Slate . 44
Molitor . 23 Mich . 341. N J. L . 667 ; State o. Pierce, 35 Wis .
1 In Michigan , the statute (II . S. 93.
$ 8638) provides : “ In every -uch case But contra , see State o. Porter , 58
judgment shall be rendered upon the Iowa 19, and see State o. Jacobs , 17
right of the defendant, and also upon Ohio 113, and State o.Ward , 17 Ohio
the right of the party so entitled ; or St 543.
oply upon the right of the defendant, 3King , Williams, 1 Black W. 93.
as justice shall require ." See also State o. Taylor , 12 Ohio St.
Pople v. Hartwell , 12 Mich . 508 . 130.

86 Am . Dec . 70 ; People v. Loomis , 8 4 King o. Warlow , 2 M. & S. 75.

Wend . ( N. Y.) 396, 24 Am . Dec . 33. 5 State v. Brown , 5 R. I. 1.
In the latter case NELSON , J ., said :
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is never directed to an officer as such ,but always to the person
not to dictate to him what he shall do in his office , but to ascer
tain whether he is constitutionally and legally authorized to per
form any act in or exercise any functions of the office to which
he lays claim .”
It is, therefore , held in that case " that a judgment of ouster
against the incumbent of an office in no way affects the office .
Its duties are the same, whether the original incumbent remains
in it , or whether another is substituted in his place . If a removal
from an office by a judgment of ouster against the incumbent
would affect the office itself ,so also would a removal by the death
of the incumbent or his resignation . In al

l

these cases w
e

think
the office is in no way affected . It remains as it was before the
removal . " ?

But while the office thus remains the same , the legal effect o
f

the judgment o
f

onster upon the pretended officer is to com
pletely remove him from the office , to render null and void all
his pretended official acts after the rendition of the judgment , to

deprive him o
f
a
ll

further official authority , ' and to conclude him
from again asserting title to the same office b

y

virtue o
f

any

prior election or appointment . But a judgment o
f

onster does

not affect one who was not in any way a party to the action . 5

Hence while subordinates o
r

assistants appointed b
y

o
r holding

under the deposed officer , and whose title is dependent upon h
is ,

lose their offices when his ceases , yet where a
n assistant does

not derive his office from , or in anymanner hold under the
deposed officer , the judgment against the latter in no way con
cludes the former . "

$ 498 . Damages for Usurpation . — The awarding o
f

damages

to the relator against the respondent fo
r

the unlawful usurpation

and detention o
f

the office was no part o
f

the functions o
f

the

Attorney -General v . Barstow , 4 State v . Camden , 47 N . J . L . 451 ;

Wis . 567 , at p . 773 . Campbell v . Hall , 16 N . Y . 575 .

2 Aitorney -General 0 . Barstow , 4 King v . Lisle , Andrews 163 ; King

Wis . 567 , a
t
p 659 . 0 . Hebden , Andrews 389 ; King o .

3 State o . Johnson 4
0 Ga . 16
4
; King Grimes , 5 Burr . 2599 ; King v .Mayor ,

0 . Serle , 8 Mod . 332 . 5 D . & E . 66 ; People o . Anthony , 6

4King o . Clarke , 2 East 7
5 . Hun ( N . Y . ) 142 ; People o . Murray ,

5 People t . Murray , 73 N . Y . 585 ; 7
3
N . Y . 535 .

7 People v . Murray , 73 N . Y . 535 .
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common la
w proceeding , but the modern statntes have in some

cases so enlarged it
s scope a
s

to permit the relator to claiin and

recover such damages . '

When so awarded , they a
re determined b
y

substantially the
same rules which prevail in other cases . The relator ' s right to

damages covers the whole period o
f

his exclusion , and the extent

o
f

the recovery is to be measured b
y

what h
e

has lost . Where

a salary is attached to the office , it would ordinarily furnish the
ineasure , but where there is no salary the revenue of the office
would b

e

ascertainable b
y

other means . “

The fact that the respondent acted in good faith would not
prevent the relator from recovering the actual damages sus
tained , " nor would lie b

e compelled to allow the respondent to

set off the value o
f the latter ' s services in performing the duties

during the timehe held the office . 6

§ 499 . Costs . — The same statutes visually provide fo
r

the
recovery o

f

costs b
y

the successful party . "

Thus in Michigan , by H . S . ,

S 8641 - 3 , the relatormay a
t any time

within a year from the judgment in

his favor , file a suggestion a
s

to

damages , wbich shall be tried , and
the relator " hall be entitled to re -

cover the damages which he may

have sustained b
y

reason o
f

the
usurpation . " People 9 . Miles , 2

Mich . 350 ; People 1 . Hart well , 12

Mich . 5 . 92 , 86 Am . Dec . 70 ; People 0 .

Cicott , 15 Mich . 327 ; People r . Miller ,

2
4

Mich . 455 , 9 Am . Rep . 131 ; Com
stock r " . Grand Rapids , 40 Mich . 397 ;

People r . Sackett , 15 Mich . 315 .

2 People 0 . Miller , 21 Mich . 458 , 9

Am . Rep . 131 .

3 See People v . Miller , 24 Mich .

458 , 9 Am , Rep . 131 ; Auditors 0 .

Benoit , 20 Mich . 176 , 4 Am . Rep .

382 , Dolan 0 . Mayor , 68 N . Y .

274 , 2
3

Am . Rep . 168 ; Matthews 0 .

Supervisors , 53 Miss . 715 , 24 Am .

Rep . 715 ; McCue o . Wapello County ,

5
6 Iowa 698 , 41 Am . Rep . 134 ; Com

missioners 0 . Anderson , 20 Kans .

298 , 27 Am . Rep . 171 ; McVeany o .

Mayor , 80 N . Y . 185 , 36 Am . Rep .

600 .
4 See Stuhr 0 . Curran , 15 Vroom

( N . J . ) 181 , 43 Am . Rep . 353 .

5 People v . Miller , 24 Mich . 458 , 9

Am . Rep . 131 .

People v . Miller , 24 Mich . 458 , 9

Am . Rep . 131 .

7 Peter v . Blue ; 40 Kans . - , 20 Pac .

Rep . 852 ; Moss o . Patterson , 40 Kans .

720 , 2
0 Pac . Rep . 457 .
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District Attorney, through ALEXANDER CHEN, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Response to Defendant’s Motion to Stay 

Proceedings. 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

// 

// 

// 

 

Case Number: 99C159897

Electronically Filed
7/2/2021 3:12 PM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE RELEVANT TO THIS MOTION 

 On April 14, 2021, Defendant Zane Floyd filed a Motion to Transfer Case Under EDCR 

1.60(H) and a Motion to Disqualify the Clark County District Attorney’s Office. The following 

day, on April 15, 2021, the State filed a Motion for the Court to Issue Second Supplemental 

Order of Execution and Second Supplemental Warrant of Execution.  

 On May 14, 2021, the district court entertained oral arguments on both motions. The 

court orally indicated that it was going to deny both of Defendant’s motions. An Order was 

filed on May 18, 2021 denying the Motion to Disqualify the Clark County District Attorney’s 

Office. On May 19, 2021, Defendant filed a Motion to Reconsider regarding the 

disqualification of the Clark County District Attorney’s Office. On June 17, 2021, the court 

entered an order denying the Motion to Reconsider.   

An Order was filed on June 4, 2021 denying the Motion to Transfer Case Under EDCR 

1.60(H). Then on June 9, 2021, Defendant filed an Objection to Order denying the transfer. 

For the purposes of the Objection to Order, the chief criminal judge heard arguments and again 

denied Defendant’s motion to have the case transferred.  

In addition to the above two motions, Defendant also filed a motion seeking to strike 

the State’s request to seek an order of execution and a warrant of execution. Argument took 

place on June 4, 2021. On June 7, 2021, the district court issued a Decision and Order against 

Defendant’s Motion to Strike. As a result of the decision, the State submitted a Second 

Supplemental Order of Execution for the court’s signature, which the court signed and filed 

on June 9, 2021. Pursuant to the Order, the execution was set to commence the week of July 

26, 2021.  

On June 24, 2021, Defendant filed a Petition for Writ of Mandamus and Prohibition 

with the Nevada Supreme Court. The only issue raised in the Petition for Writ of Mandamus 

and Prohibition is challenging the Clark County District Attorney’s Office’s ability to remain 

on this case.    
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On the same day as the filed Petition, Defendant also filed a Motion to Stay pending 

the resolution of the Nevada Supreme Court proceedings. The State now objects to a stay of 

these proceedings.  

ARGUMENT 

 In deciding whether to issue a stay, this court generally considers the following factors: 

(1) Whether the object of the petition will be defeated if the stay is denied;  

(2) Whether petitioner will suffer irreparable or serious injury if the stay is denied;  

(3) Whether respondent will suffer irreparable or serious injury if the stay is granted; and  

(4) Whether petitioner is likely to prevail on the merits in the appeal or writ petition. 

See NRAP 8(c); Kress v. Corey, 65 Nev. 1 (1948).  

Defendant is without basis calling for the Clark County District Attorney’s Office to be  

removed from proceeding with this case. Defendant is making this argument even though his 

lawful conviction was obtained in 2000, where none of the individuals complained of now 

were even part of the Office.  

 A stay is not warranted here because Defendant’s only goal is to have the Clark County 

District Attorney’s removed. Statutorily however, NRS 176.505 mandates that an Order of 

Execution to be issued by a judge when there are no legal reasons prohibiting it.  NRS 176.495 

calls for a warrant of execution to be ordered. These are statutorily mandated provisions that 

are required by statute. Thus, no matter who is handling the case, the statutes explain the 

actions that must take place. Therefore there is no reason to stay this matter pending 

Defendant’s Petition for Writ of Mandamus and Prohibition. 

Defendant should also not be able to continually petition to the appellate court as a  

tactic to delay his execution. The Legislature has specifically provided for statutory guidelines 

on whether to stay a case involving the death penalty. NRS 176.486 allows for a court of proper 

jurisdiction to stay a sentence of death when certain postconviction petitions are filed. NRS 

176.487 mandates that a proper postconviction petition or appeal shall be a reason for a stay. 

NRS 176.489 states that the stay should be lifted if the court denies the petition. Basically, 

these are the legislative reasons to enter a stay in a case of this nature.  
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 Instead, Defendant wishes to have this matter delayed by finding obscure issues to 

litigate. There is an Order of Execution in place, and this Court still has up for consideration 

on whether to sign the Warrant of Execution.   

 Finally, and most importantly, the chances of success are unlikely. NRS 176.495 calls 

for the Attorney General or the district attorney of the county in which the conviction was had 

to cause the warrant to be drawn. This is the plain language of the statute. The statute does not 

take into consideration any of the manufactured reasons that Defendant advances. This Court 

has already ruled against Defendant’s multiple claims, including disqualification of the Clark 

County District Attorney’s Office, thus clearly this Court does not believe that he would 

prevail on his underlying claim.  

 Throughout time there have assuredly been individuals who oppose the death penalty. 

However, the death penalty in Nevada exists as a possible and lawful punishment. The fact 

that this District Attorney’s Office is carrying out this function, although people such as the 

Defendant wish to abolish the death penalty, is not a sufficient reason to stay these 

proceedings.   

CONCLUSION 

The State requests that this Court deny Defendant’s request to stay his proceedings.  

DATED this 2nd day of July, 2021. 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 
 
 BY /s/ Alexander Chen 
  ALEXANDER CHEN 

Chief Deputy District Attorney 
Nevada Bar #10539  
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CERTIFICATE OF ELECTRONIC TRANSMISSION 

I hereby certify that service of the above and foregoing State’s Response to 

Defendant’s Motion to Stay Proceedings, was made this 2nd day of July, 2021, by electronic 

transmission to: 

   
BRAD LEVENSON  
Email: brad_levenson@fd.org  
DAVID ANTHONY  
Email: david_anthony@fd.org;  

Ecf_nvchu@fd.org  

 

 
BY J. Garcia 

 Employee, District Attorney’s Office 

 

 

AC//jg 
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à
_g\
̂YeY[wxZpyzx[ff
Xa\̂Ym{
̂eal
eff
YZ[
h[_hf[
X\_i
YZ[
̂ei[
he\Yp
caYZ
YZ[
̂ei[m
̂ghh_̂[l
h_faYadef
f[èàb̂
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èp_̀[
̂àd[
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cề ]Y
e
heYZw{!)("
|$}#
~&���"
�"}�)���6�.�
0�
�
�

0�
���.����
������		��
���
+���,
���,
	

����
�0��
,
0
�����
����
�
	���.�9�	��
,
0�
�����
�������



��������� ��	
	��
��
���
�����
�
���
������
����������	

�		�����	������������������	��
����	�������	�	�����
�������� �� 

!"#$
%&'(#$)*
'(#+,#-&$
+.(%&
%/0&
1&(12&
$&%1,+&
%&&0,#3
+(
/'4#(52&$3&
+.&
$&/+.
1&#/2+6
,%
'(%+26)
,#&77&'+,8&)
9:;<=>)&?12(,+,8&)
(11@&%%,8&
/#$
,00(@/2)
!6(-
$(#A+
#&&$
/
%&'(#$
@&/%(#B
C&8/$/#%
/@&
%-11(%&$
+(
/''&1+
+./+
5.&#
+.(%&
(7
-%5.(
'(#+@(2
+.&
@,8&@
/#$
D(/+
/#$
+.&
'@&5
/#$
+.&
5&/+.&@
/#$
+,0&
/#$
%1/'&
E/+
2&/%+
+.,%
2&3,%2/+,8&
+,0&
/#$
%1/'&F
%/6
+./++.&
+@,1
,%
3(,#3
,#
/
$,77&@&#+
$,@&'+,(#
+./#
2(3,'
/#$
'(01/%%,(#
$,'+/+&)
6(-
$(#G+
/%4
5.6B

H8&#
,7
,+G%
/
+@,1
+(
+.&
&?&'-+,(#'./0D&@B*I-+J

!K.&@&
L-%+
5/%#G+
/
1/+.B
K.&
+,0&
L-%+
5/%#G+
@,3.+B
M/6D&
/7+&@
5&
./8&
0(@&
+,0&
+(
$(
5./+&8&@
5&
5(-2$
#&&$
0(@&
+,0&+(
$(
+./+
5&
$,$#G+
$(
D&7(@&
&8&#
+.(-3.
5&
./8&
/22
+.&
+,0&
5&
'/#
+/24
/D(-+
,+)
2,4&
0/6D&
,#
NONP
(@
NONQ)
(@
/7+&@
5&
4,22&8&@6(#&
(#
$&/+.
@(5)
(@
%(0&+.,#3)
5&
$(#G+
4#(5)
+.&@&
5/%#G+
/
1/+.
,#
NONRS*I-+J
6(-
$,$#G+
&8&#
$,%'-%%
,+
,#
+.&
T&#/+&U!V-%.)*
+.&6
'(#+,#-&
%-33&%+,#3
0(@&
1&(12&
(@
$/+/
#&&$&$
+(
D&
.&/@$
7@(0
&8&#
+.(-3.
"WW
+.&
$/+/
5/%
@&'&,8&$
/+
+.&"%%&0D26
.&/@,#3%
/#$
"WW
+.&
1&(12&
,#
%-11(@+)
(11(%,+,(#
/#$
(+.&@5,%&
5&@&
3,8&#
2&#3+.6
(11(@+-#,+,&%
+(
0/4&
+.&
%/0&1(,#+%
+.&6G8&
D&&#
0/4,#3
7(@
$&'/$&%)
!5&
+(2$
6(-
+.&@&
5/%#G+
/
1/+.S*XY
Z[\]
̂Y_ X̀
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