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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.
1. Complaint 4/6/17 1 1-9
2. Motion to Amend Complaint 11/29/17 1 10-16
Exhibit 1: Amended Complaint 1 17-25
[November 27, 2017]
3. Supplement to Motion to Amend 12/22/17 1 26-31
Complaint
Exhibit 1: Amended Complaint 1 32-41
4. Court Minutes re Plaintiff’s 1/16/18 1 42
Motion to Amend Complaint
5. Amended Complaint 1/16/18 1 43-51
6. Defendant Sunrise Villas IX 2/6/18 1 52-59

Homeowners Association’s
Answer to Plaintiff’s Amended

Complaint
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61
Amend Complaint
8. Summons [Richard Duslak] 2/15/18 1 62-63
0. Defendant Sunrise Villas IX 7/10/18 1 64-75

Homeowners Association’s
Motion for Summary Judgment

Exhibit A: Affidavit of Al 1 76-78
Stubblefied in Support of

Sunrise Villas I X Homeowners

Association’s Motion for

Summary Judgment

[July 6, 2018]

Exhibit B: Declaration of 1 79-132
Covenants, Conditions and
Restrictions for Sunrise Villas IX

Exhibit C: Amended Complaint 1 133-142
[January 16, 2018]



NO.

DOCUMENT DATE

(Cont.9)  Exhibit D: Amendment No. 8

10.

11.

12.

13.

14.

to the CC&Rs of Sunrise
Villas IX Homeowners
Association

Plaintiff’s Opposition to Defendant ~ 7/27/18
Sunrise Villas X HOA’s Motion
for Summary Judgment

Exhibit 1: Affidavits of Simone
Russo, M.D. and Barbara Russo

Exhibit 2: Sunrise Villas IX
Homeowners Association Inc.
Amendments to Covenants,
Conditions and Restrictions
Approved April 22, 1983 by
Action of the Board of Directors

Exhibit 3: Recorded Interview
of J&G Lawn Maintenance

Employee, Tom Bastian
11/30/2016

Supplement to Plaintiff’s Opposition 7/30/18
to Defendant Sunrise Villas IX

HOA’s Motion for Summary

Judgment

Exhibit 1: Affidavits of Simone
Russo, M.D. and Barbara Russo
[July 27, 2018]

Defendant Sunrise Villas IX 8/10/18
Homeowners Association’s

Omnibus Reply in Support of its

Motion for Summary Judgment

Exhibit A: Affidavit of Amanda
Davis in Support of Sunrise
Villas IX Homeowner’s
Association’s Motion for

Summary Judgment
[August 6, 2018]

Order Denying Defendant’s Motion ~ 9/26/18
for Summary Judgment

Notice of Entry 9/26/18

VOL. PAGE NO.
1 143-145
1 146-159
1 160-170
1 171-185
1 186-191
1 192-194
1 195-205
1 206-216
1 217-219
1 220-221
1 222-224



NO. DOCUMENT DATE VOL. PAGE NO.

(Cont. 14) Exhibit 1: Order Denying 1 225-227
Defendant’s Motion for
Summary Judgment

15. Amended Order Denying Sunrise 11/20/18 1 228-229
Villas IX Homeowners Association’s
Motion for Summary Judgment

16. Notice of Entry of Amended Order  11/30/18 1 230-232

Denying Sunrise Villas IX
Homeowners Association’s Motion
for Summary Judgment

Exhibit A: Amended Order 1 233-235
Denying Sunrise Villas IX
Homeowners Association’s

Motion for Summary Judgment
[November 20, 2018]

17. Default [Richard Duslak] 9/4/19 1 236-237
18. Summons [Justin Sesman] 9/5/19 1 238-239
19. Default [Justin Sesman] 9/13/19 1 240-241
20. Defendants / Cross-Defendants 10/16/19 2 242-252

Cox Communications Las Vegas,
Inc. dba Cox Communications

and IES Residential, Inc.’s (1)
Motion for Determination of Good
Faith Settlement and (2) Motion
for Summary Judgment

Exhibit 1: Defendant 2 253-262
Bushbaker’s Answer and

Cross-Claim Against Cox

Communications

[May 17, 2017]

Exhibit 2: Defendant / Cross- 2 263-273
Defendant J. Chris Scarcelli’s
Answer to Defendant / Cross-
Claimant Kevin Bushbaker’s
Amended Cross-Claim and
Cross-Claims Against Cox
Communications, Sunrise

Villas IX Homeowners
Association, J&G Lawn
Maintenance and PWJAMES
Management & Consulting, LLC



22.

23.
24.
1177

25.

DOCUMENT

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Defendants, IES
Residential, Inc. and Cox

DATE
10/17/19

Communications Las Vegas, Inc.
dba Cox Communications’ Motion
for Determination of Good Faith

Settlement

Court Minutes re Defendants /
Cross-Defendants Cox
Communication Las Vegas, Inc.
dba Cox Communications and

10/18/19

IES Residential, Inc.’s (1) Motion
for Determination of Good Faith

Settlement and (2) Motion for
Summary Judgment

Application for Judgment by Default 10/31/19

Notice of Hearing Re: Default
Plaintiff’s Motion to Compel
Settlement on Order Shortening
Time

Exhibit 1: Email from Fink

10/31/19
11/1/19

(Sunrise) Re: proposed release
and waiting for carrier to sign

off

Exhibit 2: Email from Turtzo

(Cox) re: also waiting for
approval of the release

Order Granting Defendant / Cross- 11/7/19
Defendants Cox Communications

Las Vegas, Inc. dba Cox

Communications and IES Residential,

Inc.’s Motion for Determination
Good Faith Settlement

of

VOL. PAGE NO.
2 274-276

2 277

2 278-282

2 283-284

17 3751-3770
17 3762-3768
17 3769-3770
2 285-287

* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to

the appendix after the first 17 volumes were complete and already numbered
(3,750 pages)

iv



27.

28.
29.

30.

31.

32.

33.

DOCUMENT

Notice of Entry Order Granting

Defendant / Cross-Defendant, Cox

Communications Las Vegas, Inc.
dba Cox Communications and
IES Residential, Inc.’s Motion for
Determination of Good Faith
Settlement

Order Granting Defendant /
Cross-Defendants Cox
Communications Las Vegas,

Inc. dba Cox Communications

And IES Residential, Inc.’s
Motion for Determination of
Good Faith Settlement
[November 11, 2019]

Court Minutes Re: Plaintiff’s
Application for Judgment by
Default

Default Judgment

Notice of Entry

Exhibit 1: Default Judgment
[December 17, 2019]

Register of Actions [Minutes Re:
Motion for Default Judgment]

Civil Order to Statistically Close
Case

Plaintiff’s Motion for Judicial
Assignment of Cause of Action

QBE Insurance Corporations

Motion to Intervene and Opposition
to Motion to Assign Rights Against

QBE

Exhibit A: Complaint for
Declaratory Relief
[November 16, 2020]

DATE

11/8/19

12/17/19

12/17/19
12/17/19

12/17/19

5/14/20

11/2/20

11/16/20

VOL. PAGE NO.
2 288-290
2 291-293
2 294

2 295-296
2 297-299
2 300-302
2 303-304
2 305

2 306-310
2 311-327
2 328-333



NO.

DOCUMENT

(Cont. 33) Exhibit B: Declaration of

34.

35.

Duane Butler in Support of
QBE Insurance Corporation’s
Motion to Intervene and
Opposition to Motion to
Assign Rights Against QBE
[November 16, 2020]

QBE Insurance Corporation’s
Amended Motion to Intervene

and Opposition to Motion to Assign
Rights Against QBE

Exhibit A: Complaint for
Declaratory Relief
[November 16, 2020]

Exhibit B: Declaration of
Duane Butler in Support of
QBE Insurance Corporation’s
Motion to Intervene and
Opposition to Motion to
Assign Rights Against QBE
[November 16, 2020]

Exhibit C: Settlement
Agreement and Release
[November 17, 2020]

Opposition to Non-Party QBE
Insurance Corporation’s Motion

to Intervene and Formal Withdrawal
of Plaintiff’s Motion for Judicial
Assignment of Cause of Action

Exhibit 1: Defendant Sunrise
Villas IX Homeowner
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories [March 2, 2018]

Exhibit 2: Motion to Amend
Complaint [November 29, 2017]

Exhibit 3: Amended Complaint
[January 16, 2018]

Vi

DATE

11/17/20

11/25/20

VOL. PAGE NO.
2 334-337
2 338-352
2 353-358
2 359-361
2 362-386
2 387-397
2 398-406
2 407-423
2 424-433



NO.

DOCUMENT

(Cont. 35) Exhibit 4: Letter dated

36.

37.

September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 5: Letter dated
November 4, 2020 regarding
litigation against Sesman,
Duslak, and PW James
Management & Consulting

Exhibit 6: Summons for
Justin Sesman [January 16, 2018]

Exhibit 7: Default for
Justin Sesman
[September 13, 2019]

QBE Insurance Corporation’s
Withdrawal of its Amended
Motion to Intervene

Exhibit A: Stipulation between
Sunrise Villas I X Homeowners
Association and Simone Russo
Related to Case A-17-753606
(Simone Russo v. Cox
Communications Las Vegas, Inc.)
[December 8, 2020]

Motion to Intervene to Enforce
Settlement

Exhibit 1: Settlement
Agreement and Release

Exhibit 2: Simone Russo’s
Answer to Plaintiff’s Complaint
for Declaratory Relief and
Counterclaim

[December 22, 2020]

Exhibit 3: Simone Russo’s
Answer to Plaintiff’s Amended
Complaint for Declaratory
Relief and Amended
Counterclaim

[December 30, 2020]

vii

DATE

12/8/20

1/4/21

VOL. PAGE NO.
2 434-435
2 436-437
2 438-440
2 441-443
2 444-446
2 447-449
2 450-457
2 458-481
3 482-511
3 512-546



39.

40.

41.

42.

DOCUMENT

Clerk’s Notice of Nonconforming
Document

Request for Hearing
[Motion to Intervene to Enforce

Settlement filed by Intervenor
QBE on 1/4/21]

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Intervenor QBE
Insurance Corporation’s Motion
to Intervene to Enforce Settlement

Notice of Hearing Re: QBE
Insurance Corporation’s Motion
to Intervene to Enforce Settlement

Opposition to Non-Party QBE
Insurance Corporation’s Second
Motion to Intervene and Motion
to “Enforce” Settlement

Exhibit 1: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories

Exhibit 2: Letter dated
September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 3: Reporter’s
Transcript of Motions dated
October 18, 2019

Exhibit 4: Settlement
Agreement and Release

Exhibit 5: Notice of Entry
Exhibit 6: Compliant for

Declaratory Relief
[November 16, 2020]

viii

DATE
1/7/21

1/7/21

1/7/21

1/8/21

1/15/21

VOL. PAGE NO.
3 547-549
3 550-551
3 552-554
3 555

3 556-580
3 581-589
3 590-597
3 598-634
3 635-658
3 659-665
3 666-671



NO.

DOCUMENT DATE

(Cont. 42) Exhibit 7: Simone Russo’s

43.

44,

45.

Answer to Plaintiff’s
Complaint for Declaratory
Relief and Counterclaim
[December 22, 2020]

Exhibit 8: Simone Russo’s
Answer to Plaintiff’s Amended
Complaint for Declaratory
Relief and Amended
Counterclaim

[December 30, 2020]

Exhibit 9: Answer, Counterclaim
and Third-Party Complaint
[January 4, 2021]

Exhibit 10: Voluntary Dismissal
of Russo’s Original Counterclaim

and Amended Counterclaim
[January 11, 2021]

Amended Certificate of Service 1/19/21
[Opposition to Non-Party QBE

Insurance Corporation’s Second

Motion to Intervene and Motion

to Enforce Settlement]

Plaintiff’s Supplement to Opposition 1/19/21
to Non-Party QBE Insurance

Corporation’s Second Motion to

Intervene and Motion to “Enforce”

Settlement

Motion to Set Aside and/or Amend 1/21/21
Judgment

Exhibit 1: Reporter’s Transcript
of Hearing dated October 16,
2019

Exhibit 2: Reporter’s Transcript
of Motions dated October 18,
2019

Exhibit 3: Plaintiff’s Motion to
Compel Settlement on Order

Shortening Time
[November 1, 2019]

VOL. PAGE NO.
3 672-710
4 711-846
4 847-880
4 881-920
4 921-922
4 923-924
4 925-929
4 930-941
5 942-968
5 969-998
5 999-1019



NO.

DOCUMENT

DATE

(Cont. 45) Exhibit 4: Reporter’s Transcript

46.

47.

Joinder to Motion to Set Aside
and/or Amend Judgment

Motion to Enforce Settlement

of Hearing dated November
7,2019

Exhibit 5: November 8, 2019
Email Correspondence

Exhibit 6: Reporter’s Transcript
of Hearing dated November 8,
2019

Exhibit 7: Settlement
Agreement and Release

Exhibit 8: Default Judgment
[December 17, 2019]

Exhibit 9: Court Minutes Re:
Plaintiff’s Application for

Judgment by Default
[December 17, 2019]

Exhibit 10: Answer, Counterclaim
and Third-Party Complaint
[January 4, 2021]

1/22/21

Exhibit A: First Amended
Complaint for Declaratory
Relief [December 23, 2020]

Exhibit B: Simone Russo’s
Amended Answer to Plaintiff’s
Amended Complaint for
Declaratory Relief

1/22/21

Exhibit 1: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories [March 2, 2018]

VOL. PAGE NO.
5 1020-1066
5 1067-1083
5 1084-1116
5 1117-1140
5 1141-1143
5 1144-1145
5 1146-1185
5 1186-1189
6 1190-1197
6 1198-1213
6 1214-1222
6 1223-1231



NO.

DOCUMENT

(Cont. 47) Exhibit 2: Letter dated

48.

49.

50.

51.

52.

53.

54.

September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 3: Reporter’s Transcript
of Motions dated October 18,
2019

Notice of Hearing Re: Plaintiff’s
Motion to Enforce Settlement

Notice of Hearing Re: Defendant’s
Motion to Set Aside and/or Amend
Judgment

Request for Judicial Notice

Exhibit 1: Motion to Dismiss
[January 25, 2021]

Association of Counsel for
Defendant Sunrise Villas IX
Homeowners Association

Amended Association of Counsel
for Defendant Sunrise Villas IX
Homeowners Association

Plaintiff’s Second Supplement to
Opposition to Non-Party QBE
Insurance Corporation’s Second
Motion to Intervene and Motion
to “Enforce” Settlement

Exhibit 1: Reporter’s Transcript
of Hearing dated November 7,
2019

Opposition to Motion to Set Aside
and/or Amend Judgment

Exhibit 1: Reporter’s Transcript
of Motions dated October 18,
2019

Exhibit 2: Reporter’s Transcript
of Motions dated November 7,
2019

Xi

DATE

1/25/21

1/25/21

1/26/21

2/1/21

2/1/21

2/1/21

2/1/21

VOL. PAGE NO.
6 1232-1233
6 1234-1270
6 1271

6 1272

6 1273-1274
6 1275-1281
6 1282-1284
6 1285-1287
6 1288-1293
6 1294-1340
6 1341-1363
6 1364-1400
7 1401-1447



NO.

DOCUMENT DATE

(Cont. 54) Exhibit 3: Settlement

55.

56.

57.

Agreement and Release

Exhibit 4: Default Judgment
[December 17, 2019]

Consolidated Brief Re: QBE’s 2/4/21
Motion to Intervene to Enforce

Settlement and Plaintiff’s Motion

to Enforce Settlement

Exhibit C: January 27, 2021
Email Correspondence

Exhibit D: January 29, 2021
Email Correspondence

Defendant Sunrise HOA Villas IX 2/4/21
Homeowners Association’s

Consolidated Opposition to

Plaintiff’s Motions to Enforce

Settlement and Reply to QBE’s

Motion to Enforce

Motion to Set Aside and/or

Amend Judgment
[January 21, 2021]

Plaintiff’s Second Supplement
To Opposition to Non-Party
QBE Insurance Corporation’s
Second Motion to Intervene
and Motion to “Enforce”
Settlement [February 1, 2021]

Defendant Sunrise Villas [X
Homeowners Association’s
Second Supplemental Response
to PlaintiftE s First Set of
Interrogatories [March 2, 2018]

Errata to Defendant Sunrise HOA 2/4/21
Villas IX Homeowners

Association’s Consolidated

OpFosition to Plaintiff’s Motion to

Enforce Settlement and Reply to

QBE’s Motion to Enforce as to

Exhibits Cover Sheets Only

Xii

VOL. PAGE NO.
7 1448-1471
7 1472-1474
7 1475-1485
7 1486-1488
7 1489-1494
7 1495-1512
7 1513-1524
7 1525-1577
7 1578-1585
7 1586-1588



NO.

DOCUMENT

(Cont. 57) Exhibit 11: Motion to Set Aside

58.

59.

60.

61.

and/or Amend Judgment
[January 21, 2021]

Exhibit 12: Plaintiff’s Second
Supplement to Opposition to
Non-Party QBE Insurance
Corporation’s Second Motion
to Intervene and Motion to
“Enforce” Settlement

[February 1, 2021]

Exhibit 13: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories [March 2, 2018]

Suggestion of Death upon the
Record of Defendant J. Chris
Scarcelli Pursuant to NRCP 25(A)

Minute Order Re: Hearing on
2/11/21 at 9:05 a.m.

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Intervene QBE
Insurance Corporation’s
Consolidated Brief Re: QBE’s
Motion to Intervene to Enforce
Settlement and Plaintiff’s Motion
to Enforce Settlement

Request for Judicial Notice in
Support of Consolidated Brief
Re: QBE’s Motion to Intervene
to Enforce Settlement and
Plaintiff’s Motion to Enforce
Settlement

Exhibit 14: Response to
Plaintiff’s / Counter-Defendant’s

Motion to Dismiss
[February 8, 2021]

xiii

DATE

2/4/21

2/4/21

2/5/21

2/9/17

VOL. PAGE NO.
7 1589-1601
8 1602-1655
8 1656-1664
8 1665-1668
8 1669-1670
8 1671-1673
8 1674-1676
8 1677-1821



63.

64.

65.

66.

67.

68.

DOCUMENT

Defendant Sunrise \{illas IX
Homeowners Association’s
Joinder to Intervenor QBE

Insurance Corporation’s Request
for Judicial Notice in Support of

Consolidated Brief Re: QBE’s
Motion to Intervene to Enforce

Settlement and Plaintiff’s Motion

to Enforce Settlement

First Supplement to Opposition
to Motion to Set Aside and/or
Amend Judgment

Request for Judicial Notice in

Support of Opposition to Plaintiff’s

Motion to Enforce Settlement

Exhibit 15: Reply in Response

to Motion to Dismiss
[February 12, 2021]

Reply to Opposition to Motion
to Enforce Settlement

Errata to Reply to Opposition to

Motion to Enforce Settlement

Second Supplement to Opposition

to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: Declaration of
Richard Duslak
[February 8, 2021]

Exhibit 2: PW James

Mana%ement & Consulting, LLC
| Check Journal Report

Payro

Exhibit 3: Affidavit of Amanda

Davis in Support of Sunrise
Villas IX Homeowner’s
Association’s Motion for
Summary Judgment
[August 6, 2018]

Minute Order Re: Hearing on
3/3/21 at 1:30 p.m.

Xiv

DATE
2/9/21

2/10/21

2/12/21

2/17/21

2/18/21

2/22/21

2/25/21

VOL. PAGE NO.
8 1822-1824
8 1825-1827
8 1828

8 1829-1833
8 1834-1844
8 1845-1847
9 1848-1853
9 1854-1855
9 1856-1877
9 1878-1880
9 1881-1882



70.

71.

72.

73.
74.

DOCUMENT

Defendant Sunrise HOA Villas IX
Homeowners Association’s Reply
to Plaintiff’s Opposition to Motion
to Set Aside an

Judgment

Exhibit A: Settlement
Agreement and Release

Exhibit B: March 28, 2007
article by Julie Sloan for

CNN Money regarding
AdvanstaffHR

Exhibit C: Webpage for
AdvanstaffHR

Third Supplement to Opposition
to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: February 25, 2021
Email Correspondence

Fourth Supplement to Opposition
to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: Opinion, Jane Doe v.
La Fuente, Inc., 137 Nev.Adv.Op
3(2021)

Defendant Sunrise HOA Villas [X
Homeowners Association’s Reply
to Plaintiff’s Third and Fourth
Supplements to His Opposition

to Motion to Set Aside and/or
Amend Judgment

Exhibit A: March 1, 2021
Email Correspondence

Motion for Substitution of Party
Post Hearing Brief on Opposition

to Motion to Set Aside and/or
Amend Judgment

or Amend

DATE
2/25/21

2/25/21

2/25/21

3/2/21

3/4/21
3/5/21

VOL. PAGE NO.
9 1883-1892
9 1893-1916
9 1917-1919
9 1920-1923
9 1924-1927
9 1928-1930
9 1931-1934
9 1935-1962
9 1963-1968
9 1969-1971
9 1972-1977
9 1978-1983



76.

77.

78.

79.

DOCUMENT

Response to Plaintiff’s Post
Hearing Brief Re: Defendant’s
Motion to Set Aside the Judgment

Opposition to Plaintiff’s Motion
to Substitute Undersigned Counsel
as Representative for Defendant

J. Chris Scarcelli

Reply to Response to Post Hearing
Brief on Opposition to Motion to
Set Aside and/or Amend Judgment

Reply to Opposition to Motion for
Substitution of Party

Request for Judicial Notice

Exhibit 20: Emergency Motion
to Stay and/or Extend Pretrial
Deadlines [March 4, 2021]

Exhibit 21: Third-Party

Defendant Sunrise Villas IX
Homeowners’ Association’s
Joinder to Plaintiff/Counter-
Defendant QBE Insurance
Corporation’s Emergency

Motion to Stay and/or Extend
Pretrial Deadlines [March 5, 2021]

Exhibit 22: Opposition to
Emergency Motion to Stay
and/or Extend Pretrial Deadlines
[March 10, 2021]

Exhibit 23: Response to
Plaintiff’s/Counter-Defendant’s
Emergency Motion to Stay and/or
Extend Pretrial Deadlines

[March 10, 2021]

Exhibit 24: Reply to Response
to Emergency Motion to Stay
and/or Extend Pretrial Deadlines

Exhibit 25: March 18, 2021
email from counsel for Duslak
and Sesman

XVi

DATE
3/9/21

3/11/21

3/11/21

3/15/21

3/20/21

VOL. PAGE NO.
9 1984-1988
9 1989-1993
9 1994-1999
9 2000-2005
9 2006-2007
9 2008-2024
9 2025-2029
9 2030-2035
9 2036-2051
9 2052-2057
9 2058-2059



NO.

DOCUMENT

(Cont. 79) Exhibit 26: Counterclaimants’

80.

81.

82.

83.

84.

85.

Motion to Amend Answer,
Counterclaim and Third-Party
Complaint

Defendant Sunrise Villas I[X
Homeowners Association’s
Joinder to Intervenor QBE
Insurance Corporation’s Request
for Judicial Notice

Defendant Sunrise Villas IX
Homeowners Association’s
Addendum to its Joinder to
Intervenor QBE Insurance
Corporation’s Request for Judicial
Notice in Support of the Pending
Motions Re: Setting Aside the
Default and Settlement Agreement

Reply to Sunrise’s Addendum to
QBE’s Request for Judicial Notice

Supplement to Reply to Sunrise’s
Addendum to QBE’s Request for
Judicial Notice

Exhibit 1: Errata to Motion to
Compel Discovery Responses
(Document No. 55)

Minute Order Re: Order Denying
Intervention

Defendant Sunrise Villas IX
Homeowners Association’s
Request for Judicial Notice in
Support of the Pending Motions
Re Setting Aside the Default and
Settlement Agreement

Exhibit A: Third-Party Plaintiff
Richard Duslak’s Answers to
Third-Party Defendant Sunrise
Villas IX Homeowners’
Association’s First Set of
Interrogatories [April 2, 2021]

XVii

DATE

3/22/21

3/29/21

3/29/21

3/30/21

3/31/21

4/13/21

VOL. PAGE NO.
10 2060-2114
10 2115-2117
10 2118-2122
10 2123-2131
10 2132-2136
10 2137-2140
10 2141-2142
10 2143-2146
10 2147-2162



NO.

DOCUMENT

(Cont. 85) Exhibit B: Third-Party Plaintiff

86.

87.

88.
89.

90.

91.
92.

Justin Sesman’s Answers to
Third-Party Defendant Sunrise
Villas IX Homeowners’
Association’s First Set of
Interrogatories [April 2, 2021]

Exhibit C: Response to
Plaintiff’s/Counter-Defendant’s
Motion to Dismiss

[February 8, 2021]

Reply to Sunrise’s Latest Request
for Judicial Notice

Exhibit 1: Response to
Plaintiff’s/Counter-Defendant’s

Motion to Dismiss
[February 8, 2021]

Exhibit 2: Reporter’s Transcript
of Motions dated March 3, 2021

Order on Motion to Intervene to
Enforce Settlement

Order on Motion to Substitute

Notice of Entry
Exhibit 1: Order on Motion to
Intervene to Enforce Settlement
[April 22, 2021]

Notice of Entry

Exhibit 1: Order on Motion to
Substitute

Minute Order: Pending Motions

Motion to Amend and/or Modify
Order

Exhibit A: Minute Order for
March 31, 2021

Exhibit B: April 1, 2021 Email
Correspondence

XViii

DATE

4/15/21

4/22/21

4/22/21
4/22/21

4/22/21

5/3/21
5/7/21

VOL. PAGE NO.
10 2163-2178
10 2179-2290
11 2291-2323
11 2324-2329
11 2330-2474
12 2475-2618
12 2619-2630
12 2631-2635
12 2636-2638
12 2639-2651
12 2652-2654
12 2655-2660
12 2661-2662
12 2663-2668
12 2669-2671
12 2672-2675



NO.

DOCUMENT

(Cont. 92) Exhibit C: April 5, 2021 Email

93.

94.

Correspondence

Exhibit D: April 5, 2021 Email
Correspondence with a redline
version of the Order

Exhibit E: April 22, 2021 Email
Correspondence

Exhibit F: Order on Motion to
Intervene to Enforce Settlement
[April 22, 2021]

Exhibit G: Proposed Order Re:
Motion to Intervene to Enforce

Settlement, clean version
of the redlined Order (Ex. D)

Defendant Sunrise Yillas IX
Homeowners Association’s
Joinder to Intervenor QBE

Insurance Corporation’s Motion
to Amend and/or Modify Order

Opposition to Motion to Amend
and/or Modify Order

Exhibit 1: Minute Order for
March 31, 2021

Exhibit 2: April 1, 2021 Email
Correspondence from Russo’s
Counsel re proposed Order

Exhibit 3: Order on Motion to
Intervene to Enforce Settlement

Exhibit 4: April 1, 2021 Email
Correspondence from QBE’s
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comp Qi * S

DAVID F. SAMPSON, ESQ., CLERK OF THE COURT
Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON

630 S. 3" Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david@davidsampsonlaw.com

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

)
SIMONE RUSSO, )

)
Plaintiff,

g A-17-753606-C
Vs. ) CASE NO:

) DEPT.NO: XV1

COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE
VILLAS IX HOMEOWNERS
ASSOCIATION, ] & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWIAMES MANAGEMENT &
CONSULTING, LLC., AND DOESI1-V,
and ROE CORPORATIONSI-V,
inclusive,

S

Defendants.

COMPLAINT

COMES NOW Plaintiff, SIMONE RUSSO, by and through his attorneys, LAW
OFFICE OF DAVID SAMPSON, LLC., and for his causes of action, complains of Defendants,
and each of them, as follows:

FIRST CAUSE OF ACTION
1. Upon information and belief, that at all times relevant to this action, the Defendant, COX

COMMUNICATIONS LAS VEGAS, INC., doing Dbusiness as COX

1A.App.2
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COMMUNICATIONS (“COX”) was a Nevada corporation duly licensed to conduct
business in the State of Nevada.

Upon information and belief, that at all times relevant to this action, the Defendant, IES
RESIDENTIAL, INC. was a Nevada corporation duly licensed to conduct business in the
State of Nevada.

Upon information and belief, that at all times relevant to this action, the Defendant, J&G
LAWN MAINTENANCE, was a Nevada corporation duly licensed to conduct business in
the State of Nevada.

Upon information and belief, that at all times relevant to this action, the Defendant,
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION was a Nevada corporation
duly licensed to conduct business in the State of Nevada.

Upon information and belief, that at all times relevant to this action, the Defendant,
PWJAMES MANAGEMENT & CONSULTING, LLC., was a Nevada corporation duly
licensed to conduct business in the State of Nevada.

That Defendant, KEVIN BUSHBAKER, was at all times relevant to this action a resident of
the State of Indiana.

That Plaintiff, SIMONE RUSSO, was at all times relevant to this action a resident of the
State of Nevada.

That the true names and capacities, whether individual, corporate, partnership, associate
or otherwise, of Defendants, DOES I through V, are unknown to Plaintiff, who therefore
sues said Defendants by such fictitious names. Plaintiff is informed and believes and
thereon alleges that each of the Defendants designated herein as DOE is responsible in

some manner for the events and happenings referred to and caused damages proximately

1A
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13.

1A

to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
Complaint to insert the true names and capacities of DOES I through V, when the same
have been ascertained, and to join such Defendants in this action.

That upon information and belief, at all times relevant to this action, the Defendant,
KEVIN BUSHBAKER was the owner and operated, maintained and controlled those
premises located at 4617 Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendant,
PWJAMES MANAGEMENT & CONSULTING, LLC., was the management company
and operated, maintained and controlled those premises located at 4617 Madreperla Street,
Las Vegas, Nevada.

IES RESIDENTIAL, INC., was and is a corporation doing business in the State of
Nevada, and was and is the remover, installer, reinstaller and repairer of that certain cable
line, and as such did transport, ship, introduce and/or cause said products to be installed
and/or used at 4617 Madreperla Street, Las Vegas, Nevada.

That at all times mentioned herein, Defendant, ROE IV, was and is a corporation doing
business in the State of Nevada, with its principal place of business located within the
State of Nevada and was and is the designer, manufacturer, producer, packager,
distributor, retailer, remover, installer, reinstaller and repairer of that certain door and
hinges, and as such did transport, ship, introduce and/or cause said products to be
introduced into the State of Nevada for the purpose of their sale, distribution, installation
and/or use within the State of Nevada.

The true names or capacities, whether individual, corporate, associate or otherwise, of

Defendants DOE I through DOE V, and ROE CORPORATION III through ROE
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1A

CORPORATION V, are unknown to Plaintiff, who therefore sues said Defendants by
such fictitious names; Plaintiff is informed and believes and thereon alleges that each of
the Defendants designated herein as DOE and ROE CORPORATION are responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
complaint, to insert the true names and capacities of DOE I through DOE V and ROE
CORPORATION III through ROE CORPORATION V, when the same have been
ascertained and to join such Defendants in this action.

That on or about the 27® day of August, 2016, and for some time prior thereto, the
Defendants, and each of them (by and through their authorized agents, servants, and
employees, acting within the course and scope of their employment), negligently and
carelessly owned, maintained, operated, occupied, and controlled the said premises,
located at 3535 Las Vegas Boulevard South, Las Vegas, Nevada, so as to cause and allow
a cable/wire to be installed by Defendant COX to come out of the front yard of the said
premises, to remain above the ground and stretch from the yard of the said premises,
across the driveway of the said premises, and to then be buried under the ground on the
opposite side of the driveway adjacent from the yard of the said premises, making the
driveway hazardous and dangerous. In that they allowed the area to remain in such a
manner that it presented a dangerous and hazardous condition in an area intended for the
use and commonly and regularly used by residents and invitees of the said premises. In so
acting, the Defendants, and each of them, caused the driveway of the said premises to be
hazardous and dangerous to persons walking in the area; and more particularly the

Plaintiff, SIMONE RUSSO; and thereafter the Defendants, and each of them, permitted,
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1A

allowed and caused said unsafe condition to remain even though Defendants knew or,
through the exercise of ordinary care and diligence, should have known, that the wore
stretched across the driveway and constituted a defective and dangerous condition; that
Defendants, and each of them, failed to maintain the aforesaid premises in a reasonably
safe condition; and that Defendant, and each of them, negligently, carelessly and
recklessly failed to inspect, repair and remedy the said condition, or warn the Plaintiff,
SIMONE RUSSO, of the defect therein.
At all times herein concerned or relevant to this action, the Defendants, and each of them,
acted by and through their duly authorized agents, servants, workmen and/or employees then
and there acting within the course of their employment and scope of their authority for the
Defendants, and each of them.
That the carelessness and negligence of the Defendants, and each of them, in breaching a
duty owed to the Plaintiff, SIMONE RUSSO, which directly and proximately caused the
injuries and damages to the Plaintiff, SIMONE RUSSO, consisting in and of, but not
limited to, the following acts, to wit:
a) Failure to provide a safe premises for the Plaintiff, SIMONE RUSSO, to walk on
the driveway;
b) Failure to warn the Plaintiff, SIMONE RUSSO, of the dangerous and hazardous
condition then and there existing in said premises;
¢) Failure to properly and adequately inspect the said dangerous condition in the
driveway to ascertain its hazardous and dangerous condition;

d) Failure to properly and adequately maintain the driveway;
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1A

e) Failure to properly warn the Plaintiff, SIMONE RUSSO, of said dangerous
condition;

f) The Defendants, and each of them, had, or should have had, knowledge or notice
of the existence of the said dangerous and defective condition which existed on
said premises. At all times pertinent hereto, Defendants, and each of them,
expressly and/or impliedly warranted that the certain driveway in question was in
all respects fit for due purposes and uses for which it was intended and was of
merchantable quality.

The Defendants, and each of them, may have violated certain Nevada Revised Statutes
and Las Vegas, Nevada, ordinances and Las Vegas building codes, which the Plaintiff
prays leave of Court to insert the exact statutes or ordinances or codes at the time of the
trial. At all times mentioned herein, Defendants, and each of them, owed a duty to all
persons who could reasonably be foreseen to be situated in and around the driveway in
question, and such a duty was specifically owed to Plaintiff.

That on or about the 24™ day of August, 2016, the Plaintiff, SIMONE RUSSO, while
lawfully upon the said premises, as a direct and proximate result of the said negligence and
carelessness of the Defendants, and each of them, as alleged herein, was caused to suffer the
injuries and damages hereinafter set forth when he caught his foot on the cable/wire, causing
him to fall to the ground, proximately causing to him the injuries and damages as hereinafter
more particularly alleged.

By reason of the premises and as a direct and proximate result of the aforesaid negligence
and carelessness of the Defendants, and each of them, the Plaintiff, SIMONE RUSSO, was

caused to suffer cervical, thoracic, and lumbar contusions and strains, post-traumatic cervical
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1A.

herniated disc, aggravation of pre-existing cervical arthritis and cervical radiculitis and
neurological injuries, and Plaintiff, SIMONE RUSSO, was otherwise injured in and about
the head, neck, and back, appendages, and caused to suffer great pain of body and mind, all
or some of the same are chronic and may result in permanent disability and are disabling, all
to Plaintiff, SIMONE RUSSO, damage in an amount in excess of $10,000.00 and indeed in
excess of the Justice Court jurisdictional limit of $15,000.00.

By reason of the premises, and as a direct and proximate result of the aforesaid negligence
and carelessness of the Defendants, and each of them, Plaintiff, SIMONE RUSSO, has been
caused to incur expenses in excess of $50,000.00, and likely in the amount of hundreds of
thousands of dollars, for medical expenses, and will in the future be caused to expend monies
for medical expenses and additional monies for miscellaneous expenses incidental thereto, in
a sum presently unascertainable. The Plaintiff, SIMONE RUSSO, will pray leave of Court
to insert the total amount of the medical and miscellaneous expenses when the same have
been fully determined at the time of the trial of this action.

Prior to the injuries complained of herein, Plaintiff, SIMONE RUSSO, was an able-bodied
male, capable of being gainfully employed and capable of engaging in all other activities for
which he was otherwise suited, and at the time of the incident complained of herein, had no
disabilities. By reason of the premises, and as a direct and proximate result of the negligence
of the said Defendants, and each of them, Plaintiff, SIMONE RUSSO, was caused to be
disabled and limited and restricted in Plaintiff's occupations and activities, which caused to
Plaintiff a loss of wages in a presently unascertainable amount, the allegations of which

Plaintiff prays leave of Court to insert herein when the same shall be fully determined.
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1A.

22. Plaintiff has been required to retain the law firm of LAW OFFICE OF DAVID SAMPSON,

LLC. to prosecute this action, and is entitled to a reasonable attorney's fee.

WHEREFORE, Plaintiff, expressly reserving the right herein to include all items of

damage, demands judgment against the Defendants, and each of them, as follows:

1.

General damages in an amount in excess of $10,000.00 and indeed in excess of the
Justice Court jurisdictional limit of $15,000.00;

Special damages for Plaintiff, SIMONE RUSSO’S medical and miscellaneous
expenses, plus future medical expenses and the miscellaneous expenses incidental
thereto in a presently unascertainable amount;

Special damages for lost wages in a presently unascertainable amount, and/or
diminution of Plaintiff’s earning capacity, plus possible future loss of earnings
and/or diminution of Plaintiff’s earning capacity in a presently unascertainable
amount.

Costs of this suit;

. Attorney's fees; and

For such other and further relief as to the Court may seem just and proper in the

premises.

N 1
DATED THIS O day o , 20}~

LAW OFFICE OFMDAVID SAMPSON, LLC

DAVfD F/ SA SON, ESQ.,

Nevada B 681 1

LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street

Las Vegas, NV 89101

Tel: 702-605-1099

Attorney for Plaintiff

ﬁpp.Q
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1A.

Electronically Filed
11/29/2017 1:30 PM
Steven D. Grierson
CLERK OF THE COU

MOT

DAVID F. SAMPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david@davidsampsonlaw.com

Attorney for Plaintiff
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
SIMONE RUSSO, )
)
Plaintiff, )
)
Vs. ) CASE NO: A-17-753606-C
) DEPT. NO: XVI

COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWIJAMES MANAGEMENT &
CONSULTING, LLC., AND DOES1-V,
and ROE CORPORATIONS I-V,
inclusive,

MOTION TO AMEND COMPLAINT

Defendants.

N N N N N N N N N N

Date of Hearing: 01/16/18
Time of Hearing: 9:00 AM

COMES NOW, the Plaintiff, SIMONE RUSSO, by and through his attorneys, THE
LAW OFFICE OF DAVID SAMPSON, LLC., and moves for leave to amend the Complaint in
this matter.
/1

1

Page 1 0of 7

Case Number: A-17-753606-C 1A.
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1A.

This Motion is made and based upon all the papers and pleadings on file herein, the

Memorandum of Points and Authorities below, the Exhibits attached hereto, and any oral

argument of counsel at any hearing hereon.
DATED this 29" day of November, 2017

LAW OFFICE OF DAVID SAMPSON, LLC.

BY: /s/ @M Scw:ﬁacm

DAVID SAMPSON, ESQ.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3™ Street

Las Vegas, Nevada 89101

Fax No: 888-209-4199

Attorney for Plaintiff

Page 2 of 7
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1A.

NOTICE OF MOTION

To:  ALL PARTIES AND THEIR COUNSEL OF RECORD

PLEASE TAKE NOTICE that Plaintiff SIMONE RUSSO will bring the foregoing
MOTION TO AMEND COMPLAINT on for hearing in Department XVI of the above entitled
court on the 16 day of January 2018, at 9:00 am./p=m., or as soon thereafter as
counsel may be heard.

DATED this 29" day of November, 2017

LAW OFFICE OF DAVID SAMPSON, LLC.

BY: /s David Sampoon

DAVID SAMPSON, ESQ.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3™ Street

Las Vegas, Nevada 89101

Fax No: 888-209-4199

Attorney for Plaintiff

Page 3 of 7
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MEMORANDUM OF POINTS AND AUTHORITIES

I

INTRODUCTION

On August 27, 2016, Plaintiff, Simone Russo, was very seriously injured when the
Defendants placed, caused to be placed, or otherwise installed a cable/wire at 4617 Madreperla
Street, Las Vegas, Nevada, or allowed to be placed and/or allowed the same to remain on the
subject property. The said cable/wire came out of the front yard of the said premises, remained
above the ground and stretched from the yard of the said premises, across the driveway of the
said premises, and then was buried under the ground on the opposite side of the driveway
adjacent from the yard of the said premises, essentially leaving a snare across the base of the
driveway of the subject property, making the driveway hazardous and dangerous. Simone
arrived at the property late one night after flying home from New York, got out of a taxicab,
stepped onto the driveway and caught his foot on the cable/wire, which then caused Simone to
be violently thrown to the ground and seriously injured.

J. Chris Scarcelli was the property manager in charge of 4617 Madreperla Street, Las
Vegas, Nevada, at which Plaintiff’s fall took place. On November 20, 2017 Mr. Scarecelli gave
deposition testimony in which he admitted he had seen the subject exposed cable/wire in the
said driveway prior to Dr. and Mrs. Russo moving in. Mr. Scarecelli further testified he never
told Dr. or Mrs. Russo, nor any other person or entity about the tripping hazard.

/1
/11

/11
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1A.

II
ARGUMENT

MOTION TO AMEND

Pursuant to NRCP 15(a), a party may amend its Complaint by leave of court or by
written consent of the adverse party. Under this rule leave shall be freely given when justice so

requires. In Stevens v. Southern Nev. Musical Co., 89 Nev. 104, 507 P.2d 138 (1973), the

Nevada Supreme Court held that absent of an apparent or declared reason such as undue delay,
bad faith or dilatory motive on the part of the movant, leave to amend should be freely given.
Plaintiff has no dilatory motive in seeking leave to amend its Complaint. Recently
Plaintiff has determined that , J. Chris Scarcelli should be named as a Defendant in the instant
action. There is no reason why the Complaint should not be amended to reflect the correct
information. No substantive changes have been made to Plaintiff's Complaint.
A copy of Plaintiff's Proposed Amended Complaint is attached hereto in compliance
with EDCR 2.30.
/11
/11

/11
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CONCLUSION

1A.

Plaintiff respectfully requests this Court grant his Motion for Leave to File an Amended

Complaint to add J. Chris Scarcelli as a Defendant.

DATED this 29" day of November, 2017

LAW OFFICE OF DAVID SAMPSON, LLC.

BY: /s David Sampoon

DAVID SAMPSON, ESQ.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3™ Street

Las Vegas, Nevada 89101

Fax No: 888-209-4199

Attorney for Plaintiff
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1A.

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of THE LAW OFFICE OF

DAVID SAMPSON, L.L.C., and that on this 29" day of November, 2017, I served a copy of
the MOTION TO AMEND COMPLAINT as follows:

X Electronic Service through the Court’s online filing system.

RICHARD J. PYATT, ESQ.
PYATT SILVESTTI

701 Bridger Ave., Suite 600
Las Vegas NV 89101
Counsel for Defendant

J&G LAWN SERVICE

ANTHONY SGRO, ESQ.
720 S. Seventh St. 3" Floor
Las Vegas NV 89101
Attorney for Defendant
BUSHBAKER

WILL LEMKUL, ESQ.
CHRISTOPHER A. TURTZO, ESQ.
3770 Howard Hughes, Pkwy Suite 170
Las Vegas NV 89169

Attorney for Defendant

IES RESIDENTIAL INC. and

COX COMMUNICATIONS

JONATHAN C. PATTILLO, ESQ.
SPRINGEL & FINK, LLP

10655 Park Run Drive, Suite 275
Las Vegas, Nevada 89144
Attorney for Defendant

SUNRISE VILLAS IX HOA

/ss Amanda Nalder

An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC.
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1A.App.18

COMP
DAVID F. SAMPSON, ESQ.,
Nevada Bar No. 6811
LAW OFFICE OF DAVID SAMPSON
630 S. 3% Street
Las Vegas, NV 89101
Tel: 702-605-1099
Fax: 888-209-4199
Email: david@davidsampsonlaw.com
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

)
SIMONE RUSSO,

Plaintiff,

CASE NO: A-17-753606-C
DEPT. NO: XVI

)
)
)
)
Vs, )
)
COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWJAMES MANAGEMENT &
CONSULTING, LLC., J. CHRIS
SCARCELLI AND DOES -V, and ROE
CORPORATIONS I -V, inclusive,

Defendants.

AMENDED COMPLAINT

COMES NOW Plaintiff, SIMONE RUSSO, by and through his attorneys, LAW
OFFICE OF DAVID SAMPSON, LLC., and for his causes of action, complains of Defendants,
and each of them, as follows:

FIRST CAUSE OF ACTION
1. Upon information and belief, that at all times relevant to this action, the Defendant, COX

COMMUNICATIONS LAS VEGAS, [INC., doing business as COX
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1A.App.19

COMMUNICATIONS (“COX”) was a Nevada corporation duly licensed to conduct
business in the State of Nevada.

Upon information and belief, that at all times relevant to this action, the Defendant, IES
RESIDENTIAL, INC. was a Nevada corporation duly licensed to conduct business in the
State of Nevada.

Upon information and belief, that at all times relevant to this action, the Defendant, J&G
LAWN MAINTENANCE, was a Nevada corporation duly licensed to conduct business in
the State of Nevada.

Upon information and belief, that at all times relevant to this action, the Defendant,
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION was a Nevada corporation
duly licensed to conduct business in the State of Nevada.

Upon information and belief, that at all times relevant to this action, the Defendant,
PWJAMES MANAGEMENT & CONSULTING, LLC., was a Nevada corporation duly
licensed to conduct business in the State of Nevada.

That Defendant, KEVIN BUSHBAKER, was at all times relevant to this action a resident of
the State of Indiana.

That Plaintiff, SIMONE RUSSO, was at all times relevant to this action a resident of the
State of Nevada.

That Defendant, J. CHRIS SCARCELLI, was at all times relevant to this action a resident of
the State of Nevada

That the true names and capacities, whether individual, corporate, partnership, associate
or otherwise, of Defendants, DOES I through V, are unknown to Plaintiff, who therefore

sues said Defendants by such fictitious names. Plaintiff is informed and believes and
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13.

1A.App.20

thereon alleges that each of the Defendants designated herein as DOE is responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
Complaint to insert the true names and capacities of DOES I through V, when the same
have been ascertained, and to join such Defendants in this action.

That upon information and belief, at all times relevant to this action, the Defendant,
KEVIN BUSHBAKER was the owner and operated, maintained and controlled those
premises located at 4617 Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendant,
PWIJAMES MANAGEMENT & CONSULTING, LLC., was the management company
and operated, maintained and controlled those premises located at 4617 Madreperla Street,
Las Vegas, Nevada.

IES RESIDENTIAL, INC., was and is a corporation doing business in the State of
Nevada, and was and is the remover, installer, reinstaller and repairer of that certain cable
line, and as such did transport, ship, introduce and/or cause said products to be installed
and/or used at 4617 Madreperla Street, Las Vegas, Nevada.

That at all times mentioned herein, Defendant, ROE IV, was and is a corporation doing
business in the State of Nevada, with its principal place of business located within the
State of Nevada and was and is the designer, manufacturer, producer, packager,
distributor, retailer, remover, installer, reinstaller and repairer of that certain door and
hinges, and as such did transport, ship, introduce and/or cause said products to be
introduced into the State of Nevada for the purpose of their sale, distribution, installation

and/or use within the State of Nevada.
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1A.App.21

14. The true names or capacities, whether individual, corporate, associate or otherwise, of

15.

Defendants DOE 1 through DOE V, and ROE CORPORATION III through ROE
CORPORATION V, are unknown to Plaintiff, who therefore sues said Defendants by
such fictitious names; Plaintiff is informed and believes and thereon alleges that each of
the Defendants designated herein as DOE and ROE CORPORATION are responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
complaint, to insert the true names and capacities of DOE I through DOE V and ROE
CORPORATION III through ROE CORPORATION V, when the same have been
ascertained and to join such Defendants in this action.

That on or about the 27" day of August, 2016, and for some time prior thereto, the
Defendants, and each of them (by and through their authorized agents, servants, and
employees, acting within the course and scope of their employment), negligently and
carelessly owned, maintained, operated, occupied, and controlled the said premises,
located at 4617 Madreperla Street, Las Vegas, Nevada, so as to cause and allow a
cable/wire to be installed by Defendant COX to come out of the front yard of the said
premises, to remain above the ground and stretch from the yard of the said premises,
across the driveway of the said premises, and to then be buried under the ground on the
opposite side of the driveway adjacent from the yard of the said premises, making the
driveway hazardous and dangerous. In that they allowed the area to remain in such a
manner that it presented a dangerous and hazardous condition in an area intended for the
use and commonly and regularly used by residents and invitees of the said premises. In so

acting, the Defendants, and each of them, caused the driveway of the said premises to be
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1A.App.22

hazardous and dangerous to persons walking in the area; and more particularly the
Plaintiff, SIMONE RUSSO; and thereafter the Defendants, and each of them, permitted,
allowed and caused said unsafe condition to remain even though Defendants knew or,
through the exercise of ordinary care and diligence, should have known, that the wore
stretched across the driveway and constituted a defective and dangerous condition; that
Defendants, and each of them, failed to maintain the aforesaid premises in a reasonably
safe condition; and that Defendant, and each of them, negligently, carelessly and
recklessly failed to inspect, repair and remedy the said condition, or warn the Plaintiff,
SIMONE RUSSO, of the defect therein.
At all times herein concerned or relevant to this action, the Defendants, and each of them,
acted by and through their duly authorized agents, servants, workmen and/or employees then
and there acting within the course of their employment and scope of their authority for the
Defendants, and each of them.
That the carelessness and negligence of the Defendants, and each of them, in breaching a
duty owed to the Plaintiff, SIMONE RUSSO, which directly and proximately caused the
injuries and damages to the Plaintiff;, SIMONE RUSSO, consisting in and of, but not
limited to, the following acts, to wit:

a) Failure to provide a safe premises for the Plaintiff, SIMONE RUSSO, to walk on

the driveway;
b) Failure to warn the Plaintiff, SIMONE RUSSO, of the dangerous and hazardous
condition then and there existing in said premises;
¢) Failure to properly and adequately inspect the said dangerous condition in the

driveway to ascertain its hazardous and dangerous condition;
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1A.App.23

d) Failure to properly and adequately maintain the driveway;

e) Failure to properly warn the Plaintiff, SIMONE RUSSO, of said dangerous
condition;

f) The Defendants, and each of them, had, or should have had, knowledge or notice
of the existence of the said dangerous and defective condition which existed on
said premises. At all times pertinent hereto, Defendants, and each of them,
expressly and/or impliedly warranted that the certain driveway in question was in
all respects fit for due purposes and uses for which it was intended and was of
merchantable quality.

The Defendants, and each of them, may have violated certain Nevada Revised Statutes
and Las Vegas, Nevada, ordinances and Las Vegas building codes, which the Plaintiff
prays leave of Court to insert the exact statutes or ordinances or codes at the time of the
trial. At all times mentioned herein, Defendants, and each of them, owed a duty to all
persons who could reasonably be foreseen to be situated in and around the driveway in
question, and such a duty was specifically owed to Plaintiff.

That on or about the 27" day of August, 2016, the Plaintiff, SIMONE RUSSO, while
lawfully upon the said premises, as a direct and proximate result of the said negligence and
carelessness of the Defendants, and each of them, as alleged herein, was caused to suffer the
injuries and damages hereinafter set forth when he caught his foot on the cable/wire, causing
him to fall to the ground, proximately causing to him the injuries and damages as hereinafter
more particularly alleged.

By reason of the premises and as a direct and proximate result of the aforesaid negligence

and carelessness of the Defendants, and each of them, the Plaintiff, SIMONE RUSSO, was
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1A.App.24

caused to suffer cervical, thoracic, and lumbar contusions and strains, post-traumatic cervical
herniated disc, aggravation of pre-existing cervical arthritis and cervical radiculitis and
neurological injuries, and Plaintiff, SIMONE RUSSO, was otherwise injured in and about
the head, neck, and back, appendages, and caused to suffer great pain of body and mind, all
or some of the same are chronic and may result in permanent disability and are disabling, all
to Plaintiff, SIMONE RUSSO, damage in an amount in excess of $10,000.00 and indeed in
excess of the Justice Court jurisdictional limit of $15,000.00.

By reason of the premises, and as a direct and proximate result of the aforesaid negligence
and carelessness of the Defendants, and each of them, Plaintiff, SIMONE RUSSO, has been
caused to incur expenses in excess of $50,000.00, and likely in the amount of hundreds of
thousands of dollars, for medical expenses, and will in the future be caused to expend monies
for medical expenses and additional monies for miscellaneous expenses incidental thereto, in
a sum presently unascertainable. The Plaintiff, SIMONE RUSSO, will pray leave of Court
to insert the total amount of the medical and miscellaneous expenses when the same have
been fully determined at the time of the trial of this action.

Prior to the injuries complained of herein, Plaintiff, SIMONE RUSSO, was an able-bodied
male, capable of being gainfully employed and capable of engaging in all other activities for
which he was otherwise suited, and at the time of the incident complained of herein, had no
disabilities. By reason of the premises, and as a direct and proximate result of the negligence
of the said Defendants, and each of them, Plaintiff, SIMONE RUSSO, was caused to be
disabled and limited and restricted in Plaintiff's occupations and activities, which caused to
Plaintiff a loss of wages in a presently unascertainable amount, the allegations of which

Plaintiff prays leave of Court to insert herein when the same shall be fully determined.
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23. Plaintiff has been required to retain the law firm of LAW OFFICE OF DAVID SAMPSON,

LLC. to prosecute this action, and is entitled to a reasonable attorney's fee.

WHEREFORE, Plaintiff, expressly reserving the right herein to include all items of

damage, demands judgment against the Defendants, and each of them, as follows:

1.

General damages in an amount in excess of $10,000.00 and indeed in excess of the
Justice Court jurisdictional limit of $15,000.00;

Special damages for Plaintiff, SIMONE RUSSO’S medical and miscellaneous
expenses, plus future medical expenses and the miscellaneous expenses incidental
thereto in a presently unascertainable amount;

Special damages for lost wages in a presently unascertainable amount, and/or
diminution of Plaintiff’s earning capacity, plus possible future loss of earnings
and/or diminution of Plaintifs earning capacity in a presently unascertainable
amount.

Costs of this suit;

Attorney's fees; and

For such other and further relief as to the Court may seem just and proper in the

premises.

DATED THIS _9\3 day of 4 ‘lQML , 20‘2’.

LAW OFFICE O VID SAMPSON, LL.C
BY:

DAVID H_SARIPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street

Las Vegas, NV 89101

Tel: 702-605-1099

Attorney for Plaintiff
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Electronically Filed
12/22/2017 10:59 AM
Steven D. Grierson
CLERK OF THE COU

MOT

DAVID F. SAMPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david@davidsampsonlaw.com

Attorney for Plaintiff
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
SIMONE RUSSO, )
)
Plaintiff, )
)
Vs. ) CASE NO: A-17-753606-C
) DEPT. NO: XVI

COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWIJAMES MANAGEMENT &
CONSULTING, LLC., AND DOES1-V,
and ROE CORPORATIONS I-V,
inclusive,

SUPPLEMENT TO MOTION TO
AMEND COMPLAINT

Defendants.

N N N N N N N N N N

Date of Hearing: January 16, 2018
Time of Hearing: 9:00 a.m.

COMES NOW, the Plaintiff, SIMONE RUSSO, by and through his attorneys, THE
LAW OFFICE OF DAVID SAMPSON, LLC., and hereby supplements his move for leave to
amend the Complaint in this matter.
/1

1
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1A.

This Motion is made and based upon all the papers and pleadings on file herein, the
Memorandum of Points and Authorities below, the Exhibits attached hereto, and any oral
argument of counsel at any hearing hereon.

DATED this 22™ day of December, 2017

LAW OFFICE OF DAVID SAMPSON, LLC.

BY: /s/ @M Samﬁm

DAVID SAMPSON, ESQ.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3™ Street

Las Vegas, Nevada 89101

Fax No: 888-209-4199

Attorney for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

|

INTRODUCTION

On August 27, 2016, Plaintiff, Simone Russo, was very seriously injured when the
Defendants placed, caused to be placed, or otherwise installed a cable/wire at 4617 Madreperla
Street, Las Vegas, Nevada, or allowed to be placed and/or allowed the same to remain on the
subject property. The said cable/wire came out of the front yard of the said premises, remained
above the ground and stretched from the yard of the said premises, across the driveway of the
said premises, and then was buried under the ground on the opposite side of the driveway
adjacent from the yard of the said premises, essentially leaving a snare across the base of the

driveway of the subject property, making the driveway hazardous and dangerous. Simone
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1A.

arrived at the property late one night after flying home from New York, got out of a taxicab,
stepped onto the driveway and caught his foot on the cable/wire, which then caused Simone to
be violently thrown to the ground and seriously injured.

J. Chris Scarcelli was the property manager in charge of 4617 Madreperla Street, Las
Vegas, Nevada, at which Plaintiff’s fall took place. On November 20, 2017 Mr. Scarecelli gave
deposition testimony in which he admitted he had seen the subject exposed cable/wire in the
said driveway prior to Dr. and Mrs. Russo moving in. Mr. Scarecelli further testified he never
told Dr. or Mrs. Russo, nor any other person or entity about the tripping hazard.

The PMK for J&G Lawn Maintenance was Deposed on December 6, 2017. The PMK
gave testimony that revealed that J&G Lawn Maintenance was not the landscaping company
that was contracted with the Homeowners Association at the time of the Simone Russo’s fall.
For this reason, we also ask that DOE Landscaper be added as a Defendant.

II
ARGUMENT

MOTION TO AMEND

Pursuant to NRCP 15(a), a party may amend its Complaint by leave of court or by
written consent of the adverse party. Under this rule leave shall be freely given when justice so

requires. In Stevens v. Southern Nev. Musical Co., 89 Nev. 104, 507 P.2d 138 (1973), the

Nevada Supreme Court held that absent of an apparent or declared reason such as undue delay,

bad faith or dilatory motive on the part of the movant, leave to amend should be freely given.
Plaintiff has no dilatory motive in seeking leave to amend its Complaint. Recently

Plaintiff has determined that J&G Landscaping may not, and likely was not, the landscaping

company responsible for the subject HOA development when the incident occurred. A DOE
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1A.

landscaping company should be named as a Defendant in the instant action until such time as
the actual landscaping company can be identified. There is no reason why the Complaint should
not be amended to reflect the correct information. No substantive changes have been made to
Plaintiff's Complaint.

A copy of Plaintiff's Proposed Amended Complaint is attached hereto in compliance
with EDCR 2.30.
/11
/11

/11
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CONCLUSION

1A.

Plaintiff respectfully requests this Court grant his Motion for Leave to File an Amended

Complaint to add J. Chris Scarcelli as a Defendant.

DATED this 22™ day of December, 2017

LAW OFFICE OF DAVID SAMPSON, LLC.

BY: /s David Sampoon

DAVID SAMPSON, ESQ.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3™ Street

Las Vegas, Nevada 89101

Fax No: 888-209-4199

Attorney for Plaintiff
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of THE LAW OFFICE OF

DAVID SAMPSON, L.L.C., and that on this 22" day of December, 2017, I served a copy of the
SUPPLEMENT TO MOTION TO AMEND COMPLAINT as follows:

X Electronic Service through the Court’s online filing system.

RICHARD J. PYATT, ESQ.
PYATT SILVESTTI

701 Bridger Ave., Suite 600
Las Vegas NV 89101
Counsel for Defendant

J&G LAWN SERVICE

ANTHONY SGRO, ESQ.
720 S. Seventh St. 3" Floor
Las Vegas NV 89101
Attorney for Defendant
BUSHBAKER

WILL LEMKUL, ESQ.
CHRISTOPHER A. TURTZO, ESQ.
3770 Howard Hughes, Pkwy Suite 170
Las Vegas NV 89169

Attorney for Defendant

IES RESIDENTIAL INC. and

COX COMMUNICATIONS

JONATHAN C. PATTILLO, ESQ.
SPRINGEL & FINK, LLP

10655 Park Run Drive, Suite 275
Las Vegas, Nevada 89144
Attorney for Defendant

SUNRISE VILLAS IX HOA

/sl Amanda Nadder
An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC.
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COMP
DAVID F. SAMPSON, ESQ.,
Nevada Bar No. 6811
LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street
Las Vegas, NV 89101
Tel: 702-605-1099
Fax: 888-209-4199
Email: david@davidsampsonlaw.com
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

SIMONE RUSSO,
Plaintiff,

CASE NO: A-17-753606-C
DEPT. NO: XVI

)
)
)
)
VS. )
)
COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWJAMES MANAGEMENT &
CONSULTING, LLC., J. CHRIS
SCARCELLI, DOE LANDSCAPER, AND
DOES I - V, and ROE CORPORATIONS
I -V, inclusive,

Defendants.

N N N N N N N N N N N N

AMENDED COMPLAINT

COMES NOW Plaintiff, SIMONE RUSSO, by and through his attorneys, LAW
OFFICE OF DAVID SAMPSON, LLC., and for his causes of action, complains of Defendants,
and each of them, as follows:

/1

/1
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FIRST CAUSE OF ACTION
Upon information and belief, that at all times relevant to this action, the Defendant, COX
COMMUNICATIONS LAS VEGAS, INC., doing Dbusiness as COX
COMMUNICATIONS (“COX”) was a Nevada corporation duly licensed to conduct
business in the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant, IES
RESIDENTIAL, INC. was a Nevada corporation duly licensed to conduct business in the
State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant, J&G
LAWN MAINTENANCE, was a Nevada corporation duly licensed to conduct business in
the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant,
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION was a Nevada corporation
duly licensed to conduct business in the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant,
PWJAMES MANAGEMENT & CONSULTING, LLC., was a Nevada corporation duly
licensed to conduct business in the State of Nevada.
That Defendant, KEVIN BUSHBAKER, was at all times relevant to this action a resident of
the State of Indiana.
That Plaintiff, SIMONE RUSSO, was at all times relevant to this action a resident of the
State of Nevada.
That Defendant, J. CHRIS SCARCELLI, was at all times relevant to this action a resident of

the State of Nevada
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10.

11.

12.

13.

1A.

That the true names and capacities, whether individual, corporate, partnership, associate
or otherwise, of Defendants, DOES I through V, are unknown to Plaintiff, who therefore
sues said Defendants by such fictitious names. Plaintiff is informed and believes and
thereon alleges that each of the Defendants designated herein as DOE is responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
Complaint to insert the true names and capacities of DOES I through V, when the same
have been ascertained, and to join such Defendants in this action.

That upon information and belief, at all times relevant to this action, the Defendant,
KEVIN BUSHBAKER was the owner and operated, maintained and controlled those
premises located at 4617 Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendant,
PWJAMES MANAGEMENT & CONSULTING, LLC., was the management company
and operated, maintained and controlled those premises located at 4617 Madreperla Street,
Las Vegas, Nevada.

IES RESIDENTIAL, INC., was and is a corporation doing business in the State of
Nevada, and was and is the remover, installer, reinstaller and repairer of that certain cable
line, and as such did transport, ship, introduce and/or cause said products to be installed
and/or used at 4617 Madreperla Street, Las Vegas, Nevada.

That at all times mentioned herein, Defendant, ROE IV, was and is a corporation doing
business in the State of Nevada, with its principal place of business located within the
State of Nevada and was and is the designer, manufacturer, producer, packager,

distributor, retailer, remover, installer, reinstaller and repairer of that certain door and
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15.

1A.

hinges, and as such did transport, ship, introduce and/or cause said products to be
introduced into the State of Nevada for the purpose of their sale, distribution, installation
and/or use within the State of Nevada.

The true names or capacities, whether individual, corporate, associate or otherwise, of
Defendants DOE 1 through DOE V, and ROE CORPORATION III through ROE
CORPORATION V, are unknown to Plaintiff, who therefore sues said Defendants by
such fictitious names; Plaintiff is informed and believes and thereon alleges that each of
the Defendants designated herein as DOE and ROE CORPORATION are responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
complaint, to insert the true names and capacities of DOE I through DOE V and ROE
CORPORATION III through ROE CORPORATION V, when the same have been
ascertained and to join such Defendants in this action.

That on or about the 27" day of August, 2016, and for some time prior thereto, the
Defendants, and each of them (by and through their authorized agents, servants, and
employees, acting within the course and scope of their employment), negligently and
carelessly owned, maintained, operated, occupied, and controlled the said premises,
located at 4617 Madreperla Street, Las Vegas, Nevada, so as to cause and allow a
cable/wire to be installed by Defendant COX to come out of the front yard of the said
premises, to remain above the ground and stretch from the yard of the said premises,
across the driveway of the said premises, and to then be buried under the ground on the
opposite side of the driveway adjacent from the yard of the said premises, making the

driveway hazardous and dangerous. In that they allowed the area to remain in such a
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16.

17.

1A.

manner that it presented a dangerous and hazardous condition in an area intended for the
use and commonly and regularly used by residents and invitees of the said premises. In so
acting, the Defendants, and each of them, caused the driveway of the said premises to be
hazardous and dangerous to persons walking in the area; and more particularly the
Plaintiff, SIMONE RUSSO; and thereafter the Defendants, and each of them, permitted,
allowed and caused said unsafe condition to remain even though Defendants knew or,
through the exercise of ordinary care and diligence, should have known, that the wore
stretched across the driveway and constituted a defective and dangerous condition; that
Defendants, and each of them, failed to maintain the aforesaid premises in a reasonably
safe condition; and that Defendant, and each of them, negligently, carelessly and
recklessly failed to inspect, repair and remedy the said condition, or warn the Plaintiff,
SIMONE RUSSO, of the defect therein.
At all times herein concerned or relevant to this action, the Defendants, and each of them,
acted by and through their duly authorized agents, servants, workmen and/or employees then
and there acting within the course of their employment and scope of their authority for the
Defendants, and each of them.
That the carelessness and negligence of the Defendants, and each of them, in breaching a
duty owed to the Plaintiff, SIMONE RUSSO, which directly and proximately caused the
injuries and damages to the Plaintiff, SIMONE RUSSO, consisting in and of, but not
limited to, the following acts, to wit:

a) Failure to provide a safe premises for the Plaintiff, SIMONE RUSSO, to walk on

the driveway;
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1A.

Failure to warn the Plaintiff, SIMONE RUSSO, of the dangerous and hazardous
condition then and there existing in said premises;

Failure to properly and adequately inspect the said dangerous condition in the
driveway to ascertain its hazardous and dangerous condition;

Failure to properly and adequately maintain the driveway;

Failure to properly warn the Plaintiff, SIMONE RUSSO, of said dangerous
condition;

The Defendants, and each of them, had, or should have had, knowledge or notice
of the existence of the said dangerous and defective condition which existed on
said premises. At all times pertinent hereto, Defendants, and each of them,
expressly and/or impliedly warranted that the certain driveway in question was in
all respects fit for due purposes and uses for which it was intended and was of

merchantable quality.

18. The Defendants, and each of them, may have violated certain Nevada Revised Statutes

and Las Vegas, Nevada, ordinances and Las Vegas building codes, which the Plaintiff

prays leave of Court to insert the exact statutes or ordinances or codes at the time of the

trial. At all times mentioned herein, Defendants, and each of them, owed a duty to all

persons who could reasonably be foreseen to be situated in and around the driveway in

question, and such a duty was specifically owed to Plaintiff.

19. That on or about the 27" day of August, 2016, the Plaintiff, SIMONE RUSSO, while

lawfully upon the said premises, as a direct and proximate result of the said negligence and

carelessness of the Defendants, and each of them, as alleged herein, was caused to suffer the

injuries and damages hereinafter set forth when he caught his foot on the cable/wire, causing
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21.

22.

1A.

him to fall to the ground, proximately causing to him the injuries and damages as hereinafter
more particularly alleged.

By reason of the premises and as a direct and proximate result of the aforesaid negligence
and carelessness of the Defendants, and each of them, the Plaintiff, SIMONE RUSSO, was
caused to suffer cervical, thoracic, and lumbar contusions and strains, post-traumatic cervical
herniated disc, aggravation of pre-existing cervical arthritis and cervical radiculitis and
neurological injuries, and Plaintiff, SIMONE RUSSO, was otherwise injured in and about
the head, neck, and back, appendages, and caused to suffer great pain of body and mind, all
or some of the same are chronic and may result in permanent disability and are disabling, all
to Plaintiff, SIMONE RUSSO, damage in an amount in excess of $10,000.00 and indeed in
excess of the Justice Court jurisdictional limit of $15,000.00.

By reason of the premises, and as a direct and proximate result of the aforesaid negligence
and carelessness of the Defendants, and each of them, Plaintiff, SIMONE RUSSO, has been
caused to incur expenses in excess of $50,000.00, and likely in the amount of hundreds of
thousands of dollars, for medical expenses, and will in the future be caused to expend monies
for medical expenses and additional monies for miscellaneous expenses incidental thereto, in
a sum presently unascertainable. The Plaintiff, SIMONE RUSSO, will pray leave of Court
to insert the total amount of the medical and miscellaneous expenses when the same have
been fully determined at the time of the trial of this action.

Prior to the injuries complained of herein, Plaintiff, SIMONE RUSSO, was an able-bodied
male, capable of being gainfully employed and capable of engaging in all other activities for
which he was otherwise suited, and at the time of the incident complained of herein, had no

disabilities. By reason of the premises, and as a direct and proximate result of the negligence
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1A.

of the said Defendants, and each of them, Plaintiff, SIMONE RUSSO, was caused to be

disabled and limited and restricted in Plaintiff's occupations and activities, which caused to

Plaintiff a loss of wages in a presently unascertainable amount, the allegations of which

Plaintiff prays leave of Court to insert herein when the same shall be fully determined.

23. Plaintiff has been required to retain the law firm of LAW OFFICE OF DAVID SAMPSON,

LLC. to prosecute this action, and is entitled to a reasonable attorney's fee.

WHEREFORE, Plaintiff, expressly reserving the right herein to include all items of

damage, demands judgment against the Defendants, and each of them, as follows:

1.
2.
3.
4.
5.

1/

/1

11/

11/

General damages in an amount in excess of $10,000.00 and indeed in excess of the
Justice Court jurisdictional limit of $15,000.00;

Special damages for Plaintiff, SIMONE RUSSO’S medical and miscellaneous
expenses, plus future medical expenses and the miscellaneous expenses incidental
thereto in a presently unascertainable amount;

Special damages for lost wages in a presently unascertainable amount, and/or
diminution of Plaintiff’s earning capacity, plus possible future loss of earnings
and/or diminution of Plaintiff’s earning capacity in a presently unascertainable
amount.

Costs of this suit;

Attorney's fees; and
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1A.

6. For such other and further relief as to the Court may seem just and proper in the

premises.

DATED THIS day of

,20

LAW OFFICE OF DAVID SAMPSON, LLC

BY:

DAVID F. SAMPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3™ Street

Las Vegas, NV 89101

Tel: 702-605-1099

Attorney for Plaintiff
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A-17-753606-C DISTRICT COURT
CLARK COUNTY, NEVADA
Negligence - Premises Liability COURT MINUTES January 16, 2018
A-17-753606-C Simone Russo, Plaintiff(s)
VS.

Cox Communications Las Vegas, Inc., Defendant(s)

January 16, 2018 09:00 AM  Plaintiff's Motion to Amend Complaint
HEARD BY: Williams, Timothy C. COURTROOM: RJC Courtroom 12D
COURT CLERK: Vargas, Elizabeth

RECORDER:

REPORTER: Isom, Peggy
PARTIES PRESENT:

JOURNAL ENTRIES

Roger Bailey, Esq. present on behalf of Defendant Kevin Bushbaker. Mr. Sampson argued there was no
opposition and it was not appropriate to reset trial and cause further delay. Mr. Turtzo stated there was no
opposition to the Motion, however requested the trial be continued. Mr. Bailey stated he had no
opposition to a trial continuance, as long as it would not greatly affect the case. Court reviewed dates and
deadlines, and ORDERED, Motion GRANTED; Status Check SET.

3/13/18 9:00 AM STATUS CHECK: STATUS OF CASE

Printed Date: 1/17/2018 Page 1 of 1 Minutes Date: January 16, 2018
Prepared by: Elizabeth Vargas
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1A.App.43

Electronically Filed
1/16/2018 12:18 PM
Steven D. Grierson
CLERK OF THE COURT

COMP
DAVID F. SAMPSON, ESQ.,
Nevada Bar No. 6811
LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street
Las Vegas, NV 89101
Tel: 702-605-1099
Fax: 888-209-4199
Email: david@davidsampsonlaw.com
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

CASE NO: A-17-753606-C
DEPT. NO: XVI

)
)
)
)
Vs. )
)
COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWIAMES MANAGEMENT &
CONSULTING, LLC,, J. CHRIS
SCARCELLI, DOE LANDSCAPER,
RICHARD DUSLAK, JUSTIN SESMAN,
AND DOES I -V, and ROE
CORPORATIONS I -V, inclusive,

Defendants.

AMENDED COMPLAINT

COMES NOW Plaintiff, SIMONE RUSSO, by and through his attorneys, LAW
OFFICE OF DAVID SAMPSON, LLC., and for his causes of action, complains of Defendants,
and each of them, as follows:

1

1
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1A.App.44

FIRST CAUSE OF ACTION
Upon information and belief, that at all times relevant to this action, the Defendant, COX
COMMUNICATIONS LAS VEGAS, INC.,, doing business as COX
COMMUNICATIONS (“COX”) was a Nevada corporation duly licensed to conduct
business in the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant, IES
RESIDENTIAL, INC. was a Nevada corporation duly licensed to conduct business in the
State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant, J&G
LAWN MAINTENANCE, was a Nevada corporation duly licensed to conduct business in
the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant,
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION was a Nevada corporation
duly licensed to conduct business in the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant,
PWJAMES MANAGEMENT & CONSULTING, LLC., was a Nevada corporation duly
licensed to conduct business in the State of Nevada.
That Defendant, KEVIN BUSHBAKER, was at all times relevant to this action a resident of
the State of Indiana.
That Plaintiff, SIMONE RUSSO, was at all times relevant to this action a resident of the
State of Nevada.
That Defendant, J. CHRIS SCARCELLI, was at all times relevant to this action a resident of

the State of Nevada
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1.

12.

13.

14.

15.

1A.App.45

That Defendant, RICHARD DUSLAK, was at all times relevant to this action a resident of
the State of Nevada

That Defendant, JUSTIN SESMAN, was at all times relevant to this action a resident of the
State of Nevada

That the true names and capacities, whether individual, corporate, partnership, associate
or otherwise, of Defendants, DOES I through V, are unknown to Plaintiff, who therefore
sues said Defendants by such fictitious names. Plaintiff is informed and believes and
thereon alleges that each of the Defendants designated herein as DOE is responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
Complaint to insert the true names and capacities of DOES I through V, when the same
have been ascertained, and to join such Defendants in this action.

That upon information and belief, at all times relevant to this action, the Defendant,
KEVIN BUSHBAKER was the owner and operated, maintained and controlled those
premises located at 4617 Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendants,
RICHARD DUSLAK and JUSTIN SESMAN, maintained and controlled those premises
located at 4617 Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendant, J.
CHRIS SCARCELLI, operated, maintained and controlled those premises located at 4617
Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendant,

PWIJAMES MANAGEMENT & CONSULTING, LLC., was the management company
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1A.App.46

and operated, maintained and controlled those premises located at 4617 Madreperla Street,
Las Vegas, Nevada.

IES RESIDENTIAL, INC., was and is a corporation doing business in the State of
Nevada, and was and is the remover, installer, reinstaller and repairer of that certain cable
line, and as such did transport, ship, introduce and/or cause said products to be installed
and/or used at 4617 Madreperla Street, Las Vegas, Nevada.

That at all times mentioned herein, Defendant, ROE IV, was and is a corporation doing
business in the State of Nevada, with its principal place of business located within the
State of Nevada and was and is the designer, manufacturer, producer, packager,
distributor, retailer, remover, installer, reinstaller and repairer of that certain door and
hinges, and as such did transport, ship, introduce and/or cause said products to be
introduced into the State of Nevada for the purpose of their sale, distribution, installation
and/or use within the State of Nevada.

The true names or capacities, whether individual, corporate, associate or otherwise, of
Defendants DOE 1 through DOE V, and ROE CORPORATION HI through ROE
CORPORATION V, are unknown to Plaintiff, who therefore sues said Defendants by
such fictitious names; Plaintiff is informed and believes and thereon alleges that each of
the Defendants designated herein as DOE and ROE CORPORATION are responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
complaint, to insert the true names and capacities of DOE I through DOE V and ROE
CORPORATION III through ROE CORPORATION V, when the same have been

ascertained and to join such Defendants in this action.

Page 4 of 9

1A.App.46




10

11

12

13

14

15

16

17

18

20

21

22

23

24

25

26

27

28

1A.App.47

19. That on or about the 27" day of August, 2016, and for some time prior thereto, the

Defendants, and each of them (by and through their authorized agents, servants, and
employees, acting within the course and scope of their employment), negligently and
carelessly owned, maintained, operated, occupied, and controlled the said premises,
located at 4617 Madreperla Street, Las Vegas, Nevada, so as to cause and allow a
cable/wire to be installed by Defendant COX to come out of the front yard of the said
premises, to remain above the ground and stretch from the yard of the said premises,
across the driveway of the said premises, and to then be buried under the ground on the
opposite side of the driveway adjacent from the yard of the said premises, making the
driveway hazardous and dangerous. In that they allowed the area to remain in such a
manner that it presented a dangerous and hazardous condition in an area intended for the
use and corﬁmonly and regularly used by residents and invitees of the said premises. In so
acting, the Defendants, and each of them, caused the driveway of the said premises to be
hazardous and dangerous to persons walking in the area; and more particularly the
Plaintiff, SIMONE RUSSO; and thereafter the Defendants, and each of them, permitted,
allowed and caused said unsafe condition to remain even though Defendants knew or,
through the exercise of ordinary care and diligence, should have known, that the wore
stretched across the driveway and constituted a defective and dangerous condition; that
Defendants, and each of them, failed to maintain the aforesaid premises in a reasonably
safe condition; and that Defendant, and each of them, negligently, carelessly and
recklessly failed to inspect, repair and remedy the said condition, or warn the Plaintiff,

SIMONE RUSSO, of the defect therein.
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1A.App.48

20. At all times herein concerned or relevant to this action, the Defendants, and each of them,
acted by and through their duly authorized agents, servants, workmen and/or employees then
and there acting within the course of their employment and scope of their authority for the
Defendants, and each of them.

21. That the carelessness and negligence of the Defendants, and each of them, in breaching a
duty owed to the Plaintiff, SIMONE RUSSO, which directly and proximately caused the
injuries and damages to the Plaintiff, SIMONE RUSSO, consisting in and of, but not
limited to, the following acts, to wit:

a) Failure to provide a safe premises for the Plaintiff, SIMONE RUSSO, to walk on
the driveway;

b) Failure tq warn the Plaintiff, SIMONE RUSSO, of the dangerous and hazardous
condition then and there existing in said premises;

¢) Failure to properly and adequately inspect the said dangerous condition in the
driveway to ascertain its hazardous and dangerous condition;

d) Failure to properly and adequately maintain the driveway;

e) Failure to properly warn the Plaintiff, SIMONE RUSSO, of said dangerous
condition;

f) The Defendants, and each of them, had, or should have had, knowledge or notice
of the existence of the said dangerous and defective condition which existed on
said premises. At all times pertinent hereto, Defendants, and each of them,
expressly and/or impliedly warranted that the certain driveway in question was in
all respects fit for due purposes and uses for which it was intended and was of

merchantable quality.
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22. The Defendants, and each of them, may have violated certain Nevada Revised Statutes

23.

24.

25.

and Las Vegas, Nevada, ordinances and Las Vegas building codes, which the Plaintiff
prays leave of Court to insert the exact statutes or ordinances or codes at the time of the
trial. At all times mentioned herein, Defendants, and each of them, owed a duty to all
persons who could reasonably be foreseen to be situated in and around the driveway in
question, and such a duty was specifically owed to Plaintiff.

That on or about the 27" day of August, 2016, the Plaintiff, SIMONE RUSSO, while
lawfully upon the said premises, as a direct and proximate result of the said negligence and
carelessness of the Defendants, and each of them, as alleged herein, was caused to suffer the
injuries and damages hereinafter set forth when he caught his foot on the cable/wire, causing
him to fall to the ground, proximately causing to him the injuries and damages as hereinafter
more particularly alleged.

By reason of the premises and as a direct and proximate result of the aforesaid negligence
and carelessness of the Defendants, and each of them, the Plaintiff, SIMONE RUSSO, was
caused to suffer cervical, thoracic, and lumbar contusions and strains, post-traumatic cervical
herniated disc, aggravation of pre-existing cervical arthritis and cervical radiculitis and
neurological injuries, and Plaintiff, SIMONE RUSSO, was otherwise injured in and about
the head, neck, and back, appendages, and caused to suffer great pain of body and mind, all
or some of the same are chronic and may result in permanent disability and are disabling, all
to Plaintiff, SIMONE RUSSO, damage in an amount in excess of $10,000.00 and indeed in
excess of the Justice Court jurisdictional limit of $15,000.00.

By reason of the premises, and as a direct and proximate result of the aforesaid negligence

and carelessness of the Defendants, and each of them, Plaintiff, SIMONE RUSSO, has been
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caused to incur expenses in excess of $50,000.00, and likely in the amount of hundreds of
thousands of dollars, for medical expenses, and will in the future be caused to expend monies
for medical expenses and additional monies for miscellaneous expenses incidental thereto, in
a sum presently unascertainable. The Plaintiff, SIMONE RUSSO, will pray leave of Court
to insert the total amount of the medical and miscellaneous expenses when the same have
been fully determined at the time of the trial of this action.

Prior to the injuries complained of herein, Plaintiff, SIMONE RUSSO, was an able-bodied
male, capable of being gainfully employed and capable of engaging in all other activities for
which he was otherwise suited, and at the time of the incident complained of herein, had no
disabilities. By reason of the premises, and as a direct and proximate result of the negligence
of the said Defendants, and each of them, Plaintiff, SIMONE RUSSO, was caused to be
disabled and limited and restricted in Plaintiff's occupations and activities, which caused to
Plaintiff a loss of wages in a presently unascertainable amount, the allegations of which
Plaintiff prays leave of Court to insert herein when the same shall be fully determined.
Plaintiff has been required to retain the law firm of LAW OFFICE OF DAVID SAMPSON,
LLC. to prosecute this action, and is entitled to a reasonable attorney's fee.

WHEREFORE, Plaintiff, expressly reserving the right herein to include all items of

damage, demands judgment against the Defendants, and each of them, as follows:

1. General damages in an amount in excess of $10,000.00 and indeed in excess of the
Justice Court jurisdictional limit of $15,000.00;

2. Special damages for Plaintiff, SIMONE RUSSO’S medical and miscellaneous
expenses, plus future medical expenses and the miscellaneous expenses incidental

thereto in a presently unascertainable amount;
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3. Special damages for lost wages in a presently unascertainable amount, and/or
diminution of Plaintiff’s earning capacity, plus possible future loss of earnings
and/or diminution of Plaintiff’s earning capacity in a presently unascertainable
amount.

4. Costs of this suit;

5. Attorney's fees; and

6. For such other and further relief as to the Court may seem just and proper in the

premises.

DATED THIS [ﬁ%ay of/;;g %// ,20 B

LAW OFFICEQOF DAVID SAMPSON, LLC
BY: /

DAV(ﬁ) F, 8AMPSON, ESQ.,
NevadaBar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3 Street

Las Vegas, NV 89101

Tel: 702-605-1099

Attorney for Plaintiff

Page 9 of 9
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Electronically Filed
2/6/2018 4:36 PM

Steven D. Grierson
CLERK OF THE COURT

ANAC

LEONARD T. FINK, ESQ.

Nevada Bar No. 6296

JONATHAN C. PATTILLO, ESQ.

Nevada Bar No. 13929

SPRINGEL & FINK LLP

10655 Park Run Drive, Suite 275

Las Vegas, Nevada 89144

Telephone: (702) 804-0706

Facsimile: (702) 804-0798

E-Mail: Ifink@springelfink.com
Jpattillo@springelfink.com

Attorneys for Defendant,
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

DISTRICT COURT
CLARK COUNTY, NEVADA

Hk ok

Case No.: A-17-753606-C
Dept. No.: XVI

SIMONE RUSSO,

Plaintiffs,
V. DEFENDANT SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION’S
COX COMMUNICATIONS LAS VEGAS, INC.) ANSWER TO PLAINTIFF’S AMENDED
D/B/A COX COMMUNICATIONS; IES) COMPLAINT
RESIDENTIAL, INC.; SUNRISE VILLAS IX)
HOMEOWNERS ASSOCIATION; J&G LAWN)
MAINTENANCE; KEVIN BUSHBAKER; PW)
JAMES MANAGEMENT & CONSULTING,)

LLC;, AND DOES 1-V, AND ROE)

N N N’ e N

CORPORATIONS I-V, inclusive )
)
Defendants )

DEFENDANT SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION’S ANSWER TO
PLAINTIFEF’S AMENDED COMPLAINT

COMES NOW, Defendant, SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION,
(hereinafter “SUNRISE VILLAS”), by and through its counsel of record, the law firm of Springel &
Fink LLP, and hereby answers Plaintiff SIMONE RUSSO’S (hereinafter “PLAINTIFF”) Amended

Complaint as follows:

/17
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I
FIRST CAUSE OF ACTION
1. Answering Paragraphs 1 through 3 of PLAINTIFF’S Amended Complaint, SUNRISE

VILLAS is without sufficient knowledge or information necessary to form a belief as to the truth or
falsity of the same, and upon said grounds, denies each and every allegation contained therein.

2. Answering Paragraps4 of PLAINTIFF’S Amended Complaint, SUNRISE VILLAS
admits.

3. Answering Paragraphs 5 through 27 of PLAINTIFF’S Amended Complaint, SUNRISE
VILLAS is without sufficient knowledge or information necessary to form a belief as to the truth or
falsity of the same, and upon said grounds, denies each and every allegation contained therein.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

4, Failure to State a Claim. PLAINTIFF’S Aménded Complaint, and each and every

purported cause of action therein, fails to state a claim for which relief can be granted against SUNRISE
VILLAS.
SECOND AFFIRMATIVE DEFENSE
5. Statute of Limitations. SUNRISE VILLAS alleges that the causes of action set forth in

PLAINTIFF’S Amended Complaint are barred by all applicable Nevada Statutes of Limitations and/or

Repose.
THIRD AFFIRMATIVE DEFENSE
6. Failure to Mitigate. PLAINTIFF, though under a duty to do so, has failed and neglected

to mitigate his alleged damage. Said failure was the direct and proximate cause of any and all alleged
damages and, therefore, PLAINTIFF cannot recover against SUNRISE VILLAS, whether as alleged or
otherwise.
FOURTH AFFIRMATIVE DEFENSE
7. Contribution. SUNRISE VILLAS alleges that the damage suffered by PLAINTIFF, if

any, was the direct and proximate result of the negligence of parties, persons, corporations and/or

{N0390394;1} -2
1A.App.53
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entities other than SUNRISE VILLAS, and that the liability of SUNRISE VILLAS, if any, is limited in
direct proportion to the percentage of fault actually attributable to SUNRISE VILLAS.
FIFTH AFFIRMATIVE DEFENSE
8. Contributory Negligence. SUNRISE VILLAS is informed and believes, and thereon

alleges, that at all times mentioned herein, PLAINTIFF was negligent, careless, reckless, and unlawfully
conducted himself as to directly and proximately contribute to the happening of the incident and the
occurrence of the alleged damages. Said negligence bars either completely or partially the recovery
sought by PLAINTIFF.
SIXTH AFFIRMATIVE DEFENSE
9. Estoppel. SUNRISE VILLAS is informed and believes, and thereon alleges, that
PLAINTIFF engaged in conduct and/or activities with respect to the subject of PLAINTIFF’S Amended
Complaint, and by reason of said conduct and/or activities PLAINTIFF is estopped from asserting any
claims for damages or seeking any other relief against SUNRISE VILLAS.
SEVENTH AFFIRMATIVE DEFENSE
10. Waiver. SUNRISE VILLAS is informed and believes, and thereon alleges, that
PLAINTIFF and other Defendants (other than SUNRISE VILLAS) have engaged in conduct and
activities sufficient to constitute a waiver of any alleged breach of duty, negligence, act, omission, or
any other conduct, if any, as set forth in PLAINTIFF’S Amended Complaint.
EIGHTH AFFIRMATIVE DEFENSE

11. Intervening and Superseding Causes. SUNRISE VILLAS is informed and believes, and

thereon alleges, that the injuries and damages of which PLAINTIFF complains were proximately
caused by or contributed to by the acts of other Defendants (other than SUNRISE VILLAS), persons
and/or other entities, and that said acts were an intervening and superseding cause of the injuries and
damages, if any, of which PLAINTIFF complains, thus barring PLAINTIFF from any recovery
against SUNRISE VILLAS.
NINTH AFFIRMATIVE DEFENSE
12. Assumption of the Risk. SUNRISE VILLAS alleges that PLAINTIFF expressly,

voluntarily and knowingly assumed all risks about which PLAINTIFF complains of in his Amended

{N0390394;1} -3
1A.App.54
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Complaint and, therefore, is barred either totally or to the extent of said assumption from any

damages.
TENTH AFFIRMATIVE DEFENSE
13. Active and Primary Liability. PLAINTIFF’S conduct, as alleged in the principal action,

and as described in PLAINTIFF’S Amended Complaint, was such that any and all liability based
thereon was active and primary in nature, so as to preclude any recovery sought in PLAINTIFF’S
Amended Complaint.
ELEVENTH AFFIRMATIVE DEFENSE
14. Laches. PLAINTIFF waited an unreasonable period of time before asserting such
claims under the doctrine of laches.
TWELFTH AFFIRMATIVE DEFENSE
15.  Unclean Hands. PLAINTIFF is barred by the equitable doctrine of unclean hands from

obtaining the relief requested.
THIRTEENTH AFFIRMATIVE DEFENSE
16. Costs. SUNRISE VILLAS is informed and believes, and thereon alleges, that
PLAINTIFF’S Amended Complaint was brought without reasonable cause and without a good faith
belief that there was a justifiable controversy under the facts or the law which warranted the filing of
PLAINTIFF’S Amended Complaint against SUNRISE VILLAS. PLAINTIFF should therefore be
responsible for all of SUNRISE VILLAS necessary and reasonable defense costs.
FOURTEENTH AFFIRMATIVE DEFENSE
17. Conduct Was Justified. The conduct of SUNRISE VILLAS in regard to the matters alleged

in PLAINTIFF’S Amended Complaint was justified, and by reason of the foregoing, PLAINTIFF is
barred from any recovery against SUNRISE VILLAS herein.
FIFTEENTH AFFIRMATIVE DEFENSE
18. Comparative Fault of Third-Parties. SUNRISE VILLAS is informed and believes, and

thereon alleges, that the accident and the injuries, if any, allegedly suffered by PLAINTIFF were
proximately caused and contributed to by the negligence of third-parties (not PLAINTIFF or SUNRISE

VILLAS), and that said third-parties failed to exercise reasonable care at and prior to the time of said

{N0390394;1} -4~
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o 0 3 YN R W N e

o S N T 1 S N e N L N T N T NG N O
©® 3 A bR WD = OO NN N D W e O

1A.App.56

damages, and by reason thereof any recovery by PLAINTIFF against SUNRISE VILLAS must be reduced
by an amount equal to the proportionate fault of said third-parties.
SIXTEENTH AFFIRMATIVE DEFENSE
19. Several Liability for Non-Economic Damages. PLAINTIFF’S liability for the claims
asserted is greater than the liability, if any, of SUNRISE VILLAS.
SEVENTEENTH AFFIRMATIVE DEFENSE

20. Comparative Negligence of Plaintiff. PLAINTIFF has failed to exercise ordinary care on

his own behalf, which negligence and carelessness was a proximate cause of some portion, up to and
including the whole thereof, of the injuries and damages complained of in this action. PLAINTIFF’S
recovery, therefore, against SUNRISE VILLAS should be barred or reduced according to principles of
comparative negligence.
EIGHTEENTH AFFIRMATIVE DEFENSE
21.  Implied Assumption of Risk. Prior to the event in which PLAINTIFF was allegedly

injured as a result of SUNRISE VILLAS’ alleged negligence, PLAINTIFF, by his conduct, impliedly
assumed the risk of a known and appreciated danger, and thus may not recover damages from SUNRISE
VILLAS for his injury.
NINETEENTH AFFIRMATIVE DEFENSE
22. Lack of Standing. SUNRISE VILLAS is informed and believes, and thereon alleges, that

PLAINTIFF herein lacks standing to bring said action against SUNRISE VILLAS.
TWENTIETH AFFIRMATIVE DEFENSE
23.  Non-Joinder of Necessary Parties. PLAINTIFF has failed to join all parties necessary for

full and final resolution of this lawsuit.
TWENTY-FIRST AFFIRMATIVE DEFENSE
24, Standard of Care. SUNRISE VILLAS is informed and believes, and thereon alleges, that

at no time prior to the filing of this action did PLAINTIFF, or any agent, representative or employee(s)
thereof, notify SUNRISE VILLAS of any breach of any duty to PLAINTIFF. By failing to notify
SUNRISE VILLAS, PLAINTIFF is barred from any alleged right of recovery from SUNRISE VILLAS.
Furthermore, SUNRISE VILLAS alleges that PLAINTIFF is barred from any recovery against

{N0390394;1} -5-
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SUNRISE VILLAS in this action, because at all times SUNRISE VILLAS complied with the applicable
standard of care required at the time and location of the subject incident.
TWENTY-SECOND AFFIRMATIVE DEFENSE
25.  Reservation. SUNRISE VILLAS presently has insufficient knowledge or information on
which to form a belief as to whether it may have any additional, as yet unstated, affirmative defenses
available. SUNRISE VILLAS reserves the right to assert additional defenses in the event that discovery
indicates that they would be appropriate.
TWENTY-THIRD AFFIRMATIVE DEFENSE
26.  Not Waiving Defenses. SUNRISE VILLAS hereby incorporates by reference those

affirmative defenses enumerated in Rule 8 of the Nevada Rules of Civil Procedure as is fully set forth herein.
In the event further investigation and/or discovery reveals the applicability of any such defenses, SUNRISE
VILLAS reserves the right to seek leave of Court to amend this Answer to specifically assert any such
defenses. Such defenses are herein incorporated by reference for the specific purpose of not waiving any
such defenses.
WHEREFORE, DEFENDANT prays:
1. That PLAINTIFF take nothing by way of his Amended Complaint;
2. For costs and attorney fees incurred in the defense of this action;
3. That if liability is assessed upon SUNRISE VILLAS, the liability attributed to SUNRISE
VILLAS be limited in direct proportion to the percentage of fault actually attributable to
SUNRISE VILLAS; and
/17
/11
1117
/17
/117
/117
/17
/11
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For any such other and further relief as the Court deems just and proper.

DATED this 6" day of February, 2018.

By:

SPRINGEL & FINK LLP

/s/ Jonathan C. Pattillo

LEONARD T. FINK, ESQ.
Nevada Bar No. 6296
JONATHAN C. PATTILLO, ESQ.
Nevada Bar No. 13929

10655 Park Run Drive, Suite 275
Las Vegas, Nevada 89144

Attorneys for Defendant,
SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION

1A.App.58
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CERTIFICATE OF SERVICE
Simone Russo v. Cox Communications Las Vegas, Inc., et al.
District Court Case No. A-17-753606-C

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, Phaedra L. Calaway, declare:

I am a resident of and employed in Clark County, Nevada. I am over the age of eighteen years
and not a party to the within action. My business address is 10655 Park Run Drive, Suite 275, Las
Vegas, Nevada, 89144.

On February 6, 2018, I served the document described as DEFENDANT SUNRISE VILLAS
IX HOMEOWNERS ASSOCIATION’S ANSWER TO PLAINTIFF’S AMENDED COMPLAINT
on the following parties:

SERVED VIA DISTRICT COURT'’S E-FILING VENDOR SYSTEM

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid,
in the United States mail at Las Vegas Nevada. Iam “readily familiar” with the firm’s practice of collection and
processing correspondence by mailing. Under that practice, it would be deposited with the U.S. postal service on
that same day with postage fully prepaid at Las Vegas, Nevada in the ordinary course of business

VIA FACSIMILE: by transmitting to a facsimile machine maintained by the person on whom it is served at the
facsimile machine telephone number at last given by that person on any document which he/she has filed in the
cause and served on the party making the service. The copy of the document served by facsimile transmission
bears a notation of the date and place of transmission and the facsimile telephone number to which transmitted.
A confirmation of the transmission containing the facsimile telephone numbers to which the document(s)
was/were transmitted will be maintained with the document(s) served.

X VIA ELECTRONIC SERVICE: by submitting the foregoing to the Court’s E-filing System for Electronic
Service upon the Court’s Service List pursuant to EDCR 8. The copy of the document electronically served
bears a notation of the date and time of service. The original document will be maintained with the document(s)
served and be made available, upon reasonable notice, for inspection by counsel or the Court.

I declare under penalty of perjury that the foregoing is true and correct.

{N0390394;1} -8-
1A.App.59
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Electronically File
2/7/2018 10:31 AM
Steven D. Griersor
CLERK OF THE C(

ORD

DAVID F. SAMPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 8. 3% Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david@davidsampsonlaw.com

Attorney for Plaintiff
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
SIMONE RUSSO, )
)
Plaintiff, )
)
Vs. ) CASE NO: A-17-753606-C
) DEPT. NO: XVI

COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE
VILLAS IX HOMEOWNERS
ASSOCITATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWIAMES MANAGEMENT &
CONSULTING, LLC.,, ANDDOES I-V,
and ROE CORPORATIONS I-V,
inclusive,

Defendants.

LI L N M L S T T T

ORDER ON PLAINTIFFS’ MOTION TO AMEND COMPLAINT
Plaintiff’s Motion to Amend Complaint, having come on before this Court the 16 of
January, 2018, David Sampson, Esq., appeared on behalf of Plaintiff, Roger Bailey, Esq.,
appeared on behalf of Defendant, Kevin Bushbaker, Christopher Turtzo, Esq., appeared on
behalf of Defendant, IES Residential Inc. and Cox Communications Las Vegas, Inc., the Court

having considered the papers presented and having heard oral argument on the same, therefore

Page 1o0f2 J:&N 2 9 2318
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1A.App.61
IT IS HEREBY ORDERED ADJUDGED AND DECREED Plaintiff's Motion to
Amend Complaint is GRANTED; Status Check Set for March 13, 2018 at 9:00 a.m. to check
status of the case.
DATED this ﬂ[lﬂ&ay of JAnyA nf, ,201¢
< T, "
ST T S—
DISTRICT JUDGE
\ 747
Submitted by:
DAVID SAMPSON, ESQ.
LAW OFFICE OF DAVID SAMPSON
630 S. Third St.
Las Vegas, Nevada 89101
Fax No: 888-209-4199
Attorney for Plaintiff
Page 2 of 2




Electronically Issued 1A.App.62

1/16/2018 12:19 PM
Electronically Filed

2/15/2018 2:12 PM
Steven D. Grierson

SUMM CLERK OF THE COURT
DISTRICT COURT
: CLARK COUNTY, NEVADA
SIMONE RUSSO,
Plaintiff,
VS. CASE NO: A-17-753606-C
DEPT. NO: XVI
COX COMMUNICATIONS LAS VEGAS,
INC., D/B/A COX COMMUNICATIONS,
IES RESIDENTIAL, INC., SUNRISE
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN SUMMONS

MAINTENANCE, KEVIN BUSHBAKER,
PWIJAMES MANAGEMENT &
CONSULTING, LLC,, J. CHRIS
SCARCELLI, DOE LANDSCAPER,
RICHARD DUSLAK, JUSTIN SESMAN,
AND DOES I -V, and ROE
CORPORATIONS I -V, inclusive,

Defendants.

N e e N N e e e N e e e e e e e e e e e S

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR BEING
HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE INFORMATION BELOW
To THE DEFENDANT(S): A civil Complaint has been filed by the Plaintiff(s) against you for the relief set forth in the
Complaint.
RICHARD DUSLAK

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you, exclusive of the day of
service, you must do the following:

a. File with the Clerk of this Court, whose address is shown below, a formal written response to the Complaint

in accordance with the rules of the Court, with the appropriate filing fee.

b. Serve a copy of your response upon the attorney whose name and address is shown below.
2. Unless you respond, your default will be entered upon application of the Plaintiff(s) and this Court may enter a
judgment against you for the relief demanded in the Complaint, which could result in the taking of money or property or
other relief requested in the Complaint.
3. If you intend to seek the advice of an attorney in this matter, you should do so promptly so that your response may be
filed on time.
4. The State of Nevada, its political subdivisions, agencies, officers, employees, board members, commission members
and legislators, each have 45 days after service of this summons within which to file an answer or other responsive

pleading to the complaint.

Issued at the direction of

LAW OFFIGE-OF DAVID SAMPSON CLERK OF COURT
[ 1/17/2018
By:_ | ,
David R, S4mpson, Esq., Deputy Clerk Date
Nevada Bar No: 6811 .
630 S 3™ Street County Court House Shlmaya Ladson
Las Vegas, NV 89101 200 Lewis Avenue
Attorney for Plaintiff Las Vegas, Nevada 89155

NOTE: When service is by publication, add a brief statement of the object of the action. See NRCP 4(b). Revised 03/99/jb

Case Number: A-17-753606-C 1A.App.62
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AFFIDAVIT OF SERVICE

Case: Court: County: Job:
A-17-753606-C District Court Clark, NV 1996392
Plaintiff / Petitioner: Defendant / Respondent:

Simone Russo Cox Communications et al

Received by: For:

Serve Vegas LLC DAVID F. SAMPSON

To be served upon:

Richard Duslak

I, Adam Schwartz, being duly sworn, depose and say: | am over the age of 18 years and not a party to this action, and that within the
boundaries of the state where service was effected, | was authorized by law to make service of the documents and informed said person of
the contents herein

Recipient Name / Address: Tabby Duslak, 4012 Abrams Ave, Las Vegas, NV 89110
Manner of Service: Substitute Service - Usual place of abode, Feb 14, 2018, 5:39 pm PST
Documents: Amended Complaint, Summons

Additional Comments:
1) Unsuccessful Attempt: Feb 8, 2018, 5:51 pm PST at 4775 TOPAZ ST APT 249, LAS VEGAS, NV 89121
Spoke to Hispanic male who recently moved into unit. He does not recognize defendant’'s name.

2) Successful Attempt: Feb 14, 2018, 5:39 pm PST at 4012 Abrams Ave, Las Vegas, NV 89110 received by Co-resident Tabby Duslak. Age: 24;
Ethnicity: Caucasian; Gender: Female; Weight: 110; Height: 5'6"; Hair: Other; Relationship: Daughter;

| declare under penalty of perjury that the foregoing is true and correct.

02/14/2018

Adam Schwartz Date
R-088182

Serve Vegas LLC

9811 W. Charleston Blvd 2-732
Las Vegas, NV 89117
702-508-1055

1A.App.63
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Electronically Filed
7/10/2018 5:03 PM
Steven D. Grierson
CLERK OF THE COURT

MSJD

LEONARD T. FINK, ESQ.

Nevada Bar No. 6296

JONATHAN C. PATTILLO, ESQ.

Nevada Bar No. 13929

SPRINGEL & FINK LLP

10655 Park Run Drive, Suite 275

Las Vegas, Nevada 89144

Telephone: (702) 804-0706

Facsimile: (702) 804-0798

E-Mail: lfink@springelfink.com
Jjpattillo@springelfink.com

Attorneys for Defendant,
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

DISTRICT COURT
CLARK COUNTY, NEVADA

koksk

SIMONE RUSSO, Case No.: A-17-753606-C
Dept. No.: XVI
Plaintiffs,
V. DEFENDANT, SUNRISE VILLAS IX

HOMEOWNERS ASSOCIATION’S
COX COMMUNICATIONS LAS VEGAS, INC., MOTION FOR SUMMARY JUDGMENT

D/B/A  COX COMMUNICATIONS; IES
RESIDENTIAL, INC.; SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION; J&G LAWN
MAINTENANCE; KEVIN BUSHBAKER; PW,
JAMES MANAGEMENT & CONSULTING,
LLC; AND DOES 1-V, AND ROE
CORPORATIONS I-V, inclusive

Defendants.

COMES NOW, Defendant, SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION
(hereinafter “SUNRISE ”), by and through its counsel of record, the law firm of Springel & Fink LLP,

hereby submits its Motion for Summary Judgment.

Case Number: A-17-753606-C 1A.App.64
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This Motion is based upon the supporting Memorandum of Points and Authorities and all exhibits

thereto, all pleadings and papers on file in this action, and upon such further, oral, or documentary evidence

as may be presented at the time of hearing on this matter.

DATED this 10th day of July, 2018.

SPRINGEL & FINK LLP

/s/ Jonathan C. Pattillo, Esq.

LEONARD T. FINK, ESQ.

Nevada Bar No. 6296

JONATHAN C. PATTILLO, ESQ.
Nevada Bar No. 13929

10655 Park Run Drive, Suite 275

Las Vegas, NV 89144

Attorneys for Defendant,

SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION

1A.App.65
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NOTICE OF HEARING

TO: ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD HEREIN:
PLEASE TAKE NOTICE that Defendant, SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION will bring the foregoing MOTION FOR SUMMARY JUDGMENT on for hearing

before the above-entitled Court on the 1_5 day ofAUGUST , 2018, a19 :OQ'z%.‘ __.m., or as

soon thereafter as counsel may be heard.

DATED this 10th day of July, 2018.
SPRINGEL & FINK LLP

/s/ Jonathan C. Pattillo, Esq.

By:
LEONARD T. FINK, ESQ.
Nevada Bar No. 6296
JONATHAN C. PATTILLO, ESQ.
Nevada Bar No. 13929
10655 Park Run Drive, Suite 275
Las Vegas, NV 89144
Attorneys for Defendant,
SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION

1A.App.66
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION
This is a personal injury action that began on August 26, 2017 when Plaintiff, SIMONE RUSSO

(hereinafter “Plaintiff”), allegedly tripped and fell over a coaxial cable while walking up his driveway.
Plaintiff had been exiting a cab that had taken him and his wife to his home at 4617 Madreperla St., Las
Vegas, Nevada 89121 (hereinafter the “Property”). Plaintiff and his wife had just recently moved into
the Property and said that the cable was not exposed when they left ten (10) days prior, on August 16,
2017. The day after the fall, Plaintiff’s wife came out to discover the cable exposed from an expansion
joint between the driveway and the curb.

The Property is located within the Sunrise Villas IX Homeowners Association (hereinafter
“Sunrise”). Plaintiff and his wife were renting it from Kevin Bushbaker (hereinafter “Bushbaker’). They
had previously contacted Cox Communications (hereinafter “Cox”) to set up their cable feed. Plaintiff
originally filed suit against Sunrise, Cox, IES Residential, Inc. (hereinafter “IES” — Cox’s subcontractor)
and Bushbaker. He later amended his Complaint to add Bushbaker’s property manager and two (2)
independent lawn maintenance contractors that Sunrise had hired to mow the residents’ lawns.

In short, the Court has no choice but to grant summary judgment in favor of Sunrise because
Plaintiff and Bushbaker had the sole maintenance responsibility for Plaintiff’s driveway and the area
where the cable lay.

II. CONCISE STATEMENT OF UNDISPUTED FACTS

Concise Statement of Undisputed Facts Citation
1. The Property is a part of the Sunrise Villas | See  Affidavit of Al
IX Homeowners Association. Stubblefield, attached hereto
as Exhibit “A.”

2. The HOA recorded its Declaration of | Id.; Sunrise’s CC&Rs,
Covenants, Conditions and Restrictions | attached hereto as Exhibit
(CC&Rs) on November 23, 1996. “B.”

3. Pursuant to Section 2.07 of the CC&Rs, | Id. at Section 2.07 at 7-8.
Common Utility Facilities are sewer pipes,
water, electrical, gas and telephone lines.
Sunrise has the authority to repair, replace
and maintain those areas. The term does not
include television or internet lines, and
Sunrise does not have the authority to
repair, replace or maintain those areas.

1A.App.67



1A.App.68

4. Pursuant to Section 2.08 of the CC&Rs, | Id. at &.
Plaintiff had the exclusive right to use the
driveway in front of the Property.

5. Plaintiff alleges COX installed the cable in | See, Plaintiffs Amended

or around Plaintiff’s driveway. Complaint at q 19, attached
hereto as Exhibit “C.”

6. Pursuant to an Amendment to Section 5.05 | See Amendment 8 at 1,
of the CC&Rs, Sunrise had no duty or | attached hereto as Exhibit
control over the cable wire. “D.”

7. Sunrise has no responsibility for the acts or | Id.

omission of third-parties.

III. STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropriate when, after review of the record viewed in the light most
favorable to the non-moving party, there remain no issues of material fact.! “In determining whether
summary judgment is proper, the non-moving party is entitled to have the evidence and all reasonable
inferences accepted as true.”? The slightest doubt standard is no longer applicable in Nevada; thus, a
party opposing a Motion for Summary Judgment must do more than “simply show that there is some
metaphysical doubt as to the operative facts in order to avoid summary judgment being entered in the

moving party’s favor.”

Additionally, the Supreme Court of Nevada has ruled the non-moving party “is
not entitled to build a case on the gossamer thread of whimsy, speculation and conjecture.” Rather, “the
non-moving party must, by affidavit or otherwise, set forth specific facts demonstrating the existence of
a genuine issue for trial or have summary judgment entered against him.””

Nevada law is clear that the party moving for summary judgment bears the initial burden of
production to show the absence of a genuine issue of material fact.® If such a showing is made, then the
party opposing summary judgment assumes a burden of production to show the existence of a genuine

issue of material fact. The manner in which each party may satisfy its burden of production depends on

which party will bear the burden of persuasion on the challenged claim at trial. If the moving party will

' NRCP 56, Butler v. Bogdanovich, 101 Nev. 449, 451, 705 P.2d 662, 663 (1985).

2 See, Wiltsie v. Baby Grand Corp., 105 Nev. 291, 292, 774 P2.d 432, 433 (1989).

3 See, Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005) citing Matsushita Elec. Industrial
Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

4 See, Wood at 1031 quoting Collins v. Union Fed. Savings & Loan, 662 P.2d 610, 621 (1983) (citations omitted).
5 See, Collins v. Union Fed. Savings & Loan, 99 Nev. 284, 294, 662 P.2d 610, 618-619 (1983).

6 See, Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602-03, 172 P.3d 131, 134 (2007).
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bear the burden of persuasion, that party must “present evidence that would entitle it to a judgment as a
matter of law in the absence of contrary evidence.”’

If the nonmoving party will bear the burden of persuasion at trial, the party moving for
summary judgment may satisfy the burden of production by either “(1) submitting evidence that
negates an essential element of the nonmoving party's claim, or (2) pointing out that there is an
absence of evidence to support the nonmoving party's case.”® In such instances, in order to defeat
summary judgment, the nonmoving party must transcend the pleadings and, by affidavit or other
admissible evidence, introduce specific facts that show a genuine issue of material fact.® In this
particular case, a review of the applicable governing statutes and codes show Sunrise had no duty to
maintain Plaintiff’s driveway or the cable that ran across it.

III. LEGAL ANALYSIS

Because Sunrise had no responsibility for Plaintiff’s driveway under the CC&Rs and also had no
responsibility for the negligent acts of any guests or invitees on the Property (Cox and/or IES), it has no
responsibility for the exposed cable across Plaintiff’s driveway. Thus, Plaintiff cannot establish that
there are any triable issue of material fact that Sunrise is legally responsible for his injuries.

A. Plaintiff Must Prove Sunrise Owed Him A Duty To Keep His Premises Safe

Plaintiff has sued Sunrise under the general theory of Negligence. To prevail, he must prove: (1)
(1) Sunrise owed him a duty of care, (2) Sunrise breached that duty, (3) the breach was the legal cause
of his injuries, and (4) he suffered actual damages.'® In order to be entitled to judgment as a matter of
law, Sunrise must negate at least one of these elements.!! An indispensable predicate to tort liability
founded upon negligence is the existence of a duty of care.'”> Whether there is a duty is always a
question of law for the court to determine. '

A duty is defined as an obligation, to which the law will give recognition and effect, to comport

to a particular standard of conduct toward another. In negligence cases, the duty is invariably the same

7 See, Cuzze, 123 Nev. at 602-03.

8 1d.

'Id.

19 Turner v. Mandalay Sports Entertainment, LLC, 134 Nev. 213,217, 180 P.3d 1172, 1175 (2008).
"' Harrington v. Syufy Enters., 113 Nev. 246, 248, 931 P.2d 1378, 1380 (1997)

12 Mangeris v. Gordon, 900 Nev. 400, 402, 580 P.2d 481, 483 (1978).
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one must “conform to the legal standard of reasonable conduct in the light of the apparent risk.”'* Other
Courts have said that a court may establish and define the standard of care by looking to the common
law, statutes, administrative regulations, industry standards, or a defendant's own policies and
guidelines.

B. Sunrise Has No Duty To Maintain Any Part Of Plaintiff’s Driveway

1. Sunrise Has No Responsibility Under NRS Chapter 116

NRS Chapter 116 et. seq. governs the obligations and responsibilities for common-interest
communities. HOAs only have duties for a community’s common elements. NRS 116.3102(1)(f) gives
HOAs the power to maintain, repair, replace and modify common elements.'® NRS 116.017 defines
common elements as “all portions of the common-interest community other than the units, including
easements in favor of units or the common elements over the units.”!” Chapter 116 does not give any
authority for common-interest communities to repair, replace and modify private property like Plaintiff’s
driveway or a limited common element like the easement where the cable lay.

First, CC&R Section 2.08 states the driveway is for the owner’s exclusive use. Chapter 116
would not consider it as part of the common elements. Likewise, Chapter 116 does not provide Sunrise
with any authority to maintain or modify “limited common-elements” which solely serve one particular
unit. NRS 116.059 defines “Limited-common elements” as:

“portion of the common elements allocated by the declaration or by operation of
subsection 2 or 4 of NRS 116.2102 for the exclusive use of one or more but fewer than
all of the units.'®

NRS 116.2102'%(2) goes on to makes clear that any area that solely serves one unit is the

responsibility of the unit’s owner and not a common element that a common-interest community like
Sunrise has any obligations for:

“chute, flue, duct, wire, conduit, bearing wall, bearing column or any other fixture lies partially
within and partially outside the designated boundaries of a unit, any portion thereof serving only

13 Sanchez v. Wal-Mart Stores, 125 Nev. 818, 823,221 P.3d 1276, 1280 (2009)

4 Merluzzi v. Larson, 96 Nev. 409, 412, 610 P.2d 739, 742 (1980).

15 Roddey v. Wal-Mart Stores E., LP, 415 S.C. 580, 589, 784 S.E.2d 670, 675 (2016),

16 NRS § 117.3102(1)(f) (“Except as otherwise provided in this chapter, and subject to the provisions of the declaration, the
association . . . [m]ay regulate the use, maintenance, repair, replacement and modification of common elements.”)

7 NRS 116.012(1)(a).

¥ NRS 116.059 (emphasis added).

Y NRS 116.2012(2) (emphasis added).
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that unit is a limited common element allocated solely to that unit, any any portion thereof
serving more than one unit or any portion of the common elements is a part of the common
elements.”

In other words Chapter 116 states if a portion serves just one unit, it is a limited common
element and the unit owner’s responsibility to maintain. If it serves more than one unit, then it is part of
the common elements, and part of the HOA’s duty to maintain.

In this instance, the easement in front of Plaintiff’s driveway on Plaintiff’s Property just serves
his home. It does not serve multiple homes and Plaintiff cannot claim that the area is a limited common
element that Sunrise has responsibility for. There is no statutory justification under Chapter 116 which
gives Sunrise a duty towards the area where the cable lay.

2. Sunrise Has No Responsibility For The Cable’s Easement Under The CC&Rs

There is no dispute that Sunrise has no responsibility to maintain the private property of its
residents. Under the CC&Rs, each unit owner is responsible for maintaining areas like his/her driveway
area where Plaintiff claimed that he tripped over the cable. Section 2.08 states driveways are for the
owner’s “exclusive use.” Further, under Section 5.05, the responsibility for the cable’s easement also
rests with the Owner.

Plaintiff’s most likely assertion that Sunrise is responsible for the cable that he tripped over
because it is a “Community Utility Facility,” would be wrong under any analysis of the CC&Rs.
Whereas Section 5.05 does establish that Sunrise has some responsibility for exterior maintenance, it
specifically excludes utility facilities on a lot that are not defined as “Common Utility Facilities.”?°
Section 2.07 defines a “Common Utility Facility” as: sanitary sewer house pipes and facilities, water
house pipes and facilities, and electrical, gas and telephone lines installed or located in or upon a lot or
lots.?! As the Court can see, the cable does not meet that definition.

The cable that Plaintiff claims he tripped over is not a “Common Ultility Facility” for two
reasons. First, it does not meet any of the definitions under section 2.07, which does not include either
television or internet cable. In fact, Plaintiff, himself, admits that Cox installed the cable.?? Second, the

easement where the cable sits serves Plaintiff’s home and his home alone. Because of this, Sunrise has

20 Section 5.05 (emphasis added).
2L Section 2.07.
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no duty to Plaintiff whatsoever (at least with respect to this issue). The fact there was an exposed wire
across the driveway matters little because Sunrise could no more have responsibility for that cable than
it would for any other potential hazard on an owner’s driveway.

3. Sunrise Has No Responsibility For The Area As Plaintiff’s Landlord

Plaintiff may try to assert that his tenant status for the Property creates a higher duty for Sunrise.
CC&R Section 3.22 states all leases are subject to the CC&Rs. Even if Plaintiff contends Sunrise is
Plaintiff’s landlord, it would have no additional duties or responsibilities to the area where the cable lay
that the CC&Rs and Chapter 116 already cover. It would only have responsibilities for the common
areas. The CC&Rs do not create any higher standard or additional duty for tenants that do not exist for
owners.

Also, Sunrise’s responsibility for residences’ exteriors does not create any additional duty for a
hazard on the driveway, even if the hazard is out in the open. Plaintiff no doubt will claim a duty Nevada
courts do not recognize for Sunrise to proactively address the hazard on the driveway. Just as Sunrise or
any of its employees would not have the right to enter the Residence to address a potential hazard in
there, it would not have the right to enter any of the other private property including the driveways. The
CC&R section that governs exterior maintenance, Section 5.05, only gives authority to really paint
exterior walls and mow lawns.

C. Sunrise Is Not Responsible For Exterior Maintenance For The Negligent Act Of
Guests, Invitees or Independent Contractors.

1. Sunrise Has No Liability For Third-Parties Under the CC&Rs

Even if the Court feels Sunrise had some responsibility even though this occurred on Plaintiff’s’
driveway and the cable is not a Common Ultility Facility, Sunrise is still entitled to summary judgment
because it has no responsibility for someone else pulling it out. Sunrise has no responsibility for the
cable because the CC&Rs exclude responsibility for other parties’ negligent acts; specifically, for a

tenant’s guests or invitees. See Section 5.05(c).?* Plaintiff has no evidence to create a triable issue of

22 See, Plaintiff’s Amended Complaint at q 19.
B 1d.
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material fact for how anyone affiliated with Sunrise caused the cable to become exposed.’* Whether
Cox, IES, Bushbaker or some random-passerby exposed the wire, has no impact on Sunrise. The
CC&Rs are clear that it has no responsibility for those acts.
2. Sunrise Has No Responsibility For The Negligent Acts Of Independent
Contractors

Even if Plaintiff could present evidence that the two people (Sesman and Duslak) that Sunrise
hired to mow the residents’ lawns had some responsibility for this incident, it is not legally responsible
for their acts because they are independent contractors. Absent control, negligent hiring, or other basis
for direct liability, a person who hires an independent contractor to provide a service is not ordinarily
liable for any torts they commit.?® Plaintiff has no evidence on control, negligent hiring or other basis on
which to base liability. Thus there is no way the Court can find Sunrise liable for either Sesman’s or
Duslak’s negligence, and the Court has no choice but to enter summary judgment in Sunrise’s favor.
/11
/11
11/
/11
/11
/11
/11
/1
/11
/11
/11
/11
/11

24 Sunrise only asks this Court to address whether a duty existed as a matter of law. However, Plaintiff still has no evidence to
show how Sunrise’s acts or omissions were either the actual or proximate cause of his accident actual and proximate cause

of.

25 San Juan v. PSC Indus. Outsourcing, 126 Nev. 355, 363, 240 P.3d 1026, 1031 (2010)
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IV. CONCLUSION

Sunrise is not legally responsible for everything that happens on an owner’s property. Both NRS
Chapter 116, et. seq. and the CC&Rs clearly lay out what its responsibility is as opposed to the
individual owners/residents. Under the CC&Rs, Plaintiff and/or Bushbaker are responsible for
maintaining both the cable and the driveway. Plaintiff will not be able to meet his burden that there is a
triable issue of material fact that Sunrise has any legal responsibility under any factual scenario
supported by admissible evidence. The law, therefore, dictates that this Court must grant summary
judgment in Sunrise’s favor.

DATED this 10th day of July, 2018.

SPRINGEL & FINK LLP

/s/ Jonathan C. Pattillo, Esq.

LEONARD T. FINK, ESQ.

Nevada Bar No. 6296

JONATHAN C. PATTILLO, ESQ.
Nevada Bar No. 13929

10655 Park Run Drive, Suite 275

Las Vegas, NV 89144

Attorneys for Defendant,

SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION
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CERTIFICATE OF SERVICE
Simone Russo v. Cox Communications L.as Vegas, Inc., et al.
District Court Case No. A-17-753606-C

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, Julianna K. Ferguson, declare:

I am a resident of and employed in Clark County, Nevada. I am over the age of eighteen years
and not a party to the within action. My business address is 10655 Park Run Drive, Suite 275, Las
Vegas, Nevada, 89144.

On July 10, 2018, I served the document described as DEFENDANT, SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION’S MOTION FOR SUMMARY JUDGMENT on the following
parties:

***SEE ELECTRONIC SERVICE LIST***

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, in the
United States mail at Las Vegas, Nevada. Iam “readily familiar” with the firm’s practice of collection and processing
correspondence by mailing. Under that practice, it would be deposited with the U.S. postal service on that same day
with postage fully prepaid at Las Vegas, Nevada in the ordinary course of business.

VIA FACSIMILE: by transmitting to a facsimile machine maintained by the person on whom it is served at the
facsimile machine telephone number at last given by that person on any document which he/she has filed in the cause
and served on the party making the service. The copy of the document served by facsimile transmission bears a
notation of the date and place of transmission and the facsimile telephone number to which transmitted. A
confirmation of the transmission containing the facsimile telephone numbers to which the document(s) was/were
transmitted will be maintained with the document(s) served.

X VIA ELECTRONIC SERVICE: by submitting the foregoing to the Court’s E-filing System for Electronic Service upon
the Court’s Service List pursuant to EDCR 8. The copy of the document electronically served bears a notation of the

date and time of service. The original document will be maintained with the document(s) served and be made
available, upon reasonable notice, for inspection by counsel or the Court.

I declare under penalty of perjury that the foregoing is true and correct.

/s/ Julianna K. Ferguson

An employee of Springel & Fink LLP
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DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS FOR

SUNRISE VILLAS IX

THIS DECLARATION is made on the date -gereinafter
set forth by Emerson Development Company, a Nevada worpora-
tion, hereinafter.referred to as "Declarant.”

WITNESSETH:

WHEREAS, Declarant is the owner of certain improved
real property in the County of Clark, State of Nevada, known
as Sunrise Villas IX, and described more particularly in
Exhibit "A" attached hereto and hereby incorporated by
reference; and

WHEREAS, it is the desire and intention of Declar-
ant to develop and improve said tract of iand, to impose on
the Tots and other parcels of land included in said tract
mutual and beneficial restrictions, covenants, agreements,
easements, conditions and charges as hereinafter set forth
under a general plan or scheme of improvements for the
benefit of all the land in the tract and the future owners
of said lands, and to offer for sale the lots and other

parcels of land included in said tract;
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NOW, THEREFORE, Declarant hereby declares that all
of the properties described above shall be held, sold and
conveyed subject to the following easements, restrictions,
convenants and conditions which are for the purpcse of
protecting the vajue and desirability of, and which shall
run with, the above-dascribed real property and be binding
on all the parties having any right, titie or interest in
the described properties or any part thereof, their neirs,
successors and assigns, and which shall inure to the benefit

of each owner thereof.

SECTION 1
DEFINITIONS

1.01.  “Association" shall mean and refer to
Sunrise Villas IX Homeowners' Association, its successors
and assigns.

i.02. "Common area” shall mean the real property
and 1mproveﬁents thereon excepting the lots. The common
area is described in Exhibit "B" attached hereto and incor-
porated herein be reference.

1.03.  ™"Declarant” shall mean and refer to Emerson
Development Company, its successors ancd assigns, if such
successors or assigns should acquire more than one previous-

1y unsold Yot from Declarant for the purpose of resale.

1A.App.81
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©1.04. "Lease" shall mean any agreement for the

leasing or rental of a lot.

1.05. "Lot" shall mean and refer to any lot shown
upon any recorded subdivision map of the properties.

1,06, "Mortgage" shalil mean a deed of trust as
well as a mortgage.

1.6G7.  "Mortgagee” shall mean a beneficiary under
or holder of a deed of trust as well as a mortgagee.

1.08. "Owner" shall mean and refer to the record
owner, whether one or more persons or entities, of a fee
simple title to any lot which is a part of the properties,
but exciuding those having such interest merely as security
for the performance of an obligation. However, whenever
Declarant contracts for the sale of a iot, the contract
purchaser shall be deemed the owner thereof.

1.09.  "Properties” shall mean and refer to that

certain real property described in Exhibit "A".

SECTION 2
PROPERTY RIGHTS

2.07. There shall be conveyed to each owner

together with his respective Jot a one one hundred twenty-
fourth (1/124th) undivided interest in the common area.
Declarant, its successors, assigns and grantees, covenant

and agree that the undivided one one hundred twenty-fourth
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(1/124th) interest in the common area and the fee title to
the respective lot conveyed therewith shall not be separated
or separately conveyed, and each such undivided interest
shall be deemed to be conveyed or encumbered with its re-
spective lot even though the description in the instrument
of conveyance or encumbrance may refer only to the fee title
to the Tot.

2.02.1. Every owner shall have a right and ease-
ment of enjoyment in and to the common area which shall be
appurtenant to and shall pass with the title to every lot,
subject to the following:

(a} Tne right of the association to es-
tablish rules and regulations pertaining to the
use of the common area;

(b) The right of the association to suspend
the voting rights and right to use of the rec-
reational facilities by an owner for a period
during which any assessment against his lot
remains unpaid; and for a period not to exceed
thirty (30) days for any infraction of its rules
and regulations (each day of a continuing infrac-
tion shall be considered a separate infraction};

(c) The right of the association to Timit
the number of guests using the common area;

{d) The right of the association to dedicate

or transfer all or any part of the common area to
4
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any pubjic or quasi-public agency, authority or
utility for such purposes and subject to such
conditions as may be agreed to by the association;

(e) A1l restrictions, conditions, reser-
vations, rights, rights of way, and easements of
record; and

(f) The right of Declarant, its sales agents
and representatives to the nonexclusive use of the
common area and the facilities thereon for display

and exhibit purposes in connection with the sale
of lots, including Jots in other subdivisions,
which right Declarant hereby reserves; provided,

however, that no such use by Declarant, its sales

agents or representatives shall unreasonabiy

restrict the owners in their use and enjoyment of
the common area.

2.02.2 Every owner shall have a right of ingress
and egress to and from his lot which shall be appurtenant to
and shall pass with the title to every lot.

2.03. Any owner may delegate, in such manner as
the association may provide, his right of enjoyment to the
common area and facilities to the members of his family, his
tenants, or contract purchasers who reside on the property.

2.04. Each 1ot shall have an easement over all

adjoining Tots and over the common area for the purpose of

1A.App.84
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accommodating any encroachment due to engineering errors,
errors in original construction, settlement or shifting of
buildings on such lot, or any other cause, There shall be
valid easements for the maintenance of said encroachments so
long as they shall exist, and the rights and obligations of
owners shall not be altered in any way by said encroachment,
settiement or shifting. In the event a structure on any lot

is partially or totally destroyed, and then repaired or
rebuilt, each owner agrees that encroachments over adjoining

Tots shall be permitted and that there shall be valid
easements for the maintenance of said encroachments so long
as they shall exist.

2.05.1. Each lot shall be conveyed to owners
other than Declarant, and thereafter held by such owners,
subject to any and all easements of record at the time of
the initial conveyance of such lot to an owner other than
Declarant for the use and benefit of the several authorized
pubiic and/or other utilities which may include, but not be
Timited to, easements for cable television, sanitary sewers,

water, gas, electrical and drainage facilities, and no owner

shall damage or interfere with the instailation and main-
tenance of such utilities, or in any manner change the
direction or flow of drainage channels in any such ease-
ments, or in any manner abstruct or retard the flow of water

through drainage channels-in any such easemenis,
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2.05.2. Easements on, over and under the prop-
erties for the installation and maintenance of electric,

telephone, water, gas and sanitary sewer lines and facil-

ities, and for drainage facilities as shown on the recorded
map of the properties, and as may be hereafter required or
needed to service the properties, are hereby reserved to the
association, together with the right to grant and transfer
such easements.

2.06. Each wall or fence which is built as part
of the original construction of a building and placed on the
dividing 1ine between lots shall constitute a party wall,
and to the extent not inconsistent with the provisions of
this Declaration, the general rules of law regarding party
walls and of liabjlity for property damage due to negligence
or willful acts or omissions shall apply thereto. Excepi as
provided in Section 2.07 with respect to Common Utility
Facilities, the cost of reasonable repair and maintenance
and any necessary rebuilding or restoration of a party wall

shall be shared by the owners who make use of the wall in

proportion to such use. The right of any owner to con-

tribution from any other owner under this Section 2.06 shall
be appurtenant to the land and shall pass to such owner’s
successors in title,

2.07. Sanitary sewer house pipes and facilities,

water house pipes and faciiities, and electrical, gas and
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telephone lines installed or located in or upon a lot or
lots and which serve more than cne lot are herein called
“Common Utiiity Facilities." The association shall have the
right, and is hereby granted easements to the full extent
necessary therefor, to enter upon the Tot or lots in or upon
which the Common Utility Facilities, or any portion thereof,
lie to repair, replace and maintain the Common Utility
Facilities. As provided in Section 5.05 hereof, such
repair, replacement and maintenance are the duties, and
shall be at the expense, of the association.

2.08. Each owner shall have an exclusive right of
use of the driveway to and from his lot and of the garage

located therson. No other owner may use such driveway or
garage for any purpose whatsoever without approval of the

owner having such right of use.

SECTION 3
USE RESTRICTIONS
3.01. None of the jots shall be used except for
residential purpaoses. No builiding shall be erected, al-
tered, placed or permitted to remain other than a row of

single story townhouses used as single-family dwellings.

3.02. Nothing shall be done or kept on or in any
common area or lot which will increase the rate of insurance
on any common area or any other Tot without the approval of

the association. No owner shall permit anything to be done
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or kept on or in any common area or lot which will result in

the cancellation of insurance on any common area or any

other 1ot or which would be in violation of any law.

3.03. No sign of any kind shall be displayed to
the public view on or from any lot or any commcn area,

without the approval of the Architectural Control Committee,

as such committee is hereinafter designated, except such
signs as may be used by the Declarant in connection with the
development of the properties and sale of lots, including
tots in other subdivisions, and except cne “for rent" or
“for saie" sign displayed by an owner and not exceeding

twelve inches (12") by eighteen inches (18").

3.04. No animals of any kind shall be raised,
bred, or kept on any lot, or in any common area, except that
dogs, cats, or other household pets may be kept an lots
subject to approval of the associatien, provided that no
animal shall be kept, bred or maintained for any commercial
purpose., The total number of animals kept by any owner
shall not exceed such number as is established, from time to
time, by the association.

3.05. Except for the original buildings con-
structed by Declarant, there shall be no alteration, ad-
dition, construction or removal of any structure on any real
property subject to these convenants, conditions and res-

trictions without the prior approval of the Architectural
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Control Committee., MNo buidling, fence or other structure

shall be constructed upon any portion of any common area
other than such buildings and structures as shall be can-
structed by the Declarant (or a person tc wham the Declarant
assigns its rights as developer), or by the association. No
landscaping may be installed or modified without the prior
approval of the Architectural Control Committee.

3.06. Within thirty(30) days from the date he
becomes an owner, each owner other than Declarant shall
install draperies and permanent window coverings for all
windows and glass deors on his Tot. Such draperies and
window coverings must be approved of by the Architectural
Control Committee. No windows or doors may be covered with

aluminum foil or any similar material.
3.07. No professional, commercial or industrial

operation of any kind shall be conducted in or upon any lot
or the common area except such temporary uses as shall be
permitted by Declarant while the development is being
constructed and lots, including lots in other subdivisions,
are being sold by the Declarant.

3.08. Except as may be used by Declarant while
the development is being constructed and lots are being sold
by Declarant, no vehicle shall be repaired or rebuilt nor
shall any owner park any truck, trailer, boat, camper or

other commercial or recreational vehicle on any lot or

10
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common area, street or driveway, including, but not Jimited
to, public thoroughfares adjacent to the properties, so that
the same is visible from the adjacent public thoroughfare or
other lots or common areas. However, the Architectural
Control Committee may establish rules and reguiations for
parking of recreational vehicles, Such vehicles may be
parked in accordance with such ruies and reguiations, pro-

vided such parkiﬁg is also specifically approved of by the

Architectural Controi Commitiee.

3.09. No noxious or offensive activity shall be
carriad on upon the properties nor shall anything be done
therecn which may be or become an annoyance or nuisance to

the neighborhood.

3.10. There will be no 0il drilling, o0il dev-
elopment, 0il refining, guarrying or mining operations of
any kind permitted on or in the properties, nor shall oil

wells, tanks, tunnels, mineral excavations or shafts be

permitted in, on or under the properties.

3.11. No derrick or other structure designed for
use in boring, mining or quarrying for water, oil, natural
gas, or precious minerals shall be erected, maintained or
permitted upon the properties.

3.12. Trash, garbage or other waste shall not be
kept except in sanitary containers. Al1 equipment for the

storage or disposal of such materials shall be kept in &
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clean and sanitary condition and shall be enclosed so as not
to be visible from any public street or from any other lot
or common area except when placed at the curbing for the
purposes of and on the days of regulariy scheduled col-
lection.

3.13. No owner shall permit or suffer anything to
be done or kept upon the properties which will obstruct or
interfere with the rights of other owners or annoy them by
unreasonable noise or otherwise, nor will he commit or

permit any nuisance on the properties or commit or suffer

any immoral or itlegal act to be committed thereon. The
owner shall comply with all the requirements of the Board of

Health and of all other governmental authorities with
respect to said premises.

3.14. A1l ciotheslines, woodpiles, storage areas
and equipment shall be prohibited upon any lot, unless
obscured from view from public streets, the common area, and
other lots by a fence or appropriate screen approved by the
Architectural Control Committee.

3.15.  No machinery, junk, debris, building
materials, or similar matter shall be placed, stored or kept
on any lot or street within or adjoining the properties.

3.16. No alteration to or modification of the
radio and/or %felevision antenna system, if any, as installed
by Declarant, shall be permitted and no owner shall be
permitied to construct and/or use and operate his own

external radio and/or television antenna.
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3.17.  Each owner shall at all times maintain and
repair the interior of all buildings and structures on his
lot, including interior walls, windows, glass, ceilings,
floors, patios, fixutres and appurtenances thereto in a
clean, neat, sanitary and orderly condition. Should the
Architectural Control Committee permit an owner to erect &
wall or fence around his lot, or any portion thereof, such
owner shall maintain said wall or fence in a clean, neat,
sanitary and orderly condition.

3.18. Except as may be used by Declarant while
the development is being coenstructed and lots are being soid

by Beclarant, no structure of a temporary character, tent,
shack, garage, barn or other out-building shall be used on

any Tot at any time as a residence, either temporarily or
permanently.

3.19. Fach owner shall pay when due, before
delinquency, all taxes, assessments, levies, fees and all
other public charges and utility fees and charges of every
kKind and nature, whether of a 1ike or different nature,
imposed upon or assessed against his lot and/or his interest

in the common area.
3,20. No garage shall be converted to any other

use than parking of cars and other garage functions without

the prior approval of the Architecturai Control Committee

and any governmental agency having jurisdiction.
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3.21.  No lot shall be rented by the owner thereof
for transient or hotel purposes, which shall be defined as
(a) rental for any period less than thirty (30) days or (b)
any rental if the occupant of the Tot is provided customary

notel services, such as room service for food and beverages,

maid service, furnishing laundry and iinen, or beii boy
service.

3.22.  Any lease of a lot shall be in writing and
shall expressly provide that such lease is subject in ail
respects to this Declaration and the Articles of Incorpora-
tion and By-laws of the association and that any failure of
the tenant to comply with any of the foregoing shall consti-

tute a default under such lease; provided, however, that the

owner of any leased lot, and not the tenant, shall remain

liable for all assessments with respect to such lot, and the

association may refuse to accept payment from such tenant.
The foregoing provisions regarding personal 1iabiiity shall
not Timit the provisions hereof with respect to the tien for

such assessments.

SECTICON 4
ARCHITECTURAL CONTROL
4.01. No building, addition, accessory, fence,
wall or other structure or improvement shall be commenced,
erected, placed or maintained upon the properties nor shall

any exterior addition to or change or ailteration therein be
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made until the plans and specifications showing the nature,
kind, shape, heights, materials, color and location of the
same shall have been submitted to and approved as to harmony
of external design and Tocation in relation to surrounding

structures and topography by the Board of Directors of the

association, or by an Architectural Control Committee
composed of three ar more reprasentatives appointed by the
Board. There shall be no alteration in the exterior color
scheme of any structural improvement except with the prior
written approval of the Architectural Control Committee.

4,02. The approval by the Architectural Control
Committee of any plans, drawings or specifications for any
work done or proposed, or for any other matter requiring the
approval of the Committee shall not be deemed fo constitute
a waiver of any right to withhold approval of any similar
plan, drawing, specification or matter subsequently sub-
mitted for approval.

4,03. Neither the Board of Directors, the Archi-
tectural Control Committee nor any member thereof shall be
Tiable to the association, any owner, or to any other party,
far any damage, loss or prejudice suffered or claimed on
account of (a) the approval or disapproval of any plans,
drawings or specifications, or (b) the construction or
performance of any waork, whether or not pursuant to approved

plans, drawings and specifications; provided that with
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respect to the T1iability of a member, such member has acted
in good faith on the basis of actual knowledge possessed by
him.

4.04.1. Whenever, whether in this section or
elsewhere, the approval of the Architectural Control Com-
mittee {s required, said approval shall mean the written
approval of the majority of the Board of Directors or of a

majority of the Architectural Control Committee, if one is
appointed. In the event said Board, which shall be deemed

the Architectural Control Committee unless a separate

committee is appointed, or the Architectural Control Com-

mittee, if such a committee is appointed, fails to grant,

approve or disapprove such design and location within thirty
(30) days after a request therefor has been submitted to it,
approval will not be required and this section will be
deemeq to have been fully complied with except that the
association will not be held to have waived any specific
requirement of these covenants, conditions and restrictions.
4.04.2, lWhenever the approval of the asseciation
is reguired, unless otherwise stated, said approval shall
mean the written approval of a majority of the Board of
Directors of the association. Whenever regulations or other
reguirements or actions of the association are referred to,
unless otherwise stated, said regulations, requirements or
actions shall be such as are adopied or authorized by the

Board.
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4.05 Any other provision hereof notwithstanding,
until such time as Declarant shall own less than ten percent
(10%) of the lots, Declarant shall have the right to require
that a separate Architectural Control Committee be desig-

nated and Declarant shall have the sole right o appoint
members and fi11 vacancies on such Committee.

4.06. Wnenever under any provision of these

covenants, conditions and restrictions, an owner shall be
obligated to do any act or thing or to refrain from doing

any act or thing, the assoc¢iation shall be entitled but

shall not be obtigated, to do any such act or thing required
of the owner, or to do anything necessary to rectify any

action by an owner in violation of these covenants, con-
ditions and restrictions, all on bhehalf of and at the cost
and for the account of said owner, and in such event the

association may levy an individual special assessment

against such owner to reimburse the association for the cost

thereof.

SECTION 5

MEMBERSHIP AND VOTING RIGHTS

5.01. The association shall be organized pursuant
to and governed by Nevada Revised Statutes 81.410 - 81.540
{1979) and successor statutes governing non-stock, non-
profit cooperative corporations and shall have all the

powers provided for herein, therein, or elsewhere by law.
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5.02, Every owner of a lot subject to these
covenants, conditions and restrictions, shall be a member of
the association. Membership shall be appurtenant to and may
not be separated from any lot which is subject to these

covenants, conditions and restrictions.

5.03. The association shall have two classes of
voting membership:

(a) Class A wembers shall be all owners with
the exception of Declarant and shall be entjtled
to one vote for each lot owned. When more than
one person holds an interest in any lot, all such
persons shall be members. The vote for such lot

shall be exercised as they among themselves de-
termine, but in no event shall more than one vote

be cast with respect to any such lot, nor shall
fractional votes be allowed. If more than one
person is the owner of a lot, and such persons are
unable to agree among themselves as to how their
vote or votes shall be cast, they shall lose their

right to vote on the matter in question. If any

such person or persons jointly owning a certain
Tot cast a vote representing that lot, it wiil
thereafter be conclusively presumed for all pur-
poses that he or they were acting with the autho-
rity and consent of all other such persons. In

the event more than aone vote is cast for a parti-
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cular iot, such votes shall be void and shall not
be counted.

(b) The Class B member (s) shall be the
Declarant and shall be entitled to three (3) votes
for each Yot owned. At any time, at the sole
discretion of Declarant, Class B membership, for
ohe or any number of lots, may be converted to
C1ass A membership, by sending the Board of
Directors of the association notice thereof, said
notice to be given in such manner as the by-iaws
of the association designate for the giving of

notices. In any event, however, all Class B
memberships shall be converted to Class A member-

ships upon the earlier of (i) 120 days after close

of sales by Declarant of 75% of the Jots and (ii)

two {2) years after close of Declarani's first

sale of a lot.

5.04. The association shall have the power to do
any and all lawful things which may be authorized, required
or permitted to be done by the association under this
Dectaration and its Articles and by-laws, and to do and
perform any and all acts which may be necessary or proper
for or incidental to the exercise of any of the express
powers of the association, including, without limitation,

" the power and authority:

(a} To enter into or upon any 1ot or the
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commen area for the purpose of performing the
duties of the asscciation provided for herein or
enforcing by peaceful means any of the provisions
of this Declaration.

(b) To employ a manager, an independent
contractor, managing agent {which may be a car-
poration ) and such other employees as it deems
necessary, and to prescribe their duties; pro-
vided, however, that no management agreement shall
be for a term in excess of one year (renswable by
agreement of the parties for successive one year
periods) and that any such agreement shall be
terminable by the asscciation for cause upon
thirty {30) days' written notice.

(c) To promulgate, amend and repeal rules
and regulations concerning the use of the lots and
the common area.

(d) To levy a reasanabie fine against any
owner for violation of these covenants, conditions
and restrictions, the Articles of Incorporation,
the by-Taws or rules and reguiations of the asso-
ciation. Said fine shall be a lien against said
owner's lot and shall be enforced as herein pro-
vided for other liens and assessments.

5.05. The association shall have the obligation

to perform each of the following duties:
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(a} To maintain and otherwise manage all of
the common area and all facilities, improvements
and landscaping therecn, and all property that may
be acquired by the association. The duty to
maintain any landscaped portion of the common area
shall not commence until the date Declarant cer-
tifies pursuant to Section 6.05 that the landscap-
ing thereof is compieted.

(b} Except as otherwise herein provided, to
pay taxes and assessments which are or could

become a 1ien on the common area, or any portion

thereof,
(¢) To provide exterior maintenance of each

residence building within the properties, which
maintenance shall include painting, maintaining,
repairing and replacing roofs, gutters, downspouts
and exterior building walls. Such exterior main-

tenance shall not include any action with respect

to glass surfaces, air conditioning units, land-
scaping patios, courtyards and other open areas on
a lTot, patio covers or other additions built or
maintained on or within a lot by an owner, or
utility faciiities on a lot which are not Common
Utility Facilities, and shall not include mainte-
nance, repairs or replacements required by reason

of the negligent or willful act of an owner, his
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family, guests or invitees, or by reason of damage
or destruction caused by any of the perils covered
by a standard form fire insurance policy with
extended coverage endorsement or caused by flood,
earthquake or other Act of God. Except as pro-
vided in Section & hereof, such excluded mainte-
nance, repairs and replacements shall be the
responsﬁbf?ity of each owner.

(d) To accomplish required repairs, re-
placements and maintenance of the Common Utility
Facilities described in Section 2.07 hereof.

(e} To pay all sewer service bills in
accordance with one annual or guarterly composite

statement from the Clark County Sanitation Dis~
trict., The association will collect sewer service
fees from the individual owners for all property,

common and personai.
5.06. Should the association employ or contract

with a manager, the association may terminate such employ-

ment or contract at any time, subject to the terms of any
agreement with such manager. Subject to Section 5.01(b) hereof,
the association may thereupon either employ or contract with
such new manager and upon such terms as it may elect, but

the association shall not assume such management itself

without the consent of first mortgagees holding at least 75%

of the first mortgages encumbering the lots.
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SECTION 6
COVENANT FOR MAINTENANCE ASSESSMENT

6.01. Declarant, for each lot owned within the
properties, hereby covenants, and each owner of any ot by
acceptance of a dead therefor, whether or not it shall be so
expressed in such deed, is deemed to covenani and agree to
pay to the association (a) annual assessments or charges (b}
general special assessments for capital improvements, (¢}
individual special assessments levied against individual Tot
owners to reimburse the association as provided for in

Section 4.06, and (d) such other assessments as are provided

for or permitted herein. Such assessments are to be es-

tablished and collected as provided for herein and in the

Articles of Incorporation and by-laws of the association.
The annual, general special, individual special assessments
and such other assessments, together with interest, costs
and reasonable attorneys' fees, shall be a charge on the
land and shall be a continuing 1ien upon the property
against which each such assessment is made. FEach such
assessment, together with interest, costs and reasonable
attorneys' fees, shall also be the personal obligation of
the person who was the owner of such property at the time
when the assessment fell due. The personal obligations for
delinguent assessments shall not pass to0 a successor in

title uniess expressly assumed by such successor.
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6.02. The funds and expenditures of the assccia-
tion shall be credited and charged to accounts under the
following classifications as shall be appropriate, all of
which expenditures shall be common expenditures:

(a) Current expenses, which shall include
a1l funds and expenditures to be made within the

year for which funds are budgeted, including a
reasonable allowance for contingencies and working
funds, except expenditures chargeable to reserves
or to capital improvements;

(b) Reserve for deferred maintenance, which
shall include funds for maintenance which occurs
less frequently than annualiy;

(¢) Reserve for replacement, which shall

include funds for repair or replacement required

because of damage, destruction or obsolescence.

£.03. The assessments jevied by the association
shall be used exclusively for the improvement, management
and maintenance and care of the common area, for the main-
tenance of building extericrs to the extent provided for ~-
herein, for organizational expenses of the association, and
for the performance of the association's duties and rights
hereunder.

6.04. The Board of Directors with the vote or
written approval of 51% of the voting power of the Associa-

tion, shall fix the annual assessment. In no event shall
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the annual assessments be less than that necessary to raise
revenue sufficient to meet all requirements and fulfill ali
the purposes of Section 6.03. If, for any reason whatscever,
including, but not limited to, increased expenses, emergen-
cies, delinquencies, or fermination of assessments pursuant
to Section 7 hereof, an annual assessment is inadequate for
such purposes, the Board may at any time levy a further

assessment with the vote or written approval of 51% of the
voting power of the Association., Annual assessments shaill

be due in twelve (12) equal monthly installments payable on
the first of each month.

§.05. No assessment shall be levied until De-
clarant's first sale of a lot. At such time the Board of
Directors shall determine the assessments for the remainder
of the calendar year in which such first sale occurs. The
first instaliment of such assessment shall be due and
payable at the close of escrow for such first sale. If said
escrow shall close on other than a first day of a calendar
menth, such first installment shall be prorated for said
fractional month. Any other provision hereof to the con-
trary notwithstanding, no assessment shall be levied against

any lot until Declarant completes construction of a resi-

dential buitding thereon, as evidenced by issuance of a
certificate of occupancy, and landscaping of the adjoining
common area, as evidenced by Declarant's certificate to the

association; provided, however, that full assessments shall
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be levied on each lot owned by Declarant commencing on the
earliest of (i) completion of the residential butlding

thereon, (ii) occupancy thereof, or (iii) sixty (60) days
after close of Declarant's first saje of a lot.
6.06. In addition to the annual assessments, the

Board of Directors may levy a special assessment for the

purpose of defraying, in whole or in part, the cost of any
capital improvement upon the common area, including fixtures
and persgnal property reiated thersto, provided that any
such assessment in excess of Five Thousand ($5,000) Dollars
shall have the vote or written assent of members repre-
senting fifty-one percent (51%) of the voting power in the
association. Said $5,000 amount shall be deemed automat-
ically increased to reflect any increase in the cost of

Tiving between the date hereof and the date of such assess-

ment.
6.07. Both annual and general special assessments

shall be fixed at a uniform rate for all lots.

6.08. Any assessment provided for elsewhere
herain may be enforced as provided for in this Section 6.
6£.09. Assessments and installments thereon paid

on ar before ten (10) days after the date when due shall not
bear interest, but all sums not paid on or before ten (10)

days after the date when due shall bear interest at the

highest legal rate from the date when due until paid. A1l
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payments on account shall be first applied to interest and
then to the assessment payment first due. The association
may bring any action at law or in equity against the owner
personaily aobligated to pay the same, or foreclose the lien
against the property without waiving any right to a defi-
ciency. No owner may waive or otherwise escape Tiability
for the assessments provided for herein by non-use of the
common area or abandonment of his lot.

6.16. If an owner shall be in default in the

payment of an installment upon an assessment, the Board may
accelerate the remaining instaliments of the assessment upon

notice thereof to the cwner, and thereupon the unpaid
balance of the assessment shall come due on the date stated
in the notice.

6.11. The provisions of Nevada Revised Statutes

278A.150-170 (1979) or any successor statute or statutes are
hereby adopted and incorporated herein for the purpose,

among other things, of establishing the manner in which
assessments and other charges referréd to herein shall be
and become a lien against a lot, the priority of such liens,
and the manner in which they are enforced. Any Tien so
created shall also secure reasonable attorneys' fees in-
curred by the association incident to the collection of such
assessment or the enforcement of such lTien. The Tien may

alsc be enforced in any other manner permitted by law.
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SECTION 7
MORTGAGEE PROTECTION

7.01. The 1ien of the assessments provided for
herein shall be subordinate to the lien of any first mort-
gage. Sale or transfer of any lot shall not affect the
assessmant lien. However, the sale or transfer of any lot
pursuant to foreclasure, or a deed or assignment in lieu of
foreclosure, shall extinguish the Jien of such assessment as
to payments which accrue prier to the time such transferee
comes into possession of the lot. No sale or transfer shall
relieve such lot from liability for any assessments there-
after accruing or from the lien thereof.

7.02. Every mortgagee shall receive written
notice from the association of any default in performance of
any obligation provided for herein, or in the Articles of
Incorporation, bylaws or rules and regulations of the asso-
ciation by an owner whose lot is subject to a wmortgage of

such mortgagee. Such mortgagees shall also receive written

notice from the association of association membership meetings,

notice of substantial damage or destruction of the improve-
ments on a lot or of any part of the common area, and notice
if any lot or portion ihereof or the common area or any por-
tion thereof is made the subject mattier of a condemnation of
eminent domain proceeding. Said mortgagees shall also
receive copies of any financial statements sent by the

association to its members. A mortgagee shall only be
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entitled to the foregeing notices and copies if prior to the
time the event with respect to which said notices are sent
occurs or the time said statements are sent, as the case may
be, such mortgagee shalil deliver to the association a written
request for such notices and copies specifying the address

to which such notices and copies are to be sent. The asso-
ciaticen shall be deemed to have compiied with this Section
7.02 if such notice is mailed, posiage prepaid, to the
mortgagee at such address.

7.03. Unless all mortgagees give their prior

written approval, the association shall not (i) increase the
pro rata interast or obligations of any lot for purposes of

ievying assessments and charges or decrease said lot's share

of the common area and proceeds of the properties, (ii)
partition or subdivide any lot or the common area, or (iii)

alienate, release, transfer, hypothecate or otherwise encum-
ber the common area, except as provided in Section 2.02 (d)

hereof,
7.04. A1l first mortgagees shall have the right

to inspect the books and records of the association at
reasonable times upon reasonable notice.

7.05. By an appropriate subordination agreement
executed by the association, the benefits of Section 7.01,
7.02, 7.03 and 7.04 hereof may be extended to mortgagees not

otherewise entitied thereto.

29

1A.App.108

1A.App.108



BOOK 128G 1239888

7.06. No breach of any of these covenants,

conditions and restrictions shall cause any forfeiture of
title or reversion or bestow any right to re-entry what-

scever but viclation of any one or more of these covenants,
conditions and restrictions may be enjoined or abated by the

Declarant, its successors and assigns, and by the associ-

ation, by action of any court of competent jurisdiction, and
damages may also be awarded against such violation; pro-
vided, however, that any such violation shall not defeat or
render invalid the lien of any mortgage made in good faith
and for value as to said property or any part thereof, but
said covénants and restrictions shall be binding upon and
effective against any owner of said property, or portion
thereof, whose title thereto is acquired by foreclosure or
otherwise.

7.07. In the event of any conflict between the

provisions of this Section 7 and any other term, covenant or

condition hereof, the provisions of this Section 7 shall

prevail.

SECTION 8
INSURANCE

8.01.1. The association shall obtain and maintain

in force comprehensive public 1iability insurance insuring

the association, the manager, if any, Declarant. the owners,
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and the agents and employees of all of them, against any

1iability incident to the ownership or use of the common

area and including, if obtainable, a cross liability en-
dorsement insuring each insured against 1iability of each

other insured. The Timits of such insurance shall not be
Yess than $500,000 for death of or injury to any one person
and $1,000,000 for death of or injury to more than one
person in any one occurrence, and $50,000 for property
damage in any ane occurrance.

8.01.2. The association shall also obtain and
maintain in force a master or blanket policy of fire in-
surance for the full insurable value of all of the improve-
ments within the properties. Such policy and any endorse-
ments thereon shall be in the form and content, for such
term and in such company as may be satisfactory to any
mortgagee; and, if more than one mortgagee has a Toan of
record against the properties, or any part thereof, such
policy and endorsements shall meet the maximum standard of
the various mortgagees represented in the properties. Such
policy shall contain extended coverage and replacement cost
endorsements, if available, and may also contain vandalism
and malicious mischief coverage, special form endorsement,
stipulated amount clause, and a determinable cash adjustment

clause, or a similar clause to permit cash settlement
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covering full value of the improvements in the event of
partial destruction and decision not to rebuiid. Such
poiicy shall be in such amounts as shall be determined from

time to time by the association, shall name as insured the
association, the owners and Declarant, so long as Declarant
is the owner of any of the lots, and all mortgagees as their
respective interests may appear,

8.01.3. Al insurance proceeds payable under
Section 8.01.2 shall be paid to the association, to be held
and expended for the benefit of the owners, mortgagees and
others, as their respective interests shail appear. In the
event repair or reconstruction is authorized, the associa-
tion shall have the duty to contract for such work as pro-
vided for herein.

8.01.4. The association may purchase and maintain

in force demolition insurance in adequate amounts to cover
demolition in the event of total or partial destruction and

decision not to rebuild. The association may also purchase
and maintain fidelity bonds, insurance on commonly-owned

personal property, and such other insurance as it deems
nécessary. Notwithstanding any other provisions herein, the

asscciation shall continuously maintain in effect such
casualty, flood and Tiability insurance and a fidelity bond
meeting the insurance and fidelity bond requirements for

planned unit development projects established by the Federal
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National Motgage Association and Government National Mort-
gage Association, so iong as either is a mortgagee or owner
of a lot within the properties, except to the exteni such
coverage is not available or has been waived in writing by
the Federal National Mortgage Association or Government
National Mortgage Association, as the case may be.

8.01.5.  An owner may carry such personal lia-
bility and property damage insurance respecting his lot as

he may desire; however, any such policy shall include a

waiver of subrogation clause.

8.02.1. In the event of damage to or the partial

destruction of the improvements on the properties, and if

the availabie proceeds of the insurance carried pursuant to
Section 8.01 hereof are sufficient to cover not less than
gighty-five percent {85%) of the cost of repair or recon-
struction thereof and less than seventy-five percent (75%)

of the improvements on the properties have been destroyed or
substantially damaged, the damaged or destroyed improvements
shall be promptly repaired and rebuilt unless, within ninety
{90) days from the date of such damage or destructien, at a

duly constituted meeting of the association, members rep-

resenting seventy-five percent {75%) of the total voting
power of the association determine that such repair and
reconstruction shall not take place. If the available
proceeds of such insurance cover eighty-five percent (85%)

af the cost of reconstruction or repair but seventy-five
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percent (75%) or more of said improvements have been des-
troyed or substantially damaged, such reconstruction or
repair may, nevertheless, take place uniess disapproved of
at such meeting by owners representing greater than a fifty

percent {50%) interest in the common area.
8,02.2. If the available proceeds of such in-

syrance are less than eighty-five percent (85%) of the cost
of repair or reconstruction, such repair or reconsiruction
may, nevertheless, take place if, within ninety (90) days
from the date of such damage or destruction, members rep-

resenting a majority of the total voting power of the
association so elect at a duly constituted meeting of the

association; provided that if greater than seventy-five
percent (75%) of the improvements are destroyed or sub-
stantially damaged the owners opposing such reconstruction
and repair do not represent more than a fifty percent (50%)
interest in the common area.

8.03. If it is determined to rebuild, either

pursuant to Sections 8.0Z2.1 or 8.0Z.2 hereof, each owner

shall be obligated to contribute such funds as may be
necessary to pay his proportionate share of the cost of

reconstruction, over and above the insurance proceeds, and
the proportionate share of each owner shall be the same as
his proportionate share of general assessments. In the
event of the failure or refusal of any owner o make his

proportionate contribution, the association may levy a

34
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special assessment against such owner, and enforce such
assessment as provided in Section & hereof.

8.04. If it is determined to rebuild the associ~
ation shall obtain bids from at least two (2) reputable

contractors and award the reconsiruction work to the lowest
bidder. The association shall have the authority to enter
into a written agreement with such contractor for such
reconstruction. The association shall take all necessary
actions to assure the commencement of such reconstruction
within one hundred twenty (120) days after such destruction
and to assure the diligent prosecution of such reconstruc-
tion to completion.

8.05. Proceeds of insurance policies received by
the association shall be distributed to or for the benefit
of the beneficial owners in the following manner:

(a) If the damage for which the proceeds are
paid is to be repaired or reconstructed, the
proceeds shall be used to defray the cost thereof
as herein provided. Any proceeds remaining after
defraying such costs shall be distributed equally
to all lots, remiitances peing payable Jjointly to
owners and their mortgagees.

(b) If it is determined in the manner herein
provided that the damage for which the proceeds
are paid shall not be reconstructed or repaired,

the proceeds shall be distributed to the lots

o
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{except that such proceeds shall be distributed to
the association with respect to damage to the
common area) fin such a way as to give considera-
tion to the relative degree of damage to such
improvements and the relative original value of
improvements, remittances being payable jointly

to owners and their mortgagees,

8.06.  Any reconstruction undertaken pursuant to

the foregoing provisions shall cover only the common area
and the exterior and structural components of the damaged or
destroyed buildings and such other damage to such buildings
as may be covered by insurance maintained by the associa-
tion. If a destroyed buiiding is so rebuilt, the owner of
such building shall be obligated to repair and rebuild the
remainder of the damaged portions of the building on his lot

in a godd and workmanlike manner at such owner's expense.
8.07. In the event of a dispute among the owners

with respect to the provisions of Sections 8.02 through 8.06
hereof, any owner may cause such dispute to be referred to
arbitration in accordance with the then prevailing rules of
the American Arbitration Association. In the event of
arbitration, notice thereof shall be given to the Board of
Directors of the association and all other owners within ten
(10) days after reference to arbitration, and all owners

shall have an opportunity to appear in such arbitration

36
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proceedings. The decision of such arbitrator shall be final
and conclusive upon all owners. The arbitrator may inctude
in his decision an award for costs and/or atiornmeys' fees
against any cne or more parties to the arbitration., A
judgment of specific performance upon the award rendered by
the arbitrators may be entered in any court of competent
Jurisdiction.

8.08. In the event that all or part of the

properties shall be condemned by any governmental body

having the right of eminent domain, the compensation for
such condemnation shall be distributed to the lots on the

basis of each lot's share of general assessments, unless the
judgment of condemnation shall by its terms otherwise
apportion such compensation among the lots. Remittances to

Yots shall be paid jointly to owners and their mortgagees,

SECTION 9
GENERAL PROVISIONS

9.01. The association, and any owner, shall have

the right to enforce, by any proceeding at law or in equity,
all restrictions, conditions, covenants, reservations, liens

and charges now or hersafter imposed by the provisions of
these covenants, conditions and restrictions, the Articles
of Incorporation and By-laws of the association, or adopted

pursuant thereto. Failure by the association or by any

37
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owner to enforce any such covenant or restriction shall in
no event be deemed a waiver of the right to do so there-
after.

9.02. The violation of any restriction, con-
dition, covenant or reservation contained hersin is hereby
declared to be a nuisance, and the association, or any
owner, shall have the right to seek equitable relief against
such nuisance.

9.03. The remedies provided for herein for the
enforcement of the restrictions, conditions, covenants,
reservations, liens and charges imposed hereby or adopted
hereunder shall be deemed cumutative, and no such remedy
shall be construed as exclusive of any other, or of any

right, option, election or remedy provided by law.
9.04. No owner may bring an action for partition

of the properties or any portion thereof except as provided
in NRS 117.050 {1979), and every owner by accepting title to
a lot covenants and agrees to waive and does wajve, for
himself, his heirs, executors, successors and assigns, any
and all other rights of partition. Any references in such
statute to a condominium shall be deemed, for ithe purposes
of this Section 9.04, to be a reference to a lot. Any
reference in such statute to a condominium project shall be
deemed, for the purposes of this Section 9.04, to be a

reference to the properties. No right of partition pursuant

s
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to this Section 9.04 shall be allowed if not approved by all
mortgagees pursuant to Section 7.04 hereof.

g.05. Invalidation of any one of these covenants,
conditions or restrictions or any appiication thereof by
judgment or court order shall in no manner affect any other
orovision or application thereof which shall remain in full
force and effect.

9.06. These covenants, conditions and restric-
tions shall run with and bind the land until December 31,
2029, after which time they shall be automatically extended
for successive periods of ten (10) years. Except as other-
wise herein expressly provided this Declaration may be
amended only by an instrument signed by members representing
not Tess than fifty-one percent (51%) of the voting power in
the association; provided, however, that prior to the initial

sale of all the lots by Declarant, no amendment shall be

effective unless consented to by Declarant. Any amendment

must be recorded. Except as otherwise herein expressly
provided, any amendment must be consentaed to by first mort-
gagees holding not less than seventy-five percent {75%) of
the first mortgages encumbering the lots. No amendment to
this Declaration shall be valid which would tend to defeat
the priority position of a morigagee with respect to its
Tien or which would make the mortgage illegal under then
applicable governmental regulations unless consent 1s ob-

tained in writing from such mortgagee.

1A.App.118
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§.07. The captions appearing at the commencement
of the sections hereof are descriptive only and for con-
venience in reference to these covenants,conditions and
restrictions and in no way whatsoever define, limit or
describe the scope or intent of these covenants, conditions
and restrictions, nor in any way affect these covenants,
conditions and restrictions.

9.08. Masculine or feminine pronouns shail bhe

substituted for the neuter form and vice versa, and the
plural shall be substituted for the singular form and vice

versa, in any place or places herein in which the context

requires such substitution or substitutions.
9.09. The 1iability of any owner arising out of

any contract made by the association or any other act or
omission of the association shall be limited to such pro-
portion of the total 1iability as the number of Tots owned
by such owner bears to the number of all Tots subject to
these covenants, conditions and restrictions: provided,
however, that nothing in this section shall be deemed to
impose on any owner any liability to any party which would

not otherwise exist.
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RECEIVED

MAR 30 2001
AMENDMENT OF DECLARATION OF

COVENANTS, CONDITIONS AND RESTRICTIONS FOR
SUNRISE VILLAS IX HOMEOWNMERS ASSOCIATION

This Amendment shall amend, supplement ind modify those certain Covenants,
Conditions & Restrictions (CC&Rs) recorded on September 11, 1980 and executed by
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION and recorded in the Records
of Clark County, Nevada, at Book 1280 as Instrument No. 1239888. In the event of any
conflict between the original CC&Rs and this Amendment, this Amendment shall
control. Except as amended, supplemented and modified hereby, the original CC&Rs
shall remain in full force and effect.

The CC&Rs are hereby supplemented by adding as Paragraph 3.23 of Article 111
thereof the foillowing:

Lease of Units. Upon recordation of this Amendment, the total number of leased
or rental condommium units within the community shall be restricted and limited to a
total of 10% of the units within the Association. This restriction shall apply only to each
and every condominium unit that is sold, or for which the current ownership is otherwise
transferred, subsequent to the recordation of this Amendment.

IN WITNESS WHEREOQF, the undersigned has hereunto set his hand this 2 8~

dayofégzéﬂ”a“; , 2001,

SUNRISE VILLAS X HOMEOWNERS ASSOCIATION

By: %Y\W éf/waz%wﬂ-

INER, PRESIDENT

STATE OF NEVADA )
). s
COUNTY OF CLARK )

This instrument was acknowledged before me on  the ,Qf day of
S“ZWP,QOOE,})YJAY HINER.

4
i ( "75;5@/

NOTAKY PUBLIC ./
[

WHEN RECORDED RETURNTO:  § " mgmemaert
The Law Offices of Jay Hampton & Associates )

701 N. Green Valley Pkwy., #200 "7, CLARK COUNTY, NEVADA
Henderson, Nevada 89014 ::mmmvmam,—sggroggaﬁ -

1A.App.120
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- EXHIBIT A -
All lots in Sunrise Villas IX as shown by map
thereof, recorded October 22, 1979 at Page 33, Book 235 of
Plats, Official Records, Office of the County Recorder,
Clark County, Nevada (excluding that portion reverted pur-
suant to that map filed May 6, 1980 at Page 94, Bock 25 of
Plats, Official Records, COffice of the County Recorder,
Clark County, Nevada) and in Sunrise Villas IX-B as shown by

map thereof, recorded May 6, 1980 at Page 95, Book 25 of
Plats, Official Records, Office of the County Recorder,

Clark County, Nevada.

1A.App.121
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EXHIBIT B

All that area indicated as private street oOr
common area on that Plat of Sunrise Villas IX, reccrded
October 22, 1979 at Page 33, Bock 25 of Plats, Official
Records, Office of the County Recorder, Clark County, Hevada,
(excluding that portion reverted pursuant to that map filed
May 6, 1980 at Page 94, Book 25 of Plats, Official Records,
Office of the County Recorder, Clark County, Nevada) and of
Sunrise Villas IX-B as shown by map thereof, recorded May 6,
1980 at Page 95, Book 25 of Plats, Official Records, Cffice
of the County Recorder, Clark County, Nevada.

RETURNTO: : <
£ oondd WL eouch ol Liua
Goo—H
/700 () Bovk Plaga
200 Uy [/ sy T5
How Uigas 9 prada 99101

CLARK COUHTY NEVADA
JOAN L, SWIFT, RECORQER
RECOROED AT REQUEST OF

W iorics, Sebecsies’ =7
Sep 12 2 05 PH’B0

40
Fssf{nspuw -ré/ .

I

OFFICIAL RECOROS -

- IMSTRUMENT <
1,‘2%‘0 1920RRR Ik
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In :c‘un'a | - 1239888

IN WITNESS WEERECF, the undersigned, being the

neclarant hersin, has hersuntc executed these covenants,

+ ' Y + . + . v e
conditions and restrictions this 11th gy of September

1980.

IMERSON DEVELOPMINT COMPANY,
a Nevada corperation

v Lo [ |

STATE OF NIVADA )

COUNTY OF CLARX )

On September 11, 1580, personally appeared beicre

te0 Durant, who acknowledged he ex=cured

dsedsie

Hotary Puslac

me, a Notary Public,

rhe ahove instrument.

Notary Pubfic- State of Hevada
CLARK COUNTY
Susma Zurrows

Ly Cammenaian Sxpives AU 24, 1982

1A.App.123
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SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION INC,

AMENDMENTS TO COVENANTS, CONDITICNS AND RESTRICTIONS
2pproved April 22, 1983 by action of the Board of Directors

AMENDMENT NO. 1.
Change Sub-section 3.1% to read as follows:

3.19. Each owner shall pay when due. before
delinguency, all taxes, assessments, levies, fees and all
other public charges and utility fees, includine sewer

" service fees, and charges of every*kind and nature, whether
of a like or different nature, imposed upon or assessed
against his lot and/or his interest in the common area.

This is an amendment to the Declaration of Covenants, Conditions
and Restrictions for Sunrise Villas IX, originally recorded
September 12, 1980, Book 1280, Instrument 12398834,

WHEN RECORDER RETURN TO:
LEVY REALTY /COMPANY

3233 W CHABLESTON SUITE 119
LAS VEGAS NEV 89102

1A.App.124
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. 1 -
) SUNRISE VILLAS IX -
HOMECWNERS ASSCCTIATION INC.

AMENDMEINTS TO COVINANTS, CONDITIONS AND RESTRICTIONS )
Approved April 22, 1983 by actiocn of the Board of Directors

AMENDMENT NC. Z.

Change Sub~secticn 5.05 Pavagraph (c¢), second sentence, to
read as follows:: T,

{¢) mwemmemmw—~and extericr building walls. Such

exterior maintenancé shall ncot include any actlion with respect
to glass surfaces; heating, ventilatinc and air conditicning
units: garace and ent-ance doO0rs (except maintenance painting):
landscasing ratics, courtvards apd—meme—————=—

This iz an amendment
and Regtrichicn r
September 1Z, 1

to the Declaration of Covenants, Conditions
s = Sunrigse Villas IX, oxiginally recorced
980, Book 1280, Instrument 1239838,

1A.App.125
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SUNRISE VILLAS IX
EOMECOWNERS ASSCCIATION INC,

AMENDMENTS TCO COVENANTS, CONDITIONS AND RESTRICTIONS .
poroved April 22, 1983 by action of the Becard of Directors

AMENDMENT NO. 3.

Remove completely Sub-section 5.05 Paragraph {e), pertaining
£o sewer service fees, collection and payment by the Asscociation.

This is an amendment to the Declaraticn of Covenanis, Conditions
and Restrictions for Sunrise Villas IX, originally recorded
September 12, 15980, Book 1280, Instrument 1239888,

WEEN RECORDED RETURN TO:
LEVY RZALTY C
3233 W CHARLISTON SUITE

LAS VEGAS w‘:fz 89102

;..J
ot
(]

K
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iF 7t o T SUNRISE VILLAS IX '
Bl | 74 ht. ZOWNERS ASSOCIATION INC. - 7/

AMENDMENTS TO COVENANTS, CONDITIONS AND RESTRICTICNS
Approved April 22, 1983 by action of the Board of Directors

AMENDMENT RC. 4.,

Conditions and Restrictions Pertaining to Installation of Window,
Doer and Entrance Wrought Iron Security Guard Systems.

1. FHomeowners shall comply, in all respects, to Section 4
"Architectural Control" ¢f the Covenants, Conditions and

Restrictions for Sunrise Villas IX.

2. Wrought iron guard gates and closures at front courtyard
areas of interior home units have been approved.

3. Wrought iron guard gates at front entrances of end home
units have been approved.

4. Wrought iron window guards on entrance walls of end home
units facing Madreperla St. or Billman St. extension tarough

the guard house, are prohibkited,

5. Wrought iron window guards on entrance walls of end home
units facing each cther, parallel or st an ancle, e
prohibited unless owner of the facing preperty gives written

approva1 to the Board of Directors.

€. Wrought iron windew guards or sliding door guards on rear
patio of all home units abutting the interior common areas
¢f Block 2 (La Fortuna to La Cara), Block 3 (La Cara to
Malabar) and Block 4 (Malabar to Laccnia), are prohibited.

7. Homeowner will be responsible for acceptable maintenance
of all the guard material installed, including all covered
window and wall areas, plus an 18 inch border cutside the

periphery of the guard material.

B. Whenever a homeowners structure is painted by the Associaticn,
the homecwner will also paint the guard material and areas
specified in No. 7 above, unless detrimental rusting dictates

that additional painting is reguired.

9. The outside surface of all main wrought iron guaxd mater%al
shall not project more than 2 1/2 inches from the face of
the structure wall.

10. The Beard of Directeors may specify paint color of the guard
materials. '

11. VNotwithstanding all of the above, the Board of Directors of
Sunrise Villas IX, reserves the right to change or cancel

this amendment No. 4.

This 15 an amendment to the Declaraticn of Covenants, Conditions and
Restrictions for Sunrise Villas IX, originally recorded September 12,

1980, Book 1280, Instrument 1239888.
47
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o
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AMENDMENT TO THE CCkRe
OF

SUNRISE VILLAS IX HOMEDWNERS ASSQCIATION

A

This amendaent to the CCURs of Sunrise Villas X Homgowners Asso-
ciaticon is made this 2&6th day of MNovember 1991, The Amendment

reads as follaows:

Regarding architsctural control, the fesociation shall be
pernitted to allow for approval aof desian sacuwrity bars for dogrs

and/or window as approved by the Board of Directors.

i hersby certjéy that the abave and foregoing Amendment to the
Ey~-Laws is & true and correct copy of Sunrisse Villas X Homown—
ers fssaciation as adopted on this Skl  day Nbvewonas, |

1.

3w

[}
7

4
a

ek X LG

Sacreatary
Sunrise Villag IxX H.O.A.

Mec\e, h-Ck%?VQE

y  NOTARY PUBLIC
STATE OF NEVADA

County ot
" ' N;m% Mﬁam GLARK COUNTY, NEVADA
My ABooIntTEnt Expyrng Aard - JOAN L. SWIFT, RECORDER
pires Aprd 1, 1968 RECORDED AT REQUEST OF-
COMMUNITY MANPBEMENT SERVICES
03-03~92 15:40  ISJ 2
QOFFICIAL RECORDS

BOOK: SE0303 INST: 01166
FEE: 85.00 rmPTT .00

1A.App.128
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SUNRISE VILLAS IX
HOMEQWNERS ASSOCIATION INC.

AMENDMENT TO COVENANTS, CONDITIONS AND RESTRICTIONS
Approved May 17, 1983 by action of the Boarzd of Directors

AMENDMENT NO. 3.

ANIMAL CONTROL

The following rules and regulations are intended to supplement
Sub~section 3.04 of the Covenants, Conditions and Restricticns.

1. Each residential unit shall be limited to two (2) pets.

2. Pet owners are responsible for preventing their pets from
becoming a pubklic nuisance ¢r annoyance.

3. Pets will be cn a leash at all times when cutside c¢f its owner's
residential uni®, Clark County, Nevada, has a leash law which
can also be applied,.

4., To avoid the nuisance and annoyance of pet urine and dropoings
in Sunrise Villas IX and damage to lawns, trees, shrubs and
structures, pets must be walked to the outside of the complex-
via the streets and curbs. Any droppings en route will he
picked up and properly disposed of by the pet attendant.

5. The exterior perimeter sidewalk is a part of Sunrise Villas IX
cemplex; therefore, pets will be walked in the street curb and
not allowed to produce droppings on the sidewalk, corner lawn
areas or planting areas unless immediately removed and properly
édisposed cf by the pet attendant.

6. Violators of these rules and regulations are subject to the
fines as established by the Board of Directors. £ a violator
is a renter, guest or dependent, fines will be assessed against
the owner cof the renter's residencs.

mhig is an amendment to the Declaration of Covenants, Conditions and

Restrictions for Sunrise Villas IX, originally recorded September 12,

1980, Book 1280, Instrument 1239883,

WHEN RECORDED RETURN TO
LEVY REALTY COMPANY

3233 W CHARLESTON SUITE 110

LAS VEGAS NEV 89102 s

GLARR LURC
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AMENDMENT NO. 8 TO THE CC&Rs
OF
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

This amendment to t he Covenant, Conditions and Restrictions (CC&Rs)originally
recorded September 12, 1980, Book 1280, Instrument #1239888, of Sunrise Villas

L ey

IX Homeownmers Association is made this 10th day of January, 1996,
The amendment changes Sub-section 5.05, paragraph (¢) to read as follows:

(c) To provide exterior maintenance of each residence building
within the properties, which maintenance shall include painting, facia
boards and exterior building walls. Such exterior maintenance shall
not include any action with respect to glass surfaces; heating,
ventilating and air conditioning units; roofs, gutters, downspouts;
garage and entrance doors {except maintenance painting); landscaping
and retaining walls of the patios, entryways, courtyards and other
open areas on a lot; patio covers or other additions built or
maintained on a lot by an owner; or utility facilities on a lot which are
not Common Utility Facilities; and shall not include maintenance,
repairs or replacements required by reason of the negligent or willful
act of an owner, his family or tenants, guests or invitees, or by
reason of damage or destruction caused by any of the perils covered
by a standard form fire insurance policy with extended coverage

endorsement, or caused by flood, earthquake or other Act of God.
Except as provided in Section 8 hereof, such excluded maintenance,

A N

repairs and replacements shall be the responsibility of each owner.

ent to the CC&Rs is a true and
s Associatign as adopted by action of

I certify that the above and foregoing Amend
correct copy of Sunrise Villas IX Homeq
the Board of Directors on this 10th day

Om A o?a’l‘?/céa?a OE/ / o
tc/é?/qué gM Robert G Ackerman
47 Secretary
ar 7@% Q% Sunrise Villas IX Homeowners Association

W@Lé({’ W Ty
b W PUBLlC |
)géa,@w “)W S  oTATE OF NEVADA

t ~f—~‘, g Courty of Clark
8 o

GWEN SMITH :
1993 ;
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AMENDMENT TO THE CC&RS
OF

SUNRISE VILLAS IX HMOMECWNERS ASSCCIATION

This amendment to the Covenant., Conditions and Restrictios orlig-
inaliy recorded September 12, 1980, Book 128Q. Instrument
£1239888. of Sunrise Villas IX Homeowners Association is n:ide
this 9th day of December 1993. The Amendment reads as T.l ows:

SECTION &
COVENANT FOR MAINTENANCE ASSESSMENT

Section 6.02 (d) Homeowners will have the financial respons.-—
bility for the repair and/or replacement of their roofs.

I hevreby certify that the above and foregoing Amendment to tre
CC&Rs are a true and correct copy of Sunrise Villas IX Homeowner
Aassoclation as adeopted on this 9th__ day of December. 19%s.

/2

i

signature
Secretary,
sunrise villas IX H.O.A.
Charles Erickson

LTI

' BELBY MOTLEY :
« LTTIEY L UBLIC. STATE OF GEVADA
W' COMMIZZIONH EXFRES
NOV. 23, 18¢¢

CLABK COUNTY, NEVADA PPPPR- oo ronsrinnsyransannt ek b= INCRE o bbar o ke
JOAN L. SWIFT, RECORDER
RECORDED AT REQUEST OF:

A BRIECQO
@1-24-94 @9:43 VJT i

BOCK: 940124 NsT: 8754

FEE: 7.0 s .
am PESTQITTTﬂﬂgTK o2
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RETURNTC:

&/yﬂ/\ré N ldae X [FOR

PO B-OL [A5OUT
S VEEAL, VL T O

CLARK COUNTY, NEVADA
JUDITH A, VANDEVER, RECORDER

RECORDED AT REQUEST OF:
SUNRISE VILLAS IX HOA
P1-23~96 18157 NLE 4
QOFFICIAL RECOROS
BOOK: S68123 INST 20852
FEE: 8.4 RAPTT: .o
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Electronically Filed
1/16/2018 12:18 PM
Steven D. Grierson
CLERK OF THE COURT

COMP
DAVID F. SAMPSON, ESQ.,
Nevada Bar No. 6811
LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street
Las Vegas, NV 89101
Tel: 702-605-1099
Fax: 888-209-4199
Email: david@davidsampsonlaw.com
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

CASE NO: A-17-753606-C
DEPT. NO: XVI

)
)
)
)
Vs. )
)
COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWIAMES MANAGEMENT &
CONSULTING, LLC,, J. CHRIS
SCARCELLI, DOE LANDSCAPER,
RICHARD DUSLAK, JUSTIN SESMAN,
AND DOES I -V, and ROE
CORPORATIONS I -V, inclusive,

Defendants.

AMENDED COMPLAINT

COMES NOW Plaintiff, SIMONE RUSSO, by and through his attorneys, LAW
OFFICE OF DAVID SAMPSON, LLC., and for his causes of action, complains of Defendants,
and each of them, as follows:

1

1

Page 1 of 9
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FIRST CAUSE OF ACTION
Upon information and belief, that at all times relevant to this action, the Defendant, COX
COMMUNICATIONS LAS VEGAS, INC.,, doing business as COX
COMMUNICATIONS (“COX”) was a Nevada corporation duly licensed to conduct
business in the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant, IES
RESIDENTIAL, INC. was a Nevada corporation duly licensed to conduct business in the
State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant, J&G
LAWN MAINTENANCE, was a Nevada corporation duly licensed to conduct business in
the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant,
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION was a Nevada corporation
duly licensed to conduct business in the State of Nevada.
Upon information and belief, that at all times relevant to this action, the Defendant,
PWJAMES MANAGEMENT & CONSULTING, LLC., was a Nevada corporation duly
licensed to conduct business in the State of Nevada.
That Defendant, KEVIN BUSHBAKER, was at all times relevant to this action a resident of
the State of Indiana.
That Plaintiff, SIMONE RUSSO, was at all times relevant to this action a resident of the
State of Nevada.
That Defendant, J. CHRIS SCARCELLI, was at all times relevant to this action a resident of

the State of Nevada
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That Defendant, RICHARD DUSLAK, was at all times relevant to this action a resident of
the State of Nevada

That Defendant, JUSTIN SESMAN, was at all times relevant to this action a resident of the
State of Nevada

That the true names and capacities, whether individual, corporate, partnership, associate
or otherwise, of Defendants, DOES I through V, are unknown to Plaintiff, who therefore
sues said Defendants by such fictitious names. Plaintiff is informed and believes and
thereon alleges that each of the Defendants designated herein as DOE is responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
Complaint to insert the true names and capacities of DOES I through V, when the same
have been ascertained, and to join such Defendants in this action.

That upon information and belief, at all times relevant to this action, the Defendant,
KEVIN BUSHBAKER was the owner and operated, maintained and controlled those
premises located at 4617 Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendants,
RICHARD DUSLAK and JUSTIN SESMAN, maintained and controlled those premises
located at 4617 Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendant, J.
CHRIS SCARCELLI, operated, maintained and controlled those premises located at 4617
Madreperla Street, Las Vegas, Nevada.

That upon information and belief, at all times relevant to this action, the Defendant,

PWIJAMES MANAGEMENT & CONSULTING, LLC., was the management company
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and operated, maintained and controlled those premises located at 4617 Madreperla Street,
Las Vegas, Nevada.

IES RESIDENTIAL, INC., was and is a corporation doing business in the State of
Nevada, and was and is the remover, installer, reinstaller and repairer of that certain cable
line, and as such did transport, ship, introduce and/or cause said products to be installed
and/or used at 4617 Madreperla Street, Las Vegas, Nevada.

That at all times mentioned herein, Defendant, ROE IV, was and is a corporation doing
business in the State of Nevada, with its principal place of business located within the
State of Nevada and was and is the designer, manufacturer, producer, packager,
distributor, retailer, remover, installer, reinstaller and repairer of that certain door and
hinges, and as such did transport, ship, introduce and/or cause said products to be
introduced into the State of Nevada for the purpose of their sale, distribution, installation
and/or use within the State of Nevada.

The true names or capacities, whether individual, corporate, associate or otherwise, of
Defendants DOE 1 through DOE V, and ROE CORPORATION HI through ROE
CORPORATION V, are unknown to Plaintiff, who therefore sues said Defendants by
such fictitious names; Plaintiff is informed and believes and thereon alleges that each of
the Defendants designated herein as DOE and ROE CORPORATION are responsible in
some manner for the events and happenings referred to and caused damages proximately
to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this
complaint, to insert the true names and capacities of DOE I through DOE V and ROE
CORPORATION III through ROE CORPORATION V, when the same have been

ascertained and to join such Defendants in this action.
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19. That on or about the 27" day of August, 2016, and for some time prior thereto, the

Defendants, and each of them (by and through their authorized agents, servants, and
employees, acting within the course and scope of their employment), negligently and
carelessly owned, maintained, operated, occupied, and controlled the said premises,
located at 4617 Madreperla Street, Las Vegas, Nevada, so as to cause and allow a
cable/wire to be installed by Defendant COX to come out of the front yard of the said
premises, to remain above the ground and stretch from the yard of the said premises,
across the driveway of the said premises, and to then be buried under the ground on the
opposite side of the driveway adjacent from the yard of the said premises, making the
driveway hazardous and dangerous. In that they allowed the area to remain in such a
manner that it presented a dangerous and hazardous condition in an area intended for the
use and corﬁmonly and regularly used by residents and invitees of the said premises. In so
acting, the Defendants, and each of them, caused the driveway of the said premises to be
hazardous and dangerous to persons walking in the area; and more particularly the
Plaintiff, SIMONE RUSSO; and thereafter the Defendants, and each of them, permitted,
allowed and caused said unsafe condition to remain even though Defendants knew or,
through the exercise of ordinary care and diligence, should have known, that the wore
stretched across the driveway and constituted a defective and dangerous condition; that
Defendants, and each of them, failed to maintain the aforesaid premises in a reasonably
safe condition; and that Defendant, and each of them, negligently, carelessly and
recklessly failed to inspect, repair and remedy the said condition, or warn the Plaintiff,

SIMONE RUSSO, of the defect therein.

Page 5 of 9

1A.App.138




10

11

12

13

14

15

16

17

18

20

21

22

23

24

25

26

27

28

20. At all times herein concerned or relevant to this action, the Defendants, and each of them,

21.

1A.App.139

acted by and through their duly authorized agents, servants, workmen and/or employees then
and there acting within the course of their employment and scope of their authority for the
Defendants, and each of them.

That the carelessness and negligence of the Defendants, and each of them, in breaching a
duty owed to the Plaintiff, SIMONE RUSSO, which directly and proximately caused the
injuries and damages to the Plaintiff, SIMONE RUSSO, consisting in and of, but not
limited to, the following acts, to wit:

a) Failure to provide a safe premises for the Plaintiff, SIMONE RUSSO, to walk on
the driveway;

b) Failure tq warn the Plaintiff, SIMONE RUSSO, of the dangerous and hazardous
condition then and there existing in said premises;

¢) Failure to properly and adequately inspect the said dangerous condition in the
driveway to ascertain its hazardous and dangerous condition;

d) Failure to properly and adequately maintain the driveway;

e) Failure to properly warn the Plaintiff, SIMONE RUSSO, of said dangerous
condition;

f) The Defendants, and each of them, had, or should have had, knowledge or notice
of the existence of the said dangerous and defective condition which existed on
said premises. At all times pertinent hereto, Defendants, and each of them,
expressly and/or impliedly warranted that the certain driveway in question was in
all respects fit for due purposes and uses for which it was intended and was of

merchantable quality.
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22. The Defendants, and each of them, may have violated certain Nevada Revised Statutes

23.

24.

25.

and Las Vegas, Nevada, ordinances and Las Vegas building codes, which the Plaintiff
prays leave of Court to insert the exact statutes or ordinances or codes at the time of the
trial. At all times mentioned herein, Defendants, and each of them, owed a duty to all
persons who could reasonably be foreseen to be situated in and around the driveway in
question, and such a duty was specifically owed to Plaintiff.

That on or about the 27" day of August, 2016, the Plaintiff, SIMONE RUSSO, while
lawfully upon the said premises, as a direct and proximate result of the said negligence and
carelessness of the Defendants, and each of them, as alleged herein, was caused to suffer the
injuries and damages hereinafter set forth when he caught his foot on the cable/wire, causing
him to fall to the ground, proximately causing to him the injuries and damages as hereinafter
more particularly alleged.

By reason of the premises and as a direct and proximate result of the aforesaid negligence
and carelessness of the Defendants, and each of them, the Plaintiff, SIMONE RUSSO, was
caused to suffer cervical, thoracic, and lumbar contusions and strains, post-traumatic cervical
herniated disc, aggravation of pre-existing cervical arthritis and cervical radiculitis and
neurological injuries, and Plaintiff, SIMONE RUSSO, was otherwise injured in and about
the head, neck, and back, appendages, and caused to suffer great pain of body and mind, all
or some of the same are chronic and may result in permanent disability and are disabling, all
to Plaintiff, SIMONE RUSSO, damage in an amount in excess of $10,000.00 and indeed in
excess of the Justice Court jurisdictional limit of $15,000.00.

By reason of the premises, and as a direct and proximate result of the aforesaid negligence

and carelessness of the Defendants, and each of them, Plaintiff, SIMONE RUSSO, has been
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caused to incur expenses in excess of $50,000.00, and likely in the amount of hundreds of
thousands of dollars, for medical expenses, and will in the future be caused to expend monies
for medical expenses and additional monies for miscellaneous expenses incidental thereto, in
a sum presently unascertainable. The Plaintiff, SIMONE RUSSO, will pray leave of Court
to insert the total amount of the medical and miscellaneous expenses when the same have
been fully determined at the time of the trial of this action.

Prior to the injuries complained of herein, Plaintiff, SIMONE RUSSO, was an able-bodied
male, capable of being gainfully employed and capable of engaging in all other activities for
which he was otherwise suited, and at the time of the incident complained of herein, had no
disabilities. By reason of the premises, and as a direct and proximate result of the negligence
of the said Defendants, and each of them, Plaintiff, SIMONE RUSSO, was caused to be
disabled and limited and restricted in Plaintiff's occupations and activities, which caused to
Plaintiff a loss of wages in a presently unascertainable amount, the allegations of which
Plaintiff prays leave of Court to insert herein when the same shall be fully determined.
Plaintiff has been required to retain the law firm of LAW OFFICE OF DAVID SAMPSON,
LLC. to prosecute this action, and is entitled to a reasonable attorney's fee.

WHEREFORE, Plaintiff, expressly reserving the right herein to include all items of

damage, demands judgment against the Defendants, and each of them, as follows:

1. General damages in an amount in excess of $10,000.00 and indeed in excess of the
Justice Court jurisdictional limit of $15,000.00;

2. Special damages for Plaintiff, SIMONE RUSSO’S medical and miscellaneous
expenses, plus future medical expenses and the miscellaneous expenses incidental

thereto in a presently unascertainable amount;
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3. Special damages for lost wages in a presently unascertainable amount, and/or
diminution of Plaintiff’s earning capacity, plus possible future loss of earnings
and/or diminution of Plaintiff’s earning capacity in a presently unascertainable
amount.

4. Costs of this suit;

5. Attorney's fees; and

6. For such other and further relief as to the Court may seem just and proper in the

premises.

DATED THIS [ﬁ%ay of/;;g %// ,20 B

LAW OFFICEQOF DAVID SAMPSON, LLC
BY: /

DAV(ﬁ) F, 8AMPSON, ESQ.,
NevadaBar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3 Street

Las Vegas, NV 89101

Tel: 702-605-1099

Attorney for Plaintiff
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AMENDMENT NO. 8 TO THE CC&Rs
OF
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

This amendment to t he Covenant, Conditions and Restrictions (CC&Rs)originally
recorded September 12, 1980, Book 1280, Instrument #1239888, of Sunrise Villas

IX Homeownmers Association is made this 10th day of January, 1996,
The amendment changes Sub-section 5.05, paragraph (¢) to read as follows:

(c) To provide exterior maintenance of each residence building
within the properties, which maintenance shall include painting, facia
boards and exterior building walls. Such exterior maintenance shall
not include any action with respect to glass surfaces; heating,
ventilating and air conditioning units; roofs, gutters, downspouts; _
garage and entrance doors (except maintenance painting); landscaping
and retaining walls of the patios, entryways, courtyards and other
open areas on a lot; patio covers or other additions built or
maintained on a lot by an owner; or utility facilities on a lot which are
not Common Utility Facilities; and shall not include maintenance,
repairs or replacements required by reason of the negligent or willful
act of an owner, his family or tenants, guests or invitees, or by

reason of damage or destruction caused by any of the perils covered
by a standard form fire insurance policy with extended coverage

endorsement, or caused by flood, earthquake or other Act of God.
Except as provided in Section 8 hereof, such excluded maintenance,

A N

repairs and replacements shall be the responsibility of each owner.

ent to the CC&Rs is a true and
s Associatign as adopted by action of

I certify that the above and foregoing Amend
correct copy of Sunrise Villas IX Homeq
the Board of Directors on this 10th day

O W&ﬁda@f o

%‘W /776 “‘V) Rebert G, ckerman
& Ak

. 407 Secretary
) ar Sunrise Villas IX Homeowners Association
| >ty QW

I NOTABY PUBLIC  §
LERAD  STATE OF NEVADA §
A, F County of Glark
GWEN SMITH 3
1998 §

1A.App.144
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Electronically Filed
7/27/2018 4:09 PM
Steven D. Grierson
CLERK OF THE COU

DAVID F. SAMPSON, ESQ.

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON, LLC
630 S. 3rd Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david@davidsampsonlaw.com

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

SIMONE RUSSO, )

)
Plaintiff, )

)
Vs. ) CASE NO: A-17-753606-C

) DEPT. NO: XVI

COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWIJAMES MANAGEMENT &
CONSULTING, LLC., AND DOES I -V,
and ROE CORPORATIONS I-V,
inclusive,

Defendants.

N N N N N N N N N N

PLAINTIFE'S OPPOSITION TO DEFENDANT SUNRISE WILLAS IX HOA’S
MOTION FOR SUMMARY JUDGMENT

COMES NOW Plaintiff, SIMONE RUSSO, by and through his attorneys of record and
hereby opposes Defendant’s motion for summary judgment. This opposition is made and based
on the pleadings and papers on file herein, the attached memorandum of points and authorities,

and any oral argument the court may wish to entertain in this matter.

/11
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STATEMENT OF FACTS

For the past few decades COX Cable has installed cable wires all over Las Vegas
Nevada. In placing cables all over our Las Vegas community COX has a responsibility to make
sure its cables are placed safely so as not to create any hazardous, or potentially hazardous,
conditions in our community. The owners of the properties where the cables are installed have a
duty to make sure the installed cables are not and/or do not become hazards. Years ago COX
installed its cable system in SUNRISE VILLAS IX, one of several Sunrise HOA condominium
communities in Las Vegas. COX buried its cables under the front yard grass at each home.
When the cable had to cross a driveway, rather than ensuring that the cables ran underground
like they did in the yard, COX merely set its cables in the seam at the base where the driveway
meets the gutter. See Exhibit “1”. Once the cable reached the adjacent yard across the
driveway COX would again bury its cable under the yard. COX’s decision to merely place its
cable in the seam between the driveway and the community gutter resulted in the cable coming
out of the driveway seam and creating the ridiculously hazardous condition depicted in the

photographs below:
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According to COX’s records, and statements from a COX representative, in mid-August
2016 COX was working at SUNRUSE VILLAS IX, specifically performing work at 4617
Madreperla Street, Las Vegas, Nevada.! The work included digging a trench adjacent to the
driveway at 4617 Madreperla to accommodate COX’s cable wire (depicted at the bottom of the

following photograph):

' Records establishing the work was performed are subject to a protective order and can be
provided to the court under seal if there is any dispute on this issue.
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The work from the trenching caused the COX cable to become dislodged from the seam
in the concrete between the gutter and the driveway causing the cable to loosely run across the
bottom of the driveway creating a literal snare hazard. Because the cable was placed in the
seam between the driveway and the gutter, after the cable came loose, sometimes the cable
would run across the base of the driveway as depicted above, and sometimes the cable would
run into the gutter and street before disappearing back into the adjacent yard. See Exhibit
“1”. SUNRISE VILLAS IX hired landscapers to care for the yards in the community. Id. Even

though the clear tripping hazard ran from the yard over which SUNRISE VILLAS IX had a duty
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to tend, and ran across the driveway, gutter, and sometimes street in front of the home in
SUNRISE VILLAS IX, neither COX, nor SUNRISE VILLAS IX took any steps to fix the
clearly hazardous condition.

In mid-August 2016 Dr. Simone Russo, M.D., and his wife moved into 4617 Madreperla
and rented the property. A few days after moving in, Simone and his wife flew to New York to
visit Simone’s daughter who had recently given birth to Simone’s grandchild. Simone and his
wife spent approximately two weeks in New York before returning to their home in Las Vegas.
Id.

On August 27, 2016 Simone and his wife landed in Las Vegas at approximately 10:00
p.m., retrieved their luggage from baggage claim, and took a taxi to their home. Sometime
before 11:00 p.m. the taxi pulled up at 4617 Mardeperla. Simone’s wife got out of the taxi and
took some of the luggage into the garage. Simone got out of the cab and took a step or two up
his driveway when he felt his foot simply stop moving. At the time Simone would use a walker
now and then for balance when he was exerting significant energy or had a particularly long
day. At the time, Simone did not know that the COX cable had caught his foot. Simone fell
forward, over the top of his walker, and crashed onto the cement driveway. Id.

As a result of the COX cable being in his driveway, Simone Russo was very seriously
injured. Simone suffered injuries to his cervical spine, which have required multiple surgeries
to address. Simone also aggravated prior injuries to his lumbar spine as well as his neurological
systems. Treatment for these injuries resulted in over $500,000.00 in medical expenses.

The following day Simone’s wife told SUNRISE VILLAS IX about the cable wire that
was running across the base of the driveway. Simone’s wife specifically approached the

SUNRISE landscaper who was driving a golf cart around the community and told the
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landscaper about the cable. Id. Neither Simone nor his wife knew why the cable wire was
there, and did not know who had installed it. SUNRISE VILLAS IX took no steps to fix the
hazardous situation, and instead merely placed small yellow flags at the location where the wire
left the driveway and was buried underground as depicted in the prior photograph. Id.

The exposed cable wire remained at the base of Simone’s driveway for over two months
after Simone fell, with no one taking any steps to fix the hazard. Finally, in October 2016, a
COX van parked in front of the home next to 4617 Madreperla. Simone’s wife spoke with the
COX employee and showed the COX employee the exposed cable wire. The COX employee
told Simone’s wife the wire was a COX cable wire and when inspecting the area more closely
exclaimed, “Well that’s not safe.” Very shortly thereafter another COX vehicle arrived at 4617
Madreperla and fixed the exposed cable wire. This time COX not only placed the cable wire
into the seam between the base of the driveway and the gutter, but also, as depicted in the

photograph below, cemented over the wire to make sure it would not come out of the seam.
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Summary judgment is only appropriate when a review of the record in the light most
favorable to the nonmoving party reveals no genuine issues of material fact, and the pleadings,
depositions, answers to interrogatories, admissions and affidavits on file, show there exists no
genuine issue as to any material fact, and the moving party is entitled to judgment as a matter of
law. Butler v. Bogdanovich, 101 Nev. 449, 451 (1985); Bird v. Casa Royale, 97 Nev. 67, 624
P.2d 17 (1981); Montgomery v. Ponderosa Construction, Inc., 101 Nev. 416, 705 P.2d 652
(1985). Additionally, "A factual dispute is genuine when the evidence is such that a rational
trier of fact could return a verdict for the nonmoving party." Wood v. Safeway, 121 Nev. 724,
732,121 P.3d 1026, 1031 (2005). As such, if the nonmoving party, by affidavit or otherwise,
sets forth specific facts demonstrating the existence of a genuine issue for trial, summary
judgment should not be entered against him. Id, citing Bulbman Inc. v. Nevada Bell, 108 Nev.
105, 110, 825 P.2d 588, 591 (1992).

Analysis of the facts in this matter demonstrates significant issues of material fact
regarding the liability of SUNRISE VILLAS IX, that summary judgment should not be entered,
and that Dr. Russo should have his day in court.

L SUNRISE VILLAS IX HOA HAD A DUTY TO KEEP COMMON AREAS SUCH
AS THE SEAM BETWEEN THE SUBJCT DRIVEWAY AND THE COMMON
GUTTER SAFE.

Contrary to Defendant’s motion, the cable was not placed in the subject driveway.
Instead the cable was placed in the seam between the subject driveway and the gutter that
serviced the neighborhood homes in SUNRISE VILLAS IX. As noted in the photographs
above, and in the affidavits attached as Exhibit “1” at the base of the subject driveway was a

seam, and on the other side of the seam was the gutter that serviced the neighboring homes in

SUNRISE VILLAS IX by allowing water to flow out of the neighborhood and into the sewer.
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The cable was placed in this seam that lay between the subject driveway and the community
gutter. Id.

SUNRISE’s motion is based on the flawed notion that the cable was situated on the
subject driveway. This is simply not the case. The cable was first placed in the seam between
the driveway and the community gutter. Once the cable was removed from the seam between
the driveway and the community gutter it would sometimes lay in the driveway, would
sometimes lay in the gutter, and at times even lay in the street. See, Exhibit “1”. Additionally,
the subject cable serviced Dr. Russo’s neighbor’s home, and ran from Dr. Russo’s yard, across
the seam between the driveway and gutter, and then ran to Dr. Russo’s neighbor’s home. Id.
Defendant’s claim that the subject wire only served Dr. Russo’s home is simply inaccurate. Id.

Defendant’s motion admits that a wire or any other fixture that lies partially within and
partially outside the designated boundaries of a unit (such as the seam between the driveway and
gutter) “or any portion thereof serving more than one unit or any portion of the common
elements is a part of the common elements.” See Defendant’s motion at P. 7 L. 23 —P. 8§ L. 2
(Citing NRS 116.2102(2)). The subject wire serviced Dr. Russo’s neighbor’s home. The
subject wire, and the portion thereof that ran between the driveway and gutter, is therefore part
of the common elements.

Additionally, the gutter services more than one unit as it works to direct water away
from the homes and streets in the community. The subject gutter is a “chute” which services
“more than one unit of the common elements”. Id. As such the gutter, and certainly the portion
thereof in front of the subject home, “is part of the common element” as defined in NRS

116.2102(2).
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The gutter lay outside the designated boundaries of the subject unit. The cable was in
the seam adjacent to the gutter and thus lay partially within and partially outside the designated
boundaries of the subject unit. As the gutter and the adjacent seam, as well as the wire itself, all
service more than the one unit, they all qualify as common elements under the law.

Defendant’s motion admits HOA’s “have duties for a communities common elements.”
See Defendant’s motion at P. 7 L. 8. While Defendant may or may not have a duty to maintain
the subject driveway, the HOA clearly has a duty to maintain the gutter and the cable which
serviced the neighboring homes as common elements.

Additionally, the CC&Rs for SUNRISE specifically state SUNRISE retains all duties
and responsibilities for easements, including easements for cable television and gutters. The
CC&Rs state:

Each lot shall be conveyed to owners other than Declarant, and thereafter held by

such owners, subject to any and all easements of record at the time of the initial

conveyance of such lot to an owner other than Declarant for the use and benefit of

the several authorized public and/or other utilities which may include, but not be

limited to, easements for cable television, sanitary sewers, water, gas, electrical

and drainage facilities, and no owner shall damage or interfere with the

installation and maintenance of such utilities, or in any manner change the

direction or flow of drainage channels in any such easements, or in any manner
obstruct or retard the flow of water through drainage channels-in any such
easements.

See Exhibit “2” Declaration of Covenants, Conditions and Restrictions for Sunrise
Villas IX § 2.05.1 (emphasis added).

Indeed after specifically listing cable television the CC&Rs state “no owner shall
damage or interfere with the installation and maintenance of such utilities”. As such, once the
cable was removed from the seam between the subject driveway and gutter, it was the

responsibility for the HOA to maintain it and no one other than the HOA was permitted to

maintain the utility. SUNRISE therefore not only had a duty to maintain the utility, it had the
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only duty to maintain the utility and the CC&Rs specifically prohibited anyone except
SUNRISE from maintaining the utility.
The CC&Rs further state:

The association shall have the obligation to perform each of the following
duties:

(a) To maintain and otherwise manage all of the common area and all facilities,
improvements and landscaping thereon, and all property that may be acquired by
the association.
(c) To provide exterior maintenance of each residence building within the
properties, which

maintenance shall include painting, maintaining, repairing and replacing

roofs, gutters, downspouts and exterior building walls.

Id, Declaration of Covenants, Conditions and Restrictions for Sunrise Villas IX §
5.05(a),(c) (emphasis added).
Again, the CC&Rs specifically place the obligation of maintaining gutters on SUNRISE.
As such SUNRISE clearly had a duty regarding the cable wire that was placed in the seam
between the driveway and gutter. Summary judgment is inappropriate.
IL. SUNRISE VILLAS IX IS RESPONSIBLE FOR THE NEGLIGENT CONDUCT
OF THE MAINTENANCE WORKERS OVER WHOM SUNRISE VILLAS IX
EXERCISED CONTROL.

1. Evidence gives rise to a question of fact as to whether SUNRISE’s
landscapers created the hazard by unearthing and exposing the cable.

SUNRISE’s motion admits SUNRISE hired two landscapers, Sesman and Duslak to tend
and care for the yards in the neighborhood. The fact that the COX claims it placed the cable in
the seam between the driveway and gutter, coupled with the fact that the cable was pulled from
the seam, gives rise to a question of fact as to whether Sesman and/or Duslak were responsible
for pulling the cable out of the seam. Additionally, the photographs on page 4 of this opposition

shows that work had been recently performed in the subject yard. The evidence indicates COX
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dug a trench to install the cable. COX however denies that such took place. If the jury believes
COX, that would only leave the SUNRISE landscapers as the party who performed the work
which unearthed the cable. These facts give rise to a genuine issue as to whether SUNRISE’s
landscapers caused the cable to become exposed.

2. SUNRISE is responsible for the conduct of Sesman and Duslak.

It is well established, and SUNRISE’s motion admits, that a person or entity (such as
SUNRISE) is responsible for the actions of independent contractors (such as Sesman and
Duslak) if the person or entity exercised control over the manner in which the independent
contractors performed their work. See Defendant’s motion at P. 10 L. 8-11. See also, San Juan
v. PSC Indus Outsourcing, 126 Nev. 335, 363; 240 P.3d 1026, 1031 (2010).

"At common law, an employment relationship was defined by agency principles . . . ."
Boucher v. Shaw, 124 Nev. 1164, 1167, 196 P.3d 959, 961 (2008). "An agency relationship results
when one person possesses the contractual right to control another's manner of performing the
duties for which he or she was hired." Hamm v. Arrowcreek Homeowners' Ass'n, 124 Nev. 290,
299, 183 P.3d 895, 902 (2008). To determine control in an employment relationship under Nevada
law, the Nevada Supreme Court has instructed courts consider the following indicia: "whether the
employer has the right to direct the daily manner and means of a person's work, whether the worker
is required to follow the putative employer's instructions, and whether the worker can refuse work
offered without ramification." Catholic Diocese of Green Bay, Inc. v. Doe, 349 P.3d 518, 522
(Nev. 2015).

In the instant action, evidence shows that not only did SUNRISE have the right to direct

the daily manner and means of the work performed by Sesman and Duslak, SUNRISE actively

and exclusively directed the work Sesman and Duslak performed. SUNRISE also provided the
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sole and complete means for Sesman and Duslak to perform their work. While living at
SUNRISE VILLAS IX, Dr. Russo and his wife specifically asked the landscapers to perform
various landscaping tasks. These included trimming the palm tree in Dr. Russo’s yard. See
Exhibit “1”. When Dr. Russo’s wife asked that the tree be trimmed, the landscapers told her
they could not perform the work unless and until SUNRISE authorized it and instructed the
landscapers to perform the work. 7d.

Further, on November 30, 2016 a representative from SUNRISE interviewed one of the
landscapers regarding the work he performed for SUNRISE. The landscaper stated “I stay on
my own the whole time, and do either what my boss texts me to do, or whatever the community
lets me know needs to get done.” See Exhibit “3”. This is strong evidence that SUNRISE
controlled and directed the landscapers regarding what they were supposed to do.

Additionally, Dr. Russo and his wife personally witnessed the landscapers at SUNRISE
VILLAS IX use the golf cart and other equipment to perform their landscaping responsibilities
at SUNRISE. Id. Even though SUNRISE changed landscapers while Dr. Russo and his wife
lived in the subject home, the landscapers continued to use the same golf cart and other
landscaping equipment that was provided by SUNRISE.

The evidence set forth above demonstrates (and certainly gives rise to a genuine issue of
material fact concerning whether) the HOA had control of the daily manner and means in which
the “independent contractor” landscaping crew conducted their daily operations. As there is
evidence and are issues of fact concerning whether SUNRISE exercised control over Sesman
and Duslak by directing the manner and means of their work, summary judgment should not be
granted.

11
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III.  SUNRISE IS LIABLE FOR INADEQUATE LIGHTING IN THE AREA WHERE
THE FALL OCCURRED.

The subject fall took place around midnight. See Exhibit “1”. Both Dr. Russo and his
wife believe the lighting in the area (which is the exclusive obligation of SUNRISE VILLAS
IX) was insufficient. Id. There are factual issues related to whether the lighting was
appropriate and whether the lack of lighting caused or contributed to Dr. Russo falling. See,
Lietaert v. Shinners, 75 Nev. 509 (1959) (holding that a landowner can be held liable for
inadequate lighting on their property). Summary judgment should not be granted in this
matter.

CONCLUSION

For the foregoing reasons Defendant SUNRISE’s motion for summary judgment should

be denied.

DATED THIS 27th day of July, 2018

LAW OFFICE OF DAVID SAMPSON, LLC.

BY: /s/ Dawvid Sampson

DAVID F. SAMPSON, ESQ.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3rd Street

Las Vegas, NV 89101

Fax No: 888-209-4199
Email:david@davidsamsponlaw.com
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I certify that I am an employee of THE LAW OFFICE OF DAVID SAMPSON, and that
on this 27" day of July, 2018, I served a copy of the foregoing OPPOSITION as follows:

X Electronic Service through the Court’s online filing system.

ANTHONY SGRO, ESQ.
720 S. Seventh St. 3™ Floor
Las Vegas NV 89101
Attorney for Defendant
BUSHBAKER

WILL LEMKUL, ESQ.
CHRISTOPHER A. TURTZO, ESQ.
3770 Howard Hughes, Pkwy Suite 170
Las Vegas NV 89169

Attorney for Defendant

IES RESIDENTIAL INC. and

COX COMMUNICATIONS

JONATHAN C. PATTILLO, ESQ.
SPRINGEL & FINK, LLP

10655 Park Run Drive, Suite 275
Las Vegas, Nevada 89144
Attorney for Defendant

SUNRISE VILLAS IX HOA

/sl Amanda Nalder

An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC.
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AFFIDAVIT OF SIMONE RUSSO, M.D.
STATE OF NEVADA )
COUNTY OF CLARK )) >

SIMONE RUSSO, M.D., being first duly sworn, deposes and says:

1. Tam the Plaintiff in Case No. A-17-753606-C.

2. I am personally familiar with the facts and circumstances surrounding this matter and
am competent to testify hereto.

3. As I understand it, COX cable installed a cable wire to service my neighbor’s home.
COX buried its cable under the front yard of the home I was renting. When the cable had to
cross my driveway, rather than ensuring that the cable ran underground like they did in my yard,
COX merely set its cable in the seam at the base where the driveway met the gutter. Once the
cable reached my neighbor’s yard, COX would buried its cable under that yard.

4. COX’s decision to merely place its cable in the seam between the base of my
driveway and the community gutter resulted in the cable coming out of the driveway seam and
creating a ridiculously hazardous condition.

5. As I understand it, in mid-August 2016 COX was working at SUNRUSE VILLAS
IX, specifically performing work at the home I would rent at 4617 Madreperla Street, Las
Vegas, Nevada. The work included digging a trench adjacent to the driveway at 4617
Madreperla to accommodate COX’s cable wire. The work from the trenching caused the COX
cable to become dislodged from the seam in the concrete between the gutter and the driveway

causing the cable to loosely run across the bottom of the driveway creating a literal snare

hazard.
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6. Because the cable was placed in the seam between the driveway and the gutter, after
the cable came loose, sometimes the cable would run across the base of the driveway as
depicted above, and sometimes the cable would run into the gutter and street before
disappearing back into the adjacent yard.

7. SUNRISE VILLAS IX hired landscapers to care for the yards in the community.
Even though the cable ran from my yard over which SUNRISE VILLAS IX had a duty to tend,
and ran across the seam between the driveway and gutter, and sometimes street in front of the
home in SUNRISE VILLAS IX, neither COX, nor SUNRISE VILLAS IX took any steps to fix
the condition for a few months.

8. In mid-August 2016 my wife and I moved into 4617 Madreperla and rented the
property. A few days after we moved in, my wife and I flew to New York to visit my daughter
who had recently given birth to my grandchild. My wife and I spent approximately two weeks
in New York before returning to our home in Las Vegas.

9. On August 27, 2016 my wife and I landed in Las Vegas at approximately 10:00 p.m.,
retrieved our luggage from baggage claim, and took a taxi to our home. Sometime before 11:00
p.m. the taxi pulled up at 4617 Mardeperla. My wife got out of the taxi and took some of the
luggage into the garage. I got out of the cab and took a step or two up my driveway when I felt
my foot simply stop moving. At the time I would use a walker now and then for balance when I
was exerting significant energy or had a particularly long day. At the time, I did not know that
the COX cable had caught my foot. I fell forward, over the top of my walker, and crashed onto
the cement driveway.

10. The following day my wife told SUNRISE VILLAS IX about the cable wire that

was running across the base of the driveway. My wife specifically approached the SUNRISE
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landscaper who was driving a golf cart around the community and told the landscaper about the
cable. At the time neither myself nor my wife knew why the cable wire was there, and we did
not know who had installed it. SUNRISE VILLAS IX took no steps to fix the hazardous
situation, and instead merely placed small yellow flags at the location where the wire left the
driveway and was buried underground.

11. The exposed cable wire remained at the base of my driveway for over two months
after I fell, with no one taking any steps to fix the hazard. Finally, in October 2016, a COX van
parked in front of the home next to 4617 Madreperla. My wife spoke with the COX employee
and showed the COX employee the exposed cable wire. The COX employee told my wife the
wire was a COX cable wire and when inspecting the area more closely exclaimed, “Well that’s
not safe.” Very shortly thereafter another COX vehicle arrived at 4617 Madreperla and fixed
the exposed cable wire. This time COX not only placed the cable wire into the seam between
the base of the driveway and the gutter, but also cemented over the wire to make sure it would
not come out of the seam.

12. COX did not place the cable in my driveway. COX placed the cable in the seam
between my driveway and the gutter that serviced the neighborhood homes in SUNRISE
VILLAS IX. At the base of my driveway was a seam, and on the other side of the seam was the
gutter that serviced the neighboring homes in SUNRISE VILLAS IX by allowing water to flow
out of the neighborhood and into the sewer. The cable was placed in this seam that lay between
the subject driveway and the community gutter.

13. COX first placed the cable in the seam between my driveway and the community

gutter. Once the cable was removed from the seam between the driveway and the community
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gutter it would sometimes lay in the driveway, would sometimes lay in the gutter, and at times
even lay in the street.

14. The subject cable serviced my neighbor’s home, and ran from my yard, across the
seam between the driveway and gutter, and then ran to my neighbor’s home.

15. The HOA has stated it hired two landscapers, Sesman and Duslak to tend and care
for the yards in the neighborhood. It is my understanding COX performed work in the yard next
to my driveway by digging a trench to install the cable. COX denies they dug the trench. If
COX is telling the truth, that would only leave the SUNRISE landscapers as the party who
performed the work which unearthed the cable.

16. While living at SUNRISE VILLAS IX, my wife and I specifically asked the
landscapers to perform various landscaping tasks. These included trimming the palm tree in our
yard. When my wife asked that the tree be trimmed, the landscapers told her they could not
perform the work unless and until SUNRISE authorized it and instructed the landscapers to
perform the work.

17. 1 personally witnessed the landscapers at SUNRISE VILLAS IX use the SUNRISE
golf cart and other equipment to perform their landscaping responsibilities at SUNRISE. Even
though SUNRISE changed landscapers while my wife and I lived in the subject home, the
landscapers continued to use the same golf cart and other landscaping equipment that was
provided by SUNRISE.

/1
/11

/11
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18. When I fell is was around midnight. I believe the lighting in the area (which is the
exclusive obligation of SUNRISE VILLAS IX) was insufficient. I believe the lack of lighting

caused or contributed to me falling as I had no chance to see the cable.

DATED this day of , 20

SIMONE RUSSO, M.D.

SUBSCRIBED AND SWORN TO before me
this day of , 20

Notary Public in an for said County and State.
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AFFIDAVIT OF BARBARA RUSSO
STATE OF NEVADA )
COUNTY OF CLARK )) >

BARBARA RUSSO, being first duly sworn, deposes and says:

1. My husband is the Plaintiff in Case No. A-17-753606-C.

2. I am personally familiar with the facts and circumstances surrounding this matter and
am competent to testify hereto.

3. As I understand it, COX cable installed a cable wire to service my neighbor’s home.
COX buried its cable under the front yard of the home I was renting. When the cable had to
cross my driveway, rather than ensuring that the cable ran underground like they did in my yard,
COX merely set its cable in the seam at the base where the driveway met the gutter. Once the
cable reached my neighbor’s yard, COX would buried its cable under that yard.

4. COX’s decision to merely place its cable in the seam between the base of my
driveway and the community gutter resulted in the cable coming out of the driveway seam and
creating a ridiculously hazardous condition.

5. As I understand it, in mid-August 2016 COX was working at SUNRUSE VILLAS
IX, specifically performing work at the home I would rent at 4617 Madreperla Street, Las
Vegas, Nevada. The work included digging a trench adjacent to the driveway at 4617
Madreperla to accommodate COX’s cable wire. The work from the trenching caused the COX
cable to become dislodged from the seam in the concrete between the gutter and the driveway

causing the cable to loosely run across the bottom of the driveway creating a literal snare

hazard.
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6. Because the cable was placed in the seam between the driveway and the gutter, after
the cable came loose, sometimes the cable would run across the base of the driveway as
depicted above, and sometimes the cable would run into the gutter and street before
disappearing back into the adjacent yard.

7. SUNRISE VILLAS IX hired landscapers to care for the yards in the community.
Even though the cable ran from my yard over which SUNRISE VILLAS IX had a duty to tend,
and ran across the seam between the driveway and gutter, and sometimes street in front of the
home in SUNRISE VILLAS IX, neither COX, nor SUNRISE VILLAS IX took any steps to fix
the condition for a few months.

8. In mid-August 2016 my husband and I moved into 4617 Madreperla and rented the
property. A few days after we moved in, my husband and I flew to New York to visit my
daughter who had recently given birth to my husband’s grandchild. My husband and I spent
approximately two weeks in New York before returning to our home in Las Vegas.

9. On August 27, 2016 my husband and I landed in Las Vegas at approximately 10:00
p.m., retrieved our luggage from baggage claim, and took a taxi to our home. Sometime before
11:00 p.m. the taxi pulled up at 4617 Mardeperla. I got out of the taxi and took some of the
luggage into the garage. My husband got out of the cab and took a step or two up my driveway
when he fell forward, over the top of his walker, and crashed onto the cement driveway.

10. The following day I told SUNRISE VILLAS IX about the cable wire that was
running across the base of the driveway. I specifically approached the SUNRISE landscaper
who was driving a golf cart around the community and told the landscaper about the cable. At
the time neither I nor my husband knew why the cable wire was there, and we did not know

who had installed it. SUNRISE VILLAS IX took no steps to fix the hazardous situation, and
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instead merely placed small yellow flags at the location where the wire left the driveway and
was buried underground.

11. The exposed cable wire remained at the base of my driveway for over two months
after my husband fell, with no one taking any steps to fix the hazard. Finally, in October 2016,
a COX van parked in front of the home next to 4617 Madreperla. I spoke with the COX
employee and showed the COX employee the exposed cable wire. The COX employee told me
the wire was a COX cable wire and when inspecting the area more closely exclaimed, “Well
that’s not safe.” Very shortly thereafter another COX vehicle arrived at 4617 Madreperla and
fixed the exposed cable wire. This time COX not only placed the cable wire into the seam
between the base of the driveway and the gutter, but also cemented over the wire to make sure it
would not come out of the seam.

12. COX did not place the cable in my driveway. COX placed the cable in the seam
between my driveway and the gutter that serviced the neighborhood homes in SUNRISE
VILLAS IX. At the base of my driveway was a seam, and on the other side of the seam was the
gutter that serviced the neighboring homes in SUNRISE VILLAS IX by allowing water to flow
out of the neighborhood and into the sewer. The cable was placed in this seam that lay between
the subject driveway and the community gutter.

13. COX first placed the cable in the seam between my driveway and the community
gutter. Once the cable was removed from the seam between the driveway and the community
gutter it would sometimes lay in the driveway, would sometimes lay in the gutter, and at times
even lay in the street.

14. The subject cable serviced my neighbor’s home, and ran from my yard, across the

seam between the driveway and gutter, and then ran to my neighbor’s home.
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15. The HOA has stated it hired two landscapers, Sesman and Duslak to tend and care
for the yards in the neighborhood. It is my understanding COX performed work in the yard next
to my driveway by digging a trench to install the cable. COX denies they dug the trench. If
COX is telling the truth, that would only leave the SUNRISE landscapers as the party who
performed the work which unearthed the cable.

16. While living at SUNRISE VILLAS IX, my husband and I specifically asked the
landscapers to perform various landscaping tasks. These included trimming the palm tree in our
yard. When I asked that the tree be trimmed, the landscapers told me they could not perform the
work unless and until SUNRISE authorized it and instructed the landscapers to perform the
work.

17. 1 personally witnessed the landscapers at SUNRISE VILLAS IX use the SUNRISE
golf cart and other equipment to perform their landscaping responsibilities at SUNRISE. Even
though SUNRISE changed landscapers while my husband and I lived in the subject home, the
landscapers continued to use the same golf cart and other landscaping equipment that was
provided by SUNRISE.
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18. When my husband fell is was around midnight. I believe the lighting in the area
(which is the exclusive obligation of SUNRISE VILLAS IX) was insufficient. I believe the lack

of lighting caused or contributed to me falling as my husband had no chance to see the cable.

DATED this day of , 20

BARBARA RUSSO

SUBSCRIBED AND SWORN TO before me
this day of , 20

Notary Public in an for said County and State.
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s | 186 1784249
SUNRISE VILLAS IX /

EOQOMEOWNERS ASSOCIATION INC.

AMENDMENTS TO COVEN2NTS, CONDITIONS AND RESTRICTICONS
Zpproved April 22, 1983 by action of the Board of Directors

AMENDMENT NO., 1.
Change Sub-gecticon 3.19 to read as follows:

3.19. Each owner shall pay when due. before
delinguency, all taxes, asssssments, levies, fees and all
other public charges and utility fees, includinc sewer

" service fees, and charges of every*kind and nature, whether
0of a like or different nature, imposed upon or assessed
against his lot and/or his interest in the common area.

This is an amendment +o the Declaration of Covenants, Conditions
and Restrictions for Sunrise Villas IX, originally recorded
September 12, 1380, Book 1280, Instrument 1239888.

WHEN RECORDEP RETURN TOC:
LEVY REALTY /COMPANY

3233 W CHARBLESTON SUITE 110
LAS VEGAS NEV BSl02

SVHA000094
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o | | | 784249

‘aem | THS by
SUNRIZE VILLAS IX

HOMEOWNERS ASSOCIATION INC.

AMENDMEINTS TO COVEINANTS, CONDITIONS AND RESTRICTIONS |
Approved April 22, 1983 by action of the Bcard of Directors

AMENDMENT NQ. 2.

Change Sub-section 5.035 Paragraph (c¢), second sentence, to
read as follows:: S

SVHAO000095
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KEITTICTLONS for Sunrise villas L&,

2. Wrought iron guard gates and closures at front courtyarzd
areas of interior home units have been approved. '

3. Wrought iron guard gates at front entrances c¢f end home
units have been approved.

4. Wrought iron window guards on entrance walls of end home
units facing Madreperla St. or Billman St. extension through

the guard house, are prohibited,

5. Wrought iron window guards on entrance walls of end home
units facing each other, parallel or at an angle, are
prchibited unless owner of the facing preperty gives written
approval to the Beoard cof Directors.

€. Wrought iron window guards or sliding door guards on rear
pvatio of all home units abutting the interiocr common areas
of Block 2 (La Fortuna to La Cara), Block 3 {La Cara to
Malabar) and Block 4 (Malazbar to Laconia), are prochibited.

7. Homeowner will be responsible for acceptable maintenance
of all the guard material installed, including all coverad
window and wall areas, plus an 18 inch border outside the

periphery of the guard material,

8. Whenever a homeowners struciure 1s painted by the Association,
the homeowner will also paint the guard material and areas
specified in No. 7 above, unless detrimental rusting dictates

that additional painting is reguired,.

9. The cutside surface of all main wrought iron guard materéal
shall not project more than 2 1/2 inches from the face of
the structure wall.

10. The Beard of Directors may specify paint color of the guard

materials.

11. Notwithstanding all of the above, the Board of Directors of
Sunrise villas IX, reserves the right to change or cancel

this Amendment No. 4.

This is an amendment to the Declaraticn of Covenants, Conditions and
Restrictions for Sunrise Villas IX, originally recorded September 12,

1980, Book 1280, Instrument 1239888,

SVHA00009/#77
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L e | | 78424

resx | H4 =
SUNRISE VILLAS IX
HOMEOWNERS ASSCOCIATION INC.

AMENDMENT TO COVEN2NTS, CONDITIONS AND RESTRICTIONS
Approved May 17, 1383 by acticn of the Bcard of Directors

AMENDMENT NO. 5.

ANIMAL CONTRCL

The following rules and regulaticons are intended to supplement
Sub~section 3.04 of the Covenants, Conditions and Restrictions.

.

L. Each residential unit shall be limited to two (2) pets.

2., Pet owners are responsible for preventing their pets from
becoming a public nuisance or annoyance.

3. Pets will be on a leash at all times when outside of its owner's
residential unit., Clark County, Nevada, has a leash law which
can alsoc be applied.

4. To aveoid the nuisance and annovance of pet urine and droppings
in Sunrise villas IX and damage to lawns, trees, shrubs and
tructures, pets must be walked to the outside of the complex:
via the streets and curbs. Any droppings en route will be
picked up and properly disposed of by the pet attendant.

5. The exterior perimeter sidewalk is a part of Sunrise Villas IX
cemplex; therefore, pets will be walked in the street curb and
net allowed to produce droppings on the sidewalk, corner lawn
areas or planting areas unless immediately removed and properly
disposed of by the pet attendant.

6. Violators of these rules and regulations are subject to the
fines as established by the Board of Directors. If a violator
is a renter, guest or dependent, fines will be assessed against
the owner of the renter’'s residence.

This is an amendment to the Declaration of Covenants, Conditio;s and
Restyrictions for Sunrige Villas IX, originally recorded September 12,
1980, Book 1280, Instrument 1239888.

WHEN RECORDED RETURN TO
LEVY REALTY COMPANY
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AMENDMENT TO THE CC&RS
oF

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

This amendment to the Covenant, Conditions and Restrictiocis orig-

inally recorded September 12, 1980, Book 1280, Instrument
#1239888. of Sunrise villas IX Homeowners Association is wnide
this 9th day of December 1993. The Amendment reads ags 7.1 ows:

SECTION &
COVENANT FOR MAINTEMNANCE ASSESSMENT

Section .02 (d) Homeowners will have the financial respors.-
bility for the repair and/or replacement of their roofs.

I hereby certify that the above and foregoing amendment to tre
CC&Rs are a true and correct copy of Sunrise Villas IX Homeowner
Association as adopted on this oth__ day of December, 19%.:.

s

signature
Secretary,
Sunrise villas IX H.G.A.
Charles Ervickson

/2

, CELBY MOTLEY 8
“OLTTORY L UBLIC. STATE OF GEVADA

. iy COMMIZZION EXF-RES

NOV. 23, 1986

LR e v ans st vsoinosyss CEELEXLAAERZLY,

CLARK COUNTY, NEVADA
JOAN L. SWIFT, RECORDER
RECORDED AT REQUEST OF:
R GRIECQ

B1-@4-94 Q9143 vJT i
BOOK: 9401@4 NsT: BA754
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AMENDMENT NO. 8 TO THE CC&Rs
OF
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

This amendment to t he Covenant, Conditions and Restrictions (CC&Rs)originally
recorded September 12, 1980, Book 1280, Instrument #1239888, of Sunrise Villas

IX Homeownmers Association is made this 10th day of January, 1996,
The amendment changes Sub-section 5.05, paragraph (¢) to read as follows:

(c) To provide exterior maintenance of each residence building
within the properties, which maintenance shall include painting, facia
boards and exterior building walls. Such exterior maintenance shall
not include any action with respect to glass surfaces; heating,
ventilating and air conditioning units; roofs, gutters, downspouts; _
garage and entrance doors (except maintenance painting); landscaping
and retaining walls of the patios, entryways, courtyards and other
open areas on a lot; patio covers or other additions built or
maintained on a lot by an owner; or utility facilities on a lot which are
not Common Utility Facilities; and shall not include maintenance,
repairs or replacements required by reason of the negligent or willful
act of an owner, his family or tenants, guests or invitees, or by

reason of damage or destruction caused by any of the perils covered
by a standard form fire insurance policy with extended coverage

endorsement, or caused by flood, earthquake or other Act of God.
Except as provided in Section 8 hereof, such excluded maintenance,

A N

repairs and replacements shall be the responsibility of each owner.

ent to the CC&Rs is a true and
s Associatign as adopted by action of

I certify that the above and foregoing Amend
correct copy of Sunrise Villas IX Homeq
the Board of Directors on this 10th day

O W&ﬁda@f o

%‘W /776 “‘V) Rebert G, ckerman
& Ak

. 407 Secretary
) ar Sunrise Villas IX Homeowners Association
| >ty QW

I NOTABY PUBLIC  §
LERAD  STATE OF NEVADA §
A, F County of Glark
GWEN SMITH 3
1998 §
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AMENDMENT OF DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS FOR
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

This Amendment shall amend, supplement ind modify those certain Covenants,
Conditions & Restrictions (CC&Rs) recorded on September 11, 1980 and executed by
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION and recorded in the Records
of Clark County, Nevada, at Book 1280 as Instrument No. 1239888. In the event of any
conflict between the origimal CC&Rs and this Amendment, this Amendment shall
control. Except as amended, supplemented and modified hereby, the original CC&Rs
shall remain in full force and effect.

The CC&Rs are hereby supplemented by adding as Paragraph 3.23 of Article 11

therenf the fallowAno-

IN WITNESS WHEREOF, the undersigned has hereunto set his hand this o2 &

day of S @ﬁz,a“; , 2001.

SUNRISE VILLAS IXX E-IOMEOWNERS ASSOCIATION

“.\‘I"I_'."I'.'I DODTQYMENTT

N ::% ;Z Ty AUUL, UY J0% L DU

%MWI) / !

NOTAKY PUBLIC /=
e

WHEN RECORDED RETURN TO: N
The Law Offices of Jay Hampton & Associates
701 N. Green Valley Pkwy., #200
Henderson, Nevada 89014
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APNi#is: o

162-24-310-001 through 162-24-310-093, and
162-24-313-001 through 162-24-313-031, and
162-24-395-001 through 162-24-395-002, and
162-24-397-001 through 162-24-397-007

Tenth Amendment to Restrictions
(Document Type)

Recording Requested by:

Sunrise Villas IX Homeowners’ Association

Return to:

Wright Law Firm Ltd
7065 West Ann Road, Suite 130-663
Las Vegas, Nevada 89130

1A.App.182

Inst #: 20140402-0001220
Fees: $20.00

N/C Fee: $0.00

04/02/2014 11:49:42 AM
Receipt #: 1980951
Requestor:

WRIGHT LAW FIRM LTD
Recorded By: ARO Pgs: 4
DEBBIE CONWAY

CLARK COUNTY RECORDER
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TENTH AMENDMENT TO
DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS FOR SUNRISE VILLAS IX

THIS TENTH AMENDMENT TO DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS FOR SUNRISE VILLAS IX ("Tenth
Amendment") for Sunrise Villas IX Homeowners’ Association, a Nevada non-
profit corporation ("Association"), is made with respect to that certain real
property located in Clark County, Nevada, commonly known as Sunrise Villas IX
("Property"), more particularly described in the Declaration. Unless otherwise
defined herein, all capitalized terms shall have the meanings ascribed to such
terms in the Declaration.

WITNESSETH:

WHEREAS, On September 11, 1980, Emerson Development Company, a Nevada
Corporation (“Developer” or "Declarant") executed that certain Declaration of
Covenants, Conditions and Restrictions for Sunrise Villas IX (“Declaration”), and
recorded the same on September 11, 1980, as Instrument No. 1239888, in Book
No. 1280, [Instrument #: 198009120039888] in the Official Records of Clark
County, Nevada; and

WHEREAS, On June 3, 1983, the Association recorded that certain Amendments
to Covenants, Conditions and Restrictions (“Amendment No.’s 1 - 5”), as
Instrument No. 198306030004249, in the Official Records of Clark County,
Nevada; and

WHEREAS, On November 26, 1991, the Association executed that certain
Amendment to the CC&Rs of Sunrise Villas IX Homeowners Association (“Sixth
Amendment”), and recorded the same on March 3, 1992, as Instrument No.
01166, in Book No. 920303, [Instrument #: 199203030001166] in the Official
Records of Clark County, Nevada; and

WHEREAS, On December 9, 1993, the Association executed that certain
Amendment to the CC&Rs of Sunrise Villas IX Homeowners Association
(“Seventh Amendment”), and recorded the same on January 4, 1994, as
Instrument No. 00754, in Book No. 940104, [Instrument #: 199401040000754]
in the Official Records of Clark County, Nevada; and

1A.App.183
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WHEREAS, On January 10, 1996, the Association executed that certain
Amendment No. 8 to the CC&Rs of Sunrise Villas IX Homeowners Association
(“Eighth Amendment”), and recorded the same on January 23, 1996, as
Instrument No. 00892, in Book No. 960123, [Instrument #: 199601230000892]
in the Official Records of Clark County, Nevada; and

WHEREAS, On February 28, 2001, the Association executed that certain
Amendment of Declaration of Covenants, Conditions and Restrictions for Sunrise
Villas IX Homeowners Association (“Ninth Amendment”), and recorded the same
on March 28, 2001, as Instrument No. 01270, in Book No. 20010328, [Instrument
#: 200103280001270] in the Official Records of Clark County, Nevada; and

WHEREAS, Section 9 General Provisions, Subsection 9.06, of the Declaration
allows amendment of the Declaration by an instrument (“Instrument”) signed by
members of the Association (“Members”) representing not less than fifty-one
percent (51%) of the voting power in the Association; and

WHEREAS, the Association desires to amend certain provisions of the
Declaration;

NOW THEREFORE, the following sections of the Declaration are hereby
amended, changed, deleted, or added as follows:

A new Section 10 Right to Assign Future Income is hereby added to the
Declaration:

SECTION 10
RIGHT TO ASSIGN FUTURE INCOME
The Association may assign its right to future income, including the right
to receive assessments for common expenses, only upon the approval by vote or
written consent of members representing not less than fifty-one percent (51%) of
the voting power in the Association.

All other provisions of the Declaration not amended, changed, deleted, or
added as outlined herein shall remain in full force and effect.

111
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CERTIFICATION

I, the undersigned, do hereby certify that I am the President of Sunrise Villas X
Homeowners’ Association. I further certify that the foregoing Tenth Amendment
to Declaration of Covenants, Conditions and Restrictions for Sunrise Villas IX
was adopted by an Instrument signed by Members representing not less than fifty-
one percent (51%) of the voting power in the Association, the original ballots
(collectively constituting the Instrument) of which are on file in the Association’s
official records as of this date.

- 3/ 3// /¥
Rita, V. Ehregtoa P

/ER‘\ lc\ V , E\( es /ngcu[), its President

[Written Name]

State of Nevada
County of Clark

This instrument was acknowledged before me on mﬂ A C%I 5 / ,
2014 by Yita V. EN{CSM AN as President of Sunrise Villas IX
Homeowners’ Association.

SUZANNE NGUYEN
% Notary Public, State of Nevada
3 Appointment No. 06-108701-1
¥ My Appt. Expires Oct 18, 2014

. e —

wz
@Waﬁal ofﬁcér)’c)
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Recorded Interview of J&G Lawn Maintenance Employee, Tom Bastian 11/30/2016

JOHN: Alright, today is the 30" of November, 2016. My name is John Drase and I’'m interviewing Tom, is
it Bas-teen?

TOM: *B-ah-st-chun*

JOHN: Bastian. Tom, are you aware that I’'m recording our conversation?

TOM: Yes

JOHN: Is it with your permission that | am doing so?

TOM: Yes

JOHN: ok, for the record, would you state your full name and spell your last name, please?
TOM: Thomas Wayne Bastian, B-A-S-T-I-A-N

JOHN: for ID purposes, can | have a date of birth

TOM: March 30™, ‘94

JOHN: Wow.*chuckles* Yeah! Ok, you're a Las Vegan?

TOM: yeah

JOHN: How long you been in Vegas?

TOM: Uh, my whole life. | moved up to Reno for 4-ish years for school and stuff, but I’'m back here so

JOHN: So you’re a native, so yeah, you know, my daughter’s there, so | know it’s possible. And actually,
you’re employed, by whom?

TOM: uh, J&G Landscaping

JOHN: J&D is it?

TOM: J&G

JOHN: J&G Landscaping, yep. And how long you been with them?
TOM: um almost 3 months

JOHN: How long have you been in the landscaping business?

TOM: uh, | did it up in Reno, for the summers and stuff like that, uh, when | was off from school and
stuff, so

JOHN: so you’ve got experience

TOM: hit or miss, | mean, with my dad, about 10 years, but | mean like, other than that, its been like 3-4
professional years

1A.App.187
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JOHN: Ok, 3 on your own. And, um, ok so you work at like Sunrise Villas 9
TOM: mm-hmm
JOHN: that’s your, you're the on-site

TOM: yeah, I'm technically the landscaper, maintenance guy here, | mean, pretty much anything plant-
wise or water-wise

JOHN: so you tend to the plants, the irrigation

TOM: mm-hmm

JOHN: um and if someone complains and says their drain isn’t working, they don’t call you?
TOM: no, that’s not my

JOHN: you don’t do that

TOM: We stay on the outside of all the housing units, we only focus on like the grass, the bushes and
the trees

JOHN: common areas?

TOM: yeah

JOHN: you have anything to do with the easements, do you do anything (um)with easements?
TOM: No

JOHN: you don’t even dig around there, | don’t think, do you?

TOM: No

JOHN: and you are aware there are easements here for phones, and for cables

TOM: yeah, no, we stay away from that because that’s not us, and we don’t even want to cut anything
accidentally, so that’s why we stay to our own territory.

JOHN: You don’t have any sprin- you have PVC sprinkler lines, and what are they, half inch?
TOM: yeah, half inch

JOHN: halfinch, so and their offset probably 12- 15 inches at least

TOM: yeah

JOHN: so 15 inches offset

TOM: err, you know, there’s plenty of room from like the separation of those two things
JOHN: so, you’ve got plenty of clearance?

TOM: yeah

1A.App.188
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JOHN: mmk, so you, when you go through the community in the morning, you look at things, right? |
mean, | mean, you not necessarily look at things, but you’re aware of things

TOM: yeah
JOHN: like if you saw a bush broken, or a tree-limb broken, you would tend to it?
TOM: yeah

JOHN: and uh, if you saw someone had dug a hole in the middle of the common area, you’d probably
stop and ask “what’s this?”

TOM: yeah

JOHN: but if you saw anybody like working in the areas, on their garage or on their bushes or
something, or any stuff like that on their own property, or a vendor doing something, you wouldn’t be
do much with that, you wouldn’t have anything to do with that--

TOM: no, | stay on my own the whole time, and do, either what my boss texts me to do, or whatever
the community lets me know needs to be done. Or like you said, | find something that needs to be fixed

JOHN: ok. So actually, you know, | mean like if you opened up an irrigation line, you would close it up
before you left

TOM: oh, definitely
JOHN: *chuckles* you wouldn’t leave anything overnight err—

TOM: You don’t leave breadcrumbs or laying around. You just have to finish the job, whatever you're
doing.

JOHN: orsecureitor

TOM: yeah

JOHN: or make sure that it’s safe. You would not do anything like that
TOM: mm-hmm

JOHN: ok. Did you ever notice, (umm umm uh) I’'m going to talk about the property, I'm sorry, I’'m going
to change modes here for a moment-the property on 4617 Madreperla St.

TOM: yeah, it’s right over there
JOHN: just down the block
TOM: yeah

JOHN: and I’'m going to show you a photo of something, and you tell me if you’ve ever seen anything
like this, and what you know about this, ok

TOM: yeah

1A.App.189



1A.App.190

JOHN: ok, so I'll show you this, it shows like a line on a driveway, looks like a, looks like some type of
line, phone(inaudible) did you ever see this?

TOM: I'veseen it, but all | ever did, | checked to make sure it was an electrical line, and | left it
completely alone

JOHN: cuz you wouldn’t be doing anything electrical
TOM: yeah
JOHN: especially with wire

TOM: | even called my boss right there, | was like “ this isn’t irrigation” and he told me to just go away,
and | just, you know, | just stayed on my own, and just didn’t level with it

JOHN: Did you notice people working around that area?

TOM: Um, it was a couple weeks after | started working here. | think | say, like, some kind of, like Cox or
something like that. Like, some kind of cable company

JOHN: and were they handling that line we’re talking about?

TOM: for the most part, | mean, | had only passed them on the golf cart, you know, a few times, but
every time | saw them, they were doing something with that house in the front, and | just was assuming
it was the line

JOHN: ok, but again, you don’t get involved in that

TOM: No

JOHN: they don’t call you and tell you “we’re digging” or anything?

TOM: yeah, no, that’s not my thing

JOHN: They don’t do that

TOM: | was on the outside of the property that day, doing some trimming for the bushes

JOHN: So, about what time did you first see that? It was in the morning that you saw that lying in the--
TOM: yeah, it was somewhere between 10:00 and 12:00, something like that

JOHN: and the cable guys had gone, or left or they were here, or they were—

TOM: umm, | had only seen them once, and then, when | was leaving for my day, | had seen the truck
just there again, but | had no idea, so

JOHN: so you don’t know if they cleaned up the area, or if they left it, you don’t know?
TOM: no
JOHN: I mean, it’s for sure, you didn’t do this

TOM: No
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JOHN: you wouldn’t have pulled up and thrown it on the driveway
TOM No

JOHN: you just, you don’t handle those things

TOM: mm-mm

JOHN: and nobody in the community would’ve dug that up

TOM: yeah

JOHN: | don’t see anyone going in there and doing that and leaving that, so it looks like, umm, the cable
was just left there. And | don’t know if there’s a problem with the instillation, or whatever it was. | don’t
know, and | don’t really care, really. But I'm just concerned that it was left there

TOM: mm-hmm

JOHN: and had you known that as gonna be there all night, you probably would’ve said something, or
you know, wouldn’t you

TOM: well, I mean, I let my boss know about like, you know, like that’s something | can’t handle. But
past that, nothing

JOHN: but it would be unfair for me to say you should’ve been over, taking care of business, | mean cuz
like, that’s not your business

TOM: yeah no, | don’t do anything electrical. | would never do anything electrical

JOHN: No. Then you don’t interfere

TOM: uhh-uhh(no)

JOHN: Ok, so one more time, | want to just remind you that | was recording our entire conversation
TOM: Yes

JOHN: And was it with your permission that | was doing so?

TOM: Yep

JOHN: Great. | want to thank you so much.
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Electronically Filed
7/30/2018 3:53 PM
Steven D. Grierson
CLERK OF THE COU

DAVID F. SAMPSON, ESQ.

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON, LLC
630 S. 3rd Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david@davidsampsonlaw.com

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

SIMONE RUSSO, )

)
Plaintiff, )

)
Vs. ) CASE NO: A-17-753606-C

) DEPT. NO: XVI

COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWIJAMES MANAGEMENT &
CONSULTING, LLC., AND DOES I -V,
and ROE CORPORATIONS I-V,
inclusive,

Defendants.

N N N N N N N N N N

SUPPLEMENT TO PLAINTIFE'S OPPOSITION TO DEFENDANT SUNRISE WILLAS
IX HOA’S MOTION FOR SUMMARY JUDGMENT

COMES NOW Plaintiff, SIMONE RUSSO, by and through his attorneys of record and
hereby supplements his Opposition to Defendant’s motion for summary judgment.
The unsigned affidavits of Simone Russo and Barbara Russo were inadvertently attached

to Plaintiff’s Opposition to Defendant’s motion for summary judgment. Plaintiff provides the

/1
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signed affidavits in supplement to his Opposition, attached hereto as Exhibit “1”

DATED THIS 30" day of July, 2018

LAW OFFICE OF DAVID SAMPSON, LLC.

BY: /s David Sampson

DAVID F. SAMPSON, ESQ.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3rd Street

Las Vegas, NV 89101

Fax No: 888-209-4199
Email:david@davidsamsponlaw.com
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I certify that I am an employee of THE LAW OFFICE OF DAVID SAMPSON, and that
on this 30" day of July, 2018, I served a copy of the foregoing SUPPLEMENT TO
OPPOSITION as follows:

X Electronic Service through the Court’s online filing system.

ANTHONY SGRO, ESQ.
720 S. Seventh St. 3™ Floor
Las Vegas NV 89101
Attorney for Defendant
BUSHBAKER

WILL LEMKUL, ESQ.
CHRISTOPHER A. TURTZO, ESQ.
3770 Howard Hughes, Pkwy Suite 170
Las Vegas NV 89169

Attorney for Defendant

IES RESIDENTIAL INC. and

COX COMMUNICATIONS

JONATHAN C. PATTILLO, ESQ.
SPRINGEL & FINK, LLP

10655 Park Run Drive, Suite 275
Las Vegas, Nevada 89144
Attorney for Defendant

SUNRISE VILLAS IX HOA

s/ Amanda Nedder
An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC.
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AFFIDAVIT OF SIMONE RUSSO, M.D.
STATE OF NEVADA )
COUNTY OF CLARK )) >

SIMONE RUSSO, M.D., being first duly sworn, deposes and says:

1. I'am the Plaintiff in Case No. A-17-753606-C.

2, Tam personally familiar with the facts and circumstances surrounding this matter and
am competent to testify hereto.

3. As Tunderstand it, COX cable installed a cable wire to service my neighbor’s home.
COX buried its cable under the front yard of the home I was renting. When the cable had to
cross my driveway, rather than ensuring that the cable ran underground like they did in my yard,
COX merely set its cable in the seam at the base where the driveway met the gutter. Once the
cable reached my neighbor’s yard, COX would buried its cable under that yard.

4. COX’s decision to merely place its cable in the seam between the base of my
driveway and the community gutter resulted in the cable coming out of the driveway seam and
creating a ridiculously hazardous condition.

5. As lunderstand it, in mid-August 2016 COX was working at SUNRISE VILLAS IX,
specifically performing work at the home I would rent at 4617 Madreperla Street, Las Vegas,
Nevada. The work included digging a trench adjacent to the driveway at 4617 Madrepetrla to
accommodate COX’s cable wire. The work from the trenching caused the COX cable to
become dislodged from the seam in the concrete between the gutter and the driveway causing
the cable to loosely run across the bottom of the driveway creating a literal snare hazard.

6. Because the cable was placed in the seam between the driveway and the gutter, after
the cable came loose, sometimes the cable would run across the base of the driveway as

Ly
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6. Because the cable was placed in the seam between the driveway and the gutter, after
the cable came loose, sometimes the cable would run across the base of the driveway as
depicted above, and sometimes the cable would run into the gutter and street before
disappearing back into the adjacent yard.

7. SUNRISE VILLAS IX hired landscapers to care for the yards in the community.
Even though the cable ran from my yard over which SUNRISE VILLAS IX had a duty to tend,
and ran across the seam between the driveway and gutter, and sometimes street in front of the
home in SUNRISE VILLAS IX, neither COX, nor SUNRISE VILLAS IX took any steps to fix
the condition for a few months.

8. In mid-August 2016 my wife and I moved into 4617 Madreperla and rented the
property. A few days after we moved in, my wife and I flew to New York to visit my daughter
who had recently given birth to my grandchild. My wife and I spent approximately two weeks
in New York before returning to our home in Las Vegas.

9. On August 27, 2016 my wife and I landed in Las Vegas at approximately 10:00 p.m.,
retrieved our luggage from baggage claim, and took a taxi to our home. Sometime before 11:00
p.m. the taxi pulled up at 4617 Mardeperla. My wife got out of the taxi and took some of the
luggage into the garage. I got out of the cab and took a step or two up my driveway when I felt
my foot simply stop moving. At the time I would use a walker now and then for balance when I
was exerting significant energy or had a particularly long day. At the time, I did not know that
the COX cable had caught my foot. 1 fell forward, over the top of my walker, and crashed onto
the cement driveway.

10. The following day my wife told SUNRISE VILLAS IX about the cable wire that
was running across the base of the driveway. My wife specifically approached the SUNRISE
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landscaper who was driving a golf cart around the community and told the landscaper about the
cable. At the time neither myself nor my wife knew why the cable wire was there, and we did
not know who had installed it. SUNRISE VILLAS IX took no steps to fix the hazardous
situation, and instead merely placed small yellow flags at the location where the wire left the
driveway and was buried underground.

11. The exposed cable wire remained at the base of my driveway for over two months
after I fell, with no one taking any steps to fix the hazard. Finally, in October 2016, a COX van
parked in front of the home next to 4617 Madreperla. My wife spoke with the COX employee
and showed the COX employee the exposed cable wire. The COX employee told my wife the
wire was a COX cable wire and when inspecting the area more closely exclaimed, “Well that’s
not safe.” Very shortly thereafter another COX vehicle arrived at 4617 Madreperla and fixed
the exposed cable wire. This time COX not only placed the cable wire into the seam between
the base of the driveway and the gutter, but also cemented over the wire to make sure it would
not come out of the seam.

12. COX did not place the cable in my driveway. COX placed the cable in the seam
between my driveway and the gutter that serviced the neighborhood homes in SUNRISE
VILLAS IX. At the base of my driveway was a seam, and on the other side of the seam was the
gutter that serviced the neighboring homes in SUNRISE VILLAS IX by allowing water to flow
out of the neighborhood and into the sewer. The cable was placed in this seam that lay between
the subject driveway and the community gutter.

13. COX first placed the cable in the seam between my driveway and the community

gutter. Once the cable was removed from the seam between the driveway and the community
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gutter it would sometimes lay in the driveway, would sometimes lay in the gutter, and at times
even lay in the street.

14. The subject cable serviced my neighbor’s home, and ran from my yard, across the
seam between the driveway and gutter, and then ran to my neighbor’s home.

15. The HOA has stated it hired two landscapers, Sesman and Duslak to tend and care
for the yards in the neighborhood. It is my understanding COX performed work in the yard next
to my driveway by digging a trench to install the cable. COX denies they dug the trench. If
COX is telling the truth, that would only leave the SUNRISE landscapers as the party who
performed the work which unearthed the cable.

16. While living at SUNRISE VILLAS IX, my wife and I specifically asked the
landscapers to perform various landscaping tasks. These included trimming the palm tree in our
yard. When my wife asked that the tree be trimmed, the landscapers told her they could not
perform the work unless and until SUNRISE authorized it and instructed the landscapers to
perform the work.

17. I personally witnessed the landscapers at SUNRISE VILLAS IX use the SUNRISE
golf cart and other equipment to perform their landscaping responsibilities at SUNRISE. Even
though SUNRISE changed landscapers while my wife and I lived in the subject home, the
landscapers continued to use the same golf cart and other landscaping equipment that was
provided by SUNRISE.
iy
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AFFIDAVIT OF BARBARA RUSSO
STATE OF NEVADA )
COUNTY OF CLARK )) SS'

BARBARA RUSSO, being first duly sworn, deposes and says:

1. My husband is the Plaintiff in Case No. A-17-753606-C.

2. Tam personally familiar with the facts and circumstances surrounding this matter and
am competent to testify hereto.

3. As I understand it, COX cable installed a cable wire to service my neighbor’s home.
COX buried its cable under the front yard of the home I was renting. When the cable had to
cross my driveway, rather than ensuring that the cable ran underground like they did in my yard,
COX merely set its cable in the seam at the base where the driveway met the gutter. Once the
cable reached my neighbor’s yard, COX would buried its cable under that yard.

4. COX’s decision to merely place its cable in the seam between the base of my
driveway and the community gutter resulted in the cable coming out of the driveway seam and
creating a ridiculously hazardous condition.

5. As Iunderstand it, in mid-August 2016 COX was working at SUNRISE VILLAS IX,
specifically performing work at the home I would rent at 4617 Madreperla Street, Las Vegas,
Nevada. The work included digging a trench adjacent to the driveway at 4617 Madreperla to
accommodate COX’s cable wire. The work from the trenching caused the COX cable to
become dislodged from the seam in the concrete between the gutter and the driveway causing
the cable to loosely run across the bottom of the driveway creating a literal snare hazard.

6. Because the cable was placed in the seam between the driveway and the gutter, after
the cable came loose, sometimes the cable would run across the base of the driveway as
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6. Because the cable was placed in the seam between the driveway and the gutter, after
the cable came loose, sometimes the cable would run across the base of the driveway as
depicted above, and sometimes the cable would run into the gutter and street before
disappearing back into the adjacent yard.

7. SUNRISE VILLAS IX hired landscapers to care for the yards in the community.
Even though the cable ran from my yard over which SUNRISE VILLAS IX had a duty to tend,
and ran across the seam between the driveway and gutter, and sometimes street in front of the
home in SUNRISE VILLAS IX, neither COX, nor SUNRISE VILLAS IX took any steps to fix
the condition for a few months.

8. In mid-August 2016 my husband and I moved into 4617 Madreperla and rented the
property. A few days after we moved in, my husband and I flew to New York to visit my
daughter who had recently given birth to my husband’s grandchild. My husband and I spent
approximately two weeks in New York before returning to our home in Las Vegas.

9. On August 27, 2016 my husband and I landed in Las Vegas at approximately 10:00
p.m,, retrieved our luggage from baggage claim, and took a taxi to our home. Sometime before
11:00 p.m. the taxi pulled up at 4617 Mardeperla. I got out of the taxi and took some of the
luggage into the garage. My husband got out of the cab and took a step or two up my driveway
when he fell forward, over the top of his walker, and crashed onto the cement driveway.

10. The following day I told SUNRISE VILLAS IX about the cable wire that was
running across the base of the driveway. I specifically approached the SUNRISE landscaper
who was driving a golf cart around the community and told the landscaper about the cable. At
the time neither [ nor my husband knew why the cable wire was there, and we did not know
who had installed it. SUNRISE VILLAS IX took no steps to fix the hazardous situation, and
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instead merely placed small yellow flags at the location where the wire left the driveway and
was buried underground.

11. The exposed cable wire remained at the base of my driveway for over two months
after my husband fell, with no one taking any steps to fix the hazard. Finally, in October 2016,
a COX van parked in front of the home next to 4617 Madreperla. 1 spoke with the COX
employee and showed the COX employee the exposed cable wire. The COX employee told me
the wire was a COX cable wire and when inspecting the area more closely exclaimed, “Well

LR

that’s not safe.” Very shortly thereafter another COX vehicle arrived at 4617 Madreperla and
fixed the exposed cable wire. This time COX not only placed the cable wire into the seam
between the base of the driveway and the gutter, but also cemented over the wire to make sure it
would not come out of the seam,

12. COX did not place the cable in my driveway. COX placed the cable in the seam
between my driveway and the gutter that serviced the neighborhood homes in SUNRISE
VILLAS IX. At the base of my driveway was a seam, and on the other side of the seam was the
gutter that serviced the neighboring homes in SUNRISE VILLAS IX by allowing water to flow
out of the neighborhood and into the sewer. The cable was placed in this seam that lay between
the subject driveway and the community gutter.

13. COX first placed the cable in the seam between my driveway and the community
gutter. Once the cable was removed from the seam between the driveway and the community
gutter it would sometimes lay in the driveway, would sometimes lay in the gutter, and at times
even lay in the street.

14, The subject cable serviced my neighbor’s home, and ran from my yard, across the
seam between the driveway and gutter, and then ran to my neighbor’s home.
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15. The HOA has stated it hired two landscapers, Sesman and Duslak to tend and care
for the yards in the neighborhood. It is my understanding COX performed work in the yard next
to my driveway by digging a trench to install the cable. COX denies they dug the trench. If
COX is telling the truth, that would only leave the SUNRISE landscapers as the party who
performed the work which unearthed the cable.

16. While living at SUNRISE VILLAS IX, my husband and I specifically asked the
landscapers to perform various landscaping tasks. These included trimming the palm tree in our
yard. When [ asked that the tree be trimmed, the landscapers told me they could not perform the
work unless and until SUNRISE authorized it and instructed the landscapers to perform the
work.

17. T personally witnessed the landscapers at SUNRISE VILLAS IX use the SUNRISE
golf cart and other equipment to perform their landscaping responsibilities at SUNRISE. Even
though SUNRISE changed landscapers while my husband and I lived in the subject home, the
landscapers continued to use the same golf cart and other landscaping equipment that was
provided by SUNRISE.
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DEFENDANT SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION’S OMNIBUS REPLY

BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

COMES NOW, Defendant, SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

(hereinafter “Sunrise”), by and through its counsel of record, the law firm of Springel & Fink LLP,

hereby submits its Omnibus Reply in support of its Motion For Summary Judgment.

This Reply is based upon the supporting Memorandum of Points and Authorities and all exhibits

thereto, all pleadings and papers on file in this action, and upon such further, oral, or documentary evidence

as may be presented at the time of hearing on this matter.

DATED this 10th day of August, 2018.

SPRINGEL & FINK LLP

/s/ Jonathan C. Pattillo, Esq.

LEONARD T. FINK, ESQ.

Nevada Bar No. 6296

JONATHAN C. PATTILLO, ESQ.
Nevada Bar No. 13929

10655 Park Run Drive, Suite 275

Las Vegas, NV 89144

Attorneys for Defendant,

SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION
On August 26, 2018, Plaintiff, SIMONE RUSSO (hereinafter “Plaintiff”) tripped on an exposed

coaxial cable located on his private driveway. It is undisputed that this cable sat in a crevice in between
the driveway and the street curb. These areas were private property and not Sunrise’s responsibility to
maintain. They were separate and apart from the common areas. The driveway did not belong to
Sunrise. The cable did not belong to Sunrise. Because these areas were not within Sunrise’s control, and
it had no responsibility for creating or remedying the situation the Court should enter summary
judgment in its favor. Sunrise simply had no duty to maintain the hazard on Plaintiff’s driveway. Neither
Plaintiff’s nor Cox/IES’ Oppositions to Sunrise’s Motion for Summary Judgment offered anything to
create any triable issues of material fact to dispute this. Thus, it should be a sunset for Plaintiff’s claim.

Sunrise moved for summary judgment on the premise that it had no legal duty to maintain the
area where Plaintiff fell, which included the cable wire. In other words, Plaintiff bore the burden for any
hazards that may have been on his driveway. Both Plaintiff and Defendants, COX
COMMUNICATIONS LAS VEGAS, INC. (hereinafter “Cox”) and IES RESIDENTIAL, INC.
(hereinafter “IES”, collectively “Cox’’), opposed the Motion, arguing that Sunrise did have a duty. They
based their arguments on inadmissible “evidence” or simple arguments claiming that Sunrise had a duty
to maintain the coaxial cable because (as they assert) it served other properties or otherwise impacted
both the driveway and the adjacent curb.! Further, their arguments that Sunrise had a responsibility for
the surrounding areas like the gutters and lawn and that Sunrise should be responsible for its
independent contractors Richard Duslak and Justin Sesman, are not persuasive and do not meet their
burdens.? Cox even argues that Sunrise failed to meet its burden in their Motion to assert the
independent contractor defense.’

Neither Opposition, however, establishes that there are any triable issues of material fact as to
whether Sunrise had a duty to maintain the driveway, the crevice or the cable wire itself. Nowhere in

any of their Oppositions did either Cox or Plaintiff point this court to anywhere within the CC&Rs that

! See, Cox’s Opposition at pg 6, lines 10-17; Plaintiff’s Opposition at pg 8, lines 18-20.
2 See, Plaintiff’s Opposition at pg 10, lines 9-11; pg 11, lines 7 — 12, lines 26.

1A.App.208



1A.App.209

state Sunrise responsible for maintaining any of these. Nor did they address Section 5.05(c) that
absolves Sunrise for the negligent acts of third parties. Instead, they both try to use hypotheticals,
inadmissible “evidence,” arguments and self-serving affidavits to try to create a triable issue of material
fact, where there is none.

Although Cox does not have a claim against Sunrise, they still filed an Opposition. This
Opposition supports Plaintiff’s claims and, therefore, should be treated as if Plaintiff wrote it when
determining the parties’ relative legal obligations concerning Motions for Summary Judgment.
Importantly, neither Plaintiff nor Cox fail met their burden under Cuzze v. University & Community
College Systems of Nevada (citing to the U.S. Supreme Court case of Celotex Corp. v. Catrett (477 U.S.
317 (1986)) to transcend the pleadings and submit admissible evidence that create a genuine issue of
material fact.* Sunrise’s obligation is to point out that there is an absence of evidence to support

Plaintiff’s claims, although it certainly did more in its Motion. Sunrise established that it did not have

any legal responsibility to maintain the driveway. Neither the CC&Rs nor NRS statutes say otherwise.

Instead, they can only point to other clauses to try to somehow convince this Court that there is a triable
issue of material fact that Sunrise had some responsibility for areas surrounding the driveway. That does
not establish a duty for the events in THIS case.

II. LEGAL ANALYSIS

Both Plaintiff and Cox premise their Oppositions on the idea that Sunrise had a legal
responsibility for the cable or for the crevice where the cable sat. They, however, do not and cannot
provide evidence or point to a definitive section in the CC&Rs that support their positions. They can
only point to other clauses to try to create the inference of responsibility. But in order to have
responsibility, the governing documents and statutes must clearly lay out what Sunrise could and could
not do, and nowhere does it say that it had the responsibility for owners’ driveways or the crevices on
which they sit. Additionally, as the Court can see by the attached affidavit of PW James property
manager Amanda Davis, Sesman and Duslak were independent contractors.

Plaintiff counters with nothing more than hearsay to try to create a fact issue. .In fact, neither

3 See, Cox’s Opposition at 7, lines 7-25.
4 Cuzze v. Univ. & Cmty. Coll. Sys. Of Nevada, 123 Nev. 598, 602-03, 172 P.2d 131, 134 (2007).
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party can present any definitive proof that Sunrise had control over Sesman and Duslak or that they even
exposed the wire to begin with or noticed it. What this Motion and the Oppositions boil down to is
whether Sunrise as the HOA had a duty to maintain the area and any dangerous condition on it. The
answer definitively is no.

A. SUNRISE HAD NO DUTY FOR THIS AREA OR THE HAZARDS ONIT

i The Driveway And Crevice Are Private Property

We are dealing with a small physical area and Sunrise’s maintenance responsibility must end
somewhere. Sunrise will admit it had to keep the street clean. But the homeowner must accept
responsibility for his own property at some point. Plaintiff in his Opposition argues that Sunrise’s
responsibility for gutters (as stated in CC&R Section 5.05(c) makes Sunrise responsible for the crevice.
Plaintiff confuses the meaning of the word “gutter” in this Section. The CC&Rs clearly refer to
responsibility for rain gutters on the sides of houses, not any area adjacent to curbs. Regardless, these
statements are all circumstantial. Plaintiff nor Cox in their Oppositions do not present admissible
evidence that indicates Sunrise had a responsibility for the driveway or the crevice where the cable us.

It is very clear through the CC&Rs, as Plaintiff had the exclusive right of possession, that
Plaintiff had the maintenance responsibility for the driveway.’ Plaintiff even admitted in his Opposition
that Plaintiff very well himself could be responsible to maintain his driveway.® Arguing that Sunrise had
a responsibility for the areas around the private property does not create the affirmative duty to enter
private property and correct any dangerous conditions.

ii. Sunrise Does Not Have The Same Duties As A Landowner

Cox implies that Sunrise has a blanket duty to act reasonably under the circumstances.” No

Nevada court has ever established this duty. Cox cites Foster v. Costco to support this proposition. This

case concerned a trip and fall at a supermarket.® This case involved the landowner, Costco.” An HOA’s

5 See, Declaration of Covenants, Conditions and Restricts § 2.07.

¢ See, Plaintiff’s Opposition at pg 9, line 7-8. (“While Defendant may or may not have a duty to maintain the subject
driveway...”)

7 See, Cox’s Opposition at 6:23-25; Foster v. Costco, 128 Nev. 773, 780 (2012).

8 Foster, 128 Nev. at 774.

°1d. at 775.
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duties only extends to the common areas.!” Sunrise is not the landowner. Cox cites a standard that
applies to a different class of defendants, and that standard does not apply to Sunrise as the
homeowners’ association. Sunrise only has a duty to maintain the common areas.

iii. The Cable Itself Is Inconsequential

Both Cox and Plaintiff claim the underground cable went through the crevice, underneath
Plaintiff’s lawn and to a neighbor’s residence. They argue, then that because it went to another
residence, Sunrise is responsible for it. First, neither has presented any admissible evidence to support
this position. Cox’s work orders are hearsay and have not been authenticated by any custodian of
records. Cox also provides its expert Stanley Luhr’s hearsay expert report. Nevada law and NRCP 56
does not allow hearsay expert reports to create a fact issue to defeat a motion for summary judgment.'!
The Court cannot conclude there is a genuine issue of material fact based on their Oppositions.

Second, even if true, it is irrelevant. Sunrise was very clear in its Motion that the Court should
enter summary judgment because Sunrise did not have responsibility for the cable’s easement (or
crevice) where the cable sat.!> The determining factor is much more about the area where the hazard
was, not the hazard itself. If the cable ran across the entrance to the community, then Sunrise would
admit it needed to do something — but Sunrise does not have a responsibility if the cable is on private
property and the cable does not belong to Sunrise.

Plaintiff puts a great deal of emphasis in that the cable at times went out into the street and did
not just remain on the driveway.'? Plaintiff has not presented any evidence that indicated Sunrise ever
knew before the accident that the cable sat in the street. Plaintiff only presents two irrelevant affidavits
from himself and his wife stating they told someone about it after the accident. Any observations about
where the wire was after fall do not have any bearing on this analysis. The Court should also dismiss
these affidavits on their face because they are a blatant self-serving attempt to create an issue of fact
based on observations each witness for things that occurred after Plaintiff fell to speculate somehow on

what happened before. Speculation is not evidence. Plaintiff cannot use these affidavits alone to create a

19NRS § 116.3102(1)(D).

1 See, Shuffle Master, Inc. v. MP Games, LLC, 553 F.Supp.2d 1202 (D. Nev. 2008)
12 See, Sunrise’s Motion for Summary Judgment at pg. 8, line 10.

13 See, Plaintiff’s Opposition at pg. 5, lines 1; pg. 8, lines 7-8.
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t.14 Sunrise would also not have

fact issue by, without any evidence, claim they saw the cable in the stree
any responsibility for it as the CC&Rs state the cable television instrument is not a common utility. '
Plaintiff cannot present any proof the cable was actually in the street before Plaintiff allegedly tripped
and fell. This possibility is only a hypothetical and is not enough to create a genuine issue of material
fact.

Plaintiff also misconstrues Section 2.05.01 of Sunrise’s CC&Rs in trying to claim Sunrise was
responsible for cable television easements'® That section states that no owner “shall damage or interfere
with the installation and maintenance of such utilities.”!” The section states the utilities can include
cable television. This section clearly states though owners should not maintain the easements for cable
television. It does not say that Sunrise has that affirmative duty. The purpose of this clause is clearly to
prevent homeowners from interfering with things that belong to outside firms such as Cox. In fact, the
inclusion of cable television in Section 2.05.01 and its omission from being included in the common
utility easement definition in 2.07 indicates the drafters did not intend for Sunrise to maintain any cable
television wires.

iv. Sunrise Did Not Have A Duty To Light The Area

Lastly, Plaintiff tries to create a duty when there is none under the CC&Rs. Plaintiff in his
Opposition says Sunrise failed to adequately light the driveway.'® This is the first time that Plaintiff has
raised nay point regarding inadequate lighting. Plaintiff never disclosed any expert to give an opinion
about how Sunrise failed to properly light the area. He does not provide any expert affidavit in his
Opposition either. The Court should dismiss this outright.

Plaintiff cites Lietaert v. Shinners to support his theory that an HOA has the duty for adequate

lighting. However, Lietaert concerned a landlord who had a duty under a local ordinance.'® As Sunrise

14 See, F.T.C. v. Publ'g Clearing House, Inc., 104 F.3d 1168, 1171 (9th Cir. 1997), (holding a conclusory, self-serving
affidavit, lacking detailed facts and any supporting evidence, is insufficient to create a genuine issue of material fact);
Dennison v. Allen Group Leasing Co., 110 Nev. 181, 185, 871 P.2d 288, 291 (1994) (holding a bare record and unsupported
affidavit cannot support a motion for summary judgment); Clauson v. Lloyd, 103 Nev. 432, 434, 743 P.2d 631, 633 (1987)
(holding that a self-serving affidavit alone could not support a motion for summary judgment ).

15 See, Declaration of Covenants, Conditions and Restrictions Section 2.07.

16 See, Plaintiff’s Opposition at pg. 9, line 11-22.

17 See, Declaration of Covenants, Conditions and Restricts Section 2.05.01.

18 See, Plaintiff’s Opposition at 13:3-10.

9 Lietart v. Shinners, 75 Nev. 509, 511, 347 P.2d 282, 283 (1959).
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has already made clear, it neither has a landlord-tenant relationship with Plaintiff nor is he the actual
property owner. Other courts have clearly stated that a homeowners association only has a duty to light
an area when it would be foreseeable that there is a need.?’ By all accounts, this was a bizarre accident.
Plaintiff has not presented any evidence that a similar incident occurred anywhere on the premises.
Plaintiff has not demonstrated nor shown Sunrise knew or should have known about trip hazards on
driveways because of inadequate lighting. Thus any arguments by Plaintiff about duty and breach
because of inadequate lighting have no merit.

B. SUNRISE IS NOT RESPONSIBLE FOR THE ACTS OF SESMAN AND DUSLAK,
IF THEY DID ANYTHING AT ALL

i Sunrise Can Present Affidavit Testimony That Sesman And Duslak Were
Independent Contractors.

Cox argues Sunrise failed to meet its burden in stating it had no liability for the act of its
independent contractors, Sesman and Duslak. Sunrise has admitted that it had a maintenance contract
with Sesman and Duslak. Employees of Sunrise’s previous management company will testify to their
employee status. By all accounts, they were independent contractors and not actual employees.?' Sunrise
never employed them directly as employees of the homeowners association.?? Sesman and Duslak had
their own equipment, made their own hours and had the discretion to do particular tasks as they saw
fit.>> Thus Sunrise has met its burden to prove Sesman and Duslak were independent contractors.

Plaintiff has not done anything to prove his case that Sesman or Duslak did pull the cable out. In
his affidavit, Plaintiff tried to make the huge logical leaps that if Cox did not pull out the cable, then it
must have been Sesman or Duslak.?* This is an argument, not based on any evidence whatsoever. 1t is
complete speculation. That wire could have been loosened by any one of a number of reasons that no
one seems to know. Further, as Sunrise stated in its motion, Sesman and Duslak would have had no
affirmative duty to do anything to fix the exposed cable because it was located on Plaintiff’s private

property, his driveway.

20 See, Frances T v Village Green Owners Assn., 42 Cal.3d 490, 503, 723 P,2d 573, 579 (1986).
21 See, Affidavit of Amanda Davis, attached hereto as Exhibit “A.”

21d.

2 1d.

1A.App.213



1A.App.214

ii. Plaintiff’s Self-Serving Affidavits Do Not Create An Issue Of Material Fact

The burden is on Plaintiff to counter with admissible evidence that first (1) Sesman and Duslak
pulled the cable out and (2) Sunrise had a sufficient amount of control over those two. Plaintiff can do
neither. His only “evidence” are self-serving affidavits from Plaintiff and his wife that Sunrise directed
the duties of the lawn contractors. However, those affidavits are based on hearsay from what they say
that the landscapers told them. Thus, they are not evidence at all, and the Court cannot rely on it to
create a triable issue of material fact at all. Additionally, the transcript from the interview with Tom
Bastian that Plaintiff attaches as Exhibit 3 to his Opposition is a hearsay statement that Plaintiff cannot
use to meet his burden. Even further, Mr. Bastian worked for a landscape company that Sunrise used
after it retained Sesman and Duslak, J&G Lawn Maintenance and affer the accident. Sunrise’s
relationship with J&G and its conversation with J&G employees has no bearing on its relationship with
Sesman and Duslak and this particular accident

In fact, Plaintiff cannot present any admissible evidence to support their statements. As Sunrise
has already stated about these affidavits, a conclusory, self-serving affidavit, lacking detailed facts and

any supporting evidence, is insufficient to create a genuine issue of material fact.?’

Without something
more, either independent eyewitness testimony that Sesman and Duslak did what Plaintiff accuses them
of, Plaintiff is just speculating.

1. CONCLUSION

The Court must look at this accident’s very basic causes and ask whether Sunrise had a
responsibility for either the cause, the maintenance or to discover the hazard; which there are no triable
issues of material fact to support. Plaintiff tripped over a cable located on his driveway. The facts and
applicable law make clear Sunrise has no more responsibility for that condition than it would have for an
oil patch that a homeowner slipped on. The facts and applicable law also make clear that Sunrise met its

burden in showing Sesman and Duslak were independent contractors and the other parties can do

24 See, Plaintiff’s Affidavit at q 15.

BSee, F.T.C. v. Publ'g Clearing House, Inc., 104 F.3d 1168, 1171 (9th Cir. 1997), as amended (Apr. 11, 1997) (“a
conclusory, self-serving affidavit, lacking detailed facts and any supporting evidence, is insufficient to create a genuine issue
of material fact™); Dennison v. Allen Group Leasing Co., 110 Nev. 181, 185, 871 P.2d 288, 291 (1994) (holding a bare record
and unsupported affidavit cannot support a motion for summary judgment); Clauson v. Lloyd, 103 Nev. 432, 434, 743 P.2d
631, 633 (1987) (holding that a self-serving affidavit alone could not support a motion for summary judgment ).

1A.App.214
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nothing more than speculate as to what they did without any supporting proof. Because the law and
community governing documents make clear Plaintiff has the responsibility for the crevice and
driveway, and that Sunrise had no responsibility for the area, and neither Plaintiff nor Cox has produced
any admissible evidence to create triable issues of material fact, the law directs this court to grant
summary judgment for Sunrise.
DATED this 10th day of August, 2018.
SPRINGEL & FINK LLP

/s/ Jonathan C. Pattillo, Esq.

LEONARD T. FINK, ESQ.

Nevada Bar No. 6296

JONATHAN C. PATTILLO, ESQ.
Nevada Bar No. 13929

10655 Park Run Drive, Suite 275

Las Vegas, NV 89144

Attorneys for Defendant,

SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION

1A.App.215
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CERTIFICATE OF SERVICE
Simone Russo v. Cox Communications L.as Vegas, Inc., et al.
District Court Case No. A-17-753606-C

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, Julianna K. Ferguson, declare:

I am a resident of and employed in Clark County, Nevada. I am over the age of eighteen years
and not a party to the within action. My business address is 10655 Park Run Drive, Suite 275, Las
Vegas, Nevada, 89144.

On August 10, 2018, I served the document described as DEFENDANT, SUNRISE VILLAS
IX HOMEOWNERS ASSOCIATION’S OMNIBUS REPLY IN SUPPORT OF ITS MOTION
FOR SUMMARY JUDGMENT on the following parties:

***SEE ELECTRONIC SERVICE LIST***

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, in the
United States mail at Las Vegas, Nevada. I am “readily familiar” with the firm’s practice of collection and processing
correspondence by mailing. Under that practice, it would be deposited with the U.S. postal service on that same day
with postage fully prepaid at Las Vegas, Nevada in the ordinary course of business.

VIA FACSIMILE: by transmitting to a facsimile machine maintained by the person on whom it is served at the
facsimile machine telephone number at last given by that person on any document which he/she has filed in the cause
and served on the party making the service. The copy of the document served by facsimile transmission bears a
notation of the date and place of transmission and the facsimile telephone number to which transmitted. A
confirmation of the transmission containing the facsimile telephone numbers to which the document(s) was/were
transmitted will be maintained with the document(s) served.

X VIA ELECTRONIC SERVICE: by submitting the foregoing to the Court’s E-filing System for Electronic Service upon
the Court’s Service List pursuant to EDCR 8. The copy of the document electronically served bears a notation of the

date and time of service. The original document will be maintained with the document(s) served and be made
available, upon reasonable notice, for inspection by counsel or the Court.

I declare under penalty of perjury that the foregoing is true and correct.

/s/ Julianna K. Ferguson

An employee of Springel & Fink LLP

1A.App.216
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[ previously worked for PW James Management, which managed Sunrise Villas IX
Homeowners Association during the year 2016. .

[ make this Affidavit based upon my personal knowledge and observations, and that [ am
competent to testify as to the matters set forth herein.

Sunrise employed two gentleman named Richard Duslak and Justin Sesman as
Independent Contractors as lawn maintenance workers.

They kept their own hours, had their own equipment and had a wide amount of discretion
to perform their own duties.

~

e i Lanin mwniante ench ac laum maintenance and then thev determined the

1A.App.218
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Electronically Filed
9/26/2018 9:08 AM
Steven D. Griersor

CLERK OF THE COURT

ORD

DAVID F. SAMPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSGN
630 S. 3" Street

Las Vegas, NV §9101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david{@davidsampsonlaw.com
Attorney for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
SIMONE RUSSO, )
)
Plaintiff, )
)
vs. ) CASE NO: A-17-753606-C
) DEPT. NO: XVI

COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
[ES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, KEVIN BUSHBAKER,
PWIJAMES MANAGEMENT &
CONSULTING, LLC,, et al.

Pefendants.

R T g T

ORDER DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

The motion for summary judgment filed by Defendant SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION, having come on before this Court the 11" day of
September, 2018, the parties appearing by and through their respective counsel of record, the

Court having reviewed the pleadings, heard argument, and good cause appearing:

Page 1 of 2 Gor i youid
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THE COURT HEREBY FINDS there is a duty on the part of the HOA to inspect and
maintain common elements as well as components such as the subject cable which travel from
one common area, through additionaldcommon areas, to other common areas.

THE COURT FURTHER FINDS the seam between the subject driveway and the
subject cub/gutter area qualifies as a conumon area, and is certainly qualifies as a fixture that
lies partially within and partially outside the designated area of a unit, or any portion thercof
serving more than one unit or any portion of the common elements, and is therefore part of the
common elements.

THE COURT FURTHER FINDS the HOA has certain nondelegable duties regarding
work performed by “independent contractors” on units and/or common areas that may subject
the HOA to liability for the subject loss.

IT IS THEREFORE ORDERED ADJDGED AND DECREED that the said motion for

summary judgment be, and hereby is DENIED.

DATED this 20 day of September20tg

~TIE (I~

DIS\TﬁC]‘" JUDGE
ty

Submitted by:

DAVID $AMPSON, ESQ.
LAW OFFICE OF DAVID SAMPSON
630 S. Third St.

Las Vegas, Nevada 89101

Fax No: 888-209-4199

Attorney for Plaintiff

Page 2 of 2
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Electronically Filed
9/26/2018 9:41 AM
Steven D. Grierson
CLERK OF THE COU

NOE
DAVID F. SAMPSON, ESQ.,
Nevada Bar No. 6811
LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street
Las Vegas, NV 89101
Tel: 702-605-1099
Fax: 888-209-4199
Email: david@davidsampsonlaw.com
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
SIMONE RUSSO, )

Plaintiff,

CASE NO: A-17-753606-C
DEPT. NO: XVI

)

)

)
A )
)
COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, J & G LAWN
MAINTENANCE, KEVIN BUSHBAKER,
PWJAMES MANAGEMENT &
CONSULTING, LLC., AND DOESI-V,
and ROE CORPORATIONS I-V,
inclusive,

Defendants.

N N N N N N N N N N

NOTICE OF ENTRY

TO:  All Defendants
TO: Counsel for Defendants

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an Order Denying
Defendant’s Motion for Summary Judgment was entered in the above entitled matter on the 26
day of September, 2018.

/11

/11
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a copy of which is attached hereto.

DATED THIS 26" day of September, 2018

LAW OFFICE OF DAVID SAMPSON, LLC.

BY: /s/ Dawvid Sampdon

DAVID SAMPSON, ESQ.

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3™ Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david@davidsampsonlaw.com
Attorney for Plaintiff

Page 2 of 3
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the LAW OFFICE OF

DAVID SAMPSON, and that on this 26" day of September, 2018, I served a copy of the

foregoing NOTICE OF ENTRY as follows:

X Electronic Service via the Court’s Online filing System

ANTHONY SGRO, ESQ.
720 S. Seventh St. 3" Floor
Las Vegas NV 89101
Attorney for Defendant
BUSHBAKER

WILL LEMKUL, ESQ.
CHRISTOPHER A. TURTZO, ESQ.
3770 Howard Hughes, Pkwy Suite 170
Las Vegas NV 89169

Attorney for Defendant

IES RESIDENTIAL INC. and

COX COMMUNICATIONS

LEONARD FINK, ESQ.

10655 Park Run Drive, Suite 275
Las Vegas, Nevada 89144
Attorney for Defendant
SUNRISE VILLAS IX HOA

DAVID CLARK, ESQ.

9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89144

Attorney for Defendant

J. CHRIS SCARCELLI

s/ Amanda Nalder

An employee of The Law Office of David Sampson, LLC

Page 3 of 3

1AA

1A.A

pp.224

pp.224



1A.App.225

EXHIBIT “1”

1A.App.225



13

14

15

16

17

18

20

21

22

23

24

25

26

27

28

1A App.226

Electronically Filed
9/26/2018 9:08 AM
Steven D. Griersor

CLERK OF THE COURT

ORD

DAVID F. SAMPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSGN
630 S. 3" Street

Las Vegas, NV §9101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david{@davidsampsonlaw.com
Attorney for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
SIMONE RUSSO, )
)
Plaintiff, )
)
vs. ) CASE NO: A-17-753606-C
) DEPT. NO: XVI

COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
[ES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS
ASSOCIATION, KEVIN BUSHBAKER,
PWIJAMES MANAGEMENT &
CONSULTING, LLC,, et al.

Pefendants.

R T g T

ORDER DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

The motion for summary judgment filed by Defendant SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION, having come on before this Court the 11" day of
September, 2018, the parties appearing by and through their respective counsel of record, the

Court having reviewed the pleadings, heard argument, and good cause appearing:
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THE COURT HEREBY FINDS there is a duty on the part of the HOA to inspect and
maintain common elements as well as components such as the subject cable which travel from
one common area, through additionaldcommon areas, to other common areas.

THE COURT FURTHER FINDS the seam between the subject driveway and the
subject cub/gutter area qualifies as a conumon area, and is certainly qualifies as a fixture that
lies partially within and partially outside the designated area of a unit, or any portion thercof
serving more than one unit or any portion of the common elements, and is therefore part of the
common elements.

THE COURT FURTHER FINDS the HOA has certain nondelegable duties regarding
work performed by “independent contractors” on units and/or common areas that may subject
the HOA to liability for the subject loss.

IT IS THEREFORE ORDERED ADJDGED AND DECREED that the said motion for

summary judgment be, and hereby is DENIED.

DATED this 20 day of September20tg

~TIE (I~

DIS\TﬁC]‘" JUDGE
ty

Submitted by:

DAVID $AMPSON, ESQ.
LAW OFFICE OF DAVID SAMPSON
630 S. Third St.

Las Vegas, Nevada 89101

Fax No: 888-209-4199

Attorney for Plaintiff

Page 2 of 2
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Electronically Filed
11/20/2018 11:25 AM
Steven D. Grierson

CLERE OF THE COUEE

Case Number: A-17-753606-C 1A'App'228
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arguments of counsel, the Court ruled as follows:
After considering all papers and arguments of counsel, the Court ruled as follows:

1. Sunrise Villas® Motion is denied without prejudice.

2. Sunrise Villas had a duty to inspect and maintain common elements and components.

1A.App.229
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Electronically Filed
11/30/2018 12:42 PM
Steven D. Grierson
CLERK OF THE COURT

NEO

LEONARD T. FINK, ESQ.

Nevada Bar No. 6296

THOMAS G. LEVINE, ESQ.

Nevada Bar No. 14230

SPRINGEL & FINK LLP

10655 Park Run Drive, Suite 275

Las Vegas, Nevada 89144

Telephone: (702) 804-0706

Facsimile: (702) 804-0798

E-Mail: lfink@springelfink.com
tlevine(@springelfink.com

Attorneys for Defendant,
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION

DISTRICT COURT
CLARK COUNTY, NEVADA

koksk

SIMONE RUSSO, Case No.: A-17-753606-C
Dept. No.: XVI
Plaintiffs,

" NOTICE OF ENTRY OF AMENDED ORDER

DENYING SUNRISE VILLAS IX

COX COMMUNICATIONS LAS VEGAS, INC.| HOMEOWNERS ASSOCIATION’S MOTION
D/B/A COX COMMUNICATIONS; IES| FOR SUMMARY JUDGMENT

RESIDENTIAL, INC.; SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION; J&G LAWN
MAINTENANCE; KEVIN BUSHBAKER; PW,
JAMES MANAGEMENT & CONSULTING,
LLC; AND DOES 1-V, AND ROE
CORPORATIONS I-V, inclusive

Defendants.

PLEASE TAKE NOTICE, that an Amended Order Denying Sunrise Villas IX Homeowners
Association’s Motion for Summary Judgment was entered in the above-entitled Court on November 20,
/1
/11
/11

Case Number: A-17-753606-C 1A'App'230
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2018, a copy of which is attached hereto as Exhibit “A.”

DATED this 30th day of November, 2018.

By:

SPRINGEL & FINK LLP

/s/ Leonard T. Fink, Esq.

LEONARD T. FINK, ESQ.

Nevada Bar No. 6296

THOMAS G. LEVINE, ESQ.

Nevada Bar No. 14230

10655 Park Run Drive, Ste. 275

Las Vegas, Nevada 89144

Attorneys for Defendant,

SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION

1A.App.231



1A.App.232

CERTIFICATE OF SERVICE
Simone Russo v. Cox Communications Las Vegas, Inc., et al.
District Court Case No. A-17-753606-C

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, Julianna K. Ferguson, declare:

I am a resident of and employed in Clark County, Nevada. I am over the age of eighteen years
and not a party to the within action. My business address is 10655 Park Run Drive, Suite 275, Las Vegas,
Nevada, 89144.

On November 30, 2018, I served the document described as NOTICE OF ENTRY OF
AMENDED ORDER DENYING SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION’S
MOTION FOR SUMMARY JUDGMENT on the following parties:

***SEE ELECTRONIC SERVICE LIST***

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, in the
United States mail at Las Vegas, Nevada. I am “readily familiar” with the firm’s practice of collection and processing
correspondence by mailing. Under that practice, it would be deposited with the U.S. postal service on that same day with
postage fully prepaid at Las Vegas, Nevada in the ordinary course of business.

VIA FACSIMILE: by transmitting to a facsimile machine maintained by the person on whom it is served at the facsimile
machine telephone number at last given by that person on any document which he/she has filed in the cause and served
on the party making the service. The copy of the document served by facsimile transmission bears a notation of the date
and place of transmission and the facsimile telephone number to which transmitted. A confirmation of the transmission
containing the facsimile telephone numbers to which the document(s) was/were transmitted will be maintained with the
document(s) served.

X VIA ELECTRONIC SERVICE: by submitting the foregoing to the Court’s E-filing System for Electronic Service upon
the Court’s Service List pursuant to EDCR 8. The copy of the document electronically served bears a notation of the

date and time of service. The original document will be maintained with the document(s) served and be made available,
upon reasonable notice, for inspection by counsel or the Court.

I declare under penalty of perjury that the foregoing is true and correct.

/s/ Julianna K. Ferguson

An employee of Springel & Fink LLP

1A.App.232



EXHIBIT A




1A.App.234

Electronically Filed
11/20/2018 11:25 AM
Steven D. Grierson

CLERE OF THE COUEE

Case Number: A-17-753606-C 1A'App'234
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arguments of counsel, the Court ruled as follows:
After considering all papers and arguments of counsel, the Court ruled as follows:

1. Sunrise Villas® Motion is denied without prejudice.

2. Sunrise Villas had a duty to inspect and maintain common elements and components.
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Electronically Filed
9/4/2019 11:21 AM

Steven D. Grierson
CLERK OF THE CQ

DFLT

DAVID F. SAMPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3™ Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david{@davidsampsonlaw.com
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY,NEVADA

SIMONE RUSSO, )

)
Plaintiff, )

) .
VS, ) CASE NO: A-17-753606-C

) DEPT. NO: XVI
COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS )
ASSOCIATION, J & G LAWN )
MAINTENANCE, KEVIN BUSHBAKER, )
PWIAMES MANAGEMENT & )
CONSULTING, LLC., J. CHRIS )
SCARCELLI, DOE LANDSCAPER, )
RICHARD DUSLAK, JUSTIN SESMAN, )
AND DOEST V, and ROE )
CORPORATIONS T V, inclusive, )

)

Defendants. )
)
DEFAULT

It appearing from the files and records in the above entitled action that RICHARD
DUSLAK, Defendant herein, being duly served with a copy of the Summons and Amended
Complaint on the 18" day of February, 2018; that more than 20 days, exclusive of the day of

service, having expired since service upon the Defendant(s); that no answer or other appearance

Page 1 of 2

1A
Case Number: A-17-753606-C
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having been filed and no further time having been granted, the default of the above-named

Defendant(s) for failing to answer or otherwise plead to Plaintiff’s Complaint is hereby entered.
STEVEN D. GRIERSON

CLERK OF COURT

By: 9/4/2019

Deputy Clerk
Michelle McCarthy A-17-753606-C
LAW OFFICE OF DAVID SAMPSON, LLC.

BY:

DAVID MSON, ESQ.

Nevada 0.6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3 Street

Las Vegas, Nevada 89101

Fax No: 888-209-4199

Attorney for Plaintiff

Page 2 of 2
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1/16/2018 12:19 PM
Electronically Filed

9/5/2019 1:44 PM
Steven D. Grierson

CONSULTING, LLC., I. CHRIS
SCARCELLI, DOE LANDSCAPER,
RICHARD DUSLAK, JUSTIN SESMAN,
AND DOES I-V, and ROE
CORPORATIONS I -V, inclusive,

Defendants.

SUMM CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
SIMONE RUSSO, )
)
Plaintiff, )
)
VS, ) CASE NO: A-17-753606-C
) DEPT. NO: XVI
COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS )
ASSOCIATION, J & G LAWN ) SUMMONS
MAINTENANCE, KEVIN BUSHBAKER, )
PWIJAMES MANAGEMENT & )
)
)
)
)
)
)
)
)

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR BEING
HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE INFORMATION BELOW
To THE DEFENDANT(S): A civil Complaint has been filed by the Plaintiff(s) against you for the relief set forth in the
Complaint.
JUSTIN SESMAN

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you, exclusive of the day of
service, you must do the following:

a. File with the Clerk of this Court, whose address is shown below, a formal written response to the Complaint

in accordance with the rules of the Court, with the appropriate filing fee.

b. Serve a copy of your response upon the attorney whose name and address is shown below.
2. Unless you respond, your default will be entered upon application of the Plaintiff(s) and this Court may enter a
judgment against you for the relief demanded in the Complaint, which could result in the taking of money or property or
other relief requested in the Complaint.
3. If you intend to seek the advice of an attorney in this matter, you should do so promptly so that your response may be
filed on time.
4. The State of Nevada, its political subdivisions, agencies, officers, employees, board members, commission members
and legislators, each have 45 days after service of this summons within which to file an answer or other responsive

pleading to the complaint.

Issued at the direction of

LAW OFFICE%@F DAVID SAMPSON CLERK OF COURT

By: /\/ ) 1/17/2018
David }f. Sampson, Esq., Deputy Clerk Date
Nevada Bai No: 6811
630 S 3™ Street County Court House Shimaya Ladson
Las Vegas, NV 89101 200 Lewis Avenue
Attorney for Plaintiff Las Vegas, Nevada 89155

NOTE: When service is by publication, add a brief statement of the object of the action. See NRCP 4(b). Revised 03/99/jb

Case Number: A-17-753606-C 1A'App'238
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AFFIDAVIT OF SERVICE

Case: Court: County: Job:
A-17-753606-C District Court Clark, NV 1996386
Plaintiff / Petitioner: Defendant / Respondent:

Simone Russo Cox Communications et al

Received by: For:

Serve Vegas LLC DAVID F. SAMPSON

To be served upon:

Justin Sesman

I, Adam Schwartz, being duly sworn, depose and say: | am over the age of 18 years and not a party to this action, and that within the
boundaries of the state where service was effected, | was authorized by law to make service of the documents and informed said person of
the contents herein

Recipient Name / Address: Lamar Love, 4775 TOPAZ ST APT 235, LAS VEGAS, NV 89121
Manner of Service: Substitute Service - Usual place of abode, Feb 13, 2018, 5:46 pm PST
Documents: Amended complaint, Summons

Additional Comments:
1) Unsuccessful Attempt: Feb 8, 2018, 5:53 pm PST at 4775 TOPAZ ST APT 249, LAS VEGAS, NV 89121
Spoke to Hispanic male who recently moved into unit. He does not recognize defendant’'s name.

2) Successful Attempt: Feb 13, 2018, 5:46 pm PST at 4775 TOPAZ ST APT 235, LAS VEGAS, NV 89121 received by Co-resident Lamar Love. Age:
35; Ethnicity: African American; Gender: Male; Weight: 230; Height: 6'2"; Hair: Black; Eyes: Brown;

| declare under penalty of perjury that the foregoing is true and correct.

02/13/2018

Adam Schwartz Date
R-088182

Serve Vegas LLC

9811 W. Charleston Blvd 2-732
Las Vegas, NV 89117
702-508-1055

1A.App.239
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Electronically File
9/13/2019 3:41 PM

Steven D. Grierson

CLERK OF THE C¢(

DFLT

DAVID F. SAMPSON, ESQ.,

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON
630 S. 3" Street

Las Vegas, NV 89101

Tel: 702-605-1099

Fax: 888-209-4199

Email: david@davidsampsonlaw.com
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
SIMONE RUSSO, )
)
Plaintiff, )
)
Vs. ) CASE NO: A-17-753606-C
) DEPT. NO: XVI
COX COMMUNICATIONS LAS VEGAS, )
INC., D/B/A COX COMMUNICATIONS, )
IES RESIDENTIAL, INC., SUNRISE )
VILLAS IX HOMEOWNERS )
ASSOCIATION, J & G LAWN )
MAINTENANCE, KEVIN BUSHBAKER, )
PWJAMES MANAGEMENT & )
CONSULTING, LLC., J. CHRIS )
SCARCELLI, DOE LANDSCAPER, )
RICHARD DUSLAK, JUSTIN SESMAN, )
AND DOES 1 V,and ROE )
CORPORATIONS I V, inclusive, )
)
Defendants. )
DEFAULT

It appearing from the files and records in the above entitled action that JUSTIN
SESMAN, Defendant herein, being duly served with a copy of the Summons and Amended
Complaint on the 13" day of February, 2018; that more than 20 days, exclusive of the day

of service, having expired since service upon the Defendant(s); that no answer or other

appearance

App.240
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Case Number: A-17-753606-C
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STEVEN D. GRIERSON

9/16/2019

Michelle McCarthy A-17-753606-C

1A.App.241



