
IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

*** 
 

SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION, 

 

Appellant, 

 

vs. 

 

SIMONE RUSSO, 

 

Respondent. 

 

Case No. 83115 

 

 

 

 

 
 

 

APPELLANT’S APPENDIX 

VOLUME 2 

 

 

 

 

ROBERT L. EISENBERG (SBN 950) 

SARAH M. MOLLECK (SBN 13830) 

LEMONS, GRUNDY & EISENBERG 

6005 Plumas Street, Third Floor 

Reno, NV  89519 

775-786-6868 

775-786-9716 fax 

rle@lge.net 

smm@lge.net 

ATTORNEYS FOR APPELLANT 
   

Electronically Filed
Jun 08 2022 02:27 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 83115   Document 2022-18279

mailto:rle@lge.net
mailto:smm@lge.net


i 
 

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 4/6/17 1 1-9 
 
2. Motion to Amend Complaint 11/29/17 1 10-16 
 
  Exhibit 1: Amended Complaint  1 17-25 
  [November 27, 2017] 
 
3. Supplement to Motion to Amend 12/22/17 1 26-31 
 Complaint 
 
  Exhibit 1: Amended Complaint  1 32-41 
 
4. Court Minutes re Plaintiff’s 1/16/18 1 42 
 Motion to Amend Complaint 
 
5. Amended Complaint 1/16/18 1 43-51 
 
6. Defendant Sunrise Villas IX 2/6/18 1 52-59 
 Homeowners Association’s  
 Answer to Plaintiff’s Amended 
 Complaint 
 
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61 
 Amend Complaint 
 
8. Summons [Richard Duslak] 2/15/18 1 62-63 
 
9. Defendant Sunrise Villas IX 7/10/18 1 64-75 
 Homeowners Association’s 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Al  1 76-78 
  Stubblefied in Support of 
  Sunrise Villas IX Homeowners 
  Association’s Motion for 
  Summary Judgment 
  [July 6, 2018] 
 
  Exhibit B: Declaration of   1 79-132 
  Covenants, Conditions and 
  Restrictions for Sunrise Villas IX 
 
  Exhibit C: Amended Complaint  1 133-142 
  [January 16, 2018] 
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ii 
 

 
(Cont. 9) Exhibit D: Amendment No. 8  1 143-145 
  to the CC&Rs of Sunrise 
  Villas IX Homeowners 
  Association 
 
 10. Plaintiff’s Opposition to Defendant 7/27/18 1 146-159 
 Sunrise Villas IX HOA’s Motion 
 for Summary Judgment 
 
  Exhibit 1: Affidavits of Simone  1 160-170 
  Russo, M.D. and Barbara Russo 
 
  Exhibit 2: Sunrise Villas IX  1 171-185 
  Homeowners Association Inc. 
  Amendments to Covenants, 
  Conditions and Restrictions 
  Approved April 22, 1983 by 
  Action of the Board of Directors 
 
  Exhibit 3: Recorded Interview  1 186-191 
  of J&G Lawn Maintenance 
  Employee, Tom Bastian 
  11/30/2016 
 
11. Supplement to Plaintiff’s Opposition 7/30/18 1 192-194 
 to Defendant Sunrise Villas IX 
 HOA’s Motion for Summary  
 Judgment 
 
  Exhibit 1: Affidavits of Simone  1 195-205 
  Russo, M.D. and Barbara Russo 
  [July 27, 2018] 
 
12. Defendant Sunrise Villas IX 8/10/18 1 206-216 
 Homeowners Association’s 
 Omnibus Reply in Support of its 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Amanda  1 217-219 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
13. Order Denying Defendant’s Motion 9/26/18 1 220-221 
 for Summary Judgment 
 
14. Notice of Entry 9/26/18 1 222-224 
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iii 
 

 
(Cont. 14) Exhibit 1: Order Denying  1 225-227 
  Defendant’s Motion for 
  Summary Judgment 
 
15. Amended Order Denying Sunrise 11/20/18 1 228-229 
 Villas IX Homeowners Association’s 
 Motion for Summary Judgment 
 
16. Notice of Entry of Amended Order 11/30/18 1 230-232 
 Denying Sunrise Villas IX 
 Homeowners Association’s Motion 
 for Summary Judgment 
 
  Exhibit A: Amended Order  1 233-235 
  Denying Sunrise Villas IX 
  Homeowners Association’s 
  Motion for Summary Judgment 
  [November 20, 2018] 
 
17. Default [Richard Duslak] 9/4/19 1 236-237 
 
18. Summons [Justin Sesman] 9/5/19 1 238-239 
 
19. Default [Justin Sesman] 9/13/19 1 240-241 
 
20. Defendants / Cross-Defendants 10/16/19 2 242-252 
 Cox Communications Las Vegas, 
 Inc. dba Cox Communications 
 and IES Residential, Inc.’s (1) 
 Motion for Determination of Good 
 Faith Settlement and (2) Motion 
 for Summary Judgment 
 
  Exhibit 1: Defendant  2 253-262 
  Bushbaker’s Answer and 
  Cross-Claim Against Cox 
  Communications 
  [May 17, 2017] 
 
  Exhibit 2: Defendant / Cross-  2 263-273 
  Defendant J. Chris Scarcelli’s 
  Answer to Defendant / Cross- 
  Claimant Kevin Bushbaker’s 
  Amended Cross-Claim and 
  Cross-Claims Against Cox 
  Communications, Sunrise  
  Villas IX Homeowners 
  Association, J&G Lawn 
  Maintenance and PWJAMES 
  Management & Consulting, LLC  
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iv 
 

 
21. Defendant Sunrise Villas IX 10/17/19 2 274-276 
 Homeowners Association’s 
 Joinder to Defendants, IES 
 Residential, Inc. and Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications’ Motion 
 for Determination of Good Faith 
 Settlement 
 
22. Court Minutes re Defendants /  10/18/19 2 277 
 Cross-Defendants Cox 
 Communication Las Vegas, Inc. 
 dba Cox Communications and 
 IES Residential, Inc.’s (1) Motion 
 for Determination of Good Faith 
 Settlement and (2) Motion for 
 Summary Judgment 
 
23. Application for Judgment by Default 10/31/19 2 278-282 
 
24. Notice of Hearing Re: Default 10/31/19 2 283-284 
 
117.* Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
  (Sunrise) Re: proposed release 
  and waiting for carrier to sign 
  off  
 
  Exhibit 2: Email from Turtzo  17 3769-3770 
  (Cox) re: also waiting for 
  approval of the release 
 
25. Order Granting Defendant / Cross- 11/7/19 2 285-287 
 Defendants Cox Communications 
 Las Vegas, Inc. dba Cox  
 Communications and IES Residential, 
 Inc.’s Motion for Determination of 
 Good Faith Settlement 
 
  

 
* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to 
the appendix after the first 17 volumes were complete and already numbered 
(3,750 pages) 
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26. Notice of Entry Order Granting  11/8/19 2 288-290 
 Defendant / Cross-Defendant, Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications and  
 IES Residential, Inc.’s Motion for 
 Determination of Good Faith 
 Settlement 
 
  Order Granting Defendant /   2 291-293 
  Cross-Defendants Cox 
  Communications Las Vegas, 
  Inc. dba Cox Communications 
  And IES Residential, Inc.’s 
  Motion for Determination of 
  Good Faith Settlement 
  [November 11, 2019] 
 
27. Court Minutes Re: Plaintiff’s 12/17/19 2 294 
 Application for Judgment by 
 Default 
 
28. Default Judgment 12/17/19 2 295-296 
 
29. Notice of Entry 12/17/19 2 297-299 
 
  Exhibit 1: Default Judgment  2 300-302 
  [December 17, 2019] 
 
30. Register of Actions [Minutes Re: 12/17/19 2 303-304 
 Motion for Default Judgment] 
 
31. Civil Order to Statistically Close 5/14/20 2 305 
 Case 
 
32. Plaintiff’s Motion for Judicial  11/2/20 2 306-310 
 Assignment of Cause of Action 
 
33. QBE Insurance Corporations 11/16/20 2 311-327 
 Motion to Intervene and Opposition 
 to Motion to Assign Rights Against 
 QBE 
 
  Exhibit A: Complaint for  2 328-333 
  Declaratory Relief 
  [November 16, 2020] 
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vi 
 

 
(Cont. 33) Exhibit B: Declaration of  2 334-337 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
34. QBE Insurance Corporation’s 11/17/20 2 338-352 
 Amended Motion to Intervene 
 and Opposition to Motion to Assign 
 Rights Against QBE 
 
  Exhibit A: Complaint for  2 353-358 
  Declaratory Relief 
  [November 16, 2020] 
 
  Exhibit B: Declaration of  2 359-361 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
  Exhibit C: Settlement  2 362-386 
  Agreement and Release 
  [November 17, 2020] 
 
35. Opposition to Non-Party QBE 11/25/20 2 387-397 
 Insurance Corporation’s Motion 
 to Intervene and Formal Withdrawal 
 of Plaintiff’s Motion for Judicial 
 Assignment of Cause of Action 
 
  Exhibit 1: Defendant Sunrise  2 398-406 
  Villas IX Homeowner 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of  
  Interrogatories [March 2, 2018] 
 
  Exhibit 2: Motion to Amend  2 407-423 
  Complaint [November 29, 2017] 
 
  Exhibit 3: Amended Complaint  2 424-433 
  [January 16, 2018] 
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vii 
 

 
(Cont. 35) Exhibit 4: Letter dated   2 434-435 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 5: Letter dated  2 436-437 
  November 4, 2020 regarding 
  litigation against Sesman, 
  Duslak, and PW James 
  Management & Consulting 
 
  Exhibit 6: Summons for  2 438-440 
  Justin Sesman [January 16, 2018] 
 
  Exhibit 7: Default for  2 441-443 
  Justin Sesman 
  [September 13, 2019] 
 
36. QBE Insurance Corporation’s  12/8/20 2 444-446 
 Withdrawal of its Amended 
 Motion to Intervene 
 
  Exhibit A: Stipulation between  2 447-449 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  Related to Case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [December 8, 2020] 
 
37. Motion to Intervene to Enforce 1/4/21 2 450-457 
 Settlement 
 
  Exhibit 1: Settlement  2 458-481 
  Agreement and Release 
 
  Exhibit 2: Simone Russo’s  3 482-511 
  Answer to Plaintiff’s Complaint 
  for Declaratory Relief and 
  Counterclaim 
  [December 22, 2020] 
 
  Exhibit 3: Simone Russo’s  3 512-546 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
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viii 
 

 
38. Clerk’s Notice of Nonconforming 1/7/21 3 547-549 
 Document 
 
39. Request for Hearing 1/7/21 3 550-551 
 [Motion to Intervene to Enforce 
 Settlement filed by Intervenor 
 QBE on 1/4/21] 
 
40. Defendant Sunrise Villas IX 1/7/21 3 552-554 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
41. Notice of Hearing Re: QBE 1/8/21 3 555 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
42. Opposition to Non-Party QBE 1/15/21 3 556-580 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Defendant Sunrise  3 581-589 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories 
 
  Exhibit 2: Letter dated   3 590-597 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s  3 598-634 
  Transcript of Motions dated 
  October 18, 2019 
 
  Exhibit 4: Settlement  3 635-658 
  Agreement and Release 
   
  Exhibit 5: Notice of Entry  3 659-665 
 
  Exhibit 6: Compliant for   3 666-671 
  Declaratory Relief 
  [November 16, 2020] 
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ix 
 

 
(Cont. 42) Exhibit 7: Simone Russo’s  3 672-710 
  Answer to Plaintiff’s  4 711-846 
  Complaint for Declaratory 
  Relief and Counterclaim 
  [December 22, 2020] 
 
  Exhibit 8: Simone Russo’s  4 847-880 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
 
  Exhibit 9: Answer, Counterclaim  4 881-920 
  and Third-Party Complaint 
  [January 4, 2021] 
 
  Exhibit 10: Voluntary Dismissal  4 921-922 
  of Russo’s Original Counterclaim 
  and Amended Counterclaim 
  [January 11, 2021] 
 
43. Amended Certificate of Service 1/19/21 4 923-924 
 [Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion  
 to Enforce Settlement] 
 
44. Plaintiff’s Supplement to Opposition 1/19/21 4 925-929 
 to Non-Party QBE Insurance 
 Corporation’s Second Motion to 
 Intervene and Motion to “Enforce” 
 Settlement 
 
45. Motion to Set Aside and/or Amend 1/21/21 4 930-941 
 Judgment 
 
  Exhibit 1: Reporter’s Transcript  5 942-968 
  of Hearing dated October 16, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  5  969-998 
  of Motions dated October 18, 
  2019 
 
  Exhibit 3: Plaintiff’s Motion to  5 999-1019 
  Compel Settlement on Order 
  Shortening Time 
  [November 1, 2019] 
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x 
 

 
(Cont. 45) Exhibit 4: Reporter’s Transcript  5 1020-1066 
  of Hearing dated November 
  7, 2019 
 
  Exhibit 5: November 8, 2019  5 1067-1083 
  Email Correspondence 
 
  Exhibit 6: Reporter’s Transcript  5 1084-1116 
  of Hearing dated November 8, 
  2019 
 
  Exhibit 7: Settlement  5 1117-1140 
  Agreement and Release 
 
  Exhibit 8: Default Judgment  5 1141-1143 
  [December 17, 2019] 
 
  Exhibit 9: Court Minutes Re:  5 1144-1145 
  Plaintiff’s Application for 
  Judgment by Default 
  [December 17, 2019] 
 
  Exhibit 10: Answer, Counterclaim  5 1146-1185 
  and Third-Party Complaint 
  [January 4, 2021] 
 
46. Joinder to Motion to Set Aside 1/22/21 5 1186-1189 
 and/or Amend Judgment 
 
  Exhibit A: First Amended   6 1190-1197 
  Complaint for Declaratory 
  Relief [December 23, 2020] 
 
  Exhibit B: Simone Russo’s  6 1198-1213 
  Amended Answer to Plaintiff’s 
  Amended Complaint for 
  Declaratory Relief 
 
47. Motion to Enforce Settlement 1/22/21 6 1214-1222 
 
  Exhibit 1: Defendant Sunrise  6 1223-1231 
  Villas IX Homeowners  
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
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(Cont. 47) Exhibit 2: Letter dated   6 1232-1233 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s Transcript  6 1234-1270 
  of Motions dated October 18, 
  2019 
 
48. Notice of Hearing Re: Plaintiff’s 1/25/21 6 1271 
 Motion to Enforce Settlement 
 
49. Notice of Hearing Re: Defendant’s 1/25/21 6 1272 
 Motion to Set Aside and/or Amend 
 Judgment 
 
50. Request for Judicial Notice 1/26/21 6 1273-1274 
 
  Exhibit 1: Motion to Dismiss  6 1275-1281 
  [January 25, 2021] 
 
51. Association of Counsel for 2/1/21 6 1282-1284 
 Defendant Sunrise Villas IX 
 Homeowners Association 
 
 
52. Amended Association of Counsel 2/1/21 6 1285-1287 
 for Defendant Sunrise Villas IX 
 Homeowners Association 
 
53. Plaintiff’s Second Supplement to 2/1/21 6 1288-1293 
 Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Reporter’s Transcript  6 1294-1340 
  of Hearing dated November 7, 
  2019 
 
54. Opposition to Motion to Set Aside 2/1/21 6 1341-1363 
 and/or Amend Judgment 
 
  Exhibit 1: Reporter’s Transcript  6 1364-1400 
  of Motions dated October 18, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  7 1401-1447 
  of Motions dated November 7, 
  2019 
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xii 
 

 
(Cont. 54) Exhibit 3: Settlement  7 1448-1471 
  Agreement and Release 
 
  Exhibit 4: Default Judgment  7 1472-1474 
  [December 17, 2019] 
 
55. Consolidated Brief Re: QBE’s 2/4/21 7 1475-1485 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
  Exhibit C: January 27, 2021  7 1486-1488 
  Email Correspondence 
 
  Exhibit D: January 29, 2021  7 1489-1494 
  Email Correspondence 
 
56. Defendant Sunrise HOA Villas IX 2/4/21 7 1495-1512 
 Homeowners Association’s  
 Consolidated Opposition to 
 Plaintiff’s Motions to Enforce  
 Settlement and Reply to QBE’s 
 Motion to Enforce 
 
  Motion to Set Aside and/or  7 1513-1524 
  Amend Judgment 
  [January 21, 2021] 
 
  Plaintiff’s Second Supplement  7 1525-1577 
  To Opposition to Non-Party 
  QBE Insurance Corporation’s 
  Second Motion to Intervene  
  and Motion to “Enforce” 
  Settlement [February 1, 2021] 
 
  Defendant Sunrise Villas IX  7 1578-1585 
  Homeowners Association’s 
  Second Supplemental Response 
  to Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
57. Errata to Defendant Sunrise HOA 2/4/21 7 1586-1588 
 Villas IX Homeowners 
 Association’s Consolidated 
 Opposition to Plaintiff’s Motion to 
 Enforce Settlement and Reply to 
 QBE’s Motion to Enforce as to 
 Exhibits Cover Sheets Only 
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xiii 
 

 
(Cont. 57) Exhibit 11: Motion to Set Aside  7 1589-1601 
  and/or Amend Judgment 
  [January 21, 2021] 
 
  Exhibit 12: Plaintiff’s Second  8 1602-1655 
  Supplement to Opposition to 
  Non-Party QBE Insurance  
  Corporation’s Second Motion 
  to Intervene and Motion to 
  “Enforce” Settlement 
  [February 1, 2021] 
 
  Exhibit 13: Defendant Sunrise  8 1656-1664 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
58. Suggestion of Death upon the  2/4/21 8 1665-1668 
 Record of Defendant J. Chris 
 Scarcelli Pursuant to NRCP 25(A) 
 
59. Minute Order Re: Hearing on  2/4/21 8 1669-1670 
 2/11/21 at 9:05 a.m. 
 
60. Defendant Sunrise Villas IX 2/5/21 8 1671-1673 
 Homeowners Association’s 
 Joinder to Intervene QBE 
 Insurance Corporation’s 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
61. Request for Judicial Notice in  2/9/17 8 1674-1676 
 Support of Consolidated Brief 
 Re: QBE’s Motion to Intervene 
 to Enforce Settlement and 
 Plaintiff’s Motion to Enforce 
 Settlement 
 
  Exhibit 14: Response to  8 1677-1821 
  Plaintiff’s / Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
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xiv 
 

 
62. Defendant Sunrise Villas IX 2/9/21 8 1822-1824 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice in Support of 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
63. First Supplement to Opposition 2/10/21 8 1825-1827 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
64. Request for Judicial Notice in 2/12/21 8 1828 
 Support of Opposition to Plaintiff’s 
 Motion to Enforce Settlement 
 
  Exhibit 15: Reply in Response  8 1829-1833 
  to Motion to Dismiss 
  [February 12, 2021] 
 
65. Reply to Opposition to Motion 2/17/21 8 1834-1844 
 to Enforce Settlement 
 
66. Errata to Reply to Opposition to 2/18/21 8 1845-1847 
 Motion to Enforce Settlement 
 
67. Second Supplement to Opposition  2/22/21 9 1848-1853 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Declaration of  9 1854-1855 
  Richard Duslak 
  [February 8, 2021] 
 
  Exhibit 2: PW James  9 1856-1877 
  Management & Consulting, LLC 
  Payroll Check Journal Report 
 
  Exhibit 3: Affidavit of Amanda  9 1878-1880 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
68. Minute Order Re: Hearing on  2/25/21 9 1881-1882 
 3/3/21 at 1:30 p.m. 
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xv 
 

 
69. Defendant Sunrise HOA Villas IX 2/25/21 9 1883-1892 
 Homeowners Association’s Reply 
 to Plaintiff’s Opposition to Motion 
 to Set Aside and/or Amend 
 Judgment 
 
  Exhibit A: Settlement   9 1893-1916 
  Agreement and Release 
 
  Exhibit B: March 28, 2007  9 1917-1919 
  article by Julie Sloan for 
  CNN Money regarding 
  AdvanstaffHR 
 
  Exhibit C: Webpage for  9 1920-1923 
  AdvanstaffHR 
 
70. Third Supplement to Opposition 2/25/21 9 1924-1927 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: February 25, 2021  9 1928-1930 
  Email Correspondence 
 
71. Fourth Supplement to Opposition 2/25/21 9 1931-1934 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Opinion, Jane Doe v.  9 1935-1962 
  La Fuente, Inc., 137 Nev.Adv.Op 
  3 (2021) 
 
72. Defendant Sunrise HOA Villas IX 3/2/21 9 1963-1968 
 Homeowners Association’s Reply 
 to Plaintiff’s Third and Fourth 
 Supplements to His Opposition 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit A: March 1, 2021  9 1969-1971 
  Email Correspondence 
 
73. Motion for Substitution of Party 3/4/21 9 1972-1977 
 
74. Post Hearing Brief on Opposition 3/5/21 9 1978-1983 
 to Motion to Set Aside and/or 
 Amend Judgment 
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xvi 
 

 
75. Response to Plaintiff’s Post 3/9/21 9 1984-1988 
 Hearing Brief Re: Defendant’s 
 Motion to Set Aside the Judgment 
 
76. Opposition to Plaintiff’s Motion 3/11/21 9 1989-1993 
 to Substitute Undersigned Counsel 
 as Representative for Defendant 
 J. Chris Scarcelli 
 
77. Reply to Response to Post Hearing 3/11/21 9 1994-1999 
 Brief on Opposition to Motion to 
 Set Aside and/or Amend Judgment 
 
78. Reply to Opposition to Motion for 3/15/21 9 2000-2005 
 Substitution of Party 
 
79. Request for Judicial Notice 3/20/21 9 2006-2007 
 
  Exhibit 20: Emergency Motion  9 2008-2024 
  to Stay and/or Extend Pretrial 
  Deadlines [March 4, 2021] 
 
  Exhibit 21: Third-Party  9 2025-2029 
  Defendant Sunrise Villas IX 
  Homeowners’ Association’s 
  Joinder to Plaintiff/Counter- 
  Defendant QBE Insurance 
  Corporation’s Emergency 
  Motion to Stay and/or Extend 
  Pretrial Deadlines [March 5, 2021]  
 
  Exhibit 22: Opposition to  9 2030-2035 
  Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
  [March 10, 2021] 
 
  Exhibit 23: Response to  9 2036-2051 
  Plaintiff’s/Counter-Defendant’s 
  Emergency Motion to Stay and/or 
  Extend Pretrial Deadlines 
  [March 10, 2021]  
 
  Exhibit 24: Reply to Response  9 2052-2057 
  to Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
 
  Exhibit 25: March 18, 2021  9 2058-2059 
  email from counsel for Duslak 
  and Sesman 
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xvii 
 

 
(Cont. 79) Exhibit 26: Counterclaimants’  10 2060-2114 
  Motion to Amend Answer, 
  Counterclaim and Third-Party 
  Complaint 
 
80. Defendant Sunrise Villas IX 3/22/21 10 2115-2117 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice 
 
81. Defendant Sunrise Villas IX 3/29/21 10 2118-2122 
 Homeowners Association’s 
 Addendum to its Joinder to 
 Intervenor QBE Insurance  
 Corporation’s Request for Judicial 
 Notice in Support of the Pending 
 Motions Re: Setting Aside the 
 Default and Settlement Agreement 
 
82. Reply to Sunrise’s Addendum to 3/29/21 10 2123-2131 
 QBE’s Request for Judicial Notice 
 
83. Supplement to Reply to Sunrise’s 3/30/21 10 2132-2136 
 Addendum to QBE’s Request for 
 Judicial Notice 
 
  Exhibit 1: Errata to Motion to  10 2137-2140 
  Compel Discovery Responses 
  (Document No. 55) 
 
84. Minute Order Re: Order Denying 3/31/21 10 2141-2142 
 Intervention 
 
85. Defendant Sunrise Villas IX 4/13/21 10 2143-2146 
 Homeowners Association’s 
 Request for Judicial Notice in 
 Support of the Pending Motions 
 Re Setting Aside the Default and 
 Settlement Agreement 
 
  Exhibit A: Third-Party Plaintiff  10 2147-2162 
  Richard Duslak’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of 
  Interrogatories [April 2, 2021] 
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xviii 
 

 
(Cont. 85) Exhibit B: Third-Party Plaintiff  10 2163-2178 
  Justin Sesman’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of  
  Interrogatories [April 2, 2021] 
 
  Exhibit C: Response to  10 2179-2290 
  Plaintiff’s/Counter-Defendant’s  11 2291-2323 
  Motion to Dismiss 
  [February 8, 2021] 
 
86. Reply to Sunrise’s Latest Request 4/15/21 11 2324-2329 
 for Judicial Notice 
 
  Exhibit 1: Response to  11 2330-2474 
  Plaintiff’s/Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  Exhibit 2: Reporter’s Transcript  12 2475-2618 
  of Motions dated March 3, 2021 
 
87. Order on Motion to Intervene to 4/22/21 12 2619-2630 
 Enforce Settlement 
 
88. Order on Motion to Substitute 4/22/21 12 2631-2635 
 
89. Notice of Entry 4/22/21 12 2636-2638 
  
  Exhibit 1: Order on Motion to  12 2639-2651 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
90. Notice of Entry 4/22/21 12 2652-2654 
 
  Exhibit 1: Order on Motion to  12 2655-2660 
  Substitute 
  
91. Minute Order: Pending Motions 5/3/21 12 2661-2662 
 
92. Motion to Amend and/or Modify 5/7/21 12 2663-2668 
 Order 
 
  Exhibit A: Minute Order for  12 2669-2671 
  March 31, 2021 
 
  Exhibit B: April 1, 2021 Email  12 2672-2675 
  Correspondence 
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xix 
 

 
(Cont. 92) Exhibit C: April 5, 2021 Email  12 2676-2678 
  Correspondence 
 
  Exhibit D: April 5, 2021 Email  12 2679-2687 
  Correspondence with a redline 
  version of the Order 
 
  Exhibit E: April 22, 2021 Email  12 2688-2698 
  Correspondence 
 
  Exhibit F: Order on Motion to  12 2699-2711 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
  Exhibit G: Proposed Order Re:  12 2712-2717 
  Motion to Intervene to Enforce 
  Settlement, clean version 
  of the redlined Order (Ex. D) 
 
93. Defendant Sunrise Villas IX  5/10/21 12 2718-2720 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Amend and/or Modify Order 
 
94. Opposition to Motion to Amend 5/13/21 13 2721-2731 
 and/or Modify Order 
 
  Exhibit 1: Minute Order for  13 2732-2734 
  March 31, 2021 
 
  Exhibit 2: April 1, 2021 Email  13 2735-2736 
  Correspondence from Russo’s 
  Counsel re proposed Order 
 
  Exhibit 3: Order on Motion to  13 2737-2742 
  Intervene to Enforce Settlement 
 
  Exhibit 4: April 1, 2021 Email  13 2743-2746 
  Correspondence from QBE’s 
  Counsel re Order in Word format 
 
  Exhibit 5: April 1, 2021 Email  13 2747-2749 
  Correspondence from Sunrise’s 
  Counsel re Order 
 
  Exhibit 6: April 5, 2021 Email  13 2450-2751 
  Correspondence from Russo’s 
  Counsel circulating proposed  
  Order 
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(Cont. 94) Exhibit 7: Order on Motion to  13 2752-2760 
  Intervene to Enforce Settlement 
 
  Exhibit 8: April 5, 2021 Email   13 2761-2763 
  Correspondence from QBE’s  
  Counsel re suggested changes to 
  Order 
 
  Exhibit 9: April 22, 2021 Email  13 2764-2780 
  Correspondence from Sunrise’s 
  Counsel re “extraneous” facts 
  included in the Order 
 
95. Supplement to Opposition to Motion 5/18/21 13 2781-2784 
 to Amend and/or Modify Order 
 
96. Defendant Sunrise Villas IX 5/25/21 13 2785-2787 
 Homeowners Association’s Notice 
 of Submission of Competing 
 Order on Defendant’s Motion to 
 Set Aside and/or Amend Judgment 
 and Order on Plaintiff’s Motion to 
 Enforce Settlement 
 
  Exhibit 1: Proposed competing   13 2788-2802 
  order for Order on Defendant’s 
  Motion to Set Aside and/or 
  Amend Judgment and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement submitted to the Court 
  for consideration 
 
  Exhibit 2: Order on Defendants  13 2803-2816 
  Motion to Set Aside and/or  
  Amend Judgment and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement 

 
97. Order on Defendant’s Motion to Set 5/26/21 13 2817-2835 
 Aside and/or Amend Judgment and 
 Order on Plaintiff’s Motion to  
 Enforce Settlement [Denying] 
 
98. Notice of Entry 5/26/21 13 2836-2838 
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(Cont. 98) Order Defendant’s Motion to  13 2839-2857 
  Set Aside and/or Amend 
  Judgment and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement [Denying] 
  [May 26, 2021] 
 
99. Defendant Sunrise Villas IX 6/1/21 13 2858-2864 
 Homeowners Association’s 
 Motion to Release Exhibits from 
 Evidence Vault on Order 
 Shortening Time 
 
  Exhibit 1: Court Minutes re  13 2865-2866 
  Plaintiff’s Application for 
  Judgment by Default on 
  December 17, 2019 
 
  Exhibit 2: May 17, 2021 Email  13 2867-2871 
  Correspondence from Shannon 
  Splaine, Esq. to Peggy Ipsom, 
  court reporter 
 
100. Reply to Opposition to Motion to 6/1/21 13 2872-2874 
 Amend and/or Modify Order 
 
101. Opposition to Sunrise’s Motion to 6/2/21 13 2875-2880 
 Release Exhibits from Evidence 
 Vault on Order Shortening Time 
 
  Exhibit 1: Minute Order:  13 2881-2883 
  Pending Motions on 
  May 3, 2021 
 
  Exhibit 2: Notice of Entry for  13 2884-2906 
  Order on Defendant’s Motion 
  to Set Aside and/or Amend 
  Judgment, and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement [May 26, 2021] 
 
  Exhibit 3: November 7, 2019  13 2907-2908 
  Email Correspondence from 
  Sunrise’s Counsel re Suslak (sic) 
  And Desman (sic) 
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102. Court Minutes Re: Hearing on  6/3/21 13 2909 
 Defendant Sunrise Villas IX 
 Homeowners Association’s Motion 
 to Release Exhibits from Evidence 
 Vault on Order Shortening Time 
 
103. Order Granting Defendant Sunrise 6/7/21 13 2910-2917 
 Villas IX Homeowners 
 Association’s Motion to Release 
 Exhibits from Evidence Vault on 
 Order Shortening Time 
 
104. Opposition to Motion to Hold 6/7/21 13 2918-2924 
 Counsel in Contempt and 
 Counter-Motion to Strike the 
 Motion per NRS 41.660 
 
  Exhibit A: Minute Order:  13 2925-2927 
  Pending Motions on May 3, 2021 
 
  Exhibit B: Order on Defendant’s  13 2928-2947 
  Motion to Set Aside and/or 
  Amend Judgment, and Order 
  on Plaintiff’s Motion to Enforce 
  Settlement [May 26, 2021] 
 
  Exhibit C: Stipulation between  13 2948-2950 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  related to case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [November 12, 2019] 
 
105. Notice of Entry of Order Granting 6/8/21 13 2951-2952 
 Defendant Sunrise Villas IX 
 Homeowners Association’s Motion 
 to Release Exhibits from Evidence 
 Vault on Order Shortening Time 
 
  Order Granting Defendant  13 2953-2960 
  Sunrise Villas IX Homeowners 
  Association’s Motion to Release 
  Exhibits from Evidence Vault 
  of Order Shortening Time 
  [June 7, 2021] 
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106. Defendant Sunrise Villas IX 6/21/21 13 2961-2963 
 Homeowners Association’s  
 Notice of Filing Exhibits from 
 the Evidence Vault 
 
  Exhibit List  13 2964 
 
  Exhibit 1: Medical Treatment  13 2965-2968 
  Timeline 
 
  Exhibit 2: Medical Summary of  13 2969-2970 
  Plaintiff Simone Russo 
 
  Exhibit 3: Medical Records and  14 2971-3059 
  Billing Records from Center for   
  Disease & Surgery of the Spine 
 
  Exhibit 4: Medical Records and  14 3060-3210 
  Billing Records Kozmary Center  15 3211-3235 
  for Pain Management 
 
  Exhibit 5: Medical Records and  15 3236-3246 
  Billing Records from Pueblo 
  Medical Imaging 
 
  Exhibit 6: Medical Records and  15 3247-3259 
  Billing Records from Desert 
  Radiology 
 
  Exhibit 7: Medical Records and  15 3260-3263 
  Billing Records from SimonMed 
  Imaging 
 
  Exhibit 8: Medical Records and  15 3264-3285 
  Billing Records from Fyzical 
  Therapy and Balance Centers 
 
  Exhibit 9: Surgical  15 3286-2387 
  Recommendation from Dr. 
  Thalgott 
 
107. Notice of Appeal 6/23/21 15 3288-3290 
 
  Exhibit A: Order on Defendant’s  15 3291-3310 
  Motion to Set Aside and/or 
  Amend Judgment, and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement [May 26, 2021] 
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110. Reporter’s Transcript of Hearing 10/16/19 15 3311-3342 
 Re: Settlement 
 
111. Reporter’s Transcript of Hearing  10/18/19 15 3343-3378 
 Re: Settlement 
 
112. Reporter’s Transcript of Hearing 11/7/19 15 3379-3434 
 Re: Motion to Compel Settlement 
 
113. Reporter’s Transcript of Hearing 11/8/19 16 3435-3474 
 (Telephonic Conference) Re: 
 Settlement 
  
114. Reporter’s Transcript of Hearing 1/25/21 16 3475-3520 
 [E-filed November 7, 2019  
 Hearing Transcript] 
 
115. Reporter’s Transcript of Hearing 2/11/21 16 3521-3607 
 [Telephonic Hearing on February 
 11, 2019] 
 
116. Reporter’s Transcript of Hearing 3/3/21 17 3608-3750 
 Re: Motions 
 

ADDITIONAL DOCUMENTS 
 

117. Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
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  and waiting for carrier to sign 
  off  
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  (Cox) re: also waiting for 
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-17-753606-C

Negligence - Premises Liability October 18, 2019COURT MINUTES

A-17-753606-C Simone Russo, Plaintiff(s)
vs.
Cox Communications Las Vegas, Inc., Defendant(s)

Williams, Timothy C.

Darling, Christopher

RJC Courtroom 03F

JOURNAL ENTRIES

APPEARANCES CONTINUED: Julie Funai, Esq. present for Chris Scarcelli. Joseph Meloro, 
Esq. present for Kevin Bushbaker.

Mr. Fink advised global settlement reached. Mr. Turtzo placed settlement terms on the record 
pertaining to all answering parties, a release, and dismissal of claims and cross-claims. Mr. 
Clark and Mr. Meloro advised they join the good faith settlement. Mr. Sampson advised no 
objection. Matter submitted. COURT ORDERED, Motion for Good Faith Settlement 
GRANTED. Mr. Turtzo requested the order reflect joinder of parties, summary judgment not 
included, and will be a standard good faith settlement. Court stated the proposed order would 
be acceptable. Colloquy regarding time for executing settlement and perfecting default on 
remaining parties.

Christopher Turtzo Attorney for Cross Defendant, Defendant

David   F. Sampson Attorney for Plaintiff

David A. Clark Attorney for Cross Defendant, Defendant

Leonard   T. Fink Attorney for Cross Defendant, Defendant

Isom, Peggy

Page 1 of 1Printed Date: 10/19/2019 October 18, 2019Minutes Date:

Prepared by: Christopher Darling
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Simone Russo, Plaintiff(s) 

vs. 

Cox Communications Las Vegas, Inc., 

Defendant(s) 

Case No.: A-17-753606-C 

  

Department 16 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Plaintiff's Application for Judgment by Default in the 

above-entitled matter is set for hearing as follows:  

Date:  December 17, 2019 

Time:  9:00 AM 

Location: RJC Courtroom 03H 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Joshua Raak 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Joshua Raak 

 Deputy Clerk of the Court 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Simone Russo, Plaintiff(s) 

vs. 

Cox Communications Las Vegas, Inc., 

Defendant(s) 

Case No.: A-17-753606-C 

  

Department 16 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Plaintiff's Application for Judgment by Default in the 

above-entitled matter is set for hearing as follows:  

Date:  December 17, 2019 

Time:  9:00 AM 

Location: RJC Courtroom 03H 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Joshua Raak 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Joshua Raak 

 Deputy Clerk of the Court 
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NEOJ 
Will Lemkul, Esq.; NV Bar No. 6715 
Christopher A. Turtzo; NV Bar No. 10253 
Christian W. Barton; NV Bar No. 14824 
MORRIS, SULLIVAN & LEMKUL, LLP 
3960 Howard Hughes Parkway, Suite 420 
Las Vegas, NV 89169 
Phone (702) 405-8100 
Fax (702) 405-8101 
Attorneys for Defendants, IES Residential, Inc. and 
Cox Communications Las Vegas, Inc. D/B/A Cox Communications 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

SIMONE RUSSO, 
 
  Plaintiff, 
 
vs. 
 
COX COMMUNICATIONS LAS VEGAS, 
INC., D/B/A/ COX COMMUNICATIONS, 
IES RESIDENTIAL, INC., SUNRISE 
VILLAS IX HOMEOWNERS 
ASSOCIATION, J & G LAWN 
MAINTENANCE, KEVIN BUSHBAKER, 
PWJAMES MANAGEMENT & 
CONSULTING, LLC., AND DOES I-V, and 
ROE CORPORATIONS I-V, inclusive, 
 
  Defendants. 

 Case No.: A-17-753606-C 

Dept. No.: XVI 

NOTICE OF ENTRY OF ORDER 
GRANTING DEFENDANT.CROSS-
DEFENDANTS, COX 
COMMUNICATIONS LAS VEGAS, INC. 
dba COX COMMUNICATIONS AND IES 
RESIDENTIAL, INC.’S MOTION FOR 
DETERMINATION OF GOOD FAITH 
SETTLEMENT 

 
KEVIN BUSHBAKER, an individual, 
 
  Cross-Claimant, 
 
vs. 
 
COX COMMUNICATIONS LAS VEGAS 
INC., DBA COX COMMUNICATIONS; IES 
RESIDENTIAL, INC., 
 
  Cross-Defendants 

/ / / 

/ / / 

/ / / 
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PLEASE TAKE NOTICE that the attached ORDER GRANTING 

DEFENDANT.CROSS-DEFENDANTS, COX COMMUNICATIONS LAS VEGAS, INC. 

dba COX COMMUNICATIONS AND IES RESIDENTIAL, INC.’S MOTION FOR 

DETERMINATION OF GOOD FAITH SETTLEMENT was entered on the 7th day of 

November, 2019, a true and correct file-stamped copy of which is attached hereto.  

 DATED this 8th day of November, 2019. 

        
 

MORRIS, SULLIVAN & LEMKUL, LLP 
 
       

        By: /s/ Christopher Turtzo  _ 
WILL LEMKUL, ESQ.  
Nevada Bar No. 6715 
CHRISTOPHER A. TURTZO, ESQ. 
Nevada Bar No. 10253 
3960 Howard Hughes Parkway, Suite 420 
Las Vegas, NV 89169 
Attorneys for Defendants, IES Residential, Inc. and 
Cox Communications Las Vegas, Inc. D/B/A Cox 
Communications 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that on this 8th day of November, 2019, I served a true and 

correct copy of the foregoing NOTICE OF ENTRY OF ORDER GRANTING 

DEFENDANT.CROSS-DEFENDANTS, COX COMMUNICATIONS LAS VEGAS, INC. 

dba COX COMMUNICATIONS AND IES RESIDENTIAL, INC.’S MOTION FOR 

DETERMINATION OF GOOD FAITH SETTLEMENT on all parties in this action through 

the Eighth Judicial District Court’s Odyssey File & Serve Filing System to:  

 

All Parties on the Service List 

 /s/ Allyson Lodwick    

An Employee of MORRIS, SULLIVAN, & LEMKUL, LLP  
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-17-753606-C

Negligence - Premises Liability December 17, 2019COURT MINUTES

A-17-753606-C Simone Russo, Plaintiff(s)
vs.
Cox Communications Las Vegas, Inc., Defendant(s)

Williams, Timothy C.

Darling, Christopher

RJC Courtroom 03H

JOURNAL ENTRIES

Simone Russo sworn and testified. Exhibits presented (see worksheets). Matter submitted. 
COURT ORDERED, Plaintiff's Application for Judgment by Default Against Richard Duslak 
and Justin Sesman GRANTED. Order presented to Court and same signed IN OPEN COURT.

David   F. Sampson Attorney for Plaintiff

Isom, Peggy

Page 1 of 1Printed Date: 12/18/2019 December 17, 2019Minutes Date:

Prepared by: Christopher Darling
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

* * * * 
SIMONE RUSSO, PLAINTIFF(S) 
VS. 
COX COMMUNICATIONS LAS 
VEGAS, INC., DEFENDANT(S) 

CASE NO.: A-17-753606-C 
                    
DEPARTMENT 16 

 
CIVIL ORDER TO STATISTICALLY CLOSE CASE 

Upon review of this matter and good cause appearing,  
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to 

statistically close this case for the following reason: 
 
       DISPOSITIONS: 

 Default Judgment 
 Judgment on Arbitration 
 Stipulated Judgment 
 Summary Judgment 
 Involuntary Dismissal 
 Motion to Dismiss by Defendant(s) 
 Stipulated Dismissal 
 Voluntary Dismissal 
 Transferred (before trial) 
 Non-Jury – Disposed After Trial Starts 
 Non-Jury – Judgment Reached 
 Jury – Disposed After Trial Starts 
 Jury – Verdict Reached 
 Other Manner of Disposition 

 
  
 

 DATED this 14th day of May, 2020. 
 
 
  
             
      TIMOTHY C. WILLIAMS 

DISTRICT COURT JUDGE  
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MINV�
RAMIRO�MORALES�[Bar�No.:�7101]�
E-mail:�rmorales@mfrlegal.com�
MORALES,�FIERRO�&�REEVES�
600�South�Tonopah�Drive,�Suite�300�
Las�Vegas,�Nevada��89106�
Telephone:� (702)�699-7822�
Facsimile:� (702)�699-9455�
�
�
Attorneys�for�Proposed�Intervenor��
QBE�INSURANCE�CORPORATION��
�
�
�

DISTRICT�COURT�
�

CLARK�COUNTY,�NEVADA�

�
SIMONE�RUSSO,
�
� Plaintiff,�
�
� vs.�
�
COX�COMMUNICATIONS�LAS�VEGAS,�
INC.,�dba�COX�COMMUNICATIONS;�IES�
RESIDENTIAL,�INC.;�SUNRISE�VILLAS�IX�
HOMEOWNERS�ASSOCIATION;�J&G�
LAWN�MAINTENANCE;�KEVIN�
BUSHBAKER;�PW�JAMES�MANAGEMENT�
&�CONSULTING,�LLC;�J.�CHRIS�
SCARCELLI,�DOE�LANDSCAPER;�
RICHARD�DUSLAK;�JUSTIN�SESMAN;�and�
DOES�I-IV;�and�ROE�CORPORATIONS�I-V,�
inclusive,�
�
� Defendants.�
______________________________________
�

CASE�NO.: A-17-753606-C�
DEPT.�NO.:�XVI�
�
�
QBE�INSURANCE�CORPORATION’S�
MOTION�TO�INTERVENE�and�
OPPOSITION�TO�MOTION�TO�ASSIGN�
RIGHTS�AGAINST�QBE�
�
Date:��December�10,�2020�
Time:�9:00�AM�
�

� Pursuant�to�Nevada�Rule�of�Civil�Procedure�24,�QBE�Insurance�Corporation�(“QBE”)�

moves�to�intervene�for�the�limited�purpose�of�opposing�Plaintiff’s�motion�to�assign�rights�against�

QBE�and�to�seek�a�stay�of�this�action�until�a�federal�court�rules�on�QBE’s�obligations�under�a�

general�liability�insurance�policy.�As�explained�more�fully�in�the�following�Memorandum�of�Points�

and�Authorities�and�the�Declaration�of�Duane�Butler�(attached�hereto�as�Exhibit�B),�QBE�meets�all�

four�criteria�for�intervention�as�of�right:�(1)�it�has�a�sufficient�interest�in�the�litigation’s�subject�

matter,�(2)�it�could�suffer�an�impairment�of�its�ability�to�protect�that�interest�if�it�does�not�intervene,�

Case Number: A-17-753606-C

Electronically Filed
11/16/2020 4:03 PM
Steven D. Grierson
CLERK OF THE COURT
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(3)�its�interest�is�not�adequately�represented�by�existing�parties,�and�(4)�its�application�is�timely.�

Rule�24(a).�

In�the�alternative,�QBE�invokes�the�Court’s�discretion�to�grant�permissive�intervention�

pursuant�to�Rule�24(b).�QBE’s�defenses�to�claims�involve�common�questions�of�fact�and�law�to�the�

claims�in�this�action,�and�QBE’s�intervention�will�not�unduly�delay�or�prejudice�the�adjudication�of�

the�existing�parties’�rights.�Rule�24(b).�

� Accompanying�this�Motion�to�Intervene�and�Opposition�to�Plaintiff’s�Motion�to�Assign�

Rights,�is�an�Index�of�Exhibits,�and�Exhibit�A,�a�copy�of�QBE’s�complaint�for�declaratory�relief�

filed�in�the�United�States�District�Court�of�Nevada,�and��Exhibit�B,�a�Declaration�of�Duane�Butler�in�

support�of�QBE’s�Motion�to�Intervene�and�Opposition�to�Plaintiff’s�Motion�for�an�Assignment�of�

Rights.�

�

DATED:��November�16,�2020� MORALES,�FIERRO�&�REEVES�
�
�
� By:�� /s/ Ramiro Morales � � � �
� � Ramiro�Morales,�#7101�

600�South�Tonopah�Dr.,�Suite�300�
Las�Vegas,�NV��89106�
Tel:��(702)�699-7822�
�

� � Attorneys�for�Plaintiff�QBE�INSURANCE�
CORPORATION�

�

� �
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MEMORANDUM�OF�POINTS�AND�AUTHORITIES�

I.� INTRODUCTION�

� Through�this�limited�intervention,�QBE�Insurance�Corporation�(“QBE”)�seeks�to�stay�further�

action�on�Simone�Russo’s�motion�for�judicial�assignment�of�a�cause�of�action.��Stated�briefly,�

Simone�Russo�has�obtained�a�void�default�judgment�against�Richard�Duslak�and�Justin�Sesman�and�

now�seeks�to�have�this�Court�assign�to�him�rights�of�Duslak�and�Sesman�as�against�QBE.��QBE�seeks�

to�intervene�to�stay�this�assignment�because�Duslak�and�Sesman�have�no�rights�against�QBE�and�the�

judgment�obtained�in�this�action�by�Dr.�Russo�is�void.��QBE�is�seeking�a�judicial�determination�of�its�

rights�and�obligations�under�the�policy�at�issue�in�a�separate�action,�which�QBE�has�filed�in�the�

United�States�District�Court.��Should�the�court�in�the�coverage�action�find�any�obligation�to�Duslak�

and�Sesman�is�owed,�QBE�will�defend�Duslak�and�Sesman�and�will�seek�relief�from�the�judgment�

against�these�two�in�this�action.��In�the�meantime,�Dr.�Russo�should�be�stayed�from�moving�forward�

with�the�assignment,�under�which�he�seeks�an�unfair�advantage�against�QBE�to�which�he�is�not�

entitled�under�the�law.�

� First,�QBE�vigorously�asserts�that�Duslak�and�Sesman�have�no�rights�against�it.��Neither�

Duslak�nor�Sesman�ever�requested�policy�benefits�(including�the�duty�to�defend);�in�fact,�neither�has�

ever�contacted�QBE.��Moreover,�no�other�person�or�entity�tendered�the�defense�of�these�two�to�QBE.�

Notably,�the�policy�was�issued�to�another�party�in�the�case,�Sunrise�Villas�IX�Homeowners�

Association�and�QBE�settled�this�case�subject�to�a�full�and�complete�release.��Immediately,�when�

QBE�learned�of�plaintiff’s�contentions�here,�it�reached�out�to�plaintiff’s�counsel�and�filed�a�

declaratory�relief�action�in�the�United�States�District�Court�of�Nevada,�seeking�an�adjudication�of�

QBE’s�rights�and�obligations�under�the�policy�at�issue�(a�copy�of�the�declaratory�relief�complaint�

filed�by�QBE�in�the�federal�court�is�attached�hereto�as�Exhibit�A).��Dr.�Russo�is�a�party�to�that�action.�

� Second,�plaintiff�is�seeking�this�assignment�based�upon�a�judgment�which�is�void.��There�

is�no�evidence�that�plaintiff�served�the�complaint�on�Sesman�or�that�plaintiff�sought�to�have�a�

default�entered�as�against�Duslak.��Accordingly,�plaintiff�is�seeking�to�gain�a�strategic�advantage�

against�QBE�based�upon�a�void�judgment.��QBE�contends�that�this�flawed�assignment�should�not�

proceed.��QBE�has�filed�a�declaratory�relief�action�against�Duslak,�Sesman�and�Dr.�Russo�in�order�to�
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have�a�determination�of�coverage�under�the�policy�made�by�a�court.��It�will�obtain�a�ruling�regarding�

its�coverage�rights�and�obligations�and�should�Duslak�and�Sesman�have�rights�under�the�policy,�QBE�

will�take�action�on�their�behalf�to�obtain�relief�from�the�judgment�in�this�action.�

� Case�law�has�not�addressed�the�unique�situation�presented�here,�where�plaintiff�seeks�an�

assignment�of�rights�expressly�against�QBE.��Again,�QBE�seeks�only�to�have�that�assignment�stayed�

until�it�can�be�determined�whether�such�rights�exist�–�a�determination�which�will�be�made�in�a�

separate�action,�already�on�file.��If�QBE�is�adjudged�to�have�a�duty�to�defend�Duslak�and�Sesman,�it�

will�immediately�do�so�and�seek�relief�from�the�judgment�in�this�action�under�NRCP�60(b)(4).��

Plaintiff�will�not�be�prejudiced�by�the�requested�stay.��He�will�simply�be�placed�in�the�position�he�

should�be�in�–�namely,�litigating�the�issue�of�whether�the�QBE�policy�apply�to�Duslak�and�Sesman�in�

relation�to�this�action�and,�if�the�policy�applies,�properly�seeking�a�judgment�against�Duslak�and�

Sesman�with�the�involvement�of�QBE.�

II.� LEGAL�AND�FACTUAL�BACKGROUND�

This�is�a�personal�injury�action�in�which�plaintiff,�Simone�Russo,�alleges�that�he�tripped�and�

fell�over�a�coaxial�cable�while�walking�up�the�driveway�of�the�home�he�rented�in�Las�Vegas�Nevada.��

The�property�at�which�the�events�giving�rise�to�the�suit�took�place,�is�located�within�the�Sunrise�

Villas�IX�Homeowners�Association�(“Sunrise”).�See,�Complaint,�filed�4/6/17.��Russo�initially�named�

Sunrise,�Cox�Communications,�IES�Residential,�Inc.,�and�Kevin�Bushbaker�(the�owner�of�the�home),�

in�the�action.��Ibid.�He�later�filed�a�motion�to�amend�and�amended�the�action�to�add�as�defendants,�

among�others,�the�landscaping�contractors,�Richard�Duslak�and�Justin�Sesman.��See,�Supplement�to�

Motion�to�Amend�Complaint,�filed�12/22/17,�and�Amended�Complaint,�filed�1/16/18.��All�of�the�

defendants�which�answered�the�complaint,�including�Sunrise,�fully�and�finally�settled�Dr.�Russo’s�

claims�against�them�and�this�Court�ruled�that�the�settlement�was�in�good�faith.��See,�Court�Minutes,�

10/18/19.�

Richard�Duslak�and�Justin�Sesman�did�not�appear�in�the�action�and�plaintiff�obtained�a�

default�judgment�against�them,�filed�on�December�16,�2019.��However,�plaintiff�did�not�provide�

evidence�that�Justin�Sesman�was�ever�served�with�the�complaint�naming�him�in�this�action.��An�

Affidavit�of�Service,�filed�with�the�Court�as�proof�of�service,�attests�to�the�service�of�the�amended�

2A.App.314
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complaint�on�J.�Chris�Scarcelli.��See,�Summons�and�attached�Affidavit,�filed�2/15/18.��No�proof�of�

service�was�filed�with�respect�to�Mr.�Sesman.�Plaintiff�filed�a�summons�with�respect�to�Sesman,�

to�which�was�attached�an�“Affidavit�of�Service”�stating�that�service�was�effected�on�J.�Chris�

Scarcelli,�a�different�defendant,�also�named�in�the�suit.1��As�plaintiff�did�not�establish�that�Mr.�

Sesman�was�ever�served�with�the�complaint,�the�default�judgment�is�void.�

Further,�plaintiff�failed�to�enter�a�default�against�Mr.�Duslak.��In�his�application�for�

judgment�by�default�against�both�Duslak�and�Sesman,�plaintiff�states:�
�

In�this�action,�the�Defendants,�Richard�Duslak�and�Justin�Sesman,�having�been�
regularly�served�with�Summons�and�the�Original�Complaint,�and�having�not�appeared�
in�this�action,�and�a�default�having�duly�been�entered�against�Defendants,�Richard�
Duslak�and�Justin�Sesman,�Judgment�is�hereby�requested�to�be�entered�against�said�
Defendants.�

However,�the�docket�reflects�that�a�default�was�entered�as�against�Sesman�only.��See,�Default,�filed�

9/13/19.��There�is�no�record�that�a�default�was�entered�as�against�Duslak.��Accordingly,�the�

default�judgment�is�void.�

Currently�pending�before�this�court�is�plaintiff’s�motion�for�judicial�assignment�of�“all�rights�

of�action�held�by�the�Defendants�Richard�Duslak�and�Justin�Sesman�against�any�and�all�individuals�

and/or�entities,�including�all�claims�against�any�and�all�insurance�carriers,�including�but�not�limited�to�

QBE�Insurance�Corporation,�Community�Association�Underwriters,�or�any�other�insurance�

Carrier(s).”��In�his�points�and�authorities,�plaintiff�states:�
�

defendants�were�insured�with�QBE�Insurance�Corporation�.�.�.�at�the�time�the�subject�
loss�occurred.��Neither�QBE�Insurance�Corporation�nor�Community�Association�
Underwriters�have�paid�anything�toward�the�judgment.��Duslak�and�Sesman�have�
rights�against�QBE�Insurance�Corporation�.�.�.�under�the�insurance�agreement�for�
indemnification�of�the�Judgment.�

QBE�issued�a�condominium�association�policy,�with�a�policy�period�of�February�1,�2016,�to�

February�1,�2017,�to�Sunrise�Villas�HOA.��Declaration�of�Duane�Butler,�attached�hereto�as�Exhibit�B,�

¶2.��It�defended�its�insured,�Sunrise,�in�response�to�a�tender�from�Sunrise,�and�paid�for�the�settlement�

of�any�and�all�claims�that�could�be�asserted�against�or�through�them�in�this�action.��Ibid.�In�exchange�

for�payment,�Dr.�Russo�gave�a�full�and�complete�release.��Ibid.�

1�Plaintiff�also�filed�a�summons�regarding�Scarcelli�to�which�it�correctly�attached�the�same�affidavit���
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Neither�Duslak�nor�Sesman�requested�a�defense�from�QBE.��Dec.�of�D.�Butler,�Ex.�B�¶3.��

Neither�Duslak�nor�Sesman�ever�contacted�QBE�about�this�suit.��Ibid.�Plaintiff�presents�no�evidence�

that�“defendants�were�insured�with�QBE�Insurance�Corporation”�or�that�“Duslak�and�Sesman�have�

rights�against�QBE�Insurance�Corporation.”�

III.� ARGUMENT�

QBE�seeks�to�intervene�to�protect�its�interest�and�oppose�against�having�non-existent�rights�

against�it�assigned�to�plaintiff�based�on�a�void�judgment.��Specifically,�it�seeks�to�intervene�to�stay�

the�assignment�of�rights�until�there�is�a�determination�of�whether�Duslak�and�Sesman�have�rights�

against�QBE�to�assign.��QBE�has�filed�an�action�in�federal�court�in�which�it�seeks�a�declaration�that�it�

did�not�owe�a�duty�to�defend�or�indemnify�Duslak�and�Sesman�in�relation�to�this�action�because�

neither�Duslak�nor�Sesman�ever�contacted�QBE�requesting�policy�benefits�or�seeking�a�defense.���A�

stay�of�this�action�prior�to�an�assignment�is�particularly�justified�here�where,�in�fact,�the�default�

judgment�obtained�by�plaintiff�is�void,�as�there�is�no�evidence�that�plaintiff�ever�served�Sesman�with�

the�complaint�and�there�is�no�evidence�that�plaintiff�ever�had�a�default�entered�against�Duslak.��If�

there�is�a�determination�in�the�federal�coverage�action�that�Duslak�and�Sesman�are�owed�any�

obligation�under�the�QBE�policy,�QBE�will�appear�on�behalf�of�Duslak�and�Sesman�and�seek�relief�

from�the�judgment,�because�the�judgment�is�void�under�Rule�60(b)(4).�

A.� QBE�is�Entitled�to�Intervene�as�of�Right.�

QBE�meets�the�criteria�for�intervention�as�of�right�under�Rule�24(a)�because�(1)�it�has�a�

sufficient�interest�in�the�litigation’s�subject�matter,�(2)�it�could�suffer�an�impairment�of�its�ability�to�

protect�that�interest�if�it�does�not�intervene,�(3)�its�interest�is�not�adequately�represented�by�existing�

parties,�and�(4)�its�application�is�timely.�See e.g. Hairr v. First Jud. Dist.�Court,�132�Nev.�180,�183�

(2016).�

1.��QBE�has�sufficient�interest�in�the�litigation’s�subject�matter.�

QBE�meets�the�first�criteria�for�intervention�as�of�right�under�Rule�24(a)�because�it�has�a�

sufficient�interest�in�the�litigation’s�subject�matter.�Hairr,�132�Nev.�at�183.��The�federal�courts�have�

found�that�the�interests�test�under�Federal�Rule�Civ.�P.�24(a),�which�is�analogous�to�Nevada�Rule�

/�/�/�
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�24(a)2,�is�not�a�rigid�standard,�but�rather�“a�practical�guide�to�disposing�of�lawsuits�by�involving�as�

many�apparently�concerned�persons�as�is�compatible�with�efficiency�and�due�process.”�Nuesse v. 

Camp,�385�F.2d�694,�700�(D.C.�Cir.�1967);�see�also�Friends of Animals v. Kempthorne,�452�F.�

Supp.�2d�64,�69�(D.D.C.�2006)�(“proposed�intervenors�of�right�need�only�an�interest�in�the�

litigation––not�a�cause�of�action�or�permission�to�sue”)�(quotation�marks�and�internal�citation�

omitted);�Smith v. Pangilinan,�651�F.2d�1320,�1324�(9th�Cir.�1981)�(holding�that�a�proposed�

intervenor�need�not�have�a�specific�legal�or�equitable�interest�in�jeopardy�but�simply�a�“protectable�

interest�of�sufficient�magnitude�to�warrant�inclusion�in�the�action”).�

In�this�case,�QBE�seeks�to�intervene�to�prevent�plaintiff�from�wrongly�taking�an�assignment�

of�rights�against�QBE.��Its�interests�are�clear,�as�plaintiff�is�seeking�to�obtain�the�right�to�bring�

claims�against�QBE�for�breach�of�the�covenant�of�good�faith�and�fair�dealing�against�QBE�–�a�right�

which�QBE�strongly�contends�does�not�exist.�
�
2.� Without�intervention,�the�assignment�of�rights�would�impair�QBE’s�ability�to�

protect�its�interests.�
�

QBE�meets�the�second�criteria�for�intervention�as�of�right�under�Rule�24(a)�because�it�

could�suffer�an�impairment�of�its�ability�to�protect�its�interest�if�it�does�not�intervene.�Hairr,�132�

Nev.�at�183.��Rule�24(a)�requires�applicants�to�demonstrate�they�will�“either�gain�or�lose�by�the�

direct�legal�operation�and�effect�of�the�judgment�which�might�be�rendered�in�the�suit�between�the�

original�parties.”�Stephens v. First Nat’l Bank of Nev.,�64�Nev.�292,�304–05,�182�P.2d�146,�151–52�

(1947)�(quoting Harlan v. Eureka Mining Co.,�10�Nev.�92,�94–95�(1875)).�

In�this�action,�neither�Duslak�nor�Sesman�ever�tendered�their�defense�to�QBE.��An�insurer's�

It�is�appropriate�to�supplement�the�Nevada�caselaw�with�relevant�federal�precedent�because�“[f]ederal�cases�
interpreting�the�Federal�Rules�of�Civil�Procedure�‘are�strong�persuasive�authority,�because�the�Nevada�Rules�of�Civil�
Procedure�are�based�in�large�part�upon�their�federal�counterparts.’”�Exec. Mgmt., Ltd. v. Ticor Title Ins. Co.,�118�
Nev.�46,�53�(2002)�(quoting Las Vegas Novelty, Inc. v. Fernandez,�106�Nev.�113,�119�(1990)). Furthermore,�the�
Nevada�Supreme�Court�has�specifically�looked�to�federal�interpretations�of�Federal�Rule�24�when�construing�
intervention�under�Nevada�Rule�24.�See e.g. Am. Home Assurance Co. v. Eighth Judicial Dist. Court,�122�Nev.�
1229,�1241–42,�147�P.3d�1120,�1128�(2006)�(citing Dairy Maid Dairy, Inc. v. U.S.,�147�F.R.D.�109,�112�(E.D.�Va.�
1993))�(just�like�Federal�Rule�24,�Nevada�Rule�24�requires�only�a�minimal�showing�to�establish�that�the�existing�
parties�do�not�adequately�protect�an�applicant’s�interest).�It�is�important�to�note�that�the�federal�courts�construe�the�
intervention�rules�“broadly�in�favor�of�proposed�intervenors�[because]�a�liberal�policy�in�favor�of�intervention�serves�
both�efficient�resolution�of�issues�and�broadened�access�to�the�courts.”�Wilderness Society v. U.S. Forest Service,�
630�F.3d�1173,�1179�(9th�Cir.�2011)�(quoting U.S. v. City of Los Angeles,�288�F.3d�391,�397�(9th�Cir.�2002)).
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right�and�duty�to�defend�attaches�when�the�insured�tenders�defense�of�the�lawsuit�to�the�insurer.��

Allstate Ins. Co. v. Miller,�125�Nev.�300,�309�(2009).��While�this�principle�is�expressed�clearly�in�

the�policy�itself,�it�is�also�a�reflection�of�contract�law:�
�
To�succeed�on�a�claim�for�breach�of�contract,�the�plaintiff�must�show�that�a�
contractual�relationship�existed�between�it�and�the�defendant,�and�that�the�defendant�
materially�breached�a�duty�owed�to�the�plaintiff�under�the�contract.��Generally,�when�
one�party�prevents�performance�of�a�contractual�duty,�the�other�party�is�excused�from�
performing.��For�example,�in�a�purchase�and�sale�agreement,�a�buyer�must�be�“ready,�
willing,�and�able”�to�purchase�the�property.��Further,�“[a]s�a�general�rule,�a�party�
cannot�recover�damages�for�loss�that�he�could�have�avoided�by�reasonable�efforts.”�
�

Chamani v. Mackay,�124�Nev.�1457�(2008);�Cladianos v. Friedhoff,�69�Nev.�41,�45�(1952)�[“The�

law�is�clear�.�.�.�that�any�affirmative�tender�of�performance�is�excused�when�performance�has�in�

effect�been�prevented�by�the�other�party�to�the�contract.”��(citing�Sec:�3�Williston�on�Contracts,�Rev.�

Ed.,�1952,�§46�677,�2325,�§832;�17�C.J.S.,�Contracts,�§481,�p.�986;�12�Am.Jur.�889,�Contracts,�

§333)].��“As�is�stated�by�Mr.�Williston�.�.�:�‘It�is�a�principle�of�fundamental�justice�that�if�a�promisor�

is�himself�the�cause�of�the�failure�of�performance,�either�of�an�obligation�due�him�or�of�a�condition�

upon�which�his�own�liability�depends,�he�cannot�take�advantage�of�the�failure.’”��Cladianos,�69�

Nev.�at�45.���

Here,�neither�Duslak�nor�Sesman�contacted�QBE�at�all�in�relation�to�this�suit.3��They�did�

not�request�policy�benefits�or�even�claim�to�be�insured�under�the�policy�at�any�time.��Nor�did�any�

other�entity�tender�the�defense�of�Duslak�and�Sesman�to�QBE�in�relation�to�this�action.��Neither�

Duslak�nor�Sesman�have�appeared�in�this�action�and�QBE�cannot�simply�appear�in�an�action�in�the�

name�of�two�people�who�never�asked�for�a�defense�and�with�whom�QBE�has�no�contact.��Because�

QBE�had�no�notice�that�Duslak�and�Sesman�sought�policy�benefits,�or�even�contended�that�they�

were�insured�under�the�QBE�policy�issued�to�Sunrise,�Duslak�and�Sesman�cannot�now�claim�that�

QBE�breached�any�provision�of�the�insurance�policy.�

Yet,�plaintiff�has�presented�to�this�court�that�Duslak�and�Sesman�“were�insured�with�QBE�

Insurance�Corporation�.�.�.�at�the�time�the�subject�loss�occurred”�and�that�“Duslak�and�Sesman�

3�In�fact,�neither�Duslak�nor�Sesman�are�parties�to�the�QBE�policy�issued�to�Sunrise.�

2A.App.318
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have�rights�against�QBE�Insurance�Corporation�.�.�.�under�the�insurance�agreement�for�

indemnification�of�the�Judgment.”��Plaintiff�seeks�to�obtain�a�strategic�advantage�by�obtaining�

rights�in�a�circumstance�where�no�one�can�oppose�the�assignment�sought.��

Indeed,�not�only�does�plaintiff�seek�an�assignment�of�rights�that�do�not�exist,�he�is�seeking�

to�obtain�an�assignment�based�on�a�void�default�judgment.��“For�a�judgment�to�be�void,�there�must�

be�a�defect�in�the�court's�authority�to�enter�judgment�through�either�lack�of�personal�jurisdiction�or�

jurisdiction�over�subject�matter�in�the�suit.”�Gossett v. Snappy Car Rental,�111�Nev.�1416,�1419,�

(1995),�superseded�on�other�grounds�by�rule,�as�stated�in�In Re Estate of Black,�132�Nev.�73,�367�

P.3d�416�(2016);�Bo Yang v. Haiming Pan,�445�P.3d�220�(Nev.�2019).��A�defective�service�renders�

the�district�court's�personal�jurisdiction�over�a�defendant�invalid�and�the�judgment�against�her�void.�

Gossett,�111�Nev.�at�1419.��Under�NRCP�60(b)(4),�a�defendant�may�seek�relief�from�a�judgment�

which�is�void.��Moreover,�under�NRCP�60(b)�a�motion�to�set�aside�a�void�judgment�is�not�

restricted�to�the�six�months'�period�specified�in�the�rule.�NRCP�60(c);�Foster v. Lewis,�78�Nev.�

330,�337�(1962).�

Here,�there�is�no�evidence�that�Mr.�Sesman�was�served�with�the�complaint�in�this�

matter.��Further,�there�is�no�evidence�that�a�default�was�ever�entered�against�Mr.�Duslak.�

Accordingly,�the�default�judgment�which�serves�as�the�basis�for�plaintiff’s�request�for�an�

assignment�of�rights�is�void.��Yet,�because�Duslak�and�Sesman�have�not�appeared�in�this�

action�(and�may�be�unaware�of�the�actions�taken�by�Dr.�Russo),�plaintiff�will�be�unopposed�

in�seeking�to�obtain�rights�against�QBE.�

QBE�has�filed�a�declaratory�relief�action�to�seek�judicial�clarification�of�its�rights�and�

obligations�under�the�policy�issued�to�Sunrise�with�respect�to�this�action.��QBE�seeks�to�intervene�

to�prevent�and�oppose�any�assignment�until�there�is�clarification�of�whether�Duslak�or�Sesman�

have�rights�to�assign.��Should�a�court�find�that�Duslak�and�Sesman�are�insured�under�the�QBE�

policy�and�entitled�to�a�defense�in�this�action,�QBE�will�defend�them�and�seek�relief�from�the�

judgment.��QBE�should�be�permitted�to�intervene�to�prevent�the�unfair�strategic�advantage�plaintiff�

is�seeking�to�obtain�through�a�void�judgment.�

�
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3.� QBE’s�interests�are�not�adequately�represented�by�existing�parties.�

The�Nevada�Supreme�Court�has�held�that�intervention�requires�only�a�minimal�showing�to�

establish�that�the�existing�parties�do�not�adequately�protect�an�applicant’s�interest.�Am. Home Assur. 

Co. v. Eighth Judicial Dist. Court ex rel. Cty. of Clark,�122�Nev.�1229,�1241-42�(2006).��As�stated�

above,�QBE’s�interests�are�not�represented�in�this�action.�First,�neither�Duslak�nor�Sesman�have�

appeared.��Second,�even�if�they�had�appeared,�neither�are�necessarily�aligned�with�QBE,�as�QBE�is�

seeking�to�prevent�the�assignment�of�Duslak�and�Sesman’s�rights�against�QBE.��As�discussed�above,�

QBE�contends�that�these�two�do�not�have�rights�under�the�QBE�policy.��Notably,�as�neither�Duslak�

nor�Sesman�sought�policy�benefits�from�QBE�at�any�time,�QBE�does�not�know�whether�they�contend�

that�they�have�assignable�rights�at�all.��However,�it�is�anticipated�that�no�party�will�oppose�plaintiff’s�

motion�to�obtain�the�alleged�rights�against�QBE�unless�QBE�itself�is�allowed�to�stay�the�current�

motion�and�seek�a�judicial�determination�of�its�rights�and�obligations�under�the�policy.��

4.� QBE’s�application�to�intervene�is�timely.�

The�Nevada�Supreme�Court�has�identified�potential�prejudice�to�the�existing�parties�as�a�key�

factor�in�determining�the�timeliness�of�intervention:�“The�most�important�question�to�be�resolved�in�

the�determination�of�the�timeliness�of�an�application�for�intervention�is�not�the�length�of�the�delay�

by�the�intervenor�but�the�extent�of�prejudice�to�the�rights�of�existing�parties�resulting�from�the�

delay.”�Lawler v. Ginochio,�94�Nev.�623,�584�P.2d�667,�669�(1978)�(citations�omitted).�This�leads�

to�a�pragmatic�inquiry:�can�the�intervenor�protect�its�interests�without�prejudicing�the�existing�

parties?�As�the�Nevada�Supreme�Court�has�found,�“[o]ur�cases�generally�reflect�that�intervention�is�

timely�if�the�procedural�posture�of�the�action�allows�the�intervenor�to�protect�its�interest.”�Estate of 

LoMastro v. American Family Ins. Group,�124�Nev.�1060,�195�P.�3d�339,�347�n.29�(2008).�

Undoubtedly,�plaintiff�will�argue�that�intervention�is�not�timely�here�because�judgment�has�

already�been�entered.��However,�in�this�action,�QBE�is�seeking�to�intervene�for�the�limited�purpose�

of�seeking�a�stay�of�an�assignment�of�the�rights�of�Duslak�and�Sesman�explicitly�against�QBE�–�an�

issue�that�has�not�been�addressed�before�with�respect�to�Nev.�Rev.�Stat.�Ann.�§�12.130.��QBE�is�

separately�seeking�an�adjudication�of�its�rights�and�obligations�under�the�policy�at�issue�with�respect�

to�Duslak�and�Sesman�in�relation�to�this�action.��If�the�court�rules�that�QBE�has�any�obligation�to�

2A.App.320

2A.App.320



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-�11�–�
QBE’S�OPPOSITION�TO�MOTION�TO�ASSIGN�RIGHTS�AND�
MOTION�TO�INTERVENE� � � Case�No.:�A-17-753606-C�

Duslak�and�Sesman�under�the�Sunrise�policy�in�relation�to�this�action,�QBE�will�assume�their�

defense�and�seek�relief�from�the�void�default�judgment�pursuant�to�NRCP60(b)(4).�

QBE�did�not�seek�to�intervene�earlier�because�neither�Duslak�nor�Sesman�had�ever�contacted�

it�seeking�policy�benefits�and�QBE�was�unaware�until�plaintiff’s�filing�of�the�motion�seeking�an�

assignment�that�any�entity�contended�that�Duslak�and�Sesman�had�any�rights�with�respect�to�the�

QBE�policy.���

Further,�a�stay�would�protect�the�interests�of�QBE�without�prejudicing�the�existing�parties.��

Neither�Duslak�nor�Sesman�has�appeared�in�this�action.��Plaintiff�has�settled�all�claims�against�the�

other�parties.�He�seeks�the�right�to�pursue�policy�benefits�under�the�QBE�policy,�which�will�

necessitate�that�he�litigate�the�coverage�issues�raised�in�the�pending�QBE�declaratory�relief�action�

(in�which�he�is�a�named�party).��If�the�federal�court�holds�that�a�duty�to�defend�exists,�QBE�will�seek�

relief�from�the�void�judgment�taken�against�Duslak�and�Sesman�in�this�action.��Plaintiff�will�not�be�

prejudiced�by�the�delay�in�obtaining�the�assignment�until�after�a�determination�of�whether�the�

assignment�is�of�value.�In�fact,�it�is�apparent�from�the�record�that�the�judgement�under�which�

plaintiff�seeks�an�assignment�is�void�so�plaintiff�loses�nothing�by�the�by�a�stay.�

B.� In�the�Alternative,�QBE�Requests�Permissive�Intervention.

Because�QBE’S�proposed�Motion�to�Stay�(attached�hereto)�includes�defenses�and

legal�arguments�that�rely�on�the�same�facts�and�legal�claims�set�forth�in�the�Complaint,�permissive

intervention�is�appropriate�here.

NRCP�24(b)�permits�intervention�as�follows:�

(b)�Permissive�intervention.�Upon�timely�application�anyone�may�be�permitted�to�
intervene�in�an�action:�(1)�when�a�statute�confers�a�conditional�right�to�intervene;�or�
(2)�when�an�applicant’s�claim�or�defense�and�the�main�action�have�a�question�of�law�
or�fact�in�common.�In�exercising�its�discretion�the�court�shall�consider�whether�the�
intervention�will�unduly�delay�or�prejudice�the�adjudication�of�the�rights�of�the�
original�parties.�

Although�provision�Rule�24(b)(1)�does�not�apply�here,�the�remaining�provisions�of�the�rule�support

permissive�intervention.�

QBE�is�seeking�to�stay�the�assignment�of�rights�regarding�this�case.�As�noted above,�the�

default�judgment�against�Duslak�and�Sesman�is�void.��If�the�federal�court,�ruling�on�the�pending�
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declaratory�relief�suit,�finds�that�QBE�owes�a�duty�to�defend,�QBE�will�defend�Duslak�and�Sesman�

and�seek�relief�from�the�judgment�as�prescribed�under�NRCP�60(b)(4).�

Finally,�as�noted�above,�there�would�be�no�undue�delay�or�prejudice�to�the�existing�parties

given�that�Duslak�and�Sesman�can�seek�relief�from�the�void�judgment,�which�was�not�properly�taken�

in�this�case�and�QBE�will�seek�that�relief�if�it�is�determined�that�Duslak�and�Sesman�are�owed�any�

policy�benefits.�In�that�case,�plaintiff�will�simply�be�in�the�legal�position�he�should�be�in,�seeking�a�

proper�judgment�against�Duslak�and�Sesman,�with�QBE�involved�in�the�action�having�had�a�

determination�that�its�policy�is�implicated�in�this�action,�vis�a�vis�Duslak�and�Sesman.��Thus,

permissive�intervention�would�be�appropriate.

IV.� CONCLUSION�

Given�the�unusual�nature�of�this�case,�in�which�plaintiff�seeks�as�assignment�of�rights�against�

QBE�based�on�allegations�made�for�the�first�time�in�the�motion�seeking�the�assignment�(i.e.,�that�

Duslak�and�Sesman�have�rights�against�QBE),�QBE�seeks�to�intervene�simply�to�stay�the�

assignment.��QBE�has�filed�a�separate�action�in�which�the�issue�of�coverage�under�the�QBE�policy�

will�be�litigated�as�between�QBE,�Dr.�Russo,�Duslak�and�Sesman.�QBE�has�a�right�to�intervene�

under�Rule�24(a),�to�stay�plaintiff’s�attempts�to�gain�a�strategic�advantage�against�it�through�this�

assignment�or,�in�the�alternative,�this�Court�should�permit�QBE�to�intervene�pursuant�to�Rule�24(b).�

Respectfully�submitted,�

�

DATED:��November�16,�2020� MORALES,�FIERRO�&�REEVES�
�
�
� By:�� /s/ Ramiro Morales � � � �
� � Ramiro�Morales,�#7101�

600�South�Tonopah�Dr.,�Suite�300�
Las�Vegas,�NV��89106�
Tel:��(702)�699-7822�
�

� � Attorneys�for�Plaintiff�QBE�INSURANCE�
CORPORATION�

�

�

�
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�

OPPOSITION�TO�MOTION�TO�ASSIGN�RIGHTS�AND�MOTION�TO�STAY�

I.� INTRODUCTION�

QBE�Insurance�Corporation�(“QBE”)�opposes�plaintiff’s�request�for�an�assignment�of�the�

rights�of�Richard�Duslak�and�Justin�Sesman�against�QBE�and�requests�that�further�action�regarding�

an�assignment�of�rights�be�stayed�until�it�can�be�determined�whether�such�rights�exist.�Stated�briefly,�

Simone�Russo�has�obtained�a�void�default�judgment�against�Duslak�and�Sesman�and�now�seeks�to�

have�this�Court�assign�to�him�rights�of�Duslak�and�Sesman�as�against�QBE.��QBE�contends�that�

neither�Duslak�nor�Sesman�have�rights�against�QBE,�and,�indeed,�neither�sought�benefits�under�the�

QBE�policy�issued�to�Sunrise�in�relation�to�this�action.��Moreover,�QBE�contends�that�the�judgment�

obtained�by�plaintiff�in�this�action�is�void�and,�therefore,�could�be�challenged�at�any�time.�QBE�seeks�

to�stay�the�assignment�sought�by�plaintiff�while�it�litigates�the�issue�of�coverage�under�its�policy�in�a�

federal�declaratory�relief�action�QBE�has�filed�(and�to�which,�Simone�Russo�has�been�named�a�

party).��If�QBE�is�adjudged�to�have�a�duty�to�defend�Duslak�and�Sesman,�it�will�immediately�do�so�

and�it�will�seek�relief�from�the�judgment�in�this�action�under�NRCP�60(b)(4)�(which�provides�for�

relief�from�judgments�which�are�void).���

A�stay�would�be�both�efficient�and�fair.��Plaintiff�will�not�be�prejudiced�by�the�requested�stay.��

He�will�simply�be�placed�in�the�position�he�should�be�in�–�namely,�litigating�the�issue�of�whether�the�

QBE�policy�apply�to�Duslak�and�Sesman�in�relation�to�this�action�and,�if�the�policy�applies,�properly�

seeking�a�judgment�against�Duslak�and�Sesman�with�the�involvement�of�QBE.�

II.� ARGUMENT�

A�court�has�discretionary�power�to�stay�proceedings�in�its�own�court.�See�Landis v. N.A. Co.,�

299�U.S.�248,�254-255�(1936)�(“[T]he�power�to�stay�proceedings�is�incidental�to�the�power�inherent�

in�every�court�to�control�the�disposition�of�the�causes�on�its�docket�with�economy�of�time�and�effort�

for�itself,�for�counsel,�and�for�litigants.”);�see�also�Leyva v. Certified Grocers of California, Ltd.,�

593�F.2d�857,�863-64�(9th�Cir.�1979)�(“A�trial�court�may,�with�propriety,�find�it�is�efficient�for�its�

own�docket�and�the�fairest�course�for�the�parties�to�enter�a�stay�of�an�action�before�it�…”);�7C�

Charles�Alan�Wright,�Arthur�R.�Miller�&�Richard�L.�Marcus,�Federal Practice and Procedure,�§�
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1838�(3d�ed.�2010)�(“[W]hether�to�grant�a�stay�in�a�particular�case�is�a�matter�addressed�to�the�sound�

discretion�of�the�district�court.”).�

When�evaluating�a�motion�to�stay,�the�Court�may�consider�the�goal�of�Federal�Rule�of�Civil�

Procedure�1:�The�Rules�“should�be�construed,�administered,�and�employed�by�the�court�and�the�

parties�to�secure�the�just,�speedy,�and�inexpensive�determination�of�every�action�and�proceeding.”�

See�Fed.�R.�Civ.�P.�1;�see�also�4�Wright�et�al.,�supra,�§�1029�(“There�probably�is�no�provision�in�the�

federal�rules�that�is�more�important�than�this�mandate.�It�reflects�the�spirit�in�which�the�rules�were�

conceived�and�written,�and�in�which�they�should�be�interpreted.”).�Courts�have�a�duty�to�resolve�

civil�matters�fairly,�but�without�undue�cost�or�delay.�See�Fed.�R.�Civ.�P.�1�advisory�committee�notes,�

1993�Amendments�(explaining�that�the�purpose�of�the�1993�amendment�“is�to�recognize�the�

affirmative�duty�of�the�court�to�exercise�the�authority�conferred�by�these�rules�to�ensure�that�civil�

litigation�is�resolved�not�only�fairly,�but�also�without�undue�cost�or�delay.”);�see�also�4�Wright�et�al.,�

supra,�§�1011.1.�

� Here,�fairness�and�efficiency�dictate�that�a�stay�is�warranted.��First,�QBE�vigorously�asserts�

that�Duslak�and�Sesman�have�no�rights�against�it.��An�insurer's�right�and�duty�to�defend�attaches�

when�the�insured�tenders�defense�of�the�lawsuit�to�the�insurer.��Allstate Ins. Co. v. Miller,�125�Nev.�

300,�309�(2009).��While�this�principle�is�expressed�clearly�in�the�policy�itself,�it�is�also�a�reflection�

of�contract�law:�
�
To�succeed�on�a�claim�for�breach�of�contract,�the�plaintiff�must�show�that�a�
contractual�relationship�existed�between�it�and�the�defendant,�and�that�the�defendant�
materially�breached�a�duty�owed�to�the�plaintiff�under�the�contract.��Generally,�when�
one�party�prevents�performance�of�a�contractual�duty,�the�other�party�is�excused�from�
performing.��For�example,�in�a�purchase�and�sale�agreement,�a�buyer�must�be�“ready,�
willing,�and�able”�to�purchase�the�property.��Further,�“[a]s�a�general�rule,�a�party�
cannot�recover�damages�for�loss�that�he�could�have�avoided�by�reasonable�efforts.”�

Chamani v. Mackay,�124�Nev.�1457�(2008);�Cladianos v. Friedhoff,�69�Nev.�41,�45�(1952)�[“The�

law�is�clear�.�.�.�that�any�affirmative�tender�of�performance�is�excused�when�performance�has�in�

effect�been�prevented�by�the�other�party�to�the�contract.”��(citing�Sec:�3�Williston�on�Contracts,�Rev.�

Ed.,�1952,�§46�677,�2325,�§832;�17�C.J.S.,�Contracts,�§481,�p.�986;�12�Am.Jur.�889,�Contracts,�

§333)].��“As�is�stated�by�Mr.�Williston�.�.�:�‘It�is�a�principle�of�fundamental�justice�that�if�a�promisor�

is�himself�the�cause�of�the�failure�of�performance,�either�of�an�obligation�due�him�or�of�a�condition�
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upon�which�his�own�liability�depends,�he�cannot�take�advantage�of�the�failure.’”��Cladianos,�69�

Nev.�at�45.���

Here,�neither�Duslak�nor�Sesman�contacted�QBE�at�all�in�relation�to�this�suit.4��They�did�

not�request�policy�benefits�or�even�claim�to�be�insured�under�the�policy�at�any�time.��Nor�did�any�

other�entity�tender�the�defense�of�Duslak�and�Sesman�to�QBE�in�relation�to�this�action.��Neither�

Duslak�nor�Sesman�have�appeared�in�this�action�and�QBE�cannot�simply�appear�in�an�action�in�the�

name�of�two�people�who�never�asked�for�a�defense�and�with�whom�QBE�has�no�contact.��Because�

QBE�had�no�notice�that�Duslak�and�Sesman�sought�policy�benefits,�or�even�contended�that�they�

were�insured�under�the�QBE�policy�issued�to�Sunrise,�Duslak�and�Sesman�cannot�now�claim�that�

QBE�breached�any�provision�of�the�insurance�policy.�

Yet,�plaintiff�has�presented�to�this�court�that�Duslak�and�Sesman�“were�insured�with�QBE�

Insurance�Corporation�.�.�.�at�the�time�the�subject�loss�occurred”�and�that�“Duslak�and�Sesman�

have�rights�against�QBE�Insurance�Corporation�.�.�.�under�the�insurance�agreement�for�

indemnification�of�the�Judgment.”��Plaintiff�seeks�to�obtain�a�strategic�advantage�by�obtaining�

rights�in�a�circumstance�where�no�one�can�oppose�the�assignment�sought.�In�fact,�Duslak�and�

Sesman�have�no�rights�under�the�QBE�policy�and�QBE�is�seeking�to�have�that�established�through�

a�declaratory�relief�action�filed�in�federal�court.�

Indeed,�not�only�does�plaintiff�seek�an�assignment�of�rights�that�do�not�exist,�he�is�seeking�

to�obtain�an�assignment�based�on�a�void�default�judgment.��“For�a�judgment�to�be�void,�there�must�

be�a�defect�in�the�court's�authority�to�enter�judgment�through�either�lack�of�personal�jurisdiction�or�

jurisdiction�over�subject�matter�in�the�suit.”�Gossett v. Snappy Car Rental,�111�Nev.�1416,�1419,�

(1995),�superseded�on�other�grounds�by�rule,�as�stated�in�In Re Estate of Black,�132�Nev.�73,�367�

P.3d�416�(2016);�Bo Yang v. Haiming Pan,�445�P.3d�220�(Nev.�2019).��A�defective�service�renders�

the�district�court's�personal�jurisdiction�over�a�defendant�invalid�and�the�judgment�against�her�void.�

Gossett,�111�Nev.�at�1419.��Under�NRCP�60(b)(4),�a�defendant�may�seek�relief�from�a�judgment�

which�is�void.��Moreover,�under�NRCP�60(b)�a�motion�to�set�aside�a�void�judgment�is�not�

4�In�fact,�neither�Duslak�nor�Sesman�are�parties�to��the�QBE�policy�issued�to�Sunrise.�
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restricted�to�the�six�months'�period�specified�in�the�rule.�NRCP�60(c);�Foster v. Lewis,�78�Nev.�

330,�337�(1962).�

Here,�there�is�no�evidence�that�plaintiff�served�the�complaint�on�Sesman�or�that�plaintiff�

sought�to�have�a�default�entered�as�against�Duslak.��No�proof�of�service�was�filed�with�respect�to�Mr.�

Sesman.�Plaintiff�filed�a�summons�with�respect�to�Sesman,�to�which�was�attached�an�“Affidavit�of�

Service”�stating�that�service�was�effected�on�J.�Chris�Scarcelli,�a�different�defendant,�also�named�in�

the�suit.5��As�plaintiff�did�not�establish�that�Mr.�Sesman�was�ever�served�with�the�complaint,�the�

default�judgment�is�void.��Further,�there�is�no�evidence�that�a�default�was�ever�entered�against�Mr.�

Duslak.��The�Court’s�docket�reflects�no�entry�of�default�with�respect�to�Duslak,�although�a�default�

was�entered�with�respect�to�Sesman.��

QBE�is�seeking�a�stay�of�an�assignment�of�the�rights�of�Duslak�and�Sesman�explicitly�against�

QBE.��QBE�is�separately�seeking�an�adjudication�of�its�rights�and�obligations�under�the�policy�at�

issue�with�respect�to�Duslak�and�Sesman�in�relation�to�this�action�in�a�federal�declaratory�relief�

action.��If�the�federal�court�rules�that�QBE�has�any�obligation�to�Duslak�and�Sesman�under�the�

Sunrise�policy�in�relation�to�this�action,�QBE�will�assume�their�defense�and�seek�relief�from�the�void�

default�judgment�pursuant�to�NRCP60(b)(4).�

A�stay�would�protect�the�interests�of�QBE�without�prejudicing�the�existing�parties.��Neither�

Duslak�nor�Sesman�has�appeared�in�this�action.��Plaintiff�has�settled�all�claims�against�the�other�

parties.�He�seeks�the�right�to�pursue�policy�benefits�under�the�QBE�policy,�which�will�necessitate�

that�he�litigate�the�coverage�issues�raised�in�the�pending�QBE�declaratory�relief�action�(in�which�he�

is�a�named�party).��If�the�federal�court�holds�that�a�duty�to�defend�exists,�QBE�will�seek�relief�from�

the�void�judgment�taken�against�Duslak�and�Sesman�in�this�action.��Plaintiff�will�not�be�prejudiced�

by�the�delay�in�obtaining�the�assignment�until�after�a�determination�of�whether�the�assignment�is�of�

value.�In�fact,�it�is�apparent�from�the�record�that�the�judgement�under�which�plaintiff�seeks�an�

assignment�is�void�so�plaintiff�loses�nothing�by�the�by�a�stay.�

�

5�Plaintiff�also�filed�a�summons�regarding�Scarcelli�to�which�it�correctly�attached�the�same�affidavit���
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III.� CONCLUSION�

� For�the�reasons�set�forth�herein,�QBE�opposes�the�motion�of�plaintiff�seeking�an�assignment�

of�the�rights�of�Duslak�and�Sesman�as�against�QBE.��QBE�requests�that�any�such�assignment�be�

stayed�until�after�litigation�of�the�issues�regarding�coverage�under�the�QBE�policy�with�respect�to�

these�two�defendants.���

�

DATED:��November�16,�2020� MORALES,�FIERRO�&�REEVES�
�
�
� By:�� /s/ Ramiro Morales � � � �
� � Ramiro�Morales,�#7101�

600�South�Tonopah�Dr.,�Suite�300�
Las�Vegas,�NV��89106�
Tel:��(702)�699-7822�
�

� � Attorneys�for�Plaintiff�QBE�INSURANCE�
CORPORATION�

�

�
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COMPLAINT   Case No.:  

RAMIRO MORALES [Bar No.: 7101] 
E-mail: rmorales@mfrlegal.com 
MORALES, FIERRO & REEVES 
600 South Tonopah Drive, Suite 300 
Las Vegas, Nevada  89106 
Telephone: (702) 699-7822 
Facsimile: (702) 699-9455 
 
 
Attorneys for Plaintiffs  
QBE INSURANCE CORPORATION  
 
 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 

 
QBE INSURANCE CORPORATION, 
 
 Plaintiff, 
 
 vs. 
 
SIMONE RUSSO, RICHARD DUSLAK and 
JUSTIN SESMAN 
 
 Defendants. 
 

 CASE NO.:  
 
 
COMPLAINT FOR DECLARATORY 
RELIEF 
 

 

 

Plaintiff QBE INSURANCE CORPORATION (“QBE” or “Plaintiff”) alleges as follows: 

PARTIES 

1. At all relevant times herein, Plaintiff QBE was a corporation existing under the laws 

of the State of Pennsylvania with its principle place of business in Wisconsin.  Plaintiff QBE is, and 

at all relevant times was, an insurance company eligible to do business as an insurer in the State of 

Nevada.   

2. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 

defendant Simone Russo (“RUSSO”) was and is an individual residing in Clark County, Nevada.    

3. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 

defendant Richard Duslak (“DUSLAK”) was and is an individual residing in Clark County, Nevada.    

4. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 
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defendant Justin Sesman (“SESMAN”) was and is an individual residing in Clark County, Nevada.    

JURISDICTION AND VENUE 

5. This Court has jurisdiction under 28 U.S.C. Section 1332 in that this matter is a civil 

dispute between citizens of different States in which the amount in controversy, exclusive of costs 

and interest, exceeds seventy-five thousand dollars ($75,000.00). 

6. Venue is proper in the United States District Court for Nevada in that all of the 

defendants are subject to personal jurisdiction in this district at the time this action is commenced 

and there is no district in which the action may be otherwise brought.  All Defendants are, and were 

at all relevant times, doing business in or residents of the State of Nevada.  Next, the subject matter 

of this action arose in this district, specifically, this dispute arises from an underlying action Simone 

Russo v. Cox Communications Las Vegas Inc., et al. Clark County District Court Case No.:  A-17-

753606-C (hereinafter, “UNDERLYING MATTER”).  Further, the acts and/or omissions at issue in 

this litigation took place in this judicial district within the State of Nevada.  Venue, therefore, lies 

with this Court, as a substantial part of the events which are the subject of the claims asserted herein 

are located and/or took place in this judicial district.   

GENERAL ALLEGATIONS 

7. This insurance coverage related declaratory relief action arises from a dispute 

regarding RUSSO’s contention that defendants DUSLAK and SESMAN are covered under an 

insurance policy issued by Plaintiff regarding the UNDERLYING MATTER.   

8. In the original complaint in the UNDERLYING MATTER, filed on April 16, 2017, 

(a copy of which is attached hereto as exhibit 1), Defendant RUSSO alleged damages from a trip 

and fall accident that occurred on August 27, 2016, outside a home he was renting in Las Vegas, 

Nevada.  RUSSO alleged that he tripped and fell over a cable or wire that was exposed as it ran up 

from one side of the front yard, across the driveway of the home he was renting and back under the 

other side of the yard.  The defendants in that action included Sunrise Villas IX Homeowners 

Association (“SUNRISE VILLAS HOA”) – the HOA for the home RUSSO rented.  Defendants 

DUSLAK and SESMAN are not named in this initial complaint.  Instead, RUSSO names a third-

party landscaper, J&G Lawn Maintenance, with no alleged connection to SUNRISE VILLAS HOA.   
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9. On November 29, 2017, RUSSO moved to amend his complaint in the 

UNDERLYING MATTER.  In a supplement to the motion to amend the complaint, filed on 

December 22, 2017, RUSSO requested to add a “Doe Landscaper” because the original J&G 

Landscape defendant did not contract with SUNRISE VILLAS HOA.  (RUSSO’S motion to amend 

complaint and supplement to motion to amend complaint are attached at exhibit 2.) 

10. When RUSSO filed his amended complaint on January 16, 2018, he named 

DUSLAK and SESMAN as the landscape contractors alleging that DUSLAK and SESMAN 

“maintained and controlled [the subject] premises….”  (RUSSO’s amended complaint is attached 

hereto as exhibit 3.)  

11. Plaintiff QBE issued condominium association policy no. CAU234378-1, effective 

February 1, 2016, through February 1, 2017, to SUNRISE VILLAS HOA as the named insured.  

Community Association Underwriters managed this policy as an agent for QBE.  Under this policy 

Plaintiff QBE provided SUNRISE VILLAS HOA with defense an indemnification in the 

UNDERLYING MATTER.  Plaintiff settled the UNDERLYING MATTER on behalf of its insured 

SUNRISE VILLAS HOA paying $140,000 for a full and complete release.   

12. At no time did DUSLAK and/or SESMAN seek defense and/or indemnification from 

Plaintiff QBE for the UNDERLYING MATTER.  

13.  DUSLAK and/or SESMAN have never claimed to be insured by QBE.   

14. In the UNDERLYING MATTER, RUSSO obtained a default judgment against 

DUSLAK and/or SESMAN in the amount of at least $25,000.000.00. 

15. On November 2, 2020, RUSSO filed a motion for judicial assignment of all rights of 

action held by DUSLAK and SESMAN against any and all insurance carriers, including QBE.  (A 

copy of RUSSO’s motion for judicial assignment and notice of motion are attached hereto as exhibit 

4.)  For the first time, RUSSO now claims that DUSLAK and SESMAN were insured by QBE. 

16. RUSSO now  alleges that QBE owed DUSLAK and/or SESMAN a duty of defense 

and/or indemnification, fiduciary duties, and a duty of good faith and fair dealing in connection with 

the UNDERLYING MATTER.  RUSSO also alleges that QBE breached said duties, and that 

DUSLAK and/or SESMAN possess an actionable claim against QBE, a claim which he now 
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possesses by virtue of assignment.   

17. Plaintiff QBE disputes and denies that DUSLAK and/or SESMAN ever claimed an 

entitlement to defense and/or indemnification under the QBE policy.  Plaintiff QBE then further 

disputes and denies that it owes DUSLAK and/or SESMAN a duty of defense and/or 

indemnification, fiduciary duties, or a duty of good faith and fair dealing in connection with the 

UNDERLYING MATTER.  As such, Plaintiff QBE also disputes and denies that it has breached 

any such duties to DUSLAK and/or SESMAN.     

18. RUSSO now seeks, by virtue of his default judgment against DUSLAK and/or 

SESMAN and assignment of claims, to recover damages from QBE under the policies issued to 

SUNRISE VILLAS HOA.   

19. Plaintiff QBE denies that RUSSO has any basis or grounds to recover damages from 

QBE under the policies issued to SUNRISE VILLAS HOA.   

CAUSE OF ACTION - Declaratory Relief 

As Against All Defendants 

20. Plaintiff incorporates by reference as though fully set forth herein the allegations in 

all of the preceding paragraphs.   

21. Plaintiff is informed and believes and on that basis alleges that RUSSO  claims that 

DUSLAK and/or SESMAN have claims against Plaintiff.  Plaintiff is further is informed and 

believe and on that basis allege that RUSSO  claims that Plaintiff owes RUSSO (by assignment) a 

duty to defend or indemnify in connection with the UNDERLYING MATTER.  Plaintiff is 

informed and believes and on that basis alleges that RUSSO  claims to be entitled to recover funds 

from Plaintiff QBE to satisfy the judgment against DUSLAK and/or SESMAN in the 

UNDERLYING MATTER.  Plaintiff denies all of these claims.   

22. Plaintiff contends, pursuant to the terms of any insurance policies issued to 

SUNRISE VILLAS HOA  that it does not owe DUSLAK, SESMAN and/or RUSSO (by 

assignment)  a duty to defend or indemnify, any fiduciary duty, or any duty of good faith and fair 

dealing in connection with the UNDERLYING MATTER.  Plaintiff further contends RUSSO is not 

entitled to recover funds from Plaintiff QBE to satisfy the judgment against DUSLAK and/or 
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SESMAN in the UNDERLYING MATTER. 

23. By reason of the foregoing, an actual controversy exists between the parties, 

requiring a declaratory judgment of this Court.   

24. A judicial determination of this controversy is necessary and appropriate in order for 

the parties to ascertain their rights, duties and obligations under the insurance policies. 

Wherefore, Plaintiff pray for judgment against Defendants as hereinafter set forth. 

Prayer 

 AS TO THE FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF: 

 1. For a declaration and determination that DUSLAK and/or SESMAN are not insured 

by Plaintiff, and in fact never even tendered the UNDERLYING MATTER to Plaintiff, that 

Plaintiff did not owe DUSLAK, SESMAN, and/or RUSSO a defense, indemnification, any 

fiduciary duty, or any duty of good faith and fair dealing for claims arising out of the 

UNDERLYING MATTER.  For a declaration and determination that RUSSO is not entitled to 

recover funds from Plaintiff QBE to satisfy the judgment against DUSLAK and/or SESMAN in the 

UNDERLYING MATTER. 

 2. For attorneys’ fees; 

 3. For costs of suit;  

 4. For interest; 

 5. For all other relief the Court deems just and proper. 

 

DATED:  November 16, 2020 MORALES, FIERRO & REEVES 
 
 
 By:  /s/ Ramiro Morales    
  Ramiro Morales, #7101 

600 South Tonopah Dr., Suite 300 
Las Vegas, NV  89106 
Tel:  (702) 699-7822 
 

  Attorneys for Plaintiff QBE INSURANCE 
CORPORATION 
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QBE’S�OPPOSITION�TO�MOTION�TO�ASSIGN� � � Case�No.:�A-17-753606-C�

RAMIRO�MORALES�[Bar�No.:�7101]�
E-mail:�rmorales@mfrlegal.com�
MORALES,�FIERRO�&�REEVES�
600�South�Tonopah�Drive,�Suite�300�
Las�Vegas,�Nevada��89106�
Telephone:� (702)�699-7822�
Facsimile:� (702)�699-9455�
�
�
Attorneys�for�Proposed�Intervenor��
QBE�INSURANCE�CORPORATION��
�
�
�

DISTRICT�COURT�
�

CLARK�COUNTY,�NEVADA�

�
SIMONE�RUSSO,
�
� Plaintiff,�
�
� vs.�
�
COX�COMMUNICATIONS�LAS�VEGAS,�
INC.,�dba�COX�COMMUNICATIONS;�IES�
RESIDENTIAL,�INC.;�SUNRISE�VILLAS�IX�
HOMEOWNERS�ASSOCIATION;�J&G�
LAWN�MAINTENANCE;�KEVIN�
BUSHBAKER;�PW�JAMES�MANAGEMENT�
&�CONSULTING,�LLC;�J.�CHRIS�
SCARCELLI,�DOE�LANDSCAPER;�
RICHARD�DUSLAK;�JUSTIN�SESMAN;�and�
DOES�I-IV;�and�ROE�CORPORATIONS�I-V,�
inclusive,�
�
� Defendants.�
�

CASE�NO.: A-17-753606-C�
DEPT.�NO.:�XVI�
�
�
DECLARATION�OF�DUANE�BUTLER�IN�
SUPPORT�OF�QBE�INSURANCE�
CORPORATION’S�MOTION�TO�
INTERVENE�and�OPPOSITION�TO�
MOTION�TO�ASSIGN�RIGHTS�AGAINST�
QBE�
�
�

�

I,�Duane�Butler,�under�penalty�of�perjury,�declare�as�follows:�

1.� I�am�a�Senior�Claims�Adjuster�for�Armour�Risk�Management,�Inc.,�which�administers�

claims�for�QBE�Insurance�Corporation.��In�my�capacity�as�a�Senior�Claim�Adjuster,�I�have�access�to�

copies�of�all�documents�generated�or�maintained�by�Armor�in�handling�claims�for�QBE,�including�

copies�of�policy�forms�issued�by�QBE.���

2.� On�behalf�of�QBE,�I�adjusted�the�claim�of�Sunrise�Villas�IX�Homeowners�Association�

(“Sunrise”)�with�respect�to�this�suit.��I�was�involved�with�the�settlement�of�the�claims�against�Sunrise,�

which�was�funded�by�QBE.��QBE�issued�a�condominium�association�policy,�with�a�policy�period�of�
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�
CERTIFICATE�OF�SERVICE�

� Pursuant�to�NRCP�5(b),�I�certify�that�on�this�16th�day�of�November�2020,�I�served�a�true�and�

correct�copy�of�the�foregoing:��
�
QBE�INSURANCE�CORPORATION’S�MOTION�TO�INTERVENE�and�OPPOSITION�TO�
MOTION�TO�ASSIGN�RIGHTS�AGAINST�QBE�

on�all�parties�in�this�action�by�the�Eighth�Judicial�District�Court’s�CM/ECF�Filing�System.�

�

DATED:�November�16,�2020.�

�

�

�

�

�

�

�
�
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AMEN�
RAMIRO�MORALES�[Bar�No.:�7101]�
E-mail:�rmorales@mfrlegal.com�
MORALES,�FIERRO�&�REEVES�
600�South�Tonopah�Drive,�Suite�300�
Las�Vegas,�Nevada��89106�
Telephone:� (702)�699-7822�
Facsimile:� (702)�699-9455�
�
Attorneys�for�Proposed�Intervenor��
QBE�INSURANCE�CORPORATION��
�
�
�

DISTRICT�COURT�
�

CLARK�COUNTY,�NEVADA�

�
SIMONE�RUSSO,
�
� Plaintiff,�
�
� vs.�
�
COX�COMMUNICATIONS�LAS�VEGAS,�
INC.,�dba�COX�COMMUNICATIONS;�IES�
RESIDENTIAL,�INC.;�SUNRISE�VILLAS�IX�
HOMEOWNERS�ASSOCIATION;�J&G�
LAWN�MAINTENANCE;�KEVIN�
BUSHBAKER;�PW�JAMES�MANAGEMENT�
&�CONSULTING,�LLC;�J.�CHRIS�
SCARCELLI,�DOE�LANDSCAPER;�
RICHARD�DUSLAK;�JUSTIN�SESMAN;�and�
DOES�I-IV;�and�ROE�CORPORATIONS�I-V,�
inclusive,�
�
� Defendants.�
______________________________________
�

CASE�NO.: A-17-753606-C�
DEPT.�NO.:�XVI�
�
�
QBE�INSURANCE�CORPORATION’S�
AMENDED�MOTION�TO�INTERVENE�
and�OPPOSITION�TO�MOTION�TO�
ASSIGN�RIGHTS�AGAINST�QBE�
�
Date:��December�10,�2020�
Time:�9:00�AM�
�

� Pursuant�to�Nevada�Rule�of�Civil�Procedure�24,�QBE�Insurance�Corporation�(“QBE”)�

moves�to�intervene�for�the�limited�purpose�of�opposing�Plaintiff’s�motion�to�assign�rights�against�

QBE�and�to�seek�a�stay�of�this�action�until�a�federal�court�rules�on�QBE’s�obligations�under�a�

general�liability�insurance�policy.�As�explained�more�fully�in�the�following�Memorandum�of�Points�

and�Authorities�and�the�Declaration�of�Duane�Butler�(attached�hereto�as�Exhibit�B),�QBE�meets�all�

four�criteria�for�intervention�as�of�right:�(1)�it�has�a�sufficient�interest�in�the�litigation’s�subject�

matter,�(2)�it�could�suffer�an�impairment�of�its�ability�to�protect�that�interest�if�it�does�not�intervene,�

(3)�its�interest�is�not�adequately�represented�by�existing�parties,�and�(4)�its�application�is�timely.�

Case Number: A-17-753606-C

Electronically Filed
11/17/2020 3:24 PM
Steven D. Grierson
CLERK OF THE COURT
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Rule�24(a).�

In�the�alternative,�QBE�invokes�the�Court’s�discretion�to�grant�permissive�intervention�

pursuant�to�Rule�24(b).�QBE’s�defenses�to�claims�involve�common�questions�of�fact�and�law�to�the�

claims�in�this�action,�and�QBE’s�intervention�will�not�unduly�delay�or�prejudice�the�adjudication�of�

the�existing�parties’�rights.�Rule�24(b).�

� Accompanying�this�Motion�to�Intervene�and�Opposition�to�Plaintiff’s�Motion�to�Assign�

Rights,�is�an�Index�of�Exhibits,�and�Exhibit�A,�a�copy�of�QBE’s�complaint�for�declaratory�relief�

filed�in�the�United�States�District�Court�of�Nevada,�Exhibit�B,�a�Declaration�of�Duane�Butler�in�

support�of�QBE’s�Motion�to�Intervene�and�Opposition�to�Plaintiff’s�Motion�for�an�Assignment�of�

Rights,�and�Exhibit�C,�a�copy�of�the�settlement�agreement�in�this�action.�

�

DATED:��November�17,�2020� MORALES,�FIERRO�&�REEVES�
�
�
� By:�� /s/ Ramiro Morales � � � �
� � Ramiro�Morales,�#7101�

600�South�Tonopah�Dr.,�Suite�300�
Las�Vegas,�NV��89106�
Tel:��(702)�699-7822�
�

� � Attorneys�for�Plaintiff�QBE�INSURANCE�
CORPORATION�

�

� �
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MEMORANDUM�OF�POINTS�AND�AUTHORITIES�

I.� INTRODUCTION�

� Through�this�limited�intervention,�QBE�Insurance�Corporation�(“QBE”)�seeks�to�stay�further�

action�on�Simone�Russo’s�motion�for�judicial�assignment�of�a�cause�of�action.��Stated�briefly,�

Simone�Russo�has�obtained�a�default�judgment�against�Richard�Duslak�and�Justin�Sesman�and�now�

seeks�to�have�this�Court�assign�to�him�rights�of�Duslak�and�Sesman�as�against�QBE.��QBE�seeks�to�

intervene�to�stay�this�assignment�because�Duslak�and�Sesman�have�no�rights�against�QBE.��QBE�is�

seeking�a�judicial�determination�of�its�rights�and�obligations�under�the�policy�at�issue�in�a�separate�

action,�which�QBE�has�filed�in�the�United�States�District�Court.��Should�the�court�in�the�coverage�

action�find�any�obligation�to�Duslak�and�Sesman�is�owed,�QBE�will�challenge�the�scope�of�the�

settlement�agreement�and�the�judgment�on�the�record�in�this�case.��In�the�meantime,�Dr.�Russo�should�

be�stayed�from�moving�forward�with�the�assignment,�under�which�he�seeks�an�assignment�of�rights�

which�do�not�exist.�

� Stated�briefly,�QBE�vigorously�asserts�that�Duslak�and�Sesman�have�no�rights�against�it.��

Neither�Duslak�nor�Sesman�ever�requested�policy�benefits�(including�the�duty�to�defend);�in�fact,�

neither�has�ever�contacted�QBE.��Moreover,�no�other�person�or�entity�tendered�the�defense�of�these�

two�to�QBE.�Notably,�the�policy�was�issued�to�another�party�in�the�case,�Sunrise�Villas�IX�

Homeowners�Association�and�QBE�settled�this�case�subject�to�a�full�and�complete�release.��In�

settling�the�claims�against�Sunrise,�plaintiff�agreed�that�all�“managers,�agents,�representatives�.�.�.��

associates�.�.�.�[and]�contractors”�of�Sunrise�were�also�released�and�agreed�that�Duslak�and�Sesman�

were�independent�contractors�via�a�stipulation�attached�as�an�exhibit�to�the�settlement�agreement.��

Given�those�agreements,�QBE�will�challenge�the�scope�of�any�rights�which�can�be�assigned,�based�on�

the�agreement,�should�it�be�determined�that�QBE�had�any�obligation�at�all�with�respect�to�Duslak�and�

Sesman.�(A�true�and�correct�copy�of�the�settlement�agreement�between�Russo�and�Sunrise,�among�

others,�is�attached�hereto�as�Exhibit�C.)��Immediately,�when�QBE�learned�of�plaintiff’s�contentions�

here,�it�reached�out�to�plaintiff’s�counsel�and�filed�a�declaratory�relief�action�in�the�United�States�

District�Court�of�Nevada,�seeking�an�adjudication�of�QBE’s�rights�and�obligations�under�the�policy�at�

issue�(a�copy�of�the�declaratory�relief�complaint�filed�by�QBE�in�the�federal�court�is�attached�hereto�
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as�Exhibit�A).��Dr.�Russo�is�a�party�to�that�action.�

� Case�law�has�not�addressed�the�unique�situation�presented�here,�where�plaintiff�seeks�an�

assignment�of�rights�expressly�against�QBE.��Again,�QBE�seeks�only�to�have�that�assignment�stayed�

until�it�can�be�determined�whether�such�rights�exist�–�a�determination�which�will�be�made�in�a�

separate�action,�already�on�file.��If�QBE�is�adjudged�to�have�a�duty�to�defend�Duslak�and�Sesman,�it�

will�immediately�do�so..��Plaintiff�will�not�be�prejudiced�by�the�requested�stay.��He�will�simply�be�

placed�in�the�position�he�should�be�in�–�namely,�litigating�the�issue�of�whether�the�QBE�policy�apply�

to�Duslak�and�Sesman�in�relation�to�this�action�and,�if�the�policy�applies,�properly�seeking�an�

assignment�of�rights�from�Duslak�and�Sesman�with�the�involvement�of�QBE.�

II.� LEGAL�AND�FACTUAL�BACKGROUND�

This�is�a�personal�injury�action�in�which�plaintiff,�Simone�Russo,�alleges�that�he�tripped�and�

fell�over�a�coaxial�cable�while�walking�up�the�driveway�of�the�home�he�rented�in�Las�Vegas�Nevada.��

The�property�at�which�the�events�giving�rise�to�the�suit�took�place,�is�located�within�the�Sunrise�

Villas�IX�Homeowners�Association�(“Sunrise”).�See,�Complaint,�filed�4/6/17.��Russo�initially�named�

Sunrise,�Cox�Communications,�IES�Residential,�Inc.,�and�Kevin�Bushbaker�(the�owner�of�the�home),�

in�the�action.��Ibid.�He�later�filed�a�motion�to�amend�and�amended�the�action�to�add�as�defendants,�

among�others,�the�landscaping�contractors,�Richard�Duslak�and�Justin�Sesman.��See,�Supplement�to�

Motion�to�Amend�Complaint,�filed�12/22/17,�and�Amended�Complaint,�filed�1/16/18.��All�of�the�

defendants�which�answered�the�complaint,�including�Sunrise,�fully�and�finally�settled�Dr.�Russo’s�

claims�against�them�and�this�Court�ruled�that�the�settlement�was�in�good�faith.��See,�Court�Minutes,�

10/18/19.���

In�the�settlement�agreement�between�Plaintiff�and�Sunrise,�Sunrise�is�defined�to�include:�
�
Its�affiliated�companies�and�each�of�their�respective�past,�present�and�future�
officers,�directors,�members,�managers,�agents,�representatives,�shareholders,�
partners,�associates,�insurers�(Community�Association�Underwriters,�Inc.,�QBE�
Insurance�Corporation,�.�.�.�and�Armour�Risk�Management,�Inc.�–�but�only�as�it�
relates�to�Sunrise),�EXCLUDING�RICHARD�DUSLAK�AND/OR�JUSTIN�
SESMAN�OR�ANYONE�ASSOCIATED�OR�AFFILIATED�WITH�THEM,�
INCLUDING�ANY�ACTUAL�OR�POTENTIAL�INSURER�(per�the�stipulation�
attached�as�exhibit�“A”),�attorneys,�subsidiaries,�predecessors,�beneficiaries,�
grantors,�grantees,�vendees,�.�.�.�contractors�.�.�.�and�equitable�owners;�

In�the�stipulation�attached�to�the�agreement,�Plaintiff�agreed:��“IT�IS�HEREBY�STIPULATED�
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THAT�FOR�THE�PURPOSES�OF�THIS�LITIGATION�AND�FOR�ANY�AND�ALL�ISSUED�

RELATED�TO�SIMONE�RUSSO’S�CLAIMS�AND�SETTLEMENT,�THAT�IN�AUGUST�2016,�

BOTH�DEFENDANT�RICHARD�DUSLAK�AND�JUSTIN�SESMAN�.�.�.�WERE�IN�THE�

SERVICE�OF�SUNRISE�.�.�.�AS�INDEPENDENT�CONTRACTORS�.�.�.�.”��In�the�agreement,�

plaintiff�releases�all�rights�in�relation�to�the�subject�matter�of�this�suit,�against�the�defined�term,�

“Sunrise.”��While�the�release�excludes�a�release�of�Duslak�and�Sesman,�the�stipulation�attached�to�the�

agreement,�which�is�an�agreement�only�as�between�Russo�and�Sunrise,�agrees�that�Duslak�and�

Sesman�were�“independent�contractors.”��See�Exhibit�C,�attached�hereto.�

Currently�pending�before�this�court�is�plaintiff’s�motion�for�judicial�assignment�of�“all�rights�

of�action�held�by�the�Defendants�Richard�Duslak�and�Justin�Sesman�against�any�and�all�individuals�

and/or�entities,�including�all�claims�against�any�and�all�insurance�carriers,�including�but�not�limited�to�

QBE�Insurance�Corporation,�Community�Association�Underwriters,�or�any�other�insurance�

Carrier(s).”��In�his�points�and�authorities,�plaintiff�states:�
�

defendants�were�insured�with�QBE�Insurance�Corporation�.�.�.�at�the�time�the�subject�
loss�occurred.��Neither�QBE�Insurance�Corporation�nor�Community�Association�
Underwriters�have�paid�anything�toward�the�judgment.��Duslak�and�Sesman�have�
rights�against�QBE�Insurance�Corporation�.�.�.�under�the�insurance�agreement�for�
indemnification�of�the�Judgment.�

QBE�issued�a�condominium�association�policy,�with�a�policy�period�of�February�1,�2016,�to�

February�1,�2017,�to�Sunrise�Villas�HOA.��Declaration�of�Duane�Butler,�attached�hereto�as�Exhibit�B,�

¶2.��It�defended�its�insured,�Sunrise,�in�response�to�a�tender�from�Sunrise,�and�paid�for�the�settlement�

of�any�and�all�claims�that�could�be�asserted�against�or�through�them�in�this�action.��Ibid.�In�exchange�

for�payment,�Dr.�Russo�gave�a�full�and�complete�release.��Ibid.�

Neither�Duslak�nor�Sesman�requested�a�defense�from�QBE.��Dec.�of�D.�Butler,�Ex.�B�¶3.��

Neither�Duslak�nor�Sesman�ever�contacted�QBE�about�this�suit.��Ibid.�Plaintiff�presents�no�evidence�

that�“defendants�were�insured�with�QBE�Insurance�Corporation”�or�that�“Duslak�and�Sesman�have�

rights�against�QBE�Insurance�Corporation.”���

III.� ARGUMENT�

QBE�seeks�to�intervene�to�protect�its�interest�and�oppose�against�having�non-existent�rights�

against�it�assigned�to�plaintiff.��Specifically,�it�seeks�to�intervene�to�stay�the�assignment�of�rights�until�
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there�is�a�determination�of�whether�Duslak�and�Sesman�have�rights�against�QBE�to�assign.��QBE�has�

filed�an�action�in�federal�court�in�which�it�seeks�a�declaration�that�it�did�not�owe�a�duty�to�defend�or�

indemnify�Duslak�and�Sesman�in�relation�to�this�action�because�neither�Duslak�nor�Sesman�ever�

contacted�QBE�requesting�policy�benefits�or�seeking�a�defense.���If�there�is�a�determination�in�the�

federal�coverage�action�that�Duslak�and�Sesman�are�owed�any�obligation�under�the�QBE�policy,�QBE�

will�appear�on�behalf�of�Duslak�and�Sesman�and�will�challenge�the�scope�of�any�assignment�given�

the�record�in�this�case�and�the�settlement�agreement.�

A.� QBE�is�Entitled�to�Intervene�as�of�Right.�

QBE�meets�the�criteria�for�intervention�as�of�right�under�Rule�24(a)�because�(1)�it�has�a�

sufficient�interest�in�the�litigation’s�subject�matter,�(2)�it�could�suffer�an�impairment�of�its�ability�to�

protect�that�interest�if�it�does�not�intervene,�(3)�its�interest�is�not�adequately�represented�by�existing�

parties,�and�(4)�its�application�is�timely.�See e.g. Hairr v. First Jud. Dist.�Court,�132�Nev.�180,�183�

(2016).�

1.��QBE�has�sufficient�interest�in�the�litigation’s�subject�matter.�

QBE�meets�the�first�criteria�for�intervention�as�of�right�under�Rule�24(a)�because�it�has�a�

sufficient�interest�in�the�litigation’s�subject�matter.�Hairr,�132�Nev.�at�183.��The�federal�courts�have�

found�that�the�interests�test�under�Federal�Rule�Civ.�P.�24(a),�which�is�analogous�to�Nevada�Rule�

�24(a)1,�is�not�a�rigid�standard,�but�rather�“a�practical�guide�to�disposing�of�lawsuits�by�involving�as�

many�apparently�concerned�persons�as�is�compatible�with�efficiency�and�due�process.”�Nuesse v. 

Camp,�385�F.2d�694,�700�(D.C.�Cir.�1967);�see�also�Friends of Animals v. Kempthorne,�452�F.�

Supp.�2d�64,�69�(D.D.C.�2006)�(“proposed�intervenors�of�right�need�only�an�interest�in�the�

It�is�appropriate�to�supplement�the�Nevada�caselaw�with�relevant�federal�precedent�because�“[f]ederal�cases�
interpreting�the�Federal�Rules�of�Civil�Procedure�‘are�strong�persuasive�authority,�because�the�Nevada�Rules�of�Civil�
Procedure�are�based�in�large�part�upon�their�federal�counterparts.’”�Exec. Mgmt., Ltd. v. Ticor Title Ins. Co.,�118�
Nev.�46,�53�(2002)�(quoting Las Vegas Novelty, Inc. v. Fernandez,�106�Nev.�113,�119�(1990)). Furthermore,�the�
Nevada�Supreme�Court�has�specifically�looked�to�federal�interpretations�of�Federal�Rule�24�when�construing�
intervention�under�Nevada�Rule�24.�See e.g. Am. Home Assurance Co. v. Eighth Judicial Dist. Court,�122�Nev.�
1229,�1241–42,�147�P.3d�1120,�1128�(2006)�(citing Dairy Maid Dairy, Inc. v. U.S.,�147�F.R.D.�109,�112�(E.D.�Va.�
1993))�(just�like�Federal�Rule�24,�Nevada�Rule�24�requires�only�a�minimal�showing�to�establish�that�the�existing�
parties�do�not�adequately�protect�an�applicant’s�interest).�It�is�important�to�note�that�the�federal�courts�construe�the�
intervention�rules�“broadly�in�favor�of�proposed�intervenors�[because]�a�liberal�policy�in�favor�of�intervention�serves�
both�efficient�resolution�of�issues�and�broadened�access�to�the�courts.”�Wilderness Society v. U.S. Forest Service,�
630�F.3d�1173,�1179�(9th�Cir.�2011)�(quoting U.S. v. City of Los Angeles,�288�F.3d�391,�397�(9th�Cir.�2002)).
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litigation––not�a�cause�of�action�or�permission�to�sue”)�(quotation�marks�and�internal�citation�

omitted);�Smith v. Pangilinan,�651�F.2d�1320,�1324�(9th�Cir.�1981)�(holding�that�a�proposed�

intervenor�need�not�have�a�specific�legal�or�equitable�interest�in�jeopardy�but�simply�a�“protectable�

interest�of�sufficient�magnitude�to�warrant�inclusion�in�the�action”).�

In�this�case,�QBE�seeks�to�intervene�to�prevent�plaintiff�from�wrongly�taking�an�assignment�

of�rights�against�QBE.��Its�interests�are�clear,�as�plaintiff�is�seeking�to�obtain�the�right�to�bring�

claims�against�QBE�for�breach�of�the�covenant�of�good�faith�and�fair�dealing�against�QBE�–�a�right�

which�QBE�strongly�contends�does�not�exist.�
�
2.� Without�intervention,�the�assignment�of�rights�would�impair�QBE’s�ability�to�

protect�its�interests.�
�

QBE�meets�the�second�criteria�for�intervention�as�of�right�under�Rule�24(a)�because�it�

could�suffer�an�impairment�of�its�ability�to�protect�its�interest�if�it�does�not�intervene.�Hairr,�132�

Nev.�at�183.��Rule�24(a)�requires�applicants�to�demonstrate�they�will�“either�gain�or�lose�by�the�

direct�legal�operation�and�effect�of�the�judgment�which�might�be�rendered�in�the�suit�between�the�

original�parties.”�Stephens v. First Nat’l Bank of Nev.,�64�Nev.�292,�304–05,�182�P.2d�146,�151–52�

(1947)�(quoting Harlan v. Eureka Mining Co.,�10�Nev.�92,�94–95�(1875)).�

In�this�action,�neither�Duslak�nor�Sesman�ever�tendered�their�defense�to�QBE.��An�insurer's�

right�and�duty�to�defend�attaches�when�the�insured�tenders�defense�of�the�lawsuit�to�the�insurer.��

Allstate Ins. Co. v. Miller,�125�Nev.�300,�309�(2009).��While�this�principle�is�expressed�clearly�in�

the�policy�itself,�it�is�also�a�reflection�of�contract�law:�
�
To�succeed�on�a�claim�for�breach�of�contract,�the�plaintiff�must�show�that�a�
contractual�relationship�existed�between�it�and�the�defendant,�and�that�the�defendant�
materially�breached�a�duty�owed�to�the�plaintiff�under�the�contract.��Generally,�when�
one�party�prevents�performance�of�a�contractual�duty,�the�other�party�is�excused�from�
performing.��For�example,�in�a�purchase�and�sale�agreement,�a�buyer�must�be�“ready,�
willing,�and�able”�to�purchase�the�property.��Further,�“[a]s�a�general�rule,�a�party�
cannot�recover�damages�for�loss�that�he�could�have�avoided�by�reasonable�efforts.”�
�

Chamani v. Mackay,�124�Nev.�1457�(2008);�Cladianos v. Friedhoff,�69�Nev.�41,�45�(1952)�[“The�

law�is�clear�.�.�.�that�any�affirmative�tender�of�performance�is�excused�when�performance�has�in�

effect�been�prevented�by�the�other�party�to�the�contract.”��(citing�Sec:�3�Williston�on�Contracts,�Rev.�

2A.App.344
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Ed.,�1952,�§46�677,�2325,�§832;�17�C.J.S.,�Contracts,�§481,�p.�986;�12�Am.Jur.�889,�Contracts,�

§333)].��“As�is�stated�by�Mr.�Williston�.�.�:�‘It�is�a�principle�of�fundamental�justice�that�if�a�promisor�

is�himself�the�cause�of�the�failure�of�performance,�either�of�an�obligation�due�him�or�of�a�condition�

upon�which�his�own�liability�depends,�he�cannot�take�advantage�of�the�failure.’”��Cladianos,�69�

Nev.�at�45.���

Here,�neither�Duslak�nor�Sesman�contacted�QBE�at�all�in�relation�to�this�suit.2��They�did�

not�request�policy�benefits�or�even�claim�to�be�insured�under�the�policy�at�any�time.��Nor�did�any�

other�entity�tender�the�defense�of�Duslak�and�Sesman�to�QBE�in�relation�to�this�action.��Neither�

Duslak�nor�Sesman�have�appeared�in�this�action�and�QBE�cannot�simply�appear�in�an�action�in�the�

name�of�two�people�who�never�asked�for�a�defense�and�with�whom�QBE�has�no�contact.��Because�

QBE�had�no�notice�that�Duslak�and�Sesman�sought�policy�benefits,�or�even�contended�that�they�

were�insured�under�the�QBE�policy�issued�to�Sunrise,�Duslak�and�Sesman�cannot�now�claim�that�

QBE�breached�any�provision�of�the�insurance�policy.�

Moreover,�Plaintiff�released�Sunirse�and�QBE,�excepting�Duslak�and�Sesman,�but�

conditioning�that�exception�through�a�stipulation�in�which�Plaintiff�agreed�that�Duslak�and�Sesman�

were�independent�contractors�of�Sunrise.�Should�the�federal�court�determine�that�any�obligation�

was�owed�to�Duslak�and�Sesman�under�the�QBE�policy�issued�to�Sunrise,�QBE�will�challenge�the�

scope�of�the�rights�assigned�in�light�of�the�terms�of�the�settlement�agreement�and�the�record.�

Yet,�plaintiff�has�presented�to�this�court�that�Duslak�and�Sesman�“were�insured�with�QBE�

Insurance�Corporation�.�.�.�at�the�time�the�subject�loss�occurred”�and�that�“Duslak�and�Sesman�

have�rights�against�QBE�Insurance�Corporation�.�.�.�under�the�insurance�agreement�for�

indemnification�of�the�Judgment.”��Plaintiff�seeks�to�obtain�a�strategic�advantage�by�obtaining�

rights�in�a�circumstance�where�no�one�can�oppose�the�assignment�sought.��

QBE�has�filed�a�declaratory�relief�action�to�seek�judicial�clarification�of�its�rights�and�

obligations�under�the�policy�issued�to�Sunrise�with�respect�to�this�action.��QBE�seeks�to�intervene�

to�prevent�and�oppose�any�assignment�until�there�is�clarification�of�whether�Duslak�or�Sesman�

2�In�fact,�neither�Duslak�nor�Sesman�are�parties�to�the�QBE�policy�issued�to�Sunrise.�

2A.App.345
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have�rights�to�assign.��Should�the�federal�court�determine�that�any�obligation�was�owed�to�Duslak�

and�Sesman�under�the�QBE�policy�issued�to�Sunrise,�QBE�will�challenge�the�scope�of�the�rights�

assigned�in�light�of�the�terms�of�the�settlement�agreement�and�the�record.��QBE�should�be�

permitted�to�intervene�to�prevent�the�unfair�strategic�advantage�plaintiff�is�seeking�to�obtain�

through�an�assignment�which�is�contradicted�by�the�settlement�agreement�in�this�action.�

3.� QBE’s�interests�are�not�adequately�represented�by�existing�parties.�

The�Nevada�Supreme�Court�has�held�that�intervention�requires�only�a�minimal�showing�to�

establish�that�the�existing�parties�do�not�adequately�protect�an�applicant’s�interest.�Am. Home Assur. 

Co. v. Eighth Judicial Dist. Court ex rel. Cty. of Clark,�122�Nev.�1229,�1241-42�(2006).��As�stated�

above,�QBE’s�interests�are�not�represented�in�this�action.�First,�neither�Duslak�nor�Sesman�have�

appeared.��Second,�even�if�they�had�appeared,�neither�are�necessarily�aligned�with�QBE,�as�QBE�is�

seeking�to�prevent�the�assignment�of�Duslak�and�Sesman’s�rights�against�QBE.��As�discussed�above,�

QBE�contends�that�these�two�do�not�have�rights�under�the�QBE�policy.��Notably,�as�neither�Duslak�

nor�Sesman�sought�policy�benefits�from�QBE�at�any�time,�QBE�does�not�know�whether�they�contend�

that�they�have�assignable�rights�at�all.��However,�it�is�anticipated�that�no�party�will�oppose�plaintiff’s�

motion�to�obtain�the�alleged�rights�against�QBE�unless�QBE�itself�is�allowed�to�stay�the�current�

motion�and�seek�a�judicial�determination�of�its�rights�and�obligations�under�the�policy.��

4.� QBE’s�application�to�intervene�is�timely.�

The�Nevada�Supreme�Court�has�identified�potential�prejudice�to�the�existing�parties�as�a�key�

factor�in�determining�the�timeliness�of�intervention:�“The�most�important�question�to�be�resolved�in�

the�determination�of�the�timeliness�of�an�application�for�intervention�is�not�the�length�of�the�delay�

by�the�intervenor�but�the�extent�of�prejudice�to�the�rights�of�existing�parties�resulting�from�the�

delay.”�Lawler v. Ginochio,�94�Nev.�623,�584�P.2d�667,�669�(1978)�(citations�omitted).�This�leads�

to�a�pragmatic�inquiry:�can�the�intervenor�protect�its�interests�without�prejudicing�the�existing�

parties?�As�the�Nevada�Supreme�Court�has�found,�“[o]ur�cases�generally�reflect�that�intervention�is�

timely�if�the�procedural�posture�of�the�action�allows�the�intervenor�to�protect�its�interest.”�Estate of 

LoMastro v. American Family Ins. Group,�124�Nev.�1060,�195�P.�3d�339,�347�n.29�(2008).�

Undoubtedly,�plaintiff�will�argue�that�intervention�is�not�timely�here�because�judgment�has�

2A.App.346
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already�been�entered.��However,�in�this�action,�QBE�is�seeking�to�intervene�for�the�limited�purpose�

of�seeking�a�stay�of�an�assignment�of�the�rights�of�Duslak�and�Sesman�explicitly�against�QBE�–�an�

issue�that�has�not�been�addressed�before�with�respect�to�Nev.�Rev.�Stat.�Ann.�§�12.130.��QBE�is�

separately�seeking�an�adjudication�of�its�rights�and�obligations�under�the�policy�at�issue�with�respect�

to�Duslak�and�Sesman�in�relation�to�this�action.��As�discussed�above,�should�the�federal�court�

determine�that�any�obligation�was�owed�to�Duslak�and�Sesman�under�the�QBE�policy�issued�to�

Sunrise,�QBE�will�challenge�the�scope�of�the�rights�assigned.�QBE�did�not�seek�to�intervene�earlier�

because�neither�Duslak�nor�Sesman�had�ever�contacted�it�seeking�policy�benefits�and�QBE�was�

unaware�until�plaintiff’s�filing�of�the�motion�seeking�an�assignment�that�any�entity�contended�that�

Duslak�and�Sesman�had�any�rights�with�respect�to�the�QBE�policy.���

Further,�a�stay�would�protect�the�interests�of�QBE�without�prejudicing�the�existing�parties.��

Neither�Duslak�nor�Sesman�has�appeared�in�this�action.��Plaintiff�has�settled�all�claims�against�the�

other�parties.�He�seeks�the�right�to�pursue�policy�benefits�under�the�QBE�policy,�which�will�

necessitate�that�he�litigate�the�coverage�issues�raised�in�the�pending�QBE�declaratory�relief�action�

(in�which�he�is�a�named�party).��Plaintiff�will�not�be�prejudiced�by�the�delay�in�obtaining�the�

assignment�until�after�a�determination�of�whether�the�assignment�is�of�value.��

B.� In�the�Alternative,�QBE�Requests�Permissive�Intervention.

Because�QBE’S�proposed�Motion�to�Stay�(attached�hereto)�includes�defenses�and

legal�arguments�that�rely�on�the�same�facts�and�legal�claims�set�forth�in�the�Complaint,�permissive

intervention�is�appropriate�here.

NRCP�24(b)�permits�intervention�as�follows:�

(b)�Permissive�intervention.�Upon�timely�application�anyone�may�be�permitted�to�
intervene�in�an�action:�(1)�when�a�statute�confers�a�conditional�right�to�intervene;�or�
(2)�when�an�applicant’s�claim�or�defense�and�the�main�action�have�a�question�of�law�
or�fact�in�common.�In�exercising�its�discretion�the�court�shall�consider�whether�the�
intervention�will�unduly�delay�or�prejudice�the�adjudication�of�the�rights�of�the�
original�parties.�

Although�provision�Rule�24(b)(1)�does�not�apply�here,�the�remaining�provisions�of�the�rule�support

permissive�intervention.�

QBE�is�seeking�to�stay�the�assignment�of�rights�regarding�this�case.�As�noted above,�QBE�
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contends�that�there�are�no�rights�to�assign�as�against�ABE.��Should�the�federal�court�determine�that�

any�obligation�was�owed�to�Duslak�and�Sesman�under�the�QBE�policy�issued�to�Sunrise,�QBE�will�

challenge�the�scope�of�the�rights�assigned�in�light�of�the�terms�of�the�settlement�agreement�and�the�

record.�Finally,�as�noted�above,�there�would�be�no�undue�delay�or�prejudice�to�the�existing�parties.

.�In�that�case,�plaintiff�will�simply�be�in�the�legal�position�he�should�be�in,�seeking�an�assignment�of�

the�rights�of�Duslak�and�Sesman,�with�QBE�involved�in�the�action�having�had�a�determination�that�

its�policy�is�implicated�in�this�action,�vis�a�vis�Duslak�and�Sesman.��Thus, permissive�intervention�

would�be�appropriate.

IV.� CONCLUSION�

Given�the�unusual�nature�of�this�case,�in�which�plaintiff�seeks�as�assignment�of�rights�against�

QBE�based�on�allegations�made�for�the�first�time�in�the�motion�seeking�the�assignment�(i.e.,�that�

Duslak�and�Sesman�have�rights�against�QBE),�QBE�seeks�to�intervene�simply�to�stay�the�

assignment.��QBE�has�filed�a�separate�action�in�which�the�issue�of�coverage�under�the�QBE�policy�

will�be�litigated�as�between�QBE,�Dr.�Russo,�Duslak�and�Sesman.�QBE�has�a�right�to�intervene�

under�Rule�24(a),�to�stay�plaintiff’s�attempts�to�gain�a�strategic�advantage�against�it�through�this�

assignment�or,�in�the�alternative,�this�Court�should�permit�QBE�to�intervene�pursuant�to�Rule�24(b).�

Respectfully�submitted,�

�

DATED:��November�17,�2020� MORALES,�FIERRO�&�REEVES�
�
�
� By:�� /s/ Ramiro Morales � � � �
� � Ramiro�Morales,�#7101�

600�South�Tonopah�Dr.,�Suite�300�
Las�Vegas,�NV��89106�
Tel:��(702)�699-7822�
�

� � Attorneys�for�Plaintiff�QBE�INSURANCE�
CORPORATION�

�

�

�

�
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OPPOSITION�TO�MOTION�TO�ASSIGN�RIGHTS�AND�MOTION�TO�STAY�

I.� INTRODUCTION�

QBE�Insurance�Corporation�(“QBE”)�opposes�plaintiff’s�request�for�an�assignment�of�the�

rights�of�Richard�Duslak�and�Justin�Sesman�against�QBE�and�requests�that�further�action�regarding�

an�assignment�of�rights�be�stayed�until�it�can�be�determined�whether�such�rights�exist.�Stated�briefly,�

Simone�Russo�contends�he�has�obtained�a�default�judgment�against�Duslak�and�Sesman�and�now�

seeks�to�have�this�Court�assign�to�him�rights�of�Duslak�and�Sesman�as�against�QBE.��QBE�contends�

that�neither�Duslak�nor�Sesman�have�rights�against�QBE,�and,�indeed,�neither�sought�benefits�under�

the�QBE�policy�issued�to�Sunrise�in�relation�to�this�action.��QBE�seeks�to�stay�the�assignment�sought�

by�plaintiff�while�it�litigates�the�issue�of�coverage�under�its�policy�in�a�federal�declaratory�relief�

action�QBE�has�filed�(and�to�which,�Simone�Russo�has�been�named�a�party).��Should�the�federal�

court�determine�that�any�obligation�was�owed�to�Duslak�and�Sesman�under�the�QBE�policy�issued�

to�Sunrise,�QBE�will�challenge�the�scope�of�the�rights�assigned�in�light�of�the�terms�of�the�

settlement�agreement�and�the�record.A�stay�would�be�both�efficient�and�fair.��Plaintiff�will�not�be�

prejudiced�by�the�requested�stay.��He�will�simply�be�placed�in�the�position�he�should�be�in�–�namely,�

litigating�the�issue�of�whether�the�QBE�policy�apply�to�Duslak�and�Sesman�in�relation�to�this�action�

and,�if�the�policy�applies,�properly�seeking�an�assignment�of�the�rights�of�t�Duslak�and�Sesman�

against�QBE�with�the�involvement�of�QBE.�

II.� ARGUMENT�

A�court�has�discretionary�power�to�stay�proceedings�in�its�own�court.�See�Landis v. N.A. Co.,�

299�U.S.�248,�254-255�(1936)�(“[T]he�power�to�stay�proceedings�is�incidental�to�the�power�inherent�

in�every�court�to�control�the�disposition�of�the�causes�on�its�docket�with�economy�of�time�and�effort�

for�itself,�for�counsel,�and�for�litigants.”);�see�also�Leyva v. Certified Grocers of California, Ltd.,�

593�F.2d�857,�863-64�(9th�Cir.�1979)�(“A�trial�court�may,�with�propriety,�find�it�is�efficient�for�its�

own�docket�and�the�fairest�course�for�the�parties�to�enter�a�stay�of�an�action�before�it�…”);�7C�

Charles�Alan�Wright,�Arthur�R.�Miller�&�Richard�L.�Marcus,�Federal Practice and Procedure,�§�

1838�(3d�ed.�2010)�(“[W]hether�to�grant�a�stay�in�a�particular�case�is�a�matter�addressed�to�the�sound�

discretion�of�the�district�court.”).�

2A.App.349
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When�evaluating�a�motion�to�stay,�the�Court�may�consider�the�goal�of�Federal�Rule�of�Civil�

Procedure�1:�The�Rules�“should�be�construed,�administered,�and�employed�by�the�court�and�the�

parties�to�secure�the�just,�speedy,�and�inexpensive�determination�of�every�action�and�proceeding.”�

See�Fed.�R.�Civ.�P.�1;�see�also�4�Wright�et�al.,�supra,�§�1029�(“There�probably�is�no�provision�in�the�

federal�rules�that�is�more�important�than�this�mandate.�It�reflects�the�spirit�in�which�the�rules�were�

conceived�and�written,�and�in�which�they�should�be�interpreted.”).�Courts�have�a�duty�to�resolve�

civil�matters�fairly,�but�without�undue�cost�or�delay.�See�Fed.�R.�Civ.�P.�1�advisory�committee�notes,�

1993�Amendments�(explaining�that�the�purpose�of�the�1993�amendment�“is�to�recognize�the�

affirmative�duty�of�the�court�to�exercise�the�authority�conferred�by�these�rules�to�ensure�that�civil�

litigation�is�resolved�not�only�fairly,�but�also�without�undue�cost�or�delay.”).�

� Here,�fairness�and�efficiency�dictate�that�a�stay�is�warranted.��QBE�vigorously�asserts�that�

Duslak�and�Sesman�have�no�rights�against�it.��An�insurer's�right�and�duty�to�defend�attaches�when�

the�insured�tenders�defense�of�the�lawsuit�to�the�insurer.��Allstate Ins. Co. v. Miller,�125�Nev.�300,�

309�(2009).��This�principle�is�expressed�in�the�policy�itself;�it�is�also�a�reflection�of�contract�law:�
�
To�succeed�on�a�claim�for�breach�of�contract,�the�plaintiff�must�show�that�a�
contractual�relationship�existed�between�it�and�the�defendant,�and�that�the�defendant�
materially�breached�a�duty�owed�to�the�plaintiff�under�the�contract.��Generally,�when�
one�party�prevents�performance�of�a�contractual�duty,�the�other�party�is�excused�from�
performing.��For�example,�in�a�purchase�and�sale�agreement,�a�buyer�must�be�“ready,�
willing,�and�able”�to�purchase�the�property.��Further,�“[a]s�a�general�rule,�a�party�
cannot�recover�damages�for�loss�that�he�could�have�avoided�by�reasonable�efforts.”�

Chamani v. Mackay,�124�Nev.�1457�(2008);�Cladianos v. Friedhoff,�69�Nev.�41,�45�(1952)�[“The�

law�is�clear�.�.�.�that�any�affirmative�tender�of�performance�is�excused�when�performance�has�in�

effect�been�prevented�by�the�other�party�to�the�contract.”��(citing�Sec:�3�Williston�on�Contracts,�Rev.�

Ed.,�1952,�§46�677,�2325,�§832;�17�C.J.S.,�Contracts,�§481,�p.�986;�12�Am.Jur.�889,�Contracts,�

§333)].��“As�is�stated�by�Mr.�Williston�.�.�:�‘It�is�a�principle�of�fundamental�justice�that�if�a�promisor�

is�himself�the�cause�of�the�failure�of�performance,�either�of�an�obligation�due�him�or�of�a�condition�

upon�which�his�own�liability�depends,�he�cannot�take�advantage�of�the�failure.’”��Cladianos,�69�

Nev.�at�45.��

Here,�neither�Duslak�nor�Sesman�contacted�QBE�at�all�in�relation�to�this�suit.��They�did�not�

request�policy�benefits�or�even�claim�to�be�insured�under�the�policy�at�any�time.��Nor�did�any�other�
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entity�tender�the�defense�of�Duslak�and�Sesman�to�QBE�in�relation�to�this�action.��Neither�Duslak�

nor�Sesman�have�appeared�in�this�action�and�QBE�cannot�simply�appear�in�an�action�in�the�name�

of�two�people�who�never�asked�for�a�defense�and�with�whom�QBE�has�no�contact.��Because�QBE�

had�no�notice�that�Duslak�and�Sesman�sought�policy�benefits,�or�even�contended�that�they�were�

insured�under�the�QBE�policy�issued�to�Sunrise,�Duslak�and�Sesman�cannot�now�claim�that�QBE�

breached�any�provision�of�the�insurance�policy.�

Yet,�plaintiff�has�presented�to�this�court�that�Duslak�and�Sesman�“were�insured�with�QBE�

Insurance�Corporation�.�.�.�at�the�time�the�subject�loss�occurred”�and�that�“Duslak�and�Sesman�

have�rights�against�QBE�Insurance�Corporation�.�.�.�under�the�insurance�agreement�for�

indemnification�of�the�Judgment.”��Plaintiff�seeks�to�obtain�a�strategic�advantage�by�obtaining�

rights�in�a�circumstance�where�no�one�can�oppose�the�assignment�sought.�In�fact,�Duslak�and�

Sesman�have�no�rights�under�the�QBE�policy�and�QBE�is�seeking�to�have�that�established�through�

a�declaratory�relief�action�filed�in�federal�court.�

Indeed,�not�only�does�plaintiff�seek�an�assignment�of�rights�that�do�not�exist,�he�is�seeking�to�

obtain�an�assignment�of�rights�after�agreeing�to�a�settlement�agreement�in�which�Sunrise,�including�

its�contractors,�and�QBE�were�released.��In�the�settlement�agreement�between�Plaintiff�and�Sunrise,�

Sunrise�is�defined�to�include:�
�
Its�affiliated�companies�and�each�of�their�respective�past,�present�and�future�
officers,�directors,�members,�managers,�agents,�representatives,�shareholders,�
partners,�associates,�insurers�(Community�Association�Underwriters,�Inc.,�QBE�
Insurance�Corporation,�.�.�.�and�Armour�Risk�Management,�Inc.�–�but�only�as�it�
relates�to�Sunrise),�EXCLUDING�RICHARD�DUSLAK�AND/OR�JUSTIN�
SESMAN�OR�ANYONE�ASSOCIATED�OR�AFFILIATED�WITH�THEM,�
INCLUDING�ANY�ACTUAL�OR�POTENTIAL�INSURER�(per�the�stipulation�
attached�as�exhibit�“A”),�attorneys,�subsidiaries,�predecessors,�beneficiaries,�
grantors,�grantees,�vendees,�.�.�.�contractors�.�.�.�and�equitable�owners;�

In�the�stipulation�attached�to�the�agreement,�Plaintiff�agreed:��“IT�IS�HEREBY�STIPULATED�

THAT�FOR�THE�PURPOSES�OF�THIS�LITIGATION�AND�FOR�ANY�AND�ALL�ISSUED�

RELATED�TO�SIMONE�RUSSO’S�CLAIMS�AND�SETTLEMENT,�THAT�IN�AUGUST�2016,�

BOTH�DEFENDANT�RICHARD�DUSLAK�AND�JUSTIN�SESMAN�.�.�.�WERE�IN�THE�

SERVICE�OF�SUNRISE�.�.�.�AS�INDEPENDENT�CONTRACTORS�.�.�.�.”��In�the�agreement,�

plaintiff�releases�all�rights�in�relation�to�the�subject�matter�of�this�suit,�against�the�defined�term,�
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“Sunrise.”����

QBE�is�seeking�a�stay�of�an�assignment�of�the�rights�of�Duslak�and�Sesman�explicitly�against�

QBE.��QBE�is�separately�seeking�an�adjudication�of�its�rights�and�obligations�under�the�policy�at�

issue�with�respect�to�Duslak�and�Sesman�in�relation�to�this�action�in�a�federal�declaratory�relief�

action.��If�there�is�a�determination�in�the�federal�coverage�action�that�Duslak�and�Sesman�are�owed�

any�obligation�under�the�QBE�policy,�QBE�will�appear�on�behalf�of�Duslak�and�Sesman�and�will�

challenge�the�scope�of�any�assignment�given�the�record�in�this�case�and�the�terms�of�the�settlement�

agreement.��

A�stay�would�protect�the�interests�of�QBE�without�prejudicing�the�existing�parties.��Neither�

Duslak�nor�Sesman�has�appeared�in�this�action.��Plaintiff�has�settled�all�claims�against�the�other�

parties.�He�seeks�the�right�to�pursue�policy�benefits�under�the�QBE�policy,�which�will�necessitate�

that�he�litigate�the�coverage�issues�raised�in�the�pending�QBE�declaratory�relief�action�(in�which�he�

is�a�named�party).��If�the�federal�court�holds�that�a�duty�to�defend�exists,�QBE�will�step�into�the�

shoes�of�Duslak�and�Sesman�in�this�action�and�challenge�the�scope�of�any�assignment�based�on�the�

record�and�the�terms�of�the�settlement�agreement.��Plaintiff�will�not�be�prejudiced�by�the�delay�in�

obtaining�the�assignment�until�after�a�determination�of�whether�the�assignment�is�of�value.�

III.� CONCLUSION�

� For�the�reasons�set�forth�herein,�QBE�opposes�the�motion�of�plaintiff�seeking�an�assignment�

of�the�rights�of�Duslak�and�Sesman�as�against�QBE.��QBE�requests�that�any�such�assignment�be�

stayed�until�after�litigation�of�the�issues�regarding�coverage�under�the�QBE�policy�with�respect�to�

these�two�defendants.���

�
DATED:��November�17,�2020� MORALES,�FIERRO�&�REEVES�
�
�
� By:�� /s/ Ramiro Morales � � � �
� � Ramiro�Morales,�#7101�

600�South�Tonopah�Dr.,�Suite�300�
Las�Vegas,�NV��89106�
Tel:��(702)�699-7822�
�

� � Attorneys�for�Plaintiff�QBE�INSURANCE�
CORPORATION�
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COMPLAINT   Case No.:  

RAMIRO MORALES [Bar No.: 7101] 
E-mail: rmorales@mfrlegal.com 
MORALES, FIERRO & REEVES 
600 South Tonopah Drive, Suite 300 
Las Vegas, Nevada  89106 
Telephone: (702) 699-7822 
Facsimile: (702) 699-9455 
 
 
Attorneys for Plaintiffs  
QBE INSURANCE CORPORATION  
 
 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 

 
QBE INSURANCE CORPORATION, 
 
 Plaintiff, 
 
 vs. 
 
SIMONE RUSSO, RICHARD DUSLAK and 
JUSTIN SESMAN 
 
 Defendants. 
 

 CASE NO.:  
 
 
COMPLAINT FOR DECLARATORY 
RELIEF 
 

 

 

Plaintiff QBE INSURANCE CORPORATION (“QBE” or “Plaintiff”) alleges as follows: 

PARTIES 

1. At all relevant times herein, Plaintiff QBE was a corporation existing under the laws 

of the State of Pennsylvania with its principle place of business in Wisconsin.  Plaintiff QBE is, and 

at all relevant times was, an insurance company eligible to do business as an insurer in the State of 

Nevada.   

2. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 

defendant Simone Russo (“RUSSO”) was and is an individual residing in Clark County, Nevada.    

3. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 

defendant Richard Duslak (“DUSLAK”) was and is an individual residing in Clark County, Nevada.    

4. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 
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defendant Justin Sesman (“SESMAN”) was and is an individual residing in Clark County, Nevada.    

JURISDICTION AND VENUE 

5. This Court has jurisdiction under 28 U.S.C. Section 1332 in that this matter is a civil 

dispute between citizens of different States in which the amount in controversy, exclusive of costs 

and interest, exceeds seventy-five thousand dollars ($75,000.00). 

6. Venue is proper in the United States District Court for Nevada in that all of the 

defendants are subject to personal jurisdiction in this district at the time this action is commenced 

and there is no district in which the action may be otherwise brought.  All Defendants are, and were 

at all relevant times, doing business in or residents of the State of Nevada.  Next, the subject matter 

of this action arose in this district, specifically, this dispute arises from an underlying action Simone 

Russo v. Cox Communications Las Vegas Inc., et al. Clark County District Court Case No.:  A-17-

753606-C (hereinafter, “UNDERLYING MATTER”).  Further, the acts and/or omissions at issue in 

this litigation took place in this judicial district within the State of Nevada.  Venue, therefore, lies 

with this Court, as a substantial part of the events which are the subject of the claims asserted herein 

are located and/or took place in this judicial district.   

GENERAL ALLEGATIONS 

7. This insurance coverage related declaratory relief action arises from a dispute 

regarding RUSSO’s contention that defendants DUSLAK and SESMAN are covered under an 

insurance policy issued by Plaintiff regarding the UNDERLYING MATTER.   

8. In the original complaint in the UNDERLYING MATTER, filed on April 16, 2017, 

(a copy of which is attached hereto as exhibit 1), Defendant RUSSO alleged damages from a trip 

and fall accident that occurred on August 27, 2016, outside a home he was renting in Las Vegas, 

Nevada.  RUSSO alleged that he tripped and fell over a cable or wire that was exposed as it ran up 

from one side of the front yard, across the driveway of the home he was renting and back under the 

other side of the yard.  The defendants in that action included Sunrise Villas IX Homeowners 

Association (“SUNRISE VILLAS HOA”) – the HOA for the home RUSSO rented.  Defendants 

DUSLAK and SESMAN are not named in this initial complaint.  Instead, RUSSO names a third-

party landscaper, J&G Lawn Maintenance, with no alleged connection to SUNRISE VILLAS HOA.   
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9. On November 29, 2017, RUSSO moved to amend his complaint in the 

UNDERLYING MATTER.  In a supplement to the motion to amend the complaint, filed on 

December 22, 2017, RUSSO requested to add a “Doe Landscaper” because the original J&G 

Landscape defendant did not contract with SUNRISE VILLAS HOA.  (RUSSO’S motion to amend 

complaint and supplement to motion to amend complaint are attached at exhibit 2.) 

10. When RUSSO filed his amended complaint on January 16, 2018, he named 

DUSLAK and SESMAN as the landscape contractors alleging that DUSLAK and SESMAN 

“maintained and controlled [the subject] premises….”  (RUSSO’s amended complaint is attached 

hereto as exhibit 3.)  

11. Plaintiff QBE issued condominium association policy no. CAU234378-1, effective 

February 1, 2016, through February 1, 2017, to SUNRISE VILLAS HOA as the named insured.  

Community Association Underwriters managed this policy as an agent for QBE.  Under this policy 

Plaintiff QBE provided SUNRISE VILLAS HOA with defense an indemnification in the 

UNDERLYING MATTER.  Plaintiff settled the UNDERLYING MATTER on behalf of its insured 

SUNRISE VILLAS HOA paying $140,000 for a full and complete release.   

12. At no time did DUSLAK and/or SESMAN seek defense and/or indemnification from 

Plaintiff QBE for the UNDERLYING MATTER.  

13.  DUSLAK and/or SESMAN have never claimed to be insured by QBE.   

14. In the UNDERLYING MATTER, RUSSO obtained a default judgment against 

DUSLAK and/or SESMAN in the amount of at least $25,000.000.00. 

15. On November 2, 2020, RUSSO filed a motion for judicial assignment of all rights of 

action held by DUSLAK and SESMAN against any and all insurance carriers, including QBE.  (A 

copy of RUSSO’s motion for judicial assignment and notice of motion are attached hereto as exhibit 

4.)  For the first time, RUSSO now claims that DUSLAK and SESMAN were insured by QBE. 

16. RUSSO now  alleges that QBE owed DUSLAK and/or SESMAN a duty of defense 

and/or indemnification, fiduciary duties, and a duty of good faith and fair dealing in connection with 

the UNDERLYING MATTER.  RUSSO also alleges that QBE breached said duties, and that 

DUSLAK and/or SESMAN possess an actionable claim against QBE, a claim which he now 

2A.App.356

2A.App.356



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 4 – 

COMPLAINT   Case No.:  

possesses by virtue of assignment.   

17. Plaintiff QBE disputes and denies that DUSLAK and/or SESMAN ever claimed an 

entitlement to defense and/or indemnification under the QBE policy.  Plaintiff QBE then further 

disputes and denies that it owes DUSLAK and/or SESMAN a duty of defense and/or 

indemnification, fiduciary duties, or a duty of good faith and fair dealing in connection with the 

UNDERLYING MATTER.  As such, Plaintiff QBE also disputes and denies that it has breached 

any such duties to DUSLAK and/or SESMAN.     

18. RUSSO now seeks, by virtue of his default judgment against DUSLAK and/or 

SESMAN and assignment of claims, to recover damages from QBE under the policies issued to 

SUNRISE VILLAS HOA.   

19. Plaintiff QBE denies that RUSSO has any basis or grounds to recover damages from 

QBE under the policies issued to SUNRISE VILLAS HOA.   

CAUSE OF ACTION - Declaratory Relief 

As Against All Defendants 

20. Plaintiff incorporates by reference as though fully set forth herein the allegations in 

all of the preceding paragraphs.   

21. Plaintiff is informed and believes and on that basis alleges that RUSSO  claims that 

DUSLAK and/or SESMAN have claims against Plaintiff.  Plaintiff is further is informed and 

believe and on that basis allege that RUSSO  claims that Plaintiff owes RUSSO (by assignment) a 

duty to defend or indemnify in connection with the UNDERLYING MATTER.  Plaintiff is 

informed and believes and on that basis alleges that RUSSO  claims to be entitled to recover funds 

from Plaintiff QBE to satisfy the judgment against DUSLAK and/or SESMAN in the 

UNDERLYING MATTER.  Plaintiff denies all of these claims.   

22. Plaintiff contends, pursuant to the terms of any insurance policies issued to 

SUNRISE VILLAS HOA  that it does not owe DUSLAK, SESMAN and/or RUSSO (by 

assignment)  a duty to defend or indemnify, any fiduciary duty, or any duty of good faith and fair 

dealing in connection with the UNDERLYING MATTER.  Plaintiff further contends RUSSO is not 

entitled to recover funds from Plaintiff QBE to satisfy the judgment against DUSLAK and/or 
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SESMAN in the UNDERLYING MATTER. 

23. By reason of the foregoing, an actual controversy exists between the parties, 

requiring a declaratory judgment of this Court.   

24. A judicial determination of this controversy is necessary and appropriate in order for 

the parties to ascertain their rights, duties and obligations under the insurance policies. 

Wherefore, Plaintiff pray for judgment against Defendants as hereinafter set forth. 

Prayer 

 AS TO THE FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF: 

 1. For a declaration and determination that DUSLAK and/or SESMAN are not insured 

by Plaintiff, and in fact never even tendered the UNDERLYING MATTER to Plaintiff, that 

Plaintiff did not owe DUSLAK, SESMAN, and/or RUSSO a defense, indemnification, any 

fiduciary duty, or any duty of good faith and fair dealing for claims arising out of the 

UNDERLYING MATTER.  For a declaration and determination that RUSSO is not entitled to 

recover funds from Plaintiff QBE to satisfy the judgment against DUSLAK and/or SESMAN in the 

UNDERLYING MATTER. 

 2. For attorneys’ fees; 

 3. For costs of suit;  

 4. For interest; 

 5. For all other relief the Court deems just and proper. 

 

DATED:  November 16, 2020 MORALES, FIERRO & REEVES 
 
 
 By:  /s/ Ramiro Morales    
  Ramiro Morales, #7101 

600 South Tonopah Dr., Suite 300 
Las Vegas, NV  89106 
Tel:  (702) 699-7822 
 

  Attorneys for Plaintiff QBE INSURANCE 
CORPORATION 
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DECLARATION�OF�D.�BUTLER�IN�SUPPORT�OF�
QBE’S�OPPOSITION�TO�MOTION�TO�ASSIGN� � � Case�No.:�A-17-753606-C�

RAMIRO�MORALES�[Bar�No.:�7101]�
E-mail:�rmorales@mfrlegal.com�
MORALES,�FIERRO�&�REEVES�
600�South�Tonopah�Drive,�Suite�300�
Las�Vegas,�Nevada��89106�
Telephone:� (702)�699-7822�
Facsimile:� (702)�699-9455�
�
�
Attorneys�for�Proposed�Intervenor��
QBE�INSURANCE�CORPORATION��
�
�
�

DISTRICT�COURT�
�

CLARK�COUNTY,�NEVADA�

�
SIMONE�RUSSO,
�
� Plaintiff,�
�
� vs.�
�
COX�COMMUNICATIONS�LAS�VEGAS,�
INC.,�dba�COX�COMMUNICATIONS;�IES�
RESIDENTIAL,�INC.;�SUNRISE�VILLAS�IX�
HOMEOWNERS�ASSOCIATION;�J&G�
LAWN�MAINTENANCE;�KEVIN�
BUSHBAKER;�PW�JAMES�MANAGEMENT�
&�CONSULTING,�LLC;�J.�CHRIS�
SCARCELLI,�DOE�LANDSCAPER;�
RICHARD�DUSLAK;�JUSTIN�SESMAN;�and�
DOES�I-IV;�and�ROE�CORPORATIONS�I-V,�
inclusive,�
�
� Defendants.�
�

CASE�NO.: A-17-753606-C�
DEPT.�NO.:�XVI�
�
�
DECLARATION�OF�DUANE�BUTLER�IN�
SUPPORT�OF�QBE�INSURANCE�
CORPORATION’S�MOTION�TO�
INTERVENE�and�OPPOSITION�TO�
MOTION�TO�ASSIGN�RIGHTS�AGAINST�
QBE�
�
�

�

I,�Duane�Butler,�under�penalty�of�perjury,�declare�as�follows:�

1.� I�am�a�Senior�Claims�Adjuster�for�Armour�Risk�Management,�Inc.,�which�administers�

claims�for�QBE�Insurance�Corporation.��In�my�capacity�as�a�Senior�Claim�Adjuster,�I�have�access�to�

copies�of�all�documents�generated�or�maintained�by�Armor�in�handling�claims�for�QBE,�including�

copies�of�policy�forms�issued�by�QBE.���

2.� On�behalf�of�QBE,�I�adjusted�the�claim�of�Sunrise�Villas�IX�Homeowners�Association�

(“Sunrise”)�with�respect�to�this�suit.��I�was�involved�with�the�settlement�of�the�claims�against�Sunrise,�

which�was�funded�by�QBE.��QBE�issued�a�condominium�association�policy,�with�a�policy�period�of�
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CERTIFICATE�OF�SERVICE�� � CASE�NO.:��A-17-753606-C�
�
�

CERTIFICATE�OF�SERVICE�
�

� Pursuant�to�NRCP�5(b),�I�certify�that�on�the�below�date,�I�served�a�true�and�
correct�copy�of�the�foregoing:�
�
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�LWKGUD�DO�DUH�PDGH�DQG�EDVHG�XSRQ�WKH�SOHDGLQJV�DQG�SDSHUV�ILOHG�KHUHLQ��WKH�DWWDFKHG�3RLQWV�

DQG�$XWKRULWLHV��DQG�XSRQ�RUDO�DUJXPHQW�DW�WKH�WLPH�RI�KHDULQJ��

23326,7,21�72�027,21�72�,17�59�1��

67�7�0�17�2�����76�

� 7KH�FRXUW�LV��HOO�D�DUH�RI�WKH�XQGHUO�LQJ�IDFWV�RI�WKLV�FDVH�DV�LW�SURFHHGHG�WR�WULDO�W�LFH�

LQ�WKH�IDOO�RI���������'U��6,021(�58662��DV�KRUULILFDOO��LQMXUHG�RQ�$XJXVW�����������KHQ�KH�

IHOO�EHFDXVH�RI�RQ�DQ�H[SRVHG�FDEOH��LUH�ORFDWHG�DW������0DGUHSHUOD�LQ�6815,6(�9,//$6�,;�

�20(2:1(56� $662&,$721�� �:KHQ� 6,021(� ILOHG� VXLW� LQ� WKLV� PDWWHU�� 4�(� KLUHG� DQ�

DWWRUQH�� WR�GHIHQG� 6815,6(� DJDLQVW�6,021(¶V�FODLPV�� �)URP� WKH�GDWH�6815,6(�DQV�HUHG�

WKH� FRPSODLQW� LQ� WKLV�PDWWHU� LQ� ������4�(��DV� IXOO�� D�DUH� RI��KDW��DV� WDNLQJ� SODFH� LQ� WKLV�

OLWLJDWLRQ����

� 2ULJLQDOO�� 6815,6(� DGYLVHG� 6,021(� WKDW� �-��� /$:1� 0$,17(1$1&(�� �DV�

UHVSRQVLEOH�IRU�OD�Q�PDLQWHQDQFH�IRU�6815,6(�LQ�$XJXVW��������'XULQJ�WKH�GLVFRYHU��SURFHVV�

6815,6(� DGYLVHG� 6,021(� WKDW� 6815,6(� DFWXDOO�� GLG� QRW� KLUH� -��� /$:1�

0$,17(1$1&(�XQWLO�6HSWHPEHU��������,QVWHDG��6815,6(�VWDWHG�LW�HPSOR�HG�5LFKDUG�'XVODN�

DQG� -XVWLQ�6HVPDQ� WR�SHUIRUP� ODQGVFDSLQJ�DQG�PDLQWHQDQFH�DW�6815,6(��DQG� WKDW�'86/$.�

DQG�6(60$1��HUH�UHVSRQVLEOH�IRU�ODQGVFDSLQJ�DQG�PDLQWHQDQFH�IRU�6815,6(�DW�WKH�WLPH�RI�

WKH� VXEMHFW� LQFLGHQW�� � ,QGHHG� 68�5,6(� UHVSRQGHG� LQ� DQ� ,QWHUURJDWRU�� VD�LQJ� �6815,6(�

9,//$6�EHOLHYHV�LW�HPSOR�HG�5LFKDUG�'XVODN�DQG�-XVWLQ�6HVPDQ�IRU� OD�Q�PDLQWHQDQFH�UHSDLU�

DQG�RU� FOHDQLQJ� SULRU� WR� 6HSWHPEHU� ����� DQG� WHUPLQDWHG� WKLV� FRQWUDFW� EHIRUH� UHWDLQLQJ� -���

/$:1�0$,17(1$1&(�RQ�RU�DERXW�6HSWHPEHU�������������HH�([KLELW�����DW�3����/����������

��7KH�ILUVW�WULDO�HQGHG�LQ�D�PLVWULDO�DV�D�UHVXOW�RI�FRPPHQWV�PDGH�E��D�SRWHQWLDO�MXURU�LPSXJQLQJ�
UHWDLQHG�H[SHUW��LWQHVVHV����

2A.App.388

2A.App.388



� 2Q�1RYHPEHU����������6,021(�ILOHG�D�PRWLRQ�LQ�&DVH�1R��$�����������&�VHHNLQJ�WR�

DPHQG�WKH�&RPSODLQW�LQ�WKDW�PDWWHU�WR�DGG�'86/$.�DQG�6(60$1�DV�6815,6(�KDG�UHFHQWO��

DGPLWWHG�LW�KDG�HPSOR�HG�'86/$.�DQG�6(60$1�IRU� WKH� OD�Q�FDUH�DQG�PDLQWHQDQFH�DW�DQG�

WKH�� �HUH� UHVSRQVLEOH� IRU� WKH� VDPH� DW� 6815,6(� LQ� $XJXVW� ������ � �HH� ([KLELW� ����� � 7KH�

DPHQGHG� FRPSODLQW� LGHQWLILHG� '86/$.� DQG� 6(60$1� DV� 'HIHQGDQWV� DQG� DOOHJHG� WKDW�

'HIHQGDQWV��DQG�HDFK�RI�WKHP���KLFK��RXOG�LQFOXGH�'86/$.�DQG�6(60$1���HUH�UHVSRQVLEOH�

IRU� WKH�PDLQWHQDQFH�DQG� ODQGVFDSLQJ� IRU�6815,6(��KHQ�6,021(��DV� LQMXUHG�� ��HH�([KLELW�

���� DW� SDUDJUDSKV� ������� �$W� WKH� WLPH� WKH�$PHQGHG�&RPSODLQW��DV� ILOHG��4�(��DV� DFWLYHO��

GHIHQGLQJ�6815,6(�LQ�WKLV�DFWLRQ�DQG��DV�IXOO��D�DUH�WKDW�'86/$.�DQG�6(60$1�KDG�EHHQ�

VXHG�LQ�WKLV�PDWWHU���,G����

� :KHQ� 4�(� EHFDPH� D�DUH� RI� WKH� LQVWDQW� OD�VXLW�� DQG� WKH� IDFW� WKDW� '86/$.� DQG�

6(60$1�KDG�EHHQ�LQFOXGHG�DV�'HIHQGDQWV�DQG�WKDW�6815,6(�DGPLWWHG�LW�HPSOR�HG�'86/$.�

DQG�6(60$1�WR�SHUIRUP�OD�Q�FDUH�DQG�PDLQWHQDQFH��4�(�UHFHLYHG�DFWXDO�DQG�RU�FRQVWUXFWLYH�

WHQGHU� RI� WKH� FODLPV� DJDLQVW� '86/$.� DQG� 6(60$1�� � �HH��&H���U�� ��UH��� ��� ��GUH��� ����

1HY�$GY�2S�� ����� ���� 3��G� ���� ������� �FLWLQJ� ��L�HG� �D��O� ,���� &R�� ��� �UR��LHU� ,���� &R���

,�F�������1HY����������� ������� �DQ� LQVXUHU� �� �� �� EHDUV�D�GXW��WR�GHIHQG� LWV�LQVXUHG��KHQHYHU� LW�

DVFHUWDLQV�IDFWV��KLFK�JLYH�ULVH�WR�WKH�SRWHQWLDO�RI�OLDELOLW��XQGHU�WKH�SROLF�������HH�DO�R��H�L�����

��L�HG��HU�������R������������&DO��$SS���WK������������ ���������7KH�GXW�� WR�GHIHQG�DULVHV�DV�

ORQJ�DV� WKH� IDFWV� �HLWKHU�DV�H[SUHVVHG�RU� LPSOLHG� LQ� WKH� WKLUG�SDUW�¶V�FRPSODLQW��RU�D��O�DUQ���

IUR��R�K�U� �R�U�����JLYH� ULVH� WR�D� SRWHQWLDOO��FRYHUHG�FODLP� �� �� �� ���� �FLWLQJ��UH��R��FR�RP��

,PSRU����HG�&DU���,�F�������L�HG���D�H���LGHOL�������DU��&R������&DO��$SS���G������������������

�HPSKDVLV�DGGHG����,QGHHG�FRXUWV�KDYH�VSHFLILFDOO��KHOG�WKDW�QRWLFH�RI�D�FODLP�EURXJKW�DJDLQVW�D�
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PXWXDO� LQVXUHG� �LQ� WKLV� FDVH� 6815,6(�� TXDOLILHV� DV� D� YDOLG� WHQGHU� RI� GHIHQVH�� ��LOOH��L�P�

�DE����,�F������DU�L���HOHF��,����&R��������8�6��'LVW��/(;,6���������6�'��&DO��'HF��������������

� 7KURXJKRXW� WKH� OLWLJDWLRQ� SURFHVV�� XS� WR� DQG� LQFOXGLQJ� WKLV� PDWWHU� SURFHHGLQJ� WR� WULDO��

4�(��DV�NHSW�DSSULVHG�RI��KDW��DV�KDSSHQLQJ�LQ�WKH� LQVWDQW�OLWLJDWLRQ�WKURXJK�FRXQVHO�LW�KDG�

UHWDLQHG�IRU�6815,6(��DQG��DV��HOO�D�DUH�WKDW�'86/$.�DQG�6(60$1�KDG�EHHQ�VXHG�LQ�WKLV�

PDWWHU�� � $GGLWLRQDOO��� �,021�� QR�LIL��� ���� �LU���O�� �KD�� ��L�� KD�� E��Q� ILO��� DJDLQ���

�����.�DQ�����0�1��DQ���KD��D���ID�O��KD��E��Q��DN�Q�DJDLQ��������.�DQ�����0�1���

2Q�6HSWHPEHU����������FRXQVHO�IRU�6,021(�ID[HG�D�OHWWHU�WR�4�(���)D[�1R����������������

DQG� HPDLOHG� WKH� VDPH� OHWWHU� WR� 4�(� DW� HPDLO� DGGUHVV�� KVWDYDNLV�FDXLQVXUH�FRP� �KLFK� OHWWHU�

VWDWHG��

$V� �RX� D�DUH�� VRPH� WLPH� DJR� RXU� RIILFH� LQLWLDWHG� OLWLJDWLRQ� DJDLQVW� -XVWLQ�
6HVPDQ�� 5LFKDUG� 'XVODN�� DV� �HOO� DV� 3:� -DPHV� 0DQDJHPHQW� �� &RQVXOWLQJ�
UHODWHG�WR�WKH�DERYH�QRWHG�LQFLGHQW���:H��ULWH�DW�WKLV�WLPH�WR�DGYLVH�&RPPXQLW��
$VVRFLDWLRQ� 8QGHU�ULWHUV� $JHQF�� WKDW� WKH� &RXUW� KDV� HQWHUHG� GHIDXOW� DJDLQVW�
-XVWLQ�6HVPDQ��5LFKDUG�'XVODN�� DQG� 3:�-DPHV�0DQDJHPHQW���&RQVXOWLQJ� LQ�
WKLV�PDWWHU��:H�KDYH�DWWDFKHG�D�FRS��RI�WKH�GHIDXOWV�IRU��RXU�FRQYHQLHQFH��
�
3OHDVH�FRQWDFW�RXU�RIILFH��LWK�DQ��TXHVWLRQV��
�
�HH��([KLELW��������
�

� 4�(�GLG� QRW� GHIHQG�'86/$.� RU� 6(60$1� GHVSLWH� EHLQJ� D�DUH� RI� WKH� OD�VXLW�� DQG�

EHLQJ�D�DUH�WKDW�GHIDXOW�KDG�EHHQ�WDNHQ�DJDLQVW�4�(�&$8¶V�LQVXUHGV���2Q�'HFHPEHU����������

WKH�FRXUW�HQWHUHG�-XGJPHQW�DJDLQVW�'86/$.�DQG�6(60$1�LQ�WKH�DPRXQW�RI�����������������

�KLFK�DFFUXHV�LQWHUHVW�DW�WKH�VWDWRU��UDWH�XQWLO�SDLG�LQ�IXOO���1RWLFH�RI�(QWU��RI�WKH�VDLG�-XGJPHQW�

�DV�ILOHG�RQ�'HFHPEHU�������������

�� 4�(� ,1685$1&(� &25325$7,21� LVVXHG� LQVXUDQFH� SROLFLHV�� VRPH� RI� �KLFK� �HUH�
XQGHU�ULWWHQ� E�� &20081,7�� $662&,$7,21� 81'(5:5,7(56� ��&$8���� � 6,021(�
FRPPXQLFDWHG��LWK�4�(�WKURXJK�&$8�UHJDUGLQJ�WKLV�DFWLRQ����
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� 2Q�1RYHPEHU���������FRXQVHO�IRU�6,021(�VHQW�DQRWKHU�FRPPXQLFDLWRQ�WR�4�(�WR�WKH�

VDPH� ID[�QXPEHU�DQG�HPDLO�DGGUHV� WKDW� FRXQVHO�IRU�6,021(�VHQW� WKH�SULRU�FRPPXQLFDWRQ� WR�

4�(���KLFK�VWDWHG��

$V��RX�D�DUH��VRPH�WLPH�DJR�RXU�RIILFH�LQLWLDWHG�OLWLJDWLRQ�DJDLQVW�-XVWLQ�6HVPDQ��
5LFKDUG�'XVODN�� DV��HOO�DV�3:�-DPHV�0DQDJHPHQW���&RQVXOWLQJ� UHODWHG�WR� WKH�
DERYH�QRWHG� LQFLGHQW�� �$V� �H� LQIRUPHG� �RX� RYHU� D� �HDU� DJR�� WKH�&RXUW� HQWHUHG�
GHIDXOW� DJDLQVW� -XVWLQ� 6HVPDQ�� 5LFKDUG� 'XVODN�� DQG� 3:� -DPHV�0DQDJHPHQW���
&RQVXOWLQJ� LQ� WKLV� PDWWHU�� � ,Q� 'HFHPEHU� RI� ����� WKH� &RXUW� HQWHUHG� -XGJPHQW�
DJDLQVW� -XVWLQ� 6HVPDQ�� 5LFKDUG� 'XVODN� LQ� WKH� DPRXQW� RI� ���������������� � :H�
KDYH�DWWDFKHG�D�FRS��RI�WKH�-XGJPHQW�DJDLQVW��RXU�LQVXUHGV�IRU��RXU�FRQYHQLHQFH���
3OHDVH� FRQWDFW�RXU�RIILFH� WR�PDNH� DUUDQJHPHQWV� WR� VDWLVI�� WKH� -XGJPHQW� DJDLQVW�
�RXU�LQVXUHGV����
�
�HH��([KLELW�����
�

� 4�(� ILOHG� WKH� LQVWDQW� PRWLRQ� WR� LQWHUYHQH� W�HOYH� GD�V� DIWHU� UHFHLYLQJ� WKH� DERYH�

FRPPXQLFDWLRQ��DQG��HOO�RYHU�HOHYHQ�PRQWKV�DIWHU�-XGJPHQW��DV�EHHQ�HQWHUHG�LQ�WKLV�PDWWHU����

32,176��1'��87�25,7,�6�

$V� QRWHG� LQ� WKH� 4�(¶V� PRWLRQ�� WKLV� FRXUW� HQWHUHG� -XGJPHQW� E�� 'HIDXOW� DJDLQVW�

'HIHQGDQWV�'86/$.�DQG�6(60$1�RQ�'HFHPEHU������������4�(¶V�PRWLRQ�WR�LQWHUYHQH��DV�

ILOHG�RQ�1RYHPEHU�����������HOHYHQ�PRQWKV�DI��U����J��Q���D���Q��U�����$V�QRWHG�EHOR���WKH�

6XSUHPH� &RXUW� RI� WKH� 6WDWH� RI� 1HYDGD� KDV� VSRNHQ� ORXG�� FOHDU�� UHSHDWHGO��� DQG� UHFHQWO�� WKDW�

LQ��U��Q�LRQ�L��QR��S�U�L�����DI��U�M��J��Q��KD��E��Q��Q��U�����4�(¶V�PRWLRQ�VKRXOG�WKHUHIRUH�

EH�GHQLHG����

� 156� ������� VWDWHV�� �EHIRUH� WKH� WULDO� DQ�� SHUVRQ� PD�� LQWHUYHQH� LQ� DQ� DFWLRQ� RU�

SURFHHGLQJ���KR�KDV�DQ�LQWHUHVW�LQ�WKH�PDWWHU�LQ�OLWLJDWLRQ��LQ�WKH�VXFFHVV�RI�HLWKHU�RI�WKH�SDUWLHV��

RU�DQ�LQWHUHVW�DJDLQVW�ERWK����7KH�1HYDGD�6XSUHPH�&RXUW�KDV�KHOG���K��SODLQ�ODQJ�DJ��RI�1���

��������R���QR��S�U�L�� LQ��U��Q�LRQ���E��T��Q�� �R� �K���Q�U��RI�D� ILQDO�M��J��Q���� ��RSH�����

�HUL��,���UD�FH�&R�������3��G��������������������HPSKDVLV�DGGHG�����
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� 'DWLQJ�DOO�WKH��D��EDFN�WR�������WKH�1HYDGD�6XSUHPH�&RXUW�KDV�KHOG�WKDW�LQ��U��Q�LRQ�

�DQQR��E��KD��DI��U�D� ILQDO�M��J��Q�� L���Q��U���� ��HH����D������D�GL������1HY����������3��G�

��������������,Q���D��WKH�&RXUW�DGRSWHG�WKH�KROGLQJ�IURP�D�&DOLIRUQLD�GHFLVLRQ�D�GHFDGH�EHIRUH�

�KLFK� KHOG� WKDW� �LQ� DOO� �D���� �LQ��U��Q�LRQ������� E���D��� E�IRU�� �ULDO��� � ,G� �FLWLQJ�.HOO�� ���

�PL�K� ���� &DO�� ����� ���� 3�� ����� �������� � 7KH� 1HYDGD� 6XSUHPH� &RXUW� KDV� VXEVHTXHQWO��

FRQILUPHG��,Q�U�I��LQJ��R�DOOR��LQ��U��Q�LRQ���E��T��Q���R��K���Q�U��RI�D�ILQDO�M��J��Q���WKLV�

FRXUW�KD��QR���L��LQJ�L�K���E�����Q�M��J��Q����Q��U���IROOR�LQJ��ULDO�DQ��M��J��Q����Q��U���

E����ID�O��RU�E��DJUHHPHQW�RI�WKH�SDUWLHV�����RSH������HUL��,���UD�FH�&R�������3��G������������

��������HPSKDVLV�DGGHG���� ,Q��RSH��WKH�&RXUW�UHLWHUDWHG�WKDW���L�Q�DOO��D�����LQWHUYHQWLRQ�PXVW�

EH�VRXJKW�EHIRUH�MXGJPHQW�LV�HQWHUHG���,G��

� ,QGHHG�WKH�1HYDGD�6XSUHPH�&RXUW�KDV�GHWDLOHG�LWV�UHDVRQLQJ�DV�WR��K��LQWHUYHQWLRQ�PXVW�

�LQ�DOO�FDVHV��EH�PDGH�EHIRUH�MXGJPHQW�LV�HQWHUHG��QRWLQJ��,W�LV�QRW�WKH�LQWHQWLRQ�RI�WKH�VWDWXWH�

WKDW� RQH� QRW� D� SDUW�� WR� WKH� UHFRUG� VKDOO� EH� DOOR�HG� WR� LQWHUSRVH� DQG� RSHQ� XS� DQG� UHQH�� D�

FRQWURYHUV���KLFK�KDV�EHHQ�VHWWOHG�EHW�HHQ�WKH�SDUWLHV�WR�WKH�UHFRUG��HLWKHU�E��YHUGLFW��GHIDXOW��

RU�YROXQWDU��DJUHHPHQW������D������D�GL������1HY���������������3��G�������������������TXRWLQJ�

�H�U���HH���&R�����&D���&R������LOO����OH�D�RU�&R������,R�D��������������

� ,Q� ������ LQ� WKH� FDVH� RI� �FNHU�R�� ��� ��G��� WKH� &RXUW� QRW� RQO�� UHFRJQL]HG� WKH� ORQJ�

VWDQGLQJ�OLQH�RI�DXWKRULW��IURP�WKH�1HYDGD�6XSUHPH�&RXUW�PDQGDWLQJ�WKDW� LQWHUYHQWLRQ�FDQQRW�

EH� KDG� DIWHU� MXGJPHQW� KDV� EHHQ� HQWHUHG�� EXW� DOVR� QRWHG� WKDW� VXFK� D� KROGLQJ� LV� VXSSRUWHG� E��

SXEOLF�SROLF��� �,Q�WKDW�DFWLRQ��MXVW�OLNH�LQ�WKH�LQVWDQW�DFWLRQ��WKH�DSSHOODQW�FODLPHG�WKDW�D�GHIDXOW�

MXGJPHQW��DV�LPSURSHUO��HQWHUHG��DQG�WKDW�WKH�DSSHOODQW�VKRXOG�KDYH�EHHQ�DOOR�HG�WR�LQWHUYHQH�

WR� VHW� WKH� GHIDXOW� MXGJHPHQW� DVLGH�� � 7KH�&RXUW� KHOG�� �7KLV� WKH��PD�� QRW� GR� E�� LQWHUYHQWLRQ�
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�KHUH�WKH�FRQWURYHUV��LV�HQGHG�DQG�VHWWOHG�WR�WKH�VDWLVIDFWLRQ�RI�WKH�SDUWLHV�OLWLJDQW�����FNHU�R��

�����G������1HY����������3��G��������������������

� ,Q�������LQ�WKH�FDVH�RI��F�D�H������RU���H��SHUD�L�J�&R���WKH�1HYDGD�6XSUHPH�&RXUW�

UHYHUVHG�WKH�OR�HU�FRXUW¶V�GHFLVLRQ�WR�DOOR��LQWHUYHQWLRQ�DIWHU�MXGJPHQW�KDG�EHHQ�HQWHUHG���7KH�

RSLQLRQ� VWDWHV� �7KH� OR�HU� FRXUW� DOOR�HG� �DSSHOODQWV@� WR� LQWHUYHQH� �� �� �� DIWHU� MXGJPHQW�� � �K��

�R�LRQ� �R� LQ��U��Q�� �D��� �RR� OD��� DQ�� �KR�O�� KD��� E��Q� ��QL����� � �F�D�H�� ��� �RU���H�

�SHUD�L�J�&R������1HY����������������3��G������������������

� ,Q�������LQ��RSH������HUL��,���UD�FH�&R�������3��G��������������WKH�1HYDGD�6XSUHPH�

&RXUW� DJDLQ� FRQILUPHG� LWV� ORQJ� KHOG� SRVLWLRQ� WKDW� �LQ� DOO� FDVHV�� LQWHUYHQWLRQ� PXVW� EH� VRXJKW�

EHIRUH� WKH� HQWU�� RI� MXGJPHQW�� � 7KH� &RXUW� GHWDLOHG� WKH� ORQJ� DQG� FRQVLVWHQW� OLQH� RI� DXWKRULW��

XSKROGLQJ�156���������KLFK�GRHV�QRW�DOOR��LQWHUYHQWLRQ�DIWHU�MXGJPHQW�KDV�EHHQ�HQWHUHG���7KH�

&RXUW� GLVFXVVHG� FDVH� DIWHU� FDVH� DIWHU� FDVH��KHUH� DSSHOODQW� DIWHU� DSSHOODQW� RYHU� WKH� FRXUVH� RI�

VHYHUDO� GHFDGHV� KDG� DVNHG� GLVWULFW� FRXUWV� WR� DOOR�� WKHP� WR� LQWHUYHQH� IRU� P�ULDG� UHDVRQV���

:LWKRXW�H[FHSWLRQ�� HYHU�� WLPH� D� GLVWULFW�FRXUW� MXGJH� IRXQG� WKDW� LQWHUYHQWLRQ� FRXOG� QRW�EH�KDG�

DIWHU� MXGJPHQW� KDG� EHHQ� HQWHUHG� WKH� GLVWULFW� FRXUW� MXGJH¶V� GHFLVLRQ� �DV� XSKHOG�� � :LWKRXW�

H[FHSWLRQ��HYHU��WLPH�D�GLVWULFW�FRXUW�MXGJH�KDV�DOOR�HG�LQWHUYHQWLRQ�DIWHU�MXGJPHQW��DV�HQWHUHG�

WKH�GLVWULFW�FRXUW�MXGJH¶V�GHFLVLRQ��DV�UHYHUVHG����

� 7KH� PRVW� UHFHQW� LQVWDQFH� LQ� �KLFK� WKH� 1HYDGD� 6XSUHPH� &RXUW� DJDLQ� KHOG� WKDW�

LQWHUYHQWLRQ� FDQQRW� EH� SHUPLWWHG� DIWHU� -XGJPHQW� KDV� EHHQ� HQWHUHG� �DV� LQ��DOGHU� ��� �LJK�K�

��GLFLDO��L����&��������1HY�$GY�2S��������������7KH��DOGHU�&RXUW�H[SODLQHG�

156��������SURYLGHV�WKDW���E��IRU��WKH�WULDO��DQ��SHUVRQ�PD��LQWHUYHQH�LQ�DQ�DFWLRQ�
RU�SURFHHGLQJ���KR�KDV�DQ�LQWHUHVW�LQ�WKH�PDWWHU�LQ�OLWLJDWLRQ��LQ�WKH�VXFFHVV�RI�HLWKHU�
RI� WKH�SDUWLHV��RU� DQ� LQWHUHVW� DJDLQVW�ERWK����(PSKDVHV�DGGHG��� ,Q���D������D�GL��� LQ�
LQWHUSUHWLQJ� D�QHDUO�� LGHQWLFDO� SUHGHFHVVRU� WR�156����������H�DGRSWHG�WKH�SULQFLSOH�
WKDW��K�U���R�O��E��QR�LQ��U��Q�LRQ�DI��U�M��J��Q���LQ�O��LQJ���ID�O��M��J��Q���DQG�
MXGJPHQWV�UHQGHUHG�E��DJUHHPHQW�RI�WKH�SDUWLHV�����1HY���������������3��G����������
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��������:H� UHDIILUPHG� WKDW� SULQFLSOH� LQ��RSH�� ����HUL�� ,���UD�FH�&R�������1HY��DW�
������������3��G�DW�������,Q�UHYHUVLQJ�D�OR�HU�FRXUW�V�GHFLVLRQ�DOOR�LQJ�DQ�LQVXUDQFH�
FRPSDQ�� WR� LQWHUYHQH�DIWHU� MXGJPHQW���H� UHDVRQHG������K��SODLQ� ODQJ�DJ��RI�1���
��������R���QR��S�U�L��LQ��U��Q�LRQ���E��T��Q���R��Q�U��RI�D�ILQDO�M��J��Q����,G��DW�
���������3��G�DW�������:H�GR�QRW� LQWHQG�WRGD��WR�GLVWXUE�WKDW��HOO�VHWWOHG�SULQFLSOH�
WKDW� LQ��U��Q�LRQ��D��QR�� IROOR��D�ILQDO� M��J��Q��� QRU�GR��H� LQWHQG� WR�XQGHUPLQH�
WKH�ILQDOLW��DQG�WKH�SUHFOXVLYH�HIIHFW�RI�ILQDO�MXGJPHQWV��
�
,G�DW�3�������HPSKDVLV�DGGHG���

�
7KH��DOGHU�&RXUW�WKHQ�KHOG��

1RWKLQJ�SHUPLWV�8$,&�WR�LQWHUYHQH�DIWHU�ILQDO�MXGJPHQW�WR�FKDOOHQJH�WKH�YDOLGLW��RI�
WKH� MXGJPHQW� LWVHOI�� � �HH� ��D��� ��� 1HY�� DW� ����� ��� 3��G� DW� ���� �UHMHFWLQJ� WKH�
LQWHUYHQHUV�DUJXPHQW� WKDW� LQWHUYHQWLRQ��DV� WLPHO�� EHFDXVH� WKH�MXGJPHQW��DV�YRLG���
�HH�DO�R��FNHU�R�����&������G��� ,�F������1HY�����������������3��G���������� �������
�KROGLQJ� WKDW� WKLUG� SDUWLHV� DWWHPSWLQJ� WR� LQWHUYHQH� WR� FKDOOHQJH� D� GHIDXOW� MXGJPHQW�
FRXOG�QRW�GR�VR�DIWHU�MXGJPHQW�KDG�EHHQ�HQWHUHG�DQG�VDWLVILHG���:H�WKHUHIRUH�KROG�WKDW�
WKH� GLVWULFW� FRXUW� DFWHG� LQ� H[FHVV� RI� LWV� DXWKRULW�� LQ� JUDQWLQJ� 8$,&�V� PRWLRQ� WR�
LQWHUYHQH�LQ�WKH������FDVH��
�
,G�DW�3�������

�
� ,Q�WKH�LQVWDQW�DFWLRQ�D�ILQDO�MXGJPHQW��DV�HQWHUHG�RQ�'HFHPEHU������������(YHQ�WKRXJK�

4�(��DV��HOO�D�DUH�RI�WKLV�DFWLRQ�ORQJ�EHIRUH�GHIDXOW�MXGJPHQW��DV�HQWHUHG��4�(��DLWHG�XQWLO�

HOHYHQ�PRQWKV�DI��U�WKH�ILQDO�MXGJPHQW�KDG�EHHQ�HQWHUHG�EHIRUH�LW�PRYHG�WR�LQWHUYHQH���7KHUH�LV�

QR�GLVSXWH�WKH�PRWLRQ�WR�LQWHUYHQH��DV�ILOHG�ORQJ�DIWHU�WKH�ILQDO�MXGJPHQW��DV�HQWHUHG���7KHUH�LV�

DOVR� QR� GLVSXWH� WKDW�1HYDGD� DXWKRULW�� KROGV� WKDW� �LQ� DOO� �D����� LQ��U��Q�LRQ������ E�� �R�JK��

E�IRU��M��J��Q���DQG�WKDW�LQWHUYHQWLRQ�FDQ�QHYHU�EH��DQG�KDV�QHYHU�EHHQ��SHUPLWWHG�DIWHU�D�ILQDO�

MXGJPHQW�KDV�EHHQ�HQWHUHG���7KH�1HYDGD�6XSUHPH�&RXUW�KDV�UHSHDWHGO��KHOG�WKDW�D�GLVWULFW�FRXUW�

LV�UHTXLUHG��DV�D�PDWWHU�RI�OD���WR�GHQ��VXFK�D�PRWLRQ�WR�LQWHUYHQH���7KLV�FRXUW�VKRXOG�IROOR��WKH�

FRUH�SULQFLSOHV�RI���DUH�GHFL�L��DQG�GHQ��4�(¶V�PRWLRQ�IRU�LQWHUYHQWLRQ�DV�UHTXLUHG�E��WKH�OD�����

4�(¶V�UHTXHVW�IRU�SHUPLVVLYH�LQWHUYHQWLRQ�XQGHU�15&3����DWWHPSWV�DQ�HQG�UXQ�DURXQG�

156��������DQG�PXVW�QRW�EH�SHUPLWWHG���,Q��DOGHU�WKH�6XSUHPH�&RXUW�KHOG�WKDW�15&3����PXVW�

EH�UHDG�LQ�KDUPRQ���LWK�156�����������D���KLFK�PDQGDWHV�WKDW� LQWHUYHQWLRQ�EH�VRXJKW�EHIRUH�
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MXGJPHQW�LV�HQWHUHG���,G�DW�3������FLWLQJ��OOLD���,����&R������DJ�R�������1HY����������������3��G�

������������������:KHQHYHU�SRVVLEOH��WKLV�FRXUW��LOO�LQWHUSUHW�D�UXOH�RU�VWDWXWH�LQ�KDUPRQ���LWK�

RWKHU�UXOHV�DQG�VWDWXWHV������7KH�UHTXLUHPHQW�LQ�15&3����WKDW�D�PRWLRQ�WR�LQWHUYHQH�EH��WLPHO���

PXVW�EH�UHDG�LQ�KDUPRQ���LWK�WKH�UHTXLUHPHQW�WKDW�LQ�156���������WKDW�D�PRWLRQ�WR�LQWHUYHQH�

EH�ILOHG�EHIRUH�MXGJPHQW�LV�HQWHUHG���,Q�DQ��HYHQW��4�(¶V�PRWLRQ�WR�LQWHUYHQH��KDYLQJ�EHHQ�ILOHG�

HOHYHQ�PRQWKV�DIWHU�MXGJPHQW��DV�HQWHUHG��FDQ�LQ�QR��DV�EH�GHHPHG��WLPHO���XQGHU�15&3������

$V�4�(¶V�PRWLRQ�WR� LQWHUYHQH��DV�EURXJKW�HOHYHQ�PRQWKV�DIWHU� MXGJPHQW��DV�HQWHUHG� LQ� WKLV�

PDWWHU��WKLV�FRXUW�VKRXOG�IROOR��WKH�FOHDU�SUHFHGHQW�IURP�WKH�1HYDGD�6XSUHPH�&RXUW�DQG�GHQ��

WKH�PRWLRQ�WR�LQWHUYHQH���

$GGLWLRQDOO��� 4�(� GRHV� QRW� KDYH� DQ�� FODLPV� RU� GHIHQVHV� LQ� WKLV� PDWWHU� DQG� WKHUHIRUH�

FDQQRW�KDYH�DQG�FODLPV�RU�GHIHQVHV�LQ�FRPPRQ��LWK�WKH�LQVWDQW�DFWLRQ���4�(��DV�IXOO��DGYLVHG�

DERXW�WKLV�DFWLRQ�IRU��HDUV�DQG�FKRRVH�WR�QRW�GHIHQG�'86/$.�RU�6(60$1���4�(�FDQQRW�VHHN�

WR�LQWHUYHQH�HOHYHQ�PRQWKV�DIWHU� MXGJPHQW��DV�HQWHUHG�DQG� WDNH� VWHSV� LW� VKRXOG�KDYH� WDNHQ� LQ�

��������

:,7�'5�:�/�2��027,21��25�-8',�,�/��66,�10�17�

6,021��,6�12�/21��5�6��.,1����-8',�,�/��66,�10�17��7�7�,6�32,17�
�

� �LYHQ� WKH� SHQGLQJ� GHFODUDWRU�� UHOLHI� DFWLRQ� �KHUHLQ� LVVXHV� DV� WR� FRYHUDJH� �LOO� EH�

DGMXGLFDWHG��6,021(� LV�QR�ORQJHU� VHHNLQJ�D� MXGLFLDO�DVVLJQPHQW�RI�FODLPV�KHOG�E��'86/$.�

DQG�RU�6(60$1�DQG�KDV�IRUPDOO���LWKGUD�Q�KLV�PRWLRQ�IRU�WKH�VDPH���

��8QIRUWXQDWHO��4�(¶V�PRWLRQ�UDLVHG�VHYHUDO�LVVXHV�WKDW�KDYH�QRWKLQJ�WR�GR��LWK��KHWKHU�LW�FDQ�
LQWHUYHQH� SRVW� MXGJPHQW�� RU� �KHWKHU� 6,021(¶V� UHTXHVW� IRU� D� MXGLFLDO� DVVLJQPHQW� ��KLFK�
6,021(�KDV��LWKGUD�Q��VKRXOG�KDYH�EHHQ�JUDQWHG���7R�WKH�H[WHQW�WKH�&RXUW��RXOG�UHTXLUH�DQ��
UHVSRQVH�IURP�6,021(�RQ�DQ��RI�WKRVH�PDWWHUV��6,021(�QRWHV�KHUHLQ�WKDW�����7KH�-XGJPHQW�
LV�QRW�YRLG�DV�6(60$1��DV� LQ� IDFW� VHUYHG� ��HH��([KLELW� ����� DQG�6,021(� GLG� LQ� IDFW� HQWHU�
'HIDXOW� DJDLQVW�'86/$.���HH��([KLELW� ���������$Q��DOOHJHG�VWLSXODWLRQ�EHW�HHQ�58662�DQG�
6815,6(��RXOG�QRW�EH�ELQGLQJ�RQ�'86/$.�RU�6(60$1�DQG��RXOG�QRW�LPSDFW�WKHLU�ULJKWV�WR�
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�21�/86,21�

� )RU�WKH�IRUHJRLQJ�UHDVRQV�6,021(�UHVSHFWIXOO��UHTXHVWV� WKLV�&RXUW�GHQ��4�(¶V�PRWLRQ�

WR� LQWHUYHQH�� DQG� WKDW�WKH�&RXUW� DOVR�GHQ��6,021(¶V�PRWLRQ�IRU� MXGLFLDO� DVVLJQPHQW�DV�PRRW�

JLYHQ�6,021(�KDV�IRUPDOO���LWKGUD�Q�WKH�VDLG�PRWLRQ��

�

� � '$7('�WKLV���WK�GD��RI�1RYHPEHU��������

� � � � � � ����/$:�2)),&(�2)�'$9,'�6$03621��//&��
�

�������������������������� � � ��������B�V����D����D�S���BB�
� � � � � � � '$9,'�6$03621��(64��

1HYDGD��DU�1R������
/$:�2)),&(�2)�'$9,'�6$03621��//&��
����6���UG�6W��
/DV�9HJDV�19�������
)D[�1R���������������
$WWRUQH��IRU�3ODLQWLII�

�

LQVXUDQFH� DV� FRYHUHG� HPSOR�HHV� RI� 6815,6(�� ��� 7KH� UHOHDVH� LWVHOI� SODLQO�� VWDWHV� WKDW� LI� DQ��
ODQJXDJH� LQ� WKH� UHOHDVH� �VXFK�DV� WKH�DOOHJHG� VWLSXODWLRQ�� FRXOG� EH�UHDG� WR� LPSDFW� WKH� ULJKWV�RI�
'86/$.� DQG�RU� 6(60$1� WR� FRYHUDJH� WKHQ� VXFK� ODQJXDJH� LV� GHHPHG� QXOO� DQG� YRLG�� � �HH��
([KLELW� �&�� WR� 4�(¶V� $PHQGHG� DW� 3�� �� �� ��LL��� DQG� ��� DOO� LVVXHV� UHODWHG� WR� �KHWKHU� 4�(�
EUHDFKHG�DQ��GXW��LHV�� WR�'86/$.�DQG�RU�6(60$1�XQGHU� WKH�DSSOLFDEOH� LQVXUDQFH�FRQWUDFW�
�LOO�EH�GHWHUPLQHG�LQ�WKH�'HFODUDWRU��5HOLHI�DFWLRQ�4�(�ILOHG��DQG�DUH�QRW�D�SDUW�RI�WKH�LQVWDQW�
DFWLRQ����
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��57,�,��7��2��6�59,���
�

� 3XUVXDQW� WR� 15&3� ��E��� ,� FHUWLI�� WKDW� ,� DP� DQ� HPSOR�HH� RI� WKH� /$:� 2)),&(� 2)�

'$9,'�6$03621��//&���DQG�WKDW�RQ�WKLV���WK�GD��RI�1RYHPEHU��������,�VHUYHG�D�FRS��RI�WKH�

IRUHJRLQJ�23326,7,21��1'�:,7�'5�:�/�2��027,21�RQ�DOO�WKH�UHPDLQLQJ�SDUWLHV�

LQ�WKLV�PDWWHU�YLD�WKH�FRXUW¶V�HOHFWURQLF�RQOLQH�ILOLQJ�V�VWHP�DQG�DV�IROOR�V��

5$0,52�025$/(6��(64��
����6��7RQRSDK�'U��6XLWH�����
/DV�9HJDV�19�������
$WWRUQH�V�IRU�1RQ�3DUW��4�(��
,QVXUDQFH�&RUSRUDWLRQ�� � �
�
$QG�
�
9LD�8�6��0DLO��

-867,1�6(60$1�

�����7RSD]�6WUHHW��$SW������

/DV�9HJDV��19�������

9LD�8�6��0DLO��

5,&�$5'�'86/$.�

�����$EUDPV�$YH��

/DV�9HJDV��19�������

�

�

� � � � � �

BBBBBB�V���������������BBBBBBBBBBBBBBBBBBBBBBBB�

� � ���$Q�(PSOR�HH�RI�7KH�/$:�2)),&(�2)�'$9,'�6$03621��//&��
�

�

2A.App.397

2A.App.397



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT “1” 

2A.App.398

2A.App.398



RSPN 
LEONARD T. FINK, ESQ. 
Nevada Bar No.  6296 
JONATHAN C. PATTILLO, ESQ. 
Nevada Bar No. 13929 
SPRINGEL & FINK LLP 
10655 Park Run Drive, Suite 275 
Las Vegas, Nevada 89144 
Telephone: (702) 804-0706 
Facsimile: (702) 804-0798 
E-Mail: lfink@springelfink.com 
  jpattillo@springelfink.com 
 
Attorneys for Defendant, 
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
*** 

 

 
SIMONE RUSSO,  
 
  Plaintiffs,  
v.  
 
COX COMMUNICATIONS LAS VEGAS, INC. 
D/B/A COX COMMUNICATIONS; IES 
RESIDENTIAL, INC.; SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION; J&G LAWN 
MAINTENANCE; KEVIN BUSHBAKER; PW 
JAMES MANAGEMENT & CONSULTING, 
LLC; AND DOES 1-V, AND ROE 
CORPORATIONS I-V, inclusive 
 
  Defendants  

 

) 
) 
) 
) 
) 
) 
) 
) 
)  
) 
) 
) 
) 
) 
) 
 

Case No.:   A-17-753606-C 
Dept. No.:  XVI 
 
 
DEFENDANT SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION’S SECOND 
SUPPLEMENTAL RESPONSES TO 
PLAINTIFF’S FIRST SET OF 
INTERROGATORIES  

 
DEFENDANT SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION’S SECOND 

SUPPLEMENTAL RESPONSES TO PLAINTIFF’S FIRST SET OF INTERROGATORIES 

 
 

 
 

 
 

 

 

COMES NOW, Defendant SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION 

(“SUNRISE VILLAS”), by and through its counsel of record, the law firm of Springel & Fink LLP, and 

hereby submits its Second Supplemental responses to Plaintiff SIMONE RUSSO’S First Set of 

Interrogatories pursuant to NRCP 33: 

Case Number: A-17-753606-C

ELECTRONICALLY SERVED
3/2/2018 10:27 AM
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PRELIMINARY STATEMENT 

 SUNRISE VILLAS objects to each and every one of these Interrogatories as to form in nature, 

boilerplate and “shotgun.” 

 It should be noted that SUNRISE VILLAS has not fully completed its investigation of the facts 

relating to this case, has not fully completed discovery in this action, and has not completed preparation 

for trial. All of the responses contained herein are based only upon such information and documents 

which are presently available to and specifically known to SUNRISE VILLAS, and disclose only those 

contentions which presently occur to it. As discovery proceeds, witnesses, facts, and evidence may be 

discovered which are not set forth herein, but which may have been responsive to an Interrogatory.       

 Facts and evidence now known may be imperfectly understood, or the relevance or consequence 

of such facts and evidence may be imperfectly understood and, accordingly, such facts and evidence 

may, in good faith, not be included in the following responses.     

 It is anticipated that further discovery, independent investigation, legal research, and analysis 

will supply additional facts, add meaning to the known facts, as well as establishing entire new factual 

conclusions and legal contentions, all of which may lead to substantial additions to, changes in, and 

variations from the contentions herein set forth. The following responses are given without prejudice to 

SUNRISE VILLAS’ right to produce evidence of any subsequently discovered facts or witnesses which 

it may later recall. SUNRISE VILLAS accordingly reserves the right to change any and all answers 

herein as additional facts are ascertained, analyses are made, legal research is completed, and 

contentions are made. The responses contained herein are made in a good faith effort to supply as much 

factual information and as much specification of legal contentions as is presently known, but should in 

no way be to the prejudice of SUNRISE VILLAS in relation to further discovery, research or analysis.   

 SUNRISE VILLAS assumes no obligation to voluntarily supplement or amend these responses to 

reflect witnesses, facts, and evidence following the filing of these responses other than required under 

NRCP 26(e) and 16.1. In addition, because some of these responses may have been ascertained by its 

attorneys and investigators, SUNRISE VILLAS may not have personal knowledge of the information 

from which these responses are derived.    

/ / / 
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RESPONSES TO INTERROGATORIES 

REQUEST NO. 1: 

Please describe in full detail the location of the cable/wire, in the area of the walkway in question 

prior to the incident that is the subject of this lawsuit, and if in need of repair state the date it became in 

need of repair and/or removal, why it was in need of repair and/or removal, and the plans of Defendant, 

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION to make repairs and/or removal. 

RESPONSE TO REQUEST NO. 1: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad. SUNRISE VILLAS’ objection notwithstanding, SUNRISE VILLAS does not have any 

information responsive to this Interrogatory. It is SUNRISE VILLAS’ understanding that the cable/wire 

where the wire was located is at the base of the driveway near the expansion joint between the driveway 

and the curb. SUNRISE VILLAS never received notice of the wire, and never received notice for any 

need for its repair. SUNRISE VILLAS employs a new management company, has a completely new 

Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 1: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 1 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, regarding the identity of any employees or Board 

officers who may have information pertinent to this Interrogatory. After failing to locate any employee 

or officer with knowledge of the location of the wire or its need of repair, SUNRISE VILLAS 

determined that it was without knowledge to respond to this Interrogatory. 

REQUEST NO. 2: 

Please identify each and every employee of Defendant, SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION who participated in the installation, repair and/or removal of the cable/wire that was 

positioned across the lawn and/or walkway at 4617 Madreperla Street, Las Vegas, NV 89121 in the area 

where Plaintiff fell.  
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RESPONSE TO REQUEST NO. 2: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad as to the meaning of the word “employee.” SUNRISE VILLAS’ objection notwithstanding, 

SUNRISE VILLAS does not have any information responsive to this Interrogatory. SUNRISE VILLAS 

employs a new management company, has a completely new Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 2: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged, 

in that it does not have any information responsive to this request. No employees of SUNRISE VILLAS 

installed, repaired, or removed the cable wire. 

SECOND SUPPLEMENTAL RESPONSE TO REQUEST NO. 2: 

 SUNRISE VILLAS’ answer remains the same. SUNRISE VILLAS consulted with its current 

management company and the current Board of Directors, including Board President Al Stubblefield, 

and could not identify any prior officers or Board members who knew of whether SUNRISE VILLAS 

installed, repaired or removed the cable wire. SUNRISE VILLAS believe that no such employee exists. 

SUNRISE VILLAS spoke with some former Board members, but they did not have the information 

requested. 

REQUEST NO. 4: 

Please identify all outside contractors who Defendant, SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION, retained to care for the residences in the neighborhood, including but not limited to 

4617 Madreperla Street, Las Vegas, NV 89121. Please provide information sufficient for the service of a 

subpoena. 

RESPONSE TO REQUEST NO. 4: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague, 

overbroad, overly burdensome and likely to lead to inadmissible evidence. SUNRISE VILLAS’ 

objection notwithstanding, SUNRISE VILLAS does not maintain any of the residences on the Property. 

Regardless, SUNRISE VILLAS employs a new management company, has a completely new Board, 

and is unaware of such information.  
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Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 4: 

 SUNRISE VILLAS withdraws its objection. Please see the previously produced Association 

Meeting Minutes, Bates Numbers SVHA000557 – SVHA000562 concurrently produced with SUNRISE 

VILLAS’ Fourth Supplemental Disclosure of Witnesses and Documents, specifically, reference to the 

firms “Fascia Painting,” “Noble Tree (5967 Harrison Dr., Las Vegas, NV 89120),” and “Pacific View.” 

This is all the information SUNRISE VILLAS has on these entities at this time.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 4: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, and inquired into any prior employees and Board 

members with this information. After consulting with current board President Al Stubblefield, 

SUNRISE VILLAS could only identify these contractors.  

REQUEST NO. 6: 

If anybody reported to Defendant SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION, an 

incident relating to a cable/wire in the Sunrise Villas IX neighborhood, prior to the incident that is the 

subject of this lawsuit, please identify each such individual and the facts and circumstances of each 

incident reported. 

RESPONSE TO REQUEST NO. 6: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad as to the meaning of the word “reported.” SUNRISE VILLAS’ objection notwithstanding, 

SUNRISE VILLAS does not have any information responsive to this request. SUNRISE VILLAS 

employs a new management company, has a completely new Board, and is unaware of such information. 

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 6: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged.  

SECOND SUPPLEMENTAL RESPONSE TO REQUEST NO. 6: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 
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Directors, including Board President Al Stubblefield, and SUNRISE VILLAS was unable to locate any 

person or document indicating a warning about the wire before the incident. Thus, SUNRISE VILLAS 

does not have any information responsive to this request. 

REQUEST NO. 8: 

Please identify all manuals, policies, procedures, guides or handbooks used by Defendant, 

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION, or any other written documents that address 

customer/resident safety. 

RESPONSE TO REQUEST NO. 8: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague, 

overbroad, and likely to lead to the discovery of inadmissible evidence. SUNRISE VILLAS also objects 

to this Interrogatory, as it is vague and does not define the meaning of the term “resident safety.” 

SUNRISE VILLAS’ objection notwithstanding, SUNRISE VILLAS does not have any information 

responsive to this request. SUNRISE VILLAS employs a new management company, has a completely 

new Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 8: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 8 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, SUNRISE VILLAS was unable to locate any 

manuals, policies, procedures, guides or handbooks pertaining to resident safety in its possession. Thus, 

SUNRISE VILLAS could not identify any information responsive to this request. 

REQUEST NO. 11: 

Please identify each and every person and/or entity that performed and/or was responsible for 

lawn maintenance, repair, and/or cleaning for 4617 Madreperla Street, Las Vegas, NV 89121 and the 

surrounding homes from January 1, 2016 through September 15, 2016. 

RESPONSE TO REQUEST NO. 11: 

 SUNRISE VILLAS objects to this Interrogatory on the grounds that it is overly broad and overly 
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burdensome. It also calls for the admission of inadmissible evidence. SUNRISE VILLAS’ objection 

notwithstanding, under the CC&Rs, SUNRISE VILLAS is not responsible for the cleaning of 4617 

Madreperla Street. SUNRISE VILLAS employs a new management company, has a completely new 

Board, and is unaware of such information. SUNRISE VILLAS has the understanding that it retained 

J&G LAWN MAINTENANCE on or about August 2016.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 11: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS believes it employed Richard 

Duslak and Justin Sesman for lawn maintenance repair and/or cleaning prior to September 2016 and 

terminated this contract before retaining J&G LAWN MAITENANCE on or about September 8, 2016.  

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 12: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, SUNRISE VILLAS discovered HOA Board 

Meeting Minutes from 2016. These documents identified Mr. Sesman and Mr. Duslak who did lawn 

maintenance prior to the date of September 15, 2016. It is unclear what time they began doing this work 

for SUNRISE VILLAS, but it was during the time frame specified by PLAINTIFF. The Board 

terminated Mr. Duslak on or about September 8, 2016. SUNRISE VILLAS reserves the right to 

supplement its response if it locates any other additional people or entities.  

 

DATED this 2nd day of March, 2018. 

 
SPRINGEL & FINK LLP 
 

 
      By:      /s/ Jonathan C. Pattillo             .  .   

LEONARD T. FINK, ESQ. 
Nevada Bar No.  6296 
JONATHAN C. PATTILLO, ESQ. 
Nevada Bar No. 13929 
10655 Park Run Drive, Suite 275 
Las Vegas, Nevada  89144 

 
Attorneys for Defendant,  
SUNRISE VILLAS IX HOMEOWNERS 

 ASSOCIATION 
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CERTIFICATE OF SERVICE 
Simone Russo v. Cox Communications Las Vegas, Inc., et al. 

District Court Case No. A-17-753606-C 
 
STATE OF NEVADA ) 
    )  ss. 
COUNTY OF CLARK  ) 
 
 I, Phaedra L. Calaway, declare: 
 
 I am a resident of and employed in Clark County, Nevada.  I am over the age of eighteen years 
and not a party to the within action.  My business address is 10655 Park Run Drive, Suite 275, Las 
Vegas, Nevada, 89144. 
 
 On March 2, 2018, I served the document described as DEFENDANT SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION’S SECOND SUPPLEMENTAL RESPONSES TO 
PLAINTIFF’S FIRST SET OF INTERROGATORIES on the following parties: 
 

SERVED VIA DISTRICT COURT’S E-FILING VENDOR SYSTEM 
 
          VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, 

in the United States mail at Las Vegas Nevada.  I am “readily familiar” with the firm’s practice of collection and 
processing correspondence by mailing.  Under that practice, it would be deposited with the U.S. postal service on 
that same day with postage fully prepaid at Las Vegas, Nevada in the ordinary course of business 

 
           VIA FACSIMILE:  by transmitting to a facsimile machine maintained by the person on whom it is served at the 

facsimile machine telephone number at last given by that person on any document which he/she has filed in the 
cause and served on the party making the service.  The copy of the document served by facsimile transmission 
bears a notation of the date and place of transmission and the facsimile telephone number to which transmitted.  
A confirmation of the transmission containing the facsimile telephone numbers to which the document(s) 
was/were transmitted will be maintained with the document(s) served. 

 
   X     __ VIA ELECTRONIC SERVICE: by submitting the foregoing to the Court’s E-filing System for Electronic 

Service upon the Court’s Service List pursuant to EDCR 8.  The copy of the document electronically served 
bears a notation of the date and time of service.  The original document will be maintained with the document(s) 
served and be made available, upon reasonable notice, for inspection by counsel or the Court. 

 
 I declare under penalty of perjury that the foregoing is true and correct. 
 
 Executed this 2nd day of March, 2018 at Las Vegas, Nevada. 
 
 
      By:      /s/ Phaedra L. Calaway             .  .   
       Phaedra L. Calaway 
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MOT 
DAVID F. SAMPSON, ESQ., 
Nevada Bar No. 6811 
LAW OFFICE OF DAVID SAMPSON 
630 S. 3rd Street 
Las Vegas, NV 89101 
Tel: 702-605-1099 
Fax: 888-209-4199 
Email: david@davidsampsonlaw.com 
Attorney for Plaintiff  
 

EIGHTH JUDICIAL DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
SIMONE RUSSO,                     ) 
                            ) 
Plaintiff,           ) 
       ) 
vs.                         ) CASE NO: A-17-753606-C 
                            )      DEPT. NO: XVI 
COX COMMUNICATIONS LAS VEGAS,  ) 
INC., D/B/A COX COMMUNICATIONS,  ) 
IES RESIDENTIAL, INC., SUNRISE  ) 
VILLAS IX HOMEOWNERS   ) MOTION TO AMEND COMPLAINT 
ASSOCIATION, J & G LAWN   ) 
MAINTENANCE, KEVIN BUSHBAKER,  ) 
PWJAMES MANAGEMENT &   ) 
CONSULTING, LLC., AND DOES I - V,  ) 
and ROE CORPORATIONS I - V,   ) 
inclusive,      ) 
                            ) 
          Defendants.       ) 
____________________________________) 

Date of Hearing:  ______________ 
Time of Hearing:  ______________ 

 
 COMES NOW, the Plaintiff, SIMONE RUSSO, by and through his attorneys, THE 

LAW OFFICE OF DAVID SAMPSON, LLC., and moves for leave to amend the Complaint in 

this matter. 

/// 

/// 

01/16/18

9:00 AM

Case Number: A-17-753606-C

Electronically Filed
11/29/2017 1:30 PM
Steven D. Grierson
CLERK OF THE COURT
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 This Motion is made and based upon all the papers and pleadings on file herein, the 

Memorandum of Points and Authorities below, the Exhibits attached hereto, and any oral 

argument of counsel at any hearing hereon. 

 DATED this 29th  day of November, 2017 

         LAW OFFICE OF DAVID SAMPSON, LLC. 
 
                             

     BY:_/s/ David Sampson_________ 

      DAVID SAMPSON, ESQ. 
Nevada Bar No.6811 
LAW OFFICE OF DAVID SAMPSON 
630 S. 3rd Street 
Las Vegas, Nevada 89101 
Fax No: 888-209-4199 
Attorney for Plaintiff 
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NOTICE OF MOTION 

To: ALL PARTIES AND THEIR COUNSEL OF RECORD 

 PLEASE TAKE NOTICE that Plaintiff SIMONE RUSSO will bring the foregoing 

MOTION TO AMEND COMPLAINT on for hearing in Department XVI of the above entitled 

court on the _____ day of __________, 20__, at _____ am./p.m., or as soon thereafter as 

counsel may be heard. 

 DATED this 29th  day of November, 2017 

         LAW OFFICE OF DAVID SAMPSON, LLC. 
 
                             

     BY:_/s/ David Sampson_________ 

      DAVID SAMPSON, ESQ. 
Nevada Bar No.6811 
LAW OFFICE OF DAVID SAMPSON 
630 S. 3rd Street 
Las Vegas, Nevada 89101 
Fax No: 888-209-4199 
Attorney for Plaintiff 

 

 
 

 

16                  January          18        9:00
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MEMORANDUM OF POINTS AND AUTHORITIES 

I 

INTRODUCTION 

 On August 27, 2016, Plaintiff, Simone Russo, was very seriously injured when the 

Defendants placed, caused to be placed, or otherwise installed a cable/wire at 4617 Madreperla 

Street, Las Vegas, Nevada, or allowed to be placed and/or allowed the same to remain on the 

subject property.  The said cable/wire came out of the front yard of the said premises, remained 

above the ground and stretched from the yard of the said premises, across the driveway of the 

said premises, and then was buried under the ground on the opposite side of the driveway 

adjacent from the yard of the said premises, essentially leaving a snare across the base of the 

driveway of the subject property, making the driveway hazardous and dangerous.  Simone 

arrived at the property late one night after flying home from New York, got out of a taxicab, 

stepped onto the driveway and caught his foot on the cable/wire, which then caused Simone to 

be violently thrown to the ground and seriously injured.   

 J. Chris Scarcelli was the property manager in charge of 4617 Madreperla Street, Las 

Vegas, Nevada, at which Plaintiff’s fall took place. On November 20, 2017 Mr. Scarecelli gave 

deposition testimony in which he admitted he had seen the subject exposed cable/wire in the 

said driveway prior to Dr. and Mrs. Russo moving in.  Mr. Scarecelli further testified he never 

told Dr. or Mrs. Russo, nor any other person or entity about the tripping hazard.   

/ / / 

/ / / 

/ / / 
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II 

ARGUMENT 

MOTION TO AMEND 

Pursuant to NRCP 15(a), a party may amend its Complaint by leave of court or by 

written consent of the adverse party.  Under this rule leave shall be freely given when justice so 

requires.  In Stevens v. Southern Nev. Musical Co., 89 Nev. 104, 507 P.2d 138 (1973), the 

Nevada Supreme Court held that absent of an apparent or declared reason such as undue delay, 

bad faith or dilatory motive on the part of the movant, leave to amend should be freely given.   

Plaintiff has no dilatory motive in seeking leave to amend its Complaint. Recently 

Plaintiff has determined that , J. Chris Scarcelli should be named as a Defendant in the instant 

action.  There is no reason why the Complaint should not be amended to reflect the correct 

information.  No substantive changes have been made to Plaintiff's Complaint.   

A copy of Plaintiff's Proposed Amended Complaint is attached hereto in compliance 

with EDCR 2.30. 

/ / / 

/ / / 

/ / / 
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 CONCLUSION  

 Plaintiff respectfully requests this Court grant his Motion for Leave to File an Amended 

Complaint to add J. Chris Scarcelli as a Defendant. 

  

 DATED this 29th  day of November, 2017 

         LAW OFFICE OF DAVID SAMPSON, LLC. 
 
                             

     BY:_/s/ David Sampson_________ 

      DAVID SAMPSON, ESQ. 
Nevada Bar No.6811 
LAW OFFICE OF DAVID SAMPSON 
630 S. 3rd Street 
Las Vegas, Nevada 89101 
Fax No: 888-209-4199 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of THE LAW OFFICE OF 

DAVID SAMPSON, L.L.C., and that on this 29th  day of November, 2017, I served a copy of 

the MOTION TO AMEND COMPLAINT as follows: 

X  Electronic Service through the Court’s online filing system. 
 
 
RICHARD J. PYATT, ESQ. 
PYATT SILVESTTI 
701 Bridger Ave., Suite 600 
Las Vegas NV 89101 
Counsel for Defendant  
J&G LAWN SERVICE 
    
ANTHONY SGRO, ESQ. 

720 S. Seventh St. 3rd Floor 

Las Vegas NV 89101 

Attorney for Defendant  

BUSHBAKER 

 

WILL LEMKUL, ESQ. 

CHRISTOPHER A. TURTZO, ESQ. 

3770 Howard Hughes, Pkwy Suite 170 

Las Vegas NV 89169 

Attorney for Defendant  

IES RESIDENTIAL INC. and 

COX COMMUNICATIONS 
 
JONATHAN C. PATTILLO, ESQ.  
SPRINGEL & FINK, LLP 
10655 Park Run Drive, Suite 275  
Las Vegas, Nevada 89144  
Attorney for Defendant 

SUNRISE VILLAS IX HOA        
         

______/s/ Amanda Nalder________________________ 

     An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC. 
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Case Number: A-17-753606-C

Electronically Filed
1/16/2018 12:18 PM
Steven D. Grierson
CLERK OF THE COURT
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September 18, 2019 
 
VIA FACSIMILE AND EMAIL 
 
Community Association Underwriters Agency 
2 Caufield Place 
Newtown, PA 18940 
Fax: 267-757-7434 
Attn: Harry Stavrakis 
Email: hstavrakis@cauinsure.com 
 
Re:  Our Client:      Simone Russo 
        Date of Incident:  08/27/2016 
        Location:      4617 Madre Perla Street, Las Vegas, NV  
        Claim No.:   95126 
 
Dear Harry: 
 
As you aware, some time ago our office initiated litigation against Justin Sesman, Richard 
Duslak, as well as PW James Management & Consulting related to the above-noted incident.  
We write at this time to advise Community Association Underwriters Agency that the Court 
has entered default against Justin Sesman, Richard Duslak, and PW James Management & 
Consulting in this matter.  We have attached a copy of the defaults for your convenience. 
 
Please contact our office with any questions.  
 
Very truly yours, 
LAW OFFICES OF DAVID SAMPSON 

David Sampson 
David Sampson, Esq. 
DS:an 
 
Attachments 
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November 4, 2020 
 
VIA FACSIMILE AND EMAIL 
 
Community Association Underwriters Agency 
2 Caufield Place 
Newtown, PA 18940 
Fax: 267-757-7434 
Attn: Harry Stavrakis 
Email: hstavrakis@cauinsure.com 
 
Re:  Our Client:      Simone Russo 
        Date of Incident:  08/27/2016 
        Location:      4617 Madre Perla Street, Las Vegas, NV  
        Claim No.:   95126 
 
Dear Harry: 
 
As you aware, some time ago our office initiated litigation against Justin Sesman, Richard 
Duslak, as well as PW James Management & Consulting related to the above-noted incident.  
As we informed you over a year ago, the Court entered default against Justin Sesman, 
Richard Duslak, and PW James Management & Consulting in this matter.  In December of 
2020 the Court entered Judgment against Justin Sesman, Richard Duslak in the amount of 
$25,000,000.00.  We have attached a copy of the Judgment against your insureds for your 
convenience.  Please contact our office to make arrangements to satisfy the Judgment 
against your insureds.   
 
Very truly yours, 
LAW OFFICES OF DAVID SAMPSON 

David Sampson 
David Sampson, Esq. 
DS:an 
 
Attachment 
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Case Number: A-17-753606-C

Electronically Filed
9/5/2019 1:44 PM
Steven D. Grierson
CLERK OF THE COURT
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AFFIDAVIT�OF�SERVICE

Case:

A-17-753606-C

Court:

District�Court

County:

Clark,�NV

Job:

1996386

Plaintiff�/�Petitioner:

Simone�Russo

Defendant�/�Respondent:

Cox�Communications�et�al

Received�by:

Serve�Vegas�LLC

For:

DAVID�F.�SAMPSON

To�be�served�upon:

Justin�Sesman

I,�Adam�Schwartz,�being�duly�sworn,�depose�and�say:�I�am�over�the�age�of�18�years�and�not�a�party�to�this�action,�and�that�within�the

boundaries�of�the�state�where�service�was�effected,�I�was�authorized�by�law�to�make�service�of�the�documents�and�informed�said�person�of

the�contents�herein

Recipient�Name�/�Address: Lamar�Love,�4775�TOPAZ�ST�APT�235,�LAS�VEGAS,�NV�89121

Manner�of�Service: Substitute�Service�-�Usual�place�of�abode,�Feb�13,�2018,�5:46�pm�PST

Documents: Amended�complaint,�Summons

Additional�Comments:

1)�Unsuccessful�Attempt:�Feb�8,�2018,�5:53�pm�PST�at�4775�TOPAZ�ST�APT�249,�LAS�VEGAS,�NV�89121�

Spoke�to�Hispanic�male�who�recently�moved�into�unit.�He�does�not�recognize�defendant’s�name.

2)�Successful�Attempt:�Feb�13,�2018,�5:46�pm�PST�at�4775�TOPAZ�ST�APT�235,�LAS�VEGAS,�NV�89121�received�by�Co-resident�Lamar�Love.�Age:

35;�Ethnicity:�African�American;�Gender:�Male;�Weight:�230;�Height:�6'2";�Hair:�Black;�Eyes:�Brown;�

I�declare�under�penalty�of�perjury�that�the�foregoing�is�true�and�correct.

02/13/2018

Adam�Schwartz�

R-088182

Date

Serve�Vegas�LLC�

9811�W.�Charleston�Blvd�2-732�

Las�Vegas,�NV�89117�

702-508-1055

�
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Case Number: A-17-753606-C

Electronically Filed
9/13/2019 3:41 PM
Steven D. Grierson
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QBE’S�WITHDRAWAL�OF�OPP�TO�MOTION�TO�ASSIGN�RIGHTS�AND�
MOTION�TO�INTERVENE� � � Case�No.:�A-17-753606-C�

�
MFW�
RAMIRO�MORALES�[Bar�No.:�7101]�
E-mail:�rmorales@mfrlegal.com�
MORALES,�FIERRO�&�REEVES�
600�South�Tonopah�Drive,�Suite�300�
Las�Vegas,�Nevada��89106�
Telephone:� (702)�699-7822�
Facsimile:� (702)�699-9455�
�
�
Attorneys�for�Proposed�Intervenor��
QBE�INSURANCE�CORPORATION��
�
�

DISTRICT�COURT�
�

CLARK�COUNTY,�NEVADA�

�
SIMONE�RUSSO,
�
� Plaintiff,�
�
� vs.�
�
COX�COMMUNICATIONS�LAS�VEGAS,�
INC.,�dba�COX�COMMUNICATIONS;�IES�
RESIDENTIAL,�INC.;�SUNRISE�VILLAS�IX�
HOMEOWNERS�ASSOCIATION;�J&G�
LAWN�MAINTENANCE;�KEVIN�
BUSHBAKER;�PW�JAMES�MANAGEMENT�
&�CONSULTING,�LLC;�J.�CHRIS�
SCARCELLI,�DOE�LANDSCAPER;�
RICHARD�DUSLAK;�JUSTIN�SESMAN;�and�
DOES�I-IV;�and�ROE�CORPORATIONS�I-V,�
inclusive,�
�
� Defendants.�
______________________________________
�

CASE�NO.: A-17-753606-C�
DEPT.�NO.:�XVI�
�
�
QBE�INSURANCE�CORPORATION’S�
WITHDRAWAL�OF�ITS�AMENDED�
MOTION�TO�INTERVENE��
�
�
Date:��December�10,�2020�
Time:�9:00�AM�
�

� In�light�of�Simone�Russo’s�withdrawal�of�its�motion�seeking�an�assignment�of�rights�against�

QBE�Insurance�Corporation�(“QBE”),�QBE�hereby�withdraws�its�motion�to�intervene�in�this�action�

(which�was�expressly�filed�for�the�limited�purpose�of�opposing�the�Russo�motion�seeking�an�

assignment).��In�his�withdrawal�of�his�motion�seeking�assignment,�Plaintiff�makes�multiple�

assertions�which�QBE�contests.��Specifically,�QBE�asserts,�contrary�to�Plaintiff’s�statements�that:��

(1)�QBE�did�not�receive�an�actual�or�constructive�tender�of�defense�and�indemnity�with�regard�to�

Duslak�and�Sesman;�(2)�Plaintiff�Russo�verified�that�Duslak�and�Sesman�were�independent�

Case Number: A-17-753606-C

Electronically Filed
12/8/2020 3:29 PM
Steven D. Grierson
CLERK OF THE COURT
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-�2�–�
QBE’S�WITHDRAWAL�OF�OPP�TO�MOTION�TO�ASSIGN�RIGHTS�AND�
MOTION�TO�INTERVENE� � � Case�No.:�A-17-753606-C�

contractors�in�the�settlement�agreement�concluding�Plaintiff’s�claims�against�Sunrise�Villas�

Homeowners�Association�(see�Exhibit�A,�attached�“Stipulation”).��To�the�extent�this�Court�wishes�

to�address�issues�related�to�the�applicability�of�the�QBE�policy�to�this�action,�any�purported�tender,�

or�the�terms�of�the�settlement�agreement�between�Russo�and�Sunrise�in�this�action,�QBE�will�appear�

to�address�those�issues.��However,�given�the�withdrawal�of�Russo’s�motion�for�assignment,�QBE�

will�withdraw�its�motion�to�intervene,�assuming�this�Court�will�make�no�further�findings�in�this�

case.��QBE�has�filed�a�declaratory�relief�action�regarding�Plaintiff’s�assertions�that�Duslak�and�

Sesman�were�owed�obligations�under�policies�issued�by�QBE�to�Sunrise�Villas�Homeowners�

Association.���

.�

DATED:��December�8,�2020� MORALES,�FIERRO�&�REEVES�
�
�
� By:�� /s/ Ramiro Morales � � � �
� � Ramiro�Morales,�#7101�

600�South�Tonopah�Dr.,�Suite�300�
Las�Vegas,�NV��89106�
Tel:��(702)�699-7822�
�

� � Attorneys�for�Plaintiff�QBE�INSURANCE�
CORPORATION�

�

� �

2A.App.445

2A.App.445



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-�3�–�
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CERTIFICATE�OF�SERVICE�� � CASE�NO.:��A-17-753606-C�
�
�

CERTIFICATE�OF�SERVICE�
�

� Pursuant�to�NRCP�5(b),�I�certify�that�on�the�below�date,�I�served�a�true�and�
correct�copy�of�the�foregoing:�
�

QBE�INSURANCE�CORPORATION’S�WITHDRAWAL�OF�ITS�AMENDED��
MOTION�TO�INTERVENE�

�
�

on�all�parties�in�this�action�by�the�Eighth�Judicial�District�Court’s�CM/ECF�Filing�System.�

DATED:�December�8,�2020.�

�

�

�

�

�
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MOTION Case No.: A753606

MINV
Ramiro Morales
State Bar No.: 7101
William C. Reeves
State Bar No.: 8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Intervenor
QBE Insurance Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A753606
Dept: XVI

MOTION TO INTERVENE TO ENFORCE
SETTLEMENT

DATE:
TIME:

NOTICE

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD :

Proposed Intervenor QBE Insurance Corporation ("QBE") hereby moves this Court to

intervene to enforce the settlement reached in this case. The hearing for this motion is set for

a.m. on , 2021.

As discussed herein, this motion is based on the fact that Plaintiff has asserted allegations

and made claims in a separate coverage suit that are expressly contrary to the terms of the

settlement reached in this case. Specifically, despite the fact that Plaintiff agreed in connection with

a settlement reached in this case that he would limit his claims against Defendants Richard Duslak

("Duslak") and Justin Sesman ("Sesman") to liability solely arising from their as independent

contractors, Plaintiff has alleged that each were employees of Defendant Sunrise Villas IX

Homeowners Association ("Sunrise HOA") at the time of the subject incident. Compare Exhibit 1,

Case Number: A-17-753606-C

Electronically Filed
1/4/2021 2:44 PM
Steven D. Grierson
CLERK OF THE COURT
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MOTION Case No.: A753606

exhibit A thereto with Exhibit 2, 13:1-14:7. As the settlement reached in this case is binding and

enforceable, Plaintiff is precluded and barred from alleging that Duslak and Sesman are employees

so as to manufacture liability and exposure.

QBE, as the liability insurer for Sunrise HOA, has a direct pecuniary interest in the

settlement reached in this case given that QBE funded the settlement and has been sued by Plaintiff

in an effort to collect upon a default judgment entered against Duslak and Sesman. Accordingly,

pursuant to NRCP 24(a), QBE has the right to intervene to enforce the settlement to protect the

interests of itself and its insured. Alternatively, this Court has discretion per NRCP 24(b) to permit

for QBE to intervene given that its interests are directly impacted by the settlement reached in this

case in light of Plaintiff's change in position.

This motion is based on this Notice along with the accompanying Memorandum of Points

and Authorities, the supporting Declaration of William Reeves, this Court's file and any other

matter this Court deems appropriate.

Dated: January 4, 2021

MORALES FIERRO & REEVES

By /s/ William C. Reeves
Ramiro Morales
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Tel: 702/699-7822
Attorneys for QBE

MEMORANDUM OF POINTS AND AUTHORITIES

I. Background Facts

This matter arises from an alleged slip and fall involving a coaxial cable wire installed at a

residence. In this case, Plaintiff contended that he tripped on the wire so as to sustain bodily

injuries. Per Plaintiff, Defendant Sunrise HOA was liable and responsible for Plaintiff's injuries

based on alleged maintenance obligations the HOA ostensibly owed in connection with the area

adjacent to the wire.

2A.App.451

2A.App.451



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3
MOTION Case No.: A753606

A core issue in dispute was the role of Duslak and Sesman in connection with maintenance

work each is alleged to have performed on behalf of the HOA (i.e., lawn mowing). While Sunrise

HOA contended that it was neither liable nor responsible for the conduct of Duslak and Sesman as

each acted as an independent contractor, Plaintiff argued otherwise in contending that Sunrise HOA

exercised control over the conduct of both Duslak and Sesman such that each constituted employees

of the HOA for which the HOA was liable and responsible.

During the pendency of a second trial following an initial mistrial, Plaintiff and Sunrise

HOA reached a settlement that resolved any and all claims arising from the alleged slip and fall.

This settlement was memorialized in a written agreement that Plaintiff and counsel each executed -

see Exhibit 1 attached hereto.

Based on the fact that neither Duslak nor Sesman were parties to the settlement while

Plaintiff intended to pursue recovery against each by way of a default judgment, a key and central

negotiated term of the settlement was the affirmative representation by both Plaintiff and counsel

that Duslak and Sesman acted as independent contractors such that the HOA faced no further

liability and/or associated with the conduct of each. In furtherance of this agreed-upon term,

counsel for Plaintiff executed the following stipulation that was incorporated into the release

agreement:

IT IS HEREBY STIPULATED THAT FOR THE PURPOSES OF
THIS LITIGATION AND FOR ANY AND ALL ISSUES
RELATED TO SIMONE RUSSO'S CLAIMS AND SETTLEMENT,
THAT IN AUGUST 2016 BOTH DEFENDANT RICHARD
DUSLAK AND DEFENDANT JUSTIN SESMAN WERE
NATURAL PERSONS WHO WERE IN THE SERVICE OF
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION AS
INDEPENDENT CONTRACTORS . . .

See Exhibit 1, exhibit A thereto.

Given that an employer is liable and responsible to indemnify employees, the inclusion of

the stipulation was extremely significant to Sunrise HOA and QBE. See ETT, Inc. v. Delegado,

126 Nev. 709 (2010), explaining that employers are generally obligated to indemnify employees.

Stated otherwise, Plaintiff's agreement to not seek recovery from Duslak and Sesman based on the

contention that both were HOA employees was a material term of the settlement.

2A.App.452
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MOTION Case No.: A753606

In reliance on this core term, therefore, Sunrise HOA authorized QBE to proceed to fund the

settlement to resolve all claims in exchange for a full and complete release of the HOA. Moreover,

in reliance on this agreed-upon term, Sunrise HOA and QBE each refrained from contesting

Plaintiff's subsequent efforts to obtain default judgment against Duslak and Sesman.

Plaintiff, however, is now attempting to disavow this core term. In a separate coverage suit

that Plaintiff is prosecuting against Sunrise HOA's insurer, Plaintiff made the following

contradictory allegations:

8. That prior to August 27, 2016 SUNRISE employed DUSLAK and
SESMAN to perform lawn care and maintenance duties for
SUNRISE.

9. That during DUSLAK and SESMAN’s employment with
SUNRISE, SUNRISE exercised a high degree of control, if not
complete control, over the manner in which DUSLAK and
SESMAN’s work was to be performed. . . .

10. That DUSLAK and SESMAN, while working as employees for
SUNRISE, did not have any opportunity for profit or loss depending
on their managerial skill, and that DUSLAK and SESMAN were paid
an hourly rate pursuant under their social security numbers for a
wage.

11. That DUSLAK and SESMAN, while working as employees for
SUNRISE, did not invest any of their own money in equipment or
materials required for the tasks SUNRISE directed DUSLAK and
SESMAN to perform, and that all such equipment and/or materials
were purchased by and were the property of SUNRISE

12. That DUSLAK and SESMAN, while working as employees for
SUNRISE, did not have any ability to employ helpers.

13. That DUSLAK and SESMAN, while working as employees for
SUNRISE, were not performing tasks that require any special skill.

14. That DUSLAK and SESMAN, while working as employees for
SUNRISE, had a degree of permanence of the working relationship
with SUNRISE as SUNRISE did not permit DUSLAK or SESMAN
to work for anyone else other than SUNRISE.

See Exhibit 2,

The allegations are in direct conflict with the stipulation incorporated into the release

agreement. Specifically, per the terms of the agreed-upon release agreement, Plaintiff is precluded

and barred from alleging that Duslak and Sesman are employees so as to create exposure and

liability. In asserting that each is an HOA employee in connection with separate coverage litigation,

2A.App.453
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MOTION Case No.: A753606

Plaintiff has violated the terms of the settlement reached in this case.

Efforts to meet and confer regarding this issue have been unsuccessful. 1 While Plaintiff

filed an amended pleading, the pleading includes the same core allegations that Duslak and Sesman

were HOA employees at the time of the incident. See Exhibit 3, 15:25-18:3.

QBE, therefore, seeks a ruling from this Court that the release agreement is binding and

enforceable such that any remaining claims against Duslak and Sesman are based solely on their

conduct as independent contractors for which Sunrise HOA is neither liable nor responsible.

Discussion

A. This Court Is Empowered To Enforce The Settlement.

As a settlement is a written contract, a court retains the right to enforce a settlement under

ordinary contract principles. See May v. Anderson, 121 Nev. 668 (2005). Accordingly, once the

material terms of a settlement are agreed upon and reduced to writing, the terms are valid and

enforceable. Grisham v. Grisham, 128 Nev. 679 (2012).

Per above, Plaintiff expressly and unequivocally stipulated through counsel that as to any

and all issues relating to his claims, Duslak and Sesman were "in the service of Sunrise Villas IX

Homeowners Association as independent contractors" at the time of the incident. Exhibit 1, exhibit

A thereto. As noted above, this term was core and central to the settlement since the agreement to

limit his claims cut off any liability and exposure that Sunrise HOA and/or QBE could otherwise

face by virtue of the contention that Duslak and Sesman were HOA employees. Of significance,

based on this term, QBE agreed to fund the settlement while both Sunrise HOA and QBE did not

object to the default judgment subsequently entered against Duslak and Sesman.

In now alleging that Duslak and Sesman were employees in the separate coverage action,

Plaintiff has improperly sought to disavow himself of the settlement. In so doing, Plaintiff

improperly seeks to create exposure that was disposed of and resolved per the settlement reached in

1 While unclear, counsel for Plaintiff appears to rely on a provision included in the release section of the Agreement
memorializing the settlement (Section 4) pursuant to which the parties agreed that the release provision would not limit
or bar claims Plaintiff may possess as against Duslak or Sesman since neither were parties to the Agreement. As the
provision does not permit Plaintiff to disavow material terms of the Agreement itself, however, any reliance on the
provision is misplaced, especially since it is readily apparent that “release” section (Section 4) is distinct from the full
document which is defined as the Agreement.

2A.App.454
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MOTION Case No.: A753606

this case.

In efforts to meet and confer regarding this issue, counsel for Plaintiff contends he is not

bound by the settlement such that he has the unfettered discretion to disregard his prior agreement

and to re-characterize Duslak and Sesman in contravention of the agreement his client signed. As

the agreement is binding, counsel's efforts violate the agreement and are therefore misguided.

B. By Funding The Settlement, QBE Is Entitled To Intervene.

NRCP 24 provides as follows:

(a) Intervention of Right. On timely motion, the court must permit
anyone to intervene who:

. . .

(2) claims an interest relating to the property or transaction that is the
subject of the action, and is so situated that disposing of the action
may as a practical matter impair or impede the movant's ability to
protect its interest, unless existing parties adequately represent that
interest.

(b) Permissive Intervention.

(1) In General. On timely motion, the court may permit anyone to
intervene who:

. . .

(B) has a claim or defense that shares with the main action a common
question of law or fact.

Intervention as a matter of right per NRCP 24(a) exists where the party shows that (1) it has

a sufficient interest in the subject matter of the litigation, (2) its ability to protect its interest would

be impaired if it does not intervene, (3) its interest is not adequately represented, and (4) its

application is timely. Am. Home Assurance Co. v. Eighth Judicial Dist. Court, 122 Nev. 1229

(2006). Meanwhile, a trial court has substantial discretion to permit for intervention per NRCP

24(b) when a proper showing has been made. Hairr v. First Jud. Dist. Ct., 132 Nev. 180 (2016).

Where an insurer funds a settlement, the insurer is subrogated to the rights of its insured

such that it may properly intervene to enforce a settlement for which it has a pecuniary interest. See

Bearden v. Beeler, 2006 WL 1980149 (W.D. Ken. 2006); Edwards v. Holsapple, 2004 WL 1003736

(D. Kan. 2004). In this case, QBE is properly entitled to intervene both as a matter of right and at

2A.App.455

2A.App.455



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

7
MOTION Case No.: A753606

the discretion of this Court.

QBE meets its burden to intervene as a matter of right based on the following:

• By funding the settlement, QBE has a direct interest in this case

• QBE's ability to protect itself is impaired if not afforded the opportunity to intervene

and enforce the settlement

• By funding the settlement, QBE's interests are separate and distinct from the Sunrise

HOA (although they do overlap)

• The instant motion has been filed within days of Plaintiff's filing of the Counterclaim

Based on these factors, QBE is entitled to intervene as a matter of right.

Regardless of any right to intervene, however, this Court should exercise its discretion to let

QBE intervene per NRCP 24(b) given its interest in the settlement.

Per the settlement reached in this matter and based on the insistence of Sunrise HOA and

QBE, Plaintiff expressly and unequivocally stipulated that if it elected to seek recovery from Duslak

and Sesman, it agree that each was "in the service of Sunrise Villas IX Homeowners Association as

independent contractors" at the time of the incident. Given that Sunrise HOA would face exposure

if Plaintiff continued to argue that each were HOA employees, this term was core and central to the

settlement so to cut off any liability and exposure. Based on this term, the HOA and QBE agreed to

fund the settlement and not object to the default judgment subsequently entered against Duslak and

Sesman.

In alleging otherwise, Plaintiff has taken an inconsistent position that is contrary to the terms

of the settlement. As the settlement is binding and enforceable, QBE has a direct interest in

enforcing it.

Conclusion

For the reasons set forth herein, request is made that this Court permit QBE to intervene and

///

///

///

///
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MOTION Case No.: A753606

enter an order enforcing the settlement.

Dated: January 4, 2021

MORALES FIERRO & REEVES

By /s/ William C. Reeves
Ramiro Morales
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Tel: 702/699-7822
Attorneys for QBE

Supporting Declaration

I, William Reeves, declare as follows:

1. I am an attorney with Morales Fierro & Reeves, counsel for QBE.

2. The factual information contained herein is true and correct based on my own

personal knowledge.

3. Attached hereto as Exhibit 1 is a true and correct copy of the agreement

memorializing the settlement reached in this case.

4. Attached hereto as Exhibit 2 is a copy of the Answer and Counterclaim that Plaintiff

has filed in separate coverage litigation.

5. Attached hereto as Exhibit 3 is a copy of the Amended Answer and Counterclaim

that Plaintiff has filed in separate coverage litigation.

I declare that the foregoing is true and correct based on my own personal knowledge.

Executed in Concord, California on the date specified below.

Dated: January 4, 2021

William C. Reeves
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