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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 4/6/17 1 1-9 
 
2. Motion to Amend Complaint 11/29/17 1 10-16 
 
  Exhibit 1: Amended Complaint  1 17-25 
  [November 27, 2017] 
 
3. Supplement to Motion to Amend 12/22/17 1 26-31 
 Complaint 
 
  Exhibit 1: Amended Complaint  1 32-41 
 
4. Court Minutes re Plaintiff’s 1/16/18 1 42 
 Motion to Amend Complaint 
 
5. Amended Complaint 1/16/18 1 43-51 
 
6. Defendant Sunrise Villas IX 2/6/18 1 52-59 
 Homeowners Association’s  
 Answer to Plaintiff’s Amended 
 Complaint 
 
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61 
 Amend Complaint 
 
8. Summons [Richard Duslak] 2/15/18 1 62-63 
 
9. Defendant Sunrise Villas IX 7/10/18 1 64-75 
 Homeowners Association’s 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Al  1 76-78 
  Stubblefied in Support of 
  Sunrise Villas IX Homeowners 
  Association’s Motion for 
  Summary Judgment 
  [July 6, 2018] 
 
  Exhibit B: Declaration of   1 79-132 
  Covenants, Conditions and 
  Restrictions for Sunrise Villas IX 
 
  Exhibit C: Amended Complaint  1 133-142 
  [January 16, 2018] 
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ii 
 

 
(Cont. 9) Exhibit D: Amendment No. 8  1 143-145 
  to the CC&Rs of Sunrise 
  Villas IX Homeowners 
  Association 
 
 10. Plaintiff’s Opposition to Defendant 7/27/18 1 146-159 
 Sunrise Villas IX HOA’s Motion 
 for Summary Judgment 
 
  Exhibit 1: Affidavits of Simone  1 160-170 
  Russo, M.D. and Barbara Russo 
 
  Exhibit 2: Sunrise Villas IX  1 171-185 
  Homeowners Association Inc. 
  Amendments to Covenants, 
  Conditions and Restrictions 
  Approved April 22, 1983 by 
  Action of the Board of Directors 
 
  Exhibit 3: Recorded Interview  1 186-191 
  of J&G Lawn Maintenance 
  Employee, Tom Bastian 
  11/30/2016 
 
11. Supplement to Plaintiff’s Opposition 7/30/18 1 192-194 
 to Defendant Sunrise Villas IX 
 HOA’s Motion for Summary  
 Judgment 
 
  Exhibit 1: Affidavits of Simone  1 195-205 
  Russo, M.D. and Barbara Russo 
  [July 27, 2018] 
 
12. Defendant Sunrise Villas IX 8/10/18 1 206-216 
 Homeowners Association’s 
 Omnibus Reply in Support of its 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Amanda  1 217-219 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
13. Order Denying Defendant’s Motion 9/26/18 1 220-221 
 for Summary Judgment 
 
14. Notice of Entry 9/26/18 1 222-224 
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iii 
 

 
(Cont. 14) Exhibit 1: Order Denying  1 225-227 
  Defendant’s Motion for 
  Summary Judgment 
 
15. Amended Order Denying Sunrise 11/20/18 1 228-229 
 Villas IX Homeowners Association’s 
 Motion for Summary Judgment 
 
16. Notice of Entry of Amended Order 11/30/18 1 230-232 
 Denying Sunrise Villas IX 
 Homeowners Association’s Motion 
 for Summary Judgment 
 
  Exhibit A: Amended Order  1 233-235 
  Denying Sunrise Villas IX 
  Homeowners Association’s 
  Motion for Summary Judgment 
  [November 20, 2018] 
 
17. Default [Richard Duslak] 9/4/19 1 236-237 
 
18. Summons [Justin Sesman] 9/5/19 1 238-239 
 
19. Default [Justin Sesman] 9/13/19 1 240-241 
 
20. Defendants / Cross-Defendants 10/16/19 2 242-252 
 Cox Communications Las Vegas, 
 Inc. dba Cox Communications 
 and IES Residential, Inc.’s (1) 
 Motion for Determination of Good 
 Faith Settlement and (2) Motion 
 for Summary Judgment 
 
  Exhibit 1: Defendant  2 253-262 
  Bushbaker’s Answer and 
  Cross-Claim Against Cox 
  Communications 
  [May 17, 2017] 
 
  Exhibit 2: Defendant / Cross-  2 263-273 
  Defendant J. Chris Scarcelli’s 
  Answer to Defendant / Cross- 
  Claimant Kevin Bushbaker’s 
  Amended Cross-Claim and 
  Cross-Claims Against Cox 
  Communications, Sunrise  
  Villas IX Homeowners 
  Association, J&G Lawn 
  Maintenance and PWJAMES 
  Management & Consulting, LLC  
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iv 
 

 
21. Defendant Sunrise Villas IX 10/17/19 2 274-276 
 Homeowners Association’s 
 Joinder to Defendants, IES 
 Residential, Inc. and Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications’ Motion 
 for Determination of Good Faith 
 Settlement 
 
22. Court Minutes re Defendants /  10/18/19 2 277 
 Cross-Defendants Cox 
 Communication Las Vegas, Inc. 
 dba Cox Communications and 
 IES Residential, Inc.’s (1) Motion 
 for Determination of Good Faith 
 Settlement and (2) Motion for 
 Summary Judgment 
 
23. Application for Judgment by Default 10/31/19 2 278-282 
 
24. Notice of Hearing Re: Default 10/31/19 2 283-284 
 
117.* Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
  (Sunrise) Re: proposed release 
  and waiting for carrier to sign 
  off  
 
  Exhibit 2: Email from Turtzo  17 3769-3770 
  (Cox) re: also waiting for 
  approval of the release 
 
25. Order Granting Defendant / Cross- 11/7/19 2 285-287 
 Defendants Cox Communications 
 Las Vegas, Inc. dba Cox  
 Communications and IES Residential, 
 Inc.’s Motion for Determination of 
 Good Faith Settlement 
 
  

 
* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to 
the appendix after the first 17 volumes were complete and already numbered 
(3,750 pages) 
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26. Notice of Entry Order Granting  11/8/19 2 288-290 
 Defendant / Cross-Defendant, Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications and  
 IES Residential, Inc.’s Motion for 
 Determination of Good Faith 
 Settlement 
 
  Order Granting Defendant /   2 291-293 
  Cross-Defendants Cox 
  Communications Las Vegas, 
  Inc. dba Cox Communications 
  And IES Residential, Inc.’s 
  Motion for Determination of 
  Good Faith Settlement 
  [November 11, 2019] 
 
27. Court Minutes Re: Plaintiff’s 12/17/19 2 294 
 Application for Judgment by 
 Default 
 
28. Default Judgment 12/17/19 2 295-296 
 
29. Notice of Entry 12/17/19 2 297-299 
 
  Exhibit 1: Default Judgment  2 300-302 
  [December 17, 2019] 
 
30. Register of Actions [Minutes Re: 12/17/19 2 303-304 
 Motion for Default Judgment] 
 
31. Civil Order to Statistically Close 5/14/20 2 305 
 Case 
 
32. Plaintiff’s Motion for Judicial  11/2/20 2 306-310 
 Assignment of Cause of Action 
 
33. QBE Insurance Corporations 11/16/20 2 311-327 
 Motion to Intervene and Opposition 
 to Motion to Assign Rights Against 
 QBE 
 
  Exhibit A: Complaint for  2 328-333 
  Declaratory Relief 
  [November 16, 2020] 
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vi 
 

 
(Cont. 33) Exhibit B: Declaration of  2 334-337 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
34. QBE Insurance Corporation’s 11/17/20 2 338-352 
 Amended Motion to Intervene 
 and Opposition to Motion to Assign 
 Rights Against QBE 
 
  Exhibit A: Complaint for  2 353-358 
  Declaratory Relief 
  [November 16, 2020] 
 
  Exhibit B: Declaration of  2 359-361 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
  Exhibit C: Settlement  2 362-386 
  Agreement and Release 
  [November 17, 2020] 
 
35. Opposition to Non-Party QBE 11/25/20 2 387-397 
 Insurance Corporation’s Motion 
 to Intervene and Formal Withdrawal 
 of Plaintiff’s Motion for Judicial 
 Assignment of Cause of Action 
 
  Exhibit 1: Defendant Sunrise  2 398-406 
  Villas IX Homeowner 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of  
  Interrogatories [March 2, 2018] 
 
  Exhibit 2: Motion to Amend  2 407-423 
  Complaint [November 29, 2017] 
 
  Exhibit 3: Amended Complaint  2 424-433 
  [January 16, 2018] 
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vii 
 

 
(Cont. 35) Exhibit 4: Letter dated   2 434-435 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 5: Letter dated  2 436-437 
  November 4, 2020 regarding 
  litigation against Sesman, 
  Duslak, and PW James 
  Management & Consulting 
 
  Exhibit 6: Summons for  2 438-440 
  Justin Sesman [January 16, 2018] 
 
  Exhibit 7: Default for  2 441-443 
  Justin Sesman 
  [September 13, 2019] 
 
36. QBE Insurance Corporation’s  12/8/20 2 444-446 
 Withdrawal of its Amended 
 Motion to Intervene 
 
  Exhibit A: Stipulation between  2 447-449 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  Related to Case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [December 8, 2020] 
 
37. Motion to Intervene to Enforce 1/4/21 2 450-457 
 Settlement 
 
  Exhibit 1: Settlement  2 458-481 
  Agreement and Release 
 
  Exhibit 2: Simone Russo’s  3 482-511 
  Answer to Plaintiff’s Complaint 
  for Declaratory Relief and 
  Counterclaim 
  [December 22, 2020] 
 
  Exhibit 3: Simone Russo’s  3 512-546 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
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viii 
 

 
38. Clerk’s Notice of Nonconforming 1/7/21 3 547-549 
 Document 
 
39. Request for Hearing 1/7/21 3 550-551 
 [Motion to Intervene to Enforce 
 Settlement filed by Intervenor 
 QBE on 1/4/21] 
 
40. Defendant Sunrise Villas IX 1/7/21 3 552-554 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
41. Notice of Hearing Re: QBE 1/8/21 3 555 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
42. Opposition to Non-Party QBE 1/15/21 3 556-580 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Defendant Sunrise  3 581-589 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories 
 
  Exhibit 2: Letter dated   3 590-597 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s  3 598-634 
  Transcript of Motions dated 
  October 18, 2019 
 
  Exhibit 4: Settlement  3 635-658 
  Agreement and Release 
   
  Exhibit 5: Notice of Entry  3 659-665 
 
  Exhibit 6: Compliant for   3 666-671 
  Declaratory Relief 
  [November 16, 2020] 
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ix 
 

 
(Cont. 42) Exhibit 7: Simone Russo’s  3 672-710 
  Answer to Plaintiff’s  4 711-846 
  Complaint for Declaratory 
  Relief and Counterclaim 
  [December 22, 2020] 
 
  Exhibit 8: Simone Russo’s  4 847-880 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
 
  Exhibit 9: Answer, Counterclaim  4 881-920 
  and Third-Party Complaint 
  [January 4, 2021] 
 
  Exhibit 10: Voluntary Dismissal  4 921-922 
  of Russo’s Original Counterclaim 
  and Amended Counterclaim 
  [January 11, 2021] 
 
43. Amended Certificate of Service 1/19/21 4 923-924 
 [Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion  
 to Enforce Settlement] 
 
44. Plaintiff’s Supplement to Opposition 1/19/21 4 925-929 
 to Non-Party QBE Insurance 
 Corporation’s Second Motion to 
 Intervene and Motion to “Enforce” 
 Settlement 
 
45. Motion to Set Aside and/or Amend 1/21/21 4 930-941 
 Judgment 
 
  Exhibit 1: Reporter’s Transcript  5 942-968 
  of Hearing dated October 16, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  5  969-998 
  of Motions dated October 18, 
  2019 
 
  Exhibit 3: Plaintiff’s Motion to  5 999-1019 
  Compel Settlement on Order 
  Shortening Time 
  [November 1, 2019] 
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(Cont. 45) Exhibit 4: Reporter’s Transcript  5 1020-1066 
  of Hearing dated November 
  7, 2019 
 
  Exhibit 5: November 8, 2019  5 1067-1083 
  Email Correspondence 
 
  Exhibit 6: Reporter’s Transcript  5 1084-1116 
  of Hearing dated November 8, 
  2019 
 
  Exhibit 7: Settlement  5 1117-1140 
  Agreement and Release 
 
  Exhibit 8: Default Judgment  5 1141-1143 
  [December 17, 2019] 
 
  Exhibit 9: Court Minutes Re:  5 1144-1145 
  Plaintiff’s Application for 
  Judgment by Default 
  [December 17, 2019] 
 
  Exhibit 10: Answer, Counterclaim  5 1146-1185 
  and Third-Party Complaint 
  [January 4, 2021] 
 
46. Joinder to Motion to Set Aside 1/22/21 5 1186-1189 
 and/or Amend Judgment 
 
  Exhibit A: First Amended   6 1190-1197 
  Complaint for Declaratory 
  Relief [December 23, 2020] 
 
  Exhibit B: Simone Russo’s  6 1198-1213 
  Amended Answer to Plaintiff’s 
  Amended Complaint for 
  Declaratory Relief 
 
47. Motion to Enforce Settlement 1/22/21 6 1214-1222 
 
  Exhibit 1: Defendant Sunrise  6 1223-1231 
  Villas IX Homeowners  
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
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(Cont. 47) Exhibit 2: Letter dated   6 1232-1233 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s Transcript  6 1234-1270 
  of Motions dated October 18, 
  2019 
 
48. Notice of Hearing Re: Plaintiff’s 1/25/21 6 1271 
 Motion to Enforce Settlement 
 
49. Notice of Hearing Re: Defendant’s 1/25/21 6 1272 
 Motion to Set Aside and/or Amend 
 Judgment 
 
50. Request for Judicial Notice 1/26/21 6 1273-1274 
 
  Exhibit 1: Motion to Dismiss  6 1275-1281 
  [January 25, 2021] 
 
51. Association of Counsel for 2/1/21 6 1282-1284 
 Defendant Sunrise Villas IX 
 Homeowners Association 
 
 
52. Amended Association of Counsel 2/1/21 6 1285-1287 
 for Defendant Sunrise Villas IX 
 Homeowners Association 
 
53. Plaintiff’s Second Supplement to 2/1/21 6 1288-1293 
 Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Reporter’s Transcript  6 1294-1340 
  of Hearing dated November 7, 
  2019 
 
54. Opposition to Motion to Set Aside 2/1/21 6 1341-1363 
 and/or Amend Judgment 
 
  Exhibit 1: Reporter’s Transcript  6 1364-1400 
  of Motions dated October 18, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  7 1401-1447 
  of Motions dated November 7, 
  2019 
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xii 
 

 
(Cont. 54) Exhibit 3: Settlement  7 1448-1471 
  Agreement and Release 
 
  Exhibit 4: Default Judgment  7 1472-1474 
  [December 17, 2019] 
 
55. Consolidated Brief Re: QBE’s 2/4/21 7 1475-1485 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
  Exhibit C: January 27, 2021  7 1486-1488 
  Email Correspondence 
 
  Exhibit D: January 29, 2021  7 1489-1494 
  Email Correspondence 
 
56. Defendant Sunrise HOA Villas IX 2/4/21 7 1495-1512 
 Homeowners Association’s  
 Consolidated Opposition to 
 Plaintiff’s Motions to Enforce  
 Settlement and Reply to QBE’s 
 Motion to Enforce 
 
  Motion to Set Aside and/or  7 1513-1524 
  Amend Judgment 
  [January 21, 2021] 
 
  Plaintiff’s Second Supplement  7 1525-1577 
  To Opposition to Non-Party 
  QBE Insurance Corporation’s 
  Second Motion to Intervene  
  and Motion to “Enforce” 
  Settlement [February 1, 2021] 
 
  Defendant Sunrise Villas IX  7 1578-1585 
  Homeowners Association’s 
  Second Supplemental Response 
  to Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
57. Errata to Defendant Sunrise HOA 2/4/21 7 1586-1588 
 Villas IX Homeowners 
 Association’s Consolidated 
 Opposition to Plaintiff’s Motion to 
 Enforce Settlement and Reply to 
 QBE’s Motion to Enforce as to 
 Exhibits Cover Sheets Only 
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xiii 
 

 
(Cont. 57) Exhibit 11: Motion to Set Aside  7 1589-1601 
  and/or Amend Judgment 
  [January 21, 2021] 
 
  Exhibit 12: Plaintiff’s Second  8 1602-1655 
  Supplement to Opposition to 
  Non-Party QBE Insurance  
  Corporation’s Second Motion 
  to Intervene and Motion to 
  “Enforce” Settlement 
  [February 1, 2021] 
 
  Exhibit 13: Defendant Sunrise  8 1656-1664 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
58. Suggestion of Death upon the  2/4/21 8 1665-1668 
 Record of Defendant J. Chris 
 Scarcelli Pursuant to NRCP 25(A) 
 
59. Minute Order Re: Hearing on  2/4/21 8 1669-1670 
 2/11/21 at 9:05 a.m. 
 
60. Defendant Sunrise Villas IX 2/5/21 8 1671-1673 
 Homeowners Association’s 
 Joinder to Intervene QBE 
 Insurance Corporation’s 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
61. Request for Judicial Notice in  2/9/17 8 1674-1676 
 Support of Consolidated Brief 
 Re: QBE’s Motion to Intervene 
 to Enforce Settlement and 
 Plaintiff’s Motion to Enforce 
 Settlement 
 
  Exhibit 14: Response to  8 1677-1821 
  Plaintiff’s / Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
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xiv 
 

 
62. Defendant Sunrise Villas IX 2/9/21 8 1822-1824 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice in Support of 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
63. First Supplement to Opposition 2/10/21 8 1825-1827 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
64. Request for Judicial Notice in 2/12/21 8 1828 
 Support of Opposition to Plaintiff’s 
 Motion to Enforce Settlement 
 
  Exhibit 15: Reply in Response  8 1829-1833 
  to Motion to Dismiss 
  [February 12, 2021] 
 
65. Reply to Opposition to Motion 2/17/21 8 1834-1844 
 to Enforce Settlement 
 
66. Errata to Reply to Opposition to 2/18/21 8 1845-1847 
 Motion to Enforce Settlement 
 
67. Second Supplement to Opposition  2/22/21 9 1848-1853 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Declaration of  9 1854-1855 
  Richard Duslak 
  [February 8, 2021] 
 
  Exhibit 2: PW James  9 1856-1877 
  Management & Consulting, LLC 
  Payroll Check Journal Report 
 
  Exhibit 3: Affidavit of Amanda  9 1878-1880 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
68. Minute Order Re: Hearing on  2/25/21 9 1881-1882 
 3/3/21 at 1:30 p.m. 
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xv 
 

 
69. Defendant Sunrise HOA Villas IX 2/25/21 9 1883-1892 
 Homeowners Association’s Reply 
 to Plaintiff’s Opposition to Motion 
 to Set Aside and/or Amend 
 Judgment 
 
  Exhibit A: Settlement   9 1893-1916 
  Agreement and Release 
 
  Exhibit B: March 28, 2007  9 1917-1919 
  article by Julie Sloan for 
  CNN Money regarding 
  AdvanstaffHR 
 
  Exhibit C: Webpage for  9 1920-1923 
  AdvanstaffHR 
 
70. Third Supplement to Opposition 2/25/21 9 1924-1927 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: February 25, 2021  9 1928-1930 
  Email Correspondence 
 
71. Fourth Supplement to Opposition 2/25/21 9 1931-1934 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Opinion, Jane Doe v.  9 1935-1962 
  La Fuente, Inc., 137 Nev.Adv.Op 
  3 (2021) 
 
72. Defendant Sunrise HOA Villas IX 3/2/21 9 1963-1968 
 Homeowners Association’s Reply 
 to Plaintiff’s Third and Fourth 
 Supplements to His Opposition 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit A: March 1, 2021  9 1969-1971 
  Email Correspondence 
 
73. Motion for Substitution of Party 3/4/21 9 1972-1977 
 
74. Post Hearing Brief on Opposition 3/5/21 9 1978-1983 
 to Motion to Set Aside and/or 
 Amend Judgment 
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xvi 
 

 
75. Response to Plaintiff’s Post 3/9/21 9 1984-1988 
 Hearing Brief Re: Defendant’s 
 Motion to Set Aside the Judgment 
 
76. Opposition to Plaintiff’s Motion 3/11/21 9 1989-1993 
 to Substitute Undersigned Counsel 
 as Representative for Defendant 
 J. Chris Scarcelli 
 
77. Reply to Response to Post Hearing 3/11/21 9 1994-1999 
 Brief on Opposition to Motion to 
 Set Aside and/or Amend Judgment 
 
78. Reply to Opposition to Motion for 3/15/21 9 2000-2005 
 Substitution of Party 
 
79. Request for Judicial Notice 3/20/21 9 2006-2007 
 
  Exhibit 20: Emergency Motion  9 2008-2024 
  to Stay and/or Extend Pretrial 
  Deadlines [March 4, 2021] 
 
  Exhibit 21: Third-Party  9 2025-2029 
  Defendant Sunrise Villas IX 
  Homeowners’ Association’s 
  Joinder to Plaintiff/Counter- 
  Defendant QBE Insurance 
  Corporation’s Emergency 
  Motion to Stay and/or Extend 
  Pretrial Deadlines [March 5, 2021]  
 
  Exhibit 22: Opposition to  9 2030-2035 
  Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
  [March 10, 2021] 
 
  Exhibit 23: Response to  9 2036-2051 
  Plaintiff’s/Counter-Defendant’s 
  Emergency Motion to Stay and/or 
  Extend Pretrial Deadlines 
  [March 10, 2021]  
 
  Exhibit 24: Reply to Response  9 2052-2057 
  to Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
 
  Exhibit 25: March 18, 2021  9 2058-2059 
  email from counsel for Duslak 
  and Sesman 
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xvii 
 

 
(Cont. 79) Exhibit 26: Counterclaimants’  10 2060-2114 
  Motion to Amend Answer, 
  Counterclaim and Third-Party 
  Complaint 
 
80. Defendant Sunrise Villas IX 3/22/21 10 2115-2117 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice 
 
81. Defendant Sunrise Villas IX 3/29/21 10 2118-2122 
 Homeowners Association’s 
 Addendum to its Joinder to 
 Intervenor QBE Insurance  
 Corporation’s Request for Judicial 
 Notice in Support of the Pending 
 Motions Re: Setting Aside the 
 Default and Settlement Agreement 
 
82. Reply to Sunrise’s Addendum to 3/29/21 10 2123-2131 
 QBE’s Request for Judicial Notice 
 
83. Supplement to Reply to Sunrise’s 3/30/21 10 2132-2136 
 Addendum to QBE’s Request for 
 Judicial Notice 
 
  Exhibit 1: Errata to Motion to  10 2137-2140 
  Compel Discovery Responses 
  (Document No. 55) 
 
84. Minute Order Re: Order Denying 3/31/21 10 2141-2142 
 Intervention 
 
85. Defendant Sunrise Villas IX 4/13/21 10 2143-2146 
 Homeowners Association’s 
 Request for Judicial Notice in 
 Support of the Pending Motions 
 Re Setting Aside the Default and 
 Settlement Agreement 
 
  Exhibit A: Third-Party Plaintiff  10 2147-2162 
  Richard Duslak’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of 
  Interrogatories [April 2, 2021] 
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xviii 
 

 
(Cont. 85) Exhibit B: Third-Party Plaintiff  10 2163-2178 
  Justin Sesman’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of  
  Interrogatories [April 2, 2021] 
 
  Exhibit C: Response to  10 2179-2290 
  Plaintiff’s/Counter-Defendant’s  11 2291-2323 
  Motion to Dismiss 
  [February 8, 2021] 
 
86. Reply to Sunrise’s Latest Request 4/15/21 11 2324-2329 
 for Judicial Notice 
 
  Exhibit 1: Response to  11 2330-2474 
  Plaintiff’s/Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  Exhibit 2: Reporter’s Transcript  12 2475-2618 
  of Motions dated March 3, 2021 
 
87. Order on Motion to Intervene to 4/22/21 12 2619-2630 
 Enforce Settlement 
 
88. Order on Motion to Substitute 4/22/21 12 2631-2635 
 
89. Notice of Entry 4/22/21 12 2636-2638 
  
  Exhibit 1: Order on Motion to  12 2639-2651 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
90. Notice of Entry 4/22/21 12 2652-2654 
 
  Exhibit 1: Order on Motion to  12 2655-2660 
  Substitute 
  
91. Minute Order: Pending Motions 5/3/21 12 2661-2662 
 
92. Motion to Amend and/or Modify 5/7/21 12 2663-2668 
 Order 
 
  Exhibit A: Minute Order for  12 2669-2671 
  March 31, 2021 
 
  Exhibit B: April 1, 2021 Email  12 2672-2675 
  Correspondence 
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xix 
 

 
(Cont. 92) Exhibit C: April 5, 2021 Email  12 2676-2678 
  Correspondence 
 
  Exhibit D: April 5, 2021 Email  12 2679-2687 
  Correspondence with a redline 
  version of the Order 
 
  Exhibit E: April 22, 2021 Email  12 2688-2698 
  Correspondence 
 
  Exhibit F: Order on Motion to  12 2699-2711 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
  Exhibit G: Proposed Order Re:  12 2712-2717 
  Motion to Intervene to Enforce 
  Settlement, clean version 
  of the redlined Order (Ex. D) 
 
93. Defendant Sunrise Villas IX  5/10/21 12 2718-2720 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Amend and/or Modify Order 
 
94. Opposition to Motion to Amend 5/13/21 13 2721-2731 
 and/or Modify Order 
 
  Exhibit 1: Minute Order for  13 2732-2734 
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EXVLQHVV�DV�DQ�LQVXUHU�LQ�WKH�6WDWH�RI�1HYDGD���58662�DGPLWV�WKH�UHPDLQLQJ�DOOHJDWLRQV�

LQ�SDUDJUDSK����

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ��

��� $QV�HULQJ�SDUDJUDSK���RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�RU�

LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV�WR�WKH�WUXWK�RI�WKH�DOOHJDWLRQV�WKDW�'86/$.�

LV� D� UHVLGHQW� RI� &ODUN� &RXQW�� 1HYDGD� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� VDLG� DOOHJDWLRQ�

FRQWDLQHG�WKHUHLQ���58662�GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�LQ�SDUDJUDSK����

��� $QV�HULQJ�SDUDJUDSK���RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�RU�

LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV�WR�WKH�WUXWK�RI�WKH�DOOHJDWLRQV�WKDW�6(60$1�

LV� D� UHVLGHQW� RI� &ODUN� &RXQW�� 1HYDGD� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� VDLG� DOOHJDWLRQ�

FRQWDLQHG�WKHUHLQ���58662�GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�LQ�SDUDJUDSK������

�����������������������

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ��

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKDW� KH�� '86/$.�� DQG� RU�

6(60$1� �HUH� �GRLQJ� EXVLQHVV� LQ� 1HYDGD��� � 58662� DOVR� VWDWHV� KH� GRHV� QRW� KDYH�

VXIILFLHQW� LQIRUPDWLRQ� WR� DGPLW� RI� GHQ�� WKDW� '86/$.� DQG�RU� 6(60$1� �HUH� DW� DOO�

UHOHYDQW� WLPHV�UHVLGHQWV�RI�1HYDGD��DQG�WKHUHIRUH�GHQLHV� WKH�VDPH���58662�DGPLWV�WKH�

UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�SDUDJUDSK����

��������������������

��� $QV�HULQJ�SDUDJUDSK���RI�WKH�FRPSODLQW��58662�DGPLWV�WKDW�LW�LV�KLV�XQGHUVWDQGLQJ�DQG�

FRQWHQWLRQ� WKDW� WKH� ODQJXDJH� LQ� WKH� VXEMHFW� 4�(� LQVXUDQFH� SROLF�� FRYHULQJ�6815,6(�
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9,//$6� ,9� �2$� ��6815,6(���� DQG� WKH� OD�� UHJDUGLQJ� LQVXUDQFH� SROLFLHV�� LQFOXGHV�

'86/$.� DQG� 6(60$1� DV� FRYHUHG� LQVXUHGV� XQGHU� WKH� VDLG�4�(�SROLF��� � 58662� LV�

�LWKRXW�VXIILFLHQW�LQIRUPDWLRQ�WR�DGPLW�RI�GHQ��WKH�UHPDLQLQJ�DOOHJDWLRQV�LQ�SDUDJUDSK���

DQG�WKHUHIRUH�GHQLHV�WKH�VDPH��

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKDW� KH� ILOHG� D� FRPSODLQW�

DJDLQVW�6815,6(�DQG�RWKHUV�DOOHJLQJ� WKDW� D�FDEOH��LUH� WKDW��DV�SDUW�RI� WKH�6815,6(�

FRPPRQ� DUHD�� DQG� �DV� WKH� GXW�� RI� 6815,6(� DQG� LWV� HPSOR�HHV�� DPRQJ� RWKHUV�� WR�

PDLQWDLQ���DV�QHJOLJHQWO��PDLQWDLQHG�DQG�FDXVHG�58662�LQMXULHV���58662�DGPLWV�WKDW�

'86/$.�DQG�6(60$1��HUH�QRW�QDPHG�LQ�WKH�RULJLQDO�FRPSODLQW�DV�6815,6(�LQLWLDOO��

DGYLVHG�58662�WKDW�-���/D�Q�0DLQWHQDQFH��DV�KDQGOLQJ�OD�Q�FDUH�DQG�PDLQWHQDQFH�

DW� 6815,6(� DW� WKH� WLPH� 58662��DV� KXUW�� � 58662� GHQLHV� 3ODLQWLII�V� FODLP� WKDW� WKH�

LQLWLDO�FRPSODLQW�GLG�QRW�LQFOXGH�DQ�DOOHJHG�FRQQHFWLRQ�EHW�HHQ�-���/D�Q�0DLQWHQDQFH�

DQG�6815,6(���58662�GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�SDUDJUDSK����

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKDW� VRPH� WLPH� SULRU� WR�

1RYHPEHU� ��������� 6815,6(� DGYLVHG�58662� WKDW� -���/D�Q�0DLQWHQDQFH��DV�QRW�

SURYLGLQJ�OD�Q�DQG�PDLQWHQDQFH�FDUH�IRU�6815,6(�LQ�$XJXVW�������DQG�WKDW�-���/D�Q�

0DLQWHQDQFH�GLG�QRW�VWDUW�SURYLGLQJ�VXFK�VHUYLFHV�XQWLO�6HSWHPEHU��������58662�GHQLHV�

WKDW� -��� OD�Q� PDLQWHQDQFH� �GLG� QRW� FRQWUDFW� �LWK� 6815,6(� 9,//$6� �2$��� DQG�

DGPLWV�WKDW�58662�KDV�EHHQ� LQIRUPHG�E��6815,6(�WKDW�WKH� DOOHJHG�FRQWUDFW�EHW�HHQ�

-���DQG�6815,6(�GLG�QRW�EHJLQ�XQWLO�6HSWHPEHU��������58662�IXUWKHU�DGPLWV�WKDW�DW�

VRPH� SRLQW� LQ� ODWH� ����� RU� HDUO�� ����� 6815,6(� DGYLVHG�58662� WKDW�'86/$.�DQG�

6(60$1� �HUH� WKH� LQGLYLGXDOV� �KR� �HUH� DFWXDOO�� SHUIRUPLQJ� OD�Q� FDUH� DQG�

PDLQWHQDQFH�VHUYLFHV�LQ�WKH�6815,6(��2$�LQ�$XJXVW��������58662�DGPLWV�KH�PRYHG�
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WR�DPHQG�KLV�FRPSODLQW�WR�UHSODFH��'RH�/DQGVFDSHU��GHIHQGDQWV�EHFDXVH�6815,6(�KDG�

DGYLVHG�58662�WKDW�-���OD�Q�PDLQWHQDQFH��DV�QRW�6815,6(�V�ODQGVFDSHU�DW�WKH�WLPH�

58662��DV� LQMXUHG��EXW� WKDW�'86/$.� DQG� 6(60$1��HUH�6815,6(�V� ODQGVFDSHUV���

58662�GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�SDUDJUDSK����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�DGPLWV�WKDW�LQ�ODWH������RU�HDUO�������

6815,6(�DGYLVHG�58662�WKDW�'86/$.�DQG�6(60$1��HUH�WKH�LQGLYLGXDOV��KR��HUH�

DFWXDOO�� SHUIRUPLQJ� OD�Q� FDUH� DQG� PDLQWHQDQFH� VHUYLFHV� LQ� WKH� 6815,6(� �2$� LQ�

$XJXVW������DQG� WKDW�EHFDXVH�RI�6815,6(�V�DGPLVVLRQ�WKDW�'86/$.�DQG�6(60$1�

�HUH� SHUIRUPLQJ� WKH� VDLG� GXWLHV� DW� 6815,6(�� 5XVVR� DPHQGHG� WKH� FRPSODLQW� WR� DGG�

'86/$.� DQG� 6(60$1� DV� 'HIHQGDQWV�� � 58662� DGPLWV� WKDW� KLV� FRPSODLQW� DOOHJHG�

'86/$.� DQG� 6(60$1��PDLQWDLQHG� DQG� FRQWUROOHG�� OD�Q� DQG�PDLQWHQDQFH� GXWLHV�DW�

DQG� IRU� 6815,6(�� � 58662� GHQLHV� HYHU� QDPLQJ� '86/$.� DQG�RU� 6(60$1� DV�

�ODQGVFDSLQJ�FRQWUDFWRUV��LQ�DQ��FRPSODLQW��������([KLELW���WR�4�(�V�&RPSODLQW�LQ�WKLV�

PDWWHU�� � 58662� IXUWKHU� DGPLWV� WKDW� RQ� 0DUFK� ��� ����� 6815,6(� DQV�HUHG� DQ�

LQWHUURJDWRU�� LQ� WKH�XQGHUO�LQJ�DFWLRQ� LQ��KLFK�6815,6(�VWDWHG�� �6815,6(�9,//$6�

EHOLHYHV� LW� HPSOR�HG�5LFKDUG� 'XVODN� DQG� -XVWLQ� 6HVPDQ� IRU� OD�Q� PDLQWHQDQFH� UHSDLU�

DQG�RU�FOHDQLQJ�SULRU� WR�6HSWHPEHU������ �� �� ��������([KLELW��$��DW�3����/������� �5XVVR�

GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�SDUDJUDSK�����

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� DGPLWV� 4�(� LVVXHG� D� SROLF�� RI�

LQVXUDQFH� WR� 6815,6(� DQG� WKDW� 4�(� SURYLGHG� 6815,6(� �LWK� D� GHIHQVH� LQ� WKH�

XQGHUO�LQJ�DFWLRQ���58662�GHQLHV�WKH�UHPDLQGHU�RI�WKH�DOOHJDWLRQV�LQ�SDUDJUDSK����DQG�

IXUWKHU�VSHFLILFDOO��GHQLHV�WKDW�58662�VHWWOHG��LWK�6815,6(��IRU�D�IXOO�DQG�FRPSOHWH�

UHOHDVH�� DV� WKH� UHOHDVH� VSHFLILFDOO�� H[FOXGHG� '86/$.� DQG� 6(60$1� RU� DQ�RQH�
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DVVRFLDWHG�RU�DIILOLDWHG��LWK�WKHP�LQFOXGLQJ�DQ��DFWXDO�RU�SRWHQWLDO�LQVXUHU��������([KLELW�

��������

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ���,W�LV�58662�V�XQGHUVWDQGLQJ�DQG�EHOLHI�WKDW�'86/$.�DQG�6(60$1�FRQWDFWHG�

6815,6(�DERXW�WKH�XQGHUO�LQJ�DFWLRQ��KHQ�'86/$.�DQG�6(60$1��HUH�VHUYHG��LWK�

WKH� VDPH�� DQG� 6815,6(� DGYLVHG� LW� KDG� JLYHQ� WKH� PDWWHU� WR� 6815,6(�V� LQVXUDQFH�

FDUULHU��DQG�WKDW�WKH�FDUULHU��DV��WDNLQJ�FDUH�RI�LW���

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ�� � ,W� LV� 58662�V� XQGHUVWDQGLQJ� DQG� EHOLHI� WKDW� '86/$.� DQG� 6(60$1� KDYH�

DO�D�V� FODLPHG� WR� EH� HPSOR�HHV� RI� 6815,6(� DQG� WKXV� FRYHUHG� E�� DQ�� SROLF��LHV�� RI�

LQVXUDQFH� 6815,6(� KDG� WKDW� FRYHUHG� LWVHOI� DQG�RU� LWV� HPSOR�HHV�� �KLFK� LV� FRQVLVWHQW�

�LWK��KDW� 6815,6(� VWDWHG� LQ� LWV� LQWHUURJDWRU�� DQV�HU� LQ� WKH� XQGHUO�LQJ�PDWWHU��KHQ�

6815,6(�VDLG�LW��HPSOR�HG��'86/$.�DQG�6(60$1��������([KLELW��$�������

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ���58662�IXUWKHU�DGPLWV�WKDW��DV�4�(�GLG�QRW�GHIHQG�'86/$.�RU�6(60$1��WKH�

FRXUW� KHDUG� HYLGHQFH� LQ� WKH�XQGHUO�LQJ� DFWLRQ�DQG� WKH� MXGJH� GHWHUPLQHG� WKDW� EDVHG� RQ�

WKDW� HYLGHQFH� D� MXGJPHQW� VKRXOG� EH� HQWHUHG� LQ� WKDW� PDWWHU� DJDLQVW� '86/$.� DQG�

6(60$1�LQ�WKH�DPRXQW�RI�������������������

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�DGPLWV�KH�ILOHG��DQG�ODWHU��LWKGUH���D�

PRWLRQ�IRU� MXGLFLDO� DVVLJQPHQW�� �58662�GHQLHV�WKH� UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�

SDUDJUDSK� ���� DQG� VSHFLILFDOO�� GHQLHV� WKDW� 1RYHPEHU� ��� ����� �DV� �WKH� ILUVW� WLPH��

58662�FODLPHG�'86/$.�DQG�6(60$1��HUH�LQVXUHG�E��4�(����
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����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�DGPLWV�KH�KDV�DOOHJHG�DQG�FRQWLQXHV�

WR� DOOHJH� WKDW� 4�(� R�HG� '86/$.� DQG� 6(60$1� D� GXW�� RI� GHIHQVH� DQG�

LQGHPQLILFDWLRQ��ILGXFLDU��GXWLHV��DQG�D�GXW��RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�LQ�FRQQHFWLRQ�

�LWK� WKH�XQGHUO�LQJ�DFWLRQ�� �58662�DOVR�DGPLWV� WKDW�KH�XQGHUVWDQGV�DQG�EHOLHYHV� WKDW�

4�(� EUHDFKHG� WKRVH� GXWLHV� DQG� WKDW� '86/$.� DQG� 6(60$1�KDYH� DFWLRQDEOH� FODLPV�

DJDLQVW�4�(�� �58662�GHQLHV� DQ�� UHPDLQLQJ� DOOHJDWLRQV�FRQWDLQHG� LQ�SDUDJUDSK���� DV�

58662� GRHV� QRW� SRVVHVV� DQ�� FODLPV� R�QHG� E�� '86/$.� DQG�RU� 6(60$1� DV� QR�

DVVLJQPHQW�KDV�RFFXUUHG����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�

RU�LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV�WR�WKH�WUXWK�RI�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKLV�SDUDJUDSK��SDUWLFXODUO��DQ�� FODLPV� DERXW��KDW� �4�(�EHOLHYHV�� DQG�� RQ� WKDW� EDVLV��

GHQLHV�WKH�DOOHJDWLRQV�FRQWDLQHG�WKHUHLQ��

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ� DV� KH� KDV� �LWKGUD�Q� KLV� PRWLRQ� IRU� D� MXGLFLDO� DVVLJQPHQW� DQG� DV� 58662�

XQGHUVWDQGV�DQG�EHOLHYHV�WKDW�'86/$.�DQG�6(60$1�LQWHQG�WR�SXUVXH�DQ��VXFK�FODLPV�

WKHPVHOYHV���58662�GRHV�DGPLW�WKDW�KH�LV�HQWLWOHG�WR�DQ��IXQGV�UHFRYHUHG�E��'86/$.�

DQG�RU� 6(60$1� XS� WR� DQG� LQFOXGLQJ� WKRVH� QHFHVVDU�� WR� VDWLVI�� WKH� MXGJPHQW� HQWHUHG�

DJDLQVW�WKHP��LQFOXGLQJ�DOO�LQWHUHVW����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�

RU� LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV� WR�WKH� WUXWK�RI� WKH�DOOHJDWLRQV�FRQWDLQ� LQ�

WKLV�SDUDJUDSK� �VSHFLILFDOO��DQ��DOOHJDWLRQV�DV� WR��KDW�4�(�GHQLHV��DQG�� RQ� WKDW�EDVLV��

GHQLHV�WKH�DOOHJDWLRQV�FRQWDLQHG�WKHUHLQ���58662�XQGHUVWDQGV�DQG�EHOLHYHV�WKDW��DV�KH�LV�

3A.App.488

3A.App.488



QRW� D� SDUW�� RU� LQWHQGHG� EHQHILFLDU�� WR� WKH�4�(� LQVXUDQFH� FRQWUDFW�� KH�KDV�QR� EDVLV� RU�

JURXQGV�KLPVHOI�WR�UHFRYHU�GLUHFWO��DJDLQVW�4�(�XQGHU�WKH�FRQWUDFW��

����3DUDJUDSK� ���RI� WKH� FRPSODLQW� LQFRUSRUDWHV� WKH�SUHFHGLQJ�SDUDJUDSKV� LQ� WKH�FRPSODLQW�

�KLFK� GRHV� QRW� UHTXLUH� DQ�� DGPLVVLRQV� RU� GHQLDOV� E�� 58662�� � 7R� WKH� H[WHQW� WKLV�

SDUDJUDSK� FRXOG� EH� FRQVWUXHG� DV� FDOOLQJ� IRU� D� UHVSRQVH� 58662� GHQLHV� DOO� DOOHJDWLRQV�

FRQWDLQHG�WKHUHLQ����

����$QV�HULQJ�SDUDJUDSK����RI� WKH�FRPSODLQW��58662�DGPLWV�KH�EHOLHYHV�DQG�DOOHJHV� WKDW�

'86/$.�DQG�6(60$1�KDYH�FODLPV�DJDLQVW�3ODLQWLII��WKDW�3ODLQWLII�R�HG�'86/$.�DQG�

6(60$1�D�GXW��WR�GHIHQG�DQG�LQGHPQLI��'86/$.�DQG�6(60$1�LQ�FRQQHFWLRQ��LWK�

WKH�XQGHUO�LQJ�DFWLRQ��WKDW�3ODLQWLII�R�HG�DGGLWLRQDO�GXWLHV�WR�'86/$.�DQG�6(60$1��

DQG� WKDW� '86/$.� DQG� 6(60$1� DUH� HQWLWOHG� WR� DQ�� DQG� DOO� GDPDJHV� DULVLQJ� DV� D�

FRQVHTXHQFH�RI�4�(�V�EUHDFKHV�RI�DQ��RI� WKRVH�GXWLHV���KLFK�GDPDJHV��RXOG�LQFOXGH��

EXW� DUH� QRW� OLPLWHG� WR�� PRQLHV� QHFHVVDU�� WR� VDWLVI�� WKH� MXGJPHQW� HQWHUHG� LQ� IDYRU� RI�

58662� DJDLQVW� '86/$.� DQG� 6(60$1�� � ����� &����U�� ��U���� ��� ��GU�Z�� ����

1HY�$GY�2S�����������3��G��������������58662�GHQLHV�WKH�UHPDLQGHU�RI�WKH�DOOHJDWLRQV�

LQ�SDUDJUDSK�����

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ���58662�GRHV�DGPLW�LW�LV�KLV�XQGHUVWDQGLQJ�DQG�EHOLHI�WKDW��DV�KH�LV�QRW�D�SDUW��RU�

LQWHQGHG�EHQHILFLDU��WR�WKH�4�(�LQVXUDQFH�FRQWUDFW��KH�KDV�QR�EDVLV�RU�JURXQGV�KLPVHOI�

WR�UHFRYHU�GLUHFWO��DJDLQVW�4�(��DQG�WKDW�'86/$.�DQG�6(60$1��RXOG�KDYH�WKH�ULJKW�

WR�DQ��DQG�DOO�GDPDJHV�DULVLQJ�DV�D�FRQVHTXHQFH�RI�4�(�V�EUHDFKHV�� LQFOXGLQJ�PRQLHV�

QHFHVVDU�� WR� VDWLVI�� WKH� -XGJPHQW� HQWHUHG� LQ� IDYRU� RI� 58662� DJDLQVW� '86/$.� DQG�

3A.App.489

3A.App.489



6(60$1��������&����U����U���������GU�Z������1HY�$GY�2S�����������3��G��������������

58662�GHQLHV�WKH�UHPDLQGHU�RI�WKH�DOOHJDWLRQV�LQ�SDUDJUDSK�����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�

RU� LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV� WR� WKH� WUXWK�RI� WKH�DOOHJDWLRQV�FRQWDLQ�LQ�

WKLV� SDUDJUDSK� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG� WKHUHLQ�� � 58662�

DGPLWV� LW� LV� KLV� XQGHUVWDQGLQJ� DQG� EHOLHI� WKDW� D� FRQWURYHUV�� H[LVWV� EHW�HHQ�4�(� DQG�

'HIHQGDQWV�'86/$.��DQG�6(60$1���58662�XQGHUVWDQGV�WKDW�XQGHU�1HYDGD�OD��KH�LV�

QRW�D�SDUW��RU�DQ�LQWHQGHG�EHQHILFLDU��RI�WKH�VXEMHFW�LQVXUDQFH�SROLF����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�

RU�LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV�WR�WKH�WUXWK�RI�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKLV� SDUDJUDSK� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG� WKHUHLQ�� 58662�

DGPLWV� LW� LV� KLV� XQGHUVWDQGLQJ� DQG� EHOLHI� WKDW� D� FRQWURYHUV�� H[LVWV� EHW�HHQ�4�(� DQG�

'HIHQGDQWV�'86/$.���58662�XQGHUVWDQGV�WKDW�XQGHU�1HYDGD�OD��KH�LV�QRW�D�SDUW��RU�

DQ�LQWHQGHG�EHQHILFLDU��RI�WKH�VXEMHFW�LQVXUDQFH�SROLF���

����3ODLQWLII�V�SUD�HU� IRU� UHOLHI� LPPHGLDWHO�� IROOR�LQJ�SDUDJUDSK����RI� WKH� FRPSODLQW�GRHV�

QRW�FRQWDLQ�DQ��IDFWXDO�DOOHJDWLRQV�WKDW��RXOG�UHTXLUH�D�UHVSRQVH�IURP�58662���7R�WKH�

H[WHQW�WKH�SUD�HU�IRU�UHOLHI�FRXOG�EH�FRQVWUXHG�DV�FDOOLQJ�IRU�D�UHVSRQVH��58662�GHQLHV�

WKDW�3ODLQWLII�LV�HQWLWOHG�WR�WKH�UHOLHI�UHTXHVWHG�WKHUHLQ��

�������������������������������

58662�DVVHUWV�WKH�IROOR�LQJ�DIILUPDWLYH�GHIHQVHV�WR�SODLQWLII�V�FRPSODLQW����

��������������

7KH�FRPSODLQW��DQG�HDFK�DQG�HYHU��FDXVH�RI�DFWLRQ�WKHUHRI��IDLOV�WR�VWDWH�D�FODLP�XSRQ�

�KLFK�UHOLHI�FDQ�EH�JUDQWHG���
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���������������

3ODLQWLII�IDLOHG�WR�WDNH�UHDVRQDEOH�VWHSV�WR�DYRLG�WKH�GDPDJHV��LI�DQ���DOOHJHG�LQ�WKH�

FRPSODLQW��DQG�HDFK�DQG�HYHU��FDXVH�RI�DFWLRQ�FRQWDLQHG�WKHUHLQ���

��������������

$Q��GDPDJHV�VXVWDLQHG�E��SODLQWLII�E��UHDVRQ�RI�WKH�HYHQWV�DOOHJHG�LQ�WKH�FRPSODLQW�

�HUH�SUR[LPDWHO��FDXVHG�RU�FRQWULEXWHG�WR�E��SODLQWLII�V�R�Q�EUHDFK�RI�WKH�VXEMHFW�LQVXUDQFH�

FRQWUDFW��

���������������

3ODLQWLII�KDV�HQJDJHG�LQ�DFWV��RPLVVLRQV�DQG�FRQGXFW�WKDW�FRQVWLWXWH�D�EUHDFK�RI�

3ODLQWLII�V�REOLJDWLRQV�XQGHU�WKH�VXEMHFW�SROLF����

��������������

3ODLQWLII�KDV�XQFOHDQ�KDQGV�LQ�IDLOLQJ�DQG�UHIXVLQJ�WR�GHIHQG�'86/$.�DQG�6(60$1���

��������������

4�(�V�KDQGOLQJ�RI�3ODLQWLII�V�FODLP��DV�QRW�FRUUHFW���DV�QRW�SURSHU�DQG��DV�QRW�

UHDVRQDEOH�XQGHU�WKH�WHUPV�RI�WKH�VXEMHFW�SROLF����

����������������

$W�DOO�WLPHV�DQG�SODFHV�UHOHYDQW�KHUHWR��4�(�IDLOHG�WR�DFW�LQ�JRRG�IDLWK��DQG�DFWHG�

�LWKRXW��LWK�MXVWLILFDWLRQ�RU�SUREDEOH�FDXVH�DQG��LWK�PDOLFH�WR�DUG�LWV�LQVXUHGV���

���������������

4�(�V�DFWLRQV�DW�DOO�WLPHV�IDLOHG�WR�FRPSO���LWK�156����$�������

��������������

4�(�V�FRQGXFW��DV�PDOLFLRXV��RSSUHVVLYH�DQG�RU�IUDXGXOHQW�SXUVXDQW�WR�156����������

��������������
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3ODLQWLII�V�FDXVH�RI�DFWLRQ�LV�EDUUHG�E��WKH�GRFWULQH�RI��DLYHU��

�����������������

3ODLQWLII�V�DFWLRQ�LV�EDUUHG�E��WKH�GRFWULQH�RI�HVWRSSHO���

����������������

3ODLQWLII�V�FRQGXFW��DLYHG�WKH�UHOLHI�SUD�HG�IRU�LQ�WKH�FRPSODLQW���

�������������������

3ODLQWLII�IDLOHG�WR�SURSHUO��DQG�IXOO��PLWLJDWH��PLQLPL]H�RU�DYRLG�GDPDJHV�WR�LWVHOI�DQG�LWV�

LQVXUHGV���

�������������������

3ODLQWLII�LV�QRW�HQWLWOHG�WR�DWWRUQH��V�IHHV�SXUVXDQW�WR�DQ��RI�WKH�FODLPV�DOOHJHG�LQ�WKH�

FRPSODLQW���

�������������������

� 7KDW�WKH�3ODLQWLII�VXEMHFWHG�'HIHQGDQWV�WR�GXUHVV�LQ�IRUFLQJ�'HIHQGDQW�WR�WDNH�FHUWDLQ�

DFWLRQV��

������������������

� 7KDW�GHIHQVH�RI�WKH�XQGHUO�LQJ�PDWWHU��DV�FRQVWUXFWLYHO��WHQGHUHG�WR�4�(��

�����������������

3XUVXDQW� WR�)5&3�����DV�DPHQGHG��DOO�SRVVLEOH�DIILUPDWLYH�DQG�RWKHU�GHIHQVHV�PD��QRW�

KDYH�EHHQ�DOOHJHG�KHUHLQ� LQVRIDU�DV� VXIILFLHQW� IDFWV��HUH�QRW�DYDLODEOH�DIWHU�UHDVRQDEOH�LQTXLU��

XSRQ�WKH�ILOLQJ�RI�WKLV�DQV�HU��DQG�WKHUHIRUH��$FXLW��UHVHUYHV�WKH�ULJKW�WR�DPHQG�WKLV�DQV�HU�WR�

DOOHJH�DGGLWLRQDO�DIILUPDWLYH�GHIHQVHV�LI�VXEVHTXHQW�LQYHVWLJDWLRQ�VR��DUUDQWV��

:�(5()25(��DQG� IRU� WKH� UHDVRQV�VHW� IRUWK�LQ� WKH�FRXQWHUFODLP�EHOR���58662�SUD�V� IRU�

MXGJPHQW�DV�IROOR�V��
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��� )RU�D�GHFODUDWLRQ�DQG�GHWHUPLQDWLRQ�WKDW�'86/$.�DQG�6(60$1�DUH�LQVXUHGV�XQGHU�WKH�

SROLF�� EHW�HHQ� 3ODLQWLII� DQG� 6815,6(�� DQG� WKDW� WKH� GHIHQVH� RI� WKH� FODLPV� DJDLQVW�

'86/$.�DQG�6(60$1��HUH�GXO��WHQGHUHG�DQG�RU�FRQWUXFWLYHO��WHQGHUHG� WR�3ODLQWLII��

WKDW�3ODLQWLII�GLG�R�H�'86/$.�DQG�RU�6(60$1�D�GHIHQVH��LQGHPQLILFDWLRQ��ILGXFLDU��

GXWLHV��DQG�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�IRU�FODLPV�DULVLQJ�RXW�RI�WKH�XQGHUO�LQJ�DFWLRQ��)RU�

D�GHFODUDWLRQ�WKDW�'86/$.�DQG�RU�6(60$1�DUH�HQWLWOHG�WR�UHFRYHU�IXQGV�IURP�3ODLQWLII�

4�(�� LQFOXGLQJ� DOO� IXQGV� QHFHVVDU�� WR� VDWLVI�� WKH� MXGJPHQW� DJDLQVW� '86/$.� DQG�RU�

6(60$1�LQ�WKH�XQGHUO�LQJ�DFWLRQ��LQFOXGLQJ�DOO�LQWHUHVW��

��� )RU�DWWRUQH��V�IHHV��

��� )RU�FRVWV�RI�VXLW��

��� )RU�LQWHUHVW��

��� )RU�DOO�RWKHU�UHOLHI�WKH�&RXUW�GHHPV�MXVW�DQG�SURSHU���

�������������

&20(6� 12:� 3ODLQWLII�� 58662� 58662� LQGLYLGXDOO��� E�� DQG� WKURXJK� KLV� DWWRUQH���

'DYLG�6DPSVRQ��(VT���RI�7�(�/$:�2)),&(�2)�'$9,'�6$03621��//&���DQG�IRU�KLV�FODLPV�

IRU�UHOLHI�DJDLQVW�WKH�4�(��DQG�HDFK�RI�WKHP��DOOHJH�DQG�FRPSODLQ�DV�IROOR�V��

��������

��� $W�DOO�WLPHV�UHOHYDQW�WR�WKLV�DFWLRQ��3ODLQWLII��DV�D�UHVLGHQW�RI�&ODUN�&RXQW���1HYDGD��

��� $W�DOO�WLPHV�UHOHYDQW�WR�WKLV�DFWLRQ��5LFKDUG�'XVODN�DQG�-XVWLQ�6HVPDQ��HUH�UHVLGHQWV�RI�

&ODUN�&RXQW���1HYDGD��

��� $W� DOO� WLPHV� UHOHYDQW� WR� WKLV� DFWLRQ�� 3ODLQWLII�&RXQWHUGHIHQGDQW�� 4�(� ,1685$1&(�

&25325$7,21��DV�DW�DOO�WLPHV�UHOHYDQW�WR�WKLV�DFWLRQ�DQ�LQVXUDQFH�FRPSDQ��EDVHG�3HQQV�OYDQLD�

DQG��DV�RSHUDWLQJ�DQG�FRQGXFWLQJ�EXVLQHVV�LQ�1HYDGD��
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��� $W�DOO� WLPHG�UHOHYDQW� WR�WKLV�DFWLRQ��&RXQWHU�GHIHQGDQW��&20081,7��$662&,$7,21�

81'(5:5,7(56��DV� DW� DOO� WLPHV� UHOHYDQW� WR� WKLV� DFWLRQ� DQ� LQVXUDQFH� XQGHU�ULWLQJ� FRPSDQ��

EDVHG�RQ�3HQQV�OYDQLD�DQG�GRLQJ�EXVLQHVV�LQ�1HYDGD����

��� 7KDW�4�(�LVVXHG�LQVXUDQFH�SROLFLHV��VRPH�RI��KLFK��HUH�XQGHU�ULWWHQ�E��&20081,7��

$662&,$7,21�81'(5:5,7(56���7KDW�HDFK�VDLG�'HIHQGDQW� LV�WKH�SDUHQW�DQG�RU� VXEVLGLDU��

RI�� DOWHU�HJR� RI�� GRLQJ� EXVLQHVV� DV�� DOVR� NQR�Q� DV�� DQG�RU� RWKHU�LVH� VKDULQJ� DQ� LGHQWLW�� RU�

FRQWLQXLW�� RI� LQWHUHVWV��LWK� HDFK� DQG� HYHU�� RWKHU�'HIHQGDQW� DQG�� WKHUHIRUH�� DUH� FRQWUDFWXDOO���

MRLQWO�� DQG� VHYHUDOO��� OHJDOO��� HTXLWDEO��� DQG�RU� RWKHU�LVH� OLDEOH� IRU� DQG�RU� �LWK� HDFK� RWKHU�

KHUHLQ��DQG�DUH�KHUHLQ�DIWHU�LQGLYLGXDOO��DQG�FROOHFWLYHO��UHIHUUHG�WR�DV��&$8��DQG�RU��WKH�&$8�

'HIHQGDQWV���

��� 7KDW�WKH�WUXH�QDPHV�DQG�FDSDFLWLHV���KHWKHU�LQGLYLGXDO��FRUSRUDWH��SDUWQHUVKLS��DVVRFLDWH�

RU�RWKHU�LVH��RI�'HIHQGDQWV��'2(6�,�WKURXJK�;�DQG�52(��86,1(66�(17,7,(6�,�WKURXJK�;��

DUH�XQNQR�Q�WR�3ODLQWLII���KR�WKHUHIRUH�VXHV�VDLG�'HIHQGDQWV�E��VXFK�ILFWLWLRXV�QDPHV���3ODLQWLII�

LV� LQIRUPHG� DQG�EHOLHYHV� DQG� WKHUHRQ� DOOHJH� WKDW� HDFK� RI� WKH�'HIHQGDQWV� GHVLJQDWHG� KHUHLQ�DV�

'2(�DQG�52(�DUH� UHVSRQVLEOH� LQ� VRPH�PDQQHU�IRU� WKH�HYHQWV�DQG�KDSSHQLQJV� UHIHUUHG� WR�DQG�

FDXVHG�GDPDJHV�SUR[LPDWHO��WR�3ODLQWLII�DV�KHUHLQ�DOOHJHG��DQG�WKDW�3ODLQWLII��LOO�VHHN�OHDYH�RI�

WKLV�&RXUW�WR�DPHQG�WKLV�&RPSODLQW�WR�LQVHUW�WKH�WUXH�QDPHV�DQG�FDSDFLWLHV�RI�'2(6�,�WKURXJK�;�

DQG�52(��86,1(66�(17,7,(6�,�WKURXJK�;���KHQ�WKH�VDPH�KDYH�EHHQ�DVFHUWDLQHG��DQG�WR�MRLQ�

VXFK�'HIHQGDQWV�LQ�WKLV�DFWLRQ��

��������������������

��� 2Q� DQG� EHIRUH� $XJXVW� ���� ����� 5,&�$5'� '86/$.� ��'8$/6$.��� DQG� -867,1�

6(60$1� ��6(60$1��� �HUH� �RUNLQJ� IRU� 6815,6(� 9,//$6� ,;� �20(2:1(56�

$662&,$7,21���6815,6(���DV�PDLQWHQDQFH�SHUVRQQHO�DQG�DOVR�DV�ODQGVFDSHUV��
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��� 7KDW�SULRU�WR�$XJXVW����������6815,6(�HPSOR�HG�'86/$.�DQG�6(60$1�WR�SHUIRUP�

OD�Q�FDUH�DQG�PDLQWHQDQFH�GXWLHV�IRU�6815,6(����

��� 7KDW�GXULQJ�'86/$.�DQG�6(60$1�V�HPSOR�PHQW��LWK�6815,6(��6815,6(�H[HULVHG�

D� KLJK� GHJUHH� RI� FRQJWURO�� LI� QRW� FRPSOHWH� FRQWURO�� RYHU� WKH�PDQQHU� LQ� �KLFK�'86/$.� DQG�

6(60$1�V��RUN��DV�WR�EH�SHUIRUPHG�� �7KDW�([KLELW��&��DW�SDJH�69�$��������DUH�PLQXWHV�

IURP�WKH�)HEUXDU�����������6815,6(��RDUG�RI�'LUHFWRUV�0HHWLQJ���KHUHLQ�6815,6(�VWDWHG��

�7KH��RDUG�UHYLH�HG�WKH�MRE�GHVFULSWLRQV�DV�VXEPLWWHG�E����S�������5LFKDUG�'XVODN�DQG�-XVWLQ�

6HVPDQ�� � 6HFUHWDU�� 0RUDOHV� �6HFUHWDU�� RI� 6815,6(@� ������������ ��� �������� ���� �����

S������������S��S����������������D��D�����������D��DQG��LOO�UHSRUW�WR�WKH��RDUG�UHJDUGLQJ�

SURJUHVV� RQ� PDLQWHQDQFH� SURMHFWV�� � $� PRWLRQ� �DV� PDGH� E�� 7UHDVXUHU� $OH[LV� VHFRQGHG� E��

6HFUHWDU�� 0RUDOHV� IRU� WKH� SHWW�� FDVK� WR� QRW� EH� PDLQWDLQHG� E�� WKH� HPSOR�HHV� DW� WKLV� WLPH����

�(PSKDVLV�DGGHG����7KLV�VKR�V�WKDW�'86/$.�DQG�6(60$1��HUH�LQ�WKH�VHUYLFH�RI�6815,6(��

�HUH� FRPSHQVDWHG� E�� 6815,6(�� DQG� WKDW� 6815,6(� �YLD� 6HFUHWDU�� 0RUDOHV�� KDG�� DQG�

H[HUFLVHG�� WKH� ULJKW� WR� GLUHFW� DQG� FRQWURO� '86/$.� DQG� 6(60$1� �KLOH� '86/$.� DQG�

6(60$1�SHUIRUPHG�GXWLHV�IRU�6815,6(����

���� 7KDW�'86/$.�DQG�6(60$1���KLOH��RUNLQJ�DV�HPSOR�HHV�IRU�6815,6(��GLG�QRW�KDYH�

DQ��RSSRUWXQLW�� IRU�SURILW�RU� ORVV�GHSHQGLQJ�RQ�WKHLU�PDQDJHULDO�VNLOO��DQG� WKDW�'86/$.�DQG�

6(60$1��HUH�SDLG�DQ�KRXUO��UDWH�SXUVXDQW�XQGHU�WKHLU�VRFLDO�VHFXULW��QXPEHUV�IRU�D��DJH��

���� 7KDW� '86/$.� DQG� 6(60$1�� �KLOH� �RUNLQJ� DV� HPSOR�HHV� IRU� 6815,6(�� GLG� QRW�

LQYHVW� DQ�� RI� WKHLU� R�Q� PRQH�� LQ� HTXLSPHQW� RU� PDWHULDOV� UHTXLUHG� IRU� WKH� WDVNV� 6815,6(�

GLUHFWHG�'86/$.�DQG�6(60$1�WR�SHUIRUP��DQG�WKDW�DOO�VXFK�HTXLSPHQW�DQG�RU�PDWHULDOV��HUH�

SXUFKDVHG�E��DQG��HUH�WKH�SURSHUW��RI�6815,6(����
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���� 7KDW�'86/$.�DQG�6(60$1���KLOH��RUNLQJ�DV�HPSOR�HHV�IRU�6815,6(��GLG�QRW�KDYH�

DQ��DELOLW��WR�HPSOR��KHOSHUV��

���� 7KDW� '86/$.� DQG� 6(60$1�� �KLOH� �RUNLQJ� DV� HPSOR�HHV� IRU� 6815,6(�� �HUH� QRW�

SHUIRUPLQJ�WDVNV�WKDW�UHTXLUH�DQ��VSHFLDO�VNLOO��

���� 7KDW�'86/$.�DQG�6(60$1���KLOH��RUNLQJ�DV�HPSOR�HHV�IRU�6815,6(��KDG�D�GHJUHH�

RI� SHUPDQHQFH� RI� WKH� �RUNLQJ� UHODWLRQVKLS� �LWK� 6815,6(� DV� 6815,6(� GLG� QRW� SHUPLW�

'86/$.�RU�6(60$1�WR��RUN�IRU�DQ�RQH�HOVH�RWKHU�WKDQ�6815,6(����

���� 7KDW�OD�Q�FDUH�DQG�PDLQWHQDQFH�LV�DQ�LQWHJUDO�SDUW�RI�6815,6(�V�EXVLQHVV�DV�DQ��2$�

LQ� WKDW� DQ� �2$�V� SULPDU�� GXW�� LV� WKH� PDLQWHQDQFH� RI� FRPPRQ� DUHDV�� DQG� WKDW� 6815,6(� LV�

UHTXLUHG�E��LWV�R�Q�&&�5�V�WR�PDLQWDLQ�FRPPRQ�DUHDV�DQG�SHUIRUP�OD�Q�DUH�DQG�PDLQWHQDQFH����

���� 7KDW� RQ�0DUFK� ��� ����� 6815,6(� DQV�HUHG� DQ� LQWHUURJDWRU�� E�� DGPLWWLQJ� 6815,6(�

�HPSOR�HG�5,&�$5'�'86/$.� DQG� -867,1�6(60$1� IRU� OD�Q�PDLQWHQDQFH� UHSDLU� DQG�RU�

FOHDQLQJ�SULRU�WR�6HSWHPEHU�������������([KLELW��$�����

���� 7KDW�'86/$.�DQG� 6(60$1���KLOH��RUNLQJ� DV�HPSOR�HHV� IRU� 6815,6(��'86/$.�

DQG�6(60$1��HUH�SDLG�SXUVXDQW�WR�WKHLU�VRFLDO�VHFXULW��QXPEHUV��DQG�WKDW�QHLWKHU�'86/$.�RU�

6(60$1�SRVVHVVHG�7D[�,'�QXPEHUV��

���� 7KDW� '86/$.� DQG� 6(60$1�� �KLOH� �RUNLQJ� DV� HPSOR�HHV� IRU� 6815,6(�� �HUH� QRW�

UHTXLUHG�WR�KDYH��DQG�GLG�QRW�KDYH��EXVLQHVV�OLFHQVHV����

���� 7KDW�'86/$.�DQG� 6(60$1���KLOH��RUNLQJ� DV�HPSOR�HHV� IRU� 6815,6(��'86/$.�

DQG� 6(60$1� �HUH� UHTXLUHG� WR� �RUN� VSHFLILF� KRXUV� HDFK� �RUNLQJ� GD�� DV� GHPDQGHG� E��

6815,6(����

���� 2Q�$XJXVW����������58662��DV�LQMXUHG��KLOH�RQ�WKH�SURSHUW��DW�6815,6(���7KH�LQMXU��

�DV�D�UHVXOW�RI�WKH�QHJOLJHQFH�RI�'86/$.�DQG�6(60$1����
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���� 2Q�$SULO���������58662�ILOHG�D�OD�VXLW�DJDLQVW�6815,6(�FODLPLQJ�WKDW�6815,6(��LWV�

PDLQWHQDQFH� SHUVRQQHO� DQG�RU� ODQGVFDSHUV�� DQG� RWKHU�'HIHQGDQWV� �LQFOXGLQJ� FHUWDLQ�'2(� DQG�

52(�'HIHQGDQWV�� KDG� FUHDWHG� D� KD]DUG� RQ� WKH�SURSHUW�� RI������0DGUHSHUOD� LQ� WKH� 6815,6(�

9,//$6� ,;��20(2:1(56�$662&,$7,21���KLFK�KD]DUG� FDXVHG�KDUP� WR�58662�� �7KDW�

LQLWLDOO��6815,6(�VWDWHG� WKDW��-���/$:1�0$,17(1$1&(��KDQGOHG�WKH�PDLQWHQDQFH�DQG�

ODQGVFDSLQJ�DW�WKH�WLPH�58662��DV�LQMXUHG�DQG��DV�D�UHVXOW���-���/$:1�0$,17(1$1&(��

�DV�QDPHG�DV�D�GHIHQGDQW�LQ�WKH�DFWLRQ����

���� 7KDW� WKH� 3ODLQWLIIV�� DQG� HDFK� RI� WKHP�� LQFOXGLQJ� 4�(�� LVVXHG� SROLF�� QXPEHU�

&$8���������� FRYHULQJ� QDPHV� LQVXUHGV� DQG� �&RYHUHG� (PSOR�HHV�� DV� GHILQHG� LQ� WKH� VDLG�

SROLF����KLFK�SROLF��LQVXUHG�6815,6(���&RYHUHG�(PSOR�HHV��DV�GHILQHG�LQ�WKH�VDLG�SROLF��DQG�

E�� OD��� DQG� RWKHUV� DQG� FRYHUHG� 6815,6(�� �&RYHUHG� (PSOR�HHV��� DQG� RWKHUV� IRU� WKH� ORVVHV�

58662�DOOHJHG�KH�VXIIHUHG�LQ�&DVH�1R��$�����������&�������([KLELW��'����7KDW�SXUVXDQW�WR�WKH�

SROLF��RI�LQVXUDQFH�'HIHQGDQWV��DQG�HDFK�RI�WKHP��UHWDLQHG�FRXQVHO�WR�GHIHQG�6815,6(�LQ�&DVH�

1R��$�����������&���

���� $W�WKH�WLPH�RI� WKH�$XJXVW����������LQFLGHQW�'86/$.�DQG�6(60$1��HUH�HPSOR�HHV��

RI� 6815,6(� DQG� �HUH� FRQWUDFWXDOO��� OHJDOO��� HTXLWDEO��� DQG�RU� RWKHU�LVH� LQVXUHGV� RI� WKH�

3ODLQWLIIV��DQG�HDFK�RI�WKHP��LQFOXGLQJ�4�(��

���� $W� DOO� WLPHV� SHUWLQHQW� KHUHWR� WKH� VDLG� SROLF�� RI� LQVXUDQFH� �DV��HUH� LQ� IXOO� IRUFH� DQG�

HIIHFW��

���� 7KH� LQFLGHQW�RI�$XJXVW� ���������� WKH� DIRUHVDLG�&DVH�1R��$�����������&��DQG� UHODWHG�

FODLPV��HUH�QRWLFHG�XSRQ�DQG�VXEPLWWHG�WR�'86/$.��6(60$1��6815,6(��DQG�4�(��

���� 7KDW� GXULQJ� WKH� OLWLJDWLRQ� SURFHVV� LQ� &DVH� 1R�� $�����������&� 6815,6(� LQIRUPHG�

58662� WKDW� �-���/$:1�0$,17(1$1&(�� KDG� LQ� IDFW� QRW�EHHQ� KDQGOLQJ�PDLQWHQDQFH�RU�

3A.App.497

3A.App.497



ODQGVFDSLQJ� IRU� 6815,6(� DW� WKH� WLPH� 58662� �DV� LQMXUHG�� DQG� WKDW� LQ� IDFW� '86/$.� DQG�

6(60$1��HUH�WKH�RQHV��KR��HUH�KDQGOLQJ�PDLQWHQDQFH�DQG�ODQGVFDSLQJ�IRU�6815,6(�DW�WKH�

WLPH�58662��DV�LQMXUHG����

���� 2Q�1RYHPEHU����������58662�ILOHG�D�PRWLRQ�LQ�&DVH�1R��$�����������&�VHHNLQJ�WR�

DPHQG� WKH�&RPSODLQW�LQ�WKDW�PDWWHU�WR�DGG�DGGLWLRQDO�GHIHQGDQWV�WKDW�KDG�WKHUHWRIRUH�QRW�EHHQ�

LGHQWLILHG�� � 7KH� DPHQGHG� FRPSODLQW� LGHQWLILHG� '86/$.� DQG� 6(60$1� DV� 'HIHQGDQWV� DQG�

DOOHJHG�WKDW�'HIHQGDQWV��DQG�HDFK�RI�WKHP���KLFK��RXOG�LQFOXGH�'86/$.�DQG�6(60$1���HUH�

UHVSRQVLEOH�IRU�WKH�PDLQWHQDQFH�DQG�ODQGVFDSLQJ�IRU�6815,6(��KHQ�58662��DV�LQMXUHG���$W�

WKH�WLPH�WKH�$PHQGHG�&RPSODLQW��DV�ILOHG�4�(��DV�DFWLYHO��GHIHQGLQJ�6815,6(�LQ�&DVH�1R��

$�����������&����

���� 7KDW�WKH�PRWLRQ�WR�$PHQG�DQG�WKH�$PHQGHG�&RPSODLQW��HUH�SURYLGHG�WR�4�(�DV�WKH��

�HUH�SURYLGHG�WR�FRXQVHO�IRU�DOO�SDUWLHV�LQ�&DVH�1R��$�����������&���KLFK�LQFOXGHG�FRXQVHO�IRU�

6815,6(��KLFK��DV�LQ�D�WULSDUWLWH�UHODWLRQVKLS��LWK�6815,6(�DQG�4�(����

���� 2Q� 'HFHPEHU� ���� ����� 58662� ILOHG� D� VXSSOHPHQW� WR� WKH� PRWLRQ� WR� DPHQG� WKH�

FRPSODLQW�� � ���� ([KLELW� ����� � 7KH� VXSSOHPHQW� VSHFLILHG� WKDW� 6815,6(� KDG� LQGLFDWHG� �-���

/$:1�0$,17(1$1&(���DV�QRW�KDQGOLQJ�ODQGVFDSLQJ�DQG�PDLQWHQDQFH�IRU�6815,6(�DW�WKH�

WLPH�58662��DV� LQMXUHG�� DQG� DJDLQ�VRXJKW� OHDYH� WR� DPHQG� WKH� FRPSODLQW� DV� VHW� IRUWK� LQ� WKH�

SURSRVHG� DPHQGHG� FRPSODLQW� �KLFK� LGHQWLILHG� '86/$.� DQG� 6(60$1� DV� WKH� DFWXDO�

LQGLYLGXDOV� UHVSRQVLEOH� IRU� ODQGVFDSLQJ� DQG� PDLQWHQDQFH� DW� WKH� 6815,6(� SURSHUW��� � �����

([KLELW� �(��� � 7KH� SURSRVHG� DPHQGHG� FRPSODLQW� �DV� SURYLGHG� WR�4�(� DV� LW� �DV� SURYLGHG� WR�

FRXQVHO�IRU�DOO�SDUWLHV�LQ�&DVH�1R��$�����������&���KLFK�LQFOXGHG�FRXQVHO�IRU�6815,6(��KLFK�

�DV�LQ�D�WULSDUWLWH�UHODWLRQVKLS��LWK�6815,6(�DQG�4�(��

3A.App.498

3A.App.498



���� 2Q�)HEUXDU����������WKH�&RXUW�LQ�&DVH�1R��$�����������&�HQWHUHG�DQ�2UGHU�SHUPLWWLQJ�

58662�WR�DPHQG�KLV�&RPSODLQW�DQG�DGG�'86/$.�DQG�6(60$1�DV�'HIHQGDQWV�LQ�&DVH�1R��

$�����������&�������([KLELW��)��� �7KH�2UGHU��DV�SURYLGHG�WR�4�(�DV� LW��DV�SURYLGHG�WR�WKH�

SDUWLHV�LQ�WKLV�DFWLRQ��LQFOXGLQJ�4�(�YLD�WKH�WULSDUWLWH�UHODWLRQVKLS�LW�KDG��LWK�LWV�FRXQVHO�LQ�&DVH�

1R��$�����������&����

���� 7KDW�WKH�$PHQGHG�&RPSODLQW�LQ�&DVH�1R��$�����������&�DOOHJHG��L���U�DOLD��QHJOLJHQFH�

DJDLQVW� '86/$.� DQG� 6(60$1�� � 7KH� DPHQGHG� FRPSODLQW� DOVR� LGHQWLILHG� '86/$.� DQG�

6(60$1�DV�'HIHQGDQWV�DQG�DOOHJHG�WKDW�'HIHQGDQWV��DQG�HDFK�RI� WKHP���KLFK��RXOG�LQFOXGH�

'86/$.�DQG�6(60$1���HUH�UHVSRQVLEOH�IRU�WKH�PDLQWHQDQFH�DQG�ODQGVFDSLQJ�IRU�6815,6(�

�KHQ�58662��DV� LQMXUHG�� �$W� WKH� WLPH�WKH�$PHQGHG�&RPSODLQW��DV� ILOHG�4�(��DV�DFWLYHO��

GHIHQGLQJ� 6815,6(� LQ� &DVH� 1R�� $�����������&� DQG� �DV� �HOO� D�DUH� RI� WKH� $PHQGHG�

&RPSODLQW������

���� 2Q� )HEUXDU�� ���� ����� 58662� VHUYHG� '86/$.��LWK� WKH� $PHQGHG� &RPSODLQW�� � 2Q�

)HEUXDU�����������58662�VHUYHG�6(60$1��LWK�WKH�$PHQGHG�&RPSODLQW���8SRQ�LQIRUPDWLRQ�

DQG� EHOLHI�'86/$.�DQG� 6(60$1� DGYLVHG� 6815,6(�RI� WKH� IDFW� WKDW� WKH��KDG�EHHQ�VHUYHG���

$GGLWLRQDOO���DV�4�(�KDG�UHWDLQHG�FRXQVHO��KR��DV�DFWLYHO��GHIHQGLQJ�6815,6(�LQ�&DVH�1R��

$�����������&� �KHQ� WKH� &RPSODLQW� �DV� DPHQGHG� WR� DGG� '86/$.� DQG� 6(60$1� DV�

'HIHQGDQWV���KLFK�FRXQVHO�KDG�D�WULSDUWLWH�UHODWLRQVKLS��LWK�6815,6(�DQG�4�(��4�(��DV��HOO�

D�DUH�RI��DQG��DV�RQ�QRWLFH�RI��WKH�IDFW�WKDW�'86/$.�DQG�6(60$1�KDG�EHHQ�VXHG�LQ�&DVH�1R��

$�����������&�DW�OHDVW�DV�RI�)HEUXDU������������

���� 7KDW�4�(�UHFHLYHG�FRQVWUXFWLYH� WHQGHU�RI� WKH�DFWLRQ�DJDLQVW�'86/$.�DQG�6(60$1��

&DVH� 1R�� $�����������&�� � ����� &DOLIRU�LD� ��RSS�U��� ,�F��� ��� �R�DO� �ORE�� ,���� &R��� ����

&DO�$SS��G��������3��G������ ���������LOO���L�P� /DE���� ,�F�� ��� �DUZL����O�F�� ,����&R��������
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8�6��'LVW��/(;,6���������6�'��&DO��'HF��������������DUERU��,����&R�����,���U�D�LR�DO���USO���

/L����,����&R���1R������������������,OO��$SS��/(;,6������,OO��&W��$SS��6HSW���������������UD�����

��ULF��,����&R������&DO���G��������������L�������L��G���U�������R������������&DO��$SS���WK�������

��������������7KH�GXW��WR�GHIHQG�DULVHV�DV� ORQJ�DV�WKH�IDFWV��HLWKHU�DV�H[SUHVVHG�RU�LPSOLHG�LQ�

WKH�WKLUG�SDUW��V�FRPSODLQW��RU�DV�OHDUQHG�IURP�RWKHU�VRXUFHV��JLYH�ULVH�WR�D�SRWHQWLDOO��FRYHUHG�

FODLP������������FLWLQJ��U���R��FR�RP��,PSRU�����G�&DU���,�F�������L��G���D�����LG�OL�������DU��

&R������&DO��$SS���G�������������������

���� 7KDW��KHQ�4�(�EHFDPH�D�DUH�RI�WKH�DFWLRQ�DJDLQVW�'86/$.�DQG�6(60$1��&DVH�1R��

$�����������&��4�(��DV�RQ�LQTXLU��QRWLFH�WR�LQYHVWLJDWH� WKH�LVVXH�RI�FRYHUDJH��DQG�IDLOHG�WR�

GR�VR��

���� 7KDW��DQ�LQVXUHU�������EHDUV�D�GXW��WR�GHIHQG�LWV�LQVXUHG��KHQHYHU�LW�DVFHUWDLQV�IDFWV��KLFK�

JLYH� ULVH� WR� WKH� SRWHQWLDO� RI� OLDELOLW�� XQGHU� WKH� SROLF���� � �����&����U�� ��U���� ��� ��GU�Z�� ����

1HY�$GY�2S�� ����� ���� 3��G� ���� ������� �FLWLQJ� ��L��G� �D��O� ,���� &R�� ��� �UR��L�U� ,���� &R���

,�F�������1HY���������������������7KDW��KHQ�4�(�EHFDPH�D�DUH�RI�WKH�$PHQGHG�&RPSODLQW�LQ�

&DVH� 1R�� $�����������&�� 4�(� DVFHUWDLQHG� �DQG� UHDVRQDEO�� VKRXOG� KDYH� DVFHUWDLQHG�� IDFWV�

JLYLQJ�ULVH�WR�WKH�SRWHQWLDO�RI�OLDELOLW��XQGHU�WKH�SROLF��FRYHULQJ�'86/$.�DQG�6(60$1����7KDW�

�KHQ�4�(�EHFDPH�D�DUH�RI� WKH�$PHQGHG�&RPSODLQW� LQ�&DVH�1R��$�����������&��KDG�4�(�

SHUIRUPHG�DQ�LQYHVWLJDWLRQ�LW��RXOG�KDYH�DVFHUWDLQHG��DQG�UHDVRQDEO��VKRXOG�KDYH�DVFHUWDLQHG��

IDFWV�JLYLQJ�ULVH�WR�WKH�SRWHQWLDO�RI�OLDELOLW��XQGHU�WKH�SROLF��FRYHULQJ�'86/$.�DQG�6(60$1��

���� 7KDW�4�(�GLG�QRW�GHIHQG�QRU�LQYHVWLJDWH�LWV�GXW��WR�GHIHQG�'86/$.�DQG�RU�6(60$1��

���� 7KDW� �WKH� GXW�� WR� GHIHQG� DULVHV� �KHQ� WKHUH� LV� D� SRWHQWLDO� IRU� FRYHUDJH� EDVHG� RQ� WKH�

DOOHJDWLRQV�LQ�D�FRPSODLQW�����������L��G��D��O�,����&R������UR��L�U�,����&R���,�F�������1HY�������

������������ �7KDW��KHQ�4�(�UHFHLYHG� WKH�$PHQGHG�&RPSODLQW� LQ�&DVH�1R��$�����������&��
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4�(��DV�D�DUH�WKHUH��DV�D�SRWHQWLDO�IRU�FRYHUDJH�EDVHG�RQ�WKH�DOOHJDWLRQV�DJDLQVW�'86/$.�

DQG�6(60$1�LQ�WKH�VDLG�$PHQGHG�&RPSODLQW����

���� 7KDW� WKH� 1HYDGD� 6XSUHPH� &RXUW� KDV� KHOG� WKDW� ��KHUH� WKHUH� LV� SRWHQWLDO� IRU� FRYHUDJH�

EDVHG�RQ��FRPSDULQJ� WKH�DOOHJDWLRQV�RI�WKH�FRPSODLQW��LWK�WKH�WHUPV�RI�WKH�SROLF���� DQ�LQVXUHU�

GRHV�KDYH�D�GXW��WR�GHIHQG���������&����U����U���������GU�Z������1HY�$GY�2S�����������3��G�

��������������

���� 7KDW� LQ���L��G��D��O� ,����&R�� ����UR��L�U� ,����&R��� ,�F�������1HY�� ��������� ������� WKH�

1HYDGD�6XSUHPH�&RXUW�KHOG�WKDW�DQ�LQVXUHU�V�GXW��WR�GHIHQG�LV�WULJJHUHG��KHQ�DOOHJDWLRQV�RI�D�

FRPSODLQW��RU��RWKHU�HYLGHQFH���VXJJHVW�WKDW�WKHUH�LV�D�SRWHQWLDO�IRU�FRYHUDJH���7KDW�RQ�0DUFK����

�����6815,6(�DQV�HUHG�DQ�LQWHUURJWRDU��E��VWDWLQJ�6815,6(��HPSOR�HG�5LFKDUG�'XVODN�DQG�

-XVWLQ� 6HVPDQ� IRU� OD�Q� PDLQWHQDQFH� UHSDLU� DQG�RU� FOHDQLQJ� SULRU� WR� 6HWSHPEHU� ������� � ����

([KLELW� �$�� DW� 3�� �� /�� ����� � 7KDW� �KHQ� 6815,6(� SURYLGHG� HYLGHQFH� WKDW� '86/$.� DQG�

6(60$1� �HUH� HPSOR�HG� E�� 6815,6(�� VXFK� HYLGHQFH� WULJJHUHG� 4�(�V� GXW�� WR� GHIHQG�

'86/$.� DQG� 6(60$1�� DQG� FHUWDLQO�� WULJJHUHG�4�(�V� GXW�� WR� LQYHVWLJDWH��KHWKHU� LW� KDG� D�

GXW��WR�GHIHQG����

���� 7KDW� XQGHU� WKH� LQVXUDQFH� FRQWUDFW��LWK� 6815,6(�� 4�(��DV� REOLJDWHG� WR� GHIHQG� DQG�

LQGHPQLI�� DQ�� �&RYHUHG� (PSOR�HH�� RI� 6815,6(� DV� GHILQHG� E�� WKH� LQVXUDQFH� SROLF�� �LWK�

6815,6(�������([KLELW��'����7KH�VDLG�SROLF��GHILQHV�D��&RYHUHG�(PSOR�HH��DV��

�D��$Q��QDWXUDO�SHUVRQ��
�

����:KLOH� LQ��RXU� VHUYLFH� �DQG� IRU����GD�V�DIWHU� WHUPLQDWLRQ�RI� VHUYLFH���
DQG�
�

����:KRP��RX�FRPSHQVDWH�GLUHFWO��E��VDODU����DJHV�RU�FRPPLVVLRQV��DQG�
�

����:KRP� �RX� KDYH� WKH� ULJKW� WR� GLUHFW� DQG� FRQWURO� �KLOH� SHUIRUPLQJ�
VHUYLFHV�IRU��RX��

�
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� � ����([KLELW��'��DW�3��69�$���������

���� 7KDW�RQ�$XJXVW����������'86/$.�DQG�6(60$1��HUH�QDWXUDO�SHRSOH��KR��HUH�LQ�WKH�

VHUYLFH�RI�6815,6(���KRP�6815,6(�FRPSHQVDWHG�GLUHFWO��E��VDODU����DJHV��RU�FRPPLVVLRQV��

DQG� �KRP� 6815,6(� KDG� WKH� ULJKW� WR� GLUHFW� DQG� FRQWURO� �KLOH� '86/$.� DQG� 6(60$1�

SHUIRUPHG�GXWLHV�IRU�6815,6(�������([KLELW��&����7KDW�'86/$.�DQG�6(60$1��HUH�SDUWLHV�

WR�D� FRQWUDFW�RI� LQVXUDQFH��LWK�'HIHQGDQWV�� DQG�HDFK�RI� WKHP�� LQFOXGLQJ�4�(�DQG�RU��HUH�DQ�

LQWHQGHG�EHQHILFLDULHV�WR�WKH�VDPH��7KH�VDLG�FRQWUDFW�FDUULHG�OLDELOLW��FRYHUDJH�IRU�ORVVHV�VXFK�DV�

WKRVH�VXIIHUHG�E��58662����

���� 7KDW� ([KLELW� �&�� DW� SDJH� 69�$�������� DUH� PLQXWHV� IURP� WKH� )HEUXDU�� ���� �����

6815,6(��RDUG�RI�'LUHFWRUV�0HHWLQJ���KHUHLQ�6815,6(�VWDWHG���7KH��RDUG�UHYLH�HG�WKH�MRE�

GHVFULSWLRQV�DV�VXEPLWWHG�E��HPSOR�HHV�5LFKDUG�'XVODN�DQG�-XVWLQ�6HVPDQ���6HFUHWDU��0RUDOHV�

�6HFUHWDU��RI�6815,6(@�YROXQWHHUHG�WR�RYHUVHH�WKH��RUN�SHUIRUPHG�RQ�SURSHUW��E��0U��'XVODN�

DQG�0U��6HVPDQ�DQG��LOO� UHSRUW� WR� WKH��RDUG� UHJDUGLQJ�SURJUHVV�RQ�PDLQWHQDQFH�SURMHFWV�� �$�

PRWLRQ��DV�PDGH�E��7UHDVXUHU�$OH[LV�VHFRQGHG�E��6HFUHWDU��0RUDOHV�IRU�WKH�SHWW��FDVK�WR�QRW�

EH�PDLQWDLQHG�E��WKH�HPSOR�HHV�DW�WKLV�WLPH����7KLV�VKR�V�WKDW�'86/$.�DQG�6(60$1��HUH�LQ�

WKH� VHUYLFH�RI�6815,6(���HUH� FRPSHQVDWHG�E��6815,6(�� DQG� WKDW�6815,6(��YLD�6HFUHWDU��

0RUDOHV�� KDG�� DQG� H[HUFLVHG�� WKH� ULJKW� WR� GLUHFW� DQG� FRQWURO� '86/$.� DQG� 6(60$1� �KLOH�

'86/$.�DQG�6(60$1�SHUIRUPHG�GXWLHV�IRU�6815,6(����

���� 7KDW�([KLELW��&��DW�SDJH�69�$��������DUH�PLQXWHV�IURP�WKH�-XO�����������6815,6(�

�RDUG�RI�'LUHFWRUV�0HHWLQJ���KHUHLQ�6815,6(�VWDWHG�XQGHU� WKH�KHDGLQJ�5LFKDUG�� �WKH�ERDUG�

XQDQLPRXVO��DJUHHG� WR� WHUPLQDWH� WKH� SHWW��FDVK� IRU�5LFKDUG�WKH��DJUHHG� WR�JLYH� KLP��������D�

PRQWK� IRU� KLV�FHOO� SKRQH� ELOO��� �7KLV�VKR�V� 6815,6(� FRPSHQVDWHG�'86/$.� LQ�DGGLWLRQ� WR�

SURYLGLQJ�'86/$.��LWK�FRPSHQVDWLRQ�LQ�WKH�IRUP�RI��DJHV��VDODU���DQG�RU�FRPPLVVLRQ��
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���� 7KDW� ([KLELW� �&�� DW� SDJH� 69�$�������� DUH� PLQXWHV� IURP� WKH� 6HSWHPEHU� ��� �����

6815,6(� �RDUG� RI� 'LUHFWRUV�0HHWLQJ�� �KHUHLQ� 6815,6(� VWDWHG� XQGHU� WKH� KHDULQJ� 5LFKDUG�

'XVODN����RDUG�XQDQLPRXVO��DJUHHG�WR�WHUPLQDWH�WKH�SRVLWLRQ�RI�D�RQVLWH�PDLQWHQDQFH�SROO�PDQ�

WKH�ERDUG�LV�LQ�DJUHHPHQW�WKDW�WKHUH�LV�QR�ORQJHU�D�QHHG�IRU�WKLV�SRVLWLRQ�WKHUHIRUH�WKH��DUH�DOO�LQ�

DJUHHPHQW� WR� WHUPLQDWH�0U��'XVODN��� �7KLV�VKR�V��DV�HPSOR�HG�E��6815,6(�RQ�$XJXVW�����

�����DQG�WKDW�6815,6(�GLG�QRW�WHUPLQDWH�KLV�SRVLWLRQ��RU�KLP�DV�D�6815,6(�HPSOR�HH�XQWLO�DW�

OHDVW�6HSWHPEHU�����������KLFK��DV�DIWHU�$XJXVW�����������KHQ�58662��DV�LQMXUHG����

���� 7KDW� ([KLELW� �&�� DW� SDJH� 69�$�������� DUH� PLQXWHV� IURP� WKH� 1RYHPEHU� ���� �����

6815,6(��RDUG�RI�'LUHFWRUV�0HHWLQJ���KHUHLQ�6815,6(�VWDWHG���,W��DV�WKH�FRQVHQVXV�RI�WKH�

�RDUG� WKDW� 5LFKDUG� 'XONDV� �VLF��� -XVWLQ�� DQG� &DUVRQ� KDV� SURYLGHG� YDOXDEOH� VHUYLFH� WR� WKH�

FRPPXQLW��� �7KH��RDUG�DJUHHG� WR�KROLGD��JUDWXLW�� IRU������WR�5LFKDUG������� IRU�&DUVRQ�� DQG�

����� IRU� -XVWLQ� DQG� GLUHFWHG� WKH� PDQDJHU� WR� SURFHVV� SD�PHQW� IRU� KROLGD�� JUDWXLW�� WKURXJK�

&RYHQDQW��� � 7KLV� VKR�V� 6815,6(� FRPSHQVDWHG� '86/$.� DQG� 6(60$1� LQ� DGGLWLRQ� WR�

SURYLGLQJ� '86/$.� DQG� 6(60$1��LWK� FRPSHQVDWLRQ� LQ� WKH� IRUP� RI� �DJHV�� VDODU��� DQG�RU�

FRPPLVVLRQ����

���� 7KDW� ([KLELW� �&�� DW� SDJH�69�$�������� LV� D� UHFRUG� RI� 6815,6(�SD�LQJ� �������� WR�

6(60$1�IRU���ROLGD��JUDWXLW�����7KLV�VKR�V�6815,6(�FRPSHQVDWHG�6(60$1�LQ�DGGLWLRQ�WR�

SURYLGLQJ�6(60$1��LWK�FRPSHQVDWLRQ�LQ�WKH�IRUP�RI��DJHV��VDODU���DQG�RU�FRPPLVVLRQ����

���� 7KDW� 4�(�� KDYLQJ� EHHQ� QRWLILHG� WKDW� 58662� KDG� ILOHG� DQ� DFWLRQ� DJDLQVW� 6815,6(��

'86/$.�� DQG� 6(60$1� LQ� &DVH� 1R�� $�����������&�� DQG� JLYHQ� '86/$.� DQG� 6(60$1�

TXDOLILHG� DV� �&RYHUHG� (PSOR�HHV�� RI� 6815,6(� XQGHU� 3ROLF�� 1R�� &$8���������� 4�(� KDG�

GXW�� WR� GHIHQG�'86/$.� DQG�6(60$1� DQG� WR� DW� OHDVW� LQYHVWLJDWH��KHWKHU�'86/$.�DQG�RU�

6(60$1��HUH�HQWLWOHG�WR�FRYHUDJH�XQGHU�3ROLF��1R��&$8����������4�(�UHIXVHG�WR�GR�VR����
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���� 7KDW�4�(�'HIHQGHG�6815,6(�LQ�&DVH�1R��$�����������&���HW��GHVSLWH�KDYLQJ�D�GXW��

WR�GHIHQG�'86/$.�DQG�6(60$1�DJDLQVW�58662�V�FODLP��DQG�GHVSLWH�KDYLQJ�NQR�OHGJH�WKDW�

58662�V�FODLP��DV�SURFHHGLQJ�DJDLQVW�6815,6(��'86/$.��DQG�6(60$1��QHYHU� WRRN�DQ��

VWHSV�WR�GHIHQG�RU�LQGHPQLI��'86/$.�RU�6(60$1�LQ�&DVH�1R��$�����������&����

���� 7KDW�EHFDXVH�4�(�QHYHU�WRRN�DQ��VWHSV�WR�GHIHQG�RU�LQGHPQLI��'86/$.�RU�6(60$1�

LQ� &DVH� 1R�� $�����������&�� WKH� &RXUW� HQWHUHG� GHIDXOWV� DJDLQVW� '86/$.� DQG� 6(60$1� LQ�

&DVH�1R��$�����������&����

���� 7KDW�LQ�HQWHULQJ�D�VHWWOHPHQW�UHOHDVH��LWK�58662��4�(�DQG�6815,6(�DJUHHG�WKDW�DQ��

VHWWOHPHQW� �RXOG� VSHFLILFDOO�� H[FOXGH� '86/$.� DQG� 6(60$1�� DQG� DQ�RQH� DVVRFLDWHG� RU�

DIILOLDWHG� �LWK� WKHP�� � ����� ([KLELW� ���� DW� S�� ��� � 7KH� VHWWOHPHQW� UHOHDVH� LQFOXGHG� 6815,6(�

HPSOR�HHV��H[FHSW�IRU�'86/$.�DQG�6(60$1�RU�DQ�RQH�DVVRFLDWHG�RU�DIILOLDWHG��LWK�WKHP���,G�

DW�3����� �7KH� VHWWOHPHQW� UHOHDVH�DOVR�VSHFLILFDOO�� VWDWHG� WKDW���1RWKLQJ�LQ� WKH� UHODVH�1RWKLQJ�LQ�

WKLV� UHOHDVH� VKDOO� UHOHDVH�� GLVFKDUJH�� RU� LQ� DQ�� �D�� LPSDFW� 3/$,17,))�6� ULJKWV� DJDLQVW�

5,&�$5'�'86/$.�DQG�RU�-867,1�6(60$1�LQ�DQ��PDQQHU���,G�DW�3������7KH�UHOHDVH�IXUWKHU�

VWDWHG� WKDW� DQ�� ODQJXDJH� LQ� WKH� UHOHDVH� WKDW��RXOG�EH� UHDG� WR� LQ� DQ���D�� LPSDFW� WKH� ULJKWV�RI�

'86/$.�DQG�RU�6(60$1�DJDLQVW� DQ��HQWLW���LQFOXGLQJ�DQ��LQVXUHU���6�$//��(�'((0('�

18//�$1'�92,'����,G�����

���� 7KDW� 4�(� DQG� 6815,6(� DWWHPSWHG� WR� XQGHUPLQH� ULJKWV� KHOG� E�� '86/$.� DQG�

6(60$1� E�� DVNLQJ� 58662� WR� VWLSXODWH� WKDW� '86/$.� DQG� 6(60$1� �HUH� �LQGHSHQGHQW�

FRQWUDFWRUV��� � ,G�� � 7KDW� DQ�� VWLSXODWLRQ� LQ� WKH� UHOHDVH� EHW�HHQ� 6815,6(��4�(�� DQG� 58662�

GRHV� QRW� LPSDFW� WKH� ULJKWV� RI� '86/$.� DQG�RU� 6(60$1� WR� FRYHUDJH� DV� QHLWKHU� 4�(��

6815,6(��QRW�58662�KDYH�DQ��DXWKRULW��WR�VWLSXODWH�RU�RWKHU�LVH�DFW�LQ�DQ��PDQQHU�WR�LPSDFW�

WKH� ULJKWV� RI� '86/$.� DQG�RU� 6(60$1� WR� FRYHUDJH� IURP� 4�(�� � )XUWKHU� DV� WKH� UHOHDVH�
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VSHFLILFDOO��VWDWHG�WKDW�DQ��ODQJXDJH�LQ�WKH�UHOHDVH�WKDW��RXOG�EH�UHDG�WR�LQ�DQ���D��LPSDFW�WKH�

ULJKWV� RI�'86/$.�DQG�RU� 6(60$1�DJDLQVW� DQ�� HQWLW�� �LQFOXGLQJ� DQ�� LQVXUHU�� �6�$//��(�

'((0('�18//�$1'�92,'���DQ��ODQJXDJH�IURP�WKH�UHOHDVH�4�(�PD��QR��DWWHPSW�WR�XWLOL]H�

WR� LPSDFW� WKH� ULJKWV� RI� '86/$.� DQG�RU� 6(60$1� WR� FRYHUDJH� DUH�� E�� YLUWXH� RI� WKH� UHOHDVH�

LWVHOI��QXOO�DQG�YRLG���$OVR��LQ���DO�����UL�FROO���UDZE�UU�����RF����,�F�������)��G������������WK�

&LU�� ������ WKH� 1LQWK� &LUFXLW� KHOG� WKDW�� �HFRQRPLF� UHDOLWLHV�� QRW� FRQWUDFWXDO� ODEHOV�� GHWHUPLQH�

HPSOR�PHQW� VWDWXV��� � �FLWLQJ������UIRUG� �RRG� &RUS�� ��� �F&RPE�� ��SUD������8�6�� DW� ����� ���

6�&W������������U������LO�ULP����LSP����&R�������)��G����������������������

���� 7KDW�RQ�6HSWHPEHU����������FRXQVHO�IRU�58662�ID[HG�D�OHWWHU� WR�4�(��)D[�1R������

���������� DQG� HPDLOHG� WKH� VDPH� OHWWHU� WR� 4�(� DW� HPDLO� DGGUHVV�� KVWDYDNLV�FDXLQVXUH�FRP�

�KLFK�OHWWHU�VWDWHG��

$V� �RX� D�DUH�� VRPH� WLPH� DJR� RXU� RIILFH� LQLWLDWHG� OLWLJDWLRQ� DJDLQVW� -XVWLQ� 6HVPDQ��
5LFKDUG�'XVODN��DV��HOO�DV�3:�-DPHV�0DQDJHPHQW���&RQVXOWLQJ�UHODWHG�WR�WKH�DERYH�
QRWHG� LQFLGHQW�� �:H��ULWH� DW� WKLV� WLPH� WR�DGYLVH�&RPPXQLW��$VVRFLDWLRQ�8QGHU�ULWHUV�
$JHQF�� WKDW� WKH�&RXUW�KDV�HQWHUHG�GHIDXOW�DJDLQVW� -XVWLQ�6HVPDQ��5LFKDUG�'XVODN��DQG�
3:�-DPHV�0DQDJHPHQW���&RQVXOWLQJ� LQ� WKLV�PDWWHU��:H�KDYH�DWWDFKHG� D�FRS�� RI� WKH�
GHIDXOWV�IRU��RXU�FRQYHQLHQFH��
�
3OHDVH�FRQWDFW�RXU�RIILFH��LWK�DQ��TXHVWLRQV��
�
�����([KLELW��������
�

���� 7KDW�DV�QR�WLPH�GLG�4�(�FRQWDFW�WKH�RIILFH�RI�FRXQVHO�IRU�58662��QRU�GLG�4�(�DW�DQ��

WLPH�GHQ��KDYLQJ�UHFHLYHG�SULRU�QRWLFH�WKDW�&DVH�1R��$�����������&�LQFOXGHG�FODLPV�DJDLQVW�LWV�

LQVXUHGV�DQG��&RYHUHG�(PSOR�HHV��'86/$.�DQG�6(60$1����

���� $W�QR�WLPH�GLG�4�(�VXEPLW��QRWLFH��DQG�RU�RWKHU�LVH�GLUHFW�VDLG�FODLP�DQG�RU�DFWLRQ�WR�

DQ�� IXUWKHU� SROLF�� RI� LQVXUDQFH� SURYLGLQJ� FRYHUDJH� IRU� WKH� VDPH� DQG�� LQ� SDUWLFXODU�� GLG� QRW�

VXEPLW��QRWLFH��DQG�RU�GLUHFW�WKH�VDPH�WR�WKH�DWWHQWLRQ�DQG�FRQVLGHUDWLRQ�RI�DQ��RWKHU�SROLFLHV�RI�

JHQHUDO�OLDELOLW��LQVXUDQFH����
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���� 7KH�DIRUHVDLG�OHJDO�DFWLRQ��&DVH�1R��$�����������&��DJDLQVW�6815,6(�DQG�RWKHUV��DV�

LQLWLDOO��GHIHQGHG�E��4�(�XQGHU�SROLF��QXPEHU�&$8����������WKURXJK�WKH�DVVRFLDWLRQ�RI�DQG�

SD�PHQW�RI�D�GHIHQVH�ILUP��6SULQJHO���)LQN����

���� 7KDW�DW�QR�WLPH�GLG�4�(�GHIHQG�'86/$.�RU�6(60$1�LQ�&DVH�1R��$�����������&��

HYHQ� DIWHU� EHLQJ� JLYHQ� VSHFLILF� QRWLFH� WKDW� WKH� DFWLRQ� �DV� SHQGLQJ� DJDLQVW� '86/$.� DQG�

6(60$1��DQG� HYHQ� DIWHU� EHLQJ� QRWLILHG� WKDW� GHIDXOWV�KDG�EHHQ� WDNHQ�DJDLQDVW�'86/$.� DQG�

6(60$1��

���� 7KH�4�(�IDLOHG� WR�RIIHU��VXJJHVW��DQG�RU�SURYLGH�LQGHSHQGHQW�&�PL��FRXQVHO� WR�DGYLVH�

'86/$.�DQG�RU�6(60$1�DV�WR�WKH�IDLOXUH�WR�GHIHQG�WKHP�LQ�&DVH�1R��$�����������&��DQG�RU�

LQGHPQLW��� RU� SHUWLQHQW� SOHDGLQJV� DQG� 2UGHUV� EHIRUH� DQG� E�� WKH� &RXUW�� DQG� RI� DQ�� UHODWHG�

PDWWHUV��

���� 7KDW� EHFDXVH�4�(�GLG� QRW�GHIHQG�'86/$.�RU�6(60$1�GHVSLWH� EHLQJ�D�DUH� RI� WKH�

OD�VXLW��DQG�EHLQJ�D�DUH�WKDW�GHIDXOW�KDG�EHHQ�WDNHQ�DJDLQVW�4�(�V�LQVXUHGV��RQ�'HFHPEHU�����

�����WKH�FRXUW�LQ�&DVH�1R��$�����������&�HQWHUHG�-XGJPHQW�DJDLQVW�'86/$.�DQG�6(60$1�

LQ�WKH�DPRXQW�RI������������������KLFK�DFFUXHV�LQWHUHVW�DW�WKH�VWDWRU��UDWH�XQWLO�SDLG�LQ�IXOO��DQG�

WKDW�1RWLFH�RI�(QWU��RI�WKH�VDLG�-XGJPHQW��DV�ILOHG�RQ�'HFHPEHU�������������

���� 7KDW� WKH� FRQGXFW� RI� 'HIHQGDQWV�� DQG� HDFK� RI� WKHP�� LQFOXGLQJ� 4�(�� LQ� QRW� GHIHQGLQJ�

'86/$.�DQG�6(60$1�FRQVWLWXWHG�D�EUHDFK�RI�WKH�GXW��WR�GHIHQG�XQGHU�WKH�LQVXUDQFH�FRQWUDFW�

WKDW�FRYHUHG�'86/$.�DQG�6(60$1�DV��&RYHUHG�(PSOR�HHV���

���� 7KDW�XQGHU�&����U����U���������GU�Z������1HY�$GY�2S�����������3��G����� ������� DQ�

LQVXUHU�LV�OLDEOH�IRU�DOO�FRQVHTXHQWLDO�GDPDJHV�DULVLQJ�RXW�RI�DQ��EUHDFK�RI�WKH�GXW��WR�GHIHQG�DQ�

LQVXUHG���$GGLWLRQDOO����DQ�LQVXUHU�V�OLDELOLW��IRU�WKH�EUHDFK�RI�WKH�GXW��WR�GHIHQG�LV�QRW�FDSSHG�DW�

WKH�SROF�� OLPLWV��HYHQ�LQ� WKH�DEVHQFH�RI�EDG� IDLWK��� �7KH�1HYDGD�6XSUHPH�&RXUW� VXEVHTXHQWO��
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UHLWHUDWHG�WKDW�WKH�UHDVRQDEOHQHVV�RI�DQ�LQVXUHU�V�UHIXVDO�WR�GHIHQG��LV�LUUHOHYDQW�IRU�GHWHUPLQLQJ�

GDPDJHV�XSRQ�D�EUHDFK�RI�WKH�GXW��WR�GHIHQG�����DOG�U������L��G����R�,����&R���1R��������������

:/������������

����������������������

58662�UHDOOHJHV�DQG�UHDVVHUWV�HDFK�DQG�HYHU��VWDWHPHQW�DQG�DOOHJDWLRQ�FRQWDLQHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�VHW�IRUWK�IXOO��KHUHXQGHU��

���� $W�DOO�WLPHV�SHUWLQHQW�KHUHWR��4�(�KDG�D�FRQWUDFWXDO�GXW��WR�GHIHQG�DQG�LQGHPQLI��

'86/$.�DQG�RU�6(60$1�UHJDUGLQJ�FHUWDLQ�FODLPV�IRU�QHJOLJHQFH�DQG�UHVXOWLQJ�

LQMXULHV�FDXVHG�E��WKHP�WR�LQFOXGH��EXW�QRW�OLPLWHG�WR��WKRVH�EURXJKW�E��58662�LQ�

'LVWULFW�&RXUW�&DVH�QXPEHU�$�����������&��

���� 7KH�IDLOXUH�RI�4�(�WR�UHDVRQDEO��DQG�FRQWLQXRXVO��GHIHQG�DQG�RU�LQGHPQLI��'86/$.�

DQG�RU�6(60$1�XQGHU�VDLG�SROLF��LQVXUDQFH�FRYHUDJH�DQG�RU�RWKHU�SROLFLHV�RI�LQVXUDQFH�

DFWXDOO��DQG�RU�SRWHQWLDOO��DIIRUGLQJ�FRYHUDJH�WR�'86/$.�DQG�RU�6(60$1�DV�DOOHJHG�

KHUHLQ�FRQVWLWXWHV�D�EUHDFK�RI�FRQWUDFW�RQ�WKH�SDUW�RI�4�(�XQGHU�WKH�WHUPV�DQG�FRQGLWLRQV�

DV�WKH�SROLFLHV�VHW�IRUWK��

���� 7KDW�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�DIRUHVDLG�EUHDFKHV�RI�FRQWUDFW�RQ�WKH�SDUW�RI�

'86/$.�DQG�6(60$1�KDYH�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�LQ�H[FHVV�RI�)LIWHHQ�

7KRXVDQG�'ROODUV��������������DQG�DUH�HQWLWOHG�WR�PRQLHV�VXIILFLHQW�WR�VDWLVI��58662�V�

-XGJPHQW�DJDLQVW�WKHP�LQ�WKH�DPRXQW�RI����������������SOXV�DOO�LQWHUHVW���KLFK�PRQH��

LV�GXH�DQG�R�LQJ�WR�58662��

���� '86/$.�DQG�RU�6(60$1�KDYH�VDWLVILHG�WKH�WHUPV�RI�WKH�FRQWUDFW��LWK�4�(�DQG�KDYH�

GRQH�HYHU�WKLQJ�WKH��DUH�UHTXLUHG�WR�GR�XQGHU�WKH�LQVXUDQFH�SROLF���
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���� 7KDW�WKH�FRQGXFW�RI�4�(�LQ�UHIXVLQJ�WR�GHIHQG�'86/$.�DQG�RU�6(60$1�IRU�WKH�DFWLRQ�

EURXJKW�E��58662�FRQVWLWXWHG�D�EUHDFK�RI�WKH�GXW��WR�GHIHQG��

���� 7KH�FRQGXFW�RI�4�(�DOOHJHG�LQ�WKH�IRUHJRLQJ�SDUDJUDSKV�FRQVWLWXWHV�D�EUHDFK�RI�WKH�

LQVXUDQFH�FRQWUDFW��

���� $V�D�UHVXOW�RI�WKH�EUHDFK�E��'HIHQGDQW�RI�WKH�FRQWUDFW��-XGJPHQW�KDV�EHHQ�HQWHUHG�

DJDLQVW�'86/$.�DQG�RU�6(60$1�LQ�WKH�DPRXQW�RI�����������������LWK�VWDWXWRU��

LQWHUHVW�DFFUXLQJ�WKHUHRQ��DQG�WKDW�58662�LV�HQWLWOHG�WR�UHFRYHU�IXQGV�IURP�'86/$.�

DQG�6(60$1�LQ�DQ�DPRXQW�VXIILFLHQW�WR�VDWLVI��WKH�-XGJPHQW�RI�����������������LWK�

VWDWXWRU��LQWHUHVW�DFFUXLQJ�WKHUHRQ���KLFK�PRQH��LV�GXH�DQG�R�LQJ�WR�58662��

���� 7KDW�58662�DV�D�QDPHG�'HIHQGDQW�LQ�WKH�'HFODUDWRU��5HOLHI�$FWLRQ�KDV�EHHQ�UHTXLUHG�

WR�REWDLQ�WKH�VHUYLFHV�RI�DQ�DWWRUQH��WR�SURVHFXWH�WKLV�FODLP�DQG�LV�WKHUHIRUH�HQWLWOHG�WR�

WKHLU�FRVWV�DQG�UHDVRQDEOH�DWWRUQH��V�IHHV�LQFXUUHG��

�����������������������

���� 58662�UHDOOHJHV�DQG�UHDVVHUWV�HDFK�DQG�HYHU��VWDWHPHQW�DQG�DOOHJDWLRQ�FRQWDLQHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�VHW�IRUWK�IXOO��KHUHXQGHU��

���� 7KH�H[SUHVV�DQG�RU�LPSOLHG�LQVXUDQFH�DJUHHPHQW�EHW�HHQ�4�(�DQG�'86/$.�DQG�RU�

6(60$1�FDUULHV��LWK�LW�D�ILGXFLDU��GXW���

���� 7KH�FRQWUDFW�RI�LQVXUDQFH�DV�DOOHJHG�KHUHLQ�FDUULHV��LWK�LW�D�ILGXFLDU��GXW���

���� 4�(�EUHDFKHG�WKH�ILGXFLDU��GXW��E��WKH�DFWV�DQG�RPLVVLRQV�DOOHJHG�KHUHLQ��

���� 7KDW�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�DIRUHVDLG�EUHDFK�RI�ILGXFLDU��GXW��RQ�WKH�SDUW�

RI�4�(��'86/$.�DQG�6(60$1��KDYH�EHHQ�GDPDJHG��DQG�WKDW�58662�LV�HQWLWOHG�WR�

UHFRYHU�IXQGV�IURP�'86/$.�DQG�6(60$1�LQ�DQ�DPRXQW�VXIILFLHQW�WR�VDWLVI��WKH�
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-XGJPHQW�RI�����������������LWK�VWDWXWRU��LQWHUHVW�DFFUXLQJ�WKHUHRQ���KLFK�PRQH��LV�

GXH�DQG�R�LQJ�WR�58662����

����������������������

���� 58662�UHDOOHJHV�DQG�UHDVVHUWV�HDFK�DQG�HYHU��VWDWHPHQW�DQG�DOOHJDWLRQ�FRQWDLQHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�VHW�IRUWK�IXOO��KHUHXQGHU��

���� 4�(�LV�VXEMHFW�WR�YDULRXV�VWDWXWHV�RI�WKH�6WDWH�RI�1HYDGD�UHJDUGLQJ�LWV�EXVLQHVV�SUDFWLFHV�

LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�1HYDGD�8QIDLU�&ODLPV�3UDFWLFHV�$FW��

���� 4�(�YLRODWHG�QXPHURXV�DVSHFWV�RI�WKH�DERYH�PHQWLRQHG�1HYDGD�8QIDLU�&ODLPV�3UDFWLFHV�

$FW��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��156����$��������D�R���

���� 7KDW�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�DIRUHVDLG�YLRODWLRQV�RI�1HYDGD�VWDWXWHV�RQ�WKH�

SDUW�RI�4�(��'86/$.�DQG�6(60$1��KDYH�EHHQ�GDPDJHG��DQG�WKDW�58662�LV�HQWLWOHG�

WR�UHFRYHU�IXQGV�IURP�'86/$.�DQG�6(60$1�LQ�DQ�DPRXQW�VXIILFLHQW�WR�VDWLVI��WKH�

-XGJPHQW�RI�����������������LWK�VWDWXWRU��LQWHUHVW�DFFUXLQJ�WKHUHRQ���KLFK�PRQH��LV�

GXH�DQG�R�LQJ�WR�58662��

�����������������������

���� 58662�UHDOOHJHV�DQG�UHDVVHUWV�HDFK�DQG�HYHU��VWDWHPHQW�DQG�DOOHJDWLRQ�FRQWDLQHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�VHW�IRUWK�IXOO��KHUHXQGHU��

���� 7KDW�DW�DOO�WLPHV�SHUWLQHQW�KHUHWR�4�(�XQGHUWRRN�WR�SURYLGH�LQVXUDQFH�FRYHUDJH��GHIHQVH��

DQG�LQGHPQLW��RI�6815,6(��JLYLQJ�WKH�UHDVRQDEOH�DQG�IRUHVHHDEOH�H[SHFWDWLRQ�WR�

'860$1�DQG�RU�6(6/$.�WKDW�WKDW�WKH���HUH�DQG��RXOG�EH�FRYHUHG��GHIHQGHG��DQG�RU�

LQGHPQLILHG��LWK�UHVSHFW�WR�WKH�FODLPV�DQG�DFWLRQV�DJDLQVW�WKHP��EXW�WKHQ�XQLODWHUDOO��DQG�

XQUHDVRQDEO��GHQLHG�FRYHUDJH��GHIHQVH��DQG�LQGHPQLILFDWLRQ�WR�'86/$.�DQG�RU�

6(60$1��
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���� 7KH�DIRUHVDLG�DFWV�DQG�RPLVVLRQV�RQ�WKH�SDUW�RI�4�(�FUHDWHV�LQ�HTXLW��DQG�RU�OD��D�

SURPLVH�DQG�DJUHHPHQW�E��4�(�WR�FRYHU��GHIHQG��DQG�RU�LQGHPQLI��'86/$.�DQG�RU�

6(60$1�UHJDUGLQJ�WKH�DIRUHVDLG�FODLPV�DQG�DFWLRQV�DJDLQVW�WKHP��UHTXLULQJ�WKDW�4�(�

EH�HVWRSSHG�IURP�GHQ�LQJ�DQG�UHIXVLQJ�VXFK�FRYHUDJH��GHIHQVH��DQG�LQGHPQLILFDWLRQ��DQG�

WKDW�4�(�EH�PDQGDWHG�DQG�MXGLFLDOO��FRPSHOOHG�WR�FRYHU��GHIHQG��DQG�RU�LQGHPQLI��

'86/$.�DQG�RU�6(60$1�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��SD�LQJ�DQ��DQG�DOO�GDPDJHV�

DVVHVVHG�DJDLQVW�'86/$.�DQG�RU�6(60$1���PDGH��DQG�RU�UHGXFHG�WR�MXGJPHQW�LQ�

IDYRU�RI�58662�DQG�DJDLQVW�'86/$.�DQG�RU�6(60$1��DQG�RU�RWKHU�LVH�LPSRVHG�

DJDLQVW�'86/$.�DQG�RU�6(60$1�DV�UHODWHG�KHUHWR��DOO�LQ�DQ�DPRXQW�HQWLWOLQJ�

'86/$.�DQG�6(60$1�WR�PRQHWDU��GDPDJHV�LQ�H[FHVV�RI�)LIWHHQ�7KRXVDQG�'ROODUV�

��������������DQG�HTXLWDEOH�UHOLHI�WR�LQFOXGH��EXW�QRW�OLPLWHG�WR��(VWRSSHO�DQG�RU�

0DQGDPXV�DV�WKLV�KRQRUDEOH�FRXUW�VHHV�MXVW�XQGHU�WKH�SUHPLVHV��DQG�'HFODUDWRU��5HOLHI�

LQ�WKH�IRUP�RI�DQ�2UGHU��-XGJPHQW��DQG�RU�GLUHFWLYH�RWKHU�LVH�WKDW�4�(�LV�OLDEOH�WR�

'86/$.��6(60$1��DQG�58662�IRU�WKH�IXOO�DPRXQW�RI�WKH�DIRUHVDLG�-XGJPHQW��LWK�DOO�

DSSOLFDEOH�LQWHUHVW�HQWHUHG�DJDLQVW�'86/$.�DQG�RU�6(60$1��LQWHUHVW�WKHUHRQ��

LQFLGHQWDO�DQG�FRQVHTXHQWLDO�GDPDJHV��DQG�JHQHUDO�DQG�VSHFLDO�GDPDJHV��

�����������3ODLQWLII�58662�SUD�V�IRU�MXGJPHQW�DJDLQVW�WKH�4�(�DV�IROOR�V��

������������������������

��� 7KDW�'86/$.�DQG�6(60$1�UHFRYHU�JHQHUDO�GDPDJHV�LQ�DQ�DPRXQW�LQ�H[FHVV�RI�

�����������������KLFK�PRQH��LV�GXH�DQG�R�LQJ�WR�58662��

��� 7KDW�'86/$.�DQG�6(60$1�UHFRYHU�JHQHUDO�GDPDJHV�LQ�DQ�DPRXQW�LQ�H[FHVV�RI�

�������������KLFK�PRQH��LV�GXH�DQG�R�LQJ�WR�58662���
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��� )RU�'86/$.�DQG�6(60$1�WR�UHFRYHU�VSHFLDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�

GHWHUPLQHG�DW�WULDO���KLFK�PRQH��LV�GXH�DQG�R�LQJ�WR�58662��

��� )RU�GHFODUDWRU��DQG�HTXLWDEOH�UHOLHI�DV�SOHG�DQG�DV�WKH�FRXUW�VHHV�ILW�LQ�WKH�SUHPLVHV���

��� &RVWV�RI�WKLV�VXLW��

��� $WWRUQH��V�IHHV��DQG��

��� )RU�VXFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WR�WKH�&RXUW�PD��VHHP�MXVW�DQG�SURSHU�LQ�WKH�

SUHPLVHV�� �

� � � '$7('�7�,6���QG�GD��RI�'HFHPEHU�������� � � �

� � � � � � 7�(�/$:�2)),&(�2)�'$9,'�6$03621��//&��

�
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����6RXWK��UG��6WUHHW�
/DV�9HJDV��19�������
7HO�����������������
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1
PROOF Case No.: A773951

PROOF OF SERVICE

I, William Reeves, declare that:

I am over the age of eighteen years and not a party to the within cause.

On the date specified below, I served the following document:

MOTION TO INTERVENE TO ENFORCE SETTLEMENT

Service was effectuated in the following manner:

BY FACSIMILE:

XXXX BY ODYSSEY: I caused such document(s) to be electronically served through

Odyssey for the above-entitled case to the parties on the Service List maintained on Odyssey’s

website for this case on the date specified below.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: January 4, 2021

William Reeves
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CNND 

 

  DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

Simone Russo, Plaintiff(s) 

vs. 

Cox Communications Las Vegas, Inc., 

Defendant(s) 

A-17-753606-C 

Department 16 

 

CLERK’S NOTICE OF NONCONFORMING DOCUMENT 
 

 Pursuant to Rule 8(b)(2) of the Nevada Electronic Filing and Conversion Rules, notice is 

hereby provided that the following electronically filed document does not conform to the 

applicable filing requirements: 

Title of Nonconforming Document: Motion to Intervene to Enforce Settlement 

Party Submitting Document for Filing: Intervenor QBE Insurance Corporation 

Date and Time Submitted for Electronic 

Filing: 01/04/2021 at 2:44 PM 

Reason for Nonconformity Determination:   

 The document filed to commence an action is not a complaint, petition, 

application, or other document that initiates a civil action. See Rule 3 of the 

Nevada Rules of Civil Procedure.  In accordance with Administrative Order 19-5, 

the submitted document is stricken from the record, this case has been closed and 

designated as filed in error, and any submitted filing fee has been returned to the 

filing party. 

 The document initiated a new civil action and the case type designation does not 

match the cause of action identified in the document.  

 The document initiated a new civil action and a cover sheet was not submitted as 

required by NRS 3.275. 

 The submitted document initiated a new civil action and was made up of multiple 

documents submitted together.   

Case Number: A-17-753606-C

Electronically Filed
1/7/2021 11:32 AM
Steven D. Grierson
CLERK OF THE COURT
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 The case caption and/or case number on the document does not match the case 

caption and/or case number of the case that it was filed into.   

 The document was not signed by the submitting party or counsel for said party.  

 The document filed was a court order that did not contain the signature of a 

judicial officer. In accordance with Administrative Order 19-5, the submitted 

order has been furnished to the department to which this case is assigned.   

  Motion does not have a hearing designation per Rule 2.20(b).  Motions must 

include designation “Hearing Requested” or “Hearing Not Requested” in the 

caption of the first page directly below the Case and Department Number. 

 Pursuant to Rule 8(b)(2) of the Nevada Electronic Filing and Conversion Rules, a 

nonconforming document may be cured by submitting a conforming document.  All documents 

submitted for this purpose must use filing code “Conforming Filing – CONFILE.”  Court filing 

fees will not be assessed for submitting the conforming document.  Processing and convenience 

fees may still apply. 

 

Dated this:  7th day of January, 2021 

 

     By:   /s/ Chaunte Pleasant      

Deputy District Court Clerk 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on January 07, 2021, I concurrently filed and served a copy of the 

foregoing Clerk’s Notice of Nonconforming Document, on the party that submitted the 

nonconforming document, via the Eighth Judicial District Court’s Electronic Filing and Service 

System. 

 

 

     By:   /s/ Chaunte Pleasant      

             Deputy District Court Clerk 
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REQUEST Case No.: A753606

REQT
Ramiro Morales
State Bar No.: 7101
William C. Reeves
State Bar No.: 8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Intervenor
QBE Insurance Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A753606
Dept: XVI

REQUEST FOR HEARING

TO THE COURT:

Request is made that a hearing be set in connection with the Motion To Intervene To

Enforce Settlement filed by proposed Intervenor QBE Insurance Corporation ("QBE") on January 4,

2021.

Dated: January 7, 2021

MORALES FIERRO & REEVES

By /s/ William C. Reeves
Ramiro Morales
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Tel: 702/699-7822
Attorneys for QBE

Case Number: A-17-753606-C

Electronically Filed
1/7/2021 1:58 PM
Steven D. Grierson
CLERK OF THE COURT

3A.App.550

3A.App.550



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1
PROOF Case No.: A753606

PROOF OF SERVICE

I, William Reeves, declare that:

I am over the age of eighteen years and not a party to the within cause.

On the date specified below, I served the following document:

REQUEST FOR HEARING

Service was effectuated in the following manner:

BY FACSIMILE:

XXXX BY ODYSSEY: I caused such document(s) to be electronically served through

Odyssey for the above-entitled case to the parties on the Service List maintained on Odyssey’s

website for this case on the date specified below.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: January 7, 2021

William Reeves
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Case Number: A-17-753606-C

Electronically Filed
1/7/2021 9:51 AM
Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Simone Russo, Plaintiff(s) 

vs. 

Cox Communications Las Vegas, Inc., 

Defendant(s) 

Case No.: A-17-753606-C 

  

Department 16 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Intervenor QBE Insurance Corporation's Motion to 

Intervene to Enforce Settlement in the above-entitled matter is set for hearing as follows:  

Date:  February 11, 2021 

Time:  9:10 AM 

Location: RJC Courtroom 03H 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Chaunte Pleasant 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Chaunte Pleasant 

 Deputy Clerk of the Court 

Case Number: A-17-753606-C

Electronically Filed
1/8/2021 8:35 AM
Steven D. Grierson
CLERK OF THE COURT
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OPP 
DAVID F. SAMPSON, ESQ. 
Nevada Bar No. 6811 
LAW OFFICE OF DAVID SAMPSON, LLC. 
630 S. 3rd Street 
Las Vegas, NV 89101 
Tel: 702-605-1099 
Fax: 888-209-4199 
Email: david@davidsampsonlaw.com 
Attorney for Plaintiff 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
SIMONE RUSSO,                     ) 
                            ) 
Plaintiff,           ) 
       ) 
vs.                         ) CASE NO: A-17-753606-C 
                            )      DEPT. NO: XVI 
COX COMMUNICATIONS LAS VEGAS,  )  
INC., D/B/A COX COMMUNICATIONS,  )  
IES RESIDENTIAL, INC., SUNRISE  )  
VILLAS IX HOMEOWNERS   ) 
ASSOCIATION, J & G LAWN   )  
MAINTENANCE, KEVIN BUSHBAKER,  ) 
PWJAMES MANAGEMENT &   ) 
CONSULTING, LLC., J. CHRIS   ) 
SCARCELLI, DOE LANDSCAPER,  ) 
RICHARD DUSLAK, JUSTIN SESMAN,  ) 
AND DOES I-V, and ROE    ) 
CORPORATIONS I-V, inclusive,  ) 
                            ) 
          Defendants.       ) 
____________________________________) 

 
OPPOSITION TO NON-PARTY QBE INSURANCE CORPORATION’S SECOND 

MOTION TO INTERVENE AND MOTION TO “ENFORCE” SETTLEMENT 
 
 COMES NOW, Plaintiff, SIMONE RUSSO, by and through his attorney of record, and 

opposes the motions filed by non-party QBE Insurance Corporation (“QBE”), to intervene in 

this matter and “enforce settlement”, which were joined by SUNRISE.  This opposition is made 

Case Number: A-17-753606-C

Electronically Filed
1/15/2021 1:43 PM
Steven D. Grierson
CLERK OF THE COURT

3A.App.556
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and based upon the pleadings and papers filed herein, the attached Points and Authorities, and 

upon oral argument at the time of hearing. 

STATEMENT OF FACTS 

 The court is well aware of the underlying facts of this case.  Dr. SIMONE RUSSO, 

M.D., was horrifically injured on August 27, 2016 when he fell because of an exposed cable 

wire located at 4617 Madreperla in the SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATON.  SIMONE brought a lawsuit against: COX, the SUNRISE HOA, the 

landscapers responsible for maintenance in the area where SIMONE fell, the landlord, the 

property manager for SUNRISE, and the property manager for the landlord.  This action 

proceeded to trial twice in the fall of 20191.   

 Before litigation commenced SUNRISE told SIMONE that “J&G LAWN 

MAINTENANCE” was responsible for performing lawn maintenance for SUNRISE at the time 

SIMONE fell.  Subsequently SUNRISE told SIMONE that it employed Richard Duslak and 

Justin Sesman to perform landscaping and maintenance at SUNRISE, and that DUSLAK and 

SESMAN were responsible for landscaping and maintenance in SUNRISE at the time SIMONE 

fell.  Indeed, SUNRISE responded in an Interrogatory saying, “SUNRISE VILLAS believes it 

employed Richard Duslak and Justin Sesman for lawn maintenance repair and/or cleaning prior 

to September 2016 and terminated this contract before retaining J&G LAWN MAINTENANCE 

on or about September 8, 2016.”  See Exhibit “1” at P. 7 L. 8-10.   

 After SUNRISE admitted that DUSLAK and SESMAN were handling maintenance for 

SUNRISE when SIMONE fell, SIMONE amended his Complaint to dismiss J&G LAWN 

 
1 The first trial ended in a mistrial as a result of comments made by a potential juror impugning 
retained expert witnesses.   
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MAINTENANCE and include DUSLAK and SESMAN as the subject landscapers.  SIMONE 

served DUSLAK and SESMAN with the lawsuit and advised SUNRISE and its carrier that 

defaults were entered against DUSLAK and SESMAN when no answer was filed on their 

behalf.  See, Exhibit “2”2.   

 After SIMONE completed his voir dire of the jury in the second trial, the active parties 

to the lawsuit at the time agreed to settle this matter as to the said active parties only.  On 

October 18, 2019 the active parties placed the settlement on the record.  See, Exhibit “3”.  In 

placing the settlement on the record, attorney Leonard Fink, Esq., who was counsel for 

SUNRISE and was in a tripartite relationship with QBE at the time stated, “Your Honor, we 

have – as of last night about 4:30, 4:45, we have a global settlement involving the parties that 

are involved.”  Id at P. 5 P. 24-25 (emphasis added).  Mr. Fink continued “We still need to have 

the Court determine the settlement is in good faith - - because of the further actions Mr. 

Sampson is going to take against the defaulted parties [DUSLAK and SESMAN].”  Id, at P. 6 

L. 4-9 (emphasis added).   

 Mr. Sampson (counsel for SIMONE) then stated, “I wanted to make sure it was on the 

record that, yes, it’s against all parties that answered and are currently involved.”  Id at P. 6 L. 

12-14 (emphasis added).  The Court then stated, “In this case.”, and Mr. Sampson responded 

“Well, there are two other parties [DUSLAK and SESMAN] who have been defaulted that 

we’re still – this settlement does not affect them”.  Id at P. 6 L. 15-19 (emphasis added).  

Counsel for SUNRISE then agreed the settlement would not include or affect the defaulted 

 
2 The letter was addressed to Community Association Underwriters Agency, which is a 
subsidiary of QBE. 
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parties other than “PW James” which was the property management company for SUNRISE.  Id 

at P. 6 L. 20.   

 The following colloquy then took place: 

THE COURT: So as far as the motion of good-faith settlement and reflecting the 
global settlement of the parties to this case that have actively litigated, I'm 
granting that motion. 
 
MR. FINK: That would also be including PW JAMES? 
 
THE COURT: Yes, sir. 
 
MR. FINK: Thank you, Your Honor. 
 
MR. SAMPSON: Ones that are actively litigated and PW James. 
 
THE COURT: Yes. 
 
Id at P. 7 L. 19 – P. 8 L. 4 (emphasis added). 

 
 Counsel for COX then placed the specific terms of the settlement on the record, 

confirming the following: 

so the settlement payment to the plaintiff is not -- has not changed. That's still the 
amount that was put on the record $355 thousand. It's being funded by insurance 
carriers on behalf of Cox and IES Residential and Sunrise Villas IX. And then 
additionally parties receiving a release from the plaintiff include IES 
Residential, Cox Communications, the Sunrise HOA, PW James, and now 
defendant Chris Scarcelli and defendant Kevin Bushbaker will also be released 
as part of that settlement. The plaintiff is releasing his claims against them. 
 
In addition, all of the parties that I just named are releasing any current or future 
cross-claims for equitable indemnity, contribution, or otherwise. All currently 
alleged or potential cross-claims amongst those parties only are being released as 
part of the global settlement. 
 
Id at P. 8 L. 19 – P. 9 L. 11 (emphasis added).   
 

 After confirming that the subject settlement only released and impacted IES Residential, 

Cox Communications, the Sunrise HOA, PW James, Chris Scarcelli and Kevin Bushbaker, the 

Court asked “Everyone agree?”, whereupon counsel for all active parties, including Mr. Fink as 

3A.App.559
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counsel for SUNRISE, placed their agreement on the record.  Id at P. 9 L. 12-19.  Indeed, the 

Court specifically commended counsel for COX for accurately conveying that the settlement 

only involved SIMONE’s claims against IES Residential, Cox Communications, the Sunrise 

HOA, PW James, Chris Scarcelli and defendant Kevin Bushbaker.  Id at P. 9 L. 20.   

 Counsel for the various parties then discussed reducing the settlement to writing, 

whereupon Mr. Sampson confirmed that in drafting any release or the like related to the 

settlement: 

the terms of whatever documents we sign or that my client has asked to sign 
comport with what was discussed Wednesday, and what's being discussed today, 
and no new terms, and those types of things. And, I guess, most of all that 
nothing in any of these releases or any of the settlement affects any rights Dr. 
Russo may have against any person or entity related to the claims of the two 
individuals who have been defaulted, and any claims that they may have against 
anybody would not be affected by this settlement. So as long as we're clear on all 
of that. 
 
Id at P. 10 L. 24 – P. 11 L. 12 (emphasis added).   
 

 After Mr. Sampson asked to make it clear that no releases or any other settlement 

documents would affect any rights SIMONE may have against the defaulted parties (DUSLAK 

and SESMAN), Mr. Fink agreed that no releases or settlement documents would affect any 

rights SIMONE may have against DUSLAK and/or SESMAN.  Id at P. 11 L. 21.   

 In reducing the agreed upon settlement to writing, the release to which SUNRISE and 

QBE agreed stated that “PLAINTIFF”, “Dr. SIMONE RUSSO” was releasing SUNRISE and 

QBE “EXCLUDING RICHARD DUSLAK AND/OR JUSTIN SESMAN OR ANYONE 

ASSOCIATED OR AFFILIATED WITH THEM, INCLUDING ANY ACTUAL OR 

POTENTIAL INSURER”.  See, Exhibit “4” at P. 1 (emphasis in original).   

 To further confirm that the release and any accompanying documentation did not affect 

any rights Dr. RUSSO may have against DUSLAK and/or SESMAN in any manner, the release 

3A.App.560
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to which SUNRISE and QBE agreed further stated, “PLAINTIFF [RUSSO] shall retain all 

rights to pursue any claims against RICHARD DUSLAK and/or JUSTIN SESMAN”.  See 

Exhibit “4” at P. 4 (emphasis added).  The release further confirmed, “ANY LANGUAGE IN 

THIS RELEASE THAT IS CONTRARY TO THE LANGUAGE OF THIS SPECIFIC 

PARAGRAPH, AND/OR ANY LANGUAGE THAT WOULD BE READ TO IN ANY WAY 

IMPACT PLAINTIFF’S RIGHTS AGAINAST RICHARD DUSLAK and/or JUSTIN 

SESMAN . . . SHALL BE DEEMED NULL AND VOID.”  Id (emphasis added).     

 After the release was signed by all involved parties, and given the release specifically 

recognized that SIMONE retained “all�rights”�to pursue “any and all claims against DUSLAK 

and SESMAN”, SIMONE sought and procured a default Judgment against DUSLAK and 

SESMAN on December 12, 2019.  See, Exhibit “5”.  On November 16, 2020 QBE filed a 

declaratory relief action in federal court asking that the court declare that DUSLAK and 

SESMAN do not qualify for coverage under the applicable insurance contract.  See Exhibit “6”.�� 

 On January 4, 2021, well over a year after Judgment had been entered against DUSLAK 

and SESMAN in the instant matter, QBE filed the instant motion to intervene.   

POINTS AND AUTHORITIES IN OPPOSITION  
TO MOTION TO INTERVENE 

I. Under NRS 12.130, Intervention Is Never Permitted After Judgment Has 
Been Entered. 
 

This court entered Judgment by Default against Defendants DUSLAK and SESMAN on 

December 17, 2019.  See, Exhibit “5”.  QBE’s motion to intervene was filed on January 4, 

2021, well over a year after Judgment was entered.  As noted below, the Supreme Court of the 

State of Nevada has spoken loud, clear, repeatedly, and recently that intervention is never 

permitted after judgment has been entered.  QBE’s motion should therefore be denied.   

3A.App.561
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 NRS 12.130 states, “before� the trial any person may intervene in an action or 

proceeding, who has an interest in the matter in litigation, in the success of either of the parties, 

or�an�interest�against�both.”��The�Nevada�Supreme Court�has�held�“The plain language of NRS 

12.130 does not permit intervention subsequent to the entry of a final judgment.”� �Lopez v. 

Merit Insurance Co., 853 P.2d 1266, 1268 (1993) (emphasis added).   

 Dating all the way back to 1938, the Nevada Supreme Court has held that intervention 

cannot be had after a final judgment is entered.  See, Ryan v. Landis, 58 Nev. 253, 75 P.2d 

734. (1938).  In Ryan the Court adopted the holding from a California decision a decade before 

which held that “in all cases [intervention] must be made before trial.”� � Id (citing Kelly v. 

Smith 204 Cal. 496, 268 P. 1057 (1928).  The Nevada Supreme Court has subsequently 

confirmed�“In refusing to allow intervention subsequent to the entry of a final judgment, this 

court has not distinguished between judgments entered following trial and judgments entered 

by default or by agreement of the parties.”��Lopez v. Merit Insurance Co., 853 P.2d 1266, 1268 

(1993) (emphasis added).  In Lopez the Court reiterated�that�“[i]n all cases” intervention must 

be sought before judgment is entered.  Id.  

 In 1968, in the case of McLaney v. Fortune Operating Co., the Nevada Supreme Court 

reversed the lower court’s�decision�to�allow�intervention�after�judgment�had�been�entered.��The�

opinion� states� “The� lower court allowed [appellants] to intervene . . . after judgment.  The 

motion to intervene came too late and should have been denied.”� � McLaney v. Fortune 

Operating Co., 84 Nev. 491, 499, 444 P.2d 505, 510 (1968). 

 In 1993, in Lopez v. Merit Insurance Co., 853 P.2d 1266 (1993), the Nevada Supreme 

Court again confirmed its long-held position that “in all cases”� intervention must be sought 

before the entry of judgment.  The Court detailed the long and consistent line of authority 

3A.App.562

3A.App.562



 

 

Page 8 of 25 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

detailing how intervention is not allowed after judgment has been entered.  The Court discussed 

case after case after case where appellant after appellant over the course of several decades had 

asked district courts to allow them to intervene after judgment for myriad reasons.  Without 

exception, every time a district court judge found that intervention could not be had after 

judgment had been entered the district court judge’s�decision was upheld.  Without exception, 

every time a district court judge has allowed intervention after judgment was entered the district 

court judge’s�decision was reversed.  

 The most recent instance in which the Nevada Supreme Court again held that 

intervention cannot be permitted after judgment has been entered was in Nalder v. Eighth 

Judicial Dist. Ct., 136 Nev.Adv.Op. 24 (2020).  The Nalder Court explained: 

NRS 12.130 provides that "[b]efore the trial, any person may intervene in an action 
or proceeding, who has an interest in the matter in litigation, in the success of either 
of the parties, or an interest against both." (Emphases added.) In Ryan v. Landis, in 
interpreting a nearly identical predecessor to NRS 12.130, we adopted the principle 
that there could be no intervention after judgment, including default judgments and 
judgments rendered by agreement of the parties. 58 Nev. 253, 259, 75 P.2d 734, 735 
(1938). We reaffirmed that principle in Lopez v. Merit Insurance Co., 109 Nev. at 
556-57, 853 P.2d at 1268. In reversing a lower court's decision allowing an insurance 
company to intervene after judgment, we reasoned, "[t]he plain language of NRS 
12.130 does not permit intervention subsequent to entry of a final judgment." Id. at 
556, 853 P.2d at 1268. We do not intend today to disturb that well-settled principle 
that intervention may not follow a final judgment, nor do we intend to undermine 
the finality and the preclusive effect of final judgments. 
 
Id at P. 6-7 (emphasis added). 

 
 In the instant action a final judgment was entered on December 17, 2019.  Even though 

QBE was well aware of this action and was aware that defaults had been taken against 

DUSLAK and SESMAN long before default judgment was entered, QBE waited until well over 

a year after the final judgment had been entered before it moved to intervene.  There is no 

dispute the motion to intervene was filed long after the final judgment was entered.  There is 

3A.App.563
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also no dispute that Nevada authority holds that “in� all� cases”� intervention�must be sought 

before judgment, and that intervention can never be (and has never been) permitted after a final 

judgment has been entered.  The Nevada Supreme Court has repeatedly held that a district court 

is required, as a matter of law, to deny such a motion to intervene.  This court should follow the 

core principles of stare decisis and deny QBE’s motion for intervention as required by the law.   

 Indeed, the Nevada Supreme Court held in Aetna Life & Cas. Co. v. Rowan, 107 Nev. 

362, 812 P.2d 350 (1991) that an order denying a motion to intervene is not substantively 

appealable.  The Aetna Court held that “a proposed intervenor does not become a party to a 

lawsuit unless and until the district court grants a motion to intervene.”  The Court then noted, 

“NRAP 3A confers a right to appeal only upon a party aggrieved by a judgment of a district 

court.  Therefore, we conclude that an appeal cannot lie from an order of a district court that 

denies a motion to intervene.”  Id at 363, 350-351. 

 SUNRISE joinder to the motion to intervene is also improper.  Default Judgment was 

entered on December 12, 2019.  This case was closed on May 14, 2020 and there have been no 

active parties to this matter since that time.  Intervention cannot be had as Judgment was entered 

in this matter.   

II. Intervention Post Judgment Is Not Permitted For Any Purpose. 

While not addressed in its motion, QBE has claimed in communications with SIMONE 

that Nalder permits a court to allow intervention post judgment to contest a settlement.  Such is 

not at all the case.3  In Nalder the underlying plaintiff filed an action against the underlying 

defendant in 2007.  The underlying plaintiff then filed an additional action against the 

 
3 As QBE did not address Nalder in its motion, it would be patently unfair and improper for QBE 
to make any claims based on Nalder in any reply brief.  Any reference to Nalder in the reply 
should therefore be stricken.   
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underlying defendant in 2018.  The 2007 case resulted in a judgment.  The 2018 case resulted in 

an agreed upon settlement and did not proceed to judgment.  In 2018 UAIC, the carrier for the 

underlying defendant, sought to intervene in both the 2007 action and the 2018 action.  The 

lower court granted UAIC’s motions to intervene in both actions.   

In reversing the lower court’s decision to grant the motion to intervene in the 2007 

action, the Nevada Supreme Court held that “nothing permits” an insurance carrier to intervene 

after judgment is entered.  The Court reversed the lower court’s decision to permit UAIC’s 

intervention in the 2007 action as a judgment had previously been entered in the 2007 matter.  

In so ruling the Court recognized the “well-settled principle that intervention may not follow a 

final judgment”.  Nalder v. Eighth Jud. Dist., 135 Nev.Adv.Op 24 (2020) (“We do not intend 

today to disturb the well-settled principle that intervention may not follow a final judgment, nor 

do we intend to undermine the finality and the preclusive effect of final judgments.”).   

 The underlying plaintiff in Nalder also sought to prevent the UAIC from intervening in the 

2018 matter as the 2018 matter had been resolved by a stipulated settlement but had not gone to 

final judgment.  The Nevada Supreme Court stated, “We�do� not� intend to state that a settlement 

agreement on its own stands in the place of a judgment”.��Id, (citing Ryan v. Landis, 58 Nev. 253, 

260, 75 P.2d at 734, 753 (1938)).  The Nalder Court held “it is the judgment that bars intervention, 

not the agreement itself reached by the parties.”��Id (emphasis added).   

In permitting UAIC to intervene in the 2018 action as judgment had not been entered in the 

2018 matter, and in holding that a stipulated settlement is not sufficient to prevent intervention prior 

to a final judgment being entered, the Nalder Court was more than clear that intervention can never 

be permitted after a judgment is entered.  Id.  In the instant matter, as SIMONE procured a final 

judgment in December 2019, QBE cannot be permitted to intervene in January of 2021.   

3A.App.565
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 QBE has also made assertions in communications with counsel for RUSSO that Nalder 

allows intervention post judgment if the intervention seeks to contest a settlement agreement.  

Again, Nalder makes no such holding.  Nalder in fact states the exact opposite in recognizing the 

“well-settled principle that intervention may not follow a final judgment”.  While Nalder does refer 

to United States v. Alisal Water Corp, 370 F.3d 915, 922 (2004) which holds that “Intervention, 

however, has been granted after settlement agreements were reached in cases where the applicants 

had no means of knowing that the proposed settlement was contrary to their interests”, the Nalder 

Court made it clear that such an intervention must be made before judgment is entered.  See, Nalder.   

Additionally, in this matter QBE was involved in the construction of the settlement 

agreement and knew full well and agreed that the settlement did not “release, discharge or in any 

way impact RUSSO’s rights against DUSLAK and/or SESMAN in any manner”.  QBE also 

knew that the settlement agreement stated, “ANY LANGUAGE THAT WOULD BE READ 

TO IN ANY WAY IMPACT [RUSSO’S] RIGHTS AGAINST RICHARD DUSLAK and/or 

JUSTIN SESMAN [OR] THEIR INSUREDS . . . SHALL BE DEEMED NULL AND VOID.”  

See, Exhibit “4” at P. 4.  QBE cannot claim (and does not claim in its motion)4 that it had no 

means of knowing that the proposed settlement was contrary to its interests as QBE participated 

in the drafting of the settlement documents and agreed to the same.  This coupled with the fact 

that QBE’s motion to intervene was brought after judgment was entered in this matter, 

mandates that the motion to intervene be denied.   

/ / / 

/ / / 

 
4 Again, as QBE did not make any claims in its initial motion that it had no means of knowing 
that the proposed settlement was contrary to its interests, QBE must not be permitted to raise 
any such argument(s) for the first time in any reply brief.   
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III. NRCP 24 Does Not Permit Intervention After Judgment Has Been Entered. 

QBE’s request for permissive intervention under NRCP 24 attempts an end-run around 

NRS 12.130 and must not be permitted.  First of all QBE’s motion to intervene under NRCP 

24(a) and (b) must be denied as NRCP 24(a) and (b) only permit intervention when the party 

seeking intervention “is given an unconditional (or under (b) a conditional) right to intervene by 

state or federal statute.”  The only applicable statute that could possibly give QBE a right to 

intervene would be NRS 12.130, which, as noted above, cannot be permitted after judgment has 

been entered.  See, Nalder.  Intervention likewise is not permitted under NRCP 24(b)(1)(B) as 

there are no common questions of law or fact shared between QBE and any party to the main 

action of Russo v. Cox, which was a trip and fall negligence action.   

Further, in Nalder the Supreme Court held that NRCP 24 must be read in harmony with 

NRS 12.130(1)(a) which mandates that intervention be sought before judgment is entered.  Id at 

P. 10, citing Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 993, 860 P;2d 720, 723 (1993) 

(“Whenever possible, this court will interpret a rule or statute in harmony with other rules and 

statutes.”).  The requirement in NRCP 24 that a motion to intervene be “timely” must be read in 

harmony with the requirement that in NRS 12.130 that a motion to intervene be filed before 

judgment is entered.   

Additionally, the Nevada Supreme Court held in Nalder, “Nothing�permits�[an�insurance�

carrier] to intervene after judgment”.� � Id at P. 7.  The Court’s� use� of� the� words “Nothing�

permits” clearly mean nothing, not NRS 12.130, not NRCP 24, nothing permits an insurance 

carrier to intervene after judgment.  This court should not ignore the clear instructions from the 

Supreme Court in Lopez (holding that “in� all� cases”� intervention� must be sought before 

judgment is entered) and Nalder (holding that “nothing permits” an insurance carrier to 

3A.App.567
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intervene after judgment is entered and recognizing the “well-settled principle that intervention 

may not follow a final judgment”) as QBE requests.    

QBE’s motion to intervene, having been filed over a year after judgment was entered, 

can in no way be deemed “timely” under NRCP 24.  As QBE’s motion to intervene was brought 

eleven months after judgment was entered in this matter, this court should follow the clear 

precedent from the Nevada Supreme Court and deny the motion to intervene.  

Additionally, QBE does not have any claims or defenses in this matter and therefore 

cannot have and claims or defenses in common with the instant action.  QBE was fully advised 

about this action for years and choose to not defend DUSLAK or SESMAN.  QBE cannot seek 

to intervene over a year after judgment was entered and take steps it should have taken in 2017.   

IV. The Court Should Consider Sanctions Against QBE. 

As noted above, it has been well established in Nevada for over 80 years that 

intervention is not permitted after judgment is entered.  The fact that the Nevada Supreme Court 

has recognized the “well-settled principle that intervention may not follow a final judgment”�

(Nalder) and the fact that the Court has declared that “in�all cases [intervention] must be made 

before trial” (Ryan), renders QBE’s motion to intervene over a year after Judgment was entered 

in this matter entirely frivolous.  The court should consider sanctions against QBE for filing a 

motion that is so clearly in violation of Nevada law.  At a minimum SIMONE should be 

awarded attorney fees for having to oppose such an improper motion.   

POINTS AND AUTHORITIES IN OPPSITION TO  
THE MOTION TO “ENFORCE” SETTEMENT 

 
 As Nevada State law does not permit intervention after judgment has been entered, this 

Court should refuse to hear the motion to “enforce” settlement as QBE is not permitted to 
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intervene and bring the said motion before the Court.  Should the Court hear the said motion to 

“enforce” the settlement, SIMONE hereby sets forth his opposition thereto.   

I. The Plain Language Of The Agreement Allows SIMONE To Retain “All 
Rights To Pursue Any Claims Against DUSLAK and/or SESMAN”. 
 

As noted in the Statement of Facts set forth above, SIMONE and his counsel made it 

very clear at every step of the settlement process that the settlement did not, and would not, 

affect any of SIMONE’s�rights�to�pursue�his�claims�against�DUSLAK and/or SESMAN in any 

manner.  In the October 18, 2020 hearing where the terms of the settlement were placed on the 

record by all involved parties, all counsel involved, including counsel for SUNRISE itself, 

which counsel was in a tripartite relationship with QBE, recognized and openly acknowledged 

that the settlement only involved the active parties in the lawsuit who had answered the 

complaint, and “PW�JAMES”.  See Exhibit “3”.� � Indeed�Mr.�Fink�himself� confirmed that he, 

SUNRISE, SUNRISE’s carrier, and the parties involved were well aware that there were further 

actions “Mr. Sampson is going to take against the defaulted parties [DUSLAK and SESMAN]”, 

and that the settlement would not impact SIMONE’s rights to pursue any of those claims.  See, 

Exhibit “3”, at P. 6 L. 4-9.   

 All of the parties to the settlement confirmed that the settlement did not affect any of 

SIMONE’s rights against DUSLAK or SESMAN, with Mr. Sampson making it clear, and all 

parties agreeing, that “this settlement does not affect them”.� � Id at P. 6 L. 15-19.  The Court 

itself confirmed that the settlement only applies to “the�parties� to� this� case� that�have� actively 

litigated”�and�“PW JAMES”.��Id at P. 7 L. 19 – P. 8 L. 4.  Counsel for COX confirmed, and all 

represented parties present agreed, that the only parties released to any degree would be “IES 

Residential, Cox Communications, the Sunrise HOA, PW James, and now defendant Chris 

Scarcelli and defendant Kevin Bushbaker”.  Id at P. 8 L. 19 – P. 9 L. 19.  Counsel for Russo, in 

3A.App.569
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discussing any settlement documentation that would be subsequently signed, insisted that there 

be “no�new�terms”�and�“most of all that nothing in any of these releases or any of the settlement 

affects any rights Dr. Russo may have against any person or entity related to the claims of the 

two individuals who have been defaulted” and made sure “we're clear on all of that”, to which 

all parties present agreed.  Id at P. 10 L. 24 – P. 11 L. 21.   

 In addition to it being made abundantly clear on the record that the settlement did not 

affect SIMONE’s�rights against DUSLAK and/or SESMAN, the settlement documentation that 

followed the hearing was abundantly explicit and left no room for confusion or doubt that it did 

not apply to DUSLAK or SESMAN and did not impact any rights SIMONE had against 

DUSLAK and/or SESMAN.  The documentation repeatedly noted, often in all capital letters, 

that the settlement was clearly “EXCLUDING RICHARD DUSLAK and/or JUSTIN 

SESMAN”.  See, Exhibit “4” at P. 4.  The documentation further directed that “PLAINTIFF 

shall retain all rights to pursue any claims against RICHARD DUSLAK and/or JUSTIN 

SESMAN”.  See Exhibit “4” at P. 4 (emphasis added).   

 To prepare for the possibility any party might try to slip in language anywhere in any of 

the settlement documents that could be remotely read to impact any of SIMONE’s�rights�against�

DUSLAK and/or SESMAN, the release had SUNRISE and QBE confirm and agree (in all 

capital letters no less) that “ANY LANGUAGE IN THIS RELEASE THAT IS CONTRARY 

TO THE LANGUAGE OF THIS SPECIFIC PARAGRAPH, AND/OR ANY LANGUAGE 

THAT WOULD BE READ TO IN ANY WAY IMPACT PLAINTIFF’S RIGHTS AGAINAST 

RICHARD DUSLAK and/or JUSTIN SESMAN . . . SHALL BE DEMED NULL AND VOID.”  

3A.App.570
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Id (emphasis added).5  Thus even if SUNRISE, its carrier, or anyone else placed language 

anywhere in any of the settlement documents that would impact SIMONE’s rights against 

DUSLAK and/or SESMAN, such language is null and void.   

 What has taken place is as follows: 1) At the October 18, 2019 hearing where the 

settlement was confirmed on the record every party attending the same agreed that the 

settlement “does� not� affect”� DUSLAK and SESMAN; 2) At the said hearing every party 

attending the same agreed that the settlement only related to the parties that had answered and 

PW James; 3) At the said hearing every party attending the same agreed that there would be no 

new terms added to the settlement documents other than what was confirmed that day on the 

record and that, most of all, nothing in any of the releases or any of the settlement documents 

would affect any rights SIMONE may have against DUSLAK, SESMAN, or any person or 

entity related to them, with all partied attending confirming “we're clear on all of that”; 4) The 

settlement documents confirmed that the settlement excluded DUSLAK and SESMAN; 5) The 

settlement documents further confirmed that SIMONE retained all rights to pursue any claims 

against DUSLAK and SESMAN; 6) The settlement documents also confirmed that if there was 

any language in any of the settlement documents that could be read in any way to impact 

SIMONE’s�rights�against�DUSLAK�and/or SESMAN, such language shall be deemed null and 

void; and 7) QBE apparently slipped the words “independent contractors”�into�an�exhibit�which 

QBE now asks the Court to utilize to undo the multiple and clear confirmations on the record 

and in the settlement documents where it was repeatedly confirmed that the settlement did not 

 
5 The Release also contains a “Severance” clause which states that if any provision(s) of the 
settlement is/are invalid or unenforceable, said provision(s) “shall be deemed to be severed and 
deleted from the Agreement as a whole, and neither such provision nor its severance and 
deletion shall in any way affect the validity of the remining provisions of the Agreement.”  See 
Exhibit “4” at P. 7. 
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and would not impact SIMONE’s� rights against DUSLAK and SESMAN.  Such must not be 

permitted. 

 If SUNRISE, or its carrier QBE believed that the settlement would have any impact on 

SIMONE’s rights to proceed in any manner against DUSLAK and SESMAN, then SUNRISE 

and/or its carrier should have spoken up at the October 18, 2019 hearing when the settlement 

was placed on the record.  SUNRISE and/or QBE should have disagreed with SIMONE’s 

counsel when he said, “nothing in any of the releases or any of the settlement documents would 

affect any rights SIMONE may have against DUSLAK, SESMAN”.  Instead, counsel agreed 

and confirmed “we’re all clear on that.”  SUNRISE and/or QBE certainly should not have 

allowed language to remain in the settlement documents that said SIMONE shall retain all 

rights to pursue any claims against DUSLAK and/or SESMAN if SUNRISE and/or QBE 

believed the settlement somehow prevented SIMONE from retaining all rights to pursue any 

claims against DUSLAK and SESMAN.  The time for SUNRISE and/or QBE to claim that 

SIMONE’s rights were impacted by the settlement was in October 2019, not over a year 

afterwards.   

 QBE’s� motion� asks that this Court permit QBE to utilize the settlement to impact 

SIMONE’s�rights�against DUSLAK and/or SESMAN.  The motion is not seeking to “enforce”�

the settlement, but to dramatically change it in a manner that is explicitly not allowed by the 

settlement itself.  It is unfathomable that QBE and/or SUNRISE would ask the Court to utilize 

the settlement agreement to restrict or otherwise limit SIMONE’s� rights against DUSLAK 

and/or SESMAN, when QBE and SUNRISE agreed in the settlement that SIMONE “shall retain 

all rights to pursue any claims against RICHARD DUSLAK and/or JUSTIN SESMAN”.  See 

Exhibit “4” at P. 4 (emphasis added).  QBE’s claim that the agreement somehow limits 

3A.App.572
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SIMONE’s rights against DUSLAK and/or SESMAN flies in the face of this very plain 

language.   

 Contrary to the claims in QBE’s motion, SIMONE never agreed to “not seek recovery 

from DUSLAK and SESMAN based on the contention that both were HOA employees”.  See 

QBE’s motion at P. 3 L. 27-28.  Quite the opposite.  In the agreement the parties involved 

clearly expressed that SIMONE would “retain all rights to pursue any claims against 

RICHARD DUSLAK and/or JUSTIN SESMAN”.  See Exhibit “4” at P. 4 (emphasis added).   

QBE’s motion directs this Court to an exhibit in the release.  QBE then claims that the 

exhibit includes language that would impact SIMONE’s rights against DUSLAK and 

SESMAN.  What QBE ignores however is the fact that the exhibit was specifically incorporated 

into the release, and that the release states that any language that would in any way impact 

SIMONE’s rights against DUSLAK and/or SESMAN is “DEEMED NULL AND VOID”, 

which would nullify the very language upon which QBE seeks to rely.   

Incorporation by reference is the act of including a second document within another 

document by only mentioning the second document.  See, Bryan A. Garner, ed. (2001), Black's 

Law Dictionary (2nd pocket ed.). St. Paul, MN: West Group. p. 341. ISBN 0-314-25791-8.  

When a document is mentioned in a main document, the entire second document is made a part 

of the main document.  Id.  When a document is referenced in a contract, the referenced 

document becomes a part of the contract for all purposes.  Lincoln Welding Works, Inc. v. 

Ramirez, 98 Nev. 342, 647 P.2d 381 (1982).  The Nevada Supreme Court has held that “where 

two instruments were executed together as one transaction they constituted but one instrument 

or contract, although written on different pieces of paper.”  Haspray v. Pasarelli, 79 Nev. 203, 

207-208, 380 P.2d 919, (1963).   
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The Haspray Court went on to say: 

They would have to be taken and construed together as if written on the same 
paper and signed by both parties.  The law in such case deals with the matter as it 
really was – as one transaction – and therefore all the papers drawn up 
simultaneously bearing the same subject are held to be but one contract, although 
written on several papers. 
 
Id.    

In this matter the said exhibit was specifically referenced in the release on multiple 

occasions.  See Exhibit “4” at P. 1-4.  Indeed, the exhibit is specifically mentioned and 

referenced in the very paragraph which states that, “ANY LANGUAGE THAT WOULD BE 

READ TO IN ANY WAY IMPACT PLAINTIFF’S RIGHTS AGAINAST RICHARD 

DUSLAK and/or JUSTIN SESMAN . . . SHALL BE DEMED NULL AND VOID.”  Id at P. 4.  

As the exhibit was specifically incorporated into the release by the references and thus is 

considered included in the release, to the extent the exhibit contains any language that would 

impact SIMONE’s rights against DUSLAK and/or SESMAN, the said language is deemed null 

and void by the express terms of the release itself.  QBE cannot be allowed to slip words into an 

exhibit to the release and thereby undermine one of the most clearly delineated and fundamental 

terms of the entire settlement.   

 As QBE’s motion concedes, once the material terms of a settlement are agreed upon and 

reduced to writing, the terms are valid and enforceable. Grisham v. Grisham, 128 Nev. 679 

(2012).  Additionally, under EDCR 7.50 the agreement that was placed on the record on 

October 18, 2021, which specifically agreed that SIMONE’s rights against DUSLAK and/or 

SESMAN are not affected, is enforceable as well.  SIMONE has the right to enforce the terms 

of the settlement that specifically permit him to retain and pursue “all rights to pursue any 

claims against RICHARD DUSLAK and/or JUSTIN SESMAN”.  Id at P. 4 (emphasis added).  

3A.App.574

3A.App.574



 

 

Page 20 of 25 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

SIMONE has the right to enforce the terms that were agreed upon on the record by all parties 

that, when it comes to DUSLAK and/or SESMAN whom all parties involved knew had been 

defaulted, “this settlement does not affect them”.��Id at P. 6 L. 15-19.  Any motion to “enforce” 

the settlement in a manner that would affect DUSLAK and/or SESMAN, and any motion to 

“enforce” the settlement in a manner that would not allow SIMONE to retain, “all rights to 

pursue any claims” against DUSLAK and/or SESMAN needs to be denied so that SIMONE 

may retain the benefit of the bargain and pursue claims clearly retained by the plain language of 

the agreement.   

II. The Court Must Enforce The Agreement Placed On The Record October 
18, 2019 Which Would Control Any Subsequent Agreement(s). 
 

 Under EDCR 7.50 agreements that are placed on the record are enforceable.  In the 

instant matter the agreement that was placed on the record on October 18, 2019, and was agreed 

to by all parties present, included an agreement that “nothing in any of these releases or any of 

the settlement affects any rights Dr. Russo may have against any person or entity related to 

the claims of the two individuals who have been defaulted”.  See, Exhibit “3” at P. 10 L. 24 – 

P. 11 L. 21.  This agreement is enforceable under EDCR 7.50.  QBE’s claim over a year later 

that the settlement documents somehow affected Dr. Russo’s rights against the two individuals 

who had been defaulted (DUSLAK and SESMAN) is an apparent admission that QBE 

attempted to violate the agreement between the parties that was placed on the record on October 

18, 2019 and is enforceable under EDCR 7.50.  That agreement plainly included the fact that 

the settlement documents would not affect any rights Dr, Russo may have against DUSLAK 

and/or SESMAN.  The Court should not permit such a violation of the enforceable agreement.     

 QBE’s apparent attempt to violate the agreement that was placed on the record October 

18, 2019 must be rectified by this Court holding that any language in any settlement documents 
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that would affect SIMONE’s rights against DUSLAK and SESMAN is invalid as such language 

would be in clear violation of the agreement that was placed on the record October 18, 2019 

which was that nothing in any of the releases of settlement documents would affect SIMONE’s 

rights against DUSLAK and/or SESMAN.   

III. SIMONE Is Not Prosecuting Any Suit Against QBE Or SUNSRISE 

 QBE’s motion inaccurately claims that SIMONE is prosecuting a suit against QBE.  In 

November 2020 it was QBE that chose to file and prosecute a declaratory relief action in federal 

court which asked the court to declare that DUSLAK and SESMAN do not qualify for coverage 

under the applicable insurance contract.  See Exhibit “6”.� �The question of whether DUSLAK 

and/or SESMAN qualify for coverage under the QBE insurance policy is a dispute between 

QBE, DUSLAK, and SESMAN as SIMONE is not a party to the said contract.   

 For reasons known only to QBE, QBE chose to include SIMONE as a party to the 

declaratory relief.  Id.  SIMONE therefore answered the QBE lawsuit and initially filed a 

counterclaim.  See Exhibit “7”.��SIMONE’s�counterclaim however does not ask QBE to pay any 

money to SIMONE.  Id at P. 29.  The counterclaim asks only that, should the federal court 

resolve QBE’s dispute between DUSLAK and SESMAN by declaring that DUSLAK and 

SESMAN are covered under the QBE policy, that SIMONE receive the funds from DUSLAK 

and/or SESMAN in an amount necessary to satisfy the Judgment SIMONE has against them.  

Id. 

 After SIMONE filed the answer to the declaratory relief action, counsel for QBE 

claimed that certain assertions in the counterclaim violated the “stipulation”�that�was a part of 

the release and agreement to settle the instant matter.  Counsel for SIMONE advised that 

because the release itself deemed any language impacting SIMONE’s�rights�against�DUSLAK�
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and/or SESMAN to be “NULL�AND�VOID”, and because the settlement agreement specifically 

stated SIMONE would “retain all rights to pursue any claims against RICHARD DUSLAK 

and/or JUSTIN SESMAN”, there did not seem to be a conflict between the settlement and the 

answer.   

 QBE then filed an amended complaint in the declaratory relief action.  In filing his 

answer to the same SIMONE, in an abundance of caution, withdrew any assertions of DUSLAK 

and/or SESMAN being employees and instead included the fact that SUNRISE had stated 

DUSLAK and SESMAN were employees, which SUNRISE did on multiple occasions.  See, 

Exhibit “8”.6  The amended counterclaim, just like the original counterclaim, asked only that if 

DUSLAK and/or SESMAN recover from QBE that those funds be paid to SIMONE.   

 On January 4, 2021 DUSLAK and SESMAN, through their own counsel, filed their 

answer to QBE’s declaratory relief action, and filed their own counterclaims.  See, Exhibit “9”.  

As DUSLAK and SESMAN chose to pursue their claims against QBE, and as under the law any 

funds DUSLAK and/or SESMAN recover from QBE are due and owing to SIMONE, SIMONE 

withdrew his original and amended counterclaim on January 11, 2021.  See Exhibit “10”.   

 SIMONE is defending the declaratory relief action QBE chose to file.  Even when 

SIMONE filed a counterclaim he did not seek relief from QBE, but instead sought that 

DUSLAK and SESMAN pay any monies they recover to SIMONE as necessary to satisfy the 

Judgment SIMONE has against DUSLAK and SESMAN.  In any event, as SIMONE has 

withdrawn the counterclaims, at present SIMONE is not prosecuting any action against QBE or 

SUNRISE at all.  As SIMONE is not prosecuting any action against QBE or SUNRISE, there is 

 
6 It is unclear why QBE’s motion referred the Court to assertions made in the original 
counterclaim when SIMONE had already amended that counterclaim and amended the said 
assertions.   
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nothing to “enforce”.��In�any�event, any “enforcement”�of�the�agreement that would affect any 

of SIMONE’s� rights to pursue any claims against RICHARD DUSLAK and/or JUSTIN 

SESMAN, as specifically agreed by QBE and SUNRISE should be denied.   

IV. The Motion To “Enforce” Seeks To Strip DUSLAK And SESMAN Of All 
Due Process Rights. 
 

 DUSLAK and/or SESMAN either qualify for coverage under the QBE policy or they do 

not.  The issue of whether DUSLAK and/or SESMAN qualify for coverage needs to be 

determined by the federal court judge in applying the “economic realities” test.  See Real v. 

Driscoll Strawberry Assocs., Inc., 603 F.2d 748, 755 (9th Cir, 1979) (“economic realities, not 

contractual labels, determine employment status”) (citing Rutherford Food Corp. v. McComb, 

supra,, 67 S.Ct. 1473; Usery v. Pilgrim Equipment Co., 527 F.2d 1308, 1315 (1976).  QBE’s 

motion seems to ask that this Court declare that SIMONE is only permitted to recover funds 

against DUSLAK and/or SESMAN out of DUSLAK and SESMAN’s own pockets.  What is 

worse is that the instant motion asks this court to adjudicate DUSLAK and SESMAN’s rights to 

coverage without giving any due process to DUSLAK or SESMAN to be heard on the matter.  

Such must not be permitted.   

 SIMONE, with the full knowledge of QBE and SUNRISE, procured a judgment against 

DUSLAK and SESMAN.  DUSLAK and SESMAN owe that money to SIMONE.  DUSLAK 

and SESMAN must be allowed a fair opportunity to be heard and argue their rights to 

indemnification in the QBE declaratory relief action.  There is nothing in the agreement 

between SUNRISE and SIMONE that would prevent DUSLAK and/or SESMAN from being 

heard in the declaratory relief action and having their rights to coverage (if any) adjudicated on 

the merits.   
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 Additionally, the settlement agreement specifically states that any and all rights 

DUSLAK and/or SESMAN have to any insurance coverage are preserved and not affected by 

the settlement.  See, Exhibit “4”.  The settlement specifically preserved all rights DUSLAK and 

SESMAN have or may have to coverage.  The settlement states “ANY LANGUAGE THAT 

WOULD BE READ TO IN ANY WAY IMPACT . . . THE RIGHTS RICHARD DUSLAK 

and/or JUSTIN SESMAN HAVE HAD, HAVE, OR MAY HAVE AGAINST ANY PERSON 

OR ENTIRY AT ANY TIME . . . SHALL BE DEEMED NULL AND VOID.”� � Id.  QBE 

should not be allowed to undermine the rights of DUSLAK and/or SESMAN to coverage by 

“enforcing”�a�settlement�in�a�manner�that�would�violate�such�key�terms�of�the�settlement�itself.�� 

CONCLUSION 

 For the foregoing reasons SIMONE respectfully requests this Court deny QBE’s motion 

to intervene and deny the motion to “enforce” the settlement as well.  The Court should further 

hold that the 2019 settlement of this matter did not affect any rights SIMONE may have against 

DUSLAK and/or SESMAN as agreed on the record by all active parties on October 18, 2019, 

and further find that SIMONE retains all rights to pursue any claims against DUSLAK and/or 

SESMAN as specifically set forth on the record and in the subsequent settlement documents.   

  DATED this 15th day of January, 2021. 

          LAW OFFICE OF DAVID SAMPSON, LLC. 
 

                                 BY:_/s/  DavidSampson__ 

       DAVID SAMPSON, ESQ. 
Nevada Bar No.6811 

LAW OFFICE OF DAVID SAMPSON, LLC. 
630 S. 3rd St. 
Las Vegas NV 89101 
Fax No: 888-209-4199 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), I certify that I am an employee of the LAW OFFICE OF 

DAVID SAMPSON, LLC., and that on this 15th day of January, 2021, I served a copy of the 

foregoing OPPOSITION on all the remaining parties in this matter via the court’s�electronic 

online filing system and as follows: 

RAMIRO MORALES, ESQ. 
600 S. Tonopah Dr. Suite 300 
Las Vegas NV 89106 
Attorneys for Non-Party QBE  
Insurance Corporation  
 
LEONARD FINK, ESQ. 
9075 W. Diablo Dr. Suite 302 
Las Vegas NV 89148 
Counsel for SUNRISE   
 
And 
 
Via U.S. Mail: 

JUSTIN SESMAN 

4775 Topaz Street, Apt. 235 

Las Vegas, NV 89121 

Via U.S. Mail: 

RICHARD DUSLAK 

4012 Abrams Ave. 

Las Vegas, NV 89110 

 

 

      

______/s/ Amanda Nalder________________________ 

     An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC. 
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RSPN 
LEONARD T. FINK, ESQ. 
Nevada Bar No.  6296 
JONATHAN C. PATTILLO, ESQ. 
Nevada Bar No. 13929 
SPRINGEL & FINK LLP 
10655 Park Run Drive, Suite 275 
Las Vegas, Nevada 89144 
Telephone: (702) 804-0706 
Facsimile: (702) 804-0798 
E-Mail: lfink@springelfink.com 
  jpattillo@springelfink.com 
 
Attorneys for Defendant, 
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
*** 

 

 
SIMONE RUSSO,  
 
  Plaintiffs,  
v.  
 
COX COMMUNICATIONS LAS VEGAS, INC. 
D/B/A COX COMMUNICATIONS; IES 
RESIDENTIAL, INC.; SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION; J&G LAWN 
MAINTENANCE; KEVIN BUSHBAKER; PW 
JAMES MANAGEMENT & CONSULTING, 
LLC; AND DOES 1-V, AND ROE 
CORPORATIONS I-V, inclusive 
 
  Defendants  

 

) 
) 
) 
) 
) 
) 
) 
) 
)  
) 
) 
) 
) 
) 
) 
 

Case No.:   A-17-753606-C 
Dept. No.:  XVI 
 
 
DEFENDANT SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION’S SECOND 
SUPPLEMENTAL RESPONSES TO 
PLAINTIFF’S FIRST SET OF 
INTERROGATORIES  

 
DEFENDANT SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION’S SECOND 

SUPPLEMENTAL RESPONSES TO PLAINTIFF’S FIRST SET OF INTERROGATORIES 

 
 

 
 

 
 

 

 

COMES NOW, Defendant SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION 

(“SUNRISE VILLAS”), by and through its counsel of record, the law firm of Springel & Fink LLP, and 

hereby submits its Second Supplemental responses to Plaintiff SIMONE RUSSO’S First Set of 

Interrogatories pursuant to NRCP 33: 

Case Number: A-17-753606-C

ELECTRONICALLY SERVED
3/2/2018 10:27 AM
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PRELIMINARY STATEMENT 

 SUNRISE VILLAS objects to each and every one of these Interrogatories as to form in nature, 

boilerplate and “shotgun.” 

 It should be noted that SUNRISE VILLAS has not fully completed its investigation of the facts 

relating to this case, has not fully completed discovery in this action, and has not completed preparation 

for trial. All of the responses contained herein are based only upon such information and documents 

which are presently available to and specifically known to SUNRISE VILLAS, and disclose only those 

contentions which presently occur to it. As discovery proceeds, witnesses, facts, and evidence may be 

discovered which are not set forth herein, but which may have been responsive to an Interrogatory.       

 Facts and evidence now known may be imperfectly understood, or the relevance or consequence 

of such facts and evidence may be imperfectly understood and, accordingly, such facts and evidence 

may, in good faith, not be included in the following responses.     

 It is anticipated that further discovery, independent investigation, legal research, and analysis 

will supply additional facts, add meaning to the known facts, as well as establishing entire new factual 

conclusions and legal contentions, all of which may lead to substantial additions to, changes in, and 

variations from the contentions herein set forth. The following responses are given without prejudice to 

SUNRISE VILLAS’ right to produce evidence of any subsequently discovered facts or witnesses which 

it may later recall. SUNRISE VILLAS accordingly reserves the right to change any and all answers 

herein as additional facts are ascertained, analyses are made, legal research is completed, and 

contentions are made. The responses contained herein are made in a good faith effort to supply as much 

factual information and as much specification of legal contentions as is presently known, but should in 

no way be to the prejudice of SUNRISE VILLAS in relation to further discovery, research or analysis.   

 SUNRISE VILLAS assumes no obligation to voluntarily supplement or amend these responses to 

reflect witnesses, facts, and evidence following the filing of these responses other than required under 

NRCP 26(e) and 16.1. In addition, because some of these responses may have been ascertained by its 

attorneys and investigators, SUNRISE VILLAS may not have personal knowledge of the information 

from which these responses are derived.    

/ / / 
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RESPONSES TO INTERROGATORIES 

REQUEST NO. 1: 

Please describe in full detail the location of the cable/wire, in the area of the walkway in question 

prior to the incident that is the subject of this lawsuit, and if in need of repair state the date it became in 

need of repair and/or removal, why it was in need of repair and/or removal, and the plans of Defendant, 

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION to make repairs and/or removal. 

RESPONSE TO REQUEST NO. 1: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad. SUNRISE VILLAS’ objection notwithstanding, SUNRISE VILLAS does not have any 

information responsive to this Interrogatory. It is SUNRISE VILLAS’ understanding that the cable/wire 

where the wire was located is at the base of the driveway near the expansion joint between the driveway 

and the curb. SUNRISE VILLAS never received notice of the wire, and never received notice for any 

need for its repair. SUNRISE VILLAS employs a new management company, has a completely new 

Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 1: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 1 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, regarding the identity of any employees or Board 

officers who may have information pertinent to this Interrogatory. After failing to locate any employee 

or officer with knowledge of the location of the wire or its need of repair, SUNRISE VILLAS 

determined that it was without knowledge to respond to this Interrogatory. 

REQUEST NO. 2: 

Please identify each and every employee of Defendant, SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION who participated in the installation, repair and/or removal of the cable/wire that was 

positioned across the lawn and/or walkway at 4617 Madreperla Street, Las Vegas, NV 89121 in the area 

where Plaintiff fell.  

3A.App.584
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RESPONSE TO REQUEST NO. 2: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad as to the meaning of the word “employee.” SUNRISE VILLAS’ objection notwithstanding, 

SUNRISE VILLAS does not have any information responsive to this Interrogatory. SUNRISE VILLAS 

employs a new management company, has a completely new Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 2: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged, 

in that it does not have any information responsive to this request. No employees of SUNRISE VILLAS 

installed, repaired, or removed the cable wire. 

SECOND SUPPLEMENTAL RESPONSE TO REQUEST NO. 2: 

 SUNRISE VILLAS’ answer remains the same. SUNRISE VILLAS consulted with its current 

management company and the current Board of Directors, including Board President Al Stubblefield, 

and could not identify any prior officers or Board members who knew of whether SUNRISE VILLAS 

installed, repaired or removed the cable wire. SUNRISE VILLAS believe that no such employee exists. 

SUNRISE VILLAS spoke with some former Board members, but they did not have the information 

requested. 

REQUEST NO. 4: 

Please identify all outside contractors who Defendant, SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION, retained to care for the residences in the neighborhood, including but not limited to 

4617 Madreperla Street, Las Vegas, NV 89121. Please provide information sufficient for the service of a 

subpoena. 

RESPONSE TO REQUEST NO. 4: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague, 

overbroad, overly burdensome and likely to lead to inadmissible evidence. SUNRISE VILLAS’ 

objection notwithstanding, SUNRISE VILLAS does not maintain any of the residences on the Property. 

Regardless, SUNRISE VILLAS employs a new management company, has a completely new Board, 

and is unaware of such information.  
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Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 4: 

 SUNRISE VILLAS withdraws its objection. Please see the previously produced Association 

Meeting Minutes, Bates Numbers SVHA000557 – SVHA000562 concurrently produced with SUNRISE 

VILLAS’ Fourth Supplemental Disclosure of Witnesses and Documents, specifically, reference to the 

firms “Fascia Painting,” “Noble Tree (5967 Harrison Dr., Las Vegas, NV 89120),” and “Pacific View.” 

This is all the information SUNRISE VILLAS has on these entities at this time.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 4: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, and inquired into any prior employees and Board 

members with this information. After consulting with current board President Al Stubblefield, 

SUNRISE VILLAS could only identify these contractors.  

REQUEST NO. 6: 

If anybody reported to Defendant SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION, an 

incident relating to a cable/wire in the Sunrise Villas IX neighborhood, prior to the incident that is the 

subject of this lawsuit, please identify each such individual and the facts and circumstances of each 

incident reported. 

RESPONSE TO REQUEST NO. 6: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad as to the meaning of the word “reported.” SUNRISE VILLAS’ objection notwithstanding, 

SUNRISE VILLAS does not have any information responsive to this request. SUNRISE VILLAS 

employs a new management company, has a completely new Board, and is unaware of such information. 

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 6: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged.  

SECOND SUPPLEMENTAL RESPONSE TO REQUEST NO. 6: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

3A.App.586
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Directors, including Board President Al Stubblefield, and SUNRISE VILLAS was unable to locate any 

person or document indicating a warning about the wire before the incident. Thus, SUNRISE VILLAS 

does not have any information responsive to this request. 

REQUEST NO. 8: 

Please identify all manuals, policies, procedures, guides or handbooks used by Defendant, 

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION, or any other written documents that address 

customer/resident safety. 

RESPONSE TO REQUEST NO. 8: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague, 

overbroad, and likely to lead to the discovery of inadmissible evidence. SUNRISE VILLAS also objects 

to this Interrogatory, as it is vague and does not define the meaning of the term “resident safety.” 

SUNRISE VILLAS’ objection notwithstanding, SUNRISE VILLAS does not have any information 

responsive to this request. SUNRISE VILLAS employs a new management company, has a completely 

new Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 8: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 8 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, SUNRISE VILLAS was unable to locate any 

manuals, policies, procedures, guides or handbooks pertaining to resident safety in its possession. Thus, 

SUNRISE VILLAS could not identify any information responsive to this request. 

REQUEST NO. 11: 

Please identify each and every person and/or entity that performed and/or was responsible for 

lawn maintenance, repair, and/or cleaning for 4617 Madreperla Street, Las Vegas, NV 89121 and the 

surrounding homes from January 1, 2016 through September 15, 2016. 

RESPONSE TO REQUEST NO. 11: 

 SUNRISE VILLAS objects to this Interrogatory on the grounds that it is overly broad and overly 
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burdensome. It also calls for the admission of inadmissible evidence. SUNRISE VILLAS’ objection 

notwithstanding, under the CC&Rs, SUNRISE VILLAS is not responsible for the cleaning of 4617 

Madreperla Street. SUNRISE VILLAS employs a new management company, has a completely new 

Board, and is unaware of such information. SUNRISE VILLAS has the understanding that it retained 

J&G LAWN MAINTENANCE on or about August 2016.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 11: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS believes it employed Richard 

Duslak and Justin Sesman for lawn maintenance repair and/or cleaning prior to September 2016 and 

terminated this contract before retaining J&G LAWN MAITENANCE on or about September 8, 2016.  

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 12: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, SUNRISE VILLAS discovered HOA Board 

Meeting Minutes from 2016. These documents identified Mr. Sesman and Mr. Duslak who did lawn 

maintenance prior to the date of September 15, 2016. It is unclear what time they began doing this work 

for SUNRISE VILLAS, but it was during the time frame specified by PLAINTIFF. The Board 

terminated Mr. Duslak on or about September 8, 2016. SUNRISE VILLAS reserves the right to 

supplement its response if it locates any other additional people or entities.  

 

DATED this 2nd day of March, 2018. 

 
SPRINGEL & FINK LLP 
 

 
      By:      /s/ Jonathan C. Pattillo             .  .   

LEONARD T. FINK, ESQ. 
Nevada Bar No.  6296 
JONATHAN C. PATTILLO, ESQ. 
Nevada Bar No. 13929 
10655 Park Run Drive, Suite 275 
Las Vegas, Nevada  89144 

 
Attorneys for Defendant,  
SUNRISE VILLAS IX HOMEOWNERS 

 ASSOCIATION 
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CERTIFICATE OF SERVICE 
Simone Russo v. Cox Communications Las Vegas, Inc., et al. 

District Court Case No. A-17-753606-C 
 
STATE OF NEVADA ) 
    )  ss. 
COUNTY OF CLARK  ) 
 
 I, Phaedra L. Calaway, declare: 
 
 I am a resident of and employed in Clark County, Nevada.  I am over the age of eighteen years 
and not a party to the within action.  My business address is 10655 Park Run Drive, Suite 275, Las 
Vegas, Nevada, 89144. 
 
 On March 2, 2018, I served the document described as DEFENDANT SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION’S SECOND SUPPLEMENTAL RESPONSES TO 
PLAINTIFF’S FIRST SET OF INTERROGATORIES on the following parties: 
 

SERVED VIA DISTRICT COURT’S E-FILING VENDOR SYSTEM 
 
          VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, 

in the United States mail at Las Vegas Nevada.  I am “readily familiar” with the firm’s practice of collection and 
processing correspondence by mailing.  Under that practice, it would be deposited with the U.S. postal service on 
that same day with postage fully prepaid at Las Vegas, Nevada in the ordinary course of business 

 
           VIA FACSIMILE:  by transmitting to a facsimile machine maintained by the person on whom it is served at the 

facsimile machine telephone number at last given by that person on any document which he/she has filed in the 
cause and served on the party making the service.  The copy of the document served by facsimile transmission 
bears a notation of the date and place of transmission and the facsimile telephone number to which transmitted.  
A confirmation of the transmission containing the facsimile telephone numbers to which the document(s) 
was/were transmitted will be maintained with the document(s) served. 

 
   X     __ VIA ELECTRONIC SERVICE: by submitting the foregoing to the Court’s E-filing System for Electronic 

Service upon the Court’s Service List pursuant to EDCR 8.  The copy of the document electronically served 
bears a notation of the date and time of service.  The original document will be maintained with the document(s) 
served and be made available, upon reasonable notice, for inspection by counsel or the Court. 

 
 I declare under penalty of perjury that the foregoing is true and correct. 
 
 Executed this 2nd day of March, 2018 at Las Vegas, Nevada. 
 
 
      By:      /s/ Phaedra L. Calaway             .  .   
       Phaedra L. Calaway 
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630 S. 3rd Street Las Vegas, NV 89101      Phone: 702-605-1099     Fax: 888-209-4199 

September 18, 2019 
 
VIA FACSIMILE AND EMAIL 
 
Community Association Underwriters Agency 
2 Caufield Place 
Newtown, PA 18940 
Fax: 267-757-7434 
Attn: Harry Stavrakis 
Email: hstavrakis@cauinsure.com 
 
Re:  Our Client:      Simone Russo 
        Date of Incident:  08/27/2016 
        Location:      4617 Madre Perla Street, Las Vegas, NV  
        Claim No.:   95126 
 
Dear Harry: 
 
As you aware, some time ago our office initiated litigation against Justin Sesman, Richard 
Duslak, as well as PW James Management & Consulting related to the above-noted incident.  
We write at this time to advise Community Association Underwriters Agency that the Court 
has entered default against Justin Sesman, Richard Duslak, and PW James Management & 
Consulting in this matter.  We have attached a copy of the defaults for your convenience. 
 
Please contact our office with any questions.  
 
Very truly yours, 
LAW OFFICES OF DAVID SAMPSON 

David Sampson 
David Sampson, Esq. 
DS:an 
 
Attachments 
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CASE NO. A-17-753606-C 
 
DOCKET U 
 
DEPT. XVI 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * *  

SIMONE RUSSO, )
 )
           Plaintiff, )
 )
      vs. )
                               )
COX COMMUNICATIONS LAS VEGAS, )
 )
           Defendant. )
__________________________________ )
 

REPORTER'S TRANSCRIPT  
OF  

MOTIONS  
 
 

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS 

DISTRICT COURT JUDGE  

 

DATED FRIDAY, OCTOBER 18, 2019  
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APPEARANCES: 

FOR THE PLAINTIFF RUSSO: 
 
 

DAVID SAMPSON, LLC  
 

BY:  DAVID F. SAMPSON, ESQ. 
 

200 W. CHARLESTON BOULEVARD 
 

LAS VEGAS, NV 89106 
 

(702) 605-1099 
 

(702) 888-209-4199 
 

DAVIDS@INJURYHELPNOW.COM 
 

 

FOR THE DEFENDANT IES RESIDENTIAL: 
 

MORRIS SULLIVAN LEMKUL & PITEGOFF  
 

BY:  CHRISTOPHER A. TURTZO, ESQ. 
 

3770 HOWARD HUGHES PARKWAY 
 

SUITE 170 
 

LAS VEGAS, NV 89169 
 

(702) 405-8100 
 

TURTZO@MORRISSULLIVANLAW.COM 
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LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C. 
 

BY:  DAVID CLARK, ESQ. 
 

BY:  JULIE FUNAI, ESQ. 
 

9900 COVINGTON CROSS DRIVE 
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(702) 382-1500 
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APPEARANCES CONTINUED: 
 
FOR KEVIN BUSHBAKER: 
 
 

 
SGRO & ROGER 
 
BY:  JOSPEH MELORO, ESQ. 
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LAS VEGAS, NEVADA; FRIDAY, OCTOBER 18, 2019  

9:09 A.M. 

P R O C E E D I N G S  

* * * * * * *  

 

THE COURT:  All right.  Good morning.  Let's

go ahead and place our appearances for the record.  

MS. SAMPSON:  David Sampson for Dr. Russo.

MR. FINK:  Good morning, your Honor.  Leonard

Fink for Sunrise Villas IX HOA.

MR. TURTZO:  Good morning, your Honor.

Christopher Turtzo for IES Residential and Cox

Communications Las Vegas.

MR. MELORIO:  Good morning, your Honor.

Joseph Meloro for Kevin Bushbaker.

MS. FUNAI:  Good morning, your Honor.  Julie

Funai on behalf of the defendant Chris Scarcelli.

MR. CLARK:  And good morning, your Honor.

David Clark on behalf of the defendant Chris Scarcelli.

THE COURT:  All right.  Once again good

morning.  I see there's one matter on calendar this

morning.  But did we come to some sort of resolution

that would make the issue moot; do we know?

MR. FINK:  Your Honor, we have -- as of last

night about 4:30 4:45, we have a global settlement09:10:26
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involving all the parties that are involved.

THE COURT:  All right.  That makes it moot;

right?

MR. FINK:  Well, we still need to have the

Court determine the settlement is in good-faith --

THE COURT:  I understand. 

MR. FINK:  -- because of the further actions

Mr. Sampson is going to take against the defaulted

parties.

THE COURT:  I know you agree. 

MS. SAMPSON:  I do.  And I think Mr. Fink said

it correctly, but I wanted to make sure it was on the

record that, yes, it's against all parties that

answered and are currently involved.

THE COURT:  In this case.

MS. SAMPSON:  Well, there are two other

parties in this case who have been defaulted that we're

still -- this settlement does not affect them, which is

the purpose of the good faith.

MR. FINK:  And it will also include PW James.

MS. SAMPSON:  Correct.  That is correct.

MR. CLARK:  I guess --

THE COURT:  Mr. Clark, sir.

MR. CLARK:  I guess for the record, your

Honor, we would join in the global settlement.  I would09:11:06
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make an oral motion as a joinder to the motion for

good-faith settlement.

THE COURT:  Okay.  Mr. Meloro.

MR. MELORIO:  We join as well for the

good-faith settlement.

THE COURT:  Okay.  And I just want to make

sure the record is very clear in this regard.  I've had

an opportunity to review the motion for good-faith

settlement.  And notwithstanding the fact there's no

opposition, based upon the current status of Nevada

law, and NRS 17.245, all the case law specifically

interpreting the statute including Velsicol, MGM

factors, and the like, it clearly meets that.

I also included -- I also considered the

liability permutations.  I think that's in Velsicol and

so on.  And especially under the facts of this case,

there's no question this is good faith.  I can say that

with no doubt.

So as far as the motion of good-faith

settlement and reflecting the global settlement of the

parties to this case that have actively litigated, I'm

granting that motion.

MR. FINK:  That would also be including PW

James?

THE COURT:  Yes, sir.09:12:23
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MR. FINK:  Thank you, your Honor.

MS. SAMPSON:  Ones that are actively litigated

and PW James.

THE COURT:  Yes. 

MR. TURTZO:  Maybe out of the abundance of

caution given how long --

THE COURT:  Mr. Turtzo, go ahead.

MR. TURTZO:  -- it's taken to get to this

point, I think we ought to make sure we have a clear

record of we put material terms of the partial

settlement on the record on Wednesday.  Now we've got

some two additional parties joining in.  I think unless

anybody disagrees, it would be good to just

re-kind-of-confirm exactly what the additional

settlement terms are.

MR. FINK:  Agreed.

MR. TURTZO:  Okay.

MS. SAMPSON:  No objection.

MR. TURTZO:  As far as I understand it, so the

settlement payment to the plaintiff is not -- has not

changed.  That's still the amount that was put on the

record $355 thousand.  It's being funded by insurance

carriers on behalf of Cox and IES Residential and

Sunrise Villas IX.

And then additionally parties receiving a09:13:21
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release from the plaintiff include IES Residential, Cox

Communications, the Sunrise HOA, PW James, and now

defendant Chris Scarcelli and defendant Kevin Bushbaker

will also be released as part of that settlement.  The

plaintiff is releasing his claims against them.

In addition, all of the parties that I just

named are releasing any current or future cross-claims

for equitable indemnity, contribution, or otherwise.

All currently alleged or potential cross-claims amongst

those parties only are being released as part of the

global settlement.

MR. FINK:  Including any current claims for

fees and costs by anyone that's currently involved in

the case.

MR. CLARK:  That's the part I was going to

say.

THE COURT:  Everyone agree.

MR. CLARK:  Agreed.

MR. MELORIO:  Yes, your Honor.

THE COURT:  Great job, Mr. Turtzo.

MR. TURTZO:  And as before, the settlement

will be reduced to a settlement agreement and release.

One thing that we didn't state on Wednesday is the

plaintiff will be responsible for satisfaction of any

liens as typical in settlement of any personal injury09:14:32
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action.

THE COURT:  I understand.

Is that correct, Mr. Sampson?

MS. SAMPSON:  That's correct.  And that's the

only other thing I would ask is again that the

agreement, any document that's generated:  One, I'd

like to have that document generated as soon as

possible.  I recommended perhaps next Tuesday since

everyone seemed to have their schedule booked out today

and Monday for trial, we ought to have plenty of time

to draft a release.  But whatever documents they want

drafted, if I could have that the sooner the better.  I

don't want to wait two, three weeks for it.  Because

one of the -- one of the things I was able to utilize

to -- for and my client relied upon to agree to the

settlement was that he would get his money in

relatively short order.  I think we talked about two

weeks from when he signs the documentation.

I certainly wouldn't hold it as a material

term if it took three weeks, but I don't want to wait

three weeks for the release and then three more weeks

for the check.  That kind of thing.  So I just want to

get it done in short order.  

And then that the terms of whatever documents

we sign or that my client has asked to sign comport09:15:35
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with what was discussed Wednesday, and what's being

discussed today, and no new terms, and those types of

things.  And, I guess, most of all that nothing in any

of these releases or any of the settlement effects -- I

apologize.

THE MARSHAL:  That's all right.

MS. SAMPSON:  Affects any rights Dr. Russo may

have against any person or entity related to the claims

of the two individuals who have been defaulted, and any

claims that they may have against anybody would not be

affected by this settlement.  So as long as we're clear

on all of that.

MR. FINK:  I'm sorry.  The last clause, that

they would have...

MS. SAMPSON:  That they would have against --

MR. FINK:  Not against --

MS. SAMPSON:  Obviously, not for contribution

against a party.

THE COURT:  And/or equitable indemnity.  

MR. CLARK:  Right.

MR. FINK:  Right.

MR. TURTZO:  Right.

MR. FINK:  Between Mr. Turtzo and I, we'll

work out getting the settlement agreement done.

MR. TURTZO:  Yes.09:16:26
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THE COURT:  And I think they understand,

Mr. Sampson, time is of the essence.  In fact, it's

okay if you turn your phones on again.

Anyway, is there anything else I can help you

with?

MR. FINK:  No, Judge.  I know that we were

waiting, obviously, to have a jury come in, and so we

could dismiss the jury.  My only question is we had one

juror who wasn't going to be here until I think 10:30

or 11:00 o'clock because of, I think, a dental -- 

MR. CLARK:  Doctor's appointment.

THE COURT:  Doctor's appointment.

MR. FINK:  Doctor's appointment.

THE COURT:  And we'll deal with him.  You

don't have to wait for him.

MR. FINK:  We don't have to wait for them.

THE COURT:  No, no, no.  You don't have to

wait for them.

And just as important too, if you want to

wait, you probably should because we're going to bring

the panel in.  I'm going to explain to them the impact

of service, and it doesn't always result in a verdict;

right?  For example, if they didn't come down here

today, this case would not be resolved, and served;

right?09:17:13
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MR. FINK:  Right.

THE COURT:  I mean, really.  That's just kind

of how it is.  It is all part of the process.  And I

want to explain to them because I don't want them to

walk away with a bad taste saying they wasted their

time coming down to the courthouse.  They didn't.  And

the days they've spent, what was it five days?  Is it

five days?  Four days?

MR. FINK:  It's been a week.

THE COURT:  Yeah.  I mean, that's as important

as sitting through October 31 because ultimately it

resulted in a resolution.  And I'll explain all that to

them.

MR. FINK:  And in these circumstances I

usually like to be around to offer any answer to any

questions about the process we're doing.  So that's

something I think that's important for us.

THE COURT:  You can stay here.  If they want

to talk, some of them will talk.  I'm going to tell you

this, I anticipate they'll be very pleased.

MR. FINK:  I think.

MS. SAMPSON:  Ms. Erickson will be very

pleased.

THE COURT:  Yes.  They'll be very pleased.  

But, yeah, that's what we'll do.  And so we09:18:00
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won't tell them anything.  

And at 9:30, line them up, Mr. Marshal.

THE MARSHAL:  Yes, your Honor.

THE COURT:  We'll bring them in.  And I'll

talk to them for a little bit and explain to them what

happened.  And I'll explain how that's part of the

process.  And let them know.  And there's no question

about this, if they wouldn't have served, I mean,

people aren't willing to serve, we can't have trials.

We can't have resolution.  And this is actually a

better resolution because there's no appeals.  It's

final; right?

MS. SAMPSON:  That's right.

THE COURT:  So anyway...

MR. TURTZO:  We will submit -- I guess, we're

still on the record; correct?

THE COURT:  Yes.

MR. TURTZO:  To be clear on the motion for

good-faith settlement, Mr. Scarcelli and Mr. Bushbaker

orally join in the motion; correct?

MR. CLARK:  Correct.  

MR. TURTZO:  And so when we submit the order

to the Court what we will do is we will reflect the

relief -- if it's acceptable to the Court we will --

the order will not include the summary judgment request09:18:55
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or dismissal of cross-claims.  It will instead indicate

the parties have agreed to release all such claims, and

it will simply be a standard good-faith settlement

determination including Mr. Scarcelli and Mr. Bushbaker

as well if that's acceptable.

THE COURT:  There's acceptable.  Because, I

mean, those are the facts.

MR. TURTZO:  And we will circulate that order

to everybody, obviously, to get input.

MR. CLARK:  Yes.

MR. TURTZO:  We will have it ready.  And we'll

submit.  But I just want to make sure in terms of the

good-faith settlement it will include those parties as

well, and we'll amend the proposed relief accordingly.

THE COURT:  And, Mr. Turtzo, I appreciate the

details because details do matter as you know.

And last, but not least, as far as that's

concerned I'm going to be here all next week.  So just

like the order shortening time, you're not -- 

MS. SAMPSON:  I'd like to know.  We'd like to

do a request to get our default prove-up set against

with the defaulted parties as quickly as we can.  So

that's one thing I was thinking.

THE COURT:  Here's the thing, you have to

understand this, I can't circumvent due process.  09:19:57
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MS. SAMPSON:  No. 

THE COURT:  So you have to do the application

and prove up.  And there is a reason for that.  Because

at the end of the day what it does, it saves people a

lot of time.  It does.  Because one of -- I mean, I

don't mind differences of opinions in this regard where

I might decide an issue on the merits, and the Supreme

Court might disagree with the merits of whatever

decision I make.

However, I'm not going to get reversed based

upon due process issue and notice issue.  It's not

going to happen.  It just isn't.  Because that's so

obvious.  You can take care of that before it occurs.

Because you have to go through the steps, you

know.  And that's part of the process.  And I have a

lot of faith in the process.  I really and truly do.

THE COURT CLERK:  Your Honor.

THE COURT:  All I'm saying is this, if you get

that to me Monday, I'll be here.  You get it to me

Tuesday, I'll be here.  I'm here all next week.  And

just like I was here last night waiting for the order

shortening time to come through.

MR. TURTZO:  Yes, I want to say on the record

we really appreciate that to the Court and all the --

THE COURT:  Right.09:21:07
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MR. TURTZO:  -- all the members of the

department who assisted us with that.  Very much

appreciated.

THE COURT:  Still consider myself a lawyer at

heart, I mean.  

So what we'll do, we'll break.  And as soon as

they're ready, we will bring them in.  And we will talk

to them for a little bit.  And you can talk to them.

But I'll let them know specifically what happened.  I

mean, I won't tell them the details and all that, but

I'll let them know there's a resolution, you know.  And

I'll let them know how that happens.  And I'll just be

candid with them and say that's some of the things the

lawyers were talking about yesterday.

And it's much better to be done on October 18

versus October 31.

MR. TURTZO:  That's right.

THE COURT:  That's right.

MR. FINK:  Really.

MS. SAMPSON:  For all of us.

MR. FINK:  For all of us.

THE COURT:  For everybody.  All right.

IN UNISON:  Thank you, Judge.

THE COURT:  Once again, congratulations.

(brief pause in proceedings.)09:43:10
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(The prospective jurors enter the

courtroom.)

THE COURT:  All right.  Do the parties

stipulate to the presence of the jury?

IN UNISON:  Yes, your Honor.

THE COURT:  Okay.  Ladies and gentlemen of the

panel, good morning.  How you doing today?  

IN UNISON:  Good morning.

THE COURT:  We got started a little closer on

time.  I just want to thank all of you for coming down.

I do have some news for you.  The case is settled.  I

just want to let you know that.  It has.

THE MARSHAL:  It was like Christmas.

THE COURT:  And here's the thing, and I think

it's important for you to truly understand how the

process works.

And there's no question a lot of things as you

can now see get done outside of your presence; right?

So there were a lot of legal issues that had to be

resolved.  And they were resolved.  And so the parties

got closer and closer.

And so we took yesterday off in order to give

them an opportunity to potentially finalize the

resolution of the case.  So I can't tell you what's

going on, right, but -- and we kind of, we've talked09:46:10
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about this, and, really and truly, it's about having

faith in the process; right?

Because understand this, and I want everyone

to know this, and this is of paramount importance for

me, the fact that this case resolved, resolved because

of your willingness to come down and serve.

You have to understand that.  Because I think

some of the panel members talked about serving and the

case settled during trial, and that sometimes happens.

It doesn't happen all the time, but the only way a case

can ultimately resolve is when you have the potential

for finality; right?

And that's done by having a trial date.  And

that's done by having the lawyers willing to come to

trial, the parties willing to have their cases

litigated.  But more importantly, We the People willing

to serve.  Right?

And so the fact that you didn't hear all the

evidence and arrive at a verdict, is not really what's

most important.  The fact that you came down willing to

do that is what matters.  And it really does matter.

Because I -- we've talked about this.  And I really do

feel that when you look at the Preamble to the

Constitution of the United States of America, and if

the first concern raised by the founders of this nation09:47:37
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was justice.  Because they wanted a justice system

where a judge didn't decide the outcome.  And I know

many times people -- you know, we forget that I don't

decide the case; right?  And lawyers don't decide the

cases.  The governor doesn't decide it.  The presidents

don't decide it.  Senators they don't decide it, you

know.

Just the average person that's truly the most

important cog in this whole democracy comes down and

decides it; right?  And, I mean, really.

And just as important too, you can look at it

through this lens and think about this for a second.

Because from time to time, and we hope this never

happens, but we get -- if you get involved in civil

litigation of some sort that has to be heard and

decided, wouldn't you want We the People to decide

versus some political appointee; right?  You know.

Think -- and so that's what really -- and that's the

great unknown.  And you look at the -- in the

Constitution, and this is often overlooked, but, and no

one talks about the Seventh Amendment too much; right?

It's right there.  You got a right to a jury trial in a

civil case.

You know.  And from a historical perspective,

think about it from this, from this standpoint.  If you09:49:12
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go back to the middle ages, and they used to have some

concept called trial by ordeal.  Anybody ever hear

about that?  You know, where they tried to decide

whether the person is telling the truth or not.  They

do -- and you see it in some movies but this is how

that concept works.  There was many ways to determine

what the ordeal was, but one was this, they'd have a

vat of boiling oil, and have a rock or pebble in it.

And if you can reach down and pull it out without

screaming, you were telling the truth, you know.  Think

about it, you know.  And then because we've come a long

way.  We have.

And there was a time in this country where

sometimes disputes were decided by dueling; right?  You

remember that and reading about it.

And so, you know, whether we agree or disagree

politically on a lot of different issues, but I think

our justice system -- and I think you really appreciate

it if you serve; right?  You come down, and you see it.

And it's a great system.

And I realize, I feel very strongly about this

too.  Because I say -- I try to frame points for

different reasons.  But no doubt it's been

inconvenient.  I get that.  It has.  But when you think

about it, what's convenient about a democracy; right?09:50:32
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And this is -- this is one of the most important

aspects of the democracy we just don't talk about.

And, for example, I'm on the Eighth Judicial

District Court Jury Commission.  And right now we're

looking at ways we can make service easier.  But it's

tough.  It is.  We're just trying to figure out -- we'd

love to make it -- if it was up to me, they would pay

more money for jury service, you know.  I would.  I

mean, I think if you're going to come down and serve,

at a minimum when you're here, they should pay you $20,

$25 an hour; something like that; right?  But I'm not

in charge.

But and I get it.  But the bottom line is

this, and I think the lawyers want to talk to you just

very briefly afterwards.  Everyone that came down here,

I just want to thank you for your service, you know.  I

do.

I would have, of course, loved to have had

this case resolved in a way where you participate in

deliberations, but, you know what, and here's what's

great about case resolution by the parties, there's no

appeals.  It's final.  They've agreed.

Because even after jury trial, you have to

understand, sometimes there is appeals; right?  And

it's not -- it doesn't happen often, but sometimes09:51:49
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cases have to be re-tried, you know.

And so, anyway, on behalf of the parties, you

know, to this litigation, counsel, my staff, hopefully

they've been -- they've helped, been helpful, I just

want to thank each and every one of you for coming down

and participating in our civil and criminal justice

system as a member of Clark County and the battle born

great state of Nevada.  I just want to thank each and

every one of you.

So with that in mind, Mr. Marshal, it's my

understanding we have -- their checks are ready to go.

THE MARSHAL:  Yes, sir.  It's pay day.

THE COURT:  It's pay day.  And fortunately,

it's not 10:00 o'clock; right?  You can be done.  It's

Friday.  And you're done.  Don't have to bother about

next week.  I did promise we'd get done by October 31.

You didn't think it would be this early; right?  And so

and that's how it goes sometimes.  

And, I guess, when you look back on it and you

reflect, and I know it's like -- remember the combat

war vet.  He said I'm used to hurry up and wait.  I

think that's so true when it comes to jury service.  It

just is.  But now you can kind of see.  And I know

you're probably frustrated.  But at the end of the day

maybe the wait was worth it because we've -- now you're09:53:12
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going to be gone today.  You don't have to worry about

being here to the 31st potentially.  And its over.  And

you don't have to worry about getting a summons in the

mail for quite a while.  How about that?  Because

you've served.

Once again, I just want to thank everyone.

Mr. Marshal.

THE MARSHAL:  Yes, your Honor.  All rise.

THE COURT:  If you -- if the lawyers, they

might have questions for you.  And, you know, they

probably just want to thank you for coming down and

serving.

So they're in you're control, sir.

THE MARSHAL:  Thank you, your Honor.

Everybody if you could wait for me outside, I will

disburse your checks and I'll have some words for you.

And starting with you, sir.

THE COURT:  And everyone, enjoy your weekend.

IN UNISON:  Thank you.

(The prospective jury exits the

courtroom.)

THE COURT:  All right, counsel.  Okay.  It's

been a pleasure.

IN UNISON:  Thank you, your Honor.

THE COURT:  Enjoy your weekend.  Oh, trial09:54:55
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exhibits, seven boxes; what do you want us to do with

them?

MR. TURTZO:  We'll --

MR. FINK:  Can we handle it, hang on until

Monday?

THE COURT:  Yeah.  That's fine.  They can come

get them Monday.

MR. TURTZO:  We'll send over -- Allison from

my office will coordinate.

THE COURT CLERK:  Absolutely.

MR. TURTZO:  And we'll have somebody come pick

them up along with everything else that we brought

over.

MS. SAMPSON:  I think I have some in your ante

room.  If I left my dolly, I'll bring them right now if

I can get let in.

THE COURT:  Okay.  We'll --

MS. SAMPSON:  Otherwise, I'll come back.

THE COURT:  Mr. Sampson, we'll do that for

you.

MS. SAMPSON:  Thank you very much.

THE COURT:  And, you know, I was thinking

about this case.  And what I -- I feel very -- I feel

this is an very important issue.  And this is one of

the things I try to do is get out of the way, you know.09:55:37
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And I was talking to my law clerk, Chris, and I was

talking to CJ.  And it could have been handled many

different ways.  Some judges would have said, no, you

be ready to go to trial tomorrow and continue on and

on, but I actually have faith in the process.  I do.

And I know when lawyers are talking, I get out of the

way.  Good things, typically, happen.  Not always, but

they do.  Right?

MR. FINK:  Appreciate that.  I think that --

we were talking about I think most judges would have

had us continue on with the jury selection.

THE COURT:  No, no, no.

MR. FINK:  Most judges would have.

THE COURT:  Yeah.  I know everyone here.

You've appeared in front of me many times.  And I just

I had confidence in you saying, Look, Judge, maybe...

I'm going to listen.  And I'm going to do what I think

is best.  If we lost a day, so be it.  But I thought

there was an -- it was more likely true than not.

MR. FINK:  That's the theme.

THE COURT:  A greater probability; right?  And

so I went with that.  Because I feel it's very

important in this regard.  I consider, we talk about

trials and trial days.  I think trials are actually

the -- they're very, very important.  But it's much09:56:41
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better to have the case resolved by settlement.  It

really and truly is.  So I don't -- I'm not -- I used

to be concerned about my trial days.  I'm not concerned

anymore.  I'm more concerned about closing.  You know,

because I think it's better to be a closer as a trial

judge versus having cases settled.  It's like Glengarry

and Glen Ross.  You ever see that movie?  I love that

movie, you know.  Coffee's for closers; right?

That's a great movie.  It just is.  The

staff -- I mean, the actors are just unbelievable in

that movie.

MR. TURTZO:  First prize is a Cadillac.

Second price is a set of steak knives.  Third prize is

you're fired.

THE COURT:  You're fired.  I love that.  And

Baldwin is amazing in that movie; right?

MR. TURTZO:  Yes.

THE COURT:  Jack Lemon.  That's one of his

last movies.  I mean, it's a great staff.  Al Pacino --

I mean, a great cast of actors.  Oh my God, it's a

great movie.

MR. TURTZO:  Yes, it is.

THE COURT:  Yes.

MR. TURTZO:  Thank you, your Honor.

MR. FINK:  Thank you, Judge.09:57:45
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MS. FUNAI:  Thank you, your Honor.

(Proceedings were concluded.)

* * * * * * * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
                :SS 
COUNTY OF CLARK) 

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO

HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE

PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE

TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID

STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT

AND UNDER MY DIRECTION AND SUPERVISION AND THE

FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND

ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE

PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

                           

 ________________________ 
          PEGGY ISOM, RMR, CCR 541 
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COMPLAINT   Case No.:  

RAMIRO MORALES [Bar No.: 7101] 
E-mail: rmorales@mfrlegal.com 
MORALES, FIERRO & REEVES 
600 South Tonopah Drive, Suite 300 
Las Vegas, Nevada  89106 
Telephone: (702) 699-7822 
Facsimile: (702) 699-9455 
 
 
Attorneys for Plaintiffs  
QBE INSURANCE CORPORATION  
 
 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 

 
QBE INSURANCE CORPORATION, 
 
 Plaintiff, 
 
 vs. 
 
SIMONE RUSSO, RICHARD DUSLAK and 
JUSTIN SESMAN 
 
 Defendants. 
 

 CASE NO.:  
 
 
COMPLAINT FOR DECLARATORY 
RELIEF 
 

 

 

Plaintiff QBE INSURANCE CORPORATION (“QBE”�or�“Plaintiff”) alleges as follows: 

PARTIES 

1. At all relevant times herein, Plaintiff QBE was a corporation existing under the laws 

of the State of Pennsylvania with its principle place of business in Wisconsin.  Plaintiff QBE is, and 

at all relevant times was, an insurance company eligible to do business as an insurer in the State of 

Nevada.   

2. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 

defendant Simone Russo (“RUSSO”)�was�and�is�an�individual residing in Clark County, Nevada.    

3. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 

defendant Richard�Duslak�(“DUSLAK”)�was and is an individual residing in Clark County, Nevada.    

4. Plaintiff is informed and believes and thereon alleges that, at all times relevant, 
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3A.App.667



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 2 – 

COMPLAINT   Case No.:  

defendant Justin�Sesman�(“SESMAN”)�was and is an individual residing in Clark County, Nevada.    

JURISDICTION AND VENUE 

5. This Court has jurisdiction under 28 U.S.C. Section 1332 in that this matter is a civil 

dispute between citizens of different States in which the amount in controversy, exclusive of costs 

and interest, exceeds seventy-five thousand dollars ($75,000.00). 

6. Venue is proper in the United States District Court for Nevada in that all of the 

defendants are subject to personal jurisdiction in this district at the time this action is commenced 

and there is no district in which the action may be otherwise brought.  All Defendants are, and were 

at all relevant times, doing business in or residents of the State of Nevada.  Next, the subject matter 

of this action arose in this district, specifically, this dispute arises from an underlying action Simone 

Russo v. Cox Communications Las Vegas Inc., et al. Clark County District Court Case No.:  A-17-

753606-C (hereinafter,�“UNDERLYING�MATTER”).  Further, the acts and/or omissions at issue in 

this litigation took place in this judicial district within the State of Nevada.  Venue, therefore, lies 

with this Court, as a substantial part of the events which are the subject of the claims asserted herein 

are located and/or took place in this judicial district.   

GENERAL ALLEGATIONS 

7. This insurance coverage related declaratory relief action arises from a dispute 

regarding RUSSO’s�contention�that�defendants DUSLAK and SESMAN are covered under an 

insurance policy issued by Plaintiff regarding the UNDERLYING MATTER.   

8. In the original complaint in the UNDERLYING MATTER, filed on April 16, 2017, 

(a copy of which is attached hereto as exhibit 1), Defendant RUSSO alleged damages from a trip 

and fall accident that occurred on August 27, 2016, outside a home he was renting in Las Vegas, 

Nevada.  RUSSO alleged that he tripped and fell over a cable or wire that was exposed as it ran up 

from one side of the front yard, across the driveway of the home he was renting and back under the 

other side of the yard.  The defendants in that action included Sunrise Villas IX Homeowners 

Association (“SUNRISE�VILLAS�HOA”)�– the HOA for the home RUSSO rented.  Defendants 

DUSLAK and SESMAN are not named in this initial complaint.  Instead, RUSSO names a third-

party landscaper, J&G Lawn Maintenance, with no alleged connection to SUNRISE VILLAS HOA.   

Case 2:20-cv-02104   Document 1   Filed 11/16/20   Page 2 of 5 3A.App.668
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COMPLAINT   Case No.:  

9. On November 29, 2017, RUSSO moved to amend his complaint in the 

UNDERLYING MATTER.  In a supplement to the motion to amend the complaint, filed on 

December�22,�2017,�RUSSO�requested�to�add�a�“Doe Landscaper”�because�the�original�J&G�

Landscape defendant did not�contract�with�SUNRISE�VILLAS�HOA.��(RUSSO’S�motion�to�amend�

complaint and supplement to motion to amend complaint are attached at exhibit 2.) 

10. When RUSSO filed his amended complaint on January 16, 2018, he named 

DUSLAK and SESMAN as the landscape contractors alleging that DUSLAK and SESMAN 

“maintained�and�controlled�[the�subject]�premises….”��(RUSSO’s�amended�complaint�is�attached�

hereto as exhibit 3.)  

11. Plaintiff QBE issued condominium association policy no. CAU234378-1, effective 

February 1, 2016, through February 1, 2017, to SUNRISE VILLAS HOA as the named insured.  

Community Association Underwriters managed this policy as an agent for QBE.  Under this policy 

Plaintiff QBE provided SUNRISE VILLAS HOA with defense an indemnification in the 

UNDERLYING MATTER.  Plaintiff settled the UNDERLYING MATTER on behalf of its insured 

SUNRISE VILLAS HOA paying $140,000 for a full and complete release.   

12. At no time did DUSLAK and/or SESMAN seek defense and/or indemnification from 

Plaintiff QBE for the UNDERLYING MATTER.  

13.  DUSLAK and/or SESMAN have never claimed to be insured by QBE.   

14. In the UNDERLYING MATTER, RUSSO obtained a default judgment against 

DUSLAK and/or SESMAN in the amount of at least $25,000.000.00. 

15. On November 2, 2020, RUSSO filed a motion for judicial assignment of all rights of 

action held by DUSLAK and SESMAN against any and all insurance carriers, including QBE.  (A 

copy�of�RUSSO’s�motion�for�judicial�assignment�and notice of motion are attached hereto as exhibit 

4.)  For the first time, RUSSO now claims that DUSLAK and SESMAN were insured by QBE. 

16. RUSSO now  alleges that QBE owed DUSLAK and/or SESMAN a duty of defense 

and/or indemnification, fiduciary duties, and a duty of good faith and fair dealing in connection with 

the UNDERLYING MATTER.  RUSSO also alleges that QBE breached said duties, and that 

DUSLAK and/or SESMAN possess an actionable claim against QBE, a claim which he now 
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COMPLAINT   Case No.:  

possesses by virtue of assignment.   

17. Plaintiff QBE disputes and denies that DUSLAK and/or SESMAN ever claimed an 

entitlement to defense and/or indemnification under the QBE policy.  Plaintiff QBE then further 

disputes and denies that it owes DUSLAK and/or SESMAN a duty of defense and/or 

indemnification, fiduciary duties, or a duty of good faith and fair dealing in connection with the 

UNDERLYING MATTER.  As such, Plaintiff QBE also disputes and denies that it has breached 

any such duties to DUSLAK and/or SESMAN.     

18. RUSSO now seeks, by virtue of his default judgment against DUSLAK and/or 

SESMAN and assignment of claims, to recover damages from QBE under the policies issued to 

SUNRISE VILLAS HOA.   

19. Plaintiff QBE denies that RUSSO has any basis or grounds to recover damages from 

QBE under the policies issued to SUNRISE VILLAS HOA.   

CAUSE OF ACTION - Declaratory Relief 

As Against All Defendants 

20. Plaintiff incorporates by reference as though fully set forth herein the allegations in 

all of the preceding paragraphs.   

21. Plaintiff is informed and believes and on that basis alleges that RUSSO  claims that 

DUSLAK and/or SESMAN have claims against Plaintiff.  Plaintiff is further is informed and 

believe and on that basis allege that RUSSO  claims that Plaintiff owes RUSSO (by assignment) a 

duty to defend or indemnify in connection with the UNDERLYING MATTER.  Plaintiff is 

informed and believes and on that basis alleges that RUSSO  claims to be entitled to recover funds 

from Plaintiff QBE to satisfy the judgment against DUSLAK and/or SESMAN in the 

UNDERLYING MATTER.  Plaintiff denies all of these claims.   

22. Plaintiff contends, pursuant to the terms of any insurance policies issued to 

SUNRISE VILLAS HOA  that it does not owe DUSLAK, SESMAN and/or RUSSO (by 

assignment)  a duty to defend or indemnify, any fiduciary duty, or any duty of good faith and fair 

dealing in connection with the UNDERLYING MATTER.  Plaintiff further contends RUSSO is not 

entitled to recover funds from Plaintiff QBE to satisfy the judgment against DUSLAK and/or 
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COMPLAINT   Case No.:  

SESMAN in the UNDERLYING MATTER. 

23. By reason of the foregoing, an actual controversy exists between the parties, 

requiring a declaratory judgment of this Court.   

24. A judicial determination of this controversy is necessary and appropriate in order for 

the parties to ascertain their rights, duties and obligations under the insurance policies. 

Wherefore, Plaintiff pray for judgment against Defendants as hereinafter set forth. 

Prayer 

 AS TO THE FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF: 

 1. For a declaration and determination that DUSLAK and/or SESMAN are not insured 

by Plaintiff, and in fact never even tendered the UNDERLYING MATTER to Plaintiff, that 

Plaintiff did not owe DUSLAK, SESMAN, and/or RUSSO a defense, indemnification, any 

fiduciary duty, or any duty of good faith and fair dealing for claims arising out of the 

UNDERLYING MATTER.  For a declaration and determination that RUSSO is not entitled to 

recover funds from Plaintiff QBE to satisfy the judgment against DUSLAK and/or SESMAN in the 

UNDERLYING MATTER. 

 2. For attorneys’�fees; 

 3. For costs of suit;  

 4. For interest; 

 5. For all other relief the Court deems just and proper. 

 

DATED:  November 16, 2020 MORALES, FIERRO & REEVES 
 
 
 By:  /s/ Ramiro Morales    
  Ramiro Morales, #7101 

600 South Tonopah Dr., Suite 300 
Las Vegas, NV  89106 
Tel:  (702) 699-7822 
 

  Attorneys for Plaintiff QBE INSURANCE 
CORPORATION 
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/DV�9HJDV��19�������
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�������

'HIHQGDQW�6,021(�58662���58662���E��DQG�WKURXJK�KLV�FRXQVHO�RI�UHFRUG�'$9,'�

6$03621�� (64��� RI� 7�(� /$:� 2)),&(� 2)� '$9,'� 6$03621�� //&��� KHUHE�� DQV�HUV�

3ODLQWLII�V�&RPSODLQW�IRU�'HFODUDWRU��5HOLHI��(&)����DV�IROOR�V��

��������

�� $QV�HULQJ�SDUDJUDSK���RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�RU

LQIRUPDWLRQ� XSRQ� �KLFK� WR� EDVH� D� EHOLHI� DV� WR� WKH� WUXWK� RI� WKH� DOOHJDWLRQV� WKDW� 4�(

H[LVWHG� XQGHU� WKH� OD�V� RI� 3HQQV�OYDQLD� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� VDLG� DOOHJDWLRQ

FRQWDLQHG� WKHUHLQ�� �58662�DGPLWV�WKDW�4�(��DV�DQ� LQVXUDQFH�FRPSDQ��HOLJLEOH� WR�GR

4�(�,1685$1&(�&25325$7,21�

3ODLQWLII��

��������YV��

���6,021(�58662��5,&�$5'�'86/$.�DQG����������������� � � ����� � � � ���

J867,1�6(60$1�

'HIHQGDQWV��

&DVH�1R�������FY�������5)��(-��

�������������������������
��������������������������
�����������������������
�������������
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EXVLQHVV�DV�DQ�LQVXUHU�LQ�WKH�6WDWH�RI�1HYDGD���58662�DGPLWV�WKH�UHPDLQLQJ�DOOHJDWLRQV�

LQ�SDUDJUDSK����

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ��

��� $QV�HULQJ�SDUDJUDSK���RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�RU�

LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV�WR�WKH�WUXWK�RI�WKH�DOOHJDWLRQV�WKDW�'86/$.�

LV� D� UHVLGHQW� RI� &ODUN� &RXQW�� 1HYDGD� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� VDLG� DOOHJDWLRQ�

FRQWDLQHG�WKHUHLQ���58662�GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�LQ�SDUDJUDSK����

��� $QV�HULQJ�SDUDJUDSK���RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�RU�

LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV�WR�WKH�WUXWK�RI�WKH�DOOHJDWLRQV�WKDW�6(60$1�

LV� D� UHVLGHQW� RI� &ODUN� &RXQW�� 1HYDGD� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� VDLG� DOOHJDWLRQ�

FRQWDLQHG�WKHUHLQ���58662�GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�LQ�SDUDJUDSK������

�����������������������

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ��

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKDW� KH�� '86/$.�� DQG� RU�

6(60$1� �HUH� �GRLQJ� EXVLQHVV� LQ� 1HYDGD��� � 58662� DOVR� VWDWHV� KH� GRHV� QRW� KDYH�

VXIILFLHQW� LQIRUPDWLRQ� WR� DGPLW� RI� GHQ�� WKDW� '86/$.� DQG�RU� 6(60$1� �HUH� DW� DOO�

UHOHYDQW� WLPHV�UHVLGHQWV�RI�1HYDGD��DQG�WKHUHIRUH�GHQLHV� WKH�VDPH���58662�DGPLWV�WKH�

UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�SDUDJUDSK����

��������������������

��� $QV�HULQJ�SDUDJUDSK���RI�WKH�FRPSODLQW��58662�DGPLWV�WKDW�LW�LV�KLV�XQGHUVWDQGLQJ�DQG�

FRQWHQWLRQ� WKDW� WKH� ODQJXDJH� LQ� WKH� VXEMHFW� 4�(� LQVXUDQFH� SROLF�� FRYHULQJ�6815,6(�
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9,//$6� ,9� �2$� ��6815,6(���� DQG� WKH� OD�� UHJDUGLQJ� LQVXUDQFH� SROLFLHV�� LQFOXGHV�

'86/$.� DQG� 6(60$1� DV� FRYHUHG� LQVXUHGV� XQGHU� WKH� VDLG�4�(�SROLF��� � 58662� LV�

�LWKRXW�VXIILFLHQW�LQIRUPDWLRQ�WR�DGPLW�RI�GHQ��WKH�UHPDLQLQJ�DOOHJDWLRQV�LQ�SDUDJUDSK���

DQG�WKHUHIRUH�GHQLHV�WKH�VDPH��

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKDW� KH� ILOHG� D� FRPSODLQW�

DJDLQVW�6815,6(�DQG�RWKHUV�DOOHJLQJ� WKDW� D�FDEOH��LUH� WKDW��DV�SDUW�RI� WKH�6815,6(�

FRPPRQ� DUHD�� DQG� �DV� WKH� GXW�� RI� 6815,6(� DQG� LWV� HPSOR�HHV�� DPRQJ� RWKHUV�� WR�

PDLQWDLQ���DV�QHJOLJHQWO��PDLQWDLQHG�DQG�FDXVHG�58662�LQMXULHV���58662�DGPLWV�WKDW�

'86/$.�DQG�6(60$1��HUH�QRW�QDPHG�LQ�WKH�RULJLQDO�FRPSODLQW�DV�6815,6(�LQLWLDOO��

DGYLVHG�58662�WKDW�-���/D�Q�0DLQWHQDQFH��DV�KDQGOLQJ�OD�Q�FDUH�DQG�PDLQWHQDQFH�

DW� 6815,6(� DW� WKH� WLPH� 58662��DV� KXUW�� � 58662� GHQLHV� 3ODLQWLII�V� FODLP� WKDW� WKH�

LQLWLDO�FRPSODLQW�GLG�QRW�LQFOXGH�DQ�DOOHJHG�FRQQHFWLRQ�EHW�HHQ�-���/D�Q�0DLQWHQDQFH�

DQG�6815,6(���58662�GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�SDUDJUDSK����

��� $QV�HULQJ� SDUDJUDSK� �� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKDW� VRPH� WLPH� SULRU� WR�

1RYHPEHU� ��������� 6815,6(� DGYLVHG�58662� WKDW� -���/D�Q�0DLQWHQDQFH��DV�QRW�

SURYLGLQJ�OD�Q�DQG�PDLQWHQDQFH�FDUH�IRU�6815,6(�LQ�$XJXVW�������DQG�WKDW�-���/D�Q�

0DLQWHQDQFH�GLG�QRW�VWDUW�SURYLGLQJ�VXFK�VHUYLFHV�XQWLO�6HSWHPEHU��������58662�GHQLHV�

WKDW� -��� OD�Q� PDLQWHQDQFH� �GLG� QRW� FRQWUDFW� �LWK� 6815,6(� 9,//$6� �2$��� DQG�

DGPLWV�WKDW�58662�KDV�EHHQ� LQIRUPHG�E��6815,6(�WKDW�WKH� DOOHJHG�FRQWUDFW�EHW�HHQ�

-���DQG�6815,6(�GLG�QRW�EHJLQ�XQWLO�6HSWHPEHU��������58662�IXUWKHU�DGPLWV�WKDW�DW�

VRPH� SRLQW� LQ� ODWH� ����� RU� HDUO�� ����� 6815,6(� DGYLVHG�58662� WKDW�'86/$.�DQG�

6(60$1� �HUH� WKH� LQGLYLGXDOV� �KR� �HUH� DFWXDOO�� SHUIRUPLQJ� OD�Q� FDUH� DQG�

PDLQWHQDQFH�VHUYLFHV�LQ�WKH�6815,6(��2$�LQ�$XJXVW��������58662�DGPLWV�KH�PRYHG�
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WR�DPHQG�KLV�FRPSODLQW�WR�UHSODFH��'RH�/DQGVFDSHU��GHIHQGDQWV�EHFDXVH�6815,6(�KDG�

DGYLVHG�58662�WKDW�-���OD�Q�PDLQWHQDQFH��DV�QRW�6815,6(�V�ODQGVFDSHU�DW�WKH�WLPH�

58662��DV� LQMXUHG��EXW� WKDW�'86/$.� DQG� 6(60$1��HUH�6815,6(�V� ODQGVFDSHUV���

58662�GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�SDUDJUDSK����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�DGPLWV�WKDW�LQ�ODWH������RU�HDUO�������

6815,6(�DGYLVHG�58662�WKDW�'86/$.�DQG�6(60$1��HUH�WKH�LQGLYLGXDOV��KR��HUH�

DFWXDOO�� SHUIRUPLQJ� OD�Q� FDUH� DQG� PDLQWHQDQFH� VHUYLFHV� LQ� WKH� 6815,6(� �2$� LQ�

$XJXVW������DQG� WKDW�EHFDXVH�RI�6815,6(�V�DGPLVVLRQ�WKDW�'86/$.�DQG�6(60$1�

�HUH� SHUIRUPLQJ� WKH� VDLG� GXWLHV� DW� 6815,6(�� 5XVVR� DPHQGHG� WKH� FRPSODLQW� WR� DGG�

'86/$.� DQG� 6(60$1� DV� 'HIHQGDQWV�� � 58662� DGPLWV� WKDW� KLV� FRPSODLQW� DOOHJHG�

'86/$.� DQG� 6(60$1��PDLQWDLQHG� DQG� FRQWUROOHG�� OD�Q� DQG�PDLQWHQDQFH� GXWLHV�DW�

DQG� IRU� 6815,6(�� � 58662� GHQLHV� HYHU� QDPLQJ� '86/$.� DQG�RU� 6(60$1� DV�

�ODQGVFDSLQJ�FRQWUDFWRUV��LQ�DQ��FRPSODLQW��������([KLELW���WR�4�(�V�&RPSODLQW�LQ�WKLV�

PDWWHU�� � 58662� IXUWKHU� DGPLWV� WKDW� RQ� 0DUFK� ��� ����� 6815,6(� DQV�HUHG� DQ�

LQWHUURJDWRU�� LQ� WKH�XQGHUO�LQJ�DFWLRQ� LQ��KLFK�6815,6(�VWDWHG�� �6815,6(�9,//$6�

EHOLHYHV� LW� HPSOR�HG�5LFKDUG� 'XVODN� DQG� -XVWLQ� 6HVPDQ� IRU� OD�Q� PDLQWHQDQFH� UHSDLU�

DQG�RU�FOHDQLQJ�SULRU� WR�6HSWHPEHU������ �� �� ��������([KLELW��$��DW�3����/������� �5XVVR�

GHQLHV�DQ��UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�SDUDJUDSK�����

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� DGPLWV� 4�(� LVVXHG� D� SROLF�� RI�

LQVXUDQFH� WR� 6815,6(� DQG� WKDW� 4�(� SURYLGHG� 6815,6(� �LWK� D� GHIHQVH� LQ� WKH�

XQGHUO�LQJ�DFWLRQ���58662�GHQLHV�WKH�UHPDLQGHU�RI�WKH�DOOHJDWLRQV�LQ�SDUDJUDSK����DQG�

IXUWKHU�VSHFLILFDOO��GHQLHV�WKDW�58662�VHWWOHG��LWK�6815,6(��IRU�D�IXOO�DQG�FRPSOHWH�

UHOHDVH�� DV� WKH� UHOHDVH� VSHFLILFDOO�� H[FOXGHG� '86/$.� DQG� 6(60$1� RU� DQ�RQH�
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DVVRFLDWHG�RU�DIILOLDWHG��LWK�WKHP�LQFOXGLQJ�DQ��DFWXDO�RU�SRWHQWLDO�LQVXUHU��������([KLELW�

��������

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ���,W�LV�58662�V�XQGHUVWDQGLQJ�DQG�EHOLHI�WKDW�'86/$.�DQG�6(60$1�FRQWDFWHG�

6815,6(�DERXW�WKH�XQGHUO�LQJ�DFWLRQ��KHQ�'86/$.�DQG�6(60$1��HUH�VHUYHG��LWK�

WKH� VDPH�� DQG� 6815,6(� DGYLVHG� LW� KDG� JLYHQ� WKH� PDWWHU� WR� 6815,6(�V� LQVXUDQFH�

FDUULHU��DQG�WKDW�WKH�FDUULHU��DV��WDNLQJ�FDUH�RI�LW���

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ�� � ,W� LV� 58662�V� XQGHUVWDQGLQJ� DQG� EHOLHI� WKDW� '86/$.� DQG� 6(60$1� KDYH�

DO�D�V� FODLPHG� WR� EH� HPSOR�HHV� RI� 6815,6(� DQG� WKXV� FRYHUHG� E�� DQ�� SROLF��LHV�� RI�

LQVXUDQFH� 6815,6(� KDG� WKDW� FRYHUHG� LWVHOI� DQG�RU� LWV� HPSOR�HHV�� �KLFK� LV� FRQVLVWHQW�

�LWK��KDW� 6815,6(� VWDWHG� LQ� LWV� LQWHUURJDWRU�� DQV�HU� LQ� WKH� XQGHUO�LQJ�PDWWHU��KHQ�

6815,6(�VDLG�LW��HPSOR�HG��'86/$.�DQG�6(60$1��������([KLELW��$�������

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� DGPLWV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ���58662�IXUWKHU�DGPLWV�WKDW��DV�4�(�GLG�QRW�GHIHQG�'86/$.�RU�6(60$1��WKH�

FRXUW� KHDUG� HYLGHQFH� LQ� WKH�XQGHUO�LQJ� DFWLRQ�DQG� WKH� MXGJH� GHWHUPLQHG� WKDW� EDVHG� RQ�

WKDW� HYLGHQFH� D� MXGJPHQW� VKRXOG� EH� HQWHUHG� LQ� WKDW� PDWWHU� DJDLQVW� '86/$.� DQG�

6(60$1�LQ�WKH�DPRXQW�RI�������������������

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�DGPLWV�KH�ILOHG��DQG�ODWHU��LWKGUH���D�

PRWLRQ�IRU� MXGLFLDO� DVVLJQPHQW�� �58662�GHQLHV�WKH� UHPDLQLQJ�DOOHJDWLRQV�FRQWDLQHG�LQ�

SDUDJUDSK� ���� DQG� VSHFLILFDOO�� GHQLHV� WKDW� 1RYHPEHU� ��� ����� �DV� �WKH� ILUVW� WLPH��

58662�FODLPHG�'86/$.�DQG�6(60$1��HUH�LQVXUHG�E��4�(����
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����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�DGPLWV�KH�KDV�DOOHJHG�DQG�FRQWLQXHV�

WR� DOOHJH� WKDW� 4�(� R�HG� '86/$.� DQG� 6(60$1� D� GXW�� RI� GHIHQVH� DQG�

LQGHPQLILFDWLRQ��ILGXFLDU��GXWLHV��DQG�D�GXW��RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�LQ�FRQQHFWLRQ�

�LWK� WKH�XQGHUO�LQJ�DFWLRQ�� �58662�DOVR�DGPLWV� WKDW�KH�XQGHUVWDQGV�DQG�EHOLHYHV� WKDW�

4�(� EUHDFKHG� WKRVH� GXWLHV� DQG� WKDW� '86/$.� DQG� 6(60$1�KDYH� DFWLRQDEOH� FODLPV�

DJDLQVW�4�(�� �58662�GHQLHV� DQ�� UHPDLQLQJ� DOOHJDWLRQV�FRQWDLQHG� LQ�SDUDJUDSK���� DV�

58662� GRHV� QRW� SRVVHVV� DQ�� FODLPV� R�QHG� E�� '86/$.� DQG�RU� 6(60$1� DV� QR�

DVVLJQPHQW�KDV�RFFXUUHG����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�

RU�LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV�WR�WKH�WUXWK�RI�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKLV�SDUDJUDSK��SDUWLFXODUO��DQ�� FODLPV� DERXW��KDW� �4�(�EHOLHYHV�� DQG�� RQ� WKDW� EDVLV��

GHQLHV�WKH�DOOHJDWLRQV�FRQWDLQHG�WKHUHLQ��

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ� DV� KH� KDV� �LWKGUD�Q� KLV� PRWLRQ� IRU� D� MXGLFLDO� DVVLJQPHQW� DQG� DV� 58662�

XQGHUVWDQGV�DQG�EHOLHYHV�WKDW�'86/$.�DQG�6(60$1�LQWHQG�WR�SXUVXH�DQ��VXFK�FODLPV�

WKHPVHOYHV���58662�GRHV�DGPLW�WKDW�KH�LV�HQWLWOHG�WR�DQ��IXQGV�UHFRYHUHG�E��'86/$.�

DQG�RU� 6(60$1� XS� WR� DQG� LQFOXGLQJ� WKRVH� QHFHVVDU�� WR� VDWLVI�� WKH� MXGJPHQW� HQWHUHG�

DJDLQVW�WKHP��LQFOXGLQJ�DOO�LQWHUHVW����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�

RU� LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV� WR�WKH� WUXWK�RI� WKH�DOOHJDWLRQV�FRQWDLQ� LQ�

WKLV�SDUDJUDSK� �VSHFLILFDOO��DQ��DOOHJDWLRQV�DV� WR��KDW�4�(�GHQLHV��DQG�� RQ� WKDW�EDVLV��

GHQLHV�WKH�DOOHJDWLRQV�FRQWDLQHG�WKHUHLQ���58662�XQGHUVWDQGV�DQG�EHOLHYHV�WKDW��DV�KH�LV�
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QRW� D� SDUW�� RU� LQWHQGHG� EHQHILFLDU�� WR� WKH�4�(� LQVXUDQFH� FRQWUDFW�� KH�KDV�QR� EDVLV� RU�

JURXQGV�KLPVHOI�WR�UHFRYHU�GLUHFWO��DJDLQVW�4�(�XQGHU�WKH�FRQWUDFW��

����3DUDJUDSK� ���RI� WKH� FRPSODLQW� LQFRUSRUDWHV� WKH�SUHFHGLQJ�SDUDJUDSKV� LQ� WKH�FRPSODLQW�

�KLFK� GRHV� QRW� UHTXLUH� DQ�� DGPLVVLRQV� RU� GHQLDOV� E�� 58662�� � 7R� WKH� H[WHQW� WKLV�

SDUDJUDSK� FRXOG� EH� FRQVWUXHG� DV� FDOOLQJ� IRU� D� UHVSRQVH� 58662� GHQLHV� DOO� DOOHJDWLRQV�

FRQWDLQHG�WKHUHLQ����

����$QV�HULQJ�SDUDJUDSK����RI� WKH�FRPSODLQW��58662�DGPLWV�KH�EHOLHYHV�DQG�DOOHJHV� WKDW�

'86/$.�DQG�6(60$1�KDYH�FODLPV�DJDLQVW�3ODLQWLII��WKDW�3ODLQWLII�R�HG�'86/$.�DQG�

6(60$1�D�GXW��WR�GHIHQG�DQG�LQGHPQLI��'86/$.�DQG�6(60$1�LQ�FRQQHFWLRQ��LWK�

WKH�XQGHUO�LQJ�DFWLRQ��WKDW�3ODLQWLII�R�HG�DGGLWLRQDO�GXWLHV�WR�'86/$.�DQG�6(60$1��

DQG� WKDW� '86/$.� DQG� 6(60$1� DUH� HQWLWOHG� WR� DQ�� DQG� DOO� GDPDJHV� DULVLQJ� DV� D�

FRQVHTXHQFH�RI�4�(�V�EUHDFKHV�RI�DQ��RI� WKRVH�GXWLHV���KLFK�GDPDJHV��RXOG�LQFOXGH��

EXW� DUH� QRW� OLPLWHG� WR�� PRQLHV� QHFHVVDU�� WR� VDWLVI�� WKH� MXGJPHQW� HQWHUHG� LQ� IDYRU� RI�

58662� DJDLQVW� '86/$.� DQG� 6(60$1�� � ����� &����U�� ��U���� ��� ��GU�Z�� ����

1HY�$GY�2S�����������3��G��������������58662�GHQLHV�WKH�UHPDLQGHU�RI�WKH�DOOHJDWLRQV�

LQ�SDUDJUDSK�����

����$QV�HULQJ� SDUDJUDSK� ��� RI� WKH� FRPSODLQW�� 58662� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG�

WKHUHLQ���58662�GRHV�DGPLW�LW�LV�KLV�XQGHUVWDQGLQJ�DQG�EHOLHI�WKDW��DV�KH�LV�QRW�D�SDUW��RU�

LQWHQGHG�EHQHILFLDU��WR�WKH�4�(�LQVXUDQFH�FRQWUDFW��KH�KDV�QR�EDVLV�RU�JURXQGV�KLPVHOI�

WR�UHFRYHU�GLUHFWO��DJDLQVW�4�(��DQG�WKDW�'86/$.�DQG�6(60$1��RXOG�KDYH�WKH�ULJKW�

WR�DQ��DQG�DOO�GDPDJHV�DULVLQJ�DV�D�FRQVHTXHQFH�RI�4�(�V�EUHDFKHV�� LQFOXGLQJ�PRQLHV�

QHFHVVDU�� WR� VDWLVI�� WKH� -XGJPHQW� HQWHUHG� LQ� IDYRU� RI� 58662� DJDLQVW� '86/$.� DQG�
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6(60$1��������&����U����U���������GU�Z������1HY�$GY�2S�����������3��G��������������

58662�GHQLHV�WKH�UHPDLQGHU�RI�WKH�DOOHJDWLRQV�LQ�SDUDJUDSK�����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�

RU� LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV� WR� WKH� WUXWK�RI� WKH�DOOHJDWLRQV�FRQWDLQ�LQ�

WKLV� SDUDJUDSK� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG� WKHUHLQ�� � 58662�

DGPLWV� LW� LV� KLV� XQGHUVWDQGLQJ� DQG� EHOLHI� WKDW� D� FRQWURYHUV�� H[LVWV� EHW�HHQ�4�(� DQG�

'HIHQGDQWV�'86/$.��DQG�6(60$1���58662�XQGHUVWDQGV�WKDW�XQGHU�1HYDGD�OD��KH�LV�

QRW�D�SDUW��RU�DQ�LQWHQGHG�EHQHILFLDU��RI�WKH�VXEMHFW�LQVXUDQFH�SROLF����

����$QV�HULQJ�SDUDJUDSK����RI�WKH�FRPSODLQW��58662�GRHV�QRW�KDYH�VXIILFLHQW�NQR�OHGJH�

RU�LQIRUPDWLRQ�XSRQ��KLFK�WR�EDVH�D�EHOLHI�DV�WR�WKH�WUXWK�RI�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�

WKLV� SDUDJUDSK� DQG�� RQ� WKDW� EDVLV�� GHQLHV� WKH� DOOHJDWLRQV� FRQWDLQHG� WKHUHLQ�� 58662�

DGPLWV� LW� LV� KLV� XQGHUVWDQGLQJ� DQG� EHOLHI� WKDW� D� FRQWURYHUV�� H[LVWV� EHW�HHQ�4�(� DQG�

'HIHQGDQWV�'86/$.���58662�XQGHUVWDQGV�WKDW�XQGHU�1HYDGD�OD��KH�LV�QRW�D�SDUW��RU�

DQ�LQWHQGHG�EHQHILFLDU��RI�WKH�VXEMHFW�LQVXUDQFH�SROLF���

����3ODLQWLII�V�SUD�HU� IRU� UHOLHI� LPPHGLDWHO�� IROOR�LQJ�SDUDJUDSK����RI� WKH� FRPSODLQW�GRHV�

QRW�FRQWDLQ�DQ��IDFWXDO�DOOHJDWLRQV�WKDW��RXOG�UHTXLUH�D�UHVSRQVH�IURP�58662���7R�WKH�

H[WHQW�WKH�SUD�HU�IRU�UHOLHI�FRXOG�EH�FRQVWUXHG�DV�FDOOLQJ�IRU�D�UHVSRQVH��58662�GHQLHV�

WKDW�3ODLQWLII�LV�HQWLWOHG�WR�WKH�UHOLHI�UHTXHVWHG�WKHUHLQ��

�������������������������������

58662�DVVHUWV�WKH�IROOR�LQJ�DIILUPDWLYH�GHIHQVHV�WR�SODLQWLII�V�FRPSODLQW����

��������������

7KH�FRPSODLQW��DQG�HDFK�DQG�HYHU��FDXVH�RI�DFWLRQ�WKHUHRI��IDLOV�WR�VWDWH�D�FODLP�XSRQ�

�KLFK�UHOLHI�FDQ�EH�JUDQWHG���
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3ODLQWLII�IDLOHG�WR�WDNH�UHDVRQDEOH�VWHSV�WR�DYRLG�WKH�GDPDJHV��LI�DQ���DOOHJHG�LQ�WKH�

FRPSODLQW��DQG�HDFK�DQG�HYHU��FDXVH�RI�DFWLRQ�FRQWDLQHG�WKHUHLQ���

��������������

$Q��GDPDJHV�VXVWDLQHG�E��SODLQWLII�E��UHDVRQ�RI�WKH�HYHQWV�DOOHJHG�LQ�WKH�FRPSODLQW�

�HUH�SUR[LPDWHO��FDXVHG�RU�FRQWULEXWHG�WR�E��SODLQWLII�V�R�Q�EUHDFK�RI�WKH�VXEMHFW�LQVXUDQFH�

FRQWUDFW��

���������������

3ODLQWLII�KDV�HQJDJHG�LQ�DFWV��RPLVVLRQV�DQG�FRQGXFW�WKDW�FRQVWLWXWH�D�EUHDFK�RI�

3ODLQWLII�V�REOLJDWLRQV�XQGHU�WKH�VXEMHFW�SROLF����

��������������

3ODLQWLII�KDV�XQFOHDQ�KDQGV�LQ�IDLOLQJ�DQG�UHIXVLQJ�WR�GHIHQG�'86/$.�DQG�6(60$1���

��������������

4�(�V�KDQGOLQJ�RI�3ODLQWLII�V�FODLP��DV�QRW�FRUUHFW���DV�QRW�SURSHU�DQG��DV�QRW�

UHDVRQDEOH�XQGHU�WKH�WHUPV�RI�WKH�VXEMHFW�SROLF����

����������������

$W�DOO�WLPHV�DQG�SODFHV�UHOHYDQW�KHUHWR��4�(�IDLOHG�WR�DFW�LQ�JRRG�IDLWK��DQG�DFWHG�

�LWKRXW��LWK�MXVWLILFDWLRQ�RU�SUREDEOH�FDXVH�DQG��LWK�PDOLFH�WR�DUG�LWV�LQVXUHGV���

���������������

4�(�V�DFWLRQV�DW�DOO�WLPHV�IDLOHG�WR�FRPSO���LWK�156����$�������

��������������

4�(�V�FRQGXFW��DV�PDOLFLRXV��RSSUHVVLYH�DQG�RU�IUDXGXOHQW�SXUVXDQW�WR�156����������

��������������
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3ODLQWLII�V�FDXVH�RI�DFWLRQ�LV�EDUUHG�E��WKH�GRFWULQH�RI��DLYHU��

�����������������

3ODLQWLII�V�DFWLRQ�LV�EDUUHG�E��WKH�GRFWULQH�RI�HVWRSSHO���

����������������

3ODLQWLII�V�FRQGXFW��DLYHG�WKH�UHOLHI�SUD�HG�IRU�LQ�WKH�FRPSODLQW���

�������������������

3ODLQWLII�IDLOHG�WR�SURSHUO��DQG�IXOO��PLWLJDWH��PLQLPL]H�RU�DYRLG�GDPDJHV�WR�LWVHOI�DQG�LWV�

LQVXUHGV���

�������������������

3ODLQWLII�LV�QRW�HQWLWOHG�WR�DWWRUQH��V�IHHV�SXUVXDQW�WR�DQ��RI�WKH�FODLPV�DOOHJHG�LQ�WKH�

FRPSODLQW���

�������������������

� 7KDW�WKH�3ODLQWLII�VXEMHFWHG�'HIHQGDQWV�WR�GXUHVV�LQ�IRUFLQJ�'HIHQGDQW�WR�WDNH�FHUWDLQ�

DFWLRQV��

������������������

� 7KDW�GHIHQVH�RI�WKH�XQGHUO�LQJ�PDWWHU��DV�FRQVWUXFWLYHO��WHQGHUHG�WR�4�(��

�����������������

3XUVXDQW� WR�)5&3�����DV�DPHQGHG��DOO�SRVVLEOH�DIILUPDWLYH�DQG�RWKHU�GHIHQVHV�PD��QRW�

KDYH�EHHQ�DOOHJHG�KHUHLQ� LQVRIDU�DV� VXIILFLHQW� IDFWV��HUH�QRW�DYDLODEOH�DIWHU�UHDVRQDEOH�LQTXLU��

XSRQ�WKH�ILOLQJ�RI�WKLV�DQV�HU��DQG�WKHUHIRUH��$FXLW��UHVHUYHV�WKH�ULJKW�WR�DPHQG�WKLV�DQV�HU�WR�

DOOHJH�DGGLWLRQDO�DIILUPDWLYH�GHIHQVHV�LI�VXEVHTXHQW�LQYHVWLJDWLRQ�VR��DUUDQWV��

:�(5()25(��DQG� IRU� WKH� UHDVRQV�VHW� IRUWK�LQ� WKH�FRXQWHUFODLP�EHOR���58662�SUD�V� IRU�

MXGJPHQW�DV�IROOR�V��
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��� )RU�D�GHFODUDWLRQ�DQG�GHWHUPLQDWLRQ�WKDW�'86/$.�DQG�6(60$1�DUH�LQVXUHGV�XQGHU�WKH�

SROLF�� EHW�HHQ� 3ODLQWLII� DQG� 6815,6(�� DQG� WKDW� WKH� GHIHQVH� RI� WKH� FODLPV� DJDLQVW�

'86/$.�DQG�6(60$1��HUH�GXO��WHQGHUHG�DQG�RU�FRQWUXFWLYHO��WHQGHUHG� WR�3ODLQWLII��

WKDW�3ODLQWLII�GLG�R�H�'86/$.�DQG�RU�6(60$1�D�GHIHQVH��LQGHPQLILFDWLRQ��ILGXFLDU��

GXWLHV��DQG�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�IRU�FODLPV�DULVLQJ�RXW�RI�WKH�XQGHUO�LQJ�DFWLRQ��)RU�

D�GHFODUDWLRQ�WKDW�'86/$.�DQG�RU�6(60$1�DUH�HQWLWOHG�WR�UHFRYHU�IXQGV�IURP�3ODLQWLII�

4�(�� LQFOXGLQJ� DOO� IXQGV� QHFHVVDU�� WR� VDWLVI�� WKH� MXGJPHQW� DJDLQVW� '86/$.� DQG�RU�

6(60$1�LQ�WKH�XQGHUO�LQJ�DFWLRQ��LQFOXGLQJ�DOO�LQWHUHVW��

��� )RU�DWWRUQH��V�IHHV��

��� )RU�FRVWV�RI�VXLW��

��� )RU�LQWHUHVW��

��� )RU�DOO�RWKHU�UHOLHI�WKH�&RXUW�GHHPV�MXVW�DQG�SURSHU���

�������������

&20(6� 12:� 3ODLQWLII�� 58662� 58662� LQGLYLGXDOO��� E�� DQG� WKURXJK� KLV� DWWRUQH���

'DYLG�6DPSVRQ��(VT���RI�7�(�/$:�2)),&(�2)�'$9,'�6$03621��//&���DQG�IRU�KLV�FODLPV�

IRU�UHOLHI�DJDLQVW�WKH�4�(��DQG�HDFK�RI�WKHP��DOOHJH�DQG�FRPSODLQ�DV�IROOR�V��

��������

��� $W�DOO�WLPHV�UHOHYDQW�WR�WKLV�DFWLRQ��3ODLQWLII��DV�D�UHVLGHQW�RI�&ODUN�&RXQW���1HYDGD��

��� $W�DOO�WLPHV�UHOHYDQW�WR�WKLV�DFWLRQ��5LFKDUG�'XVODN�DQG�-XVWLQ�6HVPDQ��HUH�UHVLGHQWV�RI�

&ODUN�&RXQW���1HYDGD��

��� $W� DOO� WLPHV� UHOHYDQW� WR� WKLV� DFWLRQ�� 3ODLQWLII�&RXQWHUGHIHQGDQW�� 4�(� ,1685$1&(�

&25325$7,21��DV�DW�DOO�WLPHV�UHOHYDQW�WR�WKLV�DFWLRQ�DQ�LQVXUDQFH�FRPSDQ��EDVHG�3HQQV�OYDQLD�

DQG��DV�RSHUDWLQJ�DQG�FRQGXFWLQJ�EXVLQHVV�LQ�1HYDGD��
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��� $W�DOO� WLPHG�UHOHYDQW� WR�WKLV�DFWLRQ��&RXQWHU�GHIHQGDQW��&20081,7��$662&,$7,21�

81'(5:5,7(56��DV� DW� DOO� WLPHV� UHOHYDQW� WR� WKLV� DFWLRQ� DQ� LQVXUDQFH� XQGHU�ULWLQJ� FRPSDQ��

EDVHG�RQ�3HQQV�OYDQLD�DQG�GRLQJ�EXVLQHVV�LQ�1HYDGD����

��� 7KDW�4�(�LVVXHG�LQVXUDQFH�SROLFLHV��VRPH�RI��KLFK��HUH�XQGHU�ULWWHQ�E��&20081,7��

$662&,$7,21�81'(5:5,7(56���7KDW�HDFK�VDLG�'HIHQGDQW� LV�WKH�SDUHQW�DQG�RU� VXEVLGLDU��

RI�� DOWHU�HJR� RI�� GRLQJ� EXVLQHVV� DV�� DOVR� NQR�Q� DV�� DQG�RU� RWKHU�LVH� VKDULQJ� DQ� LGHQWLW�� RU�

FRQWLQXLW�� RI� LQWHUHVWV��LWK� HDFK� DQG� HYHU�� RWKHU�'HIHQGDQW� DQG�� WKHUHIRUH�� DUH� FRQWUDFWXDOO���

MRLQWO�� DQG� VHYHUDOO��� OHJDOO��� HTXLWDEO��� DQG�RU� RWKHU�LVH� OLDEOH� IRU� DQG�RU� �LWK� HDFK� RWKHU�

KHUHLQ��DQG�DUH�KHUHLQ�DIWHU�LQGLYLGXDOO��DQG�FROOHFWLYHO��UHIHUUHG�WR�DV��&$8��DQG�RU��WKH�&$8�

'HIHQGDQWV���

��� 7KDW�WKH�WUXH�QDPHV�DQG�FDSDFLWLHV���KHWKHU�LQGLYLGXDO��FRUSRUDWH��SDUWQHUVKLS��DVVRFLDWH�

RU�RWKHU�LVH��RI�'HIHQGDQWV��'2(6�,�WKURXJK�;�DQG�52(��86,1(66�(17,7,(6�,�WKURXJK�;��

DUH�XQNQR�Q�WR�3ODLQWLII���KR�WKHUHIRUH�VXHV�VDLG�'HIHQGDQWV�E��VXFK�ILFWLWLRXV�QDPHV���3ODLQWLII�

LV� LQIRUPHG� DQG�EHOLHYHV� DQG� WKHUHRQ� DOOHJH� WKDW� HDFK� RI� WKH�'HIHQGDQWV� GHVLJQDWHG� KHUHLQ�DV�

'2(�DQG�52(�DUH� UHVSRQVLEOH� LQ� VRPH�PDQQHU�IRU� WKH�HYHQWV�DQG�KDSSHQLQJV� UHIHUUHG� WR�DQG�

FDXVHG�GDPDJHV�SUR[LPDWHO��WR�3ODLQWLII�DV�KHUHLQ�DOOHJHG��DQG�WKDW�3ODLQWLII��LOO�VHHN�OHDYH�RI�

WKLV�&RXUW�WR�DPHQG�WKLV�&RPSODLQW�WR�LQVHUW�WKH�WUXH�QDPHV�DQG�FDSDFLWLHV�RI�'2(6�,�WKURXJK�;�

DQG�52(��86,1(66�(17,7,(6�,�WKURXJK�;���KHQ�WKH�VDPH�KDYH�EHHQ�DVFHUWDLQHG��DQG�WR�MRLQ�

VXFK�'HIHQGDQWV�LQ�WKLV�DFWLRQ��

��������������������

��� 2Q� DQG� EHIRUH� $XJXVW� ���� ����� 5,&�$5'� '86/$.� ��'8$/6$.��� DQG� -867,1�

6(60$1� ��6(60$1��� �HUH� �RUNLQJ� IRU� 6815,6(� 9,//$6� ,;� �20(2:1(56�

$662&,$7,21���6815,6(���DV�PDLQWHQDQFH�SHUVRQQHO�DQG�DOVR�DV�ODQGVFDSHUV��
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��� 7KDW�SULRU�WR�$XJXVW����������6815,6(�HPSOR�HG�'86/$.�DQG�6(60$1�WR�SHUIRUP�

OD�Q�FDUH�DQG�PDLQWHQDQFH�GXWLHV�IRU�6815,6(����

��� 7KDW�GXULQJ�'86/$.�DQG�6(60$1�V�HPSOR�PHQW��LWK�6815,6(��6815,6(�H[HULVHG�

D� KLJK� GHJUHH� RI� FRQJWURO�� LI� QRW� FRPSOHWH� FRQWURO�� RYHU� WKH�PDQQHU� LQ� �KLFK�'86/$.� DQG�

6(60$1�V��RUN��DV�WR�EH�SHUIRUPHG�� �7KDW�([KLELW��&��DW�SDJH�69�$��������DUH�PLQXWHV�

IURP�WKH�)HEUXDU�����������6815,6(��RDUG�RI�'LUHFWRUV�0HHWLQJ���KHUHLQ�6815,6(�VWDWHG��

�7KH��RDUG�UHYLH�HG�WKH�MRE�GHVFULSWLRQV�DV�VXEPLWWHG�E����S�������5LFKDUG�'XVODN�DQG�-XVWLQ�

6HVPDQ�� � 6HFUHWDU�� 0RUDOHV� �6HFUHWDU�� RI� 6815,6(@� ������������ ��� �������� ���� �����

S������������S��S����������������D��D�����������D��DQG��LOO�UHSRUW�WR�WKH��RDUG�UHJDUGLQJ�

SURJUHVV� RQ� PDLQWHQDQFH� SURMHFWV�� � $� PRWLRQ� �DV� PDGH� E�� 7UHDVXUHU� $OH[LV� VHFRQGHG� E��

6HFUHWDU�� 0RUDOHV� IRU� WKH� SHWW�� FDVK� WR� QRW� EH� PDLQWDLQHG� E�� WKH� HPSOR�HHV� DW� WKLV� WLPH����

�(PSKDVLV�DGGHG����7KLV�VKR�V�WKDW�'86/$.�DQG�6(60$1��HUH�LQ�WKH�VHUYLFH�RI�6815,6(��

�HUH� FRPSHQVDWHG� E�� 6815,6(�� DQG� WKDW� 6815,6(� �YLD� 6HFUHWDU�� 0RUDOHV�� KDG�� DQG�

H[HUFLVHG�� WKH� ULJKW� WR� GLUHFW� DQG� FRQWURO� '86/$.� DQG� 6(60$1� �KLOH� '86/$.� DQG�

6(60$1�SHUIRUPHG�GXWLHV�IRU�6815,6(����

���� 7KDW�'86/$.�DQG�6(60$1���KLOH��RUNLQJ�DV�HPSOR�HHV�IRU�6815,6(��GLG�QRW�KDYH�

DQ��RSSRUWXQLW�� IRU�SURILW�RU� ORVV�GHSHQGLQJ�RQ�WKHLU�PDQDJHULDO�VNLOO��DQG� WKDW�'86/$.�DQG�

6(60$1��HUH�SDLG�DQ�KRXUO��UDWH�SXUVXDQW�XQGHU�WKHLU�VRFLDO�VHFXULW��QXPEHUV�IRU�D��DJH��

���� 7KDW� '86/$.� DQG� 6(60$1�� �KLOH� �RUNLQJ� DV� HPSOR�HHV� IRU� 6815,6(�� GLG� QRW�

LQYHVW� DQ�� RI� WKHLU� R�Q� PRQH�� LQ� HTXLSPHQW� RU� PDWHULDOV� UHTXLUHG� IRU� WKH� WDVNV� 6815,6(�

GLUHFWHG�'86/$.�DQG�6(60$1�WR�SHUIRUP��DQG�WKDW�DOO�VXFK�HTXLSPHQW�DQG�RU�PDWHULDOV��HUH�

SXUFKDVHG�E��DQG��HUH�WKH�SURSHUW��RI�6815,6(����
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���� 7KDW�'86/$.�DQG�6(60$1���KLOH��RUNLQJ�DV�HPSOR�HHV�IRU�6815,6(��GLG�QRW�KDYH�

DQ��DELOLW��WR�HPSOR��KHOSHUV��

���� 7KDW� '86/$.� DQG� 6(60$1�� �KLOH� �RUNLQJ� DV� HPSOR�HHV� IRU� 6815,6(�� �HUH� QRW�

SHUIRUPLQJ�WDVNV�WKDW�UHTXLUH�DQ��VSHFLDO�VNLOO��

���� 7KDW�'86/$.�DQG�6(60$1���KLOH��RUNLQJ�DV�HPSOR�HHV�IRU�6815,6(��KDG�D�GHJUHH�

RI� SHUPDQHQFH� RI� WKH� �RUNLQJ� UHODWLRQVKLS� �LWK� 6815,6(� DV� 6815,6(� GLG� QRW� SHUPLW�

'86/$.�RU�6(60$1�WR��RUN�IRU�DQ�RQH�HOVH�RWKHU�WKDQ�6815,6(����

���� 7KDW�OD�Q�FDUH�DQG�PDLQWHQDQFH�LV�DQ�LQWHJUDO�SDUW�RI�6815,6(�V�EXVLQHVV�DV�DQ��2$�

LQ� WKDW� DQ� �2$�V� SULPDU�� GXW�� LV� WKH� PDLQWHQDQFH� RI� FRPPRQ� DUHDV�� DQG� WKDW� 6815,6(� LV�

UHTXLUHG�E��LWV�R�Q�&&�5�V�WR�PDLQWDLQ�FRPPRQ�DUHDV�DQG�SHUIRUP�OD�Q�DUH�DQG�PDLQWHQDQFH����

���� 7KDW� RQ�0DUFK� ��� ����� 6815,6(� DQV�HUHG� DQ� LQWHUURJDWRU�� E�� DGPLWWLQJ� 6815,6(�

�HPSOR�HG�5,&�$5'�'86/$.� DQG� -867,1�6(60$1� IRU� OD�Q�PDLQWHQDQFH� UHSDLU� DQG�RU�

FOHDQLQJ�SULRU�WR�6HSWHPEHU�������������([KLELW��$�����

���� 7KDW�'86/$.�DQG� 6(60$1���KLOH��RUNLQJ� DV�HPSOR�HHV� IRU� 6815,6(��'86/$.�

DQG�6(60$1��HUH�SDLG�SXUVXDQW�WR�WKHLU�VRFLDO�VHFXULW��QXPEHUV��DQG�WKDW�QHLWKHU�'86/$.�RU�

6(60$1�SRVVHVVHG�7D[�,'�QXPEHUV��

���� 7KDW� '86/$.� DQG� 6(60$1�� �KLOH� �RUNLQJ� DV� HPSOR�HHV� IRU� 6815,6(�� �HUH� QRW�

UHTXLUHG�WR�KDYH��DQG�GLG�QRW�KDYH��EXVLQHVV�OLFHQVHV����

���� 7KDW�'86/$.�DQG� 6(60$1���KLOH��RUNLQJ� DV�HPSOR�HHV� IRU� 6815,6(��'86/$.�

DQG� 6(60$1� �HUH� UHTXLUHG� WR� �RUN� VSHFLILF� KRXUV� HDFK� �RUNLQJ� GD�� DV� GHPDQGHG� E��

6815,6(����

���� 2Q�$XJXVW����������58662��DV�LQMXUHG��KLOH�RQ�WKH�SURSHUW��DW�6815,6(���7KH�LQMXU��

�DV�D�UHVXOW�RI�WKH�QHJOLJHQFH�RI�'86/$.�DQG�6(60$1����
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���� 2Q�$SULO���������58662�ILOHG�D�OD�VXLW�DJDLQVW�6815,6(�FODLPLQJ�WKDW�6815,6(��LWV�

PDLQWHQDQFH� SHUVRQQHO� DQG�RU� ODQGVFDSHUV�� DQG� RWKHU�'HIHQGDQWV� �LQFOXGLQJ� FHUWDLQ�'2(� DQG�

52(�'HIHQGDQWV�� KDG� FUHDWHG� D� KD]DUG� RQ� WKH�SURSHUW�� RI������0DGUHSHUOD� LQ� WKH� 6815,6(�

9,//$6� ,;��20(2:1(56�$662&,$7,21���KLFK�KD]DUG� FDXVHG�KDUP� WR�58662�� �7KDW�

LQLWLDOO��6815,6(�VWDWHG� WKDW��-���/$:1�0$,17(1$1&(��KDQGOHG�WKH�PDLQWHQDQFH�DQG�

ODQGVFDSLQJ�DW�WKH�WLPH�58662��DV�LQMXUHG�DQG��DV�D�UHVXOW���-���/$:1�0$,17(1$1&(��

�DV�QDPHG�DV�D�GHIHQGDQW�LQ�WKH�DFWLRQ����

���� 7KDW� WKH� 3ODLQWLIIV�� DQG� HDFK� RI� WKHP�� LQFOXGLQJ� 4�(�� LVVXHG� SROLF�� QXPEHU�

&$8���������� FRYHULQJ� QDPHV� LQVXUHGV� DQG� �&RYHUHG� (PSOR�HHV�� DV� GHILQHG� LQ� WKH� VDLG�

SROLF����KLFK�SROLF��LQVXUHG�6815,6(���&RYHUHG�(PSOR�HHV��DV�GHILQHG�LQ�WKH�VDLG�SROLF��DQG�

E�� OD��� DQG� RWKHUV� DQG� FRYHUHG� 6815,6(�� �&RYHUHG� (PSOR�HHV��� DQG� RWKHUV� IRU� WKH� ORVVHV�

58662�DOOHJHG�KH�VXIIHUHG�LQ�&DVH�1R��$�����������&�������([KLELW��'����7KDW�SXUVXDQW�WR�WKH�

SROLF��RI�LQVXUDQFH�'HIHQGDQWV��DQG�HDFK�RI�WKHP��UHWDLQHG�FRXQVHO�WR�GHIHQG�6815,6(�LQ�&DVH�

1R��$�����������&���

���� $W�WKH�WLPH�RI� WKH�$XJXVW����������LQFLGHQW�'86/$.�DQG�6(60$1��HUH�HPSOR�HHV��

RI� 6815,6(� DQG� �HUH� FRQWUDFWXDOO��� OHJDOO��� HTXLWDEO��� DQG�RU� RWKHU�LVH� LQVXUHGV� RI� WKH�

3ODLQWLIIV��DQG�HDFK�RI�WKHP��LQFOXGLQJ�4�(��

���� $W� DOO� WLPHV� SHUWLQHQW� KHUHWR� WKH� VDLG� SROLF�� RI� LQVXUDQFH� �DV��HUH� LQ� IXOO� IRUFH� DQG�

HIIHFW��

���� 7KH� LQFLGHQW�RI�$XJXVW� ���������� WKH� DIRUHVDLG�&DVH�1R��$�����������&��DQG� UHODWHG�

FODLPV��HUH�QRWLFHG�XSRQ�DQG�VXEPLWWHG�WR�'86/$.��6(60$1��6815,6(��DQG�4�(��

���� 7KDW� GXULQJ� WKH� OLWLJDWLRQ� SURFHVV� LQ� &DVH� 1R�� $�����������&� 6815,6(� LQIRUPHG�

58662� WKDW� �-���/$:1�0$,17(1$1&(�� KDG� LQ� IDFW� QRW�EHHQ� KDQGOLQJ�PDLQWHQDQFH�RU�
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ODQGVFDSLQJ� IRU� 6815,6(� DW� WKH� WLPH� 58662� �DV� LQMXUHG�� DQG� WKDW� LQ� IDFW� '86/$.� DQG�

6(60$1��HUH�WKH�RQHV��KR��HUH�KDQGOLQJ�PDLQWHQDQFH�DQG�ODQGVFDSLQJ�IRU�6815,6(�DW�WKH�

WLPH�58662��DV�LQMXUHG����

���� 2Q�1RYHPEHU����������58662�ILOHG�D�PRWLRQ�LQ�&DVH�1R��$�����������&�VHHNLQJ�WR�

DPHQG� WKH�&RPSODLQW�LQ�WKDW�PDWWHU�WR�DGG�DGGLWLRQDO�GHIHQGDQWV�WKDW�KDG�WKHUHWRIRUH�QRW�EHHQ�

LGHQWLILHG�� � 7KH� DPHQGHG� FRPSODLQW� LGHQWLILHG� '86/$.� DQG� 6(60$1� DV� 'HIHQGDQWV� DQG�

DOOHJHG�WKDW�'HIHQGDQWV��DQG�HDFK�RI�WKHP���KLFK��RXOG�LQFOXGH�'86/$.�DQG�6(60$1���HUH�

UHVSRQVLEOH�IRU�WKH�PDLQWHQDQFH�DQG�ODQGVFDSLQJ�IRU�6815,6(��KHQ�58662��DV�LQMXUHG���$W�

WKH�WLPH�WKH�$PHQGHG�&RPSODLQW��DV�ILOHG�4�(��DV�DFWLYHO��GHIHQGLQJ�6815,6(�LQ�&DVH�1R��

$�����������&����

���� 7KDW�WKH�PRWLRQ�WR�$PHQG�DQG�WKH�$PHQGHG�&RPSODLQW��HUH�SURYLGHG�WR�4�(�DV�WKH��

�HUH�SURYLGHG�WR�FRXQVHO�IRU�DOO�SDUWLHV�LQ�&DVH�1R��$�����������&���KLFK�LQFOXGHG�FRXQVHO�IRU�

6815,6(��KLFK��DV�LQ�D�WULSDUWLWH�UHODWLRQVKLS��LWK�6815,6(�DQG�4�(����

���� 2Q� 'HFHPEHU� ���� ����� 58662� ILOHG� D� VXSSOHPHQW� WR� WKH� PRWLRQ� WR� DPHQG� WKH�

FRPSODLQW�� � ���� ([KLELW� ����� � 7KH� VXSSOHPHQW� VSHFLILHG� WKDW� 6815,6(� KDG� LQGLFDWHG� �-���

/$:1�0$,17(1$1&(���DV�QRW�KDQGOLQJ�ODQGVFDSLQJ�DQG�PDLQWHQDQFH�IRU�6815,6(�DW�WKH�

WLPH�58662��DV� LQMXUHG�� DQG� DJDLQ�VRXJKW� OHDYH� WR� DPHQG� WKH� FRPSODLQW� DV� VHW� IRUWK� LQ� WKH�

SURSRVHG� DPHQGHG� FRPSODLQW� �KLFK� LGHQWLILHG� '86/$.� DQG� 6(60$1� DV� WKH� DFWXDO�

LQGLYLGXDOV� UHVSRQVLEOH� IRU� ODQGVFDSLQJ� DQG� PDLQWHQDQFH� DW� WKH� 6815,6(� SURSHUW��� � �����

([KLELW� �(��� � 7KH� SURSRVHG� DPHQGHG� FRPSODLQW� �DV� SURYLGHG� WR�4�(� DV� LW� �DV� SURYLGHG� WR�

FRXQVHO�IRU�DOO�SDUWLHV�LQ�&DVH�1R��$�����������&���KLFK�LQFOXGHG�FRXQVHO�IRU�6815,6(��KLFK�

�DV�LQ�D�WULSDUWLWH�UHODWLRQVKLS��LWK�6815,6(�DQG�4�(��
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���� 2Q�)HEUXDU����������WKH�&RXUW�LQ�&DVH�1R��$�����������&�HQWHUHG�DQ�2UGHU�SHUPLWWLQJ�

58662�WR�DPHQG�KLV�&RPSODLQW�DQG�DGG�'86/$.�DQG�6(60$1�DV�'HIHQGDQWV�LQ�&DVH�1R��

$�����������&�������([KLELW��)��� �7KH�2UGHU��DV�SURYLGHG�WR�4�(�DV� LW��DV�SURYLGHG�WR�WKH�

SDUWLHV�LQ�WKLV�DFWLRQ��LQFOXGLQJ�4�(�YLD�WKH�WULSDUWLWH�UHODWLRQVKLS�LW�KDG��LWK�LWV�FRXQVHO�LQ�&DVH�

1R��$�����������&����

���� 7KDW�WKH�$PHQGHG�&RPSODLQW�LQ�&DVH�1R��$�����������&�DOOHJHG��L���U�DOLD��QHJOLJHQFH�

DJDLQVW� '86/$.� DQG� 6(60$1�� � 7KH� DPHQGHG� FRPSODLQW� DOVR� LGHQWLILHG� '86/$.� DQG�

6(60$1�DV�'HIHQGDQWV�DQG�DOOHJHG�WKDW�'HIHQGDQWV��DQG�HDFK�RI� WKHP���KLFK��RXOG�LQFOXGH�

'86/$.�DQG�6(60$1���HUH�UHVSRQVLEOH�IRU�WKH�PDLQWHQDQFH�DQG�ODQGVFDSLQJ�IRU�6815,6(�

�KHQ�58662��DV� LQMXUHG�� �$W� WKH� WLPH�WKH�$PHQGHG�&RPSODLQW��DV� ILOHG�4�(��DV�DFWLYHO��

GHIHQGLQJ� 6815,6(� LQ� &DVH� 1R�� $�����������&� DQG� �DV� �HOO� D�DUH� RI� WKH� $PHQGHG�

&RPSODLQW������

���� 2Q� )HEUXDU�� ���� ����� 58662� VHUYHG� '86/$.��LWK� WKH� $PHQGHG� &RPSODLQW�� � 2Q�

)HEUXDU�����������58662�VHUYHG�6(60$1��LWK�WKH�$PHQGHG�&RPSODLQW���8SRQ�LQIRUPDWLRQ�

DQG� EHOLHI�'86/$.�DQG� 6(60$1� DGYLVHG� 6815,6(�RI� WKH� IDFW� WKDW� WKH��KDG�EHHQ�VHUYHG���

$GGLWLRQDOO���DV�4�(�KDG�UHWDLQHG�FRXQVHO��KR��DV�DFWLYHO��GHIHQGLQJ�6815,6(�LQ�&DVH�1R��

$�����������&� �KHQ� WKH� &RPSODLQW� �DV� DPHQGHG� WR� DGG� '86/$.� DQG� 6(60$1� DV�

'HIHQGDQWV���KLFK�FRXQVHO�KDG�D�WULSDUWLWH�UHODWLRQVKLS��LWK�6815,6(�DQG�4�(��4�(��DV��HOO�

D�DUH�RI��DQG��DV�RQ�QRWLFH�RI��WKH�IDFW�WKDW�'86/$.�DQG�6(60$1�KDG�EHHQ�VXHG�LQ�&DVH�1R��

$�����������&�DW�OHDVW�DV�RI�)HEUXDU������������

���� 7KDW�4�(�UHFHLYHG�FRQVWUXFWLYH� WHQGHU�RI� WKH�DFWLRQ�DJDLQVW�'86/$.�DQG�6(60$1��

&DVH� 1R�� $�����������&�� � ����� &DOLIRU�LD� ��RSS�U��� ,�F��� ��� �R�DO� �ORE�� ,���� &R��� ����

&DO�$SS��G��������3��G������ ���������LOO���L�P� /DE���� ,�F�� ��� �DUZL����O�F�� ,����&R��������
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8�6��'LVW��/(;,6���������6�'��&DO��'HF��������������DUERU��,����&R�����,���U�D�LR�DO���USO���

/L����,����&R���1R������������������,OO��$SS��/(;,6������,OO��&W��$SS��6HSW���������������UD�����

��ULF��,����&R������&DO���G��������������L�������L��G���U�������R������������&DO��$SS���WK�������

��������������7KH�GXW��WR�GHIHQG�DULVHV�DV� ORQJ�DV�WKH�IDFWV��HLWKHU�DV�H[SUHVVHG�RU�LPSOLHG�LQ�

WKH�WKLUG�SDUW��V�FRPSODLQW��RU�DV�OHDUQHG�IURP�RWKHU�VRXUFHV��JLYH�ULVH�WR�D�SRWHQWLDOO��FRYHUHG�

FODLP������������FLWLQJ��U���R��FR�RP��,PSRU�����G�&DU���,�F�������L��G���D�����LG�OL�������DU��

&R������&DO��$SS���G�������������������

���� 7KDW��KHQ�4�(�EHFDPH�D�DUH�RI�WKH�DFWLRQ�DJDLQVW�'86/$.�DQG�6(60$1��&DVH�1R��

$�����������&��4�(��DV�RQ�LQTXLU��QRWLFH�WR�LQYHVWLJDWH� WKH�LVVXH�RI�FRYHUDJH��DQG�IDLOHG�WR�

GR�VR��

���� 7KDW��DQ�LQVXUHU�������EHDUV�D�GXW��WR�GHIHQG�LWV�LQVXUHG��KHQHYHU�LW�DVFHUWDLQV�IDFWV��KLFK�

JLYH� ULVH� WR� WKH� SRWHQWLDO� RI� OLDELOLW�� XQGHU� WKH� SROLF���� � �����&����U�� ��U���� ��� ��GU�Z�� ����

1HY�$GY�2S�� ����� ���� 3��G� ���� ������� �FLWLQJ� ��L��G� �D��O� ,���� &R�� ��� �UR��L�U� ,���� &R���

,�F�������1HY���������������������7KDW��KHQ�4�(�EHFDPH�D�DUH�RI�WKH�$PHQGHG�&RPSODLQW�LQ�

&DVH� 1R�� $�����������&�� 4�(� DVFHUWDLQHG� �DQG� UHDVRQDEO�� VKRXOG� KDYH� DVFHUWDLQHG�� IDFWV�

JLYLQJ�ULVH�WR�WKH�SRWHQWLDO�RI�OLDELOLW��XQGHU�WKH�SROLF��FRYHULQJ�'86/$.�DQG�6(60$1����7KDW�

�KHQ�4�(�EHFDPH�D�DUH�RI� WKH�$PHQGHG�&RPSODLQW� LQ�&DVH�1R��$�����������&��KDG�4�(�

SHUIRUPHG�DQ�LQYHVWLJDWLRQ�LW��RXOG�KDYH�DVFHUWDLQHG��DQG�UHDVRQDEO��VKRXOG�KDYH�DVFHUWDLQHG��

IDFWV�JLYLQJ�ULVH�WR�WKH�SRWHQWLDO�RI�OLDELOLW��XQGHU�WKH�SROLF��FRYHULQJ�'86/$.�DQG�6(60$1��

���� 7KDW�4�(�GLG�QRW�GHIHQG�QRU�LQYHVWLJDWH�LWV�GXW��WR�GHIHQG�'86/$.�DQG�RU�6(60$1��

���� 7KDW� �WKH� GXW�� WR� GHIHQG� DULVHV� �KHQ� WKHUH� LV� D� SRWHQWLDO� IRU� FRYHUDJH� EDVHG� RQ� WKH�

DOOHJDWLRQV�LQ�D�FRPSODLQW�����������L��G��D��O�,����&R������UR��L�U�,����&R���,�F�������1HY�������

������������ �7KDW��KHQ�4�(�UHFHLYHG� WKH�$PHQGHG�&RPSODLQW� LQ�&DVH�1R��$�����������&��
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4�(��DV�D�DUH�WKHUH��DV�D�SRWHQWLDO�IRU�FRYHUDJH�EDVHG�RQ�WKH�DOOHJDWLRQV�DJDLQVW�'86/$.�

DQG�6(60$1�LQ�WKH�VDLG�$PHQGHG�&RPSODLQW����

���� 7KDW� WKH� 1HYDGD� 6XSUHPH� &RXUW� KDV� KHOG� WKDW� ��KHUH� WKHUH� LV� SRWHQWLDO� IRU� FRYHUDJH�

EDVHG�RQ��FRPSDULQJ� WKH�DOOHJDWLRQV�RI�WKH�FRPSODLQW��LWK�WKH�WHUPV�RI�WKH�SROLF���� DQ�LQVXUHU�

GRHV�KDYH�D�GXW��WR�GHIHQG���������&����U����U���������GU�Z������1HY�$GY�2S�����������3��G�

��������������

���� 7KDW� LQ���L��G��D��O� ,����&R�� ����UR��L�U� ,����&R��� ,�F�������1HY�� ��������� ������� WKH�

1HYDGD�6XSUHPH�&RXUW�KHOG�WKDW�DQ�LQVXUHU�V�GXW��WR�GHIHQG�LV�WULJJHUHG��KHQ�DOOHJDWLRQV�RI�D�

FRPSODLQW��RU��RWKHU�HYLGHQFH���VXJJHVW�WKDW�WKHUH�LV�D�SRWHQWLDO�IRU�FRYHUDJH���7KDW�RQ�0DUFK����

�����6815,6(�DQV�HUHG�DQ�LQWHUURJWRDU��E��VWDWLQJ�6815,6(��HPSOR�HG�5LFKDUG�'XVODN�DQG�

-XVWLQ� 6HVPDQ� IRU� OD�Q� PDLQWHQDQFH� UHSDLU� DQG�RU� FOHDQLQJ� SULRU� WR� 6HWSHPEHU� ������� � ����

([KLELW� �$�� DW� 3�� �� /�� ����� � 7KDW� �KHQ� 6815,6(� SURYLGHG� HYLGHQFH� WKDW� '86/$.� DQG�

6(60$1� �HUH� HPSOR�HG� E�� 6815,6(�� VXFK� HYLGHQFH� WULJJHUHG� 4�(�V� GXW�� WR� GHIHQG�

'86/$.� DQG� 6(60$1�� DQG� FHUWDLQO�� WULJJHUHG�4�(�V� GXW�� WR� LQYHVWLJDWH��KHWKHU� LW� KDG� D�

GXW��WR�GHIHQG����

���� 7KDW� XQGHU� WKH� LQVXUDQFH� FRQWUDFW��LWK� 6815,6(�� 4�(��DV� REOLJDWHG� WR� GHIHQG� DQG�

LQGHPQLI�� DQ�� �&RYHUHG� (PSOR�HH�� RI� 6815,6(� DV� GHILQHG� E�� WKH� LQVXUDQFH� SROLF�� �LWK�

6815,6(�������([KLELW��'����7KH�VDLG�SROLF��GHILQHV�D��&RYHUHG�(PSOR�HH��DV��

�D��$Q��QDWXUDO�SHUVRQ��
�

����:KLOH� LQ��RXU� VHUYLFH� �DQG� IRU����GD�V�DIWHU� WHUPLQDWLRQ�RI� VHUYLFH���
DQG�
�

����:KRP��RX�FRPSHQVDWH�GLUHFWO��E��VDODU����DJHV�RU�FRPPLVVLRQV��DQG�
�

����:KRP� �RX� KDYH� WKH� ULJKW� WR� GLUHFW� DQG� FRQWURO� �KLOH� SHUIRUPLQJ�
VHUYLFHV�IRU��RX��

�
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� � ����([KLELW��'��DW�3��69�$���������

���� 7KDW�RQ�$XJXVW����������'86/$.�DQG�6(60$1��HUH�QDWXUDO�SHRSOH��KR��HUH�LQ�WKH�

VHUYLFH�RI�6815,6(���KRP�6815,6(�FRPSHQVDWHG�GLUHFWO��E��VDODU����DJHV��RU�FRPPLVVLRQV��

DQG� �KRP� 6815,6(� KDG� WKH� ULJKW� WR� GLUHFW� DQG� FRQWURO� �KLOH� '86/$.� DQG� 6(60$1�

SHUIRUPHG�GXWLHV�IRU�6815,6(�������([KLELW��&����7KDW�'86/$.�DQG�6(60$1��HUH�SDUWLHV�

WR�D� FRQWUDFW�RI� LQVXUDQFH��LWK�'HIHQGDQWV�� DQG�HDFK�RI� WKHP�� LQFOXGLQJ�4�(�DQG�RU��HUH�DQ�

LQWHQGHG�EHQHILFLDULHV�WR�WKH�VDPH��7KH�VDLG�FRQWUDFW�FDUULHG�OLDELOLW��FRYHUDJH�IRU�ORVVHV�VXFK�DV�

WKRVH�VXIIHUHG�E��58662����

���� 7KDW� ([KLELW� �&�� DW� SDJH� 69�$�������� DUH� PLQXWHV� IURP� WKH� )HEUXDU�� ���� �����

6815,6(��RDUG�RI�'LUHFWRUV�0HHWLQJ���KHUHLQ�6815,6(�VWDWHG���7KH��RDUG�UHYLH�HG�WKH�MRE�

GHVFULSWLRQV�DV�VXEPLWWHG�E��HPSOR�HHV�5LFKDUG�'XVODN�DQG�-XVWLQ�6HVPDQ���6HFUHWDU��0RUDOHV�

�6HFUHWDU��RI�6815,6(@�YROXQWHHUHG�WR�RYHUVHH�WKH��RUN�SHUIRUPHG�RQ�SURSHUW��E��0U��'XVODN�

DQG�0U��6HVPDQ�DQG��LOO� UHSRUW� WR� WKH��RDUG� UHJDUGLQJ�SURJUHVV�RQ�PDLQWHQDQFH�SURMHFWV�� �$�

PRWLRQ��DV�PDGH�E��7UHDVXUHU�$OH[LV�VHFRQGHG�E��6HFUHWDU��0RUDOHV�IRU�WKH�SHWW��FDVK�WR�QRW�

EH�PDLQWDLQHG�E��WKH�HPSOR�HHV�DW�WKLV�WLPH����7KLV�VKR�V�WKDW�'86/$.�DQG�6(60$1��HUH�LQ�

WKH� VHUYLFH�RI�6815,6(���HUH� FRPSHQVDWHG�E��6815,6(�� DQG� WKDW�6815,6(��YLD�6HFUHWDU��

0RUDOHV�� KDG�� DQG� H[HUFLVHG�� WKH� ULJKW� WR� GLUHFW� DQG� FRQWURO� '86/$.� DQG� 6(60$1� �KLOH�

'86/$.�DQG�6(60$1�SHUIRUPHG�GXWLHV�IRU�6815,6(����

���� 7KDW�([KLELW��&��DW�SDJH�69�$��������DUH�PLQXWHV�IURP�WKH�-XO�����������6815,6(�

�RDUG�RI�'LUHFWRUV�0HHWLQJ���KHUHLQ�6815,6(�VWDWHG�XQGHU� WKH�KHDGLQJ�5LFKDUG�� �WKH�ERDUG�

XQDQLPRXVO��DJUHHG� WR� WHUPLQDWH� WKH� SHWW��FDVK� IRU�5LFKDUG�WKH��DJUHHG� WR�JLYH� KLP��������D�

PRQWK� IRU� KLV�FHOO� SKRQH� ELOO��� �7KLV�VKR�V� 6815,6(� FRPSHQVDWHG�'86/$.� LQ�DGGLWLRQ� WR�

SURYLGLQJ�'86/$.��LWK�FRPSHQVDWLRQ�LQ�WKH�IRUP�RI��DJHV��VDODU���DQG�RU�FRPPLVVLRQ��
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���� 7KDW� ([KLELW� �&�� DW� SDJH� 69�$�������� DUH� PLQXWHV� IURP� WKH� 6HSWHPEHU� ��� �����

6815,6(� �RDUG� RI� 'LUHFWRUV�0HHWLQJ�� �KHUHLQ� 6815,6(� VWDWHG� XQGHU� WKH� KHDULQJ� 5LFKDUG�

'XVODN����RDUG�XQDQLPRXVO��DJUHHG�WR�WHUPLQDWH�WKH�SRVLWLRQ�RI�D�RQVLWH�PDLQWHQDQFH�SROO�PDQ�

WKH�ERDUG�LV�LQ�DJUHHPHQW�WKDW�WKHUH�LV�QR�ORQJHU�D�QHHG�IRU�WKLV�SRVLWLRQ�WKHUHIRUH�WKH��DUH�DOO�LQ�

DJUHHPHQW� WR� WHUPLQDWH�0U��'XVODN��� �7KLV�VKR�V��DV�HPSOR�HG�E��6815,6(�RQ�$XJXVW�����

�����DQG�WKDW�6815,6(�GLG�QRW�WHUPLQDWH�KLV�SRVLWLRQ��RU�KLP�DV�D�6815,6(�HPSOR�HH�XQWLO�DW�

OHDVW�6HSWHPEHU�����������KLFK��DV�DIWHU�$XJXVW�����������KHQ�58662��DV�LQMXUHG����

���� 7KDW� ([KLELW� �&�� DW� SDJH� 69�$�������� DUH� PLQXWHV� IURP� WKH� 1RYHPEHU� ���� �����

6815,6(��RDUG�RI�'LUHFWRUV�0HHWLQJ���KHUHLQ�6815,6(�VWDWHG���,W��DV�WKH�FRQVHQVXV�RI�WKH�

�RDUG� WKDW� 5LFKDUG� 'XONDV� �VLF��� -XVWLQ�� DQG� &DUVRQ� KDV� SURYLGHG� YDOXDEOH� VHUYLFH� WR� WKH�

FRPPXQLW��� �7KH��RDUG�DJUHHG� WR�KROLGD��JUDWXLW�� IRU������WR�5LFKDUG������� IRU�&DUVRQ�� DQG�

����� IRU� -XVWLQ� DQG� GLUHFWHG� WKH� PDQDJHU� WR� SURFHVV� SD�PHQW� IRU� KROLGD�� JUDWXLW�� WKURXJK�

&RYHQDQW��� � 7KLV� VKR�V� 6815,6(� FRPSHQVDWHG� '86/$.� DQG� 6(60$1� LQ� DGGLWLRQ� WR�

SURYLGLQJ� '86/$.� DQG� 6(60$1��LWK� FRPSHQVDWLRQ� LQ� WKH� IRUP� RI� �DJHV�� VDODU��� DQG�RU�

FRPPLVVLRQ����

���� 7KDW� ([KLELW� �&�� DW� SDJH�69�$�������� LV� D� UHFRUG� RI� 6815,6(�SD�LQJ� �������� WR�

6(60$1�IRU���ROLGD��JUDWXLW�����7KLV�VKR�V�6815,6(�FRPSHQVDWHG�6(60$1�LQ�DGGLWLRQ�WR�

SURYLGLQJ�6(60$1��LWK�FRPSHQVDWLRQ�LQ�WKH�IRUP�RI��DJHV��VDODU���DQG�RU�FRPPLVVLRQ����

���� 7KDW� 4�(�� KDYLQJ� EHHQ� QRWLILHG� WKDW� 58662� KDG� ILOHG� DQ� DFWLRQ� DJDLQVW� 6815,6(��

'86/$.�� DQG� 6(60$1� LQ� &DVH� 1R�� $�����������&�� DQG� JLYHQ� '86/$.� DQG� 6(60$1�

TXDOLILHG� DV� �&RYHUHG� (PSOR�HHV�� RI� 6815,6(� XQGHU� 3ROLF�� 1R�� &$8���������� 4�(� KDG�

GXW�� WR� GHIHQG�'86/$.� DQG�6(60$1� DQG� WR� DW� OHDVW� LQYHVWLJDWH��KHWKHU�'86/$.�DQG�RU�

6(60$1��HUH�HQWLWOHG�WR�FRYHUDJH�XQGHU�3ROLF��1R��&$8����������4�(�UHIXVHG�WR�GR�VR����
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���� 7KDW�4�(�'HIHQGHG�6815,6(�LQ�&DVH�1R��$�����������&���HW��GHVSLWH�KDYLQJ�D�GXW��

WR�GHIHQG�'86/$.�DQG�6(60$1�DJDLQVW�58662�V�FODLP��DQG�GHVSLWH�KDYLQJ�NQR�OHGJH�WKDW�

58662�V�FODLP��DV�SURFHHGLQJ�DJDLQVW�6815,6(��'86/$.��DQG�6(60$1��QHYHU� WRRN�DQ��

VWHSV�WR�GHIHQG�RU�LQGHPQLI��'86/$.�RU�6(60$1�LQ�&DVH�1R��$�����������&����

���� 7KDW�EHFDXVH�4�(�QHYHU�WRRN�DQ��VWHSV�WR�GHIHQG�RU�LQGHPQLI��'86/$.�RU�6(60$1�

LQ� &DVH� 1R�� $�����������&�� WKH� &RXUW� HQWHUHG� GHIDXOWV� DJDLQVW� '86/$.� DQG� 6(60$1� LQ�

&DVH�1R��$�����������&����

���� 7KDW�LQ�HQWHULQJ�D�VHWWOHPHQW�UHOHDVH��LWK�58662��4�(�DQG�6815,6(�DJUHHG�WKDW�DQ��

VHWWOHPHQW� �RXOG� VSHFLILFDOO�� H[FOXGH� '86/$.� DQG� 6(60$1�� DQG� DQ�RQH� DVVRFLDWHG� RU�

DIILOLDWHG� �LWK� WKHP�� � ����� ([KLELW� ���� DW� S�� ��� � 7KH� VHWWOHPHQW� UHOHDVH� LQFOXGHG� 6815,6(�

HPSOR�HHV��H[FHSW�IRU�'86/$.�DQG�6(60$1�RU�DQ�RQH�DVVRFLDWHG�RU�DIILOLDWHG��LWK�WKHP���,G�

DW�3����� �7KH� VHWWOHPHQW� UHOHDVH�DOVR�VSHFLILFDOO�� VWDWHG� WKDW���1RWKLQJ�LQ� WKH� UHODVH�1RWKLQJ�LQ�

WKLV� UHOHDVH� VKDOO� UHOHDVH�� GLVFKDUJH�� RU� LQ� DQ�� �D�� LPSDFW� 3/$,17,))�6� ULJKWV� DJDLQVW�

5,&�$5'�'86/$.�DQG�RU�-867,1�6(60$1�LQ�DQ��PDQQHU���,G�DW�3������7KH�UHOHDVH�IXUWKHU�

VWDWHG� WKDW� DQ�� ODQJXDJH� LQ� WKH� UHOHDVH� WKDW��RXOG�EH� UHDG� WR� LQ� DQ���D�� LPSDFW� WKH� ULJKWV�RI�

'86/$.�DQG�RU�6(60$1�DJDLQVW� DQ��HQWLW���LQFOXGLQJ�DQ��LQVXUHU���6�$//��(�'((0('�

18//�$1'�92,'����,G�����

���� 7KDW� 4�(� DQG� 6815,6(� DWWHPSWHG� WR� XQGHUPLQH� ULJKWV� KHOG� E�� '86/$.� DQG�

6(60$1� E�� DVNLQJ� 58662� WR� VWLSXODWH� WKDW� '86/$.� DQG� 6(60$1� �HUH� �LQGHSHQGHQW�

FRQWUDFWRUV��� � ,G�� � 7KDW� DQ�� VWLSXODWLRQ� LQ� WKH� UHOHDVH� EHW�HHQ� 6815,6(��4�(�� DQG� 58662�

GRHV� QRW� LPSDFW� WKH� ULJKWV� RI� '86/$.� DQG�RU� 6(60$1� WR� FRYHUDJH� DV� QHLWKHU� 4�(��

6815,6(��QRW�58662�KDYH�DQ��DXWKRULW��WR�VWLSXODWH�RU�RWKHU�LVH�DFW�LQ�DQ��PDQQHU�WR�LPSDFW�

WKH� ULJKWV� RI� '86/$.� DQG�RU� 6(60$1� WR� FRYHUDJH� IURP� 4�(�� � )XUWKHU� DV� WKH� UHOHDVH�
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VSHFLILFDOO��VWDWHG�WKDW�DQ��ODQJXDJH�LQ�WKH�UHOHDVH�WKDW��RXOG�EH�UHDG�WR�LQ�DQ���D��LPSDFW�WKH�

ULJKWV� RI�'86/$.�DQG�RU� 6(60$1�DJDLQVW� DQ�� HQWLW�� �LQFOXGLQJ� DQ�� LQVXUHU�� �6�$//��(�

'((0('�18//�$1'�92,'���DQ��ODQJXDJH�IURP�WKH�UHOHDVH�4�(�PD��QR��DWWHPSW�WR�XWLOL]H�

WR� LPSDFW� WKH� ULJKWV� RI� '86/$.� DQG�RU� 6(60$1� WR� FRYHUDJH� DUH�� E�� YLUWXH� RI� WKH� UHOHDVH�

LWVHOI��QXOO�DQG�YRLG���$OVR��LQ���DO�����UL�FROO���UDZE�UU�����RF����,�F�������)��G������������WK�

&LU�� ������ WKH� 1LQWK� &LUFXLW� KHOG� WKDW�� �HFRQRPLF� UHDOLWLHV�� QRW� FRQWUDFWXDO� ODEHOV�� GHWHUPLQH�

HPSOR�PHQW� VWDWXV��� � �FLWLQJ������UIRUG� �RRG� &RUS�� ��� �F&RPE�� ��SUD������8�6�� DW� ����� ���

6�&W������������U������LO�ULP����LSP����&R�������)��G����������������������

���� 7KDW�RQ�6HSWHPEHU����������FRXQVHO�IRU�58662�ID[HG�D�OHWWHU� WR�4�(��)D[�1R������

���������� DQG� HPDLOHG� WKH� VDPH� OHWWHU� WR� 4�(� DW� HPDLO� DGGUHVV�� KVWDYDNLV�FDXLQVXUH�FRP�

�KLFK�OHWWHU�VWDWHG��

$V� �RX� D�DUH�� VRPH� WLPH� DJR� RXU� RIILFH� LQLWLDWHG� OLWLJDWLRQ� DJDLQVW� -XVWLQ� 6HVPDQ��
5LFKDUG�'XVODN��DV��HOO�DV�3:�-DPHV�0DQDJHPHQW���&RQVXOWLQJ�UHODWHG�WR�WKH�DERYH�
QRWHG� LQFLGHQW�� �:H��ULWH� DW� WKLV� WLPH� WR�DGYLVH�&RPPXQLW��$VVRFLDWLRQ�8QGHU�ULWHUV�
$JHQF�� WKDW� WKH�&RXUW�KDV�HQWHUHG�GHIDXOW�DJDLQVW� -XVWLQ�6HVPDQ��5LFKDUG�'XVODN��DQG�
3:�-DPHV�0DQDJHPHQW���&RQVXOWLQJ� LQ� WKLV�PDWWHU��:H�KDYH�DWWDFKHG� D�FRS�� RI� WKH�
GHIDXOWV�IRU��RXU�FRQYHQLHQFH��
�
3OHDVH�FRQWDFW�RXU�RIILFH��LWK�DQ��TXHVWLRQV��
�
�����([KLELW��������
�

���� 7KDW�DV�QR�WLPH�GLG�4�(�FRQWDFW�WKH�RIILFH�RI�FRXQVHO�IRU�58662��QRU�GLG�4�(�DW�DQ��

WLPH�GHQ��KDYLQJ�UHFHLYHG�SULRU�QRWLFH�WKDW�&DVH�1R��$�����������&�LQFOXGHG�FODLPV�DJDLQVW�LWV�

LQVXUHGV�DQG��&RYHUHG�(PSOR�HHV��'86/$.�DQG�6(60$1����

���� $W�QR�WLPH�GLG�4�(�VXEPLW��QRWLFH��DQG�RU�RWKHU�LVH�GLUHFW�VDLG�FODLP�DQG�RU�DFWLRQ�WR�

DQ�� IXUWKHU� SROLF�� RI� LQVXUDQFH� SURYLGLQJ� FRYHUDJH� IRU� WKH� VDPH� DQG�� LQ� SDUWLFXODU�� GLG� QRW�

VXEPLW��QRWLFH��DQG�RU�GLUHFW�WKH�VDPH�WR�WKH�DWWHQWLRQ�DQG�FRQVLGHUDWLRQ�RI�DQ��RWKHU�SROLFLHV�RI�

JHQHUDO�OLDELOLW��LQVXUDQFH����
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���� 7KH�DIRUHVDLG�OHJDO�DFWLRQ��&DVH�1R��$�����������&��DJDLQVW�6815,6(�DQG�RWKHUV��DV�

LQLWLDOO��GHIHQGHG�E��4�(�XQGHU�SROLF��QXPEHU�&$8����������WKURXJK�WKH�DVVRFLDWLRQ�RI�DQG�

SD�PHQW�RI�D�GHIHQVH�ILUP��6SULQJHO���)LQN����

���� 7KDW�DW�QR�WLPH�GLG�4�(�GHIHQG�'86/$.�RU�6(60$1�LQ�&DVH�1R��$�����������&��

HYHQ� DIWHU� EHLQJ� JLYHQ� VSHFLILF� QRWLFH� WKDW� WKH� DFWLRQ� �DV� SHQGLQJ� DJDLQVW� '86/$.� DQG�

6(60$1��DQG� HYHQ� DIWHU� EHLQJ� QRWLILHG� WKDW� GHIDXOWV�KDG�EHHQ� WDNHQ�DJDLQDVW�'86/$.� DQG�

6(60$1��

���� 7KH�4�(�IDLOHG� WR�RIIHU��VXJJHVW��DQG�RU�SURYLGH�LQGHSHQGHQW�&�PL��FRXQVHO� WR�DGYLVH�

'86/$.�DQG�RU�6(60$1�DV�WR�WKH�IDLOXUH�WR�GHIHQG�WKHP�LQ�&DVH�1R��$�����������&��DQG�RU�

LQGHPQLW��� RU� SHUWLQHQW� SOHDGLQJV� DQG� 2UGHUV� EHIRUH� DQG� E�� WKH� &RXUW�� DQG� RI� DQ�� UHODWHG�

PDWWHUV��

���� 7KDW� EHFDXVH�4�(�GLG� QRW�GHIHQG�'86/$.�RU�6(60$1�GHVSLWH� EHLQJ�D�DUH� RI� WKH�

OD�VXLW��DQG�EHLQJ�D�DUH�WKDW�GHIDXOW�KDG�EHHQ�WDNHQ�DJDLQVW�4�(�V�LQVXUHGV��RQ�'HFHPEHU�����

�����WKH�FRXUW�LQ�&DVH�1R��$�����������&�HQWHUHG�-XGJPHQW�DJDLQVW�'86/$.�DQG�6(60$1�

LQ�WKH�DPRXQW�RI������������������KLFK�DFFUXHV�LQWHUHVW�DW�WKH�VWDWRU��UDWH�XQWLO�SDLG�LQ�IXOO��DQG�

WKDW�1RWLFH�RI�(QWU��RI�WKH�VDLG�-XGJPHQW��DV�ILOHG�RQ�'HFHPEHU�������������

���� 7KDW� WKH� FRQGXFW� RI� 'HIHQGDQWV�� DQG� HDFK� RI� WKHP�� LQFOXGLQJ� 4�(�� LQ� QRW� GHIHQGLQJ�

'86/$.�DQG�6(60$1�FRQVWLWXWHG�D�EUHDFK�RI�WKH�GXW��WR�GHIHQG�XQGHU�WKH�LQVXUDQFH�FRQWUDFW�

WKDW�FRYHUHG�'86/$.�DQG�6(60$1�DV��&RYHUHG�(PSOR�HHV���

���� 7KDW�XQGHU�&����U����U���������GU�Z������1HY�$GY�2S�����������3��G����� ������� DQ�

LQVXUHU�LV�OLDEOH�IRU�DOO�FRQVHTXHQWLDO�GDPDJHV�DULVLQJ�RXW�RI�DQ��EUHDFK�RI�WKH�GXW��WR�GHIHQG�DQ�

LQVXUHG���$GGLWLRQDOO����DQ�LQVXUHU�V�OLDELOLW��IRU�WKH�EUHDFK�RI�WKH�GXW��WR�GHIHQG�LV�QRW�FDSSHG�DW�

WKH�SROF�� OLPLWV��HYHQ�LQ� WKH�DEVHQFH�RI�EDG� IDLWK��� �7KH�1HYDGD�6XSUHPH�&RXUW� VXEVHTXHQWO��
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UHLWHUDWHG�WKDW�WKH�UHDVRQDEOHQHVV�RI�DQ�LQVXUHU�V�UHIXVDO�WR�GHIHQG��LV�LUUHOHYDQW�IRU�GHWHUPLQLQJ�

GDPDJHV�XSRQ�D�EUHDFK�RI�WKH�GXW��WR�GHIHQG�����DOG�U������L��G����R�,����&R���1R��������������

:/������������

����������������������

58662�UHDOOHJHV�DQG�UHDVVHUWV�HDFK�DQG�HYHU��VWDWHPHQW�DQG�DOOHJDWLRQ�FRQWDLQHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�VHW�IRUWK�IXOO��KHUHXQGHU��

���� $W�DOO�WLPHV�SHUWLQHQW�KHUHWR��4�(�KDG�D�FRQWUDFWXDO�GXW��WR�GHIHQG�DQG�LQGHPQLI��

'86/$.�DQG�RU�6(60$1�UHJDUGLQJ�FHUWDLQ�FODLPV�IRU�QHJOLJHQFH�DQG�UHVXOWLQJ�

LQMXULHV�FDXVHG�E��WKHP�WR�LQFOXGH��EXW�QRW�OLPLWHG�WR��WKRVH�EURXJKW�E��58662�LQ�

'LVWULFW�&RXUW�&DVH�QXPEHU�$�����������&��

���� 7KH�IDLOXUH�RI�4�(�WR�UHDVRQDEO��DQG�FRQWLQXRXVO��GHIHQG�DQG�RU�LQGHPQLI��'86/$.�

DQG�RU�6(60$1�XQGHU�VDLG�SROLF��LQVXUDQFH�FRYHUDJH�DQG�RU�RWKHU�SROLFLHV�RI�LQVXUDQFH�

DFWXDOO��DQG�RU�SRWHQWLDOO��DIIRUGLQJ�FRYHUDJH�WR�'86/$.�DQG�RU�6(60$1�DV�DOOHJHG�

KHUHLQ�FRQVWLWXWHV�D�EUHDFK�RI�FRQWUDFW�RQ�WKH�SDUW�RI�4�(�XQGHU�WKH�WHUPV�DQG�FRQGLWLRQV�

DV�WKH�SROLFLHV�VHW�IRUWK��

���� 7KDW�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�DIRUHVDLG�EUHDFKHV�RI�FRQWUDFW�RQ�WKH�SDUW�RI�

'86/$.�DQG�6(60$1�KDYH�EHHQ�GDPDJHG�LQ�DQ�DPRXQW�LQ�H[FHVV�RI�)LIWHHQ�

7KRXVDQG�'ROODUV��������������DQG�DUH�HQWLWOHG�WR�PRQLHV�VXIILFLHQW�WR�VDWLVI��58662�V�

-XGJPHQW�DJDLQVW�WKHP�LQ�WKH�DPRXQW�RI����������������SOXV�DOO�LQWHUHVW���KLFK�PRQH��

LV�GXH�DQG�R�LQJ�WR�58662��

���� '86/$.�DQG�RU�6(60$1�KDYH�VDWLVILHG�WKH�WHUPV�RI�WKH�FRQWUDFW��LWK�4�(�DQG�KDYH�

GRQH�HYHU�WKLQJ�WKH��DUH�UHTXLUHG�WR�GR�XQGHU�WKH�LQVXUDQFH�SROLF���
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���� 7KDW�WKH�FRQGXFW�RI�4�(�LQ�UHIXVLQJ�WR�GHIHQG�'86/$.�DQG�RU�6(60$1�IRU�WKH�DFWLRQ�

EURXJKW�E��58662�FRQVWLWXWHG�D�EUHDFK�RI�WKH�GXW��WR�GHIHQG��

���� 7KH�FRQGXFW�RI�4�(�DOOHJHG�LQ�WKH�IRUHJRLQJ�SDUDJUDSKV�FRQVWLWXWHV�D�EUHDFK�RI�WKH�

LQVXUDQFH�FRQWUDFW��

���� $V�D�UHVXOW�RI�WKH�EUHDFK�E��'HIHQGDQW�RI�WKH�FRQWUDFW��-XGJPHQW�KDV�EHHQ�HQWHUHG�

DJDLQVW�'86/$.�DQG�RU�6(60$1�LQ�WKH�DPRXQW�RI�����������������LWK�VWDWXWRU��

LQWHUHVW�DFFUXLQJ�WKHUHRQ��DQG�WKDW�58662�LV�HQWLWOHG�WR�UHFRYHU�IXQGV�IURP�'86/$.�

DQG�6(60$1�LQ�DQ�DPRXQW�VXIILFLHQW�WR�VDWLVI��WKH�-XGJPHQW�RI�����������������LWK�

VWDWXWRU��LQWHUHVW�DFFUXLQJ�WKHUHRQ���KLFK�PRQH��LV�GXH�DQG�R�LQJ�WR�58662��

���� 7KDW�58662�DV�D�QDPHG�'HIHQGDQW�LQ�WKH�'HFODUDWRU��5HOLHI�$FWLRQ�KDV�EHHQ�UHTXLUHG�

WR�REWDLQ�WKH�VHUYLFHV�RI�DQ�DWWRUQH��WR�SURVHFXWH�WKLV�FODLP�DQG�LV�WKHUHIRUH�HQWLWOHG�WR�

WKHLU�FRVWV�DQG�UHDVRQDEOH�DWWRUQH��V�IHHV�LQFXUUHG��

�����������������������

���� 58662�UHDOOHJHV�DQG�UHDVVHUWV�HDFK�DQG�HYHU��VWDWHPHQW�DQG�DOOHJDWLRQ�FRQWDLQHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�VHW�IRUWK�IXOO��KHUHXQGHU��

���� 7KH�H[SUHVV�DQG�RU�LPSOLHG�LQVXUDQFH�DJUHHPHQW�EHW�HHQ�4�(�DQG�'86/$.�DQG�RU�

6(60$1�FDUULHV��LWK�LW�D�ILGXFLDU��GXW���

���� 7KH�FRQWUDFW�RI�LQVXUDQFH�DV�DOOHJHG�KHUHLQ�FDUULHV��LWK�LW�D�ILGXFLDU��GXW���

���� 4�(�EUHDFKHG�WKH�ILGXFLDU��GXW��E��WKH�DFWV�DQG�RPLVVLRQV�DOOHJHG�KHUHLQ��

���� 7KDW�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�DIRUHVDLG�EUHDFK�RI�ILGXFLDU��GXW��RQ�WKH�SDUW�

RI�4�(��'86/$.�DQG�6(60$1��KDYH�EHHQ�GDPDJHG��DQG�WKDW�58662�LV�HQWLWOHG�WR�

UHFRYHU�IXQGV�IURP�'86/$.�DQG�6(60$1�LQ�DQ�DPRXQW�VXIILFLHQW�WR�VDWLVI��WKH�
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-XGJPHQW�RI�����������������LWK�VWDWXWRU��LQWHUHVW�DFFUXLQJ�WKHUHRQ���KLFK�PRQH��LV�

GXH�DQG�R�LQJ�WR�58662����

����������������������

���� 58662�UHDOOHJHV�DQG�UHDVVHUWV�HDFK�DQG�HYHU��VWDWHPHQW�DQG�DOOHJDWLRQ�FRQWDLQHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�VHW�IRUWK�IXOO��KHUHXQGHU��

���� 4�(�LV�VXEMHFW�WR�YDULRXV�VWDWXWHV�RI�WKH�6WDWH�RI�1HYDGD�UHJDUGLQJ�LWV�EXVLQHVV�SUDFWLFHV�

LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�1HYDGD�8QIDLU�&ODLPV�3UDFWLFHV�$FW��

���� 4�(�YLRODWHG�QXPHURXV�DVSHFWV�RI�WKH�DERYH�PHQWLRQHG�1HYDGD�8QIDLU�&ODLPV�3UDFWLFHV�

$FW��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��156����$��������D�R���

���� 7KDW�DV�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�WKH�DIRUHVDLG�YLRODWLRQV�RI�1HYDGD�VWDWXWHV�RQ�WKH�

SDUW�RI�4�(��'86/$.�DQG�6(60$1��KDYH�EHHQ�GDPDJHG��DQG�WKDW�58662�LV�HQWLWOHG�

WR�UHFRYHU�IXQGV�IURP�'86/$.�DQG�6(60$1�LQ�DQ�DPRXQW�VXIILFLHQW�WR�VDWLVI��WKH�

-XGJPHQW�RI�����������������LWK�VWDWXWRU��LQWHUHVW�DFFUXLQJ�WKHUHRQ���KLFK�PRQH��LV�

GXH�DQG�R�LQJ�WR�58662��

�����������������������

���� 58662�UHDOOHJHV�DQG�UHDVVHUWV�HDFK�DQG�HYHU��VWDWHPHQW�DQG�DOOHJDWLRQ�FRQWDLQHG�LQ�WKH�

SUHFHGLQJ�SDUDJUDSKV�DV�WKRXJK�VHW�IRUWK�IXOO��KHUHXQGHU��

���� 7KDW�DW�DOO�WLPHV�SHUWLQHQW�KHUHWR�4�(�XQGHUWRRN�WR�SURYLGH�LQVXUDQFH�FRYHUDJH��GHIHQVH��

DQG�LQGHPQLW��RI�6815,6(��JLYLQJ�WKH�UHDVRQDEOH�DQG�IRUHVHHDEOH�H[SHFWDWLRQ�WR�

'860$1�DQG�RU�6(6/$.�WKDW�WKDW�WKH���HUH�DQG��RXOG�EH�FRYHUHG��GHIHQGHG��DQG�RU�

LQGHPQLILHG��LWK�UHVSHFW�WR�WKH�FODLPV�DQG�DFWLRQV�DJDLQVW�WKHP��EXW�WKHQ�XQLODWHUDOO��DQG�

XQUHDVRQDEO��GHQLHG�FRYHUDJH��GHIHQVH��DQG�LQGHPQLILFDWLRQ�WR�'86/$.�DQG�RU�

6(60$1��
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���� 7KH�DIRUHVDLG�DFWV�DQG�RPLVVLRQV�RQ�WKH�SDUW�RI�4�(�FUHDWHV�LQ�HTXLW��DQG�RU�OD��D�

SURPLVH�DQG�DJUHHPHQW�E��4�(�WR�FRYHU��GHIHQG��DQG�RU�LQGHPQLI��'86/$.�DQG�RU�

6(60$1�UHJDUGLQJ�WKH�DIRUHVDLG�FODLPV�DQG�DFWLRQV�DJDLQVW�WKHP��UHTXLULQJ�WKDW�4�(�

EH�HVWRSSHG�IURP�GHQ�LQJ�DQG�UHIXVLQJ�VXFK�FRYHUDJH��GHIHQVH��DQG�LQGHPQLILFDWLRQ��DQG�

WKDW�4�(�EH�PDQGDWHG�DQG�MXGLFLDOO��FRPSHOOHG�WR�FRYHU��GHIHQG��DQG�RU�LQGHPQLI��

'86/$.�DQG�RU�6(60$1�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��SD�LQJ�DQ��DQG�DOO�GDPDJHV�

DVVHVVHG�DJDLQVW�'86/$.�DQG�RU�6(60$1���PDGH��DQG�RU�UHGXFHG�WR�MXGJPHQW�LQ�

IDYRU�RI�58662�DQG�DJDLQVW�'86/$.�DQG�RU�6(60$1��DQG�RU�RWKHU�LVH�LPSRVHG�

DJDLQVW�'86/$.�DQG�RU�6(60$1�DV�UHODWHG�KHUHWR��DOO�LQ�DQ�DPRXQW�HQWLWOLQJ�

'86/$.�DQG�6(60$1�WR�PRQHWDU��GDPDJHV�LQ�H[FHVV�RI�)LIWHHQ�7KRXVDQG�'ROODUV�

��������������DQG�HTXLWDEOH�UHOLHI�WR�LQFOXGH��EXW�QRW�OLPLWHG�WR��(VWRSSHO�DQG�RU�

0DQGDPXV�DV�WKLV�KRQRUDEOH�FRXUW�VHHV�MXVW�XQGHU�WKH�SUHPLVHV��DQG�'HFODUDWRU��5HOLHI�

LQ�WKH�IRUP�RI�DQ�2UGHU��-XGJPHQW��DQG�RU�GLUHFWLYH�RWKHU�LVH�WKDW�4�(�LV�OLDEOH�WR�

'86/$.��6(60$1��DQG�58662�IRU�WKH�IXOO�DPRXQW�RI�WKH�DIRUHVDLG�-XGJPHQW��LWK�DOO�

DSSOLFDEOH�LQWHUHVW�HQWHUHG�DJDLQVW�'86/$.�DQG�RU�6(60$1��LQWHUHVW�WKHUHRQ��

LQFLGHQWDO�DQG�FRQVHTXHQWLDO�GDPDJHV��DQG�JHQHUDO�DQG�VSHFLDO�GDPDJHV��

�����������3ODLQWLII�58662�SUD�V�IRU�MXGJPHQW�DJDLQVW�WKH�4�(�DV�IROOR�V��

������������������������

��� 7KDW�'86/$.�DQG�6(60$1�UHFRYHU�JHQHUDO�GDPDJHV�LQ�DQ�DPRXQW�LQ�H[FHVV�RI�

�����������������KLFK�PRQH��LV�GXH�DQG�R�LQJ�WR�58662��

��� 7KDW�'86/$.�DQG�6(60$1�UHFRYHU�JHQHUDO�GDPDJHV�LQ�DQ�DPRXQW�LQ�H[FHVV�RI�

�������������KLFK�PRQH��LV�GXH�DQG�R�LQJ�WR�58662���
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��� )RU�'86/$.�DQG�6(60$1�WR�UHFRYHU�VSHFLDO�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�

GHWHUPLQHG�DW�WULDO���KLFK�PRQH��LV�GXH�DQG�R�LQJ�WR�58662��

��� )RU�GHFODUDWRU��DQG�HTXLWDEOH�UHOLHI�DV�SOHG�DQG�DV�WKH�FRXUW�VHHV�ILW�LQ�WKH�SUHPLVHV���

��� &RVWV�RI�WKLV�VXLW��

��� $WWRUQH��V�IHHV��DQG��

��� )RU�VXFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WR�WKH�&RXUW�PD��VHHP�MXVW�DQG�SURSHU�LQ�WKH�

SUHPLVHV�� �

� � � '$7('�7�,6���QG�GD��RI�'HFHPEHU�������� � � �

� � � � � � 7�(�/$:�2)),&(�2)�'$9,'�6$03621��//&��

�

� � � � � � � ��������������D�����D�S����
� � � � ������ � � � 'DYLG�6DPSVRQ��(VT��

1HYDGD��DU�1R�������
����6RXWK��UG��6WUHHW�
/DV�9HJDV��19�������
7HO�����������������
)D[�����������������
(PDLO��'DYLG�GDYLGVDPSVRQOD��FRP��
���RU����IRU�������
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RSPN 
LEONARD T. FINK, ESQ. 
Nevada Bar No.  6296 
JONATHAN C. PATTILLO, ESQ. 
Nevada Bar No. 13929 
SPRINGEL & FINK LLP 
10655 Park Run Drive, Suite 275 
Las Vegas, Nevada 89144 
Telephone: (702) 804-0706 
Facsimile: (702) 804-0798 
E-Mail: lfink@springelfink.com 
  jpattillo@springelfink.com 
 
Attorneys for Defendant, 
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
*** 

 

 
SIMONE RUSSO,  
 
  Plaintiffs,  
v.  
 
COX COMMUNICATIONS LAS VEGAS, INC. 
D/B/A COX COMMUNICATIONS; IES 
RESIDENTIAL, INC.; SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION; J&G LAWN 
MAINTENANCE; KEVIN BUSHBAKER; PW 
JAMES MANAGEMENT & CONSULTING, 
LLC; AND DOES 1-V, AND ROE 
CORPORATIONS I-V, inclusive 
 
  Defendants  

 

) 
) 
) 
) 
) 
) 
) 
) 
)  
) 
) 
) 
) 
) 
) 
 

Case No.:   A-17-753606-C 
Dept. No.:  XVI 
 
 
DEFENDANT SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION’S SECOND 
SUPPLEMENTAL RESPONSES TO 
PLAINTIFF’S FIRST SET OF 
INTERROGATORIES  

 
DEFENDANT SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION’S SECOND 

SUPPLEMENTAL RESPONSES TO PLAINTIFF’S FIRST SET OF INTERROGATORIES 

 
 

 
 

 
 

 

 

COMES NOW, Defendant SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION 

(“SUNRISE VILLAS”), by and through its counsel of record, the law firm of Springel & Fink LLP, and 

hereby submits its Second Supplemental responses to Plaintiff SIMONE RUSSO’S First Set of 

Interrogatories pursuant to NRCP 33: 

Case Number: A-17-753606-C

ELECTRONICALLY SERVED
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PRELIMINARY STATEMENT 

 SUNRISE VILLAS objects to each and every one of these Interrogatories as to form in nature, 

boilerplate and “shotgun.” 

 It should be noted that SUNRISE VILLAS has not fully completed its investigation of the facts 

relating to this case, has not fully completed discovery in this action, and has not completed preparation 

for trial. All of the responses contained herein are based only upon such information and documents 

which are presently available to and specifically known to SUNRISE VILLAS, and disclose only those 

contentions which presently occur to it. As discovery proceeds, witnesses, facts, and evidence may be 

discovered which are not set forth herein, but which may have been responsive to an Interrogatory.       

 Facts and evidence now known may be imperfectly understood, or the relevance or consequence 

of such facts and evidence may be imperfectly understood and, accordingly, such facts and evidence 

may, in good faith, not be included in the following responses.     

 It is anticipated that further discovery, independent investigation, legal research, and analysis 

will supply additional facts, add meaning to the known facts, as well as establishing entire new factual 

conclusions and legal contentions, all of which may lead to substantial additions to, changes in, and 

variations from the contentions herein set forth. The following responses are given without prejudice to 

SUNRISE VILLAS’ right to produce evidence of any subsequently discovered facts or witnesses which 

it may later recall. SUNRISE VILLAS accordingly reserves the right to change any and all answers 

herein as additional facts are ascertained, analyses are made, legal research is completed, and 

contentions are made. The responses contained herein are made in a good faith effort to supply as much 

factual information and as much specification of legal contentions as is presently known, but should in 

no way be to the prejudice of SUNRISE VILLAS in relation to further discovery, research or analysis.   

 SUNRISE VILLAS assumes no obligation to voluntarily supplement or amend these responses to 

reflect witnesses, facts, and evidence following the filing of these responses other than required under 

NRCP 26(e) and 16.1. In addition, because some of these responses may have been ascertained by its 

attorneys and investigators, SUNRISE VILLAS may not have personal knowledge of the information 

from which these responses are derived.    

/ / / 
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RESPONSES TO INTERROGATORIES 

REQUEST NO. 1: 

Please describe in full detail the location of the cable/wire, in the area of the walkway in question 

prior to the incident that is the subject of this lawsuit, and if in need of repair state the date it became in 

need of repair and/or removal, why it was in need of repair and/or removal, and the plans of Defendant, 

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION to make repairs and/or removal. 

RESPONSE TO REQUEST NO. 1: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad. SUNRISE VILLAS’ objection notwithstanding, SUNRISE VILLAS does not have any 

information responsive to this Interrogatory. It is SUNRISE VILLAS’ understanding that the cable/wire 

where the wire was located is at the base of the driveway near the expansion joint between the driveway 

and the curb. SUNRISE VILLAS never received notice of the wire, and never received notice for any 

need for its repair. SUNRISE VILLAS employs a new management company, has a completely new 

Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 1: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 1 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, regarding the identity of any employees or Board 

officers who may have information pertinent to this Interrogatory. After failing to locate any employee 

or officer with knowledge of the location of the wire or its need of repair, SUNRISE VILLAS 

determined that it was without knowledge to respond to this Interrogatory. 

REQUEST NO. 2: 

Please identify each and every employee of Defendant, SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION who participated in the installation, repair and/or removal of the cable/wire that was 

positioned across the lawn and/or walkway at 4617 Madreperla Street, Las Vegas, NV 89121 in the area 

where Plaintiff fell.  
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RESPONSE TO REQUEST NO. 2: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad as to the meaning of the word “employee.” SUNRISE VILLAS’ objection notwithstanding, 

SUNRISE VILLAS does not have any information responsive to this Interrogatory. SUNRISE VILLAS 

employs a new management company, has a completely new Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 2: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged, 

in that it does not have any information responsive to this request. No employees of SUNRISE VILLAS 

installed, repaired, or removed the cable wire. 

SECOND SUPPLEMENTAL RESPONSE TO REQUEST NO. 2: 

 SUNRISE VILLAS’ answer remains the same. SUNRISE VILLAS consulted with its current 

management company and the current Board of Directors, including Board President Al Stubblefield, 

and could not identify any prior officers or Board members who knew of whether SUNRISE VILLAS 

installed, repaired or removed the cable wire. SUNRISE VILLAS believe that no such employee exists. 

SUNRISE VILLAS spoke with some former Board members, but they did not have the information 

requested. 

REQUEST NO. 4: 

Please identify all outside contractors who Defendant, SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION, retained to care for the residences in the neighborhood, including but not limited to 

4617 Madreperla Street, Las Vegas, NV 89121. Please provide information sufficient for the service of a 

subpoena. 

RESPONSE TO REQUEST NO. 4: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague, 

overbroad, overly burdensome and likely to lead to inadmissible evidence. SUNRISE VILLAS’ 

objection notwithstanding, SUNRISE VILLAS does not maintain any of the residences on the Property. 

Regardless, SUNRISE VILLAS employs a new management company, has a completely new Board, 

and is unaware of such information.  
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Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 4: 

 SUNRISE VILLAS withdraws its objection. Please see the previously produced Association 

Meeting Minutes, Bates Numbers SVHA000557 – SVHA000562 concurrently produced with SUNRISE 

VILLAS’ Fourth Supplemental Disclosure of Witnesses and Documents, specifically, reference to the 

firms “Fascia Painting,” “Noble Tree (5967 Harrison Dr., Las Vegas, NV 89120),” and “Pacific View.” 

This is all the information SUNRISE VILLAS has on these entities at this time.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 4: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, and inquired into any prior employees and Board 

members with this information. After consulting with current board President Al Stubblefield, 

SUNRISE VILLAS could only identify these contractors.  

REQUEST NO. 6: 

If anybody reported to Defendant SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION, an 

incident relating to a cable/wire in the Sunrise Villas IX neighborhood, prior to the incident that is the 

subject of this lawsuit, please identify each such individual and the facts and circumstances of each 

incident reported. 

RESPONSE TO REQUEST NO. 6: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague and 

overbroad as to the meaning of the word “reported.” SUNRISE VILLAS’ objection notwithstanding, 

SUNRISE VILLAS does not have any information responsive to this request. SUNRISE VILLAS 

employs a new management company, has a completely new Board, and is unaware of such information. 

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 6: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged.  

SECOND SUPPLEMENTAL RESPONSE TO REQUEST NO. 6: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 
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Directors, including Board President Al Stubblefield, and SUNRISE VILLAS was unable to locate any 

person or document indicating a warning about the wire before the incident. Thus, SUNRISE VILLAS 

does not have any information responsive to this request. 

REQUEST NO. 8: 

Please identify all manuals, policies, procedures, guides or handbooks used by Defendant, 

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION, or any other written documents that address 

customer/resident safety. 

RESPONSE TO REQUEST NO. 8: 

 Objection. SUNRISE VILLAS objects to this Interrogatory on the grounds that it is vague, 

overbroad, and likely to lead to the discovery of inadmissible evidence. SUNRISE VILLAS also objects 

to this Interrogatory, as it is vague and does not define the meaning of the term “resident safety.” 

SUNRISE VILLAS’ objection notwithstanding, SUNRISE VILLAS does not have any information 

responsive to this request. SUNRISE VILLAS employs a new management company, has a completely 

new Board, and is unaware of such information.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 8: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS’ response remains unchanged. 

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 8 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, SUNRISE VILLAS was unable to locate any 

manuals, policies, procedures, guides or handbooks pertaining to resident safety in its possession. Thus, 

SUNRISE VILLAS could not identify any information responsive to this request. 

REQUEST NO. 11: 

Please identify each and every person and/or entity that performed and/or was responsible for 

lawn maintenance, repair, and/or cleaning for 4617 Madreperla Street, Las Vegas, NV 89121 and the 

surrounding homes from January 1, 2016 through September 15, 2016. 

RESPONSE TO REQUEST NO. 11: 

 SUNRISE VILLAS objects to this Interrogatory on the grounds that it is overly broad and overly 
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burdensome. It also calls for the admission of inadmissible evidence. SUNRISE VILLAS’ objection 

notwithstanding, under the CC&Rs, SUNRISE VILLAS is not responsible for the cleaning of 4617 

Madreperla Street. SUNRISE VILLAS employs a new management company, has a completely new 

Board, and is unaware of such information. SUNRISE VILLAS has the understanding that it retained 

J&G LAWN MAINTENANCE on or about August 2016.  

Discovery is ongoing, and SUNRISE VILLAS reserves the right to supplement its response. 

SUPPLEMENTAL RESPONSES TO REQUEST NO. 11: 

 SUNRISE VILLAS withdraws its objection. SUNRISE VILLAS believes it employed Richard 

Duslak and Justin Sesman for lawn maintenance repair and/or cleaning prior to September 2016 and 

terminated this contract before retaining J&G LAWN MAITENANCE on or about September 8, 2016.  

SECOND SUPPLEMENTAL RESPONSES TO REQUEST NO. 12: 

 SUNRISE VILLAS consulted with its current management company and the current Board of 

Directors, including Board President Al Stubblefield, SUNRISE VILLAS discovered HOA Board 

Meeting Minutes from 2016. These documents identified Mr. Sesman and Mr. Duslak who did lawn 

maintenance prior to the date of September 15, 2016. It is unclear what time they began doing this work 

for SUNRISE VILLAS, but it was during the time frame specified by PLAINTIFF. The Board 

terminated Mr. Duslak on or about September 8, 2016. SUNRISE VILLAS reserves the right to 

supplement its response if it locates any other additional people or entities.  

 

DATED this 2nd day of March, 2018. 

 
SPRINGEL & FINK LLP 
 

 
      By:      /s/ Jonathan C. Pattillo             .  .   

LEONARD T. FINK, ESQ. 
Nevada Bar No.  6296 
JONATHAN C. PATTILLO, ESQ. 
Nevada Bar No. 13929 
10655 Park Run Drive, Suite 275 
Las Vegas, Nevada  89144 

 
Attorneys for Defendant,  
SUNRISE VILLAS IX HOMEOWNERS 

 ASSOCIATION 
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CERTIFICATE OF SERVICE 
Simone Russo v. Cox Communications Las Vegas, Inc., et al. 

District Court Case No. A-17-753606-C 
 
STATE OF NEVADA ) 
    )  ss. 
COUNTY OF CLARK  ) 
 
 I, Phaedra L. Calaway, declare: 
 
 I am a resident of and employed in Clark County, Nevada.  I am over the age of eighteen years 
and not a party to the within action.  My business address is 10655 Park Run Drive, Suite 275, Las 
Vegas, Nevada, 89144. 
 
 On March 2, 2018, I served the document described as DEFENDANT SUNRISE VILLAS IX 
HOMEOWNERS ASSOCIATION’S SECOND SUPPLEMENTAL RESPONSES TO 
PLAINTIFF’S FIRST SET OF INTERROGATORIES on the following parties: 
 

SERVED VIA DISTRICT COURT’S E-FILING VENDOR SYSTEM 
 
          VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, 

in the United States mail at Las Vegas Nevada.  I am “readily familiar” with the firm’s practice of collection and 
processing correspondence by mailing.  Under that practice, it would be deposited with the U.S. postal service on 
that same day with postage fully prepaid at Las Vegas, Nevada in the ordinary course of business 

 
           VIA FACSIMILE:  by transmitting to a facsimile machine maintained by the person on whom it is served at the 

facsimile machine telephone number at last given by that person on any document which he/she has filed in the 
cause and served on the party making the service.  The copy of the document served by facsimile transmission 
bears a notation of the date and place of transmission and the facsimile telephone number to which transmitted.  
A confirmation of the transmission containing the facsimile telephone numbers to which the document(s) 
was/were transmitted will be maintained with the document(s) served. 

 
   X     __ VIA ELECTRONIC SERVICE: by submitting the foregoing to the Court’s E-filing System for Electronic 

Service upon the Court’s Service List pursuant to EDCR 8.  The copy of the document electronically served 
bears a notation of the date and time of service.  The original document will be maintained with the document(s) 
served and be made available, upon reasonable notice, for inspection by counsel or the Court. 

 
 I declare under penalty of perjury that the foregoing is true and correct. 
 
 Executed this 2nd day of March, 2018 at Las Vegas, Nevada. 
 
 
      By:      /s/ Phaedra L. Calaway             .  .   
       Phaedra L. Calaway 
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