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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 4/6/17 1 1-9 
 
2. Motion to Amend Complaint 11/29/17 1 10-16 
 
  Exhibit 1: Amended Complaint  1 17-25 
  [November 27, 2017] 
 
3. Supplement to Motion to Amend 12/22/17 1 26-31 
 Complaint 
 
  Exhibit 1: Amended Complaint  1 32-41 
 
4. Court Minutes re Plaintiff’s 1/16/18 1 42 
 Motion to Amend Complaint 
 
5. Amended Complaint 1/16/18 1 43-51 
 
6. Defendant Sunrise Villas IX 2/6/18 1 52-59 
 Homeowners Association’s  
 Answer to Plaintiff’s Amended 
 Complaint 
 
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61 
 Amend Complaint 
 
8. Summons [Richard Duslak] 2/15/18 1 62-63 
 
9. Defendant Sunrise Villas IX 7/10/18 1 64-75 
 Homeowners Association’s 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Al  1 76-78 
  Stubblefied in Support of 
  Sunrise Villas IX Homeowners 
  Association’s Motion for 
  Summary Judgment 
  [July 6, 2018] 
 
  Exhibit B: Declaration of   1 79-132 
  Covenants, Conditions and 
  Restrictions for Sunrise Villas IX 
 
  Exhibit C: Amended Complaint  1 133-142 
  [January 16, 2018] 
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ii 
 

 
(Cont. 9) Exhibit D: Amendment No. 8  1 143-145 
  to the CC&Rs of Sunrise 
  Villas IX Homeowners 
  Association 
 
 10. Plaintiff’s Opposition to Defendant 7/27/18 1 146-159 
 Sunrise Villas IX HOA’s Motion 
 for Summary Judgment 
 
  Exhibit 1: Affidavits of Simone  1 160-170 
  Russo, M.D. and Barbara Russo 
 
  Exhibit 2: Sunrise Villas IX  1 171-185 
  Homeowners Association Inc. 
  Amendments to Covenants, 
  Conditions and Restrictions 
  Approved April 22, 1983 by 
  Action of the Board of Directors 
 
  Exhibit 3: Recorded Interview  1 186-191 
  of J&G Lawn Maintenance 
  Employee, Tom Bastian 
  11/30/2016 
 
11. Supplement to Plaintiff’s Opposition 7/30/18 1 192-194 
 to Defendant Sunrise Villas IX 
 HOA’s Motion for Summary  
 Judgment 
 
  Exhibit 1: Affidavits of Simone  1 195-205 
  Russo, M.D. and Barbara Russo 
  [July 27, 2018] 
 
12. Defendant Sunrise Villas IX 8/10/18 1 206-216 
 Homeowners Association’s 
 Omnibus Reply in Support of its 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Amanda  1 217-219 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
13. Order Denying Defendant’s Motion 9/26/18 1 220-221 
 for Summary Judgment 
 
14. Notice of Entry 9/26/18 1 222-224 
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iii 
 

 
(Cont. 14) Exhibit 1: Order Denying  1 225-227 
  Defendant’s Motion for 
  Summary Judgment 
 
15. Amended Order Denying Sunrise 11/20/18 1 228-229 
 Villas IX Homeowners Association’s 
 Motion for Summary Judgment 
 
16. Notice of Entry of Amended Order 11/30/18 1 230-232 
 Denying Sunrise Villas IX 
 Homeowners Association’s Motion 
 for Summary Judgment 
 
  Exhibit A: Amended Order  1 233-235 
  Denying Sunrise Villas IX 
  Homeowners Association’s 
  Motion for Summary Judgment 
  [November 20, 2018] 
 
17. Default [Richard Duslak] 9/4/19 1 236-237 
 
18. Summons [Justin Sesman] 9/5/19 1 238-239 
 
19. Default [Justin Sesman] 9/13/19 1 240-241 
 
20. Defendants / Cross-Defendants 10/16/19 2 242-252 
 Cox Communications Las Vegas, 
 Inc. dba Cox Communications 
 and IES Residential, Inc.’s (1) 
 Motion for Determination of Good 
 Faith Settlement and (2) Motion 
 for Summary Judgment 
 
  Exhibit 1: Defendant  2 253-262 
  Bushbaker’s Answer and 
  Cross-Claim Against Cox 
  Communications 
  [May 17, 2017] 
 
  Exhibit 2: Defendant / Cross-  2 263-273 
  Defendant J. Chris Scarcelli’s 
  Answer to Defendant / Cross- 
  Claimant Kevin Bushbaker’s 
  Amended Cross-Claim and 
  Cross-Claims Against Cox 
  Communications, Sunrise  
  Villas IX Homeowners 
  Association, J&G Lawn 
  Maintenance and PWJAMES 
  Management & Consulting, LLC  
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iv 
 

 
21. Defendant Sunrise Villas IX 10/17/19 2 274-276 
 Homeowners Association’s 
 Joinder to Defendants, IES 
 Residential, Inc. and Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications’ Motion 
 for Determination of Good Faith 
 Settlement 
 
22. Court Minutes re Defendants /  10/18/19 2 277 
 Cross-Defendants Cox 
 Communication Las Vegas, Inc. 
 dba Cox Communications and 
 IES Residential, Inc.’s (1) Motion 
 for Determination of Good Faith 
 Settlement and (2) Motion for 
 Summary Judgment 
 
23. Application for Judgment by Default 10/31/19 2 278-282 
 
24. Notice of Hearing Re: Default 10/31/19 2 283-284 
 
117.* Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
  (Sunrise) Re: proposed release 
  and waiting for carrier to sign 
  off  
 
  Exhibit 2: Email from Turtzo  17 3769-3770 
  (Cox) re: also waiting for 
  approval of the release 
 
25. Order Granting Defendant / Cross- 11/7/19 2 285-287 
 Defendants Cox Communications 
 Las Vegas, Inc. dba Cox  
 Communications and IES Residential, 
 Inc.’s Motion for Determination of 
 Good Faith Settlement 
 
  

 
* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to 
the appendix after the first 17 volumes were complete and already numbered 
(3,750 pages) 
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26. Notice of Entry Order Granting  11/8/19 2 288-290 
 Defendant / Cross-Defendant, Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications and  
 IES Residential, Inc.’s Motion for 
 Determination of Good Faith 
 Settlement 
 
  Order Granting Defendant /   2 291-293 
  Cross-Defendants Cox 
  Communications Las Vegas, 
  Inc. dba Cox Communications 
  And IES Residential, Inc.’s 
  Motion for Determination of 
  Good Faith Settlement 
  [November 11, 2019] 
 
27. Court Minutes Re: Plaintiff’s 12/17/19 2 294 
 Application for Judgment by 
 Default 
 
28. Default Judgment 12/17/19 2 295-296 
 
29. Notice of Entry 12/17/19 2 297-299 
 
  Exhibit 1: Default Judgment  2 300-302 
  [December 17, 2019] 
 
30. Register of Actions [Minutes Re: 12/17/19 2 303-304 
 Motion for Default Judgment] 
 
31. Civil Order to Statistically Close 5/14/20 2 305 
 Case 
 
32. Plaintiff’s Motion for Judicial  11/2/20 2 306-310 
 Assignment of Cause of Action 
 
33. QBE Insurance Corporations 11/16/20 2 311-327 
 Motion to Intervene and Opposition 
 to Motion to Assign Rights Against 
 QBE 
 
  Exhibit A: Complaint for  2 328-333 
  Declaratory Relief 
  [November 16, 2020] 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

vi 
 

 
(Cont. 33) Exhibit B: Declaration of  2 334-337 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
34. QBE Insurance Corporation’s 11/17/20 2 338-352 
 Amended Motion to Intervene 
 and Opposition to Motion to Assign 
 Rights Against QBE 
 
  Exhibit A: Complaint for  2 353-358 
  Declaratory Relief 
  [November 16, 2020] 
 
  Exhibit B: Declaration of  2 359-361 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
  Exhibit C: Settlement  2 362-386 
  Agreement and Release 
  [November 17, 2020] 
 
35. Opposition to Non-Party QBE 11/25/20 2 387-397 
 Insurance Corporation’s Motion 
 to Intervene and Formal Withdrawal 
 of Plaintiff’s Motion for Judicial 
 Assignment of Cause of Action 
 
  Exhibit 1: Defendant Sunrise  2 398-406 
  Villas IX Homeowner 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of  
  Interrogatories [March 2, 2018] 
 
  Exhibit 2: Motion to Amend  2 407-423 
  Complaint [November 29, 2017] 
 
  Exhibit 3: Amended Complaint  2 424-433 
  [January 16, 2018] 
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vii 
 

 
(Cont. 35) Exhibit 4: Letter dated   2 434-435 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 5: Letter dated  2 436-437 
  November 4, 2020 regarding 
  litigation against Sesman, 
  Duslak, and PW James 
  Management & Consulting 
 
  Exhibit 6: Summons for  2 438-440 
  Justin Sesman [January 16, 2018] 
 
  Exhibit 7: Default for  2 441-443 
  Justin Sesman 
  [September 13, 2019] 
 
36. QBE Insurance Corporation’s  12/8/20 2 444-446 
 Withdrawal of its Amended 
 Motion to Intervene 
 
  Exhibit A: Stipulation between  2 447-449 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  Related to Case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [December 8, 2020] 
 
37. Motion to Intervene to Enforce 1/4/21 2 450-457 
 Settlement 
 
  Exhibit 1: Settlement  2 458-481 
  Agreement and Release 
 
  Exhibit 2: Simone Russo’s  3 482-511 
  Answer to Plaintiff’s Complaint 
  for Declaratory Relief and 
  Counterclaim 
  [December 22, 2020] 
 
  Exhibit 3: Simone Russo’s  3 512-546 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
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viii 
 

 
38. Clerk’s Notice of Nonconforming 1/7/21 3 547-549 
 Document 
 
39. Request for Hearing 1/7/21 3 550-551 
 [Motion to Intervene to Enforce 
 Settlement filed by Intervenor 
 QBE on 1/4/21] 
 
40. Defendant Sunrise Villas IX 1/7/21 3 552-554 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
41. Notice of Hearing Re: QBE 1/8/21 3 555 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
42. Opposition to Non-Party QBE 1/15/21 3 556-580 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Defendant Sunrise  3 581-589 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories 
 
  Exhibit 2: Letter dated   3 590-597 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s  3 598-634 
  Transcript of Motions dated 
  October 18, 2019 
 
  Exhibit 4: Settlement  3 635-658 
  Agreement and Release 
   
  Exhibit 5: Notice of Entry  3 659-665 
 
  Exhibit 6: Compliant for   3 666-671 
  Declaratory Relief 
  [November 16, 2020] 
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ix 
 

 
(Cont. 42) Exhibit 7: Simone Russo’s  3 672-710 
  Answer to Plaintiff’s  4 711-846 
  Complaint for Declaratory 
  Relief and Counterclaim 
  [December 22, 2020] 
 
  Exhibit 8: Simone Russo’s  4 847-880 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
 
  Exhibit 9: Answer, Counterclaim  4 881-920 
  and Third-Party Complaint 
  [January 4, 2021] 
 
  Exhibit 10: Voluntary Dismissal  4 921-922 
  of Russo’s Original Counterclaim 
  and Amended Counterclaim 
  [January 11, 2021] 
 
43. Amended Certificate of Service 1/19/21 4 923-924 
 [Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion  
 to Enforce Settlement] 
 
44. Plaintiff’s Supplement to Opposition 1/19/21 4 925-929 
 to Non-Party QBE Insurance 
 Corporation’s Second Motion to 
 Intervene and Motion to “Enforce” 
 Settlement 
 
45. Motion to Set Aside and/or Amend 1/21/21 4 930-941 
 Judgment 
 
  Exhibit 1: Reporter’s Transcript  5 942-968 
  of Hearing dated October 16, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  5  969-998 
  of Motions dated October 18, 
  2019 
 
  Exhibit 3: Plaintiff’s Motion to  5 999-1019 
  Compel Settlement on Order 
  Shortening Time 
  [November 1, 2019] 
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(Cont. 45) Exhibit 4: Reporter’s Transcript  5 1020-1066 
  of Hearing dated November 
  7, 2019 
 
  Exhibit 5: November 8, 2019  5 1067-1083 
  Email Correspondence 
 
  Exhibit 6: Reporter’s Transcript  5 1084-1116 
  of Hearing dated November 8, 
  2019 
 
  Exhibit 7: Settlement  5 1117-1140 
  Agreement and Release 
 
  Exhibit 8: Default Judgment  5 1141-1143 
  [December 17, 2019] 
 
  Exhibit 9: Court Minutes Re:  5 1144-1145 
  Plaintiff’s Application for 
  Judgment by Default 
  [December 17, 2019] 
 
  Exhibit 10: Answer, Counterclaim  5 1146-1185 
  and Third-Party Complaint 
  [January 4, 2021] 
 
46. Joinder to Motion to Set Aside 1/22/21 5 1186-1189 
 and/or Amend Judgment 
 
  Exhibit A: First Amended   6 1190-1197 
  Complaint for Declaratory 
  Relief [December 23, 2020] 
 
  Exhibit B: Simone Russo’s  6 1198-1213 
  Amended Answer to Plaintiff’s 
  Amended Complaint for 
  Declaratory Relief 
 
47. Motion to Enforce Settlement 1/22/21 6 1214-1222 
 
  Exhibit 1: Defendant Sunrise  6 1223-1231 
  Villas IX Homeowners  
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
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(Cont. 47) Exhibit 2: Letter dated   6 1232-1233 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s Transcript  6 1234-1270 
  of Motions dated October 18, 
  2019 
 
48. Notice of Hearing Re: Plaintiff’s 1/25/21 6 1271 
 Motion to Enforce Settlement 
 
49. Notice of Hearing Re: Defendant’s 1/25/21 6 1272 
 Motion to Set Aside and/or Amend 
 Judgment 
 
50. Request for Judicial Notice 1/26/21 6 1273-1274 
 
  Exhibit 1: Motion to Dismiss  6 1275-1281 
  [January 25, 2021] 
 
51. Association of Counsel for 2/1/21 6 1282-1284 
 Defendant Sunrise Villas IX 
 Homeowners Association 
 
 
52. Amended Association of Counsel 2/1/21 6 1285-1287 
 for Defendant Sunrise Villas IX 
 Homeowners Association 
 
53. Plaintiff’s Second Supplement to 2/1/21 6 1288-1293 
 Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Reporter’s Transcript  6 1294-1340 
  of Hearing dated November 7, 
  2019 
 
54. Opposition to Motion to Set Aside 2/1/21 6 1341-1363 
 and/or Amend Judgment 
 
  Exhibit 1: Reporter’s Transcript  6 1364-1400 
  of Motions dated October 18, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  7 1401-1447 
  of Motions dated November 7, 
  2019 
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xii 
 

 
(Cont. 54) Exhibit 3: Settlement  7 1448-1471 
  Agreement and Release 
 
  Exhibit 4: Default Judgment  7 1472-1474 
  [December 17, 2019] 
 
55. Consolidated Brief Re: QBE’s 2/4/21 7 1475-1485 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
  Exhibit C: January 27, 2021  7 1486-1488 
  Email Correspondence 
 
  Exhibit D: January 29, 2021  7 1489-1494 
  Email Correspondence 
 
56. Defendant Sunrise HOA Villas IX 2/4/21 7 1495-1512 
 Homeowners Association’s  
 Consolidated Opposition to 
 Plaintiff’s Motions to Enforce  
 Settlement and Reply to QBE’s 
 Motion to Enforce 
 
  Motion to Set Aside and/or  7 1513-1524 
  Amend Judgment 
  [January 21, 2021] 
 
  Plaintiff’s Second Supplement  7 1525-1577 
  To Opposition to Non-Party 
  QBE Insurance Corporation’s 
  Second Motion to Intervene  
  and Motion to “Enforce” 
  Settlement [February 1, 2021] 
 
  Defendant Sunrise Villas IX  7 1578-1585 
  Homeowners Association’s 
  Second Supplemental Response 
  to Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
57. Errata to Defendant Sunrise HOA 2/4/21 7 1586-1588 
 Villas IX Homeowners 
 Association’s Consolidated 
 Opposition to Plaintiff’s Motion to 
 Enforce Settlement and Reply to 
 QBE’s Motion to Enforce as to 
 Exhibits Cover Sheets Only 
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xiii 
 

 
(Cont. 57) Exhibit 11: Motion to Set Aside  7 1589-1601 
  and/or Amend Judgment 
  [January 21, 2021] 
 
  Exhibit 12: Plaintiff’s Second  8 1602-1655 
  Supplement to Opposition to 
  Non-Party QBE Insurance  
  Corporation’s Second Motion 
  to Intervene and Motion to 
  “Enforce” Settlement 
  [February 1, 2021] 
 
  Exhibit 13: Defendant Sunrise  8 1656-1664 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
58. Suggestion of Death upon the  2/4/21 8 1665-1668 
 Record of Defendant J. Chris 
 Scarcelli Pursuant to NRCP 25(A) 
 
59. Minute Order Re: Hearing on  2/4/21 8 1669-1670 
 2/11/21 at 9:05 a.m. 
 
60. Defendant Sunrise Villas IX 2/5/21 8 1671-1673 
 Homeowners Association’s 
 Joinder to Intervene QBE 
 Insurance Corporation’s 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
61. Request for Judicial Notice in  2/9/17 8 1674-1676 
 Support of Consolidated Brief 
 Re: QBE’s Motion to Intervene 
 to Enforce Settlement and 
 Plaintiff’s Motion to Enforce 
 Settlement 
 
  Exhibit 14: Response to  8 1677-1821 
  Plaintiff’s / Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
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xiv 
 

 
62. Defendant Sunrise Villas IX 2/9/21 8 1822-1824 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice in Support of 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
63. First Supplement to Opposition 2/10/21 8 1825-1827 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
64. Request for Judicial Notice in 2/12/21 8 1828 
 Support of Opposition to Plaintiff’s 
 Motion to Enforce Settlement 
 
  Exhibit 15: Reply in Response  8 1829-1833 
  to Motion to Dismiss 
  [February 12, 2021] 
 
65. Reply to Opposition to Motion 2/17/21 8 1834-1844 
 to Enforce Settlement 
 
66. Errata to Reply to Opposition to 2/18/21 8 1845-1847 
 Motion to Enforce Settlement 
 
67. Second Supplement to Opposition  2/22/21 9 1848-1853 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Declaration of  9 1854-1855 
  Richard Duslak 
  [February 8, 2021] 
 
  Exhibit 2: PW James  9 1856-1877 
  Management & Consulting, LLC 
  Payroll Check Journal Report 
 
  Exhibit 3: Affidavit of Amanda  9 1878-1880 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
68. Minute Order Re: Hearing on  2/25/21 9 1881-1882 
 3/3/21 at 1:30 p.m. 
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xv 
 

 
69. Defendant Sunrise HOA Villas IX 2/25/21 9 1883-1892 
 Homeowners Association’s Reply 
 to Plaintiff’s Opposition to Motion 
 to Set Aside and/or Amend 
 Judgment 
 
  Exhibit A: Settlement   9 1893-1916 
  Agreement and Release 
 
  Exhibit B: March 28, 2007  9 1917-1919 
  article by Julie Sloan for 
  CNN Money regarding 
  AdvanstaffHR 
 
  Exhibit C: Webpage for  9 1920-1923 
  AdvanstaffHR 
 
70. Third Supplement to Opposition 2/25/21 9 1924-1927 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: February 25, 2021  9 1928-1930 
  Email Correspondence 
 
71. Fourth Supplement to Opposition 2/25/21 9 1931-1934 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Opinion, Jane Doe v.  9 1935-1962 
  La Fuente, Inc., 137 Nev.Adv.Op 
  3 (2021) 
 
72. Defendant Sunrise HOA Villas IX 3/2/21 9 1963-1968 
 Homeowners Association’s Reply 
 to Plaintiff’s Third and Fourth 
 Supplements to His Opposition 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit A: March 1, 2021  9 1969-1971 
  Email Correspondence 
 
73. Motion for Substitution of Party 3/4/21 9 1972-1977 
 
74. Post Hearing Brief on Opposition 3/5/21 9 1978-1983 
 to Motion to Set Aside and/or 
 Amend Judgment 
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xvi 
 

 
75. Response to Plaintiff’s Post 3/9/21 9 1984-1988 
 Hearing Brief Re: Defendant’s 
 Motion to Set Aside the Judgment 
 
76. Opposition to Plaintiff’s Motion 3/11/21 9 1989-1993 
 to Substitute Undersigned Counsel 
 as Representative for Defendant 
 J. Chris Scarcelli 
 
77. Reply to Response to Post Hearing 3/11/21 9 1994-1999 
 Brief on Opposition to Motion to 
 Set Aside and/or Amend Judgment 
 
78. Reply to Opposition to Motion for 3/15/21 9 2000-2005 
 Substitution of Party 
 
79. Request for Judicial Notice 3/20/21 9 2006-2007 
 
  Exhibit 20: Emergency Motion  9 2008-2024 
  to Stay and/or Extend Pretrial 
  Deadlines [March 4, 2021] 
 
  Exhibit 21: Third-Party  9 2025-2029 
  Defendant Sunrise Villas IX 
  Homeowners’ Association’s 
  Joinder to Plaintiff/Counter- 
  Defendant QBE Insurance 
  Corporation’s Emergency 
  Motion to Stay and/or Extend 
  Pretrial Deadlines [March 5, 2021]  
 
  Exhibit 22: Opposition to  9 2030-2035 
  Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
  [March 10, 2021] 
 
  Exhibit 23: Response to  9 2036-2051 
  Plaintiff’s/Counter-Defendant’s 
  Emergency Motion to Stay and/or 
  Extend Pretrial Deadlines 
  [March 10, 2021]  
 
  Exhibit 24: Reply to Response  9 2052-2057 
  to Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
 
  Exhibit 25: March 18, 2021  9 2058-2059 
  email from counsel for Duslak 
  and Sesman 
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xvii 
 

 
(Cont. 79) Exhibit 26: Counterclaimants’  10 2060-2114 
  Motion to Amend Answer, 
  Counterclaim and Third-Party 
  Complaint 
 
80. Defendant Sunrise Villas IX 3/22/21 10 2115-2117 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice 
 
81. Defendant Sunrise Villas IX 3/29/21 10 2118-2122 
 Homeowners Association’s 
 Addendum to its Joinder to 
 Intervenor QBE Insurance  
 Corporation’s Request for Judicial 
 Notice in Support of the Pending 
 Motions Re: Setting Aside the 
 Default and Settlement Agreement 
 
82. Reply to Sunrise’s Addendum to 3/29/21 10 2123-2131 
 QBE’s Request for Judicial Notice 
 
83. Supplement to Reply to Sunrise’s 3/30/21 10 2132-2136 
 Addendum to QBE’s Request for 
 Judicial Notice 
 
  Exhibit 1: Errata to Motion to  10 2137-2140 
  Compel Discovery Responses 
  (Document No. 55) 
 
84. Minute Order Re: Order Denying 3/31/21 10 2141-2142 
 Intervention 
 
85. Defendant Sunrise Villas IX 4/13/21 10 2143-2146 
 Homeowners Association’s 
 Request for Judicial Notice in 
 Support of the Pending Motions 
 Re Setting Aside the Default and 
 Settlement Agreement 
 
  Exhibit A: Third-Party Plaintiff  10 2147-2162 
  Richard Duslak’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of 
  Interrogatories [April 2, 2021] 
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xviii 
 

 
(Cont. 85) Exhibit B: Third-Party Plaintiff  10 2163-2178 
  Justin Sesman’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of  
  Interrogatories [April 2, 2021] 
 
  Exhibit C: Response to  10 2179-2290 
  Plaintiff’s/Counter-Defendant’s  11 2291-2323 
  Motion to Dismiss 
  [February 8, 2021] 
 
86. Reply to Sunrise’s Latest Request 4/15/21 11 2324-2329 
 for Judicial Notice 
 
  Exhibit 1: Response to  11 2330-2474 
  Plaintiff’s/Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  Exhibit 2: Reporter’s Transcript  12 2475-2618 
  of Motions dated March 3, 2021 
 
87. Order on Motion to Intervene to 4/22/21 12 2619-2630 
 Enforce Settlement 
 
88. Order on Motion to Substitute 4/22/21 12 2631-2635 
 
89. Notice of Entry 4/22/21 12 2636-2638 
  
  Exhibit 1: Order on Motion to  12 2639-2651 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
90. Notice of Entry 4/22/21 12 2652-2654 
 
  Exhibit 1: Order on Motion to  12 2655-2660 
  Substitute 
  
91. Minute Order: Pending Motions 5/3/21 12 2661-2662 
 
92. Motion to Amend and/or Modify 5/7/21 12 2663-2668 
 Order 
 
  Exhibit A: Minute Order for  12 2669-2671 
  March 31, 2021 
 
  Exhibit B: April 1, 2021 Email  12 2672-2675 
  Correspondence 
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xix 
 

 
(Cont. 92) Exhibit C: April 5, 2021 Email  12 2676-2678 
  Correspondence 
 
  Exhibit D: April 5, 2021 Email  12 2679-2687 
  Correspondence with a redline 
  version of the Order 
 
  Exhibit E: April 22, 2021 Email  12 2688-2698 
  Correspondence 
 
  Exhibit F: Order on Motion to  12 2699-2711 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
  Exhibit G: Proposed Order Re:  12 2712-2717 
  Motion to Intervene to Enforce 
  Settlement, clean version 
  of the redlined Order (Ex. D) 
 
93. Defendant Sunrise Villas IX  5/10/21 12 2718-2720 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Amend and/or Modify Order 
 
94. Opposition to Motion to Amend 5/13/21 13 2721-2731 
 and/or Modify Order 
 
  Exhibit 1: Minute Order for  13 2732-2734 
  March 31, 2021 
 
  Exhibit 2: April 1, 2021 Email  13 2735-2736 
  Correspondence from Russo’s 
  Counsel re proposed Order 
 
  Exhibit 3: Order on Motion to  13 2737-2742 
  Intervene to Enforce Settlement 
 
  Exhibit 4: April 1, 2021 Email  13 2743-2746 
  Correspondence from QBE’s 
  Counsel re Order in Word format 
 
  Exhibit 5: April 1, 2021 Email  13 2747-2749 
  Correspondence from Sunrise’s 
  Counsel re Order 
 
  Exhibit 6: April 5, 2021 Email  13 2450-2751 
  Correspondence from Russo’s 
  Counsel circulating proposed  
  Order 
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(Cont. 94) Exhibit 7: Order on Motion to  13 2752-2760 
  Intervene to Enforce Settlement 
 
  Exhibit 8: April 5, 2021 Email   13 2761-2763 
  Correspondence from QBE’s  
  Counsel re suggested changes to 
  Order 
 
  Exhibit 9: April 22, 2021 Email  13 2764-2780 
  Correspondence from Sunrise’s 
  Counsel re “extraneous” facts 
  included in the Order 
 
95. Supplement to Opposition to Motion 5/18/21 13 2781-2784 
 to Amend and/or Modify Order 
 
96. Defendant Sunrise Villas IX 5/25/21 13 2785-2787 
 Homeowners Association’s Notice 
 of Submission of Competing 
 Order on Defendant’s Motion to 
 Set Aside and/or Amend Judgment 
 and Order on Plaintiff’s Motion to 
 Enforce Settlement 
 
  Exhibit 1: Proposed competing   13 2788-2802 
  order for Order on Defendant’s 
  Motion to Set Aside and/or 
  Amend Judgment and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement submitted to the Court 
  for consideration 
 
  Exhibit 2: Order on Defendants  13 2803-2816 
  Motion to Set Aside and/or  
  Amend Judgment and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement 

 
97. Order on Defendant’s Motion to Set 5/26/21 13 2817-2835 
 Aside and/or Amend Judgment and 
 Order on Plaintiff’s Motion to  
 Enforce Settlement [Denying] 
 
98. Notice of Entry 5/26/21 13 2836-2838 
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(Cont. 98) Order Defendant’s Motion to  13 2839-2857 
  Set Aside and/or Amend 
  Judgment and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement [Denying] 
  [May 26, 2021] 
 
99. Defendant Sunrise Villas IX 6/1/21 13 2858-2864 
 Homeowners Association’s 
 Motion to Release Exhibits from 
 Evidence Vault on Order 
 Shortening Time 
 
  Exhibit 1: Court Minutes re  13 2865-2866 
  Plaintiff’s Application for 
  Judgment by Default on 
  December 17, 2019 
 
  Exhibit 2: May 17, 2021 Email  13 2867-2871 
  Correspondence from Shannon 
  Splaine, Esq. to Peggy Ipsom, 
  court reporter 
 
100. Reply to Opposition to Motion to 6/1/21 13 2872-2874 
 Amend and/or Modify Order 
 
101. Opposition to Sunrise’s Motion to 6/2/21 13 2875-2880 
 Release Exhibits from Evidence 
 Vault on Order Shortening Time 
 
  Exhibit 1: Minute Order:  13 2881-2883 
  Pending Motions on 
  May 3, 2021 
 
  Exhibit 2: Notice of Entry for  13 2884-2906 
  Order on Defendant’s Motion 
  to Set Aside and/or Amend 
  Judgment, and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement [May 26, 2021] 
 
  Exhibit 3: November 7, 2019  13 2907-2908 
  Email Correspondence from 
  Sunrise’s Counsel re Suslak (sic) 
  And Desman (sic) 
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102. Court Minutes Re: Hearing on  6/3/21 13 2909 
 Defendant Sunrise Villas IX 
 Homeowners Association’s Motion 
 to Release Exhibits from Evidence 
 Vault on Order Shortening Time 
 
103. Order Granting Defendant Sunrise 6/7/21 13 2910-2917 
 Villas IX Homeowners 
 Association’s Motion to Release 
 Exhibits from Evidence Vault on 
 Order Shortening Time 
 
104. Opposition to Motion to Hold 6/7/21 13 2918-2924 
 Counsel in Contempt and 
 Counter-Motion to Strike the 
 Motion per NRS 41.660 
 
  Exhibit A: Minute Order:  13 2925-2927 
  Pending Motions on May 3, 2021 
 
  Exhibit B: Order on Defendant’s  13 2928-2947 
  Motion to Set Aside and/or 
  Amend Judgment, and Order 
  on Plaintiff’s Motion to Enforce 
  Settlement [May 26, 2021] 
 
  Exhibit C: Stipulation between  13 2948-2950 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  related to case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [November 12, 2019] 
 
105. Notice of Entry of Order Granting 6/8/21 13 2951-2952 
 Defendant Sunrise Villas IX 
 Homeowners Association’s Motion 
 to Release Exhibits from Evidence 
 Vault on Order Shortening Time 
 
  Order Granting Defendant  13 2953-2960 
  Sunrise Villas IX Homeowners 
  Association’s Motion to Release 
  Exhibits from Evidence Vault 
  of Order Shortening Time 
  [June 7, 2021] 
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106. Defendant Sunrise Villas IX 6/21/21 13 2961-2963 
 Homeowners Association’s  
 Notice of Filing Exhibits from 
 the Evidence Vault 
 
  Exhibit List  13 2964 
 
  Exhibit 1: Medical Treatment  13 2965-2968 
  Timeline 
 
  Exhibit 2: Medical Summary of  13 2969-2970 
  Plaintiff Simone Russo 
 
  Exhibit 3: Medical Records and  14 2971-3059 
  Billing Records from Center for   
  Disease & Surgery of the Spine 
 
  Exhibit 4: Medical Records and  14 3060-3210 
  Billing Records Kozmary Center  15 3211-3235 
  for Pain Management 
 
  Exhibit 5: Medical Records and  15 3236-3246 
  Billing Records from Pueblo 
  Medical Imaging 
 
  Exhibit 6: Medical Records and  15 3247-3259 
  Billing Records from Desert 
  Radiology 
 
  Exhibit 7: Medical Records and  15 3260-3263 
  Billing Records from SimonMed 
  Imaging 
 
  Exhibit 8: Medical Records and  15 3264-3285 
  Billing Records from Fyzical 
  Therapy and Balance Centers 
 
  Exhibit 9: Surgical  15 3286-2387 
  Recommendation from Dr. 
  Thalgott 
 
107. Notice of Appeal 6/23/21 15 3288-3290 
 
  Exhibit A: Order on Defendant’s  15 3291-3310 
  Motion to Set Aside and/or 
  Amend Judgment, and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement [May 26, 2021] 
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TRANSCRIPTS 

 
110. Reporter’s Transcript of Hearing 10/16/19 15 3311-3342 
 Re: Settlement 
 
111. Reporter’s Transcript of Hearing  10/18/19 15 3343-3378 
 Re: Settlement 
 
112. Reporter’s Transcript of Hearing 11/7/19 15 3379-3434 
 Re: Motion to Compel Settlement 
 
113. Reporter’s Transcript of Hearing 11/8/19 16 3435-3474 
 (Telephonic Conference) Re: 
 Settlement 
  
114. Reporter’s Transcript of Hearing 1/25/21 16 3475-3520 
 [E-filed November 7, 2019  
 Hearing Transcript] 
 
115. Reporter’s Transcript of Hearing 2/11/21 16 3521-3607 
 [Telephonic Hearing on February 
 11, 2019] 
 
116. Reporter’s Transcript of Hearing 3/3/21 17 3608-3750 
 Re: Motions 
 

ADDITIONAL DOCUMENTS 
 

117. Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
  (Sunrise) Re: proposed release 
  and waiting for carrier to sign 
  off  
 
  Exhibit 2: Email from Turtzo  17 3769-3770 
  (Cox) re: also waiting for 
  approval of the release 
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MOT 
DAVID F. SAMPSON, ESQ., 
Nevada Bar No. 6811 
LAW OFFICE OF DAVID SAMPSON 
630 S. 3rd Street 
Las Vegas, NV 89101 
Tel: 702-605-1099 
Fax: 888-209-4199 
Email: david@davidsampsonlaw.com 
Attorney for Plaintiff  
 

EIGHTH JUDICIAL DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
SIMONE RUSSO,                     ) 
                            ) 
Plaintiff,           ) 
       ) 
vs.                         ) CASE NO: A-17-753606-C 
                            )      DEPT. NO: XVI 
COX COMMUNICATIONS LAS VEGAS,  ) 
INC., D/B/A COX COMMUNICATIONS,  ) 
IES RESIDENTIAL, INC., SUNRISE  ) 
VILLAS IX HOMEOWNERS   ) SUPPLEMENT TO MOTION TO  
ASSOCIATION, J & G LAWN   ) AMEND COMPLAINT 
MAINTENANCE, KEVIN BUSHBAKER,  ) 
PWJAMES MANAGEMENT &   ) 
CONSULTING, LLC., AND DOES I - V,  ) 
and ROE CORPORATIONS I - V,   ) 
inclusive,      ) 
                            ) 
          Defendants.       ) 
____________________________________) 

Date of Hearing:  January 16, 2018 
Time of Hearing:  9:00 a.m.  

 
 COMES NOW, the Plaintiff, SIMONE RUSSO, by and through his attorneys, THE 

LAW OFFICE OF DAVID SAMPSON, LLC., and hereby supplements his move for leave to 

amend the Complaint in this matter. 

/// 

/// 

Case Number: A-17-753606-C

Electronically Filed
12/22/2017 10:59 AM
Steven D. Grierson
CLERK OF THE COURT
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 This Motion is made and based upon all the papers and pleadings on file herein, the 

Memorandum of Points and Authorities below, the Exhibits attached hereto, and any oral 

argument of counsel at any hearing hereon. 

 DATED this 22nd  day of December, 2017 

         LAW OFFICE OF DAVID SAMPSON, LLC. 
 
                             

     BY:_/s/ David Sampson_________ 

      DAVID SAMPSON, ESQ. 
Nevada Bar No.6811 
LAW OFFICE OF DAVID SAMPSON 
630 S. 3rd Street 
Las Vegas, Nevada 89101 
Fax No: 888-209-4199 
Attorney for Plaintiff 

 
 

  

MEMORANDUM OF POINTS AND AUTHORITIES 

I 

INTRODUCTION 

 On August 27, 2016, Plaintiff, Simone Russo, was very seriously injured when the 

Defendants placed, caused to be placed, or otherwise installed a cable/wire at 4617 Madreperla 

Street, Las Vegas, Nevada, or allowed to be placed and/or allowed the same to remain on the 

subject property.  The said cable/wire came out of the front yard of the said premises, remained 

above the ground and stretched from the yard of the said premises, across the driveway of the 

said premises, and then was buried under the ground on the opposite side of the driveway 

adjacent from the yard of the said premises, essentially leaving a snare across the base of the 

driveway of the subject property, making the driveway hazardous and dangerous.  Simone 
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arrived at the property late one night after flying home from New York, got out of a taxicab, 

stepped onto the driveway and caught his foot on the cable/wire, which then caused Simone to 

be violently thrown to the ground and seriously injured.   

 J. Chris Scarcelli was the property manager in charge of 4617 Madreperla Street, Las 

Vegas, Nevada, at�which�Plaintiff’s�fall�took�place.�On November 20, 2017 Mr. Scarecelli gave 

deposition testimony in which he admitted he had seen the subject exposed cable/wire in the 

said driveway prior to Dr. and Mrs. Russo moving in.  Mr. Scarecelli further testified he never 

told Dr. or Mrs. Russo, nor any other person or entity about the tripping hazard.   

 The PMK for J&G Lawn Maintenance was Deposed on December 6, 2017. The PMK 

gave testimony that revealed that J&G Lawn Maintenance was not the landscaping company 

that�was�contracted�with�the�Homeowners�Association�at�the� time�of�the�Simone�Russo’s� fall.�

For this reason, we also ask that DOE Landscaper be added as a Defendant.  

II 

ARGUMENT 

MOTION TO AMEND 

Pursuant to NRCP 15(a), a party may amend its Complaint by leave of court or by 

written consent of the adverse party.  Under this rule leave shall be freely given when justice so 

requires.  In Stevens v. Southern Nev. Musical Co., 89 Nev. 104, 507 P.2d 138 (1973), the 

Nevada Supreme Court held that absent of an apparent or declared reason such as undue delay, 

bad faith or dilatory motive on the part of the movant, leave to amend should be freely given.   

Plaintiff has no dilatory motive in seeking leave to amend its Complaint. Recently 

Plaintiff has determined that J&G Landscaping may not, and likely was not, the landscaping 

company responsible for the subject HOA development when the incident occurred.  A DOE 
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landscaping company should be named as a Defendant in the instant action until such time as 

the actual landscaping company can be identified.  There is no reason why the Complaint should 

not be amended to reflect the correct information.  No substantive changes have been made to 

Plaintiff's Complaint.   

A copy of Plaintiff's Proposed Amended Complaint is attached hereto in compliance 

with EDCR 2.30. 

/ / / 

/ / / 

/ / / 
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 CONCLUSION  

 Plaintiff respectfully requests this Court grant his Motion for Leave to File an Amended 

Complaint to add J. Chris Scarcelli as a Defendant. 

  

 DATED this 22nd day of December, 2017 

         LAW OFFICE OF DAVID SAMPSON, LLC. 
 
                             

     BY:_/s/ David Sampson_________ 

      DAVID SAMPSON, ESQ. 
Nevada Bar No.6811 
LAW OFFICE OF DAVID SAMPSON 
630 S. 3rd Street 
Las Vegas, Nevada 89101 
Fax No: 888-209-4199 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of THE LAW OFFICE OF 

DAVID SAMPSON, L.L.C., and that on this 22nd day of December, 2017, I served a copy of the 

SUPPLEMENT TO MOTION TO AMEND COMPLAINT as follows: 

X  Electronic�Service�through�the�Court’s�online�filing�system. 
 
 
RICHARD J. PYATT, ESQ. 
PYATT SILVESTTI 
701 Bridger Ave., Suite 600 
Las Vegas NV 89101 
Counsel for Defendant  
J&G LAWN SERVICE 
    
ANTHONY SGRO, ESQ. 

720 S. Seventh St. 3rd Floor 

Las Vegas NV 89101 

Attorney for Defendant  

BUSHBAKER 

 

WILL LEMKUL, ESQ. 

CHRISTOPHER A. TURTZO, ESQ. 

3770 Howard Hughes, Pkwy Suite 170 

Las Vegas NV 89169 

Attorney for Defendant  

IES RESIDENTIAL INC. and 

COX COMMUNICATIONS 
 
JONATHAN C. PATTILLO, ESQ.  
SPRINGEL & FINK, LLP 
10655 Park Run Drive, Suite 275  
Las Vegas, Nevada 89144  
Attorney for Defendant 

SUNRISE VILLAS IX HOA        
         

______/s/ Amanda Nalder________________________ 

     An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC. 
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COMP 
DAVID F. SAMPSON, ESQ., 
Nevada Bar No. 6811 
LAW OFFICE OF DAVID SAMPSON 
630 S. 3rd Street 
Las Vegas, NV 89101 
Tel: 702-605-1099 
Fax: 888-209-4199 
Email: david@davidsampsonlaw.com 
Attorney for Plaintiff  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

        
SIMONE RUSSO,                     ) 
                            ) 
Plaintiff,           ) 
       ) 
vs.                         ) CASE NO: A-17-753606-C 
                            )      DEPT. NO: XVI 
COX COMMUNICATIONS LAS VEGAS,  ) 
INC., D/B/A COX COMMUNICATIONS,  ) 
IES RESIDENTIAL, INC., SUNRISE  ) 
VILLAS IX HOMEOWNERS   ) 
ASSOCIATION, J & G LAWN   ) 
MAINTENANCE, KEVIN BUSHBAKER,  ) 
PWJAMES MANAGEMENT &   ) 
CONSULTING, LLC., J. CHRIS   ) 
SCARCELLI, DOE LANDSCAPER, AND ) 
DOES I - V, and ROE CORPORATIONS ) 
I - V, inclusive,    ) 
                            ) 
          Defendants.       ) 
____________________________________) 
 

AMENDED COMPLAINT 

 COMES NOW Plaintiff, SIMONE RUSSO, by and through his attorneys, LAW 

OFFICE OF DAVID SAMPSON, LLC., and for his causes of action, complains of Defendants, 

and each of them, as follows: 

/// 

/// 
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FIRST CAUSE OF ACTION 

1. Upon information and belief, that at all times relevant to this action, the Defendant, COX 

COMMUNICATIONS LAS VEGAS, INC., doing business as COX 

COMMUNICATIONS (“COX”)� was a Nevada corporation duly licensed to conduct 

business in the State of Nevada. 

2. Upon information and belief, that at all times relevant to this action, the Defendant, IES 

RESIDENTIAL, INC. was a Nevada corporation duly licensed to conduct business in the 

State of Nevada. 

3. Upon information and belief, that at all times relevant to this action, the Defendant, J&G 

LAWN MAINTENANCE, was a Nevada corporation duly licensed to conduct business in 

the State of Nevada. 

4. Upon information and belief, that at all times relevant to this action, the Defendant, 

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION was a Nevada corporation 

duly licensed to conduct business in the State of Nevada. 

5. Upon information and belief, that at all times relevant to this action, the Defendant, 

PWJAMES MANAGEMENT & CONSULTING, LLC., was a Nevada corporation duly 

licensed to conduct business in the State of Nevada. 

6. That Defendant, KEVIN BUSHBAKER, was at all times relevant to this action a resident of 

the State of Indiana. 

7. That Plaintiff, SIMONE RUSSO, was at all times relevant to this action a resident of the 

State of Nevada. 

8. That Defendant, J. CHRIS SCARCELLI, was at all times relevant to this action a resident of 

the State of Nevada 
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9.  That the true names and capacities, whether individual, corporate, partnership, associate 

or otherwise, of Defendants, DOES I through V, are unknown to Plaintiff, who therefore 

sues said Defendants by such fictitious names.  Plaintiff is informed and believes and 

thereon alleges that each of the Defendants designated herein as DOE is responsible in 

some manner for the events and happenings referred to and caused damages proximately 

to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this 

Complaint to insert the true names and capacities of DOES I through V, when the same 

have been ascertained, and to join such Defendants in this action. 

10. That upon information and belief, at all times relevant to this action, the Defendant, 

KEVIN BUSHBAKER was the owner and operated, maintained and controlled those 

premises located at 4617 Madreperla Street, Las Vegas, Nevada. 

11. That upon information and belief, at all times relevant to this action, the Defendant, 

PWJAMES MANAGEMENT & CONSULTING, LLC., was the management company 

and operated, maintained and controlled those premises located at 4617 Madreperla Street, 

Las Vegas, Nevada. 

12. IES RESIDENTIAL, INC., was and is a corporation doing business in the State of 

Nevada, and was and is the remover, installer, reinstaller and repairer of that certain cable 

line, and as such did transport, ship, introduce and/or cause said products to be installed 

and/or used at 4617 Madreperla Street, Las Vegas, Nevada. 

13. That at all times mentioned herein, Defendant, ROE IV, was and is a corporation doing 

business in the State of Nevada, with its principal place of business located within the 

State of Nevada and was and is the designer, manufacturer, producer, packager, 

distributor, retailer, remover, installer, reinstaller and repairer of that certain door and 
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hinges, and as such did transport, ship, introduce and/or cause said products to be 

introduced into the State of Nevada for the purpose of their sale, distribution, installation 

and/or use within the State of Nevada. 

14. The true names or capacities, whether individual, corporate, associate or otherwise, of 

Defendants DOE I through DOE V, and ROE CORPORATION III through ROE 

CORPORATION V, are unknown to Plaintiff, who therefore sues said Defendants by 

such fictitious names; Plaintiff is informed and believes and thereon alleges that each of 

the Defendants designated herein as DOE and ROE CORPORATION are responsible in 

some manner for the events and happenings referred to and caused damages proximately 

to Plaintiff as herein alleged, and that Plaintiff will ask leave of this Court to amend this 

complaint, to insert the true names and capacities of DOE I through DOE V and ROE 

CORPORATION III through ROE CORPORATION V, when the same have been 

ascertained and to join such Defendants in this action. 

15.  That on or about the 27th day of August, 2016, and for some time prior thereto, the 

Defendants, and each of them (by and through their authorized agents, servants, and 

employees, acting within the course and scope of their employment), negligently and 

carelessly owned, maintained, operated, occupied, and controlled the said premises, 

located at 4617 Madreperla Street, Las Vegas, Nevada, so as to cause and allow a 

cable/wire to be installed by Defendant COX to come out of the front yard of the said 

premises, to remain above the ground and stretch from the yard of the said premises, 

across the driveway of the said premises, and to then be buried under the ground on the 

opposite side of the driveway adjacent from the yard of the said premises, making the 

driveway hazardous and dangerous.  In that they allowed the area to remain in such a 
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manner that it presented a dangerous and hazardous condition in an area intended for the 

use and commonly and regularly used by residents and invitees of the said premises.  In so 

acting, the Defendants, and each of them, caused the driveway of the said premises to be 

hazardous and dangerous to persons walking in the area; and more particularly the 

Plaintiff, SIMONE RUSSO; and thereafter the Defendants, and each of them, permitted, 

allowed and caused said unsafe condition to remain even though Defendants knew or, 

through the exercise of ordinary care and diligence, should have known, that the wore 

stretched across the driveway and constituted a defective and dangerous condition; that 

Defendants, and each of them, failed to maintain the aforesaid premises in a reasonably 

safe condition; and that Defendant, and each of them, negligently, carelessly and 

recklessly failed to inspect, repair and remedy the said condition, or warn the Plaintiff, 

SIMONE RUSSO, of the defect therein.  

16. At all times herein concerned or relevant to this action, the Defendants, and each of them, 

acted by and through their duly authorized agents, servants, workmen and/or employees then 

and there acting within the course of their employment and scope of their authority for the 

Defendants, and each of them. 

17. That the carelessness and negligence of the Defendants, and each of them, in breaching a 

duty owed to the Plaintiff, SIMONE RUSSO, which directly and proximately caused the 

injuries and damages to the Plaintiff; SIMONE RUSSO, consisting in and of, but not 

limited to, the following acts, to wit: 

a) Failure to provide a safe premises for the Plaintiff, SIMONE RUSSO, to walk on 

the driveway; 
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b) Failure to warn the Plaintiff, SIMONE RUSSO, of the dangerous and hazardous 

condition then and there existing in said premises; 

c) Failure to properly and adequately inspect the said dangerous condition in the 

driveway to ascertain its hazardous and dangerous condition; 

d) Failure to properly and adequately maintain the driveway; 

e) Failure to properly warn the Plaintiff, SIMONE RUSSO, of said dangerous 

condition; 

f) The Defendants, and each of them, had, or should have had, knowledge or notice 

of the existence of the said dangerous and defective condition which existed on 

said premises. At all times pertinent hereto, Defendants, and each of them, 

expressly and/or impliedly warranted that the certain driveway in question was in 

all respects fit for due purposes and uses for which it was intended and was of 

merchantable quality. 

18. The Defendants, and each of them, may have violated certain Nevada Revised Statutes 

and Las Vegas, Nevada, ordinances and Las Vegas building codes, which the Plaintiff 

prays leave of Court to insert the exact statutes or ordinances or codes at the time of the 

trial.  At all times mentioned herein, Defendants, and each of them, owed a duty to all 

persons who could reasonably be foreseen to be  situated in and around the driveway in 

question, and  such a duty was specifically owed to Plaintiff. 

19. That on or about the 27th day of August, 2016, the Plaintiff, SIMONE RUSSO, while 

lawfully upon the said premises, as a direct and proximate result of the said negligence and 

carelessness of the Defendants, and each of them, as alleged herein, was caused to suffer the 

injuries and damages hereinafter set forth when he caught his foot on the cable/wire, causing 
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him to fall to the ground, proximately causing to him the injuries and damages as hereinafter 

more particularly alleged. 

20. By reason of the premises and as a direct and proximate result of the aforesaid negligence 

and carelessness of the Defendants, and each of them, the Plaintiff, SIMONE RUSSO, was 

caused to suffer cervical, thoracic, and lumbar contusions and strains, post-traumatic cervical 

herniated disc, aggravation of pre-existing cervical arthritis and cervical radiculitis and 

neurological injuries, and Plaintiff, SIMONE RUSSO, was otherwise injured in and about 

the head, neck, and back, appendages, and caused to suffer great pain of body and mind, all 

or some of the same are chronic and may result in permanent disability and are disabling, all 

to Plaintiff, SIMONE RUSSO, damage in an amount in excess of $10,000.00 and indeed in 

excess of the Justice Court jurisdictional limit of $15,000.00. 

21. By reason of the premises, and as a direct and proximate result of the aforesaid negligence 

and carelessness of the Defendants, and each of them, Plaintiff, SIMONE RUSSO, has been 

caused to incur expenses in excess of $50,000.00, and likely in the amount of hundreds of 

thousands of dollars, for medical expenses, and will in the future be caused to expend monies 

for medical expenses and additional monies for miscellaneous expenses incidental thereto, in 

a sum presently unascertainable.  The Plaintiff, SIMONE RUSSO, will pray leave of Court 

to insert the total amount of the medical and miscellaneous expenses when the same have 

been fully determined at the time of the trial of this action. 

22. Prior to the injuries complained of herein, Plaintiff, SIMONE RUSSO, was an able-bodied 

male, capable of being gainfully employed and capable of engaging in all other activities for 

which he was otherwise suited, and at the time of the incident complained of herein, had no 

disabilities.  By reason of the premises, and as a direct and proximate result of the negligence 
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of the said Defendants, and each of them, Plaintiff, SIMONE RUSSO, was caused to be 

disabled and limited and restricted in Plaintiff's occupations and activities, which caused to 

Plaintiff a loss of wages in a presently unascertainable amount, the allegations of which 

Plaintiff prays leave of Court to insert herein when the same shall be fully determined. 

23. Plaintiff has been required to retain the law firm of LAW OFFICE OF DAVID SAMPSON, 

LLC. to prosecute this action, and is entitled to a reasonable attorney's fee. 

 WHEREFORE, Plaintiff, expressly reserving the right herein to include all items of 

damage, demands judgment against the Defendants, and each of them, as follows: 

1. General damages in an amount in excess of $10,000.00 and indeed in excess of the 

Justice Court jurisdictional limit of $15,000.00; 

2. Special� damages� for� Plaintiff,� SIMONE� RUSSO’S� medical� and� miscellaneous�

expenses, plus future medical expenses and the miscellaneous expenses incidental 

thereto in a presently unascertainable amount; 

3. Special damages for lost wages in a presently unascertainable amount, and/or 

diminution� of� Plaintiff’s� earning� capacity,� plus� possible� future� loss� of� earnings�

and/or� diminution� of� Plaintiff’s� earning� capacity� in� a� presently� unascertainable 

amount. 

4. Costs of this suit; 

5. Attorney's fees; and 

/// 

/// 

/// 

/// 
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6. For such other and further relief as to the Court may seem just and proper in the 

premises.                   

  DATED THIS ____ day of __________, 20__.                 

                                   LAW OFFICE OF DAVID SAMPSON, LLC 
 
                                 BY: ___________________________ 
       DAVID F. SAMPSON, ESQ., 
       Nevada Bar No. 6811 
      LAW OFFICE OF DAVID SAMPSON 
      630 S. 3rd Street 
      Las Vegas, NV 89101 
       Tel: 702-605-1099 
       Attorney for Plaintiff  
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Case Number: A-17-753606-C

Electronically Filed
2/7/2018 10:31 AM
Steven D. Grierson
CLERK OF THE COURT
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630 S. 3rd Street Las Vegas, NV 89101      Phone: 702-605-1099     Fax: 888-209-4199 

September 18, 2019 
 
VIA FACSIMILE AND EMAIL 
 
Community Association Underwriters Agency 
2 Caufield Place 
Newtown, PA 18940 
Fax: 267-757-7434 
Attn: Harry Stavrakis 
Email: hstavrakis@cauinsure.com 
 
Re:  Our Client:      Simone Russo 
        Date of Incident:  08/27/2016 
        Location:      4617 Madre Perla Street, Las Vegas, NV  
        Claim No.:   95126 
 
Dear Harry: 
 
As you aware, some time ago our office initiated litigation against Justin Sesman, Richard 
Duslak, as well as PW James Management & Consulting related to the above-noted incident.  
We write at this time to advise Community Association Underwriters Agency that the Court 
has entered default against Justin Sesman, Richard Duslak, and PW James Management & 
Consulting in this matter.  We have attached a copy of the defaults for your convenience. 
 
Please contact our office with any questions.  
 
Very truly yours, 
LAW OFFICES OF DAVID SAMPSON 

David Sampson 
David Sampson, Esq. 
DS:an 
 
Attachments 
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DAVID F. SAMPSON, ESQ. 
Nevada Bar No. 6811 
THE LAW OFFICE OF DAVID SAMPSON, LLC. 
630 South 3rd Street 
Las Vegas, NV 89101 
Tel: (702) 605-1099 
Fax: (888) 209-4199 
david@davidsampsonlaw.com  
Attorneys for Defendant SIMONE RUSSO 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

    

   
ANSWER 

Defendant SIMONE RUSSO (“RUSSO”) by and through his counsel of record DAVID 

SAMPSON, ESQ., of THE LAW OFFICE OF DAVID SAMPSON, LLC., hereby answers 

Plaintiff’s Complaint for Declaratory Relief (ECF 1) as follows: 

PARTIES 

1. Answering paragraph 1 of the complaint, RUSSO does not have sufficient knowledge or 

information upon which to base a belief as to the truth of the allegations that QBE 

existed under the laws of Pennsylvania and, on that basis, denies the said allegation 

contained therein.  RUSSO admits that QBE was an insurance company eligible to do 

QBE INSURANCE CORPORATION 
 

Plaintiff, 
 

        vs. 
 
SIMONE RUSSO, RICHARD DUSLAK and JUSTIN 
SESMAN 
 

Defendants. 

Case No. 2:20-cv-02104-RFB-EJY 
 

SIMONE RUSSO’S ANSWER TO 
PLAINTIFF’S AMENDED 
COMPLAINT FOR DECLARATORY 
RELIEF AND AMENDED 
COUNTERCLAIM 
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business as an insurer in the State of Nevada.  RUSSO admits the remaining allegations 

in paragraph 1. 

2. Answering paragraph 2 of the complaint, RUSSO admits the allegations contained 

therein. 

3. Answering paragraph 3 of the complaint, RUSSO does not have sufficient knowledge or 

information upon which to base a belief as to the truth of the allegations that DUSLAK 

was and is a resident of Clark County Nevada and, on that basis, denies the said 

allegation contained therein.  RUSSO denies any remaining allegations in paragraph 3. 

4. Answering paragraph 4 of the complaint, RUSSO does not have sufficient knowledge or 

information upon which to base a belief as to the truth of the allegations that SESMAN 

was and is a resident of Clark County Nevada and, on that basis, denies the said 

allegation contained therein.  RUSSO denies any remaining allegations in paragraph 4.   

JURISDICTION AND VENUE 

5. Answering paragraph 5 of the complaint, RUSSO admits the allegations contained 

therein. 

6. Answering paragraph 6 of the complaint, RUSSO denies that he, DUSLAK, and or 

SESMAN were “doing business in Nevada”.  RUSSO also states he does not have 

sufficient information to admit or deny that DUSLAK and/or SESMAN were at all 

relevant times residents of Nevada, and therefore denies the same.  RUSSO admits the 

remaining allegations contained in paragraph 6. 

GENERAL ALLEGATIONS 

7. Answering paragraph 7 of the complaint, RUSSO admits that it is his understanding and 

contention that the language in the subject QBE insurance policy covering SUNRISE 
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VILLAS IV HOA (”SUNRISE”), and the law regarding insurance policies, includes 

DUSLAK and SESMAN as covered insureds under the said QBE policy.  RUSSO is 

without sufficient information to admit of deny the remaining allegations in paragraph 7 

and therefore denies the same. 

8. Answering paragraph 8 of the complaint, RUSSO admits that he filed a complaint 

against SUNRISE and others alleging that a cable wire that was part of the SUNRISE 

common area, and was the duty of SUNRISE and its employees, among others, to 

maintain, was negligently maintained and caused RUSSO injuries.  RUSSO admits that 

DUSLAK and SESMAN were not named in the original complaint as SUNRISE initially 

advised RUSSO that J&G Lawn Maintenance was handling lawn care and maintenance 

for SUNRISE at the time RUSSO was hurt.  RUSSO denies Plaintiff’s claim that the 

initial complaint included “no alleged connection” between J&G Lawn Maintenance and 

SUNRISE.  RUSSO denies any remaining allegations contained in paragraph 8. 

9. Answering paragraph 9 of the complaint, RUSSO admits that some time prior to 

November 29, 2017 SUNRISE advised RUSSO that J&G Lawn Maintenance was 

actually not providing lawn and maintenance care for SUNRISE in August 2016, and 

that J&G Lawn Maintenance did not start providing such services until September 2016.  

RUSSO denies that any imputed motives to RUSSO contained in this paragraph, and 

specifically denies that he requested to amend the complaint “because the original J&G 

Landscape defendant did not contract with SUNRISE VILLAS HOA” as RUSSO admits 

that RUSSO has been informed by SUNRISE that the alleged contract between J&G and 

SUNRISE did not begin until September 2016.  RUSSO further admits that at some 

point in late 2017 or early 2018 SUNRISE advised RUSSO that DUSLAK and 
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SESMAN were the individuals who were actually performing lawn care and 

maintenance services in the SUNRISE HOA in August 2016.  RUSSO admits he moved 

to amend his complaint to replace “Doe Landscaper” defendants because SUNRISE had 

advised RUSSO that J&G Lawn Maintenance was not SUNRISE’s landscaper at the 

time RUSSO was injured, but that DUSLAK and SESMAN were SUNRISE’s 

landscapers in August 2016.  RUSSO denies any remaining allegations contained in 

paragraph 9. 

10. Answering paragraph 10 of the complaint, RUSSO admits that the underlying Complaint 

(Plaintiff’s Exhibit “3”) speaks for itself.  RUSSO further admits that in late 2017 or 

early 2018 SUNRISE advised RUSSO that DUSLAK and SESMAN were the 

individuals who were actually performing lawn care and maintenance services in the 

SUNRISE HOA in August 2016 and that because of SUNRISE’s admission that 

DUSLAK and SESMAN were performing the said duties at SUNRISE, Russo amended 

the complaint to add DUSLAK and SESMAN as Defendants.  RUSSO admits that his 

complaint alleged DUSLAK and SESMAN “maintained and controlled” and performed 

lawn and maintenance duties at and for SUNRISE.  RUSSO denies ever naming 

DUSLAK and/or SESMAN as “landscaping contractors” in any complaint.  See, Exhibit 

3 to QBE’s Complaint in this matter.  RUSSO further admits that on March 2, 2018 

SUNRISE answered an interrogatory in the underlying action in which SUNRISE stated, 

“SUNRISE VILLAS believes it employed Richard Duslak and Justin Sesman for lawn 

maintenance repair and/or cleaning prior to September 2016 . . .”. See Exhibit “A” at P. 

7 L. 8-9.  Russo denies any remaining allegations contained in paragraph 10. 
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11. Answering paragraph 11 of the complaint, RUSSO admits QBE issued a policy of 

insurance to SUNRISE and that QBE provided SUNRISE with a defense in the 

underlying action.  RUSSO is without sufficient information to admit or deny any 

allegations regarding CAU’s relationship with QBE and therefore denies the same.  

Russo denies the remainder of the allegations in paragraph 11 and further specifically 

denies that RUSSO settled with SUNRISE “for a full and complete release” as the 

release specifically excluded DUSLAK and SESMAN or anyone associated or affiliated 

with them including any actual or potential insurer.  See, Exhibit “B”.    

12. Answering paragraph 12 of the complaint, RUSSO denies the allegations contained 

therein.  It is RUSSO’s understanding and belief that DUSLAK and SESMAN contacted 

SUNRISE about the underlying action when DUSLAK and SESMAN were served with 

the same, and that SUNRISE advised it had given the matter to SUNRISE’s insurance 

carrier, and that the carrier was “taking care of it”. 

13. Answering paragraph 13 of the complaint, RUSSO denies the allegations contained 

therein.  It is RUSSO’s understanding and belief that DUSLAK and SESMAN have 

always claimed to be employees of SUNRISE and thus covered by any policy(ies) of 

insurance SUNRISE had that covered itself and/or its employees, which is consistent 

with what SUNRISE stated in its interrogatory answer in the underlying matter when 

SUNRISE said it “employed” DUSLAK and SESMAN.  See, Exhibit “A”.     

14. Answering paragraph 14 of the complaint, RUSSO admits that the document contained 

in Exhibit “4” to the Amended Complaint speaks for itself.  RUSSO further admits that 

the agreement between the parties specifically excluded DUSLAK and SESMAN and 

made it more than clear that DUSLAK and SESMAN were not a part of any settlement 
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agreement, that RUSSO had every right to continue his action and seek a Judgment 

against DUSLAK and SESMAN, and that any language in the settlement agreement that 

could be read to impact DUSLAK and SESMAN’s rights to coverage under any 

applicable insurance (including insurance procured through SUNRISE) was deemed null 

and void.  See, Exhibit “4” to the amended complaint.  RUSSO denies any and all 

remaining allegations in paragraph 14 and specifically denies Plaintiff’s attempts to 

know and/or understand what RUSSO’s understanding was regarding any issue.   

15. Answering paragraph 15 of the complaint RUSSO admits the allegations contained 

therein.  RUSSO further admits that, as QBE did not defend DUSLAK or SESMAN, the 

court heard evidence in the underlying action and the judge determined that based on 

that evidence a judgment should be entered in that matter against DUSLAK and 

SESMAN in the amount of $25,000,000.00.   

16. Answering paragraph 16 of the complaint, RUSSO admits he filed, and later withdrew, a 

motion for judicial assignment.  RUSSO denies the remaining allegations contained in 

paragraph 15, and specifically denies that November 2, 2020 was “the first time” 

RUSSO claimed DUSLAK and SESMAN were insured by QBE.  RUSSO also 

specifically denies that he withdrew the motion for assignment because QBE sought to 

oppose the same.  RUSSO admits that the November 4, 2020 letter referenced in 

paragraph 16 speaks for itself.   

17. Answering paragraph 17 of the complaint RUSSO admits that the November 6, 2020 

email referenced in paragraph 17 speaks for itself.  RUSSO admits that the email from 

counsel for QBE stated: 

Dear Mr. Sampson: 
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I represent the Sunrise Villa’s insurance carrier, QBE.  The insurer has no 
record of policies issued to Justin Sesman or Richard Duslak? What is the 
reason for your demand letter to the insurer? Do you have a copy of a 
tender from Justin Sesman and/or Richard Duslak? Do you now represent 
Justin Sesman and/or Richard Duslak? 
  
The insurer reserves all rights and waives none. 
 
Thank you.    
  

RUSSO admits the email did not ask RUSSO to “explain the basis for demanding 

payment of the judgment”.  RUSSO further denies the remaining allegations in 

paragraph 17.   

18. Answering paragraph 18 of the complaint, RUSSO admits that there were no less than 

eight (8) emails sent between counsel for RUSSO and counsel for QBE on November 

17, 2020, and that the said emails speak for themselves.  RUSSO further admits that 

when counsel for QBE sent one of the November 17, 2020 emails, wherein counsel for 

QBE asked, “Why are they insured?”, RUSSO’s counsel (who did not understand QBE’s 

counsel’s question as seeking an exhaustive explanation of any and all basis for any 

assertion that DUSLAK and/or SESMAN were insureds) responded as follows:  

The policy defines "Covered Employee" as any natural person while in the 
service of Sunrise and whom Sunrise compensates and whom Sunrise has 
the right to control. 
 
Both Duslak and Sesman are natural people who in August 2016 where in 
the service of Sunrise (Board meeting minutes from Sunrise state that 
Duslak and Sesman were hired in November 2015 and were not terminated 
until September 2016), where compensated by Sunrise, and whom Sunrise 
had the right to control (Board meeting minutes from Sunrise state that the 
Secretary of the Sunrise "Morales" will oversee the work performed by 
Duslak and Sesman).   
 
Why would they not qualify as covered employees under the contract? 
 
Thank you 
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RUSSO also admits that it appears QBE and SUNRISE did not provide RUSSO with a 

full copy of the QBE policy before asking RUSSO’s counsel “Why are they insured?”  

RUSSO denies any and all remaining allegations in paragraph 18.   

19. Answering paragraph 19 of the complaint RUSSO denies the allegations contained 

therein.  

20. Answering paragraph 20 of the complaint RUSSO denies the allegations contained 

therein.   

21. Answering paragraph 21 of the complaint RUSSO admits that his December 9, 2020 

letter speaks for itself.  RUSSO denies that he “altered” his argument.  RUSSO admits 

that the settlement agreement specifically excluded DUSLAK and SESMAN and made it 

more than clear that DUSLAK and SESMAN were not a part of any settlement 

agreement, that RUSSO had every right to continue his action and seek a Judgment 

against DUSLAK and SESMAN, and that any language in the settlement agreement that 

could be read to impact the rights of DUSLAK and/or SESMAN rights to coverage 

under any applicable insurance (including insurance procured through SUNRISE) was 

deemed null and void.  RUSSO denies that “the Stipulation was unenforceable” if any 

language contained therein could impact the rights of DUSLAK and/or SESMAN to 

coverage as the agreement states that in the event such language exists that the said 

language is deemed null and void, not that the stipulation or settlement agreement would 

be unenforceable. RUSSO also admits that the settlement agreement specifically states 

that if language therein is deemed invalid the said language is deemed severed and 

deleted from the agreement and the agreement as a whole shall not be affected.  RUSSO 

also denies that December 9, 2020 was the first time he contended DUSLAK and 
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SESMAN were employees of SUNRISE.  RUSSO denies the any remaining allegations 

contained in paragraph 21.   

22. Answering paragraph 22 of the complaint, RUSSO does not have sufficient knowledge 

or information upon which to base a belief as to the truth of the allegations contained in 

this paragraph, particularly any claims about what QBE believes and, on that basis, 

denies the allegations contained therein. 

23. Answering paragraph 23 of the complaint RUSSO admits that he has alleged and 

continues to allege that QBE owed DUSLAK and SESMAN a duty of defense and 

indemnification, fiduciary duties, and a duty of good faith and fair dealing in connection 

with the underlying action.  RUSSO also admits that he understands and believes that 

QBE breached those duties and that DUSLAK and SESMAN have actionable claims 

against QBE.  RUSSO denies any remaining allegations contained in paragraph 23 as 

RUSSO does not possess any claims owned by DUSLAK and/or SESMAN as no 

assignment has occurred.   

24. Answering paragraph 24 of the complaint RUSSO does not have sufficient knowledge as 

to what QBE believes and therefore denies the allegations contained in paragraph 24.  

RUSSO understands and believes that, as he is not a party or intended beneficiary to the 

QBE insurance contract, he has no basis or grounds himself to recover directly against 

QBE under the contract. 

25. Paragraph 25 of the complaint incorporates the preceding paragraphs in the complaint 

which does not require any admissions or denials by RUSSO.  To the extent this 

paragraph could be construed as calling for a response RUSSO denies all allegations 

contained therein.   
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26. Answering paragraph 26 of the complaint, RUSSO admits he believes and alleges that 

DUSLAK and SESMAN have claims against Plaintiff, that Plaintiff owed DUSLAK and 

SESMAN a duty to defend and indemnify DUSLAK and SESMAN in connection with 

the underlying action, that Plaintiff owed additional duties to DUSLAK and SESMAN, 

and that DUSLAK and SESMAN are entitled to any and all damages arising as a 

consequence of QBE’s breaches of any of those duties, which damages would include, 

but are not limited to, monies necessary to satisfy the judgment entered in favor of 

RUSSO against DUSLAK and SESMAN.  See, Century Surety v. Andrew, 134 

Nev.Adv.Op. 100, 432 P.3d 180 (2018).  RUSSO further admits that he is entitled to 

recover funds from DUSLAK and SESMAN to satisfy the judgment in the underlying 

matter, and that DUSLAK and SESMAN are entitled to recover said funds from 

Plaintiff.  RUSSO denies the remainder of the allegations in paragraph 26. 

27. Answering paragraph 22 of the complaint, RUSSO denies the allegations contained 

therein.  RUSSO does admit it is his understanding and belief that, as he is not a party or 

intended beneficiary to the QBE insurance contract, he has no basis or grounds himself 

to recover directly against QBE, and that DUSLAK and SESMAN would have the right 

to any and all damages arising as a consequence of QBE’s breaches, including monies 

necessary to satisfy the Judgment entered in favor of RUSSO against DUSLAK and 

SESMAN.  See, Century Surety v. Andrew, 134 Nev.Adv.Op. 100, 432 P.3d 180 (2018).  

RUSSO denies the remainder of the allegations in paragraph 27. 

28. Answering paragraph 25 of the complaint, RUSSO does not have sufficient knowledge 

or information upon which to base a belief as to the truth of the allegations contain in 

this paragraph and, on that basis, denies the allegations contained therein.  RUSSO 
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admits it is his understanding and belief that a controversy exists between QBE and 

Defendants DUSLAK, and SESMAN.  RUSSO understands that under Nevada law he is 

not a party or an intended beneficiary of the subject insurance policy. RUSSO denies the 

remainder of the allegations in paragraph 28. 

29. Answering paragraph 29 of the complaint, RUSSO does not have sufficient knowledge 

or information upon which to base a belief as to the truth of the allegations contained in 

this paragraph and, on that basis, denies the allegations contained therein. RUSSO 

admits it is his understanding and belief that a controversy exists between QBE and 

Defendants DUSLAK and SESMAN.  RUSSO understands that under Nevada law he is 

not a party or an intended beneficiary of the subject insurance policy.  RUSSO denies 

the remainder of the allegations in paragraph 29. 

30. Plaintiff’s prayer for relief immediately following paragraph 30 of the complaint does 

not contain any factual allegations that would require a response from RUSSO.  To the 

extent the prayer for relief could be construed as calling for a response, RUSSO denies 

that Plaintiff is entitled to the relief requested therein. 

AFFIRMATIVE AND OTHER DEFENSES 

RUSSO asserts the following affirmative defenses to plaintiff’s complaint.   

FIRST DEFENSE 

The complaint, and each and every cause of action thereof, fails to state a claim upon 

which relief can be granted.  

SECOND DEFENSE 

Plaintiff failed to take reasonable steps to avoid the damages, if any, alleged in the 

complaint, and each and every cause of action contained therein.  
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THIRD DEFENSE 

Any damages sustained by plaintiff by reason of the events alleged in the complaint 

were proximately caused or contributed to by plaintiff’s own breach of the subject insurance 

contract. 

FOURTH DEFENSE 

Plaintiff has engaged in acts, omissions and conduct that constitute a breach of 

Plaintiff’s obligations under the subject policy.  

FIFTH DEFENSE 

Plaintiff has unclean hands in failing and refusing to defend DUSLAK and SESMAN 

and attempting to undermine the rights DUSLAK and SESMAN haver to coverage.  

SIXTH DEFENSE 

QBE’s handling of Plaintiff’s claim was not correct, was not proper and was not 

reasonable under the terms of the subject policy.  

SEVENTH DEFENSE 

At all times and places relevant hereto, QBE failed to act in good faith, and acted 

without with justification or probable cause and with malice toward its insureds.  

EIGHTH DEFENSE 

QBE’s actions at all times failed to comply with NRS 686A.310.  

NINTH DEFENSE 

QBE’s conduct was malicious, oppressive and/or fraudulent pursuant to NRS 42.010.  

TENTH DEFENSE 

Plaintiff’s cause of action is barred by the doctrine of waiver. 

ELEVENTH DEFENSE 
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Plaintiff’s action is barred by the doctrine of estoppel.  

TWELFTH DEFENSE 

Plaintiff’s conduct waived the relief prayed for in the complaint.  

THIRTEENTH DEFENSE 

Plaintiff failed to properly and fully mitigate, minimize or avoid damages to itself and its 

insureds.  

FOURTEENTH DEFENSE 

Plaintiff is not entitled to attorney’s fees pursuant to any of the claims alleged in the 

complaint.  

EIGHTEENTH DEFENSE 

 That the Plaintiff subjected Defendants to duress in forcing Defendant to take certain 

actions. 

NINETENTH DEFENSE 

 That defense of the underlying matter was constructively tendered to QBE. 

TWENTIEH DEFENSE 

Pursuant to FRCP 11, as amended, all possible affirmative and other defenses may not 

have been alleged herein insofar as sufficient facts were not available after reasonable inquiry 

upon the filing of this answer, and therefore, Acuity reserves the right to amend this answer to 

allege additional affirmative defenses if subsequent investigation so warrants. 

WHEREFORE, and for the reasons set forth in the counterclaim below, RUSSO prays for 

judgment as follows: 

1. For a declaration and determination that DUSLAK and SESMAN are insureds under the 

policy between Plaintiff and SUNRISE, and that the defense of the claims against 
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DUSLAK and SESMAN were duly tendered and/or constructively tendered to Plaintiff, 

that Plaintiff did owe DUSLAK and/or SESMAN a defense, indemnification, fiduciary 

duties, and good faith and fair dealing for claims arising out of the underlying action. For 

a declaration that DUSLAK and/or SESMAN are entitled to recover funds from Plaintiff 

QBE, including all funds necessary to satisfy the judgment against DUSLAK and/or 

SESMAN in the underlying action, including all interest; 

2. For attorney’s fees; 

3. For costs of suit; 

4. For interest; 

5. For all other relief the Court deems just and proper.  

AMENDED COUNTERCLAIM 

COMES NOW Plaintiff, RUSSO individually, by and through his attorney, David 

Sampson, Esq., of THE LAW OFFICE OF DAVID SAMPSON, LLC., and for his claims for 

relief against the QBE, and each of them, incorporates the allegations set forth in the Answer 

above, and further alleges and complains as follows: 

PARTIES 

1. At all times relevant to this action, Plaintiff was a resident of Clark County, Nevada. 

2. At all times relevant to this action, Richard Duslak and Justin Sesman were residents of 

Clark County, Nevada. 

3. At all times relevant to this action, Plaintiff/Counterdefendant, QBE INSURANCE 

CORPORATION, by its own admission, was at all times relevant to this action an insurance 

company based Pennsylvania and was operating and conducting business in Nevada. 

Case 2:20-cv-02104-RFB-EJY   Document 11   Filed 12/30/20   Page 14 of 33 4A.App.861

4A.App.861



 

15 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

4. At all timed relevant to this action, Counter defendant, COMMUNITY ASSOCIATION 

UNDERWRITERS, by its own admission, was at all times relevant to this action an insurance 

underwriting company based on Pennsylvania and doing business in Nevada.   

5. That QBE issued insurance policies, some of which were underwritten by COMMUNITY 

ASSOCIATION UNDERWRITERS.  That each said Defendant is the parent and/or subsidiary 

of, principle and/or agent of alter-ego of, doing business as, also known as, and/or otherwise 

sharing an identity or continuity of interests with each and every other Defendant and, therefore, 

are contractually, jointly and severally, legally, equitably, and/or otherwise liable for and/or 

with each other herein, and are herein after individually and collectively referred to as “CAU” 

and/or “the CAU Defendants”. 

6. That the true names and capacities, whether individual, corporate, partnership, associate 

or otherwise, of Defendants, DOES I through X and ROE BUSINESS ENTITIES I through X, 

are unknown to Plaintiff, who therefore sues said Defendants by such fictitious names.  Plaintiff 

is informed and believes and thereon allege that each of the Defendants designated herein as 

DOE and ROE are responsible in some manner for the events and happenings referred to and 

caused damages proximately to Plaintiff as herein alleged, and that Plaintiff will seek leave of 

this Court to amend this Complaint to insert the true names and capacities of DOES I through X 

and ROE BUSINESS ENTITIES I through X, when the same have been ascertained, and to join 

such Defendants in this action. 

GENERAL ALLEGATIONS 

7. That on and before August 27, 2016 RICHARD DUSLAK (“DUALSAK”) and JUSTIN 

SESMAN (“SESMAN”) were working for SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION (“SUNRISE”) as maintenance personnel and also as landscapers. That in 
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referring to the relationship between SUNRISE and DUSLAK and SESMAN, SUNRISE stated 

it “employed” DUSLAK and SESMAN and called DUSLAK and SESMAN its “employees”. 

8. That, according to SUNRISE, prior to August 27, 2016 SUNRISE employed DUSLAK 

and SESMAN to perform lawn care and maintenance duties for SUNRISE.   

9. That during the term of what SUNRISE called DUSLAK and SESMAN’s employment 

with SUNRISE, SUNRISE exerised a high degree of control, if not complete control, over the 

manner in which DUSLAK and SESMAN’s work was to be performed.  That Exhibit “C” at 

page SVHA0000557 are minutes from the February 17, 2016 SUNRISE Board of Directors 

Meeting, wherein SUNRISE stated, “The Board reviewed the job descriptions as submitted by 

employees Richard Duslak and Justin Sesman.  Secretary Morales [Secretary of SUNRISE] 

volunteered to oversee the work performed on property by Mr. Duslak and Mr. Sesman and 

will report to the Board regarding progress on maintenance projects.  A motion was made by 

Treasurer Alexis seconded by Secretary Morales for the petty cash to not be maintained by the 

employees at this time.”  (Emphasis added).  This shows SUNRISE considered DUSLAK and 

SESMAN employees, that DUSLAK and SESMAN were in the service of SUNRISE, were 

compensated by SUNRISE, and that SUNRISE (via Secretary Morales) had, and exercised, the 

right to direct and control DUSLAK and SESMAN while DUSLAK and SESMAN performed 

duties for SUNRISE.   

10. That DUSLAK and SESMAN, while working as what SUNRISE called employees, did 

not have any opportunity for profit or loss depending on their managerial skill, and that 

DUSLAK and SESMAN were paid an hourly rate pursuant under their social security numbers 

for a wage. 
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11. That DUSLAK and SESMAN, while working as what SUNRISE called employees, did 

not invest any of their own money in equipment or materials required for the tasks SUNRISE 

directed DUSLAK and SESMAN to perform, and that all such equipment and/or materials were 

purchased by and were the property of SUNRISE.   

12. That DUSLAK and SESMAN, while working as what SUNRISE called employees, did 

not have any ability to employ helpers. 

13. That DUSLAK and SESMAN, while working as what SUNRISE called employees, 

were not performing tasks that require any special skill. 

14. That DUSLAK and SESMAN, while working as what SUNRISE called employees, had 

a degree of permanence of the working relationship with SUNRISE as SUNRISE did not permit 

DUSLAK or SESMAN to work for anyone else other than SUNRISE.   

15. That lawn care and maintenance is an integral part of SUNRISE’s business as an HOA 

in that an HOA’s primary duty is the maintenance of common areas, and that SUNRISE is 

required by its own CC&R’s to maintain common areas and perform lawn care and 

maintenance.   

16. That on March 2, 2018 SUNRISE answered an interrogatory by admitting SUNRISE 

“employed RICHARD DUSLAK and JUSTIN SESMAN for lawn maintenance repair and/or 

cleaning prior to September 2016.  See, Exhibit “A”.   

17. That DUSLAK and SESMAN, while working as what SUNRISE called employees, 

DUSLAK and SESMAN were paid pursuant to their social security numbers, and that neither 

DUSLAK or SESMAN possessed Tax ID numbers. 

18. That DUSLAK and SESMAN, while working as what SUNRISE called employees, 

were not required to have, and did not have, business licenses.   
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19. That DUSLAK and SESMAN, while working as what SUNRISE called employees, 

DUSLAK and SESMAN were required to work specific hours each working day as demanded 

by SUNRISE.   

20. On August 27, 2016 RUSSO was injured while on the property at SUNRISE.  The injury 

was a result of the negligence of DUSLAK and SESMAN.   

21. On April 6, 2017 RUSSO filed a lawsuit against SUNRISE claiming that SUNRISE, its 

maintenance personnel and/or landscapers, and other Defendants (including certain DOE and 

ROE Defendant landscapers) had created a hazard on the property of 4617 Madreperla in the 

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION, which hazard caused harm to 

RUSSO.  That initially SUNRISE stated that “J&G LAWN MAINTENANCE” handled the 

maintenance and landscaping for SUNRISE at the time RUSSO was injured and, as a result, 

“J&G LAWN MAINTENANCE” was named as a defendant in the action.   

22. That the Plaintiffs, and each of them, including QBE, issued policy number 

CAU234378-1, covering named insureds and covered employees as defined in the said policy 

and/or under the law, which policy insured SUNRISE, covered employees as defined in the said 

policy and by law, and others and covered SUNRISE’s, covered employees, and others for the 

losses RUSSO alleged he suffered in Case No. A-17-753606-C.  See Exhibit “D”.  That 

pursuant to the policy of insurance Defendants, and each of them, retained counsel to defend 

SUNRISE in Case No. A-17-753606-C.  

23. At the time of the August 27, 2016 incident DUSLAK and SESMAN were working as 

what SUNRISE called employees of SUNRISE and were contractually, legally, equitably, 

and/or otherwise insureds of the Plaintiffs, and each of them, including QBE. 
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24. At all times pertinent hereto the said policy of insurance was/were in full force and 

effect. 

25. The incident of August 27, 2016, the aforesaid Case No. A-17-753606-C, and related 

claims were noticed upon and submitted to DUSLAK, SESMAN, SUNRISE, and QBE. 

26. That during the litigation process in Case No. A-17-753606-C SUNRISE informed 

RUSSO that “J&G LAWN MAINTENANCE” had in fact not been handling maintenance or 

landscaping for SUNRISE at the time RUSSO was injured, and that in fact DUSLAK and 

SESMAN were the ones who were handling maintenance and landscaping for SUNRISE at the 

time RUSSO was injured.   

27. On November 29, 2017 RUSSO filed a motion in Case No. A-17-753606-C seeking to 

amend the Complaint in that matter to add additional defendants that had theretofore not been 

identified or had been misidentified by SUNRISE.  The amended complaint identified 

DUSLAK and SESMAN as Defendant landscapers and alleged that Defendants, and each of 

them (which would include DUSLAK and SESMAN) were responsible for the maintenance and 

landscaping for SUNRISE when RUSSO was injured.  At the time the Amended Complaint was 

filed QBE was actively defending SUNRISE in Case No. A-17-753606-C and was made aware 

of the amended complaint.   

28. That the motion to Amend and the Amended Complaint were provided to QBE as they 

were provided to counsel for all parties in Case No. A-17-753606-C, which included counsel for 

SUNRISE which was in a tripartite relationship with SUNRISE and QBE.   

29. On December 22, 2017 RUSSO filed a supplement to the motion to amend the 

complaint.  See Exhibit “5” to QBE’s complaint.  The supplement specified that SUNRISE had 

indicated “J&G LAWN MAINTENANCE” was not handling landscaping and maintenance for 
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SUNRISE at the time RUSSO was injured, and again sought leave to amend the complaint as 

set forth in the proposed amended complaint which identified DUSLAK and SESMAN as the 

actual individuals responsible for landscaping and maintenance at the SUNRISE property.  See, 

Exhibit “E”.  The proposed amended complaint was provided to QBE as it was provided to 

counsel for all parties in Case No. A-17-753606-C, which included counsel for SUNRISE which 

was in a tripartite relationship with SUNRISE and QBE. 

30. On February 7, 2018 the Court in Case No. A-17-753606-C entered an Order permitting 

RUSSO to amend his Complaint and add DUSLAK and SESMAN as Defendants in Case No. 

A-17-753606-C.  See Exhibit “F”.  The Order was provided to QBE as it was provided to the 

parties in this action, including QBE via the tripartite relationship it had with its counsel in Case 

No. A-17-753606-C.   

31. That the Amended Complaint in Case No. A-17-753606-C alleged, inter alia, negligence 

against DUSLAK and SESMAN.  The amended complaint also identified DUSLAK and 

SESMAN as Defendants and alleged that Defendants, and each of them (which would include 

DUSLAK and SESMAN) were responsible for the maintenance and landscaping for SUNRISE 

when RUSSO was injured.  At the time the Amended Complaint was filed QBE was actively 

defending SUNRISE in Case No. A-17-753606-C and was well aware of the Amended 

Complaint.     

32. On February 14, 2018 RUSSO served DUSLAK with the Amended Complaint.  On 

February 13, 2018 RUSSO served SESMAN with the Amended Complaint.  Upon information 

and belief DUSLAK and SESMAN advised SUNRISE of the fact that they had been served.  

Additionally, as QBE had retained counsel who was actively defending SUNRISE in Case No. 

A-17-753606-C when the Complaint was amended to add DUSLAK and SESMAN as 
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Defendants, which counsel had a tripartite relationship with SUNRISE and QBE, QBE was well 

aware of, and was on notice of, the fact that DUSLAK and SESMAN had been sued in Case No. 

A-17-753606-C at least as of February 14, 2018. 

33. That QBE received constructive tender of the action against DUSLAK and SESMAN, 

Case No. A-17-753606-C.  See, California Shoppers. Inc., v. Royal Globe Ins. Co., 175 

Cal.App.3d 1, 799 P.2d 1360 (1985); Millennium Labs., Inc. v. Darwin Select Ins. Co., 2014 

U.S. Dist. LEXIS 170439 (S.D. Cal. Dec. 9, 2014); Dearborn Ins. Co. v. International Surplus 

Lines Ins. Co., No. 1-97-0724, 1999 Ill. App. LEXIS 667 (Ill. Ct. App. Sept. 23, 1999);  Gray v. 

Zurich Ins. Co., 65 Cal. 2d 263, 276; Devin v. United Servs. Auto. Ass’n., 6 Cal. App. 4th 1149, 

1157 (1992) (“The duty to defend arises as long as the facts (either as expressed or implied in 

the third party’s complaint, or as learned from other sources) give rise to a potentially covered 

claim . . . .”) (citing Fresno Economy Import Used Cars, Inc. v. United States Fidelity & Guar. 

Co., 76 Cal. App. 3d 272, 279 (1977)). 

34. That when QBE became aware of the action against DUSLAK and SESMAN, Case No. 

A-17-753606-C, QBE was on inquiry notice to investigate the issue of coverage and failed to do 

so. 

35. That “an insurer . . . bears a duty to defend its insured whenever it ascertains facts which 

give rise to the potential of liability under the policy.”  See, Century Surety v. Andrew, 134 

Nev.Adv.Op. 100, 432 P.3d 180 (2018) (citing United Nat’l Ins. Co. v. Frontier Ins. Co., 

Inc., 120 Nev. 678, 684 (2004)).  That when QBE became aware of the Amended Complaint in 

Case No. A-17-753606-C, QBE ascertained (and/or reasonably should have ascertained) facts 

giving rise to the potential of liability under the policy covering DUSLAK and SESMAN.   That 

when QBE became aware of the Amended Complaint in Case No. A-17-753606-C, had QBE 
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performed an investigation it would have ascertained (and/or reasonably should have 

ascertained) facts giving rise to the potential of liability under the policy covering DUSLAK and 

SESMAN. 

36. That QBE did not defend or investigate its duty to defend DUSLAK and/or SESMAN. 

37. That “the duty to defend arises when there is a potential for coverage based on the 

allegations in a complaint.”  See, United Nat’l Ins. Co. v. Frontier Ins. Co., Inc., 120 Nev. 678, 

684 (2004).  That when QBE received the Amended Complaint in Case No. A-17-753606-C, 

QBE was aware there was a potential for coverage based on the allegations against DUSLAK 

and SESMAN in the said Amended Complaint.   

38. That the Nevada Supreme Court has held that “where there is potential for coverage 

based on ‘comparing the allegations of the complaint with the terms of the policy,’ an insurer 

does have a duty to defend.”  See, Century Surety v. Andrew, 134 Nev.Adv.Op. 100, 432 P.3d 

180 (2018).   

39. That in United Nat’l Ins. Co. v. Frontier Ins. Co., Inc., 120 Nev. 678, 684 (2004) the 

Nevada Supreme Court held that an insurer’s duty to defend is triggered when allegations of a 

complaint, or “other evidence”, suggest that there is a potential for coverage.  That on March 2, 

2018 SUNRISE answered an interrogtoary by stating SUNRISE “employed Richard Duslak and 

Justin Sesman for lawn maintenance repair and/or cleaning prior to Setpember 2016.”  See 

Exhibit “A” at P. 7 L. 8-9.  That when SUNRISE provided evidence that DUSLAK and 

SESMAN were employed by SUNRISE, such evidence triggered QBE’s duty to defend 

DUSLAK and SESMAN, and certainly triggered QBE’s duty to investigate whether it had a 

duty to defend the individuals SUNRISE stated it employed.   
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40. That under the insurance contract with SUNRISE, QBE was obligated to defend and 

indemnify any covered employee of SUNRISE as defined by the insurance policy with 

SUNRISE.  See Exhibit “D”.  The said policy defines a “Covered Employee” as: 

(a) Any natural person: 
 

(1) While in your service (and for 30 days after termination of service); 
and 
 

(2) Whom you compensate directly by salary, wages or commissions; and 
 

(3) Whom you have the right to direct and control while performing 
services for you. 

 
  See Exhibit “D” at P. SVHA 000018. 

41. That on August 27, 2016 DUSLAK and SESMAN were natural people who were in the 

service of SUNRISE (and were working as what SUNRISE called employees), whom 

SUNRISE compensated directly by salary, wages, or commissions, and whom SUNRISE had 

the right to direct and control while DUSLAK and SESMAN performed duties for SUNRISE.  

See Exhibit “C”.  That DUSLAK and SESMAN were parties to a contract of insurance with 

Defendants, and each of them, including QBE and/or were an intended beneficiaries to the 

same. The said contract carried liability coverage for losses such as those suffered by RUSSO.   

42. That Exhibit “C” at page SVHA0000557 are minutes from the February 17, 2016 

SUNRISE Board of Directors Meeting, wherein SUNRISE stated, “The Board reviewed the job 

descriptions as submitted by employees Richard Duslak and Justin Sesman.  Secretary Morales 

[Secretary of SUNRISE] volunteered to oversee the work performed on property by Mr. Duslak 

and Mr. Sesman and will report to the Board regarding progress on maintenance projects.  A 

motion was made by Treasurer Alexis seconded by Secretary Morales for the petty cash to not 

be maintained by the employees at this time.”  (Emphasis added).  This shows that DUSLAK 
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and SESMAN were in the service of what SUNRISE called employees, and were compensated 

by SUNRISE, and that SUNRISE (via Secretary Morales) had, and exercised, the right to direct 

and control DUSLAK and SESMAN while DUSLAK and SESMAN performed duties for 

SUNRISE.   

43. That Exhibit “C” at page SVHA0000559 are minutes from the July 18, 2016 SUNRISE 

Board of Directors Meeting, wherein SUNRISE stated under the heading Richard, “the board 

unanimously agreed to terminate the petty cash for Richard they agreed to give him $66.00 a 

month for his cell phone bill.”  This shows SUNRISE compensated DUSLAK in addition to 

providing DUSLAK with compensation in the form of wages, salary, and/or commission. 

44. That Exhibit “C” at page SVHA0000561 are minutes from the September 8, 2016 

SUNRISE Board of Directors Meeting, wherein SUNRISE stated under the heading “Richard 

Duslak”, “Board unanimously agreed to terminate the position of a onsite maintenance/poll man 

the board is in agreement that there is no longer a need for this position therefore they are all in 

agreement to terminate Mr. Duslak.”  This shows was employed by SUNRISE on August 27, 

2016 and that SUNRISE did not terminate his position, or him as what SUNRISE called a 

SUNRISE employee, until at least September 8, 2016, which was after August 27, 2016 when 

RUSSO was injured.   

45. That Exhibit “C” at page SVHA0000564 are minutes from the November 16, 2015 

SUNRISE Board of Directors Meeting, wherein SUNRISE stated, “It was the consensus of the 

Board that Richard Dulkas (sic), Justin, and Carson has provided valuable service to the 

community.  The Board agreed to holiday gratuity for $300 to Richard, $300 for Carson, and 

$100 for Justin and directed the manager to process payment for holiday gratuity through 

Covenant.”  This shows SUNRISE compensated DUSLAK and SESMAN in addition to 
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providing DUSLAK and SESMAN with compensation in the form of wages, salary, and/or 

commission.   

46. That Exhibit “C” at page SVHA0000566 is a record of SUNRISE paying $100.00 to 

SESMAN for “Holiday gratuity”.  This shows SUNRISE compensated SESMAN in addition to 

providing SESMAN with compensation in the form of wages, salary, and/or commission.   

47. That QBE, having been notified that RUSSO had filed an action against SUNRISE, 

DUSLAK, and SESMAN in Case No. A-17-753606-C, that SUNRISE stated in court 

documents and elsewhere that is it “employed” DUSLAK and SESMAN, that SUNRISE 

referred to DUSLAK and SESMAN as “employees”, and given DUSLAK and SESMAN 

qualified as covered employees of SUNRISE under Policy No. CAU234378-1, and qualified as 

covered employees under the law, QBE had duty to defend DUSLAK and SESMAN and to at 

least investigate whether DUSLAK and/or SESMAN were entitled to coverage under Policy No. 

CAU234378-1, QBE refused to do so.   

48. That QBE Defended SUNRISE in Case No. A-17-753606-C, yet, despite having a duty 

to defend DUSLAK and SESMAN against RUSSO’s claims, and despite having knowledge that 

RUSSO’s claims were proceeding against SUNRISE, DUSLAK, and SESMAN, QBE never 

took any steps to defend or indemnify DUSLAK or SESMAN in Case No. A-17-753606-C.   

49. That because QBE never took any steps to defend or indemnify DUSLAK or SESMAN 

in Case No. A-17-753606-C, the Court entered defaults against DUSLAK and SESMAN in 

Case No. A-17-753606-C.   

50. That in entering a settlement release with RUSSO, QBE and SUNRISE agreed that any 

settlement would specifically exclude DUSLAK and SESMAN, and anyone associated or 

affiliated with them.  See, Exhibit “B” at p. 1.  The settlement release included SUNRISE 
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employees, except for DUSLAK and SESMAN or anyone associated or affiliated with them.  Id 

at P. 4.  The settlement release also specifically stated that, “Nothing in this release shall release, 

discharge, or in any way impact PLAINTIFF'S rights against RICHARD DUSLAK and/or 

JUSTIN SESMAN in any manner”. Id at P. 4.  The release further stated that any language in 

the release that could be read to in any way impact the rights of DUSLAK and/or SESMAN 

against any entity (including any insurer) “SHALL BE DEEMED NULL AND VOID.”  Id.  

The release further stated that if any language in the release was invalidated, such language is 

deemed to be severed and deleted from the agreement as a whole, and neither the language nor 

its severance and deletion shall in any way affect the validity of the remaining provisions of the 

agreement.  Id.   

51. That QBE and SUNRISE attempted to undermine rights held by DUSLAK and 

SESMAN by asking RUSSO to stipulate that DUSLAK and SESMAN were “independent 

contractors”.  Id.  That the language in any stipulation in the release between SUNRISE, QBE, 

and RUSSO does not impact the rights of DUSLAK and/or SESMAN to coverage as 1) neither 

QBE, SUNRISE, nor RUSSO have any authority to stipulate or otherwise act in any manner to 

impact the rights of DUSLAK and/or SESMAN to coverage from QBE and 2) as the release 

specifically stated that any language in the release that could be read to in any way impact the 

rights of DUSLAK and/or SESMAN against any entity (including any insurer) “SHALL BE 

DEEMED NULL AND VOID”, any language from the release QBE is now attempting to utilize 

to impact the rights of DUSLAK and/or SESMAN to coverage are, by virtue of the release 

itself, null and void and is further deemed severed and deleted from the agreement.   

52. That any contractual labels in the said stipulation, whether they would have any impact 

on the rights of DUSLAK and SESMAN to coverage, and whether any said contractual labels 
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are deemed null and void by the release or not, are of no consequence as the Ninth Circuit held 

in Real v. Driscoll Strawberry Assocs., Inc., 603 F.2d 748, 755 (9th Cir, 1979) that, “economic 

realities, not contractual labels, determine employment status”.  (citing Rutherford Food Corp. 

v. McComb, supra, 331 U.S. at 729, 67 S.Ct. 1473;  Usery v. Pilgrim Equipment Co., 527 F.2d 

1308, 1315 (1976).   

53. That on September 18, 2019 counsel for RUSSO faxed a letter to QBE (Fax No: 267-

757-7434) and emailed the same letter to QBE at email address: hstavakis@cauinsure.com 

which letter stated: 

As you aware, some time ago our office initiated litigation against Justin Sesman, 
Richard Duslak, as well as PW James Management & Consulting related to the above-
noted incident.  We write at this time to advise Community Association Underwriters 
Agency that the Court has entered default against Justin Sesman, Richard Duslak, and 
PW James Management & Consulting in this matter. We have attached a copy of the 
defaults for your convenience. 
 
Please contact our office with any questions. 
 
See, Exhibit “G”.   
 

54. That at no time in 2019 did QBE contact the office of counsel for RUSSO, nor did QBE 

at any time deny having received prior notice that Case No. A-17-753606-C included claims 

against its insureds and DUSLAK and SESMAN whom SUNRISE called its employees.   

55. At no time did QBE submit, notice, and/or otherwise direct said claim and/or action to 

any further policy of insurance providing coverage for the same and, in particular, did not 

submit, notice, and/or direct the same to the attention and consideration of any other policies of 

general liability insurance.   

56. The aforesaid legal action (Case No. A-17-753606-C) against SUNRISE and others was 

initially defended by QBE under policy number CAU234378-1, through the association of and 

payment of a defense firm, Springel & Fink.   
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57. That at no time did QBE defend DUSLAK or SESMAN in Case No. A-17-753606-C, 

even after being given specific notice that the action was pending against DUSLAK and 

SESMAN, and even after being notified that defaults had been taken againast DUSLAK and 

SESMAN. 

58. The QBE failed to offer, suggest, and/or provide independent Cumis counsel to advise 

DUSLAK and/or SESMAN as to the failure to defend them in Case No. A-17-753606-C, and/or 

indemnify, or pertinent pleadings and Orders before and by the Court, and of any related 

matters. 

59. That because QBE did not defend DUSLAK or SESMAN despite being aware of the 

lawsuit, and being aware that default had been taken against QBE’s insureds, on December 17, 

2019 the court in Case No. A-17-753606-C entered Judgment against DUSLAK and SESMAN 

in the amount of $25,000,000.00, which accrues interest at the statory rate until paid in full, and 

that Notice of Entry of the said Judgment was filed on December 17, 2019.   

60. That the conduct of Defendants, and each of them, including QBE, in not defending 

DUSLAK and SESMAN constituted a breach of the duty to defend under the insurance contract 

that covered DUSLAK and SESMAN. 

61. That under Century Surety v. Andrew, 134 Nev.Adv.Op. 100, 432 P.3d 180 (2018) an 

insurer is liable for all consequential damages arising out of any breach of the duty to defend an 

insured.  Additionally, “an insurer’s liability for the breach of the duty to defend is not capped at 

the polcy limits, even in the absence of bad faith.”  The Nevada Supreme Court subsequently 

reiterated that the reasonableness of an insurer’s refusal to defend “is irrelevant for determining 

damages upon a breach of the duty to defend.”  Nalder v. United Auto Ins. Co., No. 70504, 2019 

WL 5260073.   
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FIRST CAUSE OF ACTION 

RUSSO realleges and reasserts each and every statement and allegation contained in the 

preceding paragraphs as though set forth fully hereunder. 

62. At all times pertinent hereto, QBE had a contractual duty to defend and indemnify 

DUSLAK and/or SESMAN regarding certain claims for negligence and resulting 

injuries caused by them to include, but not limited to, those brought by RUSSO in 

District Court Case number A-17-753606-C.  That, despite any contractual labels, the 

economic realities of the relationship between SUNRISE and DUSLAK and SESMAN 

qualified DUSLAK and SESMAN to coverage under the QBE policy.   

63. The failure of QBE to reasonably and continuously defend and/or indemnify DUSLAK 

and/or SESMAN under said policy insurance coverage and/or other policies of insurance 

actually and/or potentially affording coverage to DUSLAK and/or SESMAN as alleged 

herein, including but not limited to QBE’s failure to even investigate the question of 

coverage, constitutes a breach of contract on the part of QBE under the terms and 

conditions as the policies set forth. 

64. That as a direct and proximate result of the aforesaid breaches of contract on the part of 

QBE, DUSLAK and SESMAN have been damaged in an amount in excess of Fifteen 

Thousand Dollars ($15,000.00) and are entitled to monies sufficient to satisfy RUSSO’s 

Judgment against them in the amount of $25,000,000.00 plus all interest, which money 

is due and owing to RUSSO. 

65. DUSLAK and/or SESMAN have satisfied the terms of the contract with QBE and have 

done everything they are required to do under the insurance policy. 
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66. That the conduct of QBE in refusing to defend DUSLAK and/or SESMAN for the action 

brought by RUSSO constituted a breach of the duty to defend. 

67. The conduct of QBE alleged in the foregoing paragraphs constitutes a breach of the 

insurance contract. 

68. As a result of the breach by Defendant of the contract, Judgment has been entered 

against DUSLAK and/or SESMAN in the amount of $25,000,000.00 with statutory 

interest accruing thereon, and that RUSSO is entitled to recover funds from DUSLAK 

and SESMAN in an amount sufficient to satisfy the Judgment of $25,000,000.00 with 

statutory interest accruing thereon, which money is due and owing to RUSSO. 

69. That RUSSO as a named Defendant in the Declaratory Relief Action has been required 

to obtain the services of an attorney to prosecute this claim and is therefore entitled to 

their costs and reasonable attorney’s fees incurred. 

SECOND CAUSE OF ACTION 

70. RUSSO realleges and reasserts each and every statement and allegation contained in the 

preceding paragraphs as though set forth fully hereunder. 

71. The any express and/or implied insurance agreement between QBE and DUSLAK 

and/or SESMAN carries with it a fiduciary duty. 

72. The contract of insurance as alleged herein carries with it a fiduciary duty. 

73. QBE breached all duties and the fiduciary duty by the acts and omissions alleged herein. 

74. That as a direct and proximate result of the aforesaid breach of duties, including 

fiduciary duties, on the part of QBE, DUSLAK and SESMAN, have been damaged, and 

that RUSSO is entitled to recover funds from DUSLAK and SESMAN in an amount 
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sufficient to satisfy the Judgment of $25,000,000.00 with statutory interest accruing 

thereon, which money is due and owing to RUSSO.   

THIRD CAUSE OF ACTION 

75. RUSSO realleges and reasserts each and every statement and allegation contained in the 

preceding paragraphs as though set forth fully hereunder. 

76. QBE is subject to various statutes of the State of Nevada regarding its business practices 

including, but not limited to, the Nevada Unfair Claims Practices Act. 

77. QBE violated numerous aspects of the above mentioned Nevada Unfair Claims Practices 

Act, including, but not limited to, NRS 686A.310(1)(a-o). 

78. That as a direct and proximate result of the aforesaid violations of Nevada statutes on the 

part of QBE, DUSLAK and SESMAN, have been damaged, and that RUSSO is entitled 

to recover funds from DUSLAK and SESMAN in an amount sufficient to satisfy the 

Judgment of $25,000,000.00 with statutory interest accruing thereon, which money is 

due and owing to RUSSO. 

FOURTH CAUSE OF ACTION 

79. RUSSO realleges and reasserts each and every statement and allegation contained in the 

preceding paragraphs as though set forth fully hereunder. 

80. That at all times pertinent hereto QBE undertook to provide insurance coverage, defense, 

and indemnity of SUNRISE, giving the reasonable and foreseeable expectation to 

DUSMAN and/or SESLAK that that they were and would be covered, defended, and/or 

indemnified with respect to the claims and actions against them, but then unilaterally and 

unreasonably denied coverage, defense, and indemnification to DUSLAK and/or 

SESMAN. 
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81. The aforesaid acts and omissions on the part of QBE creates in equity and/or law a 

promise and agreement by QBE to cover, defend, and/or indemnify DUSLAK and/or 

SESMAN regarding the aforesaid claims and actions against them, requiring that QBE 

be estopped from denying and refusing such coverage, defense, and indemnification, and 

that QBE be mandated and judicially compelled to cover, defend, and/or indemnify 

DUSLAK and/or SESMAN including, but not limited to, paying any and all damages 

assessed against DUSLAK and/or SESMAN,  made  and/or reduced to judgment in 

favor of RUSSO and against DUSLAK and/or SESMAN, and/or otherwise imposed 

against DUSLAK and/or SESMAN as related hereto, all in an amount entitling 

DUSLAK and SESMAN to monetary damages in excess of Fifteen Thousand Dollars 

($15,000.00)  and equitable relief to include, but not limited to, Estoppel and/or 

Mandamus as this honorable court sees just under the premises, and Declaratory Relief 

in the form of an Order, Judgment, and/or directive otherwise that QBE is liable to 

DUSLAK, and SESMAN, for the full amount of the aforesaid Judgment with all 

applicable interest entered against DUSLAK and/or SESMAN, interest thereon which 

DUSLAK and SESMAN owe to RUSSO, as well as incidental and consequential 

damages, and general and special damages. 

WHEREFORE, Plaintiff RUSSO prays for judgment against the QBE as follows: 

ON ALL CAUSES OF ACTION 

1. That DUSLAK and SESMAN recover general damages in an amount in excess of 

$25,000,000.00, which money is due and owing to RUSSO; 

2. That DUSLAK and SESMAN recover general damages in an amount in excess of 

$15,000.00, which money is due and owing to RUSSO; 
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3. For DUSLAK and SESMAN to recover special damages in an amount to be 

determined at trial, which money is due and owing to RUSSO; 

4. For declaratory and equitable relief as pled and as the court sees fit in the premises;  

5. Costs of this suit; 

6. Attorney's fees; and  

7. For such other and further relief as to the Court may seem just and proper in the 

premises.  

   DATED THIS 30th day of December, 2020.    

      THE LAW OFFICE OF DAVID SAMPSON, LLC. 

 

            By: /s/ David Sampson 

             David Sampson, Esq. 
Nevada Bar No. 6811 
630 South 3rd  Street 
Las Vegas, NV 89101 
Tel: (702) 605-1099 
Email: David@davidsampsonlaw.com  
Attorney for RUSSO 
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KIMBALL JONES, ESQ. 
Nevada Bar No.: 12982 
EVAN K. SIMONSEN, ESQ. 
Nevada Bar No.: 13762 
BIGHORN LAW 
2225 E. Flamingo Rd. 
Building 2, Suite 300 
Las Vegas, Nevada 89119 
Email: Kimball@BighornLaw.com 

Evans@BighornLaw.com  
Attorneys for Defendants/Counterclaimants 
 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

QBE INSURANCE CORPORATION, 
individually, 

  Plaintiff, 

vs. 

SIMONE RUSSO, RICHARD DUSLAK and 
JUSTIN SESMAN, 

  Defendants. 

  
 CASE NO.: 2:20-cv-02104-RFB-EJY 
 
 

 
 
 
 
 
 
 
 

ANSWER, COUNTERCLAIM AND THIRD-
PARTY COMPLAINT 

RICHARD DUSLAK and JUSTIN SESMAN, 

  Counterclaimants, 

vs. 

QBE INSURANCE CORPORATION, 

  Counterdefendants. 
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RICHARD DUSLAK and JUSTIN SESMAN, 

  Third-Party Plaintiffs, 

vs. 

COMMUNITY ASSOCIATION 
UNDERWRITERS OF AMERICA, INC.; 
SUNRISE VILLAS IX HOMEOWNERS’ 
ASSOCIATION; DOES I-X AND ROE 
BUSINESS ENTITIES I-X, 

  Third-Party Defendants. 

  

 
ANSWER 

Defendants RICHARD DUSLAK and JUSTIN SESMAN (hereinafter “Richard” and 

“Justin”), by and through their counsel of record KIMBALL JONES, ESQ. and EVAN K. 

SIMONSEN, ESQ., with the Law Offices of BIGHORN LAW, hereby answers Plaintiff’s First 

Amended Complaint for Declaratory Relief as follows: 

PARTIES 

1. Answering paragraph 1 of the complaint, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein. 

2. Answering paragraph 2 of the complaint, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein 

3. Answering paragraph 3 of the complaint, RICHARD and JUSTIN admit the allegations 

contained therein. 

4. Answering paragraph 4 of the complaint, RICHARD and JUSTIN deny the allegations 

contained therein. 

/ / / 
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JURISDICTION AND VENUE 

5. Answering paragraph 5 of the complaint, RICHARD and JUSTIN admit the allegations 

contained therein. 

6. Answering paragraph 6 of the complaint, RICHARD and JUSTIN admit the allegations 

contained therein. 

GENERAL ALLEGATIONS 

7. Answering paragraph 7 of the complaint, RICHARD and JUSTIN admit the allegations 

contained therein, to the degree that RICHARD and JUSTIN confirm RUSSO’s contention 

that QBE had a duty to provide insurance coverage for RICHARD and JUSTIN in the 

UNDERLYING MATTER, including a duty to defend and indemnify RICHARD and 

JUSTIN, “under an insurance policy issued by Plaintiff regarding the UNDERLYING 

MATTER.” RICHARD and JUSTIN do not have sufficient knowledge or information upon 

which to base a belief as to the truth of the other allegations contained in this paragraph, to 

include QBE’s true motive in filing this action, and, on that basis, deny the remaining 

allegations contained therein. 

8. Answering paragraph 8 of the complaint, RICHARD and JUSTIN admit they are not named 

in the UNDERLYING MATTER (attached as exhibit 1 to QBE’s Amended Complaint). 

RICHARD and JUSTIN deny that the initial complaint made by RUSSO did not include an 

alleged connection between J&G Lawn Maintenance and SUNRISE VILLAS HOA as the 

complaint attached by QBE specifically alleges that Defendants and each of them were 

authorized agents, servants, and employees of each other and were acting within the course 

and scope of their employment. Otherwise, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the other allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein. 
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9. Answering paragraph 9 of the complaint, RICHARD and JUSTIN admit the allegations 

contained therein, relying on the representation that Exhibit 2 and Exhibit 3 to QBE’s 

Complaint are authentic. 

10. Answering paragraph 10 of the complaint, RICHARD and JUSTIN admit the allegations 

contained therein, relying on the representation that Exhibit 2 and Exhibit 3 to QBE’s 

Complaint are authentic. 

11. Answering paragraph 11 of the complaint, RICHARD and JUSTIN admit QBE issued an 

insurance policy to SUNRISE, which should have provided for a defense and 

indemnification of RICHARD and JUSTIN in the UNDERLYING MATTER. RICHARD 

and JUSTIN do not have sufficient knowledge or information upon which to base a belief as 

to the truth of the other allegations contained in this paragraph and, on that basis, deny the 

allegations contained therein.    

12. Answering paragraph 12 of the complaint, RICHARD and JUSTIN deny the allegations 

therein. 

13. Answering paragraph 13 of the complaint, RICHARD and JUSTIN deny the allegations 

therein. 

14. Answering paragraph 14 of the complaint, RICHARD and JUSTIN deny they were 

independent contractors and admit they were employees of SUNRISE. RICHARD and 

JUSTIN deny that any party in the UNDERLYING MATTER had any right or ability to alter 

the reality of their employment status with SUNRISE and/or the rights and protections owed 

to RICHARD and JUSTIN, regardless of whether or not parties in the UNDERLYING 

MATTER erroneously opined and/or stipulated that RICHARD and JUSTIN were 

independent contractors rather than employees. RICHARD and JUSTIN deny that any 

purported stipulated language between parties in the UNDERLYING MATTER has any 
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legal impact on the rights of RICHARD and/or JUSTIN. RICHARD and JUSTIN do not 

have sufficient knowledge or information upon which to base a belief as to the truth of the 

other allegations contained in this paragraph and, on that basis, deny the allegations 

contained therein. 

15. Answering paragraph 15 of the complaint, it appears this paragraph contains a typographical 

error as to the amount of the judgment. With that in mind, RICHARD and JUSTIN admit the 

allegations contained therein regarding a $25,000,000.00 judgment. 

16. Answering paragraph 16 of the complaint, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein. 

17. Answering paragraph 17 of the complaint, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein. 

18. Answering paragraph 18 of the complaint, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein. 

19. Answering paragraph 19 of the complaint, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contain in this paragraph and, on that basis, deny the allegations contained therein. 

20. Paragraph 20 of the complaint incorporates the preceding paragraphs in the complaint which 

do not require any admissions or denials by RICHARD and JUSTIN. To the extent this 

paragraph could be construed as calling for a response, RICHARD and JUSTIN admit they 

were “Covered Employees” under the QBE policy and that they were covered employees as a 

matter of law. RICHARD and JUSTIN do not have sufficient knowledge or information upon 
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which to base a belief as to the truth of the other allegations contained in this paragraph and, 

on that basis, deny the allegations contained therein. 

21. Answering paragraph 21 of the complaint, RICHARD and JUSTIN admit they have valid 

claims against QBE and SUNRISE and that QBE owed RICHARD and JUSTIN a duty to 

defend and indemnify in connection with QBE’s insurance policy in the UNDERLYING 

MATTER. Furthermore, RICHARD and JUSTIN are entitled to recover funds from QBE and 

SUNRISE to satisfy the duly entered judgment against them. RICHARD and JUSTIN do not 

have sufficient knowledge or information upon which to base a belief as to the truth of the 

other allegations contained in this paragraph and, on that basis, deny the allegations 

contained therein. 

22. Answering paragraph 22 of the complaint, RICHARD and JUSTIN deny the allegations and 

opinions contained therein. 

23. Answering paragraph 23 of the complaint, this allegation appears to be directed to RUSSO 

only. To the degree a response is requested, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein. 

24. Answering paragraph 24 of the complaint, this allegation appears to be directed to RUSSO 

only. To the degree a response is requested, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein. 

25. Answering paragraph 25 of the complaint, RICHARD and JUSTIN reassert their prior 

admissions and denials as outlined in the prior paragraphs. 

/ / / 

/ / / 
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26. Answering paragraph 26 of the complaint, RICHARD and JUSTIN do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained in this paragraph and, on that basis, deny the allegations contained therein. 

27. Answering paragraph 27 of the complaint, RICHARD and JUSTIN deny the allegations and 

opinions contained therein. 

28. Answering paragraph 28 of the complaint, RICHARD and JUSTIN admit the allegations and 

opinions contained therein. 

29. Answering paragraph 29 of the complaint, RICHARD and JUSTIN admit the allegations and 

opinions contained therein. 

30. Plaintiff’s prayer for relief immediately following paragraph 29 of the complaint does not 

contain any factual allegations that would require a response from RICHARD and JUSTIN.  

To the extent the prayer for relief could be construed as calling for a response, RICHARD 

and JUSTIN deny that Plaintiff is entitled to the relief requested therein. 

AFFIRMATIVE AND OTHER DEFENSES 

RICHARD and JUSTIN assert the following affirmative defenses to Plaintiff’s complaint. 

FIRST DEFENSE 

The complaint, and each and every cause of action thereof, fails to state a claim upon which 

relief can be granted.  

SECOND DEFENSE 

Any damages sustained by Plaintiff by reason of the events alleged in the complaint were 

proximately caused or contributed to by Plaintiff’s own breach of the subject insurance contract. 

THIRD DEFENSE 

Plaintiff failed to take reasonable steps to avoid the damages, if any, alleged in the complaint, 

and each and every cause of action contained therein.  
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FOURTH DEFENSE 

Plaintiff has engaged in acts, omissions and conduct that constitute a breach of Plaintiff’s 

obligations under the subject policy.  

FIFTH DEFENSE 

Plaintiff’s handling of RICHARD and JUSTIN’S claim was not correct, was not proper and 

was not reasonable under the terms of the subject policy.  

SIXTH DEFENSE 

Plaintiff failed to act in good faith and acted without with justification or probable cause and 

with malice toward its insureds.  

SEVENTH DEFENSE 

Plaintiff’s actions failed to comply with N.R.S. 686A.310. 

EIGHTH DEFENSE 

Plaintiff’s conduct was malicious, oppressive and/or fraudulent pursuant to N.R.S. 42.010.  

NINTH DEFENSE 

Plaintiff’s cause of action is barred by the doctrine of are barred by reason of laches, waiver, 

estoppel, unclean hands and/or any other equitable defense. 

TENTH DEFENSE 

Plaintiff failed to properly and fully mitigate, minimize or avoid damages they allegedly 

sustained.  

ELEVENTH DEFENSE 

Plaintiff is not entitled to attorney’s fees pursuant to any of the claims alleged in the 

complaint.  

/ / / 

/ / / 
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TWELFTH DEFENSE 

Pursuant to F.R.C.P. 11, as amended, all possible affirmative and other defenses may not 

have been alleged herein insofar as sufficient facts were not available after reasonable inquiry upon 

the filing of this answer, and therefore, RICHARD and JUSTIN reserve the right to amend this 

answer to allege additional affirmative defenses if subsequent investigation so warrants. 

WHEREFORE, and for the reasons set forth in the counterclaim below, RICHARD and JUSTIN 

pray for judgment as follows: 

1. For a declaration and determination that RICHARD and JUSTIN are insureds under the 

policy between Plaintiff and SUNRISE, and that the defense of the claims against RICHARD 

and JUSTIN were duly tendered and/or constructively tendered to Plaintiff, that Plaintiff did 

owe RICHARD and JUSTIN a defense, indemnification, fiduciary duties, and good faith and 

fair dealing for claims arising out of the underlying action.  

2. For attorney’s fees; 

3. For costs of suit; 

4. For interest; and 

5. For all other relief the Court deems just and proper.  

COUNTERCLAIM/THIRD-PARTY COMPLAINT 

COMES NOW Counterclaimants/Third-Party Plaintiffs RICHARD DUSLAK and JUSTIN 

SESMAN, by and through their attorney, KIMBALL JONES, ESQ. and EVAN K. SIMONSEN, 

ESQ., with the Law Offices of BIGHORN LAW, and for their claims for relief against 

Counterdefendant QBE INSURANCE CORPORATION, Third-Party Defendant COMMUNITY 

ASSOCIATION UNDERWRITERS OF AMERICA, INC. and Third-Party Defendant SUNRISE 

VILLAS IX HOMEOWNERS’ ASSOCIATION, and each of them, allege and complain as follows: 

/ / / 
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PARTIES 

1. At all times relevant to this action, Counterclaimants/Third-Party Plaintiffs RICHARD and 

JUSTIN (hereinafter “RICHARD and JUSTIN”) were residents of Clark County, Nevada. 

2. At all times relevant to this action, Co-Defendant SIMONE RUSSO (“Russo”) was a resident 

of Clark County, Nevada. 

3. At all times relevant to this action, Plaintiff/Counterdefendant, QBE INSURANCE 

CORPORATION (hereinafter “QBE”) was at all times relevant to this action an insurance 

company based in Pennsylvania and was operating and conducting business in Nevada. 

4. At all times relevant to this action, Third-Party Defendant COMMUNITY ASSOCIATION 

UNDERWRITERS OF AMERICA, INC. (hereinafter “CAU”) was at all times relevant to this 

action an insurance underwriting company based in Pennsylvania and doing business in Nevada.   

5. That QBE issued insurance policies, some of which were underwritten by CAU. That QBE and 

CAU are the parent, and/or subsidiary of, alter-ego of, doing business as, also known as, 

and/or otherwise sharing an identity or continuity of interests with each and every other and, 

therefore, are contractually, jointly and severally, legally, equitably, and/or otherwise liable 

for and/or with each other herein. 

6. At all times relevant to this action, Third-Party Defendant, SUNRISE VILLAS IX 

HOMEOWNERS’ ASSOCIATION (hereinafter “SUNRISE”) was at all times relevant to this 

action a business organization, form unknown, doing business in Nevada. 

7.  At all times relevant to this action, SUNRISE was a business organization, form unknown, 

which employed RICHARD and JUSTIN and held a policy for insurance sold by QBE and/or 

CAU, which covered SUNRISE’s employees, including RICHARD and JUSTIN. 

8. That the true names and capacities, whether individual, corporate, partnership, associate or 

otherwise, of Third-Party Defendants, DOES I through X and ROE BUSINESS ENTITIES I 
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through X, are unknown to RICHARD and JUSTIN, who therefore sue said Third-Party 

Defendants by such fictitious names. RICHARD and JUSTIN are informed and believe and 

thereon allege that each of the Third-Party Defendants designated herein as DOE and ROE 

are responsible in some manner for the events and happenings referred to and caused 

damages proximately to RICHARD and JUSTIN as herein alleged, and that RICHARD and 

JUSTIN will seek leave of this Court to amend this Third-Party Complaint to insert the true 

names and capacities of DOES I through X and ROE BUSINESS ENTITIES I through X, 

when the same have been ascertained, and to join such Third-Party Defendants in this action. 

GENERAL ALLEGATIONS 

9. On and before August 27, 2016 RICHARD and JUSTIN were working for SUNRISE as 

maintenance personnel and landscapers. 

10. On August 27, 2016 Co-Defendant RUSSO tripped over a cable and was injured while on the 

property at SUNRISE. The injury allegedly resulted from negligent act or omission by 

RICHARD and JUSTIN. 

11. On April 6, 2017 RUSSO filed a lawsuit against SUNRISE claiming that SUNRISE, its 

maintenance personnel and/or landscapers, and other individuals (including certain DOE and 

ROE Third-Party Defendants) had created a hazard on the property of 4617 Madreperla in 

the SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION, which hazard caused harm to 

RUSSO (Court Case No. A-17-753606-C). See Exhibit “1”. Upon information and belief, 

initial information received by RUSSO from SUNRISE indicated that “J&G LAWN 

MAINTENANCE” handled the maintenance and landscaping at the time RUSSO was 

injured and, as a result, “J&G LAWN MAINTENANCE” was named as a defendant in the 

action. Id. 

/ / / 
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12. That QBE and/or CAU, and each of them, issued policy number CAU234378-1, covering 

named insured SUNRISE (including employees acting in the course and scope of their 

employment), and “Covered Employees” as defined in said policy, which policy insured 

SUNRISE’s “Covered Employees”, as defined in the said policy, and others and covered 

SUNRISE’s “Covered Employees”, and others, for the losses RUSSO alleged he suffered in 

Case No. A-17-753606-C. See Exhibit “2”. That pursuant to the policy of insurance, QBE 

and/or CAU, and each of them, retained counsel to defend SUNRISE in Case No. A-17-

753606-C.  

13. At all relevant times related to the August 27, 2016 incident, RICHARD and JUSTIN were 

agents, employees, and/or assigns of SUNRISE and were contractually, legally, equitably, 

and/or otherwise insureds by SUNRISE, and/or QBE, and/or CAU, and/or DOES I through 

X, and/or ROE BUSINESS ENTITIES I through X, and each of them. 

14. Prior to the subject incident and for some time thereafter, SUNRISE paid RICHARD and 

JUSTIN for work.  

15. Prior to the subject incident and for some time thereafter, SUNRISE paid RICHARD as an 

onsite maintenance / pool man.  

16. Prior to the August 27, 2016 incident, there were times when Secretary John Morales of 

SUNRISE’s board oversaw work performed by RICHARD and JUSTIN. 

17. Prior to the August 27, 2016 incident, there were times when Secretary John Morales of 

SUNRISE’s board would inspect the work performed by RICHARD and JUSTIN, provide 

corrective feedback and direction regarding how RICHARD and JUSTIN could better 

perform their work, and assign projects for RICHARD and JUSTIN to work on. 

18. At all relevant times during their working relationship with SUNRISE, SUNRISE provided 

RICHARD and JUSTIN with an hourly work schedule.  
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19. At all relevant times during their working relationship with SUNRISE, the amount SUNRISE 

paid RICHARD and JUSTIN was entirely based on hours worked and the hourly wage. 

20. At all relevant times during their working relationship with SUNRISE, SUNRISE actually 

paid RICHARD and JUSTIN all wages owed based on the hours RICHARD and JUSTIN 

worked. 

21. At all relevant times during their working relationship with SUNRISE, the tasks assigned to 

RICHARD and JUSTIN were assigned by SUNRISE or by a member of SUNRISE’s board. 

22. At all relevant times during their working relationship with SUNRISE, SUNRISE had the 

discretion to choose the manner in which RICHARD and JUSTIN were to perform their 

work for SUNRISE, if SUNRISE chose to do so. 

23. At all relevant times during their working relationship with SUNRISE, all equipment and 

materials for tasks to be performed by RICHARD and JUSTIN were provided by SUNRISE; 

RICHARD and JUSTIN were not required to provide their own equipment or materials.  

24. At all relevant times during their working relationship with SUNRISE, all equipment for 

lawncare, property maintenance and pool mainteance was provided by SUNRISE. Further, 

SUNRISE paid RICHARD a monthly payment for RICHARD’s cell phone bill.  

25. At all relevant times during their working relationship with SUNRISE, SUNRISE did not 

require RICHARD or JUSTIN to have special skills beyond those of maintenance persons; 

rather, the tasks assigned were simple tasks that one would expect an onsite maintenance 

man or pool man to be able to perform. 

26. The working relationship between SUNRISE and RICHARD ended on a date after the 

subject incident, when SUNRISE hired J&G for landscaping and determined that with the 

contracting of J&G, SUNRISE no longer needed an onsite maintenance/pool man.  

/ / / 
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27. At all relevant times during their working relationship with SUNRISE, RICHARD and 

JUSTIN were provided a relatively consistent work schedule during which time RICHARD 

and JUSTIN were expected to be working for SUNRISE. 

28. At all relevant times during their working relationship with SUNRISE, RICHARD and 

JUSTIN were considered employees by SUNRISE for tax purposes and were provided a W-2 

by SUNRISE. 

29. At all relevant times during their working relationship with SUNRISE, RICHARD and 

JUSTIN provided work for SUNRISE, which SUNRISE was required to provide according 

to their agreement with the homeowners in the association. 

30. At all relevant times during their working relationship with SUNRISE, RICHARD and 

JUSTIN provided work for the association and the work provided included maintenance of 

property, which SUNRISE was required to provide under the homeowner association’s bi-

laws. 

31. At all relevant times during their working relationship with SUNRISE, SUNRISE never 

required that RICHARD or JUSTIN hold a business license. 

32. At all relevant times during their working relationship with SUNRISE, the previously 

identified policy of insurance from QBE and/or CAU was in effect. 

33. At all relevant times during their working relationship with SUNRISE, SUNRISE referred to 

RICHARD and JUSTIN as employees.  

34. At all relevant times during their working relationship with SUNRISE, RICHARD and 

JUSTIN were never referred to in writing by SUNRISE as independent contractors.  

35. At all relevant times during their working relationship with SUNRISE, RICHARD and 

JUSTIN were considered SUNRISE employees for purposes of the QBE insurance policy.  

/ / / 
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36. The incident of August 27, 2016, the aforesaid Case No. A-17-753606-C (“the 

UNDERLYING MATTER), and related claims were noticed upon and submitted to 

RICHARD, JUSTIN, SUNRISE, QBE, CAU, DOES I through X and ROE BUSINESS 

ENTITIES I through X, and each of them. 

37. Upon information and belief, during litigation of the UNDERLYING MATTER, QBE and/or 

CAU, and each of them, retained defense counsel to defend RUSSO’s claims against 

SUNRISE. 

38. Upon information and belief, during litigation of the UNDERLYING MATTER, defense 

counsel for SUNRISE consulted with and/or informed QBE and/or CAU, and SUNRISE 

regarding its litigation strategy. 

39. Upon information and belief, during litigation of the UNDERLYING MATTER, defense 

counsel for SUNRISE provided information to QBE and/or CAU and SUNRISE regarding 

the discovery and evidence produced in the case. 

40. Upon information and belief, during litigation of the UNDERLYING MATTER, defense 

counsel for SUNRISE submitted its billing requests and billing to QBE and/or CAU, for 

payment and approval. 

41. Upon information and belief, during litigation of the UNDERLYING MATTER, defense 

counsel for SUNRISE provided QBE and/or CAU and SUNRISE copies of the disclosures, 

discovery and evidence in the case. 

42. Upon information and belief, during litigation of the UNDERLYING MATTER, SUNRISE 

informed RUSSO that “J&G LAWN MAINTENANCE” was not handling maintenance or 

landscaping for SUNRISE at the time RUSSO was injured, and that in fact RICHARD and 

JUSTIN were employed by SUNRISE to handle maintenance and landscaping for SUNRISE 

at the time RUSSO was injured. 
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43. Upon information and belief, during the litigation of the underlying matter, SUNRISE 

provided a response to one of RUSSO’s interrogatories wherein SUNRISE stated that 

RICHARD and JUSTIN were employed by SUNRISE at the time of the subject incident. 

44. Upon information and belief, on November 29, 2017, RUSSO filed a motion in Case No. A-

17-753606-C seeking to amend the Complaint in that matter to add additional defendants. 

See Exhibit “3”. The amended complaint identified RICHARD and JUSTIN as Defendants 

and alleged that Defendants, and each of them (which would include RICHARD and 

JUSTIN) were responsible for the maintenance and landscaping for SUNRISE when RUSSO 

was injured. See Exhibit “4,” at paragraphs 13, 19, and 20. At the time the Amended 

Complaint was filed QBE and/or CAU, and each of them, were actively defending SUNRISE 

in Case No. A-17-753606-C. 

45. Upon information and belief, the Motion to Amend and Amended Complaint were provided 

to counsel for all parties in Case No. A-17-753606-C, which included counsel for SUNRISE 

as well as QBE and/or CAU, and each of them. Id. 

46. Upon information and belief, on December 22, 2017 RUSSO filed a supplement to the 

motion to amend the complaint. See Exhibit “5”. The supplement specified that SUNRISE 

had indicated “J&G LAWN MAINTENANCE” was not handling landscaping and 

maintenance for SUNRISE at the time RUSSO was injured, and again sought leave to amend 

the complaint, as set forth in the proposed amended complaint, which identified RICHARD 

and JUSTIN as the actual individuals responsible for landscaping and maintenance at the 

SUNRISE property. See Exhibit “5”. This proposed amended complaint was provided to 

counsel for QBE, CAU and SUNRISE, and each of them. 

47. Upon information and belief, on February 7, 2018 the Court in Case No. A-17-753606-C 

entered an Order permitting RUSSO to amend his Complaint and add RICHARD and 
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JUSTIN as Defendants in Case No. A-17-753606-C. See Exhibit “6”.  This order was 

provided to QBE, CAU and SUNRISE, and each of them. 

48. That the Amended Complaint in Case No. A-17-753606-C alleged, inter alia, negligence 

against RICHARD and JUSTIN, including specific claims that RICHARD and JUSTIN 

“…maintained and controlled those premises…” as “…duly authorized agents … acting 

within the course of their employment and scope of their authority…” for SUNRISE at the 

time RUSSO was injured.  See Exhibit “4,” at paragraphs 13, 19, and 20. QBE and/or CAU, 

and each of them, were defending SUNRISE, and QBE, CAU and SUNRISE, and each of 

them, were provided the Amended Complaint at this time either directly or through counsel 

in the UNDERLYING MATTER. 

49. On February 13, 2018, RUSSO served JUSTIN with the Amended Complaint. See Exhibit 

“8”. 

50. On February 14, 2018, RUSSO served RICHARD with the Amended Complaint. See 

Exhibit “7”. 

51. RICHARD and JUSTIN advised QBE, CAU and SUNRISE, and each of them, of the suit. In 

response, SUNRISE informed RICHARD that SUNRISE had insurance coverage to protect 

RICHARD and JUSTIN from the claims being brought against them in the UNDERLYING 

MATTER, that SUNRISE already had attorneys in place defending RICHARD and JUSTIN 

in the UNDERLYING MATTER and that RICHARD and JUSTIN had nothing to worry 

about with respect to the claims made against them since QBE’s, CAU’s and SUNRISE’s, 

and each of their, attorneys were already defending RICHARD and JUSTIN.  

52. At the time the Amended Complaint was filed in the UNDERLYING MATTER, QBE, CAU 

and SUNRISE, had documents in their possession and/or available to them, which 
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demonstrated conclusively that RICHARD and JUSTIN were employees of SUNRISE, at the 

time of the subject incident. 

53. QBE, CAU and SUNRISE, and each of them, were in fact aware that RICHARD and JUSTIN 

were employees of SUNRISE, at the time of the incident giving rise to the UNDERLYING 

MATTER.  

54. QBE, CAU and SUNRISE, and each of them, had retained counsel, who was actively 

defending SUNRISE in Case No. A-17-753606-C, when the Complaint was amended to add 

RICHARD and JUSTIN as Defendants in the underlying action, which counsel had a 

tripartite relationship with SUNRISE and Defendants, and each of them, including QBE 

and/or CAU, who was well aware of, and were on notice of, the fact that RICHARD and 

JUSTIN had been sued in Case No. A-17-753606-C, at least as of February 14, 2018. 

55. Upon information and belief, QBE, CAU and SUNRISE, and each of them, received 

constructive tender of the action against RICHARD and JUSTIN, Case No. A-17-753606-C. 

See California Shoppers. Inc., v. Royal Globe Ins. Co., 175 Cal.App.3d 1, 799 P.2d 1360 

(1985); Millennium Labs., Inc. v. Darwin Select Ins. Co., 2014 U.S. Dist. LEXIS 170439 

(S.D. Cal. Dec. 9, 2014); Dearborn Ins. Co. v. International Surplus Lines Ins. Co., No. 1-

97-0724, 1999 Ill. App. LEXIS 667 (Ill. Ct. App. Sept. 23, 1999); Gray v. Zurich Ins. Co., 65 

Cal. 2d 263, 276; Devin v. United Servs. Auto. Ass’n., 6 Cal. App. 4th 1149, 1157 (1992) 

(“The duty to defend arises as long as the facts (either as expressed or implied in the third 

party’s complaint, or as learned from other sources) give rise to a potentially covered claim . 

. . .”) (citing Fresno Economy Import Used Cars, Inc. v. United States Fidelity & Guar. Co., 

76 Cal. App. 3d 272, 279 (1977)). 

/ / / 

/ / / 
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56. That when Counterdefendants, and each of them including QBE became aware of the action 

against RICHARD and JUSTIN, Case No. A-17-753606-C, Counterdefendants, and each of 

them including QBE were on notice to investigate the issue of coverage. 

57. That QBE, CAU and SUNRISE, and each of them, failed to investigate the issue of coverage 

for RICHARD and JUSTIN, even after becoming aware of the action against RICHARD and 

JUSTIN. 

58. That “an insurer . . . bears a duty to defend its insured whenever it ascertains facts which give 

rise to the potential of liability under the policy.” See Century Surety v. Andrew, 134 

Nev.Adv.Op. 100, 432 P.3d 180 (2018) (citing United Nat’l Ins. Co. v. Frontier Ins. Co., 

Inc., 120 Nev. 678, 684 (2004)). 

59. That when QBE became aware of the Amended Complaint in Case No. A-17-753606-C, 

QBE ascertained (and reasonably should have ascertained) facts giving rise to the potential 

of liability under the policy covering RICHARD and JUSTIN. 

60. That when QBE became aware of the Amended Complaint in Case No. A-17-753606-C, had 

QBE performed an investigation it would have ascertained (and reasonably should have 

ascertained) facts giving rise to the potential of liability under the policy covering 

RICHARD and JUSTIN. 

61. That “the duty to defend arises when there is a potential for coverage based on the allegations 

in a complaint.” See United Nat’l Ins. Co. v. Frontier Ins. Co., Inc., 120 Nev. 678, 684 

(2004). That when QBE learned of the Amended Complaint in Case No. A-17-753606-C, 

QBE was aware there was a potential for coverage based on the allegations against 

RICHARD and JUSTIN in the said Amended Complaint. 

62. That the Nevada Supreme Court has held that “where there is potential for coverage based on 

‘comparing the allegations of the complaint with the terms of the policy,’ an insurer does 
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have a duty to defend.” See Century Surety v. Andrew, 134 Nev.Adv.Op. 100, 432 P.3d 180 

(2018). 

63. That under the insurance contract with SUNRISE, QBE was obligated to defend and 

indemnify any “Covered Employee” of SUNRISE, as defined by the insurance policy with 

SUNRISE. See Exhibit “2”. The said policy defines a “Covered Employee” as: 

(a) Any natural person: 

(1) While in your service (and for 30 days after termination of service); and 

(2) Whom you compensate directly by salary, wages or commissions; and 

(3) Whom you have the right to direct and control while performing services 

for you. 

  See Exhibit “2,” at P. SVHA 000018. 

64. That on August 27, 2016, RICHARD and JUSTIN were natural people who were in the 

service of SUNRISE, whom SUNRISE compensated directly by salary, wages, or 

commissions, and whom SUNRISE had the right to direct and control while RICHARD and 

JUSTIN performed duties for SUNRISE. See Exhibit “9”. That RICHARD and JUSTIN 

were parties to a contract of insurance with QBE, CAU and SUNRISE, and each of them, 

and/or were an intended beneficiaries to the same. The said contract carried liability coverage 

for losses such as those suffered by RUSSO. 

65. That Exhibit “9,” at page SVHA0000557, are minutes from the February 17, 2016 SUNRISE 

Board of Directors Meeting, wherein SUNRISE stated, “The Board reviewed the job 

descriptions as submitted by employees Richard Duslak and Justin Sesman. Secretary 

Morales [Secretary of SUNRISE] volunteered to oversee the work performed on property by 

Mr. Duslak and Mr. Sesman and will report to the Board regarding progress on maintenance 

projects. A motion was made by Treasurer Alexis seconded by Secretary Morales for the 
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petty cash to not be maintained by the employees at this time.” This shows that RICHARD 

and JUSTIN were in the service of SUNRISE, were compensated by SUNRISE, and that 

SUNRISE (via Secretary Morales) had, and exercised, the right to direct and control 

RICHARD and JUSTIN, while RICHARD and JUSTIN performed duties for SUNRISE.  

66. That Exhibit “9,” at page SVHA0000559, are minutes from the July 18, 2016 SUNRISE 

Board of Directors Meeting, wherein SUNRISE stated under the heading Richard, “the board 

unanimously agreed to terminate the petty cash for Richard they agreed to give him $66.00 a 

month for his cell phone bill.” This shows SUNRISE compensated RICHARD, in addition to 

providing RICHARD with compensation in the form of wages, salary, and/or commission. 

67. That Exhibit “9,” at page SVHA0000561, are minutes from the September 8, 2016 

SUNRISE Board of Directors Meeting, wherein SUNRISE stated under the hearing Richard 

Duslak, “Board unanimously agreed to terminate the position of a onsite maintenance/pool 

man the board is in agreement that there is no longer a need for this position therefore they 

are all in agreement to terminate Mr. Duslak.”  This shows RICHARD was employed by 

SUNRISE on August 27, 2016 and that SUNRISE did not terminate him until at least 

September 8, 2016, which was after August 27, 2016 when RUSSO was injured. 

68. That Exhibit “9,” at page SVHA0000564 are minutes from the November 16, 2015 

SUNRISE Board of Directors Meeting, wherein SUNRISE stated, “It was the consensus of 

the Board that Richard Dulkas (sic), Justin, and Carson has provided valuable service to the 

community.  The Board agreed to holiday gratuity for $300 to Richard, $300 for Carson, and 

$100 for Justin and directed the manager to process payment for holiday gratuity through 

Covenant.” This shows SUNRISE compensated RICHARD and JUSTIN, in addition to 

providing RICHARD and JUSTIN with compensation in the form of wages, salary, and/or 

commission.   
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69. That Exhibit “9,” at page SVHA0000566 is a record of SUNRISE paying $100.00 to 

JUSTIN for “Holiday gratuity”. This shows SUNRISE compensated JUSTIN, in addition to 

providing JUSTIN with compensation in the form of wages, salary, and/or commission. 

70. That QBE and/or CAU having been notified that RUSSO had filed an action against 

SUNRISE, RICHARD and JUSTIN in Case No. A-17-753606-C, and given RICHARD and 

JUSTIN qualified as “Covered Employees” of SUNRISE under Policy No. CAU234378-1, 

QBE and/or CAU had duty to defend RICHARD and JUSTIN and to investigate whether 

RICHARD and/or JUSTIN were entitled to coverage under Policy No. CAU234378-1, yet 

QBE and/or CAU failed to do so. 

71. That QBE and/or CAU Defended SUNRISE in Case No. A-17-753606-C, yet, despite having 

a duty to defend RICHARD and JUSTIN against RUSSO’s claim, and despite having 

knowledge that RUSSO’s claim was proceeding against SUNRISE, RICHARD and JUSTIN, 

QBE and/or CAU never took any steps to defend or indemnify RICHARD and JUSTIN in 

Case No. A-17-753606-C. 

72. That because QBE and/or CAU never took any steps to defend or indemnify RICHARD and 

JUSTIN in Case No. A-17-753606-C, the Court entered defaults against RICHARD and 

JUSTIN in Case No. A-17-753606-C. See Exhibit “11”. 

73. Upon information and belief, on September 18, 2019 counsel for RUSSO faxed a letter to 

QBE, CAU and SUNRISE, and each of them, (Fax No: 267-757-7434), and emailed the same 

letter to QBE, CAU and SUNRISE, and each of them, at email address: 

hstavakis@cauinsure.com, which letter stated: 

As you aware, some time ago our office initiated litigation against Justin 

Sesman, Richard Duslak, as well as PW James Management & Consulting 

related to the above-noted incident.  We write at this time to advise 
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Community Association Underwriters Agency that the Court has entered 

default against Justin Sesman, Richard Duslak, and PW James Management & 

Consulting in this matter. We have attached a copy of the defaults for your 

convenience. 

Please contact our office with any questions. 

See Exhibit “10”. 

74. Upon information and belief, at no time did QBE, CAU and SUNRISE, and each of them, 

contact the office of counsel for RUSSO, nor did QBE, CAU and SUNRISE, and each of 

them, at any time deny having received prior notice that Case No. A-17-753606-C included 

claims against its insureds and “Covered Employees” RICHARD and JUSTIN. 

75. Upon information and belief, at no time did QBE, CAU and SUNRISE, and each of them, or 

any of them, submit, notice, and/or otherwise direct said claim and/or action to any further 

policy of insurance providing coverage for the same and, in particular, did not submit, notice, 

and/or direct the same to the attention and consideration of any other policies of general 

liability insurance. 

76. Upon information and belief, the aforesaid legal action (Case No. A-17-753606-C) against 

SUNRISE and others was initially defended by QBE and/or CAU under policy number 

CAU234378-1, through the association of and payment of a defense firm, Springel & Fink. 

77. That at no time did QBE, CAU and SUNRISE, and each of them, defend RICHARD or 

JUSTIN in Case No. A-17-753606-C, even after being given specific notice that the action 

was pending against RICHARD and JUSTIN, and even after being notified that defaults had 

been taken againast RICHARD and JUSTIN. 

78. That when an insurance company receives notice from an attorney that a default has been 

taken against a party, the insurance company should inquire regarding the reason for which 
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an attorney would provide such notice. Yet, QBE, CAU and SUNRISE, and each of them, 

took no action when advised of RUSSO’s default against its insureds, RICHARD and 

JUSTIN. 

79. QBE, CAU and SUNRISE, and each of them, failed to offer, suggest, and/or provide 

independent Cumis counsel to advise RICHARD and JUSTIN as to the failure to defend 

them in Case No. A-17-753606-C, and/or indemnity, or pertinent pleadings and Orders 

before and by the Court, and of any related matters. 

80. That SUNRISE failed to specifically alert QBE and/or CAU that RICHARD and JUSTIN, 

who were known to be employees, should be defended by QBE, CAU and SUNRISE, and 

each of them, or did inform QBE and/or CAU that RICHARD and JUSTIN were known to 

be employees and QBE and/or CAU nevertheless failed to defend RICHARD and JUSTIN. 

81. That QBE failed to review the discovery in the UNDERLYING MATTER that was available 

for review, which demonstrated that RICHARD and JUSTIN were, in fact, SUNRISE 

employees covered under QBE’s insurance policy. 

82. That because QBE, CAU and SUNRISE, and each of them, did not defend RICHARD and 

JUSTIN despite being aware of the lawsuit, and being aware that default had been taken 

against QBE’s insureds, on December 17, 2019, the court in Case No. A-17-753606-C 

entered Judgment against RICHARD and JUSTIN in the amount of $25,000,000.00, which 

accrues interest at the statory rate until paid in full. See Exhibit “11”. That Notice of Entry of 

the said Judgment was filed on December 17, 2019. See Exhibit “12”. 

83. Prior to judgment being entered against RICHARD and JUSTIN, no action or attempt 

otherwise to seek or procure Declaratory Relief as to the issue of insurance coverage was 

brought by the QBE, CAU and SUNRISE, and each of them, or the DOE and ROE Third-

Party Defendants, or any of them. 
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84. That the conduct of QBE, in not defending RICHARD and JUSTIN, constituted a breach of 

the duty to defend under the insurance contract that covered RICHARD and JUSTIN as 

“Covered Employees.” 

85. That under Century Surety v. Andrew, 134 Nev.Adv.Op. 100, 432 P.3d 180 (2018) an insurer 

is liable for all consequential damages arising out of any breach of the duty to defend an 

insured.  Additionally, “an insurer’s liability for the breach of the duty to defend is not 

capped at the polcy limits, even in the absence of bad faith.” The Nevada Supreme Court 

subsequently reiterated that the reasonableness of an insurer’s refusal to defend “is irrelevant 

for determining damages upon a breach of the duty to defend.” Nalder v. United Auto Ins. 

Co., No. 70504, 2019 WL 5260073. 

86. Upon information and belief, on November 4, 2020 counsel for RUSSO faxed a letter to 

QBE, CAU and SUNRISE, and each of them, (Fax No: 267-757-7434), and emailed the same 

letter to QBE, CAU and SUNRISE, and each of them, including QBE and CAU (email 

address: hstavakis@cauinsure.com) which stated: 

As you aware, some time ago our office initiated litigation against Justin 

Sesman, Richard Duslak, as well as PW James Management & Consulting 

related to the above-noted incident.  As we informed you over a year ago, the 

Court entered default against Justin Sesman, Richard Duslak, and PW James 

Management & Consulting in this matter.  In December of 2020 the Court 

entered Judgment against Justin Sesman, Richard Duslak in the amount of 

$25,000,000.00.  We have attached a copy of the Judgment against your 

insureds for your convenience.  Please contact our office to make 

arrangements to satisfy the Judgment against your insureds.   

See Exhibit “13”. 
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FIRST CAUSE OF ACTION 

(Breach of Contract – All Counterdefendants) 

87. RICHARD and JUSTIN reallege and reassert each and every statement and allegation 

contained in the preceding paragraphs as though set forth fully hereunder. 

88. At all times pertinent hereto, QBE and/or CAU had a contractual duty to defend and 

indemnify RICHARD and JUSTIN, regarding certain claims for negligence and resulting 

injuries caused by them to include, but not limited to, those brought by RUSSO in District 

Court Case number A-17-753606-C. 

89. The failure of QBE and/or CAU to reasonably and continuously defend and/or indemnify 

RICHARD and/or JUSTIN under said policy insurance coverage and/or other policies of 

insurance actually and/or potentially affording coverage to RICHARD and/or JUSTIN as 

alleged herein constitutes a breach of contract on the part of QBE, CAU and SUNRISE, and 

each of them, under the terms and conditions as the policies set forth. 

90. The failure of SUNRISE to ensure that its contracted employees were defended and/or 

indemnified by QBE and/or CAU, under said policy insurance coverage and/or other policies 

of insurance, actually and/or potentially affording coverage to RICHARD and/or JUSTIN as 

alleged herein, constitutes a breach of the employment contract on the part of SUNRISE. 

91. QBE, CAU and SUNRISE, and each of them, willfully attempted to strip RICHARD and 

JUSTIN of their rights as employees and coverage as insureds in the UNDERLYING 

MATTER. This conspiratorial effort between QBE and/or CAU and that of SUNRISE, is 

evident from their combined efforts to convince RUSSO, though counsel, to stipulate that 

RICHARD and JUSTIN were independent contractors in their joint settlement agreement, 

even though QBE, CAU and SUNRISE, and each of them, all knew and had documentation 

available to them, that showed RICHARD and JUSTIN were W-2 employees acting in the 
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course and scope of their employment with SUNRISE, at all relevant times in this matter. 

That with actual malice and with a conscious disregard for the welfare of RICHARD and 

JUSTIN, QBE, CAU and SUNRISE, and each of them, fraudulently attempted to destroy 

employment rights, so that SUNRISE would bear no responsibility for negligence and so that 

QBE and/or CAU would bear no responsibility to defend and/or indemnify.  

92. Moreover, QBE, CAU and SUNRISE, and each of them, in seeking to entirely avoid their 

responsibilities and duties respecting RICHARD and JUSTIN, through their settlement 

agreement, agreed that any settlement would specifically exclude RICHARD and JUSTIN, 

and anyone associated or affiliated with them. The settlement release included SUNRISE 

employees, except for RICHARD and JUSTIN, or anyone associated or affiliated with them. 

The settlement release also specifically stated that, “Nothing in this release shall release, 

discharge, or in any way impact [RUSSO’s] rights against RICHARD DUSLAK and/or 

JUSTIN SESMAN in any manner,” thereby leaving RICHARD and JUSTIN without 

protection in the underlying settlement.  

93. Furthermore, the release stated that any language in the release that could be read to in any 

way impact the rights of RICHARD and JUSTIN against any entity (including QBE and/or 

CAU or any other insurer) “SHALL BE DEEMED NULL AND VOID.” Nevertheless, QBE 

has now refused to abide by their agreement and has sought to further destroy the rights of 

RICHARD and JUSTIN by bringing this action, long after judgment was entered against 

RICHARD and JUSTIN. It is evident that QBE now seeks to specifically enforce part of the 

language in an agreement—to which RICHARD and JUSTIN were not parties—even though 

the language QBE seeks to enforce is specifically stricken since it “SHALL BE DEEMED 

NULL AND VOID” to the degree it impacts the rights of RICHARD and JUSTIN.  

/ / / 
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94. As such, QBE, CAU and SUNRISE, and each of them, first rejected and refused to abide by 

their duties and contractual obligations toward RICHARD and JUSTIN and instead acted 

with malice and in bad faith with respect to RICHARD and JUSTIN, by knowingly 

withholding the rights and protections they were legally and duty-bound to provide to 

RICHARD and JUSTIN. SUNRISE breached its employment agreement and expected 

protections as RICHARD’s and JUSTIN’s employer. QBE and/or CAU breached its 

insurance contract and its duty to act in good faith as RICHARD’s and JUSTIN’s insurer. 

Then, after these clear breaches of contract and bad faith actions and omissions, QBE now 

seek to destroy RICHARD’s and JUSTIN’s ongoing rights to protect themselves now that 

QBE, CAU and SUNRISE, and each of them, have saddled RICHARD and JUSTIN with a  

judgment, which should have been defended against and ultimately paid by QBE, CAU and 

SUNRISE, and each of them. 

95. Because QBE, CAU and SUNRISE, and each of them, breached their contracts and acted in 

bad faith toward RICHARD and JUSTIN in these identified instances, and upon information 

and belief in many other instances, RICHARD and JUSTIN were defaulted with a massive 

judgment in the UNDERLYING MATTER, and RICHARD and JUSTIN are now forced to 

retain an attorney to defend themselves and to prosecute this matter. 

96. Although in their relationship with QBE, CAU and SUNRISE, and each of them, RICHARD 

and JUSTIN are clearly the aggrieved parties that have been sorely mistreated by QBE, CAU 

and SUNRISE, and each of them, it is QBE that has added insult to injury by suing 

RICHARD and JUSTIN to strip them further of their rights. 

97. That after receiving notice of the damages caused by their malicious breaches of contract and 

bad faith, QBE and/or CAU continued to reject its obligation to RICHARD and JUSTIN and 
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indemnify, but instead further damaged RICHARD and JUSTIN by filing suit against 

RICHARD and JUSTIN. 

98. That as a direct and proximate result of the aforesaid breaches of contract on the part of QBE, 

CAU and SUNRISE, and each of them, RICHARD and JUSTIN have been damaged in an 

amount in excess of Fifteen Thousand Dollars ($15,000.00). 

99. RICHARD and JUSTIN have satisfied the terms of the contract with QBE and/or CAU, and 

have done everything they are required to do under the insurance policy. 

100. RICHARD and JUSTIN have satisfied the terms of the employment agreement with 

SUNRISE and have done everything they are required to do in their role as employees to 

receive defense and indemnification under the subject insurance policy. 

101. That the conduct of QBE and/or CAU, in refusing to defend RICHARD and JUSTIN for the 

action brought by RUSSO, constituted a breach of the duty to defend. 

102. The conduct of QBE and/or CAU, alleged in the foregoing paragraphs, constitutes a breach 

of the insurance contract. 

103. As a result of the breach by QBE, CAU and SUNRISE, and each of them, of the contract, 

Judgment has been entered against RICHARD and JUSTIN in the amount of $25,000,000.00 

with statutory interest accruing thereon. 

104. That RICHARD and JUSTIN have been required to obtain the services of an attorney to 

prosecute this claim and is therefore entitled to their costs and reasonable attorney’s fees 

incurred. 

105. QBE, CAU and SUNRISE, and each of them, breached their contract(s) with a conscious 

disregard for the rights and harms these actions would have on RICHARD and JUSTIN, 

which rises to the level of oppression, fraud, or malice, and which subjected RICHARD and 

JUSTIN to cruel and unjust hardship. RICHARD and JUSTIN are therefore entitled to 
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punitive damages against QBE, CAU and SUNRISE, and each of them, in an amount in 

excess of Fifteen Thousand Dollars ($15,000.00). 

SECOND CAUSE OF ACTION 

(Breach of Fiduciary Duty – All Counterdefendants) 

106. RICHARD and JUSTIN reallege and reassert each and every statement and allegation 

contained in the preceding paragraphs as though set forth fully hereunder. 

107. The expressed and/or implied agreement between QBE and/or CAU and RICHARD and 

JUSTIN, carries with it a fiduciary duty. 

108. The contract of insurance as alleged herein carries with it a fiduciary duty. 

109. QBE and/or CAU have breached their fiduciary duty by the acts and omissions alleged 

herein. 

110. That as a direct and proximate result of the aforesaid breach of fiduciary duty on the part of 

QBE and/or CAU, RICHARD and JUSTIN have been damaged, and are entitled to punitive 

damages, in an amount in excess of Fifteen Thousand Dollars ($15,000.00). 

111. QBE, CAU and SUNRISE, and each of them, violated their fiduciary duties with a conscious 

disregard for the rights of RICHARD and JUSTIN, which rises to the level of oppression, 

fraud, and/or malice, and which subjected RICHARD and JUSTIN to cruel and unjust 

hardship. RICHARD and JUSTIN are therefore entitled to punitive damages against QBE, 

CAU and SUNRISE, and each of them, in an amount in excess of Fifteen Thousand Dollars 

($15,000.00). 

THIRD CAUSE OF ACTION 

(Negligence – All Counterdefendants) 

112. RICHARD and JUSTIN reallege and reassert each and every statement and allegation 

contained in the preceding paragraphs as though set forth fully hereunder. 
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113. SUNRISE had a duty to ensure, that their employees RICHARD and JUSTIN, were provided 

the rights inherent in their employment, which included the right to a defense and 

indemnification though SUNRISE’s insurance.  

114. SUNRISE was negligent in alerting QBE and/or CAU that RICHARD and JUSTIN were 

employed and/or failed to follow up to ensure RICHARD and JUSTIN were properly 

defended and/or indemnified by QBE and/or CAU, and/or SUNRISE did properly inform 

QBE and/or CAU of RICHARD’s and JUSTIN’s employment with SUNRISE, but QBE 

and/or CAU nevertheless refused to defend RICHARD and JUSTIN. 

115. QBE and/or CAU had documentation in their possession and/or available to them 

demonstrating that RICHARD and JUSTIN were employees of SUNRISE, but QBE and/or 

CAU neglected its duty and failed to investigate, even after RUSSO’s counsel specifically 

informed QBE and/or CAU that it had defaulted RICHARD and JUSTIN in the 

UNDERLYING MATTER. QBE’s and/or CAU’s negligent failure to investigate resulted in 

damages to RICHARD and JUSTIN.  

116. That as a direct, legal, and proximate result of the aforesaid negligence of QBE, CAU and 

SUNRISE, and each of them, RICHARD and JUSTIN have been damaged, and are entitled 

to damages, in an amount in excess of Fifteen Thousand Dollars ($15,000.00). 

117. QBE, CAU and SUNRISE, and each of them, grossly neglected their duties toward 

RICHARD and JUSTIN, with a conscious disregard for the rights of RICHARD and 

JUSTIN, which rises to the level of oppression, fraud, and/or implied malice, and which 

subjected RICHARD and JUSTIN to cruel and unjust hardship. RICHARD and JUSTIN are 

therefore entitled to punitive damages against QBE, CAU and SUNRISE, and each of them, 

in an amount in excess of Fifteen Thousand Dollars ($15,000.00). 

/ / / 
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FORTH CAUSE OF ACTION 

(Bad Faith – Counterdefendants QBE) 

118. RICHARD and JUSTIN reallege and reassert each and every statement and allegation 

contained in the preceding paragraphs as though set forth fully hereunder. 

119. That at all times pertinent hereto, QBE and/or CAU undertook to provide insurance 

coverage, defense, and indemnity of SUNRISE, giving the reasonable and foreseeable 

expectation to RICHARD and JUSTIN that they were and would be covered, defended, 

and/or indemnified with respect to the claims and actions against them, but then unilaterally 

and unreasonably denied coverage, defense, and indemnification to RICHARD and JUSTIN. 

120. The aforesaid acts and omissions on the part of QBE and/or CAU create in equity and/or law 

a promise and agreement by QBE and/or CAU to cover, defend, and/or indemnify 

RICHARD and JUSTIN, regarding the aforesaid claims and actions against him, requiring 

that QBE and/or CAU be estopped from denying and refusing such coverage, defense, and 

indemnification, and that QBE and/or CAU be mandated and judicially compelled to cover, 

defend, and/or indemnify RICHARD and JUSTIN, including, but not limited to, paying any 

and all damages assessed against RICHARD and JUSTIN, made and/or reduced to judgment 

against RICHARD and JUSTIN, and/or otherwise imposed against RICHARD and JUSTIN 

as related hereto, all in an amount entitling RICHARD and JUSTIN to monetary damages in 

excess of Fifteen Thousand Dollars ($15,000.00) and equitable relief to include, but not 

limited to, Estoppel and/or Mandamus as this Honorable Court sees just under the premises, 

and Declaratory Relief in the form of an Order, Judgment, and/or directive otherwise that 

QBE, CAU and SUNRISE, and each of them, are liable to RICHARD and JUSTIN, for the 

full amount of the aforesaid Judgment entered against RICHARD and JUSTIN, interest 

thereon, incidental and consequential damages, and general and special damages. 
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121. QBE and/or CAU denied the benefits owed with a conscious disregard for the rights of 

RICHARD and JUSTIN, which rises to the level of oppression, fraud, or malice, and which 

subjected RICHARD and JUSTIN to cruel and unjust hardship. RICHARD and JUSTIN are 

therefore entitled to punitive damages against QBE and/or CAU in an amount in excess of 

Fifteen Thousand Dollars ($15,000.00). 

FIFTH CAUSE OF ACTION 

(Unfair Claims Practices – QBE Counterdefendants) 

122. RICHARD and JUSTIN reallege and reassert each and every statement and allegation 

contained in the preceding paragraphs as though set forth fully hereunder. 

123. QBE’s and/or CAU’s actions were indecent and in violation of general fair claims practices. 

Moreover, QBE’s and/or CAU’s actions were specifically in violation of the provisions of 

the Unfair Claims Practices Act (N.R.S. 686A.310 et seq.), violation of which was done with 

QBE’s and/or CAU’s actual, constructive and/or implied knowledge. 

124. Pursuant to N.R.S. 686A.310(2), QBE and/or CAU are liable for any damages sustained by 

RICHARD and/or JUSTIN, as a result of QBE’s and/or CAU’s violations of the unfair 

claims practices, including, but not limited to, damages for benefits denied under the 

insurance policy(ies), consequential damages, emotional distress, and attorneys’ fees, in an 

amount in excess of Fifteen Thousand Dollars ($15,000.00). 

125. QBE and/or CAU denied the benefits owed with a conscious disregard for the rights of 

RICHARD and JUSTIN, which rises to the level of oppression, fraud, or malice, and which 

subjected RICHARD and JUSTIN to cruel and unjust hardship. RICHARD and JUSTIN are 

therefore entitled to punitive damages against QBE and/or CAU in an amount in excess of 

Fifteen Thousand Dollars ($15,000.00). 

/ / / 
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SIXTH CAUSE OF ACTION 

(Civil Conspiracy and Fraud – All Defendants) 

126. RICHARD and JUSTIN reallege and reassert each and every statement and allegation 

contained in the preceding paragraphs as though set forth fully hereunder. 

127. At the time of settlement and the stipulation and order in the UNDERLYING MATTER, 

which was between RUSSO and QBE, CAU and SUNRISE in this matter, SUNRISE had 

specific knowledge that RICHARD and JUSTIN, at all relevant times, were SUNRISE 

employees. SUNRISE was aware that RICHARD and JUSTIN were provided W-2s for taxes 

rather than 1099s, that RICHARD and JUSTIN qualified as employees under the terms of the 

insurance contract with QBE and/or CAU, as well as under employment law standards, and 

that in all of SUNRISE’s written documentation, RICHARD and JUSTIN were referred to as 

employees (not independent contractors). On the other hand, SUNRISE had absolutely no 

information or evidence suggesting that RICHARD or JUSTIN were independent contractors 

or that they should not be covered under SUNRISE’s insurance policy with QBE and/or 

CAU. 

128. At the time of settlement and the stipulation and order in the UNDERLYING MATTER, 

which was between RUSSO and QBE, CAU and SUNRISE, in this matter, QBE and/or CAU 

received documentation through SUNRISE and their joint attorneys at Springel & Fink, 

which combined to demonstrate that RICHARD and JUSTIN were SUNRISE employees at 

all relevant times. Moreover, at no point did QBE and/or CAU have any reasonable basis to 

believe RICHARD or JUSTIN were independent contractors or anything less than covered 

employees under QBE’s and/or CAU’s policy. 

129. Nevertheless, with knowledge that RICHARD and JUSTIN were, in fact, SUNRISE 

employees at all relevant times, QBE, CAU and SUNRISE, and each of them, acted to 
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deceive RUSSO, and the Court in the UNDERLYING MATTER, into believing that 

RICHARD and JUSTIN were merely independent contractors and not employees at all. 

These efforts were for the calculated purpose of creating reliance by RUSSO and the Court, 

which sought to result in terrible harm to RICHARD and JUSTIN, including a loss of 

employment rights and insurance coverage, including defense and indemnity for negligence 

that RICHARD and JUSTIN may have engaged in while under SUNRISE’s employment.  

130. That the desired result was in fact achieved by QBE, CAU and SUNRISE, and each of them, 

as SUNRISE successfully withheld its obligations as RICHARD’s and JUSTIN’s employer, 

and QBE and/or CAU successfully withheld a defense and indemnity, resulting in a 

$25,000,000.00 judgment against RICHARD and JUSTIN, that QBE, CAU and SUNRISE, 

and each of them, are still claiming is owed by RICHARD and JUSTIN only. 

131. QBE, CAU and SUNRISE, and each of them, willfully attempted to strip RICHARD and 

JUSTIN of their rights as employees and coverage as insureds in the UNDERLYING 

MATTER. This conspiratorial effort between QBE and/or CAU and that of SUNRISE, is 

evident from their combined efforts to convince RUSSO, though counsel, to stipulate that 

RICHARD and JUSTIN were independent contractors in their joint settlement agreement, 

even though QBE, CAU and SUNRISE, and each of them, all knew, and had documentation 

available to them, that showed RICHARD and JUSTIN were W-2 employees acting in the 

course and scope of their employment with SUNRISE, at all relevant times in this matter. 

That with actual malice and with a conscious disregard for the welfare of RICHARD and 

JUSTIN, QBE, CAU and SUNRISE, and each of them, fraudulently attempted to destroy 

employment rights so that SUNRISE would bear no responsibility for negligence and so that 

QBE and/or CAU would bear no responsibility to defend and/or indemnify.  

/ / / 
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132. Moreover, QBE, CAU and SUNRISE, and each of them, seeking to entirely avoid their 

responsibilities and duties respecting RICHARD and JUSTIN through their settlement 

agreement, agreed that any settlement would specifically exclude RICHARD and JUSTIN, 

and anyone associated or affiliated with them. The settlement release included SUNRISE 

employees, except for RICHARD and JUSTIN, or anyone associated or affiliated with them. 

The settlement release also specifically stated that, “Nothing in this release shall release, 

discharge, or in any way impact [RUSSO’s] rights against RICHARD DUSLAK and/or 

JUSTIN SESMAN in any manner,” thereby leaving RICHARD and JUSTIN without 

protection in the underlying settlement.  

133. Furthermore, the release stated that any language in the release that could be read to, in any 

way, impact the rights of RICHARD and JUSTIN against any entity (including QBE and/or 

CAU, or any other insurer) “SHALL BE DEEMED NULL AND VOID.” Nevertheless, QBE 

has now refused to abide by its agreement and has sought to further destroy the rights of 

RICHARD and JUSTIN, by bringing this action long after judgment was entered against 

RICHARD and JUSTIN. It is evident that QBE now seeks to specifically enforce part of the 

language in an agreement—to which RICHARD and JUSTIN were not parties—even though 

the language QBE seeks to enforce is specifically stricken since it “SHALL BE DEEMED 

NULL AND VOID” to the degree it impacts the rights of RICHARD and JUSTIN.  

134. As such, QBE, CAU and SUNRISE, and each of them, first rejected and refused to abide by 

their duties and contractual obligations toward RICHARD and JUSTIN, and instead acted 

with malice and in bad faith, with respect to RICHARD and JUSTIN, by knowingly 

withholding the rights and protections they were legally and duty-bound to provide to 

RICHARD and JUSTIN. SUNRISE breached its employment agreement and expected 

protections as RICHARD’s and JUSTIN’s employer. QBE and/or CAU breached its 
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insurance contract and its duty to act in good faith as RICHARD’s and JUSTIN’s insurer. 

Then, after these clear breaches of contract and bad faith actions and omissions, QBE now 

seek to destroy RICHARD’s and JUSTIN’s ongoing rights to protect themselves now that 

QBE, CAU and SUNRISE, and each of them, have saddled RICHARD and JUSTIN with a  

judgment, which should have been defended against and ultimately paid by QBE, CAU and 

SUNRISE, and each of them. 

135. Because QBE, CAU and SUNRISE, and each of them, breached their contracts and acted in 

bad faith toward RICHARD and JUSTIN, in these identified instances, and upon information 

and belief in many other instances, RICHARD and JUSTIN were defaulted with a massive 

judgment in the UNDERLYING MATTER, and RICHARD and JUSTIN are now forced to 

retain an attorney to defend themselves and to prosecute this matter. 

136. Although in their relationship with QBE, CAU and SUNRISE, and each of them, RICHARD 

and JUSTIN are clearly the aggrieved parties that have been sorely mistreated by QBE, CAU 

and SUNRISE, and each of them, it is now QBE that has added insult to injury, by suing 

RICHARD and JUSTIN, to strip them further of their rights. 

137. Furthermore, QBE, CAU and SUNRISE, and each of them, were aware of the tortuous nature 

of their fraud, and conspired with each other to achieve their tortuous purposes.  

138. RICHARD and JUSTIN have been seriously harmed by QBE, CAU and SUNRISE, and each 

of them, fraud and conspiracy, resulting in monetary damages in excess of Fifteen Thousand 

Dollars ($15,000.00). 

139. Moreover, QBE’s, CAU’s and SUNRISE’s, and each of their, actions were malicious and 

worthy of punitive or exemplary damages. 

WHEREFORE, RICHARD and JUSTIN pray for judgment against QBE, CAU and 

SUNRISE, and each of them, as follows: 
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ON ALL CAUSES OF ACTION 

1. General damages in an amount in excess of $25,000,000.00; 

2. For general damages in an amount in excess of $15,000.00; 

3. For consequential damages in an amount in excess of $15,000.00; 

4. For special damages in an amount to be determined at trial; 

5. For punitive damages in an amount to be determined at time of trial; 

6. For declaratory and equitable relief as pled and as the court sees fit in the premises;  

7. Costs of this suit; 

8. Attorney's fees; and  

9. For such other and further relief as to the Court may seem just and proper in the premises. 

 DATED this 4th day of January, 2021. 
 
      BIGHORN LAW 
         
      By: /s/ Kimball Jones  
      KIMBALL JONES, ESQ. 

Nevada Bar No.: 12982 
EVAN K. SIMONSEN, ESQ. 
Nevada Bar No.: 13762 
2225 E. Flamingo Rd. 
Building 2, Suite 300 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

 Pursuant to F.R.C.P. 5, I hereby certify that I am an employee of BIGHORN LAW, and on 

the 4th day of January, 2021, I served the foregoing ANSWER, COUNTERCLAIM AND THIRD-

PARTY COMPLAINT as follows: 

x Electronic Service – By serving a copy thereof through the Court’s electronic 
service system, and/or 

¨ U.S. Mail – By depositing a true copy thereof in the U.S. mail, first class postage 
prepaid and addressed as listed below: 
 

Ramiro Morales, Esq. 
MORALES, FIERRO & REEVES 
600 South Tonopah Drive, Suite 300 
Las Vegas, Nevada 89106 
Attorneys for Plaintiff, 
QBE INSURANCE CORPORATION 
 
 

 /s/ Erickson Finch    
An employee/agent of BIGHORN LAW 
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DAVID F. SAMPSON, ESQ. 
Nevada Bar No. 6811 
THE LAW OFFICE OF DAVID SAMPSON, LLC. 
630 South 3rd Street 
Las Vegas, NV 89101 
Tel: (702) 605-1099 
Fax: (888) 209-4199 
david@davidsampsonlaw.com  
Attorneys for Defendant SIMONE RUSSO 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

    

   
Defendant SIMONE RUSSO (“RUSSO”) by and through his counsel of record DAVID 

SAMPSON, ESQ., of THE LAW OFFICE OF DAVID SAMPSON, LLC., hereby voluntarily 

dismisses his Counterclaim and Amended Counterclaim in this matter pursuant to FRCP 41(a)(1) 

as no answer or motion for summary judgment has been filed in response to the same.   

   DATED THIS 11th day of January, 2021.    

      THE LAW OFFICE OF DAVID SAMPSON, LLC. 

 

            By: /s/ David Sampson 

             David Sampson, Esq. 
Nevada Bar No. 6811 
630 South 3rd  Street 
Las Vegas, NV 89101 
Attorney for SIMONE RUSSO 

QBE INSURANCE CORPORATION 
 

Plaintiff, 
 

        vs. 
 
SIMONE RUSSO, RICHARD DUSLAK and 
JUSTIN SESMAN 

 
Defendants. 

Case No. 2:20-cv-02104-RFB-EJY 
 

VOLUNTARY DISMISSAL OF 
RUSSO’S ORIGINAL 
COUNTERCLAIM AND AMENDED 
COUNTERCLAIM 
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�
3/�,1�,))�����33/(�(1���2�2332�,�,21��2�121�3�5���4�(�,1��5�1�(�

�25325��,21����(�21���2�,21��2�,1�(5�(1(��1���2�,21��2�
�(1)25�(���(��/(�(1��

�
� &20(6�12:��3ODLQWLII�� 6,021(�58662��E��DQG� WKURXJK� KLV�DWWRUQH��RI� UHFRUG�� DQG�

VXSSOHPHQWV� KLV� RSSRVLWLRQ� WR� WKH� PRWLRQV� ILOHG� E�� QRQ�SDUW�� 4�(� ,QVXUDQFH� &RUSRUDWLRQ�

��4�(����WR�LQWHUYHQH�LQ�WKLV�PDWWHU�DQG��HQIRUFH�VHWWOHPHQW����KLFK��HUH�MRLQHG�E��6815,6(���
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7KLV� VXSSOHPHQW�� DQG� WKH� XQGHUO�LQJ� RSSRVLWLRQ� DUH�PDGH� DQG� EDVHG� XSRQ� WKH� SOHDGLQJV� DQG�

SDSHUV�ILOHG�KHUHLQ��WKH�DWWDFKHG�3RLQWV�DQG��XWKRULWLHV��DQG�XSRQ�RUDO�DUJXPHQW�DW�WKH�WLPH�RI�

KHDULQJ��

32,1����1������25,�,(��

� ,Q� DGGLWLRQ� WR� WKH� HYLGHQFH� DQG� DUJXPHQWV� VHW� IRUWK� LQ� WKH� RSSRVLWLRQ�� 6,021(� DOVR�

GLUHFWV� WKLV�&RXUW� WR� DGGLWLRQDO� ODQJXDJH� LQ� WKH� VHWWOHPHQW� DJUHHPHQW� DQG� UHOHDVH� WKDW� IXUWKHU�

VSHFLILFDOO�� GHPRQVWUDWHV� WKDW� 6,021(�GLG� QRW��DLYH� DQ�� ULJKWV� WR�SXUVXH�DOO� FODLPV�DJDLQVW�

�86/�.� DQG�RU� 6(60�1�� HYHQ� DV� HPSOR�HHV�� � (DFK� RI� WKH� �HIHQGDQWV� LQFOXGHG� LQ� WKH�

DJUHHPHQW��HUH� LGHQWLILHG� DV� LQFOXGLQJ� WKH��HIHQGDQWV�� UHVSHFWLYH� HPSOR�HHV���L�K� �KH� �OHDU�

H��HS�LR��RI�����������2Q�SDJH�RQH�RI�WKH�DJUHHPHQW�WKH�SDUWLHV�DUH�LGHQWLILHG��������(�KLELW�

����WR�6,021(�V�RSSRVLWLRQ����HIHQGDQW�,(6�5(6,�(17,�/��,1&���LV�LGHQWLILHG�DV��

,(6�5(6,�(17,�/�� ,1&�� �KHUHLQDIWHU� �,(6��� DQG� LWV� DIILOLDWHG� FRPSDQLHV�� DQG�
HDFK� RI� WKHLU� UHVSHFWLYH� SDVW�� SUHVHQW� DQG� IXWXUH� RIILFHUV�� GLUHFWRUV�� PHPEHUV��
PDQDJHUV�� DJHQWV�� UHSUHVHQWDWLYHV�� VKDUHKROGHUV�� SDUWQHUV�� DVVRFLDWHV��H�SOR�HH���
DWWRUQH�V�� VXEVLGLDULHV�� SUHGHFHVVRUV�� EHQHILFLDULHV�� JUDQWRUV�� JUDQWHHV�� YHQGHHV��
WUDQVIHUHHV�� VXFFHVVRUV�� DVVLJQV�� KHLUV�� GLYLVLRQV�� FRQWUDFWRUV�� MRLQW� YHQWXUHV��
VSHFLDO�SXUSRVH�HQWLWLHV��OHJDO�DQG�HTXLWDEOH�R�QHUV�DQG�LQVXUHUV��
�
����HPSKDVLV�DGGHG�����
�
�HIHQGDQW�&2;�LV�LGHQWLILHG�DV��
�
&2;� &20081,&�7,216� /�6� 9(��6�� ,1&�� ������ &2;�
&20081,&�7,216� �KHUHLQDIWHU� �&2;��� DQG� LWV� DIILOLDWHG� FRPSDQLHV�� DQG�
HDFK� RI� WKHLU� UHVSHFWLYH� SDVW�� SUHVHQW� DQG� IXWXUH� RIILFHUV�� GLUHFWRUV�� PHPEHUV��
PDQDJHUV�� DJHQWV�� UHSUHVHQWDWLYHV�� VKDUHKROGHUV�� SDUWQHUV�� DVVRFLDWHV�� H�SOR�HH���
DWWRUQH�V�� VXEVLGLDULHV�� SUHGHFHVVRUV�� EHQHILFLDULHV�� JUDQWRUV�� JUDQWHHV�� YHQGHHV��
WUDQVIHUHHV�� VXFFHVVRUV�� DVVLJQV�� KHLUV�� GLYLVLRQV�� FRQWUDFWRUV�� MRLQW� YHQWXUHV��
VSHFLDO�SXUSRVH�HQWLWLHV��OHJDO�DQG�HTXLWDEOH�R�QHUV�DQG�LQVXUHUV��
�
����HPSKDVLV�DGGHG���

�
������
�
������
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�HIHQGDQW�3:�-�0(6�LV�LGHQWLILHG�DV��
�
3:� -�0(6� 0�1��(0(17� �� &2168/7,1��� //&� �KHUHLQDIWHU� �3:�
-�0(6����DQG�LWV�DIILOLDWHG�FRPSDQLHV��DQG�HDFK�RI�WKHLU�UHVSHFWLYH�SDVW��SUHVHQW�
DQG� IXWXUH� RIILFHUV�� GLUHFWRUV�� PHPEHUV�� PDQDJHUV�� DJHQWV�� UHSUHVHQWDWLYHV��
VKDUHKROGHUV�� SDUWQHUV�� DVVRFLDWHV�� H�SOR�HH��� DWWRUQH�V�� VXEVLGLDULHV��
SUHGHFHVVRUV�� EHQHILFLDULHV�� JUDQWRUV�� JUDQWHHV�� YHQGHHV�� WUDQVIHUHHV�� VXFFHVVRUV�
DVVLJQV��KHLUV��GLYLVLRQV��FRQWUDFWRUV��MRLQW�YHQWXUHV��VSHFLDO�SXUSRVH�HQWLWLHV��OHJDO�
DQG� HTXLWDEOH� R�QHUV� DQG� LQVXUHUV� �SRWHQWLDOO�� &RPPXQLW�� �VVRFLDWLRQ�
8QGHU�ULWHUV��,QF���4�(�,QVXUDQFH�&RUSRUDWLRQ���OOLDQW�,QVXUDQFH�6HUYLFHV��,QF���
�6&0��,QF��DQG��UPRXU�5LVN�0DQDJHPHQW��,QF����
�
����HPSKDVLV�DGGHG���
�
�HIHQGDQW�6815,6(�KR�HYHU�LV�LGHQWLILHG�DV��
�
6815,6(� 9,//�6� ,;� �20(2:1(56� �662&,�7,21� �KHUHLQDIWHU�
�6815,6(��� DQG� LWV� DIILOLDWHG� FRPSDQLHV�� DQG� HDFK� RI� WKHLU� UHVSHFWLYH� SDVW��
SUHVHQW�DQG�IXWXUH�RIILFHUV��GLUHFWRUV��PHPEHUV��PDQDJHUV��DJHQWV��UHSUHVHQWDWLYHV��
VKDUHKROGHUV�� SDUWQHUV�� DVVRFLDWHV�� LQVXUHUV� �&RPPXQLW�� �VVRFLDWLRQ�
8QGHU�ULWHUV��,QF���4�(�,QVXUDQFH�&RUSRUDWLRQ���OOLDQW�,QVXUDQFH�6HUYLFHV��,QF���
�6&0�� ,QF�� DQG� �UPRXU� 5LVN� 0DQDJHPHQW�� ,QF�� �� EXW� RQO�� DV� LW� UHODWHV� WR�
6815,6(���(��/��,1��5,���5�����/�.��1��25�-���,1��(���1�
25� �1�21(� ���2�,��(�� 25� �)),/,��(�� :,��� ��(���
,1�/��,1�� �1�� �����/� 25� 32�(1�,�/� ,1��5(5� �SHU� WKH�
VWLSXODWLRQ� DWWDFKHG� LQ� H�KLELW� ������ DWWRUQH�V�� VXEVLGLDULHV�� SUHGHFHVVRUV��
EHQHILFLDULHV�� JUDQWRUV�� JUDQWHHV�� YHQGHHV� WUDQVIHUHHV�� VXFFHVVRUV�� DVVLJQV�� KHLUV��
GLYLVLRQV��FRQWUDFWRUV��MRLQW�YHQWXUHV��VSHFLDO�SXUSRVH�HQWLWLHV��OHJDO�DQG�HTXLWDEOH�
R�QHUV��
�
����HPSKDVLV�LQ�RULJLQDO�����
�

� �KH� �RUG� �H�SOR�HH��� L�� �R�� X�HG� L�� �KH� GH��ULS�LR�� RI� �������� D�� D��HIH�GD����

WKXV�FOHDUO��LQGLFDWLQJ�WKDW�6,021(���KR�VSHFLILFDOO��UHWDLQHG�DOO�ULJKWV�WR�DQ��FODLPV�DJDLQVW�

�86/�.� DQG� 6(60�1�� �DV� QRW� UHOHDVLQJ� DQ�� FODLPV� LQYROYLQJ� HPSOR�HHV� RI� 6815,6(���

�GGLWLRQDOO��� RQ� SDJH� �� RI� WKH� UHOHDVH�� WKH� GHVFULSWLRQ� RI� WKH� UHOHDVHG� SDUWLHV� LQFOXGHV� DOO� RI�

�HIHQGDQWV���HPSOR�HHV����/�����������������/�.��������������������������

��������DW�3�����HPSKDVLV�LQ�RULJLQDO����:KHQ�UHIHUHQFLQJ�WKH�HPSOR�HHV�RI�DQ��RI�WKH��HIHQGDQWV�

LW��DV�PDGH�PRUH�WKDQ�FOHDU�WKDW�WKH�WHUP��HPSOR�HHV��GLG�QRW�LQFOXGH��86/�.�RU�6(60�1����
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� 7KH�SODLQ�ODQJXDJH�RI�WKH�DJUHHPHQW�QRWHG�DERYH�IOLHV�LQ�WKH�IDFH�RI�4�(�V�FODLP�WKDW�

6,021(� LV� VRPHKR�� QRW� SHUPLWWHG� WR� FRQWLQXH� WR� SXUVXH� �86/�.� DQG� 6(60�1� DV�

HPSOR�HHV� RI� 6815,6(�� � �V� �KH� DJUHH�H��� GRH�� �R�� L��OXGH� H�SOR�HH�� RI� �������� D��

UHOHD�HH���DQG�DV��KH�DJUHH�H����SH�LIL�DOO��H��OXGH�����/�.�D�G�RU��������D��UHOHD�HG�

H�SOR�HH��RI�D���RI� �KH��HIH�GD����� WKH�DJUHHPHQW�PDNHV� LW� FOHDU� WKDW�6,021(� UHWDLQHG�DOO�

ULJKWV�WR�SXUVXH�DQ��FODLPV�DJDLQVW��86/�.�DQG�RU�6(60�1��DQG�GLG�QRW�UHOHDVH�DQ��ULJKW�WR�

SXUVXH�WKH�VDLG�LQGLYLGXDOV�LQ�DQ��PDQQHU����

�21�/��,21�

� )RU�WKH�IRUHJRLQJ�UHDVRQV�6,021(�UHVSHFWIXOO��UHTXHVWV�WKLV�&RXUW�GHQ��4�(�V�PRWLRQ�

WR�LQWHUYHQH�DQG�GHQ��WKH�PRWLRQ�WR��HQIRUFH��WKH�VHWWOHPHQW�DV��HOO���7KH�&RXUW�VKRXOG�IXUWKHU�

KROG�WKDW�WKH������VHWWOHPHQW�RI�WKLV�PDWWHU�GLG�QRW�DIIHFW�DQ��ULJKWV�6,021(�PD��KDYH�DJDLQVW�

�86/�.�DQG�RU�6(60�1�DV�DJUHHG�RQ�WKH�UHFRUG�E��DOO�DFWLYH�SDUWLHV�RQ�2FWREHU�����������

DQG�IXUWKHU�ILQG�WKDW�6,021(�UHWDLQV�DOO�ULJKWV� WR�SXUVXH�DQ��FODLPV�DJDLQVW��86/�.�DQG�RU�

6(60�1�DV�VSHFLILFDOO��VHW�IRUWK�RQ�WKH�UHFRUG�DQG�LQ�WKH�VXEVHTXHQW�VHWWOHPHQW�GRFXPHQWV����

� � ��7(��WKLV���WK�GD��RI�-DQXDU���������

� � � � � � ����/�:�2)),&(�2)���9,��6�03621��//&��
�

�������������������������� � � ��������B�V����D����D�S���BB�
� � � � � � � ��9,��6�03621��(64��

1HYDGD��DU�1R������
/�:�2)),&(�2)���9,��6�03621��//&��
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/DV�9HJDV�19�������
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�WWRUQH��IRU�3ODLQWLII�
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�(5�,),���(�2)��(5�,�(�
�

� 3XUVXDQW� WR� 15&3� ��E��� ,� FHUWLI�� WKDW� ,� DP� DQ� HPSOR�HH� RI� WKH� /�:� 2)),&(� 2)�

��9,��6�03621��//&���DQG�WKDW�RQ�WKLV���WK�GD��RI�-DQXDU���������,� VHUYHG�D�FRS��RI� WKH�

IRUHJRLQJ���33/(�(1��RQ�DOO� WKH�UHPDLQLQJ�SDUWLHV�LQ�WKLV�PDWWHU�YLD�WKH�FRXUW�V�HOHFWURQLF�

RQOLQH�ILOLQJ�V�VWHP�DQG�DV�IROOR�V��

5�0,52�025�/(6��(64��
����6��7RQRSDK��U��6XLWH�����
/DV�9HJDV�19�������
�WWRUQH�V�IRU�1RQ�3DUW��4�(��
,QVXUDQFH�&RUSRUDWLRQ��
�
/(21�5��),1.��(64��
�����:���LDEOR��U��6XLWH�����
/DV�9HJDV�19�������
&RXQVHO�IRU�6815,6(� � �
�
�QG�
�
�LD�������DLO��

-867,1�6(60�1�

�����7RSD��6WUHHW���SW������

/DV�9HJDV��19�������

�LD�������DLO��

5,&��5���86/�.�

������EUDPV��YH��

/DV�9HJDV��19�������

�

�
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�
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��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��

&DVH�1R�����������
'HSW��;9,�
�
027,21�72�6�7��6,����1��25�
�0�1��-���0�17�
�
25�/��5��0�17�5����67���
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127,&��

� 'HIHQGDQW�6XQULVH�9LOODV�,;��RPHR�QHUV��VVRFLDWLRQ���6XQULVH��2����KHUHE��PRYHV�WKLV�

&RXUW�IRU�DQ�RUGHU�HLWKHU�VHWWLQJ�DVLGH�WKH�GHIDXOW�MXGJPHQW�HQWHUHG�LQ�WKLV�PDWWHU�RQ�'HFHPEHU�����

����� DJDLQVW� 5LFKDUG� 'XVODN� ��'XVODN��� DQG� -XVWLQ� 6HVPDQ� ��6HVPDQ��� RU�� LQ� WKH� DOWHUQDWLYH��

DPHQGLQJ�WKH�MXGJPHQW�WR�H�SOLFLWO��UHIOHFW�WKDW�OLDELOLW��DV�WR�HDFK�LV�EDVHG�VROHO��RQ�WKHLU�FRQGXFW�DV�

LQGHSHQGHQW�FRQWUDFWRUV��

� 7KH�PRWLRQ��PDGH�SXUVXDQW�WR�15&3�����LV�EDVHG�RQ�WKH�IDFW�WKDW�3ODLQWLII�DJUHHG�WR�UHOHDVH�

'XVODN�DQG�6HVPDQ�IURP�DQ��DQG�DOO�OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�DV��2��HPSOR�HHV����6HH�

��1RW�LWKVWDQGLQJ�WKH�IDFW�WKDW�QHLWKHU�'XVODN�QRU�6HVPDQ��HUH�DOOHJHG�WR�EH��2��HPSOR�HHV��WKH��2��REWDLQHG�D�
UHOHDVH�RI�HDFK�RXW�RI�DQ�DEXQGDQFH�RI�FDXWLRQ���
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4�(�V�0RWLRQ�WR�,QWHUYHQH�WR�(QIRUFH�SUHYLRXVO��ILOHG�����V�UHIOHFWHG�LQ�3ODLQWLII�V��2SSRVLWLRQ�WR�WKH�

0RWLRQ�WR�(QIRUFH��3ODLQWLII�LV�QR��DWWHPSWLQJ�WR�GLVDYR��KLPVHOI�IURP�WKH�UHOHDVH�LQ�FRQWHQGLQJ�WKDW�

KH�QHYHU�UHOHDVHG�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�DV�DOOHJHG��2��HPSOR�HHV���0HDQ�KLOH��

'XVODN� DQG� 6HVPDQ� WKHPVHOYHV� KDYH� QR�� VXHG� WKH� �2�� FODLPLQJ� WKDW� WKH� �2�� LV� OLDEOH� DQG�

UHVSRQVLEOH�IRU�WKH�MXGJPHQW�EDVHG�RQ�WKH�FRQWHQWLRQ�WKDW�HDFK��HUH��2��HPSOR�HHV���6HH�(�KLELW�

���DWWDFKHG�KHUHWR����

� �DVHG�RQ�WKHVH�GHYHORSPHQWV��WKH�MXGJPHQW�VKRXOG�EH�HLWKHU�VHW�DVLGH�LQ�LWV�HQWLUHW��DV�YRLG�

E��YLUWXH�RI�WKH�UHOHDVH�RU��LQ�WKH�DOWHUQDWLYH��DPHQGHG�WR�UHIOHFW�WKDW�WKH�OLDELOLW��RI�'XVODN�DQG�6HVPDQ�

LV�OLPLWHG�DQG�EDVHG�VROHO��WR�FRQGXFW�DV�LQGHSHQGHQW�FRQWUDFWRUV��WR�WKH�H�WHQW�D�SUL�D�IDFLH�VKR�LQJ�

RI�VXFK�FDQ�EH�PDGH���

� 7KH�PRWLRQ�LV�PDGH�EDVHG�RQ�WKLV�1RWLFH��WKH�SRLQWV�DQG�DXWKRULWLHV�LQFRUSRUDWHG�KHUHLQ��WKH�

&RXUW�V�ILOH��LQFOXGLQJ�WKH�0RWLRQ�7R�,QWHUYHQH�WR�(QIRUFH�6HWWOHPHQW���DQ��RWKHU�PDWWHU�WKLV�&RXUW�

GHHPV�DSSURSULDWH�DQG�DQ��DOOR�HG�RUDO�DUJXPHQW��

'�7('�WKLV���VW�GD��RI�-DQXDU���������

�
635,1�(/���),1.�//3�
�
�
�V��/HR�DUG�����L�N���VT��
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/(21�5'�7��),1.��(64��
1HYDGD��DU�1R�������
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027,21��

,��� ,1752��&7,21�

� 7KLV�PDWWHU�DULVHV�IURP�DQ�DOOHJHG��XJXVW������VOLS�DQG�IDOO�LQYROYLQJ�D�FRD�LDO�FDEOH��LUH�

�
��5HTXHVW�LV�PDGH�WKDW�WKLV�&RXUW�WDNH�MXGLFLDO�QRWLFH�RI�WKH�0RWLRQ�WR�(QIRUFH�DV��HOO�DV�LWV�HQWLUH�ILOH�IRU�WKLV�PDWWHU���
1RWH�WKDW�D�KHDULQJ�GDWH�IRU�WKH�0RWLRQ�WR�(QIRUFH�KDV�EHHQ�VHW�IRU�)HEUXDU������������
�
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LQVWDOOHG�DW�D�UHVLGHQFH�WKDW�3ODLQWLII�FRQWHQGV�FDXVHG�KLP�WR�WULS�VR�DV�WR�VXVWDLQ�ERGLO��LQMXULHV��,Q�

WKLV�VXLW��3ODLQWLII�DOOHJHG�WKDW�'HIHQGDQW��6XQULVH��2����DV�OLDEOH�DQG�UHVSRQVLEOH�IRU�KLV�LQMXULHV�

EDVHG� RQ� DOOHJHG� PDLQWHQDQFH� REOLJDWLRQV� WKH� �2�� RVWHQVLEO�� R�HG� LQ� FRQQHFWLRQ� �LWK� WKH� DUHD�

DGMDFHQW�WR�WKH��LUH��

� :KLOH�3ODLQWLII�GLG�QRW�LQLWLDOO��QDPH�'XVODN�DQG�6HVPDQ�DV�GHIHQGDQWV�LQ�WKH�FDVH��KHQ�KH�

ILOHG�VXLW�LQ�������KH�DGGHG�HDFK�DV�GHIHQGDQWV�E���D��RI�DQ�DPHQGHG�&RPSODLQW�ILOHG�LQ��������DVHG�

RQ�WKH�FRQFOXVLRQ�WKDW�HDFK��HUH�LQGHSHQGHQW�FRQWUDFWRUV��FRXSOHG��LWK�WKH�DEVHQFH�RI�DQ��DOOHJDWLRQV�

PDGH�E��3ODLQWLII�WR�WKH�FRQWUDU���WKH��2��GLG�QRW�DSSHDU�IRU�HLWKHU�LQGLYLGXDO�VXFK�WKDW�GHIDXOWV��HUH�

HQWHUHG�DV�WR�HDFK���

� ��VHWWOHPHQW��DV�UHDFKHG�LQ�2FWREHU�������KLFK�FRQWHPSODWHG�WKH�FDUYH�RXW�RI�'XVODN�DQG�

6HVPDQ�� � ,Q� FRQQHFWLRQ� �LWK� GRFXPHQWLQJ� WKH� VHWWOHPHQW�� WKH� SDUWLHV� HQFRXQWHUHG� GLIILFXOWLHV�

UHJDUGLQJ�WKH�VFRSH�DQG�H�WHQW�RI�WKH�FDUYH�RXW�RI�'XVODN�DQG�6HVPDQ��OHDGLQJ�WR�D�1RYHPEHU���������

KHDULQJ�EHIRUH�WKLV�&RXUW�LQ�FRQQHFWLRQ��LWK�D�PRWLRQ�WR�HQIRUFH�3ODLQWLII�ILOHG���6HH�(�KLELWV�������

� �W�WKH�1RYHPEHU���������KHDULQJ��FRXQVHO�IRU�3ODLQWLII�DJUHHG�WR�VWLSXODWH�WKDW�3ODLQWLII��RXOG�

UHOHDVH�DQ��FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�EDVHG�RQ�WKHLU�FRQGXFW�DV�HPSOR�HHV������YLUWXH�RI�WKLV�

VWLSXODWLRQ��FRXQVHO�DJUHHG�WR�QDUUR��3ODLQWLII�V�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�WR�WKHLU�FRQGXFW�

�LI�DQ���DV�LQGHSHQGHQW�FRQWUDFWRUV���2I�VLJQLILFDQFH��WKH�VWLSXODWLRQ��DV�PDGH�LQ�RSHQ�FRXUW�EHIRUH�

VXEVHTXHQWO��EHLQJ�UHGXFHG�WR��ULWLQJ���6HH�(�KLELWV������

� ,Q�UHOLDQFH�RQ�WKH�UHOHDVH��WKH��2��GLG�QRW�RSSRVH�WKH�HQWHULQJ�RI�D�GHIDXOW�MXGJPHQW�DJDLQVW�

'XVODN�DQG�6HVPDQ�RQ�'HFHPEHU�����������D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW�����7KH�

GHIDXOW�MXGJPHQW��KR�HYHU��LWVHOI�LQFOXGHV�QR�OLPLWLQJ�SURYLVLRQ�UHIOHFWLQJ�WKDW�OLDELOLW��LV�EDVHG�VROHO��

RQ�WKHLU�FRQGXFW�DV�LQGHSHQGHQW�FRQWUDFWRUV���6HH�(�KLELW�����

� ,Q� WKH� DEVHQFH� RI� DQ�� OLPLWLQJ� YHUELDJH�� 'XVODN� DQG� 6HVPDQ� KDYH� QR�� VXHG� WKH� �2��

FRQWHQGLQJ� WKDW� HDFK� �HUH� �2�� HPSOR�HHV� VXFK� WKDW� WKH� �2�� LV� OLDEOH� DQG� UHVSRQVLEOH� IRU� WKH�

��7KH��PHQGHG�&RPSODLQW�RPLWV�DQ��DOOHJDWLRQV�WKDW�'XVODN�DQG�6HVPDQ��HUH��2��HPSOR�HHV��
�
��&RPSRXQGLQJ�PDWWHUV��WKH�GRFNHW�LQFOXGHV�QR�UHFRUG�RI�WKH�HYLGHQFH�VXEPLWWHG�WR�VXEVWDQWLDWH�WKH�MXGJPHQW��KLOH�WKH�
KHDULQJ��DV�QRW�WUDQVFULEHG���6HH�(�KLELW������LYHQ�WKLV��WKH��2��FDQQRW�GHWHUPLQH�WKH�EDVLV�IRU�WKH�MXGJPHQW�HQWHUHG�
DJDLQVW�'XVODN�DQG�6HVPDQ��
�
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MXGJPHQW�� �6HH�(�KLELW������0HDQ�KLOH��FRXQVHO�IRU�3ODLQWLII��LQ�FRQQHFWLRQ��LWK�D�VHSDUDWHO��ILOHG�

0RWLRQ�WR�,QWHUYHQH�WR�(QIRUFH�6HWWOHPHQW��KDV�QR��DWWHPSWHG�WR�GLVDYR��WKH�VWLSXODWLRQ�KH�DJUHHG�

WR�E��FRQWHQGLQJ�WKDW�3ODLQWLII�GLG�QRW�UHOHDVH�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�LQ�WKHLU�FDSDFLWLHV�

DV��2��HPSOR�HHV��6HH�2SSRVLWLRQ�WR�0RWLRQ�WR�(QIRUFH��

� �DVHG�RQ�WKHVH�FLUFXPVWDQFHV��LW�LV�UHVSHFWIXOO��VXEPLWWHG�WKDW�WKH�MXGJPHQW�HQWHUHG�E��WKLV�

&RXUW�YLRODWHV�WKH�WHUPV�RI�WKH�VHWWOHPHQW�DJUHHPHQW�VXFK�WKDW�LW�LV�YRLG����OWHUQDWLYHO���WR�WKH�H�WHQW�

WKDW�'XVODN�DQG�6HVPDQ�IDFH�OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�VROHO��DV�LQGHSHQGHQW�FRQWUDFWRUV��

WKH�MXGJPHQW�VKRXOG�EH�DPHQGHG�DQG�PRGLILHG�WR�UHIOHFW�WKLV�OLPLWDWLRQ����FFRUGLQJO���IRU�WKH�UHDVRQV�

VHW�IRUWK�KHUHLQ��LW�LV�UHVSHFWIXOO��UHTXHVWHG�WKDW�WKH�PRWLRQ�EH�JUDQWHG��

,,�� ��&.�52�1����&76�

� 3HU�DERYH��WKLV�PDWWHU�DULVHV�IURP�DQ�DOOHJHG������VOLS�DQG�IDOO�LQ��KLFK�3ODLQWLII�DOOHJHV�WKH�

�2���DV�OLDEOH��

� ,Q�2FWREHU�������D�VHWWOHPHQW��DV�UHDFKHG�LQ�WKLV�FDVH�� �6HH�7UDQVFULSWV�GDWHG�2FWREHU�����

�����DQG�2FWREHU�����������FRSLHV�RI��KLFK�DUH�DWWDFKHG�KHUHWR�DV�(�KLELWV���DQG�����,VVXHV�DURVH��

KR�HYHU��LQ�GRFXPHQWLQJ�WKH�VHWWOHPHQW��OHDGLQJ�3ODLQWLII�WR�ILOH�D�0RWLRQ�7R�&RPSHO�6HWWOHPHQW�RQ�

1RYHPEHU����������D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW������

� 3ODLQWLII�V�0RWLRQ�OHG�WR�WKH�VFKHGXOLQJ�RI�W�R�VHSDUDWH�KHDULQJV�WKDW��HUH�XOWLPDWHO��KHOG�RQ�

1RYHPEHU���������DQG�1RYHPEHU���������GXULQJ��KLFK�WKH�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ��HUH�

H�WHQVLYHO��YHWWHG�DQG� GLVFXVVHG�� �6HH� (�KLELWV���DQG���� � 2I� VLJQLILFDQFH�� WKH� 1RYHPEHU� ��������

WUDQVFULSW� LQFOXGHV�DQ�H�WHQVLYH�GLVFXVVLRQ�EHW�HHQ�FRXQVHO�DQG� WKLV�&RXUW�UHJDUGLQJ� WKH� IDFW�WKDW�

'XVODN�DQG�6HVPDQ��HUH�QRW�SDUW�RI�WKH�VHWWOHPHQW���,Q�IUDPLQJ�WKH�GLVSXWH��FRXQVHO�IRU��2��DGYLVHG�

WKH�&RXUW�DV�IROOR�V��
�
7KH�KROG�XS��DQG�0U��6DPSVRQ�,�WKLQN�VDLG�LW�EXW�,�OO�VD��LW�DJDLQ��,�WKLQN�
WKH� UHDO� KROG� XS� ULJKW� QR�� LV� �KHWKHU� RU� QRW� WKH� UHOHDVH� WKDW� �H�
QHJRWLDWHG��DV�LQWHQGHG�WR�FRYHU�0U��6HVPDQ�DQG�'XVODN��'�8�6�/���
.��,�WKLQN���FWXDOO���,�YH�JRW�LW�LQ�IURQW�RI�PH��2ND���'XVODN��'�8�6�/�
��.��DQG�6HVPDQ��6�(�6�0���1��LI�WKH���HUH�FRQVLGHUHG�HPSOR�HHV�
RI�6XQULVH��
�
7KHUH�V� QHYHU� EHHQ� RQH� ELW� RI� HYLGHQFH� LQ� WKLV� FDVH� WKDW� WKH�� �HUH�
HPSOR�HHV��,W��DV�DO�D�V�WKDW�WKH���HUH�LQGHSHQGHQW�FRQWUDFWRUV���XW�
DV�,�P�VXUH�WKH�&RXUW�KDV�GHDOW��LWK�WKRXVDQGV�RI�VHWWOHPHQWV���KHQ��RX�
VHWWOH��LWK�DQ�HQWLW����RX�DUH�VHWWOLQJ��LWK�WKH�HPSOR�HHV�WRR���
�
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7KHUH�V� QRWKLQJ� LQ� 0U�� 6DPSVRQ�V� DPHQGHG� FRPSODLQW� WKDW� HYHQ�
VXJJHVWV�RU�DVVHUWV�WKDW�HLWKHU�RQH�RI�WKHVH�JHQWOHPHQ�LV�DQ�HPSOR�HH��
7KHUH� LV� QRWKLQJ� LQ� DQ�� RQH� RI� KLV� GLVFORVXUHV� WKDW� DVVHUWV� WKH��UH�
HPSOR�HHV��
�
6R�WKH�LGHD�KHUH�LV�WKDW�QRW�RQO��LV�6XQULVH�JHWWLQJ�LWVHOI�RXW�RI�WKH�FDVH��
EXW�LW�V�DOVR�JHWWLQJ�RXW�LWV�HPSOR�HHV���KLFK�DOVR�LQFOXGHV�ERDUG��
�
�
PHPEHUV���OWKRXJK���H�GLGQ�W�VSHFLILFDOO��VD��WKDW�RQ�WKH�UHFRUG�
HLWKHU��EXW�DOVR�&R���,(6��WKH��UH�DOVR�JHWWLQJ�WKHLU�HPSOR�HHV�RXW��
�

(�KLELW����������������

� &RXQVHO�IRU�WKH��2��IXUWKHU�VWDWHG�DV�IROOR�V��
�
6R� ,� WKLQN� WKDW� WKH� RQO�� KDQJ� XS� LV� �KHWKHU� RU� QRW� WKLV� VHWWOHPHQW�
LQFOXGHV�0U��'XVODN�DQG�0U��6HVPDQ�LI�WKH��DUH�IRXQG�WR�EH�HPSOR�HHV�
RI�6XQULVH���QG�,�WKLQN�WKDW�V�LW��
�
,I�WKH��UH�QRW�DQG�WKH��UH�LQGHSHQGHQW�FRQWUDFWRUV��WKHQ�WKH�VHWWOHPHQW�
DJUHHPHQW�DEVROXWHO��GRHV�QRW�FRYHU�WKHP��:RXOG�DOOR��0U��6DPSVRQ�
WR�GR��KDW�KH�QHHGV�WR�GR���QG�HYHQ�WU��WR�JR�DIWHU�P��FOLHQW�V�LQVXUDQFH�
FDUULHUV�WR�VHH�LI�WKHUH�LV�FRYHUDJH�IRU�WKHP�DV�LQGHSHQGHQW�FRQWUDFWRUV��
:H�DOO�DJUHH�WKDW� ��� WKDW��DV�RQH�RI�WKH�WKLQJV�WKDW��DV� LPSRUWDQW� WR�
KLP��:H�DUHQ�W�VHHNLQJ�WR�UHOHDVH�WKDW��
�
�XW�WR�WKH�H�WHQW�WKH��UH�HPSOR�HHV��WKLV�VKRXOG�FRYHU�LW���QG�,�WKLQN��,�
WKLQN�WKDW�V�UHDOO���KHUH��H�DUH��-XGJH���

(�KLELW�������������VHH�DOVR����������

� &RXQVHO�IRU�3ODLQWLII�LQLWLDOO��UHVSRQGHG�WKDW��KLOH�KH�KDG�QR�HYLGHQFH�H�LVWHG�WKDW�'XVODN�DQG�

6HVPDQ��HUH��2��HPSOR�HHV��LW��DV�KLV�YLH��WKDW�WKH�VHWWOHPHQW�GLG�QRW�QHFHVVDULO��FRQWHPSODWH�WKH�

UHOHDVH�RI�WKHP�LQ�DQ��FDSDFLW����6HH�(�KLELW�����������������,Q�UHVSRQVH�WR�WKLV�FRPPHQW��WKLV�&RXUW�

VWDWHG�DV�IROOR�V��
�
�HFDXVH��KHQ� �RX� ORRN�DW� LW� IURP� WKLV�SHUVSHFWLYH� LI�WKHUH��DV� WUXO��
HYLGHQFH����,�PHDQ��WKLV�PDNHV�SHUIHFW�VHQVH��,I�WKHUH��DV�HYLGHQFH�WKDW�
WKH���HUH�HPSOR�HHV��WKHUH��RXOG�QRW�KDYH�EHHQ�D�GHIDXOW� MXGJPHQW�
HQWHUHG� DJDLQVW� WKHP�� 7KHUH� �RXOG� KDYH� EHHQ� PRWLRQV� WR� VHW� DVLGH��
DQV�HUV�� DQG� WKH� OLNH�� �QG� WKDW�V� SUHWW�� PXFK� WKH� VWDWXV� RI� WKH� FDVH�
EHFDXVH� ,� FDQ�W� ��� ,� FDQ�W� IRUHVHH� HLWKHU� 0U�� /HPNXO� RU� 0U�� )LQN�
SHUPLWWLQJ�DQ�HPSOR�HH�WR�EH�GHIDXOWHG��ULJKW"�

(�KLELW�������������

� ,Q�DGGUHVVLQJ�WKLV�&RXUW�V�FRQFHUQV��FRXQVHO�IRU�3ODLQWLII�PDGH�WKH�IROOR�LQJ�SURSRVDO��
�
&RXOG��H�SHUKDSV�HQWHU�D�VWLSXODWLRQ�RQ�WKH�UHFRUG�KHUH�DQG�QR��WKDW�
IRU�SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH��UH�QRW�HPSOR�HHV"�
�
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(�KLELW��������������

� 7KH�SURSRVDO�OHG�WR�WKH�IROOR�LQJ�H�FKDQJH��
�
05�� ),1.�� �RRG�� �RXU� �RQRU�� 0U�� 6DPSVRQ� PDGH� DQ� LQWHUHVWLQJ�
VXJJHVWLRQ�WKDW�,�G�OLNH�WR�WKLQN�DERXW�DQG�WKDW�PD���RUN��7KDW�LI��H�
VD��IRU�WKH�SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH���HUHQ�W�HPSOR�HHV��7KDW�PD��
WDNH�FDUH�RI�DOO�RI�WKLV��,��RXOG�MXVW�QHHG�WR�UXQ�WKDW�E��P��SHRSOH���XW�
WKDW�PD��WDNH�FDUH�RI�DOO�RI�RXU�FRQFHUQV�DW�WKDW�SRLQW��DQG�WKHQ��H�FDQ�
����H�FDQ�EH�GRQH��
�
7�(�&2857���R��V�WKDW��0U��6DPSVRQ"�
�
05��6�03621��,W��DV�P��VXJJHVWLRQ��VR�,�VWLOO�WRWDOO��DJUHH��LWK�LW��

(�KLELW�������������

� ,Q�FRQILUPLQJ�WKDW�WKH�SURSRVDO�FRQWHPSODWHG�WKDW�3ODLQWLII��RXOG�UHWDLQ�WKH�ULJKW�WR�SURFHHG�

DJDLQVW�'XVODN�DQG�6HVPDQ�VROHO��LQ�WKHLU�FDSDFLW��DV�LQGHSHQGHQW�FRQWUDFWRUV��WKH�&RXUW�PDGH�WKH�

IROOR�LQJ�VWDWHPHQW��
�
7�(�&2857���QG�,�WKLQN�KH�KDV�QR�SUREOHP��LWK�WKDW�EHFDXVH�WKDW�
�DV�KLV�LGHD���RX�NQR���VR�UHJDUGLQJ�WKH�IDFW�WKDW�LI�WKH��UH�LQGHSHQGHQW�
FRQWUDFWRUV��WKHUH�V�QR��DLYHU�RI�WKH�ULJKW�WR�VHHN�FRYHUDJH�IRU�WKLV�FDVH��
,�PHDQ�� ,�JHW� WKDW�EDVHG� XSRQ�WKH� LQVXUDQFH�SROLF����QG�QR�ELJ�GHDO�
WKHUH��
�

(�KLELW������������

� 7KH�KHDULQJ�FRQFOXGHG��LWK�WKH�&RXUW�VHWWLQJ�D�VWDWXV�FKHFN�IRU�WKH�IROOR�LQJ�GD���1RYHPEHU�

���������DW������D�P��LQ�RUGHU�WR�DIIRUG�WKH�SDUWLHV��LWK�WLPH�WR�GRFXPHQW�WKH�VWLSXODWLRQ���6HH�(�KLELW�

������������

� 2Q�1RYHPEHU���������DW������D�P�� �EHIRUH�WKH�6WDWXV�&KHFN���FRXQVHO�IRU�3ODLQWLII� VHQW�DQ�

HPDLO��D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW����DGYLVLQJ�WKDW�KH�KDG�PDGH�D�IH��PLQRU�FKDQJHV�

WR�WKH�UHOHDVH�LQ�OLJKW�RI�WKH�DJUHHPHQW�UHDFKHG�EHW�HHQ�WKH�SDUWLHV���7KH�HPDLO�FRXQVHO�IRU�3ODLQWLII�

VHQW�HQFORVHG�FRS��RI�D�GUDIW�6WLSXODWLRQ�KH��DV�DJUHHDEOH�WR�WKDW�SURYLGHG�DV�IROOR�V��
�
,7� ,6� �(5(��� 67,38/�7('� 7��7� )25� 7�(� 385326(6� 2)�
7�,6�/,7,��7,21��1'�)25��1���1'��//�,668(6��
5(/�7('�72�6,021(�58662�6�&/�,06��1'�6(77/(0(17��
7��7� ,1� �8�867� ����� �27�� '()(1'�17� 5,&��5'�
'86/�.� �1'� '()(1'�17� -867,1� 6(60�1� :(5(�
1�785�/� 3(56216� :�2� :(5(� ,1� 7�(� 6(59,&(� 2)�
6815,6(� 9,//�6� ,;� �20(2:1(56� �662&,�7,21� �6�
,1'(3(1'(17�&2175�&7256��:�20�6815,6(�9,//�6�,;�
�20(2:1(56� �662&,�7,21� &203(16�7('� :,7��
:��(6�� �1'� :�20� 6815,6(� 9,//�6� ,;� �20(2:1(56�
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�662&,�7,21���'�7�(�5,��7�72�',5(&7��1'�&21752/�
:�,/(�'86/�.��1'�6(60�1�3(5)250('�6(59,&(6�)25�
6815,6(�9,//�6�,;��20(2:1(56��662&,�7,21��������
�

(�KLELW����S����

� 7KH�SDUWLHV�VXEVHTXHQWO��DSSHDUHG�DW�WKH�6WDWXV�&KHFN�ODWHU�WKDW�PRUQLQJ��(�KLELW������W�WKH�

KHDULQJ�� FRXQVHO� IRU� 3ODLQWLII� PDGH� WKH� IROOR�LQJ� UHSUHVHQWDWLRQ� WR� WKH� &RXUW� UHJDUGLQJ� UHFHQW�

GHYHORSPHQWV��
�
6R�SHUKDSV�WKH�&RXUW�FRXOG�VD����RX�NQR���LI�0U��)LQN�DQG�KLV�FOLHQW�
DJUHH�WR��KDW�0U��6DPSVRQ�SURSRVHG�WKLV�PRUQLQJ��DQG�QR�RQH�HOVH�KDV�
DQ��REMHFWLRQ�RQ�WKLV�6XQULVH�HPSOR�HH�'XVODN�6HVPDQ�WKLQJ�WKHQ��H�OO�
JR�DKHDG�DQG�VLJQ��KDW�0U��6DPSVRQ�SURSRVHG�WKLV�PRUQLQJ���QG�WKDW�V�
JRLQJ�WR�EH�GRQH��
�
�QG�LI�IRU�VRPH�UHDVRQ�0U��)LQN�V�FOLHQW�GRHVQ�W�DJUHH��WKHQ��H�OO�GR�WKH�
RWKHU�SURSRVDO�0U��6DPSVRQ�VHW�XS��KLFK�LV��H�DOO�MXVW�DOO�UHOHDVH�HDFK�
RWKHU�SXUVXDQW�WR�WKH�WHUPV�WKDW��HUH�SODFHG�RQ�WKH�UHFRUG�RQ�WKH���WK��
DQG���WK��KLFK�DUH�LQFRUSRUDWHG�E��WKLV�UHIHUHQFH��DQG��H�OO�MXVW�GR�LW�
WKDW��D���

(�KLELW�������������

� ,Q�UHVSRQVH��WKH�&RXUW�PDGH�WKH�IROOR�LQJ�FRPPHQW��
�
7KHUH�DSSHDUV�WR�EH�D�VLJQLILFDQW�SUREDELOLW��WKDW�EDVHG�XSRQ�WKH�DFWLRQ�
RI� WKH� SDUWLHV�� DQG� PRUH� VSHFLILFDOO�� 0U�� )LQN�� WKDW� �H� KDYH� DQ�
DJUHHPHQW�LQ�SULQFLSOH�DV�WR�WKH�ODQJXDJH�WKDW��LOO�EH�LQ�WKH�DJUHHPHQW��
�HFDXVH� �KDWHYHU� FKDQJHV� �HUH� PDGH� DV� LW� UHODWHG� WR� WKH� W�R�
SXWDWLYH�LQGHSHQGHQW�FRQWUDFWRU���KDWHYHU�VWDWXV�WKH��KDYH��DSSDUHQWO��
WKHUH�LV�VRPH�VRUW�RI�DJUHHPHQW�DV�WKH�W�SH�RI�ODQJXDJH�WKDW��RXOG�EH�
DSSURSULDWH���QG�VR�DOO��H�KDYH�WR�GR�DW�WKLV�SRLQW�LV��
WKLV��(LWKHU�LW�V�DSSURYHG�RU�LW�V�QRW�DSSURYHG���
�
,I�LW�V�DSSURYHG��WKHQ��H�UH�GRQH��7KHUH�V�QR�QHHG�IRU�OD��DQG�PRWLRQ��
7KHUH�V� QR� QHHG� IRU� DQ�� GHFLVLRQV� IURP� PH�� ,� �RXOG� DQWLFLSDWH� WKH�
FKHFNV��RXOG�EH�H�FKDQJHG�VKRUWO���
�

(�KLELW������������

�� 7KH��2��DQG�LWV�LQVXUHU�XOWLPDWHO��DJUHHG�WR�WKH�UHYLVLRQV��OHDGLQJ�WR�WKH�IXOO�H�HFXWLRQ�RI�

WKH�UHOHDVH�DJUHHPHQW��LQFOXGLQJ�WKH�VWLSXODWLRQ��DQG�WKH�GLVEXUVHPHQW�RI�WKH�SURFHHGV���6HH�0RWLRQ��

(��������DVHG�RQ�WKHVH�FLUFXPVWDQFHV��LW�LV�SDWHQW�DQG�FOHDU�WKDW�3ODLQWLII�DJUHHG�WR�UHOHDVH�'XVODN�DQG�

6HVPDQ�IRU�DQ��OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�DV��2��HPSOR�HHV�VXFK�WKDW�WKH�FODLPV�DJDLQVW�

HDFK��HUH�OLPLWHG�WR�WKHLU�FRQGXFW��LI�DQ���DV�LQGHSHQGHQW�FRQWUDFWRUV��

� 3ODLQWLII�SURFHHGHG�WR�REWDLQ�D�GHIDXOW�MXGJPHQW�DJDLQVW�'XVODN�DQG�6HVPDQ�RQ�'HFHPEHU�����
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�������6HH�(�KLELW�����:KLOH�WKH�MXGJPHQW�LWVHOI�LQFOXGHV�QR�OLPLWLQJ�YHUELDJH��LW�LV�QR��HYLGHQW�WKDW�

WKH�MXGJPHQW�LV�EDVHG�RQ�FRQWHQWLRQV�WKDW�HDFK��HUH��2��HPSOR�HHV�DV�HYLGHQFHG�E��WKH�IROOR�LQJ��

� �� 3ODLQWLII�ILOHG�D�FRXQWHUFODLP�LQ�FRQQHFWLRQ��LWK�D�FRYHUDJH�DFWLRQ�WKH�LQVXUHU�IRU�WKH�
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