
IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

*** 
 

SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION, 

 

Appellant, 

 

vs. 

 

SIMONE RUSSO, 

 

Respondent. 

 

Case No. 83115 

 

 

 

 

 
 

 

APPELLANT’S APPENDIX 

VOLUME 7 

 

 

 

 

ROBERT L. EISENBERG (SBN 950) 

SARAH M. MOLLECK (SBN 13830) 

LEMONS, GRUNDY & EISENBERG 

6005 Plumas Street, Third Floor 

Reno, NV  89519 

775-786-6868 

775-786-9716 fax 

rle@lge.net 

smm@lge.net 

ATTORNEYS FOR APPELLANT 
   

Electronically Filed
Jun 08 2022 02:56 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 83115   Document 2022-18288

mailto:rle@lge.net
mailto:smm@lge.net


i 
 

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 4/6/17 1 1-9 
 
2. Motion to Amend Complaint 11/29/17 1 10-16 
 
  Exhibit 1: Amended Complaint  1 17-25 
  [November 27, 2017] 
 
3. Supplement to Motion to Amend 12/22/17 1 26-31 
 Complaint 
 
  Exhibit 1: Amended Complaint  1 32-41 
 
4. Court Minutes re Plaintiff’s 1/16/18 1 42 
 Motion to Amend Complaint 
 
5. Amended Complaint 1/16/18 1 43-51 
 
6. Defendant Sunrise Villas IX 2/6/18 1 52-59 
 Homeowners Association’s  
 Answer to Plaintiff’s Amended 
 Complaint 
 
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61 
 Amend Complaint 
 
8. Summons [Richard Duslak] 2/15/18 1 62-63 
 
9. Defendant Sunrise Villas IX 7/10/18 1 64-75 
 Homeowners Association’s 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Al  1 76-78 
  Stubblefied in Support of 
  Sunrise Villas IX Homeowners 
  Association’s Motion for 
  Summary Judgment 
  [July 6, 2018] 
 
  Exhibit B: Declaration of   1 79-132 
  Covenants, Conditions and 
  Restrictions for Sunrise Villas IX 
 
  Exhibit C: Amended Complaint  1 133-142 
  [January 16, 2018] 
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ii 
 

 
(Cont. 9) Exhibit D: Amendment No. 8  1 143-145 
  to the CC&Rs of Sunrise 
  Villas IX Homeowners 
  Association 
 
 10. Plaintiff’s Opposition to Defendant 7/27/18 1 146-159 
 Sunrise Villas IX HOA’s Motion 
 for Summary Judgment 
 
  Exhibit 1: Affidavits of Simone  1 160-170 
  Russo, M.D. and Barbara Russo 
 
  Exhibit 2: Sunrise Villas IX  1 171-185 
  Homeowners Association Inc. 
  Amendments to Covenants, 
  Conditions and Restrictions 
  Approved April 22, 1983 by 
  Action of the Board of Directors 
 
  Exhibit 3: Recorded Interview  1 186-191 
  of J&G Lawn Maintenance 
  Employee, Tom Bastian 
  11/30/2016 
 
11. Supplement to Plaintiff’s Opposition 7/30/18 1 192-194 
 to Defendant Sunrise Villas IX 
 HOA’s Motion for Summary  
 Judgment 
 
  Exhibit 1: Affidavits of Simone  1 195-205 
  Russo, M.D. and Barbara Russo 
  [July 27, 2018] 
 
12. Defendant Sunrise Villas IX 8/10/18 1 206-216 
 Homeowners Association’s 
 Omnibus Reply in Support of its 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Amanda  1 217-219 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
13. Order Denying Defendant’s Motion 9/26/18 1 220-221 
 for Summary Judgment 
 
14. Notice of Entry 9/26/18 1 222-224 
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iii 
 

 
(Cont. 14) Exhibit 1: Order Denying  1 225-227 
  Defendant’s Motion for 
  Summary Judgment 
 
15. Amended Order Denying Sunrise 11/20/18 1 228-229 
 Villas IX Homeowners Association’s 
 Motion for Summary Judgment 
 
16. Notice of Entry of Amended Order 11/30/18 1 230-232 
 Denying Sunrise Villas IX 
 Homeowners Association’s Motion 
 for Summary Judgment 
 
  Exhibit A: Amended Order  1 233-235 
  Denying Sunrise Villas IX 
  Homeowners Association’s 
  Motion for Summary Judgment 
  [November 20, 2018] 
 
17. Default [Richard Duslak] 9/4/19 1 236-237 
 
18. Summons [Justin Sesman] 9/5/19 1 238-239 
 
19. Default [Justin Sesman] 9/13/19 1 240-241 
 
20. Defendants / Cross-Defendants 10/16/19 2 242-252 
 Cox Communications Las Vegas, 
 Inc. dba Cox Communications 
 and IES Residential, Inc.’s (1) 
 Motion for Determination of Good 
 Faith Settlement and (2) Motion 
 for Summary Judgment 
 
  Exhibit 1: Defendant  2 253-262 
  Bushbaker’s Answer and 
  Cross-Claim Against Cox 
  Communications 
  [May 17, 2017] 
 
  Exhibit 2: Defendant / Cross-  2 263-273 
  Defendant J. Chris Scarcelli’s 
  Answer to Defendant / Cross- 
  Claimant Kevin Bushbaker’s 
  Amended Cross-Claim and 
  Cross-Claims Against Cox 
  Communications, Sunrise  
  Villas IX Homeowners 
  Association, J&G Lawn 
  Maintenance and PWJAMES 
  Management & Consulting, LLC  
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iv 
 

 
21. Defendant Sunrise Villas IX 10/17/19 2 274-276 
 Homeowners Association’s 
 Joinder to Defendants, IES 
 Residential, Inc. and Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications’ Motion 
 for Determination of Good Faith 
 Settlement 
 
22. Court Minutes re Defendants /  10/18/19 2 277 
 Cross-Defendants Cox 
 Communication Las Vegas, Inc. 
 dba Cox Communications and 
 IES Residential, Inc.’s (1) Motion 
 for Determination of Good Faith 
 Settlement and (2) Motion for 
 Summary Judgment 
 
23. Application for Judgment by Default 10/31/19 2 278-282 
 
24. Notice of Hearing Re: Default 10/31/19 2 283-284 
 
117.* Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
  (Sunrise) Re: proposed release 
  and waiting for carrier to sign 
  off  
 
  Exhibit 2: Email from Turtzo  17 3769-3770 
  (Cox) re: also waiting for 
  approval of the release 
 
25. Order Granting Defendant / Cross- 11/7/19 2 285-287 
 Defendants Cox Communications 
 Las Vegas, Inc. dba Cox  
 Communications and IES Residential, 
 Inc.’s Motion for Determination of 
 Good Faith Settlement 
 
  

 
* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to 
the appendix after the first 17 volumes were complete and already numbered 
(3,750 pages) 
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26. Notice of Entry Order Granting  11/8/19 2 288-290 
 Defendant / Cross-Defendant, Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications and  
 IES Residential, Inc.’s Motion for 
 Determination of Good Faith 
 Settlement 
 
  Order Granting Defendant /   2 291-293 
  Cross-Defendants Cox 
  Communications Las Vegas, 
  Inc. dba Cox Communications 
  And IES Residential, Inc.’s 
  Motion for Determination of 
  Good Faith Settlement 
  [November 11, 2019] 
 
27. Court Minutes Re: Plaintiff’s 12/17/19 2 294 
 Application for Judgment by 
 Default 
 
28. Default Judgment 12/17/19 2 295-296 
 
29. Notice of Entry 12/17/19 2 297-299 
 
  Exhibit 1: Default Judgment  2 300-302 
  [December 17, 2019] 
 
30. Register of Actions [Minutes Re: 12/17/19 2 303-304 
 Motion for Default Judgment] 
 
31. Civil Order to Statistically Close 5/14/20 2 305 
 Case 
 
32. Plaintiff’s Motion for Judicial  11/2/20 2 306-310 
 Assignment of Cause of Action 
 
33. QBE Insurance Corporations 11/16/20 2 311-327 
 Motion to Intervene and Opposition 
 to Motion to Assign Rights Against 
 QBE 
 
  Exhibit A: Complaint for  2 328-333 
  Declaratory Relief 
  [November 16, 2020] 
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vi 
 

 
(Cont. 33) Exhibit B: Declaration of  2 334-337 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
34. QBE Insurance Corporation’s 11/17/20 2 338-352 
 Amended Motion to Intervene 
 and Opposition to Motion to Assign 
 Rights Against QBE 
 
  Exhibit A: Complaint for  2 353-358 
  Declaratory Relief 
  [November 16, 2020] 
 
  Exhibit B: Declaration of  2 359-361 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
  Exhibit C: Settlement  2 362-386 
  Agreement and Release 
  [November 17, 2020] 
 
35. Opposition to Non-Party QBE 11/25/20 2 387-397 
 Insurance Corporation’s Motion 
 to Intervene and Formal Withdrawal 
 of Plaintiff’s Motion for Judicial 
 Assignment of Cause of Action 
 
  Exhibit 1: Defendant Sunrise  2 398-406 
  Villas IX Homeowner 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of  
  Interrogatories [March 2, 2018] 
 
  Exhibit 2: Motion to Amend  2 407-423 
  Complaint [November 29, 2017] 
 
  Exhibit 3: Amended Complaint  2 424-433 
  [January 16, 2018] 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

vii 
 

 
(Cont. 35) Exhibit 4: Letter dated   2 434-435 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 5: Letter dated  2 436-437 
  November 4, 2020 regarding 
  litigation against Sesman, 
  Duslak, and PW James 
  Management & Consulting 
 
  Exhibit 6: Summons for  2 438-440 
  Justin Sesman [January 16, 2018] 
 
  Exhibit 7: Default for  2 441-443 
  Justin Sesman 
  [September 13, 2019] 
 
36. QBE Insurance Corporation’s  12/8/20 2 444-446 
 Withdrawal of its Amended 
 Motion to Intervene 
 
  Exhibit A: Stipulation between  2 447-449 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  Related to Case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [December 8, 2020] 
 
37. Motion to Intervene to Enforce 1/4/21 2 450-457 
 Settlement 
 
  Exhibit 1: Settlement  2 458-481 
  Agreement and Release 
 
  Exhibit 2: Simone Russo’s  3 482-511 
  Answer to Plaintiff’s Complaint 
  for Declaratory Relief and 
  Counterclaim 
  [December 22, 2020] 
 
  Exhibit 3: Simone Russo’s  3 512-546 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
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viii 
 

 
38. Clerk’s Notice of Nonconforming 1/7/21 3 547-549 
 Document 
 
39. Request for Hearing 1/7/21 3 550-551 
 [Motion to Intervene to Enforce 
 Settlement filed by Intervenor 
 QBE on 1/4/21] 
 
40. Defendant Sunrise Villas IX 1/7/21 3 552-554 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
41. Notice of Hearing Re: QBE 1/8/21 3 555 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
42. Opposition to Non-Party QBE 1/15/21 3 556-580 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Defendant Sunrise  3 581-589 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories 
 
  Exhibit 2: Letter dated   3 590-597 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s  3 598-634 
  Transcript of Motions dated 
  October 18, 2019 
 
  Exhibit 4: Settlement  3 635-658 
  Agreement and Release 
   
  Exhibit 5: Notice of Entry  3 659-665 
 
  Exhibit 6: Compliant for   3 666-671 
  Declaratory Relief 
  [November 16, 2020] 
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ix 
 

 
(Cont. 42) Exhibit 7: Simone Russo’s  3 672-710 
  Answer to Plaintiff’s  4 711-846 
  Complaint for Declaratory 
  Relief and Counterclaim 
  [December 22, 2020] 
 
  Exhibit 8: Simone Russo’s  4 847-880 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
 
  Exhibit 9: Answer, Counterclaim  4 881-920 
  and Third-Party Complaint 
  [January 4, 2021] 
 
  Exhibit 10: Voluntary Dismissal  4 921-922 
  of Russo’s Original Counterclaim 
  and Amended Counterclaim 
  [January 11, 2021] 
 
43. Amended Certificate of Service 1/19/21 4 923-924 
 [Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion  
 to Enforce Settlement] 
 
44. Plaintiff’s Supplement to Opposition 1/19/21 4 925-929 
 to Non-Party QBE Insurance 
 Corporation’s Second Motion to 
 Intervene and Motion to “Enforce” 
 Settlement 
 
45. Motion to Set Aside and/or Amend 1/21/21 4 930-941 
 Judgment 
 
  Exhibit 1: Reporter’s Transcript  5 942-968 
  of Hearing dated October 16, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  5  969-998 
  of Motions dated October 18, 
  2019 
 
  Exhibit 3: Plaintiff’s Motion to  5 999-1019 
  Compel Settlement on Order 
  Shortening Time 
  [November 1, 2019] 
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(Cont. 45) Exhibit 4: Reporter’s Transcript  5 1020-1066 
  of Hearing dated November 
  7, 2019 
 
  Exhibit 5: November 8, 2019  5 1067-1083 
  Email Correspondence 
 
  Exhibit 6: Reporter’s Transcript  5 1084-1116 
  of Hearing dated November 8, 
  2019 
 
  Exhibit 7: Settlement  5 1117-1140 
  Agreement and Release 
 
  Exhibit 8: Default Judgment  5 1141-1143 
  [December 17, 2019] 
 
  Exhibit 9: Court Minutes Re:  5 1144-1145 
  Plaintiff’s Application for 
  Judgment by Default 
  [December 17, 2019] 
 
  Exhibit 10: Answer, Counterclaim  5 1146-1185 
  and Third-Party Complaint 
  [January 4, 2021] 
 
46. Joinder to Motion to Set Aside 1/22/21 5 1186-1189 
 and/or Amend Judgment 
 
  Exhibit A: First Amended   6 1190-1197 
  Complaint for Declaratory 
  Relief [December 23, 2020] 
 
  Exhibit B: Simone Russo’s  6 1198-1213 
  Amended Answer to Plaintiff’s 
  Amended Complaint for 
  Declaratory Relief 
 
47. Motion to Enforce Settlement 1/22/21 6 1214-1222 
 
  Exhibit 1: Defendant Sunrise  6 1223-1231 
  Villas IX Homeowners  
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
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(Cont. 47) Exhibit 2: Letter dated   6 1232-1233 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s Transcript  6 1234-1270 
  of Motions dated October 18, 
  2019 
 
48. Notice of Hearing Re: Plaintiff’s 1/25/21 6 1271 
 Motion to Enforce Settlement 
 
49. Notice of Hearing Re: Defendant’s 1/25/21 6 1272 
 Motion to Set Aside and/or Amend 
 Judgment 
 
50. Request for Judicial Notice 1/26/21 6 1273-1274 
 
  Exhibit 1: Motion to Dismiss  6 1275-1281 
  [January 25, 2021] 
 
51. Association of Counsel for 2/1/21 6 1282-1284 
 Defendant Sunrise Villas IX 
 Homeowners Association 
 
 
52. Amended Association of Counsel 2/1/21 6 1285-1287 
 for Defendant Sunrise Villas IX 
 Homeowners Association 
 
53. Plaintiff’s Second Supplement to 2/1/21 6 1288-1293 
 Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Reporter’s Transcript  6 1294-1340 
  of Hearing dated November 7, 
  2019 
 
54. Opposition to Motion to Set Aside 2/1/21 6 1341-1363 
 and/or Amend Judgment 
 
  Exhibit 1: Reporter’s Transcript  6 1364-1400 
  of Motions dated October 18, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  7 1401-1447 
  of Motions dated November 7, 
  2019 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xii 
 

 
(Cont. 54) Exhibit 3: Settlement  7 1448-1471 
  Agreement and Release 
 
  Exhibit 4: Default Judgment  7 1472-1474 
  [December 17, 2019] 
 
55. Consolidated Brief Re: QBE’s 2/4/21 7 1475-1485 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
  Exhibit C: January 27, 2021  7 1486-1488 
  Email Correspondence 
 
  Exhibit D: January 29, 2021  7 1489-1494 
  Email Correspondence 
 
56. Defendant Sunrise HOA Villas IX 2/4/21 7 1495-1512 
 Homeowners Association’s  
 Consolidated Opposition to 
 Plaintiff’s Motions to Enforce  
 Settlement and Reply to QBE’s 
 Motion to Enforce 
 
  Motion to Set Aside and/or  7 1513-1524 
  Amend Judgment 
  [January 21, 2021] 
 
  Plaintiff’s Second Supplement  7 1525-1577 
  To Opposition to Non-Party 
  QBE Insurance Corporation’s 
  Second Motion to Intervene  
  and Motion to “Enforce” 
  Settlement [February 1, 2021] 
 
  Defendant Sunrise Villas IX  7 1578-1585 
  Homeowners Association’s 
  Second Supplemental Response 
  to Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
57. Errata to Defendant Sunrise HOA 2/4/21 7 1586-1588 
 Villas IX Homeowners 
 Association’s Consolidated 
 Opposition to Plaintiff’s Motion to 
 Enforce Settlement and Reply to 
 QBE’s Motion to Enforce as to 
 Exhibits Cover Sheets Only 
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xiii 
 

 
(Cont. 57) Exhibit 11: Motion to Set Aside  7 1589-1601 
  and/or Amend Judgment 
  [January 21, 2021] 
 
  Exhibit 12: Plaintiff’s Second  8 1602-1655 
  Supplement to Opposition to 
  Non-Party QBE Insurance  
  Corporation’s Second Motion 
  to Intervene and Motion to 
  “Enforce” Settlement 
  [February 1, 2021] 
 
  Exhibit 13: Defendant Sunrise  8 1656-1664 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
58. Suggestion of Death upon the  2/4/21 8 1665-1668 
 Record of Defendant J. Chris 
 Scarcelli Pursuant to NRCP 25(A) 
 
59. Minute Order Re: Hearing on  2/4/21 8 1669-1670 
 2/11/21 at 9:05 a.m. 
 
60. Defendant Sunrise Villas IX 2/5/21 8 1671-1673 
 Homeowners Association’s 
 Joinder to Intervene QBE 
 Insurance Corporation’s 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
61. Request for Judicial Notice in  2/9/17 8 1674-1676 
 Support of Consolidated Brief 
 Re: QBE’s Motion to Intervene 
 to Enforce Settlement and 
 Plaintiff’s Motion to Enforce 
 Settlement 
 
  Exhibit 14: Response to  8 1677-1821 
  Plaintiff’s / Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
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xiv 
 

 
62. Defendant Sunrise Villas IX 2/9/21 8 1822-1824 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice in Support of 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
63. First Supplement to Opposition 2/10/21 8 1825-1827 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
64. Request for Judicial Notice in 2/12/21 8 1828 
 Support of Opposition to Plaintiff’s 
 Motion to Enforce Settlement 
 
  Exhibit 15: Reply in Response  8 1829-1833 
  to Motion to Dismiss 
  [February 12, 2021] 
 
65. Reply to Opposition to Motion 2/17/21 8 1834-1844 
 to Enforce Settlement 
 
66. Errata to Reply to Opposition to 2/18/21 8 1845-1847 
 Motion to Enforce Settlement 
 
67. Second Supplement to Opposition  2/22/21 9 1848-1853 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Declaration of  9 1854-1855 
  Richard Duslak 
  [February 8, 2021] 
 
  Exhibit 2: PW James  9 1856-1877 
  Management & Consulting, LLC 
  Payroll Check Journal Report 
 
  Exhibit 3: Affidavit of Amanda  9 1878-1880 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
68. Minute Order Re: Hearing on  2/25/21 9 1881-1882 
 3/3/21 at 1:30 p.m. 
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xv 
 

 
69. Defendant Sunrise HOA Villas IX 2/25/21 9 1883-1892 
 Homeowners Association’s Reply 
 to Plaintiff’s Opposition to Motion 
 to Set Aside and/or Amend 
 Judgment 
 
  Exhibit A: Settlement   9 1893-1916 
  Agreement and Release 
 
  Exhibit B: March 28, 2007  9 1917-1919 
  article by Julie Sloan for 
  CNN Money regarding 
  AdvanstaffHR 
 
  Exhibit C: Webpage for  9 1920-1923 
  AdvanstaffHR 
 
70. Third Supplement to Opposition 2/25/21 9 1924-1927 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: February 25, 2021  9 1928-1930 
  Email Correspondence 
 
71. Fourth Supplement to Opposition 2/25/21 9 1931-1934 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Opinion, Jane Doe v.  9 1935-1962 
  La Fuente, Inc., 137 Nev.Adv.Op 
  3 (2021) 
 
72. Defendant Sunrise HOA Villas IX 3/2/21 9 1963-1968 
 Homeowners Association’s Reply 
 to Plaintiff’s Third and Fourth 
 Supplements to His Opposition 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit A: March 1, 2021  9 1969-1971 
  Email Correspondence 
 
73. Motion for Substitution of Party 3/4/21 9 1972-1977 
 
74. Post Hearing Brief on Opposition 3/5/21 9 1978-1983 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xvi 
 

 
75. Response to Plaintiff’s Post 3/9/21 9 1984-1988 
 Hearing Brief Re: Defendant’s 
 Motion to Set Aside the Judgment 
 
76. Opposition to Plaintiff’s Motion 3/11/21 9 1989-1993 
 to Substitute Undersigned Counsel 
 as Representative for Defendant 
 J. Chris Scarcelli 
 
77. Reply to Response to Post Hearing 3/11/21 9 1994-1999 
 Brief on Opposition to Motion to 
 Set Aside and/or Amend Judgment 
 
78. Reply to Opposition to Motion for 3/15/21 9 2000-2005 
 Substitution of Party 
 
79. Request for Judicial Notice 3/20/21 9 2006-2007 
 
  Exhibit 20: Emergency Motion  9 2008-2024 
  to Stay and/or Extend Pretrial 
  Deadlines [March 4, 2021] 
 
  Exhibit 21: Third-Party  9 2025-2029 
  Defendant Sunrise Villas IX 
  Homeowners’ Association’s 
  Joinder to Plaintiff/Counter- 
  Defendant QBE Insurance 
  Corporation’s Emergency 
  Motion to Stay and/or Extend 
  Pretrial Deadlines [March 5, 2021]  
 
  Exhibit 22: Opposition to  9 2030-2035 
  Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
  [March 10, 2021] 
 
  Exhibit 23: Response to  9 2036-2051 
  Plaintiff’s/Counter-Defendant’s 
  Emergency Motion to Stay and/or 
  Extend Pretrial Deadlines 
  [March 10, 2021]  
 
  Exhibit 24: Reply to Response  9 2052-2057 
  to Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
 
  Exhibit 25: March 18, 2021  9 2058-2059 
  email from counsel for Duslak 
  and Sesman 
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xvii 
 

 
(Cont. 79) Exhibit 26: Counterclaimants’  10 2060-2114 
  Motion to Amend Answer, 
  Counterclaim and Third-Party 
  Complaint 
 
80. Defendant Sunrise Villas IX 3/22/21 10 2115-2117 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice 
 
81. Defendant Sunrise Villas IX 3/29/21 10 2118-2122 
 Homeowners Association’s 
 Addendum to its Joinder to 
 Intervenor QBE Insurance  
 Corporation’s Request for Judicial 
 Notice in Support of the Pending 
 Motions Re: Setting Aside the 
 Default and Settlement Agreement 
 
82. Reply to Sunrise’s Addendum to 3/29/21 10 2123-2131 
 QBE’s Request for Judicial Notice 
 
83. Supplement to Reply to Sunrise’s 3/30/21 10 2132-2136 
 Addendum to QBE’s Request for 
 Judicial Notice 
 
  Exhibit 1: Errata to Motion to  10 2137-2140 
  Compel Discovery Responses 
  (Document No. 55) 
 
84. Minute Order Re: Order Denying 3/31/21 10 2141-2142 
 Intervention 
 
85. Defendant Sunrise Villas IX 4/13/21 10 2143-2146 
 Homeowners Association’s 
 Request for Judicial Notice in 
 Support of the Pending Motions 
 Re Setting Aside the Default and 
 Settlement Agreement 
 
  Exhibit A: Third-Party Plaintiff  10 2147-2162 
  Richard Duslak’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of 
  Interrogatories [April 2, 2021] 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xviii 
 

 
(Cont. 85) Exhibit B: Third-Party Plaintiff  10 2163-2178 
  Justin Sesman’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of  
  Interrogatories [April 2, 2021] 
 
  Exhibit C: Response to  10 2179-2290 
  Plaintiff’s/Counter-Defendant’s  11 2291-2323 
  Motion to Dismiss 
  [February 8, 2021] 
 
86. Reply to Sunrise’s Latest Request 4/15/21 11 2324-2329 
 for Judicial Notice 
 
  Exhibit 1: Response to  11 2330-2474 
  Plaintiff’s/Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  Exhibit 2: Reporter’s Transcript  12 2475-2618 
  of Motions dated March 3, 2021 
 
87. Order on Motion to Intervene to 4/22/21 12 2619-2630 
 Enforce Settlement 
 
88. Order on Motion to Substitute 4/22/21 12 2631-2635 
 
89. Notice of Entry 4/22/21 12 2636-2638 
  
  Exhibit 1: Order on Motion to  12 2639-2651 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
90. Notice of Entry 4/22/21 12 2652-2654 
 
  Exhibit 1: Order on Motion to  12 2655-2660 
  Substitute 
  
91. Minute Order: Pending Motions 5/3/21 12 2661-2662 
 
92. Motion to Amend and/or Modify 5/7/21 12 2663-2668 
 Order 
 
  Exhibit A: Minute Order for  12 2669-2671 
  March 31, 2021 
 
  Exhibit B: April 1, 2021 Email  12 2672-2675 
  Correspondence 
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xix 
 

 
(Cont. 92) Exhibit C: April 5, 2021 Email  12 2676-2678 
  Correspondence 
 
  Exhibit D: April 5, 2021 Email  12 2679-2687 
  Correspondence with a redline 
  version of the Order 
 
  Exhibit E: April 22, 2021 Email  12 2688-2698 
  Correspondence 
 
  Exhibit F: Order on Motion to  12 2699-2711 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
  Exhibit G: Proposed Order Re:  12 2712-2717 
  Motion to Intervene to Enforce 
  Settlement, clean version 
  of the redlined Order (Ex. D) 
 
93. Defendant Sunrise Villas IX  5/10/21 12 2718-2720 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Amend and/or Modify Order 
 
94. Opposition to Motion to Amend 5/13/21 13 2721-2731 
 and/or Modify Order 
 
  Exhibit 1: Minute Order for  13 2732-2734 
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BRIEF Case No.: A753606

BREF
Ramiro Morales
State Bar No.: 7101
William C. Reeves
State Bar No.: 8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Intervenor
QBE Insurance Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A753606
Dept: XVI

CONSOLIDATED BRIEF RE: QBE'S
MOTION TO INTERVENE TO ENFORCE
SETTLEMENT AND PLAINTIFF'S
MOTION TO ENFORCE SETTLEMENT

Hearing Dates: February 11 and 25, 2021

Proposed Intervenor QBE hereby submits the following consolidated brief in which it both

replies to its Motion to Intervene and Enforce Settlement and opposes Plaintiff's Motion to Enforce

Settlement.1

Introduction

At bottom, the dispute between the parties centers around whether the settlement reached in

this case is binding and enforceable such that default judgment entered by this Court on December

17, 2019 is valid or void. HOA Motion to Set Aside Judgment, Exhibit 8. At the time the judgment

was entered, it is undisputed that Plaintiff had agreed to release Duslak and Sesman from any

liability as former HOA employees. HOA Motion to Set Aside Judgment, See Exhibits 4-7. In

obtaining the judgment, however, Plaintiff appears to have ignored his agreement to release Duslak

1 A hearing is set in connection with a third motion that Sunrise HOA filed for February 23, 2021. As the relief
requested in all three (3) motions is intertwined, QBE defers to this Court whether to consolidate all hearings.
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BRIEF Case No.: A753606

and Sesman as former HOA employees as evidenced by the following representation counsel for

Plaintiff recently made:

I completely agree the judgment is against them as individuals. My
point is my client never agreed to release them as employees.

See 01/29/21 Email, a copy of which is attached as Exhibit D.

Counsel's statement is perplexing as a few days earlier and in an effort to meet and confer,

the following email was sent by counsel for the HOA:

To confirm, you told me that Dr. Russo's judgment against Duslak &
Sesman is not based on their status as former employees of Sunrise.

You also advised that you mistakenly referred to them as "employees"
rather than independent contractors in both your answer to QBE's
Complaint and Cross-Complaint in the Federal action.

See 01/27/21 Email, a copy of which is attached as Exhibit C.

The email was followed by another sent by counsel for QBE memorializing the following:

David - per a separate email exchange between us, you stated as
follows (consistent with the exchange below):

The Judgment is not against Duslak or Sesman as employees . .

The record in this matter is very clear the judgment is against Duslak
and Sesman individually and is not premised on their liability as
employees . .2

Exhibit C.

Setting aside the fact that no ability exists to reconcile these statements, it is now apparent

that Plaintiff undertook no effort to limit the default judgment to the conduct of Duslak and Sesman

as independent contractors and not former HOA employees.3 Given this, the judgment violates the

2 Unfortunately no record exists in connection with the default judgment (i.e., no documents, no transcript). Despite
repeated requests, counsel for Plaintiff has refused to produce copies of documents presented to this Court in connection
with the default judgment such that no understanding exists as to the basis for the judgment.

3 While speculative, it would appear that counsel for Plaintiff was amenable to releasing Duslak and Sesman as former
HOA employees in 2019 based on the view that the issue did not bear on coverage under the insurance policy QBE
issued to Sunrise HOA. Counsel's recent conduct in trying to recast the settlement suggests/reflects misgivings
regarding the prior settlement, likely based on a closer review of the policy QBE issued. Unfortunately, these efforts
have resulted in a flurry of litigation, including the assertion by Duslak and Sesman of affirmative claims against both
QBE and the HOA, both of whom remain silent as to efforts to protect them from Plaintiff. HOA Motion, Ex. 10.
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BRIEF Case No.: A753606

terms of the settlement reached in this case such that it is invalid and void.

Accordingly, for the reasons set forth herein, QBE's Motion To Enforce the Settlement is

properly granted while Plaintiff's Motion to Enforce the Settlement is properly denied.

Discussion

A. QBE Is Entitled To Intervene As An Intended Third Party Beneficiary Of The Settlement
Reached In This Case.

NRCP 24 provides as follows:

(a) Intervention of Right. On timely motion, the court must permit
anyone to intervene who:

. . .

(2) claims an interest relating to the property or transaction that is the
subject of the action, and is so situated that disposing of the action
may as a practical matter impair or impede the movant's ability to
protect its interest, unless existing parties adequately represent that
interest.

(b) Permissive Intervention.

(1) In General. On timely motion, the court may permit anyone to
intervene who:

. . .

(B) has a claim or defense that shares with the main action a common
question of law or fact.

Intervention as a matter of right per NRCP 24(a) exists where the party shows that (1) it has

a sufficient interest in the subject matter of the litigation, (2) its ability to protect its interest would

be impaired if it does not intervene, (3) its interest is not adequately represented, and (4) its

application is timely. Am. Home Assurance Co. v. Eighth Judicial Dist. Court, 122 Nev. 1229

(2006). Meanwhile, a trial court has substantial discretion to permit for intervention per NRCP

24(b) when a proper showing has been made. Hairr v. First Jud. Dist. Ct., 132 Nev. 180 (2016).

QBE has met its burden to intervene as a matter of right based on the following:

• By funding the settlement, QBE has a direct interest in this case

• QBE's ability to protect itself is impaired if not afforded the opportunity to intervene

and enforce the settlement
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BRIEF Case No.: A753606

• By funding the settlement, QBE's interests are separate and distinct from the Sunrise

HOA (although they do overlap)

• The instant motion was filed promptly after learning that Plaintiff had disavowed

himself of the settlement reached in this case.

Based on these factors, QBE is entitled to intervene as a matter of right.

Regardless of any right to intervene, however, this Court has the discretion to let QBE

intervene per NRCP 24(b) given its interest in the settlement. In the separate coverage action

pending in Federal Court, Duslak and Sesman have sued both QBE and the HOA. See HOA

Motion, Exhibit 10, pp 9-39. Per this pleading, each contend that the insurance policy QBE issued

affords coverage for the default judgment as both were former HOA employees so as to qualify as

insureds under the policy. HOA Motion, Exhibit 10, ¶ ¶ 28, 33-35, 43, 48, 51-53, 80, 113-115. As

Duslak and Sesman have asserted claims against QBE and the HOA that expressly violate the terms

of the settlement reached in this case, QBE's interest in the settlement is direct and substantial. 4

In arguing otherwise, Plaintiff relies on case law in which an insurer that had never

participated in a case seeks to enter the case following the entry of a judgment in an effort to set it

aside. See, e.g., Lopez v. Merit Ins. Co., 109 Nev. 553 (1993). In this case, QBE is differently

situated since it it participated in this case and funded the settlement reached on behalf of Sunrise

HOA. In so doing, QBE simply seeks to enforce the settlement that it, along with others, both

agreed to and funded.

Nalder v. Eighth Judicial District, __ Nev. __, 462 P.3d 677 (2000), a case Plaintiff relies

upon, actually supports QBE's position. In that case, the trial court permitted an insurer to intervene

to address a settlement - precisely the circumstance at issue in this case.

Broadly speaking, Plaintiff has failed to cite to a case that bars an insurer from seeking to

enforce a settlement the insurer agreed to and funded. In the absence of any decisional law barring

4 The allegations mirror those Plaintiff previously asserted which were subsequently withdrawn on the premise that they
were mistakenly asserted in the fact of concerns raised regarding Rule 11. Meanwhile, counsel for Duslak and Sesman
has declined to explain why each has not joined with QBE and the HOA to set aside the default judgment. While
speculative, it may be the case that each now has an ulterior motive of trying to manufacture insurance coverage so as to
actually prefer that each are judgment debtors. Of significance, no indication exists that either have paid any sums
toward the judgment such that the document simply serves as a conduit to sue for profit both QBE and the HOA.
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intervention in these circumstances, it is respectfully submitted that QBE should be permitted to

intervene in this matter given its role and direct interest in the outcome of the settlement.

B. QBE's Motion Is Properly Granted.

Per above, counsel for Plaintiff recently represented the following regarding the settlement

reached in this case and the subsequently entered default judgment:

I completely agree the judgment is against them as individuals. My
point is my client never agreed to release them as employees.

Exhibit D.

This statement runs counter to the settlement reached between the parties and confirms that

the judgment was obtained under false pretenses.

As this Court is aware, difficulties were encountered regarding the scope and extent of the

carve out of Duslak and Sesman, leading to a November 7, 2019 hearing before this Court to

address the scope and extent of the release. See HOA Motion, Exhibit 4. The hearing was

necessitated by the fact while the parties had agreed to reduce the settlement to writing, a core

dispute arose regarding the carve out of Duslak and Sesman. See HOA Motion, Ex. 2, 9:21-22. 5

In summarizing the dispute, counsel for HOA advised the the Court as follows:

The hold up, and Mr. Sampson I think said it but I'll say it again, I
think the real hold up right now is whether or not the release that we
negotiated was intended to cover Mr. Sesman and Duslak, D-U-S-L-
A-K, I think. Actually, I've got it in front of me. Okay. Duslak, D-U-
S-L-A-K, and Sesman, S-E-S-M-A-N, if they were considered
employees of Sunrise.

There's never been one bit of evidence in this case that they were
employees. It was always that they were independent contractors. But
as I'm sure the Court has dealt with thousands of settlements, when
you settle with an entity, you are settling with the employees too.

There's nothing in Mr. Sampson's amended complaint that even
suggests or asserts that either one of these gentlemen is an employee.
There is nothing in any one of his disclosures that asserts they're
employees.

So the idea here is that not only is Sunrise getting itself out of the
case, but it's also getting out its employees, which also includes board

5 As reflected in the record, the settlement was to be funded by insurers, thereby confirming QBE's interest and standing
as a third party beneficiary. See HOA Motion, Ex. 2, 8:19-24.
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members. Although, we didn't specifically say that on the record
either, but also Cox, IES, they're also getting their employees out.

HOA Motion, Exhibit 4, 16:12-17:25

Counsel for the HOA further stated as follows:

So I think that the only hang up is whether or not this settlement
includes Mr. Duslak and Mr. Sesman if they are found to be
employees of Sunrise. And I think that's it.

If they're not and they're independent contractors, then the settlement
agreement absolutely does not cover them. Would allow Mr. Sampson
to do what he needs to do. And even try to go after my client's
insurance carriers to see if there is coverage for them as independent
contractors. We all agree that -- that was one of the things that was
important to him. We aren't seeking to release that.

But to the extent they're employees, this should cover it. And I think, I
think that's really where we are, Judge.

HOA Motion, Exhibit 4, 18:6-23, see also 27:6-24.

Counsel for Plaintiff initially responded that while he had no evidence existed that Duslak

and Sesman were HOA employees, it was his view that the settlement did not necessarily

contemplate the release of them in any capacity. See Exhibit 4, 20:16-24:8. In that regard, counsel

for Plaintiff proceeded to make the following statement:

So I think it's improper for Sunrise to stand there while we're putting
the settlement on the record, and I say Sesman and Duslak are not
released in any way, shape, or form. They remain parties. We still
have all rights to proceed against them, and that's all fine and dandy
while we're on the record, and then to come back later in the release
and say, except they're not. Because if they're employees they're out.

HOA Motion, Ex. 4, 21:15-22.

In response to this comment, this Court stated as follows:

Because when you look at it from this perspective if there was truly
evidence -- I mean, this makes perfect sense. If there was evidence
that they were employees, there would not have been a default
judgment entered against them. There would have been motions to set
aside, answers, and the like. And that's pretty much the status of the
case because I can't -- I can't foresee either Mr. Lemkul or Mr. Fink
permitting an employee to be defaulted; right?

HOA Motion, Exhibit 4, 37:4-12.

In addressing this Court's concerns regarding the employee issue, counsel for Plaintiff made
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BRIEF Case No.: A753606

the following proposal:

Could we perhaps enter a stipulation on the record here and now that
for purposes of this litigation they're not employees?

HOA Motion, Exhibit 4, 37:13-15.

The proposal led to the following exchange:

MR. FINK: Good, your Honor. Mr. Sampson made an interesting
suggestion that I'd like to think about and that may work. That if we
say for the purposes of this litigation they weren't employees. That
may take care of all of this. I would just need to run that by my
people. But that may take care of all of our concerns at that point, and
then we can -- we can be done.

THE COURT: How's that, Mr. Sampson?

MR. SAMPSON: It was my suggestion, so I still totally agree with it.

HOA Motion, Exhibit 4, 40:4-14.

In confirming that the proposal contemplated that Plaintiff would retain the right to proceed

against Duslak and Sesman solely in their capacity as independent contractors, the Court made the

following statement:

THE COURT: And I think he has no problem with that because that
was his idea, you know, so regarding the fact that if they're
independent contractors, there's no waiver of the right to seek
coverage for this case. I mean, I get that based upon the insurance
policy. And no big deal there.

HOA Motion, Exhibit 4, 41:3-8.

The following day, counsel for Plaintiff sent an email advising that he had made a few minor

changes to the release in light of the agreement reached between the parties. The email counsel for

Plaintiff sent enclosed copy of a draft Stipulation he was agreeable to that provided as follows:

IT IS HEREBY STIPULATED THAT FOR THE PURPOSES OF
THIS LITIGATION AND FOR ANY AND ALL ISSUES
RELATED TO SIMONE RUSSO'S CLAIMS AND SETTLEMENT,
THAT IN AUGUST 2016 BOTH DEFENDANT RICHARD
DUSLAK AND DEFENDANT JUSTIN SESMAN WERE
NATURAL PERSONS WHO WERE IN THE SERVICE OF
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION AS
INDEPENDENT CONTRACTORS, WHOM SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION COMPENSATED WITH
WAGES, AND WHOM SUNRISE VILLAS IX HOMEOWNERS
ASSOCIATION HAD THE RIGHT TO DIRECT AND CONTROL
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BRIEF Case No.: A753606

WHILE DUSLAK AND SESMAN PERFORMED SERVICES FOR
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION.. . .

HOA Motion, Exhibit 5, p 4.

In connection with a status check held later that day, counsel for Plaintiff made the

following representation to the Court regarding recent developments:

So perhaps the Court could say, you know, if Mr. Fink and his client
agree to what Mr. Sampson proposed this morning, and no one else
has any objection on this Sunrise employee Duslak Sesman thing then
we'll go ahead and sign what Mr. Sampson proposed this morning.
And that's going to be done.

And if for some reason Mr. Fink's client doesn't agree, then we'll do
the other proposal Mr. Sampson set up which is we all just all release
each other pursuant to the terms that were placed on the record on the
16th, and 18th which are incorporated by this reference, and we'll just
do it that way.

HOA Motion, Exhibit 6, 5:22-6:8.

In response, the Court made the following comment:

There appears to be a significant probability that based upon the
action of the parties, and more specifically Mr. Fink, that we have an
agreement in principle as to the language that will be in the
agreement. Because whatever changes were made as it related to the
two putative/independent contractor, whatever status they have,
apparently there is some sort of agreement as the type of language
that would be appropriate. And so all we have to do at this point is
this: Either it's approved or it's not approved.

If it's approved, then we're done. There's no need for law and motion.
There's no need for any decisions from me. I would anticipate the
checks would be exchanged shortly.

HOA Motion, Exhibit 6, 8:3-17.

The HOA and its insurer ultimately agreed to the revisions, leading to the full execution of

the release agreement (including the stipulation) and the disbursement of the proceeds. See HOA

Motion, Ex. 7.

This record undercuts Plaintiff's contention that he "never agreed to release [Duslak and

Sesman] as employees." Exhibit B. Accordingly, QBE's Motion is properly granted.

C. Plaintiff's Three (3) Separate Oppositions Ignore The Record Before This Court.

In violation of the rules of civil procedure, Plaintiff has filed three (3) separate Opposition
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BRIEF Case No.: A753606

briefs to QBE's Motion. To the extent the Court elects to consider each Opposition, the arguments

raised in each fail.6

Opposition No. 1 (filed on January 15, 2021), premised on the contention that Plaintiff

retained all rights against Duslak and Sesman without limitation, ignores the agreement reached in

connection with the November 7 and 8 hearings. HOA Motion, Exs 4, 6. Plaintiff's contention that

he "never agreed to not seek recovery from DUSLAK and SESMAN based on the contention that

both were HOA employees" is belied by the record before this Court. See 01/15/21 Opp, 18:3-5.

Opposition No. 2 (filed on January 19, 2021) also ignores the record before this Court.

Again, Plaintiff's contention that he "retained all rights to pursue any claims against DUSLAK

and/or SESMAN, and did not release any right to pursue the said individuals in any manner" id

directly contrary to the settlement reached between the parties. See 01/19/21 Opp, 4:3-8.

Finally, Opposition No. 3 (filed on February 1, 2021), Plaintiff finally addresses the

transcript of the November 7, 2019 hearing, In so doing, however, Plaintiff ignores the fact that

counsel made the following preferred stipulation:

Could we perhaps enter a stipulation on the record here and now that
for purposes of this litigation they're not employees?

HOA Motion, Exhibit 4, 37:13-15.

As addressed exhaustively herein, it is precisely this stipulation that serves as the basis for

the Settlement Agreement in which counsel stipulated that Plaintiff's claims against Duslak and

Sesman as former HOA employees were released. See HOA Motion, Ex. 7. As the settlement is

binding and enforceable, Plaintiff's efforts to disavow himself from it fail.

D. The Default Judgment Is Properly Set Aside.

No court record exists of the default judgment entered on December 17, 2019 as the court

file includes no documents and the hearing was not recorded. HOA Motion, Ex. 9. Meanwhile,

efforts to obtain copies from counsel for Plaintiff of the record have been unsuccessful. On this

basis alone, the judgment is void. See Preciado v. State, 130 Nev. 40, 43, 318 P.3d 176, 178

6 While QBE addresses each Opposition herein out of an abundance of caution, the latter two (2) Oppositions are
procedurally defective such that the should be stricken.
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(2014), explaining that the absence of a record may be reversible error if the record precludes an

appellate court from conducting a meaningful review of the alleged errors; see also

City of Las Vegas v. Eighth Judicial District Court in and for County of Clark , 133 Nev. 658 (2017)

explaining that prejudice is presumed in the absence of any record.

Regardless, the parties now have clarity as to what likely occurred counsel for Plaintiff has

represented as follows regarding the default judgment:

I completely agree the judgment is against them as individuals. My
point is my client never agreed to release them as employees.

Exhibit D.

Counsel's position violates the terms of the settlement reached between the parties.

Accordingly, the judgment is void.

E. If Any Merit Exists To Plaintiff's Position, The Settlement Should Be Set Aside As No
Meeting Of the Minds Exists.

It is axiomatic that a settlement requires mutual assent such that a meeting of the minds must

exist as to all essential terms. Grisham v. Grisham, 128 Nev. 679, 685 (2012); see also May v.

Anderson, 121 Nev. 668, 672, (2005).

Per above, a meeting of the minds appears to exist regarding the fact that Plaintiff is barred

from pursuing Duslak and Sesman as former HOA employees. In the event this Court believes

otherwise, however, no settlement would appear to exist.

Conclusion

For the reasons set forth herein, it is respectfully submitted that QBE's motion be granted

and that Plaintiff's motion be denied.

Dated: February 4, 2021

MORALES FIERRO & REEVES

By: /s/ William C. Reeves
Ramiro Morales
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorneys for QBE
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Supporting Declaration

I, William Reeves, declare as follows:

1. I am an attorney with Morales Fierro & Reeves, counsel for QBE.

2. Attached hereto as Exhibits C and D are true and correct copies of correspondence

between the parties.

I declare that the foregoing is true and correct based on my own personal knowledge.

Executed in Concord, California on the date specified below.

Dated: February 4, 2021

William C. Reeves
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PROOF Case No.: A753606

PROOF OF SERVICE

I, William Reeves, declare that:

I am over the age of eighteen years and not a party to the within cause.

On the date specified below, I served the following document:

CONSOLIDATED BRIEF RE: QBE'S MOTION TO INTERVENE TO ENFORCE
SETTLEMENT AND PLAINTIFF'S MOTION TO ENFORCE SETTLEMENT

Service was effectuated in the following manner:

BY FACSIMILE:

XXXX BY ODYSSEY: I caused such document(s) to be electronically served through

Odyssey for the above-entitled case to the parties on the Service List maintained on Odyssey’s

website for this case on the date specified below.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: February 4, 2021

William Reeves
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'HIDXOW�-XGJPHQW�DJDLQVW�'XVODN�DQG�6HVPDQ��D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�([KLELW����7KH�'HIDXOW�

-XGJPHQW��KR�HYHU��LWVHOI�LQFXGHV�QR�OLPLWLQJ�SURYLVLRQV�UHIOHFWLQJ�WKDW�'XVODN�DQG�6HVPDQ�V�OLDELOLW��LV�

EDVHG�VROHO��RQ�WKHLU�FRQGXFW�DV�LQGHSHQGHQW�FRQWUDFWRUV���HH�0RWLRQ�WR�6HW�$VLGH��([KLELW������

� ,Q�WKH�DEVHQFH�RI�DQ��OLPLWLQJ�YHUELDJH��'XVODN�DQG�6HVPDQ�KDYH�QR��VXHG�6815,6(�FRQWHQGLQJ�

WKDW�HDFK��HUH�HPSOR�HHV�VXFK�WKDW�6815,6(�LV�OLDEOH�DQG�UHVSRQVLEOH�IRU�WKH�MXGJPHQW���HH�0RWLRQ�WR�

6HW�$VLGH��([KLELW� ���0HDQ�KLOH�� 3ODLQWLII�V�0RWLRQ� WR�(QIRUFH� 6HWWOHPHQW� LV� DQ� LPSURSHU� DWWHPSW� WR�

GLVDYR��WKH�VWLSXODWLRQ�KH�DJUHHG�WR�E��FRQWHQGLQJ�WKDW�KH�GLG�QRW�UHOHDVH�KLV�FODLPV�DJDLQVW�'XVODN�DQG�

6HVPDQ�LQ�WKHLU�FDSDFLWLHV�DV�6815,6(�V�HPSOR�HHV���

� �DVHG�RQ�WKHVH�FLUFXPVWDQFHV��WKLV�&RXUW�VKRXOG�VHW�DVLGH�WKH�'HIDXOW�-XGJPHQW�EHFDXVH�LW�OLNHO��

��7KH�$PHQGHG�&RPSODLQW�RPLWV�DQ��DOOHJDWLRQ�WKDW�'XVODN�DQG�6HVPDQ��HUH�6815,6(�HPSOR�HHV�
��&RPSRXQGLQJ�PDWWHUV��WKH�GRFNHW�LQFOXGHV�QR�UHFRUG�RI�WKH�HYLGHQFH�VXEPLWWHG�WR�VXEVWDQWLDWH�WKH�MXGJPHQW�KHDULQJ��DV�QRW�
WUDQVFULEHG���HH�0RWLRQ�WR�6HW�$VLGH�([KLELW����*LYHQ�WKLV��WKH�6815,6(�FDQQRW�GHWHUPLQH�WKH�EDVLV�IRU�3ODLQWLII�V�-XGJPHQW�
DJDLQVW�'XVODN�DQG�6HVPDQ���

7A.App.1498

7A.App.1498



H[SUHVVO��YLRODWHV� WKH� WHUPV�RI� WKH�6HWWOHPHQW�$JUHHPHQW��$OWHUQDWLYHO��� WR�WKH�H[WHQW� WKDW�'XVODN�DQG�

6HVPDQ� IDFH� OLDELOLW�� DULVLQJ� IURP� WKHLU� FRQGXFW� VROHO�� DV� LQGHSHQGHQW� FRQWUDFWRUV�� WKLV�&RXUW� VKRXOG�

DPHQG�RU�PRGLI��WKH�'HIDXOW�-XGJPHQW�WR�UHIOHFW�WKHVH�OLPLWDWLRQV�LQ�WKH�LQWHUHVW�RI�MXGLFLDO�HFRQRP����

,,�� ��&.�5281����&76�

�2Q�2FWREHU����������WKH�SDUWLHV� UHDFKHG�D�JOREDO�VHWWOHPHQW�LQ�SULQFLSDO���HH� WUDQVFULSWV�GDWHG�

2FWREHU����������DQG�2FWREHU�����������FRSLHV�RI��KLFK�DUH�DWWDFKHG�DV�([KLELWV���DQG���WR�WKH�VHSDUDWHO��

ILOHG�0RWLRQ�WR�6HW�$VLGH�WKH�-XGJPHQW��,VVXHV�DURVH��KR�HYHU��LQ�GRFXPHQWLQJ�WKH�*OREDO�6HWWOHPHQW��

OHDGLQJ�3ODLQWLII�WR�ILOH�D�0RWLRQ�WR�&RPSHO�6HWWOHPHQW�RQ�1RYHPEHU����������3ODLQWLII�V�0RWLRQ�OHG�WR�

WKLV�&RXUW�VFKHGXOLQJ�RI�W�R�VHSDUDWH�KHDULQJV�IRU�1RYHPEHU���������DQG�1RYHPEHU���������GXULQJ��KLFK�

3ODLQWLII�V�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ��HUH�H[WHQVLYHO��YHWWHG�DQG�GLVFXVVHG���HH�0RWLRQ�WR�6HW�

$VLGH��([KLELWV���DQG����2I�VLJQLILFDQFH��WKH�1RYHPEHU���������WUDQVFULSW�LQFOXGHV�DQ�H[WHQVLYH�GLVFXVVLRQ�

EHW�HHQ�FRXQVHO�DQG�WKLV�&RXUW�UHJDUGLQJ�WKH�IDFW�WKDW�'XVODN�DQG�6HVPDQ��HUH�JHQHUDOO��QRW�D�SDUW�RI�WKH�

*OREDO�6HWWOHPHQW��,Q�IUDPLQJ�WKH�GLVSXWH��6815,6(�V�FRXQVHO�DGYLVHG�WKLV�&RXUW�DV�IROOR�V���

7KH�KROG�XS��DQG�0U��6DPSVRQ�,�WKLQN�VDLG�LW�EXW�,�OO�VD��LW�DJDLQ��,�WKLQN�WKH�UHDO�
KROG�XS�ULJKW�QR��LV��KHWKHU�RU�QRW�WKH�UHOHDVH��H�QHJRWLDWHG��DV�LQWHQGHG�WR�FRYHU�
0U��6HVPDQ�DQG�'XVODN��'�8�6�$�.�,�WKLQN��$FWXDOO���,�YH�JRW�LW�LQ�IURQW�RI�PH��
2ND���'XVODN�'�8�6�/�$�.��DQG�6HVPDQ��6�(�6�0�$�1���LI�WKH���HUH�FRQVLGHUHG�
HPSOR�HHV�RI�6815,6(��2$���
�
7KHUH�V�QHYHU�EHHQ�RQH�ELW�RI�HYLGHQFH�LQ�WKLV�FDVH�WKDW�WKH���HUH�HPSOR�HHV��,W��DV�
DO�D�V�WKDW�WKH���HUH�LQGHSHQGHQW�FRQWUDFWRUV���XW��DV�,�P�VXUH�WKH�&RXUW�KDV�GHDOW�
�LWK� WKRXVDQGV� RI�*OREDO� 6HWWOHPHQWV�� �KHQ� �RX� VHWWOH� �LWK� DQ� HQWLW��� �RX� DUH�
VHWWOLQJ��LWK�WKH�HPSOR�HHV�WRR���
7KHUH�V�QRWKLQJ�LQ�0U��6DPSVRQ�V�DPHQGHG�FRPSODLQW�WKDW�HYHQ�VXJJHVWV�RU�DVVHUWV�
WKDW�HLWKHU�RQH�RI�WKHVH�JHQWOHPHQ�LV�DQ�HPSOR�HH��7KHUH�LV�QRWKLQJ�LQ�DQ��RQH�RI�
KLV�GLVFORVXUHV�WKDW�DVVHUWV�WKH��UH�HPSOR�HHV���
�
6R�WKH�LGHD�KHUH�LV�WKDW�QRW�RQO��LV�6815,6(��2$�JHWWLQJ�LWVHOI�RXW�RI�WKH�FDVH�EXW�
LW�V�DOVR�JHWWLQJ�RXW�LWV�HPSOR�HHV���KLFK�DOVR�LQFOXGH�ERDUG�PHPEHUV��$OWKRXJK��
�H�GLGQ�W�VSHFLILFDOO��VD��WKDW�RQ�WKH�UHFRUG�HLWKHU��EXW�DOVR�&R[�,(6��WKH��UH�DOVR�
JHWWLQJ�WKHLU�HPSOR�HHV�RXW��

�

�
�

�
�

�
�

�

�
�

�
�

�
�
�

�
�

�
�

�

�

0RWLRQ�WR�6HW�$VLGH��([KLELW����������������

� 6815,6(�V�FRXQVHO�IXUWKHU�VWDWHG�� �

6R��,�WKLQN�WKDW�WKH�RQO��KDQJ�XS�LV��KHWKHU�RU�QRW�WKLV�*OREDO�6HWWOHPHQW�
LQFOXGHV�0U��'XVODN�DQG�0U��6HVPDQ�LI�WKH��DUH�IRXQG�WR�EH�HPSOR�HHV�RQ�

7A.App.1499

7A.App.1499



6815,6(��2$��$QG�,�WKLQN�WKDW�V�LW��
� �
,I� WKH��UH� QRW� DQG� WKH��UH� LQGHSHQGHQW� FRQWUDFWRUV�� WKHQ� WKH� *OREDO�
6HWWOHPHQW� DJUHHPHQW� DEVROXWHO�� GRHV� QRW�FRYHU� WKHP��:RXOG�DOOR��0U��
6DPSVRQ�WR�GR��KDW�KH�QHHGV�WR�GR�����������W���WR��R��IW�������OL��W�V�
L�V������� ����L��V� WR� V��� LI� W����� LV� �R������� IR�� W���� �V� L���S�����W�
�R�W���WR�V�� ��� �OO� ������ W��W� �� W��W� ��V� R��� RI� W��� W�L��V� W��W� ��V�
L�SR�W��W�WR��L�����������W�V��NL���WR���O��V��W��W���(PSKDVLV�$GGHG���
�
�XW�WR�WKH�H[WHQW�WKH��UH�HPSOR�HHV��WKLV�VKRXOG�FRYHU�LW��$QG�,�WKLQN��,�WKLQN�
WKDW�V�UHDOO���KHUH��H�DUH��-XGJH���

�

�

�
�

�
�

0RWLRQ�WR�6HW�$VLGH��([KLELW���������������VHH�DOVR����������

� 3ODLQWLII�V�FRXQVHO�LQLWLDOO��UHVSRQGHG�WKDW��KLOH�KH�KDG�QR�HYLGHQFH�WKDW�'XVODN�DQG�6HVPDQ��HUH�

6815,6(� HPSOR�HHV�� LW��DV�KLV� YLH�� WKDW� WKH�*OREDO� 6HWWOHPHQW� GLG� QRW�QHFHVVDULO�� FRQWHPSODWH� WKH�

UHOHDVH�RI�WKHP� LQ�DQ��FDSDFLW����HH�0RWLRQ�WR�6HW�$VLGH��([KLELW������������������ ,Q�UHVSRQVH� WR�WKLV�

FRPPHQW��WKLV�&RXUW�VWDWHG�DV�IROOR�V���

�HFDXVH��KHQ��RX�ORRN�DW�LW�IURP�WKLV�SHUVSHFWLYH�LI�WKHUH��DV�WUXO��HYLGHQFH���,�
PHDQ��WKLV�PDNHV�SHUIHFW�VHQVH��,I�WKHUH��DV�HYLGHQFH�WKDW�WKH���HUH�HPSOR�HHV��
WKHUH��RXOG�QRW�KDYH�EHHQ�D�GHIDXOW�MXGJPHQW�HQWHUHG�DJDLQVW�WKHP��7KHUH��RXOG�
KDYH�EHHQ�PRWLRQV�WR�VHW�DVLGH��DQV�HUV��DQG�WKH�OLNH��$QG�WKDW�V�SUHWW��PXFK�WKH�
VWDWXV�RI�WKH�FDVH�EHFDXVH�,�FDQ�W���,�FDQ�W�IRUHVHH�HLWKHU�0U��/HPNXO�RU�0U��)LQN�
SHUPLWWLQJ�DQ�HPSOR�HH�WR�EH�GHIDXOWHG��ULJKW���

�
�

�

�
�
�
�

�

0RWLRQ�WR�6HW�$VLGH��([KLELW��������������

� ,Q�DGGUHVVLQJ�WKH�&RXUW�V�FRQFHUQV��3ODLQWLII�V�FRXQVHO�PDGH�WKH�IROOR�LQJ�SURSRVDO���

�R�O�����S����SV���W�����VWLS�O�WLR��R��W������R�������������R��W��W�IR��S��SRV�V�RI�
W�LV�OLWL��WLR��W��������RW���SOR���V���(PSKDVLV�$GGHG��

�
�

�
�

�

�
�

�
�

�
�

�

�
�

�

0RWLRQ�WR�6HW�$VLGH��([KLELW�������������
�

�

�
�

�
�

�
�

� 7KH�SURSRVDO�OHG�WR�WKH�IROOR�LQJ�H[FKDQJH���
�

�
�

�
�

�

�� �

05�� ),1.�� � *RRG�� �RXU� �RQRU�� 0U�� 6DPSVRQ� PDGH� DQ� LQWHUHVWLQJ�
VXJJHVWLRQ�WKDW�,�G�OLNH�WR�WKLQN�DERXW�DQG�WKDW�PD���RUN��7KDW�LI��H�VD��IRU�
WKH�SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH���HUHQ�W�HPSOR�HHV��7KDW�PD��WDNH�FDUH�
RI�DOO�RI�WKLV��,��RXOG�MXVW�QHHG�WR�UXQ�WKDW�E��P��SHRSOH���XW�WKDW�PD��WDNH�
FDUH�RI�DOO�RI�RXU�FRQFHUQV�DW�WKDW�SRLQW��WKHQ��H�FDQ����H�FDQ�EH�GRQH���
�
7�(�&2857���R��V�WKDW��0U��6DPSVRQ��
� �
05�6$03621��,W��DV�P��VXJJHVWLRQ��VR�,�VWLOO�WRWDOO��DJUHH��LWK�LW���
�

�
�

�
�

�
�

7A.App.1500

7A.App.1500



0RWLRQ�WR�6HW�$VLGH��([KLELW������������

� ,Q�FRQILUPLQJ�WKDW�WKH�SURSRVDO�FRQWHPSODWHG�WKDW�3ODLQWLII��RXOG�UHWDLQ�WKH�ULJKW�WR�SURFHHG�DJDLQVW�

'XVODN�DQG�6HVPDQ�VROHO�� LQ� WKHLU� FDSDFLW��DV� LQGHSHQGHQW�FRQWUDFWRUV�� WKH�&RXUW�PDGH� WKH� IROOR�LQJ�

VWDWHPHQW���

7�(�&2857��$QG�,�WKLQN�KH�KDV�QR�SUREOHP��LWK�WKDW�EHFDXVH�WKDW��DV��LV�LGHD��
�RX�NQR���VR�UHJDUGLQJ�WKH�IDFW�WKDW�LI�WKH��UH�LQGHSHQGHQW�FRQWUDFWRUV��WKHUH�V�QR�
�DLYHU�RI�WKH�ULJKW�WR�VHHN�FRYHUDJH�IRU�WKLV�FDVH��,�PHDQ��,�JHW�WKDW�EDVHG�XSRQ�WKH�
LQVXUDQFH�SROLF���$QG�QR�ELJ�GHDO�WKHUH���

�
�

�

�
�

�
�

�

�
�

�

0RWLRQ�WR�6HW�$VLGH��([KLELW�����������

� 7KH�KHDULQJ�FRQFOXGHG��LWK�WKH�&RXUW�VHWWLQJ�D�VWDWXV�FKHFN�IRU�WKH�IROOR�LQJ�GD���1RYHPEHU����

������DW������D�P��LQ�RUGHU�WR�DIIRUG�WKH�SDUWLHV��LWK�WLPH�WR�GRFXPHQW�WKH�VWLSXODWLRQ���HH�([KLELW���������

����

� 2Q�1RYHPEHU���������DW������D�P���EHIRUH�WKH�6WDWXV�&KHFN���3ODLQWLII�V�FRXQVHO�VHQW�DQ�HPDLO���HH�

0RWLRQ�WR�6HW�$VLGH��([KLELW����DGYLVLQJ�WKDW�KH�KDG�PDGH�D�IH��PLQRU�FKDQJHV�WR�WKH�SURSRVHG�UHOHDVH�LQ�

OLJKW�RI�WKH�DJUHHPHQW�UHDFKHG�EHW�HHQ�WKH�SDUWLHV��7KH�HPDLO��FRXQVHO�IRU�3ODLQWLII�VHQW��HQFORVHG�D�FRS��

RI�D�GUDIW�6WLSXODWLRQ�KH��DV�DJUHHDEOH�WR�WKDW�SURYLGHG�DV�IROOR�V����

,7� ,6��(5(���67,38/$7('�7�$7�)25�7�(�385326(6�2)�7�,6�
/,7,*$7,21� $1'� )25� $1�� $1'� $//� ,668(6� 5(/$7('� 72�
6,021(�58662�6�&/$,06�$1'�6(77/(0(17��7�$7�,1�$8*867�
������27��'()(1'$17�5(,&�$5'�'86/$.�$1'�'()(1'$17�
-867,1�6(60$1�:(5(�1$785$/�3(56216�:�2�:(5(�,1�7�(�
6(59,&(� 2)� 6815,6(� �2$� 9,//$� ,;� �20(2:1(56�
$662&,$7,21� $6� ,1'(3(1'(17� &2175$&7256�� :�20�
6815,6(� �2$� 9,//$6� ,;� �20(2:1(56� $662&,$7,21�
&203(16$7('�:,7��:$*(6��$1'�:�2�6815,6(��2$�9,//$6�
,;� �20(2:1(56�$662&,$7,21� �$'� 7�(� 5,*�7� 72� ',5(&7�
$1'� &21752/� :�,/(� '86/$.� $1'� 6(60$1� 3(5)250('�
6(59,&(6� )25� 6815,6(� �2$� 9,//$6� ,;� �20(2:1(56�
$662&,$7,21��

�
�

�

�

0RWLRQ�WR�6HW�$VLGH��([KLELW����S�����

� 7KH�SDUWLHV�VXEVHTXHQWO��DSSHDUHG�DW�WKH�6WDWXV�&KHFN�ODWHU�WKDW�PRUQLQJ���HH�0RWLRQ�WR�6HW�$VLGH��

([KLELW����$W� WKH�KHDULQJ��3ODLQWLII�V�FRXQVHO�PDGH�WKH�IROOR�LQJ�UHSUHVHQWDWLRQ� WR�WKH�&RXUW� UHJDUGLQJ�

UHFHQW�GHYHORSPHQWV���

������

7A.App.1501

7A.App.1501



6R�SHUKDSV�WKH�&RXUW�FRXOG�VD����RX�NQR���LI�0U��)LQN�DQG�KLV�FOLHQW�DJUHHV�
WR� �KDW�0U�� 6DPSVRQ� SURSRVHG� WKLV� PRUQLQJ�� DQG� QR� RQH� HOVH� KDV� DQ��
REMHFWLRQ� RQ� WKLV� 6815,6(� �2$� HPSOR�HH� 'XVODN� 6HVPDQ� WKLQJ� WKHQ�
�H�OO�JR�DKHDG�DQG�VLJQ��KDW�0U��6DPSVRQ�SURSRVHG�WKLV�PRUQLQJ��$QG�WKDW�
LV�JRLQJ�WR�EH�GRQH���
�
$QG�LI�IRU�VRPH�UHDVRQ�0U��)LQN�V�FOLHQW�GRHVQ�W�DJUHH��WKHQ��H�OO�GR�WKH�
RWKHU�SURSRVDO�0U��6DPSVRQ�VHW�XS��KLFK�LV��H�DOO�MXVW�UHOHDVH�HDFK�RWKHU�
SXUVXDQW� WR�WKH�WHUPV� WKDW��HUH�SODFHG�RQ�WKH� UHFRUG�RQ�WKH���WK�DQG���WK�
�KLFK�DUH�LQFRUSRUDWHG�E��WKLV�UHIHUHQFH��DQG��H�OO�MXVW�GR�LW�WKDW��D����

�
�

�
�

�
�

�

�
�

�
�

�
�

�

�
�

�
�

0RWLRQ�WR�6HW�$VLGH��([KLELW���������������

� ,Q�UHVSRQVH��WKH�&RXUW�PDGH�WKH�IROOR�LQJ�FRPPHQW���

7KHUH�DSSHDUV�WR�EH�D�VLJQLILFDQW�SUREDELOLW��WKDW�EDVHG�XSRQ�WKH�DFWLRQ�RI�
WKH�SDUWLHV��DQG�PRUH�VSHFLILFDOO��0U��)LQN��WKDW��H�KDYH�DQ�DJUHHPHQW�LQ�
SULQFLSDO�DV�WR�WKH�ODQJXDJH�WKDW��LOO�EH�LQ�WKH�DJUHHPHQW���HFDXVH���KDWHYHU�
FKDQJHV��HUH�PDGH�DV�LW�UHODWHG�WR�WKH�W�R�SXWDWLYH�LQGHSHQGHQW�FRQWUDFWRU��
�KDWHYHU�VWDWXV�WKH��KDYH��DSSDUHQWO��LV�VRPH�VRUW�RI�DJUHHPHQW�DV�WKH�W�SH�
RI�ODQJXDJH�WKDW��RXOG�EH�DSSURSULDWH��$QG�VR�DOO��H�KDYH�WR�GR�DW�WKLV�SRLQW�
LV�WKLV��(LWKHU�LW�V�DSSURYHG�RU�LW�V�QRW�DSSURYHG���
�
0RWLRQ�WR�6HW�$VLGH��([KLELW������������

�
� 6815,6(�DQG�4�(�XOWLPDWHO��DJUHHG�WR�WKH�UHYLVLRQV��OHDGLQJ�WR�WKH�IXOO�H[HFXWLRQ�RI�WKH�UHOHDVH�

DJUHHPHQW� �LQFOXGLQJ� WKH� VWLSXODWLRQ�� DQG� WKH� GLVEXUVHPHQW�RI� WKH�SURFHHGV���HH�0RWLRQ� WR�6HW�$VLGH��

([KLELW�����DVHG�RQ�WKHVH�FLUFXPVWDQFHV��LW�LV�SDWHQW�DQG�FOHDU�WKDW�3ODLQWLII�DJUHHG�WR�UHOHDVH�'XVODN�DQG�

6HVPDQ�IRU�����OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�DV�6815,6(�HPSOR�HHV�EHFDXVH�KH�DJUHHG�WR�OLPLW�KLV�

FODLPV�WR�WKHLU�FRQGXFW��LI�DQ���DV�LQGHSHQGHQW�FRQWUDFWRUV���

� 3ODLQWLII�SURFHHGHG� WR�REWDLQ�D�GHIDXOW� MXGJPHQW� DJDLQVW�'XVODN� DQG�6HVPDQ�RQ�'HFHPEHU�����

������ �HH�0RWLRQ� WR� 6HW� $VLGH�� ([KLELW�� ��� �:KLOH� WKH� 'HIDXOW� -XGJPHQW� LWVHOI� LQFOXGHV� QR� OLPLWLQJ�

YHUELDJH��LW� DSSHDUV�WKDW� WKH� MXGJPHQW� LV�EDVHG�RQ�FRQWHQWLRQV�WKDW�HDFK��HUH�6815,6(�HPSOR�HHV�DV�

HYLGHQFH�E��WKH�IROOR�LQJ���

��� 3ODLQWLII�ILOHG�D�FRXQWHUFODLP�LQ�FRQQHFWLRQ��LWK�4�(�V�FRYHUDJH�DFWLRQ��

�HH�4�(�V�0RWLRQ�WR�(QIRUFH��([KLELWV���DQG�&���

��� 'XVODN� DQG� 6HVPDQ� KDYH� ILOHG� FRXQWHUFODLPV� DQG� D� 7KLUG� 3DUW��

&RPSODLQW� LQ�WKH�FRYHUDJH�DFWLRQ� LQ��KLFK�HDFK�DOOHJH� WKDW� WKH��IDFH�

7A.App.1502

7A.App.1502



H[SRVXUH� DV� IRUPHU� 6815,6(� HPSOR�HHV�� �HH� 0RWLRQ� WR� 6HW� $VLGH�

([KLELW�����

��� 3ODLQWLII�KDV�RSSRVHG�4�(�V�0RWLRQ� WR�(QIRUFH� �LQ��KLFK�6815,6(�

MRLQHG��RQ�WKH�EDVLV�WKDW�KH�GLG�QRW�UHOHDVH�'XVODN�DQG�6HVPDQ�LQ�WKHLU�

FDSDFLW��DV�6815,6(�V�HPSOR�HHV��

��� ,Q�3ODLQWLII�V�-DQXDU�����������6XSSOHPHQW�7R�2SSRVLWLRQ�7R�1RQ�3DUW��

4�(�,QVXUDQFH�&RUSRUDWLRQ�V�6HFRQG�0RWLRQ�WR�,QWHUYHQH�DQG�0RWLRQ�

7R��(QIRUFH��6HWWOHPHQW��KH�DVNHG�WKLV�&RXUW��WR�GLUHFW�LWV�DWWHQWLRQ�WR�

�DGGLWLRQDO� ODQJXDJH� LQ� WKH� 6HWWOHPHQW� DJUHHPHQW� DQG� UHOHDVH� WKDW�

IXUWKHU�VSHFLILFDOO��GHPRQVWUDWHV�WKDW�6,021(�GLG�QRW��DLYH�����ULJKWV�

WR� SXUVXH� DOO� FODLPV� DJDLQVW� '86/$.� DQG�RU� 6(60$1�� HYHQ� DV�

HPSOR�HHV���6WDWLQJ�IXUWKHU�WKDW�WKH�*OREDO�6HWWOHPHQW�H[FOXGHG�'XVODN�

DQG�RU�6HVPDQ�RU�DQ�RQH�DVVRFLDWHG�RU�DIILOLDWHG��LWK�WKHP�LQFOXGLQJ�

DQ��DFWXDO�RU�SRWHQWLDO�LQVXUHU���

��� 3ODLQWLII�WKHQ�ILOHG�D�0RWLRQ�WR�(QIRUFH�6HWWOHPHQW�RQ�-DQXDU�����������

RQ�WKH�EDVLV�WKDW�DW�WKH�2FWREHU����������KHDULQJ��KH�KDG�RQO��DJUHHG�WKDW�

�QRWKLQJ� LQ�DQ�� RI� WKHVH� UHOHDVHV�RU�DQ��RI� WKH�6HWWOHPHQW� DIIHFWV�DQ��

ULJKWV�'U��5XVVR�PD�� KDYH�DJDLQVW� DQ�� SHUVRQ�RU�HQWLW�� UHODWHG� WR� WKH�

FODLPV�RI�WKH�W�R�LQGLYLGXDOV��KR�KDYH�EHHQ�GHIDXOWHG����

��� 3ODLQWLII�UHFHQWO�� ILOHG�3ODLQWLII�V�6HFRQG�6XSSOHPHQW�WR�2SSRVLWLRQ� WR�

1RQ�3DUW�� 4�(� ,QVXUDQFH� &RUSRUDWLRQ�V� 6HFRQG�0RWLRQ� WR� ,QWHUYHQH�

DQG�0RWLRQ�WR��(QIRUFH��6HWWOHPHQW�RQ�)HEUXDU������������H�LV�DJDLQ�

FODLPLQJ�WKDW�LQ�WKH�1RYHPEHU���������KHDULQJ��KH�RQO��UHOHDVHG�'XVODN�

DQG�6HVPDQ�WR�DOO�FODLPV�H[FHSW�DV�WR�6815,6(��2$����HH�([KLELW����

DWWDFKHG�KHUHWR���

������

������

������

7A.App.1503

7A.App.1503



,,,�� 32,176��1���87�25,7,�6�

��� 7KHUH�LV�1R�HQIRUFHDEOH�6HWWOHPHQW��DVHG�6ROHO��RQ�WKH�2FWREHU����������KHDULQJ���
�
�
�
�
�

�
�

�

��� 7KHUH�LV�1RWKLQJ�WR��QIRUFH��URP�WKH�2FWREHU�����������HDULQJ�3XUVXDQW�WR�
��&5������

�

�
�
�

�
�

�
�

�
�
�

1HYDGD�&RXUWV�KDYH�FRQWLQXRXVO��KHOG�WKDW���

$� GLVWULFW� FRXUW� FDQ� JUDQW� D� SDUW��V� PRWLRQ� WR� HQIRUFH� D� VHWWOHPHQW�
DJUHHPHQW� E�� HQWHULQJ� MXGJPHQW� RQ� WKH� LQVWUXPHQW� LI� WKH� DJUHHPHQW� LV�
HLWKHU�UHGXFHG�WR�D� VLJQHG��ULWLQJ�RU�HQWHUHG�LQ�WKH�FRXUW�PLQXWHV� LQ�WKH�
IRUP�RI�DQ�RUGHU���
�

�
�

�
�

�

�

��H��R�HU��R������H�U�������1HY����������������H��R�HU��R��FDVH�FLWHV�WR��PLW������DUVLGH�����1HY��

���������3��G������������IRU�VXSSRUW��7KH�FRXUW�H[SODLQV�WKDW���L�Q��PLW���DOWKRXJK�WKH�SODLQWLII�DVVHUWHG�

WKDW�D�VHWWOHPHQW��DV�UHDFKHG��WKHUH��DV�QR�LQGLFDWLRQ�WKDW�D�ELQGLQJ�VHWWOHPHQW�DJUHHPHQW��DV�IRUPHG��

VXFK�DV�E��SXWWLQJ�WKH�WHUPV�RI�WKH�DJUHHPHQW�LQWR�WKH�UHFRUG�RU�E��UHGXFLQJ�WKH�DJUHHPHQW�WR��ULWLQJ���,G��

DW�����3��G������������

� 7KH�&RXUW�DOVR�SRLQWHG�WR�('&5������WR�ILQG�WKDW��DQ�DJUHHPHQW�RU�VWLSXODWLRQ�EHW�HHQ�WKH�SDUWLHV�

RU�WKHLU�DWWRUQH�V��LOO�QRW�EH�HIIHFWLYH��XQOHVV�WKH�VDPH�VKDOO��E��FRQVHQW��EH�HQWHUHG�LQ�WKH�PLQXWHV�LQ�WKH�

IRUP�RI�DQ�RUGHU��RU�XQOHVV�WKH�VDPH�LV�LQ��ULWLQJ�VXEVFULEHG�E��WKH�SDUW��DJDLQVW��KRP�WKH�VDPH�VKDOO�EH�

DOOHJHG��RU�E��WKH�SDUW��V�DWWRUQH�����,G��7KXV���DEVHQW�DQ�HQIRUFHDEOH�VHWWOHPHQW�DJUHHPHQW��WKH�SDUWLHV��

XQFRQVXPPDWHG�VHWWOHPHQW�XQGHUVWDQGLQJ�KDG�QR�HIIHFW�RQ�WKH�SURFHHGLQJV���,G����

� �HUH��6815,6(�V�FRXQVHO�GLG�QRW�LQGLFDWH�WKDW�LW�KDG�6815,6(�V�FRQVHQW�WR�DJUHH�WR�DQ��RI�WKH�

WHUPV� WKDW�3ODLQWLII�GLVFXVVHG�GXULQJ� WKH�2FWREHU���WK� KHDULQJ�� ,Q� IDFW�� 6815,6(�V�FRXQVHO�PDGH� WKLV�

SDUWLFXODUO��FOHDU�GXULQJ�WKH�1RYHPEHU��WK�KHDULQJ��KHQ�GLVFXVVLQJ�WKH�WKHQ�SURSRVHG��ULWWHQ�VHWWOHPHQW�

DJUHHPHQW��

0��FOLHQW�KDV�QRW��HW�DJUHHG�WR�WKHVH�WHUPV��,�GLGQ�W�WKLQN�LW��RXOG�EH�D�
SUREOHP��EXW�,��DQWHG�WR�PDNH�VXUH�HYHU�ERG��XQGHUVWRRG�WKDW��

� � 0RWLRQ�WR�6HW�$VLGH�([KLELW��������������
�

7KXV��WKHUH�LV�QRWKLQJ�IURP�WKDW�KHDULQJ�WR�HQIRUFH�DJDLQVW�6815,6(��)XUWKHU��WKLV�&RXUW�QHYHU�

HQWHUHG�WKLV�KHDULQJ�LQWR�WKH�0LQXWHV�LQ�WKH�IRUP�RI�DQ�RUGHU�SUHFLVHO��EHFDXVH�WKH�SDUWLHV�WROG�LW�WKDW�WKH��

�RXOG�EH�UHGXFLQJ�DOO�WHUPV�WR��ULWLQJ���KLFK�WKH��XOWLPDWHO��GLG���

7A.App.1504

7A.App.1504



��� 7KH��QIRUFHDEOH�6HWWOHPHQW�LV�7KH��ULWWHQ�DQG�6LJQHG��JUHHPHQW�
7KH��HDULQJV��LG�1RW�&RQWDLQ��OO�0DWHULDO�7HUPV�

�
�

�
�

�
�

�

�
�

�
�
�

�
�

�

6815,6(� DQG� 3ODLQWLII� �DORQJ� �LWK� WKH� RWKHU� GHIHQGDQWV��� KDYH� DQ� DFWXDO� �ULWWHQ� DQG� VLJQHG�

DJUHHPHQW��$�FRXUW�VKRXOG�HQIRUFH�DQ�DJUHHPHQW��KHQ�WKH�SDUWLHV�DJUHH�RQ�DOO�RI�WKH�PDWHULDO�WHUPV��,Q�

�D�������GHUVR�������1HY�����������3��G�������������WKH�&RXUW�VWDWHV���IRU�DQ�HQIRUFHDEOH�FRQWUDFW��DQ�

RIIHU�DQG�DFFHSWDQFH��PHHWLQJ�RI�WKH�PLQGV�DQG�FRQVLGHUDWLRQ���DUH�WKH�EDVLF�FRQWUDFW�UHTXLUHPHQWV���

:LWK� WKH� UHVSHFW� WR� FRQWUDFW� IRUPDWLRQ�� QHJRWLDWLRQV� GR� QRW� FRQVWLWXWH� D�
ELQGLQJ�FRQWUDFW�XQOHVV�WKH�SDUWLHV�KDYH�DJUHHG�WR�DOO���W��L�O�WHUPV��$�YDOLG�
FRQWUDFW�FDQQRW�H[LVW��KHQ�PDWHULDO�WHUPV�DUH�ODFNLQJ�RU�DUH�LQVXIILFLHQWO��
FHUWDLQ�DQG�GHILQLWH��$�FRQWUDFW�FDQ�EH�IRUPHG��KR�HYHU���KHQ�WKH�SDUWLHV�
KDYH�DJUHH�WR�WKH�PDWHULDO�WHUPV��HYHQ�WKRXJK�WKH�FRQWUDFW�V�H[DFW�ODQJXDJH�
LV�QRW�ILQDOL]HG�XQWLO� ODWHU�� ,Q�WKH�FDVH�RI�D�6HWWOHPHQW�DJUHHPHQW�� D�FRXUW�
FDQQRW� FRPSHO� FRPSOLDQFH� �KHQ� PDWHULDO� WHUPV� UHPDLQ� XQFHUWDLQ�� ,G��
�(PSKDVLV�$GGHG��
�
�

�
�

1RQH�RI�WKH�SDUWLFLSDWLQJ�FRXQVHO�SUHVHQW�LQ�WKH�FRXUWURRP�RQ�HLWKHU�2FWREHU����������RU�2FWREHU�

���������DJUHHG�WR�DQ��PDWHULDO�WHUPV�VDYH�DQG�H[FHSW�WKHLU�FRQWULEXWLRQV�WR�WKH�VHWWOHPHQW��5DWKHU��WKHUH�

�HUH�FRQWLQXLQJ�GLVFXVVLRQV�RI��DPRQJ�RWKHU�WKLQJV��KR��DQG�WR��KDW�H[WHQW�3ODLQWLII��RXOG�EH�DEOH�WR�

PDLQWDLQ�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ��,W��DV�RQO��RQ�1RYHPEHU���������DQG�1RYHPEHU���������

WKDW�WKH�SDUWLHV��HUH�DEOH�WR�SXW�WKH�PDWHULDO�WHUPV�RQ�WKH�UHFRUG��$QG�WKLV��DV�GRQH�VSHFLILFDOO��LQ�UHVSRQVH�

WR�WKLV�&RXUW�XUJLQJ�WKH�SDUWLHV�WR�UHGXFH�WKHLU�DJUHHPHQW�WR��ULWLQJ�VR�WKDW�LW��RXOG�QRW�KDYH�WR�JR�WR�WKH�

2FWREHU� ��WK� DQG� ��WK� WUDQVFULSWV� WR� HQIRUFH� SRWHQWLDOO�� QHEXORXV� VHWWOHPHQW� WHUPV�� 5DWKHU�� WKH� &RXUW�

HQFRXUDJHG�WKH�SDUWLHV�WR�KDYH�D��ULWWHQ�DJUHHPHQW�WR�DYRLG�ODWHU�DSSHDOV���KLFK�WKH�SDUWLHV�XOWLPDWHO��

�HUH�DEOH�WR�DFFRPSOLVK���

)XUWKHU��GXULQJ� WKH�1RYHPEHU��WK� KHDULQJ��3ODLQWLII��QRW� 6815,6(��SURSRVHG�D� VWLSXODWLRQ� WKDW�

'XVODN�DQG�6HVPDQ��HUH�QRW�HPSOR�HHV� IRU� WKH�SXUSRVHV�RI� WKLV�OLWLJDWLRQ���KLFK��RXOG�PHDQ�WKDW�KH�

UHOHDVHG�WKHP�IRU�DOO�RWKHU�UROHV��LQFOXGLQJ�DV�6815,6(�V�SRWHQWLDO�HPSOR�HHV��3ODLQWLII�DQG�6815,6(�

XOWLPDWHO��DJUHHG�WR�WKLV�H[DFW�VWLSXODWLRQ�LQ�WKH�$GGHQGXP�WR�WKH�VHWWOHPHQW�DJUHHPHQW���

,W��RXOG�EH��URQJ�IRU�WKLV�&RXUW�WR�LQYDOLGDWH�WKH��ULWWHQ�DQG�VLJQHG�VHWWOHPHQW�DJUHHPHQW�DQG�

HQIRUFH��KDW�3ODLQWLII�DOOHJHV��DV�DJUHHG�WR�GXULQJ�WKH�2FWREHU����DQG����������KHDULQJV��7KDW�DOOHJHG�

DJUHHPHQW��DV�QRW�DOO�LQFOXVLYH�RI�DOO�PDWHULDO�LVVXHV�RI�WKH�FDVH��

������

7A.App.1505

7A.App.1505



D�� 7KH�3DUWLHV��LG�8OWLPDWHO��6LJQ�D��ULWWHQ�6HWWOHPHQW��JUHHPHQW�

,Q�FRQQHFWLRQ��LWK�GRFXPHQWLQJ�WKH�VHWWOHPHQW��WKH�SDUWLHV�HQFRXQWHUHG�GLIILFXOWLHV�UHJDUGLQJ�WKH�

VFRSH�DQG�H[WHQW�RI�WKH�'XVODN�DQG�6HVPDQ�FDUYH�RXW�IRU�WKH��ULWWHQ�VHWWOHPHQW�DJUHHPHQW��OHDGLQJ�WR�WKH�

KHDULQJV�RQ�1RYHPEHU���DQG�1RYHPEHU���������RQ�3ODLQWLII�V�WKHQ�0RWLRQ�WR�(QIRUFH�6HWWOHPHQW��7KH�

&RXUW� �DV� XQ�LOOLQJ� WR� WKHQ� VLPSO�� RUGHU� WKDW� LW� �RXOG� HQIRUFH� WKH� VHWWOHPHQW� WHUPV� IURP� WKH� SULRU�

KHDULQJV��DQG�HQFRXUDJHG�FRXQVHO�WR��RUN�WKH�LVVXHV�RXW�RXUVHOYHV��

,Q�KLV�0RWLRQ��3ODLQWLII�JRHV�WR�JUHDW�OHQJWKV� WR�WU�� WR�GHPRQVWUDWH�WR�WKH�&RXUW�WKDW�WKH�SDUWLHV�

DJUHHG� WR�D� YHU��EURDG� UHOHDVH� WKDW� GLG� QRW� LQFOXGH�'XVODN�DQG� 6HVPDQ� LQ�DQ���D���:KDW� KH� IDLOV� WR�

UHFRJQL]H�RU�VLPSO���DQWV�WR�JORVV�RYHU��KR�HYHU���DV�WKDW�QR�KHUH�LQ�WKDW�KHDULQJ�GLG�6815,6(�HYHU�

DJUHH�WKDW�WKHUH��RXOG�EH�QR�OLPLWDWLRQV�RQ�KLV�SXUVXLW�RI�'XVODN�DQG�6HVPDQ��7KLV�LV�FOHDUO��HYLGHQFHG�

E��WKH�EXON�RI�WKH�GLVFXVVLRQ�EHW�HHQ�FRXQVHO�GXULQJ�WKH�1RYHPEHU���������KHDULQJ��7KH�DJUHHPHQW�DW�

WKH�2FWREHU����������KHDULQJ��DV�WKDW�WKH�VHWWOHPHQW��DV�RQO��WR�WKH�SDUWLHV�WKDW��HUH�SDUWLFLSDWLQJ�LQ�WKH�

OLWLJDWLRQ��DQG�3:�-DPHV���7KHUH��DV�DEVROXWHO��QR�GLVFXVVLRQ�DV�WR�KR��WKH�SDUWLHV��HUH�JRLQJ�WR�GHDO�

�LWK�3ODLQWLII�V�RQJRLQJ�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ���KLFK��DV�OHIW�WR�WKH��ULWWHQ�DJUHHPHQW���

$V�QRWHG�DQG�VSHFLILFDOO��GLVFXVVHG�GXULQJ�WKH�1RYHPEHU��WK�KHDULQJ��6815,6(��DV�ULJKWIXOO��

FRQFHUQHG� �LWK� 3ODLQWLII� ODWHU� FODLPLQJ� WKDW� 'XVODN� DQG� 6HVPDQ� �HUH� LWV� HPSOR�HHV� �KHQ� VHHNLQJ� D�

MXGJPHQW����

�R�HYHU�� ,�P�VXUH� WKH�&RXUW� FDQ�DSSUHFLDWH� WKDW�HYHQ�WKRXJK� ,�P�UHDOO���
UHDOO��FRPIRUWDEOH��LWK�WKDW��,�P�DOVR�QRW�WKDW�FRPIRUWDEOH��LWK�MXVW�OHDYLQJ�
LW�WR�WKH��LQG��
�

�

�
�

�
�

�0RWLRQ�WR�6HW�$VLGH�([KLELW����SDJH��������OLQHV������������

3ODLQWLII�V�FRXQVHO�WKHQ�VWDWHG�LQ�RSHQ�FRXUW��

&RXOG��H�SHUKDSV�HQWHU�D�VWLSXODWLRQ�RQ�WKH�UHFRUG�KHUH�DQG�QR��WKDW�IRU�
SXUSRVHV�RI�WKLV�OLWLJDWLRQ��WKH��UH�QRW�HPSOR�HHV��

�
�

�

�
�

�
�
�

0RWLRQ�WR�6HW�$VLGH��([KLELW����SDJH�����OLQHV��������

)URP� WKLV� VSULQJERDUG�� 3ODLQWLII� DQG� 6815,6(� XOWLPDWHO�� DJUHHG� LQ� �ULWLQJ� WR� DQ�

([KLELW�$GGHQGXP�WR�WKH�DJUHHPHQW��WKDW�)25�$//�385326(6�5(/$7('�72�7�,6�/,7,*$7,21��

'XVODN�DQG�6HVPDQ��HUH�LQGHSHQGHQW�FRQWUDFWRUV��QRW�6815,6(�V�HPSOR�HHV��7KXV��WR�WKH�H[WHQW�WKDW�

DQ��RI�WKH�SUHOLPLQDU��WHUPV�LQ�WKH�2FWREHU���������KHDULQJ�GLIIHU�IURP�WKLV�LQFUHGLEO��PDWHULDO�WHUP��WKH�

&RXUW�FDQQRW�HQIRUFH�LW�EHFDXVH�LW�GRHV�QRW�UHSUHVHQW�WKH�SDUWLHV��DJUHHPHQW���

7A.App.1506

7A.App.1506



E�� 3ODLQWLII�V��UJXPHQW�LQ�KLV�6HFRQG�6XSSOHPHQWDO�2SSRVLWLRQ�WKDW��H��LG�
1RW�5HOHDVH�6815,6��V��PSOR�HHV�LV�,QFRUUHFW�
�
�

�
�

�
�

�

�
�

�
�
�

�
�

�

6815,6(�MRLQV�LQ�4�(�V�REMHFWLRQV�WR�3ODLQWLII�V�W�R�VXSSOHPHQWDO�2SSRVLWLRQV�WR�LWV�0RWLRQ�WR�

(QIRUFH� DV� EHLQJ� SURFHGXUDOO�� LPSURSHU�� 1RW�LWKVWDQGLQJ� WKDW� REMHFWLRQ�� 3ODLQWLII� LV� �FKHUU��SLFNLQJ��

�KDW�ODQJXDJH�WR�XVH�DQG��KDW�WR�LJQRUH��,Q�KLV�-DQXDU�����������6XSSOHPHQWDO�2SSRVLWLRQ�RQ�SDJH����

OLQHV��������3ODLQWLII�TXRWHV� ODQJXDJH�IURP� WKH��ULWWHQ�DJUHHPHQW�WKDW� VKR�V� WKDW�KH�DJUHHG� WR� UHOHDVH�

HPSOR�HHV�IRU�DOO�GHIHQGDQWV�H[FHSW�6815,6(��7KLV��KR�HYHU��FRQYHQLHQWO��LJQRUHV�WKH�ODWHU�ODQJXDJH�LQ�

WKH� SURYLVLRQ� WKDW� YHU�� VXSHUILFLDOO��PRGLILHV� WKH� HQWLUH� UHOHDVH� WR� FRPSRUW� �LWK� WKH� VWLSXODWLRQ� IURP�

([KLELW��$��WKDW��DJDLQ��VWDWHV�YHU��FOHDUO��WKDW�IRU�WKH�SXUSRVHV�RI�WKH�OLWLJDWLRQ�DQG�3ODLQWLII�V�VHWWOHPHQW��

'XVODN�DQG�6HVPDQ�DUH�LQGHSHQGHQW�FRQWUDFWRUV����

3ODLQWLII�DOVR�UHSHDWHGO��WULHV�WR�XVH�6815,6(�V�SULRU�UHVSRQVH�WR�RQH�LQWHUURJDWRU��WR�VXSSRUW�KLV�

SRVLWLRQ�WKDW�'XVODN�DQG�6HVPDQ��HUH�HPSOR�HHV��7KDW�UHVSRQVH�VDLG�DV�IROOR�V��

6833/(0(17$/�5(63216(6�72�5(48(67�12������
�
6815,6(� 9,//$6� �LWKGUD�V� LWV� REMHFWLRQ�� 6815,6(� 9,//$6� EHOLHYHV� LW�
HPSOR�HG�5LFKDUG�'XVODN�DQG�-XVWLQ�6HVPDQ�IRU�OD�Q�PDLQWHQDQFH�UHSDLU�DQG�RU�
FOHDQLQJ�SULRU�WR�6HSWHPEHU������DQG�WHUPLQDWHG�WKLV�FRQWUDFW�EHIRUH�UHWDLQLQJ�-�*�
/$:1�0$,17(1$1&(�RQ�RU�DERXW�6HSWHPEHU����������
�

�
�

�
�

6HH�([KLELW����DWWDFKHG�KHUHWR���
�

� :KLOH�LW��DV�XQIRUWXQDWH�WKDW�6815,6(�XVHG�WKH��RUG��HPSOR�HG���LW�LV�FOHDU��KDW�LW�PHDQW�E��

WKLV�UHVSRQVH��,W�QR�KHUH�DGPLWWHG�WKDW�WKH���HUH�LWV�HPSOR�HHV��,Q�IDFW�� LI� WKH�&RXUW�UHYLH�V�WKH�RWKHU�

UHVSRQVHV�WR�SXW�WKLV�LQ�FRQWH[W��WKLV��LOO�EH�DEXQGDQWO��FOHDU��)XUWKHU��6815,6(�VHUYHG�WKHVH�UHVSRQVHV�

LQ�0DUFK���������PRQWKV�EHIRUH�LW�ILOHG�LWV�0RWLRQ�IRU�6XPPDU��-XGJPHQW�WKDW�LW��DV�QRW�UHVSRQVLEOH�IRU�

'XVODN�DQG�6HVPDQ�V�QHJOLJHQFH�EHFDXVH�WKH���HUH�LWV�LQGHSHQGHQW�FRQWUDFWRUV�DQG��KHUH�LW�SURYLGHG�D�

VXSSRUWLQJ� DIILGDYLW� IURP� WKH� SULRU� SURSHUW�� PDQDJHU� RQ� WKHLU� VWDWXV�� 3ODLQWLII� QHYHU� FKDOOHQJHG� WKLV�

DVVHUWLRQ�DW�DQ��WLPH��HYHQ�RQ�6815,6(�V�0RWLRQ�IRU�5HFRQVLGHUDWLRQ���DQG�SHUKDSV�HYHQ��DLYHG�WKH�

DUJXPHQW�XQGHU�('&5��������XW��OLNH�HYHU�WKLQJ�HOVH�LQ�KLV�0RWLRQ�DQG���2SSRVLWLRQV��KH�LJQRUHV��KDW�

KH�GRHV�QRW�OLNH��

7KXV�� WKHUH� LV�QR�TXHVWLRQ��WKHUHIRUH��WKDW�3ODLQWLII�DQG�6815,6(�DJUHHG� WKDW�3ODLQWLII�UHOHDVHG�

'XVODN� DQG� 6HVPDQ� IRU� HYHU�WKLQJ� H[FHSW� �KHUH� WKH�� DFWHG� DV� LQGHSHQGHQW� FRQWUDFWRUV�� 7R� UHDG� WKH�

7A.App.1507

7A.App.1507



DJUHHPHQW�LQ�DQ��RWKHU��D��GRHV�QRW�HQIRUFH�WKH�SDUWLHV��LQWHQW���

��� ,I�1HFHVVDU���7KLV�&RXUW�6KRXOG�6HW��VLGH�WKH��QWLUH�6HWWOHPHQW�DV�WR��OO�3DUWLHV�
�DVHG�RQ�&RQWUDFW�3ULQFLSOHV��

�

�
�

�
�

�

�
�

�
�

�

�
�

�
�

�

,I�WKLV�&RXUW�LV�QRW��HW�FRQYLQFHG�WKDW�LW�VKRXOG�VLPSO��HQIRUFH�WKH�VHWWOHPHQW�DJUHHPHQW�DV��ULWWHQ��

WKHQ�LW�VKRXOG�VHW�LW�DVLGH��$�VHWWOHPHQW�DJUHHPHQW��DV�QRWHG�LQ�WKH��D��GHFLVLRQ��LV�VLPSO��DQRWKHU�FRQWUDFW��

,G�DW������7R�WKDW�HQG��D�SDUW��VHHNLQJ�WR�DYRLG�HQIRUFHPHQW�FDQ�UDLVH�GHIHQVHV�VXFK�DV�XQLODWHUDO�PLVWDNH�

RU�IUDXG�LQ�WKH�LQGXFHPHQW��

�DVHG�RQ�KLV�PDQ��RSSRVLWLRQV��LW�LV�FOHDU�WKDW�3ODLQWLII�V�FRXQVHO�QHYHU�LQWHQGHG�WR�DELGH�E��WKH�

VWLSXODWLRQ�WKDW��(�SURSRVHG�UHJDUGLQJ�'XVODN�DQG�6HVPDQ�EHLQJ�LQGHSHQGHQW�FRQWUDFWRUV�IRU�DOO�SXUSRVHV�

UHODWHG�WR�WKLV�OLWLJDWLRQ�DQG�VHWWOHPHQW��,W�VHHPV�DV�LI�KH�DO�D�V�LQWHQGHG�WR�DUJXH�WKDW�RWKHU�ODQJXDJH�LQ�

WKH� DJUHHPHQW� LQYDOLGDWHG� WKH� 6WLSXODWLRQ�� �H� HYHQ� JRHV� VR� IDU� DV� WR� DVVHUW� WKDW� 4�(� VOLSSHG� WKH�

�LQGHSHQGHQW�FRQWUDFWRUV��ODQJXDJH�LQWR�WKH�DJUHHPHQW�DQG�VHHPLQJ�LJQRUHV�KLV�R�Q�DIILUPDWLYH�VWDWHPHQW�

SURSRVLQJ�WKLV�YHU��VDPH�ODQJXDJH�LQ�RSHQ�FRXUW��,I�VR��WKHQ�3ODLQWLII�IUDXGXOHQWO��LQGXFHG�6815,6(�WR�

DJUHH�WR�WKHVH�WHUPV�DQG�WKLV�VHWWOHPHQW���

(YHQ�LI�WKHUH�LV�QR�IUDXG��WKHUH�LV�FOHDUO��D�PXWXDO�PLVWDNH��,I�3ODLQWLII�DO�D�V�LQWHQGHG�WR�EH�DEOH�

WR�SXUVXH�KLV�FODLP�DJDLQVW�'XVODN�DQG�6HVPDQ�DV�HPSOR�HHV��KH�GLG�QRW�FRPPXQLFDWH�WKLV�HIIHFWLYHO��WR�

6815,6(��6815,6(�VSHFLILFDOO�� UHOLHG�RQ�WKH�([KLELW�WR�WKH�VHWWOHPHQW� DJUHHPHQW� WKDW�FRQWDLQHG�WKH�

VWLSXODWLRQ�WR�HQWHU�LQWR�WKH�VHWWOHPHQW���KLFK��RXOG�SURKLELW�3ODLQWLII�IURP�SXUVXLQJ�WKLV�DYHQXH�IRU�UHOLHI��

7KXV��WKHUH��DV�D�PXWXDO�PLVWDNH��

,I�WKH�&RXUW�GHFLGHV�WKDW�LW�VKRXOG�UHVFLQG�WKH�FRQWUDFW�EDVHG�RQ�HLWKHU�RI�WKHVH�W�R�SULQFLSOHV��WKHQ�

LW�PXVW�GR� VR�IRU�DOO�RI� WKH�SDUWLHV��6815,6(�QHYHU��RXOG�KDYH�DJUHHG�WR�WKH�0RWLRQ� IRU�*RRG�)DLWK�

6HWWOHPHQW� RU� WKH� DPRXQW� WKDW� LW� XOWLPDWHO�� SDLG� LQ� WKH� VHWWOHPHQW� EXW� IRU� 3ODLQWLII�V� VWLSXODWLRQ�� 7KLV��

WKHUHIRUH��LQYDOLGDWHV�WKH�HQWLUH�DJUHHPHQW��

&�� 7KH��HIDXOW�-XGJPHQW�VKRXOG�EH�VHW�DVLGH�RU�DPHQGHG�WR�UHIOHFW�WKH�WUXH�LQWHQW�RI�WKH�
SDUWLHV�WKHUHE��DOOHYLDWLQJ�6815,6���2��IURP�DOO�OLDELOLW���
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7KH� &RXUW� XOWLPDWHO�� DSSURYHG� 3ODLQWLII�V� 'HIDXOW� -XGJPHQW� DJDLQVW� 'XVODN� DQG� 6HVPDQ� IRU�

�������������6815,6(��DV�QRW�SULY��WR�DQG�FDQQRW�DFFHVV�WKH�GRFXPHQWV�UHODWHG�WR�'HIDXOW�-XGJPHQW��

6815,6(� LV�XQGHUVWDQGDEO��FRQFHUQHG�WKDW�WKH�'HIDXOW� -XGJPHQW�HQWHUHG�DJDLQVW�'XVODN�DQG�6HVPDQ�

7A.App.1508
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PD��KDYH�EHHQ�EDVHG�RQ�WKHP�EHLQJ�LWV�HPSOR�HHV�LQ�GLUHFW�YLRODWLRQ�RI�WKH��ULWWHQ�VHWWOHPHQW�DJUHHPHQW��

,I�VR��LW�H[SRVHV�6815,6(�WR�'XVODN�DQG�6HVPDQ�V�FODLPV�DJDLQVW�LW�LQ�WKH�)HGHUDO�&RXUW�DFWLRQ��

$V�VXFK��6815,6(�UHTXHVWV�WKLV�&RXUW�WR�VHW�DVLGH�3ODLQWLII�V�'HIDXOW�-XGJPHQW�DQG�ILQG�LW�LQYDOLG�

XQGHU�15&3������

15&3����SURYLGHV�DV�IROOR�V���

�D�� &RUUHFWLRQV��DVHG�RQ�&OHULFDO�0LVWDNHV��2YHUVLJKWV�DQG�2PLVVLRQV��
7KH�FRXUW�PD��FRUUHFW�D�FOHULFDO�PLVWDNH�RU�D�PLVWDNH�DULVLQJ�IURP�
RYHUVLJKW�RU�RPLVVLRQ��KHQHYHU�RQH�LV�IRXQG�LQ�D�MXGJPHQW��RUGHU�
RU�RWKHU�SDUW�RI�WKH�UHFRUG��7KH�FRXUW�PD��GR�VR�RQ�PRWLRQ�RU�RQ�LWV�
R�Q���LWK�RU��LWKRXW�QRWLFH���XW�DIWHU�DQ�DSSHDO�KDV�EHHQ�GRFNHWHG�
LQ�WKH�DSSHOODWH�FRXUW�DQG��KLOH�LW�LV�SHQGLQJ�VXFK�PLVWDNH�PD��EH�
FRUUHFWHG�RQO���LWK�WKH�DSSHOODWH�FRXUW�V�OHDYH���

�E�� *URXQGV�IRU�5HOLHI�)URP�D�)LQDO�-XGJPHQW��2UGHU��RU�3URFHHGLQJV��
2Q�PRWLRQ�DQG�MXVW�WHUPV��WKH�FRXUW�PD��UHOLHYH�D�SDUW��RU�LWV�OHJDO�
UHSUHVHQWDWLYH� IURP�D� ILQDO�MXGJPHQW��RUGHU��RU�SURFHHGLQJ� IRU� WKH�
IROOR�LQJ�UHDVRQV���

���� 0LVWDNH��LQDGYHUWHQFH��VXUSULVH��RU�H[FXVDEOH�QHJOHFW��
���� 1H�O��GLVFRYHUHG�HYLGHQFH� WKDW���LWK� UHDVRQDEOH�GLOLJHQFH��FRXOG�

QRW�KDYH�EHHQ�GLVFRYHUHG�LQ�WLPH�WR�PRYH�IRU�D�QH��WULDO�XQGHU�5XOH�
���E���

���� )UDXG� ��KHWKHU� SUHYLRXVO�� FDOO� LQWULQVLF� RU� H[WULQVLF���
PLVUHSUHVHQWDWLRQ��RU�PLVFRQGXFW�E��DQ�RSSRVLQJ�SDUW���

���� 7KH�MXGJPHQW�LV�YRLG��

�F�� 2WKHU� 3R�HUV� WR�*UDQW� 5HOLHI�� 7KLV� UXOH� GRHV� QRW� OLPLW� D� FRXUW�V�
SR�HU�WR��

���� (QWHUWDLQ�DQ�LQGHSHQGHQW�DFWLRQ�WR�UHOLHYH�D�SDUW��IURP�D�MXGJPHQW��
RUGHU��RU�SURFHHGLQJ��

���� 8SRQ�PRWLRQ�ILOHG��LWKLQ���PRQWKV�DIWHU��ULWWHQ�QRWLFH�RI�HQWU��RI�D�
GHIDXOW�MXGJPHQW�LV�VHUYHG��VHW�DVLGH�WKH�GHIDXOW�MXGJPHQW�DJDLQVW�D�
GHIHQGDQW� �KR� �DV� QRW� SHUVRQDOO�� VHUYHG� �LWK� D� VXPPRQV� DQG�
FRPSODLQW�DQG��KR�KDV�QRW�DSSHDUHG�LQ�WKH�DFWLRQ��DGPLWWHG�VHUYLFH�
VLJQHG�D��DLYHU�RI�VHUYLFH��RU�RWKHU�LVH�VHUYLFH��RU�

���� 6HW�DVLGH�D�MXGJPHQW�IRU�IUDXG�XSRQ�WKH�FRXUW���
�
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$�MXGJPHQW�LV�YRLG�LI�WKHUH�LV�D�GHIHFW�LQ�WKH�FRXUW�V�DXWKRULW��WR�HQWHU�MXGJPHQW���RVVHWW������DSS��

�DU��H�WDO������1HY������������������3��G������������������$�PRWLRQ�EURXJKW�RQ�WKH�EDVLV�WKDW�D�MXGJPHQW�

LV�YRLG�QHHG�RQO��EH�EURXJKW��LWKLQ�D�UHDVRQDEOH�WLPH��,��UH��DUULVR��/L�L�J��UXVW������1HY������������

����3���G��������������������0HDQ�KLOH��D�WULDO�FRXUW�UHWDLQV�WKH�LQKHUHQW�SR�HU�WR�FRUUHFW�PLVWDNHV���DVL�

��� �HVVRS������1HY������� ��������7KH�SR�HU� WR�FRUUHFW�D�MXGJPHQW�H[WHQGV� WR� LQVWDQFHV�RI� IUDXG���HH�
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�XUS�������XUS�������1HY��������������

� ,Q�WKLV�FDVH��WKH�'HIDXOW�-XGJPHQW�LV�YRLG�EHFDXVH�LW�YLRODWHV�WKH�DJUHHG�XSRQ�WHUPV�RI�WKH��ULWWHQ�

VHWWOHPHQW�DJUHHPHQW��$OWHUQDWLYHO���WR�WKH�H[WHQW�WKDW�3ODLQWLII�SRVVHVVHV�WKH�MXGJPHQW�DJDLQVW�'XVODN�DQG�

6HVPDQ�RQO��DV�LQGHSHQGHQW�FRQWUDFWRUV��WKH�MXGJPHQW�VKRXOG��DW�D�PLQLPXP��EH�PRGLILHG�WR�UHIOHFW�WKDW�

LW� LV� SUHPLVHG� VROHO�� RQ� WKH� FRQGXFW� RI� 'XVODN� DQG� 6HVPDQ� DV� LQGHSHQGHQW� FRQWUDFWRUV� DQG� �RW� DV�

6815,6(�V�HPSOR�HHV���

6815,6(�GRHV�QRW�KDYH�DQ��GRFXPHQWDWLRQ�RU�LQIRUPDWLRQ�UHODWHG�WR��KDW�3ODLQWLII�VXEPLWWHG�IRU�

WKH�'HIDXOW�-XGJPHQW��VR�LW�GRHV�WR�NQR���KDW�KDSSHQHG���HFDXVH�3ODLQWLII�FRQWLQXRXVO��FRQWHQGV�WKDW�KH�

LV�QRW�ERXQG�E��VWLSXODWLRQ�WKDW�'XVODN�DQG�6HVPDQ�DUH�LQGHSHQGHQW�FRQWUDFWRUV��KR�HYHU��6815,6(�LV�

FRQFHUQHG�WKDW�WKH�'HIDXOW�-XGJPHQW�PLJKW�EH�YRLG�SXUVXDQW�WR�15&3����D����E�������E�����DQG�RU��G������

LI� QRW� D� WRWDO�PLVWDNH�� $W� WKLV� SRLQW�� 6815,6(� LV�FHUWDLQO�� QRW�DFFXVLQJ� 3ODLQWLII�V� FRXQVHO� RI� KDYLQJ�

HQJDJHG�LQ�DQ��W�SH�RI� IUDXG��,W�V� MXVW�WKDW�6815,6(�KDV�QR��D��RI�NQR�LQJ��KDW�DFWXDOO��GLG�RFFXU�

�LWKRXW�VHHLQJ�WKH�GRFXPHQWV��

9��&21&/86,21�

� 3ODLQWLII� LV� DVNLQJ� WKLV� &RXUW� WR� JHW� DQRWKHU� ELWH� RI� WKH� DSSOH�� SHU� VH�� DQG� HQIRUFH� WHUPV� WKDW�

6815,6(�QHYHU�DJUHHG�WR��7KH�WHUPV�WKDW�WKH�SDUWLHV�DJUHHG�WR�RQ�WKH�UHFRUG�RQ�2FWREHU����DQG����������

�HUH�QRW�DOO�RI�WKH�PDWHULDO�HOHPHQWV�QHHGHG�WR�HQIRUFH�DQ��W�SH�RI�RYHUDOO�DJUHHPHQW��7KH�GHIHQGDQWV�DOO�

VWDWHG� RQ� WKH� UHFRUG� WKDW� WKH�� QHHGHG� WR� FRQVXOW� WKHLU� FOLHQWV� EHIRUH� DJUHHLQJ� WR� WHUPV� RXWVLGH� RI� WKH�

VHWWOHPHQW�DPRXQWV���
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2Q�1RYHPEHU� ��� ������ 3ODLQWLII� EHFDPH� D�DUH� RI� 6815,6(�V� UHTXHVW� WR� LQFOXGH�'XVODN� DQG�

6HVPDQ� LQ�DQ��VHWWOHPHQW� WR� WKH�H[WHQW� WKH���HUH� LWV� HPSOR�HHV� ��KLFK� LW�GLG�QRW�EHOLHYH� WKH���HUH���

3ODLQWLII�DQG�6815,6(�XOWLPDWHO��DJUHHG�WR�WKH�3ODLQWLII�V�SURSRVHG�RUDO�VWLSXODWLRQ�WKDW�IRU�WKH�SXUSRVHV�

RI�WKLV�OLWLJDWLRQ�ERWK�'XVODN�DQG�6HVPDQ��HUH�RQO��LQGHSHQGHQW�FRQWUDFWRUV��6HH�0RWLRQ�WR�6HW�$VLGH��

([KLELW���3DJH����/�����������7KH�&RXUW�VKRXOG�HLWKHU�HQIRUFH�WKH��ULWWHQ�DJUHHPHQW�EHW�HHQ�WKH�SDUWLHV�

RU�UHVFLQG�LW�LQ�LWV�HQWLUHW���,I�WKH�&RXUW�HQIRUFHV�WKH�VHWWOHPHQW�DJUHHPHQW��WKHQ�LW�VKRXOG�HLWKHU�VHW�DVLGH�

WKH�'HIDXOW�-XGJPHQW�RU�PRGLI��LW�WR�FRPSRUW�WR�WKH�DJUHHPHQW����

�

'$7('�WKLV��WK�GD��RI�)HEUXDU���������

�
� � � � � � � 635,1*(/���),1.�//3� �
� �
�
� � � � � � � ��V��/HR�DUG�����L�N���VT���
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$WWRUQH�V�IRU�'HIHQGDQW��
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� �
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&�57,�,&�7��2��6�59,&��
6LPRQH�5XVVR�Y��&R��&RPPXQLFDWLRQV�/DV�9HJDV��,QF���HW�DO��

�LVWULFW�&RXUW�&DVH�1R��������������&�
�
�
67$7(�2)�1(9$'$� ��
� � � � ���VV��
&2817��2)�&/$5.�� ��
�
�

,��$OPD�'XDUWH��GHFODUH��
�
� ,�DP�D�UHVLGHQW�RI�DQG�HPSOR�HG�LQ�&ODUN�&RXQW���1HYDGD��,�DP�RYHU�WKH�DJH�RI�HLJKWHHQ��HDUV�DQG�
QRW�D�SDUW�� WR�WKH��LWKLQ�DFWLRQ��0��EXVLQHVV�DGGUHVV� LV������:��'LDEOR�'ULYH��6XLWH������/DV�9HJDV��
1HYDGD���������
�
� 2Q��HEUXDU����������� ,� VHUYHG�WKH�GRFXPHQW�GHVFULEHG�DV�����1��17��6815,6���2��
9,//�6� ,�� �20�2�1�56� �662&,�7,21�6� &2162/,��7��� 23326,7,21� 72�
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72��1�25&��RQ�WKH�IROOR�LQJ�SDUWLHV��
�
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�
��������� 9,$�8�6��0$,/��E��SODFLQJ�D�WUXH�FRS��WKHUHRI�HQFORVHG�LQ�D�VHDOHG�HQYHORSH��LWK�SRVWDJH�WKHUHRQ�IXOO��SUHSDLG��LQ�WKH�

8QLWHG�6WDWHV�PDLO�DW�/DV�9HJDV��1HYDGD��,�DP��UHDGLO��IDPLOLDU���LWK�WKH�ILUP�V�SUDFWLFH�RI�FROOHFWLRQ�DQG�SURFHVVLQJ�
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�
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PDFKLQH�WHOHSKRQH�QXPEHU�DW�ODVW�JLYHQ�E��WKDW�SHUVRQ�RQ�DQ��GRFXPHQW��KLFK�KH�VKH�KDV�ILOHG�LQ�WKH�FDXVH�DQG�VHUYHG�
RQ�WKH�SDUW��PDNLQJ�WKH�VHUYLFH��7KH�FRS��RI�WKH�GRFXPHQW�VHUYHG�E��IDFVLPLOH�WUDQVPLVVLRQ�EHDUV�D�QRWDWLRQ�RI�WKH�GDWH�
DQG�SODFH�RI�WUDQVPLVVLRQ�DQG�WKH�IDFVLPLOH�WHOHSKRQH�QXPEHU�WR��KLFK�WUDQVPLWWHG��$�FRQILUPDWLRQ�RI�WKH�WUDQVPLVVLRQ�
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WKH�&RXUW�V�6HUYLFH�/LVW�SXUVXDQW�WR�('&5����7KH�FRS��RI�WKH�GRFXPHQW�HOHFWURQLFDOO��VHUYHG�EHDUV�D�QRWDWLRQ�RI�WKH�GDWH�
DQG�WLPH�RI�VHUYLFH��7KH�RULJLQDO�GRFXPHQW��LOO�EH�PDLQWDLQHG��LWK�WKH�GRFXPHQW�V��VHUYHG�DQG�EH�PDGH�DYDLODEOH��XSRQ�
UHDVRQDEOH�QRWLFH��IRU�LQVSHFWLRQ�E��FRXQVHO�RU�WKH�&RXUW��

�
�
� ,�GHFODUH�XQGHU�SHQDOW��RI�SHUMXU��WKDW�WKH�IRUHJRLQJ�LV�WUXH�DQG�FRUUHFW��
�
� � �V���OPD��XDUWH��
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&DVH�1R�����������
'HSW��;9,�
�
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�
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�

127,&��

� 'HIHQGDQW�6XQULVH�9LOODV�,;��RPHR�QHUV��VVRFLDWLRQ���6XQULVH��2����KHUHE��PRYHV�WKLV�

&RXUW�IRU�DQ�RUGHU�HLWKHU�VHWWLQJ�DVLGH�WKH�GHIDXOW�MXGJPHQW�HQWHUHG�LQ�WKLV�PDWWHU�RQ�'HFHPEHU�����

����� DJDLQVW� 5LFKDUG� 'XVODN� ��'XVODN��� DQG� -XVWLQ� 6HVPDQ� ��6HVPDQ��� RU�� LQ� WKH� DOWHUQDWLYH��

DPHQGLQJ�WKH�MXGJPHQW�WR�H�SOLFLWO��UHIOHFW�WKDW�OLDELOLW��DV�WR�HDFK�LV�EDVHG�VROHO��RQ�WKHLU�FRQGXFW�DV�

LQGHSHQGHQW�FRQWUDFWRUV��

� 7KH�PRWLRQ��PDGH�SXUVXDQW�WR�15&3�����LV�EDVHG�RQ�WKH�IDFW�WKDW�3ODLQWLII�DJUHHG�WR�UHOHDVH�

'XVODN�DQG�6HVPDQ�IURP�DQ��DQG�DOO�OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�DV��2��HPSOR�HHV����6HH�

��1RW�LWKVWDQGLQJ�WKH�IDFW�WKDW�QHLWKHU�'XVODN�QRU�6HVPDQ��HUH�DOOHJHG�WR�EH��2��HPSOR�HHV��WKH��2��REWDLQHG�D�
UHOHDVH�RI�HDFK�RXW�RI�DQ�DEXQGDQFH�RI�FDXWLRQ���

Case Number: A-17-753606-C

Electronically Filed
1/21/2021 4:18 PM
Steven D. Grierson
CLERK OF THE COURT
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4�(�V�0RWLRQ�WR�,QWHUYHQH�WR�(QIRUFH�SUHYLRXVO��ILOHG�����V�UHIOHFWHG�LQ�3ODLQWLII�V��2SSRVLWLRQ�WR�WKH�

0RWLRQ�WR�(QIRUFH��3ODLQWLII�LV�QR��DWWHPSWLQJ�WR�GLVDYR��KLPVHOI�IURP�WKH�UHOHDVH�LQ�FRQWHQGLQJ�WKDW�

KH�QHYHU�UHOHDVHG�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�DV�DOOHJHG��2��HPSOR�HHV���0HDQ�KLOH��

'XVODN� DQG� 6HVPDQ� WKHPVHOYHV� KDYH� QR�� VXHG� WKH� �2�� FODLPLQJ� WKDW� WKH� �2�� LV� OLDEOH� DQG�

UHVSRQVLEOH�IRU�WKH�MXGJPHQW�EDVHG�RQ�WKH�FRQWHQWLRQ�WKDW�HDFK��HUH��2��HPSOR�HHV���6HH�(�KLELW�

���DWWDFKHG�KHUHWR����

� �DVHG�RQ�WKHVH�GHYHORSPHQWV��WKH�MXGJPHQW�VKRXOG�EH�HLWKHU�VHW�DVLGH�LQ�LWV�HQWLUHW��DV�YRLG�

E��YLUWXH�RI�WKH�UHOHDVH�RU��LQ�WKH�DOWHUQDWLYH��DPHQGHG�WR�UHIOHFW�WKDW�WKH�OLDELOLW��RI�'XVODN�DQG�6HVPDQ�

LV�OLPLWHG�DQG�EDVHG�VROHO��WR�FRQGXFW�DV�LQGHSHQGHQW�FRQWUDFWRUV��WR�WKH�H�WHQW�D�SUL�D�IDFLH�VKR�LQJ�

RI�VXFK�FDQ�EH�PDGH���

� 7KH�PRWLRQ�LV�PDGH�EDVHG�RQ�WKLV�1RWLFH��WKH�SRLQWV�DQG�DXWKRULWLHV�LQFRUSRUDWHG�KHUHLQ��WKH�

&RXUW�V�ILOH��LQFOXGLQJ�WKH�0RWLRQ�7R�,QWHUYHQH�WR�(QIRUFH�6HWWOHPHQW���DQ��RWKHU�PDWWHU�WKLV�&RXUW�

GHHPV�DSSURSULDWH�DQG�DQ��DOOR�HG�RUDO�DUJXPHQW��

'�7('�WKLV���VW�GD��RI�-DQXDU���������

�
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�
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,��� ,1752��&7,21�

� 7KLV�PDWWHU�DULVHV�IURP�DQ�DOOHJHG��XJXVW������VOLS�DQG�IDOO�LQYROYLQJ�D�FRD�LDO�FDEOH��LUH�

�
��5HTXHVW�LV�PDGH�WKDW�WKLV�&RXUW�WDNH�MXGLFLDO�QRWLFH�RI�WKH�0RWLRQ�WR�(QIRUFH�DV��HOO�DV�LWV�HQWLUH�ILOH�IRU�WKLV�PDWWHU���
1RWH�WKDW�D�KHDULQJ�GDWH�IRU�WKH�0RWLRQ�WR�(QIRUFH�KDV�EHHQ�VHW�IRU�)HEUXDU������������
�

7A.App.1514

7A.App.1514



LQVWDOOHG�DW�D�UHVLGHQFH�WKDW�3ODLQWLII�FRQWHQGV�FDXVHG�KLP�WR�WULS�VR�DV�WR�VXVWDLQ�ERGLO��LQMXULHV��,Q�

WKLV�VXLW��3ODLQWLII�DOOHJHG�WKDW�'HIHQGDQW��6XQULVH��2����DV�OLDEOH�DQG�UHVSRQVLEOH�IRU�KLV�LQMXULHV�

EDVHG� RQ� DOOHJHG� PDLQWHQDQFH� REOLJDWLRQV� WKH� �2�� RVWHQVLEO�� R�HG� LQ� FRQQHFWLRQ� �LWK� WKH� DUHD�

DGMDFHQW�WR�WKH��LUH��

� :KLOH�3ODLQWLII�GLG�QRW�LQLWLDOO��QDPH�'XVODN�DQG�6HVPDQ�DV�GHIHQGDQWV�LQ�WKH�FDVH��KHQ�KH�

ILOHG�VXLW�LQ�������KH�DGGHG�HDFK�DV�GHIHQGDQWV�E���D��RI�DQ�DPHQGHG�&RPSODLQW�ILOHG�LQ��������DVHG�

RQ�WKH�FRQFOXVLRQ�WKDW�HDFK��HUH�LQGHSHQGHQW�FRQWUDFWRUV��FRXSOHG��LWK�WKH�DEVHQFH�RI�DQ��DOOHJDWLRQV�

PDGH�E��3ODLQWLII�WR�WKH�FRQWUDU���WKH��2��GLG�QRW�DSSHDU�IRU�HLWKHU�LQGLYLGXDO�VXFK�WKDW�GHIDXOWV��HUH�

HQWHUHG�DV�WR�HDFK���

� ��VHWWOHPHQW��DV�UHDFKHG�LQ�2FWREHU�������KLFK�FRQWHPSODWHG�WKH�FDUYH�RXW�RI�'XVODN�DQG�

6HVPDQ�� � ,Q� FRQQHFWLRQ� �LWK� GRFXPHQWLQJ� WKH� VHWWOHPHQW�� WKH� SDUWLHV� HQFRXQWHUHG� GLIILFXOWLHV�

UHJDUGLQJ�WKH�VFRSH�DQG�H�WHQW�RI�WKH�FDUYH�RXW�RI�'XVODN�DQG�6HVPDQ��OHDGLQJ�WR�D�1RYHPEHU���������

KHDULQJ�EHIRUH�WKLV�&RXUW�LQ�FRQQHFWLRQ��LWK�D�PRWLRQ�WR�HQIRUFH�3ODLQWLII�ILOHG���6HH�(�KLELWV�������

� �W�WKH�1RYHPEHU���������KHDULQJ��FRXQVHO�IRU�3ODLQWLII�DJUHHG�WR�VWLSXODWH�WKDW�3ODLQWLII��RXOG�

UHOHDVH�DQ��FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�EDVHG�RQ�WKHLU�FRQGXFW�DV�HPSOR�HHV������YLUWXH�RI�WKLV�

VWLSXODWLRQ��FRXQVHO�DJUHHG�WR�QDUUR��3ODLQWLII�V�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�WR�WKHLU�FRQGXFW�

�LI�DQ���DV�LQGHSHQGHQW�FRQWUDFWRUV���2I�VLJQLILFDQFH��WKH�VWLSXODWLRQ��DV�PDGH�LQ�RSHQ�FRXUW�EHIRUH�

VXEVHTXHQWO��EHLQJ�UHGXFHG�WR��ULWLQJ���6HH�(�KLELWV������

� ,Q�UHOLDQFH�RQ�WKH�UHOHDVH��WKH��2��GLG�QRW�RSSRVH�WKH�HQWHULQJ�RI�D�GHIDXOW�MXGJPHQW�DJDLQVW�

'XVODN�DQG�6HVPDQ�RQ�'HFHPEHU�����������D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW�����7KH�

GHIDXOW�MXGJPHQW��KR�HYHU��LWVHOI�LQFOXGHV�QR�OLPLWLQJ�SURYLVLRQ�UHIOHFWLQJ�WKDW�OLDELOLW��LV�EDVHG�VROHO��

RQ�WKHLU�FRQGXFW�DV�LQGHSHQGHQW�FRQWUDFWRUV���6HH�(�KLELW�����

� ,Q� WKH� DEVHQFH� RI� DQ�� OLPLWLQJ� YHUELDJH�� 'XVODN� DQG� 6HVPDQ� KDYH� QR�� VXHG� WKH� �2��

FRQWHQGLQJ� WKDW� HDFK� �HUH� �2�� HPSOR�HHV� VXFK� WKDW� WKH� �2�� LV� OLDEOH� DQG� UHVSRQVLEOH� IRU� WKH�

��7KH��PHQGHG�&RPSODLQW�RPLWV�DQ��DOOHJDWLRQV�WKDW�'XVODN�DQG�6HVPDQ��HUH��2��HPSOR�HHV��
�
��&RPSRXQGLQJ�PDWWHUV��WKH�GRFNHW�LQFOXGHV�QR�UHFRUG�RI�WKH�HYLGHQFH�VXEPLWWHG�WR�VXEVWDQWLDWH�WKH�MXGJPHQW��KLOH�WKH�
KHDULQJ��DV�QRW�WUDQVFULEHG���6HH�(�KLELW������LYHQ�WKLV��WKH��2��FDQQRW�GHWHUPLQH�WKH�EDVLV�IRU�WKH�MXGJPHQW�HQWHUHG�
DJDLQVW�'XVODN�DQG�6HVPDQ��
�

7A.App.1515

7A.App.1515



MXGJPHQW�� �6HH�(�KLELW������0HDQ�KLOH��FRXQVHO�IRU�3ODLQWLII��LQ�FRQQHFWLRQ��LWK�D�VHSDUDWHO��ILOHG�

0RWLRQ�WR�,QWHUYHQH�WR�(QIRUFH�6HWWOHPHQW��KDV�QR��DWWHPSWHG�WR�GLVDYR��WKH�VWLSXODWLRQ�KH�DJUHHG�

WR�E��FRQWHQGLQJ�WKDW�3ODLQWLII�GLG�QRW�UHOHDVH�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�LQ�WKHLU�FDSDFLWLHV�

DV��2��HPSOR�HHV��6HH�2SSRVLWLRQ�WR�0RWLRQ�WR�(QIRUFH��

� �DVHG�RQ�WKHVH�FLUFXPVWDQFHV��LW�LV�UHVSHFWIXOO��VXEPLWWHG�WKDW�WKH�MXGJPHQW�HQWHUHG�E��WKLV�

&RXUW�YLRODWHV�WKH�WHUPV�RI�WKH�VHWWOHPHQW�DJUHHPHQW�VXFK�WKDW�LW�LV�YRLG����OWHUQDWLYHO���WR�WKH�H�WHQW�

WKDW�'XVODN�DQG�6HVPDQ�IDFH�OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�VROHO��DV�LQGHSHQGHQW�FRQWUDFWRUV��

WKH�MXGJPHQW�VKRXOG�EH�DPHQGHG�DQG�PRGLILHG�WR�UHIOHFW�WKLV�OLPLWDWLRQ����FFRUGLQJO���IRU�WKH�UHDVRQV�

VHW�IRUWK�KHUHLQ��LW�LV�UHVSHFWIXOO��UHTXHVWHG�WKDW�WKH�PRWLRQ�EH�JUDQWHG��

,,�� ��&.�52�1����&76�

� 3HU�DERYH��WKLV�PDWWHU�DULVHV�IURP�DQ�DOOHJHG������VOLS�DQG�IDOO�LQ��KLFK�3ODLQWLII�DOOHJHV�WKH�

�2���DV�OLDEOH��

� ,Q�2FWREHU�������D�VHWWOHPHQW��DV�UHDFKHG�LQ�WKLV�FDVH�� �6HH�7UDQVFULSWV�GDWHG�2FWREHU�����

�����DQG�2FWREHU�����������FRSLHV�RI��KLFK�DUH�DWWDFKHG�KHUHWR�DV�(�KLELWV���DQG�����,VVXHV�DURVH��

KR�HYHU��LQ�GRFXPHQWLQJ�WKH�VHWWOHPHQW��OHDGLQJ�3ODLQWLII�WR�ILOH�D�0RWLRQ�7R�&RPSHO�6HWWOHPHQW�RQ�

1RYHPEHU����������D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW������

� 3ODLQWLII�V�0RWLRQ�OHG�WR�WKH�VFKHGXOLQJ�RI�W�R�VHSDUDWH�KHDULQJV�WKDW��HUH�XOWLPDWHO��KHOG�RQ�

1RYHPEHU���������DQG�1RYHPEHU���������GXULQJ��KLFK�WKH�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ��HUH�

H�WHQVLYHO��YHWWHG�DQG� GLVFXVVHG�� �6HH� (�KLELWV���DQG���� � 2I� VLJQLILFDQFH�� WKH� 1RYHPEHU� ��������

WUDQVFULSW� LQFOXGHV�DQ�H�WHQVLYH�GLVFXVVLRQ�EHW�HHQ�FRXQVHO�DQG� WKLV�&RXUW�UHJDUGLQJ� WKH� IDFW�WKDW�

'XVODN�DQG�6HVPDQ��HUH�QRW�SDUW�RI�WKH�VHWWOHPHQW���,Q�IUDPLQJ�WKH�GLVSXWH��FRXQVHO�IRU��2��DGYLVHG�

WKH�&RXUW�DV�IROOR�V��
�
7KH�KROG�XS��DQG�0U��6DPSVRQ�,�WKLQN�VDLG�LW�EXW�,�OO�VD��LW�DJDLQ��,�WKLQN�
WKH� UHDO� KROG� XS� ULJKW� QR�� LV� �KHWKHU� RU� QRW� WKH� UHOHDVH� WKDW� �H�
QHJRWLDWHG��DV�LQWHQGHG�WR�FRYHU�0U��6HVPDQ�DQG�'XVODN��'�8�6�/���
.��,�WKLQN���FWXDOO���,�YH�JRW�LW�LQ�IURQW�RI�PH��2ND���'XVODN��'�8�6�/�
��.��DQG�6HVPDQ��6�(�6�0���1��LI�WKH���HUH�FRQVLGHUHG�HPSOR�HHV�
RI�6XQULVH��
�
7KHUH�V� QHYHU� EHHQ� RQH� ELW� RI� HYLGHQFH� LQ� WKLV� FDVH� WKDW� WKH�� �HUH�
HPSOR�HHV��,W��DV�DO�D�V�WKDW�WKH���HUH�LQGHSHQGHQW�FRQWUDFWRUV���XW�
DV�,�P�VXUH�WKH�&RXUW�KDV�GHDOW��LWK�WKRXVDQGV�RI�VHWWOHPHQWV���KHQ��RX�
VHWWOH��LWK�DQ�HQWLW����RX�DUH�VHWWOLQJ��LWK�WKH�HPSOR�HHV�WRR���
�

7A.App.1516

7A.App.1516



7KHUH�V� QRWKLQJ� LQ� 0U�� 6DPSVRQ�V� DPHQGHG� FRPSODLQW� WKDW� HYHQ�
VXJJHVWV�RU�DVVHUWV�WKDW�HLWKHU�RQH�RI�WKHVH�JHQWOHPHQ�LV�DQ�HPSOR�HH��
7KHUH� LV� QRWKLQJ� LQ� DQ�� RQH� RI� KLV� GLVFORVXUHV� WKDW� DVVHUWV� WKH��UH�
HPSOR�HHV��
�
6R�WKH�LGHD�KHUH�LV�WKDW�QRW�RQO��LV�6XQULVH�JHWWLQJ�LWVHOI�RXW�RI�WKH�FDVH��
EXW�LW�V�DOVR�JHWWLQJ�RXW�LWV�HPSOR�HHV���KLFK�DOVR�LQFOXGHV�ERDUG��
�
�
PHPEHUV���OWKRXJK���H�GLGQ�W�VSHFLILFDOO��VD��WKDW�RQ�WKH�UHFRUG�
HLWKHU��EXW�DOVR�&R���,(6��WKH��UH�DOVR�JHWWLQJ�WKHLU�HPSOR�HHV�RXW��
�

(�KLELW����������������

� &RXQVHO�IRU�WKH��2��IXUWKHU�VWDWHG�DV�IROOR�V��
�
6R� ,� WKLQN� WKDW� WKH� RQO�� KDQJ� XS� LV� �KHWKHU� RU� QRW� WKLV� VHWWOHPHQW�
LQFOXGHV�0U��'XVODN�DQG�0U��6HVPDQ�LI�WKH��DUH�IRXQG�WR�EH�HPSOR�HHV�
RI�6XQULVH���QG�,�WKLQN�WKDW�V�LW��
�
,I�WKH��UH�QRW�DQG�WKH��UH�LQGHSHQGHQW�FRQWUDFWRUV��WKHQ�WKH�VHWWOHPHQW�
DJUHHPHQW�DEVROXWHO��GRHV�QRW�FRYHU�WKHP��:RXOG�DOOR��0U��6DPSVRQ�
WR�GR��KDW�KH�QHHGV�WR�GR���QG�HYHQ�WU��WR�JR�DIWHU�P��FOLHQW�V�LQVXUDQFH�
FDUULHUV�WR�VHH�LI�WKHUH�LV�FRYHUDJH�IRU�WKHP�DV�LQGHSHQGHQW�FRQWUDFWRUV��
:H�DOO�DJUHH�WKDW� ��� WKDW��DV�RQH�RI�WKH�WKLQJV�WKDW��DV� LPSRUWDQW� WR�
KLP��:H�DUHQ�W�VHHNLQJ�WR�UHOHDVH�WKDW��
�
�XW�WR�WKH�H�WHQW�WKH��UH�HPSOR�HHV��WKLV�VKRXOG�FRYHU�LW���QG�,�WKLQN��,�
WKLQN�WKDW�V�UHDOO���KHUH��H�DUH��-XGJH���

(�KLELW�������������VHH�DOVR����������

� &RXQVHO�IRU�3ODLQWLII�LQLWLDOO��UHVSRQGHG�WKDW��KLOH�KH�KDG�QR�HYLGHQFH�H�LVWHG�WKDW�'XVODN�DQG�

6HVPDQ��HUH��2��HPSOR�HHV��LW��DV�KLV�YLH��WKDW�WKH�VHWWOHPHQW�GLG�QRW�QHFHVVDULO��FRQWHPSODWH�WKH�

UHOHDVH�RI�WKHP�LQ�DQ��FDSDFLW����6HH�(�KLELW�����������������,Q�UHVSRQVH�WR�WKLV�FRPPHQW��WKLV�&RXUW�

VWDWHG�DV�IROOR�V��
�
�HFDXVH��KHQ� �RX� ORRN�DW� LW� IURP� WKLV�SHUVSHFWLYH� LI�WKHUH��DV� WUXO��
HYLGHQFH����,�PHDQ��WKLV�PDNHV�SHUIHFW�VHQVH��,I�WKHUH��DV�HYLGHQFH�WKDW�
WKH���HUH�HPSOR�HHV��WKHUH��RXOG�QRW�KDYH�EHHQ�D�GHIDXOW� MXGJPHQW�
HQWHUHG� DJDLQVW� WKHP�� 7KHUH� �RXOG� KDYH� EHHQ� PRWLRQV� WR� VHW� DVLGH��
DQV�HUV�� DQG� WKH� OLNH�� �QG� WKDW�V� SUHWW�� PXFK� WKH� VWDWXV� RI� WKH� FDVH�
EHFDXVH� ,� FDQ�W� ��� ,� FDQ�W� IRUHVHH� HLWKHU� 0U�� /HPNXO� RU� 0U�� )LQN�
SHUPLWWLQJ�DQ�HPSOR�HH�WR�EH�GHIDXOWHG��ULJKW"�

(�KLELW�������������

� ,Q�DGGUHVVLQJ�WKLV�&RXUW�V�FRQFHUQV��FRXQVHO�IRU�3ODLQWLII�PDGH�WKH�IROOR�LQJ�SURSRVDO��
�
&RXOG��H�SHUKDSV�HQWHU�D�VWLSXODWLRQ�RQ�WKH�UHFRUG�KHUH�DQG�QR��WKDW�
IRU�SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH��UH�QRW�HPSOR�HHV"�
�

7A.App.1517

7A.App.1517



(�KLELW��������������

� 7KH�SURSRVDO�OHG�WR�WKH�IROOR�LQJ�H�FKDQJH��
�
05�� ),1.�� �RRG�� �RXU� �RQRU�� 0U�� 6DPSVRQ� PDGH� DQ� LQWHUHVWLQJ�
VXJJHVWLRQ�WKDW�,�G�OLNH�WR�WKLQN�DERXW�DQG�WKDW�PD���RUN��7KDW�LI��H�
VD��IRU�WKH�SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH���HUHQ�W�HPSOR�HHV��7KDW�PD��
WDNH�FDUH�RI�DOO�RI�WKLV��,��RXOG�MXVW�QHHG�WR�UXQ�WKDW�E��P��SHRSOH���XW�
WKDW�PD��WDNH�FDUH�RI�DOO�RI�RXU�FRQFHUQV�DW�WKDW�SRLQW��DQG�WKHQ��H�FDQ�
����H�FDQ�EH�GRQH��
�
7�(�&2857���R��V�WKDW��0U��6DPSVRQ"�
�
05��6�03621��,W��DV�P��VXJJHVWLRQ��VR�,�VWLOO�WRWDOO��DJUHH��LWK�LW��

(�KLELW�������������

� ,Q�FRQILUPLQJ�WKDW�WKH�SURSRVDO�FRQWHPSODWHG�WKDW�3ODLQWLII��RXOG�UHWDLQ�WKH�ULJKW�WR�SURFHHG�

DJDLQVW�'XVODN�DQG�6HVPDQ�VROHO��LQ�WKHLU�FDSDFLW��DV�LQGHSHQGHQW�FRQWUDFWRUV��WKH�&RXUW�PDGH�WKH�

IROOR�LQJ�VWDWHPHQW��
�
7�(�&2857���QG�,�WKLQN�KH�KDV�QR�SUREOHP��LWK�WKDW�EHFDXVH�WKDW�
�DV�KLV�LGHD���RX�NQR���VR�UHJDUGLQJ�WKH�IDFW�WKDW�LI�WKH��UH�LQGHSHQGHQW�
FRQWUDFWRUV��WKHUH�V�QR��DLYHU�RI�WKH�ULJKW�WR�VHHN�FRYHUDJH�IRU�WKLV�FDVH��
,�PHDQ�� ,�JHW� WKDW�EDVHG� XSRQ�WKH� LQVXUDQFH�SROLF����QG�QR�ELJ�GHDO�
WKHUH��
�

(�KLELW������������

� 7KH�KHDULQJ�FRQFOXGHG��LWK�WKH�&RXUW�VHWWLQJ�D�VWDWXV�FKHFN�IRU�WKH�IROOR�LQJ�GD���1RYHPEHU�

���������DW������D�P��LQ�RUGHU�WR�DIIRUG�WKH�SDUWLHV��LWK�WLPH�WR�GRFXPHQW�WKH�VWLSXODWLRQ���6HH�(�KLELW�

������������

� 2Q�1RYHPEHU���������DW������D�P�� �EHIRUH�WKH�6WDWXV�&KHFN���FRXQVHO�IRU�3ODLQWLII� VHQW�DQ�

HPDLO��D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW����DGYLVLQJ�WKDW�KH�KDG�PDGH�D�IH��PLQRU�FKDQJHV�

WR�WKH�UHOHDVH�LQ�OLJKW�RI�WKH�DJUHHPHQW�UHDFKHG�EHW�HHQ�WKH�SDUWLHV���7KH�HPDLO�FRXQVHO�IRU�3ODLQWLII�

VHQW�HQFORVHG�FRS��RI�D�GUDIW�6WLSXODWLRQ�KH��DV�DJUHHDEOH�WR�WKDW�SURYLGHG�DV�IROOR�V��
�
,7� ,6� �(5(��� 67,38/�7('� 7��7� )25� 7�(� 385326(6� 2)�
7�,6�/,7,��7,21��1'�)25��1���1'��//�,668(6��
5(/�7('�72�6,021(�58662�6�&/�,06��1'�6(77/(0(17��
7��7� ,1� �8�867� ����� �27�� '()(1'�17� 5,&��5'�
'86/�.� �1'� '()(1'�17� -867,1� 6(60�1� :(5(�
1�785�/� 3(56216� :�2� :(5(� ,1� 7�(� 6(59,&(� 2)�
6815,6(� 9,//�6� ,;� �20(2:1(56� �662&,�7,21� �6�
,1'(3(1'(17�&2175�&7256��:�20�6815,6(�9,//�6�,;�
�20(2:1(56� �662&,�7,21� &203(16�7('� :,7��
:��(6�� �1'� :�20� 6815,6(� 9,//�6� ,;� �20(2:1(56�

7A.App.1518
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�662&,�7,21���'�7�(�5,��7�72�',5(&7��1'�&21752/�
:�,/(�'86/�.��1'�6(60�1�3(5)250('�6(59,&(6�)25�
6815,6(�9,//�6�,;��20(2:1(56��662&,�7,21��������
�

(�KLELW����S����

� 7KH�SDUWLHV�VXEVHTXHQWO��DSSHDUHG�DW�WKH�6WDWXV�&KHFN�ODWHU�WKDW�PRUQLQJ��(�KLELW������W�WKH�

KHDULQJ�� FRXQVHO� IRU� 3ODLQWLII� PDGH� WKH� IROOR�LQJ� UHSUHVHQWDWLRQ� WR� WKH� &RXUW� UHJDUGLQJ� UHFHQW�

GHYHORSPHQWV��
�
6R�SHUKDSV�WKH�&RXUW�FRXOG�VD����RX�NQR���LI�0U��)LQN�DQG�KLV�FOLHQW�
DJUHH�WR��KDW�0U��6DPSVRQ�SURSRVHG�WKLV�PRUQLQJ��DQG�QR�RQH�HOVH�KDV�
DQ��REMHFWLRQ�RQ�WKLV�6XQULVH�HPSOR�HH�'XVODN�6HVPDQ�WKLQJ�WKHQ��H�OO�
JR�DKHDG�DQG�VLJQ��KDW�0U��6DPSVRQ�SURSRVHG�WKLV�PRUQLQJ���QG�WKDW�V�
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RI� WKH� SDUWLHV�� DQG� PRUH� VSHFLILFDOO�� 0U�� )LQN�� WKDW� �H� KDYH� DQ�
DJUHHPHQW�LQ�SULQFLSOH�DV�WR�WKH�ODQJXDJH�WKDW��LOO�EH�LQ�WKH�DJUHHPHQW��
�HFDXVH� �KDWHYHU� FKDQJHV� �HUH� PDGH� DV� LW� UHODWHG� WR� WKH� W�R�
SXWDWLYH�LQGHSHQGHQW�FRQWUDFWRU���KDWHYHU�VWDWXV�WKH��KDYH��DSSDUHQWO��
WKHUH�LV�VRPH�VRUW�RI�DJUHHPHQW�DV�WKH�W�SH�RI�ODQJXDJH�WKDW��RXOG�EH�
DSSURSULDWH���QG�VR�DOO��H�KDYH�WR�GR�DW�WKLV�SRLQW�LV��
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2PLVVLRQV�� 7KH� FRXUW� PD�� FRUUHFW� D� FOHULFDO� PLVWDNH� RU� D� PLVWDNH�
DULVLQJ� IURP� RYHUVLJKW� RU� RPLVVLRQ� �KHQHYHU� RQH� LV� IRXQG� LQ� D�
MXGJPHQW��RUGHU��RU�RWKHU�SDUW�RI�WKH�UHFRUG��7KH�FRXUW�PD��GR�VR�RQ�
PRWLRQ�RU�RQ�LWV�R�Q���LWK�RU��LWKRXW�QRWLFH���XW�DIWHU�DQ�DSSHDO�KDV�
EHHQ� GRFNHWHG� LQ� WKH� DSSHOODWH� FRXUW� DQG��KLOH� LW� LV�SHQGLQJ�� VXFK�D�
PLVWDNH�PD��EH�FRUUHFWHG�RQO���LWK�WKH�DSSHOODWH�FRXUW�V�OHDYH��
�
�E�������URXQGV�IRU�5HOLHI�)URP�D�)LQDO�-XGJPHQW��2UGHU��RU�3URFHHGLQJ��
2Q� PRWLRQ�DQG� MXVW� WHUPV�� WKH� FRXUW�PD�� UHOLHYH� D�SDUW��RU� LWV� OHJDO�
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RQ�DQ�HDUOLHU�MXGJPHQW�WKDW�KDV�EHHQ�UHYHUVHG�RU�YDFDWHG��RU�DSSO�LQJ�LW�
SURVSHFWLYHO��LV�QR�ORQJHU�HTXLWDEOH��RU�
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PRQWKV�DIWHU�WKH�GDWH�RI�WKH�SURFHHGLQJ�RU�WKH�GDWH�RI�VHUYLFH�RI��ULWWHQ�
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RUGHU��RU�SURFHHGLQJ��
�
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D�GHIDXOW�MXGJPHQW�LV�VHUYHG��VHW�DVLGH�WKH�GHIDXOW�MXGJPHQW�DJDLQVW�D�
GHIHQGDQW� �KR� �DV� QRW� SHUVRQDOO�� VHUYHG� �LWK� D� VXPPRQV� DQG�
FRPSODLQW�DQG��KR�KDV�QRW�DSSHDUHG� LQ� WKH�DFWLRQ��DGPLWWHG� VHUYLFH��
VLJQHG�D��DLYHU�RI�VHUYLFH��RU�RWKHU�LVH��DLYHG�VHUYLFH��RU�
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��������VHW�DVLGH�D�MXGJPHQW�IRU�IUDXG�XSRQ�WKH�FRXUW����

� ��MXGJPHQW�LV�YRLG�LI�WKHUH�LV�D�GHIHFW�LQ�WKH�FRXUW�V�DXWKRULW��WR�HQWHU�MXGJPHQW���RVVHWW����

��DSS���DU��H�WDO������1HY������������������3��G���������������������PRWLRQ�EURXJKW�RQ�WKH�EDVLV�

WKDW�D�MXGJPHQW�LV�YRLG�QHHG�RQO��EH�EURXJKW��LWKLQ�D�UHDVRQDEOH�WLPH���,��UH��DUULVR��/L�L�J��UXVW��

����1HY����������������3��G��������������������

� 0HDQ�KLOH��D�WULDO�FRXUW�UHWDLQV�WKH�LQKHUHQW�SR�HU�WR�FRUUHFW�PLVWDNHV����DVL�����HVVRS������

1HY���������������7KH�SR�HU�WR�FRUUHFW�D� MXGJPHQW�H�WHQGV�WR�LQVWDQFHV�RI�IUDXG���6HH��XUS������

�XUS�������1HY��������������

� ,Q�WKLV�FDVH��WKH�MXGJPHQW�LV�YRLG�DV�LW�YLRODWHV�WKH�DJUHHG�XSRQ�WHUPV�RI�WKH�VHWWOHPHQW�UHDFKHG�

LQ�WKLV�FDVH���3ODLQWLII�UHOHDVHG�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�EDVHG�RQ�WKHLU�FRQGXFW�DV��2��
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VHW�DVLGH�DV�YRLG�SXUVXDQW�WR�ERWK�15&3����E�����DQG��G������
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7KLV� VXSSOHPHQW�� DQG� WKH� XQGHUO�LQJ� RSSRVLWLRQ� DUH�PDGH� DQG� EDVHG� XSRQ� WKH� SOHDGLQJV� DQG�

SDSHUV�ILOHG�KHUHLQ��WKH�DWWDFKHG�3RLQWV�DQG��XWKRULWLHV��DQG�XSRQ�RUDO�DUJXPHQW�DW�WKH�WLPH�RI�

KHDULQJ��

32,1�6��1������25,�,�6�

� 4�(�V�PRWLRQ�DVVHUWV� WKDW��3ODLQWLII�DJUHHG� LQ�FRQQHFWLRQ��LWK�D� VHWWOHPHQW� UHDFKHG�LQ�

WKLV�FDVH�WKDW�KH��RXOG� OLPLW� KLV�FODLPV�DJDLQVW�5LFKDUG�'XVODN�DQG�-XVWLQ�6HVPDQ� WR� OLDELOLW��

VROHO��DULVLQJ�IURP�WKHLU��VLF��DV�LQGHSHQGHQW�FRQWUDFWRUV��������4�(�V�PRWLRQ�DW�3����/����������

,Q� DGGLWLRQ� WR� WKH� HYLGHQFH� DQG� DUJXPHQWV� VHW� IRUWK� LQ� WKH� RSSRVLWLRQ� DQG� LQLWLDO� VXSSOHPHQW��

6,021(� DOVR� GLUHFWV� WKLV�&RXUW� WR� WKH� WUDQVFULSW� IURP� WKH�1RYHPEHU� ��� �����KHDULQJ� LQ� WKLV�

PDWWHU��KHUHLQ� LW� LV�PDGH�FOHDU� WKDW���� LW��DV�4�(�V� LQVXUHG�6815,6(�� WKURXJK� LWV� WULSDUWLWH�

FRXQVHO�� WKDW� UHSUHVHQWHG� WR�6,021(� DQG� WKH� &RXUW� WKDW� '86/�.� DQG� 6(60�1��HUH� QRW�

HPSOR�HHV�����6,021(�DJUHHG�WR�VR�VWLSXODWH� WKDW�'86/�.�DQG�6(60�1��HUH�LQGHSHQGHQW�

FRQWUDFWRUV�EDVHG�RQ�6815,6(�V�UHSUHVHQWDWLRQV��DQG����6,021(�DJDLQ�VSHFLILFDOO�� UHVHUYHG�

DOO� ULJKWV� WR� SXUVXH� '86/�.� DQG� 6(60�1� DV� LQGLYLGXDOV� QR� PDWWHU� �KHWKHU� WKH�� �HUH�

HPSOR�HHV�RI�FRQWUDFWRUV����

� �WWDFKHG�KHUHWR�DV�(�KLELW����� LV�WKH�WUDQVFULSW�IURP�WKH�1RYHPEHU���������KHDULQJ�LQ�

WKLV�PDWWHU�� �2Q�2FWREHU� ���� ����� WKH� SDUWLHV� WR� WKH� VHWWOHPHQW� KDG� SUHYLRXVO�� SODFHG� RQ� WKH�

UHFRUG�WKDW� WKH� VHWWOHPHQW��RXOG�QRW�DIIHFW�DQ��RI�6,021(�V� ULJKWV�DJDLQVW�'86/�.�DQG�RU�

6(60�1�������(�KLELW����� WR�6,021(�V�2SSRVLWLRQ�WR�WKH� LQVWDQW�PRWLRQ�� ��W�D� VXEVHTXHQW�

KHDULQJ�RQ�1RYHPEHU���������'DYLG�6DPSVRQ��(VT���FRXQVHO�IRU�6,021(��UHPLQGHG�WKH�&RXUW�

RI� WKH� DJUHHPHQW� WKDW� KDG� EHHQ� SUHYLRXVO�� SXW� RQ� WKH� UHFRUG�� � 0U�� 6DPSVRQ� VWDWHG� WKDW� LQ�

FRQILUPLQJ�WKH�VHWWOHPHQW�LQ�WKLV�PDWWHU����H�SXW�RQ�WKH�UHFRUG�����H�UH��R���DL�L�J��UHOHD�L�J��

RU�R�KHU�L�H�DIIH��L�J�D���KL�J�DJDL�����H��D��RU�'X�ODN��,�GRQ�W�WKLQN�DQ�RQH��RXOG�GLVSXWH�
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WKDW�������LW��DV�D�SUHWW��VLJQLILFDQW�SRLQW�WKDW�GD���������(�KLELW�����DWWDFKHG�KHUHWR�DW�3�����/����

����HPSKDVLV�DGGHG����7KH�&RXUW�WKHQ�DVNHG�6815,6(�V�FRXQVHO���0U��)LQN��DUH��H�GLVSXWLQJ�

WKDW��� � ��� DW� 3�� ��� /�� ������� � 0U�� )LQN� DQV�HUHG�� �0�� EHVW� UHFROOHFWLRQ� LV� WKDW� �KH���U��

�D�S�R�� �DLG� KH� �D�� �SH�LIL�DOO�� UH�DL�L�J� KL�� ULJK��� �R� JR� DJDL�����U�� �H��D�� D�G��U��

'X�ODN���H�DOO�DJUHHG��R��KD��������DW�3�����/�������HPSKDVLV�DGGHG�����

� ,W� �DV� 4�(� DQG� 6815,6(�� YLD� WKHLU� WULSDUWLWH� FRXQVHO�0U�� )LQN�� �KR� UHSUHVHQWHG� WR�

6,021(�DQG�WR�WKH�&RXUW�WKDW�'86/�.�DQG�6(60�1��HUH�QRW�HPSOR�HHV�RI�6815,6(���,Q�

WKH�1RYHPEHU���������KHDULQJ�0U��)LQN�VWDWHG���7KHUH�V�QHYHU�EHHQ�RQH�ELW�RI�HYLGHQFH�LQ�WKLV�

FDVH�WKDW�WKH���HUH�HPSOR�HHV���,W��DV�DO�D�V�WKDW�WKH���HUH�LQGHSHQGHQW�FRQWUDFWRUV�������DW�3��

���/����������0U��6DPSVRQ�UHVSRQGHG���,�GRQ�W�WKLQN�WKH��DUH�HPSOR�HHV�HLWKHU�DV�,�VLW�KHUH�ULJKW�

QR�����XW�,�YH�QRW�KDG�D�FKDQFH�WR�ILQG�DQ��RI�WKDW�VWXII�RXW���,�KDYH�QRW���,�KDYH�QR�FRQILUPDWLRQ�

DV�WR�DQ��RI�WKDW�������DW�3�����/�������3�����/�������

� 0U��6DPSVRQ�WKHQ�GLVFXVVHG�WKH�YHU��FLUFXPVWDQFH�4�(�DQG�6815,6(�FXUUHQWO��IDFH��

WKDW�EHLQJ�WKDW�HYLGHQFH�PD��RQH�GD��FRPH�WR�OLJKW�WKDW�'86/�.�DQG�6(60�1��HUH�LQ�IDFW�

6815,6(�HPSOR�HHV�DQG�WKDW�6815,6(�V� UHSUHVHQWDWLRQV� WR�6,021(�DQG�WR� WKH�&RXUW��HUH�

LQFRUUHFW�� �0U��6DPSVRQ�GLVFXVVHG�WKH�SRVVLELOLW��WKDW�6815,6(��DV�LQFRUUHFW�DQG�KR��XQGHU�

WKDW� FLUFXPVWDQFH� '86/�.� DQG� 6(60�1� �RXOG� VWLOO� EH� OLDEOH� XQGHU� WKH� -XGJPHQW� LI�

�6RPHWKLQJ� JRHV� RQ� DQG� DOO� RI� D� VXGGHQ� WKDW� DOO� ��� WKDW� WKH�� FRPH� XS� :��V� WKDW� �HUH� QRW�

SURYLGHG�EHIRUH�DQG�0U��)LQN�V�QRW�D�DUH�RI��DQG�WKHQ��H�YH�VRPHKR��EHHQ�PLVOHDG�������DW�3��

���/�� ������� � 0U�� 6DPSVRQ� �DV� DGDPDQW� WKDW� XQGHU� WKDW� FLUFXPVWDQFH� 6,021(��RXOG� VWLOO�

UHWDLQ�DOO�ULJKWV�WR�DQ��MXGJPHQW�WKH�&RXUW�PD��HQWHU�DJDLQVW�'86/�.�DQG�RU�6(60�1������DW�

3�����/�����������

�
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� 0U��6DPSVRQ�XOWLPDWHO��RIIHUHG��JLYHQ�6815,6(�V�UHSUHVHQWDWLRQV�WKDW�'86/�.�DQG�

6(60�1��HUH� QRW�6815,6(�� HPSOR�HHV�� WR� VLPSO�� VWLSXODWH� WKDW� MXGJPHQW��RXOG� EH� WDNHQ�

DJDLQVW� WKHP� LQGLYLGXDOV� DV� 6815,6(� DVVHUWHG� WKH�� �HUH� LQGHSHQGHQW� FRQWUDFWRUV�� � 0U��

6DPSVRQ� VWDWHG�� �&RXOG� �H� SHUKDSV� HQWHU� D� VWLSXODWLRQ� RQ� WKH� UHFRUG� KHUH� DQG� QR�� WKDW� IRU�

SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH��UH�QRW�HPSOR�HHV�������DW�3�����/����������0U��)LQN�WKHQ�VWDWHG�KH�

�RXOG��OLNH�WR�WKLQN�DERXW��WKDW�VXJJHVWLRQ�DQG�VDLG���7KDW�PD��WDNH�FDUH�RI�DOO�RI�WKLV�������DW�3��

���/���������

�IWHU�VXJJHVWLQJ�WKH�SDUWLHV�VWLSXODWH�WKDW�'86/�.�DQG�6(60�1��HUH�QRW�HPSOR�HHV��

DQG�0U��)LQN�VD�LQJ�KH��RXOG� �OLNH� WKLQN�DERXW�� WKDW��0U��6DPSVRQ�VWDWHG���,��RXOG�DVN���� ,�

�RXOG�DVN� MXVW� ���0U��)LQN�KDV�PDGH�D�FRXSOH�RI�FRPPHQWV� WRGD���DQG� ,� WKLQN� WKH�&RXUW� DOVR�

HFKRHG� WKHP�� DORQJ� WKH� OLQHV� RI� 6HVPDQ� DQG� 'XVODN�� DOO� ULJK��� DJDL���� �KH��� DQ�ERG�� �KR�

LQVXUHV�WKHP���RX�NQR���DOO�RI��KR�H�DUH�SUH�HU�HG���KH��UH��R��DIIH��HG���,��RXOG�OLNH��R��DNH�

�XUH��KD��L���U���DO��OHDU�L���KD�H�HU�L�HUD�LR���H�H�G�XS��L�K�������DW�3�����/���������HPSKDVLV�

DGGHG�����

� �V�QRWHG�LQ�6,021(�V�2SSRVLWLRQ�WR�WKH�LQVWDQW�PRWLRQ��WKH�DJUHHPHQW�WKDW�6815,6(�

GLG�PDNH�LW��FU�VWDO�FOHDU��WKDW�6,021(��DV�SUHVHUYLQJ�DOO�ULJKWV�WR�SURFHHG�DJDLQVW�'86/�.�

DQG� 6(60�1�� DQG� WKDW� QHLWKHU� '86/�.� DQG�RU� 6(60�1��HUH� EHLQJ� UHOHDVHG� HYHQ� LQ� WKH�

HYHQW� WKH�� �HUH� VXEVHTXHQWO�� GHHPHG� HPSOR�HHV�� � ,�GHHG�� �KH� �H��OH�H��� DJUHH�H���

�SH�LIL�DOO��H��OXGHG�����,���H�SOR�HH��H��LUHO��������6XSSOHPHQW�WR�2SSRVLWLRQ���2Q�SDJH���

RI� WKH� UHOHDVH�� WKH� GHVFULSWLRQ� RI� WKH� UHOHDVHG� SDUWLHV� LQFOXGHV� DOO� RI�'HIHQGDQWV�� �HPSOR�HHV�

���/�',����,����'�'��/�.���'��������,��������� �� �� ���� � ���� (�KLELW� ���� WR�

6,021(�V�RSSRVLWLRQ�WR� WKH�LQVWDQW�PRWLRQ�DW�3���� �HPSKDVLV�LQ�RULJLQDO��� �:KHQ�UHIHUHQFLQJ�

WKH�HPSOR�HHV�RI�DQ��RI�WKH�'HIHQGDQWV�LW��DV�PDGH�PRUH�WKDQ�FOHDU�WKDW�WKH�WHUP��HPSOR�HHV��

7A.App.1528

7A.App.1528



GLG�QRW�LQFOXGH�'86/�.�RU�6(60�1��DQG�WKDW�'86/�.�QRU�6(60�1��HUH�EHLQJ�UHOHDVHG��

HYHQ�LI�WKH���HUH�GHHPHG�HPSOR�HHV�RI�6815,6(����

� ,I�HYLGHQFH�KDV�QR��FRPH�WR�OLJKW�WKDW�6815,6(�V�UHSUHVHQWDWLRQV�WR�6,021(�DQG�WR�

WKH�&RXUW��HUH�LQFRUUHFW��6815,6(�DQG�RU�LWV�LQVXUHG�V���LOO�KDYH�WR�IDFH�WKH�FRQVHTXHQFH�IRU�

WKH�VDPH����W�QR�WLPH��DV�LW�HYHU�DJUHHG�WKDW�6,021(��RXOG�ORVH�DQ��ULJKWV�DJDLQVW�'86/�.�

DQG�RU�6(60�1�LI�LW�WXUQHG�RXW�6815,6(�V�UHSUHVHQWDWLRQV�WR�WKH�&RXUW��HUH�LQFRUUHFW����

�21���6,21�

� )RU�WKH�IRUHJRLQJ�UHDVRQV�6,021(�UHVSHFWIXOO��UHTXHVWV�WKLV�&RXUW�GHQ��4�(�V�PRWLRQ�

WR�LQWHUYHQH�DQG�GHQ��WKH�PRWLRQ�WR��HQIRUFH��WKH�VHWWOHPHQW�DV��HOO���7KH�&RXUW�VKRXOG�IXUWKHU�

KROG�WKDW�WKH������VHWWOHPHQW�RI�WKLV�PDWWHU�GLG�QRW�DIIHFW�DQ��ULJKWV�6,021(�PD��KDYH�DJDLQVW�

'86/�.�DQG�RU�6(60�1�DV�DJUHHG�RQ�WKH�UHFRUG�E��DOO�DFWLYH�SDUWLHV�RQ�2FWREHU�����������

DQG�DJDLQ�FRQILUPHG�RQ�1RYHPEHU�����������DQG�IXUWKHU�ILQG�WKDW�6,021(�UHWDLQV�DOO�ULJKWV�WR�

SXUVXH�DQ��FODLPV�DJDLQVW�'86/�.�DQG�RU�6(60�1�DV�VSHFLILFDOO��VHW�IRUWK�RQ�WKH�UHFRUG�DQG�

LQ�WKH�VXEVHTXHQW�VHWWOHPHQW�GRFXPHQWV����
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&RXUW�IRU�DQ�RUGHU�HLWKHU�VHWWLQJ�DVLGH�WKH�GHIDXOW�MXGJPHQW�HQWHUHG�LQ�WKLV�PDWWHU�RQ�'HFHPEHU�����

����� DJDLQVW� 5LFKDUG� 'XVODN� ��'XVODN��� DQG� -XVWLQ� 6HVPDQ� ��6HVPDQ��� RU�� LQ� WKH� DOWHUQDWLYH��

DPHQGLQJ�WKH�MXGJPHQW�WR�H�SOLFLWO��UHIOHFW�WKDW�OLDELOLW��DV�WR�HDFK�LV�EDVHG�VROHO��RQ�WKHLU�FRQGXFW�DV�

LQGHSHQGHQW�FRQWUDFWRUV��

� 7KH�PRWLRQ��PDGH�SXUVXDQW�WR�15&3�����LV�EDVHG�RQ�WKH�IDFW�WKDW�3ODLQWLII�DJUHHG�WR�UHOHDVH�

'XVODN�DQG�6HVPDQ�IURP�DQ��DQG�DOO�OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�DV��2��HPSOR�HHV����6HH�

��1RW�LWKVWDQGLQJ�WKH�IDFW�WKDW�QHLWKHU�'XVODN�QRU�6HVPDQ��HUH�DOOHJHG�WR�EH��2��HPSOR�HHV��WKH��2��REWDLQHG�D�
UHOHDVH�RI�HDFK�RXW�RI�DQ�DEXQGDQFH�RI�FDXWLRQ���
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4�(�V�0RWLRQ�WR�,QWHUYHQH�WR�(QIRUFH�SUHYLRXVO��ILOHG�����V�UHIOHFWHG�LQ�3ODLQWLII�V��2SSRVLWLRQ�WR�WKH�

0RWLRQ�WR�(QIRUFH��3ODLQWLII�LV�QR��DWWHPSWLQJ�WR�GLVDYR��KLPVHOI�IURP�WKH�UHOHDVH�LQ�FRQWHQGLQJ�WKDW�

KH�QHYHU�UHOHDVHG�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�DV�DOOHJHG��2��HPSOR�HHV���0HDQ�KLOH��

'XVODN� DQG� 6HVPDQ� WKHPVHOYHV� KDYH� QR�� VXHG� WKH� �2�� FODLPLQJ� WKDW� WKH� �2�� LV� OLDEOH� DQG�
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E��YLUWXH�RI�WKH�UHOHDVH�RU��LQ�WKH�DOWHUQDWLYH��DPHQGHG�WR�UHIOHFW�WKDW�WKH�OLDELOLW��RI�'XVODN�DQG�6HVPDQ�

LV�OLPLWHG�DQG�EDVHG�VROHO��WR�FRQGXFW�DV�LQGHSHQGHQW�FRQWUDFWRUV��WR�WKH�H�WHQW�D�SUL�D�IDFLH�VKR�LQJ�

RI�VXFK�FDQ�EH�PDGH���

� 7KH�PRWLRQ�LV�PDGH�EDVHG�RQ�WKLV�1RWLFH��WKH�SRLQWV�DQG�DXWKRULWLHV�LQFRUSRUDWHG�KHUHLQ��WKH�

&RXUW�V�ILOH��LQFOXGLQJ�WKH�0RWLRQ�7R�,QWHUYHQH�WR�(QIRUFH�6HWWOHPHQW���DQ��RWKHU�PDWWHU�WKLV�&RXUW�

GHHPV�DSSURSULDWH�DQG�DQ��DOOR�HG�RUDO�DUJXPHQW��
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LQVWDOOHG�DW�D�UHVLGHQFH�WKDW�3ODLQWLII�FRQWHQGV�FDXVHG�KLP�WR�WULS�VR�DV�WR�VXVWDLQ�ERGLO��LQMXULHV��,Q�

WKLV�VXLW��3ODLQWLII�DOOHJHG�WKDW�'HIHQGDQW��6XQULVH��2����DV�OLDEOH�DQG�UHVSRQVLEOH�IRU�KLV�LQMXULHV�

EDVHG� RQ� DOOHJHG� PDLQWHQDQFH� REOLJDWLRQV� WKH� �2�� RVWHQVLEO�� R�HG� LQ� FRQQHFWLRQ� �LWK� WKH� DUHD�

DGMDFHQW�WR�WKH��LUH��

� :KLOH�3ODLQWLII�GLG�QRW�LQLWLDOO��QDPH�'XVODN�DQG�6HVPDQ�DV�GHIHQGDQWV�LQ�WKH�FDVH��KHQ�KH�

ILOHG�VXLW�LQ�������KH�DGGHG�HDFK�DV�GHIHQGDQWV�E���D��RI�DQ�DPHQGHG�&RPSODLQW�ILOHG�LQ��������DVHG�

RQ�WKH�FRQFOXVLRQ�WKDW�HDFK��HUH�LQGHSHQGHQW�FRQWUDFWRUV��FRXSOHG��LWK�WKH�DEVHQFH�RI�DQ��DOOHJDWLRQV�

PDGH�E��3ODLQWLII�WR�WKH�FRQWUDU���WKH��2��GLG�QRW�DSSHDU�IRU�HLWKHU�LQGLYLGXDO�VXFK�WKDW�GHIDXOWV��HUH�

HQWHUHG�DV�WR�HDFK���

� ��VHWWOHPHQW��DV�UHDFKHG�LQ�2FWREHU�������KLFK�FRQWHPSODWHG�WKH�FDUYH�RXW�RI�'XVODN�DQG�

6HVPDQ�� � ,Q� FRQQHFWLRQ� �LWK� GRFXPHQWLQJ� WKH� VHWWOHPHQW�� WKH� SDUWLHV� HQFRXQWHUHG� GLIILFXOWLHV�

UHJDUGLQJ�WKH�VFRSH�DQG�H�WHQW�RI�WKH�FDUYH�RXW�RI�'XVODN�DQG�6HVPDQ��OHDGLQJ�WR�D�1RYHPEHU���������

KHDULQJ�EHIRUH�WKLV�&RXUW�LQ�FRQQHFWLRQ��LWK�D�PRWLRQ�WR�HQIRUFH�3ODLQWLII�ILOHG���6HH�(�KLELWV�������

� �W�WKH�1RYHPEHU���������KHDULQJ��FRXQVHO�IRU�3ODLQWLII�DJUHHG�WR�VWLSXODWH�WKDW�3ODLQWLII��RXOG�

UHOHDVH�DQ��FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�EDVHG�RQ�WKHLU�FRQGXFW�DV�HPSOR�HHV������YLUWXH�RI�WKLV�

VWLSXODWLRQ��FRXQVHO�DJUHHG�WR�QDUUR��3ODLQWLII�V�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�WR�WKHLU�FRQGXFW�

�LI�DQ���DV�LQGHSHQGHQW�FRQWUDFWRUV���2I�VLJQLILFDQFH��WKH�VWLSXODWLRQ��DV�PDGH�LQ�RSHQ�FRXUW�EHIRUH�

VXEVHTXHQWO��EHLQJ�UHGXFHG�WR��ULWLQJ���6HH�(�KLELWV������

� ,Q�UHOLDQFH�RQ�WKH�UHOHDVH��WKH��2��GLG�QRW�RSSRVH�WKH�HQWHULQJ�RI�D�GHIDXOW�MXGJPHQW�DJDLQVW�

'XVODN�DQG�6HVPDQ�RQ�'HFHPEHU�����������D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW�����7KH�

GHIDXOW�MXGJPHQW��KR�HYHU��LWVHOI�LQFOXGHV�QR�OLPLWLQJ�SURYLVLRQ�UHIOHFWLQJ�WKDW�OLDELOLW��LV�EDVHG�VROHO��

RQ�WKHLU�FRQGXFW�DV�LQGHSHQGHQW�FRQWUDFWRUV���6HH�(�KLELW�����

� ,Q� WKH� DEVHQFH� RI� DQ�� OLPLWLQJ� YHUELDJH�� 'XVODN� DQG� 6HVPDQ� KDYH� QR�� VXHG� WKH� �2��

FRQWHQGLQJ� WKDW� HDFK� �HUH� �2�� HPSOR�HHV� VXFK� WKDW� WKH� �2�� LV� OLDEOH� DQG� UHVSRQVLEOH� IRU� WKH�

��7KH��PHQGHG�&RPSODLQW�RPLWV�DQ��DOOHJDWLRQV�WKDW�'XVODN�DQG�6HVPDQ��HUH��2��HPSOR�HHV��
�
��&RPSRXQGLQJ�PDWWHUV��WKH�GRFNHW�LQFOXGHV�QR�UHFRUG�RI�WKH�HYLGHQFH�VXEPLWWHG�WR�VXEVWDQWLDWH�WKH�MXGJPHQW��KLOH�WKH�
KHDULQJ��DV�QRW�WUDQVFULEHG���6HH�(�KLELW������LYHQ�WKLV��WKH��2��FDQQRW�GHWHUPLQH�WKH�EDVLV�IRU�WKH�MXGJPHQW�HQWHUHG�
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MXGJPHQW�� �6HH�(�KLELW������0HDQ�KLOH��FRXQVHO�IRU�3ODLQWLII��LQ�FRQQHFWLRQ��LWK�D�VHSDUDWHO��ILOHG�

0RWLRQ�WR�,QWHUYHQH�WR�(QIRUFH�6HWWOHPHQW��KDV�QR��DWWHPSWHG�WR�GLVDYR��WKH�VWLSXODWLRQ�KH�DJUHHG�

WR�E��FRQWHQGLQJ�WKDW�3ODLQWLII�GLG�QRW�UHOHDVH�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�LQ�WKHLU�FDSDFLWLHV�

DV��2��HPSOR�HHV��6HH�2SSRVLWLRQ�WR�0RWLRQ�WR�(QIRUFH��

� �DVHG�RQ�WKHVH�FLUFXPVWDQFHV��LW�LV�UHVSHFWIXOO��VXEPLWWHG�WKDW�WKH�MXGJPHQW�HQWHUHG�E��WKLV�

&RXUW�YLRODWHV�WKH�WHUPV�RI�WKH�VHWWOHPHQW�DJUHHPHQW�VXFK�WKDW�LW�LV�YRLG����OWHUQDWLYHO���WR�WKH�H�WHQW�

WKDW�'XVODN�DQG�6HVPDQ�IDFH�OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�VROHO��DV�LQGHSHQGHQW�FRQWUDFWRUV��

WKH�MXGJPHQW�VKRXOG�EH�DPHQGHG�DQG�PRGLILHG�WR�UHIOHFW�WKLV�OLPLWDWLRQ����FFRUGLQJO���IRU�WKH�UHDVRQV�

VHW�IRUWK�KHUHLQ��LW�LV�UHVSHFWIXOO��UHTXHVWHG�WKDW�WKH�PRWLRQ�EH�JUDQWHG��

,,�� ��&.�52�1����&76�

� 3HU�DERYH��WKLV�PDWWHU�DULVHV�IURP�DQ�DOOHJHG������VOLS�DQG�IDOO�LQ��KLFK�3ODLQWLII�DOOHJHV�WKH�

�2���DV�OLDEOH��

� ,Q�2FWREHU�������D�VHWWOHPHQW��DV�UHDFKHG�LQ�WKLV�FDVH�� �6HH�7UDQVFULSWV�GDWHG�2FWREHU�����

�����DQG�2FWREHU�����������FRSLHV�RI��KLFK�DUH�DWWDFKHG�KHUHWR�DV�(�KLELWV���DQG�����,VVXHV�DURVH��

KR�HYHU��LQ�GRFXPHQWLQJ�WKH�VHWWOHPHQW��OHDGLQJ�3ODLQWLII�WR�ILOH�D�0RWLRQ�7R�&RPSHO�6HWWOHPHQW�RQ�

1RYHPEHU����������D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW������

� 3ODLQWLII�V�0RWLRQ�OHG�WR�WKH�VFKHGXOLQJ�RI�W�R�VHSDUDWH�KHDULQJV�WKDW��HUH�XOWLPDWHO��KHOG�RQ�

1RYHPEHU���������DQG�1RYHPEHU���������GXULQJ��KLFK�WKH�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ��HUH�

H�WHQVLYHO��YHWWHG�DQG� GLVFXVVHG�� �6HH� (�KLELWV���DQG���� � 2I� VLJQLILFDQFH�� WKH� 1RYHPEHU� ��������

WUDQVFULSW� LQFOXGHV�DQ�H�WHQVLYH�GLVFXVVLRQ�EHW�HHQ�FRXQVHO�DQG� WKLV�&RXUW�UHJDUGLQJ� WKH� IDFW�WKDW�

'XVODN�DQG�6HVPDQ��HUH�QRW�SDUW�RI�WKH�VHWWOHPHQW���,Q�IUDPLQJ�WKH�GLVSXWH��FRXQVHO�IRU��2��DGYLVHG�

WKH�&RXUW�DV�IROOR�V��
�
7KH�KROG�XS��DQG�0U��6DPSVRQ�,�WKLQN�VDLG�LW�EXW�,�OO�VD��LW�DJDLQ��,�WKLQN�
WKH� UHDO� KROG� XS� ULJKW� QR�� LV� �KHWKHU� RU� QRW� WKH� UHOHDVH� WKDW� �H�
QHJRWLDWHG��DV�LQWHQGHG�WR�FRYHU�0U��6HVPDQ�DQG�'XVODN��'�8�6�/���
.��,�WKLQN���FWXDOO���,�YH�JRW�LW�LQ�IURQW�RI�PH��2ND���'XVODN��'�8�6�/�
��.��DQG�6HVPDQ��6�(�6�0���1��LI�WKH���HUH�FRQVLGHUHG�HPSOR�HHV�
RI�6XQULVH��
�
7KHUH�V� QHYHU� EHHQ� RQH� ELW� RI� HYLGHQFH� LQ� WKLV� FDVH� WKDW� WKH�� �HUH�
HPSOR�HHV��,W��DV�DO�D�V�WKDW�WKH���HUH�LQGHSHQGHQW�FRQWUDFWRUV���XW�
DV�,�P�VXUH�WKH�&RXUW�KDV�GHDOW��LWK�WKRXVDQGV�RI�VHWWOHPHQWV���KHQ��RX�
VHWWOH��LWK�DQ�HQWLW����RX�DUH�VHWWOLQJ��LWK�WKH�HPSOR�HHV�WRR���
�
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7KHUH�V� QRWKLQJ� LQ� 0U�� 6DPSVRQ�V� DPHQGHG� FRPSODLQW� WKDW� HYHQ�
VXJJHVWV�RU�DVVHUWV�WKDW�HLWKHU�RQH�RI�WKHVH�JHQWOHPHQ�LV�DQ�HPSOR�HH��
7KHUH� LV� QRWKLQJ� LQ� DQ�� RQH� RI� KLV� GLVFORVXUHV� WKDW� DVVHUWV� WKH��UH�
HPSOR�HHV��
�
6R�WKH�LGHD�KHUH�LV�WKDW�QRW�RQO��LV�6XQULVH�JHWWLQJ�LWVHOI�RXW�RI�WKH�FDVH��
EXW�LW�V�DOVR�JHWWLQJ�RXW�LWV�HPSOR�HHV���KLFK�DOVR�LQFOXGHV�ERDUG��
�
�
PHPEHUV���OWKRXJK���H�GLGQ�W�VSHFLILFDOO��VD��WKDW�RQ�WKH�UHFRUG�
HLWKHU��EXW�DOVR�&R���,(6��WKH��UH�DOVR�JHWWLQJ�WKHLU�HPSOR�HHV�RXW��
�

(�KLELW����������������

� &RXQVHO�IRU�WKH��2��IXUWKHU�VWDWHG�DV�IROOR�V��
�
6R� ,� WKLQN� WKDW� WKH� RQO�� KDQJ� XS� LV� �KHWKHU� RU� QRW� WKLV� VHWWOHPHQW�
LQFOXGHV�0U��'XVODN�DQG�0U��6HVPDQ�LI�WKH��DUH�IRXQG�WR�EH�HPSOR�HHV�
RI�6XQULVH���QG�,�WKLQN�WKDW�V�LW��
�
,I�WKH��UH�QRW�DQG�WKH��UH�LQGHSHQGHQW�FRQWUDFWRUV��WKHQ�WKH�VHWWOHPHQW�
DJUHHPHQW�DEVROXWHO��GRHV�QRW�FRYHU�WKHP��:RXOG�DOOR��0U��6DPSVRQ�
WR�GR��KDW�KH�QHHGV�WR�GR���QG�HYHQ�WU��WR�JR�DIWHU�P��FOLHQW�V�LQVXUDQFH�
FDUULHUV�WR�VHH�LI�WKHUH�LV�FRYHUDJH�IRU�WKHP�DV�LQGHSHQGHQW�FRQWUDFWRUV��
:H�DOO�DJUHH�WKDW� ��� WKDW��DV�RQH�RI�WKH�WKLQJV�WKDW��DV� LPSRUWDQW� WR�
KLP��:H�DUHQ�W�VHHNLQJ�WR�UHOHDVH�WKDW��
�
�XW�WR�WKH�H�WHQW�WKH��UH�HPSOR�HHV��WKLV�VKRXOG�FRYHU�LW���QG�,�WKLQN��,�
WKLQN�WKDW�V�UHDOO���KHUH��H�DUH��-XGJH���

(�KLELW�������������VHH�DOVR����������

� &RXQVHO�IRU�3ODLQWLII�LQLWLDOO��UHVSRQGHG�WKDW��KLOH�KH�KDG�QR�HYLGHQFH�H�LVWHG�WKDW�'XVODN�DQG�

6HVPDQ��HUH��2��HPSOR�HHV��LW��DV�KLV�YLH��WKDW�WKH�VHWWOHPHQW�GLG�QRW�QHFHVVDULO��FRQWHPSODWH�WKH�

UHOHDVH�RI�WKHP�LQ�DQ��FDSDFLW����6HH�(�KLELW�����������������,Q�UHVSRQVH�WR�WKLV�FRPPHQW��WKLV�&RXUW�

VWDWHG�DV�IROOR�V��
�
�HFDXVH��KHQ� �RX� ORRN�DW� LW� IURP� WKLV�SHUVSHFWLYH� LI�WKHUH��DV� WUXO��
HYLGHQFH����,�PHDQ��WKLV�PDNHV�SHUIHFW�VHQVH��,I�WKHUH��DV�HYLGHQFH�WKDW�
WKH���HUH�HPSOR�HHV��WKHUH��RXOG�QRW�KDYH�EHHQ�D�GHIDXOW� MXGJPHQW�
HQWHUHG� DJDLQVW� WKHP�� 7KHUH� �RXOG� KDYH� EHHQ� PRWLRQV� WR� VHW� DVLGH��
DQV�HUV�� DQG� WKH� OLNH�� �QG� WKDW�V� SUHWW�� PXFK� WKH� VWDWXV� RI� WKH� FDVH�
EHFDXVH� ,� FDQ�W� ��� ,� FDQ�W� IRUHVHH� HLWKHU� 0U�� /HPNXO� RU� 0U�� )LQN�
SHUPLWWLQJ�DQ�HPSOR�HH�WR�EH�GHIDXOWHG��ULJKW"�

(�KLELW�������������

� ,Q�DGGUHVVLQJ�WKLV�&RXUW�V�FRQFHUQV��FRXQVHO�IRU�3ODLQWLII�PDGH�WKH�IROOR�LQJ�SURSRVDO��
�
&RXOG��H�SHUKDSV�HQWHU�D�VWLSXODWLRQ�RQ�WKH�UHFRUG�KHUH�DQG�QR��WKDW�
IRU�SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH��UH�QRW�HPSOR�HHV"�
�
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(�KLELW��������������

� 7KH�SURSRVDO�OHG�WR�WKH�IROOR�LQJ�H�FKDQJH��
�
05�� ),1.�� �RRG�� �RXU� �RQRU�� 0U�� 6DPSVRQ� PDGH� DQ� LQWHUHVWLQJ�
VXJJHVWLRQ�WKDW�,�G�OLNH�WR�WKLQN�DERXW�DQG�WKDW�PD���RUN��7KDW�LI��H�
VD��IRU�WKH�SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH���HUHQ�W�HPSOR�HHV��7KDW�PD��
WDNH�FDUH�RI�DOO�RI�WKLV��,��RXOG�MXVW�QHHG�WR�UXQ�WKDW�E��P��SHRSOH���XW�
WKDW�PD��WDNH�FDUH�RI�DOO�RI�RXU�FRQFHUQV�DW�WKDW�SRLQW��DQG�WKHQ��H�FDQ�
����H�FDQ�EH�GRQH��
�
7�(�&2857���R��V�WKDW��0U��6DPSVRQ"�
�
05��6�03621��,W��DV�P��VXJJHVWLRQ��VR�,�VWLOO�WRWDOO��DJUHH��LWK�LW��

(�KLELW�������������

� ,Q�FRQILUPLQJ�WKDW�WKH�SURSRVDO�FRQWHPSODWHG�WKDW�3ODLQWLII��RXOG�UHWDLQ�WKH�ULJKW�WR�SURFHHG�

DJDLQVW�'XVODN�DQG�6HVPDQ�VROHO��LQ�WKHLU�FDSDFLW��DV�LQGHSHQGHQW�FRQWUDFWRUV��WKH�&RXUW�PDGH�WKH�

IROOR�LQJ�VWDWHPHQW��
�
7�(�&2857���QG�,�WKLQN�KH�KDV�QR�SUREOHP��LWK�WKDW�EHFDXVH�WKDW�
�DV�KLV�LGHD���RX�NQR���VR�UHJDUGLQJ�WKH�IDFW�WKDW�LI�WKH��UH�LQGHSHQGHQW�
FRQWUDFWRUV��WKHUH�V�QR��DLYHU�RI�WKH�ULJKW�WR�VHHN�FRYHUDJH�IRU�WKLV�FDVH��
,�PHDQ�� ,�JHW� WKDW�EDVHG� XSRQ�WKH� LQVXUDQFH�SROLF����QG�QR�ELJ�GHDO�
WKHUH��
�

(�KLELW������������

� 7KH�KHDULQJ�FRQFOXGHG��LWK�WKH�&RXUW�VHWWLQJ�D�VWDWXV�FKHFN�IRU�WKH�IROOR�LQJ�GD���1RYHPEHU�

���������DW������D�P��LQ�RUGHU�WR�DIIRUG�WKH�SDUWLHV��LWK�WLPH�WR�GRFXPHQW�WKH�VWLSXODWLRQ���6HH�(�KLELW�

������������

� 2Q�1RYHPEHU���������DW������D�P�� �EHIRUH�WKH�6WDWXV�&KHFN���FRXQVHO�IRU�3ODLQWLII� VHQW�DQ�

HPDLO��D�FRS��RI��KLFK�LV�DWWDFKHG�KHUHWR�DV�(�KLELW����DGYLVLQJ�WKDW�KH�KDG�PDGH�D�IH��PLQRU�FKDQJHV�

WR�WKH�UHOHDVH�LQ�OLJKW�RI�WKH�DJUHHPHQW�UHDFKHG�EHW�HHQ�WKH�SDUWLHV���7KH�HPDLO�FRXQVHO�IRU�3ODLQWLII�

VHQW�HQFORVHG�FRS��RI�D�GUDIW�6WLSXODWLRQ�KH��DV�DJUHHDEOH�WR�WKDW�SURYLGHG�DV�IROOR�V��
�
,7� ,6� �(5(��� 67,38/�7('� 7��7� )25� 7�(� 385326(6� 2)�
7�,6�/,7,��7,21��1'�)25��1���1'��//�,668(6��
5(/�7('�72�6,021(�58662�6�&/�,06��1'�6(77/(0(17��
7��7� ,1� �8�867� ����� �27�� '()(1'�17� 5,&��5'�
'86/�.� �1'� '()(1'�17� -867,1� 6(60�1� :(5(�
1�785�/� 3(56216� :�2� :(5(� ,1� 7�(� 6(59,&(� 2)�
6815,6(� 9,//�6� ,;� �20(2:1(56� �662&,�7,21� �6�
,1'(3(1'(17�&2175�&7256��:�20�6815,6(�9,//�6�,;�
�20(2:1(56� �662&,�7,21� &203(16�7('� :,7��
:��(6�� �1'� :�20� 6815,6(� 9,//�6� ,;� �20(2:1(56�
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�662&,�7,21���'�7�(�5,��7�72�',5(&7��1'�&21752/�
:�,/(�'86/�.��1'�6(60�1�3(5)250('�6(59,&(6�)25�
6815,6(�9,//�6�,;��20(2:1(56��662&,�7,21��������
�

(�KLELW����S����

� 7KH�SDUWLHV�VXEVHTXHQWO��DSSHDUHG�DW�WKH�6WDWXV�&KHFN�ODWHU�WKDW�PRUQLQJ��(�KLELW������W�WKH�

KHDULQJ�� FRXQVHO� IRU� 3ODLQWLII� PDGH� WKH� IROOR�LQJ� UHSUHVHQWDWLRQ� WR� WKH� &RXUW� UHJDUGLQJ� UHFHQW�

GHYHORSPHQWV��
�
6R�SHUKDSV�WKH�&RXUW�FRXOG�VD����RX�NQR���LI�0U��)LQN�DQG�KLV�FOLHQW�
DJUHH�WR��KDW�0U��6DPSVRQ�SURSRVHG�WKLV�PRUQLQJ��DQG�QR�RQH�HOVH�KDV�
DQ��REMHFWLRQ�RQ�WKLV�6XQULVH�HPSOR�HH�'XVODN�6HVPDQ�WKLQJ�WKHQ��H�OO�
JR�DKHDG�DQG�VLJQ��KDW�0U��6DPSVRQ�SURSRVHG�WKLV�PRUQLQJ���QG�WKDW�V�
JRLQJ�WR�EH�GRQH��
�
�QG�LI�IRU�VRPH�UHDVRQ�0U��)LQN�V�FOLHQW�GRHVQ�W�DJUHH��WKHQ��H�OO�GR�WKH�
RWKHU�SURSRVDO�0U��6DPSVRQ�VHW�XS��KLFK�LV��H�DOO�MXVW�DOO�UHOHDVH�HDFK�
RWKHU�SXUVXDQW�WR�WKH�WHUPV�WKDW��HUH�SODFHG�RQ�WKH�UHFRUG�RQ�WKH���WK��
DQG���WK��KLFK�DUH�LQFRUSRUDWHG�E��WKLV�UHIHUHQFH��DQG��H�OO�MXVW�GR�LW�
WKDW��D���

(�KLELW�������������

� ,Q�UHVSRQVH��WKH�&RXUW�PDGH�WKH�IROOR�LQJ�FRPPHQW��
�
7KHUH�DSSHDUV�WR�EH�D�VLJQLILFDQW�SUREDELOLW��WKDW�EDVHG�XSRQ�WKH�DFWLRQ�
RI� WKH� SDUWLHV�� DQG� PRUH� VSHFLILFDOO�� 0U�� )LQN�� WKDW� �H� KDYH� DQ�
DJUHHPHQW�LQ�SULQFLSOH�DV�WR�WKH�ODQJXDJH�WKDW��LOO�EH�LQ�WKH�DJUHHPHQW��
�HFDXVH� �KDWHYHU� FKDQJHV� �HUH� PDGH� DV� LW� UHODWHG� WR� WKH� W�R�
SXWDWLYH�LQGHSHQGHQW�FRQWUDFWRU���KDWHYHU�VWDWXV�WKH��KDYH��DSSDUHQWO��
WKHUH�LV�VRPH�VRUW�RI�DJUHHPHQW�DV�WKH�W�SH�RI�ODQJXDJH�WKDW��RXOG�EH�
DSSURSULDWH���QG�VR�DOO��H�KDYH�WR�GR�DW�WKLV�SRLQW�LV��
WKLV��(LWKHU�LW�V�DSSURYHG�RU�LW�V�QRW�DSSURYHG���
�
,I�LW�V�DSSURYHG��WKHQ��H�UH�GRQH��7KHUH�V�QR�QHHG�IRU�OD��DQG�PRWLRQ��
7KHUH�V� QR� QHHG� IRU� DQ�� GHFLVLRQV� IURP� PH�� ,� �RXOG� DQWLFLSDWH� WKH�
FKHFNV��RXOG�EH�H�FKDQJHG�VKRUWO���
�

(�KLELW������������

�� 7KH��2��DQG�LWV�LQVXUHU�XOWLPDWHO��DJUHHG�WR�WKH�UHYLVLRQV��OHDGLQJ�WR�WKH�IXOO�H�HFXWLRQ�RI�

WKH�UHOHDVH�DJUHHPHQW��LQFOXGLQJ�WKH�VWLSXODWLRQ��DQG�WKH�GLVEXUVHPHQW�RI�WKH�SURFHHGV���6HH�0RWLRQ��

(��������DVHG�RQ�WKHVH�FLUFXPVWDQFHV��LW�LV�SDWHQW�DQG�FOHDU�WKDW�3ODLQWLII�DJUHHG�WR�UHOHDVH�'XVODN�DQG�

6HVPDQ�IRU�DQ��OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�DV��2��HPSOR�HHV�VXFK�WKDW�WKH�FODLPV�DJDLQVW�

HDFK��HUH�OLPLWHG�WR�WKHLU�FRQGXFW��LI�DQ���DV�LQGHSHQGHQW�FRQWUDFWRUV��

� 3ODLQWLII�SURFHHGHG�WR�REWDLQ�D�GHIDXOW�MXGJPHQW�DJDLQVW�'XVODN�DQG�6HVPDQ�RQ�'HFHPEHU�����

7A.App.1596
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�������6HH�(�KLELW�����:KLOH�WKH�MXGJPHQW�LWVHOI�LQFOXGHV�QR�OLPLWLQJ�YHUELDJH��LW�LV�QR��HYLGHQW�WKDW�

WKH�MXGJPHQW�LV�EDVHG�RQ�FRQWHQWLRQV�WKDW�HDFK��HUH��2��HPSOR�HHV�DV�HYLGHQFHG�E��WKH�IROOR�LQJ��

� �� 3ODLQWLII�ILOHG�D�FRXQWHUFODLP�LQ�FRQQHFWLRQ��LWK�D�FRYHUDJH�DFWLRQ�WKH�LQVXUHU�IRU�WKH�

�2��ILOHG�LQ��KLFK�3ODLQWLII�DVVHUWHG�WKDW�WKH�LQVXUHU��DV�OLDEOH�DQG�UHVSRQVLEOH�IRU� WKH�MXGJPHQW��

6HH�4�(�V�0RWLRQ�7R�(QIRUFH��(�KLELWV���DQG�&��

� �� 'XVODN�DQG�6HVPDQ�KDYH�ILOHG�FRXQWHUFODLPV� LQ� WKH�FRYHUDJH�DFWLRQ� LQ��KLFK�HDFK�

DOOHJH�WKDW�WKH��IDFH�H�SRVXUH�DV�IRUPHU��2��HPSOR�HHV���6HH�(�KLELW�����

� �� 3ODLQWLII�KDV�RSSRVHG�4�(�V�0RWLRQ�7R�(QIRUFH� �LQ��KLFK�WKH��2��MRLQHG��RQ� WKH�

EDVLV�WKDW�KH�GLG�QRW�UHOHDVH�'XVODN�DQG�6HVPDQ�LQ�WKHLU�FDSDFLW��DV��2��HPSOR�HHV����

,,,�� �,6&�66,21�

� 15&3����SURYLGHV�DV�IROOR�V��
�
�D�� � � � � &RUUHFWLRQV� �DVHG� RQ� &OHULFDO� 0LVWDNHV�� 2YHUVLJKWV� DQG�
2PLVVLRQV�� 7KH� FRXUW� PD�� FRUUHFW� D� FOHULFDO� PLVWDNH� RU� D� PLVWDNH�
DULVLQJ� IURP� RYHUVLJKW� RU� RPLVVLRQ� �KHQHYHU� RQH� LV� IRXQG� LQ� D�
MXGJPHQW��RUGHU��RU�RWKHU�SDUW�RI�WKH�UHFRUG��7KH�FRXUW�PD��GR�VR�RQ�
PRWLRQ�RU�RQ�LWV�R�Q���LWK�RU��LWKRXW�QRWLFH���XW�DIWHU�DQ�DSSHDO�KDV�
EHHQ� GRFNHWHG� LQ� WKH� DSSHOODWH� FRXUW� DQG��KLOH� LW� LV�SHQGLQJ�� VXFK�D�
PLVWDNH�PD��EH�FRUUHFWHG�RQO���LWK�WKH�DSSHOODWH�FRXUW�V�OHDYH��
�
�E�������URXQGV�IRU�5HOLHI�)URP�D�)LQDO�-XGJPHQW��2UGHU��RU�3URFHHGLQJ��
2Q� PRWLRQ�DQG� MXVW� WHUPV�� WKH� FRXUW�PD�� UHOLHYH� D�SDUW��RU� LWV� OHJDO�
UHSUHVHQWDWLYH� IURP� D� ILQDO� MXGJPHQW�� RUGHU�� RU� SURFHHGLQJ� IRU� WKH�
IROOR�LQJ�UHDVRQV��
�
��������PLVWDNH��LQDGYHUWHQFH��VXUSULVH��RU�H�FXVDEOH�QHJOHFW��
�
�������QH�O��GLVFRYHUHG�HYLGHQFH�WKDW���LWK�UHDVRQDEOH�GLOLJHQFH��FRXOG�
QRW�KDYH�EHHQ�GLVFRYHUHG�LQ�WLPH�WR�PRYH�IRU�D�QH��WULDO�XQGHU�5XOH�
���E���
�
���� � � � IUDXG� ��KHWKHU� SUHYLRXVO�� FDOOHG� LQWULQVLF� RU� H�WULQVLF���
PLVUHSUHVHQWDWLRQ��RU�PLVFRQGXFW�E��DQ�RSSRVLQJ�SDUW���
�
��������WKH�MXGJPHQW�LV�YRLG��
�
�������WKH�MXGJPHQW�KDV�EHHQ�VDWLVILHG��UHOHDVHG��RU�GLVFKDUJHG��LW�LV�EDVHG�
RQ�DQ�HDUOLHU�MXGJPHQW�WKDW�KDV�EHHQ�UHYHUVHG�RU�YDFDWHG��RU�DSSO�LQJ�LW�
SURVSHFWLYHO��LV�QR�ORQJHU�HTXLWDEOH��RU�
�
��������DQ��RWKHU�UHDVRQ�WKDW�MXVWLILHV�UHOLHI��
�
�F�������7LPLQJ�DQG�(IIHFW�RI�WKH�0RWLRQ��
�
���� 7LPLQJ�� �� PRWLRQ� XQGHU� 5XOH� ���E�� PXVW� EH� PDGH� �LWKLQ� D�
UHDVRQDEOH� WLPH�DQG� IRU� UHDVRQV� ����� ����� DQG� ���� QR� PRUH� WKDQ� ��
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PRQWKV�DIWHU�WKH�GDWH�RI�WKH�SURFHHGLQJ�RU�WKH�GDWH�RI�VHUYLFH�RI��ULWWHQ�
QRWLFH�RI�HQWU��RI�WKH�MXGJPHQW�RU�RUGHU���KLFKHYHU�GDWH�LV�ODWHU��7KH�
WLPH�IRU�ILOLQJ�WKH�PRWLRQ�FDQQRW�EH�H�WHQGHG�XQGHU�5XOH���E���
�
�
�
���� (IIHFW� RQ� )LQDOLW��� 7KH� PRWLRQ� GRHV� QRW� DIIHFW� WKH� MXGJPHQW�V�
ILQDOLW��RU�VXVSHQG�LWV�RSHUDWLRQ��
�
�G����2WKHU�3R�HUV�WR��UDQW�5HOLHI��7KLV�UXOH�GRHV�QRW�OLPLW�D�FRXUW�V�
SR�HU�WR��
�
������HQWHUWDLQ�DQ�LQGHSHQGHQW�DFWLRQ�WR�UHOLHYH�D�SDUW��IURP�D�MXGJPHQW��
RUGHU��RU�SURFHHGLQJ��
�
������XSRQ�PRWLRQ�ILOHG��LWKLQ���PRQWKV�DIWHU��ULWWHQ�QRWLFH�RI�HQWU��RI�
D�GHIDXOW�MXGJPHQW�LV�VHUYHG��VHW�DVLGH�WKH�GHIDXOW�MXGJPHQW�DJDLQVW�D�
GHIHQGDQW� �KR� �DV� QRW� SHUVRQDOO�� VHUYHG� �LWK� D� VXPPRQV� DQG�
FRPSODLQW�DQG��KR�KDV�QRW�DSSHDUHG� LQ� WKH�DFWLRQ��DGPLWWHG� VHUYLFH��
VLJQHG�D��DLYHU�RI�VHUYLFH��RU�RWKHU�LVH��DLYHG�VHUYLFH��RU�
�
��������VHW�DVLGH�D�MXGJPHQW�IRU�IUDXG�XSRQ�WKH�FRXUW����

� ��MXGJPHQW�LV�YRLG�LI�WKHUH�LV�D�GHIHFW�LQ�WKH�FRXUW�V�DXWKRULW��WR�HQWHU�MXGJPHQW���RVVHWW����

��DSS���DU��H�WDO������1HY������������������3��G���������������������PRWLRQ�EURXJKW�RQ�WKH�EDVLV�

WKDW�D�MXGJPHQW�LV�YRLG�QHHG�RQO��EH�EURXJKW��LWKLQ�D�UHDVRQDEOH�WLPH���,��UH��DUULVR��/L�L�J��UXVW��

����1HY����������������3��G��������������������

� 0HDQ�KLOH��D�WULDO�FRXUW�UHWDLQV�WKH�LQKHUHQW�SR�HU�WR�FRUUHFW�PLVWDNHV����DVL�����HVVRS������

1HY���������������7KH�SR�HU�WR�FRUUHFW�D� MXGJPHQW�H�WHQGV�WR�LQVWDQFHV�RI�IUDXG���6HH��XUS������

�XUS�������1HY��������������

� ,Q�WKLV�FDVH��WKH�MXGJPHQW�LV�YRLG�DV�LW�YLRODWHV�WKH�DJUHHG�XSRQ�WHUPV�RI�WKH�VHWWOHPHQW�UHDFKHG�

LQ�WKLV�FDVH���3ODLQWLII�UHOHDVHG�KLV�FODLPV�DJDLQVW�'XVODN�DQG�6HVPDQ�EDVHG�RQ�WKHLU�FRQGXFW�DV��2��

HPSOR�HHV����V�3ODLQWLII�HUURQHRXVO��FRQWHQGV�KH�LV�QRW�ERXQG�E��WKH�UHOHDVH��WKH�MXGJPHQW�VKRXOG�EH�

VHW�DVLGH�DV�YRLG�SXUVXDQW�WR�ERWK�15&3����E�����DQG��G������

� �OWHUQDWLYHO��� WR� WKH� H�WHQW� WKDW� 3ODLQWLII� SRVVHVVHV� PHULWRULRXV� FODLPV� DJDLQVW� 'XVODN� DQG�

6HVPDQ�DV�LQGHSHQGHQW�FRQWUDFWRUV��IRU��KLFK�QR�UHFRUG�H�LVWV���WKH�MXGJPHQW�VKRXOG��DW�D�PLQLPXP��

EH�PRGLILHG�SHU�15&3����D����E�����DQG�RU��G�����WR�UHIOHFW�WKDW�LW�LV�SUHPLVHG�VROHO��RQ�WKH�FRQGXFW�

RI�'XVODN�DQG�6HVPDQ�DV�LQGHSHQGHQW�FRQWUDFWRUV�DQG�QRW�HPSOR�HHV��

������
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