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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 4/6/17 1 1-9 
 
2. Motion to Amend Complaint 11/29/17 1 10-16 
 
  Exhibit 1: Amended Complaint  1 17-25 
  [November 27, 2017] 
 
3. Supplement to Motion to Amend 12/22/17 1 26-31 
 Complaint 
 
  Exhibit 1: Amended Complaint  1 32-41 
 
4. Court Minutes re Plaintiff’s 1/16/18 1 42 
 Motion to Amend Complaint 
 
5. Amended Complaint 1/16/18 1 43-51 
 
6. Defendant Sunrise Villas IX 2/6/18 1 52-59 
 Homeowners Association’s  
 Answer to Plaintiff’s Amended 
 Complaint 
 
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61 
 Amend Complaint 
 
8. Summons [Richard Duslak] 2/15/18 1 62-63 
 
9. Defendant Sunrise Villas IX 7/10/18 1 64-75 
 Homeowners Association’s 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Al  1 76-78 
  Stubblefied in Support of 
  Sunrise Villas IX Homeowners 
  Association’s Motion for 
  Summary Judgment 
  [July 6, 2018] 
 
  Exhibit B: Declaration of   1 79-132 
  Covenants, Conditions and 
  Restrictions for Sunrise Villas IX 
 
  Exhibit C: Amended Complaint  1 133-142 
  [January 16, 2018] 
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ii 
 

 
(Cont. 9) Exhibit D: Amendment No. 8  1 143-145 
  to the CC&Rs of Sunrise 
  Villas IX Homeowners 
  Association 
 
 10. Plaintiff’s Opposition to Defendant 7/27/18 1 146-159 
 Sunrise Villas IX HOA’s Motion 
 for Summary Judgment 
 
  Exhibit 1: Affidavits of Simone  1 160-170 
  Russo, M.D. and Barbara Russo 
 
  Exhibit 2: Sunrise Villas IX  1 171-185 
  Homeowners Association Inc. 
  Amendments to Covenants, 
  Conditions and Restrictions 
  Approved April 22, 1983 by 
  Action of the Board of Directors 
 
  Exhibit 3: Recorded Interview  1 186-191 
  of J&G Lawn Maintenance 
  Employee, Tom Bastian 
  11/30/2016 
 
11. Supplement to Plaintiff’s Opposition 7/30/18 1 192-194 
 to Defendant Sunrise Villas IX 
 HOA’s Motion for Summary  
 Judgment 
 
  Exhibit 1: Affidavits of Simone  1 195-205 
  Russo, M.D. and Barbara Russo 
  [July 27, 2018] 
 
12. Defendant Sunrise Villas IX 8/10/18 1 206-216 
 Homeowners Association’s 
 Omnibus Reply in Support of its 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Amanda  1 217-219 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
13. Order Denying Defendant’s Motion 9/26/18 1 220-221 
 for Summary Judgment 
 
14. Notice of Entry 9/26/18 1 222-224 
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iii 
 

 
(Cont. 14) Exhibit 1: Order Denying  1 225-227 
  Defendant’s Motion for 
  Summary Judgment 
 
15. Amended Order Denying Sunrise 11/20/18 1 228-229 
 Villas IX Homeowners Association’s 
 Motion for Summary Judgment 
 
16. Notice of Entry of Amended Order 11/30/18 1 230-232 
 Denying Sunrise Villas IX 
 Homeowners Association’s Motion 
 for Summary Judgment 
 
  Exhibit A: Amended Order  1 233-235 
  Denying Sunrise Villas IX 
  Homeowners Association’s 
  Motion for Summary Judgment 
  [November 20, 2018] 
 
17. Default [Richard Duslak] 9/4/19 1 236-237 
 
18. Summons [Justin Sesman] 9/5/19 1 238-239 
 
19. Default [Justin Sesman] 9/13/19 1 240-241 
 
20. Defendants / Cross-Defendants 10/16/19 2 242-252 
 Cox Communications Las Vegas, 
 Inc. dba Cox Communications 
 and IES Residential, Inc.’s (1) 
 Motion for Determination of Good 
 Faith Settlement and (2) Motion 
 for Summary Judgment 
 
  Exhibit 1: Defendant  2 253-262 
  Bushbaker’s Answer and 
  Cross-Claim Against Cox 
  Communications 
  [May 17, 2017] 
 
  Exhibit 2: Defendant / Cross-  2 263-273 
  Defendant J. Chris Scarcelli’s 
  Answer to Defendant / Cross- 
  Claimant Kevin Bushbaker’s 
  Amended Cross-Claim and 
  Cross-Claims Against Cox 
  Communications, Sunrise  
  Villas IX Homeowners 
  Association, J&G Lawn 
  Maintenance and PWJAMES 
  Management & Consulting, LLC  
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iv 
 

 
21. Defendant Sunrise Villas IX 10/17/19 2 274-276 
 Homeowners Association’s 
 Joinder to Defendants, IES 
 Residential, Inc. and Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications’ Motion 
 for Determination of Good Faith 
 Settlement 
 
22. Court Minutes re Defendants /  10/18/19 2 277 
 Cross-Defendants Cox 
 Communication Las Vegas, Inc. 
 dba Cox Communications and 
 IES Residential, Inc.’s (1) Motion 
 for Determination of Good Faith 
 Settlement and (2) Motion for 
 Summary Judgment 
 
23. Application for Judgment by Default 10/31/19 2 278-282 
 
24. Notice of Hearing Re: Default 10/31/19 2 283-284 
 
117.* Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
  (Sunrise) Re: proposed release 
  and waiting for carrier to sign 
  off  
 
  Exhibit 2: Email from Turtzo  17 3769-3770 
  (Cox) re: also waiting for 
  approval of the release 
 
25. Order Granting Defendant / Cross- 11/7/19 2 285-287 
 Defendants Cox Communications 
 Las Vegas, Inc. dba Cox  
 Communications and IES Residential, 
 Inc.’s Motion for Determination of 
 Good Faith Settlement 
 
  

 
* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to 
the appendix after the first 17 volumes were complete and already numbered 
(3,750 pages) 
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26. Notice of Entry Order Granting  11/8/19 2 288-290 
 Defendant / Cross-Defendant, Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications and  
 IES Residential, Inc.’s Motion for 
 Determination of Good Faith 
 Settlement 
 
  Order Granting Defendant /   2 291-293 
  Cross-Defendants Cox 
  Communications Las Vegas, 
  Inc. dba Cox Communications 
  And IES Residential, Inc.’s 
  Motion for Determination of 
  Good Faith Settlement 
  [November 11, 2019] 
 
27. Court Minutes Re: Plaintiff’s 12/17/19 2 294 
 Application for Judgment by 
 Default 
 
28. Default Judgment 12/17/19 2 295-296 
 
29. Notice of Entry 12/17/19 2 297-299 
 
  Exhibit 1: Default Judgment  2 300-302 
  [December 17, 2019] 
 
30. Register of Actions [Minutes Re: 12/17/19 2 303-304 
 Motion for Default Judgment] 
 
31. Civil Order to Statistically Close 5/14/20 2 305 
 Case 
 
32. Plaintiff’s Motion for Judicial  11/2/20 2 306-310 
 Assignment of Cause of Action 
 
33. QBE Insurance Corporations 11/16/20 2 311-327 
 Motion to Intervene and Opposition 
 to Motion to Assign Rights Against 
 QBE 
 
  Exhibit A: Complaint for  2 328-333 
  Declaratory Relief 
  [November 16, 2020] 
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vi 
 

 
(Cont. 33) Exhibit B: Declaration of  2 334-337 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
34. QBE Insurance Corporation’s 11/17/20 2 338-352 
 Amended Motion to Intervene 
 and Opposition to Motion to Assign 
 Rights Against QBE 
 
  Exhibit A: Complaint for  2 353-358 
  Declaratory Relief 
  [November 16, 2020] 
 
  Exhibit B: Declaration of  2 359-361 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
  Exhibit C: Settlement  2 362-386 
  Agreement and Release 
  [November 17, 2020] 
 
35. Opposition to Non-Party QBE 11/25/20 2 387-397 
 Insurance Corporation’s Motion 
 to Intervene and Formal Withdrawal 
 of Plaintiff’s Motion for Judicial 
 Assignment of Cause of Action 
 
  Exhibit 1: Defendant Sunrise  2 398-406 
  Villas IX Homeowner 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of  
  Interrogatories [March 2, 2018] 
 
  Exhibit 2: Motion to Amend  2 407-423 
  Complaint [November 29, 2017] 
 
  Exhibit 3: Amended Complaint  2 424-433 
  [January 16, 2018] 
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vii 
 

 
(Cont. 35) Exhibit 4: Letter dated   2 434-435 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 5: Letter dated  2 436-437 
  November 4, 2020 regarding 
  litigation against Sesman, 
  Duslak, and PW James 
  Management & Consulting 
 
  Exhibit 6: Summons for  2 438-440 
  Justin Sesman [January 16, 2018] 
 
  Exhibit 7: Default for  2 441-443 
  Justin Sesman 
  [September 13, 2019] 
 
36. QBE Insurance Corporation’s  12/8/20 2 444-446 
 Withdrawal of its Amended 
 Motion to Intervene 
 
  Exhibit A: Stipulation between  2 447-449 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  Related to Case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [December 8, 2020] 
 
37. Motion to Intervene to Enforce 1/4/21 2 450-457 
 Settlement 
 
  Exhibit 1: Settlement  2 458-481 
  Agreement and Release 
 
  Exhibit 2: Simone Russo’s  3 482-511 
  Answer to Plaintiff’s Complaint 
  for Declaratory Relief and 
  Counterclaim 
  [December 22, 2020] 
 
  Exhibit 3: Simone Russo’s  3 512-546 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
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viii 
 

 
38. Clerk’s Notice of Nonconforming 1/7/21 3 547-549 
 Document 
 
39. Request for Hearing 1/7/21 3 550-551 
 [Motion to Intervene to Enforce 
 Settlement filed by Intervenor 
 QBE on 1/4/21] 
 
40. Defendant Sunrise Villas IX 1/7/21 3 552-554 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
41. Notice of Hearing Re: QBE 1/8/21 3 555 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
42. Opposition to Non-Party QBE 1/15/21 3 556-580 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Defendant Sunrise  3 581-589 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories 
 
  Exhibit 2: Letter dated   3 590-597 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s  3 598-634 
  Transcript of Motions dated 
  October 18, 2019 
 
  Exhibit 4: Settlement  3 635-658 
  Agreement and Release 
   
  Exhibit 5: Notice of Entry  3 659-665 
 
  Exhibit 6: Compliant for   3 666-671 
  Declaratory Relief 
  [November 16, 2020] 
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ix 
 

 
(Cont. 42) Exhibit 7: Simone Russo’s  3 672-710 
  Answer to Plaintiff’s  4 711-846 
  Complaint for Declaratory 
  Relief and Counterclaim 
  [December 22, 2020] 
 
  Exhibit 8: Simone Russo’s  4 847-880 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
 
  Exhibit 9: Answer, Counterclaim  4 881-920 
  and Third-Party Complaint 
  [January 4, 2021] 
 
  Exhibit 10: Voluntary Dismissal  4 921-922 
  of Russo’s Original Counterclaim 
  and Amended Counterclaim 
  [January 11, 2021] 
 
43. Amended Certificate of Service 1/19/21 4 923-924 
 [Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion  
 to Enforce Settlement] 
 
44. Plaintiff’s Supplement to Opposition 1/19/21 4 925-929 
 to Non-Party QBE Insurance 
 Corporation’s Second Motion to 
 Intervene and Motion to “Enforce” 
 Settlement 
 
45. Motion to Set Aside and/or Amend 1/21/21 4 930-941 
 Judgment 
 
  Exhibit 1: Reporter’s Transcript  5 942-968 
  of Hearing dated October 16, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  5  969-998 
  of Motions dated October 18, 
  2019 
 
  Exhibit 3: Plaintiff’s Motion to  5 999-1019 
  Compel Settlement on Order 
  Shortening Time 
  [November 1, 2019] 
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(Cont. 45) Exhibit 4: Reporter’s Transcript  5 1020-1066 
  of Hearing dated November 
  7, 2019 
 
  Exhibit 5: November 8, 2019  5 1067-1083 
  Email Correspondence 
 
  Exhibit 6: Reporter’s Transcript  5 1084-1116 
  of Hearing dated November 8, 
  2019 
 
  Exhibit 7: Settlement  5 1117-1140 
  Agreement and Release 
 
  Exhibit 8: Default Judgment  5 1141-1143 
  [December 17, 2019] 
 
  Exhibit 9: Court Minutes Re:  5 1144-1145 
  Plaintiff’s Application for 
  Judgment by Default 
  [December 17, 2019] 
 
  Exhibit 10: Answer, Counterclaim  5 1146-1185 
  and Third-Party Complaint 
  [January 4, 2021] 
 
46. Joinder to Motion to Set Aside 1/22/21 5 1186-1189 
 and/or Amend Judgment 
 
  Exhibit A: First Amended   6 1190-1197 
  Complaint for Declaratory 
  Relief [December 23, 2020] 
 
  Exhibit B: Simone Russo’s  6 1198-1213 
  Amended Answer to Plaintiff’s 
  Amended Complaint for 
  Declaratory Relief 
 
47. Motion to Enforce Settlement 1/22/21 6 1214-1222 
 
  Exhibit 1: Defendant Sunrise  6 1223-1231 
  Villas IX Homeowners  
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
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(Cont. 47) Exhibit 2: Letter dated   6 1232-1233 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s Transcript  6 1234-1270 
  of Motions dated October 18, 
  2019 
 
48. Notice of Hearing Re: Plaintiff’s 1/25/21 6 1271 
 Motion to Enforce Settlement 
 
49. Notice of Hearing Re: Defendant’s 1/25/21 6 1272 
 Motion to Set Aside and/or Amend 
 Judgment 
 
50. Request for Judicial Notice 1/26/21 6 1273-1274 
 
  Exhibit 1: Motion to Dismiss  6 1275-1281 
  [January 25, 2021] 
 
51. Association of Counsel for 2/1/21 6 1282-1284 
 Defendant Sunrise Villas IX 
 Homeowners Association 
 
 
52. Amended Association of Counsel 2/1/21 6 1285-1287 
 for Defendant Sunrise Villas IX 
 Homeowners Association 
 
53. Plaintiff’s Second Supplement to 2/1/21 6 1288-1293 
 Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Reporter’s Transcript  6 1294-1340 
  of Hearing dated November 7, 
  2019 
 
54. Opposition to Motion to Set Aside 2/1/21 6 1341-1363 
 and/or Amend Judgment 
 
  Exhibit 1: Reporter’s Transcript  6 1364-1400 
  of Motions dated October 18, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  7 1401-1447 
  of Motions dated November 7, 
  2019 
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xii 
 

 
(Cont. 54) Exhibit 3: Settlement  7 1448-1471 
  Agreement and Release 
 
  Exhibit 4: Default Judgment  7 1472-1474 
  [December 17, 2019] 
 
55. Consolidated Brief Re: QBE’s 2/4/21 7 1475-1485 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
  Exhibit C: January 27, 2021  7 1486-1488 
  Email Correspondence 
 
  Exhibit D: January 29, 2021  7 1489-1494 
  Email Correspondence 
 
56. Defendant Sunrise HOA Villas IX 2/4/21 7 1495-1512 
 Homeowners Association’s  
 Consolidated Opposition to 
 Plaintiff’s Motions to Enforce  
 Settlement and Reply to QBE’s 
 Motion to Enforce 
 
  Motion to Set Aside and/or  7 1513-1524 
  Amend Judgment 
  [January 21, 2021] 
 
  Plaintiff’s Second Supplement  7 1525-1577 
  To Opposition to Non-Party 
  QBE Insurance Corporation’s 
  Second Motion to Intervene  
  and Motion to “Enforce” 
  Settlement [February 1, 2021] 
 
  Defendant Sunrise Villas IX  7 1578-1585 
  Homeowners Association’s 
  Second Supplemental Response 
  to Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
57. Errata to Defendant Sunrise HOA 2/4/21 7 1586-1588 
 Villas IX Homeowners 
 Association’s Consolidated 
 Opposition to Plaintiff’s Motion to 
 Enforce Settlement and Reply to 
 QBE’s Motion to Enforce as to 
 Exhibits Cover Sheets Only 
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xiii 
 

 
(Cont. 57) Exhibit 11: Motion to Set Aside  7 1589-1601 
  and/or Amend Judgment 
  [January 21, 2021] 
 
  Exhibit 12: Plaintiff’s Second  8 1602-1655 
  Supplement to Opposition to 
  Non-Party QBE Insurance  
  Corporation’s Second Motion 
  to Intervene and Motion to 
  “Enforce” Settlement 
  [February 1, 2021] 
 
  Exhibit 13: Defendant Sunrise  8 1656-1664 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
58. Suggestion of Death upon the  2/4/21 8 1665-1668 
 Record of Defendant J. Chris 
 Scarcelli Pursuant to NRCP 25(A) 
 
59. Minute Order Re: Hearing on  2/4/21 8 1669-1670 
 2/11/21 at 9:05 a.m. 
 
60. Defendant Sunrise Villas IX 2/5/21 8 1671-1673 
 Homeowners Association’s 
 Joinder to Intervene QBE 
 Insurance Corporation’s 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
61. Request for Judicial Notice in  2/9/17 8 1674-1676 
 Support of Consolidated Brief 
 Re: QBE’s Motion to Intervene 
 to Enforce Settlement and 
 Plaintiff’s Motion to Enforce 
 Settlement 
 
  Exhibit 14: Response to  8 1677-1821 
  Plaintiff’s / Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xiv 
 

 
62. Defendant Sunrise Villas IX 2/9/21 8 1822-1824 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice in Support of 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
63. First Supplement to Opposition 2/10/21 8 1825-1827 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
64. Request for Judicial Notice in 2/12/21 8 1828 
 Support of Opposition to Plaintiff’s 
 Motion to Enforce Settlement 
 
  Exhibit 15: Reply in Response  8 1829-1833 
  to Motion to Dismiss 
  [February 12, 2021] 
 
65. Reply to Opposition to Motion 2/17/21 8 1834-1844 
 to Enforce Settlement 
 
66. Errata to Reply to Opposition to 2/18/21 8 1845-1847 
 Motion to Enforce Settlement 
 
67. Second Supplement to Opposition  2/22/21 9 1848-1853 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Declaration of  9 1854-1855 
  Richard Duslak 
  [February 8, 2021] 
 
  Exhibit 2: PW James  9 1856-1877 
  Management & Consulting, LLC 
  Payroll Check Journal Report 
 
  Exhibit 3: Affidavit of Amanda  9 1878-1880 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
68. Minute Order Re: Hearing on  2/25/21 9 1881-1882 
 3/3/21 at 1:30 p.m. 
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xv 
 

 
69. Defendant Sunrise HOA Villas IX 2/25/21 9 1883-1892 
 Homeowners Association’s Reply 
 to Plaintiff’s Opposition to Motion 
 to Set Aside and/or Amend 
 Judgment 
 
  Exhibit A: Settlement   9 1893-1916 
  Agreement and Release 
 
  Exhibit B: March 28, 2007  9 1917-1919 
  article by Julie Sloan for 
  CNN Money regarding 
  AdvanstaffHR 
 
  Exhibit C: Webpage for  9 1920-1923 
  AdvanstaffHR 
 
70. Third Supplement to Opposition 2/25/21 9 1924-1927 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: February 25, 2021  9 1928-1930 
  Email Correspondence 
 
71. Fourth Supplement to Opposition 2/25/21 9 1931-1934 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Opinion, Jane Doe v.  9 1935-1962 
  La Fuente, Inc., 137 Nev.Adv.Op 
  3 (2021) 
 
72. Defendant Sunrise HOA Villas IX 3/2/21 9 1963-1968 
 Homeowners Association’s Reply 
 to Plaintiff’s Third and Fourth 
 Supplements to His Opposition 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit A: March 1, 2021  9 1969-1971 
  Email Correspondence 
 
73. Motion for Substitution of Party 3/4/21 9 1972-1977 
 
74. Post Hearing Brief on Opposition 3/5/21 9 1978-1983 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xvi 
 

 
75. Response to Plaintiff’s Post 3/9/21 9 1984-1988 
 Hearing Brief Re: Defendant’s 
 Motion to Set Aside the Judgment 
 
76. Opposition to Plaintiff’s Motion 3/11/21 9 1989-1993 
 to Substitute Undersigned Counsel 
 as Representative for Defendant 
 J. Chris Scarcelli 
 
77. Reply to Response to Post Hearing 3/11/21 9 1994-1999 
 Brief on Opposition to Motion to 
 Set Aside and/or Amend Judgment 
 
78. Reply to Opposition to Motion for 3/15/21 9 2000-2005 
 Substitution of Party 
 
79. Request for Judicial Notice 3/20/21 9 2006-2007 
 
  Exhibit 20: Emergency Motion  9 2008-2024 
  to Stay and/or Extend Pretrial 
  Deadlines [March 4, 2021] 
 
  Exhibit 21: Third-Party  9 2025-2029 
  Defendant Sunrise Villas IX 
  Homeowners’ Association’s 
  Joinder to Plaintiff/Counter- 
  Defendant QBE Insurance 
  Corporation’s Emergency 
  Motion to Stay and/or Extend 
  Pretrial Deadlines [March 5, 2021]  
 
  Exhibit 22: Opposition to  9 2030-2035 
  Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
  [March 10, 2021] 
 
  Exhibit 23: Response to  9 2036-2051 
  Plaintiff’s/Counter-Defendant’s 
  Emergency Motion to Stay and/or 
  Extend Pretrial Deadlines 
  [March 10, 2021]  
 
  Exhibit 24: Reply to Response  9 2052-2057 
  to Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
 
  Exhibit 25: March 18, 2021  9 2058-2059 
  email from counsel for Duslak 
  and Sesman 
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xvii 
 

 
(Cont. 79) Exhibit 26: Counterclaimants’  10 2060-2114 
  Motion to Amend Answer, 
  Counterclaim and Third-Party 
  Complaint 
 
80. Defendant Sunrise Villas IX 3/22/21 10 2115-2117 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice 
 
81. Defendant Sunrise Villas IX 3/29/21 10 2118-2122 
 Homeowners Association’s 
 Addendum to its Joinder to 
 Intervenor QBE Insurance  
 Corporation’s Request for Judicial 
 Notice in Support of the Pending 
 Motions Re: Setting Aside the 
 Default and Settlement Agreement 
 
82. Reply to Sunrise’s Addendum to 3/29/21 10 2123-2131 
 QBE’s Request for Judicial Notice 
 
83. Supplement to Reply to Sunrise’s 3/30/21 10 2132-2136 
 Addendum to QBE’s Request for 
 Judicial Notice 
 
  Exhibit 1: Errata to Motion to  10 2137-2140 
  Compel Discovery Responses 
  (Document No. 55) 
 
84. Minute Order Re: Order Denying 3/31/21 10 2141-2142 
 Intervention 
 
85. Defendant Sunrise Villas IX 4/13/21 10 2143-2146 
 Homeowners Association’s 
 Request for Judicial Notice in 
 Support of the Pending Motions 
 Re Setting Aside the Default and 
 Settlement Agreement 
 
  Exhibit A: Third-Party Plaintiff  10 2147-2162 
  Richard Duslak’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of 
  Interrogatories [April 2, 2021] 
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xviii 
 

 
(Cont. 85) Exhibit B: Third-Party Plaintiff  10 2163-2178 
  Justin Sesman’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of  
  Interrogatories [April 2, 2021] 
 
  Exhibit C: Response to  10 2179-2290 
  Plaintiff’s/Counter-Defendant’s  11 2291-2323 
  Motion to Dismiss 
  [February 8, 2021] 
 
86. Reply to Sunrise’s Latest Request 4/15/21 11 2324-2329 
 for Judicial Notice 
 
  Exhibit 1: Response to  11 2330-2474 
  Plaintiff’s/Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  Exhibit 2: Reporter’s Transcript  12 2475-2618 
  of Motions dated March 3, 2021 
 
87. Order on Motion to Intervene to 4/22/21 12 2619-2630 
 Enforce Settlement 
 
88. Order on Motion to Substitute 4/22/21 12 2631-2635 
 
89. Notice of Entry 4/22/21 12 2636-2638 
  
  Exhibit 1: Order on Motion to  12 2639-2651 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
90. Notice of Entry 4/22/21 12 2652-2654 
 
  Exhibit 1: Order on Motion to  12 2655-2660 
  Substitute 
  
91. Minute Order: Pending Motions 5/3/21 12 2661-2662 
 
92. Motion to Amend and/or Modify 5/7/21 12 2663-2668 
 Order 
 
  Exhibit A: Minute Order for  12 2669-2671 
  March 31, 2021 
 
  Exhibit B: April 1, 2021 Email  12 2672-2675 
  Correspondence 
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xix 
 

 
(Cont. 92) Exhibit C: April 5, 2021 Email  12 2676-2678 
  Correspondence 
 
  Exhibit D: April 5, 2021 Email  12 2679-2687 
  Correspondence with a redline 
  version of the Order 
 
  Exhibit E: April 22, 2021 Email  12 2688-2698 
  Correspondence 
 
  Exhibit F: Order on Motion to  12 2699-2711 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
  Exhibit G: Proposed Order Re:  12 2712-2717 
  Motion to Intervene to Enforce 
  Settlement, clean version 
  of the redlined Order (Ex. D) 
 
93. Defendant Sunrise Villas IX  5/10/21 12 2718-2720 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Amend and/or Modify Order 
 
94. Opposition to Motion to Amend 5/13/21 13 2721-2731 
 and/or Modify Order 
 
  Exhibit 1: Minute Order for  13 2732-2734 
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FIRST AMENDED COMPLAINT Case No.: 2:20-CV-02104-RFB-EJY

RAMIRO MORALES [Bar No.: 7101]
Email: rmorales@mfrlegal.com
WILLIAM C. REEVES [Bar No.8235]
Email: wreeves@mfrlegal.com
MARC J. DEREWETZKY [Bar No. 6619]
Email: mderewetzky@mfrlegal.com
MORALES, FIERRO & REEVES
600 South Tonopah Drive, Suite 300
Las Vegas, Nevada 89106
Telephone: (702) 699-7822
Facsimile: (702) 699-9455

Attorneys for Plaintiffs
QBE INSURANCE CORPORATION

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

QBE INSURANCE CORPORATION,

Plaintiff,

vs.

SIMONE RUSSO, RICHARD DUSLAK and
JUSTIN SESMAN

Defendants.

CASE NO.: 2:20-CV-02104-RFB-EJY

FIRST AMENDED COMPLAINT FOR
DECLARATORY RELIEF

Plaintiff QBE INSURANCE CORPORATION (“QBE” or “Plaintiff”) alleges as follows:

PARTIES

1. At all relevant times herein, Plaintiff QBE was a corporation existing under the laws

of the State of Pennsylvania with its principle place of business in Wisconsin. Plaintiff QBE is, and

at all relevant times was, an insurance company eligible to do business as an insurer in the State of

Nevada.

2. Plaintiff is informed and believes and thereon alleges that, at all times relevant,

defendant Simone Russo (“RUSSO”) was and is an individual residing in Clark County, Nevada.

3. Plaintiff is informed and believes and thereon alleges that, at all times relevant,

defendant Richard Duslak (“DUSLAK”) was and is an individual residing in Clark County, Nevada.

4. Plaintiff is informed and believes and thereon alleges that, at all times relevant,

6A.App.1191

6A.App.1191
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FIRST AMENDED COMPLAINT Case No.: 2:20-CV-02104-RFB-EJY

defendant Justin Sesman (“SESMAN”) was and is an individual residing in Clark County, Nevada.

JURISDICTION AND VENUE

5. This Court has jurisdiction under 28 U.S.C. Section 1332 in that this matter is a civil

dispute between citizens of different States in which the amount in controversy, exclusive of costs

and interest, exceeds seventy-five thousand dollars ($75,000).

6. Venue is proper in the United States District Court for Nevada in that all of the

defendants are subject to personal jurisdiction in this district at the time this action is commenced

and there is no district in which the action may be otherwise brought. All Defendants are, and were

at all relevant times, doing business in or residents of the State of Nevada. Next, the subject matter

of this action arose in this district, specifically, this dispute arises from an underlying action Simone

Russo v. Cox Communications Las Vegas Inc., et al. Clark County District Court Case No.: A-17-

753606-C (hereinafter, “UNDERLYING MATTER”). Further, the acts and/or omissions at issue in

this litigation took place in this judicial district within the State of Nevada. Venue, therefore, lies

with this Court, as a substantial part of the events which are the subject of the claims asserted herein

are located and/or took place in this judicial district.

GENERAL ALLEGATIONS

7. This insurance coverage related declaratory relief action arises from a dispute

regarding RUSSO’s contention that defendants DUSLAK and SESMAN are covered under an

insurance policy issued by Plaintiff regarding the UNDERLYING MATTER.

8. In the original complaint in the UNDERLYING MATTER, filed on April 6, 2017, (a

copy of which is attached hereto as Exhibit 1), Defendant RUSSO alleged damages from a trip and

fall accident that occurred on August 27, 2016, outside a home he was renting in Las Vegas,

Nevada. RUSSO alleged that he tripped and fell over a cable or wire that was exposed as it ran up

from one side of the front yard, across the driveway of the home he was renting and back under the

other side of the yard. The defendants in that action included Sunrise Villas IX Homeowners

Association (“SUNRISE VILLAS HOA”) – the HOA for the home RUSSO rented. Defendants

DUSLAK and SESMAN are not named in this initial complaint. Instead, RUSSO names a third-

party landscaper, J&G Lawn Maintenance, with no alleged connection to SUNRISE VILLAS HOA.

6A.App.1192
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FIRST AMENDED COMPLAINT Case No.: 2:20-CV-02104-RFB-EJY

9. On November 29, 2017, RUSSO moved to amend his complaint in the

UNDERLYING MATTER. In a supplement to the motion to amend the complaint, filed on

December 22, 2017, RUSSO requested to add a “Doe Landscaper” because the original J&G

Landscape defendant did not contract with SUNRISE VILLAS HOA. (RUSSO’S motion to amend

complaint and supplement to motion to amend complaint are attached at Exhibit 2.)

10. When RUSSO filed his amended complaint on January 16, 2018, he named

DUSLAK and SESMAN as the landscape contractors alleging that DUSLAK and SESMAN

“maintained and controlled [the subject] premises….” (RUSSO’s amended complaint is attached

hereto as Exhibit 3.)

11. Plaintiff QBE issued condominium association policy no. CAU234378-1, effective

February 1, 2016, through February 1, 2017, to SUNRISE VILLAS HOA as the named insured.

Community Association Underwriters managed this policy as an agent for QBE (the “SUNRISE

VILLAS HOA POLICY”). Under this policy Plaintiff QBE provided SUNRISE VILLAS HOA

with defense an indemnification in the UNDERLYING MATTER. Plaintiff settled the

UNDERLYING MATTER on behalf of its insured SUNRISE VILLAS HOA paying $140,000 for a

full and complete release.

12. At no time did DUSLAK and/or SESMAN seek defense and/or indemnification from

Plaintiff QBE for the UNDERLYING MATTER.

13. DUSLAK and/or SESMAN have never claimed to be insured by QBE.

14. The UNDERLYING MATTER settled globally with respect to all defendants who

appeared in the action with a payment to RUSSO of a total of $355,000. The settlement agreement

signed by the parties to the UNDERLYING MATTER, included a release which referenced a

“Stipulation, Attached as Exhibit ‘A,’” which spoke to the parties’ understanding regarding

DUSLAK and SESMAN. The “Stipulation,” signed by RUSSO, reflected the understanding by all

parties to the UNDERLYING MATTER that DUSLAK and SESMAN were independent

contractors. That stipulation states:

STIPULATION BETWEEN SUNRISE VILLAS IX HOMEOWNERS

ASSOCATION AND SIMONE RUSSO RELATED TO CASE A-17-753606

6A.App.1193
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FIRST AMENDED COMPLAINT Case No.: 2:20-CV-02104-RFB-EJY

(SIMONE RUSSO V COX COMMUNICATIONS LAS VEGAS, INC.).

IT IS HEREBY STIPULATED THAT FOR THE PURPOSES OF THIS

LITIGATION AND FOR ANY AND ALL ISSUES RELATED TO SIMONE

RUSSO’S CLAIMS AND SETTLEMENT, THAT IN AUGUST 2016 BOTH

DEFENDANT RICHARD DUSLAK AND DEFENDANT JUSTIN SESMAN

WERE NATURAL PERSONS WHO WERE IN THE SERVICE OF SUNRISE

VILLAS IX HOMEOWNERS ASSOCIATION AS INDEPENDENT

CONTRACTORS, WHOM SUNRISE VILLAS IX HOMEOWNERS

ASSOCIATION COMPENSATED AND WHOM SUNRISE VILLAS IX

HOMEOWNERS ASSOCIATION HAD THE NON-EXCLUSIVE RIGHT TO

DIRECT AND CONTROL BY ASSIGNING PROJECTS WHILE DUSLAK

AND SESMAN PERFORMED SERVICES FOR SUNRISE VILLAS IX

HOMEOWNERS ASSOCIATION.

A copy of the executed settlement agreement and “Stipulation” signed by RUSSO is

attached hereto as Exhibit 4.

15. In the UNDERLYING MATTER, RUSSO obtained a default judgment against

DUSLAK and/or SESMAN in the amount of at least $25,000.000.

16. On November 2, 2020, RUSSO filed a motion for judicial assignment of all rights of

action held by DUSLAK and SESMAN against any and all insurance carriers, including QBE. For

the first time, RUSSO claimed that DUSLAK and SESMAN were insured by QBE. When QBE

sought to oppose RUSSO’s motion seeking an assignment of rights and advising the court in the

UNDERLYING MATTER of this action, RUSSO withdrew it. By letter dated November 4, 2020,

RUSSO demanded that QBE satisfy the default judgment RUSSO had taken against DUSLAK and

SESMAN.

17. In an email dated November 6, 2020, QBE requested that RUSSO explain the basis

for demanding payment of the judgment against DUSLAK and SESMAN and requested that

RUSSO provide a copy of any tender from DUSLAK or SESMAN to QBE. (A copy of the email is

attached hereto as Exhibit 5).
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FIRST AMENDED COMPLAINT Case No.: 2:20-CV-02104-RFB-EJY

18. By email dated November 17, 2020, RUSSO asserted that the basis for his assertion

that DUSLAK and SESMAN were insureds under the SUNRISE VILLAS HOA POLICY was that

“the policy defines ‘Covered Employee’ as any natural person while in the service of Sunrise and

whom Sunrise compensates and whom Sunrise has the right to control.” RUSSO contended that

given that definition, mimicked, in the “Stipulation” signed by RUSSO as part of the settlement of

the UNDERLYING MATTER, DUSLAK and SESMAN qualified as insureds under the SUNRISE

VILLAS HOA POLICY issued by QBE. (A copy of the email is attached hereto as Exhibit 6).

19. To date, RUSSO has provided no evidence of a tender by DUSLAK and/or

SESMAN to QBE.

20. RUSSO’s assertion that DUSLAK and SESMAN relied upon a policy definition of

“Covered Employee” that is applicable only to the “Property” (first party) and “Directors and

Officers” policy parts; the term is not used and does not apply to the general “Liability” portion of

the policy.

21. Informed that his argument regarding coverage for DUSLAK and SESMAN relied

upon an inapplicable policy term, RUSSO altered his argument. In a letter dated December 9, 2020,

RUSSO asserted that if the signed Stipulation, agreeing that DUSLAK and SESMAN were

independent contractors, meant that DUSLAK and SESMAN were not insureds under the QBE

policy, than the Stipulation was unenforceable. Despite having entered into a settlement with

Sunrise that included affirmation that DUSLAK and SESMAN were independent contractors, in his

December 9, 2020, letter, for the first time, RUSSO contended that DUSLAK and SESMAN were

not independent contractors, but instead, were employees of SUNRISE VILLAS HOA. (The letter

dated December 9, 2020, is attached hereto as Exhibit 7).

22. Plaintiff QBE disputes and denies that DUSLAK and/or SESMAN ever claimed an

entitlement to defense and/or indemnification under the QBE policy. Plaintiff QBE then further

disputes and denies that it owes DUSLAK and/or SESMAN a duty of defense and/or

indemnification, fiduciary duties, or a duty of good faith and fair dealing in connection with the

UNDERLYING MATTER. As such, Plaintiff QBE also disputes and denies that it has breached

any such duties to DUSLAK and/or SESMAN.
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FIRST AMENDED COMPLAINT Case No.: 2:20-CV-02104-RFB-EJY

23. RUSSO now seeks, by virtue of his default judgment against DUSLAK and/or

SESMAN to recover damages from QBE under the policies issued to SUNRISE VILLAS HOA.

24. Plaintiff QBE denies that RUSSO has any basis or grounds to recover damages from

QBE under the policies issued to SUNRISE VILLAS HOA.

CAUSE OF ACTION - Declaratory Relief

As Against All Defendants

25. Plaintiff incorporates by reference as though fully set forth herein the allegations in

all of the preceding paragraphs.

26. Plaintiff is informed and believes and on that basis alleges that RUSSO claims that

DUSLAK and/or SESMAN have claims against Plaintiff. Plaintiff is informed and believes and on

that basis alleges that RUSSO claims to be entitled to recover funds from Plaintiff QBE to satisfy

the judgment against DUSLAK and/or SESMAN in the UNDERLYING MATTER. Plaintiff

denies all of these claims.

27. Plaintiff contends, pursuant to the terms of any insurance policies issued to

SUNRISE VILLAS HOA that it does not owe DUSLAK, SESMAN a duty to defend or indemnify,

any fiduciary duty, or any duty of good faith and fair dealing in connection with the

UNDERLYING MATTER. Plaintiff further contends RUSSO is not entitled to recover funds from

Plaintiff QBE to satisfy the judgment against DUSLAK and/or SESMAN in the UNDERLYING

MATTER.

28. By reason of the foregoing, an actual controversy exists between the parties,

requiring a declaratory judgment of this Court.

29. A judicial determination of this controversy is necessary and appropriate in order for

the parties to ascertain their rights, duties and obligations under the insurance policies.

Wherefore, Plaintiff pray for judgment against Defendants as hereinafter set forth.

Prayer

AS TO THE FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF:

1. For a declaration and determination that DUSLAK and/or SESMAN are not insured

by Plaintiff, and in fact never even tendered the UNDERLYING MATTER to Plaintiff, that

6A.App.1196
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FIRST AMENDED COMPLAINT Case No.: 2:20-CV-02104-RFB-EJY

Plaintiff did not owe DUSLAK, and/ or SESMAN a defense, indemnification, any fiduciary duty, or

any duty of good faith and fair dealing for claims arising out of the UNDERLYING MATTER. For

a declaration and determination that RUSSO is not entitled to recover funds from Plaintiff QBE to

satisfy the judgment against DUSLAK and/or SESMAN in the UNDERLYING MATTER.

2. For attorneys’ fees;

3. For costs of suit;

4. For interest;

5. For all other relief the Court deems just and proper.

DATED: December 23, 2020 MORALES, FIERRO & REEVES

By: /s/ Ramiro Morales
Ramiro Morales, #7101
William C. Reeves, #8235
Marc J. Derewetzky, #6619
600 South Tonopah Dr., Suite 300
Las Vegas, NV 89106
Tel: (702) 699-7822

Attorneys for Plaintiff QBE INSURANCE
CORPORATION
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PROOF Case No.: A753606

PROOF OF SERVICE

I, William Reeves, declare that:

I am over the age of eighteen years and not a party to the within cause.

On the date specified below, I served the following document:

JOINDER TO MOTION TO SET ASIDE AND/OR AMEND JUDGMENT

Service was effectuated in the following manner:

BY FACSIMILE:

XXXX BY ODYSSEY: I caused such document(s) to be electronically served through

Odyssey for the above-entitled case to the parties on the Service List maintained on Odyssey’s

website for this case on the date specified below.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: January 22, 2021

William Reeves
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Simone Russo, Plaintiff(s) 

vs. 

Cox Communications Las Vegas, Inc., 

Defendant(s) 

Case No.: A-17-753606-C 

  

Department 16 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Plaintiff's Motion to Enforce Settlement in the above-

entitled matter is set for hearing as follows:  

Date:  February 25, 2021 

Time:  9:05 AM 

Location: RJC Courtroom 03H 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Imelda Murrieta 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Imelda Murrieta 

 Deputy Clerk of the Court 

Case Number: A-17-753606-C

Electronically Filed
1/25/2021 8:57 AM
Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Simone Russo, Plaintiff(s) 

vs. 

Cox Communications Las Vegas, Inc., 

Defendant(s) 

Case No.: A-17-753606-C 

  

Department 16 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Defendant's Motion to Set Aside and/or Amend Judgment 

in the above-entitled matter is set for hearing as follows:  

Date:  February 23, 2021 

Time:  9:30 AM 

Location: RJC Courtroom 03H 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Michelle McCarthy 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Michelle McCarthy 

 Deputy Clerk of the Court 

Case Number: A-17-753606-C

Electronically Filed
1/25/2021 7:56 AM
Steven D. Grierson
CLERK OF THE COURT

6A.App.1272
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REQUEST Case No.: A753606

RFJN
Ramiro Morales
State Bar No.: 7101
William C. Reeves
State Bar No.: 8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Intervenor
QBE Insurance Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A753606
Dept: XVI

REQUEST FOR JUDICIAL NOTICE

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD :

Pending before this Court are the following three (3) separate motions:

• QBE's Motion To Intervene To Enforce Settlement

• Sunrise HOA's Motion To Set Aside Or Amend Judgment

• Plaintiff's Motion to Enforce Settlement

Hearing dates have been set for each of these motions for February 11, February 23 and

February 25.1

Pursuant to NRS 47.150, request is made that this Court take judicial notice of a Motion to

Dismiss ("Motion") that QBE filed in the parallel Federal matter, a copy of which is attached hereto

as Exhibit 1.

1 Despite best efforts, counsel for Plaintiff Russo has refused to join in a request that this Court consolidate the hearings
despite initially agreeing to do so.

Case Number: A-17-753606-C

Electronically Filed
1/26/2021 10:00 AM
Steven D. Grierson
CLERK OF THE COURT
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REQUEST Case No.: A753606

Request is likewise made that this Court take judicial notice that the judgment debtors

(Richard Duslak, Justin Sesman), while now represented by counsel, have inexplicably not joined in

any of the motions seeking to set aside the judgment entered against each of them despite repeated

inquiries.

Dated: January 26, 2021

MORALES FIERRO & REEVES

By /s/ William C. Reeves
Ramiro Morales
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorneys for QBE

6A.App.1274

6A.App.1274



 
 
 
 
 
 
 
 
 
 

Exhibit 1 
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MOTION Case No.: 2:20-cv-02104-RFB-EJY

Ramiro Morales
State Bar No.: 7101
William C. Reeves
State Bar No.8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Plaintiff/Counter-Defendant
QBE Insurance Corporation

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

QBE INSURANCE CORPORATION,

Plaintiff,

vs.

SIMONE RUSSO, et al.

Defendants.

)
)
)
)
)
)
)
)
)
)

Case No.: 2:20-cv-02104-RFB-EJY

MOTION TO DISMISS

Accompanying Document: Declaration of
William Reeves (Exs. A-B)

ORAL ARGUMENT REQUESTED

and related cross-claims
)
)
)

NOTICE

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Plaintiff and Counter-Defendant QBE Insurance Corp. ("QBE") hereby moves to dismiss the

Counterclaim [Dkt No. 13] filed by Defendants and Counterclaimants Richard Duslak ("Duslak")

and Justin Sesman ("Sesman") for failure to state a claim pursuant to FRCP 12(b)(6).

As discussed herein, the claims Duslak and Sesman have asserted against QBE in this case

are premised on liability both contend they face in connection with a default judgment entered

against them. See Dkt. No. 13, Ex. 11. In asserting these claims, Duslak and Sesman make the

following core contentions:

• The judgment entered against them is based on liability both face in their capacity as

former employees of Sunrise Villas IX Homeowners Association ("Sunrise HOA"); and

• Former employees of Sunrise HOA qualify as insureds under the policy QBE issued

6A.App.1276

6A.App.1276
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MOTION Case No.: 2:20-cv-02104-RFB-EJY

such that QBE owes a coverage obligation in connection with the judgment.

Setting aside the merits of the latter contention (which is disputed and will be addressed as

needed at a later time), the former contention lacks merit as a matter of law. Specifically, as

discussed herein, the default judgment at issue is not premised on any liability either Duslak or

Sesman face as alleged HOA employees since the judgment creditor agreed to release these claims.

See Declaration of William Reeves, Exhibit A, exhibit 1 thereto; Exhibit B, exhibit 7 thereto.

Given this, the claims asserted by Duslak and Sesman against QBE fail as a matter of law as neither

faces liability as alleged former employees of Sunrise HOA.

Accordingly, it it respectfully submitted that the claims Duslak and Sesman have asserted

against QBE in this case fail as a matter of law such that the counterclaim is properly dismissed in

its entirety pursuant to FRCP12(b)(6).

Dated: January 25, 2021

MORALES FIERRO & REEVES

By /s/ William C. Reeves
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Tel: 702/699-7822
Attorneys for QBE Ins. Corp.

SUPPORTING MEMORANDUM

I. Brief Factual Background

This matter, a coverage action, arises from an underlying matter styled Russo v. Cox

Communications, Clark County District Court Case No.: A-17-753606-C ("Underlying Matter") in

which Plaintiff Simone Russo ("Russo") alleged he injured himself by tripping over a coaxial cable

installed at a residence. Dkt. No 8-1, Ex. 1 thereto. Per the initial Complaint filed in the

Underlying Matter, Russo alleged that Sunrise HOA was liable and/or responsible for the injuries

based on alleged common area maintenance obligations Sunrise owed in the area adjacent to the

cable. Id.

6A.App.1277
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MOTION Case No.: 2:20-cv-02104-RFB-EJY

QBE issued an insurance policy affording liability coverage to Sunrise HOA. Dkt. No. 8, ¶

11. In response to a tender, QBE agreed to provide a defense to Sunrise HOA in connection with

the Underlying Matter. Id.

Per an amended pleading filed in the Underlying Matter, Russo added Duslak and Sesman as

defendants by contending each was liable for his injuries. Dkt. No. 8-1, Ex. 3, 3:19-22. Devoid

from the pleading is any explanation as to the conduct of each, if any, that contributed to cause

Russo's injuries.

Despite conceding that they were properly served, it is undisputed that no appearance was

made on behalf of Duslak and/or Sesman in the Underlying Matter. Dkt. No. 13, ¶ 72.1 As a result

of failing to appear in the case, a default judgment was entered against each of them. Dkt. No. 13,

exhibit 11 thereto.

In connection with this suit, Duslak and Sesman contend that the insurance policy QBE

issued affords coverage for the default judgment as both were former HOA employees so as to

qualify as insureds under the policy. See Dkt. No. 13, ¶ ¶ 28, 33-35, 43, 48, 51-53, 80, 113-115.

Setting aside the fact that the counterclaim itself is devoid of any allegations as to why or how the

insurance policy affords coverage for the judgment, the claims asserted by each ignore the terms of

the settlement reached between Russo and the HOA before the judgment was entered pursuant to

which the liability of both, if any, as alleged HOA employees is explicitly released. Dkt. No. 8, ¶

14, exhibit 4 thereto; see also Dkt. No. 22, ¶ 14, Ex. B.2

Specifically, per the terms of the stipulation incorporated into the release agreement

executed before the default judgment was entered, counsel for Russo agreed as follows:

IT IS HEREBY STIPULATED THAT FOR THE PURPOSES OF
THIS LITIGATION AND FOR ANY AND ALL ISSUES
RELATED TO SIMONE RUSSO'S CLAIMS AND SETTLEMENT,
THAT IN AUGUST 2016 BOTH DEFENDANT RICHARD
DUSLAK AND DEFENDANT JUSTIN SESMAN WERE
NATURAL PERSONS WHO WERE IN THE SERVICE OF

1 Dkt. No. 13 inexplicably includes overlapping numbering. The paragraphs referenced herein are taken from
allegations made in connection with the counterclaim commencing ion page 9.

2 While no evidence exists that either were actual HOA employees, the release of any claims based on this theory was
negotiated out of an abundance of caution so as to protect both the HOA and QBE

6A.App.1278

6A.App.1278
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MOTION Case No.: 2:20-cv-02104-RFB-EJY

SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION AS
INDEPENDENT CONTRACTORS . . .

Dkt. No. 8-1, p. 80; Dkt. No. 22, ¶ 14, Ex. B, p 24.

Based on this stipulation, it is legally impossible for the default to be based on liability

Duslak and/or Sesman face as former employees of Sunrise HOA as this liability was expressly

released before the default judgment was entered.

As counsel for Russo has now attempted to disavow himself of this stipulation, QBE has

filed a motion in the Underlying Matter to enforce the settlement while Sunrise HOA has filed a

motion to either set aside and/or amend the judgment. See Declaration of William Reeves, Exhibits

A and B attached hereto.3

Hearings have been set on these motion for February 11, 2021 and February 23, 2021.

While the outcome of the motion filed in the Underlying Matter will be assistive, it remains the case

that Russo agreed to release Duslak and Sesman for any liability arising from conduct as alleged

former employees of Sunrise HOA such that the counterclaim fails as a matter of law. 4

Discussion

Review under Rule 12(b)(6) is essentially a ruling on a question of law. Chappel v. Lab.

Corp. of America, 232 F.3d 719, 723 (9th Cir. 2000). Although the standard under Rule 12(b)(6)

does not require detailed factual allegations, a plaintiff must provide more than mere labels and

conclusions. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).

In this case, Defendants' claims against QBE are entirely premised on the contention that the

insurance policy QBE issued affords coverage to employees of Sunrise HOA and that each were

former employees of HOA. See Dkt. No. 13, ¶ ¶ 28, 33-35, 43, 48, 51-53, 80, 113-115. In so

doing, Defendants deny that they were ever independent contractors for which no coverage

3 QBE's motion was filed at a point in time when Russo himself had asserted that Duslak and Sesman faced liability as
HOA employees. Dkt. Nos. 6, 11. Russo withdrew these pleadings when confronted with FRCP 11. Dkt. No. 21.

4 Candidly, the court in the Underlying Matter may issue a ruling that completely undercuts all claims asserted in this
case such that this case will be disposed of in its entirety (despite the fact that Duslak and Sesman have inexplicably not
joined in the efforts to set aside the judgment entered against them) such that this matter is properly styed pending the
outcome of the motions. Unfortunately, efforts by QBE to obtain an extension from counsel for Duslak and Sesman to
respond to their counterclaim until after the hearing date were unsuccessful.

6A.App.1279
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MOTION Case No.: 2:20-cv-02104-RFB-EJY

obligation would otherwise apply under the policy QBE issued. Dkt. No. 13, ¶ 14

Per above, however, Russo released Duslak and Sesman for any liability arising from their

alleged conduct as HOA employees, a core term that counsel for Russo memorialized in executing a

stipulation that provides as follows:

IT IS HEREBY STIPULATED THAT FOR THE PURPOSES OF
THIS LITIGATION AND FOR ANY AND ALL ISSUES
RELATED TO SIMONE RUSSO'S CLAIMS AND SETTLEMENT,
THAT IN AUGUST 2016 BOTH DEFENDANT RICHARD
DUSLAK AND DEFENDANT JUSTIN SESMAN WERE
NATURAL PERSONS WHO WERE IN THE SERVICE OF
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION AS
INDEPENDENT CONTRACTORS . . .

Dkt. No. 8-1, p. 80; Dkt. No. 22, ¶ 14, Ex. B, p 24.

By virtue of this stipulation, the core premise of Defendants' claims against QBE, namely

that they face liability based on conduct as HOA employees, is belied by the release Russo agreed

to and executed.5 Accordingly, Defendants' claims fail as a matter of law.

Conclusion

Accordingly, it it respectfully submitted that the claims Duslak and Sesman have asserted

against QBE fail as a matter of law such that the counterclaim is properly dismissed in its entirety

pursuant to FRCP12(b)(6)

Dated: January 25, 2021

MORALES FIERRO & REEVES

By /s/ William C. Reeves
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Tel: 702/699-7822
Attorneys for QBE Ins. Corp.

5 This Court may properly consider the release via the doctrine of incorporation by reference as it is central to the
parties' dispute. See Schmid v. Safeco Insurance Company of Illinois, 2019 WL 3046093 (D. Nev. 2019).
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PROOF Case No.: A753606

PROOF OF SERVICE

I, William Reeves, declare that:

I am over the age of eighteen years and not a party to the within cause.

On the date specified below, I served the following document:

REQUEST FOR JUDICIAL NOTICE

Service was effectuated in the following manner:

BY FACSIMILE:

XXXX BY ODYSSEY: I caused such document(s) to be electronically served through

Odyssey for the above-entitled case to the parties on the Service List maintained on Odyssey’s

website for this case on the date specified below.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: January 26, 2021

William Reeves
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Electronically Filed
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CLERK OF THE COURT
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FRQWUDFWRUV�EDVHG�RQ�6815,6(�V�UHSUHVHQWDWLRQV��DQG����6,021(�DJDLQ�VSHFLILFDOO�� UHVHUYHG�

DOO� ULJKWV� WR� SXUVXH� '86/�.� DQG� 6(60�1� DV� LQGLYLGXDOV� QR� PDWWHU� �KHWKHU� WKH�� �HUH�

HPSOR�HHV�RI�FRQWUDFWRUV����

� �WWDFKHG�KHUHWR�DV�(�KLELW����� LV�WKH�WUDQVFULSW�IURP�WKH�1RYHPEHU���������KHDULQJ�LQ�

WKLV�PDWWHU�� �2Q�2FWREHU� ���� ����� WKH� SDUWLHV� WR� WKH� VHWWOHPHQW� KDG� SUHYLRXVO�� SODFHG� RQ� WKH�

UHFRUG�WKDW� WKH� VHWWOHPHQW��RXOG�QRW�DIIHFW�DQ��RI�6,021(�V� ULJKWV�DJDLQVW�'86/�.�DQG�RU�

6(60�1�������(�KLELW����� WR�6,021(�V�2SSRVLWLRQ�WR�WKH� LQVWDQW�PRWLRQ�� ��W�D� VXEVHTXHQW�

KHDULQJ�RQ�1RYHPEHU���������'DYLG�6DPSVRQ��(VT���FRXQVHO�IRU�6,021(��UHPLQGHG�WKH�&RXUW�

RI� WKH� DJUHHPHQW� WKDW� KDG� EHHQ� SUHYLRXVO�� SXW� RQ� WKH� UHFRUG�� � 0U�� 6DPSVRQ� VWDWHG� WKDW� LQ�

FRQILUPLQJ�WKH�VHWWOHPHQW�LQ�WKLV�PDWWHU����H�SXW�RQ�WKH�UHFRUG�����H�UH��R���DL�L�J��UHOHD�L�J��

RU�R�KHU�L�H�DIIH��L�J�D���KL�J�DJDL�����H��D��RU�'X�ODN��,�GRQ�W�WKLQN�DQ�RQH��RXOG�GLVSXWH�
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WKDW�������LW��DV�D�SUHWW��VLJQLILFDQW�SRLQW�WKDW�GD���������(�KLELW�����DWWDFKHG�KHUHWR�DW�3�����/����

����HPSKDVLV�DGGHG����7KH�&RXUW�WKHQ�DVNHG�6815,6(�V�FRXQVHO���0U��)LQN��DUH��H�GLVSXWLQJ�

WKDW��� � ��� DW� 3�� ��� /�� ������� � 0U�� )LQN� DQV�HUHG�� �0�� EHVW� UHFROOHFWLRQ� LV� WKDW� �KH���U��

�D�S�R�� �DLG� KH� �D�� �SH�LIL�DOO�� UH�DL�L�J� KL�� ULJK��� �R� JR� DJDL�����U�� �H��D�� D�G��U��

'X�ODN���H�DOO�DJUHHG��R��KD��������DW�3�����/�������HPSKDVLV�DGGHG�����

� ,W� �DV� 4�(� DQG� 6815,6(�� YLD� WKHLU� WULSDUWLWH� FRXQVHO�0U�� )LQN�� �KR� UHSUHVHQWHG� WR�

6,021(�DQG�WR�WKH�&RXUW�WKDW�'86/�.�DQG�6(60�1��HUH�QRW�HPSOR�HHV�RI�6815,6(���,Q�

WKH�1RYHPEHU���������KHDULQJ�0U��)LQN�VWDWHG���7KHUH�V�QHYHU�EHHQ�RQH�ELW�RI�HYLGHQFH�LQ�WKLV�

FDVH�WKDW�WKH���HUH�HPSOR�HHV���,W��DV�DO�D�V�WKDW�WKH���HUH�LQGHSHQGHQW�FRQWUDFWRUV�������DW�3��

���/����������0U��6DPSVRQ�UHVSRQGHG���,�GRQ�W�WKLQN�WKH��DUH�HPSOR�HHV�HLWKHU�DV�,�VLW�KHUH�ULJKW�

QR�����XW�,�YH�QRW�KDG�D�FKDQFH�WR�ILQG�DQ��RI�WKDW�VWXII�RXW���,�KDYH�QRW���,�KDYH�QR�FRQILUPDWLRQ�

DV�WR�DQ��RI�WKDW�������DW�3�����/�������3�����/�������

� 0U��6DPSVRQ�WKHQ�GLVFXVVHG�WKH�YHU��FLUFXPVWDQFH�4�(�DQG�6815,6(�FXUUHQWO��IDFH��

WKDW�EHLQJ�WKDW�HYLGHQFH�PD��RQH�GD��FRPH�WR�OLJKW�WKDW�'86/�.�DQG�6(60�1��HUH�LQ�IDFW�

6815,6(�HPSOR�HHV�DQG�WKDW�6815,6(�V� UHSUHVHQWDWLRQV� WR�6,021(�DQG�WR� WKH�&RXUW��HUH�

LQFRUUHFW�� �0U��6DPSVRQ�GLVFXVVHG�WKH�SRVVLELOLW��WKDW�6815,6(��DV�LQFRUUHFW�DQG�KR��XQGHU�

WKDW� FLUFXPVWDQFH� '86/�.� DQG� 6(60�1� �RXOG� VWLOO� EH� OLDEOH� XQGHU� WKH� -XGJPHQW� LI�

�6RPHWKLQJ� JRHV� RQ� DQG� DOO� RI� D� VXGGHQ� WKDW� DOO� ��� WKDW� WKH�� FRPH� XS� :��V� WKDW� �HUH� QRW�

SURYLGHG�EHIRUH�DQG�0U��)LQN�V�QRW�D�DUH�RI��DQG�WKHQ��H�YH�VRPHKR��EHHQ�PLVOHDG�������DW�3��

���/�� ������� � 0U�� 6DPSVRQ� �DV� DGDPDQW� WKDW� XQGHU� WKDW� FLUFXPVWDQFH� 6,021(��RXOG� VWLOO�

UHWDLQ�DOO�ULJKWV�WR�DQ��MXGJPHQW�WKH�&RXUW�PD��HQWHU�DJDLQVW�'86/�.�DQG�RU�6(60�1������DW�

3�����/�����������

�
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� 0U��6DPSVRQ�XOWLPDWHO��RIIHUHG��JLYHQ�6815,6(�V�UHSUHVHQWDWLRQV�WKDW�'86/�.�DQG�

6(60�1��HUH� QRW�6815,6(�� HPSOR�HHV�� WR� VLPSO�� VWLSXODWH� WKDW� MXGJPHQW��RXOG� EH� WDNHQ�

DJDLQVW� WKHP� LQGLYLGXDOV� DV� 6815,6(� DVVHUWHG� WKH�� �HUH� LQGHSHQGHQW� FRQWUDFWRUV�� � 0U��

6DPSVRQ� VWDWHG�� �&RXOG� �H� SHUKDSV� HQWHU� D� VWLSXODWLRQ� RQ� WKH� UHFRUG� KHUH� DQG� QR�� WKDW� IRU�

SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH��UH�QRW�HPSOR�HHV�������DW�3�����/����������0U��)LQN�WKHQ�VWDWHG�KH�

�RXOG��OLNH�WR�WKLQN�DERXW��WKDW�VXJJHVWLRQ�DQG�VDLG���7KDW�PD��WDNH�FDUH�RI�DOO�RI�WKLV�������DW�3��

���/���������

�IWHU�VXJJHVWLQJ�WKH�SDUWLHV�VWLSXODWH�WKDW�'86/�.�DQG�6(60�1��HUH�QRW�HPSOR�HHV��

DQG�0U��)LQN�VD�LQJ�KH��RXOG� �OLNH� WKLQN�DERXW�� WKDW��0U��6DPSVRQ�VWDWHG���,��RXOG�DVN���� ,�

�RXOG�DVN� MXVW� ���0U��)LQN�KDV�PDGH�D�FRXSOH�RI�FRPPHQWV� WRGD���DQG� ,� WKLQN� WKH�&RXUW� DOVR�

HFKRHG� WKHP�� DORQJ� WKH� OLQHV� RI� 6HVPDQ� DQG� 'XVODN�� DOO� ULJK��� DJDL���� �KH��� DQ�ERG�� �KR�

LQVXUHV�WKHP���RX�NQR���DOO�RI��KR�H�DUH�SUH�HU�HG���KH��UH��R��DIIH��HG���,��RXOG�OLNH��R��DNH�

�XUH��KD��L���U���DO��OHDU�L���KD�H�HU�L�HUD�LR���H�H�G�XS��L�K�������DW�3�����/���������HPSKDVLV�

DGGHG�����

� �V�QRWHG�LQ�6,021(�V�2SSRVLWLRQ�WR�WKH�LQVWDQW�PRWLRQ��WKH�DJUHHPHQW�WKDW�6815,6(�

GLG�PDNH�LW��FU�VWDO�FOHDU��WKDW�6,021(��DV�SUHVHUYLQJ�DOO�ULJKWV�WR�SURFHHG�DJDLQVW�'86/�.�

DQG� 6(60�1�� DQG� WKDW� QHLWKHU� '86/�.� DQG�RU� 6(60�1��HUH� EHLQJ� UHOHDVHG� HYHQ� LQ� WKH�

HYHQW� WKH�� �HUH� VXEVHTXHQWO�� GHHPHG� HPSOR�HHV�� � ,�GHHG�� �KH� �H��OH�H��� DJUHH�H���

�SH�LIL�DOO��H��OXGHG�����,���H�SOR�HH��H��LUHO��������6XSSOHPHQW�WR�2SSRVLWLRQ���2Q�SDJH���

RI� WKH� UHOHDVH�� WKH� GHVFULSWLRQ� RI� WKH� UHOHDVHG� SDUWLHV� LQFOXGHV� DOO� RI�'HIHQGDQWV�� �HPSOR�HHV�

���/�',����,����'�'��/�.���'��������,��������� �� �� ���� � ���� (�KLELW� ���� WR�

6,021(�V�RSSRVLWLRQ�WR� WKH�LQVWDQW�PRWLRQ�DW�3���� �HPSKDVLV�LQ�RULJLQDO��� �:KHQ�UHIHUHQFLQJ�

WKH�HPSOR�HHV�RI�DQ��RI�WKH�'HIHQGDQWV�LW��DV�PDGH�PRUH�WKDQ�FOHDU�WKDW�WKH�WHUP��HPSOR�HHV��
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GLG�QRW�LQFOXGH�'86/�.�RU�6(60�1��DQG�WKDW�'86/�.�QRU�6(60�1��HUH�EHLQJ�UHOHDVHG��

HYHQ�LI�WKH���HUH�GHHPHG�HPSOR�HHV�RI�6815,6(����

� ,I�HYLGHQFH�KDV�QR��FRPH�WR�OLJKW�WKDW�6815,6(�V�UHSUHVHQWDWLRQV�WR�6,021(�DQG�WR�

WKH�&RXUW��HUH�LQFRUUHFW��6815,6(�DQG�RU�LWV�LQVXUHG�V���LOO�KDYH�WR�IDFH�WKH�FRQVHTXHQFH�IRU�

WKH�VDPH����W�QR�WLPH��DV�LW�HYHU�DJUHHG�WKDW�6,021(��RXOG�ORVH�DQ��ULJKWV�DJDLQVW�'86/�.�

DQG�RU�6(60�1�LI�LW�WXUQHG�RXW�6815,6(�V�UHSUHVHQWDWLRQV�WR�WKH�&RXUW��HUH�LQFRUUHFW����

�21���6,21�

� )RU�WKH�IRUHJRLQJ�UHDVRQV�6,021(�UHVSHFWIXOO��UHTXHVWV�WKLV�&RXUW�GHQ��4�(�V�PRWLRQ�

WR�LQWHUYHQH�DQG�GHQ��WKH�PRWLRQ�WR��HQIRUFH��WKH�VHWWOHPHQW�DV��HOO���7KH�&RXUW�VKRXOG�IXUWKHU�

KROG�WKDW�WKH������VHWWOHPHQW�RI�WKLV�PDWWHU�GLG�QRW�DIIHFW�DQ��ULJKWV�6,021(�PD��KDYH�DJDLQVW�

'86/�.�DQG�RU�6(60�1�DV�DJUHHG�RQ�WKH�UHFRUG�E��DOO�DFWLYH�SDUWLHV�RQ�2FWREHU�����������

DQG�DJDLQ�FRQILUPHG�RQ�1RYHPEHU�����������DQG�IXUWKHU�ILQG�WKDW�6,021(�UHWDLQV�DOO�ULJKWV�WR�

SXUVXH�DQ��FODLPV�DJDLQVW�'86/�.�DQG�RU�6(60�1�DV�VSHFLILFDOO��VHW�IRUWK�RQ�WKH�UHFRUG�DQG�

LQ�WKH�VXEVHTXHQW�VHWWOHPHQW�GRFXPHQWV����

� � '�7('�WKLV��VW�GD��RI�)HEUXDU���������

� � � � � � ����/�:�2)),&(�2)�'�9,'�6�03621��//&��
�
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� � � � � � � '�9,'�6�03621��(64��
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����6���UG�6W��
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OPP 
DAVID F. SAMPSON, ESQ. 
Nevada Bar No. 6811 
LAW OFFICE OF DAVID SAMPSON, LLC. 
630 S. 3rd Street 
Las Vegas, NV 89101 
Tel: 702-605-1099 
Fax: 888-209-4199 
Email: david@davidsampsonlaw.com 
Attorney for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

SIMONE RUSSO,                     ) 
) 

Plaintiff,           ) 
) 

vs.                         ) CASE NO: A-17-753606-C 
)     DEPT. NO: XVI 

COX COMMUNICATIONS LAS VEGAS,  ) 
INC., D/B/A COX COMMUNICATIONS,  ) 
IES RESIDENTIAL, INC., SUNRISE ) 
VILLAS IX HOMEOWNERS ) 
ASSOCIATION, J & G LAWN ) 
MAINTENANCE, KEVIN BUSHBAKER,  ) 
PWJAMES MANAGEMENT & ) 
CONSULTING, LLC., J. CHRIS ) 
SCARCELLI, DOE LANDSCAPER, ) 
RICHARD DUSLAK, JUSTIN SESMAN,  ) 
AND DOES I-V, and ROE   ) 
CORPORATIONS I-V, inclusive, ) 

) 
Defendants.       ) 

____________________________________) 

COMES NOW, Plaintiff, SIMONE RUSSO, by and through his attorney of record, and 

opposes SUNRISE’s motion and QBE’s joinder1 to the motion to set aside and/or amend the 

1 As of the filing of this opposition QBE is not a party to this action.  QBE filed a motion to 
intervene over a year after judgment was entered in this matter, which motion has not yet been 
heard and should be denied as a party is not permitted to intervene after judgment is entered as 

Case Number: A-17-753606-C

Electronically Filed
2/1/2021 12:27 PM
Steven D. Grierson
CLERK OF THE COURT
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judgment that was duly entered in this matter on December 17, 2019, and for which Notice of 

Entry of the said Judgment was served December 17, 2019.   

 This opposition is made and based upon the pleadings and papers filed herein, the attached 

Points and Authorities, and upon oral argument at the time of hearing. 

STATEMENT OF FACTS 

 In April 2017 Doctor SIMONE RUSSO filed a lawsuit against multiple Defendants in 

connection with him falling because of a COX cable wire that was stretched across the 

driveway and road in the SUNRISE HOA.  The Defendants who filed answers in this matter 

included COX, IES, SUNRISE, CHRIS SCARCELLI, and KEVIN BUSHBAKER.  In an 

Amended Complaint SIMONE also sued RICHARD DUSLAK and JUSTIN SESMAN as 

SUNRISE indicated DUSLAK and SESMAN were the landscapers who tended the grounds at 

the SUNRISE HOA.  DUSLAK and SESMAN were duly served with the lawsuit in this matter 

in February of 2018, but never filed an answer or other responsive pleading at any point.  

 When this matter proceeded to trial, at the close of SIMONE’s voir dire of the venire 

panel, the active parties to the litigation agreed upon a settlement.  On October 18, 2019 the 

active parties in the litigation placed the terms of the settlement on the record.  See Exhibit “1”.  

It was made abundantly clear on the record that the settlement only between the active parties 

to the lawsuit did not include DUSLAK or SESMAN as they had been defaulted in this 

action.  Indeed Mr. Fink, counsel for SUNRISE, asked the Court to make a finding of good 

faith “because of the further actions Mr. Sampson is going to take against the defaulted parties 

[DUSLAK and SESMAN].”  Id, at P. 6 L. 4-9.   

required in Nalder v. Eighth Judicial Dist. Ct., 136 Nev.Adv.Op. 24 (2020).  The joinder, as 
well as any other documents filed by QBE in this matter, are improper and represent rogue 
pleadings which the Court should disregard.   
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 Counsel for SIMONE (David Sampson, Esq.) further confirmed that the settlement did 

not release DUSLAK or SESMAN and did not include them.  Mr. Sampson made it more than 

clear, “there are two other parties [DUSLAK and SESMAN] who have been defaulted that 

we’re still – this settlement does not affect them”.  Id at P. 6 L. 15-19 (emphasis added). 

 When counsel for the various parties then discussed reducing the settlement to writing, 

Mr. Sampson confirmed that in drafting any release or the like related to the settlement: 

the terms of whatever documents we sign or that my client has asked to sign 
comport with what was discussed Wednesday, and what's being discussed today, 
and no new terms, and those types of things. And, I guess, most of all that 
nothing in any of these releases or any of the settlement affects any rights Dr. 
Russo may have against any person or entity related to the claims of the two 
individuals who have been defaulted, and any claims that they may have against 
anybody would not be affected by this settlement. So as long as we're clear on all 
of that. 
 
Id at P. 10 L. 24 – P. 11 L. 12 (emphasis added).   
 

 After Mr. Sampson asked to make it clear that no releases or any other settlement 

documents would affect any rights SIMONE may have against the defaulted parties (DUSLAK 

and SESMAN), Mr. Fink agreed that no releases or settlement documents would affect any 

rights SIMONE may have against DUSLAK and/or SESMAN.  Id at P. 11 L. 21.   

 At a subsequent hearing on November 7, 2019 the parties further discussed the 

resolution of this matter.  See, Exhibit “2”.  Mr. Sampson began by confirming the agreement 

that had been placed on the record on October 18, 2019, in the following discussion: 

We were in front of your Honor three weeks ago now on Wednesday initially. 
And we put the settlement on the record and the terms of the settlement on the 
record. We came back on Friday, found out that the two other -- two other 
defendants who on Wednesday said they hadn't gotten any confirmation from 
their client yet because it had just kind of happened and that whole thing. They 
wanted to check with their clients, call back on Friday, and confirmed their client 
did agree to do the settlement. And so under those terms – a couple of the terms, 
one was that – Two of the defendants who were named in the case who have 
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never filed answers, who have been defaulted were not affected by the 
settlement, with the money that was being paid. 
 
THE COURT: And... 
 
MR. SAMPSON: And my clients rights -- 
 
THE COURT: And Mr. Sampson, I don't want to cut you off. But please identify 
the two defaulted defendants again for the record. 
 
MR. SAMPSON: Duslak and Sesman are the last names. 
 
THE COURT: Thank you, sir. You may continue. 

MR. SAMPSON: So then Dr. Russo's rights against those two defaulted 
individuals would not be affected at all. Everyone agreed.  
 
Id, at P. 5 L. 18- P. 6 L. 19 (emphasis added).   
 

 Mr. Sampson then noted that the release SUNRISE proposed sought to alter the original 

agreement that the settlement would not affect SIMONE’s rights against DUSLAK and/or 

SESMAN.  Mr. Sampson stated “the release that was provided defines SUNRISE as all 

employees, independent contractors.  It lays out other things that could potentially include 

DUSLAK and SESMAN.”  Id at P. 9 L. 22-25.  Mr. Sampson then stated, “we are not going to 

include them [DUSLAK and SESMAN] or anyone affiliated with them.”  Id at P. 10 L. 1-3.   

 Mr. Fink subsequently stated: 

I think the real hold up right now is whether or not the release that we negotiated 
was intended to cover Mr. Sesman and Duslak, D-U-S-L-A-K, I think. Actually, 
I've got it in front of me. Okay. Duslak, D-U-S-L-A-K, and Sesman, S-E-S-M-A-
N, if they were considered employees of Sunrise. 
 
Id at P. 16 L. 14-19.   
 

 Mr. Fink continued by saying “There’s never been one bit of evidence in this case that 

they were employees.  It was always that they were independent contractors.”  Id at P. 16 L. 20-

22.  Mr. Fink then argued that DUSLAK and SESMAN should be included in the release in the 
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event they were SUNRISE employees by arguing “when you settle with an entity, you are 

settling with the employees too.”  Id at P. 16 L. 23-25.  Mr. Fink then stated “the only hang up 

is whether or not this settlement included Mr. Duslak and Mr. Sesman if they are found to be 

employees of Sunrise.  And I think that’s it.”  Id at P. 18 L. 6-9.   

 Mr. Sampson then made it very clear that the settlement did not include DUSLAK or 

SESMAN, even if they were found to be employees of SUNRISE.  In discussing Mr. Fink’s 

proposed release, Mr. Sampson stated “And the one that I take issue with is the one that seeks to 

stop my client from being able to proceed against SESMAN and DUSLAK.”  Id at P. 20 L. 13-

15.  Mr. Sampson continued: 

And yes, I do know and I understand if you release a party, you typically would 
be releasing their employees, and board of directors, and those types of things 
unless you clearly indicate otherwise when you put the settlement agreement 
together. So when we put this on the record, that's why I made it a point to say, 
none of this settlement involves Sesman or Duslak at all in any of their 
capacities.  And if there was an idea of, well, hold on, Sunrise wants all its 
employees, and there might be a claim that they're employees, so that should have 
been brought up when we put the terms on the record. It shouldn't have been 
dropped on me just like they couldn't come up later and say, we want it 
confidential. Or, and there is language about indemnification and what not, which 
we'll agree to even though it wasn't specifically put on the record. But if you 
wanted those -- when I say -- make it a point to mention, and I'm sure had I said, 
for example, you know, here's so and so, it's the CEO of Cox, we're not releasing 
any claims against that person, I'm sure Mr. Lemkul would have piped up and 
said, oh, no, hold on. We don't agree to that. We were stipping on the record 
putting the terms together. So I think it's improper for Sunrise to stand there 
while we're putting the settlement on the record, and I say Sesman and Duslak 
are not released in any way, shape, or form. They remain parties. We still have 
all rights to proceed against them, and that's all fine and dandy while we're on 
the record, and then to come back later in the release and say, except they're 
not. Because if they're employees they're out. I don't think they're employees 
either as I sit here right now. But I've not had a chance to find any of that stuff 
out. I have not -- I have no confirmation as to any of that. 
 

 Id at P. 20 L. 16 - P. 22 L. 1 (emphasis added).   

6A.App.1345

6A.App.1345



Mr. Sampson then said, “what I proposed says specifically releasing each other as 

agreed on the record. No more, no less. I don't think anybody should require that my client do 

any more or any less for any of that . . . And my clients should not be -- my client should not be 

required to waive any right at all that he -- that he specifically -- especially when he specifically 

preserved them on the record when we -- when we resolved this thing and put the settlement on 

the record.  Id at P. 22 L. 15-18; P. 23 L. 3-8.   

Mr. Sampson then made it abundantly clear that Duslak and Sesman were not released, 

even as SUNRISE employees, by saying, “And the term that I had an issue with is this idea that 

if they're employees, then Sesman and Duslak are out. That was not agreed to.”  Id P. 23 L. 12-

15.  Mr. Sampson continued by noting that on October 18, 2019 “we put on the record -- we're 

not waiving, releasing, or otherwise affecting anything against Sesman or Duslak. I don't 

think anyone would dispute that . . . it was a pretty significant point that day.”  Id at P. 25 L. 6-

16 (emphasis added).   

The Court then asked SUNRISE’s counsel, “Mr. Fink, are we disputing that?”  Id at P. 

25 L. 21-22.  Mr. Fink answered, “My best recollection is that when Mr. Sampson said he was 

specifically retaining his rights to go against Mr. Sesman and Mr. Duslak, we all agreed to 

that.”  Id at P. 26 L. 2-5 (emphasis added).  Mr. Fink further confirmed “So I didn’t – I didn’t 

jump and say, well, to the extent they’re employees.  This wouldn’t cover them.  So that part is 

right.”  Id at P. 26 L. 7-9 (emphasis added).  Mr. Fink then asked that the settlement 

nevertheless cover DUSLAK and SESMAN if there was evidence that they were employees.   

Mr. Sampson responded: 

All I would ask, again, is the Court to consider, well, you know, that should have 
been brought up on the record. Because I made clear -- and there is no dispute it 
sounds like. I made it clear we want to preserve all rights against Sesman and 
Duslak. They've been defaulted. We want to move forward against them. And this 
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release and this money doesn't go to affecting any of my client's rights against 
them, period. And the response while we were on the record from Mr. Fink and 
everybody else was that is correct. And we are in agreement. 
 
And if they were going to raise some kind of, well, hold on. If this, then okay. But 
if not, then that was the time to do it, and they did not do it. And they did it -- they 
had a chance on Wednesday and again on Friday. So we can't even blame it on, 
like, spur of the moment. I didn't have time to consider it. It just got tossed out 
there. It was brought up specifically, and they agreed. And they can't now turn 
around and unagree, or try to undo it when we said -- again, all I want to do is 
enforce the terms that were placed on the record. And I don't think my client 
should be forced to agree to terms that weren't placed on the record, which Mr. 
Fink is now asking to do. 
 
Id at P. 28 L. 3 – P. 29 L. 2 (emphasis added). 
 
Mr. Sampson then stated: 
 
I'm a little concerned if he is so convinced they're not employees why this is a 
sticking point. Because it shouldn't be. If he's convinced they're not employees, I 
don't know how it would turn out, as he used the phrase, if they somehow would 
magically become employees other than perhaps if the carrier goes to Sunrise, and 
says, you know, I don't know. Something goes on and all of a sudden that all -- 
that they come up W-2s that were not provided before and Mr. Fink's not aware 
of, and then we've somehow been mislead. 
 
Id at P. 29 L. 5-14. 
 
Mr. Sampson then reiterated “the terms of the agreement were reached on the record, and 

we're just asking no more, no less than what was placed on the record be enforced.”  Id at P. 29 

L. 15-17.   

The Court then asked if there was some way the matter could be worked out.  The Court 

reiterated “I think it’s always better for parties to come to some sort of resolution.”  Id at P. 36 

L. 15-16.  In attempting to reach a resolution Mr. Sampson suggested “Could we perhaps enter 

a stipulation on the record here and now that for purposes of this litigation they’re not 

employees?”  Id at P. 37 L. 13-15.  Mr. Fink then stated he would “like to think about” Mr. 

Sampson’s suggestion and said, “That may take care of all of this.”  Id at P. 40 L. 4-8.   
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After suggesting the parties stipulate that DUSLAK and SESMAN were not employees, 

and Mr. Fink saying he would “like think about” that, Mr. Sampson stated, “I would ask -- I 

would ask just -- Mr. Fink has made a couple of comments today, and I think the Court also 

echoed them, along the lines of Sesman and Duslak, all rights against them, anybody who 

insures them, you know, all of those are preserved. They're not affected.  I would like to make 

sure that is crystal clear in whatever iteration we end up with.”  Id at P. 40 L. 16-22 (emphasis 

added).   

In concluding the settlement, the agreement SUNRISE signed did make it “crystal clear” 

that SIMONE was preserving all rights to proceed against DUSLAK and SESMAN, and that 

neither DUSLAK and/or SESMAN were being released even in the event they were 

subsequently deemed employees.  In reducing the agreed upon settlement to writing, the release 

to which SUNRISE and QBE agreed, stated that “PLAINTIFF”, “Dr. SIMONE RUSSO” was 

releasing SUNRISE and QBE “EXCLUDING RICHARD DUSLAK AND/OR JUSTIN 

SESMAN”.  See, Exhibit “3” at P. 1 (emphasis in original).   

Indeed, the settlement agreement specifically excluded SUNRISE employees entirely.  

Each of the Defendants included in the agreement were identified as including the Defendants’ 

respective employees, with the clear exception of SUNRISE.  On page one of the agreement 

the parties are identified.  See, Exhibit “3”.  Defendant IES RESIDENTIAL, INC., is identified 

as: 

IES RESIDENTIAL, INC. (hereinafter "IES") and its affiliated companies, and 
each of their respective past, present and future officers, directors, members, 
managers, agents, representatives, shareholders, partners, associates, employees, 
attorneys, subsidiaries, predecessors, beneficiaries, grantors, grantees, vendees, 
transferees, successors, assigns, heirs, divisions, contractors, joint ventures, 
special purpose entities, legal and equitable owners and insurers; 
 
Id (emphasis added).   
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Defendant COX is identified as: 
 
COX COMMUNICATIONS LAS VEGAS, INC. D/B/A COX 
COMMUNICATIONS (hereinafter "COX") and its affiliated companies, and 
each of their respective past, present and future officers, directors, members, 
managers, agents, representatives, shareholders, partners, associates, employees, 
attorneys, subsidiaries, predecessors, beneficiaries, grantors, grantees, vendees, 
transferees, successors, assigns, heirs, divisions, contractors, joint ventures, 
special purpose entities, legal and equitable owners and insurers; 
 
Id (emphasis added). 

 
Defendant PW JAMES is identified as: 
 
PW JAMES MANAGEMENT & CONSULTING, LLC (hereinafter "PW 
JAMES)") and its affiliated companies, and each of their respective past, present 
and future officers, directors, members, managers, agents, representatives, 
shareholders, partners, associates, employees, attorneys, subsidiaries, 
predecessors, beneficiaries, grantors, grantees, vendees, transferees, successors 
assigns, heirs, divisions, contractors, joint ventures, special purpose entities, legal 
and equitable owners and insurers (potentially Community Association 
Underwriters, Inc., QBE Insurance Corporation, Alliant Insurance Services, Inc., 
DSCM, Inc. and Armour Risk Management, Inc.); 
 
Id (emphasis added). 
 
Defendant SUNRISE however is identified as: 
 
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION (hereinafter 
"SUNRISE") and its affiliated companies, and each of their respective past, 
present and future officers, directors, members, managers, agents, representatives, 
shareholders, partners, associates, insurers (Community Association 
Underwriters, Inc., QBE Insurance Corporation, Alliant Insurance Services, Inc., 
DSCM, Inc. and Armour Risk Management, Inc. - but only as it relates to 
SUNRISE), EXCLUDING RICHARD DUSLAK AND/OR JUSTIN SESMAN 
OR ANYONE ASSOCIATED OR AFFILIATED WITH THEM, 
INCLUDING ANY ACTUAL OR POTENTIAL INSURER (per the 
stipulation attached in exhibit "A"), attorneys, subsidiaries, predecessors, 
beneficiaries, grantors, grantees, vendees transferees, successors, assigns, heirs, 
divisions, contractors, joint ventures, special purpose entities, legal and equitable 
owners; 
 
Id (emphasis in original).   
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 The word “employees” is specifically NOT used in the description of SURNISE as a 

Defendant/Releasee, thus clearly indicating that SIMONE, who retained all rights to any claims 

against DUSLAK and SESMAN, was not releasing any claims involving employees of 

SUNRISE.  Additionally, on page 4 of the release, the description of the released parties 

includes all of Defendants’ “employees EXCLUDING RICHARD DUSLAK AND/OR 

JUSTIN SESMAN . . .”.  Id at P. 4 (emphasis in original).  When referencing the employees of 

any of the Defendants it was made more than clear that the term “employees” did not include 

DUSLAK or SESMAN, and that DUSLAK and SESMAN were not being released, even if they 

were in fact employees of SUNRISE.    

 To further confirm that the release and any accompanying documentation did not affect 

any rights Dr. RUSSO may have against DUSLAK and/or SESMAN in any manner, the release 

to which SUNRISE and QBE agreed further stated, “PLAINTIFF [RUSSO] shall retain all 

rights to pursue any claims against RICHARD DUSLAK and/or JUSTIN SESMAN”.  See 

Exhibit “3” at P. 4 (emphasis added).  The release further confirmed, “ANY LANGUAGE IN 

THIS RELEASE THAT IS CONTRARY TO THE LANGUAGE OF THIS SPECIFIC 

PARAGRAPH, AND/OR ANY LANGUAGE THAT WOULD BE READ TO IN ANY WAY 

IMPACT PLAINTIFF’S RIGHTS AGAINAST RICHARD DUSLAK and/or JUSTIN 

SESMAN . . . SHALL BE DEEMED NULL AND VOID.”  Id (emphasis in original).     

 While SIMONE did stipulate based on SUNRISE’s representations that DUSLAK and 

SESMAN were not employees for the purposes of this lawsuit, SIMONE never agreed that the 

release would cover DUSLAK or SESMAN if it turned out that SUNRISE was incorrect in its 

representations that DUSLAK and SESMAN were independent contractors.  Judgment was 

therefore entered against DUSLAK and SESMAN in this matter on December 17, 2019, with 
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notice of entry of the Judgment being sent to all parties that same day. See, Exhibit “4”.  The 

Judgment was entered against DUSLAK and SESMAN individuals because SUNRISE 

represented to SIMONE and the Court that DUSLAK and SESMAN were not employees.   

   A year after the settlement was concluded, and almost a year after Judgment was entered 

in this matter, QBE sued DUSLAK and SESMAN in a federal declaratory relief action.  

DUSLAK and SESMAN have retained counsel and have alleged that evidence in fact does exist 

that DUSLAK and SESMAN were SUNRISE employees.  SUNRISE subsequently its motion to 

set aside or amend the Judgment in this matter on January 21, 2021, over 13 months after notice 

of entry of the December 17, 2019 Judgment had been sent out.  In its motion SUNRISE, as 

well as its joinder to QBE’s motion to “enforce” the settlement, SUNRISE and QBE seek to 

undo the settlement and strip SIMONE’s rights against DUSLAK and SESMAN which the 

settlement specifically preserved.   

POINTS AND AUTHORITIES  
 

 From the outset it must be noted that SUNRISE does not have standing to move to set 

aside the Judgment against DUSLAK and SESMAN.  As SUNRISE is not a party to the 

Judgment it cannot now move to set the same aside.  Likewise QBE is not a party to the 

Judgment either and has no standing to move to set the same aside.  Additionally as QBE has 

not been granted leave to intervene in this matter QBE has no right to file a joinder to 

SUNRISE’s motion.  To the extent the Court finds that SUNRISE and/or QBE have standing to 

move to set the Judgment aside, SIMONE opposes the said motion and joinder below.  

SUNRISE’s motion asserts that “Plaintiff agreed to release Duslak and Sesman from any 

and all liability arising from their conduct as HOA employees.”  See SUNRISE’s motion at P. 1 

L. 25-26.  SUNRISE and QBE however fail to direct this Court to any evidence indicating 
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SIMONE ever agreed to release DUSLAK and/or SESMAN at any time or in any manner.  Not 

only is there no evidence that SIMONE ever agreed to release DUSLAK and/or SESMAN at 

any time or in any manner, the record makes it abundantly clear SIMONE preserved and 

retained all rights to pursue his claims against DUSLAK and/or SESMAN, and that neither 

DUSLAK or SESMAN were ever included as releasees at any point. 

 As noted above, during the hearings on this matter SIMONE’s counsel reiterated many 

times that the settlement did not include DUSLAK or SESMAN to any degree.  From saying 

“this settlement does not affect them”2 on October 18, 2019, a settlement term to which 

SUNRISE agreed at that hearing; to confirming “nothing in any of these releases or any of the 

settlement affects any rights Dr. Russo may have against any person or entity related to the 

claims of the two individuals [DUSLAK and SESMAN] who have been defaulted”3, an 

additional settlement term to which SUNRISE agreed at that hearing; to stating in the 

November 7, 2019 hearing that the idea that DUSLAK and/or SESMAN would be released 

from liability arising from their conduct as HOA employees “was not agreed to”4; to even 

stating after the idea of a stipulation that DUSLAK and SESMAN were not employees, “along 

the lines of Sesman and Duslak, all rights against them, anybody who insures them, you know, 

all of those are preserved. They're not affected”5; to making sure the release applied to 

SUNRISE “EXCLUDING RICHARD DUSLAK AND/OR JUSTIN SESMAN”6; to making 

sure the release excluded SUNRISE employees and stated that any reference to Defendants’ 

2 See, Exhibit “1” at P. 6 L. 15-19. 

3 See Exhibit “1” at P. 10 L. 24 – P. 11 L. 12. 

4 See Exhibit “2”.   

5 See Exhibit “2”.   
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employees excluded DUSLAK and/or SESMAN7; to making sure the release noted that 

SIMONE “shall retain all rights to pursue any claims against RICHARD DUSLAK and/or 

JUSTIN SESMAN”8, SIMONE made it abundantly clear, and SUNRISE agreed, that the 

settlement did not release DUSLAK and/or SESMAN in any manner, and preserved SIMONE’s 

claims against DUSLAK and SESMAN in the event that SUNRISE was incorrect in its 

representations that DUSLAK and/or SESMAN were not SUNRISE employees.   

Any mistake or other error regarding whether DUSLAK and/or SESMAN were 

employees falls upon SUNRISE.  SIMONE’s counsel stated at the November 7, 2019 hearing “I 

don't think they're employees either as I sit here right now. But I've not had a chance to find any 

of that stuff out. I have not -- I have no confirmation as to any of that.”  Exhibit “2” at P. 21 L. 

23 – P. 22 L. 1.  SIMONE’s counsel even discussed the possibility that SUNRISE may be 

incorrect and how if SUNRISE was incorrect DUSLAK and SESMAN would still be liable 

under the Judgment if “something goes on and all of a sudden that all -- that they come up W-2s 

that were not provided before and Mr. Fink's not aware of, and then we've somehow been 

mislead.”  Id at P. 29 L. 12-14.  It was never agreed that SIMONE would lose rights against 

DUSLAK and/or SESMAN if SUNRISE was incorrect, or worse misleading9, in its assertions 

that DUSLAK and SESMAN were not SUNRISE employees.  Instead the parties agreed 

6 See Exhibit “3” at P. 1. 

7 See Exhibit “3” at P. 4. 

8 See Exhibit “3” at P. 4. 

9 Neither SIMONE nor his counsel allege that SUNRISE’s counsel (Mr. Fink) was in any way 
misleading as they are certain that any assertions SUNRISE’s counsel made to the Court were 
in accordance with what SUNRISE advised its counsel.   
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SIMONE retained “all rights to pursue any claims against RICHARD DUSLAK and/or JUSTIN 

SESMAN”10 whether SUNRISE’s representations were correct or not.   

 The fact that Judgment was entered against DUSLAK and SESMAN based on 

SUNRISE’s representations that DUSLAK and SESMAN were not employees, does not mean 

DUSLAK and SESMAN are released from the Judgment if it is later determined that 

SUNRISE’s representations were wrong.  Certainly if SUNRISE was wrong in its 

representations to SIMONE and the Court, SUNRISE will have to answer for that and incur any 

resulting consequences, not SIMONE.   

QBE’s joinder claims “counsel for Russo seeks to disavow himself from the stipulation 

by badly contending that the judgment entered in this matter is based on liability Duslak and 

Sesman face as former employees of the HOA.”  See, QBE’s joinder at P. 2 L. 16-28.  QBE’s 

statement is wholly incorrect.  Neither SIMONE nor his counsel have ever claimed the subject 

Judgment was entered against DUSLAK and/or SESMAN “as former employees.”  The exhibits 

produced by QBE do not provide any examples of SIMONE or his counsel ever claiming that 

the subject Judgment was entered against DUSLAK and/or SESMAN as employees.  SIMONE 

and his counsel have always maintained, and the Judgment is very clear, that Judgment was 

entered against DUSLAK and SESMAN as individuals.  See, Exhibit “4”.  While SIMONE and 

his counsel have acknowledged there does appear to now be evidence that DUSLAK and 

SESMAN were employees, SIMONE has never claimed that the subject Judgment was entered 

against them as employees.   

As there is no evidence that SIMONE ever released DUSLAK and/or SESMAN at any 

point or to any degree, and as there is no evidence that the Judgment was entered against anyone 

10 See, Exhibit “3” at P. 4. 
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“as a SUNRISE employee” there is no cause to set aside or amend the duly entered December 

17, 2019 Judgment against DUSLAK and SESMAN individually.   

No Grounds Exist Under NRCP 60 To Amend of Set Aside  
The Duly Entered Judgment 

I. There are no grounds to amend or set aside the Judgment under NRCP 60(a). 

NRCP 60(a), titled, “Corrections Based on Clerical Mistakes; Oversights and 

Omissions”, states, “The court may correct a clerical mistake or a mistake arising from 

oversight or omission whenever one is found in a judgment, order, or other part of the record. 

The court may do so on motion or on its own, with or without notice. But after an appeal has 

been docketed in the appellate court and while it is pending, such a mistake may be corrected 

only with the appellate court’s leave.” 

SUNRISE’s motion and QBE’s joinder to the same should be denied as they do not 

identify any clerical mistakes, oversights, or omissions in the duly entered December 17, 2019 

Judgment in this matter.  SUNRISE instead asks that the Court modify the Judgment “to reflect 

that it is premised solely on the conduct of Duslak and Sesman as independent contractors.”  

See, Defendant’s motion at P. 9 L. 23-26.  The record however is clear that the Judgment was 

entered against DUSLAK and SESMAN based on SUNRISE’s repeated representations to the 

Court that they were not employees, and that the Judgment is entered against DUSLAK and 

SESMAN individually, and not as SUNRISE employees.  As the settlement agreement clearly 

notes that SIMONE “shall retain all rights to pursue any claims against RICHARD DUSLAK 

and/or JUSTIN SESMAN”11, the Judgment was properly entered against RICHARD DUSLAK 

and JUSTIN SESMAN as individuals and does not need to be corrected.   

11 See Exhibit “3” at P. 4. 
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There is no authority supporting SUNRISE’s request that the Court modify the 

Judgment “to reflect that it is premised solely on the conduct of Duslak and Sesman as 

independent contractors.”  Indeed there is no mechanism to enter Judgment against an 

individual “as an independent contractor” and neither SUNRISE’s motion nor QBE’s joinder 

thereto set forth any such authority.  The Judgment was properly entered against DUSLAK and 

SESMAN individually and should stand as entered.   

II. There are no grounds to amend or set aside the Judgment under NRCP 60(b). 

NRCP 60(b), titled “Grounds for Relief From a Final Judgment, Order or Proceeding, 

states:  

On motion and just terms, the court may relieve a party or its legal representative 
from a final judgment, order, or proceeding for the following reasons: 
 
            (1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence that, with reasonable diligence, could not 
have been discovered in time to move for a new trial under Rule 59(b); 
(3) fraud (whether previously called intrinsic or extrinsic), 
misrepresentation, or misconduct by an opposing party; 

            (4) the judgment is void; 
(5) the judgment has been satisfied, released, or discharged; it is based on 
an earlier judgment that has been reversed or vacated; or applying it 
prospectively is no longer equitable; or 

            (6) any other reason that justifies relief. 
 
(a) Relief under NRCP 60(b)(1)-(3) cannot be given as there are no grounds for the 

same and the Notice of Entry of Judgment was entered 13 months before 
SUNRISE’s motion for relief.  

 
While SUNRISE and QBE categorize their request for relief under NRCP 60(b)(4), it is 

rather clear SUNRISE and QBE are actually seeking relief from the Judgment based on 

SUNRISE’s apparent mistake about DUSLAK and/or SESMAN not being employees.  

SUNRISE appears to assert its mistake, inadvertence, and surprise, as well as apparent newly 

discovered evidence that DUSLAK and/or SESMAN were in fact employees, and asks that 
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Judgment be set aside as a result of the same12.  Indeed SUNRISE’s request to set aside the 

Judgment as “void by virtue of the release” strongly indicates SUNRISE and QBE now 

understand there is evidence that DUSLAK and SESMAN were employees after all.   

As SUNRISE’s motion notes, SUNRISE’s carrier, QBE, filed a declaratory relief action 

in Federal Court.  In response to that action DUSLAK and SESMAN have appeared and have 

indicated were in fact employees of SUNRISE, and that they were not independent contractors.  

SUNRISE’s instant motion for relief is clearly based on this newly discovered evidence and 

SUNRISE’s apparent prior mistaken belief that DUSLAK and SESMAN were independent 

contractors.   

SUNRISE cannot proceed with a motion to set aside the subject Judgment pursuant its 

own mistake, inadvertence, excusable neglect, surprise, or as a result of apparent newly 

discovered evidence as NRCP 60(c)(1) states that any motion based on those factors must be 

made no more than 6 months after notice of entry of judgment is served13.  As Notice of Entry 

of the Subject Judgment was served December 17, 2019, and as SUNRISE’s January 21, 2021 

motion was filed over 13 months after Judgment was entered, SUNRISE’s pleas for relief based 

on mistake, inadvertence, excusable neglect, surprise, or as a result of apparent newly 

discovered regarding whether DUSLAK and/or SESMAN were in fact employees cannot be 

permitted, even if SUNRISE tries to mask the request under other provisions of NRCP 60(b)(4).   

12 While SUNRISE’s motion seeks relief under NRCP 60(d)(3) for fraud on the court, as noted 
in subjection III below, SUNRISE fails to identify any alleged fraud.  Assuming SUNRISE is 
claiming fraud on the part of SIMONE, any such motion would have had to have been brought 
within 6 months of the Notice of Entry being served as set forth in NRCP 60(b)(3) and NRCP 
60(c)(1).   
 
13 The Chief Judge’s Administrative Order 20-17 regarding extension of certain deadlines as a 
result of the COVIC pandemic states that its extension of deadlines “does not apply to time 
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The Court should see SUNRISE’s motion for what it is, an attempt to set aside the 

Judgment based on SUNRISE’s apparent mistake, inadvertence, neglect, surprise, or as a result 

of newly discovered evidence concerning DUSLAK and/or SESMAN being HOA employees, 

and deny the motion as untimely as required under NRCP 60(c)(1). 

(b) Relief Under NRCP 60(b)(4)-(6) is likewise not warranted. 
 

SUNRISE asks the Court to set aside the Judgment as “void by virtue of the release”.  

See, SUNRISE’s motion at P. 2 L. 7-8.  The request appears to combine NRC 60(b)(4), which 

permits a judgment to be set aside if the judgment is void” and NRCP 60(b)(5), which permits a 

judgment to be set aside if it has been released.  SIMONE will therefore address each provision 

in turn. 

(i) The Judgment is not void. 

The Judgment in this matter is clearly not void.  The provision of NRCP 60(b) 

concerning void judgments “is normally invoked in a case where the court entering the 

challenged judgment did not have jurisdiction over the parties.”  Misty Management v. District 

Court, 83 Nev. 180, 182, 426 P.2d 728, 729 (1967) (citing LaPotin v. Lapotin 75 Nev. 264, 339, 

P.2d 123  (1959); Foster v. Lewis, 78 Nev. 330, 372, P.2d 679  (1962)).  In order for a Judgment 

to be deemed “void” it must be a case where the court entering the challenged judgment was 

itself disqualified from acting, e.g., Osman v. Cobb, 77 Nev. 133, 360 P.2d 258 (1961), or did 

not have jurisdiction over the parties, e.g., LaPotin v. LaPotin, 75 Nev. 264, 339 P.2d 123 

(1959); Foster v. Lewis, 78 Nev. 330, 372 P.2d 679  (1962), or of the subject matter of the 

litigation.  Misty Management v. District Court, 83 Nev. 180, 426 P.2d 728 (1967).   

deadlines that must not be extended under NRCP 6(2) (motions under NRCP 50(b), 52(b), 59, 
and 60 and motions made after NRCP 54(d)(2) time has expired).”   
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DUSLAK and SESMAN were residents of Clark County Nevada when the underlying 

incident occurred.  They both duly were served with this suit in Clark County Nevada.  The 

Court certainly had and has jurisdiction over DUSLAK and SESMAN, as well as the subject 

matter of this negligence action.  As SUNRISE’s motion does not assert that there were any 

jurisdictional issues over the parties or the subject matter, and as there is no evidence of any 

jurisdictional issues, the Court should not find that the duly entered Judgment is void.   

SUNRISE’s motion appears to ask the Court to void the Judgment in this matter as 

SUNRISE asserts the Court may have taken an improper view of the proof in this matter 

(specifically SUNRISE’s representations that DUSLAK and/or SESMAN were not its 

employees).  The Nevada Supreme Court has spoken on this very issue, holding “A 

judgment which is erroneously entered by reason of the trial court's improper view of the proof 

is not a void judgment within the meaning of Rule 60(b)”. Misty Management v. District CT, 83 

Nev. 180, 182-83 (Nev. 1967).  As noted previously, such a motion would have had to have 

been brought within 6 months of the December 17, 2019 Notice of Entry of Judgment in this 

matter.  As SUNRISE seeks to alter the Judgment based on some alleged incorrect view of the 

evidence, SUNRISE request to deem the Judgment void should be denied.   

 SUNRISE was provided with Notice of Entry of the Subject Judgment on December 17, 

2019.  If SUNRISE believed the Judgment was somehow improper SUNRISE should have 

sought timely relief from this Court and/or appealed the same to the Nevada Supreme Court.  

As the Nevada Supreme Court noted in Misty Management, Courts should not relieve a party 

from judgment when a party “slept on [its] rights in perfecting [an] appeal, and now asks the 

lower court to resolve a contention, which, had orderly procedure been followed, would have 

been resolved by [the Supreme Court].  Id at 183.  The issues raised by SUNRISE are time 
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barred and should not be considered 13 months after SUNRISE received Notice of Entry of the 

duly entered Judgment.   

(ii) DUSLAK and SESMAN have not been released.  

NRCP 60(b)(5) allows a court to grant relief from a judgment if the judgment has been 

satisfied, released, or discharged.  As noted above, the duly entered Judgment against DUSLAK 

and SESMAN as individuals has not been satisfied, released, or discharged.  Neither 

SUNRISE’s motion nor QBE’s joinder thereto point the Court to anything that would indicate 

SIMONE agreed the release would apply to DUSLAK and/or SESMAN under any 

circumstances.  Instead the record is replete with SIMONE’s counsel confirming over and over 

again that the settlement does not affect SIMONE’s rights against DUSLAK or SESMAN in 

any way, and that the settlement agreement specifically excluded DUSLAK and SESMAN as 

releasees.  The record further confirms that in reaching the agreement SUNRISE agreed 

SIMONE “shall retain all rights to pursue any claims against RICHARD DUSLAK and/or 

JUSTIN SESMAN”14.  As the Judgment clearly was not released SUNRISE motion pursuant to 

NRCP 60(b)(5) should be denied.   

As neither SUNRISE nor QBE identify any grounds under NRCP 60(b)(6) that would 

justify any relief from the duly entered Judgment, SUNRISE motion should be denied pursuant 

to NRCP 60(b)(6) as well.    

III. There are no grounds to amend or set aside the Judgment under NRCP 60(d)(3). 

SUNRISE’s motion asks the Court to set the Judgment aside based on NRCP 60(d)(3).  

NRCP 60(d)(3) permits a judgment to be set aside for “fraud on the court”.  The motion 

however does not include any alleged conduct that would constitute fraud on the court.   

14 See Exhibit “3” at P. 4. 
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An allegation of fraud on the court is a rather significant assertion.  As the Nevada 

Supreme Court held in NC-DSH Inc. v. Garner, 218 P.3d 853, 858, 125 Nev. 647, 654 (2009): 

The problem lies in defining what constitutes "fraud upon the court." Obviously, it 
cannot mean any conduct of a party or lawyer of which the court disapproves; 
among other evils, such a formulation "would render meaningless the [time] 
limitation on motions under [Rule] 60(b)(3)."  Kupferman v. Consolidated 
Research Mfg. Corp., 459 F.2d 1072,  1078 (2d Cir. 1972) (Friendly, J.), cited with 
approval in Occhiuto, 97 Nev. at 146 n. 2, 625 P.2d at 570 n. 2, and Murphy, 103 
Nev. at 186, 734 P.2d at 739.   
 
Id at 858, 654 (emphasis added).   
 

The Court went on to state: 
 
The most widely accepted definition, which we adopt, holds that the concept 
embrace[s] only that species of fraud which does, or attempts to, subvert the 
integrity of the court itself, or is a fraud perpetrated by officers of the court so that 
the judicial machinery cannot perform in the usual manner its impartial task of 
adjudging cases . . . and relief should be denied in the absence of such conduct. 
 
Id (emphasis added).   
 

For a judgment to be set aside for fraud on the court, “the moving party must show clear 

and convincing evidence establishing fraud. U.S. v. Estate of Stonehill, 660 F.3d 415, 443 (9th 

Cir. 2011) (as cited in Hsu v. Ubs Fin. Servs. 2014 U.S. Dist. LEXIS 29792 (2014)).   

The Stonehill Court went on to note: 

Fraud on the court should, we believe, embrace only that species of fraud which 
does, or attempts to, defile the court itself.  . . . [Movant] must demonstrate, by 
clear and convincing evidence, an effort . . . to prevent the judicial process from 
functioning in the usual manner. They must show more than perjury or 
nondisclosure of evidence, unless that perjury or nondisclosure was so 
fundamental that it undermined the workings of the adversary process itself. 
 
Id at 444-445. 
 

Neither SUNRISE’s motion nor QBE’s joinder set forth any proof, or even allegations, 

of wrongdoing by SIMONE, his counsel, or the Court, and certainly do not provide clear and 
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convincing evidence of any fraud that would subvert the integrity of the Court itself.15  It is 

unclear why SUNRISE or QBE would even make such a heinous allegation against SIMONE, 

his counsel, and/or the Court without so much as even suggesting any factual support for the 

same.  The motion to set aside the Judgment under NRCP 60(d)(3) should be denied and 

counsel for SUNRISE and QBE cautioned for even raising such an assertion without any factual 

support.     

CONCLUSION 

 For the foregoing reasons SIMONE respectfully requests this Court deny SUNRISE’s 

motion to set aside an/or amend the judgment.   

 

  DATED this 1st day of February, 2021. 

          LAW OFFICE OF DAVID SAMPSON, LLC. 
 

                                 BY:_/s/  DavidSampson__ 

       DAVID SAMPSON, ESQ. 
Nevada Bar No.6811 

LAW OFFICE OF DAVID SAMPSON, LLC. 
630 S. 3rd St. 
Las Vegas NV 89101 
Fax No: 888-209-4199 
Attorney for Plaintiff 

 

15 As SUNRISE’s motion, and the improper joinder by QBE fail to assert any facts that would 
support setting the Judgment aside for fraud on the court, any attempt by SUNRISE and/or QBE 
to assert any such allegations for the first time in any reply that may be filed must be 
disregarded.   
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), I certify that I am an employee of the LAW OFFICE OF 

DAVID SAMPSON, LLC., and that on this 1st day of February, 2021, I served a copy of the 

foregoing OPPOSITION on all the remaining parties in this matter via the court’s electronic 

online filing system and as follows: 

RAMIRO MORALES, ESQ. 
600 S. Tonopah Dr. Suite 300 
Las Vegas NV 89106 
Attorneys for Non-Party QBE  
Insurance Corporation  
 
LEONARD FINK, ESQ. 
9075 W. Diablo Dr. Suite 302 
Las Vegas NV 89148 
Counsel for SUNRISE   
 
And 
 
Via U.S. Mail: 

JUSTIN SESMAN 

4775 Topaz Street, Apt. 235 

Las Vegas, NV 89121 

Via U.S. Mail: 

RICHARD DUSLAK 

4012 Abrams Ave. 

Las Vegas, NV 89110 

 

 

      

______/s/ Amanda Nalder________________________ 

     An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC. 
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