
IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

*** 
 

SUNRISE VILLAS IX HOMEOWNERS 

ASSOCIATION, 

 

Appellant, 

 

vs. 

 

SIMONE RUSSO, 

 

Respondent. 

 

Case No. 83115 

 

 

 

 

 
 

 

APPELLANT’S APPENDIX 

VOLUME 9 

 

 

 

 

ROBERT L. EISENBERG (SBN 950) 

SARAH M. MOLLECK (SBN 13830) 

LEMONS, GRUNDY & EISENBERG 

6005 Plumas Street, Third Floor 

Reno, NV  89519 

775-786-6868 

775-786-9716 fax 

rle@lge.net 

smm@lge.net 

ATTORNEYS FOR APPELLANT 
   

Electronically Filed
Jun 08 2022 03:05 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 83115   Document 2022-18294

mailto:rle@lge.net
mailto:smm@lge.net


i 
 

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 4/6/17 1 1-9 
 
2. Motion to Amend Complaint 11/29/17 1 10-16 
 
  Exhibit 1: Amended Complaint  1 17-25 
  [November 27, 2017] 
 
3. Supplement to Motion to Amend 12/22/17 1 26-31 
 Complaint 
 
  Exhibit 1: Amended Complaint  1 32-41 
 
4. Court Minutes re Plaintiff’s 1/16/18 1 42 
 Motion to Amend Complaint 
 
5. Amended Complaint 1/16/18 1 43-51 
 
6. Defendant Sunrise Villas IX 2/6/18 1 52-59 
 Homeowners Association’s  
 Answer to Plaintiff’s Amended 
 Complaint 
 
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61 
 Amend Complaint 
 
8. Summons [Richard Duslak] 2/15/18 1 62-63 
 
9. Defendant Sunrise Villas IX 7/10/18 1 64-75 
 Homeowners Association’s 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Al  1 76-78 
  Stubblefied in Support of 
  Sunrise Villas IX Homeowners 
  Association’s Motion for 
  Summary Judgment 
  [July 6, 2018] 
 
  Exhibit B: Declaration of   1 79-132 
  Covenants, Conditions and 
  Restrictions for Sunrise Villas IX 
 
  Exhibit C: Amended Complaint  1 133-142 
  [January 16, 2018] 
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ii 
 

 
(Cont. 9) Exhibit D: Amendment No. 8  1 143-145 
  to the CC&Rs of Sunrise 
  Villas IX Homeowners 
  Association 
 
 10. Plaintiff’s Opposition to Defendant 7/27/18 1 146-159 
 Sunrise Villas IX HOA’s Motion 
 for Summary Judgment 
 
  Exhibit 1: Affidavits of Simone  1 160-170 
  Russo, M.D. and Barbara Russo 
 
  Exhibit 2: Sunrise Villas IX  1 171-185 
  Homeowners Association Inc. 
  Amendments to Covenants, 
  Conditions and Restrictions 
  Approved April 22, 1983 by 
  Action of the Board of Directors 
 
  Exhibit 3: Recorded Interview  1 186-191 
  of J&G Lawn Maintenance 
  Employee, Tom Bastian 
  11/30/2016 
 
11. Supplement to Plaintiff’s Opposition 7/30/18 1 192-194 
 to Defendant Sunrise Villas IX 
 HOA’s Motion for Summary  
 Judgment 
 
  Exhibit 1: Affidavits of Simone  1 195-205 
  Russo, M.D. and Barbara Russo 
  [July 27, 2018] 
 
12. Defendant Sunrise Villas IX 8/10/18 1 206-216 
 Homeowners Association’s 
 Omnibus Reply in Support of its 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Amanda  1 217-219 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
13. Order Denying Defendant’s Motion 9/26/18 1 220-221 
 for Summary Judgment 
 
14. Notice of Entry 9/26/18 1 222-224 
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iii 
 

 
(Cont. 14) Exhibit 1: Order Denying  1 225-227 
  Defendant’s Motion for 
  Summary Judgment 
 
15. Amended Order Denying Sunrise 11/20/18 1 228-229 
 Villas IX Homeowners Association’s 
 Motion for Summary Judgment 
 
16. Notice of Entry of Amended Order 11/30/18 1 230-232 
 Denying Sunrise Villas IX 
 Homeowners Association’s Motion 
 for Summary Judgment 
 
  Exhibit A: Amended Order  1 233-235 
  Denying Sunrise Villas IX 
  Homeowners Association’s 
  Motion for Summary Judgment 
  [November 20, 2018] 
 
17. Default [Richard Duslak] 9/4/19 1 236-237 
 
18. Summons [Justin Sesman] 9/5/19 1 238-239 
 
19. Default [Justin Sesman] 9/13/19 1 240-241 
 
20. Defendants / Cross-Defendants 10/16/19 2 242-252 
 Cox Communications Las Vegas, 
 Inc. dba Cox Communications 
 and IES Residential, Inc.’s (1) 
 Motion for Determination of Good 
 Faith Settlement and (2) Motion 
 for Summary Judgment 
 
  Exhibit 1: Defendant  2 253-262 
  Bushbaker’s Answer and 
  Cross-Claim Against Cox 
  Communications 
  [May 17, 2017] 
 
  Exhibit 2: Defendant / Cross-  2 263-273 
  Defendant J. Chris Scarcelli’s 
  Answer to Defendant / Cross- 
  Claimant Kevin Bushbaker’s 
  Amended Cross-Claim and 
  Cross-Claims Against Cox 
  Communications, Sunrise  
  Villas IX Homeowners 
  Association, J&G Lawn 
  Maintenance and PWJAMES 
  Management & Consulting, LLC  
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iv 
 

 
21. Defendant Sunrise Villas IX 10/17/19 2 274-276 
 Homeowners Association’s 
 Joinder to Defendants, IES 
 Residential, Inc. and Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications’ Motion 
 for Determination of Good Faith 
 Settlement 
 
22. Court Minutes re Defendants /  10/18/19 2 277 
 Cross-Defendants Cox 
 Communication Las Vegas, Inc. 
 dba Cox Communications and 
 IES Residential, Inc.’s (1) Motion 
 for Determination of Good Faith 
 Settlement and (2) Motion for 
 Summary Judgment 
 
23. Application for Judgment by Default 10/31/19 2 278-282 
 
24. Notice of Hearing Re: Default 10/31/19 2 283-284 
 
117.* Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
  (Sunrise) Re: proposed release 
  and waiting for carrier to sign 
  off  
 
  Exhibit 2: Email from Turtzo  17 3769-3770 
  (Cox) re: also waiting for 
  approval of the release 
 
25. Order Granting Defendant / Cross- 11/7/19 2 285-287 
 Defendants Cox Communications 
 Las Vegas, Inc. dba Cox  
 Communications and IES Residential, 
 Inc.’s Motion for Determination of 
 Good Faith Settlement 
 
  

 
* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to 
the appendix after the first 17 volumes were complete and already numbered 
(3,750 pages) 
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26. Notice of Entry Order Granting  11/8/19 2 288-290 
 Defendant / Cross-Defendant, Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications and  
 IES Residential, Inc.’s Motion for 
 Determination of Good Faith 
 Settlement 
 
  Order Granting Defendant /   2 291-293 
  Cross-Defendants Cox 
  Communications Las Vegas, 
  Inc. dba Cox Communications 
  And IES Residential, Inc.’s 
  Motion for Determination of 
  Good Faith Settlement 
  [November 11, 2019] 
 
27. Court Minutes Re: Plaintiff’s 12/17/19 2 294 
 Application for Judgment by 
 Default 
 
28. Default Judgment 12/17/19 2 295-296 
 
29. Notice of Entry 12/17/19 2 297-299 
 
  Exhibit 1: Default Judgment  2 300-302 
  [December 17, 2019] 
 
30. Register of Actions [Minutes Re: 12/17/19 2 303-304 
 Motion for Default Judgment] 
 
31. Civil Order to Statistically Close 5/14/20 2 305 
 Case 
 
32. Plaintiff’s Motion for Judicial  11/2/20 2 306-310 
 Assignment of Cause of Action 
 
33. QBE Insurance Corporations 11/16/20 2 311-327 
 Motion to Intervene and Opposition 
 to Motion to Assign Rights Against 
 QBE 
 
  Exhibit A: Complaint for  2 328-333 
  Declaratory Relief 
  [November 16, 2020] 
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vi 
 

 
(Cont. 33) Exhibit B: Declaration of  2 334-337 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
34. QBE Insurance Corporation’s 11/17/20 2 338-352 
 Amended Motion to Intervene 
 and Opposition to Motion to Assign 
 Rights Against QBE 
 
  Exhibit A: Complaint for  2 353-358 
  Declaratory Relief 
  [November 16, 2020] 
 
  Exhibit B: Declaration of  2 359-361 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
  Exhibit C: Settlement  2 362-386 
  Agreement and Release 
  [November 17, 2020] 
 
35. Opposition to Non-Party QBE 11/25/20 2 387-397 
 Insurance Corporation’s Motion 
 to Intervene and Formal Withdrawal 
 of Plaintiff’s Motion for Judicial 
 Assignment of Cause of Action 
 
  Exhibit 1: Defendant Sunrise  2 398-406 
  Villas IX Homeowner 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of  
  Interrogatories [March 2, 2018] 
 
  Exhibit 2: Motion to Amend  2 407-423 
  Complaint [November 29, 2017] 
 
  Exhibit 3: Amended Complaint  2 424-433 
  [January 16, 2018] 
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vii 
 

 
(Cont. 35) Exhibit 4: Letter dated   2 434-435 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 5: Letter dated  2 436-437 
  November 4, 2020 regarding 
  litigation against Sesman, 
  Duslak, and PW James 
  Management & Consulting 
 
  Exhibit 6: Summons for  2 438-440 
  Justin Sesman [January 16, 2018] 
 
  Exhibit 7: Default for  2 441-443 
  Justin Sesman 
  [September 13, 2019] 
 
36. QBE Insurance Corporation’s  12/8/20 2 444-446 
 Withdrawal of its Amended 
 Motion to Intervene 
 
  Exhibit A: Stipulation between  2 447-449 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  Related to Case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [December 8, 2020] 
 
37. Motion to Intervene to Enforce 1/4/21 2 450-457 
 Settlement 
 
  Exhibit 1: Settlement  2 458-481 
  Agreement and Release 
 
  Exhibit 2: Simone Russo’s  3 482-511 
  Answer to Plaintiff’s Complaint 
  for Declaratory Relief and 
  Counterclaim 
  [December 22, 2020] 
 
  Exhibit 3: Simone Russo’s  3 512-546 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
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viii 
 

 
38. Clerk’s Notice of Nonconforming 1/7/21 3 547-549 
 Document 
 
39. Request for Hearing 1/7/21 3 550-551 
 [Motion to Intervene to Enforce 
 Settlement filed by Intervenor 
 QBE on 1/4/21] 
 
40. Defendant Sunrise Villas IX 1/7/21 3 552-554 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
41. Notice of Hearing Re: QBE 1/8/21 3 555 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
42. Opposition to Non-Party QBE 1/15/21 3 556-580 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Defendant Sunrise  3 581-589 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories 
 
  Exhibit 2: Letter dated   3 590-597 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s  3 598-634 
  Transcript of Motions dated 
  October 18, 2019 
 
  Exhibit 4: Settlement  3 635-658 
  Agreement and Release 
   
  Exhibit 5: Notice of Entry  3 659-665 
 
  Exhibit 6: Compliant for   3 666-671 
  Declaratory Relief 
  [November 16, 2020] 
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ix 
 

 
(Cont. 42) Exhibit 7: Simone Russo’s  3 672-710 
  Answer to Plaintiff’s  4 711-846 
  Complaint for Declaratory 
  Relief and Counterclaim 
  [December 22, 2020] 
 
  Exhibit 8: Simone Russo’s  4 847-880 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
 
  Exhibit 9: Answer, Counterclaim  4 881-920 
  and Third-Party Complaint 
  [January 4, 2021] 
 
  Exhibit 10: Voluntary Dismissal  4 921-922 
  of Russo’s Original Counterclaim 
  and Amended Counterclaim 
  [January 11, 2021] 
 
43. Amended Certificate of Service 1/19/21 4 923-924 
 [Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion  
 to Enforce Settlement] 
 
44. Plaintiff’s Supplement to Opposition 1/19/21 4 925-929 
 to Non-Party QBE Insurance 
 Corporation’s Second Motion to 
 Intervene and Motion to “Enforce” 
 Settlement 
 
45. Motion to Set Aside and/or Amend 1/21/21 4 930-941 
 Judgment 
 
  Exhibit 1: Reporter’s Transcript  5 942-968 
  of Hearing dated October 16, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  5  969-998 
  of Motions dated October 18, 
  2019 
 
  Exhibit 3: Plaintiff’s Motion to  5 999-1019 
  Compel Settlement on Order 
  Shortening Time 
  [November 1, 2019] 
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(Cont. 45) Exhibit 4: Reporter’s Transcript  5 1020-1066 
  of Hearing dated November 
  7, 2019 
 
  Exhibit 5: November 8, 2019  5 1067-1083 
  Email Correspondence 
 
  Exhibit 6: Reporter’s Transcript  5 1084-1116 
  of Hearing dated November 8, 
  2019 
 
  Exhibit 7: Settlement  5 1117-1140 
  Agreement and Release 
 
  Exhibit 8: Default Judgment  5 1141-1143 
  [December 17, 2019] 
 
  Exhibit 9: Court Minutes Re:  5 1144-1145 
  Plaintiff’s Application for 
  Judgment by Default 
  [December 17, 2019] 
 
  Exhibit 10: Answer, Counterclaim  5 1146-1185 
  and Third-Party Complaint 
  [January 4, 2021] 
 
46. Joinder to Motion to Set Aside 1/22/21 5 1186-1189 
 and/or Amend Judgment 
 
  Exhibit A: First Amended   6 1190-1197 
  Complaint for Declaratory 
  Relief [December 23, 2020] 
 
  Exhibit B: Simone Russo’s  6 1198-1213 
  Amended Answer to Plaintiff’s 
  Amended Complaint for 
  Declaratory Relief 
 
47. Motion to Enforce Settlement 1/22/21 6 1214-1222 
 
  Exhibit 1: Defendant Sunrise  6 1223-1231 
  Villas IX Homeowners  
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
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xi 
 

 
(Cont. 47) Exhibit 2: Letter dated   6 1232-1233 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s Transcript  6 1234-1270 
  of Motions dated October 18, 
  2019 
 
48. Notice of Hearing Re: Plaintiff’s 1/25/21 6 1271 
 Motion to Enforce Settlement 
 
49. Notice of Hearing Re: Defendant’s 1/25/21 6 1272 
 Motion to Set Aside and/or Amend 
 Judgment 
 
50. Request for Judicial Notice 1/26/21 6 1273-1274 
 
  Exhibit 1: Motion to Dismiss  6 1275-1281 
  [January 25, 2021] 
 
51. Association of Counsel for 2/1/21 6 1282-1284 
 Defendant Sunrise Villas IX 
 Homeowners Association 
 
 
52. Amended Association of Counsel 2/1/21 6 1285-1287 
 for Defendant Sunrise Villas IX 
 Homeowners Association 
 
53. Plaintiff’s Second Supplement to 2/1/21 6 1288-1293 
 Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Reporter’s Transcript  6 1294-1340 
  of Hearing dated November 7, 
  2019 
 
54. Opposition to Motion to Set Aside 2/1/21 6 1341-1363 
 and/or Amend Judgment 
 
  Exhibit 1: Reporter’s Transcript  6 1364-1400 
  of Motions dated October 18, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  7 1401-1447 
  of Motions dated November 7, 
  2019 
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xii 
 

 
(Cont. 54) Exhibit 3: Settlement  7 1448-1471 
  Agreement and Release 
 
  Exhibit 4: Default Judgment  7 1472-1474 
  [December 17, 2019] 
 
55. Consolidated Brief Re: QBE’s 2/4/21 7 1475-1485 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
  Exhibit C: January 27, 2021  7 1486-1488 
  Email Correspondence 
 
  Exhibit D: January 29, 2021  7 1489-1494 
  Email Correspondence 
 
56. Defendant Sunrise HOA Villas IX 2/4/21 7 1495-1512 
 Homeowners Association’s  
 Consolidated Opposition to 
 Plaintiff’s Motions to Enforce  
 Settlement and Reply to QBE’s 
 Motion to Enforce 
 
  Motion to Set Aside and/or  7 1513-1524 
  Amend Judgment 
  [January 21, 2021] 
 
  Plaintiff’s Second Supplement  7 1525-1577 
  To Opposition to Non-Party 
  QBE Insurance Corporation’s 
  Second Motion to Intervene  
  and Motion to “Enforce” 
  Settlement [February 1, 2021] 
 
  Defendant Sunrise Villas IX  7 1578-1585 
  Homeowners Association’s 
  Second Supplemental Response 
  to Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
57. Errata to Defendant Sunrise HOA 2/4/21 7 1586-1588 
 Villas IX Homeowners 
 Association’s Consolidated 
 Opposition to Plaintiff’s Motion to 
 Enforce Settlement and Reply to 
 QBE’s Motion to Enforce as to 
 Exhibits Cover Sheets Only 
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xiii 
 

 
(Cont. 57) Exhibit 11: Motion to Set Aside  7 1589-1601 
  and/or Amend Judgment 
  [January 21, 2021] 
 
  Exhibit 12: Plaintiff’s Second  8 1602-1655 
  Supplement to Opposition to 
  Non-Party QBE Insurance  
  Corporation’s Second Motion 
  to Intervene and Motion to 
  “Enforce” Settlement 
  [February 1, 2021] 
 
  Exhibit 13: Defendant Sunrise  8 1656-1664 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
58. Suggestion of Death upon the  2/4/21 8 1665-1668 
 Record of Defendant J. Chris 
 Scarcelli Pursuant to NRCP 25(A) 
 
59. Minute Order Re: Hearing on  2/4/21 8 1669-1670 
 2/11/21 at 9:05 a.m. 
 
60. Defendant Sunrise Villas IX 2/5/21 8 1671-1673 
 Homeowners Association’s 
 Joinder to Intervene QBE 
 Insurance Corporation’s 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
61. Request for Judicial Notice in  2/9/17 8 1674-1676 
 Support of Consolidated Brief 
 Re: QBE’s Motion to Intervene 
 to Enforce Settlement and 
 Plaintiff’s Motion to Enforce 
 Settlement 
 
  Exhibit 14: Response to  8 1677-1821 
  Plaintiff’s / Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xiv 
 

 
62. Defendant Sunrise Villas IX 2/9/21 8 1822-1824 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice in Support of 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
63. First Supplement to Opposition 2/10/21 8 1825-1827 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
64. Request for Judicial Notice in 2/12/21 8 1828 
 Support of Opposition to Plaintiff’s 
 Motion to Enforce Settlement 
 
  Exhibit 15: Reply in Response  8 1829-1833 
  to Motion to Dismiss 
  [February 12, 2021] 
 
65. Reply to Opposition to Motion 2/17/21 8 1834-1844 
 to Enforce Settlement 
 
66. Errata to Reply to Opposition to 2/18/21 8 1845-1847 
 Motion to Enforce Settlement 
 
67. Second Supplement to Opposition  2/22/21 9 1848-1853 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Declaration of  9 1854-1855 
  Richard Duslak 
  [February 8, 2021] 
 
  Exhibit 2: PW James  9 1856-1877 
  Management & Consulting, LLC 
  Payroll Check Journal Report 
 
  Exhibit 3: Affidavit of Amanda  9 1878-1880 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
68. Minute Order Re: Hearing on  2/25/21 9 1881-1882 
 3/3/21 at 1:30 p.m. 
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xv 
 

 
69. Defendant Sunrise HOA Villas IX 2/25/21 9 1883-1892 
 Homeowners Association’s Reply 
 to Plaintiff’s Opposition to Motion 
 to Set Aside and/or Amend 
 Judgment 
 
  Exhibit A: Settlement   9 1893-1916 
  Agreement and Release 
 
  Exhibit B: March 28, 2007  9 1917-1919 
  article by Julie Sloan for 
  CNN Money regarding 
  AdvanstaffHR 
 
  Exhibit C: Webpage for  9 1920-1923 
  AdvanstaffHR 
 
70. Third Supplement to Opposition 2/25/21 9 1924-1927 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: February 25, 2021  9 1928-1930 
  Email Correspondence 
 
71. Fourth Supplement to Opposition 2/25/21 9 1931-1934 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Opinion, Jane Doe v.  9 1935-1962 
  La Fuente, Inc., 137 Nev.Adv.Op 
  3 (2021) 
 
72. Defendant Sunrise HOA Villas IX 3/2/21 9 1963-1968 
 Homeowners Association’s Reply 
 to Plaintiff’s Third and Fourth 
 Supplements to His Opposition 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit A: March 1, 2021  9 1969-1971 
  Email Correspondence 
 
73. Motion for Substitution of Party 3/4/21 9 1972-1977 
 
74. Post Hearing Brief on Opposition 3/5/21 9 1978-1983 
 to Motion to Set Aside and/or 
 Amend Judgment 
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xvi 
 

 
75. Response to Plaintiff’s Post 3/9/21 9 1984-1988 
 Hearing Brief Re: Defendant’s 
 Motion to Set Aside the Judgment 
 
76. Opposition to Plaintiff’s Motion 3/11/21 9 1989-1993 
 to Substitute Undersigned Counsel 
 as Representative for Defendant 
 J. Chris Scarcelli 
 
77. Reply to Response to Post Hearing 3/11/21 9 1994-1999 
 Brief on Opposition to Motion to 
 Set Aside and/or Amend Judgment 
 
78. Reply to Opposition to Motion for 3/15/21 9 2000-2005 
 Substitution of Party 
 
79. Request for Judicial Notice 3/20/21 9 2006-2007 
 
  Exhibit 20: Emergency Motion  9 2008-2024 
  to Stay and/or Extend Pretrial 
  Deadlines [March 4, 2021] 
 
  Exhibit 21: Third-Party  9 2025-2029 
  Defendant Sunrise Villas IX 
  Homeowners’ Association’s 
  Joinder to Plaintiff/Counter- 
  Defendant QBE Insurance 
  Corporation’s Emergency 
  Motion to Stay and/or Extend 
  Pretrial Deadlines [March 5, 2021]  
 
  Exhibit 22: Opposition to  9 2030-2035 
  Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
  [March 10, 2021] 
 
  Exhibit 23: Response to  9 2036-2051 
  Plaintiff’s/Counter-Defendant’s 
  Emergency Motion to Stay and/or 
  Extend Pretrial Deadlines 
  [March 10, 2021]  
 
  Exhibit 24: Reply to Response  9 2052-2057 
  to Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
 
  Exhibit 25: March 18, 2021  9 2058-2059 
  email from counsel for Duslak 
  and Sesman 
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xvii 
 

 
(Cont. 79) Exhibit 26: Counterclaimants’  10 2060-2114 
  Motion to Amend Answer, 
  Counterclaim and Third-Party 
  Complaint 
 
80. Defendant Sunrise Villas IX 3/22/21 10 2115-2117 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice 
 
81. Defendant Sunrise Villas IX 3/29/21 10 2118-2122 
 Homeowners Association’s 
 Addendum to its Joinder to 
 Intervenor QBE Insurance  
 Corporation’s Request for Judicial 
 Notice in Support of the Pending 
 Motions Re: Setting Aside the 
 Default and Settlement Agreement 
 
82. Reply to Sunrise’s Addendum to 3/29/21 10 2123-2131 
 QBE’s Request for Judicial Notice 
 
83. Supplement to Reply to Sunrise’s 3/30/21 10 2132-2136 
 Addendum to QBE’s Request for 
 Judicial Notice 
 
  Exhibit 1: Errata to Motion to  10 2137-2140 
  Compel Discovery Responses 
  (Document No. 55) 
 
84. Minute Order Re: Order Denying 3/31/21 10 2141-2142 
 Intervention 
 
85. Defendant Sunrise Villas IX 4/13/21 10 2143-2146 
 Homeowners Association’s 
 Request for Judicial Notice in 
 Support of the Pending Motions 
 Re Setting Aside the Default and 
 Settlement Agreement 
 
  Exhibit A: Third-Party Plaintiff  10 2147-2162 
  Richard Duslak’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of 
  Interrogatories [April 2, 2021] 
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xviii 
 

 
(Cont. 85) Exhibit B: Third-Party Plaintiff  10 2163-2178 
  Justin Sesman’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of  
  Interrogatories [April 2, 2021] 
 
  Exhibit C: Response to  10 2179-2290 
  Plaintiff’s/Counter-Defendant’s  11 2291-2323 
  Motion to Dismiss 
  [February 8, 2021] 
 
86. Reply to Sunrise’s Latest Request 4/15/21 11 2324-2329 
 for Judicial Notice 
 
  Exhibit 1: Response to  11 2330-2474 
  Plaintiff’s/Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  Exhibit 2: Reporter’s Transcript  12 2475-2618 
  of Motions dated March 3, 2021 
 
87. Order on Motion to Intervene to 4/22/21 12 2619-2630 
 Enforce Settlement 
 
88. Order on Motion to Substitute 4/22/21 12 2631-2635 
 
89. Notice of Entry 4/22/21 12 2636-2638 
  
  Exhibit 1: Order on Motion to  12 2639-2651 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
90. Notice of Entry 4/22/21 12 2652-2654 
 
  Exhibit 1: Order on Motion to  12 2655-2660 
  Substitute 
  
91. Minute Order: Pending Motions 5/3/21 12 2661-2662 
 
92. Motion to Amend and/or Modify 5/7/21 12 2663-2668 
 Order 
 
  Exhibit A: Minute Order for  12 2669-2671 
  March 31, 2021 
 
  Exhibit B: April 1, 2021 Email  12 2672-2675 
  Correspondence 
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xix 
 

 
(Cont. 92) Exhibit C: April 5, 2021 Email  12 2676-2678 
  Correspondence 
 
  Exhibit D: April 5, 2021 Email  12 2679-2687 
  Correspondence with a redline 
  version of the Order 
 
  Exhibit E: April 22, 2021 Email  12 2688-2698 
  Correspondence 
 
  Exhibit F: Order on Motion to  12 2699-2711 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
  Exhibit G: Proposed Order Re:  12 2712-2717 
  Motion to Intervene to Enforce 
  Settlement, clean version 
  of the redlined Order (Ex. D) 
 
93. Defendant Sunrise Villas IX  5/10/21 12 2718-2720 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Amend and/or Modify Order 
 
94. Opposition to Motion to Amend 5/13/21 13 2721-2731 
 and/or Modify Order 
 
  Exhibit 1: Minute Order for  13 2732-2734 
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A-17-753606-C 

PRINT DATE: 02/25/2021 Page 1 of 2 Minutes Date: February 25, 2021 

 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Negligence - Premises Liability COURT MINUTES February 25, 2021 

 
A-17-753606-C Simone Russo, Plaintiff(s) 

vs. 
Cox Communications Las Vegas, Inc., Defendant(s) 

 
February 25, 2021 8:00 AM Minute Order re: Hearing on 3/3/21 at 1:30 p.m.  
 
HEARD BY: Williams, Timothy C.  COURTROOM: Chambers 
 
COURT CLERK: Christopher Darling 
 

JOURNAL ENTRIES 
 

- Department 16 Formal Request to Appear Telephonically 

Please be advised that pursuant to Administrative Orders 20-10 and 20-24, Department 16 will 

temporarily require all matters to be heard via telephonic appearance. The court is currently 

scheduling all telephonic conferences through BlueJeans conferencing, wherein you dial in prior to 

your hearing to appear. The call-in number is: 

Dial the following number: 1-408-419-1715 

Meeting ID:  552 243 859  

To connect, dial the telephone number then enter the meeting ID followed by #.  

PLEASE NOTE the following protocol each participant will be required to follow:  

Place your telephone on mute while waiting for your matter to be called. 

· Do not place the conference on hold as it may play wait/hold music to others. 

Case Number: A-17-753606-C

ELECTRONICALLY SERVED
2/25/2021 11:39 AM
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PRINT DATE: 02/25/2021 Page 2 of 2 Minutes Date: February 25, 2021 

 

· Identify yourself before speaking each and every time as a record is being made.  

· Please be mindful of sounds of rustling of papers or coughing. 

 
CLERK’S NOTE: A copy of this Minute Order has been electronically served to all registered 

users on this case in the Eighth Judicial District Court Electronic Filing System.  
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� 7KH�SDUWLHV�UHDFKHG�D�*OREDO�6HWWOHPHQW�LQ�SULQFLSOH�LQ�2FWREHU��������KLFK�FRQWHPSODWHG�VRPH�

W�SH�RI��FDUYH�RXW�� IRU�3ODLQWLII�V�FODLPV�DJDLQVW��XVODN�DQG�6HVPDQ�� �:KLOH� WKH�DWWRUQH�V�GLVFXVVHG�

SUHOLPLQDU��WHUPV�RQ�WKH�UHFRUG��DV�QRWHG�LQ�0RWLRQ�WR�6HW��VLGH�LQ�(�KLELW�����HYHU��DWWRUQH��H�SUHVVO��

QRWHG�WKDW�WKH���RXOG�EH�UHGXFLQJ�WKH�WHUPV�DQG�FRQGLWLRQV�WR��ULWLQJ�DQG�WKDW�WKHLU�FOLHQWV�QHHG�WR��VLJQ�

RII����

� ,Q� UHOLDQFH� RQ� WKH� �ULWWHQ� VWLSXODWLRQ� WKDW��XVODN� DQG� 6HVPDQ� �HUH� LQGHSHQGHQW� FRQWUDFWRUV��

6815,6(�GLG�QRW�RSSRVH�3ODLQWLII�V�DWWHPSWV�WR�REWDLQ�WKH��HIDXOW�-XGJPHQW�DJDLQVW�WKHP�LQ�WKDW�OLPLWHG�

FDSDFLW����8QGHUVWDQGDEO���KR�HYHU��6815,6(�GLG�QRW��DQG�FRXOG�QRW��DJUHH�WR�D�VHWWOHPHQW�LQ��KLFK�

HLWKHU�FRXOG�IDFH�H�SRVXUH�DV�LWV�DOOHJHG�HPSOR�HHV��7KH��HIDXOW�-XGJPHQW��KR�HYHU��LWVHOI�LQFXGHV�QR�

OLPLWLQJ� SURYLVLRQV� UHIOHFWLQJ� WKDW��XVODN� DQG�6HVPDQ�V� OLDELOLW�� LV� EDVHG� VROHO�� RQ� WKHLU� FRQGXFW� DV�

LQGHSHQGHQW� FRQWUDFWRUV�� �HH�0RWLRQ� WR� 6HW� �VLGH�� (�KLELW� ���� )XUWKHU�� 6815,6(� KDV� QR� LGHD� �KDW�

GRFXPHQWV�RU�HYLGHQFH�3ODLQWLII�VXEPLWWHG�WR�WKH�&RXUW�WR�VXSSRUW�WKH��HIDXOW��PXFK�OHVV��KDW�WHVWLPRQ��

LW�KHDUG��:KLOH�WKH��HIDXOW�-XGJPHQW�LWVHOI�LQFOXGHV�QR�OLPLWLQJ�YHUELDJH��LW�DSSHDUV�WKDW�WKH�MXGJPHQW�LV�

��7KH��PHQGHG�&RPSODLQW�RPLWV�DQ��DOOHJDWLRQ�WKDW��XVODN�DQG�6HVPDQ��HUH�6815,6(�HPSOR�HHV��
��&RPSRXQGLQJ�PDWWHUV��WKH�GRFNHW�LQFOXGHV�QR�UHFRUG�RI�WKH�HYLGHQFH�VXEPLWWHG�WR�VXEVWDQWLDWH�WKH�MXGJPHQW�KHDULQJ��DV�QRW�
WUDQVFULEHG����HH�0RWLRQ�WR�6HW��VLGH�(�KLELW�����*LYHQ�WKLV��WKH�6815,6(�FDQQRW�GHWHUPLQH�WKH�EDVLV�IRU�3ODLQWLII�V�-XGJPHQW�
DJDLQVW��XVODN�DQG�6HVPDQ���
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EDVHG�RQ�FRQWHQWLRQV� WKDW�HDFK��DV�6815,6(�V� HPSOR�HH�EDVHG�RQ�DOO�RI�3ODLQWLII�V� UHFHQW�PRWLRQV��

RSSRVLWLRQV�DQG�UHSOLHV�UHODWHG�WR�WKH�-XGJPHQW�DQG�VHWWOHPHQW��

� �XVODN�DQG�6HVPDQ�KDYH�QR��VXHG�6815,6(�FRQWHQGLQJ� WKDW� WKH���HUH�HPSOR�HHV�VXFK�WKDW�

6815,6(� LV� OLDEOH� DQG� UHVSRQVLEOH� IRU� WKH� �HIDXOW� -XGJPHQW�� �HH�0RWLRQ� WR� 6HW� �VLGH��(�KLELW� �����

0HDQ�KLOH��3ODLQWLII�V�0RWLRQ�WR�(QIRUFH�6HWWOHPHQW�LV�DQ�LPSURSHU�DWWHPSW�WR�GLVDYR��WKH�VWLSXODWLRQ�

KH�DJUHHG�WR�E��FRQWHQGLQJ�WKDW�KH�GLG�QRW�UHOHDVH�KLV�FODLPV�DJDLQVW��XVODN�DQG�6HVPDQ�LQ�WKHLU�FDSDFLWLHV�

DV�6815,6(�V�HPSOR�HHV�����

� �DVHG�RQ�WKHVH�FLUFXPVWDQFHV��WKLV�&RXUW�VKRXOG�VHW�DVLGH�RU�DPHQG�WKH��HIDXOW�-XGJPHQW�EHFDXVH�

LW�OLNHO��YLRODWHV�WKH�H�SUHVV�WHUPV�RI�WKH�6HWWOHPHQW��JUHHPHQW���OWHUQDWLYHO���WR�WKH�H�WHQW�WKDW��XVODN�

DQG�6HVPDQ�IDFH�OLDELOLW��DULVLQJ�IURP�WKHLU�FRQGXFW�VROHO��DV�LQGHSHQGHQW�FRQWUDFWRUV��WKLV�&RXUW�VKRXOG�

DPHQG�RU�PRGLI��WKH��HIDXOW�-XGJPHQW�WR�UHIOHFW�WKHVH�OLPLWDWLRQV�LQ�WKH�LQWHUHVW�RI�MXGLFLDO�HFRQRP����

,,�� ��&.�52�1'�)�&76�

�6HH�6815,6(�V�&RQVROLGDWHG�2SSRVLWLRQ�IRU�WKH�UHOHYDQW�GHWDLOV�IURP�WKH�KHDULQJV�UHODWHG�WR�WKH�

XQGHUO�LQJ�VHWWOHPHQW���

,,,�� 32,176��1'���7�25,7,(6�

��� 6�15,6(�KDV�D��,�WHUHVW�,��6HWWL�J��VLGH�WKH�'HIDXOW�-XGJPH�W�

�HVSLWH�3ODLQWLII�V�FODLPV�WR�WKH�FRQWUDU���6815,6(�KDV�D�GLUHFW�LQWHUHVW�LQ�WKH��HIDXOW�-XGJPHQW��

DQG�WKXV�VWDQGLQJ��,Q�WKH�)HGHUDO�DFWLRQ��XVODN�DQG�6HVPDQ�DUH�VHHNLQJ�GDPDJHV�DJDLQVW�LW�DV�IRUPHU�

HPSOR�HHV�EDVHG�RQ�WKH��HIDXOW�MXGJPHQW���&XULRXVO��WKRXJK���XVODN�DQG�6HVPDQ�V�FRXQVHO�KDV�QRW�HYHQ�

DWWHPSWHG�WR�RYHUWXUQ�WKH��HIDXOW�-XGJPHQW���,QVWHDG��KH�LV�MXVW�KRSLQJ�WR�SDVV�WKURXJK�WKH�GDPDJHV���KLOH�

DGGLQJ� VRPH�RQ�RI�KLV�R�Q���7KXV��6815,6(� LV�WKH�RQO��SDUW�� WKDW� VHHPV� WR�DFWXDOO��FDUH�DERXW� WKH�

�HIDXOW�-XGJPHQW��DQG�PD��EH�WKH�RQO��RQH�GLUHFWO��DIIHFWHG�E��LW��,W�LV��WKHUHIRUH��WKH�UHDO�SDUW��LQ�LQWHUHVW���

��� 6�15,6(�V�0RWLR�� LV�7LPHO��D�G�7KLV�&RXUW�KDV� WKH��XWKRULW�� WR�6HW��VLGH� WKH�
'HIDXOW�-XGJPH�W���GHU�15&3����E�����D�G�RU�15&3����E��������

�

�

�

�

�

�

�

�

�

�

,Q�WKH�DOWHUQDWLYH��6815,6(�UHTXHVWV�WKLV�&RXUW�WR�VHW�DVLGH�WKH��HIDXOW�-XGJPHQW��SXUVXDQW�WR�

15&3����E�����DQG�RU� ����� DV�YRLG�RU�GXH� WR��RWKHU� MXVWLILDEOH� UHDVRQV���15&3����F�����QRWHV� WKDW�D�

��7R�WKH�H�WHQW�WKDW�6815,6(�LQWLPDWHG�RU�HYHQ�DFFXVHG�3ODLQWLII�V�FRXQVHO�RI�FRPPLWWLQJ�IUDXG�RU�PLVFRQGXFW�LQ�VHFXULQJ�WKH�
�HIDXOW�-XGJPHQW�XQGHU�15&3����E������WKDW�LV�H�SUHVVO���LWKGUD�Q����HFDXVH�3ODLQWLII�KDV�QRW�SURGXFHG�DQ��UHFRUG�RI�WKH�
�HIDXOW�-XGJPHQW��WKRXJK��6815,6(�KDV�QR��D��RI�NQR�LQJ��KDW�HYLGHQFH�FRXQVHO�SXW�RQ�RU�WHVWLPRQ��KH�HOLFLWHG����
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0RWLRQ�EDVHG�RQ�WKHVH�IDFWRUV�PXVW�EH�ILOHG���LWKLQ�D�UHDVRQDEOH�WLPH����HFDXVH�6815,6(�RQO��UHFHQWO��

EHFDPH�D�DUH�RI��KDW�DSSHDUV�WR�EH�D�FRQFHUWHG�HIIRUW�EHW�HHQ��XVODN��6HVPDQ�DQG�3ODLQWLII�WR�EOR��

SDVW�DQG�LJQRUH�WKH�H�SUHVV�WHUPV�RI�WKH�*OREDO�6HWWOHPHQW��JUHHPHQW��WKLV�PRWLRQ�LV�WLPHO���

3ODLQWLII���XVODN�DQG�6HVPDQ�DSSDUHQWO���OLHG� LQ��DLW��XQWLO� WKH� WLPH� IRU�DQ�RQH� WR�DWWDFN� WKH�

�HIDXOW�-XGJPHQW�XQGHU�RWKHU�SURYLVLRQV��LWKLQ�15&3����SDVVHG��,W��DV�QRW�XQWLO��XVODN�DQG�6HVPDQ�

QDPHG�6815,6(�DV�D�WKLUG�SDUW��GHIHQGDQW�RQ�-DQXDU�����������WKDW�6815,6(�HYHQ�EHFDPH�D�DUH�RI�

WKH�QHFHVVLW��WR�VHHN�WR�VHW�DVLGH�WKH��HIDXOW�-XGJPHQW�DQG�RU�HQIRUFH�WKH�*OREDO�6HWWOHPHQW��JUHHPHQW��

�XVODN�DQG�6HVPDQ�VHUYHG�6815,6(��LWK�WKHLU�7KLUG�3DUW��&RPSODLQW�RQ�-DQXDU������������WKH�VDPH�

GD��WKDW�6815,6(�ILOHG�WKLV�0RWLRQ���,W��RXOG�EH�KDUGHU�WR�PRYH�DQ��TXLFNHU�WKDQ�WKDW�WR�DVN�WKLV�&RXUW�

IRU�UHOLHI��(VVHQWLDOO���LI�WKH�&RXUW�EX�V�LQWR�WKLV��VFKHPH���LW�PDNHV�WKH�*OREDO�6HWWOHPHQW��JUHHPHQW�

FRPSOHWHO��PHDQLQJOHVV���KLFK�LV�FOHDUO��QRW��KDW�WKH�SDUWLHV�FRQWHPSODWHG���

� 7KH� *OREDO� 6HWWOHPHQW��JUHHPHQW� VSHFLILFDOO�� UHOHDVHG� 6815,6(� IRU� DQ�� OLDELOLW�� UHODWHG� WR�

�XVODN�DQG�6HVPDQ�V��RUN��,W�IXUWKHU�OLPLWHG�3ODLQWLII�V�FODLPV�DJDLQVW��XVODN�DQG�6HVPDQ�RQO��WR�WKHLU�

UROH� DV� �LQGHSHQGHQW� FRQWUDFWRUV��� 7KXV�� WDNLQJ� WKH� HQWLUH� �JUHHPHQW� DQG� �GGHQGXP� LQWR� DFFRXQW��

3ODLQWLII�GLG�DJUHH�WR�UHOHDVH��XVODN�DQG�6HVPDQ�IRU�WKHLU��RUN�DV�HPSOR�HHV��VKRXOG�WKDW�HYHQ�WXUQ�RXW�

EH�WUXH��0RVW�LPSRUWDQW��WKRXJK��3ODLQWLII�QHYHU�PDGH��XVODN�DQG�6HVPDQ�V�VWDWXV�DV�HPSOR�HHV�YHUVXV�

LQGHSHQGHQW�FRQWUDFWRUV�DQ�LVVXH�LQ�WKH�FDVH��VR�QR�RQH�FRQGXFWHG�DQ��GLVFRYHU��RQ�LW�� �3ODLQWLII�QHYHU�

PDGH�DQ�DOOHJDWLRQ�LQ�KLV��PHQGHG�FRPSODLQW��DQ��PRWLRQ�RU�DQ��15&3������GLVFORVXUH�WKDW�WKH���HUH�

HPSOR�HHV��DOO�RI��KLFK��HUH��HOO�EHIRUH�6815,6(�V�FRXQVHO�PDGH�KLV�UHSUHVHQWDWLRQV�UHODWHG�WR�WKH�

6HWWOHPHQW��JUHHPHQW����

7KXV��WR�DYRLG�D�PDQLIHVW�LQMXVWLFH�XQGHU�15&3����E������WKLV�&RXUW��XVW�VHW�DVLGH�WKH��HIDXOW�

-XGJPHQW�DQG�DW�WKH�YHU��OHDVW��DOOR���XVODN�DQG�6HVPDQ�WR�DVVHUW�SURWHFWLRQ�XQGHU�WKH�*OREDO�6HWWOHPHQW�

�JUHHPHQW����

&�� 7KLV� &RXUW�KDV� WKH� �XWKRULW�� WR� �PH�G� WKH� 'HIDXOW� -XGJPH�W� 'XH� WR� D�&OHULFDO�
0LVWDNH��2YHUVLJKW�RU�2PLVVLR���

�

�

�

�

�

�

�

15&3����D��DOOR�V�D�FRXUW�WR�FRUUHFW�FOHULFDO�PLVWDNHV��RYHUVLJKWV�DQG�RPLVVLRQV��6815,6(��DV�

QRW�� DQG� KDV� QRW� EHHQ� SULY��� WR� WKH� DUJXPHQWV� 3ODLQWLII� PDGH� RU� WKH� HYLGHQFH� KH� SUHVHQWHG� LQ� WKH�

SURFHHGLQJV�UHVXOWLQJ�LQ�WKH��HIDXOW�-XGJPHQW�DJDLQVW��XVODN�DQG�6HVPDQ���)XUWKHUPRUH��6815,6(�GRHV�

QRW�KDYH�DFFHVV�WR�WKH�SOHDGLQJV�RU�WKH�SURFHHGLQJV�RQ�WKH�UHFRUG��,W�GRHV�QRW�NQR��LI�WKHUH��DV�D�FOHULFDO�

PLVWDNH��RPLVVLRQ�RU�RYHUVLJKW�LQ�UHDFKLQJ�WKDW��HIDXOW�-XGJPHQW��6815,6(�FRQWHQGV�WKDW�WKH��HIDXOW�
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-XGJPHQW�VKRXOG�KDYH�LQFOXGHG�WKH�WHUPV��DV�LQGHSHQGHQW�FRQWUDFWRUV�DQG�QRW�HPSOR�HHV�RI�6XQULVH��SHU�

WKH�DGGHQGXP�WR�WKH�*OREDO�6HWWOHPHQW��JUHHPHQW���

)XUWKHU���KLOH�6815,6(�DFNQR�OHGJHV�WKH� WLPH�OLPLWDWLRQV�IURP�15&3�����LW�FRXOG�QRW�KDYH�

NQR�Q�XS�XQWLO��XVODN�DQG�6HVPDQ�VXHG�LW�FODLPLQJ�WKDW�WKH���HUH�HPSOR�HHV��DQG�EDVHG�RQ�3ODLQWLII�V�

QR��FOHDU�DWWHPSWV�WR�JHW�DURXQG��KDW�KH�DJUHHG�WR�LQ�WKH�VHWWOHPHQW�DJUHHPHQW��WKDW�LW�HYHQ�QHHGHG�WR�

HYHU�DGGUHVV�WKH��HIDXOW�-XGJPHQW�DW�DOO���7KH�&RXUW�VKRXOG��WKHUHIRUH��H�HUFLVH�LWV�HTXLWDEOH�SR�HUV�DQG�

DOOR��6815,6(�WR�SURFHHG���

:KLOH�WKLV�PD��EH�DQ�LQQRFHQW�FOHULFDO�HUURU��RPLVVLRQ�RU�RYHUVLJKW���6815,6(�V�0RWLRQ�VLPSO��

UHTXHVWV�WKLV�&RXUW�WR�UHIOHFW�WKRVH��RUGV�LQ�WKH��HIDXOW�-XGJPHQW�HQWHUHG�DJDLQVW��XVODN�DQG�6HVPDQ�RQ�

�HFHPEHU����������DV�LW�GRHV�QRW�FRQWDLQ�WKDW�VSHFLILF�ODQJXDJH�SHU�WKH�*OREDO�6HWWOHPHQW��JUHHPHQW��

��HH�(�KLELW�����DWWDFKHG�KHUHWR����

,I�D�FRXUW�LV�JRLQJ�WR�FRQVLGHU�VHWWLQJ�DVLGH�RU���LW�PD��WROO�WKH�VWDWXWH�RI�OLPLWDWLRQV�LQ�HTXLW���,Q�

�LW��RI��RUW��/DV��H�DV�����WDWH�/RFDO��R�HU��H�W���SOR�HH��D�D�H�H�W��HODWLR�V��G�������1HY�������

���� 3��G� ����� �������� WKH� FRXUW� UHFRJQL�HG� WKDW� �HTXLWDEOH� WROOLQJ� �IRFXVHV� RQ� �KHWKHU� WKHUH� �DV�

H�FXVDEOH�GHOD��E��WKH�3ODLQWLII���,I�D�UHDVRQDEOH�3ODLQWLII��RXOG�KDYH�NQR�Q�RI�WKH�H�LVWHQFH�RI�D�SRVVLEOH�

FODLP��LWKLQ�WKH�OLPLWDWLRQV�SHULRG��WKHQ�HTXLWDEOH�WROOLQJ��LOO�VHUYH�WR�H�WHQG�WKH�VWDWXWH�RI�OLPLWDWLRQV�

IRU�ILOLQJ�VXLW�XQWLO�WKH�3ODLQWLII�FDQ�JDWKHU��KDW�LQIRUPDWLRQ�KH�QHHGV���,G����������UHDVRQDEOH�FRQFOXVLRQ�

WKDW�HTXLWDEOH�WROOLQJ�LV�SHUPLWWHG��LWK�UHVSHFW�WR�FODLPV�WKDW�DUH�EHIRUH�LW�LV�HQWLWOHG�WR�GHIHUHQFH���,G���

:KLOH�WKLV�FDVH�LV�GLVWLQJXLVKDEOH�LQ�WKDW�6815,6(�LV�D�QRQ�SDUW���WKHUH�LV�QR�UHDVRQ��K��WKLV�

&RXUW� VKRXOG� QRW� DOVR� DSSO�� WKH� VDPH� UHTXLUHPHQWV� UHJDUGLQJ� WROOLQJ� DQ�� DSSOLFDEOH� GHDGOLQHV� IRU�

6815,6(�WR�DWWDFN�WKH��HIDXOW�-XGJPHQW����JDLQ��6815,6(��DV�QRW�HYHQ�D�DUH�WKDW�LW�KDG�DQ�WKLQJ�WR�

EH�FRQFHUQHG��LWK�RYHU�WKH��HIDXOW�-XGJPHQW�XQWLO��XVODN�DQG�6HVPDQ�VXHG�LW�LQ�WKH�)HGHUDO�DFWLRQ�DQG��

IRU�WKH�ILUVW�WLPH��DVVHUWHG�WKDW�WKH���HUH�LWV�HPSOR�HHV��

'�� 7KH�'RFXPH�WV�3ODL�WLII�3URGXFHG�D�G�5HIHUUHG�WR�L���LV�6HFR�G�6XSSOHPH�W�WR�KLV�
2SSRVLWLR�� �FWXDOO��6XSSRUW� 6�15,6(�V� 3RVLWLR�� D�G� 5HTXLUH� WKLV� &RXUW� WR� 6HW�
�VLGH�WKH�'HIDXOW�-XGJPH�W�

�

�
�

�

)LQDOO���3ODLQWLII�DWWDFKHV�WKH�3D�UROO�&KHFN�-RXUQDO�5HSRUW�IURP��GYDQVWDII�5�WKDW�6815,6(�

GLVFORVHG�LQ�WKH�)HGHUDO�FDVH�DV�(�KLELW���WR�KLV�6HFRQG�6XSSOHPHQWDO�2SSRVLWLRQ���GYDQVWDII�5�LV�D�

3URIHVVLRQDO�(PSOR�HU�2UJDQL�DWLRQ���3(2���IURP�1RUWK�/DV�9HJDV�WKDW��UHOLHYHV�WKH�HPSOR�HU�RI�PDQ��
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RI� WKH�PXQGDQH� UHVSRQVLELOLWLHV� WKH�� IDFH� HYHU�� GD���� 6HH� LWV� �HESDJH� DV�(�KLELW� ����� �V� D� 3(2��

�GYDQVWDII� �5� HQWHUV� LQWR� D� FRQWUDFWXDO� FR�HPSOR�PHQW� DJUHHPHQW� �LWK� LWV� FOLHQWHOH�� 7KURXJK� FR�

HPSOR�PHQW��LW�EHFRPHV�WKH�OHJDO�HPSOR�HU�RI�UHFRUG�IRU�WKH�QRWHG�HPSOR�HHV��6HH�DUWLFOH�E��-XOLH�6ORDQ�

IRU�&11�0RQH���0DUFK����������DV�(�KLELW��&���

�V�WKH�&RXUW�FDQ�SODLQO��VHH���GYDQVWDII�5��DV��RUNLQJ��LWK�6815,6(�V�SULRU�PDQDJHPHQW�

FRPSDQ��� 3:�-�0(6�� �7KXV�� DW� WKH� YHU��PRVW���XVODN� DQG� 6HVPDQ��HUH��GYDQVWDII�5�V�DQG� 3:�

-�0(6���FR�HPSOR�HHV����,W�LV��KR�HYHU��FOHDU�IURP�WKHVH�GRFXPHQWV��WKDW�WKH���HUH�127�6815,6(�V�

HPSOR�HHV��DV�6815,6(�UHSUHVHQWHG�WR�WKH�&RXUW�DQG�3ODLQWLII�RQ�WKH�UHFRUG��(YHQ�0U���XVODN�V�VHOI��

VHUYLQJ�DIILGDYLW�WKDW�KH�LV�WU�LQJ�WR�XVH�WR�UHFRYHU�PLOOLRQV�RI�GROODUV�IURP�6815,6(�DQG�RU�4�(��DV�

UHIHUHQFHG�LQ�3ODLQWLII�V�6HFRQG�6XSSOHPHQWDO�2SSRVLWLRQ��SDJHV���DQG����GRHV�QRW�FKDQJH�WKLV����

�HFDXVH� 3ODLQWLII� QHYHU� DVVHUWHG� RU� FODLPHG� WKDW� HLWKHU� �XVODN� RU� 6HVPDQ� �HUH� 6815,6(�V�

HPSOR�HHV��6815,6(�GLG�QRW�FRQGXFW�WKLV�WKRURXJK�RI�DQ�LQYHVWLJDWLRQ���15&3������D��������LL���LQ�IDFW��

RQO��UHTXLUHG�LW�WR�SURGXFH�GRFXPHQWV�DQG�LQIRUPDWLRQ�UHODWHG�WR�3ODLQWLII�V�FODLPV��

�LL�� D�FRS����RU�D�GHVFULSWLRQ�E��FDWHJRU��DQG�ORFDWLRQ���RI�DOO�GRFXPHQWV��HOHFWURQLFDOO��
VWRUHG� LQIRUPDWLRQ�� DQG� WDQJLEOH� WKLQJV� WKDW� WKH� GLVFORVLQJ� SDUW�� KDV� LQ� LWV� SRVVHVVLRQ��
FXVWRG��� RU� FRQWURO� DQG� PD�� XVH� WR� VXSSRUW� LWV� FODLPV� RU� GHIHQVHV�� LQFOXGLQJ� IRU�
LPSHDFKPHQW�RU�UHEXWWDO��DQG��XQOHVV�SULYLOHJHG�RU�SURWHFWHG�IURP�GLVFORVXUH��DQ��UHFRUG��
UHSRUW��RU��LWQHVV�VWDWHPHQW��LQ�DQ�� IRUP��FRQFHUQLQJ�WKH�LQFLGHQW�WKDW�JLYHV�ULVH�WR�WKH�
OD�VXLW�

�

�
�

�
�

�

�

0RUH�LPSRUWDQW��DV�3ODLQWLII�YHU��FOHDUO��DUJXHG�LQ�KLV�2SSRVLWLRQ�RQ�SDJH����OLQHV�������KH�DJUHHG�

WR�UHOHDVH�3:�-�0(6��HPSOR�HHV��:KLOH�6815,6(�FRQWLQXHV�WR�DVVHUW�WKDW�HYHQ��LWKRXW�WKLV�VDPH�H�DFW�

ODQJXDJH��LW�LV�HQWLWOHG�WR�WKH�VDPH�SURWHFWLRQ��WKHUH�LV��R�DUJXPHQW��WKDW�WKLV�ODQJXDJH�GLVPLVVHV�DQ��RI�
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David Sampson <davidsampsonlaw@gmail.com>

Fwd: Russo 

1 message

David Sampson <davidsampsonlaw@gmail.com> Thu, Feb 25, 2021 at 1:56 PM
To: David Sampson <david@davidsampsonlaw.com>

---------- Forwarded message --------- 
From: David Sampson <davidsampsonlaw@gmail.com> 
Date: Tue, Apr 14, 2020 at 2:06 PM 
Subject: Re: Russo 
To: Leonard Fink <lfink@springelfink.com> 

Thank you.  As you are counsel for PW James, and as you have indicated you are not aware of any evidence indicating
Duslak and/or Sesman ever worked for PW James, I will sign the stipulation as written.

Thank you again,

On Tue, Apr 14, 2020 at 12:23 PM Leonard Fink <lfink@springelfink.com> wrote: 

Dave, nice speaking with you.  I’m glad to hear that you are all doing well with everything that is going on.
As we discussed, this will confirm that based on all of the information that I have, including conversations
with Sunrise board members, that Duslak and Sesman were just “two guys with a lawnmower.”  As far as I
know they never worked in any capacity for PW James.

 

Let me know if you need anything else.

 

Lenny

Leonard Fink
Partner

9075 W. Diablo Drive., Suite 302 | Las Vegas, NV 89148
Tel: (702) 804-0706 | Fax: (702) 804-0798
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�
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9A.App.1974



ZLWKLQ� WKH� ILUVW� QLQHW�� ����� GD�V� RI� UHFHLYLQJ� WKH� 6XJJHVWLRQ� RI� 'HDWK� XSRQ� WKH� 5HFRUG�� WKH�

DFWLRQ�VKDOO�EH�GLVPLVVHG�DV�WR�WKH�GHFHDVHG�SDUW���

6KRXOG� WKH�&RXUW� GHWHUPLQH� WKDW�'U��5XVVR�V� ULJKWV� DULVLQJ� IURP� WKH� GHIDXOW� MXGJPHQW�

DQG�WKH�VHWWOHPHQW�HQWHUHG�LQ�WKLV�PDWWHU�VKRXOG�EH�VHW�DVLGH�DV�D�UHVXOW�RI�DVVHUWLRQV�'86/�.�

DQG�6(60�1�KDYH�PDGH�LQ�WKH�IHGHUDO�GHFODUDWRU��UHOLHI�DFWLRQ��'U��5XVVR�ZLOO�KDYH�WKH�ULJKW�

WR�SXUVXH�KLV�FODLPV�DJDLQVW�'HIHQGDQW�6&�5&(//,���7KH�LQVWDQW�PRWLRQ�LV�PDGH�SXUVXDQW�WR�

15&3� ��� WR� SUHVHUYH� WKH� 3ODLQWLIIV� FODLP� DQG� HQVXUH� WKH�� DUH� QRW� GLVPLVVHG� DV� WR�'HIHQGDQW�

6&�5&(//,����

,W�PXVW�EH�QRWHG� WKDW�'HIHQGDQWV��6XJJHVWLRQ�RI�'HDWK�8SRQ�WKH�5HFRUG� LQ�WKLV�PDWWHU�

DSSHDUV�WR�EH�LQYDOLG���7KH�6XSUHPH�&RXUW�RI�1HYDGD�KHOG�LQ����W���������K���������1HY������

����3��G������������WKDW�DQ��VXJJHVWLRQ�RI�GHDWK�PXVW�EH�PDGH�E���RU� LGHQWLI��� WKH�VXFFHVVRU�

UHSUHVHQWDWLYH� RI� WKH� GHFHDVHG�� �7KH� &RXUW� DOVR� KHOG� WKDW� ZKHUH� WKH� VXJJHVWLRQ� RI� GHDWK�ZDV�

QHLWKHU� ILOHG� E��� QRU� LGHQWLILHG�� D� VXFFHVVRU� RU� UHSUHVHQWDWLYH� RI� WKH� GHFHDVHG� WKH� ���GD��

OLPLWDWLRQ�XQGHU�15&3����D�����LV�QRW�WULJJHUHG���������

7KH�6XJJHVWLRQ�RI�'HDWK�LQ�WKLV�PDWWHU�ZDV�ILOHG�E��'DYLG�&ODUN��(VT��DQG�-XOLH�)XQDL��

(VT���DQG�GRHV�QRW�LGHQWLI��D�VXFFHVVRU�UHSUHVHQWDWLYH�RI�WKH�GHFHDVHG����V�D�6XJJHVWLRQ�RI�'HDWK�

PXVW� EH�PDGH� E�� RU� LGHQWLI�� WKH� VXFFHVVRU�� DQG� DV� WKH� LQVWDQW� 6XJJHVWLRQ� RI� 'HDWK� GRHV� QRW�

LGHQWLI�� D� VXFFHVVRU�� RQH� FDQ� RQO�� GHGXFH� WKDW� WKH� 6XJJHVWLRQ� RI� 'HDWK� ZDV� PDGH� E�� WKH�

VXFFHVVRU�V�����

7KH�6XSUHPH�&RXUW� KDV� KHOG� WKDW� JHQHUDOO��� D� SHUVRQDO� UHSUHVHQWDWLYH� RI� WKH� GHFHDVHG�

PXVW�EH�VXEVWLWXWHG�DV�D�SDUW���������.���W��������P����W��W����I���W�W���I�.���W��������1HY������

����3��G������������� ��V�VXFK�LW�DSSHDUV�WKH�6XJJHVWLRQ�RI�'HDWK�LV�LPSURSHU�� �3ODLQWLIIV�DOVR�

DVN�WKDW�'HIHQGDQW�EH�RUGHUHG�WR�ILOH�D�SURSHU�VXJJHVWLRQ�RI�GHDWK�ZKLFK�QDPHG�6&�5&(//,�V�

9A.App.1975

9A.App.1975



VXFFHVVRU� DQG�RU� SHUVRQDO� UHSUHVHQWDWLYH� VR� WKDW� D� PRWLRQ� WR� VXEVWLWXWH� WKH� QDPHG� VXFFHVVRU�

DQG�RU�UHSUHVHQWDWLYH�FDQ�EH�ILOHG����

6KRXOG�WKH�&RXUW�GHWHUPLQH�WKDW�WKH�VHFRQG�6XJJHVWLRQ�RI�'HDWK�ZDV�LQ�IDFW�ILOHG�E��WKH�

VXFFHVVRU� DQG�RU� UHSUHVHQWDWLYH� RI� 6&�5&(//,�� DQG� WKDW�'DYLG�&ODUN�� (VT�� DQG� -XOLH� )XQDL��

(VT���DUH�LQ�IDFW�WKH�VXFFHVVRU�V��DQG�RU�UHSUHVHQWDWLYH�V��RI�6&�5&(//,��WKHQ�'U��5XVVR�PRYHV�

WKDW�'DYLG�&ODUN��(VT��DQG�-XOLH�)XQDL��(VT���EH�VXEVWLWXWHG�LQ�WKLV�DFWLRQ�DV�WKH�VXFFHVVRU�DQG�RU�

UHSUHVHQWDWLYH�RI�'HIHQGDQW�6&�5&(//,�����

�21���6,21�

� )RU� WKH� IRUHJRLQJ� UHDVRQV� 3ODLQWLIIV�� 0RWLRQ� IRU� 6XEVWLWXWLRQ� RI� 3DUW�� VKRXOG� EH�

�5�17('�DQG�WKH�&RXUW�VKRXOG�HLWKHU��VWULNH�WKH�VHFRQG�6XJJHVWLRQ�RI�'HDWK�8SRQ�WKH�5HFRUG�

ILOHG� LQ� WKLV�PDWWHU� DQG�2UGHU�'HIHQGDQW� WR� ILOH�D�SURSHU�6XJJHVWLRQ� RI�'HDWK�ZKLFK�QDPHV�D�

VXFFHVVRU�DQG�RU�UHSUHVHQWDWLYH�IRU�WKH�GHFHDVHG�DV�UHTXLUHG�XQGHU����W���RU�VXEVWLWXWH�WKH�ILOLQJ�

SDUW��� 'DYLG� &ODUN�� (VT��� DQG� -XOLH� )XQDL�� (VT��� DV� WKH� VXFFHVVRU� DQG�RU� UHSUHVHQWDWLYH� RI�

'HIHQGDQW�6&�5&(//,�VR�WKLV�PDWWHU�PD��SURFHHG�DV�HQYLVLRQHG�LQ�15&3����D��������

� � � '�7('�WKLV��WK�GD��RI�0DUFK�������
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� 3XUVXDQW� WR� 15&3� ��E��� ,� FHUWLI�� WKDW� ,� DP� DQ� HPSOR�HH� RI� WKH� /�:� 2)),&(� 2)�

'�9,'�6�03621��//&���DQG� WKDW�RQ� WKLV� �WK� GD��RI�0�5&��������� ,� VHUYHG�D�FRS��RI� WKH�

IRUHJRLQJ��2�,21��2� 6��6�,����� RQ� DOO� WKH� UHPDLQLQJ� SDUWLHV� LQ� WKLV� PDWWHU� YLD� WKH�

FRXUW�V�HOHFWURQLF�RQOLQH�ILOLQJ�V�VWHP�DQG�DV�IROORZV��
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�
� 3ODLQWLII��6,021(�58662�� ILOHV� WKLV�SRVW�KHDULQJ��ULHI� LQ� VXSSRUW� RI�KLV�RSSRVLWLRQ� WR�

6815,6(�V�PRWLRQ�WR�VHW�DVLGH�DQG�RU�DPHQG�WKH�GXO��HQWHUHG�-XGJPHQW�LQ�WKLV�PDWWHU����

� �LYHQ�WKH�JUDYLW��RI�WKLV�PDWWHU��SDUWLFXODUO��WKH�IDFW�WKDW�LI�WKH�&RXUW�JUDQW�V�6815,6(�V�

UHTXHVW�WR�VHW�WKH�VHWWOHPHQW�DVLGH�6,021(��D�����HDU�ROG�UHWLUHH��LWK�YHU��OLPLWHG�PHDQV��PD��
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EH� UHTXLUHG� WR�SD��RYHU�������������WR� WKH��HIHQGDQWV� LQ�WKLV�PDWWHU���KLFK�6,021(�KDV�QR�

�D�� WR�SD���LW� LV�YLWDO� WKDW�6,021(� WDNH�HYHU��RSSRUWXQLW�� WR�KDYH�KLV� SRVLWLRQ�KHDUG�E�� WKH�

&RXUW�EHIRUH�WKH�&RXUW�UXOHV�RQ�WKLV�PDWWHU����

� �XULQJ� WKH� KHDULQJ� RQ� WKLV� PDWWHU� WKH� &RXUW� DVNHG� FRXQVHO� IRU� 6,021(� KR�� WKH�

VHWWOHPHQW��RXOG�EH�DIIHFWHG�LI�WKH�&RXUW�GHQLHG�6815,6(�V�PRWLRQV���$V�FRXQVHO�IRU�6,021(�

DWWHPSWHG�WR�DQV�HU�WKH�&RXUW�V�TXHVWLRQ��RQ�WKH�IO����DQG�FDQQRW�VSHFLILFDOO��UHFDOO��KHWKHU�KH�

�DV�DEOH�WR�DUWLFXODWH�DOO�RI�KLV�WKRXJKWV�RQ�WKH�PDWWHU��FRXQVHO�IRU�6,021(��RXOG�OLNH�WR�PDNH�

VXUH� KH�SURYLGHV�D�FOHDU� UHVSRQVH� WR� WKH�&RXUW�V�TXHVWLRQ�� ��K������O������E��������������

D������������LOO��R��E��DII������ L��D����D���U� LI��K���R�U�����L��������������R�LR�����

7KH�VHWWOHPHQW�VWDQGV�DV�DJUHHG���KLFK�LV�DOO�6,021(�KDV�HYHU�DVNHG����

� $V� QRWHG� EHOR��� VKRXOG� WKH� &RXUW� GHQ�� 6815,6(�V�PRWLRQ�� ��� 6815,6(� �LOO� VWLOO� EH�

UHOHDVHG�� H�FOXGLQJ� �86/$.� DQG� 6(60$1�� ��� 6,021(� �LOO� VWLOO� UHWDLQ� DOO� ULJKWV� DJDLQVW�

�86/$.� DQG� 6(60$1�� DQG� ��� 6815,6(� DQG� 58662� �LOO� VWLOO� DJUHH� WKH� -XGJPHQW� �DV�

HQWHUHG� EDVHG� RQ� 6815,6(�V� UHSUHVHQWDWLRQV� DQG� 6,021(�V� DJUHHPHQW� WKDW� �86/$.� DQG�

6(60$1��HUH�LQGHSHQGHQW�FRQWUDFWRUV��DOO�DV�VHW�IRUWK�LQ�WKH�DJUHHPHQW����

�����6�15,6���LOO�V�LOO�EH�UHOHDVHG��H�FO�GL�J���6/�.�D�G�6�6��1���KLFK�LV�H�DF�O��
�KD���KH��UL��H��DJUHHPH���V�D�HV���
����
7KH�VHWWOHPHQW�DJUHHPHQW��DV�FRSLHG�GLUHFWO��IURP�WKH�DJUHHPHQW��UHDGV�DV�IROOR�V��

�

9A.App.1979

9A.App.1979



� :KDW�LV�VHW�IRUWK�LQ�WKH�DJUHHPHQW��LOO�VWLOO�EH�WKH�FDVH�LI�6815,6(�V�PRWLRQV�DUH�GHQLHG���

6815,6(�UHPDLQV�UHOHDVHG���LWK�WKH�VSHFLILF�H�FOXVLRQ�RI��86/$.�DQG�6(60$1����

�����6,�21���LOO�V�LOO�UH�DL��DOO�ULJK�V�DJDL�V����6/�.�D�G�6�6��1���KLFK�LV�H�DF�O��
�KD���KH��UL��H��DJUHHPH���V�D�HV��
�

� 7KH� VHWWOHPHQW� DJUHHPHQW� �DV� FRSLHG� GLUHFWO�� IURP� WKH�DJUHHPHQW��LWK� KLJKOLJKWV�DGGHG�

IRU�FODULW��V�VDNH��DOVR�UHDGV�DV�IROOR�V���

�

� $JDLQ���KDW�LV�VHW�IRUWK�LQ� WKH�DJUHHPHQW��LOO�VWLOO�EH�WKH�FDVH�LI�6815,6(�V�PRWLRQV�DUH�

GHQLHG���

������

������

������

9A.App.1980

9A.App.1980



�����6�15,6�� D�G� 6,�21�� V�LOO� DJUHH� �KD�� �KH� ��GJPH��� �DV� H��HUHG� DJDL�V��
��6/�.� D�G� 6�6��1� DV� L�GLYLG�DOV� JLYH�� 6�15,6��V� UHSUHVH��D�LR�V�� D�G�
6,�21��V� DJUHHPH��� �KHUH�R�� �KD�� ��6/�.� D�G� 6�6��1� �HUH� L�GHSH�GH���
FR��UDF�RUV���KLFK�LV�H�DF�O���KD���KH�DJUHHPH���V�D�HV��
�

� 7KH�VHWWOHPHQW�DJUHHPHQW��DV�FRSLHG�GLUHFWO��IURP�WKH�DJUHHPHQW��UHDGV�DV�IROOR�V���

�

� $JDLQ���KDW�LV�VHW�IRUWK�LQ�WKH�DJUHHPHQW��LOO�VWLOO�EH�WKH�FDVH�LI�6815,6(�V�PRWLRQV�DUH�

GHQLHG�� ��������� �L���R�� ILO�� �K���R�LR��� �R�D�����RU� ���� D�L��� �K�� M�������� E��D���� RI�

D���KL��� ������� �L��� � 6815,6(� ILOHG� WKH� PRWLRQV� EHFDXVH� 4�(� VXHG� �86/$.� DQG�

6(60$1�� DQG� LQ� UHVSRQGLQJ� WR� 4�(�V� VXLW� �86/$.� DQG� 6(60$1� FODLP� WKH�� �HUH�

HPSOR�HHV����������������R��E��S��L�K���IRU��K��D��LR���RI����/���D���RU������������

� 7KH�&RXUW� VKRXOG� WKHUHIRUH�GHQ��6815,6(�V�PRWLRQV�DQG� OHDYH� WKLV�PDWWHU�DV� UHVROYHG�

EHW�HHQ�WKH�6815,6(�DQG�6,021(���LWK�6815,6(�EHLQJ�UHOHDVHG�H�FOXGLQJ��86/$.�DQG�

6(60$1� DV� DJUHHG�� �LWK� 6,021(� UHWDLQLQJ� DOO� ULJKWV� WR� SXUVXH� KLV� -XGJPHQW� DJDLQVW�

�86/$.�DQG�6(60$1�DV�DJUHHG��DQG��LWK�6815,6(�DQG�58662�FRQWLQXLQJ� WR�DJUHH� WKDW�

WKH� -XGJPHQW� �DV� HQWHUHG� DJDLQVW� �86/$.� DQG� 6(60$1� DV� LQGLYLGXDOV� DV� D� UHVXOW� RI�

�� �XULQJ� WKH� KHDULQJ� FRXQVHO� IRU� 6815,6(� PDGH� UHSHDWHG� UHSUHVHQWDWLRQV� WR� WKH� &RXUW� WKDW�
�86/$.� DQG� 6(60$1��HUH� VXLQJ�6815,6(� IRU� ����������������� � 7KHUH� LV� DEVROXWHO�� QR�
UHDVRQ�WKH�DFWLRQV�RI��86/$.�DQG�RU�6(60$1�VKRXOG�SOD��DQ��UROH�LQ�WKH�&RXUW�V�GHFLVLRQ�WR�
DPHQG� 6,021(�V� -XGJPHQW� DJDLQVW� �86/$.� DQG�RU� 6(60$1�� QRU� VKRXOG� WKH� DFWLRQV� RI�
�86/$.� DQG�RU� 6(60$1� SOD�� DQ�� UROH� LQ� GHWHUPLQLQJ� �KHWKHU� WKH� DJUHHPHQW� EHW�HHQ�
681586(�DQG�6,021(�VKRXOG�EH�VHW�DVLGH����

9A.App.1981

9A.App.1981



6815,6(�V� UHSUHVHQWDWLRQV� WR� WKH�&RXUW�� DQG� 6,021(�V� DJUHHPHQW� EDVHG� RQ� WKH� VDPH�� WKDW�

�86/$.� DQG� 6(60$1� �HUH� LQGHSHQGHQW� FRQWUDFWRUV�� � $Q�� RWKHU� UXOLQJ� �RXOG� DOWHU� WKH�

VHWWOHPHQW�DJUHHPHQW�DQG��RXOG�JUHDWO��LPSDFW�WKH�ULJKWV�RI�WKH�OLWLJDQWV�DV�VSHFLILFDOO��DJUHHG�

WKHUHLQ��SDUWLFXODUO��6,021(�V�ULJKW�WR�UHWDLQ�DOO�ULJKWV�DJDLQVW��86/$.�DQG�6(60$1�LQ�WKH�

GHIDXOW� -XGJPHQW� 6,021(�XOWLPDWHO�� SURFXUHG�� � 7KHUH� LV� QR� FDXVH� WR� GLVUXSW� WKH� VWDWXV� TXR�

EHW�HHQ�6,021(�DQG�6815,6(��QRU�WKH�GXO��HQWHUHG�-XGJPHQW�IURP�RYHU�D��HDU�DJR���

�21�/�6,21�

� )RU�WKH�IRUHJRLQJ�UHDVRQV�6815,6(�V�PRWLRQV�VKRXOG�EH�GHQLHG����

� � �$7(��WKLV��WK�GD��RI�0DUFK��������
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��5�,),�����2)�6�5�,���
�

� 3XUVXDQW� WR� 15&3� ��E��� ,� FHUWLI�� WKDW� ,� DP� DQ� HPSOR�HH� RI� WKH� /$:� 2)),&(� 2)�
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DJUHHPHQW�WR�RQO��SURFHHG�DJDLQVW�'XVODN�DQG�6HVPDQ�DV�LQGHSHQGHQW�FRQWUDFWRUV�DQG�QRW�HPSOR�HHV��
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LIPSON NEILSON P.C.
DAVID A. CLARK (Bar No. 4443)
JULIE A. FUNAI, ESQ. (Bar No. 8725)
9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89144
(702) 382-1500 Phone
(702) 382-1512 Fax
dclark@lipsonneilson.com
jfunai@lipsonneilson.com
Attorneys for Defendant J. Chris Scarcelli

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., D/B/A COX COMMUNICATIONS, IES
RESIDENTIAL, INC., SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION, J & G
LAWN MAINTENANCE, KEVIN
BUSHBAKER, PWJAMES MANAGEMENT
& CONSULTING, LLC, J. CHRIS
SCARCELLI, DOE LANDSCAPER,
RICHARD DUSLAK, JUSTIN SESMAN,
AND DOES I-V, and ROE CORPORATIONS
I-V, inclusive,

Defendants.

_________________________________
KEVIN BUSHBAKER,

Cross-Claimant.

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., DBA COX COMMUNICATIONS; IES
RESIDENTIAL INC.; SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION: J. CHRIS
SCARCELLI, DOES I-V, and ROE
CORPORATIONS I-V,

Cross-Defendants.

CASE NO.: A-17-753606-C
DEPT. NO.: XVI

OPPOSITION TO PLAINTIFF’S
MOTION TO SUBSTITUTE
UNDERSIGNED COUNSEL AS
REPRESENTATIVE FOR DEFENDANT,
J. CHRIS SCARCELLI.

Case Number: A-17-753606-C

Electronically Filed
3/11/2021 3:52 PM
Steven D. Grierson
CLERK OF THE COURT
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Undersigned counsel for Defendant, J. Chris Scarcelli, hereby opposes Plaintiff’s Motion

to substitute either David A. Clark or Julie A. Funai, attorneys with the firm of Lipson Neilson,

P.C., as representative for the deceased, J. Chris Scarcelli in this action.  This Opposition is made

and based on Counsel’s Declaration, the Memorandum of Points and Authorities, the pleadings

and file, and any evidence or argument the Court may entertain.

MEMORANDUM OF POINTS AND ATHORITIES

As stated in Plaintiff’s Motion, Defendant, J. Chris Scarcelli (Mr. Scarcelli) entered into a

settlement of this case in October 2019, which was placed on the record at the time. In March

2020, Mr. Scarcelli suffered a massive stroke, was hospitalized for several weeks, and finally died

on March 25, 2020. See, Declaration of Counsel and Death Certificate previously filed in this

matter.

At the time of his hospitalization and death, Mr. Scarcelli was divorced, had few if any

assets, and almost $1 million in medical bills. In addition, Mr. Scarcelli owed the undersigned

substantial legal fees for representation in this case.

Citing Barto v. Weishaar, 101 Nev. 27, 692 P.2d 498 (1985), Plaintiff’s Motion asserts

that, “Defendants’ [sic] Suggestion of Death Upon the Record in this matter appears to be

invalid.” Plaintiff’s Motion, 4:11-12. Plaintiff asserts that, “any suggestion of death must be

made buy, or identify, the successor representative of the deceased.” Id. at 13-14.

Plaintiff then makes the gratuitous leap that, “as the instant Suggestion of Death does not

identify a successor, one can only deduce that the Suggestion of Death was made by the

successor(s).” Id. at 20-23.

OK, first, Plaintiff’s reliance on Barto is misplaced, since it has been overruled on this

point. In 2019, the Supreme Court held,

In this original proceeding, we reconsider Barto v. Weishaar, 101 Nev. 27, 692
P.2d 498 (1985), and its conclusion that a suggestion of death emanating [**2]
from the deceased party must identify the deceased party's successor or
representative in order to trigger the deadline in NRCP 25(a)(1) to file a motion to
substitute. Although we acknowledge the importance of precedent, we are
convinced that Barto expanded NRCP 25(a)(1) beyond its plain language.
Therefore, we overrule Barto and hold that a suggestion of death that is properly
served triggers the deadline for filing a motion to substitute regardless of which

9A.App.1990
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party files it and whether it identifies the deceased party's successor or
representative.

McNamee v. Eighth Judicial Dist. Court, 450 P.3d 906, 907 (Nev. 2019). Thus, undersigned

counsel has not inadvertently transformed himself into Mr. Scarcelli’s successor by notifying the

Court and parties of his client’s death almost a year ago.

Second, Mr. Scarcelli left a sizeable balance of unpaid legal fees. Undersigned counsel has

an inherent conflict of interest in performing any fiduciary acts for the benefit of Mr. Scarcelli.

See, e.g. RPC 1.7(a)(2) (“significant risk that the representation of one or more clients will be

materially limited by the lawyer’s . . . by a personal interest of the lawyer.”).  Further, requiring

undersigned counsel to appear as Mr. Scarcelli’s representative in the complete absence of an

estate would be an unfair and unreasonable financial burden.

Third, the pending motions do not concern Mr. Scarcelli’s role in the case or the

settlement.  Rather, they concern the defaulted parties and their claims to have been employees of

Sunrise Villas HOA. None of these parties had or are asserting claims against Mr. Scarcelli.

Therefore, no good reason exists to reanimate this Defendant’s participation in this litigation.

For the foregoing reasons, undersigned counsel requests that this Court deny Plaintiff’s

Motion to Substitute the undersigned as a representative for Mr. Scarcelli.

DATED this 11th day of March 2021.

LIPSON NEILSON P.C.

By: /s/ David A. Clark
DAVID A. CLARK (Bar No. 4443)
JULIE A. FUNAI, ESQ. (Bar No. 8725)
9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89144
Attorneys for Defendant J. Chris Scarcelli

9A.App.1991
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DECLARATION OF DAVID A. CLARK

David A. Clark, declares as follows:

1. I am an attorney licensed to practice in the State of Nevada.  I was counsel of

record in the above captioned matter for Defendant, J. Chris Scarcelli.

2. I make this declaration upon personal knowledge, and if called as a witness, I

could and would competently testify to the facts contained in this declaration. I make this

Declaration in support of my Opposition to Plaintiffs’ Motion for Substitution of Party, naming

me as the representative for Mr. Scarcelli in any litigation going forward.

3. Mr. Scarcelli retained me on an hourly, private-pay basis to defend him in this

lawsuit, when he was added as a Defendant in or about March 2018.  As trial approached, Mr.

Scarcelli fell behind on his bill. After the case settled during the second round of jury selection,

Mr. Scarcelli informed me he was making arrangements to secure monies to settle up his bill.

4. Unfortunately, as I was informed by his ex-wife, Marianne Scarcelli, prior to

making any payments, Mr. Scarcelli suffered a stroke and was hospitalized for several weeks,

before succumbing to his injuries following surgery.  I am informed and believe that at the time of

his death, Mr. Scarcelli had little assets and had incurred almost $1 million in medical bills. She

and her counsel indicated that there were no assets to satisfy any creditors.

5. Having already lost many thousands of dollars in unpaid fees, I must acknowledge

that I am resistant to perform further unpaid services for this client.  Furthermore, it would work

an unreasonable and unfair financial hardship to require me to act as the Representative in this

litigation should the Court re-open it.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 11th day of March 2021, in Las Vegas, Nevada.

/s/ David A. Clark________________

DAVID A. CLARK

9A.App.1992

9A.App.1992
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b) and Administrative Order 14-2, I certify that on the 11th day of

March, 2021, I electronically transmitted the foregoing OPPOSITION BY COUNSEL FOR

DEFENDANT, J, CHRIS SCARCELLI, TO PLAINTIFF’S MOTION TO SUBSTITUTE

COUNSEL AS PARTY REPRESENTATIVE PURSUANT TO NRCP 25(A)to the Clerk’s

Office using the Odyssey E-File & Serve System for transmittal to the following Odyssey E-File

& Serve registrants:

David F. Sampson, Esq.
LAW OFFICE OF DAVID SAMPSON
630 S. 3rd Street
Las Vegas, NV 89101
david@davidsampsonlaw.com
Attorney for Plaintiff

Will Lemkul, Esq.
Christopher A. Turtzo, Esq.
MORRIS, SULLIVAN & LEMKUL LLP
3960 Howard Hughes Pkwy., Suite 420
Las Vegas, NV 89169

Attorneys for Defendants,
IES Residential, Inc. and
Cox Communications Las Vegas, Inc., d/b/a
Cox Communications

Leonard T. Fink, Esq.
Jonathan C. Pattillo, Esq.
SPRINGEL & FINK LLP
10655 Park Run Drive, Suite 275
Las Vegas, NV 89144
lfink@springel.com
jpattillo@springelfink.com

Attorneys for Defendant,
Sunrise Villa IX Homeowners Association

Francis A. Arenas, Esq.
SGRO & ROGER
720 South Seventh Street, 3rd Floor
Las Vegas, NV 89101
farenas@sgroandroger.com

Attorney for Kevin Bushbaker

/s/ Debra Marquez

An Employee of LIPSON NEILSON P.C.

9A.App.1993

9A.App.1993
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� 3ODLQWLII��6,021(�58662��ILOHV�WKLV� UHSO�� WR�6815,6(�V�UHVSRQVH�WR�6,021(�V�SRVW�

KHDULQJ��ULHI�LQ�VXSSRUW�RI�KLV�RSSRVLWLRQ�WR�6815,6(�V�PRWLRQ�WR�VHW�DVLGH�DQG�RU�DPHQG�WKH�

GXO��HQWHUHG�-XGJPHQW�LQ�WKLV�PDWWHU����

Case Number: A-17-753606-C

Electronically Filed
3/11/2021 9:42 AM
Steven D. Grierson
CLERK OF THE COURT
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� &RQWUDU��WR�6815,6(�V�DVVHUWLRQV�LQ�LWV�UHVSRQVH��6,021(�LV�QRW�VHHNLQJ�WR��GLVWDQFLQJ�

KLPVHOI�IURP�WKH�VWLSXODWLRQ����6,021(�KDV�RQO��DVNHG��DQG�LV�VWLOO�DVNLQJ��WKDW� WKH�VWLSXODWLRQ�

DQG�WKH�DJUHHPHQW�EH�HQIRUFHG�DV�VSHFLILHG�LQ�LWV�H�SUHVV�WHUPV���6,021(�DVNV�WKDW� WKH�&RXUW�

UHFRJQL�H� WKDW� XQGHU� WKH� DJUHHPHQW� 6,021(� ��� UHOHDVHG� 6815,6(� ����/��,1��

5,���5����6/�.��1��25���6�,1�6�6��1��DV� VSHFLILFDOO�� VWDWHG� LQ�DOO� FDSLWRO�DQG�

EROGHG�OHWWHUV�RQ�SDJH���RI�WKH�DJUHHPHQW�����UHOHDVHG��HIHQGDQWV���HPSOR�HHV����/��,1��

5,���5����6/�.��1��25���6�,1�6�6��1��DV� VSHFLILFDOO�� VWDWHG� LQ�DOO� FDSLWRO�DQG�

EROGHG� OHWWHUV�LQ�WKH�DJUHHPHQW�RQ�WKH�WRS�RI�SDJH���RI�WKH�DJUHHPHQW�����UHWDLQHG�DOO�ULJKWV�WR�

SXUVXH�DQ��FODLPV�DJDLQVW��86/�.�DQG�6(60�1�DV�VSHFLILFDOO��VWDWHG�RQ�WKH�ERWWRP�RU�SDJH�

��� DQG� DJUHHG� WR� WDNH� -XGJPHQW� DJDLQVW� �86/�.� DQG� 6(60�1� DV� LQGLYLGXDOV� DQG� QRW� DV�

6815,6(� HPSOR�HHV� DV� 6,021(� DJUHHG�� DQG� VWLOO� DJUHHV�� WKDW� IRU� SXUSRVHV� RI� WKLV� OD�VXLW�

�86/�.�DQG�6(60�1��HUH�LQGHSHQGHQW�FRQWUDFWRUV�EDVHG�RQ��KDW�6815,6(�UHSUHVHQWHG�WR�

6,021(�DQG�WKH�&RXUW����

� 6,021(�KDV�QRW�VWUD�HG�IURP�WKH�DJUHHPHQW�RU�WKH�VWLSXODWLRQ���6,021(�VWLOO�DJUHHV�WKDW�

IRU� SXUSRVHV� RI� WKLV� DFWLRQ� �86/�.� DQG� 6(60�1� �HUH� LQGHSHQGHQW� FRQWUDFWRUV�� DQG� WKDW�

6,021(��DV� WKHUHIRUH� MXVWLILHG� LQ� SURFXULQJ� -XGJPHQW� DJDLQVW� �86/�.� DQG� 6(60�1� DV�

LQGLYLGXDOV�� � 6XFK� DFWLRQV� �HUH� VSHFLILFDOO�� HQYLVLRQHG� LQ� WKH� DJUHHPHQW� DQG� VWLSXODWLRQ�� DQG�

�HUH� DSSURSULDWH� IRU� 6,021(� WR� WDNH�� �KLFK� LV� �K�� 6815,6(� GLG� QRW� REMHFW� WR� 6,021(�

GRLQJ�VR�LQ�ODWH�������DQG�LV��K��6815,6(�GLG�QRW�VHHN�WR�DPHQG�WKH�-XGJPHQW�QRU�VHW�LW�DVLGH�

DW�DQ��WLPH�LQ�������

� ,W��DV�6815,6(�WKDW� ILOHG� WKLV�PRWLRQ� VHHNLQJ� WR�PRGLI�� WKH�DJUHHPHQW�DQG�DVNLQJ� WKH�

&RXUW� WR�KROG� WKDW� WKH�DJUHHPHQW� VRPHKR�� LPSDFWHG�6,021(�V�ULJKWV�DJDLQVW��86/�.�DQG�

6(60�1���:KHQ�6815,6(�WRRN�WKDW�SRVLWLRQ��6,021(�GLUHFWHG� WKH�&RXUW� WR�WKH�ERWWRP�RI�

9A.App.1995
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SDJH���RI�WKH�DJUHHPHQW��KLFK�VWDWHV�WKDW�DQ��ODQJXDJH�WKDW��RXOG�EH�UHDG�WR�LPSDFW�6,021(�V�

ULJKWV� DJDLQVW� �86/�.� DQG�RU� 6(60�1� �JLYHQ� 6815,6(�V� QH�� SRVLWLRQ� RQ� WKH�PDWWHU�� LV�

GHHPHG�QXOO�DQG�YRLG����

� 6,021(� FRQWLQXHV� WR� DVN� WKDW� WKH�&RXUW� HQIRUFH� WKH�DJUHHPHQW� DQG� WKH� VWLSXODWLRQ�DQG�

ILQG�WKDW�XQGHU�WKH�DJUHHPHQW�6,021(�UHOHDVHG�6815,6(�H�FOXGLQJ��86/�.�DQG�6(60�1��

UHWDLQHG� DOO� ULJKWV� DJDLQVW� �86/�.� DQG� 6(60�1�� DQG� SURSHUO�� SURFXUHG� -XGJPHQW� DJDLQVW�

�86/�.� DQG� 6(60�1� DV� LQGLYLGXDOV� JLYHQ� 6815,6(�V� UHSUHVHQWDWLRQV� DQG� 6,021(�V�

DJUHHPHQW� WKDW��86/�.�DQG�6(60�1��HUH� LQGHSHQGHQW�FRQWUDFWRUV�� �7KH�DJUHHPHQW�VWDQGV�

DV��ULWWHQ�DQG�WKH�-XGJPHQW��DV�SURSHUO��HQWHUHG�DQG�VKRXOG�QRW�EH�GLVWXUEHG��

� 6815,6(� LQVLVWHQFH� WKDW� WKH� GXO�� HQWHUHG� �HIDXOW� -XGJPHQW� EH� VHW� DVLGH� DV� DOOHJHGO��

YLRODWLYH� RI� WKH� DJUHHPHQW� LV� D� QRQ�VHTXLWXU�� � 7KH� DJUHHPHQW� �DV� WKDW� -XGJPHQW� �RXOG� EH�

HQWHUHG� DJDLQVW� �86/�.� DQG� 6(60�1� LQGLYLGXDOO�� DV� 6,021(� DQG� 58662� DJUHHG�

�86/�.�DQG�6(60�1��HUH�LQGHSHQGHQW�FRQWUDFWRUV����������������������������������J�����

�R�����7KH�-XGJPHQW� LV�QRW�DJDLQVW�6815,6(�� �7KH�-XGJPHQW�GRHV�QRW� LQFOXGH�6815,6(�QRU�

GRHV� LW� VWDWH� WKDW��86/�.�RU�6(60�1� DUH� LQ� DQ���D�� DIILOLDWHG��LWK�6815,6(�� � 7KHUH� LV�

DEVROXWHO��QR�FDXVH�WR�VHW�WKH�-XGJPHQW�DJDLQVW��86/�.�DQG�6(60�1�DV�LQGLYLGXDOV�DVLGH��

6�15,6��6�5�63216�����,�6�,�6�326,�,21�,6�12��3523�5�

� 0RVW�LPSRUWDQWO���6815,6(�DGPLWV�LQ�LWV�ODWHVW�UHVSRQVH�WKDW�LW�LV�VHHNLQJ�UHOLHI�IURP�WKH�

GXO��HQWHUHG�-XGJPHQW�E�����R������R��������N����2Q�SDJH��� OLQH����RI�6815,6(�V�UHVSRQVH�

6815,6(� DVNV� WKLV� &RXUW� WR� VHW� WKH� -XGJPHQW� DVLGH� DQG� LQYDOLGDWH� WKH� VHWWOHPHQW� DJUHHPHQW�

EHFDXVH��WKH�GHIDXOW�DQG�FRUUHVSRQGLQJ�MXGJPHQW�DUH�D�SURGXFW�RI�WKH�ODFN�RI�DQ��PHHWLQJ�RI�WKH�

PLQGV�EHFDXVH���������S�U������� ������I����� E�����R���� �������U�������J� U�J�U���J� ����

��������������� ������S����RI� ����� � �HPSKDVLV� DGGHG��� ��V�6815,6(�LV�VHHNLQJ� UHOLHI�IURP� WKH�
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-XGJPHQW� EDVHG� RQ� LWV� R�Q� PLVWDNH� �DQ� DOOHJHG� PLVXQGHUVWDQGLQJ� UHJDUGLQJ� WKH� VHWWOHPHQW���

VXFK� UHOLHI� FDQ� RQO�� EH� SHUPLWWHG� XQGHU�15&3����E����� ��PLVWDNH�� LQDGYHUWHQFH�� VXUSULVH�� RU�

H�FXVDEOH�QHJOHFW�����KLFK�XQGHU�15&3����F������PXVW�EH�PDGH� �� �� �� QR�PRUH� WKDQ���PRQWKV�

DIWHU�������VHUYLFH�RI��ULWWHQ�QRWLFH�RI�HQWU��RI�WKH�MXGJPHQW����6815,6(��E��LWV�R�Q�DGPLVVLRQ��

LV�VHHNLQJ� UHOLHI� IRU� LWV�PLVWDNH� ORQJ�DIWHU� WKH�VWDWXWRULO��SUHVFULEHG� WLPH� WR�GR�VR�KDV�H�SLUHG���

6XFK�FDQQRW�EH�SHUPLWWHG��

� 6815,6(�V�UHTXHVW�WR�VHW�WKH�VHWWOHPHQW�DJUHHPHQW�DVLGH�IRU��WKH�ODFN�RI�DQ��PHHWLQJ�RI�

WKH�PLQGV�EHFDXVH�6815,6(�SHUPLWWHG�WKH�GHIDXOW�EDVHG�RQ�D�PLVXQGHUVWDQGLQJ�UHJDUGLQJ�WKH�

VHWWOHPHQW�DQG�WKH�LPSDFW�RI�LW��DOVR�IOLHV�LQ�WKH�IDFH�RI�WKH�1HYDGD�6XSUHPH�&RXUW�V�KROGLQJ�LQ�

��G����������������������1HY��GY�2S�������������KHUHLQ�WKH�&RXUW�KHOG�WKDW������R��U����RI�

�����N������R��JUR�����IRU�U�������R��RI����R��U�������������S�U���E��U������U��N�RI������N����

7KH�&RXUW�IXUWKHU�KHOG�WKDW�D�SDUW��EHDUV�WKH�ULVN�RI�PLVWDNH�LI�WKH�SDUW��LV�D�DUH�DW�WKH�WLPH�RI�

WKH� IRUPDWLRQ�RI� WKH� FRQWUDFW� WKDW� WKH��RQO��KDYH� OLPLWHG�NQR�OHGJH�RI� WKH� IDFWV� WR��KLFK� WKH�

PLVWDNH�UHODWHV��EXW�WUHDWV�WKDW�NQR�OHGJH�DV�VXIILFLHQW��WKH�FRXUW��LOO�DOORFDWH�WKH�ULVN�RI�PLVWDNH�

WR� WKDW� SDUW��� � �G�� � 7KH�&RXUW�PDGH� VLPLODU� ILQGLQJV� LQ� ��� ��� ������������ 7����� �����P���� �I�

����������1HY���GY��2S������1HY��������DQG����P����������P���������1HY���������3��G�����

��������KHQ� WKH�&RXUW� KHOG� WKDW� D� SDUW��V� R�Q� PLVXQGHUVWDQGLQJ� FDQQRW� VXSSRUW� D� FODLP� IRU�

PLVWDNH�LQ�VHHNLQJ�WR�VHW�DVLGH�DQ�DJUHHPHQW����

� 6815,6(�KDV�QR�� DFNQR�OHGJHG� LWV�PLVWDNH�EXW� IDLOHG� WR� UHFRJQL�H� WKDW� ���� U���������

����� ���� ��� ������� �R� �R�� S�U���� U����I� IUR�� �� �����N�� R��U� �� ���U� �I��U� ���J����� ����

����U���� DQG� QHYHU� SHUPLW� DQ�DJUHHPHQW� WR�EH� VHW� DVLGH� EDVHG�RQ� D� SDUW��V�PLVWDNH��KHQ� WKH�

SDUW�� ERUH� WKH� ULVN� RI� WKH� PLVWDNH� DQG� WUHDWHG� LWV� NQR�OHGJH� DW� WKH� WLPH� RI� IRUPDWLRQ� DV�

VXIILFLHQW����
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� 6,021(� LV� QRW� DVNLQJ�� DQG� KDV� QRW� DVNHG�� 6815,6(� WR� SD�� IRU� DQ�� SRUWLRQ� RI� WKH�

-XGJPHQW�DV�WKH�-XGJPHQW��DV�HQWHUHG�DJDLQVW��86/�.�DQG�6(60�1�DV�LQGLYLGXDOV�DQG�QRW�

DV�6815,6(�HPSOR�HHV���6,021(�DVNV�RQO��WKDW�WKH�&RXUW�HQIRUFH� WKH�DJUHHPHQW�DV��ULWWHQ��

�KLFK�GLG�QRW�UHOHDVH��86/�.�RU�6(60�1��DQG� VSHFLILFDOO��SHUPLWWHG�6,021(� WR�SURFXUH�

KLV� -XGJPHQW� DJDLQVW� �86/�.� DQG� 6(60�1� LQGLYLGXDOO�� EDVHG� RQ� 6815,6(�V�

UHSUHVHQWDWLRQV� DQG� 6,021(�V� DJUHHPHQW� EDVHG� RQ� WKH� VDPH� WKDW� �86/�.� DQG� 6(60�1�

�HUH�LQGHSHQGHQW�FRQWUDFWRUV�� �6,021(�VWDQGV�E��WKH�DJUHHPHQW�DQG� WKH�VWLSXODWLRQ�DQG�DVNV�

WKDW� 6815,6(�QRW�EH�SHUPLWWHG� WR� VHW� WKH� -XGJPHQW� DQG�RU� WKH�DJUHHPHQW� DVLGH� EDVHG�RQ� WKH�

DFWLRQV�RI��86/�.�DQG�RU�6(60�1�LQ�WKH�GHFODUDWRU��UHOLHI�DFWLRQ����

�21�/�6,21�

� )RU�WKH�IRUHJRLQJ�UHDVRQV�6815,6(�V�PRWLRQV�VKRXOG�EH�GHQLHG����
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��9,��6�03621��//&���DQG�WKDW�RQ�WKLV���WK� �GD��RI�0DUFK��������,� VHUYHG�D�FRS��RI� WKH�

IRUHJRLQJ�5�3/��RQ�DOO� WKH� UHPDLQLQJ�SDUWLHV� LQ� WKLV�PDWWHU�YLD�WKH�FRXUW�V� HOHFWURQLF�RQOLQH�

ILOLQJ�V�VWHP�DQG�DV�IROOR�V��
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0�025�1��0�2��32,1�6��1������25,�,�6�
�

)URP� WKH� RXWVHW� 6,021(� QRWHV� WKDW� KH� ZKROHKHDUWHGO�� DJUHHV� ZLWK� �HIHQGDQW�

6&$5&(//,�WKDW�WKLV�PDWWHU�ZDV�VHWWOHG�WR�WKH�VDWLVIDFWLRQ�RI�DOO�DFWLYH�SDUWLHV�LQ�2FWREHU�������

ZLWK�WKH�WHUPV�RI�WKH�VHWWOHPHQW�EHLQJ�SODFHG�RQ�WKH�UHFRUG�GXULQJ�WKH�2FWREHU����������KHDULQJ�

LQ� WKLV�PDWWHU�� � 7KH� DFWLYH�SDUWLHV� WR� WKH� VXLW�FRQILUPHG� WKH� VHWWOHPHQW� LQFOXGHG� WKH� IROORZLQJ�

WHUPV�� ��� �HIHQGDQW� 6&$5&(//,� DQG� WKH� RWKHU� DFWLYH� SDUWLHV� WR� WKH� OLWLJDWLRQ� ZHUH� EHLQJ�

UHOHDVHG�� H�FOXGLQJ��HIHQGDQWV��86/$.�DQG�6(60$1�ZKR�KDG�QRW�DQVZHUHG�DQG�KDG�EHHQ�

GHIDXOWHG�� DQG����7KH� VHWWOHPHQW�ZLWK� WKH� DFWLYH� SDUWLHV�ZRXOG�QRW�KDYH� DQ�� HIIHFW� RQ�DQ��RI�

6,021(�V� ULJKWV� DJDLQVW��86/$.�DQG� 6(60$1�� LQFOXGLQJ� 6,021(�V� ULJKWV� WR� SURFXUH� D�

GHIDXOW� MXGJPHQW�DJDLQVW��86/$.�DQG�6(60$1�� � 6,021(��DV�ZLWK�DOO�RWKHU�SDUWLHV� WR� WKH�

VHWWOHPHQW� ZLWK� WKH� QRWDEOH� H�FHSWLRQ� RI� 6815,6(� 9,//$�� ,�� �2$�� ZRXOG� OLNH� WKH�

VHWWOHPHQW�WR�VWDQG�DV�SODFHG�RQ�WKH�UHFRUG�RQ�2FWREHU����������DQG�WKLV�PDWWHU�UHPDLQ�FORVHG����

,Q�VXEVHTXHQW�GLVFXVVLRQV�WKDW�WRRN�SODFH�DIWHU�WKH�VHWWOHPHQW� WHUPV�ZHUH�SODFHG�RQ�WKH�

UHFRUG� RQ� 2FWREHU� ���� ����� 6815,6(� DVNHG� WKDW� WKH� VHWWOHPHQW� LPSDFW� 6,021(�V� ULJKWV�

DJDLQVW� �86/$.� DQG� 6(60$1� E�� UHOHDVLQJ� �86/$.� DQG� 6(60$1� DV� 6815,6(�

HPSOR�HHV�� � 6,021(� DGDPDQWO�� UHIXVHG� DQ�� VXFK� UHOHDVH� RI� �86/$.� DQG�RU� 6(60$1���

&RXQVHO� IRU� 6,021(� GLG� VXJJHVW� WKH� SDUWLHV� FRXOG� VWLSXODWH� WKDW� IRU� SXUSRVHV� RI� WKLV� VXLW�

�86/$.�DQG�6(60$1�ZHUH�QRW�HPSOR�HHV�� WKXV�HQDEOLQJ�6,021(� WR�SURFXUH�D� MXGJPHQW�

DJDLQVW��86/$.�DQG�6(60$1�DV�LQGLYLGXDOV�� �&RXQVHO�IRU�6,021(�ZDV�DGDPDQW�WKDW�HYHQ�

LI� WKH� SDUWLHV� VWLSXODWHG� WKDW� �86/$.� DQG� 6(60$1� ZHUH� QRW� HPSOR�HHV�� 6,021(� VWLOO�

UHWDLQHG� DOO� ULJKWV� DJDLQVW� �86/$.� DQG� 6(60$1�� DQG� WKDW� WKH� VHWWOHPHQW� ZRXOG� KDYH� QR�

LPSDFW�RQ�WKRVH�ULJKWV����
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$IWHU� WKH� DFWLYH� SDUWLHV� VHWWOHG� WKLV� PDWWHU� WR� WKHLU� VDWLVIDFWLRQ�� 6,021(� SURFXUHG�

-XGJPHQW��86/$.�DQG�6(60$1�DV�HQYLVLRQHG���7KH�VHWWOHG�SDUWLHV�ZHUH�JLYHQ�QRWLFH�RI�WKH�

DSSOLFDWLRQ�IRU�GHIDXOW�DQG� WKH�GHIDXOW�KHDULQJ�DQG�GLG�QRW�RSSRVH�6,021(�V�SURFXUHPHQW�RI�

WKH�-XGJPHQW�DJDLQVW��86/$.�DQG�6(60$1���$IWHU�-XGJPHQW�ZDV�HQWHUHG�DJDLQVW��86/$.�

DQG� 6(60$1� 6,021(� VHQW� D� 1RWLFH� RI� (QWU�� RI� -XGJPHQW� WR� DOO� SDUWLHV� LQ� WKLV�PDWWHU� RQ�

�HFHPEHU�����������LQFOXGLQJ�WKH�VHWWOHG�SDUWLHV���1R�SDUWLHV�WRRN�DQ��VWHSV�WR�DOWHU��DPHQG��RU�

RWKHUZLVH�VHHN�UHOLHI�IURP�WKH�GXO��HQWHUHG�-XGJPHQW�DQ�WLPH�LQ������RU���������

,Q� -DQXDU��������86/$.� DQG�6(60$1� ILOHG� DQ�$QVZHU� WR�D� ODZVXLW� WKDW� KDG� EHHQ�

ILOHG�E��6815,6(�V�FDUULHU��4�(��IRU�GHFODUDWLYH�UHOLHI���,Q�$QVZHULQJ�WKH�4�(�VXLW��86/$.�

DQG�6(60$1�FODLPHG� WKDW� WKH��ZHUH� HQWLWOHG�WR�GHIHQVH�XQGHU� WKH�4�(�SROLF��DV��86/$.�

DQG�6(60$1�FODLP�WKH��ZHUH�6815,6(�HPSOR�HHV���HFDXVH�RI�WKH�DFWLRQV�RI��86/$.�DQG�

6(60$1��6815,6(�PRYHG� WR�DOWHU�RU�DPHQG� WKH� -XGJPHQW� LQ�WKLV�PDWWHU��DQG� VXEVHTXHQWO��

UHTXHVWHG� WKH�&RXUW� VHW� WKH� VHWWOHPHQW� DVLGH�� � 6815,6(�V�PRWLRQ�ZDV�QRW� EDVHG� RQ�DQ�WKLQJ�

6,021(�GLG��QRU�ZDV�LW�EDVHG�RQ�DQ��DFWLRQ�WDNHQ�E��DQ��RI�WKH�VHWWOLQJ�SDUWLHV����

6,021(� DJUHHV�ZLWK�6&$5&(//,� DQG� WKH� RWKHU� VHWWOLQJ� SDUWLHV� WKDW� WKLV�PDWWHU� WKDW�

ZDV� VHWWOHG� LQ� 2FWREHU� ����� WR� WKH� VDWLVIDFWLRQ� RI� DOO� SDUWLHV� VKRXOG� QRW� EH� UHRSHQHG� VLPSO��

EHFDXVH�6815,6(�GRHV�QRW�ZDQW�WR�DQVZHU�WKH�FODLPV�RI��86/$.�DQG�6(60$1���7KH�DFWLYH�

SDUWLHV�WR�WKH�VHWWOHPHQW�VWLOO�DJUHH�WKDW�WKH�DFWLYH��HIHQGDQWV�ZHUH�UHOHDVHG�H�FOXGLQJ��86/$.�

DQG�6(60$1��DQG�WKDW�WKH�VHWWOHPHQW�6,021(�V�ULJKWV�DJDLQVW��86/$.�DQG�6(60$1�ZHUH�

QRW� LPSDFWHG�E�� WKH� VHWWOHPHQW�� � ,QGHHG��6,021(� VWLOO� DJUHHV� WKDW� WKH� -XGJPHQW�ZDV�HQWHUHG�

DJDLQVW��86/$.� DQG�6(60$1� DV� LQGLYLGXDOV� EHFDXVH� RI� WKH� DJUHHPHQW� WKDW��86/$.�DQG�

6(60$1�ZHUH�LQGHSHQGHQW�FRQWUDFWRUV�DQG�QRW�HPSOR�HHV�RI�6815,6(����

9A.App.2002

9A.App.2002



$V�QRQH�RI�WKH�DFWLYH�SDUWLHV�WR�WKH�VHWWOHPHQW�KDYH�EUHDFKHG�RU�VRXJKW�WR�RWKHUZLVH�DOWHU�

WKH� VHWWOHPHQW� DJUHHPHQW� DV� VHW� IRUWK� RQ� WKH� UHFRUG� RQ� 2FWREHU� ���� ������ WKLV�PDWWHU� VKRXOG�

UHPDLQ� FORVHG� DQG� 6815,6(�V�PRWLRQV� VKRXOG� EH� GHQLHG�� � 7KLV� LV� RI� SDUWLFXODU� LPSRUWDQFH�

JLYHQ� WKDW� LI� WKH�&RXUW�JUDQW�V�6815,6(�V�UHTXHVW�WR�VHW� WKH�VHWWOHPHQW�DVLGH�6,021(��D����

�HDU�ROG� UHWLUHH� ZLWK� YHU�� OLPLWHG� PHDQV�� PD�� EH� UHTXLUHG� WR� SD�� RYHU� ������������ WR� WKH�

�HIHQGDQWV�LQ�WKLV�PDWWHU��ZKLFK�6,021(�KDV�QR�ZD��WR�SD����,�����O����U�DL�O��E����IDLU����

SOD������K�D�����U����E�U��������,��������� ��� �K��D��L�����I��������D�����������

�KL�K��,�������L�K�U�����L�������U��D��������

7KH� DERYH� QRWZLWKVWDQGLQJ�� DV� WKH� &RXUW� KDV� WDNHQ� 6815,6(�V� PRWLRQ� XQGHU�

DGYLVHPHQW�� LW�UHPDLQV�D�SRVVLELOLW�� WKDW�WKLV�PDWWHU�PD��EH�UHRSHQHG�� �6&$5&(//,� WKHUHIRUH�

ILOHG�D�VXJJHVWLRQ�RI�GHDWK�RQ�WKH�UHFRUG�� �8QGHU�15&3�����LI�D�SDUW��GLHV�DQG�WKH�FODLP�LV�QRW�

WKHUHE��H�WLQJXLVKHG��DQ��SDUW��PD��ILOH�D�PRWLRQ�IRU�VXEVWLWXWLRQ�RI�DQ��GHFHDVHG�SDUW��� �,I�D�

PRWLRQ� IRU� VXEVWLWXWLRQ� LV� QRW� PDGH� ZLWKLQ� WKH� ILUVW� RQH� KXQGUHG� DQG� HLJKW�� ������ GD�V� RI�

UHFHLYLQJ� WKH� 6XJJHVWLRQ� RI� �HDWK� XSRQ� WKH� 5HFRUG�� WKH� DFWLRQ� VKDOO� EH� GLVPLVVHG� DV� WR� WKH�

GHFHDVHG� SDUW��� � 6,021(� WKHUHIRUH� ILOHG� D�PRWLRQ� IRU� VXEVWLWXWLRQ� DQG�KDV� WKXV� VDWLVILHG� KLV�

REOLJDWLRQV�XQGHU�15&3������$V�D�PRWLRQ�KDV�EHHQ�PDGH�ZHOO�ZLWKLQ�����GD�V�DIWHU�VHUYLFH�RI�

WKH�VXJJHVWLRQ�RI�GHDWK��WKH�FODLPV�DJDLQVW�6&$5&(//,�PXVW�QRW�EH�GLVPLVVHG����

6,021(� KDV� UHFRPPHQGHG� WKDW� WKH� &RXUW� VXEVWLWXWH� WKH� LQGLYLGXDOV� ZKR� ILOHG� WKH�

VXJJHVWLRQ�RI� GHDWK�� � 6KRXOG� WKH�&RXUW��RU� DQ�� RWKHU� SDUW�� WR� WKLV�PDWWHU�� EHOLHYH� VRPH�RWKHU�

LQGLYLGXDO�VKRXOG�EH�VXEVWLWXWHG�LQVWHDG��6,021(�ZRXOG�QRW�RSSRVH�WKH�VDPH����

������

������

������
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REQUEST Case No.: A753606

RFJN
William C. Reeves
State Bar No.: 8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Intervenor
QBE Insurance Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A753606
Dept: XVI

REQUEST FOR JUDICIAL NOTICE

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Currently pending before this Court are the following three (3) motions:

• QBE's Motion to Intervene and Enforce Settlement

• Sunrise HOA's Motion to Set Aside The Judgment

• Russo's Motion to Enforce Settlement

Request is made that this Court take judicial notice of the following documents filed and/or

served in connection with the parallel Federal Court proceeding:

Exhibit 20 - Emergency Motion filed in the Federal Court. Dkt. No 45.

Exhibit 21 - Joinder filed in connection with the Emergency Motion. Dkt. No. 46.

Exhibit 22 - Opposition filed in connection with the Emergency Motion. Dkt. No. 48.

Exhibit 23 - Response filed in connection with the Emergency Motion. Dkt. No. 49.

Exhibit 24 - Reply filed in connection with the Emergency Motion. Dkt. No. 50.

Exhibit 25 - Correspondence from counsel for Duslak and Sesman

Case Number: A-17-753606-C

Electronically Filed
3/20/2021 12:45 PM
Steven D. Grierson
CLERK OF THE COURT
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REQUEST Case No.: A753606

Exhibit 26 - Motion for Leave filed by Duslak and Sesman. Dkt. No. 53.

Per Exhibit 25, counsel for Duslak and Sesman states as follows:

My clients are seeking to amend their pleadings to add claims against
PW James and Amanda Davis based on pleadings and an affidavit in
the underlying case. Please advise if your clients are agreeable to
stipulate to the same. I will need to file a motion for the same if I do
not hear back from everyone by tomorrow.

Meanwhile, per Exhibit 26, counsel for Duslak and Sesman contends as follows:

Duslak and Sesman recently became aware of improper motion
practice and a fraudulent affidavit in the underlying matter that
requires an amendment to the pleadings to add one party,
Amanda Davis, and to add claims against QBE and Sunrise regarding
these issues.

One of the improper motions in the underlying matter was a motion
for summary judgment by Sunrise and against Russo, wherein
Sunrise, through QBE’s hand-picked counsel, falsely claimed
Duslak and Sesman were not Sunrise employees. On August 10,
2018, in support of their Reply to Sunrise’s Motion for Summary
Judgment, Sunrise and QBE produced an affidavit from one
AMANDA DAVIS. See Affidavit, attached hereto as Exhibit “1.” Ms.
Davis’ affidavit fraudulently attested that “based upon…personal
knowledge” she knew that Counterclaimants Duslak and Sesman
were independent contractors and “kept their own hours, had their
own equipment and had a wide amount of discretion to perform their
own duties,” and that “Sunrise gave them basic projects such as lawn
maintenance and then they determined the means in which to go about
them.”

This affidavit by Ms. Davis was erroneous and fraudulent and QBE,
SUNRISE and AMANDA DAVIS knew that this affidavit was
untruthful in whole or in part.

Request is made this this Court take judicial notice of these documents as well as the

balance of documents filed and/or served in the parallel Federal Court proceeding.

Dated: March 20, 2021
MORALES FIERRO & REEVES

By: /s/ William C. Reeves
Ramiro Morales
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorneys for QBE

9A.App.2007

9A.App.2007
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MOTION Case No.: 2:20-cv-02104-RFB-EJY

William C. Reeves
State Bar No.8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Plaintiff/Counter-Defendant
QBE Insurance Corporation

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

QBE INSURANCE CORPORATION,

Plaintiff,

vs.

SIMONE RUSSO, et al.

Defendants.

)
)
)
)
)
)
)
)
)
)

Case No.: 2:20-cv-02104-RFB-EJY

EMERGENCY MOTION TO STAY
AND/OR EXTEND PRETRIAL
DEADLINES

FIRST REQUEST

ORAL ARGUMENT REQUESTED

and related cross-claims
)
)
)

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Plaintiff and Counter-Defendant QBE Insurance Corp. ("QBE") hereby moves on an

emergency basis to stay this case or, in the alternative, to extend all pretrial deadlines.

A Court's power to stay is incidental to the inherent power of every court to control the

disposition of the causes of action on its docket with economy of time and effort for itself, for

counsel, and for litigants. Short v. Sierra Nevada Corp., 2021 WL 735645 (D. Nev. 2021), see also

Leyva v. Certified Grocers of Cal., Ltd., 593 F.2d 857, 863-64 (9th Cir. 1979). Meanwhile,

emergency relief is available per Local Rule 7-4 based on a proper showing.

The requested stay and/or extend deadlines is made on an emergency basis based on the

following considerations:

• This matter is an insurance coverage dispute arising from a default judgment;

• As explained in a motion to dismiss filed with this Court, motions have been filed in

9A.App.2009

9A.App.2009
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MOTION Case No.: 2:20-cv-02104-RFB-EJY

the underlying matter challenging the default judgment as invalid and void.

See Dkt. Nos. 24, 38, 41.

• Per a March 3, 2021 hearing held in the underlying matter, the Court there took the

motions under submission with no timetable regarding the issuance of a ruling.

See Exhibit A.

• This Court recently scheduled dates that are close in proximity, including an April

2021 deadline for expert disclosures. Dkt. No. 44.

• Based on these deadlines, counsel for parties in this case have requested dates for

depositions and have threatened to unilaterally notice party depositions so as to cause

substantial work and burden to all parties and counsel. See Exhibit B.

• If the court in the underlying matter vacates the default judgment, the claims at

issue in this case become moot. Conversely, if the court in the underlying matter

affirms the default judgment, QBE's motion to dismiss becomes moot. Dkt. No. 24.

The preservation of judicial resources, therefore, is furthered by staying this case.

• Efforts to meet and confer regarding this issue have been unsuccessful despite best

efforts. See Exhibit B.

Contact information for counsel for all parties is as follows:

Counsel For Plaintiff QBE: William C. Reeves
Morales, Fierro & Reeves
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
702/699-7822

Counsel for Defendant Russo: David Sampson
L/O David Sampson
630 South 3rd Street
Las Vegas NV 89101
702/605-1099

Counsel for Defendants Duslak and Sesman: Kimball Jones
Bighorn Law
2225 E. Flamingo Road, Bldg 2
Las Vegas, NV 89119
702/541-9088

///

///

9A.App.2010

9A.App.2010
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MOTION Case No.: 2:20-cv-02104-RFB-EJY

Counsel for Third Party Defendant Sunrise Villas IX HOA: Shannon Splaine
Lincoln Gustafson
3960 Howard Hughes Pkwy., Suite 200
Las Vegas, NV 89169
702/257-1997

Accordingly, for the reasons set forth herein, it is respectfully requested that the motion be

granted and that either this case be stayed or the pretrial deadlines be extended.

Dated: March 4, 2021
MORALES FIERRO & REEVES

By /s/ William C. Reeves
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorneys for QBE Ins. Corp.

Supporting Declaration

I. William reeves, declare as follows:

1. I am an attorney with Morales Fierro & Reeves, counsel for Plaintiff.

2. The information set forth in the instant motion is true and correct based on personal

knowledge.

3. Efforts to meet and confer with counsel were unsuccessful as evidenced by Exhibit.

I declare that the foregoing is true and correct based on my own personal knowledge.

Executed in Concord, California on the date specified below.

Dated: March 4, 2021

William C. Reeves

9A.App.2011

9A.App.2011
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Lead Attorneys

 

Cross
Claimant

Bushbaker, Kevin Anthony P. Sgro
  Retained
702-384-9800(W)

 

Cross
Defendant

Cox Communications Las Vegas,
Inc.  Doing Business As  Cox
Communications

William A. Lemkul
  Retained
702-405-8100(W)

 

Cross
Defendant

IES Residential Inc William A. Lemkul
  Retained
702-405-8100(W)

 

Cross
Defendant

Scarcelli, J Chris David A. Clark
  Retained
7023822200(W)

 

Cross
Defendant

Sunrise Villas IX Homeowners Association Leonard T. Fink
  Retained
7028040706(W)

 

Defendant Bushbaker, Kevin Anthony P. Sgro
  Retained
702-384-9800(W)

 

Defendant Cox Communications Las Vegas,
Inc.  Doing Business As  Cox
Communications

William A. Lemkul
  Retained
702-405-8100(W)

 

Defendant Duslak, Richard

 

Defendant IES Residential Inc William A. Lemkul
  Retained
702-405-8100(W)

 

 

Defendant PWJames Management & Consulting LLC

 

Defendant Scarcelli, J Chris David A. Clark
  Retained
7023822200(W)

 

Defendant Sesman, Justin

 

Defendant Sunrise Villas IX Homeowners Association Leonard T. Fink
  Retained
7028040706(W)

 

9A.App.2013

9A.App.2013



3/4/2021 https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11766356&HearingID=205417181&SingleViewMode=Minutes

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=11766356&HearingID=205417181&SingleViewMode=Minutes 2/2

Intervenor QBE Insurance Corporation William C. Reeves
  Retained
7026997822(W)

 

Plaintiff Russo, Simone David F. Sampson
  Retained
702-605-1099(W)
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03/03/2021  All Pending Motions  (1:30 PM) (Judicial Officer Williams, Timothy C.)
 

  

Minutes
03/03/2021 1:30 PM

- APPEARANCES CONTINUED: Julie Funai, Esq. present for Deft.
Chris Scarcelli. Jennifer Arledge, Esq. present for Deft. Kevin
Bushbaker. DEFENDANT'S MOTION TO SET ASIDE AND/OR
AMEND JUDGMENT...JOINDER TO MOTION TO SET ASIDE
AND/OR AMEND JUDGMENT...PLAINTIFF'S MOTION TO
ENFORCE SETTLEMENT Hearing held telephonically. Colloquy
regarding impact of pending decision on QBE s Motion to Intervene
including pendency of related federal action. Mr. Reeves withdrew
joinder. Court so noted. Arguments by counsel regarding Motion to Set
Aside and Motion to Enforce. Court stated will review matters; decision
forthcoming. Court stated will first issue decision on pending Motion to
Intervene and may invite comment from moving counsel if granted.

 
  Parties Present

Return to Register of Actions

9A.App.2014

9A.App.2014
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William Reeves

From: David Sampson <davidsampsonlaw@gmail.com>

Sent: Thursday, March 04, 2021 10:22 AM

To: William Reeves

Cc: Kimball Jones; Shannon Splaine; Amanda Nalder; Erick Finch

Subject: Re: QBE v. Russo (Sunrise Villas HOA)

I do not see where anyone suggested that the pending motions "impact nothing". I do see where Mr. Jones said he does
not believe the pending motions are a sufficient basis to stay discovery.

Additionally I disagree with your assertion that Judge Williams gave "no timetable for a ruling". As I noted in my prior
email, "During the hearing yesterday Ms. Splaine advised Judge Williams of the looming deadlines in the Federal
action. Judge Williams said he would get a decision out in time to permit us to meet those deadlines. I agree that a stay
is not warranted."

My position on the matter has not changed.

Thank you,

Virus-free. www.avast.com

On Thu, Mar 4, 2021 at 10:13 AM William Reeves <wreeves@mfrlegal.com> wrote:

Not following.

Your colleague suggests that the pending motions before Judge Williams impact nothing (which is non-sensical and
absurd) while you ignore the fact that Judge Williams provided no timetable for a ruling.

Meanwhile, you have each asked for dates for depositions that will be unnecessary if the HOA's motion is granted.

Unless you each agree to stand down on depositions and written discovery until Judge Williams issues a ruling, we will
seek a stay.

I remain reachable per below at our CA office if either of you want to discuss. Thanks.

William C. Reeves

9A.App.2016

9A.App.2016
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MORALES • FIERRO • REEVES

600 S Tonopah Drive, Suite 300

Las Vegas, NV 89106

702/699-7822

CA Office:

2151 Salvio Street, Suite 280

Concord, CA 94520

925/288-1776

From: David Sampson [mailto:davidsampsonlaw@gmail.com]
Sent: Thursday, March 04, 2021 9:53 AM
To: William Reeves
Cc: Kimball Jones; Shannon Splaine; Amanda Nalder; Erick Finch
Subject: Re: QBE v. Russo (Sunrise Villas HOA)

During the hearing yesterday Ms. Splaine advised Judge Williams of the looming deadlines in the Federal action. Judge
Williams said he would get a decision out in time to permit us to meet those deadlines. I agree that a stay is not
warranted.

Thank you,

Virus-free. www.avast.com

On Thu, Mar 4, 2021 at 9:18 AM William Reeves <wreeves@mfrlegal.com> wrote:

With the understanding that your position below was expected, let me know if you wish to expound on your position
below since we believe strongly otherwise and will be involving the Court.

I am reachable per below if you would like to discuss.

9A.App.2017

9A.App.2017
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Thanks.

William C. Reeves

MORALES • FIERRO • REEVES

600 S Tonopah Drive, Suite 300

Las Vegas, NV 89106

702/699-7822

CA Office:

2151 Salvio Street, Suite 280

Concord, CA 94520

925/288-1776

From: Kimball Jones [mailto:kimball@bighornlaw.com]
Sent: Thursday, March 04, 2021 9:01 AM
To: William Reeves
Cc: Shannon Splaine; Amanda Nalder; Erick Finch; David Sampson
Subject: Re: QBE v. Russo (Sunrise Villas HOA)

Thank you for the update. Regarding any hold or stay, I disagree that the
pending decision by the state court is a sufficient basis to stay any
discovery.

On Thu, Mar 4, 2021 at 7:31 AM William Reeves <wreeves@mfrlegal.com> wrote:

As you likely heard, the Court in the underlying matter took the pending motions under submission with no timetable.

Given that the claims at issue in this case are all derivative of and contingent on the the outcome of these motions, we
propose a hold on discovery until the Court rules.

9A.App.2018

9A.App.2018
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David/Kimball - Please advise if you will stipulate to a hold on discovery. If not, we will involve the Court.

All rights remain reserved.

William C. Reeves

MORALES • FIERRO • REEVES

600 S Tonopah Drive, Suite 300

Las Vegas, NV 89106

702/699-7822

CA Office:

2151 Salvio Street, Suite 280

Concord, CA 94520

925/288-1776

From: Kimball Jones [mailto:kimball@bighornlaw.com]
Sent: Monday, March 01, 2021 12:40 PM
To: David Sampson
Cc: William Reeves; Shannon Splaine; Amanda Nalder; Erick Finch
Subject: Re: Russo

Greetings everyone,

We need dates as soon as possible for the depositions of the following
individuals:

QBE

9A.App.2019

9A.App.2019
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30(b)(6) Witness

Any/All Claims Handlers involved in the handling of Dr. Russo's claim.

Sunrise

30(b)(6) Witness

President Rita Ehresman

Vice President Marie Spencer

Secretary John Morales

Additionally, Amanda Davis, Penny Frederick and Allan Frederick were
employed by PW James and either claimed to have relevant knowledge
or were present at relevant Sunrise board meetings. Please advise if
QBE or Sunrise intend to represent them related to this case and/or if
you have possession of their contact information. Also, I do not know
who we should go to for the deposition of Leonard Fink, Esq., as he was
hired/paid by QBE, but represented Sunrise. Please advise regarding the
same.

If we do not hear back regarding availability for the 30(b)(6) and other
party depositions noted above by Monday, March 8, 2021, we will
schedule the same at our convenience. If we do not hear back regarding
Amanda, Penny and/or Allan, we will reach out and schedule the same
directly.

9A.App.2020

9A.App.2020
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If there is any concern or misunderstanding, please let me know as soon
as possible.

On Mon, Mar 1, 2021 at 11:30 AM David Sampson <davidsampsonlaw@gmail.com> wrote:

In today's hearing with the Magistrate you mentioned having sent discovery that may relate to whether the underlying
judgment is void. Our office has not received any discovery requests directed to Dr. Russo. We did receive a copy of
discovery requests that were directed to Defendants Duslak and Sesman. If there has been any discovery directed to
Dr. Russo please provide us with a copy of the same.

In copying this email to all involved parties, we also note that we have not received any discovery from any party that
was directed to Dr. Russo. If any such discovery has in fact been sent, please provide us with a copy of the same.

Thank you,

--

David Sampson, Esq.

Certified Personal Injury Specialist (Nevada Justice Association, State Bar of Nevada)

Trial Lawyer of the Year (Nevada Reptile Trial Lawyers 2017)

The Law Office of David Sampson,
LLC.
630 S. 3rd St.

Las Vegas NV 89101

Phone: (702) 605-1099

Fax: (888) 209-4199

9A.App.2021

9A.App.2021
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The sender of this confidential communication intends it to be privileged pursuant to applicable law. This email message, including
any attachments, may contain material that is confidential, privileged, attorney work product and/or otherwise exempt from
disclosure under applicable law, and is intended for the sole use of the intended recipient, regardless of whom it is addressed to.
Any receipt, review, reliance, distribution, forwarding, copying, dissemination or other use of this communication by any party other
than the intended recipient or its employees, officers and/or agents, without the express permission of the sender is strictly
prohibited. If you are not the intended recipient and have received this message, please immediately contact the sender and
destroy any and all contents.

This communication in no way constitutes an attorney/client agreement, and no such attorney/client relationship arises unless and
until an attorney/client contract is signed by the attorney and client.

Thank you.

--

Very Warmest Regards,

Kimball Jones, Esq.

BIGHORN LAW

2225 E. Flamingo Ave.

Bld 2, Ste 300

Las Vegas, NV 89119

P: 702-333-1111

F: 702-507-0092

kimball@bighornlaw.com

www.bighornlaw.com

--

9A.App.2022

9A.App.2022
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Very Warmest Regards,

Kimball Jones, Esq.

BIGHORN LAW

2225 E. Flamingo Ave.

Bld 2, Ste 300

Las Vegas, NV 89119

P: 702-333-1111

F: 702-507-0092

kimball@bighornlaw.com

www.bighornlaw.com

--

David Sampson, Esq.

Certified Personal Injury Specialist (Nevada Justice Association, State Bar of Nevada)

Trial Lawyer of the Year (Nevada Reptile Trial Lawyers 2017)

The Law Office of David Sampson,
LLC.
630 S. 3rd St.

Las Vegas NV 89101

Phone: (702) 605-1099

Fax: (888) 209-4199

9A.App.2023

9A.App.2023



9

The sender of this confidential communication intends it to be privileged pursuant to applicable law. This email message, including any
attachments, may contain material that is confidential, privileged, attorney work product and/or otherwise exempt from disclosure
under applicable law, and is intended for the sole use of the intended recipient, regardless of whom it is addressed to. Any receipt,
review, reliance, distribution, forwarding, copying, dissemination or other use of this communication by any party other than the
intended recipient or its employees, officers and/or agents, without the express permission of the sender is strictly prohibited. If you
are not the intended recipient and have received this message, please immediately contact the sender and destroy any and all
contents.

This communication in no way constitutes an attorney/client agreement, and no such attorney/client relationship arises unless and
until an attorney/client contract is signed by the attorney and client.

Thank you.

Virus-free. www.avast.com

--
David Sampson, Esq.
Certified Personal Injury Specialist (Nevada Justice Association, State Bar of Nevada)
Trial Lawyer of the Year (Nevada Reptile Trial Lawyers 2017)

The Law Office of David Sampson,
LLC.
630 S. 3rd St.
Las Vegas NV 89101
Phone: (702) 605-1099
Fax: (888) 209-4199

The sender of this confidential communication intends it to be privileged pursuant to applicable law. This email message, including any
attachments, may contain material that is confidential, privileged, attorney work product and/or otherwise exempt from disclosure under
applicable law, and is intended for the sole use of the intended recipient, regardless of whom it is addressed to. Any receipt, review,
reliance, distribution, forwarding, copying, dissemination or other use of this communication by any party other than the intended
recipient or its employees, officers and/or agents, without the express permission of the sender is strictly prohibited. If you are not the
intended recipient and have received this message, please immediately contact the sender and destroy any and all contents.

This communication in no way constitutes an attorney/client agreement, and no such attorney/client relationship arises unless and until
an attorney/client contract is signed by the attorney and client.

Thank you.

9A.App.2024

9A.App.2024
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SHANNON G. SPLAINE, ESQ. 
Nevada Bar No. 8241  
LINCOLN, GUSTAFSON & CERCOS, LLP 
ATTORNEYS AT LAW 
3960 Howard Hughes Parkway, Suite 200 
Las Vegas, Nevada 89169 
Telephone: (702) 257-1997 
Facsimile:    (702) 257-2203 
ssplaine@lgclawoffice.com  
 
Attorneys for Third-Party Defendant,  
SUNRISE VILLAS IX HOMEOWNERS’ ASSOCIATION  
 
 
 
 
 

UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 

 
QBE INSURANCE CORPORATION, 
individually,  

 
Plaintiff, 

 
v. 
 
SIMONE RUSSO, RICHARD DUSLAK and 
JUSTIN SESMAN,        
 

Defendants.  
 

 
 
 

CASE NO.: 2:20-cv-02104-RFB-EJY  
 
 
THIRD-PARTY DEFENDANT SUNRISE 
VILLAS IX HOMEOWNERS’ 
ASSOCIATION’S JOINDER TO 
PLAINTIFF/COUNTER-DEFENDANT 
QBE INSURANCE CORPORATION’S 
EMERGENCY MOTION TO STAY 
AND/OR EXTEND PRETRIAL 
DEADLINES  
 
FIRST REQUEST  
 
ORAL ARGUMENT REQUESTED  

 
RICHARD DUSLAK and JUSTIN SESMAN,  
 

Counterclaimants,   
 
v. 
 
QBE INSURANCE CORPORATION,   
 

Counterdefendant. 
 

 

 
RICHARD DUSLAK and JUSTIN SESMAN, 
 
             Third-Party Plaintiffs, 
 
v. 
 
COMMUNITY ASSOCIATION 
UNDERWRITERS OF AMERICA, INC.; 
SUNRISE VILLAS IX HOMEOWNERS’ 

  

9A.App.2026

9A.App.2026



ASSOCIATION; DOES I-X AND ROE 
BUSINESS ENTITIES I-X, 
 
                  Third-Party Defendants.  
 

 

COME NOW, Third-Party Defendant, SUNRISE VILLAS IX HOMEOWNERS’ 

ASSOCIATION (“SUNRISE”), by and through its counsel of record, the law firm of LINCOLN, 

GUSTAFSON & CERCOS, LLP, and hereby joins Plaintiff/Counter-Defendant QBE INSURANCE 

CORPORATION’s Emergency Motion to Stay and/or Extend Pretrial Deadlines [Dkt. No. 45], filed 

March 4, 2021.   

The arguments presented to the Court in Plaintiff/Counter-Defendant QBE INSURANCE 

CORPORATION’s Emergency Motion to Stay and/or Extend Pretrial Deadlines are equally 

applicable to SUNRISE. This Joinder incorporates and asserts all the arguments contained in 

Plaintiff/Counter-Defendant QBE INSURANCE CORPORATION’s Emergency Motion to Stay 

and/or Extend Pretrial Deadlines, as though fully restated herein.  

As mentioned during the recent Court hearing, SUNRISE filed its Answer to the Third-Party 

Complaint on February 3, 2021.  Thus, SUNRISE is a new party to the case.  As mentioned during the 

hearing earlier this week: 

• Prior to filing its Answer, SUNRISE counsel asked the other parties about additional 

time as a new party, which were denied by the other defense parties;   

• To date, DUSLAK and SESMAN have not provided any medical records to support 

their $1 million damages claim for mental pain, suffering and anguish which are alleged 

against SUNRISE; 

• DUSLAK and SESMAN’s failure to provide any medical records or evidence to 

support the alleged personal injury related claims prevents SUNRISE from assessing 

the alleged claims and prejudices SUNRSIE from being unable to determine which 

medical experts, if any, are necessary to respond to the claims, conduct any IMEs, and 

prepare expert reports by the current deadline; 

• SUNRISE is being rushed to search for records, assess any privilege that many be 

involved due to the private financial information of those living in the community, 

9A.App.2027

9A.App.2027



efforts to locate former board members and potential witnesses to matters and claims 

that are up to seven years ago to address the claims in this case to prepare for expert 

reports approximately two months after SUNRISE filed its appearance;  

• DUSLAK and SESMAN have failed to allege with specificity the fraud allegations that 

will be subject to motion practice as to the claims against the HOA as to when they 

allegedly advised the HOA of the lawsuit and the alleged response to determine if such 

persons had authority to bind the HOA; and 

• DUSLAK and SESMAN have not provided any tax returns, W2s, check stubs or other 

records to support the claims against SUNRISE despite affirmative claims in the 

pleadings that they were provided such documents. 

The State Court had not ruled on the Motion to Intervene by QBE prior to the hearing 

yesterday.  Due to the pending Federal Court deadlines, SUNRISE advised the State Court of the 

urgency of the motions being heard and a ruling.  The State Court took the matter under advisement, 

but noted that the Court will rule on the Motion to Intervene first, and if granted, will allow for 

additional oral arguments by QBE before any rulings on the other matters.  Thus, it is possible that a 

ruling will not be provided for a few weeks, which impacts SUNRISE as it is being rushed to conduct 

discovery, locate witnesses, produce records, and determine expert needs in an extremely expedited 

manner.  The impact of the State Court rulings significantly affect SUNRISE, because SUNRISE 

believed it resolved the claims, yet is being sued a second time for released claims and liability.   

SUNRISE reserves the right to bring any oral arguments of counsel at the time of the hearing 

on this matter that may be permitted by the Court. 

DATED this 5th day of March, 2021.  
 

LINCOLN, GUSTAFSON & CERCOS, LLP 
 
/s/ Shannon G. Splaine 
_______________________________________                           
SHANNON G. SPLAINE, ESQ. 
Nevada Bar No. 8241  
3960 Howard Hughes Parkway, Suite 200 
Las Vegas, Nevada 89169 
Attorneys for Third-Party Defendant, 
SUNRISE VILLAS IX HOMEOWNERS’ 
ASSOCIATION   
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Marc J. Derewetzky, Esq. 
Ramiro Morales, Esq.  
William C. Reeves, Esq.  
600 S. Tonopah Drive, Suite 300 
Las Vegas, NV  89106 
mderewetzky@mfrlegal.com 
rmorales@mfrlegal.com 
wreeves@mfrlegal.com 
Attorneys for QBE Insurance Corporation 
 
David F. Sampson, Esq. 
LAW OFFICE OF DAVID SAMPSON, LLC 
630 S. 3rd Street 
Las Vegas, NV  89101 
davidsampsonlaw@gmail.com 
Attorneys for Simone Russo 
 
Kimball J. Jones, Esq. 
Evan K. Simonsen, Esq.  
BIGHORN LAW 
2225 E. Flamingo R., Bldg. 2, Ste. 300 
Las Vegas, NV  89119 
kimball@bighornlaw.com 
evans@bighornlaw.com 
Attorneys for Richard Duslak and Justin Sesman 
 
    

 
/s/ Staci D. Ibarra 

      ____________________________________ 
Staci D. Ibarra, an employee 
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REPLY Case No.: 2:20-cv-02104-RFB-EJY

William C. Reeves
State Bar No.8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Plaintiff/Counter-Defendant
QBE Insurance Corporation

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

QBE INSURANCE CORPORATION,

Plaintiff,

vs.

SIMONE RUSSO, et al.

Defendants.

)
)
)
)
)
)
)
)
)
)

Case No.: 2:20-cv-02104-RFB-EJY

REPLY TO RESPONSE TO EMERGENCY
MOTION TO STAY AND/OR EXTEND
PRETRIAL DEADLINES

DATE: March 19, 2021
TIME: 2:00 p.m.1

and related cross-claims
)
)
)

Plaintiff and Counter-Defendant QBE Insurance Corp. ("QBE") hereby files the following

reply brief in connection with its emergency motion to stay this case or, in the alternative, to extend

all pretrial deadlines. Dkt. No. 45.

Introduction

While the parties agree that this Court has substantial discretion to manage this case in the

manner it deems appropriate and warranted, disagreement exists regarding if and how that

discretion should be exercised.

Defendant Russo contends that no stay is warranted because, in his view, it is preordained

that the State Court will deny the motions seeking to enforce the settlement and set aside the

judgment. Meanwhile, Defendants Duslak and Sesman also opine that the motions will be denied

1 Counsel for QBE has a conflict with the hearing this Court set by virtue of a binding arbitration. Counsel has raised
the issue with all parties and will meet and confer regarding this issue.
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(ostensibly justifying why they have inexplicably not joined in the efforts to set aside the judgment

entered against them) while separately suggesting that claims asserted in this case are unaffected by

the judgment such that they will remain to be adjudicated even if the State Court sets aside the

judgment.

Neither position is valid and/or warrants the denial of QBE's motion.

While Russo, Duslak and Sesman all believe the motions pending before the State Court will

all be denied, each must necessarily concede that this has not yet occurred while the State Court has

not provided a timetable for issuing a ruling. See Exhibits C-E attached hereto. It is precisely this

delay coupled with the lack of any timetable that serve as the basis for the relief requested.

Stated otherwise, the fact that no ruling has yet issued serves as the core and central basis for the

relief requested. As the delay itself is undisputed, a stay is warranted.

Meanwhile, the separate argument that Duslak and Sesman have asserted claims in this case

that will survive even if the judgment is set aside is belied by their pleading and the allegations

asserted therein. Dkt. No. 19. As reflected in the pleading, the judgment serves as the crux of all

relief requested. Of significance, neither Duslak nor Sesman have alleged that they have incurred

and/or paid any sums in connection with the judgment as well as any other aspect of the State Court

matter. Given this, all claims at issue are derivative of the judgment itself.

Even assuming otherwise, no conceivable prejudice exists to staying this case pending the

outcome of the motions pending before the State Court. In contrast, substantial prejudice exists to

QBE and the HOA if each is required to litigate in a circumstance in which the claims at issue may

cease to be valid. Candidly and despite their protestations, Russo, Duslak and Sesman will likewise

be prejudiced if this case proceeds and the judgment is set aside.

At bottom, stays are intended to address circumstances in which preservation of resources is

warranted. In this case, a hold on aggressive litigation while motions remain pending before the

State Court that could obviate any need to litigate itself makes sense for a myriad of reasons,

including efficiency, prejudice and preservation of resources.

Accordingly, for the reasons set forth herein, it is respectfully requested that the motion be

granted such that this matter is stayed.
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Discussion

As conceded by Russo, Duslak and Sesman, a Court's power to stay is incidental to the

inherent power of every court to control the disposition of the causes of action on its docket with

economy of time and effort for itself, for counsel, and for litigants. Short v. Sierra Nevada Corp.,

2021 WL 735645 (D. Nev. 2021), see also Leyva v. Certified Grocers of Cal., Ltd., 593 F.2d 857,

863-64 (9th Cir. 1979).

In opposing the relief requested, Russo argues that since the underlying case involves

differing parties, a stay is unwarranted. In making this argument, however, Russo ignores that the

dispute between the parties is entirely based on and derivative of the judgment. Given this, if the

judgment is set aside, Russo's claims become moot and therefore fail, a strong consideration that

weighs heavily in favor of a stay.

While Duslak and Sesman contend that "no reasonable chance" exists to set aside the

judgment while QBE and the HOA strongly contend otherwise, the fact that the parties have

differing views does not bear on the relief requested. Rather, the request that this matter be stayed

is based on the fact that differing views exist such that motions remain pending in connection with

the State Court matter.

As stated, the outcome of these motions directly impact the claims at issue in this case as the

claims at issue in this case are derivative of the judgment such that the outcome of the motions

directly impacts whether the claims at issue remain ripe or become moot. A stay pending the

outcome of the motions is both logical and reasonable.

The reliance by Duslak and Sesman to decisional law of the Nevada Supreme Court is

puzzling since this matter is pending in Federal Court. Similarly, their citation to the U.S. Supreme

Court's Nken v. Holder decision is misplaced since the case involved an asylum application and not

a civil dispute arising from a contested judgment.

Regardless, even assuming a four (4) part test applies, each prong weighs in favor of

granting the stay:

Prong 1: Whether the claims at issue become moot if the judgment is set aside.

Answer: Yes All claims at issue in this case are derivative of the judgment as no claims

9A.App.2055

9A.App.2055



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4
REPLY Case No.: 2:20-cv-02104-RFB-EJY

have been asserted in this case that are independent of the judgment. If the judgment is set aside,

the claims at issue in this case will cease to be ripe and will instead be moot.

Prong 2: Will QBE and the HOA sustain harm if the matter is not stayed.

Answer: Yes. Russo, Duslak and Sesman all seek to to depose multiple individuals while

the expert disclosure is next month. Substantial prejudice will result if this discovery proceeds and

the judgment is ultimately set aside.

Prong 3: Will Russo, Duslak and Sesman be harmed if the matter is stayed.

Answer: No. Each seeks monetary damages without any allegation that any sums have been

actually incurred and/or paid. A stay will have no meaningful impact.

Prong 4: Are QBE and the HOA likely to prevail.

Answer: Yes. As the arguments regarding why the judgment should be set aside, QBE

incorporates by reference herein the entirety of Dkt. No. 24-1, exhibit B thereto and Dkt. No. 41-1,

exhibits C-F. QBE likewise requests that this Court take into consideration the positions set forth in

Exhibits C-E attached hereto.

Conclusion

For the reasons set forth herein, request is made that this Court stay this matter pending the

outcome of the motions filed in the State Court matter.

Dated: March 11, 2021
MORALES FIERRO & REEVES

By /s/ William C. Reeves
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorneys for QBE Ins. Corp.

Supporting Declaration

I. William Reeves, declare as follows:

1. I am an attorney with Morales Fierro & Reeves, counsel for Plaintiff.

2. The information set forth in the instant motion is true and correct based on personal

knowledge.
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3. Attached hereto as Exhibits C-E are true and correct copies of the following briefs

filed with the State Court:

Exhibit C Post Trial Brief filed by Russo

Exhibit D Opposition to Post Trial Brief filed by the HOA

Exhibit E Reply to the Post Trial Brief filed by Russo

I declare that the foregoing is true and correct based on my own personal knowledge.

Executed in Concord, California on the date specified below.

Dated: March 11, 2021

William C. Reeves
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William Reeves

From: Kimball Jones <kimball@bighornlaw.com>

Sent: Thursday, March 18, 2021 5:05 PM

To: William Reeves; Shannon Splaine; Amanda Nalder; David Sampson; Erick Finch

Subject: SAO to Add 3rd Party Defendant

Good Afternoon Everyone,

My clients are seeking to amend their pleadings to add claims against PW
James and Amanda Davis based on pleadings and an affidavit in the
underlying case. Please advise if your clients are agreeable to stipulate to
the same. I will need to file a motion for the same if I do not hear back
from everyone by tomorrow.

--

Very Warmest Regards,

Kimball Jones, Esq.
BIGHORN LAW
2225 E. Flamingo Ave.
Bld 2, Ste 300
Las Vegas, NV 89119
P: 702-333-1111
F: 702-507-0092
kimball@bighornlaw.com
www.bighornlaw.com
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