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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint 4/6/17 1 1-9 
 
2. Motion to Amend Complaint 11/29/17 1 10-16 
 
  Exhibit 1: Amended Complaint  1 17-25 
  [November 27, 2017] 
 
3. Supplement to Motion to Amend 12/22/17 1 26-31 
 Complaint 
 
  Exhibit 1: Amended Complaint  1 32-41 
 
4. Court Minutes re Plaintiff’s 1/16/18 1 42 
 Motion to Amend Complaint 
 
5. Amended Complaint 1/16/18 1 43-51 
 
6. Defendant Sunrise Villas IX 2/6/18 1 52-59 
 Homeowners Association’s  
 Answer to Plaintiff’s Amended 
 Complaint 
 
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61 
 Amend Complaint 
 
8. Summons [Richard Duslak] 2/15/18 1 62-63 
 
9. Defendant Sunrise Villas IX 7/10/18 1 64-75 
 Homeowners Association’s 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Al  1 76-78 
  Stubblefied in Support of 
  Sunrise Villas IX Homeowners 
  Association’s Motion for 
  Summary Judgment 
  [July 6, 2018] 
 
  Exhibit B: Declaration of   1 79-132 
  Covenants, Conditions and 
  Restrictions for Sunrise Villas IX 
 
  Exhibit C: Amended Complaint  1 133-142 
  [January 16, 2018] 
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ii 
 

 
(Cont. 9) Exhibit D: Amendment No. 8  1 143-145 
  to the CC&Rs of Sunrise 
  Villas IX Homeowners 
  Association 
 
 10. Plaintiff’s Opposition to Defendant 7/27/18 1 146-159 
 Sunrise Villas IX HOA’s Motion 
 for Summary Judgment 
 
  Exhibit 1: Affidavits of Simone  1 160-170 
  Russo, M.D. and Barbara Russo 
 
  Exhibit 2: Sunrise Villas IX  1 171-185 
  Homeowners Association Inc. 
  Amendments to Covenants, 
  Conditions and Restrictions 
  Approved April 22, 1983 by 
  Action of the Board of Directors 
 
  Exhibit 3: Recorded Interview  1 186-191 
  of J&G Lawn Maintenance 
  Employee, Tom Bastian 
  11/30/2016 
 
11. Supplement to Plaintiff’s Opposition 7/30/18 1 192-194 
 to Defendant Sunrise Villas IX 
 HOA’s Motion for Summary  
 Judgment 
 
  Exhibit 1: Affidavits of Simone  1 195-205 
  Russo, M.D. and Barbara Russo 
  [July 27, 2018] 
 
12. Defendant Sunrise Villas IX 8/10/18 1 206-216 
 Homeowners Association’s 
 Omnibus Reply in Support of its 
 Motion for Summary Judgment 
 
  Exhibit A: Affidavit of Amanda  1 217-219 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
13. Order Denying Defendant’s Motion 9/26/18 1 220-221 
 for Summary Judgment 
 
14. Notice of Entry 9/26/18 1 222-224 
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iii 
 

 
(Cont. 14) Exhibit 1: Order Denying  1 225-227 
  Defendant’s Motion for 
  Summary Judgment 
 
15. Amended Order Denying Sunrise 11/20/18 1 228-229 
 Villas IX Homeowners Association’s 
 Motion for Summary Judgment 
 
16. Notice of Entry of Amended Order 11/30/18 1 230-232 
 Denying Sunrise Villas IX 
 Homeowners Association’s Motion 
 for Summary Judgment 
 
  Exhibit A: Amended Order  1 233-235 
  Denying Sunrise Villas IX 
  Homeowners Association’s 
  Motion for Summary Judgment 
  [November 20, 2018] 
 
17. Default [Richard Duslak] 9/4/19 1 236-237 
 
18. Summons [Justin Sesman] 9/5/19 1 238-239 
 
19. Default [Justin Sesman] 9/13/19 1 240-241 
 
20. Defendants / Cross-Defendants 10/16/19 2 242-252 
 Cox Communications Las Vegas, 
 Inc. dba Cox Communications 
 and IES Residential, Inc.’s (1) 
 Motion for Determination of Good 
 Faith Settlement and (2) Motion 
 for Summary Judgment 
 
  Exhibit 1: Defendant  2 253-262 
  Bushbaker’s Answer and 
  Cross-Claim Against Cox 
  Communications 
  [May 17, 2017] 
 
  Exhibit 2: Defendant / Cross-  2 263-273 
  Defendant J. Chris Scarcelli’s 
  Answer to Defendant / Cross- 
  Claimant Kevin Bushbaker’s 
  Amended Cross-Claim and 
  Cross-Claims Against Cox 
  Communications, Sunrise  
  Villas IX Homeowners 
  Association, J&G Lawn 
  Maintenance and PWJAMES 
  Management & Consulting, LLC  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

iv 
 

 
21. Defendant Sunrise Villas IX 10/17/19 2 274-276 
 Homeowners Association’s 
 Joinder to Defendants, IES 
 Residential, Inc. and Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications’ Motion 
 for Determination of Good Faith 
 Settlement 
 
22. Court Minutes re Defendants /  10/18/19 2 277 
 Cross-Defendants Cox 
 Communication Las Vegas, Inc. 
 dba Cox Communications and 
 IES Residential, Inc.’s (1) Motion 
 for Determination of Good Faith 
 Settlement and (2) Motion for 
 Summary Judgment 
 
23. Application for Judgment by Default 10/31/19 2 278-282 
 
24. Notice of Hearing Re: Default 10/31/19 2 283-284 
 
117.* Plaintiff’s Motion to Compel  11/1/19 17 3751-3770 
 Settlement on Order Shortening 
 Time 
 
  Exhibit 1: Email from Fink  17 3762-3768 
  (Sunrise) Re: proposed release 
  and waiting for carrier to sign 
  off  
 
  Exhibit 2: Email from Turtzo  17 3769-3770 
  (Cox) re: also waiting for 
  approval of the release 
 
25. Order Granting Defendant / Cross- 11/7/19 2 285-287 
 Defendants Cox Communications 
 Las Vegas, Inc. dba Cox  
 Communications and IES Residential, 
 Inc.’s Motion for Determination of 
 Good Faith Settlement 
 
  

 
* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to 
the appendix after the first 17 volumes were complete and already numbered 
(3,750 pages) 
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26. Notice of Entry Order Granting  11/8/19 2 288-290 
 Defendant / Cross-Defendant, Cox 
 Communications Las Vegas, Inc. 
 dba Cox Communications and  
 IES Residential, Inc.’s Motion for 
 Determination of Good Faith 
 Settlement 
 
  Order Granting Defendant /   2 291-293 
  Cross-Defendants Cox 
  Communications Las Vegas, 
  Inc. dba Cox Communications 
  And IES Residential, Inc.’s 
  Motion for Determination of 
  Good Faith Settlement 
  [November 11, 2019] 
 
27. Court Minutes Re: Plaintiff’s 12/17/19 2 294 
 Application for Judgment by 
 Default 
 
28. Default Judgment 12/17/19 2 295-296 
 
29. Notice of Entry 12/17/19 2 297-299 
 
  Exhibit 1: Default Judgment  2 300-302 
  [December 17, 2019] 
 
30. Register of Actions [Minutes Re: 12/17/19 2 303-304 
 Motion for Default Judgment] 
 
31. Civil Order to Statistically Close 5/14/20 2 305 
 Case 
 
32. Plaintiff’s Motion for Judicial  11/2/20 2 306-310 
 Assignment of Cause of Action 
 
33. QBE Insurance Corporations 11/16/20 2 311-327 
 Motion to Intervene and Opposition 
 to Motion to Assign Rights Against 
 QBE 
 
  Exhibit A: Complaint for  2 328-333 
  Declaratory Relief 
  [November 16, 2020] 
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vi 
 

 
(Cont. 33) Exhibit B: Declaration of  2 334-337 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
34. QBE Insurance Corporation’s 11/17/20 2 338-352 
 Amended Motion to Intervene 
 and Opposition to Motion to Assign 
 Rights Against QBE 
 
  Exhibit A: Complaint for  2 353-358 
  Declaratory Relief 
  [November 16, 2020] 
 
  Exhibit B: Declaration of  2 359-361 
  Duane Butler in Support of 
  QBE Insurance Corporation’s 
  Motion to Intervene and 
  Opposition to Motion to  
  Assign Rights Against QBE 
  [November 16, 2020] 
 
  Exhibit C: Settlement  2 362-386 
  Agreement and Release 
  [November 17, 2020] 
 
35. Opposition to Non-Party QBE 11/25/20 2 387-397 
 Insurance Corporation’s Motion 
 to Intervene and Formal Withdrawal 
 of Plaintiff’s Motion for Judicial 
 Assignment of Cause of Action 
 
  Exhibit 1: Defendant Sunrise  2 398-406 
  Villas IX Homeowner 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of  
  Interrogatories [March 2, 2018] 
 
  Exhibit 2: Motion to Amend  2 407-423 
  Complaint [November 29, 2017] 
 
  Exhibit 3: Amended Complaint  2 424-433 
  [January 16, 2018] 
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vii 
 

 
(Cont. 35) Exhibit 4: Letter dated   2 434-435 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 5: Letter dated  2 436-437 
  November 4, 2020 regarding 
  litigation against Sesman, 
  Duslak, and PW James 
  Management & Consulting 
 
  Exhibit 6: Summons for  2 438-440 
  Justin Sesman [January 16, 2018] 
 
  Exhibit 7: Default for  2 441-443 
  Justin Sesman 
  [September 13, 2019] 
 
36. QBE Insurance Corporation’s  12/8/20 2 444-446 
 Withdrawal of its Amended 
 Motion to Intervene 
 
  Exhibit A: Stipulation between  2 447-449 
  Sunrise Villas IX Homeowners 
  Association and Simone Russo 
  Related to Case A-17-753606 
  (Simone Russo v. Cox 
  Communications Las Vegas, Inc.) 
  [December 8, 2020] 
 
37. Motion to Intervene to Enforce 1/4/21 2 450-457 
 Settlement 
 
  Exhibit 1: Settlement  2 458-481 
  Agreement and Release 
 
  Exhibit 2: Simone Russo’s  3 482-511 
  Answer to Plaintiff’s Complaint 
  for Declaratory Relief and 
  Counterclaim 
  [December 22, 2020] 
 
  Exhibit 3: Simone Russo’s  3 512-546 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
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viii 
 

 
38. Clerk’s Notice of Nonconforming 1/7/21 3 547-549 
 Document 
 
39. Request for Hearing 1/7/21 3 550-551 
 [Motion to Intervene to Enforce 
 Settlement filed by Intervenor 
 QBE on 1/4/21] 
 
40. Defendant Sunrise Villas IX 1/7/21 3 552-554 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
41. Notice of Hearing Re: QBE 1/8/21 3 555 
 Insurance Corporation’s Motion 
 to Intervene to Enforce Settlement 
 
42. Opposition to Non-Party QBE 1/15/21 3 556-580 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Defendant Sunrise  3 581-589 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories 
 
  Exhibit 2: Letter dated   3 590-597 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s  3 598-634 
  Transcript of Motions dated 
  October 18, 2019 
 
  Exhibit 4: Settlement  3 635-658 
  Agreement and Release 
   
  Exhibit 5: Notice of Entry  3 659-665 
 
  Exhibit 6: Compliant for   3 666-671 
  Declaratory Relief 
  [November 16, 2020] 
 
  



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

ix 
 

 
(Cont. 42) Exhibit 7: Simone Russo’s  3 672-710 
  Answer to Plaintiff’s  4 711-846 
  Complaint for Declaratory 
  Relief and Counterclaim 
  [December 22, 2020] 
 
  Exhibit 8: Simone Russo’s  4 847-880 
  Answer to Plaintiff’s Amended 
  Complaint for Declaratory 
  Relief and Amended  
  Counterclaim 
  [December 30, 2020] 
 
  Exhibit 9: Answer, Counterclaim  4 881-920 
  and Third-Party Complaint 
  [January 4, 2021] 
 
  Exhibit 10: Voluntary Dismissal  4 921-922 
  of Russo’s Original Counterclaim 
  and Amended Counterclaim 
  [January 11, 2021] 
 
43. Amended Certificate of Service 1/19/21 4 923-924 
 [Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion  
 to Enforce Settlement] 
 
44. Plaintiff’s Supplement to Opposition 1/19/21 4 925-929 
 to Non-Party QBE Insurance 
 Corporation’s Second Motion to 
 Intervene and Motion to “Enforce” 
 Settlement 
 
45. Motion to Set Aside and/or Amend 1/21/21 4 930-941 
 Judgment 
 
  Exhibit 1: Reporter’s Transcript  5 942-968 
  of Hearing dated October 16, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  5  969-998 
  of Motions dated October 18, 
  2019 
 
  Exhibit 3: Plaintiff’s Motion to  5 999-1019 
  Compel Settlement on Order 
  Shortening Time 
  [November 1, 2019] 
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(Cont. 45) Exhibit 4: Reporter’s Transcript  5 1020-1066 
  of Hearing dated November 
  7, 2019 
 
  Exhibit 5: November 8, 2019  5 1067-1083 
  Email Correspondence 
 
  Exhibit 6: Reporter’s Transcript  5 1084-1116 
  of Hearing dated November 8, 
  2019 
 
  Exhibit 7: Settlement  5 1117-1140 
  Agreement and Release 
 
  Exhibit 8: Default Judgment  5 1141-1143 
  [December 17, 2019] 
 
  Exhibit 9: Court Minutes Re:  5 1144-1145 
  Plaintiff’s Application for 
  Judgment by Default 
  [December 17, 2019] 
 
  Exhibit 10: Answer, Counterclaim  5 1146-1185 
  and Third-Party Complaint 
  [January 4, 2021] 
 
46. Joinder to Motion to Set Aside 1/22/21 5 1186-1189 
 and/or Amend Judgment 
 
  Exhibit A: First Amended   6 1190-1197 
  Complaint for Declaratory 
  Relief [December 23, 2020] 
 
  Exhibit B: Simone Russo’s  6 1198-1213 
  Amended Answer to Plaintiff’s 
  Amended Complaint for 
  Declaratory Relief 
 
47. Motion to Enforce Settlement 1/22/21 6 1214-1222 
 
  Exhibit 1: Defendant Sunrise  6 1223-1231 
  Villas IX Homeowners  
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
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(Cont. 47) Exhibit 2: Letter dated   6 1232-1233 
  September 18, 2019 notifying 
  QBE that suit had been filed 
  against Duslak and Sesman 
 
  Exhibit 3: Reporter’s Transcript  6 1234-1270 
  of Motions dated October 18, 
  2019 
 
48. Notice of Hearing Re: Plaintiff’s 1/25/21 6 1271 
 Motion to Enforce Settlement 
 
49. Notice of Hearing Re: Defendant’s 1/25/21 6 1272 
 Motion to Set Aside and/or Amend 
 Judgment 
 
50. Request for Judicial Notice 1/26/21 6 1273-1274 
 
  Exhibit 1: Motion to Dismiss  6 1275-1281 
  [January 25, 2021] 
 
51. Association of Counsel for 2/1/21 6 1282-1284 
 Defendant Sunrise Villas IX 
 Homeowners Association 
 
 
52. Amended Association of Counsel 2/1/21 6 1285-1287 
 for Defendant Sunrise Villas IX 
 Homeowners Association 
 
53. Plaintiff’s Second Supplement to 2/1/21 6 1288-1293 
 Opposition to Non-Party QBE 
 Insurance Corporation’s Second 
 Motion to Intervene and Motion 
 to “Enforce” Settlement 
 
  Exhibit 1: Reporter’s Transcript  6 1294-1340 
  of Hearing dated November 7, 
  2019 
 
54. Opposition to Motion to Set Aside 2/1/21 6 1341-1363 
 and/or Amend Judgment 
 
  Exhibit 1: Reporter’s Transcript  6 1364-1400 
  of Motions dated October 18, 
  2019 
 
  Exhibit 2: Reporter’s Transcript  7 1401-1447 
  of Motions dated November 7, 
  2019 
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xii 
 

 
(Cont. 54) Exhibit 3: Settlement  7 1448-1471 
  Agreement and Release 
 
  Exhibit 4: Default Judgment  7 1472-1474 
  [December 17, 2019] 
 
55. Consolidated Brief Re: QBE’s 2/4/21 7 1475-1485 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
  Exhibit C: January 27, 2021  7 1486-1488 
  Email Correspondence 
 
  Exhibit D: January 29, 2021  7 1489-1494 
  Email Correspondence 
 
56. Defendant Sunrise HOA Villas IX 2/4/21 7 1495-1512 
 Homeowners Association’s  
 Consolidated Opposition to 
 Plaintiff’s Motions to Enforce  
 Settlement and Reply to QBE’s 
 Motion to Enforce 
 
  Motion to Set Aside and/or  7 1513-1524 
  Amend Judgment 
  [January 21, 2021] 
 
  Plaintiff’s Second Supplement  7 1525-1577 
  To Opposition to Non-Party 
  QBE Insurance Corporation’s 
  Second Motion to Intervene  
  and Motion to “Enforce” 
  Settlement [February 1, 2021] 
 
  Defendant Sunrise Villas IX  7 1578-1585 
  Homeowners Association’s 
  Second Supplemental Response 
  to Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
57. Errata to Defendant Sunrise HOA 2/4/21 7 1586-1588 
 Villas IX Homeowners 
 Association’s Consolidated 
 Opposition to Plaintiff’s Motion to 
 Enforce Settlement and Reply to 
 QBE’s Motion to Enforce as to 
 Exhibits Cover Sheets Only 
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xiii 
 

 
(Cont. 57) Exhibit 11: Motion to Set Aside  7 1589-1601 
  and/or Amend Judgment 
  [January 21, 2021] 
 
  Exhibit 12: Plaintiff’s Second  8 1602-1655 
  Supplement to Opposition to 
  Non-Party QBE Insurance  
  Corporation’s Second Motion 
  to Intervene and Motion to 
  “Enforce” Settlement 
  [February 1, 2021] 
 
  Exhibit 13: Defendant Sunrise  8 1656-1664 
  Villas IX Homeowners 
  Association’s Second 
  Supplemental Responses to 
  Plaintiff’s First Set of 
  Interrogatories [March 2, 2018] 
 
58. Suggestion of Death upon the  2/4/21 8 1665-1668 
 Record of Defendant J. Chris 
 Scarcelli Pursuant to NRCP 25(A) 
 
59. Minute Order Re: Hearing on  2/4/21 8 1669-1670 
 2/11/21 at 9:05 a.m. 
 
60. Defendant Sunrise Villas IX 2/5/21 8 1671-1673 
 Homeowners Association’s 
 Joinder to Intervene QBE 
 Insurance Corporation’s 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
61. Request for Judicial Notice in  2/9/17 8 1674-1676 
 Support of Consolidated Brief 
 Re: QBE’s Motion to Intervene 
 to Enforce Settlement and 
 Plaintiff’s Motion to Enforce 
 Settlement 
 
  Exhibit 14: Response to  8 1677-1821 
  Plaintiff’s / Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
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xiv 
 

 
62. Defendant Sunrise Villas IX 2/9/21 8 1822-1824 
 Homeowners Association’s 
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice in Support of 
 Consolidated Brief Re: QBE’s 
 Motion to Intervene to Enforce 
 Settlement and Plaintiff’s Motion 
 to Enforce Settlement 
 
63. First Supplement to Opposition 2/10/21 8 1825-1827 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
64. Request for Judicial Notice in 2/12/21 8 1828 
 Support of Opposition to Plaintiff’s 
 Motion to Enforce Settlement 
 
  Exhibit 15: Reply in Response  8 1829-1833 
  to Motion to Dismiss 
  [February 12, 2021] 
 
65. Reply to Opposition to Motion 2/17/21 8 1834-1844 
 to Enforce Settlement 
 
66. Errata to Reply to Opposition to 2/18/21 8 1845-1847 
 Motion to Enforce Settlement 
 
67. Second Supplement to Opposition  2/22/21 9 1848-1853 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Declaration of  9 1854-1855 
  Richard Duslak 
  [February 8, 2021] 
 
  Exhibit 2: PW James  9 1856-1877 
  Management & Consulting, LLC 
  Payroll Check Journal Report 
 
  Exhibit 3: Affidavit of Amanda  9 1878-1880 
  Davis in Support of Sunrise 
  Villas IX Homeowner’s 
  Association’s Motion for 
  Summary Judgment 
  [August 6, 2018] 
 
68. Minute Order Re: Hearing on  2/25/21 9 1881-1882 
 3/3/21 at 1:30 p.m. 
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xv 
 

 
69. Defendant Sunrise HOA Villas IX 2/25/21 9 1883-1892 
 Homeowners Association’s Reply 
 to Plaintiff’s Opposition to Motion 
 to Set Aside and/or Amend 
 Judgment 
 
  Exhibit A: Settlement   9 1893-1916 
  Agreement and Release 
 
  Exhibit B: March 28, 2007  9 1917-1919 
  article by Julie Sloan for 
  CNN Money regarding 
  AdvanstaffHR 
 
  Exhibit C: Webpage for  9 1920-1923 
  AdvanstaffHR 
 
70. Third Supplement to Opposition 2/25/21 9 1924-1927 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: February 25, 2021  9 1928-1930 
  Email Correspondence 
 
71. Fourth Supplement to Opposition 2/25/21 9 1931-1934 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit 1: Opinion, Jane Doe v.  9 1935-1962 
  La Fuente, Inc., 137 Nev.Adv.Op 
  3 (2021) 
 
72. Defendant Sunrise HOA Villas IX 3/2/21 9 1963-1968 
 Homeowners Association’s Reply 
 to Plaintiff’s Third and Fourth 
 Supplements to His Opposition 
 to Motion to Set Aside and/or 
 Amend Judgment 
 
  Exhibit A: March 1, 2021  9 1969-1971 
  Email Correspondence 
 
73. Motion for Substitution of Party 3/4/21 9 1972-1977 
 
74. Post Hearing Brief on Opposition 3/5/21 9 1978-1983 
 to Motion to Set Aside and/or 
 Amend Judgment 
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xvi 
 

 
75. Response to Plaintiff’s Post 3/9/21 9 1984-1988 
 Hearing Brief Re: Defendant’s 
 Motion to Set Aside the Judgment 
 
76. Opposition to Plaintiff’s Motion 3/11/21 9 1989-1993 
 to Substitute Undersigned Counsel 
 as Representative for Defendant 
 J. Chris Scarcelli 
 
77. Reply to Response to Post Hearing 3/11/21 9 1994-1999 
 Brief on Opposition to Motion to 
 Set Aside and/or Amend Judgment 
 
78. Reply to Opposition to Motion for 3/15/21 9 2000-2005 
 Substitution of Party 
 
79. Request for Judicial Notice 3/20/21 9 2006-2007 
 
  Exhibit 20: Emergency Motion  9 2008-2024 
  to Stay and/or Extend Pretrial 
  Deadlines [March 4, 2021] 
 
  Exhibit 21: Third-Party  9 2025-2029 
  Defendant Sunrise Villas IX 
  Homeowners’ Association’s 
  Joinder to Plaintiff/Counter- 
  Defendant QBE Insurance 
  Corporation’s Emergency 
  Motion to Stay and/or Extend 
  Pretrial Deadlines [March 5, 2021]  
 
  Exhibit 22: Opposition to  9 2030-2035 
  Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
  [March 10, 2021] 
 
  Exhibit 23: Response to  9 2036-2051 
  Plaintiff’s/Counter-Defendant’s 
  Emergency Motion to Stay and/or 
  Extend Pretrial Deadlines 
  [March 10, 2021]  
 
  Exhibit 24: Reply to Response  9 2052-2057 
  to Emergency Motion to Stay 
  and/or Extend Pretrial Deadlines 
 
  Exhibit 25: March 18, 2021  9 2058-2059 
  email from counsel for Duslak 
  and Sesman 
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xvii 
 

 
(Cont. 79) Exhibit 26: Counterclaimants’  10 2060-2114 
  Motion to Amend Answer, 
  Counterclaim and Third-Party 
  Complaint 
 
80. Defendant Sunrise Villas IX 3/22/21 10 2115-2117 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Request 
 for Judicial Notice 
 
81. Defendant Sunrise Villas IX 3/29/21 10 2118-2122 
 Homeowners Association’s 
 Addendum to its Joinder to 
 Intervenor QBE Insurance  
 Corporation’s Request for Judicial 
 Notice in Support of the Pending 
 Motions Re: Setting Aside the 
 Default and Settlement Agreement 
 
82. Reply to Sunrise’s Addendum to 3/29/21 10 2123-2131 
 QBE’s Request for Judicial Notice 
 
83. Supplement to Reply to Sunrise’s 3/30/21 10 2132-2136 
 Addendum to QBE’s Request for 
 Judicial Notice 
 
  Exhibit 1: Errata to Motion to  10 2137-2140 
  Compel Discovery Responses 
  (Document No. 55) 
 
84. Minute Order Re: Order Denying 3/31/21 10 2141-2142 
 Intervention 
 
85. Defendant Sunrise Villas IX 4/13/21 10 2143-2146 
 Homeowners Association’s 
 Request for Judicial Notice in 
 Support of the Pending Motions 
 Re Setting Aside the Default and 
 Settlement Agreement 
 
  Exhibit A: Third-Party Plaintiff  10 2147-2162 
  Richard Duslak’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of 
  Interrogatories [April 2, 2021] 
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xviii 
 

 
(Cont. 85) Exhibit B: Third-Party Plaintiff  10 2163-2178 
  Justin Sesman’s Answers to  
  Third-Party Defendant Sunrise 
  Villas IX Homeowners’ 
  Association’s First Set of  
  Interrogatories [April 2, 2021] 
 
  Exhibit C: Response to  10 2179-2290 
  Plaintiff’s/Counter-Defendant’s  11 2291-2323 
  Motion to Dismiss 
  [February 8, 2021] 
 
86. Reply to Sunrise’s Latest Request 4/15/21 11 2324-2329 
 for Judicial Notice 
 
  Exhibit 1: Response to  11 2330-2474 
  Plaintiff’s/Counter-Defendant’s 
  Motion to Dismiss 
  [February 8, 2021] 
 
  Exhibit 2: Reporter’s Transcript  12 2475-2618 
  of Motions dated March 3, 2021 
 
87. Order on Motion to Intervene to 4/22/21 12 2619-2630 
 Enforce Settlement 
 
88. Order on Motion to Substitute 4/22/21 12 2631-2635 
 
89. Notice of Entry 4/22/21 12 2636-2638 
  
  Exhibit 1: Order on Motion to  12 2639-2651 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
90. Notice of Entry 4/22/21 12 2652-2654 
 
  Exhibit 1: Order on Motion to  12 2655-2660 
  Substitute 
  
91. Minute Order: Pending Motions 5/3/21 12 2661-2662 
 
92. Motion to Amend and/or Modify 5/7/21 12 2663-2668 
 Order 
 
  Exhibit A: Minute Order for  12 2669-2671 
  March 31, 2021 
 
  Exhibit B: April 1, 2021 Email  12 2672-2675 
  Correspondence 
 



 
 

NO. DOCUMENT DATE VOL. PAGE NO. 

xix 
 

 
(Cont. 92) Exhibit C: April 5, 2021 Email  12 2676-2678 
  Correspondence 
 
  Exhibit D: April 5, 2021 Email  12 2679-2687 
  Correspondence with a redline 
  version of the Order 
 
  Exhibit E: April 22, 2021 Email  12 2688-2698 
  Correspondence 
 
  Exhibit F: Order on Motion to  12 2699-2711 
  Intervene to Enforce Settlement 
  [April 22, 2021] 
 
  Exhibit G: Proposed Order Re:  12 2712-2717 
  Motion to Intervene to Enforce 
  Settlement, clean version 
  of the redlined Order (Ex. D) 
 
93. Defendant Sunrise Villas IX  5/10/21 12 2718-2720 
 Homeowners Association’s  
 Joinder to Intervenor QBE 
 Insurance Corporation’s Motion 
 to Amend and/or Modify Order 
 
94. Opposition to Motion to Amend 5/13/21 13 2721-2731 
 and/or Modify Order 
 
  Exhibit 1: Minute Order for  13 2732-2734 
  March 31, 2021 
 
  Exhibit 2: April 1, 2021 Email  13 2735-2736 
  Correspondence from Russo’s 
  Counsel re proposed Order 
 
  Exhibit 3: Order on Motion to  13 2737-2742 
  Intervene to Enforce Settlement 
 
  Exhibit 4: April 1, 2021 Email  13 2743-2746 
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  Counsel re Order in Word format 
 
  Exhibit 5: April 1, 2021 Email  13 2747-2749 
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  Counsel re Order 
 
  Exhibit 6: April 5, 2021 Email  13 2450-2751 
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  Counsel circulating proposed  
  Order 
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  included in the Order 
 
95. Supplement to Opposition to Motion 5/18/21 13 2781-2784 
 to Amend and/or Modify Order 
 
96. Defendant Sunrise Villas IX 5/25/21 13 2785-2787 
 Homeowners Association’s Notice 
 of Submission of Competing 
 Order on Defendant’s Motion to 
 Set Aside and/or Amend Judgment 
 and Order on Plaintiff’s Motion to 
 Enforce Settlement 
 
  Exhibit 1: Proposed competing   13 2788-2802 
  order for Order on Defendant’s 
  Motion to Set Aside and/or 
  Amend Judgment and Order on 
  Plaintiff’s Motion to Enforce 
  Settlement submitted to the Court 
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  Exhibit 2: Order on Defendants  13 2803-2816 
  Motion to Set Aside and/or  
  Amend Judgment and Order on 
  Plaintiff’s Motion to Enforce 
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  Plaintiff’s Application for 
  Judgment by Default on 
  December 17, 2019 
 
  Exhibit 2: May 17, 2021 Email  13 2867-2871 
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7KLV� VXSSOHPHQW�� DQG� WKH� XQGHUO�LQJ� RSSRVLWLRQ� DUH�PDGH� DQG� EDVHG� XSRQ� WKH� SOHDGLQJV� DQG�

SDSHUV�ILOHG�KHUHLQ��WKH�DWWDFKHG�3RLQWV�DQG��XWKRULWLHV��DQG�XSRQ�RUDO�DUJXPHQW�DW�WKH�WLPH�RI�

KHDULQJ��

32,1�6��1������25,�,�6�

� 4�(�V�PRWLRQ�DVVHUWV� WKDW��3ODLQWLII�DJUHHG� LQ�FRQQHFWLRQ��LWK�D� VHWWOHPHQW� UHDFKHG�LQ�

WKLV�FDVH�WKDW�KH��RXOG� OLPLW� KLV�FODLPV�DJDLQVW�5LFKDUG�'XVODN�DQG�-XVWLQ�6HVPDQ� WR� OLDELOLW��

VROHO��DULVLQJ�IURP�WKHLU��VLF��DV�LQGHSHQGHQW�FRQWUDFWRUV��������4�(�V�PRWLRQ�DW�3����/����������

,Q� DGGLWLRQ� WR� WKH� HYLGHQFH� DQG� DUJXPHQWV� VHW� IRUWK� LQ� WKH� RSSRVLWLRQ� DQG� LQLWLDO� VXSSOHPHQW��

6,021(� DOVR� GLUHFWV� WKLV�&RXUW� WR� WKH� WUDQVFULSW� IURP� WKH�1RYHPEHU� ��� �����KHDULQJ� LQ� WKLV�

PDWWHU��KHUHLQ� LW� LV�PDGH�FOHDU� WKDW���� LW��DV�4�(�V� LQVXUHG�6815,6(�� WKURXJK� LWV� WULSDUWLWH�

FRXQVHO�� WKDW� UHSUHVHQWHG� WR�6,021(� DQG� WKH� &RXUW� WKDW� '86/�.� DQG� 6(60�1��HUH� QRW�

HPSOR�HHV�����6,021(�DJUHHG�WR�VR�VWLSXODWH� WKDW�'86/�.�DQG�6(60�1��HUH�LQGHSHQGHQW�

FRQWUDFWRUV�EDVHG�RQ�6815,6(�V�UHSUHVHQWDWLRQV��DQG����6,021(�DJDLQ�VSHFLILFDOO�� UHVHUYHG�

DOO� ULJKWV� WR� SXUVXH� '86/�.� DQG� 6(60�1� DV� LQGLYLGXDOV� QR� PDWWHU� �KHWKHU� WKH�� �HUH�

HPSOR�HHV�RI�FRQWUDFWRUV����

� �WWDFKHG�KHUHWR�DV�(�KLELW����� LV�WKH�WUDQVFULSW�IURP�WKH�1RYHPEHU���������KHDULQJ�LQ�

WKLV�PDWWHU�� �2Q�2FWREHU� ���� ����� WKH� SDUWLHV� WR� WKH� VHWWOHPHQW� KDG� SUHYLRXVO�� SODFHG� RQ� WKH�

UHFRUG�WKDW� WKH� VHWWOHPHQW��RXOG�QRW�DIIHFW�DQ��RI�6,021(�V� ULJKWV�DJDLQVW�'86/�.�DQG�RU�

6(60�1�������(�KLELW����� WR�6,021(�V�2SSRVLWLRQ�WR�WKH� LQVWDQW�PRWLRQ�� ��W�D� VXEVHTXHQW�

KHDULQJ�RQ�1RYHPEHU���������'DYLG�6DPSVRQ��(VT���FRXQVHO�IRU�6,021(��UHPLQGHG�WKH�&RXUW�

RI� WKH� DJUHHPHQW� WKDW� KDG� EHHQ� SUHYLRXVO�� SXW� RQ� WKH� UHFRUG�� � 0U�� 6DPSVRQ� VWDWHG� WKDW� LQ�

FRQILUPLQJ�WKH�VHWWOHPHQW�LQ�WKLV�PDWWHU����H�SXW�RQ�WKH�UHFRUG�����H�UH��R���DL�L�J��UHOHD�L�J��

RU�R�KHU�L�H�DIIH��L�J�D���KL�J�DJDL�����H��D��RU�'X�ODN��,�GRQ�W�WKLQN�DQ�RQH��RXOG�GLVSXWH�
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WKDW�������LW��DV�D�SUHWW��VLJQLILFDQW�SRLQW�WKDW�GD���������(�KLELW�����DWWDFKHG�KHUHWR�DW�3�����/����

����HPSKDVLV�DGGHG����7KH�&RXUW�WKHQ�DVNHG�6815,6(�V�FRXQVHO���0U��)LQN��DUH��H�GLVSXWLQJ�

WKDW��� � ��� DW� 3�� ��� /�� ������� � 0U�� )LQN� DQV�HUHG�� �0�� EHVW� UHFROOHFWLRQ� LV� WKDW� �KH���U��

�D�S�R�� �DLG� KH� �D�� �SH�LIL�DOO�� UH�DL�L�J� KL�� ULJK��� �R� JR� DJDL�����U�� �H��D�� D�G��U��

'X�ODN���H�DOO�DJUHHG��R��KD��������DW�3�����/�������HPSKDVLV�DGGHG�����

� ,W� �DV� 4�(� DQG� 6815,6(�� YLD� WKHLU� WULSDUWLWH� FRXQVHO�0U�� )LQN�� �KR� UHSUHVHQWHG� WR�

6,021(�DQG�WR�WKH�&RXUW�WKDW�'86/�.�DQG�6(60�1��HUH�QRW�HPSOR�HHV�RI�6815,6(���,Q�

WKH�1RYHPEHU���������KHDULQJ�0U��)LQN�VWDWHG���7KHUH�V�QHYHU�EHHQ�RQH�ELW�RI�HYLGHQFH�LQ�WKLV�

FDVH�WKDW�WKH���HUH�HPSOR�HHV���,W��DV�DO�D�V�WKDW�WKH���HUH�LQGHSHQGHQW�FRQWUDFWRUV�������DW�3��

���/����������0U��6DPSVRQ�UHVSRQGHG���,�GRQ�W�WKLQN�WKH��DUH�HPSOR�HHV�HLWKHU�DV�,�VLW�KHUH�ULJKW�

QR�����XW�,�YH�QRW�KDG�D�FKDQFH�WR�ILQG�DQ��RI�WKDW�VWXII�RXW���,�KDYH�QRW���,�KDYH�QR�FRQILUPDWLRQ�

DV�WR�DQ��RI�WKDW�������DW�3�����/�������3�����/�������

� 0U��6DPSVRQ�WKHQ�GLVFXVVHG�WKH�YHU��FLUFXPVWDQFH�4�(�DQG�6815,6(�FXUUHQWO��IDFH��

WKDW�EHLQJ�WKDW�HYLGHQFH�PD��RQH�GD��FRPH�WR�OLJKW�WKDW�'86/�.�DQG�6(60�1��HUH�LQ�IDFW�

6815,6(�HPSOR�HHV�DQG�WKDW�6815,6(�V� UHSUHVHQWDWLRQV� WR�6,021(�DQG�WR� WKH�&RXUW��HUH�

LQFRUUHFW�� �0U��6DPSVRQ�GLVFXVVHG�WKH�SRVVLELOLW��WKDW�6815,6(��DV�LQFRUUHFW�DQG�KR��XQGHU�

WKDW� FLUFXPVWDQFH� '86/�.� DQG� 6(60�1� �RXOG� VWLOO� EH� OLDEOH� XQGHU� WKH� -XGJPHQW� LI�

�6RPHWKLQJ� JRHV� RQ� DQG� DOO� RI� D� VXGGHQ� WKDW� DOO� ��� WKDW� WKH�� FRPH� XS� :��V� WKDW� �HUH� QRW�

SURYLGHG�EHIRUH�DQG�0U��)LQN�V�QRW�D�DUH�RI��DQG�WKHQ��H�YH�VRPHKR��EHHQ�PLVOHDG�������DW�3��

���/�� ������� � 0U�� 6DPSVRQ� �DV� DGDPDQW� WKDW� XQGHU� WKDW� FLUFXPVWDQFH� 6,021(��RXOG� VWLOO�

UHWDLQ�DOO�ULJKWV�WR�DQ��MXGJPHQW�WKH�&RXUW�PD��HQWHU�DJDLQVW�'86/�.�DQG�RU�6(60�1������DW�

3�����/�����������

�
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� 0U��6DPSVRQ�XOWLPDWHO��RIIHUHG��JLYHQ�6815,6(�V�UHSUHVHQWDWLRQV�WKDW�'86/�.�DQG�

6(60�1��HUH� QRW�6815,6(�� HPSOR�HHV�� WR� VLPSO�� VWLSXODWH� WKDW� MXGJPHQW��RXOG� EH� WDNHQ�

DJDLQVW� WKHP� LQGLYLGXDOV� DV� 6815,6(� DVVHUWHG� WKH�� �HUH� LQGHSHQGHQW� FRQWUDFWRUV�� � 0U��

6DPSVRQ� VWDWHG�� �&RXOG� �H� SHUKDSV� HQWHU� D� VWLSXODWLRQ� RQ� WKH� UHFRUG� KHUH� DQG� QR�� WKDW� IRU�

SXUSRVHV�RI�WKLV�OLWLJDWLRQ�WKH��UH�QRW�HPSOR�HHV�������DW�3�����/����������0U��)LQN�WKHQ�VWDWHG�KH�

�RXOG��OLNH�WR�WKLQN�DERXW��WKDW�VXJJHVWLRQ�DQG�VDLG���7KDW�PD��WDNH�FDUH�RI�DOO�RI�WKLV�������DW�3��

���/���������

�IWHU�VXJJHVWLQJ�WKH�SDUWLHV�VWLSXODWH�WKDW�'86/�.�DQG�6(60�1��HUH�QRW�HPSOR�HHV��

DQG�0U��)LQN�VD�LQJ�KH��RXOG� �OLNH� WKLQN�DERXW�� WKDW��0U��6DPSVRQ�VWDWHG���,��RXOG�DVN���� ,�

�RXOG�DVN� MXVW� ���0U��)LQN�KDV�PDGH�D�FRXSOH�RI�FRPPHQWV� WRGD���DQG� ,� WKLQN� WKH�&RXUW� DOVR�

HFKRHG� WKHP�� DORQJ� WKH� OLQHV� RI� 6HVPDQ� DQG� 'XVODN�� DOO� ULJK��� DJDL���� �KH��� DQ�ERG�� �KR�

LQVXUHV�WKHP���RX�NQR���DOO�RI��KR�H�DUH�SUH�HU�HG���KH��UH��R��DIIH��HG���,��RXOG�OLNH��R��DNH�

�XUH��KD��L���U���DO��OHDU�L���KD�H�HU�L�HUD�LR���H�H�G�XS��L�K�������DW�3�����/���������HPSKDVLV�

DGGHG�����

� �V�QRWHG�LQ�6,021(�V�2SSRVLWLRQ�WR�WKH�LQVWDQW�PRWLRQ��WKH�DJUHHPHQW�WKDW�6815,6(�

GLG�PDNH�LW��FU�VWDO�FOHDU��WKDW�6,021(��DV�SUHVHUYLQJ�DOO�ULJKWV�WR�SURFHHG�DJDLQVW�'86/�.�

DQG� 6(60�1�� DQG� WKDW� QHLWKHU� '86/�.� DQG�RU� 6(60�1��HUH� EHLQJ� UHOHDVHG� HYHQ� LQ� WKH�

HYHQW� WKH�� �HUH� VXEVHTXHQWO�� GHHPHG� HPSOR�HHV�� � ,�GHHG�� �KH� �H��OH�H��� DJUHH�H���

�SH�LIL�DOO��H��OXGHG�����,���H�SOR�HH��H��LUHO��������6XSSOHPHQW�WR�2SSRVLWLRQ���2Q�SDJH���

RI� WKH� UHOHDVH�� WKH� GHVFULSWLRQ� RI� WKH� UHOHDVHG� SDUWLHV� LQFOXGHV� DOO� RI�'HIHQGDQWV�� �HPSOR�HHV�

���/�',����,����'�'��/�.���'��������,��������� �� �� ���� � ���� (�KLELW� ���� WR�

6,021(�V�RSSRVLWLRQ�WR� WKH�LQVWDQW�PRWLRQ�DW�3���� �HPSKDVLV�LQ�RULJLQDO��� �:KHQ�UHIHUHQFLQJ�

WKH�HPSOR�HHV�RI�DQ��RI�WKH�'HIHQGDQWV�LW��DV�PDGH�PRUH�WKDQ�FOHDU�WKDW�WKH�WHUP��HPSOR�HHV��
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GLG�QRW�LQFOXGH�'86/�.�RU�6(60�1��DQG�WKDW�'86/�.�QRU�6(60�1��HUH�EHLQJ�UHOHDVHG��

HYHQ�LI�WKH���HUH�GHHPHG�HPSOR�HHV�RI�6815,6(����

� ,I�HYLGHQFH�KDV�QR��FRPH�WR�OLJKW�WKDW�6815,6(�V�UHSUHVHQWDWLRQV�WR�6,021(�DQG�WR�

WKH�&RXUW��HUH�LQFRUUHFW��6815,6(�DQG�RU�LWV�LQVXUHG�V���LOO�KDYH�WR�IDFH�WKH�FRQVHTXHQFH�IRU�

WKH�VDPH����W�QR�WLPH��DV�LW�HYHU�DJUHHG�WKDW�6,021(��RXOG�ORVH�DQ��ULJKWV�DJDLQVW�'86/�.�

DQG�RU�6(60�1�LI�LW�WXUQHG�RXW�6815,6(�V�UHSUHVHQWDWLRQV�WR�WKH�&RXUW��HUH�LQFRUUHFW����

�21���6,21�

� )RU�WKH�IRUHJRLQJ�UHDVRQV�6,021(�UHVSHFWIXOO��UHTXHVWV�WKLV�&RXUW�GHQ��4�(�V�PRWLRQ�

WR�LQWHUYHQH�DQG�GHQ��WKH�PRWLRQ�WR��HQIRUFH��WKH�VHWWOHPHQW�DV��HOO���7KH�&RXUW�VKRXOG�IXUWKHU�

KROG�WKDW�WKH������VHWWOHPHQW�RI�WKLV�PDWWHU�GLG�QRW�DIIHFW�DQ��ULJKWV�6,021(�PD��KDYH�DJDLQVW�

'86/�.�DQG�RU�6(60�1�DV�DJUHHG�RQ�WKH�UHFRUG�E��DOO�DFWLYH�SDUWLHV�RQ�2FWREHU�����������
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LIPSON NEILSON P.C.
DAVID A. CLARK (Bar No. 4443)
JULIE A. FUNAI (Bar No. 8725)
9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89144
(702) 382-1500 Phone
(702) 382-1512 Fax
dclark@lipsonneilson.com
jfunai@lipsonneilson.com
Attorneys for Defendant J. Chris Scarcelli

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., D/B/A COX COMMUNICATIONS, IES
RESIDENTIAL, INC., SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION, J & G
LAWN MAINTENANCE, KEVIN
BUSHBAKER, PWJAMES MANAGEMENT
& CONSULTING, LLC, J. CHRIS
SCARCELLI, DOE LANDSCAPER,
RICHARD DUSLAK, JUSTIN SESMAN,
AND DOES I-V, and ROE CORPORATIONS
I-V, inclusive,

Defendants.

_________________________________
KEVIN BUSHBAKER,

Cross-Claimant.

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., DBA COX COMMUNICATIONS; IES
RESIDENTIAL INC.; SUNRISE VILLAS IX
HOMEOWNERS ASSOCIATION: J. CHRIS
SCARCELLI, DOES I-V, and ROE
CORPORATIONS I-V,

Cross-Defendants.

CASE NO.: A-17-753606-C
DEPT. NO.: XVI

SUGGESTION OF DEATH UPON THE
RECORD OF DEFENDANT, J, CHRIS
SCARCELLI PURSUANT TO NRCP
25(A)

Case Number: A-17-753606-C

Electronically Filed
2/4/2021 4:00 PM
Steven D. Grierson
CLERK OF THE COURT
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Counsel for Defendant, J. Chris Scarcelli, hereby files upon the record pursuant to

NRCP 25(a) the suggestion of the death of Defendant J. Chris Scarcelli. A true and correct,

redacted, copy of the Certificate of Death is attached hereto. Undersigned counsel is not aware of

the existence or identity of any successor representative or identifiable estate of the decedent.

Mr. Scarcelli passed away March 22, 2020. Although this matter was settled and

resolved by the Court’s Order entered November 4, 2019, granting the Motion for Good Faith

Settlement, in light of recent filings that may seek to set aside that settlement, counsel files this

Suggestion of Death.

DATED this 4th day of February 2021.

LIPSON NEILSON P.C.

By: /s/ David A. Clark
DAVID A. CLARK (Bar No. 4443)
JULIE A. FUNAI (Bar No. 8725)
9900 Covington Cross Dr., Suite 120
Las Vegas, NV 89144
Attorneys for Defendant J. Chris Scarcelli
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b) and Administrative Order 14-2, I certify that on the 4th day of

February, 2021, I electronically transmitted the foregoing SUGGESTION OF DEATH UPON

THE RECORD OF DEFENDANT, J, CHRIS SCARCELLI PURSUANT TO NRCP

25(A)to the Clerk’s Office using the Odyssey E-File & Serve System for transmittal to the

following Odyssey E-File & Serve registrants:

David F. Sampson, Esq.
LAW OFFICE OF DAVID SAMPSON
630 S. 3rd Street
Las Vegas, NV 89101
david@davidsampsonlaw.com
Attorney for Plaintiff

Will Lemkul, Esq.
Christopher A. Turtzo, Esq.
MORRIS, SULLIVAN & LEMKUL LLP
3960 Howard Hughes Pkwy., Suite 420
Las Vegas, NV 89169

Attorneys for Defendants,
IES Residential, Inc. and
Cox Communications Las Vegas, Inc., d/b/a
Cox Communications

Leonard T. Fink, Esq.
Jonathan C. Pattillo, Esq.
SPRINGEL & FINK LLP
10655 Park Run Drive, Suite 275
Las Vegas, NV 89144
lfink@springel.com
jpattillo@springelfink.com

Attorneys for Defendant,
Sunrise Villa IX Homeowners Association

Francis A. Arenas, Esq.
SGRO & ROGER
720 South Seventh Street, 3rd Floor
Las Vegas, NV 89101
farenas@sgroandroger.com

Attorney for Kevin Bushbaker

/s/ Debra Marquez

An Employee of LIPSON NEILSON P.C.
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Negligence - Premises Liability COURT MINUTES February 04, 2021 

 
A-17-753606-C Simone Russo, Plaintiff(s) 

vs. 
Cox Communications Las Vegas, Inc., Defendant(s) 

 
February 4, 2021 8:00 AM Minute Order re: Hearing on 2/11/21 at 9:05 a.m.  
 
HEARD BY: Williams, Timothy C.  COURTROOM: Chambers 
 
COURT CLERK: Christopher Darling 
 

JOURNAL ENTRIES 
 

- Department 16 Formal Request to Appear Telephonically 

Please be advised that pursuant to Administrative Orders 20-10 and 20-24, Department 16 will 

temporarily require all matters to be heard via telephonic appearance. The court is currently 

scheduling all telephonic conferences through BlueJeans conferencing, wherein you dial in prior to 

your hearing to appear. Also, please check in with the Courtroom Clerk by 8:55 a.m. The call-in 

number is: 

Dial the following number: 1-408-419-1715 

Meeting ID:  552 243 859  

To connect, dial the telephone number then enter the meeting ID followed by #.  

PLEASE NOTE the following protocol each participant will be required to follow:  

Place your telephone on mute while waiting for your matter to be called. 

Case Number: A-17-753606-C

ELECTRONICALLY SERVED
2/4/2021 4:41 PM
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A-17-753606-C 

PRINT DATE: 02/04/2021 Page 2 of 2 Minutes Date: February 04, 2021 

 

· Do not place the conference on hold as it may play wait/hold music to others. 

· Identify yourself before speaking each and every time as a record is being made.  

· Please be mindful of sounds of rustling of papers or coughing. 

 
CLERK’S NOTE: A copy of this Minute Order has been electronically served to all registered 

users on this case in the Eighth Judicial District Court Electronic Filing System.  
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REQUEST Case No.: A753606

RFJN
Ramiro Morales
State Bar No.: 7101
William C. Reeves
State Bar No.: 8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Intervenor
QBE Insurance Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A753606
Dept: XVI

REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF CONSOLIDATED BRIEF
RE: QBE'S MOTION TO INTERVENE TO
ENFORCE SETTLEMENT AND
PLAINTIFF'S MOTION TO ENFORCE
SETTLEMENT

Hearing Dates: February 11 and 25, 2021

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Attached hereto as Exhibit 14 is a true and correct copy of an Opposition filed on February

8, 2021 by Richard Duslak ("Duslak") and Justin Sesman ("Sesman") as to QBE's Motion to

Dismiss which is pending in the matter styled QBE v. Russo, U.S.D.C., D. Nevada Case No.: 2:20-

cv-02104-RFB-EJY ("Federal Matter").1

Aside from the fact that the Opposition confirms improper collusion between ostensibly

adverse parties given that Duslak and Sesman have now formally joined Plaintiff in this case in

opposing the setting aside of the default judgment at issue in connection with the motions filed with

this Court, the Opposition includes as Exhibit F an Affidavit from Attorney David Sampson

(counsel for Plaintiff in this case) that provides as follows:

1 QBE previously filed a Request for Judicial Notice on January 26, 2021 in this matter in which QBE requested that
this Court take judicial notice of the Motion it filed in the parallel Federal Matter.

Case Number: A-17-753606-C

Electronically Filed
2/9/2021 7:56 AM
Steven D. Grierson
CLERK OF THE COURT

8A.App.1674

8A.App.1674



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2
REQUEST Case No.: A753606

4. During the trial of Case No. A-17-753606-C the parties who had
appeared in the lawsuit reached an agreement to settle the action, with
the specific understanding that SIMONE had taken default judgments
against RICHARD DUSLAK and JUSTIN SESMAN and that the
settlement would not affect any of SIMONE's rights to pursue a
default judgment against DUSLAK and/or SESMAN. After the
settlement concluded as to the parties who had appeared in the matter,
the Court entered a default judgment against DUSLAK and SESMAN
in the amount of $25,000,000.00 with interest accruing on the same.

4. (sic) At no time has SIMONE ever agreed to release DUSLAK
and/or SESMAN from any liability for the Judgment that was duly
entered in Case No. A-753606-C under any circumstances. There was
an agreement that, for purposes of the said litigation, DUSLAK and
SESMAN were independent contractors, which was based on
SUNRISE VILLAS IX's representations to me and to the Court that
DUSLAK and SESMAN were not SUNRISE's employees but instead
were independent contractors. There was never any agreement to
release DUSLAK and/or SESMAN as employees, and there has never
been any agreement to release DUSLAK and/or SESMAN if it turned
out that SUNRISE was incorrect in what it had represented to me and
the Court about DUSLAK and SESMAN being independent
contractors.

. . .

7. I do not understand the position that QBE and SUNRISE have
taken in claiming that by agreeing DUSLAK and SESMAN were not
employees, SIMONE somehow agreed to release DUSLAK and/or
SESMAN as SUNRISE employees. That was never something to
which SIMONE agreed. There was never any agreement to release
DUSLAK and/or SESMAN in any manner. DUSLAK and SESMAN
were specifically not released as SUNRISE employees (or to any
other extent) because SUNRISE represented to me that DUSLAK and
SESMAN were not employees of SUNRISE.

8. At present SIMONE has a Judgment against DUSLAK and
SESMAN in the amount of $25,000,000.00 with interest accruing
since the date Judgment was entered in Case No. A-17-753606-C
(December 17. 2019). The Judgment was entered against DUSLAK
and SESMAN individually in Case No. A-17-753606-C because no
one ever defended DUSLAK or SESMAN, and the active parties who
had appeared in the matter allowed SIMONE to proceed with
procuring a default judgment against DUSLAK and SESMAN
individually because SUNRISE represented DUSLAK and SESMAN
were independent contractors.

Exhibit 14, 142:17-144:17.

Given that counsel's representations run counter to the settlement reached in this matter and

the corresponding default judgment subsequently entered by this Court, request is made that this

Court take judicial notice of the entire Opposition, including counsel's Affidavit, in adjudicating
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REQUEST Case No.: A753606

the motions pending before this Court.

Dated: February 9, 2021

MORALES FIERRO & REEVES

By: /s/ William C. Reeves
Ramiro Morales
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorneys for QBE

Supporting Declaration

I, William Reeves, declare as follows:

1. I am an attorney with Morales Fierro & Reeves, counsel for QBE in this matter.

2. Attached hereto as Exhibit 14 is a true and correct copy of the Opposition filed by

Richard Duslak and Justin Sesman in the pending matter styled QBE v. Russo, U.S.D.C., D. Nevada

Case No.: 2:20-cv-02104-RFB-EJY.

I declare that the foregoing is true and correct based on my own personal knowledge.

Executed on the date specified below.

Dated: February 9, 2021

William C. Reeves
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REQUEST Case No.: A753606

RFJN
Ramiro Morales
State Bar No.: 7101
William C. Reeves
State Bar No.: 8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Intervenor
QBE Insurance Corporation

DISTRICT COURT

CLARK COUNTY, NEVADA

SIMONE RUSSO,

Plaintiff,

vs.

COX COMMUNICATIONS LAS VEGAS,
INC., et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A753606
Dept: XVI

REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF OPPOSITION TO
PLAINTIFF'S MOTION TO ENFORCE
SETTLEMENT

DATE: March 3, 2021
TIME: 1:30 p.m.

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Attached hereto as Exhibit 15 is a true and correct copy of QBE's Reply to the Response

filed by Richard Duslak and Justin Sesman as to QBE's Motion to Dismiss pending in the matter

styled QBE v. Russo, U.S.D.C., D. Nevada Case No.: 2:20-cv-02104-RFB-EJY.

Dated: February 12, 2021

MORALES FIERRO & REEVES

By: /s/ William C. Reeves
Ramiro Morales
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorneys for QBE

Case Number: A-17-753606-C

Electronically Filed
2/12/2021 2:54 PM
Steven D. Grierson
CLERK OF THE COURT
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REPLY Case No.: 2:20-cv-02104-RFB-EJY

Ramiro Morales
State Bar No.: 7101
William C. Reeves
State Bar No.8235
MORALES, FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Plaintiff/Counter-Defendant
QBE Insurance Corporation

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

QBE INSURANCE CORPORATION,

Plaintiff,

vs.

SIMONE RUSSO, et al.

Defendants.

)
)
)
)
)
)
)
)
)
)

Case No.: 2:20-cv-02104-RFB-EJY

REPLY TO RESPONSE TO MOTION TO
DISMISS [Dkt. No. 24]

Accompanying Document: Supp. Dec. of W.
Reeves (Exs C-F)

ORAL ARGUMENT REQUESTED

and related cross-claims
)
)
)

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Plaintiff and Counter-Defendant QBE Insurance Corp. ("QBE") hereby files the following

Reply to the Response filed by Defendants and Counterclaimants Richard Duslak ("Duslak") and

Justin Sesman ("Sesman") [Dkt. No. 38] to QBE's Motion to Dismiss.

Introduction

The gravamen of the claims asserted by Duslak and Sesman against QBE in this matter is

that each were employees of Sunrise Villas IX Homeowners Association ("Sunrise HOA") such that

each qualify as insureds under a liability policy QBE issued and are therefore entitled to be

indemnified by QBE for a default judgment entered against them in connection with the Underlying

Matter.1 In making this argument, however, each ignore the fact that the Plaintiff in the Underlying

1 As neither Duslak nor Sesman appeared in the Underlying Matter, neither incurred defense expenses such that the duty
to defend is not at issue.
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2
REPLY Case No.: 2:20-cv-02104-RFB-EJY

Matter agreed to not proceed against Duslak and Sesman as former HOA employees and instead

proceed against them solely as independent contractors, consistent with the understanding of

Sunrise HOA at the time. See Dkt. No. 24-1, Ex. A,. ex 1; see also Exhibit B. 2 Given this, the

claims Duslak and Sesman have asserted against QBE in this matter each fail as the judgment

entered against them is not based on liability as alleged former HOA employees.

Interestingly, Plaintiff in the Underlying Matter now disputes this position, likely

recognizing that QBE does not cover independent contractors. See Supplemental Declaration of W.

Reeves. Exhibits C and D; see also Exhibits E and F.3 Given this, and in apparent collusion with

the Plaintiff in the Underlying Matter, Duslak and Sesman likewise dispute this position in their

Response to QBE's Motion.

As the efforts by Duslak and Sesman to dispute the scope and extent of the release and

corresponding judgment ring hollow, this Court may proceed to adjudicate QBE's Motion based on

the record before it. Alternatively, this Court has the option of holding on ruling on QBE's motion

in order to permit for the court in the Underlying Matter to rule on the pending motions before it

given that the hearing date has been rescheduled for March 3, 2021.

Discussion

In connection with a motion to dismiss, a Court may consider extrinsic evidence which is

properly the subject of a request for judicial notice. Harlow v. LSI Title Agency, Inc., 2012 WL

5425722 (D. Nev. 2012). In that regard, the Court need not accept as true allegations that are

contradicted by documents for which the Court may properly take judicial notice. Wingo v.

Gedney, 2016 WL 721306 (D. Nev. 2016), citing Daniels–Hall v. Nat'l Educ. Ass'n, 629 F.3d 992,

998 (9th Cir.2010).4

In this case, the Plaintiff in the Underlying Matter agreed to limit his claims against Duslak

2 The fact that Duslak and Sesman contend otherwise now highlights why the the HOA and QBE required that any
settlement with Plaintiff include a release of any claims against them as former HOA employees.

3 Request is made that this Court take judicial notice of these filings as well as the balance of documents filed in the
Underlying Matter.

4 As QBE has only requested that this Court take judicial notice of court filings (for which there has been no objection),
its motion is not converted into a motion for summary judgment.
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REPLY Case No.: 2:20-cv-02104-RFB-EJY

and Sesman as follows:

IT IS HEREBY STIPULATED THAT FOR THE PURPOSES OF
THIS LITIGATION AND FOR ANY AND ALL ISSUES
RELATED TO SIMONE RUSSO'S CLAIMS AND SETTLEMENT,
THAT IN AUGUST 2016 BOTH DEFENDANT RICHARD
DUSLAK AND DEFENDANT JUSTIN SESMAN WERE
NATURAL PERSONS WHO WERE IN THE SERVICE OF
SUNRISE VILLAS IX HOMEOWNERS ASSOCIATION AS
INDEPENDENT CONTRACTORS . . .

Dkt. No. 24-1, Exhibit A, exhibit 1.

By virtue of this stipulation, it is plain and obvious that the judgment subsequently entered

against Duslak and Sesman is not premised on either as alleged former HOA employees such that

the contentions asserted in this matter to the contrary fail.

Plaintiff in the Underlying Matter, however, ostensibly disputes this position. See

Supplemental Declaration of W. Reeves, Exs. C-D. This position is hotly contested with a hearing

set for March 3, 2021 to adjudicate the issue. See Declaration of W. Reeves, Exs. E-F.

While this Court may proceed to adjudicate QBE's Motion based on the record before it, this

Court also has the discretion to defer ruling until the trial court rules on the pending motions. As it

likely makes sense to obtain confirmation from the trial court regarding the released claims before

ruling on the instant motion, QBE's respectfully submits that it would be appropriate to defer ruling

on its motion until the trial court rules.

Conclusion

For the reasons set forth herein, QBE requests that this Court defer on ruling on QBE's

motion until after March 3, 2021. Alternatively, if this Court prefers otherwise, request is made that

this Court grant QBE's motion.

Dated: February 12, 2021
MORALES FIERRO & REEVES

By /s/ William C. Reeves
William C. Reeves
600 S. Tonopah Dr., Suite 300
Las Vegas, NV 89106
Attorneys for QBE Ins. Corp.

8A.App.1832

8A.App.1832



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1
PROOF Case No.: A753606

PROOF OF SERVICE

I, William Reeves, declare that:

I am over the age of eighteen years and not a party to the within cause.

On the date specified below, I served the following document:

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF OPPOSITION TO PLAINTIFF'S
MOTION TO ENFORCE SETTLEMENT

Service was effectuated in the following manner:

BY FACSIMILE:

XXXX BY ODYSSEY: I caused such document(s) to be electronically served through

Odyssey for the above-entitled case to the parties on the Service List maintained on Odyssey’s

website for this case on the date specified below.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: February 12, 2021

William Reeves
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� �IWHU� DOO� SDUWLHV� DJUHHG� WKDW� WKH� VHWWOHPHQW� �RXOG� QRW� DIIHFW� DQ�� RI� 6,021(�V� ULJKWV�

DJDLQVW�'86/�/�DQG�RU�6(60�1��WKH�SDUWLHV�DGGUHVVHG�SXWWLQJ�WKH�DJUHHPHQW�WKDW��DV�SODFHG�

RQ� WKH� UHFRUG� LQ� �ULWLQJ�� � �W� WKDW� SRLQW� FRXQVHO� IRU� 6,021(� PDGH� VXUH� WKDW� HYHU�RQH�

XQGHUVWRRG�WKDW���KLOH�WKH�DJUHHPHQW�FRXOG�EH�UHGXFHG�WR��ULWLQJ��WKH�HVVHQWLDO�WHUP�WKDW�QRQH�RI�

6,021(�V� ULJKWV� DJDLQVW� '86/�.� DQG�RU� 6(60�1� �RXOG� EH� DIIHFWHG� E�� WKH� VHWWOHPHQW�

�RXOG�QRW�EH�DOWHUHG�E��DQ���ULWWHQ�DJUHHPHQW�V����&RXQVHO�IRU�6,021(�PDGH�WKLV�YHU��FOHDU�

�KHQ�KH�VWDWHG��

WKH� WHUPV� RI� �KDWHYHU� GRFXPHQWV� �H� VLJQ� RU� WKDW� P�� FOLHQW� KDV� DVNHG� WR� VLJQ�
FRPSRUW��LWK��KDW��DV�GLVFXVVHG�:HGQHVGD���DQG��KDW�V�EHLQJ�GLVFXVVHG�WRGD���
DQG� �R� ���� ��U���� DQG� WKRVH� W�SHV� RI� WKLQJV�� �QG�� ,� JXHVV���R��� RI� DOO� �KD��
�R�KL���L��D���RI��K����U�O�D����RU�D���RI��K������O������DII�����D���UL�K���'U��
����R��D��KD��� D�DL���� D���S�U�R�� RU� ���L��� U�OD���� �R� �K�� �ODL��� RI� �K�� ��R�
L��L�L��DO���KR�KD���E������ID�O�����DQG�DQ��FODLPV�WKDW�WKH��PD��KDYH�DJDLQVW�
DQ�ERG���RXOG�QRW�EH�DIIHFWHG�E��WKLV�VHWWOHPHQW���R�D��OR���D�����U���O�DU�R��DOO�
RI��KD���
�
,G�DW�3�����/�������3�����/������HPSKDVLV�DGGHG�����
�

� ,W� �DV� PDGH� YHU�� FOHDU�� DQG� 6,021(�V� FRXQVHO� HYHQ� XVHG� WKH� �RUG� �FOHDU��� WKDW� DOO�

SDUWLHV�WR�WKH�DJUHHPHQW�HQWHUHG�LQWR�RQ�2FWREHU����������DJUHHG�WKDW�WKH�VHWWOHPHQW�GLG�QRW�DQG�

�RXOG�QRW� DIIHFW� DQ�� ULJKWV� 6,021(�KDG� HYHU�KDG�DJDLQVW�'86/�.� DQG�RU�6(60�1�� ��OO�

SDUWLHV� WR� WKH� VHWWOHPHQW� DJUHHG� WKDW� WKH� VDPH� ULJKWV� 6,021(� KDG� DJDLQVW� '86/�.� DQG�

6(60�1� EHIRUH� WKH� VHWWOHPHQW�� �RXOG� EH� WKH� VDPH� ULJKWV� 6,021(� �RXOG� KDYH� DJDLQVW�

'86/�.�DQG�6(60�1�DIWHU�WKH�VHWWOHPHQW���,G����
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� �W� WKH� 1RYHPEHU� ��� �����0U�� )LQN�� FRXQVHO� IRU� 6815,6(� DQG� IRU� 4�(�� VXJJHVWHG�

FKDQJLQJ� WKH� DJUHHPHQW� VXFK� WKDW� '86/�.� DQG� 6(60�1�FRXOG� EH� UHOHDVHG� LI� LW� VRPHKR��

WXUQHG�RXW�WKH���HUH�6815,6(�HPSOR�HHV����R����O�IRU�����,�����SKD�L�DOO���DL���R��������

([KLELW��� WR�6,021(�V� VHFRQG� VXSSOHPHQW� WR�RSSRVLWLRQ� WR� UHQH�HG�PRWLRQ� WR�LQWHUYHQH�DQG�

HQIRUFH�VHWWOHPHQW�DW�3�����/����������&RXQVHO�IRU�6,021(�UHPLQGHG�WKH�&RXUW�WKDW��KHQ�WKH�

VHWWOHPHQW��DV�SODFHG�RQ� WKH� UHFRUG�RQ�2FWREHU�������������H�SXW�RQ�WKH� UHFRUG�������U���R��

�DL�L���� U�O�D�L����RU�R�K�U�L���DII���L���D���KL���D�DL��������D��RU�'��ODN��,�GRQ�W�WKLQN�

DQ�RQH��RXOG�GLVSXWH�WKDW� �� �� �� LW��DV�D�SUHWW�� VLJQLILFDQW�SRLQW� WKDW�GD���� �,G�DW�3�����/�������

�HPSKDVLV� DGGHG��� � 7KH� &RXUW� WKHQ� DVNHG� 6815,6(�V� FRXQVHO�� �0U�� )LQN�� DUH� �H� GLVSXWLQJ�

WKDW��� � ,G� DW� 3�� ��� /�� ������� � 0U�� )LQN� DQV�HUHG�� �0�� EHVW� UHFROOHFWLRQ� LV� WKDW� �K��� �U��

�D�S�R�� �DL�� K�� �D�� �S��LIL�DOO�� U��DL�L��� KL�� UL�K��� �R� �R� D�DL���� �U�� ����D�� D����U��

'��ODN�����DOO�D�U�����R� �KD���� �,G�DW�3�����/�������HPSKDVLV�DGGHG��� �0U��)LQN�FRQILUPHG�RQ�

1RYHPEHU� ��� ����� WKDW�� SXUVXDQW� WR� WKH� H[SUHVV� WHUPV� RI� WKH� VHWWOHPHQW�� WKH� VDPH� ULJKWV�

6,021(�KDG�DJDLQVW�'86/�.�DQG�6(60�1�EHIRUH�WKH�VHWWOHPHQW���RXOG�EH�WKH�VDPH�ULJKWV�

6,021(��RXOG�KDYH�DJDLQVW�'86/�.�DQG�6(60�1�DIWHU�WKH�VHWWOHPHQW����

� )ROOR�LQJ� D� GLVFXVVLRQ� RQ� 1RYHPEHU� ��� ����� UHJDUGLQJ� SRVVLEO�� VWLSXODWLQJ� WKDW�

'86/�.�DQG�6(60�1��HUH�QRW�6815,6(�HPSOR�HHV��FRXQVHO�IRU�6,021(�QRWHG�WKDW��KLOH�

WKH�SDUWLHV�PLJKW�DJUHH�WKDW�WKH�JHQWOHPHQ��HUH�QRW�HPSOR�HHV��QR�PDWWHU��KDW�WKH�JHQWOHPHQ�LQ�

IDFW��HUH���DORQJ�WKH�OLQHV�RI�6HVPDQ�DQG�'XVODN��DOO�UL�K���D�DL�����K����DQ�ERG���KR�LQVXUHV�

WKHP���RX�NQR���DOO�RI��KR���DU��SU���U������K���U���R��DII��������,��R�O��OLN���R��DN����U��

�KD�� L�� �U���DO� �O�DU� L���KD����U� L��UD�LR����� �����S��L�K��� � ,G� DW� 3����� /�� ������ �HPSKDVLV�

DGGHG�����
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�JDLQ��FRXQVHO�IRU�6,021(�PDGH�LW�FOHDU��HYHQ�XVLQJ�WKH��RUGV��FU�VWDO�FOHDU���DQG�DOO�

LQYROYHG�DJUHHG��WKDW�WKH�VDPH�ULJKWV�6,021(�KDG�DJDLQVW�'86/�.�DQG�6(60�1�EHIRUH�WKH�

VHWWOHPHQW�� �RXOG� EH� WKH� VDPH� ULJKWV� 6,021(��RXOG� KDYH� DJDLQVW�'86/�.� DQG� 6(60�1�

DIWHU�WKH�VHWWOHPHQW����

:KHQ�WKH�DJUHHPHQW��DV�SXW�WRJHWKHU�WR�FRQILUP�WKH�VHWWOHPHQW��DQG�WR�FRQILUP�WKH�IDFW�

WKDW�WKH�VDPH�ULJKWV�6,021(�KDG�DJDLQVW�'86/�.�DQG�6(60�1�EHIRUH�WKH�VHWWOHPHQW��RXOG�

EH�WKH�VDPH�ULJKWV�6,021(��RXOG�KDYH�DJDLQVW�'86/�.�DQG�6(60�1�DIWHU�WKH�VHWWOHPHQW��

WKH�DJUHHPHQW�VWDWHG�6,021(��VKDOO�UHWDLQ�DOO�ULJKWV� WR�SXUVXH�DQ��FODLPV�DJDLQVW�5,&��5'�

'86/�.� DQG�RU� -867,1� 6(60�1��� � ����� ([KLELW� ���� WR� 6,021(�V� RSSRVLWLRQ� WR� WKH�

UHQH�HG� PRWLRQ� WR� LQWHUYHQH� DQG� HQIRUFH� VHWWOHPHQW� DW� 3�� ��� � 7KH� DJUHHPHQW� IXUWKHU� VWDWHG��

�1RWKLQJ�LQ�WKLV�UHOHDVH�VKDOO�UHOHDVH��GLVFKDUJH��RU�LQ�DQ���D��LPSDFW�3ODLQWLII�V�ULJKWV�DJDLQVW�

5,&��5'�'86/�.�DQG�RU� -867,1�6(60�1� L��D����D���U��� �,G��HPSKDVLV�DGGHG��� �7KH�

DJUHHPHQW�PDGH�LW�HYHQ�PRUH�FOHDU�WKDW�WKH�VHWWOHPHQW��RXOG�QRW�DIIHFW�DQ��RI�6,021(�V�ULJKWV�

DJDLQVW�'86/�.�DQG�RU�6(60�1�E��VWDWLQJ���1��/�1�8��(�7��7�:28/'��(�5(�'�

72�,1��1��:���,03�&7�3/�,17,))�6�5,��76����,167�5,&��5'�'86/�.�DQG�RU�

-867,1�6(60�1�������6��//��(�'((0('�18//��1'�92,'����,G����

6,021(� KDG� FHUWDLQ� ULJKWV� DJDLQVW� '86/�.� DQG� 6(60�1� EHIRUH� WKH� DJUHHPHQW�

RFFXUUHG�� DQG� E�� WKH� H[SUHVV� WHUPV� RI� WKH� VHWWOHPHQW� WKDW� �DV� SODFHG� RQ� WKH� UHFRUG� DQG�

VXEVHTXHQWO��FRGLILHG�LQ�WKH��ULWWHQ�DJUHHPHQW�LWVHOI��6,021(�UHWDLQHG�DOO�RI�WKRVH�ULJKWV�DIWHU�

WKH� DJUHHPHQW�� � 6815,6(��HQW� VR� IDU� DV� WR� DJUHH� WKDW� LI� WKHUH��DV� DQ�� ODQJXDJH� LQGLFDWLQJ�

6,021(� GLG� QRW� PDLQWDLQ� DOO� RI� WKRVH� VDPH� ULJKWV� KH� KDG� EHIRUH� DJDLQVW� '86/�.� DQG�

6(60�1��WKHQ�WKDW�ODQJXDJH�LV�GHHPHG�QXOO�DQG�YRLG���,G��
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6,021(� VLPSO�� DVNV� WKDW� WKH� VHWWOHPHQW� UHDFKHG� LQ� WKLV� PDWWHU�� �KLFK� LQFOXGHG� WKH�

VSHFLILF�SURYLVLRQ� WKDW�WKH�VHWWOHPHQW��RXOG�QRW�DIIHFW� DQ��RI� WKH� ULJKWV�6,021(�KDG�DJDLQVW�

'86/�.�DQG�RU�6(60�1��EH�HQIRUFHG���7KHUH�LV�D�IXQGDPHQWDO�SULQFLSOH�WKDW�SDUWLHV�VD���KDW�

WKH��PHDQ�DQG�PHDQ��KDW�WKH��VD�����V�WKH�DFWLYH�SDUWLHV�VWRRG�EHIRUH�WKH�FRXUW�RQ�2FWREHU�����

�������LWK� WKH�YHQLUH�SDQHO� LQ� WKH�KDOO�D���DQG� WKH�DFWLYH�SDUWLHV�FRQILUPHG� WKH� VHWWOHPHQW�RQ�

WKH�UHFRUG���R����O�IRU�����,���D�U�����KD���K������O�������L���R��DII����D���RI��,�������

UL�K��� D�DL����'��/�.� D���RU� �������� � �W� WKH� 1RYHPEHU� ��� ����� KHDULQJ� FRXQVHO� IRU�

6815,6(�DJDLQ�FRQILUPHG�WKDW�KLV�FOLHQWV�DJUHHG�WR�WKDW�WHUP���7KH��ULWWHQ�DJUHHPHQW�FRQILUPV�

WKH� SDUWLHV� DJUHHG� WR� WKDW� WHUP� DQG� WKDW� QRQH� RI� 6,021(�V� ULJKWV� DJDLQVW� '86/�.� DQG�RU�

6(60�1��RXOG�EH�LQ�DQ���D��DIIHFWHG�E��WKH�VHWWOHPHQW����

1R��6815,6(�DQG�LWV�FDUULHU�4�(�KDYH�FRPH�WR�WKH�&RXUW�RYHU�D��HDU�DIWHU�DJUHHLQJ�WR�

WKH� VHWWOHPHQW�� DQG� FODLP� WKH�� GLGQ�W� PHDQ� LW��� 6815,6(� DQG� 4�(� QR�� FODLP� WKDW� �KHQ�

681516(�DQG�4�(�VDLG�WKH�VHWWOHPHQW�GLG�QRW�DQG��RXOG�QRW�DIIHFW�DQ��RI�6,021(�V�ULJKWV�

DJDLQVW�'86/�.�DQG�RU�6(60�1��6815,6(�DQG�4�(�PHDQW�WKDW�WKH�VHWWOHPHQW�DFWXDOO��GLG�

DIIHFW�VRPH�RI�6,021(�V�ULJKWV�DJDLQVW�'86/�.�DQG�RU�6(60�1����

1HLWKHU� 6815,6(� QRU�4�(� FDQ� EH� SHUPLWWHG� WR� JHW� D�D���LWK� UHQHJLQJ� RQ� WKH� GXO��

HQWHUHG�DJUHHPHQW���6815,6(�DQG�4�(�PXVW�EH�PDGH�WR�KRQRU�WKH�DJUHHPHQW�WKDW��DV�SODFHG�

RQ�WKH�UHFRUG�RQ�2FWREHU�����������DQG�VSHFLILFDOO�� WKH�WHUP�WKDW�6,021(��RXOG�UHWDLQ�DOO�RI�

WKH�VDPH�ULJKWV�DJDLQVW�'86/�.�DQG�6(60�1�WKDW�KH�KDG�EHIRUH�WKH�VHWWOHPHQW��DV�UHDFKHG���

,I�6815,6(�DQG�RU�4�(��DQWHG�WKH� VHWWOHPHQW� WR�DIIHFW�6,021(�V� ULJKWV�DJDLQVW�'86/�.�

DQG� 6(60�1� WKHQ� WKH�� VKRXOG� QRW� KDYH� DJUHHG� WKDW� WKH� VHWWOHPHQW� GRHV� QRW� DIIHFW� DQ�� RI�

6,021(�V�ULJKWV�DJDLQVW�'86/�.�DQG�RU�6(60�1���6815,6(�DQG�4�(�VKRXOG�KDYH�VDLG�RQ�

2FWREHU����������WKDW�WKH�VHWWOHPHQW��RXOG�DIIHFW�VRPH�RI�6,021(�V�ULJKWV�DJDLQVW�'86/�.�
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DQG�6(60�1��DQG�6,021(��RXOG�KDYH� VDLG� WKHUH��DV�QR�GHDO�� �7KH�FRXUW� FRXOG�KDYH�WKHQ�

EURXJKW�WKH�YHQLUH�SDQHO�EDFN�LQ�DQG�WULDO��RXOG�KDYH�SURFHHGHG����XW�LQVWHDG��6815,6(�DJUHHG�

WKH�VHWWOHPHQW�GRHV�QRW�DQG��RXOG�QRW�DIIHFW�DQ��RI�6,021(�V�ULJKWV���6815,6(�DJUHHG�WKDW�

WKH� VDPH� ULJKWV� 6,021(�KDG� DJDLQVW�'86/�.� DQG�RU� 6(60�1� EHIRUH� WKH� VHWWOHPHQW��DV�

UHDFKHG� �RXOG� EH� WKH� VDPH� ULJKWV� 6,021(� �RXOG� KDYH� DIWHU� WKH� VHWWOHPHQW� �DV� UHDFKHG���

6815,6(�PXVW�KRQRU�WKDW�DJUHHPHQW����

,,�� 6815,6���D��R��6H��7KH�6H��OHPH����VLGH��DVHG�2��,�V�2���0LV�DNH����

,Q�LWV�ODWHVW�ILOLQJ�6815,6(�DVNV��IRU�WKH�ILUVW�WLPH��WKDW�WKH�VHWWOHPHQW�EH�VHW�DVLGH�EDVHG�

RQ��QR�PHHWLQJ�RI�WKH�PLQGV���������6815,6(�V�RSSRVLWLRQ�DW�3����/���������)URP�WKH�RXWVHW�LW�

PXVW�EH�QRWHG�WKDW�WKHUH��DV�D�YHU��FOHDU�PHHWLQJ�RI�WKH�PLQGV�RQ�WKH�LVVXH�WKDW� WKH�VHWWOHPHQW�

�RXOG� LQ� QR� �D�� VKDSH� RU� IRUP� DIIHFW� DQ�� RI� 6,021(�V� ULJKWV� DJDLQVW� '86/�.� DQG�RU�

6(60�1�� �7KH�DJUHHPHQW� FRXOG� QRW�KDYH�EHHQ�PRUH� FOHDU� LQ�FRQILUPLQJ� WKDW� 6,021(��DV�

UHWDLQLQJ�DOO�RI� WKH� VDPH� ULJKWV�KH�KDG�DJDLQVW�'86/�.�DQG�6(60�1�EHIRUH� WKH� VHWWOHPHQW�

�DV� FRQVXPPDWHG�� �7KH� DJUHHPHQW� UHOHDVHV�6815,6(� �(;&/8',1��5,&��5'�'86/�.�

�1'�25�-867,1�6(60�1��������([KLELW�����WR�6,021(�V�RSSRVLWLRQ�WR�PRWLRQ�WR�LQWHUYHQH�

DQG�HQIRUFH�MXGJPHQW�DW�3������7KH�DJUHHPHQW�UHOHDVHV�'HIHQGDQWV���HPSOR�HHV����/8�,1��

5,���5�� �86/�.� �1��25� �867,1� 6�60�1��� � ,G� DW� 3�� ��� � 7KH� DJUHHPHQW� VWDWHV�

�1RWKLQJ� LQ� WKLV� UHOHDVH� VKDOO� UHOHDVH�� GLVFKDUJH�� RU� LQ� DQ�� �D�� LPSDFW� 3/�,17,))�V� ULJKWV�

DJDLQVW�5,&��5'�'86/�.�DQG�RU�-867�,1�6(60�1�LQ�DQ��PDQQHU���� ,G�� �7KH�DJUHHPHQW�

IXUWKHU� VWDWHV� �3/�,17,))� VKDOO� UHWDLQ� DOO� ULJKWV� WR� SXUVXH� DQ�� FODLPV� DJDLQVW� 5,&��5'�

'86/�.� DQG�RU� -867,1� 6(60�1��� � ,G�� � )LQDOO��� WKH� DJUHHPHQW� QRWHV� WKDW� ��1��

/�1�8��(� 7��7� :28/'� �(� 5(�'� 72� ,1� �1�� :��� ,03�&7� 3/�,17,))�6�
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5,��76� ���,167� 5,&��5'� '86/�.� �1'�25� -867,1� 6(60�1� �� �� �� 6��//� �(�

'((0('�18//��1'�92,'����,G����

)UDQNO��� 6,021(�V� FRXQVHO� FDQQRW� HQYLVLRQ� KR�� LW� FRXOG� KDYH� EHHQ�PDGH� DQ��PRUH�

FOHDU� WKDW� 6,021(� UHWDLQHG� WKH� VDPH� ULJKWV� DJDLQVW� '86/�.� DQG� 6(60�1� DIWHU� WKH�

VHWWOHPHQW� WKDW� KH� KDG� EHIRUH� WKH� VHWWOHPHQW�� � 7KHUH� �DV� DQ� REYLRXV� PHHWLQJ� RI� WKH� PLQGV���

6815,6(�LV�VLPSO��VHHNLQJ�WR�XQGR�WKH�DJUHHG�XSRQ�VHWWOHPHQW�DV�LW�QR��DSSHDUV�6815,6(�V�

UHSUHVHQWDWLRQV� WR� WKH� FRXUW� WKDW�'86/�.� DQG� 6(60�1��HUH� QRW� HPSOR�HHV��DV� LQFRUUHFW��

DQG�'86/�.�DQG�6(60�1�KDYH�DVNHG�6815,6(�WR�H[SODLQ�LWVHOI� LQ�WKH�IHGHUDO�GHFODUDWRU��

UHOLHI�DFWLRQ����

6815,6(� PD�� QRW� FODLP�PXWXDO�PLVWDNH� JLYHQ� WKH� FLUFXPVWDQFHV� RI� WKLV� PDWWHU�� � ,Q�

��G������ ��� �D������� ���� 1HY��GY�2S�� ��� ������� WKH� 6XSUHPH� &RXUW� RI� 1HYDGD� KHOG� WKDW�

WKH�GRFWULQH�RI�PXWXDO�PLVWDNH�LV�QRW�JURXQGV�IRU�UHVFLVVLRQ�RI�D�FRQWUDFW��KHQ�WKH�SDUW��EHDUV�

WKH�ULVN�RI�PLVWDNH���7KH�&RXUW�IXUWKHU�KHOG�WKDW�D�SDUW��EHDUV�WKH�ULVN�RI�PLVWDNH�LI�WKH�SDUW��LV�

D�DUH�DW�WKH�WLPH�RI�WKH�IRUPDWLRQ�RI�WKH�FRQWUDFW�WKDW�WKH��RQO��KDYH�OLPLWHG�NQR�OHGJH�RI�WKH�

IDFWV�WR��KLFK�WKH�PLVWDNH�UHODWHV��EXW�WUHDWV�WKDW�NQR�OHGJH�DV�VXIILFLHQW��WKH�FRXUW��LOO�DOORFDWH�

WKH�ULVN�RI�PLVWDNH�WR�WKDW�SDUW����,G���7KLV�VHHPV�WR�EH�H[DFWO���KDW�KDSSHQHG��LWK�6815,6(�LQ�

WKLV�PDWWHU�� �6815,6(�UHSUHVHQWHG�WR�6,021(�DQG�WR�WKH�FRXUW�WKDW�'86/�.�DQG�6(60�1�

�HUH� QRW� HPSOR�HHV�� � 2YHU� D� �HDU� ODWHU� LW� QR�� DSSHDUV� 6815,6(� �DV� LQFRUUHFW�� RU� �RUVH�

GHFHLWIXO���LQ�LWV�UHSUHVHQWDWLRQV���6815,6(�KDV�QR�ULJKW�WR�VHW�WKH�DJUHHPHQW�DVLGH�EDVHG�RQ�LWV�

R�Q�LQFRUUHFW�UHSUHVHQWDWLRQV����

�� 6,021(� GRHV� QRW� DVVHUW� WKDW� FRXQVHO� IRU� 6815,6(� DWWHPSWHG� WR� GHFHLYH� 6,021(� RU� WKH�
FRXUW�WR�DQ��GHJUHH���6,021(�XQGHUVWDQGV�WKDW�FRXQVHO�IRU�6815,6(�PD��YHU���HOO�KDYH�EHHQ�
UHOD�LQJ�H[DFWO���KDW�6815,6(�WROG�LWV�FRXQVHO����
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�GGLWLRQDOO���LQ�,�����,������DE���7������J���P�����I�����������1HY���GY��2S������1HY��
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