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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.
1. Complaint 4/6/17 1 1-9
2. Motion to Amend Complaint 1129/17 1 10-16
Exhibit 1: Amended Complaint 1 17-25
[November 27, 2017]
3. Supplement to Motion to Amend 12/22/17 1 26-31
Complaint
Exhibit 1: Amended Complaint 1 32-41
4. Court Minutes re Plaintiff’s 1/16/18 1 42
Motion to Amend Complaint
5. Amended Complaint 1/16/18 1 43-51
6. Defendant Sunrise Villas IX 2/6/18 1 52-59

Homeowners Association’s
Answer to Plaintiff’s Amended

Complaint
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61
Amend Complaint
8. Summons [Richard Duslak] 2/15/18 1 62-63
0. Defendant Sunrise Villas IX 7/10/18 1 64-75

Homeowners Association’s
Motion for Summary Judgment

Exhibit A: Affidavit of Al 1 76-78
Stubblefied in Support of

Sunrise Villas IX Homeowners

Association’s Motion for

Summary Judgment

[uly 6, 2018]

Exhibit B: Declaration of 1 79-132
Covenants, Conditions and
Restrictions for Sunrise Villas [X

Exhibit C: Amended Complaint 1 133-142
[January 16, 2018]



NO.

DOCUMENT DATE
(Cont. 9)  Exhibit D: Amendment No. 8
to the CC&Rs of Sunrise
Villas IX Homeowners
Association

10.

11.

12.

13.

14.

Plaintiff’s Opposition to Defendant ~ 7/27/18
Sunrise Villas X HOA’s Motion
for Summary Judgment

Exhibit 1: Affidavits of Simone
Russo, M.D. and Barbara Russo

Exhibit 2: Sunrise Villas IX
Homeowners Association Inc.
Amendments to Covenants,
Conditions and Restrictions
Approved April 22, 1983 by
Action of the Board of Directors

Exhibit 3: Recorded Interview
of J&G Lawn Maintenance

Employee, Tom Bastian
11/30/2016

Supplement to Plaintiff’s Opposition 7/30/18
to Defendant Sunrise Villas IX

HOA’s Motion for Summary

Judgment

Exhibit 1: Affidavits of Simone
Russo, M.D. and Barbara Russo
[July 27, 2018]

Defendant Sunrise Villas IX 8/10/18
Homeowners Association’s

Omnibus Reply in Support of its

Motion for Summary Judgment

Exhibit A: Affidavit of Amanda
Davis in Support of Sunrise
Villas IX Homeowner’s
Association’s Motion for

Summary Judgment
[August 6, 2018]

Order Denying Defendant’s Motion ~ 9/26/18
for Summary Judgment

Notice of Entry 9/26/18

VOL. PAGE NO.
1 143-145
1 146-159
1 160-170
1 171-185
1 186-191
1 192-194
1 195-205
1 206-216
1 217-219
1 220-221
1 222-224



NO. DOCUMENT DATE VOL. PAGE NO.

(Cont. 14) Exhibit 1: Order Denying 1 225-227
Defendant’s Motion for
Summary Judgment

15. Amended Order Denying Sunrise 1120/18 1 228-229
Villas X Homeowners Association’s
Motion for Summary Judgment

16. Notice of Entry of Amended Order  11/30/18 1 230-232

Denying Sunrise Villas IX
Homeowners Association’s Motion
for Summary Judgment

Exhibit A: Amended Order 1 233-235
Denying Sunrise Villas IX
Homeowners Association’s

Motion for Summary Judgment
[November 20, 2018]

17. Default [Richard Duslak] 9/4/19 1 236-237
18. Summons [Justin Sesman] 9/5/19 1 238-239
19. Default [Justin Sesman] 9/13/19 1 240-241
20. Defendants / Cross-Defendants 10/16/19 2 242-252

Cox Communications Las Vegas,
Inc. dba Cox Communications

and IES Residential, Inc.’s (1)
Motion for Determination of Good
Faith Settlement and (2) Motion
for Summary Judgment

Exhibit 1: Defendant 2 253-262
Bushbaker’s Answer and

Cross-Claim Against Cox

Communications

[May 17, 2017]

Exhibit 2: Defendant / Cross- 2 263-273
Defendant J. Chris Scarcelli’s
Answer to Defendant / Cross-
Claimant Kevin Bushbaker’s
Amended Cross-Claim and
Cross-Claims Against Cox
Communications, Sunrise

Villas IX Homeowners
Association, J&G Lawn
Maintenance and PWJAMES
Management & Consulting, LLC



NO
21.

22.

23.
24.
1177

25.

DOCUMENT

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Defendants, IES
Residential, Inc. and Cox

DATE
10/17/19

Communications Las Vegas, Inc.
dba Cox Communications’ Motion
for Determination of Good Faith

Settlement

Court Minutes re Defendants /
Cross-Defendants Cox
Communication Las Vegas, Inc.
dba Cox Communications and

10/18/19

IES Residential, Inc.’s (1) Motion
for Determination of Good Faith

Settlement and (2) Motion for
Summary Judgment

Application for Judgment by Default 10/31/19

Notice of Hearing Re: Default
Plaintiff’s Motion to Compel
Settlement on Order Shortening
Time

Exhibit 1: Email from Fink

10/31/19
11/1/19

(Sunrise) Re: proposed release
and waiting for carrier to sign

off

Exhibit 2: Email from Turtzo

(Cox) re: also waiting for
approval of the release

Order Granting Defendant / Cross- 11/7/19
Defendants Cox Communications

Las Vegas, Inc. dba Cox

Communications and IES Residential,

Inc.’s Motion for Determination
Good Faith Settlement

of

VOL. PAGE NO.
2 274-276

2 277

2 278-282

2 283-284

17 3751-3770
17 3762-3768
17 3769-3770
2 285-287

* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to

the appendix after the first 17 volumes were complete and already numbered
(3,750 pages)

iv



NO
26.

27.

28.
29.

30.

31.

32.

33.

DOCUMENT

Notice of Entry Order Granting

Defendant / Cross-Defendant, Cox

Communications Las Vegas, Inc.
dba Cox Communications and
IES Residential, Inc.’s Motion for
Determination of Good Faith
Settlement

Order Granting Defendant /
Cross-Defendants Cox
Communications Las Vegas,

Inc. dba Cox Communications

And IES Residential, Inc.’s
Motion for Determination of
Good Faith Settlement
[November 11, 2019]

Court Minutes Re: Plaintiff’s
Application for Judgment by
Default

Default Judgment

Notice of Entry

Exhibit 1: Default Judgment
[December 17, 2019]

Register of Actions [Minutes Re:
Motion for Default Judgment]

Civil Order to Statistically Close
Case

Plaintiff’s Motion for Judicial
Assignment of Cause of Action

QBE Insurance Corporations

Motion to Intervene and Opposition
to Motion to Assign Rights Against

QBE

Exhibit A: Complaint for
Declaratory Relief
[November 16, 2020]

DATE

11/8/19

12/17/19

12/17/19
12/17/19

12/17/19

5/14/20

11/2/20

11/16/20

VOL. PAGE NO.
2 288-290
2 291-293
2 294

2 295-296
2 297-299
2 300-302
2 303-304
2 305

2 306-310
2 311-327
2 328-333



NO.

DOCUMENT DATE

(Cont. 33) Exhibit B: Declaration of

34.

35.

Duane Butler in Support of
QBE Insurance Corporation’s
Motion to Intervene and
Opposition to Motion to
Assign Rights Against QBE
[November 16, 2020]

QBE Insurance Corporation’s 11/17/20
Amended Motion to Intervene

and Opposition to Motion to Assign
Rights Against QBE

Exhibit A: Complaint for
Declaratory Relief
[November 16, 2020]

Exhibit B: Declaration of
Duane Butler in Support of
QBE Insurance Corporation’s
Motion to Intervene and
Opposition to Motion to
Assign Rights Against QBE
[November 16, 2020]

Exhibit C: Settlement
Agreement and Release
[November 17, 2020]

Opposition to Non-Party QBE 11/25/20
Insurance Corporation’s Motion

to Intervene and Formal Withdrawal

of Plaintiff’s Motion for Judicial

Assignment of Cause of Action

Exhibit 1: Defendant Sunrise
Villas IX Homeowner
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories [March 2, 2018]

Exhibit 2: Motion to Amend
Complaint [November 29, 2017]

Exhibit 3: Amended Complaint
[January 16, 2018]

Vi

VOL. PAGE NO.
2 334-337
2 338-352
2 353-358
2 359-361
2 362-386
2 387-397
2 398-406
2 407-423
2 424-433



NO.

DOCUMENT

(Cont. 35) Exhibit 4: Letter dated

36.

37.

September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 5: Letter dated
November 4, 2020 regarding
litigation against Sesman,
Duslak, and PW James
Management & Consulting

Exhibit 6: Summons for
Justin Sesman [January 16, 2018]

Exhibit 7: Default for
Justin Sesman
[September 13, 2019]

QBE Insurance Corporation’s
Withdrawal of its Amended
Motion to Intervene

Exhibit A: Stipulation between
Sunrise Villas IX Homeowners
Association and Simone Russo
Related to Case A-17-753606
(Simone Russo v. Cox
Communications Las Vegas, Inc.)
[December 8, 2020]

Motion to Intervene to Enforce
Settlement

Exhibit 1: Settlement
Agreement and Release

Exhibit 2: Simone Russo’s
Answer to Plaintiff’s Complaint
for Declaratory Relief and
Counterclaim

[December 22, 2020]

Exhibit 3: Simone Russo’s
Answer to Plaintiff’s Amended
Complaint for Declaratory
Relief and Amended
Counterclaim

[December 30, 2020]

vii

DATE

12/8/20

1/4/21

VOL. PAGE NO.
2 434-435
2 436-437
2 438-440
2 441-443
2 444-446
2 447-449
2 450-457
2 458-481
3 482-511
3 512-546



NO
38.

39.

40.

41.

42.

DOCUMENT

Clerk’s Notice of Nonconforming
Document

Request for Hearing
[Motion to Intervene to Enforce

Settlement filed by Intervenor
QBE on 1/4/21]

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Intervenor QBE
Insurance Corporation’s Motion
to Intervene to Enforce Settlement

Notice of Hearing Re: QBE
Insurance Corporation’s Motion
to Intervene to Enforce Settlement

Opposition to Non-Party QBE
Insurance Corporation’s Second
Motion to Intervene and Motion
to “Enforce” Settlement

Exhibit 1: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories

Exhibit 2: Letter dated
September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 3: Reporter’s
Transcript of Motions dated
October 18,2019

Exhibit 4: Settlement
Agreement and Release

Exhibit 5: Notice of Entry
Exhibit 6;: Compliant for

Declaratory Relief
[November 16, 2020]

viii

DATE
1/7/21

1/7/21

1/7/21

1/8/21

1/15/21

VOL. PAGE NO.
3 547-549
3 550-551
3 552-554
3 555

3 556-580
3 581-589
3 590-597
3 598-634
3 635-658
3 659-665
3 666-671



NO.

DOCUMENT DATE

(Cont. 42) Exhibit 7: Simone Russo’s

43.

44,

45.

Answer to Plaintift’s
Complaint for Declaratory
Relief and Counterclaim
[December 22, 2020]

Exhibit 8: Simone Russo’s
Answer to Plaintiff’s Amended
Complaint for Declaratory
Relief and Amended
Counterclaim

[December 30, 2020]

Exhibit 9: Answer, Counterclaim
and Third-Party Complaint
[January 4, 2021]

Exhibit 10: Voluntary Dismissal
of Russo’s Original Counterclaim

and Amended Counterclaim
[January 11, 2021]

Amended Certificate of Service 1/19/21
[Opposition to Non-Party QBE

Insurance Corporation’s Second

Motion to Intervene and Motion

to Enforce Settlement]

Plaintiff’s Supplement to Opposition 1/19/21
to Non-Party QBE Insurance

Corporation’s Second Motion to

Intervene and Motion to “Enforce”

Settlement

Motion to Set Aside and/or Amend 1/21/21
Judgment

Exhibit 1: Reporter’s Transcript
of Hearing dated October 16,
2019

Exhibit 2: Reporter’s Transcript
of Motions dated October 18,
2019

Exhibit 3: Plaintiff’s Motion to
Compel Settlement on Order

Shortening Time
[November 1, 2019]

VOL. PAGE NO.
3 672-710
4 711-846
4 847-880
4 881-920
4 921-922
4 923-924
4 925-929
4 930-941
5 942-968
5 969-998
5 999-1019



NO.

DOCUMENT

DATE

(Cont. 45) Exhibit 4: Reporter’s Transcript

46.

47.

Joinder to Motion to Set Aside
and/or Amend Judgment

Motion to Enforce Settlement

of Hearing dated November
7,2019

Exhibit 5: November 8, 2019
Email Correspondence

Exhibit 6: Reporter’s Transcript
of Hearing dated November 8,
2019

Exhibit 7: Settlement
Agreement and Release

Exhibit 8: Default Judgment
[December 17, 2019]

Exhibit 9: Court Minutes Re:
Plaintiff’s Application for

Judgment by Default
[December 17, 2019]

Exhibit 10: Answer, Counterclaim
and Third-Party Complaint
[January 4, 2021]

1/22/21

Exhibit A: First Amended
Complaint for Declaratory
Relief [December 23, 2020]

Exhibit B: Simone Russo’s
Amended Answer to Plaintiff’s
Amended Complaint for
Declaratory Relief

1/22/21

Exhibit 1: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintift’s First Set of
Interrogatories [March 2, 2018]

VOL. PAGE NO.
5 1020-1066
5 1067-1083
5 1084-1116
5 1117-1140
5 1141-1143
5 1144-1145
5 1146-1185
5 1186-1189
6 1190-1197
6 1198-1213
6 1214-1222
6 1223-1231



NO.

DOCUMENT

(Cont. 47) Exhibit 2: Letter dated

48.

49.

50.

51.

52.

53.

54.

September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 3: Reporter’s Transcript
of Motions dated October 18,
2019

Notice of Hearing Re: Plaintiff’s
Motion to Enforce Settlement

Notice of Hearing Re: Defendant’s
Motion to Set Aside and/or Amend
Judgment

Request for Judicial Notice

Exhibit 1: Motion to Dismiss
[January 25, 2021]

Association of Counsel for
Defendant Sunrise Villas I[X
Homeowners Association

Amended Associati.on of Counsel
for Defendant Sunrise Villas IX
Homeowners Association

Plaintiff’s Second Supplement to
Opposition to Non-Party QBE
Insurance Corporation’s Second
Motion to Intervene and Motion
to “Enforce” Settlement

Exhibit 1: Reporter’s Transcript
of Hearing dated November 7,
2019

Opposition to Motion to Set Aside
and/or Amend Judgment

Exhibit 1: Reporter’s Transcript
of Motions dated October 18,
2019

Exhibit 2: Reporter’s Transcript
of Motions dated November 7,
2019

Xi

DATE

1/25/21

1/25/21

1/26/21

2/1/21

2/1/21

2/1/21

2/1/21

VOL. PAGE NO.
6 1232-1233
6 1234-1270
6 1271

6 1272

6 1273-1274
6 1275-1281
6 1282-1284
6 1285-1287
6 1288-1293
6 1294-1340
6 1341-1363
6 1364-1400
7 1401-1447



NO.

DOCUMENT DATE

(Cont. 54) Exhibit 3: Settlement

55.

56.

57.

Agreement and Release

Exhibit 4: Default Judgment
[December 17, 2019]

Consolidated Brief Re: QBE’s 2/4/21
Motion to Intervene to Enforce

Settlement and Plaintiff’s Motion

to Enforce Settlement

Exhibit C: January 27, 2021
Email Correspondence

Exhibit D: January 29, 2021
Email Correspondence

Defendant Sunrise HOA Villas [X 2/4/21
Homeowners Association’s

Consolidated Opposition to

Plaintiff’s Motions to Enforce

Settlement and Reply to QBE’s

Motion to Enforce

Motion to Set Aside and/or

Amend Judgment
[January 21, 2021]

Plaintiff’s Second Supplement
To Opposition to Non-Party
QBE Insurance Corporation’s
Second Motion to Intervene
and Motion to “Enforce”
Settlement [February 1, 2021]

Defendant Sunrise Villas IX
Homeowners Association’s
Second Supplemental Response
to PlaintiftP s First Set of
Interrogatories [March 2, 2018]

Errata to Defendant Sunrise HOA 2/4/21
Villas IX Homeowners

Association’s Consolidated

Opgosition to Plaintiff’s Motion to

Enforce Settlement and Reply to

QBE’s Motion to Enforce as to

Exhibits Cover Sheets Only

xii

VOL. PAGE NO.
7 1448-1471
7 1472-1474
7 1475-1485
7 1486-1488
7 1489-1494
7 1495-1512
7 1513-1524
7 1525-1577
7 1578-1585
7 1586-1588



NO.

DOCUMENT

(Cont. 57) Exhibit 11: Motion to Set Aside

58.

59.

60.

61.

and/or Amend Judgment
[January 21, 2021]

Exhibit 12: Plaintiff’s Second
Supplement to Opposition to
Non-Party QBE Insurance
Corporation’s Second Motion
to Intervene and Motion to
“Enforce” Settlement

[February 1, 2021]

Exhibit 13: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories [March 2, 2018]

Suggestion of Death upon the
Record of Defendant J. Chris
Scarcelli Pursuant to NRCP 25(A)

Minute Order Re: Hearing on
2/11/21 at 9:05 a.m.

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Intervene QBE
Insurance Corporation’s
Consolidated Brief Re: QBE’s
Motion to Intervene to Enforce
Settlement and Plaintiff’s Motion
to Enforce Settlement

Request for Judicial Notice in
Support of Consolidated Brief
Re: QBE’s Motion to Intervene
to Enforce Settlement and
Plaintiff’s Motion to Enforce
Settlement

Exhibit 14: Response to
Plaintiff’s / Counter-Defendant’s

Motion to Dismiss
[February 8, 2021]

Xiii

DATE

2/4/21

2/4/21

2/5/21

2/9/17

VOL. PAGE NO.
7 1589-1601
8 1602-1655
8 1656-1664
8 1665-1668
8 1669-1670
8 1671-1673
8 1674-1676
8 1677-1821



NO
62.

63.

64.

65.

66.

67.

68.

DOCUMENT

Defendant Sunrise \(illas IX
queowners Association’s
Joinder to Intervenor QBE

Insurance Corporation’s Request
for Judicial Notice in Support of

Consolidated Brief Re: QBE’s
Motion to Intervene to Enforce

Settlement and Plaintiff’s Motion

to Enforce Settlement

First Supplement to Opposition
to Motion to Set Aside and/or
Amend Judgment

Request for Judicial Notice in

Support of Opposition to Plaintiff’s

Motion to Enforce Settlement

Exhibit 15: Reply in Response

to Motion to Dismiss
[February 12, 2021]

Reply to Opposition to Motion
to Enforce Settlement

Errata to Rep}fy to Opposition to
0

Motion to Enforce Settlement

Second Supplement to Opposition

to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: Declaration of
Richard Duslak
[February 8,2021]

Exhibit 2: PW James

Mana%ement & Consulting, LLC
1 Check Journal Report

Payro

Exhibit 3: Affidavit of Amanda

Davis in Support of Sunrise
Villas IX Homeowner’s
Association’s Motion for
Summary Judgment
[August 6, 2018]

Minute Order Re: Hearing on
3/3/21 at 1:30 p.m.

Xiv

DATE
2/9/21

2/10/21

2/12/21

2/17/21

2/18/21

2/22/21

2/25/21

VOL. PAGE NO.
8 1822-1824
8 1825-1827
8 1828

8 1829-1833
8 1834-1844
8 1845-1847
9 1848-1853
9 1854-1855
9 1856-1877
9 1878-1880
9 1881-1882



NO
69.

70.

71.

72.

73.
74.

DOCUMENT

Defendant Sunrise HOA Villas IX
Homeowners Association’s Reply
to Plaintiff’s Opposition to Motion
to Set Aside and/or Amend
Judgment

Exhibit A: Settlement
Agreement and Release

Exhibit B: March 28, 2007
article by Julie Sloan for

CNN Money regarding
AdvanstaffHR

Exhibit C: Webpage for
AdvanstaffHR

Third Supplement to Opposition
to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: February 25, 2021
Email Correspondence

Fourth Supplement to Opposition

to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: Opinion, Jane Doe v.

La Fuente, Inc., 137 Nev.Adv.Op

3(2021)

Defendant Sunrise HOA Villas IX
Homeowners Association’s Reply
to Plaintiff’s Third and Fourth
Supplements to His Opposition

to Motion to Set Aside and/or
Amend Judgment

Exhibit A: March 1, 2021
Email Correspondence

Motion for Substitution of Party
Post Hearing Brief on Opposition

to Motion to Set Aside and/or
Amend Judgment

XV

DATE
2/25/21

2/25/21

2/25/21

3/2/21

3/4/21
3/5/21

VOL. PAGE NO.
9 1883-1892
9 1893-1916
9 1917-1919
9 1920-1923
9 1924-1927
9 1928-1930
9 1931-1934
9 1935-1962
9 1963-1968
9 1969-1971
9 1972-1977
9 1978-1983



NO
75.

76.

77.

78.

79.

DOCUMENT

Response to Plaintiff’s Post
Hearing Brief Re: Defendant’s
Motion to Set Aside the Judgment

Opposition to Plaintiff’s Motion
to Substitute Undersigned Counsel
as Representative for Defendant

J. Chris Scarcelli

Reply to Response to Post Hearing
Brief on Opposition to Motion to
Set Aside and/or Amend Judgment

Reply to Opposition to Motion for
Substitution of Party

Request for Judicial Notice

Exhibit 20: Emergency Motion
to Stay and/or Extend Pretrial
Deadlines [March 4, 2021]

Exhibit 21: Third-Party

Defendant Sunrise Villas IX
Homeowners’ Association’s
Joinder to Plaintiff/Counter-
Defendant QBE Insurance
Corporation’s Emergency

Motion to Stay and/or Extend
Pretrial Deadlines [March 5, 2021]

Exhibit 22: Opposition to
Emergency Motion to Stay
and/or Extend Pretrial Deadlines
[March 10, 2021]

Exhibit 23: Response to
Plaintiff’s/Counter-Defendant’s
Emergency Motion to Stay and/or
Extend Pretrial Deadlines

[March 10, 2021]

Exhibit 24: Reply to Response
to Emergency Motion to Sta
and/or Extend Pretrial Deadlines

Exhibit 25: March 18, 2021
email from counsel for Duslak
and Sesman

XVi

DATE
3/9/21

3/11/21

3/11/21

3/15/21

3/20/21

VOL. PAGE NO.
9 1984-1988
9 1989-1993
9 1994-1999
9 2000-2005
9 2006-2007
9 2008-2024
9 2025-2029
9 2030-2035
9 2036-2051
9 2052-2057
9 2058-2059



NO.

DOCUMENT

(Cont. 79) Exhibit 26: Counterclaimants’

80.

81.

82.

83.

84.

85.

Motion to Amend Answer,
Counterclaim and Third-Party
Complaint

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Intervenor QBE
Insurance Corporation’s Request
for Judicial Notice

Defendant Sunrise Villas IX
Homeowners Association’s
Addendum to its Joinder to
Intervenor QBE Insurance
Corporation’s Request for Judicial
Notice in Support of the Pending
Motions Re: Setting Aside the
Default and Settlement Agreement

Reply to Sunrise’s Addendum to
QBE’s Request for Judicial Notice

Supplement to Reply to Sunrise’s
Addendum to QBE’s Request for
Judicial Notice

Exhibit 1: Errata to Motion to
Compel Discovery Responses
(Document No. 55)

Minute Order Re: Order Denying
Intervention

Defendant Sunrise Villas IX
Homeowners Association’s
Request for Judicial Notice in
Support of the Pending Motions
Re Setting Aside the Default and
Settlement Agreement

Exhibit A: Third-Party Plaintiff
Richard Duslak’s Answers to
Third-Party Defendant Sunrise
Villas IX Homeowners’
Association’s First Set of
Interrogatories [April 2, 2021]

XVii

DATE

3/22/21

3/29/21

3/29/21

3/30/21

3/31/21

4/13/21

VOL. PAGE NO.
10 2060-2114
10 2115-2117
10 2118-2122
10 2123-2131
10 2132-2136
10 2137-2140
10 2141-2142
10 2143-2146
10 2147-2162



NO.

DOCUMENT

(Cont. 85) Exhibit B: Third-Party Plaintiff

86.

87.

88.
89.

90.

91.
92.

Justin Sesman’s Answers to
Third-Party Defendant Sunrise
Villas IX Homeowners’
Association’s First Set of
Interrogatories [April 2, 2021]

Exhibit C: Response to
Plamntift’s/Counter-Defendant’s
Motion to Dismiss

[February 8, 2021]

Reply to Sunrise’s Latest Request
for Judicial Notice

Exhibit 1: Response to
Plaintiff’s/Counter-Defendant’s

Motion to Dismiss
[February 8, 2021]

Exhibit 2: Reporter’s Transcript
of Motions dated March 3, 2021

Order on Motion to Intervene to
Enforce Settlement

Order on Motion to Substitute

Notice of Entry
Exhibit 1: Order on Motion to
Intervene to Enforce Settlement
[April 22, 2021]

Notice of Entry

Exhibit 1: Order on Motion to
Substitute

Minute Order: Pending Motions

Motion to Amend and/or Modify
Order

Exhibit A: Minute Order for
March 31, 2021

Exhibit B: April 1, 2021 Email
Correspondence

Xviii

DATE

4/15/21

4/22/21

4/22/21
4/22/21

4/22/21

5/3/21
5/7/21

VOL. PAGE NO.
10 2163-2178
10 2179-2290
11 2291-2323
11 2324-2329
11 2330-2474
12 2475-2618
12 2619-2630
12 2631-2635
12 2636-2638
12 2639-2651
12 2652-2654
12 2655-2660
12 2661-2662
12 2663-2668
12 2669-2671
12 2672-2675



NO.

DOCUMENT

(Cont. 92) Exhibit C: April 5, 2021 Email

93.

94.

Correspondence

Exhibit D: April 5, 2021 Email
Correspondence with a redline
version of the Order

Exhibit E: April 22, 2021 Email
Correspondence

Exhibit F: Order on Motion to
Intervene to Enforce Settlement
[April 22, 2021]

Exhibit G: Proposed Order Re:
Motion to Intervene to Enforce

Settlement, clean version
of the redlined Order (Ex. D)

Defendant Sunrise Villas IX
queowners Association’s
Joinder to Intervenor QBE

Insurance Corporation’s Motion
to Amend and/or Modify Order

Opposition to Motion to Amend
and/or Modify Order

Exhibit 1: Minute Order for
March 31, 2021

Exhibit 2: April 1, 2021 Email
Correspondence from Russo’s
Counsel re proposed Order

Exhibit 3: Order on Motion to
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NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 1

CASE NO. A-17-753606-C
DOCKET U

DEPT. XVI

DISTRICT COURT
CLARK COUNTY, NEVADA
* % * % *
SIMONE RUSSO,
Plaintiff,
vs.

COX COMMUNICATIONS LAS VEGAS,
INC.,

Defendant.

Nt Nt N N N N N N N N N

REPORTER'S TRANSCRIPT
OF
HEARING

(TELEPHONIC CONFERENCE)

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS

DISTRICT COURT JUDGE

DATED FRIDAY, NOVEMBER 8, 2019

REPORTED BY: PEGGY ISOM, RMR, NV CCR #541,

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without

payment.

16A.App.3435



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16A.App.3436

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 2

APPEARANCES:

FOR THE PLAINTIFF RUSSO:

DAVID SAMPSON, LLC

BY: DAVID F. SAMPSON, ESQ.
200 W. CHARLESTON BOULEVARD
LAS VEGAS, NV 89106

(702) 605-1099

(702) 888-209-4199

DAVIDS@INJURYHELPNOW.COM

FOR THE DEFENDANT IES RESIDENTIAL:

MORRIS SULLIVAN LEMKUL & PITEGOFF
BY: WILLIAM LEMKUL, ESQ.

3770 HOWARD HUGHES PARKWAY

SUITE 170

LAS VEGAS, NV 89169

(702) 405-8100

TURTZO@MORRISSULLIVANLAW.COM

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without

payment.
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16A.App.3437

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 3

APPEARANCES CONTINUED:

FOR THE DEFENDANT SUNRISE VILLAS IX HOA:

SPRINGEL & FINK, LLP
BY: LEONARD FINK, ESQ.
10655 PARK RUN DRIVE
SUITE 275

LAS VEGAS, NEVADA 89144
(702) 804-0706

(702) 804-0798 Fax

LFINK@SPRINGELFINK.COM

FOR KEVIN BUSHBAKER:

SGRO & ROGER

BY: JOSPEH MELORO, ESQ.
720 SOUTH SEVENTH STREET
SUITE #300

LAS VEGAS, NV 89101
(702) 384-9800

(702) 665-4120 Fax

JMELORO@SGROANDROGER.COM

* * * * %
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NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 4
LAS VEGAS, NEVADA; FRIDAY, NOVEMBER 8, 2019
9:35 A.M.
PROCEEDTINGS
* % * * % % *

THE COURT: Good morning to everyone.

IN UNISON: Good morning.

THE COURT: All. Right. And let's go ahead
and place our appearances for the record.

MS. SAMPSON: David Sampson for Dr. Russo.

MR. FINK: Leonard Fink, Sunrise Villas IX
HOA.

MR. LEMKUL: Will Lemkul, your Honor, for Cox
and IES.

THE COURT: All right.

MR. MELORO: Joseph Meloro for Kevin
Bushbaker.

THE COURT: And we have Mr. Meloro in the
courtroom. And so this is a follow up on yesterday
regarding some of the material terms of the settlement.
Have we come to some sort of agreement?

MR. FINK: Your Honor, Leonard Fink for

Sunrise Vvillas IX.
mean,

exchanged language that

We are really,
Dave and I exchanged

I'm fine with.

really close. I

Mr.

Sampson and I

I've sent it

Peggy Isom,

(702)671-4402 -
Pursuant to NRS 239.053,

CCR 541, RMR
CROERT48@GMATIL.COM

illegal to copy without payment.

16A.App.3438
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16A.App.3439

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 5

off to my carrier who is having their coverage counsel
look at it. ©Unfortunately, even though I told them we
had a 9:30 status conference, I still don't have an
answer on it. But I think that we're pretty much
there, but I can't say for sure at this exact minute
because I don't know what they're all going to say.
But I think -- I think we're probably fine.

THE COURT: Mr. Sampson, sir.

MS. SAMPSON: Well, I don't know. I mean, I
hope -- I hope -- I hope we're fine. This is the thing
that I can't just -- I can't get out of my head is
yesterday I read into the record a release that I had
proposed in the alternative that essentially said, you
know, it names all the parties and then says we agree
to release each other pursuant to the terms set forth
on the record on October 16 and October 18 of 2019.

And so, I guess, the only thing I don't want
any further delay. I don't want to get a call, you
know, in an hour from Mr. Fink going, oh golly gosh,
you know what, some carrier has got some issue, and now
we have no way to flush it out.

So perhaps the Court could say, you know, if
Mr. Fink and his client agree to what Mr. Sampson
proposed this morning, and no one else has any

objection on this Sunrise employee Duslak Sesman thing

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
16A.App.3439
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16A.App.3440

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 6

then we'll go ahead and sign what Mr. Sampson proposed
this morning. And that's going to be done.

And if for some reason Mr. Fink's client
doesn't agree, then we'll do the other proposal
Mr. Sampson set up which is we all just all release
each other pursuant to the terms that were placed on
the record on the 16th, and 18th which are incorporated
by this reference, and we'll just do it that way.

I still for the life of me don't understand
why we can't just do that. Because the only reason
anybody would want to object to that is if they plan on
just wanting to delay things for some reason, or they
want to get some right that wasn't placed on the
record. Neither one of which would be an appropriate
reason to not sign that release.

So that would be my preference so one way or
another we've got one of two releases that will be
signed, and my client is going to get his money here
pretty quick.

THE COURT: Okay. You want -- you want to
respond to that, Mr. Fink?

MR. FINK: Judge, I have no idea even what to
say. I mean, we've all been down this road before. I
can't agree to anything like that until I get the

approval from the people that are paying the money that

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
16A.App.3440
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16A.App.3441

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 7

have the actual stake in this.

You know, and there's a lot of moving parts.
This is not a normal -- this isn't a normal
by-the-numbers settlement because of the carve out.
We're working through it. Again, I was -- I've been
worked on this since early this morning. I was
really -- thought I would get a definitive answer by
now. I don't have it.

You know, it may very well be that the answer
is, you know what, let's go with Mr. Sampson's proposal
with -- we just use the record. And then we use the
record and supplement it, I think, for the -- to make
sure we've got the liens taken care of. Which I think
we're the only other real major issue. But, you know,
I can't --

And, Judge, you've been through this before.
You've been through this as a settlement conference
judge. You've seen it through the parties. I just --
it's -- I can appreciate Mr. Sampson's position, but it
just can't work that way.

THE COURT: This is -- and

MS. SAMPSON: Why can't --
THE COURT: This is one -- I think this is
important to really point out. And from time to time

from a judicial perspective, I have to make sure that

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
16A.App.3441
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16A.App.3442

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 8

the issue in front of me is clearly ripe for
adjudication.

And what I mean by that is this: There
appears to be a significant probability that based upon
the action of the parties, and more specifically
Mr. Fink, that we have an agreement in principle as to
the language that will be in the agreement. Because
whatever changes were made as it related to the two
putative/independent contractor, whatever status they
have, apparently there is some sort of agreement as the
type of language that would be appropriate. And so all
we have to do at this point is this: Either it's
approved or it's not approved.

If it's approved, then we're done. There's no
need for law and motion. There's no need for any
decisions from me. I would anticipate the checks would
be exchanged shortly.

In contrast, and this is important to point
out, if they're not done, then I have to make some
important decisions.

As a trial judge, I don't give advisory
decisions.

But, Mr. Sampson, you are correct. I will
have to make some decisions. But here's the problem

with making decisions. Decisions don't always end up

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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16A.App.3443

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS

9

being efficient in the long term. Because what
potentially could trigger that would be more delay,
potential posttrial motions, maybe a Rule 54
certification, writ to the Court of Appeals and/or
Nevada Supreme Court. And that doesn't really help
anyone at this point.

And so I don't mind saying this. I wanted to
delay a little bit or kick the can down the road so
that doesn't occur. Because I feel it's prudent to let
you guys work it out. That's probably the best way I
can say it. Because as a trial judge sometimes I have
to help everyone along. And sometimes inaction helps
facilitate the process. Especially under the facts of
this case. Because understand this: I'm not dealing
with motions in limine. I'm not dealing with pretrial
dispositive motions. I'm not dealing with any of those
things where time is necessarily of the essence in that
we're going to trial.

I do realize there's a significant time
component. I want to make sure Mr. Sampson understands
this, I've been in your situation before many times.
And I understand clients and their demands. And they
don't see things the way lawyers see them. I get that.
But if we can get this matter done sometime this

morning, I think everyone is in a better position. I

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
16A.App.3443
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16A.App.3444

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 10

just do.

And so I'm not going to make any decisions
other than I'm going to monitor this matter. And what
I mean by that is this: Let me know what happens
either way. And we can do it one of two ways.

I would want a joint letter. Judge, we're
done. Everything is agreed. Or, Judge, we're not
done. And there's a problem.

And then I have to decide what to do. Does
everybody understand that?

MS. SAMPSON: I understand that. I would add
that it does not necessarily have to be a joint letter
because apparently there is issues working together.
That's why we're here.

THE COURT: Well --

MS. SAMPSON: And keep in mind I understand
Mr. Fink says there's a lot of moving parts, and that's
why I waited until right now at the end of three weeks
later before I -- before I'm where I'm at. I went the
whole first week very patiently waiting to see what
could find out, and I heard zero from anybody except
Mr. Meloro. Period. From nobody at all except him.

THE COURT: And I understand this --

MS. SAMPSON: And then I wait the second

week --

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
16A.App.3444
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NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 11

THE COURT: But, Mr. Sampson --

MS. SAMPSON: Then --

THE COURT: -=- number one, I understand your
frustration. I get that. I truly do.

But understand this. I don't know if it would
be necessarily appropriate to say that you and Mr. Fink
aren't working together because apparently both you and
Mr. Fink have agreed in principle on the specific
language. All's he's doing right now is he's seeking
approval from the insurance carrier I would anticipate
and they're having counsel look it over.

And --

MS. SAMPSON: Right.

THE COURT: It doesn't happen --

MS. SAMPSON: But --

THE COURT: -- necessarily all the time in
tort cases. But when it comes to release language --

MR. SAMPSON: Three weeks?

THE COURT: No, no, no, no. I mean, let's be
fair. It's my understanding that the stipulation or
proposed stipulation was agreed to just yesterday. And
then Mr. Fink met with -- apparently sent
correspondence back east early this morning to seek
some sort of approval.

And so, I mean, there's a lot of moving parts.

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
16A.App.3445
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And it is what it is. But the ultimate agreement in

principle occurred yesterday. That's my understanding.

And so --
MR. SAMPSON: And that's -- the problem I
have, Judge, is they always -- no, not "they", Mr. Fink

at this point. I get discussion, and we start working
stuff out. Well, we have a hearing tomorrow, and
that's what happened on Wednesday when we had the
hearing set for yesterday. It's what happened this
morning when we had a hearing set for this morning.

So my concern is if we leave it -- I don't
understand why there would be an issue with, Look, if
you reach an agreement -- obviously, if we reach an
agreement, halleluiah, we get the thing done. But I
don't think there would be a problem with the judge
saying in the event -- with your Honor, in the event
you can't reach a settlement agreement -- we're three
weeks out now. You can't reach an agreement, so here's
what we're going to do.

THE COURT: I mean, tell you --

MR. SAMPSON: It would be from --

THE COURT: I can tell you what I'm going to
do. My court reporter is here. If for some reason
there can't be -- there's not -- you can't reach an

agreement, I'll pull the points and authorities, and

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 13

I'll look at the transcript from that hearing. Then
I'll make a determination based upon the record.

And the reason why I would do that, I would
think all the Nevada case law would specifically
require me to look at the record and specifically the
terms and conditions that were placed on the record.

And understand this, I think the case law is
pretty clear on that. And, hypothetically, Mr. Sampson
you might be right. But if I'm going to go that route,
I feel compelled. I would at the very least, and I've
done this in every case that involves motions to
enforce settlement agreements that were placed on
the -- the material terms were placed on the record,
I've done that in every case. I wanted to see exactly
just to make sure, not go off of rote memory. Case in
point, you are kind of fortunate you're in a court
reporting department where we have a court reporter
that's here today.

And it might take her a little while to get
the exact transcript together, but I can do that. 1In
contrast, I remember I was doing a settlement
conference for another judge -- no, in one of my own
cases and another judge actually did the settlement
conference. They were a JAVS department and not a

court reporting department. And it took me about close

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
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16A.App.3448

NOVEMBER 8, 2019 RUSSO V. COX COMMUNICATIONS 14

to a month or more to get a copy of the transcript.
And that's just because the way that -- those -- the
recording departments are set up.

They don't do the transcripts. They send them
out. And so I have an in-house certified court
reporter that also does realtime court reporting and
that can give you realtime during trial. So that's not
a real big issue for us.

But I just want to make sure everybody
understands that no matter what I do, I do have to read
the transcript.

MR. SAMPSON: Although, your Honor, and I
appreciate that. However, if the release is as I
proposed it, it's going to say we release each other
pursuant to the terms that were set forth in the
record. So that point it doesn't matter what the
transcript says. Whatever it says, is what we've
agreed to in the release. No more, no less.

So I appreciate if we're going to put in
details and go beyond just saying we release each other
as agreed to in the transcript, then I want to go
through it. But I think we can say that is a very
practical way of handling it and saying you guys are
releasing each other as agreed on the record. And can

we just please --
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THE COURT: You know what, Mr. Sampson.

MS. SAMPSON: -- do the agreement that was
made on the record.

THE COURT: All I can say is this, and I
understand and I respect your proposal. But I've never
seen a settlement agreement executed and signed by the
parties in that regard. And there's a reason for it.
There might be what would be considered material terms
that would be the basis for enforcement of the
settlement, but there's also a lot of collateral terms
to the settlement agreement that typically goes into
settlements; right?

And so what you're asking me to do is, under
those circumstances, would be to somehow not consider
what lawyers would normally put in settlement
agreements. And so all I'm doing is this, and I think
this is the best way to say it, if this matter doesn't
settle, I'll make some tough decisions. I feel
compelled I have to review the transcript.

MS. SAMPSON: Okay.

THE COURT: I don't think any trial judge
would make a determination that there's a settlement
without reading the transcript and making sure I
clearly understand what the material terms are.

And I think that's just important. Because I
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think -- I mean, my recollection, and I wish I had
100 percent recollection of every fact and statement of
lawyers in cases, but I don't. I do remember some of
the key terms. But do I have absolute recollection?
No, I don't. And I don't think any judge would have
absolute recollection of everything placed upon the
record vis-a-vis a settlement three-plus weeks later.
It just doesn't happen that way.

Mr. Meloro.

MR. MELORO: Your Honor, Joseph Meloro for
Mr. Bushbaker. I would think that the material terms
were put on the record, but it's still -- I am going to
be comfortable with the formal settlement agreement
that do include the terms that generally are included
that lawyers add as is like you said. And that just
going off the record could be vague and ambiguous.
There was all sorts of other language during the
hearing, and I just don't see that that is the best
solution to this. All we are is waiting for Mr. Fink
to get some response from his insured, and we'll know
where we're going to go from there.

But I just think that making an agreement to
of -- you know, go off the record. And which I haven't
reviewed the record either, your Honor. That, you

know, I think that your decision to maybe just postpone
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this until we find out what Mr. Fink's insured has to
say would probably be the best solution at this point.
THE COURT: Anyone else want to --
MS. SAMPSON: The only other -- the only --

MR. FINK: Your Honor.

MR. SAMPSON: -- thing I would request is
that -- is that you mentioned a joint letter. Can I
just have -- just let me send a letter. If we don't

reach a settlement agreement, I'll advise the Court.
We do -- we don't have an agreement. I don't think I
should have to shuffle back and forth with the other
attorneys to get a joint letter out to your Honor just
to tell you we didn't reach an agreement. Could I
please at least do that?

THE COURT: There is a method to my madness.
And although in a general sense under the facts of this
case, I don't think that would be a big issue. But
understand this. And I think this is important to
point out. From a custom and practice perspective, I
don't read letters at all that come from lawyers unless
they're joint letters by all the parties and their
lawyers.

And the reason why for it is this: I have to
be concerned about ex parte communications; right? And

if we have an agreement that, Look, Judge, we're going
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to send a joint letter, I mean, that's fine. Now, if
someone said, Look, Judge, we'll waive that, and all
you have to do is cc us on the letter, that's another
thing.

But once again, I have no control over what's
coming to me; right? And so there's a reason why I do
everything. And once again, I think I said this
yesterday in open court. When it comes to letters from
lawyers, I don't read them. They take them and left
side file them. Because I am concerned of ex parte
communications.

You know, if it's a joint letter from
everybody, and my law clerk will check that, say, yes,
Judge, this is from the plaintiff. This is from the
defendants signed off, and we have third-party
defendants maybe that have signed off. Okay.

And typically all those letters say is, Judge,
we have a full settlement and resolution of the case;
right? But that's my concern.

And I just want you to understand,

Mr. Sampson, there's a reason why I proceed in a
certain way, you know. It's just not arbitrary.
That's probably the best way I can say it.

MR. FINK: Your Honor, Leonard Fink for

Sunrise. In this particular case, and I would be -- I
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would be fine from my client that if we, whatever our
resolution is, that if the letter from Mr. Sampson to
the Court cc'ing all counsel, I have no qualms that
he's not going to -- I'm sure he's not going to
misrepresent anything.

THE COURT: Right.

MR. FINK: And I can -- I understand, you
know, that getting everybody to sign things could be a
little bit more onerous than this would need to be
under these circumstances. So for Sunrise, I'll be
fine doing that.

MR. LEMKUL: I'm fine with that too, your
Honor. This is Will Lemkul.

THE COURT: Okay. Mr. Lemkul is fine with it.

Mr. Meloro, you okay with it?

MR. MELORO: I have no objection. I don't
think there will be any misrepresentations.

THE COURT: I understand.

MR. MELORO: Either we settle or we don't,
your Honor.

THE COURT: And you are 100 percent correct,
sir. All the letter is going to say essentially, we
got a deal, Judge, or we don't.

You got that, Mr --

MR. FINK: Your Honor, that's fine.
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THE COURT: Is that fine, Mr. Sampson?

MS. SAMPSON: That is fine.

(Reporter clarification)

THE COURT: I don't know. I'm not sure.

MR. SAMPSON: I think it's the party that
doesn't -- that doesn't reach the agreement. We've
got -- we've got -- what we've got -- we've got three
parties, three defendants and a plaintiff who all said
this is fine. We've got one hold out.

MR. MELORO: For the record, your Honor, I
mean the settlement agreement --

(Unreportable cross-talk)

THE COURT: One -- okay. And, Mr. Sampson,
Mr. Meloro wants to add something.

MR. MELORO: I am in agreement to the last
proposal that was given. And the dispute between
Sunrise and the plaintiff, that doesn't regard myself.

THE COURT: Right.

MR. FINK: Your Honor, Leonard Fink. Just
because we're on the record, I feel the need that I've
got to defend myself here. And I have been doing
everything I can to get this case settled and done.
Including like I said yesterday, I jumped on and did
the proposed agreement within, I think we put on the

record Friday afternoon and by Monday morning everybody
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had it. I was waiting as was Mr. Sampson for input.
It happens that way. But I don't appreciate and I
don't want the record to show in any way that I've
delayed or done anything other than trying to get this
case to the finish line.

So it's an important issue. And, you know, I
mean, I suppose we can broach the subject of who's
going to pay for the transcript if we need to do that.
Or as of right now, there is no -- we don't know that
we need to do that.

THE COURT: Okay. All right.

MS. SAMPSON: Well, I'd like it resolved
before we -- I mean, I don't want to have to have
another conference and another conference to talk about
okay who's going to pay for the transcript next.

MR. FINK: Well --

MS. SAMPSON: I mean --

(Unreportable cross-talk)

THE COURT: Stop. Wait, wait, wait. You have
to be one at a time. Go ahead.

MR. SAMPSON: Sure. And as I was saying, you
know, I find it hard to believe that qualified
upstanding member of the bar doing everything they can
to work this out couldn't call me back for two straight

weeks at all to even tell me nothing if anything is
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going on.

So, I mean, there's been a delay here. Other
than Mr. Meloro, I heard nothing from anybody for the
first nine days of this. And then I spoke for a day or
two with Mr. Fink on it. Got some -- got some word
from Cox, we worked it out.

Spoke with Mr. Meloro. We worked it out.
Spoke with Mr. Clark, we worked it out. And then I
went a whole other week with radio silence from
Mr. Fink. So with what's going on, again, and I
proposed another possible solution that just says
whatever the transcript says is what we agreed to.

So in light of that, I don't see why my client
should be penalized.

THE COURT: Well, nobody --

MS. SAMPSON: If it's not being worked out.
If anybody has done everything they can, believe me
it's me. In fact, I've held back on a few things. I
probably should have gotten a motion to compel in the
middle of that first week. But I was giving everyone
the benefit of the doubt. But oh, no, they're not
going to -- certainly they won't delay. I mentioned
when we reached it on the record, we're not going to
drag this out two weeks. Oh, no, we won't. Don't

worry about it.
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So I gave everyone the benefit of the doubt.
And I've been extremely patient. And now, apparently,
if Sunrise can't agree to the final iteration that
everyone else is on board with, somehow my client is
going to pay the price for that. I don't think that's
fair at all.

THE COURT: Well, I can tell you this. And
this is one decision I will make. Your recommendation,
and that's what it would be, that I enter an order that
would say, Look, case settled based upon the terms and
conditions as set forth in this record, and leaving it
at that, I think potentially that's problematic.
Because I don't think the case law on any level would
stand for the proposition that it would be appropriate
for the trial judge to do that.

What the -- what I would have to do is this:
I'd have to make -- review the transcript and make a
determination as to whether or not there was an
agreement as to the material terms and conditions of
the settlement. And that's how it's done in every
case.

And one thing I won't do, and I feel very
strongly about this, I've been on the bench now for
almost 14 years, and that's the way I do things. It

just is. And any lawyer that's been in front of me
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during that time period knows that I tend to go by the
book. I cross my I's and I dot my -- I cross my T's
and I dot my I's, and that's how I do it. And then I
can live with the results as to what the Nevada Supreme
Court or Court of Appeals does under those
circumstances.

But it's -- it would -- I think it would be
even -- I mean, I feel potentially this way: If I
entered an order like that, the material terms, without
articulating what the material terms of the settlement
would be, that order wouldn't stand.

In contrast, I could review it and make a
judgment that these are the material terms of the
settlement. And say we have an enforceable settlement
here, then that could stand. And I think that's what
the case law mandates.

So I'm not going to be an outlier, and I never
have been. And I'm just going to do what I think is
right under the facts and circumstances of any case.

And last, but not least, I think this is
important to point out too, right now all we're doing
is waiting for communications from the carrier. And so
all these discussions about this and that, it's not
really accomplishing anything; right?

MR. MELORO: Your Honor, Joseph Meloro for
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Mr. Bushbaker.

MS. SAMPSON:
MR. MELORO:

THE COURT:

THE COURT:
let you go.

MR. MELORO:

get into the, you know,

penalized as well.

to realize,
matter.
THE COURT:

point.

Because,

word,

Oh,
I'm sorry.
(Unreportable cross-talk)
Wait,
(Reporter clarification)
Wait,
Just one comment.
Thank you.
say I feel my client's being penalized.

just an individual in this matter.

not even a true party to this case.

having to pay for all these hearings.

So I would like for the sake of finality to
come to some sort of decision because,

these aren't all corporations in this

I understand.
We're having all these discussions.
have a record as to what happened.
argue it over and over and over again.
ultimately,

or whoever argues the longest,

no, I disagree.

I'm =--

wait, wait.

wait. ©Now, Mr. Meloro, I'll
I also would 1like to
My client is
I'm not going to
our defenses. We believe we're
But my client is

And he is being

you know, we got

And here's my

We already
We don't need to

We don't.
whoever has the last

that's not going
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to -- that's not going to control my ultimate decision.
I'm going to do what a trial judge should do. I'm
going to look at the record. I'm going to review the
transcript. And then I will take a close look at the
case law that guides me as to making a determination as
it relates to whether or not the material terms of the
settlement were placed on the record. And that's it.
Very clinical. Nothing more, nothing less.

Anyone else want to comment? And then we'll
go.

MR. FINK: Last thing from me, Judge. And I
appreciate everything you said, but I'm -- again,
because we're on the record, I'm getting very tired of
having to defend myself and to my actions when I'm
being told constantly that it's been inaction, which
hasn't been true. Other than when I, like I said
yesterday, I got sick for four days and wasn't doing
anything. So not just for Mr. Sampson, but for
anybody.

So, you know, it's a mischaracterization of
the efforts that have gone in to get this done.

It's -- again, I'm getting tired of repeating myself.
Hopefully, I don't have to do that again.
THE COURT: All right. So, I guess --

MR. FINK: I will --
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THE COURT: Go ahead. I don't want to cut
anybody off.

MR. FINK: No, no. I'm sorry. I will as soon
as we're off the phone, I will, again, follow up with
my people. I've been -- as I've been doing all
morning, and I'll continue to do that throughout the
day.

THE COURT: Okay. Mr. Lemkul, anything you
want to add, sir?

MR. LEMKUL: No, your Honor. Other than to
say I do have my client's settlement draft. I have a
check. So once we get past the impasse, I can have
that over to Mr. Sampson's office within minutes.

The other thing, I don't know if it helps
anybody but just to maybe to calm Mr. Sampson down a
little bit. I have had numerous conversation with
Lenny about these issues. I can tell you at least from
my standpoint that he's responded to me about a bunch
of issues over the course of this entire time with the
exception of when he was sick.

So there have been efforts. And I know it's
hard looking outside in, but there's been a lot of
effort have gone into it. In fact, I personally got on
the phone with a manager at my insurance company to

make sure I would have this check for David
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commensurate with the time period we gave the Court.
So I know it's frustrating. The whole thing is tough.
I think by Monday at 5:00 this will be done.

THE COURT: Mr. Meloro.

MR. MELORO: I would like to add to give
Mr. Fink credit, he did have a release prepared that
Sunday after the Friday when we concluded the matter.
So that I think that was a gallant effort itself that
shouldn't be forgotten.

THE COURT: And, Mr. Sampson, you get the last
word, sir.

MS. SAMPSON: Thank you, Judge. I'm not
casting aspersions. I don't know what's going on, on
the other side. I've been talking about the facts
every time I brought this up.

The fact is I was given a document either
Sunday night or Monday morning after we resolved this
that Mr. Fink said here's a thing I've written, but I
don't have any authority from my client as to whether
this will work or not.

I made my changes. I wrote back immediately.
Mr. Meloro got in response with me immediately. And I
heard zero from anyone else for a solid week.

And it wasn't until the following Monday that

I heard anything. Now I'm only talking about the facts
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of what went on. And someone takes that as an attack,
well, that's the reality of what happened. I don't
know what went on.

For all I know, Mr. Fink was every single hour
of every day that week on the phone with his client.

In which case, I guess, his client would have some
explaining to do. But all I know is I got zero
response until the following Monday when I said since
no one is responding, except Mr. Meloro, and we've got
it worked out, let's go with this.

And then within 10 or 15 minutes, I hear from
Sunrise, from Mr. Fink and from Mr. Turtzo on behalf of
Cox. Work it out with Cox over the course -- over the
course of I think the next 24 or 48 hours. I think
Mr. Fink a time or two over the next couple of days.
Then I hear nothing at all until we are literally on
the eve of yesterday's hearing. Then I finally hear
again, and we talk.

Now, it sounds like there's zealous things
going on. But that's what's happened.

And, you know, Mr. Fink has done everything
possible. Maybe he has. All I indicated was this is a
reality of what I've seen, and I question whether
that's the case based on what I've seen here. Because

I'd like to think if someone -- if an attorney was
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truly doing everything they could, I would have heard
something by perhaps Wednesday of week one and not over
a week later. So that's where we're at on this.

I appreciate that Mr. Fink take whatever
efforts he can this morning to just get the final word
on this thing that is apparently, you know, all the
other defendants agree to, my client agrees to, and it
sounds like Mr. Fink even agrees to.

So see if we can get the client on board,
Sunrise on board. If so, great. If not, can I please
know, perhaps, I don't know, by noon today or by 2:00
o'clock today so that I can send a letter to the Court
sometime later today. Or if I hear later in the day, I
guess, on Tuesday because Monday is a holiday, that
says: "We got a deal. We're finalizing it. Or we
don't, Judge. Please proceed with rectifying this for
us."

THE COURT: All right. Anything else?

MS. SAMPSON: No, Judge. Thank you.

MR. FINK: No, not from Sunrise, Judge.

THE COURT: Okay. Good luck, Mr. Fink. Get
it done.

MR. FINK: Thank you.

MS. SAMPSON: All right.

THE COURT: Everyone, enjoy your day.
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MR. FINK: Thank you.
MR. MELORO: Thank you. Thank you, Judge.
MR. LEMKUL: Thank you.

(Proceedings were concluded.)

* * * * * * % *
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REPORTER'S CERTIFICATE
STATE OF NEVADA)
tSS
COUNTY OF CLARK)
I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO
HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE
TELEPHONIC PROCEEDINGS HAD IN THE BEFORE-ENTITLED
MATTER AT THE TIME AND PLACE INDICATED, AND THAT
THEREAFTER SAID STENOTYPE NOTES WERE TRANSCRIBED INTO
TYPEWRITING AT AND UNDER MY DIRECTION AND SUPERVISION
AND THE FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE
AND ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE
PROCEEDINGS HAD.
IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

PEGGY ISOM, RMR, CCR 541
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2/18 3/8 3/20 4/1
very [7] 7/9 10/20
13/10 14/22 23/22
26/8 26/13
VILLAS [3] 3/3
4/11 4/23

vis [2] 16/7 16/7
vis-a-vis [1] 16/7

W

wait [9] 10/24
21/19 21/19 21/19
25/5 25/5 25/5 25/7
25/7

waited [1] 10/18

waiting [4] 10/20
16/19 21/1 24/22

waive [1] 18/2

want [17] 5/17
5/18 6/11 6/13 6/20
6/20 9/20 10/6 14/9
14/21 17/3 18/20
21/3 21/13 26/9
27/1 27/9

wanted [2] 9/7
13/14

wanting [1] 6/12

wants [1] 20/14

was [18] 7/57/6
11/21 13/21 15/2
16/17 20/16 21/1
21/1 21/21 22/20
23/18 27/20 28/8
28/16 29/4 29/22
29/25

wasn't [3] 6/13
26/17 28/24

way [17] 5/21 6/8
6/16 7/20 9/10 9/23
10/5 14/2 14/23
15/17 16/8 18/22
18/23 21/2 21/3
23/24 24/8

ways [1] 10/5

we [67]

we'll [6] 6/1 6/4
6/8 16/20 18/2 26/9

we're [24] 5/4 5/7
5/107/57/14 8/14

9/18 10/6 10/7
10/14 12/17 12/19
14/19 16/21 17/25
20/20 22/23 24/21
25/12 25/21 26/13
27/4 30/3 30/15
we've [10] 6/17
6/23 7/13 14/17
20/6 20/7 20/7 20/7
20/9 29/9
Wednesday [2]
12/8 30/2
week [8] 10/20
10/25 22/9 22/20
28/23 29/5 30/2
30/3
weeks [6] 10/18
11/18 12/18 16/7
21/25 22/24
well [10] 5/9 7/9
10/15 12/7 21/12
21/16 22/15 23/7
25/15 29/2
went [4] 10/19
22/9 29/1 29/3
were [11] 6/6 8/8
13/6 13/12 13/13
13/24 14/15 16/12
26/7 31/8 32/8
what [42]
what's [4] 18/5
22/10 28/13 29/20
whatever [6] 8/8
8/9 14/17 19/1
22/12 30/4
when [10] 11/17
12/8 12/10 18/8
22/23 26/14 26/16
27/20 28/7 29/8
where [5] 9/17
10/19 13/17 16/21
30/3
WHEREOF [1]
32/13
whether [4] 23/18
26/6 28/19 29/23
which [7] 6/5 6/7
6/14 7/13 16/23
26/15 29/6
while [1] 13/19
who [2] 5/1 20/8
who's [2] 21/7
21/15
whoever [2] 25/24
25/25
whole [3] 10/20
22/9 28/2
why [10] 6/10 7/22

10/14 10/18 12/12
13/3 17/23 18/6
18/21 22/13

will [14] 4/13 6/17
8/7 8/23 18/13
19/13 19/17 23/8
26/4 26/25 27/3
27/4 28/3 28/20
WILLIAM [1] 2/15
WILLIAMS [1]
1/19

wish [1] 16/1
within [3] 20/24
27/13 29/11
without [2] 15/23
24/9

WITNESS [1]
32/13

won't [3] 22/22
22/24 23/22

word [4] 22/5
25/25 28/11 30/5
work [5] 7/20 9/10
21/24 28/20 29/13
worked [6] 7/6
22/6 22/7 22/8
22/16 29/10
working [4] 7/5
10/13 11/7 12/6
worry [1] 22/25
would [46]
wouldn't [1] 24/11
writ [1] 9/4
written [1] 28/18
wrote [1] 28/21

X
XVI[1] 1/3

Y

years [1] 23/24
yes [1] 18/13
yesterday [8] 4/19
5/12 11/21 12/2
12/9 18/8 20/23
26/17
yesterday's [1]
29/17

you [60]

you're [2] 13/16
15/13

you've [3] 7/16
7/17 7/18

your [22] 4/13
4/22 9/21 11/3
12/16 14/12 15/5
16/10 16/24 16/25
17/517/12 18/24
19/12 19/20 19/25
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CASE NO. A-17-753606-C
DOCKET U

DEPT. XVI

DISTRICT COURT
CLARK COUNTY, NEVADA
* * % * *
STIMONE RUSSO,
Plaintiff,
vs.
COX COMMUNICATIONS LAS VEGAS,

Defendant.

Nt N N N N N N Nt N

REPORTER'S TRANSCRIPT
OF
HEARING

DISTRICT COURT JUDGE

DATED THURSDAY, NOVEMBER 7, 2019

REPORTED BY: PEGGY ISOM, RMR, NV CCR #541,

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS
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APPEARANCES:

FOR THE PLAINTIFF RUSSO:

DAVID SAMPSON, LLC

BY DAVID F. SAMPSON, ESQ.

200 W. CHARLESTON BOULEVARD
LAS VEGAS, NV 89106

(702) 605-1099

(702) 888-209-4199

DAVIDS@INJURYHELPNOW.COM

FOR THE DEFENDANT IES RESIDENTIAL:

MORRIS SULLIVAN LEMKUL & PITEGOFF
BY: WILLIAM LEMKUL, ESQ.

BY: CHRISTOPHER A. TURTZO, ESQ.
3770 HOWARD HUGHES PARKWAY

SUITE 170

LAS VEGAS, NV 89169

(702) 405-8100

TURTZO@MORRISSULLIVANLAW.COM
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APPEARANCES CONTINUED:

FOR THE DEFENDANT CHRIS SCARCELLI:

BY: DAVID CLARK, ESQ.

BY: JULIE FUNAI, ESQ.
9900 COVINGTON CROSS DRIVE
SUITE 120

LAS VEGAS, NV 89144

(702) 382-1500

DCLARK@LIPSONNEILSON.COM

FOR THE DEFENDANT SUNRISE VILLAS IX HOA:

SPRINGEL & FINK, LLP
BY: LEONARD FINK, ESQ.
10655 PARK RUN DRIVE
SUITE 275

LAS VEGAS, NEVADA 89144
(702) 804-0706

(702) 804-0798 Fax

LFINK@SPRINGELFINK.COM

LIPSON, NEILSON, COLE, SELTZER & GARIN,

POCO
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APPEARANCES CONTINUED:

FOR KEVIN BUSHBAKER:

SGRO & ROGER

SUITE #300

(702) 384-9800

BY: JOSPEH MELORO, ESQ.

720 SOUTH SEVENTH STREET

LAS VEGAS, NV 89101

(702) 665-4120 Fax

JMELORO@SGROANDROGER.COM
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5
1 LAS VEGAS, NEVADA; THURSDAY NOVEMBER 7, 2019
2 12:01 P.M.
3 PROCEEDTING S
4 * % * * % * *
5
6 MR. SAMPSON: This is David Sampson.
7 THE COURT: All right. Mr. Sampson, good
8 |morning.
9 MR. SAMPSON: Good morning.
12:01:13 10 THE COURT: And...
11 MR. LEMKUL: Good morning, your Honor. Judge,
12 |Will Lemkul here.
13 THE COURT: All right. Good morning. And I
14 |see we have plaintiff's motion to compel settlement on
12:01:24 15 |an order shortening time.
16 MR. SAMPSON: Yes, Judge, thank you. So we
17 |were -- the Court is, I'm sure -- well remembers this
18 |case. We were in front of your Honor three weeks ago
19 |now on Wednesday initially. And we put the settlement
12:01:37 20 |on the record and the terms of the settlement on the
21 |record. We came back on Friday, found out that the two
22 |other -- two other defendants who on Wednesday said
23 |they hadn't gotten any confirmation from their client
24 |yet because it had just kind of happened and that whole
12:01:54 25 |thing. They wanted to check with their clients, call

Peggy Isom, CCR 541, RMR

(702)671-4402
Pursuant to NRS 239.053,

CROERT4 8@GMAIL.COM

illegal to copy without payment.
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6

back on Friday, and confirmed their client did agree to
do the settlement. And so under those terms -- a
couple of the terms, one was that --

(Reporter clarification)

MR. SAMPSON: Two of the defendants who were
named in the case who have never filed answers, who
have been defaulted were not affected by the
settlement, with the money that was being paid.

THE COURT: And...

MR. SAMPSON: And my clients rights --

THE COURT: And Mr. Sampson, I don't want to
cut you off. But please identify the two defaulted
defendants again for the record.

MR. SAMPSON: Duslak and Sesman are the last
names.

THE COURT: Thank you, sir. You may continue.

MR. SAMPSON: So then Dr. Russo'!s rights
against those two defaulted individuals would not be
affected at all. Everyone agreed. And then the
comment was made that the provisions of the settlement
would be reduced to a writing and released. Then we
would sign off on. And the money would be paid to my
client within two weeks of the release being signed.

So I raised two issues when the release was

brought up. I said, number one, we agreed there is

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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12:03:01 1 |going to be nothing in the release that's not agreed to
2 |on the record today. There's not going to be any new

3 |terms or new anything going on. And it's going to

4 |comport with -- the release will comport with what
12:03:11 5 |we've agreed to on the record today. Everyone agreed

6 |that was the case. No problem. Not an issue.

7 The next thing I say is this idea that the

8 |money will be paid within two weeks of release being

9 |signed. I then said, well, I don't want the release to
12:03:27 10 Jtake, you know, two weeks to get to me and then two

11 |more weeks before you sign it. And so a month out and

12 |we still don't have our money.

13 And the comments from the defense were, of

14 |course, we'd never do that. Mr. Sampson, don't be
12:03:40 15 |ridiculous. Why you got to always assume the worse,

16 |that whole thing.

17 Yet here we sit three weeks later now. We're

18 |three weeks and a day from Wednesday, and tomorrow is

19 |two weeks from the Friday, and I don't have a release
12:03:53 20 |that I can have my client sign to get the money. I did

21 |get -- which we resolved it on Friday, I want to say

22 |the 18th, on Monday, Mr. Fink sent an email over, and

23 |he said here is the release that he had typed up. He

24 |made no bones about it. Sunrise does not agree and has

12:04:11 25 |not authorized this to be a release we can use in the

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
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12:04:14 1 |case.
2 And if we stand here today, we still don't
3 |have anything from Sunrise that agrees we can use to
4 |resolve the case.
12:04:21 5 I sent out some changes to what Mr. Fink
6 |provided and asked for comment. I did get word from
7 |[Mr. Bushbaker's counsel, Mr. Meloro, to have some
8 |rather insignificant changes we needed to make that
9 |didn't affect any substance. I incorporated those
12:04:38 10 |changes. And asked Cox, IES, Sunrise, anybody for
11 |[Mr. Scarcelli, anybody else have comments. I heard
12 |nothing until the following Monday.
13 So on the following Monday I said, all right,
14 |it's been a week that Mr. Fink provided this. And I
12:04:54 15 |sent back my changes. I've heard nothing from anybody.
16 |So I assume what I sent back was going to work and have
17 |my client sign it. He expected his money in two weeks.
18 And then all of a sudden within like 15
19 |minutes, I heard from Mr. Fink, oh, no, Sunrise hasn't
12:05:09 20 Jagreed yet. We told you we don't agree. We don't --
21 |I'1ll pass it by to take a look at. Cox sent back word
22 |very quickly from Mr. Turtzo, Oh, no, Cox hasn't
23 |agreed. And I essentially wrote back and said, Well,
24 |then get your clients to agree. I mean, what's he --

12:05:23 25 |let me know what changes you have because it's -- I've

Peggy Isom, CCR 541, RMR
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Pursuant to NRS 239.053, illegal to copy without payment.
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12:05:25 1 |waited a week very patiently. I don't want this to
2 |stall out. Because my client's losing patience. We
3 |don't have anything for him to authorize.
4 We need to get this taken care of. I
12:05:36 5 |ultimately did get comments from Cox, and we've
6 |incorporated the changes they want. My understanding,
7 |lalthough Mr. Meloro would have to address this, my
8 |understanding from the communications I received from
9 |[Mr. Meloro because he sent something a week ago Tuesday
12:05:52 10 |saying, is this that Mr. Sampson sent out something we
11 |can have my client sign and conclude. So I don't think
12 |there is any additional issues.
13 I've not heard from Scarcelli's counsel other
14 |than it was a side question about renters insurance,
12:06:05 15 |and there isn't any. So I think, but I've not heard
16 |conclusively, that Mr. Scarcelli is on board with what
17 |I sent over.
18 But Sunrise now, between a week ago Tuesday
19 |and Thursday, Mr. Fink and I were sending things back
12:06:23 20 |and forth. What we're looking at is, again, we want to
21 |preserve all rights against the defaulted defendants,
22 |just like we said on the record. And the release that
23 |was provided defines Sunrise as all employees,
24 |independent contractors. It lays out other things that

12:06:40 25 |could potentially include Duslak and Sesman.

Peggy Isom, CCR 541, RMR
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12:06:44 1 So I included in there that we are not going

2 |to include them specifically or anyone affiliated with

3 |them. And I think, as I understand it, Sunrise no

4 |longer agrees. So as of last Thursday, Halloween, was
12:06:57 5 |my last conversation with Mr. Fink until yesterday.

6 |And I've been calling every day since then trying to

7 |work all this out. I got no response at all.

8 And so I did, when I didn't get it worked out

9 |on Halloween, filed this motion. Let's get it in front
12:07:12 10 |of the judge. 1It's been -- it's been silence since

11 |then until yesterday. And even yesterday Mr. Fink on

12 |[the phone as we were talking sounded like maybe we

13 |could work something out, but he sent over some

14 |proposed language even this morning that, again, says
12:07:27 15 |Seslak and Dusman [sic] are to be dismissed if it turns

16 |out they're employees, for example, of Sunrise. Which

17 |[we -- so I sent something over yesterday. And I'll

18 |just read it to the Court.

19 My email says: "Tt appears what I sent
12:07:44 20 |earlier --" Well, I sent something over. I'm sorry.

21 |I sent something over where I proposed since we haven't

22 |got an agreement yet -- the problem was the first one I

23 |sent over was red lined. So I said, it was so

24 |ridiculously red lined that it looks like the actual

12:07:58 25 |language I proposed didn't go through. But here is
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12:08:01 1 |what I propose our release should say.
2 Settlement release agreement. And it
3 |identifies each party by name. Dr. Russo, Sunrise,
4 |IES, Cox, PWJames, Kevin Bushbaker, Chris Scarcelli
12:08:16 5 |hereby agree to settle the disputes between them and
6 |release each other pursuant to the terms set forth on
7 |the record on October 16 and October 18, 2019, in case
8 |number, and I laid the case number out, pending in the
9 |Eighth Judicial District, Clark County, Nevada, which
12:08:34 10 |terms are incorporated herein by this reference.
11 And everybody signed it. And says it seems to
12 |lme to be the best way if, as we agreed, the release
13 |isn't -- isn't any different than what was confirmed on
14 |the record, all rights are going to be given in the
12:08:49 15 |release nor taken away from the release than what was
16 |confirmed on the record. This is really the only way
17 |to do it.
18 And I have gotten a response I think from Cox
19 |that they're not agreeable. I assume given I was given
12:09:02 20 |the proposed changes from Mr. Fink perhaps they're not
21 |agreeable either. But, you know, we really don't need
22 |a release because, as your Honor pointed out a couple
23 |times in voir dire, this case is pending a long time.
24 |Happened back in October of 2016. And there is no

12:09:20 25 |statute of limitations long run at this point in time.
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12:09:22 1 So there really is no reason for a release. I
2 |have no problem putting one -- or signing off on one as
3 |long as it does two things:
4 One, doesn't delay my client getting his money

12:09:34 5 |which now, it has;

6 And two, strictly comports with what was

7 |placed on the record which the release I've now just

8 |read into the record absolutely would do.

9 And if that are not agreeable, then I don't
12:09:46 10 |know. I would ask the Court either enforce the

11 |settlement and say, you know, since there was radio

12 |silence regarding the release, I'm not going to require

13 |one anymore. Or I will require one, but it's just

14 |going to say what Mr. Sampson pointed out that you're
12:10:00 15 |settling the case pursuant to the terms that were

16 |placed on the record.

17 I've also given -- suggested a third option

18 |that I'll now suggest to the Court that perhaps we just

19 |print up the record, both days, and all the parties
12:10:13 20 |sign it. And go, so agreed. And we're all released

21 |pursuant to what this document says.

22 But what I don't want to do is keep spinning

23 |my wheels with the parties with the defendants that's,

24 |number one, going to delay my client getting his money.

12:10:27 25 |And number two, potentially would add or takeaway from
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12:10:31 1 |the rights and claims that the parties agreed with not
2 |be released or otherwise affected when we put this all
3 Jon the record.
4 So I'm just reaching out to the Court. I do
12:10:43 5 |understand that the check from Sunrise is now in
6 |Las Vegas. I understand the Cox one is either here or
7 |should be here shortly. 8So I want to get my client his
8 |money as we agreed to three weeks ago. I want to put
9 |this thing to bed without waiving any rights other than
12:10:59 10 |those that were specifically put on the record. So I
11 |would ask for instruction or direction from the Court
12 jon how we can best do that, please.
13 THE COURT: Okay. Thank you, sir.
14 MR. CLARK: If it please the Court, David
12:11:13 15 |Clark for Chris Scarcelli. Mr. Sampson is right. We
16 |did have a side issue on the additional insured
17 |provision of the lease agreement.
18 Last week we got communications from
19 |[Mr. Sampson on that issue. And I can now say that my
12:11:29 20 |client is going to go forward and just sign off on a
21 |complete release and settlement.
22 THE COURT: Okay.
23 MR. CLARK: And if that's -- so I'm not really
24 |involved in the other issues. I don't think my client

12:11:39 25 |is going to pay me for this appearance now. But if it
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12:11:42 1 |please the Court, I have another appearance I need to
2 |make. So if I'm not needed, and I don't know if
3 |[Mr. Sampson still needs me, but Mr. Scarcelli says
4 |he'll just sign it when it's in final form.
12:11:56 5 THE COURT: I understand. And we don't need
6 |[you, sir, I don't think.
7 MR. CLARK: Okay. I'll take my leave now.
8 |Thank you all.
9 MR. FINK: Your Honor, Leonard Fink for
12:12:03 10 |Sunrise.
11 Mr. Sampson'!s recitation of what happened
12 |since the Friday when we put the settlement on the
13 |record is mostly correct. I want to throw in a few
14 |things that I think are important here.
12:12:18 15 Number one is that I got everybody the
16 |release, the proposed. And we said although we were
17 |putting this on the record it was very clear that we
18 |were going to be putting together an actual settlement
19 |agreement.
12:12:32 20 I don't remember if that part was on the
21 |record. I think it was. Mr. Lemkul might remember
22 |that differently, but I do.
23 However, I did that Sunday night. And if
24 |anybody knows me, the fact that I actually did it that

12:12:43 25 |quickly shows that I was trying to be a person of my
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12:12:46 1 |word and get this done for Mr. Sampson. Especially
2 |because I knew that his client -- that he was having
3 |issues with that.
4 So I got that done. I sent it out either
12:12:55 5 |Sunday night or early Monday morning. I did in the
6 |email say my client had not yet agreed to the terms.
7 |The reason is that I had a case with then Judge Bayliss
8 |where a plaintiff went in to enforce the settlement
9 |that was based upon terms that were negotiated between
12:13:09 10 |counsel. And the reason the court enforced the
11 |settlement, even though my client had not agreed to it,
12 |was because counsel had agreed to it and he thought
13 |that that was good enough.
14 So since that time, I made sure that unless my
12:13:21 15 |client has absolutely signed off on it, every email
16 |[that goes out when we're talking about settlement
17 |agreements, make sure it's clear. My client has not
18 |yet agreed to these terms. I didn't think it would be
19 |a problem, but I wanted to make sure everybody
12:13:33 20 |understood that.
21 So I sent that out again either Sunday night
22 |or early Monday morning waiting to hear back from
23 |people as to what changes they were going to want, so
24 |that we can get a final agreement, so then we can get

12:13:43 25 |our respective clients to sign off on it.
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12:13:46 1 And I don't recall, and I think Mr. Sampson is
2 |probably correct. I think the next thing we probably
3 |heard was maybe that next Friday. And then there was
4 |some back and forth up until Thursday which was the
12:13:56 5 |October 31, which is Halloween.
6 I got sick on Thursday, Friday. Then I had a
7 |deposition on Monday which is why I never responded to
8 |[Mr. Sampson's phone calls. Again, I explained that to
9 |him when I talked to him. So I wasn't shining him on
12:14:09 10 |or anything like that. I just literally got sick and
11 |wasn't do anything.
12 So we resumed trying to get this done. The
13 |hold up, and Mr. Sampson I think said it but I'll say
14 |it again, I think the real hold up right now is whether
12:14:24 15 |or not the release that we negotiated was intended to
16 |cover Mr. Sesman and Duslak, D-U-S-L-A-K, I think.
17 |Actually, I've got it in front of me. Okay. Duslak,
18 |[D-U-S-L-A-K, and Sesman, S-E-S-M-A-N, if they were
19 |considered employees of Sunrise.
12:14:43 20 There's never been one bit of evidence in this
21 |case that they were employees. It was always that they
22 |were independent contractors. But as I'm sure the
23 |Court has dealt with thousands of settlements, when you
24 |settle with an entity, you are settling with the

12:14:57 25 |employees too.
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12:14:58 1 There's nothing in Mr. Sampson's amended
2 |complaint that even suggests or asserts that either omne
3 |of these gentlemen is an employee. There is nothing in
4 |any one of his disclosures that asserts they're
12:15:09 5 |employees.
6 So the idea here is that not only is Sunrise
7 |getting itself out of the case, but it's also getting
8 |out its employees, which also includes board members.
9 |Although, we didn't specifically say that on the record
12:15:22 10 |either, but also Cox, IES, they're also getting their
11 |employees out.
12 In fact, the gentleman Curtis, I think
13 |was always the name that came up. But, again, that
14 |wasn't specifically on the record. So I think it's an
12:15:34 15 |understood term. When you're getting an entity out
16 |that includes their employees. If somebody is saying
17 |that somebody acted within the course and scope of
18 |their employment, unless you're saying they weren't
19 |acting within the course and scope of employment,
12:15:45 20 |which, again, wasn't an issue in the case because it
21 |was never made an issue in the case.
22 So to the extent this is what we were trying
23 |to do with the settlement agreement, and Mr. Sampson is
24 |right, I did throw in independent contractors in the --

12:15:55 25 |in one of the versions of the draft. But as of this
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12:15:59 1 |morning, I sent out something that I intended to send
2 |out before the hearing and realized when I was talking
3 |to Mr. Clark when I got here that I didn't press send
4 |lon my computer. So I think I sent it out maybe 9:15,
12:16:10 5 |maybe 9:30 this mormning.
6 So I think that the only hang up is whether or
7 |not this settlement includes Mr. Duslak and Mr. Sesman
8 |if they are found to be employees of Sunrise. And I
9 |think that's it.
12:16:23 10 If they're not and they're independent
11 |contractors, then the settlement agreement absolutely
12 |does not cover them. Would allow Mr. Sampson to do
13 |what he needs to do. And even try to go after my
14 |client's insurance carriers to see if there is coverage
12:16:38 15 |for them as independent contractors. We all agree
16 |that -- that was one of the things that was important
17 |to him. We aren't seeking to release that.
18 But to the extent they're employees, this
19 |should cover it. And I think, I think that's really
12:16:48 20 |where we are, Judge. And, of course, I'd certainly
21 |leave it up to Mr. Bushbaker's counsel -- I think I
22 |always stumble on your name -- sorry, Joe -- and
23 |[Mr. Lemkul for anything else.
24 THE COURT: Okay. Anything you want to add?

12:17:01 25 MR. MELORO: Joseph Meloro on behalf of Kevin
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12:17:04 1 |Bushbaker. Your Honor, Mr. Fink did prepare a release
2 |agreement that Sunday evening. During that week I made
3 |some minor requests for some changes. I've been trying
4 |to cooperate through this whole matter.

12:17:19 5 You know, the issues that'!s going on between
6 |[Mr. Sampson and Mr. Fink really have nothing to do with
7 |lmy client. I just want to make sure that we're not
8 |releasing anyone who wasn'!'t a party to this action that
9 |we might have some claims against in the future.

12:17:36 10 But I don't see that in the agreement that was
11 |presented, if that's the case at this point. But we're
12 |trying to get this along just as much as everyone else,

13 |your Honor.

14 THE COURT: TI understand.
12:17:48 15 Mr. Lemkul.
16 MR. LEMKUL: Yeah, your Honor, how are you?
17 THE COURT: Good.
18 MR. LEMKUL: Good, good. So the position of

19 |Cox and IES, your Honor, is basically we sent back
12:17:59 20 |changes to Mr. Sampson that were incorporated into the

21 |release that he sent out.

22 I don't have any issue with Monday's changes.

23 |I do agree that part and parcel to the Cox and IES

24 |release would come, officers, agents, the typical

12:18:18 25 |language that we all see in these releases. And that's
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12:18:20 1 |what we sent out.
2 So I really have nothing else to offer other
3 |than to answer questions should the Court have them for
4 |lme or my clients.
12:18:29 5 THE COURT: Okay. I have no questions, sir,
6 |at this point.
7 Okay. Mr. Sampson, have you had a chance to
8 |see the revised proposed settlement agreement that's
9 |been sent by Mr. Fink in this matter at approximately
12:18:43 10 |9:30 this morning?
11 MR. SAMPSON: I didn't see a proposed
12 |settlement agreement. I saw, like, a list of here's
13 |some items. And the one that I take issue with is the
14 |one that seeks to stop my client from being able to
12:18:56 15 |proceed against Sesman and Duslak.
16 And yes, I do know and I understand if you
17 |release a party, you typically would be releasing their
18 |employees, and board of directors, and those types of
19 |things unless you clearly indicate otherwise when you
12:19:10 20 |put the settlement agreement together.
21 So when we put this on the record, that's why
22 |I made it a point to say, none of this settlement
23 |involves Sesman or Duslak at all in any of their
24 |capacities. And if there was an idea of, well, hold

12:19:25 25 |on, Sunrise wants all its employees, and there might be
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12:19:29 1 |a claim that they're employees, so that should have
2 |been brought up when we put the terms on the record.
3 |It shouldn't have been dropped on me just like they
4 |couldn't come up later and say, we want it
12:19:39 5 |confidential. Or, and there is language about
6 |indemnification and what not, which we'll agree to even
7 |though it wasn't specifically put on the record. But
8 |if you wanted those -- when I say -- make it a point to
9 |mention, and I'm sure had I said, for example, you
12:19:50 10 |know, here's so and so, it's the CEO of Cox, we're not
11 |releasing any claims against that person, I'm sure
12 |[Mr. Lemkul would have piped up and said, oh, no, hold
13 |on. We don't agree to that. We were stipping on the
14 |record putting the terms together.
12:20:05 15 So I think it's improper for Sunrise to stand
16 |there while we're putting the settlement on the record,
17 |and I say Sesman and Duslak are not released in any
18 |way, shape, or form. They remain parties. We still
19 |have all rights to proceed against them, and that's all
12:20:19 20 |fine and dandy while we're on the record, and then to
21 |come back later in the release and say, except they're
22 |not. Because if they're employees they're out.
23 I don't think they're employees either as I
24 |sit here right now. But I've not had a chance to find

12:20:32 25 Jany of that stuff out. I have not -- I have no
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12:20:34 1 |confirmation as to any of that. So but the bottom line
2 |is, you know, what I proposed now is, again, the
3 |settlement that says here's all the people. We agree
4 |to release each other pursuant to the terms reached on
12:20:48 5 |the record on those two days we were there. And then
6 |we all sign it.
7 I don't see why anyone would have a problem
8 |having that serve as the release given that it does
9 |exactly what we agreed to do. The only thing I can
12:21:00 10 |envision as to why that would be a problem for someone
11 |is: One, they want to continue to delay things, which
12 |is an inappropriate reason and shouldn't be permitted;
13 |or two, they're looking to change the deal that was
14 |reached on the record.
12:21:14 15 Because what I proposed says specifically
16 |releasing each other as agreed on the record. No more,
17 |no less. I don't think anybody should require that my
18 |client do any more or any less for any of that.
19 So given, again, EDCR allows a settlement to
12:21:31 20 |be enforceable if it's placed on the record, so we've
21 |done that. Mr. Fink kept talking about we're looking
22 |at getting people out. Well, they are out. Anybody
23 |pursuant to the terms that were set forth on the
24 |record, they're out. The agreement is enforceable on

12:21:49 25 |the record. Beside the fact that the statute of
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12:21:50 1 |limitations ran over a year ago at this point.
2 So it's not a question about that. I don't
3 |know what else is going on. And my clients should not
4 |be -- my client should not be required to waive any
12:22:02 5 |right at all that he -- that he specifically --
6 |especially when he specifically preserved them on the
7 |record when we -- when we resolved this thing and put
8 |the settlement on the record.
9 So, again, I appreciate your Honor asking if
12:22:14 10 |I've had a chance to review what they sent me. Again,
11 |I didn't get an actual release. I just got an email
12 |from Mr. Fink that had some terms. And the term that I
13 |had an issue with is this idea that if they're
14 |employees, then Sesman and Duslak are out. That was
12:22:27 15 |not agreed to.
16 But I think what you should perhaps ask is, to
17 |the defendants, you know, what about what Mr. Sampson
18 |sent you guys Wednesday and Tuesday? Say, we hereby
19 |release each other as agreed on the record, and it's
12:22:40 20 |incorporated by this reference. And we're done. Why
21 |wouldn't that work?
22 And if they're going to balk and somehow say
23 |that won't work, then, clearly, they must be either
24 |looking to just drag this thing out or trying to get

12:22:52 25 |something in the release that wasn't on the record,
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12:22:54 1 |which I don't think the Court should permit.
2 THE COURT: Do we have a copy of that portion
3 |Jof the record? Have we ordered one or no?
4 MR. SAMPSON: I've not ordered one. I mean,
12:23:06 5 |again, that's another proposal is I will order a copy
6 |of Wednesday and Friday's transcripts and just have
7 |everyone just sign the transcripts so agreed, so
8 |released.
9 THE COURT: All right. Anything else?
12:23:22 10 MR. SAMPSON: But whatever is on -- yeah.
11 |[Whatever is on the transcript from Wednesday and Friday
12 |would be incorporated by reference with exactly what I
13 |proposed. And it just says release each other as per
14 |what was put on the record. And then we all sign off
12:23:36 15 |and get my client his money. And then we're done.
16 THE COURT: Well, I don't know if it's -- I
17 |wish it was just that simple.
18 The reason why I asked that question regarding
19 |a copy of the transcript, I wish I could say with
12:23:51 20 |computer-like recollection I can remember every
21 |utterance in court regarding the general terms of the
22 |settlement and the like, but I can't.
23 And so all I'm saying is this: As to whether
24 |anyone is correct as to specifically what was placed on

12:24:06 25 |the record, I'd need a copy of the transcript to make
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12:24:08 1 |that determination. That's what I'm saying.

2 MR. SAMPSON: I don't know that anyone is

3 |disputing what I'm talking about. In fact, I think

4 |[Mr. Fink indicated that my discussion with what was
12:24:19 5 |placed on the record was accurate.

6 I mean, my position is -- I'm telling you, we

7 |put on the record -- we're not waiving, releasing, or

8 |otherwise affecting anything against Sesman or Duslak.

9 |IT don't think anyone would dispute that.
12:24:34 10 And if they don't dispute it, I mean, we can

11 |keep a transcript -- we can get a transcript if we need

12 |to, but I don't think it's disputed what I'm telling
13 |you as to what we agreed to.
14 THE COURT: Is it --
12:24:44 15 MR. SAMPSON: It was a pretty significant
16 |point that day.
17 THE COURT: Is it disputed? Anyone?
18 MR. SAMPSON: Not -- I'm not disputing. I'm
19 |not disputing my version of what happened. I tell you

12:24:58 20 |that. This is Dave Sampson.

21 THE COURT: Okay. Mr. Fink, are we disputing
22 |that?
23 MR. FINK: Well, first I did send this out at

24 |9:35 this morning which included, 1like, I think, six

12:25:10 25 |bullet points, five bullet points of things that were
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12:25:13 1 |kind of core to the agreement.
2 My best recollection is that when Mr. Sampson
3 |said he was specifically retaining his rights to go
4 |lagainst Mr. Sesman and Mr. Duslak, we all agreed to
12:25:27 5 |that. There was no specific discussion as to whether
6 |or not they were independent contractors or employees.
7 |So I didn't -- I didn't jump and say, well, to the
8 |extent they're employees. This wouldn't cover them.
9 |So that part is right.
12:25:41 10 But then I didn't know that I had to do that
11 |because when you're releasing Sunrise, you're releasing
12 |their employees, their board members, all of that. So
13 |I don't know that I was thinking that that's something
14 |I needed to specifically do.
12:25:53 15 I completely understood that to the extent
16 |[that Sesman and Duslak were his independent
17 |contractors, which we all think they are, that the HOA
18 |hired to do the lawn maintenance that it --
19 |shouldn't -- it didn't and shouldn't affect

12:26:07 20 |[Mr. Sampson's rights to go after them. That was the

21 |point.
22 But certainly not if it turns out that they
23 |were my client's employees, which, again -- and I

24 |appreciate Mr. Sampson recognizing that in most cases

12:26:20 25 |that's what's included, but that's exactly what I was
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12:26:22 1 |thinking was excluded here. If they're employees,

2 |they're covered.

3 THE COURT: So the impact of the -- what would

4 |be considered the material terms of the settlement is
12:26:34 5 |an issue.

6 MR. FINK: If -- if the -- I think the only

7 |issue, if I'm not mistaken, is whether or not the

8 |settlement covers those two gentlemen if it turns out

9 |they're employees. That's it.
12:26:46 10 If they're not employees, there's no question

11 |the settlement doesn't cover them. And allows
12 |[Mr. Sampson whatever avenue or avenues he needs to try
13 |to recover money from them, including going after
14 |Sunrise's insurance carrier if for some reason that
12:27:01 15 |that carrier should have defended or indemnified those
16 |two gentlemen as independent contractors. And that's
17 |language that my carrier agreed to that's in that
18 |agreement. Which is fine. And that absolutely was not
19 |part of a negotiation to get them out.
12:27:16 20 But the issue really is, is whether or not if
21 |it turns out that these two were employees and getting
22 |[W-2s, which there's been no evidence and no allegation
23 |that there they were, that it's our belief that the
24 |settlement covers them under that one circumstance.

12:27:34 25 THE COURT: Okay. Mr. Sampson.
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MR. SAMPSON: Your Honor.
THE COURT: Go ahead.
MR. SAMPSON: Sure. All I would ask, again,

is the Court to consider, well, you know, that should

have been brought up on the record. Because I made
clear -- and there is no dispute it sounds like. I
made it clear we want to preserve all rights against

We want to

Sesman and Duslak. They've been defaulted.

move forward against them. And this release and this
money doesn't go to affecting any of my client's rights
against them, period.

And the response while we were on the record
from Mr. Fink and everybody else was that is correct.
And we are in agreement.

And if they were going to raise some kind of,

well, hold on.
And they did it --
again on Friday.

spur of the moment. I
It just got tossed out
specifically, and they
around and unagree, oOr

again,

pPlaced on the record.

Is this,
that was the time to do it,
they had a chance on Wednesday and

So we can't even blame it on,

all I want to do is enforce the terms that were

And I don't think my client

then okay. But if not, then

and they did not do it.

like,

didn't have time to consider it.
there. It was brought up
agreed. And they can't now turn

try to undo it when we said --
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12:28:41 1 |should be forced to agree to terms that weren't placed
2 |on the record, which Mr. Fink is now asking to do. I
3 |think -- I hope Mr. Fink is correct when he says
4 |they're not employees.
12:28:51 5 I'm a little concerned if he is so convinced
6 |they're not employees why this is a sticking point.
7 |Because it shouldn't be. If he's convinced they're not
8 |employees, I don't know how it would turn out, as he
9 |used the phrase, if they somehow would magically become
12:29:06 10 |employees other than perhaps if the carrier goes to
11 |Sunrise, and says, you know, I don't know. Something
12 |goes on and all of a sudden that all -- that they come
13 |up W-2s that were not provided before and Mr. Fink's
14 |not aware of, and then we've somehow been mislead.
12:29:20 15 But the terms of the agreement were reached on
16 |the record, and we're just asking no more, no less than
17 |what was placed on the record be enforced. And since
18 |it's been three weeks now and they can't seem to come
19 |up with an agreement, that Sunrise would be on board
12:29:37 20 |with that comports with what was on the record, then I
21 |think the Court either just find that that's waived at
22 |this point, or that they sign what I proposed. Which
23 |is we just release each other pursuant to what was
24 |placed on the record.

12:29:51 25 THE COURT: Anything else? There is no way
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12:29:52 1 |this can be worked out.

2 MR. FINK: Never say no way. But your Honor,

3 |lagain --

4 THE COURT: And the reason why I do that, I
12:30:01 5 |think everybody understands this, it's always easier.

6 MR. FINK: Right. I mean, it's -- it's

7 |problematic. I mean, look, there'!'s nothing in the

8 |complaint. So when Mr. Sampson says, Well, then we

9 |should have said something. The problem here is that
12:30:12 10 |if we are looking at the record, we're looking at the

11 |entire record.

12 And the entire record is the amended complaint

13 |which makes no allegation, even an allegation, that

14 |either one of those two gentlemen were employees of
12:30:23 15 |Sunrise, or were working within the course and scope of

16 |being employees of Sunrise.

17 So if that's what he has alleged, then that's

18 |why I have no problem releasing them as to how he's

19 |alleged it. Had he alleged in his amended complaint
12:30:36 20 |that they were employees of Sunrise, that would have

21 |been a different discussion on the record.

22 Should that have been made more clear from

23 |both sides? Probably, which we wouldn't be here. But

24 |the fact is it's -- again, it's in the operative

12:30:51 25 |complaint. There is no allegations that they are
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12:30:53 1 |employees, which is why I didn't feel the need that I

2 |had to clarify that.

3 And again, nothing in any 16.1 disclosure, up

4 |until and including trial, that alleged that either one
12:31:02 5 |of them were employees. And I also think and I didn't

6 |check this before the hearing, but even when we did the

7 |motion for summary judgment, and even the renewed

8 |[motion for summary judgment -- or I think it was a

9 |[motion for reconsideration, I don't believe, and I'll
12:31:15 10 |apologize if I'm wrong here, I don't believe that even

11 |[then Mr. Sampson -- Mr. Sampson said they were

12 |employees.

13 And then there was a motion in limine related

14 |to keeping the gardener's statements out of evidence.
12:31:29 15 |And, again, he didn't say they were employees. He said

16 |that we argued about whether or not agent in principal

17 |whether or not that would --

18 So there has never been an allegation by

19 |[Mr. Sampson in this case that they're employees. And I
12:31:39 20 |think that's true which is what I said all along. I

21 |don't think they were. I thought they were independent

22 Jcontractors, two guys on a mower.

23 However, I'm sure the Court can appreciate

24 |that even though I'm really, really comfortable with

12:31:53 25 |that, I'm also not that comfortable with just leaving
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12:31:57 1 |it to wind.

2 So, I mean, maybe the best thing to do is to

3 |get a copy of the transcripts from those two hearings

4 |and try to hash it out. I mean, the good thing is we
12:32:06 5 |do have the money, so we're not waiting on that. So if

6 |there is no delay here, no one is trying to delay

7 |lanything. We're just trying to get it right and trying

8 |to save our own --

9 THE COURT: Well, here's the issue. I mean,
12:32:18 10 |I've been listening patiently. And it appears to be no

11 |dispute that hypothetically they're independent

12 |contractors and potentially additional insureds under

13 |the insurance policy, there would be coverage.

14 MR. FINK: Well, well, no, no. Not a coverage
12:32:33 15 |issue, but would allow them to go after my insurance

16 |carrier.

17 THE COURT: Right.
18 MR. FINK: Absolutely.
19 THE COURT: I understand. It's not a

12:32:38 20 |stipulation.
21 MR. FINK: Right.
22 THE COURT: It's not a stipulation of
23 |coverage.
24 MR. FINK: Right.

12:32:41 25 THE COURT: But there's not a -- I get the
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12:32:43 1 |significance.

2 MR. FINK: Right.

3 MR. MELORO: And your Honor.

4 THE COURT: Yes.
12:32:48 5 MR. MELORO: Joseph Meloro on behalf of

6 |[Mr. Bushbaker.

7 Mr. Fink did send an email earlier today. And

8 |there were some bullet points. One of the bullet

9 |points that I want to make clear was that Mr. Bushbaker
12:32:59 10 |is not waiving any claims against any insurance

11 |carriers.

12 Also I'd like the record to reflect that

13 |[Mr. Sampson in his motion did state that Mr. Bushbaker

14 |is not doing anything to delay this settlement and that
12:33:14 15 |we've been cooperative.

16 And so I just want to make that clear that

17 |we're not doing anything. This is a dispute. I think

18 |it's pretty narrow on whether these are independent

19 |contractors or employees. Doesn't really regard my
12:33:29 20 |client. But we're trying to help facilitate a

21 |settlement here.

22 MR. FINK: We'd like nothing more than to give

23 |[Mr. Sampson the money.

24 MR. SAMPSON: Your Honor.

12:33:38 25 THE COURT: Yes. Yes, Mr. Sampson.
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12:33:39 1 MR. SAMPSON: Well, so given that's the case,
2 |I think then why don't we do this. Why doesn't the
3 |Court order the money be paid to Dr. Russo, you know,
4 |forthwith, or however you want to do it. within, I
12:33:51 5 |don't know, by middle of the next week or something.
6 |If it's here in town, it could even be by the end of
7 |this week. But order that the funds be paid. And that
8 |we set maybe a status check or something. Or where we
9 |can look at --
12:34:03 10 I don't know what Mr. Fink -- I've never known
11 |him to say something that's not accurate, but I don't
12 |know that my complaint doesn't make those allegations.
13 |I know I typically have a paragraph in every complaint
14 |[I've done that involves respondeat superior potentially
12:34:18 15 |that says the parties -- that the defendants were all
16 |agents, principals, employees, employers, managers and
17 |service with one another. Perhaps it's not in there.
18 |IT don't know. I don't know what was said. Sounds like
19 |neither does Mr. Fink with much surety about what was
12:34:33 20 |said in relation to motions that were filed.
21 But I think you say, Look, the Court is going
22 |to enforce the terms that were reached on the record.
23 |So go ahead and pay the money. We'll figure out a way
24 |to draft it and get it written up. But we're going to

12:34:45 25 |enforce it pursuant to what was placed on the record.
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12:34:47 1 And the other issue I've got is if, you know,
2 |[Mr. Fink is saying, Well, we never had any allegation
3 |that he thought they were employees. We never -- it
4 |was never anything that would have ever even entered my
12:34:57 5 |mind, well then why now? Because I didn't bring it up.
6 Why now when all of a sudden it's the sticking
7 |point. Something has gone on, and it sure -- I mean,
8 |again, I only see two reasons why we would do anything
9 |other than sign something that says the terms reached
12:35:12 10 |on the record are incorporated herein and we agree to
11 |[them. Unless they're trying to delay things or put
12 |something in there that wasn't reached on the record.
13 And the Court shouldn't permit either one of
14 |those to take place. So, you know, I haven't heard any
12:35:24 15 |objection to what I proposed a day or two ago saying
16 |let's just sign something saying that we agree to the
17 |terms as proposed on the record, or as placed on the
18 |record and incorporated by this reference and then pay
19 |the money, then we're done.
12:35:38 20 So, again, I would just ask we either do that
21 |or the Courts say, look, as Mr. Fink said and I'm sure
22 |Mr. Lemkul probably agrees, they'd love nothing more
23 |than to give Dr. Russo his money. So go ahead and give
24 |it to him. And then we can sit down at some point if

12:35:52 25 |we need to have an evidentiary hearing or some other
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12:35:54 1 |kind of status check where we go over complaints or the
2 |transcript from when we put it on the record. Because
3 |at some point we'!ll have a release in place that
4 |Dr. Russo will sign that comports to what was placed on
12:36:05 5 |the record. ©No more, no, less.
6 THE COURT: I don't think I can do that, as
7 |far as ordering payments of monies without an execution
8 |of some sort of closing documents, or release, or
9 |something like that.
12:36:22 10 MR. SAMPSON: So then what about the one I
11 |proposed that now no one has as of this point had an

12 |objection to?

13 THE COURT: Well, here's --
14 MR. SAMPSON: That I've heard.
12:36:31 15 THE COURT: This is the -- I think it's always

16 |better for parties to come to some sort of resolution.

17 |Because I can anticipate -- and I don't mind saying

18 |this, and then I want to go to lunch. I think we all

19 |do. But and I don't know this, but I can anticipate
12:36:57 20 |potentially without having it all tied up, there could

21 |be litigation as to the impact of the release under one

22 |remote scenario. Right?

23 And that's the concern I have. And, I mean,

24 |it doesn't matter, I mean, from a personal level. But

12:37:16 25 |from a judicial perspective, that's why I always want
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12:37:20 1 |you to try to come to some sort of accord before I make
2 |decisions because realistically it could be litigation.
3 |T mean, the chances are remote. I get that.
4 Because when you look at it from this
12:37:36 5 |perspective if there was truly evidence -- I mean, this
6 |makes perfect semnse. If there was evidence that they
7 |were employees, there would not have been a default
8 |judgment entered against them. There would have been
9 |[motions to set aside, answers, and the like. And
12:37:50 10 |that's pretty much the status of the case because I
11 |can't -- I can't foresee either Mr. Lemkul or Mr. Fink
12 |permitting an employee to be defaulted; right?
13 MR. SAMPSON: Could we perhaps enter a
14 |stipulation on the record here and now that for
12:38:06 15 |purposes of this litigation they're not employees?
16 THE COURT: Well, I think -- here's the thing,
17 |and I don't -- I mean, as far as -- and, I mean, you
18 |know, when you look at it, this is so layered. 1I'd
19 |hate to go down this rabbit hole. But there could be
12:38:22 20 |arguments made based upon the law of the case; or facts
21 |of the case; or how the case has developed; as it has
22 |an impact, what does the release cover? And so those
23 |are issues. I think -- I don't mind saying this. I
24 |think it's almost -- it rises to a level of a

12:38:47 25 |significant presumption they're not employees because
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12:38:50 1 |there would have been an answer filed, you know. But I
2 |just want everyone to come to some sort of accord on
3 |this.
4 MR. SAMPSON: Well, the problem is it's been
12:38:59 5 |three weeks, and we haven't. And I've spent two weeks,
6 |[Monday the 21st until the following week before I heard
7 |anything and Thursday until yesterday where I go with
8 |no communication from the -- from Sunrise. Or -- and
9 |one of those weeks was including Cox, and then three
12:39:19 10 |weeks with Scarcelli. I'm glad to hear he's on board.
11 |[But I don't want any further -- I mean, I don't want to
12 |tell my client, well you don't get your money and you
13 |don't get your verdict either. So...
14 THE COURT: TI understand.
12:39:30 15 MR. SAMPSON: I mean, I need at this point for
16 |the Court to please take action to tell these
17 |defendants, do what -- enter into a release that
18 |comports no more no less than what was placed on the
19 |record and give the doctor his money.
12:39:44 20 MR. MELORO: Your Honor, I take exception to
21 |being grouped as defendants by Mr. Sampson. There are
22 |separate entities here. I communicated with
23 |[Mr. Sampson and the other parties in this action, not
24 |only that first week after we made this agreement but

12:40:01 25 |the following week I did a follow up saying have we
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12:40:05 1 |come to any agreements. So I just want it clear when
2 |[Mr. Sampson says "defendants", which defendants he's
3 |speaking of, please. Thank you.
4 MR. FINK: Your Honor --
12:40:15 5 MR. SAMPSON: And I thought -- I don't know
6 |what comes through on the phone, but I thought I said
7 |some of the defendants, specifically Sunrise. I
8 |went -- I got the release either Sunday night, Monday
9 |morning. Didn't hear anything for a week. And then we
12:40:29 10 |talked from Monday to Thursday. I didn't hear anything
11 |for another week until yesterday. Cox I didn't hear
12 |[for the first week, but we did deal with them the
13 |following week. We got it all worked out.
14 Scarcelli I hadn't heard from hardly at all,

10:27:58 15 |but it sounds today like they're on board.

16 (Reporter clarification)
17 So that's where we are at. And again, I
18 |just -- I don't want -- please don't make me go back

19 |and tell Dr. Russo you don't get your money; you don't
12:40:49 20 |get your trial either. There is some kind of limbo.

21 I'd like to think there is some way the Court

22 |can take action under the settlement to say here's what

23 |you need to do, and it includes -- and it should

24 |include signing the release that comports and provides

12:41:05 25 |no more no less than what was placed on the record, and
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12:41:08 1 |tender the funds pretty quickly. We'!'ve already been

2 |three weeks into this.

3 THE COURT: Mr. Fink.

4 MR. FINK: Good, your Honor. Mr. Sampson made
12:41:16 5 |an interesting suggestion that I'd like to think about

6 |and that may work. That if we say for the purposes of

7 |this litigation they weren't employees. That may take

8 |care of all of this. I would just need to rumn that by

9 |my people. But that may take care of all of our
12:41:31 10 |concerns at that point, and then we can -- we can be

11 |done.

12 THE COURT: How's that, Mr. Sampson?

13 MR. SAMPSON: It was my suggestion, so I still

14 |totally agree with it.

12:41:40 15 THE COURT: Well, you know what --
16 MR. SAMPSON: I would ask -- I would ask
17 |just -- Mr. Fink has made a couple of comments today,

18 |and I think the Court also echoed them, along the lines
19 |of Sesman and Duslak, all rights against them, anybody
12:41:53 20 |who insures them, you know, all of those are preserved.
21 |They're not affected. I would like to make sure that
22 |is crystal clear in whatever iteration we end up with.
23 |I put some language in there that Mr. Fink has asked to
24 |modify. And I think he and I hopefully can work that

12:42:08 25 |out, and say, you know, that sentiment that, I believe,

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
16A.App.3514



Case 2:20-cv-02104-RFB-EJY Document 24-1 Filed 01/25/21 Page 233 of §47APP-3515

41
12:42:11 1 |was expressed much more clearly today than in the
2 |agreement be set out very, very clearly.
3 THE COURT: And I think he has no problem with

4 |that because that was his idea, you know, so regarding
12:42:24 5 |the fact that if they're independent contractors,

6 |there's no waiver of the right to seek coverage for

7 |this case. I mean, I get that based upon the insurance

8 |policy. And no big deal there.

9 But, okay. How about this? Because I know
12:42:41 10 |your client wants their money. And I've been in that

11 |situation before.

12 How long do you think it would take you,

13 |[Mr. Fink, to run that passed your clients?

14 MR. FINK: Well, I can try to do that now.
12:42:55 15 |They're on the east coast, Philly. So I can try to do

16 |that now. But I would say for sure -- and they're,

17 |obviously, they're hot on this issue. I would say if I

18 |can't get that by them today for whatever reason,

19 |tomorrow morning. You know, I get up early. I'm
12:43:09 20 |usually up east coast time anyway. So I think I can

21 |get an answer from them, again, either this afternoon

22 |or before everybody generally wakes up in the morning.

23 |But I think it's -- I think it's a workable solution

24 |from where I'm sitting.

12:43:25 25 And yeah, Mr. Sampson and I, other than this
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one thing, we're in complete agreement. I don't think
we have any issues on that.

THE COURT: So how about this then.
(Off-the-record scheduling discussion
between the court clerk and the Court.)

THE COURT: How about a status check,
telephonic status check at 9:307?

MR. FINK: That would be fine for Sunrise,
Judge.

THE COURT: Is that fine, Mr. Sampson?

MR. SAMPSON: That's fine.

THE COURT: Okay.

MR. SAMPSON: In the meantime, Mr. Fink can
just re-forward to me whatever the final version is
he's claiming. Or perhaps what we're talking the
stipulation he'd be okay with, the last one I provided.
And then I get a chance to look that over, and we can
talk it out tomorrow and find out where we're at, but
what if anything else we would do from there.

THE COURT: Well, I think this -- I think it's
actually much simpler than that in this regard.

Hypothetically, Mr. Fink hears back from the
east coast sometime today. He gives you a phone call
or email, says, Look, my client has no problems with

the stipulation. You guys move from -- with that, with
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12:44:36 1 |the stipulation and whatever release language you feel
2 |would be appropriate. And everything is covered. I
3 |make my phone call tomorrow at 9:30. Say, Look, Judge,

4 |we've resolved this issue.

12:44:50 5 MR. SAMPSON: That would be nice too.
6 THE COURT: I mean, I can foresee that
7 |happening. And the reason -- and what that does is

8 |this, and remember this is important too, that gives
9 |finality.
12:45:02 10 MR. SAMPSON: Yeah.
11 THE COURT: That's a big -- and I'm -- and,
12 |[Mr. Sampson, I understand your plight, and I respect
13 |it. And I'm not just kicking the can down the road.
14 |I'd rather give you finality now then maybe appeals,
12:45:17 15 |those types of things. And we don't need that. We
16 |[need to just put this case to bed. Because 24 hours
17 |could save you a year and a half; right?
18 MR. FINK: Mr. Sampson, did you get a copy of

19 |the email I just sent over to you?

12:45:31 20 MR. SAMPSON: I don't know.
21 MR. FINK: Okay.
22 MR. SAMPSON: I'm not in a position to check

23 |my emails right now.
24 MR. FINK: All right. Let me know if you

12:45:37 25 |didn't get it. I just sent it over again, so I can
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12:45:40 1 |do --
2 MR. SAMPSON: All right. I'll take a look.
3 THE COURT: So what we'll do, we'll set a
4 |9:00 o'clock conference call, and we'll use Court Call.

12:45:46 5 |9:30, I'm sorry.

6 MR. FINK: 9:30.

7 THE COURT: 9:30. We'll use Court Call. And
8 |we'll -- how do we do that?

9 THE COURT CLERK: Do you all have

12:45:56 10 |instructions?

11 MR. LEMKUL: No.

12 MR. FINK: I'm sure my office does somewhere.
13 THE COURT CLERK: No worries.

14 MR. FINK: Those are all beyond my

12:46:03 15 |capabilities.
16 THE COURT: And it's just a continuation of
17 |today's hearing, Mr. Sampson and Mr. Lemkul. That's

18 |all it is.

19 MR. LEMKUL: Sounds good, your Honor.
12:46:14 20 MR. SAMPSON: Sounds good.
21 THE COURT: All right. Everyone enjoy your
22 |day.
23 MR. FINK: Thank you.
24 THE COURT: All right.
12:46:16 25 MR. SAMPSON: All right.
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(Proceedings were concluded.)

* % * * * * % *

MR. MELORO: Have a good lunch, your Honor.
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REPORTER'S CERTIFICATE
STATE OF NEVADA)
¢SS
COUNTY OF CLARK)
I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO
HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE
PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE
TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID
STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT
AND UNDER MY DIRECTION AND SUPERVISION AND THE
FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND
ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE
PROCEEDINGS HAD.
IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

PEGGY ISOM, RMR, CCR 541
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FEBRUARY 11, 2021 RUSSO V. COX COMMUNICATIONS 1
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DOCKET U
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DISTRICT COURT
CLARK COUNTY, NEVADA
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SIMONE RUSSO,
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vs.
COX COMMUNICATIONS LAS VEGAS, INC,

Defendant.
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FEBRUARY 11, 2021 RUSSO V. COX COMMUNICATIONS 2

APPEARANCES:

FOR THE PLAINTIFF RUSSO:

DAVID SAMPSON, LLC

BY: DAVID F. SAMPSON, ESQ.
200 W. CHARLESTON BOULEVARD
LAS VEGAS, NV 89106

(702) 605-1099

(702) 888-209-4199

DAVIDS@INJURYHELPNOW.COM

FOR THE DEFENDANT IES RESIDENTIAL:

MORRIS SULLIVAN LEMKUL & PITEGOFF
BY: CHRISTIAN BARTON, ESQ.

3770 HOWARD HUGHES PARKWAY

SUITE 170

LAS VEGAS, NV 89169

(702) 405-8100

TURTZO@MORRISSULLIVANLAW.COM
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FEBRUARY 11, 2021 RUSSO V. COX COMMUNICATIONS 3

APPEARANCES CONTINUED:

FOR THE DEFENDANT CHRIS SCARCELLI:

LTPSON, NEILSON, COLE, SELTZER & GARIN,
BY: JULITE FUNAI, ESQ.

9900 COVINGTON CROSS DRIVE

SUITE 120

LAS VEGAS, NV 89144

(702) 382-1500

DCLARK@LIPSONNEILSON.COM

FOR THE DEFENDANT SUNRISE VILLAS IX HOA:

SPRINGEL & FINK, LLP
BY: LEONARD FINK, ESQ.
10655 PARK RUN DRIVE
SUITE 275

LAS VEGAS, NEVADA 89144
(702) 804-0706
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FEBRUARY 11, 2021 RUSSO V. COX COMMUNICATIONS 6
1 LAS VEGAS, NEVADA; THURSDAY, FEBRUARY 11, 2021
2 9:47 A.M.
3 PROCETEDTINGS
4 * k Kk 0k %
09:47:29 5
6 THE COURT: Next up page 7. And that happens

7 |to be Simone Russo versus Cox Communications et al.
8 |let's go ahead and place our appearances on the record.
9 MR. REEVES: William Reeves on behalf of the
09:47:42 10 |intervener QBE.
11 MR. BARTON: Christian Barton on behalf of Cox
12 |Communications Las Vegas Incorporated doing business as
13 |Cox Communications and IES Residential Incorporated.
14 MS. FUNAI: Good morning, your Honor. Julie
09:48:00 15 |Funai on behalf of Scarcelli.
16 MS. SPLAINE: Good morning, your Honor.

17 |Shannon Splaine on behalf of Sunrise Villas HOA.

18 MR. FINK: Good morning, your Honor. Leonard
19 |Fink --
03:07:53 20 (Multiple speaker cross-talk)
21 MS. BOLICK: Good morning. Nicole Bolick.
22 THE COURT: Okay. I think --
23 MS. BOLICK: Good morning. ©Nicole Bolick on

24 |behalf of Kevin Bushbaker.

09:48:24 25 THE COURT: Thank you, ma'am.
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09:48:26 1 MR. SAMPSON: Judge, David Sampson for
2 |[Dr. Simone Russo.
3 THE COURT: And I think we have Mr. Fink
4 |making his appearance but he was talked over.
09:48:36 5 Mr. Fink, you can go ahead and set forth your
6 |appearance again for the record.
7 MR. FINK: Thank you, your Honor. Leonard
8 |Fink co-counsel for Sunrise.
9 MS. SPLAINE: And, your Honor, this is Shannon
09:48:44 10 |Splaine. We are requesting that this hearing be
11 |reported.
12 (Reporter clarification)
13 THE COURT: All right. We're having some
14 |background. I'm hearing somebody talking in the
09:49:00 15 |background.
16 (A discussion was held off the record.)
17 THE COURT: All right. And we can go ahead.
18 |It's my understanding this is intervenor QBE Insurance
19 |Corporation's motion to intervene to enforce

09:49:41 20 |settlement; is that correct?

21 MR. REEVES: William Reeves, your Honor. Yes.
22 THE COURT: Okay. Sir, you have the floor.
23 MR. REEVES: Thank you, your Honor. Your

24 |Honor, there are currently before this Court three

09:49:53 25 |separate motions that are all intertwined, so, I guess,
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09:49:56 1 |I just wanted to start off by highlighting that fact.
2 We, QBE insurer for Sunrise HOA, filed a
3 |[motion which is set for hearing today.
4 There is a separate motion filed by the HOA
09:50:11 5 |which is calendared for either the 23rd or 25th. And
6 |then there's a third motion filed by plaintiff that is
7 Jlon one of those days as well.
8 So I just want to make this Court aware that
9 |the issues are all intertwined, the motions are all
09:50:29 10 |interrelated. And in a sense, in order to avoid
11 |redundancy, we, QBE, have referred to exhibits of other
12 |people in connection with the other filings. And so
13 |let me start there.
14 THE COURT: And, sir, yeah. And for the
09:50:43 15 |record I do have recollection of this case, first and
16 |foremost.
17 Secondly, and I think this is important to
18 |point out because you are correct, if I take a look,
19 |there's a -- and we'll deal with this a little later,
09:50:58 20 |but there's a motion to set aside and/or amend judgment
21 |in this matter set for the February 23rd, 2021. I see
22 |that. There's a joinder to that. And there is also
23 |plaintiff's motion to enforce settlement.
24 And I realize what's going on as far as these

09:51:17 25 |other ancillary issues are concerned. But what I
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09:51:21 1 |anticipate doing after we're done with this matter,
2 |probably putting both of those on the same date. I
3 |kind of look at today's issues as one that's a fairly
4 |straightforward issue. And that's whether or not the

09:51:35 5 |insurance company can intervene in this matter.

6 And with that in mind, sir, you have the
7 |floor.
8 MR. REEVES: Fair enough. Thank you, your
9 |Honor.
09:51:42 10 So QBE is the insurer for Sunrise HOA. And

11 |QBE appointed the Springle Fink firm to represent

12 |Sunrise HOA in the case. QBE ultimately funded a

13 |settlement on behalf of the HOA. And the settlement

14 |is, obviously, front and center row to the three
09:52:06 15 |motions that are pending before this Court.

16 So there is now a federal action that from

17 |QBE's perspective runs counter to the settlement that

18 |was reached in this case. And so the substantive

19 |relief that is being sought bears upon settlement that,
09:52:26 20 |you know, that was placed on the record that was

21 |documented that this Court had an extensive hearing on.

22 |And that's been set forth in all the pleadings.

23 But procedurally, QBE comes to this Court as

24 |an interested party relative to that settlement. And

09:52:43 25 |so the motion that was filed was one to intervene to
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09:52:49 1 |enforce the settlement. Taking the intervention issue
2 |first, QBE's interest is relatively patent,
3 |straightforward.
4 It funded a settlement which it believed cut
09:53:01 5 |off certain claims, which per plaintiff is in dispute
6 |apparently. And the nature of that dispute is candidly
7 |very confusing. And I don't quite understand how we
8 |got here, so to speak, relative to the efforts that
9 |this Court put into the settlement. And so, but that's
09:53:24 10 |the substantive issue. And let me put that to the
11 |side.
12 Procedurally, QBE, third-party beneficiary,
13 |direct interest and all this, has sought to intervene
14 |based upon two basis, if you will, mandatory and
09:53:41 15 |permissive intervention. And that's NRCP 24. And
16 |we've made our showing relative to that in the
17 |paperwork.
18 The response that we received from plaintiff
19 |who's the only one opposing this relief is that QBE is
09:53:59 20 |seeking to set aside the judgment and that a carrier
21 |can't come in that never participated in the case and
22 |try to deal with the judgment. And this Court is aware
23 |of the concept of bad facts make bad law.
24 And we have a case where a carrier came in,

09:54:16 25 |what appears to be, almost ten years after and says,
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09:54:19 1 |Oh, we want to set aside that judgment. And, you know,
2 |the Court there said, no, that's too late. You can't
3 |come in after the fact and do that.
4 QBE is very differently situated. First of
09:54:31 5 |all, we seek to enforce the settlement, and the follow
6 |up from that is what it is.
7 So first of all we don't seek -- you know, we
8 |join in the request to set aside the judgment, but
9 |that's the HOA's motion. QBE is different.
09:54:43 10 But more importantly, QBE is not a -- it's not
11 |an outsider relative to this. QBE was effectively in
12 |the case. It was defending. It provided a defense to
13 |its insured, and it funded the settlement.
14 So it's not as if QBE is an insurer that, in a
09:55:02 15 |sense, was an outsider sitting on the sidelines.
16 |Rather it was directly involved in this case. And
17 |attorney Fink can validate that. I don't think it's in
18 |dispute.
19 And so the basis for intervention is one for
09:55:16 20 |which it, again, QBE has a direct interest in this.
21 |QBE was a participant in all this. We do have a
22 |tripartite relationship. And so QBE is a client of
23 |attorney Fink relative to all this.
24 And so respectfully the efforts by plaintiff

09:55:35 25 |to put QBE to the side are based upon decisional law
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09:55:43 1 |that is readily distinguishable. Just doesn't bear
2 |relative to the circumstances we have in this case.
3 And so relative to this Court's comments, do
4 |you wish for me to now address the substance of the
09:55:56 5 |motion relative to enforce the settlement? Or is that
6 |something you wish to table for the moment? Does the
7 |Court have any questions for me?
8 THE COURT: Well, here's the -- I kind of look
9 |at this in two ways. Number one, I have to deal
09:56:13 10 |specifically with the motion for intervention pursuant
11 |to Rule 24. That's what I would like to discuss.
12 But just as important too, I realize for
13 |example on 2/25/21 plaintiff has a motion to enforce
14 |settlement. Then I think one of the defendants has a
09:56:30 15 |motion to set aside or amend judgment. There's a
16 |joinder. Those are heard on the 23rd. And so from a
17 |judicial efficiency perspective two things.
18 Number one, I want to hear those two motions
19 |at the same time.
09:56:47 20 Secondly, when it comes to intervention I see
21 |that as a much different issue than enforcement of the
22 |settlement.
23 And so I want to make sure that we have a
24 |thoroughly -- we have a thorough record from an

09:57:03 25 |enforcement perspective. But for today I'm really
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09:57:06 1 |focusing on Rule 24 and whether or not the insurance
2 |company can intervene? Would it be intervention as a
3 |matter of right? Would it be permissive? And those
4 |types of things. So that's what I'm looking for.
09:57:22 5 MR. REEVES: Fair enough. And so we addressed
6 |it in our papers, you know, and made our prima facie
7 |showing relative to it. I believe it's compelling
8 |relative to the set of circumstances.
9 Plaintiff in opposing it relies on a body of
09:57:37 10 |1law that talks about that a carrier may not intervene
11 |to set aside a judgment. That is not the relief being
12 |sought here.
13 We're differently postured. So respectfully
14 |unless this Court has any questions, we'll submit
09:57:51 15 |relative to the showing that we've made under both
16 |prongs of NRCP 24.
17 THE COURT: Do you think when you look at
18 |24 (a), would this be intervention as a matter of right?
19 |Or permissive intervention?
09:58:10 20 MR. REEVES: Respectfully we would submit to
21 |you both. We could make a showing as to both.
22 It's a matter of right given the direct
23 |interests that QBE has relative to the settlement. And
24 |those interests may be somewhat nuanced or different

09:58:27 25 |than the HOA's interest.
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09:58:28 1 This is a set circumstances where defaulted
2 |parties for which a judgment was entered, for which a
3 |release was obtained as to their estate.
4 HOA employees are now alleging otherwise, and
09:58:46 5 |counsel for plaintiff had at one point in time did the
6 |same. And that was, again, it's somewhat of an
7 |evolving picture that we have here. But at the point
8 |in time that we filed the motion, and bear in mind the
9 |HOA joined in our motion. So that we have, you know,
09:59:03 10 |not only QBE seeking to enforce but the HOA is as well.
11 But at that point in time we had plaintiff
12 |taking a position relative to the settlement that was
13 |adverse to QBE. Adverse to the HOA as well because
14 |those defaulted parties have also sued the HOA as the
09:59:25 15 |former employer.
16 So in a sense both QBE and the HOA have been
17 |adversely impacted by the conduct of plaintiff relative
18 |to the settlement. And come to this Court in -- you
19 |know, have an overlapping interest relative to the
09:59:45 20 |enforcement of settlement, but separate interests
21 |relative to how they're impacted. Carrier is impacted
22 |one way. The HOA is impacted in another.
23 So relative to the showing that's needed for
24 |mandatory intervention, we -- respectfully, we think

10:00:01 25 |we've met that. But at a minimum, if we move to
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10:00:04 1 |permissive where this Court has in a sense broad
2 |discretion, we would respectfully submit that it's
3 |relatively simple and straightforward why QBE wishes to
4 |intervene, why it wishes to be heard.
10:00:16 5 It was a quasi party to the case by virtue of
6 |funding the defense, the tripartite relationship
7 |funning the settlement. And so we're simply asking for
8 |a seat at the table. Again, the HOA -- the interests
9 |of the HOA do overlap. So I don't wish to suggest that
10:00:35 10 |QBE has divergent interests from the HOA. But there
11 |are some interests of the insurer that are separate and
12 |distinct from the HOA.
13 And so QBE out of an abundance of caution
14 |comes to this Court to make sure that this Court has a

10:00:50 15 |full and complete picture of, in a sense, how the

16 |settlement has -- has impacted and what has flowed from
17 |that.
18 Because we have a parallel action going. We

19 |have efforts to enforce a judgment against both QBE and
10:01:07 20 |the HOA. And as this Court is aware, that judgment is

21 |for $25 million. So we have a substantial issue at

22 |hand relative to whether -- you know, what is the

23 |settlement that was reached? What were the terms?

24 And, again, I'm not going to breach the

10:01:22 25 |substance here relative to this Court's comments but
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10:01:25 1 |respectfully we, QBE, has made a prima facie showing
2 |relative to both prongs of A and B.
3 THE COURT: And I will have some questions,
4 |but I'm going to go ahead and let this matter be
10:01:40 5 |developed on the record. We had some joinders it's my
6 |recollection. And, I guess, we can start first with
7 |defendant Sunrise Villas IV Homeowners Association.
8 MR. FINK: Yes, your Honor. Leonard Fink,
9 |co-counsel for Sunrise. Just real briefly. The reason
10:01:58 10 |that we came in to join this is mostly because it
11 |was -- because the federal action where the gentlemen
12 |that Mr. Sampson has the default against are alleging
13 |that they are employees so they can sue the HOA. So
14 |that's why obviously we have a big interest in this.
10:02:16 15 |But I do want to point out that I think whether you're
16 |looking at permissive or mandatory joinder, QBE is at
17 |the very least was a foreseeable donee third-party
18 |beneficiary of the settlement agreement in the
19 |contract, and certainly was an intended beneficiary. I
10:02:37 20 |think they're even named in the -- in the settlement
21 |agreement.
22 But even if they're not, we all know from
23 |doing these cases, and certainly clear in this case
24 |that it was insurers that were funding the settlement.

10:02:48 25 |For anybody to say, well, I'm not suggesting
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10:02:51 1 |Mr. Sampson is saying otherwise. But for anybody to
2 |say otherwise really kind of ignores what we do on a
3 |day-to-day basis.
4 So QBE is far from a stranger to the
10:03:00 5 |settlement. And because they're far from a stranger to
6 |the settlement, they're also far from a stranger to the
7 |impact of the default judgment against Mr. Duslak and
8 |[Mr. Sesman.
9 THE COURT: Okay. Thank you, sir.
10:03:18 10 I think we had one more joinder; is that
11 |correct?
12 MR. REEVES: This is Bill Reeves, your Honor.
13 |I don't believe so. The other counsel are on the line
14 |by virtue of kind of more the substance of the motion.
10:03:33 15 |But the only parties that are before this Court
16 |relative to that substance are QBE, the HOA, and
17 |plaintiff.
18 THE COURT: Okay. I just wanted to make sure.
19 |And thank you.
10:03:46 20 And we'll go ahead, and we'll go to the
21 |plaintiff. Mr. Sampson, sir.
22 MR. SAMPSON: Yes, your Honor. Thank you.
23 First of all I'd like to address Mr. Reeves!'
24 |comment regarding bad facts make bad law, and one bad

10:04:02 25 Jcase is how we're here. We are not here because of one
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10:04:04 1 |case.
2 This is -- it has been the position of the
3 |[Nevada Supreme Court, your Honor, for over 80 years at
4 |this point in time that in all cases intervention must
10:04:17 5 |take place prior to the judgment being entered.
6 |There's not a single case in Nevada jurisprudence
7 |history where a judge has allowed a party to intervene
8 |after judgment and been upheld. In fact, in every
9 |circumstance they're always been reversed.
10:04:34 10 And most recently it was the Nalder matter.
11 |But it's not just Nalder versus Eighth Judicial
12 |[District Court that says intervention -- could be no
13 |intervention after judgment including default
14 |judgments. But you have Ryan Landis. Ryan vs Landis,
10:04:49 15 |which was 1938. You have Lopez versus Merit Insurance
16 |Company, which was 1993. And it's the one that says
17 |that it's the strongest.
18 I don't know how much -- how much more broad
19 |the Court could make their position, how much more
10:05:03 20 |clear they could make their position then to say "in
21 |all cases intervention must be made before trial.n"
22 And they've expanded it in the other cases,
23 |national or what not, where they talked about that also
24 |includes default judgments.

10:05:20 25 There's just -- there's absolutely no grounds
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10:05:24 1 |to request an intervention following the judgment.
2 |It's absolutely not permitted under NRS 12.130.
3 And then when we turn to Rule 24, where it
4 |says intervention as a matter of right and also
10:05:42 5 |permissive, both of those subsections start out with
6 |the words "upon" or "on timely motion™".
7 And, your Honor, if a motion to intervene can
8 |be filed 13, 14 months after judgment's entered and 7,
9 |8 months after the case is closed, this case was closed
10:06:02 10 |in May of 2020, if that is deemed a timely motion, then
11 |I can't envision a circumstance that wouldn't
12 |qualify -- that would be an untimely motion.
13 I mean, you just can't wait until -- and I
14 |understand Mr. Fink's point where he says they've been
10:06:19 15 |a friend to this. They've been involved in this all
16 |along, and they had -- they wanted to bring an
17 |intervention. They had the opportunity to do that
18 |since I think it's -- well since March -- no, November,
19 |December of 2017 when we first amended the complaint to
10:06:37 20 |Jadd these gentlemen as defendants.
21 It's three years later, more than three years
22 |later they finally -- they finally file this motion.
23 |So I don't see how they get over the on-timely-motion
24 |prong whatsoever. Additionally, the Nalder, I mean,

10:06:52 25 |it's very clear under the statute. 12.130 that you
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10:06:57 1 |cannot not intervene post judgment. That is
2 |specifically set forth in a number of cases.
3 So then they want to try to make an end run
4 |around that with NRCP 24. But the Nalder decision says
10:07:12 5 |that NRCP 24 must be read in harmony with
6 [NRS 12.130(1) (a) which is the requirement an
7 |intervention be had before trial, and certainly before
8 |judgment is entered.
9 So I don't see how you can possibly read
10:07:29 10 |[NRCP 24 in harmony with the statute that says it has to
11 |be done before trial and find that someone can
12 |intervene after judgment.
13 And so there's just -- there's -- when the --
14 |when the Nevada Supreme Court speaks in cases like
10:07:45 15 |Lopez and says "In all cases intervention must be made
16 |before judgment," and when the Nevada Supreme Court
17 |speaks in cases like Nalder, they say "Nothing permits
18 |an insurance carrier to intervene after judgmentn".
19 |Nothing. ©Not NRCP 24. Not NRS 12.130. Nothing
10:08:04 20 |permits an intervention post judgment.
21 And then we turn to the provisions of Rule 24.
22 |Intervention as a matter of right. First you've got to
23 |make a timely motion, which they certainly have not
24 |done.

10:08:22 25 Under (a) (1), you have to have an
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10:08:23 1 |unconditional right to intervene by state or federal
2 |statute which they cannot identify. What is the
3 |statute that gives you a right to intervene other than
4 INRS 12.130 that says you have to do so before trial,
10:08:38 5 |and it's been interpreted before judgment including

6 |default judgment. They certainly have no rights under

7 |(a) (1) .
8 (a) (2) is they claim an interest in the
9 |property and transactions be -- this has already gone

10:08:50 10 |to judgment, so it's already resolved. And then the

11 |final clause of 24 (a) (2) is unless existing parties

12 |adequately represent that interest. We have Sunrise,

13 |their insured in the suit. And, in fact, Mr. Reeves

14 |just referred to a moment ago said QBE is essentially a
10:09:08 15 |client of Mr. Fink.

16 And so how they can possibly claim, even if

17 |they were somehow permitted to make an end run around

18 |12.130 and what the case law says about that, you have

19 |Mr. Fink adequately representing their interests in the
10:09:23 20 |matter.

21 And so -- and it's already -- again, the

22 |laction's already been deposed of. It's already gone to

23 |judgment. The case closed last May.

24 24 (b) permissive, again, it's got to be on a

10:09:34 25 |timely motion, which a year post judgment and 7, 8
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10:09:38 1 |months after the case is closed is certainly not
2 |timely. But then subsection (b) (1) (a), again, has --
3 |if you're given a conditional right to intervene by
4 |statute -- state or federal statute, which, once again,
10:09:50 5 |they can't identify any state or federal statute that
6 |permits them to intervene other than 12.130(1l) (a) that
7 |says -- or 12.130, which (1) (a) of that subsection says
8 |it has to be before trial which has been interpreted to
9 |be before judgment.
10:10:06 10 And then finally under 24 (b) -- or I'm sorry.
11 |24 (b) (1) (B) you have a claim or a defense you share
12 |with the main action and a common question of law or
13 |fact. The main action is a negligence premises
14 |liability case. There are no laws or facts in that
10:10:26 15 |action that QBE shares with the parties in this case.
16 It doesn't apply and can't be applied. And
17 |regardless would have to be brought timely in any
18 |event. I mean, this is -- if you -- if you grant this
19 |motion, then we're essentially opening up the door and
10:10:44 20 |saying, you know, 80 years of case law where every
21 |judge that has ever granted intervention post judgment
22 |has been reversed can now be cast aside, because all
23 |you have to do is go, Well, I get a pass around all
24 |that authority under Rule 24.

10:10:59 25 And you certainly shouldn't be doing that. I
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10:11:01 1 |would rec -- I would, with all due respect, submit,
2 |Judge. When the Nalder Supreme Court says NRCP 20 --
3 Jor I'm sorry. NRCP 24 is not a hall pass to get you
4 |laround NRS 12.130.
10:11:14 5 It says NRS -- NRCP 24 must be read in harmony
6 |with NRS 12.130(1) (a), which, again, is the specific
7 |statute that says you have to do it before trial,
8 |which, again, has been interpreted for many years now
9 |as before judgment.
10:11:30 10 So none of these factors line up. It's very
11 |clear. In fact, I think the Nalder decision talked
12 |about the "well-settled principle that intervention may
13 |not follow a final judgment." I mean, I don't know --
14 |again, I don't know how much clearer the Court can be
10:11:49 15 |when they say intervention. Not just intervention
16 |under the rule, but they also talk about
17 |intervention -- I'm sorry, under the statute, but also
18 |[NRCP 24. And the Court held clearly unequivocally we
19 |have a well-settled principle, intervention may not
10:12:02 20 |follow final judgment.
21 So the only question is was judgment entered.
22 |Yes, it was. Then you cannot intervene thereafter.
23 So unless the Court has questions for me,
24 |again, I don't see how we follow the instructions from

10:12:13 25 |the Supreme Court to read these rules and statutes in
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harmony and then nothing allows intervention post
judgment to in any way permit this relief they're
requesting.

MR. REEVES: May I respond, your Honor?

THE COURT: Yes.

And thank you, Mr. Sampson.

Yes, sir, you can respond.

MR. REEVES: I --

THE COURT: I was actually -- I have the
Nalder case right in front of me. And the language in
that specific case is fairly strong as far as
intervention post judgment. What do I do about that?

MR. REEVES: We don't have a judgment, your
Honor. That's the key point here. And Nalder,
frankly, supports the relief QBE seeks. We're seeking
to enforce the settlement. There was no trial. There
was no judgment as it pertains to the HOA and the
plaintiff.

And so in Nalder, you'll find, permitted for
the insured to intervene to deal with the settlement.
And that's what we're seeking to do here. And so
that's -- that's the disconnect. There is certainly

a - -

default judgments as to the -- as to -- and I realize

THE COURT: But don't we have -- don't we have
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10:13:17 1 |there is an issue of fact as to whether or not they're
2 |employees and/or independent contractors potentially.
3 |I get that.
4 But at the end of the day, isn't there a
10:13:27 5 |judgment vis-a-vis the two individuals in this matter?
6 MR. REEVES: There is as to two individuals,
7 |yes, your Honor, but not as to the HOA. And bear in
8 |mind we're seeking to enforce the settlement that was
9 |reached between plaintiff and the HOA.
10:13:43 10 The fallout of it may implicate that judgment.
11 |But as a functional predicate, we're seeking to enforce
12 |the settlement. And so Nalder, if you -- I have it in
13 |front of you. You'll see they permitted for the
14 |insurer to intervene to deal with the settlement.
10:13:57 15 |[Not -- you know, there was two different cases. There
16 |was one with judgment. One with a settlement. And

17 |Jthat'!'s what we have here.

18 And so counsel's focus on the judgment is
19 |misapplied because we're dealing -- there's no judgment
10:14:11 20 |against the HOA. There was no trial in this case, as

21 |this Court is aware. There's a settlement. It's

22 |documented on the record. The Court has a transcript
23 |of November 7. November 8 where this issue was vetted
24 |and noted. And QBE seeks to intervene to deal with

10:14:29 25 |that.
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Relative to the timeliness, I'm not quite

understanding that. Settlement was reached. QBE

understood the settlement would be complied with.

In December of this past year, QBE became

first aware that the settlement was not being complied

with. And QBE filed a motion with this Court within

six days, if not shorter, relative to that. So I'm not

understanding the timeliness aspect because we

didn't -- there was not known to be a problem until

December of this past year.

with it.

a direct

back now

QBE is focused on.
And none of the case
upon, save and except Nalder,
then deals with that and says
to deal with the settlement.
we're trying to achieve here.
respectfully,

So,

needs to --

And QBE moved promptly

Relative to NRCP 24 (a)
interest in all this.
to plaintiff's comments,
constrained relative to the aspect of a judgment.
judgment is as to different parties.

It is focused on the settlement.

this is a --
or the case law needs to take into

consideration what we're dealing with here.

and (b), again, QBE has

And, again, circling
this Court is not
The

That is not what

law that counsel relies
deal with that. Nalder

the carrier can intervene

And that's precisely what

this Court
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10:15:55 1 This is not a simple two party case where
2 |there was a judgment and carrier coming in ten years
3 |later. That was my comment relative to bad facts, bad
4 |law. That's Nalder relative to that dynamic.
10:16:10 5 Relative to a settlement, certainly there is
6 |no problem of an insurer seeking to intervene to
7 |enforce. And QBE's interests are -- relative to trying
8 |to achieve are, respectfully, patent and obvious. You
9 |know that it's dealing with very aggressive litigation,
10:16:26 10 |parallel litigation where, in a sense, claims are being
11 |asserted which were to be disposed of by virtue of the
12 |settlement.
13 So unless this Court has questions, we will
14 |submit it.
10:16:37 15 THE COURT: I do have a question. And as far
16 |as Nalder is concerned where does it say that an
17 |insurance company can intervene to enforce settlement?
18 MR. REEVES: The case -- and I don't have it
19 |in front of me, but the case dealt with two different
10:16:51 20 |cases that were underlying cases that were pending.
21 |And the Court there said that the insurance company
22 |could intervene to deal with the settlement.
23 THE COURT: Okay. I'm just trying to --
24 |because I have it in front of me. I'm looking for

10:17:02 25 |that.
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10:17:04 1 MR. REEVES: TIf I could pull it in front of
2 |me. But again, Nalder involved both an underlying case
3 |where there was a default judgment, and then a second
4 |case where there was a settlement that was reached.
10:17:16 5 |And the Court there held that the carrier could
6 |intervene in that second case.
7 THE COURT: Well, I think what happened in the
8 |second case, and I'm just -- I just skimmed it. It
9 |appeared that the parties tried to stipulate and to a
10:17:31 10 |settlement -- I'm sorry, to a judgment that wasn't
11 |Court approved. And for the purposes of the 2018
12 |action that wasn't proper, and they could intervene
13 |there. But as far as the 2007 action they couldn't
14 |intervene because there was a settlement -- I mean,
10:17:49 15 |sorry, there was a judgment entered in the 2007 case.
16 MR. REEVES: Agreed, your Honor. And so what
17 |I'm pointing out is that in that earlier case, it was
18 |simply a judgment. There was no settlement reached in
19 |that case. So there's no ability to intervene per the
10:18:03 20 |law. But in the subsequent case where there was a
21 |settlement, the carrier was able to intervene. And
22 |that's what we're dealing with here is a settlement. I
23 |understand there is also a judgment. But our focus is
24 |on the settlement and the terms of that settlement.

10:18:16 25 |And that's the basis for the intervention.
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10:18:18 1 And so, respectfully, you know, the concept
2 |that we sat on our hands, didn't act timely that's just
3 |not accurate relative to circumstances we have, and
4 |then relative to the case law. Again, there was a
10:18:33 5 |judgment entered as to certain parties. And that, you
6 |know, that record is clear. But there was a settlement
7 |reached with the HOA. There was no judgment against
8 |the HOA. There was no trial against the HOA.
9 And QBE has a direct interest in enforcing the
10:18:48 10 |settlement that was reached, candidly, on its behalf
11 |with the plaintiff. And that's what it seeks to do.
12 |ITt wants a seat at the table relative to this case
13 |given what is occurring in the parallel federal action.
14 THE COURT: Here's my next question. Does
10:19:06 15 |intervention impact the judgment as to the two
16 |"individuals" who had the default judgment entered
17 |against them?
18 MR. REEVES: When you say "does intervention
19 |impact", in what way is this Court -- I guess, I'm not
10:19:22 20 |understanding.
21 THE COURT: Well, I'm trying to figure out. I
22 |mean, you're intervening, does that have some sort of
23 |an impact on the default judgments that have been
24 |entered in this case?

10:19:34 25 MR. REEVES: It may very well at the end of
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10:19:35 1 |the day if this Court concludes that the default
2 |judgment is -- has issues. And we've pointed out
3 |there's no record. We don't know what the basis was

4 |for that default judgment.

10:19:47 5 We have a settlement. The default judgment
6 |appears to violate the terms of that settlement. So in
7 |a sense that that -- and there's, I don't want to say

8 |irony, but this Court will note that Duslak and Sesman,
9 |who are represented by counsel, are not before this
10:20:03 10 |Court. Have, in a sense, chosen not to be before this
11 |Court. Yet, in the abstract, it would be in their best
12 |interests if they were. So we can only surmise how
13 |that came to be.
14 But to answer your Court's -- this Court's
10:20:19 15 |question, yeah, it could impact that judgment if this
16 |Court so precludes, but only to the benefit. Not to
17 |their detriment.
18 MR. FINK: Your Honor, Leonard Fink. Can I

19 |just make a comment on that question for the HOA?

10:20:33 20 THE COURT: Yes, you can.
21 MR. FINK: As the Court is aware --
22 THE COURT: Then I'm going to give
23 |Mr. Sampson -- I don't want to cut you off. I'm going

24 |to give Mr. Sampson a chance too. But go ahead.

10:20:41 25 MR. REEVES: Sure. The HOA has filed its own
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10:20:43 1 |motion to set aside the defaults --

2 THE COURT: Right.

3 MR. FINK: -- or the alternative. So I think

4 |whether or not QBE is allowed to intervene, that's
10:20:52 5 |going forward.

6 THE COURT: Right.

7 MR. FINK: But I think QBE intervening is

8 |going to have no effect on whether or not the default

9 |is set aside.

10:21:01 10 Because we're going forward with that anyway.
11 |Now, there may be -- there may be things on the back
12 |end once -- if the Court decides to do that, that

13 |impacts as Mr. Reeves talked about.
14 But regardless of what you do with QBE, that

10:21:13 15 |motion is going forward. And I don't think that

16 |there's any -- there is not an argument that the HOA
17 |isn't allowed to bring that argument. Not whether or
18 |not -- whether or not, you know, the Court will simply

19 |will grant that is a different story. So I think that
10:21:25 20 |whether or not the Court puts QBE -- let's QBE

21 |intervene, that's moving forward regardless. So I just

22 |want to put that on the record.

23 THE COURT: And the follow-up to that. Would

24 |QBE be permitted to set aside the default judgment as

10:21:39 25 |to the two indiwviduals?
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10:21:42 1 MR. REEVES: Your Honor, Bill Reeves.
2 MR. FINK: Go ahead.
3 MR. REEVES: No, go ahead.
4 MR. FINK: I was going to say -- Leonard Fink

10:21:48 5 |for the HOA. I think the answer to that is, as I said
6 |when I originally -- during my original comments are
7 |that QBE is part and parcel of the settlement. Either
8 |they were direct, direct parties to it. Or they are
9 |intended donee third-party beneficiaries or foreseeable
10:22:04 10 |donee third-party beneficiaries. So they would stand
11 |in that respect somewhat in the same shoes as the HOA.
12 |Obviously, they have a little different interest in
13 |there. But for the most part they're aligned.
14 And, again, this is really because of the
10:22:17 15 |federal action against the HOA that Mr. Sesman and

16 |Duslak have filed.

17 MR. REEVES: Your Honor, if I could amplify on
18 |that.
19 THE COURT: Yes.

10:22:28 20 MR. REEVES: In the -- this is Bill Reeves.

21 |In the federal action we have raised the issue of
22 |reconciliation of the settlement agreement. And that
23 |the judgment -- this Court is aware the judgment
24 |doesn't include factual findings relative to anything.

10:22:44 25 |And so context would need to be provided relative to
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10:22:48 1 |the judgment, in a sense, its applicability relative to
2 |the claims asserted there.
3 So we certainly, in connection with the
4 |federal action, wish to present to that court context.
10:23:02 5 |And so circle back now to this Court. We seek
6 |clarification from this Court relative to the
7 |settlement so that we can provide context to the
8 |federal court.
9 And, again, QBE has a direct interest in that
10:23:18 10 |settlement agreement and would submit that it gets a
11 |seat at the table relative to that. 1Its interests
12 |certainly overlap with the HOA, but they are subtly
13 |different. And so to protect -- and, frankly, this is
14 |why NRCP 24 exists. It exists to permit for parties to
10:23:35 15 |protect their interests. And we have a substantial --
16 |QBE has a substantial interest in that settlement by
17 |virtue of a $25 million judgment in efforts to pursue
18 |it in that federal action. We'll submit.
19 THE COURT: Okay. Mr. Sampson, I don't want
10:23:50 20 |to overlook you, sir.
21 MR. SAMPSON: Thank you, Judge. I very much
22 |appreciate that.
23 The comment was made by Mr. Reeves that there
24 |is no judgment.

10:24:00 25 Well, let me just jump to the Court's question
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10:24:02 1 |about does the intervention impact the judgment or
2 |could it impact the judgment against Duslak and Sesman.
3 |I can't believe they even hedged on that question
4 |because, your Honor, QBE has already filed a joinder to
10:24:19 5 |Sunrise's motion to amend and set that judgment aside.
6 |They've already asked with that judgment.
7 And so when Mr. Reeves comes in and tries to
8 |say we're not asking to do anything vis-a-vis the
9 |judgment, or vis-a-vis Duslak and Sesman, we're just
10:24:36 10 |looking to do the settlement between Sunrise and
11 |[Dr. Russo, and so as a result, because there's been no
12 |judgment as to Sunrise, we should be allowed to
13 |intervene, that's all we're doing here is looking at
14 |stuff between Sunrise and Dr. Russo, that is a
10:24:51 15 |remarkably disingenuous, Judge, for an insurance
16 |company that's already joined Sunrise's motion to amend
17 |this judgment.
18 And, yeah, we'll get into when we have a
19 |hearing, the fact the motion to amend is supposed to be
10:25:05 20 |filed 28 days after the judgment is entered and not a
21 |year and 30 some days afterwards. We'll argue that at
22 |the time.
23 But, no, there is -- make no mistake about it.
24 |They're intervening because they want to set this

10:25:16 25 |judgment aside. They're looking to take steps
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10:25:19 1 |vis-a-vis this judgment.
2 In fact, their motion to enforce asks that the
3 |judgment be impacted to make reflection and make it
4 |conditional somehow, which I don't even know how
10:25:30 5 |judgments can be conditional, but regardless. Even in
6 |their motion, they're seeking to affect and impact this
7 |judgment, if nothing by virtue of their joinder. And
8 |they're simply not allowed to that.
9 And in the Nalder decision, there were two
10:25:47 10 |cases. One case went to judgment. The other did not.
11 |And so the Court said you can intervene in the case
12 |that did not go to judgment, but you can't intervene in
13 |the one that did go to judgment. And that is the key.
14 And, you know, Mr. Reeves says, Well, Nalder
10:26:01 15 |Jallows intervention to dispute the settlement. Well,
16 |[NRS 12.130 allows intervention for a whole variety of
17 |reasons. So does Rule 24. But you got to do it before
18 |the deadline. Before the -- before the judgment is
19 |entered.
10:26:20 20 Nalder was a vehicular negligence case. And
21 |so I could stand -- if I file a vehicular negligence
22 |case a year after the statute, like they filed a year
23 |after judgment was entered, if I filed a vehicular
24 |negligence case a year after the statute of limitations

10:26:35 25 |runs, I can't very well stand in front of your Honor,
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10:26:38 1 |as Mr. Reeves is today, and try to say, but, Judge,
2 |look at Nalder. Nalder says you can pursue a vehicular
3 |negligence case in Nevada. And you can. But you got
4 |to file it and you got to take those steps before your
10:26:51 5 |statute of limitations runs. You don't get to do it
6 |regardless.
7 And, yes, you're allowed to intervene under
8 |certain circumstances. Had they filed this motion
9 |prejudgment, they might have been able to do that. But
10:27:03 10 |they didn't. They filed it a year after judgment has
11 |already been entered.
12 And the case law is -- again, going all the
13 |way back to 1938 -- is so remarkably strong when it
14 |says in all cases. And that's the big one. "Tn all
10:27:15 15 |cases intervention must be made before trial."™ That's
16 |from the Ryan vs. Landis case. And all cases means all
17 |cases. I don't know how much more broad the Court
18 |could have been.
19 In Lopez vs Merit, the Court said: "This
10:27:28 20 |Court has not distinguished between judgments entered
21 |following subsequent entry" -- I think -- "This Court
22 |has not distinguished between judgments entered
23 |following trial and judgments entered by default." And
24 |reiterated in Lopez: "In all cases intervention must

10:27:45 25 |be sought before judgment is entered including a
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10:27:48 1 |default judgment.n
2 In Mclaney vs Fortune Operating Company it
3 |says: "Tn that case the lower court allowed appellants
4 |to intervene after judgment." And the Court said:

10:27:59 5 |"This motion to intervene came too late and should have

6 |been denied.n" And the court was reversed.
7 In every -- I mean, we note several cases, and
8 |there is even more out there. Aetna -- Aetna Life vs

9 |Rowan is another one where they just time and time

10:28:14 10 |again, if the Court says you can intervene post

11 |judgment, the appellate court or the Supreme Court has

12 |every single time said, No, you can't. And they've

13 |been reversed over and over again.

14 I don't know if the Court has any additional
10:28:32 15 |questions for me. But, you know, it's very clear in

16 |this case. The only real question is, did you file

17 |your motion before or after the judgment was entered.

18 |And if the answer is we moved to intervene after

19 |judgment was entered, then the -- then they're not
10:28:47 20 |allowed to intervene.

21 There was a comment at one point about, Well,

22 |there's been some statements made by Mr. Sampson in the

23 |federal cause, and we didn't have any reason to

24 |intervene before that because he never made those

10:28:59 25 |statements. And so now he made those statements, and
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10:29:01 1 |so now we should have a right to intervene. We acted
2 |timely. But they failed to advise your Honor, I've
3 |[withdrawn those statements. We withdrew them eight
4 |days after they were filed. And so those statements
10:29:13 5 |were actually withdrawn on now December 30th, I
6 |believe, of 2020. This motion to intervene wasn't
7 |filed until January 4th.
8 And I think it's a bit improper for them to
9 |come in and say let us intervene. And let's set the
10:29:29 10 |judgment aside because of all these things in this
11 |pleading that they're holding up in front of your Honor
12 |without even bothering to tell your Honor that we filed
13 |an amendment to that counterclaim that withdrew every
14 |one of those records.
10:29:42 15 And if we get into the motion to compel and
16 |Sunrise's motion, I'll be happy to discuss exactly why
17 |those comments were made. They exactly are
18 |appropriate, but out of an abundance of caution we
19 |withdrew -- we withdrew them, withdrew those
10:29:57 20 |references.
21 But to the extent Mr. Reeves has told your
22 |Honor today there was no cause to intervene until these
23 |comments were made in this pleading, well, that pleaing
24 |has been withdrawn, so there's been no reason to

10:30:08 25 |intervene even now. But regardless, and, again, I went
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through each one of the factors in Rule 24 where
they're not allowed to do it. And I didn't hear

Mr. Reeves or Mr. Fink point to any of those factors
that would permit intervention, and particularly -- at
all.

But then especially now that we have a ruling
from the Court, or, again, going back to 1930 and as
recently as last summer in the Nalder decision, that
is, as your Honor described, very strong. You are not
allowed to intervene post judgment. And if the judge
permits it, that judge gets reversed. And just the --
that's the law at this point.

So unless the Court has questions for me, I
just don't see any way around it. Particularly when
there's -- when they've joined Sunrise's motion to set
this judgment aside. I think that's a big part of why
you can't intervene post judgment. Because once the
judgment is entered, it's entered, and it stays.
Especially a year down the road.

MR. REEVES: May I respond, your Honor?

THE COURT: Yes, you can.

Mr. Sampson, thank you.

We'll hear your response.

MR. REEVES: Your Honor, NRCP 24 (a) (2) says

intervention as a matter of right when a party claims

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.

16A.App.3559



16A.App.3560
FEBRUARY 11, 2021 RUSSO V. COX COMMUNICATIONS 40

10:31:17 1 |an interest relating to the property or transaction
2 |that is the subject of the action. The settlement is
3 |the subject of the action. We wish to -- where QBE is
4 |directly impacted by it, wishes to intervene to enforce
10:31:30 5 |it.
6 24 (b) (1) (B) says intervention is permitted
7 |permissibly where a party "has a claim or defense that
8 |shares the main action in common question of law or
9 |factr.
10:31:44 10 Again, there is a settlement which is the
11 |basis upon which a federal court action is pending.
12 |QBE has a direct interest in enforcing the settlement.
13 Again, QBE's interest, candidly, can't be
14 |disputed. And the only issue I believe we're dealing
10:32:03 15 |with is whether a default judgment entered against
16 |different parties procedurally bars a carrier from
17 |intervening on behalf of a party it defended and a
18 |party that settled.
19 And, respectfully, the cases that counsel
10:32:17 20 |relies upon do not deal with a settlement.
21 They deal with a two party case where there is
22 |a judgment. There is no judgment entered against the
23 |[HOA. We are seeking to enforce the settlement.
24 And counsel's drum beating about reversible

10:32:33 25 |error, respectfully, NRCP 24 permits for intervention,
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10:32:36 1 |both mandatory and permissively, and the statute does
2 |not prohibit it under any scenario. And that's borne
3 |Jout by Nalder.
4 We're dealing with a settlement. There may be
10:32:47 5 |fallout from that settlement. Understood.
6 And I, you know, I -- counsel's suggestion
7 |that we're not -- QBE is not coming to this Court with
8 |candor is misguided. We wish to enforce the
9 |settlement.
10:32:58 10 If enforcement of that settlement impacts the
11 |judgment, so be it. But we wish to enforce the
12 |settlement. That is why we are here. That is what is
13 |at issue relative to that federal court action. QBE is
14 |entitled to be at the table.
10:33:12 15 Again, we'll deal with substance down the road
16 |relative to this Court's comments. Procedurally QBE is
17 |entitled to intervene in this case. We will submit
18 |unless this Court has questions.
19 THE COURT: All right. And there was some
10:33:24 20 |discussion here regarding the relationship, and it
21 |would be my -- I look at the relationship from a
22 |different -- I'm trying to good figure out the
23 |potential third-party beneficiary aspect of it.
24 Clearly, we have a relationship between an

10:33:41 25 |insurer and its insured. We have indemnity
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10:33:44 1 |obligations. We also have duty to defend obligations.
2 |In this situation here I'm looking at it where the HOA,
3 |it's my recollection, will be moving to set aside

4 |and/or amend the judgment.

10:34:00 5 Is that correct, Mr. Fink?
6 MR. FINK: That's correct, your Honor.
7 THE COURT: Okay. Under those circumstances,

8 |why would the insurance company be permitted to
9 |intervene when, in fact, its insured is doing the exact
10:34:13 10 |same thing?
11 MR. REEVES: Because the carrier's interests
12 |are subtly different. Again, the interest here is a
13 |settlement. That settlement reflected a release of HOA
14 |employees. QBE has a direct interest in that because
10:34:29 15 |whether they are employees or not could bear upon
16 |coverage.
17 And certainly in the federal action what we
18 |see is that these gentlemen now claim they're
19 |employees. And, again, at a point in time when the
10:34:41 20 |settlement was put on the record it was represented
21 |otherwise. But now they're claiming employee status.
22 By virtue of that they are suing both QBE and
23 |the HOA. I understand the issues overlap, but they are
24 |different. QBE's obligations to Duslak and Sesman are

10:35:01 25 |different than HOA's obligations to Duslak and Sesman
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10:35:05 1 |to the extent that they can establish those.
2 The settlement put before this Court dealt
3 |with that issue. And so by virtue of that, QBE has a
4 |direct interest in the settlement that is subtly
10:35:18 5 |different than the HOA.
6 And, again, if we're talking about employer
7 |employees versus insurer and insured, we're dealing
8 |with different relationships. And so QBE, by virtue of
9 |having a different perspective and a different
10:35:34 10 |obligation or duties that may flow, is entailed to be
11 |before this Court to enforce the settlement. The
12 |settlement dealt with this issue. QBE simply wishes to
13 |enforce the settlement.
14 Again, I don't mean to suggest that the HOA
10:35:48 15 |will not do, you know, an adequate or great job
16 |relative to enforcement of the settlement. But QBE's
17 |interests are subtly different. And it is by virtue of
18 |that, it has a right and this Court has the discretion
19 |to permit it to intervene.
10:36:04 20 There is no judgment entered against the HOA.
21 |The judgment procedural aspect does not come into play.
22 Unless this Court has questions, we'll submit.
23 THE COURT: But at the end of the day, and, I
24 |mean, I get that. But doesn't the motion to set aside

10:36:21 25 |and/or amend the judgment, I mean, that's what we have
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10:36:24 1 |here. And that's filed by the HOA. And enforcement of
2 |the settlement, does that have an indirect impact
3 |potentially on the way I rule as it pertains to the

4 |judgment entered in this case?

10:36:40 5 MR. REEVES: Yes, your Honor.
6 (Multiple speaker cross-talk)
7 THE COURT: And that's my point. Because in

8 |the Nalder case at the end of the day didn't it deal
9 |with attacking a judgment?
10:36:48 10 MR. REEVES: Relative to the one aspect of it,
11 |but it wasn't a judgment that was flavored by
12 |settlement. And that's -- I guess, that's maybe
13 |getting lost in the translation here. This is not
14 |simply a judgment that sits in isolation. It's an --
10:37:03 15 |it's a judgment that is limited by settlement.
16 The settlement is the driver. The judgment is
17 |what it is. And, again, there's no record. So on some
18 |level if there were a record we may not be here.
19 |Because we would understand the basis for that
10:37:18 20 |judgment.
21 But in the absence of a record, because there
22 |is none, there is no reporter's transcript. There is
23 |no documents as part of the court file. And attorney
24 |Sampson has indicated he hasn't provided anything and

10:37:32 25 |may not exist. So because of that, this Court, you
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10:37:37 1 |know, needs to -- a settlement was reached that was for
2 |the benefit of QBE. QBE's interests are different than
3 |the HOA. 1In order for this Court to understand the
4 |complete picture of what is going on, QBE --
10:37:51 5 |respectfully, QBE should be entitled to advise this
6 |Court relative to its interests since it has a direct
7 |interest in the settlement.
8 I guess I'm not sure how to say it any
9 |different. I understand that the HOA -- that they
10:38:05 10 Joverlap and the HOA may have success, or hopefully does
11 |have success relative to all that. But in order for
12 |this Court to understand how we got here, it needs to
13 |respectfully understand what the carrier's perspective
14 |is. Because the carrier was a driver relative to all
10:38:20 15 |this. And this Court will see that relative to the
16 |settlement.
17 The carrier was involved relative to the
18 |settlement discussions as this Court would expect. So
19 |the carrier's perspective is directly at issue because
10:38:33 20 |we got a federal court action where coverage is being
21 |sought.
22 So, I guess, I understand the Court is saying
23 |the HOA may have it covered, and I tend to agree with
24 |this Court. But because the interests are distinct and

10:38:46 25 |separate, NRCP 24 permits for QBE to intervene in this
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10:38:50 1 |context. And, respectfully, the case law supports

2 |that. And I'm not hearing anything to the contrary.

3 The judgment is as to another party. It

4 |doesn't -- again, we're dealing with a settlement.
10:39:01 5 We'll submit, your Honor.

6 THE COURT: But I have one last final

7 |question. At the end of the day if the insurance

8 |company, QBE, is successful in its enforcement of the

9 |settlement, what impact does that have on the judgment?
10:39:22 10 MR. REEVES: It bears on the -- well, when you

11 |say "what impact will it have on the judgment" are you

12 |asking what impact will it have on coverage for the

13 |judgment or the judgment?

14 THE COURT: Well, the judgment in a general
10:39:34 15 |sense. Because a judgment can be attacked directly or

16 |indirectly. I'm trying to figure out what impact would

17 |that have on this --

18 MR. REEVES: This Court --
19 THE COURT: -- judgment.
10:39:45 20 MR. REEVES: Fair enough. This Court may

21 |conclude that the judgment for which it entered, for
22 |which no record exists, may not, in light of the

23 |settlement, be properly entered.

24 This Court -- again, the relief sought

10:39:59 25 |relative to the judgment by the HOA, for which QBE
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10:40:02 1 |joins, is to set it set aside because there is no
2 |record, or modify it because of in light of the
3 |settlement.
4 So when you say "QBE impacting the judgment, "
10:40:13 5 |in an indirect manner, certainly. But in a direct
6 |manner, we're seeking to enforce the settlement. And
7 |what flows from enforcement of the settlement may --
8 |certainly will impact the federal action which is
9 |pending, a parallel action, and it may impact this
10:40:29 10 |Court's decision making. But it's an indirect manner
11 |because the settlement is the focus.
12 And to your Court's point, settlement -- or
13 |judgments can be attacked directly or indirectly.
14 QBE certainly will use this Court's guidance
10:40:43 15 |relative to an indirect attack on that judgment in the
16 |federal action. But this Court can -- is also -- has a
17 |vehicle to directly address the judgment if it so
18 |desires. And QBE simply wants this Court to factor in
19 |its thinking since, in a sense, it participated in
10:41:04 20 |negotiation of that settlement. And that's borne out
21 |in the documents before this Court.
22 It's not as if it was a stranger to all this
23 |and comes to this Court after the fact and says, Hey,
24 |what about this? What about this? Rather QBE was

10:41:17 25 |directly involved in the settlement. QBE has different
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10:41:20 1 |interests than the HOA. QBE simply wishes for this
2 |Court to factor in those considerations. Nothing more
3 |than that.
4 THE COURT: And my last question would be
10:41:28 5 |this: 1If Nalder doesn't permit a direct attack, why
6 |would -- why would the Supreme Court permit an indirect
7 |attack on the judgment being entered into when the
8 |intervention is done post entry of those default
9 |judgments?
10:41:47 10 MR. REEVES: Well, let me make sure I
11 |understand. Nalder doesn't bear upon the HOA directly
12 |attacking the judgment.
13 THE COURT: No, no. I'm talking about the
14 |intervention by QBE.
10:41:57 15 MR. REEVES: Okay. Relative to Nalder, what
16 |this Court saw was that a settlement was attempted that
17 |took -- took into consideration that judgment. I mean,
18 |frankly, Nalder, on its face, permits for the indirect
19 |attack this Court is raising. So, again, we're seeking
10:42:13 20 |to enforce the judgment.
21 THE COURT: I have one last question for you.
22 |What -- and I don't mind. I mean, I've looked at
23 |Nalder. But what part of Nalder would support that
24 |position of the case?

10:42:26 25 MR. REEVES: Again, the fact that --
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10:42:28 1 THE COURT: I have no problem going back and
2 |looking at it.
3 MR. REEVES: And, you know, maybe at this
4 |point it would make sense to do a supplemental brief on
10:42:34 5 |that to the extent that's the hang up.
6 But, again, Nalder dealt with the circumstance
7 |where the carrier was able to intervene to deal with
8 |the settlement. And the settlement was related to the
9 |judgment. And so it was all intertwined. 1In some
10:42:48 10 |level same as we have here.
11 If you take Nalder and you collapse the two
12 |cases, in a sense, which is what we have here because
13 |we have a judgment as to one and a settlement as to
14 |another, then the Court permitted for intervention to
10:43:02 15 |deal with the settlement recognizing it might impact
16 |the judgment.
17 So that's respectfully what we're dealing with
18 |here. But, again, relative to this Court's comments,
19 |we'd be happy to submit a supplemental brief on this
10:43:13 20 |issue if it would be helpful.
21 THE COURT: Yeah. And the reason why I'm just
22 |really focusing on that because, for example, I have
23 |Alder in front of me -- I'm sorry, Nalder in front of
24 |me. And it says:

10:43:25 25 "We reject UAIC's argument that
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should say Ryan, 58 Nevada 260, 755 F.2d at 736. And

then

question. Because it's --

better understanding. We're not -- look, certainty the

HOA is directly attacking the judgment. Okay. So set

that

intervention was permissible because the 2008
final judgment expired and was thus void -- and
is thus void. Nothing permits UAC to intervene
after final judgment to challenge the wvalidity
of the judgment itself.n

And it says see Ryan, so on and so on. I

-- then in the footnote it says:

"ITf UAIC wanted to challenge the validity
of a judgment, it could have timely intervened
before the judgment to become a proper party to
the litigation to challenge it under NRCP 60."

You know, and that's why I'm asking that

MR. REEVES: If I may, your Honor.
THE COURT: Yeah, go ahead.

MR. REEVES: Let me -- maybe I'm -- maybe I'm

aside.
THE COURT: They have a right to.
MR. REEVES: Fair enough.
THE COURT: I'm not ever -- yeah.
MR. REEVES: Fair enough.

What QBE is trying to do is to provide context
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10:44:44 1 |to that judgment. And so maybe I'm not being
2 |articulate relative to this. I have a federal court
3 |case where there is a position taken that the judgment
4 |is predicated on liability that Duslak and Sesman face
10:45:00 5 Jas former HOA employees.
6 Okay. The judgment doesn't address that issue
7 |one way or the other, relative to on its face. So when
8 |I say indirect, what I'm, you know, I suppose
9 |inarticulately, saying to you is I simply want to
10:45:17 10 |provide context. Because if this Court, per the
11 |settlement, entered judgment against these gentlemen in
12 |their capacity as independent contractors, I'm not
13 |seeking to do anything relative to the judgment. I'm
14 |just providing context.
10:45:31 15 Because if they're independent contractors
16 |that bears on the coverage obligation, i.e., there is
17 |none.
18 So the -- what I'm trying to do, I'm not
19 |trying to attack the judgment per se. I'm trying to
10:45:42 20 |provide context to it. I'm trying to provide --
21 |because there is no record. And I know I'm beating a
22 |drum at this point, but if there was a -- if this Court
23 |were to look at the judgment, it's no more than a page
24 |between, you know, take out the caption and the

10:45:59 25 |signature line. And it doesn't address the fact that
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10:46:01 1 |plaintiff had agreed to not proceed against Duslak and
2 |Sesman as HOA employees. If it was complied with, then
3 |the federal court needs to know about that. And that's
4 |the context. And that's why we're here. To ensure the
10:46:15 5 |judgment that was entered was complied with.
6 I have my suspicions and my suspicions are a
7 |product of what plaintiff has alleged or did allege,
8 |and then confronted with Rule 11, backed out of. And
9 |then what I'm now dealing with with Duslak and Sesman
10:46:32 10 |where, in a sense, they're not before this Court.
11 And those suspicions give raise to the fact
12 |that the judgment this Court entered may not have
13 |complied with the settlement. But that's separate and
14 |apart from the fact that the settlement remains
10:46:46 15 |binding. And the context of it flavors the judgment.
16 |And so maybe I'm not attacking the judgment per se.
17 |I'm just providing context for it because it bears upon
18 |coverage in the federal action.
19 So, again, I don't wish to be nuanced on this.
10:47:00 20 |I hope I'm being relatively patent and clear. But,
21 |again, we're trying to enforce the settlement, and
22 |there is no provision to that.
23 And the impact on the judgment is as it is.
24 |But in the federal action, I simply wish to provide

10:47:14 25 |context because the settlement flavors the judgment.
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10:47:17 1 |They are intertwined on some level.
2 We'll submit it, your Honor.
3 THE COURT: But here's my point. And that
4 |Imight be true. But at the end of the day, providing

10:47:25 5 |context wouldn't be the basis to intervene pursuant to

6 |Rule 24.

7 MR. REEVES: Yes, it would, your Honor. I

8 |guess, I disagree.

9 THE COURT: But providing context to the trial
10:47:38 10 |court, I mean, I understand -- trust me. I understand

11 |what the issues are going to be down the road. I

12 |remember this case vividly. I do. 1In fact, it's my

13 |recollection we even started trial in this case. And

14 |we were actually conducting the jury selection to some
10:47:52 15 |extent. I don't know if we swore the first witness or

16 |not. I don't remember that.

17 But I remember this case very well. In fact,

18 |I remember the discussions we had in open court

19 |regarding specific issues in this case that are set
10:48:03 20 |forth in the record here. I remember it. I just do.

21 And so, but at the end of the day, and this is

22 |what always controls my thought process is the decision

23 |making. If I'm going to grant a motion to intervene, I

24 |want to make sure it's -- whatever decision I make is

10:48:20 25 |on solid footing.
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10:48:22 1 And that's, ultimately, what it comes to.
2 |Because intervention as a matter of right, we have that
3 |under 24 (a). And we have permissive intervention under
4 |124(b). And I look at that, and I come back to Nalder.
10:48:38 5 And the thing about Nalder that I £f£ind
6 |extremely compelling and, I guess, it shouldn't really
7 |make a difference whether it's a 2020 case or a 1920

8 |case. Maybe the 1920 case is more powerful to a

9 |certain extent in that it hasn't been reversed. But we
10:48:55 10 |have -- and it's good law for a hundred years.
11 But my point is this, we have a recent

12 |pronouncement from our Nevada Supreme Court

13 |specifically dealing with inventions post judgment.

14 And so, and it appears to me potentially
10:49:09 15 |you're asking me to carve out an exception in some

16 |manner. But I keep coming back. And our Nevada

17 |Supreme Court appears to be fairly forceful in their

18 |decision and so on. And when I look at it.

19 And so that's what I come down to. I really
10:49:24 20 |and truly do. Because as a trial judge this is all you

21 |want to do is you want to get it right. And after

22 |that, I can live with the appeals. I can. Doesn't

23 |matter. But I just want to get it right at first

24 |blush.

10:49:38 25 MR. REEVES: Understood, your Honor. And I
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10:49:40 1 |appreciate that mindset. 1It's, you know, we, as

2 |practitioners, candidly wish the same. And so you

3 |obviously have differing opinions. But that -- the

4 |hang up is that I'm dealing with a judgment as to one
10:49:54 5 |party and a settlement as to another.

6 And the case law in Nalder deals with a

7 |circumstance where the only thing -- the only

8 |procedural aspect was a judgment entered. There is not

9 |a settlement. And this Court, I believe, would agree

10:50:09 10 |that there's no judgment entered against the HOA.

11 THE COURT: I get that. I do. I do.
12 MR. REEVES: So, I guess, I'm confused because
13 |if we were dealing with simply -- take away the HOA.

14 |And suppose that QBE was coming to this Court relative
10:50:26 15 |to Duslak and Sesman. I'd have a real problem. I'd

16 |have a real problem relative to the fact that the only

17 |party in the case was a judgment. And that's what

18 |Nalder stands for.

19 But this is different. I'm coming to this
10:50:39 20 |Court to enforce a settlement. And I'm doing so

21 |because I got a parallel federal action going that is

22 |seeking to, in a sense, contravene that settlement.

23 And so in order for me to adequately represent

24 |the insurance company relative to that parallel action,

10:50:53 25 |I'm coming to this Court in order to develop a record
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10:50:57 1 |because a record doesn't exist relative to that
2 |judgment.
3 And so, respectfully, you know, when we talk
4 |about NRCP 24 (a) and (b), we talk about claims or
10:51:08 5 |interest relating to the property or transaction. I
6 |mean, isn't it -- isn't it patently clear that we meet
7 |the burden under 24 (a) and (b)?
8 You know, respectfully in terms of both
9 |[mandatory and permissive, isn't the only issue that
10:51:23 10 |really is inhibiting the relief QBE seeks is the fact
11 |that there's a judgment entered against one party. But
12 |isn't the fact that there's a settlement reached as to
13 |another where there is no judgment, doesn't that
14 |resonant relative to the fact that there's an ability
10:51:38 15 |to come in and be heard relative to that system.
16 And I fail to see how there's any fallout from
17 |that. There's no prejudice. We're simply getting a
18 |seat at the table. To prohibit or prevent QBE from
19 |coming to have a seat at the table relative to what's
10:51:54 20 |going on in the federal action, candidly, that's
21 |prejudice. And that's -- that would be a circumstance
22 |where I could see someone taking a look at it.
23 But what prejudice flows from permitting QBE
24 |to simply sit and provide this Court with context?

10:52:07 25 |Again, this Court could choose to reject that context,
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10:52:10 1 |but what harm flows from that? I'm not seeing it.
2 And, again, we're dealing with a circumstance
3 |that is readily distinguishable because of a
4 |settlement, and not simply a judgment.
10:52:22 5 I guess, I'm not understanding the
6 |reservations or the concerns that are being expressed.
7 |Permit for us to be heard. This Court could reject it.
8 |Conclude otherwise. Conclude it doesn't bear. Simply
9 |permit for us to make a record. That's what I believe
10:52:36 10 |what the Supreme Court would want relative to this type
11 |of situation. Have a full and developed record. And
12 |then, you know, make a decision based upon it. Rather
13 |than cutting off the ability of a party to make that
14 |record. That is prejudice, and that -- that would --
10:52:51 15 |that would be concerning to QBE.
16 We'll submit, your Honor.
17 THE COURT: Okay. This is what I'm going to
18 |do. And this is an observation of mine. Because
19 |intervention in this matter by the insurance company,
10:53:05 20 |it appears to me, is somewhat nuanced.
21 And it would be -- if this was simply
22 |enforcing a settlement, potentially I could see where
23 |under those circumstances maybe intervention pursuant
24 |to 24 (b) might be appropriate. But the case is more

10:53:32 25 |nuanced than that. Because we're looking for more than
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10:53:35 1 |just, at least me it appears to me, then just the
2 |enforcement of a settlement agreement.
3 Because at the end of the day I would
4 |anticipate there's going to be some sort of declaration
10:53:52 5 |Jrequested on some level. And I don't know what level
6 |that will be, because we have a lot going on here, to
7 |determine the status of the two "independent
8 |contractors/employees," I guess, with the pending
9 |coverage action in federal court. And I get that.
10:54:17 10 So what I'm going to do is this. And I don't
11 |mind telling you that. I'm going to go back and take a
12 |close look at Nalder. I haven't read it in the detail
13 |I want to read it. And I just want to spend some time
14 |reading the case.
10:54:31 15 And if I -- I'1ll tell you this. If I feel I
16 |need additional briefing -- and I think everybody knows
17 |this from a historical perspective, if I feel I need
18 |additional briefing, I'll tell you that.
19 I won't do any independent research, I'm going
10:54:44 20 |to tell you that too, other than what's limited to
21 |what's in the briefing in front of me. If I feel there
22 |are issues, I'll ask for a supplemental briefing. I
23 |don't know yet. So that's what I'm going to do.
24 But I just want to make sure I don't overlook

10:54:58 25 |anyone else. Mr. Fink, Mr. Sampson, or anyone, any
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10:55:01 1 |other issues you want to address for the record before
2 |we adjourn?
3 MS. SAMPSON: I do, Judge. I appreciate it.
4 |This is Mr. Sampson.

10:55:11 5 And I appreciate the Court looking into it. I
6 |would also ask the Court to look into the language
7 |specifically in Nalder that says Rule 24 is to be read
8 |in harmony with NRS 12.130 which requires you have to
9 |do it before judgment is entered, period.

10:55:28 10 |Additionally --
11 THE COURT: And I've looked at that,

12 |[Mr. Sampson. I have. I have looked at the statute. I

13 |get it.
14 MR. SAMPSON: Thank you, Judge.

10:55:35 15 Additionally, you know, when Mr. Reeves says,
16 |I just -- I don't want to attack the judgment. I just

17 |want to provide context to it, perhaps then there could

18 |be some explanation as to why he has already, even

19 |before being allowed to intervene, filed a joinder to
10:55:52 20 |Sunrise's motion to set the judgment aside and to amend

21 |it.

22 I just don't understand why a party can stand

23 |before your Honor and say, We're not attacking the

24 |judgment. We're just looking to provide context, when

10:56:04 25 |they've literally attacked the judgment by joining a
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10:56:07 1 |motion to amend it and set it aside. And so I think
2 |for sure we ought to strike, and the Court should even
3 |right now rule that to the extent they're seeking to
4 |intervene to join Sunrise's motion to attack this
10:56:18 5 |judgment, that should for sure be denied.
6 And, and, and, you know, it's -- I just don't
7 |understand how we're in this situation where they can
8 |have already openly attacked the judgment, and yet, yet
9 |ask to intervene because they're not going to attack
10:56:34 10 |the judgment, and just want to provide context. I
11 |just -- I don't understand that.
12 So I -- I guess, if the Court wants to look at
13 |Nalder again, and say let me see if they can intervene
14 |for the limited purpose of looking at this judgment,
10:56:45 15 |but no, I'm -- I'm going to deny a motion to intervene
16 |for all purposes, and we should, right now, agree that
17 |any joinders they file, any additional document -- they
18 |filed I think a -- they filed a joinder to the motion
19 |to intervene, they filed a joinder to the opposition to
10:57:04 20 |my motion regarding the settlement, and they've also
21 |[filed a joinder to Sunrise's reply to my opposition to
22 |the motion to set the judgment set aside.
23 And so I think all of those documents need to
24 |be stricken. First of all, they shouldn't have been

10:57:19 25 |filed in the first place because QBE shouldn't be
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10:57:23 1 |filing joinders and other things when they've not yet
2 |been permitted to intervene as a party in this case.
3 |But to the extent they've already attacked this
4 |judgment, I think the motion needs to be denied here

10:57:31 5 |and now.

6 MR. REEVES: May I respond, your Honor?
7 THE COURT: Yes, you may.
8 And, Mr. Sampson, I'm taking that into

9 |consideration.
10:57:43 10 MR. SAMPSON: Thank you, Judge. Thank you.
11 MR. REEVES: Your Honor, we're -- QBE is
12 |moving on multiple fronts. Again, it's dealing with a
13 |$25 million judgment in a federal action. Certainly,
14 |we joined with the HOA relative to setting aside the
10:57:58 15 |judgment.
16 But we recognize the limitations that exist
17 |there, and so we've come to this Court for multiple
18 |reasons.
19 And one of the reasons is to provide the
10:58:07 20 |context, the record. And, again, I -- I don't wish to
21 |say it again, but, the judgment, there is no record.
22 |There is no record for that judgment.
23 And so if we're simply dealing with a one-page
24 |judgment without context, then, you know, and in 1light

10:58:25 25 |of the settlement and in light of the agreement
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10:58:27 1 |relative to releasing claims, you know, we need that

2 |context. It is imperative to develop it. And so

3 |that's why we're here.

4 And so, again, we've come to this Court on
10:58:39 5 |multiple -- for multiple basis, multiple reasons. And

6 |I'm trying to articulate to this Court one basis

7 |relative to responding to this Court's concern about

8 |the judgment.

9 And, again, relative to the record before this
10:58:53 10 |Court, context needs to be provided for that judgment

11 |because there is none. And claims are being asserted

12 |that have been released; hence, the desire of QBE to

13 |enforce the settlement.

14 Hence QBE's desire -- I mean, this record is
10:59:08 15 |helpful relative to what's being recorded here. And

16 |QBE simply wishes to make a record so that this Court

17 |is aware of all circumstances, all issues that bear

18 |upon the conduct of this case. Because QBE

19 |participated in it. It has a direct interest in it.
10:59:25 20 So we'll submit, your Honor. We appreciate

21 |the time this Court has afforded for this matter.

22 THE COURT: Thank you, sir.

23 Mr. Fink, I don't want to overlook you.

24 |Anything you want to add lastly?

10:59:35 25 MR. FINK: No, your Honor. I have nothing
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further to add.
THE COURT:
something -- I'm going

back on the 23rd.

matter.

MS. SAMPSON:
THE COURT:
Yes, sir.
MS. SAMPSON:
David Sampson.

As to the

23rd, I've advised =--

week of the 22nd.

hearings.
if I'm wrong here, but

early March --

very beginning of this

Thank you very much.
Okay.

What I'm going to try to do is I want

Today is the 11lth.

to get something done before you come back on the other

Your Honor.

Everyone,

Hold on.

-- you said when you're here on the
so Mr.
were first set indicated he was unavailable for today's
hearing because there was some issue.

I'm out of town with my daughter at her college the

And we had proposed moving all of these

And I think Mr.

or in early March.

was pretty much exactly what your Honor said at the

the motion to intervene first.

You're welcome, sir.

to try to get -- you're coming

I'm going to try

enjoy your --

Judge, sorry. This is

Fink, when these hearings

And I advised

Fink, and he can correct me
he had proposed some dates in

And my only request
Well, let's have

hearing. Was,

And then the other
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11:00:38 1 |hearings take place on a separate day. Because I want
2 |that issue resolved first before we get into the other
3 |[matters, which is exactly what your Honor said when you
4 |started this morning.
11:00:47 5 Mr. Reeves opposed that and said, No, we're
6 |going to do them all on one day. Or we're going to
7 |leave them as is. And so as a result, unfortunately
8 |for Mr. Fink, we were unable to reach an agreement to
9 |move today's hearing. Which I wanted to do as long as
11:01:01 10 |we kept the intervention on first as the Court wanted
11 |to do as well.
12 So right now we've got hearings set the 23rd
13 |and 25th. I very much like the idea of doing them on
14 |the same day. But could we please not do then when I'm
11:01:15 15 |with my daughter out of town at her college?
16 I would also ask the Court to remember when we
17 |started, I believe, the first trial Mr. Fink was taking
18 |his daughter to college. I want to say Arkansas or

19 |Alabama, but I could be wrong about that.

11:01:28 20 THE COURT: I think --
21 MR. SAMPSON: She went to college.
22 THE COURT: I think it was Purdue University.
23 MR. SAMPSON: See, your Honor is better than

24 |me. You got a better recollection.

11:01:35 25 But we agreed to schedule things around so
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that he could be available with his daughter's school.
Mr. Reeves didn't want to provide that courtesy to me
unless we put everything on one day, which I didn't
want to do. So can we, please, I'll just petition the
Court since we're moving things around anyway, we move
it to a date that's convenient for everyone, please.

MR. REEVES: May I respond, your Honor?

THE COURT: Yes.

MR. REEVES: I wanted all things to go forward
today. I -- relative to this Court's comment of
consolidation, I felt this was the first day which
consolidation made sense. So I simply wanted today to
go forward in the event this Court wanted to address
all issues.

Rest assure that I'm not such an ogre that I'm
trying to impact counsel's time with his daughter.
That's preposterous. So I would suggest permit for the
parties to meet and confer and come up with a date that
makes sense. And simply leave it at that.

MS. SPLAINE: Your Honor, this is Shannon
Splaine.

MS. SAMPSON: That's not --

MS. SPLAINE: Your Honor, this is Shannon
Splaine.

THE COURT: Wait.
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11:02:37 1 Go ahead, Ms. Splaine.
2 MS. SPLAINE: Thank you. I represent the HOA

3 |in the federal Court matter where I just recently
4 |appeared. I have no problem trying to consolidate
11:02:48 5 |these two upcoming hearings and get them on a date that
6 |works for everyone.
7 My only concern is how far out it goes.
8 |Simply because in the federal court action I had
9 |requested time to get up to speed and to extend
11:03:01 10 |deadlines because it is being moved along very quickly,
11 |and was told "no". And so I just want to make sure
12 |that when we are meeting and conferring that this next
13 |hearing is as early in March as humanly possible after
14 |[Mr. Sampson gets back from his trip with his daughter
11:03:18 15 |because of those concerns.
16 So I don't want this to be something that gets
17 |pushed far out into the future.
18 THE COURT: All right.
19 MR. SAMPSON: Your Honor, this is Dave
11:03:28 20 |Sampson. I have no problem not pushing it very far. I
21 |just -- I've had zero success dealing, coordinating
22 |with Mr. Reeves. And I'm not going to get into what's
23 |gone on, other than to advise he's been less than
24 |cooperative in working anything out. Whether it's

11:03:47 25 |federal case or this case. So I'd like to just here
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11:03:50 1 Jand now, the Court's got a date. And so --

2 THE COURT: You know what I'm going --

3 (Multiple speaker cross-talk)

4 MS. SAMPSON: =-- it's not even funny.

5 THE COURT: -- to do. This is what I'm going
6 |to do. I'm going to make it really easy for everyone.
7 And fact, Mr. Fink, was it Purdue University?
8 MR. FINK: It was. And in case, my son reads

9 |the transcript that's something --

11:04:10 10 THE COURT: I thought it was your son too.
11 MR. SAMPSON: I'm sorry.
12 MR. FINK: That's all right, Dave.
13 THE COURT: Well, I do remember. And like I

14 |indicated at that time, and I accommodated Mr. Fink.
11:04:23 15 |And I'm going to accommodate Mr. Sampson. I mean, when

16 |it comes to issues regarding taking your children to

17 |college and holidays and stuff like that, I've always

18 |been very accommodating.

19 This is what I want to do, though. I'm not
11:04:39 20 |going to give a chance to meet and confer because you

21 |[might not ever meet and confer. You know.

22 What about the 23rd? What day of week -- the

23 |25th, what day of the week is that, CJ? The 25th, is

24 |that a Thursday?

11:04:51 25 THE COURT CLERK: That starts Monday
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11:04:53 1 |February 22nd through Friday the 26th.
2 MR. REEVES: The answer is "yes", your Honor,

3 |it's a Thursday.

4 THE COURT: What is the 25th? That's Tuesday?
11:05:03 5 THE COURT CLERK: That is a Thursday, Judge.
6 THE COURT: Okay. That's what I thought. How

7 |about this?

8 MR. SAMPSON: And I'm out -- I'm out that
9 |week.

11:05:11 10 THE COURT: Yeah. Well, T understand that.
11 What about the following Thursday, CJ? What

12 |day is that?
13 THE COURT CLERK: Judge, we're full that
14 |morning and afternoon. If I might suggest the Tuesday
11:05:24 15 |and Wednesday before we could do afternoons. Those are
16 |open.
17 THE COURT: Okay. All right. How about that?
18 |Tuesday or Wednesday.
19 And which two dates are those, CJ?
11:05:37 20 THE COURT: We have Tuesday March 2nd in the
21 |afternoon or Wednesday March 3rd in the afternoon.
22 MR. FINK: Your Honor, Leonard Fink co-counsel
23 |for Sunrise. I could do Tuesday afternoon. And I just
24 |want to be clear too, and I know we kind of joked about

11:05:54 25 |the -- but, obviously, I would give every counsel any
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11:05:57 1 |courtesy that I can. I think the Court knows that.

2 |And Mr. Sampson knows that too.

3 And I think some of us, unfortunately, got a

4 |1little lost in the weeds with all the different motiomns
11:06:06 5 |going back and forth. But I can do Tuesday afternoon.

6 MR. REEVES: Lenny, can you do the 3rd

7 |assuming I -- again, maybe I don't get a vote. This is

8 |Bill Reeves. Maybe I don't get a vote. The third

9 |would work better for my calendar for whatever it's
11:06:22 10 |worth.

11 MR. FINK: I could -- the Supreme Court

12 |settlement conference following the mediator. Although

13 |that's not the day of the conference. So I could

14 |probably ask that federal department judge to move my

11:06:34 15 |time. So I could probably do something with that.

16 MR. SAMPSON: The 3rd actually works better
17 |for me too. This is David Sampson.
18 MS. SPLAINE: And, your Honor, this is Shannon

19 |Splaine. The 3rd in the afternoon is fine by me as
11:06:45 20 |well.

21 MR. BARTON: And, your Honor, Christian

22 |Barton. That 3rd works as well for IES and Cox.

23 THE COURT: All right. Is the 3rd the

24 |consensus? I just want to make sure.

11:07:03 25 MS. FUNAI: Yes.
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11:07:03 1 MS. SAMPSON: I do have a 10:00 o'clock
2 |deposition. So, perhaps, if we could start at 1:30 or
3 ]2:00.
4 THE COURT: We'll do 1:30, Mr. Sampson. We

11:07:10 5 |won't start without you.

6 MR. SAMPSON: Thank you.
7 MR. FINK: We could.
8 MR. SAMPSON: By the way, for the record,

9 |yeah, I will verify Mr. Fink, I believe, is doing
11:07:20 10 |everything he could to be cooperative initially when we
11 |were moving around. No question about that.
12 THE COURT: All right. Okay. And I'm going
13 |to get everybody off the call because they have other
14 |business to take care of.
11:07:32 15 So the defendants'! motion to set aside and/or
16 |amend judgment and also plaintiff's motion to enforce
17 |settlement and any joinders thereto are being moved to
18 |the afternoon at 1:30 on March 3rd, 2021.
19 MR. SAMPSON: Just so we're clear then, the
11:07:52 20 |joinder by QBE to amend and set aside the judgment is
21 |going to be --
22 THE COURT: I'm going do address all those for
23 |you. Don't worry. I'm going to address them. I'm
24 |going to address everything.

11:08:06 25 MR. SAMPSON: Already, if you can remember
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11:08:07 1 |this, you can remember that.

2 THE COURT: Okay.

3 MR. SAMPSON: Thank you, Judge.

4 THE COURT: Everyone, enjoy your day.
11:08:15 5 IN UNISON: Thank you. You as well, your

6 |Honor.

8 (Proceedings were concluded.)
9
12:49:31 10 * * k *k k *k Kk *
11
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12:49:31 1 REPORTER'S CERTIFICATE
2 |STATE OF NEVADA)
tSS
3 |COUNTY OF CLARK)
4 I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO
12:49:31 5 |HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE
6 |PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE
7 |TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID
8 |STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT
9 |AND UNDER MY DIRECTION AND SUPERVISION AND THE
12:49:31 10 |FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND
11 |ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE
12 |PROCEEDINGS HAD.
13 IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED
14 |[MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF
12:49:31 15 |NEVADA.
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