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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.
1. Complaint 4/6/17 1 1-9
2. Motion to Amend Complaint 1129/17 1 10-16
Exhibit 1: Amended Complaint 1 17-25
[November 27, 2017]
3. Supplement to Motion to Amend 12/22/17 1 26-31
Complaint
Exhibit 1: Amended Complaint 1 32-41
4. Court Minutes re Plaintiff’s 1/16/18 1 42
Motion to Amend Complaint
5. Amended Complaint 1/16/18 1 43-51
6. Defendant Sunrise Villas IX 2/6/18 1 52-59

Homeowners Association’s
Answer to Plaintiff’s Amended

Complaint
7. Order on Plaintiffs’ Motion to 2/7/18 1 60-61
Amend Complaint
8. Summons [Richard Duslak] 2/15/18 1 62-63
0. Defendant Sunrise Villas IX 7/10/18 1 64-75

Homeowners Association’s
Motion for Summary Judgment

Exhibit A: Affidavit of Al 1 76-78
Stubblefied in Support of

Sunrise Villas IX Homeowners

Association’s Motion for

Summary Judgment

[uly 6, 2018]

Exhibit B: Declaration of 1 79-132
Covenants, Conditions and
Restrictions for Sunrise Villas [X

Exhibit C: Amended Complaint 1 133-142
[January 16, 2018]



NO.

DOCUMENT DATE
(Cont. 9)  Exhibit D: Amendment No. 8
to the CC&Rs of Sunrise
Villas IX Homeowners
Association

10.

11.

12.

13.

14.

Plaintiff’s Opposition to Defendant ~ 7/27/18
Sunrise Villas X HOA’s Motion
for Summary Judgment

Exhibit 1: Affidavits of Simone
Russo, M.D. and Barbara Russo

Exhibit 2: Sunrise Villas IX
Homeowners Association Inc.
Amendments to Covenants,
Conditions and Restrictions
Approved April 22, 1983 by
Action of the Board of Directors

Exhibit 3: Recorded Interview
of J&G Lawn Maintenance

Employee, Tom Bastian
11/30/2016

Supplement to Plaintiff’s Opposition 7/30/18
to Defendant Sunrise Villas IX

HOA’s Motion for Summary

Judgment

Exhibit 1: Affidavits of Simone
Russo, M.D. and Barbara Russo
[July 27, 2018]

Defendant Sunrise Villas IX 8/10/18
Homeowners Association’s

Omnibus Reply in Support of its

Motion for Summary Judgment

Exhibit A: Affidavit of Amanda
Davis in Support of Sunrise
Villas IX Homeowner’s
Association’s Motion for

Summary Judgment
[August 6, 2018]

Order Denying Defendant’s Motion ~ 9/26/18
for Summary Judgment

Notice of Entry 9/26/18

VOL. PAGE NO.
1 143-145
1 146-159
1 160-170
1 171-185
1 186-191
1 192-194
1 195-205
1 206-216
1 217-219
1 220-221
1 222-224



NO. DOCUMENT DATE VOL. PAGE NO.

(Cont. 14) Exhibit 1: Order Denying 1 225-227
Defendant’s Motion for
Summary Judgment

15. Amended Order Denying Sunrise 1120/18 1 228-229
Villas X Homeowners Association’s
Motion for Summary Judgment

16. Notice of Entry of Amended Order  11/30/18 1 230-232

Denying Sunrise Villas IX
Homeowners Association’s Motion
for Summary Judgment

Exhibit A: Amended Order 1 233-235
Denying Sunrise Villas IX
Homeowners Association’s

Motion for Summary Judgment
[November 20, 2018]

17. Default [Richard Duslak] 9/4/19 1 236-237
18. Summons [Justin Sesman] 9/5/19 1 238-239
19. Default [Justin Sesman] 9/13/19 1 240-241
20. Defendants / Cross-Defendants 10/16/19 2 242-252

Cox Communications Las Vegas,
Inc. dba Cox Communications

and IES Residential, Inc.’s (1)
Motion for Determination of Good
Faith Settlement and (2) Motion
for Summary Judgment

Exhibit 1: Defendant 2 253-262
Bushbaker’s Answer and

Cross-Claim Against Cox

Communications

[May 17, 2017]

Exhibit 2: Defendant / Cross- 2 263-273
Defendant J. Chris Scarcelli’s
Answer to Defendant / Cross-
Claimant Kevin Bushbaker’s
Amended Cross-Claim and
Cross-Claims Against Cox
Communications, Sunrise

Villas IX Homeowners
Association, J&G Lawn
Maintenance and PWJAMES
Management & Consulting, LLC



NO
21.

22.

23.
24.
1177

25.

DOCUMENT

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Defendants, IES
Residential, Inc. and Cox

DATE
10/17/19

Communications Las Vegas, Inc.
dba Cox Communications’ Motion
for Determination of Good Faith

Settlement

Court Minutes re Defendants /
Cross-Defendants Cox
Communication Las Vegas, Inc.
dba Cox Communications and

10/18/19

IES Residential, Inc.’s (1) Motion
for Determination of Good Faith

Settlement and (2) Motion for
Summary Judgment

Application for Judgment by Default 10/31/19

Notice of Hearing Re: Default
Plaintiff’s Motion to Compel
Settlement on Order Shortening
Time

Exhibit 1: Email from Fink

10/31/19
11/1/19

(Sunrise) Re: proposed release
and waiting for carrier to sign

off

Exhibit 2: Email from Turtzo

(Cox) re: also waiting for
approval of the release

Order Granting Defendant / Cross- 11/7/19
Defendants Cox Communications

Las Vegas, Inc. dba Cox

Communications and IES Residential,

Inc.’s Motion for Determination
Good Faith Settlement

of

VOL. PAGE NO.
2 274-276

2 277

2 278-282

2 283-284

17 3751-3770
17 3762-3768
17 3769-3770
2 285-287

* Plaintiff’s Motion to Compel Settlement on Order Shortening Time was added to

the appendix after the first 17 volumes were complete and already numbered
(3,750 pages)

iv



NO
26.

27.

28.
29.

30.

31.

32.

33.

DOCUMENT

Notice of Entry Order Granting

Defendant / Cross-Defendant, Cox

Communications Las Vegas, Inc.
dba Cox Communications and
IES Residential, Inc.’s Motion for
Determination of Good Faith
Settlement

Order Granting Defendant /
Cross-Defendants Cox
Communications Las Vegas,

Inc. dba Cox Communications

And IES Residential, Inc.’s
Motion for Determination of
Good Faith Settlement
[November 11, 2019]

Court Minutes Re: Plaintiff’s
Application for Judgment by
Default

Default Judgment

Notice of Entry

Exhibit 1: Default Judgment
[December 17, 2019]

Register of Actions [Minutes Re:
Motion for Default Judgment]

Civil Order to Statistically Close
Case

Plaintiff’s Motion for Judicial
Assignment of Cause of Action

QBE Insurance Corporations

Motion to Intervene and Opposition
to Motion to Assign Rights Against

QBE

Exhibit A: Complaint for
Declaratory Relief
[November 16, 2020]

DATE

11/8/19

12/17/19

12/17/19
12/17/19

12/17/19

5/14/20

11/2/20

11/16/20

VOL. PAGE NO.
2 288-290
2 291-293
2 294

2 295-296
2 297-299
2 300-302
2 303-304
2 305

2 306-310
2 311-327
2 328-333



NO.

DOCUMENT DATE

(Cont. 33) Exhibit B: Declaration of

34.

35.

Duane Butler in Support of
QBE Insurance Corporation’s
Motion to Intervene and
Opposition to Motion to
Assign Rights Against QBE
[November 16, 2020]

QBE Insurance Corporation’s 11/17/20
Amended Motion to Intervene

and Opposition to Motion to Assign
Rights Against QBE

Exhibit A: Complaint for
Declaratory Relief
[November 16, 2020]

Exhibit B: Declaration of
Duane Butler in Support of
QBE Insurance Corporation’s
Motion to Intervene and
Opposition to Motion to
Assign Rights Against QBE
[November 16, 2020]

Exhibit C: Settlement
Agreement and Release
[November 17, 2020]

Opposition to Non-Party QBE 11/25/20
Insurance Corporation’s Motion

to Intervene and Formal Withdrawal

of Plaintiff’s Motion for Judicial

Assignment of Cause of Action

Exhibit 1: Defendant Sunrise
Villas IX Homeowner
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories [March 2, 2018]

Exhibit 2: Motion to Amend
Complaint [November 29, 2017]

Exhibit 3: Amended Complaint
[January 16, 2018]

Vi

VOL. PAGE NO.
2 334-337
2 338-352
2 353-358
2 359-361
2 362-386
2 387-397
2 398-406
2 407-423
2 424-433



NO.

DOCUMENT

(Cont. 35) Exhibit 4: Letter dated

36.

37.

September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 5: Letter dated
November 4, 2020 regarding
litigation against Sesman,
Duslak, and PW James
Management & Consulting

Exhibit 6: Summons for
Justin Sesman [January 16, 2018]

Exhibit 7: Default for
Justin Sesman
[September 13, 2019]

QBE Insurance Corporation’s
Withdrawal of its Amended
Motion to Intervene

Exhibit A: Stipulation between
Sunrise Villas IX Homeowners
Association and Simone Russo
Related to Case A-17-753606
(Simone Russo v. Cox
Communications Las Vegas, Inc.)
[December 8, 2020]

Motion to Intervene to Enforce
Settlement

Exhibit 1: Settlement
Agreement and Release

Exhibit 2: Simone Russo’s
Answer to Plaintiff’s Complaint
for Declaratory Relief and
Counterclaim

[December 22, 2020]

Exhibit 3: Simone Russo’s
Answer to Plaintiff’s Amended
Complaint for Declaratory
Relief and Amended
Counterclaim

[December 30, 2020]

vii

DATE

12/8/20

1/4/21

VOL. PAGE NO.
2 434-435
2 436-437
2 438-440
2 441-443
2 444-446
2 447-449
2 450-457
2 458-481
3 482-511
3 512-546



NO
38.

39.

40.

41.

42.

DOCUMENT

Clerk’s Notice of Nonconforming
Document

Request for Hearing
[Motion to Intervene to Enforce

Settlement filed by Intervenor
QBE on 1/4/21]

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Intervenor QBE
Insurance Corporation’s Motion
to Intervene to Enforce Settlement

Notice of Hearing Re: QBE
Insurance Corporation’s Motion
to Intervene to Enforce Settlement

Opposition to Non-Party QBE
Insurance Corporation’s Second
Motion to Intervene and Motion
to “Enforce” Settlement

Exhibit 1: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories

Exhibit 2: Letter dated
September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 3: Reporter’s
Transcript of Motions dated
October 18,2019

Exhibit 4: Settlement
Agreement and Release

Exhibit 5: Notice of Entry
Exhibit 6;: Compliant for

Declaratory Relief
[November 16, 2020]

viii

DATE
1/7/21

1/7/21

1/7/21

1/8/21

1/15/21

VOL. PAGE NO.
3 547-549
3 550-551
3 552-554
3 555

3 556-580
3 581-589
3 590-597
3 598-634
3 635-658
3 659-665
3 666-671



NO.

DOCUMENT DATE

(Cont. 42) Exhibit 7: Simone Russo’s

43.

44,

45.

Answer to Plaintift’s
Complaint for Declaratory
Relief and Counterclaim
[December 22, 2020]

Exhibit 8: Simone Russo’s
Answer to Plaintiff’s Amended
Complaint for Declaratory
Relief and Amended
Counterclaim

[December 30, 2020]

Exhibit 9: Answer, Counterclaim
and Third-Party Complaint
[January 4, 2021]

Exhibit 10: Voluntary Dismissal
of Russo’s Original Counterclaim

and Amended Counterclaim
[January 11, 2021]

Amended Certificate of Service 1/19/21
[Opposition to Non-Party QBE

Insurance Corporation’s Second

Motion to Intervene and Motion

to Enforce Settlement]

Plaintiff’s Supplement to Opposition 1/19/21
to Non-Party QBE Insurance

Corporation’s Second Motion to

Intervene and Motion to “Enforce”

Settlement

Motion to Set Aside and/or Amend 1/21/21
Judgment

Exhibit 1: Reporter’s Transcript
of Hearing dated October 16,
2019

Exhibit 2: Reporter’s Transcript
of Motions dated October 18,
2019

Exhibit 3: Plaintiff’s Motion to
Compel Settlement on Order

Shortening Time
[November 1, 2019]

VOL. PAGE NO.
3 672-710
4 711-846
4 847-880
4 881-920
4 921-922
4 923-924
4 925-929
4 930-941
5 942-968
5 969-998
5 999-1019



NO.

DOCUMENT

DATE

(Cont. 45) Exhibit 4: Reporter’s Transcript

46.

47.

Joinder to Motion to Set Aside
and/or Amend Judgment

Motion to Enforce Settlement

of Hearing dated November
7,2019

Exhibit 5: November 8, 2019
Email Correspondence

Exhibit 6: Reporter’s Transcript
of Hearing dated November 8,
2019

Exhibit 7: Settlement
Agreement and Release

Exhibit 8: Default Judgment
[December 17, 2019]

Exhibit 9: Court Minutes Re:
Plaintiff’s Application for

Judgment by Default
[December 17, 2019]

Exhibit 10: Answer, Counterclaim
and Third-Party Complaint
[January 4, 2021]

1/22/21

Exhibit A: First Amended
Complaint for Declaratory
Relief [December 23, 2020]

Exhibit B: Simone Russo’s
Amended Answer to Plaintiff’s
Amended Complaint for
Declaratory Relief

1/22/21

Exhibit 1: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintift’s First Set of
Interrogatories [March 2, 2018]

VOL. PAGE NO.
5 1020-1066
5 1067-1083
5 1084-1116
5 1117-1140
5 1141-1143
5 1144-1145
5 1146-1185
5 1186-1189
6 1190-1197
6 1198-1213
6 1214-1222
6 1223-1231



NO.

DOCUMENT

(Cont. 47) Exhibit 2: Letter dated

48.

49.

50.

51.

52.

53.

54.

September 18, 2019 notifying
QBE that suit had been filed
against Duslak and Sesman

Exhibit 3: Reporter’s Transcript
of Motions dated October 18,
2019

Notice of Hearing Re: Plaintiff’s
Motion to Enforce Settlement

Notice of Hearing Re: Defendant’s
Motion to Set Aside and/or Amend
Judgment

Request for Judicial Notice

Exhibit 1: Motion to Dismiss
[January 25, 2021]

Association of Counsel for
Defendant Sunrise Villas I[X
Homeowners Association

Amended Associati.on of Counsel
for Defendant Sunrise Villas IX
Homeowners Association

Plaintiff’s Second Supplement to
Opposition to Non-Party QBE
Insurance Corporation’s Second
Motion to Intervene and Motion
to “Enforce” Settlement

Exhibit 1: Reporter’s Transcript
of Hearing dated November 7,
2019

Opposition to Motion to Set Aside
and/or Amend Judgment

Exhibit 1: Reporter’s Transcript
of Motions dated October 18,
2019

Exhibit 2: Reporter’s Transcript
of Motions dated November 7,
2019

Xi

DATE

1/25/21

1/25/21

1/26/21

2/1/21

2/1/21

2/1/21

2/1/21

VOL. PAGE NO.
6 1232-1233
6 1234-1270
6 1271

6 1272

6 1273-1274
6 1275-1281
6 1282-1284
6 1285-1287
6 1288-1293
6 1294-1340
6 1341-1363
6 1364-1400
7 1401-1447



NO.

DOCUMENT DATE

(Cont. 54) Exhibit 3: Settlement

55.

56.

57.

Agreement and Release

Exhibit 4: Default Judgment
[December 17, 2019]

Consolidated Brief Re: QBE’s 2/4/21
Motion to Intervene to Enforce

Settlement and Plaintiff’s Motion

to Enforce Settlement

Exhibit C: January 27, 2021
Email Correspondence

Exhibit D: January 29, 2021
Email Correspondence

Defendant Sunrise HOA Villas [X 2/4/21
Homeowners Association’s

Consolidated Opposition to

Plaintiff’s Motions to Enforce

Settlement and Reply to QBE’s

Motion to Enforce

Motion to Set Aside and/or

Amend Judgment
[January 21, 2021]

Plaintiff’s Second Supplement
To Opposition to Non-Party
QBE Insurance Corporation’s
Second Motion to Intervene
and Motion to “Enforce”
Settlement [February 1, 2021]

Defendant Sunrise Villas IX
Homeowners Association’s
Second Supplemental Response
to PlaintiftP s First Set of
Interrogatories [March 2, 2018]

Errata to Defendant Sunrise HOA 2/4/21
Villas IX Homeowners

Association’s Consolidated

Opgosition to Plaintiff’s Motion to

Enforce Settlement and Reply to

QBE’s Motion to Enforce as to

Exhibits Cover Sheets Only

xii

VOL. PAGE NO.
7 1448-1471
7 1472-1474
7 1475-1485
7 1486-1488
7 1489-1494
7 1495-1512
7 1513-1524
7 1525-1577
7 1578-1585
7 1586-1588



NO.

DOCUMENT

(Cont. 57) Exhibit 11: Motion to Set Aside

58.

59.

60.

61.

and/or Amend Judgment
[January 21, 2021]

Exhibit 12: Plaintiff’s Second
Supplement to Opposition to
Non-Party QBE Insurance
Corporation’s Second Motion
to Intervene and Motion to
“Enforce” Settlement

[February 1, 2021]

Exhibit 13: Defendant Sunrise
Villas IX Homeowners
Association’s Second
Supplemental Responses to
Plaintiff’s First Set of
Interrogatories [March 2, 2018]

Suggestion of Death upon the
Record of Defendant J. Chris
Scarcelli Pursuant to NRCP 25(A)

Minute Order Re: Hearing on
2/11/21 at 9:05 a.m.

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Intervene QBE
Insurance Corporation’s
Consolidated Brief Re: QBE’s
Motion to Intervene to Enforce
Settlement and Plaintiff’s Motion
to Enforce Settlement

Request for Judicial Notice in
Support of Consolidated Brief
Re: QBE’s Motion to Intervene
to Enforce Settlement and
Plaintiff’s Motion to Enforce
Settlement

Exhibit 14: Response to
Plaintiff’s / Counter-Defendant’s

Motion to Dismiss
[February 8, 2021]

Xiii

DATE

2/4/21

2/4/21

2/5/21

2/9/17

VOL. PAGE NO.
7 1589-1601
8 1602-1655
8 1656-1664
8 1665-1668
8 1669-1670
8 1671-1673
8 1674-1676
8 1677-1821



NO
62.

63.

64.

65.

66.

67.

68.

DOCUMENT

Defendant Sunrise \(illas IX
queowners Association’s
Joinder to Intervenor QBE

Insurance Corporation’s Request
for Judicial Notice in Support of

Consolidated Brief Re: QBE’s
Motion to Intervene to Enforce

Settlement and Plaintiff’s Motion

to Enforce Settlement

First Supplement to Opposition
to Motion to Set Aside and/or
Amend Judgment

Request for Judicial Notice in

Support of Opposition to Plaintiff’s

Motion to Enforce Settlement

Exhibit 15: Reply in Response

to Motion to Dismiss
[February 12, 2021]

Reply to Opposition to Motion
to Enforce Settlement

Errata to Rep}fy to Opposition to
0

Motion to Enforce Settlement

Second Supplement to Opposition

to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: Declaration of
Richard Duslak
[February 8,2021]

Exhibit 2: PW James

Mana%ement & Consulting, LLC
1 Check Journal Report

Payro

Exhibit 3: Affidavit of Amanda

Davis in Support of Sunrise
Villas IX Homeowner’s
Association’s Motion for
Summary Judgment
[August 6, 2018]

Minute Order Re: Hearing on
3/3/21 at 1:30 p.m.

Xiv

DATE
2/9/21

2/10/21

2/12/21

2/17/21

2/18/21

2/22/21

2/25/21

VOL. PAGE NO.
8 1822-1824
8 1825-1827
8 1828

8 1829-1833
8 1834-1844
8 1845-1847
9 1848-1853
9 1854-1855
9 1856-1877
9 1878-1880
9 1881-1882



NO
69.

70.

71.

72.

73.
74.

DOCUMENT

Defendant Sunrise HOA Villas IX
Homeowners Association’s Reply
to Plaintiff’s Opposition to Motion
to Set Aside and/or Amend
Judgment

Exhibit A: Settlement
Agreement and Release

Exhibit B: March 28, 2007
article by Julie Sloan for

CNN Money regarding
AdvanstaffHR

Exhibit C: Webpage for
AdvanstaffHR

Third Supplement to Opposition
to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: February 25, 2021
Email Correspondence

Fourth Supplement to Opposition

to Motion to Set Aside and/or
Amend Judgment

Exhibit 1: Opinion, Jane Doe v.

La Fuente, Inc., 137 Nev.Adv.Op

3(2021)

Defendant Sunrise HOA Villas IX
Homeowners Association’s Reply
to Plaintiff’s Third and Fourth
Supplements to His Opposition

to Motion to Set Aside and/or
Amend Judgment

Exhibit A: March 1, 2021
Email Correspondence

Motion for Substitution of Party
Post Hearing Brief on Opposition

to Motion to Set Aside and/or
Amend Judgment

XV

DATE
2/25/21

2/25/21

2/25/21

3/2/21

3/4/21
3/5/21

VOL. PAGE NO.
9 1883-1892
9 1893-1916
9 1917-1919
9 1920-1923
9 1924-1927
9 1928-1930
9 1931-1934
9 1935-1962
9 1963-1968
9 1969-1971
9 1972-1977
9 1978-1983



NO
75.

76.

77.

78.

79.

DOCUMENT

Response to Plaintiff’s Post
Hearing Brief Re: Defendant’s
Motion to Set Aside the Judgment

Opposition to Plaintiff’s Motion
to Substitute Undersigned Counsel
as Representative for Defendant

J. Chris Scarcelli

Reply to Response to Post Hearing
Brief on Opposition to Motion to
Set Aside and/or Amend Judgment

Reply to Opposition to Motion for
Substitution of Party

Request for Judicial Notice

Exhibit 20: Emergency Motion
to Stay and/or Extend Pretrial
Deadlines [March 4, 2021]

Exhibit 21: Third-Party

Defendant Sunrise Villas IX
Homeowners’ Association’s
Joinder to Plaintiff/Counter-
Defendant QBE Insurance
Corporation’s Emergency

Motion to Stay and/or Extend
Pretrial Deadlines [March 5, 2021]

Exhibit 22: Opposition to
Emergency Motion to Stay
and/or Extend Pretrial Deadlines
[March 10, 2021]

Exhibit 23: Response to
Plaintiff’s/Counter-Defendant’s
Emergency Motion to Stay and/or
Extend Pretrial Deadlines

[March 10, 2021]

Exhibit 24: Reply to Response
to Emergency Motion to Sta
and/or Extend Pretrial Deadlines

Exhibit 25: March 18, 2021
email from counsel for Duslak
and Sesman

XVi

DATE
3/9/21

3/11/21

3/11/21

3/15/21

3/20/21

VOL. PAGE NO.
9 1984-1988
9 1989-1993
9 1994-1999
9 2000-2005
9 2006-2007
9 2008-2024
9 2025-2029
9 2030-2035
9 2036-2051
9 2052-2057
9 2058-2059



NO.

DOCUMENT

(Cont. 79) Exhibit 26: Counterclaimants’

80.

81.

82.

83.

84.

85.

Motion to Amend Answer,
Counterclaim and Third-Party
Complaint

Defendant Sunrise Villas IX
Homeowners Association’s
Joinder to Intervenor QBE
Insurance Corporation’s Request
for Judicial Notice

Defendant Sunrise Villas IX
Homeowners Association’s
Addendum to its Joinder to
Intervenor QBE Insurance
Corporation’s Request for Judicial
Notice in Support of the Pending
Motions Re: Setting Aside the
Default and Settlement Agreement

Reply to Sunrise’s Addendum to
QBE’s Request for Judicial Notice

Supplement to Reply to Sunrise’s
Addendum to QBE’s Request for
Judicial Notice

Exhibit 1: Errata to Motion to
Compel Discovery Responses
(Document No. 55)

Minute Order Re: Order Denying
Intervention

Defendant Sunrise Villas IX
Homeowners Association’s
Request for Judicial Notice in
Support of the Pending Motions
Re Setting Aside the Default and
Settlement Agreement

Exhibit A: Third-Party Plaintiff
Richard Duslak’s Answers to
Third-Party Defendant Sunrise
Villas IX Homeowners’
Association’s First Set of
Interrogatories [April 2, 2021]

XVii

DATE

3/22/21

3/29/21

3/29/21

3/30/21

3/31/21

4/13/21

VOL. PAGE NO.
10 2060-2114
10 2115-2117
10 2118-2122
10 2123-2131
10 2132-2136
10 2137-2140
10 2141-2142
10 2143-2146
10 2147-2162



NO.

DOCUMENT

(Cont. 85) Exhibit B: Third-Party Plaintiff

86.

87.

88.
89.

90.

91.
92.

Justin Sesman’s Answers to
Third-Party Defendant Sunrise
Villas IX Homeowners’
Association’s First Set of
Interrogatories [April 2, 2021]

Exhibit C: Response to
Plamntift’s/Counter-Defendant’s
Motion to Dismiss

[February 8, 2021]

Reply to Sunrise’s Latest Request
for Judicial Notice

Exhibit 1: Response to
Plaintiff’s/Counter-Defendant’s

Motion to Dismiss
[February 8, 2021]

Exhibit 2: Reporter’s Transcript
of Motions dated March 3, 2021

Order on Motion to Intervene to
Enforce Settlement

Order on Motion to Substitute

Notice of Entry
Exhibit 1: Order on Motion to
Intervene to Enforce Settlement
[April 22, 2021]

Notice of Entry

Exhibit 1: Order on Motion to
Substitute

Minute Order: Pending Motions

Motion to Amend and/or Modify
Order

Exhibit A: Minute Order for
March 31, 2021

Exhibit B: April 1, 2021 Email
Correspondence

Xviii

DATE

4/15/21

4/22/21

4/22/21
4/22/21

4/22/21

5/3/21
5/7/21

VOL. PAGE NO.
10 2163-2178
10 2179-2290
11 2291-2323
11 2324-2329
11 2330-2474
12 2475-2618
12 2619-2630
12 2631-2635
12 2636-2638
12 2639-2651
12 2652-2654
12 2655-2660
12 2661-2662
12 2663-2668
12 2669-2671
12 2672-2675



NO.

DOCUMENT

(Cont. 92) Exhibit C: April 5, 2021 Email

93.

94.

Correspondence

Exhibit D: April 5, 2021 Email
Correspondence with a redline
version of the Order

Exhibit E: April 22, 2021 Email
Correspondence

Exhibit F: Order on Motion to
Intervene to Enforce Settlement
[April 22, 2021]

Exhibit G: Proposed Order Re:
Motion to Intervene to Enforce

Settlement, clean version
of the redlined Order (Ex. D)

Defendant Sunrise Villas IX
queowners Association’s
Joinder to Intervenor QBE

Insurance Corporation’s Motion
to Amend and/or Modify Order

Opposition to Motion to Amend
and/or Modify Order

Exhibit 1: Minute Order for
March 31, 2021

Exhibit 2: April 1, 2021 Email
Correspondence from Russo’s
Counsel re proposed Order

Exhibit 3: Order on Motion to
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MARCH 3, 2021 RUSSO V. COX COMMUNICATIONS 1

CASE NO. A-17-753606-C
DOCKET U

DEPT. XVI

DISTRICT COURT
CLARK COUNTY, NEVADA
* % * % *
SIMONE RUSSO
Plaintiff,
vs.

COX COMMUNICATIONS LAS VEGAS,
INC.,

Defendant.

Nt Nt N N N N N N N N N

REPORTER'S TRANSCRIPT
OF
MOTIONS

DISTRICT COURT JUDGE

DATED WEDNESDAY, MARCH 3, 2021

REPORTED BY: PEGGY ISOM, RMR, NV CCR #541,

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without

payment.
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MARCH 3, 2021 RUSSO V. COX COMMUNICATIONS 2

APPEARANCES:

FOR THE PLAINTIFF RUSSO:

DAVID SAMPSON, LLC

BY: DAVID F. SAMPSON, ESQ.
200 W. CHARLESTON BOULEVARD
LAS VEGAS, NV 89106

(702) 605-1099

(702) 888-209-4199

DAVIDS@INJURYHELPNOW.COM

FOR THE DEFENDANT IES RESIDENTIAL:

MORRIS SULLIVAN LEMKUL & PITEGOFF
BY: CHRISTIAN BARTON, ESQ.

3770 HOWARD HUGHES PARKWAY

SUITE 170

LAS VEGAS, NV 89169

(702) 405-8100

TURTZO@MORRISSULLIVANLAW.COM
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MARCH 3, 2021 RUSSO V. COX COMMUNICATIONS 3
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BY: LEONARD FINK, ESQ.
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(702) 804-0798 Fax

LFINK@SPRINGELFINK.COM

P.c.
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COMMUNICATIONS 4

APPEARANCES CONTINUED:

FOR KEVIN BUSHBAKER:

SGRO & ROGER

BY: JENNIFER ARLEDGE, ESQ.
720 SOUTH SEVENTH STREET
SUITE #300

LAS VEGAS, NV 89101

(702) 384-9800

(702) 665-4120 Fax

JMELORO@SGROANDROGER.COM

FOR THE INTERVENOR:
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17A.App.3612
5

APPEARANCES CONTINUED

LINCOLN, GUSTAFSON & CERCOS
BY: SHANNON G. SPLAINE, ESQ.
2300 WEST SAHARA AVENUE
SUITE 300

LAS VEGAS, NV 89102
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(702) 257-2203 Fax

SSPLAINE@RLGCLAWOFFICE.COM

* * * * *
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MARCH 3, 2021 RUSSO V. COX COMMUNICATIONS 6

LAS VEGAS, NEVADA; WEDNESDAY, MARCH 3, 2021
1:33 P.M.
PROCEEDTINGS
* % % * % % *

THE COURT: Let's go ahead and place our
appearances on the record.

MS. SAMPSON: David Sampson for plaintiff
Dr. Russo.

MR. FINK: Good afternoon, your Honor.

Leonard Fink and Shannon Splaine for Sunrise HOA.

MR. REEVES: Good afternoon, your Honor.
William Reaves on behalf of the intervenor QBE.

MS. FUNAI: Good afternoon, your Honor. Julie
Funai on behalf of Scarcelli.

MS. ARLEDGE: Good afternoon, your Honor.
Jennifer Arledge on behalf of Mr. Bushbaker.

THE COURT: All right. Once again, good
afternoon. And I see we have competing motions. We
have a motion to set aside and/or amend the judgment,
and we also have a motion, plaintiff's motion to
enforce settlement. Which one was filed first? Let me
see.

MS. SAMPSON: I was -- I'm certain plaintiff's
motion was the last one filed, I believe.

THE COURT: Okay. We'll go with the one that

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
17A.App.3613
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01:34:06 1 |was filed first. It appears to me that the defendant's

2 |motion was filed on January 21st, 2021, at 4:18 p.m.

3 And so we'll start from there, Mr. Fink.

4 MR. FINK: Your Honor, Leonard Fink --
01:34:19 5 MS. SAMPSON: Your Honor.

6 MR. FINK: -- for Sunrise.

7 Go ahead, David.

8 MS. SAMPSON: Sorry, your Honor. This is a

9 |pDavid Sampson. There's a matter from our prior
01:34:28 10 |hearing. QBE has filed a motion to intervene. We had
11 |a hearing on it. And the Court was going to take it
12 |under advisement, issue an order. So I know Mr. Reeves
13 |is on the line for QBE.
14 I guess my position right now is as the motion
01:34:44 15 |to intervene has not been granted, then there shouldn't
16 |be any standing for any argument from Mr. Reeves today.
17 |or if perhaps the Court had another way you wanted to
18 |deal with the current motion to intervene that I've not
19 |yet seen a ruling on.
01:35:01 20 THE COURT: All right. And it's my
21 |understanding there was no joinder filed or anything by
22 |him; is that correct?
23 MR. REEVES: Your Honor, this is William
24 |Reeves for QBE.

01:35:18 25 (Multiple speaker cross-talk).

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
17A.App.3614
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MARCH 3, 2021 RUSSO V. COX COMMUNICATIONS 8

MS. SAMPSON: I think there were joinders
filed.

THE COURT: Yes. I do have a joinder filed by
QBE. I get it. You're right.

MS. SAMPSON: Yeah. In fair --

THE COURT: Go ahead.

MS. SAMPSON: In fairness to QBE -- this is
David Sampson again. Yeah, I think they filed their
own motion to enforce.

THE COURT: Let me see.

MS. SAMPSON: That was filed --

THE COURT: Hold on.

Go ahead, Mr. Sampson. I'm just pulling up
the docket right now.

MS. SAMPSON: Sure. Contemporaneous, my
recollection and all, Mr. Reeves can correct me if I'm

wrong, but in fairmess
motion,
We only heard

time. And so if --

If --

filed a motion to intervene along with,

a motion to enforce.

obviously,
intervene were to be denied then the motion to enforce
is a rogue document that would just be vacated.
we'd only have Sunrise's motion and my motion.

I guess,

to QBE my recollection is QBE

in the same

the motion to intervene last

if the motion to

And

if the motion to intervene is

Peggy Isom,

(702)671-4402 -
Pursuant to NRS 239.053,

CCR 541, RMR
DEPT16REPORTER@GMATIL.COM
illegal to copy without payment.

17A.App.3615
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01:36:19 1 |granted, we would have the motion -- we'd have QBE's
2 |[motion to enforce as well as the motion to amend the
3 |judgment from Sunrise and my motion to enforce.
4 MR. FINK: Your Honor, Leonard Fink for
01:36:32 5 |Sunrise. 1In this very convoluted procedural case that
6 |[we find ourselves in, Sunrise joined in QBE's motion to
7 |enforce, but I don't know that the arguments are really
8 |any different than our own motion.
9 MR. REEVES: This is Bill Reeves for QBE, your
01:36:56 10 |Honor. Counsel have articulated it correctly. The
11 |logical starting point would be for defendant HOA to
12 |start and address the issues. The intervention issue
13 |aside, we're all here to address a settlement and the
14 |judgment and the interplay between the two of then.
01:37:14 15 |And so, obviously, deferring to this Court, a logical
16 |starting point would be for the HOA to address its
17 |motion.
18 THE COURT: All right. I mean, I get that.
19 |It was the first one done. I don't want to have to
01:37:31 20 |come back and argue again. Just as important too, I do
21 |feel it's probably important to decide the motion to
22 |intervene while I have everybody here. And let me
23 |think about how to handle this.
24 As far as the intervenor is concerned, I mean,

01:37:51 25 |there's nothing they're adding that, for example,

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.

17A.App.3616
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01:37:54 1 |Mr. Fink hasn't argued. That's my recollection; is
2 |that correct?
3 MR. REEVES: William Reeves for QBE, your
4 |Honor. Largely Yes. I mean, we have a different

01:38:02 5 |perspective. But to be clear, we were the first to

6 |file. We filed the motion to intervene to enforce the

7 |settlement. Whether that's two motions --

8 THE COURT: I understand.

9 MR. REEVES: -- in one or what have you.
01:38:14 10 THE COURT: I understand.

11 MR. REEVES: But and the HOA joined in that.

12 |And then the HOA filed a motion to set aside the

13 |judgment. And QBE joined in that. So in large part,

14 |yes, our interests are aligned. And certainly attorney
01:38:26 15 |Fink is here to address those. But QBE did want a seat

16 |at the table for the reasons that we discussed at the

17 |last hearing. And to the extent this Court would

18 |indulge, we would like to be permitted to comment on

19 |things but would take a back seat, if you will, to
01:38:43 20 |attorney Fink. If that's acceptable, then we can

21 |proceed in that fashion. If this Court prefers

22 |otherwise, then obviously we'll defer to that.

23 THE COURT: Mr. Sampson.

24 MS. SAMPSON: Well, again, given the pretty

01:38:59 25 |Jclear case law that we talked about last time that

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.

17A.App.3617
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01:39:04 1 |intervention in all cases must be made before judgment.
2 |And that's all cases, not all parties. Or, I mean, so,

3 |yes, it's a simple question.

4 THE COURT: I understand.
01:39:12 5 MS. SAMPSON: Has judgment been entered in
6 |this case? Yes, it has. So I think the motion needs

7 |to be denied. And then we can move forward with the
8 |actual parties as the only ones arguing and presenting
9 |their arguments. And anything that was filed

01:39:24 10 |inappropriate or, you know, without -- without leave of
11 |court because intervention wasn't granted would just be
12 |stricken.
13 MR. REEVES: Your Honor, I didn't realize we

14 |were arguing merits. So --

01:39:35 15 THE COURT: Yeah.
16 MR. REEVES: -- do as the Court wishes.
17 THE COURT: This is what we'll do. I mean, we

18 |can handle this one of two ways. And I'm thinking
19 |we're going to have to handle this one way.

01:39:44 20 And I do want to get the motions to set aside
21 |and/or amend or the motion to enforce or resolve very
22 |quickly because it's my understanding we have a
23 |companion case in federal court; is that correct?
24 MS. SAMPSON: That'!s correct.

01:40:04 25 MR. REEVES: QBE; yes, your Honor.

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.

17A.App.3618
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01:40:05 1 MS. SPLAINE: That is correct, your Honor.
2 |And Shannon Splaine. There are looming deadlines that
3 |the federal judge just issued earlier this week, so
4 |time is of the essence.
01:40:14 5 THE COURT: And when you say "looming",
6 |looming in what respect, Ms. Splaine?
7 MS. SPLAINE: Certainly, your Honor. Shannon
8 |Splaine.
9 The -- Dr. Russo and then Mr. Duslak and
01:40:28 10 |[Mr. Sesman have proposed discovery deadlines in the
11 |federal court case keeping it to 180 days. QBE's
12 |counsel had sought more time. The Sunrise HOA only
13 |appeared in the federal court case on February 3rd, so
14 |IT had indicated that we might need more time. But the
01:40:46 15 |judge, without prejudice, elected to go with the
16 |earlier dates.
17 So expert reports are due in -- on April 21st,
18 |I believe. And so there are depositions and discovery
19 |that's pending. Some of which may be tied to whatever
01:41:03 20 |happens in this case.
21 THE COURT: I understand. Anything else I
22 |need to know in that regard?
23 MR. REEVES: William Reaves for QBE. Attorney
24 |Splaine articulated it in the sense that we have a GM

01:41:23 25 |close of discovery. The 180 days ran from December or

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
17A.App.3619
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01:41:26 1 |sometime there.

2 So, you know, we are under a certain amount of
3 |pressure. And, but the Court is monitoring what goes
4 |lon here. And so there is some effort to coordinate.

01:41:39 5 |But the Court felt constrained relative to
6 |circumstance. The hearing that attorney Splaine,
7 Jlattorney Sampson, and myself appeared on was on Monday.
8 |And the Court indicated it set that out because it had
9 |hoped that we would get a ruling relative to what's
01:41:56 10 |going on here. The issues that play in the federal
11 |court case are derivative of what goes on here.
12 So in a sense we need clarity here to know in
13 |a sense if we have anything to litigate from the
14 |federal court case.
01:42:12 15 THE COURT: How about this, does this make
16 |sense? Because I just don't want to side step
17 |procedural issues because I just feel you have to
18 |follow the rules in that regard.
19 I don't know what your calendars are like, but

01:42:24 20 |is everyone free tomorrow afternoon?

21 MS. SAMPSON: I am not, Judge.
22 THE COURT: Okay.
23 MS. SAMPSON: I have, yeah. I've got

24 |depositions from 1:00 to 5:00 o'clock.

01:42:41 25 THE COURT: All right. Well, I don't want to

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.

17A.App.3620
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01:42:45 1 |do this, but Friday morning?
2 MR. FINK: Well, your Honor, Leonard Fink. I
3 |have a deposition at 9:00 a.m. on Friday morning. I
4 |[might be able to do Friday afternoon. Although it's
01:43:00 5 |the deposition of a plaintiff in a big case, so I'm not
6 |sure how long it's going to go.
7 THE COURT: Yeah. I mean, I'm actually doing
8 |a trial on Monday. That's the reason why I -- actually
9 |a zoom trial, bench trial on Monday.
01:43:16 10 MR. REEVES: Your Honor, this is William
11 |Reeves. If we withdraw our joinder to the HOA motion

12 |will this Court proceed now to adjudicate that motion?

13 THE COURT: I would. Is that fine?
14 MR. REEVES: Yes. I feel our hands are --
01:43:34 15 |unfortunately, circumstances dictate. So, yeah, we'll

16 |withdraw our joinder. We stand alone on our motion --
17 |separate motion that could be adjudicated separately.
18 Please, we'!d like to proceed with the HOA
19 |motion.

01:43:46 20 THE COURT: All right. Okay.
21 Everybody's noted their appearance for the

22 |record; is that correct?

23 MS. SPLAINE: Yes, your Honor.
24 THE COURT: All right. Mr. Fink.
01:43:59 25 MR. FINK: Yes, your Honor. Leonard Fink for

Peggy Isom, CCR 541, RMR
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01:44:00 1 |Sunrise. And I was thinking a lot about how to argue
2 |these motions because they're so intertwined. And my
3 |thought was to try to -- I mean, to some degree to take
4 |a more holistic approach. And kind of -- because I
01:44:14 5 |don't think you can really argue one without the other.
6 |[So I'1ll do my best to confine the default to our
7 |motion, but it's going to end up -- and knowing the
8 |Court as well as I do, you're going to hear everybody
9 |]out. So I'm a little bit less concerned with my motion
01:44:29 10 |and your opposition and my reply, that kind of thing.
11 |But I'll start with the default.
12 So first I want to note that we've had, I
13 |don't know, four oppositions I think from Mr. Sampson.
14 |[We've filed two replies. The first was to
01:44:49 15 |Mr. Sampson's first, I was going to say, regular
16 |opposition first and second supplements. Maybe even
17 |been five. And then five oppositions. Then our second
18 |reply was to the third and fourth. And hopefully you
19 |got that. We filed that yesterday.
01:45:01 20 So I don't know if you've had a chance to get
21 |that and read that.
22 THE COURT: I have them.
23 MR. FINK: Okay. You have? I'm sorry. Did
24 |you say "you have"? I'm having a hard time hearing,

01:45:12 25 |Judge.
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to strike the --

But again, knowing,

First,

all.

I'm just limiting

no.

employees,

anything beyond the first opposition.
knowing this department,
to make sure you get everything out on the record.
I'm prepared to go forward on all the ...

I'd 1like the --
an issue in setting aside the default.
got two issues that the Court has got to decide.

is whether and how to enforce the settlement,

And then two is whether to amend the default
judgment or set it aside.
And either Mr.

idea where he can say with a straight face that,

Duslak and Sesman as individuals,
independent contractors knowing that in the federal
action they have turned around and sued the HOA,
believe they sued QBE saying no,

so that they get to do the heavy 1lifting and

16
THE COURT: I have, sir.
MR. FINK: You have seen that one --
THE COURT: Yes.
MR. FINK: -- from yesterday?
THE COURT: Yes, I have.
MR. FINK: So, obviously, we'd like the Court

you want

So

Sunrise absolutely has
Right now we've
One

if at

Sampson came up with this whole
yeah,

limiting my judgment against

or even as

and I

no, no, we'lre
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01:46:24 1 |he just gets the -- if they win on that, then he's
2 |going to have a pot to collect his $25 million judgment
3 |from. Or he's just the beneficiary of it, of the fact
4 |that it worked out this way.
01:46:36 5 But either way, that's kind of -- that's the
6 |problem. And I think that it should say a lot, to not
7 |just the Court but everybody on this phone call, as to
8 |the fact that Duslak and Sesman's counsel hasn't
9 |appeared in this case to at least ask the Court to set
01:46:53 10 |aside the default.
11 If they had truly had an interest in defending
12 |themselves and setting this aside, they would have, at

13 |the very least, joined Sunrise's motion.

14 But the fact they didn't, I think, says a lot.
01:47:10 15 |In fact, and I know the Court looks at -- will look at
16 |that and says it a lot, but they just want to -- I'm

17 |not involved in the federal action, but their claim of
18 |damages against the HOA is something like $1.2 million
19 |or something if I'm not mistaken. So that's where
01:47:21 20 |their interests lie.

21 So because of that, that leaves Sunrise as the
22 |only interested party to set aside the default for

23 |whatever reason. And Sunrise has an interest in doing
24 |so because Sunrise is really the real party in

01:47:33 25 |interest. Because with their third-party complaint
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01:47:36 1 |against Sunrise, they're claiming, Hey, wel're
2 |employees, and you need to cover this whole thing.
3 Our original motion focused on NRCP 60, I
4 |think, (b) (1) and (2), which, as Mr. Sampson pointed
01:47:52 5 |Jout, have deadlines in which to file motioms.
6 I think under NRCP 59 where a Court has the
7 |ability to toll statute of limitations and time frames
8 |when there's an equitable reason to do so, excusable
9 |delay. Here there is no question that we had no idea
01:48:12 10 |that we even needed to step in and deal with the
11 |default judgment until all this stuff came up
12 |afterwards.
13 And the fact that -- I don't remember the
14 |exact date that Duslak and Sesman filed the third-party
01:48:24 15 |complaint, but I do remember they served it on the HOA
16 |in January 21st, which is the same day we filed this
17 |motion. So hard to say that we didn't move any more
18 |quickly than that.
19 So for that reason -- under those -- under
01:48:36 20 |[NRCP 60, like I said I think it's (b) (1) and (2). I
21 |don't think the Court has the power and the inherent
22 |power to allow us to file the motions now. Outside of
23 |that, however, judge, we've got -- and I really kind of
24 |touched more in the reply on, I think, our first reply

01:48:51 25 Jon this, under NRCP 60(b) (4) or (6). And (6) is the
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01:48:54 1 |one I think is the most important is that for other
2 |justifiable reasons.
3 And all that requires is that we file the
4 Imotion within a reasonable time frame, which we did.
01:49:04 5 |And, again, we filed it the day that they -- that they
6 |served the third-party complaint on the HOA.
7 And the other justifiable reasons kind of come
8 |from the motions, like I said in the reply, to our
9 |oppositions to the motion to enforce the settlement
01:49:19 10 |which would -- an issue with the settlement agreement
11 |itself, obviously, and because the federal action that
12 |Duslak and Sesman filed against Sunrise. And those
13 |would be the justifiable reasons for the Court to kind
14 |of get back into this can of worms and really set
01:49:32 15 |everything -- set everything aside.
16 At the very -- either amend the judgment. We
17 |have no idea what went into the judgment. I think
18 |we've said that multiple times. We have no idea
19 |because there's not a record.
01:49:43 20 So we don't know what Mr. Sampson argued. We
21 |don't know what evidence he put on. We have no idea
22 |which witnesses he put on. We don't know. So it might
23 |be more difficult to alter it than to just simply set
24 |it aside because now with the real party in interest,

01:49:57 25 |we think everything we've seen now since then justifies
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01:50:01 1 |it under NRCP 60 (b) (6) .
2 Another issue that came up in one of, I think
3 |it was No. 3 that was Ms. Splaine in the federal action
4 |produced documents which is secured from this
01:50:17 5 |Advanstaff HR --
6 And, Peggy, that's A-D-V-A-N-S-T-A-F-F HR.
7 -- which appears to show, and there's no -- as
8 |I understand, there's been no discovery on this. It
9 |was just documents that Ms. Splaine was able to get
01:50:32 10 |from them, that appears to show that Mr. Duslak and
11 |Sesman were Advanstaff employees. Which certainly
12 |supports -- now this kind of goes back again to the
13 |settlement agreement part of it. But certainly
14 |supports everything that Sunrise has been saying that
01:50:47 15 |they were not Sunrise employees.
16 However, the way that I understand now, and I
17 |never heard of this before, but I don't know --
18 (Reporter clarification)
19 MR. FINK: I'm sorry. That Advanstaff HR is a
01:51:06 20 |professional employer organization. As I've never
21 |heard of one that heard that before this issue came up.
22 |I did some research. And apparently, and it makes
23 |sense that you've got these professional employer
24 |organizations that take smaller companies and they take

01:51:21 25 |on the employees of the small companies. So they
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01:51:24 1 |become the employees of this larger company. And
2 |they're able to give better benefits and that kind of
3 |thing because they're a larger company.
4 So from a legal standpoint, whether that means
01:51:36 5 |that Duslak and Sesman were Advanstaff's employees or
6 |were co-employees of both Advanstaff and PW James I
7 |don't know. And that's something they're going to have
8 |to flesh out in the federal action.
9 But I want to be clear that we've never
01:51:53 10 |misrepresented. In any event I don't think Mr. Sampson
11 |quite believes I've misrepresented anything. But the
12 |only evidence that the Court has ever seen related to
13 |the employment from Mr. Seslak and -- Mr. Duslak and
14 |[Mr. Sampson =-- Okay, Mr. Duslak and Mr. Sesman, pardon
01:52:10 15 |me, are there's an affidavit from the former property
16 |manager PW James that they're independent contractors.
17 There was -- and I don't remember if it was in
18 |Mr. Sampson's opposition to this motion or one of the
19 |other motions, but there was an interrogatory response
01:52:30 20 |that we had done on Sunrise's behalf, responded to four
21 |months before we did our motion for summary judgment,
22 |where I used the poor choice of words and said that
23 |they were "employed by". And employed can mean all
24 |sorts of different things. And employed in that sense

01:52:43 25 |didn't mean they're legal employees. They were
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01:52:46 1 |employed by the HOA to do the gardening and that kind
2 |of thing. And I explained that in the papers.
3 Importantly, again, plaintiff never asserted
4 |that Duslak and Sesman were employees. And when we
01:53:03 5 |were on the phone with the Court last time, Mr. Sampson
6 |made a comment that it would be unusual for him in a
7 |complaint not to allege that what was some
8 |employment -- employment background or that they were
9 |doing work with subject to in the course and scope of
01:53:17 10 |their employment. We went back and checked his first
11 |amended complaint, and that language isn't in there.
12 |There has never been a disclosure from Mr. Sampson
13 |asserting that they were employees.
14 So the only thing we ever had was the
01:53:28 15 |affidavit from -- and I can't remember the lady's name
16 |from PW James that was attached to our motion for
17 |summary judgment. And then in this case -- in one of
18 |his oppositions or replies there's this self serving
19 |affidavit from, I think, Mr. Duslak saying, well, we
01:53:43 20 |were employees. Well, of course, he's going to say
21 |that. He's suing for $118 million. So what else is he

22 |going to say?

23 THE COURT: Okay.
24 MR. FINK: The fact of the matter is, Judge,
01:53:51 25 |that going back to -- and I appreciate you hearing me
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01:53:55 1 |out on this. And, again, there is so much intertwining

2 |between the two motions that it's hard for me to kind

3 |of -- kind of set it set aside, is that Sunrise is the

4 |only party that appears to want to assert an interest
01:54:06 5 |in this default judgment. Because Duslak and Sesman,

6 |for whatever reason, aren't doing it themselves.

7 And finally, on the -- on the fourth --

8 |[Mr. Sampson's fourth supplement to his opposition he

9 |cited to the Doe vs. de la -- I think, Del Fuente case,
01:54:24 10 |or Fuente case without the dancers from Cheetahs.

11 |Which I, again, I thought was interesting that Duslak

12 |and Sesman's counsel Richard Kimball [sic] was the

13 |attorney for the appellant in that case, which is the

14 |only appearance he's made in this case, is through

01:54:39 15 |that -- is through the decision from the Supreme Court.
16 And if the Court has had an opportunity to
17 |read that decision, it's very limited. ©Nothing to do

18 |with this case. 1It'!'s dealing with minimum wage statute

19 |and whether or not somebody who agrees early on that
01:54:51 20 |they're not an employee with respect to the employer,

21 |later on to claim they're employees. And I think the

22 |Court has opted the federal reasonable test or whatever

23 |it was.

24 But you can read that and see it's got

01:55:05 25 |absolutely nothing to do with the situation we have got
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01:55:06 1 |here where we've got a clear agreement by Dr. Russo,
2 |the plaintiff, that he's going to pursue and was going
3 |to pursue Mr. Duslak and Mr. Sesman for all purposes of
4 |this litigation as independent contractors. And all
01:55:19 5 |purposes would include settlement and include the
6 |default judgment and should include everything that
7 |goes along with the litigation.
8 So unless the Court has any questions
9 |specifically, I'll pass to Mr. Sampson.
01:55:31 10 THE COURT: I just have one question on that.

11 |What's the impact of that representation?

12 MR. FINK: In the representation of what,
13 |Judge? Of Mr. -- of -- I'm sorry. Go ahead.
14 THE COURT: In the capacity -- pursument --

01:55:44 15 |pursuing any capacity of independent contractors.
16 MR. FINK: Well, it's interesting. That's why
17 |I said at the beginning that either Mr. Sampson kind of
18 |came up with this whole scenario, or is just a
19 |beneficiary within that. Arguably he can come in and
01:56:00 20 |say, yeah, no. I'm sticking by it. They're
21 |independent contractors. They're independent
22 |contractors.
23 And then the federal action if Duslak and
24 |Sesman are -- prevail that they're employees, now

01:56:11 25 |they've got money to fund some or all of that
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01:56:14 1 |$25,000,000 judgment that Mr. Sampson has.
2 So that's -- that's kind of the practical --
3 |the practical effect of it. But as we argue in the
4 |motion to enforce settlement, which is why that you
01:56:29 5 |can't really divide these two up. Which is why I was
6 |thinking take a more holistic approach to it it's --
7 |the fact that he agrees that he was just going to
8 |pursue them as independent contractors means that
9 |they're released for any other role.
01:56:41 10 So I think if you look at both things
11 |together, the practical impact is that he should -- if
12 |it turns out that they win in the federal action,
13 |federal case that they're employees, then the
14 |settlement agreement bars his claims.
01:56:56 15 So I think -- I think that's the practical
16 |application when you look at both together. I don't
17 |think you can -- I don't think you can separate them
18 |out. And that's probably the biggest reason that the
19 |Court should just set aside the default judgment. And
01:57:10 20 |either let Duslak and Sesman defend themselves in the
21 |case. And then -- or perhaps Sunrise defend them. Or
22 |perhaps PW James. I don't know.
23 But I think if we're going to do what's right
24 |and, I don't want to say "fix", that's the wrong word,

01:57:28 25 |but deal with the situation we have, that's probably
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01:57:30 1 |going to be the best thing to do.

2 THE COURT: Okay. Thank you, sir.

3 We'll hear from Mr. Sampson.

4 MS. SAMPSON: Thank you, your Honor. So let
01:57:42 5 |me -- let me start with the Court's question. What is

6 |the impact of the -- of the agreement that they're

7 |independent contractors. And it's an interesting

8 |question because it's got a couple different answers.
9 One, yes, as long as my judgment is against
01:58:03 10 |them as individuals, and that's one of the problems we
11 |have, your Honor, is -- is, you know, Sunrise keeps
12 |saying Mr. Sampson will go after them as independent
13 |contractors, the judgment would be against them as
14 |independent contractors. That's not possible.
01:58:17 15 |Judgments are not conditional.
16 I take a judgment against either a person or
17 |an entity. And there is no, well, the judgment is
18 |against Richard Duslak if he's an independent
19 |contractor. But if the judgment -- if he's not -- if
01:58:33 20 |he's an employee then the judgment is not against him.
21 It's either against Richard Duslak and Justin
22 |Sesman is the other one. Or it's not. And so they
23 |want to draw this artificial distinction that just
24 |doesn't exist. And that's one of the problems that

01:58:47 25 |they have is you can't do that.
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01:58:49 1 Now the other part of your Honor's question

2 |that I think is very interesting, what is the impact of

3 |that representation? Well, according to the settlement

4 |agreements, and let me read from page -- bottom of
01:59:00 5 |page 4 is the settlement agreement makes it -- first of

6 |all, makes it very clear in subsection 4 (i) that if

7 |defendants Duslak and Sesman are employees of anyone,

8 |then they're not released.

9 And so I don't understand how Sunrise can
01:59:18 10 |stand here today, and say, well, if they're -- if he

11 |agrees to go after them as independent contractors that

12 |means they're released for all other purposes when the

13 |agreement says, no, they're not released as employees.

14 In fact on page 1, it says that Sunrise is
01:59:33 15 |released, excluding Duslak and Sesman. It's in all

16 |bold and all capital letters. Couldn't have made it

17 |any more plain. So they're fairly --

18 THE COURT: And I don't want to cut you off,

19 |but what provision, again, are you referring to in the
01:59:46 20 |settlement agreement?

21 MS. SAMPSON: That is -- now I'm looking at

22 |page 1 paragraph 2. And it's where each of the parties

23 |are identified. So Dr. Russo is identified as the

24 |plaintiff. And then Sunrise is identified including

02:00:00 25 |its, you know, managers, agents, directors. And then
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02:00:03 1 |in all bold letters it says "excluding Richard Duslak
2 |or Justin Sesman'".
3 And interesting, and we noted this in I think
4 |one of our supplements that we mention in paragraphs 3,
02:00:16 5 |4, 5, the other entity defendants. And it mentions
6 |that their employees are also released.
7 In paragraph 2 with Sunrise, the description
8 |of Sunrise does not include their employees at all. So
9 |no Sunrise employees were released from this agreement.
02:00:33 10 |And specifically it says it excludes Duslak and Sesman.
11 Then we turn to page 4 paragraph 1 or "in", and
12 |it talks about releasing defendant's employees. And it
13 |says that the employees are released, and then again in
14 |all capital all bold letters EXCLUDING RICHARD DUSLAK
02:00:57 15 |AND JUSTIN SESMAN.
16 So, again, when it was the idea that they were
17 |released as employees that was envisioned in this
18 |agreement. And all the parties agreed they were not
19 |going to be released as employees.
02:01:09 20 And then finally in paragraph on page 4
21 |paragraph 4ii, 4-i-i, it starts right out saying,
22 |"Nothing in this release shall release, discharge, or
23 |in any way impact plaintiff's rights against Richard
24 |Duslak and Justin Sesman."

02:01:27 25 That was the main part of the agreement. And
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02:01:30 1 |I'1ll talk in a little bit about some of the hearings.

2 |The number one thing I was interested in in reaching

3 |this agreement was that this settlement will not affect

4 Imy client's rights against Mr. Duslak and Mr. Sesman.
02:01:40 5 |And Sunrise, and QBE, and every other defendant agreed

6 |that that would be the case.

7 So it says nothing in the release shall

8 |discharge in any way or in any way impact my client's

9 |rights against these gentlemen. It then later says in
02:01:55 10 |that same paragraph, "Plaintiff shall retain all rights

11 |to pursue any claims against Richard Duslak and/or

12 |Justin Sesman."

13 And to the extent that wasn't clear enough

14 |that, hey, listen defendants, he's not relinquishing
02:02:09 15 |any rights against these gentlemen, whatever they

16 |happened to be, you want to agree they're contractors

17 |]or whatever else, fine, but he's not releasing any

18 |rights against them whatsoever.

19 And the final clincher, this gets back to your
02:02:19 20 |Honor's question, is where it says "Any language in

21 |this release or and/or any language at all that would

22 |be read to in any way impact plaintiff's rights against

23 |Richard Duslak and/or Justin Sesman shall be deemed

24 |null and void."

02:02:37 25 And so then when you answer -- when your Honor
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02:02:39 1 |asked, Well, what is the impact of the independent
2 |counsel representation, I think the answer is this:
3 |The minute that QBE, and they did it first, and then
4 |subsequently Sunrise came in and claimed that that
02:02:52 5 |independent contractors language somehow impacts, and
6 |they say it releases Dr. Russo's rights against these
7 |gentlemen, the minute they made that assertion and
8 |argued that that language can be read to impact
9 |[Dr. Russo's claims, then this language of independent
02:03:07 10 |contractor was thereby rendered null and void by their
11 |]own comments.
12 And that was something, again, I insisted
13 |even -- we can call them whatever you want to call
14 |them, but whatever they are, my client retains all
02:03:20 15 |rights against them. And if you later come down and
16 |say that there's something about what we called them
17 |that means your client no longer has rights against
18 |them or even has in any way impacted those rights, then
19 |that language is null and void. So my client's rights
02:03:33 20 |survive.
21 And, Judge, they signed this. They agreed to
22 |this. They read this. And that language also that
23 |says any language that could even be read to in any way
24 |impact my client's rights against these gentlemen is

02:03:44 25 |null and void is all capitalized.
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02:03:46 1 We made it abundantly clear my client is
2 |retaining all rights. They want to call it something,
3 |they can call it.
4 So I think the impact of that representation
02:03:54 5 |is that pursuant to the agreement that Sunrise signed
6 |off on -- and, by the way, this representation about
7 |they're independent contractors is incorporated by
8 |reference document in the agreement. And so when that
9 |agreement -- so as part of the agreement, and when the
02:04:09 10 |agreement says if it impacts Dr. Russo's rights against
11 |these gentlemen it's null and void, then that language
12 |in that exhibit is, therefore, null and void.
13 And then we've also got, again, for your
14 |Honor's =-- on paragraph 15 on page 7, there's a
02:04:27 15 |severance clause that says, "If there's some provision
16 |in the agreement that's determined to be null and void
17 |or unenforceable, then it's deleted", just that, those
18 |words. "And the remainder of the agreement remains in
19 |full force and effect.n”
02:04:41 20 So it sounds to me like, as I gather from the
21 |arguments from QBE and Sunrise, the words "as
22 |independent contractors" in the exhibit is what --
23 |that's the only language they're hanging their hat on.
24 |There's certainly no language anywhere else that

02:04:57 25 |releases or otherwise would have any impact on
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02:04:59 1 |Dr. Russo's rights against these gentlemen.
2 And we only signed the "as independent
3 |contractor" language because they promised us it's not
4 |going to have any impact on your rights against them.
02:05:07 5 |And if sometime down the road we argue it does have
6 |rights against him, or it does impact your client's

7 |rights against these gentlemen, we agree it's null and

8 |void.
9 So those three words, "as independent
02:05:18 10 |contractors"™ need to be declared null and void. And

11 |then we move forward. And that is the impact of the

12 |independent counsel representation is that it's of no

13 |impact because it's null and void now that they're

14 |claiming that it somehow affects my client's rights.
02:05:30 15 |Because they said, If it does that, it's null and void.

16 And I agree with Mr. Fink. These motions are

17 |so intertwined. And in answering the Court's question

18 |that goes more to the motion to enforce and the motion

19 |to amend the judgment, which I just want to get to as
02:05:48 20 |well.

21 THE COURT: Yeah. And they are intertwined.

22 |But okay. We'll take it another step. What impact

23 |does that have on the settlement?

24 MS. SAMPSON: Nothing. It's -- it's --

02:05:54 25 THE COURT: And I --
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02:05:55 1 MS. SAMPSON: It's concluded. The
2 |settlement -- the settlement under the severance

3 Jagreement, the only impact is the words "as independent
4 |contractor" is stricken from the agreement.
02:06:04 5 And then the agreement survives without it.
6 |So then now there are -- there's no language that even
7 |now they're claiming could be read to impact my
8 |client's rights against these gentlemen.
9 And my client, as we always agreed from the
02:06:17 10 |very beginning, proceeds with maintaining all of his
11 |rights against these gentlemen as he always had, which
12 |is what they agreed we would do. They agreed on the
13 |record and multiple hearings and also in the settlement
14 |agreement.
02:06:30 15 And so the impact is that, again, pursuant to
16 |the severance clause that language is withdrawn. The
17 |judgment stands. The settlement with the other parties
18 |stands. And none of my client's rights against Duslak
19 |and/or Sesman or impacted in any way. Which is exactly
02:06:46 20 |what we agreed to, again in all capital letters, and
21 |multiple times on the record.
22 Now --
23 THE COURT: But here's my next question. Does
24 |that go to the essence of the settlement? Because I

02:06:57 25 |remember having multiple discussions in open court as
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02:07:01 1 |to why Sunrise was settling this matter.
2 And there -- and one of the key provisions
3 |they were relying upon that the two individuals Duslak
4 |and Sesman were independent contractors. So if you
02:07:18 5 |sever that out, what impact does that have on the
6 |settlement?
7 MS. SAMPSON: Well, and actually, Judge, that
8 |only came up later. That actually wasn't one of their
9 |concerns at all.
02:07:27 10 And if you look at the transcript from
11 |October 18th, 2019, when this agreement was put
12 |together, it was never brought up. Whether they're
13 |employees, whether they're contractors, that was never
14 |discussed. That was not a key provision of this
02:07:45 15 |Jagreement.
16 In fact, they -- we put the agreement on the
17 |record on October 18, 2019, without that ever being a
18 |concern whatsoever of Sunrise or QBE or anyone else.
19 And that's why part of my motion is to enforce
02:08:02 20 |the agreement as placed on the record on October 18.
21 |Because this all -- this whole idea that wait, wait,
22 |what if they're contractors? Or what if they're
23 |employers -- or what if they're employees was never
24 |brought up at all until the November 7th hearing.

02:08:16 25 And it was on the November 7th hearing after
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02:08:18 1 |we already excused the venire panel and concluded the
2 |settlement entirely that they first brought this up.
3 And that's the problem that I have, Judge,
4 |because at the October hearing, October 18, 2019, it
02:08:30 5 |was very clear. And I said multiple times in that
6 |hearing, This settlement does not affect my client's
7 |rights against these gentleman at all. And Mr. Fink
8 |agreed. Even in the November 7th hearing he agreed
9 |that he confirmed that in October.
02:08:49 10 And so I said, all right, then. As long as
11 |I'm settling with you people, but my rights against
12 |these individuals are in no way affected, at all, then
13 |we can go ahead and have a settlement.
14 And they all agreed. And then it was
02:09:01 15 |discussed, well, what about reducing it to writing.
16 |And I said, we can reduce it to writing. That's fine.
17 |But any -- and I've got it right here. I said -- there
18 |will be -- this is at page 10 of the -- I'm starting at
19 |1line 24 of the October 18 hearing.
02:09:17 20 And I said, "There will be no new terms in
21 |whatever writings we have." And then I have this
22 |quote. "Most of all, nothing in any of these releases
23 |or any of the settlement affects any rights Dr. Russo
24 |may have against any person or entity related to the

02:09:35 25 Jclaims of the two individuals that have been
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02:09:38 1 |defaulted.n

2 And I said, "So long as we're clear on all of

3 |that.n"

4 And Mr. Fink agreed. And again, up to this
02:09:44 5 |point there -- and even to the closing of this hearing,

6 |there was never any discussion anywhere about, Well,
7 |what if they're employees? What if they're
8 |contractors? That had never ever been discussed.
9 And I can tell you as an officer of the Court,
02:09:59 10 |it was never discussed behind the scenes in the
11 |discussions we had earlier that day. It was never
12 |brought up at all. And we placed the settlement on the
13 |record. It was not a term that they used and that they
14 |were concerned about in the least. It was simply,
02:10:15 15 |we're settling with you, defendants. But these two
16 |gentlemen, my client reserves all rights.
17 And that's the issue that I've got, Judge, is
18 |there's a principle that I was taught at a young age
19 |that the deal you make when your eyes are wet is the
02:10:28 20 |deal you have to keep when once your eyes have dried.
21 And in this case we could relate it to the
22 |deal that the parties made when the venire panel was
23 |out in the hallway and we could have continued trial is
24 |the deal the parties have to keep after the venire

02:10:43 25 |panel was dismissed.
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02:10:45 1 And when we put that, this agreement on the
2 |record on October 18, 2019, there was no What about if
3 |they're employees? What about if they're contractors?
4 |It was just we're releasing these defendants, but the
02:10:58 5 |settlement in no way, shape, or form affects my
6 |client's rights against these gentlemen.
7 And if Mr. Fink and Sunrise wanted the
8 |settlement to have, Well, what if they're employees, it
9 |would impact them then, wouldn't it, then that was the
02:11:14 10 |time to bring it up while the venire panel is in the
11 |hallway. And if they'd have said, Well, we want them
12 |released if they're found to be employees, then I would
13 |have said then we don't have a settlement. We'll just
14 |bring the venire panel back in. Let's move on with
02:11:29 15 |trial. But that's not what they said. And there's
16 |absolutely agreed, and, in fact, at the November 7th
17 |hearing, let me find that really quickly.
18 When we got -- well, yeah. Let me go -- let
19 |me do it this way.
02:11:48 20 So before there was any settlement, even talk
21 |about settlement, my client had certain rights about --
22 |against Duslak and Sesman. And as we started to work
23 |out a settlement, but one thing I insisted on was no
24 |matter what goes on, whatever agreement we put

02:12:05 25 |together, whatever form it takes, my client will
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02:12:08 1 |reserve all rights against Duslak and Sesman.
2 And the defendants all agree to that. The
3 |same rights he had before we even started talking about
4 |settlement are going to be the same rights he has after
02:12:20 5 |the settlement.
6 And bear in mind, Judge, the rights that my
7 |client has against Duslak and Sesman, they don't come
8 |from a settlement. They come from the fact that we
9 |sued them. They never answered. We took a default
02:12:34 10 |against them. They still never answered. And we took
11 |a default judgment.
12 And so that's where our rights come from. And
13 |one thing, again, I absolutely insisted on was those
14 |rights will not be affected in any way, shape, or form
02:12:47 15 |by this settlement.
16 And then I even said as long as we're clear on
17 |that. I used the word "clear". As long as we're clear
18 |whatever we put in writing later, we're putting this on
19 |the record now on 10/18, nothing in this release or
02:13:00 20 |anything we're doing in this settlement will have any
21 |effect on my client's rights against Duslak and Sesman.
22 Again, the idea was that I insisted on the
23 |same rights Dr. Russo had against Duslak and Sesman
24 |before settlement was ever discussed are the same

02:13:15 25 |rights he will have after the settlement is done. And,

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
17A.App.3645



17A.App.3646
MARCH 3, 2021 RUSSO V. COX COMMUNICATIONS 39

02:13:17 1 |Judge, on 10/18 everyone agreed to that.
2 And there was no request about what if they're
3 |employees or contractors or whatever else. They just
4 |simply agreed my client retains all of his rights.
02:13:30 5 Then we go to the November 7th hearing of
6 |2019. And this was the very first time. This is after
7 |the venire panel has been dismissed and everyone of has
8 |had a chance to now dry their eyes. And Sunrise asked
9 |to change the agreement.
02:13:44 10 And Mr. Fink, you can see in the 11/7 hearing.
11 |He's pretty adamant. He says I'd like to have
12 |Sunrise -- I'd like to have these gentlemen included as
13 |releasees if it turns out they're employees.
14 And I'm very adamant and I say. "No, I don't
02:13:59 15 |degree to that." And I put it right in the release.
16 |Let me find the one page 23 of the 11/7 hearing. I
17 |say, "Judge, that was never agreed to. That was never
18 |part of this, and I don't agree to it.n"
19 And then I referenced -- I directed your Honor
02:14:18 20 |back to the 10/18/19 hearing. And I said, you know, at
21 |that hearing, this is -- I'm quoting now from the
22 |November 7th hearing. I said, "We put on the record
23 |we're not waiving, releasing, or otherwise affecting
24 |anything against Sesman or Duslak."

02:14:35 25 I don't think anyone would dispute that. It
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02:14:37 1 |was a pretty significant point that day. And then your
2 |Honor asked, Does anyone dispute that? No one piped
3 Jup.
4 And then you asked Mr. Fink specifically.
02:14:45 5 |This is the Court talking now: "Mr. Fink, are we
6 |disputing that?n"
7 And Mr. Fink's answer, now listen to his
8 |answer. It's from the November 7th hearing. Mr. Fink
9 |talking. "My best recollection is that what
02:14:59 10 |Mr. Sampson said he was specifically retaining his
11 |rights to go against Mr. Sesman and Mr. Duslak, we all
12 |agreed to that." Close quote.
13 And again, there was never any discussion in
14 |October when the venire panel is in the hallway.
02:15:13 15 |Again, you make the deal when the panel is in the
16 |hallway, you got to stick to that deal after the panel
17 |has released and dismissed.
18 And Mr. Fink was saying, Well, what if there's
19 |issues with them being employees. I've got some
02:15:25 20 |concerns here. And then your Honor actually -- because
21 |it came out that, well, if they're employees, they
22 |should have been defended. That's -- that's just
23 |Sunrise. If they made a mistake and didn't defend
24 |them, that's not on -- that can't be blamed on

02:15:38 25 |Dr. Russo. He just wants to retain all of his rights.
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02:15:40 1 And so your Honor said this. And this is
2 |page 57. "Because when you look at it from this
3 |perspective, if there truly was evidence -- I mean,
4 |this makes perfect sense. If there was evidence that
02:15:51 5 |they were employees, there would not have been a
6 |default judgment entered against them. There would
7 |have been motions to set aside answers and the like.
8 |And that's pretty much the status of the case because I
9 |can't, I can't foresee either Mr. Lemkul or Mr. Fink
02:16:05 10 |permitting an employee to be defaulted; rightzn
11 And then upon further discussion I finally,
12 |say, "Well, hold on." I suggested excepted Sunrise's
13 |representations and agreeing, okay, what if we agree
14 |they're not employees. But I also said, and this is
02:16:21 15 |what everyone -- this is what QBE and Sunrise want to
16 |ignore. Because I didn't just say, let's make them
17 |employees. And that's it. I also added to that. And
18 |this is at page 40 of the November transcript. I also
19 |said that we can agree they're not employees, and we
02:16:36 20 |Jcan call them whatever you want to call them, but --
21 |and this is a quote now, "Along the lines of Sesman and
22 |Duslak, all rights against them, all of those are
23 |preserved. They're not affected. I would like to make
24 |sure that is crystal clear in whatever iteration we

02:16:53 25 |come up with that -- or we end you with." Close quote.
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02:16:56 1 And so again on November 7th, I insisted. You
2 |want to tell me they're not employees, okay, fine. But
3 |I'm reserving all of my rights against them no matter
4 |[what. And I made that very clear. That we're
02:17:08 5 |retaining all the rights, period, of the same rights
6 |Dr. Russo had, again, against them before the
7 |settlement was ever discussed by virtue of defaulting
8 |them, are the same rights he's going to have
9 |afterwards. Because in 21 months they never -- no one
02:17:21 10 |ever defended them, and we got our -- the judgment
11 |against them.
12 And then we put it in the agreement, again,
13 |that I just read to you. And that was what was going
14 |on is they were saying, We wanted it indicated that
02:17:32 15 |they were independent contractors. And I say, That's
16 |fine. So long as we're all in agreement if that by
17 |making that agreement it's not going to affect any of
18 |my client's rights against them.
19 And I said, Even if -- if you come in later
02:17:46 20 |and try to say this independent contractor language
21 |somehow affects my client's rights, then this
22 |independent contractors language is deemed null and
23 |void. And they all said, Fine.
24 You know, and now I feel a little bit 1like,

02:17:58 25 |you know, the nursery rhyme to:
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02:18:00 1 "come into my parlour, said the Spider to
2 the Fly.n"
3 Because I said, I don't want my client's

4 |rights against these gentlemen affected by this
02:18:08 5 |settlement at all. And Sunrise said, Sure, no problem.
6 |Come on into my parlor. It's no big deal. This isn't
7 |going to effect their rights. 1In fact, we'll put it in
8 |the agreement that if Sunrise is dismissed that
9 |excludes Duslak and Sesman.
02:18:21 10 We'll put in the agreement that when you
11 |dismiss employees that doesn't include Duslak or Sesman
12 |for any of the defendant's employees. In fact, we'll
13 |put in the agreement, Nothing in this release will in
14 |any way impact your client's rights against Duslak and
02:18:35 15 |Sesman. We'll add that your client retains all the
16 |rights to pursue any claims against these gentlemen.
17 |And we'll even add that if there's some language some
18 |place in the agreement that indicates -- that could
19 |even be read to argue that Duslak and Sesman's rights
02:18:50 20 |have been affected by the settlement, we'll agree that
21 |language is null and void.
22 And that was how they got me into the parlor.
23 |And now a year later they're saying, Oh, wait. Except
24 |your client's rights against these gentlemen were, in

02:19:02 25 |fact, affected. In fact, they're gutted. And you
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02:19:05 1 |don't have any rights against these gentlemen anymore.
2 And they can't do that. So by agreement, the
3 |rights my client had against Duslak and Sesman before
4 |the settlement are the same rights that he has after
02:19:16 5 |the settlement. Whatever this agreement does, the one
6 |thing it absolutely does not do is in any way release
7 |or even impact any of Dr. Russo's rights against Duslak
8 |and Sesman.
9 I made sure that's exactly what the agreement
02:19:30 10 |said. And you can't tell me when we put the agreement
11 |together that you're not at fault because these guys
12 |are not your employees. And then tell me a year later
13 |that the purpose of the agreement was to release them
14 |as your employees. That'!s ridiculous, Judge. And we
02:19:44 15 |would not have settled with Sunrise had Sunrise told us
16 |what we're now finding out through the declaratory
17 |relief action that these gentlemen were their
18 |employees.
19 Because what happened in the case is initially
02:19:57 20 |it appeared Cox had dug this trench. And I know your
21 |Honor has seen the photographs and know what we're
22 |talking about. There was dead dirt where there was no
23 |grass growing as a result of a recent trench that had
24 |been dug. And this cable was exposed.

02:20:12 25 And in the case Cox came out and provided
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02:20:15 1 |evidence that it had not dug that trench. That it had
2 |1laid the wire back in, like, 2013. Like, years before.
3 And so once that evidence came out, it was
4 |obvious then the only person or entity that would have
02:20:26 5 |ever dug the trench would have been the gardeners. And
6 |they were our main defendants at that point. And we
7 |pursued them. And we had the default against them.
8 |And we would not have released -- that's one of the
9 |reasons we're releasing Sunrise because they're saying,
02:20:41 10 |Don't worry. They're not our employees. You can still
11 |go after them. You maintain all rights. Don't worry
12 |about it.
13 And so we released Sunrise, excluding Duslak
14 |and Sesman, because we knew these -- if they'd have
02:20:51 15 |said they are our employees, we wouldn't have released
16 |them because they settled for a fraction of what the
17 |case was actually worth when you look at the ultimate
18 |judgment.
19 And, so, you know, that's the problem that I
02:21:01 20 |have, your Honor, is when -- when you tell me in the
21 |settlement agreement your client's retaining all rights
22 |against these gentlemen, and then you come back a year
23 |later, and say, Well, when we say he's retaining all
24 |rights, we don't mean all rights. We mean only some of

02:21:19 25 |his rights.
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02:21:20 1 But that is not what they said. And they
2 |certainly never said it in October. And even we put
3 |the agreement together, again, that's not what the deal
4 |[was. The deal was my client retains all of his rights.
02:21:30 5 |And so if you're going to enforce the contract, you
6 |have to enforce it by declaring the independent
7 |contract language null and void, since they're now
8 |claiming that affects my client's rights. And then the
9 |settlement stands.
02:21:42 10 And it was not actually a pivotal point for,
11 |for Sunrise that they were employees until almost a
12 |month after the deal was already done and placed on the
13 |record and the jury venire had been sent home.
14 And so then we took the judgment against
02:22:03 15 |Duslak and Sesman as individuals. I mean, I didn't --
16 |I've done exactly what I said I was going to do. And
17 |Sunrise has been aware every step of the way. And the
18 |judgment doesn't say, and it can't say that these
19 |gentlemen are Sunrise employees. So there's nothing --
02:22:16 20 |they want -- they want to enforce the settlement or
21 |enforce -- put some kind of enforcement. There is
22 |nothing to enforce.
23 The judgment doesn't indicate that they're
24 |Sunrise employees. It just says it's against them as

02:22:27 25 |individuals. And, again, I can't make it conditional.
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02:22:29 1 |I just -- it's not something you can do.
2 Now, there has been a lot of aspersions cast

3 |[my way over the course of these motions. And, your

4 |Honor, they're not -- they're not justified.
02:22:44 5 In this case Sunrise has no one but itself to
6 |blame for what went on here. The evidence is coming

7 Jout, and that's some of the records we showed you, they
8 |knew back in 2016, 2015 and 2016 actually, that Sunrise
9 |was paying these gentlemen pursuant to their social
02:22:59 10 |security numbers.
11 We anticipate we're going to get W-2s here
12 |before too long. The records we have right now shows
13 |they paid their Medicare, Medicaid, FICA. They paid
14 |unemployment. You don't pay unemployment benefits to
02:23:14 15 |independent contractors. You pay unemployment benefits
16 |to employees.
17 They knew that Sunrise owned the equipment
18 |that Duslak uses and Sesman used to -- with the golf
19 |cart and the lawn mower and all the other equipment
02:23:26 20 |that was going on, that they were using. They knew
21 |they had micromanaged Duslak and Sesman. I think
22 |[Mr. Morales apparently was pretty adamant telling these
23 |guys exactly what to do and when to do it. They knew
24 |that they had to work for Sunrise only. They knew all

02:23:38 25 |of this. And yet, they still took no steps to defend
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02:23:42 1 |themn.
2 And certainly, you know, I hope they're not
3 |[blaming me for the fact that they didn't defend them

4 |from, I think, it was November of 2017 when it first

02:23:52 5 |came to light that they said, No, it's -- initially we
6 |sued a different -- a different lawn maintenance
7 |company. Because that's who Sunrise initially told us

8 |was their lawn care company, J and G. And then they
9 |switched. Like November of 2015 it came to light,
02:24:07 10 |Wwait, it's actually these other gentlemen.
11 They had all that time. 21 months before we
12 |even went to trial to, if they wanted to file a dec
13 |action or take some steps to see, Hold on, what are
14 |these? 1Investigate. They had all that time to do
02:24:21 15 |that.
16 And, apparently, I mean, I assume they've
17 |never done it or else they did it and tried to hide it.
18 |Mr. Fink is correct. I'm not accusing him of any
19 |improper conduct at all. I have no doubt that when he
02:24:31 20 |told us -- obviously, what he told us was incorrect.
21 |[When he had said there's no evidence these gentlemen
22 |were employees. There is ample evidence. It's coming
23 |out now in the declaratory relief action. But I have
24 |no doubt Mr. Fink was telling us exactly what his

02:24:43 25 |clients told him. I don't accuse him of any nefarious
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02:24:46 1 |conduct whatsoever.
2 But all I ever said in this case was no one
3 |has ever -- no one has ever defended these guys. We
4 |have defaults against them when we reached a
02:24:57 5 |settlement. And I'm not releasing them in any way,
6 |shape, or form. And Sunrise says it didn't defend them
7 |because they're not employees. Okay, fine. Nobody
8 |defended them. My client's not releasing them.
9 And unfortunately, you know, I guess, the
02:25:10 10 |timing of this, and they want to -- in one of the
11 |[motions they try to blame me for the timing. In fact,
12 |I think they said I laid in wait. I didn't lie in
13 |wait. This has all come to light now because QBE filed
14 |its dec action in November of last year.
02:25:26 15 Then in answering that dec action, Duslak and
16 |Sesman came in and said, Whoa, hold on. Why is there a
17 |judgment against us as individuals? We should have
18 |been defended. We're employees.
19 And only then now apparently Sunrise finally
02:25:41 20 |looked at the actual evidence and, Oh, the things we
21 |said about their employees and they're -- they're --
22 |they're not -- they're independent -- or they're not
23 |employees is actually inaccurate.
24 And I think it's inappropriate for Sunrise

02:25:54 25 |to -- and, again, I don't want -- I don't want to
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02:25:56 1 |accuse Mr. Fink of anything. But to tell me and your
2 |Honor for two plus years they're independent
3 |contractors, they're independent contractors, and then
4 |entice me into a settlement where Sunrise gets out
02:26:06 5 |cheap with the understanding that my client can sue and
6 |pursue Duslak and Sesman and retains all rights against
7 |them, and then come back a year later, and say, Oh,
8 |except you can't. Because my client clearly retained

9 |all rights.

02:26:20 10 Now, there's a question that's brought up in
11 |the reply that was filed yesterday saying -- and
12 |Mr. Fink mentioned it a little bit today -- where is
13 |Duslak and where is Sesman? And they -- they invite

14 |the Court to speculate and, I guess, imagine some kind
02:26:36 15 |of -- suggested in the pleading yesterday that there's

16 |some conspiracy with some evil scheme going on. Yet,

17 |but we know exactly why Duslak and Sesman have not

18 |joined the motion to set aside or amend the judgment

19 |because Duslak and Sesman's counsel have said so in the
02:26:53 20 |federal court case.

21 In the federal court case QBE filed the dec

22 |relief and filed a motion to dismiss Duslak and

23 |Sesman's counterclaim. And in response, Duslak and

24 |Sesman's counsel filed an opposition where they said,

02:27:07 25 |we're not asking to set it aside because there are no
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02:27:11 1 |grounds to amend or set it aside. It's gone so far
2 |beyond the deadlines under the rules, that I cannot in
3 |good conscience under Rule 11 file a motion to set
4 |those things aside. And I think it's disingenuous at
02:27:23 5 |best for Sunrise to tell your Honor, Hey, look at the
6 |fact, and wonder about why Duslak and Sesman aren't in
7 |the case and never bothered to tell, your Honor, we
8 |know exactly why they're not in the case.
9 Their counsel has said the motion is
02:27:38 10 |meritless. And it absolutely -- it is meritless. And
11 |it's interesting. Initially Sunrise's motion seemed
12 |to -- they seemed to mask what was really going on.
13 |Because what's going on here is Sunrise made a mistake.
14 |And the mistake they made they assumed, with apparently
02:27:58 15 |not even looking at the evidence in their own records
16 |that Duslak and Sesman were not employees. Despite all
17 |they knew, which I talked about a little bit ago.
18 And so they didn't defend these guys. They
19 |just ignored whatever evidence was there. Didn't
02:28:10 20 |appreciate it. Never defended them. And the insurance
21 |company waited until a year after judgment was entered
22 |to finally file a dec relief action.
23 And now that they filed the dec relief action,
24 |the gentlemen have come in and said, wait, we are

02:28:23 25 |employees. Now they want to say, Okay, well, hold on.
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02:28:25 1 |Since these gentlemen are now claiming even though --
2 |again, Dr. Russo, in my office, we've done everything
3 |[we said we would do. We took a -- we took -- we got a
4 |judgment against these gentlemen as individuals. Not
02:28:39 5 |against Sunrise. Just as them as individuals. And
6 |we're asking them as individuals to pay it.
7 And now Sunrise comes in and says, Wait, since
8 |they're in the dec action saying that they're
9 |employees, we want to start all over again, and we want
02:28:53 10 |to defend them this time.
11 And they -- and they want the Court to, I
12 |guess, amend the judgment or set it aside and rectify
13 |the mistake they've made. And they're not permitted to
14 |do it. Because under NRCP 60(b) (1), you can set aside
02:29:06 15 |a judgment for mistake, inadvertence, surprise, neglect
16 |or under (2) even newly discovered evidence. But you
17 |have to bring that motion within six months. And
18 |they've never done that.
19 It sounds like Mr. Fink today mentioned
02:29:17 20 |that -- I guess he's admitting they are asking for
21 |leave under 60(b) (1) and (2). But they can't have it.
22 |It's beyond the sixth-month timeframe, and it's no
23 |longer something that's permitted.
24 And there are no rules that say that those --

02:29:34 25 |Judge, that those deadlines are tolled. In fact, the
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02:29:37 1 |chief judge mentioned in her COVID order that rules
2 |such as 60(b) (1) through (3), that Rule 60 says cannot
3 |be tolled are not even affected by her COVID order.
4 And so there is no tolling. They're in here
02:29:53 5 |asking a year later after judgment was entered for
6 |something they have to ask for within the first six
7 |months.
8 Now, I want to go through the chronology
9 |because now the complaint was filed, and the
02:30:09 10 |complaint -- I'm sorry, the amended complaint was filed
11 |in late 2017, early 2018. And it says that these
12 |individuals acted through employment. It mentioned the
13 |defendants and each of them, and talks about employment
14 |and employees. But for whatever reason, from November
02:30:27 15 |of 2017 when it first came to light these gentlemen
16 |were the actual landscapers through November 2019 when
17 |the settlement was put together, Sunrise and its
18 |carrier never defended these gentlemen.
19 Then we reach an agreement on November of --
02:30:42 20 |well, we reached an agreement October 18, 2019, or
21 |20- -- yeah, 2019. We put it on the record with no
22 |discussion whatsoever about employee, employee
23 |contract, or anything. And then between October and
24 |November we ended up putting the agreement together.

02:31:00 25 |And on October 31st of 2019, we provided Sunrise with
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02:31:06 1 |the application for the default judgment. And Sunrise
2 |didn't oppose it. Nobody opposed it.
3 And your Honor may remember. We took
4 |painstaking steps. I mean, we dotted every i and
02:31:17 5 |crossed every t to make sure everyone had due process
6 |and the judgment was properly entered.
7 I don't know if the Court recalls, but when
8 |the settlement was put in place, one of the comments I
9 |made was, Your Honor -- and this was on October 18. I
02:31:32 10 |said, You've -- we've reached a settlement after I
11 |concluded my voir dire.
12 And I said, Judge, you've already got the
13 |exhibit binders. We have submitted them to you. And I
14 |know you have time available next week because trial is
02:31:46 15 |not going forward anymore. So if you have time and you
16 |have the evidence, we just come in next week and prove
17 |this all up. And your Honor very politely reminded me
18 |that, no, we have got to take the steps in turn
19 |appropriately to properly give notice and due process
02:32:00 20 |to everyone involved.
21 And so we did that. And October 31st, 2019,
22 |we put the application for default judgment together,
23 |and we served it on everybody, all the active parties.
24 |We even mailed it to Duslak and Sesman. So Sunrise and

02:32:15 25 |everyone else knew what we were doing.
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02:32:17 1 They knew we were asserting Duslak and Sesman
2 |were at fault. Be in default. They knew we were
3 |asking for $25 million to compensate Dr. Russo. They
4 |knew we were asking for judgment against Duslak and
02:32:27 5 |Sesman as individuals. I mean, they were given notice
6 |of everything we were looking to do.
7 And if Sunrise or anyone else wanted the
8 |judgment to say something different, like they claim
9 |now they want to do, or not say something, then the
02:32:41 10 |time to request that from the Court was in November and
11 |December of 2019 when everyone got the application and
12 |saw exactly what we were asking for.
13 But they didn't object. They didn't do
14 |anything. You know, nobody did. And then we advised
02:32:54 15 |Sunrise and everyone else of the hearing date. Sent
16 |notice out that this is the hearing date by which
17 |Dr. Russo will come in and testify.
18 And, again, if they wanted to come in and
19 |argue, well, hold on or request a transcript now that
02:33:09 20 |they seem to be upset that there's no transcript.
21 |[Mr. Fink made the comment that we have no idea what
22 |went into the judgment. They knew exactly what went
23 |into the judgment. They received the application.
24 |They knew exactly what we were submitting. In fact,

02:33:21 25 |they had the exhibits that we submitted at trial.
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02:33:23 1 They knew what was going on here. They didn't
2 |care. It didn't -- they weren't bothered with it

3 |because they hadn't apparently done their due diligence
4 |and found out that perhaps these gentlemen were
02:33:33 5 |employees. But they let us preserve all of our rights
6 |against them. And that's exactly what we did.
7 And so they didn't come to the hearing. They
8 |didn't make any, any issue at the hearing that -- and
9 |they can't come in now a year later, and say, Well, we
02:33:47 10 |wanted to be heard on this back then in December of
11 |2019, but we didn't do anything. So now hear us a year
12 |late. The rules just do not permit that.
13 So then after not defending these gentlemen
14 |for over two years, not opposing our application for
02:34:03 15 |default judgment, not appearing at the prove up
16 |hearing, Sunrise was then given notice of the default
17 |of the entry of judgment in December of 2019.
18 And under the rules, and I don't see a tolling
19 |statute actually in 59(e), but we've got a rule that
02:34:21 20 |the only purpose of 59(e) is to say a motion to alter
21 |or amend the judgment must be filed no later than 28
22 |days after written notice of entry of judgment.
23 So even in December of 2019 if they -- when
24 |they got the judgment and they received it, they had

02:34:39 25 |notice. They had due process. They had 28 days if
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02:34:43 1 |they thought, Wait, this says something we don't want
2 |it to say and this does something we don't want it to
3 |do. They had 28 days to come in and ask to change it,
4 |and they didn't do that. Again, no one did.
02:34:52 5 And if this is so horribly worded and clearly
6 |as wrong as they say it is now, why didn't they do
7 |something within the 28 days. And it's because, again,
8 |this is based on their mistake, their neglect, their
9 |inadvertence --
02:35:04 10 MR. FINK: Your Honor, I'd like to -- your
11 |Honor, I'd like to object to all this. None of this is
12 |in the papers as far as when this was served and all
13 |that stuff. ©None of this is in the papers as to when
14 |[Mr. Sampson claims that the defendants were served with
02:35:16 15 |the papers.
16 And I think it's improper to be bringing it up
17 |for the first time in oral argument.
18 MS. SAMPSON: No. We absolutely argued in
19 |opposition to the motion to set aside that they're way
02:35:29 20 |past the deadline because notice of entry went out in
21 |December of 2019. That was -- that was a clear
22 |Jargument --
23 MR. FINK: No, no. I agree. I agree he
24 |Jargued that. But he never once in his opposition or in

02:35:40 25 |any of his pleadings argued that we received notice
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02:35:43 1 |that the default judgment hearing was taking place as

2 |well as the exhibits he was using.

3 And, in fact, I'm looking through my computer

4 |right now. I don't see it. So I'm not -- certainly
02:35:53 5 |not saying that it would not be beyond my office for

6 |making a mistake and not filing something properly.

7 |But, one, I'm not seeing it. And, two, that wasn't in

8 |the papers.

9 MS. SAMPSON: Notice of hearing. We can pull
02:36:10 10 |it up. But, I mean, this -- the Court stayed on top of

11 |this, I mean, as we put this together and made sure we

12 |did everything we were supposed to do to make sure

13 |everyone got notice of everything we did.

14 And then there was no -- due process was given
02:36:30 15 |right down the line. And if they're going to claim

16 |that they didn't get notice of something, I mean, I'd

17 |1ike to see proof of that because it's just -- it's
18 |just not -- not accurate.
19 MR. FINK: Well --
03:07:54 20 (Multiple speaker cross-talk)
21 MR. FINK: I'm sorry, Peggy.
22 I can't prove something I don't have. So I'm

23 |telling you right now on the record I'm looking at my
24 |database. I don't have it. Again, my office has been

02:36:57 25 |known --
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THE COURT: And when you're saying --
(Multiple speaker cross-talk)

THE COURT: When you're saying --

MR. FINK: More importantly --

THE COURT: -- "I don't have it," are you
saying you don't have notice of the default judgment
prove up hearing; is that it?

MR. FINK: I'm saying -- I'm saying two
things, Judge.

One is that Mr. Sampson never talked about
this particular issue in any of his papers as far as
serving the defendants or serving my client with the
notice of the proceedings, number one.

And then number two, is I'm looking right now,
and I don't see that I have it. Again, that I have --
that I do have the actual notice. So I'm talking about
two things.

Had he addressed that in his papers we would
have -- I would have tried to find and see if we did
have it somewhere and it's just misfiled.

But as I'm looking at my Russo database, it's
not there. I have the notice of entry of order. That
I have. But I'm not seeing that I have the --

MS. SAMPSON: It was issued by the Court. It

was issued by the Court pursuant to what the Court does
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02:37:52 1 |now in notices of hearing. Went out on October 31st,

2 12019, at 4:17 p.m. from the Court from the clerk.

3 Notice of hearing. Please be advised

4 |plaintiff's application for judgment by default has
02:38:05 5 |been set for hearing on December 17, 2019, 9 a.m., RJC,

6 |Room 3H. And then it gives the address the Regional

7 |Justice Center.

8 So, I mean, it's right in the court records.

9 |They had notice of the hearing --

02:38:17 10 MR. FINK: Okay.
11 MS. SAMPSON: -- of the hearing.
12 MR. FINK: Thank you. Actually, I do have

13 |that. So thank you, David. I appreciate that.

14 But more important, Judge, this wasn't argued
02:38:25 15 |in the papers. But I'll -- I'll apologize for

16 |interrupting, and I'll stop talking.

17 MS. SAMPSON: Okay. Well, at this point the

18 |issue they have is that their request to set it aside

19 |for mistake, inadvertence, or newly discovered evidence
02:38:42 20 |was not brought within six months of them getting

21 |notice of entry. I assume there is no objection, no

22 |issue, no question they received notice of entry of the

23 |judgment. And they saw how it was worded, and they saw

24 |what it was, and they saw it was against these

02:38:55 25 |gentlemen as individuals on December 19, I'm sorry,
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02:38:58 1 |December 17, 2019.
2 And they've never received -- (telephonic
3 Jaudio glitch) -- so they had it and, unfortunately, for
4 |Sunrise is you have 60(c) (1) that says you can't bring
02:39:12 5 |a motion to set aside or amend the judgment or for
6 |relief from a judgment more than six -- from a stay for
7 |neglect or anything like that, unless it's withing six
8 |months of them getting notice of entry. And they just
9 |never did that.
02:39:25 10 And so they come in, and they say, Well, I
11 |guess, set it aside for clerical error. Well, there is
12 |no clerical error. The judgment is entered against
13 |Duslak and Sesman exactly as requested in the
14 |application for default judgment. Sunrise did not
02:39:42 15 |oppose. So I -- I can understand if it said this
16 |judgment is against Duslak and Sesman as employees of
17 |Sunrise. They would have some reason to complain and
18 |issue and say, Well, hold on. There is a clerical
19 |issue here. But it doesn't say that. We say wel're
02:39:58 20 |taking our judgment against these gentlemen. We
21 |reserve all rights against these gentlemen. And our
22 |judgment is against these gentlemen.
23 So then they mention in the motion, they say,
24 |[Well, the motion -- the judgment is void. But they

02:40:11 25 |don't indicate how it's void. And we have case law
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02:40:15 1 |from the Nevada Supreme Court misty Management versus
2 |District Court that says it's void if the Court didn't
3 |have jurisdiction over the individuals or over the
4 |subject matter which is clearly not the case.
02:40:27 5 And, I mean, the Court had jurisdiction.
6 |These were all Clark County residents at the time the
7 |incident took place. And it involves a negligence
8 |premises liability. The Court has jurisdiction over
9 |the people and the subject matter. And they don't even
02:40:41 10 |argue that it's -- that it's somehow -- that there's an
11 |issue with jurisdiction. So it's clearly not the case.
12 Then, I think 60(b) (4) -- (5) says, well, if
13 |it's been satisfied or released. Well, certainly
14 |that's not -- certainly -- definitely not been
02:40:57 15 |satisfied. That's for sure. And it hasn't been
16 |released either. Because, again, as I mentioned
17 |before, the agreement even says if there's anything in
18 |here that impacts or releases at all any of Dr. Russo's
19 |claims against these gentlemen, it's null and void.
02:41:11 20 And so now they've turned to this catchall.
21 |But under the catchall, it has to be some grounds
22 |that's different than what's already enumerated. You
23 |can't say we made a mistake, and we didn't bring it
24 |within six months. So now that we're more than six

02:41:27 25 |months out, we want to come in under -- under, what is
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02:41:31 1 |it, 60 -- 60(b) (6) or, yeah, (6) I think. No. It's
2 |got to be something different. And there is nothing
3 |different.
4 This is just a simple issue of Sunrise
02:41:40 5 |apparently didn't view the evidence, didn't realize
6 |that these gentlemen, in fact, were their employees, so
7 |they never defended them. And as a result, default
8 |judgment got entered.
9 They could have within the first six months
02:41:52 10 |come in and said, Hey, we want to undo it. The Court
11 |could have heard that.
12 But you can't come in a year later. I mean,
13 |60(d) (3) -- not 60(d) (3) -- 60(c) -- 60(c) (1) makes it
14 |very clear you can't bring this motion this late.
02:42:10 15 And so, you know, at this point in time, I
16 |think Sunrise has tried to claim now, Well, this was an
17 |important fact in the settlement that these guys were
18 |not employees, but they didn't even bring it up when we
19 |put the settlement on the record. They didn't even --
02:42:28 20 |show me at any point in time before the venire panel
21 |was dismissed where they said, We want -- we have an
22 |issue with whether they're employees or employers or
23 |not. They didn't say any of that.
24 Instead, what they said was that they agreed

02:42:42 25 |with me when I said this settlement will not affect my
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02:42:45 1 |client's rights against these gentlemen in any way,
2 |shape, or form. And the settlement won't affect my
3 |client's rights against in any way, shape, or form.
4 |And they agreed, Judge. That's the deal they made with
02:42:55 5 |the venire panel in the hallway. That's the deal they
6 |now need to stay, stick to now that they see -- now

7 |that the jury has been dismissed.

8 And so there's just -- there's no grounds
9 |anywhere. And if they want to argue in the federal
02:43:10 10 Jcourt case that they're Advanced -- these guys are

11 |Advanstaff employees, or they want to argue some other
12 |justification for what they've done, they can raise all
13 |that in the federal case.
14 But in this case, when we reached a
02:43:22 15 |settlement. I made it clear from October 18th, 2019,
16 |this settlement does not affect my client's rights
17 |against these gentlemen. And Sunrise agreed.
18 And so I don't know any additional questions
19 |the Court has. But we also did raise the Doe versus La
02:43:39 20 |Fuentes case that -- and that is something also that
21 |[Mr. Fink agreed in the November 7 hearing. He said,
22 |Look, even though they're independent contractors, they
23 |still may have rights to coverage.
24 And that's all we've asserted in the dec

02:43:54 25 |Jaction, Judge. And there is two grounds under which
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02:43:56 1 |even someone with -- and that is with the Doe versus
2 |La Fuentes. You can have the contractual label of
3 |independent contractors and yet still qualify for
4 |coverage as an employee.
02:44:09 5 And there's two ways they do that. One is
6 |under the plain language of the insurance policy
7 |itself. I mean, the QBE policy flat out says that the
8 |covered employees includes any natural person in the
9 |service of Sunrise, who Sunrise compensates and whom
02:44:27 10 |Sunrises directs what they've done.
11 And that was what our counterclaim said was
12 |under the plain language of the insurance policy,
13 |because I know -- I know QBE raised some issues. Set
14 |this aside because of claims we were making in the dec
02:44:40 15 |action.
16 We're not making those claims by the way. The
17 |initial counterclaim said that they qualify under the
18 |policy, under the definition of the policy, and then
19 |made some references to employee.
02:44:51 20 And then we also have again from Doe vs.
21 |La Fuentes that the economic realities test sets out --
22 |and in the counterclaim set out various details in the
23 |economic realities test. Said these are the factors.
24 |And here's how it falls in favor of them qualifying as

02:45:09 25 |employees under the economic realities test.
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02:45:11 1 But the issue now is moot because when Sunrise
2 |brought -- or I'm sorry. When QBE brought up it to my

3 |attention and said, Hold on. These -- you've mentioned

4 |in here you called them employees.
02:45:23 5 I said, You know what, I'll just withdraw
6 |that. I think it was eight days after we filed it, and
7 |this was over the Christmas holiday even. We withdrew
8 |the allegation that they were employees. And then
9 |within 20 days we withdrew the whole counterclaim.
02:45:34 10 So at that point, you know, it's -- my client
11 |is not going to claim they're employees. They'll say,
12 |Look, we got a judgment against them as individuals
13 |because Sunrise told us they were independent
14 |contractors.
02:45:45 15 And now, in the dec action we can determine,
16 |and the Court can determine, whether that was an
17 |appropriate thing or whether under Century Surety vs.
18 |Andrew the carrier has breached its duty to defend and
19 |now is responsible for paying that judgment.
02:45:59 20 And so I know your Honor asked the question
21 |how does it impact the settlement. I think it just
22 |leaves us back on October 18th doing the settlement we
23 |placed on the record. Which was my client reserves all
24 |rights against these gentleman. And there was no

02:46:14 25 |discussion and there is no discussion about employees
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02:46:16 1 |or contractors or anything like that.
2 I don't think they have a right to ask for
3 |Janything that wasn't on the record before the jury
4 |venire was dismissed. So I don't know if the Court has
02:46:27 5 |additional questions, I'd be happy to answer.
6 THE COURT: I don't have any questions,
7 |[Mr. Sampson. I don't have any additional questions at
8 |this time.
9 Mr. Fink.
02:46:44 10 MR. FINK: Thank you, Judge. I got a lot to
11 |unpack through that. I'm going to try to get through
12 |this as quickly as I can.
13 One, I'm amazed that the plaintiff's counsel
14 |is not putting this entire thing on us. As the Court
02:46:59 15 |is no doubt aware from reviewing the transcripts, and
16 |perhaps your memory is better than mine, is that it was
17 |Mr. Sampson who was the one that proposed the language
18 |that limited his claim to them being independent
19 |contractors. It wasn't me that proposed it.
02:47:14 20 So when he says that we enticed his client to
21 |sign this agreement, it's a -- it's a convenient memory
22 |as to how things happened. It's a convenient way to
23 |put it.
24 Mr. Sampson also talks about a number of, what

02:47:27 25 |he called, facts that have arisen after the settlement.
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02:47:31 1 |I'm not in the federal action, but from what I
2 |understand it's a very charitable review of what's been
3 |going on.
4 And the only evidence that that has come up
02:47:43 5 |that this Court has seen that I'm aware of that's been
6 |disclosed in the federal action and where the records
7 |from this -- from that company, the PEO company which I
8 |don't have the names in front of me, that was the
9 |subject of Mr. Sampson's third supplemental -- or
02:48:02 10 |second supplemental opposition to our motion to set
11 |aside.
12 And as the Court can see from reading that,
13 |it's pretty clear that if that document is accurate,
14 |Sunrise didn't pay Mr. Duslak and Sesman. That
02:48:18 15 |Advanstaff company that -- the Advanstaff company did
16 |on behalf of PW James.
17 So Sunrise -- the name Sunrise is on that
18 |document, but it's pretty clear what it says. And so
19 |it's -- and I understand why Mr. Sampson would want to
02:48:30 20 |read it the way he does, but that's not the way you
21 |read it. And I think the Court can see that too.
22 We talked about the fact that our motion
23 |really is based on I think for the Rule 60 -- 60(b) (6).
24 |Any other reason that justifies release. And

02:48:48 25 |Mr. Sampson says that, well, that's going to mean
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02:48:51 1 |something different than the grounds that might be
2 |discussed in (1), (2), (3), and (4), or
3 1(b)(1)(2)(3)(4), but I don't know if there's any law
4 |that says that.
02:49:00 5 But if you're looking for, quote, "any other
6 |reasons that justifies relief," all you got to do is
7 |read the record that Mr. Sampson just made in the last

8 |45 minutes as to why it justifies relief that be set

9 |aside.
02:49:14 10 I found it interesting that he said that in
11 |the -- in the pleadings that, I haven't seen these, but

12 |the pleadings that Duslak and Sesman's counsel did in

13 |the federal action said that, well, they didn't think

14 |they can put it aside because it would be a Rule 11
02:49:27 15 |violation.

16 Again, the Court needs to see that for what it

17 |is. I know the Court does see it for what it is. And

18 |it's a more -- I'm more convinced by that statement

19 |that this whole thing was set up as opposed to just a
02:49:38 20 |happy coincidence.

21 I can tell you that if somebody had a default

22 |judgment against me under any circumstances for

23 |25 million you can bet I'd be doing everything I could

24 |to get that set aside. Well, and on the other side of

02:49:52 25 |it, I'd be trying to get somebody else to pay it.
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02:49:55 1 So they've certainly done number two, but they
2 |haven't done number one. And that absence says
3 |everything that this Court needs to do. And that
4 |certainly, again, supports why under Rule 60(b) (6) any
02:50:07 5 |other reason that justifies relief.
6 Mr. Sampson talked a lot about the settlement
7 |agreement. Again, it's just so intertwined. He wants
8 |the Court to completely ignore the stipulation that he
9 |proposed, and then we signed, that they were
02:50:26 10 |independent contractors. That for the purposes of this
11 |litigation, for all purposes of this litigation. All.
12 |Under the Black's Law Dictionary tells us what "alln"
13 |means. For all purposes they're independent
14 |contractors.
02:50:39 15 So if we go through everything he's saying
16 |including the severance clause that says sever out the
17 |illegal, invalid, or unenforceable provisions, which
18 |this stipulation is none of those three. But it points
19 |to other language and says that -- basically says that
02:50:54 20 |it's voided.
21 All it says to me, Judge, is that he never had
22 |any intention of complying with this stipulation that
23 |he proposed himself, never had any intention of
24 |complying with it.

02:51:11 25 He goes through a lot of the records, at
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02:51:15 1 |least -- at least the parts that benefit him, from the

2 |October 18 hearing and I think the November 7th

3 |hearing.

4 I'll point out again, this is part of the
02:51:24 5 |Jother motion, but I think it's Rule 750 as far as to

6 |enforce the settlement. I was pretty clear I didm't

7 |have my client's consent on any terms. We had the

8 |amount that we all agreed to. And it was Mr. Turt:zo

9 |who was representing Cox.

02:51:41 10 THE COURT: I mean --
11 MR. FINK: Who said --
12 THE COURT: Mr. Fink, I don't want to cut you

13 |off. We're going to take a break right now for just 15

14 |minutes.

02:51:47 15 MR. FINK: Sure.
16 -o00o-
(Recess)
17 -o0o-
18 THE COURT: All right. I guess, we can go

19 |back on the record. 1Is everyone here that's noted
03:07:23 20 |their appearance? I just want to make sure. Are we

21 |ready to go?

22 Mr. Fink.
23 MR. FINK: I'm ready.
24 MS. FUNAI: Julie Funai for Mr. Scarcelli,

03:07:36 25 |yes, your Honor.
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MR. FINK: All right, your Honor. Tha
I want to go back and talk real briefl
about Rule 60. So Rule 60(b) (6), again, has an
reason that justifies relief, getting relief fr
judgment or order. And the timing of that moti

Rule (c) (1) has to be made within a reasonable

served. The HOA was served with Duslak and Ses

third-party complaint in the federal action on

But more important, under Rule 60(d) o
as important says other powers to grant relief.
Rule, Rule 60 does not affect the judgment's fi

I'm sorry. That's the wrong one. Under (d), O

Court's power to, One, entertain an independent
to relieve a party from a judgment, order, or
proceeding.

So Rule 60, despite there being timefr

mistake, inadvertence, surprise, excusable negl
newly discovered evidence or fraud. Those time
limitations do not apply to Rule 60(b) (6).

And this Court has broad discretion.

And, again, as I pointed out that we were

January 21st, which is the same day that this motion

was filed. So, again, hard to be any faster than that.

Powers To Grant Relief. This rule does not limit a

bring motions under (b) (1), (2), and (3), which is

nk you.

y again

y other

om a

on under

time.

man's

r just
This
nality.
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action
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03:09:07 1 |has broad discretion -- and I'm paraphrasing here -- to
2 |right a wrong. And the wrong is, again, everything
3 |you've heard so far related to the settlement
4 |agreement.
03:09:19 5 Going back to some of the things that
6 |[Mr. Sampson discussed.
7 He mentioned, if I heard him right, that he
8 |said that there are W-2s in the federal action that are
9 |going -- that are going to support the fact that Duslak
03:09:32 10 |and Sesman are Sunrise employees. I think that's what
11 |he said.
12 It's my understanding that despite Duslak and

13 |Sesman's claim that they have W-2s, they have not

14 |produced those at any point. And may not produce them
03:09:48 15 |because -- maybe because they don't exist.

16 Especially since the Court --

17 (Multiple speaker cross-talk)

18 MR. FINK: Go ahead.

19 MS. SAMPSON: My comment earlier was we

03:09:56 20 |anticipate there would be W-2s produced.
21 MR. FINK: Thank you. So I want to thank you
22 |for correcting me, Dave.
23 But as I understand it though, Duslak and
24 |Sesman's counsel have been claiming and asserting that

03:10:09 25 |they have W-2s. And it's my understanding that they
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03:10:12 1 |have yet to produce those W-2s. And what I'm telling
2 |the Court, it's my understanding that from the things
3 |that have been done after this case that those --
4 |there's not going to be a W-2 from Sunrise to them that
03:10:25 5 |exists.
6 And it's, again, important to point out, and
7 |I've said this a couple times, but I want to be clear
8 |on this since we're going through it in a progression
9 |that there was never a claim made in this case by
03:10:38 10 |plaintiff that Duslak and Sesman were Sunrise's
11 |employees.
12 And Mr. Sampson rather briefly pointed to his
13 |amended complaint. And I want to read the language in
14 |there what it actually says. The only language that
03:10:56 15 |even comes close to asserting that they were employees

16 |or that anyone was an employee is paragraph 20 that

17 |says --

18 I'll go slow as I can, Peggy.

19 "At all times herein concerned or relevant
03:11:15 20 to this action the defendants, and each of

21 them, acted by and through their duly

22 authorized agents, service -- servants, workman

23 and/or employees then and there acting within

24 the course and scope of their employment and
03:11:33 25 scope of their authority for the defendants and
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03:11:35 1 each of them.n"
2 So what that was saying is that the defendants

3 |that were named which were Cox, IES, Sunrise, Kevin
4 |Bushbaker, PW James, Chris Scarcelli,
03:11:53 5 |S-C-A-R-C-E-L-L-I, Richard Duslak, Justin Sesman and
6 |J&G Lawn Maintenance were acting through their
7 |employees, agents, servants, et cetera. So that's the
8 |only thing in the complaint even mentions it other than
9 |talking about Does.
03:12:11 10 So again, consistent with what I've been
11 |saying all along. There was never an allegation that
12 |Mr. Duslak and Sesman were Sunrise employees. So there
13 |was never any investigations done on that, again, other
14 |than to support the motion for summary judgment that
03:12:29 15 |Sunrise filed that they were not responsible for the
16 |alleged negligence of their independent contractors
17 |which are Duslak and Sesman.
18 And as I pointed out several times before that
19 |plaintiff, even in response to that motion, never said,
03:12:48 20 |no, no, wait a minute. These guys are your employees.
21 |So, of course, you're responsible for them.
22 So even under EDCR 2.20, I would say that's
23 |waived too, but we don't even need to get this because
24 |we have an agreement.

03:13:02 25 And plaintiff keeps talking about, Well, we
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03:13:05 1 |have this October 18th hearing, October 19th hearing.

2 |There's four of them. October 18, October 19,

3 |[November 7, November 8th.

4 What's important is that pervasive throughout
03:13:16 5 |these hearings is the Court saying, Look, you don't

6 |want me, Mr. Sampson, to go and enforce a settlement

7 |that you think was put on the record on October 18

8 |because that's got all sorts of problems potentially.

9 |You're better off with finality and you're better off
03:13:36 10 |with having a written agreement. Well, that's what we

11 |did.

12 We have a written agreement. So all of

13 |[Mr. Sampson's arguments related to what was or was not

14 |said on this October 18 hearing are irrelevant because
03:13:51 15 |we have a written agreement. That's the settlement.

16 |[Not October 18th. Not October 19th. Not November 7.

17 |Not November 8.

18 But more important, as I've said in the papers

19 |that the hearings on October 18 and 19 are enforceable
03:14:06 20 |under Rule 7.50. There is no indication that they

21 |weren't reduced to a minute order. There's nothing in

22 |writing signed by the parties.

23 I certainly said, and I was very clear that I

24 |did not have my client's consent on the terms said on

03:14:27 25 |the amount. And that's the only thing we agreed on,
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03:14:28 1 |everybody agreed on was the amount on the 18th.
2 And I don't want to put words in either
3 |[Mr. Scarcelli's or Bushbaker's counsel, but one or both
4 |of them said the same thing. They need to talk to

03:14:39 5 |their client.

6 And again, Mr. Turtzo on one of the hearings,
7 |early hearings, and we cited this -- I think it was

8 |October 18 -- that this will all be reduced to writing.
9 So there's really -- it's amazing to me the

03:14:51 10 |amount of paper and air we've wasted talking about what
11 |was agreed or not agreed to during the hearings when
12 |the settlement that we should be talking about is in
13 |the written agreement.
14 So with respect to the written agreement,
03:15:09 15 |again, I find it absurd that Mr. Sampson says that,
16 |Well, the HOA enticed him to sign this agreement
17 |knowing that we were always going to argue that
18 |regardless of what the language says in there that,
19 |hey, these guys are released; right?
03:15:32 20 Again, I'll point out that it was Mr. Sampson
21 |that suggested the language that's in the addendum
22 |written in the supplement. And there was a little
23 |soliloquy on that in the Court. Mr. Sampson read the
24 |settlement, not all of it, in the November 7 hearing.

03:15:49 25 |So I want to read the rest of it because I think it's
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03:15:51 1 |important.

2 So he talked about -- so I said -- after he

3 |brought up the whole issue with getting into the

4 |stipulation on page 40. I said, "Mr. Sampson made an
03:16:07 5 |interesting suggestion."™ This is page 40 lines 4,

6 |starting line 4. "Mr. Sampson made an interesting

7 |suggestion that I'd like to think about and that may

8 |work. That if we state for the purposes of this

9 |litigation they weren't employees, that may take care
03:16:20 10 |of all this. I would just need to run that by my

11 |people, but that may take care of all of our concerns

12 |at that point. Then we can -- we can be done.
13 "THE COURT: How's that, Mr. Sampson?
14 "MR. SAMPSON: It was my suggestion, so I

03:16:35 15 |still totally agree with it.n"
16 Mr. Sampson goes on to say: "T would ask -- I
17 |would ask just Mr. Fink has made a couple of comments
18 |today, and I think the Court also echoed them, along
19 |the lines of Duslak and Sesman, all rights against
03:16:48 20 |them, anybody who insures them, you know, all of those
21 |are preserved. They're not affected.n
22 And Mr. Sampson read that -- read that when he
23 |was making his claim.
24 But here's the important part. You go down to

03:16:59 25 |page 41. And this is what the Court said. Page 41
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03:17:02 1 |line 3.
2 "And I think he has no problem with that
3 |because that was his idea. You know, so regarding the
4 |fact that if they're independent contractors there's no
03:17:11 5 |waiver of the right to seek coverage for this case. I
6 |mean, I get that based on the insurance policy, and no
7 |big there.n"
8 That's the issue. And when I kept saying
9 |that, Hey, if he can get coverage under the QBE policy
03:17:28 10 |or any other policy or them being independent
11 |contractors, good for him. And I might have even said
12 |"good for him" on somewhere on one of the transcripts.
13 So that was what leads to this stipulation
14 |that's part of the settlement agreement that
03:17:44 15 |Mr. Sampson wants to just ignore. And he points to
16 |other language in there.
17 So all that says to me is either he agrees
18 |that the stipulation was what we agreed to. And he's
19 |saying that for all purposes of this litigation they're
03:17:58 20 |independent contractors which means they're exclusively
21 |not anything else.
22 We have a problem. And so when we talk about
23 |it again, this is part of the motion work on the
24 |settlement agreement, but we have an issue. And I

03:18:14 25 |would say all -- based on that I would say all the
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03:18:17 1 |representations that Mr. Sampson made when we were
2 |trying to get the settlement agreement done baseless.
3 So under a contract interpretation, either my
4 |client was induced by fraud to sign this agreement
03:18:31 5 |because Mr. Sampson had no intention of ever complying
6 |with the stipulation that he himself suggested.
7 Or it's unilateral mistake that my client
8 |entered into this contract based upon mistake as to

9 |what we thought Mr. Sampson was proposing and stating

03:18:49 10 |to, or it's a mutual mistake -- mutual mistake. Pardon
11 |me.
12 Either way, under contract principle that says

13 |this settlement agreement has got to be set aside, and
14 |not just for the HOA, everybody. Because this
03:19:00 15 |settlement was based upon these core issues.
16 And Mr. Sampson has an interesting
17 |recollection as to everybody's fault, at least what he
18 |asserted was everybody's fault related to this
19 |incidence, this alleged incident. That it was really
03:19:23 20 |Duslak and Sesman who created this problem. And that's
21 |why he took a little bit from the HOA. Well, that
22 |wasn't exactly the way it played out as to why Cox paid
23 |more. But the fact of the matter is everybody's
24 |settlement was based upon the terms of this agreement.

03:19:40 25 And if Mr. Sampson is now going to invalidate
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03:19:43 1 |any of the terms of the agreement, again, based on
2 |other fraud or unilateral mistake or mutual mistake,
3 |it's got to be set aside too.
4 But at the very least, what it shows you is
03:19:56 5 |that the basis for him being able to continue on with
6 |this case against Duslak and Sesman -- against
7 |[Mr. Duslak and Mr. Sesman was based upon the settlement
8 |agreement.
9 So I'd say at the very least, this Court has
03:20:26 10 |ample reason under Rule 60 to set aside the judgment,
11 |which would make Mr. Duslak and Mr. Sesman thrilled.
12 |Because now they don't have a worry about a $25 million
13 |judgment. And I'd love to hear their counsel come in
14 |and say, yeah, that would be great. That would be the
03:20:43 15 |best thing for us. But no. We're not -- I was
16 |corrected by Ms. Splaine. I think I said that they're
17 |asking for $118 million. They're asking for
18 |180 million from the HOA, which is why the HOA has an
19 |interest in this entire thing.
03:20:59 20 So if the Court at the very least sets aside
21 |this default judgment, which again the HOA is
22 |apparently the only party that cares about it, then
23 |Duslak and Sesman can defend themselves against these
24 |allegations. And then they can deal with what's --

03:21:14 25 |what's covered or not after the fact.
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03:21:17 1 Unless the Court has any other questions of me
2 |on this particular issue I've got nothing left to add.
3 THE COURT: For the record, sir, I don't have

4 |any additional questions for you on this issue.

03:21:34 5 MR. FINK: Thank you, Judge.
6 THE COURT: Yes.
7 MS. SAMPSON: Your Honor, your Honor, again --
8 THE COURT: Yes.
9 MS. SAMPSON: =-- it was our motion to compel,

03:21:38 10 |so I believe we ought to get a reply, an opportunity to
11 |reply on that with all these things that have been
12 |said.
13 THE COURT: And you can. And I just want to
14 |be really clear on this because I realize that these
03:21:52 15 |are really big issues for all the parties involved in
16 |this litigation. I get it.
17 And before I render a decision, I'm going to
18 |go back, review all the points and authorities, all the
19 |supplements, everything.
03:22:05 20 Just as important too, and I think this is out
21 |of fundamental fairness, and I'm also -- before
22 |entering a decision in this case, I will deal
23 |specifically with the motion to intervene. And I don't
24 |mind saying, but my mind is pretty much open on that.

03:22:23 25 |I'11l issue a decision. If I issue a decision there
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03:22:26 1 |where I hypothetically granted the intervention, I
2 |would give counsel an opportunity to comment as far as
3 |his joinder is concerned, and we'd come back.
4 I realize time is of the essence, and we'll
03:22:38 5 |get this done very quickly.
6 And here's my point. And I think it's been
7 |difficult for all of us over the last year or so to
8 |function at the level you're used to, you know, because
9 |we've had COVID. And it's impacted us all in many
03:22:53 10 |different ways.
11 From a personal perspective, next weak will be
12 |the first time I will be in chambers regularly for
13 |almost a year. And I don't mind saying that. And the
14 |reason why that's important from my perspective, I can
03:23:06 15 |tell you this, when I go back and review this, start
16 |reviewing the points and authorities in this case, I'm
17 |going to read the cases that have been suggested by
18 |counsel. Just as important too, I'll take -- do a
19 |little research on Rule 60 and so on.
03:23:22 20 And remember this too. If I have a question,
21 |[I'm not going to make a decision based upon a case that
22 |has not been discussed. I'm not. But if I have a
23 |question for you on that, I'll ask for additional
24 |supplementation on that issue.

03:23:36 25 And so I just want everyone to know
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03:23:40 1 |specifically what I'm going to do. Because I don't

2 |want to cut anyone off.

3 And, Mr. Sampson, if you want to comment, of

4 |course, you can, sir. It's a big case. It's a big
03:23:48 5 |issue right now. I get that. And I get the importance

6 |of it for everyone. And so I just wanted to tell you

7 |what I'm going to do.

8 And with that in mind, Mr. Sampson, anything

9 |else you want to add, sir? I know you wanted to -- you
03:24:01 10 |had a few additional comments based upon what Mr. Fink

11 |had set forth on the record, sir.

12 MS. SAMPSON: Yes, your Honor. Thank you.

13 So first of all, this idea that I was the one

14 |that brought up that it was somehow an important
03:24:18 15 |distinction as to whether they were employees or

16 |contractors, that's absolutely not true. It wasn't

17 |discussed at all, again, in the October 18, 2019,

18 |hearing when we put the deal -- when we put it on the

19 |record.
03:24:31 20 And Mr. Fink has made the comment and, again,

21 |the aspersions -- Mr. Fink and I have gotten along

22 |pretty well. Lately I got ratcheted up a little bit in

23 |this last little comment by Mr. Fink. I'm going to try

24 |not to respond in common. When Mr. Fink says that in

03:24:50 25 |the October 18, 2019, hearing he made it clear he
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03:24:53 1 |didn't have authority, Judge, that is not true. And I
2 |urge you to read the October 18, 2019, transcript
3 |because you'!ll see bottom of page 5 starting at line
4 |24. This is Mr. Fink talking. "Your Honor, we have as
03:25:08 5 |of last night about 4:30, 4:45 we have a global
6 |settlement involving all the parties that are
7 |involved."
8 He didn't say I don't have authority. He
9 |didn't say I got to check with my client. 1In fact, I
03:25:21 10 |ran, since we had the 15 minutes, in the break I went
11 |to the index and looked to see if the word
12 |"authority" -- well, first of all, I read through the
13 |entire transcript and didn't see where he says anything
14 |about I don't have authority. I got to check this out
03:25:34 15 |with my client first in order to approve these terms.
16 |I didn't see that anywhere. I don't think the Court
17 |will see that anywhere.
18 And then for completeness sake I went to the
19 |index. Looked up the word "authority" to see if -- or
03:25:44 20 |"checked with my client"™ and I didn't see that
21 |anywhere.
22 So when he says that somehow this
23 |discussion -- and just think about it, your Honor, I'm
24 |not about to let the jury leave, let the venire panel

03:26:01 25 |go home unless we've got a deal. I'm not going to have
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03:26:04 1 |it, well, maybe we have a settlement and maybe we
2 |don't. If -- I'm not going to do that. And I would
3 |never do that. And I didn't do that in this case.
4 We had an agreement. And that's where
03:26:16 5 |Mr. Fink says at the bottom of, it was page 4, we
6 |got -- we got a global settlement.
7 Was no -- the only thing that was up in the
8 |air at all looking at the bottom of page 5 was the

9 |parties did indicate that Sunrise would be seeking a

03:26:30 10 |motion for a good-faith determination. But that was
11 |it.
12 There was no we got to check on the terms.

13 |And I'm not sure if my client will agree. And if they

14 |said anything remotely like that, I would have said
03:26:41 15 |bring the venire panel back in then. Because it's

16 |either done or it's not. I'm not having it fall apart

17 |later.

18 And so, no. This idea that there ought to be

19 |an employee, that I somehow proposed the employee
03:26:51 20 |distinction didn't come up at all in October. Then on

21 |[November 7th; Mr. Fink brought up the issue. He said I

22 |want them released if they're employees. That was the

23 |very first time he said anything. This is like a

24 |month, three-some weeks plus after we had done the deal

03:27:06 25 |and placed the terms on the record.
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03:27:08 1 Mr. Fink is now saying, Wait, I want -- I want

2 |some issue if they're employees or independent

3 |contractors. Never been discussed before.

4 And so he was the one that brought it up. I
03:27:17 5 |was trying to propose a solution. And I didn't know if

6 |Sunrise would agree to it or not. But as I was

7 |standing there at the hearing, I said I have an idea.

8 |[My idea is, what if we agree they're not employees

9 |lor -- I'm sorry, yeah. What if we agree they're not
03:27:34 10 |employees so long as my client still retains all rights

11 |against them. That's what they want to keep ignoring.

12 |They want to pretend like I never said that, and I

13 |absolutely did every time it came up.

14 They keep wanting to say we said -- we agreed
03:27:49 15 |they're employees, period. ©No. I didn't say they're

16 |not employees, period. I proposed let's agree. And

17 |[Mr. Fink just read part of it. We'll agree they are

18 |not employees, but, again, so long as my clients

19 |preserves all rights against them no matter what.
03:28:02 20 That's what I proposed. And that's -- and

21 |they can even agree to it on the 7th. They said --

22 |Mr. Fink said, Let me think about that. I want to

23 |consider it. That's the portion Mr. Fink just read to

24 |you. And then when we put the agreement together, if

03:28:16 25 |you'll read in the agreement, again, the bottom of
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03:28:18 1 |page 4 paragraph 4 subsection (2) in all capital
2 |letters that if there's any language anywhere that is
3 |contrary -- I'm sorry. If there's any language
4 |anywhere that could be read to in any way impact
03:28:32 5 |plaintiff's rights against Duslak and Sesman that's
6 |deemed null and void.
7 And Mr. Fink for all the comments he just made
8 |didn't even discuss that. All he said was, well, the
9 |fact that he said it's deemed null and void indicates
03:28:45 10 |to me that maybe there was some fraud working from the
11 |very beginning. Well, there is no fraud, Judge.
12 I'm not violating this agreement. Even now
13 |I'm not claiming they're employees. I've not claimed
14 |they're employee. I discussed how they would qualify
03:28:57 15 |for employment status under the contract, which is
16 |exactly what Mr. Fink and I and your Honor discussed.
17 |And so I discussed that. And I discussed how they
18 |would qualify as employees for coverage, for purposes
19 |of coverage under the economic realities test. But I
03:29:12 20 |have never called them Sunrise employees. Again,
21 |outside of that pleading where I'm discussing it under
22 |the contract and under the economic realities test.
23 And to the extent that was pled at some point
24 |and the alternative upon information and belief, it's

03:29:27 25 |been withdrawn. It's gone. It's not something I'm
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03:29:30 1 |doing. So for them to come in and say I've got some

2 |plan to violate anything, I've withdrawn that. I've

3 |taken that back. I'm not -- I'm not making any

4 |lallegations of them being employees at this point in
03:29:41 5 |time. And I don't intend to.

6 The Court is going to look at the factors and

7 |make a decision based on whatever evidence is

8 |presented. And they're going to do that. But I've not

9 |done that.

03:29:51 10 In terms of Mr. Fink's argument regarding
11 |60(b) (6), he said, Well -- you know, seems to think
12 |that you can use -- my comment was you can't use

13 |60(b) (6) to try to get around to make an end run around

14 |deadlines that are set forth in 60(b) (1) through (3).
03:30:07 15 |And Mr. Fink's comment was, Well, I don't think that

16 |I've seen any authority about that.

17 Well, the authority is the statute. You

18 |cannot bring relief under -- from mistake, neglect.

19 |And that's all this is. This is Sunrise made a
03:30:19 20 |mistake. They thought these guys were not employees,

21 |and it turns out they were. They want it set aside

22 |because of that mistake and nothing else.

23 It's nothing I've done. It's nothing anybody

24 |in the -- the Cox or IES or Bushbaker or anyone else

03:30:33 25 |has done. This is Sunrise's mistake that they've made
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03:30:36 1 |apparently.
2 And they can't set it aside for these reasons
3 |a year after the judgment was entered. I didn't hear
4 |any justification from Mr. Fink in his comments just
03:30:46 5 |now as to why didn't you bring this up when you saw the
6 |application? You saw the judgment was going to be
7 |entered against these gentlemen as individuals. You
8 |didn't take any steps to stop that. You've got the
9 |notice of entry that said it was against these
03:31:00 10 |gentlemen as individuals.
11 You didn't ask in the first 28 days under
12 |59(e) to amend that. You didn't ask in the first six
13 |months to set it aside. He was fine with that
14 |language. And everybody -- nobody had any issue at all
03:31:13 15 |with the agreement or the language until Mr. Duslak and
16 |Mr. Bushbaker -- or Mr. Sesman answered the dec action
17 |that QBE chose to wait until November 2020 to file.
18 |And then when they said We believe we're employees, and
19 |all of a sudden Sunrise's mistake came to light.
03:31:32 20 That's why we had the delay here. It took
21 |them that long to realize the error. And now they're
22 |asking for relief under 60(b) (1) well beyond the
23 |six-month deadline, which they're not allowed to do.
24 And I think it's -- it's highly inappropriate

03:31:45 25 |for Mr. Fink to make allegations against me where he's

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
17A.App.3697



17A.App.3698
MARCH 3, 2021 RUSSO V. COX COMMUNICATIONS 91

03:31:48 1 |saying there is some kind of set up or comnspiracy. I
2 |can tell you right now I never met and never ever
3 |talked to Mr. Duslak and Sesman -- or Mr. Sesman or any
4 |counsel or anyone like that related to them until after
03:32:05 5 |the dec action was filed.
6 So they want to put this thing together that
7 |somehow we were all laying in the weeds or something.
8 |It's ridiculous. I can tell you that did not happen.
9 QBE chose to file its dec action when it did,
03:32:18 10 |and these actions have taken place as a result. And I
11 |resent this allegation of setting something up or fraud
12 |that was finally came out of Mr. Fink's mouth.
13 I absolutely resent that because it's not at
14 |all anything I've done. Especially when I've come in
03:32:34 15 |in the dec action and said, You know what, to the
16 |extent I referred to them as employees, I take it back.
17 |I withdraw it. I'm doing everything I can to abide by
18 |the agreement.
19 I'm not claiming they're employees. It's not
03:32:45 20 |my allegation. I've not changed anything at all. Now,
21 |in terms of the -- if you look -- again, take a hard
22 |look at that October 18, 2019, hearing because I
23 |believe under 7.5 it is enforceable when it's placed on
24 |the record. That it says specifically these are the

03:33:04 25 |terms.
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03:33:05 1 And I'm -- I'd like Mr. Fink to point us if he
2 |can to the transcript where he says I don't have
3 |Jauthority. This thing isn't done yet. 1In fact, your
4 |Honor even makes the comment that, Once Mr. Fink says
03:33:19 5 |we have a global settlement, your Honor, says, All
6 |right. That makes it moot; right?
7 And then the Court says -- I'm sorry. This is
8 |[Mr. Fink's comments: Well, we still need to have the
9 |Court determine the settlement is in good faith.
03:33:32 10 |That's all he says.
11 He doesn't say, Hold on. My client hasn't
12 |approved it. Hold on. I don't have authority. Wait,
13 |there's some terms that still need to be sorted out.
14 |Doesn't say anything of that.
03:33:43 15 Your Honor asked, This is going to make the
16 |trial moot; right? And he says, well, we still need to
17 |have the good-faith -- the Court determine the
18 |settlement is in good faith because of the further
19 |actions Mr. Sampson is going to take against the
03:33:52 20 |defaulted parties. And that's Duslak and Sesman.
21 |That's it.
22 There was no, I don't have authority. There
23 |was none of that.
24 And then I indicated, Yes, I agree. And as

03:34:01 25 |long as the settlement does not impact my client's
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03:34:04 1 |rights against these gentlemen in any way, shape, or
2 |form, we have a settlement. And everyone agreed to
3 |that. Now they want to turn around and say, no, it
4 |doesn't.
03:34:10 5 Now what -- and they accuse me of ignoring the
6 |referenced stipulation that says these gentlemen are,
7 |worked as independent contractors. And I'm not
8 |ignoring it. I'm abiding by it. My judgment doesn't
9 |say they're employees. My judgment is against them as
03:34:27 10 |individuals. My judgment can't say -- cannot say it's
11 |against them as independent contractors.
12 They're, I guess, if they had DS, as Mr. Fink
13 |put it, DS Lawn Service, I could have taken a judgment

14 |against that company. But there is no such company.

03:34:41 15 It's just these -- and we didn't sue any
16 |company. We sued -- as far as Duslak and Sesman, we
17 |sued Duslak and Sesman as individuals. And our

18 |judgment is against them as individuals, and it stands.
19 |There is no cause whatsoever to set it aside.

03:34:55 20 Now what Sunrise wants to ignore, and I'm
21 |waiting to hear from Mr. Fink what about this language
22 |that says, I mean, Mr. Fink is claiming, as I
23 |understand it, that this language of "as independent
24 |contractors" limits my client's rights against Duslak

03:35:13 25 |and Sesman.
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03:35:13 1 And then how do you explain then why you
2 |signed an agreement that in all capital letters that
3 |says if there's any language that could at all be read
4 |to impact Dr. Russo's rights against these gentlemen,
03:35:23 5 |it's null and void? How do you consider that
6 |independent contractor language anything other than
7 |null and void.
8 And then under the severance clause, the
9 |remainder of the contract survives. There's no other
03:35:33 10 |way to read it. There's no other way to look at it,
11 |especially when we put in all capital letters. I
12 |didn't try to -- again, if I'm trying to set somebody
13 |up, I'm doing a pretty horrible job because I came
14 |right out saying, it's in all capital letters right
03:35:46 15 |there in the agreement. We can call them whatever you
16 |want to call them, but my client maintains all rights
17 |against them. And if whatever we call them somehow
18 |impacts my client's rights, then it's null and void.
19 |And they didn't argue with me about it. They didn't
03:35:57 20 |fight me on it. They agreed to it. Signed off on it.
21 And that's what needs to stand that that
22 |language that they're claiming it effects my client's
23 |rights is null and void. And most of all, it's that my
24 |client retains and still retains all of his rights

03:36:10 25 |against these gentlemen.
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03:36:15 1 It's interesting the comment about setting the
2 |settlement aside. If the settlement agreement is set
3 |laside -- I mean, it could be set aside I suppose. I
4 |don't think there is grounds for it. 1I'll talk about
03:36:26 5 |in some of the case law in a second regarding that, but
6 |setting the settlement agreement aside does not mandate
7 |setting the judgment aside. The judgment stands.
8 We sent notice out. We let -- the Court let
9 |us -- and, I guess, I did misspeak before. I didn't
03:36:40 10 |notify them of the hearing date. The Court notified
11 |Sunrise of the hearing date. They knew about the
12 |hearing date. They knew judgment was entered. They
13 |knew these deadlines are out there. They didn't act in
14 |the timely fashion pursuant to 60(b) to set these
03:36:53 15 |matters aside.
16 And Mr. Fink all but admitted now, there is no
17 |reason outside of 60(b) (1), (2), or (3) to set this
18 |aside. There is no I learned a year later I was wrong
19 |about something, so now I want to fix it. 1In fact,
03:37:05 20 |that would seem to go to a textbook definition of
21 |60(b) (2) that says a newly discovered evidence.
22 I guess, we can query about whether or not --
23 |it just says newly discovered evidence that couldn't
24 |have been discovered in the ordinary course with

03:37:19 25 |reasonable diligence. So we can wonder whether that
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03:37:22 1 |would apply. Whether it applies or not, even if you
2 |bring some -- a motion, which this is, for newly
3 |discovery evidence, let's set this aside because of
4 |newly discovered evidence, you have to do it within six
03:37:31 5 |months of notice of entry. And they didn't do it.
6 And you can't use -- doesn't make any sense if
7 |we -- if you adopt Sunrise's interpretation of
8 |60(b) (6), then we might as well take an eraser to
9 |60(c) (1). Because when 60(c) (1) says you can't bring a
03:37:46 10 |[motion under 60(b) (1), (2), or (3) after six months,
11 |your Honor, holding the way they want you to hold you
12 |say, Well except you can't. We don't really mean that.
13 |We can just erase it. Because you just go under
14 |60(b) (6) I want relief under 60(b) (1). You can't do
03:38:01 15 |that. It's got to be some other issue.
16 They also reference 60(d) (1). Judge, this is
17 |not an independent action. This is the same case. So
18 |60(d) (1) is completely inapplicable. They haven't
19 |filed some independent action. I don't know that they
03:38:15 20 |even have any grounds to file an independent action.
21 |[Who knows? But no, you can't set the judgment aside in
22 |this action under any of the rules that are set forth
23 |by the Court.
24 But again, even if you set the settlement

03:38:30 25 |aside, the judgment still stands.
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03:38:32 1 And I think if your Honor were to say, Well,
2 |I'm not going to set the judgment aside because, again,
3 |it's beyond the six-month period. You didn't ask to
4 |amend it within 28 days. You didn't ask to set it
03:38:44 5 |aside in the first six months. I'm not going to set
6 |the judgment aside. I don't think they really want the
7 |settlement set aside because even they don't get
8 |protections.
9 I mean, I know none of the other defendants --
03:38:52 10 |I haven't heard any of the other defendants say they
11 |want to set it aside.
12 That's another interesting point too. You
13 |don't hear any of the other defendants coming in here
14 |and saying, Gosh, you know what. This was confusing.
03:39:01 15 |Or, you know what, yeah, Mr. Sampson is doing something
16 |improper. You don't hear them coming in saying there
17 |was no meeting of the minds. Everyone understood. And
18 |everyone else signed off on this same language. "My
19 |client retains all rights against these gentlemen no
03:39:16 20 |matter what they are."
21 And then when Mr. Fink says one of the things
22 |that was pervasive, well, the only thing that was
23 |pervasive, in each one of the hearings was me saying
24 |over and over -- in fact, I felt a little bad because I

03:39:28 25 |got so redundant in the motion papers because I did
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03:39:31 1 |mention it so many different times -- that this
2 |settlement will have no effect on any of my client's
3 |rights against these gentlemen.
4 That was the one thing I absolutely insisted
03:39:42 5 |on from the very beginning all the way through the
6 |written agreement that says, My client retains all
7 |rights. And if there's something that says he doesn't
8 |retain all rights, it's null and void.
9 I made that -- I made that very, very clear.
03:39:55 10 |We were retaining every single right my client had
11 |before this judgment, before the settlement took place.
12 |[We're going to continue to have those after. And
13 |everybody agreed. And they can't come back now a year
14 |later, and say, well, we didn't want to agree, so let's
03:40:09 15 |start all over again. You got to bring those motions
16 |within the right amount of time.
17 Now, Mr. Fink again pointed to the November 7
18 |hearing where, yes, after Mr. Fink raised the idea of
19 |there's an issue if they're employees, and I say, Well,
03:40:25 20 |then can we resolve it if we just agree they're not
21 |employees as long as my client retains all rights
22 |against them.
23 Mr. Fink said he wanted to think about it.
24 |And then later we codified in the agreement. We called

03:40:34 25 |them independent contractors. So long as we understand
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03:40:36 1 |that language does not affect my client's rights
2 |against them, and if it does, then that language is
3 |null and void.
4 Again, I'm not -- the judgment does not call
03:40:45 5 |them employees. It doesn't involve Sunrise. It's not
6 |against Sunrise. It's just we did exactly what I said
7 |we were going to do. And even Mr. Fink in the -- in
8 |the 10/18 hearing talks about these are further actions
9 |[Mr. Sampson is going to take against these defaulted
03:41:01 10 |parties. He knew exactly what I was going to do.
11 I'm going to get a judgment against these
12 |gentlemen as individuals. We've sued them as
13 |individuals. And I have my judgment against them as
14 |individuals. Not against them as contractors. It's
03:41:13 15 |against them as individuals. Not against them as
16 |employees. Just against them as individuals which I'm
17 |absolutely -- we agree that's what I could do, and
18 |that's exactly what I've done here. I've not
19 |overstepped that in the least.
03:41:26 20 And I don't understand why they would come in,
21 |again, a year after the fact knowing all along that
22 |they saw the application, they saw the hearing, they
23 |saw everything, they knew we were going to take this
24 |judgment against them.

03:41:36 25 And we do it. And now they come back and go,
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03:41:39 1 |yeah, but except you released them. And it just -- it
2 |makes no sense. Mr. Fink's argument of, Well, if you
3 |agree they're independent contractors then you somehow
4 Jagreed to release them as employees.
03:41:51 5 It's -- it's nonsensical. And I can -- I can
6 |demonstrate it by if I just change the subject and the
7 |verb, you see how ridiculous it is. If I tell you I
8 |have a piece of fruit in my hand -- instead saying a
9 |person, I've got a piece of fruit. And instead of
03:42:07 10 |releasing it, we talk about not eating it, so I say
11 |I've got a piece of fruit in my hand. We agree it's
12 |not an apple. We also agree I'm not eating it.
13 Just like saying they're not employees, and
14 |we're not releasing them, I say, It's not an apple, and
03:42:20 15 |I'm not eating it. Mr. Fink would have you believe
16 |that I've somehow impliedly told you I ate an apple.
17 And he can no more say that I released these
18 |gentlemen as employees when I agreed they're not
19 |employees, and I'm not releasing them for any purpose,
03:42:32 20 |than you could say I agreed I ate an apple when I said
21 |this thing is not an apple. I'm not eating. I mean,
22 |it makes no sense. It falls flat.
23 So the one -- the last area he mentioned was
24 |this mutual mistake. I want to address that because

03:42:44 25 |there is case law directly on point. The Anderson vs.
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03:42:48 1 |Sanchez decision which came out in the Nevada Supreme
2 |Court in 2016. Doctrine of mutual mistake is not
3 |grounds for rescission of a contract when a party bears
4 |the risk of the mistake.
03:43:01 5 And the party bears the risk of the mistake if
6 |the party is aware at the time of the formation of the
7 |contract that they only have limited knowledge of the
8 |facts to which the mistake relates but treats that
9 |knowledge as insufficient. 1It's as if this was written
03:43:15 10 |for this case.
11 Sunrise, you can't come in later and claim
12 |[mutual mistake when you were aware at the time you only
13 |have limited knowledge and you treat that knowledge as
14 |sufficient.
03:43:27 15 Additionally, in Homesavers vs. United SEC it
16 |says unilateral mistake will allow a party relief but
17 |only occurs when the party makes a mistake as to a
18 |basic assumption and they did not bear the risk of the
19 |mistake, or they're not the person who caused it. They
03:43:46 20 |caused this mistake. They're the ones that came in
21 |here saying they're not employees. I never said -- how
22 |would I know? I would have no information as to what
23 |these gentlemen were.
24 I can only make allegations. And, by the way,

03:43:59 25 |[Mr. Fink didn't want to read from paragraph 19 of the
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03:44:01 1 |complaint that talks about them acting through their
2 |employees and doing, all the defendants and each of
3 |[them as employees and acting through their employees.
4 |But, but how am I supposed to know what they are? I'm
03:44:11 5 |perfectly -- I'm relying 100 percent on what Sunrise
6 |has told us. And Sunrise told us, apparently
7 |incorrectly, that they were not employees. And that's
8 |not my error.
9 Finally, in In Re Irrevocable Trust Agreement
03:44:27 10 |Jof 1979 and also the Garmong vs. Garmong out of the
11 |Supreme Court of Nevada. It says in Nevada a defense
12 |of mutual mistake is available where, and it says,
13 |mistake is made by both parties, mistake materially or
14 |adversely alters the contract, but number 3, conscious
03:44:45 15 |ignorance cannot support a mutual mistake defense.
16 You can't have records in your payroll that
17 |say you've taken unemployment out of these gentleman's
18 |paychecks and then come back later and go, Oh well,
19 |it's my mistake, so I want it undone. No. The
03:45:03 20 |information you had is sufficient. There's certainly
21 |no other party in the case that would have known the
22 |truth other than Sunrise.
23 And so the idea that this was a mistake, they
24 |want this out is not permitted. Your Honor did mention

03:45:16 25 |COVID. 1I'll again remind the Court under the chief
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03:45:19 1 |judge's Administrative Order 20.17 at page 18. It says
2 |the time exclusions that do not apply to time deadlines
3 |that must not be extended under NRCP 62. And 60 (b)
4 |specifically says these deadlines cannot be extended
03:45:36 5 |under 60(b) (2). And actually the order specifically
6 |mentions 60(b) as one of the statutes in which we
7 |cannot do any extension of any time as a result of
8 |COVID.
9 And again, they had this information. They
03:45:50 10 |knew about it all along. They didn't take the steps to
11 |set this aside until apparently their mistake was
12 |realized way too late. And that is not on anybody
13 |except for Sunrise when the information is in their own
14 |records.
03:46:03 15 And so I don't know if the Court has any
16 |additional questions at this time, but the state of the
17 |settlement is: We have an agreement; that we settled
18 |with Sunrise; we settled with the other parties for the
19 |monies they paid us. That, again, on page 1, settling
03:46:18 20 |with Sunrise excludes Duslak and Sesman. And page 4,
21 |settling with the defendant's employees excludes as
22 |employees Duslak and Sesman. And that the release does
23 |not discharge in any way impact my client's rights
24 |against Duslak and Sesman.

03:46:32 25 My client retains all rights against them.

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.

17A.App.3710



17A.App.3711
MARCH 3, 2021 RUSSO V. COX COMMUNICATIONS 104

03:46:34 1 |And if there's any language anywhere, anywhere else
2 |that says he doesn't, like when they're claiming this
3 |independent contractors language does, it's null and
4 |void. And that language is -- is then severed and the
03:46:47 5 |agreement stands without it.
6 And so, again, if this was such a big deal for
7 |Sunrise, it should have been brought up on October 18
8 |when the jury was right there.
9 As or as Mr. Fink now wants to say, he should
03:46:59 10 |have said, Hold on. I don't have full authority yet.
11 |[We still got to work some stuff out. But that is not
12 |what he said. We have a global deal. It makes this

13 |trial moot. And the only thing left is finding good

14 |faith. Next moving forward is exactly what we did.
03:47:17 15 MR. FINK: Your Honor.

16 MS. SAMPSON: Thank you, your Honor.

17 THE COURT: Are you done, Mr. Sampson? Okay.

18 |I just want to make sure.

19 MS. SAMPSON: I am. Thank you, Judge.
03:47:23 20 THE COURT: Mr. Fink.
21 MR. FINK: Couple things. One is I'm

22 |objecting to any discussion of this case law related to
23 |mutual mistake under contract. Wasn't briefed. And
24 |this issue was certainly not there. And Mr. Sampson

03:47:37 25 |had no problem filing numerous, numerous pleadings. So
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03:47:43 1 |I'm not prepared to discuss those issues.
2 As far as he said all along that, Hey, Sunrise
3 |made a mistake. Sunrise made a mistake. And, again,
4 |I'11l point to the fact that there is nothing in that
03:47:55 5 |first amended complaint that ever -- that ever asserts
6 |that these guys were Sunrise's employees.
7 The Court certainly can feel free to read the

8 |first amended complaint. You can see what I'm talking

9 |about.

03:48:06 10 As far as what was and was not discussed in
11 |the -- in the hearings, those speak for themselves too.
12 I can certainly tell you I've been -- as I'm

13 |trying to half listen, I was listening to Mr. Sampson,

14 |so I don't want to -- you know, I wasn't trying to go
03:48:22 15 |through chapter and verse of those transcripts. So I

16 |don't know at what point. Whether it was those two

17 |days, November 7 hearing or what have you. But that

18 |issue was discussed. And I can certainly tell you that

19 |the -- when we talked about settlement on October 15 or
03:48:39 20 |18th, the first day, it was related to the amounts not

21 |the terms.

22 Also point out that to the extent it even

23 |matters at all is that Mr. Sampson may have forgotten

24 |this, but one of the issues we had at the time we

03:48:52 25 |settled the case is we were about to file or actually
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03:48:55 1 |request another -- I think if the Court remembers we
2 |had a first jury. We had a mistrial because one of the
3 |jurors said some silly things. We had a mistrial.
4 We were about to have another mistrial, and it
03:49:07 5 |was a question that Mr. Sampson had of one of the
6 |jurors. Didn't think that it was anything that he did
7 |on purpose, obviously, but it was something that came
8 |up. And we were all faced with whether we were going
9 |to file that motion.
03:49:19 10 So regardless of whether we had a settlement
11 |at that point, that motion was coming anyway. And
12 |maybe Mr. Sampson doesn't remember, but that was
13 |certainly one of the reasons for going ahead and
14 |dismissing the jury. In addition to the fact that,

03:49:30 15 |obviously, we had a deal in principle.

16 We talk about Mr. Sampson took exception to,
17 |he said that I -- that it was fraud. First of all,
18 |I -- what I said was it was either. Those are grounds

19 |to set aside a contract. Either fraud in the

03:49:45 20 |inducement, unilateral mistake, or mutual mistake. And
21 |I went through what in the agreement could be
22 |considered any of those.
23 Interestingly enough, and again, I'm not part
24 |of the federal action, and I don't know what impact

03:49:59 25 |this has on anything, but there was a privilege log
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03:50:01 1 |that was recently, I think, produced there that there
2 |was communications between Mr. Sampson, at least
3 |[Mr. Duslak. This was in December 2020. So this was
4 |after all this stuff happened. But there's
03:50:14 5 |communications in the privilege log said to -- email
6 |from attorney David Sampson to Richard Duslak regarding
7 |options for litigation. I have no idea what that
8 |means. I don't know if it has anything to do with
9 |anything. But there is at least some communication
03:50:25 10 |after the fact as to what the options are.
11 So when I said in the beginning that this is
12 |either a scheme to say, Hey, look these guys absolutely
13 |they're individuals. But let -- Duslak and Sesman
14 |they're employees and be able to, if they're
03:50:42 15 |successful, get coverage under QBE, or it was just a
16 |happy coincidence. Either way, that is certainly to
17 |Dr. Russo's benefit.
18 So, you know, and, again, the fact that Duslak
19 |and Sesman aren't here themselves saying why this thing
03:51:00 20 |should be set aside is still beyond me.
21 I don't want to go back through the whole
22 |thing with NRCP 60, but as I said before, NRCP 60 gives
23 |the Court pretty broad powers. On 60(b), and 60 (b)
24 |gives the Court pretty broad powers as to when judgment

03:51:21 25 Jcan be set aside.
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03:51:23 1 And we've gone through that. And I think the
2 |Court has heard enough as to why there's more than
3 |enough reason to set that default aside. Even though,
4 |maybe Duslak and Sesman don't want it themselves for
03:51:33 5 |whatever their reasons.
6 Again, Mr. Sampson says that, Well, Sunrise
7 |made a mistake. And I'll start off. It's important.

8 |Sunrise didn't make a mistake. There's no mistake made

9 |here.
03:51:50 10 The terms are the terms. And as much as
11 |Mr. Sampson keep -- wants to keep pointing out to, I

12 |think, it's paragraph or page 4 that says that because

13 |of the language that's contrary to the addendum that

14 |the Court shouldn't consider the addendum. That is
03:52:05 15 |kind of the problem. Because if I don't give -- the

16 |addendum should be the thing that frames the entire

17 |dispute.

18 Because that was signed after the fact. That

19 |was Sunrise didn't sign as a clarification, if you
03:52:21 20 |will, as to what we're really talking about.

21 The other thing I do want to say that I'd

22 |forgotten before was that in the third or fourth

23 |supplement, he attached an email exchange from he and I

24 |from April 2020 related to whether or not they were PW

03:52:38 25 |James' employees.
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03:52:40 1 I'll point out again for the Court that the
2 |settlement agreement was signed by Dr. Russo November
3 ]12019. So that really has no impact on anything. But
4 |lagain, the Court certainly heard enough as to why in
03:52:56 5 |the best interests of justice and everyone involved,
6 |most importantly, Mr. Duslak and Mr. Sesman, that the
7 |default really does need to be set aside.
8 MS. ARLEDGE: Your Honor, this is Jennifer
9 |Arledge for Mr. Bushbaker. If I could just have a
03:53:17 10 |couple of minutes to weigh in on this, I would much

11 |appreciate it.

12 THE COURT: Okay. Ma'am, what do you have to
13 |add?
14 MS. ARLEDGE: Your Honor, what I have to add,

03:53:27 15 |you know, should be obvious. But I would like it to be
16 |on the record. It's been a year and four months since
17 |Mr. Bushbaker signed a settlement agreement and thought
18 |he was finished with this case.
19 There are a couple of issues I would like to
03:53:39 20 |suggest. The first is I'm curious why no one
21 |representing IES and Cox appears to be on the phone.
22 |And if they are, I apologize. I missed them.
23 They were also settling defendants who paid a
24 |portion of the funds that went to the Russo.

03:53:59 25 If this settlement is going to be set aside, I
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03:54:04 1 |can't explain why they're not here. I can explain why
2 |I was almost not here. I did not get notice served
3 |with a copy of the motion because apparently someone in
4 Imy office had taken us off the service list. Which I
03:54:16 5 |think is entirely reasonable a year and four months
6 |after a settlement has been reached.
7 But for seeing some email traffic from
8 |[Mr. Sampson and Mr. Fink, Mr. Bushbaker would not be
9 |appearing at this hearing through my office. And I'm
03:54:33 10 |curious if the same or similar thing happened to the
11 |Cox attorneys first.
12 That aside, we've talked about the severance
13 |provision in paragraph 15 of the settlement agreement
14 |that allows the Court to deem portions severed and
03:54:48 15 |deleted. And we would suggest on behalf of
16 |Mr. Bushbaker, who, by the way, he did not pay money
17 |towards the settlement. The global settlement involved
18 |money from the HOA and from Cox. But Mr. Bushbaker and
19 |Mr. Scarcelli were both dismissed. And part of the
03:55:11 20 |settlement was not paying any funds.
21 It's possible for the Court if the Court is
22 |inclined to find the settlement needs to be set aside
23 |or it was entered into with a mistake, that the
24 |provision with respect to the HOA settling could be

03:55:28 25 |stricken, the provision that Cox, Bushbaker, and
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03:55:33 1 |Scarcelli settled could remain in place, and
2 |Mr. Bushbaker would not be dragged back into this
3 |1litigation where it is not even his issue, yet he has
4 |to attend these hearings and defend himself.
03:55:45 5 So we would just ask the Court in considering
6 |everything to look at the severance provision in the
7 |context of severing part of paragraph 1 rather than all
8 |of the defendants and undoing this entire settlement to
9 |the detriment of, I hate to say innocent bystanders,
03:56:01 10 |but parties who really don't have an issue with respect

11 |to this motion.

12 And that's all I have. Thank you, your Honor.

13 MR. FINK: Your Honor, if I could. Leonard

14 |Fink just real quick. I'm sorry. I apologize.
03:56:15 15 I had talked with Mr. Turtzo who I think -- I

16 |think he was at the last hearing. I think Mr. Arledge
17 |is right. I perhaps didn't -- didn't give notice of
18 |the -- we changed the hearing date on this. So I have
19 |talked to Mr. Turtzo. And I can tell you that

03:56:29 20 |Mr. Turtzo's, at least position to me was to the extent
21 |the Court matters, fine by him. Set aside the
22 |settlement.
23 So, but if we need to have Mr. Turtzo weigh in
24 |on that, I'm sure he'd be happy to do it. But I do

03:56:42 25 |appreciate that perhaps we didn't give notice out to
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03:56:44 1 |him.
2 THE COURT: Okay. Does that cover all issues?
3 MR. FINK: Yes.
4 MS. SAMPSON: Well, except -- yeah. This is

03:56:51 5 |David Sampson.
6 In terms of severing and setting this aside, I
7 |mean, this is a case with joint and several
8 |liability -- I'm sorry with several liability because
9 |of the trip and fall. You know, I'm not going to have
03:57:02 10 |my client have to go to trial against the HOA and them
11 |blame empty chairs. Because this is -- this is not my
12 |fault. And I haven't -- what's gone on here is we
13 |reached the agreement. Everybody was fine. My client
14 |retains all rights.
03:57:14 15 And then QBE a year after the judgment's
16 |entered files a dec action. These gentlemen come into
17 |the dec action and say, Hold on. The truth is wel're
18 |actually employees. And then somehow my client's
19 |losing rights and my client is having settlements
03:57:28 20 |undone. And my client is now not only against Sunrise,
21 |I guess, but against everybody else. If we severed
22 |things.
23 That would be ridiculously unjust. So, again,
24 |my client is just doing exactly what we've always said.

03:57:40 25 |We're going to get a judgment against these gentlemen
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03:57:42 1 |as individuals. That's what we've done.
2 Now there were just two comments Mr. Fink made

3 |I just need to correct. He said in terms of the case
4 |law I cited as to mistake, that it was not in the
03:57:51 5 |briefs and your Honor should ignore it. Well, it is in
6 |the briefs and your Honor should not ignore it.
7 On page -- let me look here. Page 8 of my
8 |reply on the opposition to the motion to enforce
9 |settlement I mentioned Anderson v Sanchez. That says
03:58:05 10 |if you bare the risk, you have limited knowledge, then
11 |you can't come back later and try to claim mutual
12 |mistake when you've acted on the knowledge that you
13 |have.
14 On page 9 I quote In Re Irrevocable Trust
03:58:16 15 |agreement in Garmong vs. Garmong it says: Conscious
16 |ignorance cannot support mutual mistake. So Mr. Fink
17 |is just incorrect. It's absolutely in the briefs. We
18 |briefed it. And that's why I mentioned it today. I'm
19 |not trying to bring something in for the first time.
03:58:29 20 |And I don't appreciate being accused of that when it's
21 |in black and white right in my reply.
22 Finally, Mr. Fink for the first time in his
23 |comments just now argued that the addendum is somehow
24 |primary and takes -- it's more important than the

03:58:43 25 |agreement. And that is the exact opposite of what the
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03:58:44 1 |agreement says. Again, on page 4 line 2 I left this
2 |out for -- to try -- I know it doesn't sound like I've
3 |shortened things, but I've tried to shorten things.
4 But the actual -- when it talks about if there
03:58:56 5 |is any language that impacts Duslak or -- or Russo's
6 |rights against Duslak and Sesman it is null and void,
7 |what it actually says in full is -- and it's all
8 |capitals, all of this that I'm going to read. "Any
9 |language in this release that is contrary to the
03:59:09 10 |language of this specific paragraph and/or any language
11 |that would be read to in any way impact plaintiff's
12 |rights against Richard Duslak and Justin Sesman is and
13 |shall be deemed null and void."
14 And so the idea that that, Wait, they were
03:59:25 15 |under the impression that the stipulation would take
16 |precedence over the release, that's not what the
17 |release says. It's in all capital letters that they
18 |signed off. This paragraph takes precedence over any
19 |other language anywhere we have. That these -- my
03:59:39 20 |client's rights against these gentlemen are not
21 |impacted. And if any language would impact it, it's
22 |null and void.
23 And so with that, I just want to make sure
24 |we -- I touched on those two things that were brought

03:59:50 25 |up for the first time by Mr. Fink.
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MR. FINK: Your Honor, Leonard Fink. I'd

like -- let me apologize to Mr. Sampson for that if

that was in the papers. There'!'s a lot of stuff to read

and I apparently forget it was in there.

THE COURT: And there is lot to read.

MS. FUNAI: Your Honor, Julie Funai. I would

like to briefly -- I would like to join in counsel for

Bushbaker's suggestion to sever. In conjunction, our

client passed away over a year ago. We can --
(telephonic audio glitch) -- that the Court may recall
we contributed nothing to the settlement, and we were

dismissed from the matter.

THE COURT: I understand, ma'am. I do.
All right.
MS. SAMPSON: Your Honor, Mr. Sampson. Quite

frankly, that'!'s a big part of why we have these rules

that say you can't do this a year after the fact. They
say you've got to take steps in time and appropriately
so that we're not in a situation where we're a year and
four months -- I guess, as counsel Bushbaker said --
out later and someone is trying to undo it all.

If you want to undo -- because people pass
away or whatever else goes on, if you want to undo it,
you got to come in in time to do it. And this as an

example of why we have the rules that we have.
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04:01:10 1 THE COURT: Position noted, Mr. Sampson. All
2 |right. I guess, we're done.
3 And anyway, like I pointed out, I think it was
4 |probably about 40 minutes ago, I'm going to go back and
04:01:25 5 |review all the pleadings. I'm going to take a look at
6 |some of the cases. Just as important too, as far as
7 |the motion to intervene I'm going to decide that first.
8 If I feel for -- and this is out of
9 |fundamental fairness. Hypothetically, if I granted the
04:01:40 10 |motion and counsel -- I'd give counsel a chance to add
11 |his comments as a result of the insurance carrier. But
12 |we're not there yet, so I just wanted to make sure
13 |that's really clear.
14 I do understand the importance of this case
04:01:52 15 |for everyone. I just want to also emphasize that.
16 And so in light of that, I'm going to let
17 |everyone go. And enjoy your day. And we'll try to get
18 |something out well before the deadlines that are
19 |impacted. Or I should say that are set forth in the

04:02:09 20 |federal action.

21 IN UNISON: Thank you, your Honor.
22
23
24
25 (Proceedings were concluded.)
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REPORTER'S CERTIFICATE
STATE OF NEVADA)
tSS
COUNTY OF CLARK)
I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO
HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE
TELEPHONIC PROCEEDINGS HAD IN THE BEFORE-ENTITLED
MATTER AT THE TIME AND PLACE INDICATED, AND THAT
THEREAFTER SAID STENOTYPE NOTES WERE TRANSCRIBED INTO
TYPEWRITING AT AND UNDER MY DIRECTION AND SUPERVISION
AND THE FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE
AND ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE
PROCEEDINGS HAD.
IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

PEGGY ISOM, RMR, CCR 541

Peggy Isom, CCR 541, RMR
(702)671-4402 - DEPT16REPORTER@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.
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113/11 116/4
background [1]
22/8

bad [1] 97/24
bare [1] 113/10
bars [1] 25/14
BARTON [1] 2/14
based [12] 57/8
68/23 79/6 79/25
80/8 80/15 80/24
81/1 81/7 83/21
84/10 89/7
baseless [1] 80/2
basic [1] 101/18
basically [1] 70/19
basis [1] 81/5

be [96] 7/16 8/22
8/23 9/11 9/16 10/5
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96/13 97/2 97/7
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38/24 42/6 44/3
45/2 47/12 48/11
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40/9 51/5 81/15
109/5 118/11

bet [1] 69/23
better [4] 21/2
67/16 76/9 76/9
between [4] 9/14
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111/5111/21
115/10

Court's [3] 26/5
32/17 72/17

cover [2] 18/2
112/2

coverage [7] 64/23
65/4 79/5 79/9
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46/3 46/4 46/12
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12/25 55/11 56/10
56/17 56/23 57/21
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62/19 63/6 63/17
64/1 64/10 64/17
65/23 66/3 66/24
69/11 75/20 76/5
77/19 80/15 81/23
82/11 82/14 85/15
89/20 90/2 90/7
90/9 91/10 91/24
93/1 93/6 93/15
94/4 94/25 95/13
95/14 97/19 98/3
99/8 99/9 99/11
100/17 101/23
102/17 103/4 105/6
107/12 111/4
112/16 112/25
114/19 114/20

115/16
they [249]
they'd [2] 37/11
45/14
They'll [1] 66/11
they're [107] 9/25
15/2 18/1 21/2 21/3
21/7 21/16 21/25
23/20 23/21 24/20
24/21 24/24 25/9
25/13 26/6 27/8
27/10 27/12 27/13
27/17 29/16 31/7
31/23 32/13 33/7
34/12 34/13 34/22
34/22 34/23 36/7
36/7 37/3 37/3 37/8
37/12 39/2 39/13
40/21 41/14 41/19
41/23 42/2 43/23
43/25 45/9 45/10
46/7 46/23 47/4
47/4 48/2 49/7
49/21 49/21 49/22
49/22 49/22 50/2
50/3 51/8 52/8 52/8
52/13 53/4 57/19
58/15 63/22 64/10
64/22 66/11 70/13
78/21 79/4 79/19
79/20 81/16 81/17
86/22 87/2 87/8
87/9 87/15 87/15
88/13 88/14 89/8
90/21 90/23 91/19
93/9 93/12 94/22
98/19 98/20 100/3
100/13 100/18
101/19 101/20
101/21 104/2
107/13 107/14
107/14 110/1
they've [10] 24/25
48/16 52/13 52/18
61/2 62/20 64/12
65/10 70/1 89/25
thing [30] 15/10
18/2 21/3 22/2
22/14 26/1 29/2
37/23 38/13 44/6
66/17 67/14 69/19
75/8 76/25 77/4
81/15 81/19 86/7
91/6 92/3 97/22
98/4 100/21 104/13
107/19 107/22
108/16 108/21
110/10

things [18] 10/19
21/24 25/10 49/20
51/4 59/9 59/17
67/22 73/5 74/2
82/11 97/21 104/21
106/3 112/22 114/3
114/3 114/24

think [79] 8/1 8/8
9/23 11/6 15/5
15/13 17/6 17/14
18/4 18/6 18/20
18/21 18/24 19/1
19/17 19/25 20/2
21/10 22/19 23/9
23/21 25/10 25/15
25/15 25/17 25/17
25/23 27/2 28/3
30/2 31/4 39/25
47/21 48/4 49/12
49/24 51/4 57/16
62/12 63/1 63/16
66/6 66/21 67/2
68/21 68/23 69/13
71/2 71/5 73/10
76/7 77/7 77/25
78/7 78/18 79/2
81/16 82/20 83/6
85/16 85/23 87/22
89/11 89/15 90/24
95/4 97/1 97/6
98/23 106/1 106/6
107/1 108/1 108/12
110/5 111/15
111/16 111/16
116/3

thinking [3] 11/18
15/1 25/6

third [7] 15/18
17/25 18/14 19/6
68/9 72/9 108/22

third-party [4]
17/25 18/14 19/6
72/9

this [272]

those [27] 10/15
18/19 19/12 30/18
31/17 32/9 38/13
41/22 51/4 52/24
52/25 65/16 70/18
72/23 73/14 74/1
74/3 78/20 98/12
98/15 105/1 105/11
105/15 105/16
106/18 106/22
114/24

though [4] 52/1
64/22 73/23 108/3

thought [6] 15/3

23/11 57/1 80/9
89/20 109/17
three [3] 32/9
70/18 86/24
three-some [1]
86/24
thrilled [1] 81/11
through [25]
23/14 23/15 44/16
53/2 53/8 53/12
53/16 58/3 67/11
67/11 70/15 70/25
74/8 74/21 75/6
85/12 89/14 98/5
102/1 102/3 105/15
106/21 107/21
108/1 110/9
throughout [1]
76/4
tied [1] 12/19
time [43] 8/21
10/25 12/4 12/12
12/14 15/24 18/7
19/4 22/5 37/10
39/6 48/11 48/14
52/10 54/14 54/15
55/10 57/17 62/6
63/15 63/20 67/8
72/6 72/23 83/4
83/12 86/23 87/13
89/5 98/16 101/6
101/12 103/2 103/2
103/7 103/16
105/24 113/19
113/22 114/25
115/18 115/24
118/7
timeframe [1]
52/22
timeframes [1]
72/20
timely [1] 95/14
times [7] 19/18
33/21 35/5 74/7
74/19 75/18 98/1
timing [3] 49/10
49/11 72/5
TIMOTHY [1] 1/18
today [6] 7/16
27/10 50/12 52/19
78/18 113/18
together [12]
25/11 25/16 34/12
37/25 44/11 46/3
53/17 53/24 54/22
58/11 87/24 91/6
told [9] 44/15 48/7
48/20 48/20 48/25

66/13 100/16 102/6
102/6

toll [1] 18/7
tolled [2] 52/25
53/3

tolling [2] 53/4
56/18

tomorrow [1]
13/20

TONOPAH [1] 4/16
too [12] 9/20
47/12 68/21 75/23
81/3 82/20 83/18
83/20 97/12 103/12
105/11 116/6

took [13] 38/9
38/10 46/14 47/25
52/3 52/3 54/3 62/7
80/21 90/20 98/11
106/16 118/5

top [1] 58/10
totally [1] 78/15
touched [2] 18/24
114/24

towards [1]

110/17

traffic[1] 110/7
TRANSCRIBED [1]
118/8

transcript [9] 1/15
34/10 41/18 55/19
55/20 85/2 85/13
92/2 118/10
transcripts [3]
67/15 79/12 105/15

treat [1] 101/13

treats [1] 101/8

trench [4] 44/20
44/23 45/1 45/5

trial [11] 14/8 14/9
14/9 36/23 37/15
48/12 54/14 55/25
92/16 104/13
112/10

tried [4] 48/17
59/19 63/16 114/3

trip [1] 112/9

true [3] 84/16 85/1
118/10

truly [2] 17/11
41/3

Trust [2] 102/9
113/14

truth [2] 102/22
112/17

try [10] 15/3 42/20
49/11 67/11 84/23
89/13 94/12 113/11
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T

try... [2] 114/2
116/17

trying [8] 69/25
80/2 87/5 94/12
105/13 105/14
113/19 115/21
turn [3] 28/11
54/18 93/3

turned [2] 16/23
62/20

turns [3] 25/12
39/13 89/21
TURTZO [6] 2/19
71/8 77/6 111/15
111/19 111/23
Turtzo's [1] 111/20
two [23] 9/14 10/7
11/18 15/14 16/13
16/16 23/2 25/5
34/3 35/25 36/15
50/2 56/14 58/7
59/8 59/14 59/17
64/25 65/5 70/1
105/16 113/2
114/24
TYPEWRITING [1]
118/9

U

ultimate [1] 45/17
under [57] 7/12
13/2 18/6 18/19
18/19 18/25 20/1
33/251/251/3
52/14 52/16 52/21
56/18 62/21 62/25
62/25 64/25 65/6
65/12 65/17 65/18
65/25 66/17 69/22
70/4 70/12 72/5
72/12 72/15 72/21
75/22 76/20 79/9
80/3 80/12 81/10
88/15 88/19 88/21
88/22 89/18 90/11
90/22 91/23 94/8
96/10 96/13 96/14
96/22 102/25 103/3
103/5 104/23
107/15 114/15
118/9

understand [16]
10/8 10/10 11/4
12/21 20/8 20/16
27/9 61/15 68/2
68/19 73/23 93/23
98/25 99/20 115/13

116/14
understanding [6]
7/21 11/22 50/5
73/12 73/25 74/2
understood [1]
97/17
undo [4] 63/10
115/21 115/22
115/23
undoing [1] 111/8
undone [2] 102/19
112/20
unemployment [4]
47/14 47/14 47/15
102/17
unenforceable [2]
31/17 70/17
unfortunately [3]
14/15 49/9 61/3
unilateral [4] 80/7
81/2 101/16 106/20
United [1] 101/15
unjust [1] 112/23
unless [4] 24/8
61/7 82/1 85/25
unpack [1] 67/11
until [8] 18/11
34/24 46/11 51/21
90/1590/17 91/4
103/11
unusual [1] 22/6
up [44] 8/13 15/7
16/18 18/11 20/2
20/21 24/18 25/5
34/8 34/12 34/24
35/2 36/4 36/12
37/10 40/3 41/25
50/10 53/24 54/17
56/15 57/16 58/10
59/7 63/18 66/2
68/4 69/19 78/3
84/14 84/22 85/19
86/7 86/20 86/21
87/4 87/13 90/5
91/1 91/11 94/13
104/7 106/8 114/25
upon [9] 34/3
41/11 80/8 80/15
80/24 81/7 83/21
84/10 88/24
upset [1] 55/20
urge [1] 85/2
us [23] 18/22 32/3
44/15 48/7 48/20
48/20 48/24 49/17
56/5 56/11 66/13
66/22 67/14 70/12
81/15 83/7 83/9

92/1 95/9 102/6
102/6 103/19 110/4
use [3] 89/12
89/12 96/6

used [5] 21/22
36/13 38/17 47/18
83/8

uses [1] 47/18
using [2] 47/20
58/2

v

vacated [1] 8/23
various [1] 65/22
VEGAS [9] 1/12 2/6
2/17 3/7 3/18 4/7
4/18 5/7 6/1
venire [13] 35/1
36/22 36/24 37/10
37/14 39/7 40/14
46/13 63/20 64/5
67/4 85/24 86/15
verb [1] 100/7
verse [1] 105/15
versus [3] 62/1
64/19 65/1
very [25] 9/5
11/21 17/13 19/16
23/17 27/2 27/6
33/10 35/5 39/6
39/14 42/4 54/17
63/14 68/2 76/23
81/4 81/9 81/20
83/5 86/23 88/11
98/5 98/9 98/9
view [1] 63/5
VILLAS [1] 3/13
violate [1] 89/2
violating [1] 88/12
violation [1] 69/15
virtue [1] 42/7
void [30] 29/24
30/10 30/19 30/25
31/11 31/12 31/16
32/8 32/10 32/13
32/15 42/23 43/21
46/7 61/24 61/25
62/2 62/19 88/6
88/9 94/5 94/7
94/18 94/23 98/8
99/3 104/4 114/6
114/13 114/22
voided [1] 70/20
voir [1] 54/11

W

W-2[1] 74/4
W-2s [6] 47/11
73/8 73/13 73/20

73/25 74/1

wage [1] 23/18
wait [14] 34/21
34/21 43/23 48/10
49/12 49/13 51/24
52/7 57/1 75/20
87/1 90/17 92/12
114/14

waited [1] 51/21
waiting [1] 93/21
waived [1] 75/23
waiver [1] 79/5
waiving [1] 39/23
want [84] 9/19
10/15 11/20 13/16
13/25 15/12 16/8
17/16 21/9 23/4
25/24 26/23 27/18
29/16 30/13 31/2
32/19 37/11 41/15
41/20 42/2 43/3
46/20 46/20 49/10
49/25 49/25 51/25
52/9 52/9 52/11
53/8 55/9 57/1 57/2
62/25 63/10 63/21
64/9 64/11 68/19
71/12 71/20 72/2
73/21 74/7 74/13
76/6 77/2 77/25
82/13 83/25 84/2
84/3 84/9 86/22
87/187/1 87/11
87/12 87/22 89/21
91/6 93/3 94/16
95/19 96/11 96/14
97/6 97/11 98/14
100/24 101/25
102/19 102/24
104/18 105/14
107/21 108/4
108/21 114/23
115/22 115/23
116/15

wanted [11] 7/17
37/7 42/14 48/12
55/7 55/18 56/10
84/6 84/9 98/23
116/12

wanting [1] 87/14
wants [6] 40/25
70/7 79/15 93/20
104/9 108/11

was [250]

wasn't [11] 11/11
29/13 34/8 58/7
60/14 67/3 67/19
80/22 84/16 104/23

105/14

wasted [1] 77/10
way [43] 7/17
11/19 17/4 17/5
20/16 28/23 29/8
29/8 29/22 30/18
30/23 31/6 33/19
35/12 37/5 37/19
38/14 43/14 44/6
46/17 47/3 49/5
57/19 64/1 64/3
65/16 67/22 68/20
68/20 80/12 80/22
88/4 93/1 94/10
94/10 96/11 98/5
101/24 103/12
103/23 107/16
110/16 114/11
ways [3] 11/18
65/5 83/10

we [305]

we'd [5] 8/24 9/1
14/18 16/6 83/3
we'll [17] 6/257/3
10/22 11/17 14/15
26/3 32/22 37/13
43/7 43/10 43/12
43/15 43/17 43/20
83/4 87/17 116/17
we're [38] 9/13
11/19 16/24 18/1
25/23 36/2 36/15
37/4 38/16 38/17
38/18 38/20 39/23
42/4 42/16 44/16
44/21 45/9 47/11
49/18 50/25 52/6
61/19 62/24 65/16
71/13 74/8 81/15
90/18 98/12 100/14
108/20 112/17
112/25 115/19
115/19 116/2
116/12

we've [21] 15/12
15/14 16/12 18/23
19/18 19/25 21/9
24/1 31/13 52/2
54/10 56/19 64/24
77/10 83/9 85/25
99/12 108/1 110/12
112/24 113/1
weak [1] 83/11
WEDNESDAY [2]
1/21 6/1

weeds [1] 91/7
week [3] 12/3
54/14 54/16
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w

weeks [1] 86/24
weigh [2] 109/10
111/23
well [67] 9/2 10/24
13/25 14/2 15/8
22/19 22/20 24/16
26/17 27/3 27/10
30/1 32/20 34/7
35/15 36/6 37/8
37/11 37/18 40/18
40/21 41/12 45/23
51/25 53/20 55/19
56/9 58/2 58/19
60/17 61/10 61/11
61/18 61/24 62/12
62/13 63/16 68/25
69/13 69/24 75/25
76/10 77/16 80/21
84/22 85/12 86/1
88/8 88/11 89/11
89/15 89/17 90/22
92/8 92/16 96/8
96/12 97/1 97/22
98/14 98/19 100/2
102/18 108/6 112/4
113/5116/18
went [12] 19/17
22/10 47/6 48/12
55/22 55/22 57/20
60/1 85/10 85/18
106/21 109/24
were [86] 8/1 8/22
10/5 11/14 20/11
20/15 21/5 21/6
21/23 21/25 22/4
22/5 22/8 22/13
22/20 28/9 28/16
28/18 34/3 34/4
36/14 41/5 42/14
42/15 43/24 44/17
45/6 46/11 47/20
48/22 51/16 53/16
54/25 55/1 55/2
55/2 55/4 55/5 55/6
55/12 55/24 56/4
57/14 58/12 62/6
63/6 63/17 65/14
66/8 66/13 70/9
72/7 74/10 74/15
75/3 75/3 75/6
75/12 75/15 77/17
80/1 84/15 89/20
89/2191/7 97/1
98/10 99/7 99/23
101/12 101/23
102/7 105/6 105/25
106/4 106/8 106/8

108/24 109/23
110/19 113/2
114/14 114/24
115/11 116/25
118/8
weren't [3] 56/2
76/21 78/9
WEST [1] 5/5
wet [1] 36/19
what [134]
what's [10] 13/9
24/11 25/23 51/13
62/22 68/2 76/4
81/24 81/25 112/12
whatever [23]
12/19 17/23 23/6
23/22 29/15 29/17
30/13 30/14 35/21
37/24 37/25 38/18
39/3 41/20 41/24
44/5 51/19 53/14
89/7 94/15 94/17
108/5 115/23
whatsoever [5]
29/18 34/18 49/1
53/22 93/19
when [78] 12/5
18/8 22/4 25/16
27/12 28/16 29/25
29/25 31/8 31/9
34/11 36/19 36/20
36/22 37/1 37/18
40/14 40/15 41/2
43/10 44/10 45/17
45/20 45/20 45/23
47/23 48/4 48/19
48/21 49/4 53/15
53/16 54/7 55/11
56/23 57/12 57/13
59/1 59/3 63/18
63/25 64/14 66/1
66/2 67/20 77/11
78/22 79/8 79/22
80/1 83/15 84/18
84/18 84/24 85/22
87/24 90/5 90/18
91/9 91/14 91/23
94/11 96/9 97/21
100/18 100/20
101/3 101/12
101/17 103/13
104/2 104/8 105/19
107/11 107/24
113/12 113/20
114/4
where [25] 16/19
17/19 18/6 21/22
24/1 27/22 29/20

38/12 44/22 50/4
50/12 50/13 50/24
63/21 68/6 83/1
85/13 86/4 88/21
90/25 92/2 98/18
102/12 111/3
115/19
WHEREOF [1]
118/13

whether [18] 10/7
16/14 16/16 21/4
23/19 34/12 34/13
63/22 66/16 66/17
84/15 95/22 95/25
96/1 105/16 106/8
106/10 108/24
which [41] 6/21
12/19 18/4 18/5
18/16 19/4 19/10
19/22 20/4 20/7
20/11 23/11 23/13
25/4 25/5 32/19
33/1133/19 51/17
55/16 62/4 64/25
66/23 68/7 70/17
72/10 72/21 75/3
75/17 79/20 81/11
81/18 81/21 88/15
90/23 96/2 99/16
101/1 101/8 103/6
110/4

while [2] 9/22
37/10

white [1] 113/21
who [14] 23/19
48/7 65/9 67/17
71/9 71/11 78/20
80/20 96/21 101/19
109/23 110/16
111/10 111/15
Whoa [1] 49/16
whole [8] 16/18
18/2 24/18 34/21
66/9 69/19 78/3
107/21

whom [1] 65/9
why [31] 14/8
24/16 25/4 25/5
34/1 34/19 49/16
50/17 51/6 51/8
57/6 68/19 69/8
70/4 80/21 80/22
81/18 83/14 90/5
90/20 94/1 99/20
107/19 108/2 109/4
109/20 110/1 110/1
113/18 115/16
115/25

will [23] 10/19
14/12 17/15 26/12
29/3 35/18 35/20
37/25 38/14 38/20
38/25 43/13 55/17
63/25 77/8 82/22
83/11 83/12 85/17
86/13 98/2 101/16
108/20

WILLIAM [6] 4/15
6/12 7/23 10/3
12/23 14/10

WILLIAMS [1]
1/18

win [2] 17/1 25/12

wire [1] 45/2

wishes [1] 11/16

withdraw [4]
14/11 14/16 66/5
91/17

withdrawn [3]
33/16 88/25 89/2

withdrew [2] 66/7
66/9

within [14] 19/4
24/19 52/17 53/6
57/7 60/20 62/24
63/9 66/9 72/6
74/23 96/4 97/4
98/16

withing [1] 61/7

without [8] 11/10
11/10 12/15 15/5
23/10 33/5 34/17
104/5

WITNESS [1]
118/13

witnesses [1]
19/22

won't [1] 64/2

wonder [2] 51/6
95/25

word [4] 25/24
38/17 85/11 85/19

worded [2] 57/5
60/23

words [6] 21/22
31/18 31/21 32/9
33/377/2

work [6] 22/9
37/22 47/24 78/8
79/23 104/11

worked [2] 17/4
93/7

working [1] 88/10

workman [1]
74/22

worms [1] 19/14

worry [3] 45/10
45/11 81/12
worth [1] 45/17
would [74] 8/23
9/19/11 9/16 10/17
10/18 10/19 11/11
13/9 14/13 17/12
19/10 19/13 22/6
24/5 26/13 29/6
29/21 31/25 33/12
37/9 37/12 39/25
41/5 41/6 41/23
44/15 45/4 45/5
45/8 52/3 58/5
59/18 59/19 61/17
68/19 69/14 73/20
75/22 78/10 78/16
78/17 79/25 79/25
81/1181/14 81/14
83/2 86/2 86/9
86/14 87/6 88/14
88/18 95/20 96/1
99/20 100/15
101/22 101/22
102/21 109/10
109/15 109/19
110/8 110/15 111/2
111/5112/23
114/11 114/15
114/21 115/6 115/7
wouldn't [2] 37/9
45/15
WREEVES [1] 4/21
writing [5] 35/15
35/16 38/18 76/22
77/8
writings [1] 35/21
written [9] 56/22
76/10 76/12 76/15
77/13 77/14 77/22
98/6 101/9
wrong [7] 8/17
25/24 57/6 72/15
73/273/2 95/18

X
XVI[1] 1/3

Y

yeah [17] 8/5 8/8
11/15 13/23 14/7
14/15 16/19 24/20
32/21 37/18 53/21
63/1 81/14 87/9
97/15100/1 112/4
year [22] 43/23
44/12 45/22 49/14
50/7 51/21 53/5
56/9 56/11 63/12
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Y

year... [12] 83/7
83/13 90/3 95/18
98/13 99/21 109/16
110/5 112/15 115/9
115/17 115/19

years [3] 45/2 50/2
56/14

yes [19] 8/3 10/4
10/14 11/3 11/6
11/25 14/14 14/23
14/25 16/3 16/5
26/9 71/25 82/6
82/8 84/12 92/24
98/18 112/3

yesterday [4]
15/19 16/4 50/11
50/15

yet [9] 7/19 47/25
50/16 65/3 74/1
92/3 104/10 111/3
116/12

you [198]

you'll [2] 85/3
87/25

you're [11] 8/4
15/8 44/11 46/5
59/1 59/3 69/5
75/21 76/9 76/9
83/8

you've [10] 15/20
20/23 54/10 54/12
66/3 73/3 90/8
102/17 113/12
115/18

young [1] 36/18

your [84] 6/9 6/11
6/13 6/157/47/5
7/87/23 9/4 9/9
10/3 11/13 11/25
12/1 12/7 13/19
14/2 14/10 14/23
14/25 15/10 26/4
26/11 27/1 29/19
29/25 30/17 31/13
32/4 32/6 36/19
36/20 39/19 40/1
40/20 41/1 43/14
43/15 43/24 44/12
44/14 44/20 45/20
45/21 47/3 50/1
51/5 51/7 54/3 54/9
54/17 57/10 57/10
66/20 67/16 71/25
72/1 75/20 82/7
82/7 84/12 85/4
85/23 88/16 92/3
92/5 92/15 96/11

97/1 102/16 102/24
104/15 104/16
109/8 109/14
111/12 111/13
113/5 113/6 115/1
115/6 115/15
116/17 116/21

Y4

zoom [1] 14/9

Peggy Isom, CCR 541, RMR

(25) year... - zoom

(702)671-4402 - DEPT16REPORTER@GMAIL.COM Pursuant to NRS 239.053, illegal to copy without payment.

17A.App.3750
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DAVID F. SAMPSON, ESQ.

Nevada Bar No. 6811

LAW OFFICE OF DAVID SAMPSON, LLC
630 S. 3rd Street

Las Vegas, NV 89101
Tel: 702-605-1099
Fax: .888-299-4199. “\“\“\L)
Email: david@davidsampsonlaw.com y
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

SIMONE RUSSO, )

)
Plaintiff, )

)
Vs. ) CASE NO: A-17-753606-C

) DEPT. NO: XVI

COX COMMUNICATIONS LAS VEGAS, ) HEARING REQUESTED
INC., D/B/A COX COMMUNICATIONS, )

IES RESIDENTIAL, INC., SUNRISE

VILLAS IX HOMEOWNERS

ASSOCIATION, J & G LAWN

MAINTENANCE, KEVIN BUSHBAKER, Date of Hearing: I ’/ 7/ Fi
PWJAMES MANAGEMENT & Time of Hearing: 3 at

CONSULTING, LLC., J. CHRIS
SCARCELLI, DOE LANDSCAPER,
RICHARD DUSLAK, JUSTIN SESMAN,
AND DOEST V, and ROE
CORPORATIONS I V, inclusive,

\W7/4 G Lt
A

Defendants.

B W NP D O N N N N W N

PLAINTIFF'S MOTION TO COMPEL SETTLEMENT ON ORDER SHORTENING
TIME

COMES NOW Plaintiff, SIMONE RUSSO, by and thrbugh his attorneys of record and
hereby moves this Court to compel the settlement reached in this matter on October 16, 2019
pursuant to the terms agreed upon in Court on that date.

vy
Page 1 of 10

0cT 3 1 208 App.3751

Case Number: A-17-753606-C



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A.App.3752

AFFIDAVIT IN SUPPORT OF ORDER SHORTENING TIME
STATE OF NEVADA )
) SS.
COUNTY OF CLARK )
DAVID SAMPSON, ESQ., having been duly sworn states as follows:

1. Tam an attorney duly licensed to practice law in the State of Nevada and an attorney
with the law firm of The Law Office of David Sampson, LLC.

2. Tam personally familiar with the facts and circumstances surrounding this matter and am
competent to testify hereto.

3. That the case of Russo v. COX, et al., reached a “settlement with the Answering
Defendants in this matter on October 16, 2019. On that date the parties placed the terms
of the settlement on the record. Counsel for Defendants BUSHBAKER and SCARCELI
advised they did not have confirmation at that time as to whether their clients would
agree to the settlement. The settling Defendants indicated they would file a motion for
good faith determination, which the Court subsequently set for October 18, 2019.

4. On October 18, 2019 Counsel for Defendants BUSHBAKER and SCARCELI advised the
Court that their clients agreed to the settlement.

5. During the discussion of the terms of the settlement, Defendants stated they wanted Dr.
Russo to sign a release. Dr. Russo agreed to sign a release so long as it did not include
any terms that were not expressly agreed to on the record when the settlement terms
were placed on the record. All parties agreed that such would be the case.

6. Defendants also advised that the settlement checks would be delivered to my office
within two weeks of Dr. Russo signing the agreed upon release. I advised that such was

acceptable, so long as there was no delay in Defendants providing me with a release. I

Page 2 of 10
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A.App.3753

specifically cautioned that I did not want the Defendants to take two weeks to get a
release to me for Dr. Russo to sign, and then wait an additional two weeks to make
payment. Defendants all agreed to provide me with a release in short order.

7. The terms of the settlement included the fact that defaulted parties Duslak and Sessman
were not a part of the seftlement, that Dr. Russo would retain all rights to pursue Duslak
and Sessman to the full extent, and that nothing about the settlement would impact Dr.
Russo’s rights to pursue and collect against Duslak and Sessman would be impeded in
any fashion. Defendants all agreed to this provision.

8. As of the filing of this motion, October 31, 2019, over two weeks after scttlement was
reached, Defendants have still not provided me with an agreed upon release to
conclude this matter. Counsel for SUNRISE HOA provided a proposed release on
Monday October 21, 2019, but stated that his client had NOT yet agreed to the terms of
the release. See Exhibit “1” at P. 7.

9. On October 21, 2019 I provided the Defendants with proposed revisions to the terms of
the release so it would match what was agreed to in open Court. See, Exhibit “1” at P. 7.
Counsel for Defendant BUSHBAKER provided additional revisions. /d at P. 5-6. None
of the other Defendants provided any comment on the proposed release or the proposed
revisions.

10. On Monday October 28, 2019 I advised that, since 1 had not heard from anyone in a
week regarding my proposed revisions, I would print the release with the proposed
revisions from Dr. Russo and Mr. Bushbaker, have Dr. Russo sign the same, and
expected the settlement checks within two weeks. My October 28, 2019 message stated:

A week ago Mr. Fink provided a proposed settlement release as
required by the Court. As you surely recall, Plaintiff insisted, and the

Page 3 0of 10
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A.App.3754

Court agreed, that there should not be any undue delay in Defendants

providing the release (final, not proposed) to Plaintiff. The same day Mr.

Fink provided the proposed release I responded with proposed changes.

Mr. Meloro also provided comments. Having not heard from anyone else

in the last week regarding the proposed release nor the proposed changes

or comments, I have finalized the release which includes my

proposed changes and addresses Mr. Meloro's comments. I have attached

the same hereto for your convenience. Be advised Dr. Russo will sign the

same today and that, therefore, the checks need to be delivered to my

office within 14 days as agreed.

IdatP. 4.
After not having responded to my communications in a week, Counsel for SUNRISE
responded to my October 28, 2019 email in 16 minutes, saying “Dave, thanks, but I did
say that my client had not yet approved the agreement when I sent it out. Although I
don’t foresee an issue, I need to be clear on that. I also have the settlement check here, so
once we get this done and done I can get it to you.” Id at P. 3-4.
I wrote back on October 28, 2019 I wrote to Defendants advising “I patiently waited a
week for any “approval” on proposed amendments. Having heard nothing from either of
you (COX and SUNRISE) it is time to move forward. There will be no further delay.”
IdatP. 3.
Counsel for SUNRISE responded two minutes later, saying “Well, no. 1 drafted the
agreement as [ said I would, last weekend and had asked for any input on the agreement
and made it clear that my client had not approved the language. So, if there are no
further changes, 1’1l ask my client if they are okay with it.” Id at P. 3.
Counsel for COX also contacted my office on October 28, 2019 stating “We are in the
same position [as SUNRISE] regarding approval of the release. [ will follow up shortly

on status. See Exhibit <27,

Counsel for COX sent another email on October 28, 2019 which stated

Page 4 of 10
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Minor redlines on behalf of IES and Cox are attached. I do not think these
materially affect the prior version. As I indicated earlier this morning, we
also do not have client approval on the release language yet. Also, my
recollection from the hearings placing the terms on the record is that a
definite payment deadline was not agreed upon; instead, the parties
agreed that time was of the essence. Nonetheless, we are working to obtain
our client’s share of the funds as quickly as possible.
See, Exhibit “1” at P. 2 (emphasis added).
I wrote back to Defendants on October 28, 2019 and advised,
I have incorporated Mr. Turtzo's proposed changes, and have added
language clarifying that Plaintiff retains all rights to pursue any and all
actions both against, and on behalf of the non-settling defendants (see
attached). 1 will have Dr. Russo execute the attached release and look
forward to exchanging the same for the settlement check within 14 days as
agreed.
IdatP. 2.
On October 29, 2019 Counsel for SUNRISE sent a revised release to my office that
specifically prevented Dr. Russo from pursuing his claims against Duslak and Sessman.
Id at P. 1. While the revised language permits the claim to proceed, it prevents Dr.
Russo from collection efforts against the remaining Defendants. /d. Even though
counsel for SUNRISE sent the revised release to my office, counsel made it clear that
SUNRISE had not yet agreed to any release language. 1d.
I wrote Defendants on October 29, 2019 stating “my client is not releasing any rights
that were not discussed in Court. We never discussed releasing rights against that [arise]
from Duslak and Sessman.” Id at P. 1.
Counsel for SUNRISE wrote back saying “Dave, I completely understand that. You did

not release those claims. I just need to get my carrier to sign off on the language.” Id at

P. 1.

Page 5 of 10
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20. Counsel for SCARCELLI has not provided any response to the proposed release or the

21.

22.

proposed revisions and has instead remained completely silent on the matter.

As of the filing of this motion none of the Defendants, with the exception of Mr.
Bushbaker, have provided my office with a release they are prepared to exchange for
the settlement checks. Additionally, as SUNRISE is now insisting on language that
would impact Dr. Russo’s claims against Duslak and Sessman, it is clear the Court needs
to intervene in this matter to make sure it is concluded timely and according to the terms
placed on the record on October 16, 2019.

As the parties agreed to resolve this matter in short order, and as the Defendants, with
the exception of Mr. Bushbaker, are not acting to resolve this matter in short order, this

matter needs to be heard on an order shortening time.

- "
DATED this 3_’\_ day of O Qé’ﬁé , 20&

-

DAVID F. SAMPSON, ESQ.

SUB RIBED ¢ D SWORN TO befo

thls day of Q-y

_,-“'9_-,-.\_. AMANDA NALDER

¥ %4‘} Notary Public-State of Nevada
¥  APPT. NO. 12-9300-1

My Appt. Expires 10-25-2020

Notary Pubhc in and for sard County and State.
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ORDER SHORTENITNG TIME

Good cause appearing, it is hereby ordered that the foregoing PLAINTIFF’S MOTION
TO COMPEL SETTLEMENT will be set for hearing before the above-captioned Court and
Department on the 7 day of November, 2019 at ? ?0 @pm, or as soon thereafter

as the matter may be heard..
j s JOV.

Dated this day of-October, 2019

e s SF—

DISTRIC{T COURT JUDGE
=1

Submitted by:

LAW OFFICE OF DAVID SAMPSON, LLC.

Vd

BY: /s David Sanpson

DAVID F. SAMPSON, ES(J.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON, LLC.
630 S. 3rd Street

Las Vegas, NV 89101

Fax No: 888-209-4199
Email:david@davidsamsponlaw.com
Attorney for Plaintiff

Page 7 of 10
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MEMORANDUM OF POINTS AND AUTHORITIES

The Court is well aware of the facts of this matter and in fact was present when the terms
of the settlement were placed on the record. Dr. Russo incorporates by reference the affidavit of
David Sampson, Esq., above. Dr. Russo seeks only to conclude this matter as agreed on the
record October 16, 2019 and again on October 18, 2019. The parties agreed that the Answering
Defendants would be released, in addition to PW JAMES, that the settlement would in no way
impact Dr. Russo’s rights against Duslak and Sessman, or his ability to collect against them, and
that the settlement would be resolved in short order. Indeed Defendants stated that the checks
would be delivered within two weeks of the release being signed Mr. Sampson specifically
stated that he did not want the Defendants to take two weeks, or longer, to provide a release for
Dr. Russo to sign. As of the filing of this motion more than two weeks have passed and
Defendants have still not provided a release Dr. Russo can sign to exchange for the settlement
checks.

This matter settled pursuant to the terms placed on the record on October 16, 2019 and
October 18, 2019. When the Defendants required a release, Dr. Russo asked that the terms
placed on the record, and only those terms, be codified in a release. As Defendants, with the
apparent exception of Mr. Bushbaker, have not agreed to ANY release as of yet, and as
SUNRISE is now seeking to have the release include Duslak and Sessman, this Court should
enter an Order compelling Defendants to complete the settlement of this matter, tender the full
funds to Dr. Russo immediately, and that any release, if any, be strictly limited to what was
discussed on the record on October 16, 2019 and October 18, 2019, including the fact that Dr.

Russo’s claims and rights against Duslak and Sessman not be impeded in any manner.

Page 8 of 10

A.App.3758



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A.App.3759

When the settlement terms were placed on the record, and the Defendants said they
would tender payment within 14 days of Dr. Russo signing the check, counsel for Dr. Russo
specifically noted that he did not want Defendants to drag their feet and wait two weeks or more
to provide Dr. Russo with a release he could sign, and then wait an additional two weeks before
tendering payment. Defense counsel scoffed at Dr. Russo’s counsel’s -suggestion that the
release would take two weeks to complete. Yet as of the filing of this motion it has been two
weeks and Defendants have still not provided a release their own clients would agree to
exchange for the settlement checks. SUNRISE’s latest efforts to submarine Dr. Russo’s claim
against Duslak and Sessman mandate that the Court simply enforce the settlement and require

Defendants to immediately tender payment.

CONCLUSION

For the foregoing reasons Plaintiff requests this Court enforce the agreed upon

settlement in this matter.

DATED THIS 31% day of October, 2019

LAW OFFICE OF DAVID SAMPSON, LLC.

4

BY: /s/ Dawid Sampsea

DAVID F. SAMPSON, ESQ.

Nevada Bar No.6811

LAW OFFICE OF DAVID SAMPSON, LLC.
630 S. 3rd Street

Las Vegas, NV 89101

Fax No: 888-209-4199
Email:david@davidsamsponlaw.com
Attorney for Plaintiff

Page 9 of 10
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CERTIFICATE OF SERVICE

A.App.3760

I certify that I am an employee of THE LAW OFFICE OF DAVID SAMPSON, and that

on this 31% day of October, 2019, I served a copy of the foregoing MOTION as follows:

X Electronic Service through the Court’s online filing system.

ANTHONY SGRO, ESQ.
720 S. Seventh St. 3" Floor
Las Vegas NV 89101
Attorney for Defendant
BUSHBAKER

WILL LEMKUL, ESQ.
CHRISTOPHER A. TURTZO, ESQ.
3770 Howard Hughes, Pkwy Suite 170
Las Vegas NV 89169

Attorney for Defendant

IES RESIDENTIAL INC. and

COX COMMUNICATIONS

LEONARD FINK, ESQ.
SPRINGEL & FINK, LLP

10655 Park Run Drive, Suite 275
Las Vegas, Nevada 89144
Attorney for Defendant

SUNRISE VILLAS IX HOA

DAVID A. CLARK, ESQ.

9900 Covington Cross Dr. Suite 120
Las Vegas NV 89144

Attorney for Defendant

CHRIS SCARCELLI

/st Ameunda Nalder
An Employee of The LAW OFFICE OF DAVID SAMPSON, LLC.

Page 10 of 10

A.App.3760



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EXHIBIT “1”
L

T.AW OFTFICE: OF

DAVID SAMPSON

A.App.3761

A.App.3761



A.App.3762

10/31/2019 Gmail - RE: Russo - proposed settlement agreement
W Gmail David Sampson <davidsampsonlaw@gmail.com>
RE: Russo - proposed settlement agreement
1 message
Leonard Fink <Ifink@springelfink.com> Tue, Oct 29, 2019 at 11:26 AM

To: David Sampson <davidsampsonlaw@gmail.com>
Cc: "Christopher A. Turtzo" <turtzo@morrissullivanlaw.com>, David Clark <DClark@lipsonneilson.com>, Joseph Meloro
<jmeloro@sgroandroger.com>, Julie Funai <JFunai@lipsonneilson.com>, "Thomas G. Levine" <tlevine@springelfink.com>,

Will Lemkul <Lemkul@morrissullivanlaw.com>

Dave, | completely understand that. you did not release those claims. just need to get my carrier to sign off on the
language.

From: David Sampson <davidsampsonlaw@gmail.com>
Sent: Tuesday, October 29, 2019 10:50 AM

To: Leonard Fink «Ifink@springelfink.com>
Cc: Christopher A. Turtzo <turtzo@morrissullivanlaw.com>; David Clark <DClark@lipsonneilson.com>; Joseph

Meloro <jmeloro@sgroandroger.com>; Julie Funai <JFunai@lipsonneilson.com>; Thomas G. Levine
<tlevine@springelfink.com>; Will Lemkul <Lemkul@morrissullivanlaw.com>
Subject: Re: Russo - proposed settlement agreement

I will look this over when | get a chance, but my client is not releasing any rights that were not discussed in Court. We
never discussed releasing any rights against anyone that aspire from Duskak and Sessman.

On Tue, Oct 29, 2019 at 10:41 AM Leonard Fink <Ifink@springelfink.com> wrote:

Here is another draft of the agreement that includes my carriers’ specific names (per their request) and at least
tries to make it clear that while Plaintiff is reserving all rights to proceed against Duslak and Sessman, that it does
not impact any of the settling parties or their insurers, at least as it relates to the settled parties.

I also need to have my insurer sign off on the language in section 4 ii. That wasn’t in the original draft and I'm sure
that you can understand that | don’t want to get hung up on a malpractice claim when you get your judgment
against them and then try to assert Gallegos.

Lenny

From: David Sampson <davidsampsonlaw@gmail.com>

Sent: Monday, October 28, 2019 2:25 PM

To: Christopher A. Turtzo <turtzo@morrissullivanlaw.com>

Cc: Leonard Fink <lfink@springelfink.com>; David Clark <DClark@lipsonneilson.com>; Joseph Meloro
<jmeloro@sgroandroger.com>; Julie Funai <JFunai@lipsonneilson.com>; Thomas G. Levine

https://mail.google.com/mail/u/0?ik=0f1bcd2a75&view=pt&search=all&permthid=thread-f%3A1647972126016731647%7Cmsg-f%3A1648753205380... 1/12
A.App.3762
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10/31/2019 Gmail - RE: Russo - proposed settlement agreement

¢ <tlevine@springelfink.com>; Will Lemkul <Lemkul@morrissullivanlaw.com>
' Subject: Re: Russo - proposed settlement agreement

I have incorporated Mr. Turtzo's propesed changes, and have added language clarifying that Plaintiff retains all rights
to pursue any and all actions both against, and on behalf of the non-settling defendants (see attached). | will have Dr.
Russo execute the attached release and look forward to exchanging the same for the settlement check within 14 days

as agreed.

Thank you,

On Mon, Oct 28, 2019 at 1:06 PM Christopher A. Turtzo <turtzo@morrissullivanlaw.com> wrote:

Minor redlines on behalf of IES and Cox are attached. | do not think these materially affect the prior version. As |
indicated earlier this morning, we also do not have client approval on the release language yet. Also, my
recollection from the hearings placing the terms on the record is that a definite payment deadline was not
agreed upon; instead, the parties agreed that time was of the essence. Nonetheless, we are working to obtain
our client’s share of the funds as quickly as possible.

-Chris.

Christopher A. Turtzo

Partner

MORRIS = SULLIVAN = LEMKUL

Nevada Office California Office

Please note new address for NV Office 9915 Mira Mesa Blvd, Suite 300
3960 Howard Hughes Parkway, Suite 420 San Diego, CA 92131

Las Vegas, NV 89169 Telephone: (858) 566-7600
Telephone: (702) 405-8100 Telecopier: (858) 566-6602
Telecopier: (702) 405-8101

www.morrissullivanlaw.com

Notice: This transmittal is directed only to the above named addressee or addressees. It is not to be read by
anyone else, Its contents may be protected from disclosure by law as privileged or confidential. The use of e-
mail, internet, intranet, telecopier or other electronic transmission does not waive or intend to waive this or any
other protection which may be available pursuant to California or Federal law. Any review, retransmission,
dissemination or other use of, or taking of any action in reliance upon, this information by persons or entities
other than the intended recipient or recipients is prohibited. Illegal interception of this communication is a
violation of 11 U.S.C. § 2511. Nothing in this message is to be interpreted as a digital or electronic signature that
may be used to authenticate a contract or other legal document. If you received this transmission in error, please
contact the sender, delete the material from any computer and permanently discard any printed or duplicate
version of the material. Thank you for your cooperation.

hitps://mail.google.com/mail/u/0?ik=0f1bcd2a75&view=pt&search=all&permthid=thread-f%3A1647972126016731647%7Cmsg-f%3A1 648753'26(\)5'&80. . 3%%23
App.
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A.App.3764

Gmail - RE: Russo - proposed settlement agreement

From: Leonard Fink <Ifink@springelfink.com>

Sent: Monday, October 28, 2019 11:29 AM

To: David Sampson <davidsampsonlaw@gmail.com>

Cc: Christopher A. Turtzo <turtzo@morrissullivanlaw.com>; David Clark <DClark@lipsonneilson.com>;
loseph Meloro <jmeloro@sgroandroger.com>; Julie Funai <JFunai@lipsonneilson.com>; Thomas G. Levine
<tlevine@springelfink.com>; Will Lemkul <Lemkul@morrissullivanlaw.com>

Subject: RE: Russo - proposed settlement agreement

I’'m with you on that part of it. we can conference the judge if necessary

From: David Sampson <davidsampsonlaw@gmail.com>

Sent: Monday, October 28, 2019 11:26 AM

To: Leonard Fink <lfink@springelfink.com>

Cc: Christopher com> <turtzo@morrissullivanlaw.com>; David Clark <DClark@lipsonneilson.com>; Joseph
Meloro <jmeloro@sgroandroger.com>; Julie Funai <JFunai@lipsonneilson.com>; Thomas G. Levine
<tlevine@springelfink.com>; William Lemkul <Lemkul@morrissullivanlaw.com>

Subject: Re: Russo - proposed settlement agreement

| waited a week and received no comments. There will be no further delay. I'm happy to conference with the judge
on this if you like.

On Mon, Oct 28, 2019 at 11:17 AM Leonard Fink <Ifink@springelfink.com> wrote:

Well, no. | drafted the agreement as | said | would, last weekend and had asked for any input on the
agreement and made it clear that my client had not approved the language. So, if there are no further
changes, I'll ask my client if they are okay with it.

From: David Sampson <davidsampsonlaw@gmail.com>

Sent: Monday, October 28, 2019 11:15 AM

To: Leonard Fink <lfink@springelfink.com>

Cc: Christopher com> <turtzo@morrissullivanlaw.com>; David Clark <DClark@lipsonneilson.com>;
Joseph Meloro <jmeloro@sgroandroger.com>; Julie Funai <JFunai@lipsonneilson.com>; Thomas G.
Levine <tlevine@springelfink.com>; William Lemkul <Lemkul@morrissullivaniaw.com>

Subject: Re: Russo - proposed settlement agreement

| patiently waited a week for any “approval” or proposed amendments. Having heard nothing from either of you it
is time to move forward. There will be no further delay.

Thank you,

On Mon, Oct 28, 2019 at 10:32 AM Leonard Fink <lfink@springelfink.com> wrote:

Dave, thanks, but | did say that my client had not yet approved the agreement when | sent it out. Although
1 don’t foresee an issue, | need to be clear on that. | also have the settlement check here, so once we get

https://mail.google.com/mail/u/0?ik=0f1bcd2a75&view=pi&search=all&permthid=thread-f%3A1647972126016731647%7Cmsg-f%3A1 648753%53?8 p 3:}%24



A.App.3765

10/31/2019 Gmail - RE: Russo - proposed settlement agreement

'
{4

| this done and done | can get it to you.
|
|

From: David Sampson <davidsampsonlaw@gmail.com>

Sent: Monday, October 28, 2019 10:16 AM

To: Joseph Meloro <jmeloro@sgroandroger.com>

Cc: Leonard Fink <Ifink@springelfink.com>; William Lemkul <Lemkul@morrissullivanlaw.com>;
Christopher com> <turtzo@morrissullivanlaw.com>; Julie Funai <JFunai@lipsonneilson.com>; David
Clark <DClark@lipsonneilson.com>; Thomas G. Levine <tlevine@springelfink.com>

Subject: Re: Russo - proposed settlement agreement

A week ago Mr. Fink provided a proposed settlement release as required by the Court. As you surely recall,
Plaintiff insisted, and the Court agreed, that there should not be any undue delay in Defendants providing the
release (final, not proposed) to Plaintiff. The same day Mr. Fink provided the proposed release | responded
with proposed changes. Mr. Meloro also provided comments. Having not heard from anyone else in the last
week regarding the proposed release nor the proposed changes or comments, | have finalized the

release which includes my proposed changes and addresses Mr. Meloro's comments. | have attached the
same hereto for your convenience. Be advised Dr. Russo will sign the same today and that, therefore, the
checks need to be delivered to my office within 14 days as agreed.

Thank you all for your work on this matter.

' On Thu, Oct 24, 2019 at 10:07 AM Joseph Meloro <jmeloro@sgroandroger.com> wrote:

Just a reminder:
To All:
1. Please change the first full sentence on the top of page 3 to read:

“BUSHBAKER and SCARCELLI shall not make any payment to PLAINTIFF, but both BUSHBAKER AND
SCARCELLI agree to waive any rights that they may have from any other settled PARTY for fee and/or
costs.”

2. On page 3, 2. COVENANT NOT TO SUE AND DISMISSAL. The amount of $140,000.00 seems
to be incorrect.

3. As for Mr. Sampson’s recommended change and page 3, section 3. “upon a proper and
timely tender”

The term is vague. | prefer to remove or revise.
Please do not hesitate to contact my office with any questions or concerns. Thank you very much.

https://mail.google.com/mail/u/0?ik=0f1bcd2a75&view=pt&search=all&permthid=thread-f%3A1647972126016731647%7Cmsg-f%3A1 648753%&53\88 p 3%/&
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Sincerely,

Joseph S. Meloro
SGRO | ROGER

ATTORNEYS AT LAW

720 8. 7th Street, 3rd Floor
Las Vegas, NV 89101
Telephone: {(702) 384-9800
Facsimile: (702) 665-4120

jmeloro@sgroandroger.com

www.sgroandroger.com

CONFIDENTIALITY NOTICE: This e-mail message including attachments, if any, is intended only for the
person or entity to which it is addressed and may contain confidential and/or privileged material. Any
unauthorized review, use, disclosure or distribution is prohibited. Inadvertent transmission and disclosure of
otherwise confidential and privileged communications shall not compromise or waive the attorney-client
privilege and/or the attorney work-product privilege as to this communication or otherwise. If you have
received this communication in error, please contact the sender by return email or by telephone at (702)
384-9800. If you are the intended recipient but do not wish to receive communication via e-mail, please
advise the sender.

From: Joseph Meloro <jmeloro@sgroandroger.com>

Date: Monday, October 21, 2019 at 11:45 AM

To: David Sampson <davidsampsonlaw@gmail.com>, Leonard Fink <lfink@springelfink.com>
Cc: William Lemkul <Lemkul@morrissullivanlaw.com>, "Christopher com>"
<turtzo@morrissullivanlaw.com>, Julie Funai <JFunai@lipsonneilson.com>, David Clark
<DClark@lipsonneilson.com>, "Thomas G. Levine" <tlevine@springelfink.com>

Subject: Re: Russo - proposed settlement agreement

To All:

1. Please change the first full sentence on the top of page 3 to read:

“BUSHBAKER and SCARCELLI shall not make any payment to PLAINTIFF, but both BUSHBAKER AND
SCARCELLI agree to waive any rights that they may have from any other settled PARTY for fee and/or
costs.”

https://mail.gocgle.com/mail/u/0?ik=0f1bcd2a75&view=pt&search=all&permthid=thread-f%3A1647972126016731647%7Cmsg-f%3A1 648753%\)5/&88b. 3?%26
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2. On page 3, 2. COVENANT NOT TO SUE AND DISMISSAL. The amount of $140,000.00 seems
to be incorrect.

3. As for Mr. Sampson’s recommended change and page 3, section 3. “upon a proper and
timely tender”

The term is vague. | prefer to remove or revise.

Please do not hesitate to contact my office with any questions or concerns. Thank you very much.

Sincerely,

Joseph S. Meloro
SGRO | ROGER

ATTORNEYS AT LAW

720 S. 7th Street, 3rd Floor
Las Vegas, NV 89101
Telephone: (702) 384-9800
Facsimile: (702) 665-4120

jmeloro@sgroandroger.com
www.sgroandroger.com

CONFIDENTIALITY NOTICE: This e-mail message including attachments, if any, is intended only for the
person or entity to which it is addressed and may contain confidential and/or privileged material. Any
unauthorized review, use, disclosure or distribution is prohibited. Inadvertent transmission and disclosure of
otherwise confidential and privileged communications shall hot compromise or waive the attorney-client
privilege and/or the attorney work-product privilege as to this communication or otherwise. If you have
received this communication in error, please contact the sender by return email or by telephone at (702)
384-9800. If you are the intended recipient but do not wish to receive communication via e-mail, please
advise the sender

From: David Sampson <davidsampsonlaw@gmail.com>

Date: Monday, October 21, 2019 at 10:20 AM

To: Leonard Fink <lfink@springelfink.com>

Cc: William Lemku!l <Lemkul@morrissullivanlaw.com>, "Christopher com>"
<turtzo@morrissullivanlaw.com>, Joseph Meloro <jmeloro@sgroandroger.com>, Julie Funai
<JFunai@lipsonneilson.com>, David Clark <DClark@lipsonneilson.com>, "Thomas G. Levine"
<tlevine@springelfink.com>

Subject: Re: Russo - proposed settlement agreement

l
https://mail.google.com/mail/u/0?ik=0f1bcd2a75&view=pt&search=all&permthid=thread-f%3A1647372126016731647 % 7Cmsg-f%3A1 648753%\)52\88{.5). 3?&77
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We need to make modifications regarding the remaining defaulted defendants. | have attached some
proposed changes that may work but | welcome any feedback.

Thank you,

On Sun, Oct 20, 2019 at 8:31 PM Leonard Fink <Ifink@springelfink.com> wrote:

! Everyone, attached is my first shot at the settlement agreement. Please let me know any additions or
subtractions.

website | bio | vCard | map | email

LEONARD T. FINK | FARTHER

Telephone: (702) 804-0706 Facsimile: (702) 504-0793
10653 Park Bun Drive, Suite 275 Las Vegas, MY 89144

CALIFORNIA  MNEVADA  ARIZOMNA

ISPrﬁgel & Fink =

A T ¥ O @A N ENY B & T L A W
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and iz mtendud salel for the use uf thoz indi~siduzl ar et to shorn thee are addreszed. 1F o0 are nof the inbended recipisnt. or 2 person
ezponzible Far delivaring it to the intended recipiant, 1'o0 are hare 'nntmﬂd thiat 3n dlfl“|ﬂ"ul'9 copying. diszemination, distribution, o use
l:-f an of the infarmation contained in or attached ta this tranzmizsion is STRICTLY FRORIBITED. I ou hawe received tln_ arvigil inermar
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rezding o sating tham in

David Sampson, Esq.
Certified Personal Injury Specialist (Nevada Justice Association, State Bar of Nevada)

Trial Lawyer of the Year (Nevada Reptile Trial Lawyers 2017)

The Law Office of David
Sampson, LLC.

630 S. 3rd St.
Las Vegas NV 89101

https://mail.google.com/mail/u/0?ik=0f1bcd2a75&view=pt&search=all&permthid=thread-f%3A1647972126016731647%7Cmsg-f%3A1 648753%\)5&86%. 3_;/éé
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o G b - . .
\//ﬁi : mall David Sampson <davidsampsonlaw@gmail.com>
Re: Russo - proposed settlement agreement
1 message
Christopher A. Turtzo <turtzo@morrissullivanlaw.com> Mon, Oct 28, 2019 at 10:44 AM

To: Leonard Fink <lfink@springelfink.com>, David Sampson <davidsampsonlaw@gmail.com>, Joseph Meloro

<jmeloro@sgroandroger.com>
Cc: Will Lemkul <Lemkul@morrissullivanlaw.com>, Julie Funai <JFunai@lipsonneilson.com>, David Clark

<DClark@lipsonneilson.com>, "Thomas G. Levine" <tlevine@springelfink.com>
We are in the same position regarding approval of the release. will follow up shortly on status.

-Chris.
Sent from my mobile phone

Christopher A. Turtzo

Partner

MORRIS « SULLIVAN = LEMKUL

Nevada Office California Office

Please note new address for NV Office 9915 Mira Mesa Blvd, Suite 300
3960 Howard Hughes Parkway, Suite 420 San Diego, CA 92131

Las Vegas, NV 89169 Telephone: (858) 566-7600
Telephone: (702) 405-8100 Telecopier: (858) 566-6602
Telecopier: (702) 405-8101

www.morrissullivanlaw.com

Notice: This transmittal is directed only to the above named addressee or addressees. It is not to be read by anyone else.
Its contents may be protected from disclosure by law as privileged or confidential. The use of e-mail, internet, intranet,
telecopier or other electronic transmission does not waive or intend to waive this or any other protection which may be
available pursuant to California or Federal law. Any review, retransmission, dissemination or other use of, or taking of any
action in reliance upon, this information by persons or entities other than the intended recipient or recipients is
prohibited. Illegal interception of this communication is a violation of 11 U.S.C. § 2511. Nothing in this message is to be
interpreted as a digital or electronic signature that may be used to authenticate a contract or other legal document. If
you received this transmission in error, please contact the sender, delete the material from any computer and
permanently discard any printed or duplicate version of the material. Thank you for your cooperation.

From: Ifink@springelfink.com

Sent: October 28, 2019 10:32 AM

To: davidsampsonlaw@gmail.com; jmeloro@sgroandroger.com

Cc: Lemkul@morrissullivanlaw.com; turizo@morrissullivanlaw.com; JFunai@lipsonneilson.com;
DClark@lipsonneilson.com; tlevine@springelfink.com

Subject: RE: Russo - proposed settlement agreement

https://mail.google.com/mail/u/0?ik=0f1bcd2a75&view=pt&search=all&permthid=thread-f%3A1647972126016731647%7Cmsg-f%3A1 648659?&2'&76% . 37’1?7(')



