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Las  Vegas , Nevada , Tuesday, J une  1, 2021 

 

[Case  ca lled  a t 10:04 a .m .] 

THE COURT:  Please   rem ain  sea ted .  Please  be  sea ted .   

MS. SAYYAR:  Thank you , Your Honor.   

MR. ROCHELEAU:  Thank you , Your Honor. 

THE COURT:  Ca lling  the  case  of Las  Vegas  101 Inc. v. Gaa l 

and  J ack's  Place  Bar and  Grill LLC.  Le t' s  take  appearances , p lease , 

s ta rting  firs t with  the  Pla in tiff.   

MS. SAYYAR:  Good m orning , Your Honor.  Ass ly Sayyar on  

beha lf o f the  Pla in tiff. 

THE COURT:  Thank you .   

MR. ROCHELEAU:  Rock Rocheleau , 15315, on  beha lf o f the  

Pla in tiff.   

MS. SAYYAR:  We a lso  have  our clien t represen ta tives  

presen t in  the  courtroom  with  us .   

THE COURT:  Thank you  and  welcom e.  And who  is  with  

you?   

MR. ROCHELEAU:  This  is  a lso  our represen ta tive  of Las  

Vegas  101, Phil Neuenswander. 

THE COURT:  Thank you .   

MS. SAYYAR:  And th is  is  J e ff Nym an. 

THE COURT:  Thank you .  Mr. Winte rton  

MR. WINTERTON:  Yes .  David  Winterton  on  beha lf o f the  

Defendant.  And I'm  hoping  J ack Gaal is  on  the  Zoom  phone  ca ll.  We 
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gave  h im  the  in form ation , and  he  was  go ing  to  try to  check in .   

THE COURT:  Mr. Gaa l, a re  you  with  us?  Le t's  take  a  short 

recess  so  you  can  g ive  h im  a  ca ll and  he lp  h im  naviga te , because  I don ' t 

want h im  to  m is s . 

MR. WINTERTON:  Okay.   

THE COURT:  We ' ll jus t take  a  brie f recess .  I' ll rem ain  in  

p lace .   

MR. WINTERTON:  Okay. 

[Recess  from  10:06 a .m . to  10:12 a .m .] 

THE MARSHAL:  Court is  back in  sess ion . 

THE COURT:  Thank you .  Please  rem ain  sea ted .  Mr. 

Winte rton , is  your -- Mr. Gaa l on  the  phone  now?   

MR. WINTERTON:  I be lieve  Mr. Gaa l is  on  the  phone  now.   

THE COURT:  Mr. Gaa l, a re  you  there? 

MR. GAAL:  Yes , I'm  on  the  phone .   

THE COURT:  Very good.  Thank you .   

All righ t.  So  th is  is  a  bench  tria l on  th is  case .  The  com pla in t 

goes  back to  J une  o f 2018.  It dea ls  with  a  lis ting  contract fo r sa le  of a  

bus iness .  And a re  there  ag reed  exhib its?   

MS. SAYYAR:  Your Honor, we  have  exchanged  our to ta lity 

of exhib its  be tween  each  o ther, and  I be lieve  there  a re  som e tha t have  

been  s tipu la ted  to  tha t I'm  willing  to  m ake  the  record  of righ t now if Mr. 

Winte rton  is  ready.   

MR. WINTERTON:  Sure . 

MS. SAYYAR:  Looking  a t Pla in tiff' s  lis t o f exhib its , which  is  
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in  the  beginning  of the  b inders  tha t we  have  provided , the  m os t up  to  

da te  one , Your Honor, Pla in tiff is  o ffe ring  Proposed  Exhib it 1.  It' s  m y 

unders tanding  tha t Mr. Winte rton , on  beha lf o f Defendants , has  

s tipu la ted  to  tha t.   

MR. WINTERTON:  Tha t is  correct. 

THE COURT:  Why don ' t you  run  th rough the  num bers , and  

then  I' ll g ive  h im  a  chance .  It will jus t save  som e tim e . 

MS. SAYYAR:  Okay.  Of the  ones  tha t we  a re  offe ring  today, 

we  a re  offe ring  num ber 1 tha t is  s tipu la ted  to , num ber 3 tha t is  s tipu la ted  

to , num ber 4 tha t is  s tipu la ted  to , num ber 7 tha t is  s tipu la ted , and  

num ber 10 tha t has  been  s tipu la ted  to  a t th is  po in t in  tim e . 

THE COURT:  Is  it correct, Mr. Win te rton , tha t 1, 3, 4, 7, and  

10 can  be  adm itted? 

MR. WINTERTON:  Yes , Your Honor. 

THE COURT:  Okay.   

[Pla in tiff' s  Exhib its  1, 3, 4, 7, and  10 adm itted  in to  evidence] 

MR. WINTERTON:  There  is  a  couple  of o ther is sues  tha t I 

th ink we  can  s tipu la te  to  ge t taken  care  of.   

Num ber 11, I'm  willing  to  s tipu la te  to . 

MS. SAYYAR:  At th is  po in t in  tim e , we ' re  no t su re  if we 're  

go ing  to  be  offe ring  tha t, Your Honor. 

MR. WINTERTON:  Oh, okay.   

And the  o ther one  is  rea lly -- Exhib it 6, what it is , is  you  have  

a  contract, and  then  there 's  an  addendum  to  the  contract.  I th ink they 

need  to  be  a ll part o f one  exhib it, bu t I have  no  objection  to  it.  Tha t's  
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Exhib it num ber 6.  So  we  can  dea l with  it sepa ra te ly, so  I would  s tipu la te  

to  tha t, bu t, technica lly, it' s  a ll one  contract with in  itse lf.  Tha t would  be  

in  Exhib it 1.  Does  tha t m ake  sense?   

MS. SAYYAR:  Yes , Your Honor.  There  a re  som e docum ents , 

unfortuna te ly, and  we  do  apologize  in  the  convers ion  be tween  a re  we  

doing  virtua l, a re  we  doing  in  person .  Som e docum en ts  go t separa ted  in  

in te res ting  ways , bu t they're  a ll Ba tes  num bered  and  d isclosed .  And I do  

take  Mr. Winte rton ' s  po in t tha t certa in  docum ents  m igh t be  d ivided  in  

separa te  exhib it num bers , bu t a re  in  fact to  be  trea ted , a rguably, a s  one  

docum ent.   

And vice -versa , som e of our exhib its , which  were  

productions  of jus t bu lk docum ents  m ight have  m ultip le  d iffe ren t 

exhib its  in  them , and  we do  apolog ize  for tha t lack of coord ina tion , bu t 

we  will o ffe r Exhib it 6 and  have  tha t s tipu la ted  to . 

MR. WINTERTON:  Yes . 

THE COURT:  Okay.  So  Exhib it 6 will then  be  adm itted . 

MR. WINTERTON:  Yes . 

[Pla in tiff' s  Exhib it 6 adm itted  in to  evidence] 

MS. SAYYAR:  And then , Your Honor, one  correction  on  the  

b inder lis t tha t we  p rovided , which  was  the  m os t up  to  da te , Proposed  

Exhib it 15, the  descrip tion  is  incorrect.  It says  it' s  a  le tte r from  David  J . 

Winte rton .  It' s  actua lly a  le tte r from  J a red  R. J ohnson .  We 're  no t 

o ffe ring  it ye t.  Obvious ly, we  need  to  pu t witnes ses  on , bu t I jus t wanted  

to  m ake  tha t co rrection , Your Honor, fo r the  reco rd . 

THE COURT:  Okay.  Very good.  Are  there  -- is  anyone  
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invoking  the  exclus ionary ru le?   

MS. SAYYAR:  We would  like  to  m ove  forward  with  the  

exclus ionary ru le  on  beha lf o f the  Pla in tiff, Your Honor.   

THE COURT:  Okay. 

MR. WINTERTON:  Sam e with  the  Defendant.   

THE COURT:  Very good.   

Are  any of Defendants '  exhib its  s tipu la ted  to? 

MS. SAYYAR:  Your Honor, when  we were  looking  a t 

Defendants '  exhib its , we  found tha t a  g rea t num ber of them  were  

duplica tive , wh ich  is  fine , bu t o f the  ones  tha t were  no t duplica tive , a t 

th is  po in t in  tim e , there  was  exh ib it -- Proposed  Exhib it 18, which  is  our 

Exhib it 8, bu t I don ' t know if Mr. Winterton  is  o ffe ring  it a t th is  po in t in  

tim e , bu t we  were  willing  to  s tipu la te  Exhib it 18 -- Proposed  Exhib it 18 o f 

the  Defendants  and  -- ho ld  on , Your Honor.  Court' s  indulgence .  I jus t 

want to  m ake  sure .  I be lieve  the ir Proposed  Exh ib it 22 is  the  sam e  as  ou r 

Proposed  Exhib it 15.  We don ' t have  a  p roblem  e ither offe ring  our 15 or 

agree ing  to  the ir Proposed  Exhib it 522.   

And then  -- so  518, 522, even  though they're  duplica tive  of 

our exhib its  -- and  I need  to  see  if there  was  anyth ing  e lse .  Those  were  

the  two, Your Honor, tha t, a t th is  po in t in  tim e , we  wou ld  m ove  to  

s tipu la te  to  if they're  be ing  offe red  or if we  would  like  to  ju s t s tipu la te  to  

our vers ions  of the  them  in  our exhib it b inder, whichever Mr. Winte rton  

m ight p re fe r.   

MR. WINTERTON:  I th ink out o f conven ience , we ' ll use  the ir 

book a t th is  tim e .   
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There  a re  a  few o thers  tha t a re  duplica tive .  Fo r exam ple , 

the ir Exh ib it 3 is  m y 503.  The ir Exhib it 4 is  m y 504.  The ir Exhib it 6 is  

520.  The ir Exhib it 7 is  517.  The ir Exhib it 10 is  m y 500.  So  there  a re  

qu ite  a  few tha t a re  duplica tive .  So  I'm  th inking  le t' s  -- I'm  going  to  focus  

on  the irs , because  there  a re  a  lo t o f duplica tes , and  we ' ll jus t ge t them  

adm itted  m aybe  through tha t way. 

THE COURT:  Well, does  tha t m ean  then  tha t you  s tipu la te  to  

adm it Pla in tiff' s  8, which  is  the  sam e th ing  as  your 18? 

MR. WINTERTON:  No, we  want te s tim ony on  tha t. 

THE COURT:  And the  Defendants '  22, which  is  the  Pla in tiff' s  

15, needs  a  foundation  

MR. WINTERTON:  Correct.   

THE COURT:  Okay.  Did  the  Defendant have  any o ther 

exhib its  tha t you  wanted  -- tha t there 's  a  s tipu la tion  on? 

MR. WINTERTON:  I don ' t be lieve  so , bu t as  we  progress  we  

probably will en te r in to  m ore . 

THE COURT:  Okay.  Very good.   

All righ t.  Any o ther housekeeping  m atte rs  befo re  I hear your 

openings?   

MS. SAYYAR:  I don ' t be lieve  so , Your Honor.  One  m om ent.  

No problem , Your Honor, to  m ove  forward  with  open ings  a t th is  tim e . 

THE COURT:  Okay. 

MR. WINTERTON:  J us t a  couple  o f th ings , m ore  ou t o f 

housekeeping  of what's  go ing  on .  Mr. Gaa l has  som e m edica l -- 

som eth ing  m edica l th is  a fte rnoon, so  he  m ay m iss  pa rt o f th is  
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a fte rnoon 's  hearing .  We 're  s till w illing  to  go  forward , bu t he  m ay have  

to  drop  off.  Also , on  Wednesday, he 's  no t sure  what tim e  he 's  on-ca ll, so  

he ' ll m is s  part o f Wednesday.  And then  Thursday m orning  a t 8:30 he  

will be  ou t, and  then  he ' ll be  back in .   

I guess  what I'm  te lling  the  Court is  he 's  go ing  to  be  in  and  

out.  We probably will have  h im  tes tify by Zoom , so  we  will have  to  

coord ina te  the  tim e  tha t he  will tes tify so  tha t we  can  m ake  sure  we  

coord ina te  the  equipm ent and  a ll o f tha t. 

THE COURT:  Okay. 

MR. WINTERTON:  And so  tha t we  go  from  there .  The  only 

o ther th ing  is  we  do  have  one  of the  witnesses  here , so  if we  have  our 

opening , I would  like  the  witness  excluded .   

MS. SAYYAR:  Which  witnes s?   

MR. WINTERTON:  Don ' t you  have  your represen ta tive  he re? 

MS. SAYYAR:  We have  two represen ta tives  -- Your Honor, 

we  have  two represen ta tives  from  our clien t Pla in tiff, because  depending  

on  how long  th is  tria l goes , one  of them  m ight no t be  ava ilab le  next 

week.  We have  Mr. Nym an, and  we  have  the  licensee .  So  we  have  them  

both  here  as  represen ta tives . 

THE COURT:  You object to  tha t? 

MR. WINTERTON:  I do  because  one  of them  is  a  witness  -- 

well, they' re  bo th  go ing  to  be  witnesses .  I don ' t th ink they need  two 

represen ta tives . 

THE COURT:  I'm  going  to  overru le  your ob jection  -- 

MR. WINTERTON:  Okay. 
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THE COURT:  -- s ince  they're  com pany represen ta tives , and  

I' ll a llow both  to  be  here  the  en tire  tim e .   

MR. WINTERTON:  Okay. 

THE COURT:  And you  guys  know tha t Thursday a fte rnoon  

I'm  not ava ilab le?   

MS. SAYYAR:  Yes , Your Honor. 

MR. WINTERTON:  Yes . 

MS. SAYYAR:  My unders tanding  was  Thursday we were  

dark, and  Wednesday we a re  s ta rting  in  the  a fte rnoon  a fte r Mr. 

Winte rton 's  hearing , I be lieve .   

THE COURT:  Yeah , tha t's  co rrect. 

MR. ROCHELEAU:  And then  Friday is  a  fu ll day.  Friday is  a  

fu ll day.   

THE COURT:  Friday is  a  fu ll day. 

MS. SAYYAR:  Yeah . 

THE COURT:  And then  if you  need  to , you  com e back on  the  

10th  or 11th . 

MS. SAYYAR:  Yes , Your Honor.  And then  we 're  hoping  we  

have  -- we  have  one  witnes s  today, and  then  ou r second witness , 

because  we  were  an ticipa ting  m os t like ly, barring  evidentia ry is sues , two 

witnesses .  Our second witness , Mr. So to , isn ' t ava ilab le  un til tom orrow 

afte rnoon.  Unfortuna te ly, with  changing  the  tria l da te  tha t tha t's  the  on ly 

day he 's  ava ilab le , Your Honor.   

THE COURT:  Tha t's  fine .  It' s  a  bench  tria l.  It does  no t need  

to  be  consecutive  days .   
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MS. SAYYAR:  Thank you . 

THE COURT:  I keep  rea lly good  notes , and  I keep  a  running  

tab  of po ten tia l find ings , so  good  enough.   

MS. SAYYAR:  Okay. 

THE COURT:  Are  you  a ll now ready fo r your openings?   

MS. SAYYAR:  Yes . 

MR. WINTERTON:  Yes . 

THE COURT:  Okay.  Pla in tiff. 

MR. ROCHELEAU:  J udge , you  prefer the  tab le  or the  

podium ?   

THE COURT:  Wherever you 're  m os t com fortab le .  I th ink we  

learned  during  COVID tha t com fort is  im portan t.   

MR. ROCHELEAU:  I' ll be  rea lly b rie f with  the  opening . 

PLAINTIFF'S  OPENING STATEMENT 

MR. ROCHELEAU:  Today we have  Pla in tiff Firs t Choice  

Bus iness  Brokers , tha t we 're  go ing  to  re fe r to  a  lo t as  Firs t Choice , is  a  

licensed  bus iness  b roker.   And then  we  have  a  Defendant tha t owns  a  

bar and  res tauran t ca lled  J ack's  Place  in  Boulde r City.  And what we  

rea lly have  here  was  a  win /win  s itua tion .   

The  evidence  will show tha t the  Pla in tiff and  the  Defendan t, 

Mr. Gaa l, en te red  in to  a  va lid  lis ting  agreem ent to  lis t and  se ll h is  

bus iness .  They then  went ou t and  procured  a  buyer who was  Angel 

Soto , a  willing  and  ab le  buyer, to  purchase  the  bus iness  a long  with  the  

bu ild ing .  Then  Mr. Soto  and  J ack Gaal en te red  in to  a  va lid  agreem ent -- 

purchase  agreem en t to  se ll tha t bus iness  to  each  o the r, and  it was  a  
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win /win  s itua tion .  J ack would  ge t to  s e ll h is  bus ines s , Angel would  ge t 

to  run  it, and  Firs t Choice  would  ge t the ir com m iss ion  fo r do ing  such .   

From  the re , if you 're  wondering  why we 're  here  today, and  

the  evidence  will show tha t we  rea lly don ' t exactly know why we 're  here  

and  why it wen t wrong, and  why the  se lle r d idn ' t go  th rough with  the  

purchase , d idn ' t go  th rough with  producing  the  docum ents , as  the  

evidence  will show, tha t he  was  supposed  to  produce  to  Mr. Soto .  And 

so  Mr. Soto , based  on  the  te rm s  of the  agreem ent, va lid ly le ft the  

agreem ent and  decided  not to  purchase  the  bus iness .   

We s till don ' t know why a ll the  docum ents  was  no t 

p roduced .  We don ' t know exactly what happened  on  J ack' s  Place  s ide .  

And so  our clien t is  owed the  com m iss ion  and  would  like  to  seek tha t 

com m iss ion .  Thank you , Your Honor. 

THE COURT:  Thank you .   

DEFENDANTS'  OPENING STATEMENT 

MR. WINTERTON:  Thank you , Your Honor.  I apprecia te  th is .  

Som etim es  I'm  a  little  soft, so  if you  can ' t hear m e p lease  ask m e to  

speak up .   

I wish  everyth ing  was  a lways  as  s im ple  as  it s ta tes , bu t it' s  

no t as  s im ple  a s  was  jus t p re sen ted .  If I m ay begin  by, there  a re  two 

causes  o f action  tha t a re  be ing  brought here .  One  is  for b reach  of 

contract, the  o ther is  for b reach  of covenant, and  good fa ith , and  fa ir 

dea ling .  There  is  no  fraud , there  is  no  negligence , there  is  no  

m is represen ta tion .  So  a ll o f those  -- if they say m y clien t m is represen ted  

certa in  th ings , tha t' s  no t here  today.  It' s  on ly under the  contract.  
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Now, a lso , wha t we 're  dea ling  with  is  NRS 645.320, the  

requirem ent fo r an  exclus ive  agency re la tionsh ip  for the  sa le  of rea l 

es ta te .  NRS 645 dea ls  with  the  regula tion  of rea lto rs .  So  le t' s  go  over 

the  facts  and  le t' s  s ee  what we  have  he re .   

Firs t o ff, Mr. Gaa l was  a  -- he 's  a  contractor in  Boulder City.  

He 's  been  doing  cons truction  for a  long  tim e .  And he  reached  the  po in t 

where  he  decided , you  know, I want to  s low down, and  I want to  re tire  a  

little  b it.  So  what he  d id  is  he  bu ilt h im se lf a  bu ild ing  or rem odeled  it, 

fixed  it up , and  then  he  pu t a  bar in  it.  And J ack bas ica lly re tired  and  a t 

the  end  of the  day, he  would  go  shoot the  breeze  with  h is  friends , and  so  

on .   

Now he  had  som e profess iona ls  s e tting  it up , a  law firm  here .  

And the  way they d id  it is  they put the  bu ild ing  in to  a  trus t.  It is  the  J ack 

Gaal Trus t.  We ' ll g ive  you  the  exact nam e, bu t the  bu ild ing  is  in  a  trus t 

with  Mr. Gaa l and  h is  wife , J ackie , a re  the  trus tees  of the  trus t.  Also , 

J ack's  Bar and  Grill, the  bar, is  a  s epara te  en tity, and  they a re  an  LLC, 

lim ited  liab ility com pany.   

So  now J ack's  been  -- he 's  trying  to  re tire .  People  com e and  

ask can  you  he lp  m e with  th is , bu t he 's  bas ica lly been  re tired .  He  

reaches  a  po in t in  tim e  where  he  says , you  know what, m aybe  I want to  

se ll the  bar too .   

So  he 's  had  a  rea l e s ta te  friend  of h is  fo r years , and  he 's  

go ing  to  com e in  and  tes tify, and  h is  nam e is  Gene  Northup .  At the  tim e  

of th is  transaction , Gene  Northup  was  the  owner of Synergy Sotheby's  

In te rna tiona l.  He  had  a ll five  franchise s  here  in  Southern  Nevada .  And 
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he  was  bas ica lly running  the  com pany.   

Well, J ack approaches  h im , and  J ack and  Gene  have  done  

bus iness  toge ther.  And he  approaches  Gene  and  says , Gene , I'm  

th inking  o f se lling  the  bar and  th inking  of ge tting  out.  So  Gene  says , 

well, th ings  a re  a  little  d iffe ren t because  -- 

MS. SAYYAR:  Your Honor, I'm  going  to  ob ject to  im prope r 

a rgum en t.  This  is  hearsay m asquerad ing  under im proper a rgum en t for 

an  opening .  None  of th is  is  in  evidence .   

THE COURT:  Objection  is  overru led .  It' s  jus t an  opening .  

And if the  facts  don ' t com e out the  way tha t they're  be ing  conveyed  to  

m e now. 

MS. SAYYAR:  Thank you , Your Honor.   

MR. WINTERTON:  So  then  what happens  is  Gene  says , le t 

m e  ge t ahold  of som eone  who specia lizes  in  se lling  bus inesses .  So  he  

ge ts  a  ho ld  of Phil Neuenswander of Firs t Choice .  And they work out a  

dea l where in  they're  go ing  to  work toge ther to  se ll th is  p roperty, and  

Gene  is  supposed  to  ge t a  re fe rra l.  Mr. Northup  is  go ing  to  tes tify tha t 

he  is  en titled  to  40 percent of the  com m iss ion , o f which  Gene  will tes tify 

tha t he  was  jus t go ing  to  g ive  it back to  J ack because  they' re  tha t good  

friends , and  the  res t o f the  60 percent would  go  to  Firs t Cho ice . 

Well then  they fill ou t the  contract, the  lis ting  ag reem ent.  

They only pu t the  bar.  We ' re  go ing  to  have  te s tim ony from  the  Pla in tiffs  

in  th is  ca se , and  they will te s tify tha t the  contract on ly s ta tes  the  LLC.  

The  contract does  no t iden tify, a t a ll, the  rea l p roperty.  Then  what 

happens  is  the  owner of the  rea l p roperty, the  trus t, s ince  they're  no t 

Gaal000183

mailto:maukele@hawaii.rr.com


 

16 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

even  nam ed in  the  lis ting  ag reem ent, they don ' t even  lis t -- have  a  p lace  

to  s ign , they don ' t even  s ign  the  lis ting  agreem ent. 

Then  what happens  is  we  have  the  -- he  does  s ign  to  se ll the  

bar.  So  he  goes  ou t, and  the  lis ting  agreem ent s ta tes  he  on ly wants  a  

cash  buyer, no th ing  e lse .  Well, then  a  contract com es , and  it says  -- 

there 's  financing  in  it.  It' s  no t fu lly wha t he  agreed , and  he  -- Mr. 

Neuenswander ca lls  up  Gene  and  says , I would  like  to  have  a  m ee ting  

with  you  and  J ack, and  I would  like  to  s ign  the  sa les  agreem ent.   

So  they ge t toge the r, and  in  the  m eeting , Mr. Northup  says , 

th is  isn ' t -- there 's  som eth ing  wrong  he re .  You ' re  no t dea ling  with  the  

rea l p roperty.  And Mr. Neuenswander says , I have  done  th is  for years  

and  yea rs , and  th is  is  how we do  it.  And Mr. Northup  says , th is  is  no t the  

proper p rocedure .  There  is  no th ing  with  the  party tha t owns  the  rea l 

p roperty.  So  they're  on  notice  tha t th ings  a re  no t righ t.   

Then  they try to  negotia te  to  ge t a ll th is  worked  out.  It 

doesn ' t ge t worked  out and , in  fact, th rough the  sa le  they're  saying , Mr. 

Northup  you ' ll jus t ge t a  little  b it o f a  com m iss ion , wha tever we  decide , 

because , you ' re  no t a  licensed  bus iness  broker.  So  -- and  tha t's  no t the  

ru les  with  the  Divis ion  of Rea l Es ta te  and  if the  bus ines s  goes  toge ther 

you  don ' t need  a  bus iness  broker' s  license . 

But anyway -- so  the  evidence  is  go ing  to  show tha t tha t's  

why th is  fe ll apart is  because  they d id  no t com ply with  what they were  

supposed  to  do .  They d id  no t p rovide  proper exclus ive  agency 

represen ta tion .   

The  evidence  is  go ing  to  show as  fo llows .  NRS 645.320 
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s ta tes  it m us t be  in  writing .  We don ' t have  a  writing  to  se ll the  rea l 

p roperty.   

Num ber two, you  have  to  se t fo rth  in  the  te rm s  a  defin ite , 

specific, and  com ple te  te rm ina tion .   

Num ber th ree , it says  conta in  no  p rovis ion , which  require s  

the  clien t who s igns  the  brokerage  to  no tify the  broke r of the  clien t's  

in ten tion  to  cance l the  exclus ive  fea tures  of the  broke rage  agreem ent 

a fte r the  te rm ina tion  of the  b rokerage  agreem ent.   

Num ber four, to  be  s igned  by both  the  clien t h is  

represen ta tive  -- au thorized  repre sen ta tive , and  the  b roker and  h is  o r her 

au thorized  rep resen ta tive  to  be  en forceable .  And we do  no t have  a  

contract by an  au thorized  represen ta tive  or by a  clien t to  s e ll the  rea l 

p roperty, and  now they're  asking  for a  com m iss ion .   

We are  go ing  to  show tha t they d id  no t do  the ir du ty, d id  no t 

do  the ir job , and  the  property has  no t been  so ld .  Also , which  is  very 

im portan t to  the  facts , the  evidence  will show the  property has  never 

been  so ld , the  bar has  neve r been  so ld .  There ' s  never been  a  d ispos ition  

of the  property.  J ack s till has  h is  bar and  shut down due  to  COVID, bu t 

he  s till has  it, and  they're  go ing  to  s ta rt opera ting  and  go  aga in . 

So  based  upon  th is  and  by the  te rm s  tha t we ' ll po in t ou t in  

the  contract, they're  no t en titled  to  a  com m iss ion  and  tha t' s  why the  sa le  

d id  no t go  through, and  tha t' s  why they d id  no t ob ta in  the ir com m iss ion .  

Thank you . 

THE COURT:  Thank you .  Pla in tiff, p lea se  ca ll your firs t 

witness .   
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MS. SAYYAR:  Yes , Your Honor.  Pla in tiff ca lls  Philip  

Neuenswander to  the  s tand , p lease .   

THE MARSHAL:  S ir, would  you  p lease  s tep  up  in  the  s tand  

and  face  the  Clerk over there? 

THE CLERK:  Ra ise  your righ t hand . 

PHILIP NEUENSWANDER, PLAINTIFF'S  WITNESS, SWORN 

THE CLERK:  Please  have  a  sea t and  s ta te  and  spe ll your 

nam e for the  record .   

THE WITNESS:  Philip  Val Neuenswander.   

THE CLERK:  Can  you  spe ll it? 

THE WITNESS:  P-H-I-L-I-P V-A-L N-E-U-E-N-S-W-A-N-D-E-R. 

THE COURT:  Thank you .  Go  ahead , p lease .   

MS. SAYYAR:  Thank you , Your Honor.  J us t a  m atte r o f 

housekeeping , does  the  witness  have  one  of our -- Pla in tiff p roposed  

exhib it b inders  in  fron t o f h im ?  Thank you .   

THE COURT:  During  the  tria l, bo th  counse l have  the  ab ility to  

m ove  about free ly in  the  courtroom .  You need  not ask to  approach .   

MS. SAYYAR:  Thank you , Your Honor. 

MR. WINTERTON:  Thank you .   

THE COURT:  Le t m e  m ake  one  o ther housekeeping  ru le .  If 

anyone , for any reason , needs  a  recess , fo r any reason , jus t le t m e  know.  

We ' ll a lways  take  a  short recess .   

MS. SAYYAR:  Thank you , Your Honor. 

DIRECT EXAMINATION 

BY MS. SAYYAR:   
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Q Mr. Neuenswander, a re  you  fam ilia r with  Las  Vegas  101, Inc., 

do ing  bus iness  as  Firs t Choice  Bus iness  Brokers? 

A Yes . 

Q And how d id  you  -- how do  you  com e to  know Firs t Choice? 

A J eff h ired  m e about 16 yea rs  ago , and  I've  been  with  Firs t 

Choice  for 16 years  working  with  them . 

Q Would  J e ff be  J e ff Nym an? 

A Yes . 

Q And what pos itions  have  you  he ld  with  Firs t Cho ice  in  the  

las t 16 years? 

A Sa les  a ssocia te . 

Q What licenses , if any, do  you  hold  to  act as  a  sa les  a ssocia te? 

A I ho ld  an  active  Nevada  rea l es ta te  license  and  a  Nevada  

bus iness  broke r perm it. 

Q Prior to  com ing  to  work with  Firs t Choice  Bus iness  brokers  

had  you  had  prior experience  in  th is  fie ld? 

A I had  prior experience  owning  bus iness  m yse lf. 

Q And who is  your broker while  working  with  Firs t Choice  

Bus iness  Brokers? 

A J eff Nym an. 

Q Okay.  In  the  pas t 16 years , how m any lis tings  have  you  done  

represen ting  a  se lle r o r a  buyer? 

A Well, over 100. 

Q Okay.  Have  you  done  lis tings  where  you 've  represen ted  both  

se lle r and  a  buyer a t the  sam e tim e? 
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A Yes , m any. 

Q Are  you  fam ilia r with  a  person  nam ed J ohn  or som etim es  

re fe rred  to  J ack Gaal? 

A Yes . 

Q And when d id  you  firs t com e  to  know Mr. Gaa l? 

A I cam e to  know Mr. Gaal when  Gene  Northup  in troduced  m e 

to  h im  for the  pu rpose  of lis ting  h is  bus iness . 

Q Okay.  Do you  reca ll when  tha t was? 

A That was  about a  m onth  prio r to  lis ting  the  -- taking  the  

lis ting . 

Q Okay.  When was  the  firs t tim e  -- d id  you  firs t speak with  Mr. 

Gaa l on  the  phone , em ail, in  person?  How did  tha t firs t com m unica tion  

happen? 

A Yes , Gene  Northup  in troduced  m e to  J ack, and  h is  wife , and  

h is  res tauran t J ack' s  Place .   

Q Okay.  How long  was  tha t firs t in itia l m eeting  of in troduction? 

A About an  hour-and-a-ha lf. 

Q Were  -- was  Mr. Gaa l and  h is  wife  presen t for the  en tire  

m eeting? 

A Yes . 

Q And were  you  a t the  loca tion  -- the  phys ica l loca tion  where  

the  bus iness  opera ted  tha t he  was  in te res ted  in  lis ting? 

A Yes . 

Q And where  is  tha t bus iness? 

A In  Boulder City.   

Gaal000188

mailto:maukele@hawaii.rr.com


 

21 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q Okay.  Did  Mr. Gaa l express  to  you, a t tha t tim e , h is  in te res t 

regard ing  se lling  h is  bus iness? 

A Yes , he  d id . 

Q What was  your unders tanding  or what d id  Mr. Gaa l s ay 

about what he  was  in te res ted  in  se lling? 

A He s ta ted , specifica lly, tha t he  was  in te res ted  in  se lling  h is  

bus iness  and  the  property, and  he  was  looking  to  re tire . 

Q Okay.  Did  Mrs . Gaa l expres s  any inform ation  a t tha t tim e? 

A She  was  supportive  of the  decis ion .  She  was  there  a t the  

m eeting . 

Q Okay.  At tha t m eeting , d id  Mr. Gaa l o r Mrs . Gaa l p rovide  you  

any docum enta tion  or in form ation  specifica lly re la ted  to  the  bus iness? 

A No, no t a t tha t tim e .  It was  an  in troductory m ee ting . 

Q Okay.  By the  end  o f the  hour-and-a-ha lf in troductory 

m eeting , was  it your im pres s ion  tha t Mr. Gaa l was  in te res ted  in  u tilizing  

your se rvices? 

A Oh, he  had  p lanned  on  tha t, and  he  sa id  he  wou ld  like  to  go  

forward  a fte r hearing  from  m e. 

Q Okay.  During  tha t hour, hour-and-a -ha lf m ee ting  were  any 

particu la r lis ting  te rm s  d iscussed , in   genera l, be tween  you  and  Mr. and  

Mrs . Gaa l? 

A Yes , we  ta lked  a  little  b it about va lua tion , and  we  ta lked  a  

little  b it about the  dura tion  of the  contract and  how the  contract works . 

Q Were  there  -- d id  Mr. Gaa l ask you  to  do  anyth ing  a t the  

conclus ion  of the  m eeting  to  m ove  the  process  forward? 
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A No. 

Q Did  there  com e a  po in t in  tim e  when Mr. Gaa l asked  to  

form ally lis t the  bus iness  for sa le? 

A Did  he  a sk m e tha t? 

Q Yes . 

A Yes .  Yeah , he  sa id  he  would  specifica lly like  to  lis t the  

bus iness  and  the  property. 

Q When d id  you  m ove  forward  preparing  lis ting  a rrangem en ts? 

A Im m edia te ly a fte r he  m ade  the  com m itm ent to  lis t and  se ll 

h is  bus iness  and  property. 

Q Okay.  Did  he  have , during  tha t in troductory m eeting , any 

specific ques tions  o f the  process  tha t you  can  reca ll, as  you  s it here  

today? 

A Yeah . 

Q Any concerns?   

A No, he  a sked  about the  process  of se lling , and  how long  it 

would  take , and  asked  what h is  p rospects  were  in  te rm s  of se lling  the  -- 

h is  bar and  the  property. 

Q Was  Mr. Northup  a lso  presen t a t tha t m eeting? 

A Yes . 

Q What was  your unders tanding  of Mr. Northup 's  involvem ent 

in  th is  p rocess , a t tha t tim e? 

A J ack and  Gene  had  done  m ultip le  bus iness  transactions  

toge ther, and  Gene  was  there  s im ply as  an  advisor.   

Q Do you  reca ll Mrs . Gaa l express ing  any ques tions  or 
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concerns  rega rd ing  the  process? 

A No, she  was  very supportive  of the  decis ion  a lso . 

Q Okay.  Did  you  prepare  any docum ents  a t tha t in troductory 

m eeting  with  Mr. and  Mrs . Gaa l p resen t? 

A No, because  we  needed  m ore  in fo rm ation . 

Q Okay.  Were  -- d id  you  leave  the  m eeting  expecting  Mr. Gaa l 

to  send  you  tha t in form ation  or tha t you  expected  there  would  be  

subsequent com m unica tions? 

A Both . 

Q Okay.  Did  the re  com e a  po in t in  tim e  where  you  rece ived  

inform ation  sufficien t to  s ta rt a  lis ting  p rocess  on  beha lf o f Mr. Gaa l? 

A I'm  sorry, say tha t aga in . 

Q Did  there  com e a  po in t in  tim e  when you  rece ived  

inform ation  sufficien t to  m ove  forward  with  the  lis ting? 

A Yes . 

Q When and  how d id  tha t occu r? 

A That occu rred  abou t a  m onth  a fte r our m eeting , and  I was  

g iven  inform ation , enough to  fin ish  the  lis ting  for the  bus iness  and  

property. 

MS. SAYYAR:  I would  like  you  to  tu rn  the  b inder in  fron t o f 

you  to  what has  been  m arked  as  Proposed  Exhib it 5, iden tified  by two 

d iffe ren t Bate  s tam p num bers  for re fe rence .  The  Bate  s tam p num ber in  

the  cen te r bo ttom  o f the  page  is  pages  11 and  12, and  tha t' s  what we  

would  ca ll the  virtua l cita tion  to  the  d ig ita l copy of the  docum ents .  But in  

te rm s  of the  paper copy of Proposed  Exhib it 5, we 're  looking  a t Ba te  
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s tam p num ber D000007.  We ' ll re fe r to  it as  D-7, Your Honor, fo r ease  of 

re fe rence .  

[Pla in tiff' s  Exhib it 5 m arked  for iden tifica tion] 

BY MS. SAYYAR:   

Q Are  you  there  a t Proposed  Exhib it 5? 

A I jus t had  a  ques tion .  I wanted  to  m ake  sure  th is  was  the  

righ t docum ent.   

MS. SAYYAR:  I'm  going  to  approach . 

THE COURT:  You m ay.   

MS. SAYYAR:  Yes , you 're  a t the  righ t p lace . 

THE WITNESS:  Okay.   

BY MS. SAYYAR:   

Q Mr. Neuenswander, have  you  seen  Proposed  Exhib it 5 

before? 

A Yes . 

Q Is  th is  a  docum ent tha t you  had  a  hand  in  prepa ring? 

A Yes . 

Q This  docum ent has  handwriting  on  it.  Do you  recognize  the  

handwriting? 

A Yes . 

Q Whose  handwriting  is  it? 

A That wou ld  be  m ine . 

Q Okay.  When, rough ly, was  th is  p repared? 

A This  was  prepared  a t the  -- once  we  had  a  contract in  p lace  

as  a  tem pla te  for escrow, to  open  up  escrow. 
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Q Okay.   

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 

Proposed  Exhib it 5. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection , Your Honor. 

THE COURT:  Exhib it 5 will be  adm itted . 

[Pla in tiff' s  Exhib it 5 adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q Now we ' re  jum ping  ahead  a  little  b it in  tim e  -- 

THE COURT:  Le t m e jus t ask you , do  you  have  an  extra  s e t o f 

docum ents? 

MS. SAYYAR:  Yes , Your Honor.  We provided  you  an  extra  

b inder.   

THE COURT:  Okay.  Good.  Thank you .  J us t so  tha t you  

know it' s  a  bench  tria l, and  I don ' t look a t them  unless  they're  adm itted . 

Go ahead , p lease .   

MS. SAYYAR:  Thank you , Your Honor. 

BY MS. SAYYAR:   

Q We 're  jum ping  ahead  in  tim e  a  little  b it.  What is  the  da te  o f 

Exhib it 5? 

A 1/25/18. 

Q So  th is  is  a  docum ent tha t you  would  have  prepared  a fte r 

you  had  obta ined  a  buyer? 

A Yes . 

Q Okay.  And the re 's  som e note s  a t the  bo ttom  of th is  
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docum ent.  Can  you  p lease  read  them ? 

A Yes .  It ind ica tes  the  parce l num ber and  the  address .  It' s  the  

parce l num ber for J ack's  p roperty. 

Q Okay.  Was  it your unders tanding  when you  were  preparing  

the  lis ting  agreem ent tha t you  were  se lling  s tock, rea l p roperty, pe rsona l 

p roperty?  What was  your unders tanding? 

A It was  crys ta l clear tha t -- and  it shows  on  the  lis ting  

agreem ent -- tha t the  rea l p roperty was  included  with  the  sa le  of the  

bus iness .  The  parce l num ber was  included  on  the  con tracts , and  it was  

crys ta l clear tha t the  rea l p roperty was  included  as  pa rt o f the  sa le  -- as  

part o f the  lis ting  agreem ent.  Tha t was  your ques tion , righ t? 

Q Yeah .   

MS. SAYYAR:  Le t's  look a t the  lis ting  agreem ent tha t is  

adm itted  as  Exhib it 10.  It' s  been  s tipu la ted  to  be  adm itted .  If you  tu rn  in  

the  b inder to  Exhib it 10.  And th is  is  iden tified  by Bate s  num bers  D-20 

through 25.  Also , by virtua l num bers  29 through  35. 

BY MS. SAYYAR:   

Q Are  you  there , s ir? 

A Uh-huh. 

Q Is  th is  the  lis ting  ag reem ent tha t you  were  jus t re fe rring  to? 

A Yes . 

Q Looking  a t the  las t page , what s igna tures  appear? 

A That wou ld  be  the  s igna ture  of the  au thorized  se lle r, J ack 

Gaa l. 

Q Okay.  Does  your s igna ture  a lso  appear? 
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A Yes . 

Q Does  anyone  e lse 's  s igna ture  appear on  th is  docum ent? 

A The  broker's  s igna ture , which  would  be  J e ff Nym an. 

Q Okay.  Is  it your cus tom , as  a  licensee , to  prepare  lis ting  

agreem ents  withou t be ing  a sked? 

A No. 

Q Did  you  prepa re  th is  docum ent? 

A Yes . 

Q How did  you  ga ther the  in form ation  necessary to  prepare  

th is  docum ent? 

A J ack provided  som e in itia l financia l in form ation  tha t was  

handwritten , in  te rm s  of sa les  forecas t, and  we  have  a  ques tionna ire  tha t 

we  go  through to  ge t the  re s t o f the  in form ation  to  prepare  the  lis ting . 

Q Okay.  Were  there  any o ther m eetings , o ther than  the  

in troducto ry m eeting  tha t we 've  ta lked  about tha t happened  in  person  to  

he lp  prepare  the  lis ting  agreem ent? 

A Yes , we  had  m et in  person  to  go  over the  contract a t the  tim e  

of s ign ing . 

Q Okay.  How long  was  tha t m eeting? 

A Over an  hour. 

Q Where  d id  tha t m ee ting  take  p lace? 

A At Gene  Northup 's  o ffice . 

Q Who was  presen t a t tha t m eeting? 

A It would  have  been  m yse lf, J ack, and  Gene  Northup .   

Q So  le t' s  look a t the  docum ent.  At the  very top  line , what is  

Gaal000195

mailto:maukele@hawaii.rr.com


 

28 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

the  bus iness  nam e, as  iden tified? 

A J ack's  Place  including  rea l es ta te . 

Q Now there 's  an  address  tha t appears  be low it, 544 Nevada  

Highway, Boulder City, Nevada  89005.  Is  tha t the  loca tion  where  you  

had  your in troducto ry m eeting  with  Mr. and  Mrs . Gaa l? 

A Yes . 

Q Who is  lis ted  in  the  se lle r line , s ir? 

A J ack Gaal. 

Q Does  it s ay anyth ing  e lse  on  tha t line?  The  firs t page , top . 

A A you  asking  fo r the  fifth  line  down? 

Q Yes . 

A J ack Gaal, m anaging  m em ber. 

Q And then  furthe r tabbed  over? 

A J ack's  Place  Bar and  Grill LLC. 

Q Okay.  Now th is  docum ent includes  a  se ries  of defin itions  on  

page  -- virtua l page  34, Ba te  s tam p num ber D-24.  Le t's  s ta rt a t the  

defin itions  befo re  we  go  through th is  docum ent.  Paragraph  40 on  page  

D-24, virtua l page  num ber 34.  Are  you  there , s ir? 

A Yes . 

Q Okay.  There  is  a  de fin ition  fo r se lle r.  Can  you  p lease  te ll u s  

what tha t says? 

A Paragraph  4? 

Q Yeah , subparagraph  4 of m ain  paragraph  40. 

A "The  owners  of the  above-nam ed bus iness , who  are  o ffe ring  

the  above-nam ed bus iness  for inclus ive  sa le , by and  through FCBB 1010, 
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the  te rm  se lle r a lso  includes , bu t is  no t lim ited  to , a ll p rincipa ls , owners , 

shareholders , partners , o fficers , and  d irectors  of the  bus iness , executors , 

and  adm inis tra tors ." 

Q Okay.  And the re 's  a lso  a  defin ition  of what bus iness  m eans  

on  subpa ragraph  5.  Can  you  p lease  read  tha t, s ir? 

A "Bus iness .  The  bus iness  nam ed with in  th is  agreem ent, 

which  is  o ffe red  for sa le , wh ich  includes , bu t is  no t lim ited  to , rea l 

p roperty, persona l p roperty, asse ts  and  roya lties , o ther bus inesses , 

which  a re  part o f the  m ain  bus ines s  offe red  for sa le  by the  se lle r, by and  

through the  agreem ent." 

Q Okay.  There  is  a lso  a  defin ition  for transaction  under 

subparagraph  6, wh ich  is  ve ry long , bu t if you  can  read  the  firs t part o f it 

before  we  ge t to  subsection  A, p lease? 

A Sure .  "Transaction , a  d ispos ition  of the  bus ines s .  The  sa le  

or o ther change  of the  ownersh ip  o f the  bus ines s , whether or no t 

th rough the  e ffo rts  o f FCBB 101 during  the  te rm  of th is  agreem ent or 

extens ion  thereof and/or where  som e of a  purchase  agreem ent is  

en te red  in to  by se lle r and/o r. 

Q All righ t.  It says , where  som e form  of a  purchase  ag reem ent 

is  en te red  in to  by se lle r.   

 Did  there  com e a  po in t in  tim e  where  the  Defendants  en te red  in to  a  

purchase  agreem en t in  th is  case? 

A Yes . 

Q Purchase  agreem en t is  defined  on  subparagraph  11, p lease .  

Can  you  p lease  read  tha t? 
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A "Purchase  ag reem ent.  Any and  a ll agreem ents  by and  

be tween  the  se lle r and  the  buyer m em oria lizing  the  transaction  

including , bu t no t lim ited  to , an  offe r to  purchase  a  le tte r o f in ten t, 

m em orandum  of unders tanding , asse t purchase  agreem ent, s tock sa le , 

o r any s im ila r docum ent for the  lease , exchange , o r purchase  and  sa le  of 

the  above  bus inesses  or re la ted  bus iness , its  cap ita l, s tock, o r asse ts , o r 

any portion  the reof, e ither a s  an  ind ividua l m em ber, m em ber of a  

partnersh ip , o fficer, d irector, em ployee , s tock holder of a  corpora tion , o r 

in  any o ther capacity." 

Q Okay.  Then  there 's  a  defin ition  for transacted  va lue  under 

subparagraph  14.  If you  can  read  the  firs t sen tence  of tha t defin ition , 

p lease . 

A "Including  without lim ita tion , inventory, equipm ent, fixture s , 

leasehold  im provem ents , cred it lines , loans , cash , no tes , assum ptions  of 

no tes , rea l p roperty, purchase  agreem ents , lease  agreem ents , deb ts , 

consulting  agreem ents , va lue  of pens ions , re tirem ent p lans , aggrega te  

am ount of a ll leases , equipm ent leases , assum ption  of d ischarge  o r re lie f 

o f debts , contingent paym en ts , licens ing  agreem ents , roya lty 

agreem ents , paym ents  based  on  fu ture  sa les  of p rofits , defe rred  

com pensa tion , em ploym ent or m anagem ent agreem ents , consulting , 

non-com pete  agreem ents , op tion  agreem ents , cap ita l inves tm ents , 

assum ption  of d ischarge  or re lie f o f pe rsona l guaran tees , a ll liab ilities  

and/or o ther ob liga tions  included  with  the  sa le  re ta ined  by the  

bus inesses  or assum ed by the  buyer."  Would  you  like  m e to  keep  going  

or? 
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Q I th ink we 're  enough, bu t thank you .  So  these  a re  the  

defin itions  for the  te rm s  used  in  th is  lis ting  agreem en t; is  tha t correct? 

A Yes . 

Q And d id  Mr. Gaa l in itia l a t the  bo ttom  o f th is  page  where  it 

says  se lle r in itia ls? 

A Yes . 

Q Isn ' t it true  he  in  fact in itia led  a ll the  pages? 

A Yes . 

Q All righ t.  Going  now to  the  actua l te rm s  of the  agreem ent.   

MR. WINTERTON:  Your Honor, I know th is  isn ' t a  ju ry tria l, 

bu t, boy, there ' s  been  tons  o f lead ing , and  I would  ask tha t counse l 

re fra in .  This  is  her witness .   

THE COURT:  Well, you  can  a lways  lead  on  foundation , bu t 

I' ll a sk you  to  -- it' s  a  cau tion  not to  lead .   

MR. WINTERTON:  Thank you . 

MS. SAYYAR:  Thank you . 

BY MS. SAYYAR:   

Q Looking  a t th is  docum ent, the  firs t page  of Exhib it 10, is  there  

a  te rm ? 

A Are  you  asking  for paragraph  2? 

Q I'm  jus t a sking , is  there  a  te rm  of tim e  fram e for the  length  of 

the  life  o f the  contract? 

A Yes .  From  October 10th , 2018, to  October 9th , 2000 -- excuse  

m e.  It' s  October 9th , 2017, for a  period  of 12 m onths  ending  on  October 

10th , 2018. 
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Q Does  th is  agreem en t se t fo rth  any com pensa tion  te rm s  to  

Firs t Cho ice  Bus iness  Broke rs? 

A Yes . 

Q What pa ragraph  would  they be  loca ted  in? 

A That wou ld  be  paragraph  6.  

Q And what com pensa tion  would  Firs t Choice  Bus iness  Brokers  

be  en titled  to  under the  te rm s  of the  contract upon  proper perform ance? 

A It would  be  ten  percent o f the  to ta l transaction  p rice . 

Q Where  do  you  see  the  ten  percent lis ted? 

A That's  in  parag raph  num ber 41.   

Q All righ t.  Thank you .  Unde r the  te rm s  of the  lis ting  

agreem ent, when  is  Firs t Choice  Bus iness  Broke r en titled  to  its  fees? 

A When the  offe r is  accepted  by the  se lle r.  When we presen t 

an  offe r, and  they've  accepted  it. 

Q Where  in  th is  contract does  it say tha t? 

A I be lieve  tha t' s  paragraph  8. 

Q Can you  poin t and  read  the  exact section  you 're  re fe rring  to  

in  your tes tim ony, s ir? 

A All -- yes , paragraph  8.  "All fees  owed  to  FCBB 101, 

regard less  of whether it' s  owed for the  sa le  of the  bus iness , land  

im provem ents , o r the  land  or the  leas ing  or agents , w ill be  fu lly earned  

a t the  tim e  of accep tance  by se lle r o f any type  of purchase  agreem ent." 

Q Does  the  contract s e t fo rth  when  paym ent is  due  to  Firs t 

Choice? 

A Yeah , a t the  tim e  of an  accepted  agreem ent.   
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Q And where  does  it s ay tha t in  the  contract? 

A I be lieve  I jus t read  tha t. 

Q Okay.   

A Paragraph  8. 

Q Okay.  What m arke ting  d id  Firs t Choice  Bus iness  Brokers  do  

to  he lp  find  a  buyer for th is  bus ines s? 

A We m arke ted  on  e igh t na tiona l webs ites , and  pos ted  ads  and  

pa id  for those  ads  to  be  pos ted  to  b ring  buyers  to  the  bus iness .   

Q How long  was  th is  p roperty -- excuse  m e, how long  was  th is  

bus iness  lis ted  with  Firs t Choice  Bus iness  Broke rs  before  an  offe r was  

m ade  on  the  property and  the  bus iness? 

A About fou r-and-a-ha lf m onths . 

Q Okay.  Is  tha t tim e  fram e unreasonably long  or short in  your 

experience  a s  a  bus iness  licensee? 

A No. 

Q It' s  unreasonably long  or unreasonably short?   

A Well, it' s  about average .   

Q Okay.  What du ties  d id  the  se lle r have  under the  te rm s  of th is  

agreem ent if a  buye r was  presen ted? 

A Well, they have  a  du ty to  work with  the  buyer and  to  

coopera te  with  them , such  as  producing  due  d iligence  docum ents .   

Q Okay.  If we  look a t paragraph  11 of Exhib it 10.  Can  you  

poin t ou t where  it re fe rs  to  the  se lle r's  du ties  as  you 've  tes tified? 

A I sure  can .  At parag raph  11, firs t line , w ith in  ten  bus iness  

days  of the  da te  of th is  agreem ent, se lle r agrees  to  p rovide  FCBB 101 the  
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fo llowing  docum en ts , com ple te  se t lis t o f equipm ent, veh icles , o r o ther 

asse ts  to  be  included  or excluded  in  the  sa le .   

Q Okay.  Did  the  se lle r have  any du ties  to  provide  th ings  to  a  

po ten tia l buye r? 

A Yes . 

Q Is  tha t a lso  conta ined  in  paragraph  11? 

[Witness  reviewing  docum ent] 

A Yes , it' s  in  the  second parag raph . 

Q Okay.  In  -- 

A Se lle r -- would  you  like  m e to  read  it? 

Q Yes , p lease . 

A "Se lle r a lso  agrees  to  provide  the  buyer with  any and  a ll 

reques ted  docum en ta tion  with in  the  ag reed  upon tim e  period  be tween  

the  se lle r and  the  buyer se t fo rth  in  a  purchase  agreem ent tha t has  been  

en te red  in to  be tween  the  parties ." 

Q Okay. 

A It a lso  goes  on  to  say, "the  fee , based  upon the  accepted  

purchase  agreem en t am ount will be  owed to  FCBB if the  se lle r fa ils  to  

de liver docum ents  in  the  agreed  upon tim e  period , whethe r or no t such  

notion  a lso  cons titu tes  defau lt fo r a  m a teria l b reach  of the  purchase  

agreem ent by the  se lle r." 

Q In  th is  ins tance , d id  the  se lle r tim e ly provide  docum ents  to  

the  buye r a t buyer's  reques t? 

A The  se lle r d id  no t p rovide  one  s ing le  docum ent.  Not a  s ing le  

due  d iligence  docum ent.  Not one .  There  was  a  lis t o f ove r 30 item s  for 
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h im  to  provide .  He  d id  no t p rovide  one  s ing le  reques ted  docum ent.   

Q I would  like  you  to  tu rn  to  page  -- virtua l page  32, Bate  s tam p 

num ber D-22 o f th is  exhib it.  And I would  like  you  to  take  a  m om ent to  

read  pa ragraph  26, p lease .   

A Where  it says  tra in ing?  I m ay have  the  wrong paragraph .   

MS. SAYYAR:  I will approach  and  poin t ou t paragraph  26.   

THE WITNESS:  Oh, I'm  sorry, righ t here .  Authority to  en te r 

in to  agreem en t persona l guaran tees , correct? 

MS. SAYYAR:  Correct.   

BY MS. SAYYAR:   

Q If you  could  p lease  read  tha t, s ir? 

A Yes .  "Se lle r warran ts  tha t se lle r o r the  na tura l person  who  

s igned  on  beha lf o f the  en tity has  the  lega l righ t, power, and  au thority to  

en te r in to  and  perfo rm  th is  agreem ent, and  warran t tha t se lle r is  no t 

under the  ju risd iction  of any bankruptcy court.  The  na tura l person  or 

persons  who s igned  th is  ag reem ent pe rsona lly guaran tees  perform ance  

of th is  ag reem ent and  the  paym en t to  FCBB 101 of a ll com m iss ions  due ."   

Q Do you  want to  fin ish  read ing  tha t paragraph? 

A Yes .  "If se lle r is  a  corpora te  en tity, se lle r, evidenced  by a  

corpora te  reso lu tion  tha t he  or she  has  the  au thority to  act on  beha lf o f 

the  corpora tion , and  its  o fficers  and  d irectors , agrees  tha t a ll o ffice rs , 

d irectors , and/or m em bers  of the  corpora te  en tity, curren tly or in  the  

fu ture , persona lly guaran tee  perform ance  of th is  agreem en t." 

Q Did  Mr. Gaa l ever te ll you , p rior to  s ign ing  th is  lis ting  

agreem ent, tha t he  was  no t the  au thorized  person? 
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A No. 

Q Did  Mr. Gaa l, when  you  went th rough th is  agreem ent with  

Mr. Northup , p rior to  h im  s ign ing , express  any conce rns  about any of the  

te rm s  in  th is  ag reem ent? 

A No. 

Q Did  he  ra ise  any ques tions  regard ing  the  te rm s  of th is  

agreem ent? 

A No. 

Q You sa id  the  m eeting  las ted  over an  hour, what was  

d iscussed  during  tha t m eeting? 

A Our approach  to  approaching  buyers , unders tanding  the  

lis ting  ag reem ents , expecta tions .   

Q As  Mr. Gaa l in itia led  and  s igned  th is  docum ent, d id  he  ask 

any particu la r cla rifying  ques tions  of any particu la r s ection  of th is  

agreem ent? 

A No. 

Q Paragraph  29 of th is  agreem ent re fe rs  to  rea l p roperty.  Did  

Mr. Gaa l express  any conce rns  regard ing  rea l p roperty be ing  part o f th is  

agreem ent? 

A Not one  s ing le  concern . 

Q Was  the re  any ind ica tion  when th is  lis ting  agreem ent was  

s igned  tha t som e o ther person  needed  to  a lso  approve  th is  lis ting? 

A Yes .  When we d id  the  corpora te  reso lu tion , h is  wife  cam e up  

on  tha t, and  we  had  J ack a long  with  h is  wife  s ign  the  corpora te  

reso lu tion  to  se ll. 
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Q Okay.  When th is  lis ting  agreem en t was  s igned  in  October 

2017, d id  you  have  any reason  to  be lieve  tha t Mr. Gaa l d id  no t have  the  

au thority to  lis t and  se ll bo th  the  p rope rty and  the  bus ines s  asse ts? 

A Absolu te ly no t. 

Q Now in  the  beg inning  of th is  agreem ent, a t paragraph  6, it 

m entions  a  12 percent com m iss ion  fee  of the  transacted  va lue , bu t as  

you  poin ted  out in  your ea rlie r tes tim ony, paragraph  41 of th is  exh ib it 

reduces  tha t to  ten  percent.  How did  tha t com e  about? 

A Well, we  wanted  to  work with  the  se lle r to  m ake  sure  it was  a  

win /win  for everybody, and  we recognized  it was  a  la rge  transaction .  

And typ ica lly on  a  la rge  transaction , we  will o ffe r a  d iscount of a  po in t o r 

two.  Tha t resu lted  in  the  ten  percent ag reed  upon fee . 

Q Now afte r th is  lis ting  agreem ent was  s igned , d id  the  se lle r 

have  an  obliga tion  to  provide  m ore  in fo rm ation  to  you? 

A Yes . 

Q I would  like  you  to  look a t pa ragraph  31, on  virtua l page  33, 

Bate  s tam p num ber D-23 of th is  exhib it.  What prom ises  d id  se lle r m ake  

regard ing  inform ation  tha t he  was  go ing  to  provide , accord ing  to  the  

docum ent? 

A Well, in  parag raph  31, the  se lle r repre sents  tha t he  was  do ing  

1.150, $1,150,000, in  gross  s a les  and  an  ad jus ted  ne t p rofit o f $224,000 to  

the  bo ttom  line . 

Q Is  there  anyth ing  e lse  tha t he  prom ised  -- 

A Yeah , to  provide  -- 

Q -- in  tha t parag raph? 
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A -- to  provide  financia ls  tha t would  back tha t up . 

Q All righ t.  And I be lieve  it s ays , s e lle r agrees  tha t the  

confidentia l bus iness  ques tionna ire , a ll workshee ts  and  the ir conten ts  

a ttached  a re  part o f th is  agreem ent, and  they're  incorpora ted  here in  by 

re fe rence .  What a re  confidentia l bus iness  ques tionna ire  and  

workshee ts? 

A Deta iled  in form ation  about the  bus ines s .   

Q Okay.  And d id  Mr. Gaa l p rovide  tha t? 

A In itia lly, he  provided  in itia l in form ation  in  te rm s  of what we  

needed  to  do , the  lis ting . 

Q Now earlie r you  tes tified  tha t the  fee  was  fu lly earned , when  

you  were  read ing  paragraph  8 of th is  docum ent, a t the  tim e  of 

acceptance  by se lle r o f any type  o f purchase  agreem ent.  When does  

Firs t Cho ice  Bus iness  Broke r usua lly ge t pa id  if the  fee  is  fu lly earned  

when the re 's  a  purchase  ag reem ent? 

A At the  close  of escrow.   

Q Now we jus t saw, and  you  were  ju s t ta lking  about additiona l 

workshee ts  and  confidentia l bus iness  ques tionna ires .  Did  you  prepare  

those  docum ents  in  th is  m atte r? 

A Yes . 

Q All righ t.  I would  like  you  to  go  to  what' s  been  m arked  as  

proposed  Exhib it 13. 

BY MS. SAYYAR:   

Q Specifica lly, to  page  -- virtua l page  117, Ba te  s tam p num ber 

D-104.   
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A Can you  repea t which  page  num ber aga in , p lease? 

Q Let's  go  by the  one  a t the  bo ttom  cente r, which  is  117. 

A Okay.   

Q And I want you  to  look a t tha t portion  of proposed  Exhib it 13, 

tha t m akes  up  three  pages . 

MS. SAYYAR:  And for the  Clerk, tha t's  virtua l page  num ber 

117, 118, and  119.   

BY MS. SAYYAR:   

Q Sir, have  you  seen  th is  docum ent before? 

A Yes . 

Q Is  th is  the  confidentia l bus iness  ques tionna ire  tha t you  were  

jus t d iscuss ing  on  the  lis ting  agreem en t? 

A Yes .  This  is  a lways  a  part o f our lis ting  package . 

Q Okay.  Do you  recognize  the  handwriting  on  th is  docum en t?   

MR. WINTERTON:  Excuse  m e, Your Honor.  I'm  jus t kind  of 

los t to  where  she  was  -- wha t page . 

MS. SAYYAR:  Oh, I apologize , Mr. Win te rton .  We 're  on  

proposed  Exhib it 13, which , unfortuna te ly, is  a  b ig  bundle  of docum ents , 

and  we  a re  looking  a t virtua l page  117, Bate  s tam p num ber D-104.  If you  

need  m e  to  com e over and  -- 

MR. WINTERTON:  I was  a t 117.   

MS. SAYYAR:  Under -- 

MR. WINTERTON:  Got it. 

MS. SAYYAR:  Got it?  Perfect. 

MR. WINTERTON:  Thank you .   
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MS. SAYYAR:  No worries .  I apologize  for tha t re fe rences .  

So  th is  is  a  th ree  page , pages , Mr. Winte rton , 117, 118, and  119 tha t 

m ake  up  proposed  Exhib it 13.   

BY MS. SAYYAR:   

Q Is  th is  ques tionna ire  som eth ing  tha t you  regula rly prepare  as  

part o f the  lis ting  process? 

A Yes . 

Q Does  your handwriting  -- I'm  sorry if I a sked  th is  a lready, bu t 

I go t -- is  your handwriting  appearing  on  th is  docum ent? 

A No, tha t would  be  the  handwriting  of the  -- there  a re  som e -- 

ques tions  6 and  7, tha t would  be  m y handwriting , and  then  tha t's  

in itia led  by the  se lle r. 

Q Okay.   

A And then  the  se lle r has  s igned  a t the  bo ttom  of the  page .   

Q Thank you . 

MS. SAYYAR:  Your Honor, fo r ease  of re fe rence  we  m ove  to  

adm it Exhib it 13 and  re fe r to  th is  as  Exhib it 13A, which  will be  page  

num bers  117, 118, and  119. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection , Your Honor. 

THE COURT:  Exhib it 13 will be  adm itted , the  whole  exhib it.  

13A, pages  117, 118, and  119.   

[Pla in tiff' s  Exhib it 13A adm itted  in to  evidence] 

MS. SAYYAR:  And I do  apologize , Madam  Clerk, for the  no t 

be ing  broken  out.  Tha t is  m y m is take .  I apologize  to  the  Court as  well 
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for tha t.   

BY MS. SAYYAR:   

Q So  looking  a t th is  confidentia l bus ines s  ques tionna ire , it 

appears  to  be  s igned  a t the  bo ttom  of a ll th ree  pages .  Do you  recognize  

the  s igna tures? 

A Yes . 

Q Whose  s igna tu res  a re  there? 

A J ack Gaal. 

Q Does  your s igna ture  a lso  appear on  th is  docum ent? 

A Yes , on  the  las t page . 

Q Page  119? 

A Yes . 

Q When was  th is  p repared? 

A This  was  prepared  a t the  tim e  of the  lis ting . 

Q So  when  you  were  go ing  through the  lis ting  agreem ent, 

Exhib it 10, you  wou ld  have  been  prepa ring  th is  s im ultaneous ly? 

A Yes . 

Q So  who was  presen t a t tha t tim e? 

A That wou ld  been  J ack, Gene  Northup , and  m yse lf.   

Q Okay.  And what is  the  bus iness  nam e lis ted  on  the  top  of 

th is  bus iness  ques tionna ire? 

A J ack's  Place , including  rea l es ta te . 

Q And does  num ber 14 -- what does  num ber 14 re flect? 

A For 14 it says , "if owned pa rce l, the  pa rce l num ber is  lis ted  

a long  with  the  parce l s ize  of 0.8 acres ." 
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Q Now there 's  som e handwriting  tha t appears  on  line  13.  

Whose  handwriting  is  tha t? 

A That wou ld  be  m ine .  It s tands  for "NA, bus iness  owner owns  

land ."   

Q And why d id  you  write  tha t there? 

A Because  there 's  no  lease  in  p lace  because  the  owner owned 

the  property.   

Q And d id  you  write  th is  in to  th is  form  while  Mr. Gaa l was  

presen t in  the  room  with  you? 

A Yes .  And the  reason  why tha t's  written  tha t way is  for a  

buyer to  unders tand  tha t the  owner owns  the  p roperty and  tha t there  is  

no  lease  in  p lace .   

Q Uh-huh.  Now the  las t page  of Exhib it 13A, page  119, above  

Mr. Gaa l's  s igna ture  there  is  an  a ffirm a tion  tha t he  provided .  Do you  see  

tha t, s ir? 

A Yes . 

Q Is  th is  s tandard  on  the  ques tionna ire? 

A Yes . 

Q Why is  th is  the re? 

A To show tha t he 's  the  au tho rized  se lle r.   

Q Does  it s ay anyth ing  e lse  in  tha t, the  se lle r has  provided  

inform ation?  Anyth ing  e lse  why tha t's  there? 

A Are  you  asking  about the  th ird  line  on  page  119, th ird  from  

the  bo ttom ? 

Q Yes . 
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A Yeah .  It says , "J ack Gaa l, m anaging  m em ber of J ack's  Place  

Bar and  Grill LLC." 

Q Oh, I apo logize , fu rther above , there 's  a  paragraph  of text.  I 

was  asking  about tha t.  Le t m e  re s ta te  m y ques tion  from  the  beginning .   

A Yeah .  Sure . 

Q Do you  see  tha t section  of text tha t is  bo lded? 

A Yeah , it says , "the  se lle r has  provided  the  in form ation  

conta ined  here in  to  the  broker and /or broker's  agents .  The  se lle r 

warran ts  tha t the  above  inform ation  is  true  and  correct to  the  bes t o f h is  

o r her be lie f and  knowledge .  Se lle r specifica lly agrees  tha t b roker and/or 

broker's  agents  m ay provide  th is  in form ation  and  photograph  to  any 

poten tia l buye r.  Se lle r agrees  tha t the  broker has  no t m ade  any 

independent confirm ations  and  broker does  no t guaran tee  its  accuracy, 

com ple teness , o r re liab ility." 

Q Okay.  I would  like  you  to  tu rn  to  a  d iffe ren t portion  of 

proposed  Exhib it 13.  I would  like  you  to  tu rn  to  page  106.  Le t m e  know 

when you 're  there .   

A Yeah , I'm  there . 

Q Okay.  Have  you  seen  th is  docum ent before , s ir? 

A Yes .  This  is  a  s tandard  docum ent tha t' s  pu t toge ther as  pa rt 

o f our lis ting  package . 

Q Was  th is  a  docum ent tha t was  crea ted  and  during  the  tim e  

tha t you  were  m eeting  with  Mr. Gaa l and  Mr. Northup  in  pe rson  to  s ign  

the  lis ting  agreem ent? 

A Yes , it was  s igned  a t the  tim e  we s igned  the  lis ting  
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agreem ent. 

Q Okay.  And you  recognize  the  s igna ture  a t the  bo ttom ? 

A Yes . 

MS. SAYYAR:  Your Honor, m ove  to  adm it as  Exhib it 13B, 

page  106, a lso  known as  D-93 only. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection , Your Honor. 

THE COURT:  Exhib it 13B will adm itted , be ing  page  106 of 

Exhib it 13. 

[Pla in tiff' s  Exhib it 13B adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q Do you  reca ll Mr. Gaa l having  any ques tions  or conce rns  as  

you  put toge the r th is  new lis ting  da ta  input shee t? 

A Zero . 

Q Okay.  How m any tim es  on  th is  docum ent -- well, is  there  any 

re fe rence  on  th is  docum ent to  rea l es ta te  and  rea l p roperty be ing  pa rt o f 

the  sa le? 

A Yes .  The  very top  line  it says  J ack's  Place .  It te lls  you  what's  

be ing  so ld , J ack's  Place , including  rea l es ta te .  It a lso  says  in  the  firs t 

paragraph  of the  bus iness  overview tha t's  adve rtised  to  every s ing le  

buyer tha t looks  a t the  bus iness .  It says , now is  your opportun ity to  own 

one  of Nevada 's  top  ra ted  sports  bars  and  grills  a long  with  the  rea l 

es ta te .   

Q Any o the r re fe rences  on  th is  docum ent to  rea l p roperty and  

rea l es ta te? 
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A Right be low tha t the  m eta  descrip tion  says  h igh  dem and 

opportun ity to  own your own  success fu l sports  bar and  grilling  including  

rea l p roperty. 

Q And then  -- 

A Also , the  title  tag  above  tha t -- so  tha t's  the  firs t s en tence  a  

buyer would  see  if they're  s earch ing  a long  the  in te rne t s ites .  The  firs t 

sen tence  tha t would  com e up  as  the  look, like , on  BizBuySell, the  

advertis em ent says , well es tab lished  sports  bar and  g rill, non-gam ing , 

includ ing  rea l es ta te . 

Q Okay.  Any o ther re fe rence  to  the  rea l e s ta te  on  th is  

docum ent? 

A Yes .  Under lease  and  asse ts , bus iness  owner owns  property 

re fe renced  to  tha t. 

Q Okay.  Now was  the re  any ind ica tion  g iven  to  you  by Mr. 

Gaa l o r h is  advisor, Mr. Northup , du ring  the  m eeting  tha t there  was  any 

concerns  about lis ting  th is  p roperty with  rea l e s ta te?   

A Absolu te ly zero . 

Q Excuse  m e, lis ting  th is  bus iness . 

A Absolu te ly zero .  They were  sa tis fied  tha t the  contract 

covered  the  rea l es ta te .  Both  of them . 

Q Now you  jus t te s tified  tha t the  in fo rm ation  tha t would  appear 

on  Exhib it 13B, the  new lis ting  da ta  input shee t, would  be  part o f what a  

po ten tia l buye r would  see  in  the  advertisem ents  and  m arke ting  of the  

bus iness , correct? 

A That's  co rrect. 
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Q I would  like  you  to  tu rn  to  a  portion  of proposed  Exhib it 13, 

page  105.  Also  re fe rred  to  a s  Bate  s tam p num ber D-92.  Le t m e  know 

when you 're  there , s ir. 

A I'm  there . 

Q Okay.  What is  th is  docum ent? 

A This  is  a  copy of what a  buyer would  see  -- the  actua l 

advertis em ent tha t a  buyer would  see  on  a  webs ite .   

Q Okay.  Is  th is  a  docum ent tha t you  he lped  -- Firs t Choice  

he lped  crea te? 

A Me a long  with  the  adm inis tra tors  a t Firs t Choice  Bus iness  

Brokers .   

Q Okay.  Where  would  th is  in fo rm ation  have  been  pos ted? 

A On e igh t na tiona l webs ites . 

Q What webs ites  a re  those?  

A BizBuySell, BizQues t, m y broker.  Many of the  na tiona l b ig  

com panies .   

Q Okay.  Would  you  have  taken  the  in form a -- is  the  

in form ation  on  Exhib it 13B, the  new lis ting  da ta  input shee t, pu t in to  

what is  p roposed  -- part o f p roposed  Exhib it 13, page  105? 

A Yes . 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 

Exhib it 13C, which  is  page  105.  Also  re fe rred  to  as  D-92. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection . 

THE COURT:  13C will be  adm itted . 
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[Pla in tiff' s  Exhib it 13C adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q I would  like  you  to  tu rn  to  tha t portion  of proposed  Exhib it 

13, iden tified  as  page  107.  Also  re fe rred  to  as  Bates  s tam p num ber D-94.  

It' s  a  s ing le  page  docum ent.  Le t m e  know when you 're  the re .   

A I'm  there . 

Q Do you  recognize  th is  docum ent? 

A Yes . 

Q Is  th is  a  docum ent tha t Firs t Choice  crea tes? 

A Yes .  This  is  the  prepara tory docum ent tha t Firs t Choice  

ass is tan ts  used  prio r to  pos ting  a ll the  ads  on  the  in te rne t, advertis ing  

the  bus iness  and  the  rea l e s ta te . 

Q Okay.  Does  th is  conta in  handwriting  tha t you  recogn ize? 

A Yes . 

Q Whose  handwriting  is  th is? 

A That wou ld  be  m ine . 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  a s  

Exhib it 13D, a s  in  dog , page  107.  Also  re fe rred  to  as  Bate  s tam p num ber 

D-94. 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 13D will be  adm itted . 

[Pla in tiff' s  Exhib it 13D adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q When was  th is  docum ent prepared? 

A This  was  prepared  a fte r we  had  ga thered  toge ther a ll the  
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lis ting  docum ents  and  is  the  las t docum ent tha t's  p repared  prior to  the  

bus iness  be ing  advertised . 

Q Okay.  And under what ca tegories  d id  you  decide  to  m arke t 

th is  bus iness? 

A Food and  beverage  and  a lso  rea l es ta te . 

Q Does  Firs t Cho ice  Bus iness  Broke rs  com m only se ll no t on ly 

the  bus iness , bu t the  rea l p roperty and  rea l es ta te  it' s  involved  in? 

A Yes .  No t on ly do  we  com m only se ll tha t, bu t we 've  used  the  

exact s am e lis ting  agreem ents  and  purchase  agreem ents  in  escrow 

m any, m any, m any tim es  to  close  transactions . 

Q Have  you , yourse lf, persona lly, as  a  licensee , done  sa les  of 

bus inesses , wh ich  is  -- which  have  included  rea l p roperty before  the  

ins tance  case? 

A I have  not done  som eth ing  tha t's  included  rea l p roperty. 

Q I would  like  you  to  go  to  tha t portion  o f proposed  Exhib it 13, 

which  is  a  two page  section  identified  by virtua l page  num bers  125 and  

126.  Also  re fe rred  to  by Bate  s tam p num ber D-112 and  D-113.  Le t m e  

know when you 're  there .   

A I'm  there . 

Q Do you  recognize  th is  docum ent, s ir? 

A Yes . 

Q Is  th is  a  docum ent tha t Firs t Choice  prepares? 

A Yes . 

Q What is  th is  docum ent, genera lly? 

A This  is  a  se lle r's  s ta tem ent of incom e for the  bus iness . 
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Q Okay.  Was  th is  p repared  du ring  the  tim e  tha t you  m et in  

person  with  Mr. Gaa l and  Mr. Northup  to  s ign  the  lis ting  agreem ent, 

Exhib it 10? 

A Yes . 

Q Okay.  Does  any s igna ture  o r in itia ls  appear on  th is  

docum ent? 

A Yes . 

Q Whose  a re  they? 

A J ack Gaal's . 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 

p roposed  Exhib it 13E, which  is  Bate  s tam p num ber D-112 and  113, and  

virtua l num bers  page  125 and  126.   

THE COURT:  Any objection? 

MR. WINTERTON:  I had  the  wrong pages .  The  125, is  tha t 

the  one  with  the  m ap?   

MS. SAYYAR:  No. 

MR. WINTERTON:  Okay. 

MS. SAYYAR:  I will -- 

MR. WINTERTON:  Okay.  It' s  th is  one  then? 

MS. SAYYAR:  It' s  th is  page  and  th is  page . 

MR. WINTERTON:  No objection , Your Honor. 

THE COURT:  Exhib it 13E will be  adm itted , 125 and  126. 

MR. WINTERTON:  Thank you . 

[Pla in tiff' s  Exhib it 13E adm itted  in to  evidence] 

BY MS. SAYYAR:   
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Q When th is  was  prepared  during  the  in -person  m eeting  on  

October 9th , 2017, d id  Mr. Gaa l expres s  any concerns  rega rd ing  

docum enta tion  re la ted  to  the  se lle r's  d iscre tionary earn ing ' s  workshee t? 

A Zero . 

Q Did  you  and  he  eve r have  any d iscuss ions  prior to  Octobe r 

2017, where  Mr. Gaa l expressed  any concerns  regard ing  provid ing  

financia l in form ation  regard ing  the  bus iness? 

A I'm  not su re  I unders tand  the  ques tion .   

Q Let m e rephrase .  As  of the  tim e  of the  lis ting , October 9th , 

2017, had  you  and  Mr. Gaa l had  any d iscuss ions  where  he  expres sed  

concerns  rega rd ing  provid ing  financia ls  to  a  po ten tia l buye r? 

A No. 

Q I would  like  you  to  go  to  page  -- a  portion  of proposed  Exh ib it 

13, iden tified  as  page  128, D-115.  Have  you  seen  th is  docum ent be fore , 

s ir? 

A Yes . 

Q What, genera lly, is  it? 

A Our office  looks  up  the  LLC tha t was  provided  and  th is  is  a  

docum ent to  where  -- in  the  event tha t there 's  a  lim ited  liab ility com pany 

tha t has  m ultip le  m anaging  m em bers , we  m ake  sure  tha t a ll o f the  

m em bers  -- a ll o f the  m anag ing  m em bers  s ign  th is  docum ent au tho rizing  

the  sa le  of the  bus iness  and /or rea l es ta te . 

Q Okay.  And d id  you  prepare  th is  docum ent? 

A Yes . 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 
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Exhib it 13F, which  is  page  127, a lso  known as  D-114.  Oh, I'm  sorry, I 

apologize .  I used  the  wrong Bate  s tam p num ber.  Le t m e s ta rt ove r, Your 

Honor.  I apologize .   

I m ove  for the  adm iss ion  of Exhib it 13F, page  128, D-115.   

THE COURT:  Any objection? 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 13F will be  adm itted . 

[Pla in tiff' s  Exhib it 13F adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q Who are  the  two s igna torie s  on  th is  docum ent? 

A That wou ld  be  J ack Gaal and  h is  w ife , Katherine  Gaal. 

Q Okay.  Now th is  is  da ted  -- th is  is  da ted  -- actua lly, it' s  no t 

da ted  when it was  s igned .  Do you  reca ll, as  you  s it he re  today, when  it 

was  s igned? 

A Yes , th is  was  s igned  a t the  tim e  of lis ting .  And, actua lly, 

there 's   -- what th is  corresponds  to  a t the  tim e  of the  lis ting , it shows  tha t 

a  m eeting  was  he ld  on  the  9th  day of October 2017. 

Q All righ t.  But Ms. Gaa l wasn ' t a t the  lis ting  m eeting , co rrect? 

A No. 

Q All righ t.  I would  like  you  to  tu rn  to  proposed  Exhib it 14, 

page  219.  Le t m e  know when you ' re  there  under proposed  Exhib it 14. 

A Uh-huh, I'm  the re . 

Q Okay.  Take  a  m om ent to  look a t th is  portion  of proposed  

Exhib it 14.  Do  you  recognize  th is  docum ent? 

A Yes . 
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Q What is  it, genera lly? 

A This  is  an  em a il sen t to  J ack and  the  em ail says , Katy and  

J ack a t cox.ne t.  And it expla ins  to  J ack tha t we  need  to  have  h im , and  

h is  wife  s ign  th is  re so lu tion  to  se ll to  m ake  sure  we  have  a ll the  

m anaging  m em bers , anyone  tha t has  an  in te res t in  the  bus iness  or 

p roperty, agree ing  to  the  sa le . 

Q Okay.   

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of th is  

portion  of Exhib it 14, as  14A, page  129.  Also  re fe rred  to  as  D-205. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 14A will be  adm itted . 

[Pla in tiff' s  Exhib it 14A adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q Going  back to  Exhib it 13.  Going  back to  Exhib it 13F, which  is  

adm itted , page  128.  Prior to  rece iving  Exhib it 13F, the  lim ited  liab ility 

com pany with  m ultip le  m anaging  m em bers  reso lu tion  to  se ll, was  there  

ever a  ques tion  or concern  ra ised  by Mr. Gaa l to  Firs t Choice  Bus iness  

Broker about s ign ing  th is? 

A Absolu te ly zero . 

Q Did  Mrs . Gaa l express  any concerns  or ques tions? 

A Absolu te ly none .  Might I add , had  she  expressed  any 

concerns  she  wouldn ' t have  s igned  tha t reso lu tion  to  se ll. 

Q Let's  go  to  a  po rtion  of proposed  Exhib it 13, the  next page , 

page  129, D-116.  This  portion  of Exhib it 13, do  you  recogn ize  th is  

Gaal000220

mailto:maukele@hawaii.rr.com


 

53 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

docum ent? 

A That's  page  129, co rrect? 

Q Yes . 

A Yes . 

Q Is  th is  a  docum ent tha t is  regula rly prepared  by Firs t Choice? 

A Yes . 

Q Who prepared  th is  docum ent? 

A I d id . 

Q Do you  recognize  the  s igna tu re  tha t appears  on  the  

docum ent? 

A Yes . 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of th is  

portion  of Exhib it 13 as  Exh ib it 13G, page  129.  Also  re fe rred  to  as  D-116. 

THE COURT:  Any objection . 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 13G will adm itted . 

[Pla in tiff' s  Exhib it 13G adm itted  in to  evidence] 

THE CLERK:  Was  it 14A, page  129? 

MS. SAYYAR:  14A was  page  219/D-205.  Exhib it 13G is  page  

129/D-116. 

THE COURT:  I th ink tha t -- I have  the  sam e notes  as  Nico le .  I 

th ink there  was  an  e rror when  we  adm itted  14A.   

MS. SAYYAR:  Oh, I apologize .  I will readm it it then , Your 

Honor, and  cla rify the  record .  I apologize . 

THE COURT:  Le t's  go  back to  14A and  cla rify the  page . 
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MS. SAYYAR:  Yes .   

BY MS. SAYYAR:   

Q If you  will p lease  go  to  tha t portion  o f p roposed  Exhib it 14, 

tha t shou ld  be  219.  I apologize .   

THE COURT:  And what's  the  D num ber? 

MS. SAYYAR:  D-205.   

BY MS. SAYYAR:   

Q Sir, is  tha t the  em ail tha t we  were  jus t re fe rring  where  you  

em ailed  J ack regard ing  the  reso lu tion  to  se ll? 

A Please  repea t tha t.  I m issed  part o f tha t.   

Q We 're  now on  Exhib it 14, page  219, a lso  re fe rred  to  as  D-205.   

A Okay.  I'm  there . 

Q Is  th is  the  em ail tha t we  were  jus t d iscuss ing  a  m om ent ago? 

A Yes . 

MS. SAYYAR:  Your Honor, then  for cla rifica tion  purposes , I 

m ove  -- I had  m oved, bu t I m isspoke  to  adm it 14A, wh ich  is  page  219, 

which  is  D-205. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection . 

MS. SAYYAR:  Okay. 

THE COURT:  So  14A will be  adm itted , 219, D-205. 

[Pla in tiff' s  Exhib it 14A adm itted  in to  evidence] 

MS. SAYYAR:  Your Honor, I th ink now m ight be  a  good  tim e  

to  take  a  break with  a ll these  page  num bers .  If we  m ay have  a  m om ent. 

THE COURT:  Le t's  take  a  short recess .  It' s  11:34.  Le t's  be  
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back a t 11:45. 

MS. SAYYAR:  Thank you , Your Honor. 

THE COURT:  Thank you . 

[Recess  a t 11:34 a .m ., recom m encing  a t 11:45 a .m .] 

THE MARSHAL:  Court is  back in  sess ion .   

THE COURT:  Please  rem ain  sea ted , everyone .  Thank you , 

everyone , for be ing  prom pt.  Go ahead , p lease . 

MS. SAYYAR:  Yes , one  m om ent. 

THE COURT:  Sure .   

MS. SAYYAR:  So  le t' s  go  back to  where  we  were  before  we  

broke .  Thank you , Your Honor. 

BY MS. SAYYAR:   

Q We are  a t adm itted  Exhib it 13G, which  is  page  129.  So  in  the  

b inder, if you  can  be  a t Exh ib it 13, a t page  129, D-116.  So  tha t's  where  

we  were  before  we  broke  and  a fte r I co rrected  m y error on  14A.  

 What is  the  bus iness  and  property tha t the  corpora te  reso lu tion  

re fe rs  to? 

A J ack's  Place , including  rea l es ta te  on  544 Nevada  Highway, 

Boulder City. 

Q Okay.  I would  like  you  to  go  to  tha t portion  of proposed  

Exhib it 13, re fe rred  to  as  116-D 103.  Le t m e  know when you 're  there . 

A I'm  sorry, I was  a  little  confused .  Which  page  do  you  need  

aga in? 

Q 116. 

A 116 on  section  13? 

Gaal000223

mailto:maukele@hawaii.rr.com


 

56 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q Section  13.  Exhib it 13.  Yes , s ir.   

A Okay. 

Q Do you  recognize  th is  docum ent? 

A Yes . 

Q How did  th is  com e -- docum ent com e to  exis t? 

A This  is  part o f our lis ting  package .  As  part o f the  lis ting  

package , and  as  the  acting  b roker, we  ge t -- and  a  licensed  holder, we  

have  to  decla re  our license  and  under Nevada  rea l e s ta te  law, presen t a ll 

clien ts  w ith  a  consent to  act and  duties  owed form .   

Q Is  th is  docum ent we 're  looking  a t here , th is  portion  of 

p roposed  Exhib it 13, re la ted  to  th is  case? 

A Yes , because  th is  shows tha t I am  the  agent for J ack Gaal. 

MS. SAYYAR:  Your Honor, I m ove  to  adm it as  Exhib it G -- I 

th ink we ' re  on  H, Madam  Clerk.   

THE CLERK:  This  would  be  H. 

MS. SAYYAR:  G -- Exhib it 13H -- 

THE CLERK:  13H. 

MS. SAYYAR:  -- page  116, D103. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 13H will be  adm itted . 

[Pla in tiff' s  Exhib it 13H adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q Now there 's  a  se rie s  of docum ents  tha t a re  part o f exhib it -- 

p roposed  Exhib it 13.  I'm  going  to  a sk you  to  tu rn  to  them  and  take  a  
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m om ent to  look through each  of those  pages .  We 're  go ing  to  be  looking  

a t tha t po rtion  o f proposed  Exhib it 13, tha t beg ins  on  page  131 and  goes  

to  page  139.  If you  could  take  a  m om ent to  look a t those  pages , p lease .  

131 to  139.  Also  re fe rred  to  as  D-118 th rough D-126. 

[Witness  reviews  docum ent] 

A Okay. 

Q Have  you  taken  a  m om ent to  look th rough these  docum ents? 

A Yes . 

Q Have  you  seen  these  docum ents  before? 

A Yes . 

Q How did  they com e to  be  in  fron t o f you  to  be  seen? 

A These  a re  the  docum ents  tha t were  provided  to  m e a t the  

tim e  of the  lis ting  and  prior to  the  lis ting  to  have  inform ation  to  advertis e  

the  bus iness .   

Q Okay.  Who provided  you  th is  in form ation? 

A J ack d id . 

Q Okay.   

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of tha t 

portion  of -- which  we  will re fe r to  as  Exhib it 13J , from  page  131 to  page  

139.  Also  re fe rred  to  as  page  D-118 through D-126. 

THE COURT:  I be lieve  tha t will be  I. 

MS. SAYYAR:  Oh, H-I.  You ' re  righ t, Your Honor.  I 

apparen tly have  fa iled  the  a lphabe t today.  I apologize . 

THE COURT:  No problem .  You know, th is  is  on ly m y th ird  or 

fourth  bench  tria l th is  year, and  every tim e  I fee l like  I'm  so  rus ty and  the  
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lawyers  do  such  a  good  job .  So , was  there  any objection? 

MR. WINTERTON:  No objection , Your Honor. 

THE COURT:  All righ t.  So  13I will be  adm itted . 

MS. SAYYAR:  Okay. 

[Pla in tiff' s  Exhib it 13I adm itted  in to  evidence] 

THE CLERK:  What page  num ber was  tha t? 

BY MS. SAYYAR:   

Q So  looking  a t -- 

THE COURT:  131 th rough 139, D-118 th rough 126. 

MS. SAYYAR:  Thank you , Your Honor. 

BY MS. SAYYAR:   

Q So  the  firs t four pages  of Exh ib it 13I, what was  your 

unders tanding  of what these  were? 

A That wou ld  be  equipm ent lis t and  asse ts  to  be  conveyed  

ins ide  the  bu ild ing . 

Q Okay.  And how d id  th is  com e to  be  in  your possess ion? 

A J ack provided  them  -- 

Q Okay. 

A -- p rovided  them  to  m e.   

Q Also  part o f Exhib it 13I, we  have  two hand  -- excuse  m e, two 

handwritten  pages , pages  135 and  136.  Do you  recogn ize  the  

handwriting  on  th is  docum ent? 

A Yes . 

Q Whose  handwriting  is  it? 

A It' s  J ack's . 
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Q Okay.  There  a lso  appears  to  be  an  in itia l in  the  upper righ t 

hand  corner of page  135.  Do you  recognize  tha t in itia l? 

A Yeah , it' s  J ack Gaa l's  in itia l. 

Q Did  he  in itia l th is  in  fron t o f you? 

A Uh-huh. 

Q Did  he  go  through Exhib it 13I with  you  when you  were  go ing  

through the  lis ting  agreem ent? 

A Yes . 

Q Did  he  have  any ques tions  o r concerns  as  he  was  tu rn ing  

over th is  in form ation  to  you? 

A No. 

Q Did  you  have  any ques tions  for h im  regard ing  m ore  form al 

profit and  loss  docum ents  beyond the  docum ents  provided  in  Exhib it 

13I? 

A I p repared  h im  tha t we  a re  go ing  to  need  to  va lida te  these  

num bers  with  any poten tia l buyer, th rough profit and  loss , th rough tax 

re turns , and  tha t we  needed  to  be  prepared  to  tu rn  those  over to  a  

po ten tia l buye r to  va lida te  what he  had  handwritten  down. 

Q Okay.  Also  pa rt o f Exhib it 13I, pages  137 and  138, what was  

your unders tanding  of these  docum ents , why Mr. Gaa l p rovided  them  to  

you? 

A Yeah , tha t's  an  ou tline  of the  d im ens ions  of the  p roperty. 

Q Okay.  Are  you  fam ilia r with  a  person  known as  Angel Soto? 

A Yes . 

Q How did  you  firs t com e to  know Mr. Soto? 

Gaal000227

mailto:maukele@hawaii.rr.com


 

60 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

A Mr. Soto  contacted  m e from  see ing  one  of our 

advertis em ents  on  the  na tiona l webs ite .  I be lieve  it was  th rough 

b ixbuyse ll.com , and  he  contacted  m e for m ore  in form ation .   

Q Okay.  How did  he  contact you?  By what m eans  of 

com m unica tion? 

A I be lieve  it was  an  em ail.  He  sa id  -- s ta ted  h is  in te res t in  the  

bus iness  and  p rope rty. 

Q Did  you  respond to  tha t em a il? 

A Yes . 

Q What in fo rm ation  d id  you  provide  h im ? 

A In itia lly provid ing  with  a  non-d isclosure  agreem ent.  We have  

tha t -- th is  is  the  firs t th ing  we provide  to  pro tect the  in te re s t o f the  se lle r.  

And once  the  buyer com ple tes  tha t -- once  Angel com ple ted  tha t, we  d id  

provide  h im  with  an  executive  sum m ary.   

Q I would  like  you  to  tu rn  to  what has  been  m arked  proposed  

Exhib it 2 in  the  b inder.  

MS. SAYYAR:  And, Mr. Winte rton , I have  corrected  som e of 

the  paging  issues  tha t were  on  ou r earlie r tab le  of conten ts  o f th is  

docum ent.  And so  proposed  Exhib it 2 is  iden tified  as  num bers  4 th rough 

6 and  Bate  s tam p num bers  D-2 through D-4.   

BY MS. SAYYAR:   

Q Sir, is  th is  the  confidentia lity agreem en t you  were  jus t 

re fe rring  to? 

A Yes . 

Q Did  Mr. Soto  s ign  th is  docum ent? 
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A He in itia led  each  page  and  s igned  it, ye s . 

Q Okay.   

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 

Exhib it 2 iden tified  by Bate s  num bers  D-2, 3, 4, and  virtua l page  num bers  

4 th rough  6, though  they a re , unfo rtuna te ly, ou t o f o rder because  of 

virtua l is sues . 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection .  I jus t would  like  to  know if 

he  saw h im  s ign  it persona lly or does  he  recognize  h is  s igna ture .  Other 

than  tha t, I'm  fine . 

THE COURT:  Okay.  J us t com ple te  som e extra  foundation . 

MS. SAYYAR:  Yes , Your Honor. 

BY MS. SAYYAR:   

Q Was  th is  s igned  in  your pre sence? 

A Yes , I be lieve  we  m et toge ther in  m y office . 

Q Okay. 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 2, D-2 through 4 will be  adm itted . 

[Pla in tiff' s  Exhib it 2 adm itted  in to  evidence] 

MS. SAYYAR:  Thank you . 

BY MS. SAYYAR:   

Q How long  d id  you  m eet with  Mr. Soto , in  person , before  he  

s igned  Exhib it 2? 

A About an  hour. 

Q Okay.  Prior to  tha t in  person  m eeting , had  you  had  any o ther 
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com m unica tion  with  Mr. Soto , o the r than  h im  contacting  you  in  

response  to  the  advertisem ent p laced? 

A No. 

Q I would  like  you  to  tu rn  to  Exhib it 1, wh ich  has  been  adm itted  

via  s tipu la tion  in  th is  case .  Have  you  seen  th is  docum ent before? 

A Yes . 

Q Who prepared  th is  docum ent? 

A I'm  sorry? 

Q Who prepared  th is  docum ent? 

A Angel prepared  tha t docum ent. 

Q Okay.  Was  it done  in  your presence? 

A I be lieve  so . 

Q Okay.  Did  you  m ee t with  h im ?  This  is  da ted  12/21/2017.  Is  

tha t the  day tha t you  m et in  person , if you  reca ll? 

A Yes . 

Q Okay.  So  Mr. Gaa l s igned  the  lis ting  agreem ent, Exh ib it 10, 

October 9th , 2017.  When d id  Ange l firs t contact you  regard ing  

purchas ing  or in te res t in  pu rchas ing  tha t bus iness? 

A That wou ld  have  been  on  or about la te  Decem ber, jus t p rio r 

to  s ign ing  the  non-d isclosure  agreem ent. 

Q Okay.   

MS. SAYYAR:  Court's  indulgence  while  I find  the  righ t page  

num bers .   

THE COURT:  No problem .   

BY MS. SAYYAR:   
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Q I would  like  you  to  tu rn  firs t to  proposed  Exhib it 14, a t page  

180.   

THE COURT:  Was  tha t 14? 

MS. SAYYAR:  Yes , Your Honor.  Proposed  Exhib it 14, the  

section  tha t beg ins  180.   

BY MS. SAYYAR:   

Q Are  you  there , s ir? 

A Yes , uh-huh . 

Q Have  you  seen  th is  docum ent before? 

A Yes . 

Q Who crea ted  th is  docum ent? 

A I d id . 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 

Exhib it 14B, page  180.  Also  re fe rred  to  as  D-166. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 14B will be  adm itted . 

[Pla in tiff' s  Exhib it 14B adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q So  what was  the  pu rpose  of th is  docum ent, 14B? 

A Yes .  The  buyer had  com ple ted  the  buyer profile  and  the  non-

d isclosure  agreem ent.  I saw tha t he  was  qua lified  -- well qua lified .  And 

so  as  a  fo llow-up  s tep , I sen t h im  the  executive  sum m ary and  invited  h im  

to  vis it w ith  m e to  see  the  res tauran t in  person  to  ge t som e lunch . 

Q Okay.  I would  like  you  to  tu rn  to  page  -- well, le t m e  -- before  
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we  do , looking  a t Exhib it 14B, you  don ' t have  an  a ttachm ent to  th is  

docum ent; do  you? 

A No, because  there  was  a  link tha t had  the  executive  

sum m ary. 

Q Okay.  So  I would  like  you  to  go  to  proposed  Exhib it 13, 

beg inning  a t page  149 and  going  to  page  169.  Take  a  m om ent to  look 

through those  docum ents .  Also  re fe rred  to  as  D-136 through D-156.  

Take  your tim e .  Le t m e  know when  you 're  done .   

A I'm  there . 

Q All righ t.  Looking  a t th is  section  of proposed  Exhib it 13, what 

page  is  m ade  up  -- what pages  of th is  p roposed  -- portion  of proposed  

Exhib it 13, were  pa rt o f tha t link tha t you  sen t to  Mr. So to  in  Exhib it 14B? 

A Pages  149 through 169.  So  section  13, pages  149 through 

169, were  the  execu tive  sum m ary. 

Q Okay.  

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of tha t 

portion  of Exhib it 13, which  will be  -- tha t will be  Exh ib it 13J , un le ss  I'm  

very off, page  149 to  169, re fe rred  to  a s  D-136 to  D-156. 

THE COURT:  Any objection? 

MS. SAYYAR:  And I know it' s  lengthy.  I don ' t m ind  waiting  

for counse l to  check. 

MR. WINTERTON:  I can ' t we t m y fingers .   

THE COURT:  Le t m e  know when you 've  had  a  chance  to  look 

a t everyth ing .   

MR. WINTERTON:  Okay.   
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[Counse l reviews  docum ent] 

MR. WINTERTON:  I have  no  objection . 

THE COURT:  Exhib it 13J  will be  adm itted . 

[Pla in tiff' s  Exhib it 13J  adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q Afte r Mr. Soto  rece ived  the  executive  sum m ary, d id  there  

com e a  po in t in  tim e  where  he  m et with  Mr. Gaa l? 

A Yes .  Afte r he  had  the  sum m ary, m e  and  h im  went up  -- had  

lunch  a t the  bus iness , so  he  could  see  the  bus iness , and  then  he  sa id  he  

would  like  to  m eet the  se lle r to  ge t som e visua l in form ation  and  to  a sk 

som e ques tions , and  we  se t up  a  fo llow-up  m eeting .   

Q All righ t.  So  when you  went -- when  you  and  Mr. Soto  went 

to  J ack's  Place  Bar and  Grill fo r a  m eal, d id  you  te ll Mr. Gaa l you  were  

com ing , o r you  jus t went as  cus tom ers? 

A I be lieve  we  m entioned  tha t we  would  be  s topping  by, bu t it 

was  a  low profile  vis it as  we  a re  care fu l no t to  in te rrup t any bus ines s  

in te rrup tion  -- any bus iness  activities . 

Q Okay.  During  tha t low profile  m ea l with  you  and  Mr. Soto  a t 

J ack's  Place , was  there  any conversa tion  be tween  Mr. Soto  and  Mr. 

Gaa l? 

A No, I don ' t be lieve  so , o ther than  saying  h i -- 

Q Okay.   

A -- as  a  gues t. 

Q Okay.  Afte r tha t low profile  m eal a t J ack's  Place , what -- d id  

Mr. Soto  des ire  to  do  anyth ing  further with  regard  to  th is  lis ting? 
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A He to ld  m e th is  was  exactly the  bus ines s  he  was  looking  fo r, 

and  tha t he  was  -- wanted  to  go  fo rward  with  m aking  an  o ffe r.  He  asked  

if any o ther buyers  had  m ade  offe rs , and  he  sa id  -- 

MR. WINTERTON:  I'm  going  to  ob ject.  This  is  a ll hea rsay.   

THE COURT:  Rephrase . 

MS. SAYYAR:  Okay. 

BY MS. SAYYAR:   

Q Did  Mr. Soto  -- d id  you  rece ive  any im press ions  from  Mr. 

Soto  a fte r the  in form al vis it as  to  what he  wished  to  do  next with  the  

lis ting? 

A He m ade  it clear he  would  like  to  m ake  an  offe r, tha t th is  was  

the  bus iness  he  was  looking  for, and  tha t he  would  like  to  do  due  

d iligence  and  m ove  forward  for the  acquis ition .   

Q Okay.  Did  you  com m unica te  th is  in form ally to  Mr. Gaa l? 

A Yes . 

Q How did  you  com m unica te  it to  Mr. Gaa l? 

A I reported  the  vis it went well and  tha t as  a  fo llow-up  we 

should  a ll m ee t toge ther. 

Q Okay.  Did  an  in  person  fo llow-up  m eeting  a ltoge ther 

happen? 

A Yes . 

Q Where  d id  it happen? 

A At Gene  Northup 's  o ffice . 

Q Okay.  Who was  pre sen t a t tha t m eeting? 

A Angel So to , m yse lf, J ack Gaal, and  Gene  Northup . 
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Q Okay.  How long  was  the  m eeting? 

A Probably about an  hour-and-a-ha lf. 

Q Okay.  During  tha t m eeting  were  any docum ents  s igned? 

A No, th is  was  an  exp lora tion  m eeting  to  ga ther in form a tion .  

Angel was  asking  J ack ques tions .  No docum ents  were  s igned  a t tha t 

tim e . 

Q Okay.  What was  the  dem eanor of Mr. Gaa l du ring  tha t 

m eeting? 

A Very p leasan t. 

Q Okay.  Were  there  -- was  the  m eeting , in  your op in ion , 

pos itive? 

A Yes . 

Q Do you  reca ll Mr. Gaa l express ing  a  des ire  to  s e ll to  Mr. Soto  

during  tha t m eeting? 

A Mr. Gaa l expressed  a  des ire  to  se ll to  any buye r tha t would  

close  the  transaction . 

Q Okay.   

A Including  Angel Soto . 

Q Was  the re  any d iscuss ion  about due  d iligence  during  tha t 

in itia l explora tory m eeting? 

A Yes .  The  buyer m ade  it clea r tha t he  needed  to  va lida te  the  

num bers  tha t the  se lle r represen ted  in  the  handwritten  no tes . 

Q Okay.  Did  Mr. Gaa l express  any concerns  about the  se lle r' s  

des ire  fo r m ore  va lida tion  and  due  d iligence? 

A No. 
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Q Was  the  rea l p roperty d iscussed  du ring  the  m ee ting? 

A Yes .   

Q What was  the  na ture  of the  d iscuss ion  be tween  the  parties? 

A Well, J ack actua lly m entioned  tha t he  knew som ebody tha t 

could  he lp  h im  ge t a  loan  on  the  rea l p roperty and  even  m entioned  the  

in te res t ra te  tha t would  be  o ffe red  on  the  rea l es ta te . 

Q Did  -- during  th is  explora tory m eeting , d id  Mr. Gaa l expres s  

any concerns  about th is  dea l be ing  done  via  financing  ra ther than  an  a ll 

cash  offe r? 

A Not any conce rns  tha t would  have  s topped  the  dea l from  

going  forward . 

Q Afte r the  m eeting , d id  Mr. Gaa l express  any pre fe rence  for 

Mr. Soto  m aking  an  offe r o r a  des ire  no t to  rece ive  an  offe r from  Mr. 

Soto?  Any pre fe rences  of any kind? 

A He sa id , le t' s  s ee  what he  com es  up  with . 

Q Okay.  This  sort o f in form al vis it to  the  bus iness , and  then  an  

explora tory m eeting , is  tha t part o f your job  as  a  licensee  to  he lp  se ll a  

bus iness? 

A Not a ll licensees  do  tha t.  I do  tha t because  I like  to  have  

persona l in te raction , have  m y buyers  and  se lle rs  in form ed, and  to  g ive  

in form ation  to  bo th  the  se lle r and  the  buyer, and  to  ge t a  rea l fee l for 

whether a  bus iness  is  a  fit fo r som ebody.  So  I go  above  and  beyond 

what m os t rea l es ta te  agents  would  do , because  I like  to  ge t people  nose  

to  nose  to  where  a  fu ll d isclosure  can  take  p lace , and  tha t eventua lly 

leads  to  a  h igh  -- I have  a  very h igh  clos ing  ra te  for dea ls  tha t I pu t in to  
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escrow because  we  go  forward  in  a  very s tra igh t m anner o r way where  

everyth ing  is  d isclosed , and  people  can  be  in  a  pos ition  to  ask anybody 

any ques tions  they would  like . 

Q Were  there  any red  flags  during  tha t in itia l explora tory 

m eeting  tha t J ack Gaal expressed  to  you  e ither during  the  m eeting  or 

a fte r the  m eeting? 

A Well, obvious ly, the  dea l was  contingen t upon  financing , bu t 

a ll o f us  fe lt tha t tha t dea l could  be  financed  because  of the  buyer's  

background and , a lso , the  bu lk of the  dea l was  secured  by rea l es ta te , so  

tha t would  be  a  layout for a  bank -- financia l in s titu te  to  finance  because  

70 percent o f the  proposed  dea l s tructu re  was  backed  by rea l es ta te .  So  

the  dea l was  p re tty m uch guaran teed  by property. 

Q Okay.  You tes tified  tha t Mr. Gaa l even  sugges ted  a  po ten tia l 

financia l o ffice r o r lender.  Did  he  provide  tha t in form a tion  to  Mr. So to  a t 

the  m eeting? 

A Yeah , he  sa id  h is  own bank, which  he ' s  done  banking  with  

for m any years , he  fee ls  tha t he  could  ta lk to  som ebody, and  they would  

be  ab le  to  he lp  h im  with  the  loan  fo r the  rea l p roperty, and  he  even  

m entioned  an  in te res t ra te . 

Q Do you  reca ll what in te res t ra te  he  m en tioned , a s  you  s it here  

today? 

A I don ' t reca ll the  exact ra te , bu t it was  very com petitive .  It 

was  a  cred it un ion .  It was  Boulder City Credit Union .   

Q Okay.  Afte r tha t explora tory m eeting  were  there  any o ther in  

person  m eetings  be tween  Mr. Soto  and  Mr. Gaa l tha t you  a re  aware  of 

Gaal000237

mailto:maukele@hawaii.rr.com


 

70 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

before  th is  went to  purchase  agreem en t? 

A Before  the  purchase  agreem ent was  s igned? 

Q Yes . 

A No, tha t was  it.  The re  was  m eetings  a fte r.   

Q Okay.  Did  the re  com e a  po in t in  tim e  where  Mr. Soto  

d irected  you  to  prepare  an  offe r to  purchase  the  bus iness? 

A Yes . 

Q I would  like  you  to  go  to  Exh ib it 7, which  is  adm itted , in  the  

b inder.  Did  Firs t Choice  prepare  th is  docum ent?   

A Yes . 

Q At whose  reques t was  it p repared? 

A The  buyer's  reques t.  I p repared  the  docum ent. 

Q Okay.  Did  Mr. Soto  have  a  chance  to  review it before  s ign ing  

it? 

A Yes . 

Q Do Mr. Soto 's  in itia ls  o r s igna tures  appear anywhere  on  th is  

docum ent? 

A Yes .  There  a t the  -- 

Q If you  can  poin t them  out. 

A -- there  a t the  bo ttom  of eve ry page , and  a lso  on  the  las t 

page  the  docum ent where  he  s igned  it. 

Q Okay.  Now on  paragraph  3(b) of the  firs t page  o f the  asse t 

purchase  agreem en t, Exhib it 7, it s ays , "bank loan  on  rea l e s ta te ."  

Whose  handwriting  is  tha t? 

A Mine . 
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Q Okay.  Paragraph  10 of th is  docum ent, on  page  17 says , 

quote , "An item ized  phys ica l inventory will be  taken  by buyer and  se lle r, 

o r the ir m utua lly ag reed  upon th ird -parties  prior to  clos ing ."  Did  th is  

actua lly occur? 

A No. 

Q Why d idn ' t it occur? 

A We never go t to  tha t po in t.  The  se lle r re fused  to  tu rn  over 

any due  d iligence  item s .   

Q Let's  go  to  page  19 of Exhib it 7.  There ' s  a  section  regard ing  

due  d iligence .  Wha t was  it tha t the  buyer reques ted  in  m aking  th is  o ffe r 

in  the  way of due  d iligence? 

A He provided  a  specific lis t o f item s  tha t he  wanted  as  part o f 

the  due  d iligence  to  va lida te  the  financia ls  tha t the  se lle r represen ted .   

Q Okay.  Paragraph  37 on  page  20 of th is  exhib it re fe rs  to  an  

addendum .  Is  tha t lis t part o f tha t addendum ? 

A Yes . 

Q I would  like  you  to  tu rn  to  what has  been  m arked  as  

Pla in tiff' s  p roposed  Exhib it 9.  Take  a  m om ent to  look a t tha t docum ent.   

A Okay. 

Q Have  you  seen  th is  docum ent before? 

A Yes . 

Q I be lieve  you  tes tified  tha t Mr. Soto  had  a  lis t o f docum ents  

he  was  reques ting .  Is  tha t re flected  in  proposed  Exhib it 9? 

A Yes . 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 
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p roposed  Exhib it 9. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 9 will be  adm itted . 

[Pla in tiff' s  Exhib it 9 adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q So  Exhib it 9, which  is  handwritten  a t the  top  1A, is  an  

addendum  to  the  as se t purchase  agreem ent, and  it appears  to  have  both  

typewritten  words , and  handwritten  words , and  in itia ls .  So  before  we  

ge t back to  the  asse t purchase  agreem ent, who typed  th is  docum ent up? 

A The  buyer typed  the  docum ent up  and  a ll o f the  handwritten  

no tes  on  th is  were  provided  by the  se lle r.   

Q Okay.  Did  you  phys ica lly see  the  se lle r write  these  

handwritten  no tes? 

A I be lieve  it was  done  prior to  m e m eeting  with  them . 

Q Okay.  Do you  recognize  the  s igna ture s  or in itia ls  tha t appear 

on  addendum  1A of Exhib it 9? 

A Yeah , tha t's  -- th is  due  d iligence  docum ent was  in itia led  by 

both  the  buyer and  the  se lle r as  part o f be ing  en te red  in to  the  contract. 

Q Okay.   

A So  the  se lle r agreed  -- so  with  th is  due  d iligence  lis t --  

MR. WINTERTON:  Objection .  The re 's  no  ques tion  pending . 

BY MS. SAYYAR:   

Q So  what was  the  pu rpose  -- 

THE COURT:  All righ t. 
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MS. SAYYAR:  Sorry. 

THE COURT:  I'm  going  to  sus ta in  the  ob jection .  Go to  your 

next ques tion , p lease .  

MS. SAYYAR:  Thank you , Your Honor. 

BY MS. SAYYAR:   

Q Looking  a t Exhib it 9, what was  the  purpose  of th is  addendum  

1A? 

A It was  to  va lida te  the  financia ls  tha t had  been  represen ted  by 

the  se lle r to  va lida te  the  bus iness  cla im s  so  the  buye r could  fee l 

com fortab le  in  clos ing  the  transaction . 

Q Okay. 

A And a lso  a llowing  the  chance  to  ge t h is  financing  to  close  the  

transaction . 

Q Okay.  Prior to  Mr. Gaa l p rovid ing  you  th is  docum ent w ith  h is  

in itia l and/or s igna tures  a t the  bo ttom , Exhib it 9, d id  he  express  to  you  

any concern  about provid ing  the  docum ents  lis ted  in  1A? 

A No.  Eve ryth ing  tha t was  lis ted  on  there  he  was  com fortab le  

with  provid ing  because  those  were  h is  no tes  s ta ting  what he  was  willing  

to  provide . 

Q Was  Mr. Soto  sa tis fied  with  1A, as  m arked  up  by Mr. Gaa l? 

A Yes , and  he  in itia led  it a t the  bo ttom  of the  page . 

Q Okay.  Is  it typ ica l for partie s  to  prepare  sort o f the ir own 

separa te  due  d iligence  lis ts  to  a ttach  to  an  asse t purchase  agreem ent? 

A Sure . 

Q Why? 
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A Well, because  they -- each  ind ividua l buyer has  the ir own 

way of va lida ting  a  bus iness . 

THE COURT:  Ms. Sayyar, is  th is  a  good  tim e for our noon  

recess? 

MS. SAYYAR:  This  m ight be  a  perfect tim e .  Yes , Your 

Honor. 

THE COURT:  Okay.  It' s  12:18.  How long  does  everyone  

need  for lunch?  Pla in tiff? 

MS. SAYYAR:  I'm  th inking  an  hour. 

MR. ROCHELEAU:  An hour. 

THE COURT:  One  hour.   

MR. WINTERTON:  Yeah . 

MR. ROCHELEAU:  Or we  can  do  1:30. 

THE COURT:  Okay.  Le t's  be  back then  a t 1:20.  Thank you , 

everyone . 

MS. SAYYAR:  Thank you , Your Honor. 

THE COURT:  Have  a  n ice  lunch .   

[Recess  from  12:18 p .m . to  1:22 p .m .] 

THE COURT:  Thank you .  Please  rem ain  sea ted .  Please  

com e back to  the  s tand .   

Counse l, a re  there  any housekeeping  m atte rs  we  need  to  

take  up  before  we  ge t back to  the  d irect?   

MS. SAYYAR:  Your Honor, a t som e poin t in  tim e , we  will be  

go ing  -- p robably ju s t before  we  pass  the  witness , jus t verify our exhib it 

lis t, bu t no t a t th is  po in t in  tim e , Your Honor. 
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THE COURT:  Very good.  Anyth ing  from  the  Defendant in  

housekeeping? 

MR. WINTERTON:  Noth ing , Your Honor. 

THE COURT:  Thank you  both .  And p lease  proceed . 

MS. SAYYAR:  Thank you .  Your Honor, would  it be  poss ib le  

for m e to  s it? 

THE COURT:  Of course . 

MS. SAYYAR:  Okay.  Thank you .  And if you  need  m e  to  

speak louder, s ir, ju s t le t m e  know.   

DIRECT EXAMINATION CONTINUED 

BY MS. SAYYAR:   

Q So  before  we  broke  for lunch , we  were  ta lking  about the  

asse t pu rchase  agreem ent.  I would  like  you  to  tu rn  back to  adm itted  

Exhib it 7 in  the  b inder, p lea se .  Now we  were  ta lking , and  we  were  

re fe rring  to  Exhib it 9, which  is  the  addendum  to  the  asse t purchase  

agreem ent, 1A.  We  were  ta lking  about due  d iligence  and  the  docum ents  

tha t Mr. Soto  and  Mr. Gaa l agreed  Mr. Gaa l was  go ing  to  produce .   

How m any days  under the  contract d id  Mr. Gaa l have  to  produce  

docum ents? 

A Ten  days . 

Q All righ t.  And how m uch tim e d id  the  buyer have , Mr. Soto , 

to  eva lua te  those  docum ents? 

A Sixty days . 

Q Okay.  I would  like  you  to  tu rn  to  paragraph  40 on  page  21 of 

Exhib it 7.  To  your reco llection , s ir, do  you  reca ll --  
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MS. SAYYAR:  Le t m e back up .  S trike  tha t.   

BY MS. SAYYAR:   

Q Was  th is  o ffe r p resen ted  to  Mr. Gaa l a fte r Mr. Soto  s igned  it? 

A Yes . 

Q Did  Mr. Gaa l review the  docum ent? 

A Yes . 

Q Were  you  pre sen t when  he  reviewed it? 

A No, I don ' t be lieve  I was  pre sen t. 

Q Okay.  Did  he , p rior to  -- d id  he  contact you  regard ing  any 

ques tions  re la ted  to  the  docum ent? 

A No. 

Q Did  h is  advise r, Mr. Northup , contact you  with  any ques tions  

prior to  s ign ing  the  docum ent? 

A No. 

Q Okay.  Paragraph  40 of th is  docum ent says  tha t upon  rece ip t 

o f the  ag reed  upon purchase  price  and  te rm s , s e lle r warran ts  and  will 

de liver to  buyer good  and  m arke tab le  title  to  the  asse ts  o f the  bus iness  

free  and  clea r o f a ll liens , encum brances .  When  th is  lis ting  -- excuse  m e, 

th is  asse t purchase  agreem ent was  provided  to  Mr. Gaa l, d id  he  express  

to  you , a t any poin t in  tim e , p rior to  s ign ing  it, any concerns  he  had  

about provid ing  good and  m arke tab le  title? 

A No. 

Q What as se ts  were  included  in  th is  asse t purchase  agreem ent? 

A It would  have  been  the  -- obvious ly, the  property is  num ber 

one .  The  second would  have  been  the  equipm ent and  fixtures  tha t 
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would  have  been  in  there  tha t had  been  part o f tenant im provem ents  

were  pa rt o f it.  So  those  were  the  th ree  b ig  item s . 

Q Okay.  I would  like  you  to  tu rn  to  page  22 of Exhib it 7. 

A Also  one  o ther th ing  if I could  add  too . 

Q Oh, yeah .   

A Inventory -- 

Q Inventory. 

A -- would  be  included  a long  with  tha t as  an  asse t. 

Q Okay.  I would  like  you  to  tu rn  to  page  22 of Exhib it 7.  I 

would  like  you  to  look a t paragraph  51, au thority.  "Buyer and  se lle r each  

warran t to  the  o ther tha t they respective ly have  the  fu ll power and  

au thority to  en te r in to  th is  ag reem ent and  a re  no t under the  ju risd iction  

of any federa l bankruptcy court, and  a re  ab le  to  com ple te  the  transaction  

described  here , and  no  contract o r agreem ent to  which  e ither buye r or 

se lle r is  a  party to  p revents  the  o ther of them  from  com ple ting  th is  

transaction  described  here in , nor is  the  consent o f any governm ent 

au thority or th ird-party required ."   

Do you  see  tha t, s ir? 

A Yes . 

Q At the  tim e  tha t you  presen ted  th is  docum ent to  Mr. Gaa l, d id  

he  com m unica te  to  you  any conce rn  of any lack of au thority prior to  

s ign ing  th is  docum ent? 

A No.  He  s ta ted  from  day one  tha t he  a lways  had  the  au tho rity 

to  s ign  everyth ing , and  he  cam e across  very clearly tha t he  had  a ll the  

au thority to  s ign  everyth ing .   
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Q Did  Mr. Northup  ever com m unica te  to  you , in  any fash ion , 

any concerns  about lack of consent o r au thority? 

A No. 

Q Looking  a t page  23 of Exhib it 7, who are  the  agents  -- the  rea l 

es ta te  agents  involved  in  th is  transaction? 

A I se rved  as  a  dua l b roker.  I repre sen ted  both  the  buye r and  

the  se lle r.  I was  the  broker to  the  transaction .  Gene  Northup  was  no t 

involved  as  a  principa l in  th is  transaction .  He  s im ply se rved  as  an  

advisor.  I was  the  b roker to  bo th  the  buyer and  the  se lle r. 

Q Was  the re  ever any agreem ent en te red  in to  by and  be tween  

yourse lf and  Mr. Northup  re la ted  to  th is  transaction , in  writing? 

A No.  We had  d iscussed  a  re fe rra l fee , bu t there  was  never an  

agreem ent in  writing . 

Q Okay.  Looking  a t page  24 of th is  agreem ent, o f Exhib it 7, 

what da te  d id  Mr. Soto  s ign  th is  docum ent? 

A J anuary 25th . 

Q Okay.  And what da te  d id  Mr. Gaa l s ign  th is  docum ent? 

A February 2nd . 

Q Now is  there  any counteroffe r re fe renced  in  th is  docum ent? 

A Yes . 

Q Where  is  it re fe renced? 

A In  the  m iddle  of page  24, paragraph  70, the  box is  checked  

tha t sa id  counteroffe r.  "Se lle r accepts  the  te rm s  of th is  agreem ent 

subject to  the  a ttached  coun teroffe r num ber 1, da ted  1/31/18." 

Q All righ t.  I would  like  you  to  tu rn  to  proposed  Exhib it 6, 
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p lease .  Oh, no , 6 is  adm itted .  Excuse  m e.  I would  like  you  to  tu rn  to  

adm itted  Exhib it 6, p lease .  Is  th is  the  counteroffe r re fe renced  in  tha t 

asse t pu rchase  agreem ent? 

A Yes , it is . 

Q Okay.  Were  you  presen t when  th is  docum ent was  s igned  by 

e ither party? 

A No, I was  no t. 

Q Okay.   

A I was  presen t for the  buyer s ign ing  it -- the  buye r accepting  it.   

Q Okay.  And when was  it accepted? 

A February 2nd . 

Q Okay.  Earlie r today we looked  a t the  defin ition  of a  

d ispos ition  of a  bus iness  and  the  lis ting  agreem ent Exhib it 10.  As  you  s it  

here  today, d id  a  d ispos ition  of the  bus iness  occur under the  te rm s  of the  

lis ting  ag reem ent? 

A Meaning  d id  the  bus iness  tu rn  over? 

Q Let's  go  back to  Exh ib it 10, p lease .  And  I would  like  you  to  

go  to  page  34 of adm itted  Exhib it 10, in  the  defin ition  section .  Do you  

see  tha t, s ir? 

A At page  34? 

Q Yes , o f Exhib it 10.  The  defin ition  o f a  transaction  and  the  

defin ition  of a  d ispos ition  of a  bus iness .   

A Paragraph  6, "the  sa le  or o ther change  of the  ownersh ip  of 

the  bus iness  whether or no t th rough the  e fforts  o f FCBB 101 during  the  

te rm  of th is  agreem ent or extens ion  the reof, and /or where  som e form  of 
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purchase  agreem en t is  en te red  in to  the  se lle r."   

Q Did  there  com e a  po in t in  tim e  where  Mr. Gaa l, as  s e lle r, 

en te red  in to  som e form  of a  purchase  agreem ent?  

A Yes  

Q And what da te  wou ld  tha t have  been? 

A That's  shown on  the  counte roffe r tha t we  were  jus t looking  

a t.   

Q So  looking  back a t Exhib it 6, February 2nd? 

A Yes . 

Q Okay.  Are  you  fam ilia r with  the  ph rase , p rocuring  cause? 

A Yes . 

Q What does  procuring  cause  m ean? 

A Procuring  cause  m eans , like , in  m y exam ple  -- w ith  an  

exam ple  for m e would  be  tha t I was  re spons ib le  -- the  respons ib le  party 

for b ring ing  a  buyer to  the  tab le  or a  firs t choice .  Tha t wou ld  be  the  

procuring  cause , m eaning  in  a  po ten tia l transaction , I b rought the  buyer 

to  the  tab le .  I'm  respons ib le  for tha t. 

Q Okay.  In  the  transaction  tha t is  the  sub ject o f th is  lawsuit, 

who brought Mr. Soto  to  the  tab le? 

A I d id . 

Q Okay.  Looking  s till a t the  as se t pu rchase  agreem ent, go ing  

back to  page  23, where  it ta lks  about the  represen ta tion .  I be lieve  you  

tes tified  tha t you  were  bo th  the  buyer' s  agent and  the  se lle r's  agent.  Is  

there  any language  there  de fin ing  who the  procuring  cause  is? 

A Which  paragraph  on  23? 
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Q Sixty-one . 

A Yes .  It reads , "buye r warran ts  and  agrees  tha t un less  

o therwise  s ta ted  in  th is  agreem en t, Firs t Choice  Bus iness  Brokers  Las  

Vegas  101, is  the  so le  procuring  cause ," yes , "o f th is  transaction ."   

Q Now looking  a t a  com bina tion  of Exhib it 7, the  asse t 

purchase  agreem en t, Exhib it 6, the  counteroffe r, and  Exhib it 9, the  1A 

addendum , where  -- is  there  any re fe rence  in  these  docum ents  about Mr. 

Soto  purchas ing  the  land  upon wh ich  J ack's  Place  Bar and  Grill 

opera te s? 

A Yeah , abso lu te ly.  If we  go  to  counteroffe r num ber 1, I wou ld  

like  to  expla in  how counteroffe r 1 cam e about.  So  -- 

Q All righ t.  So  backing  up  for a  second, le t m e  ask you  a  

ques tion .  Whose  idea  was  counte roffe r num ber 1? 

A The  se lle r. 

Q Okay.  Why d id  the  se lle r want th is  counteroffe r? 

A Well, because  he  was  propos ing  the  te rm s  he  would  accept 

as  part o f the  counteroffe r. 

Q And what does  tha t have  to  do  with  the  rea l es ta te?  ̀

A Well, it' s  very im portan t because  the  counteroffe r num ber 1, 

is  written  up  exactly in  the  se lle r' s  language  tha t he  a sked  m e to  write  it 

up  in  the  te rm s  tha t he  was  willing  to  accept the  dea l.  If I m ay read  it.  It 

says , "the  pu rchase  price  will be  reduced  from  1.1 m illion  to  1 m illion ."  

And here 's  the  key, in  the  se lle r's  own words  tha t he  wrote  -- asked  m e 

to  write  th is  counte roffe r for h im , the  se lle r s ta ted , "the  dea l s tructu re  

will be  payable  as  fo llows:  30,000 earnes t m oney depos it, 700,000 bank 
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loan  for the  rea l p roperty, and  $270,000 cash  a t clos ing , equa l $1 

m illion ."   

So  the  se lle r m ade  it crys ta l clear the  rea l es ta te  was  involved  and , 

in  fact, p roposed  the  te rm s  on  the  coun teroffe r tha t it was  involved .   

Q All righ t. 

A So  I don ' t see  where  th is  o ther a rgum ent of it be ing  -- rea l 

es ta te  no t be ing  included  is  va lid . 

Q So  when  Mr. Gaa l ins tructed  you  to  prepare  counteroffe r 

num ber 1, which  was  fu lly execu ted , d id  he , a t any po in t in  tim e  say, 

wait, wait, wait, I need  to  ge t consent from  som eone  to  s ign  th is  firs t? 

A No. 

Q Did  he , a t any poin t in  tim e , g ive  you  any ind ica tion  tha t he  

d id  no t have  fu ll au thority to  offe r these  te rm s  and  to  se ll the  rea l e s ta te? 

A No.  In  fact, the  tim ing  of th is  is  h igh ly suspect because  I've  

closed  about 80 dea ls , and  when I work with  se lle rs , we 're  on  a  team , 

and  we 're  working  to  accom plish  the  sam e goa l.  And out o f the  80 

transactions , s e lle rs  don ' t g ive  m e the  wrong inform ation , because  we  

end  up  not be ing  success fu l.  And so  the  idea  was  to  be  success fu l with  

th is .   

Had  there  been  any o ther in form ation  tha t the  se lle r needed  to  

provide  for m e , in  the  ra re  ins tance  where  tha t m ight be  the  case , they 

typ ica lly g ive  tha t to  you  a t the  tim e  of the  lis ting , no t when  som ebody is  

p resen ting  an  offe r, and  they don ' t wan t to  do  a  dea l. 

Q Okay.  And was  the re  anyth ing  presen ted  to  you  a t lis ting  

regard ing  Mr. Gaa l no t having  the  au thority to  lis t o r s e ll the  property? 
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A No.  He  s ta ted  over and  ove r aga in  in  conversa tions  and  a lso  

on  seve ra l docum ents  tha t he  had  the  au thority to  se ll it. 

MS. SAYYAR:  Court's  indulgence .  One  m om ent.   

BY MS. SAYYAR:   

Q I would  like  you  to  tu rn  to  what has  been  m arked  as  

proposed  Exhib it 8.  Le t m e  know when  you 're  there .   

A Uh-huh.  I'm  the re . 

Q Have  you  seen  Exhib it 8 before  -- p roposed  Exhib it 8 before? 

A Yes . 

Q What is  it, genera lly, without go ing  in to  the  specifics? 

A Well, typ ica lly, as  part o f be ing  an  expe rienced  agent, we  like  

to  ge t a  subs tan tia l ea rnes t m oney depos it down  when we  ge t an  o ffe r 

because  tha t va lida tes  the  offe r, it va lida tes  the  buye r.  And $30,000 is  

som e good cash  on  the  barre l head  to  le t the  se lle r know tha t the  buyer 

is  se rious .   

Q Okay. 

A So  tha t's  an  earnes t m oney depos it tha t's  p resen ted  a s  part 

o f what we  open  up  escrow with  once  we  have  the  s igned  offe r. 

Q Okay.   

MS. SAYYAR:  So , Your Honor, I m ove  for the  adm iss ion  o f 

Exhib it 8. 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 8 will be  adm itted . 

[Pla in tiff' s  Exhib it 8 adm itted  in to  evidence] 

BY MS. SAYYAR:   
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Q So  who wrote  th is  check? 

A The  buyer, Angel Soto . 

Q And what's  the  da te? 

A J anuary 15th . 

Q So  tha t would  have  been  before  Mr. Gaa l actua lly accepted  

the  offe r and  the  counteroffe r, correct? 

A Uh-huh. 

Q Is  tha t a  yes  fo r the  record? 

A Yes . 

Q Thank you .  And I be lieve  you  sa id  -- and  if we  look a t the  

counteroffe r, Exhib it 6 -- the  fina l s a les  price  was  $1 m illion , correct? 

A Yes . 

Q How m uch is  a  ten  percent Firs t Choice  Bus iness  Broker 

com m iss ion  on  a  $1 m illion  purchase  price? 

A One  hundred  thousand . 

Q Now when th is  o ffe r was  -- when  the  a sse t purchase  

agreem ent was  s igned , a ll the  pa rts  o f it, the  counteroffe r, the  asse t 

purchase  agreem en t, the  Exhib it 1A tha t we 've  looked  a t, what happened  

next in  te rm s  o f the  process?  What happened  next to  m ove  forward? 

A Well, a fte r we  had  the  s igned  counteroffe r, we  had  a  contract 

in  p lace .  The  m eeting  of m inds  had  taken  p lace .  The  next s tep  in  the  

process  tha t we  do  is  to  a llow the  buye r h is  due  d iligence  period  to  

va lida te  the  bus ines s  and  the  sa le s  of the  bus iness .  At th is  po in t, J ack 

had  ten  days  to  produce  those  docum ents  to  m e , where  I could  g ive  tha t 

to  the  se lle r fo r h im  to  do  h is  due  d iligence . 
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Q Okay. 

A At th is  tim e , when  I went to  the  se lle r to  le t h im  know, and  

the  em ails  a re  in  he re , hey, we  need  to  produce  these  docum ents , he  100 

percent com ple te ly avoided  m y phone  ca lls , avoided  m eeting  with  m e, 

and  com ple te ly s tonewalled  m e.  He  abso lu te ly d isappeared  when I was  

trying  to  com ple te  a  dea l for h im .   

Q Okay.  We 're  go ing  to  look a t those  docum ents  in  a  m om ent. 

What was  Mr. Soto  do ing  a t th is  tim e  period  wh ile  he  was  waiting  for 

docum ents , in  the  beginning? 

A Well, he  was  very concerned .  He  was  wondering  why hasn ' t 

he  g iven  m e any of the  docum ents  tha t he  agreed  to  g ive  m e, and  tha t 

he  in itia led  and  s igned  tha t he  would  g ive  m e.  The  in te res ting  th ing  is , is  

som etim es  if som ebody has  any in ten t on  com ple ting  the  dea l, they' ll 

com e to  m e as  a  broker and  say, Phil, I've  go t th is  m uch ready for you .  

I' ll have  th is  m uch here .  We need  som e m ore  tim e .  None  of tha t 

happened .  He  d idn ' t p roduce  one  s ing le  docum ent.   

So  he  had  zero  in ten tion  of com ple ting  th is  dea l.  Now I would  like  

to  add  h is  s tra tegy was  if I don ' t p roduce  any docum ents , the  buye r will 

ge t frus tra ted  and  go  away, there fore , I don ' t have  to  se ll the  bus iness .  

Tha t was  100 percent what he  was  banking  on , o therwise , he  would  have  

kept com m unica tion  open  with  m e.  He  would  have  produced  som e 

docum ents .  It was  very clear what happened .   

Q Okay.  So  le t' s  look -- I would  like  you  to  go  to  proposed  

Exhib it 14.  And we ' re  go ing  to  go  to  a  section  in  proposed  Exhib it 14, 

tha t is  page  213.  Le t m e  know when you 're  there , s ir.  Have  you  seen  
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th is  docum ent befo re? 

A Yes . 

Q Who prepared  th is  docum ent? 

A I d id . 

Q And who d id  you  send  it to? 

A I sen t it to  J ack and  h is  wife .   

Q Okay.  Anyone  e lse  was  it sen t to? 

A Gene  Northup  was  cc'd . 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  a t 14C, 

page  213, a lso  re fe rred  to  as  D-199 in to  evidence , Your Honor. 

THE COURT:  Any objection? 

MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 14C will be  adm itted . 

[Pla in tiff' s  Exhib it 14C adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q Now wha t is  the  da te  of your em ail -- th is  em ail, Exhib it 14C? 

A February 20th  -- 

Q Okay. 

A -- 2018. 

Q When d id  the  ten  days  run  on  these  tim e  period  tha t the  

se lle r was  to  p roduce  docum ents  unde r the  asse t purchase  agreem ent? 

A Upon acceptance  of the  contract, which  is  February 2nd .   

Q Okay.  So  tha t pu ts  us , what, February  

A 12th  -- 

Q -- 12th . 
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A -- where  they were  due . 

Q Okay.  So  be tween  February 2nd  and  February 20th , is  th is  

the  on ly em ail tha t you  sen t? 

A I had  tried  severa l phone  ca lls .   

Q Okay. 

A I sa id , hey, how are  we  com ing  a long?  What's  go ing  on?  I 

was  com ple te ly s tonewalled . 

Q Did  you  actua lly ge t to  speak to  h im  -- 

A No. 

Q -- o r d id  you  have  to  leave  m essages? 

A I had  to  leave  m essages . 

Q Okay.  So  you  sen t th is  em ail on  Februa ry 20th , 2018, and  a t 

th is  po in t in  tim e , when  you ' re  sending  th is  em ail, how is  Mr. Soto ' s  

dem eanor? 

A Well, I fe lt I d id  a  good  job  keeping  h im  in .  And I sa id , m aybe  

he 's  been  out o f town or m aybe  there ' s  been  a  reason  why he  hasn ' t 

been  ab le  to  p roduce  them , bu t as  an  agent, I fe lt it im portan t to  warn  

h im  in  writing , with  th is  em a il, tha t he ' s  jeopard izing  the  dea l, and  he 's  

burn ing  the  buyer and  killing  the  dea l by not p rovid ing  any docum ents .   

In  fact in  th is  em ail, I even  sugges ted  if you  need  m ore  tim e g ive  

m e what you  have  and  tha t way we can  a t leas t show som e good fa ith  to  

say, hey, we  s till would  like  to  do  the  dea l.  Were '  s till in te res ted .  Not 

on ly d id  he  no t p roduce  one  s ing le  due  d iligence  docum ent, he  never 

responded  to  m e as  h is  b roker, who was  do ing  a  fabulous  job  for h im . 

Q Did  Mr. Northup  respond in  any way? 
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A Actua lly, Gene  wen t to  h im  as  an  advisor, and  he  sa id , hey, 

look, you  need  to  tu rn  over these  due  d iligence  docum ents , and  J ack to ld  

Gene , quote , "you  go  ta lk to  m y a tto rney." 

Q And d id  Gene  te ll you  th is  conversa tion  took p lace? 

A Yes . 

Q When d id  he  te ll you  tha t? 

A Right about the  tim e  th is  em ail was  sen t.  

Q Okay.  Now afte r you  rece ived  no  response  to  your m essages  

and  such , was  there  any e ffo rt m ade  by you  or Mr. Soto  to  phys ica lly go  

to  J ack's  Place  Bar and  Grill during  th is  tim e  period , a t the  end  of 

February? 

A No, because  we  don ' t be lieve  in  haras s ing  anybody.  Mr. 

Soto  wen t up  and  vis ited  a  couple  tim es  to  ea t, hoping  to  run  in to  J ack.  

And what was  in te res ting  was  Mr. Soto  was  the re  hop ing  to  ta lk to  J ack 

to  keep  the  spark live  on  the  dea l, and  J ack com ple te ly ignored  h im  

while  he  was  buss ing  tab les .   

Q Okay.  I would  like  you  to  what has  been  m arked  as  p roposed  

Exhib it 22.  S ir, d id  there  com e a  po in t in  tim e  where  you  rece ived  

correspondence  from  a ttorneys  re la ted  to  th is  case? 

A Yes . 

Q Okay.  Were  the  le tte rs  addressed  to  you  or addressed  to  you  

in  care  of som eone  e lse? 

A The  le tte r was  addressed  to  m e. 

Q Okay.  Looking  a  proposed  Exhib it 22, do  you  recognize  these  

le tte rs? 
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A Yes . 

Q Genera lly, without go ing  in to  the  conten t o f them , what a re  

they? 

A Well, once  J ack had  m ade  it clear tha t he  wasn ' t go ing  to  

speak to  m e a s  h is  b roker, and  I have  no  known reason  why he  wou ldn ' t 

do  tha t, he  wen t the  lega l rou te . 

Q Okay. 

A And so  unders tanding  tha t, I happened  to  know David  

Winterton , so  I m ade  an  e ffo rt, in  good  fa ith , to  go  ove r and  ta lk to  David  

to  say, hey, look, le t' s  m ake  th is  a  win /win  for everybody.  Le t's  com ple te  

the  dea l.  This  is  what everybody wants  to  do . 

Q So  a re  these  le tte r -- p roposed  Exhib it 22 le tte rs  tha t you  

rece ived  from  an  a tto rney? 

A Well, the  le tte r da ted  February 23rd , is  an  acknowledgem ent 

of the  m eeting  I had  with  David .  And David  unders tood  and  agreed  tha t 

h is  clien t needed  to  produce  those  due  d iligence  docum ents , and  tha t's  

what was  m eant there  when  -- on  the  le tte r it s ays , I've  spoken  to  J ack 

and  exp la ined  the  s itua tion , m eaning  you  need  to  tu rn  ove r those  due  

d iligence  docum ents .   

Q Okay.   

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of the  

en tire ty of Exh ib it 22. 

THE COURT:  Any objection? 

MR. WINTERTON:  I have  no  objection , Your Honor. 

THE COURT:  Exhib it 22 will be  adm itted . 
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[Pla in tiff' s  Exhib it 22 adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q So  le t' s  look a t the  second page  of Exh ib it 22 o r, technica lly, 

page  343.  This  is  a  le tte r da ted  Februa ry 22nd , 2018, sen t to  you  via  

em ail.  It s ta rts , "I represen t one  of the  trus tees  of the  J ohn  A. Gaa l 

Fam ily Trus t."  Who  is  J ohn  A. Gaa l? 

A That's  J ack Gaal.  I would  like  to  ju s t add  in  one  m ore  no te  to  

the  las t le tte r. 

Q Well, there 's  no  ques tion  pending .  We ' ll ge t to  the  o the r 

le tte r in  jus t a  second. 

A Okay.   

Q So , bu t -- yeah .  But tha t's  J ack Gaal? 

A Yes . 

Q Okay.  Prior to  rece iving  th is  February 22nd, 2018 le tte r from  

Mr. Winterton 's  o ffice , had  Mr. J ack Gaal ever m entioned  to  you  tha t he  

needed  consent from  a  trus t to  m ove  forward  with  the  lis ting  and  sa le  of 

the  bus iness? 

A No.  In  fact, had  tha t been  the  case , the  appropria te  tim e  to  

say tha t would  have  been  a t the  tim e  o f the  lis ting . 

Q Okay.  Prior to  rece iving  th is  February 22nd , 2018 le tte r, d id  

Mrs . Gaa l, in  the  tim es  tha t you  m et and  spoke  with  her, ever m ention  or 

d isclose  to  you  tha t som e so rt o f consent needed  to  be  provided  by a  

trus t to  m ove  fo rward  with  the  lis ting  and  sa le? 

A No.  She  d id  no t say tha t. 

Q At any tim e  prior to  rece iving  th is  February 22nd , 2018 le tte r, 
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d id  Mr. Northup  ever com m unica te  to  you  on  beha lf o f Mr. o r Mrs . Gaa l, 

tha t there  was  a  tru s t tha t needed  consent o r au thority to  m ove  forward  

with  the  sa le  on  the  lis ting? 

A No. 

Q When you  rece ived  th is  February 22nd  le tte r from  Mr. 

Winte rton , wha t was  your reaction? 

A I was  abso lu te ly s tunned .  Absolu te ly s tunned .   

Q Can you  take  us  th rough why th is  le tte r was  so  s tunning? 

A Yeah .  Well, firs t o f a ll, h is  -- J ack' s  bus iness  is  no t an  easy 

bus iness  to  se ll because  he ' s  go t a  spo rts  bar w ith  no  gam ing .  Any 

buyer tha t's  looking  to  buy a  sports  bar in  Las  Vegas  wants  gam ing .  So  

it was  a  very tough  sa le .  Very tough .  Neverthe less , I b rought h im  a  

ready, willing , and  ab le  buyer, and  the  guy com ple te ly d isappeared .  I 

don ' t know what h is  reasons  were , bu t he  becam e very secre tive .  He  

d idn ' t want to  com m unica te  with  anybody.   

And had  there  been  va lid ity to  what he ' s  saying  about the  fam ily 

trus t, the  tim e  to  bring  tha t up  would  have  -- aga in , would  have  been  a t 

the  lis ting  poin t, no t as  a  way to  ge t ou t o f a  sa le , as  us ing  a  backdoor, 

by bring ing  up  the  trus t.   

Q Any o the r rea sons  why it was  surpris ing  to  rece ive  th is  le tte r 

when  you  d id? 

A Yes , because  everybody involved , and  I -- includ ing  counse l, 

unders tood  tha t if he  d id  no t tu rn  over those  due  d iligence  docum ents  he  

was  go ing  to  owe Firs t Choice  a  fee , bu t, m ore  im portan tly, the  ob jective  

was  to  com ple te  the  transaction  to  m ake  it a  w in /win  for the  se lle r and  
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buyer.  I represen ted  both  of them .  I wanted  everybody to  be  happy.  

And I was  no t ab le  to  do  tha t.  I was  no t ab le  to  fin ish  m y job , because  he  

com ple te ly s tonewalled  us  by not g iving  us  any docum en ts .  No 

com m unica tion .  No e ffort, a t a ll, and  then  com ing  up  with  a  s tory about 

a  trus t once  we 're  a lready in  contract.  The  tim e  to  d isclose  tha t would  

have  been  m uch sooner. 

Q Okay.  Any o ther reason  why th is  sudden  trus t and  the  need  

for som e sort o f consent was  so  surpris ing  when it cam e? 

A Well, yeah .  The  obvious  p lan  was  to  com e across  -- and  

aga in , and  aga in , and  aga in , and  aga in , and  aga in  J ack m entioned  tha t 

he  was  au thorized  se lle r aga in , and  aga in , and  aga in , and  aga in .  By 

com ing  up  with  th is  trus t s itua tion , I be lieve  tha t was  the ir backdoor way 

of trying  to  exit the  contract. 

Q Okay.  Were  you  ever provided  a  copy of the  tru s t? 

A No. 

Q Were  you  ever provided  any sort o f ce rtifica te  of trus t o r any 

portion  of the  trus t, o f any kind , to  verify its  te rm s? 

A No.  In  fact, we  don ' t typ ica lly ge t involved  with  trus ts .  As  

agents , we  don ' t have  access  to  tha t in form ation , and  I was  never 

provided  with  a  copy of tha t trus t by oppos ing  counse l. 

Q Okay.  Was  there  any o ther reason  why, based  on  the  

conduct o f Mr. and  Mrs . Gaa l, th is  was  so  surpris ing? 

A I don ' t know.  Maybe  they had  som eth ing  to  h ide .  Tha t's  -- I 

don ' t know.  Maybe  they were  a fra id  of tu rn ing  over the ir financia ls  o r 

whatever it was , bu t -- you  know, a ll I ever ask with  m y clien ts  is  tha t 
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they com m unica te  with  m e, because  I can  he lp  everybody involved  if I 

know what's  go ing  on .  He  went and  h id  under a  rock, com ple te ly 

d isappeared .  In  fact, they're  asking  -- it' s  m y opin ion , they' re  asking  for a  

new contract because  if I is sue  a  new contract, tha t g ives  h im  a  rea son  to  

s lide  ou t o f the  exis ting  contract.   

Q Okay. 

A It g ives  h im  a  backdoor.  We  don ' t need  to  do  tha t because  

our contract has  he ld  up  severa l tim es  in  a ll kinds  of in s tances  th rough 

escrow where  the  bus iness  and  the  property has  been  closed  in  escrow 

as  a  resu lt o f our lis ting  agreem en t and  asse t pu rchase  agreem ent.  No 

o ther con tract was  needed .   

Q Now when you  rece ived  th is  le tte r, I be lieve  you  tes tified  you  

actua lly went to  see  Mr. Winte rton ; is  tha t correct? 

A Yes . 

Q Now is  tha t unusua l for a  rea l es ta te  licensee  to  actua lly go  to  

ba t and  go  ta lk to  the  a tto rney? 

A Well, I'm  a  pre tty dedica ted  person .  I ge t som e th ing  on  the  

radar, and  I like  to  close  transactions .  There 's  a  reason  why I've  been  

doing  th is  for 16 years .  I go  see  people , and  I ta lk to  them . 

Q So  d id  Mr. Winterton  agree  to  m eet with  you? 

A He d id . 

Q And d id  you  m eet in  person? 

A We d id . 

Q And who was  p resen t during  tha t m eeting? 

A J us t m e and  h im . 
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Q Okay.  Did  you  bring  any docum en ts  w ith  you? 

A Yes .  I b rought in  the  lis ting  agreem ent and  the  asse t 

purchase  agreem en t. 

Q How long  was   the  m eeting? 

A Probably about an  hour. 

Q Okay.  Did  Mr. Winte rton  go  through the  docum ents  tha t 

your brought? 

A Yes . 

Q Did  he  a sk you  ques tions? 

A Yes .  He  was  asking  ques tions  in  te rm s  of what's  the  tim e  

period  fo r due  d iligence  and  som e genera l ques tions  abou t the  

transaction .   

Q Okay.  Did  Mr. Winterton  provide  you  any inform ation  about 

the  trus t during  tha t m eeting? 

A He d id  m ention  -- he  d id  m ention , I be lieve , tha t there  was  a  

trus t o r som eth ing  to  tha t e ffect, bu t tha t d idn ' t change  the  equa tion  tha t 

we  had  an  exis ting  s igned  contract by an  au tho rized  se lle r tha t re fused  to  

tu rn  ove r any docum ents .  In  fact, Mr. Winte rton  agreed  tha t if he  d idn ' t 

tu rn  ove r those  docum ents , he  was  go ing  to  owe us  ou r fee . 

Q And he  cam e -- he  took tha t pos ition  du ring  your m eeting? 

A Yes . 

Q At the  end  of the  m eeting , what was  your unders tanding  of 

where  the  dea l s tood? 

A Mr. Winte rton  was  go ing  to  do  everyth ing  he  could  to  ge t the  

due  d iligence  docum ents , because  he  knew the re  was  an  urgency in  
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ge tting  those  docum ents  to  m e, o therwise , he  was  go ing  to  be  breaching  

h is  contract, and  bu rn ing  the  buye r, and  killing  the  dea l. 

Q Okay.  And is  page  342, Ba te  s tam p num ber D-320, the  le tte r 

tha t Mr. Winterton  sen t to  you  a fte r m eeting? 

A Yes . 

Q And what was  your unders tanding  of th is  le tte r?   

A Well, I th ink it was  a  good  le tte r tha t he  wrote .  He  expla ined  

to  J ack, look, you  need  to  tu rn  over those  docum ents .  It says  in  the  

le tte r, "I've  spoken  to  J ack and  expla ined  the  s itua tion .  I be lieve  he  

unders tands , and  he  will be  ge tting  you  the  docum ents  so  the  buyer can  

com ple te  h is  due  d iligence  and  close  the  sa le  of the  bus iness  as  soon  as  

poss ib le ." 

Q So  -- 

A We never rece ived  anyth ing .   

Q Well, be fore  we  ge t in to  tha t po in t, when  you  rece ived  th is  

le tte r, th is  Feb ruary 23rd  le tte r, d id  you  be lieve  the  m atte r regard ing  the  

a lleged  trus t was  re so lved? 

A That was  an  is sue  tha t would  no t have  s topped  the  dea l from  

clos ing .  Escrow -- if there  was  a  trus t, it was  on   d iffe ren t nam e or 

som eth ing  tha t' s  there .  Tha t's  why we have  escrow.  They would  have  

ran  tha t, and  they would  have  seen  it, and  tha t would  have  been  taken  

care  of, bu t we  never go t a  chance  to  ge t to  tha t escrow because  the  

buyer never provided  the  due  d iligence  for the  buye r to  s ign  off tha t he  

had  com ple ted  h is  due  d iligence .  Therefore , we  could  no t go  to  escrow 

to  close  it.   
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Q Okay.  Now afte r you  rece ived  the  February 23rd  le tte r, a fte r 

you  had  m et with  Mr. Winterton , wha t happened  next? 

A Well, I was  under the  assum ption  tha t he  was  go ing  to  

eventua lly tu rn  ove r the  due  d iligence  docum ents .  And as  it tu rns  ou t, 

we  got th ree  d iffe ren t s to ries  on  what happened . 

Q All righ t.  Le t's  go  th rough what s to rie s  you  got, when , and  

from  who?  So  s tory num ber one , wha t was  the  firs t s to ry you  rece ived? 

A That he  was  go ing  to  tu rn  over the  docum ents  to  h is  

a tto rney. 

Q Okay.  And how d id  you  com e to  hear tha t s to ry? 

A Well, tha t's  what Mr. Winterton  to ld  m e, was  tha t he  would  

tu rn  ove r -- ge t those  docum ents  organized  and  turn  them  over. 

Q Okay.  And was  anyth ing  provided  to  you  from  Mr. 

Winte rton? 

A Zero .  Noth ing . 

Q What was  s tory num ber two? 

A Story num ber two was  he  supposedly gave  the  docum ents  to  

Gene  Northup  who wasn ' t even  h is  agent. 

Q Okay.  And d id  Mr. Northup  ever -- were  you  ever ab le  to  

confirm  whethe r or no t Mr. Northup  rece ived  anyth ing? 

A He never rece ived  anyth ing . 

Q Did  Mr. Northup  -- 

A Because  when he  inquired  about rece iving  them , he  was  to ld  

to  h is  a tto rney. 

Q Okay.  And d id  you  -- d id  Mr. Northup , a t any poin t in  tim e , 
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a fte r February 23rd , p rovide  you  docum ents? 

A No. 

Q What was  s tory num ber th ree? 

A Story num ber th ree , he  was  jus t waiting  for the  buyer to  

com e up  and  vis it h im  a t h is  p lace  of bus iness , and  he  would  tu rn  over 

the  due  d iligence  docum ents  to  the  buyer in  person .  Well, the  buyer 

actua lly d id  go  up  to  vis it h im  and  to  have  d inner, to  show h is  friends  

tha t he  was  trying  to  buy the  p lace , and  the  se lle r com ple te ly 

s tonewalled  h im , ignored  h im , and  went righ t by h im  as  he  was  buss ing  

tab les . 

Q So  how d id  you  com e to  hear tha t Mr. Gaa l was  willing  to  

tu rn  ove r due  d iligence  docum ents  if Mr. Soto  showed up  in  person?  

How was  tha t com m unica ted  to  you? 

A I be lieve  tha t was  in  the  depos itions  or tha t was  m y 

unders tanding . 

Q Okay.  I would  like  you  to  go  to  proposed  Exhib it 26.  I would  

like  you  to  look a t the  body of a  fo rwarded  em a il m essage  tha t m akes  up  

page  354 of th is  p roposed  exhib it.  This  is  a  two page  exhib it.   

MR. WINTERTON:  Your Honor, I've  go t to  ob ject.  This  here  

is  b la tan t se ttlem en t d iscuss ions , and  se ttlem en t nego tia tions  a re  no t 

adm ittab le  in to  evidence .  It g ives  th ree  choices , which  were  be ing  

negotia ted , and  it' s  -- it' s  jus t inadm iss ib le  in to  evidence .   

MS. SAYYAR:  Then  I will withdraw, Your Honor.  

THE COURT:  Okay. 

MS. SAYYAR:  I apo logize .  I d idn ' t read  the  em a il the  sam e  
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way Mr. Winte rton  d id , bu t I will take  h is  po in t and  withdraw -- 

THE COURT:  Okay.   

MS. SAYYAR:  -- looking  a t tha t docum ent. 

BY MS. SAYYAR:   

Q Turn ing  away from  tha t docum ent.  I would  like  you  to  tu rn  

to  exhib it -- p roposed  Exhib it 25.  But before  we  look a t tha t, what was  

Mr. Soto ' s  behavior a fte r these  th ree  s tories  fe ll th rough? 

A Well, he  was  jus t as  shocked  as  I was  tha t no t on ly was  he  

no t p rovid ing  the  docum ents , he  was  -- a  n ice  to  pu t it -- was  

m is represen ting  h im se lf as  to  when  they were  de livered . 

Q Is  it typ ica l for a  buyer to  wait as  long  as  Mr. Soto  d id? 

A No.  Typica lly, a  buyer in  a  s itua tion  a fte r the  due  d iligence  

period  has  been  extinguished , the  ten  days , they leave , and  they go  look 

for another bus ines s .  Som etim es  they m ight hang  on  for a  little  b it 

longer because  of hope , bu t neverthe le ss , I kep t the  buyer in  the  dea l a  

m onth-and-a-ha lf a fte r the  due  d iligence  period  extended  to  do , which  is  

very ra re  to  keep  som ebody in  a  dea l tha t long  when they haven ' t been  

g iven  any docum en ts .   

Tha t shows how m uch the  buyer was  deadly se rious  about 

purchas ing  the  bus iness .  And if I m ay say, it showed tha t I d id  a  good  

job  hold ing  the  dea l toge ther, trying  to  keep  som e g lue  on  the  dea l, 

when  in  fact I expla ined  what happened . 

Q Yeah .  What e fforts  d id  you  take  to  try and  hold  Mr. Soto  in  

the  dea l as  long  as  you  d id? 

A I to ld  h im  to  go  up  and  vis it the  s tore , and  to  ge t a  fee l for the  
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flow of the  bus ines s , and  see  if they're  s till do ing  well, and  take  a  look a t 

va lida ting  the  bus iness  po ten tia lly another way by watch ing  the  crowd 

tha t com es  in  and  out o f the  bus iness .  But tha t's  no t enough to  sa tis fy 

due  d iligence  on  a  m illion  do lla r dea l.  And trying  to  -- and  I jus t as sured  

h im  as  h is  b roker, I was  go ing  to  do  everyth ing  I poss ib ly could  to  ge t 

h im  the  item s  tha t were  ag reed  to  be  g iven  to  h im .   

Q Okay.  At som e poin t in  tim e , d id  you  rece ive  a  le tte r from  

another a tto rney in  th is  case? 

A Yes . 

Q Looking  a t p roposed  Exhib it 25, is  tha t the  le tte r tha t you  

rece ived  from  another a tto rney? 

A Yes , because  a t th is  po in t the  buye r -- and  you ' ll no tice  the  

da te  on  tha t, it' s  March  16th .  So  cons idering  the  purchase  agreem ent 

was  s igned  on  February 2nd , I he ld  the  buyer in to  th is  dea l for two 

m onths  a fte r the  due  d iligence  was  extinguished .  So  anyth ing  to  say 

tha t I d idn ' t do  a  grea t job  trying  to  close  th is  transaction , tha t's  h igh ly 

unusua l for a  buyer to  s tay in  a  dea l for two m onths  a fte r the  due  

d iligence  period  has  expired . 

Q And was  th is  le tte r addressed  -- was  sen t to  you  care  of 

som eone  or sen t to  you  d irectly? 

A I be lieve  th is  was  sen t to  David  Winterton  a long  with  m e a t 

the  sam e tim e .  The  buyer's  a tto rney was  asking  for -- righ tfu lly asking  

for h is  due  d iligence  m oney back. 

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 

Exhib it 25. 
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MR. WINTERTON:  No objection . 

THE COURT:  Exhib it 25 is  adm itted . 

[Pla in tiff' s  Exhib it 25 adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q Now when you  rece ived  th is  le tte r d id  you  m ake  any e ffort to  

com m unica te  w ith  Mr. Gaa l? 

A At th is  po in t, I was  com m unica ting  with  David  Winte rton , 

because  he  was  no t re turn ing  m y phone  ca lls , he  wou ld  no t see  m e , and  

David  was  responding  back to  m e.   

Q Okay.  I would  like  you  to  tu rn  to  proposed  -- a  s ection  of 

proposed  Exhib it 14.  I would  like  you  to  go  to  page  172.  Le t m e  know 

when you 're  there .   

A I'm  there .   

Q Okay.  Were  you  ever provided  a  copy of Mr. Winte rton 's  

response  to  the  J a red  R. J ohnson  le tte r tha t Mr. Soto ' s  counse l sen t? 

A Yes , Angel Soto  provided  tha t to  m e. 

Q Okay.   

MS. SAYYAR:  Your Honor, I m ove  for the  adm iss ion  of 14D, 

which  will be  page  172, Ba te  s tam p num ber D-158. 

THE COURT:  Any objection? 

MR. WINTERTON:  I'm  jus t go ing  to  take  a  m inu te  to  look a t it 

he re . 

[Counse l reviews  docum ent] 

MR. WINTERTON:  Is  it D-172? 

MS. SAYYAR:  No, page  172, it' s  D-158.   
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MR. WINTERTON:  Okay. 

MS. SAYYAR:  I'm  so  sorry, Mr. Winte rton . 

MR. WINTERTON:  Okay.  I was  saying , it doesn ' t fit.  Oh, th is  

one  here .  No objection , Your Honor. 

THE COURT:  Exhib it 14D will be  adm itted . 

[Pla in tiff' s  Exhib it 14D adm itted  in to  evidence] 

BY MS. SAYYAR:   

Q So  th is  is  a  le tte r from  Mr. Winterton  where  he  says  he  

represen ts  J ack's  Place .  And what is  your unde rs tand ing  of what 

happened  as  a  resu lt o f th is  March  23rd , 2018 le tte r? 

A Well, m y job , unders tanding  I'm  a lso  represen ting  the  buye r 

as  a  dua l b roker, was  -- it' s  very clear and  escrow unders tood  tha t the  

buyer was  en titled  to  h is  ea rnes t m oney depos it back.  However, the  

buyer was  no t re lea s ing  h im  of any liab ility and  the  buyer inquired  if he  

could  sue  the  se lle r for specific perform ance .   

Q Okay.  And tha t would  be  found  on  Exhib it 25, the  le tte r from  

Mr. Soto ' s  a tto rney? 

A Yes . 

Q Okay.  And when Mr. Winterton  sen t a  response  to  Mr. 

J ohnson , which  is  14D, the  March  23rd  le tte r, what happened  to  the  

earnes t m oney then? 

A I ca lled  escrow and  expla ined  the  s itua tion , and  escrow 

clearly saw the  buyer was  in  the  righ t and  re leased  the  m oney without 

having  the  buyer s ign  off to  g ive  any sort o f re lie f to  the  se lle r, to  re lieve  

them  of any re spons ib ility.  It was  so  crys ta l clear with  escrow; they 
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d idn ' t even  ask m e for those  ins tructions .  Typica lly, when  an  earnes t 

m oney depos it is  g iven  back, they have  the  buyer and  the  se lle r bo th  

s ign  it ag ree ing  to  g ive  it back.  They d idn ' t even  bother to  go  to  the  

se lle r on  th is , because  they saw it was  a  clear b reach  of the  contract.   

Q Okay.   

MS. SAYYAR:  Your Honor, Court' s  indulgence .  I need  a  

break, if tha t's  a ll righ t. 

THE COURT:  It' s  2:10.  Le t's  be  back a t 2:20.  Thank you . 

MS. SAYYAR:  Thank you . 

[Recess  from  2:10 p .m . to  2:20 p .m .] 

THE COURT:  You m ay be  sea ted .  Com e on  back up , p lease . 

MS. SAYYAR:  Your Honor, jus t a  m om ent.  Your wonderfu l 

Clerk has  provided  us  sort o f an  upda ted  lis t.  We 're  jus t double  checking  

it.   

THE COURT:  They' re  bo th  p re tty wonderfu l.  They're  a ll 

p re tty, p re tty wonderfu l. 

MS. SAYYAR:  Oh, they a re .  They a re .  Exce llen t.  Exce llen t.  

So  we 're  jus t checking  our no tes  be fore  we  keep  going , Your Honor, to  

speed  th is  up .   

[Pause] 

THE COURT:  I don ' t see  12 adm itted . 

MS. SAYYAR:  Yeah .  Your Honor, the  on ly correction  we  had  

was  Exhib it 12 was  adm itted  with  no  objection .  Otherwise , the  lis t by 

your am azing  s ta ff -- 

THE COURT:  Neither one  of us  have  12 as  be ing  adm itted .   

Gaal000270

mailto:maukele@hawaii.rr.com


 

103 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

MS. SAYYAR:  Okay. 

MR. ROCHELEAU:  Okay. 

MS. SAYYAR:  Thank you .  We will go  back over tha t if the re  

was  a  problem .  Tha t's  why we check, Your Honor.  Oh, no , tha t's  righ t.  

12 was  the  one  we  decided  not to  o ffe r.  Tha t's  fine .  No, you 're  righ t.  12 

is  no t on  offe r.  It' s  lis ted  as  som eth ing  -- 

[Counse l confe r] 

MS. SAYYAR:  So  12, you 're  righ t.  Tha t is  correct.  The  lis t as  

p rovided  is  correct, Your Honor.  Thank you . 

THE COURT:  Uh-huh . 

MS. SAYYAR:  Okay.  All righ t.  We are  go ing  to  continue .   

BY MS. SAYYAR:   

Q Afte r escrow had  re turned  Mr. Soto 's  ea rnes t m oney depos it, 

do  you  be lieve  tha t Firs t Cho ice  Bus iness  Broke rs  is  s till owed a  fee? 

A Absolu te ly.   

Q Who should  the  fee  be  pa id  by? 

A The  se lle r. 

Q Okay.  And why is  the  se lle r respons ib le  to  pay the  fee? 

A Because  he  clearly breached  the  contract.  As  was  expla ined  

earlie r, he  had  an  obliga tion  to  tu rn  over the  due  d iligence  item s  and  

se lle r knew if he  d idn ' t tu rn  them  over the  buye r would  go  away. 

Q Let's  go  to  the  lis ting  agreem ent, Exhib it 10.  And I would  like  

you  to  go  to  paragraph  11.  I be lieve  you  read  th is  portion  in to  the  record  

earlie r.  "The  fee  based  upon  the  accep ted  purchase  agreem ent am ount 

will be  owed to  Firs t -- FCBB if the  se lle r fa ils  to  de liver docum ents  in  the  
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agreed  upon tim e  period , whether or no t such  action  a lso  cons titu te s  a  

defau lt o r m ateria l b reach  o f the  purchase  agreem ent by se lle r."   

Looking  under 13 -- paragraph  13, were  there  any o ther breaches  

or vio la tions  by the  se lle r? 

A Specifica lly, what do  you  m ean? 

Q If you  want to  look a t parag raph  13, is  there  any section  of 

the  lis ting  agreem ent there  tha t has  a lso  been  vio la ted , if any? 

[Witness  reviews  docum ent] 

A Yes , paragraph  C. 

Q Okay.  Now did  Firs t Choice  Bus iness  Brokers  m ake  any so rt 

o f dem and upon  the  se lle r for paym ent of the  fee? 

A Yes . 

Q How m uch was  the  fee  in  principa l? 

A $100,000. 

Q Does  the  lis ting  agreem ent ca ll fo r any in te res t? 

A Yes . 

Q And how m uch in te res t does  it ca ll fo r? 

A Eighteen  percent. 

Q Okay.  Does  the  lis ting  agreem ent ca ll fo r any o ther am oun ts  

tha t the  se lle r has  to  pay in  the  event o f m ateria l b reach? 

A Attorney's  fee s . 

Q Did  Firs t Choice  Bus iness  Brokers  re ta in  an  a tto rney in  th is  

m atte r? 

A Yes . 

Q Has  Firs t Choice  Bus iness  Brokers  pa id  its  a tto rney in  th is  
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m atte r? 

A Yeah . 

Q So  have  you  done  any ca lcu la tion  of the  in te re s t tha t is  due  

and  owing  on  the  $100,000 com m iss ion  and  fee? 

A Yes .  It works  ou t to  be  156,000 with  18 percent added  on  

each  year. 

Q Okay.  And for the  sake  of the  Court and  the  record , I'm  go ing  

to  g ive  you  a  ca lcu la tor and  if you  could  le t us  know what the  per d iem  

am ount is .   

A So  if I take  100,000 tim es  .18, o f course , tha t's  18,000 a  yea r.  

So  if I take  118,000 d ivided  by 365, equa ls  ou t to  be  about $49 a  day in  

in te res t.  And then  if you  take  tha t over the  course  of a lm os t th ree  years , 

it ge ts  to  be  156,000. 

Q When d id  in te res t beg in  to  accrue? 

A Afte r the  proposed  clos ing  da te . 

Q When was  Firs t Cho ice  Bus iness  Brokers  fee  ea rned? 

A On acceptance  of the  contract.  

Q And when was  the  contract accepted? 

A February 2nd . 

Q Okay.  So  wou ld  it be  fa ir to  say the  in te res t should  accrue  

s ince  then? 

A Well, we  p icked  the  clos ing  da te , bu t, yes , techn ica lly. 

Q Okay.  As  you  s it he re  today, and  you  th ink back on  your 

com m unica tions  and  conversa tions  with  Mr. Gaa l, do  you  have  any idea  

or any ind ica tion  as  to  perhaps  why he  fa iled  and/or re fused  to  provide  
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due  d iligence  docum ents? 

A No. 

Q Did  he  ever s ay anyth ing  to  you  tha t m ay be  a  reason  as  to  

why he  was  re luctan t o r re fused  to  provide  due  d iligence  docum ents? 

A I th ink he  m ay have  been  concerned  about how he  was  

paying  som e of h is  em ployees , because  they were  pa id  cash .   

Q Did  -- what d id  he  -- 

MR. WINTERTON:  Objection .  Specula tion . 

THE COURT:  Objection  sus ta ined . 

BY MS. SAYYAR:   

Q Did  Mr. Gaa l ever represen t to  you  anyth ing  in  particu la r 

about the  m anner in  which  he  pa id  h is  em ployees? 

A Yes . 

Q And what d id  he  say, specifica lly? 

A That som e of them  were  pa id  cash .   

Q Okay.  As  you  s it he re  today, has  anyone  pa id  the  fee  and  

com m iss ion  due  and  owing  to  Firs t Choice  Bus iness  Broke rs? 

A No. 

MS. SAYYAR:  Court's  indulgence .  One  m om ent.   

[Counse l confe r] 

MS. SAYYAR:  Your Honor, a t th is  tim e  reserving  the  righ t to  

reca ll th is  witness  in  our rebutta l and , o f course , reserving  the  righ t for 

any red irect.  We pass  the  witnes s . 

THE COURT:  Thank you .  All righ t.  It' s  2:29.  Mr. Winte rton , 

cross -exam ina tion . 
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MR. WINTERTON:  Yes . 

CROSS-EXAMINATION 

BY MR. WINTERTON:   

Q Okay.  S ince  I've  known you  for a  num ber of years , can  I ca ll 

you  Phil? 

A Please .   

Q Thank you , Phil.  Okay.  You  and  Mr. Northup  go  way back; 

don ' t you? 

A We 've  known each  o ther -- 

Q You 've  known each  o ther for a  long  tim e?  But he  knew you  

before  you  even  go t involved  in  se lling  bus ines ses?  Yes? 

A Yes , he  d id . 

Q Sorry, you  have  to  answer. 

A Sorry.  Yeah .  Yes , he  d id . 

Q Okay.  And so  you  knew Mr. Northup , who is  in  rea l es ta te  

bus iness  and  so ld  rea l es ta te? 

A I'm  sorry, could  you  repea t tha t? 

Q You knew Mr. Northup  was  in  the  rea l es ta te  bus ines s? 

A Yes . 

Q Okay.  And so  d id  he  encourage  you  to  ge t in to  th is  type  of 

bus iness  or is  it som eth ing  you  found? 

MS. SAYYAR:  Objection .  Re levance . 

THE WITNESS:  No, he  d idn ' t. 

THE COURT:  It' s  founda tiona l.  Overru led .  J us t le t m e  ru le . 

THE WITNESS:  I'm  sorry. 
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THE COURT:  Tha t's  okay.   

THE WITNESS:  Forg ive  m e . 

BY MR. WINTERTON:   

Q So  have  you  -- p rior to  th is  tim e , d id  you  and  Gene  ever do  

any bus iness  toge ther?  Se lling  a  bus iness  in  rea l e s ta te? 

A I don ' t be lieve  so . 

Q Okay.   

A Well, he  had  -- he  had  actua lly showed m e a  long  tim e  ago  

som e properties  tha t I was  looking  a t, a t one  tim e  to  buy with  h im  before  

I was  with  Firs t Cho ice , bu t I had  never done  any bus iness  with  h im . 

Q Okay.  Was  J ack Gaal involved  in  those  properties  tha t you  

were  looking  a t? 

A No. 

Q Okay.  Now there  cam e a  po in t in  tim e  where  Gene  contacted  

you  about ass is ting  J ack Gaal, yes? 

A Yes , uh-huh . 

Q Yeah .  Sorry you  have  to  answers  ou t -- 

A I d idn ' t know it was  a  ques tion , sorry. 

Q Yeah .  And I apolog ize  if I sound  like  I'm  ye lling .  I'm  trying  to  

ta lk ove r th is  m ask. 

A Sure .   

Q Because  I'm  -- anyway.  So  Gene  ca lled  you  and  sa id  -- he  

sa id  he  knew J ack Gaal, co rrect? 

MS. SAYYAR:  Objection .  Hearsay. 

THE COURT:  It' s  foundationa l.  Overru led .   
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THE WITNESS:  Yes . 

BY MR. WINTERTON:   

Q Okay.  And J ack -- and  he  to ld  you  about the  ba r? 

A Yes . 

Q And he  to ld  you  about the  property? 

A Yes . 

Q Okay.  And prior to  m eeting  h im , d id  you  m eet with  h im ?  I 

m ean , do  an  inves tiga tion  as  to  the  property? 

A Would  you  cla rify tha t ques tion? 

Q Sure .  Som etim es  rea lto rs , licensees , do  a  little  background 

check prior to  m eeting  with  the  clien t.  Like , for exam ple , they say, so  

and  so  owns  th is  p roperty, he 's  in te res ted  in  se lling  it.  They do  a  

background check.  

A We d id .  We went ou t, and  we had  lunch  toge the r.   

Q Okay.  Prior to  the  lunch , d id  you  do  any background check? 

A No, because  we  d idn ' t know whether o r no t it was  go ing  to  

be  a  lis ting  or no t un til we 've  m et with  the  se lle r. 

Q Okay.  And when you  were  there , what d id  you  -- you  looked  

a t the  bus iness , you  ta lked  about what was  go ing  on? 

A Yes . 

Q And d id  they ta lk to  you  about -- well, le t m e  take  a  s tep  back.  

So  in  m y opening  a rgum ent, I ta lked  -- o r s ta tem ent, I ta lked  about Gene  

and  J ack were  pre tty tigh t; is  tha t correct? 

A Yes . 

Q And they've  done  m ultip le  dea lings  toge ther? 
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A Yes . 

Q And isn ' t it true  tha t J ack contacted  Gene  and  sa id , I would  

like  to  se ll the  bar and  the  property? 

MS. SAYYAR:  Objection .  Ca lls  for specula tion .  Assum es  

facts  no t in  evidence . 

THE COURT:  Overru led . 

BY MR. WINTERTON:   

Q If you  know. 

THE COURT:  You can  answer. 

THE WITNESS:  Yes . 

BY MR. WINTERTON:   

Q Okay.  And tha t's  how Gene  ended  up  ge tting  ahold  of you? 

A Yes . 

Q Okay.  So  a fte r -- so  you  sa t down, had  th is  m eeting .  What 

d id  they -- what d id  you  guys  d iscuss  a t tha t m eeting? 

A Which  m eeting  a re  you  re fe rring  to? 

Q The  very firs t foundationa l m eeting  tha t you  had . 

A We d iscussed  the  poss ib ilities  o f s e lling  the  bar and  the  rea l 

es ta te . 

Q Okay.  And d id  he  ta lk to  you  abou t the  va lua tion  of the  rea l 

es ta te? 

A Yes . 

Q And, in  fact, he  had  an  appra isa l done ; isn ' t tha t correct? 

A That's  co rrect. 

Q And he  ended  up  g iving  you  a  copy of the  appra isa l? 
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A He d id . 

Q Okay.  So  wha t I would  like  to  do  is  tu rn  to  Exhib it num ber 

12.  And  is  th is  a  copy of the  appra isa l tha t you  rece ived? 

A I be lieve  so . 

Q Okay.  And th is  was  -- you  used  th is  when  you  were  do ing  

the  lis ting  agreem ent to  figure  ou t how m uch the  property and  the  

bus iness  would  be  worth ; is  tha t co rrect? 

A I'm  not su re  if he  provided  tha t a t the  tim e  of the  lis ting  

agreem ent or no t.   

Q Okay.  But you  previous ly sa id , yes , and  now when you  look 

a t it you ' re  changing; isn ' t tha t correct? 

A I don ' t know when he  gave  m e the  appra isa l.   

Q But isn ' t it true  tha t the  appra isa l says , J ack A. -- J ohn  A. 

Gaa l and  Katherine  B. Gaa l, Trus tees  to  the  J ohn  A. Gaa l Fam ily Trus t?   

MS. SAYYAR:  Your Honor, Exhib it 12 is  p roposed .  It' s  no t 

been  m oved to  be  adm itted .  He  can ' t read  from  it un til we  have  tha t 

done , Your Honor. 

THE COURT:  Objection  sus ta ined . 

MR. WINTERTON:  Okay. 

BY MR. WINTERTON:   

Q I wonder if you  could  look a t th is  exhib it and  te ll m e  if th is  is  

a  true  and  accura te  copy of the  appra isa l you  rece ived?  Go ahead  and  

look a t Exhib it 12.   

[Witness  reviews  docum ent] 

A Yes . 
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Q Okay.  And th is  cam e from  J ack? 

A I be lieve  so . 

Q Okay. 

MR. WINTERTON:  Your Honor, we  would  m ove  for 

adm iss ion  of Exhib it num ber 12. 

MS. SAYYAR:  We object, Your Honor.  It is  a  purported  

appra isa l.  There 's  no  nam ed expert in  th is  case .  If it' s  o ffe red  for the  

tru th  of the  m atte r asserted , it' s  hearsay.  This  is  supposed ly prepa red  in  

J une  of 2017, well before  any m eeting  or d iscuss ion , acco rd ing  to  the  

evidence  so  fa r adm itted , w ith  m y clien t.  I s till be lieve  we  don ' t have  

foundation , nor can  m y clien t have  the  persona l knowledge  to  

au thentica te  th is  docum ent.   

THE COURT:  May I have  a  response , p lease? 

MR. WINTERTON:  Yes .  He  has  a lready au then tica ted  tha t 

th is  was  an  appra isa l tha t was  done , tha t he  had  rece ived , and  tha t th is  

was  a  docum ent tha t was  used  in  rega rds  to  the  se lling  of th is  p roperty.  

So  as  a  resu lt, Your Honor, we  be lieve  tha t it should  be  adm itted .   

THE COURT:  I'm  going  to  sus ta in  the  ob jection .  Firs t o f a ll, 

it' s  hearsay.  It wasn ' t p rovided  -- it m ight have  been  provided  to  h im , 

bu t it was  no t p repa red  for h im , and  the re 's  no  one  he re  to  au thentica te  

it.  So  objection  sus ta ined . 

MR. WINTERTON:  Okay.   

BY MR. WINTERTON:   

Q Did  you  read  th is  appra isa l p rior, a t any poin t in  tim e? 

A Like  when are  you  asking  m e tha t I read  it? 
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Q Yeah .  Well, when  J ack gave  it to  you , d id  you  review it? 

A Yeah , we  thum bed through it and  m ain ly -- our m ain  po in t o f 

tha t was  to  look a t the  price . 

Q Okay.  But you  wen t th rough it? 

A We thum bed th rough it. 

Q Okay.  And a fte r -- okay.  So  now you 've  ta lked  to  J ack and , 

le t' s  see , you  were  g iven  th is  appra isa l.  Did  you  go  back to  the  office  

and  s ta rt p reparing  docum ents , a  lis ting  agreem ent o r som eth ing  like  

tha t? 

A Like  I s a id , I don ' t know when th is  was  g iven  to  m e.  

Q That's  no t m y ques tion .  Afte r you  had  tha t m eeting , you  

went back to  your o ffice , and  d id  you  s ta rt p reparing  docum ents  to  lis t 

th is  p roperty? 

A Yes . 

Q Okay.  And what docum ents  d id  you  have  to  prepare  the  

lis ting  docum ents? 

A I had  h is  handwritten  financia ls  tha t we  had  reviewed  earlie r, 

and  I had  an  equipm ent lis t.   

Q Okay.  Anyth ing  e lse? 

A He a lso  gave  us  som e d im ens ions  of the  prope rty, because  

we  have  to  advertis e  the  square  fee t ava ilab le , and  I be lieve  tha t was  

covered  in  m y earlie r tes tim ony. 

Q Okay.  So  he  gave  you  tha t.  How did  you  know the  nam e of 

the  bus iness? 

A Well, fo r one  I went there  and  saw it was  nam ed J ack's  Place , 
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bu t, a lso , we  searched  it under the ir LLC. 

Q Okay.  How did  you  find  out it was  under an  LLC?  You 

searched  it? 

A Because  when he  s igned  as  an  au thorized  se lle r, tha t' s  the  

in form ation  he  provided  to  us . 

Q Okay.  Now th is  is  p rior to  tha t.  How did  you  know to  d raw 

up  the  docum en ts  tha t he  is  th is  au thorized  person?  Did  he  te ll you? 

A We researched  the  bus iness  license , and  the  nam e com es  up  

under h im  or the  office  s ta ff does , so  tha t was  va lida ted . 

Q Okay. 

A We -- aga in , we  went with  the  in form ation  he  gave  us  as  the  

au thorized  se lle r. 

Q Okay.  Now did  you  -- okay.  And d id  you  do  any of tha t 

search  yourse lf o r was  it ju s t the  o ffice? 

A The  office . 

Q The  office .  Okay.  Now there  cam e a  po in t in  tim e  where  the  

office  d id  a  research  on  the  rea l p roperty; isn ' t tha t correct? 

A Uh-huh. 

Q And they pulled  up  the  APN; isn ' t tha t correct? 

A Yes . 

Q And how d id  they research  it, th rough the  County Records  

Office? 

A Yes . 

Q And the  County Records  Office  wou ld  show tha t a  trus t owns  

the  rea l p rope rty; isn ' t tha t correct? 
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A It would  show the  ind ividua ls  were  the re , J ack and  h is  wife , 

as  the  owners  is  m y unders tanding . 

Q Okay.  Le t's  go  ahead  and  turn  to  -- okay, there  m ay be  a  

book up  there .   

THE COURT:  He  has  the  book. 

MR. WINTERTON:  Oh, okay.  And  it' s  Exhib it 521.   

THE WITNESS:  I ju s t go t num bered  up  to  29. 

THE COURT:  We have  up  to  29.  The  second book.   

THE WITNESS:  Thank you .   

BY MR. WINTERTON:   

Q And on  the  top  righ t hand  co rner it' s  da ted  February 13th , 

2018; isn ' t tha t correct? 

MS. SAYYAR:  Your Honor, I'm  going  to  ob ject aga in  to  Mr. 

Winterton  read ing  from  a  docum en t tha t has  no t been  offe red  in to  

evidence . 

THE COURT:  Objection  sus ta ined .  You  can  lay a  foundation , 

bu t you  can ' t use  it without its  adm iss ion . 

MR. WINTERTON:  Okay.  Could  I use  it to  re fre sh  h is  

reco llection  is  what I'm  hoping  to  do? 

THE COURT:  Well, yeah , you  can  use  anyth ing  to  re fresh  

reco llection , bu t you  have  to  es tab lish  tha t he  needs  to  be  re freshed . 

MR. WINTERTON:  Sure .   

BY MR. WINTERTON:   

Q Have  you  seen  the  County records  back in  2018? 

A Is  th is  -- th is  is  -- is  th is  529 you 're  ta lking  about?   
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Q No, I'm  sorry, it' s  521.   

A Okay.  I'm  there . 

Q Okay.  Now th is  is  the  prope rty 544 Nevada  Way; isn ' t tha t 

correct? 

MS. SAYYAR:  Your Honor, s am e objection .  We  haven ' t 

es tab lished  tha t the re 's  a  ques tion  tha t m y clien t needs  h is  m em ory 

re freshed  upon.   

THE COURT:  The  objection  is  sus ta ined . 

BY MR. WINTERTON:   

Q Phil, do  you  reca ll who, a t the  tim e  of th is  transaction , 

actua lly owned the  property? 

A I'm  sorry, David , I d idn ' t hea r you .  Cou ld  you  repea t tha t? 

Q Yeah , I'm  sorry.  I' ll try to  do  be tte r.  I don ' t like  to  ye ll, bu t -- 

A You 're  okay. 

Q -- it' s  hard  with  th is  m ask.  So  I apologize .  Sure .   

Do you  -- does  th is  re fresh  your reco llection  as  to  who actua lly 

owned the  rea l p roperty a t the  tim e  of th is  transaction? 

MS. SAYYAR:  Your Honor, aga in , I have  to  -- based  on  the  

wording  of the  ques tion , have  to  ra ise  the  sam e objection .  It hasn ' t been  

es tab lished  he  needs  h is  m em ory re freshed . 

THE COURT:  Objection  sus ta ined . 

MR. WINTERTON:  Okay. 

BY MR. WINTERTON:   

Q Phil, d id  you  a t som e poin t in  tim e  learn  who actua lly owned 

the  rea l p rope rty? 
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A The  se lle r s ta ted  aga in  and  aga in  tha t he  owned it, and  

s igned  paperwork s ta ting  tha t he  owned tha t rea l p roperty. 

Q Okay.   

A That's  on  a ll the  agreem ents . 

Q When d id  -- isn ' t it true  tha t you  la te r lea rned  tha t he  d id  no t 

own the  rea l p roperty? 

A Well, I th ink tha t po in t was  brought up , bu t tha t's  som eth ing  

tha t -- tha t's  no t anyth ing  tha t escrow could  fix in  the  clos ing  docum ents .  

Tha t's  typ ica lly wha t an  escrow does , is  they ensure  tha t everyth ing  is  

accura te . 

Q Okay. 

A But tha t was  no  reason  to  s top  the  dea l. 

Q But the  ques tion  I have  for you  is , isn ' t it true  tha t the  trus t 

owned the  rea l p roperty when  you  s igned  the  lis t -- when  the  lis ting  

agreem ent was  s igned? 

A Well, tha t's  no t wha t the  se lle r represen ted .  The  se lle r 

represen ted  -- he  was  asked  specifica lly who was  the  owner of the  

property and  the  bus iness , and  he  s igned  the  docum ents  a s  the  

au thorized  se lle r o f the  bus iness  and  the  property.  He 's  the  one  tha t 

s igned  the  docum ents , no t m e . 

Q That's  no t m y ques tion . 

A Well, I'm  answering  your ques tion .  He  represen ted  tha t he  -- 

Q Okay. 

A -- was  the  au thorized  se lle r. 

Q Do you  know who actua lly owned the  p roperty on  the  day 
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tha t the  lis ting  agreem ent was  s igned? 

A No. 

Q Okay.  Did  you  eve r, as  a  rea lto r, o r your office , m ake  an  

e ffort to  find  out who owned the  rea l p roperty? 

A I th ink they m ight have  tried  to  look a t tha t, bu t I was  no t 

in form ed a t the  tim e  of the  lis ting  tha t tha t was  d iffe ren t from  what the  

se lle r pu t down  as  the  au tho rized  se lle r. 

Q So  the  office  m ay have  done  it, bu t you  were  no t in form ed; 

isn ' t tha t correct? 

A I'm  not exactly sure  how tha t went down.  I rea lly don ' t. 

Q But isn ' t it true  tha t som eone  had  to  do  the  research  to  ge t 

the  APN num ber? 

A The  se lle r p rovided  us  with  the  APN num ber.  It' s  the  se lle r 

tha t p rovided  it to  u s . 

Q What docum ents  do  you  have  to  show tha t the  se lle r 

p rovided  you  the  APN num ber? 

A I don ' t rem em ber exactly what it was , bu t he  provided  the  

APN num ber.  I m ean , you  can  go  -- it' s  no t hard  to  look up  a  APN 

num ber. 

Q Right.  And when you  looked  up  the  APN num ber, it te lls  who 

the  owner is ; isn ' t tha t correct? 

A Well, typ ica lly, se lle rs  te ll m e  the  tru th  when  they s ign  lis ting  

agreem ents , and  they say I'm  the  au thorized  se lle r and  th is  is  the  party.  I 

re ly upon  them .  We 're  working  toge ther as  a  team .  There 's  no  reason  

why they would  want to  te ll m e  anyth ing  d iffe ren t.  Why would  he  no t 
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want to  te ll m e  the  correct nam e?  Tha t's  -- and  if he  d id  m ake  tha t 

m is take , then  tha t's  no th ing  escrow couldn ' t have  corrected  to  s till close  

the  transaction . 

Q Okay.  But the  -- so  you  do  not d ispute  tha t a t the  tim e  the  

lis ting  ag reem ent was  s igned , J ohn  A. Fam ily Trus t -- 

A I do  d ispu te  tha t -- 

Q -- owned the  property? 

A -- because  I d idn ' t know tha t.  I do  d ispute  tha t.  I re ly upon  

the  in form ation  the  se lle r g ives  us .   

Q Okay.  And -- okay.  And do  you  re ly upon  the  in form ation  

your s ta ff g ives  you? 

A Yes , bu t before  the  s ta ff sees  anyth ing , the  se lle r p rovides  

the  in form ation  firs t. 

Q Okay. 

A So  the  se lle r is  the  one  tha t m is represen ted  h im se lf. 

Q So  what' s  the  APN num ber o f your house? 

A Of m y house? 

Q Yeah .   

A I don ' t have  tha t m em orized .   

Q Well, people  don ' t have  it a t the  top  of the ir heads ; do  they?  I 

don ' t know the  APN num ber of m y house  e ithe r. 

A Well, if -- 

Q So  people  don ' t -- 

A -- I was  lis ting  -- 

Q -- typ ica lly have  it. 
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A -- the  bus iness  jus t like  an  EIN num ber, I would  p robably 

would  have  tha t m em orized  if I was  lis ting  it. 

Q Okay.  But we ' re  ta lking  about the  APN num ber, correct?  

Okay.  Now you 're  saying  tha t J ack -- so  J ack, he  d idn ' t have  a  ta lk with  

h is  head ; d id  he? 

A I don ' t rem em ber how tha t went down.   

Q And so  -- okay.  You don ' t rem em ber when  the  appra isa l was  

g iven , bu t the  appra isa l would  have  an  APN num ber; wouldn ' t it? 

A Sure  it would . 

Q Okay.  And it would  a lso  identify who the  true  owner was ; 

wouldn ' t it? 

A Well, once  aga in , J ack s igned  a ll the  docum ents  as  the  

au thorized  se lle r. 

Q Okay.  So  you  go  ahead  a fte r the  m eeting  -- oh , le t m e  take  a  

s tep  back.  You  keep  saying  J ack sa id  he 's  au thorized  se lle r.  You ' re  no t 

su ing  J ack for fraud  or m is represen ta tion ; a re  you? 

A No, bu t he 's  guaran teed  perform ance  o f the  contracts  -- 

Q Okay. 

A -- as  we  read  earlie r.   

Q The  ques tion  I had  is  you 're  no t su ing  J ack for fraud  o r 

m is represen ta tion ; isn ' t tha t correct? 

A Well, I th ink actua lly there  is  a  clause  in  there  if we  wanted  

to , bu t he  -- no , we ' re  -- he 's  -- 

Q In  th is  lawsuit? 

A He 's  be ing  sued  for perform ance  of the  contract, which  we  
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fee l he  breached . 

Q Okay.  So  you 're  su ing  h im  fo r breach  o f contract.  What 

contract is  J ack -- a re  you  su ing  J ack under? 

A Well, he  breached  the  lis ting  agreem en t and  the  asse t o f 

purchase  agreem en t. 

Q Before  I ge t to  tha t, I want to  bu ild  a  little  b it m ore  

foundation .   

So  Gene  and  J ack have  done  a  lo t o f bus iness  toge the r.  J ack says , 

Gene , I want to  se ll th is  p lace .  Gene  ge ts  ho ld  of you .  You  have  the  

m eeting  a t the  s tore .  You go  back, s ta rt p repa ring  docum ents .  You 

check the  LLC.  Som ehow your office  checked  to  ge t -- I don ' t know 

where  the  APN -- nobody knows where  the  APN cam e up .  And then  

what d id  you  do  next? 

A We d id  the  lis ting  agreem ent.   

Q Okay. 

A  You 're  ta lking  a fte r the  in itia l m eeting? 

Q Now when Gene  ta lked  to  you  about h is  involvem ent, wasn ' t 

it true  tha t Kyle  was  with  h im , Kyle  Northup? 

A No, he  -- Kyle  was  no t -- Kyle  was  no t p resen t a t any of the  

m eetings .  Kyle  was  no t p resen t a t any of the  m eetings  with  the  se lle r.  

He  was  no t p resen t a t any of those . 

Q I'm  ta lking  about a  m eeting  be tween  you  and  Gene? 

A No, he  was  no t p resen t. 

Q Okay.  And d idn ' t you  and  Gene  ta lk about rece iving  

com pensa tion  toge ther? 
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A We d id  d iscuss  a  re fe rra l agreem ent. 

Q And isn ' t it true  tha t tha t re fe rra l agreem ent was  40 percent? 

A No. 

Q What was  the  re fe rra l agreem ent? 

A I actua lly went to  h is  o ffice  and  presen ted  h im  with  a  re fe rra l 

agreem ent tha t our office  presen ts .  We  ta lked  about it, because  I wanted  

to  have  som eth ing  in  writing , bu t he  d idn ' t -- we  d idn ' t agree  to  tha t.  

There 's  no  s igned  agreem ent to  tha t.  Tha t's  jus t what he 's  cla im ing . 

Q Okay.  But the re  -- so  be tween  you  as  friends , d id  agree  on  

som e type  of com pensa tion? 

MS. SAYYAR:  Your Honor, I'm  going  to  in te rpose  an  

objection  to  th is  line  of ques tions  to  the  exten t tha t it' s  be ing  offe red  in  

som e sort o f s trange  way to  add  a ffirm ative  de fenses  or cla im s  under 

NRCP 15.  This  is  no t a  case  involving  Mr. Northup  su ing  m y clien t.  To  

tha t exten t, we  object to  th is  line  of ques tion ing .   

THE COURT:  Overru led .   

THE WITNESS:  Please  repea t the  ques tion . 

BY MR. WINTERTON:   

Q Sure .  Isn ' t it true  tha t you  and  Gene  ta lked  abou t som e type  

of com pensa tion  toge ther? 

A We ta lked  about a  re fe rra l fee .   

Q And how m uch d id  you  guys  ta lk about a t tha t tim e? 

A Well, he  brought up  a  num ber, bu t I -- we  would  never agree  

to  tha t type  of fee , because  if ano ther agent cam e in  our o ffice  and  so ld  

the  bus iness , he  would  ge t ha lf o f tha t com m iss ion , and  then  if Gene  had  
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the  o ther 40 percen t o f the  com m iss ion , tha t would  leave  m e as  the  

lis ting  agent with  ten  percen t o f the  com m iss ion .  There 's  no t a  rea l 

es ta te  agent on  th is  p lane t who would  agree  to  such  a  sp lit because  the  

guy tha t does  a ll the  work ends  up  with  ten  percent o f the  com m iss ion  

from  wha t -- the  idea  you 're  th rowing  out, so  tha t doesn ' t m ake  any 

sense . 

Q So  Gene  ta lked  about 40 pe rcent? 

A Yeah , bu t tha t wasn ' t agreed  to .  And you 're  -- 

Q So  when  I p resen ted  in  m y opening  tha t there  was  

d iscuss ion  of 40 percent, tha t was  -- 

A Yeah , bu t you ' re  -- 

Q -- correct? 

A -- you 're  cla im ing  40 percent o f the  to ta l com m iss ion , no t o f 

one  s ide .  There 's  a  b ig  d iffe rence .   

Q Okay.  So  wou ld  it be  40 percent o f one  s ide  if you  d idn ' t se ll 

bo th  -- if you  d idn ' t -- if you  only had  one  s ide? 

A It doesn ' t m atte r whether I d id  or d idn ' t se ll bo th .  We  never 

cam e to  a  written  agreem ent. 

Q Okay.  So  you 're  saying  Gene 's  no t en titled  to  anyth ing  

because  there  was  no  written  agreem ent? 

A No, he  -- had  there  been  a  success fu l s a le  of the  bus iness , I 

would  have  pa id  h im  a  re fe rra l fee , bu t we 're  no t ta lking  about a  

success fu l o f the  bus iness .  Your clien t b locked  tha t.   

Q Okay.  And how m uch would  you  have  pa id? 

A We would  have  sa t down and  worked  it ou t.   
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Q So  you  d idn ' t com e  to  a  num ber? 

A No. 

Q And don ' t you  th ink tha t is sue  needed  to  ge t worked  out? 

A I'm  the  one  tha t o ffe red  h im  the  re fe rra l agreem ent, a  p iece  

of paper.  I handed  it to  h im , our s tanda rd  re fe rra l ag reem ent.  I o ffe red  it 

to  h im .   

Q But d idn ' t Gene  not agree  to  tha t and  wanted  -- 

A Well, Gene  had  som e cos ts  tha t were  in  tha t he  d id  pay fo r in  

te rm s  of a  brochure  and  o ther th ings  like  tha t tha t we  needed  to  ge t 

toge ther, bu t tha t's  the  way it is . 

Q Okay.  Now le t' s  ta lk about it.  You sa id  Gene  was  an  advisor, 

bu t Gene  d id  m ore  than  jus t advise ; d idn ' t he? 

A He provided  h is  o ffice  for m eetings , if tha t's  -- 

Q Gene  advertises  h igh  end  properties ; doesn ' t he? 

A Yes . 

Q He has  go t contacts  and  in  h is  o ffice  he 's  go t ab ilities  to  

m ake  brochures  to  very h igh  end  adve rtis ing ; isn ' t tha t correct? 

A Yes . 

Q He has  the  ab ility to  ge t h igh  qua lity photographs  and  

p ictures ; isn ' t tha t correct? 

A Yes . 

Q And Gene  actua lly he lped  crea te  the  m arke ting  brochure  in  

th is  case? 

A Yes . 

Q And Gene  has  go t a  h igh  end  prin te r.  I th ink it cos t 155 --  
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MR. WINTERTON:  J us t s trike  tha t. 

BY MR. WINTERTON:   

Q That could  crea te  those  brochures  for you  to  hand  out? 

A Yes . 

Q And Gene  thought he  was  go ing  to  be  com pensa ted  for a  

re fe rra l fee  -- 

MS. SAYYAR:  Objection .  Ca lls  for specula tion . 

BY MR. WINTERTON:   

Q -- isn ' t tha t correct? 

THE COURT:  Objection  sus ta ined .  He  can ' t tes tify as  to  what 

Gene  thought.   

MR. WINTERTON:  Okay.   

BY MR. WINTERTON:   

Q From  your unders tanding , Gene  was  supposed  to  be  

com pensa ted  for som e of the  work tha t he  was  do ing? 

A Yes . 

Q And tha t is sue  neve r rea lly go t worked  out; d id  it? 

A We never closed  the  bus iness .   

Q Okay.  Now you crea ted  an  exclus ive  righ t to  lis t the  lis ting  

agreem ent; isn ' t tha t correct? 

A Yes . 

Q Now I want you  to  look a t Exhib it num ber 10? 

A In  your book? 

Q No, in  the  Pla in tiff' s  book. 

A Okay.  Sure .  Okay. 
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Q Where  in  th is  lis ting  agreem ent does  it s ta te  the  trus t, the  

J ohn  A. Gaa l Trus t? 

A Once  aga in , J ack provided  the  in fo rm ation  as  the  au thorized  

se lle r. 

Q That's  no t m y ques tion .  Where  in  Exhib it 10 does  it s ay the  

J ohn  A Gaal Trus t? 

A It' s  no t there . 

Q Okay.  Le t's  tu rn  to  Exhib it 10, page  35, D-25.  Tha t's  the  la s t 

page  of Exhib it 10.  Okay.  Where  is  --  

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q Isn ' t it true  there  is  no  s igna ture  of the  trus tee  on  th is  lis ting  

agreem ent? 

A J ack is  one  of the  trus tees .  He 's  the  au thorized  se lle r.   

Q Where  does  it s ta te  here  J ack Gaal, Trus tee? 

A Once  aga in , he 's  the  one  tha t p rovided  the  in form ation . 

Q Okay.  So  I take  it from  your evas iveness  tha t th is  contract -- 

nowhere  in  th is  con tract is  it s igned  as  J ack Gaal, Trus tee? 

A J ack Gaal s igned  a s  an  au thorized  se lle r guaran tee ing  

perform ance  of th is  contract. 

Q Okay. 

A If there 's  a  d iffe rence  in  nam e, then  tha t's  h im .  He  was  fu lly 

aware  o f how he  was  com ple ting  the  contract.  So  he  s igned  as  an  

au thorized  se lle r. 

Q Okay.  Le t's  keep  going  then .  On Exhib it 10, page  35, D-25, it 
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says  se lle r's  nam e and  title , J ack Gaal, m anaging  m em ber.  So  you 've  

go t m anaging  m em ber there .  What does  tha t m ean? 

A Well, it' s  another title  for an  au tho rized  se lle r. 

Q So  is  tha t used  for an  LLC? 

A Sure . 

Q Okay.  So  he ' s  s ign ing  as  m anaging  m em ber of the  LLC; isn ' t'  

tha t correct? 

A Yes . 

Q There  is  no  s igna ture  for the  trus t here ; is  there? 

A No.  Once  aga in , he  s igned  as  an  au tho rized  se lle r -- 

Q Authorized  se lle r fo r -- 

A -- with  the  in form ation  tha t he  provided  to  m e.  

Q Okay.  He 's  s ign ing  as  an  au thorized  se lle r, as  m anaging  

m em ber for J ack's  Place  Bar and  Grill LLC; isn ' t tha t correct? 

A Yes . 

Q Okay.  Now isn ' t it true  the  J ack can  s ign  as  m anaging  

m em ber for J ack's  Bar and  Grill LLC? 

A Yes , bu t he  s igned  a  contract for the  -- 

Q Okay. 

A -- g rill and  the  rea l p roperty. 

Q So  he 's  au thorized  by the  LLC, co rrect? 

A Well, he  s igned  as  the  au tho rized  se lle r for bo th .   

Q Okay.  So  even  though the  trus t is  no t m entioned , it' s  your 

pos ition  he  s igned  it? 

A Well, why d idn ' t he  bring  up  the  tru s t a t tha t tim e , because  
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he  reviewed the  docum ents?  Tha t would  have  been  a  pe rfect tim e  for 

h im  to  pu t down the  trus t, righ t?   

Q But aga in , it hasn ' t been  put down and  th is  is  the  contract 

tha t we 're  litiga ting  over; isn ' t tha t correct? 

A Well, tha t's  righ t.  But he 's  the  one  tha t p rovided  fa lse  

in form ation , no t m e .  

Q But you 're  no t su ing  h im  for fraud  or m is represen ta tion ; a re  

you? 

A But he  s till gua ran teed  perform ance  of the  contract.   

Q Okay.  We ' ll ge t to  tha t.  So  isn ' t it true  tha t you  do  not have  a  

s igned  -- 

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q Isn ' t it true  tha t Exh ib it num ber 10 is  no t s igned  by the  owner 

of the  rea l p roperty? 

A That's  -- no , I d isagree  with  you .   

Q Okay.  Show m e, in  the  contract, where  it' s  s igned  -- 

A J ack Gaal is  the  au thorized  se lle r who happens  to  be  a  

m em ber of tha t trus t.  He 's  the  au thorized  se lle r.  He  represen ted  tha t in  

th is  contract, and  he  s igned  it as  the  au thorized  se lle r, and  tha t's  the  way 

it is .  We 've  a lready reviewed tha t today. 

Q Okay.  So  when J ack s igns  it as  m anaging  m em ber, he 's  a lso  

s ign ing  it as  tru s tee .  Is  tha t your pos ition? 

A No, he 's  persona lly guaran teed  these  contracts  regard less  of 

what h is  title  is . 
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Q Okay. 

A We 've  a lready reviewed tha t. 

Q Okay.  But -- okay.  We ' ll keep  [ind iscern ib le ].  So  don ' t you  

agree  with  m e  then  the  on ly way you 're  trying  to  hook th is  in  is  by 

saying  J ack Gaa l pe rsona lly guaran teed  the  perform ance? 

A Yes , he ' s  the  au thorized  se lle r who  provided  m e with  the  

in form ation , and  I pu t down the  in fo rm ation  tha t he  provided  m e.  If 

there 's  an  inaccuracy, tha t's  on  h im , because  he  d idn ' t g ive  m e the  righ t 

in form ation .  He 's  an  in te lligen t m an.  He  s igned  these  docum ents  as  the  

au thorized  se lle r for the  bus iness  and  the  prope rty. 

Q Okay.  Isn ' t it true  tha t you 're  a  licensed  rea l e s ta te  agent? 

A Yes . 

Q Isn ' t it a lso  true  to  ge t your license  you  have  to  take  60 hours '  

worth  of law? 

A How m any hours? 

Q Sixty. 

A Six hours . 

Q Six? 

A Not 60. 

Q If you  look a t the  d ivis ion , it' s  60. 

A Well, when  we  renew our license .  I don ' t reca ll having  to  

take  60 hours . 

Q Yeah , to  renew your license  it' s  s ix, bu t to  ge t your license  

you  actua lly have  to  take  60 hours .   

A Well, it' s  been  18 years  s ince  I've  done  tha t, so . 
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Q Okay.  So  you 're  required  to  lea rn  a  little  b it about contracts  

and  the  law; isn ' t tha t correct? 

A We 're  no t a tto rneys . 

Q No, I know.  I d idn ' t say you  were .  But you  a re  required  to  

lea rn  ce rta in  bas ic th ings ; isn ' t tha t correct?   

A Witness  nodding  head  up  and  down . 

Q And part o f tha t th ings  tha t you  learn  is  each  en tity has  go t 

d iffe ren t requirem ents ; isn ' t tha t co rrect? 

A Sure . 

Q Okay.  And, for exam ple ,  you  knew th is  was  an  LLC, so  you  

required  a  re so lu tion  to  be  s igned; isn ' t tha t correct? 

A Yes . 

Q And tha t reso lu tion  au thorized  on  beha lf o f the  LLC; isn ' t tha t 

correct? 

A Yes . 

Q Did  you  ge t a  certifica te  of trus t to  see  who has  the  au thority 

to  s ign  -- 

A No, we  were  never -- 

Q -- on  beha lf o f the  trus t? 

A -- we  were  never provided  with  any copies  of any tru s ts .  

Rea l es ta te  agents  don ' t have  access  to  trus ts .  They neve r do , un less  

som ebody g ives  it -- g ives  them  a  copy of tha t trus t.   

Q So  why d idn ' t you  a sk for a  copy of the  trus t? 

A Because  J ack adam antly represen ted  tha t he  was  the  

au thorized  se lle r.  And you  sa id  it yourse lf, he 's  the  one  tha t bu ilt ou t the  
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p lace .  He 's  the  one  tha t has  the  com bina tion  to  the  sa fe .  The  bus iness  is  

even  nam ed afte r h im .  Why would  I th ink any d iffe ren t?  I've  closed  80 

transactions  and  no t once  had  a  s e lle r p rovided  m e fa lse  in form ation , 

because  we 're  keen  enough to  se ll the  bus iness . 

Q Okay. 

A Why wou ld  I have  a  need  to  do  tha t?   

Q I' ll te ll you  why.  NRS 645.320 says  every exclus ive  lis ting  

agreem ent needs  to  be  s igned  by the  owner.  You don ' t have  a  s igned  

docum ent by the  trus tee  of the  J ohn  A. Gaa l Trus t.   

A J ack s igned  the  exclus ive  -- 

MS. SAYYAR:  Objection  to  the  exten t tha t -- 

THE WITNESS:  -- lis ting  -- 

MS. SAYYAR:  -- so rry. 

THE COURT:  Hang on .  We have  to  le t her -- 

THE WITNESS:  Oh, p lease .   

MS. SAYYAR:  I'm  going  to  ob ject to  the  exten t I don ' t th ink 

tha t was  the  ques tion  because  Mr. Win te rton  s ta rted  with , and  I' ll te ll you  

why.  I'm  going  to  ob ject to  the  exten t tha t tha t was  a  s ta tem ent by the  

a tto rney of -- like  he 's  tes tifying . 

THE COURT:  Rephrase . 

MR. WINTERTON:  But I concluded  with , isn ' t tha t correct. 

THE COURT:  Rephrase . 

MR. WINTERTON:  Okay. 

BY MR. WINTERTON:   

Q Under the  NRS 645.320, it s ta tes  tha t every exclus ive  lis ting  
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agreem ent needs  to  be  s igned  by the  owner; isn ' t tha t correct? 

A Yes , and  he  s igned  as  the  au thorized  se lle r.   

Q You 're  s aying  he  s igned  as  the  au thorized  se lle r.  My 

ques tion  to  you  is , d id  he  s ign  as  trus tee  of the  Trus t? 

A No, bu t he  persona lly, persona lly guaran teed  pe rform ance  of 

the  contract, regard less  of what h is  title  was . 

Q Okay.  And so , no , he  d idn ' t s ign  on  beha lf o f the  trus t.  So  

you  adm it then  the  owner d id  no t s ign  under 645.320, correct? 

A No, tha t' s  no t true , because  J ack is  part o f tha t trus t.  So  he  

d id  s ign  and  guaran tee  it. 

Q Okay.  Now if he  d id  no t s ign  -- 

MR. WINTERTON:  Oh, s trike  tha t.  I th ink we  can  m ove  on . 

BY MR. WINTERTON:   

Q And I wonder if you  could  look a t Exhib it num ber 10 and  see  

where  --  

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q On Exhib it 10, page  35, D-25, is  th is  the  s igna ture  tha t you ' re  

re fe rring  to , tha t you 're  re lying  upon tha t J ack Gaal sa id  he  would  do  it? 

A That's  one  of them , bu t he  s igned  about ten  d iffe ren t  

p laces  -- 

Q Okay. 

A -- as  au thorized  se lle r. 

Q But th is  is  the  agreem ent you 're  us ing  to  enforce  in  court to  

ge t h im  h is  perm iss ion ; isn ' t tha t co rrect? 
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A No, we 're  a lso  us ing  the  asse t purchase  agreem ent. 

Q Okay.  We ' ll ta lk about tha t in  a  m inute .  Now le t' s  go  to  

Exhib it 10, page  30, D-20.  And te rm  num ber 2 says , "se lle r agrees  to  

accept cash  on ly."  So  the  offe r -- isn ' t tha t what J ack wanted  was  a  cash  

offe r? 

A No, tha t is  pu t there  because  when we advertis ed  the  lis ting , 

we  decide  whether som ebody wan ts  to  do  se lle r carry no te  or how they 

want to  do  it.  It doesn ' t m ean  tha t they will accept one  th ing  one  way or 

the  o ther.  Tha t jus t m eans  th is  is  how we s ta rt the  lis ting  now and  

advertis e  it.  The  se lle r can  choose  to  accept any offe r they want to  

accept.   

Q But he 's  no t required  to  accept un less  it' s  cash  only, correct? 

A Well, when  he  s igns  an  agreem ent, he  has  accepted  it, 

regard less  of what tha t title  num bered  paragraph  says . 

Q But I'm  ta lking  about for you  to  ea rn  a  com m iss ion , tha t 

under your lis ting  agreem ent you ' re  to  bring  h im  a  cash  offe r? 

A No, tha t' s  no t correct.  Any agreem ent tha t he  agrees  to  

accept be tween  the  buyer and  se lle r ho lds  h im  in  respons ib ility 

regard less  of what -- 

Q Okay. 

A -- tha t defin ition  is .  Tha t's  irre levant. 

Q Now if som ebody -- I'm  going  to  go  over a  little  b it about 

what you  were  ta lking  about in  th is  agreem ent.  If som ebody com es  in , 

and  he  agrees  -- contract's  a ll s igned , and  the  buyer backs  ou t, it' s  your 

pos ition  the  se lle r s till owes  you  a  fu ll com m iss ion ; isn ' t tha t correct? 
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MS. SAYYAR:  Objection .  Incom ple te  hypothe tica l.   

THE COURT:  Rephrase . 

MR. WINTERTON:  Sure . 

BY MR. WINTERTON:   

Q Isn ' t it your pos ition  tha t if som ebody com es  in  and  s igns  a  

purchase  agreem en t and  backs  ou t, tha t your pos ition  is  the  se lle r owes  

you  a  com m iss ion? 

MS. SAYYAR:  S till incom ple te  hypothe tica l. 

THE COURT:  Overru led .   

THE WITNESS:  But tha t's  no t what happened  here . 

BY MR. WINTERTON:   

Q That's  no t m y ques tion .  If you  had  a  lis ting  agreem en t to  s e ll 

a  p iece  -- to  se ll a  bus iness  and  som ebody en te rs  in to  an  agreem ent to  

buy it, and  he  backs  ou t, is  it your pos ition  tha t you  s till a re  en titled  to  a  

com m iss ion? 

A We would  be  if the  se lle r fo rced  tha t buyer to  back out, 

abso lu te ly. 

Q And what if the  se lle r d id  no t force  the  buyer to  back out 

A Yes , he  d id .   

Q This  is  your contract, and  I want to  have  a  clea r 

unders tanding  as  to  what -- counse l ta lked  about the  te rm s  of the  

contract, bu t I'm  trying  to  ge t a  clear unders tand ing .  So  if you  have  -- 

A Well, David , why -- why don ' t we  use  your own words?  You 

to ld  m e s tra igh t up  tha t the  if the  se lle r d idn ' t p rovide  a ll the  due  

d iligence  docum ents , he  would  owe you  your fee .  You jus t answered  
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your own  ques tion .   

Q Okay. 

A You to ld  m e tha t -- 

MR. WINTERTON:  Your Honor -- 

THE WITNESS:  -- in  our m eeting  face  to  face , and  you  know 

darn  well he  b reached  the  contract.   

THE COURT:  There  wasn ' t a  ques tion  pending .  I have  to  

d is regard  your s ta tem ent.   

THE WITNESS:  Okay.   

BY MR. WINTERTON:   

Q Okay.  Mr. -- Ph il, the  ques tion  I have  is  if you  s igned  an  

exclus ive  lis ting  agreem ent, you 're  represen ting  a  se lle r, and  a  buyer 

com es  in , and  you  -- and  a  purchase  and  sa les  agreem ent is  s igned , if 

the  buye r backs  ou t, is  it your pos ition  tha t you 're  s till owed a  

com m iss ion? 

A It a ll depends  on  the  s itua tion .  There 's  so  m any d iffe ren t 

scenarios  tha t can  happen  in  tha t s itua tion . 

Q So  it could  be , in  tha t s itua tion , tha t he  would  not be  owed a  

com m iss ion? 

A It would  depend  on  who breached  the  contract. 

Q Okay.  Te ll m e  a  s itua tion  where  there  is  a  se lle r, and  the  

buyer backs  ou t, and  the  se lle r does  no t owe you  a  com m iss ion? 

MS. SAYYAR:  Your Honor, can  I a sk for the  ques tion  to  be  

repea ted?  I'm  sorry, I don ' t th ink I qu ite  unders tood . 

THE COURT:  Please  repea t it. 
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BY MR. WINTERTON:   

Q If you  had  -- you 're  represen ting  a  se lle r, you  have  a  lis ting  

agreem ent, you  en te r in to  a  purchase  agreem ent with  the  buyer, and  the  

buyer backs  ou t, you  sa id  there  a re  certa in  scenarios  tha t the  se lle r 

would  no t be  owed a  com m iss ion .  Cou ld  you  te ll m e  those  s itua tions? 

A Perhaps  if the  buye r's  ea rnes t m oney check bounced  o r 

d idn ' t clear, because  it never wou ld  have  been  a  dea l pu t toge ther.   

Q Okay.  Any o ther exam ple? 

A Very broad  ques tion . 

Q I'm  jus t looking  for any type  of answer. 

A Well, I gave  you  an  answer.   

Q Okay.  And you  don ' t have  any o ther a t th is  tim e? 

A Every s itua tion  is  d iffe ren t. 

Q Okay. 

A You 're  p resen ting  a  hypothe tica l. 

Q Now if you  can ' t g ive  m e an  answer, and  th is  is  your 

contract, then  how is  J ack supposed  to  know? 

A I don ' t under the  ques tion . 

MS. SAYYAR:  Objection .  Argum en ta tive .  He  d id  answer the  

las t ques tion , Your Honor.   

THE COURT:  Objection  sus ta ined .  Move  on . 

BY MR. WINTERTON:   

Q Now in  paragraph  8, there 's  a  d iffe rence  of when  a  

com m iss ion  is  ea rned  and  when a  com m iss ion  is  owed ; isn ' t there?  Oh, 

I'm  waiting  for an  answer. 
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A I d idn ' t hear if you  were  m aking  a  com m ent or a  ques tion .  

I'm  sorry.   

Q Oh, okay.  Isn ' t it true  there 's  a  d iffe rence  be tween  when a  

com m iss ion  is  ea rned  and  when a  com m iss ion  is  owed? 

A I don ' t necessa rily agree  with  tha t.   

Q Okay.  So  why does  paragraph  8 ta lks  about when  fees  a re  

owed? 

A That's  a  p ro tection  for the  broker in  the  event tha t the  se lle r 

decides  he  doesn ' t want to  coopera te . 

Q Okay.  Could  you  expla in  to  m e -- th is  is  your contract tha t 

you 're  u s ing .  What is  the  d iffe rence  -- so  you 're  saying  there 's  no  

d iffe rence  be tween  earned  and  owed? 

A I' ll go  with  what's  written  in  the  con tract. 

Q Okay.  And tha t's  why I'm  trying  to  unders tand , because  it' s  

no t clear in  m y m ind , and  s ince  th is  is  your contract, could  you  expla in  it 

to  m e? 

A I' ll expla in  it a s  written .  Tha t's  the  bes t I can  te ll you . 

Q Okay.  Now what I would  like  for you  to  do  is  tu rn  to  Exhib it 

10, page  32, D-22.  And here , J ack Gaa l, as  a  m em ber of the  LLC, s igned   

-- the  m anaging  m em ber s igned  it; isn ' t tha t correct?   

And isn ' t it true  tha t J ack Gaal had  au thority as  a  m em ber of the  

LLC? 

A Well, he  s ta ted  he  had  the  au thority.  He  s ta ted  he  had  it. 

Q And you  actua lly had  h im  s ign  the  reso lu tion  to  tha t e ffect? 

A Yes . 
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Q Okay.  And so  he  could  -- so  he 's  no t m is represen ting  

anyth ing  when he  s igns  for the  LLC, tha t he  has  the  au thority for the  LLC; 

isn ' t tha t correct? 

A He 's  persona lly gua ran teed  perform ance  of th is  contract by 

s ta ting  he  has  the  au thority to  se ll the  bus iness  and  the  land . 

Q Okay.  And so  he  pe rsona lly guaran teed  tha t the  LLC could  

perform  -- 

A No. 

Q -- if he  s igned  on  beha lf o f the  LLC? 

A As  we  read  earlie r in  the  con tract, he  persona lly gua ran teed .  

A persona l guaran tee  is  d iffe ren t than  an  LLC guaran tee . 

Q So  where  d id  he  pe rsona lly guaran tee  under th is  contract for 

the  trus t? 

A He persona lly guaran teed  tha t he  had  the  au tho rity to  s ign  

th is  contract.   

Q Okay.   

MR. WINTERTON:  I'm  jus t go ing  over m y notes  here .   

BY MR. WINTERTON:   

Q Okay.  What I would  like  you  to  do  is  to  go  to  Exhib it 213, 

page  117, 104.  Okay.  Isn ' t it true  tha t -- I be lieve  th is  has  been  adm itted .  

So  I be lieve  you  tes tified  tha t you  filled  th is  ou t? 

A With  the  se lle r. 

Q With  the  se lle r.  And how d id  you  ge t the  parce l num ber? 

A The  se lle r p rovided  it. 

Q How did  the  se lle r p rovide  it? 
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A I don ' t reca ll.   

Q So  a t the  tim e  you  were  -- filled  th is  ou t, som ehow, aga in , 

the  parce l num ber cam e up .  Isn ' t it true  tha t by knowing  how -- the  

address  and  th is  in form ation  tha t the  docum ents  -- you 're  pu t on  

cons tructive  no tice  of the  owner of the  property a t tha t tim e? 

MS. SAYYAR:  Your Honor, I ob ject to  the  exten t it ca lls  for a  

lega l conclus ion .  Assum es  facts  no t in  evidence .  Ca lls  for expert 

tes tim ony.  Ca lls  for is sues  o f law tha t the  judge  is  go ing  to  decide . 

THE COURT:  Rephrase  p lease .   

MR. WINTERTON:  Sure . 

BY MR. WINTERTON:   

Q Now in  your rea l es ta te  tra in ing , isn ' t it im portan t -- 

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q They ta lk to  you  about the  records  and  the  filing  recorder; 

isn ' t tha t correct?  And tha t you  have  to  look a t ce rta in  deeds  of trus t; 

isn ' t tha t correct?  Firs t tim e  and  firs t righ t is  im portan t; isn ' t tha t correct? 

A Escrow takes  care  o f a ll o f tha t for u s  in  te rm s  of -- 

Q That's  no t m y ques tion . 

A -- working  a ll tha t -- no , I don ' t -- we  don ' t look a t deeds  of 

trus t when  we take  a  lis ting . 

Q That's  no t m y ques tion .  My ques tion  is  don ' t they teach  you  

tha t to  ge t your rea l es ta te  license? 

A I don ' t reca ll tha t.   

Q Okay.  In  fact, if I reca ll, you  don ' t rea lly se ll rea l es ta te , you  
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on ly se ll bus inesses ; don ' t you? 

A We se ll bo th . 

Q You persona lly? 

A Yes . 

Q And how m any s ing le  rea l es ta te  transactions  have  you  

done? 

A I th ink I tes tified  earlie r -- I don ' t reca ll any righ t now, bu t it' s  

an  18-year track record .  I th ink the re  m ay have  been  one  o r two.  I 

tes tified  earlie r tha t there  was  zero , bu t I'm  not su re .  I th ink there  m ay 

have  been  one  or two.   

Q Okay.  And the  in form ation  tha t is  ga the red  abou t how m any 

bedroom s, square  fee t, and  a ll o f tha t com es  from  the  reco rds  of the  

County Recorder; isn ' t tha t correct? 

A No, actua lly, it com es  from  the  se lle r.  They provide  us  the  

square  fee t o f the ir bus iness  or the  square  fee t o f the ir p roperty or 

acreage  was  provided .  They g ive  tha t to  us . 

Q Okay.  And do  you  ever verify the  in fo rm ation  if it' s  correct o r 

no t? 

A Well, like  I sa id , I closed  about 80 transactions , and  if there 's  

anyth ing  tha t's  m is sed , escrow will take  care  o f tha t.  Tha t' s  why we 

have  a  second  laye r tha t double  checks  everyth ing .  I -- in  a ll the  

transactions  I've  closed , I've  -- it' s  no t in  the  bes t in te res t o f the  se lle r no t 

to  be  hones t with  h is  agent.   

Q Do you  th ink J ack was  in ten tiona lly trying  to  dece ive  you  and  

not se ll the  property when  he  lis ted  it -- when  he  was  trying  to  ge t a  
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lis ting? 

A I don ' t know.  

Q Okay.  I would  like  you  to  tu rn  to  Exh ib it 13, page  135, D-122.  

And in  your tes tim ony you  sa id  tha t you  saw J ack Gaal in itia l th is  and  

da te  it.   

A I be lieve  so . 

Q So  it' s  da ted  J une  3rd , 2017.  Isn ' t tha t p rior to  the  lis ting  

agreem ent? 

A Well, then  I would  have  been  m is taken  on  tha t, bu t tha t is  h is  

in itia ls . 

Q Okay.  And if you  tu rn  to  the  next page , which  is  page  136, 

don ' t you  furthe r ag ree  tha t he  had  -- it was  J une  3rd , 2017? 

A Yes . 

Q Okay.  Do you  know why it was  da ted  tha t da te? 

THE COURT:  Mr. Winterton , I'm  going  to  ask for a  b reak a t 

th is  po in t for m yse lf. 

MR. WINTERTON:  Sure . 

THE COURT:  I g ive  you  guys  the  righ t to  ask for them , bu t I 

need  one  righ t now.  It' s  3:29.  Le t's  be  back a t 3:45, and  we ' ll go  to  about 

4:50 today, because  we  can ' t incur overtim e .  Thanks , everyone .   

MR. WINTERTON:  Thank you . 

MS. SAYYAR:  Thank you , Your Honor. 

[Recess  from  3:29 p .m . to  3:44 p .m .] 

THE MARSHAL:  Court is  back in  sess ion . 

THE COURT:  Please  rem ain  sea ted .  Com e on  up , Mr. 
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Neuenswander.  And thank you  a ll fo r tha t courtesy fo r m e . 

Mr. Winte rton , go  ahead , p lease .   

MR. WINTERTON:  Thank you . 

BY MR. WINTERTON:   

Q Okay.  Now what I would  like  to  do  is  to  tu rn  to  Exhib it 

num ber 7.  Okay.  Now Exhib it num ber 7, th is  is  the  as se t purchase  

agreem ent; isn ' t tha t correct?  And the  parties  to  the  -- excuse  m e -- asse t 

purchase  agreem en t is  J ack's  Place  Bar and  Grill LLC and  Angel Soto ; is  

tha t correct? 

A Yeah . 

THE COURT:  Verba l answers , p lease . 

THE WITNESS:  Oh, yes .  Thank you .   

BY MR. WINTERTON:   

Q Nowhere  --  

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q So  J ohn  A. Gaa l Trus t is  no t a  party to  th is  asse t agreem ent; 

isn ' t tha t correct? 

A Yes . 

Q Where  is  -- where  does  it say J ohn  A. Gaa l Trus t? 

A Well, we 've  go t the  au thorized  se lle r aga in , and  aga in , and  

aga in , and  tha t's  what we 're  s ticking  with . 

Q Okay.  So  you  cannot show m e --  

MR. WINTERTON:  Okay.  S trike  tha t. 

BY MR. WINTERTON:   
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Q So  where  is  -- where  does  it say au thorized  se lle r in  th is  

agreem ent? 

A I th ink we  reviewed tha t ea rlie r in  m y te s tim ony in  severa l 

p laces .   

Q Now tha t was  the  lis ting  agreem ent.  I'm  ta lking  about th is  

asse t pu rchase  agreem ent you  prepared .  So  I'm  wondering  where  it 

s ta tes  tha t in  the  as se t purchase  agreem ent? 

[Witness  reviews  docum ent] 

A Paragraph  47.   

Q Okay.  So  buyer and  se lle r persona lly guaran tees ; is  tha t 

what you 're  s aying? 

A Uh-huh. 

Q Okay.  So  le t' s  go  back to  the  very beginning  of the  

agreem ent of Exhib it 7, and  it says , J ack Gaal, m anag ing  m em ber.  So  

isn ' t true  tha t J ack Gaal, m anaging  m em ber, then  gua ran teed  tha t J ack 

Gaal, a s  m anager m em ber, to  do  th is? 

A No, because  we  jus t read  righ t the re  in  the  previous  

paragraph , the  se lle r persona lly guaran tees  perform ance  o f th is  

agreem ent.  Persona l guaran tee  is  d iffe ren t from  a  m anaging  m em ber. 

Q Okay.  And who 's  the  se lle r in  th is  case? 

A It' s  J ack Gaal.  It' s  h is  bus iness .  His  property. 

Q So  it' s  your pos ition  -- us ing  your in te rpre ta tion , and  tha t' s  

what I'm  trying  to  ge t, is  s ince  it' s  J ack' s  bus iness  under an  LLC, he 's  

persona lly guaran tee ing  the  bus iness? 

A Well, righ t here  from  what I read  tha t J ack's  pe rsona lly 
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guaran tee ing  perform ance  of th is  contract.  It had  noth ing  to  do  with  the  

LLC.  Persona l guaran tee  is  d iffe ren t than  an  LLC.   

Q Okay.  Did  anybody do  a  guaran tee  for the  trus t? 

A Had we gotten  to  tha t po in t, escrow would  have  done  tha t.  

We would  have  been  assured  tha t any -- if there ' s  any loose  ends  there  

they wou ld  double  checked  tha t before  any type  of clos ing .   

Q What would  escrow have  done? 

A Well, to  m ake  sure  a ll the  en tities  line  up .   

Q And what if they don ' t line  up? 

A Well, they do  tha t because  they -- tha t's  what the ir job  is . 

Q Okay.  No, the  ques tion  is  if they don ' t line  up , what do  they 

do? 

A Well, then  they wou ld  prepa re  any necessary fo rm s  tha t need  

to  address  tha t. 

Q Okay.  Do you  know what tha t could  be? 

A Well, they could  an  am endm ent, they could  do  a  reso lu tion .  

There 's  severa l th ings  they could  do .   

Q Isn ' t it true  it would  have  been  an  am endm ent to  the  

purchase  agreem en t -- asse t purchase  agreem ent? 

A I don ' t know.  I don ' t know what they would  have  done , 

exactly.   

Q Okay.  Le t's  go  to  Exhib it num ber 7, page  24, D-17.  Okay.  

And who are  the  pa rties  to  th is  contract?  Who s igned  it? 

A Angel So to  and  J ack Gaal. 

Q Okay.  What is  your unders tanding , is  J ack Gaa l s ign ing  
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persona lly or as  -- fo r the  en tity? 

A Here  he 's  p robably s ign ing  a s  the  en tity, bu t tha t doesn ' t 

re live  h im  of h is  persona l guaran tee .  It' s  in  the  contract. 

Q Okay.  Now where  is  the  lega l descrip tion  of the  rea l 

p roperty? 

A I don ' t th ink the re 's  a  lega l descrip tion  on  there ; however, it' s  

clea rly re fe renced  in  the  -- on  3(b) on  page  16.  And then  a lso  in  the  

se lle r's  own language  on  the  counteroffe r he  m ade  it clear it was  for the  

rea l es ta te . 

Q Okay.  Does  it say about the  APN num ber? 

A Escrow would  have  taken  care  of tha t.   

Q I'm  ta lking  about the  asse t purchase  ag reem ent.   

A Right.  Right. 

Q So  when  you 're  saying  escrow wou ld  have  taken  care  of it, 

e scrow would  have  reques ted  it, an  am endm ent to  th is  asse t purchase  

agreem ent -- 

A I'm  sorry -- 

Q -- to  cla rify the  is sues  by -- 

A -- can  you  repea t tha t, p lease? 

Q Yeah .  I'm  sorry.  These  m asks , I'm  -- it' s  horrib le .  So  wha t 

you 're  s aying  then  is  escrow would  have  cla rified  it by crea ting  an  

am endm ent to  the  asse t pu rchase  agreem ent to  clear up  a ll o f the  

deficiencies  in  th is  asse t pu rchase  agreem ent? 

A Well, su re .  They would  have  ran  the  necessary sea rches  to  

m ake  su re  tha t eve ryth ing  lined  up , and  tha t's  why we use  an  escrow 
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com pany. 

Q Okay.  And then  they would  have  to  com e back and  am end 

the  asse t purchase  agreem ent, co rrect? 

MS. SAYYAR:  Objection .  Ca lls  for specula tion .  Lack of 

persona l knowledge  of what the  e scrow com pany would  or would  no t 

do .   

THE COURT:  Overru led . 

MR. WINTERTON:  I' ll withdraw the  ques tion .   

THE COURT:  If he 's  dea lt with  it in  the  pas t, he  m ay have  

inform ation .  So  you  don ' t have  to  withdraw the  ques tion . 

MR. WINTERTON:  Okay.   

BY MR. WINTERTON:   

Q Do you  know what the  escrow com pany would  have  done? 

A I'm  not su re , exactly, what they would  have  done .   

Q Now how m uch -- accord ing  to  th is  asse t purchase  

agreem ent, how m uch tim e  does  the  buyer have  to  do  the ir due  

d iligence  and  to  the  title  o f the  property? 

A Well, a ll the ir due  d iligence , I be lieve  it' s  60 days , as  specified  

on  the  contract. 

Q And is  tha t to  do  the  due  d iligence  on  the  title  to  the  

property? 

A That's  to  do  any type  of due  d iligence  he  fee ls  is  necessary. 

Q Okay.  And when is  escrow supposed  to  g ive  them  the ir 

p re lim inary title  report? 

A Prior to  clos ing . 

Gaal000314

mailto:maukele@hawaii.rr.com


 

147 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q Okay.  Is  there  anyth ing  in  th is  asse t purchase  agreem ent 

tha t ta lks  about tha t? 

A No, bu t tha t's  -- 

Q What happens  if there 's  a  defect on  the  property?  How m uch 

-- how is  tha t handled  in  th is  asse t purchase  ag reem ent? 

A Well, aga in , tha t would  be  with  escrow.  They take  the  

necessa ry s teps  to  m ake  su re  everyth ing  is  done  righ t.   

Q So  if you  don ' t do  it righ t, you 're  counting  on  escrow to  m ake  

the  changes  to  do  it correctly? 

MS. SAYYAR:  Objection .  Miss ta te s  tes tim ony.   

THE COURT:  Overru led . 

MS. SAYYAR:  Assum es  facts  no t in  evidence .  

Argum en ta tive . 

THE COURT:  Overru led .  You can  answer. 

THE WITNESS:  I d id  it jus t a s  the  se lle r ins tructed  m e to  do  it 

and  the  way he  asked  m e to  pu t h im  down as  the  au thorized  se lle r, so .   

BY MR. WINTERTON:   

Q How m any bus ines ses , to  your knowledge , has  J ack so ld? 

A I don ' t know tha t answer.  I jus t don ' t.  I don ' t know tha t 

answer.   

Q Isn ' t it true  tha t they re lied  upon  you  a s  the  expert to  m ake  

sure  th is  transaction  goes  sm ooth ly? 

A And it would  have , had  he  p rovided  the  docum ents . 

Q Okay.  What I would  like  to  do  is  tu rn  to  Exhib it num ber 9.  

Before  I ge t to  th is  exhib it, J ack was  trying  to  he lp  to  ge t th is  sa le , as  you  
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sa id , because  he  even  to ld  the  buyer where  to  go  to  ge t som e financing; 

isn ' t tha t correct? 

A He gave  h im  a  sugges tion . 

Q Yes .  And isn ' t it true  tha t Gene  went to  the  bank for h im  and  

ta lked  to  the  bank about it? 

A I be lieve  som eth ing  a long  tha t line  took e ffect.   

Q Yeah .  But the  buye r never m ade  any e ffort to  go  to  the  bank; 

isn ' t tha t correct? 

A No, the  buyer went with  h im . 

Q Oh, he  d id .  Okay.   

A The  buyer was  there . 

Q Okay.  Do you  know what happened  the re? 

A I don ' t know exactly what happened . 

Q Oh, okay.  Okay.  Le t's  go  over Exh ib it 9.  Now in  your 

tes tim ony you  sa id  J ack Gaal s igned  th is  and  da ted  it 2/2/218, then  you  

gave  it to  the  buyer, and  he  in itia led  it and  approved  th is .  You have  to  

answer audib ly, sorry. 

A I'm  sorry.  Yes .  Yes . 

Q Okay.  But tha t's  no t correct; is  it? 

A To m y knowledge , I be lieve  tha t is .  They both  in itia led  it a t 

the  bo ttom  of the  page .   

Q Let's  tu rn  to  502.   

A Did  you  say 502? 

Q 502. 

A Okay.   

Gaal000316

mailto:maukele@hawaii.rr.com


 

149 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q Okay.  Now if you  look a t the  top  -- have  you  seen  th is  

docum ent before? 

A Yes . 

Q Okay.  Do you  know whose  handwriting  th is  is? 

A That s igna ture  is  J ack Gaal and  h is  wife , Katherine  Gaal.   

MR. ROCHELEAU:  Objection . 

MS. SAYYAR:  I don ' t th ink we 're  on  the  sam e docum ent, Mr. 

Winte rton . 

MR. WINTERTON:  512. 

MS. SAYYAR:  I m ean , the  witness .   

MR. WINTERTON:  Oh, if I can  approach , Your Honor. 

THE COURT:  Yes , o f course . 

THE WITNESS:  I'm  sorry, I m ight be  on  501.  Do we need  -- 

MR. WINTERTON:  Sure . 

THE WITNESS:  Is  it the  due  d iligence  lis ting  you  need? 

MR. WINTERTON:  Yeah . 

THE WITNESS:  Okay.   

MR. WINTERTON:  Thank you . 

THE WITNESS:  All righ t.   

BY MR. WINTERTON:   

Q Okay.  Now I'm  looking  a t bo th  Exh ib it 9 and  502, and  it' s  go t 

a  s igna tu re  there .   

MS. SAYYAR:  Your Honor, I'm  going  to  in te rpose  an  

objection , because  I'm  not su re  which  exhib it counse l is  re fe rring  to  

when  he  says  it' s  go t a  s igna ture  there . 
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THE COURT:  So  -- 

MR. WINTERTON:  I' ll cla rify.  I'm  sorry.   

BY MR. WINTERTON:   

Q Okay.  I want you  to  look a t Exhib it 502, and  a t the  ve ry top  it 

says , 1A -- 

MS. SAYYAR:  I'm  going  to  ob ject, Your Honor, because  th is  

is  no t adm itted  in to  evidence . 

THE COURT:  I have  to  sus ta in  the  ob jection .  You can  lay a  

foundation  for it. 

MR. WINTERTON:  Sure .  Okay. 

BY MR. WINTERTON:   

Q Phil, wha t is  th is  docum ent? 

A That is  a  due  d iligence  lis t o f item s  to  be  conveyed  from  the  

se lle r to  the  buyer.   

Q And what does  1A s tand  for? 

A 1A was  put on  tha t docum ent to  connect it to  the  purchase  

agreem ent. 

Q Okay.  So , actua lly, th is  should  have  been  part o f -- to  

com ple te  the  purchase  agreem ent, tha t should  have  -- th is  should  have  

been  pa rt o f tha t contract? 

A It is .  It' s  re fe renced  in  the  pu rchase  agreem ent.  See  

addendum  1A, and  1A is  labe led  a t the  top  of tha t, and  it is  part o f the  

purchase  agreem en t.   

Q Okay.  So  which  of -- and  is  Exhib it 502 a  true  and  accura te  

copy of what was  a ttached  to  the  purchase  agreem ent? 
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A I don ' t know.  I don ' t know.   

Q So  if I were  to  look a t Exhib it 502 and  look a t Exhib it 9, wh ich  

one  is  the  one  a ttached  to  the  purchase  agreem ent? 

A I would  go  with  the  one  with  J ack' s  in itia ls  on  it.   

Q Okay.  Then  do  you  know where  th is  o ther one  cam e from ? 

A I don ' t. 

Q Okay.  Do you  recognize  tha t s igna ture? 

A No. 

Q Do you  recognize  any of tha t handwriting? 

A No.  It very well cou ld  have  been  a  pre lim inary docum ent 

tha t J ack had  before  he  s igned  the  o ther one  and  gave  it to  m e.   

Q Yeah .  My ques tion  is  do  you  recognize  the  hand  s igna ture? 

A No. 

Q Okay.  Le t's  go  back to  Exhib it 9.  Do you  recogn ize  those  -- 

the  handwriting  the re? 

A I'm  sorry, Dave , which  exhib it do  you  want to  go  back to? 

Q 9. 

A 9? 

Q Exhib it 9.   

A I recognize  the  in itia ls  o f J ack Gaal m a tches  righ t up  with  the  

purchase  agreem en t.   

Q Okay.  The  ques tion  I have  is  there 's  som e writing  up  top .  It 

says , 2014, 2015, 2016.  Do you  know whose  handwriting  tha t is? 

A Yeah .  Tha t would  have  been  J ack's  because  tha t's  what he  

agreed  to  tu rn  over.   
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Q So  J ack wrote , see  bank s ta tem ents? 

A Uh-huh. 

Q Okay.  And then  they crossed  out ce rta in  lines  tha t were  

there ; isn ' t tha t -- like , num ber 2 is  cros sed  out, supporting  

docum enta tion  for review?  So  -- 

A I be lieve  J ack cros sed  those  th ings  ou t. 

Q Okay.   

A Yeah . 

Q What d id  you  te ll -- say to  J ack when he  crossed  those  ou t? 

A Well, tha t was  -- tha t's  what he  agreed  to  tu rn  over, and  what 

he  d id  no t want to  tu rn  over, and  the  buyer was  fine  with  tha t.  So  tha t -- 

Q Okay.  So , for exam ple , on  num ber 26, copies  of inspection  

reports  from  the  loca l governm ent agencies , and  they' re  in  the  office , 

hanging  on  the  wall.  So  tha t was  agreed  to  by the  buyer, tha t he  could  

com e and  look a t tha t? 

A Sure .  But he  was  never offe red  the  chance  to  do  tha t. 

Q Okay.  So  J ack was  supposed  to  ca ll the  buyer up  and  say, 

hey, com e look a t these? 

A No, he  could  have  com e to  m e as  h is  b roker and  sa id , hey, 

Phil, som e of these  item s  we  have  hanging  on  a  wall.  Can  I g ive  you  a  

p icture , o r would  you  like  to  bring  the  buyer up , o r, Ph il, would  you  like  

to  com e up  and  look a t it?  There  was  zero  com m unica tion . 

Q Okay.  In  here  you  sa id , th is  is  J ack's  writing , in  office , and  

th is  is  a  docum ent you  guy produced , so  you  have  it.  Where  d id  you  ge t 

tha t? 
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A This  what they gave  -- th is  is  what J ack gave  back to  m e, as  

part o f with  h is  counteroffe r.  This  is  what I wou ld  agree  to  tu rn  ove r, and  

J ack provided  it. 

Q Okay.  Now tha t he ' s  tu rned  th is  over to  you , and  you 've  go t 

it, num ber 16, em ployee 's  typ ica l schedule  hours  pos ted  in  the  kitchen .  

So  d id  you  te ll the  buyer, hey, you  can  go  to  the  p lace , it' s  pos ted  in  the  

kitchen?   

A We typ ica lly don ' t have  buyers  walk a round people 's  

bus inesses  un til they're  closed .  It in te rrup ts  the  flow of the  bus iness .  

Tha t's  the  se lle r's  respons ib ility to  ge t it to  the  buyer.   

Q That's  no t m y ques tion .  Did  you  te ll the  buyer tha t he  could  

go  in  the  prope rty, look in  the  kitchen , and  see  the  schedule? 

A I'm  sure  we  could  have  done  tha t a t the  very end , had  a ll the  

o ther item s  been  presen ted , bu t none  o f them  were  presen ted . 

Q Okay.  And d id  you  presen t Exhib it 9 back to  the  buyer? 

A Yes . 

Q And what d id  the  buyer say? 

A He says , fine , I' ll work with  tha t.  He  wanted  the  res tauran t 

and  the  property rea lly, rea lly bad .   

Q Okay.  So  he  was  agree ing  tha t those  th ings , fo r exam ple , on  

the  wall he  was  saying , tha t' s  fine , it' s  on  the  wall? 

A Well, he  was  agree ing  tha t the  item s  tha t J ack agreed  to  

produce  he  was  willing  to  accept them  to  com ple te  h is  due  d iligence .   

Q Okay.  Now what I would  like  to  do  is  -- there  cam e a  po in t in  

tim e  where  you  sa id  you  had  troub le  com m unica ting  with  J ack and  J ack 
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sa id , go  see  m y counse l, correct? 

MS. SAYYAR:  Miss ta tes  tes tim ony, Your Honor, I be lieve . 

THE COURT:  Overru led .   

THE WITNESS:  No, he  to ld  tha t to  Gene  Northup .  He  d idn ' t 

say tha t to  m e, because  he  d idn ' t ta lk to  m e. 

BY MR. WINTERTON:   

Q Okay.  And then  Gene  to ld  you  tha t?  Tha t's  how you  knew 

m e, so  you  cam e over. 

A Witness  nodding  head  up  and  down . 

THE COURT:  And you  do  need  to  answer audib ly. 

THE WITNESS:  Oh, thanks .  Okay.  So  p lease  -- I'm  so rry, I 

d idn ' t unders tand  the  ques tion  -- hear h im  well.  Please  -- 

MR. WINTERTON:  I' ll withdraw it.  I' ll a sk you  aga in . 

BY MR. WINTERTON:   

Q So  what had  happened  is , I had  actua lly sen t you  a  le tte r; 

isn ' t tha t correct? 

A Which  le tte r a re  you  re fe rring  to? 

Q I'm  re fe rring  to  Exhib it 22, 343.   

A Yes . 

Q Okay.  And with  tha t le tte r, you  cam e over to  m y office ; isn ' t 

tha t correct? 

A No.  Yes , tha t' s  correct. 

Q Okay.  And isn ' t it true , a t th is  po in t in  tim e , you  were  fu lly 

in form ed tha t the  J ack Gaa l Trus t on  the  property was  no t a  part o f any 

of these  contracts?  Isn ' t tha t correct? 
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A Yes .  You d id  m ention  tha t. 

Q Okay.  So  now you tes tified  earlie r tha t you  d idn ' t want to  do  

a  new contract? 

A Correct.   

Q You sa id  tha t th is  one  has  he ld  up  seve ra l tim es , correct? 

A That's  co rrect. 

Q And what it is , is  you 're  counting  on  escrow to  change  

everyth ing  to  include  the  tru s t; isn ' t tha t correct? 

A Well, you 're  pu tting  the  horse  befo re  the  cart.  We 're  no t 

go ing  to  ge t to  escrow to  do  tha t if your clien t doesn ' t supply the  

docum ents  tha t he  prom ised  to  supply.  So  tha t' s  a ll -- we  d idn ' t ge t to  

tha t, because  whether it' s  an  am endm ent or however they want to  fix it, 

tha t's  pa rt o f the  clos ing  package  tha t e scrow puts  toge ther.  The  reason  

why we ' re  he re  today was  we  d idn ' t ge t to  tha t s itua tion .   

Q And isn ' t it true  tha t before  J ack was  go ing  to  tu rn  over a ll 

th is  s tu ff, he  wanted  to  ge t th is  is sue  a ll worked  out firs t? 

A No, I don ' t necessarily be lieve  tha t's  true .   

Q Okay. 

A I be lieve  tha t was  h is  way of trying  to  ge t ou t o f the  con tract. 

Q Okay.  But you  don ' t deny tha t the re  was  an  issue  with  no t 

having  the  trus t as  part o f the  contract? 

A Well, then  he  should  have  ca lled  m e -- contacted  m e, as  h is  

agent.  I've  done  a  grea t job  for h im .  He  shouldn ' t have  ignored  m e for 

th ree  weeks  and  had  you  te ll m e  tha t, because  in  the  m ean tim e, the  

buyer could  have  gone  away.  He  was  negligen t. 
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Q Okay.  Do you  th ink you  were  neg ligent by not lis ting  the  rea l 

p roperty -- 

A No, because  I went with  the  -- 

Q -- with  the  owner? 

A -- in form a tion  he  provided  to  m e a s  the  au thorized  se lle r. 

THE COURT:  I' ll have  to  ask you  two not to  ta lk over each  

o ther, p lease .   

MR. WINTERTON:  Sure . 

THE COURT:  The  court reco rder -- 

BY MR. WINTERTON:   

Q Now I would  like  to  tu rn  to  Exhib it num ber 23.  Now wasn ' t 

there  a  conce rn  whether or no t the  buyer could  sue  fo r specific 

perform ance  o r no t?  I be lieve  tha t's  what you  tes tified .  Isn ' t tha t 

correct? 

A Sure  the re  was  a  concern .  The  buyer had  every righ t to  do  

tha t if he  wanted  to . 

Q Okay.  But a lso , the  buyer, a t th is  po in t in  tim e , wanted  out 

and  wanted  its  $30,000 back? 

A No, the  buyer, a t th is  po in t in  tim e , s till wished  to  have  tha t 

bus iness .  And I th ink he  would  tes tify to  tha t. 

Q Prior -- 

A At the  sam e tim e  -- go  ahead .  I'm  sorry. 

Q There  was  a  le tte r from  Mr. Ashworth  tha t dem anded  h is  

$30,000 back a t th is  po in t; isn ' t tha t correct? 

A Yes , bu t tha t d idn ' t re lease  h im  of any liab ility.  It d idn ' t 
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re lease  the  se lle r o f any liab ility. 

Q And tha t' s  no t m y ques tion .  At th is  po in t in  tim e  the  buyer 

sa id , I want m y $30,000 back? 

A Well, su re , because  it had  been  two m onths  tha t had  passed  

s ince  he  was  supposed  to  de liver due  d iligence  docum ents  and  tha t 

d idn ' t happen . 

Q And as  a  resu lt, the  se lle r agreed  to  le t h im  have  h is  $30,000 

back? 

A It d idn ' t m atte r,  e scrow actua lly re leased  it without even  

ta lking  to  the  se lle r.   

Q So  the  e scrow re leased  it without ta lking  to  the  se lle r; is  tha t 

-- I'm  sorry, I d idn ' t hear your answer. 

A Yeah .  Yeah .  Escrow m ade  the ir decis ion  independently 

because  they saw a  clear b reach  of the  contract, and  they re leased  the  

m oney.  Because , typ ica lly,  escrow would  have  the  se lle r and  the  buyer 

s ign  a  re lease .  It was  so  obvious ; they d idn ' t even  ask for tha t. 

Q Okay.  Now on  Exhib it 23, it s ta tes  here  there  were  a  num ber 

of is sues  tha t -- 

MS. SAYYAR:  Your Honor, I have  to  ob ject.  Exhib it 23, 

un less  I'm  m is taken , has  no t been  adm itted . 

MR. WINTERTON:  Oh, I thought it had  been  adm itted . 

MS. SAYYAR:  I th ink -- 

MR. WINTERTON:  I' ll withdraw. 

THE COURT:  It is  no t adm itted . 

MR. WINTERTON:  Okay.   
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BY MR. WINTERTON:   

Q Okay.  Okay.  In  your tes tim ony, you  sa id  tha t the re  were  

th ree  op tions  tha t the  se lle r had  to  do  or was  to  do .  Turn  over the  

docum ents , o r he  sa id  tha t he  gave  them  to  Gene  Northup , o r the  buyer, 

he  was  to  go  over to  the  p lace  of bus iness .  Am  I s ta ting  it righ t? 

A Yes . 

Q Okay.  Wasn ' t there  another op tion?  Tha t you  were  to ld  to  

am end the  contract? 

A No.  The  o ther op tion  -- 

Q And you  -- 

A -- tha t was  m ade  clear to  m e was  tha t he  was  go ing  to  g ive  

the  docum ents  to  you . 

Q Okay.  Isn ' t it true  tha t you  were  to ld  to  am end  the  contract, 

and  you  sa id , no , I'm  not go ing  to  do  a  new contract? 

A No.  Actua lly, you  were  asking  to  have  a  whole  new contract 

written  up , no t am end the  contract, because  tha t would  have  g iven  h im  a  

loop  to  poss ib ly ge t ou t o f the  firs t contract.  There  was  no  need  to  write  

up  a  new contract.   

Q So  -- well, you  used  the  word  new contract in  your previous  

tes tim ony, and  you  wouldn ' t agree  to  a  new contract.  And I'm  ta lking  

about jus t correcting  it to  bring  the  proper parties  to  the  tab le , and  you  

wouldn ' t agree  to  tha t; d id  you? 

A Everyth ing  needed  to  line  th is  up  fo r clos ing  was  in  p lace , 

bu t the  fact o f the  m atte r is  everyth ing  s topped  because  the  clien t d idn ' t 

p roduce  any of the  docum ents  he  agreed  to  produce , and  tha t was  the  
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foca l po in t a t tha t po in t.   

Q Was  Exh ib it -- le t' s  see .  Okay.  Could  I have  you  turn  to  

Exhib it 14, page  172, 158?  

MR. WINTERTON:  Has  tha t been  -- 

MS. SAYYAR:  Yes , it has  been  adm itted  as  Exh ib it 14D. 

MR. WINTERTON:  Thank you .  Yeah , tha t's  -- I'm  jus t m aking  

sure .  Because  tha t' s  actua lly a  duplica te  of Exhib it -- the  one  I was  trying  

to  adm it.   

BY MR. WINTERTON:   

Q Okay.  So  you 've  seen  th is  le tte r; haven ' t you? 

A I'm  sorry, Dave , I d idn ' t hear you .  Which  exhib it do  we  -- 

Q Oh. 

A -- need  to  be  re fe rencing , p lease? 

Q Sure .  No prob lem .  Exhib it 14, page  172 -- 

A Okay. 

Q -- D-158. 

A Got it.  

Q Now when I was  ta lking  about on  March  23rd , 2018, the  

buyer had  backed  out and  wanted  h is  m oney back; isn ' t tha t correct? 

A The  buyer d idn ' t necessarily back out.  He  jus t wanted  h is  

earnes t m oney back.  He  s till wanted  to  close  the  transaction .  To  th is  

day he  s till d id . 

Q Okay.  And it s ays  here , "there  were  a  num ber of is sues  tha t 

needed  to  ge t reso lved , and  it is  our pos ition  tha t the  contract has  no t 

been  fina lized ."  Tha t is  the  second to  the  las t s en tence  of the  firs t 
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paragraph .   

A Okay.  I'm  sorry, I don ' t unde rs tand  what you 're  m eaning .  I 

jus t read  what you  re fe renced . 

Q Okay.  Isn ' t it true  those  is sues  or the  is sues  in  the  contract 

regard ing  who has  au thority to  se ll, the  trus t o r no t? 

A Like  I s a id  -- 

MS. SAYYAR:  Objection .  I'm  going  to  ob ject to  the  exten t it 

ca lls  for m y clien t to  specula te  what Mr. Winte rton  m eant in  h is  own 

le tte r.   

THE COURT:  It reques ts  a  lega l conclus ion , a lso .  So  the  

ob jection  is  sus ta ined . 

MR. WINTERTON:  Okay.   

BY MR. WINTERTON:   

Q And it says  he re  tha t -- to  Mr. J ohnson  it says , "your clien t 

wishes  to  withd raw from  the  agreem en t."  Does  tha t re fresh  your 

reco llection  tha t the  buyer wanted  to  back out? 

A Well, he  wishes  to  withdraw from  the  agreem ent, because  

your clien t d idn ' t p roduce  any of the  docum ents  tha t he  asked  for.   

Q Okay.   

A He waited  over two m onths . 

Q Now we 've  been  go ing  through a ll o f these  docum ents  tha t 

were  s igned .  Have  you  seen  any docum ents  s igned  by J ack Gaal, 

trus tee? 

A No.  Like  I sa id , he  represen ted  h im se lf as  the  au thorized  

se lle r, and  he  neve r even  gave  m e any docum ents  or you  re la ting  to  any 
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trus t. 

MR. WINTERTON:  Court's  indulgence .  I'm  abou t to  wrap .  I 

jus t want to  see  if there 's  anyth ing  e lse .   

BY MR. WINTERTON:   

Q These  docum ents , such  as  the  du ties  owed, the  consent to  

act, the  agency agreem ent, and  the  pu rchase  agreem ent, a ll tha t m ateria l 

was  dra fted  by you? 

A Yes . 

MR. WINTERTON:  I have  no  further ques tions , Your Honor. 

THE COURT:  Redirect, p lea se .  We ' ll go  to  abou t 4:50. 

MS. SAYYAR:  Thank you , Your Honor.  Le t's  s ee  how m uch I 

can  ge t done .   

REDIRECT EXAMINATION 

BY MS. SAYYAR:   

Q Now I be lieve  you  tes tified  on  cros s -exam ina tion  tha t there  

was  a  po in t in  tim e  where  you  m e t with  Mr. Northup  in  person  and  

provided  h im  a  proposed  re fe rra l agreem ent; is  tha t correct? 

A Yes . 

Q And what type  of re fe rra l agreem ent was  tha t?  Som eth ing  

your dra fted?  Som eth ing  -- 

A We have  a  s tandard  office  docum en t tha t we  provide  tha t's  

20 percent o f one  s ide  or 10 percent o f the  to ta l transaction .  Tha t's  our 

typ ica l re fe rra l fee . 

Q Okay.  Is  th is  the  docum ent tha t you  provided  in  draft fo rm  to  

Mr. Northup? 
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A Yes . 

Q Did  Mr. Northup  s ign  it? 

A No. 

Q I would  like  to  take  you  to  Exhib it 10, which  is  the  exclus ive  

righ t to  s e ll lis ting  agreem ent.  Now the re  was  a  line  of ques tions  on  

cross -exam ina tion  by Mr. Winte rton  about how J ack is  s ign ing  -- how 

Mr. Gaa l is  s ign ing , how Mr. Gaa l is  no t s ign ing , and  you  kept 

re fe rencing  a  persona l guaran tee .  Looking  on  page  32 of th is  exhib it, is  

there  a  section  of th is  contract tha t d iscussed  the  au thority to  en te r in to  

agreem ents? 

A Yes , paragraph  26 s ta tes  tha t. 

Q Okay.  And tha t's  a lso  the  pa ragraph  where  pe rsona l 

guaran tees  a re  m entioned? 

A Yes . 

Q Now le t' s  go  to  the  asse ts  purchase  agreem ent, Exhib it 7.  

There  was  a  line  of ques tion ing  during  cross -exam ina tion  where  Mr. 

Winterton  was  asking  you  fo r where  in  the  contract it ta lked  about 

au thority, and  I be lieve  you  read  through, and  you  found, and  you  

poin ted  to  Exhib it 47. 

A Paragraph  47. 

Q Excuse  m e.  Thank you .  Pa ragraph  47, persona l guaran tees , 

tim e  is  o f the  e ssence .  Turn ing  the  page  to  22, continu ing  on  to  the  res t 

o f the  ag reem ent, is  there  anyth ing  on  th is  page  tha t a lso  ta lks  about 

au thority or consen t? 

A Yes , paragraph  51, under au thority. 
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Q And what does  tha t paragraph  say? 

A "Buyer and  se lle r each  warran t to  each  o ther tha t they 

respective ly have  the  fu ll power and  au thority to  en te r in to  th is  

agreem ent, a re  no t under the  ju risd iction  of federa l bankruptcy court, 

and  ab le  to  com ple te  the  transaction  described  here in , and  no  contract 

o r agreem ent to  wh ich" -- to  which  -- I can ' t read  tha t one  word , bu t 

"buyer and  se lle r is  a  party to  prevent e ither o f them  from  com ple ting  

th is  transaction  described  here in , nor the  consent o f any governm ent 

au thority or th ird-party -- no r is  the  consent o f any governm ent au thority 

or th ird-party required ."   

Q All righ t.  And if you  continue  on  to  page  23, a t the  bo ttom , 

before  the  s igna ture  page  s ta rted  on  24, Mr. Winte rton  focused  a  lo t on   

page  24.  But before  we  ge t to  the  s igna tures , there  is  one  -- there  is  one  

paragraph  a t the  bo ttom  abou t b ind ing  e ffect.  If you  could  read  the  firs t 

sen tence  of tha t paragraph , p lease . 

A "This  is  a  lega lly b ind ing  ag reem ent upon  execution  by buyer 

and  se lle r.  Th is  agreem ent will be  abso lu te ly b ind ing  and  fu lly 

enforceable  upon  the  parties  and  will b ind  and  inure  to  the  benefit o f 

the ir accessors , ass ignees , persona l rep resen ta tives , he irs , leg is la te s  of 

the  parties  he re to ." 

Q Thank you .  Did  Mr. Northup  -- a t any poin t in  tim e  during  the  

period  from  Octobe r 2017 through March  2018, d id  Mr. Northup  ever te ll 

you , you  need  a  tru s t to  s ign  on  th is?  You 're  m iss ing  the  trus t?  There 's  

a  trus t involved? 

A No.  To  m y knowledge , tha t in form ation  cam e from  David  
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Winte rton  -- 

Q Okay. 

A -- a fte r the  contracts  had  been  s igned . 

Q So  le t' s  go  to  Exhib it 22, the  le tte rs  tha t Mr. Winterton  

drafted , and  we ' ll go  to  the  second -- page  343, the  firs t le tte r Mr. 

Winte rton  s igned  and  sen t to  you .  And I want you  to  take  a  m om ent -- 

and  I'm  going  to  read  it a loud .  The  firs t paragraph  in  Mr. Winterton 's  

le tte r says , "I represen t one  of the  trus tees  of the  J ohn  A. Gaa l Fam ily 

Trus t."  Do you  see  tha t, s ir? 

A He 's  rep resen ting  one  person . 

Q Yeah .  Does  he  eve r, anywhere  in  th is  le tte r, iden tify who tha t 

person  is ? 

A No. 

Q Okay.  It says  -- it goes  on  and  says , "it has  com e to  the ir 

a tten tion  tha t Mr. Gaa l has  been  a ttem pting  to  se ll the  bus iness  known 

as  J ack' s  Place .  Under the  trus t agreem ent, it s ta tes  tha t it require s  

unanim ous  vote  in  any decis ion  tha t a ffects  the  prope rty o f the  es ta te ."  

To  th is  day, do  you  have  any knowledge  of what the  p rope rty of the  

es ta te  is ? 

A No. 

Q It continues  on .  "In  th is  case , there  was  no  unanim ous  vote  

to  se ll the  bus iness ."  And it goes  on  and  says , "as  a  resu lt there  is  no  

au thority for the  execution  o f the  lis ting  agreem ent and  there  was  no  

au thority to  se ll the  bus iness ."  Does  it actua lly ever re fe rence  a  

unanim ous  vote  to  se ll rea l p roperty in  th is  firs t parag raph? 
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A No. 

Q Okay.  Were  you  provided  any docum enta tion  tha t says  the  

trus t needs  to  s ign  off on  the  sa le  of the  LLC o r the  bus iness  asse ts? 

A No. 

Q Were  you  provided  any docum enta tion  to  show tha t the  tru s t 

needs  to  s ign  off on  the  sa le  of rea l p roperty? 

A No. 

Q I be lieve  you  tes tified  tha t to  your unders tanding , a t th is  

po in t in  tim e , the  trus t is  in  Mr. Gaa l's  nam e, co rrect? 

A Yes . 

Q And to  your unders tanding , who is  the  trus tee  o f the  trus t? 

A J ack Gaal. 

Q Okay.  Now when you  went to  see  Mr. Winte rton  a fte r 

rece iving  th is  February 22nd , 2018 le tte r, and  thereafte r he  sen t you  page  

342, Exhib it 22, a fte r tha t po in t, d id  Mr. Winte rton  m ake  any further 

s ta tem ent or com m unica tion  to  you  regard ing  any trus t? 

A No. 

MS. SAYYAR:  Court's  indulgence .  One  m om ent.   

[Counse l confe r] 

MS. SAYYAR:  Your Honor, pass  the  witness .  

THE COURT:  Okay.  Redirect.  I'm  sorry, recross . Recross . 

RECROSS-EXAMINATION 

BY MR. WINTERTON:   

Q You learned  -- 

MR. WINTERTON:  S trike  tha t. 
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BY MR. WINTERTON:   

Q If the  trus t owns  the  bus ines s , do  you  know who has  the  

au thority to  se ll tha t bus ines s? 

MS. SAYYAR:  Calls  for a  lega l conclus ion , Your Honor. 

THE COURT:  The  ques tion  sa id , do  you  know, so  I' ll overru le  

the  ob jection .   

MS. SAYYAR:  Thank you , Your Honor. 

THE WITNESS:  David , could  you  repea t tha t ques tion , 

p lease? 

MR. WINTERTON:  Sure . 

BY MR. WINTERTON:   

Q If the  trus t owns  the  bus ines s  tha t you 're  go ing  to  se ll who 

has  the  au thority to  s ign  on  beha lf o f the  trus t, to  your knowledge? 

A That wou ld  be  the  trus tee  o r the  person  represen ting  the  

au thorized  se lle r. 

Q And in  th is  case , you  learned  tha t the  rea l p roperty was  in  a  

trus t; isn ' t tha t correct? 

A We learned  tha t -- you  inform ed m e  of tha t a fte r the  contracts  

had  been  s igned . 

Q Okay.  And so  to  se ll tha t rea l p roperty, som eway, som ehow, 

you 're  go ing  to  have  to  bring  the  trus t; is  tha t co rrect? 

A Escrow would  have  taken  care  of tha t.   

Q Why wou ldn ' t you  want to  do  it? 

A Well, we  d idn ' t fee l there  was  a  need  to  write  up  a  new 

contract.  The  m atte r a t hand  was  we  weren ' t go ing  to  even  ge t to  tha t 
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po in t, because  your clien t wouldn ' t supply any docum ents . 

Q The  poin t I'm  m aking  is  645.320 says  it' s  go t to  be  s igned  by 

the  owner.  And in  th is  case  it' s  no t s igned  by the  owner; is  it? 

A J ack Gaal represen ted  h im se lf as  the  au thorized  se lle r ove r, 

and  ove r, and  over aga in .   

Q But he  d idn ' t s ign  a s  the  trus tee ; d id  he? 

A He s igned  and  persona lly guaran teed  perform ance  of the  

lis ting  ag reem ent and  asse t purchase  agreem ent.   

Q It' s  a  yes  or no  answer.  Are  you  going  to  answer yes  or no? 

A Well, he  d id  s ign  as  the  au thorized  se lle r.  So  if tha t's  your 

ques tion , the  answer is  yes , he  d id  s ign  it as  the  au thorized  se lle r. 

Q No, m y ques tion  is  d id  he  s ign  as  trus tee? 

A No, he  d id  no t.   

MR. WINTERTON:  I have  no  further ques tions .   

THE COURT:  Any fo llow-up , Pla in tiff? 

MS. SAYYAR:  Court's  indulgence .  Reserving  the  righ ts  we  

previous ly re served .  We have  no  ques tions  for th is  witnes s . 

THE COURT:  Okay.  Mr. Neuenswander, you  m ay s tep  down. 

THE WITNESS:  Thank you . 

THE COURT:  Okay.  Pla in tiff, we 've  go t ten  m inu tes , do  you  

want to  u se  it? 

MS. SAYYAR:  Your Honor, cons ide ring  our next witness  sa id  

he  would  be  ava ilab le  tom orrow a fte rnoon, I th ink we  don ' t need  to  use  

it o ther than  I m ight take  two  seconds  to  jus t double  check with  the  Clerk.  

I don ' t know if you  would  like  to  do  tha t on  the  record  or no t.   
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THE COURT:  Not on  the  record . 

MS. SAYYAR:  Okay.  Then , Your Honor, we  will -- we  wou ld  

reques t reces s  un til tom orrow.  We  would  jus t like  som e confirm ation , I 

unders tand  it' s  rea lly hard  to  pu t you  on  the  spo t for th is , Mr. Winte rton , 

a  rough  idea  of how long  your a fte rnoon hearing  will take  for what tim e  

we should  be  back here  tom orrow. 

MR. WINTERTON:  I fo rgot what m y -- 

MS. SAYYAR:  I m ean , m aybe  you  have  no  hearing .  Tha t 

would  be  grea t too . 

MR. WINTERTON:  Oh, I do .  I d idn ' t rem em ber what type  of 

hearing  it is .   

MS. SAYYAR:  I won ' t ho ld  you  to  it, som e rough  idea .   

MR. WINTERTON:  No, I app recia te  it.  It is  -- I don ' t th ink it 

would  be  tha t long .   

MS. SAYYAR:  Yeah .  I m ean , if we  wait, it' s  fine .  I re spect 

your tim e .  I know you 're  go ing  to  ge t here  as  soon  a s  you  can .  I ju s t -- if 

we  can  have  an  es tim ate  of when  we should  be  here .   

MR. WINTERTON:  2:30. 

MS. SAYYAR:  2:30?   

THE COURT:  So  tha t's  the  earlie s t you  can  be  here , you  

th ink? 

MR. WINTERTON:  I can  try -- I fee l bad  if I com m it ea rlie r, 

and  then  it ge ts  tied  up , bu t -- 

MS. SAYYAR:  I m ean , we 're  willing  to  s it and  wait.  I m ean , 

the  po in t is  to  be  he re . 
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MR. WINTERTON:  I can  try to  2:00. 

THE COURT:  Le t's  try 2:00.  And if they're  willing  to  wait -- 

MR. WINTERTON:  My apologies . 

THE COURT:  -- and  perhaps  you  can  s tay in  touch  with  them .   

MR. WINTERTON:  I will.   

MR. WINTERTON:  And I apologize  if it runs  ove r. 

MS. SAYYAR:  No, I'm  righ t there  with  you .  Tha t happens  

and  there 's  no th ing  we  can  do  about tha t.  I' ll g ive  you  m y ce ll phone  

num ber so  you  can  text m e . 

MR. WINTERTON:  Perfect.   

THE COURT:  Okay, you  guys .  So  everybody s tay sa fe  and  

hea lthy overn ight, and  we ' ll see  you  tom orrow, hopefu lly, a t 2:00.  Have  

a  good  n ight. 

MS. SAYYAR:  Thank you  very m uch, Your Honor.  

MR. ROCHELEAU:  Thank you , Your Honor. 

MS. SAYYAR:  And thank you  to  your s ta ff as  well.   

[Proceed ings  ad jou rned  a t 4:40 p .m .] 
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