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Las  Vegas , Nevada , Wednesday, J une  2, 2021 

 

[Case  ca lled  a t 2:07 p .m .] 

THE MARSHAL:  Dis trict Court 27 is  now in  sess ion .  The  

Honorable  J udge  Allf p res id ing .   

THE COURT:  Thank you , everyone .  Please  be  sea ted .  

Ca lling  the  case  of Las  Vegas  101 v. J ack Gaa l.  I' ll take  appearances  

p lease .   

MS. SAYYAR:  Good a fte rnoon, Your Honor.  Ass ly Sayyar 

on  beha lf o f Las  Vegas  101, Inc.  Presen t aga in  today in  court a re  our two  

clien t represen ta tives , Mr. Nym an  and  Mr. Neuenswander.   

THE COURT:  Thank you  and  welcom e. 

MR. ROCHELEAU:  And Attorney Rock Rocheleau . 

THE COURT:  Thank you .  And for the  Defendant. 

MR. WINTERTON:  David  Winterton  on  beha lf o f the  

Defendant. 

THE COURT:  Thank you .  Is  Mr. Gaa l on  the  phone? 

MR. WINTERTON:  I don ' t be lieve  he  is .  I th ink tha t he  has  

som e o ther m a tte rs . 

THE COURT:  Okay.  Very good.  Thank you .   

Okay.  So  com e on  back Mr. Neuenswander 

MS. SAYYAR:  We fin ished .   

THE COURT:  You d id .  You know, I a lways  th ink I know righ t 

where  I am , and  then  the  next day -- I fo rge t to  write  it down.  So , 

Pla in tiff, p lease  ca ll your next witness .   
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MR. ROCHELEAU:  We would  like  to  ca ll Mr. Angel So to . 

THE MARSHAL:  S ir, watch  your s tep , p lease .  S tep  up  on  the  

s tand  and  face  the  Clerk. 

THE CLERK:  Please  ra ise  your righ t hand .   

ANGEL SOTO, PLAINTIFF'S  WITNESS, SWORN 

THE CLERK:  Thank you .  Please  be  sea ted . 

THE WITNESS:  Thank you . 

MR. ROCHELEAU:  Please  s ta te  your nam e for the  record  and  

spe ll your nam e.   

THE WITNESS:  Angel Soto .  Firs t nam e is  A-N-G-E-L.  Las t 

nam e is  Soto , S-O-TO. 

THE CLERK:  Thank you . 

THE COURT:  Go ahead , p lease . 

DIRECT EXAMINATION 

BY MR. ROCHELEAU:   

Q Good afte rnoon , Mr. Soto . 

A Good afte rnoon . 

Q Could  you  te ll the  Court what your profess ion  is ? 

A I curren tly own  a  franchise  tha t repa irs  the  com puters  and  

ne tworks . 

Q How long  have  you  owned tha t franchise? 

A Approxim ate ly two years  and  n ine  m on ths . 

Q Did  you  s ta rt tha t bus iness?  Did  you  buy tha t bus ines s? 

A I purchased  the  bus iness , the  franchise . 

Q How m uch d id  you  pay for tha t bus ines s? 
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A So  fa r I have  inves ted  about $560,000 in  tha t bus iness . 

Q And is  th is  the  firs t bus iness  you 've  looked  in to  purchas ing? 

A No. 

Q Was  ano ther bus iness  tha t you  had  looked  in to  purchas ing , 

the  bus iness  in  ques tion  here  ca lled  J ack's  Place? 

A Yes . 

Q Actua lly, J ack's  Place  Bar and  Grill -- 

A Yes . 

Q -- LLC? 

A Yes , tha t was  a  bus iness  I looked  in to . 

Q When d id  you  learn  of the  poss ib ility of purchas ing  tha t 

bus iness? 

A I don ' t reca ll da tes  exactly, bu t som ewhere  ea rly 2018. 

Q Do you  rem em ber how you learned  about tha t bus ines s? 

A Through a  broker. 

Q Okay.  Do you  know what broker you  used? 

A Firs t Cho ice , if I rem em ber correctly. 

Q Did  you  -- d id  they ca ll you?  Did  they send  you  a  le tte r?  How 

did  you  learn  tha t J ack's  Place  LLC was  for sa le? 

A I don ' t reca ll how, bu t som ehow I ended  up  with  Firs t Choice . 

Q Okay.  Do you  reca ll speaking  with  a  broker from  Firs t Choice  

Bus iness  Brokers , anybody in  th is  courtroom ?  Did  you  reca ll ta lking  to  

som eone  ta lking  about the  bus ines s? 

A Yes , I reca ll ta lking  to  Phil Neuenswander. 

Q So  you 're  ta lking  about Mr. Neuenswander? 
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A Yes . 

Q He was  your firs t contact a t Firs t Choice  Bus iness  Brokers? 

A Yes . 

Q And was  it a  phone  ca ll o r was  it m ee ting  in  person? 

A I be lieve  it was  firs t a  phone  ca ll, and  then  there  was  a  

m eeting  in  person .   

Q Okay.  What d id  Mr. Neuenswander require  you  to  do  to  s ta rt 

looking  a t the  de ta ils  o f the  bus ines s?  Do you  rem em ber? 

A I don ' t rem em ber any de ta ils  like  tha t, yeah . 

Q Okay.  Le t m e  see  if I can  he lp  you  with  tha t.  There  is  a  book, 

it should  say Pla in tiff' s  exhib its .  There ' s  one  tha t says  Defendants '  

exhib its  and  Pla in tiff' s  exhib its .   

A Pla in tiff' s  exhib its .  Yeah . 

Q If you  could  jus t tu rn  to  tab  2 or Exhib it 2.  And it should  say 

a t the  top  buye r confidentia lity and  non-d isclosure  ag reem ent on  tha t 

docum ent. 

A Uh-huh. 

Q Take  a  m om en t to  review th is  docum ent, if you  would , and  

then  I can  see  if tha t re freshes  your m em ory. 

A Yeah .  It' s  a  non-d isclosure  agreem ent tha t I s igned , yeah . 

Q Is  tha t your s igna tu re  on  page  6? 

A Yes . 

Q What da te  d id  you  s ign  th is  docum ent, Mr. Soto? 

A 12/22/17. 

Q So  a round th is  tim e  is  when  you  s igned  th is  docum ent tha t 
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Mr. Neuenswander had  g iven  you? 

A Yes . 

Q Do you  rem em ber what the  purpose  o f th is  docum ent is? 

A So  tha t he  could  g ive  m e inform ation  on  J ack's  Place . 

Q And d id  he  in  fact g ive  you  inform ation  on  J ack's  Place? 

A Yes .  He  gave  m e two p ieces  of paper where  it had  

handwriting  on  it.  Som e inform ation  about incom e and  expenses . 

Q Could  I a sk you  to  tu rn  to  -- it' s  Exh ib it 13, and  then  in  the  

m iddle  of tha t Exhib it 13, there 's  a  page  149?  I would  ask you  to  ju s t 

b rie fly tu rn  th rough  the  pages  149 through 169.  This  has  been  en te red  

as  Exhib it 13J  for the  Court.  Mr. Neuenswander tes tified  tha t th is  is  the  

docum ents  tha t he  sen t to  you  in  an  em ail link, and  we would  jus t like  to  

see  if you  would  ag ree  with  tha t? 

A Yes .  I be lieve  tha t I d id  rece ive  tha t docum ent, yes . 

Q So  could  you  te ll the  Court what you  fee l these  docum ents  

represen t? 

A These  docum ents  represen ted , well, the  bus iness  tha t I was  

about to  purchase .   

Q So  the  in form ation  -- 

A The  inform ation  on  the  -- 

Q -- on  the  bus iness  -- 

A -- bus ines s  tha t I was  -- 

Q -- tha t you  were  looking  in to  -- inquiring  in to? 

A -- looking  in to  pu rchase , yeah . 

Q Could  you  turn  to  page  162?  There 's  som e num bers  on  th is  
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docum ent.  I'm  going  to  have  to  use  m y g lasses  to  read  these .  Are  you  

there , Mr. Soto? 

A Yeah , I'm  there . 

Q Tota l sa les .  What's  the  num ber a t tha t -- a t the  top  of tha t 

docum ent? 

A 1.15 m illion  sa les . 

Q And then  we  have  som e to ta l cos t o f goods? 

A Yes . 

Q And then  equa ls  gross  profit?  What's  the  num ber the re? 

A 742,000. 

Q Could  you  turn  to  page  163?  At the  ve ry bo ttom  we have  

to ta l va lue  of tangib le  asse ts .  Do you  know what tha t num ber is? 

A It says  895,000. 

Q All righ t.  Thank you .  When  you  were  looking  to  purchase  

th is  bus iness , were  you  looking  to  purchase  it w ith  ca sh  or finance? 

A I was  -- I guess  I was  looking  to  purchase  the  bus ines s  with  

cash  and  the  bu ild ing  finance . 

Q So  the  bus ines s  in  cash  and  the  bu ild ing  in  finance .  So  

you 're  s aying  tha t you  were  purchas ing  both  the  bus iness  and  the  

bu ild ing? 

A Yes . 

Q How m uch cash  d id  you  have  ava ilab le  to  purchase  the  

bus iness? 

A At the  tim e  in  liqu id  asse ts  -- liqu id  cash , I p robably had  ha lf 

a  m illion . 
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Q How m uch -- 

A In  s tocks  and  bonds  probably a  m illion-and-a-ha lf. 

Q How m uch cash  d id  you  have  to  purchase  the  property or the  

bu ild ing? 

A Well, I cons ide red  everyth ing  the  sam e, so  I had  $500,00 in  

liqu id  as se ts , and  then  I had  a  m illion-and-a-ha lf, o r a round  there , in  

s tocks  and  bonds , and  s tuff. 

Q And I'm  going  to  do  m y bes t, I'm  not go ing  to  prom ise  

anyth ing , when  I say bus iness  I'm  kind  of m eaning  the  bus iness  and  the  

rea l p roperty, bu t there  is  a  d iscuss ion  of whether the  bus iness  was  

separa te , and  the  property was  separa te . 

A Okay. 

Q So  I' ll try and  cla rify tha t -- 

A Okay. 

Q -- with  any of your answers .  Afte r you  looked  a t th is  

in form ation , what d id  you  do  next? 

A Afte r I looked  a t th is  in form a tion?  I guess , I contacted  Phil, 

because  I was  in te res ted . 

Q You were  looking  to  purchase  -- 

A Yeah . 

Q -- the  bus iness  and  the  property? 

A And the  p roperty. 

Q And what d id  Ph il te ll you? 

A I don ' t reca ll what he  to ld  m e a t the  tim e .   

Q I unders tand , it' s  th ree  years  ago .  Do you  know if you  m ade  
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an  offe r to  purchase  the  bus iness  and  the  prope rty? 

A Yes , a t one  po in t we  m ade  an  offe r. 

Q If you  could  jus t tu rn  to  -- and  I'm  sorry these  books  a re  so  

heavy, I apologize , bu t Exhib it 7.  Take  a  few m om ents .  It' s  page  16 

through page  22.  Again  th is  was  a  docum ent adm itted  to  the  Court.  

This  was  the  a sse t -- th is  was  tes tified  tha t th is  was  the  asse t and  

purchase  agreem en t tha t you  and  Mr. J ack Gaa l worked  on  toge ther. 

A Uh-huh. 

Q Is  it your tes tim ony tha t th is  is  an  offe r to  purchase  the  

bus iness  and  the  rea l p rope rty tha t you  m ade  to  Mr. J ack Gaal? 

A Yes . 

Q Is  tha t your s igna tu re  on  page  24? 

A Yes . 

Q To the  bes t o f your knowledge , is  tha t J ack Gaa l's  s igna ture  

on  page  24? 

A To the  bes t o f m y knowledge , I be lieve  tha t to  be  h is  

s igna ture . 

Q And the  in itia ls  a ll th roughout th is  docum ent a re  yours  and  

Mr. J ack Gaal's , to  the  bes t o f your knowledge? 

A To the  bes t o f m y knowledge . 

Q Were  there  any -- so  do  you  rem em ber -- do  you  reca ll how 

you  cam e to  pu t th is  docum ent toge the r and  presen t it to  Mr. J ack Gaa l? 

A I'm  not su re  if I pu t th is  docum ent toge ther.  I be lieve  th is  

was  Phil tha t pu t it toge ther. 

Q Was  tha t -- were  there  d iscuss ions  be tween  you  and  Mr. Gaa l 
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o r you  and  Phil before  th is  was  m em oria lized  in  writing? 

A I be lieve  there  was  som e back and  forth  be tween  m e and  Phil 

and  J ack. 

Q Okay. 

A And then  we cam e to  pu t th is  toge ther. 

Q And was  -- a fte r th is  was  presen ted  to  Mr. Gaa l and  s igned , 

do  you  know if there  was  fu rther negotia tions , o r m aybe  som e 

counteroffe rs , o r back and  fo rth?  Do you  rem em ber? 

A I don ' t reca ll.  There  m ight have  been .  I don ' t reca ll. 

Q Can I have  you  turn  to  page  -- Exhib it 6, it says  1 th rough 4.  

This  was  adm itted  in  court a s  a  counteroffe r.  Take  a  m om ent to  review 

tha t.  And  is  tha t your s igna ture  a t the  bo ttom  of tha t page? 

A Yes . 

Q And what's  the  da te  of tha t? 

A February 2nd , 2018. 

Q So  th is  docum ent was  a fte r the  as se t and  purchase  

agreem ent -- 

A Yes . 

Q -- s igna tu re  da tes? 

A Yes . 

Q To the  bes t o f your m em ory, o r we  can  a lways  tu rn  back to  -- 

A Yes , it is . 

Q -- the  las t page .  If you  turn  to  page  24, you  s igned  the  

purchase  agreem en t on  what da te? 

A It was  J anuary 25th? 
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Q 2000? 

A And '18. 

Q And then  th is  counteroffe r was  s igned? 

A February 2nd , 2018.   

Q So  do  you  rem em ber how th is  -- the  te rm s  in  th is  

counteroffe r cam e to  fru ition? 

A I don ' t reca ll.  There  was  back and  forth  be tween  us  a s  to  

what a  fa ir p rice  was .   

Q So  im portan tly, Mr. Soto , there 's  a  couple  of te rm s  in  th is  

agreem ent tha t the  Court is  in te re s ted  in .  Right there  in  the  m iddle  

there 's  a  -- where  it says  purchase  price  will be  reduced  from  1.1 m illion  

to  1 m illion .  Do  you  know who cam e up  with  tha t te rm ? 

A I be lieve  it was  m e.   

Q Okay.  What about the  next line?  The  dea l s tructure  will be  

payable  as , and  it ta lks  about earnes t m oney, bank loan  on  the  rea l 

p roperty.  Do you  know who put tha t in  there? 

A It had  to  be  m e .  I m us t have  to ld  Phil tha t's  how I wanted  it.   

Q All righ t.  And to  the  bes t o f your knowledge , Mr. Gaa l s igned  

th is  docum ent a s  well? 

A Yes .  

Q All righ t.  Were  there  any o ther negotia tions  be tween  m e and  

you  -- be tween  m e and  you  -- be tween  you  and  Mr. Gaa l a fte r th is  

docum ent? 

A I don ' t reca ll any. 

Q Was  it your im press ion  tha t once  th is  docum ent was  s igned  
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tha t you  were  now bound to  purchase  the  bus iness  and  the  rea l 

p roperty? 

A No, because  there 's  due  d iligence  tha t I'm  supposed  to  do .  

Q So  there 's  som e contingent -- absent the  contingencies , 

which  I'm  going  to  go  through, d id  you  fee l tha t you  and  J ack Gaa l had  

an  agreem ent? 

A Yes . 

Q You know, principa l to  purchase  the  bus iness? 

A We had  an  ag reem ent in  principa l tha t I was  go ing  to  buy -- 

Q Not to  pu rchase  jus t the  bus iness  -- 

A No. 

Q -- to  purchase , in  your m ind  -- 

A It was  the  bu ild ing  and  the  bus iness . 

Q Okay.  Now Mr. Gaa l has  s ta ted  in  som e d iscovery tha t the  

bu ild ing  was  no t included  with  the  bus iness .  Did  Mr. Gaa l ever bring  up  

to  you  needing  to  s ign  any sort o f lease  if you  were  ju s t buying  the  

bus iness? 

A No. 

MR. WINTERTON:  I'm  going  to  ob ject.  Miss ta te s  the  

tes tim ony.  We  haven ' t even  had  Mr. Gaa l here . 

THE COURT:  Overru led .  Bu t he  is  go ing  to  tes tify, so  it' s  

overru led .   

MR. WINTERTON:  Okay. 

MR. ROCHELEAU:  You want m e to  repea t the  ques tion , Mr. 

Soto? 
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THE WITNESS:  Yes , p lease . 

BY MR. ROCHELEAU:   

Q Did  J ack ever -- d id  Mr. Gaa l o r J ack ever bring  up  to  you  tha t 

you  would  need  to  do  som e sort o f lea se  if you  were  to  ju s t buy the  

bus iness  and  not the  bu ild ing?  Was  there  any sort o f conversa tions  tha t 

went a long  tha t line? 

A No. 

Q Did  he  ever b ring  up  tha t the  bu ild ing  was  owned by 

som eone  e lse  o ther than  h im ? 

A No. 

Q Did  he  ever b ring  up  whethe r the  bus iness  was  owned by 

som eone  e lse  o ther than  h im ? 

A No. 

Q Did  he  ever m ention  a  trus t, a  fam ily trus t tha t m ight own the  

bus iness  or the  bu ild ing? 

A He never m en tioned  a  trus t. 

Q Did  J ack ever g ive  you  the  im pres s ion  tha t som eone  e lse  

needed  to  approve  the  sa le  of th is  bus iness? 

A No. 

Q Was  the re  ever a  d iscuss ion  tha t h is  wife  Kath leen  [s ic] Gaa l 

needed  to  approve  the  sa le  of the  -- 

A There  was  a  d iscuss ion  in  pass ing  tha t he  had  to  convince  

h is  wife  to  se ll bu t tha t he  m anaged  to  do  tha t.   

Q When d id  tha t d iscuss ion  happen? 

A That was  a t the  m eeting  we  had  a t Sotheby's .  The  office  for 

Gaal000352

mailto:maukele@hawaii.rr.com


 

16 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Sotheby's  with  Mr. Northup .  And Phil -- 

Q Do you  happen  -- 

A -- Phil Neuenswander was  the  one  who  was  the re . 

Q -- do  you  happen  to  rem em ber when  tha t was  done? 

A It was  Ph il Neuenswander, it was  m yse lf, J ack Gaal was  

there , and  Mr. Northup .  I don ' t rem em ber anybody e lse  be ing  there .  I 

don ' t reca ll anybody e lse  be ing  there . 

Q Was  tha t before  you  s igned  these  agreem ents? 

A I don ' t reca ll whether it was  before  or a fte r, bu t it was  

concurren t, m aybe  a round the  sam e tim e . 

Q And te ll the  Court what the  conversa tion  was  when it cam e  

to  Ms. Kath leen  [s ic] Gaa l? 

A I th ink J ack was  ta lking  about he 's  ge tting  o lder, he  needs  to  

ge t ou t, and  h is  wife  d idn ' t want to  se ll, bu t he  m anaged  to  convince  her.  

And so , you  know, tha t's  why we 're  here , I guess , to  s ign  -- I guess , he  

needed  to  s ign  or to  go  through with  the  dea l. 

Q Was  Kath leen  [s ic] a t th is  m eeting? 

A I don ' t reca ll her nam e, bu t he  sa id  h is  wife . 

Q Okay.  But he  d idn ' t g ive  you  the  im press ion  tha t he  needed  

or he  -- 

A No. 

Q -- gave  you  the  im press ion  tha t he  had  a lready gotten? 

A Right. 

Q Did  tha t ra ise  any concerns  for you? 

A No. 
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Q Did  you  be lieve  a t the  tim e  a fte r the  s ign ing  of the  purchase  

agreem ent, a fte r the  s ign ing  of th is  counteroffe r, d id  you  be lieve  tha t 

J ack had  fu ll au thority to  se ll the  bus iness  and  the  bu ild ing  -- 

A Yes . 

Q -- to  you?  Can  I ge t you  to  tu rn  to  Exhib it 7.  We 're  go ing  to  

s ta rt with  page  21.  Again , I apolog ize  for the  super books .  Page  21.  And  

th is  is  a  docum ent you  s igned .  J us t to  re fresh  your m em ory, th is  is  the  

purchase  agreem en t.  But page  21, chapte r 40.  Could  you  read  tha t 

section  to  the  Court 

A Sure .  It says , "40, title .  Upon rece ip t o f the  agreed  upon 

purchase  price  and  te rm s , s e lle r warran ts  and  will de liver to  buyer good  

and  m arke tab le  title  to  asse ts  in  the  bus iness , free  and  clea r o f a ll liens  

and  encum brances , accept for any encum brance  tha t is  to  be  assum ed or 

taken  subject to .  Unless  s ta ted , a ll encum brances  on  the  bus iness  asse ts  

will be  pa id  in  fu ll by se lle r on  or before  the  clos ing ."   

Q What do  you  m ean  -- what do  you  fee l tha t title  -- tha t s ection  

m eans , Mr. Soto? 

A Well, tha t m eans  tha t any loans  on  the  bu ild ing , o r p roperty, 

o r anyth ing  e lse  is  go ing  to  be  pa id  off before  I ge t posses s ion  of the  

property. 

Q How about paragraph  42?  Could  you  read  tha t for the  Court? 

A Sure .  "Clos ing  docum ents .  Se lle r will de liver to  buyer a t the  

clos ing  any transfe r o f land  docum ents , b ill o f sa le , a lignm ent -- 

ass ignm ent of lease  and  such  o ther docum ents , includ ing  evidence  of 

corpora te  au thority as  reasonably required  by buyer in  connection  with  
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the  sa le .  Buyer and  se lle r agree  on  or prior to  clos ing  to  execute  and  

de liver to  FCBB-101 a  va lid  and  b inding  re lease  and  indem nifica tion  for 

FCBB-101." 

Q What do  you  fee l tha t tha t paragraph  bound you  and  Mr. 

Gaa l to  do? 

A Well, I guess  tha t he 's  go ing  to  transfe r the  bu ild ing  and  any 

asse ts  in  the  p roperty to  m e.   

Q And then  the  next page , 22.  Paragraph  51, Mr. Soto .  Do you  

m ind  read ing  tha t for the  Court? 

A Sure .  "51.  Authority.  Buyer and  se lle r each  warran t to  the  

o ther tha t they respective ly have  the  fu ll power and  au thority to  en te r 

in to  th is  agreem ent a re  no t under the  ju risd iction  of a  fede ra l bankruptcy 

court, and  ab le  to  com ple te  the  transaction  described  here in , and  no  

contract o r agreem ent to  wh ich  e ither buyer or se lle r is  pa rty to , 

p revents  e ither o f them  from  com ple ting  the  transaction  described  

here in , nor is  the  consent o f any governm ent au thority or th ird-party 

required ."   

Q Is  tha t your in itia l a t the  bo ttom  of th is  page? 

A Yes . 

Q To the  bes t o f your knowledge , is  tha t Mr. Gaa l's  in itia ls? 

A Yes . 

Q What do  you  fee l tha t parag raph  is  s ta ting  in  th is  contract? 

A That bas ica lly te lls  m e tha t Mr. Gaa l is  acknowledging  tha t he  

owns  the  bus iness  and  the  bu ild ing  and  tha t he 's  se lling  it to  m e.   

Q Thank you .  So  you  had  a  pu rchase  agreem ent, you  have  
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counteroffe rs .  In  your m ind  there ' s  an  agreem ent.  What d id  you  do  

next?  What was  the  next s tep? 

A I be lieve  the  next s tep ; I gave  h im  a  lis t o f a ll o f the  

docum enta tion  tha t I wanted  to  see  to  do  m y due  d iligence . 

Q That's  co rrect.  We m issed  tha t; d idn ' t we .  If I could  ju s t s e t 

tha t foundation  up  for you .  Page  19 of Exhib it 7, p lease .  And I'm  not 

go ing  to  have  you  read  the  en tire  th ing , because  I don ' t want to  drag  it 

ou t, bu t if you  could  jus t read  Chapter 20, and  then  -- jus t to  re fresh  your 

m em ory, and  then  I' ll a sk you  som e ques tions .   

A What page  is  tha t? 

Q Page  19 of Exhib it  7.   

A Read  wh ich  one? 

Q Paragraph  20.  You don ' t have  to  read  it verba tim .  I jus t 

wanted  you  to  kind  of look a t it so  I cou ld  ask you  ques tions  regard ing  

the  due  d iligence  docum ent. 

A Paragraph  20? 

Q Paragraph  20.  It should  say due  d iligence . 

A That's  page  18.  Exhib it 7, correct? 

Q It should  be  page  19.   

MR. ROCHELEAU:  Perm iss ion  to  approach   

THE COURT:  You m ay.   

MR. ROCHELEAU:  Right the re .  I should  have  h ighligh ted  it. 

THE WITNESS:  Okay.  Tha t's  -- 

MR. ROCHELEAU:  I apologize .   

BY MR. ROCHELEAU:   
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Q If you  could  jus t review tha t. 

A Okay.  "Due  d iligence .  This  purchase  is  contingent upon  

buyer reviewing  and  accepting" -- 

Q Oh, you  don ' t have  to  read  the  whole  th ing , Mr. Soto .  I'm  

jus t go ing  to  ask you  som e -- 

A Okay. 

Q Per th is  parag raph , how m any days  d id  the  se lle r have  to  

provide  you  som e due  d iligence  docum ents? 

A He had  ten  days  to  provide  m e with  due  d iligence  

docum ents . 

Q From  the  da te  of th is  agreem ent? 

A Correct. 

Q And then  how m any days  d id  you  have  to  ge t ou t o f th is  

agreem ent for a lm os t any reason  you  chose? 

A Sixty days . 

Q All righ t.  So  then  the  due  d iligence  docum ents  tha t we 're  

re fe rring  to , if you  switch  to  page  20.  J us t tu rn  to  page  20.  It' s  no t rea lly 

num bered .  It' s  under section  34.  There 's  a  s ta tem ent there  tha t says , 

see  a ttached  docum ent reques t, lis t item  1A.  If you  could  review tha t, 

and  I'm  going  to  ques tion  you  about it.   

A Okay.   

Q Do you  rem em ber th is  sen tence  in  th is  agreem ent about a  

lis t o f item s  ca lled  1A?   

A Yes . 

Q Is  tha t 1A re fe rring  to  Exhib it 9 in  your book? 
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A Yes .  Yes . 

Q To the  bes t o f your knowledge , the  1A tha t is  in  tha t pu rchase  

agreem ent is  re fe rring  to  th is  docum en t? 

A Yes .  Tha t's  re fe rring  to  tha t docum ent. 

Q How do  you  know tha t? 

A Because  I wro te  th is  docum ent. 

Q You wrote  th is  docum ent? 

A I wro te  the  docum ent, and  I asked  tha t th is  docum ent be  part 

o f it.   

Q Is  tha t your handwriting? 

A That's  no t m y handwriting .   

Q So  you  typed  th is  docum ent? 

A I typed  -- I typed  -- a ll the  typese t is  m ine .  Any handwriting  

on  there  except for m y in itia ls  a t the  bo ttom , a re  no t m ine . 

Q To your reco llection , why d id  you  type  th is  docum ent?  Why 

d id  you  type  th is  docum ent? 

A I typed  the  docum ent, because  I wanted  to  be  very clear o f 

the  in form ation  tha t I was  reques ting . 

Q Who d id  you  g ive  th is  docum ent to? 

A I be lieve  I gave  tha t to  Phil, and  then  he  passed  it on  to  J ack.   

Q So  it was  kind  of g iven  befo re  the  purchase  ag reem ent, in  

be tween  the  counte roffe r do ing  -- 

A Probably -- p robably in  be tween  som ewhere .  I don ' t reca ll 

exactly when . 

Q What was  your in ten t o f th is  docum ent?  Why would  you  
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type  th is  -- take  the  tim e  to  type  th is  docum ent? 

A The  in ten t o f th is  docum ent is  to  -- fo r m e to  de te rm ine  if the  

bus iness  part o f the  dea l was  worth  what he  was  trying  to  charge  for it. 

Q Expla in  tha t to  m e, the  bus iness  dea l part? 

A Well, to  m e the re  was  two parts  o f the  dea l.  There  was  the  

rea l es ta te , which  I had  them  -- they had  g iven  m e an  appra isa l.  So  I 

a lready knew the ir bu ild ing  was  worth  700,000, approxim a te ly, because  

of the  appra isa l.  Bu t he  was  -- so  the  bu ild ing  was  1.2 m illion .  So  the  

bus iness  was  -- part o f the  dea l was  500,000.  So  then  we cam e down to  

the  1 m illion , so  the  bus ines s  part was  300,000, the  bu ild ing  was  700,000.  

And I wanted  a ll th is  in form a tion  to  m ake  sure  tha t I was  buying  a  

bus iness  tha t was  genera ting  200 p lus  thousand  dolla rs  in  profit, wh ich  

jus tified  the  $300,00 purchase  price .   

Q So  these  docum ents  were  a ll re la ted  to  verifying  num bers  -- 

A Verifying  -- 

Q -- tha t had  been  pre sen ted? 

A -- the  actua l bus iness  and  incom e -- the  bus iness  revenue  

and  the  bus iness  incom e.  

Q Okay.  And tha t's  your s igna ture  a t the  bo ttom ? 

A That's  m y s igna ture  a t the  bo ttom . 

Q To the  bes t o f your knowledge  -- 

A Yes . 

Q -- is  tha t J ack Gaal's  s igna ture? 

A To the  bes t o f m y knowledge .   

Q And you  -- who do  you  th ink handwrote  on  th is  docum ent, 
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Mr. Soto? 

A That -- it wasn ' t m e .  It had  to  be  Mr. J ack tha t wro te  a ll tha t 

s tu ff on  there .   

Q So  what was  our expecta tions  when  we 're  re fe rring  to  the  

purchase  agreem en t tha t you 're  go ing  to  be  g iven  due  d iligence  

docum ents  and  then  we  have  th is .  We  have  som e line  ou ts .  We had  

som e handwriting .  What was  your expecta tions  tha t you  were  go ing  to  

ge t? 

A Well, I was  expecting  a ll o f the  docum ents  tha t I wro te  down.  

I wasn ' t happy when I go t s tu ff cros sed  off.  You know, I wanted  to  verify 

a ll the  in form ation .  But I was  willing  to  wait fo r a ll o f the  o ther 

docum ents  tha t he  was  saying  he  was  go ing  to  p rovide  to  m e, which  is  

the  ones  tha t he  d idn ' t cross  off. 

Q Out a ll o f these  docum ents , do  you  have  any tha t a re  m os t 

im portan t to  you? 

A That was  im portan t to  m e?  Profit and  loss  incom e 

s ta tem ents , and  probably bank s ta tem ents , and  the  tax re tu rns . 

Q Why were  these  s ta tem ents  so  im portan t to  you? 

A Because  those  he lp  m e bes t judge  whether the  bus iness  is  

worth  the  $300,000, I'm  paying  for it o r no t.   

Q Did  you  need  these  docum ents  to  ge t a  loan  for the  bus ines s  

or for the  bu ild ing? 

A I d idn ' t need  the  docum ents  to  ge t a  loan  for the  bus iness , 

no . 

Q Did  you  ever vis it a  bank with  a  gentlem an nam ed Gene  
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Northup? 

A I don ' t reca ll ever vis iting  a  bank with  Gene  Northup . 

Q Do you  know a  gentlem an nam ed Gene  Northup? 

A I don ' t reca ll ever vis iting  a  bank with  Gene  Northup . 

Q Do you  know a  gentlem an nam ed Gene  Northup? 

A I reca ll tha t's  the  pe rson  tha t we  m et with , with  J ack. 

Q In  the  previous  m ee ting  where  the  four of you  were  -- 

A Right.  Correct. 

Q And tha t' s  the  on ly tim e  you  rem em ber m eeting  Mr. 

Northup? 

A That's  the  on ly tim e  I reca ll m ee ting  h im .   

Q In  tha t m eeting , d id  Gene  Northup  ever g ive  you  an  

im press ion  tha t the  bus iness  was  owned by som eone  e lse? 

A No. 

Q Did  Gene  eve r g ive  you  the  im pres s ion  the  bu ild ing  -- the  

bu ild ing  was  owned by som eone  e lse? 

A No. 

Q What d id  you  do  when you  fina lly go t these  docum ents  on  

Exhib it 9? 

A I d idn ' t ge t any docum ents  from  Exhib it 9. 

Q You d idn ' t ge t a  s ing le  docum ent? 

A Not a  s ing le  docum ent. 

Q Did  you  reques t these  docum ents? 

A Yes , I reques ted  them . 

Q How did  you  reques t them ? 
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A Well, I reques t them  from  Ph il, and  I persona lly ca lled  J ack a  

couple  of tim es . 

Q On the  phone? 

A On the  phone , and  he  a lways  sa id , I'm  working  on  them .  I' ll 

ge t them  to  you .   

Q Do you  reca ll when  you  ca lled  Mr. Gaa l? 

A I don ' t reca ll exactly, bu t it was  -- I th ink one  tim e  befo re  the  

ten  days  were  up , and  then  a  couple  tim es  a fte r. 

Q So  you  ca lled  h im  m ore  than  once? 

A Yes . 

Q What d id  J ack say? 

A He 's  working  on  them .  He 's  pu tting  them  toge ther.  He ' ll ge t 

them  to  m e. 

Q Did  you  ever try and  m eet w ith  J ack to  review he  

docum ents? 

A No.  I d id  no t try to  m eet with  J ack. 

Q Did  you  reques t these  docum ents  from  Phil? 

A Yes . 

Q What d id  -- 

A He -- 

Q What was  the  im press ion  you  got from  Phil? 

A The  im press ion  tha t I go t from  Phil was  the  sam e.  Ph il sa id , I 

ta lked  to  h im .  He  sa id  he 's  working  on  them .  He  says  he 's  go ing  to  ge t 

them  to  you . 

Q Now there 's  som e s ta tem ents  on  th is  docum ent, "see  bank 
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s ta tem ents  in  o ffice ."  Did  you  ever go  to  the  office  or the  bus iness  to  see  

any of these  s ta tem ents? 

A I never went to  the  office . 

Q Did  you  ever go  to  the  bus iness  to  see  any of these  

s ta tem ents? 

A I went to  the  bus iness  on ly to  ea t and  to  see  -- I went to  the  

bus iness  seve ra l d iffe ren t tim es  to  see  how busy it was  a t d iffe ren t tim es  

of the  day and  of the  week, because   tha t te lls  m e  a  little  b it about, you  

know, the  a tm osphere  and  if bus iness  is  good  or no t good . 

Q Did  you  ta lk to  J ack when you  were  the re? 

A No.  

Q And you  neve r saw any docum ents  while  you  were  there? 

A No.  Never. 

Q So  I'm  a ssum ing  the  ten  days  for the  due  d iligence  had  

passed  because  you 're  saying  you  never saw these  docum ents .  What 

d id  you  do  then? 

A Afte r the  ten  days? 

Q Yes . 

A Well, a fte r the  ten  days  I was  in  contact with  Phil a  couple  

tim es  and  a lso  with  J ack, reques ting  the  docum ents . 

Q What was  go ing  through your m ind? 

A At tha t po in t, I'm  th inking  tha t there 's  som e reason  why I'm  

not ge tting  these  docum ents , and  I'm  s ta rting  to  ge t a  little  b it 

susp icious , and  m aybe  th is  is  no t the  righ t dea l. 

Q Why d id  you  continue  to  s tay in  the  dea l? 
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A Well, I d idn ' t.  Afte r a  few -- a fte r som e days  a fte r the  ten , I 

go t ou t. 

Q Do you  rem em ber when  you  actua lly officia lly go t ou t o f the  

dea l? 

A I don ' t reca ll. 

Q Okay.  I p rom ise  th is  is  the  las t exhib it you 're  go ing  to  have  

to  tu rn  to .  Page  25 or Exhib it 25.  You want to  take  a  m om ent to  review 

th is  le tte r jus t to  re fresh  your m em ory?  It would  be  pages  349, 351 and  

352.   

A Okay. 

Q Do you  recognize  th is  le tte r now, Mr. Soto? 

A Yes .  Yes . 

Q What is  th is  le tte r? 

A This  is  the  le tte r tha t I had  m y a tto rney write  up  to  ge t ou t o f 

the  dea l.   

Q Did  you  h ire  th is  a tto rney to  write  th is  le tte r? 

A Yes . 

Q How m uch d id  you  pay th is  a tto rney to  write  th is  le tte r? 

A The  re ta iner was  2500, and  I ended  up  paying  1800 for th is  

le tte r.   

Q How m any d iscuss ions  d id  you  have  with  th is  a tto rney 

before  you  wrote  th is  le tte r? 

A Well, I had  to  b ring  h im  up  to  speed  on  everyth ing  tha t was  

go ing  on , and  I gave  h im  the  docum en ts  tha t I s igned .   

Q Did  he  review your purchase  agreem en t firs t? 
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A Yes .  I be lieve , yes . 

Q What was  h is  ana lys is  as  fa r as  you  can  reca ll o f -- 

A As  fa r a s  I can  reca ll -- 

MR. WINTERTON:  I'm  going  to  -- 

THE COURT:  Hang on .  Hang on .   

MR. WINTERTON:  -- ob ject 

THE COURT:  Tha t's  p rivileged .   

MR. ROCHELEAU:  Oh, tha t' s  correct.  Withdrawn.  

Withdrawn.  I thought of it the  second it cam e ou t o f m y m outh .   

BY MR. ROCHELEAU:   

Q Mr. Soto , would  you  have  cance lled  th is  dea l sooner had  Phil 

Neuenswander no t continue  to  he lp  you  with  these  docum ents? 

A Yes . 

Q Is  the  on ly reason  you  cance led  th is  dea l is  because  you  

weren ' t shown the  due  d iligence  docum ents? 

A Yes . 

MR. ROCHELEAU:  Your Honor, I' ll pas s  the  witness . 

THE COURT:  Okay.  Mr. Win te rton , cross? 

MR. WINTERTON:  Give  m e  jus t one  second.   

CROSS-EXAMINATION 

BY MR. WINTERTON:   

Q How are  you , Mr. Soto? 

A Very well.  Thank you . 

Q Am  I pronouncing  the  nam e  righ t? 

A Yes , you  a re . 
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Q Okay.  Thank you .  Okay.  What I would  like  to  do  is , do  you  

know -- 

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q You rece ived  a  copy of the  appra isa l you  tes tified  -- 

A Yes , I be lieve  so . 

Q -- o f the  bu ild ing?  And d id  you  review the  appra isa l? 

A I be lieve  so , yes . 

Q And d id  you  look a t the  appra isa l before  you  m ade  the  offe r? 

A Yes . 

Q Okay.  And do  you  reca ll, does  the  appra isa l te ll you  owned  -- 

A I don ' t -- 

Q -- the  bu ild ing? 

A I don ' t reca ll tha t. 

Q Okay.  Yeah .  Okay.  Would  it surprise  you  if I to ld  you  tha t 

the  bu ild ing  was  in  the  nam e of a  trus t? 

A It wouldn ' t surprise  m e now because  I've  heard  tha t before  -- 

Q Okay. 

A -- a fte r the  fact.   

Q Afte r the  fact? 

A Right. 

Q Do you  th ink tha t's  an  im portan t fact? 

A I don ' t know.   

Q So  who owns  the  bu ild ing , you  don ' t know if tha t's  an  

im portan t factor o r no t? 
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A Yes .  Bu t J ack represen ted  to  m e tha t he  owned the  bu ild ing . 

Q Okay.  So  -- okay.  So  le t' s  go  to  -- you 've  go t a  book there  -- 

Exhib it 3.   

A There 's  two books  here .   

Q There  is .  And there 's  one  of them  tha t s ta rts  with  500 and  

the  o ther one  s ta rts  with  1, 2, and  3, if tha t he lps .   

MR. WINTERTON:  I could  approach  and  m aybe  he lp  you . 

THE WITNESS:  Yes , p lease . 

MR. WINTERTON:  Okay.   

BY MR. WINTERTON:   

Q Okay.  Now Exhib it 3, do  you  have  tha t in  fron t o f you? 

A Yes . 

Q And it says  he re  -- page  8 is  what I'm  looking  a t. 

A Yes . 

Q It' s  ca lled  du ties  owed by a  Nevada  rea l es ta te  licensee .  And 

it ta lks  about -- where  it says  licensee ' s  du ties  owed to  a ll parties .  Do 

you  see  tha t? 

A Yes . 

Q And then  I'm  go ing  to  go  to  paragraph  three .  And it s ays  

here , "to  d isclose  to  each  pa rty to  a  rea l es ta te  transaction  as  practica l -- 

as  soon  as  practica l, a ) any m ateria l in  re levan t fact, da ta , o r in form ation  

which  licensee  knows or with  rea sonable  care  and  d iligence , the  licensee  

should  know about the  property."   

 So  from  your op in ion , do  you  th ink the  licensee  should  know who 

owns  the  prope rty? 
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A Yes . 

Q Okay.  And during  th is  whole  transaction  period , no t a fte r the  

lawsuit was  filed , bu t p rior -- from  when you  withdrew prior to  tha t, d id  

anyone  te ll you  tha t the  property was  owned by a  trus t? 

A No. 

Q Okay.  Now le t' s  go  to  Exhib it 10, which  is  your offe r.  And 

Phil s igned  th is  docum ent?  I m ean  -- 

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q Phil d ra fted  th is  docum ent? 

A I would  a ssum e  tha t he  d id .   

Q Okay.  I jus t wondered  if you  knew.   

A I don ' t know. 

Q Okay.  Who gave  you  th is  docum en t? 

A I don ' t --  

Q Oh, excuse  m e.  I've  go t the  wrong  contract.  No wonder 

you 're  puzzled .  I'm  sorry.  We ' ll go  to  Exhib it 7.  I'm  so rry.  I unders tand  

why you  were  confused .   

 Okay.  Now do  you  know who  drafted  th is  docum ent? 

A I would  a ssum e  tha t it was  Phil. 

Q Okay.  Who gave  th is  to  you  to  review? 

A It was  Ph il. 

Q Okay.  And d id  you  review th is  docum ent prior to  s ign ing  it? 

A Yes . 

Q And d id  you  see  anyth ing  in  there  dea ling  with  a  trus t? 
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A No. 

Q Okay.   

A Well, it s ays  it on  top  though. 

Q What's  tha t? 

A It says  on  top , J ack Gaal, m anaging  m em ber J ack's  Bar and  

Grill, LLC.   

Q Oh, okay.  So  tha t's  who th is  contract, in  your m ind , was  

with? 

A Yes .  J ack Gaa l, yeah . 

Q Okay.  Now when you  were  s ign ing  th is  docum ent, d id  you  

th ink it was  accura te? 

A Did  I th ink it was  accura te?  I m us t have  a t the  tim e  I s igned  

it. 

Q Okay.  And any tim e  until -- from  the  tim e you  s igned  th is  to  

the  tim e  you  withdrew, d id  anyone  te ll you  there  was  an  is sue  regard ing  

the  ownersh ip  of the  land? 

A No. 

Q Okay.  Did  anyone  te ll you  there  was  an  issue  with  

docum ents  because  there 's  an  is sue  with  the  ownersh ip  of the  land? 

A No. 

Q J us t asking  your knowledge .  Do you  know if rea l es ta te  -- 

buying  and  se lling  rea l es ta te  needs  to  be  in  writing  or no t?  Do you  

know tha t? 

A I would  say -- 

MR. ROCHELEAU:  Objection .  He 's  no t -- ob jection , Your 
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Honor. 

THE COURT:  Objection .  Sus ta ined .   

MR. WINTERTON:  Okay.   

BY MR. WINTERTON:   

Q So  I have  a  ques tion , and  I want you  to  look a t the  docum ent, 

because  I'm  trying  to  figure  ou t where  th is  cam e .  Tha t book next to  you , 

yes , the re 's  an  exh ib it 502.  Have  you  seen  th is  docum ent before? 

A I don ' t reca ll s ee ing  th is  docum ent befo re . 

Q Okay.  And do  you  know whose  handwriting  tha t is  on  the  

righ t hand  s ide  of the  page? 

A I don ' t know whose  handwriting  tha t is . 

Q Okay.  Now le t' s  go  back to  Exhib it 9.  I'm  sorry, I'm  having  

you  go  back and  forth .  I'm  jus t trying  to  figure  ou t these  docum ents .  

Now when was  the  firs t tim e  you  saw th is  docum ent with  the  

handwriting  on  the  righ t hand  s ide? 

A That I don ' t reca ll. 

Q Okay.  Do you  know where  you  got it? 

A Which  -- th is  one  I never rece ived .   

Q And you ' re  po in ting  to? 

A I'm  poin ting  to  50 -- 

Q 502.  Okay. 

A 502.  I've  never s een  th is  one  before . 

Q You 've  never seen  tha t one  before .   

A Exhib it 9, tha t one  I rem em ber ge tting  it, p robably from  Phil.  

I'm  not -- I'm  not 100 percent sure . 
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Q Okay.  And, for exam ple , it s ays  copies  of any inspection  

reports  from  loca l governm ent agencie s  a re  in  the  office .  Did  you  go  in  

to  look a t those  reports? 

A No. 

Q Okay.  Did  you  eve r go  in  to  look a t cop ies  of loan  

co lla te ra liza tion? 

A Which  item  is  tha t? 

Q Item  num ber 24. 

A No. 

Q Okay.  Did  you  look a t em ployee 's  typ ica l schedule , item  16? 

A No. 

Q Okay.  Okay.  I want to  go  to  the  brochure  tha t you  rece ived .  

Tha t's  Exhib it 13.  And in  the  m iddle  of the  pages  it says  149.  Okay.  Did  

you  -- now how did  you  rece ive  th is?  Was  it from  an  em a il, you  sa id? 

A I don ' t reca ll. 

Q Do you  know if you  had  rece ived  a  hard  brochure? 

A I rece ived  a  hard  b rochure  with  an  appra isa l o f the  property. 

Q I'm  sorry? 

A I rece ived  the  brochure  with  an  appra isa l o f the  prope rty.   

Q Oh, okay.  Was  the  brochure  like  th is  one? 

A I don ' t reca ll. 

Q Okay. 

A Maybe . 

Q I be lieve  it' s  149 th rough 157.  Yeah .   

A Yeah .  I rece ived  th is , bu t th is  is  no t -- th is  is  no t -- I don ' t 
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know if it was  hard  copy, o r em ail, o r whatever it was .   

Q Okay.  But you  do  reca ll rece iving  a  brochure  with  the  

appra isa l? 

A That was  a  separa te  docum ent, yes . 

Q Yeah .  Okay.  How m any tim es  --  

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q Now how -- when  you  -- the  firs t -- when  was  the  firs t tim e  

you  m et with  J ack? 

A If I rem em ber correctly, the  firs t tim e  I m et with  J ack was  a t 

tha t Sotheby's  p lace  tha t we  went to . 

Q Okay.  It was  Sotheby's .  And then  a fte r tha t, when  was  the  

next tim e  you  saw J ack? 

A The  next tim e  I saw J ack, I went to  vis it the  res tauran t.  He  

actua lly waited  on  m e, bu t he  d idn ' t even  acknowledge  tha t I was  there .  

Q Okay.  Tha t was  a  p re tty busy n igh t? 

A Yeah .  It was  p re tty busy. 

Q Okay.  Do you  know if he  recognized  you? 

A Yes .  Because  then  I had  a  conversa tion  with  h im .  He  sa id , 

yeah , I saw you  the re , bu t I was  rea lly busy. 

Q Oh, okay.  So  he  acknowledged  you , bu t he  was  busy? 

A Yes . 

Q Okay.  You d idn ' t ask to  see  any o ther th ing  or go  through 

records  a t tha t tim e? 

A No. 
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Q I'm  sorry, you  have  to  answer audib ly.  You can ' t shake  your 

head . 

A No. 

THE COURT:  He  sa id  no . 

MR. WINTERTON:  Oh.  I'm  sorry, I d idn ' t hear tha t. 

BY MR. WINTERTON:   

Q Okay.  Now I jus t want to  cla rify.  Mr. Northup  ta lked  about 

trying  to  he lp  you  ge t a  loan? 

A I don ' t reca ll tha t. 

Q Okay.  Do you  know if you  ever went to  Boulder Credit 

Union? 

A I don ' t be lieve  I eve r d id . 

Q Okay.  Now you got your $30,000 back? 

A Yes . 

Q Okay.  And you  have  not sued  for b reach  of contract o r 

anyth ing? 

A No. 

Q Okay.  You went on  and  jus t found  ano ther bus iness , and  

then  m oved on? 

A Yes . 

Q Okay.   

MR. WINTERTON:  I have  no  further ques tions , Your Honor. 

THE COURT:  Thank you .  Redirect.   

MR. ROCHELEAU:  I have  no  m ore  ques tions  for the  witnes s , 

Your Honor.   
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THE COURT:  Okay.  May we excuse  the  witnes s? 

MR. ROCHELEAU:  I'm  sorry? 

THE COURT:  May we excuse  the  witness? 

MR. ROCHELEAU:  You m ay, Your Honor. 

THE COURT:  Mr. Winte rton , m ay we excuse  the  witness? 

MR. WINTERTON:  Yes . 

THE COURT:  All righ t.  Mr. Soto , you  m ay s tep  down, and  

you  a re  excused .   

THE WITNESS:  Thank you . 

THE COURT:  Thank you .  Please  ca ll your next witnes s .   

MS. SAYYAR:  Your Honor, Pla in tiff ca lls  J e ff Nym an to  the  

s tand .   

THE COURT:  Thank you .   

THE CLERK:  Please  ra ise  your righ t hand .   

J EFFREY NYMAN, PLAINTIFF'S  WITNESS, SWORN 

THE CLERK:  Please  s ta te  your nam e fo r the  record  and  spe ll 

your nam e. 

THE WITNESS:  J e ffrey Nym an, J -E-F-F-R-E-Y N-Y-M-A-N. 

THE CLERK:  Thank you . 

THE COURT:  Go ahead , p lease .   

MS. SAYYAR:  Thank you , Your Honor.   

DIRECT EXAMINATION 

BY MS. SAYYAR:   

Q Mr. Nym an, what licenses  do  you  hold  th rough the  Nevada  

Divis ion  of Rea l Es ta te? 
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A A rea l e s ta te  broke r's  license  and  the  bus iness  broker perm it 

license .   

Q Okay.  How long  have  you  he ld  your rea l es ta te  broker's  

license? 

A Twenty-e igh t years . 

Q How long  have  you  he ld  your bus iness  broker license? 

A I be lieve  when it cam e out, I actua lly wrote  the  tes t fo r the  

s ta te , so  I th ink five  years , s ix years .   

Q So  there  was  a  tim e  where  there  wasn ' t actua lly a  separa te  

ca tegory for bus iness  broke r? 

A Correct. 

Q Okay.  And what is  your connection  with  Las  Vegas  101 or LV 

101 a lso  re fe rred  he re  today as  Firs t Choice  or Firs t Choice  Bus iness  

Brokers? 

A I'm  the  owner and  broker. 

Q Okay.  And when was  tha t com pany form ed? 

A I be lieve  it was  2011. 

Q When d id  you  firs t s ta rt acting  as  a  bus iness  broker here  in  

Nevada? 

A In  1994. 

Q Okay.  How big  is  Firs t Choice  with  a ll its  en tities  and  

subs id ia ries? 

A The  Las  Vegas  office  I have  approxim a te ly 24 agents  there , 

and  I franchised  the  com pany in  2005.  And so  I have  about 100 agents  

reporting  to  m e , 20 -- 50 offices  over 20 s ta tes . 
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Q Pre-COVID, be fore  2020, if we  can  rem em ber back tha t fa r, on  

average , how m any bus ines s  sa le s  transactions  would  the  Las  Vegas  

office  handle  to  clos ing  in  an  ave rage  year? 

A Between  100 to  150. 

Q Okay.  I know we 're  no t fa r in , on ly about five  m onths  in to  

2021.  How m any clos ings  has  th is  year seen? 

A I be lieve  the  las t count I saw was  a round 60. 

Q Now there 's  been  som e tes tim ony during  th is  tria l and  

ques tions  in  th is  tria l regard ing  rea l e s ta te  versus  bus ines s  broker, and  

som e equiva lences  -- ques tions  re la ted  to  equiva lencies  be tween  the  

two.  Based  on  your experience  and  your unders tanding , a re  -- is  a  rea l 

es ta te  -- res identia l rea l es ta te  transaction  the  sam e a s  a  bus iness  

brokerage  transaction? 

A No, they're  com ple te ly d iffe ren t.  

Q In  what ways  a re  they gene ra lly d iffe ren t? 

A Well, s im ply put, a  rea l es ta te  agent lis ts  the  house , pu ts  the  

house  in  the  Multip le  Lis ting  Sys tem , waits  for anothe r broker to  se ll it.  

In  bus iness  brokerage , we  lis t the  bus iness , and  we  can ' t advertise  -- we  

can ' t pu t a  s ign  out there  because  of confidentia lity, so  we  have  to  go  --

rea lly jus t do  our bus iness  without le tting  anybody know, especia lly the  

em ployees  tha t we ' re  actua lly se lling  the  bus iness .  So  the  on ly th ing  we  

rea lly have  in  com m on with  a  res identia l agen t is  the  license . There  is  

no th ing  e lse  the  sam e. 

Q What if the  bus ines s  brokerage  transaction  involves  rea l 

es ta te?  Does  tha t in  any way equa te  it to  a  m ore  trad itiona l res identia l 

Gaal000376

mailto:maukele@hawaii.rr.com


 

40 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

rea l es ta te  transaction? 

A No.  No.  We do  quite  a  few dea ls , includ ing  the  property. 

Q And in  what way is  it d iffe ren t when  it' s  a  bus iness  brokerage  

transaction  involving  rea l e s ta te  versus  the  m ore  trad itiona l s ing le  fam ily 

res idence  sa le? 

A Well, it a  com ple te ly d iffe ren t transaction .  We have  a  buyer 

whose  looking  through the  paperwork for due  d iligence .  We have  -- we  

will send  in  the  paperwork to  the  escrow com pany to  check out title .  It' s  

-- we  don ' t have  even  the  sam e fo rm s  tha t a  re s identia l agent has . 

Q Okay.  In  a  bus iness  brokerage  s itua tion , does  Firs t Choice  

ever inves tiga te  the  bus ines s  and  rea l p roperty, and  its  viab ility on  

beha lf o f a  buyer? 

A No.  Actua lly, we 're  specifica lly prohib ited  by NRS 645 to  act 

ou ts ide  our fie ld  of expertis e .  So  we  don ' t engage  in  tha t whatsoever.   

Q So  if a  decis ion  has  to  be  m ade  by the  buyer as  to  the  

viab ility of purchas ing  any one  of your lis tings  th rough Firs t Choice , they 

have  to  do  the ir own due  d iligence? 

A They have  to .  Abso lu te ly.   

Q Are  there  any provis ions  and  agreem ents  tha t Firs t Choice  

provides  tha t re flects  th is  po in t? 

A I'm  sorry? 

Q In  the  lis ting  ag reem ent, in  the  as se t purchase  agreem ent, 

a re  there  te rm s  and  contract te rm s  re la ted  to  th is  p rohib ition  by Firs t 

Choice  Bus iness  Brokers  of inves tiga ting  or ve tting? 

A Som e of the  item s  in  the  agreem ents  s ta te  tha t the  buyer 
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m us t do  the ir own due  d iligence  and  tha t Firs t Choice  is  no t respons ib le  

for any type  of inves tiga tion , and  s trictly up  to  the  se lle r whether to  se ll 

the  bus iness  to  the  buyer, and  up  to  the  buyer whether they want to  

proceed , especia lly if the  books  and  records  don ' t check ou t.  It' s  up  to  

them . 

Q As  a  bus iness  broke r, does  Firs t Choice  Bus iness  Brokerage  

do  any title  reports  o r title  checks  as  pa rt o f its  p rocess? 

A Oh, no . 

Q Okay.  Why no t? 

A We leave  tha t to  the  escrow com pany, title  com pany to  

perform  tha t. 

Q Have  you  ever had  an  ins tance  in  your m any years  o f 

experience  where  a  se lle r includes  rea l p roperty in  the  bus iness  

brokerage  lis ting  and  sa le , bu t it tu rns  ou t title  to  the  rea l p roperty is  in  

the  nam e of the  se lle r's  trus t? 

A Quite  often . 

Q When has  tha t happened  m ost recently? 

A There  was  a  very la rge  g las s  com pany, and  the  transaction  

went th rough, and  then  escrow contacted  us  and  sa id , by the  way, the  

property is  in  a  d iffe ren t nam e, d iffe ren t corpora tion .  We asked  the  

se lle r, and  they sa id , oh , yeah , so rry.  Forgot it.  And so  we  jus t m ade  an  

ad jus tm ent in  e scrow. 

Q Okay.  In  such  ins tances , does  Firs t Choice  Bus iness  Broke r 

ge t a  new lis ting  ag reem ent? 

A Oh, no . 
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Q Why not? 

A Because  we  have  an  agreem ent for -- to  lis t the  bus iness  and  

the  property.  We have  a  purchase  agreem ent and  e scrow is  s im ply 

going  to  m ake  the  -- som e fo rm  of am endm ent o r change  to  m ake  sure  

the  title  is  transfe rred  correctly.   

Q In  such  in s tances , does  Firs t Choice  Bus iness  Broker ge t a  

new asse t purchase  agreem ent of any kind? 

A No, they don ' t.  No. 

Q Okay.  In  a  s itua tion  where  it tu rns  ou t e ither the  rea l 

p roperty or the  bus iness  ope ra tion  is  in  the  nam e of a  trus t, and  it wasn ' t 

found  out, like  in  your g lass  exam ple , un til escrow was  going  through 

th ings , have  you  ever had  the  se lle r use  it a s  an  excuse  to  cla im  the re  is  

no  contract and  back out o f the  dea l except in  th is  case? 

A Not in  28 yea rs .  No . 

Q Okay.  Why do  you  th ink tha t's  never happened  before? 

A Usua lly, if we  find  a  s itua tion  where  we 're  confronted  with  

escrow will ca ll and  say, hey, we  found tha t there 's  a  trus t, because  we  

have  no  access  to  the  trus ts .  It' s  a  s im ple  change  with in  the  escrow 

docum ents  to  m ake  sure  the  trus tee  s igns  it.  But it' s  never happened  

because  norm ally a  se lle r wants  to  se ll the  bus iness .   

Q Have  you  ever had  a  s itua tion  where  a  se lle r has  gone  

through tha t p rocess , and  go t to  the  eve  of clos ing , and  used  it as  an  

excuse  to  say, I'm  not se lling? 

A Never.  No. 

Q Okay.  Under the  Firs t Choice  Bus iness  Broker contracts , the  
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lis ting  ag reem ent, which  we 've  seen  and  is  adm itted  as  Exhib it 10, when  

is  the  com m iss ion  for Firs t Choice  Bus iness  Brokers  earned? 

A Upon acceptance  of the  agreem ent be tween  the  buyer and  

the  se lle r. 

Q Okay.  When can  Firs t Choice  Bus iness  Brokers  dem and tha t 

its  fee  be  pa id? 

A We can , technica lly, dem and  it on  the  spot, technica lly, bu t 

we  usua lly don ' t do  it, a s  a  courte sy, un til the  close  of the  transaction . 

Q Okay.  Now what if an  asse t purchase  agreem ent is  s igned  

and  the  se lle r to rpedoes  the  dea l and  doesn ' t p roduce  due  d iligence  

docum ents?  What about  the  fee  then?  What happens  then? 

A We would  assum e tha t the  se lle r is  in  b reach  of contract and  

under the  te rm s  of the  lis ting  agreem en t, we  wou ld  be  en titled  to  ou r 

fee .   

Q Okay.  What if it was  the  reverse?  Wha t if it was  an  as se t 

purchase  agreem en t, and  it' s  the  buyer who unlawfully kills  the  dea l? 

A We would  not norm ally pursue  the  se lle r; we  would  s im ply 

find  another buyer because  we 're  no t a sking  the  se lle r to  pay us  a  fee  fo r 

do ing  noth ing .  So  for good  public re la tions , we  would  jus t s im ply say, 

okay, le t' s  find  you  another buyer. 

Q Okay.  Now you probably looked  a t it while  you  were  s itting  

here  in  court, bu t ju s t fo r the  record , if you  can  turn  to  Exh ib it 7. 

A Which  book wou ld  tha t be? 

Q The  Pla in tiff' s  book, p lease . 

A Okay.   
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Q And Exhib it 7 is  part o f the  a sse t purchase  agreem ent.  

Obvious ly, the  coun teroffe r is  on  another page , Exhib it 1A is  under tab  9.  

But jus t looking  a t the  asse t purchase  agreem ent. 

A Okay. 

Q Have  you  looked  th rough th is  docum ent as  part o f tria l 

p repara tion? 

A I d id  review it. 

Q Is  there  any re fe rence  to  a  trus t o f any kind  in  th is  docum ent? 

A Not tha t I saw.  No. 

Q Okay.  And looking  a t Exhib it 10, which  is  the  a sse t pu rchase  

agreem ent -- oh , excuse  m e, the  exclus ive  righ t to  se ll lis ting  agreem ent.  

Is  any particu la r tru s t nam ed  in  tha t docum ent? 

A No, it isn ' t. 

Q Okay.  Does  it m atte r -- does  it m a tte r tha t there  is  no  trus t 

iden tified  by nam e in  the  exclus ive  righ t to  se ll lis ting  agreem ent in  

te rm s  of your ob liga tion  and  ab ility to  lis t a  bus iness  for sa le? 

MR. WINTERTON:  I'm  going  to  ob ject to  the  form  of the  

ques tion .  If th is  is  h is  op in ion , tha t's  fine , bu t if he 's  acting  as  an  expert, 

I ob ject.   

THE COURT:  You have  to  rephrase  to  lim it it to  h is  op in ion .   

MS. SAYYAR:  Of course . 

BY MS. SAYYAR:   

Q Based  on  your op in ion  and  your unders tanding  of these  

docum ents , as  the  broker, does  it m atte r whether or no t there 's  no  

form al nam ing  of any particu la r trus t en tity in  a  lis ting  agreem ent? 
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A I would  say not jus t in  m y op in ion  but m y experience .  We  

have  com e across  s itua tions  where  the re  was  a  trus t, and  it was  s im ply 

cleaned  up  in  escrow.  So , no , it doesn ' t m atte r. 

Q When a  party, a  se lle r, s igns  an  exclus ive  righ t to  se ll lis ting  

agreem ent a re  there  te rm s  in  th is  docum ent as  to  wha t capacity or with  

what au thority he  o r she  is  s ign ing? 

A I th ink it' s  very clea r in  the  docum ent tha t the  person  is  

s ta ting  tha t they a re  the  owner of the  bus iness  and  tha t they have  the  

au thority to  en te r in to  th is  ag reem ent.   

Q Is  tha t som eth ing  tha t Firs t Choice  Bus iness  Brokers  re lies  

upon? 

A Absolu te ly.  Yes , it does . 

MS. SAYYAR:  Court's  indulgence .   

[Counse l confe r] 

BY MS. SAYYAR:   

Q In  your experience , Mr. Nym an, is  it unusua l a t a ll fo r a  se lle r 

to  tu rn  over abso lu te ly no  docum ents  and  due  d iligence  a fte r s ign ing  an  

asse t pu rchase  agreem ent? 

A In  m y experience , I've  never actua lly seen  a  se lle r no t tu rn  

over anyth ing .  I've  seen  where  they've  tu rned  over ju s t a  few 

docum ents , bu t never where  they jus t s tonewalled  and  sa id , no , no th ing . 

Q Okay.  

MS. SAYYAR:  Your Honor, pass  the  witness  a t th is  tim e .   

THE COURT:  Okay.  Cross-exam ina tion . 

CROSS-EXAMINATION 
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BY MR. WINTERTON:   

Q How are  you , Mr. Nym an? 

A I'm  good.  Thank you . 

Q Good.  Thank you .  Okay.  Now you tes tified  tha t the  

docum ents  of a  bus iness  broker and  the  docum ents  of a  rea l es ta te  

property transaction  a re  com ple te ly d iffe ren t. 

A Yes , they a re . 

Q Okay.  Le t m e  turn  to  Exhib it num ber 3.   

A Okay. 

Q Okay.  So  tha t s ta tem ent is  no t 100 percent correct; is  it? 

A The  s ta tem ent tha t I m ade  was  tha t the  docum ents  a re  no t 

the  sam e as  a  res identia l pu rchase .  These  a re  the  s ta te  fo rm s .   

Q Correct.  And you  a re  required  to  use  these  form s , whethe r 

it' s  in  a  bus iness  or if it' s  in  a  property sa le? 

A Yes , we  a re . 

Q Okay.  So  there  a re  som e overlapping  tha t the  s ta te  requires? 

A I would  say these  a re  the  on ly two form s , the  du ties  owed 

and  consent to  act --   

Q Okay. 

A -- a re  the  on ly form s  tha t a re  s im ila r to  res identia l.  Other 

than  tha t, no th ing  e lse  is  the  sam e. 

Q Okay.  So  now there 's  a t leas t two docum ents  tha t you  

be lieve? 

A Yes . 

Q Okay.  Could  there  be  m ore  tha t you 're  no t aware  of? 
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A Not tha t I'm  aware  of. 

Q Okay.  Tha t's  a  good  answer. 

A Yeah . 

Q Okay.  Now isn ' t it true  tha t -- and  I'm  going  to  quote  the  

s ta tu te  s ince  you 're  the  broker and  should  know these , the  regula tions  of 

an  agent a re  th ree  m ajor sections .  It' s  NRS 645, 252, 253, 254. 

A Okay. 

Q Okay.  And isn ' t it true  the  du ties  owed fa ll unde r 645.252. 

MS. SAYYAR:  I'm  going  to  ob ject to  the  way the  ques tion  is  

phrased .  Mr. Winte rton  h im se lf ob jected  to  the  fact tha t th is  is  no t an  

expert witness , and  he 's  ca lling  in to  ques tion  item s  of law.   

THE COURT:  You 're  response? 

MS. SAYYAR:  And then  bes t evidence  would  say show h im  

the  s ta tu te .   

THE COURT:  And your response . 

MR. WINTERTON:  Yes .  What it is , is  he  should  know these  

du ties .  This  is  the  NRS tha t ou tlines  the  du ties  of a  rea lto r, and  if he  

doesn ' t know h is  du ties , tha t could  be  a  problem . 

THE COURT:  Well, without showing  h im  the  s ta tu te , you  can  

ta lk to  h im  abou t what it includes  to  te s t h is  -- 

MR. WINTERTON:  Okay. 

THE COURT:  -- veracity and  h is  dem eanor.   

MR. WINTERTON:  Okay.  Thank you , Your Honor. 

BY MR. WINTERTON:   

Q Mr. Nym an, do  you  agree  tha t th is  is  -- tha t Exhib it num ber 3 
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ou tlines  the  du ties  tha t Phil Neuenswander needed  to  do  in  th is  case? 

A Yes . 

Q Okay.  And the  e lem ents  -- oh , le t m e  m ove  on .  Le t' s  go  to  

Exhib it num ber 4, consent to  act.  And th is  is  the  o ther docum ent tha t 

you  were  re fe rring  to , where  you  say there  a re  two docum ents? 

A Yes . 

Q This  a lso  is  used  in  res identia l? 

A Yes , it is . 

Q It is  a lso  used  in  your bus iness  broker? 

A Yes . 

Q Isn ' t it a lso  true  tha t the  requ irem ents  for an  exclus ive  lis ting  

a re  a ll under your bus iness  broker's? 

A I'm  not su re  of the  circum stances  tha t you  would  be  asked  of 

tha t. 

Q It' s  no t a  circum stance .  The  NRS outlines  the  s tanda rds  tha t 

need  to  be  done  to  have  an  exclus ive  lis ting  agreem ent? 

A There 's  a  coup le  of item s  such  as  it m us t have  an  end  da te . 

Q Okay. 

A But there 's  ve ry little , o ther than  tha t. 

Q Okay.  But you  agree  tha t those  e lem en ts  apply to  you? 

A We would  com ply with  the  Rea l Es ta te  Divis ion  requirem ents  

regard ing  the  expira tion  of the  agreem ent, bu t there 's  very little  e ls e  in  

our agreem ents  tha t m atch  anyth ing  with  the  Rea l Es ta te  Divis ion . 

Q Okay.  And the  Rea l Es ta te  Divis ion  ge ts  those  requirem en ts  

from  the  s ta tu te? 
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A Yes . 

Q Okay.  So  you  would  agree  tha t if the  s ta tu te  ou tlines  certa in  

requirem ents , you  a re  to  com ply with  those  requirem ents? 

A We -- abso lu te ly.  We com ply. 

Q Okay.  Now I would  like  to  have  you  turn  to  Exhib it 10.   

A Okay. 

Q Do you  see  the  s igna ture  of the  J ack Gaal Trus t in  th is  

exclus ive  righ t lis ting  agreem ent? 

A No. 

Q Okay.  Do you  know, from  your inves tiga tion  of th is  case , 

whether or no t the  property was  lis ted  under a  trus t? 

MS. SAYYAR:  Your Honor, I'm  going  to  ob ject on ly to  the  

exten t tha t the  ques tion  ca lls , po ten tia lly, fo r work product, po ten tia lly 

ca lls  for a tto rney-clien t p rivileged  com m unica tions  because  he 's  a sking  

for inves tiga tions  re la ted  to  th is  ca se , and  I will ins truct m y clien t no t to  

answer anyth ing  tha t he 's  d iscussed  with  counse l. 

THE COURT:  All righ t.  So  you  need  to  lim it your answer to  

anyth ing  tha t you  d idn ' t d iscuss  with  your a tto rney.   

THE WITNESS:  Okay.  Thank you . 

THE COURT:  All righ t.   

THE WITNESS:  I'm  sorry -- 

THE COURT:  So  you  can  answer.   

THE WITNESS:  Could  you  repea t the  ques tion? 

MR. WINTERTON:  Sure . 

BY MR. WINTERTON:   
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Q I'm  jus t wondering  if you , a t any tim e , p rior -- no t excluding  

what the  J udge  sa id , your a tto rney, d id  you  ever lea rn  tha t the  property 

was  under the  nam e of a  tru s t? 

A Not un til we  were  no tified . 

Q Okay.  And when were  you  notified? 

A I -- when  -- I th ink when Phil Neuenswander to ld  m e he  had  

rece ived  a  le tte r s aying  tha t there  was  a  trus t involved .  We had  never 

heard  of it befo re . 

Q Okay.  And would  tha t have  been  the  le tte r from  an  a tto rney? 

A I be lieve  tha t was  the  le tte r from  you. 

Q Okay.  So  wha t d id  you  do  once  you  learned  tha t an  a tto rney 

had  sen t a  le tte r saying  there 's  a  trus t involved? 

A I th ink -- I be lieve  tha t the  firs t th ing  I d id  was  rea lly jus t find  

out the  circum stances , and  I was  to ld  by Mr. Neuenswander tha t th is  

dea l was  bas ica lly in  breach  because  the  se lle r had  never tu rned  over 

any of the  docum en ts , so  the re  rea lly wasn ' t too  m uch poin t in  be ing  too  

concerned  about it, a s  fa r a s  what am  I go ing  to  inves tiga te  because  to  

m e it was  like , okay, so  le t' s  see  what we  have  to  do .   

Q Did  you  -- 

A I'm  not go ing  to  worry abou t the  trus t. 

Q -- okay.  Sorry, I d idn ' t m ean  to  in te rrup t.  Did  you  te ll Mr. 

Neuenswander tha t we  need  to  co rrect th is  e rro r? 

A I be lieve  by the  tim e  tha t we  rece ived  the  le tte r the  

agreem ent was  a lready in  b reach .  So  I'm  not sure  wha t we  would  be  

correcting  because  he  was  a lready in  b reach .   

Gaal000387

mailto:maukele@hawaii.rr.com


 

51 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q Okay.  Now you ta lked  about tha t what would  -- you  were  

ta lking  about d iffe ren t scenarios  in  your expe rience .  What ad jus tm ents  

would  escrow m ake  when they d iscove red  tha t a  trus t is  involved  -- 

A This  is  -- 

Q -- to  your knowledge? 

A Yeah , th is  is  no t tha t unusua l where  they would  s im ply say -- 

they wou ld  contact tha t o ffice  and  notify us  tha t there  was  a  trus t and  

tha t they were  producing  the  docum ents  where  the  trus tor o r trus tee , 

whoeve r has  to  s ign  it, would  s im ply s ign  the  docum ents  and  close  the  

transaction .  It' s  been  a  ve ry s im ple  s itua tion .   

Q So , I'm  sorry, I'm  trying  to  see  if I can  unders tand  it.  So  

escrow would  crea te  docum ents  fo r the  trus tee  to  s ign? 

A Yes . 

Q Okay.  And do  you  know what those  docum ents  would  be? 

A I be lieve  it' s  a  s im ple  am endm ent or change  of nam e of 

ownersh ip .  I can ' t reca ll the  exact docum ents , bu t it' s  s im p ly to  m ake  

sure  tha t we  correct the  change  of title . 

Q So  they would  try to  take  it ou t o f the  trus t; wou ld  tha t be  it?  

And if you  don ' t know, you  don ' t know.  I'm  jus t trying  to  see  what 

knowledge  you  have .  

A Yeah .  I don ' t be lieve  they would  be  taking  it ou t o f the  trus t.  

I th ink they s im ply have  the  trus tee  s ign  the  docum ents  whether they can  

re lease  or m ake  the  transfe r. 

Q Okay.  So  from  your knowledge , the  trus tee  would  have  to  

s ign? 
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A Yes , I would  a ssum e so . 

Q Okay.   

MR. WINTERTON:  Your Honor, I have  no  furthe r ques tions .   

THE COURT:  Very good.  Redirect.   

MS. SAYYAR:  Yes , Your Honor. 

REDIRECT EXAMINATION 

BY MS. SAYYAR:   

Q Mr. Nym an, s ince  you  firs t lea rned  of J ack's  Place  Bar and  

Grill as  it re la ted  to  Firs t Cho ice  Bus iness  Broke rs , to  th is  day, have  you  

ever seen  a  copy of any a lleged  trus t purported ly re la ted  to  Mr. J ack 

Gaa l? 

A No, I haven ' t. 

Q From  the  firs t tim e  tha t Firs t Choice  Bus iness  Brokers  en te red  

in to  any sort o f con tact with  Mr. Gaa l, to  the  pre sen t day, have  you  eve r 

seen  the  actua l deed  for the  rea l p rope rty in  ques tion? 

A No, I haven ' t. 

MS. SAYYAR:  Court's  indulgence .  One  m om ent.  I need  to  

find  som eth ing .   

[Pause] 

BY MS. SAYYAR:   

Q I would  like  you  to  go  to  Exh ib it 7, the  asse t pu rchase  

agreem ent.  Specifica lly, page  22, paragraph  42.   

A I'm  sorry, what page  was  tha t? 

Q 21, paragraph  42. 

A Oh. 
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Q I'm  sorry, if I m isspoke . 

A Oh.   

Q Are  you  there , s ir? 

A Page  21, paragraph? 

Q 42, clos ing  docum ents . 

A Yes . 

Q Okay.  And th is  has  been  read  before .  "Se lle r w ill de liver to  

buyer a t the  clos ing  of any transfe r, any transfe r o f land  docum ents , b ill 

o f sa le , ass ignm ent of lease , and  such  o ther docum ents , includ ing  

evidence  of co rpora te  au thority as  reasonably required  by the  buye r in  

connection  with  the  sa le ."   

 In  your experience , have  you  ever go tten  to  clos ing , escrow is  

sending  out fina l docum ents  for the  buyer and  se lle r to  s ign  to  trans fe r 

everyth ing , and  a  s e lle r ba lks , and  says , I re fuse  to  s ign? 

A We 've  had  s itua tions  of se lle r's  rem orse , bu t usua lly it' s  over 

som e m inor de ta il tha t --- som etim es  o f a  vehicle , bu t o the r than  tha t, no , 

usua lly the  dea l is  com ple ted . 

MS. SAYYAR:  Pass  the  witness , Your Honor.   

THE COURT:  Mr. Winterton , anyth ing  further?   

MR. WINTERTON:  Noth ing  further, Your Honor. 

THE COURT:  Okay.  May we excuse  the  witnes s  or a llow 

h im , a t leas t to  s tep  down? 

MS. SAYYAR:  Yes , Your Honor.  Subject to  po ten tia l rebutta l 

ch ie f. 

THE COURT:  Okay.  Mr. Nym an, you  m ay s tep  down. 
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THE WITNESS:  Thank you .   

THE COURT:  Is  th is  a  good  tim e  for our a fte rnoon recess? 

MS. SAYYAR:  Yes , Your Honor, because  I be lieve  a fte r 

checking  with  the  Clerk we  m ay be  res ting . 

THE COURT:  Okay.  So  it' s  3:27.  Le t's  g ive  you  a  longer 

break.  3:45, p lease , and  tha t will be  our las t b reak of the  day.  Thank you  

a ll. 

MS. SAYYAR:  One  housekeeping  m atte r.  If we  a re  res ting , 

which  I be lieve  we  a re  m y unders tanding , log is tica lly, is  we  a re  done  for 

the  day.   

MR. WINTERTON:  What it is , is  I was  to ld  -- we  were  trying  

to  coord ina te , and  we  thought we  wou ld  take  these  witnes ses  to  the  end  

of today.  I've  a rranged  for Mr. Northup  to  be  here  firs t th ing  Friday 

m orning . 

THE COURT:  Okay. 

MR. WINTERTON:  And J ack Gaa l is  having  a  p rocedure  

Friday m orning , bu t it' s  a  m inor one , so  we 're  th inking  of having  h im  in  

the  a fte rnoon Friday. 

THE COURT:  Okay. 

MR. WINTERTON:  If we  can  fin ish  bo th  of those  up , I th ink 

we  m ay be  done  with  the  tria l. 

THE COURT:  Good enough.  Tha t would  be  grea t.  So  I' ll 

com e back sooner if you 're  ready to  -- 

MS. SAYYAR:  yes . 

THE COURT:  -- go  ahead  and  recess  fo r the  en tire  day.  And 
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work out with  the  -- we  have  a  fill-in  court cle rk today. 

MS. SAYYAR:  Of course . 

THE COURT:  So  tha t's  a  rea lly hard  job , so  be  kind  to  m y fill 

in , so  tha t she ' ll com e back. 

MR. WINTERTON:  We will. 

MS. SAYYAR:  And I will say your regula r cle rk has  done  

such  an  am azing  job , tha t I very m uch doubt the re 's  any is sues .  I'm  sure  

it' s  go ing  to  be  fine . 

THE COURT:  All o f these  people  a re  the  bes t a t what they do  

in  the  whole  bu ild ing .  So  thanks , guys .  And I'm  here , you  know, 

anytim e you 're  ready to  proceed . 

MS. SAYYAR:  Thank you , Your Honor. 

MR. WINTERTON:  Thank you . 

[Recess  from  3:28 p .m . to  3:41 p .m .] 

THE MARSHAL:  Court is  back in  sess ion .   

THE COURT:  Thank you .  Please  rem ain  sea ted .  Okay, guys .  

So , Pla in tiff, p lease  ca ll your next witness .   

MS. SAYYAR:  Your Honor, Pla in tiff has  no  m ore  witnesses  

for its  ca se-in-ch ie f and  a t th is  po in t in  tim e , Pla in tiff re s ts . 

THE COURT:  Thank you . 

PLAINTIFF RESTS 

THE COURT:  And Defendant a re  you  prepared  to  ca ll your 

firs t witness? 

MR. WINTERTON:  I will tom orrow m orning , Your Honor. 

THE COURT:  Okay.  Well, can  we  m ake  tha t Friday m orning? 
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MR. WINTERTON:  I'm  sorry.  You ' re  righ t.  Friday m orning .  

Yes . 

THE COURT:  Okay.  So  if we  s ta rt a t 10, can  we  eas ily ge t 

done  on  Friday? 

MR. WINTERTON:  I th ink so .  I p lan  on  Mr. Northup  be ing  an  

hour to  an  hour-and-a-ha lf, a llowing  tim e  for cross , and  then  J ack Gaal 

would  be  in  the  a fte rnoon. 

THE COURT:  Good enough.  Okay.  The  Nevada  Dis trict 

J udges  Associa tion  is  virtua l th is  year.  Every Friday from  12 to  1 I'm  

supposed  to  do  tha t, bu t if you  need  tha t tim e , I' ll a sk perm iss ion  to  m iss  

tha t.   

MS. SAYYAR:  We apprecia te  the  offe r, Your Honor.  We ' ll 

know by m id-m orning  or do  you  need  to  ask for perm iss ion  earlie r? 

THE COURT:  No.  No. 

MS. SAYYAR:  Okay.  We ' ll see  how we go . 

THE COURT:  J us t to  be  m indfu l o f m y schedule , if we  can  

accom m odate  it, and  if we  can ' t you  com e firs t.  Okay.   

MR. WINTERTON:  I th ink -- 

MS. SAYYAR:  We 're  very hopefu l -- 

MR. WINTERTON:  -- we  can  -- 

MS. SAYYAR:  -- tha t we  can  fin ish . 

MR. WINTERTON:  Yes .   

MS. SAYYAR:  And a ll portions  of th is  case  by Friday. 

THE COURT:  Grea t.  Okay, guys .  Thank you .  S tay sa fe , s tay 

hea lthy.  You 're  in  the  hom e  s tre tch .  See  you  Friday. 
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MS. SAYYAR:  Thank you  very m uch, Your Honor. 

MR. WINTERTON:  Thank you . 

MS. SAYYAR:  And thank you  to  your s ta ff, aga in .   

[Proceed ings  ad jou rned  a t 3:42 p .m .] 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do  hereby certify tha t I have  tru ly and  correctly transcribed  the   
audio-visua l record ing  of the  proceeding  in  the  above  en titled  case  to  the   
bes t o f m y ab ility.   
   
____________________________________ 
Maukele  Transcribe rs , LLC 
J ess ica  B. Cahill, Transcribe r, CER/CET-708 
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Las  Vegas , Nevada , Friday, J une  4, 2021 

 

[Case  ca lled  a t 10:06 a .m .] 

THE COURT:  Las  Vegas  101 v. J ack Gaal.  Can  I have  

appearances , p lease , s ta rting  firs t with  the  Pla in tiff? 

MS. SAYYAR:  Good m orning , Your Honor.  Ass ly Sayyar on  

beha lf o f the  Pla in tiff.  Also  p resen t today in  the  courtroom  aga in  is  

J e ffrey Nym an and  Phil Neuenswander. 

THE COURT:  Thank you . 

MR. ROCHELEAU:  And Rock Rocheleau  for the  Pla in tiff. 

THE COURT:  Thank you .  Thank you  and  welcom e.   

MR. WINTERTON:  David  Winterton  on  beha lf o f the  

Defendant.  And a lso  in  the  courtroom  I have  Gene  Northup .  He 's  our 

next witness .   

THE COURT:  Very good.  Thank you  and  welcom e.  Okay. 

MR. WINTERTON:  Your Honor, we  do  have  one  issue .  Mr. 

Gaa l had  a  su rg ica l p rocedure  th is  m orning .  We were  hop ing  tha t he  

would  be  good enough to  com e in .  He  is  no t.  He 's  a lso  under 

m edica tion  tha t I'm  concerned  about the  coherency and  h is  ab ility to  

tes tify.   

THE COURT:  Okay. 

MR. WINTERTON:  We know we had  next Thursday 

scheduled .  We have  checked  with  a ll the  doctors  on  h is  p rocedures  and  

th ings  tha t need  to  go  on .  We 've  a lso  checked  with  h im  and  Thursday 

he  will be  ab le  to  be  here  and  com ple te  it.  We  apologize  about tha t. 
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THE COURT:  No problem .  My tria l fo r Monday went o ff 

yes te rday, so  I have  Monday and  Tuesday ava ilab le , if you  would  prefer 

to  fin ish  sooner than  Thursday. 

MR. WINTERTON:  We checked  with  h is  m edica l 

p rofess iona ls , and  he  has  certa in  th ings  on  Monday, Tuesday, and  

Wednesday, and  no th ing  on  Thursday.   

THE COURT:  Okay. 

MR. WINTERTON:  If I find  ou t tha t it' s  opened  up  I could  ca ll 

the  Court and  ca ll counse l and  see .  I don ' t know what the  procedures  

a re  Monday, Tuesday, and  Wednesday. 

THE COURT:  Well, we  have  Thursday a t 1 se t as ide  for the  

tria l.   

MS. SAYYAR:  Yes , Your Honor.  We ' ll wait to  be  hea rd .   

THE COURT:  Okay.  Did  you  have  anyth ing  further? 

MR WINTERTON:  No, I don ' t have  anyth ing . 

THE COURT:  And the  response , p lease . 

MS. SAYYAR:  Your Honor, on  beha lf o f m y clien t we  

rece ived  notice  of th is  change  from  our Wednesday a fte rnoon 

scheduling  when we conferred  before  we  recessed .  The  voicem ail from  

Mr. Winterton 's  o ffice , and  I thank you  for the  courtesy, s ir, a t 4:20 p .m . 

yes te rday.  On beha lf o f m y clien ts , I would  like  to  lodge  an  objection  

and  an  oppos ition  for the  record , Your Honor, if I m ay. 

This  is  no t the  firs t tim e  during  the  course  of d iscovery, 

during  m edia tion , and  in  the  course  of tria l se tting  where  Mr. Gaa l' s  

hea lth  has , a t the  la s t m inute , caused  these  types  of de lays  or 

Gaal000397

mailto:maukele@hawaii.rr.com


 

4 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

rescheduling , and  we 've  been  sym pathe tic, we 've  been  unders tanding , 

bu t a t th is  po in t in  tim e  when we were  presen t for the  s ta tus  conference  

on  May 20th , 2010 [s ic], and  se t a ll these  da tes  and  a ll these  tim es , Mr. 

Winte rton , on  beha lf o f h is  clien t, repre sen ted  tha t o ther than  trea tm ents  

on  May 23rd  and  May 24th , h is  schedule  was  clear, he  wou ld  keep  h is  

schedule  clea r, and  he  would  be  presen t. 

Now there 's  no  requirem ent tha t the  Defendant actua lly 

tes tify, and  absent a  tria l subpoena , there 's  no  requirem ent tha t the  

Defendant actua lly appear in  a  civil ca se .  So  ho ld ing  up  the  tria l when  

we had  a ll an ticipa ted  clos ing  and  fin ish ing  today, m y clien ts  even  m ade  

trave l p lans  and  rea rranged  the ir schedules  for next week in  an ticipa tion  

of those  represen ta tions , they now have  to  undo  those  trave l p lans .   

And we in  no  way cas t aspe rs ions  on  Mr. Winte rton .  I th ink 

he  was  jus t as  in  the  dark a s  we  were , bu t surge ries  have  to  be  

scheduled .  Bloodwork has  to  be  done .  COVID tes ts  have  to  be  done .  If 

Mr. Gaa l knew tha t th is  was  a  tria l day, and  he  knew -- a ll o f us  knew as  

of May 20th , th is  was  go ing  to  be  a  tria l day and  there 's  no  proffe r o f 

p roof from  Mr. Win terton  tha t th is  is  an  em ergent o r em ergency 

s itua tion , tha t m eans  he  chose  to  schedule  it on  th is  day, and  he  e ither 

d idn ' t te ll h is  counse l and/o r he  d idn ' t te ll us  un til the  las t m inute .   

THE COURT:  I was  aware  tha t he  was  having  a  procedure  

th is  m orn ing , and  we 're  on ly ta lking  about a  few days .  I rea lize  there  is  

inconven ience  for the  Pla in tiff and  for tha t I apo logize .  It de lays  ju s tice .  I 

unders tand  tha t.  But the  Defendant is  en titled  if he  wants  to  appea r and  

wants  to  tes tify, to  be  ab le  to  be  h is  bes t.   
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MS. SAYYAR:  I do  unders tand  Your Honor's  ru ling , and  I 

thank you  for a llowing  us  to  m ake  the  record .  I will, however, like  to  

then  ask if we  a re  resum ing  on  Thursday, we  would  not like  th is  to  

happen  a  th ird  tim e .  Absence  -- and  we  unders tand  em ergencies  

happen , bu t I would  ha te  to  ge t he re , m y clien t com es  in  from  Salt Lake , 

everyone  com es  in  and  Wednesday a fte rnoon I aga in  ge t a  vo icem ail 

from  Mr. Winte rton , in  a ll e a rnes tness  s aying , I'm  sorry he  won ' t be  here . 

I know we can ' t fo resee  the  fu ture , bu t I would  like  to  p lace  

on  the  record  tha t if th is  happens  aga in  we  will ask to  proceed , and  we  

will ask the  Court to  revis it the  pending  issue  of sanctions  re la ted  to  

continuances  of th is  kind .   

THE COURT:  I unders tand . 

MS. SAYYAR:  Thank you , Your Honor.   

THE COURT:  Thank you .  Now where  were  we , because  I 

a lways  th ink I rem em ber, and  then  m y notes  jus t say recross  ended  a t 

4:40.   

MR. WINTERTON:  Yes .  They had  res ted  -- 

THE COURT:  Right. 

MR. WINTERTON:  -- so  I was  go ing  to  ca ll m y firs t witness , 

which  is  Mr. Northup .   

THE COURT:  Okay.  Com e on  up , Mr. Northup . 

MR. ROCHELEAU:  Your Honor, we 're  go ing  to  ob ject to  th is  

witness  on  the  bas is  o f NRC 16.1, and  the  requirem ent to  g ive  us  -- 

p rovide  without awaiting  d iscovery reques ts , pa rties  to  a  litiga tion  

m atte r m us t nam e the  nam e  of each  ind ividua l like ly to  have .  They 

Gaal000399

mailto:maukele@hawaii.rr.com


 

6 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

d idn ' t do  it in  the ir in itia l 16.1.  They d idn ' t do  it in  our reques t for 

in te rroga tories  specifica lly asking  for the ir witnesses  in  October of 2019.  

They only added  Mr. Northup  on  the  very las t day.   

THE COURT:  We have  had  the  exclus ionary ru le  invoked .  I' ll 

a sk you  p lease  to  s tep  ou t in  the  ha ll, Mr. Northup .   

MR. ROCHELEAU:  Thank you , Your Honor.  It was  on ly on  

the  very las t day tha t d iscovery was  a llowed -- tha t witnes ses  were  

a llowed to  be  added  on  J anuary 18th , 2020, tha t they added  h is  nam e a t 

the  bo ttom .  So  the  Pla in tiff never go t a  chance  to  -- they had  p len ty of 

opportun ity to  g ive  us  th is  gen tlem an 's  tes tim ony, so  tha t we  could  

schedule  a  depos ition  to  find  out what he 's  go ing  to  be  having  here  

today, so  tha t we 're  no t surprised  and  am bushed , and  then  they added  

h im  on  the  very las t day of the ir d isclosures  when  they had  p len ty o f 

tim e  to  add  h im  before , and  we  would  object to  h is  tes tim ony.   

THE COURT:  He  was  lis ted  on  the  Defendants '  p re tria l 

m em orandum  as  a  witness , bu t you  a re  te lling  m e tha t he  was  firs t 

d isclosed  a fte r the  d iscovery cu to ff? 

MR. ROCHELEAU:  No.  He  was  d isclosed  on  the  very las t day 

of d iscovery cu toff, J anuary 18th , 2020.   

THE COURT:  And the  response , p lease . 

MR. WINTERTON:  Yes .  I do  no t have  the  docum ents  in  fron t 

o f m e to  te ll -- to  de te rm ine  when was  the  firs t tim e  he  was  d isclosed , 

bu t they have  known about h im  the  whole  tim e .  In  fact, th is  Court -- 

THE COURT:  No.  You can ' t a rgue  tha t.  You have  to  fo llow 

the  ru les .   
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MR. WINTERTON:  Then  I would  have  -- okay.  What I would  

like  to  do  is  I would  like  to  -- if we  don ' t have  h im , then  wha t I' ll do  is  I' ll  

-- I would  like  to  see  when  he  was  firs t d isclosed .   

THE COURT:  Take  a  m inute  and  do  tha t, because  Mr. 

Roche leau , I a ssum e he  is  correct in  what he  is  saying .   

MR. WINTERTON:  Uh-huh. 

THE COURT:  So  take  a  m om ent -- 

MR. WINTERTON:  I'm  not doubting  h im .  I jus t haven ' t -- 

THE COURT:  Yeah .   

MR. WINTERTON:  I can ' t reca ll. 

THE COURT:  Because  what I norm ally do  in  th is  s itua tion  is  

cons ider the  a rgum ents  and  a t leas t le t you  m ake  an  o ffe r o f p roof of 

what h is  tes tim ony m ight have  been .  And if he  was  in  fact d isclosed  on  

the  las t, they d idn ' t ge t a  chance  -- 

MR. WINTERTON:  True . 

THE COURT:  -- to  depose  h im .   

MR. WINTERTON:  Well, the  on ly is sue  tha t I have , Your 

Honor, is  he  was  pa rt o f the  se ttlem ent conference  ordered  by the  Court.  

And so  he  was  there .  He  was  presen t.  So  they knew abou t h im  the  

whole  tim e .   

THE COURT:  Tha t doesn ' t -- 

MR. WINTERTON:  Okay. 

THE COURT:  -- sa tis fy the  ru les .   

MR. WINTERTON:  Okay. 

THE COURT:  So  take  a  m inute  and  look a t tha t, p lease .  In  
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fact, le t' s  take  a  five  m inute  recess  -- 

MS. SAYYAR:  Thank you , Your Honor. 

THE COURT:  -- because  I had  tha t o the r hearing  befo re , and  

I' ll com e back fresher.  Thank you . 

[Recess  from  10:14 a .m . to  10:27 a .m .] 

THE COURT:  Thank you .  Please  rem ain  sea ted .  Okay.  Mr. 

Winterton , d id  you  have  a  chance  to  look a t everyth ing? 

MR. WINTERTON:  We d id .  We d id  no t lis t it ea rlie r, so .   

THE COURT:  Okay. 

MR. WINTERTON:  So , I guess  -- 

THE COURT:  I' ll le t you  m ake  an  o ffe r o f p roof of what h is  

tes tim ony would  have  been .   

MR. WINTERTON:  Sure .  Your Honor, bas ica lly what Mr. 

Northup  would  have  tes tified  is  tha t he  and  J ack Gaal had  a  partne rsh ip  

and  have  done  a  work toge ther.  Tha t J ack Gaal ca lled  h im  up  and  sa id , 

hey, cou ld  you  se ll the  prope rty, and  he  sa id , le t m e  bring  Phil 

Neuenswander in .  He  se lls  bus inesses .  We will work toge ther.  We  had  

a  40 pe rcent contingency agreem ent tha t he  would  ge t 40 percent and  

Phil would  ge t 60 percent.  And he  would  a lso  tes tify tha t when  he  

looked  a t the  contract, he  will say he  d idn ' t see  the  in itia l -- he  d idn ' t read  

over the  exclus ive  lis ting  agreem ent.  He  says , when  I looked  over the  

orig ina l contract, I s a id  -- he  will te s tify it d id  no t cover the  rea l p roperty.  

And tha t' s  bas ica lly what he  would  tes tify to . 

So , for u s  it jus t reem phas ize , bu t we ' ll be  us ing  J ack Gaal to  

cover a ll tha t in form ation . 
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THE COURT:  Good enough.  Thank you .  May I see  counse l 

in  the  ha ll?   

MS. SAYYAR:  Yes . 

MR. WINTERTON:  Sure . 

[S idebar a t 10:29 a .m ., ending  a t 10:34 a .m ., no t transcribed] 

THE COURT:  Okay.  So  jus t fo r the  record  we 've  had  a  

co lloquy off the  record  with  counse l, and  we ' ll be  in  reces s  un til next 

Thursday a t 1:00 p .m .  Everybody s tay sa fe  and  hea lthy in  the  m eantim e. 

MS. SAYYAR:  Thank you  very m uch, Your Honor. 

MR. WINTERTON:  Thank you . 

MS. SAYYAR:  And thank you  to  your s ta ff.  Thank you .   

[Proceed ings  ad jou rned  a t 10:34 a .m .] 

 
 
 
 
 
 
 
 
 
 
ATTEST:  I do  hereby certify tha t I have  tru ly and  correctly transcribed  the   
audio-visua l record ing  of the  proceeding  in  the  above  en titled  case  to  the   
bes t o f m y ab ility.   
   
____________________________________ 
Maukele  Transcribe rs , LLC 
J ess ica  B. Cahill, Transcribe r, CER/CET-708 
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Las  Vegas , Nevada , Thursday, J une  10, 2021 

 

[Case  ca lled  a t 1:01 p .m .] 

THE MARSHAL:  Departm ent 27 is  now in  sess ion .  The  

Honorable  J udge  Allf p res id ing .   

THE COURT:  Thank you , everyone .  Please  be  sea ted .  All 

righ t.  So , Mr. Winte rton , your next witness , p lease . 

MR. WINTERTON:  Yes .  I would  like  to  ca ll J ack Gaa l to  the  

s tand . 

THE COURT:  Thank you .  Le t's  take  appearances  firs t.  Firs t 

fo r the  Pla in tiff.   

MS. SAYYAR:  Good m orning , Your Honor.  Ass ly Sayyar on  

beha lf o f the  Pla in tiff.  Also  p resen t here  today is  Mr. Neuenswander.  

Mr. Nym an, unfortuna te ly, could  no t be  here  today.  He  is  p resen ting  a t a  

conference  on  the  eas t coas t and  passes  on  h is  apologies .   

THE COURT:  Thank you . 

MR. ROCHELEAU:  Attorney Rock Rocheleau  fo r the  Pla in tiff. 

THE COURT:  Thank you .  Mr. Winte rton .  

MR. WINTERTON:  David  Winterton  on  beha lf o f the  

Defendants , and  I have  J ack Gaal with  m e, and , a lso , I have  Gene  

Northup .   

THE COURT:  Okay.  Mr. Northup  is  no t a  witnes s , so  he  m ay 

s it in  the  courtroom .  Please  com e  up , Mr. Gaa l.  

THE MARSHAL:  S ir, watch  your s tep  p lease .  S tep  up  to  the  

s tand  and  face  the  Clerk over there  for m e . 
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MR. GAAL:  Okay. 

THE CLERK:  Please  ra ise  your righ t hand .   

J OHN J ACK GAAL, DEFENDANTS'  WITNESS, SWORN 

THE CLERK:  Thank you .  Please  be  sea ted .  And, s ir, w ill you  

p lease  s ta te  and  spe ll your firs t and  las t nam e fo r the  record . 

THE WITNESS:  Well m y lega l nam e is  J ohn , J -O-H-N.  I go  

by J ack, J -A-C-K.  Las t nam e is  Gaa l, G-A-A-L. 

THE CLERK:  Thank you .   

THE COURT:  Go ahead , p lease .   

MR. WINTERTON:  Thank you .   

DIRECT EXAMINATION 

BY MR. WINTERTON:   

Q Okay.  Do you  m ind  if I ca ll you  J ack, fo r the  record? 

A Perfect. 

Q Okay.  Now, J ack, I wonder if you  could  g ive  us  a  brie f 

background on  your work experience  tha t you  have  had .   

A Well, I was  in  cons truction  and  deve lopm ent for the  m os t 

part o f m y life .  High  school and  co llege  days , I was  in  the  fas t food  

bus iness .  I worked  for the  In-N-Out ham burger people .  I ended  up  be ing  

food  and  souvenir m anage r a t two race tracks  in  southern  Californ ia .  

And from  about 2000 to  2010, we  had  a  m obile  food  bus iness .  I re tired  

from  cons truction , in  about 2013, '14, '15, som eth ing  like  tha t.  I s till do  a  

little  b it o f it.  But we  bought the  re s tau ran t -- we  closed  escrow J une  

29th  of 2012.  So  J u ly 1s t, w ill be  about n ine  years .   

Q Okay.  So  le t m e  go  over som e of tha t.  I wonder if you  could  
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e labora te  a  little  b it m ore  about your cons truction  and  tha t type  of 

experience  tha t you  have .   

A Well, cons truction  was  a  lo t o f fun  in  those  days .  I don ' t 

know if it' s  fun  anym ore  with  the  p rice  of m ateria ls .  S tuff' s  go ing  

through the  roof.  But I was  in  it fo r a  long  tim e .  I s ta rted  ou t in  indus tria l 

and  com m ercia l.  I bu ilt a  hom e for m y wife  and  m yse lf overlooking  Lake  

Meade , and  we  got a  lo t o f a tten tion .  Turned  out a  whole  bunch  of 

m oney, so  I go t in to  the  res identia l bus iness .  So  we d id  tha t un til the  

recess ion  h it.  Fortuna te ly, go t ou t o f m os t o f it.  And then  we worked  for 

Sanford  [phone tic] Genera tion  out in  Boulder City bu ild ing  so la r fie lds .  

We d id  everyth ing  except the  fie lds  them selves .   

Q Okay. 

A So  we d id  no t fee l the  recess ion .   

Q Okay.  Good.  Now -- and  you  brie fly touched  on  it.  There  

cam e a  po in t in  tim e  where  you  were  in te res ted  in  acquiring  what is  

known as  J ack's  Place  Bar and  Grill.  You sa id  it was  a round 2012 tha t 

you  acqu ired  tha t? 

A That's  co rrect. 

Q Okay.  And how d id  you  have  it -- when  you  acquired  it, d id  

you  a lso  acquire  the  bu ild ing? 

A We bought the  -- it was  a  grea t loca tion .  My wife  was  the  

on ly one  in  Boulder City tha t saw m y vis ion .  Everyone  e lse  thought I 

was  crazy, okay.  Good loca tion .  We bought the  land , the  bu ild ing , and  

the  bus iness .   

Q Okay. 
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A Okay.  The  bus iness  needed  a  lo t o f work, so  we  kind  of 

doubled  the  s ize  of the  bu ild ing , cleaned  it up , fixed  it up , here  we  a re . 

Q Okay.  Now when it was  se t up , d id  you  have  an  LLC tha t 

owned the  bus iness? 

A That's  how m y a tto rney a t the  tim e  se t it up , yes . 

Q Okay.  And he  pu t the  bu ild ing  in  a  trus t? 

MS. SAYYAR:  Objection .   Ca lls  fo r specula tion .  Lead ing . 

THE COURT:  It is  lead ing .   

MR. WINTERTON:  Okay. 

BY MR. WINTERTON:   

Q What type  of en tity d id  they put the  bu ild ing  in? 

A The  a tto rney tha t I was  us ing  to  se t up  the  LLC, okay, was  

do ing  a ll the  paperwork tha t's  required  for a  new bus ines s , okay.  The  

land  and  the  bu ild ing  jus t au tom atica lly went in to  m y trus t.   

Q Okay.  So  when the  land  and  the  bu ild ing  went in to  the  trus t, 

has  it changed  s ince  tha t tim e  or is  it s till in  the  trus t? 

MS. SAYYAR:  Your Honor, I'm  going  to  ob ject to  the  bes t 

evidence  ru le  a t th is  po in t in  tim e  if they're  go ing  to  te s tify about deeds , 

the  conten ts  o f the  trus t, trus t lis t o f asse ts .  The  bes t evidence  ru le  

would  require  docum ents  to  be  produced  if he ' s  go ing  to  d iscuss  the  

conten ts  o f them . 

THE COURT:  I'm  going  to  overru le  the  ob jection . 

THE WITNESS:  Noth ing  has  changed . 

BY MR. WINTERTON:   

Q Okay.  And the  ownersh ip  of the  bus iness , has  tha t changed  
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s ince  it was  firs t se t up? 

A No, it ha s  no t. 

Q Okay.  Now in  -- the re  cam e  a  po in t in  tim e  -- okay, from  

2012, we 're  go ing  to  m ove  forward  to  2017.  And in  2017, d id  you  reach  a  

po in t in  tim e  tha t you  wanted  to  se ll the  bus iness? 

A That's  co rrect. 

Q I wonder if you  could  te ll us  a  little  b it about tha t?  Why you  

decided? 

A Well, I had  pre tty m uch gotten  ou t o f the  cons truction  

bus iness  and  res tau ran ts  can  be  tough .  I wasn ' t ge tting  younger and  m y 

wife  and  I kind  of agreed  tha t we  should  -- it' s  tim e  to  do  som eth ing  

d iffe ren t.  So  I ca lled  Gene  Northup  who we had  been  doing  rea l e s ta te  

dea ls  toge ther for a  long  tim e, 20 som e  years , p robably, 25 years .  I don ' t 

know.  I s a id , Gene , here 's  what we  want to  do ,  okay. 

Q Okay. 

A So  tha t's  how I s ta rted . 

Q Okay.  So  you  decided  to  se ll and  put it on  the  m arke t, so  you  

ca lled  your friend  Gene .  And d id  you  m eet with  Gene  or what happened  

next? 

A Well, I'm  sure  Gene  and  I m et, and  I gave  h im  a  tour o f the  

facility, and  he  sa id , I need  to  h ire  a  bus iness  -- 

MS. SAYYAR:  Object, Your Honor, to  the  exten t it' s  ca lling  

for hearsay. 

THE COURT:  I th ink it' s  s till founda tiona l a t th is  po in t.  

Overru led . 
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MS. SAYYAR:  Thank you , Your Honor. 

THE WITNESS:  I m et with  Gene , gave  h im  a  tou r, and  we  

ta lked  th ings  over, and  I had  an  appra isa l upgraded , because  like  I sa id  

earlie r we  had  added  about 50 percent o f the  square  foo tage  to  the  

bu ild ing , p lus  som e  im provem ents  ou t back.  The  who le  backyard  was  

d irt, and  you  don ' t want d irt a round a  res tauran t.  So  tha t's  a ll concre te  

and  a  new shed  out there .  

So  we  got the  new appra isa l, and  Gene  sa id , I'm  not qua lified  

to  se ll a  bus iness .  I sa id , well, go  find  som eone  tha t's  qua lified  to  se ll a  

bus iness .   

BY MR. WINTERTON:   

Q Okay.  And so  d id  Mr. -- Gene  go  ahead  and  find  som eone? 

A Yes . 

Q And who was  tha t ind ividua l? 

A It was  Ph il from , what is  it, Firs t Choice .   

Q Okay.  And what happened  next?  Did  you  m eet Phil?  Did  

you  ca ll -- 

A I th ink we  m et -- I m et Phil once  or twice  a t Gene 's  o ffice .  

Gene  put toge ther a  pre tty fancy b rochure  for u s  and  Phil went to  work 

and  got an  offe r a  while  la te r, ha lf a  year la te r. 

Q Okay.   

A Three  m onths , four m onths . 

Q Okay.  What I would  like  to  do  is  I'm  going  to  break it down.  

Do you  reca ll where  your firs t m ee ting  was  with  Phil? 

A Gene 's  o ffice . 
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Q Okay. 

A At the  Dis trict. 

Q Okay.  And do  you  reca ll what was  d iscussed  there? 

A To s ta rt ta lking  about Phil and  the  whole  dea l. 

Q Okay.  Did  Phil ask you  any ques tions , like , who  owns  wha t, 

where  when  ? 

A No, we  jus t ta lked  about square  foo tage  and  what I though t 

va lues  were  is  the  bes t o f m y reco llection .   

Q Okay.  And then  Phil le ft a fte r the  m eeting .  He  got a ll the  

in form ation  he  needed  a t tha t tim e , and  then  d id  he  -- and  then  d id  the  

m eeting  end  or anyth ing  e lse  you  reca ll? 

A Well, I reca ll m ee ting  with  Phil and  Gene  in  Gene 's  o ffice  two 

tim es , I be lieve , nea r the  s ta rt. 

Q Okay. 

A That's  the  bes t o f m y reco llection . 

Q Okay.  And the  second tim e you  m e t, is  tha t when  you  s igned  

the  lis ting  agreem ent with  Ph il? 

A I would  say yes . 

Q Okay. 

A That's  an  assum ption  is  it was  a  couple  days  ago .   

Q Okay.  What I would  like  to  do  is  go  to  -- in  fron t o f you  the re  

a re  a  couple  o f books .  And one  of them  has  go t Exhib it num ber 10.   

A Okay. 

Q Okay.  Before  I ta lk about Exhib it num ber 10, I jus t want to  

ask you  a  few ques tions .  When you  were  m eeting  with  Phil, d id  you  eve r 
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g ive  any fa lse  in form ation  to  Phil? 

A No. 

Q Did  you  withhold  any inform ation  from  Phil tha t the  he  a sked  

for? 

A To m y knowledge , no . 

Q Did  Phil ask you  about the  ownersh ip? 

MS. SAYYAR:  Your Honor, lead ing . 

MR. WINTERTON:  I' ll withdraw tha t ques tion .   

BY MR. WINTERTON:   

Q Did  the  represen ta tives  from  Firs t Choice  m ake  an  inquiry a s  

to  how the  properties  were  owned? 

A No. 

Q Now in  fron t o f you  we  have  a  book -- o r Exhib it 10 is  the  

exclus ive  righ t to  se ll lis ting  agreem ent.  And th is  has  been  adm itted  in to  

evidence .  So  have  you  seen  th is  before? 

A Yes . 

Q Okay.  Now in  th is  agreem ent does  it say anyth ing  about a  

trus t? 

A No. 

Q Okay.  Who drafted  th is  agreem en t? 

A I'm  assum ing  som eone  from  Firs t Choice . 

Q Okay.  Did  you  draft th is  agreem ent? 

A No. 

Q Do you  know who p rovided  the  in form a tion  tha t' s  in  it?  For 

exam ple , J ack Gaa l, m anaging  m em ber.  Do you  know where  tha t 
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in form ation  cam e from ? 

A It could  have  com e from  one  of our m eetings . 

Q Okay.  Now you a re  -- a re  you  or a re  you  not the  m anager of 

J ack's  Place  Bar and  Grill? 

A Yes . 

Q Okay.  Yes , you  a re  or yes , you 're  no t a  m anage r? 

A Well, I have  a  gene ra l m anager tha t runs  it day to  day, bu t 

I'm  the  owner and  the  m anaging  partner.  My wife  pre tty m uch s tays  ou t 

o f the  dea l. 

Q Okay.   

A So  I guess  the  answer to  your ques tion  is  yes . 

Q Okay.  Now what I would  like  to  do  is  Exhib it 10, and  go  to  

the  very bo ttom  in  the  m iddle , and  it says , page  35.  Okay.  Is  there  

anywhere  in  th is  ag reem ent where  you  s igned  as  the  trus tee  of the  trus t? 

A No. 

Q Okay.  Is  tha t your s igna ture  tha t's  one-th ird  of the  way 

down? 

A What page  a re  we  on  now? 

Q The  sam e page .   

A Sam e page? 

Q Exhib it 10, a t the  bo ttom  of the  page  it says  35.  It' s  the  las t 

page  of Exhib it 10.   

A Yes . 

Q Okay.  And were  you  s ign ing  th is  a s  the  m anager of J ack's  

Place  Bar and  Grill, LLC? 
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MS. SAYYAR:  Objection .  Leading . 

THE COURT:  Overru led . 

BY MR. WINTERTON:   

Q You can  answer. 

A Well, it s ays  here  J ack's  Place  Bar and  Grill, LLC, J ack Gaa l, 

m anaging  partner.  So  tha t's  m y s igna ture  on  top  of it. 

Q Okay.  What was  -- what's  your unders tanding  when it' s  

s igned  like  tha t? 

A I'm  s ign ing  for the  LLC. 

Q Okay.  Now why d id  you  h ire  Phil o r Firs t Choice? 

A He had  the  proper license , and  Gene  and  I bo th  agreed  tha t 

he  was  the  righ t guy. 

Q Okay.  Did  you  -- were  you  counting  on  h is  expertis e  to  as s is t 

you? 

A Very de fin ite ly. 

Q Okay.   

A In  the  cons truction  bus iness , if you  need  a  p lum ber, you  h ire  

a  p lum ber.  If you 're  se lling  a  bus iness , you  h ire  the  bus iness  guy to  se ll 

it fo r you . 

Q Okay.  So  you  re lied  upon h im  to  prepare  the  lis ting  

agreem ent? 

A Yes . 

Q Okay.  Now what I would  like  to  do  is  on  Exhib it 10, and  if 

you  look a t the  bo ttom  where  it says  pages , I want you  to  go  to  page  32.  

And a t the  very -- a lm os t the  very bo ttom  it says  parce l num ber, and  it 
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has  a  num ber.  Do you  see  tha t? 

A On the  righ t s ide  there? 

Q The  le ft s ide . 

A Oh, the  parce l num ber.  Yes . 

Q Okay.  Did  you  provide  tha t parce l num ber to  Ph il? 

A Not to  m y knowledge , no . 

Q Okay.  Okay.  Now there  cam e a  po in t in  tim e  where  you  had  

an  appra isa l on  the  property; is  tha t correct? 

A We had  one  before  we  bought it in  2012, and  then  we  

upgraded  it towards  the  end  of 2017. 

Q Okay.  Could  I ge t you  -- there 's  anothe r book up  there .  And 

in  tha t o ther book -- 

A I've  on ly go t one  book. 

THE COURT:  Yeah , there  -- I'm  not sure  if the  second one  is  

up  here .  I have  a  s econd one .   

[Court and  Cle rk confer] 

THE COURT:  Okay.  So , Mr. Winte rton , could  you  p lease  

approach?   

MR. WINTERTON:  Can  I com e up?   

THE WITNESS:  Thank you .   

BY MR. WINTERTON:   

Q Okay.  What I would  like  to  do  is  tu rn  to  page  511 -- o r Exh ib it 

511.   

A Okay. 

Q Okay.  What is  th is  docum ent? 
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A This  is  the  upda ted  appra isa l. 

Q Okay.  And th is  is  the  one  tha t you  were  re fe rring  to  tha t you  

had  obta ined? 

A Yes . 

Q And what is  the  da te  of tha t -- th is  appra isa l? 

MS. SAYYAR:  I would  like  to  ob ject, Your Honor, to  the  

exten t tha t he ' s  looking  a t the  docum ent.  The  docum ent has  no t been  

adm itted  in to  evidence .   

THE COURT:  It hasn ' t been  adm itted .   

MR. WINTERTON:  Okay. 

THE COURT:  You have  to  tes t h is  m em ory another way. 

MR. WINTERTON:  Okay.  I' ll withdraw the  ques tion  and  ge t it 

adm itted . 

BY MR. WINTERTON:   

Q I wonder if you  could  take  a  m inute  and  review th is  appra isa l 

to  m ake  sure  tha t th is  is  a  true  and  correct copy of the  appra isa l.   

[Witness  reviews  docum ent] 

A Yeah .  This  is  it. 

Q And you  pa id  fo r th is  appra isa l to  be  done? 

A Yes , I d id . 

Q And th is  is  the  appra isa l tha t you  re lied  upon in  th is  ca se? 

A Yes . 

MR. WINTERTON:  Your Honor, we  would  m ove  for the  

adm iss ion  of Exhib it 511. 

MS. SAYYAR:  Your Honor, we 're  go ing  to  reaffirm  our 
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ob jection  before .  This  appra isa l was  no t crea ted  by th is  w itness .  This  

appra isa l was  crea ted  by a  licensed  appra isa l [s ic].  It' s  da ted  well before  

any of the  acts  and  incidents  tha t a re  involved  in  th is  contract case .  It 

wasn ' t p repared  for th is  m atte r.  It is  unproper [s ic] expert tes tim ony.  It 

is  hearsay.  It is  specula tion .  It is  unauthentica ted .  This  witness  lacks  the  

persona l knowledge  to  gran t foundation  as  to  why or how th is  is  even  

re levan t to  th is  case , Your Honor.  So  we  will re sum e our p rior ob jection . 

THE COURT:  And your response , p lease . 

MR. WINTERTON:  Yes , Your Honor.  Firs t o f a ll, th is  is  part 

o f the  case  because  they tes tified  about an  appra isa l.  Ph il' s  tes tified  

about an  appra isa l and  tha t it was  used  in  th is  case , and  tha t's  how they 

cam e up  in  the ir lis ting  agreem ent to  lis t it a t $700,000.   

Num ber two is  if he  h ires  som eone  to  do  the  appra isa l and  

th is  is  what they g ive  h im , and  he  uses  it in  th is  case , he  re lies  upon  it, 

we 're  no t asking  for expert tes tim ony.  This  is  ju s t a  docum ent tha t I 

have .  This  is  what I used .  This  is  part o f the  contract, and  tha t m ee ts  the  

ru les  tha t it cou ld  be  adm itted  a t th is  tim e . 

THE COURT:  Okay. 

MR. WINTERTON:  And it' s  tes tified  as  a  true  and  accura te  

copy. 

THE COURT:  Objection  is  overru led .  Exhib it 511 will be  

adm itted . 

[Defendants '  Exhib it 511 adm itted  in to  evidence] 

MS. SAYYAR:  Your Honor, m ay I m ake  one  o ther proffe r o f 

evidence  in  response  to  h is  com m ent about -- 
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THE COURT:  You m ay. 

MS. SAYYAR:  -- Ph il does , jus t fo r the  record? 

Mr. Winterton 's  a rgum ent tha t Mr. Neuenswander sa id  tha t 

he  used  th is  appra isa l was  no t pu t in  evidence .  Those  were  ques tions  

Mr. Winte rton  asked , bu t Mr. Neuenswander d id  no t answer them  the  

way Mr. Winte rton  is  cla im ing  tha t he  d id .  There  is  no  evidence  in  the  

record  curren tly tha t th is  app ra isa l was  used  by anyone , no r is  there  any 

foundation  or evidence  in  the  reco rd  as  to  when  or how anyone  saw it, a t 

what da te .  With  tha t unders tanding , thank you , Your Honor.   

THE COURT:  Okay.  Go ahead , p lease . 

BY MR. WINTERTON:   

Q Okay.  Have  you  -- so , Mr. Gaa l, what was  the  da te  of th is  

report? 

THE WITNESS:  Can  I answer tha t now? 

THE COURT:  You can .   

THE WITNESS:  J une  23rd  o f '17. 

BY MR. WINTERTON:   

Q And what was  the  -- who was  the  en tity or person  tha t it was  

prepared  for? 

A It was  prepared  for m e.  It s ays  J ohn  A. Gaa l and  Katherine  B. 

Gaa l, trus tees  of the  J ohn  A. Gaa l Fam ily Trus t da ted  such  and  such . 

Q Okay.  And so  it was  prepared  as  -- on  your beha lf as  trus tees  

of the  tru s t? 

A That wha t it says  on  page  1.  

Q Okay.  Now there  cam e a  po in t in  tim e  tha t you  wanted  to  
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se ll the  bu ild ing  and  how d id  th is  appra isa l a ffect what you  were  go ing  

to  se ll the  bu ild ing  for? 

A Well, I never wanted  to  jus t s e ll the  bu ild ing .   

Q Okay. 

A I a lways  wanted  to  se ll the  land , the  bu ild ing , and  the  

bus iness .  I d id  no t want to  be  a  landlord . 

Q Okay.  So  how d id  th is  appra isa l a ffect in  de te rm ining  the  

price  of the  bus ines s  and  the  land? 

A I th ink it was  an  upda ted  num ber from  the  guy tha t d id  the  

one  in  2012.  He  added  som e dolla rs  in  there  fo r the  extra  square  foo tage  

of the  im provem ents  -- 

Q Okay.   

A -- upgrades , e t ce te ra . 

Q And I wonder if you  could  tu rn  to  page  3 of Exhib it 511.  And 

what is  your unders tanding  tha t the  appra ise r de te rm ined  the  va lue  of 

the  bu ild ing  and  land? 

A It looks  it was  715,000. 

Q Okay.  And d id  you  use  tha t figure  to  de te rm ine  how m uch to  

se ll the  bu ild ing  for? 

A I'm  sure  it en te red  in to  part o f the  form ula . 

Q Okay.   

A The  se lle r a lways  th inks  it' s  low. 

Q Okay.  So  now you ta lked  -- you  te s tified  tha t you  ta lked  to  

Mr. Northup  a round Septem ber/October of 2017? 

A Sounds  about righ t. 
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Q Okay.  So  if I go  from  J une  to  October, th is  appra isa l is  on ly 

about fou r m onths  o ld? 

A Four or five . 

Q Okay.  Now a t one  poin t in  tim e  do  you  know if th is  appra isa l 

was  g iven  to  Phil Neuenswander? 

A I'm  assum ing  it was . 

Q Okay.  Did  you  g ive  it to  Gene  Northup  to  g ive  it to  Phil 

Neuenswander? 

MS. SAYYAR:  Objection .  Leading .   

THE COURT:  Sus ta ined . 

MR. WINTERTON:  Okay. 

BY MR. WINTERTON:   

Q Do you  know -- okay.  Do you  know how it could  have  gotten  

to  Mr. Neuenswander -- 

MS. SAYYAR:  Ca lls  for specula tion .  Lack of persona l 

knowledge . 

THE COURT:  It' s  a  yes  or no  -- hang  on .  Do you  know?  It 

ca lls  for a  yes  or no  answer.  Ove rru led .   

THE WITNESS:  What was  the  ques tion  aga in? 

BY MR. WINTERTON:   

Q Do you  know how the  appra isa l could  have  gone  to  Phil 

Neuenswander? 

THE COURT:  It' s  yes  or no . 

THE WITNESS:  No. 

THE COURT:  Okay. 

Gaal000422

mailto:maukele@hawaii.rr.com


 

20 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

BY MR. WINTERTON:   

Q Okay.  Okay.  I want to  go  back to  another docum ent.  It' s  on  

page  521.  And have  you  seen  th is  docum ent be fore? 

A I'm  assum ing  I have .  I don ' t reca ll specifica lly. 

Q Okay.  Is  th is  the  one  where  it says , tax fu ll?  Are  we  on  the  

sam e page? 

A Tax fu ll.   

Q Do you  have  any idea  what th is  is ? 

A Well, it' s  from  the  Assessor' s  Office , obvious ly.  Giving  you  

som e va lues . 

Q Okay.   

MR. WINTERTON:  Your Honor, what I would  like  to  do  a t th is  

tim e  is  a sk tha t the  Court take  jud icia l no tice  of a  tax record  tha t is  da ted  

2/13/18, which  is  p rin ted  out and  provided  from  the  tax records .  Under 

the  NRS 47.150, tha t says  the  Court can  take  jud icia l no tice , if reques ted  

by a  party, and  supplied  with  the  necessary in fo rm ation , which  is  the  

in form ation  of the  tax reco rd , which  the  Court can  a lso  go  back and  

check back in  2013, '18 as  to  the  owner of the  property.  We  would  ju s t 

like  to  take  jud icia l no tice  aga in  tha t the  owner of the  property was  J ohn  

A. Fam ily -- J ohn  A. Gaa l Fam ily Trus t da ted  May 9th , 1995. 

THE COURT:  Your response , p lease . 

MS. SAYYAR:  Your Honor, our ob jection  to  Your Honor 

taking  jud icia l no tice  of 521, is  th is  does  no t appear to  be  in  any way 

certified  or the re 's  no  way to  confirm  based  on  the  webs ite  address  a t 

the  bo ttom  tha t th is , a ) is  a  com ple te  docum ent; b ) who  prin ted  it ou t, 
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and  c) tha t it actua lly cam e from  the  Assessor's  webs ite .  I'm  sure , Your 

Honor, m any of us  a re  fam ilia r w ith  what Asses sor webs ite  prin tou ts  

look like .  I don ' t th ink I've  ever s een  one  tha t looks  like  th is , bu t Your 

Honor can , o f course , use  your d iscre tion .   

THE COURT:  Well, I haven ' t reviewed it because  it ha sn ' t 

been  adm itted .  But if you  -- you ' ll have  to  lay m ore  founda tion  for it, if 

you  want to  ge t it in  th rough h im . 

MR. WINTERTON:  Okay.  I'm  not asking  to  have  it adm itted . 

THE COURT:  Oh, I see . 

MR. WINTERTON:  I'm  jus t a sking  to  take  jud icia l no tice  of 

the  ownersh ip . 

THE COURT:  But how do  I know tha t it' s  correct?   

MR. WINTERTON:  The  b igges t th ing  is  if you  provide  the  

in form ation  to  the  Court, and  it can  be  read ily subs tan tia ted , which  is  

go ing  to  the  Assessor's  Office , you  can  take  jud icia l no tice  of it. 

THE COURT:  I'm  going  to  decline . 

MR. WINTERTON:  Okay.  Okay. 

THE COURT:  And it is  d iscre tionary, ce rta in ly, under NRS 

47.150. 

MR. WINTERTON:  Correct.  Okay. 

BY MR. WINTERTON:   

Q Now wha t I wou ld  like  to  do  is  to  go  to  -- there 's  a  book 

there , Exhib it 7, o r I m ean  book, and  it' s  go t Exh ib it 7 to  it.  Okay.  Are  

you  there? 

A Yes . 
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Q Okay.   

A I'm  sorry. 

Q No problem .  Now under 7, is  th is  the  asse t pu rchase  

agreem ent tha t was  presen ted  to  you? 

A Yes . 

Q And is  there  anywhere  in  th is  agreem ent where  it ta lks  about 

the  J ack Gaal Fam ily Trus t? 

A No. 

Q Okay.  And on  th is  page , under where  it says  3B, it s ays , 

$700,000.  Do you  see  tha t? 

A Yes .   

Q Okay.  And then  what does  it say, righ t across  from  tha t in  

the  handwriting? 

A "Bank loan  on  rea l es ta te ."   

Q Okay.  What is  your unders tanding  of the  700 and  the  bank 

loan  on  rea l e s ta te? 

A Well if the  land  and  build ing  was  appra ised  a t $715,000, and  

we 're  a sking  for $700,000, tha t's  neve r go ing  to  happen . 

Q Why? 

A Well, you  can ' t borrow 95 p lus  percent.  Who 's  go ing  to  loan  

it to  you? 

Q Okay.  And le t' s  go  over to  Exhib it num ber 6.  And one-th ird  

of the  way down it says , the  purchase  price , and  then  it says  the  dea l 

s tructure  will be  payable  a s  fo llows:  $30,000 earnes t m oney depos it, 

$700,000 bank loan  on  the  rea l p roperty.  So  what is  your unders tanding  

Gaal000425

mailto:maukele@hawaii.rr.com


 

23 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

under the  am endm ent how the  rea l p roperty was  to  be  finances? 

A Well, you  got 700,000 of the  m illion  was  go ing  to  be  a  bank 

loan . 

Q Okay.  And, aga in , you  had  the  sam e concern  tha t can  you  

finance  95 to  100 percent.  Have  you  done  a  lo t o f financing  throughout 

your career in  bu ild ing  and  th ings  like  tha t? 

A I'm  not a  CPA o r an  accountan t, bu t I unders tand  financing . 

Q Okay.  And have  you  ever ob ta ined  100 percent loan  on  any 

of your p ro jects? 

A I wish .   

Q Okay.  Have  you  ever -- 

A The  answer is  no , I'm  sorry. 

Q Yeah .  Have  you  ever ob ta ined  a  95 pe rcent loan  to  va lue  on  

any of your pro jects? 

A No. 

Q Okay.  What is  your unders tanding  regard ing  loans  fo r 

com m ercia l versus  res identia l con ten ts? 

A Well m y unders tanding  is  tha t, you  know, depending  on  the  

tim e  period , they're  go ing  to  loan  m aybe  as  m uch as  80 percent, never 

any m ore  -- 

Q Okay. 

A -- to  m y knowledge . 

Q Okay.  Now did  you  g ive  re fe rences  to  try to  he lp  Mr. Soto  to  

ge t financing  on  the  property? 

A He ca lled  the  Boulder Dam  Credit Union .  I thought he  was  
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go ing  to  vis it the  cred it un ion , bu t he  m ade  one  or two phone  ca lls  to  m y 

knowledge  and  ta lked  to  som e loan  officers  without a  very favorab le  

response  from  wha t I lea rned . 

Q Okay.  And you 've  a  re la tionsh ip  with  Boulder Dam  Credit 

Union? 

A I've  been  doing  a ll the ir cons truction  and  m ain tenance  from  

1995, and  we 've  go t a  p ro ject go ing  righ t now, bu t I've  tu rned  it over to  

som e o ther people . 

Q So  if you  fe lt if anyone  could  do  it, they could  have  done  it 

fo r you? 

MS. SAYYAR:  Objection .  Leading . 

MR. WINTERTON:  I' ll withdraw. 

THE COURT:  Objection  sus ta ined .  

MR. WINTERTON:  Thank you . 

BY MR. WINTERTON:   

Q What was  your be lie f about how Boulder Credit Union  cou ld  

he lp  h im ? 

A Well, I th ink Gene  and  I thought they would  be  the  bes t s ince  

the  rea l es ta te  was  righ t in  downtown Boulder City.  And if they couldn ' t 

he lp  h is  cause , no  one  e lse  probably could . 

Q Okay.  Now there  cam e a  po in t in  tim e  tha t a  sa le  took p lace  

where  -- no t a  sa le , bu t a  con tract -- le t m e  see  if I can  find  it here .  Okay.  

I wonder if I could  ge t you  to  tu rn  to  Exhib it 9.  Okay.  Have  you  seen  th is  

docum ent before? 

A Yes . 
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Q From  your unders tanding , what is  it? 

A It was  a  lis t o f reques ts  o r dem ands  from  the  po ten tia l buyer. 

Q Okay.  And is  th is  handwriting  your handwriting?  For 

exam ple  -- 

A I th ink -- I th ink -- 

Q Oh, go  ahead . 

A I th ink Gene  and  I could  have  m et and  put it toge ther.  I th ink 

tha t's  Gene 's  handwriting .   

Q Okay.  And then , for exam ple , num ber 2 is  crossed  out.  You 

and  Gene  toge ther, he  crossed  tha t ou t o r d id  you  cros s  it ou t? 

A We had  a lready provided  tha t s tu ff. 

Q Oh, okay.   

A That's  m y reco llection . 

Q Okay.  How about num ber 3, copy of invoices  fo r expenses  

cla im ed on  profit and  loss  s ta tem ent?  Do you  reca ll tha t? 

A I th ink a ll the  s tuff tha t was  crossed  out had  a lready been  

provided .   

Q Okay.  Okay.  Now le t' s  go  down to  the  very bo ttom  where  it 

says , copies  of unem ploym ent cla im s  and  experience  record , and  it says  

none .  Why d id  you  put none? 

A Because  a t the  tim e  we d idn ' t have  any unem ploym ent 

cla im s .   

Q Okay.  And so  you  went th rough each  one  of these  and  

eva lua ted  to  ge t these  docum ents  for the  buyer; is  tha t correct? 

A That's  m y reco llection .  
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Q And then  d id  you  ga ther som e docum ents? 

A We ga thered  as  m uch of the  in form ation  tha t we  could . 

Q Okay.  And what d id  you  do  with  it? 

A I would  say 100 percent o f the  tim e  they went to  Gene , and  

Gene  passed  them  on  to  Phil. 

Q Okay.  Now there  was  a  po in t in  tim e  where  the re  was  an  

issue  regard ing  whether or no t the  trus t was  pa rt o f the  pu rchase  

agreem ent.  Do you  reca ll tha t? 

A Yeah , there  was  conversa tion  about tha t. 

Q Okay.  And was  the re  -- do  you  have  knowledge  as  to  

whether or no t there  was  a  reques t to  have  th ings  fixed  up? 

A I'm  sure  there  was , because  we  found quite  a  few m is takes  in  

m y opin ion  or Gene 's  op in ion . 

Q Okay.  Did  you  wan t to  have  those  e rro rs  corrected? 

A My recollection  is  yes . 

Q And d id  you  ever -- d id  Firs t Choice  eve r ge t back to  you  with  

the  corrections  tha t you  wanted? 

MS. SAYYAR:  Objection .  Assum es  facts  no t in  evidence . 

THE COURT:  Overru led .  You can  answer. 

THE WITNESS:  No. 

MR. WINTERTON:  Your Honor, I have  no  furthe r ques tions .   

THE COURT:  Cross -exam ina tion , p lease . 

MS. SAYYAR:  Thank you , Your Honor.   

CROSS-EXAMINATION 

BY MS. SAYYAR:   
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Q Good afte rnoon , Mr. Gaa l.  My nam e is  Ass ly Sayyar.  I 

represen t the  Pla in tiff a long  with  Mr. Roche leau  in  th is  case .  I have  jus t a  

few fo llow-up  ques tions  to  your tes tim ony.   

 Now you  a re  a  trus tee  of the  J ohn  A. Gaa l Fam ily Trus t, co rrect? 

A Yes . 

Q And you  own tha t trus t?  Tha t's  your tru s t, correct? 

A I'm  a  co-trus tee  with  m y wife . 

Q And you 've  represen ted  tha t tha t's  your trus t, and  you  own 

it? 

A My wife  and  I own it, yes . 

MS. SAYYAR:  Your Honor, we 're  go ing  to  have  to  pub lish  a  

depos ition .  May I approach? 

THE COURT:  Give  us  the  nam e and  da te .   

MS. SAYYAR:  It is  in  the  m atte r o f Las  Vegas  101, Inc. v. J ack 

Gaal.  This  is  the  depos ition  o f J ack Gaal da ted  October 1, 2020. 

THE COURT:  Any objection  to  the  publica tion  of Mr. Gaa l's  

depos ition? 

MR. WINTERTON:  I'm  sorry. 

THE COURT:  Any objection  to  the  publica tion  of Mr. Gaa l's  

depos ition? 

MR. WINTERTON:  No objection , Your Honor. 

THE COURT:  Okay.  Ms . Sayyar, if you ' ll approach? 

MS. SAYYAR:  Of course , Your Honor.  Thank you  ve ry m uch.  

Here  you  a re , Mr. Gaa l. 

THE WITNESS:  Thank you .   
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BY MS. SAYYAR:   

Q Mr. Gaa l, you  were  deposed  in  th is  case , correct? 

A Yes . 

Q I would  like  you , and  I would  like  to  d irect the  Court to  page  

13 of th is  depos ition  transcrip t.  Beginning  on  line  22 and  ending  on  line  

25. 

"Q Do you  own a  trus t? 

"A Yes . 

"Q What is  the  nam e o f the  trus t? 

"A The  J ohn  A. Gaa l Fam ily Trus t." 

A I'm  sorry, what page  a re  we  on? 

Q Page  13. 

A I'm  sorry.  Thank you .  Got it.  

Q Line  22 to  25, which  I have  jus t read  in .  Now your wife 's  

nam e is  no t pa rt o f the  nam e of the  tru s t, correct? 

A No. 

Q And it' s  your te s tim ony tha t in  2017, you  wanted  to  se ll the  

whole  dea l, land , bus iness , bu ild ing  opera tion , eve ryth ing , correct? 

A Yes . 

Q Okay.  And isn ' t it true  tha t you  were  the  on ly one  tha t 

needed  to  au thorize  tha t sa le  and  lis ting , correct? 

A Correct, because  the  trus t had  noth ing  to  do  with  it.   

Q But you  wanted  to  se ll the  land? 

A The  dea l was  land , bu ild ing , and  bus iness , yes . 

Q Okay.  And isn ' t true  tha t you  accepted  Mr. Soto 's  o ffe r to  
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purchase  the  land , the  bu ild ing , and  the  bus ines s  in  2018? 

A We thought tha t's  what we  were  s ign ing , bu t there 's  no th ing  

lis ted  on  both  docum ents  tha t m en tion  the  trus t. 

Q But it lis ts  the  land , the  bu ild ing , and  the  bus iness , correct? 

A I don ' t -- 

Q It' s  a  yes  or no  answer. 

A I don ' t have  tha t in  fron t o f m e.  Yes . 

Q Yes? 

A I'm  assum ing  yes . 

Q Shall we  look a t the  docum ent.  Can  you  p lease  tu rn  to  

Exhib it 6, fo r exam ple?   

A What page  a re  we  on  now? 

Q Exhib it.  We 're  no  longer in  the  depos ition , s ir.  I'm  so rry for 

the  confus ion .  You ' re  in  the  b inde rs  now.   

MS. SAYYAR:  I'm  going  to  approach , Your Honor. 

THE WITNESS:  Back in  the  b inder?   

THE COURT:  Give  h im  a  chance  firs t.  Hang on .  Give  h im  a  

chance . 

MS. SAYYAR:  Okay.  Thank you , Your Honor. 

THE WITNESS:  Are  we  in  th is  one , the  witness  copy? 

THE COURT:  It' s  -- on  the  fron t it s ays  Pla in tiff' s  exhib its , and  

they're  num bered  1 th rough 29. 

THE WITNESS:  Oh, here  we  a re .  Got it.  Wrong one .  Okay.  

I'm  on  Exhib it -- page  14. 

BY MS. SAYYAR:   
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Q Yes , s ir. 

A Okay. 

Q Does  tha t re fresh  your reco llection? 

A I've  seen  it be fore .  I've  s igned  it.  Yes . 

Q And so  you  accepted  an  offe r from  Mr. Soto  to  se ll the  land , 

the  bu ild ing , and  the  bus iness  ope ra tions? 

A Yes . 

[Counse l confe r] 

MS. SAYYAR:  Pass  the  witness , Your Honor. 

THE COURT:  Thank you .  Redirect, p lea se .   

REDIRECT EXAMINATION 

BY MR. WINTERTON:   

Q J ohn , how m any people  does  it take  to  s ign  -- to  au thorize  an  

action  on  beha lf o f the  trus t? 

MS. SAYYAR:  I'm  going  to  ob ject to  bes t evidence  ru le , Your 

Honor.  We don ' t have  any trus t docum ents , even  d isclosed  in  d iscovery, 

le t a lone  proposed  in  evidence . 

THE COURT:  I'm  going  to  a llow h im  to  answer it, bu t tha t 

will a ffect the  weight o f h is  tes tim ony. 

MS. SAYYAR:  Thank you , Your Honor. 

THE WITNESS:  The  trus t has  to  be  s igned  by two of us .  

We 're  bo th  tru s tees , m y wife  and  m yse lf.   

BY MR. WINTERTON:   

Q So  to  au thorize  any action  on  the  trus t, what two people  have  

to  s ign? 
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A Whatever docum en t we 're  looking  a t. 

Q Oh, I m ean , what -- the  nam e of the  two people  tha t have  to  

s ign? 

A Oh, J ohn  A. Gaa l and  Kathe rine  B. Gaal. 

Q Okay.  And in  th is  whole  transaction , was  there  any 

paperwork g iven  to  you  to  have  those  two people  s ign  any docum ents? 

A No. 

MR. WINTERTON:  No furthe r ques tions , Your Honor. 

THE COURT:  Okay.  Any recross? 

MS. SAYYAR:  Your Honor, we  a re  go ing  to  go  back to  Mr. 

Gaa l's  depos ition , if he  could . 

RECROSS-EXAMINATION 

BY MS. SAYYAR:   

Q So  look in  the  depos ition , Mr. Gaa l, no t in  the  b inder.  We 're  

go ing  to  go  to  page  18. 

THE COURT:  He 's  there . 

BY MS. SAYYAR:   

Q Okay.   

A Alm ost there .  Okay.  Thank you . 

MS. SAYYAR:  We 're  go ing  to  read , Your Honor, from  line  13 

to  line  25. 

BY MS. SAYYAR:   

Q "Q When you  lis ted  J ack's  p lace  for s a le , who needed  to  

au thorize  the  lis ting? 

"A I d id . 

Gaal000434

mailto:maukele@hawaii.rr.com


 

32 
Maukele  Transcribers , LLC, Em ail: m aukele@hawaii.rr.com  / Tel: (808)298-8633 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

"Q Anyone  e lse? 

"A No. 

"Q Were  you  au thorized  to  transact the  lis ting  agreem ent on  

beha lf o f the  trus t? 

"A No. 

"Q Were  you  au thorized  to  transact the  lis ting  agreem ent on  

beha lf o f the  LLC? 

"A I'm  assum ing  yes . 

"Q Why weren ' t you  au thorized  with  the  trus t? 

"A I have  no  idea ." 

MS. SAYYAR:  No further ques tions , Your Honor.   

THE COURT:  Okay. 

MR. WINTERTON:  No furthe r ques tions . 

THE COURT:  All righ t.  May we excuse  the  witness?  Mr. 

Winterton , m ay we excuse  the  witness? 

MR. WINTERTON:  Oh, I'm  sorry.  Yes .   

THE COURT:  S ir, you  m ay s tep  down.  Defendant, p lease  ca ll 

your next witness . 

MR. WINTERTON:  Phil Neuenswander. 

THE COURT:  Okay.  Mr. Neuenswander, you 're  -- he ' s  

a lready been  sworn . 

THE CLERK:  Oh, okay. 

THE COURT:  You 're  under the  sam e oa th  you  took 

previous ly.  There 's  no  reason  to  reswear you . 

THE WITNESS:  Okay. 
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PHILIP NEUENSWANDER, DEFENDANT'S WITNESS, PREVIOUSLY 

SWORN 

THE COURT:  Go ahead , p lease . 

MR. WINTERTON:  Thank you . 

DIRECT EXAMINATION 

BY MR. WINTERTON:   

Q I can  s till ca ll you , Phil. 

A Please .  Sure .   

Q Yes .  Thank you , Ph il.  Okay.  Ph il, isn ' t it true  tha t you  

rece ived  a  copy of th is  appra isa l tha t was  adm itted  in  Exhib it 511? 

A Yes . 

Q And isn ' t it true  it was  before  the  tim e  period  of the  offe r by 

Mr. Soto? 

A Yes . 

Q Okay.  I wonde r if I could  have  you  turn  to  Exhib it 14, and  it 

will say page  209.  Okay.  And have  you  seen  th is  docum ent before? 

A Yes . 

Q Okay.  All righ t.  This  is  one  of your docum ents  tha t you  

produced  in  th is  ca se ; isn ' t tha t co rrect? 

A Yes . 

Q And does  th is  look like  a  true  and  accura te  copy of an  em ail 

be tween  you  and  Mr. Northup? 

A Yes . 

MR. WINTERTON:  Your Honor, we  would  m ove  for 

adm iss ion  of Exhib it 14, page  209. 
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THE COURT:  Any objection? 

MS. SAYYAR:  Your Honor, I'm  assum ing  th is  will com e in  as  

14C, and  it' s  on ly -- excuse  m e, 14E; is  tha t correct, jus t fo r m y reco rds , 

Mr. Winterton? 

MR. WINTERTON:  Yes . 

MS. SAYYAR:  No objection , Your Honor, fo r 14E com ing  in  

page  209, D195. 

THE COURT:  Thank you .  It will be  adm itted . 

[Defendant's  Exhib it 14E adm itted  in to  evidence] 

[Court and  Cle rk confer] 

BY MR. WINTERTON:   

Q Now isn ' t it true  tha t on  J anuary 5th , 2018 --  

MR. WINTERTON:  S trike  tha t. 

BY MR. WINTERTON:   

Q On J anuary 4th , 2018, a t 4:03, you  rece ived  a  copy of th is  

appra isa l from  Mr. Northup? 

A Yes . 

Q Okay.  And then  you  took tha t appra isa l, and  you  forwarded  

it on  to  Angel Soto  on  the  5th? 

A Yes . 

Q Okay.  And isn ' t it true  tha t the  appra isa l lis ted  who the  

owner of the  property was? 

A Yes , it lis ted  J ack Gaa l's  nam e. 

Q Let's  have  you  turn  to  511.  Okay.  And it says  J ohn  A -- it 

says  it was  prepared  for J ohn  A. Gaa l and  Kathe rine  B. Gaa l, trus tees  of 
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the  J ohn  A. Gaa l Fam ily Trus t; isn ' t tha t correct? 

A Yes . 

Q Did  you  m ake  any e ffort to  change  the  docum ents  now tha t  

there  was  no  ques tion  you  knew tha t the  trus t owned the  p roperty? 

A I had  no  reason  to .  J ack represen ted  h im se lf as  the  

au thorized  se lle r over, and  over, and  over aga in .   

Q Okay.  So  you  fe lt like  there  was  no  need? 

A Well, like  I sa id , the re 's  a  pos ition  of trus t tha t takes  p lace  

be tween  clien ts , and  he  sa id  in  h is  depos ition , he  sa id  he  was  the  

au thorized  se lle r.   

Q Okay.  Now -- 

A It even  says  h is  nam e righ t there  on  the  firs t line .   

Q So  when  you  crea ted  the  purchase  agreem ent a fte r tha t, why 

d idn ' t you  use  J ohn  A. Gaa l Fam ily Trus t, and  then  the  trus tee 's  nam e? 

A That was  never an  is sue  un til he  decided  not to  tu rn  over the  

due  d iligence  docum ents , and  then  tha t was  an  issue .  

Q Okay.  So  once  it was  an  is sue , why d idn ' t you  correct it? 

A Because  they were  asking  fo r a  new contract, which  would  

have  g iven  them  the  backdoor to  exit the  curren t contract tha t he  had  

a lready s igned . 

Q So  with  the  new contract in  the  form  of -- the  s tandard  

Gelbar [phonetic] fo rm  to  se ll rea l es ta te? 

A No.  The re  was  no  new contract needed .  As  s ta ted  before , 

any e rrors  tha t wou ld  have  been  there  would  have  been  handled  in  

escrow, bu t we  never go t to  tha t po in t because  the  docum ents  were  
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never supplied . 

Q Okay. 

A Due  d iligence  docum ents .  We d idn ' t ge t to  tha t po in t. 

Q So , Mr. Gaa l tes tified  tha t he  re lied  upon your 

profess iona lism , why don ' t you  fee l like  you  needed  to  have  the  p roperty 

party lis ted? 

A I d id  a  grea t job  for h im .  Tha t's  a  hard  th ing  to  se ll, a  sports  

bar without s lo ts .  He  accepted  an  agreem ent and  re fused  to  coope ra te .   

Q No, the  ques tion  I a sked  is  why d id  you  not fee l like  you  

needed  to  correct it? 

A Because  aga in  and  aga in , and  as  witnessed  on  a ll the  

paperwork, he  s igned  as  the  au thorized  se lle r.   

Q Okay.  And in  your -- 

A And persona lly gua ran teed  it. 

Q Okay.  And d id  you  s ign  anywhere  on  beha lf o f the  tru s t tha t 

he  was  the  au thorized  s igne r on  beha lf o f the  tru s t? 

A I've  a lready answered  the  ques tion .  No.  He  s igned  a s  the  

au thorized  se lle r over and  over aga in .   

MR. WINTERTON:  I have  no  further ques tions , Your Honor. 

THE COURT:  Thank you .  And cros s-exam ina tion  

MS. SAYYAR:  No ques tions , Your Honor.   

THE COURT:  Okay.  S ir, you  m ay s tep  down.   

THE WITNESS:  Thank you . 

THE COURT:  Defendant, p lease  ca ll your next witnes s .   

MR. WINTERTON:  Your Honor, we  res t a t th is  po in t.  We 
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have  no  furthe r witnesses . 

DEFENDANT RESTS 

THE COURT:  Thank you .  Pla in tiff, do  you  have  a  rebutta l 

case? 

MS. SAYYAR:  Pla in tiff does  no t have  a  rebutta l case .   

THE COURT:  Okay.  So  tha t concludes  the  presen ta tion  of 

evidence .  It' s  2:00.  If I g ive  you  a  reces s , will you  be  ready to  a rgue  th is  

a fte rnoon? 

MS. SAYYAR:  On beha lf o f Pla in tiff, ye s , Your Honor.  We 

hope  we  can  fin ish  today. 

THE COURT:  Thank you . 

MR. WINTERTON:  On beha lf o f the  Defendant, we  a lso  will 

be  ready. 

THE COURT:  All righ t.  Ten , 15, 20 m inutes?  How long  do  

you  a ll want?   

MS. SAYYAR:  Ten  m inutes , Your Honor. 

THE COURT:  Mr. Winte rton . 

MR. WINTERTON:  Okay.  I'm  looking  a t m y clien ts  to  s ee .  

I'm  sorry. 

THE COURT:  Thank you .  All righ t.   

MR. WINTERTON:  Ten  m inu tes  is  fine . 

THE COURT:  You know, we 've  go t a  b igger crew today, and  I 

can ' t le t you  guys  in  the  back ye t, so  le t' s  m ake  it 2:15 jus t to  be  sa fe .  

Thank you . 

MS. SAYYAR:  Thank you , Your Honor. 
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THE COURT:  Court will be  in  recess  un til 2:15. 

[Recess  from  2:01 pm . to  2:15 p .m .] 

THE MARSHAL:  Court is  back in  sess ion .   

THE COURT:  Please  rem ain  sea ted .  Pla in tiff, a re  you  ready 

to  a rgue? 

MS. SAYYAR:  Yes , Your Honor.   

PLAINTIFF'S  CLOSING ARGUMENT 

MS. SAYYAR:  Afte r hearing  the  evidence  presen ted , Pla in tiff 

m us t adm it we  a re  no  m ore  en ligh tened  today than  we  were  a t the  

beginning  of tria l as  to  why th is  dea l d idn ' t close .  Why th is  dea l fe ll 

th rough.  We have  a  lo t o f s to ries  tha t have  changed  over tim e , bo th  

th rough litiga tion , during  d iscovery, and  now he re  a t tria l a s  to  what, and  

who, and  why.   

We 've  had  a  lo t o f s ilence  and  a  lo t o f th ings  no t p roduced , 

no t in  the  record , and  we  a re  le ft with  tes tim ony of as sum ptions  and  

be lie fs , bu t ve ry little  evidence  from  the  Defense .  No deed , no  Mrs . Gaa l, 

no  trus t, no t a  lo t o f evidence  in  support o f any of the  a lleged  defenses .  

And it m akes  sense  tha t there 's  no t a  lo t o f evidence  because  the  

defenses  have  sh ifted  over tim e .   

Going  back to  Mr. Winte rton 's  firs t February 22nd , 2018, 

le tte r to  Phil in  th is  case , Exhib it 22, where  he  represen ted  one  of the  

unnam ed  trus tees  and  a rgued  tha t the  trus t owned the  bus iness , no t the  

rea l p roperty.  Then  we  have  a  subsequent le tte r a  day la te r saying  

docum ents  will be  produced .  And then  here  a t tria l, we  have  a  whole  

d iffe ren t theory as  to  what is  go ing  on  and  why it' s  go ing  on .   
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So  we  a re  s till in  the  dark.  And so  wha t we  a re  le ft w ith  is  

the  contracts , Your Honor.  We are  le ft with  contracts  tha t a re  adm itted  

in to  evidence , s igned  by Mr. Gaa l.  We a lso  have  s igna ture s  of Mrs . Gaa l 

on  Exhib it -- what was  it, Your Honor?  Le t m e  jus t -- 

THE COURT:  14A. 

MS. SAYYAR:  14A is  the  em ail.  But, a lso , in  Exhib it 13 -- 

13F, we  a lso  have  Mrs . Gaa l's  s igna tu re .  And we have  key provis ions  in  

the  lis ting  agreem ent, which  we 've  looked  a t, ad  nauseum , paragraph  6, 

paragraph  8, 11, 13C, 14, 19, 20, 26, 29, 31, 35, 40, 41, and  key provis ions  

in  the  as se t pu rchase  agreem ent, 21, 20, 37, 40, 42, 47, 51, 52, 56, 61, 62, 

65, and  68. 

And what a ll o f th is  com es  down to , Your Honor, is  tha t Mr. 

Gaa l wanted  to  se ll the  whole  dea l, the  rea l p roperty, the  bus iness , the  

bu ild ing , and  he  cam e to  Firs t Cho ice , and  he  s igned  docum ent a fte r 

docum ent saying  I'm  the  owner, I want to  se ll.  And the  law supports  

find ing  h im , ind ividua lly, and  h is  com pany liab le  for b reach  of those  

docum ents .  And I want to  ta lk a  little  b it about the  law, because  we 've  

a rgued  the  facts , and  we 've  gone  over these  ag reem ents  repea ted ly, 

Your Honor.   

And I'm  looking  a t, fo r exam ple , the  U.S . Fide lity and  

Guaranty Co v. Reno  Electric Works  case , 43 Nev. 191.  It' s  a  1919 case .  

It' s  s till va lid , because  it s tands  for the  very s im ple  p ropos ition  the  

parties  m ay adopt a  writing  -- written  contract, and  thus  m ake  it b ind ing  

as  though form ally executed  by both , without s ign ing  it, s im ply by the ir 

conduct.  S im ply by o ther s ign ing  action  and  pe rform ance .   
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We a lso  have  m ore  case  law on  th is  po in t and  the  Nevada  

Suprem e Court has  looked  to  the  is sue  of when  som eone  s igns , d id  they 

write  com m a agent, com m a m anag ing  m em ber, no  com m a, som e o ther 

title .   

And we have  the  case , s till good  law, from  1866,  Gillig , G-I-L-

L-I-G v. Lake  Big le r Road  Co , where  the  Suprem e Court sa id  it will be  

agreed  tha t no  precise  form  of words  is  required  to  be  used  in  the  

s igna ture .  Tha t eve ry word  m us t have  an  e ffect, if poss ib le , and  tha t the  

in ten tion  m us t be  co llected  from  the  whole  ins trum ent taken  toge ther.  

And tha t' s  on  page  22 of tha t decis ion .   

The  Court goes  on  to  say, quote , "whether the  in ten tion  to  

b ind  the  principa l is  apparen t on  the  face  of an  ins trum ent, is  a  ques tion  

which  m us t be  de te rm ined  by the  peculia r facts  o f each  case  cons idered  

in  the  ligh t o f p ractica l ph ilo sophy.  For the  law is  p reem inently a  

practica l science .  It dea ls  w ith  the  transactions  of m an  as  it finds  them , 

and  judges  of h is  m otives  and  purposes  no t by som e m etaphys ica l o r 

specula tive  theories , bu t by those  ph ilo sophica l p rincipa ls , which  a re  

drawn from  his  da ily action  or conduct." 

Tha t case  wen t on  to  say tha t because  there  had  been  -- it 

was  d iscuss ing  evidence  about what au thority had  been  gran ted  a  

person  who s igned .  And in  tha t ca se , the  defense  actua lly pu t forth  

docum ents  tha t sa id , here ' s  a  p iece  of paper tha t sa id  he  can ' t s ign .  He  

doesn ' t have  the  au thority.  We don ' t have  tha t here .  We don ' t have  a  

trus t; we  don ' t have  any o ther trus tee .  We have  noth ing  tha t actua lly 

es tab lishes  Mrs . Gaa l is  a  trus tee .  
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And so  we  com e to  the  law in  1997, Suprem e Court o f 

Nevada  case , Grea t Am erican  Insu rance  Co v. Genera l Builders , Inc., 113 

Nev. 346.  And th is  is  the  s tandard , and  we  have  m et it, Your Honor.  A 

party cla im ing  appa ren t au thority of an  agent as  a  bas is  for contract 

form ation  m us t p rove , 1) tha t he  subjective ly be lieved  tha t the  agen t had  

au thority to  act for the  principa l; and , 2) tha t h is  subjective  be lie f in  the  

agent's  au thority was  ob jective ly reasonable . 

Now you  have  heard  extens ive ly from  Mr. Neuenswander, 

and  we 've  gone  through a  hos t o f docum ents  s igned  by Mr. Gaa l, 

ou tward  action , ou tward  express ions  o f h is  in ten tion , even  docum ents  

s igned  by Mrs . Gaa l, showing  the ir in ten t to  se ll the  bu ild ing , the  land , 

and  the  bus iness  opera tions .  It is  es tab lished , I th ink, by cred ib le  

evidence  by the  docum ents  and  the  tes tim ony we 've  p resen ted  tha t m y 

clien t had  a  subjective  reasonable  be lie f tha t they were  dea ling  with  the  

au thorized  person .  I m ean , who com es  to  se ll land  tha t isn ' t there 's  

un less  there  is  a  fraud .  And there ' s  no  fraud  he re .  Th is  is  a  ques tion  of 

apparen t au thority. 

Now as  for the  second e lem ent tha t h is  sub jective  be lie f and  

the  agen t's  au thority was  ob jective ly reasonable , I've  a lready -- d id  a  

laundry lis t o f how m any p laces  in  the  contracts  Mr. Gaa l aga in  and  

aga in  s igned , yeah , I'm  the  one .  I'm  the  one .  I have  consen t.  I have  

au thority.  No th ird-party approva l is  necessary.  No th ird-party consent 

is  necessary.  We can  read  them  if you  would  like , bu t I'm  trying  to  

shorten  these  proceedings , no t lengthen  them , Your Honor, and  I'm  sure  

you 've  looked  a t them . 
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So  the  ques tion  now turns  on  was  it ob jective ly reasonab le  

for Firs t Choice  to  re ly on  th is?  And based  on  the  m eetings  tha t Mr. 

Neuenswander had  and  the  tes tim ony of Angel Soto , who h im se lf 

tes tified , and  he  has  no  dog  in  th is  figh t.  He 's  unbiased .  He 's  no t 

cla im ing  he 's  owed anyth ing .  He 's  like , yeah , J ack sa id , yeah , I ta lked  

m y wife  a round.  We 're  good .  We 're  s e lling .  We 're  go ing  forward .  

Where  was  there  the  ind ica tion?   

And then  we have  even  Mr. Winte rton  te lling  Mr. 

Neuenswander a fte r he  m et with  h im  in  person  on  Februa ry 23rd , you 're  

righ t.  J ack's  go t to  produce  docum ents  or he 's  go ing  to  be  in  breach .  

And then  we  have  Mr. Winterton 's  le tte r saying , we ' re  go ing  to  ge t you  

docum ents .  The  problem  is , no  docum ents  cam e. 

So  what we  have  here , Your Honor, is  we  have  a ll o f the  

e lem ents  of b reach  of contract es tab lished .  A va lid  contract exis ts .  Mr. 

Gaa l had  the  apparen t au tho rity to  s ign  on  beha lf o f the  LLC and  the  

trus t.  Mrs . Gaa l further ind ica ted  her consent, and  we  have  s igna tu res  to  

prove  it.  And Mr. Gaa l persona lly guaran teed  perform ance  under bo th  

agreem ents .  The  Pla in tiff pe rform ed or is  excused  from  pe rform ance .   

Firs t Cho ice  found  a  buyer.  Firs t Choice  found  Angel So to .  

Angel So to  tes tified , I had  cash  and  asse ts  p len ty to  pu rchase  for th is  

bus iness .  The  Defendant breached  the  te rm s  of the  contract.  No 

docum ents  were  provided . 

There  was  som e tes tim ony today tha t Mr. Gaa l sa id  he  had  

provided  -- he  had  g iven  docum en ts  to  Mr. Northup .  Where  a re  they, 

Your Honor?  Where  a re  they in  d iscovery?  We looked  a t the  on ly 
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docum ents  tha t were  provided .  Those  handwritten  no tes  tha t were  part 

o f som e of the  subsections  of Exhib it 13.  And those  were  provided  

m onths  before  the  due  d iligence  period  began , and  tha t was  it.  And the  

Pla in tiff was  dam aged  as  a  resu lt.  And we 've  had  the  tes tim ony from  m y 

clien t regard ing  dam ages  and  the  dam ages '  ca lcu la tions , which  we ' ll 

double  check. 

Now Mr. Winte rton , s ince  the  beginning  of th is  case , has  

po in ted  to  NRS 645.320, saying  hold  on , wait a  m inute .  The  lis ting  

agreem ent doesn ' t com ply with  th is , therefore , you 're  ou t o f luck.  You 

d id  a ll th is  work, you 're  ou t o f luck.  The  requirem ents  of the  s ta tu te  on  

Subsection  4 say, quote , "Be  s igned  by both  the  clien t o r h is  o r her 

au thorized  rep resen ta tive  and  the  broke r or h is  o r he  au thorized  

represen ta tive .   

As  the  case  law I ju s t cited  to , Your Honor, po in ts  ou t, Mr. 

Gaa l had  apparen t au thority.  We jus tifiab ly re lied  on  tha t apparen t 

au thority and  h is  m ultip le  represen ta tions  of tha t apparen t au thority.  

Therefore , he  e ither s igned  as  h im se lf, which  he  d id , because  he  

persona lly guaran teed  perfo rm ance  and  paym ent of fees , and  he  s igned  

as  the  au thorized  represen ta tive  of, as  Mr. Gaa l pu t it today, the  whole  

dea l, bu ild ing , opera tions , land . 

And it' s  very in te res ting  tha t NRS 645.320 doesn ' t say owner.  

It says  clien t.  Clien t is  defined  in  the  s ta tu te , in  NRS 645.009.  And  in  tha t 

one , Your Honor, it says  clien t m eans  a  person  who has  en te red  in to  a  

brokerage  agreem ent with  a  broke r or p roperty m anagem ent agreem ent 

with  the  broker.  Nowhere  does  it say owner.   
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Now the  newes t th rus t o f Defendants '  defenses  brought up  

in  tria l is  tha t som ehow Mr. Neuenswander should  have  m agica lly 

known tha t there  was  a  trus t involved  and  today they m oved for the  

adm iss ion  of an  appra isa l report, and  Your Honor can  look a t the  

appra isa l report.  But I will subm it, Your Honor, if you  look a t the  

appra isa l report as  Phil Neuenswander tes tified , you  know what it s ays?  

It says  th is  is  p repared  for J ack Gaal.  This  is  p repared  -- and  it does  

m ention  a  trus t.   

But you  know what I doesn ' t do , it doesn ' t lis t title , it doesn ' t 

lis t ownersh ip , it' s  m ade  for in te rna l u se  on ly, and  it a lso  says  it' s , quote , 

an  appra isa l report o f J ack's  Place  Sports  Bar and  Grill, and  then  it g ives  

an  address .  It' s  no t appra isa l o f p roperty.  It' s  a lso  an  appra isa l o f a  

bus iness .  Lots  of d iffe ren t th ings  a re  conta ined  in  th is  report if Your 

Honor looks  a t it.  And it s ta tes  tha t the  in tended  user of the  appra isa l 

report is  the  clien t.  The  clien t who it was  prepared  for, in  th is  case , the  

trus t.   

And I th ink what's  be ing  forgotten  here  is  anyone  can  ge t an  

appra isa l report.  I could  pay, and  ge t p repared  for m yse lf, an  appra isa l 

report.  Tha t isn ' t title .  Tha t isn ' t d is rup ting  our reasonable  be lie f in  the ir 

apparen t au thority to  lis t and  se ll the  whole  dea l. 

And so , Your Honor, we  be lieve , and  we  will subm it tha t we  

have  se t forth  a ll the  e lem ents  of our cause  of action  for b reach  of 

contract, and  we  have  se t fo rth  a ll the  e lem ents  of our secondary cause  

of action  for b reach  of im plied  covenan t of good  fa ith  and  fa ir dea ling .  

While  the  dam ages  a re  the  sam e under bo th , e ither theory is  before  Your 
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Honor.  And in  tha t one , it' s  when  one  party pe rform s  a  contract in  a  

m anner tha t is  unfa ith fu l to  the  purpose  of the  contract and  the  jus tified  

expecta tions  o f the  o ther pa rty a re  thus  denied , dam ages  m ay be  

awarded  aga ins t the  party who does  no t act in  good  fa ith . 

We 've  heard  tes tim ony how, unfortuna te ly, Mr. Gaa l ghos ted  

th is  transaction .  I don ' t know what be tte r word  to  use .  He  s topped  

re turn ing  phone  ca lls , d idn ' t p roduce  one  io ta  o f docum en ta tion  tha t is  

lis ted  on  1A, Exhib it 9, to  Firs t Cho ice  Bus iness  Broke rs .  Mr. Soto  

tes tified  tha t he  d idn ' t ge t in form ation  e ither.  And we have  no  cha in  of 

docum ents  to  rebut tha t tes tim ony from  the  Defense .  Noth ing  cred ib le  

tha t supports  tha t. 

So  re lying  on  the  apparen t au thority of Mr. Gaa l and  h is  

ou tward  express ions , the  s igna ture  of Mrs . Gaa l, it' s  clear tha t 

Defendants  breached  th is  ag reem ent.  And by b reach ing  it firs t, they 

cannot now com pla in  if another pa rty subsequently re fuses  to  perfo rm .  

Tha t's  17 Am J ur 2d  Contracts , Section  606.  Th is  is  bas ic contract law.  If 

you  breach  your contract firs t, you  can ' t po in t and  say, well, la te r on  you  

d idn ' t do  som eth ing .   

As  Mr. Neuenswander has  jus t recently taken  the  s tand  to  

say, we  neve r go t to  clos ing .  And as  Mr. Nym an tes tified , th is  happens  

cons tan tly, and  it' s  an  easy fix in  escrow.  Oh, your property is  in  a  trus t, 

I d idn ' t know it was  in  a  trus t, s ign  here , done .  Because  we  have  te rm s  

in  the  lis ting  ag reem ent and  the  a sse ts  purchase  ag reem ent where  J ack 

Gaal sa id , I will do  everyth ing  I need  to  do  to  close  and  g ive  you  good 

m arke tab le  title , and  he  d idn ' t do .  And  tha t's  what we  com e down  to , 
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Your Honor.  And we don ' t know why.  He  took the  s tand  today, and  I 

s till don ' t know why.   

So  what we 're  le ft with , Your Honor, is  dam ages .  And as  Phil 

Neuenswander tes tified  on  beha lf o f Firs t Choice  Bus iness  Brokers  -- le t 

m e  jus t ge t m y num bers  toge ther, Your Honor.  Firs t Cho ice  took a  

reduced  com m iss ion  on  th is .  Ten  percent, ra ther than  12, which  is  

$100,000 on  a  $1 m illion  purchase  price , and  it was  18 percent in te res t 

ca lcu la ted  a t 49.31 cen ts  pe r day.  So  we 're  looking  a t $100,000 p lus  to ta l 

in te res t o f $59,867.89 as  of J une  1s t, from  the  da te  of the  d ispos ition  

onward .  Pla in tiff is  a lso  en titled , if they preva il, to  a ll the ir co llection  

cos ts  and  fees , Your Honor, under paragraph  19 of the  lis ting  agreem ent.   

And we be lieve  tha t a t th is  po in t in  tim e , to  buy defense  

a rgum en t would  be  a llowing  th is  techn ica lity to  overcom e the  subs tance  

of every action  tha t Mr. Gaa l took during  h is  connection  with  Firs t 

Choice .  Every represen ta tion , every m eeting , every com m unica tion , 

every s igna tu re .  And I would  subm it, Your Honor, tha t the  law in  the  

S ta te  of Nevada  does  no t pe rm it tha t response  and  tha t re su lt.  Making  a  

contract essen tia lly m eaning less  a s  to  a ll the  te rm s .  And we 've  cited  the  

law tha t ta lks  exactly about how those  s igna ture  b locks  work.   

So  for tha t rea son , Your Honor, we  would  subm it tha t based  

on  the  represen ta tions , the  tes tim ony, the  evidence  tha t's  been  

subm itted , and  weighing  the  cred ib ility of the  witnesses , tha t Pla in tiff 

has  preva iled  and  e s tab lished  its  case  and  should  be  awarded  dam ages . 

Thank you , Your Honor. 

THE COURT:  Thank you .  Mr. Winte rton . 
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DEFENDANTS'  CLOSING ARGUMENT 

MR. WINTERTON:  Thank you , Your Honor. 

What we  have  here  is  when  I firs t s ta rted  a t the  presen ta tion  

of th is  ca se , as  I m entioned , there  a re  on ly two causes  of action .  One , is  

b reach  o f contract.  The  o the r is  the  breach  of covenant of good  fa ith  and  

fa ir dea ling . 

Now I s ta ted  tha t what had  happened  is  J ack had  owned the  

p lace .  We know now it was  J une  29th , 2012, when  he  acqu ired  the  

property, and  he  te s tified  tha t one  was  pu t in  an  LLC, the  p roperty and  

rea l es ta te  was  pu t in to  the  fam ily trus t.  And tha t, even  today, tha t' s  

where  it s tands .  There 's  been  no  sa le , no  d ispos ition  of the  property.  

It' s  s till the  exact sam e. 

Well, as  it tu rns  ou t, in  2017, J ack sa id  tha t he  wanted  to  se ll 

the  property.  So  he  ca lls  h is  good  friend , Gene  Northup , who se lls  rea l 

es ta te  and  says , hey, would  you  se ll.  And Gene  says , well, there ' s  a  

bus iness  here , le t' s  ge t a  p ro fess iona l tha t se lls  bus iness  -- bus ines s  

brokers .  Tha t' s  Ph il Neuenswander.   

So  Phil com es  in , and  then  they have  a  m eeting , and  then  

they have  a  m eeting , and  then  they ga ther in form ation .  There  is  no  

fraud , no  m is represen ta tion .  Ph il could  have  a sked  any ques tions  they 

wanted , and  then  he  goes  back to  h is  o ffice .  Well, th is  is  where  pa rt o f 

the  problem  com es  in .  As  you  can  see , Phil specia lize s  in  bus inesses .   

So  what do  you  do?  As  the  evidence  presen ted , he  went to  

the ir o ffice , checked  the  Secre ta ry of S ta te .   They found the  bus iness  

and  a ll o f th is .  Som ebody cam e up  with  an  APN num ber, and  they had  
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to  have  looked  a t the  County reco rds , because  tha t's  part o f the  exclus ive  

lis ting  ag reem ent on  Exhib it 10, page  32.  So  righ t then  and  there , he  

should  have  been  put on  notice  who  actua lly owned th is  p roperty.   

Now Phil actua lly p repared , o r h is  o ffice  prepa red  th is  

exclus ive  lis ting  agreem ent.  Now who is  the  lis ting  ag reem ent with?  

Well, le t' s  look a t the  partie s .  The  parties  as  has  been  tes tified  is  J ack 

Gaa l -- it' s  J ack's  Place  Bar and  Grill, LLC, and  it was  done  by J ack Gaal,  

m anaging  m em ber.  It was  a lso  s igned  by -- if you  go  to  the  las t page  of 

Exhib it 10, page  35, it says  J ack Gaa l, m anaging  m em ber and  of J ack's  

Place  Bar and  Grill, LLC. 

It was  asked  of Phil Neuenswander, is  the  trus t lis ted  a t a ll in  

the  lis ting  agreem ent.  The  answer was  no .  Was  it s igned  by the  lis ting  -- 

was  it s igned  by som eone  from  the  tru s t?  No.  Tha t s am e ques tion  was  

asked  to  Mr. Nym an.  I hope  I'm  saying  h is  nam e righ t.  He  a lso  

acknowledged  it was  s igned  by the  trus t, and  it was  no t s igned  by -- it 

does  no t s ta te  the  trus t is  here .  The  th ird  witness  is  J ack Gaal.  He  sa id  

tha t the  trus t is  no t lis ted , and  it is  no t s igned  by the  trus t.  This  is  the  

lis ting  ag reem ent. 

Now I apprecia te  the  a rgum ents  in  regards  to  the  cases  tha t 

were  presen ted , bu t it was  a round the  1970s , and  I want to  say '74, don ' t 

ho ld  m e to  tha t, tha t Darre ll Cla rk and  a  few of these  o thers , they wanted  

to  revam p the  rea l es ta te  d ivis ion  and  a ll o f these  -- the  code .  And so  

they sa id , wha t m us t be  in  an  exclus ive  lis ting  agreem ent.  So  we ' ll look 

a t it here .   

Section  645.320, requirem ents  for exclus ive  agency 
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represen ta tion .  "Every broker ag reem ent, which  includes  a  provis ion  for 

an  exclus ive  agency re la tionsh ip  m us t, num ber one , be  in  writing ."  

There  is  no  writing  with  the  trus t.  There  is  no  -- it doesn ' t even  lis t the  

trus t as  be ing  a  party to  the  contract.  And not on ly tha t, if they thought -- 

they're  saying  appa ren t au thority, and  it should , they d idn ' t even  sue  the  

trus t.  The  trus t isn ' t here .  Because  if they're  trying  to  sue  the  trus t fo r a  

com m iss ion  because  of apparen t au tho rity, the  party is  no t here .  There  

is  -- they fa iled  to  reach  requ irem ent, num ber one .   

"Have  se t forth , in  its  te rm s , defin ite , specific, and  com ple te r 

te rm ina tion ."  Tha t' s  the  problem , is  it' s  no t defin ite  and  certa in  because  

it doesn ' t even  have  the  tru s t.  It jus t has  a  vague  com m ent including  rea l 

es ta te .  Tha t's  no t defin ite  and  certa in .  It does  no t include  -- it does  no t 

m eet the  requirem ent.   

Num ber th ree  is  no t re levant to  what we 're  do ing  here .   

Num ber four is , "be  s igned  by both  the  clien t."  Well, who 's  

the  clien t.  The  clien t, accord ing  to  them , is  J ack's  Place  Bar and  Grill, 

LLC.  They have  no t iden tified  any o the r clien t.  They have  not iden tified  

the ir clien t as  be ing  the  trus t, and  J ack is  the  m anaging  m em ber.  So  

tha t's  a ll they have .  Or it says , "h is  o r her au thorized  represen ta tive ."  It 

doesn ' t s ay apparen t au thority.  Tha t's  why they d id  th is , is  it has  to  be  

au thorized .  They should  have  dug  in  and  sa id , okay, were  you  

au thorized  or no t?  And J ack sa id , no , it takes  two people  to  s ign .  They 

have  no  evidence  whatsoever. 

Now there 's  a  case  I had  before  the  Nevada  Suprem e Court, 

Be ling  v. Davis .  And there  was  a  d iscuss ion  about the  s ta tu te  because  
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there  was  a  s ta tu te  before  the  Suprem e  Court and  the  Suprem e Court 

sa id  the  firs t th ing  you  do  is  you  look a t the  clea r language  of the  s ta tu te .  

Here  it' s  clea r.  It' s  says  au thorized  rep resenta tive .  It doesn ' t say, oh , 

som eone  tha t m ay have  au thority or apparen t au thority.  I s trongly 

be lieve , as  you  go  with  the  clear in te rp re ta tion  of the  s ta tue , you  can ' t 

even  a rgue  apparen t au thority.  You have  to  show an  au thorized  

represen ta tive .  Tha t's  what the  purpose  of th is  s ta tu te  is .  Tha t's  why 

they wanted  to  prevent a rgum ents  like  th is .  Tha t's  why they say 

au thorized . 

Now they're  su ing  for b reach  of contract, which  is  Exh ib it 10.  

It does  no t m ee t the  requirem ents  as  s ta ted .  Now the re 's  a  case  tha t 

cam e out in  '74 tha t says , "the  weight o f au thority cons tru ing  s im ila r 

s ta tu tes  like  th is  one , p recludes  quantum  m erit recovery reasoning  tha t if 

a  b roker were  en titled  to  ob ta in  va lue  o f se rvices , the  s ta tu te  would  have  

the  e ffect -- wou ld  no t have  the  e ffect in tended  and  the  leg is la tive  

purpose  would  be  frus tra ted ."   

Then  they quote  the  Res ta tem ent 468.  "We choose  to  ob ta in  

th is  view.  It seem s to  us  the  very purpose  of 645.320 is  bes t se rved  by 

denying  any re lie f to  any broker o r sa le sm an who cla im s  an  exclus ive  

agency to  se ll un les s  the  requirem ents  of the  s ta tu te  a re  com plied  with ."  

Tha t's  Led-Mil o f Nevada  v. Skyland  Rea lty, 90 Nev. 72, 1974. 

There 's  another case .  "Exclus ive  agency and  no t com ply you  

can ' t ge t quantum  m erit.  The  purpose  of th is  s ection  is  bes t se rved  by 

denying  any re lie f to  a  broker or s a lesm an who  cla im s  an  exclus ive  

agency to  se ll un les s  the  requirem ents  of the  s ta tu te  a re  com plied  with .  
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Therefore , quantum  m erit recovery from  an  owner with  whom  the  broker 

who has  no t com plied  an  exclus ive  lis ting  agreem ent is  p recluded ."  

Bangle  v. Holland  Rea lty Inves tm ent, 80 Nev 331, 1964.  So  aga in , Your 

Honor, they have  not com plied .  They have  not m et the  requirem ents .   

Now with  tha t be ing  sa id , I would  like  to  go  on  and  ta lk a  

little  b it m ore  about what they have  sa id .  They go  on  and  ta lk about 

apparen t au thority.  I don ' t th ink apparen t au thority even  applies , bu t I' ll 

jus t address  what they sa id .   

Apparen t au thority requires  tha t there  m us t be  -- there  m ust 

be  reasonable  re liance .  It' s  go t a  case  tha t says , m oreover, in  any case , 

the  re liance  m us t have  been  a  reasonable  one .  And th is  isn ' t a  rea l 

es ta te  case , because  I couldn ' t find  any, because  I don ' t th ink it applies .  

But, anyway, "the  re liance  m us t be  a  reasonab le  one  cons is ten t with  the  

exercise  of reasonable  prudence .  The  party who cla im s  re liance  m us t 

no t close  the ir eyes  to  warn ings  or incons is ten t circum stances .  

Authority is  no t apparen t jus t because  a  party cla im s  cla im ing  has  acted  

upon h is  conclus ion .   

It is  no t apparen t in  contem pla tion  o f the  law s im ply because  

it looks  so  to  h im .  It is  no t a  s itua tion  where  on  reads  while  he  runs .  It is  

on ly where  a  person  of ord inary p rudence , conversan t with  bus iness  

usage  and  the  na ture  of a  particu la r bus iness  acting  in  good  fa ith  and  

g iving  heed , no t on ly to  the  oppos ing  in fe rences , bu t a lso  the  res trictions  

where  they're  brought to  h is  no tice  would  reasonably re ly tha t th is  is  

p resen t with in  the  opera tions  of the  ru le ." 

What we  have  here  is  there ' s  no  ques tion  as  of J anua ry, 
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there  is  no  apparen t au thority anym ore .  He  knows who owns  the  

property.  He  adm its  he  saw the  appra isa l and  everyth ing .  But what 

d idn ' t -- and  he  wen t ahead  a fte r tha t and  crea ted  a  purchase  agreem ent 

when  he  knew there  wasn ' t au tho rity a t th is  po in t, o r a  rea sonable  

rea lto r would  have  known tha t he  d id  no t have  au thority.  So  reasonable  

re liance  for apparen t au thority is  no t there  a t th is  po in t in  tim e .   

Also , when  you  have  reasonable  re liance , there 's  ca se  law  

tha t ta lks  about where  the  principa l ho lds  h im se lf ou t and  there 's  no  one  

-- no  trus tee  ho ld ing  h im se lf ou t.  It' s  -- they're  saying  J ack is  the  one . 

The  one  las t th ing , a lso , Your Honor, is  they have  the  burden  

to  es tab lish  tha t they had  -- I m ean , I' ll say th is , a  ready, w illing , and  ab le  

buyer.  Even  jus t a  genera l look a t the  contract can ' t be  done .  I've  neve r 

heard  of 98 percent, 100 pe rcent financing  on  a  p iece  of property.  They 

have  not es tab lished  -- yeah , he  m ay have  been  ready and  wanting  to , 

bu t they haven ' t p roved  tha t he  actua lly could  buy it.   

Now there 's  one  las t case  tha t I want to  go  over and  the  

reason  why I don ' t th ink th is  p rocuring  cause  and  a ll o f tha t is  even  

re levan t.  I had  a  ca se ; it' s  ca ll Eas ton  Bus iness  Sys tem s .  And under 

Eas ton  Bus iness  Sys tem s , we  had  the  exact sam e th ing .  He  was  a  

bus iness  broke r.  He  had  a  contract, and  the  con tract was  correct.  It was  

properly done .  It went to  -- what had  happened  is  a fte r the  lis ting , 

Eas ton  Bus iness  Sys tem s  says , th is  is  everybody we lis ted , everybody 

we  lis ted  who we showed it to .  We 've  go t s ix m onths  to  ge t our -- if you  

should  se ll it, and  we  ge t ou t. 

Well, what had  happened  then  with in  tha t s ix m onths , they 
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so ld  it to  one  of those  people , and  they cam e back and  sa id , oh , no , 

Eas ton  Bus iness  Sys tem s  was  no t p rocured  cos ts .  And we  los t.  We 

went up  to  the  Suprem e Court and  the  Suprem e Court reversed  it and  

sa id , you  look a t the  contract.  And if there  is  a  contract, and  they were  

lis ted  on  it, we  don ' t even  carry it.  We  were  no t even  going  to  look a t 

p rocuring  cos ts .  We 're  no t even  going  to  ge t to  tha t is sue .  We be lieve  

you  go  by the  lis ting  agreem ent, which  is  va lid  and  tha t's  what we  

enforced .  So  they threw tha t ou t. 

Tha t's  why, in  th is  case , when  they're  a rguing  a  lis ting  

agreem ent, th is  p rocuring  cause  and  a ll o f th is , I don ' t be lieve  is  

re levan t.  They have  not m et the  requirem ents  and  the  case  law says  

they're  no t en titled  to  it. 

So , anyway, tha t's  why, Your Honor, we  be lieve  tha t they 

should  be  denied .  My clien t tried .  If they would  have  changed  the  dea l 

o r corrected  the ir m is take , Phil says , I'm  afra id  they would  back out.  He  

doesn ' t know tha t.  Tha t's  what he ' s  guess ing , bu t it s till doesn ' t m atte r.  

He  has  a  du ty to  do  h is  job , to  do  th ings  righ t, o therwise  he ' s  no t en titled  

to  a  com m iss ion .  And the  s ta tu te  s ays , if you  don ' t do  lis ting  

agreem ents  righ t, you  don ' t it.   

I a lso  d isagree  with  when  they ta lk about au thority.  It says  

here  tha t they're  re fe rring  to  tha t dea ls  with  au thority, bas ica lly, it' s  

saying  you  have  -- bas ica lly, you  have  au thority to  s ign  it, and  then  go  

forward .  Well, he  s igned  it on  beha lf o f the  LLC, and  the  LLC could  have  

gone .  It d id  have  the  au thority, bu t the  problem  is , is  it had  the  bu ild ing , 

it wasn ' t p rope rly done , so  it couldn ' t close .  They haven ' t ea rned  a  
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com m iss ion .  They haven ' t fo llowed 645.320.  They should  be  denied  

any com pensa tion .  Thank you . 

THE COURT:  Thank you .  And the  rep ly.   

PLAINTIFF'S  REBUTTAL CLOSING ARGUMENT 

MS. SAYYAR:  Thank you , Your Honor.  J us t po in ts  o f 

cla rifica tion .  At Firs t Choice  tes tified , a s  Mr. Neuenswander tes tified , 

we 're  here  under two contracts .  Exhib it 7 and  Exhib it 10.  The  as se t 

purchase  agreem en t and  the  lis ting  agreem ent.  Not ju s t one .  Tha t was  

our tes tim ony in  th is  case  and  tha t's  been  our pos ition  in  th is  case  s ince  

the  beginning .  So  the  idea  tha t we 're  on ly here  on  the  lis ting  agreem ent 

is  no t accura te  for the  represen ta tion  o f the  evidence  presen ted . 

A d ispos ition  of the  property abso lu te ly d id  occur, because  a  

d ispos ition  of the  p roperty occurred  the  second  tha t Mr. Gaa l accepted  

Mr. Soto ' s  o ffe r, wh ich  he  d id .   

The  Canons  of Cons truction  of bo th  Exhib it 10 and  Exhib it 7, 

the  lis ting  agreem ent and  the  purchase  agreem ent, clearly says  tha t it 

doesn ' t m atte r who  prepared  the  docum ents .  They a re  to  be  in te rp re ted  

in  accordance  with  the  law.  And looking  a t the  law, NRS 645.320, they 

a re  in  writing .  And Mr. Gaa l -- and  there 's  p len ty of evidence  tha t shows 

tha t he  was  the  au thorized  represen ta tive .  He  sa id  it over and  ove r 

aga in .  And the  case  law regard ing  con tracts  looks  towards  the  ou ts ide  

represen ta tions  of people 's  conduct.   

The  a rgum ent tha t Firs t Cho ice  Bus iness  Broke rs  was  on  

notice  and  could  no  longer reasonably re ly on  Mr. Gaa l's  au thority, a fte r 

rece iving  a  copy of an  appra isa l via  em ail tha t was  prepared  for a  trus t, 
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bu t no t actua lly a  titled  docum ent is  further com pounded , and  confused , 

and  rebu tted  by Mr. Winte rton 's  own le tte r to  m y clien t da ted  February 

23rd , the  sam e day he  m et w ith  h im  saying , I be lieve  he  unders tands , 

and  he  will be  ge tting  you  the  docum ents  so  tha t the  buye r can  com ple te  

h is  due  d iligence  and  close  the  sa le  of the  bus iness  as  soon  as  poss ib le .   

The  reason  why the  trus t wasn ' t b rought in to  th is  case  is  

because  th is  trus t a rgum ent was  ra ised  for the  very firs t tim e  in  th is  case  

in  the  pos t-d iscovery m otion  for sum m ary judgm ent filed  by Mr. 

Winte rton .  This  is  on ly excuse  num ber -- I've  los t count of the  defenses  

ra ised .   

So  what we  com e to , Your Honor, is  we  have  presen ted  

subs tan tia l evidence , cred ib le  evidence .  We have  m et our burden  by the  

preponderance  of the  evidence .  NRS 645.320 is  no t a  ba r for recovery 

under breach  of contract o r b reach  of good  fa ith  and  fa ir dea ling  for 

Defendants '  b reaches  under Exhib it 10 and  Exhib it 7, the  a sse t purchase  

agreem ent and  the  lis ting  ag reem ent.  And we noth ing  further un le ss  

Your Honor has  any ques tions .  

THE COURT:  I don ' t. 

MS. SAYYAR:  Thank you  very m uch, Your Honor. 

THE COURT:  Now, I'm  prepared  to  ru le  from  the  bench , and  

it will be  a  little  b it choppy, because  I'm  going  off m y no tes , bu t I'd  ra ther 

g ive  you  a t leas t a  ru ling  now than  m ake  you  wait fo r som e th ing  next 

week.  This  is  -- and  if anyone  wan ts  m e to  pu t m y m ask on , I will, bu t I 

th ink you  can  hear m e be tte r.  Okay. 

So  th is  is  a  case  where  the  Pla in tiff sued  and  LLC and  an  
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ind ividua l for b reach  of contract and  good fa ith  and  fa ir dea ling .  The  two 

contracts  tha t I'm  looking  a t a re  7 and  10 -- Exhib its  7 and  10.  And I find  

tha t the  Pla in tiff p reva ils  and  is  en titled  to  the  com m iss ion  of $100,000, 

toge ther with  in te re s t per the  contract, fees  and  cos ts .  And th is  is  why. 

The  Exhib it 10 is  an  exclus ive  lis ting  ag reem ent and  in  tha t, 

Mr. Gaa l and  the  LLC represent tha t they have  the  au thority to  en te r in to  

the  contract.  It clea rly included  rea l es ta te  from  the  very beginning  with  

the  parce l num ber.  And Mr. Gaa l' s  tes tim ony was  tha t he  in tended  to  

se ll the  land , the  s tructure , and  the  ongoing  concern .  And the  contract 

says  tha t when  the  Pla in tiff -- I'm  so rry, when  the  countero ffe r was  

accepted  tha t the  fee  was  earned .  So  the  fee  was  earned  on  Exhib it 7.   

You know, the  b rokerage  agreem ent is  rea lly clear.  Pla in tiff 

(s ic) had  a  du ty to  coopera te  with  the  due  d iligence  period , which  I a lso  

find  tha t he  fa iled  to  do .  And he  represen ted  tha t he  had  the  au tho rity.  

The  Pla in tiff had  the  righ t to  re ly on  tha t, and  they -- I don ' t th ink tha t the  

Pla in tiff added  the  rea l es ta te  in to  the  contract to  crea te  fraud .  I th ink it 

was  contem pla ted  by both  s ide  tha t the  Pla in tiff was  engaged  to  se ll the  

en tire  go ing  concern , and  the  land , and  the  s tructure .   

There  was  a  persona l guaran tee  of the  LLC by Mr. Gaa l.  But 

Exhib it 14A further bo ls te rs  m y be lie f tha t -- tha t I have  to  overru le  Mr. 

Winterton 's  a rgum ents .  The  wife  -- husband  and  wife  bo th  s igned  the  

corpora te  reso lu tion  to  se ll, and  the  bo th  s igned  as  LLC m anagers .  I 

suspect tha t it was  a  m is take  on  Mr. Gaa l's  pa rt to  add  the  trus t to  the  

se lle r -- the  Pla in tiff, and  I suspect tha t when  he  rea lized  the  d iffe rence  in  

com m iss ion  of be tween  6 and  10 percent, tha t tha t' s  what crea ted  the  
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p roblem .  But they both  s igned  tha t co rpora te  reso lu tion , and  they 

s igned  a s  m anagers  of the  LLC.  You know, they both  rece ived  the  du ties  

owed under Nevada  rea l e s ta te  agent to  the  se lle r and , aga in , a ll o f those  

docum ents  conta in  the  language  with  regard  to  the  rea l es ta te  be ing  

included .   

Now in  Exhib it 7, the  asse t purchase  ag reem ent, Mr. Gaa l 

and  the  LLC aga in  warran ted  tha t they had  good title , and  they wou ld  

transfe r it.  And they warran ted  tha t they had  power and  au thority to  

com ple te  the  transaction .  So  tha t aga in  weighs  in  favor of the  Pla in tiff 

here .   

And I th ink it would  be  im proper fo r m e to  a llow the  ves ting  

of the  deed  as  an  excuse  to  avoid  paying  the  com m iss ion .  I th ink it 

would  be  a  m is take  of law he re .  I th ink the  exclus ive  lis ting  agreem ents  

suffices  as  a  b ind ing  written  contract be tween  the  pa rties .  I suspected  

when I s aw the  due  d iligence  provided  by Mr. Gaa l tha t he  was  

concerned  about tu rn ing  over h is  books  to  the  buyer.  Tha t m ay have  -- 

tha t facto red  in  because  a ll o f the  expenses  were  in  round  num bers .  

There  were  no  bank accounts  or no  QuickBooks .  There  was  no th ing  

there .  So  tha t was  concern ing  to  m e too . 

And the  due  d iligence  re la ted  prim arily to  the  opera tion  of 

the  bus iness  where  those  do lla rs  would  m atte r, m ore  than  jus t the  va lue  

of the  rea l es ta te .   

Angel So to  was  -- it was  no t unreasonable  for h im  to  pu ll 

ou t.  He  was  a  cred ib le  witness .  His  tes tim ony is  tha t he  had  the  

wherewitha l to  close  the  transaction , and  he  tes tified  tha t the  Defendant 
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re fused  to  produce  the  due  d iligence  or to  even  respond to  h im .  And  

J ack represen ted  h im se lf a lso  to  Angel as  the  se lle r.   

The  te rm s  of the  tru s t have  never been  a  m atte r o f evidence  

in  th is  ca se .  And so  I don ' t have  actua l evidence  tha t it took both  the  

husband  and  the  wife  to  b ind  the  trus t to  th is  transaction .  The  wife  d id  

s ign  two docum ents , bu t I don ' t have  any evidence  tha t Mr. Gaa l couldn ' t 

act a lone  on  beha lf o f the  tru s t.  His  evidence  was  tha t he  had  to  have  

both  husband  and  wife .  Tha t contrad icted  h is  depos ition  tes tim ony and , 

aga in , I don ' t have  the  bes t evidence , which  is  what the  tru s t actua lly 

says . 

So  the  bo ttom  line  is  tha t the  Pla in tiff had  the  righ t to  re ly on  

the  represen ta tives  of the  se lle r represen ta tions .  There 's  no  am bigu ity 

in  the  contract.  Mr. Gaa l re fused  to  coopera te  with  due  d iligence , and  it 

wasn ' t a  sufficien t defense  tha t he  was  concerned  about the  Pla in tiff' s  

ab ility to  finance  the  rea l e s ta te , because  the  te s tim ony of the  Pla in tiff 

was  tha t he  had  the  liqu id  as se ts  to  do  tha t, p lus  with  the  bank loan . 

So  I jus t th ink it was  a  m is take  on  Mr. Gaa l's  part, and  he  

d idn ' t rea lize  a t the  tim e  tha t he  en te red  in to  the  agreem ent tha t the  trus t 

he ld  the  title .  I do  find , as  a  m atte r o f law the  NRS 645.320 was  sa tis fied  

under the  lis ting  ag reem ent and  under the  defin ition  of clien t.   

And then  m y conce rns  about Mr. Gaa l ge tting  se lle r's  

rem orse  when  he  rea lized  when he  was  go ing  to  pay m ore  than  a  rea l 

es ta te  com m iss ion  to  se ll the  rea l es ta te , is  on ly -- enforces  the  a rgum ent 

m ade  by the  Pla in tiff tha t he  wanted  a  new contract and  a  chance  to  

renegotia te .   
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So  for those  reasons , Mr. Gaa l, I'm  sorry, I have  to  ru le  

aga ins t you , bu t I be lieve  it' s  the  appropria te  th ing  under the  law.  So  the  

Pla in tiff will be  d irected  to  prepare  find ings  of fact and  conclus ions  of 

law.  You ' ll m ake  your reques t for fees  and  cos ts  by separa te  m otion .  

And a ll tha t be ing  sa id , I hones tly hope  tha t your hea lth  is  fine .  

So  Court is  in  reces s .   

MS. SAYYAR:  Thank you  very m uch, Your Honor. 

[Proceed ings  concluded  a t 2:58 p .m .] 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do  hereby certify tha t I have  tru ly and  correctly transcribed  the   
audio-visua l record ing  of the  proceeding  in  the  above  en titled  case  to  the   
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