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04/07/2021

05/27/2020
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James Haves, Plaintiff(s)
vs.
Nevada State of, Defendant(s)
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PLEADING

"AMENDED PETITION" PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION) "HEARING REQUESTED"

"HEARING REQUESTED" MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF REQUEST FOR TRANSCRIPTS
AT STATE EXPENSE

"HEARING REQUESTED" OPPOSITION TO STATE'S
OPPOSITION TO PETITIONER'S "REPLY MOTION TO COMPEL
JUDGMENT PURSUANT TO NEVADA REVISED STATUES
CHAPTER 34".. "FCR RULE 12(C) FOR AMENDED PETITION
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"MEMORANDUM TO THE COURT"
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PETITION TO RECONSIDER "FINDING OF FACT AND
CONCLUSIONS OF LAW"; HEARING REQUESTED

"SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS"
PETITION (NRS 34.360 - 34.830)

"SUPPLEMENTAL PETITION" PETITION FOR WRIT OF
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AFFIDAVIT IN RESPONSE TO DEFENDANT JAMES HOWARD
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HEARING REQUESTED

AFFIDAVIT OF ACTUAL INNOCENCE NOT MERE LEGAL
INSUFFICIENCY BUT "FACTUAL INNOCENCE" AMENDED
PETITION FOR WRIT OF HABEAS CORPUS

AFFIDAVIT OF FACIAL LEGALITY
AFFIDAVIT OF ISSUANCE OF WRIT OF HABEAS CORPUS

AMENDED NOTICE OF HEARING FOR PETITION OF WRIT OF
HABEAS CORPUS

APPLICATION TO PROCEED INFORMA PAUPERIS
(CONFIDENTIAL)

CASE APPEAL STATEMENT

CASE APPEAL STATEMENT

CERTIFICATION OF COPY AND TRANSMITTAL OF RECORD
DECISION AND ORDER

DESIGNATION OF RECORD ON APPEAL

DESIGNATION OF RECORD ON APPEAL

DISTRICT COURT MINUTES

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

MOTION AND ORDER FOR TRANSPORTATION OF INMATE
FOR COURT APPEARANCE OR, IN THE ALTERNATIVE, FOR
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"FINDINGS OF FACT CONCLUSIONS OF LAW" ADDENDUM

ORDER DENYING PLAINTIFF'S MOTION FOR EXPEDITIOUS
RULING FOR AMENDED PETITON FOR WRIT OF HABEAS
CORPUS- 3RD REQUEST, PLAINTIFF'S MOTION TO SET
EVIDENTIARY HEARING AND ISSUE TRANSPORT ORDER,
AND PLAINTIFF'S MOTION TO RECONSIDER ORDER
DENYING MOTION FOR RULING FOR RULE 60(B) MOTION
FOR RELIEF; MOTION TO VACATE; AMENDED PETITION
FOR WRIT OF HABEAS CORPUS

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS
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PETITION FOR WRIT OF HABEAS CORPUS (POST
CONVICTION) HEARING REQUESTED

PETITION FOR WRIT OF HABEAS CORPUS
(POSTCONVICTION)

PETITION FOR WRIT OF HABEAS CORPUS
(POSTCONVICTION) "ADDENDUM"

PETITION FOR WRIT OF HABEAS CORPUS
(POSTCONVICTION) ADDENDUM II (TWO)

PETITION TO RECONSIDER TINDINGS OF FACT,
CONCLUSION OF LAW " ADDENDUM

PETITION: EXPEDITIOUS JUDICIAL EXAMINATION (NRS
34.360- 34.830)

PETITIONER'S REPLY "ADDENDUM" PETITION FOR WRIT OF
HABEAS CORPUS (POST-CONVICTION)

REPLY TO STATE'S MOTION TO STRIKE PETITIONER'S
AFFIDAVIT OF ACTUAL INNOCENCE NOT MERE LEGAL
INSUFFICIENCY BUT "FACTUAL INNOCENCE"

REPLY TO STATE'S RESPONSE "SUPPLEMENTAL PETITION
FOR WRIT OF HABEAS"

REQUEST FOR SUBMISSION; "HEARING REQUESTED"

STATE'S OPPOSITION TO PETITION FOR WRIT OF HABEAS
CORPUS "COVID-19 (CORONAVIRUS)" AND MOTION TO
CONSOLIDATE

STATE'S OPPOSITION TO PETITIONER'S "REPLY MOTION TO
COMPEL JUDGMENT PURSUANT TO NEVADA REVISED
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STATUTES CHAPTER 34...FRCP RULE 12(C) FOR AMENDED
PETITION FOR WRIT OF HABEAS CORPUS"

3 04/14/2021 STATE'S OPPOSITION TO PETITIONER'S MOTION TO MODIFY 590 - 603
AND/OR CORRECT ILLEGAL SENTENCE

2 11/10/2020 STATE'S OPPOSITION TO PETITIONER'S MOTION TO 389 - 395
RECONSIDER ORDER DENYING MOTION FOR RULING FOR
RULE 60B MOTION FOR RELIEF; MOTION TO VACATE,
AMENDED PETITION FOR WRIT OF HABEAS CORPUS

2 11/10/2020 STATE'S OPPOSITION TO PETITIONER'S MOTION TO SET 396 - 402
EVIDENTIARY HEARING AND ISSUE TRANSPORT ORDER

3 04/09/2021 STATE'S OPPOSITION TO PETITIONER'S PETITION TO 582 - 589
RECONSIDER "FINDINGS OF FACT AND CONCLUSIONS OF
LAW" AND PETITION TO RECONSIDER FINDINGS OF "FACT
AND CONCLUSIONS OF LAW"

2 (06/10/2020 STATE'S RESPONSE AND MOTION TO STRIKE PETITIONER'S 298 - 302
AFFIDAVIT OF ACTUAL INNOCENCE NOT MERE LEGAL
INSUFFICIENCY BUT "FACTUAL INNOCENCE"

1 10/10/2019 STATE'S RESPONSE TO DEFENDANT'S FIRST AND SECOND 93-103
ADDENDUM TO PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)

1 06/26/2019 STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT 41 -49
OF HABEAS CORPUS (POST-CONVICTION)

1 04/17/2020 STATE'S RESPONSE TO PETITIONER'S AMENDED PETITION 205 - 220
FOR WRIT OF HABEAS CORPUS AND PETITION:
EXPEDITIOUS JUDICIAL EXAMINATION NRS 34.360-34.830

2 11/10/2020 STATE'S RESPONSE TO PETITIONER'S MOTION FOR 403 - 409
EXPEDITIOUS RULING FOR AMENDED PETITION FOR WRIT
OF HABEAS CORPUS 3RD REQUEST

2 01/27/2021 STATE'S RESPONSE TO PETITIONER'S MOTION TO COMPEL 437 - 443
JUDGMENT PURSUANT TO NEVADA REVISED STATUTES
CHAPTER 34 FRCP RULE 12 (C) FOR AMENDED PETITION
FOR WRIT OF HABEAS CORPUS
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UNSIGNED DOCUMENT(S) - ORDER
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UNSIGNED DOCUMENT(S) - ORDER FOR TRANSPORTATION
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UNSIGNED DOCUMENT(S) - ORDER TO PROCEED IN FORMA
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Dot Yo xts"x... * APR 15 2019

_ INTHE .. 8 .. JUDICIAL DISTRICT COURT OF THE &M
STATE OF NEVADA IN AND FOR THE COUNTY OF.CYapK Cou;
s, Elﬁ ...........

Pcmloner

PETITION FOR WRIT A-19-793316-W
OF HABEAS CORPUS Dept: XIX

,_ﬂ }‘as[\; gg ML U)QRDE}& (POSTCONVICTION)
Puaspom:lent’:Br [&M U\‘L\l\‘e (’ﬂﬁ

INSTRUCTIONS:

(1) This petition must be legibly handwntten or typewntten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted.in the form of a separate memorandum,

{3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections.

(5) You must include all‘grounds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds i m this petition may preclude you from filing future petitions challenging your conviction
and sentence.

(6) You must allege speclﬂc facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceedmg in which you claim your counsel was ineffective,

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attomey General’s Office, and one copy to the district attomey of the county in which you were convicted or to

the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in ali
particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently

| restrained of your liberty: 2.‘\ \G h bl%m }Eé‘\r'é"k KD(“’:')OIS M‘eﬁ.ﬁ& N‘u ‘wﬁ

2. Name and [ocatlon of court which entercd the judgment of conviction under attack: Claﬁ)& ka\‘bé
Netgda Disiet Conek yax
y}‘gnate of judgment of conviction: 3'|2“'2.D\,q .......................

%Case number: C,‘\Lsz‘ﬁlg‘“g ..... l ............................................
S‘I‘ (a) Length of sentence: {00 - \14 MDLS%ﬁ

...................................................................................................................................

....................................

A—19-—793315-W
PWHC

CLERK OF

|mnale Filed — Petition for Writ of Habeas

4830706

- T
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27

28

................................

If “yes,” list crime, case number and sentence being served at this time: %*%\%MCZ u" .3 lé" Z{_ '
20412 montha et pepiera. Man.3,208...........

7. Nature of offmsé involved in conviction being challenged: A)@(E-Iﬂp)cé@ﬁﬂdwﬁcﬂ\ﬁj
...... LA YRS A

8. What was your plea? (check one)

(a) Not puilty ........

(b) Guilty v A\%@b Plee

(c) Guilty but mentally il ...

(d).Noto contendere ........

9. If you entered a plea of guilty or guilty but i-nentally ill to one count of an indictment or information, and a

plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally ill was

negotiated, give details: dﬁ%&&\\g@%&bu@\‘éaﬁﬁ‘éf‘fﬁEI\(G{QLJ.J*L "
nthe. negpiidel.clage. . Aept Gy, keecal .2%@

10. 1f you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by: (check one}

(a) Jury ........
(b) Judge without a jury \/

11. Did you testify at the trial? Yes ........ No......

12. Did you appea) from the judgment of conviction? Yes ........ No \/
13. If you did appeal, answer the following:

{R) Name OF COUM wveirvict e s s
(b) Case number or citation: .......ccceeevirereene

{EY RESUME Lo
(d) Date of result: ...c.oeneeeicice st s

{Attach copy of order or decision, if available.)
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11

12

13

14

15

16

17?7 -

18

18

20

21

22

23

24

25

26

27

28

' {

14, If you did not apizal , explain briefly why you did not: . @ll‘»\\\s ,Pl l.—;e A%( E(TXB\SE

Néwm 0

...............................................................................................................................

15. Qther than a direct appeal from the judgment of conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes “/ No

16. If your answer to No. 15 was “yes,” give the following information:

(a)} (1) Name of court: . CJ‘&‘YL\’\ QM), b\ﬁk Qv)(. CMQ}: l\(ﬂ(‘eﬁqa ....................
{2) Nature of proceeding; . t/l.D%OL—\ﬁ] CDﬂQL’Z“,)L I I@‘@l 5@\)-}}3\3% ............

.........................................................................................................................................................................................

(3) Grounds raised: BM&E \Tﬂ)ﬂ%(d‘;\ 2. mﬂmﬂ\ﬁﬂ\[‘\ﬁ: Violafion ;
mm{ PST; bé U Amenelmend vivlebion " Due Process

[}

-(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No \/
(5) RESUIL: evviccvvceniecs s ssesssnenntsat s aassesssse st s ancrsonns e
(6) Date of result: ettt et rar e en e same e et sttt st

(7) If known, citations c;f any written opinion or date of orders entered pursuant to such result:
(b} As to any second petition, application or motion, give the same information:

(1) Name of court: ..................................................................................

(2) Nature of proceeding: ........cccccucininnrminvninnnitsirrcssmenssrnnnaersssesssiens

(3) Grounds raised: ........ucveeoniennssnenenscrsesnsssinieesseseseeeesssssesssesssesssesssnsens

{4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No........
(5) RESULL: ottt nssarnssss s ensasshes s se bbb eas st e e srnsenannnten

(6) Date Of TESUIL: ...ttt cn e e ae e st s er e be e et

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

{c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach.

va
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any
petition, application or motion?
(1) First petition, application or motion? Yes ........ No /
Citation or date of decision: ........
(2) Second petition, application or motion? Yes ........ No ..
Citation or date of decCiSion: .........ciivmirveereivrn oo
(3) Third or subsequent petitions, applications or motions? Yes ........ No ........
Citation or date of deciSion: ........ceecvriveiininrirccrnnrnercsrime s,

(e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this question. Your response may be included on paper which
is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in
JERELN. Yoo ote ittt et e e RS e eEA e  ar eSS bR e e gEASE £ e r Rt bt ebare st ba st nees

17. Has any ground bein§=:aised in this petition been previously presented to this or aliy other court by way of

petltlon for habeas corpus, motion, application or any other postconviction proceeding? If so, identify:

(a) Which of the grounds s the same: A Dmh \L. 5&&%@5 ANCH f&){ 1)51:
CINEGRLABIRNE

(b) The proceedings in which these grounds were raised: . Mchind. ‘tDC,DﬂM:Q}_ kI
Aeel savecE.

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your
response may not exceed five handwritten or typewritten pages in length.) NO/\)\@U\S %ﬁv

ety b 5 o8 cheve. vk pias & (Lot sknphlm copy.

18. If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,
and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your

response may be included on paper which-is 8 1/2 by 11 inches attached to the petition. Your response may not

i
exceed five handwritten or typewritten pages in length.) . M/‘) (bctfb Ylb’le\h O
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19, Are you filing this petition more than | year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.) ....c.ocvevrvnvcvenrensivereceenns

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment
under attack? Yes ........ No \/

1f yes, state what court and the €858 MUMDET: ..o st st sttt s r s

. Give the name of each attorney who represented you in th§proceed1ng resulting in your conviction and on

direct appeal: C‘D“\!\‘Q%TDQ M\QX\%EQ 5&“

..............................................................................................................

23. State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.
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FILED

PPOW MAY 02 2019
DISTRICT COURT ‘%%uﬁf
CLARK COI{NTY, NEVADA
James H Hayes,
Petitioner, Case No: A-19-793315-W
Department 19
vs.
Nevada State of, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS

J
Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
April 15,2019. The Court has reviewed the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,
IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS

34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the { L‘r-c;ly of A"’ ? uS'}, , 20 lﬁ , at the hour of

20 AWM.
g‘ 5Oo’clock for further proceedings.

'.-
©
S
0 2 3 District Court Judge g
w
2~ X
N o F
O . 5
W o o A—19-703316-W
X = g OPWH
_uj Order for Petition for Writ of Habeas Corpu
o 4833646

I

il
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| restrained of your liberty: Q:llgl'\bfﬁtﬂ’} ?l EJU\S Cl“é?ﬁk C&HOM M

FILED

Case No. A'H'??ial{ War 07 m'g

Dept. No... XA ¥ m ! 'E .
IN THE 8“\ JUDICIAL DISTRICT COURT OF TH . o o

STATE OF NEVADA IN AND FOR THE COUNTY OF l“eaEK

Petitioner,

v. PETITION FOR WRIT

é@t c-j( M A (()EI:OHSABg?& CORPUS
5 AN D 2pend TCONVICTION) ~ o
Respond&nt %( {‘ék( Nl“‘%\“& Abb mmﬂ

INSTRUCTIONS:

(1) This petition must be legibly handwntten or typewntten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted ar with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted. in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officér at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corvections.

(5) You must include ali; grounds or claims for relief which you may have regarding your conviction or sentence,
Failure to raise all grounds i ln this petition may preclude you from filing future petitions challenging your conviction
and sentence.

(6) You must allege spec1ﬁc facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counsel was ineffective.

{7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attomey General’s Office, and one copy to the district attorney of the county in which you were convicted or to

the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all
particulars to the original submitted for filing.

PETITION |

1. Name of institution and county in which you are presently imprisoned or where and how you are presently

2. Name and location of court which entered the judgment of conviction under attack: CJ‘(:‘(ZJ:L Cﬂl’\ﬂg
Dmtoek otk depk ¥iX

..............................................................................................................

3. Date of judgment of conviction: MﬂEﬂh (&,&‘q

=
a (ﬁenumber Cf 5‘5?18 .....
c:‘i I%Lt:ngt['tofso:ntem:.e th.) lZ(l MN .....
_'E?’_ 'c‘)‘ A-19-793315~-W
=3 ADDM
Addendum
4836243

-]
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(b) If sentence is death, state any date upon which execution is scheduled.....

6. Are you presently serving a sentence for a conviction other than the conviction under attack in this motion?

Yes |/ No.......

If “yes,” list crime, case number and sentence being served at this time: . (S\R&le C» 3 \6 ,25
LR O

7. Nature of offense involved in conviction being challenged: %@:MM%M&&J
8. What was your plea? (check one)

(a) Not guilty ........

(b) Guilty \/ Abery Pea

(c) Guilty but mentally ill ........

{d) Nolo contendere ........ .

9. If you entered a plea og guilty or guilty but fnentally illnto one count of an indictment or information, and a

plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally ill was

regotinted, give decats: O AT q 0. h\ug uS) Fm)?\eafb%mjr
(C:N NV .

10. If you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by: (check one)

11.'Did you testify at the trial? Yes ......... No........

12. Did you appeal from the judgment of conviction? Yes ........ No ‘/
13. If you did appeal, answer the following;

(8) NamMe OF COUML ... virriererrrerieserresesesersns s srasrsssessasssssssrassesonsessssensans
(b) Case nNUMbET OF CIALION: ......c.cocceieiririerercrsee e ees e sens s meseeeen
(CY Result: .ot

{d) Date Of FESUIL: ...c.ceeiseervet v st sener e resss s st sarensesersenen

(Attach copy of order or decision, if available.)

18



10

11

12

13

14

15

16

17 -

18

19

20

21

22

23

24

285

26

27

28

i

14, If you did not appeal, explain briefly why you did not: . Z.AE.NB'L DQ’ Chl— \ﬂ% &\\Qh
2. Fauel Probbnd and. e Dioeee, Nihahow

.........................................................................................................................................................................................

16. If your answer to No. 15 was ‘‘yes,” give the following information:

(a) (1) Name of court: C\%Mh)ﬁ}fﬁ* C&M“
(2)%0 proceeding; . M&l@\\% . CDMAC ,LUtg \ 53\%&/

o). DAL SEPIA ) bu,c Bockss Vilatin;
hlegRl Aeteoes ZREDRRECY. PET .

.........................................................................................................................................................................................

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No \/

(5) RESUIE: coreeovsrmeass e ensssssesssssssesssssssssnes s sssssssesssssosssssessessns
(6) DALE OF FESUIE 1evvermrerceeossveeresssaeememssseresersssssasessssasesessasseresossmenneane

(7) If known, citations éf any written opinion or date of orders entered pursuant to such result:
(b) As to any secoﬁd petition, application or motion, give the same information:

(1) Name of court: ..................................................................................

(2) Nature of ProceedifB: . .......rvveireninrciearcrersriosessasismsmsssasonmrarsassssssnssenns

(3) Grounds raiSed: .....ceececiiienc et s reastnes

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No.......
(S) RESULL: .ot st s e

(6) Date Of TESUIL: ....ccrerieiiriirecreiveeeeiie e rasenbneerresse s snassbsesre s ensensnananearans

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach.
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any
petition, application or motion?
(1) First petition, application or motion? Yes........ No \/
Citation or date of deCision: .........cciuciniinrennrrnsmnrnrce et

(2) Second petition, application or motion? Yes ........ No .........

Citation or date of decision: ......ccivcmiiinnicncsic s san
(3) Third or subsequent petitions, applications or motions? Yes........ No ........
Citation or date of deciSION: .........ccvuirmrciervrece i s b eesane

(e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this question. Your response may be included on paper which
is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in
113173 1 OO OO OOV P OO BSOSO

17. Has any ground being;i;aiscd in this petition been previously presented to this or aﬁy other court by way of
petition for habeas corpus, mofli‘bn, application or any other postconviction proceeding? If so, identify:

(2) Which of the grounds IS'TRIE SATIES .vvvereeeseoescners e es e sresosee s sssess s sss s sss s sese s se e

(b) The proceedings in which these grounds were raised: ...
(c) Briefly explain why you ate again raising these grounds. (You must relate specific facts in response to this

question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition, Your

response may not exceed five handwritten or typewritten pages in length.) M@Qw%ﬂtﬂ'ﬁ&

18. Ifany of the grounds listed in Nos. 23(a), (b}, {c) and (d}, or listed on any additional pages you have attached,
were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,
and give your reasons for not presenting them. (You must relate specific facts in response 1o this question. Your

response may be included on paper which-is 8 1/2 by 11 inches attached to the petition. Your response may not

exceed five handwrit;ten ar typewritten pages in length.) L&&&%&h\&@ﬁ%{z‘ R "
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19. Are you filing this petition more than ] year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay, (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.) ...c..cccoevncrcrnincnircnennennnes

.........................................................................................................................................................................................

..........................................................................................................................................................................................

21. Give the name of each attorney who represented you in the proceeding resulting in your conviction and on

direct appeal: CCN\!\Q\iD)\S'ﬂKf\'\&Q\@QQ

22. Do you have any future sentences to serve after you complete the sentence imposed by the judgment under

..........................................................................................................................................................................................

23, State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.

21
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. . ~h. EFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this proceeding.

EXECUTED at High Desert State Prison on the l& day of the month of Aﬂ‘ i ‘ , ZOB.

High Desert State Prison

Pést Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

VERIFICATION

Uﬁc_ier penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

.h j : _ : AFFIRMATION (Pursuant to NRS 239B.030)

Does not contain the social security number of any person,

LY (LR VPR i o
High Desert State Prison Y
Post Office Box 650 ®
Indian Springs, Nevada 89070
Petitioner in Proper Person

CrTee s and

CERTIFICATE OF SERVICE BY MATL

hereby certify pursuant to N.R.C.P. 5(b), that on this 1 }; day of the month of
I'mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS

adv ressed to:

D.W. Neven, Warden High Desert State Prison Attorney General of Nevada
Post Office Box 650 100 North Carson Street
Inchan Springs, Nevada 85070 Carson City, Nevada 89701

Clark County District Attorney's Office
200 Lewis Avenue
Las, Vegas, Nevada 89155

N5032

High'Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

ﬂ'Pnnt your name and NDOC back number and sign
. -
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- FILED
ase No. A\ 53'(
gept?\loAx.\\L%q ’ MAY 0.9 20'9

IN THE .. g*h .. JUDICIAL DISTRICT COURT O HE %%

STATE OF NEVADA IN AND FOR THE COUNTY OF.

Gemaﬂ&l‘aes ...........

Pent:oner

V. PETITION FOR WRIT
OF HABEAS CORPUS

44 R Nvdie Werdad (POSTCONVICTION) Abbﬂ\_\wm I (Tw%

Respondent. e cen) blileats

INSTRUCTIONS:

(1) This petition must be legibly handwntten or typewntten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum,

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4} You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the wardén or head of the institution. If you are not in a specific
institution of the Department ‘but within its custody, name the Director of the Department of Corrections.

(5) You must include alligrounds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds i in this petition may preclude you from filing future petitions challenging your conviction
and sentence, o

(6) You must allege spec ific facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attomey-
client privilege for the proceeding in which you claim your counsel was ineffective,

{7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attoney General’s Office, and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all
particulars to the original submitted for filing,

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently

|restained of your liberty: Hl%hhﬁﬁ?:‘ Shede. @(LSM Nevade o

2, Name and Jocation of court which entered the judgment of conviction under attack: C, &k\c %5
Nagade, Datoek Lt Xak e

3. Date of judgment of conviction: M‘&Qﬂ\ \2.. Z.O\q

4. Case mumber: (= Moz 29 31R:L.

5. (a) Length of sentence: ...4a ¥ )W N\Q‘*M\ﬁ

RECEIVED :6::;1;793315-“”
Addendum
MAY 09 2019

‘\T\‘iﬂ'\i|\\\||nm||\||\\mmmm

-1-
CLERK OF THE COURT ' ' \
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(b) If sentence is death, state any date upon which execution is scheduled:....
6. Are you presently serving a sentence for a conviction other than the conviction under attack in this motion?

If“yes," list crime, case number and sentence being served at this time: cf‘b—algla’g

o P AR 0O

7. Nature of offense involved in conviction being challenged: ..~ L. LM

R U L N

8. What was your plea? (check one)

not Gernid_boeea)

(a) Not guilty ........

(d) Nolo contendere ........
9. 1f you entered a plea of ‘guilty or guilty but &nentally ill to one count of an indictment or information, and a

plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally ill was

negotiated, give details: MDTCN.M\. : &D(E)QU%\“GM,,AWDQ—B/NE&'}DMNQI’
Bonitd Lageens 8 Y0 AEED. .o

10. if you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by: (check one)

(b) Judge without a jury \/

11. Did you testify at the trial? Yes ........ No........

12. Did you appeal from the judgment of conviction? Yes ........No ...
13. 1f you did appeal, answer the following:

(2) NAME OF COUML! vrnrrrerieci ittt it sss st s sas s s
(b) Case number or CHAtION: .....ccrvreieiiinionti oot aesieressrernsstsssaressronssres
(EY RESUIL: ..evive i srns s e sr s s ars s s bt s s st r s neme s
(d) Date of result: ...ttt

(Attach copy of order or decision, if available.)

28
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14, If you did not appeal, explain briefly why you did not: @f\\f@&'?\l%\lj(ﬁ

..........................................................................................................................................................................................

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes ‘/ No ..ot

16. If your answer to No. 15 was “yes,” give the following information:

(a) (1) Name of court: Cl‘f‘:ﬁk&&lﬂh}blﬁﬁﬂc‘}cmﬁ%,ﬁmzﬂa
(2) Nature of proceeding: M&’lbﬁx&“ﬁ)c_ﬁﬂ CC{‘I“E%E[JB\H’H\KE/
e MO
(3) Grounds raised: MEJ@QW({é,i“E@?S‘)\jm&_—wcmft(""
PSL., e HocEsa NalAton®

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No \/

s

(5) RESUIL: cvrrsrecensicnres s sssssssesesasssesesesnenss SN

{6) DELE DF TESUIL. 1vnverccsheneeeisreeeensisosssebsmrenesssserase s sssaress e eresssstseresensin

w

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

(b) As to any secor;d petitior, application or motion, give the same information:
(1) Name of court: ................................................... v et aeaaernes
(2) Nature of proceeging: ..........ceurervrcereureniensans
(3) Grounds TaISed: ..... ..o s et
(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No.......
(5) RESUIL: 1ottt reisat e st b er b ens st smsa e nrenen s
(6) Date Of TeSUIL ..ot seee e e sss e r s s st sessnsaennens

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach.

29
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any
petition, application or motion?
(1) First petition, application or motion? Yes ........ No /
Citation or date of deciSion: .......oeiniini e
(2) Second petition, application or motion? Yes ........ No .........
Citation or date of deciSIon: ... e
(3) Third or subsequent petitions, applications or motions? Yes ........ No ........
Citation or date of decision: .........ccvnemeerisirecrenenn e mreresss
(e} If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this question. Your response may be included on paper which
is 8 172 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in

BEIIBERL Y.ttt s bbb bk e er b b e E S s ek ee s ae e e Ae e e R re SRS s Rt R R eem R e aR R rersnanas

-
-

17. Has any ground being raised in this petition been previousty presented to this or aﬁy other court by way of

petmon for habeas corpus, monon, application or any other postconviction proceeding? If so, identify:

(2) Which of the grounds is the same: DG, 5 \F‘é‘fd@ Al l SQS\E\% .....
rscmcsed. PAT: Dues Pz Nudlehons.. .
(b) The proceedings in which these grounds were raised: .4 DN ’fD CDFE E:C‘l: ’(‘)_ l:q[@[

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response o this
question, Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your
response may not exceed five handwritten or typewritten pages in length.) Md(hbks J(O CC'((EE

Tlagel gafimee [Modvbeebiod oxs. huad. onfilied

18. 1f any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached,

were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,

and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your

response may be included on paper which-is 8 1/2 by 11 inches attached to the petition. Your response may not
D Dreeess

exceed five handwritten or typewritten pages in length.) .LEC' 91 C&leé CZ“ LL‘.’SC
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19. Are you filing this petition more than 1 year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.) ....cccocovecniinneiccnnan

..........................................................................................................................................................................................

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment
under attack? Yes ........ No ‘/
If yes, state what court and the case RUMDET ... e o e strsessars st s e iasassessssnoans

21. Give the name of each attorney who represented you in the proceeding resulting in your conviction and on

direct appeal: CCLW\QJ(XU\SMLCMEQ.ﬁﬁﬂ@C .................................................

..........................................................................................................................................................................................

22. Do you have any future sentences to serve after you complete the sentence imposed by the judgment under
attack? Yes ........ No \/

If yes, specify where and when it is to be served, if YOU KNOW: ...ocieiiiciiinimnnsnesiesiiss e seravsserresrasrvaresssaenssnstos
23. State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additionat grounds and facts

supporting same.
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..........................................................................................................................................................................................

..........................................................................................................................................................................................
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..........................................................................................................................................................................................

32



¥ © - o ] 'S w %) -

ha by ] N | §] N [ ] ¥ - = (=] - - - [ [ [ i
~2 a o - w ¥ o o v w® -1 a wn S w [N [ o

Y]
o

(b) Ground TWO: Zlﬁeﬂl\(mad‘éﬁomhﬁhb(\)\(ﬂ‘em

Daide Jempaedy Whet deudies the peldoie 20d1s 2.
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33



23

« | ONDL COMIMNONA .

25

26

28

(¢) Ground THREE: U4, CON")*).()(&‘L\OI\S V/’LUSL'E\').DM t@.lﬁ ?fQi’th.Oﬂs
and Due Do, ANcﬂp(apl ra%z Pazﬁmad? ek
oade mdlcml Violehon,. e

SppmgFACTS(T 1 yourstory briefly withoutctgg ases or aw.): NhLTLE‘S é)c JENiZNQL}B
‘Ra( \Hu: k. otse. Dtk Coek Judgz lliem
KL hai&médx (€] udscal. com.mﬂ&ﬁ bl ﬂtﬁ%%@.dﬂ’
N;, Abade] Yoot pc-{hhm 1. Smeek. bk el sl be hle
W.oereone. ooe bad. 20t et g o 2. Croomnia)
cpse Shet 5 6 e:—?tda/g? wCtoad. Jud 55 conet reomMthels
Adue do o o F0zl eq 13,209, et pebhovst, mpde
(EXERBNCE.. h) bz:LE’LLﬁE J\HE uﬁt “Huﬁ LA0E. did crse
To. beezch Hhe Gl ?m oMt G, . by feth
Qﬂf‘hES The e u\( ottede. b {ac% Yhss
e p‘ﬁbl(, and gﬂ gafué Y. C\[ ce. 25 $he Yiehm
ani-eatgt idastifeshms wos Nt of e peddhonien el
e flatid he oi /&% s Yhet @c%m/&? WEs N e
O peberte of s alled, sVt e Hug. dhaa, Judse
Wlem. Kegherts Buws %i Prepdics tueris e petthooe

o | onsd W 15 2. Miaermege. of dhidhee het dem N e
» | the. InSHESH. o Tahde..
o heias, the cauet Frengionls. ond N cAmERd (AR

of sed chaif s qusshen) Mah L, 208 pomd ghas alsir
aideee, o Jidge Kaphers prsyudiee end
Duag chgianed Fo s ebrha e Hheudmal She procerlngs
.. pl’ch%EKm\l\SL 2. (checdll. Hepang colinsa angtied
o} groeredung ont e Facks. and whe law dhit hz%u\k?; been]

7 resated. bt M. Jode e dueh 2. Colinsg 23 s hime

and g 1 Eg(egx&b

34



1

v h.>BFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this proceeding. _
. ' -

EXECUTED at High Desert State Prison on the &4o day of the month of &1‘)! ,2019.

* - .

High Desert State Prison

Pést Office Box 650

Indian Springs, Nevada 89070

Petitioner in Proper Person

' VERIFICATION

Urider penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

High Desert State Prison
Bost Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

P b ‘ : AFFIRMATION (Pursuant to NRS 239B.030)

Theundersigned does hereby affirm that the preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in District
at-Case Number C-.\ -2 52{R -} Does not contain the social security number of any person.

Y A S
High Desert State Prison
Post Office Box 650
Indian Springs, Nevada §9070
Petitioner in Proper Person

AT H M e

CERTIFICATE OF SERVICE BY MAIL

i[;;- : hereby certify pursuant to N.R.C.P. 5(b), that on this ﬂL day of the month of
mailed a true and correct copy of the foregoing PETITTION FOR WRIT OF HABEAS CORPUS
addressed to:

1. W. Neven, Warden High Desert State Prison Attomey General of Nevada
Post Office Box 650 100 North Carson Street
I}jdjgp Springs, Nevada 85070 Carson City, Nevada 89701

Cigrlli é'dunty District Attorney's Office
200 Lewis Avenue
23, Vegas, Nevada 89155

#1250 3L

High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

?‘Pnnt your name and NDOC back number and sign
B
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CERTFICATE OF SERVICF, BY MAILING
I, ;%ﬂ h"% A . &Q 5 , hereby certify, pursuant to NRCP 5(b), that on this L‘s}:

day of ‘ jE E:l, ) 20_|_ﬁ_, I mailed-a true and correct copy of the foregoing, * M(ﬁgﬂ Dﬂ
& Melee “Peempoed Chisllae ot Judae " .

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:

CCFILE
DATED: this {9 _day of m 2009 .
0
N /In Propria Personam
Post Office box 650 [HDSP]
FORM T 1S
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MDQZIDQ GQ

Nethet “Perempioed Chellengye o? Juglge

(Title of Document)

filed in District Court Case number A - \q - ?q 55 lg - 2‘\(

E}/ Does not contain the social security number of any person.

-OR-
0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-Or_

B. For the administration of a public program or for an application
for a federal or state grant.

(oo olghyen g5
Sigpature Date
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Print Name

%&Mﬁmﬁ%&d

39



J. o5 # 115022
4D84
Doty L5 IS Y o Yo Yo W -3

Tisohiens s .rZ A
QT@WW BQEQDQ‘M ‘Vﬁfﬁﬁun Dowpl& A

0
IR g Ae G R
TNTAKE [24 \Eess, Needs L@/

E CEREE MM S L R O O LT B TR AR R | B U TR T

NSE 3763 BUTT-NEO \ & %\/

40



O 00 -1 O B W N

o0 ~) A L R W RN~ O O 00N Y R W NN = O

Electronically Filed
6/26/2019 3:17 PM
Steven D. Grierson

CLERK OF THE CO
iy
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W, THOMAN
Chief Deputy District Attorney
Nevada Bar #012649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-vs- CASENO: A-19-793315-W
EI# Q%E%IQOWARD HAYES, DEPTNO: XIX
Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)

DATE OF HEARING: AUGUST 12,2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through CHARLES W. THOMAN, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant’s Petition For
Writ Of Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
"
1
"

Wi2013RQ013R1072313F10723-RSPN-(HAYES__JAMES)-001.DOCX

Case Number: A-19-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

The relevant procedural history is as follows. In a June 17, 2016 Information, the State
charged Petitioner with Burglary (Category B Felony). It filed a Notice of Intent to Seek
Punishment as a Habitual Criminal on November 21, 2016. It filed an Amended Notice on
August 29, 2017.

On November 7, 2018, Petitioner pleaded guilty pursuant to North Carolina v. Alford,
400 U.S. 25 (1970) to Attempt Grand Larceny (Category D Felony/Gross Misdemeanor). The

State agreed to make no recommendation at the time of sentencing. GPA at 1. It did, however,
reserve the right to argue for habitual treatment if “an independent magistrate, by affidavit
review, confirms probable cause against [Petitioner] for new criminal charges.” Id. at 2.

On January 29, 2019, Justice of the Peace De La Garza found probable cause existed
that Petitioner had committed another count of B'urglary in what eventually became Case No.
C-19-338412-1, which is currently before this Court.

Based on that finding of probable cause, the State filed a Motion to Revoke Bail on
January 31, 2019. Further, as contemplated in the Guilty Plea Agreement, it argued for habitual
treatment in a March 6, 2019 sentencing. This Court found that the State met the statutory
requirements of NRS 207.010 and accordingly sentenced Petitioner to between sixty and one
hundred seventy-four months in the Nevada Department of Corrections.

The Judgment of Conviction was filed on March 12, 2019, On March 28, 2019,
Petitioner filed a Notice of Appeal. That appeal is currently pending before the Supreme Court.

Petitioner filed the instant post-conviction habeas petition on April 15, 2019. The State

herein responds.

ARGUMENT
L PETITIONER’S SUBSTANTIVE CLAIMS ARE PROCEDURALLY
BARRED.
NRS 34.810(1)(a) reads:

The court shall dismiss a petition if the court determines that:

2
W:A20132013R 10723\ 3F10723-RSPN-(HAYES__JAMES)-001.DOCX
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(a) The petitioner’s conviction was upon a plea of guilty or guilty
but mentally ill and the petition is not based upon an allegation
that the plea was involuntarily or unknowingly entered or that the
plea was entered without effective assistance of counsel.

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and claims
of ineffective assistance of trial and appellate counsel must first be pursued in post-conviction
proceedings...[A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979°P.2d 222 (1999)). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001).

Here, Petitioner does not challenge the et;fectiveness of his counsel or the validity of
his guilty plea. Instead, Petitioner raises four claims which are suitable only for direct appeal.
His failure to raise them at that juncture waives them for purposes of this petition. Moreover,
each claim is meritless. It is well established that jeopardy does not attach until either the jury
is sworn or, in a bench trial, the first witness is called. Downum v. United States, 372 U.S,
734, 83 S.Ct. 1033 (1963); Wheeler v. District Court, 82 Nev. 225, 415 P.2d 63 (1966); Hylton
v. Eighth Judicial Dist. Court of State of Nev., Dep't IV, 103 Nev. 418,421 n.1, 743 P.2d 622,
624 n.1 (1987); Crist v. Bretz, 437 U.S. 28, 37 n.15, 98 S. Ct. 2156, 2162 n.15 (1978) (“In

nonjury trials jeopardy does not attach until the first yvitness is sworn.”). Here, no jury was
ever sworn and no witness was ever called in a non-jury trial. Ground 1, which alleges a
Double Jeopardy violation, necessarily fails because jeopardy never attached. Pet. 6-7.
Ground 2, the probable clause claim similarly fails. Although Petitioner’s motion to
dismiss was originally granted in Justice Court regarding that ground, the Amended
Information which reintroduced the count was only filed after Petitioner agreed to plead guilty
to the charge. In similar circumstances, the Neva'da Supreme Court has declined to find error

when a fair trial resulted in a conviction for a crime after inadequacies in the grand-jury

3
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proceedings. Hill v. State, 124 Nev. 546, 552, 188 P.3d 51, 54-55 (2008). Here, Petitioner

pleaded guilty to Attempt Grand Larceny, thereby nullifying any potential probable-cause
related issue at the preliminary hearing. Even if the State lacked probable cause at the time of
the hearing, there is no colorable argument that it lacks it now. Petitioner admitted that he
committed the crime. GPA at 1.

In Ground 3, Petitioner claims that the Cruel and Unusual Punishment Clause of the
Eighth Amendment was violated when he was sentenced as a habitual criminal, but his
sentence is appropriate considering his criminal history. The Eighth Amendment to the United
States Constitution, as well as Article 1, Section 6 of the Nevada Constitution, prohibits the
imposition of cruel and unusual punishment. The Nevada Supreme Court has stated that “[a]
sentence within the statutory limits is not ‘cruel and unusual punishment unless the statute
fixing punishment is unconstitutional or the sentence is so unreasonably disproportionate to
the offense as to shock the conscience.”” Allred v. State, 120 Nev. 410, 420, 92 P.2d 1246,
1253 (2004) (quoting Blume v. State, 112 Nev. 472, 475, 915 P.2d 282, 284 (1996) (quoting
Culverson v. State, 95 Nev. 95 Nev. 433, 435, 596 P.2d 220, 221-22 (1979).

Additionally, the Nevada Supreme Court has granted district courts “wide discretion”
in sentencing decisions, and these are not to be _disturbed “[s]o long as the record does not
demonstrate prejudice resulting from consideration of information or accusations founded on
facts supported only by impalpable or highly suspect evidence.” Allred, 120 Nev. at 410, 92
P.2d at 1253 (quoting Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976)). A
sentencing judge is permitted broad discretion in imposing & sentence and absent an abuse of
discretion, the district court's determination will not be disturbed on appeal. Randell v. State,

109 Nev. 5, 846 P.2d 278 (1993) (citing Deveroux v. State, 96 Nev. 388, 610 P.2d 722 (1980)).

As long as the sentence is within the limits set by the legislature, a sentence will normally not

be considered cruel and unusual. Glegola v. State, 110 Nev, 344, 871 P.2d 950 (1994).

Here, NRS 207.010(1)(a) governs the sentencing of habitual criminals:

1. Unless the person is prosecuted pursuant to NRS 207.012 or 207.014, a
person convicted in this State of:

4
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(a) Any felony, who has previously been two times convicted, whether in this
State or elsewhere, of any crime which under the laws of the situs of the
crime or of this State would amount to a felony is a habitual criminal and
shall be punished for a category B felony by imprisonment in the state prison
for a minimum term of not less than 5 years and a maximum term of not more
than 20 years.

In its Notice of Intent to Seek Punishment as a Habitual Criminal,! the State alleged that
Petitioner had been previously convicted of two counts of Fraudulent Use/Possession of
Personal Identification Information, two counts of Credit Card Abuse, and one count of
Attempt Possession of Credit or Debit Card Without Cardholder’s Consent. Notice (Nov. 21,
2016) at 2. Each of those counts is a felony in the State where the crime was committed.

Then, in an Amended Notice of Intent to Seek Punishment as a Habitual Criminal, the
State alleged that Petitioner had been convicted of Credit Card Abuse, a Texas felony, Attempt
Possession of Credit or Debit Card Without Cardholder’s Consent (Category E Felony), and
Burglary (Category B Felony). At sentencing, this Court found that the State carried its burden
of proving each. Accordingly, the State was free to argue for habitual treatment under NRS
207.010(1)(a).

Petitioner argues that the State breached the guilty plea agreement, but the agreement
itself contemplated that the State would be free to argue for habitual treatment if a magistrate
found probable cause that he committed another crime. Pet. 12; GPA at 1-2. Justice of the

Peace De La Garza found probable cause? that he committed another Burglary on January 29,

I Because the State filed its Notice, Petitioner’s claim that his sentence was illegal because he
was never given notice is belied by the record. Pet. 12. “Bare” and “naked” allegations are not
sufficient to warrant post-conviction relief, nor are those belied and repelled by the record.
Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied” when it
is contradicted or proven to be false by the record as it existed at the time the claim was made.”
Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

2 Petitioner argues that this was based on impalpable and highly suspect evidence, but this
ignores the full reason why probable cause was ultimately found, as not only was Petitioner
identified with 80% certainty initially, but he also had a hotel key that did not belong to him
in his pocket when he was detained. See State’s Notice of Motion and Motion to Revoke

Bail (Jan. 31, 2019) at Exhibit 3; Tr. Preliminary Hearing, 19F01534X (Feb. 26, 2019) at 25,
31 (filed on Odyssey as case C-19-338412-1),

5

W:2013\2013R107\23\13F10723-RSPN-(HAYES__JAMES)-001.DOCX

45




O 08 ~I N BN

N o] [\ [\ ] [\ [\ ] N (] — — — — — — — — — —
oo ~J =) Lh ey L) [\ — [on] o oe ~1 (=) Ch -+ ("8 ) (O] — <

2019. Accordingly, the State was free to argue for habitual treatment. That case, C-19-338412-
1, is currently pending before this Court. Once probable cause was found, the State was free
to argue for habitual treatment under the plain terms of the GPA. Because Petitioner’s ultimate
sentence fell within the parameters of the small habitual statute, the Eighth Amendment was
not violated.

Finally, in Ground 4, Petitioner’s claim that his Presentence Investigation Report
contained errors is nothing more than a bare and naked allegation. Hargrove, 100 Nev. at 502,
686 P.2d at 225. Further, challenges to the Presentence Investigation Report are not cognizable
after sentencing. NRS 176.135(1) requires the Division of Parole and Probation to prepare a
Presentence Investigation Report for any defendant who pleads guilty of a felony. This Court

has previously addressed the importance of a factually accurate PSI at sentencing:

A PSI contains information about the defendant's prior criminal record, the
circumstances affecting the defendant's behavior and the offense, and the impact
of the offense on the victim. NRS 176.145(1). Because the sentencing court will
rely on a defendant's PSI, the PSI must not include information based on
“impalpable or highly suspect evidence.” Goodson v. State, 98 Nev. 493, 495—
96, 654 P.2d 1006, 1007 (1982).

Stockmeier v. Bd. of Parole Comm'rs, 127 Nev. 243, 248, 255 P.3d 209, 212-13 (2011).

If a PSI does have errors, a defendant can object. He cannot, however, object in
perpetuity. Instead, this Court has limited the time in which a defendant can object to factual
or methodological errors in a presentence investigation report. A defendant can only object to
errors “so long as he or she objects before sentencing.” Sasser v. State, 130 Nev. 387, 394, 324
P.3d 1221, 1226 (2014). Once sentencing has occurred, neither the “Division of Parole and
Probation nor the district court” have the “authority to amend ... [a] PSL.” Stockmeier, 127
Nev. at 245, 255 P.3d at 211 (2011).

Petitioner claims that an objection was raised about the alleged errors in his PSI, and
he enumerates those errors without any attempt to support his bare and naked claims. Pet. 14.

Accordingly, this claim lacks merit.

1

6
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In sum, each of Petitioner’s claims has been waived for purposes of the instant petition
under NRS 34.810 and is otherwise meritless. The petition should be denied.

II. BY ENTERING A GUILTY PLEA AGREEMENT, PETITIONER
WAIVED ANY PRIOR CONSTITUTIONAL DEFECTS.

In this case, Petitioner entered a guilty plea. By doing this, he “waived all constitutional
claims based on events occurring prior to the entry of the pleas, except those involving the
voluntariness of the pleas themselves.” Warden, Nevada State Prison v. Lyons, 100 Nev. 430,
432, 683 P.2d 504, 505 (1984); Kirksey v. State, 112 Nev. 980, 1002, 923 P.2d 1102, 1116
(1996).

Petitioner raises two claims which occurred prior to the entry of his guilty plea in the

instant petition. First, he claims that the State violated the Double Jeopardy Clause by adding
a charge of Attempt Grand Larceny at district court after it had been dismissed in justice court.
Second, he claims that there was no probable cause to bind his case over. Petitioner’s guilty
plea waived both of those claims.

For these reasons, Petitioner waived Grounds 1 and 2 when he entered his guilty plea,

and they are barred by the plea in addition to NRS 34.810.

III. THIS COURT SHOULD STRIKE PETITIONER’S ADDENDA.
After filing his first Petition for Writ of Habeas Corpus on April 15, 2019, Petitioner

filed two addenda to his petition without first requesting leave of this Court. Each should be
stricken.

NRS 34.750(3) allows appointed counsel to file a supplemental petition after
appointment. “No further pleadings may be filed except as ordered by the court.” Id. (5). The
Nevada Supreme Court has addressed when the district courts can allow a litigant to file a
supplemental petition, holding that leave can be granted only if the petitioner shows good

cause to explain the delay in raising a claim. Barnhart v. State, 122 Nev. 301, 303-04, 130 P.3d

650, 652 (2006). Any finding of good cause must be made “explicitly on the record” and
enumerate “the additional issues which are to be considered.” Id. at 303, 130 P.3d at 652.

Barnhart affirmed a district court’s decision to deny leave to expand the issues because

7
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“[cJounsel for petitioner provided no reason why that claim could not have been pleased in the
supplemental petition. Id. at 304, 130 P.3d at 652 (emphasis added).

This Court should strike each of the addenda filed by Petitioner in proper person.
Petitioner never sought leave from this court to file supplements to his timely first petition.
Although counsel would be entitled to file a supplement by NRS 34.750(3), that entitlement
to file a supplement is explicitly a right of appointed counsel.

Furthermore, none of Petitioner’s pro-per addenda make any attempt to show good
cause for failing to raise the issue in the initial petition. Barnhart precludes Petitioner from
filing supplemental petitions in perpetuity without good cause for neglecting to include the
new claims in the initial petition, and the record is void of any explicit findings of this court
to allow for the rogue filings.

Because Petitioner was not entitled to supplement his initial petition and never sought

this Court’s leave, his two addenda should each be stricken.?

CONCLUSION

For these reasons, the instant petition should be denied.
DATED this_ 2™ day of Tune, 2015.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY
ES W, THOMMN
Chief Deputy District Attorney
Nevada Bar #012649

3 To the extent that this Court decides to address the issues raised in the addenda, the State
reserves the right to respond to each on the merits.

8
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CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this;ﬂQ“maay of
. } u-hﬂ/, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CWT/jp/cg/L-2

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.0. BOX 650

INDIAN SPRINGS, NV, 85070

o

C. Garcia

A t

Secretary for the District Attorney's Office

9
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COMES NOW, 9591}‘1&,31_. wdﬁ , herein above respectfully

~ moves this Honorable Court for an M{ﬂ&)}_@ig ! )Eﬁldz ékd! oL &Q&CE

MQM__BE&MH :

This Motion is made and based upon the accompanying Memorandum of Points and

Authorities,:

DATED: this | _day of ;Iu)q 204

BY:
/\-v

Defendant/In Propet Personam

A-19-703316-w
MOFJ

Motlon lar Default Judgment

l M
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CERTFICATE OF SERVICE BY MAILING

I, GM u, \A‘&LIE _, hereby certify, pursuant to NRCP 5(b), that on this | F

day of 20\9, I mailed a tree and correct copy of the foregoing, “

"”

& Nerrul? Nkfiljnﬂ Caelese Poesduca) Mt

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:
CCFILE
DATED: this ¥ day of (Sllh; 2009.
wo N Hanen
- ! # N
/in Propria Personam

Post Office box 650 {HDSP]

Indian Springs. Nevada 890]8

TN FORMA PATJPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding SUAC“{ENQS}

ot Debonll ondfoe Gashiece Hecedural belloul -

(Title of Document)

filed in District Court Case number .A— \q" 'Z%fﬂf)' "UJ

Q/ Does not contain the social security number of any person.

-OR-
O Contains the social security number of a person as required'by:

A. A specific state or federal law, to wit:

(State specific law)
-or—

B. For the administration of a public program or for an application
for a federal or state grant.

7-1-9

Sigifature Date

A

4
Print Name

Dehboren ,I Dip 46

Title

~8-
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada §9155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASENO. C-16-315718-1
-Vs.
DEPTNO. XIX
JAMES HOWARD HAYES, aka,
James Howard Hayes Jr., #2796708 AMENDED
Defendant. INFORMATION
STATE OF NEVADA
ss:
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court;

That JAMES HOWARD HAYES, aka, James Howard Hayes Jr., the Defendani(s)
above named, having committed the crime of ATTEMPT GRAND LARCENY (Category
D Felony/Gross Misdemeanor - NRS 205.220.1, 205.222.2, 193.330 - NOC 56025/56026),
on or about the 9th day of April, 2013, within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and provided, and against the peace
and dignity of the State of Nevada, did willfully, unlawfully, feloniously, and intentionally,
with intent to deprive the owner permanently thereof, attempt to steal, take and carry away
lawful money of the United States in an amount of $650.00, or greater, owned by another
m
i

EXH, B 'T b I ¥ ‘ WI20132013RI0T2M 3F1 0723-AINF-(Hayes__James)-002 docx

58




—

© W e = O L B W N

[ N R O R S N T N T N T S e T T
0 =~ N L B W N = O Y o s N B W —

person, to wit: JOSHUA JARVIS, by attempting to steal lawful money of the United States,
an iPhone and other persconal items from the said JOSHUA JAVIS.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY %%ﬂ——‘

Depu?' District Attomey
Nevada Bar #013476

DA#13F10723X /cmj/L2
LVMPD EV#1304090843
(TK3)

WA20132013R1I0TQINIFIOTI-AINFLHAYES __JAMES)-002 DOCK
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Electronically Fited
06/17/2016 02:44.33 PM

INFM . ’%e“.,.,.
STEVEN B. WOLFSON (ﬁ‘:" A
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

MICHAEL DICKERSON

Deputy District Attorney

Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

LA. 6/23/16 DISTRICT COURT
11)%00 AM CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
o CASENO:  C-16-315718-1
Plaintiff,
ve DEPTNO:  XII
JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708
Defendant. INFORMATION
STATE OF NEVADA
S8S.
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka James Howard Hayes, Jr., the Defendant(s)
above named, having committed the crime of BURGLARY (Category B Felony - NRS
205.060 - NOC 50424), on or about the 9th day of April, 2013, within the County of Clark,
Stat.e of Nevada, contrary to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada, did then and there wilfully,
unlawfully, and feloniously enter, with intent to commit larceny, Room No. 17151, of the
i

i
7
7
. 1y o 2 W:A20132013R1072 IF10723-INFM-(HAYES _ JAMES)-001.DOCX
ELHHBR
//’——ﬁ
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,
Clark County, Nevada, occupied by JOSHUA JARVIS.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

r
By FP7A. Witorse
Deputy District Attorney
Nevada Bar #013476

2

WAZ013R2013R07Q3\3F 10723-INFM-(HAYES__JAMES)-001.DOCX
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JUSTICE COURT, LAS Vl%GAS TOWNSHIP

CLARK COUNTY, NEVADA
f': ?.S n r_J- --.".
THE STATE OF NEVADA,
' JUSTULE SOURT
PlaintifT, _L S YEIAS REVADA

f.o e = . GASENQO: 13F10723X

-V§- w Lee J»q
DEPTNO: 3

JAMES HOWARD HAYES, aka,
James Howard Hayes, Jr. #2796708,

Defendant. CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193.330), in the manner following, to-wit: That
the said Defendant, on or about the 9th day of April, 2013, at and within the County of
Clark, State of Nevada,
COUNT 1 - BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINQ, located at 3850 South
Las Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS.
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permanently thereof, attempt to steal, take and carry away, lead away or.

States, belonging to JOSHUA JARVIS, to-wit: lawful money of the United States, an iPhone

and other personal items, by taking and/or moving items within the room, but was stopped
before he could take all the items.

"

"

"

m

E/v- M‘% {-[- _l— PAWPDOCS\COL. .
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All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada, Said Complainant

makes this declaration subject to the penalty of perjury.

W

v e -~ N B W N
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13F10723X/cb
LVMPD EV# 1304090843
(TK3)
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174.085. Proceedings not constituting acquittal; effect of acquittal on merits;
proceedings constituting bar to another prosecution; retrial after discharge of jury; effect
of voluntary dismissal.

1. If a defendant was formerly acquitted on the ground of a variance between the indictment,
information or complaint and proof, or the indictment, information, or complaint was dismissed
upon an objection to its form or substance, or in order to hold a defendant for a higher offense
without a judgment of acquittal, it is not an acquittal of the same offense.

2. If a defendant is acquitted on the merits, the defendant is acquitted of the same offense,
notwithstanding a defect in the form or substance in the indictment, information, or complaint on
which the trial was had.

3. When a defendant is convicted or acquitted, or has been once placed in jeopardy upon an
indictment, information or complaint, except as otherwise provided in subsections 5 and 6, the
conviction, acquittal or jeopardy is a bar to another indictment, information or complaint for the
offense charged in the former, or for an attempt to commit the same, or for an offense necessarily
included therein, of which the defendant might have been convicted under that indictment,
information or complaint.

4. In all cases where a jury is discharged or prevented from giving a verdict by reason of an
accident or other cause, except where the defendant is discharged during the progress of the trial
or after the cause is submitted to them, the cause may be again tried.

5. The prosecuting attorney, in a case that the prosecuting attorney has initiated, may
voluntarily dismiss a complaint:

(a) Before a preliminary hearing if the crime with which the defendant is charged is a
felony or gross misdemeanor; or

(b) Before trial if the crime with which the defendant is charged is a misdemeanor,

without prejudice to the right to file another complaint, unless the State of Nevada has
previously filed a complaint against the defendant which was dismissed at the request of the
prosecuting attorney. After the dismissal, the court shall order the defendant released from
custody or, if the defendant is released on bail, exonerate the obligors and release any bail.

6. If a prosecuting attorney files a subsequent complaint after a complaint concerning the
same matter has been filed and dismissed against the defendant:

NVCODE 1
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(a) The case must be assigned to the same judge to whom the initial complaint was
assigned; and

(b) A court shall not issue a warrant for the arrest of a defendant who was released from
custody pursuant to subsection 5 or require a defendant whose bail has been exonerated pursuant
to subsection 5 to give bail unless the defendant does not appear in court in response to a
properly issued summons in connection with the complaint.

7. The prosecuting attorney, in a case that the prosecuting attorney has initiated, may
voluntarily dismiss an indictment or information before the actual arrest or incarceration of the
defendant without prejudice to the right to bring another indictment or information. After the
arrest or incarceration of the defendant, the prosecuting attorney may voluntarily dismiss an
indictment or information without prejudice to the right to bring another indictment or
information only upon good cause shown to the court and upon written findings and a court order
to that effect.

HISTORY: |
1967, p. 1416; 1971, p. 596; 1997, ch. 504, § 1, p. 2391.

NOTES TO DECISIONS /

Robbery convictions of defendants who entered guilty pleas did not bar subsequent
prosecution for murder committed during the robbery when victim died from his injuries on double
jeopardy grounds; robbery and murder are separate and distinct offenses.- Carmody v. Seventh Judicial
Dist. Court, 81 Nev. 83, 398 P.2d 706, 1965 Nev. LEXIS 205 (Nev. 1965) (decision under former similar
statute).

A void conviction is not a bar to a second conviction.

Where the initial complaint was fatally defective, the municipal court never acquired jurisdiction over
the defendant, since the court was without jurisdiction, the defendant's conviction was void; therefore, the
prior conviction is not a bar to the present proceedings, and double jeopardy has not attached. Williams v.
Municipal Judge of Las Vegas, 85 Nev. 425, 456 P.2d 440, 1969 Nev. LEXIS 391 (Nev. 1969).

The beating administered to a robbery victim with an empty firearm after all the elements of the
crime of robbery were complete, constituted a separate cfiense from the offense of robbery, and trying
defendant for assauit with intent to kill by virtue of said beating did not constitute double jeopardy. State v.
Feinzilber, 76 Nev. 142, 350 P.2d 399, 1960 Nev. LEXIS 91 (Nev. 1960) (decision under former similar
statute).

Where a defendant has been placed in jeopardy in a trial which is terminated prior to an
acquittal or a conviction, retrial is not automatically barred; retrial is not prohibited by the double jeopardy
bar if a prosecutor demonstrates “manifest necessitmr the mistrial. There was a manifest necessity for
the mistrial, where the record established that the witness' own conduct was the sole reason for her failure
to appear and the witness' absence would have effectively prevented the state from presenting its case.

NVCODE 2
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Electronically Filed
3/12/2019 9:03 AM
Steven D. Grierson

CLERK OF THE COUE‘F‘
JOCP Cﬁmf

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

v CASENO:  C-16-315718-1

JAMES HOWARD HAYES aka .
James Howard Hayes, Jr. DEPTNO:  XIX
#2796708

Defendant.

JUDGMENT OF CONVICTION

(PLEA OF GUILTY-ALFORD)

The Defendant previously appeared before the Court with counsel and entered a plea of
guilty pursuant to Alford Decision to the crime of ATTEMPT GRAND LARCENY (Category D
Felony/Gross Misdemeanor) in violation of NRS 205.220.1, 205.222.2 193.330; thereafter, on the 6"
day of March, 2019, the Defendant was present in court for sentencing with counsel MICHAEL W.
SANFT, ESQ., and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense under the felony
statute and SMALL HABITUAL Criminal Statute and, in addition to $25.00 Administrative
Assessment Fee plus the $3.00 DNA Collection Fee, the Defendant is sentenced to - a MAXIMUM
of ONE HUNDRED SEVENTY-FOUR (174) MONTHS and a MINIMUM of SIXTY (60)
MONTHS in the Nevada Department of Corrections (NDC), CONSECUTIVE to C315125; with
TEN (10) DAYS credit for time sen_red. As the $150.00 DNA Analysis Fee and Genetic Testing

have been previously imposed, the Fee and Tésting in the current case are WAIVED.

DATED this [2 day of March, 2019.

YUl k.or

WILLIAM D. KEPHART

DISTRICT COURT JUDGV

O Nolie Prosequi {before trial} Bench {(Non~Jury) Tral
O Dismissod {after civersion) [ Dismissed (duing tal)
{0 Dismissed (betore trial) 0 Aottt

Guilty Piaa with Sent (bafors trief) (O Guilty Piea with Sent, (during tria)
[ Transterred {betora/Ouring ttial) [0 Conviction \
0 Other Mannet ot Disposition /KlHE l‘r 5-
/’—-———‘-

Case Number: C-16-315718-1
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Dept No. __L‘L_

_Regpuday  Docket

NOTICE OF MOTION

HMME&LLMQ - - JUL 05 2019

S 2]P Oﬂi”gpmﬁps%a Persglglam
st ] -
. I:dian Spcr?ng(s),xNeva 890 1]8 %ﬁ”m
4 .
- st Do) Wdet Canet
5 -
; ( ]ﬁﬂ { g)&h; [s_‘ﬂﬁjﬁ, .
. 7
8 rﬂem@ g}l’ﬂﬂﬁ)
9 Perhbtionud
10 || vs. ) Case No. A.‘ ﬁ - zci ij 15 ‘lk{

YOU WILL PLEASE TAKE NOTICE, that

will come on for hearing before the above-entitled Court on the day of

.20

at the hour of o’clock . M. In Department ___, of said Court.

CC:FILE

DATED: this_L_day of Ilﬂt! , 20_|j_.

By N
@ py[ES # 11
Propria Personam

A-18-793315-
NOTM 5-w

Netico of Mation
4847098
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caseno AAL-F12315-W | JuL'05 209

Dept. No.... 2. b S

IN THE. th . JUDICIAL DISTRICT COURT O HE . mm

STATE OF NEVADA IN AND FOR THE COUNTY OF.!

Tz, Houes.

Pentloner
]

V. PETITION FOR WRIT
OF HABEAS CORPUS tp LS

.,’}kﬂElf{ Lfg@g L-L",’fdﬂfﬁ Iillams (POSTCONVICTION)
Respondent. m l t ﬁ /R tﬁ pr%b

INSTRUCTIONS:

(1) This petition must be legibly handwntten or typewnttcn signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum.,

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officér at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution,

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections,

(5) You must include alligrounds or claims for relief which you may have regardmg your conviction or sentence,
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence. &

(6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counsel was ineffective.

{T) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attoerney General’s Office, and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all
particulars to the original submitted for filing. :

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently '

| restained of your liberty: p{\%\\h@ﬁ dJL"’)E PI‘ O e

2. Name agd location of court which entered the judgment of conviction under attack U?E-X Cﬁu@
..... Disiri o} Cnugt Dee.19,;.Clapk. &wﬁg

3. Date of judgment of conviction: . Mﬁ((‘;\l l.z
4. Case number: (‘—‘””.0'3 ‘ 5?"8‘! .........................................
5. (&) Length of sentence: (Ql)mqm‘ﬂ&&ﬁ .........................................

6102 6- N o

A-19-7033165-w
RP Y

~ 4347109

.
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TR *EFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this proceeding,

EXECUTED at High Desert State Prison on the 2 day of the month of JUI_‘-{ ,2009 .

Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

VERIFICATION

Uﬁdcr penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

High Desert State Prison

Rost Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

et s ] . AFFIRMATION (Pursuant to NRS 239B.030)

Pavis.o -
The.undersigned does hereby affu'm thalt':(he preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in District
Court-Case Number A-lol -

Does not contdin the social security number of any person.

ST nb L ung

R FUMNR}

High Desert State Prison
Post Office Box 650 *
Indian Springs, Nevada 89070
Petitioner in Proper Person

o CERTIFICATE OF SERVICE BY MAIL

, hereby certify pursuant to N.R.C.P. 5(b), that on this 240 day of the month of
I'mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
addressed to:

Warden High Desert State Prison Attorney General of Nevada
Post Office Box 650 100 North Carson Street
:I_;‘lcllxxfc}p Springs, Nevada 89070 Carson City, Nevada 89701

Cllark Ec;unty District Attomey's Office
200 Lewis Avenue
Las Vegas, Nevada 89155

High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 85070
Petitioner in Proper Person

?:Pnnt your name and NDOC back number and sign
: -B-
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A-19-793316-W

AFFT

Affidavit
43608669

RECEIVED
JUL 12 2018

1
|

ARG

Al

P ~ FILED

JUL 12 2019
AFFTDAVIT OF LS8enicE ob 1t of Hebieas C%ﬁ

) e Dtrick (ot (o No: 41q-793315-08
Ve A

1, Jomes M, Hoye®  , the undersigned, do hereby swear that all the
following statements and descrition of events, are true and correct, of my own
knowledge, information, and belief, and to those I believe to be true and
correct. Signed under penalty of perjury pursuant to NRS 208.165.

(1) maar, Jaraiz Wby )5 e ALL Y Gy o Baden] aud s

' ] 4.0. (S

TO WHOM IT MAY CONCERN:
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A-19-793316-W

NCOA
" Notlce of Change of Address

4863913

~

FILED

~ 96597 JUL 24 2018

' A N HBS ¢ 1130 .
n ria Personam *

Post 0£fice/éeuz£=&£1 P.0. % 5p9 (m) %0@%@5‘?
Ingian-Springs, Nevada 89838

Poche 8043
Alele of Nopde

Peggended

case No. A-(3 1983157/

Dept. No. \q

Docket

Zeoes N e
achhoed

NOTICE OF CHANGE OF ADDRESS

COMES NOW, pm. X E“]E_Tg E‘ L—L‘ﬂ‘lﬁ , in Proper Person,

hereby gives notice to the above-entitled court, that due to Nevada Department

of Corrections action, M& B@lgﬁ has been transferred Irom
Fa NN mfp_t_cxl\_E_szﬂzm_CmQ( P .
Therefore, m. ;Jﬁ!}ﬂ A A‘ﬁlEi , orays that this

Honorable Court will nenceforth, send all decuments/paperwork concerning the

—— Y Vet Ve met St wt

above-cited case number to the new address.

CC:FILE

paTeD: this |0 day of Su\g! . 2019.

Respectfully sucmitted,

JUL 2 ‘l 20’9 /In Propria Parsonam
CLERK OF THE COURT

80




AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding (5‘&@ &

Chanae & AddE

(Title of Document)

filed in District Court Case number A"\q "'}qa 3\6 - lf\L

K~ Does not contain the social security number of any person.

-0OR-

0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-Or-

B. For the administration of a public program or for an application
for a federal or state grant.

7-10-19

Siggpature Date

Soong . Mg

Print Name

Ot

Title
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Electronically Filed
7/30/2019 5:08 PM
Steven D. Grierson
CLERK OF THE CO
1
2 DISTRICT COURT
] CLARK COUNTY, NEVADA
4 James Hayes, Plaintiff(s) Case No.: A-19-793315-W
5 vs. Dept: Department 19
6 Nevada State of, Defendani(s)
7
AMENDED
8 NOTICE OF HEARING FOR
9 PETITION OF WRIT OF HABEAS CORPUS
10 PLEASE TAKE NOTICE that this matter is set for Review on August 19,
11 2019, at the hour of 8:30 a.m., in District Court Department 19 in the Regional Justice
12 Center, 200 Lewis Avenue, 16th Floor Floor, Courtroom 16B, Las Vegas, Nevada. Your
13 presence is required.
14
15
DATED: July 29, 2019
i6
17
R
18 W /q»(\x\
19
William D. Kephart
20 District Court Judge
Department 19
21
22
23
24
25
26
27
28
am O, Kephart
sgteiet fudge
partment 13
FEAS, NV 89155

Case Number: A-19-793315-W
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date ¢-filed, this document was copied
through e-mail, placed in the attorney’s folder in the Regional Justice Center or mailed to
5 the proper person as follows:

6 James H Hayes

#1175077

7 P.0O.Box 650

Indian Springs, NV 89070

9 Steven B Wolfson
Juvenile Division - District Attorney's Office
10 601 N Pecos Road

1 Las Vegas, NV 89101

12

: /=

15 Minddiedf loyd
16 Judicial Exccutive Assiglant
Department 19

17

18

18

20

21

22

23

24

25

26

27

28

am D, Kephart
istrict Judge
partment 18
HBAS, NV 89135
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TO WHOM IT MAY OONCERN:

I, MM_, the undersigned, do hereby swear that all the

following statements and descrition of events, are true and correct, of my own
knowledge, information, and belief, and to those I believe to be true and
correct. Signed under penalty of perjury pursuant to NRS 208.165.

WM&MMMML&JMM@M@
2 Miscartrog & Jushee.
Mﬁﬂwﬁm Vehoattendyy le{ a

N 2 chmudel AL ¢ 3
7 Neard Tasnan ) (w46 # 1310 0 -4 -20173 LBQING
PR R hiovisa, epamcHir. M T) fe'al'[N\ dl ‘ilg}till!
Gead 0 4 20\
jd -
y Qrotes &
2 c nase e 1§ Jigher dale
hatd ¥3 A &F ._.- DA Lgr ‘.‘\ Ofchn A dmunieno

. Merqy 0 (o




W O A3 O G R Y BN

Y BRBRREREBEBE %55 o R o b~ o

} hy

L3

g) |

of v iigmbhauous

- Jush, (5ol

N {3 \(

‘L

e

ot Hhe prelimntery Semuiehion.

Justee (o) thad Yhe Tacs
muat kede had dsmg

-

86

this2£h day ofJZ\Lg 2049

Bg_ émgg @@ﬁ!@
nooc # (2507

|




W OO0 3 O OV i & bD

R e S S S P Y
L X N T

(PR
@ o

B B RS Z 83

’

- —

QUCSUE_DOE} - ConV Ldm\! rem&ixgs

HCT QGOSN T AN DOSON TERN SNAETY RIS

Mot Qoad

Yhe Qrsadt dnaedds s SalAKE.

Nee_ (REIC 6 L;‘% 3

efopl Hhat ocenct®l wd 2013, Ledyinsg

IFae WEV'aSWN O\E

87

Page 5__




UNDER PENALTY OF PERJURY

I, the undersigned, certify, declare, or state

that the foregoing is true and correct, to the

best of my knowledge and belief, in accordance
— with-NRS 208.165 and 28 USCA § 1746

Excuted on the 21" day of Dul_ ;2019

Qrmmé)\%ﬁ;@ Jeress N Mees * 113507%

Nanle and Prison BAC#, printed
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LEFT SIDE @?(

OF FILE PLEASE

EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" Floor.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Acting Coun Division Administrator

October 4, 2019

Case #: A-19-793315-W
James H. Hayes
Vs.

State of Nevada
Mr. Hayes,

The Clerk’s Office is in receipt of your “Preemptory Challenge of Judge.” The Clerk’s
office is unable to process your document(s) due to the following:

There is a required Court a filing fee of $450.00 for Preemptory Challenge in this civil
matter, this fee needs to be collected upon this filing. All originals documents are being
returned and request that you please resubmit with payment of the required filing fee, {in a
form of a money order or Cashier’s check, made out to the Clerk of the Court), or if you
are needing to request fee waiver then submit / mail an Application and Order to Proceed in
Forma Pauperis Packet, these documents can be located on the District Court website at
www.clarkcountycourts.us- forms - under civil /criminal /probate forms.

Pursuant to Nevada Statute we are not able to provide legal advice or assistance filling out
your forms. For help with your pleadings, please consult local law library for information.

TO ENSURE THAT THE DOCUMENTS ARE PROPERLY PROCESSED, PLEASE RETURN THIS
LETTER WITH THE REQUESTED CORRECTIONS OR ADDITIONAL DOCUMENTS/FORMS.

Thank you,
Deputy Clerk #27

A-19-703315 -
LSF 16-w

Left Side Fil
4867431 "

R
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IN THE %“& JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF_C AR K

mﬂ—%ﬁ—ﬁ s el ) caevo_A-19-792314 -1 ; ¢ D158
Petitioner/Plaintiff; } .
} Dept. No.___19
v i Docket No.
}
}
el CFP Npfedt . ] eewerory cratence or sunce

Respondent/Defendant

COMES NOW, Petitioner/Plaintif, & JAPIES A . )‘l‘(’"l}l—r\’ __, pro pey,
and in Forma Pauperis, pursuant to Supreme Court Rule 48.1, wishes to exercise the right to change Judge.

The current Judge in the above-entitled action is )d\ \\l‘ém b . Kl:ph@f&}

DATED this Ao day of Slifﬁ%ﬂﬂ}\ﬁl 20009

Petitioner/Plaintiff
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AFFIRMATION PURSUANT TO NRS 239B.030

L_JANEA 4 .}1%41}!55 ,Npock__[| TADZPE

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED V(EEMN) DJIDELJ\ chal |F!\@F
et Judgs

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATEDTHIS _2l, DAY OF jqﬂfsmfiﬂ 2019 .
SIGNATURE: (?mm 3{‘{ QEJO\L%!ZD

INMATE PRINTED NAME: :\J?\m\fci )J . Fl(ﬂtfﬁ
NMATENDOC# | [ 35071

INMATE ADDRESS: EEY¥-STATEPRISON
P-O-BOX1989
EEAAINYV—89301
pec |
.8 Dev 529
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Electronically Filed
10/10/2019 4:19 PM
Steven D. Grierson

CLERK OF THE CO
ey b b B

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff -
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, '

Plaintiff,

ys- CASENO: A-19-793315-W

SO s
aka James Howard Hayes Jr., :
42796708 y DEPTNO: XIX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S
FIRST AND SECOND ADDENDUM TO PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)

DATE OF HEARING: NOVEMBER 18, 2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant’s First and
Second Addendum to Petition for Writ of Habeas Corpus.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
1
"

WAZOI32013R10723V13F10723-RSPN-(HAYES _JAMES)-002 DOCX

Case Number: A-19-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Defendant’) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Defendant with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Defendant entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Defendant was adjudged Guilty pursuant

to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.
/4

WiZ0132013R 10723\ 3F 10723-RSPN-(HAYES__JAMES)}-002.D0CX
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Defendant with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Defendant should be punished under NRS 207.010 (the “Small Habitual Statute). The Court
agreed, and Defendant was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Defendant’s sentence in
another case (C315125). The Court also awarded Defendant ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Defendant filed a Notice of Appeal on March 28, 2019. Defendant’s Case Appeal
Statement was filed on August 9, 2019. Defendant’s Appeal of the instant case is still pending
before the Nevada Supreme Court (Case Number 78590).

On April 15, 2019, Defendant filed a Petition for Writ of Habeas Corpus (“Petition™),
Pursuant to Court olrder, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Defendant filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State responds to the Addenda as follows:

ARGUMENT

The Nevada Supreme Court has explained:

“[A] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he is charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) (quoting Tollett v. Henderson, 411
U.S. 258, 267, 93 S.Ct. 1602, 1608 (1973)). An entry of a guilty plea “waive[s] all
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constitutional claims based on events occurring prior to the entry of the plea[], except those
involving voluntariness of the plea[] [itself].” Warden. Nevada State Prison v. Lyons, 100
Nev. 430, 431, 683 P.2d 505 (1984); see also Kirksey v. State, 112 Nev. 980, 999, 923 P.2d
1102, 1114 (1996) (“Where the defendant has pleaded guilty, the only claims that may be

raised thereafter are those involving the voluntariness of the plea itself and the effectiveness

of counsel.”). Under NRS 34.810,

1. The court shall dismiss a petition if the court determines that:

(a) The petitioner’s conviction was upon a plea of guilty or guilty but
mentally ill and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

(emphasis added). Furthermore, the Nevada Supreme Court has held that “challenges to the
validity of a guilty plea and claims of ineffective assistance of trial and appellate counsel must
first be pursued in post-conviction proceedings.... [A]ll other claims that are appropriate for a
direct appeal must be pursued on direct appeal, or they will be considered waived in

subsequent proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved of on other grounds by Thomas v. State, 115 Nev. 148, 979

P.2d 222 (1999)). “A court must dismiss a habeas petition if it presents claims that either were
or could have beén presented in an earlier proceeding, unless the court finds both cause for
failing to present the claims earlier or for raising them again and actual prejudice to the
petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001), overruled on other
grounds by Lisle v. State, 131 Nev. 356,351 P.3d 725 (2015). Additionally, substantive claims
are beyond the scope of habeas and waived. NRS 34.724(2)(a); see also Evans, 117 Nev. at
646-47, 29 P.3d 498 at 523; Franklin, 110 Nev. at 752, 877 P.2d 1058 at 1059. .

A proper petition for post-conviction relief must set forth specific factual allegations
that would entitle the petitioner to relief. NRS 34.735(6) states, in pertinent part, “[Petitioner)

must allege specific facts supporting the claims in the petition [he] file[s] seeking relief from
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any conviction or sentence. Failure to raise specific facts rather than just conclusions may

cause the petition to be dismissed.” “Bare” and “naked” allegations are not sufficient to

warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.

State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied’ when it is contradicted

or proven to be false by the record as it existed at the time the claim was made.” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

L

DEFENDANT’S FIRST ADDENDUM DOES NOT PROVIDE GROUNDS FOR
RELIEF

A. Defendant’s Claims of Ineffective Assistance of Counsel are Belied by the
Record

Defendant’s first claim alleges that his counsel, Michael Sanft, Esq. (“Mr. Sanft”) failed

to provide “zealous and quality representation.” First Addendum to Petition for Writ of Habeas

Corpus (“1 Add.”) at 6. However, this claim is belied by both the GPA and the record of

Defendant’s entry of plea.

The text of the GPA includes the following (labeled “VOLUNTARINESS OF PLEA™),

in pertinent part:

1
"

I have discussed the elements of all of the original charge(s) against me with
my attorney and I understand the nature of the charge(s) against me.
I have discussed with my attorney any possible defenses, defense strategies
and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

I am signing this agreement voluntarily, after consultation with my
aftorney...

My attorney has answered all my questions regarding this guilty plea

agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.
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GPA at 5-6. Defendant affirmed that he had read the GPA. Recorder’s Transcript of Hearing:
November 7, 2018 (“Transcript”) at 2:24-25, 3:21-22. Defendant affirmed that Mr. Sanft
answered any questions regarding the GPA. Transcript at 3:1-3, 3:23-4:6. Defendant affirmed
that he understood the charge in the Amended Information. Id. at 3:4-6, 4:7-9. Defendant
affirmed that he signed the GPA. Id. at 3:16-20. Contrary to Defendant’s assertion that he was
told he was agreeing to a gross misdemeanor, when asked by the Court about his

understanding, Defendant acknowledged two possible sentencing outcomes:

THE COURT: Okay. Can you tell me what your understanding is that you’re
facing as a form of punishment for the charge of attempt grand larceny here in
the State of Nevada?

THE DEFENDANT: One to four in the Nevada Department of Corrections.
THE COURT: Okay.

THE DEFENDANT: Or a gross misdemeanor of 364 days.

THE COURT: Okay. You can also be fined up to $5,000 if I treat it as a felony.
And you could be fined up to $2,000 if I treat it as a gross misdemeanor?

THE DEFENDANT: Yes, sir.

THE COURT: You understand that?

THE DEFENDANT: Yes, sir.

1d. at 4:16-5:3. Defendant affirmed, both verbally to the court and by signing the GPA, that he
knew the terms of the GPA, the potential outcomes of his plea, and that Mr. Sanft answered

all the questions Defendant had to Defendant’s satisfaction. Therefore, pursuant to Hargrove

- and Mann, Defendant is not entitled to relief on these claims.

Because Defendant’s first allegation is belied by the record, this Court should deny
Defendant’s Petition, and the Addenda thereto.

B. Defendant’s Claim Regarding Notice of Intent to Seek Habitual Treatment
was Waived and is Belied by the Record

Defendant’s second claim is that the State failed to properly notice its intent to seek
habitual treatment at sentencing, 1 Add. at 7. This claim is not cognizable in a Petition for Writ
of Habeas Corpus and was waived by Defendant’s failure to raise it on direct appeal.

Defendant’s second claim does not relate to the voluntariness of Defendant’s plea, or

the effectiveness of Defendant’s counsel. This claim was more appropriate for a direct appeal,
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and Defendant should have pursued it thus. NRS 34.810(1); Franklin, 110 Nev. at 752, 977

P.2d at 1059. In the instant Petition and the Addenda thereto, Defendant fails to show any
instance of good cause or prejudice for not bringing these claims on a direct appeal and raising
them for the first time only in these habeas proceedings. Indeed, Defendant cannot establish
good cause, because Defendant unconditionally waived his right to a direct appeal, “including
any challenge based upon reasonable constitutional, jurisdictional or other grounds that
challenge the legality of the proceedings.” GPA at 5:3-7. This claim has been affirmatively
waived and, therefore, must be summarily denied.

Furthermore, Defendant’s allegation is belied by the record. A review of the District
Court record reveals that the State filed a Notice of Intent to Seek Punishment as a Habitual
Criminal on November 21, 2016. The State further filed an Amended Notice of Intent to Seek
Punishment as a2 Habitual Criminal on August 29, 2017. At the sentencing hearing, the Court
found that the State had not only properly noticed but had met its burden to seek punishment
as a habitual criminal. See Court Minutes — March 6, 2019 (“Sentencing Minutes™). Pursuant

to Hargrove and Mann, Defendant is not entitled to relief on this claim.

Because Defendant affirmatively waived this claim, and furthermore because this claim

is belied by the record, this Court should Deny Defendant’s Petition and the Addenda thereto.

C.  Defendant’s Claim Regarding Double Jeopardy Does Not Entitle Defendant
to Relief

Defendant’s final claim is that his conviction is invalid because the charge of Attempt
Grand Larceny, as alleged in the original Criminal Complaint, was not bound over to the
District Court. I App. at 8. Like Defendant’s second claim, this claim is not cognizable in a
Petition for Writ of Habeas Corpus and was waived by Defendant’s failure to raise it on direct
appeal.

This claim does not challenge the voluntariness of Defendant’s guilty plea, nor does it

allege ineffective assistance of counsel. Therefore, this claim should have been pursued on

direct appeal, rather than for the first time in a petition. NRS 34.810(1); Franklin, 110 Nev, at
752,977 P.2d at 1059. Defendant does not attempt to argue good cause or prejudice for raising
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this claim for the first time in the instant proceedings. Such an argument would be meritless,
as Defendant specifically and unconditionally waived his right to a direct appeal on this issue,
as discussed in Section I(B), supra. GPA at 5:9-13. Therefore, this claim has been

L

affirmatively waived and must be summarily denied.

II. DEFENDANT’S SECOND ADDENDUM DOES NOT PROVIDE GROUNDS
FOR RELIEF

A.  Defendant Does Not Adequately Claim Ineffective Assistance of Counsel

In Defendant’s Petition for Writ of Habeas Corpus, Addendum Two (*2 Add.”),
Defendant first claims that he received ineffective assistance of counsel. 2 Add. at 6. However,
Defendant makes only a bare and naked allegation, which, pursuant to Hargrove does not
entitle Defendant to relief.

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of
Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-64. See also State v.
Love, 109 Nev, 1136, 1138, 865 P.2d 322, 323. Under Strickland, a defendant must show first

that his counsel's representation fell below an objective standard of reasonableness, and
second, that but for counsel's errors, there is a reasonable probability that the result of the
proceedings would have been different. 466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068;
see also Lyons, 100 Nev. at 432, 683 P.2d at 505 (adopting the Strickland two-part test).

“[There is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The Court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). The role of a court
in considering allegations of ineffective assistance of counsel is “not to pass upon the merits
of the action not taken but to determine whether, under the particular facts and circumstances

of the case, trial counsel failed to render reasonably effective assistance.” Donovan v. State,
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94 Nev. 671, 675, 584 P.2d 708, 711 (1978). In essence, the court must “judge the
reasonableness of counsel's challenged conduct on the facts of the particular case, viewed as
of the time of counsel's conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” 1d. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 2064-65, 2068). This portion of the test is slightly modified when the
convictions occurs due to a guilty plea, Hill v. Lockhart, 474 U.S. 52, 59 (1985); Kirksey v.

State, 112 Nev. 980, 988 (1996). For a guilty plea, a defendant “must show that there is a
reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and

would have insisted on going to trial.” Kirksey, 112 Nev. at 998 (quoting Hill, 474 U.S. at 59).

Defendant simply states, “there is a reasonable probability that, but for counsel’s
failures and unprofessional errors, the result would have been different.” 2 Add. at 6:5-8.
Defendant fails to provide any specific instance of M. Sanft’s perceived ineffecti\‘/eness, and
Defendant does not attempt to show how, exactly, the results would have been different had
Mr. Sanft acted differently. Therefore, Defendant’s allegation amounts to a bare and naked
conclusory statement that does not entitle Defendant to relief under Hargrove and does not
meet Defendant’s burden under Strickland.

Because Defendant does not meet his burden, this Court should deny Defendant’s
Petition and the Addenda thereto.

B. Defendant’s Second and Third Claims Do Not Entitle Defendant to Relief

Defendant claims that his conviction is a violation of the prohibition against double
Jeopardy. 2 Add. at 7. Defendant also claims that he was the subject of an “inappropriate
personal attack and a judicial violation.” 2 Add. at 8:2-3. Like the claims in Defendant’s first
"

J
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Addendum, these claims are not properly raised for the first time in a Petition for Writ
of Habeas Corpus and were waived by Defendant’s failure to raise them on direct appeal.

Neither of these two claims challenge the validity of Defendant’s guilty plea or allege
ineffective assistance of counsel. These claims were appropriate for a direct appeal, and

Defendant should have pufsued them thus. NRS 34.810(1); Franklin, 110 Nev. at 752, 977

P.2d at 1059. In the instant Petition, Defendant fails to show any instance of good cause or
prejudice for not bringing these claims on a direct appeal and raising them for the first time
only in these habeas proceedings. Indeed, he cannot establish good cause, because in his Guilty
Plea Agreement, Defendant specifically agreed that he understood he was “unconditionally
waiving [his] right to a direct appeal of this conviction, including any challenges based upon
reasonable constitutional, jurisdictional or other grounds that challenge the legality of the
proceedings as stated in NRS 177.015(4).” GPA at 5:4-7. These claims have been
affirmatively waived and, therefore, must be summarily denied.

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court DENY
Defendant’s Petition for Writ of Habeas Corpus, and the First and Second Addendum thereto,
in their entirety,

DATED this {, o day of October, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

N
AL NDUKH

Deputy District Attorney
Nevada Bar #05734
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this / 0% day of

October, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

TP/jjlcg/L2

JAMES H. HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV, 89070
BY @Zma é&m‘j

C. Garcia —
Secretary for the District Attorney's Office
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WHEREFORE, dﬁ( 15} }I ﬂ‘él_liﬁ , prays that the court grant U\k‘b(

rc.het to.which he may be entitled in this proceeding.

EXECUTED at_a D (G
onthe L day of'Nﬁ\[’@'ﬂm 20 9.

Signature of Petttron

- YERIFICATION

——Under penalty-of perjury; pursuantto N:R:5:208:165 et'seq:; thé ndersigned declares that he is
the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true. - -

D

Signature of Pé&titi

i)r o DER

\ Atttodney for Petitioner
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CERTFICATE OF SERVICE BY MAILING |

I, GW \‘l }lﬁmﬁ‘:’) , hereby centify, pursuant to NRCP 5(b), that on this L

day uf&&lﬁﬂm 20 fq I mailed a true and correct copy of the foregoing, * QL_% \'IM
My |

‘by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

SOD TS

OBfan.S ORI

CC-FILE

DATED: this_ _ day of _L_(ﬂﬂhi, 209

in ropna Personam
- Post Office Box 208,8.D.C.C,

Indian i Nevada 89018
IN FORMA PAUPERIS:
.
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- AFFIRMATION :
Pursuant to NRS 2398.030

‘ ' (
The undersigned does hereby affirm that the preceding M‘L\DL‘E{J@

Feoht

~ (TTte of Document)

filed In District Court QWAW?) A\S )l

, < '
IQ/ Does not contaln the sodal security number of any persop.— - —- -~ -

-OR-~

1 Contalns the sodal security number of a person as required by:
A. A spedfic state or federal law, to wit:
(State spediic law)

-ot-

B. For the administraton of a public program or for an applicaiion
for a federal or state grant,
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Signéture Date
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LERK OF THE RT
COA G 0 Cou

DISTRICT COURT

CLARK COUNTY, NEVADA

To: Clerk of Court; and
To:  Opposing Counsel or Litigant

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE THAT:

[E’PIaintiff or @/Defendant has a new mailing address.

New address: M,?-O T 08, IR &jyvN%ﬁ\ NV 890

Telephone number: l\{u&_\
DATED this @ls _ day of NON., 20 13

T~

#1199

Narpe

qﬁh\ﬁgﬂ

NCOA[1}/10/3/2012
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State ¥ Nolads
Plaintiff(s),
VS- case No. (k318 ?(8»@%5’ Y /}
—
g, DEPT. NO. |
Janes A s 1
Defendant(s). NOTICE OF CHANGE OF ADDRESS



SDCC Law Library
Southern Desert Correctional Center
P.0.Box 208
Indian Springs, Nevada 89070 - ©20®

Date: }\QN 2o ,20 B_

To: Clerk, 8% Judicial District Court
V2
A

B945 - 11lh

From: LPOTA H H‘MF% # ||9563F

Southern Desert Correctional Ctr.

P.O. Box 208
Indian Springs, Nevada 89070 -©20®

Subject: REQUEST FOR RECORDS/COURT CASE DOCUMENTS

Case No. C-lo-315 218 - |
Dept.No._lC)

The above named Inmate has requested the assistance of the SDCC Law
Library while he is incarcerated here. But in order to better assist him, we

are in need of the following Court Case Documents.

H-FUPEMENT OF CONVICTION

2). CRIMINAL COURT MINUTES

Iné ate

Special Instructions: ’ﬁ\m\S‘SQﬂﬁ ‘?D(L Noy. %, 2617 QQ)&
QEAEEDS '

Please send a correspondence directlv to Inmate
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438n09 3H1 40 yryz75 -

ki | i1ee22 FILED -
DEC 20 201 /)

Petitioner/In Propia Persona

Post Office Box 208, SDCC

Indian Springs, Nevada 89070 .
CLERK OF COURT

INTHE 8% JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE

- COUNTY OF

B ) s
Petitioner, %
VS, ., % "Case ND.A 'H 'EQSB‘S'!'\[
- \(E‘id'ﬂ . i Dept. No. |9
: ) . Docket , |
Respondent(s). % ?E‘Q’A"[M@'j &g‘j MM |

PETITION FOR WRIT QF HABEAS CORPUS (POST-CONVICTI oN)

~ INSTRUCTIONS:
(1) This petition'must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs
or arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to

Proceed 1}111 Forma Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit to your credit in any account in the

institution.

. (4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the department of corrections, name the warden or head of the insiitution.
u are not in a specific institution of the department within its custody, name the director of the

I
d@Fartment of corrections.

m

< .
ul 5) You must include all grounds or claims for relief which y

(w ) .
comviction and sentence.

rou may have regarding your

6102 0 230

116



Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating

additional grounds and facts supporting same.
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CONTANUE "
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23, (d) SU'PPORTING FACTS (Tell your story briefly without citing cases or !aw)'
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WHEREFORE, M_@Ei prays that the court grant Mﬁﬁm&&m

relief to which he may be entitled in this proceeding.

EXECUTED at_IDCC.

on the {2 day ofm. 208

VERIFICATION
Under penalty of perjury, pursuant to N.R.S. 208,165 et seq., the undersigned declares that he is

the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true.

DO R

U Atttdmey for Petitioner
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CERTFICATE OF SERVICE BY MAJLING

I, VR0 N_HM,ES

, hereby certify, pursuant to NRCP 5(b), that on this \2&

day ofm, 201q , I mailed a true and correct copy of the foregoing, ** )A{(\a: UQ‘

Mehis (e

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

CC:FILE

DATED: this |2 day ofm, 209.

C_Ruosilayn

2 1[3903%.

~ “/In Propria Personam

Post Office Box 208,S.D.C.C,
Indian Nevada 890

IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding ld\’& OQ

Mahens Coepns

(Title of Document)

fled In District Court Case number /= \Q - 43315 -

l
& Does not contaln the sodal security number of any person.
~-OR-
O Contains the sodal security number of 3 person as required by:

A. A specific state or federal law, to wit:
(State specific faw)

~of-

B. For the administration 0

f a public program or for an application
for a federal or state grant

12-12-9-
Signature ‘ Date
JAnes | Alaes
Print Name
ADlo DR
Tide '
-g-
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RECEIVED

FEB 1 2 Wity

CLERK

-

ol Jeps f e FILED

Post Office Box 208, SDCC ; ;
Indian Springs, Nevada 89070 . : { 9 M9

o

INTHE &% JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
- COUNTY OF ClrpK

“Uperaie Requested

"Case No.;
. A-19-793315-W
© Dept. No..  Dept. XIX ,

AMENNED Pelrhons

PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)

Tarnes U

Petitioner,

Respondent(s).

e e LN N N et

" INSTRUCTIONS:

(1) This petition'must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support Your grounds for relief. No citation of authorities need be furnished. If briefs
or arguments are submitted, they should be submitted in the form of a separate memorandim.

(3) If you want an attomney appointed, you must complete the Affidavit in Support of Request to
Proceed m Forma Pauperis. You must have an authorized officer at the prison complete the _
certificate as to the amount of money and securities on deposit to your credit in any account in the

institution.

(#) You must name as respondent the person by whom you are confined or restrained. If you are
ip a specific institution of the department of corrections, name the warden or head of the insfitution.
Igeyou are not in a specific institution of the department within its custody, name the director of the

artment of comrections.

s
F(5) You must include all grounds or claims for relief which you may have regarding your
c&viction and sentence. ' o

A1 lresme-w T
' PivHe
.+ Pellllan for Writ of Habeas Corpus

Ty

~—
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aoooe Ny i e W

Failure to raise alt prounds | this petition may preclude you from filing future petitions
challenging your conviction and sentence. :

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions ma
cause your petition to be dismissed. [f your petition contains a claim of inetfective assistance o
counsel, that claim will operate to waive the attorney-client privilege for the proceeding in which
you claim your counsel was ineffective. ‘

(7) If your petition challenges the validity of your conviction or sentence, the original and one
copy must be filed with the clerk of the district court for the county in which the conviction
occurred. Petitions raising any other claim must be filed with the clerk of the district court for the
county in which you are incarcerated. One copy must be mailed to the respondent, one copy to the
attorney general’s office, and one copy to the district attorney of the county in which you were
convicted or to the original prosecutor if you are challenging your original conviction or sentence.
Copies must conform tn al] particulars to the original submitted for filing.

PETITION
1. Name of institution and county in which you are presently imprisoned or where-and who you
' 4 . . a ‘ ; {vt
SNORN DEEE (TR CANE

are presently restrained of your liberty:

2. Name the location of couﬁ which entered the judgment of con_victiqn under attack:
_dlak Condhy N WHNER \
3. Date of judgment of conviction; Mag (‘h 12# 209 _ .

4, Case number: _Ci&' 5‘5 Q'l 8 ot \
s, (a) Length of sentence: L@ o Q“Tf\ '9D L?Ll' MDQ%

(b) If sentence is death, state any date upon which execution is scheduled:

6. Are you presently serving a sentence for a conviction other than the conviction under attack in
. , . ! ' ’
this motion: =

Yes No \/If “Yes", list crime, case number and sentence being served at this time:

,‘.‘L!lia;u D¢

7. Nature of offense involved in conviction being challenged:

Lagerau 7 coliany b Yelay3
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~J

8. What was your plea? {Check one)
‘ (a) Not guilty | _
®) Guilty
(c) Nolo contendere _\L A\%&BQ\E‘@

9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea

to another count of an indictment or information, or if a guilty plea was negotiated, give details:

Negohatay puswest o Neth Copliie { Mived)

10. If you were found guilty aﬁer a plea of not guilty, was the finding made by: (check one) -

(a)Jury ___
(b) Judge without a jury

11. Did you testify at trial? Yes No

12. Did you appeal from the judgment of conviction?
Yes __\{_ No - _
13, If you did appeal, answer the follawing:
(a) Name of court: 50.9(% Gm& & i\(ﬁdﬁiﬁ
(b) Case number or citation; Qﬁﬁcib
{c) Result: ﬂ.m
(d) Date of appeal: Mﬂ; OQ Aﬁ)ﬁ '"R\.lﬁ H@(ﬁh ZB, 2019
(Attach copy of order or decision, if available).

14.) If you did not appeal, explain briefly why you did not:

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously

filed any petitions, applications or mations with respect to this judgment in any court, state or

federal? Yes ‘/No

127




16. If your answer to No 15 was “Yes", give the following information:

(a) (1) Name of court: Ju&t'ra\ ' \5"\(\'1-& B ‘

{2) Nature of proceedings: M&L&R&Mﬁsﬁh@ﬁi&ﬁ_

(3) Grounds raised : M&M&&Jﬂﬁ@&ﬂdﬂmﬁﬁ_

vk ot pmhebe mangr - Cael enld Uhingns! ponshas
Crrcm i PST

(4) Did you receive an evidentiary hearing on your petition, application or motion?

(5) Result: I:Q)QHLS_ g%; (@B@Mﬂﬂm—m

(6) Date of result: '\” A

(D) If known, citations of any written opinion or date of orders entered pursuant to each

resw_ult: N!P(

(b) As to any second petition, application or motion, give the same information:

(1) Name of Court:

(2) Nature of proceeding:

{3) Grounds raised:

(4) Did you receive an evidentiary hearing on your petition, application or motion?

Yes No
(5) Result:
(6) Date of result:

(7) If known, citations or any written opinion or date of orders entered pursuant to each

result:
(c) As to any third or subsequent additional application or motions, give the same

information as above, list them on a separate sheet and attach.
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16
17

(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action

taken on any petition, application or motion?
(1) First petition, application or motion?

YesﬁNo_\_/__

Citation or date of decision:

(2) Second petition, application or motion?

Yes No

Citation or date of decision:

(e) If you did not appeal from the adverse action on any petition, application or motion,
explain boefly why you did not. (You may relate specific facts in response to this question, Your |

response may be included on paper which is 8 ¥4 x 11 inches attached to the petition. Your response

may not exceed five handwritten or typewritten pages in length).

17. Has any ground being raised in this petition been previously presented to this or any other

court by way of petition for habeas corpus, motion or application or any other post-conviction

proceeding? If so, identify: : )
(a) Which of the grounds is the same: _LeSEIECONE Ao5E . OQ‘ o
wsosan) qonshnt Mk 10 PAT
7 S N 4’\
(b) The proceedings in which these grounds were raised: . Eth l:LDiO D‘Q

Hehess corpns

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts

:

in response to this question. Your response may be included on paper which is 8 ¥» x 11 inches

attached to the petition. Your response may not exceed five handwritten or typewritten pages in

orlaud@( @( l@ﬂk \uftfadtd«m) N ,

5

129




I

R I - - R~ T V. T S V)

conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay.,

(You must relate specific facts in response to this question. Your response may be included on

[8. If any of the grounds listed in Nos. 23(a), (b), (c), and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate

specific facts in response to this question. Your response may be included on paper which is 8 ¥z x

19. Are you filing this petition more than one (1) year following the filing of the judgment of

paper which is 8 2 x 11 inches attached to the petition. Your response may not exceed five

héndwritl.fen or typewritten pages in length).

judgment under attack?

judgment under attack?

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the

Yes, \/ No -
If *Yes”, state what court and the case number: @M_Cﬁ}_ﬁkm_

21. Give the name of each attorney who represented you in the proceeding resulting in your

YN

conviction and on direct appeal; H X 5"\. L

&“ " AN D

22. Do you have any future sentences to serve after you complete the sentence imposed by the

Yes No \/[f“‘f’es", specify where and when it is to be served, if you know:
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Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating

additional grounds and facts supporting same. A

23, (a) GROUND ONE: _MIR.
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