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Petitioner/In Propia Persona
Post Office Box 208, SDCC MAY i 5 202“

Indian Springs, Nevada 83070

INTHE _ 8% JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
- COUNTY OF (gl

Hemive Reaurstd

Jaiz W ey )
Petitioner, ;
Vs, ; "Case No. A_\Q‘ "‘}153{5*&\(
i‘%ﬁ (‘SgrI Navade % Dept. No. 19
N ' )) Docket
Rcsijondent(s). 5
PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTIO!
~ INSTRUCTIONS:

(1) This petition'must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished, If briefs
or arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the )
certificate as to the amount of money and securities on deposit to your credit in any account in the

institution.

. {4) You must name as respondent the person by whom you are confined or restrained, If you are
in a specific institution of the department of corrections, name the warden or head of the institution.
If you are not in a specific institution of the department within its custody, name the director of the

department of cormrections.

(5) You must include all grounds or claims for relief which you may have regarding your
comviction and sentence, . :

RECEIVED
MAY -4 2020
CLERK OF THE COURT

._.L-.
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STATE OF NEVADA ) - A9-
) ComNot AT-HRIS
COUNTY OF CLARK ) bepr: 9
TO WHOM IT MAY CONCERN:

I,;Iﬁﬂﬁjﬁ t!.l&@x“fﬁ - the undersigned,do hereby swear that '

nts,facts and events within my foregoing Affidavit are

true and correct of my own knowledge,information and belief, and

as to those,I believe them to be True and Correct. Signed under the

penalty of perjury,pursuant to,NRS. 29.010;53.045 ;208.165,and state

ihe following: INhefees, T RS, the coet held 2 ples eonlawe
2 rokesYBhoD OF LNSCENCE W3ES corsabhaully 2ecepebic

[yohas ™ 2 detauded Mttty ensdudis Wt his iterets

fegice Bty o} quilty Qlee 88 the recod befre Hhe judge

leoasbonss Strong elidaset of Quilk (s k3% . Tl the st

e, Yhore uses, oF CBUSGE, KD BV LIAENCE o ectnel quit of Hae ecin

'p" h)i , , ° 3 ST
a5 ! SXECUTED At: [rdian 3prings,Mevada,:this l Day OfF %ﬂ(ﬁ

.EOQQ- ay: C, \l

e (o) berasy | 28 Hhe seviadcing, Qdae aek Yoe ghake ko
e hod pge RNVEINEBSE 18 such @ COUNE. Motesiee, Lhas el

= - edion Shaned Mo coompel st ok Menpted Geanid Lona)
ﬂﬁ?\&;{m& Np SVidBXE od potunl quut E&L‘lﬁl‘Ed N \1915 UNAER-
Do, Ol conduet el ere e (ushied weehiy Ma b
o, Thaehie te. thues did At uine his (it o conglew o Y
banegente oF 2 b cosiinbionet pue. (e, Mﬂ% m?:dEPac
el

el (EeRNG o tdaugsion wothe elteugied grad ta
d N \ltahin deg Blevads o ehmutd
ke “ﬁgﬁ? d&&tﬁt xffaqamﬂﬁ clemds oithe e el he

= AFFIANT SAYETH MAUGHT.

\ ) . ad)
0=t Jrfice 30x-293(3DCC)

ﬂigﬁ {adiin Springs, Mavada.82972 ./
) Affiant,In Propria Personam: -

234



28]

L - Y VS S

20

Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating

additional grounds and facts supporting same.

23. (a
1

:S\%p oomqqmm m\aﬁi z;fﬁ anid at&%
Amﬁ\?{maéjr Vi .

- (a) SUPPORTING F ACTS (Tell your story briefly without cxtmg casesorlaw) __

aof O ‘n

i of Thebloh® ad4iaVencs

1 % e gebihm (.

% S ¢
: . X d LllL'_ ')b (*d} %

'c_f gL,

-' ) LN D MDY et (anadieMs o aLJ! ¢y 1@1}3
Noy JgSis @ AL T -(ORT0T uﬁ.ﬁd\ s 1‘5 V&) Lﬁ&\.@ab‘f
S Y SEE (Rl ennHaay 84 4 UC ) & JCM s OA’\E
D 208 1 NEIAER e b L:.. GO tc& QDLEE)&{

%ﬂdﬁlﬁ omaﬂ \Be\hﬂ %D

\

235



S o, -3 O v S 3 b2

I e O T U B = R
W =1 h N e W N - O

19

| oxed Qacky 1 I chop X Adem Comdl Loremal

Phhars cmu@el Giled 1 ot Whe prithou copuchusshy
T ntdrew Yhe O ohay dafan W
ol W ramnas ond. wits bagedl on 5(};—&11%}\015 Nes

faed ol Yhe dovs he eanionetted (115

&ﬁ M@@; é@mjﬁzi i opad caned 1 ('_um'm‘H’Lm e et
e, the o 8 ukieh e el bis e

o R " &e his Aol o* 1(Il" l 0
ch %L nrmcﬁduréﬁ %51’ \%.\ukfa MM\PJ muzi L%ﬁ Achind ms%mﬁ
’ a»ﬁk&hé gl e il o

&cﬁﬁ& ux((%&@\\d & g W am?a% o] wsithort

pekbinser's cotad a6l gt @Miﬂnmﬁfgﬁ&m&%i |
ts curnl T Aigenss (ebtin(ars agoenl cight=, e &

conel Sl Yo Qlag YR e 40t 15 eritien] o Yhe iy
ot shezpnal sstn X Pedus & \usk (sl i

uhaees_Canerls perfrmaics uwg Aefony a8
ConeRls Aehol a8 AR AE LA Jhe prbbioos

Wyt e ook o a*t?\oam%\ M\ﬂ%hq%\.\u a3 Whe bowy

e DROEA SVat had, E\EF bj;k [@ YA 5 R (T
w0 L\QL Al \ 7a RN &‘-0.'
oka i Sekal Lothary 9he glates ittasy of 1 ;rE:L
5o %HL 15 2 easasble prehdaliy that ok o CAUGH
il 8eB  Yhe Féﬁlﬂ‘}‘ oF e ﬂm(“%ihmﬁ
i e e iBm it o6 ek oomd ik b
D Ao e st woaild mmmw
%bﬂx%lem%ﬁ Auaset chops, 2l bsd aquttd
cecanSable yuay uoaid bae ms\t@ﬁiﬁ%ma st

\. Vib‘ﬁi{%“f’h&: \am Page &

236



W g =1 oh v e L BN

s
BRRBZESE5EE 8 E S

L b the Hlemash ob the atme ok Puderd Geb
i e5sashel i

Setes Cloim (SedoR, B E A55\SSCE. A

W is 2 Qregshy siseorreed apglieahon of ke
o hets e L) 8% Dfémdm N(Ere nok b AhsaS thaS

Agniasel o8 dopslled oo PUS B

s%m} (gorgﬁﬂ&@am 4 @ RN hE(E 25

oppr (E o ma _ i

o oot Qmmfjl 'Sjrﬁ;}u\@ Wt e
%}ﬁfﬁng bed isquEt b EaiRone % %i% |
E A 5

(B0 Lm(m i S L

("mx&ﬁﬁ’? o pelict e BNl 21Sd. CoLae 1SIUES AN

| sueEan) & o e i cmuons Yack of cansy]
COLEE by ho Sl o gt R

Page &

- ohhnas digeet agpeel anild el

237



to

L =B I TR =, U ¥ T - S 76

23, (b) GROUND TWO: fﬂfﬂp \ﬁe}\ﬁd MR tlma (M&B@AM

23.  (b) SUPPORTING FACTS (Tell your story briefly wuhout citing cases or law);

Nhﬁ(?—@ 3’ X (DLE(EE 7o) Q
i 3 ¢ A,
vied EVEOE diat PR NERE Y ‘rziu«\d@;
sHh e R u E \u & O‘Q ﬂﬁ?m&f%@ﬁﬁi uﬁﬁﬁ
et Yhe ;ru.mmn_ % alle plast sl bk ally
@..né.f_n o BOEE com onld sioed i do
A A\J Aoy ’ ‘

b alid o mappef EVCB AD M’ﬁd\%@é& ’
a \dﬁjr ambﬁam ( ul;m ff—;t ﬁfdhéh@ C): )SE g YhE Q%@@t

%Ptd} f\ XA %ﬁb’l& MD gard iy vhe cmrmnu
alleg was% (Busens Q&c Mp: \Cﬁo\sauam'

(vt ¥ 5 AL g _mmg e RIS
BORENBS AhESENER Ao (0 O ¢l He
8

238



©w o =~ m (&) ] N w N —

NN NN NN N
NB R R B RR B3 a3 33 3 R 88 23

N
(=]

_ﬁh@\)&‘@c\mﬁ AT &Emwt@ln@ﬁlm e it Tt bt
oot Selocelle I Hhe steds it e Byendrhls (s (lees
mhm R _oehyhle conse v tand hp s cmpy, e atipiedins

(‘(\\)5{ ﬁ%n rmtam LM@(L)L aNaD ‘Wus nauwunm%ﬁ MML&D
8% _ ;_\u L (LoUF ¥ Ja Ml l' 0§ X o!. --_zit‘:‘;-jijﬁfiifﬂb

T e EiE e a!:ii""!“‘ . e TRk g
%e sldE (EeEved %\E ha 3( ewa\c Sobaben bl compliatiog
of pdthined Hhraidwait anel bevland the = MEQ&\M
neeez il caunet pradh I @8 frarm Wwhas rhheR_
Prendehl) did not b, sqesma 24 he el No crard
ps e o At Rugled A e aE. u&\«mw—p’}& has b
defEd B paeess a2 \ickimn ot &
TLasteke s ot KigheE.

’llf'

='"i #"'3

Page -‘i

239



(18]

[IS]

23, (c¢) GROUND THREE: oJ¥7
& .‘:“L A b p O L.- 26
Sk d] 1 ] ll - COMNBOOLIONS -JSL - 4 R
20 I Auede Jous 2405 m (RS ol NRS 19841,

23, (c) SUPPORTING FACTS (Tell your story briefly without citing cases or law):

ﬁla%w; dqumﬁd% Yhal “r?uq claim 14 roengd B desus
et o] 1 w%@l)r maea% (mhm ﬁ@mﬁ!

15D __1 L u‘

T (-}
.v‘\ e
<
* N
o~

31} (vrsréiﬁ\%hm L&m d&amrﬁ“fal o) 0@11“6
i\ra&“%\k\ 5¥ f\! e

A=

‘Wna Qm t?)L quLl Mas'% f\r (\PTG\H&A bﬂ%&f ﬂiﬂ"ﬁ Q DSSUL

Lfic“émagk o Joat L A mhm o
Yhe mepids wedd oShd msﬂamm%t nshng of
NV o;q_g,n MO(E,D\I R 15 14 & wnacheh @) Q@n;u
ha Bt (RINARYS Ak m\rél WA, WNE (s ok
NERGL L-J DE AN o) ¢ WUV RY 0‘ q

ﬂam\l(( uﬁhEﬂ» ‘W\F f’(‘n‘fd ﬁhm‘ﬁ {Qn‘ﬂmﬁ z%voﬂaﬁ\% "H’ld}_

MMML@ ks

2 nﬁ%%m@w e‘l\%nmmnsh V(e
ingas 45 (el Aep. 2d 290)

~b-

240



o B S B O
T "SR R N SO -G~ ou i s S =

[} tJ -J hJ [

o

23, (d) GROUND FOUR: Sede Vil Me. )&m}f ﬁQ‘\Q( o Dus Presss

a5 qncatoTd by bréh the Due Derrss cbouss o e L

’M*}E (‘mﬂ% s ‘%L?i Yoe vaada, CDJ{;\TMHL&G uha S Matemial
\ e PAE el widk

NG ‘B\L ENEC ‘FFT
23, (d) SU?PORTIN G FACTS (Tell your story briefly without citing cases or law):

ahels qradly Ukl('m am) mﬁm ' ¢ @yl
1 Jow uﬁhﬂ\& aehh e zamt hia pmmM ue%\ab

0 oo ~1 L=, A oS [P 1~ —

Whia cbisllE@s 15 (A 7‘D(L wﬂ} (RING, v oS Direet
Am;:ﬁf el :5?10(&3( mhas oWein) 1 e AE (A

) NCE L\SL 0E DCEAMR. ‘G,\..Iuﬁ_x-u gl

99

m&@ﬁﬁﬁ\ﬂ‘ﬁ?% ‘H\&\L \H;\E &mr ME, /‘mp?‘ &}1 MBR‘@& h"‘d
waed it ey et )6 beled by e eeoe] WBS
SEI&&E%)EQ@ WEF 18406 mhl ;Mﬁﬂ 2020, 50\&\%&9@;«2
[0 COGAER he cYerm coond (Nl 5 ¢ ‘s e
k‘\ DO CJS% "\L‘ Ad JML.\A\ MR Torils 5
‘ AtTate “ t L‘ (AR B& @I' u’l llmﬁ llgﬁe‘_

2l e el sod oMl et o 9

oA (S il TE SYeE oF KNEAZ 1 SNE Teays A0\ QT

241



| o b shede niee e Siele o Toron el the 20/l Bl

» | cowiedn wirs s et To the 2003 el

10

‘11

12

13

14

15

T 16 |

17

18

19

20

21 |

22

23

24

25

26

27

28

Page - _‘&,

242




23, (d)GROUND% JTATE VL

a:&mgi o cﬁu\mm{ ds ab %g

’ |
‘6@3 A W NéQO%Z*:Bﬂ\E whand D}ﬂ’l%wﬂ il gamaad
T o o ad ol dm%&s i the plardngs skl
) hest Yhe lensnnas o Wi (& u A¥ete wnl] s
hE Liklanelhm H D t“,-\» RS 5RTY AR TENCE
A dsem of ¢ A ,‘ & CSROOENHE

b _3

Jees oF the mrm&@c ”r?\@nsrb“l\(ﬁ dny Nm“c Al O
et 2 u; 1 S B(E 2TME @,& d \ *a‘e»
FAJER WO Ol »- b‘.ﬁ o’ S u WAIE L S
A\t -da ll & N 5 (44 lu fan :l AR Ii 5
(S (€ \_ L_“ Z‘Pu&&@} DEE W% 2 D in/
hreach Hhet wl e w&lnst case s vl @neshas a5 Yhe
L 0% e &)l drsash s Sl o yoaloable

ad ahl ¢ ArCT BYIGRCE cf A8 AU e AL

= M hnt cnesA (o va aL-g_

Nifalaat LL cnr.:‘ & O A e Rk ee. n Lnul &K

Ve u’ AEor o 150e divt Bualea( % T praghet

his h},,‘_ WL st b fl*‘ ek byl Hus QAN ~'
. 4 0
"0 WESHAR\ S 10D of YRers 'lb 2,3 . The Aete Wudlep.

Nt h)g LA RN TASECE, 85 A ﬂ‘ﬁz
m&&&_mﬂﬁM@%r nethes ogréﬁ sk
‘l'a"

—_

243




w0 w -~ [#)] 4] $u w N -

[T R R O CEE & N
NB B R B R RBT I e o83 2B

»n
oy

n K m«{gﬁl @(mfmﬁcl %réﬁ}mm% daiﬁd MM&L

biagae, 00 Aok arad Janaul © “the, TorE () MEE) OX°8 ONE
E\( ; mil oy andd e Qﬁaﬁx &5 I e Are c¥ Nam
uk@m,oc?\r Yans el ang of Vg AR

A 16 1 Cef(is Mo Qs dee, et SEIENAE
ool Mot 2aay Corpqn|, AR ot C\953 ogf%glml s
20, B oS o3 Net @ e e Tt U
ceae A J0v3 Addegr Geandd Lovemnal A0 state Sailed 20

sa(s Phe AUCREGES A Yhe Qehls MR 202 b as.
Efhoaser’s Taeat popngt, o he (eprehadite he Sl

o ot Oarnany ShE farah scasching duslatle nedep
i) opimsnseldn Aedads e Gt eldoee h&\
Ao bl oot ER yay \ht:‘le:éc e%\as 24 '(\%35'\ o

_\%ﬁm\ aaichns Geon 1994 4 2015 &‘\f‘\f mﬁ‘km_\i 'BQQE\Y\Ij

8
aeniesia 200,

Page - _trf{-_'

244



WHEREFORE, M@_ prays that the court grant hahess QIS

relief to which he may be entitled in this proceeding.

EXECUTED at_ ODCL.

on the 1,28 day of!AMi_! L 202D,

Signagure of Petitip

VERIFICATION

Under penalty of perjury, pursuant to N.R.S. 208,165 et seq., the undersigned declares that he is
the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true.

Si gnaéure of Peti tge?@ E

P OFR.

Atttomney for Petitioner

245




CERTFICATE OF SER\ ICE BY MAILING

l, %mﬁ?\ “ %N:—F\ , hereby certify, pursuant to NRCP 5(b), that on this 28“\
day of 202[) I mailed a true and correct copy of the foregoing, * RE{S‘\U “h’:)

ﬁfﬁhﬁﬁ@ﬁﬁm&waﬂﬁi ot of Wik of ety -

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

e ob i]scjjni s A
200 1LAWMA AdB

United State Mail addressed to the following:

1899 =242

o

CC.: FILE

DATED: this A8 day of MIL ,20 2D

#113a09%

bt
/In Propria Personam
- Post Office Box 208,S.D.C.C.

Indian Nevada 89018
IN FORMA PAUPER|S:
i
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding i mg D
(“ﬂtle% Document)

fled In District Court Case number_A ~\Q- F43A15 il

I
& Does not contain the sodal security number of any person.
-OR-

0O  Contalns the sodal security number of a person as required by:

A. A spedific state or federal law, to wit:
(State specific law)

-Of-

B. For the administration o
for a federal or state grant

- %}mﬁl&t\_@@g@& 42890
Signaldire Date

S 1 Ve

Print Name v

@(‘n OER.

f a public program or for an application

Titde

1=
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mv : Nevada 89155-2212
goz)mm. .
tiomey for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

H THE STATE OF NEVADA,

CASENO. C-16-315718-1
DEPTNO. XIX

s
JAMES HOWARD HA
mmmh% AMENDED
Defendant, INFORMATION

STATE OF NEVADA ‘
COUNTY OF CLARK i“’

STEVEN B. WOLFSON, District Atiomey within and for the County of Clark, State
of Nevada, in the name and by the suthority of the State of Nevads, informs the Court:

That JAMES HOWARD HAYES, aka, Jmes Howard Hayes Jr., the Defendani(s)

mmmmmmwmmmw
DMMMM-NRSMLWIM-NOC“W),
on or about the 9th day of Apsil, 2013, within the County of Clark, State of Nevads, costrasy
-bhﬁm,hwﬂeﬂedﬂmuhm“m&wmmdmum
and dignity of the State of Nevada, did willfully, unlswhully, feloniously, and intentionally,
wiﬁimmtodepﬁveﬂ:empmﬂymc atiemp to sical, take and carry awsy
Immofmum&mhmmofmm.wm.mhym
i

W

EXH’B'T "__L” WOOIOIRIOTTAIIOTIAINT ey o802 doce |
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BYR AR

mbmJMHUAJMV&wmmMMmd&UMM
2n iPhouc sad other personal items from the said JOSHUA JAVIS.

STEVEN B. WOLFSON
Clark District Attamey
NGVIE%ISGS

w Alh]

District Afiomey
Rea pisict At

DANIIFI0723X
hv%gm:Ma
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Electronicaly Filnd
06/17/2016 02:44:33 PM

PVoun worrson dﬁ-m :f‘“‘“m
MC%

mh #013476

Lu Vﬁs, Nevada 89155-2212

%eyimw

LA, 6/23/16 DISTRICT COURT

ll,onaoomw CLARK COUNTY, NEVADA

THE STATE OF NEVADA, -

i CASENO:  C-16315718-]
Plaintiff,
Ve DEPTNO: X1

JAMES HOWARD HAYES,

aka James Howard Hayes, Jr., #2796708
Defeadant. INFORMATION

STATE OF NEVADA

COUNTYOFCLARK

SIBVENB.WOLFSON.DW&AMWMM&I&:GOIWMCI&SW
owaada,lnthemeandbylhnuthmityofﬂwSMowanda,hfmmsmeCun:

That JAMES HOWARD HAYES, aka James Howard Haycs, Jr., the Defendant(s)
above named, having committed the crime of BURGLARY (Catogory B Felony - NRS
205.060 - NOCSMM).mwnbontﬂn%d&yoprﬂL%l&wkhmduComtyofM
mwnmmwwmmmwmofumaammmmm
vauﬂwﬂwmmdmmyofﬂneMofNevuda,dldmmmdeﬂﬁ:ﬂy,
mhwﬁnﬂy,and&lmhﬂymwiﬂ:mwwmnﬂtlu'cw.kwmﬂo. 17151, of the
w
w
W
w

| eiher 2

WO EVONIIIFIOTI-NIM-GIAYES_JAMES-001,D0CK

251




O 00 =1 A A B WM e

N

Pt e et Gl s et gt e
”‘.O“ﬁuﬂﬂs

EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,

Clack County, Nevada, occupied by JOSHUA JARVIS.
STEVEN B. WOLFSON

Clark District
N Db s Attomey

gy P2 Doheine

“MICHAEL DICKERSON
District Attorney
m Bar #013476

WICHTICOISA 7N IR U723-INPM-HAYES__JAMED001.D0CK
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H

. Vo ' EIGHTH JUDICIAL DISTRICT COURT

. ‘ CASE SUMMARY
CASE NO. C-16-315718-1

DEFT. HAYES ADJUDGED GUILTY of ATTEMPT GRAND LARCENY (F). Matter argued and submitted. Exhibits
presented. (see worksheets). Court FINDS State has sufficiently met the requirements of NRS 207.010. COURT
ORDERED, in addition to the $25.00 Administrative Assessment fee and a $3.00 DNA Collection fee; Deft.
SENTENCED UNDER the SMALL HABITUAL STATUTE to a MINIMUM of SIXTY (60) MONTHS and a MAXIMUM
of ONE HUNDRED SEVENTY-FOUR (174) MONTHS in the Nevada Department of Corrections (NDC);
CONSECUTIVE to case number C315123; with TEN (10) DAYS credit for time served. FURTHER ORDERED,
$150.00 DNA Analysis fee including testing to determine genetic markers WAIVED as previously ordered. NDC;

a{%& 06/03/2019 &'} Motion (8:30 AM) (Judicial Officer: Kephart, William D.)
06/03/2019, 07/15/2019
Defendant's Pro Per Motion to Withdraw Counsel
Matter Continued,;
Granted;
Journal Entry Details:
Court noted Defendant not present and in custody with the Nevada Department of Corrections. COURT ORDERED,
Motion GRANTED as a Remittitur has been filed by the Supreme Court. NDC ;
Matter Continued;
Granted;
Journal Entry Details:
Mr. Sanft advised he does not believe the motion can be granted as he must file the appeal pursuant to a Supreme
Court Order. COURT ORDERED, maiter CONTINUED thirty days. NDC CONTINUED TO: 7/15/2019 8:30 AM;

10/07/2019] Motion (8:30 AM) (Judicial Officer: Bonaventure, Joseph T.)
Defendant's Pro Per Motion In the Nature of a Writ of Coram Nobis

DATE FINANCIAL INFORMATION

Defendant Hayes, James Howard -
Total Charges 28,00

Total Payments and Credits 0.00
Balance Due as of 10/4/2019 28.00

PAGE 120F 12 Printed on 10/04/2019 a1 12:46 PM
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EIRBNBN

L EXHBIT AT

COURT; LAS VEGAS TOWNSHIP
msncamx COUNTY, NEVADA

=8 s
THESTATBOFNEVADA, usTE SOURT

J
Plaintiff, _ L%5VEAC REVEDA
. o. '—Lil"b-%ssm 13F10723X

DEPTNO: 3

-V~
Tomas Hiomard Hayen b B310070s, .
Defendant. CRIMINAL COMPLAINT

The Defendant above named having comminied the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Folony/Gross
Misdemeanos - NRS 205.220.1, 205.222.2, 193.330), in the manner following, so-wit; That
the ssid Defendant, on or about the 9th day of April, 2013, at and within the County of
Clark, State of Nevads,
COUNT | - BURGLARY

did then and there wilfully, unlawfislly, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINO, located at 3850 South
Les Vegas Boulevard, Las Vegss, Clark County, Nevade, occupied by JOSHUA JARVIS.
QOUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permanently thereof, attempt to stesl, take and carry sway, lcad away or.
Mmﬂmg{nwwmmmmmwmydhw
- States, belonging to JOSHUA JARVIS; to-wit: lewéul money of the United States, an iPhone
#nd other personal items, by taking sud/or moving items within the room, but was siopped |
before he could tale all the items, |
"
i

w
¥/
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All of which is contrary to the form, force and effect of Statutes in such cases made
end provided and against the peace and dignity of the State of Nevads. Said Complainant
makes this declaration subject to the peasity of pegjury.

i

13F10723X/ch
LVMPD EV# 1304090843
(TK3)
5 PAWPDOCHCOMPLTICOMPROIRIOTCI3 72301.00C
R
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EIGHTH JUDICIAL DISTRICT COURT

CLERK OF THE COURT
REGIONAL JUSTICE. CENTER
200 LEWIS AVENUE, 3% FI,
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Anntoinette Nau}nec-Mnler

Steven D. Grierson
Clerk of the Court Court Division Administrator
April 15,2019

Atiorney: Michael W. Sanft Case Number: C-16-315718-1
Sanfi Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Atiached are pleadings rece!

ived by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by t!
inclusive, all motions, petitions,
the clerk of the court by a defendant
be filed but must be marked with t
forwarded to the attorney for such consideration as couns

he provisions of NRS 34.730 to 34.830,
pleadings or other papers delivered to
who has counsel of record will not

he date received and a copy
el deems

appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)}(2)(ii).

Cotdially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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E}(ij( - EIGHTH JUDICIAL DISTRICT COURT
/ CLERK OF THE COURT
. , REGIONAL JUSTICE CENTER

200 LEWIS AVENUE, 3% Fi.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven . Griersen Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

June 18, 2019

Attorney: Michael W. Sanfi Case Number: C-16-315718-1
Sanft Law Department:  Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Cletk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion Te Modify And Or Correct Xilegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant te
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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— \%\\/q EIGHTH JUDICIAL DISTRICT COURT
b}[ CLERK OF THE COURT

REGIONAL JUSTICE CENTER

/ 200 LEWIS AVENUE, 3% Fl,
e LAS VEGAS, NEVADA 89155-1160
{702) 671-4554

Steven D, Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

July 15, 2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19

Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3,70.

Pleadings: Motion To Withdraw Plea

Rale 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34,830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attomey for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal] Desk # 7
Deputy Clerk of the Court
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IN THE 8% JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA IN AND FOR THE COUNTY OF \“éill)!\

THE STATE OF NEVADA,
Plaintiff

cASE NO. (-l "315 218 -

DEPT. NO, 19

o3
pig

<
e e T L)

Defendant.

MOTION TO WITHDRAW __ PLEA AlSees Pl

~n -
COMES NOW, Defendant, L}ﬁfﬂff"\ ’J H{‘Ljﬁ -, proceeding in proper

person, and moves this Hohorable Court for an Order granting him permission to withdrawal his Plea

Agreement in the the case number (' -|l,- 34 HUA -] . on the date of gg‘h in the month

of _M_Eg:h’n the year 21 Blﬂ -where defendant was tlien represented by tl ;g t‘_z IE’Z ,:ie&§2 as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

hereby incorporated by this reference, and Points and Authorities herein and attached Affidavit of

Defendant,
-

%" Dafed this P“\ day ij\l\l.g ,20 19

Respectfully submitted,

|

Defepdant in Proper Person

L o
= e A2
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‘4}3’1‘}: JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3™ FL.
LAS VEGAS, NEVADA 89155-1160

(702) 6714554
Steven D. Grierson Anntoiriette Naumec-Miller
Clerk of the Court Court Division Administrator
June 04, 2019
Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law . Department:  Department 19

Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being
forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34,730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court

261



C BOheT 20
' —

' 21 23
1 THE COURT: Anything else? 1 A. Iwent to sleep somewhere around midnight. At
2 MR. SANFT: No, Your Honor, 2 2:00in the morning I heard my door open, and I sat up
3 THE COURT: All right. Officer, thank you 3 in bed and looked over at the door, At the door I left
4 for your testimony. You're free to go. Just don't 4 the lights on to illuminate kind of the bathroom/closet
§ discuss it with anyone. § area,andI saw t the door gpen with a pers:?rp_stawxg
6 THE WITNESS: Thank you. Yes, ma'am. 6 there that I dld not recogmze. e. And he lookemttle
7 MR. ROWLES: Your Honor, the State's next 7 Bistartied. TWas Startied; He me
8 witness would be James McGrath. 8 foom.
9 THE COURT: Come on up, sir. 9 Q. Do you see that person here in court today?
10 Whereupon, 10 A. Yes,
1 JAMES MCGRATH, 1 Q. Could you point to him and describe an article of
12 having been first duly sworn to testify to the truth, 12 clothing that he's wearing today?
13 the whole truth and nothing but the truth, was examined 13 w amclg_giﬂg_ljlng? Blue.
14 and testified as follows: 14 Q. Can you point to him?
15 THE CLERK: Go ahead and have a seat, State 15 THE COURT: Where are you pointing?.
16 your first and last hame and spell it for the record. 16 MR. ROWLES:
17 THE WITNESS: James McGrath. McGrath is 17 Q. Do you -- take another look.
18 M-c-G-r-a-t-h. 18 MR-SANF—Your-Honor—Just for the
19 THE COURT: Go ahead. 19 record, he has identifled somebody -- I'm sorry, can you
20 DIRECT EXAMINATION 20 describe something about what the person wearing blue,
21 BY MR. ROWLES: Thank you, Your Honor. 21 please?
22 Q. Sir, I would like to turn your attention to the 22 THE WITNESS: He has a bracelet on his right
23 weekend of January 25th, 2019, into the weekend of 23 (arm. No, wait. Never mind.
24 January 26th or the day of January 26th. Were you at 24 MR. ROWLES?
25 the Mirage Hotel & Casino? 25 Q. Can you take another look around, sir?
22 - 4
1 A. Yes. 1 THE COURT:  Hold on. Just for the record,
2 Q. Were you here for a business trip? 2 \he's iden'g‘iying an in-custody who is sitting down.
3 A. Yes. 3 THE WITNESS: Third one from the right,
4 Q. Did you bring anybody with you during that 4 THE COURT: Third one from the right. Thao
5§ business trip? 5 Lwould be this defendant with the beard on him? "
6 A. No. 6 THE WITNESS: Yes.
7 Q. Did you have any other guests or any occupants of 7 THE COURT: Okay, Go ahead,
8 the hotel room that you stayed in at the Mirage? 8 MR. ROWLES:
] A. No. 9 Q _How.positive are you, sir?
10 Q. Do you know a person by the name of James Howard | 10 “A. Apparently not very posmve at this point. 3
11 Hayes? 11 Q. Do you see anyone else in the courtroom --
12 A. No. : 12 MR, SANFT: Objection, Your Honor. 1 don't
13 Q. Have you ever given an individual by the name of 13 understand why we're going with this line of questioning
14 James Howard Hayes permission to enter one of your hotel 14 now. He's already identified who he believes is the
16 rooms? 15 person standing in the doorway. Now the State wants to
16 A. No. 16 have another shot at the ring here. So I think he's
17 Q. If you could look around the entire courtroom and 17 already identified who he believed was the person.
18 see, have you ever given anyone in this courtroom 18 MR. ROWLES: That's fine, Judge. I'll move
19 permission to enter the hotel room that you were at in 19 on.
20 the Mirage that weekend? 20 THE COURT: Yeah, it's sustained. I think
21 A. No. 21 we've established that. )
22 Q. Iwant to talk a little bit about what happened 22 o sz R R OWLE S o TGt s st i,
23 on January 26, 2019, in the morning hours of that date 23 7 Q. Atthat point in time you said the individual
24 when you were at the Mirage, Can you walk us through 24 \left the courtroom -- left the house? e )
25 what happened in the morning hours? 25 RVes, o

02/28/2019 08:00:58 PM
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1 Q. Orroom. Did you eventually make contact with 1 in--
2 security? 2 MR. ROWLES: Your Honar, I'm going to object
3 A. Yes. 3 as to relevance.
4 Q. When you made contact with security, did they 4 THE COURT: That's okay. Overruled.
5 bring you to a holding area? 5 THE WITNESS: I met probably four or five
6 A. Yes, they did. 6 people from my company at the hotel.
7 Q. Did they show you the individual that they had in 7 MR. ROWLES:
8 custody? 8 Q. Do you know where at the hotel you were meeting
9 A. Yes. 9 yourpeeple?-—
10 Q. Was Metro there as well? 10 A. Various places. I don't remember spe@
1 A. Yes. There were approximately six Metro 11\ no.
12 officers. 12 . Did you, during the time that you were with the
13 Q. Did you identify the person that they had 13 people JOMm-YoUr group, have drinks and -- i
14 detained as the individual in your room? — 14 ées, :”E‘i‘a\.
15 . Yes, and I identified him for a number of ways -- 15 Q Whatﬁ were.you drinking tht night?
16 / now I'm obviously questioning it -- but he was wearing . 16 A. It was Maker's Mark 46“.‘;J
17 the same clothing that I saw in my room. It was kind of |17 -Okay.
18 a white jacket or a white fleece maybe or something like”} 18 THE COURT: I don't know what that is. What
19, that. 19 is that?
20 . And did you give a specific percentage as to 20 THE WITNESS: It's a bourbon.
21 positive you were? ) 21 MR. SANFT: Maker's Mark.
22 . At the time I said I was abﬁ@ 22 THE COURT: Oh, okay.
23 R. ROWLES: Nothing further, Your Honor. 23 MR. SANFT:
24 THE COURT: Cross? 24 Q. Now, with regards to Maker's Mark, how are you
25 CROSS-EXAMINATION 25 drinking it? Do you drink that neat? Do you drink it
26 28
1 BY MR. SANFT: 1 on the rocks?
2 Q. Sir, what were you doing in Las Vegas at the 2 A. On the rocks.
3 time? 3 Q. Okay. On the rocks. Do you recall how many
4 A, I was on abusiness trip. 4 drinks that you had that night prior to going to bed?
5 Q. Like a conference of some sort? 5 {2\‘.__, Mayp_:g_i:_rlree or four.
6 A. Yes, 6 Q.-hBE;{/. Nov“v.: when --
7 Q. And when I say conference, is it one of the ones 7 A. Let's go with three.
8 where you go with other people in your industry and you 8 Q. Three is good. Now, in terms of that night, you
9 meet and talk about kinds of -- 9 go to bed and you're laying in bed and then you say you
10 A. Yes. It was a furniture show, It's actually the 10 leave the light on. Is that the light in the hallway of
11  furniture -~ it's the marketplace near here. 11 the room or is it the one in the bathroom?
12 Q. So the marketplace that's right down here? 12 A. Soit's the light in the hallway. As I remember,
13 A. Yeah. 13 it was sort of in front of the door. And I think there
14 Q. And on this particular night you were in your 14 was a closet there and also the bathroom. So just right
18 hotel room. You were there about midnight. Somewhere 15 in that area, but it was not the bathroom light.
16 around between that and 2:00 you went to sleep? 16 Q. And the room that you were in, was that a single
17 A. Yes. . 17 bed or was it --
18 Q. So prior to that were you out having a good time, 18 A. Double bed.
19 enjoying-the~Skrp? e = - 19 Q. Double bed. And when you were sleeping in your
20 A. No, I was on husiness.._And, ng, I was not. 2 20 room on this night, which bed did you choose, one closer
21 Q. So what were you doing prior to midnight between 21 to the bathroom or the one closest to the window?
22 the hours™== —-—-ﬁ 22 A. Closest to the window.
23 A. Oh, well, I mean, I had -- I went out to dinne 23 Q. Okay. So you said you heard basically at some
24{ Actually, no, I didn't. I'm trying to think. I hadnt 24 point the door open, and you looked over and you couldl
25 25 see someone standing there?

thought about that until just now. I had just gotten
i il
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A. Direct line of sight.
Q. Right. So you said that he opened the door and
he looked startled that you were there? %

1

2

3

4 A. Yes.

5 Q.. He didn't say anything to you? e rar——
]

7

8

9

A,
A. T thought he said™" ' 'Sorry" or something like
|
that. =
MR. ROWLES: Objection. Hearsay. Move to

W o ~NOOO A WNa

31

Defense rests.

MR. ROWLES: Submit for rebuttal, Your
Honor.

THE COURT: Submit.

MR. SANFT: Your Honor, we'll submit as
well.

THE COURT: All right. Sir, the purpose of
today is for preliminary hearing. It's slight or

strike marginal evidence that a crime was committed or that
10 THE COURT: I think he's just saying I 10 these crimes were committed and that you committed it.
11 thought. I'm going to overrule it for right now. 1 Based upon the testimony today with the
12 MR. SANFT: 12 guest, even though he identified the wrong person, he
13 Q. So whatever was said in the room, did he take a 13 identified someone that night that came into his room
14 step.into.the.reem? < 14  without permission..
15 A. Ithought he took a step in, but it was no@ 15 A person was later detained. That person
16 “far. It was right at the doorway and -- 16 was you. And you had the MiFage ey imthe pocket. So
17 Q. Was that before or after he said what he said to 17 fW
18 vyou? . 18 So it appears to me from the Complaint on
19 A. It would have been before. 19 file that the following crimes were committed, to-wit:
20 ﬁi-t_hirjh?turned‘around__aﬂg;\&‘alked out? 20 Count 1, burglary; Count 2, unlawful use of hote! key.
21 A. Yes, and he closed the door. } 21 I hereby order the said defendant to be heid
22 MR- S'RNFI‘?”'(’)’IEMO further 22 to answer to said charges In the Eighth Judicial
23 questions. 23 District Court, County of Clark, State of Nevada, at the
24 THE COURT: Anything else, State? 24 following date and time.
25 REDIRECT EXAMINATION 25 THE CLERK: February 28th, 10:00 a.m., lower
30 32
1  BYuMRAROWLES wsmumermt==sma, 1 level arraignment.
2 Q. Sir, do you wear glasses? 2 THE COURT: We'll remand him on Count 2 so
3 A. No. 3 he gets his credit.
4 ROWLES: Nothing further. 4 MR. SANFT: Thank you, Your Honor.
5 THE COURT: Sir, thank you very much for 5 MR. ROWLES: Thank you, Judge.
6 your testimony. You're free to go. Just don't discuss 6 ~000-
7 it with anyone. Okay? 7 ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF
8 THE WITNESS: Okay. 8 PROCEEDINGS.
9 THE COURT; Thank you, sir. 9
10 MR. ROWLES: Judge, I'll rest. 10
11 THE COURT: Okay. 1 /S/Kristine Fluker
12 MR. SANFT: Your Honor, I've spoken to my 12
13 client. He will respectfully decline his right to 13 KRISTINE A. FLUKER, CCR NO. 403
14 testify at this preliminary hearing, and we will also 14
16 rest at this time. 15
16 THE COURT: All right, Sir, do you 16
17 understand that by not testifying today, I will not use 17
18 that against you in any way? Do you understand? 18
19 THE DEFENDANT: Yes, ma'am. 19
20 THE COURT: All right. And it's my 20
21 understanding that you are seeking -- you're listening 21
22 to the advice of counsel and not going to be testifying 22
23 today, right? 23
24 THE WITNESS: Correct. 24
25 THE COURT: All right. The State rests. 25

02/28/2019 08:00:58 PM
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/s/ Pickering, J.
Pickering

Concur

Concur by: CHERRY

CHERRY, J., concurring:

| just want to make it perfectly clear how | view the jurisprudence set forth in Turpin v. Sheriff, 87 Nev.
236, 484 P.2d 1083 (1971), and the amendment identified as NRS 174.085 as an exception to bar
another prosecution for the same offense following dismissal of an action where there is no other
information or indictment pending for that offefise. TR

The big distinction between using Turpin to allow the State to prosecute a defendant when it has
elected, between two pending forms of prosecution and not allowing the State to pursue an election
between two pending forms of prosecution in accordance with NRS 174.085 is when the dismissal
occurs either before the subsequent form of prosecution is obtained or after the subsequent form of
prosecution Is obtained by the State.

If the State.files.a criminal compigint or informati en dismisses the case, and subsequently indicts
the defendant.on the same charge or charges, NRS 174.085 comes | ay to bar the subsequent
ﬁFG"é_"éﬁc"l’ﬁion for the same offénse oF Bifenses, unless good cause is shown to the court and upon
written find‘l?l"g?’é?ﬁ’a“’c‘é’ﬁﬁ‘o‘?dé’ﬂb‘fﬁé?‘éfféct. However, if the dismissal cccurs when {125 Nev. 818}
both forms of prosecution are still pending NRS 174.085 is not applicable.

Finally, | want prosecutors and criminal defense attorneys to know that if a criminal complaint or
information is filed and then the defendant is indicted on the same charges and additional charges,
Turpin applies if the criminal complaint or information is dismissed and NRS 174.085 would not be
applicable{221 P.3d 716} nor would dismissal by the court of the indictment be proper.

/sf Cherry, J.
Cherry

Footnotes

1

Judge Joseph T. Bonaventure signed Thompson's judgment of conviction; however, Judge Lee A,
Gates signed the order denying Thompson's motion to dismiss.
2

Judge Lee A. Gates also signed the order denying Thompson's motion to suppress identification.
3

NRS 174,085 governs, among other things, the effect of a voluntary dismissal and states that "[a]fter
the arrest or incarceration of the defendant, the prosecuting attorney may voluntarily dismiss an
indictment or information without prejudice to the right to bring ancther indictment or information only

nvcascs 9
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upon good cause shown to the court and upon written findings and a court order to that effect. NRS
174.085(7).
4

NRS 178.554 allows the State to dismiss a criminal complaint or indictment at any time prior to trial.
5

NRS 178.556 permits a court to dismiss an indictment, information, or criminal complaint for
unnecessary delay.
6

Because we conclude that the district court properly found that Coppola was not testifying as an
expert, we need not reach Thompson's argument that he was not given notice of the alleged expert
testimony.

7

From this it follows that it was not an abuse of discretion for the district court to deny Thompson's
pretrial motion in limine to exclude the photographs. Thompsen also argues on appeal that the district
court should have excluded the photographs because their probative value was substantially
outweighed by the danger of unfair prejudice. See NRS 48.035(1). Thompson did not object to the
photographs on this ground below, and he cannot assert new grounds for objection on appeal. Geer v,
State, 92 Nev. 221, 224, 548 P.2d 946, 947 (1976). Thompson also has not demonstrated plain error
in this respect. See NRS 178.602 ("Plain errors or defects affecting substantial rights may be noticed

* although they were_nof. brought to.the aftention of the court.™); Moore v, State, 122 Nev. 27, 36-37, 126
P.3d 508, 514 (2006) (explaining that failure to object generally precludes appellate review unless the
defendant demonstrates plain error).

NG6 V18562 (2) 15 2 Soltaunid pmust equeqiud GREOL by 2
nagwirale 1 d&&mwwg Oreble cessE wot @ deqies o be wsd bt{’ w
posaiol. b sefishy de Licigocies us endaks et 2 prehn hevrus
e affidaut

Sma,&whou. ‘l:
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i
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A superseding indictment charging an offensethat is a lesser Included offense of an offense

contained in the original indictment does not broaden or substantially gmend the original charges. Benitez
v, State, 111 Nev. 1363, 904 P.2d 1036, 111 Ney. Adv. Rep. 154, 1995 Nev. LEXIS 163 {Nev. 1995).

The justice court had no authority to sua sponte amend a felory complaint to a misdemeanor.
Parsons v. Fifth Judicial Dist. Court ex rel. County of Nye, 110 Nev. 1239, 885 P.2d 1316, 1994 Nev.
LEXIS 165 (1994).

An information cannot be amended so as to charge an offense not shown by the evidence
taken at the preliminary examination. Hanley v. Zenoff, 81 Nev. 9, 398 P.2d 241, 1965 Nev. LEXIS 195
(1966), superseded by statute, Snyder v. State, 103 Nev. 275, 738 P.2d 1303, 1987 Nev. LEXIS 1633
(1987) (decision under former similar statute).

Information properly amended to conform with preliminary hearing testimony.

State was properly permitted to amend the information on the first day of trial because defendant's
rights were not prejudiced and the charges remained same; the information was amended to conform to
the victim's testimony at the preliminary hearing. Viray v. State, 121 Nev. 159, 111 P.3\d 1079, 121 Nev.
Adv. Rep. 19, 2005 Nev. LEXIS 23 (Nev. 2005).

An amendment cannot prejudice the defendant.

Although amendment of an information is usually within the trial court's discretion, that discretion is
abused if an additional or different offense is charged or the substantial rights of the defendant are
prejudiced. Green v. State, 94 Nev. 176, 576 P.2d 1123, 1978 Nev. LEXIS 516 (Nev. 1978).

Defendant's substantial rights were prejudiced by an amendment of the information that added felony
murder, alleging that defendant kidnapped victim prior to murdering him, because defendant had already
testified, had no notice prior to testifying of any allegations of facts that would support a charge of felony
murder and thus had no opportunity to defend the charge. Jennings v. State, 116 Nev. 488, 998 P.2d 557,
116 Nev. Adv. Rep. 56, 2000 Nev. LEXIS 61 (Nev. 2000).

" Amendment prejudiced substantial rights.

The trial court did not abuse its discretion in determining that defendant's substantial rights were
prejudiced by the amended information alleging aiding and abetting as an additiona! theory of murder
where State did not offer this amended information until the day of trial and there was no indication that
prior to the morning of trial defendant received adequate actual notice of the State's theory that he aided
and abetted the murder of victim. State v. Eighth Judicial Dist. Gourt, 116 Nev. 374, 997 P.2d 126, 116
Nev. Adv. Rep. 40, 2000 Nev. LEXIS 36 (Nev. 2000).

A charge already dismissed may:not be added by amendment.

Neither NRS 174.145, 34.520, nor this section permit the court to order the amendment of an
information to restate a charge that has been dismissed by the magistrate at the preliminary examination,
even though the magistrate’s order was clearly efronedus. Martin v. Sheriff, Clark County, 88 Nev, 303,
496 P.2d 754, 1972 Nev. LEXIS 453 (Nev. 1972).

Clerical change is not prejudicial.
NVCODE 2
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174.085. Proceedings not constituting acquittal; effect of acquittal on merits;
proceedings constituting bar to another prosecution; retrial after discharge of jury; effect
of voluntary dismissal.

1. If a defendant was formerly acquitted on the ground of a variance between the indictment,
information or complaint and proef, or the indictment, information, or complaint was dismissed
upon an objection to its form or substance, or in order to hold a defendant for a higher offense
without a judgment of acquittal, it is not an acquittal of the same offense.

2. If a defendant is acquitted on the merits, the defendant is acquitted of the same offense,
notwithstanding a defect in the form or substance in the indictment, information, or complaint on
which the trial was had.

3. When a defendant is convicted or acquitted, or has been once placed in jeopardy upon an
indictrent, information or complaint, except as otherwise provided in subsections 5 and 6, the
conviction, acquiftal or jeopardy is a bar to another indictment, information or complaint for the
offense charged in the former, or for an attempt to commit the same, or for an offense necessarily
included therein, of which the defendant might have been convicted under that indictment,
information or complaint.

4. In all cases where a jury is discharged or prevented from giving a verdict by reason of an
accident or other cause, except where the defendant is discharged during the progress of the trial
or after the cause is submitted to them, the cause may be again tried.

5. The proseciting attorney, in a case that the prosecuting attomney has initiated, may
voluntarily dismiss a coraplaint:

(2) Before a preliminary hearing if the crime with which the defendant is charged is a
felony or gross misdemeanor; or

{b) Before trial if the crime with which the defendant is charged is a misdemeanor,

without prejudice to the right to file another complaint, unless the State of Nevada has
previously filed a complaint against the defendant which was dismissed at the request of the
prosecuting attorney. After the dismissal, the court shall order the defendant released from
custody or, if the defendant is released on bail, exonerate the obligors and release any bail.

6. If a prosecuting attorney files a subsequent complaint afier a complaint conceming the
same matter has been filed and dismissed against the defendant:

NVCODE 1
£2019 Matthew Bender & Company, Inc., a memiber of the LexisMexis Group. All rights reserved. Use of this product is subject to the
3 and terms and it f the Matthew Bender Master Agresment,

- NRS. 174.085 Annchdions
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(a) The case must be assigned to the same judge to whom the initial complaint was
assigned; and

(b) A court shall not issue a warrant for the arrest of a defendant who was released from
custody pursuant to subsection 5 or require a defendant whose bail has been exonerated pursuant
to subsection 5 to give bail unless the defendant does not appear in court in response to a
properly issued summons in connection with the complaint.

7. The prosecuting attorney, in a case that the prosecuting attorney has initiated, may
voluntarily dismiss an indictment or information before the actual arrest or incarceration of the
defendant without prejudice to the right to bring another indictment or information. After the
arrest or incarceration of the defendant, the prosecuting attorney may voluntacly dismiss an
indictment or information without prejudice to the right to bring another indictment or
information only upon good cause shown to the court and upon written findings and a court order
to that effect.

HISTORY:
1967, p. 1416; 1971, p. 596; 1997, ck. 504, § 1, p. 2361.

NOTES TO DECISIONS

Rohbery convictions of defendants who entered guilty pleas did not bar subsequent
prosecution for murder committed during the robbery when victim died from his injuries on doubfe
jeopardy grounds; robbery and murder are separate and distinct offenses. Carmady v. Seventh Judicial
Dist. Court, 81 Nev. 83, 388 P.2d 708, 1965 Nev. LEXIS 205 (Nev. 1965) {decision under former similar
stattrie).

A void conviction is not a bar to a second conviction.

Where the initial complaint was fatally defective, the municipal court never acquired jurisdiction over
the defendant, since the court was without jurisdiction, the defendant's conviction was void; therefore, the
prior conviclion is not a bar to the present proceedings, and double jeopardy has not attached. Williams v.
Municipal Judge of Las Vegas, 85 Nev. 425, 456 P.2d 440, 1969 Nev. LEXIS 391 (Nev. 1969).

The beating administered to a robbery victim with an empty fireann 2fler all the elements of the
crime of robbery were complete, consfituted a separate offense from the offense of robbery, and trying
defendant for assault with intent 1o kill by virtue of said beating did not consfitute double jeopardy, Slate v,
Feinzilber, 76 Nev. 142, 350 P.2d 399, 1960 Nev. LEXIS 91 (Nev. 1960) (decision under former similar
statute).

Where a defendant has been placed in Jeopardy in a trial which is terminated prior fo an
acquitial or a conviction, retrial is not automatically barred; retrial is not prohibited by the double jeopardy
bar if a prosecutor demonstrates “manifest necessity” for the mislrial, There was a manifest necessily for
the mistrial, where the record established that the witness' own conduct was the sale reason for her failure
to appear and the witness' ab would have effectively pi d lhe state from presenting its case.

NVCODE 2

£2019 Mauthew Beadzr & Company, Inc., a member of the LexisNexis Group. All rights roserved, Use of this product is subjest (o the
restrictions and teymns and condifions of the Maithew Bender Master Agmement,
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FILED

.IF_'J 2 (5
Petitioner/in Propia Persona 2020
Post Office Box 208, SDCC MAY 27
Indian Springs, Nevada 83070 N
' cﬁ*ﬁk#oou’ iy

INTHE @*'  JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE

- COUNTY OF

Oz W e "M ?\@@iﬁd

)
Petitioner, ; =
vs. ; "Case No, A ‘\q -‘?"3331‘& L\>
Sty £ kﬁ%@: g Dept. No. &q
» i) Docket
Respondent(s). o _
"Supplemavtel Pedihol)”
PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTIO!
- INSTRUCTIONS:

(1) This petition'must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be fumished. 1f briefs
or arguments are submitted, they should be submitted in the form of a separate memorandum.

{3) If you want an attorney appoinied, you must complete the Affidavit in Support of Request to
Proceed mn Forma Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit to your credit in any account in the

institution,

(4) You must name as respondent the person by whom you are confined or restrained, If you are
in a specific institution of the department of corrections, name the warden or head of the institution.
If you are not in a specific institution of the department within its custody, name the director of the

department of corrections.

(5) You must include 2ll grounds or claims for relief which you may have regarding your

conviction and sentence.
RECEIVED
MAY 13 2000 - -~

CLERK OF THE COURT
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Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating

additional grounds and facts supporting same. ' ) 1
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1 CERTFICATE OF SERVICE BY MAILING
I, Q}"\W&\ él }Lmt , hereby certify, pursuant to NRCP 5(b), that on this j:’T
day of M‘ég \ , 20 QD I mailed a true and correct copy of the foregomg, “ ?"?’l‘\u}é‘\'{j{b
100 0¥ hebies o “Sugplamadel g

2

3

4

5 | by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 H United State Mail addressed to the following:
7

8

9

105 \uﬂc- w ) vc@f*q NV
NS AL &GS -T2

10
11
12

2
13 ( SR (‘L&L\ N
SN

14
15
16
17} CCFILE
18 _ \ _
19]  DATED: this 1% dayor [MoL L2080
20
21 N

| Vaiiléa) e RN E Y

22 : /In Propria Personam
ﬁlost Ofﬁce Box 208 S. D C.C.

23 In 8
24 IN FORMA PAUPERIS:
25
26
27

28
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding E&jﬁ:gx_& j& oy 9(
2 b, corne  upemeadol Pt

(Title of Document)

filed in District Court Case number A 'H‘ Q’CH 5 l(f)/ - ll\( |

(¥ Does not contain the soclal security number of any person.

-OR-

0. Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

SEME A R 4
Signatife Date

/’\a - 3 .
O . Rate
Print Name

(0 OER.

Title ¥ ’
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
279 - 281
WILL FOLLOW VIA
U.S. MAIL
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I, \T‘?"NFGS }l )‘lﬂ[l,zs , hereby certify, pursuant to NRCP 5(b), that on this l8
day of I &1% , 2020, I mailed a true and correct copy of the foregoing, “ Mﬁqmgﬁ 'PDQ.
Perenpna), Coellage & Judoe

by placing document i in a sealed pre-postage paid envelope and deposited said envelope in the
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AFFIRMATION
pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MD“’ID‘& ‘Q}{L

Derapia Codage & Sidas

* (Title of Document)

filed in District Court Case number A "\q - qqgﬁ\g " l&(

E}/' Does not contsin the social security number of any person.

(1. Contains the soclal security number of a person as required by:

A. A spedfic state or federal law, te wit:

(State speciflc law)
-or-

8. For the administration of a public program or for an application
for a Federal or state grant.

gﬁx\m\t\wn 582D

Sepues . Kt

Print Name
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/n Propria Personam
Post Office Box 208 S.D.C.C.
Indian Springs, Nevada 890#8 Q.0

DISTRICT COURT
CLARK COUNTY, NEVADA

Sels o ‘%\Eﬁﬂmﬂx

| V.

e S

Docket

S g ey S g

NOTICE OF MOTION
YOU WILL PLEASE TAKE NOTICE, that

Hemie s !

Case No.]t_% "E i ‘?qa 8[5 “).kf
Dept No. ‘ i

e

FILED 7

JUN O % 20

will come on for hearing before the above-entitled Court onthe . day of ,20

at the hour of o’clock . M. In Department __, of said Court.

CCFILE

DATED: this \& _day of EELS ,2020.

/In
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Electronically Filed
6/5/2020 9:43 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 19
NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Peremptory Challenge of Judge and to
Disqualify Judge William "Bill"Kephart in the above-entitled matter is set for hearing as

follows:
Date: July 07, 2020
Time: 9:00 AM

Location: RIC Courtroom 17A
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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Electronically Filed
6/10/2020 3:14 PM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I"""“"“""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff, CASENO: A-19-793315-W

_VS_

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant.

STATE’S RESPONSE AND MOTION TO STRIKE PETITIONER’S AFFIDAVIT OF
ACTUAL INNOCENCE NOT MERE LEGAL INSUFFICIENCY BUT “FACTUAL
INNOCENCE”

DATE OF HEARING: JUNE 15, 2020
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in State’s Response to Petitioner’s
Affidavit of Actual Innocence not Mere Legal Insufficiency but “Factual Innocence,” and in
support of the State’s Motion to Strike the same.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

"
"
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA™), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20} years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019,

"
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty {60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten {10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). As of the date of this Response, Petitioner’s appeal was still outstanding.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

/"
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed the instant “Affidavit of Actual Innocence not
Mere Legal Insufficiency but ‘Factual Innocence’ (his “Affidavit”).

ARGUMENT
L. PETITIONER’S AFFIDAVIT IS A ROGUE FILING

NRS 34.750(3) provides that supplemental pleadings and documents may only be filed
by appointed counsel for a petitioner, within 30 days of counsel’s appointment. NRS 34.750(5)
is clear: “No further pleadings may be filed except as ordered the court.”

Petitioner acknowledges that he executed and submitted his Affidavit in proper person.
Affidavit at 6. Petitioner does not assert that this Court ordered the filing of such an affidavit,
or of any supplemental pleading or document. See, id. at 1-6. Instead, Petitioner simply
recycles the same arguments as raised in his Amended Petition, and in his Reply to the State’s
Response. Id. Therefore, Petitioner’s Affidavit is improper, and constitutes a rogue filing that

should be stricken by this Court.

II. PETITIONER HAS FAILED TO MAKE AN ADEQUATE SHOWING OF
“ACTUAL INNOCENCE”

The United States Supreme Court has held that a petitioner claiming “actual innocence”
bears the burden of proving that “it is more likely than not that no reasonable juror would have
convicted him in light of the new evidence presented in habeas proceedings.” Calderon v.
Thompson, 523 U.S. 538, 560, 118 S.Ct. 1489, 1503 (1998) (quoting Schlup v. Delo, 513 U.S.
298,327, 115 S.Ct. 851, 867 (1995)) (emphasis added).

Petitioner does not claim that there is any new evidence that would undermine his

voluntary plea of guilty pursuant to Alford. See, Affidavit at 1-7. Instead, Petitioner merely

4
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recycles and summarizes the claims that he already raised in his Amended Petition for Writ of
Habeas Corpus. Id. Because Petitioner fails to allege, much less prove, any new exculpatory
evidence, his claim is bare and naked, and inadequate to demonstrate “actual innocence.” See,
Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court STRIKE
Petitioner’s Affidavit of “Actual Innocence” in its entirety, or otherwise, that this Court make
a finding that Petitioner’s Affidavit is insufficient to warrant relief.

DATED this 10th day of June, 2020.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ TALEEN PANDUKHT
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #05734

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 10th day of June,
2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV, 89070

BY /s/J. MOSLEY
Secretary for the District Attorney's Office
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Electronically Filed
6/10/2020 3:18 PM
Steven D. Grierson

CLERK OF THE CO
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff, CASENO: A-19-793315-W

_VS_

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant.

STATE’S RESPONSE TO PETITIONER’S SUPPLEMENTAL PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: JUNE 15, 2020
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in State’s Response to Petitioner’s
Affidavit of Actual Innocence not Mere Legal Insufficiency but “Factual Innocence,” and in
support of the State’s Motion to Strike the same.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

"
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA™), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20} years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019,

"
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty {60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten {10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). As of the date of this Response, Petitioner’s appeal was still outstanding.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

/"
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” The State has filed, contemporaneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed the instant Supplemental Petition.

ARGUMENT
L PETITIONER’S SUPPLEMENTAL PETITION WARRANTS DISMISSAL

NRS 34.750(3) provides that supplemental pleadings and documents may only be filed
by appointed counsel for a petitioner, within 30 days of counsel’s appointment. NRS 34.750(5)
is clear: “No further pleadings may be filed except as ordered the court.” The Nevada Supreme
Court has addressed when courts can allow litigants to file supplemental petitions, holding that
leave may only be granted if the petitioner shows good cause to explain the delay in raising a

claim. Barnhart v. State, 122 Nev. 301, 303-04, 130 P.3d 650, 652 (2006). Any finding of

good cause must be made “explicitly on the record” and enumerate “the additional issues
which are to be considered.” Id. at 303, 130 P.3d at 652.

The record demonstrates that Petitioner failed to seck leave to file the instant
supplemental pleading. Moreover, Petitioner does not acknowledge his default, much less
argue or demonstrate good cause to ¢xplain his delay in raising the instant claim. Therefore,
pursuant to Barnhart, there is no just reason to recognize Petitioner’s Supplemental Petition,
and the same should be dismissed pursuant to the procedural bars.

II. PETITIONER’S SINGULAR CLAIM LACKS MERIT
Petitioner’s singular claim alleges that the statutes under which he was charged are

unconstitutional, as they allow for punishment as either a felony or a gross misdemeanor.

4
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Supplement at 2. Petitioner fails to acknowledge that his guilty plea waived all constitutional
claims arising before entry of his plea. He furthermore fails to support his assertion that the
two potential sentencing outcomes render the cited-to statutes unconstitutional.

The Nevada Supreme Court has previously explained that entry of a guilty plea results
in a waiver of constitutional claims arising prior to the plea, except claims regarding the plea’s
voluntariness. Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 431, 683 P.2d 505
(1984); see also Kirksey v. State, 112 Nev. 980, 999, 923 P.2d 1102, 1114 (1996) (“Where the

defendant has pleaded guilty, the only claims that may be raised thereafter are those involving
the voluntariness of the plea itself and the effectiveness of counsel.” (Emphasis added)). The

Nevada Supreme Court has ¢laborated:

“[A] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he is charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) {(quoting Tollet v. Henderson, 411
U.S. 258, 267, 93 S.Ct. 1602, 1608 (1973)).

Petitioner entered his guilty plea on November 7, 2018, which the district court found
to be freely and voluntarily entered. Recorder’s Transcript of Hearing: November 7, 2018
(“Transcript”) at 8:8. Furthermore, at the entry of his plea, Petitioner acknowledged that his

crime could be punished as either a felony or a gross misdemeanor:

THE COURT: Okay. Can you tell me what your understanding is that you’re
facing as a form of punishment for the charge of attempt grand larceny here in
the State of Nevada?

THE DEFENDANT: One¢ to four in the Nevada Department of Corrections.
THE COURT: Okay.
THE DEFENDANT: Or a gross misdemeanor of 364 days.

Id. at 4:16-22 (emphasis added). Still, Petitioner asserted that he wished to proceed with his
entry of guilty plea. Id. at 5:13-15. Petitioner proceeded to acknowledge the factual basis that
provided the grounds for the charge against him, and entered his plea. 1d. at 6:7-7:16.

5
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Therefore, Petitioner solemnly entered his plea in open court and, pursuant to Webb and
Lyons, waived any claim of constitutional defects in the charging of his crimes.

Furthermore, Petitioner fails to support his claim with any relevant legal authority. The
Nevada Supreme Court has expressly relieved district courts of any burden to consider issues

lacking citation to relevant legal authority. Dept. of Motor Vehicles and Public Safety v.

Rowland, 107 Nev. 475, 479, 814 P.2d 80, 83 (1991) (“...without citation to authority, there
was no reason for the district court to have considered [appellant’s] argument.”).

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court summarily
dismiss Petitioner’s Supplemental Petition in its entirety.

DATED this 10th day of June, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ TALEEN PANDUKHT
TALEEN PANDUKHT
Chief D%)uty District Attorney
Nevada Bar #05734

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 10th day of June,
2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV, 89070

BY_/s/J. MOSLEY
Secretary for the District Attorney's Office
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SDCC Law Library
Southern Desert Correctional Center
P.0.Box 208 :
Indian Springs, Nevada 89070 - ©20@

Date: JUNE s 202D

To: Clerk, @ Tudicial Disic Cout

From: YN N e #1250

Southern Desert Correctional Ctr.
P.O. Box 208
Indian Springs, Nevada 89070 -020®

Subject: REQUEST FOR RECORDS/COURT CASE DOCUMENTS

Case No. C:‘ “ o a!SEHB —|
Dept.No. \/ l ——

The above named Inmate has requested the assistance of the S]?CQ Law
Library while he is incarcerated here. But in order to better assist him, we
are in need of the following Court Case Documents.

1). JUDGMENT OF CONVICTION

(@), CRIMINAL COURT MINUTES )

RECEIVED

JUN 22 2020 ~Tgmate

CLERK OF THE COURT
pecial Instructiops:

Please send a correspondence directlv to Inmate
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heréby certify, pursuant to NRCP 5(b), that on this _L(gi‘

L

y -of &NE

Beply-t Sl

204D, I mailed a true and correct copy of the foregoing,

aotosd Yo Soke vellinens ot of 2oyl wipea s

by placing document in a sealed pre-pastage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

0 &

BN

T, AN
ok

MM Nt
YOE G
WG FWE T 30 YInT

DK

L&A .
B3 -71T

CCFILE

DATED:this_Kl_)‘\day_of Qm E _ ,22D,

2 Propria
Post Oiﬁcq Box 208S.D.C.C.
In 890
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UNDER PENALTY Cﬂ-" PERJURY :
- I, the ur:ders:.gned certify, declare, or state
that the foregomg is true and correct, to the
~ best of my lmowledge and belief, in accordance

—with-NRS 208.165 28 UsCA 1746
Ebccutedonthe.ﬂg yof 12020
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Elggtronizally Filad
TFi2/2020 1325 PY)
Blaven D, Grisrson

CLERK OF THE SO
AFFT N

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA.,
Plaintiff,
CASENO. A-793315-W
-VS-
JAMES HOWARD HAYES, aka DEPT. NO. VII
James Howard Hayes, Jr.,
#2796708 Date of Hearing: 7/7/2020
Defendant.
Time of Hearing: 11:00 A.M.
AFFIDAVIT IN RESPONSE TO DEFENDANT JAMES HOWARD HAYES’ MOTION
FOR “PEREMPTORY CHALLENGE OF JUDGE” AND TO DISQUALLIFY JUDGE
WILLIAM “BILL”KEPHART
STATE OF NEVADA )
} ss.

COUNTY OF CLARK )

WILLIAM DAVID KEPHART, ESQ., DECLARE AND SAY:

1. Tam a District Court Judge, presiding in Department XIX of the Eighth Judicial District
Court, in Clark County, Nevada.

2. I 'make this affidavit in response to Defendant James Howard Hayes, aka James Howard
Hayes, Jr.’s Motion for “Peremptory Challenge of Judge” and to “Disqualify Judge
William “Bill” Kephart (“Motion™) file-stamped June 4, 2020. For the convenience of
the reviewing Judge, this entire Affidavit is to be reviewed for the purposes of NRS

Caze Number A-19-79331 8
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§1.235 demonstrating that the Court can and will fairly and impartially preside over the
instant matter.

. 1 am currently assigned to preside over case A-19-793315-W, James Howard Hayes, aka

James Howard Hayes, Jr.”, which is an inmate filed Petition for Writ of Habeas Corpus
filed on April 15, 2019. The companion criminal case is C-16-315715-1, State of Nevada
v. James Hayes.

. The Court has no pre-conceived bias toward any of the parties involved in this law suit;

nor does it have any vested interest in any outcome. This Court feels absolutely certain
that it is free from any bias and can be fair and impartial to all parties in all phases of this
litigation. Moreover, [ have a duty to sit and “preside to the conclusion of all proceedings,
in the absence of some statute, rule of court, ethical standard, or other compelling reason
to the contrary.” Millen v. Eighth Dist. ex. rel. County of Clark, 122 Nev. 1245, 1253
(2006), City of Las Vegas Downtown Redev. v. Dist. Ct., 116 Nev. 640, 643, 5P. 3d
1059, 1061 (2000) (quoting Ham v. Eighth Judicial Dist. Court, In & For Clark Cnty., 93
Nev. 409, 415, 566 P.2d 420, 424 (1977)). See Also NCJC Canon 3(B)(1) (“a Judge shall
hear and decide matters assigned to the judge except those in which disqualification is
required.”) Further, a judge is presumed to be impartial, and the party asserting a
challenge carries the burden of establishing sufficient factual and legal grounds *
warranting disqualification. See Hogan v. Warden, 112 Nev. 553, 559-60, 916 P.2d 805,
809 (1996). A judge is presumed to be unbiased. Millen v, Eighth Dist. ex. rel. County of
Clark, 122 Nev. 1245, 1253 (2006). Further, the burden is on the party asserting the
challenge to establish sufficient factual and legal grounds warranting disqualification.
City of Las Vegas Downtown Redev. v. Dist. Ct., 116 Nev. 640, 643, 5P. 3d 1059, 1061
(2000). Pursuant to NCJC 2.11(A) a judge shall disqualify himself or herself in any
proceeding in which the Judge’s impartiality might be reasonably be questioned. Ybarra
v. State, 127 Nev. 47 (2011). The test for whether a judge’s impartiality might reasonably
be questioned is objective and courts must decide whether a reasonable person, knowing
all the facts, would harbor reasonable doubts about a judge’s impartiality. “Any
disqualification of a judge or justice because of bias against an attorney for a party should
be restricted to those cases where malice is obvious and there is little question that the
judge or justice cannot be fair and impartial.” City of Las Vegas Downtown

Redevelopment Agency v. Hecht, 113 Nev. 644 (1997).

. T have no ill will or impartiality towards Defendant James Howard Hayes, aka James

Howard Hayes, Jr. I wish to honor my duty to sit in the absence of any rule, statute, case
law, ethical duty or otherwise. If I were to remain on the case, I would continue to rule
fairly and impartially as | have done in every matter. As a Judge, I am also tasked with
ensuring that each party have their case heard without distraction or concern that a party
may raise an issue to attempt to delay the case.
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L
Dated this@_ Day of June, 2020.

Subscribed and sworn before me
this 20 day of June, 2019.

William D. Kephart

District Court Judge, Department XIX

-

My Commission Expiras: 01-06-23
Cartificate No: 11-3788-1

JILL JACOBY
NOTARY PUBLIC
STATE OF NEVADA

Notéy Publi€ /?f
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date electronically filed, this document was copied through
email, placed in the attorney’s folder at the Regional Justice Center or mailed to the proper
persons as follows:

Steven B. Wolfson, Esq.

Clark County District Attorney
Nevada Bar #001565

Taleen Pandukht, Esq.

Deputy District Attorney
Nevada Bar # 05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

James Howard Hayes, aka James Howard Hayes, Ir.
ID# 1175077

Southern Desert Correctional CTN.

20825 Cold Creek Road

P.O. Box 208

Indian Springs, Nevada 89070

Mifddi¢’ L@yd

Judicial Executive Assistant
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Electronically Filed

07/08/2020 7,47 AM,
CLERK OF THE COURT
DAO
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY,NEVADA
JAMES HAYES,
Plaintiff,
vs. Case No. A-19-793315-W
THE STATE OF NEVADA, Dept. No. 19
Defendant.
DECISION AND ORDER

James Hayes filed a motion to disqualify Judge Kephart. Mr. Hayes moves for
disqualification based on Judge Kephart’s rulings and actions in Mr. Hayes’s criminal case. The
Court now rules based solely on the papers pursuant to EDCR 2.23(c). After review of Mr. Hayes’s
motion, the Court denies Mr. Hayes’s request to disqualify Judge Kephart.

I. Factual and Procedural Background

Mr. Hayes entered an Alford plea in criminal case C-16-315718-1 and Judge Kephart
sentenced Mr. Hayes on March 6, 2019, Six days later, a judgment of conviction was filed into the
criminal case. On appeal, the Nevada Court of Appeals affirmed the judgment of conviction on
January 14, 2020. Mr. Hayes has since filed a second appeal which is still pending before the
appellate court.

On April 15, 2019, Mr. Hayes filed a Petition for Writ of Habeas Corpus challenging his
conviction in case C-16-315718-1. Petition case A-19-793315-W was assigned to Judge Kephart as
the original sentencing judge. On June 4, 2020, Mr. Hayes filed into the writ case a “Motion for
Peremptory Challenge of Judge and to Disqualify Judge William ‘Bill’ Kephart.” Mr. Hayes alleges

that Judge Kephart is biased based on Judge Kephart’s rulings and actions in the criminal case.
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Judge Kephart filed an affidavit in response on July 2, 2020, categorically denying any bias or
prejudice towards Mr. Hayes.
I1. Discussion
A, Legal Standard
Nevada Revised Statute 1.230 provides the statutory grounds for disqualifying district Court

judges. The statue in pertinent part provides:

1. A judge shall not act in an action or proceeding when the judge entertains actual
bias or prejudice for or against one of the parties to the action,

2. A judge shall not act as such in an action or proceeding when implied bias exists
in any of the following respects:

(a) When the judge is a party to or interested in the action or proceeding.

(b) When the judge is related to either party by consanguinity or affinity within the
third degree.

(c¢) When the judge has been attomey or counsel for either of the parties in the
particular action or proceeding before the court.

(d) When the judge is related to an attorney or counselor for either of the parties by
consanguinity or affinity within the third degree. This paragraph does not apply
to the presentation of ex parte or contested matters, except in fixing fees for an
attorney so related to the judge.

The Revised Nevada Code of Judicial Conduct provides substantive grounds for judicial

disqualification, Pursuant to NCJC 2.11(A);

(A) A judge shall disqualify himself or herself in any proceeding in which the
judge’s impartiality might reasonably be questioned, including but not limited to the
following circumstances:

(1) The judge has a personal bias or prejudice concerning a party or a party’s
lawyer, or personal knowledge of facts that are in dispute in the proceeding.

A judge shall disqualify himself or herself in any proceeding in which the judge’s impartiality might
be reasonably questioned. Ybarra v. State, 247 P.3d 269, 271 (Nev. 2011). The test for whether a
judge’s impartiality might be reasonably questioned is objective and courts must decide whether a
reasonable person, knowing all the facts, would harbor reasonable doubts about a judge’s
impartiality. Id. at 272,

The burden is on the party asserting the challenge to establish sufficient factual and legal

grounds warranting disqualification. Las Vegas Downtown Redevelopment Agency v. District

Court, 5 P.3d 1059, 1061 (Nev. 2000). A judge has a duty to preside to the conclusion of all
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proceedings, in the absence of some statute, rule of court, ethical standard, or compelling reason

otherwise. Id. A judge is presumed to be unbiased. Millen v, District Court, 148 P.3d 694, 701

(Nev. 2006). A judge is presumed to be impartial, and the burden is on the party asserting the
challenge to establish sufficient factual grounds warranting disqualification. Yabarra, 247 P.3d at
272. Additionally, the Court must give substantial weight to a judge’s determination that the judge
may not voluntarily disqualify themselves, and the judge’s decision cannot be overturned in the

absence of clear abuse of discretion. In re Pet. To recall Dunleavy, 769 P.2d 1271, 1274 (Nev.

1988).

The Nevada Supreme Court has stated “rulings and actions of a judge during the course of
official judicial proceedings do not establish legally cognizable grounds for disqualifications.” Id. at
1275. The personal bias necessary to disqualify must ‘stem from an extrajudicial source and result
in an opinion on the merits on some basis other than what the judge learned from participation in the
case.” Id. “To permit an allegation of bias, partially founded upon a justice’s performance of his [or
her] constitutionally mandated responsibilities, to disqualify that justice from discharging those
duties would nullify the court’s authority and permit manipulation of justice, as well as the court.”
Id.

The Nevada Supreme Court has noted that while the general rule is that what a judge learns
in his or her official capacity does not result in disqualification, “an opinion formed by a judge on
the basis of facts introduced or events occurring in the course of the current proceedings, or of prior
proceedings, constitutes a basis for a bias or partiality motion where the opinion displays ‘a deep-

seated favoritism or antagonism that would make fair judgment impossible.” Kirksey v. State, 923

P.2d 1102, 1107 (Nev. 1996). However, “remarks of a judge made in the context of a court
proceeding are not considered indicative of improper bias or prejudice unless they show that the

judge has closed his or her mind to the presentation of all the evidence.” Cameron v, State, 968 P.2d

1169, 1171 (Nev. 1998).
Iy
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B. Disqualification is not warranted because Mr. Hayes has not established sufficient
factual and legal grounds for disqualification.

Mr. Hayes alleges that Judge Kephart allowed Mr. Hayes to be wrongfully convicted on
marginal evidence. Mr. Hayes further alleges that Judge Kephart’s sentencing was racially
motivated and that Judge Kephart made an unspecified, inappropriate comment at sentencing. Mr.
Hayes argues that his allegations are evidence that Judge Kephart is biased against Mr. Hayes. Mr.
Hayes does not provide any evidence in support of the allegations. Judge Kephart responds that he
has ruled fairly and impartially in Mr. Hayes’s criminal case and will continue to do so in the writ
case. Judge Kephart asserts that he has no ill will or bias towards Mr., Hayes.

The rulings and actions of a judge during the course of official judicial proceedings do not

establish legally cognizable grounds for disqualification. In re Pet. To recall Dunleavy, 769 P.2d

1271, 1275 (Nev. 1988). Also, a judge’s remarks during a court proceeding suggest improper bias
or prejudice when the remarks show that the judge has closed their mind to the presentation of

evidence. Cameron v. State, 968 P.2d 1169, 1171 (Nev. 1998). But, as the party seeking

disqualification, Mr. Hayes has the burden to establish sufficient factual grounds to warrant

disqualification. Las Vegas Downtown Redevelopment Agency v. District Court, 5 P.3d 1059, 1061

(Nev. 2000).

Here, there is no basis to disqualify Judge Kephart because Mr. Hayes has not met his
burden. Mr. Hayes allegation that he was wrongfully convicted on marginal evidence contradicts
the Alford plea entered by Mr. Hayes. The judgment of conviction was also affirmed by the Nevada
Court of Appeals earlier this year. Mr. Hayes provides no evidence to support his allegations, nor
does Mr. Hayes provide specifics of any alleged inappropriate conduct by Judge Kephart. The Court
has reviewed minutes of the March 6, 2019, sentencing hearing and there is no indication that Judge
Kephart made any inappropriate comments. Finally, Judge Kephart’s rulings do not establish a
cognizable ground for disqualification on their own. Therefore, Mr. Hayes’s request to disqualify
Judge Kephart on these grounds is denied.

Iy
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L, BALARTE BIELL
DRISTRICT JUDGE,
DIEP £ RTEA R VI

1 111 Conelusion
el Mr, Hayes has not demonsirated sufficient grovnds to suppert the disgualification of Judge

3 || Kephart, Thus, Mr. Hayes’s request to disqualify Judge Kephart is denied,

I
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Daled this 8th day of July, 2020
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CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 19

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Decision and Order was served via the court’s electronic eFile system
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/8/2020

Melissa Boudreaux mezama(@clarkcountynv.gov

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 7/9/2020

James Hayes Southern Desert Correctional Center
#1175077
PO Box 208
Indian Springs, NV, 89070

Steven Wolfson Juvenile Division - District Attorney's Office
601 N Pecos Road
Las Vegas, NV, 89101
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l
CCFILE
. ;e
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‘%3 : ~___FIIRAFE
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Pos_t Ofﬁcg Box 203,8.]%.0 C.
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned daoes hereby affirm that the preceding {\/lbaltfkks !

'Q(L /%\\L\\\SQ

(Title of Docurtient)

ict Court Case number (-3 \6918 L A 13- ‘79?3315 IN(

filed in Distri

&/Does not contzin the social security _nurnber of any persan.

~OR~-

[0 - Contains the social security number of a person as required by:

A. A spedific state or federal law, to wit:

(State spedific law)
-0f-

B. For the administration of a public program or for an application
for a federal or state grant.

?—l-?[\?\é

Date .

Signgture

Doones L ads

Print Name

A e Yt =
Title' ! |

331



T uv:rﬁ% 72
S lial

oy rzw%@

- h..uh..wmmlé S ity Faoy ﬁvﬂm .&m.w,

LR ,ﬁp 3 %ﬁ%w

%,V G@%@a g@uﬂ R A@@w

126 b, Z%&m
B1155- 11k

P u..EE @z_aﬁ.ﬁ@/ o qm@@o@

@N e@ J:—; R ¢ ”.._./

MEINED TYNEILOTEHOD ~

1HE80 NEARINOE ~

G e -
Sl e . - o
¥ ) vL_a.(_ e ZE hﬁww
B T S

332



o

o oo ~ [=)} W = (93]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
7/23/2020 9:25 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 19
NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Ruling For Rule 60b Motion for
Relief ; Motion to Vacate; Amend Petition for Writ of Habeas Corpus in the above-entitled

matter is set for hearing as follows:

Date: August 27, 2020
Time: Chambers
Location:

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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WHEREFOPLE,MLM_, prays that the court grant @&;ﬂ%

EXECUTED & _ 3D

relief to which heimay be entitled in this proceeding.

e

on the R day o|f GMQ

. 202D,

YERIFICATION

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is

the Petitioner named in the foregoing petition and knows the contents thereof;, that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to thosci matters, he believes them to be true,
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Electronically Filed
8/26/2020 4:13 PM
Steven D. Grierson

CLERS OF THE 6025

NOCH
DISTRICT COURT
CLARK COUNTY, NEVADA
Hgkok
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
VS. Department 19

Nevada State of, Defendant(s)

NOTICE OF CHANGE OF HEARING

The hearing on the Plaintiff's Motion for Ruling For Rule 60b Motion for Relief ; Motion to

Vacate; Amend Petition for Writ of Habeas Corpus, presently set for August 27, 2020, In
Chambers, has been moved to the Sth day of September, 2020, at 8:30 AM and will be heard

by Judge William D. Kephart.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Salevao Asifoa

S.L. Asifoa, Deputy Clerk of the Court

CERTIFICATE OF SERVICE

1 hereby certify that this 26th day of August, 2020

[X] The foregoing Notice of Change of Hearing was electronically served to all registered

parties for case number A-19-793315-W.

/s/ Salevao Asifoa

S.L. Asifoa, Deputy Clerk of the Court

Case Number: A-19-793315-W
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Electronically Filed
9/2/2020 12:59 PM
Steven D. Grierson

CLERK OF THE CO
R b A

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Del:guty District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff, CASENO: A-19-793315-W

-vs-

THE STATE OF NEVADA, DEPTNO: XIX

Defendant.

STATE’S RESPONSE TO PETITIONER’S MOTION FOR RULING

DATE OF HEARING: SEPTEMBER 9, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petitioner’s “Motion for
Ruling” for “Rule 60b Motion for Relief”; “Motion to Vacate””; Amended Petition for Writ of
Habeas Corpus.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
/I
/I

WCLARKCOUNTYDA NENCRMCASE2\20]313401631201334063C-RSPN-{JAMES HOWARD HAYES)}-001.DOCX

Case Number: A-19-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by

way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

1

2

WCLARK COUNTYDA NET\CRMCASE2\2013\340\631201334063C-RSPN-(JAMES HOWARD HAYES}001.DOCX
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence ins
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August .9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
ofhis Coram Nobis motion, His Case Appeal Statement was filed on December 11,2019 (SCN
80222). As of the date of this Response, Petitioner’s appeal was still outstanding.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

I

3
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020, Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” The State has filed, contemporaneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed a Supplemental Petition. While Petitioner’s
numerous pleadings were pending, Petitioner filed a Motion for Peremptory Challenge of
Judge and to Disqualify Judge William Bill Kephart. Thereafter, the State filed its Responses
to Petitioner’s Affidavit of Actual Innocence and Petitioner’s Supplemental Petition on June
10, 2020. As a result of Petitioner’s Peremptory Challenge, Petitioner’s pending matters were
taken off calendar on June 15, 2020. On June 29, 2020, Petitioner filed his Reply to the State’s
Response to Petitioner’s Affidavit of Actual Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed the instant Motion for Ruling for Rule
60b Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus

ARGUMENT

L. PETITIONER’S INSTANT PLEADING FAILS TO STATE GROUNDS FOR
RELIEF

Petitioner’s instant filing simply states that this Court previously took the pending
matters off calendar, and that there are “no jurisdictional issues in question.” Instant Motion

at 2. To the extent that Petitioner is requesting that this Court place the pending matters back

4
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on calendar, now that Petitioner’'s Motion for Peremptory Challenge has been denied, it

appears that those matters were on calendar before Petitioner filed the instant Motion. Such a

request, then, is moot, and it is unclear what relief Petitioner seeks by filing the instant Motion.
Furthermore, pursuant to Eighth Judicial District Court Rule 2.20(c):

A party filing a motion must also serve and file with it a memorandum of points
and authorities in support of each ground thereof. The absence of such
memorandum may be construed as an admission that the motion is not
meritorious, as cause for its denial or as a waiver of all grounds not so supported.

Petitioner’s lack of any clear statement of grounds for relief is compounded by Petitioner’s

failure to properly include points and authorities that would clarify the relief requested,

identify this Court’s jurisdiction to grant such relief, and/or present cogent argument in support

of those requests. Therefore, the State respectfully submits that Petitioner’s filing fails to

comport with EDCR 2.20(c), thus constituting cause for the denial of the instant Motion.
CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court summarily
DENY Petitioner’s instant Motion as moot and/or as failing to meet the requirements of EDCR
2.20.

DATED tﬁis 9 nd day of September, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY %B e &1(

TALEEN PAND
Deputy District Attorn
Nevada Bar #05

5
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CERTIFICATE OF MAILING

I hereby certify that service of State's Response to Petitioner's Motion for Ruling, was

made this deay of i&p@ 13¢/2020, by Mailing to:

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.0. BOX 650

INDIAN SPRINGS, NV 89070

C. Garcia =~ &
Secretary for the District Attorney's Office

TP/jlcg/L2

6
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Detendant {n- Proper. Personam
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RECEVED
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21 L ThmER )~l }h‘@llEﬁ , hereby certify, pursuant to NRCP 5(b), that on this 14\”7
3| day of 20 & I mailed a true and correct copy of the foregoing, “ DO TOR.
t M : Y I s\ r
| Epedihng hulinio e “Ave iy Pefkens e Wl € hehens -
5] by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 H United State Mail addressed to the following: _ 4
8 D . 9K .
o Ggeldod oo bt s
9 A NIERAS NN SYP55-NED —M@éﬁj .
! . \,I 7 "77’
10 - i
n
12
13
14
151.
16
17 ] CCFILE
18 )
. d‘\ . ‘
19]  DATED: mis U daypfd_gﬁﬂﬂﬁl, 202D
20 - : |
21 )
_ TS0 FTFREE
22 N /I Propria Personam B
- IP}los't Office Box 208,8.%5,‘6(13. ,
dian Springs, Nevada 8
” IN FORMA PAUPERIS: '
25|
26
27
28




AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding i &b&\ g& .
ouprcibma Bbie v Aoaad Wit o Wb (s’

(Title of Document)

filed in District Court Case number JA\*\q J}%ﬁ ‘5"[&.( |

El/ Does not contaln the social security number of any person.

-OR~

1. Contains the soctal security number of a person as required by:

A. A specific state or Federal law, to wit:

(State specific law)}
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

q-1d-900

Sigfature Date
o W s
Print Name )
NOWSE
Title" '
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RECEIVED
SEP 23 2020
CLERK OF THE COURT .

L= T T = R U N e T R N I

— e et = = e
© o Y R BN = B

20
21
22

0°‘-J.Q\Ul-ht.}

Post Office Box 208 SD.C.C.

DISTRICT COURT
CLARK COUNTY, NEVADA

Meeina equestn !/
Case N O.A - i “' z i35 'g'll\‘
Dept No. I Ei :

Docket

s e N St o N e v S’

NOTICE OF MOTION
'YOU WILL PLEASE TAKE NOTICE, that

b Tl #1350 - EILED
/ In Propria Personam
£ Otfice ' SEP 25 200
Indian Springs, Nevada 85018 ’ )

—

will come on for hearing before the above-entitled Court on the day of ,

at the hour of o’clock . M. InDepartment __, of said Court.

CCFILE

DATED: this _Ii day oféfﬁﬁﬂﬂﬁ 20@.

20,

BY:%%?@LE%%

o
~ U7 /InPropria Personam
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22
23
24
25
26
27
28

Electronically Filed
9/25/2020 8:41 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 19
NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Expeditious Ruling for "Amended
Petition for Writ of Habeas Corpus” 3rd Request in the above-entitled matter is set for

hearing as follows:

Date: November 05, 2020
Time: Chambers
Location:

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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STATE OF Nswwé ; s C29 No- A*l‘f-gﬂiﬁﬁ \
COUNTY OF CLARK ) Deptt 9.

TO WHOM IT MAY CONCERN:

I, J_‘é_‘(!!—_ﬁ_ ):l Amggﬁj . the undersigned,do hereby swear thak '

facts and events wil:.h_in my foregoing Affidavit are

true and correct of my own knowledge,information and belief, and

a3 to those,I believe them to be True and Correckt. Signed under the
penalty of perjury,pursuant to,NRS. 29.010; 53.045 :208.165,and state
the following: lt\“\eIE‘_e@_ka &]&@.%E Cm}} hE'ld a Q\Eﬂ C.DM‘&E‘NS
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CERTFICATE OF SERVICE BY MAILING

I, J@\E’) g l:l?ﬁL[EcS hereby certify, pursuant to NRCP 5(b), that on this ﬁh

-t

2i
3{ day ofjﬁﬁm, 20 25} I mailed a true and correct copy of the foregoing, M
+| Exidebieg) heernsy vl Teque drenepret ode
5§ by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 | United State Mail addressed to the following:
8 %&1@4 D Dt Mﬂ
5 . CE OTNE Clg D Q ra
0 8 VEae, A % T 195 ~2217
1 '
12
13
15).
16
171 CCFILE
18

19] DATED: this 29 ay_ofﬁﬁéﬂ]hét, 202D,

20 : ’ o
21 . [ :

_ . 4%@%% Ll'Q_‘—l-# [BaTE
22 A ropria Persopam

s ‘ . %’nost Office Box 208,S. DS g(,] f :
24 | | .

25

26

370




AFFIRMATION
Pursuant to NRS 2398.030

The undérslgned does hereby affirm that the preceding MG%JJD':}D 6@2"
wia, e Tue Tt &@a

(Tl f Document) ™

in District Court Case number A \q 333 % \6 ].LS

filed i

El/' Dees not -contaln the soclal security number of any person.
-OR-
Contalns the social security number of a person as required by:

A. A spedific state or federal law, ta wit:

(State spedific law)

-or~

B, For the administration of a public program or for an application
for a federal or state grant.

9-29-4620

Date

Signgture

Toms N1

Print Name

Hro el

THE
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RECEIVED
0CT 06 2020

-~ CAERKWQF THE COURT:

W 00 ~] Oy v A W N =

R i e v
I 6 & P ooR B

18
19
20
21
22

N
w

M s LS e
/ In Propria Personam i ocT - -7 2020

Post Office Box 208 S.D.C.C.

Indian Spmlgs Nevada 89018 _

DISTRICT COURT
CLARK COUNTY, NEVADA

s %ﬁ%ﬁ@ Heepings Praus o \

Y % Case NOM% \,6.» lA
G’)téﬁ DQ “‘m{& % Dept No. _ﬂ__
)

Docket

NOTICE OE MOTION
"YOU WILL PLEASE TAKE NOTICE, that .

—

will come on for hearing before the above-entitled Court on the day of ,20

atthe hourof __ o’clock _ .M InDepartment _, of said Court.

CCFILE

DATED: this 2\ _day of é@m,gz_ 202D,
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Electronically Filed
10/7/2020 2:45 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 19
NOTICE OF HEARING

Please be advised that the Plaintiff's Motion to Set Evidentiary Hearing and Issue
Transport Order in the above-entitled matter is set for hearing as follows:
Date: December 03, 2020
Time: Chambers

Location:
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding Mdnfl()ﬂ %()

A O Date Heod e Blusg

(Title of Document)

filed in District Court Case number Q"ub "5\6‘%\8 “'\ ‘

El/ Does not contain the sacial security number of any persan.

0. Contains the social security number of a person as required by:

A. A spedfic state or federal law, to wit:

(State specific law)

-or-

B. For the adminlstration of a public program or for an application
for a federal or state grant.

n-1-200D

Date

(hooes 1. Ve

Print Name

.-.(D.-
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Electronically Filed
10/14/2020 4:22 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 19
NOTICE OF HEARING

Please be advised that the Plaintiff's Motion to Reconsider Order Denying Motion for
Ruling for Rule 60 (b) Motion for Relief; Motion to Vacate; Amended Petition for Writ of
Habeas Corpus in the above-entitled matter is set for hearing as follows:

Date: November 16, 2020
Time: 8:30 AM

Location: RIJC Courtroom 16B
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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Post Office Box 208 S.D.C.C.
Indian Spnngs Nevada 85018

!EIJE Si SmE &(Eﬂﬁ ‘ E.’LE@
In Propria Personam . : ) 8T ﬁ: § 2 -

DISTRICT COURT
CLARK COUNTY, NEVADA

\1‘\
é‘#ﬁE OQ M‘E\(ﬁ& CaseNo 5’5\5 2'\8 \
' Dept No. ‘q

" Docket

S o T L T T N Y

NOTICE OF MOTION
"YOU WILL PLEASE TAKE NOTICE, that .

—r

will come on for hearing before the above-entitled Court on the day of ,20

atthe hourof __o’clock _ .M InDepartment __, of said Court.

CCFILE

DATED: this l day ofm__, 20_2_@_.
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Electronically Filed
11/3/2020 10:22 AM
Steven D. Grierson

CLERK OF THE C(wh
NOCH &Tu‘»ﬁ

DISTRICT COURT

CLARK COUNTY, NEVADA
Howdok
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
Vs. Department 19

Nevada State of, Defendant(s)

NOTICE OF CHANGE OF HEARINGS

The hearings on both the Plaintiff's Motion for Expeditious Ruling for "Amended Petition
for Writ of Habeas Corpus” 3rd Request and Plaintiff's Motion to Set Evidentiary Hearing
and Issue Transport Order, presently set for November 05, 2020, ITn Chambers & December
03, 2020, In Chambers, have been moved to the 16th day of November, 2020, at 10:15 AM
and will be heard by Judge William D. Kephart.

STEVEN D. GRIERSON, CEQ/Clerk of the Court

By: /s/Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court

CERTIFICATE OF SERVICE

T hereby certify that this 3rd day of November, 2020

X] The foregoing Notice of Change of Hearings was electronically served to all
registered parties for case number A-19-793315-W.

s/ Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court

Case Number: A-19-793315-W
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Electronically Filed
11/10/2020 4:11 PM
Steven D. Grierson

CLERK OF THE COE&
OPPS W

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA !

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff, CASE NO: A-19-793315-W

_VS_

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant.

STATE’S OPPOSITION TO PETITIONER’S MOTION TO RECONSIDER ORDER
DENYING MOTION FOR RULING FOR RULE 60b MOTION FOR RELIEF;
MOTION TO VACATE; AMENDED PETITION FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: NOVEMBER 16, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKIHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petitioner’s Motion to
Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief; Motion to
Vacate; Amended Petition for Writ of Habeas Corpus.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
14

WCLARKCOUNT YDA .NET\CRMCASE2\2013\346\63\201334063C-OPPS{JAMES HAYES)-001.DOCX

Case Number: A-19-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner™) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

. Tunderstand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10} years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant

to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.
I
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the ‘State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Sta'tute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019, Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11,2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the

State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.’” The State has filed, contem}inoraneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed a Supplemental Petition. While Petitioner’s |
numerous pleadings were pending, Petitioner filed a Motion for Peremptory Challenge of
Judge and to Disqualify Judge William Bill Kephart. Thereafter, the State filed its Responses
to Petitioner’s Affidavit of Actual Innocence and Petitioner’s Supplemental Petition on June
10, 2020. As a result of Petitioner’s Peremptory Challenge, Petitioner’s pending matters were
taken off calendar on June 15, 2020. On June 29, 2020, Petitioner filed his Reply to the State’s
Response to Petitioner’s Affidavit of Actual Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Pe'titioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus™ 3rd Request. The State has filed, contemporaneously with

the instant Response, a Response to that Motion.

1
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On October 7, 2020, Petitioner filed a Motion to Set Evidentiary Hearing and Is;pe
Transport Order. The State has filed, contemporaneously with the instant Responée, an
Opposition to that Motion.

On October 14, 2020, Petitioner filed the instant Motion to Reconsider Order Denying
Motion for Ruling for Rule 60b Motion for Relief; Motion to Vacate; Amended Petition for
Writ of Habeas Corpus.

ARGUMENT

L PETITIONER FAILS TO MEET  THE STANDARD FOR
RECONSIDERATION

Petitioner’s instant Motion to Reconsider requests that this Court reconsider its denial
of Petitioner’s Motion for Ruling for Rule 60b Motion for Relief, Motion to Vacate; Amended
Petition for Writ of Habeas Corpus. Motion to Reconsider at 7 (erroneously labeled “Page 8”).
However, Petitioner fails to set forth the standard for reconsideration, much less meet thét
standard.

The Nevada Supreme Court has explained: “A district court may reconsider a
previously decided issue if substantially different evidence is subsequently introduced or the
decision is clearly erroneous.” Masonry and Tile Contractors Ass’n of S. Nev. v. Jolley, Urga
& Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d 486, 489 (1997) (citing Little Earth of United
Tribes v. Dep’t of Housing, 807 F.2d 1433, 1441 (8th Cir. 1986). The Nevada Supreme Court

has expressed that the granting of reconsideration or rehearing should be extremely infrequent.

Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (1976) (“Only in very rare

instances in which rnew issues of fact or law are raised supporting a ruling contrary to the ruling
already reached should a motion for rehearing be granted.” (Emphasis in original)).

A review of the instant Motion to Reconsider reveals that Petitioner does not allege any
new issues, and does not present any new evidence. See Motion to Reconsider at 3-7
(erroneously labeled “Page 4”-“Page 8”). Instead, Petitioner continues his repetition of claims
from earlier pleadings, with additional criticisms of the State and this Court. Id. Therefore, the
1
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requisite “substantially different evidence” has not been presented to support reconsideration
of this Court’s earlier decision. I\;Iasogg, 113 Nev. at 741, 941 P.2d at 489.

Furthermore, Petitioner fails to demonstrate that this Court’s denial of the earlier
Motion was “clearly erroneous.” Masonry, 113 Nev. at 741, 941 P.2d at 489. Petitioner simply
argues “...the State and Judge William Kephart knows [sic] that defendant is actually innocent
of the charge of Burglary and Attempt Grand Larceny.” Motion to Reconsider at 4
(erroneously labeled “Page 5”). He also continues to argue that his “plea agreement is
voidable.” Id. at 5 (erroneously labeled “Page 6”). Because Petitioner’s Motion to Reconsider
consists of repeated claims and arguments, Petitioner fails to demonstrate that this Court’s
denial of his earlier Motion was “clearly erroneous” sufficient to warrant reconsideration.
Masonry, 113 Nev. at 741, 941 P.2d at 489.

CONCLUSION

Because Petitioner fails to demonstrate that reconsideration is warranted, the State
respectfully requests that this Court DENY Petitioner’s instant “Motion to Reconsider Order
Denying Motion for Ruling for Rule 60b Motion for Relief, Motion to Vacate; Amended
Petition for Writ of Habeas Corpus” in its entirety.

DATED this day of November, 2020.
Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY @BB« ‘for

TALEEN PANDUK
Depugl District| Attorney
Nevada Bar #0
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this [UM day of

TP/jjlcg/L2

, 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.O. BOX 650

LAS VEGAS, NV, 89070

BY ’WL J@W

C. Garcia
Secretary for the District Attorney's Office
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' Nevada

Electronically Filed
11/10/2020 4:11 PM
Steven D. Grierson

CLERK OF THE CO

STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney

}_g;)ar #05734

200 Lewis Avenue .
Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr., '
#2796708

Plaintiff, CASENO: A-19-793315-W

-VS-

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant. '

STATE’S OPPOSITION TO PETITIONER’S MOTION TO SET EVIDENTIARY
HEARING AND ISSUE TRANSPORT ORDER

DATE OF HEARING: NOVEMBER 16, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSOll\I, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
ilefeby submits the attached Points and Authorities in opposition to Petitioner’s Motion for
Expeditious Ruling for “Amended Petition for Writ of Habeas Corpus” 3rd Request.

This Opposition is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.
I
1
I
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.
On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended

Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”™), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant

to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.
i
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4, 2019. |

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petltloner s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590)

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuqnt to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion, His Case Appeal Statement was filed on December 11,2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals afﬁrmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020. ‘

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020. !
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafier, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuaqt to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” The State has filed, contemporaneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed a Supplemental Petition. While Petitioner’s
numerous pleadings were pending, Petitioner filed a Motion for Peremptory Challenge of
Judge and to Disqualify Judge William Bill Kephart. Thereafter, the State filed its Responses
to Petitioner’s Affidavit of Actual Innocence and Petitioner’s Supplemental Petition on June
10, 2020. As a result of Petitioner’s Peremptory Challenge, Petitioner’s penciilin:g matters were
taken off calendar on June 15, 2020. On June 29, 2020, Petitioner filed his Reply to the State’s
Response to Petitioner’s Affidavit of Actual Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. The State has filed, contemporaneously with
the instant Opposition, a Response to that Motion.

1
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On October 7, 2020, Petitioner filed the instant Motion to Set Evidentiary Hearing and

Issue Transport Order.

ARGUMENT

L PETITIONER FAILS TO DEMONSTRATE THE NEED FOR AN
EVIDENTIARY HEARING

The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann, 118 Nev. at 356, 46 P.3d at 1231. A defendant is entitled

to an evidentiary hearing if his petition is supported by specific factual allegations, which, if
true, would entitle him to relief unless the factual allegations are repelled by the record.
Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove, 100 Nev. at 503, 686 P.2d at
225 (holding that “[a] defendant seeking post-conviction relief is not entitled to an evidentiary
hearing on factual allegations belied or repelled by the record™). '

It is improper to hold an evidentiary hearing simply to make a complete record. See

State v. Eighth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The

district court considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted
‘to make as complete a record as possible.” This is an incorrect basis for an evidentiary
hearing.”).

While Petitioner asserts the need for an evidentiary hearing, he fails to acknowledge,
much less address, the grounds for allowing such a proceeding. See, Instant Petition at 2-4
(erroneously labeled “Page 3”-“Page 5). Instead, Petitioner repeats numerous claims that
have already been raised, even including as exhibits certain previously-filed motions
containing those same grounds. See, Exhibits “F” and *“G” to the Instant Petition. Petitioner
does not demonstrate any grounds for expanding the record. See generally, Instant Motion;
see also, Marshall, 110 Nev. 1328, 885 P.2d 603. As Petitioner merely accompanies his request
with allegations that are either belied by the record, or insufficient to entitle Petitioner to relief;,
an evidentiary hearing is unnecessary. Id. at 1331, 885 P.2d at 605, |
i
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Further, Petitioner’s failure to demonstrate the need for an evidentiary hearing renders

Petitioner’s request for a transport order moot.
CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court summarily

DENY Petitioner’s Motion to Set Evidentiary Hearing and Issue Transport Order.

DATED this day of November, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY RE

for

TKEbbN PA
Deputy District{Atto ey
Nevada Bar #0
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CERTIFICATE OF MAILING !

I hereby certify that service of the above and foregoing was made this Z’U‘/ﬂ day of
N g;\!W{\WZON, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

TP/jjlcg/L2

BY

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.O. BOX 650

LAS VEGAS, NV, 89070

/ glog )@W/z}
C’Garcia '
Secretary for the District Attorney's Office
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Electronically Filed
11/10/2020 4:11 PM
Steven D. Grierson

CLERK OF THE CO!
RSN Kb b AL
|

STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

TALEEN PANDUKHT

Chief D%)uty District Attorney

Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff )

~

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff. CASENO: A-19-793315-W

=VS-

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant.

STATE’S RESPONSE TO PETITIONER’S MOTION FOR EXPEDITIOUS RULING
FOR AMENDED PETITION FOR WRIT OF HABEAS CORPUS 3RD REQUEST

DATE OF HEARING: NOVEMBER 16, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petitioner’s Motion for
Expeditious Ruling for “Amended Petition for Writ of Habeas Corpus” 3rd Request.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
/
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLAR‘i’. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA™), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND.LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

/I
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019, The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the IState argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgnient of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, -2019): Pursuant to tlli_'e- Cbugt’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed éReply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11,2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Peti‘gion: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.’”” The State has filed, contemporaneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed a Supplemental Petition. While Petitioner’s
numerous pleadings were pending, Petitioner filed a Motion for Peremptory Challenge of
Judge and to Disqualify Judge William Bill Kephart. Thereafter, the State filed its Responses
to Petitioner’s Affidavit of Actual Innocence and Petitioner’s Supplemental1 Petition on June
10, 2020. As a result of Petitioner’s Peremptory Challenge, Petitioner’s pending matters were
taken off calendar on June 15, 2020. On June 29, 2020, Petitioner filed his Reply to the State’s
Response to Petitioner’s Affidavit of Actual Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief: Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020. | .

On September 25, 2020, Petitioner filed the instant Motion for Expeditious Ruling for
“Amended Petition for Writ of Habeas Corpus” 3rd Request.

/
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ARGUMENT

L PETITIONER’S INSTANT PLEADING FAILS TO STATE GROUNDS FOR
RELIEF

Petitioner’s instant filing consists of multiple indictments of the State and this Court,
alleging that Petitioner “is a victim of this fundamental miscarriage of justice.” Instant Motion
at 3 (erroneously labeled “Page 4”). A review of Petitioner’s pleading reflects that Petitioner
simply seeks to challenge the State’s various “Statement of Facts” sections in response to
Petitioner’s various motions. Id. at 2 (erroneously labeled “Page 3”). Petitioner also continues
to raise single-sentence summaries of entreaties for relief that have previously been raised.
See id. at 3. Notably absent from Petitioner’s instant Motion is a cognizable request for relief,
much less support for that request. Eighth Judicial District Court Rule 2.20(c). Instead,
Petitioner concludes by requesting that this Court “grant [the instant Motion].” Id. at 4
(erroneously labeled “Page 47).

Petitioner’s continued lack of any clear statement of grounds for relief is compounded
by Petitioner’s failure to properly include points and authorities that would clarify the relief
requested, identify this Court’s jurisdiction to grant such relief, and/or present c_dgcnt
argument in support of those requests. Therefore, the State respectfully submits that
Petitioner’s filing fails to comport with EDCR 2.20(c), thus necessitating denial of the instant
Motion.
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CONCLUSION ;

For the foregoing reasons, the State respectfully requests that this Court summarily
DENY Petitioner’s instant Motion as failing to meet the requirements of EDCR 2.20, or, in
the alternative, for failing to sufficiently state a claim for relief.

DATED this day of November, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY @B —\\/ for

TALEEN PAXDURHT
Depugl District Atterney
Nevada Bar #05734
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this l Mday of
“* &J\N\\Qﬂ[ , 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:
p

TP/jjlcg/L2

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.0. BOX 650

LAS VEGAS, NV, 89070

o (i, Do

C.Garcia -~
Secretary for the District Attorney's Office
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Electronically Filed
11/21/2020 8;28 AM\

CLERK OF THE COURT

ORDR ,
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

ERCAN E. ISCAN

Chief Deputy District Attorney
Nevada Bar #009592

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500 L
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, . ,

Plaintiff,

LTV CASE NO: A-19-793315-W

JAMES HOWARD HAYES, aka }
James Howard Hayes, Jr., DEPT NO: XIX
#2796708

Defendant.

ORDER DENYING PLAINTIFF'S MOTION FOR EXPEDITIOUS RULING FOR
AMENDED PETITION FOR WRIT OF HABEAS CORPUS - 3RD REQUEST,
PLAINTIFF'S MOTION TO SET EVIDENTIARY HEARING AND ISSUE
TRANSPORT ORDER, AND PLAINTIFF'S MOTION TO RECONSIDER ORDER
DENYING MOTION FOR RULING FOR RULE 60 (B) MOTION FOR RELIEF;
MOTION TO VACATE; AMEN%%%II)’%EITION FOR WRIT OF HABEAS

DATE OF HEARING: November 16, 2020
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
16th day of November, 2020, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through ERCAN E.
ISCAN, Chief Deputy District Attorney, without argument, based on the pleadings and good

cause appearing therefor,
I
"
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IT IS HEREBY ORDERED that Plaintiff’s Motion for Expeditious Ruling for

Amended Petition for Writ Of Habeas Corpus - 3rd Request, shall be, and it is DENIED.

IT IS HEREBY ORDERED that Plaintiff's Motion to Set Evidentiary Hearing and

Issue Transport Order, shall be, and it is DENIED.

LASTLY, IT IS HEREBY ORDERED that Plaintiff's Motion to Reconsider Order

Denying Motion for Ruling for Rule 60 (B) Motion For Relief; Motion To Vacate; Amended

Petition For Writ Of Habeas Corpus, shall be, and it is DENIED as a reconsideration is not

warranted.
DATED this EE— day of NOVCI‘I’&E& %195291'& day of November, 2020
DISTRICT JUDGE -
209 16B 8146 134B
(Slglyg?ulgfy\%?slfgg%gmmcy \ggltﬁé? 865( r? Bngne
Nevada Bar #001565 9

BY i -,—ud——
RCANE. ISCAN

to:

Chief Deputy District Attorney
Nevada Bar #009592

CERTIFICATE OF SERVICE

I certify that on the day of , 2020, I mailed a copy of the foregoing Order

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.0. BOX 650

LAS VEGAS, NV 89070

BY

C. Garcia
Secretary for the District Attorney’s Office
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 19

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
Service Date: 11/21/2020

Melissa Boudreaux mezama(@clarkcountynv.gov
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. Electronically Filed
12422/2020 -

CLERK OF THE COURT

MM)LJD no |\ FS0RT

SOUTHERN DESERT CORRECTIONAL CITN.
20825 COLD CREEK RD.

P.0. BOX 208 _
INDIAN SPRINGS, NV 890‘19

i'g dhe Bt me:h(‘,\djbtﬁ%rc} (oot o Y 64&:;
o l\(B(Eti‘c kacl\fd . Wi Condy B@d&m _'

&fél\m@ Pf@@l@

F @é&u\(@) case no:A-A-998315- U

v. | _. pepT. NO..__ 19

e g | o

Bm&ah%a_(h - %‘-’2\(‘;’\’ %u\r I’A(c\

- Acedid Qettho “{YD{L L\\ﬁ)r R D oS .
comés Now, Dk 18 2 M. N '{g herein. above respectfully
moves this Honomble Court for an QI ¢ e‘l U U cad OPHHhoN ‘P
l‘ul B ln- L\}M & _ C\} ] _h‘q 6 (X LM .d \h M&S
e 2% yaskee g (EQUILES. ' '

This Motion is made and based upon the accompanying Memorandum of Points and

Authorities,

DATED:this | doyor DECEPORR. 2024 —

L SR

Dc fendant In Prup:.r Personum

RECEIVED
oDEC-7am
CLERK OF THE rCOU‘%T
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1, M_&(&‘E , hereby certify, pursuant to NRCP 5(b), that on this lﬁr

21
3] dayof bm_, 20@, I mailed a frue and correct copy of the foregoing, «
+[Gidogrmé puendt b Nagebe Raicen Stelules Choke 34 .
5| by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 § United State Mail addressed to the following: :
7
8
o
10
11
12
s
15].
16
17} CCFILE
18 P .
19]  DATED: this | dayof Dzl 20D,
" 1 ot ; .
21 SYON0L) ¢
: 22 ' e /n Propria Personam
‘ ‘423 , | .- ‘ Post Office Box 208,8. D8 ;3 ?
24 ; LN.F.QEMA_EMIE_E&IS
25
26
274
28
2
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding M‘l_{)@ﬁtﬁﬂﬂﬂ
 Gudsgrms: puad o 1S Cregro 3L 2700 e 2653

(Title of Document)

f%le,d In District Court Case number A"lq 'q'c?gglb/' li\( |

& ' Does not contain the social security number of any person.
-0OR~
00 .- Contalns the social security number of a person as required by:

A. A spedific state or federal faw, té wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

12-D0-262D

Date

H )Jf‘r’nE

Print Name

o 8E
Title'
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" best of my knowledge and belief, in accordance
—with-NRS 208, 165and28\ .
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Post Office Box 208 S.D.C.C.
Indian Springs, Nevada 89018

DISTRICT COURT
CLARK COUNTY, NEVADA

Janés. L\Q%M

See é? Npids
(Repodaty)

Docket

M S e e v S g St e N

NOTICE OF MOTION
"YOU WILL PLEASE TAKE NOTICE, that

Electronically Filed
12/22/2020

Otz oo

CLERK OF THE COURT

Upsniiee Bepista)
" case o A3-22895 W
Dept No. l i

4

CCFILE

DATED: this | _ day of DECEVDER. 202D

434

will come on for hearing before the above-entitled Court on the

atthe hourof _ o’clock _ .M. InDepartment , of said Court.

day of ,20 .,

RECEWED
DEC - 7 2000
CLERK OF THE COuRT
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Electronically Filed
12/22/2020 10:14 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 19
NOTICE OF HEARING

Please be advised that the Plaintiffs - Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(c¢) for Amended Petition for Writ of
Habeas Corpus in the above-entitled matter is set for hearing as follows:

Date: January 28, 2021
Time: Chambers

Location:
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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Electronically Filed
1/15/2021 1:45 PM
Steven D. Grierson

CLERK OF THE C(wh
DISTRICT COURT &;""A'

CLARK COUNTY, NEVADA
Heokesook
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
Vs. C-16-315718-1
Nevada State of, Defendant(s) Department 3

NOTICE OF DEPARTMENT REASSIGNMENT

NOTICE IS HEREBY GIVEN that the above-entitled action has been reassigned to
Judge Monica Trujillo.

[X] This reassignment is due to: Per Administrative Order 20-25.
ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE
RESET BY THE NEW DEPARTMENT.

Any motions or hearings presently scheduled in the FORMER department will be
heard by the NEW department as set forth below.

Motion to Compel, on 02/01/2021, at 8:30 AM

PLEASE INCLUDE THE NEW DEPARTMENT NUMBER ON ALL FUTURE
FILINGS.

STEVEN D. GRIERSON, CEQ/Clerk of the Court

By: /s/ Heather Kordenbrock
Heather Kordenbrock, Deputy Clerk of the Court

CERTIFICATE OF SERVICE
T hereby certify that this 15th day of January, 2021
The foregoing Notice of Department Reassignment was electronically served to all

registered parties for case number A-19-793315-W.

/s/ Heather Kordenbrock
Heather Kordenbrock, Deputy Clerk of the Court

Case Number: A-19-793315-W
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Electronically Filed
1/27/2021 11:14 AM
Steven D. Grierson

CLERK OF THE CO
RSPN &“ﬁ E-m.—

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff, CASE NO: A-19-793315-W

-VS-

THE STATE OF NEVADA, DEPTNO:  III

Defendant.

STATE’S RESPONSE TO PETITIONER’S MOTION TO COMPEL JUDGMENT
PURSUANT TO NEVADA REVISED STATUTES CHAPTER 34 FRCP RULE 12(C)
FOR AMENDED PETITION FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: FEBRUARY 1, 2021
TIME OF HEARING: 8:30 AM .

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN VANBOSKERCK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in Response to Petitioner’s Motion to
Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief; Motion to
Vacate; Amended Petition for Writ of Habeas Corpus.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
I

WCLARKCOUNTYDA NET\CRMCASE220131340A63\201334063C-RSPN-{JAMES HOWARD HAYES}002.D0CX

Case Number: A-19-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by

way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA™), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

1 understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant

to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.
U

2
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

3
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a resuit of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July &, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive

4
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pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed the instant “Motion to Compel Judgment
Pursuant to Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for
Writ of Habeas Corpus.

ARGUMENT

L NO FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER HAS BEEN
FILED REGARDING PETITIONER’S AMENDED PETITION

As recounted in the State’s Statement of Facts, supra., Petitioner’s Amended Petition
was filed on February 2, 2020. While Petitioner’s panoply of other filings have been
considered — and rejected — since that date, it appears to the State that no Court Order has
issued regarding Petitioner’s Amended Petition itself. Therefore, pursuant to NRS 34.470(2),
the State respectfully submits that Petitioner’s Amended Petition must be “dispose[d] of...as
justice may require.”

As such, the State respectfully requests that this Court consider, and DENY,
Petitioner’s Amended Petition for Writ of Habeas Corpus. See, State’s Response to
Petitioner’s Amended Petition for Writ of Habeas Corpus and Petition: Expeditious Judicial
Examination NRS 34.360-34.830, filed on April 17, 2020.

II. PETITIONER’S RELIANCE UPON THE FEDERAL RULES OF CIVIL
PROCEDURE IS INAPPROPRIATE

In support of his instant Motion, Petitioner cites to Federal Rule of Civil Procedure
12(c). Instant Motion at 1, 3. However, Petitioner’s reliance upon that Rule is improper, as
Nevada law clearly details that even the Nevada Rules of Civil Procedure only apply in the
instant proceedings to the extent that they are not inconsistent with Nevada statutes guiding
habeas proceedings. See, NRS 34.780(1); State v. Powell, 122 Nev. 751, 757, 138 P.3d 453,
457 (2006); Mazzan v. State, 109 Nev. 1067, 1072, 863 P.2d 1035, 1038 (1993). Petitioner

has not offered any rational, much less justification, for his reliance upon the Federal Rule.

5
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III. PETITIONER’S DECISION TO ENTER A GUILTY PLEA RENDERED THE
PRELIMINARY HEARING RESULT IRRELEVANT

Pursuant to Petitioner’s various filings, it appears that Petitioner is simply challenging
his conviction on the grounds that he was not bound over to District Court on the original
charge of Attempt Grand Larceny. See, e.g., Instant Motion at 4:3-15. Petitioner’s singular
argument lacks merit.

The Nevada Supreme Court has explained that objections to the filing of an Amended
Information are waived when they are not asserted in pretrial motions, nor on direct appeal

from conviction. Roseneau v. State, 90 Nev. 161, 521 P.2d 369 (1974); NRS 174.105. A

review of Petitioner’s entry of plea demonstrates that not only did Petitioner fail to object to
the Amended Information (charging Petitioner with Attempt Grand Larceny), but Petitioner
requested that the Court accept that filing, and Petitioner’s guilty plea to the charge contained

therein:

THE COURT: Mr. Hayes, [’ve been handed a copy of an amended
information in this case. Have you received a copy of that?

THE DEFENDANT: Yes sir.
THE COURT: Do you have any objection of it being filed here today?
THE DEFENDANT: No, sir.

THE COURT: ...So how do you plead to the amended information that
charges you with attempt grand larceny that took place on or about the 9th day
of April, 2013 while you’re here in Las Vegas, Clark County, Nevada, where
you willfully and lawfully and feloniously and intentionally deprived the owner
permanently, thereof, by attempting to steal, take or carry away lawful money
of the United States, $650 or greater, owned by a Joshua Jarvis. And you -- by
doing this you were attempting to steal lawful money and an IPhone from Joshua
Jarvis. How do you plead to that?

THE DEFENDANT: Guilty by the way of Alford.

Recorder’s Transcript of Hearing, dated November 7, 2018 (filed September 25, 2019 in Case
No. C-16-315718-1), at 2, 5.

1
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Because Petitioner not only understood the Amended Information, and the charge
contained therein, but further asked the Court to accept the same, he waived any future
challenge to that charge and document. As such, the State respectfully requests that this Court
DENY Petitioner’s Amended Petition in its entirety.

CONCLUSION
Based on the above, and on the State’s Response (filed on April 17, 2020), the State

respectfully requests that this Court issue a Findings of Fact, Conclusions of Law and Order
to DENY Petitioner’s Amended Petition in its entirety.
DATED this 9‘7 day of January, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY %E F\/ for

JONATHAN V 0 RCK
Chief Deputy Digtrict Attorney
Nevada Bar #06

CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of State’s Response To Petitioner’s Motion to Compel

Judgment Pursuant to Nevada Revised Statutes Chapter 34 Frcp Rule 12(C) For Amended
Petition for Writ of Habeas Corpus, was made this 971% day of January, 2021, by Electronic

Filing to:
DEPUTY PUBLIC DEFENDER
pdclerk@clarkcountynv.gov
OWWWU g&’m@
C. Garcia i
Secretary for the District Attorney's Office
cg/L2
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CERTFICATE OF SERVICE, BY MAILING
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day of &M]_]ms_, 202| , I mailed a true and comrect copy of the foregoing, “
2 Croofil Vidramd pueiend 2 80K Cliees 74 -

by placing document i in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

CCFILE

DATED: thist_g._day_of; EM fie m}'_ 202 .

f[:;:ISt Office Box 208,S.D.C.C.

#

in,

Propna Personam
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A G o mmm&im NES dﬁ&&tﬁ&l
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et i Distrct Court Case number A-~18-%83 lgﬁl&( |

E/Does not contain the social security number of any persan.

-OR~-

[1. Contains the soclal security number of a person as required by:

A. A specific state or federal law, té wit:

(State specific law)
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8. For the administration of a public program or for an application
~ for a federal or sate grant.
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2/2/2021 4:34 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 3
NOTICE OF HEARING

Please be advised that the Defendants’ "Reply” Motion to Compel Judgment Pursuant
to Nevada Revised Statutes Chapter 34... FRCP Rule 12(c) for "TAmended Petition for Writ
of Habeas Corpus” in the above-entitled matter is set for hearing as follows:

Date: March 08, 2021
Time: 8:30 AM

Location: RIJC Courtroom 11C
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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