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GRIGSBY e Condeaselt! ™ N 2/4/09
N~ Page t p—4 Page 3
'S I 1 believe we submitted that
2 CASE WD. [246109 @ﬁ/@W / 2 deﬁmtwn I risnl?
3 OEPT. KO. XV Ag 3 MR. TU cht;gcm
4 Di8TRICT COURT ° 4 statcmnt‘ Judgc,
5 CLARY COUNTY, NEYADA s SC K 2
¢ e § siatement. m"ﬁc vfm 1;?‘1“““ It
! 7 wasn't an entire dcfmxtion likg from a larger
: ETATE OF m::' 3 raromren's Tearscairs g dictionary. it vba?; o hide or --
Frainiit. 3 ' 9 ME. ¢ :To piaqq@;t of sight.
e ' o 10 MR. scauzgi "o place out of sight.
TGRS AR SRica ) TWTMA ) THE COURT: Next counsel will recall
2 peterdant. H 12 during the omission portion of cur guilt piase of
1 13 this trial that it was in closing made mention by
" 14 M, Turner that the jury could find guilt of first
15 BEFCRE TAZ KOH DONALO M. MOSLEY. DI9TARICT JUOGE ('_"_'"_"'—115 dcgrcc murdCr by ei{.hﬁr Of two thcorjgs, and i‘
i FEPUESOAY, FESNANY 4. 2009 16 could be 2 combination of the jurors feeling onc
Y 93 3 17 way or the other to the two theorics and if they
1 === |5 were unanimous in finding a theory, then it would
19 APPEARANCES: % 19 be bmdmg
0 Forthe Buete: Mosiscont Discerer hecorney . Emmmm 20 Mr. Schieck preserved the record for
M ot e Detevensc  DAVID M. scHEEOK, R30. f === 2! appeal. Hc expressed it freely at the bench and ]
= CUARK TATRICK, £20. F === n aliowed it to go forward and I had indicated we
s % £ === 23 would supplement the instructions. We didn't get a
™ eported by: cHERYL GARDNER, SPA-RER %z 52 === 2¢ supplement to the instructions into the jury at the
h B pe. 230 EEE? === 25 outset when they did adjourn to confer the Tnatler,
Page 2 Page 4
1 T N, WED. FEBRUARY 4, 3009 1 and we discussed it in chambers after a copy was
2 -000- 2 delivered to my chambers, and 1 felt that the
3 PROCEEDINGS 3 agreement was 1o scnd this in at this time after
4 THE COURT: Case C246709, State of 4 six or eight hours of deliberation. 1t might put a
. Nevada versus Dennis Mare Grigsby, Let the record 5 little undue emphasis. It might be unfair so ]
§ reflect the presence of the defendant and his 6 have it in my hand, It will be the next Court's
7 counsel, Mr. Schieck and Mr. Patrick. Mr. Tomsheck | 7 exhibit, but we did not give this over 1o the jury,
8 could not be with us this afternoon. His wife just 8 I'm prepared to listen to arguments.
9 gave birth. ‘ 9 MR. TURNER: Judge, the Court stated
10 We are in the absence of the jury for 10 it correctly, I think the State argued what s
1 the record to take care of some housckecping 11 approprigtc under the law, Obviously there
12 matters. At the outset I'd like to make it known 12 wouldn't be any prejudice to the defendant because
12 on the record that we did receive a question from 13 that is the current state of the law. In torms of
14 the foreman of the jury. | can'tzead his writing 14 giving the instruction to the jury in lightof
15 here very well, 15 Mr. Schieck not wanting that given to the jury, the
16 Let the record reflect we'H make it a 16 State understands his reasons for that. We did not
17 Court's exhibit. ) ¢an't read the signature. The 17 obiject to the fact that it was not given to them,
18§ question 18 Can we have the definition by the Court 18 THE COURT: Qkay. Mr. Schicck,
19 of the term, quote, concealment, unguote, according 15 MR. SCHIECK: 1believe that's a
20 10 instruction 10, signed the jury, and counse] and 20 correct statement, Your Honor. The State had a
21 1 went over that and we indicated that we would 21 Power Point slide that presented language to ths
22 send a letter and give the Webster's dictionary 22 effect that the jury did not have to be unanimous
23 version of the definition of concealment, and 1 23 as to their theory of first degree murder at which
24 have a copy of that letter in the computer which 24 point we objected and approached the bench the
25 will be marked Court’s exhibit next in order, 25 record will show,

' 'ILLEGAL TO COPY PURSUANT TO STATUTE =~
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now our objection to that instruction as basically

doing away with the requirement that a jury be

unanimous and pick and choose liability in order to

convict someone of a first degree murder charge

when there are more than one theory presented.
We would request the objection

t6 preserved on the record, and we did object timely

17 when the State argued it to the jury and that the

18 jury did not receive an instruction they took back

19 in the jury room with that language in it.

0 THE COURT: Okay. I'll not mention

21 the failure 10 incorporate this additional

22 instruction. It was merely an oversight, There

23 was no intent I don't think, and I would point out

24 that I think the status of the law in Nevada is

25 that these alternate considerations can be

-

1
14
15

(%%

GRIGSBY I Condenselt!™ ~\
~ Page 5 e Page 7
P At the bench we did object 10 them 1 THE COURT: Yes.
| 2 arguing that on the basis that there was no jury 2 MR. TURNER: And ! provided a copy to
3 instruction 1o that effect and although we did 3 counsel.
3 concede that if an instruction had been offered 4 THE COURT: Mr, Schicck.
s that the Court probably would have allowed that 5 MR. SCHIECK: Yes, Your Honor,
& instruction under the casc of Shad (phonetic) 6 There's a umber of things prior 1¢ the commencement
7 versus Arizona, but if thoy had offered it when we 7 of the case when it was discussed and argued or put
% settled jury instructions, we would have objected 8 on the record here in court that the motions were
¢ to it at that time and are putting on the record 9 going 1o be scvered, the second count being severed

10 from the first, we voiced our objection and

1t continued te voice our objection to the same jury
12 that has heard a first degree murder trial whatever
13 their verdict is conceming Mr. Grigsby having

14 heard that trial and the information in that trial

15 and the decisions and evidence that the defense

16 chose to either present or not present in that

17 trial.

18 To have the same jury hear a second

19 trial in essence a very mini-trial on the issue of
20 the ex-felon in possession we feel is unfair to the
21 defendant and he's prejudiced by the jury having
22 heard all the other facts on the other case and

23 would argue that the precedure that should be

24 followed in the State of Nevada is that a separate
25 jury would have to make a decision on the severed

Page 6

1 considered, these alternate theorigs so that's why
2 1 allowed 1t to go forward.
3 Anything else?
4 MR. TURNER: Judge, the Court - in
5 the event we gel a guilty verdict, it's the State's
6 intention 1o proceed on the ex-felon. 1know it's
7 a little premature. | want to present &n
8 instruction for that particular count,
9 If we get o guilty verdict, it’s my
intention to file an amended Information which )
11 have as weil. Judge, in that amended Information,
the original Information had a number of felony
convictions. 1just want the Court to know I've
instructed al} felonies we don't have a judgment of
conviction for so the only one i3 one | intend to
mark and admit as an cxhibit,

THE COURT: Is that a Nevada
‘conviction?

MR. TURNER: It is actually, Your
Honor, a conviction out of Los Angeles, California.

THE COURT: Okay. And you'll make an
offer to file an amended Information at the

13
14
I3
16
17
11
19
20
2]

Page 8

t count such as this.

2 MR. TURNER: Your Honor, the Nevada

3 Supreme Court has ruled that these counts need to
4 be severed not a5 a result of the fact that how

5 they're srising from different facts but just by

6 the fact if the jury were to hear that during the

7 guilt phase of the underlying offense, they might

8 be prejudiced. Once there is a finding of puilt

9 bevond a reasonable doubt, we no longer have that
10 issue.
11 The ex-felon count that we have we're

12 alleging that the possession dircetly resulied in

13 his possession and vse of the gun in the murder
14 itself. These jurors are in the best position to
15 make that determination, and I believe the Supreme
16 Court even supgested bifurcation as a2 means to do
17 that and I think it would be an incredible waste of
18 the Court's resources to have to impanel a whole
19 rew jury 1o hear basically the same facts that this
20 jury has already heard.

25 THE COURT: Iagree on the ¢x-felon in

22 possession of a firewrm will be held in conjunction

22

23 appropriate time. Do you have an instruction? 23 with the underlying offense. Anything else outside
p2) MR. TURNER? Ido, our Honor. May I 24 the presence of the jury?

25 approach? 25 ‘MR. TURNER: No, Your Honor.

LLEGAL-TO COPY PURSUANT TO STATUTE
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~ Page 9 A4 Rage 11
= MR. SCHIECK: Your Honor, we are -- is 1 THE CLERK: Michael Monensen,
2 it the intention of the Court to proceed directly 2 JUROR NO. I: Here,
3 into subspquent proceedings then? 3 THE CLERK: William Fisher,
4 THE COURT: It would be. 4 JURCR NO. 2: Here.
5 MR. SCHIECK: We would be putting on 5 THE CLERK: Kathryn Gegen.
6 the record now our objection to the judgement of 6 JURDR NO. 3: Here.
7 conviction as being sufficient in order to convict 7 THE CLERK: Spencer Swan.
& Mr. Grisby of the crime of ex-felon in possession, g JUROR MO. 4: Here.
9 Although it is a certified document that would be 9 THE CLERK: Gary Baier.
10 admissible, there's no indigation or reliability as 10 JUROR NO. 5: Here,
11 to who this Dennis Mare Grisby is, whether or not 1 THE CLERK: Alesha Howell,
12 it's the same person that is on trial in this 12 JUROR NQ, 6: Here.
i3 courtroom. 13 THE CLERK: Guadalupe Aguirre.
14 There's no fingerprints. There's no 14 JUROR NO.7: Here.
15 proof. There's no other information that's going kS THE CLERK: Marvin D. Engels.
16 to be presented to this jury and as » matier of law 16 JUROR NO. 8 Here,
17 we would ask the Count to find it is not sufficient 17 THE CLERX: Paul Hunt.
18 1o proceed to the jury on that issue. 18 JUROR NO. 9: Here.
19 MR. TURNER: Well, Judge, I think the 19 THE CLERK: John Junio.
20 case law is clear the judgment of convictions are 20 JUROR NO. 10: Here,
21 inhcrently reliable unless they can show some basis 2 THE CLERK: Rebecca Sudberry,
22 that there's something about it from the document 22 JUROR NO. t1: Herg.
13 that you would need additional indicia of 23 THE CLERK: Fatima Perry.
24 yeliability to show that it's the defendant. 24 JUROR NO. 12: Here.
15 That's why we use them in habitual criminal cases 25 THE COURT: Mr. Mortensen, vou are the
Page 10 Page 12
1 and everything cisc. They're determined inherently I foreman of the jury.
2 rcliable. 2 JUROR NO. I: Yes.
3 THE COURT: We do usc certified copies 3 THE COURT: Has the jury reached a
4 routincly, 1 would like to point out if it turns 4 verdict in this matter?
5 out now or in the midst ¢of the proceedings or after 5 JUROR NO. I Ye¢s, it has.
6 the proceedings if it turns out we were utilizing a 6 THE COURT: Hand it, pleas, 1o the
7 document that was falsc or in error, the Court 7 bailiff,
¢ would hewr arguments to sct aside the conviction so 8 Ms. Clork, will you read aloud the
9 the remedy will be in that matter if that's 9 verdict and inquire of the jury is this in fact
10 required.  Very good. Mr. Bailiff, bring in the 10 their verdict. .
11 jury. ] THE CLERK; District Court, Clar]
12 {Whereupon the jury 12 County, Nevada, the State of Nevada versus Dennis
13 entered the courtroom 13 Marc Grigsby, defendant, Case No, C246709,
14 at 2:45 p.m. and the 15 Department Ne. XIv, Verdiet, We, the jury in the -
15 following proceedings 15 above entitled case, find the defendant as
16 took place.) 16 follows: Count 1: Murder with use of a deadly
17 THE COURT: Ms. Clerk, will you call 17 weapon, guilty of first degree murder with use of a
i3 the tolc of the jury and while she's doing that, 18 deadly weapon, dated this 2nd day of February,
t9 counsel, could ! sce you here at the bench. 19 2009,
20 {Whereupon, counsel approached 20 Ladics and gentlemen, is this how the
21 the bench, and after a 2t jury has held so say you one, so say you all.
2 discussion outside the hearing 2 THE COURT: Does the defense wish to
23 of the court reporter, the 23 havethe jury polled?
24 following procecedings took 24 MR. SCHIECK: Yes, Your Honor,
25 place:} 28 THE COURT: Michae! Mortensen, is this
"ILLEGAL TO COPY PURSUANT TOSTATUTE ~~ - ~ = oo mem = Pape @ Page 121

16




GRIGSBY N\ Condenselt!™ -~ 2/4/09
Ay

. Page 13 ~ Page 15
1 your verdict as read? 1 clerk, Case No. C246709, Department Ne. X1V,
2 JUROR NO. ): Yes. 2 second amended Information, County of Clark, David
3 THE CLERK: William Fisher, is this 3 Roger, district attorney, within and for the County
4 your verdict as read? 4 of Clark, State of Nevada, in the name and by the
5 JURCR NO. 2 Yes, s authority of the State of Ngvada informs the
6 THE CLERK: Kathryn Gegen, is this § Court:
7 your verdict as read? 7 That Dernis Mare Grigsby, the
B3 JUROR NO. 3; Yes. 8 defendant above named, having commitied the crime
9 THE CLERK: Gary Baier, is this your 9 of murder with use of a deadly weapon (felony - NRS
10 verdiet ag read? 10 200,010, 2007030, 193.165) on or about the Znd day
l JUROR NO. S: Yes. 11 of April 2008 within the County of Clark, State of
12 THE CLERK: Alesha Howell, is this 12 Nevada, contrary to the form, force and effect of
13 your verdict as read? 13 statutes in such cases made and provided and
14 JURCR NO. é: Yes. t4 against the peace and dignity of the State of
15 THE CLERK: Guadalupe Aguirre, is this 15 Nevada,
16 your verdict as read? 16 Count 1 - murder with use of a deadly
17 JUROR NO. 7: Yes. 17 weapon,
18 THE CLERK: Marvin Engels, is this 18 Did then and there wilfully,
19 your verdiet as read? 19 unlawfully, feloniously and without authority of
0 JUROR NO. 8 Yes. 20 law, and with malice aforcthought kill Anthony
21 THE CLERK: John Junio, is this your 21 Davis, a human being, by the said defendant
22 verdict as read? 22 shooting at and into the body and/for head of said
z JUROR NO. 10: I is. 23 Anthony Davis with 2 deadly weapon, to-wit: A
24 THE CLERK: Rebecca Sudberry, is this 24 firearm; said killing having been; (1) willful,
25 your verdict as read? 25 deliberate, and premeditated, and/or (2} committed
Page 14 Page 16
1 FUROR NC. 11: Yes, I by defendani Jying in wait to commit the killing.
2 THE CLERK: Fatima Perry, is this your 2 Count 2 - possession of firearm by
3 verdict as read? 3 ex-felon.
4 JUROR NO. 12: Yes. 4 Did then and there wilfully,
5 THE COURT; The jurors all answercd in $ unlawfully, and feloniously own or have in his
¢ the affirmative. Very well, It will be recorded 6 possession or under his control a weapan, to-wit: a
7 in the minutzs of the Court, 7 .25 caliber handgun, the said defendant being an
] Mr. Tumer, do you have an amended 8 ex-felon having in 2000 been convicted of
9 Information to file? 9 possession of marijuana for the purpose of sale, a
10 MR. TURNER: Ido, Your Honor, i'd 10 felony under the laws of the State of California,
11 ask leave of the Court to file a second amended 11 David Roger, district attorney, by Robert B.
12 Information. 12 Turnet, chief deputy district attorney, 1o which
13 THE COURT: Very good. No objection [ 13 the defendant bas entered 2 plea of rot guilty.
15 take it, 14 .
15 MR. SCHIECK: Other than previously 1s ‘THE COURT: Very well. Mr. Turner, do
16 stated, Your Honor. 16 you have items to submit?
17 THE COURT: The Court will receive the 17 MR. TURNER: 1do, Your Honor, The
18 amended Information. The clerk will read aloud the 12 State would ask to spproach the clerk and give my
19 sccond amended Information. 19 next piece of evidence marked next in order.
20 Ladies and gentlernen, there's some 20 Judge, at this time the State would admit to move
21 edditional business w¢ have to conduct before we go 21 State's proposed Exhibit 157 which is a cenified
22 into the penalty phasc by way of cxplanation. 22 copy of a felony conviction out of the State of
23 THE CLERK: Filed in open count 23 ‘California for Dennis Marc Grigsby for the felony
2¢ February 4, 2009, Edward Friedland, Clerk of the 24 count of possession of marijuana for the purpose of
25 Court by Linda Skinner, deputy district court 25 sale. ’
. - ILLEGAL TO GORPY-PURSUANT TOSTATUTE.. .. . .- .. .~ ....... .Page13:-Pagel$
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1~ THE COURT: Mr. Schieck, Mr. Patrick, 1 necessary elements of the offense.
other than the objection stated, is there any 2 So at this juncture the bailiff will

2
3 objection to the submission of this evidence?

4 MR, SCHIECK; None other than as

5 previously stated, Your Honor, a3 to the voracity

6 of the document as to the identity.

7 THE COURT: Very good then. The Court

3 will receive the document.

9 MR. TURNER; Your Honor, the State hag

10 no Further evidence to present.

1 THE COURT: Al right. Defense

12 counsel have any eomments?

13 MR. SCHIECK: We have no cvidence to

14 present on that issug, Your Honor.

15 THE COURT: Very well then. Closing

16 remarks?

17 MR. TURNER: Yes. Briefly, Your

18 Honor, ladies and gentlemen, the State has filed

19 with the Court an amended Information adding an

20 additional count, ex-felon in possession of a

21 fircarm. You've already made a determination about
22 the defendant’s guilt.

23 The defendant was in posscssion of a

24 .25 caliber handgun when he committed the murder of
25 the victim in this case, Anthony Davis. We now ask

3 escort you, Jadies and gentlemen, to the jury room
4 and resime your deliberations on this issue only |
5 and resume your deliberations.

6 MR. TURNER: Your Honor, may we
7 approach?
8 {Whereupon, counscl approached
o the bench, and after a

10 discussion ontside the hearing

¥ ‘of the court reporter, the

12 following proceedings took

13 place:)

L] {Whereupon, the jury

15 retired fromi the courrcom

16 at 2:53 p.m. and entered

i? again at 3:11 p.m, ang the

18 following proceedings took

19 place:)

20 THE COURT: C246709, State of Nevada

21 versus Dennis Marc Grigsby. Let the record reflect
22 the presence of the defendant with his counsel, Mr.
1 Schieck and Mr. Petrick; Mr. Turner for the State.
24 Will counse] stipulate the jury is present?

25 MR. TURNER: Yes, Your Honor,

~

Page 18

I you 1o return a verdict for possession of that
2 fircarm for the felony defense you will have with
3 you possession of marijuana with the purpose of
4 sclling that marijuana,
5 THE COURT: Thank you, Mr. Turner.
Any respense?

MR. SCHIECK: We would wavc any
closing argument, Your Honor.

THE COURT: Mr. Schicck, the Court's
10 intgntion would be 10 send an instruction in with
11 the jury. Do you have any objections 1o the form
of the instruction that you have been apprised of?

M ope ~a h

12
13 MR, SCHIECK: Not to the form of the
14 instruction, Your Honor,

15 THE COURT: QOkay. Ladies and

16 gentlemen, § will read you the following

17 instructon. A person who has been convicted of a
18 felony in this or any other state or in any

19 political subdivision thercof or of a felony in

20 violation of the laws of the United States of

21 Amcrica unless he has received a pardon and the
22 pardon does not restrict his right to bear arms

23 shall not own or have in his possession or under
24 his control any firearm neither the concealment of
25 the firearm or the carrying of the weapon are

114 Marc Grigsby, as follows: Count 2, possession of

Page 20
1 MR. $CHIECK: Yes, Your Honor.
2 THE COURT: Mr, Mortensen, has the
3 jury reached a verdict on this additional {ssue?
4 JURQOR NO. 1; Yes, we have.
5 THE COURT: Please hand it to the
6 bailiff.
7 Ms. Clerk, read aloud the verdict if
& you would and inquire of the jury if it's their
9 verdict.
10 THE CLERK: Staic of Nevada versus
11 Dennis Marc Grigsby, defendant, Case No, C246709,
12 Departiment No. X1V, Verdict, We, the jury in the
13 above ontitled action find the defendant, Dennis

15 a firearm by ex-felon, guilty of possession of
16 firearm by ex-felon dated this 4th day of February,
17 2009, Micheel Mortensen, foreman.

18 Ladies and gentlemen, is this your

15 verdict as read? So say you one, 5o say you all.
20 JURORS: Yes.

21 THE COURT: Does counsel wish 1o have
22 the jurors polled?

23 MR, SCHIECK: No, Your Honor.

24 MR. TURNER: No, Your Honor.

25 THE COURT: The verdict will be

TLLEGAL TO COPY-PURSUANT TO STATUTE -~~~ — -~ -~ .-
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1 Yecosded in e minuies of the Count. Coussel, we AFFIRMATION

7 just discussed previously the possibility of
3 tomorrow afternoon 23 the time we begin the peanly

1 4 phase of this proceeding. 1s that goisg o be-

s fing, 1:307
8 MR TURNER: Y28,
7 MR, SCHIBECK: Anything cisc at this
§ Junciue?
|2 MR, SCHIECK: No, Your Honor,
3] MR. TURNER: Mo, Your Honor,
i1 THE COURT: Ladies and gontlemen, we

12 will adjourn at this junchure and have you return
13 at 1730 tomormaw.

i4 During this recess, §t i yowr duty

15 not i Lonverse among yoursslves or with anyone
1% cisc on any subject sonnecied with the glalor fo
17 read, waich or lision o any repori of oF

18 commeniary on the irial by any person connested
19 with the yrial or by any mediam of information,
20 including, without limitation, newspapes,

21 television, 7adio, and the inisrnst, and you am

22 1ot fo form of expisss an opinion on any subject
73 conngoied with this case untl it 3 finally

74 submitted 1o you, under instuciions by me.

25 Now, It me make something clear,

Purspant 1¢ MRS 239B.030

B W B we

5  The undersigned doss hereby affivm that the

§ proceding transoript of wial filed in district

7 court case Mo, T2487098 does not coniain the social
8 security number of any person,

E
10
|
12
13

14 Dated this 141k day of Augysy, 20132,

135 :
15

1 ﬁéz@,%é ﬁmmﬂ
18

19 Cheryl Gardner, OUR 230, RPR, BMR

20

21

EY)

23

29

23

Page 22
I Part of this matter has besn resolved yet vou are
7 10t to discuss thet or any othey part uati] the
3 Final resolution of the maiter 5o the same thing
4 applies, Just don't speak io anybody. We'll see
5 you back ‘omerrow at 1:30. Court’s adjpurned,
$ {Whereupon ihe procsedings
7 adjourned at 3:34 pom.)
8
3

Page 24
1 REPQRTER'S CERTIFHIATE
3 STAYE OF MEVADA % N
3 COUNTY OF CLARK 3
[ 1, i:h@?}’} {ardnar, RMR-RPR, DOR 230,
5 do hereby oartify that § took down in Siensiype all
§ of the procsedings had in the beforesniitied
7 rasiter &t the Ume and place indicated and that
3 thereafizr said shorthand notes weds transoribed
¢ into typewtiting by e and that the foregoing
i0 transcript congtitules a full, wue, snd accorate

16

i1 11 rzcorg of the proceedings had.

12 i2 TH WITHESS WHERIGF, | have hereunic

13 12 set my hand and affixed my official seal of office

4 14 in the Coungy of Ulark, State of Nevada, this 14th
15 15 day of Angust, 20§2,

15 15

17 17

12 18 i
. 39 gg«%ﬁu
0 20 4

31 21 CHERVL GARDNER, RBIR-RPR, CCR 230

%3 2

23 )

24 24

23 5
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VER FILED IN OPEN COURT

" EB@JAF&E% F?%SE@L%?%Q
CLERK OF THE CrRUAT

DISTRICT COURY gﬁ;@%ﬂﬁﬁgﬁ BERUTY

CLARE COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, CASEND: e4saasl % 709

-vs- DEPT NG X1V
DENNIS MARC GRIGERY,

efendani,

T S S e

VERDICT
We, the jury in the above entitled case, find the Defendant DENNIS MARC
GRIGERY, us follows:

COUNT | - MURDER WiTH USE OF A DEADLY WEAPON

(pleuse chech the approprisie bog, sefer? only ong}
B{Gaiéiy of First Degren dMurder With Use O7 A Deadly Weapon
E Guilty of Tirst Degree Murder
{:j Guilty of Sccond Degree Murder With Use Of A Deadly Weapon
E Guilty of Second Diegres Murder
{j Mot Guilty

DATER this Q day of February, 2009
,; :
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-~ CERTFICATE OF SERVICE BY MAILING
L I)EE!N&' HEES g;r‘\%é}b’ ,herebycemfy pursuanttoNRCPS(b) that on this . \5

| day of D { 201b I mailed a true and correct copy of the foregomg, ?&\**\ SIAN

| by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepeid,
| addressed as follows: .

L]
g e

)\lwic\q Aﬁmwr QW%\
AT LN lens;_Ay_t_‘,_.Sﬁuo

DATED: this | S _day of Sg@rm\a«ec 2028,

I\Ow
‘ [

()

JE ‘meg ¢ /InPro onam
Post Office box 650 [EDSP] [ Pes Se

IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding

QQ‘Y&\O Lo Wi LA\_ @‘2’ ‘t&ﬂ&t@& CDK"?%M

(Title of Document)

filed in District Court Case number b%@ 1{"% L7170 ‘%

{/ Does pot contain the social security number of any DErson,

=835

d Contains the soclal securlty number of & person as requirad by:

A, A soecific state or federal law, to Wit

{State spedific law)
=g:‘r‘=

8. For the administration of 3 public program or for an apolication '
for 3 federal or staie grant.

D W a 15 sz

Shgnature i Dato

bm@ Hasc mip NI

Print Name

@ré—ww @{ Q 3%

Tiile
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AFFIRMATION
Pursuant to NRS 2398.030

{ §
The undersigned does hereby affirm that the preceding Mtg{\f (\TaN

‘Dbf A@Qhwﬁ\wzw 5Q R&bﬁ’&j CD@‘M GE'M‘{,\

Title of Document)

filed in District Court Case number b% C ?\L{E;j D C(

E?/ Does not contain the social security number of any person.

-OR-

i} Contains the social security number of a person as requ'ired by:

A. A specific state or federal law, to wit:

(State specific law)
—O ru

B. For the administration of a public program or for an application '
for a federal or state grant.

bmm M Oi{ 1y /iw(b

Sagnature Datd

\evw\ﬁ Macc 6(\5\6\0\( DA

Print Name

etk omse Ve 3%:/

Title
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Electronically File
01/05/2021 ;09 P

CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK COUNTY, NEVADA
)
Dennis Marc Grigsby,
Petitioner, Case No: A-20-821932-W
Department 25
Vs
Calvin Johnson, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
September 25, 2020. The Court has reviewed the Petition and has determined that a response would
assist the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty,
and good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the 24th day of March ,20_21 , at the hour of

. p.m.
3:00 w'chock for further proceedings.

Dated this 5th day of January, 2021

g@iﬁgbﬂz(

District Court Judge
FE9 78A 2037 497F
Kathleen E. Delaney
District Court Judge
-1-
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CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA
Dennis Grigsby, Plaintiff{s) CASE NO: A-20-821932-W
VS. DEPT. NO. Department 25

Calvin Johnson, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 1/6/2021

Dennis Grigsby #1033640

P.O. Box 650
Indian Springs, NV, 89070
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CLERK OF THE COURT

Denn'is ("1\16.5‘0\1 1833640

2.0, Box bSOTH D.3, ?“l
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Electronically Filed
4/30/2021 12:49 PM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I""""""""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA

DENNIS MARC GRIGSBY,
#1813660
Petitioner, CASENO: A-20-821932-W
-Vs- 08C246709
THE STATE OF NEVADA, DEPTNO: XXV
Respondent.

STATE’S RESPONSE TO PETITIONER’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION), MOTION FOR APPOINTMENT OF COUNSEL,
REQUEST FOR EVIDENTIARY HEARING AND STATE’S MOTION TO DISMISS
PURSUANT TO LACHES

DATE OF HEARING: JUNE 16, 2021
TIME OF HEARING: 9:00AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petitioner’s Petition for
Writ of Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

//
/
/

WCLARKCOUNTYDA NETV\CRMCASE212008119949\200819949C-RSPN-(DENNIS MARC GRIGSBY)-001.DOCX

Case Number: A-20-821932-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On August 11, 2008, Dennis Marc Grigsby (hereinafter “Petitioner”) was charged by
way of Information with one count of Murder with Use of a Deadly Weapon and one count of
Possession of a Firearm by Ex-Felon. On January 26, 2009, prior to the commencement of
trial, the State filed an Amended Information wherein it removed the charge of Possession of
a Firecarm by a Felon. Petitioner’s jury trial commenced on January 26, 2009. On February 4,
2009, the jury found Petitioner guilty of First Degree Murder with Use of a Deadly Weapon.
Immediately following the jury’s verdict, the State filed a Second Amended Information
wherein it again charged Petitioner with Possession of a Firearm by Ex-Felon.! The jury
reconvened and found Petitioner guilty of Possession of Firearm by Ex-Felon. At the penalty
phase on February 5, 2009, the jury set Petitioner’s penalty as Life in prison without the
possibility of parole.

On March 19, 2009, the Court sentenced Petitioner as follows: pursuant to the jury
verdict, to Life without the possibility of parole for the charge of First Degree Murder with A
Deadly Weapon, with a consecutive term of sixty {60) to two-hundred forty (240) months in
the Nevada Department of Corrections (hereinafter “NDC”) for the deadly weapon
enhancement. On the charge of Possession of Firearm by Ex-Felon, Petitioner was sentenced
to sixteen (16) to seventy-two (72) months in the NDC, to run concurrent to his sentence on
the murder charge. The Judgment of Conviction was filed on April 6, 2009,

On April 14, 2009, Petitioner filed a Notice of Appeal. On September 14, 2011, the
Nevada Supreme Court affirmed the Judgment of Conviction, and Remittitur issued October
10, 2011.

On January 20, 2012, Petitioner filed three (3) documents: a Proper Person Petition for
Writ of Habeas Corpus; a Motion for Leave to Proceed in Forma Pauperis; and a Motion for
the Appointment of Counsel and Request for Evidentiary Hearing. On March 7, 2012, the
State filed a Response to Petitioner’s Petition. On March 12, 2012, the Court granted

' The Second Amended Information reflects both counts as follows: COUNT 1 — Murder with Use of a Deadly Weapon (Felony — NRS
200.010, 200.030, 193.165) and COUNT 2 — Possession of a Firearm by Ex-Felon (Felony — NRS 202.360).

2
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Petitioner’s Motion to Appoint Counsel. Karen Connelly, Esq. confirmed as Petitioner’s first
counsel on March 21, 2012. Less than one month later, on April 18, 2012, Ms. Connelly
withdrew as counsel and Terrence Jackson, Esq. confirmed as Petitioner’s second counsel. On
November 29, 2012, Petitioner, through Mr. Jackson, filed a Supplement to his Petition. The
State filed a Response on February 6, 2013. Petitioner filed a Reply on March 5, 2013.

On January 2, 2013, Petitioner filed a Pro Per Motion to Dismiss Counsel. The State
filed an Opposition on January 18, 2013. On January 28, 2013, Petitioner’s Motion was
denied. On March 8, 2013, Petitioner filed a second Motion to Dismiss Counsel. On March
11, 2013, Mr. Jackson joined in Petitioner’s motion, citing irreconcilable differences. The
State took no position on these motions. On April 1, 2013, the court granted the motion.

On April 2, 2013, Petitioner filed a First Amended Proper Person Petition for Writ of
Habeas Corpus. On April 11, 2013, he filed a Supplemental Points and Authorities in Support
of First Amended Pro Per Petition for Writ of Habeas Corpus. On April 24, 2013, he filed a
Second Amended Pro Per Petition for Writ of Habeas Corpus. The State filed a Response on
May 7,2013. On May 15, 2013, the district court granted Petitioner’ request for an Evidentiary
Hearing regarding his Petition and set an Evidentiary Hearing for August 16, 2013.

On May 20, 2013, Petitioner filed a document entitled Motion to Appoint Counsel Upon
Grant of an Evidentiary Hearing. On June 4, 2013, the State filed a Response. On June 10,
2013, the Court granted Petitioner’s motion but noted that he previously had counsel and
requested that his previous counsel withdraw. On June 17, 2013, Carmine Colucci, Esq.
confirmed as counsel. However, due to a conflict between Petitioner and Mr. Colucci, Tom
Ericsson, Esq. subsequently confirmed as Petitioner’s third counsel on June 26, 2013. On June
26, 2013, the State requested that Petitioner file a superseding brief to encompass all of the
issues due to the numerous supplemental briefs filed in the instant case. At a status check on
August 7, 2013, the Evidentiary Hearing set for August 16, 2013 was vacated as defense
counsel needed additional time.

On December 11, 2013, Brent Bryson, Esq. filed a Motion to Associate Counsel,

secking to allow Chandler Parker, Esq. to practice pro hac vice for purposes of assisting

3
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Petitioner with his Petition. On February 6, 2014, a Stipulation to Continue Supplemental
Briefing Schedule and Argument was filed delineating a new briefing schedule. The
Evidentiary Hearing was subsequently reset for September 10, 2014, Despite having counsel,
on February 13, 2014, Petitioner filed, in proper person, his Third Amended Petition for Writ
of Habeas Corpus for Post-Conviction Relief and a separate document consisting of Exhibits
in support of his Third Amended Pro Per Petition for Writ of Habeas Corpus for Post-
Conviction Relief. On the same date, Petitioner filed a proper person Motion to Withdraw
Counsel of Record, seeking the withdrawal of his third counsel, Mr. Ericsson. On March 5,
2014, Petitioner filed a document entitled Judicial Notice and Supplement to Supplemental
Exhibits in Support of Third Amended Pro Per Petition for Writ of Habeas Corpus.

On March 10, 2014, at the hearing on Petitioner’s Motion to Withdraw Counsel of
Record, Mr. Ericsson represented that he had previously been contacted by an attorney in
California who had been hired to represent Petitioner. Accordingly, Petitioner’s Motion to
Withdraw Counsel of Record was granted and Mr. Bryson’s Motion to Associate Counsel was
set for March 24, 2014.2 On March 24, 2014, the Motion to Associate Counsel was granted,
and Petitioner received his fourth counsel.

Again, despite having counsel, on March 27, 2014, Petitioner filed a proper person
document entitled Supplemental Points and Authorities in Support of Third Amended Pro Per
Petition for Writ of Habeas Corpus. On April 2, 2014, Mr. Bryson filed a Motion to Withdraw
as Local Counsel of Record in which Mr. Bryson represented that Petitioner had terminated
Mr. Chandler’s representation. On April 7, 2013, Mr. Bryson’s motion was granted and
Dayvid Figler, Esq. confirmed as Petitioner’s fifth counsel.

Though he had counsel, on April 17, 2014, Petitioner filed a document entitled Judicial Notice
in Support of Third Amended Pro Per Petition for Writ of Habeas Corpus for Post-Conviction.

On May 13, 2014, Pectitioner filed a Motion to Withdraw Counsel of Record and
Proceed in Proper Person. On May 30, 2014, the State filed its Response. The State took no

2 On March 27, 2014, Defendant filed a Motion to Withdraw Counsel (Second Request) again secking the withdrawal of Mr. Ericcson.
This motion was later vacated as moot.

4
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position as to Petitioner’s motion but in the event the Court was inclined to grant his motion,
the State requested that the Court conduct a Faretta® canvass. On June 4, 2014, a hearing was
held on Petitioner’s motion. Petitioner and his counsel Mr. Figler were present at the hearing.
Following statements by counsel and a colloquy with Petitioner, his Motion to Withdraw
Counsel of Record and Proceed in Proper Person was denied.

On July 11, 2014, Petitioner filed a Motion to Self-Represent with Stand-by Counsel.
The State filed its Opposition on July 30, 2014. On August 6, 2014, Petitioner informed the
Court that he wished to represent himself. He also informed the Court that he was prepared to
continu¢ with preparing a superseding petition to replace the numerous prior petitions,
supplements, and amended petitions. The Court granted his motion in part, allowing Petitioner
to represent himself, but declining to appoint a sixth counsel as stand-by counsel.

On December 3, 2014, Petitioner filed his Superseding Post-Conviction Proper Person
Petition for Writ of Habeas Corpus and a document entitled “Judicial Notice of Reporter’s
Transcript’s and Exhibit’s in Support of Superseding Pro Per Petition for Writ of Habeas
Corpus.” On March 4, 2015, the State responded to the Petitioner’s Proper Person Petition for
Writ of Habeas Corpus. Petitioner then filed a Reply to the State’s Response on April 6, 2015.
On May 27, 2015, this Court denied both Petitioner’s Proper Person Petition for Writ of
Habeas Corpus and his Reply. The Findings of Fact, Conclusions of Law and Order was
entered on July 30, 2015,

Petitioner filed a Notice of Appeal on September 8, 2015. On June 17, 2016, the
Judgment of Conviction was affirmed and Remittitur issued on October 19, 2016.

On August 20, 2015, Petitioner filed a pro per Motion for Reconsideration. The State
filed its Response on September 25, 2015. Petitioner filed a Reply to the State’s Response on
October 20, 2015. On February 10, 2016, this Court granted Petitioner’s Motion and set the
matter for Evidentiary Hearing on Grounds 1-4 of the Superseding Petition, despite this
Court’s previous Findings of Fact, Conclusions of Law and Order, and the pending appeal

which divested the district court of jurisdiction.

3422 U8, 806,95 8. Ct. 2525 (1975).
5
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On February 22, 2016, Defendant filed a Motion for Appointment of Evidentiary
Hearing Counsel. The State filed its Opposition on March 7, 2016. On March 14, 2016, the
Court denied Petitioner’s motion. The Order Denying Petitioner’s Motion for Appointment
of Evidentiary Hearing Counsel was filed on April 22, 2016.

On May 13, 2016, Jonathan MacArthur, Esq. made a special appearance on behalf of
Pctitioner, who indicated a desire to retain Mr, MacArthur, Mr, MacArthur advised he was not
prepared to go forward on that date due to scheduling conflicts and requested the matter be
continued. The Court granted his request to continue the Evidentiary Hearing. On July 21,
2016, the Court had received the June 17, 2016 Order of Affirmance from the Nevada Supreme
Court affirming its July 30, 2015 Findings of Fact, Conclusions of Law and Order. The Court
found that it did not have jurisdiction after the appeal was filed, the Nevada Supreme Court
was never divested of its jurisdiction, and the Court was precluded from proceeding at this
time. The Court took the matter off calendar as moot. On January 24, 2017, Petitioner filed a
Motion to Withdraw Counsel Jonathan MacArthur, Esq. which was granted on February 27,
2017.

On September 25, 2020, Petitioner filed the instant second Petition for Writ of Habeas
Corpus (hereinafter “Second Petition™), Motion for Appointment of Counsel and Request for
Evidentiary Hearing. The State’s response now follows.

ARGUMENT

L THIS SECOND PETITION IS TIME-BARRED

Petitioner’s instant Second Petition for Writ of Habeas Corpus was not filed within one
year of the filing of the Judgment of Conviction. Thus, the Petition is time-barred. Pursuant to

NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the Put}:;oses of this
subsection, good cause for delay exists it the petitioner
demonstrates to the satisfaction of the court:

a% That the delay is not the fault of the petitioner; and
b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

6
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The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

In the instant case, Petitioner’s filed a direct appeal, and Remittitur issued on October
10, 2011. Petitioner filed the instant Petition on September 25, 2020-—almost nin¢ (9) years
after the Remittitur issued. Thus, the instant second Petition is time-barred. Absent a showing
of good cause to excuse this delay, the instant Petition must be dismissed.

II. THIS SECOND PETITION IS BARRED AS SUCCESSIVE

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds
for relief and that the prior determination was on the merits or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have already been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive petitions
will only be decided on the merits if the petitioner can show good cause and prejudice. NRS
34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994); see also Hart v.

State, 116 Nev. 558, 563-64, 1 P.3d 969, 972 (2000) (holding that “where a defendant

7
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previously has sought relief from the judgment, the defendant’s failure to identify all grounds
for relief in the first instance should weigh against consideration of the successive motion.”)
The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u|nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition,” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-98 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Here, as discussed supra, Section L, this is Petitioner’s second Post-Conviction Petition.
Petitioner did not raise this claim on direct appeal or in his first Petition. He only raises it for
the first time now, nine (9) years later. Accordingly, this second Petition is an abuse of the
writ, procedurally barred, and therefore, must be dismissed.

III. APPLICATION OF THE PROCEDURAL BARS IS MANDATORY

The Nevada Supreme Court has held that the district court has a duty to consider
whether a defendant’s post-conviction petition claims are procedurally barred. State v. Eighth
Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The Riker Court

found that “[a]pplication of the statutory procedural default rules to post-conviction habeas

petitions is mandatory,” noting:
Habeas corpus petitions that are filed many years after conviction
ar¢ an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
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has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was “untimely, successive, and an abuse of
the writ” and that the defendant failed to show good cause and actual prejudice. Id. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the defendant’s
petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied
by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Therefore, application of the procedural bars is mandatory.

IV. THE STATE AFFIRMATIVELY PLEADS LACHES

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine of laches is necessary in determining
whether a defendant has shown ‘manifest injustice’ that would permit a modification of a
sentence. Hart, 116 Nev. at 563-64, 1 P.3d at 972. In Hart, the Nevada Supreme Court stated:
“Application of the doctrine to an individual case may require consideration of several factors,
including: (1) whether there was an inexcusable delay in seeking relief; (2) whether an implied
waiver has arisen from the defendant’s knowing acquiescence in existing conditions; and (3)
whether circumstances exist that prejudice the State. See Buckholt v. District Court, 94 Nev.
631, 633, 584 P.2d 672, 673—74 (1978).” 1d.

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses| between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “|Pletitions that are filed many years after
conviction are an unrecasonable burden on the criminal justice system. The necessity for a

workable system dictates that there must exist a time when a criminal conviction is final.”

9
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Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2).

The State affirmatively pleads laches in this case given that almost nine (9) years has
elapsed between the issuing of Remittitur and the filing of the second Petition. In order to
overcome the presumption of prejudice to the State, Petitioner has the heavy burden of proving
a fundamental miscarriage of justice. See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540,
545 (2001). Based on Petitioner’s representations and on what he has filed with this Court thus

far, Petitioner has failed to meet that burden.

As discussed supra, Section I, the one-year time bar began to run from the date the of
the Remittitur on October 10, 2011. The second Petition was filed on September 25, 2020 —
almost nine (9) years later. Because more than nine (9) years have clapsed between the
Remittitur and the filing of the instant second Petition, NRS 34.800 directly applies in this
case, and a presumption of prejudice to the State arises. Therefore, pursuant to NRS 34.800,
this second Petition should be dismissed under the doctrine of laches.

V.  PETITIONER CANNOT ESTABLISH GOOD CAUSE TO OVERCOME

THE MANDATORY PROCEDURAL BARS

A showing of good cause and prejudice may overcome procedural bars. However,
Petitioner cannot demonstrate good cause to explain why his Petition was untimely.

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)
(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. Rather, to find good cause, there must be a “substantial
reason; on¢ that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,
506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Any
delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

10
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A petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

Further, to establish prejudice, the defendant must show ““not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 {(1993) (quoting United
States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

In the instant case, Petitioner cannot demonstrate good cause to overcome the
mandatory procedural bars because he cannot demonstrate that this claim was not reasonably
available at the time of default. Clem, 119 Nev. at 621, 81 P.3d at 525. Petitioner’s one and
only claim is that there was an illegal verdict because there was a “jury poll” error, and that

the verdict was not unanimous because only ten of the twelve voted for guilt. Second Petition,

at 4-6. While Petitioner alleges his claim was not available until the trial transcript was filed
on August 15, 2012, he does not explain why he did not raise this claim in his first Petition.
Petitioner was litigating his first Petition from January 20, 2012 when he first filed up until
July 30, 2015 when the Findings of Fact, Conclusions of Law and Order was filed. Petitioner
also fails to explain why, if he learned about this claim on August 15, 2012, he failed to raise
it for over eight (8) years before filing the instant second Petition. Therefore, Petitioner cannot
establish good cause to explain why his Petition was untimely, and the Petition must be denied
as time barred.

/

/
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VI. PETITIONER’S CLAIMS ARE WAIVED FOR FAILING TO BE
RAISED ON DIRECT APPEAL
Petitioner’s only claim is that the jury verdict is illegal because it was not a unanimous

verdict. Petition, at 8-10. Pursuant to NRS 34.810:

1. The court shall dismiss a petition if the court determines that:
(a) The petitioner’s conviction was upon a plea of guilty or
guilty but mentally ill and the petition is not based upon an
allegation that the plea was involuntarily or unknowingly entered
or that the plea was entered without effective assistance of counsel,
(b) The petitioner’s conviction was the result of a trial and
the grounds for the petition could have been:
1} Presented to the trial court;
2) Raised in a direct appeal or a prior petition for a
writ of habeas corpus or postconviction relief; or
(3) Raised in any other proceeding that the
petitioner has taken to secure relief from the petitioner’s
conviction and sentence, unless the court finds both cause
for the failure to present the grounds and actual prejudice
to the petitioner.
2. Asccond or successive petition must be dismissed ifthe judge
or justice determines that it fails to allege new or different grounds
for relief and that the prior determination was on the merits or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.
3. Pursuant to subsections 1 and 2, the petitioner has the burden
of pleading and proving specific facts that demonstrate:
(a) Good cause for the petitioner’s failure to present the
claim or for presenting the claim again; and
(b) Actual ﬁ)rejudice to the petitioner.
The petitioner shall include in the petition all prior proceedings in
which the petitioner challenged the same conviction or sentence.
4. The court may dismiss a petition that fails to include any prior
proceedings of which the court has knowledge through the record
of the court or through the pleadings submitted by the respondent.

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings.... [A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been

presented in an carlier proceeding, unless the court finds both cause for failing to present the

12
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claims ¢arlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,
117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001).

Furthermore, substantive claims are beyond the scope of habeas and waived. NRS
34.724(2)(a); Evans, 117 Nev. at 64647, 29 P.3d at 523; Franklin v. State, 110 Nev. 750, 752,
877 P.2d 1058, 1059 (1994), disapproved on other grounds, Thomas v. State, 115 Nev. 148,
979 P.2d 222 (1999). Under NRS 34.810(3), a defendant may only escape these procedural

bars if they meet the burden of establishing good cause and prejudice. Where a defendant does
not show good cause for failure to raise claims of error upon direct appeal, the district court is
not obliged to consider them in post-conviction proceedings. Jones v, State, 91 Nev. 416, 536
P.2d 1025 (1975).

Here, as discussed supra, Section V., Petitioner cannot establish good cause to escape
the procedural defaults of this claim. Even so, the claim itself is not just time-barred, but is a
substantive claim that goes beyond the scope of a habeas petition. Petitioner claims this claim
became available in 2012—but fails to explain why he is raising it now in 2021. Thus, this
claim must be dismissed.

VII. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 2566
(1991). In McKague v. Whitley, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution...does not guarantee a right
to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right to
counsel provision as being coextensive with the Sixth Amendment to the United States
Constitution.” McKague specifically held that with the exception of NRS 34.820(1)(a)
(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at

164, 912 P.2d at 258.
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However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs of
the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency 1s true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders
the filing of an answer and a return. In making its determination, the
court may consider whether:
gﬁ? The issues are difficult;
or
(c) Counsel is necessary to proceed with discovery.

The Defendant is unable to comprehend the proceedings;

(emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel.
Petitioner claims he needs counsel because the issues are complex, and he is unable to

“argue orally.” Motion for Appointment of Counsel, at 2. However, under NRS 34.750(1), the

instant second Petition should be dismissed summarily without the appointment of counsel.
Further, the NRS 34.750(1)(a)-(c) factors do not warrant Petitioner appointment of counsel
because he does not specifically indicate what he needs counsel to investigate, or what exactly
he needs counsel for in these post-conviction proceedings. Because no further investigation is
required, Petitioner’s request for counsel should be denied.

VIII. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether
an evidentiary hearing is required. A petitioner must not be
discharged or committed to the custody of a person other than the
respondent unless an evidentiary hearing is held.

2. If the jud1ge or justice determines tﬁat the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

The Nevada Supreme Court has held that if a petition can be resolved without

expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.
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1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A
defendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled

by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove, 100 Nev. at

503, 686 P.2d at 225 (holding that “[a] defendant seeking post-conviction relief is not entitled
to an evidentiary hearing on factual allegations belied or repelled by the record”). “A claim is
‘belied” when it is contradicted or proven to be false by the record as it existed at the time the
claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). It is improper to hold an
evidentiary hearing simply to make a complete record. See State v, Eighth Judicial Dist. Court,
121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered itself the

‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a record as
possible.” This is an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence
of counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003})). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994) (emphasis added).

Here, there is no reason to expand the record because Petitioner fails to present specific
factual allegations that would entitle him to relief. Marshall, 110 Nev. at 1331, 885 P.2d at
605. There is nothing else for an evidentiary hearing to determine. Petitioner’s one claim is
time barred and outside the scope of a habeas petition. Supra, Section VI. There is no need to
expand the record because Petitioner’s claims are meritless and can be disposed of on the

existing record. Therefore, Petitioner is not entitled to an evidentiary hearing.
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CONCLUSION

Based on the foregoing, Petitioner’s Petition for Writ of Habeas Corpus (Post-
Conviction), Motion for Appointment of Counsel, and Request for Evidentiary Hearing should
be DENIED and/or DISMISSED.

DATED this 30th day of April, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #

BY /s/ TALEEN PANDUKHT
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #005734

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 30th day of April,
2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

DENNIS GRIGSBY, #1033640
HIGH DESERT STATE PRISON
PO BOX 650

INDIAN SPRINGS, NV 89070

BY _//E. DEL PADRE

E. DEL PADRE
Secretary for the District Attorney’s Office

TP/bs/ed/GCU
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Nevada Supreme Court Docket Sheet

Docket: 53627 GRIGSBY (DENNIS) VS. STATE Page 1
DENNIS M. GRIGSBY, Supreme Court No. 53627
Apsz Hlant, Consolidated with:
THE STATE OF NEVADA,
Respondent.

Counsel

Bunin & Bunin, Las Vegas, NV \ Daniel M. Bunin, Joseph D. Bunin, as counsel! for Appellant, Dennis M. Grigsby

Aftorney General/Carson City, Carson City, NV \ Catherine Cortez Masto, as counsel for Respondent, The State of
Nevada

Clark County District Attorney, Las Vegas, NV { Steven S. Owens, as counsel for Respondent, The State of

Nevada

Case Information

Panel: SNP11D Panel Members:  Douglas/Hardesty/Parraguirre
Disqualifications:
Case Status:  Remittitur lssued/Case Closed

Category: Criminal Appeal Type: Life * Subtype: Direct
Submitted:  On Briefs Date Submitted:  07/11/11

Oral Argument:

Sett. Notice Issued: Sett. Judge: Sett. Status:

Related Supreme Court Cases:

District Court Case Information

Case Number:  C2456709

Case Title: STATE OF NEVADA VS, DENNIS GRIGSBY

Judicial District;: Eighth Division: County: Clark Co.
Sitting Judge:  Donald M. Mosley

Renlaced By:

Notice of Appeal Filed:  04/14/09 Appeal Judgment Appealed From Filed: 04/06/09

Docket Entries

Date Docket Entries
04/17/08  Filed Certified Copy of Notice of Appeal. Appeal docketed in the Supreme Court this day. 09-09707

(Docketing statement mailed to counsel for appellant.)
04/17/09  Filing Fee Waived.

05/04/02  Filed PBocketing Statement. 09-10979

05/04/08  Filed Request for Transcript of Proceedings. Transcripts requested: 1/09/09, 1/26/09, 09-11042
1/27/09, 1/28/09, 1/29/09, 1/30/09, 2/02/09, 2/03/08, 2/04/09, and 2/05/09. To Court
Reporter: Maureen Schorn.

07/17/08  Filed Motion to Extend Time. ’ 09-17613

Wednesday, October 26, 2011 11:44 AM
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Wednesday, October 26, 2011
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"Docket: 53627 GRIGSBY (DENNIS) VS. STATE Page 2
07/20/09  Filed Order Granting Motion. Appe]lént s opening brief and appendix due: October 16, 09-17743
2009, No further extensions shall be permitted absent extreme and unforeseeable
circumstances.
10/14/09  Filed Motion to Extend Time. Second Motion. 09-25075
10M15/09  Filed Order. Regarding Transcripts and Granting Motion. Opening brief and appendix due 09-25195
12/11/09. Ms. Schorn: 20 days. Fn1 [A copy of the transcript request form is attached to
this order.]
10/206/09  Filed Notice from Court Reporter. Maureen Schom stating that the requested transcripts 09-25625
were delivered. Dates of transcripts: 1/09/09, 1/27/09, 1/28/09, 1I29/09.
12M6/09  Filed Motion to Extend Time. Appellant's Third Motion to Extend Time to File Opening Brief 09-30611
12/21/08  Filed Order. Granting Motion. Opening Brief and Appendix due: January 29, 2010. 09-30812
12/29/09  Filed Letter. (copy) from appellant David Grigsby to his attorney Kirk Kennedy demanding a 09-31410
refund for undelivered transcripts.
02/05MC  Filed Notice from Court Reporter. Maureen Schom stating that the requested transcripts 10-03426
were delivered. Dates of transcripts: 1/30/08, 2/2/09.
02/08/10  Filed Motion. Appeliant's Fourth Motion to Extend Time to File Opening Brief and Motion of 10-03437
Counsel to Withdraw From Appeal.
03/04/10  Filed Order Granting Motion. and Rémanding for Counsel. The clerk of this court shall 10-05744
remove Mr. Kennedy as counsel of record for appellant. District Court Order: 35 days.
Briefing suspended.
03/25/10  Filed Notice from Court Reporter. Maureen Schom stating that the requested transcripts 10-07893
~ were delivered. Dates of transcripts: 2/3/09, 2/5/09.
03/3110  Filed District Court Minutes. Re: Appointment of Counsel, Dan Bunin representing 10-08405
appellant.
04/30/10  Filed Order/Briefing Reinstated. Appellant: 90 days to file the opening brief and appendix. 10-11108
08/09/10  Filed Order. Opening Brief and Appendix due: 15.days'. _ 10-20482
09/10/10  Filed Order Conditionally Imposing Sanctions. Conditional sanction of $ 500 due: 15 days 10-23210
or Opening Brief and Appendix or Motion due: 10 days. (Faxed to counsel for appellant.) .
09/23/10  Filed Motion to Extension of Time to File Opening Brief and Appendlx (First Request). (33) 10-24554
days. "
09/27/10  Filed Proof of Service, -Affidavit of Maiiing- Motion for Extension of Time to File Opening 10-24771
Brief and Appendix.
05/28/10  Filed Order Granting Motion. Opening Brief and Appendix due; November 1, 2010, 10-24932
11/05/10 Recerved Proper Person Letter (copy) from appellant David Grigsby to the law f irm Bunin & 10-289859
) . Bunin.
"11/10/10  Filed Order. Opening Brief and Appendlx due; 10 days. 10-29504
12/07/10  Filed Order Conditionally Imposing Sanctions. Conditional sanction of $500 due: 15 days or 10-31860
’ Opening Brief and Appendix or Motion due: 10 days,
12/21110  Recelved Proper Person Letter regarding counsels refusal to communicate. 10-33363
01/25/11  Filed Order Imposing Sanctions and Directing Counsel to Appear and Show Cause. Mr. 11-02510
Bunin: Failure to comply with NRAP and this court's orders warrants the imposition of
additional sanctions in the amount of $1,000. Mr. Bunin: 15 day to pay the sum of $1,500
(the total sanctions imposed in this'case) to the Supreme Court Law Library. We' direct Mr.
Bunin to personally appear before this court on February 16, 2011 at 2:00 p.m. ]
11:44 AM



Nevada Supreme Court Docket Sheet

Docket: 53627 GRIGSBY (DENNIS) VS. STATE Page 3
02116M1 Received Opening Brief. (FILED PER ORDER 02/22/2011). -
02116111 Received Appendix to Opening Brief CD-ROM included. Vols. 1 thru 5. (FILED PER
ORDER 02/22/2011).
02/22/11  Filed Order. The clerk of this court shall file the opening brief and appendix. Answering 11-05427
Brief due: 30 days.
02/22/11  Filed Opening Brief. 11-05430
02/22/11  Filed Appendix to Opening Brief CD-ROM included. 11-05432
03/11M1  Received Proper Person Document. Copy of Letter addressed to Daniel M. Bunin From 11-07603
Appellant Pennis Grigsby.
03/24M1  Filed Motion for Extension of Time First Request. 11-09051
03/24/11  issued WNotice - Motion Appiroved. Answering Brief Gue: April 25, 2011. 11-090585
" 04/20/11  Filed Answering Brisf. 11-11748
05/27/11  Received Proper Person Letter. Letter with regards to appellant's counsel. (FILED PER 11-15796
ORDER 06/24/2011).
06/03/11  Briefing Completed/To Screening. No Reply Brief filed. _
06/24/11  Filed Order. Appellant has submitted a letter to this court in proper person asking the court 11-18867 -
to order counsel to provide appllant with copies of various documents. We treat the letter
as a motion. We direct the clerk of this court to file the motion. The motion is granted in
- part. We direct attorney Daniel Bunin to provide appeilant with a copy of the opening brief
and other substantive documents filed in this appeal. To the extent that appellant asks this
court to order counsel to provide him with his complate case file upon this court's issuance
of its remittitur, we deny his request .
08/24/11  Filed Proper Person Letter. Letter with regards to appellant's counsel. 11-16796
07/1111  Filed Order Submitting for Decision without Qral Argument. 11-20557
07/11/11  Submitted for Decision.
08/18/11 Received Proper Person Letter to Appellant‘s Aﬂorney re: not followmg Court's order dated 11-25161
‘ 8/24/11,
09/06/11  Filed Affidavit of Mailing - appellant's opening brief and appendix served on appellant 11-27039
. Dennis Grigsby. .
09/14/11  Filed Order of Affirnance. "ORDER the kidginsnt of conviclion AFFIRMED." 11-27952
10/06/11  Received Proper Person Notice of Change of Address. 11-30542
1011011 Issued Remittitur. 11-308686
1011011 Remittitur Issued/Case Closed.
11-30866

10/26/11

Filed Remittitur, Received by District Court Clerk on QOctober 19, 2011.

Wednesday, October 26, 2011  11:44 AM
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The undersigned does hereby affirm that the preceding A‘Q’Q‘\ AQW +
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filed in District Court Case number A-' 20~ %Q\C\S 2= \l\/

% Does not contain the social security number of any person.

-OR-

00 Contains the social security number of a person as requ'ired by: '

A, A specific state or federal law, to wit:

(State specific law)
-Dr-

B. For the administration of a public program or for an application
for a federai or state grant.
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.2 ] ' 'v:, “_;: : . K"" N : .‘:‘:- ! i )
3 - s L *" zﬂﬁq 197 -6 Aiﬂ= 031
F o . DISTRICTCOURT. {C/. :_,,/g.’j,_&;{/ o
e LT .. BUERTCFTHESOURT -
el . . - CLARKGOUNTY,NEVADA ~ - .= & .
7 | | '

s || THE STATE OF NEVADA
gl o _ Piamt:ﬁ . o

‘ ‘ - CASE NO. ©246709

10 V- o S

11 DEPT. NO. XIV

DENNIS MARC GRIGSBY :

12 ||#1843660 -

13 ' -Defendant.

14

5 . . .y

- " JUDGMENT OF CONVICTION

i (JURY TRIAL) -

18

1é The Defendant prewousiy entered a p!ea of not guilty to the cnmes of COUNT 1

of |1+~ MURDER WITH THE USE OF A DEADLY WEAPON (Category A Felony) in wolatlon

21 || of NRS 193.185, 200. 010, 200 030, and COUNT 2- POSSESS!ON OF FIREARM BY

22 EX~FELON (Gategory B Feiony) NRS 202. 360 ‘and thg matter hawng beer tned before R
23. s
a jury anci the Defendant havmg been found gu!l’ry of the cnmes of COUNT 1= FiRST’ |
2 .
i DEGREE MURDER WITH USE OF A DEADLY WEAPON (Category A Felony), in

e wolatton ofNRS 193, 163 zoo ma 200 oao coumz Possessaom OF FiREARM ', |

‘ 27 : BY EX-FELON {Category 8 Felony) NRS 202, 380 thereafter on the 19“‘ day of
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15
18
17
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19
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21

22

23

24

25 |]
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27 |

. 28

S5

S

March, 2008, the Defendaﬁt was present in court for _s;éntencing with his counsel,
DAVID SCHIECK, Special Public Defénder. and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, In
addition to the $25.00 Administrative Assessment Fee and $150.00 DNA Analysis Fee
including fesf.ting to determine genetic markers, the Défendant is ‘_SENTENCED to the’
Nevada.Déparhnent of Correstions (NDC) as foliows‘i‘.AS TO COUNT .1 - LIFE without
| the poss\ib'ility of parole plus a CONSEGUTIVE term of TWO HUNDRED FORTY (240)
I MONTHS MAXIMUM and SIXTY (60) MONTHS MINIMUM for the Use of a Deadly
Weapon: AS TO COUNT 2 - TO A MAXIMUM of seVé_NTY-Two (72) MONTHS with
MINIMUM parole elighbility of SIXTEEN (16) MONTHS, COUNT 2 TO RUN
CONCURRENT WITH COUNT 1, V\}Hh ';HREE HUNDRED-TH!RTY (330) DAYS credit

for time served.

n&. Ea
DATED this Z " day of April, 2002

W 5} 7 iy £
‘_,‘.,> {E7 & s 4 Ll

DONALD D. MOSLE

DISTRICT JUDGE

-
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07/30/2015 04 20 57 PM .

CLERK OF THE coum e
DISTRICT COURT
CLARK COUNTY NEVADA

Case No 08C24670%

THE STATE OF NEVADA )
: ) Dept. No.: XXV

Plalntlff, )

)

DENNIS MARC GRIGSBY )

#1813660 © . Sy

)

Defendant. S

e ) . ) .

' FINDINGS OF FACT, CONCLUSION OF LAW AND
ORDER DENYING SUPERSEDING PROPER PERSON PETITION
FOR WRIT OF_ HABEASV CORPUS VOSTCONVICTION)

PROCEDURAL HISTORY

On Febfumy 4,3009, Petitioner was convicted of First Degreé Murdot with Use of 8~ |

" Deadly Weapon Immedlately folIewmg Petmener § convxchon the State filed aSecond
‘ Amended Informatlon and agaln charged Petltmner thh Possessmn of a Flrearm by Ex—Fe]on

' -The jury reronvened and ﬂ:au_nd Pethener guilty of Possessmn of Fu-earm by Ex-Felon On

February 5 2009 the Jury set Petmoner s penalty as. foe in pnson wnthout the poss1b1]1ty of

‘ ,pa,r,ole. R

On Mareh 19, 2009 Peutmner was sentenced to a térm of 11fe m pnson w1thout -.- N

_ poss1b111ty of paro[e for the charge of Flrst Degree Murder thh Use of a Deadly Weapen, w1th N '
1 .2 consecutwe term of 60 to 240 months for the deadly weapon enhancement On the charge of

; Possesswn of a Flrearm by Ex-Felon Petmoner was senlenced to 16 to 72 mcmths, to Tun .ot
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On September 14, 2011, the Nevada Supreme Court affirmed the Judgment of Conviction, and
remittitur issued on October 10, 2011,

On January 20, 2012, Petitioner filed a pro per Petition for Writ of Habeas Corpus, a
Motion for Leave to Proceed in Forma Pauperis, and a Motion for Appointment of Counsel ang

Request for Evideﬁtiary Héaring. On March 7, 2012, the Staté filed a Response to P’e'titioncr’s

'Petmon On March 12,2012, the Court grantcd Petitioner’s Motion to Appoint Counsel

' Thcrcafter Karcn Connc]ly, Esq confirmed as Pctltloner s first counsel on March 21, 2012, On

April 18,2012, Ms, Connelly withdrew as .counsel apd Terrence Jackson, Esq. conﬁ'rme.d as .
Petitioner’s second counsel. Mr. Jackson filed a Supplement to Petitioner’s Petitioti on
November 29, 2012, to which the State filed a response on February 6, 2013, Petitioner filed a

Reply on March 5, 2013.

On January 2, 2013, Petitioner filed a pro per Motion to Dismiss Cd_unsel. Onl anuafy
18, 2013,Jthe State filed an Opposition. Petitioner’s mé)tion was deni-ec,‘l on January 28, 201 3I.
M. Jacksc;)ﬁ'SOined. in Petitioner’s motion on'Mareh 11, 2013, citing irreconcilable differences.
The State took no position on these motions and on April 1, 2013, the court granted the motion,|

On'April‘ 2, 2013, Petitioner filed a First Amendcd Prg Per ng;it_ion for Writ of‘Habeqs_
Corpus Petitioner' filed a supp]efn'ent m.~ April 11,2013. Petitioner fﬁen filed a Second
Amended Pro Per Pet:tlon on Apnl 24, 2013 Thc State filed a Rcsponsc on May 7 201 3 and
the district court grantéd Petitioner’s request for an Ev:dentnary Heanng on May 15,201 3 and

set the Eyidcntjar‘y Hean_ng for ;he date of August 16_, }20 | 3;

On May 20 2013 Petnmncr fi led a document entltled Mouon 10 Appomt Counsel Upor
Grant of EVldennary Heanng On June 4, 2013 State ﬁled a Response The Court granted

Petltloner s motion on June 6, 201 3 but the Coiurt noted that Petttloner previously had counsel

and requested his previous counsel wuhdraw. On June 17, 2013, Canmne Coluoci, qu.
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26, 2013, the State requested that -PetitiOner file a supe;éedin‘g' brief to encompass all of the -

" for September 10, 2014 at 9:00 'am. Despite having counsel, on February 13, 2014, Petitioner

and Petitioner 'received his fourth counsel_

‘ Loca] Counsel of Record in which Mr. Brysm represented that Petmoner had terrmnated Mr

oonﬂrmed as counsel however, due to a cenflict between Petmoner and Mr. Colueei, Tom

Ericssor, Esq subsequently conﬁnned as Petitloner s third counsei oh June 26, 2013 On June

issues due to the inumerou.s supplemental briefs filed in this case. At astatus check on ‘August 7 |
2013, the Eiiidentio.ry Hearing set for August 16, 2013 was vacated as defense counsel
requested additional time.

On December 11, 2013, Eric Bryson, Esq ﬂled a Motlon to Associate Counsel fo allow

Chandler Parker Esq to assist with the Petition pro hac vice. The vadentlary Hearing was rese

filed a Third Amended Pro Per Petition for Writ of Habeas C__orpus for Post-Conviction Relief
and a pro per Motion to Wlthdraw Counsel of Record, seeking the withdraw of Mr. Ericsson,
On March 4, 2014, Petitioner filed a document ent:tled Jud1c1al Notice and Supplement to
Supp]_emental Exhibits in Support of Thlrd Amended Pro Per Petition for Writ of Habeas .
Corpus. | |

On March 10, 2014 during the hearing of Petitioner’s Motiou-w Witl;draw Counsel Iof
Record Mr. Encsson represented he prev:ously had been contaeted by an attorney in Californid
who had been hired to represent Petmoner Petltloner s motlon to Withdraw Counsel of Reeord

was granted and on March 24, 201'4, Mz. Bryson’s Monon to"Associate Counsel was granted

Despne havmg counsel on March 27, 2014 Petmoner agam ﬁled a PO per ¢ document
entltled Supplemental Pomts and Authormes in Support of Thn'd Amended Pro Per Petltlon of

Wnt of Habeas Corpus On Apnl 2 2014 Brent Bryson Esq ﬁled a Mou on to Wlthdraw as
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v Tr scrlpt 1/28/2009 p. 73—74 109 Upon bemg mtemewed at the scene, Tma Gngsby

. Petmoner llved at Apartment #140 of the Lakef

. In Petitiones’s Su]jerseaing Pro Per Fetition for Wit of Habeas Corpus (Post-

. Convrctlon) Petmoner argues four grounds as to why an ev1dent1ary heanng is necessary
' Thwe grounds are as follows ﬁrst Petttloner s counsel was meffectwe for farlmg to ﬁle a .

‘motlon to 'suppress evrdcn‘ce based on a warrantless search and seizure; second, Petmoner s

on the Prosecutor § closmg argument, thlrd Petmoner 8 counsel was meffecuve on appeal for '
' fa1lmg to faise 1ssues of j udleral error for supplernentmg Jury 1nstructxons after the jury had

‘ already ret:red for dehberatlon and fom'th the cumulatlve effecl of these exrors combmed

pI'Q]lldlCGd petltmner

jl After further revxew of the bneﬂngs the COurt concludes that an ewdennary hearlng 1s i

not necessary Furthermore the Court makes the followmg ﬁndmgs of fact and conclusions Of :

law.

* FINDINGS OF FACT

. A. The Oﬂ‘ense '

On Apnl 2 2008, the Las Vegas Metropohtan Pohce Department were drspatched

in response to shots belng ﬁred at the Lake Mead Bstates Apartment complex. Upon the

arrlval of the officers they located Anthony Daws on the ground outsule l'tlS apanment
E w1th a gunshot wound to the back of his head Tma Gngsby exn:ed the apartment and told

) the ofﬁcers that Penttoner her estranged husband, had shot Anthony Davrs Repo

- .\‘ ER

revealed she was havmg an aﬁ‘atr with the v1ct1m Id Tina Gngsby further stated that '

_‘ead Estates complex Id Denms Grlgsby S

) was not at the scene State s Exh1b1t A h
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‘ officers then eme_fed Petitiqner’s_aﬁarfmqnt. _I'cl_.:‘a't 33.

Police radio communication indicates that the officers were aware at 11:08 pmon

April 2, 2008 that Petifioner lived in the Lake Mead Estates complex. Id. at 2. Afterwards,

Officer Michael Kitchen’s radio conimunication indicates the location of Apartment #140

within the apartmeﬁt complex. Id, at 4. Further, at 11:51 pm, Officer Kitchen’s radio

communication indicated that he 'kr_:ocked o Petitioner’s door and there was no answer

" and Apartment #140 was locked and secured..Id: at 5.

While officers continned to process the scene, Petitioner’s mother, Mildred
Grigsby, arrived on the scene and officers discovered that Petitioner’s apartment was

leased in Mildred Grigsby’s name. Reporter’s Tfanscrin’t 1/28/2009, pp. 64-65. Officers

then asked Petitioner’s mother if they could enter the apartmeht and attempt 1o locate

Petitioner to which Petitioner’s mother agreed. State’s Exhibi_i A, Officers then entered the

apartment and did not find Petitioner inside. Id, After exiting and securing the apartment,

officers awaited-a search warrant. Reporter’s Transeript 2/2/2009, pp. 32-33, During the

search warrant application, officers did not proifide any information containing itemns seen '

in Petitioner’s apartment, St;tefs Exhibit A.

- While awaiﬁng the search warrant, Petitioner’s mother approaéhed'the officers

while on the telcphone and began telaying information to someone on the other end of the

phonc Remrter S Transcnpt 2/2/2009 Pp. 100 03 Petitionet’s mother asked to retrieve

somethmg from Petltloner s apartment but refused to tell .oﬁijcers what the item she -w1shed

1o retrieve was. Id at31-32, Oﬂ’icers mformed Petmoner s mother that the apartment had

been secured and no one could enter at which- nme Pctltmner s mother gave the ofﬁcers a

key to the apartment and left. Id. at 31-33. Subsequently, the scarch warrant artived and
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B, 'f'he Jury Trial.

A trial, dunng the Stale s closing argument, Chief Deputy D:stnct Attorney Robert
Turner stated to the j Jury that a gullty verdiet on- the charge of ﬁrst degree murder is
allowed so long as _t'he Jury is unanimous on the issue of guilt, despite whether the jury is
unannnous or not rcgardmg the theories of guilt, spectﬁcally either the premedltatlon-and- ‘

dehberatlon or the lymg in-wait theories. Reporter’s Transcrmt 2/4/2009, p. 47—48

Petitioner’s counsel asked if the two sides could -approach the bench and, during this bench
conference; Pefitioner’s counse]‘ack"nt)W]edged that the aforementioned statement in the -
State’s closing argument is an accurate staiement of law. Id. at p. 1-2, internal pages 3-5.
During deliberation the District Court was handed a supplemental jury instruction: |
regarding the comment on the different theories of first degree murder after the jury had

already retired to deliberate and had been deliberating for six to eight hours. Id. at p. 1,

infernal pages 3-4. However, the Court decided to not send these supplemental jury

instructions as the Court said giving this to the jury might be unfair and put undue

emphasis on the State S comments Id. The jury returned w1th a verdict fmdmg Petmoner

guilty of First Degree Murder wn:h Use of a Deadly Weapon and then reconvened to ﬁnd

Petitioner gmlty of Possession of Firearm by Ex-Felon

CONCLUSI'ONS OF LAW

The Sixth Amendment of the United States Coustltutlon guarantees effecﬁve

' ass:stance of counsel at tnal To establish a clalm of mef’fectwe assmtanoe of counsel a

pe’titioner must ﬁr'st show that counsel’s performance fell beneath “an objeetive staridard of
reascnableness ” Stnckland Ve Washmgton, 466 U S. 668, 688 (1984) Once dcf' cient

performance is estabhshed the petmoner must show that the dcﬁcxent perfonnancc

89 Docket 83152 Document 2021-23085
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ts within the rangta of -ccmpeteiice of -cotmsel tvithi'n cr‘tr‘ninal trials,.-the first prong of the‘ i
Strickland test’s rtaquiring a showing of cleﬁcient performance is not‘_'setis.tied. ’
Further, any suppression -moti'on would have been without meﬁt and therefore
Pctitio'ncr cannot demonstrate prejudice as required under Strickland. The Uhited States
Supreme Court has madg it clear that whencver a pohce cfﬁcer desnes to conduct a search ‘
they may do $0 w1thout obtammg a warrant if the owner of the area consents Schneckloth
¥ Bustamonte, 412 U.S. 218, 2221 1973). A property interest in the plac;e 16 be searched is *
a sufﬁc:ent though not necessary, source of actual authonty to consent. State v. Taglor, '
114 Nev. 1071, 1079 (1998) Slmllarly, where a person assumes the risk that a third party ‘

may consent toa search it endows that third party with actual authority to consent. Id

. Further, the leaseholder or owner of 2 property has actual auth‘orlty to consent to 2 search,

even if they are not occupying the premises at the time of consent. See id.; m State v,
Miller, 110 Nev. 690, 697 {1994).

In the present case, Petltloner does not dlspute that his mother was the leascholder
of the apartment only that she was not presently hvmg at the apartment Hoxatever,
Petitioner’s mother had a prop_erty interest in the apartment, including the right to mutual -
use, and therefore had ‘actual authority to consent to the search under Iﬂlg. Further,

Petltloner assumed the rlsk that Petltloner s mother could consent to.a search as shown by .

giving hera spare key to the apartment and aslqng her to go to the apartment and walt upon
' his call Be_cause Pefitioner assumed the risk of his mc-_ther consenting to a search and

" Petitioner’s 'mother had actual authority to consent to ,a‘search under'Nevada case law,

there is not a reasonable probabﬂlty that had Petmoner s counsei ﬁled a motion o suppress
that the result of the trial would have been dtfferent and therefore no prejudlce exists.
Lastly, a séarch wanant was obtalned‘pmperly based on Tina 'Gn'gsby s statements -

and the initial entry into the apartment was not a but-for cause of the dtsc_o'véry of
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x ‘,
P.3d P 8d 463 (2010) (clanfymg the remand procedure set forth in
Hi uneycutt) We deny the motion for stay. :
- Itisso ORDERED
! ia.« Ll ca
T ee: . “Hon Kathleen &, Delaney, “District Judge
Dennis M. Grigsby
Attorney Gereral/Carson City
Clark County District Attorney
Fighth District Court Clerk
’ SUMEM'EEO'un% L
.NE;I'.:D_A . : o .
TN @ e e l 2 . . |
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‘postconwctlon petltlon for a wrlt of habeas corpus
-Dlstrlct Court Clark County, Kathleen E Delaney, J udge

Elghth Jud1c1a1' -l '










o ,;Denms M l'lngy i <
" Attorriey General/Carson G1ty S
- . Clark County District: Attorney_.' L
. Bighth District Cour{-, Clerk .

mefit. Therefors, the district court properly déniad this clsim. We fuither'
conclude that the dlstnct court dld not err by denymg Gngsby’s petltmn" ;
‘Wlthout cond‘_‘_' ing an i eavihe,
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“ -Digtrict Court Case No. C246709
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A CLARK COUNTY NEVADA ‘ N
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61 G Petmoncl ST I Case No: A20 821932W
A1 ST R B DepaumemES R
.01 Calvin Jolinson, .. - o e 'J:;"'
8 e SRR ORDERFORPETITIONFOR
' * Respondent, e o WRIT OF HABEAS CORPUS

11 .‘ Peuuonel fl]ed dPetmon f0| erl 01" Habeds Cmpus (Posl C011v1cuon Rellelli‘) oﬁ o -

>12 : -Seplember 25, 2070 The CQLIIL lms 1ev1ewe\d the Peuuon and Jms detelmmed 1hm a 1esp01l1se wou!c[ ..

i3 1 .assmt 1he Couu in delel nummz whelhel Peuuonej 1s 1l]egally lmpusoned and: 1esu amed of hlS/hCl llberly, .

14 :E_ 'and EOOd cause appe,annglhelefme, L ) . S : ‘ ’ )

15 o IT IS HEREBY ORDERED lhal Re%pondem qhall wnhm 45 clays 'lflEI the dale of this. Oxder

16 la]'llSWCI or olhe!w1se lespond 10 lhe Peuuon and fi ie a lelum in dccmdance wﬂh [he plovmons of NRS

17 3436010 34.830, 111cluswe o R o

18 1 1'1‘ Is HEREBY lFURTHER ORDERED lhdl lh1s mfmcl slmn be p]aced on uus Cour’s. " S

zblf | C“"“dm‘ oft the “‘m’ d“f o, Ma”h L A6 2 dhetiourer T e

2| 3, 00 pm SRR - g * & AT R !
o 'U'd‘utkfm fuuhe] pnoceedmgs e e T T T e e T

DlS[] 1ct Court Judge

- FEO 78A 2037 497F
- 'Kathleen'E. DeIaney
; L Dlstrlct Courl Judge
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| o Respardenks Resperseand. Mttt Disuigs —

I _Denat Ca 50y hereby centify, pursuant to NRCP 5(b), that on this D
day of_Mg\j___, ZO_J:L I mailed 2 true and correct copy of the foregoing, “ ng u)t(

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:
Clack (auady Distact Abacne /
2008, 1 guJ‘tE #w )‘ o /
_LasVesas , LA LS. _ /-
v“or L . _/ ‘
/ . /
/ _/
/ /
/ 4
_ //_ . //_
CC:FILE
DATED: this QQ day of Mo\}‘ 202l
. t y
AN A 4 EREEEYPy
Do Gregey " g /C356%0]
* f#h Prbpria Personam
Post Office box 650 [HDSP]

Indian Springs, N 89018
IN FORMA PATPERIS:.
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R | | AFFIRMATION
’ Pursuant to NRS 239B.030

The underSIQned does hereby affirm that the precedlng /4 l_’l Eﬁ—

"\'b Q\QS pbnA(&ty Q&Q?ﬁm& Ow\c\ H‘G(‘f S TY) Dkswmﬁ -

(Title of Document)

filed in District Cour.t‘Case n.umber A - 26 N %2 \013 2 - \\'/

[S(/ Does not contain the social-security number of ariy person.
-OR-
O  Contains the social security number of a person as requ'ire_d by: '

A." A specific state or federal law, to wit:

(State specific law)
-Dr-

B. For the administration of a public program or for an appltcatton )
for a federal or state grant.

DM %@ﬁm o/zo/zml

Slgnature ‘ Jpate
Dev\mé C’:ﬁa\é&)\; D3FEHS

Print Name -

Q(b jﬁ, Q‘c‘fk(‘{‘\‘bw‘{(

Tlt]e
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{ Pa— Gngsby #1033640 g L
Box 65 o . - ’
|| Tndian-Springs, NV 89070-0650 . e o

e

that 1'am competent tg se:ve papers aid pleadmgs. and not a party to the abuve-
'enmied action, and that on-the 30th day of Nnvember 2012, 1 served 8 e and |

1§ correct capy of the foregoing: Petitiones! Defend Dennis M.Gr[gsby’s.l’_gu_m_

: [X] Vid a-i"lmg 16 Clark (‘uunty D:slnct Allomey & chada Allomcy Ganaml

(:glmty |!smc| Auam QE Genera] 1 tq Dlvnsmn
ZéarE § E,

[X] Enclosed ina sealeﬂ envelope upon w)uch first :luss ﬁum;e was prepald,
and p!aced inan outgomg U.8, mail bin addressed t I:hs fol owmg edd.ress' R

I HD.S.P. - Post

By: fi/ Tl C, Wills
v “1a C. Wills

I hnwby cerﬂfy that I o an employes of 'I‘crmncc M Jncleon, Esquire, dnd |

shingto A te 3900
Veg::.' ﬁevadaw ugag, I&g\s;adn D‘T(fl e




“ Terrerice M. Jackson, Esq.
Attorney at Law

L2
0.'

624 South Ninth Street Las V_egas Nevada 89101
Tel (702)386 0001 Fax (702) 386- 0085

- January 3, 2013

-‘3-Conf1denttal Law Office Communication . "~ O - Co
Dennis M. Grigsby, #1033640 B BN BRI

' "High Desert State Prison ' ’ S L S

Post Office Box 650

Indian Springs, Nevada 89070-0650

Confidential - Law Offtce Documents

: ‘;-Open Onlv in Presence —of Inmate

Re: -Your Motion to Dism,iss. Counsel
Dear ‘Mr. Gr-igsby:

I beheve that you mlsunderstand the duty of appellate counsel in a cnmmal case. The
role of appellate counsel is to raise the legal issues that counsel deems s1gmficant not every
non-frivolous issue that could be raised. |

S 1s a difficult calculation an attorney must make wh1ch is based upon the facts the
law, and experience from evaluating numerous- priof cases that direct a lawyer in makmg the
decision on what issues should be included in an appellate brief.

_ I carefully considered all the issues you wished me to raise and I ﬁled Supplementary
Points and Authorities on thiose issues that I couId support w1th facts and case law w1th the
strongest legal arguments I ¢otild make. e -
‘ As the attorney, it is my decision what legal pleadmgs to file and as long as I am
counsel of re¢ord, I will make those decision. The case law supports me. [ have enclosed
a copy of the United States Supreme Court decisions of Jones v Barnes, 103 S.Ct. 3308
(1983), and _excerpts from Sellan v. Kuhiman, 261 F.3d 303 (2ud Cir. 2001) RIS

L I take no posmon on your motion to d1snuss counsel, but 1 advise you if I stay of
your case &s counsel, T w111 continue to v1gorously represent you based upon my legal
tralmng :

... .Terrence M. Jagksgh, Esquire

' Enc Two Cases clted (]3 pgs)
Cgci - file.

oo
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CATHERINE CORTEZ-MASTO
Attorney Geasral - Appeilate Division:
5552, Waskinglon Ave., Sulte 3600

* “Las Vegas, Nevada 89101
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6755 6!& 5'1‘ . Lar Ve;ga.r, Nemda 89707
P/ame (702) 222-0007 - Fax (702) 222- 0007

 October 15,2014

Denms Grrgsby, ID # 1033640
." .High Desert State Prison - - . | . R
-+ P.O. Box 650 S Tl SRR
Indian Sprmgs NV 89070 . e

y Re:  State of Nevmla v. Dennis Grigsby, Case No. C246709 .

I' Dear Mr. -Gri-geby' '

This will be ity final correspondence with you. I have included with this letter and in sepa.rate envelopes
- every bit of materials related to your file that I could find. And while I am confident you already have
~.mirch if hot all of these materials, | am sending them anyway Th1s includes the followm<r L

Reporter 5 Transcnpt of Prellmmary Hearmg date August 4,2008
Reporter’s Transcript of Bad Acts Motion date January 9, 2009
Reporter’s Transcript of Jury Trial date January 27, 2009
Reporter s Transcript.of Jury Trial date February 2, 2009
Reporter s Transcript of Jury Trial date February 3, 2009
Reporter’s Transcript of Penalty Hearing date February 5,2009
Numerous documents.you filed in proper person on‘the following dates
. January 28, 2013 (Motion to Dismiss Counsel)
| March 3, 2008 {Motion to Withdraw Counsel) .
- April 2,2013. {First Amended Petition for ert)
‘April 11, 2013 (Supplernental Pointsand Authorltres)
" April 24, 2013 (Second Amended Petition for Writ) .
May 13,2013 (Notice and Supplemental Exlnbrts)

June 28, 2013 ¢Supp. Petition) : o !

. March 5, 2014 (Judieial Notlce and Snpplement and Exhrblts) S
Var10us documents related to the Supreme Court mcludmg Order of Afﬂrmance and .
Relmttrtur :
Defendant’s Witness Lrsts filed January, 2009 )

State’s Witness lists filed October, 2008 & January, 2009
Terrance Jackson Reply Brief filed March 5, 2013

State’s Response to First and Second Amended Petmons f led May 7 “2013 oo T e

Defendant’s Motlon for Drseovery and Oppos1t10n (2013)

Best wrshes

igler, Esq.

_eg:,Department'ZS S S ‘ .
-Attachment: Staté pleadings .. ’ Tl

148



EXHIBLIN
x|

éu\QeS S‘{X\Jiﬁj) QT > ?e( Qe:\:\\‘\%«\ an \/\Xr\x'\” s‘\( HG&){U
begvxs \ Q’\leé\ Dec. 3)26\‘-‘“

Seer G Qt—W\é\-ﬂ:& Cgas |3~ R)
Growd®.3 Cpg519-23)

24 Paqes

149



CEETPE 2 B R L. . PR . ' ’ W
N ' . . .
L s - FILED IER N R R IR
1 > P . mﬂa 0 1. [ NS ]l!‘senmneudamw--nyhuuncnwmhznmhnlssm d N;A A
3 ’ ' 4 'z 6. Awywmnmm-amlunzumce Mnmnvmnommhnmhhnmmhtham
mm@lémmmml.msmcmnunnr P %% . }
3 STATE OF NEVADA TN AND FOR THE COUNTY OF. ! ' 3 [vommite X ' ’A .
1 !‘L“«*M&Q" E1 :: " i A "yes* ist orima, case number aid sentenee being served st this time; N
. se— Supegeding: . el ,
¢ . . N A'Fa‘l.' wurr nmlm . . i . . .
. . . HABEAS CORFUS - um-nm NS 3 W of Haem i . * *
v {Deiidek Nuvst st ' i i i 2| 7 riotors of offeast involvéd n domiction beiag hallnged: Qws.k& X, Peadly
Y e lﬂlfl T . »am(&\wmwmmﬁw hestsadn(EhaplSsmL)
9 I‘N&(’Tl. D “9: bo fzgbly b igucd by e petlic aierand vedfied. o 1 e |8 Whiarwagyour plea? {eheck one) ! . '-
Q}Addhi-nlpmmm m:ptwdmcwﬁdwﬁmmpmmnnﬁmwﬁzhymntymnh ' 1. .
39 | suppoct your grounds for rdl-l.unmm of guthoritley need bg furnished. If beiofs or Arguments are submkted, ] e | @say XK.
1hey should be submitred i ¢ forrh oF 4 sipirate Fumotandiin. .
3 | 3) it you wast g awomey appalnted, you must torupleto the AfTdavit in Support of Request to Proceed in - | BCY n b
Forma Pouperis, | nmuwhnunnmedqmmumopmumphuuamnmamlhumwmor . 1 i ‘ .
12 | chgicy. st o yur eredit bn sy the Fectihution, 12 | e auiby bumenatly Wl ... )
T @) You unmnumwﬂmﬂpwmhyﬂmymmmmuummdu aye in 2 specific ! N .
3 mnim‘m u:’nm mmmmﬁc«::xumnewmuhnﬂdmmmlrywy:r:ulhupciﬁc ) i o 1) Nolo €onteniers wuun; , . .
b (S)Vnumnlmndu .m"wﬂ..m&?:’mm;m ru:;?:::upldm:l;wrmmormu . 1 - T4 ,u f you eciered & plea ufgmhywjullly L) mnnﬂyll to onz count ﬂmwlﬁu:uumr«nﬂm.m&- .
18 ::I.Inunlnlllm titio may prexi2d you from i 2kl convietivn . | - 1 pm a{pmgumylcuwlhwmmsran mmm"h&m“.“i“ plen n(mﬂluﬂlslﬂlkrbmmlnl .
¥ mdhx:wﬂ:l‘m rlllu;llleehhu [h the perithon you file se=Xing rek "h vic e .
. te -rgm:gm“wal wupudﬁ:“’l‘a:;mmmu}mtm{ulm n{wcan!l‘;mn'l]:inn m"smuﬁ'r . F 16 i "W‘-E""“""" 'ﬂﬂ'&“\&‘f‘ ?\Q&'{ S e,n&tﬂt& N
12 | yourpetition cootslns 2 elalm of insBective asslstance of cousel, that chalm will operate to walva the szomicy-
:llmprmlcaulnrm:wweduhwhi:hwuslainymmmmimlealve . 1
LT Pich bl e h'“.“i.;':'“,:z“:t.‘::;“:x';f:;,m1"’;:;‘.“:.;’2%‘*::.‘;:;5 . ] 18] 10, Brysamer foust ity o gaty b ety b1 -m-pn-ofmww.wmwtnsmmr(m&m |
19 |ihe Astemiy Gherala Qiice, snd one £op to Uie disiict snesiey of the sounty in.which yoo wete sonvisted of to ] t:;l\uyx_ o ]
e original prosecutor i yoa we challeaging yowr wigiaa) conviction or seztence, Coples must conform in vl) ) ¥ .
i pmlmmm oilginal submitied for rll:; . . 5 26 @) Jud gz witheut & jery ... A . R
' o ! FermoN . S : . g |, 1. Ddgeotcatiyar I Ve o B
33 | i Hame of fastnnin ad condey n which you aee presenty ingrisoned of wheré indhow ynsare pisenty < | [ 3 1 - a2 wmumlfmmj-angnmmﬁnmxhlﬁmn;.h o e
A e B Mumlmm“gfsﬂﬁ&ma{a_ﬂﬂqckkwm.&y&m,., PRIE— 4 ooy 3 |13 tyon did appesk mower e Tilowing: ... -
3| -2 Name dnd loeation of eourt which ent fof attack: ME.@&“Q. N ‘ 20 | i)y Name ofseurn .&&V@é&. 5‘-&{“"\’% g.!\‘.\!?ﬁt..w..... —-— )
# g S\ Dt ConshiClash, Casﬂ-‘\:‘.,..h\k.a&\m : ] 25 1, (as sumberas cmson, S22 . :
':E.S.‘ 5 2. uuvufjllmmal‘eouwnww Aﬁ'u‘.t\«.bpmlnw — 26 | ) Resule A@\Cmb& I
% o E 4 c mc'l"\b_" Q3 - 27 | (9 Dateof reyul: W,w.. kl\.ww.w-um . L
ﬁ g B s (3) Leageh o seaterce: Lifs. mmm&mﬂ%%%ﬁﬁh | v e | qawe copy oferder or deelsfon; iTayailable) R ) ‘ Lo, s

1] 14 ttyodidemappent eamww\wm.aum A L?edsﬂdnm_,shés sama&)_. | . —— E—— e o e b ik oy .
* : i - . . | . z pemoa.-ppummuumm ’ ' . ’

: i \ ) e I I Y mmw.um.wunmmu.mv«m,m.x . -

P A mnmaemw rmu:fnayumofmvmnnndnmncr v ywpm[wuly{ﬂedu;i . 1. . . c:u.llnnormnnr . /J R 7 o o -

s fpestiom, or maligas with Fespect to Dhis Juilgiaent & any sfzuarMnnVu.)LNo,.._- . T, e i, oo et Y. e . TS

L 15, Ifynnrnn:w:rm'No. 15 was “yes.” plvo 1he foltowhiy information: * . . Citaton o gatc GF decllo: E‘- N

2 (-)tl)mmarcmm‘ﬁ_‘g‘zéleﬁ_a%ﬂa&mb-dﬂﬁQ&Q\ %ﬁfmp‘\nﬂm&a . ormister o, o et e Ve o e

. QNaMormwmﬂﬁnﬁ.hﬁMwﬂm M&m&?ﬁzﬁ:‘_&m‘, _— oo dete ot dison mﬂ S

- a E .\ L : )
» | Setgomssda lets "9 | ) Wyou did novappeal from ke adverso action'on any paider, -pplm.m ar morion, explain biefly whyyuu

1 mmmﬁﬂ!ﬁ;@ﬁh‘\m&; s&m‘....?____ _____ - . N

¥ B LN did not, (You st retate specil muhmmnlﬂlhlswmhn\'nurmwwewbelnﬂudednmrvmmh
u ararey e gl RN 172y 41 inches ached o he petiton. gl hitiexcee fve purinén pagss In |
O - : - : R . R lmm;_(_?ﬁ!hnmﬂ_.\f\ﬁ_“.% is,asﬂm m\:mi:; Smm @\, J
1 [l)Dﬂywmh:memdmuIy h!ﬂdngmywpﬂhﬂn :ppunnnummlm‘(u e u .
T 5 Rttt A et = A wl on kawmnmhgnhamnﬁpnmmhmpmw 'uucwﬂhvrwﬂinwm'w‘_wiy ot
s e ok NM: ) . ' . ’ 15 Frettion o b rocen, sy otherp procecding? 5o, Wemigy: - '
| m"""""'""""‘“’m”mm bpittan ordte of e extered pufziant o eh rsule o c wvnm«rmugumm s e g Msad.. Mu&.b;m_gc&.ﬁs@t&mﬂ.m
) " H’L o — . - — [ '" . h?.ummmw _Q_ﬁg D‘(“D"AMI\“ . . v ;'
26 [ (oY gy seositpetam, desinglnfomatien: Lt BN ' "] &)nupmﬂﬁmlnwhlcbumvwndiw!mﬂﬂﬂ' N“" i .
19 u)rhmnfmm.lsllﬁ- o S—— R L :' . T e '”-" . . - . g
20 a)Nmew_f ediog “.’f* . iy 4 . ' | i (aMemupuanm-umnhmsﬁn-wm (Ywnmulnespulﬁ:hwlnwwml!‘
n me 4 A i Znns . mh-. Your response sy be, Insladed on paper which s 8 m iy L1 inches wtached wb the pmuxm. Yoor
= (l)mnmmlum-wnﬂmhm:mmwm “P’I‘h“mm’wu"'""mz' - . 2 | mpwumsynﬂemadﬁv: Mndwﬂuennmpmﬂnnplgmhlmgn ) _bfia‘x tmes sttt et .
a3y SRt N’J‘- s sty e o . : S Rk : "
Y] (ﬂ)mal‘rewm N”‘K e . v . ’ ; ¢ ;‘ |
= ' [ R SR
- . b

2 | =napgl« your seasang for fiot presenting them. (You most.rifaie mpecific m in response to s lmnﬁm. \'vuv

27 -@A;mwuhid or gabsceuent ﬁdidondupfm_ws or mons. give the same [ﬂmﬂmlknn_sjme.lin P wwhhshmmwm which is 8 172 by 11  amaibad to iz pelition. Yoir sy ot

o s et o - T ] o e pemiinins TSRt At o Gt




éCQ.Vm\'\.L}\"&" [l

| TR
‘Couigel




' 1 Q_QV\ALLC:\- <Y \Jmtrqw‘\".%ss SQoIdA-Qm' \'\\M \A!H:\m N : . lil 13 sha :_gum,s 1,{«5"‘“\ .,
2 M\\B«r:é\ mo&egi See. EX&\_\\ 7)"*“(.." ) . ;s T W tﬁ%“m“nr \e
| VAT consen ¢ prcdodple cavsen | . A o Stbun, aea ot = ke 1
=y ou\é\ ema.eyéc r_«rmmﬁ'\'qwlﬁs AN Oka AM o, Awr\\ 1K AR h\o.d(\ m\:\.pﬁe,& h“‘(\ ack- R ﬁ!! omisﬁ -

S 3,200% ?Qg.u_\‘ ?&/\M \C\f\'\\tu\(i.Fl\ K ‘\32& ) . L slidems o %\QQ(UJB\"Q. At\cump./('\‘wwq &m;v\.tbvxr‘\tusﬁ‘i
5! adic ‘;\* 2 Mptvﬂf\tg S‘\zm\(ee ’LV‘:" A0 NE("‘ — & :;é\.&:h%\;ﬁh:;&bg( “:g_wxdhlﬁw c:svcicu Ae o, LN E:’MCY

L ON BER Olok = Sec BXR . N, TNC 5 Adk Getidens Cadonida Hasteen (13
4 C,\:a.c\u s vidlaMev b dine ?-ej: '\"&u\lf( %u&‘v\r . e ; (_acaﬂ.\éga( ‘\th*lk\ N4 MQ:‘AA.\_‘ \ Wﬂ::? me -
ﬁ AW\‘“ '\Aw\&v\k Uus Cb\'\&*\-\«.\\-cnm\ -\'\q\n-"( Dt& ua“f.EA . __'7.‘ ‘q (’ou\*ﬁ n :’n %\X(Q?HC_Z.SA;.:\'Q Y (‘\é‘ 5
ol Wivn ‘0\4 Mg, Sﬁoiu o.éwv\\.s.s\ovx f:Q-ﬁvxe_ Weoally o Y oh
i) Se\u.a e_\l\éuzy\(-e Qg Q{.CD\N\QQM\M ] C e
1z ‘m.mcx odilized Yo covie va -oSc \ms el © o
13 ‘r\eft e cecotd grovided badicatiom dhat N T \‘J\reé\

;‘1 ‘(-\W\.\e.u\ Qﬁﬁe&%c?&\'*‘w\\g. WQ\‘D&Q il I R | 5 LS =1 ;
|’_si-‘r\f\°. orncess el éa\mmmq a wastadk nad \oeaun., o s Y Y *std‘("Rm*H . g IR
'S R \ M‘H“““\'\" As “'\V“\‘;"S&;&S oud, - ! ' 7..”; cx\twm vd-%/\ e amléu@e Q&&“QA“-BM‘\V*&::;{

17l Meon! SQG(L\AM_RS&;&V\!FOESM\ alilieeis | T eI ) ok st " e ot hicadeh @

'3 -\—basnf‘*:ie‘ ‘]tq_;:;‘s {3(; G‘V‘iﬁ“"‘*m‘i;{i‘ue‘ ?:\‘*EM : W ) C;\\ m'Ln(\\,:Q ﬂ\u?«:%?é\ W\S‘\'D 1\ CLtnxo.es‘ (‘%'ins*llt#ﬂ\

AR OuCunay Sk T OLL CADCMABAY aS DANAG W, ] ) 9 L\ ¢\ me o iy . O.w\\nq -&\g bl anens

10 O\tu.V\. S, Wowie Sheke., S QIA\SE(NW ‘ﬂ%.:\‘ N ',:_0 ha;\: 3 < Ao \‘D\LL&

2} %QQQ\;:.\\ t “Nakal onagey wede g - : R N i atlléoc\es e et S\Ag. &jb& Bfina Cooms, -Spé .

e adateed i bestuny 68 She :}}mw See LT TallE Me R dlanfaes, gtli-fob, - ;&4‘ e

23llwibeciol O shdwiing < LA ' 13 Fucw\ecme;.-\he Cogord, mm ‘ol avouigel |

iaf] de oo, aj\\-‘le\neev\&e.v\t_v ey\& close~ wps uQ—lAue. 1 , il e dulatel very eathy’ el | |
LS ;““‘““" M “"L\m - : __2sihuasther M\\&reé\ A\i ast \w‘e_ cd‘ ‘\-lai JE\?\'?.M\S& ?@ -

2t Voo cotven o oS AT NG u\u\o. A A amrh.\en* 140, o mfea;\h'.(" *ela) counsel was

1 sm(“\’?w_rs Ao¥o u\.c*ng,%t c«m(\ﬁm**'\\\ S Y ",_, Asch n &:@@\’mm\m Js5ues \-chc\‘ ‘M%\Q mthl

19|l weac ¥he edsr woll, Ancee 3-‘2"'_“1\,;‘3‘ s .‘Z':‘ el 23 lew Vi
K ‘ & - e i il

ovies QVm*mm'\'dk o, -\he_?q:\\‘\-‘cwecs Aowicile To .

.Sgo.«\r\%:,r: Mt witn et o Voltd ac(‘as"rfsea Vo .

Whteas, Yne: Stale may ConFend %q*‘\i«e ,

um«qydr nee emo.evét u?mms’\'qvxce_ 'I'nm e

lrecovesed, e_\idﬁ_w\t.e_ shauld! nst be Supptessed the.

.J s

L Pedgnes Sidomits he. ‘m&_ﬁ_egoiaco‘:\-ﬁaw ot

u.a\q’r\uw PN Cﬁuy\&t\s Lolaretn Cile o We.—'\nq\ .

' "HAQ auﬁ%.eu\ a5 ke ww\-m\ 4\\%3@\ -&vd-m Fawml,

rrahion o Sooptess the 5\&)5e0ueuc\'\\4 se.zaA

U5V Tewisen 1 E B 104U %0‘-\%—-‘-!"1('7—%(@\‘\% .

et dence "f\n&?&“‘;ol{\ﬁ(‘ W\aé.(m/\ OpRn Col

Himetion 15 e otw\cma\\ a\\eqa?m“

Ve, CossiPallace dn e o m*&wm

\J\E@‘L dh\ﬂ’.ﬂeﬁs

CRLOCDL See’?W ﬂq\zmc\. \J% 1]3|1btﬁw\‘-\ =\3.
e, M\\&&c\

a.&‘\'\AQ.. \?S.Sm_- X aoa(“(ms«.‘\‘*l*&ﬁ her '\‘ﬁﬁ'n Moy

\.S '\‘L\Dv']\' she. a\é\ wy \NL ot the” Wew\\St s ¥ V\vn{«.JT“ .

& e shertine whew she DrmnAcA eficess™

2| cundes She Sodbn Awsndmenty aad counsel’s nealect
oft£sem unseasonale. somscines.and.

T T

i

Cransett Yo geattin wilhin IO, Clescly ag e

Foustin ad Eouctesth Avsdne b HTPTRY
C !.1 IR \ .

TQQWM M Wosrant ADD\\CA.\\\E'/\- wAﬁ(a’.‘?ﬁj

.1‘3

’ tSQL IQV\ fl_% a‘Q"\-\A{Mm:.lg -. .

I av@‘cu‘i‘u&mvx. CMA smdlee S e WA toved)

‘ b\(-\ u%\lw'b\\\s OMA v\SUtfoMC.{ ey - 4

Y

E\!,S_e.:‘ﬁzm;s,_ss_e._ﬁggsbn&o\t cx'éoob \\*\1 b ouy \D(i\'—[\}dr

. 1E

=4, b e
S sheate S Ve \m_vxgc.s

émwmow OQMOCU\&S&S T

el

. Sé i .Q L —‘bx‘\g o 3‘-\W\.L\\lr mo‘c\n\f\jm 5\-@'\_@_55

whiete he had an ey-@ec\m’\‘ﬁw & ewo.c.\s 56& ‘E)LH

SRS MM BT 9lulabik, o D12,

\aho.e(&ﬁt “&\E.‘Sf{\nfﬂgﬁbh‘\- GQ\\\: Y. nu:‘.\‘ b BARAGWY ~ &Cﬁslf

0@?—.«;’5 %@ut‘d&n"nnm:\-‘.an aAd bk Seeoed

K'Q\Duk Al Sarinl 0&5r\-eux ik oV ear's osSuimes

\\A&A\Lc:\\iu}\ ax Qog,c*meuﬁ'*\“\(} VJL\?.V\ she aﬁf\\l&é\

; Mead Eslile's aud vl questioued by
S\ cel's and pravided dhe Yiew dud &'m\su:ﬁu ey\‘be%‘

Z(e

Msecyes w&mm Ao Seatt\n ¢atd,

3.7

7'& (-

sucely, }m\mm\,ecs e ibin\ ey ek e

SASYOEA u\CL.\ GEAE‘CL\

i

L1
LY

19

Meaglly citcined ohdbds ol

\mf&\c'."( ('\IC\F-‘S & \'-K\* Bad OK&C\Q w.‘é«m “\\‘\Q.
evidence ‘etmvesed suloseq LRk the @it \\\tﬁa\\
e.v{\'i‘\‘ s wass o.wJSeé\ ; Shste A TRR\GS .

(N3 Krnmelman v, Bccison MTT 0,5, 3657 |

(\°‘°‘=‘°§ L_XM\M_EL

A\SM \u\(mwj
?\L\\e_-?- NS V\mew\’t&é\ 3

; a-:c\uAmo\"éAe " K
B0 Akscent] -




153






\Jkg_\. '\-\I\L 0&:*\&5 QWfbo.dnec\ Pe poarch Mg

gc_\n.\u,‘(:\ \aé.qe.a G Q\D\ELMOW 3o wilhic ‘\—L\L

Dbk Conck \ndicaked “AAQ_\{_\M_LSMOD\QM!V\J(

e \nsheuctlons, See BT 214]2008 40.2-6.

Iv\"t\m.s \v\ﬁcw\L-?.‘\-\n&D\s'\‘nC"t Cmc“’t‘meo\l{éﬂa& -

*c ae_"t WA oA wxs%mv_‘\navx or.e “\-o-‘A«t \u.tq

£ e.:":\(‘w»o\"m &eX\o{S aXe. IvCT&N\m‘ v hentu :_\‘M

43k u.s i ) 489, 9% S, O, 193 & (W), -\—\Aa.us

____\ ;;__gcm.m_mas@ %&w.*%gb.fmdz« de- |
Comuiirbed coversible srek oy :;u!cw\ﬂ\-\m%o,unsér\-\e& .

@,«mﬂ&mmgmm@m

% Yhe \u.w \40»5 [Ty ée.\\\oerc&:o v

a\'ev\.'\:‘\.\l }_bg\‘(‘ox\!meé N evode, \Q\J

vd\ne.(e, N RS \'!S \‘e\(l\] (&q wieeS e, Disdrt Conit to

_o{,q_.lr'l':n__:u.\s"“‘

S U\Of e Cout "v \Nz.\é“ &Y fm\mr_v\k& 9’? Ct:wf\SE.\

ot sdesiitike Suc \M'\'{ud(\av\s \:sl%{(m‘\“

cuciihe s _-[ o§e— &
\gc‘ﬁ-&m \gsjmci\'\tsg '*‘7\.& The savme sk

of st Wit the. -

T, G,

Dhstetet Croel Rom owmq ara) Wnsteuciions fothe

_Q(Qdu\é&.s |

Winile: e \ugit was v A&\\‘O&(Q\\ on -\-\AQ_ b\s\'nc\‘

sy, wt\e,m,@ Ls_mw’xu__gl\(_g_(;e%a Yre omal

‘Vc_,eu(* oddceifed M Scluedtls e\me.dmm. ow\»é\

\ml(mc\\o\f\ Aesty T Mg ms‘row_e.w parhes

Aihash garee Yo ofe Tnstrution,, See &Y, 2{4l2e)

wuf] s QQ’S'DC s'\\"\\'l\f\“\ . ! — 13
] | R 2, mw\{me«k-\o%\«& ' s AW 00‘1- 5 Mo\dez V. S‘H\Qjﬂ&a R34 '-\ESCNW 2R
i wx:s’rmn‘kmm o "“&ér“w o e onitadt 18 \Akewmﬁm negel w«.s\é\zg_ag%\«e‘ .
[kd Whe Yhey é.\é\ mé‘\au.cw"tg c..w&t( %mﬁ\'@ . 15 D\s’rcxc.i\‘ C-::u.r\: AS mi\'gﬁé&, .QBML%\_W_&!S |
all _and we discusted Wi rendoecs ofis o, 12| Candomental doe croes X commenced arthe Yve| |
18]l _copy was deliveied o vy chompets ,ond T 27| MeTucner 3 i gop q\\\' dmme.& e ey g A |
ol CaE ATk the sogemert was ¥6 Sud Mg 194] ot nsteuc Yo ¢ Wi Aece o o, \%w wsicae]
ol ST R Q% Sy et ?_\ﬁ\\«ér\r\mt&ur\l T *\bw"ca "dn.ok e@ed‘ GQQKLA when e mﬁm&ﬁbnﬁ -
el ¥ X | é\e\‘btca'k\m _ﬁ'wn QT o AW ; R : 3 : W *"\1\. hﬁ-{-{'\&
13 e.mp\ms\_s T mtabtog wnfalC so lnave 22]| Canc M s e aoddionel, awrigetifed gury_
wll Wi o Yot T will e the pend Cousts 23 ;&M\an 85 an gx\ghﬁ.:* \‘oy‘wqggg oy A
P \ouS( wie N et qwe;‘c\ms et ke 24| paceliaote ecdidh, Cooawhor v Siate 12} 33 S
| Ve Nusy . , " 2l (Nev. 2065), S, v Toty, 52 £.3d 267 (Qn G AS9S), |
all  See SV lltllzmzﬂ 'R TR 2k W\M&&\eﬁg, —aggellale - e Couinse\s neajettto Cwose_%a .
24l e . — infdovioasly greserved 1ssue of the DIKUE Coulls - | |
I T _ : '_'%C;% R Y AR TR A deeeR T
SR — e :
: i o
1] Qau\&u.e:‘: 'DCE\UA\:.mo. e Veldiomer off \uckc_\q\ ey
2[i<eNien BN . o me.c&brmu\s Aol . See_?ﬁ( 7-\3'100?3 g l G:MAH\ (_uw\,u.\o.‘)t\\!?_. E«B(
3l op 2ty Shallinas ¥ilaS, 53k F.33 624, k201 P4 Gr, 2008 . i otye - o ™
i Focherwore, Wad agpelate. citwnrel calsed \ssug, - : -g:mt A \/m\q"c:é. R é&i\ «<'s ?r\ n;\&.\. ;—%Q%\?:;E‘ﬁ S
s -Am-\— e NI Coucle o@m-\'\eéx e waseiled | | || Seac i Ad.Sel ute, Dus Tencess, Ta T5ial And
L6l oAk onal nstociteon wu!m\:&cbm&? Mevaday W |ERecive Asnctas QQ_CMAE..\.\.AS_CD_ c A'\'LC)\_'-_L}\
_71j Stede \ow, wilece Yine Qrogesinguliny is it whethec = meAAmm_ts anmc Tt S A,\A&u\c\-:j—“ e
g[[he i ashrueNon® ol have M orein oegolled Yoy e, - s, (o MGSLLQ.PSL T G‘GT‘:&' :
4 \ut‘\| LL\A(M\SJ\’\'\'U&NM“V Buk wlt\&“\?.( ‘\‘\M-"l LI N 9 Nt\luu')\c\ Cuns{w‘{wl-“eu 3
1off Ceasernaloe. Walinood, %\‘ e’ \-Sw :\5«:\ so agely o N
1 \'\' e ixjue. would drave peona dea bawa\ et ] . \\ ) .
12| on_onpeol. Scnoels \f,_&kcd't AT ‘J.A‘fZ:S' V3% (v, )l:. evﬁi?ew&. q&jﬂs_@j‘;.?a““ ‘5&&&_
15][ 1998y o s v, Ry s, NS £33 W, W52 (104 131 he,_cuune) 3@?}‘_ efhek o dhe gcm(‘,[ gd%ﬂk et ]
wll e, 3900, Evidkd ¥ Luceny, R W3 3% (1925 ), Ford Dl edicd ReiRomer even, TEWAY
s || Ve Wabnwict e, U4 0.3, 239(1988). Ccanl ok waid: - 9 | m@m&dd e ysdichel b wiartart cele "\i«% |
16| ond geressal sQ chw\d:sw\ %CD\M’-W -‘«'m\ M e |[fs et dbe ,;3_‘3( o e ot Omcg&é -
17 W““""‘*Q"}‘ : 2T woold | \nae, e, d@zﬁm‘;\' fod e, cumala %’u‘k _
2 13]{as o whole. Ssqites Levetsal c??dﬁ%aneqs cav\wch‘m '
15 '?\el‘e_,Q- 12 \.uaﬂ'wckaé\ Hond o vew detol, Vo dez v, State 190 34465 (Nev:
4] 2008 Y, Yoste. v ?wmds 505 Fsa NP PSTCORGE -
2} 21f :mm)) Dewwselly V. Decb\c\sh&m lm, USSTE0 ||
= " (\cnq)‘ o ' 1.4
13 -“I‘ O | s i “- N !
11, Rdwﬁ ‘\.J_..\Ué.(fm*ea\..., .
2 g . N .

155




1y W&S"Q\‘?ﬁ.iﬂ'&:ﬂfy-' .
1|5 Egﬁch'ﬁﬁp ST AD




. N t s
. ° 1
: -
-~ :
.y - T
- -0 ¥
3
- B i
i . w1
i o: . ;
. - . _
] SR PR
a
. - I }
. R




O oa"'-..l a G s W R

10
11

12.
13

14

15
16

17
18

a9

20

nl
e

25

el
sy

I, Ms ch(‘ < Qmo\s‘o\; . hereby certify, pursuant to NRCP S(b) that on thss \ 31‘
day of" b / Q_, ; 201\ 1 malled a true and correct copy of the foregoing, 5 L\(}O[Qmmh\
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by deposxtmg it in the H’xuh Desert State Prison, Legal berary, F1rst-C1ass Postage fu]ly prepa.-ld.,
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'CC:;FH;E

DATED thlsuday of ;) ,202\

Propria Personam | § |
Post Office box 650 [HDsp] T cod'e, .
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AFFIRMATION
Pursuant to'NRS 239B.030

The undersignt—yzd does hereby affirm that the preceding M'{yﬂ&b\i“v‘

C,amftmw\ Qf Q,\\két\ < EIQ\A b\t{ W\SOL P?b‘itﬁg 9&“’“5 " {)ﬁ‘( w(ﬁ/&wﬁ CDW

(Title of Document)

filed in District Court Case number A th %2\0{32 \f\/

[E/Do‘es not contain the social security number of ariy person.
.OR.
O  Contains the sodial security number of a person as requ'ired by: ‘

A, A specific state or federal law, to wit:

(State spedific law)
-01’-

B. For the administration of a public program or for an application
for a federal or state grant.

\bww %&M; . o J'\‘Zfbl/\ﬂ

Signature I ' [Datq

- Deowsss G\n A\m ~o33<gt(b

Print Name
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Electrenically Filed
6/29/2021 2:06 PM
+ ) . Steven D. Grierson

| _v _‘ CLER| OF THE CO '
PRI &;«J P
\ YAAL 6(1 \Sb | 0334?"{0
19a¢C In Proper 'Person

"P.O- Box 650 H.D.S8.P,

Indian Springs, Nevada 89018

. E“ Ldb\ DISTRICT COURT

Lol COUNTY NEVADA

Denns Hace Q;‘r‘nqsbxll ,
.&\l\ﬁm\qf — B Case No. A‘ab‘%z\WSI‘VJ -

-y- Dept.No. XX\!’

@M—QN\&V\ ,\Jar&ty\ IQ‘\' q\ . \ » Docket '
) .
Rtﬁ ?Lﬂé@v\f ,

NOTICE OF - APPEAI
: : Ry ' :
Notice is hereby given that the QQ*\'\“\ onel L, DQV\V\lﬂ M‘“ﬂ(ﬁ

\
G.)Vs%sby, gfh 98 s by and through himself in proper person, does now appeal

to the Supreme Court of the State of Neva\tjx the decision of the District
AN

Coun__A&J/_\' W ‘vm\ ?&‘{“FP\BV\ 'QDY H" o] H«RDQ%S CQY oIV A
1ed oussusut to NRS 34,360 139,370, ————1—

PE——

Dated this da:g,- S—D\V\‘Q, 23] 20:3.\

Respectfully Submitted,

In Proper Person

RECEIVED
JUN 2 8 2021

CLERK OF THE COURT

Case Number: A-20-821932-W
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CERTFICATE OF SERVICE BY MAILING
1 Deanys Mase & hereby certify, pursuant to NRCP 5(b), that on this 2.7
day of 5}3 L ,20_|,Imﬂaduﬂemdmmwpyofthfomgomg NNHC:Q
B’Q A% —
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:

N?.\lq&q Senpieme (oka\"
1(.{ 8y N C
ADL Seutla Calfan 51 n-ﬁ'lz*\

TNV 0T Ue,

DATED: this 23_dayof_Juwme 202l
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pigiﬁ:fhoxeson%&i—m

cet File
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AFFIRMATION
Pursuant to NRS 239B.030

Nk
The undersigned does hereby affirm that the preceding QUGS

té? JX@ QA\

(Title 8fDocument)

A-an - 3219432~ W/

filed in District Court Case number

E}/ Does not contain the social security number of any person.
-OR-
00 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
| -or-

B. For the administration of a public program or for an application
for a federal or state grant.

LW 6/33/25&1

Signsture { Date '
<Deku J 6&‘: qff})\l

Print Name
QQ‘{\{"W-M P(D \j‘i_

Title
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ASTA

DENNIS MARC GRIGSBY,

CALVIN JOHNSON, WARDEN,

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

Plaintiff(s), Dept No: XXV

VS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Dennis Grigsby
2. Judge: Kathleen E. Delaney
3. Appellant(s): Dennis Grigsby
Counsel:

Dennis Grigsby #1033640

P.O. Box 650

Indian Springs, NV 89070
4. Respondent (s): Calvin Johnson, Warden
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-20-821932-W -1-

Case Number: A-20-821932-W
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Case No: A-20-821932-W

Electronically Filed
6/30/2021 1:09 PM
Steven D. Grierson
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: Yes,
Date Application(s) filed: September 25, 2020

9. Date Commenced in District Court: September 25, 2020
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No
Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 30 day of June 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Dennis Grigsby

A-20-821932-W -2-
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Attorney for Respondent
DISTRICT COURT
CLARK COUNTY, NEVADA
DENNIS MARC GRIGSBY,
#1813660
Petitioner, CASE NO: A-20-821932-W
-Vs- 08C246709
THE STATE OF NEVADA, DEPT NO: XXV
Respondent.

Electronically Filed
07/15/2021 2,45 PM |

CLERK OF THE COURT

FFCO

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND ORDER

DATE OF HEARING: JUNE 16, 2021
TIME OF HEARING: 3:00 P.M.

THIS CAUSE having come on for hearing before the Honorable CAROLYN
ELLSWORTH, District Judge, on the 16th day of June, 2021, the Petitioner not being
present, PROCEEDING IN PROPER PERSON, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through NICOLE
CANNIZZARO, Chief Deputy District Attorney, and the Court, without hearing oral
argument, having considered the matter, including briefs, transcripts, and documents on file
herein, now therefore, the Court makes the following findings of fact and conclusions of law:
/

/
/
/

C:USERS\HALLP\APPDATA\LOCALMICROSOFTYWINDOWS\NETCACHE\CONTENT.OUTLOOK\BK Z7TUS H\200819949C-FFCO-
Statistically closed: USJR - (RENIEE Miksr FRIGEEMEIH RISEU
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FINDINGS OF FACT

On August 11, 2008, Dennis Marc Grigsby (hereinafter “Petitioner”) was charged by
way of Information with one count of Murder with Use of a Deadly Weapon and one count
of Possession of a Firecarm by Ex-Felon. On January 26, 2009, prior to the commencement
of trial, the State filed an Amended Information wherein it removed the charge of Possession
of a Fircarm by a Felon. Petitioner’s jury trial commenced on January 26, 2009. On
February 4, 2009, the jury found Petitioner guilty of First Degree Murder with Use of a
Deadly Weapon. Immediately following the jury’s verdict, the State filed a Second
Amended Information wherein it again charged Petitioner with Possession of a Fircarm by
Ex-Felon.' The jury reconvened and found Petitioner guilty of Possession of Firearm by Ex-
Felon. At the penalty phase on February 5, 2009, the jury set Petitioner’s penalty as Life in
prison without the possibility of parole.

On March 19, 2009, the Court sentenced Petitioner as follows: pursuant to the jury
verdict, to Life without the possibility of parole for the charge of First Degree Murder with A
Deadly Weapon, with a consecutive term of sixty (60) to two-hundred forty (240) months in
the Nevada Department of Corrections (hereinafter “NDC”) for the deadly weapon
enhancement. On the charge of Possession of Fircarm by Ex-Felon, Petitioner was
sentenced to sixteen (16) to seventy-two (72) months in the NDC, to run concurrent to his
sentence on the murder charge. The Judgment of Conviction was filed on April 6, 2009.

On April 14, 2009, Petitioner filed a Notice of Appeal. On September 14, 2011, the
Nevada Supreme Court affirmed the Judgment of Conviction, and Remittitur issued October
10, 2011.

On January 20, 2012, Petitioner filed three (3) documents: a Proper Person Petition
for Writ of Habeas Corpus; a Motion for Leave to Proceed in Forma Pauperis; and a Motion
for the Appointment of Counsel and Request for Evidentiary Hearing. On March 7, 2012,
the State filed a Response to Petitioner’s Petition. On March 12, 2012, the Court granted

Petitioner’s Motion to Appoint Counsel. Karen Connelly, Esq. confirmed as Petitioner’s

! The Second Amended Information reflects both counts as follows: COUNT 1 — Murder with Use of a Deadly Weapon (Felony —
NRS 200.010, 200.030, 193.165) and COUNT 2 — Possession of a Firearm by Ex-Felon (Felony — NRS 202.360).

C1\USERS\HALLP\APPDATA\LOCAL\MICROSOFT\WINDOW%\INETCACHE\CONTENT.0UTLOOK\BKZ7'TU8 H200819949C-FFCO-
(DENNIS MARC GRIGSBY)-001.DOCX
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first counsel on March 21, 2012. Less than one month later, on April 18, 2012, Ms.
Connelly withdrew as counsel and Terrence Jackson, Esq. confirmed as Petitioner’s second
counsel. On November 29, 2012, Petitioner, through Mr. Jackson, filed a Supplement to his
Petition. The State filed a Response on February 6, 2013. Petitioner filed a Reply on March
5,2013.

On January 2, 2013, Petitioner filed a Pro Per Motion to Dismiss Counsel. The State
filed an Opposition on January 18, 2013. On January 28, 2013, Petitioner’s Motion was
denied. On March 8, 2013, Petitioner filed a second Motion to Dismiss Counsel. On March
11, 2013, Mr. Jackson joined in Petitioner’s motion, citing irreconcilable differences. The
State took no position on these motions. On April 1, 2013, the court granted the motion.

On April 2, 2013, Petitioner filed a First Amended Proper Person Petition for Writ of
Habeas Corpus. On April 11, 2013, he filed a Supplemental Points and Authorities in
Support of First Amended Pro Per Petition for Writ of Habeas Corpus. On April 24, 2013,
he filed a Second Amended Pro Per Petition for Writ of Habeas Corpus. The State filed a
Response on May 7, 2013. On May 15, 2013, the district court granted Petitioner’ request
for an Evidentiary Hearing regarding his Petition and set an Evidentiary Hearing for August
16, 2013,

On May 20, 2013, Petitioner filed a document entitled Motion to Appoint Counsel
Upon Grant of an Evidentiary Hearing. On June 4, 2013, the State filed a Response. On
June 10, 2013, the Court granted Petitioner’s motion but noted that he previously had
counsel and requested that his previous counsel withdraw. On June 17, 2013, Carmine
Colucci, Esq. confirmed as counsel. However, due to a conflict between Petitioner and Mr.
Colucci, Tom Ericsson, Esq. subsequently confirmed as Petitioner’s third counsel on June
26, 2013. On June 26, 2013, the State requested that Petitioner file a superseding brief to
encompass all of the issues due to the numerous supplemental briefs filed in the instant case.
At a status check on August 7, 2013, the Evidentiary Hearing set for August 16, 2013 was

vacated as defense counsel needed additional time.
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On December 11, 2013, Brent Bryson, Esq. filed a Motion to Associate Counsel,
seeking to allow Chandler Parker, Esq. to practice pro hac vice for purposes of assisting
Petitioner with his Petition. On February 6, 2014, a Stipulation to Continue Supplemental
Briefing Schedule and Argument was filed delineating a new briefing schedule. The
Evidentiary Hearing was subsequently reset for September 10, 2014,  Despite having
counsel, on February 13, 2014, Petitioner filed, in proper person, his Third Amended Petition
for Writ of Habeas Corpus for Post-Conviction Relief and a separate document consisting of
Exhibits in support of his Third Amended Pro Per Petition for Writ of Habeas Corpus for
Post-Conviction Relief.  On the same date, Petitioner filed a proper person Motion to
Withdraw Counsel of Record, seeking the withdrawal of his third counsel, Mr. Ericsson. On
March 5, 2014, Petitioner filed a document entitled Judicial Notice and Supplement to
Supplemental Exhibits in Support of Third Amended Pro Per Petition for Writ of Habeas
Corpus.

On March 10, 2014, at the hearing on Petitioner’s Motion to Withdraw Counsel of
Record, Mr. Ericsson represented that he had previously been contacted by an attorney in
California who had been hired to represent Petitioner. Accordingly, Petitioner’s Motion to
Withdraw Counsel of Record was granted and Mr. Bryson’s Motion to Associate Counsel
was set for March 24, 2014.> On March 24, 2014, the Motion to Associate Counsel was
granted, and Petitioner received his fourth counsel.

Again, despite having counsel, on March 27, 2014, Petitioner filed a proper person
document entitled Supplemental Points and Authorities in Support of Third Amended Pro
Per Petition for Writ of Habeas Corpus. On April 2, 2014, Mr. Bryson filed a Motion to
Withdraw as Local Counsel of Record in which Mr. Bryson represented that Petitioner had
terminated Mr. Chandler’s representation. On April 7, 2013, Mr. Bryson’s motion was

granted and Dayvid Figler, Esq. confirmed as Petitioner’s fifth counsel.

? On March 27, 2014, Defendant filed a Motion to Withdraw Counsel (Second Request) again secking the withdrawal of Mr. Ericcson.
This motion was later vacated as moot.
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Though he had counsel, on April 17, 2014, Petitioner filed a document entitled Judicial
Notice in Support of Third Amended Pro Per Petition for Writ of Habeas Corpus for Post-
Conviction.

On May 13, 2014, Petitioner filed a Motion to Withdraw Counsel of Record and
Proceed in Proper Person. On May 30, 2014, the State filed its Response. The State took no
position as to Petitioner’s motion but in the event the Court was inclined to grant his motion,
the State requested that the Court conduct a Faretta’ canvass. On June 4, 2014, a hearing
was held on Petitioner’s motion. Petitioner and his counsel Mr. Figler were present at the
hearing. Following statements by counsel and a colloquy with Petitioner, his Motion to
Withdraw Counsel of Record and Proceed in Proper Person was denied.

On July 11, 2014, Petitioner filed a Motion to Self-Represent with Stand-by Counsel.
The State filed its Opposition on July 30, 2014. On August 6, 2014, Petitioner informed the
Court that he wished to represent himself. He also informed the Court that he was prepared
to continue with preparing a superseding petition to replace the numerous prior petitions,
supplements, and amended petitions. The Court granted his motion in part, allowing
Petitioner to represent himself, but declining to appoint a sixth counsel as stand-by counsel.

On December 3, 2014, Petitioner filed his Superseding Post-Conviction Proper Person
Petition for Writ of Habeas Corpus and a document entitled “Judicial Notice of Reporter’s
Transcript’s and Exhibit’s in Support of Superseding Pro Per Petition for Writ of Habeas
Corpus.” On March 4, 2015, the State responded to the Petitioner’s Proper Person Petition
for Writ of Habeas Corpus. Petitioner then filed a Reply to the State’s Response on April 6,
2015. On May 27, 2015, this Court denied both Petitioner’s Proper Person Petition for Writ
of Habeas Corpus and his Reply. The Findings of Fact, Conclusions of Law and Order was
entered on July 30, 2015.

Petitioner filed a Notice of Appeal on September §, 2015. On June 17, 2016, the
Judgment of Conviction was affirmed and Remittitur issued on October 19, 2016.

¥ 422U 8. 806, 95 S. Ct. 2525 (1975).
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On August 20, 2015, Petitioner filed a pro per Motion for Reconsideration. The State
filed its Response on September 25, 2015. Petitioner filed a Reply to the State’s Response
on October 20, 2015. On February 10, 2016, this Court granted Petitioner’s Motion and set
the matter for Evidentiary Hearing on Grounds 1-4 of the Superseding Petition, despite this
Court’s previous Findings of Fact, Conclusions of Law and Order, and the pending appeal
which divested the district court of jurisdiction.

On February 22, 2016, Defendant filed a Motion for Appointment of Evidentiary
Hearing Counsel. The State filed its Opposition on March 7, 2016. On March 14, 2016, the
Court denied Petitioner’s motion. The Order Denying Petitioner’s Motion for Appointment
of Evidentiary Hearing Counsel was filed on April 22, 2016.

On May 13, 2016, Jonathan MacArthur, Esq. made a special appearance on behalf of
Petitioner, who indicated a desire to retain Mr. MacArthur. Mr. MacArthur advised he was
not prepared to go forward on that date due to scheduling conflicts and requested the matter
be continued. The Court granted his request to continue the Evidentiary Hearing. On July
21, 2016, the Court had received the June 17, 2016 Order of Affirmance from the Nevada
Supreme Court affirming its July 30, 2015 Findings of Fact, Conclusions of Law and Order.
The Court found that it did not have jurisdiction after the appeal was filed, the Nevada
Supreme Court was never divested of its jurisdiction, and the Court was precluded from
proceeding at this time. The Court took the matter off calendar as moot. On January 24,
2017, Petitioner filed a Motion to Withdraw Counsel Jonathan MacArthur, Esq. which was
granted on February 27, 2017.

On September 25, 2020, Petitioner filed the instant second Petition for Writ of Habeas
Corpus (hereinafter “Second Petition”), Motion for Appointment of Counsel and Request for
Evidentiary Hearing. The State filed its Response on April 30, 2021. Following a hearing on
June 16, 2021, this Court finds and concludes as follows:

/1
/1
Iy
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CONCLUSIONS OF LAW

L. THIS SECOND PETITION IS TIME-BARRED
Petitioner’s instant Second Petition for Writ of Habeas Corpus was not filed within
one year of the filing of the Judgment of Conviction. Thus, the Petition is time-barred.

Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the utﬁoses of this
subsection, good cause for delay exists i? the petitioner
demonstrates to the satisfaction of the court:

a That the delay is not the fault of the petitioner; and
b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its
plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per

the language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run
from the date the judgment of conviction is filed or a remittitur from a timely direct appeal is

filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

In the instant case, Petitioner filed a direct appeal, and Remittitur issued on October
10, 2011. Petitioner filed the instant Petition on September 25, 2020—almost nine (9) years
after the Remittitur issued. Thus, the instant second Petition is time-barred. Absent a
showing of good cause to excuse this delay, the instant Petition is dismissed.

II. THIS SECOND PETITION IS BARRED AS SUCCESSIVE

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or
jJustice determines that it fails to allege new or different grounds
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for relief and that the prior determination was on the merits or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have alrecady been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and
prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994);
scc also Hart v. State, 116 Nev. 558, 563-64, 1 P.3d 969, 972 (2000) (holding that “where a

defendant previously has sought relief from the judgment, the defendant’s failure to identify
all grounds for relief in the first instance should weigh against consideration of the
successive motion.”)

The Nevada Supreme Court has stated: “Without such limitations on the availability
of post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse
post-conviction remedies. In addition, meritless, successive and untimely petitions clog the
court system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d
at 950. The Nevada Supreme Court recognizes that “[u|nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 {1995). In

other words, if the claim or allegation was previously available with reasonable diligence, it
is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,
497-98 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Here, as discussed supra, Section I., this is Petitioner’s second Post-Conviction
Petition. Petitioner did not raise this claim on direct appeal or in his first Petition. He only
raises it for the first time¢ now, nine (9) years later. Accordingly, this second Petition is an

abuse of the writ, procedurally barred, and therefore, 1s dismissed.
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III. APPLICATION OF THE PROCEDURAL BARS IS MANDATORY
The Nevada Supreme Court has held that the district court has a duty to consider

whether a defendant’s post-conviction petition claims are procedurally barred. State v.

Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “[a]pplication of the statutory procedural default rules to post-

conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district
court] when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was “untimely, successive, and an abuse
of the writ” and that the defendant failed to show good cause and actual prejudice. Id. at 324,
307 P.3d at 326. Accordingly, the Court reversed the district court and ordered the
defendant’s petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322—
23. The procedural bars are so fundamental to the post-conviction process that they must be
applied by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at

1074. Therefore, application of the procedural bars is mandatory.

IV. THE STATE AFFIRMATIVELY PLEADS LACHES

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine of laches is necessary in
determining whether a defendant has shown ‘manifest injustice’ that would permit a
modification of a sentence. Hart, 116 Nev. at 563-64, 1 P.3d at 972, In Hart, the Nevada
Supreme Court stated: “Application of the doctrine to an individual case may require
consideration of several factors, including: (1) whether there was an inexcusable delay in
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seeking relief; (2) whether an implied waiver has arisen from the defendant’s knowing
acquiescence in existing conditions; and (3) whether circumstances exist that prejudice the

State. See Buckholt v. District Court, 94 Nev. 631, 633, 584 P.2d 672, 673-74 (1978).” Id.

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [clapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[Pletitions that are filed many years after
conviction are an unreasonable burden on the criminal justice system. The necessity for a
workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2).

The State affirmatively pleads laches in this case given that almost nine {9) years has
clapsed between the issuing of Remittitur and the filing of the second Petition. In order to
overcome the presumption of prejudice to the State, Petitioner has the heavy burden of

proving a fundamental miscarriage of justice. See Little v. Warden, 117 Nev. 845, 853, 34

P.3d 540, 545 (2001). Based on Petitioner’s representations and on what he has filed with
this Court thus far, Petitioner has failed to meet that burden.

As discussed supra, Section 1., the one-year time bar began to run from the date the of
the Remittitur on October 10, 2011. The second Petition was filed on September 25, 2020 —
almost nine (9) years later. Because more than nine {9) years have elapsed between the
Remittitur and the filing of the instant second Petition, NRS 34.800 directly applies in this
case, and a presumption of prejudice to the State arises. Therefore, pursuant to NRS 34.800,
this second Petition is dismissed under the doctrine of laches.

V. PETITIONER CANNOT ESTABLISH GOOD CAUSE TO OVERCOME

THE MANDATORY PROCEDURAL BARS
A showing of good cause and prejudice may overcome procedural bars. However,

Petitioner cannot demonstrate good cause to explain why his Petition was untimely.
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“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)
(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. Rather, to find good cause, there must be a “substantial
reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,
506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Any
delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

A petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 86970, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
causc. Riker, 121 Nev. at 235, 112 P.3d at 1077, sec also Edwards v. Carpenter, 529 U.S.
446, 453 120 S. Ct. 1587, 1592 (2000).

Further, to establish prejudice, the defendant must show “‘not merely that the errors
of [the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 {1993) (quoting
United States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

In the instant case, Petitioner cannot demonstrate good cause to overcome the
mandatory procedural bars because he cannot demonstrate that this claim was not reasonably
available at the time of default. Clem, 119 Nev. at 621, 81 P.3d at 525. Petitioner’s one and
only claim is that there was an illegal verdict because there was a “jury poll” error, and that
the verdict was not unanimous because only ten of the twelve voted for guilt. Second

Petition, at 4-6. While Petitioner alleges his claim was not available until the trial transcript
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was filed on August 15, 2012, he does not explain why he did not raise this claim in his first
Petition. Petitioner was litigating his first Petition from January 20, 2012 when he first filed
up until July 30, 2015 when the Findings of Fact, Conclusions of Law and Order was filed.
Petitioner also fails to explain why, if he learned about this claim on August 15, 2012, he
failed to raise it for over cight (8) years before filing the instant second Petition. Therefore,
Petitioner cannot establish good cause to explain why his Petition was untimely, and the
Petition is denied as time barred.

VI. PETITIONER’S CLAIMS ARE WAIVED FOR FAILING TO BE

RAISED ON DIRECT APPEAL
Petitioner’s only claim is that the jury verdict is illegal because it was not a

unanimous verdict. Petition, at 8-10. Pursuant to NRS 34.810:

1. The court shall dismiss a petition if the court determines that:
(a) The petitioner’s conviction was upon a plea of guilty
or guilty but mentally ill and the petition is not based upon an
allegation that the plea was involuntarily or unknowingly entered
or that the plea was entered without effective assistance of
counsel.
(b) The petitioner’s conviction was the result of a trial
and the grounds for the petition could have been:
1} Presented to the trial court;
2) Raised in a direct appeal or a prior petition for
a writ of habeas corpus or postconviction relief; or
(3) Raised m any other proceeding that the
petitioner has taken to secure relief from the petitioner’s
conviction and sentence, unless the court finds both cause
for the failure to present the grounds and actual prejudice
to the petitioner.
2. A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.
3. Pursuant to subsections 1 and 2, the petitioner has the burden
of pleading and proving specific facts that demonstrate:
(a) Good cause for the petitioner’s failure to present the
claim or for presenting the claim again; and
(b) Actual prejudice to the petitioner.
The petitioner shall include in the petition all prior proceedings
in which the petitioner challenged the same conviction or
sentence.
4. The court may dismiss a petition that fails to include any
prior C{)1'oceedings of which the court has knowledge through the
record of the court or through the pleadings submitted by the
respondent.
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The Nevada Supreme Court has held that “challenges to the validity of a guilty plea
and claims of ineffective assistance of trial and appellate counsel must first be pursued in
post-conviction proceedings.... [A]ll other claims that are appropriate for a direct appeal
must be pursued on direct appeal, or they will be considered waived in subsequent
proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis
added) (disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222

(1999)). “A court must dismiss a habeas petition if it presents claims that either were or
could have been presented in an carlier proceeding, unless the court finds both cause for
failing to present the claims carlier or for raising them again and actual prejudice to the
petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001).

Furthermore, substantive claims are beyond the scope of habeas and waived. NRS

34.724(2)a); Evans, 117 Nev. at 64647, 29 P.3d at 523; Franklin v. State, 110 Nev. 750,

752, 877 P.2d 1058, 1059 (1994), disapproved on other grounds, Thomas v. State, 115 Nev.
148, 979 P.2d 222 (1999). Under NRS 34.810(3), a defendant may only escape these

procedural bars if they meet the burden of establishing good cause and prejudice. Where a
defendant does not show good cause for failure to raise claims of error upon direct appeal,
the district court is not obliged to consider them in post-conviction proceedings. Jones v.
State, 91 Nev. 416, 536 P.2d 1025 (1975).

Here, as discussed supra, Section V., Petitioner cannot establish good cause to escape
the procedural defaults of this claim. Even so, the claim itself is not just time-barred, but is a
substantive claim that goes beyond the scope of a habeas petition. Petitioner claims this
claim became available in 2012—but fails to explain why he is raising it now in 2021. Thus,
this claim is dismissed.

VII. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in
post-conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546,
2566 (1991). In McKague v. Whitley, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the

Nevada Supreme Court similarly observed that “[tlhe Nevada Constitution...does not
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guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to
the United States Constitution.” McKague specifically held that with the exception of NRS
34.820(1){a) {entitling appointed counsel when petitioner is under a sentence of death), one
does not have “any constitutional or statutory right to counsel at all” in post-conviction
proceedings. Id. at 164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true

and the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that
the allegation of mdigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court
orders the filing of an answer and a return. In making its
determination, the court may consider whether:

a) The issues are difficult;

b) The Defendant is unable to comprehend the proceedings;

or

(c¢) Counsel is necessary to proceed with discovery.

(emphasis added). Under NRS 34,750, it is clear that the court has discretion in determining
whether to appoint counsel.
Petitioner claims he needs counsel because the issues are complex, and he is unable to

“argue orally.” Motion for Appointment of Counsel, at 2. However, under NRS 34.750(1),

the instant second Petition should be dismissed summarily without the appointment of
counsel. Further, the NRS 34.750(1){a)-(c) factors do not warrant Petitioner appointment of
counsel because he does not specifically indicate what he needs counsel to investigate, or
what exactly he needs counsel for in these post-conviction proceedings. Because no further
investigation is required, Petitioner’s request for counsel is denied.
VIII. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING
NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It

reads:

1. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
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whether an evidentiary hearing is required. A petitioner must
not be discharged or committed to the custody of a person other
than the respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are

repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove, 100

Nev. at 503, 686 P.2d at 225 (holding that “[a] defendant secking post-conviction relief is not
entitled to an evidentiary hearing on factual allegations belied or repelled by the record”). “A
claim is ‘belied’ when it is contradicted or proven to be false by the record as it existed at the
time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). It is improper to
hold an evidentiary hearing simply to make a complete record. See State v. Eighth Judicial

Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered

itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a
record as possible.” This is an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not

indulge post hoc rationalization for counsel’s decision making that contradicts the available
evidence of counsel’s actions, neither may they insist counsel confirm every aspect of the
strategic basis for his or her actions. Id. There 1s a “strong presumption” that counsel’s
attention to certain issues to the exclusion of others reflects trial tactics rather than “sheer

neglect.” Id. (citing Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls

for an inquiry in the objective reasonableness of counsel’s performance, not counsel’s

subjective state of mind. 466 U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994) (emphasis added).
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Here, there is no reason to expand the record because Petitioner fails to present

specific factual allegations that would entitle him to relief. Marshall, 110 Nev. at 1331, 885

P.2d at 605. There is nothing ¢lse for an evidentiary hearing to determine. Petitioner’s one
claim is time barred and outside the scope of a habeas petition. Supra, Section VI. There is
no need to expand the record because Petitioner’s claims are meritless and can be disposed
of on the existing record. Therefore, Petitioner is not entitled to an evidentiary hearing.
ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief, Motion for Appointment of Counsel and Request for Evidentiary Hearing shall be,
and they are, hereby DENIED, and the State’s Motion to Dismiss is GRANTED.

For Sr. Judge Carolyn Ellsworth,
Dated this 15th day of July, 2021

DL

O0EB A3E 1A83 65D4
Kathleen E. Delaney
District Court Judge

STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

BY /s/ Taleen Pandukht
TALEEN PANDUKHT
Chief D%mty District Attorney
Nevada Bar #005734
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 1st day of July,
2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

DENNIS GRISBY, #1033640
HIGH DESERT STATE PRISON
PO BOX 650

INDIAN SPRINGS, NV 89018

BY A/ E. Del Padre
E. DEL PADRE
Secretary for the District Attorney’s Office

TP/bs/GCU
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DISTRICT COURT
CLARK COUNTY, NEVADA
Dennis Grigsby, Plaintiff{s) CASE NO: A-20-821932-W
VS. DEPT. NO. Department 25

Calvin Johnson, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 7/15/2021
Steven Wolfson motions@clarkcountyda.com
If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 7/16/2021
Dennis Grigsby #1033640

P.O. Box 650
Indian Springs, NV, 89070
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Electronically Filed
7/19/2021 2:48 PM
Steven D. Grierson

CLERK OF THE CO!

DISTRICT COURT
CLARK COUNTY, NEVADA
DENNIS GRIGSBY,
Case No: A-20-821932-W
Petitioner,
Dept No: XXV
VS.
CALVIN JOHNSON,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on July 15, 2021, the court entered a decision or order in this matter, a true
and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on July 19, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

[ hereby certify that on this 19 day of July 2021, I served a copy of this Notice of Entry on the following;

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Dennis Grigsby # 1033640
P.O. Box 650
Indain Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

Case Number: A-20-821932-W
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Attorney for Respondent
DISTRICT COURT
CLARK COUNTY, NEVADA
DENNIS MARC GRIGSBY,
#1813660
Petitioner, CASE NO: A-20-821932-W
-Vs- 08C246709
THE STATE OF NEVADA, DEPT NO: XXV
Respondent.

Electronically Filed
07/15/2021 2,45 PM |

CLERK OF THE COURT

FFCO

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND ORDER

DATE OF HEARING: JUNE 16, 2021
TIME OF HEARING: 3:00 P.M.

THIS CAUSE having come on for hearing before the Honorable CAROLYN
ELLSWORTH, District Judge, on the 16th day of June, 2021, the Petitioner not being
present, PROCEEDING IN PROPER PERSON, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through NICOLE
CANNIZZARO, Chief Deputy District Attorney, and the Court, without hearing oral
argument, having considered the matter, including briefs, transcripts, and documents on file
herein, now therefore, the Court makes the following findings of fact and conclusions of law:
/

/
/
/
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FINDINGS OF FACT

On August 11, 2008, Dennis Marc Grigsby (hereinafter “Petitioner”) was charged by
way of Information with one count of Murder with Use of a Deadly Weapon and one count
of Possession of a Firecarm by Ex-Felon. On January 26, 2009, prior to the commencement
of trial, the State filed an Amended Information wherein it removed the charge of Possession
of a Fircarm by a Felon. Petitioner’s jury trial commenced on January 26, 2009. On
February 4, 2009, the jury found Petitioner guilty of First Degree Murder with Use of a
Deadly Weapon. Immediately following the jury’s verdict, the State filed a Second
Amended Information wherein it again charged Petitioner with Possession of a Fircarm by
Ex-Felon.' The jury reconvened and found Petitioner guilty of Possession of Firearm by Ex-
Felon. At the penalty phase on February 5, 2009, the jury set Petitioner’s penalty as Life in
prison without the possibility of parole.

On March 19, 2009, the Court sentenced Petitioner as follows: pursuant to the jury
verdict, to Life without the possibility of parole for the charge of First Degree Murder with A
Deadly Weapon, with a consecutive term of sixty (60) to two-hundred forty (240) months in
the Nevada Department of Corrections (hereinafter “NDC”) for the deadly weapon
enhancement. On the charge of Possession of Fircarm by Ex-Felon, Petitioner was
sentenced to sixteen (16) to seventy-two (72) months in the NDC, to run concurrent to his
sentence on the murder charge. The Judgment of Conviction was filed on April 6, 2009.

On April 14, 2009, Petitioner filed a Notice of Appeal. On September 14, 2011, the
Nevada Supreme Court affirmed the Judgment of Conviction, and Remittitur issued October
10, 2011.

On January 20, 2012, Petitioner filed three (3) documents: a Proper Person Petition
for Writ of Habeas Corpus; a Motion for Leave to Proceed in Forma Pauperis; and a Motion
for the Appointment of Counsel and Request for Evidentiary Hearing. On March 7, 2012,
the State filed a Response to Petitioner’s Petition. On March 12, 2012, the Court granted

Petitioner’s Motion to Appoint Counsel. Karen Connelly, Esq. confirmed as Petitioner’s

! The Second Amended Information reflects both counts as follows: COUNT 1 — Murder with Use of a Deadly Weapon (Felony —
NRS 200.010, 200.030, 193.165) and COUNT 2 — Possession of a Firearm by Ex-Felon (Felony — NRS 202.360).
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first counsel on March 21, 2012. Less than one month later, on April 18, 2012, Ms.
Connelly withdrew as counsel and Terrence Jackson, Esq. confirmed as Petitioner’s second
counsel. On November 29, 2012, Petitioner, through Mr. Jackson, filed a Supplement to his
Petition. The State filed a Response on February 6, 2013. Petitioner filed a Reply on March
5,2013.

On January 2, 2013, Petitioner filed a Pro Per Motion to Dismiss Counsel. The State
filed an Opposition on January 18, 2013. On January 28, 2013, Petitioner’s Motion was
denied. On March 8, 2013, Petitioner filed a second Motion to Dismiss Counsel. On March
11, 2013, Mr. Jackson joined in Petitioner’s motion, citing irreconcilable differences. The
State took no position on these motions. On April 1, 2013, the court granted the motion.

On April 2, 2013, Petitioner filed a First Amended Proper Person Petition for Writ of
Habeas Corpus. On April 11, 2013, he filed a Supplemental Points and Authorities in
Support of First Amended Pro Per Petition for Writ of Habeas Corpus. On April 24, 2013,
he filed a Second Amended Pro Per Petition for Writ of Habeas Corpus. The State filed a
Response on May 7, 2013. On May 15, 2013, the district court granted Petitioner’ request
for an Evidentiary Hearing regarding his Petition and set an Evidentiary Hearing for August
16, 2013,

On May 20, 2013, Petitioner filed a document entitled Motion to Appoint Counsel
Upon Grant of an Evidentiary Hearing. On June 4, 2013, the State filed a Response. On
June 10, 2013, the Court granted Petitioner’s motion but noted that he previously had
counsel and requested that his previous counsel withdraw. On June 17, 2013, Carmine
Colucci, Esq. confirmed as counsel. However, due to a conflict between Petitioner and Mr.
Colucci, Tom Ericsson, Esq. subsequently confirmed as Petitioner’s third counsel on June
26, 2013. On June 26, 2013, the State requested that Petitioner file a superseding brief to
encompass all of the issues due to the numerous supplemental briefs filed in the instant case.
At a status check on August 7, 2013, the Evidentiary Hearing set for August 16, 2013 was

vacated as defense counsel needed additional time.
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On December 11, 2013, Brent Bryson, Esq. filed a Motion to Associate Counsel,
seeking to allow Chandler Parker, Esq. to practice pro hac vice for purposes of assisting
Petitioner with his Petition. On February 6, 2014, a Stipulation to Continue Supplemental
Briefing Schedule and Argument was filed delineating a new briefing schedule. The
Evidentiary Hearing was subsequently reset for September 10, 2014,  Despite having
counsel, on February 13, 2014, Petitioner filed, in proper person, his Third Amended Petition
for Writ of Habeas Corpus for Post-Conviction Relief and a separate document consisting of
Exhibits in support of his Third Amended Pro Per Petition for Writ of Habeas Corpus for
Post-Conviction Relief.  On the same date, Petitioner filed a proper person Motion to
Withdraw Counsel of Record, seeking the withdrawal of his third counsel, Mr. Ericsson. On
March 5, 2014, Petitioner filed a document entitled Judicial Notice and Supplement to
Supplemental Exhibits in Support of Third Amended Pro Per Petition for Writ of Habeas
Corpus.

On March 10, 2014, at the hearing on Petitioner’s Motion to Withdraw Counsel of
Record, Mr. Ericsson represented that he had previously been contacted by an attorney in
California who had been hired to represent Petitioner. Accordingly, Petitioner’s Motion to
Withdraw Counsel of Record was granted and Mr. Bryson’s Motion to Associate Counsel
was set for March 24, 2014.> On March 24, 2014, the Motion to Associate Counsel was
granted, and Petitioner received his fourth counsel.

Again, despite having counsel, on March 27, 2014, Petitioner filed a proper person
document entitled Supplemental Points and Authorities in Support of Third Amended Pro
Per Petition for Writ of Habeas Corpus. On April 2, 2014, Mr. Bryson filed a Motion to
Withdraw as Local Counsel of Record in which Mr. Bryson represented that Petitioner had
terminated Mr. Chandler’s representation. On April 7, 2013, Mr. Bryson’s motion was

granted and Dayvid Figler, Esq. confirmed as Petitioner’s fifth counsel.

? On March 27, 2014, Defendant filed a Motion to Withdraw Counsel (Second Request) again secking the withdrawal of Mr. Ericcson.
This motion was later vacated as moot.
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Though he had counsel, on April 17, 2014, Petitioner filed a document entitled Judicial
Notice in Support of Third Amended Pro Per Petition for Writ of Habeas Corpus for Post-
Conviction.

On May 13, 2014, Petitioner filed a Motion to Withdraw Counsel of Record and
Proceed in Proper Person. On May 30, 2014, the State filed its Response. The State took no
position as to Petitioner’s motion but in the event the Court was inclined to grant his motion,
the State requested that the Court conduct a Faretta’ canvass. On June 4, 2014, a hearing
was held on Petitioner’s motion. Petitioner and his counsel Mr. Figler were present at the
hearing. Following statements by counsel and a colloquy with Petitioner, his Motion to
Withdraw Counsel of Record and Proceed in Proper Person was denied.

On July 11, 2014, Petitioner filed a Motion to Self-Represent with Stand-by Counsel.
The State filed its Opposition on July 30, 2014. On August 6, 2014, Petitioner informed the
Court that he wished to represent himself. He also informed the Court that he was prepared
to continue with preparing a superseding petition to replace the numerous prior petitions,
supplements, and amended petitions. The Court granted his motion in part, allowing
Petitioner to represent himself, but declining to appoint a sixth counsel as stand-by counsel.

On December 3, 2014, Petitioner filed his Superseding Post-Conviction Proper Person
Petition for Writ of Habeas Corpus and a document entitled “Judicial Notice of Reporter’s
Transcript’s and Exhibit’s in Support of Superseding Pro Per Petition for Writ of Habeas
Corpus.” On March 4, 2015, the State responded to the Petitioner’s Proper Person Petition
for Writ of Habeas Corpus. Petitioner then filed a Reply to the State’s Response on April 6,
2015. On May 27, 2015, this Court denied both Petitioner’s Proper Person Petition for Writ
of Habeas Corpus and his Reply. The Findings of Fact, Conclusions of Law and Order was
entered on July 30, 2015.

Petitioner filed a Notice of Appeal on September §, 2015. On June 17, 2016, the
Judgment of Conviction was affirmed and Remittitur issued on October 19, 2016.

¥ 422U 8. 806, 95 S. Ct. 2525 (1975).
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On August 20, 2015, Petitioner filed a pro per Motion for Reconsideration. The State
filed its Response on September 25, 2015. Petitioner filed a Reply to the State’s Response
on October 20, 2015. On February 10, 2016, this Court granted Petitioner’s Motion and set
the matter for Evidentiary Hearing on Grounds 1-4 of the Superseding Petition, despite this
Court’s previous Findings of Fact, Conclusions of Law and Order, and the pending appeal
which divested the district court of jurisdiction.

On February 22, 2016, Defendant filed a Motion for Appointment of Evidentiary
Hearing Counsel. The State filed its Opposition on March 7, 2016. On March 14, 2016, the
Court denied Petitioner’s motion. The Order Denying Petitioner’s Motion for Appointment
of Evidentiary Hearing Counsel was filed on April 22, 2016.

On May 13, 2016, Jonathan MacArthur, Esq. made a special appearance on behalf of
Petitioner, who indicated a desire to retain Mr. MacArthur. Mr. MacArthur advised he was
not prepared to go forward on that date due to scheduling conflicts and requested the matter
be continued. The Court granted his request to continue the Evidentiary Hearing. On July
21, 2016, the Court had received the June 17, 2016 Order of Affirmance from the Nevada
Supreme Court affirming its July 30, 2015 Findings of Fact, Conclusions of Law and Order.
The Court found that it did not have jurisdiction after the appeal was filed, the Nevada
Supreme Court was never divested of its jurisdiction, and the Court was precluded from
proceeding at this time. The Court took the matter off calendar as moot. On January 24,
2017, Petitioner filed a Motion to Withdraw Counsel Jonathan MacArthur, Esq. which was
granted on February 27, 2017.

On September 25, 2020, Petitioner filed the instant second Petition for Writ of Habeas
Corpus (hereinafter “Second Petition”), Motion for Appointment of Counsel and Request for
Evidentiary Hearing. The State filed its Response on April 30, 2021. Following a hearing on
June 16, 2021, this Court finds and concludes as follows:

/1
/1
Iy
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CONCLUSIONS OF LAW

L. THIS SECOND PETITION IS TIME-BARRED
Petitioner’s instant Second Petition for Writ of Habeas Corpus was not filed within
one year of the filing of the Judgment of Conviction. Thus, the Petition is time-barred.

Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the utﬁoses of this
subsection, good cause for delay exists i? the petitioner
demonstrates to the satisfaction of the court:

a That the delay is not the fault of the petitioner; and
b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its
plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per

the language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run
from the date the judgment of conviction is filed or a remittitur from a timely direct appeal is

filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the petition within the one-year time limit.

In the instant case, Petitioner filed a direct appeal, and Remittitur issued on October
10, 2011. Petitioner filed the instant Petition on September 25, 2020—almost nine (9) years
after the Remittitur issued. Thus, the instant second Petition is time-barred. Absent a
showing of good cause to excuse this delay, the instant Petition is dismissed.

II. THIS SECOND PETITION IS BARRED AS SUCCESSIVE

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or
jJustice determines that it fails to allege new or different grounds
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for relief and that the prior determination was on the merits or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have alrecady been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and
prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994);
scc also Hart v. State, 116 Nev. 558, 563-64, 1 P.3d 969, 972 (2000) (holding that “where a

defendant previously has sought relief from the judgment, the defendant’s failure to identify
all grounds for relief in the first instance should weigh against consideration of the
successive motion.”)

The Nevada Supreme Court has stated: “Without such limitations on the availability
of post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse
post-conviction remedies. In addition, meritless, successive and untimely petitions clog the
court system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d
at 950. The Nevada Supreme Court recognizes that “[u|nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 {1995). In

other words, if the claim or allegation was previously available with reasonable diligence, it
is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,
497-98 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Here, as discussed supra, Section I., this is Petitioner’s second Post-Conviction
Petition. Petitioner did not raise this claim on direct appeal or in his first Petition. He only
raises it for the first time¢ now, nine (9) years later. Accordingly, this second Petition is an

abuse of the writ, procedurally barred, and therefore, 1s dismissed.
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III. APPLICATION OF THE PROCEDURAL BARS IS MANDATORY
The Nevada Supreme Court has held that the district court has a duty to consider

whether a defendant’s post-conviction petition claims are procedurally barred. State v.

Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “[a]pplication of the statutory procedural default rules to post-

conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district
court] when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the defendant’s petition was “untimely, successive, and an abuse
of the writ” and that the defendant failed to show good cause and actual prejudice. Id. at 324,
307 P.3d at 326. Accordingly, the Court reversed the district court and ordered the
defendant’s petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322—
23. The procedural bars are so fundamental to the post-conviction process that they must be
applied by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at

1074. Therefore, application of the procedural bars is mandatory.

IV. THE STATE AFFIRMATIVELY PLEADS LACHES

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine of laches is necessary in
determining whether a defendant has shown ‘manifest injustice’ that would permit a
modification of a sentence. Hart, 116 Nev. at 563-64, 1 P.3d at 972, In Hart, the Nevada
Supreme Court stated: “Application of the doctrine to an individual case may require
consideration of several factors, including: (1) whether there was an inexcusable delay in
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seeking relief; (2) whether an implied waiver has arisen from the defendant’s knowing
acquiescence in existing conditions; and (3) whether circumstances exist that prejudice the

State. See Buckholt v. District Court, 94 Nev. 631, 633, 584 P.2d 672, 673-74 (1978).” Id.

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [clapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[Pletitions that are filed many years after
conviction are an unreasonable burden on the criminal justice system. The necessity for a
workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2).

The State affirmatively pleads laches in this case given that almost nine {9) years has
clapsed between the issuing of Remittitur and the filing of the second Petition. In order to
overcome the presumption of prejudice to the State, Petitioner has the heavy burden of

proving a fundamental miscarriage of justice. See Little v. Warden, 117 Nev. 845, 853, 34

P.3d 540, 545 (2001). Based on Petitioner’s representations and on what he has filed with
this Court thus far, Petitioner has failed to meet that burden.

As discussed supra, Section 1., the one-year time bar began to run from the date the of
the Remittitur on October 10, 2011. The second Petition was filed on September 25, 2020 —
almost nine (9) years later. Because more than nine {9) years have elapsed between the
Remittitur and the filing of the instant second Petition, NRS 34.800 directly applies in this
case, and a presumption of prejudice to the State arises. Therefore, pursuant to NRS 34.800,
this second Petition is dismissed under the doctrine of laches.

V. PETITIONER CANNOT ESTABLISH GOOD CAUSE TO OVERCOME

THE MANDATORY PROCEDURAL BARS
A showing of good cause and prejudice may overcome procedural bars. However,

Petitioner cannot demonstrate good cause to explain why his Petition was untimely.
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“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)
(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. Rather, to find good cause, there must be a “substantial
reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,
506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Any
delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

A petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 86970, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
causc. Riker, 121 Nev. at 235, 112 P.3d at 1077, sec also Edwards v. Carpenter, 529 U.S.
446, 453 120 S. Ct. 1587, 1592 (2000).

Further, to establish prejudice, the defendant must show “‘not merely that the errors
of [the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 {1993) (quoting
United States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

In the instant case, Petitioner cannot demonstrate good cause to overcome the
mandatory procedural bars because he cannot demonstrate that this claim was not reasonably
available at the time of default. Clem, 119 Nev. at 621, 81 P.3d at 525. Petitioner’s one and
only claim is that there was an illegal verdict because there was a “jury poll” error, and that
the verdict was not unanimous because only ten of the twelve voted for guilt. Second

Petition, at 4-6. While Petitioner alleges his claim was not available until the trial transcript
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was filed on August 15, 2012, he does not explain why he did not raise this claim in his first
Petition. Petitioner was litigating his first Petition from January 20, 2012 when he first filed
up until July 30, 2015 when the Findings of Fact, Conclusions of Law and Order was filed.
Petitioner also fails to explain why, if he learned about this claim on August 15, 2012, he
failed to raise it for over cight (8) years before filing the instant second Petition. Therefore,
Petitioner cannot establish good cause to explain why his Petition was untimely, and the
Petition is denied as time barred.

VI. PETITIONER’S CLAIMS ARE WAIVED FOR FAILING TO BE

RAISED ON DIRECT APPEAL
Petitioner’s only claim is that the jury verdict is illegal because it was not a

unanimous verdict. Petition, at 8-10. Pursuant to NRS 34.810:

1. The court shall dismiss a petition if the court determines that:
(a) The petitioner’s conviction was upon a plea of guilty
or guilty but mentally ill and the petition is not based upon an
allegation that the plea was involuntarily or unknowingly entered
or that the plea was entered without effective assistance of
counsel.
(b) The petitioner’s conviction was the result of a trial
and the grounds for the petition could have been:
1} Presented to the trial court;
2) Raised in a direct appeal or a prior petition for
a writ of habeas corpus or postconviction relief; or
(3) Raised m any other proceeding that the
petitioner has taken to secure relief from the petitioner’s
conviction and sentence, unless the court finds both cause
for the failure to present the grounds and actual prejudice
to the petitioner.
2. A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.
3. Pursuant to subsections 1 and 2, the petitioner has the burden
of pleading and proving specific facts that demonstrate:
(a) Good cause for the petitioner’s failure to present the
claim or for presenting the claim again; and
(b) Actual prejudice to the petitioner.
The petitioner shall include in the petition all prior proceedings
in which the petitioner challenged the same conviction or
sentence.
4. The court may dismiss a petition that fails to include any
prior C{)1'oceedings of which the court has knowledge through the
record of the court or through the pleadings submitted by the
respondent.
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The Nevada Supreme Court has held that “challenges to the validity of a guilty plea
and claims of ineffective assistance of trial and appellate counsel must first be pursued in
post-conviction proceedings.... [A]ll other claims that are appropriate for a direct appeal
must be pursued on direct appeal, or they will be considered waived in subsequent
proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis
added) (disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222

(1999)). “A court must dismiss a habeas petition if it presents claims that either were or
could have been presented in an carlier proceeding, unless the court finds both cause for
failing to present the claims carlier or for raising them again and actual prejudice to the
petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001).

Furthermore, substantive claims are beyond the scope of habeas and waived. NRS

34.724(2)a); Evans, 117 Nev. at 64647, 29 P.3d at 523; Franklin v. State, 110 Nev. 750,

752, 877 P.2d 1058, 1059 (1994), disapproved on other grounds, Thomas v. State, 115 Nev.
148, 979 P.2d 222 (1999). Under NRS 34.810(3), a defendant may only escape these

procedural bars if they meet the burden of establishing good cause and prejudice. Where a
defendant does not show good cause for failure to raise claims of error upon direct appeal,
the district court is not obliged to consider them in post-conviction proceedings. Jones v.
State, 91 Nev. 416, 536 P.2d 1025 (1975).

Here, as discussed supra, Section V., Petitioner cannot establish good cause to escape
the procedural defaults of this claim. Even so, the claim itself is not just time-barred, but is a
substantive claim that goes beyond the scope of a habeas petition. Petitioner claims this
claim became available in 2012—but fails to explain why he is raising it now in 2021. Thus,
this claim is dismissed.

VII. PETITIONER IS NOT ENTITLED TO APPOINTMENT OF COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in
post-conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546,
2566 (1991). In McKague v. Whitley, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the

Nevada Supreme Court similarly observed that “[tlhe Nevada Constitution...does not
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guarantee a right to counsel in post-conviction proceedings, as we interpret the Nevada
Constitution’s right to counsel provision as being coextensive with the Sixth Amendment to
the United States Constitution.” McKague specifically held that with the exception of NRS
34.820(1){a) {entitling appointed counsel when petitioner is under a sentence of death), one
does not have “any constitutional or statutory right to counsel at all” in post-conviction
proceedings. Id. at 164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true

and the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that
the allegation of mdigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court
orders the filing of an answer and a return. In making its
determination, the court may consider whether:

a) The issues are difficult;

b) The Defendant is unable to comprehend the proceedings;

or

(c¢) Counsel is necessary to proceed with discovery.

(emphasis added). Under NRS 34,750, it is clear that the court has discretion in determining
whether to appoint counsel.
Petitioner claims he needs counsel because the issues are complex, and he is unable to

“argue orally.” Motion for Appointment of Counsel, at 2. However, under NRS 34.750(1),

the instant second Petition should be dismissed summarily without the appointment of
counsel. Further, the NRS 34.750(1){a)-(c) factors do not warrant Petitioner appointment of
counsel because he does not specifically indicate what he needs counsel to investigate, or
what exactly he needs counsel for in these post-conviction proceedings. Because no further
investigation is required, Petitioner’s request for counsel is denied.
VIII. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING
NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It

reads:

1. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
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whether an evidentiary hearing is required. A petitioner must
not be discharged or committed to the custody of a person other
than the respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are

repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove, 100

Nev. at 503, 686 P.2d at 225 (holding that “[a] defendant secking post-conviction relief is not
entitled to an evidentiary hearing on factual allegations belied or repelled by the record”). “A
claim is ‘belied’ when it is contradicted or proven to be false by the record as it existed at the
time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). It is improper to
hold an evidentiary hearing simply to make a complete record. See State v. Eighth Judicial

Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered

itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a
record as possible.” This is an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not

indulge post hoc rationalization for counsel’s decision making that contradicts the available
evidence of counsel’s actions, neither may they insist counsel confirm every aspect of the
strategic basis for his or her actions. Id. There 1s a “strong presumption” that counsel’s
attention to certain issues to the exclusion of others reflects trial tactics rather than “sheer

neglect.” Id. (citing Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls

for an inquiry in the objective reasonableness of counsel’s performance, not counsel’s

subjective state of mind. 466 U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994) (emphasis added).
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Here, there is no reason to expand the record because Petitioner fails to present

specific factual allegations that would entitle him to relief. Marshall, 110 Nev. at 1331, 885

P.2d at 605. There is nothing ¢lse for an evidentiary hearing to determine. Petitioner’s one
claim is time barred and outside the scope of a habeas petition. Supra, Section VI. There is
no need to expand the record because Petitioner’s claims are meritless and can be disposed
of on the existing record. Therefore, Petitioner is not entitled to an evidentiary hearing.
ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief, Motion for Appointment of Counsel and Request for Evidentiary Hearing shall be,
and they are, hereby DENIED, and the State’s Motion to Dismiss is GRANTED.

For Sr. Judge Carolyn Ellsworth,
Dated this 15th day of July, 2021

DL

O0EB A3E 1A83 65D4
Kathleen E. Delaney
District Court Judge

STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

BY /s/ Taleen Pandukht
TALEEN PANDUKHT
Chief D%mty District Attorney
Nevada Bar #005734
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 1st day of July,
2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

DENNIS GRISBY, #1033640
HIGH DESERT STATE PRISON
PO BOX 650

INDIAN SPRINGS, NV 89018

BY A/ E. Del Padre
E. DEL PADRE
Secretary for the District Attorney’s Office

TP/bs/GCU
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DISTRICT COURT
CLARK COUNTY, NEVADA
Dennis Grigsby, Plaintiff{s) CASE NO: A-20-821932-W
VS. DEPT. NO. Department 25

Calvin Johnson, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 7/15/2021
Steven Wolfson motions@clarkcountyda.com
If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 7/16/2021
Dennis Grigsby #1033640

P.O. Box 650
Indian Springs, NV, 89070
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A-20-821932-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES March 18, 2021
A-20-821932-W Dennis Grigsby, Plaintiff(s)
Vs.

Calvin Johnson, Defendant(s)

March 18, 2021 7:15 AM Minute Order Minute Order Re-
Setting Hearings
HEARD BY: Delaney, Kathleen E. COURTROOM: Chambers

COURT CLERK: April Watkins
RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Pro Se Petitioner having filed a Petition for Writ of Habeas Corpus (Post-Conviction) ( Habeas
Petition ) and a Motion for Appointment of Habeas Corpus Counsel ( Motion for Appointment of
Counsel ) on September 25, 2020; the Court having entered its Order for Petition for Writ of Habeas
Corpus on January 5, 2021 and therein set the hearing on the Habeas Petition on March 24, 2021; it
coming to the Court s attention thereafter that the State was not properly served with the Habeas
Petition or the Court s Order as they were not yet registered for electronic filing in the case; and good
cause appearing, COURT ORDERED the Habeas Petition re-set and the Motion for Appointment of
Counsel set for Wednesday, June 16, 2021 at 9:00 a.m. (time subject to change).

COURT FURTHER ORDERED the following briefing schedule: State s Response to the Habeas
Petition and Motion for Appointment of Counsel due Friday, April 30, 2021, and Petitioner s Reply to
the State s Response, if any, due Friday, June 4, 2021.

CLERK'S NOTE: A copy of this minute order was emailed to Chief Deputy District Attorney, Taleen
Pandukht (taleen.pandukht@clarkcountyda.com), attorney of record for the State, and mailed to Pro
Se Petitioner, Dennis Grisgby (#1033640, HDSP, P.O. Box 650, Indian Springs, NV 89070).

PRINT DATE: 08/09/2021 Page 1 of 2 Minutes Date:  March 18, 2021
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A-20-821932-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES June 16, 2021
A-20-821932-W Dennis Grigsby, Plaintiff(s)
Vs.

Calvin Johnson, Defendant(s)

June 16, 2021 3:00 PM All Pending Motions

HEARD BY: Ellsworth, Carolyn COURTROOM: R]JC Courtroom 15B
COURT CLERK: April Watkins

RECORDER:

REPORTER: Dana J. Tavaglione

PARTIES
PRESENT: Cannizzaro, Nicole J. Attorney

JOURNAL ENTRIES

- PETITION FOR WRIT OF HABEAS CORPUS.. MOTION FOR APPOINTMENT OF HABEAS
CORPUS COUNSEL

Court FINDS petition is time barred and barred because it exceeds the one year requirement as well
as it is filed in excess of five years and State has affirmatively plead laches. It is also a successive
petition which raises an issue that could of been raised previously but was not raised and amounts to
abuse of the writ process. Therefore, COURT ORDERED, State's Motion to Dismiss GRANTED and
petition DENIED. For that reason, the Motion for Appointment of Counsel is likewise DENIED.
State to prepare findings of fact and conclusions of law.

NDC

CLERK'S NOTE: The above minute order has been distributed to: Dennis Grigsby #1033640,
H.D.S.P., P.O. Box 650, Indian Springs, NV 89070. aw

PRINT DATE: 08/09/2021 Page 2 of 2 Minutes Date:  March 18, 2021
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Certification of Copy and
Transmittal of Record

State of Nevada
} SS:
County of Clark

Pursuant to the Supreme Court order dated July 28, 2021, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a

true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 206.

DENNIS MARC GRIGSBY,
Plaintiff(s), Case No: A-20-821932-W

vs. Dept. No: XXV

CALVIN JOHNSON, WARDEN,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOQOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 9 day of August 2021.

Steven D. Grierson, Clerk of the Court

—7H

Amanda Hampton, Deputy Clerk






