IN THE SUPREME COURT OF THE STATE OF NEVADA

MANUEL IGLESIAS and EDWARD
MOFFLY,

Petitioners,
V.

EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA IN AND FOR THE
COUNTY OF CLARK and the
Honorable NANCY ALLF, District
Court Judge,

Respondents,

and

N5HYG, LLC, A MICHIGAN
LIMITED LIABILITY

COMPANY; AND, NEVADA 5, INC.,
A NEVADA CORPORATION,

Real Parties in Interest.

Electronically Filed
Supreme CourtNb06 2021 01:10 p.m.

Elizabeth A. Brown
Distr. Ct. Case &K A7SHgsmasCourt

Dept. XXVII

PETITIONERS’ APPENDIX TO
PETITION UNDER

NRAP 21 FOR WRIT OF
PROHIBITION, OR IN THE
ALTERNATIVE, WRIT OF
MANDAMUS

(VOLUME I1)

Pursuant to NRAP 30, Petitioners MANUEL IGLESIAS and EDWARD

MOFFLY, hereby submit their Petitioners’ Appendix to Petition Under NRAP

21 for Writ Of Prohibition, or in the Alternative, Writ Of Mandamus.

KORY L. KAPLAN, ESQ.
Nevada Bar No. 13164
Kaplan Cottner
850 E. Bonneville Ave.
Las Vegas, Nevada 89101
(702) 381-8888
kory @kaplancottner.com
Attorney for Petitioners

Docket 83157 Document 2021-19284



PROOF OF SERVICE

Pursuant to Nev. R. App. P. 25,

| certify that | am an employee of Kaplan

Cottner; that, in accordance therewith, | caused a copy of PETITIONERS’

APPENDIX TO PETITION UNDER NRAP 21 FOR WRIT OF

PROHIBITION, OR IN THE ALTERNATIVE, WRIT OF MANDAMUS

to be mailed on the 9th day of June, 2021, by depositing, in a sealed envelope, a

true and correct copy in the United States mail, postage prepaid a Compact Disc

containing PDF copies and via email, and addressed to the following:

Attorneys of Record

Parties Represented

Ogonna M. Brown, Esq.

3993 Howard Hughes Parkway
Suite 600

Las Vegas, NV 89169

N5HYG, LLC, a Michigan limited
liability company; and, in the event
the Court grants the pending Motion
for Reconsideration, NEVADA 5,
INC., a Nevada corporation

G. Mark Albright, Esq.
D. Chris Albright, Esq.
801 South Rancho Drive
Suite D-4

Las Vegas, NV 89106

N5HYG, LLC, a Michigan limited
liability company; and, in the event
the Court grants the pending Motion
for Reconsideration, NEVADA 5,
INC., a Nevada corporation

E. Powell Miller, Esq. (pro hac vice)

950 W. University Dr.
Suite 300
Rochester, Ml 48307

Christopher Kaye, Esq. (pro hac vice)

N5HYG, LLC, a Michigan limited
liability company; and, in the event
the Court grants the pending Motion
for Reconsideration, NEVADA 5,
INC., a Nevada corporation

The Honorable Nancy Allf
Eighth Judicial District Court
Department 27

200 Lewis Avenue

Las Vegas, NV 89155

Presiding Judge over Case No.
A-17-762664-B

/s/ Sunny Southworth
An employee of Kaplan Cottner




Chronological Table of Contents

Vol. | Tab | Date Document Page No.
l. 1. | 10/05/2017 | Complaint and Jury Demand | PET000001-
PET000030
l. 2. | 06/28/2018 | Motion for Partial Dismissal | PET000031-
of Claims and Parties PET000121
l. 3. | 07/13/2018 | First Amended Complaint | PET000122-
and Jury Demand PET000160
l. 4. | 07/13/2018 Plaintiff’s Opposition to PET000161-
Defendants’ Motion for PET000165
Partial Dismissal of Claims
and Parties
l. 5. | 08/17/2018 | Motion to Dismiss the First | PET000166-
Amended Complaint and to | PET000228
Strike Supplemental
Pleadings and Jury Demand
Il. 6. | 08/17/2018 AP_pendix of Exhibits to PET000229-
Motion to Dismiss the First | PET000479
Amended Complaint and to
Strike Supplemental
Pleadings and Jury Demand
1. 7. | 08/17/2018 AP_pendix of Exhibits to PET000480-
Motion to Dismiss the First | PET000730
Amended Complaint and to
Strike Supplemental
Pleadings and Jury Demand
V. 8. | 08/17/2018 AP_pendix of Exhibits to PET000731-
Motion to Dismiss the First | PET000808
Amended Complaint and to
Strike Supplemental
Pleadings and Jury Demand
V. 9. | 09/18/2018 Plaintiff’s Opposition to PET000809-
Motion to Dismiss the First | PET000867
Amended Complaint and to
Strike Supplemental
Pleadings and Jury Demand
V. 10. | 09/18/2018 o Exhi_tg_its tto P[%ainti_ﬁs;h PET000868-
osition to Dismiss the
Fil?gt Amended Complaint PET000981
and to Strike Supplemental
Pleadings and Jury Demand
V. 11. | 09/18/2018 Exhibits to Plaintiffs’ PET000982-
Opposition to Dismiss the | PET001188
First Amended Complaint
and to Strike Supplemental
Pleadings and Jury Demand
VI. 12. | 09/26/2018 | Reply In Support of Motion | PET001189-
to Dismiss the First Amended | PET001302




Complaint and to Strike
Supplemental Pleadings and
Jury Demand

VI. 13. | 10/12/2018 Supplement to Motionto | PET001303-
Dismiss the First Amended | PET001308
Complaint and to Strike
Supplemental Pleadings and
Jury Demand
VI. 14. | 10/19/2018 | Transcript of Proceedings for | PET001309-
Hearing on All Pending PET001436
Motions, Wednesday,
October 3, 2018
VII. 15. | 11/26/2018 | Notice of Entry of Decision | PET001437-
and Order PET001445
VII. 16. | 12/05/2018 | Defendant Ray Gonzalez’s | PET001446-
Limited Motion for PET001453
Clarification of Decision and
Order and Ex Parte
Application for Order
Shortening Time and Order
hereon
VII. 17. | 12/07/2018 Plaintiff’s Opposition to PET001454-
Defendant Ray Gonzalez’s | PET001458
Limited Motion for
Clarification of Decision and
Order and Ex Parte
Application for Order
Shor enlng?_Tlme and Order
hereon
VII. 18. | 01/17/2019 | Transcript of Proceedings of | PET001459-
Hearing on December 12, | PET001468
2018 Regarding All Pending
Motions
VII. 19. | 05/24/2019 | Notice of Entry of Findings | PET001469-
of Fact, Conclusions of Law, | PET001503
and Order
VII. 20. | 06/03/2019 | Motion for Reconsideration | PET001504-
and Clarification of Order on | PET001523
Defendants’” Motion to
Dismiss Based on Claim
Preclusion and, alternatively,
Motion to Stay
VII. 21. | 06/03/2019 Appendix of Exhibits to PET001524-
Motion for Reconsideration | PET001687
and Clarification of Order on
Defendants’ Motion to
Dismiss Based on Claim
Preclusion and, alternatively,
Motion to Stay
VIIL. 22. | 06/03/2019 Appendix of Exhibits to PET001688-




Motion for Reconsideration
and Clarification of Order on
Defendants’ Motion to
Dismiss Based on Claim
Preclusion and, alternatively,
Motion to Stay

PET001762

VIII.

23.

06/03/2019

Plaintiffs’ Motion for
Reconsideration Regardin
the DlsmISSi':ﬂ of Nevada 5,

nc.

PET001763-
PET001768

VIII.

24,

06/25/2019

Plaintiffs’ Opposition to
Defendants” Motion for
Reconsideration or
Clarification

PET001769-
PET001938

IX.

25.

06/25/2019

Plaintiffs’ Opposition to
Defendants” Motion for
Reconsideration or
Clarification

PET001939-
PET002189

26.

06/25/2019

Plaintiffs’ Opposition to
Defendants” Motion for
Reconsideration or
Clarification

PET002190-
PET002198

217.

06/25/2019

OP_position to Plaintiff’s

Motion for Reconsideration

Regarding the Dismissal of
Nevada 5, Inc.

PET002199-
PET002205

28.

07/12/2019

Plaintiffs’ Reply in Support
of their Motion for
Reconsideration Regarding
Dismissal of Nevada 5
(Addressing the Opposition
of Former Defendant
Gonzalez)

PET002206-
PET002215

29.

07/12/2019

Plaintiffs’ Reply in Support
of Their Motion for
Reconsideration Regardin
the DlsmISSi':ﬂ of Nevada 5,
nc.

PET002216-
PET002286

30.

07/22/2019

Transcript of Proceedings of
Hearing on July 17, 2019
Regarding Plaintiffs’ Motion
for Reconsideration
Regarding the Dismissal of
Nevada 5, Inc., Motion for
Reconsideration and
Clarification of Order on
Defendants’ Motion to
Dismiss Based on Claim
Preclusion and, alternatively,
Motion to Stay

PET002287-
PET002324

31.

12/03/2019

Notice of Entry of Findings

PET002325-




of Fact, Conclusions of Law, | PET002332
and Order Grantin
Plaintiffs’ Motion for
Reconsideration Re: Nevada
5, Inc.
X. 32. | 12/03/2019 | Natice of Entry of Findings | PET002333-
of Fact, Conclusions of Law, | PET002352
and Order Grar_ltm%
Defendants’ Motion for
Reconsideration Re: Claim
Preclusion
X. 33. | 12/13/2019 | Second Amended Complaint | PET002353-
PET002434
XI. 34. | 01/04/2021 | Defendant Manuel Iglesias | PET002435-
and Edward Moffly’s Answer | PET002572
to Second Amended
Complaint
XI. 35. | 02/22/2021 | Defendants’ Partial Motion | PET002573-
for Judgment on the PET002629
Pleadings
XI. 36. | 03/08/2021 Plaintiff Nevada 5’s PET002630-
OgPanlon to, and Request to | PET002685
rike, Defendants’ Partial
Motion for Judgment on the
Pleadings
XII. 37. | 03/08/2021 Plaintiff Nevada 5’s PET002686-
OgPanlon to, and Request to | PET002719
rike, Defendants’ Partial
Motion for Judgment on the
Pleadings
XILI. 38. | 03/10/2021 Reﬁl?/ in Support of Plaintiff | PET002720-
N5HYG, LLC’s Motion for | PET002759
Partial Summary Judgment
XILI. 39. | 03/24/2021 | Transcript of Proceedings for | PET002760-
Hearing on All Pending PET002805
Motions, Wednesday, March
17, 2021
XII. 40. | 03/30/2021 Notice of Ent(?/ of Order PET002806-
Denying Defendants’ Partial | PET002815

Motion for Judgment on the
Pleadings




“Exhibit 67

“Exhibit 67



BALLARD SPAHR LLP
1980 FESTIVAL PLAZA DRIVE, SUITE 900

LAS VEGAS, NEVADA 89135

(702) 471-7000 FAX (702) 471-7070

© o 9 & Ol A W N R

N N DN DN N DN DN N DN H H o el s
o 3 O Ot k=~ W N = O © 0o N o Ok wWw N~ O

Electronically Filed
8/17/2018 4:51 PM
Steven D. Grierson

CLERK OF THE COU
APEN Cﬁ'—“_ﬁ ﬁ-w-—-

Joel E. Tasca, Esq.
Nevada Bar No. 14124
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tasca@ballardspahr.com
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DISTRICT COURT
CLARK COUNTY, NEVADA

N5HYG, LLC, a Michigan limited liability CASE NO.: A-17-762664-B
company, et al.,
DEPT NO.: 27
Plaintiffs,

V.

HYGEA HOLDINGS CORP., a Nevada
corporation, et al.,

Defendants.

APPENDIX OF EXHIBITS TO MOTION TO DISMISS THE FIRST AMENDED
COMPLAINT AND TO STRIKE SUPPLEMENTAL PLEADINGS
AND JURY DEMAND

DMWEST #18011920 v1 PET000229
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CERTIFICATE OF SERVICE

I certify that on August 17, 2018, and pursuant to N.R.C.P. 5(b), a true and
correct copy of the foregoing APPENDIX OF EXHIBITS TO MOTION TO DISMISS
THE FIRST AMENDED COMPLAINT AND TO STRIKE SUPPLEMENTAL
PLEADINGS AND JURY DEMAND was served on the following parties via the

Court’s electronic service system:

G. Mark Albright, Esq.

D. Chris Albright, Esq.

ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Ste D-4

Las Vegas, Nevada 89106

Attorneys for Plaintifts
Patrick J. Reilly, Esq.

Sydney R. Gambee, Esq.
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Attorneys for Defendant Ray Gonzalez

I further certify that on August 17, 2018, and pursuant to N.R.C.P. (b), a true
and correct copy of the foregoing APPENDIX OF EXHIBITS TO MOTION TO
DISMISS THE FIRST AMENDED COMPLAINT AND TO STRIKE
SUPPLEMENTAL PLEADINGS AND JURY DEMAND was served on the following
parties by e-mail.

Richard Williams Esq.

8110 SW 78th Street

Miami, Florida 33143

rlwilliams.law@gmail.com

Defendant Pro Per

/s/ C. Bowman
An Employee of BALLARD SPAHR LLP

DMWEST #18011920 v1 PET000231
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STOCK PURCHASE AGREEMENT

This Stock Purchase Agreement (as amended or otherwise modified in accordance with the terms
hereof, this “Apreement”), dated as of October 5, 2016 (the “Effective Date™), is entered into by and
among NSHYG LLC, a Michigan limited liability company (“Buyer”), HYGEA HOLDINGS CORP., a
Nevada corporation (“Seller”), and the Seller Principals (defined below). Buyer, Seller and the Seller
Principals are sometimes referred to in this Agreement collectively as the “Parties” or individually as a
“Party.” Any reference to “Seller” herein shall include any predecessor of Seller, Unless the context
otherwise requires, terms used in this Agreement that are capitalized and not otherwise defined in context
will have the meanings set forth or cross-referenced in Article 1.

RECITALS

WHEREAS, the Seller Principals each own (directly and indirectly, as applicable) common stock
of Seller (“Common Stock™) which in the aggregate constitutes 30.36% of the issued and outstanding
Common Stock (not taking into account the exercise of any warrants, options ot similar rights to acquire
Common Stock, and prior to taking into account the Contemplated Transactions);

WHEREAS, Seller owns (directly and indirectly, as applicable) 100% of the issued and
outstanding capital stock or other equity interests of each of the entities listed on Exhibit A hereto
(collectively, the “Subsidiaries,” and each, a “Subsidiary”);

WHEREAS, through the Subsidiaries, Scller owns and operates a health care business focused
primarily on the delivety of primary-care-based health care to patients (currently numbering
approximately 175,000 patients) through its integrated group practices and through the Palm Network,
Seller’s independent practice association and managed services organization (collectively, the
“Business”) throughout Florida and Georgia;

WHEREAS, Seller and the Seller Principals have determined it is in their collective best interest
that Seller issue to Buyer an amount of Common Stock such that immediately following such issuance
Buyer shall own Twenty-Three Million Four Hundred Thirty-Seven Thousand Five Hundred
(23,437,500} shares of Common Stock, constituting 8.57% of all of the issued and outstanding Common
Stock, not taking into account the exercise of any warrants, options or similar rights to acquire Common
Stock, but taking into account the Contemplated Transactions (the “Acquired Stock”);

WHEREAS, as payment for the Acquired Stock, Buyer shall contribute the Consideration to
Seller;

WHEREAS, Buyer, Seller and Seller Principals have determined that the Consideration, which
reflects a price per share of Acquired Stock equal to $1.28 (the “Per-Share Price™), is consistent with the
fair market value of the Acquired Stock and includes a payment for the goodwill inherent in the Acquired
Stock;

WHEREAS, Seller Principals will receive an indirect financial benefit from the Contemplated
Transactions; and

WHEREAS, the Buyer, Seller and Seller Principals desire to make certain representations,
warranties, covenants and agreements in connection with this Agreement.

4825-8665-0681.9
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AGREEMENT
NOW THEREFORE, in consideration of the premises and mutual promises herein made, and in
consideration of the representations, warranties, covenants and agreements herein contained, the Parties,
intending to be legally bound, hereby agree as follows:
l. DEFINITIONS.
As used herein, the following terms shall have the following meanings:

“1934 Act” is defined in Section 4.26.

“2013 Yearly Financials” is defined in Section 4.6.1.

“2014 & 2015 Yearly Financials” is defined in Section 4.6.1.

“409A Plan” is defined in Section 4.17.8.

“Acquired Stock” is defined in the Recitals.

“Action” means any claim, action, cause of action, law suit (whether in contract or tort or
otherwise) or audit, litigation (whether at law or in equity and whether civil or criminal), assessment,
grievance, arbitration, investigation, hearing, mediation, charge, complaint, inquiry, demand, notice or
proceeding to, from, by or before any Governmental Authority or any mediator.

“Affiliate” means, with respect to any specified Person at any time, (a) each Person directly or
indirectly controlling, controlled by or under direct or indirect common control with such specified
Person at such time, (b) each Person who is at such time an officer, manager (with respect to a limited
liability company), or a member of a board of directors of, or direct or indirect beneficial holder of at least
5% of any class of the capital stock of, such specified Person, (¢} if such specified Person is an individual,
the Family Members of such Person and (d) the Family Members of each officer, manager, director, or
holder described in clause (b) above.

“Agreement” is defined in the Preamble.
“AJCA” is defined in Section 4.17.8.

“Ancillary Agreements” means each agreement, document, instrument or certificate contemplated
by this Agreement or to be executed by Buyer, Seller, or any Seller Principal in connection with the
consummation of the Contemplated Transactions, in each case only as applicable to the relevant party or
parties to such Ancillary Agreement, as indicated by the context in which such term is used.

“Business” is defined in the Recitals.

“Business Day” means any day, other than a Saturday, Sunday or any other day on which banks
located in New York are authorized or required by applicable Legal Requirement to be closed.

“Business Employee” is defined in Section 4.21.3,
“Buyer” is defined in the Preamble.

“Buyer Indemnified Persons” is defined in Section 7.1.

4825-8665-0681.9
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“Buyer Investor Protections” is defined in Section 6.4,
“Center” is defined in Section 4.15.1.
“Closing” is defined in Section 3.2.

111

Closing‘ Date” is defined in Section 3.2.

“Code” means the U.S. Internal Revenue Code of 1986, as amended.

“Common Stock” is defined in the Recitals.
“Compensation” means, with respect to any Person, all wages, earnings, salaries, commissions,
compensation, remuneration, incentives, bonuses, or benefits of any kind or character whatsoever
(including issuances or grants of equity intetests or the right to acquire equity interests or compensation
based on the value or increase in value of equity interests), required to be made or that have been made
directly or indirectly by any Seller to such Person or Affiliates of such Person.

“Consideration” is defined in Section 3.3.

“Contemplated Transactions” means, collectively, the transactions contemplated by this
Agreement, including (a) the transfer by Seller of the Acquired Stock to Buyer in exchange for the
Consideration and (b) the execution, delivery, and performance of this Agreement and the Ancillary
Agreements.

“Contractual Obligation” means, with respect to any Person, any contract, agreement, deed,
mortgage, lease, sublease, license, sublicense or other legally enforceable commitment, promise,
undertaking, obligation, arrangement, instrument or understanding, whether written or oral, to which or
by which such Person is a party or otherwise subject or bound or to which or by which any property,
business, operation or right of such Person is subject or bound.

“Data Room” means that certain virtual data room hosted by Seller in connection with the

Contemplated Transactions using Sharepoint Online/Microsoft Office 365 under the folder name
“Investors.”

“Debt” means, with respect to any Person, all Liabilities of such Person, without duplication
(a) for borrowed money (including overdraft facilities) or in respect of loans or advances (including, in
any case, any prepayment premiums due or arising as a result of the consummation of the Contemplated
Transactions), (b) evidenced by notes, bonds, -debentures, or similar Contractual Obligations, (c) for
deferred rent or the deferred purchase price of property, goods, or services (other than trade payables or
accruals incurred in the Ordinary Course of Business, but in any case including any deferred purchase
price Liabilities, earnouts, contingency payments, installment payments, deferred revenue, customer
deposits, seller notes, promissory notes, or similar Liabilities, in each case related to past acquisitions and
whether or not contingent), (d) under capital leases or synthetic obligations which would be required to be
capitalized in accordance with GAAP, (e) in respect of letters of credit and bankers’ acceptances (in each
case whether or not drawn, contingent, or otherwise), (f) for obligations arising under any interest rate,
commodity, or other similar swap, cap, collar, futures contract, or other hedging arrangement, (g) for any
credit card payables with respect to charges having a transaction date of 30 days or more prior to the
Closing Date or related to non-business related activities, (h) all accrued interest expense, (i) accounts
payable over 60 days, (j) accounts payable to any of such Person’s Affiliates, directors, shareholders,
officers, employees, or Representatives, (k)overdrawn or negative balance cash accounts, (l) all

(98

4825-8665-0681.9

PET000244

12



Case 2:17-cv-02870-JCM-PAL Document 11-1 Filed 12/04/17 Page 10 of 54

obligations of the type referred to in clauses (a) through (k) above of other Persons secured by any
Encumbrance on any property or asset of such Person, whether or not such obligation is assumed by such
Person all obligations of the type referred to in clauses (a) through (k) above of any other Person the
payment of which such Person has Guaranteed, and (n) accrued but unpaid interest, fees, penalties,
premiums (including in respect of prepayment) arising with respect to any of the items described in
clauses (a) through (1) above).

“Direct Owners” is defined in Section 4.5.1,

“Disclosed Contract” is defined in Section 4.19.2.

“Disclosure Schedules” is defined in Section 2.2,

“Effective Date” is defined in the Recitals,

“Encumbrance” means any charge, claim, community or other marital property interest,
condition, equitable interest, lien, lease, license, option, pledge, security interest, mortgage, deed of trust,
right of way, easement, encroachment, servitude, preemptive right, anti-dilution right, right of first offer
or first refusal, or buy/sell agreement and any other restriction, encumbrance, or covenant with respect to,
or condition governing the use, construction, voting (in the case of any security or equity interest),
transfer or exercise of or receipt of income from, any other attribute of ownership.

“Environment” means soil, surface waters, groundwater, land, stream sediments, surface or
subsurface strata, ambient air, or indoor air, including any material or substance used in the physical
structure of any building or improvement.

“Environmental Laws” means any Lcgal Requirement relating to (a) releases or threatened
releases of Hazardous Substances, (b) pollution or protection of health or the environment or natural
resources, or (¢) the manufacture, handling, transport, use, treatment, storage, recycling or disposal of or
exposure to Hazardous Substances.

“Equity Value” means the enterprise value of Seller (including all of its subsidiaries) less Debt,
all calculated in accordance with GAAP,

ERISA” is defined in Section 4.17.1.

“ERISA Affiliate” is defined in Section 4.17.1.

“ERISA Employetr” is defined in Section 4.17.1.

“Family Member” means, with respect to any individual, (a) such Person’s spouse, (b) each
parent, brother, sister or natural or adopted child of such Person or such Person’s spouse, (c) each trust
created for the benefit of one or more of the Persons described in clauses (a) and (b) above and (d) each
custodian or guardian of any property of one or more of the Persons described in clauses (a) through (c)
above in his or her capacity as such custodian or guardian,

“Federal Health Care Program” means any plan or program that provides health benefits, whether
directly, through insurance, or otherwise, which is funded directly, in whole or in part, by the United
States Government or a state health care program, including, but not limited to, the Medicare and
Medicaid programs.
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“Financials” is defined in Section 4.6.1.

“Fundamental Representations” means the representations and warranties of Seller set forth in
Section 4.1 (Organization), Section4.2 (Power and Authorization), Section4.5 (Capitalization;
Subsidiaries), Section 4.10 (Ownership of Assets), Section 4.14 (Legal Compliance; Illegal Payments;
Permits), Section4.15 (Compliance with Healthcare Laws), Section 4,16 (Tax Matters), Section 4,17
(Employee Benefit Plans), Section 4.21 (Employees) and Section 4.24 (No Brokers).

“GAAP” means generally accepted accounting principles in the United States, as in effect on the
Closing Date or as of the period(s) indicated.

“Government Order” means any order, writ, judgment, injunction, decree, stipulation, ruling,
determination, or award entered by or with any Governmental Authority.

“Governmental Authority” means any United States federal, state, or local or any foreign
government, or political subdivision thereof, or foreign state, or any multinational organization or
authority or any authority, agency, or commission entitled to exercise any administrative, executive,
judicial, legislative, police, or regulatory power, any court or tribunal (or any department, bureau or
division thereof), or any arbitrator or arbitral body,

“Guarantee” by any Person means any obligation, contingent or otherwise, of such Person
directly or indirectly guaranteeing or otherwise supporting in whole or in part the payment of any Debt or
other obligation of any other Person and, without limiting the generality of the foregoing, any obligation,
direct or indirect, contingent or otherwise, of such Person (a) to purchase or pay (or advance or supply
funds for the purchase or payment of) such Debt or other obligation of such other Person (whether arising
by virtue of partnership arrangements, by agreement to keep well, to purchase assets, goods, securities or
services, to take or pay, or to maintain financial statement conditions or otherwise) or (b) entered into for
the purpose of assuring in any other manner the obligee of such Debt or other obligations of the payment
of such Debt or to protect such obligee against loss in respect of such Debt (in whole or in part). The term
“Guarantee” used as a verb has a correlative meaning.

“Hazardous Substance” means and includes each substance designated as a hazardous waste,
hazardous substance, hazardous material, pollutant, contaminant or toxic substance or as designated with
words of similar meaning and regulatory effect under any Environmental Law, petroleum and petroleum
products or derivatives, asbestos and urea formaldehyde, polychlorinated biphenyls, Medical Waste, and
any other substance for which liability or standards of conduct may be imposed under Environmental
Law.

“Healthcare Laws” means all federal and state laws, rules or regulations, and published program
instructions relating to the regulation, provision or administration of, or payment for, healthcare products
or services, including, but not limited to (a) the federal Anti-Kickback Statute (42 U.S,C. §1320a-7b(b)),
the Physician Self-Referral Law, commonly known as the “Stark Law” (42 U.S.C. §1395nn), the criminal
health care fraud statute (18 U.S. Code § 1347, the civil False Claims Act (31 U.S.C. §3729 et seq.), the
Federal Food, Drug, and Cosmetics Act (21 U.S, Code §301 et. seq.), the Federal Controlled Substances
Act (21 U.S. Code §801 et. seq.), the Clinical Laboratory Improvement Amendments of 1988 (42 U.S.
Code §263a et. seq.), TRICARE (10 U.S.C. Section 1071 et seq.), Sections 1320a-7, 1320a-7a and
1320a-7b of Title 42 of the United States Code and the regulations promulgated pursuant to such statutes;
(b) the Health Insurance Portability and Accountability Act of 1996 (Pub. L. No. 104-191) and the
regulations promulgated thereunder; (¢) Medicare (Title XVIII of the Social Security Act) and the
regulations and program instructions and other legally enforceable requirements promulgated thereunder;
(d) Medicaid (Title XIX of the Social Security Act) and the regulations and other legally enforceable
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requirements promulgated thereunder; () quality, safety and medical necessity laws, rules or regulations
relating to the regulation, provision or administration of, or payment for, healthcare products or services;
(f) rules governing the provision of services to employees with workers compensation coverage or
licensure or certification as a healthcare organization to provide such services; and (g) licensure laws,
rules or regulations relating to the regulation, provision or administration of, or payment for, healthcare
products or services, including laws relating to the so-called “corporate practice of medicine” and fee
splitting, each of (a) through (g) as amended from time to time,

“Indemnified Person” means, with respect to any Indemnity Claim, each Buyer Indemnified
Person or Seller Indemnified Party asserting the Indemnity Claim (or on whose behalf the Indemnity
Claim is asserted) under Article 7.

3

Indemnifying Party” means, with respect to any Indemnity Claim, the party or parties against
whom such Indemnity Claim may be or has been asserted.

“Indemnity Claim” means a claim for indemnity Article 7.

“Indirect Owners” is defined in Section 4.5.1.

“Intellectual Property Rights” means the entire right, title, and interest in and to all proprietary
rights of every kind and nature however denominated, throughout the world, including (a) patents, patent
applications, industrial designs, industrial design applications, and patent disclosures, together with all
reissues, continuations, continuations-in-part, revisions, divisionals, extensions, reviews and
reexaminations in connection therewith, (b) confidential information, trade secrets, database rights, and
all other proprietary rights in Technology, (c) trademarks, trade names, service marks, service names,
brands, trade dress and logos, and all other indicia of origin, all applications, registrations, and renewals
in connection therewith, and the goodwill and activities associated therewith, (d) domain names, rights of
privacy and publicity, and moral rights, including all rights of authorship, use, publication, reproduction,
distribution, performance transformation, moral rights and rights of ownership of copyrightable works,
copyrights and registrations and applications associated therewith, mask wotk rights (e) any and all
registrations, applications, recordings, licenses, common-law rights, and contractual rights relating to any
of the foregoing, and (e) all rights of privacy and publicity, including rights to the use of names,
likenesses, images, voices, signatures and biographical information of real persons, as well as all Actions
and rights to sue at law or in equity for any past or future infringement or other impairment of any of the
foregoing, including the right to receive all proceeds and damages therefrom, and all rights to obtain
renewals, continuations, divisions, or other extensions of legal protections pertaining thereto, and (f) all
copies and tangible embodiments or descriptions of any of the foregoing (in whatever form or medium),

“IRS” means the Internal Revenue Service,

“Legal Requirement” or “Law” means any constitution, law (including common law), statute,
standard, ordinance, code, rule, regulation, resolution, or promulgation, or any Government Order, or any
license, franchise, permit, or similar right granted under any of the foregoing, or any similar provision or
duty or obligation having the force or effect of law, including, and for the avoidance of doubt, any
Healthcare Law.

“Liability” means, with respect to any Person, any liability or obligation of such Person, whether
known or unknown, whether asserted or unasserted, whether determined, determinable or otherwise,
whether absolute or contingent, whether accrued or unaccrued, whether liquidated or unliquidated,
whether incurred or consequential, whether due or to become due.
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“Litigation Conditions” is defined in Section 7.6.2.
“Losses” is defined in Section 7.1.

“Material Adverse Effect” means any event, circumstance, development, condition, occutrence,
state of facts, change or effect that, when considered individually or in the aggregate has been, or would
be reasonably likely to be, materially adverse to (a) the business condition (financial or otherwise), or the
business, assets, liabilities of Seller, or (b) the ability of Seller or either Seller Principal to perform their
respective obligations under this Agreement or to consummate the Contemplated Transactions, in either
case, other than any event, circumstance, development, condition, occutrence, state of facts, change or
effect arising out of: (i) general business, financial, credit or economic conditions in the United States;
(ii) acts of war (whether or not declared), sabotage or terrorism, military actions or the escalation thereof;
(iii) any change in or adoption of any applicable Legal Requirement or GAAP, and (iv) natural disasters,
acts of nature or acts of god such as landslides, floods, fires, explosions, lightning and induction caused
by lightning causing damage to equipment, earthquakes subsidence, storms, cyclones, typhoons,
hurricanes, tornados, tsunamis, perils of sea, volcanic activity, and other extreme weather conditions and
any other extraordinary operation of the forces of nature; except, in the case of subparts (i), (if), (iii) or
(iv) of this definition, only to the extent that such events, circumstances, developments, conditions,
occurrences, states of facts, changes or effects do not have a disproportionate effect on Seller relative to
other participants in the industries in which Seller operates.

“Most Recent Balance Sheets” is defined in Section 4.6.1,

“Most Recent Balance Sheet Date” is defined in Section 4.6.1,

“Most Recent Financials” is defined in Section 4.6.1.

“Ordinary Course of Business” means an action taken by any Person in the ordinary course of
such Person’s business which is consistent with the past customs and practices of such Person.

“Party” is defined in the Preamble.
“Payment Date” is defined in Section 6.3.

“Payor” means any insurer, health maintenance organization, third party administrator, employer,
union, trust, governmental program (including but not limited to any Third Party Payor Program), or other
consumer or customer of health care services that has authorized Seller as a provider of health care
services to the members, beneficiaries, participants or the like, thereof or to whom Seller has submitted a
claim for services.

“Per-Share Price” is defined in the Recitals.

“Permits” means, with respect to any Person, any license, accreditation, bond, franchise, permit,
consent, approval, right, privilege, certificate, registration, accreditation or other similar authorization
issued by, or otherwise granted by, any Governmental Authority or any other Person to which or by
which such Person is subject or bound or to which or by which any property, business, operation, or right
of such Person is subject or bound,

“Person” means any individual or corporation, association, partnership, limited liability company,

joint venture, joint stock, or other company, business trust, trust, organization, labor union, Governmental
Authority, or other entity of any kind.
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“Physician Owner” is defined in Section 4.5.1.
“Plan” is defined in Section 4.17.1.

“Post-Closing Monthly Payment” is defined in Section 6.3,

“Procedure™ shall mean any procedure or procedures on the list of Medicare-covered procedures

for ambulatory surgical centers in accordance with regulations issued by the U.S. Department of Health
and Human Services.

“Pro Rata Share” is defined in Section 7.4.2.
“Put Notice” is defined in Section 6.3,

“Put Option” is-defined in Section 6.3.

“Put Price” is defined in Section 6.3,

“Real Property” is defined in Section 4.12,

“Real Property Leases” is defined in Section 4.12,

“Reimbursed Transaction Expenses” is defined in Section 6.2.

“Release” means any releasing, spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, migrating, disposing or dumping of a Hazardous Substance
into the Environment (including the abandonment or discarding of barrels, containers and other closed

receptacles containing any Hazardous Substance) and any condition that results in the exposure of a
person to a Hazardous Substance.

“Representative” means, with respect to any Person, any director, manager, officer, employee,
agent, consultant, advisor, or other representative of such Person, including legal counsel, accountants,
and financial advisors,

“SEC” is defined in Section 4.26.
“SEC Documents” is defined in Section 4.26.
“Seller” is defined in the Preamble.

“Seller Indemnification Obligations” is defined in Section 7.4.

“Seller Indemnified Parties” is defined in Section 7.2.

“Seller Intellectual Property Rights” means all Intellectual Property Rights owned by Seller or
used by Seller in connection with each of the Business as currently conducted, including all Intellectual
Property Rights in and to Seller Technology.

“Seller Owners” is defined in Section 4.5.1,
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“Seller Principals” means the following Seller Owners: (a) Manuel Iglesias (Co-Founder,
Director and Chief Executive Officer of Seller) and (b) Edward Moffly (Co-Founder, Director and Chief
Financial Officer of Seller).

“Seller Technology” means any and all Technology used in connection with the Business as
currently conducted.
y

“Seller’s Knowledge” shall mean the knowledge of each of the Seller Principals, Richard

Williams (the Chief Legal Officer and General Counsel of Seller), and each officer, manager or member

of the board of directors (or equivalent governing body) of Seller and each Subsidiary. For purposes of
this Agreement, any such individual shall be deemed to have knowledge of a particular fact or other
matter if (a) such individual is actually aware of such fact or other matter or (b) a prudent individual could

be expected to discover or otherwise become aware of such fact or other matter after reasonable
investigation.

“Subsidiary” is defined in the Recitals.

“Subsidiary Equity Interests” is defined in Section 4.5.2.

“Tax” or “Taxes” means (a) any and all federal, state, local, or foreign income, gross receipts,
license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits,
environmental, customs, duties, capital stock, franchise, profits, built-in gain, withholding, social security
(or similar taxes, including FICA), unemployment, disability, real property, intangible property, personal
property, escheat, abandoned or unclaimed property obligation, sales, use, transfer, registration, value
added, alternative or add-on minimum, estimated, or other tax of any kind or any charge or fee of any
kind in the nature of (or similar to) taxes imposed by any Governmental Authority or any Legal
Requirement, including any interest, penalty, or addition thereto, in each case whether disputed or not and
(b) any Liability for the payment of any amounts of the type described in clause (a) of this definition as a
result of (i) being a member of an affiliated, consolidated, combined or unitary group or being a party to
any agreement or arrangement whereby liability for payment of such amounts was determined or taken
into account with reference to the Liability of another Person, in each case, for any period, (ii) as a result
of any tax sharing, tax indemnification or tax allocation agreement, arrangement or understanding (other
than commercial contracts (A) a principal subject matter of which is not Taxes, (B) containing customary
Tax indemnification provisions, and (C) entered into in the ordinary course of business), (iii) or as a result
of being liable for the payment of another Person’s taxes as a transferee or successor, by contract or
otherwise.

“Tax Return” means any return, statement, election, form, declaration, report, claim for refund or

information return or statement relating to Taxes, including any schedule, supplement or attachment
thereto, and including any amendment thereof.
“Technology” means all inventions, works, discoveries, innovations, know-how, information
(including ideas, research and development, formulas, algorithms, compositions, processes and
techniques, data, designs, drawings, specifications, graphics, illustrations, artwork, documentation, and
manuals), databases, computer software, firmware, computer hardware, integrated circuits and integrated
circuit masks, electronic, electrical, and mechanical equipment, and all other forms of technology,
including improvements, modifications, works in process, derivatives, or changes, whether tangible or
intangible, embodied in any form, whether or not protectable or protected by patent, copyright, mask
work right, trade secret law, or otherwise, and all documents and other materials recording any of the
foregoing.
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“Third Party Claim” is defined in Section 7.6.1.

“Third Party Payor Programs” means all Third Party Payor Programs (including but not limited
to, Federal Health Care Programs, workers compensation, or any other state health care programs, as well
as Blue Cross and/or Blue Shield, managed care plans, or any other private insurance program).

“Treasury Regulations” means the regulations promulgated under the Code.

“Trigger Event” is defined in Section 6.3.

“Yearly Financials” is defined in Section 4.6.1.

2. GENERAL RULES OF INTERPRETATION; SCHEDULES.

2.1, General Rules. Except as otherwise explicitly specified to the contrary, (a) references to a
Section, Article, Exhibit or Schedule means a Section or Article of, or Exhibit or Schedule to, this
Agreement, unless another agreement is specified, (b) the word “including” shall be construed as
“including without limitation”, (c) references to a particular statute or regulation include all rules and
regulations thereunder and any predecessor or successor statute, rules or regulation, in each case as
amended or otherwise modified from time to time, (d) words in the singular or plural form include the
plural and singular form, respectively, (e) words expressed in the masculine shall include the feminine
and neuter genders and vice versa, (f) the word “will” shall have the same meaning as the word “shall”,
(g) the word “extent” in the phrase “to the extent” means the degree to which a subject or other thing
extends and shall not simply mean “if’, (h) references to “day” or “days” in the lower case means
calendar days, (i) references to the “date hereof” are to the date of this Agreement, (j) the words “hereof”,
“herein”, “hereto”, and “hereunder”, and words of similar import, shall refer to this Agreement as a whole
and not any particular provisions of this Agreement, (k) references to dollars or “$” are to United States
dollars, and (1) references to a particular Person include such Person’s successors and assigns to the extent
not prohibited by this Agreement.

2.2, Disclosure Schedules. Disclosure in any section of the Schedules to this Agreement (the
“Disclosure Schedules™) shall apply only to the indicated section of this Agreement except to the extent
that it is readily apparent from the face of such disclosure that such disclosure is relevant to another
section of this Agreement. The inclusion of any information in the Schedules shall not be deemed to be an
admission or acknowledgment, in and of itself that such information is required by the terms hereof to be
disclosed, is material or has resulted in or is reasonably likely to result in a Material Adverse Effect.
Complete and correct copies of all documents referred to in the Disclosure Schedules were made
available to Buyer in the Data Room or sent via electronic mail to Dan Miller (Managing Director of
Buyer’s parent company) at DMiller@RINCapital.com prior to the Closing Date.

3. STOCK PURCHASE.

3.1.  The Stock Purchase. Upon the Closing, in exchange for the Consideration contributed by
Buyer to Seller, Buyer shall purchase from Seller and Seller shall sell, issue, transfer, assign, convey and
deliver to Buyer the Acquired Stock free and clear of any and all liens, mortgages, liens, pledges, security
interests, conditional sales agreements, right of first refusals, options, restrictions, liabilities,
encumbrances, or charges.

3.2,  Closing. The closing of the Contemplated Transactions hereby (the “Closing”) will take
place remotely via the electronic exchange of documents and signature pages on the Effective Date
(the “Closing Date™), or in such other manner as the Parties agree in writing. For accounting and
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computational purposes (other than for Tax purposes), the Closing will be deemed to have occurred at
12:01 a.m. (Eastern Time) on the Closing Date.

3.3.  Consideration. The consideration to be paid for the Acquired Stock shall be Thirty
Million and no/100 Dollars ($30,000,000.00) (the “Consideration”), The Consideration shall be paid as of
the Closing effected by wire transfer of immediately available funds to an account provided to Buyer by
Seller in writing prior to the Closing.

3.4. Deliverables by Seller. At the Closing, Seller shall deliver (or cause to be delivered) to
Buyer the following items:

34.1. all documents that are necessary to transfer to Buyer good and valid title to
the Acquired Stock free and clear of any lien, with any necessary transfer tax stamps affixed or
accompanied by evidence that all equity transfer taxes have been paid,

3.4.2, a certificate of incumbency verifying the authority of the respective officers
of Seller executing this Agreement, and any other agreements contemplated hereby, or making
certifications for Closing;

3.4.3. a certificate from the Secretary of Seller certifying that all board of directors
and shareholder approvals necessary to consummate the transactions contemplated by this
Agreement and the Ancillary Agreements to which Seller is a party have been obtained and
attaching thereto: (i) a copy of the articles of organization of Seller, and (ii) a copy of the
resolutions of the board of directors of Seller, evidencing the approval of this Agreement and

the Ancillary Agreements to which each is a party and the transactions contemplated hereby
and thereby;

3.4.4, a certificate signed by Seller certifying the satisfaction of the conditions set
forth in Sections 3.7(b) and 3.7(c);

34.5. duly executed counterparts of each Ancillary Agreement to which a Seller
or a Seller Principal is a party;

3.4.6. all of the consents, waivers and similar instruments that are set forth on
Schedule 4.3, each in form and substance reasonably satisfactory to Buyer; and

3.4.7. such other documents and certificates as Buyer may reasonably request or
as may be required pursuant to this Agreement.

3.5.  Deliverables by Buyer, At the Closing, Buyer shall deliver (or cause to be delivered) to or
on behalf of Seller the following items:

3.5.1. payment of the Consideration in accordance with Section 3.3;

3.5.2. a certificate of incumbency verifying the authority of the respective
officer(s), manager(s) and/or director(s) of Buyer executing this Agreement, or any other
agreements contemplated hereby, or making certifications for Closing;

3.5.3. a certificate from the Secretary of Buyer certifying that all governance

approvals necessary to consummate the transactions contemplated by this Agreement, and the
Ancillary Agreements to which it is a party have been obtained;
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3.5.4. a cettificate signed by Buyer certifying the satisfaction of the conditions set
forth in Sections 3.6(b) and 3.6(c);

3.5.5. duly executed counterparts of each Ancillary Agreement to which a Buyer
is a party; and

3.5.6. such other documents and certificates as Seller may reasonably request or as
may be required pursuant to this Agreement.

3.6. Seller Closing Conditions. Seller’s obligations to consummate the transactions
contemplated hereunder are expressly conditioned upon the satisfaction of the following conditions
(unless the same are expressly waived by Seller):

(a) receipt by Seller of the various documents and items set forth at Section 3.5 hereof;

(b) the representations and warranties of Buyer will be true and correct in all respects at and
as of the Closing with the same force and effect as if made as of the Closing; and

(c) Buyer will have performed and complied in all material respects with all agreements,
obligations and covenants contained in this Agreement that are required to be performed or complied with
by them at or prior to the Closing.

3.7.  Buyer Closing Conditions. Buyer’s obligations to consummate the transactions
contemplated hereunder are expressly conditioned upon the satisfaction of the following conditions
(unless the same are expressly waived by Buyer):

(a) receipt by Buyer of the various documents and items set forth in Section 3.4 hereof;

(b) the representations and warranties of Seller will be true and correct in all respects at and
as of the Closing with the same force and effect as if made as of the Closing;

(c) Seller and each Seller Principal (as applicable) will have performed and complied in all
material respects with all agreements, obligations and covenants contained in this Agreement that are
required to be performed or complied with by them at or prior to the Closing; and

(d) since the date hereof, there will have occurred no event, change, fact, or condition, nor
will there exist any circumstance which, singly or in the aggregate with all other events, changes, facts,
conditions and circumstances, has resulted or would reasonably be expected to result in a Material
Adverse Effect,

4, REPRESENTATIONS AND WARRANTIES OF SELLER.

In order to induce Buyer to enter into and perform this Agreement and to consummate the
Contemplated Transactions, Seller hereby represents and warrants to Buyer, as of the date hereof as
follows:

4.1, Organjzation;. Each of Seller and each Subsidiary is (a) duly organized, validly existing
and in good standing under the laws of the state of its incorporation or formation and (b) duly qualified to
do business and in good standing in each other jurisdiction where such qualification is required. Seller has
delivered o Buyer true, accurate and complete copies of the organizational documents of Seller and each
Subsidiary. Schedule 4,1 sets forth a true and correct list of the current directors, managers, officers and
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stockholders or other equity holders of Seller and each Seller Subsidiary, as applicable. No earn-out
payments, and no payments for referrals to Seller or any Subsidiary of Medicare or Medicaid patients,
have been made or promised by Seller, any Subsidiary, or any Affiliate, officer, director, manager or
agent thereof in connection with the acquisition of any Subsidiary or the acquisition of the business or
assets of any other entity,

4.2, Power and Authorization. Seller has the requisite capacity to execute and deliver this
Agreement and to perform its obligations hereunder. The execution, delivery and performance by Seller
of this Agreement and each Ancillary Agreement to which Seller is a party and the consummation of the
Contemplated Transactions are within the power and authority of Seller and have been duly authotized by
all necessary action on the part of Seller. This Agreement and each Ancillary Agreement to which Seller
is a party (a) have been duly executed and delivered by Seller and (b) are the legal, valid and binding
obligations of Seller, enforceable against Seller in accordance with their respective terms subject to
applicable bankruptcy, insolvency, reorganization, moratorium or other similar Laws affecting the
enforceability of creditors’ rights generally, and, other than with respect to any restrictive covenant
contained in this Agreement or any Ancillary Agreement, general equitable principles and the discretion
of courts in granting equitable relief. Seller and each Subsidiary has the full corporate or limited liability
company power and authority necessary to own and use its properties and assets and carry on its business
as currently conducted.

43. Authorization of Governmental Authorities. Except as disclosed on Schedule 4.3, no
action by (including any authorization, consent or approval), or in respect of, or filing with, or notice to,
any Governmental Authority is required for, or in connection with, the valid and lawful (a) authorization,
execution, delivery and performance by Seller and each Ancillary Agreement to which Seller is a party or
(b) consummation of the Contemplated Transactions by Seller.

4.4.  Non-contravention. Except as disclosed on Schedule 4.4, neither the execution, delivery
and performance by Seller of this Agreement nor the execution, delivery and performance by Seller of
any Ancillary Agreement nor the consummation of the Contemplated Transactions will: (a) assuming the
taking of any action by (including any authorization, consent or approval), or in respect of, or any filing
with, any Governmental Authority, in each case, as disclosed on Schedule 4.3, violate any Legal
Requirement applicable to Seller, any Subsidiary or the Business; (b) result in the modification,
acceleration, termination, breach or violation of, or default under, any Contractual Obligation to which
Seller or any Subsidiary is a party; (¢) require any action by (including any authorization, consent or
approval) or in respect of (including notice to), any Person under any Contractual Obligation of Seller or
any Subsidiary; (d) result in the creation or imposition of an Encumbrance upon, or the forfeiture of, the
Common Stock or any asset owned or held by Seller or any Subsidiary; or (e) result in a breach or
violation of, or default under, the organizational documents of Seller or any Subsidiary.

4.5. Capitalization; Subsidiaries.

4.5.1. Capitalization of Seller. Except for those warrants to purchase Common
Stock listed on Schedule 4.5.1, complete and correct copies of which have been made available
by Seller to Buyer, other than the Common Stock, Seller has not issued, nor has agreed to issue,
any equity interest of any kind (including any preferred stock, warrants, options, “phantom
equity,” or other equity interests of any kind whatsoever, including any security or other
instrument convertible into an equity security of Seller, or any derivative right of any of the
foregoing). None of the Common Stock (including, for the avoidance of doubt, the Acquired
Stock) is subject to, and none of Seller, either Seller Principal or, to Seller’s Knowledge, any of
the Seller Owners is a party to, any shareholders’ agreement or similar agreement, any voting
agreement, any pre-emptive rights, any rights of first offer or rights of first refusal, or any
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similar Encumbrance of any kind with respect to the Common Stock. All of the issued and
outstanding shares of Common Stock have been duly authorized, validly issued, and are fully
paid and non-assessable, as applicable, Seller has complied in all material respects with all
federal and state securities Laws and exemptions (including all applicable rules and regulations
promulgated by the SEC, any applicable state securities regulators, and/or any exchange upon
which any Common Stock is traded) in connection with the issuance and sale of all of the
Common Stock (including the Acquired Stock). All of the issued and outstanding Common
Stock is held of record and beneficially owned by the Persons set forth on Schedule 4.5.1 (the
“Direct Owners”) in the respective amounts set forth on Schedule 4.5.1., When used in this
Agreement: (a) the term “Indirect Ownet” means each Person that has a direct or indirect
beneficial ownership interest in a Direct Owner; (b)the term “Seller Owners” means,
collectively, all of the Direct Owners and the Indirect Owners; and (c) the term “Physician
Owner” means each Seller Owner who is a physician (including any medical doctors, doctors
of osteopathy, physiatrists, chiropractors or dentists). Schedule 4.5.1 sets forth a list of all
Physician Owners, as well as the respective approximate percentages of direct or indirect
beneficial ownership interest held by each such Physician Owner in one or more Direct
Owners. The Acquired Stock has been duly authorized, validly issued and, upon payment of
the Consideration, will be fully paid and non-assessable and, upon the Closing, Buyer shall

have sole and exclusive, good and valid title to the Acquired Stock, not subject to any
Encumbrance.

4.5.2. Capitalization of Subsidiaries; Affiliates. Seller has no subsidiaries or
Affiliates other than the Subsidiaries. Exhibit A sets forth a complete list of all of the
Subsidiaries. Seller owns, either directly or indirectly, 100% of the issued and outstanding
capital stock, membership interests or other equity interests of each Subsidiary (including any
preferred stock, warrants, options, “phantom equity,” or other equity interests of any kind
whatsoever, including any derivative rights thereto) (the “Subsidiary Equity Interests”). None
of the Subsidiary Equity Interests is subject to, and none of Seller, either Seller Principal, any
Subsidiary or, to Seller’s Knowledge, any of the Seller Owners is a party to, any shareholders’
agreement or similar agreement, any voting agreement, any pre-emptive rights, any rights of
first offer or rights of first refusal, or any similar Encumbrance of any kind with respect to any
Subsidiary Equity Interests, All of the issued and outstanding Subsidiary Equity Interests have
been duly authorized, validly issued, and are fully paid and non-assessable, as applicable. Seller
and each Subsidiary, as applicable, have complied in all material respects with all federal and
state securities Laws and exemptions (including all applicable rules and regulations
promulgated by the SEC, any applicable state securities regulators, and/or any exchange upon
which any Common Stock is traded) in connection with the issuance and sale of all of the
Subsidiary Equity Interests, All of the issued and outstanding Subsidiary Equity Interests are
held of record and beneficially owned by the Persons designated on Exhibit A in the respective
amounts set forth on Exhibit A.

4.6, Financial Matters.

4.6.1, Financial Statements. Attached to Schedule 4.6.1 are true, correct and
complete copies of each of the following: (a) the consolidated audited balance sheets of Seller
and the Subsidiaries as of December 31, 2013 and the related statements of profit and loss and
changes in equity for the fiscal year then ended (the “2013 Yearly Financials™); and (b) that
certain “Hydrea Holdings Corp. Quality of Earnings Report Update — TTM June 30, 2016”
prepared by independent accounting firm CliftonLarsonAllen LLP, dated as of October 3, 2016,
including an unaudited consolidated balance sheet of Seller and the Subsidiaries as of June 30,
2016 (respectively, the “Most Recent Balance Sheet,” and the “Most Recent Balance Sheet
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Date™) and the related unaudited consolidated statement of profit and loss and changes in equity
of Seller and the Subsidiaries for the 6-month period then ended (collectively, the “Most Recent

_Financials”). Seller, together with CPA firm RT&C (Rodriguez, Trueba & Co) is in the process
of completing the preparation of the consolidated audited balance sheets of Seller and the
Subsidiaries as of December 31, 2014 and December 31, 2015 and the related statements of
profit and loss and changes in equity for the fiscal years then ended (the “2014 & 2015 Yearly
Financials” and, collectively with the Audited Financials, the “Yearly Financials”), true and
correct copies of which shall be provided to Buyer promptly upon completion, but.in any event
no later than November 30, 2016, which 2014 & 2015 Yearly Financials (together with the
Most Recent Financials), when completed and provided to Buyer, shall teflect shareholders’
equity as of June 30, 2016 that is no less than $95,000,000. The Most Recent Financials and the
Yearly Financials are referred to herein collectively as the “Financials.”

4.6.2. Except for the absence of footnote disclosure and any customary year-end
adjustments that would not, individually or in the aggregate, be reasonably expected to be
material, solely with respect to the Most Recent Financials, each of the Financials has been (or,
with respect to the 2014 & 2015 Yearly Financials, will be) prepared in accordance with GAAP
(except as set forth on Schedule 4.6.2) and presents (or, with respect to the 2014 & 2015 Yearly
Financials, will present) fairly in all material respects the financial position and results of
operations of Seller as at the dates and for the periods indicated therein. The Financials were
(or, with respect to the 2014 & 2015 Yearly Financials, will be) derived from the books and
records of Seller and the Subsidiaries,

4.7.  Absence of Undisclosed Liabilities. Neither Seller nor any Subsidiary has any Liability of
the type that would otherwise be required to be set forth on a balance sheet prepared in accordance with
GAAP, except for (a) Liabilities set forth on the face of the Most Recent Balance Sheets, (b) Liabilities
incutred in the Ordinary Course of Business since the Most Recent Balance Sheet Date, none of which
can reasonably be expected to be material to Seller and applicable (none of which relate to (i) a breach of
a Contractual Obligation, (ii) breach of warranty, (iii) a tort, (iv) an infringement of Intellectual Property
rights, (v) violation of any Legal Requirement or (vi) an environmental liability), and (c¢) Liabilities listed
on Schedule 4.7.

4.8. Absence of Certain Developments. Since the Most Recent Balance Sheet Date, the
Business has been conducted only in the Ordinary Course of Business, except in connection with the
transactions contemplated by, or entered into in connection with, this Agreement (and otherwise disclosed
to Buyer). Without limiting the foregoing, except as set forth on Schedule 4.8:

4.8.1, Neither Seller nor any Subsidiary has (a) amended its organizational
documents, (b) amended any term of its Common Stock or Subsidiary Equity Interests,
(c) issued, sold, granted, or otherwise disposed of, any Common Stock or Subsidiary Equity
Interests or (d) issued, granted or awarded any rights to acquire Common Stock, Subsidiary
Equity Interests or other equity interests of any kind (including any preferred stock, warrants,
options, “phantom equity,” or other equity interests of any kind whatsoever, including any
derivative rights thereto);

4.8.2, Neither Seller nor any Subsidiary has become liable in respect of any
Guarantee and has not incurred, assumed or otherwise become liable in respect of any Debt,
except for borrowings in the Ordinary Course of Business under credit facilities in existence on
the Most Recent Balance Sheet Date;
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4.8.3. Neither Seller nor any Subsidiary has permitted any of its assets to become
subject to an Encumbrance or sold, leased, licensed, transferred, abandoned, forfeited, or
otherwise disposed of or lost the use of any of its assets (except for (i) inventory and supplies
consumed in the Ordinary Course of Business, and (ii) assets sold, transferred or disposed of in
the Ordinary Course of Business and replaced with items of like kind and value);

4.8.4, Neither Seller nor any Subsidiary has (a) made any declaration, setting
aside or payment of any dividend or other distribution with respect to, or any repurchase,
redemption or other acquisition of, any of its Common Stock or Subsidiary Equity Interests
other than Tax distributions in the Ordinary Course of Business, ot (b) purchased, redeemed, or
otherwise acquired any of its Common Stock or Subsidiary Equity Interests;

4.8.5. there has been no loss, destruction, damage, or eminent domain taking (in
each case, whether or not insured) affecting the Business or assets of Seller or any Subsidiary;

4.8.6. other than as required by applicable Legal Requirements, neither Seller nor
any Subsidiary has directly or indirectly increased, made any change in, or accelerated the
vesting of, any Compensation payable or paid, whether conditionally or otherwise, to (a) any
current or former non-executive employee, consultant, independent contractor, partner, or agent
other than in the Ordinary Course of Business or (b) any current or former executive officer or
director;

4.8.7. Neither Seller nor any Subsidiary has made any loan or advance to,
Guarantee for the benefit of, or made any investment in, any Person;

4.8.8. Neither Seller nor any Subsidiary has made any change in any of its
methods of accounting or accounting practices or policies;

4.8.9. Neither Seller nor any Subsidiary has executed, adopted, amended, or
terminated any collective bargaining agreement or other agreement with a labor union or other
labor organization;

4.8.10.  Neither Seller nor any Subsidiary has paid, discharged, settled, or satisfied
any Action or any Liability, other than the payment of trade payables in the Ordinary Course of
Business;

4.8.11, Neither Seller nor any Subsidiary has entered into any agreement or
commitment relating to capital expenditures exceeding One Hundred Thousand Dollars
($100,000) individually or Two Hundred Fifty Thousand Dollars ($250,000) in the aggregate
(and Schedule 4.8 includes a complete and detailed listing of all such agreements or
commitments, regardless of value (excluding acquisitions outside the Ordinary Course of
Business), for the past 2 years);

4,8,12.  Neither Seller nor any Subsidiary has made, changed or revoked any Tax
election, elected or changed any method of accounting for Tax purposes, filed any amended
Tax Return, settled any claim or Action in respect of Taxes, or entered into any Contractual
Obligation in respect of Taxes with any Governmental Authority;

4.8.13.  Neither Seller nor any Subsidiary has waived any right of value or suffered
any loss;
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4.8.14.  Neither Seller nor any Subsidiary has made any write off or write down of
or made any determination to write off or write down any asset or property;

4.8.15. Neither Seller nor any Subsidiary has settled any Action, pending or
threatened, or had any judgment or lien entered against it, in each case in excess of §5,000;

4.8.16.  Neither Seller nor any Subsidiary has canceled or terminated any insurance
policy;

4.8.17.  Neither Seller nor any Subsidiary has acquired (by merger, consolidation or
acquisition of stock or assets) any corporation, partnership or other business organization or

division thereof or collection of assets;

4.8.18.  Neither Seller nor any Subsidiary has commenced or terminated any line of

business;

4.8.19.  Neither Seller nor any Subsidiary has entered into any commitment,
whether orally or in writing, to do any of the things referred to elsewhere in this Section 4.8;
and

4.8.20. no other event or circumstance has occurred which has had, or would

reasonably be expected to have, a Material Adverse Effect.

4.9,  Debt. Seller and the Subsidiaries have no Liabilities in respect of Debt totaling more than
Five Hundred Thousand Dollars ($500,000) in the aggregate except as set forth on Schedule 4.9.
Schedule 4.9 sets forth a true, correct and complete list of the individual components (indicating the
amount and the Person to whom such Debt is owned) of all Debt outstanding with respect to the Business.

4.10.  Ownership of Assets. Except as disclosed on Schedule 4.10, either Seller or a Subsidiary
has sole and exclusive, good and valid title to, or, in the case of property held under a lease or other
Contractual Obligation, a sole and exclusive, enforceable leasehold interest in, or right to use and
otherwise commercially exploit, all of the properties, rights, and assets, whether real or personal property
and whether tangible or intangible, that are owned or purported to be owned by Seller or such Subsidiary
or that are used or exploited in the business of Seller and the Subsidiaries as currently conducted. Except
as disclosed on Schedule 4.10, none of the real or personal property of Seller or any Subsidiary is subject
to any Encumbrance,

411,  Accounts Receivable, All accounts and notes receivable reflected on the Most Recent
Balance Sheets or that arise following such date and prior to the Closing have arisen, or will arise, in the
Ordinary Course of Business, represent, or will represent, claims for bona fide services rendered by
Seller, a Subsidiary, or the employees or contractors of Seller or a Subsidiary, Except as reflected on the
Most Recent Balance Sheets, neither Seller nor any Subsidiary has received written notice or, to the
Seller’s Knowledge, oral notice from or on behalf of any obligor of any such accounts receivable that
such obligor is unwilling or unable to pay any material portion of such accounts receivable,

4,12,  Real Property. Schedule 4.12 sets forth a true, correct and complete list, including
addresses, of each leasehold interest in real property leased, subleased, or licensed to or by, or for which a
right to use or occupy has been granted to, Seller and/or any Subsidiary (the “Real Property”), and the
Real Property listed on such schedule is all of the real property used by Seller and the Subsidiaries in
connection with the Business. Schedule 4.12 identifies each document or instrument pursuant to which
any Real Property is leased, subleased, or licensed (each a “Real Property Lease”) and except for the
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foregoing, there are no written or oral subleases, licenses, concessions, occupancy agreements, or other
Contractual Obligations granting to any Person (other than Seller or a Subsidiary) the right of use or
occupancy of the Real Property. Neither Seller nor any Subsidiary currently owns, nor has Seller or any
Subsidiary previously owned, any rcal property whatsoever. Except as set forth in Schedule 4.12, either
Seller or a Subsidiary has a valid leasehold interest in and to each of the Real Properties. There are no
defaults by Seller or any Subsidiary under any Real Property Lease, and to Seller’s Knowledge, no other
party thereto is in default. Except as set forth in Schedule 4.12, no Affiliate of Seller is the owner, lessor,
sublessor, or licensor under any Real Property Lease. Seller has delivered to Buyer accurate and complete
copies of the Real Property Leases, in each case as amended or otherwise modified and in effect, To

Seller’s Knowledge, there is no pending or threatened appropriation, condemnation or similar Action
~ affecting the Real Property. Since the Most Recent Balance Sheet Date, there has been no material
destruction, damage or casualty with respect to any of the Real Property. The Real Property is (i) in good
condition and repair (subject to normal wear and tear) and (ii) sufficient for the operation of the Business
conducted therein as it is currently conducted and as it is presently proposed to be conducted. The
condition and use of the Real Property conforms to each applicable certificate of occupancy and all other
permits required to be issued in connection with the Real Propetty,

4.13. Intellectual Property. Except as disclosed on Schedule 4.13, Seller owns all rights, title
and interest in and to, or will be licensed or otherwise possess, a valid and enforceable right to use all
Seller Technology and all Seller Intellectual Property Rights free and clear of any Encumbrance, and
without any known conflict with, or infringement of, the rights of any third parties. Except as disclosed
on Schedule 4,13, Seller Intellectual Property Rights and Seller Technology includes all of the Intellectual

Property Rights and Technology used in or necessary for the conduct of the Business of Seller as
currently conducted.

4.14. Legal Compliance: Illegal Payments: Permits.

4.14.1.  Neither Seller nor any Subsidiary is in breach or violation, in any respect of,
or in default under, nor has Seller or any Subsidiary at any time during the previous ten (10)
years been in breach or violation in any respect of, or default under, any Legal Requirement nor
is there any circumstance or set of circumstances which could, with notice, the passage of time
or otherwise, constitute such a breach, violation or default. All compensation paid, and to be
paid, to Seller’s and any Subsidiary’s employees (inclusive of physicians, clinicians and other
providers) is and at all times has been, (i)set in advance, (ii) commercially reasonable,
(iii) determined in a manner that has not taken into account, directly or indirectly, the volume or
value of referrals (as defined in 42 CFR 411.351) for designated health services (as defined at
42 CFR 411.351), (iv) reflective of fair market value, and (v) compliant with all of the
requirements of each of the federal Anti-Kickback Statute (42 U.S.C. §1320a-7b(b)), and the
Physician Self-Referral Law, commonly known as the “Stark Law” (42 U.S.C. §1395nn).
Neither Seller nor any Subsidiary pays, or at any time has paid, or is bound by any contractual
obligation to pay in the future, to any employee (inclusive of physicians, clinicians and other
providers) any bonuses or other incentive payments. During the previous ten (10) years, no
written notice has been received by, and no oral notices have been made or other claims been
filed against, Seller or any Subsidiary alleging a violation of any Legal Requirement, and
neither Seller nor any Subsidiary has been subject to any adverse inspection, finding,
investigation, penalty assessment, audit or other compliance or enforcement action. Neither
Seller, nor any Subsidiary, nor any Physician Owner, nor any of their respective directors,
managers, officers, other employees or agents, has during the previous ten (10) years
(i) directly or indirectly given or made, or agreed to give or make, any illegal gift, contribution,
payment, incentive, or similar benefit to any supplier, customer (other than promotional gifts of
nominal value), governmental official, provider or employee or other Person who was, is or
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may be in a position to help or hinder Seller or any Subsidiary (or assist in connection with any
actual or proposed transaction) or made, or agreed to make, any illegal contribution, or
reimbursed any illegal political gift or contribution made by any other Person, to any candidate
for federal, state, local, or foreign public office or (ii) caused Seller or any Subsidiary to
establish or maintain any unrecorded fund or asset or made any false entries on any books or
records for any purpose.

4.14.2. Seller and each Subsidiary have been duly granted all Permits under all
Legal Requirements necessary for the conduct, in all respects, of the Business as currently
conducted and the lawful occupancy, use, and operation of the Real Property by Seller and/or
one or more Subsidiaries, as applicable. Schedule 4.14.2 describes each such Permit, including
each such Permit related to Healthcare Laws. Except as set forth on Schedule 4.14.2, such
Permits are valid and in full force and effect, neither Seller nor any Subsidiary is in breach or
violation of, or default under, in any material respect, any such Permit, and no basis exists

which, with notice or lapse of time or both, would constitute any such breach, violation or
default,

4.15. Compliance with Healthcare Laws.

4.15.1. Schedule 4.15.1 sets forth a complete and comprehensive list of all
ambulatory surgical centers, clinics, practices and other facilities where medical services are
provided that, in each case, are operated by Seller or any Subsidiary (collectively, the
“Centers”), including, with respect to each Center: (a) the physical address of such Center;

(b) the types of services provided at such Center; and (c¢) the name of the Subsidiary that
operates such Center,

4,15.2. Except as set forth on Schedule 4.15.2, neither Seller nor any Subsidiary,
nor any manager, director, officer, employee or agent of Seller or any Subsidiary, has
(a) violated, conducted the Business or operated any Center in violation of or noncompliance
with, or used or occupied Seller’s properties or assets in violation of or noncompliance with,
any Healthcare Laws in any respect, or (b) received any written notice of any alleged breach,
violation of or non-compliance with, default under or any citation for violation of or
noncompliance with, any Healthcare Laws nor, is there a fact, arrangement, operation,
circumstance or set of circumstances which could, with the passage of time or otherwise,
constitute such a breach, violation, default or noncompliance. Each Center is structured
(including with respect to the ownership structure) and operated, and the business at each
Center is conducted, in full and complete compliance with all applicable Healthcare Laws.
Each Subsidiary that is an integrated group practice (if any) meets the definition of *“group
practice” as defined at 42 CFR 411.352,

4,15.3. Except as set forth on Schedule 4,15.3: (a) Seller, each Subsidiary, each
Physician Owner, and each other clinical employee of Seller, a Subsidiary or a Physician
Owner who provides professional medical services at any Center, has the requisite Permits and
provider or supplier number(s) to bill all Third Party Payor Programs that it currently bills,
(b) neither Seller, any Subsidiary, any Physician Owner, nor any clinical employee of Seller, a
Subsidiary or a Physician Owner who provides professional medical services at any Center, has
received any written notice that there is any investigation, audit, claim review, or other action
pending or threatened that could result in a revocation, suspension, termination, probation,
restriction, limitation, or non-renewal of such Person’s Permit, supplier or provider number, or
such Person’s disqualification or exclusion from any Third Party Payor Program; (c) all claims
for all items, services and goods provided at or by a Center and submitted by or on behalf of
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Seller, any Subsidiary, any Physician Owner, or any clinical employee of Seller, a Subsidiary or
a Physician Owner who provides professional medical services at any Center to Third Party
Payor Programs represent claims for medically necessary items, services or goods actually
provided by such Person; (d) all claims for all items, services and goods provided at or by any
Center that have been submitted by or on behalf of Seller, any Subsidiary, any Physician
Owner, or any clinical employee of Seller, a Subsidiary or a Physician Owner who provides
professional medical services at a Center, have been submitted in compliance with applicable
Laws, including any Healthcare Laws, and all rules, regulations, agreements, policies, and
procedures of the Third Party Payor Programs; (e) neither Seller, any Subsidiary, any Physician
Owner, nor any clinical employee of Seller, a Subsidiary or a Physician Owner who provides
professional medical services at any Center, has received any written notice that there are any
pending or threatened audits, investigations or claims for or relating to its claims for any items,
services and goods provided at or by any Center; (f) all billing practices relating to items,
services and goods provided at or by a Center, and all billing practices of, Seller, the
Subsidiaries, all Physician Owners, and all clinical employees of Seller, any Subsidiary or any
Physician Owner who provides professional medical services at any Center are and have been
in compliance with all applicable Healthcare Laws, regulations, agreements and policies of all
applicable Third Party Payor Programs, and neither Seller, any Subsidiary, nor any Physician
Owner, nor any clinical employee of Seller, any Subsidiary or any Physician Owner who
provides professional medical services at any Center, has billed or received any payment or
reimbursement for any items, services and goods provided at or by any Center in excess of
amounts allowed by any Healthcare Law, except to the extent any such amounts are immaterial
and have been repaid in full as required by, and in compliance with, all applicable Healthcare
Laws and Third Party Payor Program agreements; (g) neither Seller, any Subsidiary, any Seller
Owner, nor any employee of Seller, any Subsidiary or any Seller Owner who provides
professional medical services at any Center, or any officer, director, manager or employee or
clinical contractor of Seller or any Subsidiary, has been excluded, debarred or suspended from
participation in any Federal Health Care Program or had its/his/her billing privileges revoked,
nor is any such exclusion, debarment, suspension, or billing privileges revocation threatened,
(h) based upon and in reliance upon Seller’s monthly review of (1) the “list of Excluded
Individuals/Entities” on the website of the United States Health and Human Services Office of
Inspector General (http://oig.hhs.gov/fraud/exclusions.html), and the similar lists of Medicaid
program exclusion by the States of Florida, Georgia or any other states that reimburse for
services associated with Seller, any Subsidiary and/or any Physician Owner and (2) the “List of
Parties Excluded From Federal Procurement and Non-procurement Programs”™ on the website
of the United States General Services Administration (http://www.arnet.gov/epls/ and
https://www.sam.gov), none of the sharecholders, members, Seller Owners (including Physician
Owners), managers, officers, directors, employees or clinical contractors of Seller or any
Subsidiary has been excluded from participation in any Federal Health Care Program, None of
Seller, any Subsidiary, any Physician Owner, or any officer, director or employee or clinical
contractor of Seller, any Subsidiary or any Physician Owner has received any written notice
from any Third Party Payor Programs of any pending or threatened investigations, audits,
inquiries or surveys; and (i) Seller, the Subsidiaries, all Physician Owners, and all clinical
employees of Seller, any Subsidiary or any Physician Owner who provides professional
medical services at any Center are in compliance with all Medicare enrollment requirements as
contained in 42 C.F.R, part 424 and program instructions issued pursuant thereto, and all
information on the CMS enrollment forms (the various iterations of the CMS 855, such as the
855A , 855B, 8551 and 855S) that have been filed by or on behalf of such entities or individuals
is complete, current, and accurate.
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4.154. Schedule 4.15.4 lists each current physician, physician assistant and other
clinical employees and clinical contractors required to be licensed, certified and/or registered to
perform services at the Centers along with their respective state(s) of licensure, certification or
registration (including the licensure, certification or registration number). All such licensures,
certifications and registrations are valid and contain no restrictions, and all such physicians,
physician assistants and clinical employees or contractors required to be licensed, certified or
registered to perform services at the Centers are so licensed, certified or registered without
restriction. Seller, each Subsidiary and each physician providing services at the Center have
current and valid provider contracts with the Third Party Payor Programs as set forth (or
required to be set forth) on Schedule 4.15.4, and are in compliance in all respects with the
conditions of participation of any Federal Healthcare Program and the various agreements and
conditions necessary for reimbursement under all other applicable Third Party Payor Programs,
All services furnished at the Centers have been and are being performed by personnel acting
within the scope of their practice as determined by State law and who otherwise met all State
requirements for performing the services at the time the services were performed. Neither the
execution of this Agreement nor the consummation of the Contemplated Transactions will
result in the breach or default under, or grant the ability of the counterparty to terminate, any
Third Party Payor Agreement listed (or required to be listed) on Schedule 4.15 4.

4.15.5. Seller and each Subsidiary have been duly granted all Permits under all
Healthcare Laws necessary for the conduct, in all respects, of the Business as currently
conducted. Schedule 4.15.5 describes each such Permit. Except as set forth on Schedule 4.15.5,
(a) each such Permit is valid and in full force and effect, and (b) neither Seller nor any
Subsidiary is in breach or violation of, or default under, in any respect, any such Permit, and, to
Seller’s Knowledge, no circumstance or set of circumstances exists which, with notice or lapse
of time or both, would constitute any such breach, violation nor default,

4.15.6.  Except as set forth on Schedule 4.15.6, each Physician Owner (a) has paid
fair market value for Common Stock of Seller, and no portion of any such payments were to
reward or induce referrals of any items or services reimbursable by any Third Party Payor
Program; (b) has at all times received distributions proportionate with his/her ownership of
Common Stock and has not received any remuneration, in cash or in kind, in exchange for
referrals of items or services that are reimbursable, in whole or in part, by any Third Party
Payor Programs, including any Federal Healthcare Programs; (c) with respect to any physician-
owned ambulatory surgical centers, has at all times while a Physician Owner generated at least
one-third (1/3) of his/her medical practice income from all sources for the previous fiscal year
or 12-month period from the performance of any Procedure; (d) has at all times while a
Physician Owner used one or more of the Centers as an extension of his/her medical practice
and has at all times while a Physician Owner regularly performed Procedures at one or more of
the Centers; and (e) has not knowingly referred a Procedure to another Physician Owner, or to
any physician, owner, or employee of Seller, a Subsidiary or another Physician Owner, for
performance of such Procedure at any Center nor used any Center as a passive source of
income in exchange for referrals of Procedures.

4,157.  None of Seller, any Subsidiary or any Center has experienced a data breach
or disclosure of information that would constitute a data or security incident as defined by
HIPAA or any other applicable Healthcare Law.

4.15.8.  No Seller Owner (i) has been convicted of a criminal offense or violation

under any provision of a Healthcare Law; or related to the delivery of an item or service under
a Federal health care program; or related to fraud, theft, embezzlement, breach of fiduciary
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responsibility, or other financial misconduct; or related to patient abuse; or a felony of any
kind, (ii) has had any civil monetary penalty, assessment or sanction imposed against him or
her under any provision of a Healthcare Law or in relation to a violation of a Healthcare Law,
and/or (iii) has been debarred, excluded or suspended at any time from participation in any
Federal Health Care Programs,

4,16, Tax Matters. Except as set forth on Schedule 4.16:

4.16.1. Seller is, and at all times since its formation has been, a C Corporation for
federal and state income tax purposes. Each of Seller’s Subsidiaries is, and since its formation
has been, disregarded as an entity separate from Seller. No Governmental Authority has ever
challenged, disputed, or contested the classification of any Subsidiary as a disregarded entity.

4,16.2. Seller, except as noted in Schedule 4.16.2, has duly and timely filed, or has
caused to be duly timely filed on its behalf or on behalf of the applicable Subsidiary, with the
appropriate Governmental Authority, all Tax Returns required to be filed by it and/or each
Subsidiary in accordance with all applicable Legal Requirements, All such Tax Returns ate
true, correct and complete in all material respects. All Taxes owed by Seller (whether or not
shown on any Tax Return) have been timely paid in full to the appropriate Governmental
Authority. No claim has ever been made by a Governmental Authority in a jurisdiction where
Seller does not file Tax Returns that Seller is or may be subject to taxation by or required to file

Tax Returns in that jurisdiction, There are no liens with respect to Taxes upon any asset of
Seller.

4.16.3. Seller and each Subsidiary has deducted, withheld, and timely paid to the
appropriate Governmental Authority all Taxes required by applicable Law to be deducted,
withheld and paid in connection with amounts paid or owing to any employee, independent
contractor, creditor, stockholder or other third party. Seller and each Subsidiary has timely filed
or provided all information, returns or reports, including Forms 1099 and W-2 (and foreign
state and local equivalents) that are required to have been filed or provided and has accurately
reported all information required to be included on such returns or reports.

4,16 4. There is no foreign, federal, state or local dispute, audit, investigation,
proceeding or claim concerning any Tax Return or Tax Liability of Seller pending, being
conducted, claimed or raised by a Governmental Authority. Seller has provided to Buyer true
and complete copies of all Tax Returns, examination reports, and statements of deficiencies
filed, assessed against, or agreed to by Seller or any Subsidiary since January 1, 2010, All Tax
deficiencies assessed against Seller has been fully paid or finally settled. No Tax Return of
Seller has ever been audited by any Governmental Authority. Neither Seller nor any Subsidiary
has received from any Governmental Authority (including from jurisdictions where Seller does
not file Tax Returns) notification of intention to open an audit or review, a request for
information related to any Tax matters or written notice of proposed assessment, adjustment or
deficiency for any amount of Taxes proposed, asserted or assessed against Seller or any
Subsidiary. To Seller’s Knowledge, no such notification, request for information, or written
notice of proposed assessment, adjustment or deficiency is forthcoming.

4,16.5. There are no Liens for Taxes upon any assets of Seller or any Subsidiary,

except for Taxes not yet due and payable or being contested in good faith and for which
adequate reserves in accordance with GAAP have been provided in the Financials.
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4.16.6. Neither Seller nor any Subsidiary has waived any statute of limitations for
the assessment or collection of Taxes or is the beneficiary of any extension of time within
which to file any Tax Return which has not since been filed. Neither Seller nor any Subsidiary
has t executed any power of attorney with respect to any Tax, other than powers of attorney that
are no longer in force. Neither Seller nor any Subsidiary (a) is a party to any closing agreement
with any Governmental Authority in respect of Taxes or (b) has received or requested from any
Governmental Authority any private letter rulings, technical advice memoranda or similar
agreements or rulings relating to Taxes.

4.16.7.  Neither Seller nor any Subsidiary has any Liability for the Taxes of any
other Person under Treasury Regulation § 1.1502-6 (or any similar provision of state, local or
foreign law), as a transferee or successor, by contract (other than Liabilities for Taxes arising
under customary Tax indemnification provisions contained in commercial contracts entered
into in the ordinary course of business, a principal subject matter of which is not Taxes), or
otherwise by law,

4,16.8.  Neither Seller nor any Subsidiary is a party to any Tax allocation, sharing,
indemnification, or similar agreement, arrangement or similar contract (other than commercial
contracts (i) a principal subject matter of which is not Taxes, (ii) containing customary Tax
indemnification provisions, and (iii) entered into in the ordinary course of business).

4,16.9.  Neither Seller nor any Subsidiary will be required to include any item of
income in or exclude any item of deduction from, taxable income for any period or portion
thereof ending after the Closing Date as a result of (i) any change in method of accounting for a
Pre-Closing Tax Period, (ii) any “closing agreement” as described in Section 7121 of the Code
(or any corresponding or similar provision of state, local or foreign law) executed on or prior to
the Closing Date, (iii) any intercompany transactions or any excess loss account described in
Treasury Regulation § 1.1502 19 (or any corresponding or similar provision of state, local or
foreign law), (iv) the installment method of accounting, the completed contract method of
accounting or the cash method of accounting with respect to a transaction that occurred prior to
the Closing Date, (v)any prepaid amount received on or prior to the Closing Date, (vi) the
discharge of any Debt on or prior to the Closing date under Section 108(i) of the Code (or any
corresponding or similar provision of state, local or foreign law), (vii) as a result of amounts
earned on or before the Closing Date pursuant to Section 951 of the Code (or any
corresponding or similar provision of state, local or foreign law), or (viii) as a result of any debt
instrument held prior to the Closing that was acquired with “original issue discount” as defined
in Section 1273(a) of the Code or subject to the rules set forth in Section 1276 of the Code.

4,16.10, Neither Seller nor any Subsidiary has not participated in a “reportable
transaction” as defined in Section 6707A of the Code or Treasury Regulation § 1.6011-4 (or
any predecessor provision thereto) or any corresponding or similar provision of state or local
law,

4,16.11.  Seller and each Subsidiary has disclosed on its federal state and local
income Tax Returns all positions taken in such Tax Returns that could give rise to a substantial
understatement of federal income Tax within the meaning of Section 6662 of the Code (or any
corresponding or similar provision of state or local law),

4.16.12. Neither Seller nor any Subsidiary is the beneficiary of any Tax incentive,

Tax rebate, Tax holiday or similar arrangement or agreement with any Governmental
Authority.
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4.16.13.  Seller does not have a permanent establishment in any foreign country and
does not and has not engaged in a trade or business in any foreign country.

4,16.14, The provisions of Section 197(f)(9) of the Code will not apply to any
intangible asset owned by Seller or any Subsidiaty after the Closing Date,

4.17. Employee Benefit Plans.

4.17.1. For purposes of this Agreement, the term ‘“Plan” shall mean any employee
benefit plan (as defined in Section 3(3) of the Employee Retirement Income Security Act of
1974, as amended (“ERISA”), whether or not subject to ERISA, any other bonus, profit
sharing, compensation, pension, retirement, “401(k),” “SERP,” severance, savings, deferred
compensation, fringe benefit, insurance, welfare, post-retirement health or welfare benefit,
health, life, stock option, stock appreciation right, stock purchase, restricted stock, phantom
stock, restricted stock unit, performance shares, tuition refund, service award, company car or
car allowance, scholarship, housing or living allowances, relocation, disability, accident, sick
pay, sick leave, accrued leave, vacation, holiday, termination, unemployment, individual
employment, consulting, executive compensation, incentive, commission, retention, change in
control, other material plan, agreement, policy, trust fund or arrangement (whether written or
unwritten, insured or self-insured), and any plan subject to Sections 125, 127, 129, 137 or 423
of the Code, maintained, sponsored or contributed to (or required to be maintained, sponsored
or contributed to) by Seller or any trade or business, whether or not incorporated, that together
with Seller would be deemed to be a “single employer” within the meaning of Section 4001(b)
of ERISA or Sections 414(b), 414(c), or 414(m) of the Code (an “ERISA Affiliate” and,
together with Seller, the “ERISA Employers”) or to which any ERISA Employer is a party or
with respect to which any ERISA Employer has or may have any Liability, in each case for the
benefit of any current or former director, consultant or employee of any ERISA Employer or
any dependent or beneficiary thereof,

4.17.2. Schedule 4.17 sets forth an accurate and complete list of all Plans, and no
ERISA Employer has any current or contingent obligation to contribute to, or Liability under,
any Plan sponsored by any Person other than an ERISA Employer.

4,17.3. No Plan is, and no ERISA Employer has ever participated in or made
contributions to: (a) a “multiemployer plan,” as defined in Section 4001(a)(3) of ERISA or (b)a
plan that has two or more contributing sponsors at least two of whom are not under common
control within the meaning of Section 4063 of ERISA.

4.17.4. No Plan is a “single employer plan,” as defined in Section 4001(a)(15) of
ERISA, that is subject to Title IV of ERISA. No ERISA Employer has incurred any outstanding
Liability under Section 4062, 4063 or 4064 of ERISA to the Pension Benefit Guaranty
Corporation or to a trustee appointed under Section 4042 of ERISA.

4,17.5.  The IRS has issued a currently effective favorable determination letter with
respect to each Plan that is intended to be a “qualified plan” within the meaning of Section 401
of the Code, or an opinion or advisory opinion or letter as to each such Plan which is a
prototype or volume submitter plan, and each trust maintained pursuant thereto has been
determined to be exempt from federal income taxation under Section 501 of the Code by the
IRS. Each such Plan has been timely amended since the date of the latest favorable
determination letter in accordance with all applicable Laws. Nothing has occurred with respect
to the operation of any such Plan that is reasonably likely to cause the loss of such qualification
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or exemption or the corresponding imposition of any Liability, penalty or tax under ERISA or
the Code or the assertion of claims by “participants” (as that term is defined in Section 3(7) of
ERISA) other than routine benefit claims, No ERISA Employer has utilized the Employee
Plans Compliance Resolution System to remedy any qualification failure of any Plan,

4.17.6.  None of the ERISA Employers, the managers, officers or directors of the
ERISA Employers, nor any Plan has engaged in a “prohibited transaction” (as such term is
defined in Section 406 of ERISA or Section 4975 of the Code) or any other breach of fiduciary
responsibility that could subject any ERISA Employer, or any manager, officer or director of
any ERISA Employer to any tax or penalty on prohibited transactions imposed by such
Section 4975 or to any Liability under Sections 409 or 502 of ERISA, There has not been any
“reportable event” (as such term is defined in Section 4043 of ERISA) for which the 30-day
reporting requirement has not been waived with to any Plan in the last five (5) years, and no
notice of reportable event will be required to be filed in connection with the transactions
contemplated under this Agreement. No ERISA Employer has utilized the U.S. Department of

Labor’s Voluntary Fiduciary Correction Program to correct any fiduciary violations under any
Plan,

4,17.7. All Plans have been established, maintained and administered in accordance
with their terms and with all provisions of applicable Laws, including ERISA and the Code,
except for instances of noncompliance where neither the costs to comply nor the failure to
comply, individually or in the aggregate, could have a material and adverse effect on any
ERISA Employer. All reports and information required to be filed with any Authority or
provided to participants or their beneficiaries have been timely filed or disclosed and, when
filed or disclosed were accurate and complete. No ERISA Employer has any Liability for
excise taxes under Section 4980D or 4980H of the Code.

4.17.8. Each Plan that is a “non-qualified deferred compensation plan” (within the
meaning of Section 409A(d)(1) of the Code) that is subject to Section 409A of the Code
(“409A Plan”) has been operated in full compliance with Section 409A of the Code since
January 1, 2005 and, if necessary, was, prior to January 1, 2009, amended to fully comply with
the requirements of the final regulations promulgated under Section 409A of the Code. No Plan
that would be a 409A Plan but for the effective date provisions applicable to Section 409A of
the Code as set forth in Section 885(d) of the American Jobs Creation Act of 2004, as amended
(“AJCA”) has been “materially modified” within the meaning of Section 885(d)(2)(B) of AJCA
after October 3, 2004 or has been operated in violation of Section 409A. No ERISA Employer
has utilized any formally sanctioned correction program with respect to any 409A Plan.

4.17.9.  None of the Plans promise or provide retiree or post-service medical or
other retiree or post-service welfare benefits to any Person except as required by applicable
Law and no ERISA Employer has represented, promised, or contracted to provide such retiree
benefits to any employee, former employee, director, consultant or other Person, except as
required by applicable Law.

4,17.10.  Neither the execution and delivery of this Agreement nor the consummation
of the transactions contemplated hereby (either alone or in conjunction with any other event)
will; (i) increase any benefits otherwise payable under any Plan; (ii) result in any acceleration
of the time of payment or vesting of any such benefits; (iii) limit or prohibit the ability to
amend or terminate any Plan; (iv) require the funding of any trust or other funding vehicle; or
(v) renew or extend the term of any agreement in respect of compensation for an employee of
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any ERISA Employer that would create any Liability to any ERISA Employer after the
Closing.

4,17.11.  No employee of any ERISA Employet is eatitled to any gross-up, make-
whole, or other additional payment from any ERISA Employer with respect to taxes, interests
or penalties imposed under Section 409A of the Code.

4.17.12.  No ERISA Employer has communicated to any current or former employee,
manager or director any intention or commitment to establish or implement any additional Plan
or to amend or modify, in any material respect, any existing Plan.

4.17.13.  No Plan is subject to the Law of any jurisdiction other than the United
States.

4,18. Environmental Matters, Except as set forth in Schedule 4.18, (a) Seller and each
Subsidiary is and has been for the past seven (7) years in compliance in all material respects with all
Environmental Laws, (b) there has been no Release or threatened Release of any Hazardous Substances
on, upon, into or from any site currently or heretofore owned, leased or otherwise operated or used by
Seller or any Subsidiary, including the Centers, (c) there have been no Hazardous Substances generated
by Seller or any Subsidiary that have been disposed of or come to rest at any site that has been included in
any published U.S. federal, state or local “superfund” site list or any other similar list of hazardous or
toxic waste sites published by any Governmental Authority in the United States, and (d) there have been
no underground storage tanks located on, no PCBs (polychlorinated biphenyls) or PCB-containing
Equipment or asbestos-containing materials used, stored or present on, and no hazardous waste as defined
by the Resource Conservation and Recovery Act stored or present on, any site owned or operated by
Seller or any Subsidiaty, except for the storage of hazardous waste by Seller or a Subsidiary in the
Ordinary Course of Business and in compliance, in all material respects, with Environmental Laws. Seller
has delivered, or caused to be delivered, to Buyer copies of all documents, records and information in its
possession or control reasonably related to any actual or potential material liability of Seller or a
Subsidiary under Environmental Laws, including previously conducted environmental site assessments,
compliance audits, asbestos surveys and documents regarding any Releases at, upon, under or from any
property currently or formerly owned, leased or operated by Seller or any Subsidiary.

4.19. Contracts.

4.19.1. Contracts, Except as disclosed on Schedule 4.19, neither Seller nor any
Subsidiary is bound by or a party to any of the following Contractual Obligations:

(a) any Contractual Obligation relating to the acquisition or disposition of (i) any business of
Seller or a Subsidiary or any portion thereof (whether by merger, consolidation, or other business
combination, sale of securities, sale of assets, or otherwise) or (ii) any asset other than in the
Ordinary Course of Business;

(b) any Contractual Obligation concerning or consisting of a partnership, limited liability
company or joint venture agreement;

©) any Contractual Obligation (or group of related Contractual Obligations) (i) under which
Seller or any Subsidiary has created, incurred, assumed, or guaranteed any Debt (including any
Debt owed to Seller or any Subsidiary from any other Person for any advance of loan of funds),
or (ii) under which an Encumbrance has been placed on any of its assets;
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(d) any Contractual Obligation relating to confidentiality, non-solicit or non-competition
restrictions or that restricts, in any respect, the conduct of the Business by Seller or any
Subsidiary;

(e) any Contractual Obligation relating to employment, personal services, consulting, an
independent contractor arrangement, or similar matters;

® any Contractual Obligation under which Seller or any Subsidiary is, or would reasonably
be expected to become, obligated to pay any investment bank, broker, financial advisor, finder, or
other similar Person (including an obligation to pay any legal, accounting, brokerage, finder’s, or
similar fees ot expenses) in connection with this Agreement or the Contemplated Transactions;

(8) any Contractual Obligation arising pursuant to a Third Party Payor Program;

(h) any other Contractual Obligation (or group of related Contractual Obligations) the
performance of which involves remaining consideration to be paid or received by Seller and/or
any Subsidiary in excess of Two Hundred Fifty Thousand Dollars ($250,000);

(i) any Contractual Obligation under which Seller or any Subsidiary has engaged in any
promotional sale, discount, rebate or other activity with any customer (other than in the Ordinary
Course of Business);

0 any Contractual Obligation with any health care provider or facility;

&) any Contractual Obligation under which Seller or any Subsidiary is obligated to
minimum purchase requirements or commitments or exclusive dealing or “most favored nation”
provisions; and

O any Contractual Obligation under which Seller or any Subsidiary is obligated to
indemnify any Person,

4.19.2. Enforceability; Breach. Each Contractual Obligation required to be
disclosed on Schedule 4.9 (Debt), Schedule 4.12 (Real Property), Schedule 4.13 (IP Contracts),
Schedule 4.15 (Compliance with Healthcare Laws), Schedule4.19 (Contracts), or
Schedule 4,23 (Insurance) (each, a “Disclosed Contract”) is enforceable against Seller and/or
the applicable Subsidiary or Subsidiaries and, to Seller’s Knowledge, each other party to such
Contractual Obligation, and is in full force and effect, and will continue to be so enforceable
and in full force and effect on identical terms following the consummation of the Contemplated
Transactions, subject to applicable bankruptcy, insolvency, reorganization, moratorium or other
similar Laws affecting the enforceability of creditors’ rights generally, general equitable
principles, and the discretion of courts in granting equitable relief, Neither Seller nor any
Subsidiary has been, nor, to Seller’s Knowledge, has any other party to any Disclosed Contract
been, during the thirty-six (36) month period ending on the date hereof, nor is any such Person
currently, in breach or violation in any material respect of, or default in any material respect
under, any Disclosed Contract, nor to Seller’s Knowledge has any circumstance or set of
circumstances occurred that, with the lapse of time, or the giving of notice, or both, would
constitute such a breach or violation. Seller has delivered to Buyer true, accurate and complete
copies of each written Disclosed Contract, in each case, as amended or otherwise modified and
in effect. Seller has delivered to Buyer a written summary setting forth the terms and conditions
of each oral Disclosed Contract, if any.
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4.20.  Affiliate Transactions. Except as disclosed on Schedule 4.20, and except with respect to
holdings of less than five percent (5%) of entities that are traded on a public exchange, such as the
NASDAQ or the New York Stock Exchange, neither Seller nor any Subsidiary nor any shareholder,
member, current or former director, manager, officer or employee, or Affiliate of Seller or any Subsidiary,
is or was in the last three years a consultant, competitor, creditor, debtor, customer, client, lessor, lessee,
distributor, service provider, supplier, or vendor of, or is or was in the last three years a party to any
Contractual Obligation with, Seller or any Subsidiary or has or had in the last three years any interest in
any of the assets used in, or necessary to, the Business as currently conducted.

4.21.  Employees.

4.21.1. Except as disclosed on Schedule 4.21.1, within the last five (5) years,
neither Seller nor any Subsidiary has, in connection with the operation of the Business:

(a) been subject to any material labor dispute including, but not limited to, a work
slowdown, lockout, work stoppage, picketing, strike, handbilling, bannering, or other concerted
activity due to any organizational activities (and, to Seller’s Knowledge, there are no
otganizational efforts with respect to the formation of a collective bargaining unit or a workers’
council presently being made or threatened with respect to Seller or any Subsidiary),

(b recognized any labor organization or group of employees as the representative of
any employees, received any written demand for recognition from any labor organization or
workers’ council, or been party to any petition for recognition or representation right with any
Governmental Authority with respect to any employees of Seller or any Subsidiary; been
involved in negotiations with any labor organization or workers’ council regarding terms for a
collective bargaining agreement covering any employees, or any effects bargaining agreement,
neutrality or card-check recognition agreement, or other labor agreement; or been a party to any
collective bargaining agreement, contract or other agreement or understanding with a labor union
or other employee bargaining representative, and no such agreement is being negotiated by Seller
or any Subsidiary;

(c) committed any violation of Section 8 of the National Labor Relations Act as
amended, 29 U.S.C. § 158, or any other labor Law of any jurisdiction where Seller or any
Subsidiary employs employees;

(d) materially violated any applicable Legal Requirements pertaining to labor and
employment, employment practices, terms and conditions of employment, compensation and
wages and hours in connection with the employment of any employees, including any such Laws
relating to labor relations, fair employment practices, immigration, wages, hours, the
classification and payment of employees and independent contractors, child labor, hiring,
working conditions, meal and break periods, plant shutdown and mass layoff, privacy, health and
safety, workers® compensation, leaves of absence, family and medical leave, access to facilities
and employment opportunities for disabled persons, employment discrimination (including
discrimination based upon sex, pregnancy, marital status, age, race, color, national origin,
ethnicity, sexual orientation, disability, veteran status, religion or other classification protected by
law or retaliation for exercise of rights under applicable Law), equal employment opportunities
and affirmative action, employee privacy, the collection and payment of all taxes and other
withholdings, and unemployment insurance and is in material compliance with each of these laws
and is not subject to any consent decree or continuing reporting obligations to the United States
Equal Employment Opportunity Commission, any branch of the U.S. Department of Labor or any
similar state or local Governmental Authority;
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(e) misclassified any individuals as consultants or independent contractors rather
than as employees or as exempt rather than non-exempt for purposes of the Fair Labor Standards
Act or similar state Legal Requirements or violated any term and condition of any employment
coniract or independent contractor agreement and is not liable for any payment to any trust or
other fund or to any Governmental Authority, with respect to unemployment compensation
benefits, social security, employment insurance premiums, or other benefits or obligations for
employees (other than routine payments made in the Ordinary Course of Business);

) participated in or made contributions to: (a) a “multiemployer plan,” as defined
in Section 4001(a)(3) of ERISA or (b) a plan that has two or more contributing sponsors at least
two of whom are not under common control within the meaning of Section 4063 of ERISA;

() employed any employee who is not legally eligible for employment under
applicable immigration Laws, violated any applicable Laws pertaining to immigration and work
authorization, or received notice from any Governmental Authority of any investigation by any
Governmental Authority regarding noncompliance with applicable immigration laws, including
but not limited to U.S. Social Security Administration “No-Match” letters, or failed to maintain in
its files a current and valid Form I-9 for each of its active employees;

(h) been delinquent in payments to any employees for any wages (including
overtime compensation), salaries, commissions, bonuses or other direct compensation for any
services performed by them or any amounts required to be reimbursed to such employees; or

) implemented any plant closing, mass layoff or redundancy of employees that
could require notice and/or consultation (without regard to any actions that could be taken by
Buyer following the Closing) under applicable Laws (including the Worker Adjustment and
Retraining Notification Act of 1988, as amended, 29 U.S.C. §§ 2101, et seq., or any similar state
Laws).

4.21.2, Except as disclosed on Schedule 4.21.2, there are no Actions against Seller
or any Subsidiary pending, or to the Seller’s Knowledge, threatened to be brought or filed, by
or before any Governmental Authority by or concerning any current or former applicant,
employee or independent contractor of Seller or any Subsidiary, and there have been no such
Actions pending, or to the Seller’s Knowledge, threatened, in the thirty-six (36) month period
ending on the date hereof,

4,21.3. Schedule 4.21.3 sets forth a true and complete list, as of the date hereof, of
(i) all current directors, executive officers, managers, employees, providers (including, but not
limited to, physicians, physician assistants, and surgeons) relating to the respective businesses
of Seller and the Subsidiaries (the “Business Employees”), including any Business Employees
who are on leaves of absence for any purpose, and (ii) their work location, title, date of hire,
active or inactive status, current annual base salary or hourly wage compensation and incentive
or bonus compensation, vacation eligibility, and exempt or non-exempt status. As of the date
hereof, no Business Employee has given written or, to Seller’s Knowledge, oral notice to Seller
or any Subsidiary of termination of employment with Seller or any Subsidiary. No Business
Employee of Seller or any Subsidiary is employed pursuant to a visa, work permit or other
work authorization,

4214, To the Seller’s Knowledge, no petition has been filed or proceedings
instituted by any labor union, workers’ council or other labor organization with any
Governmental Authority seeking recognition or certification as a bargaining representative of
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any employee or group of employees of Seller or any Subsidiary; there is no organizational
effort currently being made or threatened by, or on behalf of, any labor union workers’ council
or other labor organization to organize any employees of Seller or any Subsidiary, and, to the
Seller’s Knowledge, there have been no such efforts for the past five (5) years; and no demand
for recognition as the bargaining representative of any employee or group of employees of
Seller or any Subsidiary has been made to Seller or any Subsidiary at any time during the past
five (5) years.

421.5, There are no pending or, to the Seller’s Knowledge, threatened unfair fabor
practice charges against Seller or any Subsidiary before the National Labor Relations Board or
any analogous state ot foreigh Governmental Authority. Neither Seller nor any Subsidiary has,

or is currently, engaged in any unfair labor practice as defined in the National Labor Relations
Act.

4.21.6. Neither Seller nor any Subsidiary is subject to or has been subject to at any
time in the past three (3) years, United States Executive Order 11246, the Vietnam Era
Veterans’ Readjustment Assistance Act of 1974, or Section 503 of The Rehabilitation Act of
1973, in each case as amended and including all rules and regulations promulgated thereunder.

422, Litigation; Government Orders. Except as set forth on Schedule 4,22, there is no, and,
during the thirty-six (36) month period ending on the date hereof, there have been no, Actions
(a) pending, or, to Seller’s Knowledge, threatened against of affecting Seller or any Subsidiary, or
(b) pending, or, to Seller’s Knowledge, threatened against or affecting, any officers, managers, or
employees (including physician employees, physician’s assistants and other clinical employees) of Seller
or any Subsidiary with respect to the business of Seller or any Subsidiary. Except as set forth on
Schedule 4.22, Seller is not the subject of any Government Order.

4.23. Insurance. Schedule 4.23(a) sets forth a true and complete list of all insurance policies
currently in force with respect to Seller. All such policies are in full force and effect, all premiums with
respect thereto covering all periods up to and including the Closing have or will have been paid, Seller is
in default in any material respect thereunder, and no notice of cancellation or termination has been
received by Seller with respect to any such insurance policy. Schedule 4.23(a) also describes any self-
insurance or co-insurance arrangements by Seller, including any reserves established thereunder. In
addition, Schedule 4,23(a) contains a list of all pending claims and all claims submitted during the thirty-
six (36) month period ending on the date hereof under any insurance policy maintained by Seller. Except
as disclosed on Schedule 4.23(b), no insurer has (i) denied or disputed (or otherwise reserved its rights
with respect to) the coverage of any such claim pending under any insurance policy or (ii) to Seller’
Knowledge, threatened to cancel any such insurance policy. There is no claim which, individually or in
the aggregate with other claims, could reasonably be expected to impair any current or historical limits of
insurance available to Seller.

424, No Brokers, Neither Seller nor any Subsidiary has any Liability of any kind to, nor is
Seller or any Subsidiary subject to any claim of, any broker, finder or agent in connection with the
Contemplated Transactions other than those which are described on Schedule 4.24, all of which will be
paid by Seller prior to the Closing.

4,25, Books and Records, All of the books and records of Seller and each Subsidiary have been
maintained in the Ordinary Course of Business and fairly reflect, in all material respects, all transactions
of the Business.
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4.26. SEC Documents. Seller has NOT timely filed all reports, schedules, forms, statements
and other documents required to be filed by it with the Securities and Exchange Commission (“SEC”)
pursuant to the reporting requirements of the Securities Exchange Act of 1934, as amended (the “1934
Act”) (all of the foregoing filed prior to the date hereof and all exhibits included therein and financial
statements and schedules thereto and documents (other than exhibits to such documents) incorporated by
reference therein, being hereinafter referred to herein as the “SEC Documents™). Upon written request,
Seller will deliver to Buyer true and complete copies of the SEC Documents, except for such exhibits and
incorporated documents. As of their respective dates, the SEC Documents complied in all material
respects with the requirements of the 1934 Act and the rules and regulations of the SEC promulgated
thereunder applicable to the SEC Documents, and none of the SEC Documents, at the time they were
filed with the SEC, contained any untrue statement of a material fact or omitted to state a material fact
required to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading. None of the statements made in any such
SEC Documents is, ot has been, required to be amended or updated under applicable law (except for such
statements as have been amended or updated in subsequent filings prior the date hereof).

5. REPRESENTATIONS AND WARRANTIES OF BUYER.

In order to induce Seller to enter into and perform this Agreement and to consummate the
Contemplated Transactions, Buyer represents and warrants to Seller, as of the date hereof, as follows:

5.1, Organization. Buyer is duly organized, validly existing and in good standing under the
laws of'the State of Michigan.

52,  Power and Authorization. The execution, delivery and performance by Buyer of this
Agreement and each Ancillary Agreement to which it is a party and the consummation of the
Contemplated Transactions are within the power and authority of Buyer and have been duly authorized by
all necessary action on the part of Buyer, This Agreement and each Ancillary Agreement to which Buyer
is a party (a) have been duly executed and delivered by such party and (b) is and will be a legal, valid and
binding obligation of such party, enforceable against such party in accordance with its terms, subject to
applicable bankruptcy, insolvency, reorganization, moratorium or other similar Laws affecting the
enforceability of creditors’® rights generally, and, other than with respect to any restrictive covenant
contained in this Agreement or any Ancillary Agreement, general equitable principles and the discretion
of courts in granting equitable relief,

5.3.  Authorization of Governmental Authorities, No action by (including any authorization,
consent or approval), or in respect of, or filing with, any Governmental Authority is required for, or in
connection with, the valid and lawful (a) authorization, execution, delivery and performance by Buyer of
this Agreement and each Ancillary Agreement to which it is a party or (b) consummation of the
Contemplated Transactions by Buyer.

5.4.  Non-contravention, Neither the execution, delivery and performance by Buyer of this
Agreement or any Ancillary Agreement to which it is a party, nor the consummation of the Contemplated
Transactions, will: (a) assuming the taking of any action required by (including any authorization, consent
or approval) or in respect of, or any filing with, any Governmental Authority, violate any provision of any
Legal Requirement applicable to Buyer, (b) result in a breach or violation of, or default under, Buyer’s
organizational documents, or (c) result in the creation or imposition of an Encumbrance upon, or the
forfeiture of, any asset of Buyer, including the Acquired Stock.

5.5. No Brokers. Buyer has no Liability of any kind to any broker, finder or agent with respect
to the Contemplated Transactions for which Seller or any of its Affiliates could be liable.
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6. COVENANTS.

6.1.  Publicity. After the Closing, Buyer will be entitled to issue any press release or make any
other public announcement without obtaining Seller’s prior approval so long as such press release or other
public announcement does not disclose any of the specific pricing terms hereof, provided, however, that
the foregoing limitation will not apply to any communications with Buyet’s limited partners, members,
investors, Representatives or prospective investors, if applicable. Neither Seller nor Seller Principal shall
be entitled to issue any press release or make any other public announcement of any kind whatsoever with
respect to this Agreement or the Contemplated Transactions without obtaining Buyer’s prior approval,
which shall not be unreasonably withheld or delayed.

6.2.  Fees and Expenses. Seller shall be responsible for the following transaction expenses of
Buyer and/or Buyer’s Affiliates incurred or to be incurred by any of them or any of their respective
Representatives in connection with the negotiation, execution, or performance of this Agreement or the
Contemplated Transactions: (1) $150,000 for legal fees and expenses; and (2) $6,000 for the cost of
certain background investigations (collectively, the “Reimbursed Transaction Expenses”™). Seller shall pay
the full amount of the Reimbursed Transaction Expenses to Buyer as promptly as practicable after the
Closing, but in no event later than 2 Business Days after the Closing, by means of a wire transfer of
immediately available funds pursuant to wire instructions provided by Buyer to Seller. Except as
otherwise provided in the preceding sentence or elsewhere in this Agreement, all costs, expenses, and fees
incurred in connection with the negotiation, execution, or performance of this Agreement or the
Contemplated Transactions by Buyer shall be paid by Buyer, and all costs, expenses, and fees incurred in
connection with the negotiation, execution, or performance of this Agreement or the Contemplated
Transactions by Seller or a Seller Principal shall be paid by Seller.

6.3. Post-Closing Monthly Payments to Buyer. From and after the Closing Date, on each
Payment Date prior to the occurrence of a Trigger Event, Seller shall make a payment to Buyer (each, a
“Post-Closing Monthly Payment™) in an amount equal to $175,000.00. For purposes of this Agreement:
(a) the term “Payment Date” shall mean (i) January 1, 2017 and (ii) the first day of each subsequent
calendar month thereafter and (b) the term “Trigger Event” shall mean the earlier to occur of (a) the
consummation of an initial public offering of Seller’s common stock on an established and internationally
recognized stock exchange (such as the New York Stock Exchange, NASDAQ, or the Toronto Stock
Exchange); and (b) such time as Buyer shall no longer hold any of the Acquired Stock or other equity
interest in Seller (or a successor to Seller). In the event that Seller fails to make any payment when due
pursuant to this Section 6.3, then after a grace period of 10 days, such missed payment will be subject to a
default interest rate of 7.0% annually, accrued on a daily basis starting on the first day of the month
immediately prior to the Payment Date with respect to the delinquent payment. (For example, if Seller
fails to make its required Post-Closing Monthly Payment on January 1, 2017, then it has a grace period of
up to January 10, 2017 to make such payment. If the payment remains unpaid as of January 10 and is not
made until January 12, 2017, then the amount due will be $175,000.00 plus default interest at an annual
rate of 7.0%, accrued for 43 days (31 days in December, plus 12 days in January),

6.4,  Buyer Investor Protections. Notwithstanding any contrary provision in the organizational
documents of Seller or any successor to Seller, from and after the Closing Date and for so long as Buyer
holds any amount of Common Stock (or any analogous equity security in the event of any stock split,
reverse stock split, reverse or forward merger, consolidation, recapitalization, redomestication,
conversion, or other restructuring transaction of any kind), Seller and each Seller Principal shall ensure
that Buyer always has the rights set forth in this Section 6.4 below (the “Buyer Investor Protections”),
including, as applicable: (i) by voting such Seller Principal’s shares of Common Stock in favor of the
Buyer Investor Protections, (ii) by voting in such Seller Principal’s capacity as a director in favor of the
Buyer Investor Protections, (iii) by encouraging other Seller Owners and directors of Seller to similarly

32
4825-8665-0681.9

PET000273

41



Case 2:17-cv-02870-JCM-PAL Document 11-1 Filed 12/04/17 Page 39 of 54

vote in favor of the Buyer Investor Protections, (iv) by requiring each transferee of any portion of a Seller
Principal’s Common Stock (and each transferee of such transferee, ad infinitum) to be bound by all of the
obligations of the Seller Principals set forth in this Section 6.4 as a condition to the transfer of such
Common Stock; and (v) upon the request of Buyer, by doing, exccuting, acknowledging, and/or
delivering all such further agreements, resolutions, amendments to organizational documents, acts,
assurances, deeds, assignments, transfers, conveyances, and other instruments and papers as may be

reasonably required or appropriate to catry out, evidence, and/or more fully implement the Buyer Investor
Protections):

(a) Preemptive Rights/Anti-Dilution Rights. From and after the Closing and at all
times until a Trigger Event has occurred: (i) neither Seller nor, for the avoidance of doubt, any
successor to Seller in the event of any merger, consolidation, recapitalization, redomestication,
conversion, or other restructuring transaction of any kind, shall issue or sell any new equity
securities of any kind (including any security or other instrument convertible into an equity
security) unless it first provides Buyer a preemptive right (with sufficient notice of at least 60
days and sufficient time to close a transaction) that allows Buyer to purchase Buyer’s pro rata
portion of such equity securities, at a price (taking into account the total post-issuance Equity
Value reflected in such transaction) equal to that paid by new subscribers in such proposed new
issuance, so as to maintain Buyer’s pro rata ownership of Seller’s equity securities and, in the
event that other Seller sharecholdets are offered a similar preemptive right but do not exercise it, to
increase Buyer’s pro rata ownership; and (ii) without limiting the foregoing, neither Seller nor,
for the avoidance of doubt, any successor to Seller in the event of any merger, consolidation,
recapitalization, redomestication, conversion, or other restructuring transaction of any kind, shall
issue any equity securities of any kind (including any security or other instrument convertible into
an equity security) or otherwise enter into any transaction, if such issuance or transaction would
result in a total post-transaction Equity Value that is lower than $493,256,955 unless: (A)it
provides Buyer notice of such proposed issuance or transaction no later than 30 days ptior to the
consummation of such transaction; and (B) contemporaneously with the consummation of such
issuance or transaction, Seller issues to Buyer, at no cost, equity securities sufficient to ensure
that Buyer’s post-issuance equity ownership of Seller (or such successor) is equal to or greater
than the Consideration, which equity securities shall be, upon issuance, fully paid, non-assessable
and free and clear of all Encumbrances,

(b) Board Representation and Observation Rights. At all times while Buyer holds
any pottion of the Acquired Stock, Buyer shall have the right to appoint a designee to serve as a
member of Seller’s Board of Directors and another designee to serve as a non-voting observer of
Seller’s Board of Directors.

(¢ Required Reports. In addition to any reports, communication and information
Buyer is entitled to receive or review in its capacity as a stockholder, and in addition to any
reports, communication and information Buyer’s board representatives and observers are entitled
to receive or review in their capacity as such (all of which shall be provided at the same time that
they are provided to other stockholders and board members and observers, as applicable), no later
than 45 days after the end of each fiscal quarter of Seller and no later than 120 days after the end
of each fiscal year of Seller, as applicable, Seller shall deliver to Buyer the following financial,
operating and management reports with respect to the business of Seller (including the
Subsidiaries), in each case including such information and in such manner as reasonably
requested by Buyer from time to time: (i) consolidated Financials, including management
commentary (quarterly); (ii) annual budget, including management commentary (annually);
(iii) management reports on recent acquisitions, pending acquisitions, and acquisition pipeline
(quarterly, or more frequently as needed); and (iv) management reports on any other business
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activity likely to cause material variations in budget (quarterly, or more frequently as needed).

6.5.  Revised Physician Compensation Arrangements; Billing & Coding Audit. As promptly as
practicable after the Closing Date, but in no event later than December 31, 2016, Seller shall (or shall
cause the applicable Subsidiary to) enter into new or amended employment agreements with all of its
contracted physicians and medical service providers (and shall promptly make available to Buyer true and
correct copies of all such agreements), which new or amended employment agreements (x) shall reflect a
revised “best practices” bonus compensation structure in full compliance with all Healthcare Laws, but
(y) shall otherwise remain substantially unchanged from the current agreements with such contracted
physicians and medical service providers. Without limiting any of Buyet’s rights pursuant to Section 6.4,
upon Buyer’s request at any time and from time to time, Seller shall (and/or shall cause the Subsidiaries
to, as appropriate) promptly direct an independent third-party auditor to conduct a billing and coding audit
of Seller and/or any of its Subsidiaries (at Buyer’s expense) and shall fully cooperate with the auditor in
conducting such an audit. In the event of any such audit (whether directed by Buyer or otherwise), Seller
shall keep Buyer reasonably informed of the progress of any such audit, shall promptly provide Buyer
with the results and reports of any such audit, and shall consult with Buyer on the findings of any such
audit and take any actions as reasonably requested by Buyer to ensure continued “best practices”
compliance with all Healthcare Laws.

6.6, 2014 & 2015 Financials, As promptly as practicable upon their completion, but in no
event later than November 30, 2016, Seller shall deliver true, correct and complete copies of the 2014 &
2015 Financials to Buyer, which 2014 & 2015 Financials shall comport in all respects with the provisions
set forth in Section 4.6.

6.7. SEC Compliance. As promptly as practicable after the Closing Date, but in no event later
than December 31, 2016, Seller shall take all necessary actions and file all necessary documents to ensure
that it is compliant in all material respects with the 1934 Act.

6.8. Stock Certificate. As promptly as practicable after the Closing, but in no event later than
five (5) Business Days after the Closing, Seller shall deliver to Buyer (or cause Seller’s transfer agent to
deliver to Buyer) a stock certificate evidencing Buyer’s ownership of the Acquired Stock, duly issued and
executed by the appropriate officers of Seller and otherwise in accordance with Seller’s Articles of
Incorporation and Bylaws.

6.9, Compliance with Laws. At all times from and after the Closing Date, Seller and each
Seller Principal shall, and shall cause the business of Seller (including the Business) and each of the
subsidiaries of Seller (including the Subsidiaries) to, comply with all Laws.

6.10,  Further Assurances, From and after the Closing Date, upon the request of either Seller or
Buyer, each of the Parties shall do, execute, acknowledge, and deliver all such further acts, assurances,
deeds, assignments, transfers, conveyances, and other instruments and papers as may be reasonably
required or appropriate to carry out and/or evidence the Contemplated Transactions.

7. INDEMNIFICATION,

7.1, Indemnification by Seller. Subject to the provisions of this Article 7, Seller shall
indemnify and hold harmless Buyer and its Affiliates, and each of the directors, officers, stockholders,
partners, members, managers, employees, agents, consultants, advisors, and Representatives of each of
the foregoing Persons (the “Buyer Indemnified Persons,”) from, against, and in respect of any and all
Actions, Liabilities, Government Orders, Encumbrances, losses, damages, bonds, assessments, fines,
penalties, Taxes, fees, costs (including reasonable costs of investigation, defense, and enforcement of this
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Agreement), expenses (including actual and reasonable aftorneys’ and experts fees and expenses), or
amounts paid in settlement (collectively referred to as “Losses”) that any Buyer Indemnified Person may
suffer, incur, sustain, or become subject to as a result of, arising out of, or directly or indirectly relating to:

7.1.1. any breach of, or inaccuracy in, any representation or warranty made by
Seller in this Agreement, in any Ancillary Agreement, or in any certificate delivered pursuant to
this Agreement;

7.1.2, any breach or violation of, or any failure to perform, any covenant or
agreement of Seller or any Seller Principal in this Agreement, the Ancillary Agreements, or in
any certificate delivered pursnant to this Agreement, but excluding any such covenant or other
agreement that by its nature is required to be performed at, by or prior to the Closing;

7.1.3. any Losses attributable to (i) Taxes of Seller for any period ending on or
before the Closing Date; (ii) Taxes of any other Person imposed on Seller (A) pursuant to
Treasury Regulation § 1.1502-6 or any analogous or similar state, local, or foreign Law or
regulation, with respect to any group of which Seller is or was a member on or prior to the
Closing Date, or (B) as a result of any Tax sharing, Tax indemnification or Tax allocation
agreement, arrangement, or understanding (other than customary Tax indemnification
provisions contained in commercial contracts entered into in the ordinary course of business, a
principal subject matter of which is not Taxes), or (iii) Taxes of any Person, which Taxes relate
to an event or fransaction occurring before the Closing, imposed on Seller as a transferee or
successor ot otherwise pursuant to any Law; or

7.1.4. any Losses related to any Liabilities that arise out of or relate to (in whole
or in part) Seller, any subsidiary of Seller (including any Subsidiary), any business of Seller or
its subsidiaries (including the Business) and/or the operation of any Center, in each case on or
prior to the Closing, including but not limited to any Losses arising out of any failure to get any
consent and approval of, or any failure to file any required notice with, any Person as may be
necessary for Seller or any Seller Owner to consummate any of the Contemplated Transactions
(and in all cases including, for the avoidance of doubt, all such Losses or Liabilities that arise
out of or relate to, in whole or in part, matters, circumstances, information or documentation set
forth, described or referenced on any of the Disclosure Schedules or otherwise disclosed or
made available to Buyer prior to the Closing).

7.2.  Indemnification by Buyer. Subject to the provisions of this Article 7, Buyer shall
indemnify and hold harmless Seller and its Affiliates, and the directors, officers, stockholders, partners,
members, managers, employees, agents, consultants, advisors, and Representatives of each of the
foregoing Persons (the “Seller Indemnified Parties”) from, against, and in respect of any and all Losses
which any of them may suffer, incur, sustain, or become subject to as a result of, arising out of, or directly
or indirectly relating to:

7.2.1, any breach of, or inaccuracy in, any representation or warranty made by
Buyer in this Agreement, the Ancillary Agreements, or in any certificate delivered pursuant to
this Agreement; or

7.2.2. any breach or violation of, or any failure to perform, any covenant or
agreement of Buyer in this Agreement, or in any certificate delivered pursuant to this
Agreement, but excluding any such covenant or other agreement that by its nature is required to
be performed at, by or prior to the Closing.
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7.3.  Certain Limitations. The indemnification provided for in Section 7.1 and Section 7.2
shall be subject to the following limitations:

7.3.1. For purposes of this Atrticle 7, any inaccuracy in or breach of any
representation or warranty (and the amount of any Losses) shall be determined without regard
to any materiality, Material Adverse Effect or other similar qualification contained in or
otherwise applicable to such representation or warranty; and

7.3.2. With respect to Buyer Indemnified Persons, Losses shall specifically
include diminution in value of the Acquired Units, including any diminution in value of the

Acquired Units as a result of Seller being required to satisfy any indemnification obligation
hereunder.

74, Personal Guarantees of Seller Principals.

7.4.1, Guarantee of Post-Closing Monthly Payments. Notwithstanding anything
herein to the contrary, each Seller Principal hereby absolutely and unconditionally guarantees,
jointly and severally with all other Seller Principals, the prompt and punctual payment by Seller
of 100% of Seller’s payment obligations under Section 6.3. Each Seller Principal’s liability
under this Section 7.4.1 is primary, direct and unconditional and shall not require Buyer to
resort to any other Person, including Seller, or any other right, remedy or collateral, whether
held as collateral for satisfaction of obligations set forth herein,

7.4.2, Guarantee of Seller Indemnification Obligations. Each Seller Principal
hereby absolutely and unconditionally guarantees, jointly and severally with all other Seller
Principals, the prompt and punctual payment by Seller of each indemnification obligation of
Seller pursuant to Section 7.1 (a “Seller Indemnification Obligation™); provided, however, that
in no event shall any Seller Principal’s liability with respect to any Seller Indemnification
Obligation exceed such Seller Principal’s pro-rata portion thereof, determined in accordance
with the percentage set forth for such Seller Principal on Exhibit B, which reflects such Seller
Principal’s approximate pro rata percentage share of the Common Stock immediately prior to
the Contemplated Transactions (“Pro Rata Share”). Each Seller Principal’s liability under this
Section 7.4.2 is primary, direct and unconditional and shall not require Buyer to resort to any
other Person, including Seller, or any other right, remedy or collateral, whether held as
collateral for satisfaction of obligations set forth herein.

7.5.  Survival. No claim may be made or suit instituted seeking indemnification pursuant to
Section 7.1.1 or Section 7.2.1 for any breach of, or inaccuracy in, any representation or warranty (and no
indemnity obligation shall arise with respect to any such claim) unless a written notice describing such
breach or inaccuracy in reasonable detail in light of the circumstances then known to the Indemnified
Party is provided to the Indemnifying Party: (a) at any time, in the case of any breach of, or inaccuracy in,
the Fundamental Representations, the representations and warranties set forth in Section 5.1
(Organization), Section 5.2 (Power and Authorization), Section 5.5 (No Brokers), and/or in the case of
any claim or suit based upon fraud, intentional misrepresentation or willful misconduct; and (b) at any
time prior to the sixty (60) month anniversary of the Closing Date, in the case of any breach of, or
inaccuracy in, any other representation and warranty in this Agreement. For clarity, all of the other
covenants and agreements of the Parties set forth in this Agreement shall survive the Closing in
accordance with their respective terms or, if no such term is specified, indefinitely; provided that no claim
may be made or suit instituted seeking indemnification pursuant to Section 7.1 or Section 7.2 unless a
written notice describing such claim in reasonable detail in light of the circumstances then known to the
Indemnified Party, is provided to the Indemnifying Party at any time prior to the sixtieth (60™) day after
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such claim is barred by the statute of limitations under applicable Law (taking into account the survival
periods set forth in this Section 7.5, any tolling periods and other extensions).

7.6, Third Party Claims.

7.6.1. Notice of Third Party Claims. Promptly after receipt by an Indemnified
Person of written notice of the assertion of a claim by any Person who is not a party to this
Agreement (a “Third Party Claim”) that may give rise to an Indemnity Claim against an
Indemnifying Party under this Article 7, the Indemnified Person shall give written notice
thereof to the Indemnifying Party; provided that, no delay on the part of the Indemnified Person
in notifying the Indemnifying Party will relieve the Indemnifying Party from any obligation
under this Article 7, except to the extent such delay actually and materially prejudices the
Indemnifying Party.

7.6.2, Assumption of Defense, etc. The Indemnifying Party will be entitled to
participate in the defense at its sole cost and expense of any Third Party Claim that is the
subject of a notice given by or on behalf of any Indemnified Person pursuant to Section 7.6.1.
In addition, the Indemnifying Party will have the right to defend the Indemnified Person against
the Third Party Claim with counsel of its choice reasonably satisfactory to the Indemnified
Person so long as (i) the Indemnifying Party gives written notice that they or it will defend the
Third Party Claim to the Indemnified Person within thirty (30) days after the Indemnified
Person has given notice of the Third Party Claim under Section 7.6.1 stating that the
Indemnifying Party will, and thereby covenants to, indemnify, defend and hold harmless the
Indemnified Person from and against the entirety of any and all Losses the Indemnified Person
may suffer resulting from, arising out of, relating to, in the nature of, or caused by the Third
Party Claim, (ii) the Third Party Claim involves only money damages and does not seek an
injunction or other equitable relief against the Indemnified Person, (iii) counsel to the
Indemnified Person does not determine in good faith that an actual or potential conflict exists
between the Indemnified Person and the Indemnifying Party in connection with the defense of
the Third Party Claim that would make separate counsel advisable, (iv) the Third Party Claim
does not relate to or otherwise arise in connection with Taxes or any criminal or regulatory
enforcement Action, (v) defense of the Third Party Claim by the Indemnifying Party will not, in
the reasonable judgment of the Indemnified Person, have a material adverse effect on the
Indemnified Person, and (vi) Indemnifying Party has sufficient financial resources, in the
reasonable judgment of the Indemnified Person, to satisfy the amount of any adverse monetary
judgment that is reasonably likely to result {((i) through (vi) are collectively referred to as the
“Litigation Conditions”). If (i) any of the Litigation Conditions ceases to be met or (ii) the
Indemnifying Party fails to take reasonable steps necessary to defend diligently the Third Party
Claim, the Indemnified Person may assume its own defense, and the Indemnifying Party will be
liable for all reasonable costs or expenses paid ot incurred in connection with such defense. The
Indemnified Person may retain separate co-counsel at its sole cost and expense and participate
in the defense of the Third Party Claim; provided that, the Indemnifying Party will pay the fees
and expenses of separate counsel retained by the Indemnified Person that are incurred prior to
the Indemnifying Party’s assumption of control of the defense of the Third Party Claim. The
Indemnified Person shall make available to the Indemnifying Party or its agents, upon the
reasonable request of the Indemnifying Party, all records and other materials in the Indemnified
Person’s possession at the time of such request, as may be reasonably required by the
Indemnifying Paity for its use in contesting any Third Party Claim and shall otherwise
reasonably cooperate,
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7.6.3. Limitations on Indemnifying Party Control. The Indemnifying Party will
not consent to the entry of any judgment or enter into any compromise or settlement with
respect to the Third Party Claim without the prior written consent of the Indemnified Person
unless such judgment, compromise or settlement (i) provides for thc payment by the
Indemnifying Party of money as sole relief for the claimant, (ii) results in the full and general
release of all Indemnified Persons from all Liabilities arising out of or relating to, or in
connection with, the Third Party Claim and (iii) involves no finding or admission of any
violation of Legal Requirements or the rights of any Person and no effect on any other claims
that may be made against the Indemnified Person, If (w) a firm written offer is made to settle
any Third Party Claim for which the sole relief provided is monetary damages, (x) the amount
of such monetary damages (plus all indemnifiable expenses of the Indemnified Party related to
such Third Party Claim) would not exceed any of the limitations on the Indemnifying Party’s
indemnification obligations set forth in Article 7, (y) the Indemnifying Party agrees in writing
to accept such settlement and pay all such monetary damages (plus all indemnifiable expenses
of the Indemnified Party related to such Third Party Claim), and (z) the Indemnified Party
refuses to consent to such settlement, then: (I) the Indemnifying Party shall be excused from,
and the Indemnified Party shall be solely responsible for, all further defense of such Third Party
Claim (but no party shall be excused from its indemnification obligations hereunder until the
maximum liability set forth in the immediately succeeding subsection (II) has been satisfied);
and (II) the maximum liability of the Indemnifying Party relating to such Third Party Claim
shall be the amount of the proposed settlement (plus indemnifiable expenses of the Indemnified
Party related to such Third Party Claim to the date of such refusal to consent to settlement), if
the amount thereafter recovered from the Indemnified Party on such Third Party Claim is
greater than the amount of the proposed settlement.

7.6.4. Indemnified Person’s Control. If the Indemnifying Party does not deliver
the notice contemplated by clause (i) of Section 7.6.2 within thirty (30) days after the
Indemnified Person has given notice of the Third Party Claim pursuant to Section 7.6.1 (or is
not permitted to assume control), the Indemnified Person may defend, and may consent to the
entry of any judgment or enter into any compromise or settlement with respect to, the Third
Party Claim in any manner it may deem appropriate (and the Indemnified Person need not
consult with, or obtain any consent from, the Indemnifying Party in connection therewith)
provided, however, that in such circumstance the Indemnifying Person may retain separate co-
counsel at its sole cost and expense and participate in the defense of the Third Party Claims and
have access to all information from the Indemnified Party related thereto. If such notice and
evidence is given on a timely basis and the Indemnifying Party conducts the defense of the
Third Party Claim but any of the other conditions in Section 7.6.2 is or becomes unsatisfied, the
Indemnified Person may defend, and may consent to the entry of any judgment or enter into
any compromise or settlement with respect to, the Third Party Claim; provided that, the
Indemnifying Party will not be bound by the entry of any such judgment consented to, or any
such compromise or settlement effected, without its prior written consent (which consent will
not be unreasonably withheld, conditioned or delayed), In the event that the Indemnified Person
conducts the defense of the Third Party Claim pursuant to this Section 7.6.4, the Indemnifying
Party will (i) advance the Indemnified Person promptly and periodically for the costs of
defending against the Third Party Claim (including reasonable attorneys’ fees and expenses)
and (ii) remain responsible for any and all other Losses that the Indemnified Person may incur
or suffer resulting from, arising out of, relating to, in the nature of or caused by the Third Party
Claim to the fullest extent provided in this Article 7.

7.6.5. Consent to Jurisdiction Regarding Third Party Claim, Each of the Parties
hereby consents to the non-exclusive jurisdiction of any court in which any Third Party Claim
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may be brought against any Indemnified Person for purposes of any claim which such
Indemnified Person may have against any such Indemnifying Party pursuant to this Agreement
in connection with such Third Party Claim, and in furtherance thereof, the provisions of
Section 8.11 are incorporated herein by reference, mutatis mutandis.

7.7.  Direct Claims. In the event that any Indemnified Person wishes to make a claim for
indemnification under this Article 7, the Indemnified Person shall give written notice of such claim to
each Indemnifying Party. For the avoidance of doubt, where the Indemnifying Party is a Seller under this
Article 7, such notice shall be to Seller. Any such notice shall describe the breach or inaccuracy and other
material facts and circumstances upon which such claim is based and the estimated amount of Losses
involved, in each case, in reasonable detail in light of the facts then known to the Indemnified Person;
provided that, no defect in the information contained in such notice from the Indemnified Person to any
Indemnifying Party will relieve such Indemnifying Party from any obligation under this Article 7, except

to the extent such failure to include information actually and materially prejudices such Indemnifying
Party.

7.8.  Manner of Payment. Any payment to be made by Seller or Buyer, as the case may be,
pursuant to this Article 7 will be effected by wire transfer of immediately available funds from Seller or
Buyer, as the case may be, to an account designated by Seller or Buyet, as the case may be, within five
(5) Business Days after the determination thereof.

7.9.  No Contribution, Neither Seller nor any of the Seller Owners will have any right of
conttibution from any of Buyer Indemnified Persons with respect to any Loss claimed by a Buyer
Indemnified Person,

7.10, Effect of Investigation. The representations, warranties and covenants of the
Indemnifying Party, and each Indemnified Person’s right to indemnification with respect thereto, shall not
be affected or deemed waived by reason of any investigation made by or on behalf of the Indemnified
Person (including by any of its agents, advisors, counsel or representatives) or by reason of the fact that
the Indemnified Person (or any of its agents, advisors, counsel or representatives) knew or should have
known that any such representation or warranty is, was or might be inaccurate or by reason of the
Indemnified Person’s waiver of any condition to the Closing of the Contemplated Transactions.

7.11. Remedies Cumulative. The rights of each Buyer Indemnified Person and Seller
Indemnified Party under this Atticle 7 are cumulative, and each Buyer Indemnified Person and Seller
Indemnified Party will have the right in any particular circumstance, in its sole discretion, to enforce any
provision of this Article 7 without regard to the availability of a remedy under any other provision of this
Article 7. Except as set forth in the Schedules, the Buyer Indemnified Persons’ right to indemnification
under this Article 7 is not adversely affected by whether or not the possibility of any Loss was disclosed
to the Buyer Indemnified Persons on the date of this Agreement. The representations and warranties of
Seller shall not be affected or deemed waived by reason of any investigation made by or on behalf of any
Buyer Indemnified Person (including any Representatives of any Buyer Indemnified Person) or by reason
of the fact that any Buyer Indemnified Person or any Representatives of any Buyer Indemnified Person
knew or should have known that any representation or warranty is or might be inaccurate.

7.12.  Tax Treatment., All indemnification and other payments under this Article 7 shall, to the
extent permitted by applicable Legal Requirements, be treated for all income Tax purposes as adjustments
to the aggregate consideration paid hereunder. None of the Parties shall take any position on any Tax
Return, or before any Governmental Authority, that is inconsistent with such treatment unless otherwise
required by any applicable Legal Requirement.

39
4825-8665-0681.9

PET000280

48



Case 2:17-cv-02870-JCM-PAL Document 11-1 Filed 12/04/17 Page 46 of 54

8. MISCELLANEOUS.

3.1. Notices. All notices, requests, demands, claims, and other communications required or
permitted to be delivered, given, or otherwise provided under this Agreement must be in writing and must
be delivered, given, or otherwise provided: (a) by hand (in which case, it shall be effective upon delivery);
(b) by facsimile (in which case, it shall be effective upon receipt of confirmation of good tratismission); or
(c) by overnight delivery by a nationally recognized courier service (in which case, it shall be effective on
the Business Day after being deposited with such courier service), in each case, to the address (or
facsimile number) listed below:

If to Seller or either Seller Principal:

Hygea Holdings Corp.

8750 NW 36 Street, Suite 300

Miami, FL. 33178

Attention: Manuel E. Iglesias, President & Chief Executive Officer
Facsimile: 866-852-0454

with a copy (which shall not constitute notice) to:

Hygea Holdings Corp.

8750 NW 36 Street, Suite 300

Miami, FL 33178

Attention: Richard L. Williams, Esq., Chief Legal Officer
Facsimile: 866-852-0454

If to Buyer:
NSHYGLLC
38955 Hills Tech Drive
Farmington Hills, MI 48331
Attention: Chris Fowler
Facsimile: (248) 536-0869

with a copy (which shall not constitute notice) to:

Oakland Law Group PLLC
38955 Hills Tech Dr,
Farmington Hills, MI 48331
Attention: Alan Gocha
Facsimile: (248) 536-1859

Each of the Parties to this Agreement may specify a different address, email address or facsimile
number by giving notice in accordance with this Section 8.1 to each of the other Parties hereto.

8.2.  Succession and Assignment; No Third-Party Beneficiary. Subject to the immediately
following sentence, this Agreement shall be binding upon and inure to the benefit of the Parties hereto

and their respective successors and permitted assigns and all such successors and permitted assigns shall
be deemed to be a Party hereto for all purposes hereof, No Party may assign, delegate, or otherwise
transfer either this Agreement or any of his, her or its rights, interests, or obligations hereunder without
the prior written consent of Buyer and Seller; except that Buyer may assign this Agreement (a) to one or
more of its Affiliates, or (b) after the Closing, in connection with any disposition or transfer of all or
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substantially all of the equity interests of Buyer in any form of transaction. Except for the provisions of
Section 7.1 and this Section 8.2, this Agreement is for the sole benefit of the Parties hereto and their
successors and permitted assigns and nothing herein expressed or implied shall give or be construed to
give any Person, other than the Parties hereto and such successors and permitted assigns, any legal or
equitable rights hereunder,

8.3.  Amendments and Waivets. No amendment or waiver of any provision of this Agreement
shall be valid and binding unless it is in writing and signed, in the case of an amendment, by Buyer and
Seller, or in the case of a waiver, by the Party against whom the waiver is to be effective. No waiver by
any Party of any breach or violation of, default under, or inaccuracy in any representation, warranty,
covenant, or agreement hereunder, whether intentional or not, shall be deemed to extend to any prior or
subsequent breach, violation, default of, or inaccuracy in, any such representation, warranty, covenant, or
agreement hereunder or affect in any way any rights arising by virtue of any prior or subsequent such
occurrence. No delay or omission on the part of any Party in exercising any right, power, or remedy under
this Agreement shall operate as a waiver thereof,

8.4.  Entire Agreement. This Agreement, together with the Ancillary Agreements and any
documents, Schedules, instruments, or certificates referred to herein or delivered in connection herewith,
constitutes the entire agreement among the Parties hereto with respect to the subject matter hereof and
supersedes any and all prior discussions, negotiations, proposals, undertakings, understandings, and
agreements (including any draft agreements) with respect thereto, whether written ot oral, none of which
shall be used as evidence of the Parties’ intent. In addition, each Party hereto acknowledges and agrees

that all prior drafis of this Agreement contain attorney work product and shall in all respects be subject to
the foregoing sentence.

8.5. Schedules. Nothing in any Schedule attached hereto shall be adequate to modify, qualify,
or disclose an exception to a representation or warranty made in this Agreement unless such Schedule
identifies the modification, qualification, or exception. Any modifications, qualifications, or exceptions to
any representations or warranties disclosed on one Schedule shall constitute a modification, qualification,
or exception to any other representations or warranties made in this Agreement if it is reasonably apparent
that the disclosures on such Schedule should apply to such other representations and warranties.

8.6.  Counterparts; Electronic Signature. This Agreement may be executed in multiple
counterparts, all of which shall be considered one and the same agreement, and shall become effective
when one or more counterparts have been signed by each of the Parties and delivered to the other Parties,
it being understood that all Parties need not sign the same counterpart. This Agreement may be executed
by facsimile or pdf signature by any Party and such signature shall be deemed binding for all purposes
hereof without delivery of an original signature being thereafter required,

8.7. Severability, Any term or provision of this Agreement that is invalid or unenforceable in
any situation in any jurisdiction shall not affect the validity or enforceability of the remaining terms and
provisions hereof or the validity or enforceability of the offending term or provision in any other situation
or in any other jurisdiction, In the event that any provision hereof would, under applicable Legal
Requirements, be invalid or unenforceable in any respect, each Party hereto intends that such provision
shall be construed by modifying or limiting it so as to be valid and enforceable to the maximum extent

compatible with, and possible under, applicable Legal Requirements and to otherwise give effect to the
intent of the Parties.

8.8.  Headings. The headings contained in this Agreement are for convenience purposes only
and shall not in any way affect the meaning or interpretation hereof.
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8.9.  Construction. The Parties hereto have participated jointly in the negotiation and drafting
of this Agreement. In the event an ambiguity or question of intent or interpretation arises, this Agreement
shall be construed as if drafted jointly by the Parties hereto and no presumption or burden of proof shall
arise favoring or disfavoring any Party by virtue of the authorship of any of the provisions of this
Agreement, The Parties hereto intend that each representation, warranty, covenant, and agreement
contained herein shall have independent significance. If any Party hereto has breached or violated, or if
there is an inaccuracy in, any representation, warranty, covenant, or agreement contained herein in any
respect, the fact that there exists another representation, warranty, covenant, or agreement relating to the
same subject matter (regardiess of the relative levels of specificity) which the Party has not breached or
violated, or in respect of which there is not an inaccuracy, shall not detract from or mitigate the fact that
the Party has breached or violated, or there is an inaccuracy in, the first representation, warranty,
covenant, or agreement.

8.10. Governing Law. This Agreement, the negotiation, terms, and performance of this
Agreement, the rights of the Parties under this Agreement, and all Actions arising in whole or in part
under or in connection with this Agreement, shall be governed by and construed in accordance with the
domestic substantive laws of the State of Nevada, without giving effect to any choice or conflict of law
provision or rule that would cause the application of the laws of any other jurisdiction.

8.11, Jurisdiction; Venue: Service of Process.

8.11.1. Jurisdiction. Each Party to this Agreement, by his, her, or its execution
hereof, (a) hereby irrevocably submits to the exclusive jurisdiction and venue of the Nevada
state and/or United States federal courts located in Clark County, Nevada for the purpose of any
Action between any of the Parties hereto arising in whole or in part under or in connection with
this Agreement, any Ancillary Agreement, the Contemplated Transactions, or the negotiation,
terms or performance hereof or thereof, (b) hereby waives to the extent not prohibited by
applicable Legal Requirements, and agrees not to assett, by way of motion, as a defense or
otherwise, in any such Action, any claim that he or she is not subject personally to the
jurisdiction of the above-named court, that venue in such court is improper, that his, her or its
property is exempt or immune from attachment or execution, that any such Action brought in
the above-named court should be dismissed on grounds of forum non conveniens or improper
venue, that such Action should be transferred or removed to any court other than the above-
named court, that such Action should be stayed by reason of the pendency of some other Action
in any other court other than the above-named court or that this Agreement or the subject matter
hereof may not be enforced in or by such court, and (c) hereby agrees not to commence or
prosecute any such Action other than before the above-named court. Notwithstanding the
foregoing, (i) a Party hereto may commence any Action in a court other than the above-named
court solely for the purpose of enforcing an order or judgment issued by the above-named
court, and (ii) the dispute resolution procedures set forth in this Section 8.11.1 shall be the sole
and exclusive means by which the Parties may resolve any disputes arising thereunder and any
resolution of any such dispute in accordance with such dispute resolution procedures shall be
valid and binding on all of the Parties hereto.

8.11.2. Service of Process. Each Party hereto hereby (a) consents to service of
process in any Action between any of the Parties hereto arising in whole or in part under or in
connection with this Agreement, any Ancillary Agreement, the Contemplated Transactions, or
the negotiation, terms or performance hereof or thereof, in any manner permitted by Nevada
law, (b) agrees that service of process made in accordance with clause (a) or made by overnight
delivery by a nationally recognized courier service at his or her address specified pursuant to
Section 8.1 shall constitute good and valid service of process in any such Action, and (c)
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waives and agrees not to assert (by way of motion, as a defense or otherwise) in any such
Action any claim that service of process made in accordance with clause (a) or (b) does not
constitute good and valid service of process.

8.12.  Waiver of Jury Trial. TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW
THAT CANNOT BE WAIVED, EACH OF THE PARTIES HERETO HEREBY WAIVES, AND
COVENANTS THAT HE OR IT SHALL NOT ASSERT (WHETHER AS PLAINTIFF, DEFENDANT,
OR OTHERWISE), ANY RIGHT TO TRIAL BY JURY IN ANY ACTION ARISING IN WHOLE OR
IN PART UNDER OR IN CONNECTION WITH THIS AGREEMENT, ANY ANCILLARY
AGREEMENT, THE CONTEMPLATED TRANSACTIONS, OR THE NEGOTIATION, TERMS OR
PERFORMANCE HEREOF OR THEREOF, WHETHER NOW EXISTING OR HEREAFTER
ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE. THE PARTIES
HERETO AGREE THAT ANY OF THEM MAY FILE A COPY OF THIS PARAGRAPH WITH ANY
COURT AS WRITTEN EVIDENCE OF THE KNOWING, VOLUNTARY, AND BARGAINED-FOR
AGREEMENT AMONG THE PARTIES HERETO. THE PARTIES HERETO FURTHER AGREE TO
IRREVOCABLY WAIVE THEIR RIGHT TO A TRIAL BY JURY IN ANY PROCEEDING AND ANY
SUCH PROCEEDING SHALL INSTEAD BE TRIED IN A COURT OF COMPETENT
JURISDICTION BY A JUDGE SITTING WITHOUT A JURY.

[Remainder of the page intentionally left blank — signature pages follow]
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IN WITNESS WHEREOF, each of the undersigned Parties has executed this Agreement as of the
date first above written.

BUYER:

NSHYG LLC,
a Michigan limited liability company

WM
By:

Name: Manoj Bhargava
Title: Manager

HYGEA HOLDINGS CORP,,
a Nevada corporation

By:
Name: Manuel Iglesias
Title:  Chief Executive Officer

SELLER PRINCIPALS:

By signing below, each of the undersigned individuals
agrees to be bound by all of the obligations of the Seller
Principals under this Agreement, including without
limitation the personal guaranty obligations set forth in
Section 7.4. -

Manuel Iglesias, individually

Edward Moffly, individually

[Signature Page 1o Stock Purchase Agreement)
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IN WITNESS WHEREOF, each of the undersigned Partics has executed this Agreement us of the
date [irst above written,
BUYER:

NSHYG LLC,
a Michigan limited Hability company

By:
Name; Manoj Bhargava
Title:  Managor

SELLER:

HYGEA HOLDINGS CORP,,
a Nevada cotporation

By: ’
Name; Nl‘szi‘lwlx«[gl?f‘gigws
Title:  Chief Execulive Otficer

SELLER PRINCIPALS:

By signing below, each of the undersigned individuals
agrees (o be bound by all of the obligations of the Seller
Principals under this Agreement, including without
limitation the personal guaranty obligations set forth in
Seetion 7.4,

SR
P g

7 —

x‘v[at{fn“ét‘wl«@{gs-ias, ihd«‘i“{?i’flmtly’“"’

VY i T
P T,

i,

i e
Chdward Molfly, individually ™,

Aoy,

[Signature Page to Stock Purclase Agreement]
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EXHIBIT A

List of Subsidiaries

Hygea of Delaware, LL.C Delaware Seller
Hygea Health Holdings, Inc. Florida Hygea of Delaware, LLC
All Care Management Services, LLC Florida Hygea of Delaware, LL.C
Physicians Group Alliance, LLC Florida Hygea of Delaware, LLC
Physicians Group Alliance of Atlanta, LL.C Florida Hygea of Delaware, LLC
Physicians Group Alliance of Georgia, LLC Florida Hygea of Delaware, LLC
Physicians Group Alliance of South Florida, Florida Hygea of Delaware, LLC
LLC
Physicians Group Management of Orlando, Florida Hygea of Delaware, LLC
LLC
Florida Group Healthcare, LLC Florida Hygea of Delaware, LLC
Palm Medical Network, LLC Florida Hygea of Delaware, LLC
" Hygea of Georgia, LLC Georgia Hygea of Delaware, LLC
AARDS II, INC Florida Hygea of Delaware, LL.C
Gemini Healthcare Fund, LLC Florida Hygea Health Holdings, Inc.
Palm PGA MSO, Inc. Florida Hygea Health Holdings, Inc,
Palm Allcare MSO, Inc. Florida Hygea Health Holdings, Inc.
Palm Allcare Medicaid MSO, Inc. Florida Hygea Health Holdings, Inc.
Mobile Clinic Services, LLC Florida Hygea Health Holdings, Inc.
Hygea IGP of Central Florida, Inc. Florida Hygea Health Holdings, Inc.
Hydrea Acquisition Orlando, LLC Florida Hygea Health Holdingg, Inc.
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Hygea Acquisition Atlanta, LLC Georgia Hygea Health Holdings, Inc.
Hygea Acquisition Longwood, LLC Florida Hygea Health Holdings, Inc.
Physician Management Associates SE, LLC Florida Hygea Health Holdings, Inc.
Physician Management Associates East Florida Hygea Health Holdings, Inc.
Coast, LL.C
Hygea South Florida, Inc. Florida Hygea Health Holdings, Inc.
Palm MSO System, Inc. Florida Hygea Health Holdings, Inc.
Med Plan Clinics, Inc. Florida Hygea Health Holdings, Inc.
Med Plan Clinic, LLC Florida Gemini Healthcare Fund, LL.C
Medcare Quality Medical Centers, LLC Florida Gemini Healthcare Fund, LLC
Med Plan Health Exchange, LLC Florida Gemini Healthcare Fund, LL.C
Medcare Westchester Medical Center, LLC Florida Gemini Healthcare Fund, LLC
Med Scripts, LLC Florida Gemini Healthcare Fund, LLC
Med Plan, LLC Florida Gemini Healthcare Fund, LLC
Mid Florida Adult Medicine, LLC Florida Hygea Acquisition Longwood, LL.C
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Pro Rata Share of Seller Principals

Manuel Iglesias 20.75%
Edward Moftly 9.61%
TOTAL: 30.36%
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Chart of Claims

1 "Statutory Securities Fraud" Both All
Violation of NRS 90.570 (Nevada Uniform Securities Act)
"Federal Statutory Securities Fraud"
2 Violation of 15 U.S.C. § 77q (Securities Act of 1933) et A
3 "Failure to Comply with State Registration Requirements" Both All
Violation of NRS 90.460 (Nevada Uniform Securities Act)
"Failure to Comply with Federal Registration Requirements" Both All
& Violation of 17 C.F.R. 250.503 (Securities Act of 1933) o
"Control Person Liability under the Nevada Uniform Securities
5 Act" Both All Individual Defs.
Violation of NRS 90.660 (Nevada Uniform Securities Act)
"Control Person Liability under the Federal Securities Act" . .
6 Liability under 15 U.S.C. § 770 (Securities Act of 1933) Both All Individual Defs.
7 "Common Law Fraud" (Nevada Common Law) Both All
8 "Negligent Misrepresentation" (Nevada Common Law) Both All
9 "Silent Fraud/Material Omissions" (Nevada Common Law) Both All
10 "Breach of Contract" (Nevada Common Law) N5HYG Hygea, Iglesias, Moffly
11 "Rescission of Contract" (Nevada Common Law Remedy) N5HYG Hygea, Iglesias, Moffly
19 Breach of Fiduciary Duty and Waste of Corporate Assets Both All Individual Defs.
(Nevada Common Law)
13 Breach of the Duty of Candor Both All Individual Defs.
(Nevada Common Law)
14 LI, TS ey Gif ety Both Al gt el ek
(Nevada Common Law)
15 Minority Shareholder Oppression NSHYG All Individual Defs.
(Nevada Common Law)
16 Tortious Interference with Contract Both All Individual Defs.
(Nevada Common Law)
17 "Civil Conspiracy" (Nevada Common Law) Both All
18 "Concert of Action" (Nevada Common Law) Both All
19 "Unjust Enrichment" (Nevada Common Law) Both All Individual Defs.
20 "Constructive Fraud" (Nevada Common Law) Both All
21 "Claim for Accounting" (Nevada Common Law) N5HYG All Indpvidugl Jefs.
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CLAUDIO ARELLANO; et. al.,
Case No. 18 OC 00071 1B
Plajntiffs, Dept No. II

FINDINGS OF FACT AND

V- CONCLUSIONS OF LAW

HYGEA HOLDINGS CORP.; et. al.,

Defendants.

On May 14, 2018, the bench trial of this matter commenced, with the trial continuing
through May 18, 2018. Plaintiffs Clandio Arellano, Crown Equities LLC; Fifth Avenue 2254
LLC; Halevi Enterprises LLC; Halevi SV 1 LLC; Halevi SV 2 LLC; Hillcrest Acquisitions LLC;
Hillcrest Center SV 1 LLC; Ibh Capital LLC; Leonite Capital LLC; NSHYG LLC (“N5SHYG™);
and RYMSSG Group, LLC (collectively, the “Plaintiffs”), appeared at trial, by and through their
counsel of record, Christopher D. Kaye, Esq., and David Viar, Esq., of the The Miller Law Firm,
P.C., and Clark Vellis, Esq. of Holley, Driggs, Walch, Fine, Wray, Puzey, and Thompson.
Defendants Hygea Holdings Corp. (“Hygea” or the “Company”), Manuel Iglesias, Edward
Moffly, Daniel T. McGowan, Frank Kelly, Martha Mairena Castillo, Glenn Marrichi, Keith
Collins, M.D., Jack Mann, M.D., and Joseph Campanella (collectively, the “D.efendants”.and,
together with the Plaintiffs, the “Parties”) also appeared at the trial, by and through their counsel

of record, Maria A. Gall, Esq., and Kyle A. Ewing, Esq., of Ballard Spahr, LLP, and Severin A.
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Carlson, Esq. and Tara C. Zimmerman, Esq. of Kaempfer Crowell.

The Court, having reviewed and considered the pleadings and papers on file herein and
evidence admitted during the trial; having heard and considered the witnesses called to testify at
the trial; having considered the oral and written arguments of counsel; and for good cause
therefore, hereby enters the following findings of fact and conclusions of law:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
L PROCEDURAL BACKGROUND

This is an action in which Plaintiffs sought the appointment of a receiver over the
Company pursuant to NRS 78.650, NRS 78.630, and NRS 32.010. Plaintiffs filed this action on
January 26, 2018, in the Eighth Judicial District Court of Nevada, in and for Clark County by the
filing of an Emergency Complaint (the “Complaint™). On the same day, Plaintiffs filed an
Emergency Petition (the “Petition”) for Appointment of Receiver, requesting preliminary
injunctive relief and the appointment of a temporary receiver.

Hygea opposed that Petition on February 20, 2018. The Eighth Judicial District Court,
specifically Department XXVII, heard oral argument on the Petition but reserved decision
thereon pending a to-be-set evidentiary hearing. Prior to opposing the Petition, on February 16,
2018, Defendant Hygea filed a Motion for Change of Venue (the “Venue Motion™) in the Eighth
Judicial District Court. That court heard the Venue Motion on order shortening time on March
7, 2018, and granted the venue change by way of its March 8§, 2018, Order. The case was
subsequently transferred to this Court.

Upon transfer, this Court scheduled a status hearing for April 6, 2018, and asked the
Parties to submit memoranda advising the Court of outstanding motions and any other matters
each party wanted to discuss at the status hearing. Among other things, the Company in its

memorandum requested that the Court combine the to-be-set evidentiary hearing with the trial on
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the merits pursuant to N.R.C.P. 65(a)(2). At the April 6, 2018, status hearing, Hygea reiterated
its request and moved orally to advance the trial of the action on the merits and consolidate the
same with the hearing of Plaintiffs’ Petition under N.R.C.P 65(a)(2) (the “Consolidation
Motion™). After hearing argument from the Parties, the Court granted the Consolidation Motion

The Court offered the weeks of April 23, 2018, May 14, 2018, or a week in or after July
2018 for a consolidated trial of the matter. Hygea suggested a week in or after July 2018 so that
the Court could first decide the Company’s pending Motion to Dismiss, or alternatively, for
Summary Judgment, but indicated that it would be prepared to proceed the week of May 14,
2018 if necessary; Plaintiffs requested the week of April 23, 2018. The Court set trial of the
matter for five (5) calendar days beginning May 14, 2018.

Prior to the consolidated trial, the Parties conducted limited discovery pursuant to the
Court’s April 23, 2018, Order granting limited relief from N.R.C.P. 16 in light of the
consolidated trial. Also pursuant to the Apnl 23, 2018, Order and in preparation for the trial of
the matter, on April 23, 2018, the Parties disclosed their witnesses and Plaintiffs scheduled the
trial depositions of two witnesses. At a hearing on Defendants’ Motion for a Protective Order to
preclude the trial depositions of Norman Gaylis, M.D. and Dan Miller and Plaintiffs’ Motion to
Preclude the Testimony of Craig Greene, the Court offered to continue the trial of the matter.
Defendants represented that they were not opposed to a continuance so that the Court could
decide what Defendants believed to be threshold issues raised in their Motion to Dismiss, or
alternatively, for Summary Judgment, but that if the Court declined to address the motion,
Defendants were prepared to proceed on May 14, 2018. Plaintiffs represented that they did not
want a continuance and were prepared to proceed on May 14, 2018. Based on the Parties’
representations, the Court did not continue the trial, and a bench trial of this matter was held

from May 14, 2018, through May 18, 2018.
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On May 16, 2018, Defendants moved at the close of the evidence offered by Plaintiffs for
judgment as a matter of law under N.R.C.P. 50(a) with respect to all claims. After hearing
argument from both Parties, the Court denied Plaintiffs’ request for a receiver under NRS 32.010
because, based on State ex re. Nenzel, 49 Nev. 145, 241 P. 317 (1925), NRS 32.010 requires that
there be an action pending other than that for the request for a receivership, and in this case,
there were no other claims pending. The Court also denied Plaintiffs’ request for a receiver
under NRS 78.630 after finding that there was not sufficient evidence that Hygea has been and is
being conducted at a great loss and great loss and greatly prejudicial to the interest of its
creditors and stockholders. The Court further denied Plaintiffs’ request for a receiver in part
under NRS 78.650 after finding that there was no evidence that Hygea had willfully violated its
charter (NRS 78.650(1)(a)), that Hygea’s directors had been guilty of fraud or collusion in its
affairs (NRS 78.650(1)(b)), that Hygea abandoned its business (NRS 78.650(1)X(f)), that Hygea
had become insolvent (NRS 78.650(1)(h)), or that Hygea is not about to resume its business with
safety to the public (NRS 78.650(1)(3)).

The Court, however, found that there was some evidence that Hygea’s management’s
failure to be able to account for cash flow to the degree that an audited financial statement could
be prepared, even though not required by the regulators, created a reasonable inference that the
directors have been guilty of gross mismanagement (NRS 78.650(1)(b)), that the directors have
been guilty of misfeasance, malfeasance, or nonfeasance (NRS 78.650(1)(c)), that Hygea is
unable to conduct the business or conserve its assets by reason of the act, neglect or refusal to
function of any of its directors (NRS 78.650(1)(d)), that the assets of Hygea are in danger of
waste, sacrifice, or loss (NRS 78.650(1)(e)), and that Hygea, although solvent, is for cause not
able to pay its debts or other obligations as they mature (NRS 78.650(1)(i)). Accordingly, the

Court denied Hygea’s motion for judgment as a matter of law with respect to the foregoing, and
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the trial proceeded with Hygea’s defense on those issues.

On May 17, 2018, during the fourth day of the trial, after Plaintiffs claimed that they

were prejudiced by the late disclosure of a custodian of records affidavit authenticating a
previously produced V Stock Transfer List Defendants proposed be admitted to demonstrate the
Company’s shares issued and outstanding, the Court again asked if the Parties wished to
continue the trial. Neither Plaintiffs nor Defendants indicated that they wanted a continuance.
Thus, after the trial concluded on May 18, 2018, the Court orally announced its preliminary
findings of fact and conclusions of law on the record and rendered judgment on the matter in
favor of Defendants. The Court now sets forth its final findings of fact and conclusions of law.
II. FINDINGS OF FACT

The Court finds that the following facts were proven by a preponderance of the evidence:

L. NSHYG entered a Stock Purchase Agreement (the “SPA”) in October of 2016 in
which it purchased 23,437,500 shares of Hygea Holdings Corp., which, at that time, represented
8.57% of the issued and outstanding stock of Hygea.

2. Section 6.4(a) of the SPA contains a provision providing for certain preemptive
and anti-dilution rights, including the right to notice if Hygea issued stock that would dilute
NS5HYG’s pro rata ownership of Hygea’s shares.

3. Section 6.3(a) of the SPA contains a provision providing for certain post-closing
monthly payments to NSHYG, including a payment in the amount equal to $175,000 until the
occurrence of a “trigger event” as defined by the SPA. Hygea stopped paying the $175,000 post-
closing payment after June of 2017 and has accrued $1,750,000 in missed payments to NSHYG.

4. Hygea has failed to adequately share financial information with its stockholders,
and some information provided by the Company to its stockholders has not been accurate.

3. Hygea has not provided audited financial statements to its stockholders, including
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NSHYG, and the last set of audited financial statements Hygea completed was for the year 2013.

6. Minutes from a January 27, 2017, meeting of Hygea’s Board of Directors (the
“Board”) indicate that, at that time, Hygea’s audited financial statements for the years 2014 and
20135 would be completed within a matter of weeks. However, the audited financial statements
for 2014 and 2015 were never completed.

7. The failure to complete audited financial statements were material for a time,
when Hygea sought to “go public” on the Canadian financial markets.

8. At the point that Hygea’s Board decided that it would no longer be in the
Company’s best interests to “go public,” the Board decided not to pursue audited financial
statements, including those for the years 2014 and 2015.

9. Audited financial statements are not required by any regulatory agency for a
private company such as Hygea, and the Board made a statutorily protected business decision
not to incur the expense or otherwise spend the resources necessary to obtain audited financial
statements.

10. In 2017 Hygea hired FTI Consulting, Inc. and specifically Mr. Timothy Dragelin
of FTI, a testifying witness, to provide Hygea with certain management consulting. FTI’s
mission was to assist the Company in completing the financial statement audits for the years
2014 and 2015, with the hope that Hygea would go public, and to develop a work plan for the
company and its proposed “RTO” or reverse takeover in Canada.

11.  Mr. Dragelin testified that Hygea’s books and records were not complete when
Mr. Dragelin was working at Hygea and that there were no finalized financial statements, and,
that being the case, no financial statements were in any shape to be audited.

12.  Mr. Dragelin further testified that the combination of incomplete financial

statements, lack of supporting documentation required to complete the audits, and significant
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discord among management, posed significant impediments to Hygea’s profitable operation.

.13. Mr. Dragelin testified that prior to Mr. Sergey Savchenko being hired as the
Company’s director of finance, there was little financial management at Hygea but that once Mr.
Savchenko did come on board, Mr. Savechenko was helpful in moving forward Hygea’s ability
to prepare timely financial documents.

14. Mr. Dragelin further testified that there remained, however, a lack of
documentary support for large revenues and a lack of documentation regarding acquisitions and
loans at the time that he left Hygea in June or July 2017.

15, Mr. Dragelin explained that FTT’s role was that of a consultant and, accordingly,
he and his team made certain proposals to Hygea, some of which Hygea accepted and some of
which it declined to accept.

16.  Mr. Dragelin also explained challenges to gathering and completing Hygea’s
financial data based on the nature of its business. For instance, Hygea would not have had real
data on costs until the end of 2017, at which point the Centers for Medicare and Medicaid
Services would make two annual adjustment payments going forward, a preliminary one in
September of 2018 and a final in July of 2019; he explained that how Hygea would be paid in
2018 relates to data from as far back as 2016 and 2017.

17.  In Mr. Dragelin’s opinion, some of Hygea’s stated financial numbers that were

| discussed with him lacked credibility and were outside the bounds of what he considered

credible assumptions. Mr. Dragelin believes a number of proposals by Hygea relating to
financial numbers that FTI thought could be supported.

18. Mr. Dragelin observed officers of Hygea ignoring issues, including financial
issues, failing to value its acquisitions, and making assumptions that were not appropriate,

possibly resulting in overvaluing of an acquisition or several acquisitions.
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19. Mr. Dragelin observed that Hygea required only the signatory authority of its
Chief Executive Officer, then Mr. Iglesias, with respect to which Hygea vendors were approved,
who could pay those vendors, and general access to Hygea’s cash accounts.

20.  Mr. Dragelin witnessed an intentional misstatement of financial information by
Mr. Iglesias when Mr. Igelsias told Mr. Dragelin that a loan-type transaction would be otherwise
structured.

21.  Based upon observations it appeared to Mr. Dragelin that Mr. Iglesias appeared to
have a misunderstanding with respect to the relationship between Hygea’s balance sheet and its
EBITDA number (earnings before interest, taxes, depreciation, and amortization).

22. Exhibit 41-B, which are minutes memorializing an August 9, 2017, Board
meeting (the “August 2017 Minutes™), explains that Mr. Iglesias, then the CEO of Hygea,
reported to the Board that the focus would be to maximize the return on Hygea’s own system
and focus inward, slowing acquisitions and concentrating on Hygea’s position in the current
political climate.

23.  The August 2017 Minutes also reported that one of the blemishes on Hygea’s
progress was cash flow and that there were substantial obligations soon coming due, including
an approximately $9 million payment to the sellers of VRG Group MedPlan on August 24,
which the Company would not be able to honor.

24. The August 2017 Minutes also report that the CEO wished to raise approximately
$15 million to $20 million in equity financing through a private placement in case the
Company’s plans for going public were further delayed.

25. The August 2017 Minutes also reflect that Mr. Dragelin pointed out that
numerous of the Company’s processes were not formalized, that acquisitions were not properly

and/or timely integrated into Hygea’s system, that there was a lack of coordination among the
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Company’s departments, and that other matters contributed to the result that information flow at
Hygea was not what it should be.

26.  The August 2017 Minutes further state that Mr. Dragelin advised that various
deficiencies in the Hygea organization were already being overcome at that point in time; he
explained that Mr. Sergey Savchenko, also a testifying witness at the trial, had been retained by
the Company as its director of finance for his expertise in both financial and more general
accounting and that various trust issues within management were being addressed, but that the
Company’s liquidity challenges still required resolution.

27.  The August 2017 Minutes further indicate that Mr. Dragelin said the company
needed “real-time” financial statements on a monthly basis.

28.  The August 2017 Minutes further state that Mr. Daniel McGowan, a Hygea
director, opined that the Company could live or die on the audits.

20. Finally, the August 2017 Minutes reflect that Dr. Norman Gaylis stated that the
Company needed to do a better job of integrating acquired practices to market to replace
hospitals with Hygea’s resources and to develop better contracts.

30.  Exhibit 25 is an electronic mail message from Christopher Fowler, a testifying
witness at the trial who is an employee of RIN Capital, LLC (“RIN”) and the
agent/representative of NSHYG, to Mr. McGowan, dated September 20, 2017 (the “September
20 E-Mail”). In the email Mr. Fowler lists items that he wants to see addressed or clarified,
including that the Board never received the Bridging Finance, Inc. cash flow projections, which
show negative monthly cash flow.

31.  Mr. Fowler further stated in the September 20 E-Mail that the projections
provided by the Board did not include acquisition payables of $16.4 million, which, in M.

Fowiler’s view, indicated more than $5 million in negative cash flow.
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32, Mr. Fowler further complained in the September 20 E-Mail that the Bridging
Finance cash flow projections required a statement of written assumptions, and that, in his view,
the Board was not being properly informed of outstanding legal matters, including a yet-to-be-
filed lawsuit from NSHYG.

33.  Mr. Fowler further indicated in the September 20 E-Mail that the Board should
undertake to review all outstanding contracts, that Hygea’s CEO (at that time, Mr. Iglesias) was
mismanaging by, for instance, failing to provide accurate quarterly and annual audited financial
statements to stockholders, by failing to inform the Board of current or pending defaults under
multiple contractual agreements which could affect cash flow by significantly underperforming
versus the plan,- by failing to provide timely and accurate projections with written assumptions to
the Board, and by failing to adhere to corporate policies and procedures.

34, Hygea was a rapidly growing corporation and that this rapid growth caused a lot
of challenges for Hygea.

35.  Hygea has issued stock as “currency” to buy medical practices since October of
2016.

36.  Had Hygea used treasury stock to buy medical practices, which does not require
the issuance of new shares, Hygea would not have diluted N5SHYG’s ownership share of Hygea;
there is no evidence in the record, however, indicating whether Hygea possessed any treasury
stock at any relevant time.

37. Hygea has a number of creditors, including Dr. Norman Gaylis, a_testifying
witness at the trial (approximately $2.3 million owing); CuraScript (between $2 million and $2.5
million owing); American Express (approximately $8.5 million owing); Bridging Finance
(between approximately $60 million and $75 million owing with interest accruing at fifteen

percent (15%) per annum).
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38.  For a period of time Hygea employed Mr. Dan Miller, another testifying witness,
as the Company’s Chief Operations Officer, but Mr. Miller left Hygea because it was failing to
pay him; there was a time during which Hygea was also unable to pay other executives in a
timely matter.

39.  Hygea stopped (at least for some time) using a recognized payroll company and
instead went to paper checks to pay its payroll; the checks were, at least for a time, received
more sporadically by Hygea’ s employees, and Hygea provided no explanation as to why the
change to paper checks was made.

40.  In February of 2018, payroll checks issued to two Hygea employees working at
the offices of Dr. Edward Persaud “bounced.”

41. It had become evident that Hygea needed operational changes by the latter half of
2017; Hygea, for instance, had a history of not timely closing its financial statements, making it
difficult for executives to manage the business.

42.  Hygea offered Dr. Gaylis fhe position of President of Hygea in November of
2017, but Dr. Gaylis declined that position when he did not receive requested information
demonstrating that Hygea was compliant in paying its payroll taxes, information showing that
Hygea was dealing with other financial obligations, or information explaining how certain
obligations would be met.

43, Dr. Gaylis is still affiliated with Hygea as an employee-physician and as a
stockholder, and, on February 28, 2018, Dr. Gaylis communicated that he believed Hygea
needed an immediate change of management and that the change in management needed to be
“complete,” or, alternatively, a receiver.

44,  In Dr. Gaylis’s opinion, if a receiver is appointed, it is likely Hygea’s contracts

with health management organizations (“HMO’s™) would be terminated.
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45.  The appointment of a receiver would put Hygea at increased risk for cancellation
of the contracts it has with the HMOs, which account for approximately 70 percent (70%) of
Hygea’s gross revenue.

46.  If the Company’s HMO contracts were terminated, it would likely be the death
knell for Hygea.

47. In 2017, Hygea prioritized maximizing revenue and, in so doing, failed to pay
sufficient attention to operational inefficiencies that resulted in limited infrastructure, records,
and processes to make, monitor, and manage Hygea’s money.

48.  Mr. Iglesias and his family members are, collectively, Hygea’s largest
stockholders.

49.  Mr. Iglesias and his family are also creditors of Hygea, having loaned Hygea
approximately $4 million to cover operational costs in 2017. In 2018, Mr. Iglesias and his
family loaned additional amounts to Hygea, including after having secured a $3 million
promissory note.

50.  Mr. Iglesias acknowledged that he lacked the technical expertise to take Hygea to
the next level.

51. Mz Iglesias testified that the total number of Hygea shares issued and outstanding
is approximately 432 million.

52.  The relationship between Hygea and RIN, an agent of NSHYG that advised
NSHYG to invest in Hygea, soured when the Board decided to pursue private equity financing
rather than attempt to go public.

53.  Liquidation of Hygea would result in a loss of all stockholder equity.

54.  All Parties involved in the case have indicated that their goal is to have Hygea

succeed so that Hygea will continue to have value for the stockholders.

PET000304

70



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

55.  Brdging Finance is currently funding Hygea’s short-term cash shortfall.

56.  Hygea’s Board recently appointed a new Chief Executive Officer, Chief
Operating Officer, and Chief Financial Officer.

57.  After Mr. Iglesias resigned as Chief Executive Officer, the Board appointed Dr.
Keith Collins, another testifying witness and a director of Hygea since 2013, as Chief Executive
Officer, while Mr. Iglesias became the co-chair of the Board.

58.  Other members of the Board include Mr. McGowan, currently the other co-chair
of Hygea’s Board and a longtime Hygea director, who was a leader in the New York state
healthcare market, and Mr. Glenn Marrichi, who was at one point an executive of a national
marketing company.

59.  Dr. Keith Collins’ education and experience include a term as Chief Medical
Officer of an HMO with six smaller plans that evolved into a multibillion dollar, publicly traded
organization with operations in sixteen states; Dr. Collins eventually served as a vice president
for business development of said HMO, which role included acquisition turnaround and HMO
plan start-ups.

60.  Dr. Collins was the founding Chief Executive Officer of the fastest growing
HMO in New York City for a time.

61.  Dr. Collins was vice president to another health network operating in New York
and New Jersey and that, all in, he has over twenty years of experience creating and/or operating
physician networks, all of which were successful to at least some extent and none of which
failed.

62. The Board also appointed Mr. Savchenko as Hygea’s acting Chief Financial
Officer; Mr. Savchenko has a very strong financial background, including in connection with

absorbing acquisitions at other organizations.
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63.  Dr. Collins, since taking the helm at Hygea, has been very active in his interaction
with the Board, meeting with the Board every week to ten days; ensuring that Hygea replaced all
executives that are appointed by the Board; and championing the establishment of a Board
governance committee to better steer management’s oversight of practices and its governance of
a larger organization with appropriate checks and balances.

64.  Dr. Collins recommended and oversaw the Board’s approval of Dr. Gaylis as the
new vice president of medical affairs and, as referenced above, Mr. Savchenko as the new,
acting Chief Financial Officer.

65.  Dr. Collins also identified twelve key employees at Hygea, made changes to their
roles and duties, interviewed those people and the people they interface with, and made further
appropriate changes to those roles.

66. Dr. Collins testified that Hygea’s new management forecasts cash surpluses from
operations beginning in July.

67. Dr. Collins takes his new role as Chief Executive Officer extremely seriously, in
part because federal regulations dictate that any person associated with a failed provider that
takes money from Medicare, such as Hygea, is forbidden from working with another Medicare
provider for two years and, as a practical matter, that person is forever tainted in the Medicare
industry; Dr. Collins’ reputation is extremely valuable to him and such a taint would be
unacceptable.

68.  Hygea made the decision not to pursue a public financing offering in the fall of
2017 and conceded that Hygea has not always been able to pay its debt timely, in part because
Hygea has experienced projected income failing to materialize.

69. Hygea is not paying Bridging Finance, which has agreed to capitalize Hygea’s

monthly interest payment until Hygea either goes public or is sold to a private equity investor.
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70.  The Bridging Finance debt is accumulating interest at fourteen percent (14%),
which results in approximately $1 million a month in interest debt, currently being capitalized to
the principal of the loan; Hygea’s operational cash flow projections for 2018 do not include this
monthly amount and also do not provide for payments associated with an approximately $8.5
million balance associated with an American Express line of credit,

71.  Hygea’s projected operating cash flow through 2018 shows an operating loss
through June of 2018 and then a relatively modest (coinpared to the size of the business) positive
cash flow for the last six months of 2018.

72.  When Hygea acquires a new medical practice, it takes anywhere from six to
twelve to even twenty-four months before Hygea begins collecting cash revenue, but Hygea
incurs the cash expenses associated with the acquisition immediately.

73. Bridging Finance is helping to finance the short-term critical debts and
obligations of Hygea.

III. LEGAL PRINCIPLES

As stated above, Plaintiffs petitioned for a receiver pursuant to NRS 32.010, 78.630, and
78.650. Given the Court’s decision on Defendants® motion for judgment as a matter of law, only
subsections 1(b)-(j), (i), and (j) of NRS 78.650 remained at issue following closure of Plaintiffs’
case.

With respect to those claims that remained at issue, NRS 78.650 provides in relevant part
that:

1. Any holder or holders of one-tenth of the issued and outstanding stock
may apply to the district court . . . for an order dissolving the corporation and
appointing a receiver to wind up its affairs, and by injunction restrain the

corporation from exercising any of its powers or doing business whatsoever,
except by and through a receiver appointed by the court, whenever:
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(b) Its trustees or directors have been guilty of . . . gross mismanagement in
the conduct or control of its affairs;

(¢) Its trustees or directors have been guilty of misfeasance, malfeasance or
nonfeasance;

(d) The corporation is unable to conduct the business or conserve its assets by
reason of the act, neglect or refusal to function of any of the directors . . _;

{e) The assets of the corporation are in danger of waste, sacrifice or loss

through attachment, foreclosure, litigation or otherwise;

(1) The corporation, although not insolvent, is for any cause not able to pay its
debts or obligations as they mature . . . ;

4. The court may, if good cause exists therefor, appoint one or more receivers
for such purpose, but in all cases directors or trustees who have been guilty of no
negligence nor active breach of duty must be preferred in making the
appointment. The court may at any time for sufficient cause make a decree
terminating the receivership, or dissolving the corporation and terminating its
existence, or both, as may be proper.

Among other things, NRS 78.650 demands that the stockholder(s) petitioning for the
appointment of a receiver hold one-tenth of the corporation’s issued and outstanding stock. In
Shelton v. Second Judicial Dist. Court in & for Washoe Cty., the Nevada Supreme Court held
that “[w]here the statute provides for the appointment of receivers, the statutory requirements
must be met or the appointment is void and in excess of jurisdiction.” 64 Nev. 487, 494, 185
P.2d 320, 323 (1947). Moreover, a district court must find that the applicant(s) for the receiver
holds one-tenth of the issued and outstanding stock of the corporation at the time the court
considers the application. Searchlight Dev., Inc. v. Martello, 84 Nev. 102, 109, 437 P.2d 86, 90

(1968) (“The district court does not have jurisdiction to appoint a corporate receiver, unless the

applicant holder or holders of one-tenth of the issued and outstanding stock has legal title af the
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time the court considers the application.”) (emphasis added).
IV. ANALYSIS

A. Do Plaintiffs Hold One-Tenth of Hygea’s Stock Issued and Qutstanding?

As the Nevada Supreme Court stated in Searchlight, the time at which the Court must
determine whether Plaintiffs hold the requisite one-tenth of the Company’s shares issued and
outstanding is the time at which the Court is considering the stockholders’ application for the
appointment of a receiver. See Searchlight, 84 Nev. at 109, 437 P.2d at 90. The Parties
stipulated to the amount of shares that Plaintiffs own, so the Court has the numerator for the ten
percent calculation, but the Court does not have any evidence of the total number of issued and
outstanding shares as of today, this week, this month, or at any time during the last eighty-eight
days since Mr. Edward Moffly, Hygea’s former Chief Financial Officer and a Hygea director,
made his declaration on February 19, 2018 or since even further back, to the time that Hygea and
N5SHYG executed the SPA in October of 2016. Neither of those—Mr. Moffly’s declaration nor
the SPA-—inform the Court as to what the number of issued and outstanding shares is as of the
beginning of the trial on Monday, May 14, 2018, or the end of trial on May 18, 2018.

Plaintiffs have argued that it would be unfair to hold them to their burden of proof on the
ten percent stock ownership issue because that information is within the possession of either
Hygea or its agent, V Stock Transfer (“V Stock™). That might be a plausible argument if
Plaintiffs came to this Court with evidence of their efforts to obtain information from Hygea or
V Stpel Tramsfer as to what the current number of shares issued and outstanding is. There are
discovery procedures to obtain that information. The Court acknowledges that this was an
expedited process, but notes that—had Plaintiffs moved for such relief—the Court could have
ordered production of documents or at least tried to get Hygea to produce information from V

Stock, but the Plaintiffs appear to assume that any information they would have received
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regarding the number of issued and outstanding shares would be inaccurate. That may or may
not be true, but the Court cannot make such a determination because the Plaintiffs did not get or
attempt to get issued and outstanding share information from Hygea or V Stock.

The question before the Court is then as follows: “is it fair to hold Plaintiffs to their
burden?” In answering that question, the Court considers what Plaintiffs did to try to determine
the actual number of shares issued and outstanding as of May 14, 2018 (the start of trial) and
through May 18, 2018 (the time at which the Court considered appointment of a receiver), which
the Court finds is hardly anything. There is no evidence that Defendants in any way interfered
with Plaintiffs’ ability to secure that information. Accordingly, Plaintiffs accepted the risk of
bearing the burden of not knowing the number of shares issued and outstanding as they
proceeded to trial without either obtaining the information or moving for a continuance to
provide time to obtain the information. Had Plaintiffs come to Court with evidence that they had
tried in good faith to secure the number of shares issued and outstanding and/or showed
inaccuracies or an outright refusal or inability of Hygea or V Stock to produce the number, the
Court could have made adverse inferences against Hygea and the individual Defendants,
precluded Defendants from even arguing that the Plaintiffs owned less than ten percent, or other
sanctions. The record, however, is devoid of any evidence of Plaintiffs’ efforts.

With that being the case, the Court does not know the number of shares issued and
outstanding. Accordingly, it lacks the denominator necessary to complete the calculation and
analysis necessary to determine whether Plaintiffs in fact hold ten percent of Hygea shares
issued and outstanding. As such, the Court finds that Plaintiffs have failed to demonstrate by a
preponderance of the evidence whether they hold ten percent (or “one-tenth”) of Hygea’s issued
and outstanding stock. Under Searchlight, the Court cannot consider appointment of a receiver

under NRS 78.650. See id.

PET000310

76



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

B. Even if Plaintiffs Held One-Tenth of Hygea’s Stock Issued and Outstanding,
Is There a Basis and Good Cause for the Appointment of a Receiver?

An appellate court may disagree with this Court’s analysis on the 10% issue, therefore
the Court also provides analysis and substantive conclusions of law consistent with the above
findings of fact on the remaining grounds for appointment of a receiver. With respect to those

remaining grounds, the Court finds as follows:

¢ Under subsection 1(b), the Court finds that Plaintiffs have failed to establish—by
a preponderance of the evidence—that the directors have been guilty of gross
mismanagement in the conduct or control of Hygea’s affairs;

e Under subsection 1(c), the Court finds that Plaintiffs have failed to establish—by
a preponderance of the evidence—that the directors have been guilty of
misfeasance or malfeasance; however, the Court does find, that Plaintiffs have
established by a preponderance of the evidence that the directors have been guilty
of nonfeasance;

o Under subsection 1(d), 1{e), and (1)(i), that nonfeasance resulted in Hygea not
being able to conserve its assets by reason of the directors’ neglect, placed
Hygea’s assets in danger of waste, sacrifice, or loss, and caused Hygea to not be
able to pay its debts or obligations as they mature except through costly
agreements and/or loans.

While the Court acknowledges that it is easy for the Plaintiffs to come to Court (and for
the Court now to sit) and pass judgment on the Board, the Court finds that the directors appear to
have been sitting in the driver seat of Hygea, where they properly belong, but allowed
themselves to be blinded by the huge success of the business’s acquisitive model in early 2017
and failed to pay attention to what was going on in the back seat, the processes and procedures
for accounting for and managing Hygea’s income. The Board should have been paying attention
to both, and in particular how Hygea’s management was govemning the Company’s affairs.
Accordingly, the Court finds that while Plaintiffs have not established that any director was

guilty of any misfeasance or malfeasance by a preponderance of the evidence, Plaintiffs have

shown that the Board is guilty of nonfeasance.
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The fact that the Court finds that the Board was guilty of nonfeasance under NRS
78.650(1)(c) does not, however, mean that a receiver is automatically appointed or end the
Court’s analysis. The legislature could have chosen to word NRS 78.650 such that if a district
court finds that any of the items listed in NRS 78.650(1) are found that a receiver must be
appointed. Instead, though, NRS 78.650(4) provides that this Court may, if good cause exists,
appoint a receiver, providing the Court with discretion to consider other factors. See NRS
78.650(4).

The Court considers first and foremost that Hygea’s business model is both ingenious
and successful and/or can be successful if properly managed going forward. The Court finds that
Hygea currently appears to be in trouble because its infrastructure, records, and processes did not
keep pace with its rapid acquisition of medical practices. Hygea’s Board should have detected
these issues earlier than it did and should have addressed the issues related to infrastructure,
records, and processes before now. The Court also gives considerable weight in its
considerations to the fact that all Parties profess the desire to have Hygea continue to operate.
Further, the Court considers the fact that the appointment of a receiver will (in the best case)
increase the risk that the HMO’s will cancel the contracts they have with Hygea, which could
very well cause the death of the Company. If that occurs, all Parties lose.

Finally, the Court finds that in addition to the increased risk of HMO’s terminating their
contracts with Hygea, the appointment of a receiver would heap additional confusion on the
management of Hygea, which has just changed over its C-Suite executives for new leadership.
Similarly, the time that would be required for a new receiver or other leader to get acquainted
with Hygea and put positive change in motion would likely provide additional stress and

detriment to Hygea. Accordingly, and in light of all of the foregoing, the Court concludes that
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Dr. Collins, Hygea’s new Chief Executive Officer, is at least as qualified to continue to guide
Hygea as its CEO as would be the receiver proposed by the Plaintiffs.
V. CONCLUSIONS OF LAW

1. Plaintiffs have failed to establish by a preponderance of the evidence that they
hold one-tenth of the issued and outstanding stock of Hygea and have thus failed to establish that
this Court has jurisdiction to appoint a receiver under NRS 78.650(1) and the Nevada Supreme
Court’s decision in Searchiight. 84 Nev. at 109, 437 P.2d at 90.

2. Accordingly, the Amended Complaint and Petition for Appointment of a Receiver
must be, and the same hereby are, DENIED, and judgment is entered in favor of Defendants.

Qut of an abundance of caution, however, the Court makes the following conclusions on
the substantive merits of Plaintiffs’ Amended Complaint and Petition for Appointment of a
Receiver under subsections (1)(b)-{(e) and (i) of NRS 78.650:

3. Hygea’s Board is guilty of nonfeasance as a whole under NRS 78.650(1)(c).

4. No good cause exists to appoint a receiver over Hygea.

5. Relatedly, and in light of this conclusion but also because the Court has found the
Board generally guilty of nonfeasance.

6. Finally, the Court concludes that good cause does exist to instead allow Dr.
Collins to continue to serve as the Chief Executive Officer of Hygea.

7. Accordingly, Plaintiffs” Amended Complaint and Petition for Appointment of a |
Receiver must be, and the same hereby are, DENIED, and judgment is entered in favor of
Defendants.

Dated this _% & day of May, 2018.

1TRICT COURT JUDGE L/
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of The First Judicial
District Court, and I certify that on this_z: _ day of May 2018 I deposited for mailing at
Carson City, Nevada, or caused to be delivered by messenger service, a true and correct

copy of the foregoing order and addressed to the following:

Maria Gall, Esq. James Puzey, Esq.

1980 Festival Plaza Drlve Suite 9oo 800 South Meadows Parkway, #800
Las Vegas, NV 8913 Reno, NV 89521

GallM @ballardsnahr com jpuzev@nevadafirm.com

Severin Carlson, Esq. G. Mark Albright, Esq.

50 West Liberty ST., #700 801 S. Rancho Drive, Suite D-4
Reno, NV 89501 Las Vegas NV 89106
scarlson@kcnvlaw.com gma@albrightstoddard.com

Christopher D. Kaye, Esq.
950 W. University Dr. #300
Rochester, Michigan 48307
cdk@mﬂlerlavm com

A

\\ ] "vft. A’ru' /

gt

fﬂ» Baylie Hellman/

“" Law Clerk’
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

CLAUDIO ARELLANO; CROWN Case No.: 18 OC 00071 1B
EQUITY’S LLC; FIFTH AVENUE 2254 LLC;
HALEVI ENTERPRISES LLC; HALEVI SV| Dept. No.: II
1 LLC; HALEVI SV 2 LLC; HILLCREST
ACQUISITIONS LLC; HILLCREST
CENTER SV I LLC; HILLCREST CENTER ORDER GRANTING IN PART AND
SV 1II LLC; HILLCREST CENTER SV III DENYING IN PART PLAINTIFFS’

LLC;, IBH CAPITAL LLC; LEONITEf MOTION TO AMEND FINDINGS OF FACT

CAPITAL LLC; NSHYG LLC; and RYMSSG AND CONCLUSIONS OF LAW
GROUP, LLC,

Plaintiffs,

V.

HYGEA HOLDINGS CORP.; MANUEL
IGLESIAS, an individualy, EDWARD
MOFFLY, an individual; DANIEL T.
MCGOWAN, an individual; FRANK KELLY;
MARTHA  MAIRENA CASTILLO, an
individual; GLENN MARRICHI, M.D., an
individual; KEITH COLLINS, M.D., an
individual; JACK MANN, M.D., an individual;
and JOSEPH CAMPANELLA, an individual,

Defendants.

The Court, having considered Plaintiffs’ Motion to Amend Findings of Fact and
Conclusions of Law, Defendants’ Response thereto, and Plaintiffs’ Reply in support thereof, and
the Court otherwise being duly advised on the premises, hereby orders as follows:

11
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IT IS SO ORDERED:

Plaintiffs’ Motion is GRANTED in part and DENIED in part. In order to better reflect
the evidence presented and admitted at the May 201‘8 bench trial of this matter, the trial
proceedings as reflected by the record, and the Court’s consideration of the issues of fact and law
propetly before it in this action, the Findings of Facts and Conclusions of Law entered May 30,

2018 are hereby amended as follows:

First Paragraph, Page 1, line 16 is amended to include Plaintiff Hillcrest Center SV 1I

LLC as one of the Plaintiffs.
Findings of Fact (“FOF”) Paragraph 2 is amended to state (strikethrough text deleted;
underlined text added):
2. Section 6.4(a) of the SPA contains a provision providing for certain
preemptive and anti-dilution rights, including the right to notice to

N5HYG if Hygea is issuing i Hygea-issued stock that would dilute
N5HYG’s pro rata ownership of Hygea’s shares.

FOF Paragraph 9 is amended to state (strikethrough text deleted):
9. Audited financial statements are not required by any regulatory agency
for a private company such as Hygea, and the Board made a-stetutorily
proteeted-business decision not to incur the expense or otherwise spend
the resources necessary to obtain audited financial statements.

FOFT Paragraph 51 is deleted in its entirety.

Plaintiff’s motion as to all other requested changes is denied.

IT IS FURTHER ORDERED:

Defendant prepare and file within ten days an Amended Findings of Fact and

Conclusions of Law consistent with this order.

August 2 ,2018
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CERTIFICATE OF SERVICE

[ certify that I am an employee of the First Judicial District Court of Nevada; that on
6{7
August , 2018, I served a copy of this document by placing a true copy in an envelope

addressed to:

Clark V. Vellis, Esq. Maria A. Gall, Esq.
800 South Meadows Parkway, #800 1980 Festival Plaza Drive, Suite
Reno, NV 89521 900

Las Vegas, NV 89135

Tara Zimmerman, Esq.
50 West Liberty St., Suite 700
Reno, NV 89501

the envelope sealed and then deposited in the Court’s central mailing basket in the Court Clerk’s
Office for delivery to the United States Post Office at 1111 South Roop Street, Carson City,

Nevada for mailing.

) g , P g
_ f,uim&(ﬂ}bluﬂ’l ,{),&w C(UWL
_\%)ASusa\rrGreenburg

Judicial Assistant
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MOFFLY, an individual; DANIEL T.
MCGOWAN, an individual; FRANK KELLY;
MARTHA MAIRENA CASTILLO, an
individual;, GLENN MARRICHI, M.D., anl
individual; KEITH COLLINS, M.D., an
individual; JACK MANN, M.D., an individual;
and JOSEPH CAMPANELLA, an individual,

Defendants.

Plaintiffs CLAUDIO ARELLANO; CROWN EQUITY’S LLC; FIFTH AVENUE 2254
LLC; HALEVI ENTERPRISES LLC; HALEVI SV 1 LLC; HALEVI SV 2 LLC; HILLCREST
ACQUISITIONS LLC; HILLCREST CENTER SV I LLC; HILLCREST CENTER SV II LLC;
HILLCREST CENTER SV III LLC; IBH CAPITAL LLC; LEONITE CAPITAL LLC; NSHYG
LLC; and RYMSSG GROUP, LLC, state for their Complaint as follows:

1. Defendant HYGEA HOLDINGS CORP. (“Hygea”) is a Nevada corporation. Its
business is acquiring and managing physician practices and similar medical providers.
| 2. | Defendant MANUEL IGLESIAS (“Iglesias™) is a citizen and resident of the State
of Florida. He is a member of Hygea’s Board of Directors.

3. Defendant EDWARD MOFFLY (“Mofﬂy”)v is a citizen and resident of the State of
Florida. He is a member of Hygea’s Board of Directors.

4. Defendant DANIEL T. MCGOWAN (“McGowan™) is a citizen and resident of the
State of New York. He is a member of Hygea’s Board of Directors.

5. Defendant FRANK KELLY (“Kelly™) is a citizen and resident of the State of
Georgia. He is a member of Hygea’s Board of Directors. .

6. Defendant MARTHA MAIRENA CASTILLO (“Castillo”) is a citizen and resident
of the State of Florida. She is a member of Hygea’s Bb.ard of Directors.

7. Defendant GLENN MARRICHI, M.D. (“Marrichi”) is a citizen and resident of the
State of Georgia. He is'a member of Hygea’s Board of Directors.

8. Defendant KEITH COLLINS, M.D. (“Collins”) is a citizen and resident of the State

of Florida. He is a member of Hygea’s Board of Directors.
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9. Defendant JACK MANN, M.D. (“Mann”) is a citizen and resident of the State of
New York. He is a member of Hygea’s Board of Directors.

10.  Defendant JOSEPH CAMPANELLA (“Campanella”) is a citizen and resident of
the State of California. He is a member of Hygea’s Board of Directors.

11.  Plaintiff CLAUDIO ARELLANO (“Arellano”) is an individual residing in the State
of Florida.

12. Plaintiff Arellano paid $2,813,200 for his 2,813,200 shares of Hygea pursuant to a
December 2014 Stock Purchase Agreement (the “Arellano Stock Purchase Agreement”). Exhibit
“1,” pp. 10-11. Pursuant to the terms of the Arellano Stock Purchase Agreement, Arellano holds
2,313,200 shares in Hygea as of the date of this filing; the balance of 500,000 shares is due to be
issued to him in December 2018.

13. NSHYG paid $30 million for its shares of Hygea in an October 2016 Stock
Purchase Agreement (the “NSHYG Stock Purchase Agreement”). Hygea represented the
23,437,500 shares that NSHYG bought to represent 8.57 percent of the shares of Hygea.

14.  All Plaintiffs are aware of an action that was initially filed in this Court on October
5t 2017. It was assigned to Department 25 and received case number A-17-762664-B. One of the
defendants removed the case to Federal District Court of Nevada, where it is currently pending at
NSHYG, LLC, et al v. Hygea Holdings Corp., et al, No. 2:17-cv-02870-JCM-PAL, Judge James
C. Mahan.

15.  In that action, Defendant Hygea filed a motion to dismiss the plaintiffs’ complaint
[Dkt. # 11], to which Hygea attached as Exhibit A the aforestated Stock Purchase Agreement
stating that Hygea sold to NSHYG “Twenty-Three Million Four Hundred Thirty-Seven Thousand
Five Hundred (23,437,500) shares of Common Stock, constituting 8.57% of all of the issued and
outstanding Common Stock . . . .” Exhibit “2,” p. 1.

16.  Plaintiff Fifth Avenue 2254, LLC (“Fifth Avenue”) is a limited liability company
organized under the laws of the State of New York.

17.  Plaintiff Fifth Avenue is a registered shareholder of Hygea possessing 100,000
shares. Exhibit “3,” p. 1.
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18.  Plaintiff Hillcrest Acquisitions, LLC (“Hillcrest Acquisitions™) is a limited liability
company organized under the laws of the State of New York.

19.  Plaintiff Hillcrest Acquisitions is a registered shareholder of Hygea possessing
250,000 shares. Exhibit “3,” p. 2.

20.  Plaintiff Hillcrest Center SV I, LLC (“Hillcrest SV I””) is a limited liability company
organized under the laws of the State of New York.

21.  Plaintiff Hillcrest Center SV I is a registered shareholder of Hygea possessing
250,000 shares, for which it paid $125,000. Exhibit “3,” p. 3.

22.  Plaintiff Hillcrest Center SV II, LLC (“Hillcrest SV II”) is a limited liability
company organized under the laws of the State of New York.

23. Plaintiff Hillcrest Center SV II is a registered shareholder of Hygea possessing
250,000 shares, for which it paid $125,000. Exhibit “3,” p. 4. |

24.  Plaintiff Hillcrest Center SV III, LLC (“Hillerest SV III”) is a limited liability
company organized under the laws of the State of New York. ‘

25. Plaintiff Hillcrest Center SV III is a registered shareholder of Hygea possessing
500,000 shares, for which it paid $125,000. Exhibit “3,” p. 5.

26.  Plaintiff Leonite Capital, LLC (“Leonite”) is a limited liability company organized
under the laws of the State of Delaware. |

27.  Plaintiff Leonite is a registered shareholder of Hygea possessing 500,000 shares,
for which it paid $125,000. Exhibit “3,” p. 6.

28.  Plaintiff Crown Equity's LLC (“Crown”) is a limited liability company organized
under the laws of the State of Delaware.

29.  Plaintiff Crown is a registered shareholder of Hygea possessing 250,000 shares.

30.  Plaintiff Halevi Enterprises, LLC (“Halevi Enterprises”) is a limited liability
company organized under the laws of the State of Delaware.

31.  Plaintiff Halevi Enterprises is a registered shareholder of Hygea possessing

500,000 shares.
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32. Plaintiff Halevi SV1, LLC (“Halevi SV1”) is a limited liability company organized

under the laws of the State of Delaware.
| 33.  Plaintiff Halevi SV1 is a registered shareholder of Hygea possessing 250,000
shares. |

34.  Plaintiff Halevi SV2, LLC (“Halevi SV2”) is a limited liability company organized
under the laws of the State of Delaware.

35. Plaintiff Halevi SV2 is a registered shareholder of Hygea possessing 250,000
shares.

36. Plaintiff Ibh Capital LLC (“Ibh™) is a limited liability company organized under the
laws of the State of Delaware.

37. Plaintiff Ibh is a registered shareholder of Hygea possessing 250,000 shares.

38.  Plaintiff RYMSSG Group, LLC (“RYMSSG”) is a limited liability company
organized under the laws of the State of Delaware.

39. Plaintiff RYMSSG is a registered shareholder of Hygea possessing 250,000 shares
for which it paid $100,000.

40. Plaintiff NSHYG, LLC (“N5SHYG”) is a limited liability company organized under
the laws of the State of Michigan for the purpose of acquiring owning shares in Hygea. All of its
membership shares are owned by Nevada 5, Inc., a corporation organized under the laws of the
State of Nevada.

41.  Based onthe NSHYG Stock Purchase Agreement’s calculations, Plaintiff Arellano,
Crown, Fifth Avenue, Halevi Enterprises, Halevi SV1, Halevi SV2, Hillcrest Acquisitions,
Hillerest SV I, Hillerest SV II, Hillerest SV III, Ibh, Leonite, and RYMSSG thus collectively own
5,663,200 shares — approximately 2.07 percent of the shares of Hygea.

42. Together, based upon Hygea’s calculations and representations set forth in the

NSHYG Stock Purchase Agreement, the Plaintiffs herein currently own more than 10 percent of

the shares of Hygea.

43,  Hygea has well more than 30 shareholders.

44,  Venue and jurisdiction are proper in this Court.

-5-
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45.  Hygea is managed by a Board of Directors. Its top executives are CEO Manuel
Iglesias (“Iglesias™) and CFO Ted Moffly (“Moffly”).

46. Hygea’s business model is that it acquires and manages independent medical
practices, primarily doctors’ practices, focusing on the Southeastern United States and Florida in
particular. It acquires practices from their doctor owners; the doctors go from being owners to
employees, paid a salary by Hygea or its subsidiary medical practice. Hygea’s fundamental value
proposition is: let the doctors focus on medical care, while Hygea uses its economies of scale and

operational expertise to effectively operate the practices from a business perspective.

47. Hygea’s opportunity to service its substantial network of patients, which Hygea has

represented to be in excess of 100,000, is perhaps its greatest asset.

48. Hygea is failing and running out of cash.

49.  Apparently, Hygea paid its payroll through its American Express .account for some
time until it was apparently poised to fail to “make payroll” this past fall, until it ultimately was
apparently able to do so. Upon information and belief, Hygea owes approximately $10 million to
American Express. Exhibit “4.”.

50. Given Hygea’s apparent troubles, Hygea hired an outside consultant, FTI, to review
its financial performance. FTI has met with constant “roadblocks,” as Moffly and Iglesias have
refused to share information. Nonetheless, FTI has concluded that certain financial information
provided by Hygea’s management to .its shareholders was “fabricated”; determined that Hygea’s
performance was negatively impacted by severe operational deficiencies; and was told by Iglesias
that Iglesias had “cooked the books” to avoid problems with a previous lender. Exhibit “4.”

51. This is consistent with Plaintiffs’ experience with Hygea.

52.  Based on the recent representations of Hygea representatives, Plaintiffs have since
learned that the payroll payments have again ceased, including payments owed to physicians and
some management-level and other administrative staff. Further, Hygea has failed to pay payroll

taxes and is delinquent in payments to one or more large lenders. Exhibit “4.”
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53.  These financial conditions suggest that the company is at or near the point of
insolvency, which is consistent with what Plaintiffs have been able to learn about Hygea’s
finances.

54.  The coming days and weeks are pivotal to Hygea’s survival. Healthcare companies
such as Hygea typically receive substantial public insurance réimbursements from the government
(i.e., for Medicare/Medicaid.). These payments come twice a year — the first of which is
traditionally early in the calendar year — and are existentially significant for the company. If these
funds or other income are mismanaged or, worse, improperly diverted by Moffly or Iglesias, then
then Hygea will continue to be unable to make payroll. If it fails to pay its physicians, they will
abandon their Hygea-owned practices and Hygea will entirely collapse.

55; The impact of such a collapse would be felt among Hygea doctors and other
emplbyees, whose livelihoods would be greatly harmed; patients, whose treatment would suffer
from the likely interruption in éervice; and Hygea’s shareholders, including, but not limited to
Plaintiffs, whose investments would be jeopardized if Hygea’s greatest asset is wasted.

56.  Moreover, Hygea has periodically, and again recently, represented to shareholders
that one or more “white knight” investors would provide an influx of capital to assist the company.
Of course, this has never come to fruition. Moreover, even if true, such an influx of cash would
further heighten the need for a receiver to oversee any such transaction, given Hygea,
management’s demonstrated inability to properly manage its finances.

57.  Plaintiff Arellano filed a complaint for damages against Hygea, Iglesias, and
another Hygea executive captioned as Filing # 60229406 in the Circuit Court of the 11" Judicial
Circuit, Miami-Dade County, Florida on August 10, 2017. However, this action involves different
parties, a discreet claim under a Nevada statute which specifically confers jurisdiction on this
Court, and seeks a remedy separate, apart, and distinct from the existing action.

58.  Plaintiff NSHYG joined in filing a complaint for damages against Hygea, Iglesias,
Moffly, and Hygea’s Board of Directors captioned as case number A-17-762664-B in this Court
on October 5™ 2017. It was assigned to Department 25. A default was entered against Hygea,
although Hygea has moved to have it set aside. One of the defendants removed it to Federal Court,

-7 -
PET000326

90




HOLLEY-DRIGGS-WALCH
FINE-WRAY-PUZEY-THOMPSON

1L
1

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

where it was assigned case number 2:17-cv-02870-JCM-PAL. The plaintiffs in that action have
moved to remand the case to this Court. Further, this action involves different parties, a discreet
claim under a Nevada statute which specifically confers jurisdiction on this Court, and seeks a

remedy separate, apart, and distinct from the existing action.

COUNT I - APPOINTMENT OF A RECEIVER
59. Plaintiffs restaté each allegation as if set forth fully here.
60.  Nevada law provides for the appointment of a receiver under the circumstances set
forth here.
61. For example, under NRS 78.650, the Court may appoint a receiver for the

mismanagemeht of Hygea.

62.  Likewise, a receiver may be appointed under NRS 32.010 et seq and NRS 78.630.

63.  Plaintiffs have been forcéd to retain attornefs to prosecute this action and are
entitled to recover attorneys fees incurred.

WHEREFORE Plaintiffs-pray that this Honorable Court appoint a receiver to manage
Hygea Holdings Corp. and such other relat?:eiﬁa’ft‘h t the Court deems appropriate.

DATED this \_g\\t day of April, 2018. \3

HOLLEY, DR GG
FIN ,.WRAY UZX Y T MPSON

VN

FS W-RUZEY ES
NV Bar #5
CLARK V. VELLIS, ESQ.
NV Bar #5533
OGONNA M. BROWN, ESQ.
NV BAR #007589
800 South Meadows Parkway, #800
Reno, Nevada 89521

ALBRIGHT, STODDARD, WARNICK  THE MILLER LAW FIRM, P.C.

& ALBRIGHT Christopher D. Kaye,Esq.

G. Mark Albright, Esq. (NV Bar No. 1394) (Admitted pro hac vice)

D. Chris Albright, Esq., NV Bar No. 4904) 950 W. University Drive, Suite 300
801 South Rancho Drive, Suite D-4 Rochester, Michigan 48307

Las Vegas, Nevada 89106 Attorneys for Plaintiff NSHYG, LLC
Attorneys for Plaintiffs

PET000327

91




HOLLEY-DRIGGS*WALCH
FINE-WRAY-PUZEY-THOMPSON

A

BN

~ N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on the ﬂ day of APRIL, 2018, and pursuant to NRCP 5(b), I

caused to be delivered by U.S. Mail a true copy of the foregoing document addressed as follows:

Joel E. Tasca, Esq.

Maria A. Gall, Esq.

Kyle E. Ewing, Esq.

BALLARD SPAHR LLP

1980 Festival Plaza Dr., Ste. 900
Las Vegas, NV 89135
Attorneys for Defendant

An employee of Holley, Driggs, Walch,
Fine, Wray, Puzey & Thompson
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G. MARK ALBRIGHT, ESQ.
Nevada Bar 001394

D. CHRIS ALBRIGHT, ESQ.
Nevada Bar No. 004904
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Suite D-4
Las Vegas, Nevada 89106

Tel: (702) 384-7111

Fax: (702) 384-0605
gma@albrightstoddard.com
dca@albrightstoddard.com

Attorneys for Plaintiffs

DISTRICT COURT

Electronically Filed
1/26/2018 3:36 PM
Steven D. Grierson

CLER? OF THE COUE :I

CLARK COUNTY, NEVADA

CLAUDIO ARELLANO; CROWN EQUITY’S | CASENO.:
LLC; FIFTH AVENUE 2254 LLC; HALEVI DEPT. NO.:

ENTERPRISES LLC; HALEVI SV 1 LLC;
HALEVI SV 2 LLC; HILLCREST
ACQUISITIONS LLC; HILLCREST CENTER
SV ILLC; IBH CAPITAL LLC; LEONITE
CAPITAL LLC; NSHYG LLC; and RYMSSG
GROUP, LLC,

Plaintiffs,
Vs.
HYGEA HOLDINGS CORP.,

Defendant

A-18-768510-B

Department 13

EMERGENCY PETITION FOR APPOINTMENT OF RECEIVER

For their Emergency Petition for Appointment of a Receiver, Plaintiffs rely upon their
Complaint, the attached Memorandum of Law, all authorities cited therein, all affidavits, and any

other materials or information provided to this Honorable Court.

1-

Case Number: A-18-768510-B
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DATED this ‘;\)é “e day of January, 2018.

ALBRIGHT, STODDARD, WARNICK
& ALBRIGHT

w Wipl, M,ﬁ—-
G. MARK ALBRIGHT, ESQ.

Nevada Bag No. 139 U

D. CHRIS\ALBRIGHT., ESQ.

Nevada BarWNo. 14466

801 South Rancho Drive, Suite D-4

Las Vegas, Nevada 89106
Attorneys for Plaintiffs

MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR APPOINTMENT
OF RECEIVER

INTRODUCTION

Hygea is on the brink of collapse, and if the Court does not protect it over the next few
weeks, it will almost certainly fail. Hygea is a holding company for medical practices: basically, it
buys doctors’ offices; pays the doctors a salary; and — in theory — makes money through
economies of scale and effective operations. Its promised strength is in its opportunity and
capability (if managed correctly) to service its substantial network of patients, which Hygea has
represented to be in excess of 100,000.

But over the last several months, it has missed payments to its lenders, employees, and
other creditors. Now the substantial reimbursements from the government for Medicare/Medicaid
patients are coming due. If the established pattern persists, any such funds paid to Hygea will
disappear, lost to mismanagement or worse. If the ineffective management continues through this
imminent reimbursement period, doctors will be unpaid, and abandon their Hygea-owned
practices. The subsidiary practices rendered worthless, Hygea will collapse at a total loss to its

shareholders and jeopardizing patient care. Only the Court can avert this scenario.
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BACKGROUND

Defendant Hygea Holdings Corp. (“Hygea”) is a Nevada corporation that buys and runs
medical practices. It buys the practices from their doctor owners; the doctors go from being
owners to employees, and receive a salary from Hygea. Hygea’s value proposition is: let Hygea
uses its economies of scale and operational expertise to effectively operate the practices from a
business perspective, and let the doctors focus on medical care. Hygea’s opportunity to service its
substantial network of patients is perhaps its greatest asset.

The Plaintiffs are significant shareholders in Hygea, having collectively paid well in excess
of $30 million for their shares. In a recent public filing, Hygea represented the 23,437,500 shares
that NSHYG bought to represent 8.57 percent of the shares of Hygea. See Exhibit “B” attached to
the Complaint on file herein. Based on those calculations, Plaintiff Arellano, Crown, Fifth
Avenue, Halevi Enterprises, Hillcrest Acquisitions, Hillcrest SV I, Hillcrest SV 11, Hillcrest SV
III, Ibh, Leonite, and RYMSSG thus collectively own 5,663,200 shares — approximately 2.07
percent of the shares of Hygea. Together, based upon Hygea’s calculations and representations set
forth in the NSHYG Stock Purchase Agreement, the Plaintiffs herein currently own more than 10
percent of the shares of Hygea. Based on representations Hygea has made to Plaintiffs, Hygea has
well over 30 shareholders, in addition to Plaintiffs.

Hygea’s top executives are CEO Manuel Iglesias (“Iglesias”) and CFO Ted Moffly
(“Moffly”). Due to extensive mismanagement, Hygea is failing and running out of cash.

Given Hygea’s apparent troubles, Hygea hired an outside consultant in 2017, FTI, to
review its financial performance. FTI was met with constant “roadblocks,” as Moffly and Iglesias
refused to share information. Nonetheless, FTI concluded that certain financial information
provided by Hygea’s management to its sharcholders was “fabricated”; determined that Hygea’s
performance was negatively impacted by severe operational deficiencies; and was told by Iglesias
that Iglesias had “cooked the books” to avoid problems with a previous lender. Exhibit “D”
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attached to the Complaint on file herein. This is consistent with Plaintiffs’ experience with
Hygea.!

As its financial position began to worsen, Hygea apparently paid its payroll through its
American Express account for some time until it was apparently poised to fail to “make payroll”
this past fall, until it ultimately was apparently able to do so. Upon information and belief, Hygea
owes approximately $10 million to American Express. And now, based on the recent
representations of Hygea representatives, Plaintiffs have since learned that the payroll payments
have again ceased, including payments owed to physicians and some management-level and other
administrative staff. Exhibit “D.” attached to the Complaint on file herein. Indeed, Hygea is
already defending at least one recent lawsuit filed by an employee to whom it failed to pay
overtime. See Espinoza v. Hygea Holdings Corp., et al, Case 1:17-cv-24180 (N.D. Fla. 2017).

In short, Hygea has had problems making its primary payments — payroll — and this
problem has reached a crisis level where the paychecks simply are not being paid. Further, Hygea
has failed to pay payroll taxes and is delinquent in payments to one or more large lenders. Exhibit
“D,” attached to the Complaint on file herein. These financial conditions suggest that the
company is at or near the point of insolvency, which is consistent with what Plaintiffs have been
able to learn about Hygea’s finances.

The coming days and weeks are pivotal to Hygea’s survival. Healthcare companies such as
Hygea typically receive substantial Medicaid/Medicare reimbursement checks from state
governments/the United States government. These payments come twice a year — the first of
which is traditionally early in the calendar year — and are existentially significant for the company.

If these funds or other income are mismanaged or, worse, improperly diverted by Moffly or

!t is also consistent with Hygea’s failure to provide financial information required under the
N5SHYG Stock Purchase Agreement. Under Section 6.6, Hygea promised to provide accurate and
complete 2014 and 2015 financials by November 30, 2016. This deadline is past, but Hygea has
failed to provide the promised financials or the promised projections and assu'gﬁ.ia%g:_}?)
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Iglesias, then Hygea will continue to be unable to make payroll. If it fails to pay its physicians,
they will abandon their Hygea-owned practices and Hygea will entirely collapse.

The impact of such a collapse would be felt among Hygea doctors and other employees,
whose livelihoods would be greatly harmed; patients, whose treatment would suffer from the
likely interruption in service; and Hygea’s shareholders, including, but not limited to Plaintiffs,
whose investments would be jeopardized if Hygea’s greatest asset is wasted.

Moreover, Hygea has periodically, and again recently, represented to shareholders that one
or more “white knight” investors would provide an influx of capital to assist the company. Of
course, this has never come to fruition. Moreover, even if true, such an influx of cash would
further heighten the need for a receiver to oversee any such transaction, given Hygea
management’s demonstrated inability to properly manage its finances.

ARGUMENT
L. The Court should appoint a receiver under NRS 78.650.

Fortunately, Nevada’s Private Corporations statute gives the Court broad authority to
rescue Hygea by appointing a receiver. Under NRS 78.650:

1. Any holder or holders of one-tenth of the issued and outstanding stock may

apply to the district court in the county in which the corporation has its
principal place of business or, if the principal place of business is not located in
this State, to the district court in the county in which the corporation’s
registered office is located, for an order dissolving the corporation and
appointing a receiver to wind up its affairs, and by injunction restrain the
corporation from exercising any of its powers or doing business whatsoever,
except by and through a receiver appointed by the court, whenever:

(a) The corporation has willfully violated its charter;

(b) Its trustees or directors have been guilty of fraud or collusion or gross
mismanagement in the conduct or control of its affairs;

(c) Its trustees or directors have been guilty of misfeasance, malfeasance or
nonfeasance;

(d) The corporation is unable to conduct the business or conserve its assets
by reason of the act, neglect or refusal to function of any of the directors
or trustees;

PETO000334
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(e) The assets of the corporation are in danger of waste, sacrifice or loss
through attachment, foreclosure, litigation or otherwise;

(f) The corporation has abandoned its business;

(g) The corporation has not proceeded diligently to wind up its affairs, or to
distribute its assets in a reasonable time;

(h) The corporation has become insolvent;

(1) The corporation, although not insolvent, is for any cause not able to pay
its debts or other obligations as they mature; or

() The corporation is not about to resume its business with safety to the
public.

2. The application may be for the appointment of a receiver, without at the same
time applying for the dissolution of the corporation, and notwithstanding the
absence, if any there be, of any action or other proceeding in the premises
pending in such court.

Thus, “[u]nder [this statute], the district court may appoint a temporary receiver in a
number of instances, including, but not limited to, situations where corporate directors are guilty
of fraud or gross mismanagement or where the assets of the corporation are in danger of waste.”
Med. Device All., Inc. v. Ahr, 116 Nev. 851, 862, 8 P.3d 135, 142 (2000), abrogated on other
grounds, Costello v. Casler, 127 Nev. 436, 440 n.4, 254 P.3d 631, 634 (2011). This is exactly the
sort of situation in which such an appointment is appropriate.

A. The Court has authority to appoint a receiver under NRS 78.650(1).

As set forth above, NRS 78.650(1) applies if the plaintiffs own between them at least ten
percent of the corporation’s stock. As described above, based upon Hygea’s calculations and
representations set forth in the NSHYG Stock Purchase Agreement, the Plaintiffs herein currently
own more than 10 percent of the shares of Hygea, thus exceeding the statutory threshold.

Even if the statute applied only to non-closely held corporations, there is no doubt that

Hygea is not a closely held corporation for purposes of the statute. First, in order to qualify as a

closely held corporation exempt from the NRS 78.650, Hygea would need to have fewer than 30

; PETO000335
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shareholders: “[a]ll of the issued stock of the corporation of all classes, exclusive of treasury
shares, must be represented by certificates and must be held of record by a specified number of
persons, not to exceed 30.” NRS 78A.0201)(a) (emphasis added). As of October 2016, Hygea
represented that it had 275, Exhibit “B,” p. 2, attached to the Complaint oﬁ file herein, and there
is no indication that number has since decreased.

Moreover, Hygea has not satisfied the manifold additional requirements to be considered a
closely held corporation under Nevada law. For example, pursuant to NRS 78A.020(2), “[t]he
articles of incorporation of a close corporation must:

(a) Set forth the matters required by NRS 78.035 except that the articles must state
that there will be no board of directors if so agreed pursuant to NRS 78A.070.

(b) Contain a heading stating the name of the corporation and that it is a close
corporation.

Id (emphasis added). Hygea’s Articles of Incorporation (“Articles”) do not satisfy either
requirement. NRS 78A.020(2)(a) is not satisfied because the Articles clearly provide that “the
number of directors shall not be reduced to less than one (1)” and there is no mention of NRS
78A.070 as required by the statute. Exhibit “E,” at 3. Furthermore, NRS 78A.020(2)(b) is not
satisfied because nowhere do the Articles indicate that Hygea is a close corporation. See generally,
Exhibit “E.” In fact, the Articles clearly indicate that they are adopted “PURSUANT TO NRS
78” which governs ordinary corporations, and not NRS Chapter 78A, governing close
corporations. See, e.g., NRS 78A.020 et. seq.

In short, Hygea has failed to satisfy the many requirements of a close corporation under
Nevada law, any one of which is sufficient to preclude Hygéa from being considered closely held.?

B. Appointment of a receiver under NRS 78.650(1) is appropriate.

2 Even if Hygea were a closely held corporation, this would not prevent the Plaintiffs from requesting
dissolution. See, e.g., Bedore v. Familian, 125 P.3d 1168, 1171, 122 Neyv. 5, 10 (2006) (“NRS 78A.140(1)(a) allows
shareholders of a close corporation to request dissolution or appointment of a receiver when division among the
shareholders threatens ‘irreparable injury.””). PET000336
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This is exactly the sort of case in which appointment of a receiver under NRS 78.650(1) is
appropriate. First of all, the top executives Iglesias and Moffly have engaged in misconduct in
mismanaging the business, and, at the very least, the Board has failed in its obligation to oversee

them. Under the statute, a trustee for the corporation is warranted if’

(a) Its trustees or directors have been guilty of fraud or collusion or gross mismanagement
in the conduct or control of its affairs; or

(b) Its trustees or directors have been guilty of misfeasance, malfeasance or nonfeasance;

Misfeasance or nonfeasance equates to negligence. See, e.g., Robertson v. Sichel, 127 U.S.
507, 515-516, 8 S.Ct. 1286, 3 L.Ed. 203 (1888) (“A public officer or agent is not responsible for
the misfeasances or positive wrongs, or for the nonfeasances, or negligences, or omissions of duty,
of the subagents or servants or other persons properly employed by or under him, in the discharge
of his official duties,” quoted approvingly in Ashcrofi v. Igbal, 556 U.S. 662, 676, 129 S. Ct. 1937,
1948, 173 L. Ed. 2d 868 (2009)). At the very least, Hygea’s top management has been negligent.
In fact, there is substantial evidence that the conduct has risen to the level of intentional
culpability. The financial statements provided to shareholders were “fabricated,” and Iglesias
admitted to “cooking to books” in order to avoid “problems” with a lender.

Hygea’s financial distress is an independent reason why a receiver should be appointed.
Under NRS 78.650(1)(h), a receiver is warranted if “[t]he corporation has become insolvent.”
Here, Hygea is apparently presumably insolvent. “A debtor is insolvent if the sum of the debtor's
debts is greater than all of the debtor's assets at a fair valuation.” Nev. Rev. Stat. Ann, §
112.160(1). Here, there is no way to prove insolvency until a receiver is appointed and is able to
review the company’s books. But “[a] debtor who is generally not paying his or her debts as they
become due is presumed to be insolvent.,” Nev. Rev. Stat. Ann. § 112.160(2). As discussed above,
Hygea has missed its payment to its shareholders and lender, and is currently failing to make

payroll. It is thus presumptively insolvent.

PETO00337
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Even if Hygea is not presumptively insolvent, it falls within NRS 78.650(1)(i), which
provides for a receiver if “[t]he corporation, although not insolvent, is for any cause not able to
pay its debts or other obligations as they mature.”

Of course, management’s misconduct and the failure to pay obligations are related. If
Hygea is not, in fact, facing insolvency-level distress, then disastrous mismanagement is the only
explanation for why it is failing to make payments as rudimentary as payroll and payroll taxes.
Conversely, if, arguendo, management was honest and competent, then the failure to make payroll
and other required payments can only be explained by objectively dire financial circumstances that
would themselves justify the appointment of a receiver. In truth, it is surely the case that
management’s misconduct has at the very least exacerbated the present desperate situation.

In any event, subsections (d) and (e) clearly apply as well. They provide for a receiver if:

(d) The corporation is unable to conduct the business or conserve its assets by
reason of the act, neglect or refusal to function of any of the directors or trustees;

(e) The assets of the corporation are in danger of waste, sacrifice or loss through
attachment, foreclosure, litigation or otherwise;

As discussed above, Hygea is scheduled to receive substantial government reimbursements
over the next few days and weeks. If the pattern of mismanagement holds, these funds will likely
be mismanaged or diverted. If that is allowed to happen, the funds needed to pay doctor, nurse,
and clinical staff salaries will be unavailable. Doctors will abandon their Hygea practices and the
corporation will collapse.

In short, a receiver would be appropriate if the corporation was mismanaged, or failing to
pay its bills, or if there was a risk of future mismanagement. Here, there is mismanagement and
missed critical payments and an imminent risk of corporate collapse from further mismanagement.
Once again, this is exactly the sort of situation for which the statute was enacted,

I1. Hygea’s distress also warrants appointment of a receiver under additional statutes.
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Several additional bases exist for the appointment of a receiver. For example, for many of

the same reasons as explained above, a receiver would be warranted under NRS 78.630:

1. Whenever any corporation becomes insolvent or suspends its ordinary business
for want of money to carry on the business, or if its business has been and is being
conducted at a great loss and greatly prejudicial to the interest of its creditors or
stockholders, any creditors holding 10 percent of the outstanding indebtedness, or
stockholders owning 10 percent of the outstanding stock entitled to vote, may, by
petition setting forth the facts and circumstances of the case, apply to the district
court of the county in which the principal office of the corporation is located or, if
the principal office is not located in this State, to the district court in the county in
which the corporation’s registered office is located for a writ of injunction and the
appointment of a receiver or receivers or trustee or trustees.

2. The court, being satisfied by affidavit or otherwise of the sufficiency of the
application and of the truth of the allegations contained in the petition and upon
hearing after such notice as the court by order may direct, shall proceed in a

summary way to hear the aftidavits, proofs and allegations which may be offered in
behalf of the parties.

3. If upon such inquiry it appears to the court that the corporation has become
insolvent and is not about to resume its business in a short time thereafter, or that
its business has been and is being conducted at a great loss and greatly prejudicial
to the interests of its creditors or stockholders, so that its business cannot be
conducted with safety to the public, it may issue an injunction to restrain the
corporation and its officers and agents from exercising any of its privileges or
franchises and from collecting or receiving any debts or paying out, selling,
assigning or transferring any of its estate, money, lands, tenements or effects,
except to a receiver appointed by the court, until the court otherwise orders.

As explained above, the corporation is presumptively insolvent; it has “suspend[ed] its |
ordinary business for want of money to carry on the business” in that it has ceased to pay its
doctors; and “its business has been and is being conducted at a great loss and greatly prejudicial to
the interest of its creditors or stockholders” as indicated by its severe financial distress and

inability to pay obligations.

Additionally, it is also appropriate to appoint a receiver in this case pursuant to NRS

32.010, which provides that:

“Cases in which receiver may be appointed. A receiver may be appointed by the
court in which an action is pending, or by the judge thereof:

1. Inan action by a vendor to vacate a fraudulent purchase of property, or
by a creditor to subject any property or fund to the creditor’s claim, or between

10 PETO000339
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partners or others jointly owning or interested in any property or fund, on
application of the plaintiff, or of any party whose right to or interest in the property
or fund, or the proceeds thereof, is probable, and where it is shown that the
property or fund is in danger of being lost, removed or materially injured.

6. Inall other cases where receivers have heretofore been appointed by the
usages of the courts of equity.”

NRS 32.010. Plaintiffs clearly have demonstrated a property interest in Hygea that is in danger of
materially injury, in light of Hygea’s precarious financial position, its mismanagement, and the
possible looting by management. Morcover, the appointment of a receiver under these
circumstances is entirely consistent with the Court’s equitable authority. For all of these reasons,
the appointment of a receiver is undoubtedly warranted.

III.  Plaintiffs propose Fredrick P. Waid to serve as receiver

Plaintiffs propose that the Court appoint Fredrick P. Waid, Esq. as receiver over Hygea.
Mr. Waid has extensive experience and has been appointed by numerous state and federal courts
to serve as a receiver, special servicer, successor trustee, and interim corporate officer. Exhibit
“F.” In addition, he has worked with the SEC and other regulatory agencies to investigate
investment-related and other violations. /d. Over the last twenty years, Mr. Waid has also served
as an officer and director at numerous healthcare companies, including Med Qual, HCR Net,
Claimlogic, Nevada Cancer Center, and Sierra Health Affiliates, and he is currently an officer and
director of Evincemed Corp., a healthcare information technology company. Id. He also spent
twenty-one years as an officer and director of Farmers & Merchants Bank, Red Rock Community
Bank, and Bank of Las Vegas. /d.

Mr. Waid’s extensive experience in banking and finance, as a receiver, and as a regulatory
investigator, combined with his extensive experience in the healthcare industry, make him an ideal
candidate to serve as receiver over Hygea—a financially distressed healthcare company that has
been mismanaged and defrauded by its officers. Mr. Waid has informed Plaintiffs that he is

available to take on the role of receiver should the Court decide to appoint him.,
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CONCLUSION

For all of the reasons set forth throughout, the Court should appoint a receiver to manage

the affairs of Hygea Holding Corp.

7
DATED this 7 é\ day of January, 2018.

12-

ALBRIGHT, STODDARD, WARNICK
& ALBRIGHT

G. MARK AL£RIGHT,\ESQ. /

Nevada Bar N¢. 1394

D. CHRIS ALBRIGHT., ESQ.
Nevada Bar No. 14466

801 South Rancho Drive, Suite D-4
Las Vegas, Nevada 89106
Attorneys for Plaintiffs
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STATE OF NEVADA

BARBARA K. CEGAVSKE JEFFERY LANDERFELT
Secretary of State Deputy Secretary
Jor Commercial Recordings
%'"
OFFICE OF THE
SECRETARY OF STATE
Certified Copy
December 11, 2015

Job Number: C20151209-2075

Reference Number: 00010152027-48

Expedite:

Through Date:

The undersigned filing officer hereby certifies that the attached copies are true and exact
copies of all requested statements and related subsequent documentation filed with the
Secretary of State’s Office, Commercial Recordings Division listed on the attached
report.

Document Number(s)  Description Number of Pages
20080570516-84 Articles of Incorporation 2 Pages/1 Copies
20110361332-02 Amendment 1 Pages/1 Copies

Respectfully,

BARBARA K. CEGAVSKE
Secretary of State

Certified By: Christine Rakow
Certificate Number. C20151209-2075
You may verify this certificate

online at http://www.nvsos.gov/

Commercial Recording Division
202 N. Carson Street
Carson City, Nevada 897014201
Telephone (775) 684-5708
Fax (775) 684-7138
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From: 8458183588 Page: 5/5 Date: 8/26/2008 6:50:03 AM

Exhibit A

EIGHT: The corporation js authorized to {ssue two classes of stook. One class of stock shall be
comumon stogk, par value $0.0001, of which the Corporation shall haye the authority to issue
250,000,000 shares, The second class of stock shall be preferred stock, par valye $0.0001, of
which the corporation shall have the authority to issye 10,000,000 shares, The preferred stock, or
anty serles thereof, shall have such designations, preferences and relative, participating, optional
or other speoial rights and qualifications, Hroitatlos or restriotions thersof as shall be expressed
in the resolution or resolutions providing for the issue of such stock adopted by the board of
directors and may be made dependent upon facts ascertainable outside such resolution or
resolutions of the board of directors, provided that the matter in which such facts shall oparate
upon such designations, prefetences, rights and qualifications; limjtations or restrictions of such
class or serios of stock is clearly and expressly set forth In the regolution or resolutions providing
for the issuance of such stock by the board of directors,

NINTH: The governing board of this corporation shall be known as the Boarg of Direetors, and
the number of directors may from time to time be inoreased or decreased in such manner as shal]
be provided by the bylaws of this corporation, providing that the sumber of directors shali not be
reduced to less than one m.

TENTH: After the amount of the subscription price, the purchase price, of the par value of the
stock of any class or serios is paid into the cotporation, owners or holders of shares of any stock
in the corporation may never be assessed to pay the debts of the corporation.

ELEVENTH: The corporation is to have a perpetual oxjstence,

TWELFTH: No director or officer of the corparation shall be personally liable to the corporation
or any of its stockholders for dawmages for breach of fiduclary duty 25 a director or officer of for
any act or omission of any such diroctor or officer; however, the foregoing provislon shall not

THIRTEENTH: No shareholder shall be entitled as a matter of right to subscribe for or receive
additional shares of any class of stock of the corporation, whether now or hereafter authorized, or

FOURTEENTH: This eorporation reserves the right to amend, alter, chango or repeal and
provision contained jn the Articles of Incorporation, in the manner now or hereafter preseribed by
statute, or by the Articles of Incorporation, and ajt righte conferrad upon the Stockholders hereln
are granted subject to this reservation,

s J———_-U-I-ﬂ-._-
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.PIPER ACQUISITION II, INC,

I YN LRI

2, The articles have been amanded &s follows! (provide articts rumbars, Ifavalisble) o
Artlele ONE'NAME: The complete name of the Corporation shall be Hygea Holdings Corp, |

3, The vote by which the stockholders halding shares in the aotporation anfitling them to axarcige
a least a majority of the vating power, or such greater propertion of the voting power as may be
required In the case of a vote by classes or series; or as may be required by the provisions of fhe
articles of Ingorporation* have voled Infaver of the amendmentls; 64.4%
4. Effective date of fillng: (optional) —~c SENL ‘
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FREDRICK P. WAID, ESQ.

10080 W. Alta Drive, Suite 200, Las Vegas, Nevada 89145
(702) 385-2500 office (702) 280-5759 mobile
fwaid@hutchlegal.com

Fred is an Of Counsel member of the law firm of Hutchison & Steffen. He is also
an officer and director of Evincemed Corp., a healthcare information technology
company. Since 1997, Fred has served as an officer, director, general counsel and
advisor to various healthcare companies including Med Qual, HCR Net,
Claimlogic, Nevada Cancer Center and Sierra Health Affiliates.

Fred has been appointed by state and federal courts as a receiver, special servicer,
successor trustee and interim corporate officer. He has led and worked on
investigative teams with the Securities and Exchange Commission and other
regulatory agencies.

From 1994 until 2015, Fred served as an officer and director of Farmers &
Merchants Bank, Red Rock Community Bank and Bank of Las Vegas.

A graduate of Baylor Law School and Brigham Young University, Fred has served
on a number of charitable boards and foundations.

Fred and his wife are the parents of six children.
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|| Table 1

Substantive Receivership Complaint Allegation

Corresponding
Amended
Complaint

Paragraph(s)

N5HYG paid $30 million for its shares of Hygea in an October
2016 Stock Purchase Agreement (the “N5HYG Stock Purchase
Agreement”). Hygea represented the 23,437,500 shares that
N5HYG bought to represent 8.57 percent of the shares of Hygea.
912

11

Hygea is managed by a Board of Directors. Its top executives are
CEO Manuel Iglesias (“Iglesias”) and CPO Ted Moffly (“Moffly”).
945

919 2,3, & 4

Hygea is managed by a Board of Directors. Its top executives are
CEO Manuel Iglesias (“Iglesias”) and CPO Ted Moffly (“Moffly”).
Hygea’s business model is that it acquires and manages
independent medical practices, primarily doctors’ practices,
focusing on the Southeastern United States and Florida in
particular. It acquires practices from their doctor owners; the
doctors go from being owners to employees, paid a salary by
Hygea or its subsidiary medical practice. Hygea's fundamental
value proposition is: let the doctors focus on medical care, while
Hygea uses its economies of scale and operational expertise to
effectively operate the practices from a business perspective.
46

1 38

Hygea is failing and running out of cash. 9 48

19 29 & 57

Apparently, Hygea paid its payroll through its American
Express account for some time until it was apparently poised to
fail to “make payroll” this past fall, until it ultimately was
apparently able to do so. Upon information and belief, Hygea
owes approximately $10 million to American Express. 9 49

9 57

Given Hygea's apparent troubles, Hygea hired an outside
consultant, FTI, to review its financial performance. FTI has met
with constant “roadblocks,” as Moffly and Iglesias have refused
to share information. Nonetheless, FTT has concluded that
certain financial information provided by Hygea's management
to its shareholders was “fabricated”; determined that Hygea's
performance was negatively impacted by severe operational
deficiencies; and was told by Iglesias that Iglesias had “cooked
the books” to avoid problems with a previous lender. 9 50

99 58, 59, 60, 61, 62,

& 75
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Corresponding

Substantive Receivership Complaint Allegation Amendfad
Complaint
Paragraph(s)
Based on the recent representations of Hygea representatives,
Plaintiffs have since learned that the payroll payments have
again ceased, including payments owed to physicians and some 99 29 & 57
management-level and other administrative staff. Further,
Hygea has failed to pay payroll taxes and is delinquent in
payments to one or more large lenders. § 52
These financial conditions suggest that the company is at or near
the point of insolvency, which is consistent with what Plaintiffs 919 29, 30, & 57

have been able to learn about Hygea's finances. 953

The coming days and weeks are pivotal to Hygea's survival.
Healthcare companies such as Hygea typically receive
substantial public insurance reimbursements from the

government (i.e., for Medicare/Medicaid.). These payments come
twice a year - the first of which is traditionally early in the

calendar year- and are existentially significant for the company.
If these funds or other income are mismanaged or, worse,

improperly divelied by Moffly or Iglesias, then then Hygea will
continue to be unable to make payroll. If it fails to pay its

physicians, they will abandon their Hygea-owned practices and

Hygea will entirely collapse. 9 54

19 61, 65, 67, 73, &
75

Moreover, Hygea has periodically, and again recently,
represented to shareholders that one or more "white knight"
investors would provide an influx of capital to assist the
company . Of course, this has never come to fruition. Moreover,
even if true, such an influx of cash would further heighten the
need for a receiver to oversee any such transaction, given Hygea,
management's demonstrated inability to properly manage its
finances. q 56

99 73, 74, & 75
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CLAUDIO ARELLANO vs HYGEA HOLDINGS CORP

Job 6740

TRANSCRIPT, VOL 1 05/14/2018 2.5
Page 2 Page 4
2 THE MLLER LAW FlAEll\D/lEAséNCES: 1 P-R-O-C-E-E-D-I-N-G-5
s By: m gn csit gphsfr D. Kaye 2 --000--
M Wi am Kal | as _ 3 THE COURT: Good morning. Please be seated.
 ohberer M ohT e Chgaey Stte 800 4 18 OC 71, Arellano v. Hygea. This is the time set for
5  248.841.2200 5 trial.
cdk@n | | erl awpc. com .
6 a’t:\(/@?} : I elrl awpc. com 6 Counsel, I'm going to have you start from the
r . m H
7 A;ereg\l'l\lipflgcgn behal f of the Plaintiffs 7 left and state your appearances and who you have with
8 CB);,*:KLA,'\\‘AD, RO att s 8 you, if they're parties, from the left. My left.
9 38955 Hills Tech Dri . ;
o ng't on H |Cs, M ori gan 48331 9 . _MR. VELLIS: Clark Vellis on behalf of
10 548:[{53%)3%82 » 10 plaintiffs, Your Honor.
watts akl an awgr oup. com . .
11 Appear i ng ﬁ beﬁalf of the Plaintiffs 11 MR. VIAR: David Viar on behalf of
12 HOLLEY DRI GGS WALCH FI NE WRAY PUZEY THOVPSON s
By: M. dark V. Vellis 12 plalntlffs.
13 800 S. Meadows Parkway, Suite 800 . i
Pono. Nevada. 59521 Yy, Sul 13 MR. KAYE: Yo.urlHonor, Chrlst.opher Kaye
14 775i Isfslgmod N 14 presenting for the plaintiffs, representing NSHYG, LLC.
15 evertt SAp;e)\égr ?ngr?ncggnhan of the Plaintiffs 15 We have with us Chris Fowler, who is the agent
1 N ke £ Bwi ng 16 representative of NSHYG, LLC, as well as Kevin Watts,
17 Ms. Maria A Gall — Wi i ili i
1980 Festiv;: apl aza Drive, Suite 900 17 who th_e.Court with whom thg Court is f_amlllar with,
18 %33 nga%ogjevada 89135 18 and William Kalas from our office, who will not be
19  ewingk@al | ar dspahr . com 19 arguing or presenting but is here to provide
I | m@al | ar dspahr . :
20 oa Agpegi ﬁgaoa ggg‘al f of the Defendant 20 assistance.
21 KAEMPFER CROMELL 21 We will also have Paige Szymanski in the same
By: M. Severin A Carlson . ) i )
22 Ms. Tara Zinmerman 22 capacity, although all she is engaged in preparation
50 West Liberty Street, Suite 700 .. . .
23 Reno, Nevada 89501 23 and some of the logistics right now, but she will be
775. 852. 3900 [P
24 scar| son@cnvl aw. com 24 joining us.
tzi @ | A
25 “ mrApnggaricz\g; g\rl1v (t:)ghmal f of the Defendant 25 Thank you, Your Honor.
Page 3 Page 5
1 I NDEX 1 THE COURT: Thank you.
5 CPEN :;? MJ Lg}rgs PASE 2 MS. GALL: Good morning, Your Honor. Maria
4 By Ms. Gall 40 3 Gall from Ballard Spahr representing Hygea Holdings
5 4 Corp. and the individual defendants. | have with me my
6  WTNESS: Christopher Fow er _
7 EXAM NATI ON PAGE 5 co-counsel, Mr. Carlson, from Kaempfer Crowell.
8 Direct By: M. Viar 53 6 | have my colleague, Kyle Ewing, from Ballard
Gross By: M. Gall 115 7 Spahr; my co-counsel, Tara Zimmerman, from Kaempfer
9 Redirect By: M. Viar 129 8 Crowell. And then also | have Mr. Keith Collins -- I'm
Recross By: M. Gall 139 . . . T
10 9 sorry, Dr. Keith Collins, who is one of the individual
11  WTNESS: Dan MIler (via video) 144 10 defendants, but also the client representative for
12 WTNESS: Norman Gaylis (via video) 196 11 Hygea Holdings Corp. | also have with me Mr. Manuel
14 12 Iglesias, the former CEO of Hygea, who's also one of
15  EXH BI TS RECEI VED PAGE 13 the individual defendants.
16 Exhibit 2 73 14 THE COURT: Allright. Thank you. So | had
Exhi bit 19 89 . . .
17 Exhibit 20 89 15 placed on your tables the written rulings on -- | think
Exhi bit 41 98 16 those are all the pending motions. Am | correct on
18 32' E't 52 18;‘ 17 that, nothing else is left outstanding?
1bit . H '
19  Exhibit 36 112 18 MS. GALL: | believe that's correct,
Exhibit 82 128 19 Your Honor.
20  Exhibit 193 128 20 MR. KAYE: | believe that's correct as well,
Exhibit 7 141
21 Exhibit 39 192 21 Your Honor. _ _
Exhibit 38 194 22 THE COURT: All right. And | think as we had
22 Exhibit 122 195 23 discussed the last time that | spoke with you, 11 and a
5431 24 half hours each?
25 25 MS. GALL: That is our understanding,
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CLAUDIO ARELLANO vs HYGEA HOLDINGS CORP

Job 6740
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Page 6 Page 8

1 Your Honor. 1 by the order.

2 MR. KAYE: That's our understanding as well, 2 MS. GALL: And, Your Honor, we would -- we

3 Your Honor. 3 would like to argue that for those documents, we would

4 THE COURT: Allright. So the law clerk, 4 like to at least be able to make an argument to the

5 Ms. Hellman, will be keeping track of the time. 5 Court why good cause is necessary for their

6 Mr. Kaye, are you ready to proceed? 6 admissibility.

7 MR. KAYE: Your Honor, | am. There were a 7 THE COURT: ['ll allow you to do that.

8 few preliminary evidentiary issues -- 8 MS. GALL: Thank you, Your Honor.

9 THE COURT: All right. 9 MR. KAYE: Your Honor, the other evidentiary

10 MR. KAYE: -- that we were inclined, | think 10 issue that | think remains outstanding is the question

11 both, to present to the Court at the outset. And | 11 of certain documents, particularly business-related

12 would characterize them that, first of all, in the -- 12 emails and the general issue as to their admissibility.

13 in the motion for contempt, there is an indication that 13 Now, of course, we can -- well, | would say

14 materials -- financial materials created by Hygea or 14 that we've agreed on the authenticity of documents. We

15 further financial materials created by Hygea will not 15 can, of course, argue on a document-by-document basis

16 be admitted into evidence. 16 as to -- as to whether or not they constitute hearsay

17 Your Honor, we are -- we are prepared to 17 and, if so, whether or not they fall within the hearsay

18 ourselves present the sell side due diligence report 18 exception.

19 and unaudited draft quality of earnings report that | 19 What | think there may be an inclination to

20 believe was provided on April 30th. 20 do is because these are objections that are going to be

21 So we would -- we would -- it wasn't entirely 21 coming from the defense, to have sort of a standing

22 clear to me where those fell within the order, but we 22 objection to preserve that objection.

23 are prepared to allow those to come in and use those 23 And we might make some brief arguments about

24 ourselves. 24 them right now so that there's a record for that, but

25 THE COURT: Ms. Gall? 25 then we proceed to examine witnesses and -- and submit
Page 7 Page 9

1 MS. GALL: Your Honor, clearly | don't have 1 documents, and then the Court can -- you know, can

2 an objection to those being used. | did want to seek 2 comprehensively or on a case-by-case basis make a

3 one clarification with respect to your order on the 3 determination without us having to stop and sort of

4 motion to strike, that we had represented that we would 4 stop the presentation to make that argument every time.

5 not be introducing the bank statements or the financial 5 THE COURT: Are these the only emails you're

6 documents that were subject to the motion to strike. 6 trying to offer, or are both sides going to be trying

7 There are other financial documents that we 7 to offer emails?

8 did produce on April 23rd that we will seek to 8 MS. GALL: I think, Your Honor, we may

9 introduce, of course, subject to any objections on 9 attempt to offer emails. But as the defense, it will,

10 their admissibility. And | just wanted to make sure 10 of course, depend on for the plaintiffs' presentation

11 Your Honor -- Your Honor's order did not encompass 11 what they present on direct and what we will need to

12 those financial documents. 12 use on cross, especially in this case where we haven't

13 THE COURT: Were those included in what they 13 had full discovery.

14 had moved to strike? 14 And then, of course, our defense is always

15 MS. GALL: | do not believe the ones we 15 forming in a case such as this where we haven't had

16 produced on April 23rd were included in counsel's 16 full discovery and haven't gone through the full course

17 motion to strike. 17 of the case.

18 MR. KAYE: Conceptually, the motion to strike 18 THE COURT: I'm -- if you want to make some

19 was the things that have not been produced. 19 preliminary arguments now, that's fine.

20 THE COURT: Okay. 20 MR. KAYE: Your Honor, I'd be happy to do

21 MR. KAYE: The one caveat that | would add to 21 that. I don't know if Ms. Gall and counsel would

22 what | said earlier is that, of course, we would 22 prepare -- would prefer to proceed herself, as they are

23 continue to argue that any forthcoming or any future or 23 presumptively going to be her objections.

24 additional documents created by Hygea are -- financial 24 MS. GALL: Correct, Your Honor. So for many

25 documents created by Hygea are preemptively prohibited 25 of the emails, and | do not know specifically the ones
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Page 10 Page 12

1 that plaintiffs may seek to introduce, but at least the 1 records.

2 ones that were presented on the joint exhibit list to 2 These are all emails that people are

3 this Court are from in many instances witnesses who 3 preparing or presenting or memorandums or associate

4 are -- rather, | should say authors who will not be 4 sorts of documents, meeting minutes, etc., that are

5 witnesses in this matter. 5 prepared within the course of business. And they're

6 The emails themselves, of course, as a 6 prepared in the course of business and received in the

7 writing constitute hearsay. | do not believe that they 7 course of business.

8 fall within the business records exception, 8 | would also add that even if any of them

9 particularly if you don't have a witness here to be 9 fall just outside the definition of a business record,

10 able to lay the foundation that -- that the email was 10 they certainly fall within the NRS 51.075 that suggests

11 conducted in the regular course of business. 11 that the hearsay exceptions, such as the business

12 And in addition, that the creation of the -- 12 record exception, are illustrative and not exhaustive.

13 that particular email itself was within the author's 13 And that if the circumstances indicate that

14 duty in the conduct of its business. And I think you 14 the -- that the matter is trustworthy, then it should

15 need at least those -- that testimony to lay the 15 be taken -- can be taken into consideration by the

16 foundation so that the -- that the Court can test the 16 Court.

17 trustworthiness of the email to bring it in under the 17 | would suggest that that's particularly

18 business records exception of the hearsay exception 18 salient in a case like this, which is a bench trial,

19 rule. 19 and the Court can make the appropriate estimation of

20 In addition, certain of the emails contain 20 the weight to which any sort of evidence may be

21 double hearsay, where the author is actually speaking 21 afforded.

22 to something that someone else said. And for that, | 22 Beyond that, many of the emails and many of

23 haven't heard from plaintiffs' counsel what the hearsay 23 the documents that | think counsel is referring to that

24 exception to the hearsay within hearsay might be for 24 are not coming from Hygea and that are not -- or are

25 certain of the emails. 25 not being prepared by NSHYG's representatives are
Page 11 Page 13

1 And so, Your Honor, as a standing objection, 1 documents that come from Hygea's lender, Bridging

2 we would argue that if there hasn't been the proper 2 Finance, who we'll hear about throughout the trial.

3 foundation laid for those emails, and if we don't have 3 Now, these have a special indication of

4 an opportunity to cross the witness -- rather, | say 4 trustworthiness as well because in these -- these

5 "witness," but the author of the emails in court, then 5 documents are statements of people who are either with

6 | would ask that they be excluded under the hearsay 6 or affiliated with Bridging Finance, which has already

7 rule if offered -- if offered for the purpose of 7 provided a declaration in this case in support of the

8 asserting the truth of the matter therein. 8 defendants' response to the petition for the

9 MR. KAYE: Your Honor, a few brief responses. 9 appointment of a receiver, and who's listed on their

10 First of all, many of these emails are, in fact, 10 witness list.

11 written by either employees or agents or consultants of 11 And beyond that, why would the lender be

12 Hygea itself, and in many cases by individuals who are 12 making stuff up about the -- about its borrowing?

13 themselves individual defendants. So it's a party 13 Beyond that, many of the -- Bridging is a Canadian

14 statement, offered party admission against interest 14 entity, so that creates special problems in terms of

15 that simply falls outside the hearsay rule. 15 securing testimony because it's -- it's not just

16 Second of all, many of the documents -- | 16 outside this Court's subpoena power vis-a-vis the other

17 think that this we'll see in context, but many of the 17 49 states in the United States, it's a foreign country

18 documents contain information or assertions that we are 18 with its own unique subpoena process.

19 now offering for the truth of the matter asserted 19 So for all those reasons, and paramount being

20 because, frankly, we don't think the matter asserted 20 that I think we just ought to -- ought to sort of lay

21 thereinis true. 21 all of our cards on the table and get the facts out, we

22 So many, many of these simply aren't hearsay 22 think that those documents should come in.

23 to begin with. For the ones that may fall within the 23 THE COURT: | don't see how | can address it

24 definition of hearsay, we think that they 24 except on a -- | mean, | have an overall picture, but |

N
&)

comprehensively fall within the exception for business

N
a1

think it's going to be a case-by-case basis.
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Page 14 Page 16

1 MS. GALL: | agree, Your Honor. | think we 1 need to make, | need to make an oral motion for

2 are simply seeking guidance from the Court in each 2 preservation of the record. I'd like to make a

3 instance whether the Court prefers us to make a 3 Rule 41(b) motion for dismissal based on -- | do not

4 standing objection or whether in each instance the 4 see in the courtroom at this time the law firm Albright

5 Court prefers, for instance, myself or Mr. Kaye, 5 Stoddard, which acts as, | believe, counsel for 13 of

6 depending on the situation, to make the objection, the 6 the 14 plaintiffs, and which also for purposes of

7 argument, and then have the Court rule at that time. 7 Supreme Court Rule 42 is the attorney of record for

8 THE COURT: | think the objection has to be 8 out-of-state counsel in this matter.

9 made at the time. 9 | will say | do read Supreme Court Rule 42 is

10 MS. GALL: Understood, Your Honor. 10 applicable that that is subject to order of the Court,

11 MR. KAYE: Thank you, Your Honor. 11 so | do understand that the Court could order that

12 MS. GALL: Your Honor, may we address a 12 Albright Stoddard need not be present.

13 couple more preliminary matters that counsel and | 13 However, |, of course, defer to Your Honor on

14 conferred on yesterday? 14 that. And also | think we do need a representation as

15 THE COURT: Go ahead. 15 far as with respect to the 13 other plaintiffs, those

16 MS. GALL: And then | have one separate I'd 16 plaintiffs other than NSHYG, LLC, if lead trial counsel

17 like to present to the Court for the record. 17 is representing them in this trial.

18 THE COURT: Before you do, we can move that 18 MR. KAYE: Your Honor, as I've indicated, |

19 table so that you can sit closer to be able to confer 19 represent NSHYG, LLC. This is a joint prosecution of

20 if you want. 20 this matter, and I'm presenting on behalf of all the

21 MS. ZIMMERMAN: Okay. 21 plaintiffs.

22 THE COURT: Go ahead. 22 Mr. Vellis is counsel for all of the

23 MS. GALL: Your Honor, as you know, there's a 23 plaintiffs and is -- is local counsel for all the

24 protective order in this case. Many of the documents 24 plaintiffs but represents each of the plaintiffs. |

25 were marked confidential or attorneys' eyes only. As 25 will let him address the issue raised regarding his --
Page 15 Page 17

1 we've accelerated towards the trial of this matter, 1 his status here vis-a-vis Albright Stoddard.

2 we've had to consider how we're going to handle those 2 MR. VELLIS: Yeah, Your Honor. We do

3 documents. 3 represent all of them as local counsel. ltis a joint

4 Of course, | want Mr. Kaye to weigh in, but | 4 presentation exactly as Mr. Kaye said. Mr. Albright's

5 think we came to an accord, subject to this Court's 5 daughter, | don't believe, is going to appear at any

6 approval, that during the course of the trial, we will 6 pointintime, but | don't think that -- | don't

7 use unredacted versions of those documents, and then 7 exactly know what the conflict is that they're talking

8 following the trial, before the exhibits are admitted 8 about.

9 into the public record, we would redact those documents 9 MS. GALL: If | can clarify, Your Honor.

10 as to portions that were not testified about. 10 It's simply that under Rule 42, when out-of-state

11 | would invite Mr. Kaye to correct me if I've 11 counsel is admitted, the attorney of record, which is

12 misrepresented our discussion in any way. 12 the attorney that submits the pro hac motion, which

13 MR. KAYE: | don't think that's a 13 here was Albright Stoddard, must be present at all

14 misrepresentation at all. But the one issue is, 14 hearings in the trial of the matter unless the court

15 perhaps, | don't know that we would need to redact 15 orders otherwise. We're merely preserving our

16 everything that hasn't been testified about, simply the 16 objection and moving under 41(b) for violation of the

17 sensitive matters -- 17 rule, unless the Court orders otherwise.

18 MS. GALL: Agreed. 18 MR. KAYE: And we would ask for relief in

19 MR. KAYE: -- that have not been testified 19 this instance from -- from the operation of the rule.

20 about. 20 It's not an issue that I've looked at closely in the --

21 THE COURT: Okay. 21 interms of preparing argument on it. Once again,

22 MS. GALL: Would that be acceptable to the 22 Mr. Vellis represents -- represents all of the

23 Court, Your Honor? 23 plaintiffs here and is ably able to fulfill that role.

24 THE COURT: Yes. 24 MR. VELLIS: Your Honor, | believe that the

25 MS. GALL: And then one other matter that | 25 pro hac cap in this case was in Las Vegas, so that's
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Page 18 Page 20
1 why it happened, and then they transferred up here. 1 present a brief PowerPoint presentation by way of
2 When they transferred up here, they got local counsel 2 opening argument.
3 up here. 3 THE COURT: Okay.
4 | don't know what the purpose would be to go 4 MR. KAYE: And I'm just seeing if there's a
5 back and then redo that. | mean, we're -- we're Nevada 5 way for me to see the screen while | talk.
6 counsel. I've been Nevada counsel for 20-some-odd 6 THE COURT: We can turn the screen on the
7 years. 7 cartaround. Are you not able to see -- because this
8 So | don't think there's any violation here 8 screen up here will show it.
9 that's -- that needs any kind of Court intervention at 9 MR. KAYE: Oh, it will show it? Okay. Then
10 all, quite frankly. I think it's simply -- it was done 10 that's --
11 because of the purpose of the case being in Las Vegas, 11 COURT CLERK: I can't lock that. It's not
12 getting transferred and transferred very quickly, and 12 working. I'm recording but I'm not --
13 the case taking off very quickly. I'm here 13 MR. KAYE: Your Honor, if | can do this, I'm
14 representing all the plaintiffs. 14 going to be just fine.
15 THE COURT: It's your motion, so you get the 15 THE COURT: All right.
16 last word. 16 MR. KAYE: | don't think anyone --
17 MS. GALL: Thank you, Your Honor. We 17 THE COURT: Is it going to show on mine?
18 simply -- Holly Driggs was involved as local counsel 18 COURT CLERK: No.
19 on--in Las Vegas as well. They, however, are not the 19 MR. KAYE: It might lose some of its
20 attorney of record for Rule 42. We, of course, defer 20 effectiveness that way. | can show you this.
21 to Your Honor's ruling on the matter. Thank you, 21 THE COURT: | can see that.
22 Your Honor. 22 MR. KAYE: Yeah.
23 THE COURT: I'm going to allow -- I'm going 23 THE COURT: But now you're not going to be
24 to deny the motion. We'll proceed without them. 24 able to see it. We just had a bunch of work done on
25 Because they are the ones that submitted the motion, if 25 this last week.
Page 19 Page 21
1 there's violation of the rules in that, they're the 1 MR. KAYE: | had heard that, Your Honor.
2 ones locally that are on the hook. So if they choose 2 THE COURT: It's a continuing headache.
3 not to be here, I'm going to allow that. 3 MR. VELLIS: Your Honor, if | could, if we
4 MS. GALL: Thank you, Your Honor. 4 use --
5 THE COURT: Anything else preliminarily? 5 THE COURT: Just a second.
6 MS. GALL: No, Your Honor. 6 COURT CLERK: They're still in the process
7 THE COURT: All right. 7 of --
8 MR. KAYE: | do have one other thing, and 8 (A discussion was had off the record.)
9 thatis we actually forgot to talk about this 9 THE COURT: Well, | apologize for that.
10 vyesterday, but one of the plaintiffs | believe is 10 MR. VELLIS: May | ask a question,
11 misspelled in some of the papers. That is Crown 11 Your Honor?
12 Equities, LLC is spelled with a possessive apostrophe 12 THE COURT: Go ahead.
13 S. And it should actually be Crown Equities, I-E-S. 13 MR. VELLIS: If we use the ELMO, is that
14 MS. GALL: | believe that's correct, 14 going to show up? That's not going to work either,
15 Your Honor. We will take counsel's representation that 15 neither one of them?
16 thatis intended to be the true plaintiff in this 16 COURT CLERK: It's not. I'm trying to look
17 matter. 17 to see if there's something going on, but it's not
18 MR. KAYE: That's probably the easy part. 18 working.
19 THE COURT: All right. 19 THE COURT: We just discovered that this
20 MR. KAYE: Your Honor, if | can approach the 20 morning? Is Traci here?
21 podium here? 21 COURT CLERK: I'll find out. Yes, Traciis
22 THE COURT: Please be cautious of these rugs 22 here.
23 and cords everyone. 23 THE COURT: | can see -- | can read the size
24 MR. KAYE: And | would -- is there a way to 24 of print that is on there currently. If it gets
25 get the presentation so | can see? I'm inclined to 25 smaller than that --
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1 MR. KAYE: It's -- unfortunately, that's as 1 threaten the very survival of the corporation.
2 big as it gets. 2 I want to talk about some of the legal
3 MR. VELLIS: Here's, Your Honor, what I'm 3 criteria here. These are in the context of NRS 78.650.
4 suggesting. If Mr. Kaye can see this, we have copies, 4 I've turned to the next slide. | know we're sort of
5 one to give to defense counsel, one to give to you so 5 dealing with some technological mishap here.
6 that you can see that while Mr. Kaye looks at the 6 I think that whether or not the Court
7 screen, if that's acceptable? 7 ultimately acts pursuant to this statute or pursuant to
8 THE COURT: That's fine with me. 8 the Court's general authority over corporations as
9 MR. KAYE: May | approach, Your Honor? 9 creatures of the state and general authority to appoint
10 THE COURT: Yes. She's going to check with 10 areceiver, these are very illuminating.
11 our IT person to see about getting this fixed before 11 And they're illuminating in another respect
12 long. Go ahead. 12 as well. We just have to show that one of the criteria
13 MR. KAYE: Thank you, Your Honor. 13 has been met. We think we'll show that multiple
14 OPENING ARGUMENT 14 criteria have been met, and that we've met them in a
15 MR. KAYE: Your Honor, we approach the Court 15 way that reinforce one another and illustrate the risk
16 this morning respectfully on behalf of all of the 16 to the corporation.
17 shareholders, and truly all the stakeholders of Hygea 17 First of all, Hygea's leadership has been
18 Holdings Corporation in an effort to save the company. 18 guilty of misfeasance, malfeasance, or nonfeasance.
19 Your Honor, this is a corporation that could 19 The one thing that's interesting there is we don't need
20 and should be making money and being successful. 20 to show any misfeasance. We don't need to show
21 Unfortunately, its current leadership is either unable 21 out-and-out misconduct.
22 or unwilling to do what's necessary to have the proper 22 It's enough that the corporation's leadership
23 operational capacity, the proper management and 23 has been negligent or has failed to act. | think we'll
24 accounting of funds in order to make the corporation 24 conclude that the corporation's leadership has failed
25 succeed. 25 to act. But there are indicia of misfeasance.
Page 23 Page 25
1 If the status quo continues, we believe that 1 One of the witnesses we'll hear from is a
2 what we're going to hear this week is going to show 2 uniquely positioned gentleman named Dan Miller. He had
3 that the corporation cannot survive, but that it's not 3 worked for NSHYG's agent and representative, RIN.
4 too late. And so we ask the Court to appoint a 4 NS5HYG, as the Court is aware, is the plaintiff
5 receiver, not a liquidating receiver, but a receiver to 5 petitioner here with the largest share of stock from
6 get the corporation back on its feet and allow it to be 6 amongst the plaintiff petitioners.
7 the success that it could and should be. 7 After NSHYG invested, he went to work as an
8 Your Honor, first of all, | think before we 8 executive at Hygea, so he saw both sides of things. He
9 talk about the standards and the criteria for 9 saw what Hygea's management said to investors before
10 appointment of a receiver, it's probably helpful to 10 they bought, and he saw what was actually going on
11 talk a little bit about what Hygea is and what it does. 11 behind closed doors at the corporation. And he saw the
12 And | know that this is something that's been set forth 12 difference between those two things. So we'll hear
13 in the papers, and | don't think this is a very 13 from him.
14 controversial part of the case. 14 One of the other people that we'll hear from
15 Hygea effectively buys up medical practices, 15 is a consultant -- I'm turning to the next slide
16 doctors' offices throughout Florida and the 16 here -- named Tim Dragelin, who Hygea hired to come in
17 southeastern United States. Its fundamental value 17 and try to make some sense of what was going on with
18 proposition is, Doctors, you concentrate on what you do 18 the corporation's books.
19 best - taking care of patients. We'll concentrate on 19 And here's what Mr. Dragelin found. After he
20 what we're supposed to do, which is manage and account 20 looked at the books in 2017, significantly lower
21 for the business side of things and the financial side 21 revenue recognition than the company has previously
22 of things. 22 portrayed, for example, to investors such as NSHYG, the
23 Unfortunately, it's just that. What's 23 company having significant lowered EBITDA than
24 supposed to be the core competency of the corporation 24 previously indicated, earnings before interest, taxes,
25 is where the problems have been pervasive, chronic, and 25 depreciation, amortization.
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1 The company with allegedly $60 million in 1 and is incurring payroll tax liabilities for 2018. Not

2 EBITDA should be better than break even on a cash 2 only were they not paying their primary lender, this

3 basis. That's just common sense. If you're making 3 shows they weren't paying their taxes.

4 $60 million a year, you're not living paycheck to 4 They also admit again from the same

5 paycheck. 5 declaration that leadership was not paying its top

6 The corporation has willfully violated its 6 executives, including Mr. Miller, again, who we'll hear

7 charter. Well, here we do have indicia that the 7 from.

8 corporation has -- corporation's leadership has 8 And we're also going to hear from Dr. Norman

9 violated its bylaws, one of the other governing 9 Gaylis, who is also somewhat uniquely situated within

10 documents. 10 Hygea because he's both a prominent practitioner within

11 The bylaws provide for access to corporate 11 the Hygea network of doctors, and also was the chief

12 records. Any stockholder shall have the right to 12 medical officer for Hygea.

13 inspect the corporation's stock ledger -- we're going 13 And this is an email that he received from a

14 to hear about the stock ledger -- a list of 14 fellow doctor -- from a fellow participant in the Hygea

15 stockholders, and other books and records. 15 network that purports that the most disturbing issue

16 One of the problems that has plagued Hygea 16 was when two of the employees in the office had their

17 and that we'll talk about is inability to get even 17 recent checks bounce, bounced paychecks. That's what

18 basic rudimentary information and transparency about 18 that email indicated was the most disturbing thing.

19 the corporation. 19 But the Court may find that there's other

20 The corporation is insolvent or, although not 20 things that are even more disturbing that Dr. Gaylis

21 insolvent, is for any cause not able to pay its debts 21 can talk about, because Dr. Gaylis had the very

22 or other obligations as they mature. Now, that second 22 troubling experience of having Hygea fail to pay for

23 part there is important because it helps us to avoid 23 the medication that he was providing to his -- to his

24 having to get into a very technical discussion of 24 patients, such that he had to cancel patient care.

25 solvency, technically insolvent, and what is the 25 The corporation is unable to conduct the
Page 27 Page 29

1 criteria, definition for that. Because there is 1 business or conserve its assets by reasons of the

2 pervasive evidence that the corporation failed to pay 2 neglect -- the act, neglect, or refusal to function of

3 hills. 3 any of the directors or trustees, or the assets of the

4 September 15, 2017, Bridging Finance, this is 4 corporation are in danger of waste, sacrifice, or loss

5 the primary lender for the corporation, we'll hear some 5 through attachment, foreclosure, litigation or

6 numbers about how much Hygea owes them, very roughly 6 otherwise.

7 speaking. 7 Once again, it's a network of medical

8 And there's a little give in the numbers 8 practitioners. If they aren't getting paid or if

9 because there's a -- the numbers seem to change 9 they're not having their medicine paid for, if their

10 sometimes, and also because it's a Canadian -- Canadian 10 employees are not getting paid, there is a prima facia

11 lender, so you have exchange rate, but about in the 11 risk that they walk away. And that poses an

12 $60 million range. 12 existential risk to the corporation. If the status quo

13 Payments have not been made in July of 2017 13 continues, it can simply unravel. And that's what we

14 and August of 2017. To put that in personal terms or 14 seek to prevent.

15 family's terms, they were missing mortgage payments to 15 The corporation is not about to resume its

16 their primary lender here. 16 business with safety to the public. Safety to the

17 Moreover, Hygea's top executives have 17 public is significant here. We already talked about

18 admitted to very significant mispayments. This is from 18 how Dr. Gaylis will testify to having to cancel patient

19 adeclaration that Mr. Iglesias, Manuel Iglesias, the 19 care.

20 corporation's apparently former CEO, and we'll talk 20 How many patients are there? This is, again,

21 about his role in the corporation as well, but 21 from an executive declaration. Hygea currently manages

22 apparently former CEO made when he was CEO to the Court 22 over 100,000 members and patients. Over 100,000

23 at the outset of this case. 23 individuals whose medical care is at risk and at risk

24 Hygea has acknowledged that it continues to 24 of instability if the corporation unravels, as it will

25 owe back payroll taxes for the fourth quarter of 2017 25 if the Court does not act we believe will be the
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1 self-evident conclusion. 1 MR. KAYE: | very much appreciate that. My

2 So we have shown -- will show, excuse me, 2 apologies if it was distracting. | didn't want to -- |

3 mismanagement and misconduct, governing documents 3 didn't want to test how much give there was there.

4 violated, unpaid bills, approaching collapse, and 4 THE COURT: No, it's fine. I'm sorry to

5 public danger. We only need to show one of them. We 5 interrupt.

6 think it will be clear that multiple of these are met 6 MR. KAYE: No problem, Your Honor. |

7 and that the problems feed off of one another. 7 appreciate that. Very helpful, in fact.

8 One of the things that | think illustrates, 8 We have an email here September of 2017, and

9 and I think will illustrate as we discuss these this 9 this is from an individual affiliated with Bridging
10 week, the problems plaguing Hygea. Once again, its 10 Finance to Mr. Iglesias talking about some of these
11 core competency is supposed to be managing and 11 problems.

12 accounting for money. And yet despite having a 12 "The audit is painful because the company has

13 contract in October of 2016 that required it to provide 13 not paid any attention to operational efficiencies and

14 audited financials, its leadership was either unwilling 14 prioritizing maximizing revenues. The company has

15 or unable to provide those financials. 15 limited infrastructure, records, and process to make,

16 Contract with NSHYG, when N5HYG bought its 16 monitor, and manage money." That's supposed to be what
17 stock, we think will show they were required to provide 17 the company does for the network.

18 audited financials for 2014, 2015, and going forward. 18 Comparable companies to Hygea are making much
19 They're supposed to provide audited financials as time 19 more money. That's significant. The problem here

20 goeson. 20 isn't -- I don't think we're going to conclude that the

21 Here we begin after NSHYG has invested, 21 problem is the business model. The problem isn't the

22 January 27th, 2017. Mr. Iglesias indicates that the 22 concept. The problem is a leadership that is either

23 2014 and '15 audits should be completed within the next 23 unable or unwilling to do what needs to be done to

24 few weeks. Move ahead to June 28, 2017. Once again 24 allow the company to survive and thrive the way it

25 Mr. Iglesias, the audit should be complete no later 25 should.

Page 31 Page 33

1 than the end of July -- August 9th, 2017, draft 1 Now, we think that there is a very strong

2 coordinates. 2014 and '15 audits, once again, 2 prima facia case that we presented throughout this

3 Mr. Iglesias, Iglesias CEO, speaking, Should be 3 proceeding for the appointment of a receiver. | want

4 completed in the next three to four weeks. 4 to talk briefly about some of what we've heard

5 October 18th, 2017, '14 and '15, this is -- 5 throughout the case and some of what we expect to hear
6 this is from Mr. Moffly, the apparently former chief 6 from the defendants' response to that.

7 financial officer of the corporation, '14 and '15 are 7 One of them is the argument about stock

8 very close in at least draft form. 8 ownership, the argument that the plaintiff petitioners

9 And then when the executives come to Court in 9 do not own enough shares in the corporation to proceed
10 this action, February 20th, 2018, we have a declaration 10 under Chapter 78.

11 saying that what is now going to be an audited 2017 11 And here the key document is the Stock

12 quality of earnings report should be provided to a 12 Purchase Agreement that NSHYG signed because in that
13 prospective investor by mid-March. 13 document, Hygea warns and promises to NSHYG that it's
14 As the Court is well aware, the Court ordered 14 23 -- around here a little bit -- 23.5 million shares

15 defendants to provide this document by April 23rd, and 15 constitutes 8.57 percent of all the issued and

16 they did not. So despite a contract requiring the 16 outstanding common stock.

17 audited financials, despite frequent repeated promises 17 Moreover, under the same agreement, NSHYG has
18 that they were forthcoming, despite a court order, all 18 notice and antidilution rights, such that if any new

19 we have is an incomplete, unaudited draft document. 19 shares are issued, such as to drive down Hygea's share
20 This is an email -- 20 ownership, Hygea has the right to -- excuse me -- such
21 THE COURT: I'm going to interrupt you for 21 as to drive down N5HYG's share ownership in Hygea,

22 just a moment. That screen will tilt, won't it? So he 22 N5HYG has the right to notice of that, and has the

23 doesn't have to -- there. 23 right to continue to buy to stay at par.

24 MR. KAYE: Thank you. 24 That's conclusive, and we believe that that

25 THE COURT: Much better. 25 estops Hygea's leadership from arguing that these
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1 numbers don't say exactly what they say they do. And 1 produce the HMO contracts that it said had these

2 when you add up the number of shares from all of the 2 termination provisions that put the corporation at risk

3 petitioning plaintiffs, you've got a total of 3 in the event of a receivership.

4 29.35 million shares. 4 In fact, pervasively, these contracts say

5 We know from the Stock Purchase Agreement 5 that the HMO can terminate without cause. Here's one,

6 what the 23.5 percent is. That's 8.57 percent of the 6 termination without cause, "A plan may terminate the

7 outstanding shares. That works out to 27,438,381 7 agreement without cause with 120 days notice.

8 shares, and 29,350,700 shares that the plaintiff 8 Termination without cause, 90 days notice." Here's

9 petitioners owned in aggregate is 10.7 percent of that 9 another one, "Termination for any -- at any time for

10 figure. 10 business reasons on 90 days notice. Can be terminated

11 Now, we suspect that what we're going to hear 11 during the Medicare open enrollment period.

12 and what we've heard thus far in the papers is that 12 Termination without cause on 120 days prior written

13 despite what's in the contract, Hygea has improperly 13 notice. Either party may terminate this agreement

14 diluted NSHYG. Once again, we think that argument 14 without cause on 120 days notice."

15 doesn't get out of the starting gate because it 15 In other words, the concern that has been

16 violates the earlier warranties, representations, and 16 raised about termination of HMO contracts we don't

17 promises. 17 believe is salient because they're terminable anyways.

18 We also think that even if you're talking 18 We also think that the Court may hear, and | believe

19 about the evidence there, the evidence is unpersuasive 19 it's been suggested already this morning, that

20 because we'll hear that NSHYG's agent and 20 Mr. Iglesias is no longer the CEO of the corporation,

21 representative, RIN, was having a very difficult time 21 and that this constitutes something of significance.

22 getting a hold of a shareholder roster because the 22 Mr. Iglesias, however, remains a key and it may show

23 corporation couldn't get a handle on who its 23 the key individual at -- at Hygea.

24 shareholders were. 24 And, for example, this comes from the

25 And this is an email from August of 2017 from 25 Unaudited Draft and Incomplete Quality of Earnings
Page 35 Page 37

1 aHygea executive named Sergey Savchenko to the NSHYG 1 Report that has recently been provided. And this is

2 representative saying, "In my opinion, the shareholder 2 the corporate organizational chart that is represented

3 register is not complete.” 3 therein. And that's a lot of individuals on this

4 We don't think that the Court is going to 4 chart.

5 have to struggle with whether or not to trust Hygea's 5 And let's try to take a look at who is the

6 shareholder roster because Hygea's own executives 6 very top individual on the chart. Who's that person,

7 didn't trust Hygea's shareholder roster. 7 the individual who's at the very top? Zooming in, it

8 We also think that we may hear and we've 8 is Manuel Iglesias. He is now the co-chair of the

9 heard already that there are HMO contracts that provide 9 board. Hygea did not get rid of him. Hygea gave him a

10 that if a receiver is appointed, then the HMOs can 10 promotion.

11 cancel the contracts, can terminate them. That would 11 We also think that defendants may suggest

12 be a big problem for Hygea. 12 that for all the problems that Hygea has had, things

13 We think that's not a very salient concern 13 are okay because they can always borrow more money from

14 for several reasons. One of them is that the kind of 14 Bridging Finance. Your Honor, any more debt from

15 contracts that -- the kind of receivership that we 15 Bridging Finance is putting off the inevitable, digging

16 think that's geared towards is something on the order 16 the hole deeper, and making things worse.

17 of liquidating receiver, which isn't just not what we 17 Once again, that's not something that anyone

18 want, but is what we're trying to avoid and the 18 needs to rely on me saying because last August, before

19 opposite of what we want. 19 even all the more recent distress and all the recent --

20 Also don't know that it's going to be clear 20 even before that letter that we looked at earlier about

21 from an evidentiary perspective whether those contracts 21 the non-payment, the last August, what did Bridging

22 have actually brought Hygea in as a party as opposed to 22 Finance have to say about how sustainable their debt

23 the -- opposed to the constituent practices. 23 was?

24 But what | think is very interesting is that 24 Ms. Sharpe, this is at the board meeting,

25 Hygea was asked to provide and produce and ordered to 25 Ms. Sharpe from Bridging added that the company should
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1 be focused on getting her loan refinanced to a more 1 The other is that somebody takes some action
2 favorable rate. 2 that leads to the appointment of a liquidating sort of
3 We've already heard testimony from Mr. Miller 3 receiver. And we believe that there is a third option
4 in his deposition that he believes it's a double digit 4 that can save the company, stabilize the company, and
5 interest rate right now, and we think that evidence 5 putit on the path to success, and that is for the
6 will show that that's very accurate. 6 Court to appoint a receiver to get the company up on
7 The loan is too expensive for Hygea to 7 its feet as we request of the Court here.
8 retain. So even before the present crisis reached a 8 Thank you, Your Honor.
9 critical mass, Bridging Finance was already saying, You 9 THE COURT: Thank you. Ms. Gall?
10 can't survive with our loan. And it is not a 10 MS. GALL: Thank you, Your Honor. Before |
11 sustainable fix at this point by any stretch. 11 proceed, | take the PowerPoint to have been used as a
12 We also think that you may hear from the 12 demonstrative, but it would not be entered into
13 defendants that the audits maybe aren't that big of a 13 evidence given the emails and our earlier conversation
14 deal; that even though the corporation is supposed to 14 regarding the hearsay objections? Is that our
15 be doing the business of managing and accounting for 15 understanding, that it's merely a demonstrative?
16 money, its inability to secure audited financial 16 MR. KAYE: Your Honor, | would always treat
17 statements isn't that important. 17 something like that as a demonstrative.
18 We don't think that holds water on its face, 18 THE COURT: All right.
19 but we also think it's contradicted by what the 19 MS. GALL: Thank you.
20 defendants have indicated throughout the case. We'll 20 THE COURT: Please proceed.
21 go back to the August 2017 board minutes. These are, 21 OPENING ARGUMENT
22 again, the draft minutes. A representative from NSHYG 22 MS. GALL: Your Honor, thank you for hearing
23 stresses the urgency of finishing the audits, and the 23 this trial, including on an expedited basis. |
24 minutes indicate that all agreed that that will be the 24 represent the defendants in this action, which is the
25 basis for the corporation moving forward. 25 corporation Hygea Holdings Corp., and individual
Page 39 Page 41
1 Well, perhaps they were humoring NSHYG. Yet 1 defendants who are necessary parties to this action,
2 what does Ms. Sharpe from Bridging Finance say? The 2 given that they are the directors of the corporation.
3 single most important act, in her opinion, is to finish 3 | will not repeat what Mr. Kaye said about
4 the audits. Well, perhaps that's the stockholder and 4 the background of the corporation. | think we will
5 the lenders. Perhaps the defendants have a different 5 hear the CEO and former CEO testify to that at the
6 perspective. 6 trial of this matter. What | will talk about is why
7 Mr. McGowan, the co-chair of the board, 7 plaintiffs are bringing this application for
8 opines that the company can live or die on the audits. 8 receivership, which alleges mismanagement and
9 It's a life or death issue, and yet the board doesn't 9 insolvency.
10 take meaningful action. 10 Plaintiffs have the burden of proof here to
11 And we have to come to court to ask the Court 11 establish by a preponderance of the evidence that they
12 to provide the stability, the oversight, the proper 12 both have standing as 10 percent stockholders of Hygea
13 management, the proper operational controls, and the 13 to bring this action, but also that it is more likely
14 proper accounting for money that the corporation so 14 than not that a basis for a receivership exists, and no
15 desperately needs. 15 less drastic remedy, including legal remedies, would
16 THE COURT: What was the date of the meeting 16 achieve the objectives they seek in this receivership.
17 from these minutes? 17 The evidence, however, Your Honor, will
18 MR. KAYE: That's August of 2017, so | 18 demonstrate that plaintiffs do not have standing to
19 believe it's August 9th, Your Honor. 19 maintain this lawsuit because plaintiffs do not hold
20 THE COURT: Thank you. 20 10 percent of Hygea's issued and outstanding stock.
21 MR. KAYE: And we believe that what we will 21 Rather, as of today, plaintiffs hold at most
22 see and learn this week will leave the Court with that 22 6.79 percent of Hygea's issued and outstanding stock.
23 conclusion, that there are three possible outcomes 23 Plaintiffs have argued for estoppel based on
24 here. One is that the corporation continues on its 24 the Stock Purchase Agreement between one plaintiff,
25 present trajectory and fails. 25 N5HYG, the lead plaintiff, and Hygea based on the
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1 representation that at the time that Stock Purchase 1 of the company, has a representative seat on that
2 Agreement was entered into, that plaintiffs on a 2 board; and that also as a founder of the company, he
3 non-fully diluted basis held 8.57 percent of the 3 holds institutional knowledge that cannot simply be
4 company's stock, and that time is October 2016. 4 transferred in a matter of weeks to anyone else.
5 However, Hygea is not a corporation frozen in 5 Therefore, plaintiffs’ allegations against
6 time. And even if, as plaintiffs argue, Hygea should 6 Mr. Iglesias for his purported misconduct in his
7 be estopped from arguing that NSHYG holds anything less 7 capacity as CEO are simply irrelevant to Hygea's state
8 than 8.57 percent of the issued and outstanding stock, 8 today. The only relevant timeframe for determining
9 it does not matter, Your Honor, because in such case, 9 whether extraordinary relief of a receiver is warranted
10 plaintiffs would at most collectively hold 9.94 percent 10 is today.
11 of Hygea's issued and outstanding stock. 11 To the extent plaintiffs’ allegations against
12 Moreover, Your Honor, what we will see and 12 Mr. Iglesias for purported actions Mr. Iglesias took in
13 what we will see as a repeating theme throughout this 13 his capacity as CEO are relevant, the evidence will
14 lawsuit is that if plaintiffs had an issue about the 14 demonstrate that plaintiffs' allegations are simply
15 issued and outstanding stock, they have a remedy at 15 unsupported by the evidentiary record, but also that
16 law. They can bring a breach of contract action. 16 Mr. Iglesias made his decisions in good faith and in
17 If they feel that Hygea has violated that 17 the best interests of the company pursuant to a
18 antidilution provision, which as plaintiffs' counsel 18 statutorily protected business judgment.
19 just stated, it merely provides a preemptive right, 19 Moreover, the evidence will demonstrate that
20 then they can bring a lawsuit for breach of contract 20 Mr. Iglesias' interests as a significant shareholder
21 against Hygea. But a receivership action is not the 21 and stakeholder in the company are aligned with that of
22 forum to enforce their contractual rights. 22 Hygea's other stockholders and stakeholders.
23 Moreover, Your Honor, even if the Court were 23 As | said, Mr. Iglesias is the company's
24 to assume that plaintiffs had standing, the evidence 24 founder. But he is not only Hygea's founder, he is
25 will demonstrate to the Court that -- that there is no 25 also a stakeholder who has been so committed to Hygea's
Page 43 Page 45
1 basis for the Court to resort to the extraordinary, the 1 survival and success that he has personally invested
2 harsh, and the last resort remedy of a receivership, 2 significant funds to assist the company during its
3 whether that is under NRS 78.650, 78.630, or 32.010. 3 short-term cash constraint.
4 | would offer, Your Honor, 32.010, now that 4 The Court will then hear from Hygea's new
5 we've advanced to the trial of this action, is 5 CEO, Dr. Keith Collins, who also serves as a director
6 inapplicable given that it's a status quo receivership 6 on the board of directors. Dr. Collins served as
7 basis through the pendency and action. 7 Hygea's interim CEO upon Mr. Iglesias' resignation,
8 With respect to the evidence, Your Honor, 8 until recently when the board of directors, given their
9 this Court will hear from Mr. Manuel Iglesias. The 9 confidence in Dr. Collins and given his qualifications
10 Court heard plaintiffs' spin on Mr. Iglesias during 10 to lead a company during a time where they're seeking a
11 their opening argument. They allege mismanagement by 11 catalyst event, appointed Dr. Collins the company's
12 Mr. Iglesias as its former chief executive officer. 12 permanent CEO. Indeed, the evidence will show that
13 The evidence, however, will show -- 13 Dr. Collins is well qualified to lead Hygea through
14 Your Honor, will show that Mr. Iglesias is no longer 14 this transition period.
15 the CEO of Hygea, voluntarily resigned because he 15 Among other things, Dr. Collins will testify
16 recognized that the company would benefit from new 16 regarding changes he has implemented at Hygea since
17 leadership as it seeks a catalyst event, whether that 17 assuming its leadership and why, given the company's
18 be additional equity financing, debt refinancing, or 18 HMO contracts, the appointment of a receiver would be
19 transfer of control. 19 detrimental to the company's survival.
20 The evidence will also show that despite how 20 The Court will also hear from Dr. Jack Mann,
21 plaintiffs characterized Mr. Iglesias' new position as 21 who is an independent director on Hygea's board of
22 the co-chairman of the board as some type of -- and | 22 directors. Dr. Mann will testify as to the functions
23 took this implicitly, some type of nefarious promotion, 23 of Hygea's board, including its decision to install a
24 the evidence will show that Mr. Iglesias, as the 24 new C-suite management at Hygea, which includes
25 founder of the company and as a significant shareholder 25 Dr. Collins as the company's CEO, Sergey Savchenko as
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1 the company's acting CFO, and David Hernandez as the 1 That they are disgruntled shareholders who,
2 company's COO. And with respect to Mr. Savchenko, the 2 with respect to NSHYG, gave up their board seat and
3 Court will hear from him. 3 gave up the opportunity to influence the management
4 Plaintiffs have alleged that the company's 4 that they now complain of and second guess.
5 insolvent or, if not solvent, not able to pay its debts 5 What it will also show is that plaintiffs
6 as they mature. The evidence, however, will show that 6 have less drastic remedies for their grievances,
7 the company is solvent and, rather, is facing a 7 including remedies at law, such as making a proper
8 short-term cash constraint, a matter Hygea has always 8 books and records request.
9 been transparent about to the Court. 9 We heard a lot in the opening statement about
10 And that despite this short-term cash 10 how Hygea has not been transparent. There are statutes
11 constraint, the company is managing its finances and 11 that provide -- if you meet the standing requirements
12 expects to be cash flow positive in the second quarter 12 in Nevada that provide you access to certain books and
13 of this year. 13 records and that even provides you access to the
14 In this regard, the Court will hear from 14 financials of a company. Those statutes have not been
15 Mr. Savchenko, who will also testify regarding the 15 properly employed by plaintiffs.
16 basis for the company's EBITDA and other financial 16 Also, we heard a lot about the audited
17 information considered in the quality of earnings 17 financial -- | apologize. The 2014 and 2015 audits,
18 report. 18 which plaintiff, NSHYG, has repeatedly argued they are
19 With respect to the financials, Hygea and the 19 entitled to under the Stock Purchase Agreement.
20 independent directors will also be presenting an expert 20 Well, the Stock Purchase Agreement is a
21 witness, Mr. Craig Greene. Mr. Greene is a Nevada 21 contract. And if they seek to enforce that contract or
22 licensed CPA who specializes in forensic accounting. 22 if they believe that Hygea has violated the contract,
23 Mr. Greene will opine that Hygea's fair 23 then they should bring a breach of contract claim
24 market value of its assets exceeded its liabilities at 24 seeking to enforce that right.
25 March 31, 2018, an amount of at least $6 million based 25 But a receivership action and the
Page 47 Page 49
1 upon areasonable degree of accounting certainty and, 1 extraordinary and harsh remedy of a receivership is not
2 therefore, Hygea was not insolvent as of that date. 2 the proper basis to enforce their rights -- their
3 Mr. Greene will also testify that the 3 purported rights under a contract.
4 company's cash flow projections for the year 2018 have 4 Moreover, we've heard about -- we've heard
5 been prepared based upon a reasonable degree of 5 plaintiffs complain about this purported mismanagement
6 accounting certainty. 6 of the company. However, again, they have a legal
7 Finally, the Court will hear from Kevin 7 remedy. They can bring a breach of fiduciary duty
8 Moreau, the in-house counsel for Hygea's secured 8 action.
9 lender, Bridging Finance. Mr. Moreau will testify that 9 And in Nevada, the threshold of breach of
10 Bridging holds a non-revolving demand loan in excess of 10 fiduciary duty is high, not mere negligence. ltis
11 $70 million, "demand" meaning that Bridging can call in 11 looked at against the background of the business
12 the loan at any time and for any reason. 12 judgment role. And only if that presumption is
13 Nevertheless, Mr. Moreau will testify that 13 overcome, then the Court must make a determination that
14 Bridging has not demanded on its loan and has not 14 the directors or officers engaged in misconduct that
15 placed Hygea into default. And Bridging, as a creditor 15 was intentional, that was knowing, or that constituted
16 and the largest financial stakeholder of Hygea, does 16 fraud. And there is no evidence of that here,
17 not believe the appointment of a receiver is in the 17 Your Honor.
18 best interests of the company or the company's 18 Finally, Your Honor, plaintiffs complain of
19 survival. 19 debt, and they complain of the Bridging debt. But what
20 On the other hand, Your Honor, what the 20 plaintiffs do not say and what they have not been able
21 evidence will show with respect to the plaintiffs is 21 to explain and what they will not be able to explain
22 that plaintiffs are simply disgruntled minority 22 throughout the course of this trial is what a receiver
23 shareholders. And | don't use that term pejoratively, 23 is going to do to bring more money into a company. A
24 but | use it in the sense that there are other large 24 receiver does not bring more money into a company.
25 stakeholders such as Bridging at issue here. 25 When all the evidence is looked at together,
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1 Your Honor, what we will see is that Hygea is a 1 this expensive technology can be used or a substitute

2 functioning corporation which is facing a cash 2 courtroom, but so far nothing. So what does -- what

3 constraint, but which is not solvent and which is 3 does she need to check? What will that involve?

4 managing its debts during this time of cash constraint. 4 COURT CLERK: She would have to look at and

5 And it will see that Hygea has put into place 5 try to troubleshoot it. If we're recording, then |

6 healthy governance procedures, such that when such is 6 don't want it to crash all the --

7 looked at against the backdrop of the pont evidence 7 THE COURT: Typically we will be taking a

8 that plaintiffs will present, which mostly consists of 8 break around 10:30, so would you let her know that |

9 complaints and innuendo and allegations based on what 9 would like her to come down at 10:30 to see if there's

10 plaintiffs want pursuant to their contract, such does 10 anything that she can do? But we'll go ahead with the

11 not warrant the appointment of a receiver. Therefore, 11 first witness, which you are going to handle Mr. -- is

12 we will ask at the end of this trial, Your Honor, that 12 it Viar?

13 the Court deny plaintiffs' petition. Thank you. 13 MR. VIAR: That's correct. David Viar.

14 THE COURT: Thank you. What did Traci say? 14 THE COURT: Who is your first withess?

15 COURT CLERK: There's nothing we can do at 15 MR. VIAR: Your Honor, the plaintiffs' first

16 this pointin time. 16 witness is Christopher Fowler.

17 THE COURT: Is there a -- is this a drug 17 THE COURT: Careful, please, of the rugs

18 court date? Today is the -- 18 there and the cords.

19 COURT CLERK: There's no drug court because 19 THE WITNESS: Thank you.

20 of the -- 20 THE COURT: Stop there for just a moment,

21 THE COURT: So when he's done with his law 21 face the clerk, and raise your right hand.

22 and motion, can we use that courtroom? 22 --000--

23 COURT CLERK: They have a hearing scheduled 23 CHRISTOPHER FOWLER,

24 this afternoon it looks like. 24 having been first duly sworn to tell the

25 THE COURT: They could do the hearing in here 25 truth, was examined and testified as follows:
Page 51 Page 53

1 if they didn't need the presentation cart. Tell me 1 --000--

2 again. 2 THE COURT: Go ahead and have a seat.

3 COURT CLERK: I can have them look at it when 3 MR. VIAR: May it please the Court?

4 we take a break. 4 THE COURT: Yes.

5 THE COURT: "They" who? 5 DIRECT EXAMINATION

6 COURT CLERK: Traci. 6 BY MR. VIAR:

7 THE BAILIFF: Or me. | can take the cart 7 Q. Thank you.

8 down there. It may not work down there either. It may 8 Mr. Fowler, will you please state your full

9 not help us any. We should take the cart first. 9 name for the record?

10 THE COURT: I'm still confused. They're 10 A. Christopher George Fowler.

11 pulling wire in his courtroom, so they're down in the 11 Q. Mr. Fowler, are you employed?

12 3rd? 12 A. Yes,lam.

13 COURT CLERK: There's a possibility JAVS 13 Q. Where are you employed?

14 might be working. 14 A. I'm employed by RIN Capital.

15 THE COURT: | thought they would check this 15 Q. Where is RIN Capital located?

16 out on Friday? 16 A. Farmington Hills, Michigan.

17 THE BAILIFF: It worked Friday. 17 Q. What does RIN Capital do?

18 COURT CLERK: It was fine on Friday. 18 A. We're an investment advisor to two

19 THE COURT: The cart, we tried the cart on 19 customers.

20 Friday, and it worked? 20 Q. Is there any specialized industry or area of

21 Do you have -- your first witness, are you 21 the economy you make your investment advice?

22 going to want to be using the cart? 22 A. Yes. We're focused very heavily on

23 MR. VIAR: No, Your Honor. 23 healthcare and healthcare-related industries.

24 THE COURT: Let's go ahead then and call the 24 Q. And what do you do for RIN Capital?

25 first witness. I'm trying to figure out a way that all 25 A. I'm a senior management director and chief
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1 investment officer. 1 A. lwas senior vice president. | was head of

2 Q. How long have you been the chief investment 2 automotive lending for the commercial finance division

3 officer for RIN Capital? 3 of GE Capital.

4 A. Approximately three years. 4 Q. What were the size of the transactions that

5 Q. Can you explain to the Court your duties and 5 you were either in charge in or participated in?

6 responsibilities as the chief investment officer for 6 A. They ranged in size between 25 million all

7 RIN Capital? 7 the way up to 500 million. And over 35 years, I've

8 A. Yes. I'mresponsible for identifying and 8 completed probably over 100 deals.

9 investigating new investment opportunities and 9 Q. Well, you testified earlier that it was your

10 overseeing them. 10 job at RIN to identify and investigate investment

11 Q. Before | hear more about your work for RIN 11 opportunities for RIN Capital clients and customers?

12 Capital, | want to talk a little bit about your 12 A. Yes. That's correct.

13 education and your work experience that you had prior 13 Q. Did you do that alone, or did you have a

14 to joining RIN Capital. 14 staff?

15 Did you attend college? 15 A. Ihad a staff.

16 A. Yes. 16 Q. Well, did you or a member of your staff

17 Q. Where did you attend college? 17 identify Hygea as a potential investment opportunity?

18 A. University of Southern California. 18 A. Yes.

19 Q. Did you graduate from the University of 19 Q. Well, was it you or was it someone from your

20 Southern California? 20 staff?

21 A. Yes, | did. 21 A. Sorry. It was a member of my staff. It was

22 Q. Inwhat year? 22 Dan Miller.

23 A. In 1982. 23 Q. Okay. When did Mr. Miller identify Hygea as

24 Q. After college, did you spend any time in the 24 a potential investment opportunity?

25 banking and commercial finance industries? 25 A. In approximately June of 2016.
Page 55 Page 57

1 A. Yes, | suredid. 1 Q. Was an investigation into the suitability of

2 Q. Please tell the Court about your banking and 2 Hygea investment opportunity undertaken by RIN Capital?

3 finance experience. 3 A. Yes. It certainly was.

4 A. |spent approximately 35 years in banking 4 Q. Can you tell us a little bit about what was

5 and finance with predominately JPMorgan, currently 5 done to investigate or to research the opportunity with

6 known as JPMorgan, and GE Capital. 6 Hygea?

7 Q. What did you do for JPMorgan? 7 A. Yeah. Hygea -- in Hygea's case, we reviewed

8 A. lwas a senior vice president, vice 8 the confidential information memorandum that was

9 president, and loan officer for approximately 15 9 produced by CEA Group. We reviewed both audited and

10 years. 10 draft financial statements.

11 Q. Canyou tell us a little bit about the 11 We reviewed their -- the company's data room.

12 specific type of work that you did there -- 12 We also had site visits, both down in Miami and in some

13 A. Yeah. Most -- 13 of their clinics in various nearby cities. And we also

14 Q. --and where? 14 had management meetings up in Farmington Hills,

15 A. Yes. lwas in charge of investing and 15 Michigan.

16 lending in middle market companies. Those are 16 Q. What information is reflected in a financial

17 companies between 25 million in revenues all the way 17 statement?

18 up to 5 billion. 18 A. Well, afinancial statement in its simplest

19 Q. And where were you stationed when you worked 19 form is the revenues less expenses minus net income.

20 for JPMorgan? 20 Butin alarger sense, it's the key metric that

21 A. In Chicago and in Michigan. 21 investors use to determine the value of their

22 Q. And when you joined GE Capital, what was the 22 business and value of -- value their investment. And

23 timeframe for that? 23 it's also the metric that bankers use to determine

24 A. lworked for GE Capital for about 15 years. 24 loans, how much to lend, their covenants. Soit's a

25 Q. What did you do for GE Capital? 25 very critical document.
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1 Q. What sort of experience have you had over the 1 Q. How did Nevada 5 make the investment in
2 past 35 years in reading and understanding financial 2 Hygea?
3 statements? 3 A. They created a subsidiary, NSHYG.
4 A. I'm not sure | understand the question. 4 Q. And the investment was made through that
5 Q. Have you worked with financial statements in 5 entity?
6 your business prior to -- 6 A. That's correct.
7 A. Oh, yes, every day. 7 Q. What was the amount of the investment?
8 Q. And what level of experience would you say 8 A. $30 million.
9 that you have reading and understanding financial 9 Q. And what is your relationship with NSHYG?
10 statements? 10 A. I'm afinancial representative, and |
11 A. lwould say a fairly strong knowledge level 11 oversee the investments for the client.
12 of financial statements experience. 12 Q. Do you have any recordkeeping
13 Q. Can you explain to the Court the difference 13 responsibilities in your position with NSHYG?
14 between an audited financial statement and an unaudited 14 A. Yes, | suredo.
15 financial statement? 15 Q. What are your recordkeeping responsibilities
16 A. Yes. An audited financial statement is 16 with respect to NSHYG?
17 generally prepared by a third-party accounting firm 17 A. Not just myself, but all of us keep a
18 using the governance numbers. The numbers is -- the 18 physical copy or deal book of all information that is
19 key component there is it's produced on -- using 19 included in the negotiations, everything that was
20 generally accepted accounting principles. So it's an 20 presented to us in the due diligence from the data
21 important third-party verification of a company's 21 room. And we also keep very detailed and -- copies of
22 performance. 22 all our emails.
23 It also includes as part of the audit a 23 Q. Do you have any responsibility with respect
24 review of policies and procedures. Itincludes an 24 to overseeing the management of the investment?
25 opinion letter. An unaudited or draft financial 25 A. Yes. | have to oversee not only the
Page 59 Page 61
1 statementis purely internally prepared by a company 1 investment of it, but | also have to oversee the --
2 and does not include any of those things. 2 all the paper trail and the documents.
3 Q. What was RIN Capital's expectation regarding 3 Q. Do you have any responsibility with respect
4 audited financial statements? 4 to communicating with Hygea and documenting those
5 A. We expected audited financial statements 5 communications?
6 just like all the other investments we make all the 6 A. Yes, every -- all the time.
7 time. 7 Q. And how do you do that? You know, how do you
8 Q. Was there any requirement in connection with 8 document your communications with Hygea and Hygea's
9 the investment for the receipt of audited financial 9 representatives?
10 statements? 10 A. Icertainly keep all copies of my emails,
11 A. Yes, there was. 11 phone calls. Obviously can't keep copies of phone
12 Q. Where is that requirement identified? 12 calls. Mail, etc.
13 A. It would be in the Stock Purchase Agreement. 13 MR. VIAR: Your Honor, | have a number of
14 Q. Isthere a Stock Purchase Agreement between 14 exhibits that | want to discuss with the witness.
15 RIN Capital and Hygea? 15 We've got all the exhibits | think in boxes and large
16 A. No. 16 binders. Would | have time to take the important ones
17 Q. How do you explain that? 17 out and put them into separate binders --
18 A. RIN Capital is an investment advisor, it's 18 THE COURT: Okay.
19 not theinvestor. 19 MR. VIAR: -- that I'd like to share with the
20 Q. Well, did RIN Capital make a recommendation 20 Court and the witness and I've already provided to
21 on Hygea? 21 opposing counsel?
22 A. Yes. We advised Nevada 5 to make a 22 THE COURT: Go ahead.
23 significant investment in Hygea. 23 MR. VIAR: Can | approach?
24 Q. Did Nevada 5 make that investment? 24 THE COURT: Yes.
25 A. Yes, they did. 25 MR. VIAR: I'm also handing a copy of the
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1 book to the witness. 1 about Hygea's capacity to dilute NSHYG stock?

2 Q. (By Mr. Viar) You mentioned that NSHYG and Hygea 2 A. It says, "From and after the closing"” --

3 entered into a Stock Purchase Agreement? 3 Q. I'm not asking you to read it.

4 A. That's correct. 4 A. I'm not going to read the entire thing.

5 Q. Please turn to Exhibit 2 in your book. Okay. 5 "Going forward, certainly cannot sell any stock

6 Exhibit 2 starts at Bates number N5 -- rather, 6 without notifying NSHYG so that it would always

7 NV5000379. 7 maintain its percentage ownership at par.”

8 MR. VIAR: Just for the record, Your Honor, 8 Q. Upon that notification, would NSHYG have the

9 when I do refer to the page numbers, I'll only refer to 9 right or option to purchase -- purchase that stock?
10 either the last three or the last four of the -- of the 10 A. Yes, they would.
11 number there. 11 Q. Isthere aright of first refusal contained
12 THE COURT: All right. 12 in that provision?
13 Q. (By Mr. Viar) Why don't you just go ahead and 13 A. Yes, thereis.
14 take alook at Exhibit 2, Mr. Fowler. 14 Q. Are you aware that Hygea now claims that it

15 A. Okay. 15 has sold additional Hygea stock?

16 Q. Do you recognize that document? 16 A. Yes.

17 A. Yes. 17 Q. Well, when did NSHYG first become aware that
18 Q. What is -- what has been identified as 18 Hygea was claiming that it sold additional stock in

19 Exhibit 2? 19 Hygea?

20 A. It's the Stock Purchase Agreement between 20 A. Honestly, when we filed the lawsuit.

21 N5SHYG, LLC and Hygea Holdings Corp. 21 Q. Ifitis true that Hygea has, in fact, sold

22 Q. What is the date of the Stock Purchase 22 additional stock without NSHYG's knowledge or consent,
23 Agreement? 23 would that conduct be consistent with the requirements
24 A. October 5th, 2016. 24 of the Stock Purchase Agreement?

25 Q. If you turn to page 384, | think that you'll 25 A. No. It would be aviolation of the Stock

Page 63 Page 65

1 be at the first page of the agreement without the table 1 Purchase Agreement.

2 of contents; is that correct? 2 MS. GALL: Objection, Your Honor, to the

3 A. Yes. 3 characterization. It's an ultimate legal conclusion

4 Q. And from the agreement, can you tell the 4 offered by the witness.

5 Court how many shares of Hygea stock were purchased by 5 THE COURT: Sustained.

6 N5SHYG? 6 Q. (By Mr. Viar) Is Hygea required to pay a

7 A. 23,437,500 shares. 7 dividend to NSHYG?

8 Q. Does the Stock Purchase Agreement also 8 A. Yes, they are.

9 reflect the percentage of ownership obtained by NSHYG 9 Q. How much and how often is Hygea required to

10 as a result of its $30 million investment? 10 pay a dividend to NSHYG?

11 A. Yes. 8.57 percent. 11 A. In exchange for the $30 million, they were

12 Q. Is that reflected on page 384 of the Stock 12 required to pay a 7 percent dividend per annum payable
13 Purchase Agreement? 13 every month until the company went public.

14 A. Yes,itis. 14 Q. What is the monthly payment on that dividend?

15 Q. Is there an antidilution provision contained 15 A. $175,000.

16 in the Stock Purchase Agreement? 16 Q. Is Hygea currently paying its monthly

17 A. Yes, thereis. 17 dividends to NSHYG?

18 Q. Would you please turn to Section 6.4(a) of 18 A. No,itis not.

19 the agreement. That's at Bates number 416 -- 19 Q. When was the last time that Hygea actually

20 A. Okay. 20 made a dividend payment required under the terms of the
21 Q. --for the Court, for the record. 21 parties' Stock Purchase Agreement?

22 Is there an antidilution provision reflected 22 A. Hygea made seven payments from January 2017
23 there on page 416? 23 to July 2017, and then they stopped.

24 A. Yes, thereis. 24 Q. Well, I know you don't have a calculator with

25 Q. What does this provision of the agreement say 25 you, but could you tell the Court approximately how
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1 much is now owed in unpaid dividends to NSHYG? 1 part of this record. | would object to any hearsay

2 A. Yes. Through the beginning of May, it 2 that's still contained within part of his testimony.

3 should be about $1,750,000. 3 In addition to that, | would object to the

4 Q. Have you made any effort to collect the money 4 characterization that counsel is using as these being

5 that Hygea owes NSHYG? 5 debts owed, particularly if there's no foundation as to

6 A. Yes, | have, many times. 6 whether they're subject to bona fide disputes.

7 Q. Have you been able to collect any of the 7 THE COURT: The one bit more of foundation

8 approximately $1.7 million that Hygea owes to NSHYG? 8 that I need, I'm not sure who -- the emails he's

9 A. No, none of it. 9 talking about, the communications back, are those from
10 Q. Has N5HYG sued Hygea to recover the unpaid 10 Hygea or from Hygea and others?
11 dividends? 11 MR. VIAR: ['ll let the witness answer the
12 A. Yes. 12 question if the Court --
13 Q. Tell me this: Is NSHYG Hygea's only unpaid 13 THE WITNESS: They're from Hygea.

14 creditor? 14 THE COURT: Okay.

15 A. No. No. There are many unpaid creditors. 15 THE WITNESS: As well as others by the way.
16 Q. Who are the other unpaid creditors that 16 THE COURT: The objection is overruled. Go

17 you're aware of? 17 ahead.

18 MS. GALL: Objection, Your Honor, lack of 18 MR. VIAR: Thank you, Your Honor.

19 foundation. 19 Q. (By Mr. Viar) Is NSHYG Hygea's only unpaid

20 THE COURT: Sustained. 20 creditor?

21 THE WITNESS: Some of the unpaid creditors -- 21 A. No, there are others.

22 Q. (By Mr. Viar) No, you can't -- 22 Q. Who are the other creditors and what amounts
23 A. Okay. Apologies. 23 that you're aware of?

24 THE COURT: No problem. 24 A. We're aware of Dr. Gaylis and other doctors
25 Q. (By Mr. Viar) You have reviewed financial 25 in Florida owed in excess of $2.5 million. We're also

Page 67 Page 69

1 statements and other financial records provided to you by 1 aware that the company owes American Express over
2 Hygea; is that correct? 2 $8.5 million. There's been back taxes that have been

3 A. That's correct. 3 owed. And we also know that Bridging Finance is owed
4 Q. And in those documents and in the 4 in excess of $60 million now, it appears to be

5 communications that you've had with Hygea, your 5 approaching $75 million Canadian.

6 position as the legal representative or of the 6 Q. Are you aware of the interest rate on that

7 investment representative of NSHYG, have you been 7 75 million Canadian?

8 exposed to the creditors and the amounts owed to those 8 A. Yes.

9 creditors? 9 Q. Whatisit?

10 A. Yes, | have. 10 A. It's now 15 percent.

11 Q. And have -- has that information come to you 11 Q. Is Hygea making regular payments to the list

12 in what form? Can you explain to the Court how it is 12 of creditors that you've identified?

13 that you're aware of that? 13 A. Not to my knowledge.

14 A. It's come in the form of emails, of phone 14 Q. Well, do you know precisely how much is owed

15 calls, and preliminary -- and information up until 15 to Hygea's creditors?

16 the -- and up until and after the board meeting of 16 A. No. Unfortunately, | don't.

17 Hygeathat | participated in in August 2017. And it 17 Q. Why is that? Why don't you know exactly how

18 also included financial information that was presented 18 much Hygea owes to its creditors?

19 as aresult of this trial. 19 A. Because the company will not share financial
20 MR. VIAR: Your Honor, | think I've laid the 20 information with us. They will not share it with any

21 proper foundation that he would have knowledge and be 21 of the shareholders.

22 qualified to answer my questions. 22 Q. And -- and the information that is shared, is

23 THE COURT: Ms. Gall? 23 that reliable?

24 MS. GALL: Your Honor, | don't mind 24 A. No.

25 Mr. Fowler testifying to -- as what he's reviewed as 25 Q. Did Hygea promise and agree to provide NSHYG
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1 with audited financial statements for 2014, '15, '16, 1 MR. VIAR: Thank you, Your Honor.

2 and'17? 2 Q. (By Mr. Viar) Before we left, we were talking

3 A. Yes, they did. 3 about the Stock Purchase Agreement. And | was questioning

4 Q. Has Hygea produced the promised audited 4 you -- | identified a monthly payment of $175,000?

5 financial statements for those years? 5 A. Yes.

6 A. No. 6 Q. Ireferred to that payment as a dividend?

7 Q. Has Hygea provided any explanation for its 7 A. Yes, you did.

8 failure to produce the audited financial statements 8 Q. Would you look at page 415 of the Stock

9 that have been promised? 9 Purchase Agreement, Section 6.3.

10 A. Yes. We've gotten lots of excuses and 10 A. Yes,lseeit.

11 delays and been told frequently they're working on it. 11 Q. There's a -- there's a $175,000 payment

12 Q. Beyond that, that they're working on it, has 12 referenced there?

13 there been any other explanation for the failure to 13 A. Yes.

14 produce the audited financial statements? 14 Q. Do you see that?

15 A. The biggest issue that we've heard from the 15 A. Yes.

16 outside firm that the company hired to assist is that 16 MR. VIAR: Your Honor, | think | misspoke

17 they can't validate the revenue recognition. 17 when | called this a dividend.

18 MS. GALL: Objection, Your Honor. It's 18 Q. (By Mr. Viar) Can you read into the record just

19 hearsay on the record. 19 that first part after 6.3, "Post closing monthly payment

20 THE COURT: I'm going to sustain the 20 to buyer."

21 objection based upon lack of foundation at this point. 21 A. "From and after the closing date on each

22 MR. VIAR: Your Honor, I'll revisit that 22 payment date prior to the occurrence of the trigger

23 question later when we get into some of the documents, 23 event, seller shall make a payment to buyer in an

24 some of the other documents. 24 amount equal to $175,000.

25 Q. (By Mr. Viar) Well, what information has 25 "For the purposes of this payment, the term
Page 71 Page 73

1 Hygea -- well, before | move off -- 1 'payment date' shall be January 1, 2017, and the first

2 THE COURT: If you're going to go to a new 2 day of each subsequent calendar month thereafter. The

3 subject, let's go ahead and take our break now. 3 term 'trigger event' shall mean the earlier of, A, the

4 MR. VIAR: Okay. 4 consummation of an initial public stock offering of

5 THE COURT: So we're going to take a break 5 seller's common stock on an established and

6 until quarter 'til by this clock. We're going to have 6 internationally recognized stock exchange, such as the

7 the IT person come down and check, and hopefully we can 7 New York Stock Exchange, NASDAQ, or Toronto Stock

8 use this technology. We'll be in recess until then. 8 Exchange, and B, such time as the buyer no longer holds

9 You can go ahead and step down. 9 any of the acquired stock or other equity interest in

10 (Recess taken at 10:29, resuming at 10:44.) 10 the seller or a successor to the seller.”

11 THE COURT: Back on 18 OC 71, Arellano v. 11 Q. So when | referenced that $175,000 payment as

12 Hygea. Counsel are present. 12 adividend, was that a correct statement --

13 Go ahead. 13 A. No.

14 MR. VIAR: Thank you, Your Honor. 14 Q. -- according to this?

15 THE COURT: No luck on getting this stuff to 15 A. No. It's really -- should be called a

16 work. 16 post-closing monthly payment.

17 MS. GALL: | don't mean to interrupt. I'd 17 MR. VIAR: Your Honor, the plaintiffs move

18 like to make an objection, Your Honor, to strike from 18 for the admission of Exhibit 2.

19 the record all the testimony regarding the audited 19 MS. GALL: We have no objection to the

20 financial statements for relevance because they're not 20 admission of Exhibit 2, Your Honor.

21 abasis of -- breach of contract is not a basis for 21 THE COURT: Exhibit 2 is admitted.

22 appointment of a receivership under 78.650, 630, or 22 MR. VIAR: Thank you, Counsel. Thank you,

23 32.010. 23 Your Honor.

24 THE COURT: The objection is overruled. Go 24 Q. (By Mr. Viar) Now, you testified that there was

25 ahead. 25 no audited financial statements provided by Hygea?
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Page 76

NN
[62 N

which prepared the -- what has been marked as
Exhibit 82, nor is he Hygea, which provided information

1 A. No. We did receive audited financial 1 in connection with the preparation of the quality of

2 statements for 2013 and 2012. 2 earnings report.

3 Q. My question was with respect to your 3 THE COURT: Response?

4 testimony earlier '14, '15, '16, and '17? 4 MR. VIAR: Your Honor, I did not ask him to

5 A. We -- correct. We did -- let me correct the 5 account for the difference. | just asked him if there

6 statement. We have not received audited financial 6 was any explanation in the document for that -- for

7 statements for 2014, '15, '16, or '17. 7 that change, for that difference.

8 Q. Well, what information has Hygea produced 8 THE COURT: He can -- was that the question

9 about its financial condition? 9 vyou heard? If he can -- if there's an explanation in
10 A. They've produced several quality of earnings 10 the document.
11 reports. 11 MS. GALL: He said -- | believe the question
12 Q. What is a quality of earnings report? 12 was is there any explanation for that adjustment.

13 A. A guality of earnings report is a snapshot 13 THE COURT: Okay. Well, so if you're

14 intime. It's not an audit. In the case of what's 14 rephrasing, do you have an objection to that if there's
15 been presented to us, it's also only been a draft. It 15 an explanation in the document?

16 hasn't been complete. And it gives you a bridge to 16 MS. GALL: If he perceives an explanation

17 what the company had done previously to where they're 17 within the document, | don't have an objection for

18 going to. 18 Mr. Fowler testifying as to his perception.

19 Q. Please turn to Exhibits 82 and 193 in your 19 THE COURT: Okay. Go ahead.

20 book. They're the last two exhibits in the Court's 20 Q. (By Mr. Viar) Is there an explanation in the

21 book and in yours. 21 document for this change?

22 A. Okay. I'm there. 22 A. No, there's no explanation in the document.
23 Q. Are you familiar with these documents? 23 Q. What else did you find when you reviewed

24 A. Yes, |am. 24 these documents?

25 Q. Are these the 2017 quality of earnings 25 A. Well, when you -- then there's another

Page 75 Page 77

1 reports? 1 document dated May something that's also a draft,

2 A. Yes, they are. They say "Sell Side Due 2 which is much more thorough, by CliftonAllen.

3 Diligence Report." 3 Q. May something?

4 Q. What did you find when you reviewed the 2017 4 A. CliftonLarson. Sorry.

5 quality of earnings reports? 5 Q. What year, May something?

6 A. Well, | found several things. April 23rd, 6 A. May 2018. Sorry. So a couple weeks later,

7 2018, reportis adraft. It'sincomplete, and it's 7 we received a slightly more detailed report, which is
8 only seven pages. The other thing that's interesting 8 also in draft form. A couple of the challenges in it

9 in this documentis -- on page 5, it shows the 9 that we found were in one particular case, there's no
10 company's total revenues for 12/3/2017 at 10 explanation of expenses.

11 56.2 million. And then there's a miraculous 11 And if the expenses are blank, it's really

12 adjustment of $285 million. 12 hard to tell what net income is because there is no
13 Q. What is -- is there any explanation for that 13 explanation in the quality of earnings for the

14 adjustment? 14 expenses.

15 MS. GALL: Objection, Your Honor. Mr. Fowler 15 Just another example is in one area of the

16 is neither CliftonLarsonAllen, who prepared this 16 report, it shows that cash for December 31, 2017, was
17 report, nor Hygea, who has information. There's no 17 zero. And in another case, it shows cash being

18 foundation for his testimony, Your Honor. 18 $523,000. Which is it? This is supposed to be a

19 MR. VIAR: Your Honor -- actually, | didn't 19 reportin my mind as an investor and previously as a
20 hear what you said. 20 lender that's supposed to answer all those questions.
21 MS. GALL: | said there's no foundation for 21 Q. Does it answer any of the questions that you

22 his testimony, Your Honor, to ask what accounts for the 22 were interested in?

23 adjustment because he's neither CliftonLarsonAllen, 23 A. No. I consider this unreliable.

NN
(6N

Q. Did N5HYG offer Hygea any help getting its
financial house in order?
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1 A. Yes. 1 you?

2 Q. What -- what sort of help did N5SHYG offer to 2 A. It came to mein an email.

3 Hygea? 3 Q. Directly from Mr. Dragelin or from Hygea?

4 A. Werecommended to Hygea that they hire an 4 MS. GALL: Objection, Your Honor; asked and

5 outside consulting firm. 5 answered.

6 Q. Did Hygea hire an outside consulting firm? 6 THE COURT: Overruled. You can answer.

7 A. Yes, they did. 7 THE WITNESS: I'd have to refer back. |

8 Q. What is the name of the consulting firm that 8 honestly don't recall.

9 they hired? 9 MR. VIAR: Your Honor, with respect to the

10 A. They hired FTI Consulting. 10 work of Mr. Dragelin, he -- the work that he was doing

11 Q. Did FTI dispatch someone to review Hygea's 11 was on behalf of Hygea. And any of his reports,

12 financial and management procedures? 12 comments, statements, they constitute admissions on

13 A. Yes. They dispatched Tim Dragelin, who is 13 behalf of Hygea and so would not necessarily be

14 the co-managing director of the healthcare division of 14 considered hearsay in the context of this testimony.

15 FTI Consulting. 15 MS. GALL: Your Honor, | have not seen, |

16 Q. Did Mr. Dragelin go to work directly for FTI, 16 have not been able to vet, so | have no idea what

17 or, rather, did Mr. Dragelin go to work directly for 17 information that they're talking about. Certainly

18 Hygea? 18 Hygea retained Mr. Dragelin as their agent.

19 A. Ibelieve he went to work as a consultant 19 I think there's probably evidence that we'll

20 for Hygea. 20 be presenting that he was perhaps acting on behalf of

21 Q. Did Mr. Dragelin report any problems with the 21 RIN. So I don't know within what scope his agency he

22 way Hygea was reporting and managing its revenues and 22 was acting in at this point and what information he

23 expenses? 23 shared. Again, Mr. Dragelin is on their witness list.

24 MS. GALL: Objection, Your Honor. 24 If he is called, he can testify as to what they're

25 Mr. Dragelin, in fact, is on their witness list. He 25 attempting to solicit from Mr. Fowler.
Page 79 Page 81

1 can testify as to this if they call him. 1 THE COURT: The hearsay objection is

2 THE COURT: The question at this point was if 2 sustained.

3 he --it's not at this point calling for hearsay. So 3 Q. (By Mr. Viar) Please turn to Exhibit 19 in your

4 that objection is overruled. You can answer that 4 book.

5 question. 5 A. I'm on Exhibit 19.

6 THE WITNESS: Can you repeat the question? 6 Q. Inyour role as a legal representative of

7 Q. (By Mr. Viar) Did Mr. Dragelin identify any 7 N5HYG, did you use email to correspond with Hygea and

8 problems with the way that Hygea was reporting and 8 Hygea representatives on a regular basis?

9 managing its revenues and expenses? 9 A. Yes.

10 A. Yes, he had a number of issues. 10 Q. Exhibit 19, do you recognize this document?

11 THE COURT: Okay. 11 A. Yes, ldo.

12 Q. (By Mr. Viar) What were the specific problems 12 Q. Whatis it?

13 identified by Mr. Dragelin? 13 A. This is that series of emails between myself

14 MS. GALL: Objection, Your Honor. Same 14 and Manuel Iglesias, including copies to Ted Moffly

15 objection based on hearsay. 15 and Dan Miller.

16 Q. (By Mr. Viar) Mr. Fowler, were the results of 16 Q. What was Mr. Iglesias' title at the time of

17 Mr. Dragelin's work communicated to you? 17 this email?

18 A. Yes, they were. 18 A. He was the CEO of Hygea.

19 Q. And were they communicated to you by 19 Q. What is the date and subject matter of the

20 representatives of Hygea? 20 email?

21 A. That I don't recall. 21 A. It's June 26, 2017, and subject matter is

22 Q. How is it that you were made aware? 22 "Hygea board meeting."

23 A. Meaning I don't know if | got it from Tim 23 Q. Can you read your email to Mr. Iglesias into

24 Dragelin directly or Hygea directly. 24 the record, please?

N
(&)

Q. And what format did this information come to

N
(€]

A. Yes. "Chris Fowler to Manuel Iglesias.
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1 Hygea has not held a board meeting in 2017, and we 1 August of 2017?

2 have not received 2016 financial statements or 2 A. No, they did not.

3 projections. As aresult, we would like to request 3 Q. How did you respond to that? How did you

4 that a board meeting be scheduled as soon as 4 respond to Mr. Iglesias' refusal to call a board

5 practical. If interested, we would be happy to share 5 meeting during that period of time?

6 our thoughts on agenda items." 6 MS. GALL: Objection, Your Honor, to

7 Q. How did Mr. Iglesias react to your request 7 counsel's characterization of "refusal." Assumes facts

8 for a board meeting in June of 2017? 8 that are not in evidence.

9 A. His response to me in the email was, "Dear 9 THE COURT: Sustained.

10 Chris, we are going to schedule a board meeting as 10 Q. (By Mr. Viar) How did you respond when you

11 soon as the 2014 and '15 audits are complete. The 11 learned that a meeting would not take place during that

12 audits should be complete no later than the end of 12 period of time?

13 July with a call or board meeting immediately 13 A. lwas continually -- continued frustration

14 thereafter. | will discuss with Ted," who's Ted 14 grew, and | continued to ask for additional financial

15 Moffly, "when we have the financial draft for 2016. 15 information.

16 We will send these to you as quickly as possible. 16 Q. Did you ask for a meeting of any kind?

17 Let's talk soon." 17 A. Yes. My next step was to ask for a

18 Q. What was the purpose of your request that 18 shareholder list so we can have a shareholder meeting.

19 Mr. Iglesias call a board meeting? 19 Q. Why did you attempt to schedule a shareholder

20 A. The purpose of the request was that the 20 meeting?

21 board was not acting in a fiduciary way because they 21 A. Because | wanted to make sure that the -- |

22 were not taking active steps to get audited financial 22 want -- as a shareholder, | wanted the other

23 statements complete going back almost three years. 23 shareholders to know that we were withessing

24 That is -- there's no investment I've ever made that 24 mismanagement, we were witnessing constant delay

25 wasn't able to do that. 25 tactics, whether they were incompetent or incapable or
Page 83 Page 85

1 MS. GALL: Objection, Your Honor, as 1 unwilling. And the rest, whether the board took

2 Mr. Fowler's testimony with the term “fiduciary” calls 2 action or not, the shareholders deserved to know.

3 for an ultimate legal conclusion. 3 Q. Please turn to Exhibit 20 in your book.

4 THE COURT: | lost it about half way -- 4 A. Yes. I'm on Exhibit 20.

5 MS. GALL: Mr. Fowler's testimony describing 5 Q. Okay. Do you recognize this document?

6 the action as a fiduciary responsibility or action 6 A. Yes, I do.

7 calls for an ultimate legal conclusion, so we object. 7 Q. Whatis it?

8 THE COURT: Response to that? 8 A. This is arequest from me to --

9 MR. VIAR: What part of the statement are 9 Q. Why don't you explain to the Court what 20 is

10 you -- question are you objecting to? 10 because it's more than one page.

11 MS. GALL: I'm not objecting to the question, 11 A. Oh, okay. Sorry. Itis --it's a series of

12 I'm objecting to his testimony, Your Honor. 12 questions to get a copy of the shareholder register,

13 THE COURT: Regarding the fiduciary, right, 13 which is in our stockholder agreement. We have the

14 that part? 14 right to request that and bylaws.

15 MS. GALL: Yes. 15 Q. Did you make a direct request for a copy of

16 MR. VIAR: | merely asked him the reason that 16 the shareholder warrant register?

17 he -- he added something there at the end, and | think 17 A. Yes, | did.

18 that's what she's objecting to, Your Honor. 18 Q. And the purpose of that request was what

19 THE COURT: The objection is sustained, and 19 exactly?

20 that testimony is stricken, that portion of the 20 A. To try to arrange a stockholder meeting.

21 testimony. Go ahead. 21 Q. And who did -- did you make that request on?

22 Q. (By Mr. Viar) Well, did Hygea, in fact, convene 22 Who from Hygea did you make the request on?

23 aboard meeting in June of 2017? 23 A. Sergey Savchenko.

24 A. No, they did not. 24 Q. And with respect to Exhibit 20, can you read

25 Q. Did Hygea convene a board meeting in July or 25 Sergey's response to your request?

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
PETO00375 023
136



CLAUDIO ARELLANO vs HYGEA HOLDINGS CORP

Job 6740

TRANSCRIPT, VOL 1 05/14/2018 86..89
Page 86 Page 88

1 A. Yeah. On Friday, August 25th, Chris Fowler 1 MS. GALL: It will be the same objection,

2 to Sergey, "Has the stock and warrant register 2 Your Honor, based on relevance and style of this

3 reconciliation been completed? If so, may | have a 3 action. | would also like to preserve my objections on
4 copy, please?"” 4 hearsay, but | imagine what Mr. Viar's response is

5 Q. Did you get a response on the 25th? 5 going to be.

6 A. No. 6 THE COURT: Exhibit 19 is admitted.

7 Q. Did you send another email? 7 Q. (By Mr. Viar) Please take a look at Exhibit 41
8 A. ldid. 8 in your book.

9 Q. What's the date of the second email? 9 A. I'm on Exhibit 41.
10 A. It's August 30th, 2017. 10 Q. Ifyou look at the first page of Exhibit 41,
11 Q. And can you read that request into the 11 there's an email there.
12 record, please? 12 A. Yes.

13 A. "Sergey, can you please forward the updated 13 Q. Do you see that?

14 shareholder and warrant register at your earliest 14 A. Yes.

15 convenience." 15 Q. Can you identify to the Court who this email
16 Q. Did Sergey respond to your email, your 16 is from?

17 request? 17 A. ltis from Manuel Iglesias.

18 A. Yes, he did. 18 Q. Was Mr. Iglesias the CEO of Hygea at that
19 Q. Can you describe the response to the Court? 19 time?

20 A. Sergey to Chris Fowler, "Chris, in my 20 A. Yes, he was.

21 opinion, shareholder register is not complete. Here 21 Q. And there's a reference -- well, you're not

22 are -- here's the last version | have. It might be 22 the only one on the email, but are you on this email?
23 different now, but | have not seen any newer versions. 23 Did you receive this email?

24 | have not seen warrant schedules at all." 24 A. Yes, | did.

25 Q. Has Hygea ever been able to provide you with 25 Q. And is your name reflected as one of the

Page 87 Page 89

1 the stock register reflecting the names and the 1 receivers of this email?

2 shareholders and amount of stock owned by each of the 2 A. Yes,itis.

3 shareholders? 3 Q. If you look down to the second full

4 A. Not a complete stock register. 4 paragraph, will you read that -- that paragraph, that

5 MS. GALL: Objection, Your Honor; lack of 5 line into the record, please.

6 foundation. 6 A. The, "On January 27"?

7 THE COURT: Sustained. 7 Q. Yes. Thatone.

8 Q. (By Mr. Viar) Have you ever been provided what 8 A. "The board has approved the Bridging

9 was represented to you by anyone from Hygea to be a 9 transaction. A copy of those minutes is attached for
10 complete and accurate list of the shareholders of the 10 your review."

11 company? 11 Q. What did that indicate to you happened at

12 A. No, | did not receive one. 12 that time?

13 MR. VIAR: Your Honor, | move for the 13 A. That Hygea had a board meeting.

14 admission of just the first page of Exhibit 20. 14 Q. Were you entitled to notice of -- well, can

15 MS. GALL: Your Honor, | object based on 15 you explain to the Court what your role on the board

16 relevance because it's the same objection as before. 16 was at that time?

17 This is not a breach of contract action. 17 A. Yes. We had -- RIN Capital is an advisor to

18 MR. VIAR: Again, Your Honor -- I'm sorry. 18 N5HYG. It's just a holding company for the

19 THE COURT: Exhibit -- the first page of 19 investment. And we had both the right for a board

20 Exhibit 20 is admitted. 20 seat and observation rights.

21 MR. VIAR: Thank you, Your Honor. | just 21 And so clearly since we made the investment
22 want to go back to Exhibit 19 since we're on evidence. 22 in October of 2016, and this is dated -- reference is

23 This was the email to and from Manuel Iglesias, the CEO 23 January 27, 2017, the board had a meeting without our
24 at the time of Hygea, and move for entry of 19. 24 knowledge.

25 THE COURT: Ms. Gall? 25 Q. Did you or anyone else at RIN or NSHYG
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1 receive notice of this meeting? 1 the part of -- well, it's not an admission by Bridging
2 A. Notto my knowledge. 2 somuch as it is a business record reflecting what --
3 Q. Now, there's an attachment to this meeting 3 what is owed to Bridging.
4 that's referenced at -- rather, an attachment to the 4 MS. GALL: | don't think Mr. Viar can testify
5 email at page 1634. Do you see that? Just turn the 5 as to what constitutes Bridging's business records.
6 page. 6 THE COURT: So is there an objection in
7 A. I'msorry. Idon't see where you're -- 7 addition to hearsay?
8 Q. On the bottom right-hand corner. 8 MS. GALL: There's lack of foundation,
9 A. Say the number again, please. 9 Your Honor, in addition to the hearsay objection. And
10 Q. 1634. 10 1 would state he has not shown an exception to the
11 A. Oh, 1634. Gotit. Yes, I'm there. 11 hearsay exception.
12 Q. Can you identify this document for the Court? 12 THE COURT: Both objections are sustained.
13 A. This is aletter from Bridging Finance in 13 Q. (By Mr. Viar) If you turn to page 1750 of that
14 Toronto, Canada. 14 same exhibit. Actually, 1749. The title there is
15 Q. Can you tell the Court who Bridging Finance 15 "Minutes of the Annual Meeting of the Members of Board of
16 is or was at that time? 16 Directors."
17 A. Yeah. Bridging Finance was and is a finance 17 A. I'mthere.
18 company in -- located in Toronto, Canada. 18 Q. Can you review this document, please?
19 Q. And what was their connection with Hygea at 19 A. Yes. This is the minutes of the annual
20 thattime? 20 board meeting of Hygea Holdings on August 9th.
21 A. They provided a loan to Hygea. 21 MS. GALL: Objection, Your Honor;
22 Q. Can you -- are you familiar with this 22 mischaracterization. This is a draft of the board
23 document? 23 minutes, which | think is clearly reflected by the
24 A. Yes,lam. 24 redlining in the minutes.
25 Q. Who is -- who is this letter written to? 25 THE COURT: Mine does not have any --
Page 91 Page 93
1 A. Mr. Iglesias. 1 MR. VIAR: Turn the page, Your Honor. You
2 Q. And if you could -- if you could look, scroll 2 may see that.
3 down or look down to the last paragraph of that letter 3 THE COURT: There we go. So the objection is
4 from Bridging Finance to Mr. Iglesias and just read 4 the question was -- didn't indicate it was a draft, it
5 that last paragraph into the record, please. 5 indicated it was the meeting?
6 A. Areyou referring to the page 1 of that last 6 MS. GALL: Correct, Your Honor.
7 paragraph? 7 THE COURT: Sustained.
8 Q. Where it says, "Please be advised." 8 Q. (By Mr. Viar) Have you reviewed these minutes,
9 A. "Please be advised that this constitutes a 9 Mr. Fowler?
10 breach of covenant and an event of default under the 10 A. Yes. I'vereviewed these minutes.
11 credit agreement.” 11 Q. And -- and there are redlines that indicate
12 Q. Let me stop you there. 12 this may be a draft set of minutes?
13 Why don't you go up the sentence before that 13 A. lunderstand.
14 where it says, "Furthermore.” 14 Q. And is that typical of the way that minutes
15 MS. GALL: Your Honor, I'm going object at 15 have come to you in your position at NSHYG?
16 this point. This is hearsay within hearsay. The 16 A. Yes.
17 letter, as you can see, is executed by Natasha Sharpe, 17 Q. And have you relied on those minutes in that
18 who is not here. 18 position over time?
19 THE COURT: Why is it not hearsay? 19 A. Yes.
20 MR. VIAR: Your Honor, it's -- it's a 20 MR. VIAR: Your Honor, the witness has
21 business record that is -- that reflects the account 21 testified that this is the way that he's received
22 status on a loan from Bridging Finance to Hygea, that 22 minutes from -- from Hygea in draft form. And if this
23 it was sent to -- to Hygea by Bridging to Mr. Iglesias. 23 is the way that they do their minutes or have done
24 It's a record that is kept in the ordinary 24 their minutes, it's not a basis for exclusion.
25 course of business. It also contains an admission on 25 THE COURT: Go ahead and ask your next
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1 question. 1 THE WITNESS: Okay. "Mr. Dragelin further

2 MR. VIAR: Well, I'm going to direct him to 2 advised that various deficiencies in the organization

3 the last paragraph on the next page of 1750 and ask if 3 are being overcome. Mr. Savchenko was brought on board

4 he could read -- there's just a couple of portions of 4 as finance director for his expertise in both financial

5 this document that | want read into the record that 5 and more general accounting.

6 pertain to the operations of Hygea that are reflected 6 "Various trust issues are being addressed.

7 in the minutes. 7 The company's liquidity must be resolved. He said the

8 MS. GALL: Your Honor, | don't have an 8 company needs real-time financials on a monthly basis.

9 objection to the admission of the minutes so long as 9 "Ms. Sharpe added that the company should be

10 they're recognized as a draft minutes and, therefore, 10 focused on getting her loan refinanced at a more

11 not the final minutes of the company. 11 favorable rate. Her role as Bridging Financing, and it

12 THE COURT: All right. So you can answer the 12 is too expensive for Hygea to retain.

13 question. 13 "The most -- single most important act in her

14 Q. (By Mr. Viar) If you go to the page 1750, the 14 opinion is to finish the audits so more favorable

15 last full paragraph there, read that into the record, 15 take-out financing can be obtained. Mr. McGowan opined

16 please. 16 that the company can live or die on the audits.”

17 A. Areyou referring to, "The CFO further 17 Q. (By Mr. Viar) Has Hygea obtained the audits that

18 stated"? 18 are referenced there?

19 Q. "The CEO reported." 19 A. No.

20 A. "The CEO reported that the one blemish on 20 THE COURT: Obtained?

21 Hygea's progress is cash flow. There is substantial 21 Q. (By Mr. Viar) Obtained the audits that are

22 obligations coming soon, including an approximate 22 referenced there?

23 $9 million payment to the VRG Group med plan sellers 23 A. No, they have not.

24 on August 24th, which the company will not be able to 24 MR. VIAR: Your Honor, | move for the

25 honor. 25 admission of the draft minutes, as there's been no
Page 95 Page 97

1 "He explained that the reasons that he does 1 objection on that. And | also move for the admission

2 not want the company to incur additional debt and 2 of the first -- the first page, 1631, of Exhibit 41,

3 advised that he wishes to raise 15 to $20 million in 3 that first page.

4 equity through a private placement in case the 4 THE COURT: Any objection to -- so it's

5 company's plans for going public are further delayed." 5 Exhibit 41, the first page, 16317

6 Q. Now, if you turn to the -- if you move down 6 MR. VIAR: Well, the first page and the back

7 tothe next -- to paragraph starting with, 7 of it, which is that email, that full email there.

8 "Mr. Dragelin further advised." 8 MS. GALL: | will make an objection that it's

9 A. Yes. 9 hearsay, but | imagine Mr. Viar has a response to that.

10 Q. Can you remind the Court who Mr. Dragelin was 10 THE COURT: Exhibit --

11 atthat time? 11 MS. GALL: 41.

12 A. Yeah. Mr. Dragelin was the co-head of 12 THE COURT: So Exhibit 41, pages 1631 --

13 FTI Consulting healthcare's practice. 13 we're just using 1631 as abbreviated for NV5001631 and

14 Q. What was his relationship with Hygea at that 14 1632 are admitted. And then he was asking for the

15 time? 15 admission of the minutes, draft minutes, which begin at

16 A. He was a paid consultant to Hygea. 16 1747 and end where? Looks like ends at 1753?

17 Q. Can you read what it says above 17 MR. VIAR: I'm looking at it right now,

18 "Mr. Dragelin” there, that full paragraph starting 18 Your Honor.

19 with, "Mr. Dragelin further advised"? 19 MS. GALL: | believe, Your Honor, it's 1749

20 MS. GALL: Your Honor, | object. It's 20 through 1753.

21 hearsay within hearsay at this point. We've agreed to 21 THE COURT: 17 -- oh.

22 the admission of this as a draft, but not to 22 MR. VIAR: Well, through 1753. That's

23 Mr. Dragelin's statements contained therein. 23 correct, Your Honor.

24 THE COURT: The objection's overruled. You 24 THE COURT: 1749 through 1753. Any

25 can read that paragraph. 25 objection?
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1 MS. GALL: No, as long as they're identified 1 Q. Were these -- are these issues documented in

2 as draft. 2 your email?

3 THE COURT: All right. So the draft minutes 3 A. Yes, they are.

4 of the annual meeting, 1749 through 1752, are also 4 Q. Ijustwant to look at a few of these items

5 admitted. 5 that are highlighted there. Number 1, it says

6 Q. (By Mr. Viar) Did you attend a Hygea board of 6 “financial information.”

7 directors meeting in September of 20177 7 Can you read that into that -- one sentence

8 A. Yes, | did. 8 into the record and explain to the Court what you were

9 MS. GALL: Objection, Your Honor; foundation. 9 communicating or trying to communicate in that section

10 THE COURT: Hold on just a moment. | need 10 of your email.

11 those page numbers again. It's 1749 to 17537 11 A. Okay. "In our opinion, critical facts are

12 MR. VIAR: That's correct, Your Honor. 12 intentionally or through incompetence obviating

13 THE COURT: Sorry. 13 defects presented to board of directors, shareholders,

14 MR. VIAR: It's all right. 14 and physician practices."

15 THE COURT: I'm going to need you to state 15 Q. What are you referring to specifically at

16 again the question. 16 thattime?

17 Q. (By Mr. Viar) Did you attend a Hygea board of 17 A. Very specifically, we had received three

18 directors meeting in September of 201772 18 different sets of projections just before the board

19 A. ldid. 19 meeting, and it clearly showed that the company had

20 THE COURT: Hold on. 20 negative cash flow. And you can't run a business with

21 MS. GALL: Objection, Your Honor; foundation. 21 negative -- it was with sustained negative cash flow.

22 THE COURT: Overruled. He's already 22 Q. And there's -- the next reference is to

23 answered. Go ahead. 23 legal. Were there legal issues that were of some

24 Q. (By Mr. Viar) In what capacity did you attend 24 concern to you at that time?

25 that meeting? 25 A. Yeah. Because | specifically asked the
Page 99 Page 101

1 A. As aboard observer. 1 question of Richard Williams, the legal director --

2 Q. Were you satisfied with what you heard from 2 sorry. |l asked Manuel Iglesias to -- | requested a

3 Hygea management at that meeting? 3 legal update. And it was very clear that the summary

4 MS. GALL: Objection, Your Honor; lack of 4 of the legal update was so high level and superfluous

5 foundation. I do not know what was heard. 5 that the -- he was obfuscating facts.

6 THE COURT: Sustained. 6 He was not -- we knew there were lawsuits

7 Q. (By Mr. Viar) Turn to Exhibit 25 of your book. 7 outstanding. We knew there was money owed. We knew

8 Can you identify for the Court what we have, what we're 8 there were critical timelines where money was owed to

9 looking at in Exhibit 25? 9 other physician practice groups. And this was not

10 A. Yes. Itis an email from Chris Fowler to 10 shared with the board.

11 Dan McGowan dated September 20, 2017, "Subject: Hygea 11 Q. Well, were there any specific lawsuits

12 board of directors follow-up." 12 that -- that were not mentioned that frustrated you?

13 Q. Are you the author of this email? 13 A. Yeah. Onein particular that he did not

14 A. Yes, | was. 14 tell the board that there was a fraud lawsuit

15 Q. What was the purpose of -- who is Dan McGowan 15 outstanding from RIN Capital.

16 and Frank Kelly? 16 Q. That didn't come up in the meeting?

17 A. Dan McGowan is the chairman of the board of 17 A. No.

18 Hygea, and Frank Kelly was the vice president of the 18 Q. Why is that significant?

19 board of Hygea and head of the audit committee. 19 A. Because they never told the board members.

20 Q. What was the purpose of sending this email? 20 Q. The third item reference there is "CEO

21 A. lwas frustrated at the board meeting 21 failures." Just for the record, who is the CEO at that

22 because things were not getting done. There was a 22 time?

23 complete lack of transparency, lack of action, and the 23 A. The CEO was Manuel Iglesias.

24 board was not -- did not understand what was going on 24 Q. And what were the failures that are

25 in my opinion. 25 identified there in your email?
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1 A. The first one was the failure to provide 1 MR. VIAR: What she said is accurate,

2 timely and accurate both quarterly and annual audited 2 Your Honor.

3 financial statements, which were required in our 3 THE COURT: Objection is sustained.

4 agreement; failure to inform board of directors of 4 Q. (By Mr. Viar) This document, this Exhibit 25, is
5 current and pending defaults under multiple 5 that an email that you -- that you would have kept in the
6 agreements, which could affect the cash flow; 6 ordinary course of business?

7 significantly underperforming versus plan; and failure 7 A. Yes.

8 to provide timely accurate projections with 8 Q. Inyour offices?

9 assumptions to the board; and failure to adhere to 9 A. Yes.
10 corporate policies and procedures, specifically 10 MR. VIAR: Your Honor, | move for the
11 relating to the control of corporate cash. 11 admission of Exhibit 25 as a business record.
12 Q. What was the problem with the cash controls 12 MS. GALL: Your Honor, | would still counter
13 that you were referring to there? 13 thatitis hearsay. It was offered for the truth of

14 A. Yeah. The significant issue that was 14 the matter asserted, including -- but | have no

15 clearly in evidence was only the CEO and one other 15 objection that they're admitting as this being based

16 person had signing rights to any of the cash for this 16 upon Mr. Fowler's statements and opinions.

17 entire company. And they also had -- were the only 17 THE COURT: The objection is overruled, so

18 people to approve vendors, which means they could 18 Exhibit 24 is admitted.

19 write checks to themselves. 19 MR. VIAR: 25, Your Honor.

20 MS. GALL: Objection, Your Honor. There's a 20 THE COURT: 25 is admitted. Thank you.

21 lack of foundation here. Mr. Fowler just referred to 21 MS. GALL: Your Honor, | believe there is a

22 evidence that | have no idea what he's referring to. 22 technological issue with the realtime reporting. It

23 THE COURT: Response? 23 looks like our connection to the wireless was lost.

24 MR. VIAR: All he said was that the fact that 24 THE COURT: Are you talking about the court
25 there were no crash controls gave him the power to 25 reporter?

Page 103 Page 105

1 write checks to himself. That's an accurate statement. 1 MS. GALL: Correct, Your Honor. | don't know

2 THE COURT: The objection was lack of 2 ifit's just me or --

3 foundation. 3 MR. KAYE: Mine is fine. My apologies,

4 MR. VIAR: All right. Based on -- do you 4 Your Honor.

5 want me -- Your Honor, do you want me to lay the 5 MS. GALL: | apologize. Apologize. ltis

6 foundation? 6 working again. Something --

7 THE COURT: I'm going to sustain the 7 THE COURT: Good. Something works. Whoa,

8 objection. 8 careful.

9 MR. VIAR: Okay. 9 Q. (By Mr. Viar) Please turn to the email chain

10 Q. (By Mr. Viar) You mentioned that there were cash 10 attached at Exhibit 22 of your book.

11 control problems? 11 A. I'mthere.

12 A. Yes. 12 Q. Can you identify this email chain to the

13 Q. And how were these cash control problems -- 13 Court?

14 how did they become evident to you? 14 A. Yes. This is an email chain from me,

15 A. They became evident through areport that 15 originally to Manny Iglesias and Ted Moffly, the CFO,
16 was provided to me by Tim Dragelin of FTI Consulting. 16 with a copy to the bank and Natasha Sharpe requesting
17 Q. What was it in the report that identified 17 additional information about financial statements.

18 this problem? 18 Q. Can you please turn to the first email in the

19 MS. GALL: Objection, Your Honor. This is 19 chain and read that email into the record, please.

20 calling for hearsay, statement within the report. It 20 A. "Has MNP" --

21 is the same objection as before. Mr. Dragelin is here, 21 Q. Explain to the judge who is it from and who

22 and he's on the witness list. He can provide the same 22 itwentto.

23 testimony that counsel is now calling for from 23 A. MNP is a Canadian accounting firm. "Has MNP
24 Mr. Fowler. 24 completed a draft of the audited financial statements
25 THE COURT: Response? 25 for '14 through '16? We have not received a response
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1 to our earlier request for an update or monthly 1 MR. VIAR: Before | go there, Your Honor, I'd

2 statements for 2016 and '17, so we are effectively not 2 like to move for the admission of Exhibit 22 as a

3 receiving any financial updates. RIN was to be 3 business record.

4 supportive, but a company that provides no financial 4 THE COURT: Ms. Gall?

5 information or response to inquiries is not acceptable 5 MS. GALL: It's hearsay. | assume Mr. Viar

6 governance." 6 is claiming the business record hearsay objection.

7 Q. Who did you send that email to? 7 THE COURT: 22 is admitted.

8 A. Manuel Iglesias, Sergey Savchenko, with a 8 Q. (By Mr. Viar) Turn to Exhibit 36 in your book.

9 copy to Natasha Sharpe at Bridging Finance, Frank 9 A. Yes, | am there.

10 Kelly, Dan McGowan, chairman of the board, and Manoj 10 Q. What is reflected here in Exhibit 367

11 Bhargava. 11 A. This is aletter from myself as board

12 Q. What was the response to your email from 12 observer for NSHYG to Manuel Iglesias at Hygea

13 Mr. Moffly? 13 Holdings on October 26th, 2017.

14 A. Theresponse was on October 18th, "Chris, | 14 Q. Canyou just read the two middle paragraphs,

15 agree that we need to get the financial information 15 please, into the record.

16 out to all stakeholders. However, we want to hand out 16 A. "Incredibly, despite the agreement, you

17 financials that they have approved. 17 denied N5HYG this promised investor protection by

18 "We don't want to send out monthlies that are 18 refusing to allow me to observe the October 23rd

19 informed, not approved by MNP. Regardless, '14 and '15 19 meeting.

20 are very close, at least in draft form. '16 is going 20 "When | tried to join the call or observe,

21 to take a bit longer." 21 you stated that due to advice of counsel, | would not

22 Q. According to this, they were very close in 22 be allowed to observe, this despite the fact that the

23 October of 2017? 23 agreement is clear that | am allowed to observe.

24 A. Yes. That's correct. 24 "l tried several times to remain on the call,

25 Q. Had you received those financials that are 25 but you demanded that | hang up and threatened to
Page 107 Page 109

1 referenced there? 1 reschedule the meeting if 1 did not. This was a

2 A. No. We have still not received them. 2 blatant violation of the Stock Purchase Agreement.

3 Q. Ifyou look at the first page of the exhibit, 3 "In fact, it constitutes a breach of the

4 you responded to Mr. Moffly? 4 contract by both you and by Hygea. What is more, you

5 A. Yes. 5 should not hide behind your lawyers or blame advice of

6 Q. How did you respond to him? 6 counsel for the violation.

7 A. On October 18th, | responded to Ted Moffly 7 "It appears that you are breaching the

8 with, "l understand Hygea's position. Itis the 8 contract in retaliation for NSHYG's efforts to enforce

9 management of that position that is unacceptable. If 9 the agreement, but NSHYG's efforts to protect itself

10 you were an investor in a business that failed to 10 and enforce its rights certainly give you no reason to

11 produce timely information or even respond to 11 commit additional violations of the contract.”

12 requests, how would you feel? 12 Q. Did you at the time that you wrote that

13 "Hygea's management team doesn't own 13 letter, did you believe you had a contractual right to

14 50 percent or more of this -- of the business, not even 14 attend the Hygea board of directors meetings?

15 close. Management needs to act in a fiduciary -- with 15 A. Yes, we certainly did.

16 fiduciary responsibility to the benefit of the whole 16 Q. Has your access to Hygea financial

17 and not the few." 17 information improved since you were excluded from the

18 Q. Did Hygea produce the audited financials or 18 October 2017 board of directors meeting?

19 any reliable financial information in response to your 19 A. No. It's gotten worse.

20 October 18, 2017, email? 20 Q. Has Hygea had additional board meetings since

21 A. No, they did not. 21 October 2017 which you have been excluded from?

22 Q. Did transparency improve after your 22 A. |Dbelieve so.

23 October 18, 2017, email? 23 Q. Has Hygea made additional promises as

24 A. No, transparency did not improve. 24 recently as April of this year regarding audited

25 Q. Please turn to Exhibit No. 36 in your book. 25 financial statements?
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A. Yes, they have.

Q. And what is that promise?

MS. GALL: Objection, Your Honor, as --
objecting based on foundation. | assume Mr. Viar is
about to lay it.

THE COURT: The foundation objection is
sustained.

Q. (By Mr. Viar) Has Hygea produced audited

financial statements of any kind since NSHYG purchased
23,437,500 shares of stock on October of 2016?

A. No. Hygea has not produced any audited
financial statements since the year 2013.

Q. You're aware that NSHYG is seeking the
appointment of a receiver in this case; is that right?

A. Yes, lam.

Q. Does N5SHYG have any interest in liquidating
the company and selling its assets?

A. No. Just the opposite. If we -- if we
liquidate the company, our investment will be lost,
nearly all or part of it.

Q. Well, what is the purpose, then, of
appointing a receiver from NSHYG's standpoint?

A. The purpose of appointing a receiver is to
begin the process of managing the company with audited
financial statements so that the investors and the
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paragraph are you looking at, the very last? Breaching

the agreement?

MS. GALL: I'm looking at the penultimate
paragraph that begins with, "It is a blatant," and the
last paragraph as well.

THE COURT: Exhibit 36 is admitted. The
Court will and is required to make the decision about
whether or not there's been a breach of the contract,
so I'm not striking anything in those paragraphs. But

I'm not going to consider the witness's opinions
regarding that. So 36 is admitted.

MR. VIAR: Thank you, Your Honor.

THE COURT: Does that conclude your direct?

MR. VIAR: Yes, it does, Your Honor.

THE COURT: Are you doing the cross,

Ms. Gall?

MS. GALL: | am, Your Honor. | have one
point of clarification about a comment Your Honor just
made about the Court having to determine whether or not
there's been a breach of contract.

THE COURT: | should have just said "all
legal issues," not -- | understand there's not a breach
of contract claim.

MS. GALL: Understood, Your Honor. Because
that claim is pending in another litigation, does the
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bankers, the shareholders, the physicians, all the

people that depend on a company to pay its bills on
time, to report accurately out to people will be able
to continue to exist.

We like the company. We like the business
model that they're in, and we want it to succeed. But
you cannot consistently not produce audited financial
statements because everybody needs them. It's --
there's no reason to not do it.

Clearly, they're obstructing the issuance of
financial statements. And it's led to the lack of
financing and now -- now they're having a hard time
even paying their basic bills, including payroll taxes.
They already have a bill with American Express in
excess of $8.5 million. We're trying to right the ship

before it gets worse.

MR. VIAR: Your Honor, | move for admission
of Exhibit 36, the letter from --

THE COURT: Ms. Gall?

MS. GALL: Your Honor, | object to the extent
it is admitted for the ultimate legal conclusion that
Mr. Fowler attempts to make in this letter that Hygea
violated the Stock Purchase Agreement, and that
constitutes a breach of that contract.

THE COURT: It's admitted with that -- which
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Court anticipate it will be making a determination on

breach of contract?

THE COURT: No.

MS. GALL: Okay. Understood, Your Honor.

Your Honor, | see we're approaching -- | know
this Court keeps a very -- very good ship, and we will
be recessing at 12:00, Your Honor. | would ask for a
very short break before | did my cross. Of course, |
defer to Your Honor on that. | know we're approaching
12:00. | can certainly begin my cross if that's what
Your Honor prefers.

THE COURT: Do you need a break before you
start your cross?

MS. GALL: | would prefer that, Your Honor,
at least until quarter 'til.

THE COURT: We will take a five-minute break,
but then we'll go ahead and finish up -- go up until
noon.

MS. GALL: Understood, Your Honor.

THE COURT: All right. So you're free to
step down. We'll be in recess.

(Recess taken at 11:38, resuming at 11:44.)

THE COURT: 18 OC 71, Arellano v. Hygea.
Counsel are present.

Ms. Gall, cross exam?
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1 MS. GALL: Thank you, Your Honor. Before we 1 A. 416.

2 begin, I'd like to -- | believe the clerk has the 2 Q. Thank you. If you'll take a look at -- did

3 official binder of exhibits. I'd like to hand 3 you say 416 or 46?

4 Mr. Fowler the volume containing Exhibit 16. 4 A. 416.

5 COURT CLERK: Oh, wait. No. Sorry. 5 Q. Ifyou take a look at 416, can you please

6 MR. VIAR: What book are we using? 6 review it and tell me what your understanding of what

7 MS. GALL: We're using the official binder 7 that provision reflects?

8 presented to the Court. 8 A. My understanding of the preemptive rights

9 THE COURT: Volume 2? 9 and antidilution rights in the Stock Purchase

10 MS. GALL: Yes. 10 Agreement between Hygea and N5HYG is that this allows

11 COURT CLERK: No, volume 4. 11 for NSHYG to purchase additional shares if they become

12 MS. GALL: Correct. Volume 4. And then does 12 made available or are offered to others so that their

13 the witness still have the book that was earlier used? 13 percentage ownership is not diluted.

14 THE WITNESS: No. 14 Q. Okay. Do you understand -- if you'll turn to

15 MS. GALL: Could we hand the book that was 15 NV384, please.

16 earlier used back to the witness, please. 16 A. I'm there.

17 THE COURT: Yes. 17 Q. Would you please read into the record the

18 COURT CLERK: One of his counsel took it. 18 fourth whereas recital.

19 THE COURT: Was it marked? You've got the 19 A. "Whereas seller and seller principals have

20 marked one? 20 determined it is their collective best interests that

21 COURT CLERK: No. 21 seller issue to buyer an amount of common stock that

22 THE COURT: This one is not marked. 22 is immediately following such issuance, buyer shall

23 COURT CLERK: That little one is not marked. 23 own 23,437,500 shares of common stock, constituting

24 THE COURT: Got it. Okay. 24 8.57 percent of the issued and outstanding common

25 THE WITNESS: Gave me a lot of homework. 25 stock, not taking into account the exercise of
Page 115 Page 117

1 CROSS-EXAMINATION 1 warrants, options, or similar rights to acquire common

2 BY MS. GALL: 2 stock but taking into account the contemplated

3 Q. Mr. Fowler, my name is Maria Gall. We've met 3 transactions, the acquired stock."

4 Dbefore. Good morning. 4 Q. Soisn'tit correct to say that the

5 A. Hi, Maria. Good morning. 5 8.57 percent was on a non-fully diluted basis?

6 Q. Thank you for being here to testify. 6 A. |believe so.

7 I'd like to talk to you a little bit about 7 Q. And did you have an understanding at this

8 the Stock Purchase Agreement that was admitted into the 8 time that warrants and other options could be issued;

9 record. 9 isn't that correct?

10 Earlier you testified that there contained an 10 A. That the company could issue them?

11 antidilution provision in that Stock Purchase 11 Q. No. That, in fact --

12 Agreement, correct? 12 A. They always could.

13 A. Yes. 13 Q. No. That, in fact, that the SPA contemplated

14 Q. You earlier testified that that antidilution 14 the issuance of warrants and options and similar

15 provision reflected a preemptive right to purchase 15 issuances, correct?

16 shares, correct? 16 A. Yes.

17 A. Correct. 17 Q. And could you please turn to Exhibit 16,

18 Q. Isityour understanding that that preemptive 18 please, which is in the volume that -- the separate

19 right was limited to new issuances of stock? 19 volume that the clerk handed to you.

20 A. I'll have to look at it to reconfirm. 20 A. I'm sorry. Did you say 1167

21 Q. Sure. Can we turn back to the relevant 21 Q. Correct.

22 provision, which | believe -- 22 A. I'm there.

23 A. I'm there. 23 Q. Allright. Is this the document that you're

24 Q. Il apologize. | might have to have you tell 24 seeing, the document entitled "Hygea Cap Table as of

25 me whereitis. 25 1/13/17"?
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1 A. Yes,itis. 1 calling a shareholder meeting, correct?

2 Q. Okay. And Mr. Fowler, is this a RIN-created 2 A. That's correct.

3 document? 3 Q. Would you please turn to -- in Exhibit 2 to

4 THE COURT: I'm sorry. Which document are we 4 the document beginning at Bates stamp NV5647.

5 referring to? 5 A. I'm sorry. Which book are we in?

6 MS. GALL: | believe it's Exhibit 16. It's 6 Q. We're back to the Stock Purchase Agreement,

7 Bates stamped beginning NV5001222. 7 which is at Exhibit 2. | apologize.

8 THE COURT: Okay. Thank you. 8 A. Sorry.

9 THE WITNESS: This was a document that was 9 Q. I'd like to turn to NV5647.

10 filed in RIN's system under the T drive. 10 A. I'msorry. I'm not following you. I'm

11 Q. (By Ms. Gall) Okay. 11 trying to find it.

12 A. lcan't speak to the author of it. 12 Q. It's towards the back of the document.

13 Q. Butdo you have an understanding that NSHYG 13 A. The entire book.

14 produced this document to us in this litigation? 14 Q. No, it's towards the back of Exhibit 2.

15 A. No, I don't have that understanding. 15 Approximately maybe 20-25 pages from the end of

16 Q. Okay. Do you see the Bates stamp down below 16 Exhibit 2 before what's been flagged as Exhibit 8. It

17 where it states NV50012227? 17 begins NV5000647.

18 A. Yes, | do. 18 A. Getting close. Apologies.

19 Q. Do you have an understanding that that is the 19 THE COURT: No problem.

20 Bates stamp that NSHYG used in this lawsuit to produce 20 THE WITNESS: Okay. I'm there.

21 documents to us? 21 Q. (By Ms. Gall) Thank you.

22 A. TI'll take your word for it. | believe so. 22 A. My book says Exhibit B, "Bylaws, Hygea

23 Q. But you have not seen this document before 23 Holding Company."

24  this? 24 Q. Mr. Fowler, do you recognize this document?

25 A. ldon't remember it. 25 A. Yes.
Page 119 Page 121

1 Q. Okay. You earlier testified that the Stock 1 Q. Is this what you understood to be the bylaws

2 Purchase Agreement between N5HYG and Hygea provided for 2 of Hygea Holdings Corp., at least as of the time the

3 N5HYG to hold a board seat, correct? 3 Stock Purchase Agreement was entered into?

4 A. That's correct. 4 A. lwould say | believe so.

5 Q. But N5HYG has relinquished that right, has it 5 Q. Okay. Would you please turn to the next page

6 not? 6 beginning NV5648. Turn to the very bottom of the page

7 A. No. 7 where it says "Section 4, Special Meetings," and read

8 Q. Didn't Hygea provide N5SHYG an opportunity to 8 into the record the first sentence of that provision.

9 name a person of their choice to Hygea's board of 9 A. "Special meetings of the stockholders may be

10 directors? 10 called at any time by the presidency or the board of

11 A. Yes, they did. 11 directors or stockholders entitled to cast at least

12 Q. And didn't NSHYG reject that opportunity? 12 one-fifth of the votes which all stockholders are

13 A. N5HYG rejected the opportunity because of 13 entitled to cast in a particular meeting."

14 the concerns over the fiduciary performance of this 14 Q. Atthe time you made your request for a

15 company and did not want to be an active board member 15 shareholder list, did NSHYG hold one-fifth of the stock

16 knowing that -- what was going on with the company. 16 of Hygea Holdings Corp.?

17 Q. So N5HYG did not take its board seat, 17 A. No. It was our intent to call the other

18 correct? 18 shareholders and gather one-fifth.

19 A. Wereserved our right to keep our board 19 Q. But you had not called the other

20 seat, and | maintain the right of board observer. 20 shareholders, had you, Mr. Fowler?

21 Q. But you have not taken the board seat, 21 A. We did not and still have not received a

22 correct? 22 good shareholder list, a good and accurate shareholder

23 A. Thatis correct. 23 list.

24 Q. You also earlier testified that you had 24 Q. Mr. Fowler, do you understand what a books

25 requested a shareholder list for the purposes of 25 and records demand is?
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1 A. lbelieve | do. 1 Apologize. Itis not 41.

2 Q. Okay. What's your understanding of a books 2 THE COURT: We're going to go ahead and take
3 and records demand? 3 our lunch recess.

4 A. That we have to make -- if someone wants to 4 MS. GALL: Your Honor, | have two minutes,

5 make arequest, you have to make a formal request for 5 Your Honor.

6 it. 6 THE COURT: To finish your exam?

7 Q. And have you made a books and records demand 7 MS. GALL: Yes.

8 in this -- to Hygea? 8 THE COURT: Go ahead.

9 A. We have made multiple financial information 9 MS. GALL: Your Honor, may | confer briefly
10 requests. Whether it was considered a formal book and 10 with co-counsel?

11 records request, | am not qualified to speak to. 11 THE COURT: Yes.

12 Q. Could you turn to -- I'm still within the 12 Q. (By Ms. Gall) Would you please turn to

13 bylaws. Could you turn to NV5000655. 13 Exhibit 25.

14 A. | believe I'm there. Article 7, "Corporate 14 A. Sorry. Between the two books, | can't

15 Records." 15 possibly keep all these tabs straight.

16 Q. Could you please read into the record 16 Q. Understand.

17 Article 7, Section 1. 17 A. Okay. I'm there.

18 A. "Any stockholder of record in person or by 18 Q. Do you recall earlier testifying pursuant to

19 attorney or other agent shall, upon written demand 19 this email at Section 2 that -- I'm paraphrasing here,

20 under oath stating the purpose thereof, have the right 20 so please correct me if | mischaracterize your

21 during the usual hours for business to inspect for any 21 testimony in any way -- that you were unhappy about the
22 proper purpose the corporation's stock ledger, a list 22 legal update that was provided to the board of

23 of its stockholders, and its books and records, and to 23 directors at the September meeting referenced in this
24 make extraction therefrom. 24 email?

25 "A proper purpose shall mean a purpose 25 A. Inthis email, | referenced that the board

Page 123 Page 125

1 reasonably related to such person's interest as a 1 was not being informed of the o