
IN THE SUPREME COURT OF THE STATE OF NEVADA 

MANUEL IGLESIAS and EDWARD 
MOFFLY, 
 
Petitioners, 
 
v. 
 
EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF 
NEVADA IN AND FOR THE 
COUNTY OF CLARK and the 
Honorable NANCY ALLF, District 
Court Judge, 
 
Respondents, 
 
and 
 
N5HYG, LLC, A MICHIGAN 
LIMITED LIABILITY 
COMPANY; AND, NEVADA 5, INC., 
A NEVADA CORPORATION, 
 
Real Parties in Interest. 
 

 

Supreme Court No.  
 
Distr. Ct. Case No. A-17-762664-B 
Dept. XXVII 
 
 
 
 
PETITIONERS’ APPENDIX TO 
PETITION UNDER  
NRAP 21 FOR WRIT OF 
PROHIBITION, OR IN THE 
ALTERNATIVE, WRIT OF 
MANDAMUS 
 
(VOLUME XI) 

Pursuant to NRAP 30, Petitioners MANUEL IGLESIAS and EDWARD 

MOFFLY, hereby submit their Petitioners’ Appendix to Petition Under NRAP 

21 for Writ Of Prohibition, or in the Alternative, Writ Of Mandamus. 

KORY L. KAPLAN, ESQ. 
Nevada Bar No. 13164 

Kaplan Cottner 
850 E. Bonneville Ave. 

Las Vegas, Nevada 89101 
(702) 381-8888 

kory@kaplancottner.com 
Attorney for Petitioners 
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Elizabeth A. Brown
Clerk of Supreme Court
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PROOF OF SERVICE 

Pursuant to Nev. R. App. P. 25, I certify that I am an employee of Kaplan 

Cottner; that, in accordance therewith, I caused a copy of PETITIONERS’ 

APPENDIX TO PETITION UNDER NRAP 21 FOR WRIT OF 

PROHIBITION, OR IN THE ALTERNATIVE, WRIT OF MANDAMUS 

to be mailed on the 9th day of June, 2021, by depositing, in a sealed envelope, a 

true and correct copy in the United States mail, postage prepaid a Compact Disc 

containing PDF copies and via email, and addressed to the following:   

Attorneys of Record Parties Represented 
Ogonna M. Brown, Esq.  
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, NV  89169 

N5HYG, LLC, a Michigan limited 
liability company; and, in the event 
the Court grants the pending Motion 
for Reconsideration, NEVADA 5, 
INC., a Nevada corporation 

G. Mark Albright, Esq. 
D. Chris Albright, Esq. 
801 South Rancho Drive 
Suite D-4 
Las Vegas, NV  89106 

N5HYG, LLC, a Michigan limited 
liability company; and, in the event 
the Court grants the pending Motion 
for Reconsideration, NEVADA 5, 
INC., a Nevada corporation 

E. Powell Miller, Esq. (pro hac vice)  
Christopher Kaye, Esq. (pro hac vice)  
950 W. University Dr. 
Suite 300 
Rochester, MI  48307 

N5HYG, LLC, a Michigan limited 
liability company; and, in the event 
the Court grants the pending Motion 
for Reconsideration, NEVADA 5, 
INC., a Nevada corporation 

The Honorable Nancy Allf 
Eighth Judicial District Court 
Department 27 
200 Lewis Avenue 
Las Vegas, NV 89155 

Presiding Judge over Case No.  
A-17-762664-B 

      /s/ Sunny Southworth    
      An employee of Kaplan Cottner 
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ANS 
KAPLAN COTTNER 
KORY L. KAPLAN, ESQ. 
Nevada Bar No. 13164 
Email: kory@kaplancottner.com  
KYLE P. COTTNER, ESQ. 
Nevada Bar No. 12722 
Email:  kyle@kaplancottner.com  
850 E. Bonneville Ave. 
Las Vegas, Nevada 89101 
Telephone: (702) 381-8888 
Facsimile: (702) 832-5559 
Attorneys for Defendants Manuel Iglesias  
and Edward Moffly 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

N5HYG, LLC, a Michigan limited liability 
company; and, in the event the Court grants the 
pending Motion for Reconsideration, Nevada 5, 
Inc., a Nevada corporation,                                                    
                                                  Plaintiffs, 
  
vs. 
 
HYGEA HOLDINGS CORP., a Nevada 
corporation; MANUEL IGLESIAS; EDWARD 
MOFFLY, and DOES I through X, inclusive, and 
ROES I-XXX, inclusive, 
 
                                                  Defendants. 
 

CASE NO. A-17-762664-B 
DEPT. XXVII 
 
 
DEFENDANTS MANUEL IGLESIAS AND 
EDWARD MOFFLY’S ANSWER TO 
SECOND AMENDED COMPLAINT 
 

 

Defendants, Manuel Iglesias (“Iglesias”) and Edward Moffly (“Moffly,” collectively with 

Iglesias, the “Defendants”), by and through their attorneys, Kory L. Kaplan, Esq. and Kyle P. 

Cottner, Esq., of the law firm of Kaplan Cottner, hereby file this Answer to the Second Amended 

Complaint, and state as follows: 

THE PARTIES 

1. Answering Paragraph 1 of the Complaint, Defendants state that they do not have 

sufficient knowledge or information upon which to base a belief as to the truth of the allegations 

contained therein and upon such ground deny each and every allegation contained therein.  

2. Answering Paragraph 2 of the Complaint, Defendants admit that Hygea Holdings 

Case Number: A-17-762664-B

Electronically Filed
1/4/2021 5:07 PM
Steven D. Grierson
CLERK OF THE COURT
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Corp. was part of a network of medical practices.  As to the remainder of the Paragraph, Defendants 

state that they do not have sufficient knowledge or information upon which to base a belief as to 

the truth of the allegations contained therein, including given that Hygea Holdings Corp. filed for 

Chapter 11 protection earlier this year, has since reorganized, and neither Defendants are involved 

in the reorganized debtor, and upon such ground deny each and every allegation contained therein. 

3. Answering Paragraph 3 of the Complaint, Defendants admit each and every 

allegation contained therein.  

4. Answering Paragraph 4 of the Complaint, Defendants admit that Iglesias became 

co-chair of the Board of Directors around May 2018.  As to the remainder of the Paragraph, 

Defendants deny each and every allegation contained therein. 

5. Answering Paragraph 5 of the Complaint, Defendants deny each and every 

allegation contained therein. 

6. Answering Paragraph 6 of the Complaint, Defendants deny each and every 

allegation contained therein, except admit that Moffly was a member of Hygea Holdings Corp.’s 

Board of Directors.   

7. Answering Paragraph 7 of the Complaint, Defendants deny each and every 

allegation contained therein. 

8. Answering Paragraph 8 of the Complaint, Defendants deny each and every 

allegation contained therein 

9. Answering Paragraph 9 of the Complaint, Defendants state that they do not have 

sufficient knowledge or information upon which to base a belief as to the truth of the allegations 

contained therein and upon such ground deny each and every allegation contained therein. 

10. Answering Paragraph 10 of the Complaint, Defendants state that they do not have 

sufficient knowledge or information upon which to base a belief as to the truth of the allegations 

contained therein and upon such ground deny each and every allegation contained therein. 

11. Answering Paragraph 11 of the Complaint, Defendants admit only that the amount 

in controversy exceeds $15,000; Defendants deny that venue and jurisdiction are proper in this 

Court, including based on the doctrines of claim and issue preclusion. 
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GENERAL ALLEGATIONS 

12. Answering Paragraph 12 of the Complaint, Defendants admit the allegations 

contained in the first sentence.  As for the remaining allegations, Defendants state that the 

referenced legal documents speak for themselves, and Defendants admit only that the documents 

state what Plaintiffs allege them to say, and state that they do not have sufficient knowledge or 

information upon which to base a belief as to the truth of the other allegations contained therein 

and upon such ground deny each and every allegation contained therein. 

13. Answering Paragraph 13 of the Complaint, Defendants state that the referenced 

legal documents and transcripts speak for themselves, and Defendants admit only that the 

documents state what Plaintiffs allege them to say, and state that they do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the other allegations 

contained therein and upon such ground deny each and every allegation contained therein. 

14. Answering Paragraph 14 of the Complaint, Defendants deny each and every 

allegation contained therein. 

15. Answering Paragraph 15 of the Complaint, Defendants deny each and every 

allegation contained therein. 

16. Answering Paragraph 16 of the Complaint, Defendants deny each and every 

allegation contained therein. 

17. Answering Paragraph 17 of the Complaint, Defendants do not have sufficient 

knowledge or information upon which to base a belief as to the truth of the other allegations 

contained therein and upon such ground deny each and every allegation contained therein. 

18. Answering Paragraph 18 of the Complaint, Defendants admit only the Nevada 5 

was not a stockholder of record in Hygea Holdings Corp.  For the remaining allegations, 

Defendants state that the SPA speaks for itself, and Defendants admit only that the document states 

what Plaintiffs allege it to say, and state that they do not have sufficient knowledge or information 

upon which to base a belief as to the truth of the other allegations contained therein and upon such 

ground deny each and every allegation contained therein. 

19. Answering Paragraph 19 of the Complaint, Defendants admit only that Nevada 5 
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was not a named party to the Receivership Action.  Defendants deny the remaining allegations of 

this Paragraph.   

20. Answering Paragraph 20 of the Complaint, Defendants admit only that Nevada 5 

was not a stockholder of record in Hygea Holdings Corp.  Defendants deny the remaining 

allegations in this Paragraph. 

21. Answering Paragraph 21 of the Complaint, Defendants deny each and every 

allegation contained therein. 

22. Answering Paragraph 22 of the Complaint, Defendants deny each and every 

allegation contained therein. 

23. Answering Paragraph 23 of the Complaint, Defendants deny each and every 

allegation contained therein. 

24. Answering Paragraph 24 of the Complaint, Defendants deny each and every 

allegation contained therein. 

25. Answering Paragraph 25 of the Complaint, Defendants deny each and every 

allegation contained therein. 

26. Answering Paragraph 26 of the Complaint, Defendants deny each and every 

allegation contained therein. 

27. Answering Paragraph 27 of the Complaint, Defendants deny each and every 

allegation contained therein. 

28. Answering Paragraph 28 of the Complaint, Defendants deny each and every 

allegation contained therein. 

29. Answering Paragraph 29 of the Complaint, Defendants deny each and every 

allegation contained therein. 

30. Answering Paragraph 30 of the Complaint, Defendants deny each and every 

allegation contained therein. 

31. Answering Paragraph 31 of the Complaint, Defendants deny each and every 

allegation contained therein. 

32. Answering Paragraph 32 of the Complaint, Defendants admit each and every 
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allegation contained therein. 

33. Answering Paragraph 33 of the Complaint, Defendants admit each and every 

allegation contained therein. 

34. Answering Paragraph 34 of the Complaint, Defendants admit that they 

communicated that Hygea was profitable.  As to the remainder of the Paragraph, Defendants state 

that the documents speak for themselves, and Defendants admit only that the documents state what 

Plaintiffs allege them to say, and state that they do not have sufficient knowledge or information 

upon which to base a belief as to the truth of the other allegations contained therein and upon such 

ground deny each and every allegation contained therein. 

35. Answering Paragraph 35 of the Complaint, Defendants deny the first sentence of 

the Paragraph.  Defendants state that they do not have sufficient knowledge or information upon 

which to base a belief as to the truth of the other allegations contained therein, as the referenced 

communications likely occurred through their former Hygea.net email accounts to which they do 

not have access, and thus Defendants deny the allegations. 

36. Answering Paragraph 36 of the Complaint, Defendants state that the documents 

speak for themselves, and Defendants admit only that the documents state what Plaintiffs allege 

them to say, and state that they do not have sufficient knowledge or information upon which to 

base a belief as to the truth of the other allegations contained therein and upon such ground deny 

each and every allegation contained therein. 

37. Answering Paragraph 37 of the Complaint, Defendants state that the documents 

speak for themselves, and Defendants admit only that the documents state what Plaintiffs allege 

them to say, and state that they do not have sufficient knowledge or information upon which to 

base a belief as to the truth of the other allegations contained therein and upon such ground deny 

each and every allegation contained therein. 

38. Answering Paragraph 38 of the Complaint, Defendants deny each and every 

allegation contained therein. 

39. Answering Paragraph 39 of the Complaint, Defendants admit only that Nevada 5 

transferred approximately $30 million by way of a wire transfer on or around October 5, 2016, to 
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a trust account held by Akerman LLP.  Defendants deny the remaining allegations of this 

Paragraph.   

40. Answering Paragraph 40 of the Complaint, Defendants state that the SPA speaks 

for itself, and Defendants admit only that the document states what Plaintiffs allege it to say, and 

state that they do not have sufficient knowledge or information upon which to base a belief as to 

the truth of the other allegations contained therein and upon such ground deny each and every 

allegation contained therein. 

41. Answering Paragraph 41 of the Complaint, Defendants state that the documents 

speak for themselves, and Defendants admit only that the documents state what Plaintiffs allege 

them to say, and state that they do not have sufficient knowledge or information upon which to 

base a belief as to the truth of the other allegations contained therein and upon such ground deny 

each and every allegation contained therein. 

42. Answering Paragraph 42 of the Complaint, Defendants deny each and every 

allegation contained therein. 

43. Answering Paragraph 43 of the Complaint, Defendants state that the documents 

speak for themselves, and Defendants admit only that the documents state what Plaintiffs allege 

them to say, and state that they do not have sufficient knowledge or information upon which to 

base a belief as to the truth of the other allegations contained therein and upon such ground deny 

each and every allegation contained therein. 

44. Answering Paragraph 44 of the Complaint, Defendants state that the documents 

speak for themselves, and Defendants admit only that the documents state what Plaintiffs allege 

them to say, and state that they do not have sufficient knowledge or information upon which to 

base a belief as to the truth of the other allegations contained therein and upon such ground deny 

each and every allegation contained therein. 

45. Answering Paragraph 45 of the Complaint, Defendants state that the documents 

speak for themselves, and Defendants admit only that the documents state what Plaintiffs allege 

them to say, and state that they do not have sufficient knowledge or information upon which to 

base a belief as to the truth of the other allegations contained therein and upon such ground deny 
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each and every allegation contained therein. 

46. Answering Paragraph 46 of the Complaint, Defendants deny each and every 

allegation contained therein. 

47. Answering Paragraph 47 of the Complaint, Defendants admit that the RTO never 

occurred.  As to the remainder of the Paragraph, Defendants deny each and every allegation 

contained therein. 

48. Answering Paragraph 48 of the Complaint, Defendants deny each and every 

allegation contained therein. 

49. Answering Paragraph 49 of the Complaint, Defendants deny each and every 

allegation contained therein. 

50. Answering Paragraph 50 of the Complaint, Defendants deny each and every 

allegation contained therein. 

51. Answering Paragraph 51 of the Complaint, Defendants deny each and every 

allegation contained therein. 

52. Answering Paragraph 52 of the Complaint, Defendants deny each and every 

allegation contained therein. 

53. Answering Paragraph 53 of the Complaint, Defendants deny each and every 

allegation contained therein. 

54. Answering Paragraph 54 of the Complaint, Defendants deny each and every 

allegation contained therein. 

55. Answering Paragraph 55 of the Complaint, Defendants deny any 

misrepresentations.  As to the remainder of the Paragraph, Defendants state that the documents 

speak for themselves, and Defendants admit only that the documents state what Plaintiffs allege 

them to say, and state that they do not have sufficient knowledge or information upon which to 

base a belief as to the truth of the other allegations contained therein and upon such ground deny 

each and every allegation contained therein. 

56. Answering Paragraph 56 of the Complaint, Defendants state that the documents 

speak for themselves, and Defendants admit only that the documents state what Plaintiffs allege 
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them to say, and state that they do not have sufficient knowledge or information upon which to 

base a belief as to the truth of the other allegations contained therein and upon such ground deny 

each and every allegation contained therein. 

57. Answering Paragraph 57 of the Complaint, Defendants admit only that Hygea 

Holdings Corp. has not gone public.  Defendants deny the remaining allegations of this Paragraph.  

58. Answering Paragraph 58 of the Complaint, Defendants admit only that in or around 

August 1, 2017, Hygea Holdings Corp. ceased making Post-Closing Monthly Payments to 

N5HYG.  Defendants deny the remaining allegations of this Paragraph.   

59. Answering Paragraph 59 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

FIRST CAUSE OF ACTION 

Florida Statutory Securities Fraud 

(Nevada 5 against Defendants) 

60. Answering Paragraph 60 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

61. Answering Paragraph 61 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

62. Answering Paragraph 62 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

63. Answering Paragraph 63 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

64. Answering Paragraph 64 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

65. Answering Paragraph 65 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

66. Answering Paragraph 66 of the Complaint, Defendants deny each and every 

allegation contained therein. 
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67. Answering Paragraph 67 of the Complaint, Defendants deny each and every 

allegation contained therein. 

68. Answering Paragraph 68 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

69. Answering Paragraph 69 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

70. Answering Paragraph 70 of the Complaint, Defendants deny each and every 

allegation contained therein. 

71. Answering Paragraph 71 of the Complaint, Defendants deny each and every 

allegation contained therein. 

72. Answering Paragraph 72 of the Complaint, Defendants deny each and every 

allegation contained therein. 

SECOND CAUSE OF ACTION 

Control Person Liability under the Florida Act 

(Nevada 5 against Defendants) 

73. Answering Paragraph 73 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

74. Answering Paragraph 74 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

75. Answering Paragraph 75 of the Complaint, Defendants deny each and every 

allegation contained therein. 

76. Answering Paragraph 76 of the Complaint, Defendants deny each and every 

allegation contained therein. 

77. Answering Paragraph 77 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

78. Answering Paragraph 78 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 
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79. Answering Paragraph 79 of the Complaint, Defendants deny each and every 

allegation contained therein. 

80. Answering Paragraph 80 of the Complaint, Defendants deny each and every 

allegation contained therein. 

81. Answering Paragraph 81 of the Complaint, Defendants deny each and every 

allegation contained therein. 

THIRD CAUSE OF ACTION 

Michigan Statutory Securities Fraud 

(Nevada 5 against Defendants) 

82. Answering Paragraph 82 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

83. Answering Paragraph 83 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

84. Answering Paragraph 84 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

85. Answering Paragraph 85 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

86. Answering Paragraph 86 of the Complaint, Defendants deny each and every 

allegation contained therein. 

87. Answering Paragraph 87 of the Complaint, Defendants deny each and every 

allegation contained therein. 

88. Answering Paragraph 88 of the Complaint, Defendants deny each and every 

allegation contained therein. 

89. Answering Paragraph 89 of the Complaint, Defendants deny each and every 

allegation contained therein. 

90. Answering Paragraph 90 of the Complaint, Defendants deny each and every 

allegation contained therein. 
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91. Answering Paragraph 91 of the Complaint, Defendants deny each and every 

allegation contained therein. 

92. Answering Paragraph 92 of the Complaint, Defendants deny each and every 

allegation contained therein. 

93. Answering Paragraph 93 of the Complaint, Defendants deny each and every 

allegation contained therein. 

FOURTH CAUSE OF ACTION 

Control Person Liability under the Michigan Act 

(Nevada 5 against Defendants) 

94. Answering Paragraph 94 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

95. Answering Paragraph 95 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

96. Answering Paragraph 96 of the Complaint, Defendants deny each and every 

allegation contained therein. 

97. Answering Paragraph 97 of the Complaint, Defendants deny each and every 

allegation contained therein. 

98. Answering Paragraph 98 of the Complaint, Defendants deny each and every 

allegation contained therein. 

99. Answering Paragraph 99 of the Complaint, Defendants deny each and every 

allegation contained therein. 

100. Answering Paragraph 100 of the Complaint, Defendants deny each and every 

allegation contained therein. 

101. Answering Paragraph 101 of the Complaint, Defendants admit each and every 

allegation contained therein. 

102. Answering Paragraph 102 of the Complaint, Defendants deny each and every 

allegation contained therein. 
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103. Answering Paragraph 103 of the Complaint, Defendants deny each and every 

allegation contained therein. 

104. Answering Paragraph 104 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

105. Answering Paragraph 105 of the Complaint, Defendants deny each and every 

allegation contained therein. 

106. Answering Paragraph 106 of the Complaint, Defendants deny each and every 

allegation contained therein. 

107. Answering Paragraph 107 of the Complaint, Defendants deny each and every 

allegation contained therein. 

FIFTH CAUSE OF ACTION 

Common Law Fraud 

(Nevada 5 against Defendants and Roes and Does) 

108. Answering Paragraph 108 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

109. Answering Paragraph 109 of the Complaint, Defendants deny each and every 

allegation contained therein. 

110. Answering Paragraph 110 of the Complaint, Defendants deny each and every 

allegation contained therein. 

111. Answering Paragraph 111 of the Complaint, Defendants deny each and every 

allegation contained therein. 

112. Answering Paragraph 112 of the Complaint, Defendants deny each and every 

allegation contained therein. 

113. Answering Paragraph 113 of the Complaint, Defendants deny each and every 

allegation contained therein. 

114. Answering Paragraph 114 of the Complaint, Defendants deny each and every 

allegation contained therein. 
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115. Answering Paragraph 115 of the Complaint, Defendants deny each and every 

allegation contained therein. 

SIXTH CAUSE OF ACTION 

Negligent Misrepresentation 

(Nevada 5 against Defendants and Roes and Does) 

116. Answering Paragraph 116 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

117. Answering Paragraph 117 of the Complaint, Defendants deny each and every 

allegation contained therein. 

118. Answering Paragraph 118 of the Complaint, Defendants deny each and every 

allegation contained therein. 

119. Answering Paragraph 119 of the Complaint, Defendants deny each and every 

allegation contained therein. 

120. Answering Paragraph 120 of the Complaint, Defendants deny each and every 

allegation contained therein. 

121. Answering Paragraph 121 of the Complaint, Defendants deny each and every 

allegation contained therein. 

122. Answering Paragraph 122 of the Complaint, Defendants deny each and every 

allegation contained therein. 

SEVENTH CAUSE OF ACTION 

Silent Fraud/Material Omissions 

(Nevada 5 against Defendants and Roes and Does) 

123. Answering Paragraph 123 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

124. Answering Paragraph 124 of the Complaint, Defendants deny each and every 

allegation contained therein. 
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125. Answering Paragraph 125 of the Complaint, Defendants deny each and every 

allegation contained therein. 

126. Answering Paragraph 126 of the Complaint, Defendants state that they do not have 

sufficient knowledge or information upon which to base a belief as to the truth of the allegations 

contained therein and upon such ground deny each and every allegation contained therein. 

127. Answering Paragraph 127 of the Complaint, Defendants deny each and every 

allegation contained therein. 

128. Answering Paragraph 128 of the Complaint, Defendants deny each and every 

allegation contained therein. 

129. Answering Paragraph 129 of the Complaint, Defendants deny each and every 

allegation contained therein. 

EIGHTH CAUSE OF ACTION 

Breaches of Contract 

(N5HYG against Defendants) 

130. Answering Paragraph 130 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

131. Answering Paragraph 131 of the Complaint, the allegation is a legal conclusion to 

which no response is required. 

132. Answering Paragraph 132 of the Complaint, Defendants deny each and every 

allegation contained therein. 

133. Answering Paragraph 133 of the Complaint, Defendants deny each and every 

allegation contained therein. 

134. Answering Paragraph 134 of the Complaint, Defendants deny each and every 

allegation contained therein. 

135. Answering Paragraph 135 of the Complaint, Defendants deny each and every 

allegation contained therein. 

. . . 
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NINTH CAUSE OF ACTION 

Civil Conspiracy 

(Plaintiffs against Defendants and Roes and Does) 

136. Answering Paragraph 136 of the Complaint, Defendants repeat and re-allege their 

answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

137. Answering Paragraph 137 of the Complaint, Defendants deny each and every 

allegation contained therein. 

138. Answering Paragraph 138 of the Complaint, Defendants deny each and every 

allegation contained therein. 

139. Answering Paragraph 139 of the Complaint, Defendants deny each and every 

allegation contained therein. 

140. Answering Paragraph 140 of the Complaint, Defendants deny each and every 

allegation contained therein. 

141. Answering Paragraph 141 of the Complaint, Defendants deny each and every 

allegation contained therein. 

142. Answering Paragraph 142 of the Complaint, Defendants deny each and every 

allegation contained therein. 

143. Answering Paragraph 143 of the Complaint, Defendants deny each and every 

allegation contained therein. 

144. Answering Paragraph 144 of the Complaint, Defendants deny each and every 

allegation contained therein. 

145. Answering Paragraph 145 of the Complaint, Defendants deny each and every 

allegation contained therein. 

TENTH CAUSE OF ACTION 

Concert of Action 

(Plaintiffs against Defendants and Roes and Does) 

146. Answering Paragraph 146 of the Complaint, Defendants repeat and re-allege their 
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answers previously set forth herein and incorporate the same by reference as if fully set forth 

herein. 

147. Answering Paragraph 147 of the Complaint, Defendants deny each and every 

allegation contained therein. 

148. Answering Paragraph 148 of the Complaint, Defendants deny each and every 

allegation contained therein. 

149. Answering Paragraph 149 of the Complaint, Defendants deny each and every 

allegation contained therein. 

150. Answering Paragraph 150 of the Complaint, Defendants deny each and every 

allegation contained therein. 

151. Answering Paragraph 151 of the Complaint, Defendants deny each and every 

allegation contained therein. 

152. Answering Paragraph 152 of the Complaint, Defendants deny each and every 

allegation contained therein. 

153. Answering Paragraph 153 of the Complaint, Defendants deny each and every 

allegation contained therein. 

ELEVENTH CAUSE OF ACTION 

Claim for Books and Records 

(Plaintiffs against Defendants and Roes and Does) 

154. Answering Paragraphs 154-161 of the Complaint, the cause of action was dismissed 

as moot by Plaintiffs. 

AFFIRMATIVE DEFENSES 

1. Plaintiffs have failed to state a claim against Defendants upon which relief can be 

granted. 

2. Defendants are not the real party in interest. 

3. The claims, and each of them, are barred by the failure of the Plaintiffs to plead those 

claims with particularity. 

4. Plaintiffs’ claims and/or entitlement(s) to relief, if any, is cut off by its failure to act in 
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good faith.  

5. Plaintiffs’ claims and/or entitlement(s) to relief are barred, in whole or in part, due to 

its failure to satisfy a condition precedent.  

6. Plaintiffs’ claims and/or entitlement(s) to relief are barred, in whole or in part, due to 

the negligence of Plaintiff.  

7. Plaintiffs’ claims and/or entitlement(s) to relief are barred as it has not suffered any 

damages.  

8. Damages and/or injuries, if any, suffered by Plaintiffs are not attributable to any act, 

conduct, or omission on the part of Defendants.  

9. At all times material hereto, Defendants acted reasonably and in good faith.  

10. Plaintiffs’ claims are barred in whole or in part due to the failure to join a necessary 

party.  

11. Plaintiffs’ claims are barred in whole or in part by the doctrine of in pari delicto.  

12. Plaintiffs’ claims for relief as set forth in the Complaint are barred by the statute of 

limitations as contained in Chapter 11 of the Nevada Revised Statutes.   

13. Plaintiffs’ claims and/or entitlement(s) to relief, if any, are barred or reduced under the 

doctrines of recoupment and/or setoff.  

14. Plaintiffs’ claims and/or entitlement(s) to relief are barred, in whole or in part, due to 

Plaintiff’s misconduct.  

15. Plaintiffs are not entitled to punitive damages as Plaintiffs have not pled facts sufficient 

to support such an award.  

16. Plaintiffs are not entitled to recover any punitive or exemplary damages as prayed for 

in the Complaint: any such award as applied to the facts in this case would violate Defendants’ 

constitutional rights under provisions of the United States and Nevada State Constitutions, 

including, but not limited to, the due process clauses of the Fifth and Fourteenth Amendments to 

the United States Constitution, and the excessive fines and cruel and unusual punishment clauses 

of the Eighth Amendment to the United States Constitution.  

17. Plaintiffs are not entitled to recover any punitive or exemplary damages as Defendants 
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acted in good faith at all times relevant herein.  

18. Plaintiffs are barred from recovery in whole or in part, in proportion to the fault 

attributed to Plaintiffs.  

19. Plaintiffs, by their acts and conduct, have waived any and all claims alleged herein 

against Defendants. 

20. To the extent that Plaintiffs have suffered any damages, such damages should be set-

off in an amount to be proven. 

21. The damages, if any, suffered by Plaintiffs, were caused in whole or in part by their 

own actions and/or omissions. 

22. Plaintiffs are barred from recovery on her claims pursuant to the equitable doctrines of 

waiver and estoppel. 

23. Any and all damages sustained by Plaintiffs are the result of negligence of a third-party 

over whom Defendants have no control. 

24. Plaintiffs’ claims are barred by the doctrine of unclean hands. 

25. Plaintiffs’ claims are barred in whole or in part by the doctrine of estoppel, laches, 

and/or waiver. 

26. Plaintiffs have failed to mitigate damages. 

27. There has been payment and/or satisfaction in reference to the cause of action which is 

the subject matter of the Complaint herein. 

28. Defendants were justified and privileged to engage in the conduct in question that is 

alleged to have caused injury or damage. 

29. Plaintiffs have failed to timely plead this matter and have thereby delayed the 

investigation and litigation of this claim to the prejudice of Defendants, and accordingly this action 

should be dismissed. 

30. The Court’s Claim Preclusion Order on the same claims as set forth in the Complaint 

is res judicata as to those claims. 

31. The Omnibus Order on Defendants’ Motion to Dismiss Plaintiff’s Second Amended 

Complaint in Nevada 5, Inc. v. Daniel T. McGowan, et al, Case No. 19-014926 CA 44 is issue 
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preclusion and claim preclusion as to the claims set forth in the Complaint.  

32. The performance of the contract(s) at issue has been rendered impossible and/or 

impracticable.   

33. The performance of the contract(s) is excused under the doctrine of frustration of 

purpose.  

34. The claims set forth in the Complaint have been discharged through the Chapter 11 

Voluntary Petition of Hygea Holdings Corp. filed in the U.S. Bankruptcy Court for the District of 

Delaware, Case No. 20-10361-KBO and confirmed by the Delaware Bankruptcy Court in an Order 

confirming the Second Amended Plan of Reorganization. 

35. The claims set forth in the Complaint are barred by the doctrine of privity. 

36. It has been necessary for the Defendants to retain the services of an attorney to defend 

this action and a reasonable sum should be allowed Defendants as and for attorney’s fees, together 

with their costs expended in this action. 

37. Pursuant to NRCP 11, all possible affirmative defenses may not have been alleged 

herein insofar as sufficient facts were not available after reasonable inquiry upon the filing of this 

Answer, and therefore, Defendants reserve the right to amend this Answer to allege additional 

affirmative defenses if subsequent investigation warrants.  

38. Some affirmative defenses may have been pled for purposes of non-waiver.  

Defendants reserve the right to amend the affirmative defenses as discovery progresses. 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 
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WHEREFORE, Defendants pray as follows: 

1. That Plaintiffs take nothing by way of their Complaint on file herein; 

2. That Defendants be awarded reasonable attorney’s fees and costs; and  

3. For such other and further relief as the Court may deem just and proper for having 

to defend this action. 

Dated this 4th day of January, 2021. 

   KAPLAN COTTNER 
 
 
   By:  /s/ Kory L. Kaplan     

KORY L. KAPLAN, ESQ. 
Nevada Bar No. 13164 
KYLE P. COTTNER, ESQ. 
Nevada Bar No. 12722 
850 E. Bonneville Ave.  
Las Vegas, Nevada 89101 
Attorneys for Defendants Manuel Iglesias  
and Edward Moffly 
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CERTIFICATE OF SERVICE 

I hereby certify that the Defendants Manuel Iglesias and Edward Moffly’s Answer to 

Second Amended Complaint submitted electronically for filing and/or service with the Eighth 

Judicial District Court on the 4th day of January, 2021.  Electronic service of the foregoing 

document shall be made in accordance with the E-Service List as follows1: 

 
Attorneys for Plaintiffs NYHYG, LLC and Nevada 5, Inc. 
Ogonna M. Brown, Esq. (OBrown@lrrc.com) 
 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
G. Mark Albright, Esq. (gma@albrightstoddard.com) 
D. Chris Albright, Esq. (dca@albrightstoddard.com) 
 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
E. Powell Miller, Esq. (epm@millerlawpc.com) 

Christopher Kaye, Esq. (cdk@millerlawpc.com)    
 

 
       /s/ Sunny Southworth     
       An Employee of Kaplan Cottner 

 

 

 

 

 

 
1 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System consents to 

electronic service in accordance with NRCP 5(b)(2)(D). 
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MJUD 
KAPLAN COTTNER 
KORY L. KAPLAN, ESQ. 
Nevada Bar No. 13164 
Email: kory@kaplancottner.com  
KYLE P. COTTNER, ESQ. 
Nevada Bar No. 12722 
Email:  kyle@kaplancottner.com  
850 E. Bonneville Ave. 
Las Vegas, Nevada 89101 
Telephone: (702) 381-8888 
Facsimile: (702) 832-5559 
Attorneys for Defendants Manuel Iglesias  
and Edward Moffly 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

N5HYG, LLC, a Michigan limited liability 
company; and Nevada 5, Inc., a Nevada 
corporation,                                                    
                                                  Plaintiffs, 
  
vs. 
 
HYGEA HOLDINGS CORP., a Nevada 
corporation; MANUEL IGLESIAS; EDWARD 
MOFFLY, and DOES I through X, inclusive, and 
ROES I-XXX, inclusive, 
 
                                                  Defendants. 
 

CASE NO. A-17-762664-B 
DEPT. XXVII 
 
 
DEFENDANTS’ PARTIAL MOTION FOR 
JUDGMENT ON THE PLEADINGS 
 
 
HEARING REQUESTED 
 
Date of Hearing: 
Time of Hearing: 

 

Defendants, Manuel Iglesias (“Iglesias”) and Edward Moffly (“Moffly,” collectively with 

Iglesias, the “Defendants”), by and through their attorneys, Kory L. Kaplan, Esq. and Kyle P. 

Cottner, Esq., of the law firm of Kaplan Cottner, hereby file this Motion for Judgment on the 

Pleadings (“Motion”). 

This Motion is made and based on the papers and pleadings on file herein, the attached 

Memorandum of Points and Authorities, and any oral argument the Court may choose to entertain  

. . . 

. . . 

. . . 

Case Number: A-17-762664-B

Electronically Filed
2/22/2021 2:13 PM
Steven D. Grierson
CLERK OF THE COURT
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at the time of the hearing.  

Dated this 22nd day of February, 2021. 
   
   KAPLAN COTTNER 
 
 
 
   By:  /s/ Kory L. Kaplan     

KORY L. KAPLAN, ESQ. 
Nevada Bar No. 13164 
KYLE P. COTTNER, ESQ. 
Nevada Bar No. 12722 
850 E. Bonneville Ave.  
Las Vegas, Nevada 89101 
Attorneys for Defendants Manuel Iglesias  
and Edward Moffly 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I.  

INTRODUCTION 

This case arises from Plaintiff N5HYG, LLC’s (“N5HYG”) purchase of stock in Hygea 

Holdings Corp. (“Hygea”).  There is no dispute that the stock purchase agreement governing that 

purchase was between Hygea and N5HYG, and not Nevada 5, Inc. (“Nevada 5”); that the stock at 

issue was held at all times by N5HYG, and never by Nevada 5; and that N5HYG was the 

stockholder of record, and not Nevada 5.  Plaintiffs admit as much in their operative complaint.  

Despite these admissions that Plaintiff Nevada 5 neither held the stock nor purchased the stock, 

Nevada 5 alleges that it has standing to maintain claims arising from the stock purchase merely 

because it transferred the purchase monies to Hygea.  Nevada 5, however, is issue precluded from 

maintaining this position.   

The issue of Nevada 5’s standing to maintain claims based on N5HYG’s stock purchase—

has already been litigated and decided by the Florida Circuit Court against Nevada 5.  In December 

2020, the Florida Court ruled with prejudice that Nevada 5 lacks standing to bring any claims 

based on the stock transaction at issue.  Accordingly, under the doctrine of issue preclusion, where 

“any issue that was actually and necessarily litigated in [case I] will be estopped from being 
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relitigated in [case II],” Nevada 5 is estopped from asserting in this action that it has standing to 

maintain the claims arising from the stock transaction.  Exec. Mgmt. v. Ticor Title Ins. Co., 114 

Nev. 823, 835, 963 P.2d 465, 473 (1998) (internal quotations omitted) (brackets in original).  

Nevada 5’s claims should be dismissed. 

II.  

STATEMENT OF FACTS 

In 2016, Hygea and Plaintiff N5HYG entered into a stock purchase agreement (the 

“SPA”).1  Plaintiff Nevada 5 is not a party to the SPA.  Indeed, pursuant to the SPA, Hygea agreed 

to sell 8.57% of its issued and outstanding shares to N5HYG, not Nevada 5, in exchange for $30 

million.  Among other things, the SPA contains an integration clause, which provides that the SPA 

“constitutes the entire agreement among the Parties with respect to the subject matter hereof and 

supersedes any and all prior discussions negotiations, proposal, undertakings, understandings, and 

agreements … none of which shall ever be used as evidence of the Parties’ intent.”   

Following the stock purchase, N5HYG became disenchanted with Hygea’s performance, 

and so it and its parent company, Nevada 5, sued.  Plaintiffs originally brought this action against 

all of Hygea’s former directors, which included not only current defendants Iglesias and Moffly, 

but also twelve other individuals.  See Complaint and First Amended Complaint, on file herein.  

Plaintiffs alleged that the directors’ fraudulent misrepresentations of Hygea’s financial 

performance and intent to go public resulted in N5HYG’s investment of $30 million for 8.57% of 

Hygea’s outstanding shares and brought various claims for securities fraud, fraudulent inducement, 

and other fraud.  Id. at ¶¶ 1, 24, 35.   

Preliminary motion practice ensued, including motions to dismiss for failure to state a 

claim, for lack of personal jurisdiction, and for claim preclusion.  Defendants will not repeat the 

entire history of those motions here, only their relevant outcomes as follows:   

 
1 The SPA is attached as Exhibit A to the Second Amended Complaint.   
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• The Court dismissed all directors (other than Iglesias and Moffly) for lack 
of personal jurisdiction.  See May 10, 2019 Findings of Fact, Conclusions of Law, 
and Order, on file herein. 

• The Court dismissed all claims based on claim preclusion and ruled that 
Plaintiffs are barred from bringing further claims based on the same facts.  See 
December 3, 2019 Findings of Fact, Conclusions of Law, and Order Granting 
Defendants’ Motion for Reconsideration Re: Claim Preclusion, on file herein.2 

Following these dismissals, there were effectively two cases: (1) the one here against 

Iglesias and Moffly and (2) a “sister” action in Florida that Plaintiffs initiated against the 12 

directors dismissed from this case for lack of personal jurisdiction.  The Florida Action, also 

brought by Nevada 5, was based on the same facts as this case: the directors’ fraudulent 

misrepresentations of Hygea’s financial performance and intent to go public resulted in an 

investment of $30 million for 8.57% of Hygea’s outstanding shares.  See Exhibit A, Florida 

Second Amended Complaint.3   

The directors in the Florida case moved to dismiss that action, arguing that Nevada 5 lacks 

standing to bring any claims based on N5HYG’s purchase of Hygea stock.  The Florida Court 

agreed.  On December 9, 2020, the Honorable Judge William Thomas dismissed Nevada 5’s 

Florida Complaint in its entirety with prejudice, holding that Nevada 5 lacks standing to assert its 

claims based on the stock transaction, because N5HYG was the stockholder, not Nevada 5.  See 

Omnibus Order on Defendants’ Motion to Dismiss Plaintiff’s Second Amended Complaint, a true 

and correct copy of which is attached hereto as Exhibit B.4  The Florida Court additionally held 

that the integration clause in the Stock Purchase Agreement defeats Nevada 5’s claims for “fraud 

for alleged oral misrepresentations that are adequately covered or expressly contradicted in a later 

written contract.”  Id. at p. 5.   

The Florida Court’s findings are more fully, in relevant part, as follows: 

 
2 Also attached to Defendants Iglesias and Moffly’s January 4, 2021 Answer to Second Amended 
Complaint. 

3 Also attached to Defendants Iglesias and Moffly’s January 4, 2021 Answer to Second Amended 
Complaint. 

4 Also attached to Defendants Iglesias and Moffly’s January 4, 2021 Answer to Second Amended 
Complaint.  The Court may also take judicial notice of this Omnibus Order. 
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The Plaintiff asserts to satisfy the requirements of standing, it must show that a case 
and controversy exists between the Plaintiff and Defendants, and that such a case 
and controversy continues from the commencement to the conclusion of the 
litigation. Ferreiro v. Phila. Indem. Ins. Co. 928 So. 2d 374, 377 (Fla. 3DCA 2006). 
To this end, Plaintiff argues that it, after relying on alleged false representations 
from Defendants, invested $30 million in HYGEA. Plaintiff argues that it is not 
asserting a claim based upon a breach of the SPA on behalf of N5HYG, it is 
asserting claims based on its $30 million investment based upon false pretenses. 
Plaintiff suggest that the fact that it paid $30 million for the shares is the relevant 
inquiry in regard to standing. This Court disagrees. It is true that the Plaintiff 
transferred the money to HYGEA. However, Plaintiff created a separate entity to 
actually purchase, own and hold the shares pursuant to a SPA. Therefore, this Court 
concludes that Plaintiff, Nevada 5, does not have standing to maintain this action, 
which is based entirely upon a purportedly fraudulently induced purchase of 
HYGEA holding stock by Nevada 5’s subsidiary, N5HYG. A subsidiary is a 
separate legal entity from the parent company. It was the subsidiary who agreed to 
purchase HYGEA common stock for $30 million under specified conditions. Those 
specified conditions were outlined in a SPA signed by HYGEA and N5HYG. It is 
N5HYG not Nevada 5 who is the proper party to request adjudication of the issues 
identified in the Second Amended Complaint. 
Having established that N5HYG is the party with standing to bring this action, the 
Court will now briefly discuss the SPA. The integration clause in the “SPA” defeats 
Nevada 5’s claims for fraudulent inducement. The Plaintiff cannot recover in fraud 
for alleged oral misrepresentations that are adequately covered or expressly 
contradicted in a later written contract. In the instant case, the alleged 
misrepresentations consist of alleged statements about HYGEA Holdings earnings 
and other aspects of HYGEA’s financial conditions. Yet, the “SPA” contains a 
specific set of representations and warranties under the heading “Financial Matters” 
in which HYGEA Holdings expressly represented the truth and accuracy of its 
financial statements, balance sheets and earnings reports. Because the alleged 
misrepresentations claimed by Nevada 5 concern the precise topic of express 
representations and warranties in the “SPA”, the “SPA’s”, integration clause bars 
Nevada 5’s claims arising from these alleged misrepresentations. This is because 
the contract fully addressed the alleged representations that allegedly caused the 
fraudulent inducement.  
… 
ORDERED AND ADJUDGED the Defendants’ motion to dismiss based upon 
Plaintiff’s lack of standing is granted with prejudice. Additionally, the “SPA” 
merger and integration clause would bar Plaintiff’s fraudulent inducement claims. 

Id. at pp. 3-6.   

 As set forth further below, the Florida Court’s rulings against Nevada 5 preclude Nevada 

5 from asserting in this action that it has standing to maintain claims arising from the stock 
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transaction to which N5HYG, not Nevada 5, was a party, and even if Nevada 5 had standing, the 

SPA’s integration clause defeats its fraud-based claims.  This is fatal to Nevada 5’s case, and it 

and its claims should be dismissed from this case in their entirety.   

III.  

LEGAL ARGUMENT 

A. Legal Standard for Judgment on the Pleadings. 

In considering a motion for judgment on the pleadings, nothing outside the complaint and 

any defenses in the answer thereto may be taken into consideration.  See Lovelock Lands v. 

Lovelock Land & Dev. Co., 54 Nev. 1, 7 P.2d 593, 594 (1932) (“The settled rule is that upon a 

motion for judgment on the pleadings nothing dehors the complaint nor any defense thereto set up 

in the answer can be taken into account in disposing of such motion.”). 

After the pleadings are closed but within such time as not to delay the trial, any 
party may move for judgment on the pleadings. If, on a motion for judgment on the 
pleadings, matters outside the pleadings are presented to and not excluded by the 
court, the motion shall be treated as one for summary judgment and disposed of as 
provided in Rule 56, and all parties shall be given reasonable opportunity to present 
all material made pertinent to such a motion by Rule 56.  

NRCP 12(c). 

Judicial notice is appropriate in the motion for judgment on the pleadings context: “[I]n 

evaluating a motion for judgment on the pleadings ... [a] court may ‘take judicial notice of 

‘proceedings' in other courts, both within and outside of the federal judicial system, if the 

proceedings have a direct relation to the matters at issue.”’ Black & Decker, Inc. v. Robert Bosch 

Tool Corp., 500 F. Supp. 2d 864, 867 (N.D. Ill. 2007) (granting competitor’s motion for judgment 

on the pleadings) (quoting United States v. Hope, 906 F.2d 254 (7th Cir. 1990)); see also United 

States v. 14.02 Acres of Land More or Less in Fresno Cty., 547 F.3d 943, 955 (9th Cir. 2008) 

(holding district court did not abuse its discretion in considering public records outside of the 

pleadings in ruling on a motion for judgment on the pleadings).   

. . . 

. . . 

PET002578



 

 7 

 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
K

A
PL

A
N

 C
O

T
T

N
E

R
 

85
0 

E
. B

on
ne

vi
lle

 A
ve

. 
L

as
 V

eg
as

, N
ev

ad
a 

89
10

1 
T

el
:  

(7
02

) 3
81

-8
88

8 
   

Fa
x:

  (
70

2)
 8

32
-5

55
9 

 
  

B.  Nevada's Doctrine of Issue Preclusion Dictates that Judgment be Entered in 

Defendants’ Favor on All of Nevada 5’s Claims.  

Issue preclusion, also called collateral estoppel, prevents parties from re-litigating an issue 

that has already been decided against that party by another court.  Thompson v. City of N. Las 

Vegas, 108 Nev. 435, 439–40, 833 P.2d 1132, 1134–35 (1992).  The following factors are 

necessary for application of issue preclusion:  

(1) the issue decided in the prior litigation must be identical to the issue presented 
in the current action;  
 

(2) the initial ruling must have been on the merits and have become final;  
 

(3) the party against whom the judgment is asserted must have been a party or in 
privity with a party to the prior litigation; and  

 
(4) the issue was actually and necessarily litigated.   

 

Five Star Capital Corp v. Ruby, 194 P.3d 709, 713 (Nev. 2008).  As discussed below, these factors 

are all met with respect to the issue of Nevada 5’s standing and/or ability to bring fraud-based 

claims. 

i. The issue of Nevada 5’s standing to maintain its claims has been raised in both 

this case and the Florida case. 

First, the Court must address whether “the issue decided in the prior litigation [is] identical 

to the issue presented in the current action.”  It is.   

Standing is “a threshold question” required in every case that determines whether the court 

may even entertain the proceeding. Veal v. Am. Home Mortg. Servicing, Inc. (In re Veal), 450 B.R. 

897, 906 (9th Cir. BAP 2011) (quoting Warth v. Seldin, 422 U.S. 490, 499, 95 S. Ct. 2197, 2205, 

45 L. Ed. 2d 343 (1975)).  For a court to have jurisdiction over the case, “the party bringing the 

suit must establish standing.” Elk Grove Unified Sch. Dist. V. Newdow, 542 U.S. 1, 11 (2004), 

abrogated in part on other grounds in Lexmark Int'l, Inc. v. Static Control Components, Inc., 134 

S.Ct. 1377, 1387 (2014).  

In the Florida Action, the Court there held that “Nevada 5 does not have standing to 

maintain this action, which is based entirely on a purportedly fraudulently induced purchase of 
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Hygea Holdings stock by Nevada 5’s subsidiary, N5HYG.”  Exhibit B, p. 4.  The Court also held 

that Nevada 5 is further barred from bringing its fraud claims based on N5HYG’s stock purchase 

because:  
The integration clause in the “SPA” defeats Nevada 5’s claims for fraudulent 
inducement. The Plaintiff cannot recover in fraud for alleged oral 
misrepresentations that are adequately covered or expressly contradicted in a later 
written contract. In the instant case, the alleged misrepresentations consist of 
alleged statements about HYGEA Holdings earnings and other aspects of 
HYGEA’s financial conditions. Yet, the “SPA” contains a specific set of 
representations and warranties under the heading “Financial Matters” in which 
HYGEA Holdings expressly represented the truth and accuracy of its financial 
statements, balance sheets and earnings reports. Because the alleged 
misrepresentations claimed by Nevada 5 concern the precise topic of express 
representations and warranties in the “SPA”, the “SPA’s”, integration clause bars 
Nevada 5’s claims arising from these alleged misrepresentations. This is because 
the contract fully addressed the alleged representations that allegedly caused the 
fraudulent inducement.  

Id. at 5.   

The Florida Court, in its Omnibus Order, held that Nevada 5 lacked standing to maintain 

any claims arising out of N5HYG’s stock purchase, and also that any claims based on fraud are 

barred by the stock purchase agreement’s integration clause.  Iglesias and Moffly raise the same 

issues of standing and integration here, based on the exact same stock transaction between Hygea 

and N5HYG and the exact same stock purchase agreement.  The Florida Court’s decision on these 

issues precludes Nevada 5 from relitigating the issues in this case.      

ii. The Florida Order is a final ruling on the merits. 

Second, the Court must decide whether the Florida Order, issued in response to the 

defendants’ Rule 12(b) motions, was “on the merits and [has] become final.”  It was.   

Nevada follows the Restatement in defining “final judgment,” which recognizes that a 

judgment is final if the court intended to definitively resolve an issue litigated between parties.  

Kirsch v. Traber, 134 Nev. 163, 167, 414 P.3d 818, 822 (2018); Restatement (Second) of 

Judgments § 13, cmt g. (Am. Law Inst. 1982) (“The test of finality ... is whether the conclusion in 

question is procedurally definite and not whether the court might have had doubts in reaching the 

decision.”)  The Florida Order was with prejudice, indicating that the issues decided therein, 
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including that of standing and integration, was final.  Indeed, the face of the Florida Order even 

states that it is a final judgment.   

The Florida Order was also on the merits, in response to a Rule 12(b)(6) motion.  See 

Exhibit B.  As NRCP 41(b) states “Unless the court in its order for dismissal otherwise specifies, 

a dismissal under this subdivision and any dismissal not provided for in this rule, other than a 

dismissal for lack of jurisdiction, for improper venue, or for failure to join a party under Rule 19, 

operates as an adjudication upon the merits.”  Id. (emphasis added.)  Rule 41(b)’s mandate was 

echoed in Zalk-Josephs Co. v. Wells-Cargo, 81 Nev. 163, 169 (1965), in which the Supreme Court 

held that a dismissal with prejudice pursuant to Rule 12(b) is a judgment on the merits.   

iii. Nevada 5 is the same plaintiff in both lawsuits. 

Third, the Court must decide whether Nevada 5, the party against whom the judgment is 

asserted, was a party or in privity with a party to the prior litigation.  In re Sandoval, 126 Nev. 136, 

139, 232 P.3d 422, 423 (2010) (citations omitted).  It was.  Here, Defendants seek issue preclusion 

against Nevada 5, which is same party against whom the judgment and findings on standing were 

issued in the Florida Action.   

iv. The issues were actually and necessarily litigated. 

Fourth, the Court must decide whether the issue of Nevada 5’s standing was actually and 

necessarily litigated in the Florida Action.  Alcantara ex rel. Alcantara v. Wal-Mart Stores, Inc., 

130 Nev. 252, 262, 321 P.3d 912, 918 (2014).  It was.   

“When an issue is properly raised ... and is submitted for determination, ... the issue is 

actually litigated.”  Frei ex rel. Litem v. Goodsell, 129 Nev. 403, 406, 305 P.3d 70, 72 (2013) 

(quoting Restatement (Second) of Judgments § 27 cmt. d (1982)).  Whether the issue was 

necessarily litigated turns on whether “the common issue was ... necessary to the judgment in the 

earlier suit.” Id. (quoting Univ. of Nev. v. Tarkanian, 110 Nev. 581, 598, 879 P.2d 1180, 1191 

(1994) holding modified on other grounds by Ticor, 114 Nev. 823, 963 P.2d 465).   

In the Florida Action, the director-defendants there filed motions to dismiss, arguing that 

Nevada 5 lacked standing to maintain its claims based on N5HYG’s purchase of Hygea stock.  See 

Exhibit B.  Each of the motions had oppositions filed, replies filed, and oral argument.  Id.  The 
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motions were submitted for decision.  The Florida Court, in turn, decided the motions based on 

the issues of standing, primarily, and also the SPA’s integration clause.  After finding that Nevada 

5 lacked standing, and also that the integration clause precluded any fraud-based claims, the 

Florida Court dismissed Nevada 5’s claims in toto and with prejudice. As such, the issues of 

standing and integration were actually and necessarily litigated in the Florida Action. 

IV.  

CONCLUSION 

For the foregoing reasons, this Court should grant Defendants’ Partial Motion for Judgment 

on the Pleadings in its entirety and dismiss all claims asserted by Plaintiff Nevada 5, Inc. with 

prejudice.  To the extent this Court grants this Motion in its entirety, Defendants also request that 

Plaintiffs’ (including N5HYG, LLC) joint causes of action regarding underlying fraudulent 

conduct (Civil Conspiracy and Concert of Action) also be dismissed with prejudice.  

Dated this 22nd day of February, 2021. 

   KAPLAN COTTNER 
 
 
   By:  /s/ Kory L. Kaplan     

KORY L. KAPLAN, ESQ. 
Nevada Bar No. 13164 
KYLE P. COTTNER, ESQ. 
Nevada Bar No. 12722 
850 E. Bonneville Ave.  
Las Vegas, Nevada 89101 
Attorneys for Defendants Manuel Iglesias  
and Edward Moffly 
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CERTIFICATE OF SERVICE 

I hereby certify that the Defendants’ Partial Motion for Judgment on the Pleadings 

submitted electronically for filing and/or service with the Eighth Judicial District Court on the 

22nd day of February, 2021.  Electronic service of the foregoing document shall be made in 

accordance with the E-Service List as follows5: 

 
Attorneys for Plaintiffs NYHYG, LLC and Nevada 5, Inc. 
Ogonna M. Brown, Esq. (OBrown@lrrc.com) 
 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
G. Mark Albright, Esq. (gma@albrightstoddard.com) 
D. Chris Albright, Esq. (dca@albrightstoddard.com) 
 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
E. Powell Miller, Esq. (epm@millerlawpc.com) 
Christopher Kaye, Esq. (cdk@millerlawpc.com)    
 

 
       /s/ Sunny Southworth     
       An Employee of Kaplan Cottner 

 

 

 

 

 

 
5 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System consents to 

electronic service in accordance with NRCP 5(b)(2)(D). 
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OPPS 
OGONNA M. BROWN, ESQ. (NBN 007589) 
LEWIS ROCA ROTHGERBER CHRISTIE 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, NV 89169 
OBrown@lrrc.com 
 
G. MARK ALBRIGHT, ESQ. (NBN 0013940) 
D. CHRIS ALBRIGHT, ESQ. (NBN 004904) 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Tel: (702) 384-7111 / Fax: (702) 384-0605 
gma@albrightstoddard.com / dca@albrightstoddard.com 
 
E. POWELL MILLER, ESQ. (pro hac vice pending) 
CHRISTOPHER D. KAYE, ESQ. (admitted pro hac vice) 
THE MILLER LAW FIRM, P.C. 
950 W. University Dr., Ste. 300 
Rochester, MI 48307 
Tel: (248) 841-2200 
epm@millerlawpc.com / cdk@millerlawpc.com 
Attorneys for Plaintiffs  
 

DISTRICT COURT  
CLARK COUNTY, NEVADA 

 
N5HYG, LLC, a Michigan limited liability 
company; and, NEVADA 5, INC., a Nevada 
corporation, 
 

Plaintiffs, 
vs. 
 
HYGEA HOLDINGS CORP., a Nevada 
corporation; MANUEL IGLESIAS; EDWARD 
MOFFLY; and ROES I-XXX, inclusive, 
 

Defendants. 

CASE NO.: A-17-762664-B 
 
DEPT. NO.: 27 
 
PLAINTIFF NEVADA 5’s OPPOSITION 

TO, AND REQUEST TO STRIKE,  
DEFENDANTS’ PARTIAL MOTION 

FOR JUDGMENT ON THE PLEADINGS 
 
Date of Hearing:  March 17, 2021 
 
Time of Hearing: 10:30 a.m. 

Plaintiff Nevada 5, Inc. (“Nevada 5”), by and through its undersigned counsel, hereby brings 

Plaintiff’s Opposition to Defendants’1 Partial Motion for Judgment on the Pleadings (“Opposition”). 

This Opposition is supported by the Declaration of Ogonna M. Brown, Esq. (“Brown Decl.”), one of 

                                              
1 Defendants Moffly and Iglesias filed the instant Motion.  Plaintiffs are not pursuing claims from 
the Complaint against Defendant Hygea Holdings Corp. in light of Hygea’s bankruptcy. 

Case Number: A-17-762664-B

Electronically Filed
3/8/2021 6:03 PM
Steven D. Grierson
CLERK OF THE COURT
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the attorneys for N5HYG, LLC and Nevada 5 (“Plaintiffs”), a true and correct copy of which is 

attached hereto as Exhibit “A”.  The Brown Decl. sets forth in detail Nevada 5’s efforts to meet and 

confer in good faith with Defendants, through their counsel, in an effort to address the propriety of 

the Motion given this Court’s prior express rulings regarding Nevada 5, Inc.’s standing to pursue its 

claims against Iglesias and Moffly in Nevada.  This Opposition is further based upon the 

memorandum of points and authorities and the pleadings and papers on file herein, and any oral 

argument the Court wishes to entertain on the Motion for Partial Judgment on the Pleadings 

(“Motion”).  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

In blatant disregard of this Court’s crystal-clear ruling just weeks ago, and despite the Court’s 

warning that it would consider Rule 41 relief when Defendants previously re-argued fully- 

adjudicated issues, Defendants still refuse to take “no” for an answer.  Now in their fifth dispositive 

motion, Defendants ask this Court to expressly reverse itself, citing “issue preclusion” based upon a 

ruling from a court in Florida, applied to different defendants, regarding claims based solely in Florida 

law, and under Florida’s standing law.  But the “issue” of whether Nevada 5 has standing to pursue 

its fraud claims against these Defendants, under Nevada law, has only—and already—been 

adjudicated by one Court: this one.   

By way of reminder, during the recent hearing on Defendants’ fourth pre-Answer dispositive 

motion, this Court expressly ruled: 
 
“[V]ery clearly, Nevada 5 is not barred here  -- clearly has standing.  … Every 
cause of action is available under Nevada law.  All of them have been adequately 
pled -- Nevada or Michigan or Florida law, and they have all been adequately pled.”  
 
“This motion … is almost identical to the motion I denied in January of 2020, and 
I'm concerned that there may be a violation here of NRS 12(g)(2) by delaying 
the proceedings. I will consider relief from Rule 41…” 
 

See Transcript of Court’s ruling during the hearing on December 9, 2020, denying Defendants’ fourth 

pre-Answer dispositive motion (“December 2020 Hearing Trans.”), pp. 37-38, on file herein.  

In addition to their improper attempt to undo this Court’s ruling, Defendants’ argument fails 
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on the merits because the Florida Court’s ruling has no bearing on this Court’s prior ruling.  The issue 

decided in Florida is not identical to the issue this Court already decided: that Nevada 5 has standing 

to pursue its claims against Iglesias and Moffly in Nevada.  Further, the Florida Court’s dismissal 

was based on a lack of jurisdiction—not on the merits—and applied Florida law, not Nevada law.  

Moreover, to apply the Stock Purchase Agreement Defendants signed with co-Plaintiff N5HYG to 

Nevada 5’s claims, as Defendants insist, only further illustrates that they are bound by this Court’s 

rulings and Nevada law.   

Defendants’ fifth dispositive Motion is unfounded and an inefficient use of Nevada 5’s and 

this Court’s resources, especially given the Court’s recent warning regarding the propriety of 

Defendants’ fourth dispositive motion—which was also filed to relitigate fully-adjudicated issues 

relating to Nevada 5’s standing.  Nevada 5 requests that the Court deny and/or strike the Motion, and 

award Nevada 5 costs and attorneys’ fees for having to respond to the Motion, and likewise grant 

attorneys’ fees and costs incurred by Plaintiffs in connection with Defendants’ prior motion. 

II. PROCEDURAL HISTORY 

As extensively briefed several times previously, this Court granted Nevada 5’s motion for 

reconsideration of the December 2018 order dismissing Nevada 5’s claims on the basis of standing.  

In that motion—filed nearly two years ago—Nevada 5 argued that it had standing, could plead all the 

elements of its fraud claims for itself, and was not seeking to assert them on behalf of its subsidiary, 

N5HYG.  The Court granted the motion, ruling at the July 17, 2019 oral argument: “…it does seem 

that the [Nevada 5] dismissal should be without prejudice, but you have to be more specific if you 

replead. You have to differentiate the standing between the different entities .” See Transcript of 

Court’s ruling during hearing on July 17, 2019 (“July 2019 Hearing Trans.”), p. 35, on file herein 

(emphasis added).  Nevada 5 heeded the Court’s directive, and Plaintiffs filed the operative Second 

Amended Complaint (“SAC”) consistent with the Court’s ruling. 

On January 13, 2020, Defendants filed another dispositive motion, asserting Nevada 5’s 

claims under the SAC were barred.  After a hearing on January 30, 2020, the Court ruled during the 

February 26, 2020 telephonic status conference that it would deny that motion, and entered the 

corresponding Order on April 15, 2020.  Undeterred, on November 4, 2020, Defendants filed yet 
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another motion to dismiss the SAC.  The Court denied that motion as well, and unmistakably ruled 

(again) that Nevada 5 has standing to pursue its fraud claims: 

But very clearly, Nevada 5 is not barred here -- clearly has standing.  I granted 
leave to assert those fraud claims.  I compared the Second Amended Complaint with 
the first and the specificity is appropriate.  I find that there's no bar due to the 
Receivership Action and that the Claim Preclusion Order here is not applicable, 
because a nucleus of operative facts is very carefully been written to the Second 
Amended Complaint.  Every cause of action is available under Nevada law.  All 
of them have been adequately pled -- Nevada or Michigan or Florida law, and 
they have all been adequately pled.  So for those reasons, the motion is dismissed.  

 
December 2020 Hearing Trans. excerpt, p. 38, on file herein (emphasis added).   

The Court further held, “This motion … is almost identical to the motion I denied in January 

of 2020, and I’m concerned that there may be a violation here of NRS 12(g)(2) by delaying the 

proceedings. I will consider relief from Rule 41…” Id., p. 37 (emphasis added)  The Court’s 

December 16, 2020 written order incorporated these rulings. See December 16, 2020 Order Granting 

in Part and Denying In Part Defendants’ Motion for Summary Judgment, Or In The Alternative, 

Motion to Dismiss (“December 2020 Order”), on file herein. 

  In a Florida action brought by Nevada 5 against different former Hygea directors,2 the 

Florida Court ruled on December 9, 2020 that Nevada 5 lacked standing under Florida law to bring 

Florida statutory and common law fraud claims against those defendants.  Nevada 5 will not address 

the substance of that ruling here, other than to say that the Florida Court did not—and could not—

adjudicate the rights or standing of Nevada 5 as to different defendants (Iglesias and Moffly), to bring 

different statutory and common law claims (including Nevada and Michigan, as well as Florida 

statutes, and Nevada common law), according to Nevada law on standing.  

Now, Defendants Iglesias and Moffly, who are not parties in the Florida case, seek to parlay 

that ruling into a finding of “issue preclusion” and bar Nevada 5’s claims here.  They essentially ask 

this Court to undo two years of litigation, and reverse its repeated consideration and determination of 

Nevada 5’s standing to pursue its fraud claims against these Defendants under Nevada law.  

Defendants’ Motion defies the Court’s express rulings, is contrary to Nevada law, and is yet another 
                                              

2 This Court previously dismissed former defendants Campanella, Castillo, Collins, Gonzalez, Kelly, 
Loar, Mann, Marrichi, McGowan, Rosenkrantz, Sussman, Williams for lack of personal jurisdiction. 
Nevada 5 subsequently brought suit against those individuals in Florida state court. 
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attempt to delay proceedings and avoid adjudication of their fraudulent inducement of Nevada 5’s 

$30 million payment.  

Not only should Defendants’ Motion be stricken and/or denied, but Nevada 5 should be awarded 

its fees and costs for Defendants’ disregard of this Court’s Order Granting in Part and Denying in 

Part Defendants’ Motion for Summary Judgment, or in the Alternative, Motion to Dismiss, entered 

December 16, 2020.  Likewise, Plaintiffs Nevada 5 and N5HYG should be awarded their fees and 

costs for having to respond to the fourth dispositive motion by which Defendants also sought to re-

litigate decided issues. See December 2020 Order , p. 3, ll. 1-2, on file herein (“Defendants may have 

violated NRCP 12(g)(2) such that the Plaintiffs may request relief under NRCP 41”). 

III. ARGUMENT 

A. The Court Has Already Ruled That Nevada 5 Has Standing 

At the risk of belaboring the point, this Court has exhaustively considered and definitive ly 

ruled that Nevada 5 has standing to bring its fraud claims against Iglesias and Moffly in this action. 

The Court reconsidered its 2018 ruling that Nevada 5 lacked standing, and provided a clear directive 

that Nevada 5 would need to amend its pleadings in order to establish that standing. (See July 2019 

Hearing Trans., on file herein)  Nevada 5 heard and honored that directive in its SAC, which the 

Court recognized when it twice denied these Defendants’ motions seeking to dismiss it.  And just 

weeks ago, after another round of extensive oral argument, the Court could not have been more clear:  

“Nevada 5… clearly has standing.  … Every cause of action is available under Nevada law.  All of 

them have been adequately pled -- Nevada or Michigan or Florida law, and they have all been 

adequately pled.” See December 2020 Hearing Trans.,, p. 38, on file herein.  The Court is well-

familiar with this matter, and correctly adjudicated the standing issue as it relates to Nevada 5’s 

claims, against these Defendants, in this Nevada case.  There is simply no basis to undo that 

determination and reverse course. 

B. Issue Preclusion Does Not Otherwise Apply 

Defendants argue that the Florida Court’s order constitutes “issue preclusion” as to Nevada  

5’s standing in Nevada, averring that Nevada 5 is barred from re-litigating an issue that has already 

been decided against it in Florida. (Motion, p. 7)  Aside from constituting an affront to this Court’s 
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rulings, Defendants’ argument is simply wrong.   

1. The “issues” are not “identical.” 

Defendants admit that for issue preclusion to apply, “the issue decided in the prior action must 

be identical to the issue presented in the current action.” (Motion, p. 7) (emphasis added).  There is 

no such “identity of issues” here.  The only issue the Florida Court decided was whether Nevada 5 

had standing under Florida law to bring claims under a Florida statute and common law3, against 

different defendants.  The Florida Court did not decide the issue that this Court already did decide: 

that Nevada 5 had standing under Nevada law, to assert fraud claims based on Nevada, Michigan, 

and Florida law, against Iglesias and Moffly.  Nowhere in the Florida Court’s order did it cite or 

apply Nevada law regarding fraud or standing, nor did it (nor could it) purport to reverse this Court’s 

rulings or otherwise bind this Court to its ruling.4  The only “re-litigating” of issues here is 

Defendants’ repeated efforts to re-litigate what this Court has emphatically decided.  

2. Standing is a jurisdictional question—not a decision “on the merits.” 

Defendants also recognize that for issue preclusion to apply, the issue decided must be based 

on a “final ruling on the merits.” (Motion, p. 8)   The Florida Court’s ruling was not on the merits, as 

Defendants’ own Motion makes clear.  Defendants cite NRCP 41(b) for proposition that: 
 

Unless the court in its order for dismissal otherwise specifies, a dismissal under this 
subdivision and any dismissal not provided for in this rule, other than a dismissal for 
lack of jurisdiction, for improper venue, or for failure to join a party under Rule 19, 
operates as an adjudication upon the merits. (Motion, p. 9) (bold added)   

 

But it is well-settled that standing is a matter of jurisdiction. See Wallace v. Smith, 2018 

Nev. App. Unpub. LEXIS 106, *6-7, 2018 WL 14263965 (“whether a party has standing is a question 

that goes to the court’s jurisdiction… [S]tanding, or lack thereof, is a critical matter that must be 

addressed before we even get to the merits…”); Brunk v. Eighth Judicial Dist. Court, 449 P.3d 1270 
                                              

3 Nevada 5’s operative complaint in Florida only brought Florida statutory and common law claims. 
(See Defendants’ Motion at Ex. A) 
 
4 Again, without addressing the substance of the Florida Court’s decision, standing laws can differ 
among states. See, e.g., Michael H. v. Gerald D., 491 U.S. 110, 125-26, 109 S. Ct. 2333, 2343 (1989) 
(identifying differences in standing afforded to parents among states’ paternity statutes). 
 
5 A true and correct copy of the unpublished opinion is attached to the Brown Decl. as Exhibit “1”. 
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(Nev. 2019) (“[W]e agree with the district court’s initial determination that it lacked subject matter 

jurisdiction to adjudicate [plaintiff’s] claims, because [plaintiff] lacked standing to assert them…”); 

Ctr. for Biological Diversity v. Mattis, 868 F.3d 803, 815 (9th Cir. 2017) (lack of standing deprives 

court of jurisdiction).  Defendants themselves recognize this.  They specifically argue, “Standing is a 

threshold question required in every case that determines whether the court may even entertain the 

proceeding. … For a court to have jurisdiction over the case, the party bringing the suit must 

establish standing.” (Motion, p. 7) (emphasis added)  

Accordingly, the law is clear that a determination regarding standing is not a determination 

on the merits . See Kirola v. City & Cty. of S.F., 860 F.3d 1164, 1175 (9th Cir. 2017) (“The district 

court seems to have improperly conflated [plaintiff’s] standing with whether she would prevail on 

the merits. … ‘Our threshold inquiry into standing in no way depends on the merits of the petitioner’s 

contention that particular conduct is illegal,’” quoting Whitmore v. Arkansas, 495 U.S. 149, 155 

(1990)); Safer Chems. v. United States EPA, 943 F.3d 397, 418-19 (9th Cir. 2019) (same); Ctr. for 

Biological Diversity v. Mattis, 868 F.3d 803, 818 (9th Cir. 2017) (distinguishing standing from merits, 

“the claim fails not for lack of standing but on the merits.”); Paher v. Cegavske, 457 F. Supp. 3d 919, 

922 (D. Nev. 2020) (distinguishing standing from merits, ruling “even if [plaintiffs] can establish 

standing, Plaintiffs’ claims fail on the merits…”).  Defendants fail to meet at least two of the required 

components to establish issue preclusion.  For those additional reasons, the Motion should be denied. 
 

3. Defendants’ reliance on the Stock Purchase Agreement further illustrates why they 
are bound by this Court’s rulings and Nevada law, and why issue preclusion does 
not apply. 

As the SAC makes clear and Nevada 5 made clear at the December 9 hearing, Nevada 5 is 

not suing for breach of the October 2016 Stock Purchase Agreement (“SPA”) between co-Plaintiff 

N5HYG and Defendants; Nevada 5 is suing Iglesias and Moffly because they fraudulently induced it 

into paying $30 million. (See SAC, on file herein; see also December 2020 Hearing Transcript, , p. 

31, on file herein)  And as the Court has ruled, Nevada 5 clearly has standing to do so.  However, 

Defendants latch on to a ruling from the Florida Court that the SPA itself barred Nevada 5’s claims 
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against the Florida defendants, despite the fact that Nevada 5 was not a signatory.6  But the SPA does 

not help Iglesias and Moffly; it further shows why they are bound by this Court’s ruling and Nevada 

law.   

Iglesias and Moffly signed and are bound by the SPA in their personal capacities.  And by 

attempting to tie the SPA itself to Nevada 5’s fraudulent inducement claims, Defendants run headlong 

into their express acknowledgement that only Nevada laws, applied by this Court apply to them:  
 

8.10. Governing Law. This Agreement, the negotiation, terms, and 
performance of this Agreement, the rights of the Parties under this Agreement, and 
all Actions arising in whole or in part under or in connection with this Agreement, 
shall be governed by and construed in accordance with the domestic substantive 
laws of the State of Nevada, without giving effect to any choice or conflict of law 
provision or rule that would cause the application of the laws of any other 
jurisdiction.  

 
8.11.1. Jurisdiction. Each Party to this Agreement, by his, her, or its 

execution hereof, (a) hereby irrevocably submits to the exclusive jurisdiction and 
venue of the Nevada state and/or United States federal courts located in Clark 
County, Nevada for the purpose of any Action between any of the Parties hereto 
arising in whole or in part under or in connection with this Agreement, any Ancillary 
Agreement, the Contemplated Transactions, or the negotiation, terms or performance 
hereof or thereof, (b) hereby waives to the extent not prohibited by applicable Legal 

                                              
6 As Defendants indicate, the Florida Court based its ruling in part on the SPA’s “integration clause,” 
finding that clause barred fraudulent inducement claims under Florida law. (Motion, p. 8)   Although 
not necessary for this Court’s decision on this Motion, Nevada 5 notes that Defendants made 
avirtually identical argument to this Court in their Motion to dismiss the First Amended Complaint 
back in August 2018.  But this Court was unpersuaded, allowing the fraud claims to proceed.   
 

This Court was correct, as black letter Nevada law makes clear. See Reynolds v. Tufenkjian, 
475 P.3d 777 (Nev. 2020) (“integration clauses do not bar claims for [intentional] 
misrepresentation,” (bracketed language in original), quoting Blanchard v. Blanchard, 108 Nev. 
908, 912, 839 P.2d 1320, 1322-23 (Nev. 1992)) (emphasis added); Copper Sands Homeowners Ass'n 
v. Copper Sands Realty, LLC, 2013 U.S. Dist. LEXIS 90551, at *21 n.4 (D. Nev. June 26, 2013) (“the 
Nevada Supreme Court has expressly recognized that integration clauses do not bar claims for 
misrepresentation.”) (emphasis added); Epperson v. Roloff, 102 Nev. 206, 719 P.2d 799, 802 (Nev. 
1986) (same); Sarro v. Nev. State Bank , 2016 U.S. Dist. LEXIS 162988, at *16 n.4 (D. Nev. Nov. 23, 
2016) (same); Khan v. Bakhsh, 129 Nev. 554, 558, 306 P.3d 411, 413 (Nev. 2013) (“[e]xtrinsic or 
oral evidence, however, is admissible to prove fraud in the inducement of an agreement”); Insulation 
Contracting & Supply, Inc. v. S3H, Inc., 2015 WL 5774180, *2 (Nev. Sep. 29, 2015) (Nevada “applies 
traditional exceptions to the parol evidence rule, like fraud and mistake.”).   
 

By now seeking to apply the Florida Court’s ruling that an integration clause bars fraudulent 
inducement claims, Defendants ask this Court to disregard Nevada law that provides exactly the 
opposite.  That is improper. 
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Requirements, and agrees not to assert, by way of motion, as a defense or 
otherwise, in any such Action, any claim that he or she is not subject personally to 
the jurisdiction of the above-named court, that venue in such court is improper, that 
his, her or its property is exempt or immune from attachment or execution, that any 
such Action brought in the above-named court should be dismissed on grounds of 
forum non conveniens or improper venue, that such Action should be transferred or 
removed to any court other than the abovenamed court, that such Action should be 
stayed by reason of the pendency of some other Action in any other court other than 
the above-named court or that this Agreement or the subject matter hereof may 
not be enforced in or by such court, and (c) hereby agrees not to commence or  
prosecute any such Action other than before the above-named court.  

 
See Exhibit “2” to Brown Decl., SPA excerpt, Sections 8.10 and 8.11.1 (emphasis added). 

Defendants have thus expressly agreed that claims related to the SPA—which, they argue, 

Nevada 5’s claims are—can only be litigated in this Court, under Nevada law.  Again, the Florida 

order is not applicable to the claims and parties at issue here.  Moreover, Defendants’ reliance on the 

SPA to defend against Nevada 5’s claims provides further evidence of the impropriety of their 

Motion.  Defendants contractually waived any rights or defenses based on another court’s application 

of a different state’s laws to the claims against them. 

Further, this illustrates yet another reason why the issue of Nevada 5’s standing was not—and 

could not have been—litigated against Iglesias and Moffly in Florida.   Iglesias and Moffly were not 

defendants in Florida.  And the defendants in Florida were not bound to these provisions of the SPA 

because they were not parties to the SPA.  The distinguishable application of the SPA to Iglesias 

and Moffly was thus never—and could not have been—before the Florida Court.  Again, there is no 

identity of issues that could cause issue preclusion to apply. 

C. The Court Should Strike the Motion and Award Relief Under Rule 41 

Defendants have now filed five dispositive motions.  All five motions were filed before a 

Rule 16 Conference has been held.  And the last two (at least) have sought to relitigate issues 

previously decided by this Court.  The Court admonished Defendants for this duplicative practice just 

weeks ago, expressing concern of a potential violation of NRS 12(g)(2), and indicating that it would 

entertain a request for relief under Rule 41 because of their prior motion. See December 2020 Hearing 

Trans., p. 37, on file herein.  In the interests of pressing the case forward on the merits, Plaintiffs have 

not pursued such relief previously.  But enough is enough. 
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Although Defendants presumably did not know of the Florida Court’s ruling when they filed 

and argued their fourth dispositive motion, they most certainly knew of this Court’s rulings before 

filing this fifth dispositive motion.  Their repeated attempt to re-litigate Nevada 5’s standing violates 

NRS 12(g)(2). And this latest Motion presents—at minimum—an “insufficient defense” and 

“redundant” arguments that warrant striking it under NRS 12(f), especially given that their arguments 

run afoul of the “Governing Law” and “Jurisdiction” provisions of the SPA by which they waived 

arguments and defenses based on other courts’ application of other states’ laws to claims against 

them.   

Moreover, Defendants were expressly warned by this Court. (See December 2020 Order , 

p. 3, ll. 1-2, on file herein: “Defendants may have violated NRCP 12(g)(2) such that the Plaintiffs 

may request relief under NRCP 41.”)  In addition to the Court’s admonitions, Nevada 5’s Counsel 

sent a February 25, 2021 letter advising that Defendants’ subject Motion is contrary to the Court’s 

repeated Orders, was not brought in good faith, and should be withdrawn. A true and correct copy of 

the letter dated February 25, 2021 to Defendants’ counsel  is attached to the Brown Decl. as Exhibit 

“3” .  The parties met and conferred on March 1, 2021 at Nevada 5’s request in an attempt to resolve 

this issue without the Court’s intervention.  But Defendants refused to withdraw the Motion, offering 

only to seek what amounted to an advisory opinion from the Court on a motion they already filed and 

only they briefed.  Defendants’ refusal thus necessitated Nevada 5 preparing and filing this 

Opposition to fully brief the issues for the Court, including the impropriety of Defendants’ Motion 

and their efforts to circumvent the most recent Order.   

Plaintiffs and this Court should not have to continue to expend precious resources 

entertaining Defendants’ interminable delay tactics.  Relief under Rule 41 or otherwise is warranted. 

. . . 

. . . 

. . . 

. . . 
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IV.  CONCLUSION 

For all of the reasons set forth above, Nevada 5 respectfully requests that the Court deny 

and/or strike Defendants’ Motion, and award Nevada 5 costs, reasonable attorneys’ fees, and such 

other relief the Court deems appropriate for having to respond to this Motion.  Plaintiffs further 

request that the Court award Plaintiffs’ costs, reasonable attorneys’ fees, and such other relief the 

Court deems appropriate for having to respond to the November 4, 2020 motion. 

 

DATED this 8th day of March, 2021. 
 

LEWIS ROCA ROTHGERBER CHRISTIE 
 

/s/ Ogonna Brown    
OGONNA M. BROWN, ESQ. 
Nevada bar No. 007589 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, NV 89169 
OBrown@lrrc.com 
 
G. MARK ALBRIGHT, ESQ. 
Nevada Bar No. 001394 
D. CHRIS ALBRIGHT, ESQ. 
Nevada Bar No. 004904 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 S. Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106  
Tel: (702) 384-7111 
gma@albrightstoddard.com 
dca@albrightstoddard.com 
  
E. POWELL MILLER, ESQ. (pro hac vice pending) 
CHRISTOPHER D. KAYE, ESQ. (admitted pro hac 
vice) 
THE MILLER LAW FIRM, P.C. 
950 W. University Dr., Ste. 300 
Rochester, MI 48307 
Tel: (248) 841-2200 
epm@millerlawpc.com 
cdk@millerlawpc.com 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of Lewis Roca Rothgerber Christie LLP, and that 

on March 8, 2021, I served a true and correct copy of the foregoing Plaintiffs’ Opposition to 

Defendants’ Motion for Summary Disposition or, in the Alternative, Motion to Dismiss upon all 

counsel of record by electronically serving the document using the Court’s electronic filing system. 
 
 
 

/s/    Annette Jaramillo                                               
An employee of Lewis Roca Rothgerber Christie LLP 
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DECL 
OGONNA M. BROWN, ESQ. (NBN 007589) 
LEWIS ROCA ROTHGERBER CHRISTIE 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, NV 89169 
OBrown@lrrc.com 
 
G. MARK ALBRIGHT, ESQ. (NBN 0013940) 
D. CHRIS ALBRIGHT, ESQ. (NBN 004904) 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Tel: (702) 384-7111 / Fax: (702) 384-0605 
gma@albrightstoddard.com / dca@albrightstoddard.com 
 
E. POWELL MILLER, ESQ. (pro hac vice pending) 
CHRISTOPHER D. KAYE, ESQ. (admitted pro hac vice) 
THE MILLER LAW FIRM, P.C. 
950 W. University Dr., Ste. 300 
Rochester, MI 48307 
Tel: (248) 841-2200 
epm@millerlawpc.com / cdk@millerlawpc.com 
Attorneys for Plaintiffs  

 
DISTRICT COURT  

CLARK COUNTY, NEVADA 
 

N5HYG, LLC, a Michigan limited liability 
company; and, in the event the Court grants the 
pending Motion for Reconsideration, NEVADA 
5, INC., a Nevada corporation, 
 

Plaintiffs, 
vs. 
 
HYGEA HOLDINGS CORP., a Nevada 
corporation; MANUEL IGLESIAS; EDWARD 
MOFFLY; and ROES I-XXX, inclusive, 
 

Defendants. 

CASE NO.: A-17-762664-B 
 
DEPT. NO.: 27 
 
DECLARATION OF OGONNA M. 
BROWN, ESQ. IN SUPPORT OF 
PLAINTIFF NEVADA 5’s OPPOSITION 
TO, AND REQUEST TO STRIKE,  
DEFENDANTS’ PARTIAL MOTION 
FOR JUDGMENT ON THE PLEADINGS 
 
Date of Hearing:  March 17, 2021 
 
Time of Hearing: 10:30 a.m. 

I, Ogonna M. Brown, Esq., declare as follows, 

1. I am a shareholder with the law firm of Lewis Roca Rothgerber Christie LLP, 

attorneys of record for Plaintiffs N5HYG, LLC (“N5HYG”) and Nevada 5, Inc. (“Nevada 5”) 

(collectively, “Plaintiffs”) in the above-referenced proceeding. 
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2. I have personal knowledge of the facts in this Declaration, except as to those matters 

based upon information and belief, and as to those matters, I believe them to be true and correct.  

3. I am over the age of eighteen (18) years and competent to testify to the matters set 

forth herein. 

4. I make this Declaration based upon my personal knowledge of the facts and matters 

of this action.   

5. I make this Declaration in support of Plaintiff Nevada 5’s Opposition to, and 

Request to Strike, Defendants’ Partial Motion for Judgment on the Pleadings (“Opposition”). 

6.  A true and correct copy of the unpublished decision, Wallace v. Smith, 2018 Nev. 

App. Unpub. LEXIS 106, *6-7, 2018 WL 1426396 is attached hereto as Exhibit “1”. 

7. A true and correct copy of the October 2016 Stock Purchase Agreement (“SPA”) 

is attached hereto as Exhibit “2”. 

8. On February 25, 2021, shortly after the Defendants filed their Partial Motion for 

Judgment on the Pleadings (“Motion”), my office sent a letter to Defendants on behalf of Plaintiff, 

Nevada 5 advising that Defendants’ subject Motion is contrary to the Court’s repeated Orders, was 

not brought in good faith, and requesting that it should be withdrawn (the “Letter”). A true and 

correct copy of the Letter dated February 25, 2021 to Defendants’ counsel is attached hereto as 

Exhibit “3”.  

9. In their Letter, Plaintiffs further advised Defendants Plaintiffs’ would seek any and 

all available remedies under NRCP 41 in connection with Defendants’ previously barred 

arguments, including recovery of all attorneys’ fees and costs incurred as a result of drafting the 

oppositions to these Motions, preparing for and attending the Motion hearings.  See Ex. “3”, 

attached hereto. 

10. On February 25, 2021, in response to the Letter, counsel for the Defendants, Kory 

Kaplan, Esq. (“Attorney Kaplan”), sent an email stating that he did not agree that Defendants had 

violated the Court’s prior rulings, and confirming his availability for a meet and confer. A true and 

correct copy of Attorney Kaplan’s email dated February 25, 2021 is attached hereto as Exhibit 

“4”. 
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11. On March 1, 2021, the parties met and conferred at Nevada 5’s request in an attempt 

to resolve this issue without the Court’s intervention.   

12. During the March 1st telephone conference, Defendants’ counsel advised that 

Defendants refused to withdraw the Motion, offering only to seek what amounted to an advisory 

opinion from the Court on a motion they already filed and only they briefed.   

13. During the meet and confer, I again advised Attorney Kaplan that Plaintiffs would 

seek costs incurred as a result of preparing an opposition to, and attending the hearing for, the 

Motion. 

14. On March 1, 2021, following the meet and confer, Attorney Kaplan sent an email 

reiterating that he did not “not see any violation of any rules or the Court’s order.”  A true and 

correct copy of Attorney Kaplan’s email dated March 1, 2021 is attached hereto as Exhibit “5”. 

15. Later the same day, Attorney Kaplan sent an email confirming that he had 

conversed with his clients and “they are not agreeable to withdraw the motion.” A true and correct 

copy of Attorney Kaplan’s second email dated March 1, 2021 is attached hereto as Exhibit “6”. 

16. Defendants’ refusal thus necessitated Nevada 5 preparing and filing this Opposition 

to fully brief the issues for the Court, including the impropriety of Defendants’ Motion and their 

efforts to circumvent the most recent Order. 
 

I declare under penalty of perjury under the laws of the United States that the foregoing is  
 
true and correct to the best of my knowledge. 

DATED this 8th day of March, 2021. 
 
 
     /s/ Ogonna Brown     

      OGONNA M. BROWN, ESQ. 
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134 Nev. 1027

An unpublished order shall not be regarded as precedent and
shall not be cited as legal authority. SCR 123.

Court of Appeals of Nevada.

Tanya WALLACE, Appellant,
v.

Shafer C. SMITH, Respondent.

No. 70574
|

Filed MARCH 05, 2018

Attorneys and Law Firms

David Lee Phillips & Associates

JH Freeman Law

Snell & Wilmer, LLP/Las Vegas

BEFORE Silver, C.J., Gibbons and Tao, JJ.

ORDER OF AFFIRMANCE

*1  Tanya Wallace appeals from district court orders denying
a motion for reconsideration and granting a motion for

determination of good faith settlement. 1  Eighth Judicial
District Court, Clark County; Linda Marie Bell, Judge.

David Wallace, appellant's former husband, sued respondent
Shafer C. Smith, now professionally known as “Ne-Yo,” for
damages under a talent management contract. While litigation
was pending, Wallace divorced his wife, Tanya, and the
divorce decree awarded Tanya one-half of the proceeds from
any future judgment in the lawsuit. The district court later
dismissed the case and while Wallace's appeal was pending
he passed away. The Nevada Supreme Court subsequently
reversed the district court, see Wallace v. Smith, Docket
No. 60456 (Order Affirming in Part, Reversing in Part
and Remanding, September 26, 2014), and upon remand
Wallace's two daughters, as administrators of the estate,
proceeded with the case. Tanya continued to monitor the case.

Smith moved the district court for summary judgment against
Wallace's Estate. During the hearing, Tanya orally moved
to intervene, which was granted. Tanya then requested a
continuance to oppose Smith's motion for summary judgment,

but the district court denied her request and granted partial
summary judgment on an issue that was unopposed by
Wallace's Estate.

Tanya moved the district court for reconsideration of its
order granting partial summary judgment, but the district
court denied Tanya's motion. Thereafter, Smith and Wallace's
Estate settled the case and filed a motion for a determination
of good faith settlement, which was granted over Tanya's

objections. 2

On appeal, Tanya argues that the district court abused its
discretion by denying her motion to reconsider the granting
of partial summary judgment and granting Smith's and
Wallace's Estate's joint motion for determination of good faith

settlement. 3  We disagree.

*2  Tanya first argues that the district court abused its
discretion by denying her motion to reconsider the granting of
partial summary judgment because she provided new issues
of fact, rendering partial summary judgment inappropriate.
Despite the fact that Tanya retained the same counsel that filed
the lawsuit and was monitoring the case, she never filed a
written motion to intervene, nor a written opposition to the
motion for summary judgment. Thus, by failing to intervene
sooner and oppose Smith's motion for summary judgment,
she consented to the court's decision to grant the motion. See
EJDC 2.20(e) (“Failure of the opposing party to serve and
file written opposition may be construed as an admission that
the motion and/or joinder is meritorious and a consent to
granting the same.”). Further, under these facts, the district
court properly granted partial summary judgment because
Wallace's Estate agreed with Smith and did not oppose
the issue within in its opposition. Substantively, Tanya's
motion for reconsideration did not provide substantially
different evidence or show that the district court's decision
was clearly erroneous. See Masonry & Tile Contractors
Ass'n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev.
737, 741, 941 P.2d 486, 489 (1997) (“A district court may
reconsider a previously decided issue if substantially different
evidence is subsequently introduced or the decision is clearly
erroneous.”). Accordingly, the district court did not abuse its
discretion by denying Tanya's motion for reconsideration.

Next, Tanya contends that the district court abused its
discretion by granting Smith's and Wallace's Estate's motion
for determination of good faith settlement because the
settlement was unreasonable. She further contends that
Wallace's Estate did not adequately represent her interests
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and that Wallace's Estate and Smith colluded to keep her
out of settlement negotiations. We review a district court's
determination of good faith for an abuse of discretion. Velsicol
Chem. Corp. v. Davidson, 107 Nev. 356, 360, 811 P.2d 561,
563 (1991). We will uphold the district court's decision so
long as it is supported by substantial evidence: “that which
a reasonable mind might accept as adequate to support a
conclusion.” Otak Nev., LLC v. Eight Judicial Dist. Court,
129 Nev. 799, 805, 312 P.3d 491, 496 (2013) (internal
quotation marks omitted). “This standard of review vests the

district court with considerable discretion.” Doctors Co. v.
Vincent, 120 Nev. 644, 652, 98 P.3d 681, 687 (2004).

Our review of the record reveals the district court properly
considered the relevant factors and determined the settlement
was made in good faith, was reasonable, and its decision
is supported by substantial evidence. See Otak, 129 Nev. at
805, 312 P.3d at 496 (holding that factors such as “[t]he
amount paid in settlement, the allocation of the settlement,”
the defendant's financial condition, and the existence of fraud
or collusion are relevant though not exclusive factors for
determining a good faith settlement (alteration in original)
(internal quotation marks omitted)). Here, Wallace's Estate
had every incentive to recover the greatest amount of money
in the settlement as 50 percent of the judgment would be
turned over to Tanya. Further, Tanya's opposition to the good
faith settlement was without merit because Tanya failed to
present any evidence of collusion or lack of prosecution in
this case. Thus, the district court did not abuse its discretion
by granting the motion for good faith settlement. Accordingly,
we

ORDER the judgment of the district court AFFIRMED.

TAO, J., concurring:
Tanya Wallace doesn't possess legal standing to maintain this
appeal, and I would just dismiss it without reaching the merits.

I.

This case seems to have the trappings of a classic morality
tale of right, wrong, and redemption. It involves, on the
one hand, a local kid who made good and against all odds
became an internationally famous singer, songwriter, and
producer; on the other hand, the manager he once signed
a contract with when young and who claims to have been
callously left behind on the road to fame and fortune, and

who tragically died before justice could be done, leaving his
heirs to see things through. It seems imbued with its own
built-in drama. So it may seem a buzz-kill for me to object
on grounds of something like “standing.” Structural questions
about “standing” don't make for interesting reading, whether
in story-telling or even in judicial opinions whose readability
is generally pretty low to begin with. But they may be the most
legally important thing about this entire case.

*3  During oral argument, the parties represented that they
mutually agreed to “stipulate” that Tanya possessed legal
standing to bring this appeal. But whether a party has standing
is a question that goes to the court's jurisdiction, and questions
of jurisdiction can never be waived or stipulated away by
the parties. Furthermore, they may be raised at any time,
even sua sponte by the court for the first time on appeal. See

Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 964-65,

194 P.3d 96, 105 (2008); Vaile v. Eighth Judicial Dist.
Court, 118 Nev. 262, 276, 44 P.3d 506, 515-16 (2002). This
is so because questions of jurisdiction go to whether the court
has the fundamental power to grant the requested relief and
enforce its own judgment. If the court has no power to grant
relief—either because it lacks jurisdiction over the subject
matter, an indispensable party is absent from the litigation,
the dispute is moot or not yet ripe, or a party does not have
the legal right to seek or receive the requested relief—then its
ruling is legally void and not much more than a meaningless
advisory opinion whether or not any party raised a timely

objection below. See State Indus. Ins. Sys. v. Sleeper, 100
Nev. 267, 269, 679 P.2d 1273, 1274 (1984) (“There can be
no dispute that lack of subject matter jurisdiction renders
a judgment void.”). A failure of subject matter jurisdiction
cannot be waived because parties cannot artificially invest
a court with a power it does not constitutionally have by
ducking their heads and pretending the problem doesn't exist.

Vaile, 118 Nev. at 276, 44 P.3d at 515-16 (“subject matter
jurisdiction cannot be waived”); Swan v. Swan, 106 Nev. 464,
469, 796 P.2d 221, 224 (1990) (subject matter jurisdiction
“cannot be conferred by the parties”). Consequently, whether
raised and briefed by the parties or not, Tanya's standing, or
lack thereof, is a critical matter that must be addressed before
we even get to the merits, if any, underlying her arguments.

II.
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Tanya isn't a signatory to the contract that is the basis of this
lawsuit. She was merely married to someone who was. She
asserts that she has an interest in the outcome of the litigation
because the marriage was domiciled in Nevada, a community-
property state, and Nevada's community property laws entitle
her to 50% of anything that her now-deceased ex-husband
earned during the marriage, and the proceeds of this contract
constitute income earned during the marriage.

All of that is correct, as far as it goes. But Tanya takes it
much too far. It's true that Nevada's community property
laws entitle her to a 50% interest in anything her ex-husband
earned while alive. But that doesn't make her a signatory to
his business contracts. It doesn't give her an interest in the
contract itself. It only gives her an interest in any proceeds
that might be collected under it. Those are two different
things. The difference lies in the question of who has privity
with whom. Tanya has a relationship of privity with her ex-
husband by virtue of her marriage to him, and therefore has a
right to recover a share of proceeds from him. But marriage to
one contracting party creates no privity with the other. Merely
because Tanya was married to Wallace does not mean she has
any sort of legal privity with Ne-Yo entitling her to sue him.

Thus, Nevada's community property laws entitle her to any
money collected under the contract by her ex-husband's
estate, but no legal right to sue other parties to enforce the
contract itself. As a non-party to the contract, she couldn't
have sued Ne-Yo herself for breaching the contract. So the
question here is: can she file an appeal seeking to overturn a
judgment regarding the same contract that she couldn't have
sued to enforce in the first place?

I think the answer is no. There may be some hypothetical
instances where something like that might be possible; maybe
one can imagine some situations in which a party can acquire
standing to appeal something that it didn't have standing to
sue on initially. But this isn't one of those cases.

III.

Tanya was never named as a party to the initial complaint
filed by her ex-husband's estate, and Ne-Yo's answer never
asserted any counterclaims or third-party claims against her.
Tanya, then, wasn't a party to the lawsuit, in any capacity, for
much of the early stages of the litigation. Then, deep into the
district court proceedings, Ne-Yo filed a motion for summary
judgment that the husband's estate chose not to oppose. At

that point, on the date the motion was supposed to be decided,
Tanya suddenly made a last-minute oral request for leave to
intervene.

*4  Rather than do the easy and obvious thing that courts
usually do with last-minute oral requests unaccompanied
by moving papers setting forth legal analysis and properly
noticed and served on any opposing party, the district court
decided to grant Tanya's request. It did so despite two glaring
problems. First, Tanya's request didn't meet the requirements
of NRCP 24. Rule 24 permits a non-party to intervene in
“an action,” not in a single event such as a motion. NRCP
24 (“Upon timely application anyone shall be permitted to
intervene in an action”). Here, Tanya sat on the sidelines and
let her ex-husband's estate handle the entirety of the litigation.
She had her attorney attend every hearing in order to keep an
eye on things, and was apparently satisfied with everything
she saw right up until the moment that the summary judgment
motion went unopposed. At that point, she sought to intervene
at the last moment in order to oppose a motion that the other
parties in the action chose not to.

But that's not how Rule 24 intervention is supposed to
work. A party may intervene in “an action” only when it
meets certain criteria. Among them is that the party must
possess an interest in the outcome of the litigation that
is not “adequately represented by existing parties.” NRCP
24(a). But that standard is tested by whether the intervenor's
interests in the outcome of the case diverge from those
of existing parties, not whether the intervenor agrees with
every tactical move that the current parties might want to
make during the course of the suit. “If an applicant for
intervention and an existing party share the same ultimate
objective,” then courts presume that the party adequately

represents the interests of the non-party. 4  Citizens for
Balanced Use v. Mont. Wilderness Ass'n, 647 F.3d 893, 898

(9th Cir. 2011); see Texas v. United States, 805 F.3d 653,
661 (5th Cir. 2015) (“when the would-be intervenor has the
same ultimate objective as a party to the lawsuit,” then the
party is presumed to adequately represent the interests of the
non-party). This presumption may only be overcome by a
“compelling showing” that the non-party's interests are not

being adequately represented. Arakaki v. Cayetano, 324
F.3d 1078, 1086 (9th Cir. 2003).

Here, Tanya shares, under community property law, a 50%
interest in any proceeds collected from the litigation. Her
interest in the ultimate outcome of the litigation is therefore
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identical to that of her husband's estate: she gets half of what
the estate wins, and nothing if the estate gets nothing. There is
no “divergence” in their interests in any sense of the word, and
thus she shouldn't have been permitted to intervene in the case
at all, much less permitted to interject herself into the middle
of a pending summary judgment motion that didn't target her.

Indeed, there's some indication that Tanya seemed to be aware
of this problem throughout the early stages of the litigation, as
she instructed her attorney to attend every relevant proceeding
and yet chose to do nothing more than watch, apparently
satisfied to let the estate safeguard her interests until the day
of the summary judgment hearing came about and Ne-Yo's
motion stood unopposed. Only then did she seek to intervene
for the first time in order to file her own opposition. But
disagreeing with the tactical choices made by other parties in
responding to a single motion isn't a “divergence of interests”
in the outcome of the entire “action.” It's just a disagreement
on tactics by a non-party possessing the same interest in the
overall outcome of the case. And a disagreement regarding
tactics has nothing to do with NRCP 24.

IV.

*5  Whether or not Tanya's request met the standards of
NRCP 24 when made, the second and more fundamental
problem here is that Tanya lacks standing to appeal anything
that happened during the case because of how she handled the
litigation after intervening.

After entering the case, Tanya participated in some motion
practice, including filing a motion seeking reconsideration
of the summary judgment motion. Later, she filed a
motion seeking leave to amend the complaint and file her
own complaint-in-intervention adding allegations of unjust
enrichment, fraud, breach of fiduciary duty, and punitive
damages. However, the district court denied leave in a written
order, partly because Tanya's request was belatedly filed
only a week before trial was scheduled to commence, and
partly because Tanya's new causes of action went beyond
her status as an intervenor to assert allegations unrelated to
the underlying action. Tanya does not now appeal from this
denial, so the question of whether she ought to have been
allowed to assert any claims in district court is not before
us and is now closed. (Tanya did file a petition seeking
emergency interlocutory relief from the Nevada Supreme
Court which the court summarily denied without reaching the

merits, and Tanya does not re-assert those issues in this appeal
so any challenge to them is waived).

The bottom line is that Tanya never asserted any claims
against any other party in the action, and no other party
asserted any claims against her. So, Tanya is neither a named
plaintiff nor a named defendant on any claim pending in the
lawsuit. Why does that create a standing problem? Because no
appealable final judgment has ever been entered for or against
her on any claim in which she is actually either a plaintiff or
defendant.

“This is a court of limited appellate jurisdiction. Specifically,
this court has jurisdiction to entertain an appeal only where

an appeal is authorized by statute or court rule.” Valley
Bank of Nev. v. Ginsburg, 110 Nev. 440, 444, 874 P.2d 729,
732 (1994). Thus, “this court has jurisdiction to entertain an
appeal only where the appeal is brought by an aggrieved party.
NRAP 3(a) limits the right of appeal to ‘parties aggrieved’

by a district court's decision.” Id. at 446, 874 P.2d at 734
(italics and internal brackets omitted). Moreover, “[t]his court
has consistently taken a restrictive view of those persons or

entities that have standing to appeal as parties.” Id.

A party does not have standing to appeal when “it was never

named as a party to the lawsuit.” Id. at 447, 874 P.2d at 734.
Here, though weirdly permitted to enter the case as a free-
floating intervenor, Tanya is not a party to any claim on which
a final appealable order was entered either for or against her.
She therefore has no right to appeal because there is nothing
for her to appeal on her own behalf, and she has no right to
appeal any judgment entered on claims that did not involve
her on behalf of parties other than her. Consequently, I would
dismiss the entire appeal without reaching the merits of any
argument raised in the briefing.

V.

Tanya's lack of standing isn't merely a minor technical glitch
that the parties can stipulate away in order to get to arguing
about the merits. It's a constitutional defect. Fundamentally,
the doctrine of “standing” is a structural limitation on judicial
power, inimical to the preservation of liberty, that operates to
ensure that courts act like courts and not like legislatures by
preventing them from issuing advisory opinions on questions
of general policy that have not been raised or litigated by
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an injured party possessing a concrete stake in a pending

lawsuit. See Camreta v. Greene, 563 U.S. 692, 717, 131
S.Ct. 2020, 179 L.Ed.2d 1118 (2011) (Kennedy, J., dissenting)
(“the judicial Power is one to render dispositive judgments,
not advisory opinions” (internal quotation marks omitted)).
It's what keeps courts from becoming involved in generalized
political grievances best left to the other representative
branches of government. See Schwartz v. Lopez, 132 Nev.
––––, ––––, 382 P.3d 886, 894 (2016) (to establish standing, a
party mast show the occurrence of an injury that is “special,”
“peculiar,” or “personal” to him and not merely a generalized
grievance shared by all members of the public); see also
James E. Pfander, Scalia's Legacy: Originalism and Change
in the Law of Standing, 6 Brit. J. A. Leg. Stud. 85, 92 (2017)

(citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 112
S.Ct. 2130, 119 L.Ed.2d 351 (1992), for the proposition that
“standing imposed constitutional limits on Congress's power
to authorize individuals to pursue generalized grievances,
especially where the suits in question were seen as interfering
with the executive branch primacy in law enforcement and
thus threatening the separation of powers”); John G. Roberts,
Jr., Article III Limits on Statutory Standing, 42 Duke L.J.
1219, 1229-30 (1993) (“By properly contenting itself with the
decision of actual cases or controversies at the instance of
someone suffering distinct and palpable injury, the judiciary
leaves for the political branches the generalized grievances
that are their responsibility under the Constitution.”).

*6  Indeed, issuing purely advisory opinions to address
generalized political grievances is the very definition of

legislating from the bench. See In re Phandanouvong, No.
DG 08-10058, 2009 WL 3635877, at *1 (Bankr. W.D. Mich.
Oct. 2, 2009) (“The court must decide issues presented for
the purposes of resolving individual, concrete controversies,
not to correct systemic wrongs by legislating from the
bench.”). If courts have the power to issue advisory opinions
without needing to wait for a question to be raised by a
party with standing, then they have legislative power that
rightfully belongs to the Legislature. See Nev. Const. art.
4, § 1; Galloway v. Truesdell, 83 Nev. 13, 20, 422 P.2d
237, 242 (1967). Courts would also possess executive power
that rightfully belongs to the Governor, as the standing
requirement is supposed to “ensure[ ] that the court is carrying
out its function of deciding a case or controversy, rather than
fulfilling the executive's responsibility of taking care that the
laws be faithfully executed.” Roberts, Jr., Article III Limits
on Statutory Standing, supra, at 1230. See Nev. Const. art.
5, § 7 (the Governor “shall see that the laws are faithfully

executed”); Galloway, 83 Nev. at 20, 422 P.2d at 242 (“The
executive power extends to the carrying out and enforcing
the laws enacted by the Legislature.”). As Chief Justice John
Marshall warned, “[i]f the judicial power extended to every
question under the constitution it would involve almost every
subject proper for legislative discussion and decision ... [and]
almost every subject on which the executive could act.”

Daimler-Chrysler Corp. v. Cuno, 547 U.S. 332, 341, 126
S.Ct. 1854, 164 L.Ed.2d 589 (2006) (quoting 4 Papers of
John Marshall 95 (C. Cullen ed. 1984)). A world in which
courts aren't confined by limitations of standing is one in
which the judiciary is no longer just one branch of a co-equal
and tripartite system of checks-and-balances, but rather the
modern reincarnation of the judicial tyranny of the Sanhedrin
Court of ancient Israel, possessing combined legislative,
executive, and judicial authority over all the people. See
Exodus 18:21-22; Numbers 11:16-17; Numbers 11:24-25;
Deuteronomy 1:15-18; Deuteronomy 17:9-12.

VI.

In the federal courts, standing is a constitutional requirement
originating in the “case or controversy” clause of Article III
of the United States Constitution, and which also contains
a second “subconstitutional ‘prudential’ element” as well.

In re Amerco Derivative Litigation, 127 Nev. 196, 213,
252 P.3d 681, 694 (2011). The Nevada Constitution doesn't
contain a “case or controversy” clause. See Michael W.
Bowers, The Nevada State Constitution: A Reference Guide
84 (Greenwood Press 1993) (“The Nevada Constitution does
not include the ‘cases and controversies’ language of the
U.S. Constitution”). It does, however, contain a superficially
similar clause stating that courts have jurisdiction over civil

and criminal “cases.” Nev. Const. art. 6, § 4. This clause
has been interpreted to prohibit courts from ruling on matters
not yet ripe for review or that have been rendered moot.
See Boulet v. City of Las Vegas, 96 Nev. 611, 613, 614
P.2d 8, 9 (1980) (mootness: license revocation appeal was
rendered moot when appellant permitted license to expire
before decision; courts cannot “render opinions on moot or
abstract questions”); State v. Viers, 86 Nev. 385, 386, 469 P.2d
53, 53-54 (1970) (mootness: striking down, as violating both
Nev. Const. art. 6, § 4 and the state's double jeopardy clause, a
statute that authorized the judiciary to decide moot questions
of criminal law after a defendant had already been acquitted
at trial); City of North Las Vegas v. Cluff, 85 Nev. 200, 452
P.2d 461 (1969) (ripeness: “The question here is whether or
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not the validity of a proposed legislative act can be ruled upon
in advance of its enactment. The answer is that it cannot.”).

“Although state courts do not have constitutional Article III
standing, Nevada has a long history of requiring an actual

justiciable controversy as a predicate to judicial relief.” In
re Amerco Derivative Litigation, 127 Nev. at 213, 252 P.3d
at 694 (internal quotation marks omitted), citing Doe v.
Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986). The
basis for this is a little murky, though; I myself have called
it a doctrine that we must follow, but in the end nothing
more than a judicially created doctrine of convenience with
no constitutional foundation. See Schulte v. Fafaleos, No.
68685, 2017 WL 2591346 (Nev. App. June 9, 2017) (Tao,
J., concurring) (“in the courts of Nevada, the doctrine of
standing is not a constitutional command but rather merely a
judicially-created doctrine of convenience”); Padilla Constr.
Co. v. Burley, No. 65854, 2016 WL 2871829 (Nev. App. May
10, 2016) (same).

But, upon reflection, that may not be correct. Though
the Nevada Supreme Court has not expressly grounded
the doctrine of standing in the “case” requirement of the
Nevada Constitution, it may well be rooted either there,
or alternatively in the separation-of-powers clause of Nev.
Const. art. 3, § 1 (“The powers of the Government of
the State of Nevada shall be divided into three separate
departments, the Legislative, the Executive and the Judicial;
and no persons charged with the exercise of powers properly
belonging to one of these departments shall exercise any
functions, appertaining to either of the others, except in the
cases expressly directed or permitted in this constitution.”).
This may be so because standing is, at heart, a separation-

of-powers issue. See Allen v. Wright, 468 U.S. 737, 750,
104 S.Ct. 3315, 82 L.Ed.2d 556 (1984) (the federal case or
controversy requirement “defines with respect to the Judicial
Branch the idea of separation of powers on which the Federal

Government is founded.”); Warth v. Seldin, 422 U.S. 490,
498, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975) (standing “is
founded in concern about the proper—and properly limited—
role of the courts in a democratic society.”).

*7  Thus, while the Nevada Constitution doesn't have a
case or controversy requirement, it does have an express
separation-of-powers clause that the federal Constitution does
not. The concept of separation of powers is only implied in the
structure of the federal Constitution, though very strongly and
clearly implied. See Eleanore Bushnell & Don W. Driggs, The

Nevada Constitution: Origin and Growth, 78 (Univ. of Nev.
Press, 5th Ed. 1980) (“The Constitution does not expressly
announce that the national government is dedicated to the
theory of separation of powers, but the intention of the framers
clearly emerges from the language they used”). In contrast,

it's much more explicit in the Nevada Constitution. See id.
(“Nevada attempts a distinct separation”); cf. Comm'n on
Ethics v. Hardy, 125 Nev. 285, 292, 212 P.3d 1098, 1103-04,
125 Nev. 1027, 292 (2009) (discussing other differences
between Nevada Constitution and U.S. Constitution). That
the state Constitution has such an express clause while the
federal Constitution does not suggests that the framers of the
state Constitution took the concept of separation of powers
more seriously than perhaps even the federal founders did.
They may even have thought that the decades of experience
between the adoption of the federal Constitution in 1788
and the drafting of the Nevada Constitution in 1864 showed
that the federal articulation of the concept didn't go quite
far enough, or at least wasn't clear enough. It seems rather
odd, therefore, that at the same time the state founders
omitted the “case or controversy” clause that gives rise to the
federal “standing” doctrine. This makes little sense—unless
it's possible that they thought that its purposes were already
served by another provision which made it unnecessary. That
provision could only be the separation-of-powers clause of
art. 3, § 1 of the Nevada Constitution.

If I am wrong about that, let's think through what it means
to say that standing is nothing more than a judge-made
prudential doctrine. A doctrine of judicial convenience's one
that rests on a weak foundation: it's just what the court prefers
to do in a given case even though the power exists to do
much more. Such a doctrine stands very low on the totem
pole of rules that a court must obey. As I noted in Padilla
Construction, “in the hierarchy of sources of law in which
the United States Constitution stands at the top and pre-empts
everything that conflicts with it, judicially-created doctrines
of prudence are at the bottom and yield to all other superior
sources of authority that conflict with them.”

Judge-made rules can be overruled by statutes, regulations,
or any other source of law superior to a mere common law
judicial invention. See Holliday v. McMullen, 104 Nev. 294,
296, 756 P.2d 1179, 1180 (1988) (“The legislature has chosen
to preempt the common law by enacting [a contradictory

statute]”); Orr Ditch & Water Co. v. Justice Court, 64
Nev. 138, 164, 178 P.2d 558, 571 (1947) (in interpreting a
statute, “where the intention to alter or repeal [a judge-made

PET002652



Wallace v. Smith, Not Reported in Pac. Rptr. (2018)
134 Nev. 1027

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7

common-law rule] is clearly expressed, it must be given effect
by the courts”). Consequently, if standing is a mere judicial
creation with no other basis in law, then its requirements can
be conferred, amended, or removed by the other branches
of government without limitation through the enactment of
superseding statutes or regulations.

That's a troubling proposition that, to me, seems to raise
all sorts of potential constitutional problems. The doctrine
of standing is supposed to be what confines courts to their
traditional role of adjudicating disputes between injured

parties seeking judicially cognizable relief. See Daimler-
Chrysler Corp., 547 U.S. at 341, 126 S.Ct. 1854. But if
judicial standing can be legislatively overruled, then the
Legislature could, if it wanted, enact a statute requiring
courts to hear and address generalized grievances even
without an injured plaintiff seeking any relief the court
could traditionally grant. But that comes perilously close to
allowing the Legislature to confer legislative power upon the
judiciary. Similarly, if an executive-branch agency can do
the same thing through agency regulation, then that confers
executive power upon the judiciary. If both branches can do
that, then all governmental power, or at least much of it,
could then be vested in a single branch. That strikes at the
very heart of the tripartite structure of our state government
and effectively abolishes the concept of checks-and-balances
“essential to the preservation of liberty” in favor of “a gradual
concentration of the several powers in the same department.”
The Federalist No. 51, at 321 (James Madison) (Clinton

Rossiter ed., 1961), quoted in Morrison v. Olson, 487 U.S.
654, 698, 108 S.Ct. 2597, 101 L.Ed.2d 569 (1988) (Scalia,

J., dissenting); see also Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 635, 640, 72 S.Ct. 863, 96 L.Ed. 1153
(1952) (Jackson, J., concurring) (“the Constitution diffuses
power the better to secure liberty....”; “The purpose of the
Constitution was not only to grant power, but to keep it from
getting out of hand.”).

*8  One might think that, as a practical matter, the Legislature
and the Governor would be unlikely to give away their
power, and perhaps I'm just hypothesizing about things they'd
never consent to. But is their consent needed? The real
constitutional concern isn't whether or not the other branches
might want to give away their constitutional powers by
expanding the concept of standing; it's that the judiciary can
simply expand its constitutional powers all by itself.

Judicially created rules of convenience are waivable by the
courts that created them. A judge-made rule of convenience
is simply that: a rule that courts apply when they want to,
and don't apply when they don't want to. For example, in
Nevada there's a judicial rule that arguments raised for the
first time in a reply brief need not be fully considered. See

Moon v. McDonald Carano & Wilson, 129 Nev. 547,

553 n.3, 306 P.3d 406, 410 n.3 (2013); Francis v. Wynn
Las Vegas, 127 Nev. 657, 671 n.7, 262 P.3d 705, 715 n.7
(2011). The Nevada Supreme Court follows this rule, unless
it chooses not to “in the interests of justice.” Bertsch v.
Eighth Judicial Dist. Court, 133 Nev. ––––, ––––, 396 P.3d
769, 772 (2017) (“Issues not raised in an appellant's opening
brief are deemed waived unless this court, in its discretion,
determines that consideration of those issues is in the interests

of justice” (quoting Powell v. Liberty Mutual Fire Ins. Co.,
127 Nev. 156, 161 n.3, 252 P.3d 668, 672 n.3 (2011) (internal
quotation marks omitted)). There are plenty of other judicial
rules that courts must follow, unless they conclude that the
“interests of justice” permits them not to be followed. See,
e.g., Harte v. State, 132 Nev. ––––, ––––, 373 P.3d 98, 101
(2016) (“in the interests of justice, a district court may deviate
from the traditional order of evidence presentation” (citing
State v. Harrington, 9 Nev. 91, 94 (1873)).

But as Oliver Wendell Holmes, Jr. observed, the phrase
“interests of justice” is just a fancy (and highly subjective)
way of permitting courts to do what they want without having
to offer an actual reason based in law to explain why; “I hate
justice, which means that I know if a man begins to talk about
that, for one reason or another he is shirking thinking in legal
terms.” Michael Herz, “Do Justice!”: Variations of a Thrice-
Told Tale, 82 Va. L. Rev. 111, 113 (1996).

If standing is nothing more than a judicial convenience
with no more of a constitutional foundation than the rule
that arguments raised for the first time in reply briefs need
not be considered, then it's a rule that need not always be
followed. Without a constitutional foundation, standing is
simply whatever courts say it is. And that strikes me as a
dangerous thing. If standing is nothing more than a self-
imposed but entirely voluntary restraint—as opposed to an
externally imposed structural constitutional restraint—then
the only thing that keeps courts from acting as legislative
bodies is simply a matter of will: a preference not to do
so for the time being, but the power to do so any time
it's deemed to be “in the interests of justice.” It's true that
there have been, and are, responsible judges sitting on our
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courts who take their judicial duties seriously and would
never dare dream of abusing their power to its absolute
limits. I suggest nothing to the contrary. But who can speak
for future occupants of the court? Just as ancient Rome
was sometimes ruled by responsible Emperors, it was also
sometimes ruled by terrible ones: for every Caesar Augustus
there was a Caligula; for every Marcus Aurelius, a Nero.
Whether our three branches of government can permanently
remain separate and independent ought not depend on a
question of mere personality, but rather on a question of fixed
structure. See Benjamin M. Flowers, An Essay Concerning
Some Problems with the Constitutional-Doubt Canon, 74
Wash. & Lee L. Rev. Online 248, 249 (2018) (“Members
of the founding generation ... understood that all mortals,
even well-meaning ones, will tend to aggrandize their power,
exercising authority they do not have”).

*9  In the end, “the fairness of a process must be adjudged on
the basis of what it permits to happen, not what it produced

in a particular case.” Morrison, 487 U.S. at 731, 108
S.Ct. 2597 (Scalia, J., dissenting). “[T]he Framers considered
structural protections of freedom the most important ones ...
The fragmentation of power produced by the structure of our
Government is central to liberty, and when we destroy it, we

place liberty at peril.” Nat'l. Fed. of Indep. Businesses v.

Sebelius, 567 U.S. 519, 707, 132 S.Ct. 2566, 183 L.Ed.2d
450 (2012) (Scalia, J., dissenting). If the only source of
“standing” recognized under Nevada law is the goodwill and
convenience of the judiciary, there are no such structural rules
or limitations on the exercise of judicial power in Nevada.
We're no longer co-equal in power to the legislative branch.
Rather, our power is far superior because it's unbounded by
structural limits, and we can engage in legislative as well as
judicial functions whenever we choose. We just choose not
to. At least for now. But that could change in a heartbeat. All
of which is why I'd much prefer that, in a future case, the
Nevada Supreme Court finally explore the relationship of the
doctrine to, and its possible basis in, Nev. Const. art. 3, § 1 of
the Nevada Constitution.

VII.

For the foregoing reasons, I would simply dismiss this appeal
for lack of standing and jurisdiction over the subject matter
without reaching the merits of any arguments raised by the
parties.

All Citations

Not Reported in Pac. Rptr., 134 Nev. 1027, 2018 WL 1426396

Footnotes

1 Tanya also gave notice of appeal of district court orders granting Smith's motion to supplement the record,
and denying Tanya's motion to bifurcate. However, Tanya does not address those orders in her opening brief,

and thus, this court does not consider those appeals. Edwards v. Emperor's Garden Rest., 122 Nev. 317,
330 n.38, 130 P.3d 1280, 1288 n.38 (2006) (this court need not consider arguments not adequately briefed,
not supported by relevant authority, and not cogently argued).

2 We do not recount the facts except as necessary to our disposition.
3 Our colleague believes we should dismiss this appeal without reaching the merits on grounds that Tanya does

not have standing to maintain this appeal. While we agree with our concurring colleague that appellate courts
generally may sua sponte question jurisdiction on appeal, we conclude that in this case we are constrained
by the Nevada Supreme Court's ruling that Tanya has standing to appeal. See Wallace v. Smith, Docket No.
70574 (Order Regarding Motions, September 5, 2017) (denying respondent's motion to dismiss, which was
based in significant part on Smith's contention that Tanya lacked standing to appeal, and concluding this
court has jurisdiction to consider the appeal). We also note that Smith, during oral argument, conceded that
Tanya has standing to appeal. Accordingly, we must address this case on the merits.
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4 Where the Nevada Rules of Civil Procedure parallel the Federal Rules of Civil Procedure, rulings of federal
courts interpreting and applying the federal rules are persuasive authority for this court in applying the Nevada

Rules. See Exec. Mgmt. Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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