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If this Court does not stay the underlying case by September 6, 2021, the 

purpose of the writ—which seeks to preclude the underlying case entirely due to 

issue preclusion—will be defeated.   September 6 is when Petitioners must 

respond to Plaintiffs’ initial 197 discovery requests (and gather information and draft 

responses well prior to that date).  These initial requests will undoubtedly be 

followed by more requests.  Without a stay, Petitioners will be forced to expend a 

substantial amount of money in a case that is foreclosed by issue preclusion based 

on a final ruling by a Florida court dismissing with prejudice Plaintiff’s claims based 

on the same facts.  This Court should issue the stay so writ relief is meaningful. 

I. REPLY TO PLAINTIFFS’ VERSION OF THE FACTS 
Plaintiffs/Real Parties in Interest Nevada 5, Inc. and its wholly owned 

subsidiary N5HYG, LLC (collectively, “Plaintiffs”) filed their initial Complaint 

against Petitioners, Hygea, and 12 other Hygea directors on October 5, 2017.  The 

case was removed by former defendant Ray Gonzalez and remanded on June 14, 

2018.  Plaintiffs—in an obvious attempt to distract this Court from the merits of 

Petitioners’ stay motion—try to make hay of the fact that post-remand, the federal 

court awarded Plaintiffs $25,000—less than 10% of their requested attorneys’ fees—

under a statute that mandates fees when removal is not “objectively reasonable.”  

Plaintiffs’ characterization of this as a “sanction” against Petitioners, when 

Petitioners merely consented to Mr. Gonzalez’s removal, is at best a stretch.   
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Indeed, if sanctions are relevant here, then it must be particularly relevant to 

know that the First Judicial District Court sanctioned Plaintiff N5HYG in an amount 

of over $700,000 for maintaining in bad faith a related case against Petitioners, 

Hygea, and certain of its directors.  The district court exercised its discretion under 

NRS 18.010 to impose such sanctions against Plaintiff N5HYG.  This Court then 

upheld the district court’s discretion to impose those sanctions.  See Case No. 76969.   

Plaintiffs, however, ignore this and engage in revisionist history, forgetting 

that it was their improvident complaints that necessitated multiple motions to 

dismiss in the underlying case.  As an initial matter, Plaintiffs voluntarily filed their 

First Amended Complaint on July 13, 2018, waiting until after defendants filed their 

motions to dismiss.  After seeing the amended complaint, Defendants moved to 

dismiss again, arguing claim preclusion, personal jurisdiction, and failure to state a 

claim.  The motions were meritorious, as they were granted, in part at first, and fully 

after reconsideration.  In its initial dismissal order, the District Court held, among 

other things, that Nevada 5 lacked standing to assert any of the claims set forth in 

the First Amended Complaint and that all of the claims asserted by Nevada 5 in the 

First Amended Complaint were dismissed with prejudice.  See Exhibit 1. 

 However, the district court’s initial order did not address certain personal 

jurisdiction arguments and so Defendants were constrained to move for clarification.  

Their clarification motion was meritorious, given that on May 10, 2019, the District 
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Court held that it did not have jurisdiction over the 12 director-defendants (not 

including Petitioners).  This led Plaintiffs to file the near-duplicate Florida lawsuit 

against the 12 directors, as well as Hygea’s wholly owned subsidiary, Hygea Health 

Holdings, Inc.  See Exhibit 2. 

 Unfortunately, the District Court’s initial and clarifying orders erred in 

deciding the claim preclusion against Defendants.  Defendants pointed out the error 

in a reconsideration motion, including how the District Court missed and/or 

misconstrued case law on claim preclusion from this Court.  On December 3, 2019, 

the District Court held that the First Amended Complaint was entirely dismissed 

with prejudice on the basis of claim preclusion, and that any second amended 

complaint must be based on a different nucleus of operative facts from that presented 

in the First Amended Complaint.  See Exhibit 3.  The District Court also amended 

its prior ruling and dismissed Nevada 5 without prejudice.  See Exhibit 4.   

Plaintiffs filed their Second Amended Complaint on December 13, 2019.  

Petitioners filed a Motion for Summary Judgment based largely on the fact that the 

Second Amended Complaint was not based on a different nucleus of operative facts.  

However, before the motion could be heard, Hygea filed for bankruptcy on February 

19, 2020, and after a Rule 16 conference, the District Court denied the Motion for 

Summary Judgment without a hearing and without prejudice given the bankruptcy.  
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See Exhibit 5.  At that conference, Plaintiffs elected to stay the case against 

Petitioners until after Hygea completed its reorganization.   

After Hygea’s reorganization plan was confirmed, Plaintiffs reinitiated the 

case, and on November 4, 2020, Petitioners renewed the Motion for Summary 

Judgment as the District Court previously denied the motion without prejudice due 

to Hygea’s bankruptcy.  After hearing the motion on the merits for the first time, the 

District Court denied it.  In the meantime, the Florida court in the case against the 

12 directors issued its final ruling dismissing Petitioners’ near duplicate claims 

against the directors with prejudice.  By this time, Petitioners had answered the 

Second Amended Complaint, but based on the intervening Florida ruling, Petitioners 

brought a Partial Motion for Judgment on the Pleadings arguing that the Florida 

ruling constituted issue preclusion.  The District Court’s denial of that motion forms 

the basis of the Writ Petition.  The District Court’s related finding that there has been 

“some efforts” to delay is untrue and unsupported by the record.  See Exhibit 6. 

II. REPLY TO PLAINTIFFS’ MISGUIDED LEGAL ARGUMENT 
The purpose of the Writ Petition is that Nevada 5’s claims should be dismissed 

with prejudice and the case should not be allowed to proceed.  If the stay is denied, 

the entire purpose is defeated as the case will then move forward.  Plaintiffs’ only 

argument to the contrary is that issue preclusion does not apply and the Writ Petition 

should be denied.  Plaintiffs provide no evidence of prejudice from the stay.   



6 
 

Plaintiffs baldly assert that they are in danger of irreparable harm as memories 

fade, and therefore they are at risk of losing testimony and evidence.  Plaintiffs not 

only overemphasize the “irreparable harm” factor in the stay analysis, they provide 

no evidence of actual irreparable harm—viz., that there is any cognizable risk that 

evidence will be lost.  As this Court has held, “[a]lthough irreparable or serious harm 

remains part of the stay analysis, this factor will not generally play a significant role 

in the decision whether to issue a stay.  Normally, the only cognizant harm 

threatened to the parties is increased litigation costs and delay.”  Mikohn Gaming 

Corp. v. McCrea, 120 Nev. 248, 253, 89 P.3d 36, 39 (2004).   

Nevada 5 also misconstrues the 5-year rule, as applied to this case.  The five-

year rule is not at issue if a stay is granted, in addition to the previous stay due to 

Hygea’s bankruptcy.  D.R. Horton, Inc. v. Eighth Jud. Dist. Ct., 131 Nev. 865, 873, 

358 P.3d 925, 930 (2015). 

Finally, a movant does not always have to show a probability of success on 

the merits, but must “present a substantial case on the merits when a serious legal 

question is involved and show that the balance of equities weighs heavily in favor 

of granting the stay.”  Hansen v. Eighth Jud. Dist. Ct. ex rel. Cty. of Clark, 116 Nev. 

650, 659, 6 P.3d 982, 987 (2000) (internal citations omitted).  The Writ Petition 

challenges the District Court’s denial of Petitioners’ Partial Motion for Judgment on 

the Pleadings and raises a pure question of law based upon issue preclusion.   
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 Dated: August 27, 2021 

   KAPLAN COTTNER 
    
   By:  /s/ Kory L. Kaplan     

KORY L. KAPLAN (NV Bar No. 13164) 
850 E. Bonneville Ave.  
Las Vegas, Nevada 89101 
Attorneys for Petitioners  
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CERTIFICATE OF COMPLIANCE 

1. I certify that this brief complies with the formatting requirements of 

NRAP 32(a)(4) and the typeface requirements of NRAP 32(a)(5) and the type style 

requirements of NRAP 32(a)(6) because this brief has been prepared in a 

proportionally spaced typeface using Microsoft Word with 14-point, double spaced 

Times New Roman font. 

2. I further certify that this brief complies with the page-or type-volume 

limitations of NRAP 27(d)(2) because it does not exceed 5 pages. 

3. Finally, I hereby certify that I have read this brief, and to the best of 

my knowledge, information, and belief, it is not frivolous or interposed for any 

improper purpose. I further certify that this brief complies with all applicable 

Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires 

every assertion in the brief regarding matters in the record to be supported by a 

reference to the page and volume number, if any, of the transcript or appendix 

where the matter relied on is to be found.  I understand that I may be subject to 

sanctions in the event that the accompanying brief is not in conformity with the  
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requirements of the Nevada Rules of Appellate Procedure.  

Dated: August 27, 2021 

   KAPLAN COTTNER 
 
    
   By:  /s/ Kory L. Kaplan     

KORY L. KAPLAN (NV Bar No. 13164) 
850 E. Bonneville Ave.  
Las Vegas, Nevada 89101 
Attorneys for Petitioners  
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CERTIFICATE OF SERVICE 

I hereby certify that this REPLY IN SUPPORT OF EMERGENCY 

MOTION FOR STAY PURSUANT TO NRAP 27(E) was filed electronically with 

the Nevada Supreme Court on August 27, 2021, and served electronically on 

participants registered with the Eflex system; any parties listed below not 

registered with Eflex will be mailed a copy of the foregoing via regular U.S. Mail: 

Ogonna M. Brown, Esq.  
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Pkwy.,  
Suite 600 
Las Vegas, NV 89169 
 
G. Mark Albright, Esq.  
D. Chris Albright, Esq.  
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
 
E. Powell Miller, Esq.  
Christopher Kaye, Esq.  
THE MILLER LAW FIRM, P.C. 
950 W. University Dr., Ste. 300 
Rochester, MI 48307 
 
Robert L. Eisenberg, Esq. 
LEMONS, GRUNDY & EISENBERG 
6005 Plumas Street, Third Floor 
Reno, Nevada 89519 
Attorneys for Plaintiffs  
 
 
 

/s/ Sunny Southworth 
An employee of Kaplan Cottner 



 
 

 
 

INDEX OF EXHIBITS TO REPLY IN SUPPORT OF EMERGENCY 
MOTION FOR STAY PURSUANT TO NRAP 27(e) 

 
Exhibit Document 

1 November 26, 2018 Decision and Order 

2 May 10, 2019 Findings of Fact, Conclusions of Law and Order 

3 December 3, 2019 Findingsof Fact, Conclusions of Law, and Order 

Granting Defendants’ Motion for Reconsideration Re: Claim 

Preclusion 

4 December 3, 2019 Findings of Fact, Conclusions of Law, and 
Order Granting Plaintiff’s Motion for Reconsideration Re; Nevada 

5, Inc. 
5 May 15, 2019 Order Denying Defendant’s Motion for Summary 

Judgment Without Prejudice 
6 August 20, 2021 Transcript of Proceedings Re: Defendants’ Motion 

for Stay of Proceedings 
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November 26, 2018 Decision 
and Order
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DISTRICT COURT
CLARK COUNTY, NEVADA

*rr**

NSHYG, LLC, et al.

PlaintifT(s)

VS. DEPARTMENT 27

DECISION AND ORDER

COURT FINDS after review that the Motion to Disrniss Amended Cornplaint on

Behalf of Defbndant Ray Gonzalez ("Gonzalez Motion") and the Motion to Dismiss the

First Antended Complaint and to Strike Supplemental Pleadings and Jury Demand ("Hygea

Motiorr") were filed on August 17.2018. The Gonzalez Motion and the Hygea Motion

(collectively. the "Motions") were set fbr hearing befbre the Court on October 3. 201 8.

COURT FURTHER FINDS after review that the Court heard oral arguments on the

Gonzalez Motion and the Hygea Motion on October 3, 2018. The Court took the matter

under submission and set a Status Check for November 6,2018 on Chambers Calendar for

the Court to release a Decision on the Motions. Thereafter, the Novernber 6.2018 Status

Check was continued to November 20. 2018.

COURT FURTHER FINDS after review that "[t]o survive disrnissal, a complaint

must contain some set of facts. which. if true. would entitle the plaintiff to relief." 1,l rr

Amcrco Derivcrtit'e Litig.,l27 Nev. 196.210-l I (201 I ), citing Buzz Stett,, LLC t'. Cit!^ q/ N.

Las l/cgas, 124 Nev. 224, 228, I 8l P.3d 670. 672 (200g).

CASE NO.: A-17-762664

HYGEA HOLDINGS CORP.. et al.

Case Number: A-17-762664-B

Electronically Filed
11/26/2018 7:37 AM
Steven D. Grierson
CLERK OF THE COURT
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COURT FURTHER FINDS after review that, with respect to the claims by Plaintiff

Nevada 5. Inc.. ''wrongdoing to a subsidiary does not conf'er standing upon the parent

company, even where the parent is the sole shareholder of the subsidiary." In re Neurontin

Mktg. & Sales Practices Lilig.,810 F. Supp. 2d366,370 (D. Mass. 2011).

COURT FURTHER FINDS after review that ''a subsidiary is a 'separate corporation,'

and thus the parent company'has no standing to assert [the subsidiary's] legal rights'."

Clarex Lrd. v. Natixis Sec. Ant. ttC No. 12 CIV. 0722 PAE, 2012 WL 4849146, at *6

(S.D.N.Y. Oct. 12, 2012), citing to Hudson Optical Corp. y. Cabot Sa.fety Corp., No.97-

9046,1998 WL 642471, at x3 (2d Cir. Mar.25,1998).

COURT FURTHER FINDS after review that Plaintiff Nevada 5, Inc. lacks standing

to assert any of the claims set forlh in the Amended Cornplaint.

THEREFORE, COURT ORDERS for good cause appearing and after review that

with respect to the clairns by Plaintiff Nevada 5, inc., the Motions are hereby GRANTED

IN PART and all of the clairns asserted in the Arnended Cornplaint by Plaintiff Nevada 5,

Inc. are hereby DISMISSED WITH PREJUDICE.

COURT FURTHER FINDS after review that, with respect to the Nevada Securities

Act clairns. ''90.460.90.570,... and 90.660 apply to a person who sells or offers to sell a

security or investrnent advisory service if:(a) An offer to sell is made in this State; or (b)

An oflbr to purchase is made and accepted in this State." NRS 90.830(l ).

COURT FURTHER FINDS after review that Plaintiffls Amended Complaint has

failed to allege that either (a) an offer to sell is made in Nevada; or that (b) an offer to

purclrase is rnade and accepted in Nevada. See Prime Mot,er Capital Portners, L.P. t,. Etixir"

Gctming Techs., Irtc.,793 F. Supp. 2d 651,669-70 (S.D.N.Y. 20ll).
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COURT FURTHER FINDS after review that "an of'fer to sell or to purchase is made

in fNevada], whether or not either party is present in [Nevada], if the offer: (a) Originates in

[Nevada]; or (b) Is directed by the offeror to a destination in [Nevada] and received where it

is directed....'" NRS 90.830(3).

COURT FURTHER FINDS after review that Plaintiffs Arnended Complaint has

failed to allege that an offer to sell or to purchase either (a) originated in Nevada, or (b) was

directed to a destination in Nevada and received therein.

THEREFORE, COURT FURTHER ORDERS for good cause appearing and after

review that the Motions are hereby GRANTED IN PART and the First, Third and Fifth

Causes of Action in Plaintiffs Amended Complaint are hereby DISMISSED without

prejudice as to all Defendants.

COURT FURTHER FINDS after review that, with respect to federal securities fraud

clairns. a "court may also consider unattached evidence on which the cornplaint necessarily

relies if: (l) the cornplaint refers to the docurnent; (2) the document is central to the

plaintiffs claim: and (3) no party questions the authenticity of the document." Baxtcr t,.

Dignitv Healtlt, l3l Nev. Adv. Op. 76.357 P.3d927,930 (2015) (intenral citations and

quotations ornitted). Furlher. ''[w]hile presentation of matters outside the pleadings will

convert the motion to disrniss to a motion fbr summary judgment. ...such conversion

is not triggered by a court's consideration of matters incorporated by reference or integral to

the claim. ... as where the complaint 'relies heavily' on a document's terms and eff'ect." /d.

COURT FURTHER FINDS after review that a private cause of action exists against a

"person who ... offers or sells a security in violation of [15 U.S.C.A. g 77e]." 15 U.S.C.A. g

771(a)( I ).
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COURT FURTHER FINDS after review that a private cause of action exists when a

party sells a security "b), means of a prospectus or oral communication, which includes an

untrue statement of rnaterial fact or omits to state a material fact necessary in order to make

the statements. irr light of the circumstances under w'hich they were made...." l5 U.S.C'A. $

771(a)(2).

COURT FURTHER FINDS after review that "it is clear that for $ l2(a)(2) to apply

there nrust be a public otlbring." Artist Hous. Holdings, Inc. v. Dat'i Skin, izc., No. 2:06 CV

893 RLH LRL, 2007 WL 95 1947 , at *2 (D.Nev. Mar. 28, 2007).

COURT FURTHER FINDS after review that an exernption frorn liability exists for

"transactions by an issuer not involving any public offering.'' l5 U.S.C.A. $ 77d(a)(2).

COURT FURTHER FINDS after review that in detennining whether a private

ofl-ering exists. the Couft should consider ''(l) the number of ofTerees: (2) the sophistication

of the offerees; (3) the size and rnaruler of the offering; and (4) the relationship of the

ofl'erees to the issuer." S.E.C. v. Murphv,626 F.2d 633,64445 (9th Cir. 1980) (internal

citations and quotations ornitted).

COURT FURTHER FINDS after review that the Stock Purchase Agreement dated

October 5, 2016 and referenced in the Arnended Cornplaint contemplates only a private sale

of securities. and that the sale of securities described by Plaintifli' Amended Complaint

does not constitute a public offering. 1d.

COURT FURTHER FINDS after review that in order to state a clairn for control

person liability. a plaintifTmust allege the fbllowing: "(l) a prirnary violation of federal

securities laws ...: and (2) that the def-endant exercised actual power or control over the

primary violator." Hov,ard v. Everex Sys., lnc.,228 F.3d 1057, 1065 (9th Cir. 2000).
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COURT FURTHER FINDS after review that Plaintiffs have failed to allege both (l ) a

prirnary violation of federal securities laws, and (2) that the Defendants exercised actual

power or control over the prirnary violator or one another.

THEREFORE' COURT FURTHER ORDERS for good cause appearing and after

review that the Motions are hereby GRANTED IN PART and the Second, Four-th and Six

Causes of Action in Plaintiffs' Amended Cornplaint are hereby DISMISSED without

prejudice as to all Defendants.

COURT FURTHER FINDS after review that, with respect to the fiduciary duty

claims- "plaintitfs [cannot] prosecute a claim fbr breach of flduciary duty that essentially

restated their clairn for breach of contract.'' Blue Chip Capitol Funcl II Ltd. p,ship t,.

Tubcrgen,906 A.2d 827,832-33 (Del. Ch. 2006) ("because the dispute related to

obligations expressly governed by contract. the fiduciary claims must be disnissed.'').

COURT FURTHER FINDS after review that "to distinguish between direct and

derivative claims. Nevada courts ... should consider only (l) who sufl'ered the alleged harm

(the corporation or the suing stockholders, individually); and (2) who would receive the

benefit of any recovery or other remedy (the corporation or the stockholders, ildividually)?"

Paranrctric sound Corp. t,. Eighth Judicial Dist. Court in &.for Cqt. of Clark,40l p.3d

1100, 1108 (Nev. 2017), citittg Toolel, t'. Donaldson, Lu/kin & Jenrctte, \nc.,845 A.2d

1031, 1033 (Del. 2004).

COURT FURTHER FINDS after review that "directors and oflicers rnay only be

fbund personally liable for breaching their fiduciary duty of loyalty if that breach involves

interrtional misconduct. fiaud. or a knowing violation of the law." Sftoc n t'. SAC Holcling

Corp.,l22 Nev. 621,640 (2006); see also l4/1,rtn Resorts, Ltd. t,. EighthJudicial Dist. Court

in &./br C4,. 6.7 g\ork, 399 P.3d 334, 342 (Nev. 2017).
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COURT FURTHER FINDS afier rer,iew that Plaintitls' Amended Cornplaint has

failed to state a direct clairn against the Defbndants for Breach of Fiduciary Duty. Id. at

I 107-l 108.

COURT FURTHER FINDS afler review that Plaintifl's' Amended Complaint has

fhiled to state a derivative claim against the Defendants for Breach of Fiduciary Duty as

Plaintiffs have failed to adequately plead dernand futility. In re Anret'co Derh,atit,c Litig.,

127 Nev. 196, 21 8-19, 252 P.3d 681, 697-698 (201 l), citirtg to Aronson r'. Zolrs, 473 A.2d

805,814 (Del.l984).

THEREFORE, COURT FURTHER ORDERS for good cause appearing and after

review that the Motions are hereby GRANTED IN PART and the Twelfth, Thirteenth,

Fourteenth and Fifieenth Causes of Action in Plaintill-s' Amended Complaint are hereby

DISMISSED without prejudice as to all Defendants.

COURT FURTHER FINDS afier review that "[i]n actions involving fraud, the

circumstances of the fiaud are required by NRCP 9(b) to be stated with particularity. The

circumstauces that rnust be detailed include avennents to the time, the place, the identity of

tlre parties involved, and thenature of the fiaud or rnistake." Broy'rt y. Kcllar.97 Nev. 582,

583-84,636P.2d874(1981);scc alsolnre Daou Sr,s., irc.,411F.3d 1006, 1027-28(9tl"t

Cir.2005).

COURT FURTHER FINDS afier review that Plaintitl-s' Amended Complaint has

failed to plead these causes of action with sufficient particularity as required by NRCP 9(b).

THEREFORE, COURT FURTHER ORDERS for good cause appearing and after

review that the Motions are hereby GRANTED IN PART and the Seventh, Ninth and

Tu'entieth Causes of Action in Plaintiffs Amended Complaint are hereby DISMISSED

without prejudice as to all Def'endants.
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COURT FURTHER FINDS after review that Plaintiffs have failed to plead a non-

exculpated clairn agairtst the Director Defendants. In re Contcrstonc Thcrapcutics htc,

srockholdcr Lftig.. 1 l5 A.3d I 173, I l7g (Del. 2015).

THEREFORE, COURT FURTHER ORDERS for good cause appearing and after

review that the Motions are hereby GRANTED IN PART arrd the Eighth Cause of Action

is hereby DISMISSED without prejudice as to the Director Defendarrts.

COURT FURTHER ORDERS for good cause appearing and after review that, with

respect to the Eight Cause of Action, the Hygea Motion is DENIED IN PART as to

Defendant Hygea Holdirrgs Corp.

COURT FURTHER FINDS after review that "[a] cause of action fbr an accounting

requires a showing that a relationship exists between the plaintiff and defendant that

requires an accounting, and that some balance is due the plaintiff that can only be

ascerlained by an accounting." Tcsclle t. McLoughlin, 173 Cal. App. 4th 156, I 79 (2009).

COURT FURTHER FINDS after revierv that Plaintif1s' Amended Corrrplaint fbiled to

plead that such relationship exists wherein paynent was collected by any of the Director

Defendants.

THEREFORE, COURT FURTHER ORDERS for good cause appearing ald after

review that the Motions are hereby GRANTED IN PART ar"rd the Twelty-First Cause of

Action is hereby DISMISSED without prejudice as to the Director Defendalts.

COURT FURTHER ORDERS for good cause appearing and after review tlat the

Hygea Motion and the Gonzalez Motion are DENIED IN PART with respect to the

Sixteenth, Seventeenth, Eighteenth and Nineteenth causes of Action.
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COURT FURTHER ORDERS for good cause appearing and after review that the

Hygea Motion is DENIED IN PART with respect to the request to strike supplemental

pleadings and GRANTED IN PART with respect to the request to strike the jury dernand

set fbrlh in the Plaintifli'Arnended Complaint.

COURT FURTHER ORDERS for good cause appearing and after review Defendants

are directed to prepare and subrnit an order containing detailed findings of fact and

conclusions of law ("Order") based upon the Coufts decision as set fbrth hereinabove.

Defendants are furlher ordered to provide opposing counsel with the proposed Order at least

one ( l) week prior to subrnitting the Order to the Couft, to allow opposing counsel to review

the Order as to fonn.

COURT FURTHER ORDERS for good cause appearing and after review that

Plaintiff is hereby GRANTED leave of thirty (30) days fiorn the filing of the Order in order

to amend the Arnended Cornplaint. Defendants shall have twenty (20) days frorn the service

of any atnended cornplaint in order to file an Answer or otherwise respond thereto.

DATED this"el day of Novenrber, 2018.

/h/ la L,4tr '{
NANCY ALLV
DISTRICT COURT JUDGE
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Joel E. Tasca, Esq. 
Nevada Bar No. 14124 
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1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
Telephone: (702) 471-7000 
Facsimile:  (702) 471-7070 
tasca@ballardspahr.com 
gallm@ballardspahr.com 
 
Former Attorneys for Defendants Hygea 
Holdings Corp., Manuel Iglesias, and 
Edward Moffly 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

N5HYG, LLC, a Michigan limited liability 
company, et al., 
 
   Plaintiffs, 
 
v. 
 

HYGEA HOLDINGS CORP., a Nevada 

corporation, et al., 
 
   Defendants. 

 CASE NO.:  A-17-762664-B 
 
DEPT NO.:  XXVII 

 
 

 
ORDER DENYING DEFENDANTS’  

MOTION FOR SUMMARY JUDGMENT WITHOUT PREJUDICE 

 This matter came on for hearing on shortened time on January 30, 2020 at 

10:00 a.m. before the Honorable Nancy Allf on Defendants Hygea Holdings Corp., 

Manuel Iglesias, and Edward Moffly’s (“Defendants”) Motion for Summary 

Judgment (“Motion”), filed on January 13, 2020.  On January 21, 2020  Plaintiffs 

N5HYG, LLC and Nevada 5, Inc. (“Plaintiffs”) filed their Opposition to Defendants’ 

Motion (“Opposition”). Defendants filed their Reply In Support of the Motion on 

January 27, 2020.   Maria A. Gall, Esq. of the law firm of Ballard Spahr LLP 

appeared at the hearing on behalf of Defendants, and Ogonna M. Brown, Esq. of the 

Case Number: A-17-762664-B

Electronically Filed
4/15/2020 1:43 PM
Steven D. Grierson
CLERK OF THE COURT
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law firm of Lewis Roca Rothgerber Christie, LLP and Kevin Watts, Esq. of Oakland 

Law Group, PLLC appeared in person at the hearing on behalf of Plaintiffs.  

Christopher Kaye, Esq. of the Miller Law Firm, P.C. and G. Mark Albright, Esq. of 

the law firm Albright, Stoddard, Warnick & Albright appeared at the hearing by 

telephone on behalf of Plaintiffs.  

The Court considered the papers and pleadings on file, heard oral argument 

presented by counsel at the hearing on the Motion, and the Court took the matter 

under submission and set a Status Check for February 11, 2020 for the Court to 

issue a Minute Order with its decision.  On February 11, 2020 the Court continued 

the Status Check to February 25, 2020.  On February 19, 2020, Defendants filed a 

Notice of Related Case Filed in Bankruptcy Court in connection with Defendant 

Hygea Holdings Corp.’s Chapter 11 Voluntary Petition commenced in the United 

States Bankruptcy Court for the District of Delaware, Case No. 20-10361-KBO 

(“Bankruptcy Proceeding”).  On February 21, 2020, this Court sua sponte issued an 

Order Setting Hearing to schedule a Status Check as to the effect of the Bankruptcy 

Proceeding on the above-entitled case for February 26, 2020 at 9:00 a.m. 

On February 26, 2020 at 9:00 a.m., the Court held a Status Check pursuant to 

the Order Setting Hearing.  Maria A. Gall, Esq. of the law firm Ballard Spahr 

appeared in person on behalf of Defendants.  Ogonna M. Brown, Esq. of the law firm 

Lewis Roca Rothgerber Christie, LLP appeared in person on behalf of Plaintiffs and 

Kevin Watts, Esq. of Oakland Law Group, PLLC appeared telephonically on behalf 

of the Plaintiffs.  Felice R. Yudkin, Esq. of the law firm Cole Schotz P.C., Defendant’s 

Delaware bankruptcy counsel, appeared telephonically on behalf of the Defendant 

Hygea Holdings Corp.  The Court having conducted the Status Check and good cause 

appearing therefor, 

IT IS HEREBY ORDERED that given Defendant Hygea Holdings Corp.’s 

Chapter 11 Voluntary Petition commenced in the United States Bankruptcy Court 

for the District of Delaware, Case No. 20-10361-KBO, Defendants’ Motion for 
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Summary Judgment is DENIED at this time as to all Defendants, without prejudice, 

in its entirety. 

IT IS FURTHER ORDERED this matter is stayed for ninety (90) days as a 

result of Defendant Hygea Holdings Corp.’s Chapter 11 Voluntary Petition 

commenced in the United States Bankruptcy Court for the District of Delaware, 

Case No. 20-10361-KBO, pending a further status hearing. 

IT IS FURTHER ORDERED that an in-chambers status hearing is scheduled 

for May 26, 2020. 

  IT IS FURTHER ORDERED that Plaintiffs shall file a status report with the 

Court before the in-chambers status hearing scheduled for May 26, 2020 to address 

the status of the bankruptcy and advise the Court of Plaintiffs’ intended course of 

action with respect to its claims as to each Defendant. 

IT IS SO ORDERED. 

 

Dated this 15th day of April, 2020.  

 

             

       HONORABLE NANCY L. ALLF 

       DISTRICT COURT JUDGE 
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Submitted by: 
 
BALLARD SPAHR LLP 
 

 
 

By:/s/ Maria A. Gall     
Joel E. Tasca, Esq. 
Nevada Bar No. 14124 
Maria A. Gall, Esq. 
Nevada Bar No. 14200 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 

 
Attorneys for Defendants Hygea Holdings Corp., 
Manuel Iglesias, and Edward Moffly 
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                         Plaintiff(s), 
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DEFENDANTS’ MOTION FOR STAY OF PROCEEDINGS 
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 For the Plaintiff(s):  OGONNA M. BROWN, ESQ. 
       
 For the Defendant(s):  KORY L. KAPLAN, ESQ. 
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LAS VEGAS, NEVADA, FRIDAY, AUGUST 13, 2021 

[Proceeding commenced at 11:44 a.m.] 

 

MS. BROWN:  Good morning, Your Honor.  Ogonna 

Brown on behalf of Nevada 5 Inc. and N5HYG, LLC.  Bar 

Number 7589, from the law firm of Lewis Roca. 

THE COURT:  Thank you. 

MS. BROWN:  Good to see everybody. 

THE COURT:  And for the defendants, please? 

MR. KAPLAN:  Good morning, Your Honor.  Kory Kaplan 

on behalf of Defendants Manuel Iglesias and Edward Moffly. 

THE COURT:  All right.  So Mr. Kaplan, you can have five 

minutes, Ms. Brown five minutes, and then Mr. Kaplan, you can 

have two minutes to wrap it up.  

MR. KAPLAN:  Thank you, Your Honor.  

As this Court's aware, a writ is an extraordinary remedy 

that's not routinely entertained by the Nevada Supreme Court.  

However, in this case, the Nevada Supreme Court has chosen to 

entertain the writ.  As a result, the defendants here request a stay of 

the proceedings until it is ruled upon by the Nevada Supreme 

Court.  If this isn't a case where a stay should be granted, I can't 

think of any other situation where it would be.   

As this Court recalls, it recently denied Defendants’ Partial 

Motion for Judgment on the Pleadings, seeking to dismiss all of 

Plaintiffs’ causes of action based upon issue preclusion arising out 
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of the Florida Circuit Court's dismissal with prejudice of Nevada 5's 

claims due to its lack of standing and the immigration clause.  As a 

result of that denial by this Court, Defendants filed a writ.   

On July 30th, less than two weeks ago, the Nevada 

Supreme Court issued an order directing an answer, requiring that 

Plaintiffs file and serve an answer, including authorities, against 

issuance of the requested writ.  

Because the Nevada Supreme Court did not deny the writ 

and order the plaintiffs to respond, the Nevada Supreme Court 

entirely held that Defendants do not have a plain, speedy, and 

adequate remedy of law in the form of an appeal.   

As this Court is aware, this Court should consider four 

factors in determining whether to grant the stay.  Not all of the 

factors need to weigh in favor of the defendants, and one or two 

factors strongly in favor of the defendants can be sufficient to grant 

the stay. 

The first is that the purpose of the writ will be defeated if 

the stay is denied.  That's exactly the case here.  The purpose of the 

writ is to deny -- or dismiss Plaintiffs’ complaint in full.  That's the 

purpose.  Allowing the plaintiffs to continue the litigation as if there 

were no writ would frustrate the purpose of the writ, because the 

claim shouldn't be.  

The second factor, that Defendants will suffer irreparable 

harm.  Now, even though irreparable or serious harm remains part 

of the stay analysis, the Mikohn Gaming case states that this factor 
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will generally not play a significant role in the determination of 

whether to issue a stay.  But as I stated in our motion, Defendants 

would still be subjected to continue discovery, attorneys' fees, the 

impending trial, and even a potential judgment prior to the Nevada 

Supreme Court's ruling. 

The third factor:  The plaintiffs will not suffer irreparable 

harm.  A mere delay in pursuing discovery and litigation does not 

constitute irreparable harm.  That might -- Mikohn Gaming says 

that.  Plaintiff can point to nothing other than their speculation that 

this -- that there's an increased risk of evidence being lost if the stay 

is granted, but that's mere speculation. 

And then the final factor is whether Defendants will be 

successful.  Now, obviously, this Court made its decision.  I'm not 

trying to convince Your Honor that the ruling was incorrect here; 

that is now for the Nevada Supreme Court to decide.  However, 

when looking for a stay pending an appeal or writ, a movant 

doesn't always have to show a probability of success on the merits, 

just that the movant must present a substantial case on the merits 

when a serious legal question is involved, and show that the 

balance of equities weighs heavily in favor of granting the stay.   

The Ninth Circuit has held the same and recognized that 

one interchangeable formulation of the standard is whether there 

are serious legal questions raised. 

Both the standard for the writ relief and the underlying 

merits demonstrate that there is a great likelihood that the writ will 
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be granted.  First, the Supreme Court has concluded that the writ 

will be granted when the rights of dismissal is clear.  There's clearly 

a serious legal inquiry here, as it involves the Issue Preclusion 

Doctrine.  And again, because the Nevada Supreme Court did not 

deny the writ and order the plaintiff to answer, the Nevada also -- 

Nevada Supreme Court also views the merit in the writ.  Thank you. 

THE COURT:  Thank you. 

And the opposition, please. 

MS. BROWN:  Yes, Your Honor.  I'm just trying to set my 

clock so that -- 

THE COURT:  He only used four minutes. 

MS. BROWN:  Okay.  Sorry, Your Honor.  

Your Honor, as you know, I made an appearance initially 

for Nevada 5 Inc. and Nevada -- N5HYG LLC.  And I just did that to 

the extent the defendants’ Motion to Stay is directed to both of the 

plaintiffs.  And in that case, N5HYG joins in Nevada 5's opposition.  

But you'll note that you already -- we did [indiscernible] you already 

ruled in our favor for N5HYG LLC on July 22nd, 2021.  

Your Honor, here the Motion to Stay should be denied, 

given the procedural posture of this case.  First, the defendants' 

reliance upon the Supreme Court's request for an answer to the 

defendants' Petition for a Writ, Your Honor, is really misplaced.  It's 

no indication of the merits of the Petition for Writ; it is simply a 

request for an answer.  It's not a signal that Defendants will prevail. 

Second, the Nevada Supreme Court in Mikohn Gaming 
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versus McCrea has expressly rejected the reasons articulated by 

Defendants as the basis for the stay request; time, expense, 

inconvenience of discovery on basis of potential mootness. 

The Nevada Supreme Court ruled that litigation cause do 

not rise to irreparable harm.  So that simply doesn't factor in here 

for the defendants. 

Nevada 5 commenced this action for this Court nearly four 

years ago, Your Honor, October 2017.  It's been nearly four years.  

And it's arising from the defendants' fraudulent inducement to 

pay $30 million relating to stock purchase.  You know all about this, 

I won't go into the details.   

But I believe this is a record for Your Honor.  Defendants 

have filed five dispositive motions; they filed their answer for their 

first time in January of 2021.  And they talk about costs and, you 

know, attorneys' fees?  That's where the costs and attorneys' fees 

lie, I believe, in this case, not answering the discovery that we just 

recently served.  You had the mandatory Rule 61 conference, Your 

Honor, discovery's underway.  We simply want to proceed and 

adjudicate this case.   

And, yes, the witness memories are an issue.  This 

transaction occurred in 2016, Your Honor.  That's the genesis of the 

case, October 5th, 2016, when Nevada 5 paid Hygea $30 million to 

purchase the stock.  So, of course, Hygea filed for bankruptcy, time 

is coming and going, and the more time that passes, we're 

absolutely at risk of losing information and gathering information 
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and evidence. 

And it's really surprising, Your Honor, that Defendants are 

seeking to stay the case, because this Court has repeatedly ruled 

over and over that Nevada 5 has standing and the right to 

pursue $30 million claims against the Nevada's -- defendants in 

Nevada.  You ruled on December 9th that we have standing, you 

ruled on March 17th that we have standing of 2021.  And 

December 9th is 2020.  I know it's been a while, but we absolutely 

have standing and the right to bring the claims against the 

defendants in the state of Nevada.  

And I know this Court previously really parsed out the 

issues in terms of issue preclusion and the motion that was brought 

by the defendants.  And you noted that it related to different 

situated parties in Florida.  It related to Florida law, that doesn't 

comply here with Nevada.  And it remains unclear why Defendants 

elected to wait three months to bring a petition for the writ.  And 

now it's on shortened time. 

And they really are unable to cite to a single statement, 

Your Honor, made by the Supreme Court in support of their 

argument, that their request for an answer is a foregone conclusion 

as to the merits of the petition.  Request for an answer is not the 

same thing as your getting the petition granted.  So those are two 

different things, and I think they're conflating that.  And you can 

look at the order, which is attached to Exhibit B to their motion. 

And, simply put, Your Honor, Defendants have failed to 
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meet their burden under any one of the four elements that must be 

met before a stay may be granted, because Defendants have failed 

to demonstrate that the balance of equity heavily favors delaying 

this case, which is already four years old.  If I extrapolate forward, 

Your Honor, if this Court denies the stay request, it doesn't interfere 

with their goal.  Defendants can still file an appeal if they would like 

to, to the extent we get there.  But in the avoidance of 

[indiscernible] the Nevada Supreme Court has not issued a writ.  

Additionally, Defendants reserve their right to appeal, 

which provides Defendants with a remedy that they may seek.  We 

don't even know if they will. 

Lastly, Your Honor, they're not likely to prevail on the 

merits, because they must present a substantial case on the merits 

with a serious legal question that's involved, and they haven't 

demonstrated that.  It is their burden.  Defendants haven't 

demonstrated that the balance of the equities weighs heavily in 

their favor.  This is a very high burden.  And there's no serious legal 

question or substantial cases on the merits that tips in their favor. 

And, simply put, Your Honor, based on the procedural 

posture of the case, the timeline, we request that the Motion for 

Stay be denied.  

THE COURT:  Thank you. 

And the reply, please. 

MR. KAPLAN:  Thank you, Your Honor.  Just real briefly. 

Counsel mentioned that the case is four years old and that 
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the costs and attorneys' fees have, you know, already been 

substantial.  That's not Defendants' issue that the first couple 

complaints were dismissed.   

Additionally, as you recorded, as Your Honor's aware, 

there was a bankruptcy that automatically stayed the case.   

The requesting of an answer is not the same as the writ 

being granted.  I agree.  I didn't say that the writ is meritorious.  I 

said that the Nevada Supreme Court did not deny it.  A writ is an 

extraordinary remedy and they did not deny it.  They want to hear 

it.  That's all I'm asking is for a brief stay until the Nevada Supreme 

Court hears it.  

THE COURT:  Thank you. 

This is the defendants' Motion for a Stay Pending Appeal.  

And I'm going to deny the motion for the following reasons. 

One, there's been so much delay in this case.  The 

complaint goes back to October 5 of 2017.  And partly delayed, of 

course, due to the bankruptcy in Florida.  But there have been some 

efforts by the defendants to delay this case by the filing of Motions 

to Dismiss.   

I find that the balance of harm would go to the plaintiffs 

here, who are entitled to get their case to trial and are obligated to 

do so within five years. 

I find that the object of the appeal would not be defeated 

by the denial of a stay.  And you also, Mr. Kaplan, have the remedy 

of requesting the stay from the Nevada Supreme Court. 
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So for those reasons, the motion will be denied. 

Ms. Brown to prepare the order. 

Mr. Kaplan, I assume you wish to approve the form of a 

simple order? 

MR. KAPLAN:  Yes, Your Honor. 

THE COURT:  Good enough.  Thank you both.  Stay safe 

and stay healthy. 

MS. BROWN:  Thank you, Your Honor.  

MR. KAPLAN:  Thank you, Your Honor. 

[Proceeding concluded at 11:55 a.m.] 

/ / / 
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