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2002) (“Windfall profits, like those reaped by bidders paymng grossly inadequate prices at
foreclosure sales, do not serve the public interest and do more than legally enrich speculators.”).
Additionally, as a practical matter, to apply SFR retroactively would allow a nominal amount due
for HOA fees to extinguish a lien worth hundreds of thousands of dollars. See Premier One
Holdings, Inc. v. BAC Home Loans Servicing, LP, Case No. 2:13-cv-00895-JCM-GWF, 2013
U.S. Dist. LEXIS 112590, at *10 (D. Nev. 9, 2013) (noting that it “would be completely absurd”

to allow $3,197.47 in HOA fees to extinguish a deed of trust securing a $305,992 loan).

D. The Nominal Purchase Price of 3% of the Property’s Fair Market Value Is
Grossly Inadequate.

SFR’s grossly inadequate purchase price of only $3,700 invalidates the HOA Foreclosure
Sale under the Restatement (Third) of Property: Mortgages (“Restatement”). In its most recent
interpretation of NRS Chapter 116, the Nevada Supreme Court stated that “courts retain the
power to grant equitable relief from a defective foreclosure sale,” and recognized that if the price
paid at a foreclosure sale 1s so “obviously inadequate” then a foreclosure sale may be set aside
for gross inadequacy of price alone. Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv.
Op. 5, 366 P.3d 1105, 1113 (2016) (quoting the Restatement (Third) of Property: Mortgages §
8.3 cmt. b (1997))."

Section 8.3 of the Restatement provides:

(a) A foreclosure sale price obtained pursuant to a foreclosure proceeding that is
otherwise regularly conducted in compliance with applicable law does not render
the foreclosure defective unless the price is grossly inadequate.

2 The Nevada Supreme Court also looked to the Restatement (Third) of Property: Mortgages for
guidance in the SFR decision itself and has consistently done so in other recent decisions. See SFFK, 334
P.3d at 412; see also, Montierth v. Deutsche Bank (In re Montierth), 131 Nev. Adv. Rep. 55, 354 P.3d
648, 651 (2015) (adopting Restatement rule); United States Bank Nat’l Ass’n v. Palmilla Dev. Co., 131
Nev. Adv. Rep. 9, 343 P.3d 603, 605-06 (2015) (citing Restatement); First Fin. Bank, N.A. v. Lane, 130
Nev. Adv. Rep. 96, 339 P.3d 1289, 1290-91 (2014) (citing Restatement); Recontrust Co., N.A. v. Zhang,
130 Nev. Adv. Rep. 1, 317 P.3d 814, 817-18 (2014) (citing Restatement); Einhorn v. BAC Home Loans
Servicing, LP, 128 Nev. Adv. Rep. 61, 290 P.3d 249, 253 n.6 (2012) (citing Restatement); Edelstein v.
Bank of N.Y. Mellon, 128 Nev. Adv. Rep. 48, 286 P.3d 249, 257-60 (2012) (adopting § 5.4 of
Restatement); Am. Sterling Bank v. Johnny Mgmt. LV, Inc., 126 Nev. Adv. Rep. 41, 245 P.3d 535, 539-41
(2010) (citing Restatement); Houston v. Bank of Am., 119 Nev. 485, 490, 78 P.3d 71, 74 (2003) (adopting
§ 7.6 of Restatement).

25
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(Emphasis added). The commentary to § 8.3, which i1s quoted in Shadow Wood, states
that a sale price is “grossly inadequate” if it is less than 20% of the property’s fair market value.
Id. at § 8.3 cmt. B. Thus, the Restatement allows a court to void a foreclosure sale based on

price alone and suggests that refusing to invalidate a sale price well below the 20% standard

would be an abuse of discretion. See also In re Krohn, 52 P.3d 774, 779 (Ariz. 2002)(“[w]indfall
profits, like those reaped by bidders paying grossly inadequate prices at foreclosure sales, do not
serve the public interest and do no more than legally enrich speculators.”).

In this case, SFR’s attempt to purchase property with a fair market value of $123,000 for
a mere $3,700 — i.e., only 3% of its fair market value — unquestionably constitutes a grossly
inadequate price. See Ex. 23; See also Ex. 3. The sale price is also grossly inadequate when
viewed in light of a $117,609 tax valuation the Clark County Assessor performed just one month
prior to the HOA Foreclosure Sale, see Ex. 25, Clark County Assessor’s Real Property Report,
which would amount to a sale for 3.15% of the Property’s fair market value. N.R.S.
§ 375.010(2) (stating that “‘estimated fair market value’ . . . may be derived from the assessor’s
taxable value.”)

As the Restatement instructs, it would be an abuse of discretion for this Court to refuse to

invalidate the sale given this grossly inadequate purchase price. See Restatement § 8.3 cmt. b.

E. SFR’s Grosslyv Inadequate Purchase Price Was Accompanied by Unfairness in
the Sale.

Even were the Court to require improprieties beyond an inadequate price, see Golden v.
Tomivasu, 79 Nev. 503, 387 P.2d 989 (1963), the HOA Foreclosure Sale was marred by
additional improprieties that amount to unfairness. As an initial matter, the HOA Notices
violated the State Foreclosure Statute by containing debt amounts that were incorrect in that they
included late fees and assessments that pre-dated Borrowers’ bankruptcy, see Exs. 19 & 20, and
that were subject to the Bankruptcy Court’s discharge. 11 U.S.C. § 523(a)(3)(A); 11 U.S.C.
§ 727(b); In re Breezely, 994 F.2d 1433, 1435 (9™ Cir. 1992).

Not only do these incorrect amounts in violation of the State Foreclosure Statute

constitute improprieties on their own, they also likely drove the sale price down by dissuading

26
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more investors from bidding on the Property at the foreclosure sale than just the 2 that actually
did.

Another impropriety is that the HOA purported to foreclose on a lien created pursuant to
its CC&Rs, which expressly provided that an HOA lien “shall be subordinate to the lien of any
first Mortgage upon any Lot.” The misleading references to the CC&Rs in the HOA’s notices
not only failed to provide Chase with any notice that the HOA Foreclosure Sale was, as SFR
claims, an attempt to extinguish the Deed of Trust; they also signaled to prospective purchasers
that they would be purchasing the Property subject to a protected deed of trust (in this case,
securing an obligation of $240,000), which potentially also chilled bidding.

Finally, the plain language of the HOA Foreclosure Deed states that SFR purchased only
the HOA’s lien interest in the Property. The HOA Foreclosure Deed adheres to the CC&Rs by
recognizing the HOA Foreclosure Sale would not extinguish the Deed of Trust, providing further
support that SFR believed it was purchasing only the HOA’s lien interest in the Property.

The undisputed facts demonstrate at least five irregularities in the sale that may explain
why the Property sold for 3% of its value. Thus, even under the outdated Goldern decision,
Chase 1s entitled to summary judgment.

F. SFR Holds Only a Lien Interest in the Property, Not Title to the Property.

SFR’s position also fails as a matter of law because, again, the plain language of the
HOA Foreclosure Deed conveys only the HOA’s interest in the Property—a mere lien.

As a matter of basic property law, a deed’s granting clause determines the interest
conveyed. Griffith v. Cloud, 764 P.2d 163, 165 (Okla. 1988); see also 23 Am. Jur 2d Deeds
§ 237. A conveyance cannot transfer an interest greater than the interest provided for in the
granting clause. Griffith, 764 P.2d at 165. Thus, under NRS 116.31164, a foreclosure deed must

grant all title of the unit’s owner to a sale purchaser in order to vest in the purchaser “the title of

the unit’s owner without equity or right of redemption.” NRS 116.31164(3).
As discussed above, the HOA Foreclosure Deed grants SFR only the HOA’s interest in

the Property, rather than the unit owner’s. Since the HOA’s only interest in the Property was its

lien, SFR received, at most, this lien, Griffith, 764 P.2d at 165, and thus SFR does not have title

27
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to the Property at all.

G. The State Foreclosure Statute Is Unconstitutional.

A party may challenge the constitutionality of a statute in two ways: based on the
statute’s application to the specific facts of a case (i.e., an as-applied challenge) or based on the
statute’s intrinsic terms, which violated a constitutional right from the day of the law’s enactment
(i.e., a facial challenge). See Ezell v. City of Chicago, 651 F.3d 684, 698-99 (7th Cir. 2011);
Women’s Med. Prof’l Corp. v. Voinovich, 130 F.3d 187, 193 (6th Cir. 1997).

Chase presents a facial challenge to the State Foreclosure Statute — a pure legal issue that
1s ripe for determination at the summary judgment stage. See N.R.C.P. 56(c). The Due Process
clause of the United States Constitution requires that “at a minimum, [the] deprivation of life,
liberty or property by adjudication be preceded by notice and opportunity for hearing appropriate
to the nature of the case.” Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 S.
Ct. 652, 657,94 L. Ed. 865 (1950)

Here, the Nevada Legislature gave, by statute, homeowners associations the right to non-

judicially foreclose. See NRS 116.3116 et seq. Thus, this statutorily-created foreclosure
mechanism must comply with due process before it can extinguish a deed of trust that, but for the
state’s enactment of the statute, would enjoy priority status. See J.D. Constr., Inc. v. IBEX Int’l
Grp., LLC, 126 Nev. Adv. Rep. 36, 240 P.3d 1033, 1040 (2010).

The State Foreclosure Statute does not include any express or mandatory notice provision
requiring notice to a lender or other lienholder. It 1s not enough that the State Foreclosure Statute
required notice to the homeowner. See Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 799-
800 (1983) (“Notice to the property owner, who is not in privity with his creditor and who has
failed to take steps necessary to preserve his own property interest, also cannot be expected to
lead to actual notice to the mortgagee.”). While the State Foreclosure Statute does address notice
requirements in four separate provisions, none of those four provisions mandates actual notice to
the lender. See NRS 116.31162; NRS 116.31163; NRS 116.31165; 116.31168. 1 nstead, each

requires the lender to “opt-in” and affirmatively request notice, which is inadequate. See Small
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Engine Shop, Inc. v. Cascio, 878 F.2d 883, 890-93 (5th Cir. 1989) (holding an opt-in notice
requirement under Louisiana law violated federal due process).

Further, recent amendments to the State Foreclosure Statute confirms that it contained an
unconstitutional opt-in provision. “[W]hen the [Nevada] Legislature substantially amends a
statute, it is ordinarily presumed that the Legislature intended to change the law.” Pub. Emps.
Benefits Program v. Las Vegas Metro. Police Dep’t, 124 Nev. 138, 156-57, 179 P.3d 542, 554
(2008). Here, the Nevada Legislature passed two bills, A.B. 141 and S.B. 306, to amend the
notice provisions contained in NRS Chapter 116, thereby confirming that the State Foreclosure
Statute required a deed of trust beneficiary to opt in before it was assured of receiving notice. See
S.B. 306, 78th Leg., 2015 Nev. Stat. 266; A.B. 141, 78th Leg., 2015 Nev. Stat. 304.

Most significantly, S.B. 306 amends NRS 11631163 to categorically require an
association to mail its notice of default to any holder of a recorded security interest. The second
bill, A.B. 141, focuses solely on notice. It amends NRS 116.31163(2), which governs the mailing
of an association’s notice of default. Therefore, the amended statute requires an association to
mail its notice of default to any holder of a recorded security interest, regardless of whether the
holder of the interest has opted in for such notice."*

Accordingly, on its face, the State Foreclosure Statute violates the Due Process Clause of
the Fourteenth Amendment of the United States Constitution, as well as the Due Process Clause

of the Nevada Constitution.

H. SFR Was Unjustly Enriched.

Alternatively, if the Court were to quiet title in favor of SFR, then the Court must grant
Chase’s claim for unjust enrichment. “The doctrine of unjust enrichment or recovery in quasi
contract applies to situations where there 1s no legal contract but where the person sought to be
charged 1s in possession of money or property which in good conscience and justice he should not
retain but should deliver to another [or should pay for].” Leasepartners Corp. v. Robert L. Brooks

Trust, 113 Nev. 747, 756, 942 P.2d 182, 187 (1997). Here, Chase paid for property insurance and

' See, e.g., Hrg. on S.B. 306 before the S. Comm. on Jud., 2015 Leg., 78th Sess., at 6 (Nev. 2015),
available at www.leg.state.nv.us/Session/78th2015/Minutes/Senate/JUD/Final/829.pdf
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property taxes for the Property from September 2013 through September 2014 in the amount of
$3,772.78. See Ex 24. Chase advanced these funds because it thought that the Deed of Trust was
a lien against the Property and it wanted to protect its collateral. SFR has benefited unjustly from
these payments and should disgorge the benefit. Accordingly, Chase requests judgment on the
unjust enrichment claim against SFR in the amount of §3,772.78.
1V.  CONCLUSION

For the reasons set forth above, Chase respectfully requests that the Court: 1) Grant
Chase’s motion for summary judgment and declare that the Property remains subject to Chase’s
Deed of Trust, 2) Invalidate the HOA Foreclosure Sale, 3) Quiet title in favor of Chase or 4) In
the alternative, grant judgment in Chase’s favor in the amount of $3,772.78 for the unjust

enrichment claim.

Dated: July 26, 2016

By: ___/s/ Holly Priest
Abran E. Vigil
Nevada Bar No. 7548
Russell J. Burke
Nevada Bar No. 12710
Holly Ann Priest
Nevada Bar No. 13226
BALLARD SPAHR LLP
100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106-4617

Attorneys for Plaintiff and Counter-
Defendant JPMorgan Chase Bank, N.A.
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on the 26™ day of July, 2016, and pursuant to N.R.C.P. 5(b), a

true and correct copy of JPMorgan Chase Bank, N.A.’s Motion for Summary Judgment was

served to the following parties in the manner set forth below:

KM GILBERT EBRON

Howard C. Kim, Esq.

Diana S. Cline, Esq.

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool I, LLC

[ ] Hand Delivery
[ ] U.S. Mail, Postage Pre-Paid

[XX] Via the Wiznet E-Service-generated “Service Notification of Filing” upon all

counsel set up to receive notice via electronic service in this matter

/s/ Mary Kay Carlton

An employee of BALLARD SPAHR LLP
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Electronically Filed

07/26/2016 06:03:50 PM

OMSJ % 5 [5@««.-—

Abran E. Vigil

Nevada Bar No. 7548

Holly Ann Priest

NEVADA BAR No. 13226

BALLARD SPAHR LLP

100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106-4617
Telephone: (702) 471-7000
Facsimile: (702)471-7070

E-Mail: vigila@ballardspahr.com
E-Mail: priesth@ballardspahr.com

CLERK OF THE COURT

Attorneys for Plaintiff JPMorgan Chase Bank N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL

ASSOCIATION, a national association, CASE NO. A-13-692304-C

Plaintiff, DEPT NO. XXIV

VS.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company; DOES 1 through 10,
ROE BUSINESS ENTITIES 1 through 10,
inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC a Nevada
limited liability company,

Counter-Claimant,

VS.

JP MORGAN CHASE BANK National
Association, a national association; ROBERT M.
HAWKINS, an individual; CHRISTINE V.
HAWKINS, an individual; DOES 1-10 and ROE
BUSINESS ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross Defendants.

PLAINTIFF JPMORGAN CHASE BANK, N.A.’S OPPOSITION TO SFR INVESTMENTS
POOL 1, LLC’S MOTION FOR SUMMARY JUDGMENT

Time of hearing: 9:00 a.m.
Date of hearing: August 9, 2016
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Plaintiff JPMorgan Chase Bank, N.A. (“Chase”) opposes Defendant SFR Investments Pool
1, LLC’s Motion for Summary Judgment. This opposition is made based on the following points
and authorities, the attached exhibits, the documents on file in this case, and any argument that the

Court may hear.

I. INTRODUCTION

In this case, the Court must determine whether Defendant SFR Investments Pool 1, LLC
(“SFR”) purchased free and clear title to 3263 Morning Springs Drive, Henderson, Nevada 89074
(the “Property”). SFR has moved for summary judgment on its quiet title claim, contending that,
because it purchased the Property from a 2013 foreclosure sale held on behalf of the Pebble
Canyon Homeowners Association (the “Association”), SFR necessarily took title without
remaining subject to a Deed of Trust recorded against the Property. Chase is the servicer for the
Deed of Trust, which is owned by Federal Home Loan Mortgage Corporation (“Freddie Mac”).'

SFR’s motion fails for numerous reasons. First, SFR fails to marshal the necessary
admissible evidence to show that it is entitled to judgment in its favor as a matter of law. See
N.R.C.P. 56. This alone warrants the denial of its motion. Second, the Housing and Economic
Recovery Act of 2008 (“HERA”) precluded the foreclosure sale from extinguishing the Deed of
Trust because property interests of Freddie Mac are protected while Freddie Mac is under the
conservatorship of the Federal Housing Finance Agency (“FHFA” or the “Conservator”). Third,
SFR Investments Pool 1, LLC v. U.S. Bank does not apply retroactively. Fourth, the Court should
void the sale due to the gross inadequacy of price paid by SFR, in addition to the other
irregularities in the sale. Fifth, SFR is not a bona fide purchaser, as it knew the Property was at
risk of litigation at the time of purchase and had constructive notice that the sale would not
extinguish the Deed of Trust. Sixth, Chase maintains the right to redeem the lien because the

Association conveyed only its lien interest to SFR. Seventh, the pre-October 2015 version of NRS

! The relationship between Chase, as the servicer of the Loan, and Freddie Mac, as owner of the
Loan, 1s governed by the Freddie Mac Single Family Seller/Servicer Guide (the “Guide™), a
central governing document for Freddie Mac’s relationship with servicers nationwide. See Ex. 7,
Freddie Mac Decl. q ; Ex. 9, Guide at 1101.2(a).
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116.3116 et seq. (the “State Foreclosure Statute) is unconstitutional. Finally, the voluntary
payment doctrine does not preclude Chase’s unjust enrichment claim.
In light of these reasons, SFR’s Motion for Summary Judgment should be denied.
II. STATEMENT OF DISPUTED FACTS

A. Standard of Review

Summary judgment should be granted only if there is “no genuine issue as to any material
fact and . . . the moving party is entitled to a judgment as a matter of law.” N.R.C.P. 56(c). The
party moving for summary judgment bears the initial burden of production to show the absence of
a genuine issue of material fact.” Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598,
602, 172 P.3d 131, 134 (2007). In addition, the Court must view the evidence, and any reasonable
inferences drawn from it, in the light most favorable to the nonmoving party. Wood v. Safeway,
Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005) (emphasis added).

B. SFR’s Motion Relies on Inadmissible Evidence

SFR asks the Court to accept various factual allegations central to its motion that are based
on a declaration of SFR’s attorney, Jacqueline Gilbert (the “Gilbert Declaration,” attached as
Exhibit A to SFR’s Motion for Summary Judgment (“SFR’s Motion”)), a declaration of SFR’s
manager, Christopher Hardin (the “Hardin Declaration,” attached as Exhibit B to SFR’s Motion),
and documents attached to both declarations. This “evidence” is largely inadmissible and may not
be considered by the Court.

Affidavits supporting a motion for summary judgment “shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated therein.” N.R.C.P 56(e).
Rule 56(e) further requires that all sworn or certified copies of papers referred to in the affidavit be
attached and served with the motion. This “rule is mandatory, and a district court's reliance upon
an affidavit which does not comply with the rule may constitute reversible error.” Havas v.
Hughes Estate, 98 Nev. 172, 173, 643 P.2d 1220, 1221 (1982).

The declarations SFR provides to support SFR’s Motion fail to meet the requirements of

N.R.C.P 56(e). Gilbert and Hardin each attempt to testify about matters of which they have no

3
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personal knowledge—a requirement for admissible witness testimony. See NRS 50.025 (“A

witness may not testify to a matter unless . . . [e]vidence is introduced sufficient to support a

finding that the witness has personal knowledge of the matter™).

C.

Chase Disputes SFR’s Proffered Facts

Aside from being inadmissible, many of SFR’s submitted facts are in dispute, for the

reasons set forth in the following table”:

“Nevada adopted Uniform Common Interest
Ownership Act as NRS 116, including NRS
116.3116(2).”

The referenced Act and statute speak for
themselves.

“Association perfected and gave notice of its
lien by recording tts Declaration of Covenants,
Conditions & Restrictions {(“CC&Rs) as
Instrument No, 41962 in Book 911108.”7

SFR has not provided a complete copy of the
CC&Rs. See N.R.C.P 56(e). Accordingly, SFR
has failed to carry its burden of providing
admissible evidence for this “fact.”

“CGrant, Bargam, Sale Deed recorded in Ofticial
Records of the Clark County Recorder as
Instrument No. 200606120003525 reflecting
ownership of the Property by Robert M.
Hawkins and Christine V. Hawkins (‘the
Hawkinses™}.”

The referenced document speaks for itself.

“First Deed of Trust in favor of GreenPoint
Mortgage Fundimg, Inc. recorded as Instrument
No. 200606120003526.

The lender prepared, and the Hawkinses signed,
a Planned Unit Development Rider as part of
the First Deed of Trust, recognizmg the need to
pay assessments to the Association and the
ability of the lender to pay the assessments
should the Hawkinses default.

The First Deed of Trust also included language
that aliowed the lender to escrow funds for ‘(a)
taxes and assessments and other items which
can attatn priority over this Security Instrument
as a lien or encumbrance on the Property.””

Disputed.

SFR mischaracterizes the Planned Unit
Development Rider (“PUD Rider”). Under the
PUD Rider, a lender is not required to pay
assessments in the event of a default. Further,
the PUD Rider attached to the First Deed of
Trust does not identify the Association.

Lastly, Chase was not the lender that prepared
the PUD Rider. The originating lender was
GreenPoint Mortgage Funding, Inc.

“The Hawkinses became delinguent on the First
Deed of Trust payments.”

Undisputed.

* To the extent that SFR’s “undisputed facts™ refer to dates, Chase does not concede any date that is not

reflected and supported by recorded documents.

? Each response set forth incorporates Chase’s objections to admissibility set forth in the preceding section.
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“The Bank recorded a Notice of Default and
Flection to Sell Under Deed of Trust.”

Undisputed.

“Assignment of Deed of Trust transferring
beneficial mterest in First Deed of Trust to
JPMorgan Chase Bank, recorded as Instrument
No. 2009106270000618.7

Undisputed.

“Substitution of Trusiee substituting MERS to
California Reconveyance Company, recorded
as hnstrument No. 200910270000619.7

Disputed.

The referenced document substitutes California
Reconveyance Company for Marin
Conveyancing Corp.

“Association recorded Notice of Delinguent
Assessment Lien { ' NODA) as Instrument No.
201208030002972.

The NODA was therealter matled to the
Hawkinses.””

The referenced document speaks for itself.

The mailing of the referenced document is
immaterial.

“Adfter more than 30 days elapsed from the date
of mailing of the NODA, Association recorded
a MNotice of Default and Election to Sell Under
Homeowners Assoctation Lien ("Notice of
Default™) as Instrurnent No, 20120920000 1446,

The Notice of Default was thereafter mailed to
numerous parties, including, in pertinent part,
the Hawkinses and the Bank (including its
agents).

Bank admuts to veceiving the Notice of
Befault.”

The referenced document speaks for itself.

The mailing and receipt of the referenced
document are immaterial.

“After more than 90 days elapsed from the date
of the mailing of the Notice of Befault,
Agsociation matled a Notice of Foreclosure
Sale (‘Notice of Sale’} to numerpus parties,
mchudmg, in pertinent part, the Hawkinses and
the Bank (including its agents).

Bark admits to receiving the Notice of Sale.”

The referenced document speaks for itself.

The receipt of the referenced document is
immaterial.

“The Notice of Sale was posted on the Property
in a conspicuous place.

The Notice of Sale was thereatter posted at
three public places within Clark County for 26
consecutive days.

The MNotice of Sale was published in the Nevada
Legal News for three consecutive weeks.”

Immaterial. Further, none of the documents
SFR cites in support of these allegations
indicate that the referenced document was
posted for 20 consecutive days.

“Association recorded the Notice of Sale”

The referenced document does not contain
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recording information.

“The Bank recorded a Substitution of Trustee.”

Undisputed.

“Association foreclosure sale took place and
SFR placed winning bid of $3,700.00.”

The Foreclosure Deed cited by SFR speaks for
itself.

“There were multiple bidders in attendance at
the sale.”

Disputed. SFR’s statement that “there were
multiple bidders in attendance at the sale”
mischaracterizes paragraph 15 of the Hardin
Declaration. Hardin stated that he has “never
attended a sale where there was only one
qualified bidder in attendance.” Here, only 2
investors bid on the Property.

“No one acting on behalfl of the Bank attended
the sale.”

Immaterial.

“Association foreclosure deed vesting title in
SER recorded as nstrament No.
201303060001 648,

As recited i the Associgtion Foreclosure Dieed,
the Association foreclosure sale complied with
all requitements of law, mcluding but vot
limited 1o, the clapsing of 90 days, recording
and matling of copies of Notice of Delinguent
Assessment and Notice of Default, and the
recording, posting and publication of the Notice
of Sale.”

Disputed. The “Foreclosure Deed” recorded on
March 6, 2013 as Clark County Recorded

Instrument No. 201303060001648 states as
follows:

Nevada Association Services, Inc. as
agent for Pebble Canyon HOA does
hereby grant and convey, but without
warranty express or implied to: SFR
Investments Pool 1, LLC.....all its right,
title and interest in and to that certain

property...
Ex. 18 (emphasis added). The interest NAS had

as agent for the Association was merely a lien
interest, not a title interest.

“As recited in the Association Foreclosure
Deed, the Association foreclosure sale
complied with ali requirements of law,
including but not mited to, the elapsing of 90
days, recording and matling of copies of Notice
of Delinquent Assessment and Notice of
Defauli, and the recording, posting and
publication of the Notice of Sale.”

Disputed. While the “Foreclosure Deed” speaks
for itself, Chase disputes the legal conclusion
that the sale “complied with all requirements of
law” and the implication that the document
references recording of the Notice of Sale.
Chase further disputes any attempt to infer or
conclude from this document that the
Association mailed Chase a Notice of
Delinquent Assessment.

“SFR has no reason to doubt the recitals m the
Foreclosure Deed. If there were any issues
with dehinguency or noticing, none of these
were communicated to SFR.)”

Immaterial. SFR’s doubts and subjective
beliefs are not facts relevant to this case. To the
extent the Court could construe these doubts
and subjective beliefs as a material fact, Chase
disputes it. SFR concedes that it knew the
Property posed a litigation risk, yet it bought the
Property anyway. As set forth below, SFR had
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inquiry notice to confirm the circumstances of
the sale but chose to be willfully ignorant when
it purchased the property. See Ex. 28.

“Further, netther SFR, nor 1ts agent, have any
relationship with the Association besides
owning property within the community.

Similarly, neither SFR, nor its agent, have any
relationshup with NAS, the Association’s agent,
beyond attending auctions, bidding, and
occasionally purchasing properties at
publically-held auctions conducted by NAS.”

As noted above, to the extent that Hardin’s
assertions regarding SFR’s relationship with the
Association and NAS are based on what was
relayed by other members of SFR, these
statements are hearsay.

“The Bank never contacted NAS or the
Assoctation prior to the sale.

Immaterial and disputed. While Chase’s
contact with NAS prior to the sale 1s irrelevant
for purposes of the present motion, the cites in
support of this allegation do not support the
broad statement that “[t]he Bank never
contacted NAS or the Association prior to the
sale.”

“The Bank never paid or tried to pay any
portion of the Associgtion’s Hen.”

Undisputed.

“No release of the superprionty portion of the
Association’s lien was recorded agaiost the
Property.”

Disputed. The Hardin Declaration cited to in
support of this factual allegation lacks
foundation, as Hardin has no personal
knowledge of the acts of third parties such as
the Association and the Association trustee.
Specifically, Hardin lacks knowledge as to
whether the lien was in fact released. Further,
he has no personal knowledge of whether there
was a “super-priority” portion included in the
lien. To the extent that Hardin relies on
information provided by the Association, this
assertion contains hearsay.

“WNo lis pendens was recorded against the
Property.”

Immaterial and disputed. The Hardin
Declaration cited to in support of this factual
allegation lacks foundation, as Hardin has no
personal knowledge of the acts of the Clark
County Recorder. Finally, to the extent that
Hardin relies on website information, this
assertion contains hearsay.

“A second Assignment of Deed of Trust
transferring beneficial interest in First Deed of
Trust to JPMorgan Chase Bank, recorded as
Instrument No. 201308230002507 7

Undisputed, although the referenced document
is titled “Corporate Assignment of Deed of
Trust.”
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“The Bank filed its Complaint for Declaratory
Relief and Quiet Title.”

Immaterial.

“SFR fifed 1ts Answer, Counterclaim and
Cross-Claim for Quiet Title and Injunctive
Relief”

Immaterial.

“SFR filed its Amended Answer, Counterclaim
and Cross-Claim for Quist Title and Inpunctive
Relief”

Immaterial.

“SFR recorded 1ts Notice of Lis Pendens
against the Property.”

Immaterial.

“The Hawkinses were dismissed from the
action without prejudice.”

Immaterial.

“Nevada Supreme Court issues SFR
Investments Pool 1. LLC v. U S, Bank, N.A.,
opinton holding that a properly held association
toreclosure sale pursuant to NRS 116311062
116.31108 extinguishes a first deed of trust.”

While the referenced opinion speaks for itself,
Chase disputes any implication that the opinion
applies retroactively to the foreclosure sale in
this case.

“The Bank recorded a Reguest for Notice as
Instrument No. 2015031 10300016.”

Immaterial, although the Instrument No. for the
referenced document is 201505110000016.

“The Bank filed tts Awended Complaint Immaterial.
including a cause of action for unjpust

enrichment.”

“SFR filed 118 Answer to Amended Complaint.” | Immaterial.
“SFR has been paving the homeowner’s Immaterial.

association assessments since it acquired the
Property.”

1. SFRIS NOT ENTITLED TO SUMMARY JUDGMENT?

A. SFR Fails to Provide Evidence of Necessary Facts

As the counterclaimant with the burdens of proof and persuasion on its quiet title claim,

* The Nevada Legislature amended NRS 116.3116 et seq. during the 2015 legislative session.
Several of the amended provisions have gone into effect as of October 1, 2015. Since the
association foreclosure at issue in this case predates the effective dates of these amendments, this
Opposition addresses the former version of the statute unless otherwise stated.
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SFR “must present evidence that would entitle it to a judgment as a matter of law in the absence of
contrary evidence” to satisfy its initial burden of production for summary judgment. Cuzze, 123
Nev. at 602, 172 P.3d at 134. SFR fails to do so. Its entire quiet title claim is premised on the
conclusion that the Association foreclosed on a super-priority lien. SFR’s Motion at NRS
116.3116(2) provides a homeowners association with a super-priority lien only in situations
involving charges incurred to remove or abate a public nuisance or delinquent assessments “which
would have become due in the absence of acceleration during the 9 months immediately preceding

Institution of an action to enforce the lien.” Id. Missing from SFR’s Motion is any evidence to

suggest—much less establish as a matter of law—that the Association had a super-priority lien

under NRS 116.3116 1n the first place. See N.R.C.P. 56(c). This glaring evidentiary omission

alone requires that the Court deny SFR’s Motion.
However, even were the Court to overlook this defect in SFR's position, its summary

Jjudgment motion still should be denied for the reasons discussed below.

B. The Federal Foreclosure Bar Defeats SFR’s Claim to an Interest in the
Property Free and Clear of the Deed of Trust

SFR’s claim for an interest in the property free and clear of the Deed of Trust is precluded
by federal statute. In July 2008, Congress passed HERA, Pub. L. No. 110-289, 122 Stat. 2654,
codified at 12 U.S.C. § 4511 et seq., which established the FHFA to regulate Freddie Mac,
Federal National Mortgage Association (“Fannie Mae”), and the Federal Home Loan Banks. In
September 2008, FHFA placed Freddie Mac and Fannie Mae (together, “the Enterprises”) into
conservatorships “for the purpose of reorganizing, rehabilitating, or winding up [their] affairs.”
12 U.S.C. §4617(a)(2). HERA includes a broad statutory “exemption” captioned “Property
protection” that provides that when the Enterprises are under the conservatorship of FHFA, none
of their property “shall be subject to ... foreclosure ... without the consent of [FHFA].” 12
U.S.C. § 4617()(3) (“Federal Foreclosure Bar”).
The State Foreclosure Statute conflicts directly with the Federal Foreclosure Bar, which
expressly precludes the involuntary extinguishment of Freddie Mac’s property interest. Here, the

Conservator did not consent to any HOA sale that extinguished Freddie Mac’s interest in the
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Property. Under the Supremacy Clause, the State Foreclosure Statute must yield, and the HOA
Sale did not extinguish Freddie Mac’s interest.

In eleven cases presenting the same legal issue, courts in the U.S. District Court of Nevada
have recently resolved dispositive motions in favor of FHFA, Freddie Mac, and Fannie Mae.’
One of these cases granted summary judgment against SFR, the same defendant that appears in
this case. FHFA v. SFR, 2016 WL 2350121. Moreover, Nevada state courts have granted Fannie
Mae, Freddie Mac, and their servicers’ summary judgment in six cases concerning related
issues.

1. The Federal Foreclosure Bar Preempts Contrary State Law
A federal statute expressly preempts contrary law when it “explicitly manifests Congress’s
intent to displace state law.” Valle del Sol Inc. v. Whiting, 732 F.3d 1006, 1022 (9th Cir. 2013).
This is the case here: the text of HERA declares that “[n]o property of the Agency shall be subject
to levy, attachment, garnishment, foreclosure, or sale.” 12 U.S.C. § 4617(j)(3). The Federal
Foreclosure Bar automatically bars any nonconsensual limitation or extinguishment through

foreclosure of any interest in property held by Freddie Mac while in conservatorship. All of these

> See Skylights v. Byron, 112 F. Supp. 3d 1145 (D. Nev. 2015); Elmer v. Freddie Mac, No. 2:14-cv-01999-
GMN-NJK, 2015 WL 4393051 (D. Nev. July 14, 2015); Premier One Holdings, Inc. v. Fannie Mae, No.
2:14-¢cv-02128-GMN-NJK, 2015 WL 4276169 (D. Nev. July 14, 2015); Williston Inv. Grp., LLC v. JP
Morgan Chase Bank, N.A., No. 2:14-cv-02038-GMN-PAL, 2015 WL 4276144 (D. Nev. July 14, 2015); My
Glob. Vill., LLC v. Fannie Mae, No. 2:15-cv-00211-RCJ-NJK, 2015 WL 4523501 (D. Nev. July 27, 2015);
1597 Ashfield Valley Trust v. Fannie Mae, No. 2:14-cv-02123-JCM, 2015 WL 4581220 (D. Nev. July 28,
2015); Fannie Mae v. SFR Invs. Pool 1, LLC, No. 2:14-CV0-2046-JAD-PAL, 2015 WL 5723647 (D. Nev.
Sept. 28, 2015); Saticoy Bay, LLC Series 1702 Empire Mine v. Fannie Mae, No. 2:14-CV-01975-KJD-
NJK, 2015 WL 5709484 (D. Nev. Sept. 29, 2015); Berezovsky v. Moniz, No. 2:15-cv-01186-GMN-GWF,
2015 WL 8780198 (D. Nev. Dec. 15, 2015); Order, Opportunity Homes, LLC v. Freddie Mac, No. 2:15-cv-
008993-APG-GWF (D. Nev. Mar. 11, 2016), ECF No. 39; FHFA v. SFR Invs. Pool I, LLC, No. 2:15-cv-
1338-GMN-CWH, 2016 WL 2350121 (D. Nev. May 2, 2016). The latter ten cases adopted the court’s
reasoning in Skylights.

® See Saticoy Bay LLC Series 9641 Christine View vs. Fannie Mae, No. A-13-690924-C (Nev. Dist. Ct.
Dec. 8, 2015); 5312 La Quinta Hills LLC, vs. BAC Home Loans Serv’g LP, No. A-13-693427-C (Nev. Dist.
Ct. Jan. 6, 2016); NV West Servicing LLC v. Bank of America, N.A., No. A-14-705996-C (Nev. Dist. Ct.
Jan. 23, 2016); Fort Apache Homes, Inc. vs. JPMorgan Chase Bank, N.A., No. A-13-691166-C (Nev. Dist.
Ct. Feb. 5, 2016); RLP-Buckwood Court, LLC, v. GMAC Mortg., LLC, No. A-13-686438-C, (Nev. Dist. Ct.
May 24, 2016); A&I LLC Series 3 v. Lowry, No. A-13-691529-C (Nev. Dist. Ct. May 31, 2016). Chase
does not cite these cases as precedential authority and are mindful of Nevada Sup. Ct. R. 123. However,
these cases arc offered as persuasive authority to demonstrate the manner in which the Nevada courts may
rule in future, published cases.
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AA 1218




BALLARD SPAHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

LAS VEGAS, NEVADA 39106

(702) 471-7000 FAX (702) 471-7070

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

“adverse actions...could otherwise be imposed on FHFA’s property under state law.
Accordingly, Congress’s creation of these protections clearly manifests its intent to displace state
law.” Skylights, 112 F. Supp. 3d at 1153. Therefore, the Federal Foreclosure Bar preempts the
State Foreclosure Statute to the extent that the state statute otherwise would permit any such
nonconsensual limitation or extinguishment.

The Federal Foreclosure Bar also preempts the State Foreclosure Statute because “state law
is naturally preempted to the extent of any conflict with a federal statute.” Valle del Sol, 732 F.3d
at 1023 (quoting Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000)). “[U]nder the
Supremacy Clause . . . any state law, however clearly within a State’s acknowledged power, which
interferes with or is contrary to federal law, must yield.” Gade v. Nat’l Solid Wastes Mgmt. Ass’n,
505 U.S. 88, 108 (1992) (internal quotations and citations omitted). In short, “state law that
conflicts with federal law is without effect.” Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 516
(1992).

Congress’s clear and manifest purpose in enacting Section 4617(j)(3) was to protect the
nationwide operations of the Enterprises while in conservatorship from actions, such as the HOA
Sale, that otherwise would deprive them of their interests in property. In so doing, Congress
ensured that the Enterprises would not be subject to an array of conflicting state laws, such as
those relied upon by SFR, which could undermine the Conservator’s efforts to restore and assure
the safety and soundness of the Enterprises’ business operations. Accordingly, the Federal
Foreclosure Bar preempts any state law that would authorize the HOA Sale to effect the
nonconsensual extinguishment of Freddie Mac’s interest in the Property and thereby permit SFR
to claim an interest free and clear of the Deed of Trust.

2. The Federal Foreclosure Bar Protected Freddie Mac’s Property Interest

To successfully invoke the Federal Foreclosure Bar’s preemptive protection, Chase needs
to establish two things: First, that Freddie Mac owned the Loan at the time of the HOA Sale, and
second, that ownership of the Loan was a property interest covered by the Federal Foreclosure
Bar’s protection. Chase satisfies both here. Furthermore, while it 1s not Chase’s burden to

establish this fact, it 1s undisputed that FHFA has not consented to the extinguishment of Freddie
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Mac’s property interest in this case.

i. Freddie Mac Had a Protected Property Interest at the Time of the
HOA Sale

In September 27, 2006, Freddie Mac purchased the Loan, and thereby acquired ownership
of both the promissory note and the Deed of Trust. Freddie Mac never sold the Loan to another
entity. Ex. 7 4 5d. At the time of the HOA Sale, Chase acted as Freddie Mac’s authorized loan
servicer and beneficiary of record of the Deed of Trust for the Loan. As Freddie Mac’s servicer of
the Loan, Chase was in a contractual relationship with Freddie Mac requiring Chase, upon Freddie
Mac’s request, to assign all of its interest to Freddie Mac. Under Nevada law, Freddie Mac owned
the Deed of Trust and thereby maintained a property interest in the underlying collateral at the
time of the HOA Sale in March 2013.

Freddie Mac’s acquisition and continued ownership of the Loan at the time of the HOA
Sale are amply supported by the business records data derived from the MIDAS system, a
database that Freddie Mac uses in its everyday business to track millions of loans that it acquires
and owns nationwide. It is also supported by Chase’s business records, also derived from a
database Chase uses to track the loans that it services. Under the applicable rules of evidence,
business records are, by their nature, admissible to prove the truth of their contents when
introduced by a qualified witness, as they are here. See NRS 51.135; Fed. R. Evid. 803 (advisory
committee’s note to 1972 proposed rules) (noting that business records have “unusual reliability”

and include electronic database records).

a. Freddie Mac Owned the Note and Deed of Trust Under Nevada Law

(1) Nevada Adopts the Restatement Approach that Acknowledges
the Loan Owner-Servicer Relationship

Pursuant to Nevada law, when Freddie Mac purchased the Loan, Freddie Mac thereby
acquired ownership of the note and Deed of Trust. In Edelstein v. Bank of New York Mellon, the
Nevada Supreme Court adopted the Restatement approach to the transfer of mortgages. 286 P.3d
249, 257-58 (Nev. 2012) (citing Restatement (Third) of Prop.: Mortgages § 5.4(a) (1997)
(“Restatement™)). Recently, the Nevada Supreme Court reaffirmed that it adopted the entirety of
the Restatement approach. [In re Montierth, 354 P.3d 648, 650-51 (Nev. 2015). Under the
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Restatement approach adopted in Edelstein and Montierth, ownership of the Deed of Trust was
transferred to Freddie Mac along with the promissory note when Freddie Mac purchased the Loan.
The Restatement describes the typical arrangement between investors in mortgages, such

as Freddie Mac, and their servicers:

Institutional purchasers of loans in the secondary mortgage market often
designate a third party, not the originating mortgagee, to collect payments on
and otherwise “service” the loan for the imvestor. In such cases the
promissory note is typically transferred to the purchaser, but an assignment
of the mortgage from the originating mortgagee fo the servicer may be
executed and recorded. This assignment is convenient because it facilitates
actions that the servicer might take, such as releasing the mortgage, at the
instruction of the purchaser. The servicer may or may not execute a further
unrecorded assignment of the mortgage to the purchaser.

Restatement § 5.4 cmt. ¢ (emphasis added). The Restatement then emphasizes that this

arrangement preserves the investor’s ownership interest:

It is clear in this situation that the owner of both the note and mortgage is
the investor and not the servicer. This follows from the express agreement
to this effect that exists among the parties involved. The same result would
be reached if the note and mortgage were originally transferred to the
institutional purchaser, who thereafter designated another party as servicer
and executed and recorded a mortgage assignment to that party for
convenience while retaining the promissory note.

Id. (emphasis added). Thus, the Restatement acknowledges that the assignment of a deed of trust
to a servicer does not alter the fact that the purchaser of the loan remains the owner of the note and
deed of trust. See Berezovsky, 2015 WL 8780198, at *3 (citing Restatement to hold that Freddie
Mac had a protected property interest while its servicer was beneficiary of the deed of trust);
FHFA v. SFR, 2016 WL 2350121, at *6 (similar). The Restatement approach is a recognition of
the realities of the mortgage industry: Freddie Mac and Fannie Mae can more efficiently support
the national secondary mortgage market if they can contract with servicers to manage loans
without relinquishing ownership of deeds of trust.

Montierth clarified that the above provisions of the Restatement were incorporated into
Nevada law, although they were not mentioned in Edelstein: “Because it was not pertinent to [the
Nevada Supreme Court’s] analysis in Edelstein, [the court] did not include the exceptions
provided in the Restatement.” Montierth, 354 P.3d at 651. Accordingly, Montierth held that a

foreclosure could proceed when the noteholder was not the beneficiary named in the recorded
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deed of trust, so long as the named beneficiary had authority to foreclose on the noteholder’s
behalf. Id. at 650-51. Montierth also stated unequivocally that in those circumstances a note
owner remains “a secured creditor” under Nevada law, meaning that it retains a property interest
in the collateral. 7d.

The facts of Montierth help clarify the application of the Restatement approach. The
borrowers in Montierth had executed a promissory note in favor of the lender, who later
transferred the note to Deutsche Bank. /d. at 649. The borrowers had also executed a deed of trust
in favor of MERS “solely as nominee for Lender and Lender’s successors and assigns.” Id. After
the borrowers declared bankruptcy, they argued that Deutsche Bank was not a secured creditor
because “it did not have a unified note and deed of trust.” /d. at 650. The Nevada Supreme Court
rejected that argument, explaining that “foreclosure is not impossible if there 1s either a principal-
agent relationship between the note holder and the mortgage holder, or the mortgage holder
‘otherwise has authority to foreclose in the [note holder]’s behalf.” We agree with the
Restatement’s reasoning.” /d. at 651 (citing Restatement § 5.4 cmts. ¢, €). The court concluded
that “in the present case, MERS would be authorized to foreclose on behalf of Deutsche Bank at
Deutsche Bank’s direction because MERS is its agent, and reunification of the instruments would
not be required.” Id. Thus, Deutsche Bank, as holder of the promissory note, was a secured
creditor, even though MERS was beneficiary of record of the deed of trust. /d.

Therefore, Montierth explains that where the record beneficiary of the deed of trust has
contractual authority to foreclose on the note owner’s behalf, the note owner maintains a property
interest in the collateral. See id.; Edelstein, 286 P.3d at 254. Montierth thus makes clear that any
“split” of the note and deed of trust is legally irrelevant in the context of a relationship such as that
between a note owner and servicer. In “agree[ing] with the Restatement’s reasoning,” and
specifically citing to Section 5.4, comment ¢ of the Restatement, the Nevada Supreme Court was
adopting the principle that an investor acquires a property interest in the deed of trust when it
purchases the note when it has an agent or contractual relationship with the beneficiary of record
of the deed of trust. See Montierth, 354 P.3d at 651; Restatement § 5.4 cmt. ¢. In such a

circumstance, the purchaser of the note, like Freddie Mac here, is a secured lender with a “fully-
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secured, first priority deed” that can be enforced. See Montierth, 354 P.3d at 651; see also Thomas
v. BAC Home Loans Servicing, LP, No. 56587, 2011 WL 6743044, at *1, 3 & n.9 (Nev. Dec. 20,
2011) (noting that Freddie Mac’s status as owner of note was not inconsistent with other entities

being the assignee of the deed of trust and holder of the note).

(2) Nevada Adopts the Uniform Commercial Code, Which Is
Consistent with the Restatement Approach

The Restatement approach is consistent with Nevada’s version of the Uniform Commercial
Code Article 9, which applies to transfers of real property interests and likewise provides that
Freddie Mac’s acquisition of the promissory note gave it a secured interest in the Property.
Specifically, Nevada Revised Statute § 104.9203(7) provides that “[t]he attachment of a security
interest in a right to payment or performance secured by a security interest or other lien on
personal or real property is also attachment of a security interest in the security, mortgage or other
lien.” See also NRS § 104.9102(1)(ttt)(4) (defining “secured party” under UCC Art. 9 to include
“[a] person to which ... promissory notes have been sold”); Report of the Permanent Editorial
Board for the UCC, Application of the UCC to Selected Issues Relating to Mortgage Notes at 14
(Nov. 14, 2011) (“Article 9 of the UCC provides that a transferee of a mortgage note whose
property right in the note has attached also automatically has an attached property right in the
mortgage that secures the note.”).

Similarly, the Restatement approach is consistent with Nevada’s adoption of UCC Article
3, which provides that “[a] person may be a person entitled to enforce the instrument even though
the person 1s not the owner of the instrument.” Nev. Rev. Stat. § 104.3301 (Nevada’s adoption of
UCC § 3-301). A “person entitled to enforce the instrument” may be a “holder of the instrument”
or even a “nonholder in possession of the instrument who has the rights of the holder.” /d.
Accordingly, “the status of holder merely pertains to one who may enforce the debt and is a
separate concept from that of ownership.” Thomas, 2011 WL 6743044, at *3 n.9 (quoting Nev.
Rev. Stat. § 104.3301(2) and citing UCC § 3-203 cmt. 1). That is because “[o]wnership rights in
instruments may be determined by principles of the law of property . . . which do not depend upon

whether the instrument was transferred.” UCC § 3-203 c¢cmt. 1. For that reason, a transfer of a
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note “vests in the transferee any right of the transferor to enforce the instrument,” but has no
bearing on ownership. Nev. Rev. Stat. § 104.3203.

In fact, the Nevada Supreme Court has applied this principle in a similar case, where
Freddie Mac claimed to be the owner of a note while BAC claimed to be the holder of the note and
the beneficiary of record of the associated deed of trust. The court held there was nothing
inconsistent with those two positions under Nevada law. See Thomas, 2011 WL 6743044, at *1, 3
& n.9. Here, too, there is nothing inconsistent with Freddie Mac being the owner of the note and

the Deed of Trust, while Chase, its servicer, was beneficiary of record of the Deed of Trust.

b. The Guide Confirms that Freddie Mac Retains Ownership of the Deed of
Trust While Its Servicer Serves as Beneficiary of Record

Freddie Mac is the owner of millions of mortgages nationwide and hundreds of thousands
of mortgages in Nevada pursuant to its congressionally mandated mission to support the national
secondary mortgage market. Therefore, it contracts with servicers that often serve as the
beneficiary of record of deeds of trust to facilitate the servicers’ efficient management of those
loans. The Guide serves as a central document governing the contractual relationship between
Freddie Mac and its servicers nationwide, including Chase. See Ex. 9 at 1101.2(a).

Reflecting the principles of Nevada law discussed supra, the Guide provides that a servicer
may act as the beneficiary of record while Freddie Mac maintains ownership of the deed of trust

and can “compel an assignment of the deed of trust.” Montierth, 354 P.3d at 651. For example:

For each Mortgage purchased by Freddie Mac, the Seller and the Servicer agree
that Freddie Mac may, at any time and without limitation, require the Seller or the
Servicer, at the Seller's or the Servicer's expense, to make such endorsements to
and assignments and recordations of any of the Mortgage documents so as to
reflect the interests of Freddie Mac.

Ex. 9 at 1301.10. The Guide also provides that:

The Seller/Servicer 1s not required to prepare an assignment of the Security
Instrument to Freddie Mac. However, Freddie Mac may, at its sole discretion and
at any time, require a Seller/Servicer, at the Seller/Servicer's expense, to prepare,
execute and/or record assignments of the Security Instrument to Freddie Mac.

Id. at 6301.6 (emphasis added).
The provisions of the Guide demonstrate that Freddie Mac and its loan servicers maintain

the type of relationship described in the Restatement and consistent with Nevada’s adoption of the
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UCC, as they also permit a temporary transfer of possession of the note when necessary for
servicing and to protect the interests of Freddie Mac. [Id. at 8107.1, 8107.2, 9301.11. For
example, the note may be constructively transferred to the servicer when the servicer 1s pursuing a

foreclosure on Freddie Mac’s behalf. See id. Nevertheless, the Guide 1s clear that ownership

always lies with Freddie Mac: “All documents in the Mortgage file, . . . and all other documents
and records related to the Mortgage of whatever kind or description . . . will be, and will remain at
all times, the property of Freddie Mac.” Ex. 9 at 1201.9; see also id. at 3302.5, 8107.1(b).

Thus, under Nevada law and pursuant to the Guide, the fact that Freddie Mac’s servicer,
Chase, was the beneficiary of record of the Deed of Trust at the time of the HOA Sale does not
negate the fact that Freddie Mac remained the owner of the note and the Deed of Trust at that time.
Accordingly, the Federal Foreclosure Bar, which protects Freddie Mac’s property interests,
protected the Deed of Trust from extinguishment, and Freddie Mac continued to own both the

Deed of Trust and the note after the HOA Sale.

ii. The Federal Foreclosure Bar’s Protection Extends to Freddie Mac’s
Property Interest Here

a. The Federal Foreclosure Bar Provides Broad Protection to Freddie
Mac’s Lien Interests

Under federal law, Freddie Mac’s ownership of the Loan qualifies as a protected property
interest for purposes of the Federal Foreclosure Bar. Indeed, federal law defines the scope of
property interests protected by statutes such as the Federal Foreclosure Bar broadly. See
Matagorda Cty. v. Russell Law, 19 F.3d 215, 221 (5th Cir. 1994). Courts have repeatedly held
that mortgage liens constitute property for purposes of the analogous FDIC statute, 12 U.S.C.
§ 1825(b)(2).” “[Tlhe term ‘property’ in § 1825(b)(2) encompasses all forms of interest in
property, including mortgages and other liens.” Simon v. Cebrick, 53 F.3d 17, 20 (3d Cir. 1995);
see also S/N-1 REO Ltd. Liab. Co. v. City of Fall River, 81 F. Supp. 2d 142, 150 (D. Mass. 1999)

” When analyzing HERA’s provisions, courts have frequently turned to precedent interpreting the

analogous receivership authority of the FDIC. See, e.g., Cty. of Sonoma v. FHFA, 710 F.3d 987, 993 (9th
Cir. 2013) (referring to the FDIC’s statutory authority in a related area as “analogous to 12 U.S.C.
§ 4617(0)"); In re Fed. Home Loan Mortg. Corp. Derivative Litig., 643 F. Supp. 2d 790, 795 (E.D. Va.
2009), aff’d sub nom. La. Mun. Police Ret. Sys. v. FHFA, 434 F. App’x 188 (4th Cir. 2011).
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(“A lien held by the FDIC as mortgagee 1s ‘property’ within the meaning of § 1825(b)(2).”); 37
Huntington St., H, LLC v. City of Hartford, 772 A.2d 633, 641 (Conn. 2001) (same); Cambridge
Capital Corp. v. Halcon Enterps., Inc., 842 F. Supp. 499, 503 (S.D. Fla. 1993) (same). Likewise,
Freddie Mac’s interest here—which, as described above, consisted of ownership of both the Deed
of Trust and the note—was a protected property interest under Section 4617(j)(3).

In sum, just as courts routinely hold that foreclosures cannot extinguish property interests
to which the FDIC has succeeded as receiver without its consent, foreclosure sales do not
extinguish the property interests of Freddie Mac under Section 4617(j)(3) without FHFA’s
consent. See Trembling Prairie Land Co. v. Verspoor, 145 F.3d 686, 691 (5th Cir. 1998) (“In
deference to the will of Congress, we hold that the tax sale at issue was conducted without the
consent of the FDIC. Accordingly, the tax sale violated 12 U.S.C. § 1825(b)(2) and thus is null
and void.”); FDIC v. Lee, 130 F.3d 1139, 1143 (5th Cir. 1997) (12 U.S.C. § 1825(b)(2)

applies . . . and that the tax sale conducted by Jefferson Parish is null and void.”).

b. The Federal Foreclosure Bar Extends to Freddie Mac When It Is under
FHFA’s Conservatorship

The Federal Foreclosure Bar necessarily protects the Deed of Trust because the
Conservator has succeeded by law to all of Freddie Mac’s “rights, titles, powers, and privileges,”
12 U.S.C. §4617(b)(2)(A)(1). “Accordingly, the property of [Freddie Mac] effectively becomes
the property of FHFA once it assumes the role of conservator, and that property is protected by
section 4617(j)’s exemptions.” Skylights, 112 F. Supp. 3d at 1155; accord Eilmer, 2015 WL
4393051, at *3-4; Premier One, 2015 WL 4276169, at *3; Williston, 2015 WL 4276144, at *3-4;
My Glob. Vill., 2015 WL 4523501, at *4. This interpretation is supported by the text and structure
of HERA. See Skylights, 112 F. Supp. 3d at 1155. Section 4617 concerns FHFA’s “[a]uthority
over” Freddie Mac and Fannie Mae when they are “critically undercapitalized” and thus must be
placed into conservatorship or receivership. Furthermore, the protections of Section 4617(j)(3)
apply in “any case in which [FHFA] is acting as a conservator or a receiver.” 12 U.S.C.
§ 4617()(1).

Indeed, courts uniformly have rejected any argument that the immunities provided by
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Section 4617()) do not apply to the property of Freddie Mac or Fannie Mae while in FHFA
conservatorship. See Skyvlights, 112 F. Supp. 3d at 1155 (collecting cases); Nevada v. Countrywide
Home Loans Servicing, LP, 812 F. Supp. 2d 1211, 1218 (D. Nev. 2011) (“[W]hile under the
conservatorship with the FHFA, Fannie Mae 1s statutorily exempt from taxes, penalties, and fines
to the same extent that the FHFA is.”); FHFA v. City of Chicago, 962 F. Supp. 2d 1044, 1064
(N.D. I11. 2013) (argument is “meritless”). The courts have also rejected similar arguments in the
context of FDIC receiverships. See In re Cty. Of Orange, 262 F.3d 1014, 1020 (9th Cir. 2001)
(“We also note that subsection (b)(2) provides ‘nor shall any involuntary lien attach to the
property of the Corporation.” That language’s plain meaning is that once the property belongs to
the FDIC, that is, when the FDIC acts as receiver, no liens shall attach.”) (Emphasis omitted)
(Quoting 12 U.S.C. § 1825(b)(2)); Cty. Of Fairfax v. FDIC, Civ. A. No. 92-0858, 1993 WL
62247, at *4 (D.D.C. Feb. 26, 1993) (rejecting contention that statutory penalty bar applicable to
the FDIC as receiver, 12 U.S.C. § 1825(b)(3), only “exempts the FDIC itself from penalty
assessment but not the [financial institution] for which the FDIC assumes receivership”).
ili. FHFA Did Not Consent to the Extinguishment of the Deed of Trust

As discussed above, there can be no dispute that Freddie Mac —and, thus, its Conservator,
FHFA—had an interest in the Property at the time of the HOA Sale. The Federal Foreclosure Bar
thus precludes the HOA Sale from extinguishing Freddie Mac’s interest in the Property unless
SFR had obtained FHFA’s consent to that extinguishment. SFR cannot show that it received such
consent. The Conservator has publicly announced that it has not and will not consent to the
extinguishment of Freddie Mac’s property interest through HOA non-judicial foreclosure sales.
(See Ex. 22,[FHFA Statement](FHFA “has not consented, and will not consent in the future, to the
foreclosure or other extinguishment of any Fannie Mae or Freddie Mac lien or other property
interest in connection with HOA foreclosures of super-priority liens.”)). This public statement on
a government website 1s subject to judicial notice. See Daniels-Hall v. Nat’'l Educ. Ass’n, 629
F.3d 992, 998-99 (9th Cir. 2010). Accordingly, the Federal Foreclosure Bar protected Freddie

Mac’s interest, and the HOA Sale could not have extinguished the Deed of Trust.
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3. Chase May Assert the Federal Foreclosure Bar to Protect Its Interest and
Freddie Mac’s Interest in the Deed of Trust

The Federal Foreclosure Bar works automatically by operation of law, protecting the Deed
of Trust and thereby limiting the property rights SFR could have acquired in the HOA Sale.
While Freddie Mac is the owner of the Deed of Trust and the note, Chase, as Freddie Mac’s
servicer, also has an interest to protect through its contractual servicing relationship with Freddie
Mac and as the record beneficiary of the Deed of Trust. Therefore, when the Federal Foreclosure
Bar prevented the extinguishment of a Deed of Trust owned by Freddie Mac, it did not merely
preserve Freddie Mac’s property interest; it also preserved Chase’s interests. SFR’s claims would
seek to undo the protection of the Federal Foreclosure Bar. Accordingly, Chase has standing to
raise the Federal Foreclosure Bar in this litigation because (1) Chase’s interest in the Deed of Trust
as beneficiary of record is preserved when the Federal Foreclosure Bar applies, and (2) Chase has
a contractual duty as servicer to protect Freddie Mac’s interest in litigation relating to the Loan.

As discussed above, the Nevada Supreme Court recognized in Montierth that when a
noteholder authorizes the beneficiary of record of a deed of trust to enforce the deed of trust, the
beneficiary of record may do so. See Montierth, 354 P.3d at 651 (citing the Restatement § 5.4
cmt. ¢). Relatedly, Nevada law recognizes that servicers are valid representatives of note-holders
for purposes of participation in foreclosure mediations and other proceedings. See Markowitz v.
Saxon Special Servicing, 310 P.3d 569, 574 (Nev. 2013); Edelstein, 286 P.3d at 260 n.11.
Accordingly, it 1S common practice for servicers to appear in Nevada courts in litigation
concerning loans that they may service, but not own.

Article III standing may be conferred by contract and assignment. See, e.g., Sprint
Comm’ns Co., L.P. v. APCC Servs., Inc., 554 U.S. 269, 271-72 (2008) (A third-party assignee has
standing to litigate on behalf of its assignor, even if the assignee has no interest in the litigation
aside from the fee it is paid for its service.). Federal courts have applied this principle in the
context of the relationships common in the mortgage industry. See, e.g., CWCapital Asset Mgmt.,
LLC v. Chicago Props., 610 F.3d 497, 501 (7th Cir. 2010) (“There is no doubt about Article III

standing in this case; though the plaintiff may not be an assignee, it has a personal stake in the

20

AA 1228




BALLARD SPAHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

LAS VEGAS, NEVADA 39106

(702) 471-7000 FAX (702) 471-7070

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

outcome of the lawsuit because it receives a percentage of the proceeds of a defaulted loan that it
services.”), Mortg. Elec. Registration Sys., Inc. v. Bellistri, No. 4:09-cv-731, 2010 WL 2720802
(E.D. Mo. July 1, 2010) (“MERS had a legal right to file suit to foreclose the mortgage . ... [T]he

293

right to file suit is an ‘a substantial property right.”” (internal citation omitted)).

Accordingly, federal courts have recognized that servicers like Chase, who may be the
record beneficiaries of a deed of trust but do not own the corresponding loan, have constitutional
and prudential standing to bring an action regarding the loan. See, e.g., Greer v. O'Dell, 305 F.3d
1297, 1299 (11th Cir. 2002) (“[A] loan servicer is a ‘real party in interest’ with standing to
conduct, through licensed counsel, the legal affairs of the investor relating to the debt that it
services.”), BAC Home Loans Servicing, LP v. Texas Realty Holdings, LLC, 901 F. Supp. 2d 884,
905-09 (S.D. Tex. 2012) (Mortgage servicer was a real party in interest and “clearly” had
constitutional standing to bring lawsuit in its own name to administer the loan.); TFG-Illinois, L.P.
v. United Maint. Co., Inc., 829 F. Supp. 2d 1097, 1111 (D. Utah 2011) (“[S]ervicer standing . . .
does not seem to require anything more than that a servicer have a pecuniary interest that is
harmed by a borrower's default.”); Kiah v. Aurora Loan Serv., LLC, No. 10-46161-FDS, 2011 WL
841282, at *5 (D. Mass. Mar. 4, 2011) (Fannie Mae often requires servicers to initiate legal
proceedings in the servicer’s name if the servicer or MERS is the mortgagee of record.);
CitiMortgage, Inc. v. Country Gardens Owners’ Ass’n, No. 2:13-CV-02039-GMN, 2013 WL
6409951, at *1, *4 (D. Nev. Dec. 5, 2013) (granting servicer preliminary injunction to enjoin
foreclosure sale to enforce a super-priority lien).

Here, Chase is the beneficiary of record of the Deed of Trust and is in a contractual
relationship with Freddie Mac to service the Loan. See Ex. 4 at 4 5d; Ex. 7 at 4 2. Pursuant to its
contract with Freddie Mac, Chase is authorized to protect Freddie Mac’s interests— including, if
necessary, foreclosing on the Deed of Trust. See Exhibi6 at 8105.3, 9301.1, 9301.12, 9401.1.
Nothing more is required.

Moreover, the Conservator has stated that it supports invocation of the Federal Foreclosure
Bar by “authorized servicers” such as Chase, in litigation such as this one: “FHFA supports the

reliance on Title 12 United States Code Section 4617(j)(3) in litigation by authorized servicers of
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[Freddie Mac] to preclude the purported involuntary extinguishment of [Freddie Mac]’s interest by
an HOA foreclosure sale.” See Ex. 22. FHFA Statement on Servicer Reliance on the Housing and
Economic Recovery Act of 2008 m Foreclosures Involving Homeownership Associations,
http://www.thfa.gov/Media/PublicAffairs/PublicAffairsDocuments/Authorized-Enterprise-
Servicers-Reliance.pdf.

Finally, there is no bar against private parties raising a federal preemption argument. See
Thunder Props., Inc. v. Wood, No. 3:14-cv-00068-RCJ-WGC, 2015 WL 1926768, at *4 (D. Nev.
Apr. 28, 2015) (“[W]hether N.R.S. 116.3116 as applied to federally insured mortgages conflicts
with [the Supremacy Clause] i1s a question of law that may be raised by any party, and not just a
government agency.” (citing Armstrong v. Exceptional Child Care Ctr., Inc., 135 S. Ct. 1378,
1383 (2015))); see also Saticoy Bay LLC v. SRMOF II 2012-1 Trust, No. 2:13-CV-1199, 2015 WL
1990076, at *4 (D. Nev. Apr. 30, 2015) (“Plaintiff cites no case law, nor does the court know of
any, limiting federal preemption arguments to government parties.”); Beal Bank, 973 F. Supp. at
133 (Private parties asserted claims to protect property interest by invoking the operation of the
FDIC’s similar property-protection statute.), Cambridge Capital, 842 F. Supp. 499 (same);
Grimsley v. Bd. of Cty. Comm’rs of Atoka Cty., Okla., 9 F. App’x 970, 973 n.3 (10th Cir. 2001)
(noting that private party injured by a sale without FDIC consent could bring claim invoking the
operation of FDIC’s property-protection statute).

Here, the federal preemption argument would protect both Freddie Mac’s interest and, by
extension, Chase’s interests derived from its contractual relationship with Freddie Mac and its role
as record beneficiary of the Deed of Trust. Accordingly, Chase may argue that the Federal
Foreclosure Bar preempts Nevada state law to protect both its interest and that of Freddie Mac.

C. SFR vs. U.S. Bank Cannot Apply Retroactively

SFR relies on the Nevada Supreme Court’s decision in SFR Investments Pool I, LLC v. U.S.
Bank, N.A., 130 Nev. ___, 334 P.3d 408 (2014) (“SFR”) for the proposition that a homeowners
association lien has “priority over a first deed of trust.” SFR’s Motion at 8:16-17. As fully briefed
in Chase’s Motion for Summary Judgment “Chase's Motion,” which is fully incorporated herein,

this reliance is misplaced, as SFR does not apply retroactively to HOA foreclosures conducted
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before September 18, 2014. See Chase’s Motion at 23:6-25:3.

D. The Grossly Inadequate Purchase Price Was Accompanied By Unfairness and
Oppression in the Foreclosure Process

SFR argues that the Association’s foreclosure sale should not be invalidated based on
SFR’s nominal purchase price of $3,700 because NRS Chapter 116 does not explicitly require
commercial reasonableness® and “price alone is never enough to unwind a sale.” See SFR’s
Motion at 13:10-13. Alternatively, SFR contends that its purchase price was commercially
reasonable and that Chase has waived any argument that fraud, oppression, or unfairness caused
the grossly inadequate price. /d. at 13:7-10. None of these arguments is availing as mapped out in
Chase’s Motion, which Chase fully incorporates herein. First, Nevada follows the Restatement of
Property and as such, under Restatement (Third) of Property: Mortgages (1997) (hereinafter
“Restatement”), the Court may invalidate an HOA Sale based on price alone. See Chase’s Motion
at 25:5 — 26:11. Here, the fair market value of $123,000 coupled with a sale price of $3,700 means
the property was sold for only 3% of its value. See Exs. 3 & 23. Further, the grossly low sale price
was accompanied with sale improprieties that justify setting aside the sale, or at the very least,
create a genuine issue of material fact to defeat SFR’s Motion. See 26:12 — 27:9. The sale
improprieties included incorrect debt amounts in the HOA Notices in violation of the State
Foreclosure Statute and bankruptcy law. See Chase’s Motion at 26:12-23. Further, the foreclosure
sale also violated the Association’s CC&Rs. Id at 26:24-28. Finally, the plain language of the
Foreclosure Deed states that SFR purchased only the Association’s lien interest in the Property. /d

at 27:3 - 22.

® SER relies on Shadow Wood, Golden v. Tomiyasu, Long v. Towne, and lama Corp. v. Wham to
claim that “commercial rcasonableness deals with looking at whether there was conduct in the sale process
that led to the low price, not simply comparing price to value. . . .” SFR’s Motion at 16:18-17:6. This
rcliance is misplaced. Golden, Long, and lama arc inapposite, as they predate the Restatement by 15 years
or morc. Golden, 79 Nev. 503, 387 P.2d 989 (Nev. 1963); lama Corp. v. Wham, 99 Nev. 730, 669 P.2d
1076 (1983); Long v. Towne, 98 Nev. 11, 639 P.2d 528 (1982). Further, Shadow Wood explicitly supports
an analysis under the Restatement, as it cites Restatement (Third) of Prop.: Mortgages § 8.3 cmt. b for the
proposition that “a court is warranted in invalidating a sale where the price is less than 20 percent of fair
market value.” 366 P.3d at 1112.
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1. Chase Has Not Waived Its Right to Argue Unfairness in the Sale

SFR argues that Chase “has waived any right to challenge the sale” because it “failed to
specifically allege such fraud, oppression or unfairness in its pleadings.” SFR’s Motion at 9:21-22
(citing NRCP 8(a)-(c), 12 (b)). The record plainly disproves this assertion. See, e.g., Chase’s
Am.Compl. 99 44, 53 (“did not comply with NRS Chapter 116, including, but not limited to,
providing notice of the HOA sale.”); Chase’s Answer to Am, Countercl. at 7-8 (stating as a second
affirmative defense that “[t]he alleged homeowner’s association foreclosure sale was not
reasonable, and the circumstances of the sale of the property violated the Association’s
obligation of good faith under NRS 116.1113 and duty to act in a reasonable manner.”); id. at
9 (stating as a tenth affirmative defense that “[t]he Association foreclosure sale is void or
otherwise insufficient to extinguish the deed of trust based on the Association’s failure to comply
with all mailing, noticing and/or other requirements of Nevada and federal law.”). ’

2. Chase Is Entitled to An Equitable Remedy

SFR contends that Shadow Wood does not permit Chase to set aside a foreclosure sale on
equitable grounds because Shadow Wood involved a homeowner, not a lienholder. SFR’s Motion
at 11:11-17. In support of this argument, SFR contends that a homeowner can seek equitable
relief because it has a bundle of property rights, whereas a lienholder merely has a collateral
interest that gives it a right to foreclose and can be compensated with money damages. /d. at
11:17-22. This contention is meritless.

Nowhere 1n its analysis does the Shadow Wood Court hold that only property owners may
set aside a foreclosure sale on equitable grounds. Rather, the Shadow Wood Court explicitly
recognized that parties other than property owners may seek quiet title, stating “a plaintiff not in
possession still may seek to quiet title by invoking the court’s inherent equitable jurisdiction to
settle title disputes.” Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5, 366 P.3d

1105, 1111 (2016). Other cases recognize this principle by permitting lienholders to challenge

? Chase also asserts as affirmative defenses SFR’s purchase of the Property with knowledge of the senior
Deced of Trust and in violation of the Association’s CC&Rs, which are two of the specific sale
improprieties on which Chase now relies.. See Chase’s Answer to Am. Countercl. at 9.
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foreclosure actions. Nationstar Mort., LLC v. Amber Hills Il Homeowners Ass’n, Inc., 2016 WL
1298108, at *4-5 (D. Nev. Mar. 31, 2016) (rejecting argument that lender’s quiet title claim was
time-barred and permitting lender to proceed with its suit for quiet title); Wells Fargo Bank, N.A.
v. Premier One Holdings, Inc., No. 67873 (Nev. June 22, 2016) (finding meritless the argument
that the lender had no standing to argue the commercial reasonableness of the sale).

In any event, Nevada courts have specifically held that a deed of trust constitutes a
property interest. Leyva v. Nat’l Default Serv. Corp., 255 P.3d 1275, 1279 (Nev. 2011) (holding
that an assignment of a deed of trust must be in writing signed by the assignor because a deed of
trust conveys an estate or interest in land as contemplated by the statute of frauds);, Summa v.
Greenspun, 96 Nev. 247, 252, 607 P.2d 569, 572 (1980) (holding that the statute of frauds applies
to the surrender of a deed of trust because, unlike a mortgage, a trust deed “conveys the trustor’s
title or interest in land to the trustee,” and is “a conveyance of an interest in land within the statute
of frauds™); Ray v. Hawkins, 76 Nev. 164, 166—67, 350 P.2d 998, 999 (1960) (explaining that a
trust deed is a conveyance of land, but declining to decide whether an incomplete reference in a
trust deed means the trust deed transferred fee title or instead operated like a mortgage).

By way of further illustration, in recognizing that Nevada is a “title theory” state, the
Nevada Supreme Court has held that a trust deed conveys an interest properly characterized as
“title.” See, e.g., Thomas v. BAC Home Loans Servicing, LP, No. 56587, 2011 WL 6743044, at
*¥3(Nev. 2011) (“[A] deed of trust conveys to the trustee the legal title of the property for the
purpose of securing the borrower’s performance under the note and deed of trust for the benefit of
the beneficiary.”) (emphasis added). Likewise, in a case holding that a promissory note secured by
a deed of trust had been paid in full, the Nevada Supreme Court affirmed a trial court order
“requiring reconveyance of title.” Miller v. York, 548 P.2d 941, 942, 945 (Nev. 1976). While the
“title” conveyed in a trust deed is not possessory title, Edelstein v. Bank of N.Y. Mellon, 286 P.3d
249 (Nev. 2012), it 1s still a property interest.

Even if a deed of trust did not constitute a property interest (which it does), equity compels
the Court to permit lienholders to sue for quiet title. Any "bundle of rights" from the homeowner

standpoint is necessarily impacted by the existence, or non-existence, of a senior deed of trust
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since having a lien on property would impact the extent of that "bundle." For instance, if a
borrower has fee title to a property that it bought using a loan, which in turn is secured by a deed
of trust, the borrower's “bundle of rights” in the property is subject to the deed of trust. If only the
borrower may set aside the foreclosure sale, it could revive its "bundle of rights" to the exclusion
of the lender’s deed of trust. This is an untenable result. Moreover, precluding a lienholder from
seeking quiet title unfairly punishes an innocent party. The property owner is directly responsible
for the deficiency allowing the association to foreclose, whereas a lienholder 1s not. Akin to a
bona fide purchaser who receives more protection than a purchaser with actual or constructive
notice, an innocent lienholder should receive more protection than the culpable homeowner.

E. Bona Fide Purchaser Status Cannot Save SFR

SFR asserts that, even if the Association Foreclosure Sale was invalid, SFR is a bona fide
purchaser. See SFR’s Motion at 18:1-2, 20:14-16. To support this claim, SFR argues that it “had
no notice of a competing or superior interest in the Property.” /Id. at 18:24-25. Nevada law and
the evidence in this case demonstrate otherwise.

L. SFR Is Not a Bona Fide Purchaser

“The bona fide doctrine protects a subsequent purchaser’s title against competing legal or

equitable claims of which the purchaser had no notice at the time of the conveyance.” 25 Corp. v.
Eisenman Chem. Co., 101 Nev. 664, 675, 709 P.2d 164, 172 (1985) (citing 77 Am.Jur.2d Vendor
and Purchaser § 633 at 754 (1975) and Berge v. Fredericks, 95 Nev. 183, 591 P.2d 246 (1979)),
A subsequent purchaser is not a bona fide purchaser if he or she was under a duty to inquire. 7Tai-
Si Kim v. Kearney, 838 F. Supp. 2d 1077, 1088 (D. Nev. 2012) (citing Berge v. Fredericks, 95
Nev. 183, 591 P.2d 246, 249 (1979)). A duty to inquire arises when a purchaser “possesses facts
which would lead a reasonable person under the circumstances to investigate. Even if the
subsequent purchaser does not actually conduct an investigation, the law deems him or her to have
constructive notice of whatever the investigation would uncover.” Id. (internal citation omitted).

SFR is not a bona fide purchaser of the Property. First, SFR knew that the Property was at
risk of litigation by virtue of it being sold at an Association sale. See Ex. 28, P. Kelso Dep. Tr., at

53:21-54:3 (SFR did a “risk assessment” and Hardin “was aware when he was bidding on these
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properties [including 3263 Morning Springs] and purchasing them from the HOA sales that there
was a risk of litigation.”); id. at 54:7-12 (SFR knew “the homes were going for the prices that they
were [] because of the risk of litigation [] associated with it.”); id. at 134:7-12 (testifying that
“probably somebody associated with the First Deed of Trust” would be involved in the litigation);
id. at 129:12-16, 130:16-22. SFR also knew that a court could find that the deed of trust was not
extinguished by the sale. Id. at 56:2-9 (SFR knew “that there was that possibility that the
Court wouldn’t rule with SFR’s interpretation” of NRS 116) (emphasis added); id. at 129:17-
24. SFR nevertheless decided to take its chances and purchase the Property.

Moreover, the recorded documents in this case would have caused a reasonable person in
SFR’s position to investigate the sale. See NRS 111.315 (recording operates as notice to third
persons). All of the foreclosure notices state that the Association is foreclosing pursuant to its
CC&Rs. This fact would have led a reasonable purchaser to review the CC&Rs to determine
whether any provision precluded the sale from extinguishing the Deed of Trust. Similarly, upon
seeing that Chase had recorded a “Substitution of Trustee” on February 22, 2013—only 7 days
before the Foreclosure Sale—a reasonable person in SFR’s position would have questioned why
Chase would make the effort to substitute its trustee, only to allow its interest in the collateral to
be extinguished one week later. See Ex. 29, Substitution of Trustee.

SFR, however, did not investigate these facts. See Ex.28, P. Kelso Dep. Tr. at 108:9-10;
134:22-135:10. Had SFR done so, it would have discovered that the Foreclosure Sale was
violating the very CC&Rs that the Association’s notices claimed authorized the sale in the first
place. Cloaking SFR with bona fide purchaser status would unfairly reward SFR for remaining
oblivious, ignoring signs that the sale was flawed, and exploiting NRS Chapter 116’s non-judicial
foreclosure process. The Court should reject any argument that SFR is a bona fide purchaser.

2. Bona Fide Purchaser Status Is Not Dispositive

Even if SFR is a bona fide purchaser (which it 1s not), such status is not dispositive. In

Shadow Wood, the Nevada Supreme Court instructed that courts determining whether to set aside

a foreclosure sale “must consider the entirety of the circumstances that bear on the equities.”

Shadow Wood, 366 P3dat 1114 (emphasis added). Accordingly, the Shadow Wood Court
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considered all the issues raised by the parties. /d. at 1115. Notably, the Nevada Supreme Court
held that a purchaser’s BFP status 1s not dispositive. Rather, if a purchaser is found to be a BFP,
then the district court may consider the harm to the innocent purchaser when deciding whether it is

equitable to set aside the association foreclosure sale. /d. at 24. In other words, BFP status is

merely one factor for the district court to evaluate as part of “the entirety of the circumstances.”

See id. at 20. Based on SFR’s knowledge of the risk of litigation, the recorded documents and
SFR’s lack of investigation as set forth above, the equities weigh in favor of Chase and, at the very

least, preclude summary judgment in SFR’s favor.

F. NRS 116.31166°s Conclusive Presumption Cannot Preclude the Court from
Invalidating the Improper Association Foreclosure

SFR also tries to insulate itself from the defects in the Foreclosure Sale by arguing that the
Foreclosure Deed recitals constitute conclusive proof of the matters recited pursuant to NRS
116.31166. SFR's Motion at 9:7-10. SFR’s position fails for several reasons.

1. Chapter 116°s Foreclosure Scheme Is Unconstitutional

The prior version of NRS 116.3116 et seq. that applied to the Association foreclosure sale
violates due process on its face and constitutes an unconstitutional taking. Chase fully incorporates
the arguments 1n its Motion for Summary Judgment, which alone, 1s a basis for setting aside the
HOA Foreclosure Sale. See Chase’s Motion at 27:25 — 30:9.

2. The Conclusive Recitals Are Not the End of the Discussion

Even if the Court could apply NRS 116.31166 despite its facial violations of due process,
the vague statements included in the Foreclosure Deed are not sufficient to dispose of this case. In
Shadow Wood, the Nevada Supreme Court established that NRS 116.31166’s conclusive
presumptions cannot defeat equitable challenges to an association foreclosure sale. See Shadow
Wood, 366 P.3d at 1110. The Shadow Wood foreclosure sale purchaser argued that NRS
116.31166’s “conclusive” recitals “bar any post-sale challenge regardless of basis, whether it
disputes the HOA’s compliance with the statutory default, notice, and timing requirements or, as
here, seeks to set aside the sale for equity-based reasons.” /d. The Nevada Supreme Court rejected

this argument. /d. (declining “to give the default recital such a broad and unprecedented
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reading”).

G. Chase’s Unjust Enrichment Claim Survives Summary Judgment

SFR contends that Chase’s unjust enrichment claim is “barred by the voluntary payment
doctrine” and cannot otherwise succeed because SFR’s retention of Chase’s money would not
violate “fundamental principles of justice or equity and good conscience.” SFR’s Motion at
20:23-24, 22:1-3. Both arguments are meritless.

1. The Voluntary Payment Doctrine Does Not Apply

As the party asserting the voluntary payment doctrine defense, SFR “bears the burden of
proving its applicability.” See Nev. Ass’n Servs., Inc. v. Dist. Ct., 338 P.3d 1250, 1254 (Nev.
2014). The voluntary payment doctrine bars a party that has paid taxes or assessments: (1) from

recovering overpayments from the taxing or assessing body itself, and (2) only if the party that

paid did so voluntarily and with full knowledge of the facts. /d. at 1254; see also Berrum v. Otto,

255 P.3d 1269, 1273 n.5 (Nev. 2011). Indeed, “the purpose of the doctrine is to encourage

stability and certainty for the taxing entity.” Berrum, 255 P.3d at 1273 n.5 (emphasis added).

SFR cites three cases that involve the voluntary payment defense, all of which involve
parties trying to recover payments from the taxing or assessing entities. See Nev. Ass 'n Servs.,
Inc., 338 P.3d at1252 (seeking to recover community association fees from the association); Best
Buy Stores, v. Benderson-Wainberg Assocs., 668 F.3d 1019, 1023 (8th Cir. 2012) (seeking to
recover from landlord insurance-related costs billed by and paid to landlord); Randazzo v. Harris
Bank Palatine, N.A., 262 F.3d 663, 666 (7th Cir. 2001) (seeking to recover stock proceeds paid to
a bank in relation to bank’s claim that it had a legal right to such proceeds).

Here, Chase is not attempting to recover tax payments from the government or insurance
payments from the insurer. Rather, it seeks to recover these payments from SFR, which claims to
have owned the Property since March 1, 2013, but conveniently failed to pay taxes and insurance

10

on the same.”~ The doctrine does not prevent Chase’s equitable claim to recover payments from

' Chase asserts its unjust enrichment claim in the alternative in the event that the Court deems the First
Deed of Trust was extinguished.
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SFR that Chase made without knowledge of the alleged fact that SFR owned the Property free and

clear of the First Deed of Trust. !

2. SFR’s Retention of Benefits to the Loss of Chase is Inequitable and
Unjust

SFR’s argument that it did not “retain[] property belonging to” Chase because Chase does
not possess an ownership interest in the Property is nonsensical. SFR’s Motion at 22:4-7. Unjust
enrichment pertains not only to the retention of money or property, but also to retention of “a
benefit to the loss of another.” Topaz Mut. Co. v. Marsh, 839 P.2d 606, 613 (Nev. 1992). It
would be both inequitable and unjust for SFR to retain the benefits conferred upon it by Chase’s
payment of property taxes and hazard insurance — the absence of a lien for failure to pay taxes and
the protection of the property in the event of a hazard."?

Iv. CONCLUSION

For the reasons set forth above, SFR is not entitled to summary judgment and its motion
should be denied.
DATED: July 26, 2016

By:_/s/ Holly Priest
Abran E. Vigil
Nevada Bar No. 7548
Russell J. Burke
Nevada Bar No. 12710
Holly Ann Priest
Nevada Bar No. 13226
BALLARD SPAHR LLP
100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106-4617

Attorneys for Plaintiff and Counter-
Defendant JPMorgan Chase Bank, N.A.

! Even if the voluntary payment doctrine does apply to payments made to entities other than the taxing or
assessing bodies (which it does not), Chase’s payments constitute an exception to the rule, as it made the
tax and insurance payments to protect its collateral and pursuant to the Guide.

' SFR’s claim that it did not benefit from the insurance payments “unless the Bank made SFR an
additional insured,” SFR’s Motion at 21:23-24, likewise lacks merit. The benefit conferred on SFR was the
protection of the Property that it claims to own.
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 26th day of July, 2016, and pursuant to N.R.C.P. 5(b), a
true and correct copy of the foregoing PLAINTIFF JPMORGAN CHASE BANK, N.A.’S
OPPOSITION TO SFR INVESTMENTS POOL 1, LLC’S MOTION FOR SUMMARY

JUDGMENT, was served to the parties following in the manner set forth below:

[] E-MAIL TRANSMISSION
[ ] U.S.MAIL, POSTAGE PREPAID

[Xx] Via the Wiznet E-Service-generated "Service Notification of Filing" upon all counsel set
up to receive notice via electronic service in this matter

KM GILBERT EBRON

Howard C. Kim

Diana S. Cline

Jacqueline A. Gilbert

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Attorneys for SFR Investments Pool 1, LLC

/s/ Mary Kay Carlton
An employee of Ballard Spahr LLP
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EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JIPMORGAN CHASE BANEK, NATIONAL Case No., A-13-692304-C
ASSOCIATION, a national association,

| N ,
PlaintifE Dept. No. XXI¥
v SFR INVESTMENTS POOL 1, LLC’S
SFR INVESTMENTS POCL 1, LLC, & REPLY INSUPPORT OF ITS MOTION
MNevada limited lability company; DOES | FOR SUMMARY JUDGMENT
through 10; and ROE BUSINESS ENTITIES
i through 14, inclusive,

Diefendants,
SEFRINVESTMENTS POOL 1L LLC, g
Mevada lunited Liability company,

Counter-Claimant,
Vs,

JIPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, 2 national association;
ROBERT M. HAWKINS, an individual:
CHRISTINE V., HAWKINS, an individual;
DOES 1 10 and RCE BUSINESS ENTITIES
I through 10 inclusive,

Counter-DiefendantCross-Diefendants

SFR Investments Pool 1, LLC (*“SFR"™) hereby &iles its reply in support of its Motion for
Summary Judgment. This reply is based on the papers and pleadings on file herein, the

following memorandum of points and authontics, and such evidence and oral argument as may
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be presented at the time of hearing on this matter. This reply 15 also based on SFR’s Motion for
Surnmary Judgment, which is incorporated fully herein by reference.

DATED this 1* day of August, 2016.
KId GILBERT EBRON

3/ Jacqueline A, Gilhert

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

7625 Diean Martin Drive, Suite 110

Las Vegas, NV 89139

Attornevs for SFR Investmenis Pool 1, LLC
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MEMOBANDUM OF POINTS AND AUTHORITINS

INTRODUCTION
The Bank has failed to provide any justifiable basis upon which summary judgment in its
favor should be granted and cannot postulate a single solid reason against granting summary

judgment in favor of SFR because: (1) the Association had 2 valid lien on the subject property;

{23 SFR was a bona fide purchaser; (3} the bank cannot use the Supremacy Clause to displace
Mevada law; {4) the bank cannot enforce the National Housing Act; (5} there were no |
irregularities with the sale constituting fraud, unfaimess, or oppression, the Bank cznfi_s:st
i overcome the presumplion that the foreclosure sale and resulting deed are valid, and SFR';&:éiﬁ
rely on the conclusive recifals in the foreclosure deed; {6} the Bank’s commercial reasonableness
“arpument lacks merit since price alone is pever envugh, and there is nonetheless no evidence of
fraud, unfaimess, or oppression which accounted for or brought about the price paid by SFR (See

Golden v, Tomivasy, 387 P.24 989, 997 (Nev. 1963); {7} the Bank has presenied no evidence

which precludes SFR’s status as a bona Hde purchaser, although not required by Nevada law in

the first instance; (%) the Bank’s Unjust Enrichment Claim is barred because it is barred by the
Voluntary Payment Doctrine. As such, summary judgment should be denied as to the Bank, and
granted in favor of SFR.
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ARCUMENT

A, STATEMENT OF BISPUTED AND UNDISPUTED FACTS

SFR incorporates fully herein by reference its Statement of Undisputed Facts in SFR’s

Meotion for Summary Judgment ("MSI”). Further, SFR responds to the Bank’s Statement of

Undisputed Facts as set forth in its Opposition to SFR's MSJ as follows:

1. SFR’s Undisputed Fact: “Association perfected and gave notice of its len by

recording #is Declaration of Covenants, Conditions & Restrictions (“CC&Rs) as Instrument No.

. 01962 in Book §11108."

Bank’s Response: “SFR has not provided a complete copy of the CC&R's. See
NE.CP. 56{g). Accordingly, SFR has failed to carry its burden of providing admissible

evidence tor this fact”

SFR’s Besponse: The pages from the CC&Rs were provided simply to show the
date of recording and were taken from the complete copy of the CC&Rs disclosed by the bank,
see attached CC&Rs, Exhibit A, |

2. SFR’s Undisputed Fact: “First Deed of Trust in favor of GreenPomt Mortgage
Funding, Inc. recorded as Instrument MNo. 2006061 20003526.7

Bank’s Besponse: “Disputed.”

SFR’s Response: The bank does not provide any reasoning why they dispute the
fact “First Deed of Trust in favor of GreenPoint Morigage Funding, Inc. recorded as Instrument
Mo, 200606120003526." The document speaks for itself and this is a correctly stated fact.

3. 5FR's Undisputed Fact: The lender prepared, and the Hawkinses signed, a

Planned Unit Development Rider as part of the First Deed of Trust, recognizing the need to pay
assessments to the Associstion and the ability of the lender to pay the assessmenis should the
Hawkinses dafault,

Banl’s Response; “SFR mischaracierizes the Planned Unit Development Rider

{“PUD Rider”). Under the PUD Rider, a lender is not reguired to pay assessments in the event
of a2 defaull. Further, the PUD Rider atiached to the First Deed of Trust does not identify the

Association”
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SFR’s Response: SFR's slated fact does not state the baok is “reguired” to pay.

Additionally, the bank is incorrect that the PUD Rider does not identify the Association. See |

E:{l}ibit A-3 attached to SFR’s MSJ, sce specifically [CHASE-HAWKINSG040].

4. SFR’s Undisputed Fact: The First Deed of Trust also included language that

allowed the lender to escrow funds for *(a) taxes and assessments and other items which can

| attain priority over this Security Instrument as a lien or encumbrance on the Property.”

Bank’s Response: “Lastly, Chase was not the lender that prepared the PUD

Rider. The oniginating lender was GreenPoint Morigage Funding, Inc”

SEFR's Response: SPR siated the originating lender is GreenPoint Mortgage as

referenced in the fact: “First Deed of Trust 1n favor of GreenPoint Morigage Funding, Inc.
recorded as Instrument No. 200606120003526.” This 15 a cormrectly stated fact and Chase is the

| successor-in-interest to GreenPoint, it cannot disclaim the PUD now,

5.

SFR's Undisputed Fact: Substitution of Trusice substituting MERS to California

Reconvevance Company, recorded ss Instrument No., 20081 0270000619,

Bank’s Response; “Disputed. The referenced document substitutes California |

| Reconveyance Company for Marin Conveyaneing Comp.”

SFR’s Response;: SFR does not dispuie bank’s statement that this document does

in fact substitute California Reconvevance Company for Marin Conveyancing Corp.

&.

conspicuous place. The Notice of Sale was thereafier posted af three public places within Clark
County for 20 consecutive days. The Neotice of Sale was published in the Nevada Legal News

| for three consecutive weeks.

Banl’s Hespopse: “Immaterial. Further, none of the documents SFR cites in |

| support of these allegations indicate that the referenced document was posted for 20 consecutive

days.”

SFR's Response: SFR attached the Affidavit of Publication, attached as Exhubit
A~14 to SFR’s MSJ, see specifically [Chase-Hawkins NASO(169]. |

7. SEFR's Undisputed Fact: Associstion recorded the Notice of Sale.
w4
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Bank’s Response: “The referenced document does not centain recording |

¢ information.”

S¥R’s Kespompze: This document was produced by the bank, wherein the
recording information was “Redacted”. See Exhibit A-13, attached fo SF®’'s MSI. Bee alsg,
bank’s disclosed Notice of Foreclosure Sale, bate stamped [CHASE-HAWEKINGSG016] and
[SFRE(Q-81], attached hereto as Exlubit B, |

8. SFR’s Undisputed Fact: There were multiple bidders in sttendance at the sale.

Banl’s Response: “Disputed. SFR’s statement that “there were multiple bidders

in attendance at the sale” mischaracterizes paragraph 135 of the Hardin Declaration.  Hardin
stated that he has “never attended a sale where there was only one qualified bidder in
atiendance.” Here, only 2 investors bid on the Properiy.”

=FR's Response: The bank’s own staterment that there were 2 bidders is contrary

to their clatmed dispute of the fact, “There were multiple bidders in attendance at the sale”™

g, SFR’s Undisputed Fact: No one acting on behalf of the Bank atiended the sale.

Bank®s Besponse: “hnmaterial”

SFR’s Response: Bank states the fact that “No one acting on behalf of the Bank
atiended the sale™ is immaterial. The bank gives no reasoning why this is not a correct fact, as
such, the bank admitted and testimony was given that no one acting on behalf of the bank
attended the sale. See Exhibit A-~11, at No. 3;_see slso Exhibit A-12, at {33:1-3] attached to
SFR's MSL What the Bank seeks is equity, and this fact is material to whether the Bank
deserves equity. :

10,  SFR’z Undisputed Faci: Association foreclosure deed vesting title in SFR

recorded as Instrument No. 201303060001648.  As recited in the Association Foreclosure Deed,
the Association foreclosurs sale complied with all requirements of law, including but aot limited
io, the elapsing of 90 days, recording and mailing of copies of Notice of Delinquent Assessment

and Notice of Diefault, and the recording, posiing and publication of the Notice of Sale

Bank’s Response: “Disputed. The “Foreclosure Deed” recorded on March 6, |

2013 as Clark County Recorded Instrument No. 201303060001648 states as follows: Nevada

-5.
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Association Services, Inc, as agent for Pebble Canyon HOA does hereby grant and convey, but
without warranty express or implied to: SFR Investments Pool 1, LLC.. . .all 5 right, title and
interest in and to that certain property... Ex. 18 {emphasis added}. The interest NAS had as

agent for the Association was merely a Hen interest, not a title interest,

SFR’s Response: As the bank states, SFR was vested with “all its right, title and

interest...” {emphasis added}. Further, it is the statule that defines what is transferred by the sale,

11,  SFR’s Undisputed Fact: As reciled in the Association Foreclosure Deed, the
Association foreciosure sale complied with all requirements of law, including but not limited to,
the elapsing of 90 days, recording and mailing of copies of Notice of Delinquent Assessment and
Notice of Default, and the recording, posting and publication of the Notice of Sale. {Same as No,

10 above,)

Banl’s Response: “Dhisputed. While the “Foreclosure Deed” speaks for itself,
Chase dispuies the legal conclusion that the sale “complied with all requirements of law” and the
implication that the document references recording of the MNotice of Sale. Chase forther disputes
any attempt to infer or conclude from the document that the Association matled Chase a Notice |

of Delinguent Assessment.”

SFR’s Hesponse: The bank first states the “Foreclosure Deed” speaks for itself,

but then disputes the document. SFR agrees, the document speaks for itself.

12, SFR’s Undisputed Fact: SFR has no reason to doubt the recitals in the
Foreclosure Deed. If there were any issugs with delinguency or noticing, none of these were
communicated to SFR.

Bank’s Response; “Immaterial. SFR’s doubts and subjective beliefs are not facts |

relevant o this case. To the extent the Court could construe these doubts and subjective beliefs
as a material fact, Chase disputes it. SFR concedes that it knew the Property posed a litigation
risk, yet it bought the Property anyway. As set forth below, SFR had inguiry notice to confirm
the circumstances of the sale but chose to be willfully ignorant when 3t purchased the property.
See Ex. IR |

i
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5FR’s Hesponse: Whether the bank likes the “fact” or not, it is a fact as stated by
SFR that “SFR has no reason to doubt the recitals in the Foreclosure Deed.  If there were any
issues with delinquency or noticing, none of these were comynunicated to SFR.” The Bank

provides no evidence to the confrary.

13, SFR’s Undisputed Fact: Further, neither SFR, nor its agenmt, have any
relationship with the Asscciation besides owning property within the community.  Similarly,
neither SFR, nor its agent, have any relationship with NAS, the Association’s agent, bevond
attending auctions, bidding, and occasionally purchasing properties at publically-held auctions
conducted by NAS.

Bank’s Hesponse: “As noted above, to the extent that Hardin’s assertions |

regarding SFR’s relationship with the Association and NAS are based on what 15 relayed by

other members of SER, these statements are hearsay,”

SFR’s Response: The fact that there was not s relationship between SFR and
NAS was testified to by NAK s witness, Susan Moses. See Moses Deposition Transeript at 51:9-

23, attached hereto as Exhibit C.

14. SFR’s Undisputed Fagt: The Bank never contacted NAS or the Association prior
to the sale. '

Bank’s Respopse; “hmmatenial and disputed. While Chase’s contact with NAS

prior to the sale is irrelevant for purposes of the present motion, the cites in support of this
allegation do not support the broad statement that “[ithe Bank never contacted NAS or the

Association prior 1o the sale”

SFR’s Response: The bank admitted in their Responses to Request for
Admissions that “Chase admits that afier a reasonsble investigation of its business records, to the
best of its knowledge and belief, 1t has not located any records showing that it contacted the
Association or its agents...” Seg Exhibit A-11, at No. 13, and Exhibit A-12, st [40:3-9], both
attached to SFR’s MaJ.

15. S¥FR’s Undisputed Fact: No release of the superpriority portion of the

Association’s hien was recorded against the Property.
- T -

AA 1247



KIM GILBERT EBRON
7625 BEAN MARTIN DRIVE, SINTE §3¢

LAS VEGAS, NV 89139

EPO2Y ABA-3300 FAX {1025 A83-3301

jrrndt.

— bk o I
LA Lk ol P Y

joond
n‘“}

e

o v« e = Y . " R

o ook ot
o h ¥ =S

L
e

Bank’s Response: “Disputed. The Hardin Declaration cited to support of this
factual allegation lacks foundation, as Hardin has no personal knowledge of the acts of third
partics such as the Association and the Asscciation trusiee.  Specifically, Hardin lacks
knowledge as to whether the lien was in fact released. Further, he has no personal knowledge of

whether there was a “super-priomty” portion included in the lien. To the extent that Hardin relies

| on information provided by the Association, this assertion contains hearsay.”

SFR's Response: Christopher Hardin stales in his declaration, “Based on my

research, there was no release of the super-priorily portion of the Association’s lien recorded
against the Property prior to SFR purchasing the Property.” (sic) See Exhibit B, at No. 18,
attached to S8FR’s MS8J. Further, the Bank pmvides no evidence that any release was recorded or
that the association’s lien, including superpriority amounts, did not exist at the time of the

| foreclosure sale.

16, S5FR’s Undisputed Fact: No lis pendens was recorded agsinst the Property.

Bank’s Response: “Immatenial and disputed. The Hardin Declaration cited o in
support of this factual allegation lacks foundation, as Hardin has no personal knowledge of the
acts of the Clark County Recorder. Finally, o the extent that Hardin relics on website

information, this assertion contains hearsay.”

SFR’s Respense: Chnistopher Hardin states in hus declaration, “Based on my
research, there was no lis pendens recorded against the Property prior to SFR purchasing the
Property.” See Exhibit B, at No. 19, attached o SFR's MB8J. The bank has not provided any

evidence to contrary to the fact that there was not a lis pendens recorded against the Property

prior to SFR purchasing the Property.

17, S5FR’s Undisputed Fact: Various facts of which the Bank disputes.
The bank states the following throughout the disputed facts section of their

Opposition.

Bank’s Response: *“The mailing of the referenced document is immaterial, The
g s

| mailing and receipt of the referenced document are immaterial. And the receipt of the referenced

| document is immaterial.”
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SFR’s Response: As notice of the comesponding documents are of a material |

matter in this htigation, SFR disputes {hat these documents are immatenial. Additionally, the
bank claims the filed pleadings in this matier are immaterial, however, these are undisputed
facts.

B. Association had g valid lien on the p v pursuant to NES 1163116

For the first time, the Bank arpues that the Association did not have a super-priority Hen
under NRS 116.3116. Because this has never been claimed or asserted as an affinmative defense,

this argument 15 waived and should be disregarded. However, should the Court entertain thi&f,

argument by the bank, the bank is incorrect. As evidenced throughout this ligation and evidenceﬁ?

by a plethora of documents as outlined below, the Association had a valid super-priority len,

Association perfected and gave notice of its lien by recording its
Dieclaration of Covenanis, Conditions & Resirictions {(*CC&Rs) as
Ni}vcmbar 8, 1991 Instrument No. 01962 in Book 911108.}

Assoctation recorded Notice of Delinguent Assessment Lien
August 3, 2012 | (“*NODA™ as Instrument No. 201208030002972.2

After more than 30 days elapsed from the date of matling of the
NODA, Association recorded a Notice of Default and Election to Sell
Under Homeowners Association Lien {"Notice of Default™} as
September 20, 2012 | Tnstrument No. 201209200001448.°

Bank adimits {o receiving the Notice of Default. ¢ 7

| Association foreclosure deed vestinﬁg title in SFR recorded as
March &, 2013 Instrument No, 201303060001 648,

n See Associgtion’s Declaration of CC&Rs, attached hersto as Exhibit A, at [Chase-Hawkins0062-0094].

¢ See Notics of Delinquent Assessment Lien, sttached to SFR’s MST as Exhibit A7, at {Thase.
Hawkins NASHO4E]. :

} See Notice of Default and Election to Sell Under Homeowners Association Lien, attached to SFR's MSJ
as Exbibit A-9, at [Chase-Hawkins({314-001 51, :

4 Roe Bank's Responses to Regquests for Admissions, attached to SFR's MET as Exhibit A-11, at No. 5,

3 See Dieposition transcript of the Bank’s 30(h)6) wiiness Susan Lyn Newby, attached to SFR’s MST as
Exhibit A-12, at [8:16-9:25] and [30:1-19]. :

5 See Foreclosurs Dieed, attached to SFR’s MEJT as Exhibit B-2.
Y
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after the decision of the case giving rise to that construction.

lcation of SFR v, ULS, Bank

.............................. oy

. Betroactive app

Again, for the first ime, the Bank argoes that SFR Investement Pool 1 LIC. v, U8,
Bank, N.A., 130 Nev., 334 P.3d 408 (2014} should not be applied retroactively, specifically

that Chrostiana Trust v, S&P Homes, et gl Case No. 2:15-ov-01534-RCI-VCF, 2G158 WL
6262860 (1. Nev. Nov. 9, 2015} “prevents” this Cowrt from “retrpactively” applving the decision
in SFR. Bank’s Opp.. pp. 12-13. Because the Bank has never claimed or asseried this as an
affirmative defense, this argument is waived and should be disregarded. Furthermore,

retroactivity concems are removed from the statutory construction context because, “*[a) judicial |

; construction of a sisfite is an authoriistive statement of what the statute meant before as well as

%9

Morales-Izauierdo v. Dept. of |

Homeland Sec., 600 F.3d 1076, 1087-88 {2010} {guoting Rivers v, Roadway Express, Inc., 511

LIS, 288, 312-13 {1994}) {overruled in part on other grounds by Garfiag-Rodriguez v, Holder,

702 F.3d 304, 516 (2012)). When a court interprets a statute, **it is explaining its understanding
of what the statute has meant continuously since the date when # became law.”” Morales-

Izguigrdo, 600 F3d at 1088 {queting Rivers, 511 US. at 313 n.12). Consequently, judicial

interpretations are given “[full retroactive effect].]” Morales-Tequicrdo, 600 F.3d at 1008

{quoting Harper, 509 U.S. at 97). In Christisng Trust. Judge Jones analyzed the Chevron Qil’

factors in determining that SFR should not be applied retroactively. The non-binding Christiana

| Trust case does not prevent this Court from reaching its own conclusions.

In sum, the Bank has waived iis nght {o assert this argpument as 2 claim or defﬁmeé

Besides, Chevron 01l is distinguishable from SFR in that the latter dealt with statutory mnstmﬁtiﬂni |
of an existing law and not application of a new rule of law, If this Court determines the issue was
not waived, and is inclined to do a full analysis, SFR reguests the opportunity to brief the iﬁsu&é
Here, SFR does not wish {o “waive the waiver” by engaging further than to say it does not apply. :
i

? Chevron Qil Co. v, Huson, 404 1.5, 97, 108-107 (1971).

210 -
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3. The Bank cannot use the Supremaey Clause to Displace Nevada Law

The United States Supreme Court recently determined that private liigants cannot use the

Supremacy Clause to displace state law. Armsirong v, Exceptionad Child Care Cir., Inc., 575
| Us. 135 8.0k 1378, 1383-85 {(2015). Clanfving the Supremacy Clause’s purpose and

scope, Armstrong determined that the Supremacy Clause does not authorize private litigants to:
{1} displace state law or (11} enforce federal law, Id at 1383-85. Rather, a judge-made equitable

remedy allows private parties fo enjoin g

1384-85. And, Congress —via a law’s text—determines who can enforce 2 federal statute. Id. at
1383-84. Here, Congress authorized HUDY's Secretary to enforce the National Housing Act
{"NHA"}. The Bank is not HUD's Secretary. |
E. The Bank cannet Enforce the National Housing Act
This lawsuit involves private litigants, not the government. The government interest here

15 (00 remote or speculative to require a “uniform” judge-made federal rule. Texas Indus, Inc. v, |

Radeliff Matenials, Inc., 451 U.S, 630, 642 (1981} Mirée v, DeRalb Cotv,, 433 U8, 25, 31

{1977y, Bank of Am. Nat'l Trust & Sav. Ass’n v, Pamnell, 352 UK, 29, 33 {19568}, Pankow
Constr, Co. v, Advance Mortg. Corp., 618 F.2d 611, 613-14 (9th Cir. 1980). HUD is not a party

and the Bank has not shown that it assigned the deed of trust to HUD. When looking to the “rule
of decision” determinations—instances when judges engage in common law rule-making—are
“few and restricted,” limited to “conflicts™ between state and federal policy. @ Melveny &
Myers v. FRIC, 512 U.E. 78, 87-88 (1894, If there is no “conflict,” then state law controls. Id

Here, Nevada and HUD have the same policy: banks should pay association dues. SFR, 334 P.3d
at 414; HUD Handbook 4310.5, Rev-2, Ch, 4, § 4-37{A), p. 4-12. Ultimately, the Bank’s reliance
on the National Housing Act to protect their private interest is misplaced.

F. NEX 116 Does Mot Conflict with HUD Policies,

The Bank ecludes to the proposition that NRS 116 undermines the FHA ?mgmm"s{'-
foreclosure avoidance scheme and therefore violates the Supremacy Clause. In other wsrﬁs,é
because HUD has a lengthier foreclosure process than NRS 116, the two conflict. However, agaizﬁ'

this argument is misplaced because NRS 116 does not Hustrate or conflict with HUD pﬁiiciesné
-11 -
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Both NRS 116 and the HUD scheme still contemplate foreclosure and allow for it NRS 11613 mi"i:
a foreclosure siatute for banks; it is a foreclosure siatute for the associalions. There is na:fa
compliance on the part of the Bank that is reguired by NRS 116 that conflicts with the rules thﬁ;
Bank must follow in order to foreclose on an FHA-insured loan. The Bank is not required to df}
anvthing under NRS 116 that would make it violate any rules or guidelines of HUD. Instead, HUE}
encuuﬁages the payment of Association liens.

The purpose of HUD is not frustrated by NRS 116 because Nevada HOA laws “are entireig?é
consistent with [HUDY s} gosls of improving residential community development, eiiminaﬁng%

blight, and preserving property values.” Freedom Morig. Corp., 106 F. Supp. 3d at 1188 (emphasi§

added); see also JPMorgan Chase Bank, N.A., v. 5FR Investments Pool 1, LLC, Case No. 2:14«-;:\:%
0280-RFB-GWE, at 18-22 (D.Nev. July 28, 2016} (Order granting summary judgment in favor e::ef |

SFR and adopting the reasoning in Freedom Mortg ). Also, the goals of HUD are furthered bw

Nevada’s HOA lien laws because the laws encoursge lenders to pay the liens so that the
homeowners can avold foreclosure, thereby mesting the federal policy of keeping homeowners in

their homes. Id. {(emphasis added). Therefore, NRS 116, does not conflict with HUD Policies.

{s. The Bank a3 g Lienholder, Is not Entitled 1o Equitable Belief,

What the Bank seeks is equitable relief by having the foreclosure sale or subsequent sale
invalidated, or allowing its deed of trust to encumber the Property.? However, under Nevada
law, “courts lack authority to grant equitable relief when an adeguate remedy at law exisis.” Las

Yegas Valley Water Dist. V., Curtis Park Msanor Water Users Ass’n, 646 P.2d 549, 5351 (Nev,

19823 While the Nevada Supreme Court recently found that while the deed reciials containsd
in NRS 11631166 are conclusive as to those malters asserted, a court may stll set aside g

defective {oreclosure sale on equilable grounds. Shadow Wood, 366 P.3d at 1110, But Shadow

Wood is distinguishable from this case in one key aspect; the bank in Shadow Wood was the

homeowner of the Property which the Association foreclosed. Id. at 1187-110%. In other words,

it was the homeowner who challenged the validity of the sale, not a lienholder. A homeowner,

® To the extent the Bank suggests, even by inference, that taking title subject 1o the first deed of trust is an
option, the siatute does not provide such an option. *

=12 =
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unlike a lienholder, has a whole bundle of rights that accompany property ownership and,
therefore, its property is unique asnd a homeowner can be entitled to eguity. Unlike 2
homeowner, the Bank simply had 2 collateral interest in the Property which gave i the right {o
foreclose and sell the Property. Because the Bank has an adequate remedy at law, eguitable
relief is not available to . And if the Bank could prove any such irregularity, its remedy would
be from those who injured i, not from SFR, wheo merely purchased the Property after being the
highest bidder at g public auction. Unless the Bank can demonsirate actual fraud, unfaimess, or
oppression by SFR at the publically advertised and held auction, which it cannot because it is an
impossibility, SFR should not be subject {0 any acts that would set aside its unencumbered déﬁd.
Furthermors, the Bank’s remedy, if one is even triggersed, is at Iaw in the form of money
damages from the persons who harmed if, such as the foreclosing association or trusies.

Munger v, Moore, 89 Cal.Rptr. 323 {Ct. App. 1970).

H. The Associgtion Foreciosure Deed is Presumed Valid, and SFE Can Eely on the
Recitals Contained Therein as Conclusive Proof of the Association’s Compliance,

Foreclosure sales and the resulting deeds are presumed valid, NRS 47.250{16)-{18); see

glsg Breliant v, Preferred Eguities Corp., 918 P.2d 314, 319 (Nev. 1996}, “A presumption not
only fixes the burden of going forward with evidence, but if also shifls the burden of proof”™

Yeager v. Haralis Club, Inc., 897 P.2d 1093, 1095 (Nev. 1993) (citing Vancheri v. GNLY

Corp., 777 P.2d 366, 368 (Nev. 1989).) *“These presumptions impose on the party against whom
it is directed the burden of proving that the nonexistence of the presumed fact is more probable
than ils existence.” Id. {cifing NRS 47.180.} |

Fut simply, the Bank bears the burden to have pled and proven a claim for fraud with
particularity, or alleged and provided admissible evidence of some frand, unfairpess or

oppression that is not overshadowed by #s own bad acts. Shadow Wood Homeowners

Association, Inc. v. New York Conununity Bancormp, Inc., 366 P3¢ iiéﬁ, F112-1114 {New,

2018}; see also Bourne Valley Court Trust v, Wells Fargo Bank, N.A., 80 F.Supp.3d 1131, 1135
{F3.Nev. 2015). However, as fully elaborated 1o 5FR’s Motion and Oppostition, the Bank would

-13 .-
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have to prove that the recitals were incorrect to even advance iis arguments further, and i cannot
since it received actusl notice of the Association’s foreclosure” Further, the Bank failed to
produce any admissible evidence whatsoever to prove fraud, oppression or unfaimness in the sale
process that would allow the sale to be set aside. None of the arguments presented by the Bank
validate a claim for eppression or unfaimess. First, the Bank’s refiance on the professed
“inadeguacy” of the sales price as evidence of unfairness and oppression is contrary (o existing

law. Next, as to adeguacy of content of the notice, the Bank erroneously assumes that certain
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specifications were required by law, which they were not.’® To that end, the Bank has failed to
estgblish any issus with the propriety of notices and the Bank has certainly provided nothing fo
indicate any irregularities in the sale itself.

Regardless of the above, while the presumption of a regular and proper sale is rebuttable,

the presumption is conclusive as to a bona fide purchaser. Sge Mosgller v, Lien, 30 Cal Rpir.2d

2000% Deeds of Trust and Mortgages § 10:211, pp. 647-852; 2 Bernhardt, Cal. Morigage and
Deed of Trust Practice {(Cont.Ed.Bar 2d ed. 1980} § 7:39, pp. 476-477). This conclusive
presumption is key because if “precludes an attack by the trustor on the trustee’s sale o a bona
fide purchaser even where the trustee wrongfully rejected a proper tender of reinstatement by

the trustos,]” and even where “the sale price was only 25 percent of the value of the property

- Mopeller, 30 CalRptr.2d at 783, In addition, while here SFR 15 a bopz fide purchaser for

value,"’ under Nevada law, it need not be a BFP to rely on the recitals as conclusive proof. See

Pro-Max Corp. v, Feensiza, 16 P34 1074, 1077-78 (2061}, opinion reinstated on rei'g {(Jan. 31,

2001 iholding that no limitation of bona fide purchaser can be read inte a statute providing a

conciusive presumption).
il

W

? See Bank’s Responses to Reguests for Admissions, attached to SFR’s MSJ as Exhibit A-11, at No. 18
.

® See NRS 116.31162; see also, SFR, 334 P.3d at 418,

| See SFR's MSJ, 17:19-20.7,

-14 -

AA 1254



LAS VEGAS NV 83139
{7023 4B5-3300 FAX (7023 485-3344

KIM GILBERT EBRON
7615 DEAN MARTIN DRIVE, SUITE £10

.83 o a2 fod

K WY O

. The Sale was Commercially Beazonghble,

Even if this Court believes that NRS 116 reguires sales {o be commercially reasonable,
the Bank has not proven that the sale in this case was commercially unressonable. Under
Nevada law, in order to prove a sale was not commercially reasonable, & party must show (1)
low price, and (2} fraud, unfairmess or oppression that accounis for and brought about the low

price. Shadow Wood, 366 P.3d at 1110 (2016} {citing Long v. Towne, 98 Nev. 11, 13, 639 P.2d

528, 530 (1982)); see also Oolden, 79 Nev. at 504, 514 {adopting the California rule that >

inadequacy of price, however gross, is not in iself a sufficient ground for setting aside a
trustee’s sale legally made; there must be in addition proof of some slement of frand, unfaimess
or oppression as accounts for and brings about the inadeguacy of price” (internal citations
omitted) (emphasis added). |

As to the first clement, the Bank has failed to show that the price paid by SFR was
“low.” While the Bank attermpts to arpue that a fair market value should be applied to the sale,
which is improper.’? Even if this Court were to consider this fair market value approach, and use
this as a comparison to conclude that the price paid by SFR was low, the Bank still has failed o
show that any fraud, unfaimess or oppression brought about or accounted for the low price. Put

simply, commercial reasonableness deals with looking at whether there was conduet in the sale |

process thet led te the low price, not simply comparing price to value. See lama Comp. v, |

Wham, 99 Nev. 730, 735-738, 669 P.2d 1076, 1079 (1983} (must look to the sale process, 1.e,

“whether proper notice was given, whether the bidding was compelitive, and whether the sale
was conducted pursuant to . . . normal procedures™} {emphasis added}.

Here, the Association complied with the notice reguirements of NRS 116; the Bank
actually received notice of the Association non-judicial foreclosure sale several times;"” the sale
was publicly noticed, the sale was held in a public place; multiple bidders attended the sale; and,

netther the homeowner nor the Bank paid an amount to cure the lien before the sale,

M See Section 1 {a), below.,

¥ Ses Proof of Mallings of Notice of Default, attached to 5FR’s MSJ as Exhibit A-18, at [Chase- |
Hawkins NASD30G73-116], see also. Bank’s Responses o Requests for Admissions, attached 1o 8FR’s |
MST as Exhibit A-11, at No. § and No. 10; see also, Deposition transcript of the Bank’s 30(b){6} witness |
Susan Lyn Newby, attached to SFR’s MSJ as Exhibit A-12, a1 [8:16-9%:25] and [30:1-19]. ]

- 15 .
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In short, the Bank has proven sbsolutely no fraud, oppression or unfairness which
accounted for and brought about the price paid by SFR.

in sum, because {1} there 15 no requirement that NRS 118 sales be commercially
reasonable, (2) the price paid by SFR was not “low,” and (3) the Bank failed lo demonstrate any
fraud, oppression or unfairness which brought about and accounted for the price paid by SFR,

the Bank’s commercial unreasonableness argument fails,

i The Price of the Foreclosure Sale was Not Low,

Any evaluation that does not consider the entively of a property’s circumstances,

mcluding the fact that it was sold at an association non-judicial foreclosure sale, cannot shed

light on the proper disposition value of a property. As the Boume Valley Cowrt recognized, when
assessing commercial reasonableness of an association sale, the material facts affecting the
specific market at that time must be considered, including the split in the courts as to the
interpretation of NRS 116.3116(2), and whether there was evidence of fraud, oppression or

unfairness:

The commercial reasonableness here must be assessed as of the time the sale
ocouwrred. Wells Farpo's arpument that the HOA  foreclosure sale was
commercially unreasonable due to the discrepancy between the sale price and the
assessed value of the property ignores the praciical reality that confronted the
mirchaser at the sale, Before the Nevada Supreme Court issued SFR Investments,
purchasing property at an HOA {oreclosure sale was a risky investment, akin to
purchasing a lawsuit. Nevada state trial courts and decisions from the United
States District Court for the Disirict of Nevada were divided on the issue of
whether HOA liens are true prionty liens such that their foreclosure extinguishes
the first deed of trust on the property. SFR Investments, 334 P.3d at 412. Thus, &
purchaser at an HOA foreclosure sale risked purchasing merely a possessory
interest in the property subject {0 the first deed of trust. This nisk is illustrated by
the fact that utle insurance companies refused {o issue title insurance policies on
titles recetved from foreclosures of HOA super priority liens absent a court order
guieting title, (Mot. to Remand to State Court {Doc. #6, Decl. of Ron Bloecker.)
(iven these risks, a large discrepancy between the purchase price a buyer would
be willing to pay and the assessed value of the property is to be expected.

Bourne Valley, 80 F Supp.34 1131,1136 (D Nev. 2015}

Likewise, in BFP, the United States Supreme Court was analyzing whether the price |
received at a mortgage foreclosure sale was less than “reasonably equivalent value” under the |

bankruptey code. Similar to the arpuments made by the Bank in this case, the Chapter 11 debtor

.16 -
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in BER argued that because the property sold for a fraction of its fair market valug, the price paid
was not reasonable. The Court held that “a ‘reasonably equivalent value™ for foreclosed real
property is the price in fact received at the foreclosure sale, so long as all the requirements of the

State’s foreclosure law have been complied with.” BEP v. Resolution Trust Comoration, 511

U8, 531, 545, 114 8.C1 1757 (1994}, The Cowrt explained that in s forced sale sifuation, *fair

reasonably equivalent value. Id, at 537. This is s0 because the market conditions that generally |
tead to “fair market value” do not exist in the forced sale context, where sales take place with
sigriificant restrictions:

[Market value, as it is commonly understood, has no applicability in the forced-
sale context; mdeeﬁ it is the very antithesis of forced-sale value. ‘The market
value of ... 8 piece of property is the price which it might be expected fo bring if
offered for sale in a fair market; not the price which might be obtained on a sale at

- public auction or a sale forced by the necessities of the owner, but such a price as
wauid be fixed by negotiation and mutual agreement, afier ampie time to find a
purchaser, as between a vendor who is willing (but not compelled} to sell and a
purchaser who desires fo buy but is not compelled {o take the particular ... picce of
property.’ In short, “fair market value’ presumes market conditions that, by
definition, simply do not obiain in the context of a forced sale,

Id. at 537-538, guoting Black's Law Dictionary 971 (6th ed. 1990},

The Court recognized that property sold in 2 forced sale context i.e. a foreclosure, “is
simply worth less [because] [njo one would pay as much to own such property as he would pay
to own real estate that could be sold at leisure and pursusnt to normal marketing techniques.” Id,

at 339. As the Court further noted,

Unlike most other legal restrictions, however, foreclosure has the effect of
completely redefining the market in which the property is offered for sale; normal
free-market rules of exchange are replaced by the far more restrictive rules
governing forced sales. Given this sltered reality, and the concomitant inutility of
the normal {ool for determining what property is worth {fair market value}, the
only legitimalte evidence of the property's value af the time it is sold is the
foreciosure-sale price itself,

Id, at 548-549 {emphasis in original}.’

¥ Counts have extended the BEP analysis to tax-defaulied sales of real property with adhberence to |
requirements of state law, where such statutes included public noticing or advertising of the sale and
competitive hidding or auction procedures. See In re Tracht Gut, LLC, 503 BR. 804, §15-8138 (9% Cir,
B.AP. 2014y T.F. Stone v. Harper, 72 F.3d 466 (5% Cir. 1995); Kojima v, Grandote Int’l Ltd, Co, 252
F.3d 1146 (10® Cir, 2001}, Regardless of the type of sale, however, the analysis still aptly explains how |
market value cannot be compared to 2 forced szale (ransaction

-17 -
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- 5FR paid more than most buyers were willing to pay for comparable properiies, Meaning
that even by the Bank’s “Fair Market Value” definition the purchase would still be reasonable,
Frankly, if the Bank believes the property was worth more, they could have also been a buyer,
but chose not {o purchase the property. |

The evidence shows that SFR was the highest bidder at a publicly held auction with
multiple bidders. In other words, SFR paid more than any other bidder was willing {0 pay. As
discussed in BFP, a publicly held auction is a method use fo sell property at ifs current value
since any person or entity, including the Bank, could have bid more (o receive the foreclosure
deed to the Property. Although the Bank may be disappoinied in the resulting sale price, ne other
buyer present was willing to pay more.

2. Inadeguacy of Price, However Grozs, is Not in fself
Sufficient Ground for Sefting Axide o Sale.

No matier how many times the Bank says differently, the Nevads Supreme Court did not
adopt the Restatement (Third) of Property: Morigages § 8.3, cmt. b (the “Resiatement”} to allow a
“ court to unwind a sale due to low price as a matter of Iaw. Rather, as the Nevada Supreme Court

affirmed that an allegation of inadequate sales price alone, no matter how low, is insufficient 1o |

set aside a foreclosure sale; “there must also be a showing of fraud, unfairmess, or oppression” |

that caused the price. Shadow Wood, 368 P.3d at 1110 (citing Long v. Towne, 639 P.2d 528, 530

(Nev. 1982) and Golden v. Tomivasw, 79 Nev. 503, 514, 387 P.2d 989, 995 (Nev. 1963) (adopting
the Califomia rule that * inadeguacy of price, however gross, is not in itself a sufficient ground
for seiting aside s trustee’s sale legally made; there must be in addition proof of some eloment of

fraud, unfairness or oppression as accounts for and brings sbout the inadeqguacy of priee”

{internal citations omitted) {emphasis added); see glse Shadow Wood, 366 P.3d at 1111 {citing
Golden {same}}. In adopting the Califormua Rule the Gelden court went on to say that even when

the inadequacy was so great as to “shock the conscience” the California rule as stated above

wounld still apply. Sge Golden 79 Nev, at 514-15, 386 P.2d at®55. (“In approving the rule thus

stated, we necessartly reject the dictum in Dazet v, Landry, ..., implying that the rule requiring

more than mere inadequacy of price will not be applied if “the inadeguacy be so great as o shock

~iR.
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! the conscience.'™)

The language “however gross”™ should be a clue o the Bank that no inadequacy of price

by itself will allow the Court o set aside the sale, Thus, when the Bank srgues that “gross
inadeguacy “of price is enough, it calls info question the Bank's {egal analysis. Frankly, the Bank

never directly addresses the California rule adopted in Golden as reaffirmed by Shadow Wood;

instead the Bank dances around the topic by citing the Model UCIOA, the Resintement and
foreipn cases regarding pross mnadequacy and “shocks the conscience” that have clearly not

| adopted the California rules as shown above.

But even an analysis of the Restatement shows that the Restatement never conlemplates

the facts and conditions surrounding association foreclosure sales in Nevada at the time of this
sale. SFR was constantly forced to litigate to defend agamnst lenders like the Bank attemnpting to

| foreclose on their extinguished deeds of trust following association foreclosure sales, See Boune

Valley, 80 F.Supp.3d at 1136, This was not the tvpical mortgage foreclosure sale where evervone
accepts that when the Lienholder with prionity forecloses, all junior liens against the property are
extinguished and aftach to the proceeds. Here, svery sale was under attack by lenders refusing to
accept that “prior” meant “prior;” and every sale remains under attack to this day. The Bank

cannot create and perpetuate the situation that bidders—despite having correctly interpreted the

prices lower than at NRS 107 sales, and then complain that the prices are too low. They cannot

use their legal position and litigation as both a sword and a shield; the Bank can point {o nothing

inn the Restatement or in Shadow Wooed that would contemplate allowing such an outcome. The

Bank’s Restatement argument fails,

However, if any doubt remained as to if the Nevada Supreme Court adopted the

California Rule or some other set of rules or the Model UCIDA, a panel of the Nevada Supreme

| Court, in an unpublished order, reaffirmed Shadow Wood’s reaffirmance “that a low sales price

is not a basis for voiding a foreclosure sale absent ‘fraud, unfairness, oppression . .. Centeno v, |

LP. Morgan Chase Bank, N.A.. Nevads Supreme Court Case No. 67365 {Mar. 18, 2016}

{unpublished Order Vacating and Remanding {preliminary injunction wrongly denied based on

- 18-
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low price alone}).’”” Bottom-line, the Nevada Supreme Court’s dicta in citing the Restatement
did not introduce a new rule of law abrogating Nevada’s long-standing law set forth in Long and
Golden.!©

J. S5FER is s Bona Fide Purchaser for Value: Eauity Lics in SFR's Favor,

A BFP is one who “iakes the property ‘for a valuable consideration and without notice of

the prior eguity. . . . Shadow Wood, 366 P.3d at 1115 {intemal citations omiited). The fact that

SFR “paid ‘valuable consideration’ cannot be contested.”” Id. {citing Fair v. Howard, & Nev. 304,
308 {1871). Further, notice by a polential purchaser that an association is conducting a sale
pursuant o NRS 1146, and that the potential exists for challenges to the sale “post hoel,1” do not
preciude that purchaser from BFP status. Shadow Wood, 366 P.3d at 1115-1116. |

1. SFR’s Experience as a Purchaser Does Not Defeat SFR’s BFP Status.
The éxperience of the purchaser does not autematically defeat bona fide purchaser status.

Melendrez v. B & 1 Inv, Jne, 26 CalRpir.3d 413, 425 (Ct. App. 2005). In Melendreg, the

California Court of Appeals concluding, “[Wle see no reasoned basis for a blanket rule that
would preciude a buyer from being a BFP simply because he or she has experience in foreclosure
sales and purchases property at less than fair market value.” I, at 426. The Melendrez court

conciuded,

[a] holding that an experienced foreclosure buyer perforce cannot receive the
benefits of the law as a BEP if he or she buys property for substantially less than
its value would chull parficipation at trustees’ sales by this entire class of buyers,
and, ultimately, could have the undesired effect of reducing sales prices at
foreclosure. We conclude therefore that the proper standard to determine whether
a buyer at a foreclosure sale is a BFP is whether the buver {1} purchased the
property for value, and (2) had #e knowledge or notice of the asserted righss of

> Available at hitp:/caseinfo.nvsupremecourt.us/public/caseView . do%eslID=35567, as Doc. 16-08572
There, the price paid at the homeowners association’s auction was $3,950.00. While the value of the
property was not established, on appes! the bank argued that that the desd of trust secured a loan for
3160,001.00 and the property later reverted to the bank st s own auction for $145,550.00, approximately |
4% of the bank’s credit bid. {See¢ Case No. §7363, Response to Appellant’s Pro se Appeal Statement, filed |
Feb. 17, 2016 (Doc. No. 16-04882), available at *
httpr//easeinfo. nvsupremecowurt.us/public/caseView. doesliD=35567). The panel included J. Pickering,
the awthor of Shadow Weod.

¥ Unlike SFR, which dealt with statulory interpretation of an existing law, adopting the Restatement
Third would be creating a new rule of law to which Chevron Qi analysis would apply and potentially |
prevent application this new rule of law retroactively. Chevion Ol Co. v, Huson, 404 U.S. 97, 106-107
{1971L :
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Melendrez, 26 Cal.Rptr.3d at 427 {emphasis added). General knowledge by a purchaser is not
enough to defeat BFP.

A duty of inguiry anses “when the ciroumsiances are such thal a purchaser is in
possession of facts which would lead a reasonable man in his position (o make an investigation

that would advise him of the existence of prior unrecorded nights ¥ Huntington v, Mila, Inc.,

119 Mev, 355, 357, 75 P.3d 354, 356 (2003). While the Bank correctly identifies that SFR has
experience in purchasing at association foreclosure sales, it fails to identify how this experience
would have put them on a duty of inguiry in this case. Here SFR did not have a duty to inguire
past the publically recorded documents. The public records only showed (1) that a deed of trust
was recorded after the Association perfected its len by recording its declaration of CC&Rs; (2}
that there was a delinquency by the homeowner, which resulied in the Association instituting
foreclosure proceedings, and after complying with NRS Chapter 116, it sold the Property at a
public auction. Additionally, the Bank did not file an action challenging the superpriority
amount or the sale, and it did not record a release of superpriority lien or a lis pendens. Nothing
was recorded 1o lead SFR o believe the Bank’s priority had changed in relation fo the
Association’s.

In regards {o this property and SFR, there are simply no specific facts here that would
alert a buyer, of any sophistication, or create a heightened duty of inguiry bevond the recorded
documents on the Property. In fact, even today, the Bank has failed to present any facts that
would challenge the validity of the foreclosure sale, Frankly, with all the Bank’s rheforic on
inguiry notice, the Bank fails to identify what information SFR would have leamed, and how
SFR would have found it and what specific information would have triggered a duty on SFR to
ook for this information oulside the recorded documents. Contrary to the Bank’s assertions,
simply buying multiple homes at association foreclosure sales does not prevent SFR from being
BEP. The Bank has not been able to advance a single posttion otber than the defunct argument
that the CC&Rs, FDOT or sk of litigation defeats SFR’s BFP status,

=31 -
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2. The Eguities Weigh in favor of 5FR.
Unless the Bank can demonstrate actual fraud, unfaimess, or oppression by the
purchaser at the publically advertised and held auclion, the purchaser should not be subject to
any acts that would set aside iis unencumbered deed. Even if the Bank could be entitled to
equity, which it is not, while a court may consider equities following a foreclosure sale, courts in
equity “must consider the entirety of the circumstances that bear upon the equities],]” including
the actions and inactions of the partics and “whether an innocent party [a BFP] may be harmed
by granting the desired relief” Id. at 1114 {citing In re Petition of Nelson, 493 NW.2d4 200, 203

{Minn. 1993} and Smith v. United States, 373 F.2d 4198, 424 {(4th Circ. 1968)). This is true gven
wien there are potentinl irvegularities in the foreclosure process, such a8 pre-sale disputes
between the association and the lender, where the buyer has no knowledpe or participation in

the frrepularities. Shadow Wood, 336 P.3d at 1113-1116 {emiphasis added}. Such consideration

of harm is particularly important where the lender has failed to avail itself of the legal remedies

available to it to prevent the foreclosure sale. Id, at 1114, n.7. In Shadow Wood, even when the

bank made an attempt {0 pay, the Court noted it still had remedies it did not take. 4, Here, the
Bank-— with notice—did nothing. It did not aitend the sale and announce a dispute and it did
not file an action to enjoin the Association forecloswre sale nor did it &ile a lis pendens or

otherwise put the world on notice that it disputed the superpriority amount of the lien or the

Association foreclosure sale. As a resulf, title properly vested in SFR at the Association

foreclosure sale. SFR would be harmed by a claim now, vears after the sale, o set aside the sale |

or to encumber SFRs title. Therefore, summary judgment should be granied in favor of SFR.

The Bank is barred by the voluntary payment doctrine from the making an unjust
envichment claim. The voluntary pavment doctrine law “clearly provides that one who makes s
payment voluntanly, cannot recover it on the ground that he was under no legal obligation to

make the payment,” Best Buy Stores v, Benderson-Wainberg Assocs,, 668 F.3d 1019, 1030 (Bth

Cir, 2012}, Hecently, the Nevads Supreme Court weighed in on this issue on whether the

voluniary payment doctrine applies in Nevada to bar a propernty owner from recovering fees that
~ 37
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it paid to & community association and, if so, whether the properly owners demonstrated an

| exception to this doctrine by showing that the payments were made under business compulsion |

or in defense of property. Nevada Associalion Sen'ices., Inc. v. The Eighth Judicial Distngt, 130
Mev. ., . 338 P.3d 1250 (2014}, In NAS the Nevada Supreme Cowrt ruled that the
voluntary payment doctrine is a valid affinmative defense in Nevada. [d. st 1254, Because the
voluntary payment doctrine is an affirmative defense, the defendant bears the burden of proving

its applicability. Schwarty v, Schwartz, 93 MNev, 202, 206, 591 P.2d 1137, 1140 n. 2 (i???}u

Once a defendant shows that a volontary payment was made, the burden shifls to the plaintiff o

demonsirate that an exception fo the voluntary payment doctrine applies. Randazo v, Harmris

Palatine, N.4&4., 262 F.3d 663, 666 (7th Cir. 2001). There are two exceptions to the valunfm'y
payment dochring. These exceptions are {1) coercion or duress caused by a business necessity

and {2) payment in the defense of property.

the applicability of the doctrine and the Bank cannot show that it meets one of the exceptions io
the doctrine. The bank disingenucusly argues that it did not have “full knowledge” that its De?é_;i

taxes and insurance afler the Association foreciosure sale. The fact is, NRS 1163116 piaigﬁiy
establishes {and did so at the time of the relevant sale) that a portion of the association’s iien?is
senior to the first deed of trust, that an association can non-judicially foreclose on its lien, and
that said foreclosure would extinguish junior lens. The 2014 §§§ decision simply confirmed
the plain language of the statute. While there may not have been uniformity in the position that |
an association foreclosure would extinguish a first deed of trust, the notion that the Bank could
not foresee that the first deed of trust would be extinguished under NRS 116.3116 15 Iudicrous
and disingenuous; 1163116 “clearly foreshadowed” this result. Accordingly, SFR can clearly

| show that any payment was a voluntary payment. As such, the burden shifts to the Bank to

prove that one of the exceptions applies.
Here, the Bank was under no compulsion or obligation to pay any expenses on the |

Property. Just like any other homeowner, it was SFR’s duty and obligation to pay obligations
-3 .
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such as the iaxes, insurance and assessments, not the Bank’s. Had the Bank simply paid the
assessments prior fo the sale, we would not be here foday. Why it would pay post-sale is
inexplicable.

Additionally, the Bank's payments were not in defense of the property. That 1s because
the Bank cannot show that SFR failed or refused to pay and assessment, taxes or other expense
of the property. Furthermore, the Bank has not shown that some foreclosure due to unpaid taxes
or assessments was imminent. Furthermore, to the extent the Bank voluntarily made payments
for insurance, SFR has not benefitted from this unless the Bank made SFR an additional insured.
Additionally, it 15 presumed that the Bank voluniarily paid the property taxes, which was
unnecessary. Furthermore, the Bank has provided no evidence that SFR wduﬁd not have paid the
tax bill if given the opportunity. |

Lastly, under Nevada law, in order to prevail on an unjust eprichment claim, the Bank
must show that SFR retained the money or property of the Bank against fundamental principles

of justice or equity and good conscience. Asphalt Products v. All Star Ready Mix, 11 Nev, 799,

802, 898 P.2d 699, 701 {1995). Here, the subject Property was never property belonging to the
Bank. Instead, the Property merely represented collateral that secured the first deed of trust uniil
that secunity intersst was extinguished by the Association foreclosure sale. As such, SFR has not
retained property belonging to the Bank. Even if this Court were to consider g coliateral interest
as pownership interest in the Property, for all the reasons stated above, the Association foreclosure
sale extinguished the deed of trust, and therefore there is no inequity or injustice as SFR has
maintained possession of property it rightfully purchased at the Association sale. Therefore, SFR
is entitled to sumumary judgment on the Bank’s claim for unjust ennichment, |
i

i

i
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CONCLUSION

Based on the above, the Court should enter swmmary judgment in favor of SFR, stating
that {1} SFR is the title holder of the Property, {2} the Bank’s deed of trust was extinguished
when the Association foreclosed ils hien conlaining super priority amounts, thus making the
HBank’s purported interest in the first deed of trust invalid, and (3) the Bank, and any agents
acting on iis behalf, are permanently enjoined from any sale or transfer that would affect SFR’s
title to the Property.

DATED this 1¥ day of August, 2016,
KIM GILBERT EBRON

45/ Jacqueline A, Gilbery

FACQUELINE A. GILBERT, Esq.

Mevada Bar No, 10593

7625 Dean Martin Drive, Suite 110

Las Vegas, NV 89139 _
Attorneys for SFR Investments Pool 1, LLC

AA_1265



KIM GILBERT EBRON
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1% day of August, 2016, pursuant to NRCP 5(b), I

served via the Eighth Judicial District Court electronic filing system, the SFR INVESTMENTS
POOL 1, LLO'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUBGMENT, w0

the f{ﬁiﬁ%’iﬂg parties:

lsiferemy R, Beasley
An Emploves of Kim Gilbert Ebron

- 385 -
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¥IM GILBERT EBRON
7625 DEANMARTIN DRIVE, SUITE 14

LAS VEGAS, NEVADA 89139

(D23 RS- IIND FAX {703} 48533
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o]

on

i0
il
12

14 |
| with litigation, including litigation in this case. In connection with this litigation 3263 Morming
15 1
| Springs Drive, Henderson, Nevada 8%874; Parcel Ne. 177-24-514-043 {the “Property”}, |
16 ¢
i reviewed the documents attached hereto as Exhibils A-C,
17 1

18 |
" and correct copies of excerpts from IPMORGAN CHASE BANK, NATIONAL
19 4
| ASSOCIATION's (“the Bank™) Initisl and Supplemental Disclosures of Wiinesses and
20 |
| Documents,
21 |

22 |
| recorded Notice of Foreclosure Sale, that was obtained from the Clark County Recorder’s Office
23
| and included in SFR’s Initial Disclosures of Wilnesses and Documents.

DECLARATION OF JACQUELINE A. GILBERT IN SUPPORT OF SFR
INVESTMENTS POOL 1, LLOC'S REPLY IN SUPPORT OF MOTION FOR SUMMARY
JUDGMERT

I, Jacqueline A. Gilbert, Esq., declare as follows:

I. I am an attorney with Kim Gilbert Ebron, and I am admiited to practice law in the
State of MNevada,

2. I am counsel for SFR Investmenis Pool §, LLC (®SFR”) in this achion.

3. I make this declaration in support of 5FR’s Reply in Support of Motion for
Summary Judgment.

4. I have personal knowledge of the facts set forth below based upon my review of

the documents produced in this matter, except for those factual statements expressly made upon
information and belief, and as to those facts, 1 believe them to be true, and | am competent to
testify.

5. I am knowledgeable about how Kim Gilbert Ebron maintains is records associated

&. Attached herelo as Exhibit A and Exhibit B [CHASE-HAWEKINSHG18], aretrue

7. Attached hereto as part of Exhibit B [SFRE8-81] is 2 true and correct copy of the

B srs
£

27
28

R
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KiM GILBERTEBRON
7625 DEAN MARTIN BRIVE, SUITE 110
LAS VEGAS, NEVADA 89139

(702} 4853300 KA (102} A85-1301

fned

8. Attached hereto as Exhibit € 15 a true and correct copy of the relevant portion of
the deposition transcript of Susan Moses, the Nevada Associstion Service’s Rule 30(b3i(8)
Witness, with reporier’s certification.

I declare under penally of perjury that the foregoing is true and correct

Dated this 1% day of August, 2016.

/5! Jacqueline 4. Gilbert
Jacgueling 4. Gilbert
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_____ PEERLE CANYON OMEUWNERS ABSQCIRTION
PECLARATION OF COVENARTS, CONDITIONS AMD RESTRICIIONS
BE
SEANT OF LROBNENTS

ETH DECTABATION OF COVEMRNTS, CONDITIONS 3AMD RESTRICTIONRS AND
SEANY OF PAREMPETS is mads by Pebble Csnyon Linited Partnership,
s Nevads limited partrarship {("Declsrsnt¥®), with rsierenss Lo whe

Following fachsx

- B} Dasinrant iz the owner of the resl propszsty Jocabtad
in Siavk County, Nevadas, mors partioenlarly dascrihad in Articie 3
balow as the First Fhssse and the Annexabls Avass, which Decliarant
intends oo davelsp smd isnprove and offer singls fFaemily raglidancoes
constractsd thereson for sale to the publio (the “Deavelopment®y).

_ B} Declararnt heg desned it desirable, for the sfflicient
sresarvation of the valuss and smenitisz in tho ¥ivet Phases and
in the additional property which may be annexed thearebs pursuand
e the previeiosns of this Declasration, to orsats = corporacion
under €he laws of the State of Navads whkich shall be delagastad and
sssigned the povers of, ameny other things, owndog, maintrining and
sduinistaering ths asssciavion Froparty (3¢ hersinafter dafined] Lor
the privetes use of its mesbesrs and authorised gupsts.

&3 Decliarant will csuse or has caused such corperation,
the membars of whick shall be ths respectlive Quners of Iots in 4hsa
Properties to bs formed Soxr ths purposs af exercising sweh
Funcbions.

o} Before convaying sny intarsst in Bhe Fropervlies,
Declrrant dasirss to subjoot the Pooperties o ceriain covenants,
conditions and restristions for the benefit of Deslarant and any
st 81l prassant and futuars ownears of portions of the PFroportiss,
in scoordsnos with a comson plan and sohems of izprovemsnt and

Sevalopment.

wow, TERUEFORE, Declarant heveby dagisyes snd astakilisiies the
fallowing general plan for the protaction and benaflt of the
Propareias, and bhas fixed and doss hersby fix the fellowling
pretactiive covenants, sondleions and rostrictions upon ach and
weary ownershkip inkerast in the Properties under and pursusant to
which covenants, comditions and ysstrictians sackh sucsh ownership
Ipbaeast shall Sereafher ba hsld, ussd, oooupled, imassd, seld,
snonbered, oonvayed or transfssred. Fach and s8ll of the
aovanants, conditions and regtristions sat Torth hersin sve for the

HE FOBAS = 18T
BROSRIFOY ST
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purpogs of protecting whe yslue and dasirsbilicy of tha Broparties,
and oach ahd svery Lot, and lnpure O tha kanafit of. run with, and
gnall De binding upeon antd pass with @machk and every ownsrsbhip
interest therain and skall inusrs Lo ene sarnefit of and apply Lo and
bind respective succassors in interest of Declarant.

e K

............ g, A2 swreat! snzll mean the reel propsmziy

dascribed in Bxhibit B wheed nereto and incorporntad herein by
+his references, 811 8o any portion of which may from wige T Lima
we madas subismct to this Decliaration,

3 R R S0 5

o8 £ £

£

ot il shnll Bean ’and refer R0 Pkl
im n, 2 Nevads non-prafid ecrporatisen,

“““““““ P Je BABEES S RAGE . St He rhowtt mhall mean and refer Lo
all tha a2l and personal properly whiah Le owned at any btlima DY
e RAasedistion for She SOmMaR benafitz, usas and swicymant af all

of the CURRZE.

4. Unosyd® shall mman and vafsr o the Boand of
pirsceors of the Assoniabion.

............. nE, wgwiawai shall moan snd rafoyr te the Bylaws of
she pmsooiation as they nay foen time to time be anshded.

paatieam .88, shesolazaph? shall nean and refer St Pablle
sanysn Limited Parbners ip, & Hevada limitvad partnsrship, and itm
sucoessors L¥ the yights and ehligaticns of Daslarant ghonld ba
sgaigned to, and acocepted and pRsuzed Dy, By SEGC8ss0X 8F
SUSCSNI0TR . '

................. aclarabiopt shall mean and zefer to hhis
Demlaration of CoVEnantE. :_c:mmﬂitisms and Restrictions and Grant of

ramemants as Lt may from time Lo time ba snandad.

L8 el erpeandes ghmll el snd refsr to thae Flrst

L.

gy ! R

Seut 2 3. 88, #EBilaibls INSUESE S50 Lot shall mean and
refer © insurer of govermmental gaarsnbay o bBam raguantad
netica Foom the hsgocizblon of rhone matbers which such Lnsure
or guarantor is snkiting to notice of BY vaason of this peclaxrstlion
o bthe Bylaws.

10, HRIigilis Horigaos DRLME

Snokiap 348, SHELEE sy w6t mhiall msan end refer
we @ holder of @ FlUst Mortgegs o B Tt whe has remquasted natice
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Frow tne assocoiztion of thase mattern which such holdar im antitliaed
e notbiss of by reasen of ehig Decimration o the By laws .

. mestdon 1,33 READS Ehasgs’® ahall nsan and refar bte Phaase

¥ mf the subdivisions knowh RS wiradr &t Pebble Canyan and Wisthars _
gt Pmibble Canyan a5 deseriped in Exhibic A sttnched bhersto and o
incorperated harelin ky thin ralarencR. '

Sansiag hedi. NhihY phall mean and rafer o sy plot af ijand
in the rreportiss (othey wran Associstion Property oX any Prperty
swnad by any noo-profit zorparation Lfor Tha ooaman 18 and
anioyment oL Owners] shown spon any cesorded finsl map of the
propartiss, the Ownsy af whnich is rogulzed by ehin Declarasion To
ng & mavher of &he Associabion.

goubion 1.33- PHerhoan R 8 gnall mean and refar Lo & dasd oFf
reaat o as o wall =23 &8 morbtgags, and e Cerms  may s el

Lmhmrohangaably herain.

antion X odd. B gyt ormerat!  shall mean gnd refsr Bs A&
henafisis welayr or noldey of n desd of trusl an well BB 8

morrgages, i the tearmy maYy be used intsrohangasbhily harais-

*h
v,

e e

% Py ROl R

................. e et ghall sean and rafar to tha TrasTar
af o dgesd of Lrust ss8 wall A8 B mNrigaygor; and tha LEarsx Day e

umed interchangeably herein.

on 3.318. Rownardl shall mean and rafey ©o the ragosyd
ovynar, whethar one oF BODS persons or sntivies, of aguitable title
tn Fame simple (or lagul titls i€ sauitakis Bitle haw saerged) to any
tet, inceluding sontracst asliars. Owney shall nob insinde 8 pRrTaon
oy ambity having 8n crmarahip intarest maraly ae mesurdty fox whe
garformanoss ofF an shligation. The rpustsy of & desd of toush
encumbaring a Lot whare Iee simple titile Ils yepstad in & trustes

annll be considesrsd to ba she QWRaEr.

Bmstion X358 IF gootr £ mey®® @hull WRAD snd refar o the First
BPhases sgether with such B wiions of the Annexable Area which axre
snnesed to the propasiy izl mah v this Deelsrstion.

............ bden & iB. DEDSSS aymlonmant® shall mean and refar o
21l of the First FPhasss ang =11 of the rasl mgapamy designetead as
n Phasae of Davalopnant in » Notics of AnnsXatich racmrﬂmi PUrZUERT

ro the provisions of this Drolaratian.
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Banilion R O Dralarant wmay, but shall not be

_ requirad Lo, at amy  time or frowm tiss. bo Tine, ad3d s the
) Frapartise coversd by this Declarstion a1l or any portiocn of &hs
Annexsbls Ares §hen awned by Declarant b rassrding with the
Recordear of Clark Cgounty, Navada, 8 Notiocs of Annaxstion of
Territory {("Notice of Annerstion®’ with raspect to the rresl
FLoperty to bo annexsd {(Yannexod Tarritosyt) . I the Hobtlces af
Annsxation far 2 proposed annsxabion is not recordssd prier to the
thivd {3rd) anniversary of the recordatlon of ths most rocently
THCOTLa] Wotioce of Annswxbion {or the thied annivergsry of tho
recopdation of thiy Declaration with raagpacl ¥o the first Nobicss
af Annexstion), then such annezstion shali Further ragpeirs che wota
or wiltien consont of st lsast two—~thirds (2/3rda} of the vating
povwer of the Asmscoiation. Upan The rescovding of a Notice aof
Anmexeation covering any portion of the Annexahkle Arsa and
centaining the provizions sst Fforeh herein, the govanasnts,
conditions and restrictions contaimed i{n this Deslapabfon shell
“apply to the Annexed Terr.tory in the same mammer as 1f i WL
sxriginally covered by this Deglaratioen #1d originally constitutsed
& portion of the Propsrtiss: and thaveafter tha righta, privilegss,
duties and liabilities of the partias to this Declisrsation with
ragpast ¥s the Armeved Tarritory ahall ke the some ag with respast
o the Filrst Phasss, and the righits, obligations, priviiegss,
“auties sand liabilities of the Ownars and sooupants eof Lote within
the Annexted Terzitery shall be the mans as in She cass af btha fobs

sriginelly affected by this Deslaration.

Baabiog 2. 083 dneian.af.dussretisy This Notios of Annexabion
referred o above shall contsin st lesst oths following provigions:
{i} & veferenwe o thisz Declaraticn, which reforences shall state
the dete of recordation hereof and other ralovant racording dais
of the Clark County Recorderisz offices: {1l & statement thet The
provisions of ¢this Declarstion shall ApRlYy o the Snnexed Territocy
ag sat forkbh tharein: {113 an axaot deseription of the Annewed
Territory: and (iv) a3 dsscription sf the Azpociation Property, {f
any, Jocshted in She Annexed Territory. & Notics of Annaxation BRY
SEWEL Gnm Oor mors FPhasas of Development, zs designated in euch
Notioce of Annexation. For so long as Declarant has ke right ¢o
2dd Annoeabliz Rres 0 the Propertisms without the approval of at
least two-thirde (3/3rds} of the vobingy pover of +he Asgsociaktion,
srch Neotlor ©f Annexation relntive s resl propecty ownad by
Deolsrant ahall be signed only by deaclisvant. From and sfter ths
date on which any anpaxation of annexable Ares raguirss the
spprovel of at least two-thizds {(3/30da) of the vobing powver of the
Amsociation, ssch Hotice of Annsxation must alms be oigned By av
laast tus (2] officers of the Assooiation, cartifying that the vols
of the reguisite percentage of voting pOWer has bean obbsined. A
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& sondition pracedent to any asnsxation of the Annhexabls Ares, VA
and FHEh, su applicable, shall e sdvinsg of any such sunpswation,
shall dedtermine that the asnnexation is in acoordancs with the
davaeloprsut.plan. subsitted. Lo and. approved by Vi and PHR, and-shall .

Bo advige Doclarant.

HERRASD_2.082%. Despunswstion Daglarand may dolote 311 o =2
portion 5f a Ffhass of Dasvelopment fros covarsge of this Declarstion
and the durdsdiction of the Asssaiation ©r asmend & Neobiow of
annaxation covering zaisd Phase of Dsvsiopment zo long ag Deslarant
s the Ownar of 21l of such Phams of Development, and provided that
i} = Heotice =f Delsbion of Perritory or smesinent tx ths Notice
sf annexetion, as spplicabla is rescovded in €he sane sanuer ag thes
applicabls MNotice of annswstion was rsoovded, {11} no Azsecistisn
vate has bhean eXarglssed wiith rsspect Lo any portion of the Phass
sf Developsant, {1il}] assssskeniz have nobk yvat commencsd with
raspact Lo any partion of such Phase of Developsent, {iv there has
heen no ologss of sacwow for the sslis of any Lot in such Phase of
Devalopnent, (v} thae Assaciation has not made any expsnditures o
inourred any obligations with respect €0 any portion of gsuehl Phams
ol Development, and (Vi) VA and FHEA, as spplicsabls, has approved

guch dessnnsxstion or amendment.

L PO % X
P e st s

HBRRL Sther Additions In sdditien Lo ths provisions
for annaxation speclified in this Articls, additionsl resl property
may be annesxad to the Propsvtiss and brought within chs geansonl
pian and schase =f this Deslarntion upon €he spproval by twoe~

thirds (2/3xde) of the tobtal woting povar of tho asscocistion.

e LT

’ N 385 188
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..... aehinn 2.03. TR B R naments of Redovaeant  EBEvery Ownsr
ahall have a right sn sasement of ingress and egress angd of
giioyrent in and to the Assogiabtion Froparty swhich shall be
appartesnant o and shall pesss with ths ¥itls o sagh Lof, suldject

{a} The right of the Assocciation to charge rassonadls
faas Lor the usse of any raorveatlonal ﬁaailitg witusted upen the

Assuciation Property.

{&3 The Tight of Desiarsnt to use dhs Assocsiavtlion
Broparty for salaes, develorazant and related schbivities pertaining
oo the Developrsnt togethro with the slight of Daolarant to Cransfor

suoh sasessnts o oblises,

{e} The right of the Assogiation to impose finss and &o
suspend an Owasr’s right to use sny recrsationsl fasilities for

e, SE04E- 137
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nongsaynent of any regular or spoecial a@saseent by the Asneeiation,
or L& an Ouner ds cstherwise in breach of osbligationsz inmponad undar
thism Deslarstion, ths Bylaws, or ha rules and Fegulations set

fortd in the Brigws.

{3} The right of the Association to dedicate or trans fer
all oy any psrt of the fsscoiation Propurity Lo sany public sgosnay,
suthrarity or wutility subject to such conditions as may be agrasd
o by the Owners. The granting of cssements Tor utilitiss or for
ather purposess consistent with ths intanded nse of the Associsbims
Proparty, and the granting of czaopents for naintonanas BrPoSas,
aial t not be Sesmed o e a dedicatisn or transfer rm’quiiﬁg ths

wots o gritten oonsent of the Owners.

(&) The right ol the Assaciation te transfer all or any

part of the Assvclistion Proparty to 8 corporstisn to which all tha
Dwnars ars operbers and which war sstsbiished as ths sudscesssr &
the Asssclation snd its ohligotlens hersunder snd to replass She

Assooiation upon itz termination.

{€} The right o adopt uniform rules and regulisbions
ragaxrding vas, msintenance and upkeoep of the Assogiztion Bropariy.

_ HYguian 3. alagsbian of Hae Any Cwner may delegate the
right of smiovment of the Amssociabion Propsrty and FTaociliviss to
family mesbers, tenants or contbract puschsssrs who reside op or in
the ot owned by sueh Owner, providged, howsvsr, that 18 aRY QWwNsrT
dalegaten sush wight of sjovment e Ranasts or 2 oontrace
purchiagers, nelthar the Ovner nor Cuneris fuily menbars shall bs
antitlsd to use such facilitias by resson o. ownership of that Lot
during ths paricd of delegation. ouests of an Owner =ay uss such
froeilities only in scoordancos with ralss and regulations adoptod
by the Assascistion, which sules and regulstions may Limit the
nurber of guests whe say use such facilities. The Associstion may
silse prozulgeta ruies and regulstions Iimitcing ¢he usme of the
sdssosiation Property to one co-twmer and srah co-Ownerts insediztes
Tamily with respoct to sny Lot held in so-owissrship.

Hesherghin 28 ks Ruasg aakion Thae Initial
igning the Assooistion ieles of Jrecrporation snd all
Owners shall bhe masbers of the Asgociation. Tha initial menbers
ghall be members only until closa of eszrow of the Sirat thres Lots

sald to ratall purcshasers.
Bagh $:82- Pubing Thoss Ovnacs appsaring in the sfgizial

ronords of the Associzbion on the dabs forty-five (435) daye priexs
to the schadulsd date of any sesting of the Swners reguired ox

£3 2
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paraitoed to b bheid under this Declaration, &8s raoord Ounars of
fots shell be sptitiad te netdss af sny such meaesting as provided
Merein. If there s meors than one rscoord Ownar of any Lok, any and
211l of the Cwnars owning such Lot say attend sny sesting of the
Cumers, but the wvobte sttributsbhle o ths Lot so owned shall not bs _
inorassed . by Tmasen . thevecsf.. Co~Dwners ownlag the wmajorddy |V
interest in & Lot may frap tims o tims desigunate in writing sne
=f thelr number o vobs, PFrastienal voibass shall net bhe allowad,
snd tha vote for sach Lot shall be sxersised, if abt all, as 3 anit.
Whare ne voting oo-Dwner I8 designsted, or if ths designation has
been revoked, the wvate for the Lot shall be exersissd as tha So~
owners cwning the madority intsrests in the Lot subtually agree.
Howsvar, no vobs shall s cast for any Lot 1f the oo-Ouners prasant
in person oXr by proxy csnnot agrew te said veke or wstharxr sctlon.
tnlers the Associstion raceives &3 wryittan shisstion in advanes from
& oe-~Owner, it shall he conclusively prasumed thas ths votling oo
Dwner is aoting with the consant oF all other co-Owhaers.

rrrerEre s

ppskion £4.083. Evary Ownar sntitled o attand, veks
Bt or awaroiszce sonsanbs with raspact o any meating of tha Owners
may 9o so eithar in person o By a repragantative, Xnown &2 &
provy, duly suthorized by an instrumsnt in writing, Filed with the
Assooiantien prior te the meoting te which it is applleabla. Any
ooty way be gevgked &t sny time by written notioe o ths
Zsscoiation or by sttendance in person by such Owney at the wmeating
For whish such proxy was given. In any event, no proxy shall be
valid bevend the maximun pericd permitted by law.

murbepnset dw Lok Thae right to vols gay

N

rere,

B

gmgilon .84
not bs sevarsd oy ssparit froaw tha ownership of the Lot Lo which
it im appurbenant, sxoept that any Owner say glvs a revocakle proxy
in the maonayr desscoribed shove, Bay assign its vight to wota o 2
contract purchaser, & lesses or tenant aotuslly pocupy ing salid
gwnerls Lot oY te 8 Morigsyse of the Lot concerned, fer the btarm
af the lesse or Morbtogage, and any sals, tranafer of conveyance of
such Lot o a now owner or Owners shall opearate sutonatieally to
trensfer tha appurtenant vote e the npew Owner, subjact to any

sssignmest ©f the right to vois to g contvast purchaser, losmes oF
Hortgages as provided hersin.

Ssuhlon. .. e af M iags Mesetings of Owiers shall
e held 8k # convenisnt location in or nesr the Developmendt &=
deslgnated in ohe notice of thes wmsating. Werittan noticos of
mestings shall state the plags, date snd time of the pesting and
those matters whish, st the time the nobtlies is given, are Lo be
prasantsd for action by the tOwners. Netlce of any seating at which
Sirgctors ars to be siectad sball insiude the namss of all thoss
whe are rominess at ths tivs the notice iz given to Cwuners. The
Secretary af the Assosliation shall osugs notice of seebtings Lo be
went to smoh COwner no o latar than ten (ip) days priox o tha
meating. & special meeting of ths Owners Bay b zalled at any

——
L, o
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resgonable vtime and place by writtan raguest {1 by the Board, (2}
By the Oeolarent, for 20 long as the Dselarant s an Owner, or {3}
by dths Owners having not legs Ohas tevandty pavcant {20%] of the
total vobting power of the Association, To e =sffactive, asuah
written roguest shnll bs delivared o eoither the Presideant o |
Sazretary of tha assccistion. | Such officers shall then cause .
notlce o be givsn to Guners aptitlied fto vwote Shat & mesting will
o hold st o btius and placs fixed by ithe Bopyd net less kthan ten
{10} davs, nor zors than thirty {(30) days afiter reeeipt of ths
written rsgusst. Hobics of sposoisl sestisngs sbhall specliy the
gensrsl naoturs of the buziness to be undexbaken ami that no other
business may be Cransacted.

Baokion 4.048. Susren The presanss at any meeting, in persen
er by writban proxy, of Ouwners sntitisd o vobs at least fifty
peresnt  {(30%) of the total votss of the Association shall
copnstituots & guorns. If any mesting cannet ba held baocauss a
Fuorus iz net present, the Owners presant, either in parson or by
Brony, may, sxospt sz obhsywiss provided by law, adijsurn the
mastdng Bo & time not lass than Sive (3] nor wers Sthan thirty (30}
daye Ifrom the Tims the ariginel mesting wes oalliad, &t which
maating the guorss ssqpeirsment shall be The presencs, in porson o
hy writtan proxy, of Gunays antitlisd to vobe at least twantiy-filve
perocent (25%) of the total vobtss of the Assooiation. I tweniy-
rive poargent {(25%) of the toual vetass of Lhe Asmsecliation are nod
pragent &t tha adieurnsd meeting, In person or by weibtdan proxy,
the Ownars prasent, either in pereon o by wrlittsn proxy, may;
axcept 88 ostherwise provided by law, adjourn the moeating to B timse
mot leoss then Five (8] nor norrs bheas thivky {368) dsys from the tims
the adiotznsd xasting was called, st vhich meeling thoss Owners
prasent, sither in pesrsen or by written prexy, shall constiiute a
guartm. If 3 tims and place for the adjourned nasting is noet fixed
By thosa in artendsnoce at the original zseting or 1f Loy any reason
2 new datz iz por fixed for the adioncped mssting sfter
24 onrrsant, notice of the time and plaos of ths sdiourned msesbing
shall bwg givean to Owners in the sannsr praseribsd ey annial oY
spacial maatings, as appliosbls. Tha Owners prassent at aach
maabing ahalil selsct 8 chalyman to preside over thae meeting snd &
sasretary to transcribe minutes of the mesting. Unlessxz otherwise
axprassly provided, any astion asuthoarizsd hereundee way be taken
at any meebing of suoh Owmers upon ths affirmative wols of Owhers
hawing a2 madordity of & guorum of the vobing pover prasent &t Eirely

meeting io person or by PYoxXy.

e S SR IT PN F RV g
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Bagticn 4.8%. o S shapside Righés The Board
ghall hava the suthority to suspend the memberahip rights sf any
guner, inclunding the right te vobe st any westing of the panbals,
for sny period during which thes payrent of any agamgmant sgainst
£he Lot owned by suoch Owner remsing dalingusnt, L€ baing vnderstood
that sny suspension for nenpayment of any asssssmant shsll not
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constitute # waiver or dischargs of the {wner!s ghligstion e pay
rhe assessnents provided for hersini.

g . D8 -v ﬁ 990 X B LR £ f Feat & popgn BB

S Bonaig 2 raiie The aAssociarion
of woting mesberahip as  followrss.

snall nBeve (23 oi

fs) Class. b Rizgs A mephars xhall ke all dwners {with
the exception of Declawant for 89 long as thers exists & Class B
memberahis). Clzss A Dexbears shall bBe entitisd to cast one vota
far pach Lot omed and subkdect to asgassnant.

(B Clazs. B. The Qimss B member mhall be Deoclarant.
poclarant siall ke entitled e cant hhrem {33 votss fow anch ot
LA o Sians b mesbsrahlp shell ostse and ba ponvertsd o CIlaxs
& mewmership op the happening of sither of +he follovwing svents,
whichawver coours ssriisst:

{1} agwan (7)) years from the data of close of

ascrow of the fipst leot sold to & retalil purchaser subjasi WO ehis
Deoclaration: X

| {2} ‘When thes tobal votss culstanding in the Class
2 mapboership AgRals thes sobal wobhes outatending in the Qlsss B
wmembarahln.

Bastion 4.9%. TEaRss R F Mawmiamel Eweapd Be permittad DY
vhis Dsclaration or the Bylaws, menbay kip in tho associatlien zhall
net ba transferred Ileodgsd or asaignsd. AWy sttampoad htransliar,
oehaxr than as pearmitted above, shall ba desmed 2 prohibited
rransfey, shall be wold, and shall not e ralfleotad ax & pransiar
upoen the Asscoolatien's nooks and reoords.

0

v o
che' - "

. o 3

...... 2

£ vy pnd snmiatinn The amgooiation shall have
the moele and exciusive right snd

T HuEy Lo manags, operats, sentiwl,
repatr, Tsplace and restors tho amsgoiaticn Propeurdy, all as Bove
rully =abt Fforth in the BrlBaws.

s & b Bew sbvd ity of Maw e In dischargling thely
dutias and responsibiiities, the denbeps actisns shalld be 28
mahalf of snd as She repragantatives of the sesociation whioch
shalil, in tuwn, bDe on behalf of and as the raproasentative of hs
Oupers, Bnd oo mosber shall we  ipdividuslly or personelly Liapla
for povfcrmancs oF Lallurs of perfsrmange of such mepbarts dutiss
snd responaibilitiss unless A a=t or oaission involvas imbantionsl
wmisconduat, frawd ox a knowing wiglation of Law.

B ER
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Eseoh Owner of & Lot by accegtance of a dasd therafory whethar oy
not it siall be =s exprosasd in such Seed, is desmed o ocovenant
and agrsss to pay Lo the Asseciatieon swsh {4} ragulay assesgoentiy;
and {11} spmcial ssscesspends ss may bs sstablished o the BYLaws.
The regular and speoisl ssssssments, together with intersst, costs,
late paymsnd chargas and reszonablis atiornsys’ Lses, shall bs 2
chargs on the Lots, as the case BaY be, and sppurtonanses cherats,
and shall ba & continuing lien upen the Lot and ApRpUTrTansanoss
rharste sgainzt which ssch such assesssent is mads.  Each such
amsoesrment, togathar with interest, costs, late paymant charges and
rassonabls atbtorneys® feas, shall also be the pewsonal ohligation
=f ssch person who wWag an Owper of a Lot at the ting when the
angpgspent fsll due. The parsenal obligation for delinguent
Assessments shall not pass o an Owasr's stocassors in interast

unieans aexpressly assumsed by tham. The Lnitial wmaximum anneal
aasessnent shall be oOne Hundred Bighty Dollarse {($SI&0.00}) pex Lob.
Baction B.8%. of pupgssments Eoth regular snd spsoisl

wosesosents of the m‘gami.i,n cshnll be howne ewqally by sl
Ownars. hEssgsments say e gellaciad o & wonthly bezis or as
athervise determined by the Assogiatlion.

Baetion B.83. Qifag a5l Nopnavmant of HEES
2t ths Rssooistdos any installisent of 38 Iagn

s@semgnant Bh y

SH 3SR it

o Galingusnt if not paid within ten {10) days of
rha dus o8ty as established by the Boarpd. The Bosrd shall bs
rubhorized to adopt a systar purscast o wvhich any installimans af
8 reguiay or spacial zssessment ot paid within tary {10} dsys after
ohe Sue davs shall bear interst 2t The ule deterpined by Che
Soard, cosmenzing ten {19) days from Ths Gus dabs unitil psid. In
saditiaen, the Board msy reguire the delinguent Qwasr Lo pay &
reusgonsblie late chargs Lo cospensatas the Asscolstion for incruasned
bookkeaping, dilling., and othar afdmimistrative cosbs. The
associstion say bring sn sobtion at lavw against the Ouwnsy parsonslly
ehligatad to pay tho sseme, oF foreaclicose whe ilien sgaingt The Iot.
No Ownsr iy walwve or ofbhsrwvise sascapa 1imisiidty for the
assnsamunte providad for herein by asnuss of the Assosiabiom
Proparty or absngdormsnt of sueh Owner s Lot. I€ any installinant
af sn ssssssment s net puid within ten {10} days albar i dug
dats, the HBeard may ssil an accsleration notlos o the Owiar aruk
vo wach firgt Horogagss of z Lot which has reguestasd 8 copy 2f tha
notice. Thoe notice shall specsify {1} the fact that ths installmant
is delinguent, (2] ths actian reguired to curs the Jdsfaunls, (3} =2
drta, not Lass tbhan thizty (30} Seys Ffrom the datbe the potics is
mellied s the Gwner, by which such default must Do curad, and (4}
that failupe bto cure the dafzuld on oxr befors the dats gpecified

Hi JOBEX- 187 -
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in the notice wmay rasult in acoslesration of ths balance of the
impetaliments of sush sssesszent for the then serrant fiscal yaar
sad seie of the Lot. If the dalinguant instsliment or installments
of any assesssent and any chargss therash 86 not paid i full on
e oy before the - date-speaified in the netics, thae Board at its sption
may deciare all of zhe unpaid balancs of sucsh asssesssent lavied
againsgt zuch Cwner and sugh Cwners Lot For the current flsosl yssy
£ be imsediately dus and payable and witheut furthar demand may
onforce the ocollsction of the full assassweant and all ehagyes

theroon in sny manner suthorized by law and his Daslarstiss.

SBaation 5.04« gakdos of Asgsssasih ¥o acotlion shsll be
krought o snforce any rEpesEment lien creatad hagsgin, unlses a
WNeting of Assssavent® iz depesited in the nitsd Statas msil,
sareifiod or vagisterad, pestags prapalid, to the gwner of tha ey
and = copy theres? has been Taasvdad by the rssociation. Said
Hotics of Rsssaspant must state {a} the smount of the asssssmani
and interest, costs (lnsluding attorneys’ fasw) and panaliibies, (b}
s dosmription of the Lot sgainst which the sssessment wWas mada, sod
fed the npame of tGhe raoord OWnel af ths Iot. The Notioe of
Assaganane shall bs adigned and asknowlsdged by an efficer of the
ﬁaagmia&timnw ohe lLian shall continue until fully paid or othervios
satizfied. -

_ goution B85 Farsslionurs Snie A sals s forvecloss a
hAmsccistion lian mav be conducked hy the sssocistion, ives agant oy
attorngy in any manher peraitted by law. Ihe ramociavion shall
nave tha pawer wo bid oo the ok at the foreciossyre sale, and o
acguire snd hold, lease, porcgage o convey thie SERS. Upen
compliotion of the foresiosure sale, an action may ke brought ky the
azsocistion or the purchapoy at the salwe in oxdsr to zeouDe
oocupansy of the defaulting Cwnexia 10T, and the defauiting Owiwsy
shail be reguired ¢o pay ths rzasonzbla pantal value of suoh Lot
during any perisd of continued osooupansy By the defaunlilingy Uwnsr
or any persons slaiaing undsr the defauliting Owner. s sale 2
foramiope an aspesssant lien may be somdueted until {1} the
Amsmomistien, its sgent o atborney has firat axsouted and pesorded
s motice of default and election bo mall the Lot or Cluse ite asls
¢UHetion of Dnfaglih) o gatisty the sssassmsnbk Lden, and {2} the
dalimpuent Swner or sush Owner's Sugosssor in interest has Sfalled
o pry the ameunt of the del inguent asseeament and inteayest., I
fous, costa {including attorneysn?® raasl and expenses incident o
irs snforcenent for s parisd of mixty (88} days. guch aixty (883
dey pericd sball consenca on the Firnt day foilowing the day upon
Wwhizh the Notice of Defsult is recordad and & oopy therssf is
mailed by certified maill wikth postaga prapaid to Lhe Owner or sueh
oyner's succsssor in interast at his addrass, i¥ the sddrsss 1S
knewn, and otherwise to the addrass of ehe Lot. The Roticse af
Defanlt must desoribe the deficiangy in payment. The Asscciation,
ity agant or atkornsy shsll, alfter tha oXplration of such sixty
{801 day pesricd and bafors ene forsclosures mals, give netice of tha

HLIGRRS 13T
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time and place of ke sale In the Hmannar and for a cims not lLeasg
tharn that reguivred by law for &hs 5318 of resl Froparity upon
axacution, aNoept that & copy of the nobicg af sale pust bs mailed
an or before the firet publication o posting by eertifisd mail
with postage prepsid ko the Ownew Sr sush Ownerls suceessor in
interast st his address ig krowr, and osbtbarwize to the sddrass of .

ol uw i:ha mt,

festion 5,06 furisg of Dafant: Upon the timely curing of
any d:fanit for which s Notice of Asszemsment wasg £filed by the
fssuciation, the officers therssf shall raocrd an appropriate
"Relaass of Lisn®™, gpen payment by the defsuleing Owner af g
reagonable Lee to covey bhs cost of Praparing amd recording such
relossa. A certificate svecubed ang acknowliadae by tvwe (2] mexnbers
of the Board gtating thae indabtsdness ssoursd by the llans upon any
Lot crested horeundsr ahall be conclusive Vpon this Assgeciation and
the Owners as to Che smount of guch indsbbsdness sm of tkhe date of
the oerciticats, in favoer of all psrsons ¥R rely thorson in good
Ernith. Zuah wartificats shall bes f2urnished 0 Y Jwner upon
Tauaest 8T 8 rasadoenable fam, 4o be dstarmingd by the Bosrd.

A

e te® o0y o
O

. R REESR R ELARELEY Qb Afsasanent 4o Tha lien of vthe
Sgasssnents, Including intsvest, lats foss apd costg {ineluding
attorneys' fsea), provided for hervels shsll be subsrdinsats to the
Idan of any first Horbgage upon any Lot, Salg o Branmfer of any
Aot shall not affect the sssessment 1ism. Howoevery, bthe sals or
transfor of any Lot pursusnt €0 judicial oy nondudicisl forecliosiicrs
Sr & first Mortgsge shall srtinguish che lisn of Buch sagessmepts
88 Lo payments which becmms Sus pricsr ko such sals or tranafor.
Ho sale oy trapnsfer shall relieve such Iob from Lisn rights for amsy
sooessmants tharsafter becoming dusm. ¥hien the bsneficisry of a
Pirst Horigage of recers® or othar purchasey of a3 Lok obtsinse title
pursdant o a Judicial or nenjudisisl forsclosure of the first
Hortgage, =such perscr, hils sucrsssors and scoligns, snall not be
liable for ssssssments by the Asseclation chaygeable o =much Lot
which became due prior o the acgulsition of tiktle to such Lob by
sugl parsen. Sush unpaid assessments shall be collsctible from ali
@f the Lotz sublect T assesmuent, Incinding the Lot beloaging ts
such parson, his successors or assigns.

Rganaan. Sa08,  Sapdiad dontribubions o Lo Raso iakisn Upon
spgidsition of recnrerd vitls to 8 Lot from 8 Dee agrant, sich Qwneay

shall sontribube to ths capdital of the Assscistion an amount el
e ona-sixth (1/68) of the ameunt of the then regulsr engusl
ssEsganent For the Iek. This anount shall be depesites by ths
buyer ints the purchase snd sals sscrew and disburned thersfron o
the Sssosistion. Within six (&) months after the cleme of the
first sales sscyow of a Lot by Declarant, Daclarant shall pay Lo
the dsseeistion an aneunt eqial te sns-sixth {178 of the thaes
rogular sssesssent for all unsold Lotsz. Upon the oloss of asoros
ol any ot for whish Declarsnt prepaid bhes capiital contribubion,

G P P R R T Ay SR A P RN P RN STy P T R AT RAT R EE TSy PR R EREV VSRR E T e e e
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secTme  shall rsuiit o tha pealarant the sapital e:::s:mt:z:ihutiﬁn
calliactad from the OWnNel.

= pehaya

mokien $5.8%. SRLLELLIOREE peslesant Until the vloses af
saorow For the-fivad Lot &l ¥ Deglarant to a manber of the homs-
purchasing publis, Pmeclarant shall pay all cosis and Sxpenses
Tnourred by the Association.

g =

: e Eaii. BaEEL rad Bpprovels | No Brlilding, fapor, wall,
or otheyr sEmusicoxrs oOF sprovenant shall e oommeneed, ereacked,
placed, OF altersd upon any Let, untll the locgtion and gompl ats
plans and spacifleations showing ths naturs, kixed, shaps, helight
and matarizis, including the color sohame, have Desn submitted o
and approved Ln writing as e hawrasryy of sxhernal design and
1 mpation te surrounding struchures and topography DY the Board ox
Wy an architectural copeitter appointed by the Board and compomad
aof thras (3) raprasspiatives. tn the syvent the Bosrd o its
dasignated conpnittas raiis ko approve s disapprove gueh losstions,
plans osnd spesificatisns, oF arher rogussts within siety tany days
= rear the subnissicon thavsef o v, thern such approval #¥ill not s
raguired, provided that any sbrugturs O improvessant 89 Qraonan o
sitsrad conforms toe all af the conditions and restrictions haveln
cnntained, and iz in hsrseny with 2imilayr structures arected within
rne Davelopment. HNo altarstlon ghall Ds mads In The syxterlicy
color, Jdssign or opanings of any puiiding or othay construachion
undartakes Wnlasy meicr werithben approval of ithe altsration shall
favs heen chtained from the Bosrd or its designated camuittas. The
grade, lsval oX drainage chavasterlstics of amy Lot g .all noht b=
milterad withsut the prier writtan spproval of tha sard or its
dagigmated commitiem. e aszocistion ox lts A&s lgnatad somsiitas
enail raoview and appToeves or AISEpprove 51l planes sobnitted to it
for any propossd impeovanent, alteratiss or sadicien, aalaly an the
mamim  of susthetis considerstions spiel  the overail bauefin o
Amtrimant which wauld Tssuli io thea Ammedists wiesinity and £he
Dervnl opment gunarsdhy . The Boaard or its designated committee shail
Pake inte considawebicon the sagthetic aspacts of the archlitectural
design, plassmant of milldings, bopowraply. landscaping, osler
achemes, sctaricr finlishes and materials and similay Leaturas, but
shall not be responsible fox raviswing , nor shall its spproval of
any plan or design e deesed approval of, any plan o dasign from
whe standpoind of sregctaral safeaty oy cenloilance with building
ar othey codes. Anything warein o the ooNtYary nutwithstanding,
appravel by the Boagd oF jtm designated ouupitibes ig mot axclusive
And &1} pians and spevificatians raguired Lo Da approved BY Glaxrk
connty, Hevada, whethel rhrough the bullding parels provass <
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mthgwissa, shall bs so appreved prisy o the copmanaswent of any
Work .

. Basst Xz 2. Sarsses Garmgss shaell not hs copverisd inte
S Living arss withonl the approval of the Board or the architsctursl

e tras.,

Banhion €. 03, Resfa Nothing shall ba soonbtsd on a roof
witheout ths approvsl of the Board or the srohitescturel commitbas,
All satelilites dishes, antemae, 23l sonditionar and/or Hesabting
systams ahsll b2 ground-mounted and shsll not axtend shove the wall

surrsundisg any lot.
224 s Bp e d sees He Dhoats, recresstionsi wvehiclesn,

(o858

m o m .................................

than ons ton or tyailsrs shall bes parksed on any

stresd within ths Properties foar wore than twenty-four hours., I8
sald vehiolas are parked on & Lo, they shall be sorsesnsd Srom

wiaw.

2 SR B85 Erenk Xargz Owners shall landscaps thelir front
wards within six moenths of obtalining record titls to 8 fot from
Declarant and shall wmaintain, repalr and replace such landscaping
guad: that ik is do s safe and stbtractive condition., No landscaping
shiall ke installad until plans sre approved by the architectnrsl

sommitias.

E Mo animalﬁ, Fowl , Teptiles, paulery,

Gootlion 6.86. Anizsds
fisgh =y insects of zay kdrsd (Yanimsis®) shsll be oaiszed, bred ey
kophk on any Iot, sxeepdt thet s ressonabls number of dogs, cata o
wthar household peds nmay be kapt, provided that they ars nst kepd,
Rrad or maintained for any comsersizl purposs, oy in unresssnable
quantities nor in viclation of any agplicable locel ordinance o
any other pravision of this Declaratios. "Unrsssonsblie goantitisae®
shalld ondinarily mean npors than twe {2} pats ey housshold.
Anisals belonging o Gwnses, osooupanits or their lloonsess, tensnts
or invitses within the Propsrbliss nust ba sithar keapt within an
Snsiosurs, an ancliosed yerd or s 4 lsssh or other restraint being
kald by a paszon oapabls of controllisng the Animal. Parthermsse,
o the extent paraititsd by law, any Owner shaldl be Liabie oo sach
and all remaining ownsrs,., thsir familiss, guests, tananbts amd
invitaas, for spy unrsasonsble nolse or dossge So porsoes  op
property oaused by any Animals brought oy Xept within tThe
Properibies by an Ownery cor by zembers of his fawmily, his tenants ox

his oizesmtoss.

Bastdon $.87. Bulgshcez Soe zubbish or debris of any king
ghall s pisosd o permibbed o aocusuiste anywhere within thes
Broperties, and ns odor shall be pormitted €o arise thersironm 80
as to randar the Bropariiss or any portion ¢hersafd uwnesanitazy,
unsightly, sy offensive from any publis or privats strest or foom
any othay Lot. No neiss aor sthay nuiszsnos shall be permitisd o

o 5863~ 157
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axiszt or sparate upon. any portion of 8 LOL 80 as Lo be offensive
or detrimsntal to any other Lot {n the Droperbiss or o Lt
cooupants. Without limiting the gensrality of any of the faregoing
provisions, moe extericr zpeaksrs, homs, whigtlies, bells or obther

sound devices {other then ssourity Ssvices wveed wielusively  for -

seoprity purposes), noisy ox agpoky vahicies, largs pover eguipment
LT large powsr bosls, unlizensed of f-roast notor vehicles or other
ivens which may unresasonakly disturb sther Owners or thelr Sananbts
shall be lueztad, used or plscsd on zny portios of the Fropertiac.
Alern devicsr used exvlusively to protect ths sacurity of a Lot snd
its contents, shall be parmittad, provided that such devices do nob
produce sannoyving sounds or conditions a8 a2 rasull of fraguently

sooureing false alsrous.
28~ Bigns No sign, poster, bBillibsoayd, advertising

davice or other o wplay of any kind shsll bs displayad se ge o b
vigible foom sutside any Lot without the sapproval of the Bosyrd o

the srohitsotural commitiee, axeept such signs of customary ang
reasmmskls dimangions ss may be displaysd on ssch Lot sdvartising

tha ot for sale oF loas®.

Eagiaion B8.08. Inksrprebstion ALl guestions of interprestation
sr copstrection of any of the terms or conditions in this Articile
shall be rexolvead by the Beard or its designsted comnitbes, and its
doecision shall ke Ffinsl, binding and conclusive on &il of the

partisx affsctad. .

ot 28 ¥Fislations In ths sventk 8 violstion of thess
restrictions axists, or in the svent of ths Ffalluvrse of any Cwner
o geaply with.a writben direstive or erdeyr frox the Board or its
designited aommithes, then in such event, the Dosrd shall have the
right and authority o perform the subkest matter of such Sirmctive
ar otder, including, if nesosssayy, ths right to anbay upan the Lok,
and the cost of such psrformances shall bs cherged bo the Ownar =
thé Lot in guestion, which cost shall be due within five (3} days
after recelpt of written demand thersfor, and ths amount
Therecf shall bsoaompe 8 lien upon the ot snforcesabls in ths =zeame
mamney &8 sak  forth in this Declarvstien with respsct o

sszasenants.

Baghion 8 A%  He Walver The approval of the Sssrd oy its
demignated commitiae to any proposalsz sr plans and spesitisations
or drawiags fox any wark dons of proaposed or in conneokion with By
othar patiter regquiring the approveal and consant of Che Board, shall
not be deswped to ocommbtitute s walver of any right o withhold
zpproval or consent s to any ocizilsr proposals, plans  and
spesgifications, drawings or matter whatever, subseguantly oFr

sdaditionslily submitted for approval or congent.

Be  Ldakility Nelther DeclsTant nor the
8 dasignatsd gomnittes, nNor any member

L3XR BtF e e
,ﬁﬂﬁf;ﬁi&tlﬁn, the Boaagd or i
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tharsof, sor thelr duly aubthorized repregentatives shall be lisbls
for sany loss, damage or Iiniusy grising out of, or in any way
connedsteld with, the perfermance of duties undasr $hisg Article,
unless dus ta fravd, intentional siscondust or a knowing vielstion

[ f e, . v

el
B

3 SRR Ba ke IFBaniaes e ey £ eserdaan J: HNo movabls or Barsanent
atructure of any kind shall be placed on any Lot without Che prise
wriktan pernizsion =l e Board, oaxaopt such Lsupossy
structures and facilities as mey be placsd by Declarant in the
souwrse of constniction of improvesants within bhe Devalopment.

Beagtion 8.%34, EiAaFRRRLY.  Brossspiing . Work The wark of
coanatructing and srasting any bullding or other structurs shall ba
prosacutad diligenstly frem tha comeoncement theraof snd the sams
shall ba complete within z reasonsble vime, in scoovdance with the
regulresents hareln contained, provided, howewver, that the tine for
sraplation sball be aextended by the pagiod of gelays in
azmatrucetion cauked by strikess, inclenasnt wostber or obther sasses
heyond the conkrol of the Ownar.

R e 38

Hothing in this

Bk

BERINR Appl TYp e
& regarding obiaining avohitectural approval shall apply to

Artial
Decisrant.

Thare 1s hervsby oranted & bhlanket sasemend IR . BMONXORR, SVer
and under the Propsrbiss, inoluding Association Properdy snd sach
at, for purpossg af ingress, sgoess, installstion, replacemssd,
repald, and seintensnos of ueility and servios iines mnd aystems,
by Declarsn®, itz contractors snd subcontraobors and sgente and
smployses of the providing ustility or services company, inclndiny
aut not dlimited bo, gas, electrizity, ocommunicstion, sswer,

taliephona, btelavision, angd watar,

PO S% PR N

o

L] 5

..... ahlon 8,85 R ARENEARRE The Association shall obtain
and mainbalsm in effewt for (i) aoy isprovanents Iocated on
Apsociation Properbty, insurancs against loss by fire sod the rigks
anvarad by & stendard all »isk ef lanss perlils Iinsurance poelicy
under an sxisnded ooverage ozsvality pelioy in the mamz‘ﬁgi ?f t;;g

&

saximum  dnsureble replacemsnt value thaven®, and
persanaliy owned by the Masesistion; insurance with coversgs in the

ML SRBAE~ 18P
b s a g 18
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sarimum insurshle fair sarket wvalue of such personalty as
deterpined annually by an insuranca cavrier selscted by ths Bonyd.
rnaurance procesds sy luproveasants €0 Association Prupsrty and
pargonalty owned by ths Apsociation shall be payable +te ths
. mescoiation. In the svent of spy loss, damage ar dcavrucstion, the
' aumaociation mey causs the suage £ be poplaced, repaived o rebulle.
¥y the svent the cost of such rsplacenant, repaly or rebullding of
the ssmociation Propexty (&) oxossds tha Insuranas nroacesds
avaiianblie tharsfor, or {8 ko insuranse procsads ars available
thersfar, the deficiency nay be assessed to the CWDers as & gpacial

B EEaEaIRent.

4 g

Saakian S.0%. Ry RIRESE rhe hssecizbion shall
pbtain and maintain affect pubiiz ilmbility insurancoe in the
ruma of the hssocistion and against sy 3iapility For personal
indury or property damsge resultlng from any socurrancs in or aboub
ehe associstion froperty snd the praperty Seseriped in Bxhiblt O
artached naraty and insorporstad harain in an amound net laoss than
$3, 000, 300 with raspesut is the cilain aof one {1} parson in ene (1]
accident or sveant and not lass than $3. 000,000 with raspsct b
claims of twe {2} or more persons in ons (1) ascideant or event, and
not less than $100,000 for damage bo propeyty.

% X

NS

W 8y
R Rt

NP Kok

geRtion g.n3 igiem fepiss of all insurance
policies ohetained by Tthe soointion for certifizataes thezxend
showing the preniums therson te have Daan paid} shall be rstained
y the Assogliation and opeb for inspection by Cwneyxs abt any
resacsnakle time. ALl such insurance policiss snell (1) proavids
what they shall not be caneelind DY the insurer without first
givihg at lsast ven (10} days prier notice in writing o Ll
Ammmeiation and to each holder af s fiwst morigage listed on =&
achedulae to the poeliciss angd (ii) contain a waiver of subrogatieon
Ly the insurer{s} asgainst the angocistion.

TR0 SR N X 5 F

o8

shion Segwed amey  sed Progesds InslXranos pramiuss foX
any sach blunket insuzsnee soverags obis ried by the Aasnosistion and
any other insursnos deensd NQUaSsary by the associztlion shall be
an expensse ts Bs included in the repsliyr and speoisl assasanenits
tevied by tha Asswoliation. The Board is granted the suthaerity to
negotiate and sattle with insurancs carriers..

Banhion § i B8 o B 5l Tuomesnes The Board may aleo
shtain suoh errors and osisslions insuianes, indemnity bondg,;
fidel ity bopds and ofthay lnsurancd a8 it deens sdvisskle. insuring
the Boaprd and bhe o3ficsrs of tha asscoiation against any llability
For any ook or omission is osrrying out their obliigations
hareunder, or resulting fros thadr pembarahip on the Boawd oX on
any senmitbas Sheresf. However, Fidmlity bord coversge whlch nanes
+ha Aspocimtion as an sbliges must be shtalined by or on pehsllf of
rhe assooiation for any Dartson ob entity hsndliing funds of the
messcintion, including, but net limited to, officers, dAlrecstors,

nﬂ&a

X ey

o4, 23
BN X 33
i 3
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trusbees, anployees or sgents of the Assoclatlion, whether or nst
such parsong ars conpansated for thelr gserviees, in an amount neb
2esm vrharn the sstimstad saxiznus of funds, including ragerves Lfunds,
in the custady of any such PRYson &t sy given times during the tary
of szch bond.  Rowevay, in ng event msy the sggregste apount of
angeeh bonds bha legs han the sup agusl Be ans—fourth {174} of the
gm&gal aogensments on 211 Lotz in thie Propertlies, plus rexsive
WRAE » '

In the event the Assooiabtion Proparbty or any portiosn thayeod
shall ke taken for public purposes by condompation as & rasult of
any action or procesding in eminent domalin, or shall be transfarcad
in ilsu =f gondemnation to any authority entitied to skergisse fthis
powar of asinent Jomsin, thesn the award or considaration for such
baking or trapsfor shall ke psid to and belong to the Resooslabion.
e associsbion is granted Shes suthordiy o negotliate and gattls
with the zsadesning suthority.

500

Segpgtion 18 .5 = 2 hagnadakioan BEEY RS gk ety Ths
Associstion shall mainbsin, rspalw 4 ruplace the Assocismblon
Property and all ixprovemants thereop. Tha Agsocistion shall alse
maintalis, repsix and reuplace landsosping of ihe asgoaistion
Property and the landscaping of the propariy dezigneibtad a8
landszeping sassments on the finsl map of Kirada at Pekble Cayss
snd the finsl map of Vistars st Pubble Canyon such that it is in

& wafa and attraotive condleion.

g e e

BERRien AU .5 g« Beapbtoratian of RESSELARIEN  STORSXEY Ry
rastoration oy repalr of Asscolation Property siter P rEial
sandennation or demage <Sue S0 an insurable event, shall be
poarformsd substantizily in acsoxdance with this Daclarsblon and
origingl plans =ns specifications unloss othezwise approved by
giiginle Horbgage Rolders and Bilglble Insurezs ox duarsnbors 34
st isast fifty-sne percsnt (51i%) of the Lots subjech e Brigikli=s
Nortgsgse Holders and Eligibles Insurers or Suarantors.

Besbios $8.83. S¥ner MSs smEnos - Lach Owner shall Essp and
saintaln in good Tapsir amnd app

sarance &ll portions of such Ownar's
Lot and izprovemonnis thereen, including, bt nav Limitad 4o, BHRY
Fance whick i on the Lot i1ine snd ithes residence locsted on such
Ouner'e Lok, The Ownar of escsh Lot shall water, weed, maintain and

WP BBEY1TT
oo g kP 18
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eare for dthe landscaping 1 mestad on such Qunedr' s ot so that Lhe
pame presants a naab apd atibractive ZPRESIBRNROS . Ho Ownar shall,
wewowsy, maintain oFf ohiaiuges /ny portian of auchn owner's Lot which
in coversd by 8 maincapanos sasspent in faver of the ssposiagion

ax any other nonprofic swners’ ausosiatian.

B i

B of gntry The semocistion shall heave the
wight te entsr upon o Taot in connsstion wiklh any eI neansnss,
rapair o conrermetlion in whs cusreise of thae powars and dutiss of
rha Josocimtieon: provided the semocistion fipnt glvas raananallLe
notics of such entyy Lo e Cwmer of such Lab.  ARY ganage wiused
by an entry upon B ree smhiall ke repaived st eme swpanuse of the
antaeriny pazhy.

3 Ry

fon FTO.84.

&

RS R I - BRI o oy P RN R g kv R
Hophyagaen WAY . 4aintly ox cevarnlly. Ppoy LaXas gy obher ohagges
which ays in defanlt and which may or have Daiome R charyga sgainags
s asseaiation Propotrtty, Bhlisss snsh  Daxen O onBTgRs ave
paparntaly aasesned agalinst the QUNRGETS, in which cass, Tthe vights
of Hortgagess shall b8 governed by £he provisions of phoeix
Hortagsgen. Dortgagassg By . doinkliy o saverally, =1s¢ pay ovardis
pramiums  on caeaalety  INSUranc® policisg, oY SSORIS new Sazusliy
inpuranes policsiss, oF sectieg B new onanslly fmoursnoe SoOvarags an
rhe 1apse of & polioy covering Aassccistion Propeniy . and Hortgegass
meking such paysents sneli be sntidtled Lo impediste raimbgrssapent
thares? from ths sumsoniatioi. rnbitisment to such reimbursmeent
ahall be saflectad in an agraspent in Paver of any Bortoages e

raguests the Zans e ha wxacueted by the Ragooiatlion.

BNt ion 31.82. BRI SR F B R 8 TR

2 sa st i of 3 LERERS yninss at lsast
Bity-8BYE parcant {87% s thne fFirvet NHorigsge

1 a8 {hased on QL8
vors Sor sach fizst Mortgage ownod] have given Thaly peioy Wwrikten
approval, the sssociation shall nok e anblitlad Lol

{8 By moh O omisgisn, Ssak Lo ahanden, parcitien,
mubdivide, =snoumier, gsll or transfer cha Sssaointion Properily ar
enig Declarstian {(buk the graating of smmeesnts  for public
wbitities or for othar public purposes shnil net Se desmsd &
transfey within tha wsaning of this sackien.

(B Changs the gethod of determindng e obkligationsg,
assassnants, duas OF abhar charges which bay e Leviad against an
CRITISY -

{e} BY got or wmmisslion, changs, walve of absndon any
sohame or regulstiens, X anforcenent thersad, gartaining %2 Lhe

Hl J806T- 15T
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axtarior asmintenancs @f  resldences,
Anpgncistion Froparty, walis o sommon fancss and Srivevwars, or the

upkeep of lawns sng plantings in tha Propartias.

&n Bligibie Mortgage Holder who Tearives m writtan regpuest to
approve an smandment, addition, ar dulotion, whe doms H0L reyoond
in writing within hivty {30) BRYE of the regusst, shall ho daemad
e have approved the ansndment, sddition s deletion,

{a} any condemnation loss or Sny Casualvy loss which
fffects 2 matevisal Rartion of the Froparties or any Lot on which
there iz a ioan nelsy, insured op Fuarantasad ; i
Hortgags Holdar op Eligibla Insurer o Suarantor,

{is} Aoy Selinguensy in the j=E:3

Susessnends or &,
' sranteed by such Eligibhis Morbtgsge Holdeay or Biigible
:;..

{2} Bny lap®e, cancaliaticn oy #atarial modification eF
any insursnoe policy ov Fidality bong maintained by wha

Agsoeintion,

{4} Any proposed nobion Which venld reguire the consent
af & apecifisg PREcantags of Eligible Hortgage Holders s Eligible
Insurery of GRarsntors as spacifisgd beroin, '

Beubion 21, «  H2euments Lt L RO BN G S22 Mantoamuan  Tua
Asaooiation ghaall neke wwvsilabig 2  Owners, Hortgsgess, ana
Eny first Hortgage, surrent

migmm inSurars or Guarantors of :
Sopies Sf this Baglarstion, +the ylaws, other rules Cancarning the
jon P #riy and ity books, rasords and

¥ze of the aAssosisk _
Einansizl sthatamants . The farsg Pavailable Ansns savailladbilis for

Bt FE8A%. 957
BREEFL 15y 20
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inapection, BEon raguest, during normel business hours or under
sther reasopable circupstances . The holders of fifev-emnm pRrosnt

{51%) or nove of firse Hortgages ehall be aentities e have an

audited statement fop the Jlmmediabely . Frecading .- Fiseal vear
prappred at thelr sypense 1f ons is net otherwine svailable. By
ba furnished within &

such financial statemort so reagueatesd shall
Teasonabia tlinme f2lloving such romest.,

Hankiyp 2y SHorigsoas P SARE A brasch by an Ownesr of
any of the =ove ants, conditions and rastrictions oontsingd hereis
sball net affest, dmpalr, defeat or rendsyr invelid the tian,
charges on snoumbraneg of any first Horbgage made for valuie which
BRY thenh sexist on any Lot s Providad, however, that in the svent of

g foreclosure of sny sush Tirmt Hortgage, or if the holider af the
note seoured Ry such firse Hortgage acguires £itls to & Lob in any
in satisfaction of the indebtodnass, than tha

purshagsr at the foraslosure sale or nebs heldar aoguir
in leuw theress shsll, upon asguiving title, becoms sublect to csoh
and 81l of the LSovenants, «onditiong sndg ragtriations containas
harein, but fros from the effaets L any bresch ossurring price

thsrate,

=38 i+ o o B8 3

Qb SR S X

RRNELOR. 52 03 Erah B8 Batiklied tn B : The Daclavant,
{#@ ilong as Daol 3 SWRE & ot in  the Fropasritien), the
Ansosiation, and any Ownsr shall have tha right tao enforcs all
ragtrictions, sonditions, oovenants, ragarvations, lizng snd

whargas noy or herssfiar lmpornad by this Declarsdiow.

Funiiabives Ne risghi:, POWRE ox ramasdy
oY persen is axclusive of any other

Zaxbis

right, powsr s Temady ahall be
2ol and sevsry othaeyr vight, powar mnd
provided in this Leclavation, by lsw or in aaguity.

_ B3 By any peracn on ascoount of sny
subsaguant occssion for any sinilsy, jgenticsi S unrelsated

B FERSB TP g
250881,/0944 E3
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‘or restrictions by i6d
ﬁgﬁaat any other provisiens, which shall remaim in full foros and
affaat,

@} Except as  way obthezwiss s  sbated 4n this
Seclaration, this Declarstion may be apsnded at any Lime and Zras
time to time by an instrment in writing signaed by naeshars of the
humociation anbltled to exerciss & najority of t©he voring povay of
the Asgoodistion. An amsndment shall bacoms & fecbive wpon the
racarding theracf with the 8f2ice of the County resorder of Clark

County, Nevads.

£533 anything woontained herein to the oontzagy
notwithstanding, na matsrizl smensdment mey be @mede to  Lhis
Daclaration witheut the prisr written consent of Eligible Mortgages
Holders whose Mortgages sncumber fifty-one purcant (S1%} or mors
wf ths Lokts. an Bligikle Horxigsys Holder whe recsives a written
raguast to spprove an apsodment, addition, or deletion, who Soos
not waspond In weiting withiwn thizky (20) deys of the rogunst,
shall be deansd to have approved ths smendmeant, s84d4iticon or

ﬂ&:{ﬁt;iﬂm 2

Lay Any vwiolstion of lows,

srdinasncess or requiation of any stats, county o othay Lozl
suthority baving jurisdiction over the Preopartiss is horsby
daclaraed to he 8 violation of ¢his Desiavabion and subiset to any
or all of the anforsspent proceduras set forth in this Declarstion.

5, T8 5 L)

RE[VLSB o284 B84 LNy i ]
netics or other dooumasnt ralsting 2o o mgiired by this
Decisration may bs deliversd elthsr psysonally or by maill. IF by
meil, notice shall be deemsd Lo have heed given cwanty four (24
honers sfter 8 copy of ths seme has baen deposited in the Bnited
States mall, postags prepaid, sddressed to an Owner ab the addosss

of any Lot opr o any other addyess lsst furnished by an Owney Lo
The Assucistion.

L ae kvt Ko R & . 2R ' pdaney BiEfooad By negeptance oFf
& deed, lsase or docuxent of cony nes, or aaguiring any ownsrship
intarast in any of thae resl propsIty inoliudaed within this
Declaration, sach perecs binds zueh person and such parsonts hedirs,
parzansl reprasantztives, sooosssoers, transfarsaes and sssigne to
all of the provigions, restrictiens, covenants, conditiens, rulaes
and rwwla&?am now or hereafter impossd by ¢his Declarstien and

RLLSBEI- 15T
BRIEES 4534 2

Invalidation of any ons of thess
gRant oy a3 oourt order shall not
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apy smandnent bherstoe. In addivisn, sach such parson by 0 Qe dng
nerany acEnowledges that this peolairstisn sats forth & goenoTal
sehame far the ibprovement and development of the real propeety
covered heraby snd avidences such pavaon’s inmtmnt that sil the
esbeiations, - conditions, . covenants,  mules and ragulations

X
N

_—
\\\j\\?ﬁ\\&

X
X

monba ined in this Declarstion, &s amendad, Shall run with the Tand -

and Be binding on all subseguent and fudurs OWIKrs, lossS&as,
srantass, Purdhasecs, sgsilgnaes and Lransieraas wf properey subl}eck
s bhis Deplianvsblon. Purthernors, eagh sSuoh persen  fwully
gndsrstands and acknowledgos that thigs Daclisrstien shall b=
mutusily bhanalficial, peobibitcdve and enforoesibla by the waprldous

subssgueant and Inturs wnars.

3 . S8
{&} The headdngs and oaptions whilch have haan wsad

shreougnest this Declaration bhave baer insarted for convendlanomes ol

e farance only and 4o not constitote words Do be construad in
internreting this Declarstion.

(e} Words of any geidar wmed in this Declsratlon sbhall
e oaetroad tz include sny othar gandsy and words {n whe singalsy
sumser azail includs tha plusel, and wiga vearss, unizss the contaxt
requixes sthaxwlise.

. fa} Words suck as Yhereln®, sheract®, “heraby®, 317+
shereundss®, when ugsd in this Neciaration mhall refar teo this
paciaration as a whsls unless 8 gpacsific provisicon of this
pDeclaration 48 evpressly identiflad. ;

e BBS prameriy  Deolarant

.......... lon L2.07. Sazszaiion Lo SRSLCLEReAS rraRner
way pransfer Lo the ANSo lacion adgditisnal Mmsmoistion Properly and
e heseolation shall nooespt eivie sl tha obligation o paintain
and mapair the sabs.

- sishdan

Fantinl 385 R Eiont.Dbiorasy FS In the swvean®t any
person or enbity shall commanoa ivigation to saferve any of the
sovanants, oconditiopns o rastrictions harsin cootalned, the
prevallicg pgo.to in sach Likigution shall ks sntitied te costs of
Fadt mud sueh attorneyst fses as Whe court may sdivdyge raasonabls

ang  opsr.

% oaasd

Bastion . LE.08. DB RE 8 ShEER e e Declarant is
sndartaking the wark of asnstrocd remidantial dvellings araed
ipeidentsl improvenants upon the properties. Tha compiebion of
that wok, sod the sale, rentald and cthsr dispossl of the dwallings
is sssenbial e the agtabl ishwent and welfare of ths Deavslopmsnd
as = resigentisl ocesunily. T order that zald work may be
conpleted sl the LOTE sstabliished as a8 Eully secupied residentisal
copmunity as rapldly as poasibls, pothing in this pecizrstion sHall
e understzsg o soenstrued tos

e PGB 157
DT 16141 23

N

=
T
e

=
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{2} PFravant Demlarant . its contrashorg O .-mentimmtmrﬁ
frepm Soing on the LokEs whatever is ressonably nacassaty ovf

sdvigsklie in oennection with the complstion of sald work, oF

oA

{5} pravant Declsrant o itm :T&Qreéaﬁﬁaﬁivaé T from

arpoting, constructing and maintaining on any Lot such styvobturas
am may be roagoenabls snd nocssgary Lor the condunt of its businuss
af completcing zaid vork and aerarlinhing the Lots as & reasidentiad
sommanity and dispesing oL +ha meme by sals, lzmass OF wiharwlss,
o

{o)] FPravant Doslarant from conducting onp any Ior tha
businsss oFf complsting ssid woark and af szbtablishing a8 plan of

disposing of the Ilobts by salse, lLeasEs oF otharwiss, or

{4y Pravant Daolarsnd e mainbaining such sign ox
gigne, flags, poles, Banners, parking, sdvartissnents and othey
Fmemititios attendant o sales, Leasing sangd othey marketing
ek ivities on any of the Lots or the xasociabion Properby as Way
we nscessary for the sale, Tmnge or dispoaition bhevaod.

e rights of Deoclarant provided for herein shall berminate
ahims @8ll of tha Lots subjedt o shim Declaration ars sald to vatalil
purchasarg oF savan (7] yRars Irom e dAnte of clong ol GICTOW £
me  First Lot seld Lo B8 ratail purshsger gubdsct to this
neclsration, whichever shall Thrst ousur.

% Ry

LA BRI Rl . sry-r s R S 3
................. % REFBLra 2 B0 long ns thers is oinun B meshership,
e Eollowing actions wiil racpaize the prior approval of the U. S.
peparboent of Vetaruns Aaffairs:e

&

SRR e

(g}  hnnexatlion oF dopnnaxstion of additional proaparhy
s mocesdancs with dykials 1L

(B} ANy ERrgsr oOF oonselidstion of the Mmamimﬂimn?
{m)  Asy specdal sapessmank; O
{43y  pny smendpent pa the Deglaration (& draft of any

apandsent shall bs submitiad o the U.5. Depariment of Veteransz
AfFxnirs for its appraval priex & recordatblion.d

HEFERET- 15T -
GRAERDT 78143 &

CHASE-HAWKINSD08Y

AA_1297



R R 3 o A \\‘::\\\\':\\‘;\-_-. R 3

R
R
=

R
\
R
\\?\\‘\\\

R

S 11 18 v Ui 9 &6 2

N ¥ITHEas WEBREOP, tha undarsigned, bajing the Dasciarant and
laegal ownar of oll of the real propariy conprising the Developmant,

has exaouibasd this Declawvabion sy of Havambar b y 2883,
FESBLE © LIMITED BPARTHERSHIF,
8 Newvads lizmited partharship
By: Pauific Properties znd
Ravalspment Corporation,
2 Hovada oorporabion,
ganaral parthss
BTRATE OF HEVADAR B
2 2
SHURTY QF CLARE '}
on this Gday of by, 1991, parsonsily sppeared before, me,
angtary publis, Those (o Lo o & o ;

{peraanally lknown)] [(proven) o e T Pa Che person whose Dsems 18
spbacribed € tha sbovse Iinstrosent whioe acsknovwliedgsd that he
exscibtad the Instrumant,

- eeare e WA SRR K I ENWOR (MY -ﬁummwi

NOTARY PUBLIG

L BTATE OF NEVADA
Sourty 5F Sk }

WL YHNE TUIAY

S deeRen Lxpees Haremive 15, T §

_ KL PEBET-1TT g
SBIBB T af

- CHASE-HAWKINSOR80
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EXEIBIT B .
B h £, Vistars st pakhbie Sapnyran

That portion af the Noxth Smig {His/23 of Seaotion 24,
Ciaek Counioy, MNavads,

Tewmahin 22 JOUER, Range 8§31 Bast, M.D.¥.,
RIS Pervlounlariy demeribed s Vistare at Fekble Canveon asm shows
: By Branf resordas Fung 14, I%8%,. =as Inateimnent Bo. BLI44 in
; HBook a8, Fage 24 af Platm, in thus SLxlcial Records wE the County
Razorder, cfark Comty, Nevada,

I, HMiradsa st Babbls Canyon

R a a

_ That perbion o The Horth MHailse {BlA2} of Ssctiom 24,
Townghip as South, Rangs &1 Basl, M.0.8,, clare SRInEY, Newvads,
b1 T pwﬁiau&arﬁ.y Sescribed as Hirada a3t Pabble LRrryan s shown by
Bap theres? recodded Mmy 23, 1891, asm Instrumsnt No., G0sss in soak
4%, Pagn g% of Rlates, in Ehe offisiad Regords of btha County
Rssirder, clavi County, Nevaids,

RS A s ey

BL /8843137
SRBRPTION

CHABE-HAWKINGD0Y1
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EXRIRIT B

~

The Nerth Hall (X 3/3) of the Nortiwast Gnartar (N 174 of pek st
sautheast guarter (8B 1./43 ©f the Norchoash gaastey (HE 154y =f

Baueion 24, Townehip 22 fouth, Range 81 Eant, County of Clary,
miste of NHevads.

PRl T3 3

rwe Sowth Half (8 1723 of ths southsest Quarbat (oE 3741 =% ke
rRorchaagt uarber (NE 174} of he Northesst (KB 1743 ol Sarkion 28,
Poynanip 22 goulkh, Ranges &L Bral, H.5.8. & ' '

=

whe Morth #slf (B 1/23 af the gouthuest Quarber (5W 1443 of the
Werthaasnt Quarter (B L83 of Ths Northesst RQuarbar (HE 1743 af

gactieot 2%, Megenalip 232 mecibys, Rangs 8L ragk, H.D.B. & ., SL8TK
County, Nevads.

SRR b B EES:

The Rorkh walE (W 1423 of e yortheast QUaxrser {HE 174} oE he
gruthwast SUAT LAY caw 1/4) of ehe Hortheast guarter (¥E 1/4) wf

gootion &, mpeswwnohip &2 Seuth, Raogs 6L wast, M.D.8. & ®., Clark
Couniy, Hevads.

ne East Half (& 1723 of tbhe Horen Half (B 1421 of rha Nootheasd
uarter (NS 1543 of rivm Southesst fIusrhar {8E 174} wf tha gorthenst

cramwker {(HE L/4) gf Saction g, Township 32 meutl, Aangs Bl east,
Mamwga & E‘Es . '

BRORPTING the imbprast in thé Noreh Thizty (30y fsat nnd the East
s ipty (30} Fast and that coritaln spandrsl aren Louabad ab Lhye
Sevuthwast {896} carner of Paths Rosd and AgaLR AVETUG, ag Courveyad

e ClaXi Dounty Foyr woid PREPOIRE By Doasd racordad July %%, LBTE

inn Bagk 1083 of arficial Records, cliark Goundy. Savads Ragords as
poocunant M¥a. 1084033 -

e Wast Hsil (W 1S2} of thae Rorth Hald (W 3732} af Live Horthasst
uartar (KB 3,74y oE Eue geatheast auarter {(8E 1443 of the Borthenst

ML %SO IBT -
GRORPEABRS T _ B~1
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%uamar giéz 174} of Section 24, Township 22 gouth, Range S1 East,
HHGB'U ’& =

TECEFTING the interest (0 e Herth Trizty (30} Zaat and the wast. -
puirty {30} Paat of st certain spandrasl Irasd iocabtad in Bhs
southoast {(SE) Qornay of Marhuttan Road and goabe Avenus, 83
gonveysd to Clark county for road DUTRpOSas by Desd racorded Jly
%1, 3878 Im Book 1088 of geeicisl Reoards as pocument Na. 108403%.,

ALIEL L ARt

rhe Soukh BHalf {8 17% of the Seuthwest Guerier (8W 1743 =f the
Horehanst Guaxrker (KB 1741 of ths sorchsast uartsy (HE 1743 of
Saotion 24, Township 232 South, RBange 81 Bast, H.U0.8. & M.

e

She Soubh Half (S L/2) af the Southusst Quartar (SW 1/4) of the
Novkhwsat Ouartsr (W 372y of ths Hortheeet (usrter (KE 1743 of
Raction 24, Townahlp 23 gouth, Rangs &1 Fant, M.B.8. & M.

EYCRTTING THEREFROK ail enat portien lyisg within the axbarlior
woundary of MIRADA AT PrEBLE CARNYON, == shown BY map rhmraad on
£iie in Book 4% of Fials, rage &%, in the greice of the County
racnrdsr of Clark County. Hevads.

TROTPTING THEREFROM =il ehat perbieon 1ying within the sxterioey
moandary ©f TISTARA AT PREBRLE caRYoN, oo shown DY Bap charasf oD
£iie i Book 4% of riake, Page B4, i the office ofFf ehe Coaly
pecordar of Clark Coumty, MNawrads.,

LRCBRPTING THEREFROK all thae poriion copvaysd o Clark counky fov
rozd purposss DY omed racbrded ¥Ry 20, 1%81 lu Bosk S1I0530 an
Deoenant No. G081ER, afficinl Hsconds.

PRCEPTING THESEFROM all spnt porbion sonveyed to Clavk rognty for
ropd perposwss DY Bosd recordesd Hay 26, iumy in Pook JI0EI0 8D
tooument Ne. G080, pificial Reords.

Tha South 88l (S 1/2) of tho southeast GRartar (B8R 1741 oX e
Hortheast ouarter (HE 143 af the Nerthwast (uartar (W 174} =%
geution 24, Township 24 gowth, Ronpge &1 East, H.0.8. & K

ELCEPTING THRREFROM 21l that portien iying within e HEERTioT
neundary oFf HIRADA AT PERBLE CANTON, =28 ahown by map theraosf on
#ites im Domk 4% of Riats, Pege 65, in the pefice of the Tounty
necorder of Clazk cannty, Navads.

RLIRBRZ-18F
BESRPISONSY Bl
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wive Soubh Healf (8§ 172} of ths Southvest (uariax {69 1/74) of the
Nerthesst Ouacter (NE 1/74) of the Northwash Ouarter (¥W 174) of
section 24, Township 22 South, Range &1 East, ¥.D:8. & M., tisrk
county, Hevadn Records.

-

Phe North Hslf (R 1723 of the Horthwast guaarter (BW 3/4) of the
Sruthwast ouarber (W 1/4) of the Horithezst guarter (¥NE 174 of
saction 24, Township 22 gegth, Hange 1 Basdt, ¥.D.B. & M., LATR
Sounty, Nevads Ragords.

EXSEPTING THEREFROM all thet portion conveyasd Lo Llark County for
road purposss by Doed recorded May 28, 1831 is Zock BLO520 a3
Documans Ng. 90820, officisl Racords.

e Nortik Salf (K 1723 of the Northeash Junctar {(¥E i/4) of ths
saucheast Opartesr (838 1/4) of the Hoxthwssi guarker (¥W 1723 «f
meotion 24, Townasbhip 22 Soukhk, Hange S Past, M.D.B. & M., CIaxx
county, Ravads Rasords.

EROBETING TERREFROM a1l thet porkion conveyed bte Claxk Counky fov
eend ourposes by Dead recsrded May 20, 18%1 in Book BIOSIT as
nocmsent No. 090820, Officisl Records.

mme Norbh HaLf (¥ 1/2) of the Bouthwest (uaxber (W 1743 of the
BNorthezet Cuartar (NE 174} «f the Korthwests Quartsy [¥W 174 of
Esction 24, Township 23 Soukh, Rangs 51 Pemt, H.D.B. & M.

FRORRTING THEEREFPHOM mll that portisn lying withnin the asyxterior
poundary of MIRADAR AT PEBALE cRERON, as shown by map sherssf on
£ils im Book 4% of Plats, Pegs 63, in the gfrice of the County
Racorder of Clark County, Nevads.

The Motk Halfd (¥ 173) af the Southsast ouarter (88 1738 of s
Northorst Quartar {(NE 174} of ths Nerthwesd guarbsey (W 1/54) ok g
Section 34, Townshlpy 22 Sueth, Rangs &% Zamt, M.D.B. & M.

peewprrry THEREFRG all thak portion Iydng within ths exbarice
moundary of MIRADA AT FEEBLE CREYRN, s shown By =ap tharaonf on
file in Book 49 of Platws, Pags 85, {nn the Office of the County

Recordayr of Clavk County, Hevada.

GLABK QUUNTY, REVADA
J%Mﬁﬁ SHAFT, REGOREER

HEEE- R FR3 -%T SROUESY OF
0 106 § 3Ol e #h.
ok BB
| $L-0B-38 18213 (%5313 23
&
BT 3id iﬁg. BT ggg&ﬁ
R o H8&  BRFTD o SGF
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AP # 177-24-514-043 WAS # NTISES
Pebibie Campon HOA

MOTICE OF FORECLOSURE BALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! HNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFURE
THE SALE DATE, YOU COULD LOSE YOUR HOME, EVEN [F THE
AMOUNT I8 TN DISPUTE. YOU MUST ACT BEFORE THE SALR
DATE IF YOU HAVE ANY QUESTIONS, PLEASE CALL NEVADA
ABSOCIATION SERVICES, INC. AT (782) 80:4-8888, I YOU NEED
ASSISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMAN'S OFFICE, NEVADA REAL ESTATE DIVISION,
AT 1-871-8254-9907 IMMEDIATELY.

L vOU ARE TN DEFAULT UNDER A DECINGUENT ASSESSMBNT LIEN, July 3§, 2013, UNLESE YO
T AEE ACTION TO PROTECT YOUR PROVERTY, T MAY BE SOLD AT A FUBLIC SALR IF YO
N A EYPLANATION OF THE MATURE OF THE PROCEEINGE sQATHET YU, YOU SHOULD
CORITACT A LAWYER,

NOTICE 16 HERERY CIVEN THAT on H10 3 ot 1008 am &t the front satrance i G Nevads
Assooistion Servives, Tne. 5224 Wt Degers Tan Rued, Les Vepas, Novnds, under the powsr af sale pursmnl &
the tnrrms of Siose cortaln covenants conditinus s restrictions reersied on Movember §, 1991 as instroesnt
snber 01967 Baok 911108 of officlal rovords of Clark County, Novada Aszaciaton Bervices, Tne., 3¢ duly
appointed spens under that cextaln Dalimguent Assesarment Lien, remmirded o0 Sugnet 3, 2017 pa documen
usher D007072 Book 201 H1E83 of the oificidl resuds of said sounky, with salt 2t public auedon 4o the highest
bidder, for Ipwil suanay of the Unitnd Cegtes, ol gl title, and intvest x the fullowing Rocmanly known
property kaows #4: 3363 Morstng Bpeings Do, Hendegsan, NV BHITS. Said propenty w kgally deserived 3
SEASONS 4T PERSLE CANYON, PLAT BOOK 53, PAGE 45, LOT 30, BLOCK 18, officd recends of

£hark Comty, Nevads.
The swaexs) of 521 progesty s of tha dete of the mrreling of smd Hen {s pucported s be: Robert M Fawhing,
Chatstine V Hawkting

The undersigned sgent disciobs any Hsbitity for inecsrechress of the strent addires and odher cummm
designations, if 2oy, shown hersin, Thesse woilh be vasde withous ssvenant oF WETARRY, sxpressed or imrkind
regarding, but not Headied o, tide gy posauston, or sneulEInoes &F ohBgations to setishy any secuved ar
e ons, The totel smatint of the unpedd balgace efte obligntivg recurad by the property & be sald
ssiet resunmable sstmated pusls, supansts and SEVERSaE Bl e fme of the inita] publisston af the Noties of
Sads fo $3.540.65, Paymwnt rst be in sosh oy 8 cushier’s checle dewwn o @ stets o vativan] bank, chuok deawe
an o stste o fxdersl avingr sed foan ssscocintion, sEviags sssocisdon oo Revings bk ind sithosized w s
Yusiness in the State of Novads, The Notics of Defaudt and Rlction tv Bell deseribed propenty wis
recnrded s DR0M01S & instrmant purber D00 1346 Book 20020920 iy e officis! reoords of Clagk Cousty,

Wevada Aszoriotion Services, Ing. bs 5 deht collector. Mavda Assosiation Sexvices, Tae. is attemping

- caliert 5 debr Amy informatien ebiained will be wed for Hheat putpose.

Fehsary 1, 2013 . Nevads Associntion Servicss, Ine.
§324 V. Desers Yon Rewd, Sulls A
Yo Vegss, 1V BOIAG (702} A04-BRES, (836) 627-93
When Reoosded Madl Ta WY ‘ - g%.
Wevada Szsocdatinn Services, Tae . T, X
Agent for Agscohition and ewployen of

5774 W, Dssart Ia Road, Sute 4 ) Doess Hlollander, Ags
Las Vepas, NV 53145 Nevads Assoniaton Swvices, Tne,

e

CHASE-HAWKINSDOIS
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@ Recgipt & 14389%4

Reguestor:

RECORDING COVER PAGE RORTH AMERICAN TITLE COMPAN
Hecorded By: RN8 Pgs; 2

DEBRBIE CONWAY
Must be Ivped or printed clesrly iy Dlack ink anly. CLARK COUNTY RECORDER

APNE DY el G S DT
11 digh Asseasors Parcs! Nurmbsr may be ablamed att
mitofredronk oo clark nv. Usfassmesiproniowns. Asn

TITLE OF DOCUMENT (DO NOT Abbreviate)
NOTICE OF FORECLOSURE SALE

“ﬁiia of the Document on covar page must bs EXACTLY as It appears on the fHirst
page of the document {o be recordsd,

Recording r&queﬁteﬁ 4 TH
MNORTH AMERICAN TITLE COMPANY

Return to:

wame NORTH AMERICAN TITLE COMPANY

Aridress _84‘%85 W. SUNSET ROAD #1141

| CityiStaterzip LAS VEGAS, NV 89113

This page provides additonal information required by NRE 111,312 Sections 1-2
An additional recording fes of $1.00 wH#i apply,

To print this document properly—do not use page scaling.
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APN # 177.24-514-043 HNAS # N71869
Pebbie Canyon HOA

. HOTICE OF FORECLOSURE SALE

St R

W INGEA S
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE
THFE SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE
DATE. IF YOU HAVE ANY QUESTIONS, PLEASE CALL NEVADA
ASBOUCIATION SERVICES, INC, AT (762) 804-8385. [F YOU NEED
ASSISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMAN'S OFFICE, NEVADA REAL ESTATE BIVISION,
AT 1.877-829-9907 IMMEDATELY.

YO ARE IN DEFAULT UNDER & DELINQUENT ASSESSMENT LIEN, July 31, 2012, UNLESS YOU
TAKE ACTION TO PROTECT YOUR PROFPERTY, T MAY BE 30LE AT A PUBLIC BALE. IF YOU
NEFD AN EXPLANATION OF THE NATURE OF THE PROCEEDINGS AGARNST YOU, YOU SHOULD
CONTACT A LAWYER.

NOTICE IS HEREBY GIVEN THAT on 3172013 at 10:00 am st the front entrance b the Neveds
Associstion Services, Ine. $324 West Desert Tnn Rosd, Las Vegas, Neveds, under the power of sale pursuant o
the terms of thote corlain covenants sonditions snd restrictions secorded on November B, 1991 a5 instrument
number 81962 Book $11108 of officis] reconds of Clask County, Nevads Association Services, Ing., ss duly
apnioted agent under that centain Delinguent Assesament Lien, revorded on August 3, 2012 a5 document
surnber 002072 Book 20120803 of the official records of said county, will sell ot public suction o the highest
pidder, for lswil money of the United Staes, all right, tide, and interest in the following commonly known
propesty knows ss: 3363 Moming Springs Drive, Henderson, NV 83074, Said propeny is lagaily described as:
SRAROHNS AT PERBLE CANYON, BLAT BOOK 33, PAGE 45, LOT 56, BLOCK 14, official records of
Clark County, Nevads,

The owner(s) of ssid property a5 of the date of the recording of said Hen is purported to be: Rabert M Hawkins,
Christine ¥ Hawking

The undersigned agent disclaims any lsbility for incorrectness o the sireet address and othey comumn
designations, if sny, shown hevein, The sale will be made withoot covenant or warmnly, expressed or implied
regarding, but not limited to, Gtle or possession, or encumbrances, o shligations o satisfy any secured or
snsecured Hens, The toial amount of the unpsid balance of te obligstion secured by the propesty to be sold
and ressonsbie estimated costs, expenses and advances at the thue of the initial publication of the Notice of
Sabe in $3,142.43. Payment must be in cash or & cashier's check drawn on & siste o national bank, check drewn
on o state or foderal savings and loun association, savings associstion of savings beok and suthorieed o do
business in the State of Mevads, The Notice of Default and Plection to Sell the deseribed property was
recarded on §720/20617 5 instument nurnber 0001446 Book 20120928 in the officisl records of Clark County,

Nevads Association Servicss, Ine. i 8 debt collector. Nevada Association Services, Inc. is attempting fo
eofieet & delt. Asy information obisined will be used for that purpose.

February |, 2813 Mevads Associstion Services, Inc.
6224 W, Desert Inn Road, Suite A
s Vegss, NV 89148 (702) B04-885

When Recorded Mail To: ‘I EAVATER TR D B N WL YY) Ko O [\
Mevads Associstion Services, Ing. Dottt B R E T Lt o
6234 W, Desert Tnn Road, Suite & yv: Blisse Hollander, Agent for Associntion and emyployes of
Lag Yegas, WY 89146 evads Associstion Services, Ing.
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JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593 CLERK OF THE COURT
E-mail: jackie@kgelegal.com

DI1ANA CLINE EBRON, ESQ.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com

KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com

KM GILBERT EBRON

7625 Dean Martin Drive, Suite 110

Las Vegas, NV 89139

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool I, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL Case No. A-13-692304-C
ASSOCIATION, a national association,

Plaintiff, Dept. No. XXIV

V8. SFR INVESTMENTS POOL 1, LLC’S

SFR INVESTMENTS POOL 1, LLC, a OPPOSITION TO JPMORGAN CHASE
Nevada limited liability company; DOES 1 BANK, NATIONAL ASSOCIATION’S

through 10; and ROE BUSINESS ENTITIES | MOTION FOR SUMMARY JUDGMENT
1 through 10, inclusive,

Defendants.
SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter-Claimant,
VS.

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
1 through 10 inclusive,

Counter-Defendant/Cross-Defendants

SFR Investments Pool 1, LLC (“SFR”) hereby files its opposition to JPMORGAN CHASE
BANK, N.A.’S (“the Bank”)! Motion for Summary Judgment (“Bank’s Motion”). This Opposition

! Herein “the Bank™ is used to describe JPMorgan Chase Bank, N.A., any predecessors in interest, and any
other agents or servicers acting on their behalf.
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1s based on the papers and pleadings on file herein, the following memorandum of points and
authorities.

MEMORANDUM OF POINTS AND AUTHORITIES

1. STATEMENT OF DISPUTED FACTS

SFR fully incorporates herein its Statement of Undisputed Facts from its Motion for
Summary Judgment. Additionally, SFR disputes the following of the Bank’s Statement of Facts:

Disputed Fact #1: “Freddie Mac purchased the Loan and thereby obtained a property

interest in the Deed of Trust on or about September 27, 2006.” (Bank’s Mot., 4:16-17.)

The Bank’s so-called “evidence” of ownership does not satisfy their burden under NRCP
56(c). For example, the Declaration of Dean Meyer raises questions as to when, or even whether
Freddie, “purchased” the loan. According to Dean, Freddie “acquired ownership of a mortgage
loan secured by real property ... on or about September 27, 2006.” See Bank’s Mot.,