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SAO 
Abran E. Vigil 
Nevada Bar No. 7548 
Sylvia O. Semper 
Nevada Bar No. 12863 
Holly Ann Priest 
Nevada Bar No. 13226 
BALLARD SPAHR LLP 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
Telephone:  (702) 471-7000 
Facsimile:  (702) 471-7070 
E-Mail:  vigila@ballardspahr.com 
E-Mail:  priesth@ballardspahr.com 
E-Mail:  sempers@ballardspahr.com 

Attorneys for Plaintiff and Counter-
Defendant/Cross Defendant JP Morgan 
Chase Bank N.A.

DISTRICT COURT

CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association, 

  Plaintiff, 

 vs. 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company 

  Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. A-13-692304-C   

DEPT NO. XXIV 

SFR INVESTMENTS POOL 1, LLC a 
Nevada limited liability company, 

Counter-Claimant, 

 vs. 

JPMORGAN CHASE BANK NATIONAL 
ASSOCIATION, a national association; 
ROBERT M. HAWKINS, an individual; 
CHRISTINE V. HAWKINS, an individual; 
DOES 1-10 and ROE BUSINESS 
ENTITIES 1 through 10, inclusive, 

 Counter-Defendant/Cross-
 Defendants. 

)
)
)
)
)
)
)
)
)
)
) 
)
)
)
)
)
)
)

Case Number: A-13-692304-C

Electronically Filed
1/23/2018 8:35 PM
Steven D. Grierson
CLERK OF THE COURTCLERK OF THE COURT
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MOTION TO EXTEND DISCOVERY DEADLINES AND TO RE-SET  
TRIAL DATE (SECOND REQUEST) 

 Pursuant to EDCR 2.25 and 2.35, plaintiff JPMorgan Chase Bank, N.A. 

(“Chase”) hereby moves to extend discovery deadlines and re-set trial date pursuant 

to the December 12, 2017 and January 9, 2018 status checks before the Honorable 

Jim Crockett.  

 
 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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NOTICE OF MOTION 

Please take notice that the undersigned will bring MOTION TO EXTEND 

DISCOVERY  DEADLINES AND RE-SET TRIAL DATE (SECOND REQUEST) on 

for hearing before the above-entitled Court on the 13th day of February at 9:00 a.m. 

 
Dated:  January 23, 2018 
 
BALLARD SPAHR LLP 
 
 
 
By: /s/ Abran E. Vigil   

Abran E. Vigil 
Nevada Bar No. 7548 
Sylvia O. Semper 
Nevada Bar No. 12863 
Holly Ann Priest 
Nevada Bar No. 13226 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
 
Attorneys for Plaintiff and Counter-
Defendant/Cross Defendant JP Morgan 
Chase Bank N.A. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 Chase seeks a further extension of discovery in this matter to permit Chase 

to disclose additional documents.  This case arises from a foreclosure sale under 

NRS Chapter 116.  Chase claims that a deed of trust recorded against the subject 

property survived the sale.  Defendant SFR Investments Pool 1, LLC (“SFR”) claims 

the deed of trust was extinguished.  Chase argues, among other things, that it was 

servicing the loan secured by the deed of trust on behalf of the Federal Home Loan 

Mortgage Corporation (“Freddie Mac”), which owned the loan.  Chase further 

argues that 12 U.S.C. § 4617(j)(3) preempts Nevada law to the extent that Nevada 

law would permit the sale to extinguish the deed of trust. 

On June 22, 2017, the Nevada Supreme Court issued an opinion in the 

Nationstar Mortg., LLC v. SFR Invs. Pool 1, LLC, No. 69400, 133 Nev. Adv. Op. 34 

(2017).  Nationstar held that the servicer of a loan owned by Fannie Mae or Freddie 

Mac has standing to argue that 12 U.S.C. § 4617(j)(3) bars a foreclosure sale under 

NRS Chapter 116 from extinguishing a deed of trust securing the loan.  Because 

this Court granted summary judgment before the Nationstar was issued, this Court 

did not consider and address the relevant facts of this case as clarified in the 

Nationstar decision. Chase’s request to extend discovery is not a result of excusable 

neglect. Rather, there are compelling circumstances for Chase’s request because the 

parties completed discovery and briefed dispositive motions before the Nevada 

Supreme Court issued its opinion in Nationstar. Accordingly, there may be 

additional documents that will assist the court in addressing the issues on remand.1  

Proposed Amendment of Scheduling Order 

Chase hereby requests an extension of the current plan and schedule as 

follows: 
                                            

1 Chase reserves the right to withdraw this Motion in the event it can reach 
an agreement with opposing counsel or otherwise determines the motion is no longer 
necessary.   
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1. Statement of Discovery Completed 

On June 29, 2015, the Court filed a Scheduling Order, which set the following 

deadlines: 

(a) Close of discovery: May 2, 2016  

(b) Motions to amend pleadings or add parties: February 2, 2016 

(c) Initial expert disclosures: February 2, 2016 

(d) Rebuttal expert disclosures: March 3, 2016 

(e) Filing of dispositive motions: June 1, 2016 

The parties have provided initial disclosures of documents and witnesses 

pursuant to N.R.C.P. 16.1. The parties have served discovery and responded to 

discovery.   Chase designated and served its initial expert disclosure on February 2, 

2016 and SFR designated its rebuttal expert on March 3, 2016. The deposition of 

Chase’s expert occurred on March 9, 2016. Chase also conducted the depositions of 

third parties Nevada Association Services, Inc. and Pebble Canyon Homeowners 

Association. The deposition of Chase occurred on April 21, 2016. The deposition of 

SFR occurred on June 24, 2016. 

2. Discovery that Remains to be Completed 

(a) Supplement to N.R.C.P. 16.1 disclosures 

3. The Reasons Why Remaining Discovery Was Not Completed 

This matter was recently remanded from the Nevada Supreme Court to allow 

for this Court to determine whether 12 U.S.C. § 4617(j)(3) preempts Nevada law, 

whether Freddie Mac owned the loan at the time of the sale, or whether Chase was 

servicing the loan at the time of the sale.  The issues to be addressed may be further 

clarified by additional discovery.  

4. Proposed Discovery Schedule 

Chase proposes an extension of 45-days from the date of the February 13, 

2018 hearing on the instant Motion and proposes as follows: 

A. Close of discovery: Friday, March 30, 2018  
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B. Deadline to file dispositive motions: Monday, April 30, 2018. 

5.  Trial 

Consistent with the deadlines requested above, Chase requests that a bench 

trial be set for a five-week trial stack to begin no early than the June 25, 2018 trial 

stack.   
 

 Dated:  January 23, 2018 
 
BALLARD SPAHR LLP 
 
 
 
By: /s/ Abran E. Vigil 

Abran E. Vigil 
Nevada Bar No. 7548 
Sylvia O. Semper 
Nevada Bar No. 12863 
Holly Ann Priest 
Nevada Bar No. 13226 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
 
Attorneys for Plaintiff and Counter-
Defendant/Cross Defendant JP 
Morgan Chase Bank N.A.
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CERTIFICATE OF SERVICE 

Pursuant to N.R.C.P. 5, I hereby certify that on January 23, 2018, an 

electronic copy of the foregoing MOTION TO EXTEND DISCOVERY DEADLINES 

AND TO RE-SET TRIAL DATE (SECOND REQUEST) was filed and served on the 

following via the Court’s electronic service system: 
 
Diana Cline Ebron 
Jacqueline A. Gilbert 
Karen L. Hanks 
KIM GILBERT EBRON 
7625 Dean Martin Drive 
Suite 110 
Las Vegas, NV 89139 
 
Attorneys for SFR Investments Pool, LLC
 
 
 
 
 
 

/s/ Ellen Phillipson     
An employee of BALLARD SPAHR LLP 
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OPPM
DIANA S. EBRON, ESQ.
Nevada Bar No. 10580
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593 
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ.
Nevada Bar No. 9578  
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association, 

Plaintiff, 
vs.

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company,   

Defendants.

Case No. A-13-692304-C 

Dept. No. XXIV 

SFR INVESTMENTS POOL 1, LLC’S 
OPPOSITION TO PLAINTIFF’S MOTION 
TO EXTEND 

Hearing Date: February 13, 2018 
Hearing Time: 9:00 a.m.

AND ALL RELATED CLAIMS.

SFR Investments Pool 1, LLC (“SFR”) hereby files its Opposition to JPMORGAN CHASE 

BANK, NATIONAL ASSOCIATION’s (“the Bank”) Motion to Extend Discovery Deadlines and 

to Re-Set Trial Date.  This Opposition is based on the papers and pleadings on file herein, the 

following memorandum of points and authorities, the Declaration of Jacqueline A. Gilbert, Esq., 

and any oral argument this Court may entertain.   

…

…

…

…

Case Number: A-13-692304-C

Electronically Filed
1/30/2018 7:35 PM
Steven D. Grierson
CLERK OF THE COURTCLERK OF THE COURT

AA_1356



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 2 - 
 

 
K

IM
 G

IL
B

E
R

T
 E

B
R

O
N

 
76

25
 D

E
A

N
 M

A
R

T
IN

 D
R

IV
E

, S
U

IT
E

 1
10

 
L

A
S

 V
E

G
A

S
, N

E
V

A
D

A
 8

91
39

 
(7

02
) 

48
5-

33
00

 F
A

X
 (

70
2)

 4
85

-3
30

1 
DECLARATION OF JACQUELINE A. GILBERT 

I, Jacqueline A. Gilbert, hereby declare as follows: 

1. I am over the age of 18, a resident of Clark County, Nevada, and am an attorney 

admitted to practice in all courts in the State of Nevada. 

2. I am a named member of Kim Gilbert Ebron, and represent defendant/counter-

claimant/cross-claimant SFR Investments Pool 1, LLC (“SFR”) in the above-captioned action. I 

also represented SFR in Plaintiff JPMorgan Chase Bank, N.A.’s (“Chase”) appeal following this 

Court’s Order Granting SFR’s Motion for Summary Judgment, entered on October 26, 2016. 

3. I make this Declaration in support of SFR’s Opposition to Chase’s motion to reopen 

discovery. I have personal knowledge of the facts set forth herein and for those made on 

information and belief I have no reason to doubt the veracity of the statement. 

4. Discovery closed in this case on May 6, 2016.  

5. In the parties’ motions for summary judgment, Chase raised 12 U.S.C. § 4617(j)(3) 

as a defense, asserting that the loan in question and its resulting deed of trust were “owned” by 

Fannie Mae. It also asserted that it, as the servicer of the loan, was entitled raise § 4617(j)(3).  In 

support of its position, Chase attached a number of documents to its Motion that it claimed showed 

Fannie’s ownership and Chase’s position as servicer.  

6. SFR disputed not only standing to raise §4617(j)(3), but whether Fannie owned or 

had ever owned the loan or had an interest in the deed of trust, and Chase’s position as servicer for 

Fannie. In support of its position, SFR attached a number of documents it believes calls into 

question the credibility of the evidence presented by Chase. Additionally, SFR objected to a 

number of Chase’s documents based on Chase’s failure to produce the documents during the 

discovery period.  

7. This Court granted SFR’s motion for summary judgment, in part on Chase’s lack 

of standing to raise 12 U.S.C. § 4617(j)(3) as a defense. Therefore, this Court made no findings on 

Fannie’s ownership. 

8. It also adjudicated the remaining claims in SFR’s favor, because it found (a) SFR a 

bona fide purchaser; (b) Chase failed to meet its burden to show fraud, unfairness or oppression 

AA_1357



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 3 - 
 

 
K

IM
 G

IL
B

E
R

T
 E

B
R

O
N

 
76

25
 D

E
A

N
 M

A
R

T
IN

 D
R

IV
E

, S
U

IT
E

 1
10

 
L

A
S

 V
E

G
A

S
, N

E
V

A
D

A
 8

91
39

 
(7

02
) 

48
5-

33
00

 F
A

X
 (

70
2)

 4
85

-3
30

1 

and low price alone is insufficient to set aside a sale; (c) the sale was properly conducted and with 

the lack of evidence of fraud, unfairness or oppression there was no need to weigh equities in this 

case; (d) that there need not be six or nine months of delinquency before an association can begin 

the foreclosure process; and (e) Chase’s unjust enrichment claim was barred by the voluntary 

payment doctrine.    

9. The Nevada Supreme Court’s opinion in Nationstar Mortgage, LLC v. SFR 

Investments Pool 1, LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754 (2017), held that a servicer of a 

loan owned by Fannie or Freddie Mac had standing to raise § 4617(j)(3) as a defense.  However, 

in order to do so, it would have to prove ownership by the GSE and a contractual relationship with 

the GSE. Id. at 758. 

10. Chase appealed.  

11. Following the Nationstar decision, Chase’s appellate counsel, Matthew Lamb, 

contacted me regarding seeking certification from this Court to vacate its prior orders in this case 

(referred to as Morning Springs/Hawkins) and in DC Case No. A-13-692202-C (referred to as 

Begonia/Bell) and get remand from the Nevada Supreme Court to save resources. See email chain 

regarding remand, at p. 11-12. A true and correct copy of this email chain is attached hereto as 

Exhibit A.   

12. In response, I set forth very clearly that SFR would be willing to come before this 

Court to have the order amended on the § 4617(j)(3) issue but not the other issues and that we 

would do so filing motions for summary judgment without reopening discovery: 

I am willing to agree to go before the DC to have the order amended on the HERA 
issue but not to reopen discovery or any other of the DC finding and conclusions 
as to the sales. So the DC would grant partial summary judgment on the other 
issues leaving on the issue of HERA/ownership/contract per the Nationstar case 
and we both file motions for summary judgment without reopening discovery. 
Would that be acceptable? 

 

See Exhibit A at p. 10 (emphasis added). In addition to Mr. Lamb and myself, a number 

of other attorneys at both firms were copied on the exchanges.  

13. Mr. Lamb agreed, so long as the other issues were preserved for appeal. Id. at p. 9-

10. I agreed. Id. at p. 9.  
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14. Following this exchange, the parties moved in this Court for certification and 

following this Court’s grant, the parties moved for remand in the Nevada Supreme Court.  

15. Upon remand, this Court set a hearing regarding further proceedings on remand.  

16. Neither Mr. Lamb nor I attended the December 12, 2017 hearing. In fact, both firms 

sent counsel that had not been copied on the prior emails: Mr. Shiroff for Chase and Mr. Clayton 

for SFR. 

17. Upon information and belief, at the December 12, 2017 hearing, Chase asked to 

reopen discovery to provide additional documents to support its claims as to Fannie ownership and 

Chase’s contractual relationship. SFR opposed reopening discovery but represented that if the 

Court were so inclined, SFR would need to depose Fannie or whomever else was necessary based 

on the newly, late disclosed documents. 

18. SFR did not request the hearing be transcribed so no transcript is available.  The 

minutes simply state that there was a colloquy following discovery after Mr. Shiroff advised they 

would be filing a motion and requested sixty days for discovery. Nothing in the minutes suggests 

SFR agreed to stipulate, but that the Court ordered a stipulation be filed, or that the Court would 

be inclined to grant a motion to reopen.  

19. Upon information and belief, the Court’s decision to reopen was based on the 

Court’s wanting a “complete record.”  

20. Following the December 12, 2017 hearing, Karen Hanks, another attorney in our 

office who was copied on the original email chain, contacted counsel for Chase regarding Chase’s 

request to reopen discovery and providing the same email chain I have attached as Exhibit A. I 

was copied on this email and all emails subsequent regarding this issue. The email from Ms. Hanks 

suggested simply stipulating to a dispositive motion deadline, as was agreed upon by the parties. 

See email chain, beginning December 13, 2017, at p. 4, a true and correct copy of which is attached 

hereto as Exhibit B.   

21. Chase’s counsel responded that they only wanted to reopen to “supplement our 

2016 disclosures.” Counsel seemed to think that it could do these disclosures without depositions 

and accused SFR of objecting as an “evidentiary tactic rather than having the case heard on the 
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merits.” See Ex. B at p. 2. Counsel did not address the agreement between SFR and Chase in 

seeking remand.  

22. Ms. Hanks responded that SFR would not stipulate to reopen, and that SFR would 

be reserving its rights to depose Fannie and Freddie (based on the case), and any other witnesses 

deemed necessary regarding the issues raised in the Nationstar case.  

23. I am fully cognizant that this Court may determine on its own accord what, if any, 

need there is to reopen discovery and is not bound by the parties’ agreement.  

24. Notwithstanding the above, I would not have agreed to seek remand without the 

agreement from opposing counsel and would have allowed the appeal to take its course. I believed 

I could rely on Counsel’s agreement, made in writing.  

25. SFR’s position is that a complete record is determined by the evidence provided by 

the parties during discovery and that at the time of the original motions for summary judgment 

Chase would have had to prove the same things it seeks to prove now: ownership by Fannie and 

Chase’s relationship to Fannie. There is no new evidentiary standard introduced by the Nationstar 

case. Additionally, any evidence that Chase may provide, if FHFA and Fannie were relying on it 

to represent their interests, should have been provided to Chase and been within its possession, 

custody and control. To the extent those entities failed to provide the information, they should not 

be rewarded for withholding evidence from their agent.  

26. At the January 8, 2018 hearing I appeared on behalf of SFR and Sylvia Semper 

appeared on behalf of Chase. At the hearing, Ms. Semper represented to this Court that it would 

stipulate not to reopen discovery in the above-captioned case.  

27. After the hearing on January 8, 2018, I had multiple conversations with Ms. Semper 

but we could not agree on a resolution. In fact, I was presented with a stipulation not to reopen 

discovery in the Begonia/Bell case but Ms. Semper would not include any language stating that 

Chase would not supplement or try to disclose further documents.  

28. I also contacted Abran Vigil, a partner at the firm representing Chase, to discuss 

this further. We were unable to reach an agreement. My understanding of the conversation is that 

Chase’s position is that documents disclosed after the close of discovery are merely supplements 
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to disclosures and are not violating the discovery deadline, and that a party may disclose anything 

prior to trial, despite a discovery order. Obviously, my position differs. 

29. If this Court is not inclined to deny Chase’s motion and allow the case to proceed 

on the evidence proffered during discovery, then I believe SFR will need unfettered discovery on 

the following issues in addition to whatever documents Chase opts to disclose: ownership by 

Fannie, transfer to a trust by Fannie, consent to foreclosure, Chase’s agency relationship. 

30. Such discovery would include, but is not limited to depositions of Fannie and any 

other person or entity that Chase deems necessary to prove its case with Chase being required to 

produce such witnesses in Las Vegas without SFR needing to subpoena the entities, without 

extended discovery fights and without a limitation on the time of depositions other than that set by 

the rules.  Discovery could also include additional written discovery. 

I hereby declare under penalty of perjury and the laws of the State of Nevada that the 

foregoing is true and accurate.   

DATED this 30th day of January, 2018. 

 

      /s/Jacqueline A. Gilbert 
       Jacqueline A. Gilbert, Esq. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. STANDARD OF REVIEW 

The Nevada Rules of Civil Procedure “shall be construed and administered to secure the 

just, speedy, and inexpensive determination of every action.” NRCP 1 (emphasis added).  Allowing 

the Bank to reopen discovery at this late date to make a disclosure it had every opportunity to 

make—and was required to make—during the original discovery period is prejudicial.  Further it 

would encourage the Bank to continue to cause delay and added expense in similar cases.  

The Bank moves to extend discovery pursuant to EDCR 2.35, which states that request to 

extend a discovery deadline less than 20 days prior to the deadline “shall not be granted unless the 

moving party, attorney or other person demonstrates the failure to act was the result of excusable 

neglect.” But the Bank does not explain in its motion how its failure to timely move to extend the 

discovery deadline constitutes excusable neglect in this case. 

 “Excusable neglect” has been defined as follows: 
 
A failure—which the law will excuse—to take some proper step at the proper 
time (esp. in neglecting to answer a lawsuit) not because of the party's own 
carelessness, inattention, or willful disregard of the court's process, but 
because of some unexpected or unavoidable hindrance or accident or because of 
reliance on the care and vigilance of the party's counsel or on a promise made by 
the adverse party. 

Clark v. Coast Hotels & Casinos, Inc., No. 62603, 2014 WL 3784262, at *3–4 (Nev. July 30, 

2014)(unpublished) (citing Black's Law Dictionary 1133 (9th ed.2009).)(emphasis added). 

Nationstar’s sole explanation appears to be that the Nevada Supreme Court’s decision in 

Nationstar Mortgage, LLC v. SFR Investments Pool 1, LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754 

(2017) somehow created a new evidentiary requirement.  As discussed further below, the 

Nationstar case did not establish a new evidentiary requirement, nor does it constitute excusable 

neglect, even if that were the standard for granting the Bank’s motion. The Bank actually admits 

that its request is not a result of excusable neglect. See Bank’s Mot. at 4:18. Instead, the standard 

is found under NRCP 16(b), which would apply even if the motion were timely under EDCR 2.35, 

which it is not. Pursuant to NRCP 16(b),  

the judge, or a discovery commissioner shall . . . enter a scheduling order that limits 
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1 
the time: (1) To join other parties and to amend the pleadings; (2) To file and hear 
motions; and (3) To complete discovery. 

. . . 
A schedule shall not be modified except by leave of the judge or a discovery 
commissioner upon a showing of good cause. 

(emphasis added). 

  In Nutton v. Sunset Station, Inc., 131 Nev. Adv. Op. 34, 357 P.3d 966, 972 (Nev. App. 

2015), the Court of Appeals of Nevada noted there is a non-exclusive four-factor test to determine 

whether good cause exists: “(1) the explanation for the untimely conduct; (2) the importance of 

the requested untimely action; (3) the potential prejudice in allowing the untimely conduct; and 

(4) the availability of a continuance to cure such prejudice.” citing S&W Enters., LLC v. SouthTrust 

Bank of Ala, N.A., 315 F.3d 533, 536 (5th Cir. 2003).  However, because the factors are non-

exclusive, “ultimately, if the moving party was not diligent in at least attempting to comply 

with the deadline, ‘the inquiry should end.’” Id. (emphasis added), citing Johnson v. Mammoth 

Recreations, Inc., 975 F.2d 604, 609, (9th Cir. 1992) and Perfect Pearl Co. v. Majestic Pearl & 

Stone, Inc., 889 F.Supp.2d 453, 457 (S.D.N.Y. 2012) (“A party fails to show good cause when the 

proposed amendment rests on information that the party knew, or should have known, in advance 

of the deadline.”). Additionally, “carelessness is not compatible with a finding of diligence and 

offers no reason for a grant of relief.” Id. (emphasis added). 

II. THE NATIONSTAR CASE SIMPLY CONFIRMED THE PRIOR EVIDENTIARY BURDEN 

The Nevada Supreme Court’s opinion in Nationstar Mortgage, LLC v. SFR Investments 

Pool 1, LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754 (2017), held that a servicer of a loan owned by 

Fannie or Freddie Mac had standing to raise § 4617(j)(3) as a defense.  However, in order to 

support its defense, it would have to prove ownership by the GSE and a contractual relationship 

with the GSE. Id. at 758.  The Nationstar decision did not create a new evidentiary burden as to 

the applicability of the defense, as suggested by the Bank.  Instead, it held that a servicer can raise 

§ 4617(j)(3) as a defense, upon the appropriate showing of a contractual relationship with the GSE, 

and that the defense is only applicable if the servicer provides sufficient evidence of GSE 

ownership. Previously, the Bank asserted it had standing to assert the purportedly applicable 

defense under § 4617(j)(3). This is the exact same evidentiary burden the Bank faced prior to 
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Nationstar. In fact, the Bank has failed to articulate what changed in its evidentiary burden. 

Furthermore, any evidence it would seek to disclose to support a defense under § 4617(j)(3) would 

be in the custody and control of the Bank during the prior discovery period. Therefore, even if the 

analysis went further, the Bank has no valid excuse for withholding the information previously, 

nor the necessity to produce it now. As such, the Bank should be held to the evidence previously 

produced, which the Bank deemed sufficient to support its defense, and its request should be 

denied. 

III. THE BANK FAILED TO MEET ITS BURDEN 

To the extent the analysis goes further, which it should not, the Bank failed to provide any 

evidence of good cause. In support of its motion, the Bank provides no explanation, nor 

justification for failing to produce sufficient evidence to support its alleged defense the first time 

around.  As the Nationstar case did not establish a new evidentiary burden-it merely allows use of 

a defense based on the prior evidentiary burden. As discussed above, any documents regarding the 

Bank’s contractual relationship with any GSE, and any documentation regarding GSE ownership 

that the Bank deemed sufficient to support the Bank’s purported defense prior to Nationstar were 

in the custody and control of the Bank. Failure to produce them previously was due to a lack of 

diligence or a tactical decision that such documents were unnecesary, not a change in evidentiary 

burden.  The Bank was not diligent, so the inquiry should end.  

Even if the Court looks beyond the Bank’s failure to be diligent, which it should not, the 

Bank does not meet any of the factors for good cause.  First, the Bank has failed to provide any 

credible explanation for its need to reopen discovery.  Second, the Bank has not explained the 

importance of any additional discovery that is necessary. Third, allowing the Bank to supplement 

their disclosures after discovery has closed and summary judgment briefing on the one issue this 

is complete and previously decided, prejudices SFR. Although this case is back on remand, it does 

not change the fact that this Court can decide the issues based on the briefing that was before it 

prior to the appeal and the Nationstar decision. As this Court noted, it did not make a decision on 

Fannie ownership. That does not mean it could not have, simply that, at the time, it was 

unnecessary. It was the Bank’s burden to produce sufficient evidence to establish its defense under 
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§ 4617(j)(3)—they do not get a second bite at the apple without good cause. Fourth, a continuance 

would not cure the prejudice caused by granting the Bank’s request to reopen discovery to provide 

supplemental disclosure—it just benefits the Bank for its prior purported failure. The Bank has 

not, and cannot meet any of the factors required to show good cause.  The Bank’s motion should 

be denied in its entirety. 

IV. THE BANK ACTED IN BAD FAITH 

In addition to its failure to show good cause, the Bank’s bad faith is apparent as laid out 

within the Gilbert Declaration. The timeline of events in this matter is demonstrative, wherein the 

Bank and SFR come to an agreement as to remand, SFR complies with its end of the deal, and the 

Bank simply backs out. The Bank failed to honor its agreement regarding the stipulated remand of 

this matter from the Nevada Supreme Court, and now it seeks to validate its bad acts, and complete 

disregard for the order governing discovery deadlines, through the instant motion. If it truly 

believed that disclosing the documents was not the same as extending discovery, it would have 

done so and SFR would have been filing a motion to exclude. But the Bank, despite its 

representation that “supplementing” is not the same as reopening discovery, filed the instant 

motion and sought this Court’s blessing.  

As the Nevada Court of Appeals explained, “[d]isregard of the [scheduling] order would 

undermine the court's ability to control its docket, disrupt the agreed-upon course of the litigation, 

and reward the indolent and the cavalier.” Nutton v. Sunset Station, Inc., 131 Nev. Adv. Op. 34, 

357 P.3d 966, 971 (Nev. App. 2015) (citing Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 

610 (9th Cir.1992).) In this case, as outlined within, the Bank has already produced the evidence 

it deemed sufficient to support its defense under § 4617(j)(3). As no new evidentiary burden was 

created as a result of the Nationstar case, the Bank can only be requesting an extension to correct 

its initial failure. However, granting the Bank’s instant motion would “reward the indolent and 

cavalier.”  The Bank’s motion should be denied. 

/// 

/// 

/// 
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V. CONCLUSION 

For the reasons stated above, this Court should enter an order denying the Bank’s motion. 

DATED this 30th day of January, 2018. 
 
KIM GILBERT EBRON 
 
 
/s/Jacqueline A. Gilbert____   
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorneys for SFR Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 30th day of January, 2018, pursuant to NRCP 5(b), I 

served via the Eighth Judicial District Court electronic filing system the foregoing SFR 

INVESTMENTS POOL 1, LLC’S OPPOSITION TO PLAINTIFF’S MOTION TO 

EXTEND, to the following parties: 
 
 Abran Vigil – vigila@ballardspahr.com 
  
 Holly Priest – priesth@ballardspahr.com 
 
 Las Vegas Docketing – lvdocket@ballardspahr.com 
 
 Lindsay Demaree – demareel@ballardspahr.com 
 
 LV Intake – LVCTIntake@ballardspahr.com 
 
 Matthew Lamb – lambm@ballardspahr.com 
 
 Sylvia O. Semper – sempers@ballardspahr.com 
 
 Russell J. Burke – burker@ballardspahr.com 
 
  
 
 

/s/ Jacqueline A. Gilbert 
An employee of Kim Gilbert Ebron 
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Jackie Gilbert

From: Jackie Gilbert
Sent: Tuesday, September 19, 2017 9:49 AM
To: Lamb, Matthew D
Cc: Vigil, Abran E.; Tasca, Joel; Clegg, Tracy; Diana Ebron; Howard Kim; Karen Hanks; 

morning springs (de715b910+matter1022208796@maildrop.goclio.com); begonia 
court (de715b910+matter1021154456@maildrop.goclio.com); Priest, Holly A.

Subject: Re: NSC HERA Appeals (morning springs/hawkins and begonia/bell)

Thanks, Matt 
 
Sent from Jackie's iPhone 
 
 
On Sep 19, 2017, at 9:45 AM, Lamb, Matthew D <LambM@ballardspahr.com> wrote: 

Thanks, we'll add a line saying that each party will bear its own fees and costs for the appeal and we'll 
file. 
  

From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Tuesday, September 19, 2017 12:15 PM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy (LV); Diana Ebron; Howard Kim; Karen Hanks; 
morning springs (de715b910+matter1022208796@maildrop.goclio.com); begonia court 
(de715b910+matter1021154456@maildrop.goclio.com); Priest, Holly A. (LV) 
Subject: Re: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
Thank you, Matt. I think we need to say each party to bear its own fees and costs in the stops. With that 
addition You may insert my esignature  
 
Sent from Jackie's iPhone  
  
 
On Sep 19, 2017, at 8:33 AM, Lamb, Matthew D <LambM@ballardspahr.com> wrote: 

Here you go. 
  

From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Tuesday, September 19, 2017 11:29 AM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy (LV); Diana Ebron; Howard Kim; 
Karen Hanks; morning springs (de715b910+matter1022208796@maildrop.goclio.com); 
begonia court (de715b910+matter1021154456@maildrop.goclio.com); Priest, Holly A. 
(LV) 
Subject: RE: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
Matt, will you please send me the file stamped copies of the intent to certify filed in the 
district court. I am having a hard time finding them. 
Thanks. 
Jackie 
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Jacqueline A. Gilbert, Esq. 
(702) 485‐3300 ‐ telephone 
(702) 485‐3301‐ facsimile 
  
  
  
  
The information contained in this email is confidential and proprietary information 
intended for the use only of the intended addressee.  If the reader of this email is not 
the intended addressee, you are notified that any dissemination, distribution, or copying 
of this message is prohibited.  If you have received this message in error, please notify 
the sender immediately by telephone at (702) 485‐3300 or by electronic mail 
(jackie@hkimlaw.com) and then delete the  message and all copies and backups.  Thank 
you. 
  
Unless expressly stated otherwise, any U.S. federal tax advice contained in this 
transmittal, is not intended or written to be used, and cannot be used, by any person for 
the purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii) 
promoting, marketing or recommending to another party any transaction or matter 
addressed in this e‐mail or attachment. 
  

From: Lamb, Matthew D [mailto:LambM@ballardspahr.com]  
Sent: Tuesday, September 19, 2017 8:10 AM 
To: Jackie Gilbert <jackie@kgelegal.com> 
Cc: Vigil, Abran E. <VigilA@ballardspahr.com>; Tasca, Joel <TASCA@ballardspahr.com>; 
Clegg, Tracy <CleggT@ballardspahr.com>; Diana Ebron <diana@kgelegal.com>; Howard 
Kim <howard@kgelegal.com>; Karen Hanks <karen@kgelegal.com>; morning springs 
(de715b910+matter1022208796@maildrop.goclio.com) 
<de715b910+matter1022208796@maildrop.goclio.com>; begonia court 
(de715b910+matter1021154456@maildrop.goclio.com) 
<de715b910+matter1021154456@maildrop.goclio.com>; Priest, Holly A. 
<PriestH@ballardspahr.com> 
Subject: RE: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
Jackie— 
  
Now that the district court has signed the certification orders, we drafted the attached 
stipulations to formally remand the two cases back to the district court.  We'll need to 
file them by Thursday since that is the opening brief deadline in # 71337.  Please let us 
know if these are acceptable and if we may insert your e‐signature and file. 
  
Thanks, 
Matt 
  

Matthew D. Lamb 
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From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Friday, September 08, 2017 12:16 PM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy (LV); Diana Ebron; Howard Kim; 
Karen Hanks; morning springs (de715b910+matter1022208796@maildrop.goclio.com); 
begonia court (de715b910+matter1021154456@maildrop.goclio.com); Priest, Holly A. 
(LV) 
Subject: RE: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
I have signed and the two docs are available for pick‐up. 
Jackie 
  

Jacqueline A. Gilbert, Esq. 
(702) 485‐3300 ‐ telephone 
(702) 485‐3301‐ facsimile 
  
  
  
  
The information contained in this email is confidential and proprietary information 
intended for the use only of the intended addressee.  If the reader of this email is not 
the intended addressee, you are notified that any dissemination, distribution, or copying 
of this message is prohibited.  If you have received this message in error, please notify 
the sender immediately by telephone at (702) 485‐3300 or by electronic mail 
(jackie@hkimlaw.com) and then delete the  message and all copies and backups.  Thank 
you. 
  
Unless expressly stated otherwise, any U.S. federal tax advice contained in this 
transmittal, is not intended or written to be used, and cannot be used, by any person for 
the purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii) 
promoting, marketing or recommending to another party any transaction or matter 
addressed in this e‐mail or attachment. 
  

From: Lamb, Matthew D [mailto:LambM@ballardspahr.com]  
Sent: Friday, September 08, 2017 9:12 AM 
To: Jackie Gilbert <jackie@kgelegal.com> 
Cc: Vigil, Abran E. <VigilA@ballardspahr.com>; Tasca, Joel <TASCA@ballardspahr.com>; 
Clegg, Tracy <CleggT@ballardspahr.com>; Diana Ebron <diana@kgelegal.com>; Howard 
Kim <howard@kgelegal.com>; Karen Hanks <karen@kgelegal.com>; morning springs 
(de715b910+matter1022208796@maildrop.goclio.com) 
<de715b910+matter1022208796@maildrop.goclio.com>; begonia court 
(de715b910+matter1021154456@maildrop.goclio.com) 
<de715b910+matter1021154456@maildrop.goclio.com>; Priest, Holly A. 
<PriestH@ballardspahr.com> 
Subject: RE: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
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Here are the revised versions—if this looks good please sign and we will send a runner. 
  

Matthew D. Lamb 
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From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Friday, September 08, 2017 11:41 AM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy (LV); Diana Ebron; Howard Kim; 
Karen Hanks; morning springs (de715b910+matter1022208796@maildrop.goclio.com); 
begonia court (de715b910+matter1021154456@maildrop.goclio.com); Priest, Holly A. 
(LV) 
Subject: RE: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
That works. Thank you, Matt. 
  

Jacqueline A. Gilbert, Esq. 
(702) 485‐3300 ‐ telephone 
(702) 485‐3301‐ facsimile 
  
  
  
  
The information contained in this email is confidential and proprietary information 
intended for the use only of the intended addressee.  If the reader of this email is not 
the intended addressee, you are notified that any dissemination, distribution, or copying 
of this message is prohibited.  If you have received this message in error, please notify 
the sender immediately by telephone at (702) 485‐3300 or by electronic mail 
(jackie@hkimlaw.com) and then delete the  message and all copies and backups.  Thank 
you. 
  
Unless expressly stated otherwise, any U.S. federal tax advice contained in this 
transmittal, is not intended or written to be used, and cannot be used, by any person for 
the purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii) 
promoting, marketing or recommending to another party any transaction or matter 
addressed in this e‐mail or attachment. 
  

From: Lamb, Matthew D [mailto:LambM@ballardspahr.com]  
Sent: Friday, September 08, 2017 8:38 AM 
To: Jackie Gilbert <jackie@kgelegal.com> 
Cc: Vigil, Abran E. <VigilA@ballardspahr.com>; Tasca, Joel <TASCA@ballardspahr.com>; 
Clegg, Tracy <CleggT@ballardspahr.com>; Diana Ebron <diana@kgelegal.com>; Howard 
Kim <howard@kgelegal.com>; Karen Hanks <karen@kgelegal.com>; morning springs 
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(de715b910+matter1022208796@maildrop.goclio.com) 
<de715b910+matter1022208796@maildrop.goclio.com>; begonia court 
(de715b910+matter1021154456@maildrop.goclio.com) 
<de715b910+matter1021154456@maildrop.goclio.com>; Priest, Holly A. 
<PriestH@ballardspahr.com> 
Subject: RE: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
We can agree to phrase issue 2 this way: "Whether, at the time of the HOA foreclosure 
sale, Freddie Mac had a valid and enforceable property interest."  If that works we will 
revise the stipulation.  
  

From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Monday, August 28, 2017 12:20 PM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy (LV); Diana Ebron; Howard Kim; 
Karen Hanks; morning springs (de715b910+matter1022208796@maildrop.goclio.com); 
begonia court (de715b910+matter1021154456@maildrop.goclio.com); Priest, Holly A. 
(LV) 
Subject: RE: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
Hi, Matt, 
Based on the Nationstar case and the recent 9th circuit decision, I think “enforceable 
interest” is appropriate. 
Call me if you would like to discuss. 
Jackie 
  

Jacqueline A. Gilbert, Esq. 
(702) 485‐3300 ‐ telephone 
(702) 485‐3301‐ facsimile 
  
  
  
  
The information contained in this email is confidential and proprietary information 
intended for the use only of the intended addressee.  If the reader of this email is not 
the intended addressee, you are notified that any dissemination, distribution, or copying 
of this message is prohibited.  If you have received this message in error, please notify 
the sender immediately by telephone at (702) 485‐3300 or by electronic mail 
(jackie@hkimlaw.com) and then delete the  message and all copies and backups.  Thank 
you. 
  
Unless expressly stated otherwise, any U.S. federal tax advice contained in this 
transmittal, is not intended or written to be used, and cannot be used, by any person for 
the purpose of (i) avoiding penalties under the U.S. Internal Revenue Code, or (ii) 
promoting, marketing or recommending to another party any transaction or matter 
addressed in this e‐mail or attachment. 
  

From: Lamb, Matthew D [mailto:LambM@ballardspahr.com]  
Sent: Thursday, August 24, 2017 12:57 PM 
To: Jackie Gilbert <jackie@kgelegal.com> 
Cc: Vigil, Abran E. <VigilA@ballardspahr.com>; Tasca, Joel <TASCA@ballardspahr.com>; 
Clegg, Tracy <CleggT@ballardspahr.com>; Diana Ebron <diana@kgelegal.com>; Howard 
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Kim <howard@kgelegal.com>; Karen Hanks <karen@kgelegal.com>; morning springs 
(de715b910+matter1022208796@maildrop.goclio.com) 
<de715b910+matter1022208796@maildrop.goclio.com>; begonia court 
(de715b910+matter1021154456@maildrop.goclio.com) 
<de715b910+matter1021154456@maildrop.goclio.com>; Priest, Holly A. 
<PriestH@ballardspahr.com> 
Subject: RE: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
Jackie— 
  
Were you okay with the latest drafts of the district court stipulations? 
  
Thanks, 
  

Matthew D. Lamb 
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From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Friday, August 18, 2017 5:52 PM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy (LV); Diana Ebron; Howard Kim; 
Karen Hanks; morning springs (de715b910+matter1022208796@maildrop.goclio.com); 
begonia court (de715b910+matter1021154456@maildrop.goclio.com); Priest, Holly A. 
(LV) 
Subject: Re: NSC HERA Appeals (morning springs/hawkins and begonia/bell) 
  
I am out til Tues‐ will get back to you when I return  
 
Sent from Jackie's iPhone  
  
 
On Aug 18, 2017, at 2:34 PM, Lamb, Matthew D <LambM@ballardspahr.com> wrote: 

Thanks—it's the second extension for each, so we'll file unopposed 
motions next week.  Just let us know about the stipulation requesting 
certification/reconsideration whenever you have a chance. 
  

Matthew D. Lamb 
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202.661.7617 DIRECT 
202.661.2299 FAX 

  
  

 

lambm@ballardspahr.com 
VCARD 

<image003.jpg>  
www.ballardspahr.com 

  

From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Friday, August 18, 2017 5:23 PM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy (LV); Diana 
Ebron; Howard Kim; Karen Hanks; morning springs 
(de715b910+matter1022208796@maildrop.goclio.com); begonia court 
(de715b910+matter1021154456@maildrop.goclio.com); Priest, Holly A. 
(LV) 
Subject: Re: NSC HERA Appeals (morning springs/hawkins and 
begonia/bell) 
  
Is this first extensions. Then yes on stips ‐ if second‐ then unopposed 
man ok 
 
Sent from Jackie's iPhone  
  
 
On Aug 18, 2017, at 2:03 PM, Lamb, Matthew D 
<LambM@ballardspahr.com> wrote: 

Jackie— 
  
While we figure this out, are you okay with extending 
next week's briefing deadlines by 30 days?  The opening 
brief deadline in Hawkins would go from August 22 to 
September 21, and the reply brief deadline in Bell 
would go from August 23 to September 22.  I think that 
will be enough time to get the district court stipulations 
approved and then file stipulations to remand with the 
NSC. 
  
Thanks, 
Matt 
  

From: Lamb, Matthew D (DC)  
Sent: Thursday, August 17, 2017 10:32 AM 
To: 'Jackie Gilbert' 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy 
(LV); Diana Ebron; Howard Kim; Karen Hanks; morning 
springs 
(de715b910+matter1022208796@maildrop.goclio.com); 
begonia court 
(de715b910+matter1021154456@maildrop.goclio.com); 
Priest, Holly A. (LV) 
Subject: RE: NSC HERA Appeals (morning 
springs/hawkins and begonia/bell) 
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Jackie— 
  
Attached please find new versions of the stipulations 
that accept your changes and make further 
changes.  We are fine with describing the three issues 
on remand in more detail as long as the description is 
consistent with Nationstar.  The attached version is 
based on page 8 of the Nationstar opinion.  Please let us 
know if these changes work. 
  
Thanks, 
Matt 
  

From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Tuesday, August 15, 2017 5:05 PM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy 
(LV); Diana Ebron; Howard Kim; Karen Hanks; morning 
springs 
(de715b910+matter1022208796@maildrop.goclio.com); 
begonia court 
(de715b910+matter1021154456@maildrop.goclio.com) 
Subject: RE: NSC HERA Appeals (morning 
springs/hawkins and begonia/bell) 
  
Hi, Matt, 
Please see my edits to the proposed SAO’s.  
If you are okay with my changes, I will accept them and 
sign.  
If you would like to discuss, please feel free to contact 
me. 
Jackie 
  

Jacqueline A. Gilbert, Esq. 
(702) 485‐3300 ‐ telephone 
(702) 485‐3301‐ facsimile 
  
  
  
  
The information contained in this email is confidential 
and proprietary information intended for the use only 
of the intended addressee.  If the reader of this email is 
not the intended addressee, you are notified that any 
dissemination, distribution, or copying of this message 
is prohibited.  If you have received this message in 
error, please notify the sender immediately by 
telephone at (702) 485‐3300 or by electronic mail 
(jackie@hkimlaw.com) and then delete the  message 
and all copies and backups.  Thank you. 
  
Unless expressly stated otherwise, any U.S. federal tax 
advice contained in this transmittal, is not intended or 
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written to be used, and cannot be used, by any person 
for the purpose of (i) avoiding penalties under the U.S. 
Internal Revenue Code, or (ii) promoting, marketing or 
recommending to another party any transaction or 
matter addressed in this e‐mail or attachment. 
  

From: Lamb, Matthew D 
[mailto:LambM@ballardspahr.com]  
Sent: Monday, August 14, 2017 8:32 AM 
To: Jackie Gilbert <jackie@kgelegal.com> 
Cc: Vigil, Abran E. <VigilA@ballardspahr.com>; Tasca, 
Joel <TASCA@ballardspahr.com>; Clegg, Tracy 
<CleggT@ballardspahr.com>; Diana Ebron 
<diana@kgelegal.com>; Howard Kim 
<howard@kgelegal.com>; Karen Hanks 
<karen@kgelegal.com>; morning springs 
(de715b910+matter1022208796@maildrop.goclio.com) 
<de715b910+matter1022208796@maildrop.goclio.com
>; begonia court 
(de715b910+matter1021154456@maildrop.goclio.com) 
<de715b910+matter1021154456@maildrop.goclio.com
> 
Subject: RE: NSC HERA Appeals (morning 
springs/hawkins and begonia/bell) 
  
Jackie— 
  
Here are the two stipulations.  If these look okay, we 
can send a runner to pick up the signed copies. 
  
Thanks, 
Matt 
  

From: Jackie Gilbert [mailto:jackie@kgelegal.com]  
Sent: Friday, August 04, 2017 3:51 PM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel (LV); Clegg, Tracy 
(LV); Diana Ebron; Howard Kim; Karen Hanks; morning 
springs 
(de715b910+matter1022208796@maildrop.goclio.com); 
begonia court 
(de715b910+matter1021154456@maildrop.goclio.com) 
Subject: Re: NSC HERA Appeals (morning 
springs/hawkins and begonia/bell) 
  
Yes‐ they would be preserved. Thanks Matt 
 
Sent from Jackie's iPhone  
  
 
On Aug 4, 2017, at 2:25 PM, Lamb, Matthew D 
<LambM@ballardspahr.com> wrote: 
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We are fine with that, as long as the 
other issues that were previously 
litigated in the district court (like the 
validity of the sale under Shadow 
Wood) are preserved for any future 
appeal.  We will put together 
stipulations for the two cases. 
  

Matthew D. Lamb 
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From: Jackie Gilbert 
[mailto:jackie@kgelegal.com]  
Sent: Thursday, August 03, 2017 4:52 
PM 
To: Lamb, Matthew D (DC) 
Cc: Vigil, Abran E. (LV); Tasca, Joel 
(LV); Clegg, Tracy (LV); Diana Ebron; 
Howard Kim; Karen Hanks; morning 
springs 
(de715b910+matter1022208796@maild
rop.goclio.com); begonia court 
(de715b910+matter1021154456@maild
rop.goclio.com) 
Subject: RE: NSC HERA Appeals 
(morning springs/hawkins and 
begonia/bell) 
  
Matt, 
I am willing to agree to go before the 
DC to have the order amended on the 
HERA issue but not to reopen discovery 
or any other of the DC findings and 
conclusions as to the sales. So the DC 
would grant partial summary judgment 
on the other issues leaving only the 
issue of HERA/ownership/contract per 
the Nationstar case and we both file 
motions for summary judgment without 
reopening discovery.  
Would that be acceptable? 
Jackie 
  

Jacqueline A. Gilbert, Esq. 
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(702) 485‐3300 ‐ telephone 
(702) 485‐3301‐ facsimile 
  
  
  
  
The information contained in this email 
is confidential and proprietary 
information intended for the use only 
of the intended addressee.  If the 
reader of this email is not the intended 
addressee, you are notified that any 
dissemination, distribution, or copying 
of this message is prohibited.  If you 
have received this message in error, 
please notify the sender immediately by 
telephone at (702) 485‐3300 or by 
electronic mail (jackie@hkimlaw.com) 
and then delete the  message and all 
copies and backups.  Thank you. 
  
Unless expressly stated otherwise, any 
U.S. federal tax advice contained in this 
transmittal, is not intended or written 
to be used, and cannot be used, by any 
person for the purpose of (i) avoiding 
penalties under the U.S. Internal 
Revenue Code, or (ii) promoting, 
marketing or recommending to another 
party any transaction or matter 
addressed in this e‐mail or attachment. 
  

From: Lamb, Matthew D 
[mailto:LambM@ballardspahr.com]  
Sent: Wednesday, August 02, 2017 3:14 
PM 
To: Jackie Gilbert 
<jackie@kgelegal.com> 
Cc: Vigil, Abran E. 
<VigilA@ballardspahr.com>; Tasca, Joel 
<TASCA@ballardspahr.com>; Clegg, 
Tracy <CleggT@ballardspahr.com> 
Subject: NSC HERA Appeals 
  
Jackie— 
  
We have two appeals pending in the 
Nevada Supreme Court where the 
district court held that servicers lack 
standing to raise HERA as a defense: 
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JPMorgan Chase v. SFR, No. 71337 
(Hawkins/3263 Morning Springs Drive) 
JPMorgan Chase v. SFR, No. 71822 
(Bell/2824 Begonia Court) 
  
In both cases the district court did not 
address whether HERA preempts NRS 
116.3116 or whether Freddie Mac owns 
the loan.  Since the district court 
rejected the HERA argument based 
solely on standing, I am guessing the 
Supreme Court will vacate the summary 
judgments in these two cases pursuant 
to Nationstar Mortgage and remand 
them for proceedings on the 
preemption and ownership issues.  Or 
at least that is what the Supreme Court 
did with the judgment in Nationstar 
Mortgage. 
  
Would you be open to vacating the 
summary judgments in these two cases 
and remanding so the district court can 
decide the preemption and ownership 
issues?  If so we can draft a stipulation 
asking the district court to certify its 
intent to vacate the judgment and to 
decide the other two issues. 
  
Thanks, 
Matt 
  

Matthew D. Lamb 
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<(2017-09-18 Filed) Stipulation Requesting Reconsideration and Certification 
DMWEST_17043404(1).PDF> 

<(2017-09-18 Filed) Stipulation Requesting Reconsideration and Certification 
DMWEST_17043394(1).PDF> 
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Jackie Gilbert

From: Karen Hanks
Sent: Monday, January 08, 2018 2:11 PM
To: Semper, Sylvia O.
Cc: Jackie Gilbert; Diana Ebron; Zachary Clayton; Tasca, Joel; Bowman, Charlene
Subject: RE: Begonia/Morning Springs - Bell/Hawkins 

Sylvia,  
 
We will not be able to agree. As indicated in the email and the Stipulation that was filed with the Supreme Court, our 
agreement to allow you guys to dismiss your appeal was conditioned on there being no additional discovery in these 
matters. You agreed to this condition.  
 
Jackie will be attending the status check tomorrow to put this issue before the Court.  
 
As a point of clarification to your email below, if after tomorrow, the Court still allows discovery, we fully intend to 
depose Freddie Mac and Fannie Mae as well as any other witnesses we deem necessary for the FHFA issue, which may 
include FHFA.  
 

Karen L. Hanks, Esq.  
Kim Gilbert Ebron 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: 702‐485‐3300 
Facsimile: 702‐485‐3301 
 

From: Semper, Sylvia O. [mailto:SemperS@ballardspahr.com]  
Sent: Friday, January 05, 2018 9:28 AM 
To: Karen Hanks <karen@kgelegal.com> 
Cc: Jackie Gilbert <jackie@kgelegal.com>; Diana Ebron <diana@kgelegal.com>; Zachary Clayton 
<zachary@kgelegal.com>; Tasca, Joel <TASCA@ballardspahr.com>; Bowman, Charlene <BowmanC@ballardspahr.com> 
Subject: RE: Begonia/Morning Springs ‐ Bell/Hawkins  
 
Hello Karen, 
 
Following up on these two matters as the status checks are scheduled for next Tuesday. I would like to submit the SAOs 
today.  
 
Thanks, 
Sylvia  
 
Sylvia O. Semper 

 

  

 
 

  

One Summerlin, 1980 Festival Plaza Drive, Suite 900  
Las Vegas, NV 89135-2958 
702.868.7528 DIRECT 
702.471.7070 FAX 
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sempers@ballardspahr.com 
VCARD 

 

www.ballardspahr.com 

 

 

From: Semper, Sylvia O. (LV)  
Sent: Wednesday, January 03, 2018 4:01 PM 
To: Karen Hanks 
Cc: Jackie Gilbert; Diana Ebron; Zachary Clayton; Tasca, Joel (LV); Bowman, Charlene (LV) 
Subject: RE: Begonia/Morning Springs - Bell/Hawkins  
 
Hi Karen, 
 
As I mentioned when we spoke, we are seeking to re‐open discovery in the Morning Springs/Hawkins matter for the 
limited purpose of supplementing our 2016 disclosures. We are in agreement that the parties will not take depositions. 
It appears that you are simply objecting to re‐opening discovery as an evidentiary tactic rather than having the case 
heard on the merits. Furthermore, SFR's counsel agreed to re‐open discovery at the last hearing and in the interest of 
having a complete record, Judge Crockett ordered the parties to submit a proposed stipulation and order. Accordingly, 
please find attached the proposed stipulation and order.  
 
In addition, I am also attaching the proposed stipulation and order for the Begonia/Bell matter. 
 
Thanks, 
Sylvia 
 
 
Sylvia O. Semper 
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From: Semper, Sylvia O. (LV)  
Sent: Tuesday, December 19, 2017 9:51 PM 
To: Karen Hanks 
Cc: Jackie Gilbert; Diana Ebron; Zachary Clayton; Priest, Holly A. (LV); Vigil, Abran E. (LV); Lamb, Matthew D (DC); 
de715b910+matter1021154456@maildrop.clio.com; de715b910+matter1022208796@maildrop.clio.com 
Subject: Re: Begonia/Morning Springs - Bell/Hawkins  
 
Great, thanks. My direct line is 702‐868‐7528.  

Sent from my iPhone 
 
On Dec 19, 2017, at 9:40 PM, Karen Hanks <karen@kgelegal.com> wrote: 
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I’ll try to call tmw as I don’t start until 1 p.m.  
  
Sent from Mail for Windows 10 
  

From: Semper, Sylvia O. <SemperS@ballardspahr.com> 
Sent: Tuesday, December 19, 2017 11:40:13 AM 
To: Karen Hanks 
Cc: Jackie Gilbert; Diana Ebron; Zachary Clayton; Priest, Holly A.; Vigil, Abran E.; Lamb, Matthew D; 
de715b910+matter1021154456@maildrop.clio.com; 
de715b910+matter1022208796@maildrop.clio.com 
Subject: RE: Begonia/Morning Springs ‐ Bell/Hawkins  
  
Hello Karen, 
  
I understand you are in trial this week. Please give me a call at your earliest convenience to discuss these 
two matters. 
  
Thanks! 
Sylvia 
  

Sylvia O. Semper 
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From: Karen Hanks [mailto:karen@kgelegal.com]  
Sent: Wednesday, December 13, 2017 3:08 PM 
To: Semper, Sylvia O. (LV) 
Cc: Jackie Gilbert; Diana Ebron; Zachary Clayton; Priest, Holly A. (LV); Vigil, Abran E. (LV); Lamb, 
Matthew D (DC); de715b910+matter1021154456@maildrop.clio.com; 
de715b910+matter1022208796@maildrop.clio.com 
Subject: Begonia/Morning Springs - Bell/Hawkins  
  
Sylvia,  
  
I understand a status check on these matters took place yesterday, and the issue of re‐opening 
discovery was addressed. The problem is we specifically conditioned our agreement to the remand on 
the fact that discovery would NOT be re‐opened and that instead, dispositive motions would be re‐filed 
on the FHFA issue only. Matt Lamb agreed and then we proceeded to put together the stipulation to 
reflect this. The email string detailing this agreement is attached. I have also cc’d Matt, Holly and Ab 
who were part of that original discussion.  
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Obviously, both of our offices dropped the ball a bit and failed to properly educate you and Zach on this 
history. But fortunately, we can easily rectify this. I don’t really think we need to address the issue with 
the Court because we have to submit an SAO anyway. So I think the best course of action is simply 
drafting the SAOs so as to only set a dispositive motion deadline for each case.  
  
  

Karen L. Hanks, Esq.  
Kim Gilbert Ebron 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: 702‐485‐3300 
Facsimile: 702‐485‐3301 
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Jackie Gilbert

From: Karen Hanks
Sent: Wednesday, December 13, 2017 3:08 PM
To: Semper, Sylvia O.
Cc: Jackie Gilbert; Diana Ebron; Zachary Clayton; Priest, Holly A.; Vigil, Abran E.; Lamb, 

Matthew D; de715b910+matter1021154456@maildrop.clio.com; de715b910
+matter1022208796@maildrop.clio.com

Subject: Begonia/Morning Springs - Bell/Hawkins 
Attachments: Email re certification.pdf

Sylvia,  
 
I understand a status check on these matters took place yesterday, and the issue of re‐opening discovery was addressed. 
The problem is we specifically conditioned our agreement to the remand on the fact that discovery would NOT be re‐
opened and that instead, dispositive motions would be re‐filed on the FHFA issue only. Matt Lamb agreed and then we 
proceeded to put together the stipulation to reflect this. The email string detailing this agreement is attached. I have 
also cc’d Matt, Holly and Ab who were part of that original discussion.  
 
Obviously, both of our offices dropped the ball a bit and failed to properly educate you and Zach on this history. But 
fortunately, we can easily rectify this. I don’t really think we need to address the issue with the Court because we have 
to submit an SAO anyway. So I think the best course of action is simply drafting the SAOs so as to only set a dispositive 
motion deadline for each case.  
 
 

Karen L. Hanks, Esq.  
Kim Gilbert Ebron 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: 702‐485‐3300 
Facsimile: 702‐485‐3301 
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Joel T. Tasca
Nevada Bar No. 14124
Sylvia O. Semper
Nevada Bar No. 12863
BALLARD SPAHR LLP
1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135
Telephone:  (702) 471-7000
Facsimile:  (702) 471-7070
E-Mail:  tasca@ballardspahr.com
E-Mail:  sempers@ballardspahr.com

Attorneys for Plaintiff and Counter-
Defendant/Cross Defendant JPMorgan 
Chase Bank N.A.

DISTRICT COURT

CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association,

Plaintiff,

vs.

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. A-13-692304-C  

DEPT NO. XXIV

SFR INVESTMENTS POOL 1, LLC a 
Nevada limited liability company,

Counter-Claimant,

vs.

JPMORGAN CHASE BANK NATIONAL 
ASSOCIATION, a national association; 
ROBERT M. HAWKINS, an individual; 
CHRISTINE V. HAWKINS, an individual; 
DOES 1-10 and ROE BUSINESS 
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross-
Defendants.

)
)
)
)
)
)
)
)
)
)
) 
)
)
)
)
)
)
)

DMWEST #17328316 v1 121035

Case Number: A-13-692304-C

Electronically Filed
2/1/2018 12:17 PM
Steven D. Grierson
CLERK OF THE COURTCLERK OF THE COURT
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NOTICE OF WITHDRAWAL OF MOTION TO EXTEND DISCOVERY DEADLINES 

AND TO RE-SET TRIAL DATE 
 

On January 23 2018, Plaintiff JPMorgan Chase Bank, N.A. (“Chase”), by and 

through its counsel of record, Ballard Spahr LLP, filed a Motion to Extend Discovery 

Deadlines and Re-Set Trial Date (“Motion”). By way of this Notice, the Court, 

Defendant and Counter-Defendants are notified that the Motion is withdrawn and 

the hearing set for February 13, 2018 can be vacated.  

Respectfully submitted this February 1, 2018 
 

BALLARD SPAHR LLP 
 
 
 
By: /s/ Joel E. Tasca    

Joel E. Tasca 
Nevada Bar No. 7548 
Sylvia O. Semper  
Nevada Bar No. 12863 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
 
Attorneys for Plaintiff and 
Counter-Defendant/Cross 
Defendant JPMorgan Chase 
Bank N.A. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 1st day of February, 2018, and pursuant to 

N.R.C.P. 5(b), a true and correct copy of the foregoing NOTICE OF WITHDRAWAL 

OF MOTION TO EXTEND DISCOVERY DEADLINES AND TO RE-SET TRIAL 

DATE was served on the parties in the manner set forth below: 

[XX]    Via the Court's electronic service system upon all counsel set up to receive 

notice via electronic service in this matter.  
 
KIM GILBERT EBRON 
Howard C. Kim  
Diana S. Ebron 
Karen Hanks 
7625 Dean Martin Dr., Suite 110 
Las Vegas, Nevada 89014 

 
Attorneys for Plaintiff SFR 
Investments Pool 1, LLC 

 

 
 [  ]  HAND DELIVERY 
 
[  ] E-MAIL TRANSMISSION 
 
[  ] U.S. MAIL, POSTAGE PREPAID and/or 
 
 
 

/s/    C. Bowman     
An employee of BALLARD SPAHR LLP 
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MSJD 
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578  
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 

 
EIGHTH JUDICIAL DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association, 
 

Plaintiff, 
vs. 
 
SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; DOES 1 
through 10; and ROE BUSINESS ENTITIES 
1 through 10, inclusive,   

 
Defendants. 

 Case No. A-13-692304-C 
 
Dept. No. XXIV 

 
SFR INVESTMENTS POOL 1, LLC’S 
MOTION FOR SUMMARY JUDGMENT 
 

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 
 

Counter-Claimant, 
vs. 
 
JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, a national association; 
ROBERT M. HAWKINS, an individual; 
CHRISTINE V. HAWKINS, an individual; 
DOES 1 10 and ROE BUSINESS ENTITIES 
1 through 10 inclusive, 
 
             Counter-Defendant/Cross-Defendants 

  

SFR Investments Pool 1, LLC (“SFR”) hereby files its Motion for Summary Judgment 

against JP MORGAN CHASE BANK, NATIONAL ASSOCIATION (the “Bank”) pursuant to 

NRCP 56(c).  This Motion is based on the papers and pleadings on file herein, the following 

memorandum of points and authorities, the Declaration of Jacqueline A. Gilbert, Esq. (“Gilbert 

Case Number: A-13-692304-C

ELECTRONICALLY SERVED
3/28/2018 9:42 AM
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Decl.”), attached hereto as Exhibit A, and such evidence and oral argument as may be presented 

at the time of hearing on this matter.   

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on ______ day of _______________, 2018, in 

Department XXIV of the above-entitled Court, at the hour of ________a.m./p.m., or as soon 

thereafter as counsel may be heard, the undersigned will bring SFR’s Motion for Summary  

Judgment before this Court for hearing. 

DATED this 27th day of March, 2018. 
KIM GILBERT EBRON 
 
/s/Jacqueline A. Gilbert____________            
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
7625 Dean Martin Drive, Suite 110 
Las Vegas, NV 89139  
Attorneys for SFR Investments Pool 1, LLC 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Summary Judgment can be granted in SFR’s favor for the following reasons: (1); the 

Bank’s claims under 12 U.S.C. § 4617(j)(3) is barred by statute of limitations; (2) the Bank has 

failed to prove that FHFA/Freddie has an ownership interest; and (3) the Bank has failed to 

establish that it is a servicer for the FHFA/Freddie.  As such, summary judgment can be granted 

in favor of SFR.   

This is a quiet title action arising from Pebble Canyon Homeowners Association (the 

“Association”) foreclosure sale of residential property at 3263 Morning Springs Drive, 

Henderson, Nevada 89074; Parcel No. 177-24-514-043 (the “Property”).  Specifically, on 

March 1, 2013, the Association held a public auction of the Property (“Foreclosure Sale”) based 

on unpaid monthly assessments.  Despite receiving the notice of default and notice of sale, the 

Bank did nothing to protect its interest in the Property.   

Based on the underlying sale, the Bank’s first deed of trust was extinguished by the 

Association’s non-judicial foreclosure sale. See SFR Investments Pool I, LLC v. U.S. Bank, 

AA_1393
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N.A., 130 Nev. ___, ___, 334 P.3d 408, 419 (2014). 

 SFR previously filed a Motion for Summary Judgment on or about July 7, 2016.  The 

Bank filed an Opposition and SFR filed a Reply, and SFR prevailed on all issues. However, one 

of those issues was the standing of the Bank to raise 12 U.S.C. § 4617(j)(3) as a defense or 

claim.  See Findings of Fact and Conclusions of Law filed on August 23, 2016.  The Bank filed a 

Notice of Appeal (“NOA”) on or about September 16, 2016.  See NOA filed with this Court.  

Based on the Nevada Supreme Court’s opinion in Nationstar Mortgage, LLC v. SFR Investments 

Pool 1, LLC, 133 Nev. Adv. Op. 34, The parties stipulated to remand back to District Court to 

argue the issues related to §4617(j)(3) before the District Court.  See Stipulation and Order filed 

on September 18, 2017 attached hereto as Exhibit D.  See specifically, pg. 3 ¶ 10.  See also, 

Stipulation to Remand filed with Nevada Supreme Court attached hereto as Exhibit C.  

Specifically, the only issues before the court, which are stipulated by the parties and certified by 

this Court are: (1) whether 12 U.S.C. § 4617(j)(3) preempts Nevada law when the Federal 

Housing Finance Administration (“FHFA”) is acting as conservator over Freddie Mac 

(“Freddie”); (2) whether at the time of the foreclosure sale, Freddie had a valid, enforceable 

property interest; (3) whether the Bank had a servicing agreement with Freddie or the FHFA. See 

Ex. D at pg. 3 ¶ 9-12.   

II. ARGUMENT 

III. STATEMENT OF UNDISPUTED FACTS REGARDING CLAIMS AND DEFENSES RELATED TO 

12 U.S.C. § 4617(J)(3). 

Undisputed Fact #1:     

On or about June 12, 2006, a DOT was recorded, which purportedly states that the lender is 

GreenPoint Mortgage Funding, Inc. and MERS is the beneficiary under the security interest.1 

Undisputed Fact #2:   

On or about October 27, 2009, an Assignment was recorded, which states it transfers 

interest under the DOT from MERS to JP Morgan Chase Bank, National Association, due to the 

following language “assigns and transfers to [Chase] all beneficial interest under that certain 

                                                 
1 See DOT attached to Gilbert Decl. as Exhibit A-1. 
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Deed of Trust…” 2  

Undisputed Fact #3: 

On or about October 27, 2009, a document titled Substitution of Trustee was recorded.  

This document states that “Marin Conveyancing Corp., was the original trustee… undersigned 

beneficiary, Chase, hereby substitutes California Reconveyance Company.”3  

Undisputed Fact#4: 

On or about February 22, 2013, a document titled Substitution of Trustee was recorded.  

This document states that Chase was authorizing the substitution of National Default Servicing 

Corporation as the new trustee under the DOT See recorded Substitution of Trustee attached to 

Gilbert Decl. as Exhibit A-5. 

Undisputed Fact #5: 

On or about August 23, 2013, another document titled corporate assignment of DOT was 

recorded, in which MERS again was assigning its interest in the DOT to JP Morgan Chase Bank, 

National Association.  See recorded corporate assignment attached to the Gilbert Decl. as 

Exhibit A-6. 

Undisputed Fact #6: 

None of the documents referenced in Facts # 1-5 make any reference to any interest of 

Freddie Mac or FHFA in the note or deed of trust. 

Undisputed Fact #7: 

The foreclosure sale at which SFR obtained its interest in the Property was held on March 

1, 2013 and the resulting Foreclosure Deed was recorded on March 6, 2013.  

Undisputed Fact # 8:   

The Bank waited 30 months to allege any interest by Freddie Mac in the Property, deed 

of trust or note, something it knew or should have known at the time it filed its original 

complaint. 

… 

                                                 
2 See Assignment attached to Gilbert Decl. as Exhibit A-2. 
3 See Substitution of Trustee attached to Gilbert Decl. as Exhibit A-3. 

AA_1395



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

  

- 5 - 
 

K
IM

 G
IL

B
E

R
T

 E
B

R
O

N
 

76
25

 D
E

A
N

 M
A

R
T

IN
 D

R
IV

E
, S

U
IT

E
 1

10
 

L
A

S
 V

E
G

A
S

, N
V

 8
91

39
 

 (
70

2)
 4

85
-3

30
0 

FA
X

 (
70

2)
 4

85
-3

30
1 

IV. LEGAL ARGUMENT 

A. Motion for Summary Judgment Standard. 

Summary judgment is appropriate “when the pleadings and other evidence on file 

demonstrate that no ‘genuine issue as to any material fact [remains] and that the moving party is 

entitled to a judgment as a matter of law.’”  Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 

1026, 1029 (2005).  Additionally, “[t]he purpose of summary judgment ‘is to avoid a needless 

trial when an appropriate showing is made in advance that there is no genuine issue of fact to be 

tried, and the movant is entitled to judgment as a matter of law.’” McDonald v. D.P. Alexander 

& Las Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005) quoting Coray v. 

Home, 80 Nev. 39, 40-41, 389 P.2d 76, 77 (1964). Moreover, the non-moving party “must, by 

affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine issue for 

trial or have summary judgment entered against [it].” Wood, 121 Nev. at 32, 121 P.3d at 1031. 

The non-moving party “is not entitled to build a case on the gossamer threads of whimsy, 

speculation, and conjecture.” Id.  Rather, the non-moving party must demonstrate specific facts 

as opposed to general allegations and conclusions.  LaMantia v. Redisi, 118 Nev. 27, 29, 38 P.3d 

877, 879 (2002); Wayment v. Holmes, 112 Nev. 232,237,912 P.2d 816, 819 (1996).  Though 

inferences are to be drawn in favor of the non-moving party, an opponent to summary judgment 

must show that it can produce evidence at trial to support its claim or defense. Van Cleave v. 

Kietz-Mill Minit Mart, 97 Nev. 414, 417, 633 P.2d 1220, 222 (1981).   

B. The Bank’s Claims are Time-Barred. 

The statute that governs the statute of limitations in this context is 12 U.S.C. 4617(12) 

which provides:  
 

  (12) Statute of limitations for actions brought by conservator or receiver 
 
  (A) In general. Notwithstanding any provision of any contract, the 

applicable statute of limitations with regard to any action brought by the 
Agency as conservator or receiver shall be— 

 
   (ii) in the case of any tort claim, the longer of— 
 

(I) the 3-year period beginning on the date on which the 
claim accrues; or 

   (II)  the period applicable under State law.  
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12 U.S.C. 4617(12). The statute of limitations in Nevada for a wrongful foreclosure claim three 

years.  NRS 11.190(3)(a). 

By asserting § 4617(j)(3), the Bank is claiming the Association’s foreclosure was 

wrongful because it occurred without the Federal Housing Finance Agency’s (“FHFA”) consent. 

A claim for wrongful foreclosure is a tort claim. Collins v. Union Federal Sav. & Loan Ass’n, 99 

Nev. 284, 300, 662 P.2d 610, 620 (1983). This means under § 4617(j)(12), said claim carries a 

three-year statute of limitations. To that end, the Bank’s claim accrued on the date of the sale 

i.e. March 1, 20134, which means that Bank had until March 1, 2016, to bring this claim.    The 

Banks First Amended Complaint was filed on or about March 9, 2016, which is after the 

expiration of the statute of limitations.   Thus, the Bank is time barred in bringing this claim.  

The amended complaint does not relate back to the original complaint. Nothing in the original 

complaint put SFR on notice of any claimed interest by Freddie Mac or that 12 U.S.C. § 

4617(j)(3) was implicated.   See Wilson v. Fairchild Republic Co., 143 F.3d 733, 738 (2d Cir. 

1998) (“The pertinent inquiry, in this respect, is whether the original complaint gave the 

defendant fair notice of the newly alleged claims.” (citing Baldwin County Welcome Center v. 

Brown, 466 U.S. 147,149 n.3, 104 S. Ct 1723 (1984)).  overruled on other grounds by Slayton v. 

Am. Express Co., 460 F.3d 215, 227–28 (2d Cir.2006) (adopting de novo standard of review for 

Rule 15(c)). The Bank knew or should have known of the facts related to Freddie’s alleged 

interest and made the allegations when filing its original complaint.  The Bank cannot even assert 

4617(j)(3) as a defense because this too is time barred. City of Saint Paul, Alaska v. Evans, 344 

F.3d 1029, 1035-36 (9th Cir. 2003) (barring City’s defense under statute of limitations because 

defenses were “mirror images of time-barred claims”). In Evans, the 9th Circuit, noted that a 

party cannot “engage in a subterfuge to characterize a claim as a defense in order to avoid a 

temporal bar.” Evans, citing Mobil Oil Corp. v. Dep’t of Energy, 728 F.2d 1477, 1488 (1983) 

(holding that laches barred a pre-enforcement declaratory judgment action alleging that a price 

regulation was invalid). See also Gilbert v. City of Cambridge, 932 F.2d 51, 58 (1st Cir. 1991) 

                                                 
4 See Foreclosure Deed attached to Gilbert Decl. as Exhibit A-4. 
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(holding that temporal bar cannot be sidestepped by asserting a defensive declaratory judgment 

claim); Clark v. Slack Steel & Supply Co., 611 P.2d 80, 83 (Alaska 1980) (dismissing, as barred 

by statute of limitations, plaintiff's affirmative claim that a contract be declared void because it 

was formed under duress). As the Evans Court noted, “statutes of limitations ‘are aimed at 

lawsuits, not at the consideration of particular issues in lawsuits....’” 344 F.3d at 1035 (citing 

Beach v. Ocwen Fed. Bank, 523 U.S. 410, 416 118 S.Ct. 1408 (1998)). At the end of the day, the 

statute of limitations applies regardless of whether the Bank couches its 4617(j)(3) assertion as a 

claim or defense. As the Evans Court put it, “[n]o matter what gloss [the Bank] puts on its 

defenses, they are simply time-barred claims masquerading as defenses and are likewise subject 

to the statute of limitations bar.” Evans, at 1036.    

 In a recent decision, Judge Linda Marie Bell followed this same logic, holding that the 

three-year statute of limitations was applicable and that based thereon, “the allegation of a 

federal foreclosure bar action under 12 U.S.C. Sec. 4617(j)(3) is time barred.” See Decision and 

Order in River Glider Avenue Trust v. Citimortgage, Inc., District Court Case No. A-13-680532-

C (January 29, 2018) attached hereto as Exhibit B. 

Based thereon, the Bank’s purported claim under 12 U.S.C. § 4617 is time-barred. 

C. The Federal Foreclosure Bar Does Not Apply in this Case.  

 The Bank’s argument that 4617(j)(3) applies in this case and preempts NRS 116 is flawed 

for the following reasons. First, there is no admissible evidence that Freddie Mac owned the 

loan in question at the time of the Association sale. Second, Freddie’s application of 4617(j)(3) 

is unconstitutional. 
  1. Freddie Mac Did Not Own the Loan.  
  
 12 U.S.C. 4617(j)(3) reads as follows:  
  

No property of the Agency shall be subject to levy, attachment, garnishment, 
foreclosure, or sale without the consent of the Agency… 
(Emphasis added.)  

 The threshold question when dealing with 4617(j)(3) is “property of the agency.” 

Because 4617(j)(3) only applies if “property of the agency” is involved, it stands to reason if 

“property of the agency” is not implicated then 4617(j)(3) has no application whatsoever. Here, 
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the Bank has not proven that at the time of the Association sale that Freddie Mac owned an 

interest in the Property. The recorded documents reflect that Chase had an interest in the Deed of 

Trust and not Freddie. 

   a. Freddie Mac Had Zero Interest in the Deed of Trust.  

At the time of origination, the recorded beneficiary of the Deed of Trust was MERS.5 

Based on the lender identified in the DOT, GreenPoint Mortgage Funding, Inc., was presumably 

the holder of the Promissory Note.6 This means the Note and Deed of Trust were split at 

origination. See Edelstein v. Bank of New York Mellon, 128 Nev. Adv. Op. 48, 286 P.3d 249 

(Nev. Sept. 27, 2012). But the Note is not an interest in real property; it is merely a contract 

entitling the person who holds it a right to repayment, and mere possession of the Note does not 

give a party any rights under the deed of trust. Edelstein, at 254 citing Cervantes v. Countrywide 

Home Loans, Inc., 656 F.3d 1034, 1039 (9th Cir. 2011). In other words, the document that gives 

a party an interest in the property is the deed of trust. See 1597 Ashfield Valley Trust v. Federal 

National Mortgage Association, No. 2:14-CV-2123 JCM, 2015 WL 4581220, at *8 (D. Nev. 

July 28, 2015) (noting that Fannie Mae’s interest in the note did not qualify as an interest in 

property subject to protection under 4617(j)(3).)  

Here, after origination, MERS assigned the DOT to Chase.7 The Association sale took 

place on March 1, 2013.8 At that time, the recorded beneficiary of the DOT was still Chase. 

Under NRS 47.240(2), it is a conclusive presumption that “[t]he truth of the fact recited, from the 

recital in a written instrument between the parties thereto, or their successors in interest by a 

subsequent title.” This means the fact that the recorded assignments identified Chase as the 

beneficiary of the DOT, is now conclusive; i.e., it cannot be contradicted. There being no 

admissible evidence that Freddie Mac ever had an interest in the DOT, it is inconsequential that 

the Bank claims Freddie Mac purchased the Note. More importantly, discovery is closed and the 

                                                 
5See Ex. A-1.  
6 Id.  
7See Ex. A-2.  
8 Ex. A-4.  
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Bank has failed to timely produce anything to contradict the recorded documents. 

 Furthermore, the Bank has failed to produce the original wet-ink Note which is required 

to prove ownership on the part of Freddie Mac. Without this evidence, this Court cannot 

determine, what, if any, endorsements exist in favor of Freddie Mac. There is another 

presumption under Nevada law that  

But even assuming the Bank can contradict the face of the recorded documents (which it 

cannot under NRS 46.240(2)), if indeed Freddie Mac purchased the Note, this is still not an 

interest in the Property. Without a recorded assignment transferring the DOT to Freddie Mac, 

there is zero evidence that Freddie Mac ever had an interest in the Property, let alone at the time 

of the Association sale.  

In short, there is no evidence that Freddie Mac had an interest in the Property at the time 

of the Association sale, and therefore the Bank has not proven the threshold question of whether 

the Agency had a property interest such that 4617(j)(3) is not even implicated.  

D. The Agency Has Rendered 4617(j)(3) Procedurally Unconstitutional.  

 Should this Court determine that 4617(j)(3) does apply despite the fact that the fact that 

Freddie cannot prove its ownership interest, 4617(j)(3) still cannot apply as it violates SFR’s due 

process rights. Under the Fifth Amendment, “No person shall be…deprived of…property, 

without due process of law. Nev. Const. Art. 1, Sec. 8; U.S. Const. amend. V. In order to trigger 

due process, a litigant must have a constitutionally protected “property.” Am. Mfrs. Mut. Ins. Co. 

v. Sullivan, 526 U.S. 40, 59 (1999). “Property” interests attain “constitutional status by virtue of 

the fact that they have been initially recognized and protected by state law…” Paul v. Davis, 424 

U.S. 693, 710 (1976). Even when state and federal law interact, state law’s recognition of an 

interest establishes the existence of “property.” Id.; see also United States v. James Daniel Good 

Real Prop., 510 U.S. 43, 53-54 (1993); Brock v. Roadway Express, Inc., 481 U.S. 252, 260 

(1987); Ralls Corp. v. CFIUS, 758 F.3d 296, 316 (D.C. Cir. 2001); Pillsbury Co. v. FTC, 354 

F.2d (5th Cir. 1966).  

 Under Nevada law, “NRS 116.3116(2) gives an Association a true superpriority lien, 

proper foreclosure of which will extinguish a first deed of trust.” SFR Investments Pool 1, LLC v. 
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U.S. Bank, 334 P. 3d. 408, 419 (Nev. 2014). Hence, Nevada law recognizes SFR’s property 

interest in the subject property as being free and clear of the deed of trust to which Freddie 

claims an interest. The recognition of this interest in the first instance is what triggers due 

process. This is true even where, later the federal law might trump.  

 Due process constrains “governmental decisions” that deprive people of property. 

Mathews v. Eldridge, 424 U.S. 319, 332 (1976). “Deprivation” occurs when a government 

actor’s decision alters or extinguishes a state-recognized interest. Paul, 424 U.S. at 711. It is the 

“alteration, officially removing the interest from the recognition and protection previously 

afforded by the State, which we found sufficient to involve” due process. Id.; Ralls, 758 F.3d at 

316. In the present case, Freddie claims that 4617(j)(3) overrides Nevada law and keeps in tack 

the deed of trust recorded against the property because FHFA did not consent to the 

extinguishment of the deed of trust. This “decision” not to consent constitutes a deprivation 

without due process. Specifically, the FHFA lacks a process to request/obtain consent and also 

has no procedure for challenging its “decision” not to consent. As such, there is no opportunity to 

be heard. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985). Due process’ “root 

requirement” is “an individual be given an opportunity for a hearing before he is deprived of” 

property. Loudermill, 470 U.S. at 542; Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 

306, 314 (1950).  

There is no dispute that FHFA did not give SFR an opportunity to be heard. To make 

matters worse, the FHFA does not give SFR a post-deprivation remedy i.e. an opportunity to 

contest the decision not to consent. The absence of pre-deprivation procedures coupled with the 

lack of a post-deprivation remedy establishes that FHFA deprived SFR of its property without 

due process. Zinermon v. Burch, 494 U.S. 113, 125 (1990). But for FHFA’s lack of consent, 

SFR’s property interest as initially recognized by Nevada law would be unaltered.  

 In addition to the lack of process, FHFA also failed to afford SFR notice that it even 

claimed an interest such that SFR could even be on notice it needed to obtain consent. Such 

failure to provide notice constitutes a deprivation without due process. Mullane, 339 U.S. at 314; 

Jones v. Flowers, 547 U.S. 220, 230, 234 (2006). Because unconstitutional laws cannot preempt 
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state law, 4617(j)(3) cannot preempt in this case. Alden v. Maine, 527 U.S. 706, 731 (1999).  

V. CONCLUSION 

Based on the above, the Court should enter summary judgment in favor of SFR, stating that 

(1) SFR is the title holder of the Property, (2) the Bank’s deed of trust was extinguished when 

the Association foreclosed its lien containing super priority amounts, thus making the Bank’s 

purported interest in the first deed of trust invalid, and (3) the Bank, and any agents acting on its 

behalf, are permanently enjoined from any sale or transfer that would affect SFR’s title to the 

Property. 

DATED this 27th day of March, 2018. 
KIM GILBERT EBRON 
 
/s/ Jacqueline A. Gilbert______________            
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593 
7625 Dean Martin Drive, Suite 110 
Las Vegas, NV 89139  
Attorneys for SFR Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 28th day of March, 2018, pursuant to NRCP 5(b), 

I served via the Eighth Judicial District Court electronic filing system, the SFR 

INVESTMENTS POOL 1, LLC’S MOTION FOR SUMMARY JUDGMENT, to the 

following parties: Ballard Spahr 
Contact Email 
Abran Vigil vigila@ballardspahr.com  
Mary Kay Carlton  carltonm@ballardspahr.com  

Ballard Spahr Andrews & Ingersoll, LLP 
Contact Email 
Sarah Walton  waltons@ballardspahr.com  

Ballard Spahr LLP 
Contact Email 
Catherine Wrangham-Rowe wranghamrowec@ballardspahr.com  
Holly Priest priesth@ballardspahr.com  
Las Vegas Docketing lvdocket@ballardspahr.com  
Lindsay Demaree  demareel@ballardspahr.com  
Russell J. Burke  BurkeR@ballardspahr.com  

/s/Caryn R. Schiffman 
An Employee of Kim Gilbert Ebron 
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DECLARATION OF JACQUELINE A. GILBERT IN SUPPORT OF SFR 
INVESTMENTS POOL 1, LLC’S MOTION FOR SUMMARY JUDGMENT 

 

I, Jacqueline A. Gilbert, Esq., declare as follows: 

1. I am an attorney with Kim Gilbert Ebron, and I am admitted to practice law in the 

State of Nevada. 

2. I am counsel for SFR Investments Pool 1, LLC (“SFR”) in this action. 

3. I make this declaration in support of SFR’s Motion for Summary Judgment. 

4. I have personal knowledge of the facts set forth below based upon my review of 

the documents produced in this matter, except for those factual statements expressly made upon 

information and belief, and as to those facts, I believe them to be true, and I am competent to 

testify.  

5. I am knowledgeable about how Kim Gilbert Ebron maintains its records associated 

with litigation, including litigation in this case.  In connection with this litigation 3263 Morning 

Springs Drive, Henderson, Nevada 89074; Parcel No. 177-24-514-043 (the “Property”), I 

reviewed the documents attached hereto as Exhibits A-1 through A-6. 

7. Attached hereto as Exhibit A-1 through A-6, are true and correct copies of 

excerpts from JPMORGAN CHASE BANK, NATIONAL ASSOCIATION’s (“the Bank”) Initial 

and Supplemental Disclosures of Witnesses and Documents.   

I declare under penalty of perjury that the foregoing is true and correct.    

 Dated this 27th day of March, 2018.  

 
/s/Jacqueline A. Gilbert    
Jacqueline A. Gilbert 

AA_1405



Ex. A-1 

Ex. A-1
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Substitution of Trustee
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Foreclosure Deed

AA_1434



AA_1435



AA_1436



AA_1437



Ex. A-5 

Ex. A-5

EXHIBIT A-5 
Substitution of Trustee
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Corporate Assignment
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