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I. Findings of Fact

Erik Duncan is the former owner of 336 River Glider Avenue, North Las Vegas, NV 89084.

Mr. Duncan obtained a home loan refinance for $149,700.00 in January 2004. The refinance was

secured by a deed of trust recorded on January 22,2004. The deed of trust stated that Mortgage

Electronic Registration System, Inc. ("MERS") was the beneficiary and nominee for the lender,

Home Loan Center, Inc. The trustee was listed as Nevada Title Company.

Mr. Duncan failed to pay the homeowners' association monthly assessments. On April 25,

2}ll, Fuller Jenkins, as an agent for the HOA, recorded a lien notice against the property. Fuller

stated in the lien notice that the total amount due was $1,088.66, which included assessments, costs,

fees, expenses, and advances. The lien notice did not speciff the superpriority amount. Fuller on

behalf of the HOA recorded a notice of default stating the amount due was $1,948.35, including

assessments, costs, fees, expenses, and advances. On November 1, 2011, Fuller recorded a notice of

sale stating that the amount due to the HOA was $3,573.09, including assessments, costs, fees,

expenses, and advances. Every notice included an amount equal to at least nine months of

homeowner monthly assessments without applicable additional amounts. The notice of sale stated

that the HOA foreclosure sale was set for November 28,2011. Fuller stated in the foreclosure deed

that the November 28,2011 sales price to River Glider was $3,574.00'

The buyer at the sale was River Glider Avenue Trust. River Glider represented that it had no

knowledge of the property prior to the sale other than what was recorded. Citimortgage received the

notice of default and notice of sale prior to the sale. Citimortgage did not contact the HOA or Fuller

to determine the superpriority lie amount and that it did not attend the sale. The foreclosure deed

was recorded on January 4,2012. This current action results from Citimortgage recording a notice

of default and election to sell in contradiction to River Glider's position that Citimortgage's deed of

trust was extinguished in the HOA foreclosure sale.

II. Conclusions of Law

River Glider brought claims for quiet title and declatory relief. Citimortgage brought

counterclaims for quiet title, declatory relief, and unjust enrichment against River Glider. Each

party's claims primarily center on the Court's determination of whether the HOA's foreclosure sale

AA_1445
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was validly conducted and whether the deed of trust survived the foreclosure sale. Each party's

claims are dispositive on whether Fannie Mae had a valid interest in the property and if so if the

federal foreclosure bar preserves the deed of trust.

The deed of trust did not survive foreclosure sale. Citimortgage failed to protect its interest in

the property by failing to tender the superpriority lien amount on the property to the HOA.

Moreover, the HOA lawfully exercised its right to foreclose on the property under NRS 116 and

properly conducted the sale to extinguish the Citimortgage's interest in the property. There is no

evidence demonstrative that River Glider was not a bona fide purchaser. River Glider lawfully

purchased the property at the foreclosure sale subject to no prior interest. Further, Citimortgage did

not establish that Frannie Mae had a valid cognizable property interest in the Property.

Consequently, there is no application of the federal foreclosure bar that would preserve the deed of

trust. This Court quiets title in River Glider's favor.

A. The Sale Complied with NRS Chapter 116

Nevada Revised Statute 116.31162 provides the procedural requirements regarding

notices for HOAs seeking to secure a lien for unpaid assessments and fees. These requirements

include who must receive notice, method of notice, timing and recording requirements that put the

owner and any subsequent parties on notice that the property is subject to a homeowner association

lien. The HOA properly recorded a lien notice against the property; a notice of default; a notice of

sale; and a foreclosure deed. The HOA timely mailed, posted the required notices on the property

and in public places, and published in the Nevada Legal News. Every notice included an amount

equal to at least nine months of homeowner monthly assessments without applicable additional

amounts.

i. The Default and Sale was Noticed Properly Pursuant to NRS Chapter
116

Citimortgage admits that it received the notice of default and sale. The Clark

County Recorder records also show that all required recording requirements were met. Testimony by

3
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Fuller Jenkins's sales trustee, Adam Clarkson, evidenced that the notices were mailed to the owner

and other statutorily prescribed parties, including MERS, the beneficiary under the deed of trust.

Citimortgage did not present any evidence contrary to River Glider's assertion that the notice

provisions under NRS Chapter 116 were met.

ii. A Superpriority Lien Amount is Not Required to Be Specified in the
Default and Sale Notices

The Nevada Supreme Court found that when an HOA sends notices regarding

its lien to the homeowner and junior lienholds, it is "appropriate to state the total amount of the

lien." SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408,418 (2014), reh's denied (Oct. 16, 2014).

There is no requirement that homeowners association itemize the superpriority amount. Chapter 116

provides that provisions may be varied by agreement and, but that rights provided by Chapter 116

cannot be waived. The Nevada Supreme Court specifically rejected that the CC&R's can vary a

statutory scheme. SFR at 419. These findings are especially true in cases where "nothing appears to

have stopped [the holder of a deed of trust] from determining the precise superpriority amount in

advance of the sale." SFR at 418.

Here, the HOA's notices state the total amount of the total lien without a breakdown of the

superpriority lien. This is appropriate under Nevada law. The Court finds that Citimortgage's

argument that the superpriority portion must be listed specifically is incorrect. The notices put

Citimortgage on notice that Citimortgage's interest could be extinguished and is makes

Citmortgatge's lack of attempt to contact the HOA or tender the superpriority amount more

indicative of a finding that Citimortgage's interest was extinguished in the HOA foreclosure sale.

C. Citimortgage Did Not Make a Tender

Nevada Revised Statute Chapter 116 provides that a deed of trust can be extinguished

under an HOA foreclosure for superpriority lien amount consisting of the last nine months of unpaid

HOA dues and maintenance and nuisance-abatement charges, is 'prior to' a first deed of trust." SFR

Investments Pool I v. U.S. Bank,334P.3d 408, 411,419 (Nev. 2014). Specifically, "[t]he sale of a

unit pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the

unit's owner without equity or right of redemption." NRS 116.31166(3); see also SFR v. U.S. Bank,

4
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334 P.3d 408, 412 (Nev. 2014). The deed of trust can be preserved if an unconditional tender offer

for nine months of homeowner monthly assessments is made, even if unjustly rejected by the

homeowners association.

A junior lienholder can pay off a homeowner association's lien to avoid the loss of its

security. Id. at 414. Tender is "an offer of payment that is coupled either with no conditions or only

with conditions upon which the tendering party has a right to insist." Fresk v. Kraemer , 99 P.3d 282,

286-7 (Or. 2OO4). Tender is satisfied where there is "an offer to perform a condition or obligation,

coupled with the present ability of immediate performance, so that if it were not for the refusal of

cooperation by the party to whom tender is made, the condition or obligation would be immediately

satisfied." 15 Williston, A Treatise on the Law of Contracts, $ 1808 (3d. ed. 1972). Tender

extinguishes a superpriority lien, even if the tender is unjustifiably rejected. After tender of the

superpriority amount, sale of the property is subject to any prior-recorded deed of trust. Stone

Hollow Avenue Trust v. Bank of AmericaNat'l Ass'n, 382 P.3d 911 (Nev. 2016).

Citimortgage received notice that failing to satisff the superpriority lien could result in a

foreclosure sale that would extinguish the deed of trust. Citimongage never contacted Fuller or the

HOA to inquire about satisfaction and failed to tender the superpriority portion of the lien amount to

the HOA. Without a valid offer to tender, the deed of trust was consequently extinguished upon the

HOA's foreclosure sale.

D. Citimortgage Failed to Exhaust Legal Remedies

Although Citimortgage was on notice that it could have its deed of trust extinguished,

nothing further was done to prevent that result. The Nevada Supreme Court has held that a bank

must suffer having its interest extinguished when a bank failed to avail itself of its legal remedies

prior to a homeowner association's sale. SFR at 414. The Nevada Supreme Court has also held that

there are remedies that are available to a bank during and up to the conclusion of the sale, including

attending the sale, requesting arbitration, and seeking to enjoin the sale. Shadow Wood HOA v. N.Y.

Cmty. Bancorp.,366 P.3d 1105, 1114 (Nev. 2016). Citimortgage did not attend the sale, request

arbitration, or otherwise do anything to avail itself to legal remedies available to it.

5
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E. River Glider is a Bona Fide Purchaser

Citimortgage argues that River Glider is not a bona fide purchaser. A bona fide

purchaser is a subsequent purchaser "for a valuable consideration and without notice of the prior

equity, and without notice of facts which upon diligent inquiry would be indicated and from which

notice would be imputed to him, if he failed to make such inquiry." Shadow Wood at 1115.

Citimortgage only disputes River Glider's bona fide purchaser status in regards to notice because

River Glider paid $3,574.00 as valuable consideration.

Even finding of bona fide purchaser status, the Court must balance competing equities. Id. at

Ill4, 1116. The Court considers the actions and inactions of the parties when considering the

potential harm an order will cause to bona fide purchasers. Id. A party can "demonstrate that the

equities swayed so far in its favor as to support setting aside [the HOA] foreclosure sale," even if it

will negatively impact a bona fide purchaser. Id. at 1116.

i. A Homeowners' Association's CC&Rs Cannot Vary a State Statute

Citimortgage argues that River Glider is not a bona fide purchaser because the

CC&Rs placed River Glider on notice. The CC&Rs stated that a foreclosure sale would not

extinguish a first deed of trust. A homeowners' association's CC&Rs cannot waive NRS Chapter

116's statutory rights. SFR at 419.

ii. River Glider was Only On Notice of Citimortgage's Interest

A first deed of trust is extinguished in a homeowner association foreclosure

sale unless the deed holder tenders the superpriority lien. The superpriority lien was not tendered

and consequently Citimortgage's interest was extinguished. It is the bank's burden to show that a

purchaser was on notice that there was a possible dispute regarding the deed of trust. Shadow Wood

HOA v. N.Y. Cmty. Bancorp., 366 P.3d 1105, 1112 (Nev. 2016). The deed of trust being recorded

does not put River Glider on notice that a dispute has arisen regarding Citimortgage and the HOA

because Citimortgage did not avail itself of any legal remedies prior to the sale. Further,

Citimortgage did not establish that River Glider's bankruptcy proceedings evidenced that it was on

notice that it would not take the property free and clear.
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iii. River Glider's Bankruptcy Proceedings Does Not Preclude River Glider
from Exercising Its Rights Under NRS Chapter 116

Citmortgage asserts that River Glider is precluded from its rights as a bona

fide purchaser under NRS Chapter 116 because of River Glider's bankruptcy proceedings.

Citimortage asserts that River Glider admits that it was not a bona fide purchaser because it listed

the property as an asset that may have another claimant. Citmortgage also ilgues that the

bankrupotcy dismissal results in the instant matter triggering judicial estoppel.

a. River Glider's Listing of a Potential Claim in Bankruptcy is not
an Admission

To receive the protections of bankruptcy, a debtor must list any and all

potential claims to the assets of the bankruptcy estate in its schedules. A debtor is required to do so

to put any potential claimants on notice that their interests may be extinguished in a bankruptcy

proceeding and gives opportunity for a claimant to raise an adversary complaint. Here, River Glider

listed Citimortgage as a potential claimant because they had been on the deed of trust. Listing a

claimant is not an admission, but merely a mechanism to put potential parties on notice.

b. Judicial Estoppel is Not Applicable

Citmortgage further argues that the Court is precluded from

adjudicating the property under judicial estoppel but the factors for judicial estoppel are not

established. Judicial estoppel requires: 1) the same parties taking two positions; 2) the positions

taken in judicial or quasi-judicial administrative proceedings; 3) the party successful in asserting the

first position; 4) the positions are inconsistent; and 5) the first position was not taken as a result of

ignorance, fraud, or mistake. Marcuse v. Del Webb Communities. Inc. 163 P. 3d at 468-469 (Nev.

2007). Here, judicial estoppel does not apply because River Glider was under an obligation to list

any potential claim on its bankruptcy schedules. The bankruptcy court did not make a finding as to

the property as River Glider's bankruptcy was dismissed, not discharged. Consequently, River

Glider nor Citimortgage was successful in asserting their position and the issue is ripe for this Court

to adjudicate under NRS Chapter I16.

7
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F. Commercial Unreasonableness in Not a Reason for Inquiry

Foreclosure sales conducted pursuant to NRS Chapter 116 have a rebuttable

presumption of validity. For a sale to be set aside, Nevada requires a showing of fraud, oppression,

or unfairness to set aside a sale. Golden v. Tomiyasu,387 P.2d989,995 (Nev. 1963).

i. Citimortgage Does Not Establish the Sale as Invalid Because there is No
Evidence of Fraud, Oppression, or Unfairness

Citimortgage argues that the foreclosure sale for the property was

commercially unreasonable because the property was only sold for $3,574.00 when Citimortgage

presented expert testimony that the fair market value at the time of the foreclosure was $72,500.00.

The Nevada Supreme Court has held that commercial unreasonableness is not an inquiry because

HOA real property foreclosure sales are not evaluated under Article 9's standard. Nationstar

Morteage. LLC. v. Saticoy Bay LLC Series 2227 Shadow Canyon. 405 P.3d 641,646 (Nev. 2017).

Rather, Nevada requires evidence of fraud, oppression, or unfairness to set aside a sale. Golden.

995. The Nevada Supreme Court has additionally clarified that a low sales price alone is not

evidence of fraud, oppression, or unfairness. Shadow Wood at lll2 (Nev. 2016). It appears that the

HOA sale was a customary sale in accordance with the statute. As Citimortgage did not otherwise

present any evident supporting allegations of fraud, oppression or unfaimess it is concluded that the

sale conducted fairly and properly. Consequently, the foreclosure sale extinguished Citimortgages's

interest in the property was validly conducted.

G. The Federal Foreclosure Bar Cannot Be Invoked to Protect an Unknown
Interest

Citmortgage alleges that the federal foreclosure bar prevents the extinguishment of

the deed of trust because of preemption. The federal foreclosure bar under 12 U.S.C. Sec.

4617(b)(2) acts to bar any nonconsensual limitation or extinguishment through foreclosure of any

interest in property held by Fannie Mae while in conservatorship. The federal foreclosure bar

preempts the state foreclosure statute that would otherwise permit the HOA's foreclosure of its

superpriority lien to extinguish the Enterprises' interest in property while the Enterprises are under

8
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FHFA's conservatorship. Berezovsky v. Moniz, 869 F.3d 923, 930-31 (9th Cir. 2017).

Citimortgage's arguments fail primarily because it is not able to demonstrate that Fannie Mae owned

the property at the time of the sale.

i. A Transfer of Property Ownership Must Satisfy the Statute of
Frauds

Citimortgage alleges Fannie Mae's ownership prevents extinguishment of

Citimortgage's interest. The federal foreclosure bar operates when a federal interest is established.

12 U.S.C. Sec. a617O(3). Underthe federal foreclosure bar,'No property of the agency shall be

subject shall be subject to levy, attachment, gamishment, foreclosure, or sale without the consent of

the Agency, nor shall any involuntary lien attach to the property of the Agency." 12 U.S.C. Sec.

46I7OQ). Without evidence sufficient to support a finding of Fannie Mae's property interest, state

law is used to establish property interests. "The existence of property rights is an issue controlled by

state law." Peoples National Bank of Washington v. Unites States. 777 F.zd 459,461 19th Cir.

1985). Here, no evidence exists to support a finding that Fannie Mae had an established interest.

Fannie Mae's expert, Graham Babbin testified Fannie Mae's ownership proof resides in a computer

database maintained solely by Fannie Mae. Mr. Babbin explained that Fannie Mae's interest data is

not entered by Fannie Mae employees, but that this data is entered by third-parties. There is no

writing signed by Fannie Mae evidencing Fannie Mae's ownership. Nevada law requires that

property interest be recorded. NRS I11.315. Pursuant to Nevada law, unrecorded conveyances are

void against bona fide purchasers. NRS 111.315 and 111.325. Fannie Mae never recorded an

interest in this property. Additionally, at the time of trial Fannie Mae failed to provide sufficient

evidence to support a finding that Fannie Mae owned the property.

ii. Fannie Mae/FHFA Fail to Establish a Property Interest

Fannie Mae's expert, Graham Babbin, testified that Fannie Mae purchases

hundreds of thousands of single family mortgages. Fannie Mae assists in stabilizing the housing

market by providing govemment back security to loans. Some of the loans are packaged and sold in

a pool to investors. The loan however is between the lending institution and borrower, with Fannie

Mae owning the note and the deed of trust. Citimortgage presented evidence consisting of a signed

9
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transfer to an unstated person/entity that was not signed by Fannie Mae. This blank endorsement

does not evidence Fannie Mae's interest. Fannie Mae's interest is not listed anywhere in a writing.

Any indication of Fannie Mae's interest rests on third-party data entry entered by approved sellers

and resides in a computer application. The accuracy of the data on this computer application rests

solely with the entry of an approved seller who does not work within Fannie Mae. This data is not

accessible or searchable to any potential buyers that would put third-parties on notice, such as River

Glider. Pursuant to Fannie Mae/FHFA's servicing guideline in the year the sale occurred, the

remedy available to Fannie Mae/FHFA is against Citimortgage as the loan servicer for failing to act

to protect Fannie Mae/FHFA's interest. Consequently, when a bona fide purchaser buys a property

where Fannie Mae/FHFA's interest is not recorded and the sale complies with NRS Chapter 116, it

leaves Fannie Mae/FHFA with a remedy against Citimortgage, not the bona fide purchaser.

H. Federal Foreclosur. r;" Claims Raised by Citimo rtgageare Barred by the
Statute of Limitations

River Glider contends any claim arising from the federal foreclosure bar is time

barred. Federal foreclosure bar claims have an applicable statute of limitations of either six years or

three years, depending on how the claim originates. 12 U.S.C. Sec. 4617(bX12). A six year statute

of limitations applies to action arising from a contract claim and a three year statute of limitations

for actions arising from a tort claim. As there is no contract between HERA, Fannie Mae, or

Citimortgage and River Glider, the three year statute of limitation applies. Here, the sale date was

November ll,2011, No assertion of a federal foreclosure bar was raised until May 15,2015.

Consequently, the allegation of a federal foreclosure bar action under 12 U.S.C. Sec.4617(X3) is

time barred.

10
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III. Conclusion

The Court finds that Citimortgage failed to tender the superpriority lien amount to The Parks

Homeowner Association to preserve Citimortgage's interest in the property. Accordingly, the NRS

116 foreclosure sale extinguished Citimortgage's interest in the property. River Glider lawfully

purchased the property at the foreclosure sale as a bona fide purchaser subject to no prior interest.

Citibank failed to establish that Fannie Mae had a valid and cognizable interest in the subject

property that would validate an application of the federal foreclosure bar. Additionally, any federal

foreclosure bar claim is time barred. Thus, the Court finds in favor of River Glider Avenue Trust.

Title of the property in question is quieted in favor of River Glider.

DATED tnii(fduyof January 2018.

DrsrRrcr CouRr Juocp
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The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFP system or, if no e-mail was

provided, by facsimile, U.S. Mail and/or placed in the Clerk's Office attorney folder(s) for:

Name Party

Richard J. Vilkin, Esq.
Geisendorf & Vilkin, PLLC

Counsel for
P laintiff/Counterdefendant
River Glider Avenue Trust

Ariel E. Stern, Esq.
Natalie Winglow, Esq.
Akerman LLP

Counsel for Defendants
CitiMortgage, Inc., Cal-Western
Reconveyance Comoration

AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding Decision and Order filed
in Distric{ Court case number A680532 DOES NOT contain the social security
number of any person.

/s/ Linda Marie Bell
District Court Judge
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IN THE SUPREME COURT OF NEVADA 
 

JPMORGAN CHASE BANK, 
NATIONAL ASSOCIATION, a 
national association, 
 

Appellant, 
 
v. 
 
SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 
 

Respondent. 
 

Supreme Court No. 71337 

 
STIPULATION TO REMAND 

Appellant JPMorgan Chase Bank, National Association (“Chase”) and 

respondent SFR Investments Pool 1, LLC (“SFR” and together with Chase, the 

“Parties”) stipulate as follows: 

1. This appeal arises from a quiet title action involving property at 3263 

Morning Springs Drive, Henderson, Nevada 89074 (the “Property”). 

2. The Pebble Canyon Homeowners Association purportedly foreclosed 

against the Property on March 1, 2013 pursuant to a lien for delinquent 

assessments. 

3. Chase seeks a declaration that a Deed of Trust recorded against the 

Property survived the foreclosure sale.  SFR seeks a declaration that the Deed of 

Trust was extinguished. 

Electronically Filed
Sep 19 2017 11:10 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 71337   Document 2017-31649AA_1457
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4. Before the district court, Chase argued (among other things) that it 

was servicing the loan secured by the Deed of Trust on behalf of the Federal Home 

Loan Mortgage Corporation (“Freddie Mac”), which owned the loan.  Chase 

further argued that 12 U.S.C. § 4617(j)(3) preempted Nevada law to the extent that 

Nevada law would allow an HOA foreclosure sale to extinguish a Deed of Trust 

securing a loan owned by Freddie Mac. 

5. SFR argued (among other things) that Chase lacked standing to assert 

that § 4617(j)(3) preempted Nevada law.  The district court entered summary 

judgment for SFR, and Chase appealed to this Court. 

6. The district did not consider whether 12 U.S.C. § 4617(j)(3) preempts 

Nevada law, whether Freddie Mac owned the loan at the time of the sale, or 

whether Chase was servicing the loan at the time of the sale. 

7. On June 22, 2017, this Court issued its opinion in Nationstar Mortg., 

LLC v. SFR Invs. Pool 1, LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754 (2017), 

holding that a loan servicer has standing to argue that 12 U.S.C. § 4617(j)(3) 

preempts Nevada law. 

8. Although Chase’s appeal divested the district court of jurisdiction 

over the summary judgment order, the district court may certify its intent to vacate 

the order.  Thereafter, this Court may remand the case to allow the district court to 

AA_1458
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vacate the order.  See Foster v. Dingwall, 126 Nev. 56, 228 P.3d 453 (2010); 

Huneycutt v. Huneycutt, 94 Nev. 79, 575 P.2d 585 (1978). 

9. Attached hereto as Exhibit A is a Stipulation Requesting 

Reconsideration and Certification that the Parties filed with the district court, 

together with the district court’s Certification of Intent to Vacate Order Granting 

SFR Investments Pool 1, LLC’s Motion for Summary Judgment.  

10. The Parties agree that this appeal should be dismissed without 

prejudice and that the case should be remanded for proceedings consistent with the 

district court’s certification. 

11. The Parties further agree that Chase may reinstate this appeal if the 

district court fails to vacate the summary judgment order. 

12. The Parties further agree they will each bear their own fees and costs 

for this appeal. 

Dated: September 19, 2017. 
 
BALLARD SPAHR LLP 
 
By:  /s/ Matthew D. Lamb   

Abran E. Vigil 
Nevada Bar No. 7548 
Matthew D. Lamb 
Nevada Bar No. 12991 
100 N. City Pkwy., Ste. 1750 
Las Vegas, Nevada 89106 
 
Attorneys for Appellant 

Dated: September 19, 2017. 
 
KIM GILBERT EBRON 
 
By:  /s/ Jacqueline A. Gilbert   

Jacqueline A. Gilbert 
Nevada Bar No. 10593 
7625 Dean Martin Drive, Ste. 110 
Las Vegas, Nevada 89139 
 
Attorneys for Respondent 
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CERTIFICATE OF SERVICE 
 
 

I certify that on September 19, 2017, I filed the foregoing Stipulation to 

Remand.  The following participants will be served electronically: 

Jacqueline A. Gilbert 
KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 
Las Vegas, NV 89139 
 
Counsel for Respondent 
 

        /s/ Sarah Walton     
An employee of Ballard Spahr LLP 
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Case Number: A-13-692304-C
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9/18/2017 10:16 AM
Steven D. Grierson
CLERK OF THE COURTCLERK OF THE COURT
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Abran E. Vigil
Nevada Bar No. 7548
Sylvia O. Semper
Nevada Bar No. 12863
Holly Ann Priest
Nevada Bar No. 13226
BALLARD SPAHR LLP
1980 Festival Plaza Dr., Suite 900
Las Vegas, Nevada 89135
Telephone:  (702) 471-7000
Facsimile:  (702) 471-7070
E-Mail:  vigila@ballardspahr.com 
E-Mail:  sempers@ballardspahr.com
E-Mail:  priesth@ballardspahr.com

Attorneys for JP Morgan Chase Bank N.A.

DISTRICT COURT

CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, N.A.,

Plaintiff,

vs.

SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company; DOES 1 
through 10, ROE BUSINESS ENTITIES 1 
through 10, inclusive,

Defendants.
_______________________________________

SFR INVESTMENTS POOL 1, LLC a 
Nevada limited liability company,

Counter-Claimant,

vs.

JP MORGAN CHASE BANK N.A.; 
ROBERT M. HAWKINS, an individual; 
CHRISTINE V. HAWKINS, an individual; 
DOES 1-10 and ROE BUSINESS 
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross 
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. A-13-692304-C  

DEPT NO. XXIV

JPMORGAN CHASE BANK, N.A.’S MOTION FOR SUMMARY JUDGMENT

///

1 

Case Number: A-13-692304-C

Electronically Filed
4/13/2018 6:29 PM
Steven D. Grierson
CLERK OF THE COURTCLERK OF THE COURT
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NOTICE OF MOTION 

 Please take notice that the undersigned will bring the foregoing Motion for 

Summary Judgment on for hearing before the above-entitled Court on the ____ day 

of _________________, 2018, at the hour of ____ o’clock ___.m. on said date, in 

Department XXIV, or as soon afterwards as counsel can be heard. 

DATED this 13th day of April, 2018. 

BALLARD SPAHR LLP 
 
 
By: /s/ Sylvia O. Semper    

Abran E. Vigil  
Nevada Bar No. 7548 
Sylvia O. Semper 
Nevada Bar No. 12863 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
 

Attorneys for Plaintiff and Counter- 
Defendant JPMorgan Chase Bank, N.A. 
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INTRODUCTION 

Defendant SFR Investments Pool 1, LLC (“SFR”) alleges that it purchased 

property at a homeowners’ association foreclosure sale (“HOA Sale”), which it 

contends extinguished a deed of trust then encumbering the property.  SFR relies 

on NRS § 116.3116(2) (“State Foreclosure Statute”), which allows properly 

conducted HOA Sales to extinguish all junior interests.   

But at the time of the HOA Sale, JPMorgan Chase Bank, N.A. (“Chase”) was 

beneficiary of record of that deed of trust as a contractually authorized servicer for 

the Federal Home Loan Mortgage Corporation (“Freddie Mac”), which owned the 

deed of trust and therefore had a property interest in the collateral.  A federal 

statute provides that while Freddie Mac is in conservatorship of the Federal 

Housing Finance Agency (“FHFA”), none of its property “shall be subject to . . . 

foreclosure . . . without the consent of [FHFA].”  12 U.S.C. § 4617(j)(3) (the “Federal 

Foreclosure Bar”).   

The Nevada Supreme Court has recently confirmed that the Federal 

Foreclosure Bar preempts the State Foreclosure Statute.  See Saticoy Bay LLC 

Series 9641 Christine View v. Fannie Mae, No. 69419, 2018 WL 1448731 (Nev. Mar. 

21, 2018).  The Ninth Circuit and many state and federal trial courts have held the 

same, and further concluded that the Federal Foreclosure Bar protects Freddie 

Mac’s property interests under circumstances, like here, where a servicer appeared 

as record beneficiary of a deed of trust owned by Freddie Mac.  See, e.g., Berezovsky 

v. Moniz, 869 F.3d 923 (9th Cir. 2017); Elmer v. JPMorgan Chase & Co., 707 F. 

App’x 426 (9th Cir. 2017); Saticoy Bay, LLC v. Flagstar Bank, FSB, 699 F. App’x 

658 (9th Cir. 2017).  

Here, Freddie Mac has been in FHFA conservatorship at all relevant times, 

and FHFA did not consent to extinguish Freddie Mac’s property interest.  Under the 

Supremacy Clause, the Federal Foreclosure Bar preempts the State Foreclosure 

Statute, and the HOA Sale did not extinguish Freddie Mac’s interest. 

For this reason, summary judgment should be entered in favor of Chase.   
 3 
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BACKGROUND 

I. The Secondary Mortgage Market  
In 1970, Congress chartered Freddie Mac to facilitate the nationwide 

secondary mortgage market, and thereby to enhance the equitable distribution of 

mortgage credit throughout the nation.  See City of Spokane v. Fannie Mae, 775 

F.3d 1113, 1114 (9th Cir. 2014).  Congress has confirmed that “the continued ability 

of [Fannie Mae] and [Freddie Mac] to accomplish their public missions is important 

to providing housing in the United States and the health of the Nation’s economy.”  

12 U.S.C. § 4501.  Freddie Mac’s federal statutory charter authorizes it to purchase 

and deal only in secured “mortgages,” not unsecured loans.  See 12 U.S.C. §§ 

1451(d), 1454; see also Lightfoot v. Cendant Mortg. Corp., 137 S. Ct. 553, 557 (2017) 

(discussing similarly situated Fannie Mae’s role as a purchaser of mortgages); Perry 

Capital LLC v. Mnuchin, 864 F.3d 591, 599-600 (D.C. Cir. 2017) (same); FHFA v. 

Nomura Holding Am., Inc., 873 F.3d 85, 105 (2d Cir. 2017) (same); Perry Capital 

LLC v. Mnuchin, 864 F.3d 591, 599-600 (D.C. Cir. 2017) (same).     

Freddie Mac has purchased millions of mortgages nationwide, including 

hundreds of thousands in Nevada.  In 2012, “the value of the combined debt and 

mortgage-related assets of [Fannie Mae and Freddie Mac] along with the Federal 

Home Loan Banks . . . exceed[ed] $5.9 trillion” nationwide.  Town of Babylon v. 

FHFA, 699 F.3d 221, 225 (2d Cir. 2012).  Indeed, “[t]he position held in the home 

mortgage business by Fannie Mae and Freddie Mac make[s] them the dominant 

force in the market.”  Id.  Their dominant position continues to today.  See Nomura, 

873. F.3d at 105; Perry, 864 F.3d at 599.    

Although Freddie Mac owns a large number of mortgage loans through its 

purchases on the secondary market, it is not in the business of managing the 

mortgages themselves, such as handling day-to-day borrower communications.  

Rather, like other investors in loans, Freddie Mac contracts with servicers to act on 

its behalf, and these servicers often are assigned deeds of trust as record beneficiary 

to facilitate their efficient management of those loans.  See Cervantes v. 
 4 
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Countrywide Home Loans, Inc., 656 F.3d 1034, 1038-39 (9th Cir. 2011) (describing 

how loan owners contract with servicers and the servicers’ role); Restatement 

(Third) of Prop.: Mortgages § 5.4 cmt. c (“Restatement”) (discussing the common 

practice where investors in the secondary mortgage market designate their servicer 

to be assignee of the mortgage); Freddie Mac’s Single-Family Seller/Servicer Guide 

(“Guide”) at 1101.2(a) (discussing Freddie Mac’s relationship with servicers to 

manage the loans Freddie Mac purchases).1  The Nevada Supreme Court has 

recognized the importance of these relationships by adopting the Restatement 

approach.  See In re Montierth, 354 P.3d 648, 650-51 (Nev. 2015).  Montierth holds 

that when a loan owner has an agent or contractual relationship with an entity who 

acts as the beneficiary of record of a deed of trust, the loan owner (though not the 

recorded beneficiary) maintains a secured property interest.  Id. 

Freddie Mac and its servicers also work with Mortgage Electronic 

Registration System (“MERS”).  The Ninth Circuit has noted that while “MERS, as 

the ‘nominee’ of the lender and of any assignee of the lender, is designated . . . as 

the ‘beneficiary’ . . . under the deed of trust,” a “lender owns the home loan 

borrower’s . . . promissory note.”  In re Mortg. Elec. Registration Sys., Inc., 754 F.3d 

772, 776 (9th Cir. 2014) (emphasis added).  The “obvious advantage” of the system 

is that “it allows residential lenders to avoid the bother and expense of recording 

every change of ownership of promissory notes.”  Id. at 776-77 (emphasis added); see 

also Higgins v. BAC Home Loans Servicing, LP, 793 F.3d 688, 689 (6th Cir. 2015) 

(holding that sale of note to new owner while MERS remains beneficiary of record of 

1  The Guide is publicly available on Freddie Mac’s website.  An interactive 
version is available at www.freddiemac.com/singlefamily/guide, and archived prior 
versions of the Guide are available at www.freddiemac.com/singlefamily/guide/ 
bulletins/snapshot.html.  While the cited sections of the Guide have been amended 
over the course of Freddie Mac’s ownership of the Loan, none of these amendments 
have materially changed the relevant sections.  A static, PDF copy of the most 
recent version of the Guide is available at http://www.allregs.com/tpl/
Viewform.aspx?formid=00051757&formtype=agency.  The Court may take judicial 
notice of the Guide.  See, e.g., Berezovsky, 869 F.3d at 932, n.9 (taking judicial 
notice of Freddie Mac’s servicing guide); Charest v. Fannie Mae, 9 F. Supp. 3d 114, 
118 & n.1 (D. Mass. 2014); Cirino v. Bank of Am., N.A., No. CV 13-8829, 2014 WL 
9894432, at *7 (C.D. Cal. Oct. 1, 2014).  
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a mortgage does not trigger Kentucky recordation requirement).  The true owner of 

the loan is the lender, its successor, or its assignee—not MERS.  See Cervantes, 656 

F.3d at 1039.   

II. FHFA and Freddie Mac in Conservatorship 
In July 2008, Congress passed the Housing and Economic Recovery Act of 

2008 (“HERA”), Pub. L. No. 110-289, 122 Stat. 2654 (codified as 12 U.S.C. § 4511 et 

seq.), which established FHFA as an independent federal agency with regulatory 

and oversight authority over Freddie Mac, the Federal National Mortgage 

Association (“Fannie Mae”), and the Federal Home Loan Banks.  In September 

2008, FHFA placed Freddie Mac and Fannie Mae (together, “the Enterprises”) into 

conservatorships “for the purpose of reorganizing, rehabilitating, or winding up 

[their] affairs.”  12 U.S.C. § 4617(a)(2).  Congress had authorized the Conservator 

“to undertake extraordinary economic measures” out of a concern that “a default by 

Fannie and Freddie would imperil the already fragile national economy.”  Perry, 

864 F.3d at 599.  Accordingly, Congress granted FHFA an array of powers, 

privileges, and exemptions from otherwise applicable laws when acting as 

Conservator.  Among these is a section providing that “[n]o property” of FHFA 

conservatorships “shall be subject to . . . foreclosure . . . without the consent of 

[FHFA].”  12 U.S.C. § 4617(j)(3). 

The Conservator has stated that it supports invocation of the Federal 

Foreclosure Bar by “authorized servicers” such as Chase in litigation such as this 

one:  “FHFA supports the reliance on Title 12 United States Code Section 4617(j)(3) 

in litigation by authorized servicers of [Freddie Mac] to preclude the purported 

involuntary extinguishment of [Freddie Mac’s] property interest by an HOA 

foreclosure sale.”  See FHFA, Statement on Servicer Reliance on the Housing and 

Economic Recovery Act of 2008 in Foreclosures Involving Homeownership 

Associations (Aug. 28, 2015), http://www.fhfa.gov/Media/PublicAffairs/

PublicAffairsDocuments/Authorized-Enterprise-Servicers-Reliance.pdf. 
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III. Undisputed Facts Specific to this Case 

A. The Subject Property, Note, and Deed of Trust 

1. A deed of trust listing Robert M. and Christine V. Hawkins as the borrowers 

(“Borrowers”); Green Point Mortgage Funding, Inc. as the lender (“Lender”); 

and MERS, as beneficiary solely as nominee for Lender and Lender’s 

successors and assigns, was recorded on June 12, 2006 (“Deed of Trust”).  See 

Ex. 5, Deed of Trust.2 The Deed of Trust granted Lender a security interest in 

real property known as 3263 Morning Springs Drive, Henderson, Nevada, 

89074 (the “Property”), to secure the repayment of a loan in the original 

amount of $240,000 to the Borrowers (the “Loan”).  Id.; See Ex. 6, Note. 

2. On September 27, 2006, Freddie Mac purchased the Loan thereby becoming 

successor to the Lender and acquiring ownership of the Deed of Trust and the 

Note.  See Ex. 7, Freddie Mac Decl. ¶ 5.  Freddie Mac maintained that ownership 

at the time of the HOA Sale on March 1, 2013.  Id. 

3. On October 27, 2009, MERS, as nominee for Lender and Lenders successors 

and assigns, recorded an assignment of the Deed of Trust to Chase.  See Ex. 

8, Assignment of Deed of Trust. 

4. At the time of the HOA Sale on March 1, 2013, Chase was the servicer of the 

Loan for Freddie Mac.  See Ex. 7, Freddie Mac Decl. ¶ 5; See Ex. 4, Chase 

Declaration ¶ 5d. 

B. Freddie Mac’s Contract with Its Servicers, Including Chase   

5. The relationship between Chase, as the servicer of the Loan, and Freddie 

Mac, as owner of the Loan, is governed by the Guide, a document central to 

Freddie Mac’s relationship with servicers nationwide.  Among other things, 

the Guide provides that Freddie Mac’s servicers may act as record 

beneficiaries for the deeds of trust Freddie Mac owns and requires that 
2 Chase requests, pursuant to NRS 47.130, that the Court take judicial notice of all recorded documents 
provided as evidence in this motion, as they are capable of accurate and ready verification based on the 
records of the Clark County Recorder, a source whose accuracy cannot reasonably be questioned.  See 
also NRS 52.015.  In addition, Chase has provided certified copies of the recorded documents which are 
presumed to be true and correct pursuant to NRS 52.125. 
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servicers assign these deeds of trust to Freddie Mac upon Freddie Mac’s 

demand.  See Exs. 7-4, 7-5 and 9 (Guides at 1101.2(a); [2012 and 2016 

corresponding sections of Guide]; 

6. Specifically, the Guide provides that: 

For each Mortgage purchased by Freddie Mac, the Seller and 
the Servicer agree that Freddie Mac may, at any time and 
without limitation, require the Seller or the Servicer, at the 
Seller’s or the Servicer’s expense, to make such endorsements 
to and assignments and recordations of any of the Mortgage 
documents so as to reflect the interests of Freddie Mac. 

 
Exs. 7-4, 7-5 and 9, (Guide at 1301.10).   

7. The Guide also provides that:  

The Seller/Servicer is not required to prepare an assignment 
of the Security Instrument to Freddie Mac. However, Freddie 
Mac may, at its sole discretion and at any time, require a 
Seller/Servicer, at the Seller/Servicer's expense, to prepare, 
execute and/or record assignments of the Security 
Instrument to Freddie Mac. 

 
Exs. 7-4, 7-5 and 9, (Guide at 6301.6) (emphasis added). 

8. The Guide authorizes servicers to foreclose on the Deed of Trust on behalf of 

Freddie Mac.  See, e.g., Exs. 7-4, 7-5 and 9, (Guide at 8105.3, 9301.1, 9301.12, 

9401.1). 

9. Accordingly, the Guide also provides for a temporary transfer of possession of 

the note when necessary for servicing, including foreclosure.  See Exs. 7-4, 7-

5 and 9 (Guide at 8107.1, 8107.2, 9301.11).  However, when in “physical or 

constructive possession of a Note,” the Servicer must “follow prudent 

business practices” to ensure that the note is “identif[ied] as a Freddie Mac 

asset.”  Id. at 8107.1(b).  Furthermore, when transferring documents in a 

mortgage file, including a note, the servicer must ensure the receiver 

acknowledges that the note is “Freddie Mac’s property.”  Exs. 7-4, 7-5 and 9 

(Guide at 3302.5).   

 8 
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10. The Guide also includes chapters regarding how and when servicers should 

appear as parties to litigation involving Freddie Mac loans.  See Guide at 

9402.2 (“Routine and non-routine litigation”), 9501 (“Selection, Retention and 

Management of Law Firms for Freddie Mac Default Legal Matters.”).  

Included among the types of “non-routine” litigation in which servicers may 

appear as a party to represent loan interests of Freddie Mac is that 

concerning “[a]ny issue involving Freddie Mac’s conservatorship.”  Guide at 

9402.2. 

11. The Guide provides that: 

All documents in the Mortgage file, . . . and all other 
documents and records related to the Mortgage of whatever 
kind or description . . . will be, and will remain at all times, 
the property of Freddie Mac.  All of these records and 
Mortgage data in the possession of the Servicer are retained 
by the Servicer in a custodial capacity only. 

 
Exs. 7-4, 7-5 and 9 (Guide at 1201.9).   

12. The Guide provides that a transferee servicer undertakes all responsibilities 

under the Guide.  See Exs. 7-4, 7-5 and 9 Guide at 7101.15(c)). 

13. Finally, the Guide provides that: 

When a Transfer of Servicing occurs, the Transferor Servicer 
may not . . . further endorse the Note, but must prepare and 
complete assignments . . . .  

To prepare and complete an assignment of a Security 
Instrument for a Subsequent Transfer of Servicing for a 
Mortgage not registered with MERS, the Transferor Servicer 
must . . . [a]ssign the Security Instrument to the Transferee 
Servicer and record the assignment. 

Exs. 7-4, 7-5 and 9 (Guide at 7101.6). 

 
C. The HOA Foreclosure Sale and SFR’s Purported Acquisition of the 

Property 
14. From August 3, 2012 through September 20, 2012, the HOA recorded a 

Notice of Delinquent Assessment Lien concerning past-due assessments, 

followed by a Notice of Default and Election to Sell, and a Notice of 
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Foreclosure Sale against the Property.  Exs. 14, 16, 17.  Then, on March 1, 

2013, the HOA foreclosed on its lien and sold the Property to SFR, which paid 

$3,700 according to the Foreclosure Deed recorded on March 6, 2013.  Ex. 18.  

15. At no time did the Conservator consent to the HOA Sale extinguishing or 

foreclosing Freddie Mac’s interest in the Property.  See Ex. 22 (FHFA’s 

Statement on HOA Super-Priority Lien Foreclosures (Apr. 21, 2015), 

www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Super-Priority-

Lien-Foreclosures.aspx). 

LEGAL STANDARD 
“Summary judgment is appropriate . . . when the pleadings, depositions, 

answers to interrogatories, admissions, and affidavits, if any, that are properly 

before the court demonstrate that no genuine issue of material fact exists, and that 

the moving party is entitled to judgment as a matter of law.”  Wood v. Safeway, Inc., 

121 P.3d 1026, 1031 (Nev. 2005).  “While the pleadings and other evidence must be 

construed in the light most favorable to the nonmoving party, that party has the 

burden to ‘do more than simply show that there is some metaphysical doubt’ as to 

the operative facts to defeat a motion for summary judgment.”  Id. at 1031 (quoting 

Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 586 (1986)).  The 

governing law determines which “factual disputes are material and will preclude 

summary judgment; other factual disputes are irrelevant.”  Id.  Accordingly, Nevada 

courts follow the federal summary judgment standard, not the “slightest doubt” 

standard previously applicable before Wood.  Id. at 1031, 1037. 
 

ARGUMENT 

I. The Federal Foreclosure Bar Defeats SFR’s Claim to an Interest in the 
Property Free and Clear of the Deed of Trust 

A. The Federal Foreclosure Bar Preempts Contrary State Law 

As the Nevada Supreme Court and the Ninth Circuit recently held, the 

Federal Foreclosure Bar preempts the State Foreclosure Statute that would 
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otherwise permit the HOA’s foreclosure of its superpriority lien to extinguish the 

Enterprises’ interest in property while the Enterprises are under FHFA’s 

conservatorship.  Christine View, 2018 WL 1448731, at *3; Berezovsky, 869 F.3d at 

930-31; Elmer, 707 F. App’x at 427-28; Flagstar, 699 F. App’x at 658-59.  Indeed, 

nearly thirty related cases in the U.S. District Court of Nevada agree.3  Similarly, 

3  See Skylights v. Byron, 112 F. Supp. 3d 1145, 1153 (D. Nev. 2015); Premier 
One Holdings, Inc. v. Fannie Mae, No. 2:14-cv-02128-GMN-NJK, 2015 WL 4276169 
(D. Nev. July 14, 2015); Williston Inv. Grp., LLC v. JP Morgan Chase Bank, NA, 
No. 2:14-cv-02038-GMN-PAL, 2015 WL 4276144 (D. Nev. July 14, 2015); My Glob. 
Vill., LLC v. Fannie Mae, No. 2:15-cv-00211-RCJ-NJK, 2015 WL 4523501 (D. Nev. 
July 27, 2015); 1597 Ashfield Valley Trust v. Fannie Mae, No. 2:14-cv-02123-JCM, 
2015 WL 4581220 (D. Nev. July 28, 2015); Fannie Mae v. SFR Invs. Pool 1, LLC, 
No. 2:14-CV-2046-JAD-PAL, 2015 WL 5723647 (D. Nev. Sept. 29, 2015); Saticoy 
Bay, LLC Series 1702 Empire Mine v. Fannie Mae, No. 2:14-CV-01975-KJD-NJK, 
2015 WL 5709484 (D. Nev. Sept. 29, 2015); Opportunity Homes, LLC v. Freddie 
Mac, 169 F. Supp. 3d 1073 (D. Nev. 2016); FHFA v. SFR Investments Pool 1, LLC, 
No. 2:15-cv-1338-GMN-CWH, 2016 WL 2350121 (D. Nev. May 2, 2016); G & P Inv. 
Enters., LLC v. Wells Fargo Bank, N.A., No. 2:15-cv-0907-JCM-NJK, 2016 WL 
4370055 (D. Nev. Aug. 4, 2016); Saticoy Bay LLC, Series 2714 Snapdragon v. 
Flagstar Bank, FSB, No. 2-13-CV-1589-JCM-VCF, 2016 WL 1064463 (D. Nev. Mar. 
17, 2016); Koronik v. Nationstar Mortg. LLC, No. 2:13-CV-2060-GMN-GWF, 2016 
WL 7493961 (D. Nev. Dec. 30, 2016); Nevada Sand Castles, LLC v. Green Tree 
Servicing LLC, No. 2:15-CV-0588-GMN-VCF, 2017 WL 701361 (D. Nev. Feb. 22, 
2017); Alessi & Koenig, LLC v. Dolan, Jr., No. 2:15-cv-00805-JCM-CWH, 2017 WL 
773872 (D. Nev. Feb. 27, 2017); FHFA v. Nevada New Builds, LLC, No. 2:16-cv-
1188-GMN-CWH, 2017 WL 888480 (D. Nev. Mar. 6, 2017); LN Mgmt. LLC v. 
Pfeiffer, No. 2:13-cv-1934-JCM-PAL, 2017 WL 955184 (D. Nev. Mar. 9, 2017); Vita 
Bella Homeowners Ass’n v. Fannie Mae, No. 2:15-cv-00515-JCM-VCF, 2017 WL 
6055667 (D. Nev. Mar. 9, 2017); JP Morgan Chase Bank, N.A. v. Las Vegas Dev’t 
Grp., LLC, No. 2:15-cv-1701-JCM-VCF, 2017 WL 937722 (D. Nev. Mar. 9, 2017); 
Freddie Mac v. Donel, No. 2:16-cv-176, 2017 WL 2692403 (D. Nev. June 21, 2017); 
Cohen v. Bank of America, N.A., No. 2:15-cv-01393-GMN-GWF, 2017 WL 4185464 
(D. Nev. Sept. 21, 2017); Fannie Mae v. Canyon Willow Owners Ass’n, No. 2:16-cv-
00203-JCM-CWH, 2018 WL 297575 (D. Nev. Jan. 4, 2018); Springland Vill. 
Homeowners Ass’n v. Pearman, No. 3:16-cv-00423-MMD-WGC, 2018 WL 357853 (D. 
Nev. Jan. 10, 2018); Freddie Mac v. T-Shack, Inc., No. 2:16-cv-02664-JCM-PAL, 
2018 WL 456878 (D. Nev. Jan. 17, 2018); Green Tree Servicing LLC v. Valencia 
Mgt. LLC, No. 2:15-cv-725-JCM-PAL, 2018 WL 505070 (D. Nev. Jan. 22, 2018); 
Fannie Mae v. KK Real Est. Inv. Fund, LLC, No. 2:17-cv-1289-JCM-CWH, 2018 WL 
525297 (D. Nev. Jan. 23, 2018); JP Morgan Chase Bank, N.A. v. Res. Grp., LLC, No. 
2:17-cv-00225-JCM-NJK, 2018 WL 894612, at *5 (D. Nev. Feb. 13, 2018); MRT 
Assets LLC v. Nationstar Mortg., LLC, No. 2:17-cv-0070-JCM-CWH, 2018 WL 
1245501 (D. Nev. Mar. 9, 2018); Collegium Fund Series 32 v. Snyder, No. 2:16-cv-
1640-JCM-PAL, 2018 WL 1368263 (D. Nev. Mar. 16, 2018); FLP-Vervain Ct. LLC v. 
DHI Mortg. Co., No. 2:13-cv-1517-GMN-CWH, 2018 WL 1413371 (D. Nev. Mar. 21, 
2018). 
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Nevada state courts have resolved similar claims in favor of Freddie Mac, Fannie 

Mae, and their servicers in at least another thirty cases.4 

The State Foreclosure Statute is preempted either through express or conflict 

preemption.  A federal statute expressly preempts contrary law when it “explicitly 

manifests Congress’s intent to displace state law.”  Valle del Sol Inc. v. Whiting, 732 

F.3d 1006, 1022 (9th Cir. 2013).  This is the case here:  the text of HERA declares 

that “[n]o property of the Agency shall be subject to levy, attachment, garnishment, 

foreclosure, or sale.”  12 U.S.C. § 4617(j)(3).  The Federal Foreclosure Bar 

4   Saticoy Bay LLC Series 9641 Christine View vs. Fannie Mae, No. A-13-
690924-C (Nev. Dist. Ct. Dec. 8, 2015); 5312 La Quinta Hills LLC, vs. BAC Home 
Loans Serv’g LP, No. A-13-693427-C (Nev. Dist. Ct. Jan. 6, 2016); NV West 
Servicing LLC v. Bank of America, N.A., No. A-14-705996-C (Nev. Dist. Ct. Jan. 25, 
2016); Fort Apache Homes, Inc. vs. JPMorgan Chase Bank, N.A., No. A-13-691166-
C (Nev. Dist. Ct. Feb. 5, 2016); RLP-Buckwood Court, LLC, v. GMAC Mortg., LLC, 
No. A-13-686438-C, (Nev. Dist. Ct. May 24, 2016); A&I LLC Series 3 v. Lowry, No. 
A-13-691529-C (Nev. Dist. Ct. May 31, 2016); Gavirati v. Washington Mutual Bank, 
FA, No. A-13-690263-C (Nev. Dist. Ct. Sept. 1, 2016); Nevada New Builds, LLC v. 
Nationstar Mortg. LLC, No. A-14-704924-C (Nev. Dist. Ct. Sept. 27, 2016); Daisy 
Trust v. Wells Fargo; No. A-13-679095-C (Oct. 14, 2016); SFR Inv. Pool 1, LLC v. 
Green Tree Servicing, LLC, No. A-13-680704 (Nev. Dist. Ct. Nov. 17, 2016); Summit 
Canyon Resources LLC v. Kraemer, No. A-15-714882-C (Nev. Dist. Ct. Nov. 22, 
2016); Nevada Sandcastles, LLC, v. Nationstar Mortg., LLC, No. A-14-701775-C 
(Nev. Dist. Ct. Dec. 21, 2016); Saticoy Bay LLC Series 338 Flying Colt v. Nationstar 
Mortg., LLC, No. A-13-684192-C  (Nev. Dist. Ct. Dec. 21, 2016); Honeybadgers 
Holdings LLC v. Karimi, No. A-15-718824-C (Nev. Dist. Ct. Mar. 22, 2017); Choctaw 
Avenue Trust v. JPMorgan Chase Bank N.A., No. A-12-667762-C (Nev. Dist. Ct. 
June 12, 2017); Saticoy Bay LLC Series 4930 Miners Ridge v. JPMorgan Chase 
Bank N.A., No. A-13-681090-C (Nev. Dist. Ct. June 27, 2017); RJRN Holdings, LLC 
v. Green Tree Servicing LLC, A-14-704682-C (Nev. Dist. Ct. July 21, 2017); Nevada 
Sandcastles LLC v. Green Tree Servicing LLC, A-13-691521-C (Nev. Dist. Ct. Aug. 
14, 2017); Hampton & Hampton Collections, LLC v. Pan, No. 14-A-706519-C, 2017 
WL 5660707 (Nev. Dist. Ct. Oct. 6, 2017); Magden v. Nationstar Mortgage, LLC, No. 
A-15-718839, 2017 WL 5904448 (Nev. Dist. Ct. Oct. 25, 2017); S&J Investments, 
LLC v. Nationstar Mortg., LLC, No. 14-A-706229-C, 2017 WL 5900522 (Nev. Dist. 
Ct. Oct. 27, 2017); Saticoy Bay LLC Series 529 Quail Bird v. Green Tree Servicing 
LLC, No. 14-A-704414, 2017 WL 5900521 (Nev. Dist. Ct. Nov. 8, 2017); Nationstar 
Mortg., LLC v. Kincer, No. 14-A-698443-C, 2017 WL 6940444 (Nev. Dist. Ct. Nov. 
27, 2017); Nevada New Builds, LLC v. JPMorgan Chase Bank, No. 13-A-690954, 
2017 WL 7058170 (Nev. Dist. Ct. Dec. 14, 2017); Minute Order, NV Eagles LLC v. 
Bank of Ney York Mellon, No. A-16-733337-C (Nev. Dist. Ct. Dec. 15, 2017); Nevada 
New Builds LLC v. JPMorgan Chase Bank, N.A., No. A-13-690954-C (Nev. Dist. Ct. 
Dec. 15, 2017); Minute Order, Chao Ma v. JPMorgan Chase Bank, N.A., No. A-14-
701426-C (Nev. Dist. Ct. Dec. 29, 2017); 3426 Death Valley Drive Trust v. 
JPMorgan Chase Bank, N.A., No. A-13-687081-C (Nev. Dist. Ct. Jan. 5, 2018); First 
100 LLC v. Bank of Am., N.A., No. A-13-677352-C (Nev. Dist. Ct. Jan. 25, 2018); 
First 100 LLC v. Citimortgage Inc., No. A-14-705078-C (Nev. Dist. Ct. Jan. 25, 
2018).  Chase does not cite these cases as precedential authority but rather, 
consistent with Nev. R. App. P. 36(c)(3), cites them for their persuasive value. 
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automatically bars any nonconsensual limitation or extinguishment through 

foreclosure of any interest in property held by Freddie Mac while in 

conservatorship.  All of these “adverse actions . . . could otherwise be imposed on 

FHFA’s property under state law.  Accordingly, Congress’s creation of these 

protections clearly manifests its intent to displace state law.”  Skylights, 112 F. 

Supp. 3d at 1153.  

The Federal Foreclosure Bar also preempts the State Foreclosure Statute 

under a theory of conflict preemption because “state law is naturally preempted to 

the extent of any conflict with a federal statute.”  Valle del Sol, 732 F.3d at 1023 

(quoting Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000)).  

Congress’s clear and manifest purpose in enacting Section 4617(j)(3) was to protect 

FHFA conservatorships from actions, such as the HOA Sale, that otherwise would 

deprive them of their property interests.  Accordingly, “the [State Foreclosure 

Statute] is in direct conflict with Congress’s clear and manifest goal to protect 

[Freddie Mac]’s property interest while under the FHFA’s conservatorship from 

threats arising from state foreclosure law.”  Christine View, 2018 WL 1448731, at 

*3; see also Berezovsky, 869 F.3d at 930 (“[T]he Federal Foreclosure Bar implicitly 

demonstrates a clear intent to preempt [the State Foreclosure Statute].”); Elmer, 

707 F. App’x at 427-28 (following Berezovsky); Flagstar, 699 F. App’x at 658-59 

(same).    

B. The Federal Foreclosure Bar Protected Freddie Mac’s Property 
Interest 

To successfully invoke the Federal Foreclosure Bar’s protection, Chase needs 

to establish two things:  First, that Freddie Mac owned the Loan at the time of the 

HOA Sale, and second, that ownership of the Loan was a property interest covered 

by the Federal Foreclosure Bar’s protection.  Chase satisfies both here.   
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1. Freddie Mac Had a Property Interest at the Time of the HOA 

Sale  

Berezovsky and Elmer confirm that Freddie Mac’s property interest may be 

established by Freddie Mac’s business records and a declaration from a Freddie Mac 

employee explaining that the records show when Freddie Mac owned the Loan.  

Berezovsky, 869 F.3d at 933; Elmer, 707 F. App’x at 428.  Here, Chase has 

submitted materially identical evidence to that found sufficient for summary 

judgment in those Ninth Circuit decisions.  This Ninth Circuit precedent should be 

highly persuasive here, as federal courts and Nevada courts have adopted the same 

standard for what evidence is sufficient for summary judgment.  See Wood v. 

Safeway, Inc., 121 P.3d 1026, 1031 (Nev. 2005) (citing Matsushita Elec. Indus. Co. 

v. Zenith Radio Corp., 475 U.S. 574 (1986) for Nevada’s standard for summary 

judgment).  In fact, Chase has gone beyond what was required by the Ninth Circuit, 

also submitting business records of Chase, derived from a database Chase uses to 

track the loans that it services, and a declaration of Chase employee. 

 These business records and employee declarations support the fact that 

Freddie Mac acquired the Loan in September 2006 and continued to own the Loan 

at the time of the HOA Sale in March 2013.  See Ex. 7, Freddie Mac Decl. ¶  5e; Ex. 

7-1. As explained in Dean Meyer’s declaration, Freddie Mac maintains its business 

records in its MIDAS system, which Freddie Mac uses in the course of its everyday 

business to manage and record information about the mortgage loans it owns.  See 

Ex. 7, Freddie Mac Decl. ¶ 3. The mortgage payment history, among other elements 

in Freddie Mac’s records, shows that the servicer continued to report monthly to 

Freddie Mac about the Loan in March 2013, demonstrating Freddie Mac’s 

ownership of the Loan at the time of the HOA Sale.  See Ex. 7, Freddie Mac Decl. ¶  

5k; Ex. 7-7. 

The business records and declarations also show that Chase was the servicer 

of the Loan for Freddie Mac at the time of the HOA Sale.  The declarations explain  
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how the business records identify the servicer for the Loan and how one can 

determine that Chase, the current servicer, was also the servicer at the time of the 

HOA Sale in March 2013.  See Ex. 7, Freddie Mac Decl. ¶  5j.  

Under the applicable rules of evidence, business records are, by their nature, 

admissible to prove the truth of their contents when introduced by a qualified 

witness, as they are here.  See NRS 51.135; Fed. R. Evid. 803 (advisory committee’s 

note to 1972 proposed rules) (noting that business records, including electronic 

database records, have “unusual reliability”).  Berezovsky and Elmer held that the 

business records of Freddie Mac are admissible.  Berezovsky, 869 F.3d at 932 & n.8 

(holding that Freddie Mac “database printouts” were sufficient to support a “valid 

and enforceable” property interest under Nevada law); Elmer, 707 F. App’x at 428 

(finding that a declaration from a Freddie Mac employee and records from Freddie 

Mac’s database were “reliable and uncontroverted evidence of its interest in the 

property on the date of the foreclosure”).  The same analysis applies to the evidence 

here. 
a.  Freddie Mac Owned the Note and Deed of Trust Under 

Nevada Law  

(i) Nevada Adopts the Restatement Approach that 
Acknowledges the Loan Owner-Servicer 
Relationship 

Under Nevada law, when Freddie Mac purchased the Loan on or about 

September 2006, Freddie Mac acquired ownership of the note and Deed of Trust.  

Nevada law incorporates the Restatement, which describes the typical arrangement 

between investors in mortgages, such as Freddie Mac, and their servicers: 

Institutional purchasers of loans in the secondary mortgage 
market often designate a third party, not the originating 
mortgagee, to collect payments on and otherwise “service” the 
loan for the investor.  In such cases the promissory note is 
typically transferred to the purchaser, but an assignment of the 
mortgage from the originating mortgagee to the servicer may be 
executed and recorded.  This assignment is convenient because 
it facilitates actions that the servicer might take, such as 
releasing the mortgage, at the instruction of the purchaser.     
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Restatement § 5.4 cmt. c (emphasis added).  The Restatement then emphasizes that 

this arrangement preserves the investor’s ownership interest:  “It is clear in this 

situation that the owner of both the note and mortgage is the investor and not the 

servicer.”  Id. (emphasis added).  Thus, the Restatement acknowledges that the 

assignment of a deed of trust to a servicer does not alter the fact that the loan 

purchaser remains the owner of the note and deed of trust.  The Restatement 

approach also is a recognition of the realities of the mortgage industry:  Freddie 

Mac and Fannie Mae can more efficiently support the national secondary mortgage 

market if they can contract with servicers to manage loans without relinquishing 

ownership of deeds of trust. 

The Nevada Supreme Court reaffirmed that it adopted the entirety of the 

Restatement approach, and specifically cited to the sections cited above.  See 

Montierth, 354 P.3d at 650-51.  Montierth explained that where the record 

beneficiary of the deed of trust has contractual or agency authority to foreclose on 

the note owner’s behalf, the note owner maintains a property interest in the 

collateral.  See id.5  Indeed, the Nevada Supreme Court has recently characterized 

Montierth as “recognizing that it is an acceptable practice for a loan servicer to 

serve as the beneficiary of record for the actual deed of trust beneficiary.”  Ohfuji 

Investments, LLC v. Nationstar Mortg., LLC, No. 72676, 2018 WL 1448729, at *1 

(Nev. Mar. 15, 2018) (unpublished disposition).  Ohfuji referenced this holding of 

Montierth in describing the relationship between Nationstar, a loan servicer, and 

Fannie Mae, a loan owner—similar facts to those here. 

Montierth applied the Restatement to a situation where MERS, as nominee 

for the original lender and its successors and assigns, served as record beneficiary of 

5  Accordingly, Montierth clarified the earlier Nevada Supreme Court decision 
in Edelstein v. Bank of New York Mellon, 286 P.3d 249, 257-58 (2012), which had 
discussed a general rule about what happens when a note and deed of trust are split 
without needing to consider the exception when a contractual or agency relationship 
exists between the entity who owns the loan and the entity who serves as record 
beneficiary of the deed of trust.  Montierth, 354 P.3d at 651 (“Because it was not 
pertinent to [the Nevada Supreme Court’s] analysis in Edelstein, [the court] did not 
include the exceptions provided in the Restatement.”).  
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a deed of trust, while Deutsche Bank had acquired the related promissory note from 

the original lender.  Id. at 649.  The Nevada Supreme Court concluded that the 

relationship between MERS and Deutsche Bank, wherein MERS had authority to 

foreclose on Deutsche Bank’s behalf, ensured that Deutsche Bank remained a 

“secured creditor” with a “fully-secured, first priority deed” that could be enforced.  

Id. at 650-51.  Deutsche Bank, like Freddie Mac here, accordingly retained a 

property interest while another entity was beneficiary of record of the deed of trust.    

The Ninth Circuit, in addition to various state and federal trial courts, 

already has recognized that under the approach articulated by Montierth and the 

Restatement, Freddie Mac need not have been beneficiary of record of a deed of 

trust in order to have a protected property interest.  See, e.g., Berezovsky, 869 F.3d 

at 932; Elmer, 707 F. App’x at 427-28; Flagstar, 699 F. App’x at 658-59.  The Ninth 

Circuit rejected any argument that, under Nevada law, a loan owners’ property 

interest depends on its name appearing in the public property records:  “[a]lthough 

the recorded deed of trust here omitted Freddie Mac’s name, Freddie Mac’s property 

interest is valid and enforceable under Nevada law” because Freddie Mac owned the 

note and its servicer was beneficiary of record of the deed of trust.  Berezovsky, 869 

F.3d at 932.  This Court should do the same here. 

(ii) Nevada Adopts the Uniform Commercial Code, 
Which Is Consistent with the Restatement 
Approach 

The Restatement approach, acknowledging that different entities might be 

owner or record beneficiary of a Deed of Trust, is consistent with Nevada’s adoption 

of Uniform Commercial Code Article 3, which provides that “[a] person may be a 

person entitled to enforce [a promissory note] even though the person is not the 

owner of the [that note].”  Nev. Rev. Stat. § 104.3301.  A “person entitled to enforce” 

a note may be a “holder” of the note or even a “nonholder in possession of the [note] 

who has the rights of the holder.”  Id.  Accordingly, “the status of holder merely 

pertains to one who may enforce the debt and is a separate concept from that of 
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ownership.”  Thomas v. BAC Home Loans Servicing, LP, No. 56587, 2011 WL 

6743044, at *3 n.9 (Nev. Dec. 20, 2011).  That is because “[o]wnership rights in 

instruments may be determined by principles of the law of property    . . . which do 

not depend upon whether the instrument was transferred.”  UCC § 3-203 cmt. 1.  

For that reason, a transfer of a note has no bearing on ownership, but instead “vests 

in the transferee any right of the transferor to enforce the instrument.”  Nev. Rev. 

Stat. § 104.3203.6 

In fact, the Nevada Supreme Court has applied this principle in a similar 

circumstance, where Freddie Mac claimed to own a note while BAC was the holder 

of the note and the record beneficiary of the associated deed of trust.  The court held 

there was nothing inconsistent with this situation under Nevada law.  See Thomas, 

2011 WL 6743044, at *1, 3 & n.9.  Here, too, there is nothing inconsistent with 

Freddie Mac being the owner of the note and the Deed of Trust, while Chase, its 

servicer, was beneficiary of record of the Deed of Trust. 

b. The Guide Confirms that Freddie Mac Retains Ownership 
of the Deed of Trust While Chase Is Record Beneficiary 

The Guide serves as a central document governing the contractual 

relationship between Freddie Mac and its servicers nationwide, including Chase.  

See Guide at 1101.2(a) (Exs. 7-4, 7-5 and 9).  The provisions of the Guide 

demonstrate that Freddie Mac and its loan servicers maintain the type of 

relationship described in the Restatement and Montierth.  See Berezovsky, 869 

F.3d at 932-33; Montierth, 354 P.3d at 651 (looking to whether a loan owner can 

“compel an assignment of the deed of trust”). 

6  Similarly, Uniform Commercial Code Article 9 provides that “[t]he 
attachment of a security interest in a right to payment or performance secured by a 
security interest or other lien on personal or real property is also attachment of a 
security interest in the security, mortgage or other lien.” NRS § 104.9203(7).  Thus, 
“a transferee of a mortgage note” such as Freddie Mac “whose property right in the 
note has attached also automatically has an attached property right in the 
mortgage that secures the note.”  Report of the Permanent Editorial Board for the 
UCC, Application of the UCC to Selected Issues Relating to Mortgage Notes at 14 
(Nov. 14, 2011) (emphasis added). 
 18 

                                            

AA_1491



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

BA
LL

AR
D

 S
PA

H
R 

LL
P 

19
80

 F
E

ST
IV

A
L 

PL
A

ZA
 D

R
IV

E
, S

U
IT

E
 9

00
 

LA
S 

V
E

G
A

S,
 N

E
V

A
D

A
 8

91
35

  
(7

02
) 4

71
-7

00
0 

FA
X 

(7
02

) 4
71

-7
07

0 

 
For example, the Guide provides that “Freddie Mac may, at any time and 

without limitation, require the Seller or the Servicer . . . to make such . . . 

assignments and recordations of any of the Mortgage documents so as to reflect the 

interests of Freddie Mac.”  Guide at 1301.10; see also Guide at 6301.6 (similar).  The 

Guide also authorizes servicers to protect the interests of Freddie Mac in the Loan, 

including in foreclosure proceedings.  See Guide at 8107.1, 8107.2, 9301.11. Exs. 7-

4, 7-5 and 9.  Nevertheless, the Guide is clear that ownership always lies with 

Freddie Mac.  For example, “[a]ll documents in the Mortgage file, . . . and all other 

documents and records related to the Mortgage of whatever kind or description . . . 

will be, and will remain at all times, the property of Freddie Mac.”  Guide at 1201.9, 

Exs. 7-4, 7-5 and 9, see also id. at 3302.5, 8107.1(b). 

Thus, the fact that Freddie Mac’s servicer, Chase, was the beneficiary of 

record of the Deed of Trust at the time of the HOA Sale does not negate the fact 

that Freddie Mac remained the owner of the note and the Deed of Trust at that 

time.  Accordingly, the Federal Foreclosure Bar, which protects Freddie Mac’s 

property interests, protected the Deed of Trust from extinguishment, and Freddie 

Mac continued to own both the Deed of Trust and the note after the HOA Sale. 

2. The Federal Foreclosure Bar’s Protection Extends to Freddie 
Mac’s Property Interest Here 

a. The Federal Foreclosure Bar Provides Broad Protection to 
Freddie Mac’s Lien Interests  

Federal law defines the scope of property interests protected by statutes such 

as the Federal Foreclosure Bar broadly.  See Matagorda Cty. v. Russell Law, 19 

F.3d 215, 221 (5th Cir. 1994).  Courts have repeatedly held that mortgage liens 

constitute property for purposes of the analogous FDIC statute, 12 U.S.C. 

§ 1825(b)(2).7  “[T]he term ‘property’ in § 1825(b)(2) encompasses all forms of 

7   When analyzing HERA’s provisions, courts have frequently turned to 
precedent interpreting FDIC’s analogous receivership authority.  See, e.g., Cty. of 
Sonoma v. FHFA, 710 F.3d 987, 993 (9th Cir. 2013); In re Fed. Home Loan Mortg. 
Corp. Derivative Litig., 643 F. Supp. 2d 790, 795 (E.D. Va. 2009), aff’d sub nom. La. 
Mun. Police Emps. Ret. Sys. v. FHFA, 434 F. App’x 188 (4th Cir. 2011). 
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interest in property, including mortgages and other liens.”  Simon v. Cebrick, 53 

F.3d 17, 20 (3d Cir. 1995).  This reflects Congress’s intent to provide the greatest 

possible scope of protection to Freddie Mac and Fannie Mae in the midst of a severe 

housing crisis.  Cf. Cambridge Capital Corp. v. Halcon Enters., Inc., 842 F. Supp. 

499, 503 (S.D. Fla. 1993) (“This Court need look no further than [Section 1825(b)(2)] 

itself to determine that Congress has expressed its intent that no property of the 

FDIC—fee or lien—be subject to foreclosure without the FDIC’s consent.”); 

Trembling Prairie Land Co. v. Verspoor, 145 F.3d 686, 691 (5th Cir. 1998) (“In 

deference to the will of Congress, we hold that the tax sale at issue was conducted 

without the consent of the FDIC . . . [and] violated 12 U.S.C. § 1825(b)(2).”).  

Therefore, Freddie Mac’s interest here—ownership of both the Deed of Trust and 

the note—was a protected property interest under the Federal Foreclosure Bar. 
 

b. The Federal Foreclosure Bar Extends to Freddie Mac 
When It Is Under FHFA’s Conservatorship 

 
The Federal Foreclosure Bar necessarily protects the Deed of Trust because 

the Conservator has succeeded by law to all of Freddie Mac’s “rights, titles, powers, 

and privileges,” 12 U.S.C. § 4617(b)(2)(A)(i).  Accordingly, “[Freddie Mac]’s property 

interest effectively becomes the FHFA’s while the conservatorship exists.”  

Christine View, 2018 WL 1448731, at *2 (citing 12 U.S.C. § 4617(b)(2)(A)(i)).  This 

interpretation is supported by the text and structure of HERA.  Skylights, 112 F. 

Supp. 3d at 1155.  Section 4617 concerns FHFA’s “[a]uthority over” Freddie Mac 

and Fannie Mae when they are “critically undercapitalized” and thus must be 

placed into conservatorship or receivership.  Furthermore, the protections of Section 

4617(j)(3) apply in “any case in which [FHFA] is acting as a conservator or a 

receiver.”  12 U.S.C. § 4617(j)(1).   

Indeed, courts uniformly have rejected any argument that the immunities 

provided by Section 4617(j) do not apply to the property of Freddie Mac or Fannie 

Mae while in FHFA conservatorship.  See Skylights, 112 F. Supp. 3d at 1155 

 20 
AA_1493



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

BA
LL

AR
D

 S
PA

H
R 

LL
P 

19
80

 F
E

ST
IV

A
L 

PL
A

ZA
 D

R
IV

E
, S

U
IT

E
 9

00
 

LA
S 

V
E

G
A

S,
 N

E
V

A
D

A
 8

91
35

  
(7

02
) 4

71
-7

00
0 

FA
X 

(7
02

) 4
71

-7
07

0 

 
(collecting cases); Nevada v. Countrywide Home Loans Servicing, LP, 812 F. Supp. 

2d 1211, 1218 (D. Nev. 2011) (“[W]hile under the conservatorship with the FHFA, 

Fannie Mae is statutorily exempt from taxes, penalties, and fines to the same 

extent that the FHFA is.”); FHFA v. City of Chicago, 962 F. Supp. 2d 1044, 1064 

(N.D. Ill. 2013) (argument is “meritless”).  Courts have also rejected similar 

arguments in the context of FDIC receiverships.  See, e.g., In re Cty. of Orange, 262 

F.3d 1014, 1020 (9th Cir. 2001); Cty. of Fairfax v. FDIC, Civ. A. No. 92-0858, 1993 

WL 62247, at *4 (D.D.C. Feb. 26, 1993).  

C. FHFA Did Not Consent to the Extinguishment of the Deed of Trust 

While it is not Chase’s burden to establish this fact, it is undisputed that 

FHFA has not consented to extinguish Freddie Mac’s property interest in this case.  

Because Freddie Mac had a protected property interest at the time of the HOA 

foreclosure sale, the Federal Foreclosure Bar precluded SFR from acquiring free-

and-clear title unless SFR obtained FHFA’s consent to extinguish Freddie Mac’s 

interest.  Indeed, “[t]he Federal Foreclosure Bar cloaks the FHFA’s ‘property with 

Congressional protection unless or until the Agency affirmatively relinquishes it.’”  

Christine View, 2018 WL 1448731, at *3 (quoting Berezovsky, 869 F.3d at 929). 

SFR cannot show that it received such consent.  To the contrary, the 

Conservator has publicly announced that it  “has not consented, and will not 

consent in the future, to the foreclosure or other extinguishment of any Fannie Mae 

or Freddie Mac lien or other property interest in connection with HOA foreclosures 

of super-priority liens.”  See Ex. 22, FHFA Statement.8  Thus, “it is clear that FHFA 

did not consent to the extinguishment of [the Enterprise’s] property interest 

through the HOA’s foreclosure sale.”  Alessi & Koenig, 2017 WL 773872, at *3 

(citing and relying on cases in which FHFA’s statement was sufficient to show 

FHFA’s lack of consent).    

 

8  This public statement on a government website is subject to judicial notice.  
See Daniels-Hall v. Nat’l Educ. Ass’n, 629 F.3d 992, 998-99 (9th Cir. 2010). 
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D. Chase May Assert the Federal Foreclosure Bar to Protect Its Interest 

and Freddie Mac’s Interest in the Deed of Trust 
 

 The Federal Foreclosure Bar works automatically by operation of law, 

protecting the Deed of Trust and thereby limiting the property rights SFR could 

have acquired in the HOA Sale.  When the Federal Foreclosure Bar prevented the 

extinguishment of the Deed of Trust, it did not merely preserve Freddie Mac’s 

ownership interest; it also preserved Chase’s parallel interests.9  Accordingly, Chase 

has standing because (1) Chase’s interest in the Deed of Trust as beneficiary of 

record is preserved when the Federal Foreclosure Bar applies, and (2) Chase has a 

contractual relationship as servicer to protect Freddie Mac’s interest in litigation 

relating to the Loan.  

The Nevada Supreme Court recently adopted this position in Nationstar 

Mortgage, LLC v. SFR Investments Pool 1, LLC, 396 P.3d 754 (Nev. 2017).  

Similarly, the Ninth Circuit found Nationstar persuasive and held that servicers 

may raise the Federal Foreclosure Bar to defend property interests of Fannie Mae 

and Freddie Mac in litigation.  Flagstar, 699 F. App’x at 658-59.  Nationstar holds 

that “the servicer of a loan owned by [an Enterprise] may argue that the Federal 

Foreclosure Bar preempts NRS 116.3116, and that neither [the Enterprise] nor the 

FHFA need be joined as a party.”  396 P.3d at 758.  The Nevada Supreme Court 

cited Montierth, which recognizes that when a noteholder authorizes the beneficiary 

of record of a deed of trust to enforce the deed of trust, the beneficiary of record may 

do so.  See id. at 757 (citing Montierth, 354 P.3d at 651).   

Nationstar and Flagstar are consistent with the holdings of numerous other 

courts recognizing that Article III standing may be conferred by contract and 

assignment.  E.g., Sprint Comm’ns Co., L.P. v. APCC Servs., Inc., 554 U.S. 269, 271-

9  For example, in a related case, a federal court granted Fannie Mae’s servicer 
summary judgment against an HOA sale purchaser’s claims because, when the 
“Court determined that Fannie Mae’s interest in the Property was not 
extinguished,” this meant that the servicer’s interest also “was not affected” by the 
HOA Sale.  See Order, Saticoy Bay, LLC Series 1702 Empire Mine v. Fannie Mae, 
No. 2:14-CV-01975-KJD-NJK, slip op. at 3 (D. Nev. Sept. 29, 2015) (ECF No. 129). 
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72 (2008); CWCapital Asset Mgmt., LLC v. Chicago Props., 610 F.3d 497, 501 (7th 

Cir. 2010).  Indeed, courts routinely recognize that servicers like Chase have 

constitutional and prudential standing to bring an action regarding the loan.  See, 

e.g., Greer v. O'Dell, 305 F.3d 1297, 1299 (11th Cir. 2002) (“[A] loan servicer is a 

‘real party in interest’ with standing to conduct, through licensed counsel, the legal 

affairs of the investor relating to the debt that it services.”). 

The evidence in this case confirms that Freddie Mac is the owner of the Loan 

and that Chase is Freddie Mac’s contractually authorized servicer.  Supra at 

Section B.1.  Pursuant to its contract with Freddie Mac, Chase has the authority to 

represent Freddie Mac’s interests in litigation in which Chase is a party with 

respect to the loans it services.  See, e.g., Exs. 7-4, 7-5 and 9, Guide at 8105.3, 

9301.1, 9301.12, 9401.1, 9402.2-4, Chapter 9500.  Furthermore, the Conservator has 

publicly supported invocation of the Federal Foreclosure Bar by servicers in 

litigation such as this one.  See FHFA Statement on Servicer Reliance on the 

Housing and Economic Recovery Act of 2008 in Foreclosures Involving 

Homeownership 

Associations,http://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/Auth

orized-Enterprise-Servicers-Reliance.pdf. SFR can present no contrary evidence to 

create a genuine dispute about these facts.  Accordingly, Chase may invoke the 

Federal Foreclosure Bar in this litigation without joining Freddie Mac or FHFA as a 

party.  

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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CONCLUSION 

For these reasons, the Court should grant Chase’s motion for summary 

judgment and enter a declaration that SFR’s interest in the Property, if any, is 

subject to the Deed of Trust. 

Dated this 13th day of April, 2018.  
 
BALLARD SPAHR LLP 
 
 
By: /s/ Sylvia O. Semper    

Abran E. Vigil  
Nevada Bar No. 7548 
Sylvia O. Semper 
Nevada Bar No. 12863 
1980 Festival Plaza Drive, Suite 900 
Las Vegas, Nevada 89135 
 

Attorneys for Plaintiff and Counter- 
Defendant JPMorgan Chase Bank, N.A. 
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CERTIFICATE OF MAILING 

Pursuant to N.R.C.P. 5, I hereby certify that on the  13th day of April, 2018, 

an electronic copy of the JPMORGAN CHASE BANK N.A.’S MOTION FOR 

SUMMARY JUDGMENT was served on the following counsel of record via the 

Court’s electronic service system: 
 
Kim Gilbert Ebron 
Howard C. Kim, Esq. 
Diana S. Cline, Esq. 
Jacqueline A. Gilbert, Esq. 
7625 Dean Martin Drive 
Suite 110 
Las Vegas, NV 89139 
 
Attorneys for SFR Investments Pool, LLC 
 

/s/ Anne Marie Landis      
An employee of BALLARD SPAHR LLP 
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(certified copy) 325-327 
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Holly Ann Priest 
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