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You go, okay that's the result you are
| ooking for, it didn't extinguish it, but what's your
t heory?

| don't think notice was given to SFR if
your theory was federal foreclosure bar.

MS. SEMPER: They knew at the time of the
sale that there was a writ that could have been owned
by --

THE COURT: | "' m not talking about what they
knew because that requires know edge that goes beyond
what is in the pleadings.

| " m sayi ng, whether or not your pleading
put them on notice, and | know your argunent is they
knew this, maybe you are right, but what | have to
| ook at is, what did the pleading put them on notice
of, and | don't think the Conplaint put them on
notice, that's why the relation back doctrine doesn't
help you, it's whether or not the Supreme Court says
the five-year or six-year statute of limtations
applies, | think that is where it's going to pivot.

| think it's a three-year statute, and |
don't think that the servicer can put itself in an
el evated superior position to the FHFA in terms of
the time limt.

MS. SEMPER: And | understand that, Your

Bl LL NELSON & ASSQOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

12 AA_2161
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Honor, but | also would urge the Court to | ook at
Great Eagle on the fact their Court already said,
it's five years, and it's a quiet title claim they
are within those paraneters.

THE COURT: The difference in Great Eagle,
it was the purchaser who was seeking to quiet title.

MS. SEMPER: | think that distinction is
wi t hout a difference at the end of the day whether or
not which party needs to quiet title, at the end of
the day we're seeking a determ nation by the Court of
our respective rights to the property, who is it that
brings that | think is irrelevant, as long as it
deals with the rights of the parties on that
property.

THE COURT: Well, you can't say, whoever
brings it is relevant, because if the party who
brings it is subject to a shorter statute of
[imtations than the five-year quiet title statute,
it's relevant who brings it, and I think that is what
we' re bunmping up agai nst here.

MS. SEMPER: Right.

And | think the main point is, that we have
never conceded the three-year rule, nor do we think
it applies because that is for tort clainms, this is

not a tort claimcase, this is a quiet title case,

Bl LL NELSON & ASSQOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

13 AA_2162
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and | think it's clear under Great Eagle that we are

dealing with a five-year statute of limtati
THE COURT: You may by right, but
di sagree.

Anyt hing el se?

ons.

MS. HANKS: Just for the record, for the

appeal, Chase did not raise any argunment as

alternative statute of limtations in their

to an

opposition to our motion for summary judgment.

So that is why we put in our reply, the

first time you see any alternate statute of
[imtations in their reply is in support of
motion for summary judgment.

So | want to nmake sure the record

their

s cl ear

if we go on appeal, SFR never had an opportunity to

address the six-year statute of limtations argument
because it was raised for the first time in the
reply.

THE COURT: | agree.

MS. HANKS: | want to make sure that is
cl ear when we go up we have to address that.

THE COURT: | think that is self-evident in

t he pl eadi ngs, but you are nore than welconme to make

this record regarding that.

M ss Senper.

Bl LL NELSON & ASSOCI ATES

702. 360. 4677

Certified Court Reporters Fax 702. 360. 2844
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MS. SEMPER: | would just like to add that
in our opposition on page 10 we do specifically
hi ghlight this entire statute, and we do add in the
case of the contract claimthe |onger of six years,
so it's there.

| don't know how we get around the fact it
wasn't there when it is there, we did include it in
our opposition and did it on page 10 of our
opposition to SFR' s nmotion for summary judgnent.

THE COURT: Anything else?

MS. HANKS: No, Your Honor.

THE COURT: "' m granting SFR' s notion for
summary judgment.

| "' m denying JP Morgan's.

"1l ask counsel for SFR to prepare the
order, ten days after you receive the transcript.

s that sufficient?

MS. HANKS: Thank you, Your Honor.

THE COURT: Al'l right.

Then I'd like you to circulate it to M ss
Senper for approval as to form and content
understanding full well you disagree with the ruling,
but just the order accurately reflects what took
pl ace here today.

So ten days after you get the transcri pt

Bl LL NELSON & ASSQOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

15 AA_2164




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

have the order in nmy office for my signature.

And anyt hing el se?

MS. HANKS: No, Your Honor.

MS. SEMPER: No.

THE COURT: Thank you.

THE CLERK: Your Honor, it |ooks |like SFR
has a counter-notion to strike.

THE COURT: | think the reason we don't
need to get to that is that | do agree that MWers,
and the documents he references, were apparently not
di scl osed in discovery, and | guess JP Morgan doesn't
really contest, that they take the position, well,
it's still a timely disclosure, even though it wasn't
di scl osed in discovery, so | don't know that it's
necessary, but if it is necessary for me to rule on
the motion to strike, | would grant the notion to
strike as to the Myers affidavit, and as to the
documents that were referenced by Myers that were not
di scl osed.

| just can't remember if there was nmore to
it than that.

MS. HANKS: The motion to strike, no, that
was the nmotion.

THE COURT: Okay.

So a separate order on that, okay?

Bl LL NELSON & ASSQOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

16 AA_2165
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MS. HANKS: Okay.

Thank you.

THE COURT: Al'l right.

M ss Senper, did you want to address that?

MS. SEMPER: | would just say, the sanme is
in our briefing, the fact is that we disclosed it
back in July of 2016, they've known about it for nore
than two years, didn't object at that time.

They waived their right to object at this
poi nt, they've been aware.

When we were before Your Honor, we
requested to reopen di scovery, gave them
opportunities to do so, and they opposed that, and
now for themto say they are prejudiced belies |logic
when they had the opportunity to take discovery, and
we woul d have been open with that.

So | don't think there was any prejudice or
harmto them the fact that was disclosed more than
two years ago.

THE COURT: Let me just clarify.

Was MWyers disclosed as a witness?

MS. SEMPER: He was, Your Honor, in our

reply brief to our motion for summary judgment we did

attach.
THE COURT: No, no, | mean within the
Bl LL NELSON & ASSCClI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
17

AA 2166
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di scovery cut off?

MS. SEMPER: Yes, in May of '16, so two
mont hs before the close of discovery, and before the
di spositive motions were filed we served our first
suppl ement, the initial disclosures, and we |isted
corporate representative of Freddie Mac.

THE COURT: So Myers wasn't disclosed by
name?

MS. SEMPER: Correct, Your Honor.

However, he is a corporate representative,
and to the extent they knew --

THE COURT: Were the docunments he
references in his affidavit disclosed?

MS. SEMPER: We noted the docunments
verifying Chase's status of servicer were pursuant to
the rules, we did identify they existed, but we also
said that we would agree to produce them once a
protective order was entered.

So it's our opinion that we put them on
notice that they existed, and that we were not
willing to disclose them because they are proprietary
and -- proprietary information, and then we did
redact that information when we attached them but it
was avail able to them

So yeah, there's no harm or prejudice

Bl LL NELSON & ASSQOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

18 AA_2167
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because they were aware those docunments did exist.

THE COURT: So Myers was not disclosed by
name within the discovery cut off, and the documents
were not provided within the discovery cut off?

MS. SEMPER: A corporate representative
was, correct, but not by name, but | don't think the
rules require us to nanme every single wtness,
think a corporate representative -- the rules allow
us to essentially designate a corporate
representative.

THE COURT: Al'l right.

So a separate order on the motion to strike
granting the notion to strike.

MS. HANKS: Thank you, Your Honor.

(Proceedi ngs concl uded.)

Bl LL NELSON & ASSQOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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REPORTER' S CERTI FI CATE

|, Bill Nelson, a Certified Court Reporter
in and for the State of Nevada, hereby certify that
pursuant to NRS 2398.030 | have not included the
Soci al Security number of any person within this
document .

| further Certify that | amnot a relative
or enployee of any party involved in said action, not

a person financially interested in said action.

/s/ Bill Nelson_

Bill Nel son, RMR, CCR 191

Bl LL NELSON & ASSQOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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CERTI FI CATE

STATE OF NEVADA )
) ss.

CLARK COUNTY )

I, Bill Nelson, RMR, CCR 191, do hereby
certify that | reported the foregoing proceedi ngs;
that the same is true and correct as reflected by ny
original machine shorthand notes taken at said time

and pl ace.

/s/ Bill Nel son

Bill Nelson, RVMR, CCR 191
Certified Court Reporter
Las Vegas, Nevada

Bl LL NELSON & ASSQOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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13:23

three-year [7] - 5:24, 6:19,

W

waived [1] - 17:9
welcome [1] - 14:23
willing (1] - 18:21
witness [2] - 17:21, 19:7
wondered [1] - 3:24
writ[1]- 12:7

wrongful 21 - 10:1, 10:4

Y

year [16] - 5:17, 5:18, 5:22,
5:24, 6:19, 8:19, 8:20, 9:7,
9:8, 12:19, 12:21, 13:18,
13:23, 14:2, 14:16

years [9] - 8:24, 9:1, 9:11,
9:13, 9:18, 13:3, 15:4,
17:8,17:19
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Electronically Filed
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Steven D. Grierson

CLERK OF THE COU

Abran E. Vigil

Nevada Bar No. 7548

Holly Ann Priest

Nevada Bar No0.13226

BALLARD SPAHR LLP

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
E-Mail: vigila@ballardspahr.com
E-Mail: priesth@ballardspahr.com

Attorneys for Plaintiff and Counter-Defendant
JPMorgan Chase Bank, N.A.
DISTRICT COURT
CLARK COUNTY, NEVADA

)
JPMORGAN CHASE BANK, NATIONAL ) CASE NO. A-13-692304-C
ASSOCIATION, a national association, )

) DEPT NO. XXIV

Plaintiff,
Vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company

Defendants.

SFR INVESTMENTS POOL 1, LLC a
Nevada limited liability company,

Counter-Claimant,

VS.

JPMORGAN CHASE BANK NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;

@)

N N N et e e e N st Nt et v et N s s st st e et st s’ “mge” st et e’

LY

DOES 1-10 and ROE BUSINESS CIvoiuntary Dismissal X summary Judgment
ENTITIES 1 through 10, inclusive, E’S';Y"'f"‘ad”’ Dismissal [ stipulated Judgment
] M:)ptli'o?‘.t:o g:::::::ﬂy Deft(s) 8 ﬁufgrﬂ;;:igf?ﬁ?itr ti
Counter-Defendant/Cross- aon
Defendants.
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND JUDGMENT IN
FAVOR OF SFR INVESTMENTS POOL 1, LLC
DMWEST #14545008 v2 121035
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This matter came before the Court for hearing on June 5, 2018 on SFR
Investments Pool 1, LLCs (“SFR”) Motion for Summary Judgment and Counter-
Motion to Strike, and JPMorgan Chase Bank, N.A.’s (“Chase”) Motion for Summary
Judgment. Karen L. Hanks, Esq. and Caryn Schiffman, Esq. appeared on behalf of
SFR. Sylvia Semper, Esq. appeared on behalf of Chase.

Having reviewed and considered the full briefing and arguments of counsel, for
the reasons stated on the record and in the pleadings, and good cause appearing, this

Court makes the following findings of fact and conclusions of law.!

FINDINGS OF FACT

1. On September 20, 2017, a Notice of Entry of Stipulation Requesting
Reconsideration and Certification was filed with the Court.

2. As part of that Stipulation, the parties agreed that in light of Nationstar
Mortg., LLC v. SFR Invs. Pool 1, LLC, Nev. , 396 P.3d 754 (Nev. 2017), this

Court’s earlier grant of summary judgment in favor of SFR, on the issue of whether
(1) 12 U.S.C. § 4617(G)(3) preempts NRS Chapter 116; (2) whether Freddie Mac had a
valid and enforceable property interest at the time of the Association foreclosure sale;
and (3) whether Chase had a servicing agreement with Freddie Mac at the time of
the Association foreclosure sale would be vacated.

3. The parties further stipulated that all other aspects of the Court’s
summary judgment ruling in favor of SFR would remain in place, with Chase
retaining the right to challenge those other aspects in any future appeal.

4. As a result of this stipulation, on April 13, 2018, SFR and Chase filed
summary judgment motions on the HERA issue.

5. On March 9, 2016, Chase filed its First Amended Complaint. This was

the first time Chase alleged Freddie Mac had a property interest in the subject

1 While Chase submitted this order to memorialize the Court's ruling, Chase
does not concede or waive any argument it raised in its filed briefs or during oral
argument.

DMWEST #14545008 v2 2
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property commonly known as 3263 Morning Springs Drive, Henderson, Nevada
89074.

6. The Association foreclosure sale took place on March 1, 2013.

7. In support of its Motion for Summary Judgment Chase attached a
declaration from Dean Meyer, with attached exhibits that were not disclosed during
the course of discovery. Chase never disclosed Dean Meyer as a witness during the
course of discovery. The documents attached as Ex. 10, 11, 24 and 27 to Chase’s
Motion were also never disclosed during the course of discovery.

9. As a result, SFR filed a counter-motion to strike these documents and
the affidavit of Dean Meyer.

10. However, the Court adopts the arguments and reasoning in Chase’s
opposition to SFR’s Motion for Summary Judgment at pages 3 through 9 where
Chase asserted Freddie Mac’s ownership of the note at the time of the Association
foreclosure sale, which renders 12 U.S.C. § 4617()(3) applicable at the time of the

Association foreclosure sale.

CONCILUSIONS OF LAW
Standard
A. Summary judgment is appropriate “when the pleadings and other

evidence on file demonstrate that no ‘genuine issue as to any material fact [remains]
and that the moving party is entitled to a judgment as a matter of law.” Wood v.
Safeway, 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005). Additionally, “[tlhe
purpose of summary judgment ‘is to avoid a needless trial when an appropriate
showing is made in advance that there is no genuine issue of fact to be tried, and the
movant is entitled to judgment as a matter of law.” McDonald v. D.P. Alexander &
Las Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005) quoting
Coray v. Hom, 80 Nev. 39, 40-41, 389 P.2d 76, 77 (1964). Moreover, the non-moving
party “must, by affidavit or otherwise, set forth specific facts demonstrating the

existence of a genuine issue for trial or have summary judgment entered against

DMWEST #14545008 v2 3
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[it]” Wood, 121 Nev. at 732, 121 P.3d at 1031. The non-moving party “is not
entitled to build a case on the gossamer threads of whimsy, speculation, and
conjecture.” Id. Rather, the non-moving party must demonstrate specific facts as
opposed to general allegations and conclusions. LaMantia v. Redisi, 118 Nev. 27, 29,
38 P.3d 877, 879 (2002); Wayment v. Holmes, 112 Nev. 232, 237, 912 P.2d 816, 819
(1996). Though inferences are to be drawn in favor of the non-moving party, an
opponent to summary judgment, must show that it can produce evidence at trial to
support its claim or defense. Van Cleave v. Kietz-Mill Minit Mart, 97 Nev. 414, 417,
633 P.2d 1220, 1222 (1981).
Statute of Limitations

B.  Under 12 U.S.C. § 4617(b)(12), any tort actions brought by the FHFA
must be brought within three years from the date the claim arose. Here, the
Association sale took place on March 1, 2013. As such, any tort claim brought by
FHFA under HERA expired on March 1, 2016. Chase did not raise the HERA claim
until March 9, 2016. Such claim is time-barred.

C. Chase argues that 12 U.S.C. § 4617(b)(12) only applies if FHFA is a
party. Chase, however, claims that because Chase, rather than FHFA is asserting
HERA in this case, then the three-year statute of limitations does not apply. The
Court rejects this argument.

D. The problem with this argument is it would mean that a servicer who
claims a derivative right to assert the federal foreclosure bar is actually in a superior
position immune from the statute of limitations, and that would actually encourage
the FHFA to not be a party and litigate its interests because to do so they would be
foreclosed by the statute of limitations.

E. Alternatively, Chase argues that its amended complaint should relate
back to its original complaint. The Court rejects this argument. As SFR correctly
points out, nothing in the original complaint alleged the federal foreclosure bar or

facts and circumstances regarding a claimed federal interest that would put SFR on

DMWEST #14545008 v2 4
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notice that HERA was at issue in this case. See Wilson v. Fairchild Republic Co., 143
F.3d 733, 738 (2d Cir. 1998) (“The pertinent inquiry, in this respect, is whether the
original complaint gave the defendant fair notice of the newly alleged claims.” (citing
Baldwin County Welcome Center v. Brown, 466 U.S. 147,149 n.3, 104 S. Ct 1723
(1984)). overruled on other grounds by Slayton v. Am. Express Co., 460 F.3d 215,
227-28 (2d Cir.2006) (adopting de novo standard of review for Rule 15(c)).

Motion to Strike

G. Chase attached a declaration from Dean Meyer, with attached exhibits
that were not disclosed during the course of discovery. The documents attached as
Ex. 10, 11, 24 and 27 to Chase’s Motion were also never disclosed during the course of
discovery. Chase never disclosed Dean Meyer as a witness during the course of
discovery.

H. The Court grants SFR’s Motion to Strike.

ORDER

IT IS ORDERED, ADJUDGED, AND  DECREED that SFR’s Motion for
Summary Judgment is GRANTED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that JPMorgan
Chase Bank, N.A.’s Motion for Summary Judgment is DENIED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Deed of
Trust recorded in the Official Records of the Clark County Recorder as Instrument
No. 20060612-0003526 was extinguished by the homeowners association foreclosure
sale held on behalf of the Association.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Chase, its
predecessors in interest and its successors and assigns, have no further right, title, or
interest in real property located at 3263 Morning Springs Drive, Henderson, Nevada
89074, and are hereby permanently enjoined from taking any further action to
enforce the now extinguished DOT, including but not limited to, clouding title,

initiating, continuing to conduct, or taking any other action to foreclosure on, and

DMWEST #14545008 v2 5
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from selling, or transferring the Property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that title to real
property located at 3263 Morning Springs Drive, Henderson, Nevada 89074, APN
177-24-54-043 is hereby quieted in favor of SFR.

IT IS FURTHER ORDERED, ADJUDED, AND DECREED that JUDGMENT
be entered in favor of SFR pursuant to this ORDER.

IT IS SO ORDERED.
DATED this_/“lay of % s 2018

DISWURT JUDGE

Not Approved By: Approved as to Form Only By:

KIM GILBERT EBRON BALLARD SPAHR LLP

—

KAREN L. HANKS, EsQ. HoLLy TESQ.

Nevada Bar No. 9578 Nevada Bar No. 13226

7625 Dean Martin Drive, Suite 110 1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89139 Las Vegas, Nevada 89135

Attorney for SFR Investments Pool 1, Attorneys for JPMorgan Chase Bank,
LLC N.A.
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Abran E. Vigil

Nevada Bar No. 7548
Holly Ann Priest

Nevada Bar No. 13226
BALLARD SPAHR LLP

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
vigila@ballardspahr.com
priesth@ballardspahr.com

Attorneys for Plaintift/Counter-
Dezl‘én dant JPMorgan Chase Bank,
NA.

DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association,

Plaintiff,
vs.
SFR INVESTMENTS POOL 1, LLC, a
Nevada Limited Liability company; DOES
1 through 10; and ROE BUSINESS
ENTITIES 1 through 10, inclusive;

Defendants.

SFR INVESTMENTS POOL 1, LLC a
Nevada limited liability company,

Counter-Claimant,

VS.

JPMORGAN CHASE BANK N.A,,
NATIONAL ASSOCIATION, a national
association; ROBERT M. HAWKINS, an
individual; CHRISTINE V. HAWKINS, an
individual; DOES 1 10; and ROE
BUSINESS ENTITIES 1 through 10,
inclusive;

Counter-Defendants.
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STIPULATION AND ORDER

Plaintiff/Counter-Defendant JPMorgan Chase Bank, N.A. (“Chase”) and
Defendant/Counter-Claimant SFR Investments Pool 1, LLC (“SFR” and together with
Chase, the “Parties”) stipulate as follows:

1. This is a quiet title action arising from a foreclosure sale of a residential
property at 3263 Morning Springs Drive, Henderson, Nevada 89074 (the “Property”).

2. Chase seeks a declaration that a Deed of Trust recorded against the
Property as Instrument 20060612-0003526 survived an HOA foreclosure sale of the
Property held on March 1, 2013. SFR seeks a declaration that the Deed of Trust was

extinguished.
3. SFR filed a Motion for Summary Judgment on July 7, 2016. Chase filed
an opposition on July 26, 2016 and SFR filed a reply on August 1, 2016 (“First MSJ”).

4. The Court granted SFR’s Motion for Summary Judgment in an order filed
August 23, 2016.

5. Chase filed a notice of appeal on September 16, 2016 (“First Appeal”).

6. On September 18, 2017, this Court signed and entered a stipulation for
certification, certifying its intent to the Nevada Supreme Court to vacate the order on

the First MSJs. See Foster v. Dingwall, 126 Nev. Adv. Op. 5, 228 P.3d 453, 454-55

(2010); Huneycutt v. Huneycutt, 94 Nev. 79, 575 P.2d 585 (1978).

7. After the granting of the stipulation for certification, on September 19,
2017, the Parties stipulated to dismiss the First Appeal and remand the case to the
District Court for further consideration.

8. On October 3, 2017, the Nevada Supreme Court dismissed the First
Appeal and remanded the case to District Court for further proceedings. *

9. After the dismissal of the First Appeal, the Parties filed new motions for
summary judgment (“‘Second MSJs”). On August 15, 2018, the Court ruled in SFR’s

favor on the Second MSJs and the notice of entry of order was entered on August 16,

2018 (“Final Order”).
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10.  Subsequently, Chase filed a second appeal, which is currently pending
(“Second Appeal”).

11.  Inthe Second Appeal, the Nevada Supreme Court issued an order to show
cause on January 14, 2019 (“Show Cause Order”). In the order, the Nevada Supreme
Court noted that although the District Court certified its intent to vacate the order on
the First MSds, the District Court never officially filed a document to vacate and as
such, the order entered on August 23, 2016 still remains the final order in the case.

12.  Accordingly, the Parties ask the Court to vacate the August 23, 2016
summary judgment order for the purpose of addressing the issues in the Order to Show
Cause.

13.  Further, the Parties agree to certify that the order entered on August 15,
2018, as final for purposes of appeal under N.R.C.P. 54(b).

Py ]
Dated: January ;D, 2019 Dated: JanuaryJO, 2019

KIM GILBERT EBRON

BALLARD SPAHR L

-

BV- -~
/ e _ “Ebron, Ksq.
Ahran@?"ﬁ;ﬁl’.ﬁ%’ Nevadh Bar No. 10580
Nevada Bar No. 7548 /]acqueline A. Gilbert, Esq.
Holly Ann Priest, Esq. Nevada Bar No. 10593
Nevada Bar No. 13226 Karen L. Hanks, Esq.

1980 Festival Plaza Drive, Suite 900 Nevada Bar No. 9578
Las Vegas, Nevada 89135 7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139
Attorneys for Plaintift/Counter-
Defendant JPMorgan Chase Bank, N.A. Attorneys for Defendant/Counter-
Claimant SFR Investments Pool 1, LLC

[Remainder of page intentionally left blank
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ORDER
Based on the foregoing stipulation between plaintiff/counter-defendant
JPMorgan Chase Bank, N.A. and defendant/counter-claimant SFR Investments Pool
1, LLC, and good cause appearing,
THE COURT HEREBY VACATES the order entered on August 23, 2016.
THE COURT FURTHER ORDERS that upon independent review of the papers
on file herein and seeing no just cause for delay, the order entered on August 15, 2018

is final for purposes of appeal under N.R.C.P. 54(b). <,
RE '
Dated Jamuary 5: 2019. /' :

- F
7 /

CT QOURT JUDGE

Submitted by:

BALLAR

: L /
Abran E. Vigil, Esge

Nevada Bar No. 7%//
Holly Ann Priest, Esq.
Nevada Bar No. 13226

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135

By

Attorneys for Plaintift’Counter-
giiq‘éndaﬂt JPMorgan Chase Bank,
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Abran E. Vigil

Nevada Bar No. 7548
Holly Ann Priest

Nevada Bar No. 13226
BALLARD SPAHR LLP

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
vigila@ballardspahr.com
priesth@ballardspahr.com

Attorneys for Plaintiff/Counter-
Defendant JPMorgan Chase Bank,
NA.
DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL | CASE NO. A-13-692304-C
ASSOCIATION, a national association,
DEPT. NO. XXIV

Plaintiff,
vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada Limited Liability company; DOES
1 through 10; and ROE BUSINESS
ENTITIES 1 through 10, inclusive;

Defendants.

SFR INVESTMENTS POOL 1, LLC a
Nevada limited liability company,

Counter-Claimant,
VS.

JPMORGAN CHASE BANK N.A,,
NATIONAL ASSOCIATION, a national
association; ROBERT M. HAWKINS, an
individual; CHRISTINE V. HAWKINS, an
individual; DOES 1 10; and ROE
BUSINESS ENTITIES 1 through 10,
inclusive;

Counter-Defendants.
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STIPULATION AND ORDER DISMISSING THIRD CAUSE OF ACTION (UNJUST
ENRICHMENT) WITH PREJUDICE

Plaintiff/Counter-Defendant JPMorgan Chase Bank, N.A. (“Chase”) and

Defendant/Counter-Claimant SFR Investments Pool 1, LLC (“*SFR” and together with
Chase, the “Parties”) stipulate and agree to dismiss the third cause of action of Chase's
Amended Complaint — unjust enrichment — with prejudice.

This dismissal does not impact Chase’s other causes of action, declaratory relief
and quiet title, all of which were resolved via the Court's summary judgment order
dated August 15, 2018, leaving no open parties or claims unresolved at the District
Court level.

It is further stipulated and agreed that the Court may enter an order dismissing

such cause of action with prejudice, with each party to bear its own costs.

Dated: February #2019 Dated: February // _, 2019

BALLARD SPAHR LLP . KiM GILBERT EBRON

q.-
Nevada Bar No. 7548
Holly Ann Priest, Esq. Jacqueline A Gllh&lt Esq.

Nevada Bar No. 13226 Nevada Bar No. 10593
1980 Festival Plaza Drive, Suite 900 Karen L. Hanks, Esq.
Las Vegas, Nevada 89135 Nevada Bar No. 9578
7625 Dean Martin Drive, Suite 110
Attorneys for Plaintift/Counter- Las Vegas, Nevada 89139
Defendant JPMorgan Chase Bank, N.A.
Attorneys for Defendant/Counter-

Claimant SFR Investments Pool 1, LLC

[Remainder of page intentionally left blank]
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ORDER

Based on the foregoing stipulation, the Court hereby order that
Plaintiff/Counter-Defendant JPMorgan Chase Bank, N.As third cause of action —
unjust enrichment — be dismissed with prejudice and without costs to any party.

It is further ordered that this dismissal order is supplementary to the Court's
Findings of Fact and Conclusions of Law dated August 15, 2018 and the Courts order
dated February 6, 2019, such that there remain no unresolved claims by any party
before this Court.

DATED: this @-ﬂay of February 2019.

Submitted by: @

BALLARD SPAHR LEP——

%:»f( ¥ i ?}
Abran-E. Vigil, Esq. =y
Nevada Bar No. 754
Holly Ann Priest, Esq.

Nevada Bar No. 13226
1980 Festival Plaza Drive, Suite 900

Las Vegas, Nevada 89135

Attorneys for Plaintift/Counter-
Defendant JPMorgan Chase Bank,
N.A.
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IN THE SUPREME COURT OF NEVADA

JPMORGAN CHASE BANK,
NATIONAL ASSOCIATION, a national
association,

Appellant,

V.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Respondent.

Supreme Court No. 77010

Electronically Filed
Apr 12 2019 08:19 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

APPEAL

from the Eighth Judicial District Court, Clark County
The Honorable JiM CROCKETT, District Judge
District Court Case No. A-13-692304-C

APPELLANT’S OPENING BRIEF

Abran E. Vigil
Nevada Bar No. 7548
Holly Ann Priest
Nevada Bar No. 13226
BALLARD SPAHR LLP
1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135
(702) 471-7000
tasca@ballardspahr.com
priesth@ballardspahr.com

Matthew D. Lamb
Nevada Bar No. 12991
BALLARD SPAHR LLP

1909 K Street, Northwest, 12th Floor

Washington, D.C. 20006
(202) 661-2200
lambm@pballardspahr.com

Attorneys for Appellant

Docket 77010 Document 28&&-1%2



NRAP 26.1 DISCLOSURE STATEMENT

The undersigned counsel of record certifies that the following are persons and
entities as described in NRAP 26.1(a), and must be disclosed. These representations
are made in order that the judges of this court may evaluate possible disqualification
or recusal.

Appellant JPMorgan Chase Bank, N.A. is wholly owned by JPMorgan Chase
& Co. No publicly held company owns 10% or more of JPMorgan Chase & Co.’s
stock.

BALLARD SPAHR LLP appeared on appellant’s behalf in the district court and
is expected to appear on appellant’s behalf in this Court.

Dated: April 12, 2019.

BALLARD SPAHR LLP

By: /s/ Matthew D. Lamb
Abran E. Vigil
Nevada Bar No. 7548
Holly Ann Priest
Nevada Bar No. 13226

1980 Festival Plaza Drive, Suite 900
Las Vegas, Nevada 89135

Matthew D. Lamb
Nevada Bar No. 12991
1909 K Street, Northwest
Washington, D.C. 20006
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JURISDICTIONAL STATEMENT

The Court has jurisdiction under NRAP 3A(b)(1) because this is an appeal
from a final judgment. The operative complaint filed by JPMorgan Chase Bank,
N.A. (“Chase”) names SFR Investments Pool 1, LLC (“SFR”) as a defendant.
Appellant’s Appendix, Volume 1 at 001-007 (“1 AA 001-007”). SFR’s
counterclaim originally named Chase, Robert M. Hawkins, and Christine V.
Hawkins as counter-defendants. 1 AA 024-034. SFR later stipulated to dismiss Mr.
and Mrs. Hawkins. The district court entered summary judgment for SFR on the
claims between SFR and Chase. 4 AA 625-630. Notice of entry of the summary
judgment order was served on August 16, 2018. 4 AA 631-639. Chase filed a timely

notice of appeal on September 17, 2018. 4 AA 640-642.
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ROUTING STATEMENT

This appeal is presumptively retained by the Nevada Supreme Court because
it raises a question of statewide public importance—namely, the applicable statute
of limitations for a quiet title claim brought by the servicer of a loan owned by the
Federal Home Loan Mortgage Corporation (“Freddie Mac”) or the Federal National
Mortgage Association (“Fannie Mae”) after an HOA foreclosure sale. See NRAP

17(a)(12).
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STATEMENT OF THE ISSUES

Did the district court err by holding that Chase’s argument under 12

U.S.C. § 4617(j)(3) (the “Federal Foreclosure Bar”), a provision of the

Housing and Economic Recovery Act (“HERA”), was “untimely” under

12 U.S.C. § 4617(b)(12)?

a. Does the date when Chase moved for leave to amend its complaint,
thereby putting SFR and the district court on notice it would assert the
Federal Foreclosure Bar, rather the date the district court allowed the
amended complaint to be formally filed, drive the limitations analysis?

b. Did Chase’s assertion of the Federal Foreclosure Bar constitute a new
claim to which a statute of limitations applies rather than a theory
supporting Chase’s existing quiet-title claim?

C. Did Chase’s amended complaint relate back to the original complaint?

d. Did the district court apply the correct limitations provision, and if not,
was the amended complaint timely under the applicable provision?

Did the district court err to the extent it held that SFR’s purported bona

fide purchaser status overrode the effect of the Federal Foreclosure Bar?

a. Does SFR qualify as a bona fide purchaser under Nevada law?

b. If Nevada’s bona fide purchaser doctrine would negate the Federal

Foreclosure Bar’s effect, would it be preempted?
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To the extent that SFR’s counter-motion to strike under N.R.C.P. 37(c)(1)
was material to the parties’ motions for summary judgment, did the
district court err by granting the counter-motion?

a. Did the evidence that was not subject to SFR’s counter-motion
independently show that Freddie Mac owned the subject loan and that
Chase was servicing the loan at the time of the subject foreclosure sale?

b. If not, did the district court err by striking the relevant documents
without considering whether the alleged non-disclosure was harmless
and without applying the governing legal standard for case-dispositive
discovery sanctions?

Is Chase entitled to summary judgment in its favor?
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INTRODUCTION

This case involves circumstances familiar to the Court from dozens of other
appeals in similar cases. Appellee SFR purchased property at a homeowners’
association foreclosure sale (the “Sale”). Appellant Chase submitted evidence
showing that Freddie Mac owned a Deed of Trust encumbering the property at that
time, and argued that the Federal Foreclosure Bar therefore preempted state law that
might otherwise have allowed the foreclosure sale to extinguish the Deed of Trust.

The district court “adopt[ed] the arguments and reasoning in Chase’s
opposition to SFR’s Motion for Summary Judgment...where Chase asserted Freddie
Mac’s ownership of the note at the time of the [HOA] foreclosure sale” and noted
that Freddie Mac’s conservator, the Federal Housing Finance Agency (“FHFA™),
did not consent to the extinguishment of Freddie Mac’s Deed of Trust. 3 AA 536-
542; 4 AA 627 q 10. But instead of holding that the Federal Foreclosure Bar
protected Freddie Mac’s property interest, the district court awarded summary
judgment to SFR, ruling that Chase’s assertion of the Federal Foreclosure Bar was
time-barred. 4 AA 628-629 9 B-E.

The district court’s statute-of-limitations analysis is incorrect and should be
reversed.

First, the simplest and narrowest ground for reversal is that the district court

erred in concluding that Chase “did not raise the HERA claim” within three years—
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the interval the district court incorrectly applied as the limitations period. The Sale
took place on March 1, 2013, and Chase moved for leave to file its amended
complaint (expressly referencing the Federal Foreclosure Bar and attaching the
proposed amended complaint as an exhibit) on February 2, 2016—nearly a month
before the three-year interval closed.

Second, the district court erred in undertaking a limitations analysis at all in
relation to Chase’s assertion of Federal Foreclosure Bar. Chase properly and timely
pleaded a claim for quiet-title, for which the Federal Foreclosure Bar is a supporting
legal theory. Statutes of limitation apply to claims, not theories, and a plaintiff is
not required to plead the legal theories upon which it bases its claims.

Third, the district court erred in failing to relate the amended complaint back
to Chase’s initial pleading. Even if Chase’s assertion of the Federal Foreclosure Bar
constituted a free-standing claim, relation back would apply because the amended
complaint asserts claims arising out of the same transaction or occurrence—the
Sale—Chase initially pleaded.

Fourth, the district court applied the wrong limitations period. If asserting the
Federal Foreclosure Bar amounts to a free-standing claim, HERA’s six-year
limitations period for claims not sounding in tort governs, both under the plain
language of the statute and as a matter of federal policy. But even if HERA’s tort-

claim limitations provision applied, Chase’s claim would still be timely—that
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provision specifies the longer of three years or the applicable state law period, which
is at least four years here.

The district court’s decision includes a cursory statement arguably suggesting
that SFR was protected by Nevada’s bona fide purchaser doctrine. That is not
correct. SFR does not qualify as a bona fide purchaser, but even if it did, the Federal
Foreclosure Bar would preempt any state-law protection that would otherwise result.

The district court also granted SFR’s motion to strike a portion of Chase’s
evidence because it was not disclosed in discovery. 4 AA 629 49 G-H. Even without
the stricken evidence, the record supports an award of summary judgment in favor
of Chase. To the extent the Court believes the stricken evidence is necessary, any
late disclosure was harmless and could not support a case-dispositive sanction.

As the district court found, Freddie Mac owned the Deed of Trust and FHFA
did not consent to release Freddie Mac’s interest. The Federal Foreclosure Bar thus
preserved Freddie Mac’s deed of trust, notwithstanding the Sale. This Court should

reverse the district court’s decision and enter judgment for Chase.
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STATEMENT OF THE CASE

Chase challenges the district court’s order in favor of SFR’s claims for quiet
title and declaratory relief arising out of SFR’s purchase of the subject property at
the Sale. At the time of the Sale, Freddie Mac owned a deed of trust encumbering
the property and its associated promissory note, and Chase served as the beneficiary
of record of the deed of trust as Freddie Mac’s contractually authorized servicer.
Chase filed this lawsuit seeking a declaration that Freddie Mac’s deed of trust
survived the Sale. SFR contends that the Sale extinguished Freddie Mac’s deed of
trust.

After a hearing on the parties’ motions for summary judgment, the district
court adopted Chase’s arguments that Freddie Mac owned the deed of trust at the
time of the Sale and that FHFA did not consent to the extinguishment of Freddie
Mac’s property interest. However, the district court concluded that Chase’s “HERA
claim” was subject to a three-year limitations period under 12 U.S.C. § 4617(b)(12)
because it amounted to a “tort action.” The court reasoned that because Chase raised
its “HERA claim” in its amended complaint—filed more than three years after the
Sale—and the amended complaint did not relate back, Chase’s claim was time-
barred. Accordingly, the district court granted SFR’s motion for summary judgment
and denied Chase’s motion for summary judgment. The district court also granted

SFR’s counter-motion to strike Freddie Mac’s declaration and certain attached
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documents that SFR argued were not disclosed in discovery, and briefly discussed

Nevada’s bona fide purchaser doctrine. This appeal followed.
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STATEMENT OF FACTS

I. The Secondary Mortgage Market

Congress created Freddie Mac and Fannie Mae (together the “Enterprises™) to
support a nationwide secondary mortgage market. See City of Spokane v. Fannie
Mae, 775 F.3d 1113, 1114 (9th Cir. 2014). Freddie Mac’s federal statutory charter
authorizes it to purchase and deal only in secured “mortgages,” not unsecured loans.
See 12 U.S.C. §§ 1451(d), 1454; see also Lightfoot v. Cendant Mortg. Corp., 137 S.
Ct. 553, 557 (2017) (discussing Fannie Mae’s role as purchaser of mortgages);
FHFA v. Nomura Holding Am., Inc., 873 F.3d 85, 105 (2d Cir. 2017) (same); Perry
Capital LLC v. Mnuchin, 864 F.3d 591, 599-600 (D.C. Cir. 2017) (same). Freddie
Mac has purchased millions of mortgages nationwide, including hundreds of
thousands of mortgages in Nevada.

Although Freddie Mac owns a large number of mortgage loans through its
purchases on the secondary market, it is not in the business of managing the
mortgages themselves, such as handling day-to-day borrower communications.
Instead, Freddie Mac contracts with servicers to act on its behalf; in that role,
servicers often appear as record beneficiaries of deeds of trust. See Nationstar
Mortg., LLC v. SFR Invs. Pool I, LLC, 396 P.3d 754, 757-58 (Nev. 2017)
(acknowledging servicers’ role); Cervantes v. Countrywide Home Loans, Inc., 656

F.3d 1034, 1039 (9th Cir. 2011) (describing servicers’ role); Restatement § 5.4 (the
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“Restatement™) cmt. ¢ (discussing common practice where investors in secondary
mortgage market designate servicer to be assignee of mortgage). In such situations,
the note owner remains a secured creditor with a property interest in the collateral
even if the recorded deed of trust names only the loan servicer. E.g., CitiMortgage,
Inc. v. TRP Fund VI, LLC, No. 71318, 2019 WL 1245886, at *1 (Nev. Mar. 14,
2019) (unpublished disposition) (“[T]his Court has recognized that the record
beneficiary need not be the actual owner of the loan.”); Berezovsky v. Moniz, 869
F.3d 923,932 (9th Cir. 2017).

HERA established FHFA as the Enterprises’ regulator, authorized FHFA’s
Director to place the Enterprises into conservatorships in certain circumstances, and
enumerated the powers, privileges, and exemptions FHFA possesses as Conservator.
In September 2008—at the height of the financial crisis—FHFA’s Director placed
the Enterprises into conservatorships, where they remain today.

The Federal Foreclosure Bar—a broad statutory “exemption,” captioned
“Property protection,” within HER A—mandates that when the Enterprises are under
FHFA conservatorship, “[n]Jo property of the Agency shall be subject
to...foreclosure...without the consent of the Agency...” 12 U.S.C. § 4617()(3).
Another HERA provision mandates that upon the inception of conservatorship,
FHFA (i.e., the “Agency”) succeeds by operation of law to ““all rights, titles, powers,

and privileges” of the entity in conservatorship “with respect to [its] assets,” id.
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§ 4617(b)(2)(A), thereby rendering all of the Enterprises’ assets “property of the
Agency” for the duration of the conservatorship, id. § 4617(j)(3). These statutory
provisions exist to protect the conservatorships and, ultimately, U.S. taxpayers.

NRS 116.3116(2) grants homeowners’ associations a superpriority lien for up
to nine months of unpaid HOA dues (six months when the property is encumbered
by an Enterprise lien). The statute permits properly conducted foreclosure sales of
superpriority HOA liens to extinguish all junior interests, including prior-recorded
security interests. SFR Invs. Pool 1, LLC v. U.S. Bank, 334 P.3d 408, 419 (Nev.
2014).
II.  Facts Specific to the Property

In June 2006, Robert M. Hawkins and Christine V. Hawkins executed a
promissory note memorializing their commitment to repay a $240,000 loan from
GreenPoint Mortgage Funding, Inc. for the purchase of a property located at 3263
Morning Springs Drive in Henderson, Nevada (the “Property”). 3 AA 354. The
note was secured by a deed of trust recorded against the Property on June 12, 2006
(the “Deed of Trust” and together with the corresponding note, the “Loan’). 3 AA
332. The Deed of Trust named Mortgage Electronic Registration Systems, Inc.
(“MERS”) as beneficiary of record solely as nominee for Lender and Lender’s

successors and assigns. /d. MERS, as nominee for Lender and Lender’s successors
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and assigns, recorded an assignment of its interest in the Deed of Trust to Chase in
October 2009. 3 AA 516-517.

As evidenced by authenticated business records from both Freddie Mac and
Chase, Freddie Mac purchased the Loan in September 2006 and has owned it ever
since. 3 AA 320-330, 359-370, 508-514. The Sale at which SFR purchased the
Property occurred on March 1, 2013. 3 AA 519. At the time of the Sale, Chase was
the record beneficiary of the Deed of Trust in its capacity as Freddie Mac’s servicer.
3 AA 320-330, 359-370, 508-514. Chase 1s the current record beneficiary of the
Deed of Trust and continues to service the Loan for Freddie Mac.

At no time did FHFA consent to the extinguishment or foreclosure of Freddie
Mac’s property interest through the Sale. 3 AA 523 (“FHFA confirms that it has not
consented, and will not consent in the future, to the foreclosure or other
extinguishment of any Fannie Mae or Freddie Mac lien or other property interest in
connection with HOA foreclosures of super-priority liens.”).

III. Procedural History

On November 27, 2013, Chase filed a complaint seeking a declaration that the
Deed of Trust survived the Sale. 1 AA 001-007. SFR filed a counterclaim asserting
that the Sale extinguished the Deed of Trust. 1 AA 024-034. On February 2, 2016,
Chase moved for leave to amend its complaint; the motion expressly referenced the

Federal Foreclosure Bar and included as an exhibit the proposed amended complaint,
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which directly invoked the Federal Foreclosure Bar as a theory supporting the
previously pleaded quiet-title claim. 1 AA 049-068. The amended complaint
referenced Freddie Mac’s Single-Family Seller/Servicer Guide (the “Guide”) and
provided a link to an online version of the Guide. 1 AA 060-061 q 13. The district
court granted the motion as unopposed on March 8, 2016. 1 AA 069-070. Chase
formally filed the amended complaint on March 9, 2016. 1 AA 071-081.

On April 21, 2016, SFR deposed Chase’s N.R.C.P. 30(b)(6) representative,
who repeatedly testified that Freddie Mac owned the Loan. 1 AA 094-101. On May
2, 2016, Chase served discovery responses stating that “the Federal Home Loan
Mortgage Corporation owns the [Deed of Trust] and the loan at issue.” 1 AA 109
(Response to Request No. 4). Also on May 2, 2016, Chase supplemented its
N.R.C.P. 16.1 disclosures to include Freddie Mac’s corporate representative. 1 AA
122.!  The supplement also disclosed business records from Chase’s internal
recordkeeping system demonstrating that Freddie Mac owned the Loan and that

Chase was Freddie Mac’s servicer (the “Chase Records”). 1 AA 124 (Item No. 25).2

' Due to an error, several pages of Chase’s May 2, 2016 supplement were omitted.
Chase re-served the full supplement on May 6, 2016. The version included in
Chase’s appendix is the latter version.

2 Chase disclosed the Chase Records with the intention of producing copies after a
protective order was entered. 1 AA 124, n.7. Chase ultimately produced copies on
July 26, 2016 during summary judgment briefing. 2 AA 195-201. Pursuant to
N.R.C.P. 16.1(a)(1)(A)(i1), Chase satisfied any disclosure obligation on May 2, 2016
when it identified the Chase Records by “category and location.”

10
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Further, the supplement included business records from Freddie Mac that
independently showed that Freddie Mac owned the Loan and Chase serviced the
Loan (the “Freddie Mac Records”). 1 AA 127-129. The Freddie Mac Records
primarily consisted of screenshots from Freddie Mac’s MIDAS recordkeeping
system. 1 AA 127-128. Discovery closed on May 2, 2016. 1 AA 036. SFR did not
subpoena Freddie Mac for documents or testimony at any point. On June 28, 2016,
Chase and SFR agreed to a stipulation to extend the dispositive motion deadline. 1
AA 130-133. Under the heading of “Discovery that Remains to be Completed,” the
parties listed the item “Supplement initial disclosures.” 1 AA 131.

In July 2016, both Chase and SFR moved for summary judgment. 1 AA 134-
190. To demonstrate that Freddie Mac owned the Loan and that Chase serviced the
Loan, Chase submitted the previously disclosed Chase Records. 2 AA 195-201. The
Chase Records were authenticated by a declaration from Evan L. Grageda, a Chase
employee (the “Grageda Declaration”). 2 AA 203-206. Chase also submitted the
previously disclosed Freddie Mac Records. 2 AA 241-248. The Freddie Mac
Records were authenticated by a declaration from Dean Meyer, Director of Loss
Mitigation for Freddie Mac (the “Meyer Declaration™). 2 AA 235-240. The Meyer
Declaration referred to the previously disclosed Guide, among other things, to
explain the relationship between Freddie Mac and its servicers. 2 AA 236-239 9 2,

5.d, 5.h, 5.1, 5.j. SFR made various arguments in response to Chase’s evidence but
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did not raise any objections under N.R.C.P. 37(c)(1). Nor did SFR argue that
Chase’s arguments under the Federal Foreclosure Bar were precluded by 12 U.S.C.
§ 4617(b)(12) or any other statute of limitations.

The district court ruled in SFR’s favor, holding that Chase lacked standing to
raise the Federal Foreclosure Bar. 2 AA 258-267. Chase then appealed to this Court.
See JPMorgan Chase Bank, N.A. v. SFR Invs. Pool 1, LLC, No. 71337. Following
this Court’s decision in Nationstar Mortgage, the parties agreed to dismiss the
appeal upon the district court’s reconsideration of its order.

On remand, SFR again chose not to seek any discovery from Freddie Mac.
When Chase moved to reopen discovery, 2 AA 268-274, SFR filed an opposition, 2
AA 275-286. Chase ultimately withdrew the motion. 2 AA 287-289. The parties
filed cross-motions for summary judgment on April 13,2018. 2 AA 290-314, 3 AA
524-533. Chase submitted the same copies of the Chase Records it had used in 2016.
3 AA 319-325. Chase also resubmitted the Grageda Declaration from 2016. 3 AA
327-330. For purposes of its 2018 motion, Chase obtained reprinted copies of the
Freddie Mac Records. Therefore, the Freddie Mac Records attached to Chase’s 2018
motion show different retrieval dates than the copies of those records attached to
Chase’s 2016 motion. However, the 2018 copies are substantively identical to the
2016 copies. Compare 2 AA 241-248 with 3 AA 365-370, 507-508. Chase also

submitted an updated but largely identical version of the Meyer Declaration. 3 AA
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359-364. There were no relevant changes to the portions of the declaration
discussing the Freddie Mac Records. In addition to the Freddie Mac Records, the
2018 Meyer Declaration included relevant sections of the Guide as exhibits. 3 AA
371-506. As noted above, Chase had disclosed the Guide and provided a link to the
Guide in its amended complaint filed in 2016. Finally, the Meyer Declaration
included a new document: a Mortgage Payment History Report. 3 AA 510-514. The
document showed that Chase was reporting payment information for the Loan to
Freddie Mac at the time of the Sale. /d. Thus, it served as another piece of evidence
that Freddie Mac owned the Loan and Chase serviced the Loan at the time of the
Sale. 3 AA 363-364 9 5.k.

SFR filed a counter-motion to strike various exhibits to Chase’s 2018
summary judgment motion, claiming that they were not disclosed in accordance with
N.R.C.P. 16.1. 4 AA 553. Notably, SFR’s motion did not seek to strike the Chase
Records or the Grageda Declaration. The only items that SFR moved to strike and
that are potentially relevant to this appeal are the 2018 Meyer Declaration and the
exhibits attached to it. As noted above, these exhibits included the previously-
disclosed Freddie Mac Records, certain sections of the previously-disclosed Guide,

and the Mortgage Payment History Report. 3 AA 365-514.°

3 SFR also moved to strike several other documents that are not material to the 2018
summary judgment motions or the current appeal.
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After full briefing and a hearing, the district Court granted SFR’s motion for
summary judgment, granted SFR’s counter-motion to strike, and denied Chase’s
motion for summary judgment. 4 AA 625-630. The district court agreed with Chase
that Freddie Mac owned the Loan at the time of the Sale and that the Federal
Foreclosure Bar applied. 4 AA 627, 9 10. However, the district court agreed with
SFR that Chase’s “HERA claim” was time-barred under 12 U.S.C. § 4617(b)(12). 4
AA 628-629, 99 B-E. The district court also granted SFR’s counter-motion to strike
to the extent that it was material to the parties’ summary judgment motions. 4 AA

615, 629 99 G-H. Chase filed this timely appeal. 4 AA 640-642.
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SUMMARY OF ARGUMENT

The district court erred in holding that Chase did not timely invoke the Federal
Foreclosure Bar and in suggesting that SFR could take advantage of Nevada’s bona
fide purchase doctrine. Further, to the extent that SFR’s counter-motion to strike
was material to the parties’ summary judgment motions, the district court abused its
discretion by granting the counter-motion.

The district court’s holding that Chase’s Federal Foreclosure Bar argument
was time-barred under 12 U.S.C. § 4617(b)(12) because Chase purportedly “did not
raise the HERA claim” within three years of the Sale is incorrect for four primary
reasons, each of which independently warrants reversal.

First, Chase did “raise the HERA claim” within three years. The Sale took
place on March 1, 2013, and Chase moved for leave to file its amended complaint
(expressly referencing the Federal Foreclosure Bar and attaching the proposed
amended complaint as an exhibit) on February 2, 2016—mnearly a month before the
three-year interval closed. Notice is the touchstone of timeliness, and this Court
should adopt the majority rule that the date of the motion for leave (which places the
defendant on notice of the amended claims)—not the date leave is granted and the
amended pleading filed (which is irrelevant to notice)—drives the limitations

analysis.
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Second, Chase asserted a quiet-title claim against SFR in its initial complaint,
filed on November 27, 2013, less than a year after the March 1, 2013 Sale. The
amended complaint invoked the Federal Foreclosure Bar as a legal theory supporting
the quiet-title claim Chase asserted in its initial pleading—not as a new, free-
standing claim. Thus, a proper statute-of-limitations analysis would consider only
the interval between the Sale and the date of Chase’s initial pleading asserting a
quiet-title claim.

Third, even if the date leave is granted (rather than the date leave is sought) is
what matters for timeliness purposes, and even if Chase’s invocation of the Federal
Foreclosure Bar were deemed tantamount to a new claim and therefore relevant to a
statute-of-limitations analysis, that “claim” arises out of the same transaction or
occurrence alleged in Chase’s original pleading—the Sale and its purported effect
on the Deed of Trust—and thus relates back.

Fourth, even if there were no relation back, Chase’s quiet-title claim would
be timely under 12 U.S.C. § 4617(b)(12), either under the six-year minimum period
specified for non-tort claims, or under the tort provision’s adoption of the state-law
period whenever it is “longer” than three years, as it is here.

No matter what analytical route the Court follows, Chase’s assertion of the
Federal Foreclosure Bar cannot be deemed untimely. Accordingly, this Court should

reverse the district court’s limitations ruling.
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To the extent the district court made any ruling on Nevada’s bona fide
purchaser doctrine, that doctrine cannot negate the Federal Foreclosure Bar. SFR
does not qualify as a bona fide purchaser, but even if it did, the Federal Foreclosure
Bar would still supersede any state-law doctrine that would negate Freddie Mac’s
interest.

As for the order granting SFR’s counter-motion to strike the Meyer
Declaration and the exhibits attached to it, the Court need not review this ruling.
The Chase Records and the Grageda Declaration—which are not affected by the
counter-motion—independently show that Freddie Mac owned the Loan and that
Chase serviced the Loan. However, to the extent the Court believes it is necessary
to consider the Meyer Declaration and its exhibits, the Court should reverse the grant
of SFR’s counter-motion. The district court abused its discretion when it failed to
consider whether Chase’s alleged violation of N.R.C.P. 16.1 was harmless and when
it failed to apply the governing legal standard for case-dispositive discovery
sanctions. Under any reasonable application of these standards, it was inappropriate
to exclude the Meyer Declaration and its exhibits.

Given the district court’s correct finding that Freddie Mac owned the Loan at
the time of the Sale and that FHFA did not consent to the extinguishment of Freddie
Mac’s property interest, this Court should conclude that the Federal Foreclosure Bar

applies and enter judgment in favor of Chase.
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STANDARD OF REVIEW

An order denying summary judgment is reviewed de novo. Physicians Ins.
Co. of Wis., Inc. v. Williams, 279 P.3d 174, 175 (Nev. 2012); Wood v. Safeway, 121
P.3d 1026, 1030 (Nev. 2005). A district court’s decision to exclude evidence under
N.R.C.P. 37(c) is reviewed for abuse of discretion. See Young v. Johnny Ribeiro
Bldg., Inc., 787 P.2d 777, 779 (Nev. 1990). However, “a somewhat heightened

standard of review” applies to case-concluding sanctions. /d.
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ARGUMENT

L. Chase’s Federal Foreclosure Bar arguments were not time-barred.

The district court incorrectly ruled that Chase’s assertion of the Federal
Foreclosure Bar was time-barred. The district court reasoned that (1) “Chase did not
raise the HERA claim” until March 9, 2016—a few days more than three years after
the Sale—when the district court granted Chase’s motion to file an amended
complaint; (2) the amended complaint did not relate back to the original complaint;
and (3) the three-year default limitations period that HERA specifies for tort claims
applied. 4 AA 628-629 (citing 12 U.S.C. § 4617(b)(12)). Every element of that
analysis is erroneous, and as a result, the judgment should be reversed.

A.  Chase asserted the Federal Foreclosure Bar within three years of
the Sale.

The simplest and narrowest reason that the district court’s time-bar ruling is
incorrect is that the district court incorrectly computed the interval between the Sale
and Chase’s assertion of the Federal Foreclosure Bar.

The record leaves no doubt that Chase expressly asserted the Federal
Foreclosure Bar, and thereby put SFR and the district court on notice of the
argument, when Chase filed its motion to amend the complaint on February 2,
2016—before three years had passed since the March 1, 2013 Sale. Although the
district court did not grant that motion and thereby deem the amended complaint

formally filed until a few days after three years had passed, a proper limitations
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analysis turns on the date Chase filed the motion for leave—mnot the date the district
court granted that motion—rendering the claim timely. Thus—even under the
district court’s flawed premises that invoking the Federal Foreclosure Bar amounts
to offering a new claim, that relation back does not apply, and that the applicable
limitations period was three years (all of which are discussed below)—Chase’s
assertion of the Federal Foreclosure Bar “claim” was timely.

Although Chase is not aware of any cases in which this Court has addressed
the timeliness of an amended complaint in these precise circumstances, “[a] number
of courts have addressed the situation where the petition for leave to amend the
complaint has been filed prior to the expiration of the statute of limitations, while
the entry of the court order and the filing of the amended complaint have occurred
after the limitations period has expired.” Mayes v. AT&T Information Sys., Inc., 867
F.2d 1172, 1173 (8th Cir. 1989) (citing cases). “In such cases, the amended
complaint is deemed filed within the limitations period.” Id.; accord Pimentel v.
Cty. of Fresno, No. 1:10-cv-01736, 2011 WL 350288, at *4 (E.D. Cal. Feb 2, 2011)
(‘“Pursuant to California law, the filing of a motion to amend along with a proposed
amended complaint tolls the statute of limitations.”). That rule is sensible; “[a]s a
party has no control over when a court renders its decision regarding the proposed

amended complaint,” it follows that the statute of limitations is properly tolled when
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a motion for leave to amend is filed. Moore v. Indiana, 999 F.2d 1125, 1131 (7th
Cir. 1993).

The same notions of fairness and justice undergirding those cases apply under
Nevada law. N.R.C.P. 15(a) allows amendment as of right within a certain time
period and instructs courts to permit amendment “freely” where ‘“justice so
requires.” Furthermore, this Court has endorsed the view that “NRCP 15(a) requires
courts to err on the side of caution and permit amendments that appear arguable or
even borderline, because denial of a proposed pleading amendment amounts to
denial of the opportunity to explore any potential merit it might have had.” Gardner
v. Eighth Judicial Dist. Ct., 405 P.3d 651, 654 (Nev. 2017) (citation omitted). In
fact, this Court has gone further than the federal and California cases cited above,
permitting a plaintiff to amend even though it filed the relevant motion after the
statute of limitations had run. For example, in Tehansky v. Wilson, the Court allowed
the plaintiff to amend to correct a non-jurisdictional and inadvertent defect in the
complaint “in the interest of justice.” 428 P.2d 375, 375 (Nev. 1967) (quotation
omitted).

Where a plaintiff moves to amend its pleading before any applicable statute
of limitations has run, the plaintiff should not be barred from pursuing the amended
complaint simply because the court did not decide the motion in time to avoid the

statute of limitations. Where, as here, developments in the law make clear that a
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plaintiff’s claim is supported by an alternative legal theory, such a construction puts
the plaintiff in a worse position than it would have been had it waited and filed its
original complaint on the day it filed its motion to amend. That cannot be the law.
Nevada’s “basic underlying policy [is] to have each case decided upon its merits”
unless a procedural rule clearly precludes it. See Franklin v. Bartsas Realty, Inc.,
598 P.2d 1147, 1149 (Nev. 1979) (citation omitted). And Nevada’s “rules of civil
procedure are intended to allow the court to reach the merits of claims, rather than
to dispose of claims on technical niceties.” Jackson v. Groenendyke, 369 P.3d 362,
365 (Nev. 2016) (internal quotation marks and citation omitted). As such, the Rules
ought not be construed to countenance a judicial “pocket veto” of a motion to amend.
To rule otherwise could foreclose a plaintiff’s meritorious claims based not on its
own conduct or on any factor within its control, but on the vagaries of the presiding
judge’s docket and schedule.

The rule the district court implicitly adopted—that the timeliness of a claim
turns on the date an amended complaint is formally filed, regardless of whether the
plaintiff put the defendant and the court on notice of the claim by moving for leave
to amend (and attaching the proposed amended complaint) before the limitations
period ran out—would distort the civil litigation process and waste judicial
resources. Without the assurance that a motion to amend will toll the statute of

limitations, plaintiffs will have to take drastic measures to attempt to protect their
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claims if there is any possibility that the motion to amend will not be ruled on prior
to the running of the limitations period. A plaintiff in such circumstances would be
all but forced either to file a separate, parallel action that would have to be
consolidated with the first, or to dismiss the initial case without prejudice under
N.R.C.P. 41(a)(1) and re-file a new complaint within the limitations period.* The
legal system was not designed to require plaintiffs to limbo under the statute of
limitations though such procedural contortions; a straightforward rule that considers
an amended complaint to be timely if a proper motion to amend was filed within the
limitations period is more efficient, more economical, and more just.

If the Court is unwilling to adopt that approach—which the great majority of

American jurisdictions follow>—it should instead apply the doctrine of equitable

* Such extraordinary measures would not only be inefficient, they could also be
ineffective, leaving the plaintiff with no practical way to assert an unquestionably
timely claim. For example, if a plaintiff has already taken a dismissal, it may not
voluntarily dismiss the action without prejudice by right. N.R.C.P. 41(a)(1). And
where, as here, jurisdiction is in rem, a parallel action arguably could be
jurisdictionally barred and the underlying complaint arguably could be deemed a
legal nullity. A rule that could, in any circumstances, leave a plaintiff with no
practical vehicle to assert an indisputably timely claim would be plainly inconsistent
with fundamental fairness and substantial justice.

> To Chase’s knowledge, the only jurisdictions to have clearly held that the date of
an amended complaint’s formal filing controls even where a motion for leave to
amend was filed within the limitations period are Virginia and Mississippi. See
Ahariv. Morrison, 654 S.E.2d 891, 893 (Va. 2008) (“[ U]ntil the circuit court granted
leaved for Ahari to amend her complaint, the statute of limitations continued to run
with regard to the cause of action asserted against the new defendants.”); Wilner v.
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tolling and hold that Chase’s Federal Foreclosure Bar argument was timely.
“Equitable tolling operates to suspend the running of a statute of limitations when
the only bar to a timely filed claim is a procedural technicality,” there is no prejudice
to the defendant, and “the interests of justice so require.” State Dept. of Taxation v.
Masco Builder Cabinet Grp., 265 P.3d 666, 671 (Nev. 2011) (quotation omitted).
Each element is met here. The only basis for dismissal of Chase’s claim is a
procedural technicality—the district court did not rule on the motion to amend until
eight days after the statute of limitations expired. There is no danger of prejudice to
SFR, because SFR was made aware of the Federal Foreclosure Bar argument before
the limitations period expired, and the tolling of the statute for a period of seven
days—during which time Chase was merely waiting for the district court to rule—
did not materially impact SFR’s ability to litigate this case. Finally, the interests of
justice require tolling: Chase was diligent in pursuing an amendment to incorporate

the evolving legal landscape relating to HERA cases, and it did not control the

White, 929 So.2d 315, 319 (Miss. 2006) (“The filing of a motion to amend does not
toll the statute of limitations until the trial court rules on the motion.”).

Despite their broad language, those decisions are readily distinguishable and
probably would not control in the circumstances presented here, as each involved an
amendment that purported to add new defendants to a case, not to assert a new theory
or claim against an existing defendant. As a result—and unlike here—it is not at all
clear that the parties against which the claims were asserted received timely notice.
In any event, neither the Virginia court nor the Mississippi court grounds its analysis
in any notion of substantial justice, and Nevada should not adopt their highly
formalist, outlier approach.
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district court’s timing in ruling on the motion to amend. Accordingly, the Court
should find that the three-year period, if applicable, was equitably tolled.

The fact that Chase did not make this particular argument below does not
preclude this Court from ruling in Chase’s favor. This Court routinely allows
litigants to assert new and different theories and authority to support the basic legal
positions they took in district court proceedings. See, e.g., Premier One Holdings,
Inc. v. Red Rock Financial Services, LLC, No. 73369, 2018 WL 5617923, at *2 n.2
(Oct. 29, 2018) (unpublished disposition). In that case, this Court rejected the
argument that “respondents waived any nonmutual claim preclusion arguments on
appeal because they did not specifically argue nonmutual claim preclusion or discuss
[the governing precedent] below,” in part because respondent did “generally raise
the issue of claim preclusion below, and...nonmutual claim preclusion is a form of
claim preclusion.” Id. Here, likewise, Chase generally argued its claim was timely,
though it did not specifically argue that the motion for leave to amend made it so.

Premier One is one of many decisions by this Court confirming that the
waiver rule “is not absolute.” Archon Corp. v. Eighth Judicial Dist. Ct., 407 P.3d
702, 708 (Nev. 2017). Courts have the authority to make an exception to the waiver
rule if, for instance, the issue presented is purely legal and does not depend on a fully
developed factual record. Bastidas v. Chappell, 791 F.3d 1155, 1161 (9th Cir.

2015); see also State ex rel. State Bd. of Equalization v. Barta, 188 P.3d 1092, 1098
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n.24 (Nev. 2008) (recognizing that “exceptions to the rule of waiver exist for purely
legal or constitutional issues”). Because the question of whether the date of the
motion for leave or the date of the amended complaint’s filing controls is a purely
legal question, this Court should exercise its discretion to review and decide the
issue.

It is also “well established” that this Court has the discretion to “consider
relevant issues sua sponte in order to prevent plain error.” Bradley v. Romeo, 716
P.2d 227, 228 (Nev. 1986). That discretion is appropriately exercised in cases such
as this one, where allowing the district court’s judgment to stand “would be plain
error,” W. Indus., Inc. v. General Ins. Co., 533 P.2d 473,478 (Nev. 1975), and where
the party’s substantial rights would otherwise be adversely affected, see Thomas v.
Hardwick, 231 P.3d 1111, 1112 (Nev. 2010). The district court’s error here is plain:
the timeliness of Chase’s Federal Foreclosure Bar argument turns on the date it filed
its motion to amend and proposed amended complaint, not the date on which the
amended complaint became operative by court order. That error substantially
impacts Chase’s rights because it deprives Chase of dispositive legal arguments that

were timely asserted.
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B. Because the Federal Foreclosure Bar is a legal theory, not a claim,
Chase’s amended pleading is not relevant to a statute of limitations
analysis.

The district court considered Chase’s HERA argument under an incorrect
premise, labeling the argument a “HERA claim,” when in fact Chase asserted HERA
as a legal theory supporting its existing quiet-title claim. Claims are subject to
limitations periods; legal theories are not. See Liston v. Las Vegas Metro. Police
Dep’t, 111 Nev. 1575, 1578 (1995) (““Notice pleading’ requires plaintiffs to set forth
the facts which support a legal theory, but does not require the legal theory relied
upon to be correctly identified.”).

In fact, this Court has rejected an argument that invoking the Federal
Foreclosure Bar as a defense was equivalent to asserting a standalone claim; in
Nationstar Mortgage, where the issue was whether a servicer had standing to raise
a perceived violation of a federal law (HERA), the Court concluded that Nationstar
was “not attempting to use the Supremacy Clause to assert an action against SFR,”
but rather “Nationstar ha[d] merely argued that Freddie Mac’s property is not subject
to foreclosure while it is in conservatorship under federal law.” 396 P.3d at 757.
Because SFR’s quiet title claim was properly before the court, there was no question
that the court could evaluate the merits of the argument that the Federal Foreclosure
Bar provided the rule of decision. Id. The same is true for Chase’s assertion of the

Federal Foreclosure Bar as a legal theory here.
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It is undisputed that Chase timely pleaded a quiet-title claim in its initial
complaint, filed less than a year after the Sale. There is also no question that quiet
title is a proper cause of action under Nevada law. See Chapman v. Deutsche Bank
Nat’l Trust. Co., 302 P.3d 1103, 1105-07 (Nev. 2013). Chase is entitled to assert
any legal theory to support that claim in later briefing or at trial. Because Chase’s
quiet-title claim was properly before the district court, the district court could
evaluate the merits of Chase’s argument that the Federal Foreclosure Bar provided
the rule of decision in deciding that claim. /d. Chase cannot be time-barred from
asserting any legal theory, including the Federal Foreclosure Bar, in support of its
claim.

C. Chase’s arguments under the Federal Foreclosure Bar relate back
to its initial complaint.

Chase’s invocation of the Federal Foreclosure Bar would be timely even if it
had been asserted as a new claim, or is deemed to constitute one, because the
amendment would relate back to the original, timely filed complaint.

“Whenever the claim or defense asserted in the amended pleading [arises] out
of the conduct, transaction, or occurrence set forth or attempted to be set forth in the
original pleading, the amendment relates back to the date of the original pleading.”
N.R.C.P. 15(c) (2018). In determining whether an amendment “relates back™ to a
party’s original pleadings, the Nevada Supreme Court considers whether those initial

pleadings provided “fair notice of the fact situation” that gave rise to the amendment.
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Nelson v. City of Las Vegas, 665 P.2d 1141, 1146 (Nev. 1983). Stated differently,
where an “amendment states a new cause of action that describes a new and entirely
different source of damages, the amendment does not relate back...” Id. (emphasis
added). Finally, “NRCP 15(c) is to be liberally construed to allow relation back of
the amended pleading where the amended party will be put to no disadvantage.”
Costello v. Casler, 254 P.3d 631, 634 (Nev. 2011).

Chase’s initial complaint asserted a claim for quiet title. 1 AA 006. Chase’s
invocation of the Federal Foreclosure Bar as a basis for its quiet-title claim arises
from precisely the same transaction or occurrence that triggered its initial pleading—
the Sale—and asks the court to answer the same question: whether the Sale
extinguished the Deed of Trust. Thus, Chase’s original pleadings put SFR on notice
of Chase’s claim that the Deed of Trust survived the Sale. The amendment relates
back.

This Court’s recent decision in Jackson is instructive. In Jackson, the court
considered whether a party in a water rights dispute could amend its pleadings to
include property-access claims. The court noted that, barring statutory authority
preventing a district court from hearing related claims, “the rules of civil procedure
are intended to allow the court to reach the merits of claims, rather than dispose of
claims on ‘technical niceties.”” 369 P.3d at 365 (quoting Costello, 254 P.3d at 634).

The court held that because the party’s new property-access claim “arises out of the
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same facts and circumstances of the original action, namely the determination of
water rights, the district court has jurisdiction to consider those claims.” Id. at 366.
The situation here is even more compelling. Because Chase is not asserting a new
claim but rather a new basis for its original quiet-title claim, its invocation of the
Federal Foreclosure Bar necessarily arises out of the same facts as the original
action—a determination of the effect of the Sale on the Deed of Trust.

Nor does it matter that the amendment invoked a statute that applies to
Chase’s claim by virtue of Chase’s status as the contractual representative of Freddie
Mac, the party whose interests the Federal Foreclosure Bar protects. Even assuming
that fact is relevant, and that Chase’s assertion of the Federal Foreclosure Bar is the
procedural equivalent of amending to add a party asserting the same underlying
claim,® such amendments are still governed by the “same transaction or occurrence
test” and are routinely granted. Costello, 254 P.3d at 636 (“[W]hen...a plaintiff
timely files a complaint that names a deceased defendant instead of the decedent’s
estate, the decedent’s insurer had notice and knowledge of the action within the
statute of limitations, and there is no resulting prejudice to the decedent’s estate, an
amended complaint naming the estate will relate back to the date of the original

pleading.”).

% To be clear, this Court has squarely and correctly held that neither Freddie Mac nor
FHFA must be a party to claims in which the Federal Foreclosure Bar is asserted.
Nationstar Mortgage, 396 P.3d at 758.
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D.  Chase’s claim is timely under HERA’s six-year period for non-tort
claims or the state-law period HERA’s tort provision would adopt.

The district court erred in concluding that Chase’s “HERA claim” was
untimely under HERA’s three-year limitations period for tort claims. Chase’s claim
is instead subject to HERA’s six-year limitations period for contract-based actions.
Even if this Court concludes that Chase’s claims sound in tort they are still timely;
HERA requires that the Court apply the longer of the three-year period or the state-
law period. The applicable state-law period is the five-year limitation period for
quiet-title claims provided under NRS 11.070 or 11.080, or the four-year “catch-all”
period under NRS 11.220. As Chase filed its original complaint and the amended
complaint well within the four-year period, its assertion of the Federal Foreclosure
Bar is timely.

1. HERA'’s six-year limitations period for non-tort claims
governs.

The district court held that HERA’s three-year statute of limitations provision
applies to Chase’s claims. See 12 U.S.C. § 4617(b)(12). That is wrong. The district
court’s flawed conclusion ignored the plain text of the statute, which confirms that
HERA'’s six-year limitations period is applicable here. Section 4617(b) discusses
the powers and duties of FHFA when acting as conservator or receiver, and Section
4617(b)(12)(A) provides a limitations period applicable to FHFA in those roles:

[T]he applicable statute of limitations with regard to any action
brought by the Agency as conservator or receiver shall be—
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(1) in the case of any contract claim, the longer of—
(I) the 6-year period beginning on the date on which the
claim accrues; or
(IT) the period applicable under State law; and

(11) in the case of any tort claim, the longer of—
(I) the 3-year period beginning on the date on which the
claim accrues; or
(IT) the period applicable under State law.

12 U.S.C. § 4617(b)(12)(A).

Two interpretive questions arise. The first is whether HERA’s statute of
limitations applies where a servicer, rather than FHFA itself, asserts the Federal
Foreclosure Bar. The second is whether Chase’s quiet-title claim is properly
categorized as a “contract” or a “tort” claim for the purposes of 2 U.S.C.
§ 4617(b)(12)(A).

a. FHFA need not be a party to a case for HERA’s statute
of limitations to apply.

Neither Chase nor SFR has appealed the district court’s conclusion that
HERA’s limitations provision applies even though FHFA is not a party to the case,
but to the extent SFR may change course and dispute the point now, the district court
was correct that FHFA need not be a party. 4 AA 628. While HERA’s limitations
provision refers to actions “brought by the Agency as conservator,” 12 U.S.C. §
4617(b)(12), courts routinely apply the substantively identical statute applicable to

FDIC receiverships to claims in which some other party—typically an assignee—
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asserts a statutory protection that attached to property of the conservatorship or
receivership.

In the leading case, the Fifth Circuit held that “assignees of the FDIC...are
entitled to the same six year period of limitations as the FDIC [receiver]” under the
Financial Institutions Reform, Recovery, and Enforcement Act of 1989. FDIC v.
Bledsoe, 989 F.2d 805, 811 (5th Cir. 1993); see also Nat’l Enters., Inc. v. Barnes,
201 F.3d 331 (4th Cir. 2000) (citing Bledsoe); Remington Invs., Inc. v. Kadenacy,
930 F. Supp. 446, 450 (C.D. Cal. 1996) (same). After carefully analyzing one of the
few contrary decisions, the Ninth Circuit adopted the Bledsoe rule. U.S. v.
Thornburg, 82 F.3d 886, 891 (9th Cir. 1996) (adopting Bledsoe and declining to
follow Wamco, III, Ltd. v. First Piedmont Mortg. Corp., 856 F. Supp. 1076 (E.D.
Va. 1994)).

Bledsoe specifically rejects the position that the “plain statutory language”
prohibits parties other than the conservator or receiver from invoking the limitations
provision. 989 F.2d at 809. And in adopting the Bledsoe rule in Thornburg, the
Ninth Circuit notes that Wamco—the contrary case the Ninth Circuit rejected—
purports to rely on the FDIC statute’s “plain terms.” 82 F.3d at 891 (quoting Wamco,
856 F. Supp. at 1086). Other cases adopting the Bledsoe rule have similarly
considered and rejected the “plain language” analysis. E.g., Remington Invs., 930 F.

Supp. at 450 (rejecting argument that “plain language of the statute” limits provision
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to claims brought by FDIC); Inv. Co. v. Reese, 875 P.2d 1086 (N.M. 1994) (rejecting
“plain language” argument that because statute “refers only to the FDIC in its
capacity as conservator or receiver...[and] makes no mention of any subsequent
holders, assigns, transferees, private parties or anyone else,” only FDIC is entitled
to invoke provision); Tivoli Ventures, Inc. v. Baumann, 870 P.2d 1244, 1248-49
(Colo. 1994) (rejecting argument that “the plain language of the federal statute
clearly limits the statute to actions brought by the [FDIC] and does not extend to
private [parties].”).

Thus, even where protected property has been assigned out of a
conservatorship or receivership, any party that is entitled to assert statutory
protections that attached while the property was still in the conservatorship or
receivership is also entitled to the benefit of the limitations provision—tregardless of
whether the conservator or receiver joins that action as a party. The decisions
typically speak in terms of the relationship between the assignee and the assignor,
often stating that the assignee “stands in the shoes™ of the assignor. E.g., Bledsoe,
989 F.2d at 810. But the same concept is equally apt when expressed in terms of the
right attaching to the protected property, i.e., “running with the land.” See East Lake
Towers Corporate Center L.P. v. Scott Paper Co., 347 F. Supp. 2d 629, 633 (E.D.
Wisc. 2004) (right that “automatically transfers to the purchaser” is one that “runs

with the land™).
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This case is even stronger than assignment-based decisions; here, unlike in
those cases, the protected property—Freddie Mac’s Deed of Trust—remains in the
conservatorship. See Thornburg, 82 F.3d at 891 (fact that protected entity maintains
at least some interest in protected property “presents an even more compelling” case
than where entirety of protected entity’s interest has been assigned, as in Bledsoe).
And as with the FDIC limitations provision, recognizing that HERA’s statute of
limitations-extender provision attaches to property protected by the Federal
Foreclosure Bar “facilitate[s] Congress’ policy of protecting failed institutions’
assets.” See Bledsoe, 989 F.2d at 811.

Indeed, restricting HERA’s limitations provision to claims brought directly
by the Conservator would “serve only to shrink the private market for the assets of
[the entities in conservatorship, and] would require [FHFA] to hold onto and
prosecute all [claims] for which the state statute of limitations has expired because
[the underlying] obligations would be worthless to anyone else.” Id.; see also
Interim Capital LLC v. Herr Law Grp., Ltd., No. 2:09-cv-01606-KJD-LRL, 2011
WL 7047062 at *10 (D. Nev. Oct. 21, 2011) (similarly analyzing and applying
Bledsoe’s reasoning). That undesirable outcome would burden FHFA and
undermine Congress’s goals in creating FHFA—*“foster[ing] liquid, efficient,
competitive, and resilient national housing finance markets.” See 12 U.S.C.

§ 4617(b)(2)(B)(iv).
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At bottom, there is no sound legal or policy rationale to require the
Conservator to participate directly in every case when other parties have ample
standing to invoke the Federal Foreclosure Bar, as Freddie Mac and Chase
unquestionably do here. Indeed, this Court has definitively held that “the servicer
of a loan owned by [Freddie Mac]” may raise the Federal Foreclosure Bar, and that
“neither Freddie Mac nor the FHFA need be joined as a party.” Nationstar
Mortgage, 396 P.3d at 758.

b. Chase’s quiet-title claim is properly considered a
contract claim under HERA’s statute of limitations.

HERA'’s statute of limitations provision expressly acknowledges only two
categories of claims—contract claims and tort claims. The Second Circuit, citing
Section 4617(b)(12)’s broad language, has nevertheless held that “Congress
intended to prescribe comprehensive time limitations for ‘any action’ that the
Agency might bring as conservator.” See FHFA v. UBS Americas Inc., 712 F.3d
136, 143, 144 (2d Cir. 2013) (emphases in original). Accordingly, courts must
determine whether any claim to which the provision applies is best classified as

arising in contract or in tort. See In re Countrywide Fin. Corp. Mortg.-Backed Sec.

Litig., 900 F. Supp. 2d 1055, 1067-68 (C.D. Cal. 2012).”

7 Chase is not aware of any federal or state case law that classifies a quiet-title claim
as a subcategory of either tort or contract claims. To the contrary, several courts
have expressly distinguished between these three categories of claims. See Heyman
v. Kline, 344 F. Supp. 1081, 1086 (D. Conn. 1970).
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Chase’s quiet-title claim fits more naturally into HERA’s contract category
because it seeks to validate a contractually created interest in the Property. The
mortgage lien here “is an interest in property created by contract,” which secures the
grantor’s contractual obligation to repay the amount owed. Smith v. FDIC, 61 F.3d
1552, 1561 (11th Cir. 1995). Although Chase’s action to protect the Deed of Trust
is not one to enforce the contract directly, it arises from the same contractual
relationship and obligations. Indeed, the claim i1s grounded in the contractual
relationship between the borrower and the lender when creating the Loan.

By contrast, Chase’s quiet-title claim bears no significant similarity to any
tort-based claim, including a claim for wrongful foreclosure. Those two claims
involve different elements, different parties, and different remedies. Regarding
elements, “[t]o prevail on a wrongful foreclosure tort claim, a plaintiff must prove
that the foreclosing party did not have a legal right to foreclose on the property.”
Hines v. Nat’l Default Servicing Corp., No. 62128, 2015 Nev. Unpub. LEXIS 973,
at *5 (July 31, 2015) (emphasis added). The Federal Foreclosure Bar does not affect
the HOA’s “legal right to foreclose on the property”—it prescribes the effect a
proper foreclosure can have on certain interests in the property—and Chase therefore
does not argue and need not prove that the HOA “did not have a legal right to

29

foreclose.” As to parties, a wrongful foreclosure claim necessarily involves the

foreclosing party—here, the HOA—but the quiet-title claim here is pleaded against
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the title-holder, not the foreclosing HOA. And as to remedy, a wrongful foreclosure
claim may support monetary relief, see 59 C.J.S. Mortgages § 650, while a quiet-
title claim seeks only a declaration of superior title to a property interest, see
McKnight Family, LLP v. Adept Mgmt., 310 P.3d 555, 559 (Nev. 2013). As Chase’s
quiet-title claim lacks any material similarity to a wrongful-foreclosure claim, the
claim cannot plausibly be characterized as more tort-like than contract-like.

But even assuming Chase’s quiet-title claim could plausibly fall into either
the tort or the contract category, the contract provision would govern. This Court
must look to federal policy—because HERA is a federal statute—to determine
which limitations period applies. See Vincent Murphy Chevrolet Co., Inc. v. U.S.,
766 F.2d 449, 451 (10th Cir. 1985) (“Title 28 U.S.C. § 2409a, because it is a federal
statute, must be interpreted in accordance with principles of federal law, and while
federal courts may properly look to state law as an aid in...[their interpretation of
federal statutes], such state law should be compatible with the purpose of the
legislation so as to find the rule that will best effectuate federal policy.”) (alterations
and citations omitted); cf. Kenaitze Indian Tribe v. Alaska, 860 F.2d 312, 316 (9th
Cir. 1988) (rejecting argument that deference was owed to state interpretation of
federal statute).

As the Ninth Circuit has explained, “[w]hen choosing between multiple

potentially-applicable statutes, as a matter of federal policy the longer statute of
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limitations should apply.” Wise v. Verizon Commc 'ns, Inc., 600 F.3d 1180, 1187
n.2 (9th Cir. 2010) (noting that federal policy should determine which state statute
of limitations applied to an ERISA benefits claim); accord FDIC v. Former Officers
& Directors of Metro. Bank, 884 F.2d 1304, 1307 (9th Cir. 1989) (where there is a
“‘substantial question’ which of two conflicting statutes of limitation to apply, the
court should apply the longer”) (citation omitted). Hence, even if the Court
perceived some uncertainty as to whether Chase’s quiet-title claim falls more neatly
into the tort or the contract clause of HERA’s limitations provision, federal policy
would direct the Court to apply the contract clause.

Therefore, the six-year statute of limitations for contract claims under Section
4617(b)(12)(A) applies to Chase’s quiet-title claim. Since the Sale took place in
March 2013, and Chase filed its quiet-title claim in November 2013, Chase’s claim
is timely.?

2. Alternatively, the claim is timely under HERA’s “tort”

provision, which adopts the otherwise-applicable state-law
period.

Even if HERA’s “tort” provision is assumed to govern, it adopts “the longer
of” the three-year period or the relevant period under state law. 12 U.S.C.

§ 4617(b)(12)(A)(11). Here, state law specifies a five-year period, and there is no

8 Chase’s claim is still timely even if the period is calculated from the date of Case’s
amended complaint, which was filed on March 9, 2016.
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credible argument for any period shorter than four years. Accordingly, Chase’s
claim is timely under Section 4617(b)(12)(A).

a. Nevada’s five-year statute of limitations applies to
Chase’s quiet title claim.

Chase’s quiet-title claim is timely under either NRS 11.070 or 11.080.
Specifically, NRS 11.070 provides a five-year limitations period for quiet-title
claims to allow “anyone with an interest in the property to sue to determine adverse

99 ¢¢

claims,” “even if that person does not have title to or possession of the property.”
Nationstar Mortg. LLC v. Amber Hills Il Homeowners Ass’n, No. 2:15-cv-01433-
APG-CWH, 2016 WL 1298108, at *3-4 (D. Nev. Mar. 31, 2016). Indeed, NRS
11.070 applies to claims (1) “founded upon the title to real property,” where (2) “the
person prosecuting the action or making the defense, or under whose title the action
is prosecuted or the defense is made...or [the] grantor of such person, was seized or
possessed of the premises in question” within five years before the challenged
action. NRS 11.070 (emphases added).

Chase’s claim readily satisfies each of the two statutory requirements. First,
the claim is “founded upon...title” to the property. After all, the claim is
denominated quiet title, reflecting the substance of the dispute: whether the Sale
conferred clear title to SFR, or whether Freddie Mac’s deed of trust continued to

encumber SFR’s fitle. Courts routinely apply NRS 11.070 to quiet-title claims

brought by lienholders seeking to confirm the validity of security interests, as Chase
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did here. E.g., Bank of New York Mellon Trust Co., N.A. v. Jentz, No. 2:15-cv-1167-
RCJ-CWH, 2016 WL 4487841, at *2-3 (D. Nev. Aug. 24, 2016).°

Second, the “grantor” here is the former homeowner/borrower—a person who
was unquestionably “seized or possessed of the premises” at the time of the Sale. A
“grantor” in Nevada law includes a borrower who has executed a deed of trust to
provide another party with a security interest in the property. See NRS 107.410
(“Borrower means a natural person who is a mortgagor or grantor of a deed of trust
under a residential mortgage loan.”) (emphasis added); Rose v. First Fed. Sav. &
Loan Ass’n of Nevada, 777 P.2d 1318, 1319 (Nev. 1989) (grantor of deed of trust is
party obligated to pay loan). There is no dispute here that the borrower on the note
and grantor of the deed of trust had possession of the Property up until the Sale in
March 2013, less than five years before Chase filed its complaint in November

2013.!% Thus, NRS 11.070 applies to Chase’s quiet-title claim here.

? See also JPMorgan Chase Bank, N.A. v. SFR Invs. Pool 1, LLC, No. 2:16-cv-
02005-JCM-VCEF, 2017 WL 3317813, at *2 (D. Nev. Aug. 2, 2017); Wells Fargo
Bank, N.A. v. United States, No. 2:10-cv-1546-JCM-GWF, 2013 WL 2551518, at *3
(D. Nev. June 10, 2013); Ocwen Loan Servicing, LLC v. Operture Inc., No. 2:17-cv-
1026-GMN-CWH, 2018 WL 1092337, at *1 (D. Nev. Feb. 28, 2018). Some courts
have incorrectly held otherwise, concluding that such claims were not “founded
upon title.” See, e.g., Nationstar Mortg. LLC v. Keynote Props., Inc., No. 2:18-cv-
0762, 2019 WL 266288 (D. Nev. Jan. 18, 2019) (rejecting argument that quiet-title
claim 1s subject to NRS 11.070 or 11.080).

10 Even considering March 9, 2016 as the relevant date, Chase’s claim is timely.
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Indeed, Nevada’s lower courts and federal courts have applied NRS 11.070 to
claims involving disputes over the continuing existence of a lien, the same issue in
dispute here. See, e.g., Weeping Hollow Ave. Tr. v. Spencer, 831 F.3d 1110, 1114
(9th Cir. 2016); Raymer v. U.S. Bank N.A., No. 16-A-739731-C, 2016 WL
10651933, at *2 (Nev. Dist. Ct. Dec. 28, 2016).

Chase’s claim is also timely under NRS 11.080’s five-year statute of
limitations, which states:

No action for the recovery of real property, or for the recovery of
the possession thereof other than mining claims, shall be
maintained, unless it appears that the plaintiff or the plaintiff’s
ancestor, predecessor or grantor was seized or possessed of the
premises in question, within 5 years before the commencement
thereof.
NRS 11.080’s broad statutory language demonstrates that its scope includes various
types of property-dispute claims, including lien disputes.

Indeed, this Court cited NRS 11.080 in a case involving a dispute between a
lienholder and a purchaser at an HOA foreclosure, the same dispute central to this
case. Saticoy Bay LLC Series 2021 Gray Eagle Way v. JPMorgan Chase Bank, N.A.,
388 P.3d 226, 232 (Nev. 2017). Federal courts have cited NRS 11.080 in similar
contexts. E.g., Scott v. MERS, Inc., 605 F. App’x 598, 600 (9th Cir. 2015). Such
decisions adopt a broad interpretation of NRS 11.080 to cover quiet-title claims, such

as Chase’s claim, which seeks to confirm the survival of a deed of trust after an HOA

foreclosure.
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Thus, even if this Court were to conclude that Chase’s quiet-title cause of
action was a tort claim for the purposes of HERA—or indeed, if the Court were to
conclude that the HERA statute of limitations did not apply at all—Chase’s claim
would be timely under the five-year state-law period under NRS 11.070 or 11.080.

b. In no event could the applicable limitations period be
less than four years.

(13

Even assuming for argument’s sake that HERA’s “tort” provision governs and
that Nevada’s quiet-title limitations periods do not apply, Nevada’s four-year “catch-
all” limitations period would still render Chase’s claim timely. NRS 11.220 provides
that “[a]n action for relief, not hereinbefore provided for, must be commenced within
4 years after the cause of action shall have accrued.” The statute thus sets a minimum
statute of limitations “for all actions otherwise unprovided for.” Alper v. Clark Cty.,
571 P.2d 810, 813 (Nev. 1977). Courts have held that quiet-title claims substantially
similar to those raised by Chase were subject to this four-year provision in
circumstances in which the servicer or Enterprise did not argue that HERA’s
provision applied, and the court erroneously determined that those claims were not
subject to Nevada’s five-year limitations provisions. See, e.g., Ocwen Loan Serv’g,
LLC v. SFR Invs. Pool 1, LLC, No. 2:17-cv-01757-JAD-VCF, 2018 WL 2292807,

at *4-5 (D. Nev. May 18, 2018); Order, Fannie Mae v. Ayres, No. 2:17-cv-01799-

JAD-CWH, ECF No. 26, at *5-6 (D. Nev. Jun. 4, 2018).
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No plausible argument supports a limitations period shorter than four years,
and therefore under any potentially applicable rule, Chase’s assertion of the Federal
Foreclosure Bar was timely.

II. SFR cannot rely on Nevada’s bona fide purchaser statutes to avoid
Freddie Mac’s federally protected Deed of Trust.

A.  SFRs not a bona fide purchaser under Nevada law.

The district court’s decision includes a cursory statement suggesting that SFR
may have been protected by Nevada’s bona fide purchaser doctrine. That is not
correct. SFR does not qualify as a bona fide purchaser, but even if it did, the Federal
Foreclosure Bar would preempt any state-law protection that would otherwise result.

Because SFR had actual or constructive notice that an Enterprise held an
interest in the Deed of Trust, it cannot be a bona fide purchaser. SFR acknowledges
that the Deed of Trust and its assignments were recorded at the time of the Sale. 4
AA 555-556. The recorded instruments put SFR on notice of a potentially adverse
Enterprise interest. The Deed of Trust stated that the note “can be sold one or more
times without prior notice to Borrower.” 3 AA 342. And the face of the Deed of
Trust identifies it as a “NEVADA--Single Family--Fannie Mae/Freddie Mac
UNIFORM INSTRUMENT WITH MERS,” indicating that an Enterprise might
have an interest in the instrument. 3 AA 332 (emphasis original). Absent any
countervailing evidence, where the deed of trust is recorded and indicates it is an

Enterprise “uniform instrument,” there can be no “genuine dispute” that the bona
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fide purchaser statutes do not defeat the application of the Federal Foreclosure Bar.
See SFR Invs. Pool I, LLC v. Green Tree Servicing, LLC, No. 72010, 2018 WL
6721370, at *2 n.3.

Furthermore, to clarify whether the Deed of Trust was owned by an
Enterprise, SFR could have reached out to FHFA, whose role as the Enterprises’
Conservator was well-known. Indeed, HOA sale purchasers are now routinely
asking FHFA whether a given property to be foreclosed on is encumbered by an
Enterprise lien, and have received timely and complete answers to their inquiries.
SFR, by contrast, did nothing.

B. Nevada’s bona fide purchaser doctrine cannot supersede the
Federal Foreclosure Bar.

Even if SFR qualified as a bona fide purchaser under Nevada law, the Federal
Foreclosure Bar would preempt the Nevada statutes to the extent they would
otherwise allow SFR to take title to the Property free-and-clear of Freddie Mac’s
deed of trust.

As this Court recently recognized, “authority suggest[s] that the Federal
Foreclosure Bar would preempt Nevada’s law on bona fide purchasers.” Nationstar
Mortg., LLC v. Guberland LLC-Series 3, No. 70546, 2018 WL 3025919, at *2 n.3
(Nev. June 15, 2018) (unpublished disposition) (citing In re Montierth, 354 P.3d 648
(Nev. 2015)). Federal courts have since concluded that the Federal Foreclosure Bar

preempts Nevada’s bona fide purchaser statutes under these circumstances. See,
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e.g., Nev. Sandcastles, LLC v. Nationstar Mortg., LLC, No. 2:16-cv-1146-MMD-
NJK, 2019 WL 427327, at *3 (D. Nev. Feb. 4, 2019); U.S. Bank Home Mortg. v.
Jensen, No. 3:17-cv-0603-MMD-VPC, 2018 WL 3078753, at *2 (D. Nev. June 20,
2018) (“the Federal Foreclosure Bar preempts Nevada’s bona fide purchaser
statute™).

The reasoning behind these decisions is compelling: Because the Federal
Foreclosure Bar protects Freddie Mac’s property interest regardless of whether
Freddie Mac’s name appears in any recorded documents, “[a]llowing Nevada’s law
on bona fide purchasers to control in this case would be ‘an obstacle to Congress’s
clear and manifest goal of protecting the Agency’s assets in the face of multiple
potential threats, including threats arising from state foreclosure law.”” JPMorgan
Chase Bank, N.A. v. GDS Fin. Servs., No. 2:17-cv-02451-APG-PAL, 2018 WL
2023123, at *3 (D. Nev. May 1, 2018) (quoting Berezovsky, 869 F.3d at 931).

III. To the extent SFR’s counter-motion to strike is material to the parties’

motions for summary judgment, the Court should reverse the order
granting the counter-motion.

For purposes of this appeal, the Court does not need to address whether the
district court erred by granting SFR’s counter-motion to strike the Meyer
Declaration and its exhibits. As explained below, the Chase Records and the
Grageda Declaration—which are not affected by the counter-motion—

independently prove that Freddie Mac owned the Loan and that Chase serviced the
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Loan. However, to the extent the Court believes it is necessary to consider the Meyer
Declaration and its exhibits, the Court should reverse the grant of SFR’s counter-
motion. The district court abused its discretion when it failed to consider whether
Chase’s alleged violation of N.R.C.P. 16.1 was harmless and when it failed to apply
the governing legal standard for case-dispositive discovery sanctions. Under any
reasonable application of these standards, it was inappropriate to exclude the Meyer
Declaration and its exhibits.

A.  SFR’s counter-motion is immaterial because the Chase Records

and the Grageda Declaration independently prove that Freddie
Mac owned the Loan.

Although SFR asked the district court to strike the Meyer Declaration and the
attached exhibits, it did not ask the court to strike the Chase Records or the Grageda
Declaration. The latter materials are sufficient by themselves to support summary
judgment in favor of Chase. In his declaration, Grageda states that he is a Legal
Specialist III for Chase and is therefore qualified to testify about Chase’s
recordkeeping systems and databases. 3 AA 328, 99 1-2. He also authenticates the
Chase Records and confirms they are business records exempt from the hearsay rule.
3 AA 328-329, 99 3, 5(c)-(d); see also NRS 51.135. In turn, the document “Loan
Transfer History” contained in the Chase Records shows that Freddie Mac acquired
ownership of the Loan on or about October 1, 2006 and continued owning the Loan

through the time of the Sale on March 1,2013. 3 AA 320, 329 9 5(c). The document
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“MAS1/AQN1” contained within the Chase Records shows that Washington Mutual
Bank, FA—Chase’s predecessor in interest—began servicing the Loan on or about
September 1, 2006 and that Chase continued servicing the loan through the time of
the Sale. 3 AA 322-325, 329 9 5(d).

Thus, Chase can establish that Freddie Mac owned the Loan and that Chase
serviced the Loan through the Grageda Declaration and Chase Records. The district
court implicitly recognized this by holding that Freddie Mac owned the Loan, 4 AA
627 9 10, notwithstanding the fact that it granted SFR’s counter-motion to strike the
Meyer Declaration and its exhibits. Therefore, Chase is entitled to summary
judgment without the need for this Court to review the district court’s decision on
the counter-motion.

B. To the extent the Meyer Declaration and its exhibits are necessary

to show that Freddie Mac owned the Loan, the district court abused
its discretion by excluding them.

To the extent the Court believes the Meyer Declaration and its exhibits are
necessary to prove Freddie Mac’s ownership of the Loan, the Court should reverse
the order granting the counter-motion. The district court abused its discretion when
it failed to consider whether Chase’s alleged violation of N.R.C.P. 16.1 was harmless
and when it failed to apply the elevated legal standard for case-dispositive discovery
sanctions. Under a proper application of N.R.C.P. 37, the district court could not

exclude the Meyer Declaration and its exhibits.
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1. N.R.C.P 37(c)(1) strictly limits case-dispositive sanctions and
precludes sanctions where the alleged non-disclosure is
substantially justified or harmless.

A party must provide “[a] copy of, or a description by category and location
of, all documents, data compilations, and tangible things that are in the possession,
custody, or control of the party and which are discoverable under Rule 26(b)[.]”
N.R.C.P. 16.1(a)(1)(B) (2018). The parties must provide these disclosures after their
early case conference and must supplement them ‘“at appropriate intervals[.]”
N.R.C.P. 26(e)(1) (2018).

“If a party fails to make a disclosure required by Rule 16.1(a) or 16.2(a), any
other party may move to compel disclosure and for appropriate sanctions.” N.R.C.P.
37(a)(2)(A) (2018). “The motion must include a certification that the movant has in
good faith conferred or attempted to confer with the party not making the disclosure
in an effort to secure the disclosure without court action.” Id. Rule 37(c)(1)
identifies the remedies a court may impose for a party’s failure to disclose:

A party that without substantial justification fails to disclose
information required by Rule 16.1, 16.2, or 26(e)(1), or to amend
a prior response to discovery as required by Rule 26(¢e)(2), is not,
unless such failure is harmless, permitted to use as evidence at a
trial, at a hearing, or on a motion any witness or information not
so disclosed. In addition to or in lieu of this sanction, the court,
on motion and after affording an opportunity to be heard, may
impose other appropriate sanctions...

N.R.C.P. 37(c)(1) (2018) (emphasis added). Thus, a district court may not exclude

evidence—or impose any other sanction—if the failure to disclose was substantially
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justified or harmless. “Limiting the automatic sanction to violations ‘without
substantial justification,” coupled with the exception for violations that are
‘harmless,’ is needed to avoid unduly harsh penalties in a variety of situations: e.g.,
the inadvertent omission from a Rule 26(a)(1)(A) disclosure of the name of a
potential witness known to all parties[.]” Fed. R. Civ. P. 37, 1993 Adv. Cmte. Note
to subdivision (¢). To determine whether a failure to disclose is substantially
justified or harmless, courts consider such factors as the importance of the evidence,
whether the party against whom it is offered is prejudiced or surprised, that party’s
ability to discover the evidence, whether the non-disclosure was willful or in bad
faith, and whether exclusion of the evidence would disrupt trial. See Lanard Toys
Ltd. v. Novelty, Inc., 375 Fed. App’x 705, 713 (9th Cir. 2010); Southern States Rack
& Fixture, Inc. v. Sherwin-Williams Co., 318 F.3d 592, 597 (4th Cir. 2003); David
v. Caterpillar, Inc., 324 F.3d 851, 857 (7th Cir. 2003).

Case-concluding sanctions under N.R.C.P. 37 “should be used only in
extreme situations.” Nev. Power Co. v. Fluor Ill., 837 P.2d 1354, 1359 (Nev. 1992).
Generally, these sanctions “must be supported by an express, careful and preferably
written explanation of the court’s analysis of certain pertinent factors that guide the
district court in determining appropriate sanctions.” Blanco v. Blanco, 311 P.3d
1170, 1174 (Nev. 2013) (internal quotation marks omitted). Nevada courts consider

several factors when deciding whether to impose case-dispositive sanctions:
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The factors a court may properly consider include, but are not
limited to, the degree of willfulness of the offending party, the
extent to which the non-offending party would be prejudiced by
a lesser sanction, the severity of the sanction of dismissal relative
to the severity of the discovery abuse, whether any evidence has
been irreparably lost, the feasibility and fairness of alternative,
less severe sanctions, such as an order deeming facts relating to
improperly withheld or destroyed evidence to be admitted by the
offending party, the policy favoring adjudication on the merits,
whether sanctions unfairly operate to penalize a party for the
misconduct of his or her attorney, and the need to deter both the
parties and future litigants from similar abuses.

Young, 787 P.2d at 780 (citations omitted). As explained below, neither SFR nor
the district court engaged in any such analysis here.

2. SFR did not certify that it met and conferred with Chase
before filing its counter-motion.

As an initial matter, the district court erred in granting SFR’s counter-motion
to strike because SFR did not certify that it had met and conferred with Chase before
filing the counter-motion. See N.R.C.P. 37(a)(2)(A) (2018) (“The motion must
include a certification that the movant has in good faith conferred or attempted to
confer with the party not making the disclosure in an effort to secure the disclosure
without court action.”). For this reason alone, the Court should reverse the order
granting the counter-motion.

3. Any violation of N.R.C.P. 16.1 was harmless.

The district court did not appear to consider whether Chase’s allegedly late
disclosure was harmless. The court apparently believed that any document disclosed
in violation of N.R.C.P. 16.1 automatically had to be excluded. This failure to apply
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the governing legal standard is reason by itself to reverse the district court’s
judgment.

In any event, Chase’s alleged violation of N.R.C.P. 16.1 was indeed harmless.
Chase has asserted that Freddie Mac owns the Loan and has invoked the Federal
Foreclosure Bar since at least February 2, 2016, when Chase moved for leave to
amend its complaint. 1 AA 049-068. The amended complaint specifically referred
to the Guide—one of the challenged exhibits to the Meyer Declaration—and
provided a link to an online version of the Guide. 1 AA 0609 13. During subsequent
discovery in 2016, Chase reiterated that Freddie Mac owned the loan through the
testimony of Chase’s N.R.C.P. 30(b)(6) witness and through written discovery
responses. 1 AA 094-101, 109. On May 2, 2016, Chase disclosed Freddie Mac’s
corporate representative, the Freddie Mac Records, and the Chase Records (which
are not in dispute). 1 AA 122-129. On June 28, 2016, Chase and SFR stipulated to
extend the dispositive motion deadline and noted a need to supplement initial
disclosures. 1 AA 131. When the parties filed their original summary judgment
motions in July 2016, Chase attached copies of the Meyer Declaration and the
Freddie Mac Records that are materially identical to the copies of those documents
SFR is now challenging. 2 AA 241-248. By the time the first appeal was dismissed
and the case was remanded, the Meyer Declaration, the Freddie Mac Records, and

the Guide had been disclosed for roughly two years. The only document that is
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arguably material and that Chase did not disclose before the prior appeal was the
Mortgage Payment History Report. However, the Court need not consider this
document to enter summary judgment for Chase because the Meyer Declaration, the
Freddie Mac Records, and the Guide are sufficient for that purpose. Further, any
violation of N.R.C.P 16.1 involving the Mortgage Payment History Report was also
harmless for the reasons explained above.

To summarize, SFR has known for more than three years that Chase is relying
on the Federal Foreclosure Bar and that Freddie Mac’s ownership of the Loan is a
central issue. SFR sought and obtained discovery from Chase related to these issues.
But for whatever reason, SFR declined to subpoena documents or deposition
testimony directly from Freddie Mac. There is little reason to think that SFR would
have behaved differently if Chase had disclosed the Meyer Declaration and Freddie
Mac Records in early 2016 rather than mid-2016. Even if this delay in disclosing a
subset of relevant documents was a violation of N.R.C.P. 16.1, any such violation
was harmless. See Capanna v. Orth, 432 P.3d 726, 733-34 (Nev. 2018) (affirming
denial of defendant’s Rule 37(c)(1) motion to exclude evidence of future damages
where defendant knew that plaintiff was seeking such damages and where defendant
was able to challenge them); Firefly Partners, LLC v. Reimann, No. 69116, 2017
Nev. Unpub. LEXIS 962 (Oct. 30, 2017) (unpublished disposition) (where defendant

“had notice of the future damages claimed by [plaintiff] and their amount before the
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close of discovery,” district court properly denied N.R.C.P. 37(c)(1) motion to strike
evidence of such damages).

Notably, SFR has extensive experience litigating the Federal Foreclosure
Bar—experience which dates back to before the 2016 summary judgment briefing
in this case. See, e.g., Fed. Hous. Fin. Agency v. SFR Invs. Pool I, LLC, No. 2:15-
cv-01338-GMN-CWH, 2016 U.S. Dist. LEXIS 59309, at *19-22 (D. Nev. Apr. 30,
2016) (entering summary judgment pursuant to Federal Foreclosure Bar); Fannie
Mae v. SFR Invs. Pool 1, LLC, No. 2:14-cv-02046-JAD-PAL, 2015 U.S. Dist.
LEXIS 133254, at *6-10 (D. Nev. Sep. 28, 2015) (citing Federal Foreclosure Bar in
denying motion to dismiss by SFR). Freddie Mac and its servicers have routinely
utilized Freddie Mac’s business records in litigation against SFR for several years.
SFR cannot claim to be surprised that such information exists and is being used here.
Further, any “surprise” that SFR may have felt at the disclosure of the relevant
information in 2016 has clearly dissipated in the intervening years.

4. Any violation of N.R.C.P. 16.1 clearly did not rise to a level
that justified case-dispositive sanctions.

Even if Chase’s alleged violation of N.R.C.P. 16.1 was not harmless, the
district court still abused its discretion. As explained above, Chase argues that the
Chase Records and the Grageda Declaration are independently sufficient to support
summary judgment for Chase. But if, arguendo, the Meyer Declaration and its

attachments are needed to prove Freddie Mac’s ownership of the Loan, the district
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court’s order striking these materials was necessarily a case-dispositive sanction.
Therefore, the district court was required to consider the Young factors before it
entered this sanction. The district court abused its discretion by failing to do so. Had
the district court properly applied the Young factors, it would not have found that
this case presents the “extreme” situation that justifies case-concluding sanctions.
See Nev. Power Co., 837 P.2d at 1359.

SFR has not shown that Chase willfully withheld evidence—indeed, Chase
disclosed the Chase Records and Freddie Mac Records while discovery was still
open. Chase later signaled its willingness to reopen discovery; however, SFR
actively opposed the idea. Further, SFR would not be prejudiced by the imposition
of a lesser sanction. For example, in lieu of striking the Meyer Declaration and its
exhibits, the Court could simply permit SFR to take further discovery about Freddie
Mac’s interest in the Loan and the Property. This would allow SFR to fully explore
the challenged documents, assuming that SFR is actually interested in doing so.
Further, the severity of the district court’s sanction is disproportionate to Chase’s
alleged violation of N.R.C.P. 16.1. Chase disclosed the Meyer Declaration, the
Freddie Mac Records, and the Guide between February and July of 2016. Even if
Chase was required to disclose all of this evidence in February 2016, when Chase

first moved to amend its complaint, this does not support a sanction that
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singlehandedly changes the outcome of the case. Finally, the district court’s order
hinders Nevada’s policy favoring adjudication on the merits.

As the Nevada federal district court explained when denying a very similar
motion to strike filed by SFR, “having to litigate the case on the merits is not
prejudice.” Capital One, Nat’l Ass’n v. SFR Invs. Pool I, LLC, No. 2:15-cv-01324-
KIJD-PAL, 2018 U.S. Dist. LEXIS 168658, at *4 (D. Nev. Sep. 28, 2018). The court
in Capital One noted that the only “prejudice” SFR might suffer would be the
inability to conduct additional discovery into the allegedly late-disclosed items. See
id. The court also noted there had been extensive delays due to a litigation stay—in
the same way there have been lengthy delays in this case due to the successive
appeals. See id. In light of these facts, the court in Capital One denied SFR’s request
to strike the relevant documents while also giving the parties the option of submitting
a motion or stipulation to reopen discovery. See id. at *4-5. Here, as in Capital One,
SFR is trying to win the case on a technicality because it cannot win on the merits.

Therefore, to the extent that SFR’s counter-motion to strike is material to the
district court’s summary judgment ruling, the Court should reverse the order
granting the counter-motion.

IV. The district court should have entered summary judgment for Chase.

In cases presenting identical fact patterns, this Court, the Ninth Circuit, and

dozens of state and federal trial courts in Nevada have held that an HOA foreclosure
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sale cannot extinguish the Enterprises’ property interests while they are in
conservatorship. See Saticoy Bay LLC Series 9641 Christine View v. Fannie Mae,
417 P.3d 363, 367-68 (Nev. 2018); A&l LLC Series 3 v. Fannie Mae, No. 71124,
2018 WL 3387787, at *1 (Nev. July 10, 2018) (unpublished disposition); FHFA v.
SFR, 893 F.3d 1136, 1152 (9th Cir. 2018); Berezovsky, 869 F.3d at 930-31; Elmer
v. JPMorgan Chase & Co., 707 F. App’x 426, 427-28 (9th Cir. 2017) (unpublished);
Saticoy Bay, LLC, Series 2714 Snapdragon v. Flagstar Bank, FSB, 699 F. App’x
658, 658-59 (9th Cir. 2017).

Further, this Court has recognized that Freddie Mac maintains its property
interest as a loan owner when its servicer appears as the record beneficiary of the
deed of trust. See Montierth, 354 P.3d at 651; Guberland LLC-Series 3, 2018 WL
3025919 at *2-3 (citing Montierth); Restatement § 5.4. Pursuant to these authorities,
Freddie Mac’s ownership of the loan and the appearance of its servicer, Chase, as
record beneficiary at the time of the Sale ensured that Freddie Mac maintained a
property interest.

In support of its underlying claim, Chase submitted the Chase Records, the
Freddie Mac Records, and provisions of the Guide explaining the terms of the
contractual relationship between Freddie Mac and its servicers, which established
Freddie Mac’s property interest. This evidence is admissible and is substantially

1dentical to what this Court and the Ninth Circuit have held is sufficient evidence to
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establish an Enterprise’s property interest. See SFR v. Green Tree, 2018 WL
6721370 at *1; Berezovsky, 869 F.3d at 933; Elmer, 707 F. App’x at 428.

Given that the uncontroverted evidence establishes the Federal Foreclosure
Bar’s applicability, this Court should reverse the district court’s judgment and hold
that the Federal Foreclosure Bar protected Freddie Mac’s property interest from
extinguishment here, such that SFR did not take title to the Property free-and-clear
of Freddie Mac’s deed of trust. See lliescu v. Steppan, 394 P.3d 930, 936 (Nev.
2017) (reversing and remanding for judgment in favor of respondent); Sloat v.

Turner, 563 P.2d 86, 90 (Nev. 1977) (similar).
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CONCLUSION

This Court should reverse the district court and enter judgment in Chase’s

favor.
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Matthew D. Lamb
Nevada Bar No. 12991
1909 K Street, Northwest
Washington, D.C. 20006
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STATEMENT OF INTEREST OF AMICUS CURIAE

Amicus curiae the Federal Housing Finance Agency (“FHFA” or “the
Agency”) respectfully supports JP Morgan Chase Bank, N.A. (““Chase”) in this
appeal. The district court’s ruling against Chase, and this appeal, will directly
impact the interests of entities operating under FHFA’s conservatorship—Freddie
Mac and Fannie Mae (together, the “Enterprises”)—and the interests of FHFA as
the Enterprises’ Conservator and regulator.

The Enterprises are federally chartered entities that Congress created to
enhance the nation’s housing-finance market. They own millions of mortgages
nationwide, including hundreds of thousands in Nevada.

In 2008, Congress enacted the Housing and Economic Recovery Act
(“HERA”), which established FHFA as an independent agency of the federal
government and as the Enterprises’ regulator. See 12 U.S.C. § 4511 et seq. HERA
vests FHFA with the power to place the Enterprises into conservatorship or
receivership under statutorily defined circumstances, mandating that as
Conservator, FHFA succeeds to all “rights, titles, powers, and privileges” of an
entity in conservatorship with respect to its assets. 12 U.S.C. § 4617(b)(2)(A). On
September 6, 2008, FHFA’s Director placed the Enterprises into FHFA’s

conservatorship, where they remain today.
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When FHFA acts in its capacity as Conservator, its actions are deemed non-
governmental for many substantive purposes. While this brief addresses FHFA’s
statutory powers as Conservator, FHFA submits the brief exclusively in its
capacity as an agency of the United States.! In that capacity, FHFA has an interest
in this case because if appellee SFR Investments Pool 1, LLC (“SFR”) prevails on
appeal and this Court were to leave the lower court’s decision intact, it would
significantly hinder the Enterprises’ abilities to fulfill their statutory missions and
could hamper FHFA in effectuating its powers to ensure that the Enterprises are

effectively supporting the secondary mortgage market.

! Under the Nevada Rules of Appellate Procedure, FHFA is permitted, as an
agency of the United States, to file this amicus curiae brief without consent of the
parties or leave of court, and without a corporate disclosure statement. Nev. R.
App. P. 26.1, 29(a).
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INTRODUCTION

This case involves a fact pattern familiar to the Court: a Nevada
homeowners’ association’s (“HOA”) non-judicial foreclosure and sale of real
property for unpaid dues owed by the former homeowner (the “HOA Sale”). In
this case, like many others, appellee SFR purchased the property at the HOA Sale.
Under Nevada law, such HOA sales—if properly conducted—can extinguish all
other preexisting lien interests in the underlying property, including deeds of trust.
See NRS § 116.3116(2) (the “State Foreclosure Statute). But a federal statute
precludes that result here, as Freddie Mac owned the deed of trust at the time of the
HOA Sale. Under 12 U.S.C. § 4617(j)(3), which this Court often refers to as the
“Federal Foreclosure Bar,” while an Enterprise is in FHFA’s conservatorship, its
“property,” including lien interests, is not “subject to . . . foreclosure.”

Here, the key question before the Court is whether Chase’s assertion of the
Federal Foreclosure Bar was time-barred. It was not.

The foreclosure sale in this case took place on March 1, 2013. The district
court held that a three-year limitations period applied and ruled that Chase had not
asserted the Federal Foreclosure Bar within that time because Chase first did so in
an amended complaint that was formally filed March 9, 2016—a few days after the

three-year deadline imposed by the district court. 1 AA 071-81.
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But on February 2, 2016—weeks before the court-imposed three-year
deadline—Chase moved for leave to file the amended complaint; the motion
clearly explained that Chase intended to assert the Federal Foreclosure Bar, and it
included as an exhibit the proposed amended complaint doing so expressly. 1 AA
049-68. The district court’s limitations ruling therefore depends entirely on the
premise that the date the amended complaint was formally filed—not the date
Chase sought leave to file it—drives the limitations analysis.

That premise is mistaken, as are several other elements of the district court’s
limitations analysis. Chase’s assertion of the Federal Foreclosure Bar was not
time-barred, and the district court therefore erred in awarding judgment to SFR.
This Court should reverse.

ARGUMENT

The district court’s holding that Chase’s claims were time-barred under 12
U.S.C. § 4617(b)(12)(A) is incorrect for at least five reasons.

First, even 1f Chase had to assert the Federal Foreclosure Bar within three
years of the March 2013 HOA Sale, Chase did that, moving in February 2016 for
leave to file an amended complaint asserting the Federal Foreclosure Bar. The
filing of that motion tolled any limitations period until the amended complaint was
formally filed; as a result, Chase’s assertion of the Federal Foreclosure Bar was

timely.
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Second, Chase invoked the Federal Foreclosure Bar as a legal theory
supporting its claims, not as a separate, free-standing claim to which a limitations
period could apply.

Third, even if Chase’s assertion of the Federal Foreclosure Bar was a
separate claim, it would relate back to the original pleading because it arises out of
the same transaction or occurrence initially pled. Nev. R. Civ. P. 15(c¢).

Fourth, even 1f Chase’s assertion of the Federal Foreclosure Bar was
deemed a new quiet-title claim and neither tolling nor relation back were
appropriate, Chase’s assertion of the Federal Foreclosure Bar would be timely
under HERA, which provides a minimum limitations period of six years for claims
not sounding in tort. If HERA is assumed to govern, the claims would therefore be
timely.

Fifth, even if HERA’s tort provision applies in this case, the limitations
period is the longer of the state-law period or three years. Here, there is no
plausible argument that the period could be shorter than the four years NRS 11.220
provides as a catch-all.

Sound policy supports applying HERA’s six-year limitations period to
preserve Chase’s claim. Congress empowered FHFA to facilitate the Enterprises’
statutory mission while in conservatorship. See 12 U.S.C. §§ 4513, 4617.

Applying the longer limitations period authorized by HERA helps FHFA do so and
3
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furthers an important government interest.

Chase timely pled its quiet-title claim asserting the Federal Foreclosure Bar,
and this Court should reverse the district court’s incorrect holding that the claim
was time-barred.

Additionally, the district court’s cursory reference to Nevada’s bona fide
purchaser doctrine in its 2016 order granting summary judgment cannot provide an
alternative ground for affirmance. 2 AA 264. SFR is not a bona fide purchaser—
SFR had constructive notice that an Enterprise owned the property’s deed of trust.
What is more, even if SFR was a bona fide purchaser, the Federal Foreclosure Bar
and its protections would preempt Nevada’s bona fide purchaser doctrine here.
Bona fide purchaser doctrine therefore cannot save the district court’s flawed
judgment, and this Court should reverse it.

I. Chase Moved to Amend Within Three Years, and Therefore Its
Assertion of the Federal Foreclosure Bar Cannot Be Time-Barred

The simplest and narrowest ground upon which to reverse is that Chase
properly asserted the Federal Foreclosure Bar within three years of the March 1,
2103, HOA Sale. No one contends that the applicable limitations period is shorter
than three years—nor could they—so Chase’s invocation of the Federal

Foreclosure Bar was unquestionably timely if it occurred by March 1, 2016.
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The record unequivocally shows that Chase first put SFR and the district
court on notice of its intent to assert the Federal Foreclosure Bar by no later than
February 2, 2016, when Chase filed its Motion for Leave to Amend Complaint. In
that motion, Chase discusses—in great depth—that it is seeking to amend in order
to include the Federal Foreclosure Bar in its complaint. 1 AA 052-53. Chase also
attached a copy of the proposed amended complaint as an exhibit to the motion. 1
AA 058-68. While Chase filed the motion to amend well before three years had
passed since the HOA Sale, the district court did not grant the motion until March
8, 2016—a few days after three years had elapsed. 1 AA 069-70. Chase diligently
filed the amended complaint the very next day, on March 9, 2016.

The district court erred in applying the date Chase’s amended complaint was
filed, instead of the date Chase moved for leave to file it, when considering the
statute of limitations. It would be contrary to precedent, policy, and principles of
fairness for Chase to forfeit a claim or theory it timely moved for leave to assert in
an amended complaint that Chase timely provided to SFR, simply because
Nevada’s rules precluded Chase from formally filing the amended complaint until
the district court granted leave, an event over which Chase exercised no control.

As Chase discussed in its opening brief before this Court, most courts that
have reached this issue agree that the relevant date for a statute of limitations

consideration is the date a party moves to amend its complaint, not the date that its
5
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motion is granted and the amended complaint is formally deemed filed. Chase Br.
at 20-21. While this Court has not, to FHFA’s knowledge, decided this exact issue
in the past, it has treated the filing of a motion to amend as the relevant event for
statutes of limitations, see, e.g., Burnett v. C.B.A. Sec. Service, Inc., 107 Nev. 787,
789 (Nev. 1991) (denying a motion to amend because the motion was not filed
timely), and has stated that motions to amend—rather than actual amendments
being granted—can toll other deadlines, see Rogoff v. Johnson, No. 74179, 2017
WL 5905701, at *1 (Nev. Nov. 29, 2017) (unpublished disposition) (holding that
“a timely-filed motion to amend will toll the time to appeal” a decision).

The policy justifications for statutes of limitations would be better served by
considering the date a party moves to amend the complaint, rather than the date the
motion is granted. Statutes of limitations are “designed to promote justice by
preventing surprises through the revival of claims that have been allowed to
slumber until evidence has been lost, memories have faded, and witnesses have
disappeared.” Order of R.R. Telegraphers v. Railway Express Agency, Inc., 321
U.S. 342, 348-49 (1944). And, under Nevada’s notice-pleading standard, the
“purpose of a complaint” is to ensure that parties have “adequate notice of the
nature of the claim and relief sought.” Branda v. Sanford, 97 Nev. 643, 648 (Nev.
1981). Here, SFR was on notice of Chase’s intent to assert the Federal Foreclosure

Bar from the moment Chase moved to amend its complaint; Chase discussed its
6
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intent to assert the Bar in its motion and attached a copy of the amended complaint
to the motion, 1 AA 049-68, as required by the rules of that court. The motion
itself serves the statute of limitations’ purpose—avoiding delay and surprises—and
should therefore be the relevant date for considering whether an amendment is
timely.

The district court’s decision to consider the amended complaint’s filing,
rather than the motion’s filing, as the event driving the limitations analysis also
goes against our legal system’s notions of justice and fairness. Since its founding,
this Court has consistently rejected the notion that substantive rights should turn
upon “technical niceties” reminiscent of outmoded common-law pleading
requirements. E.g., Hansen-Neiderhauser, Inc. v. State Tax Comm., 81 Nev. 307
(1965). Indeed, less than a year after Nevada achieved statehood, this Court aptly
noted that “We are not disposed to be more rigid than the [19th-century] courts of
England in requiring nicety and precision in pleadings.” Levey v. Fargo, 1 Nev.
415 (1865). It would be patently unjust if a party could timely file a motion
putting an existing defendant on notice of a new claim, only to see the claim
forfeited as untimely because a court did not, or due to the press of other business
could not, rule on the motion until after the limitations period ran, and this Court

should not place its imprimatur on that result.
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Aside from the district court’s decision here, we know of no decision of any
American court applying that draconian rule—as Chase notes, the few decisions
that include language broad enough to encompass such an outcome are readily
distinguished because they involved amendments that purported to add new
defendants. Chase Br. at 23 n.5. Because “the interests of justice so require,”
State Dept. of Taxation v. Masco Builder Cabinet Grp., 265 P.3d 666, 671 (Nev.
2011) (quotation omitted), this Court should hold that a claim asserted in an
amended complaint against an existing defendant is timely if a proper motion for
leave to amend the complaint was filed within the limitations period, and on that
basis reverse the district court’s ruling that Chase’s assertion of the Federal
Foreclosure Bar was untimely.

II.  The Federal Foreclosure Bar is a Legal Theory Supporting Chase’s
Quiet-Title Claim

Even if the Court opts to make Nevada an outlier on the issue of tolling the
limitations period during the pendency of a motion for leave to amend a complaint,
Chase’s assertion of the Federal Foreclosure Bar here was timely because
limitations periods only apply to claims, not the legal theories underlying those
claims. See Stalk v. Mushkin, 199 P.3d 838, 842 (Nev. 2009) (the “true nature of
the claim” determines the applicable statute of limitations (emphasis added)).

FHFA endorses Chase’s arguments on this issue, which are independent of any
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application of HERA’s limitations provision.

III. Chase’s Assertion of the Federal Foreclosure Bar Was Timely Under
the Relation-Back Doctrine

Even assuming Chase’s assertion of the Federal Foreclosure Bar is a claim
or defense subject to a statute of limitations, it was timely raised under the relation-
back doctrine. Nevada Rule of Civil Procedure 15(c) provides that an amendment
setting forth a claim or defense “ar[ising] out of the conduct, transaction, or
occurrence” described in the original pleading “relates back to the date of the
original pleading.” Because Chase’s invocation of the Federal Foreclosure Bar is
based upon the same occurrence as the quiet-title claim alleged in the original
pleading—the March 2013 HOA Sale—that argument “relates back™ to the date of
original pleading and is thus timely. FHFA endorses Chase’s arguments on this
issue, which again are independent of any application of HERA’s limitations
provision.

IV. Chase’s Claim is a “Contract Claim” for Purposes of HERA, and
Therefore is Timely

Even if Chase’s assertion of the Federal Foreclosure Bar is deemed a new
quiet-title claim, it would be timely under the limitations provision in HERA, 12
U.S.C. § 4617(b)(12)(A).

Although that statute refers to actions “brought by the Agency as
conservator,” 12 U.S.C. § 4617(b)(12), courts routinely apply the substantively

9
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identical statute applicable to FDIC receiverships to claims in which another
party—typically an assignee—asserts a statutory protection that attached to
property of the conservatorship or receivership. The leading case on this issue,
FDIC v. Bledsoe, 989 F.2d 805, 811 (5th Cir. 1993), found that “assignees of the”
agency were entitled to “the same six year period of limitations as the” agency.
And, after carefully considering and analyzing one of the few contrary decisions,
the Ninth Circuit adopted the Bledsoe rule. U.S. v. Thornburg, 82 F.3d 886, 891
(9th Cir. 1996) (adopting Bledsoe and declining to follow Wamco, III, Ltd. v. First
Piedmont Mortg. Corp., 856 F. Supp. 1076 (E.D. Va. 1994)).2 Accordingly,
HERA'’s limitations provision applies to Chase’s quiet-title claim.

HERA states that its limitations periods apply to “any action,” but then
specifies that for “any contract claim,” the applicable period is “the longer of . . .
the 6-year period beginning on the date on which the claim accrues; or . . . the
period applicable under State law,” and for “any tort claim, the longer of” three
years or the state-law period. 12 U.S.C. § 4617(b)(12)(A). As Chase explained in

its brief before this Court, because the provision covers “any action,” it applies to

2 While the parties below may have argued that HERA’s limitations should
not apply to claims brought by servicers, FHFA does not challenge the district

court’s decision that HERA’s limitations periods apply to such claims.
10
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every cognizable claim, regardless of label or theory—even those that do not sound
clearly in either contract or tort. Chase Br. at 36.

For purposes of the HERA limitations provision, the quiet-title claim at issue
here is properly viewed as more akin to a contract claim than a tort claim. As
Chase discussed in its opening brief, the cause of action seeks to validate a
contractually created interest in the Property and does not bear any resemblance to
a tort-based claim. Chase Br. at 36-38. And even if there were a substantial
question whether the claim is more tort-like or contract-like, Ninth Circuit
precedent confirms that the longer, “contract” period should apply as a matter of
federal policy. See Wise v. Verizon Commc ’ns, Inc., 600 F.3d 1180, 1187 n.2 (9th
Cir. 2010); FDIC v. Former Officers & Directors of Metro. Bank, 884 F.2d 1304,
1307 (9th Cir. 1989); Guam Scottish Rite Bodies v. Flores, 486 F.2d 748, 750 (9th
Cir. 1973). This Court should therefore apply the six-year statute of limitations
prescribed by HERA.

Applying the longer, six-year limitations period is also consistent with
HERA'’s underlying policy goals of protecting the conservatorships, maximizing
the Enterprises’ ability to realize value from their assets, and facilitating their
statutory mission while in conservatorship. See 12 U.S.C. §§ 4513, 4617. More
specifically, HERA authorized FHFA to “preserve and conserve” Enterprise assets,

12 U.S.C. § 4617(b)(2)(B)(iv). HERA’s statute of limitations facilitates FHFA and
11
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the Enterprises’ ability to minimize potential losses by preserving claims that
would otherwise have been lost due to shorter limitations periods. See Federal
Deposit Insurance Co. v. RBS Sec. Inc., 798 F.3d 244, 249-50 (5th Cir. 2015)
(describing similar benefits associated with an identical FIRREA provision);
Bledsoe, 989 F.2d at 811 (same). This longer limitations period puts the
Enterprises on firmer financial footing by allowing them to more fully protect their
assets in the manner Congress envisioned. And when the Enterprises are on firmer
financial footing—with the protections Congress granted the conservatorships—
they are better able to fulfill their statutory mission of facilitating the secondary
mortgage market.

V.  Even if Chase’s Claim is Deemed a “Tort Claim” for HERA Purposes,
It Is Still Timely Because HERA Adopts the Longer State-Law Period

HERA states that the limitations period for “any tort claim” shall be “the
longer of” three years or “the period applicable under State law.” 12 U.S.C.
§ 4617(b)(12)(A)(i1). Assuming, arguendo, that Chase’s claims were “tort”
claims, the claims would still be timely because—as Chase has explained
persuasively—the relevant state-law period under the applicable Nevada statutes,
NRS 11.070 and 11.080 (which govern quiet-title claims), would be five years.
Even if Chase’s claims were deemed outside NRS 11.070 and 11.080, Nevada law

specifies a four-year catch-all limitations period for claims that do not fall into any
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statutorily enumerated category. NRS 11.220. There is no plausible argument
against Chase’s amended complaint being timely under the catch-all provision,
which HERA can only extend, not shorten. Thus, even under HERA’s “tort”
provision—which has no proper application here—Chase’s assertion of the Federal
Foreclosure Bar was timely.

VI. SFR s Not a Bona Fide Purchaser, But Even If It Were, the Federal
Foreclosure Bar Would Preempt Any State-Law Protection

In its original 2016 order granting SFR’s motion for summary judgment, the
district court included one sentence suggesting that SFR may be a bona fide
purchaser and that this status may protect SFR from any claim based on Freddie
Mac’s interest in the Property, grounding that suggestion on the fact that Freddie
Mac was not the deed of trust’s record beneficiary at the time of the HOA Sale. 2
AA 264. To whatever extent that discussion might constitute a holding, it would
be erroneous.

The plain language of Nevada’s bona-fide-purchaser statutes makes clear
that SFR was not a bona fide purchaser, as the deed of trust was undisputedly
recorded prior to the HOA Sale. See NRS 111.180. NRS 111.325, which
generally governs bona fide purchaser status, does not govern what interests must
be recorded in order to be valid. In fact, this Court recently concluded that “NRS

111.325 does not support [the] position that the purported transfer of the loan to
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[an Enterprise] need[s] to be recorded.” CitiMortgage v. TRP Fund, 2019 WL
1245886, at *2. And this Court has also confirmed that Freddie Mac’s interest was
“perfected” and therefore properly recorded under Nevada law when Freddie
Mac’s servicer, Chase, appeared as beneficiary of record on Freddie Mac’s behalf.
In re Montierth, 354 P.3d 648, 650-51 (Nev. 2015).

At the time of the HOA Sale, the deed of trust and its assignment to Chase
were recorded. See 3 AA 515-17. The recorded deed of trust and assignment put
SFR on notice of a potentially adverse Enterprise interest. The deed of trust’s
language indicating that it is a “Fannie Mae/Freddie Mac UNIFORM
INSTRUMENT WITH MERS,” APP000185, provide notice that the instrument
might be owned by an Enterprise. CitiMortgage v. TRP Fund, 2019 WL 1245886,
at *1 (holding that since the deed of trust states that it is a “Fannie Mae/Freddie
Mac UNIFORM INSTRUMENT, . . . we cannot conclude that [HOA sale
purchaser] purchased the property without notice of Fannie Mae’s potential interest
in the property”); SFR v. Green Tree, 2018 WL 6721370, at *2 n.3; Guberland,
2018 WL 3025919, at *1 n.2. It should have come as no surprise to SFR that the
property it purchased at the HOA foreclosure sale might be subject to a deed of
trust owned by Freddie Mac.

Further, Fannie Mae and Freddie Mac are by far the largest actors in the

mortgage industry, especially in the aftermath of the recent housing crisis. In
14
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2008, the Enterprises’ “mortgage portfolios had a combined value of $5 trillion and
accounted for nearly half of the United States mortgage market.” Perry, 864 F.3d
at 599-600 (emphasis added). Since 2012, “Fannie and Freddie, among other
things, collectively purchased at least 11 million mortgages.” Id. at 602.
Accordingly, “[t]The position held in the home mortgage business by Fannie Mae
and Freddie Mac make[s] them the dominant force in the market.” Town of
Babylon v. FHFA, 699 F.3d 221, 225 (2d Cir. 2012) (emphasis added) (internal
quotation marks omitted); see Nomura, 873 F.3d at 105 (same). Given the publicly
recorded documents and the Enterprises’ dominant role in the mortgage industry,
SFR cannot deny that Freddie Mac’s ownership of the deed of trust was
foreseeable at the time it purchased the Property, nor can it claim to be ignorant of
the federal law governing and protecting the conservatorships. See del Junco v.
Conover, 682 F.2d 1338, 1342 (9th Cir. 1982). Allowing SFR to cloak itself with
bona fide purchaser status and ignore the significant chance that a property
purchased at a foreclosure sale was subject to an interest owned by one of the
Enterprises would contravene Congress’s clear and manifest goal to protect
FHFA'’s assets. See Berezovsky, 869 F.3d at 931.

Additionally, SFR cannot plausibly claim to have lacked any practical means
of ascertaining whether Freddie Mac in fact had an interest in the deed of trust.

FHFA has publicly and repeatedly confirmed that, upon inquiry, it will state
15
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whether an entity in conservatorship holds an interest in a given property.® SFR’s
problem is that it never made the inquiry.

But even if SFR were to be considered a bona fide purchaser, applying the
state bona-fide-purchaser doctrine to extinguish Freddie Mac’s federally protected
interest would clearly conflict with the Federal Foreclosure Bar. Indeed, this Court
acknowledged that federal courts have held that the Federal Foreclosure Bar
preempts Nevada’s bona fide purchaser statutes under these circumstances. See
Guberland, 2018 WL 3025919, at *2 n.3 (citing JPMorgan Chase Bank, N.A. v.
GDS Fin. Servs., No. 2:17-cv-02451, 2018 WL 2023123, at *3 (D. Nev. May 1,
2018)). The federal decision Guberland cites concluded that, because Nevada’s
bona fide purchaser law was an obstacle to Congress’ goal of protecting FHFA’s
assets, “Nevada’s law on bona fide purchasers is preempted by the federal

foreclosure bar.” GDS Fin. Servs., 2018 WL 2023123, at *3.4

3 See, e.g., FHFA Amicus Br. 15-16, Nationstar Mortgage v. Guberland, LLC
- Series 3, No. 70546 (Nev. 2018), Appellees’ Suppl. Br. 6-7, SFR Investments Pool
1, LLC v. Green Tree Servicing, No. 72010 (Nev. 2018); Appellees’ Br. 19 n.6,
Alessi & Koenig v. Fed Hous. Fin. Agency, No. 18-16166 (9th Cir. 2018).

4 Many courts have reached the same conclusion. E.g., Pine Barrens, 2019

WL 1446951, at *6; Bank of America, N.A. v. Palm Hills Homeowners Ass 'n, Inc.,
No. 2:16-cv-614-APG-GWF, 2019 WL 958378, at *2 (D. Nev. Feb. 26, 2019);
Nevada Sandcastles, LLC v. Nationstar Mortg., LLC, No. 2:16-cv-1146-MMD-
NJK, 2019 WL 427327, at *3 (D. Nev. Feb. 4, 2019); Fannie Mae v. Vegas Prop.
Servs., Inc., No. 2:17-cv-1798-APG-PAL, 2018 WL 5300389, at *2 (D. Nev. Oct.
25, 2018); Nationstar Mortg. LLC v. Haus, No. 2:17-cv-1762-JCM-CWH, 2018

WL 5268603, at *4 (D. Nev. Oct. 23, 2018); Residential Credit Solutions, Inc. v.
16
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Accordingly, even if SFR would otherwise qualify as a bona fide purchaser
under Nevada law—and, as discussed above, it would not—SFR could not rely on
any purported bona fide purchaser status to avoid the protection Congress provided
to Freddie Mac’s interests during conservatorship; the Federal Foreclosure Bar
preempts Nevada law to whatever extent it would otherwise permit the
extinguishment of Freddie Mac’s property interest while Freddie Mac is in FHFA
conservatorship.

CONCLUSION

For these reasons, FHFA supports Chase’s request that this Court reverse the
district court’s decisions.
DATED April 19, 2019.
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By: /s/ _Leslie Bryan Hart
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2018).
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THE DISTRICT COURT’S JUDGMENT, was transmitted electronically

through the Court’s e-filing system to the attorney(s) associated with this case.

Role Party Name Represented By

Appellant PMorgan Chase Holly A. Priest (Ballard Spahr LLP/Las
Bank, National = Vegas)
Association Joel E. Tasca (Ballard Spahr LLP/Las Vegas)

Respondent SFR Diana S. Ebron (Kim Gilbert Ebron)
Investments Jacqueline A. Gilbert (Kim Gilbert Ebron)
Pool 1, LLC Karen L. Hanks (Kim Gilbert Ebron)

/s/ Pamela Carmon
An Employee of Fennemore Craig, P.C.
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ATTORNEY’S CERTIFICATE
PURSUANT TO NEVADA RULE OF APPELLATE PROCEDURE 28.2

1. Thereby certify that this brief complies with the formatting requirements
of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style
requirements of NRAP 32(a)(6) because:

[X] This brief has been prepared in a proportionally spaced typeface using
Microsoft Word in 14-point Times New Roman typeface; or

[ ] This brief has been prepared in a monospaced typeface using [state name
and version of word-processing program] with [state number of characters per inch
and name of type style].

2. I further certify that this brief complies with the page- or type-volume
limitations of NRAP 32(a)(7) because, excluding the parts of the brief exempted by
NRAP 32(a)(7)(C), it is either:

[X] Proportionately spaced, has a typeface of 14 points or more, and contains
4,281 words; or

[ ] Monospaced, has 10.5 or fewer characters per inch, and contains
words or lines of text; or

[ ] Does not exceed pages.

3. Finally, I hereby certify that [ have read this appellate brief, and to the best
of my knowledge, information, and belief, it is not frivolous or interposed for any
improper purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires
every assertion in the brief regarding matters in the record to be supported by a
reference to the page and volume number, if any, of the transcript or appendix
where the matter relied on is to be found. I understand that I may be subject to
sanctions in the event that the accompanying brief is not in conformity with the
requirements of the Nevada Rules of Appellate Procedure.

Dated: April 19, 2019.
FENNEMORE CRAIG, P.C.
By: /s/ _Leslie Bryan Hart
Leslie Bryan Hart, Esq. (SBN 4932)
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Case No. 77010
IN THE SUPREME COURT OF NEVADA

JP MORGAN CHASE BANK, Electronicallv Eiled
) O . ectronically File
Natlope;! Association, a national Jul 12 2019 11:51 p.m.
association Elizabeth A. Brown
Appellant, Clerk of Supreme Court
VS.

SFR INVESTMENTS POOL 1, LLC,
Respondent.

APPEAL
From the Eighth Judicial District Court, Clark County
The Honorable JiM CROCKETT, District Judge
District Court Case No. A-13-692304-C

RESPONDENT’S SUPPLEMENTAL APPENDIX

JACQUELINE A. GILBERT, ESQ. DIANA S. EBRON, ESQ.
Nevada Bar No. 10593 Nevada Bar No. 10580

CARYN R. SCHIFFMAN, ESQ.
Nevada Bar No. 14610

KIM GILBERT EBRON
7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Docket 77010 Document 28&&_2&8‘5(361
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7625 DEAN MARTIN DRIVE, SUITE 110
LAS VEGAS, NV 89139
(702) 485-3300 FAX (702) 485-3301

KIM GILBERT EBRON
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27
28

Electronically Filed
4/13/2018 2:53 PM
Steven D. Grierson

CLERK OF THE COU
s Bt B

DIANA S. EBRON, EsQ.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com

KiM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool 1, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL Case No. A-13-692304-C
ASSOCIATION, a national association,

Plaintiff, Dept. No. XXIV

VS SFR INVESTMENTS POOL 1, LLC’S

SFR INVESTMENTS POOL 1, LLC, a MOTION FOR SUMMARY JUDGMENT
Nevada limited liability company; DOES 1

through 10; and ROE BUSINESS ENTITIES
1 through 10, inclusive,

Defendants.
SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter-Claimant,
VS.

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
1 through 10 inclusive,

Counter-Defendant/Cross-Defendants

SFR Investments Pool 1, LLC (“SFR”) hereby files its Motion for Summary Judgment
against JP MORGAN CHASE BANK, NATIONAL ASSOCIATION (the “Bank’) pursuant to
NRCP 56(c). This Motion is based on the papers and pleadings on file herein, the following

memorandum of points and authorities, the Declaration of Jacqueline A. Gilbert, Esq. (“Gilbert
-1-
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Declaration of Jacqueline A. Gilbert

Ex. A

AA 2304



KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NEVADA 89139

(702) 485-3300 FAX (702) 485-3301

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DECLARATION OF JACQUELINE A. GILBERT IN SUPPORT OF SFR
INVESTMENTS POOL 1, LLC’S MOTION FOR SUMMARY JUDGMENT

I, Jacqueline A. Gilbert, Esq., declare as follows:

1. I am an attorney with Kim Gilbert Ebron, and I am admitted to practice law in the
State of Nevada.

2. I am counsel for SFR Investments Pool 1, LLC (“SFR”) in this action.

3. I make this declaration in support of SFR’s Motion for Summary Judgment.

4. I have personal knowledge of the facts set forth below based upon my review of

the documents produced in this matter, except for those factual statements expressly made upon
information and belief, and as to those facts, I believe them to be true, and I am competent to
testify.

5. I am knowledgeable about how Kim Gilbert Ebron maintains its records associated
with litigation, including litigation in this case. In connection with this litigation 3263 Morning
Springs Drive, Henderson, Nevada 89074; Parcel No. 177-24-514-043 (the “Property”), I
reviewed the documents attached hereto as Exhibits A-1 through A-6.

7. Attached hereto as Exhibit A-1 through A-6, are true and correct copies of
excerpts from JPMORGAN CHASE BANK, NATIONAL ASSOCIATION’s (“the Bank™) Initial
and Supplemental Disclosures of Witnesses and Documents.

I declare under penalty of perjury that the foregoing is true and correct.

Dated this 13th day of April, 2018.

/s/Jacqueline A. Gilbert
Jacqueline A. Gilbert
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1Rmmﬂ zTn'l!:ennPoi.ut Mortgage Funding, ﬁf‘% “-w's
Ino. 2006 -
Alrvay C ., Suiza E Mﬁ* !
:::n an:f. ::::squs-zou K/\ LENYERS m'LE 4 o
Preparc By, dreenPolnt Martgagn Frances Deane 1
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100 Woodd Hollow Drive. NHovata, CA
24345

Recardios Boqusted By: GreenPoint Msrtgagd
Funding, Inc.
961 Airway Court, Suite E

Santa Rosa, CA, 95403-2049 \Eogm[a :M.

[Sgrace Abave This Line For Recarding Data]

DEED OF TRUST w™m|[ __ Redacted |

DEFINITIONS

Words used in rmultiple sections of this documend ore defined below md other words are defined In
Sections 3, 11, 13, 18, 20 and 21. Ceitain mulcs reganding the usage cf words ossd in this document are
also providoed in Section 16

(A) "Securicy Instrument™ meane this document, which is dalcd Juna 7, 2006

together with sl to this document.

(B) "Barruwer” ¥ Robart H. Ha “Rﬂlﬂnl v. mu.@ Husband And
H#ife as joint teasnts

Barrower it the tustar under this Securiry Insroment.
() "Lender” is SreenPoins Mortgage Funding, Inc.

Lender isa Corporation

orpanized and existing argder Ux: laws of the Stata of Naew York .
goo7
NEVADA-Sinale Fanily-Fansie Mac/Freddic Mac UNIFORM INSTRUMENT Ravem 3029 (/81
WITH MERS

-SANV) (0507)
Yofl15

VMP Mortguge Sclations, Inc.

(800)521-7291
§!\

K\\
)
D
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Lender's address i 100 Wood Hollow Drive, Novate, CA 94345
(D) *Trustee™ iy Mazin Conveyancing Coxp.

(E) "MERS" iz Morigags Elcctronic Registration Systems, Inc. MERS Is a separute corporgtion thet ts
acting polely o5 a nomine for Lender aod Lender's sucrouors and assipns. MERS §s the bewefiiciary
under this Securily fntrument, MERS iy orpanized ind exisiing aader the Jaws of Deloware, aad has sn
sddress and telephone mumber of PO, Bax 2026, Flint, M1 48501-2016, el (88%) 679-MERS,
(P "Nole™ meass the promissory nofe signed by Bomrower and daled June 7, 2006
The Note siates that Barrower owes Lender tve hendrad forty thousand and 00/100

Deollars
(U.S. $240,000.00 ) plus (ricrest, Borrower Ins promésed 1o pay this debt In regular Periadic
Payments and ta pay the debt in full not Lafer than July 1, 2036
(G) "Property” means the propenty tiet is described below onder the heading “Transfer of Rights in the

() “Loan meams the debl evidenezd by the Note, plus intcrest, any propayment charges and Iatc charges
due undzr the Note, and ofl symy due under this Secarity Instrument, plus inicrest,

(M "Riders™ meam all Riders o this Scourity Instrument that are excented by Bomotver. Ths Tollowing
Hiders are 10 be executed by Borrmwer [check box as applicable]*

Adjustable Rxe Rider Condominhma Rider Secomd Home Rider i
Balfooa Rider Planncd Unit Development Rider [, | 1-4 Family Rider L
VA Ride Riwsekly: Payment Rider Other(s) [specifyt

Occupancy Rider Interim Imerest Rider

(¥} "Appticable Law™ mezns 3l controlling applicable federnl, sime and local stamutes, regulations,

ordinancet and adminlsirative rules and orders (that bave the effect of Lrw) as well as all applicsble finad,

non-sppaalabie fudicial opinions.

(X} “Comurualty Assoclatlen Dues, Fees, and Assessmenty™ mers of] ducs, fees, asscxsnents and stler

charges thi ars imposed on Dorrower of the Froperiy by e coadominivm amocintion, homcownors

usmciation or ndhr organizative

(L) “Efecirocic Funds ‘Trapsfor” incars any lansfor of (inds, other than o wansaction odgicated by

cheek, dmft, or similoar peper fnstnument, which is inftimed throogh na electronic terminal, tefephonic

ingument, cowpiner, ar magoetic pe 5 28 to order, Instucy, or othorize a Anancial asttundion to debit

or credit an sccount Such term includes, bt is not limited 1o, point-of-mle iansfos, momated relier

maching tmowertions, trorefers initisted by izlephone, wars traccfas, ond cwlomated clearinghouro

Lransfers.

(M) "Eserow Items" means those dtens i are described m Section 3,

(IN) "Miscelizneous Proceetis” means asy campensation, snlement, award of damages, o1 pald

by any third pany (other than inserance procesds pald under the coverzges describied n Section $) for: (i)

damage o, or destruction of, the Preperty; {il) condemination o1 other mlang of all of any part of the

Property; (i} conveyance in hea of condemvmtion; of (tv) misrcprocettivas of, or omissions =y Lo, the

valua and/or condition of the Property.

(0) "™aripape Insurance™ means insatance protectiag Lender against the nospayment of, or d=fmit on,

the Loan,

() "Perindic Payment" means the regularly scheduled amoond due for (i) principal and interest undes the

Nole, plus (if) any armours under Section 3 of this Security lastrumest.

(Q) "RESPA" means the Real Estate Settlemest Procedores Act (12 U.S C. Section 2601 o ser.) and its

implancnting reguixion, Regulation X (34 C.F.R. Pant 3500), = they mlght be smmended from time to
Boa7

@-GA(NV) som Pagc2ol 15 Ferm 3029 1/01

N
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time, of any additiona) or sazceasor legislation or regulmion U poverns the same sobject matter. As nsed

in this Secutity Instrement, "RESPA® refers to 2l requitements and reswiciions that ere impossd in regand i
o o "federaily relatcd motizage lem® cven if the Loan does not qualify o3 3 *federally relatcd monigage

loan” usnder RESPA, 1
{R) "Successor In Interesi of Borrewes” means amy party that has laken titke lo the Propetty, whether or

not that party kas ssmamed Barmwer's obligstions under the Wate and’ar this Secrily Instrament

TRANSFER OF RIGHTS IN THE PROPERTY

The benefictuy of this Seourity Jostument i MERS (solely as nominee for Lender pnd Lender’s i
yuccemors end masigns) ond the successars and assigns of MBRS. This Security Instrumenl meures fo
‘Lender. (i) the repaymen) uf the Loan, and all renewals, exiemsions and modifications of the Notz; and (ii)
thz performmece of Horrower' £ covenants and agreaments undey this Security Mmstrumsmt and the Note, For
this purpose, Bomower irevocahly grants and comveys to Trustce, in trost, with power of smle, the

ToTlowing described property focated in the County [Type of Rexocding Jugisdiction]

af Qlazk {Name of Recording Jansdiciion]:

Az more pacticularly dusacibed in exhihit *"A'attached harute and mads a

pazt harwof.

Parcsl ID Number; 177-24-514-043 which currenly hae the addrers of
@:s: Moraing Springe Drive (Strect)

landersen [City}. Hevnda @907& @ [Zip Cade)

(*Property Addnas®).

TOGETHER. WITH o] the improvements now or hereafler erecied on dhe propenty, and all

easements, Appufisnancey, mé fixrures mow of heresfier 2 pan of the property, Al replacemente and
additions shall plso be covered by this Security Instrument Al of the forcgoing is referred to in this
Scarity Instruzent ss the “Property.® Borrawer understands and ogrees that MERS holds only fegal tits
fa the Interestz geanizd by Botrower in this Security Instrumen, but, of pecoxary lo comply with law or
sustom, MERS (a3 naminea for Lender and Lender's suceessors and sssdgoc) has the dght: to exercise any
or 3l of thoge interests, including, but not imited (o, the fpit 10 foreclose and eell the Propeny; ond 1o
take any acticn required of Leades includicg, but nol limited to, rolensing and canceling this Security
Instrument.

BORROWER COVENANTS thy Borrawer Is lawfully scised of the estaie herehy conveyed and bas
the sight to granl and canvey the Property and that the Property is naencumbered, except for encumbrances

o007
@-GA(NV} @307 Page 3ol 13 Form 3029 101
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aof record. Borrower warmants and wifl defemd generally the tte W the Pruperty agabist all clains usd
demands, subject (o any socumbrences of record.

THIS SECURITY INSTRUMENT combires uniform covesamy for antlom! we and nos-oniform
cavenants with lauited voriuions by jurisdiction to constitute o uniform securicy lasoumen covering real

mpellr.
? UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
= te
Borrower when doe the principal of, and intcrest on, the dcbt evidenced by the Note and
L Borotver shall

Securi
seizctrd by Lender: () cash: (b) momey erder; {c) ceriificd chexk, bank check, tremurm’s check or
cshicr's check, provided any such check fs dwn upca an hativiiva wlose deposits are insmed by o
federal agency, insttumendality, or culty, or (d) Electrovis Fumnds Transfies,

Paymenis ane deemed rceived by Lender when recetved m the location desipnated in the Note or s
wich other localion as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may rerun 8oy ot panial pavment il the payment or partial payments ave incafficient to
bring the Loan aorent. Lender may accept any payment or partial pryment insufficiant o bring the Loan
mﬁﬂnuuﬁmarn}ﬁdﬂ;w?mpmuﬁmmiurma

interest on fumis. Lemder noy bold such unapplied funds umil Bosrower makes payment
the Loun I Borrower docs not 60 69 witkin o reasarable period of time, Lender ghail either apoly
such funds or retum them to Borrower, 1 oot applied earlier, such funds will be applisd (o the eutstanding
principa) balaswr wislet tke Note bnmedistely prier Io forcclomre. No offsct or claim which Borrower
miglt have now or in the future ngainat yall relieve Barrower fiom making payments due onder
the Notz and this Scourity Instrument or performing the coverants and sgreemons scomrad by this Seeoarity

nstrumcnl,

1 Applicatlon of Fayments or Proceods, Except gy gtherwise described in this Section 2, ol
paymncnis accepiad and spplicd by Londer shall be spplied in the following onder of prioty: (a) interest
dmmﬂcr&ﬂaﬂqmmmmmmm c) amounts doe under Sactioa 3, Such paymens
shall be applicd o cach Ieriodic Meywent in the oder in which it became due. Any remaining suousts
gh:%dhml&:ﬁmmﬁhmo&nmmmlmwwmﬂ

beo applicd fitst to auy and dezcxibed in the
cation: of poyments, infutance or Miscelianeous Proceeds to prineipal doa smder
the Note shall ot enend or oc the doe or the amount, af the Periodie

under the Nole, tmiil the Noic is in full, » som "Fund;®) to provide fof payment of amounrs dos
for (a) wxes and zsscaments and other liews which can aftain priosity over this Security Instrument as
licn or cncombranse on the Property: () kaschok] payments or ground reaty on the Propesty, l{mr. ©

{tems.* Al origisaticn time during the ef the L
* Al arn ora ime term 0
Fi ndazn:nmuu o sy,

2007
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Bomowa’'s obligation to poy the Funds for any or alt Escow ficus. Laskr noy waive Bogover's
ohligation to pay to Lender Funds for amy or ajl Escrow lterms at any tme. Ay such waiver may only be
in writing. In the cvent of sesh waiver, Borrower chalt pay directly, whenand where paysblc, the amorms
due for eny Excrow Items for which paymem of Funds has bemn walved by Lendes and, i Lendey requires.
ahall fusnlsh o Lesder ceeelpts evidencing such payment witkin such lime period as Lender may roqeine
Borrower's obligntion to make sush payments and to provide receipts sinii for aft purposes be deemed to
be 0 covenant and sprecmay contaiond In this Security Instrumesnl, asthe phrase “sovensm and agresmen”
is used in Secsion 9, If Borrower is obligated (o pay Escrow ltems diretly, pormnnd to o walver, ond
Horrower fails W pay Uk amount due for an Exrow hiem, Lender may exerclse its rights woder Seation 9 ‘
snd pay such amount and Borrower shafl then be obligaied nader Sectton 2 to repsy to Lender any suzh
amouut. Lender may revoks the eratves s ta any or all Escrowr Hems & any time by a notlce given in
sccordance with Section 15 and, upon such revocstion, Borrower sholl pay to Lender all Fends, and in
such emounts, that are then required under this Seation 3.

Lender may, at any time, cofleat and hokd Fumds in an wovm (2) sulficient to permit Lendes Lo spply
the Funds at the ime spesified under RESPA, ond (b) nol (o execed the mavamum amount » leader cmn
require under RESPA. Lender shal) etimate the armeunt of Funds doe on the besis of currenl data and
tessnmable estimates of expenditures of fetore Escrow Joms or otherwiso in sccordance: with Applicable

Low,

The Funde shall be beld in sa insitation whose deposls e fnsured by 2 federa) agercy,
instramentality, orcnity Ginchadiag Lendar, if Lender is an institotion whase depotits are so incured) or ia
any Federal Home Loan Bank, Lender shll apply the Fands (o pay 1he Escrow ltems oo Later (han the time
specified undor RESPA. Lender shall not charpe Borrower for holding and applying the Funds, sxmally
amlyzing the cscrow acsount, or verifying ihe Escrow liems, naless Lender pays Borrower jmerast on the
Funds and Apphicoble Law pormits Leador to make such a cherpe, Unless an agrecment is made in writing
or Applicsble Law renuires interest (o be paid on the Funds, Leader stull not be required to pay Borrower
my imerest or camings o the Funds Borrower und Lender cun agree in writing, however, that intercst
shall be paid on tie Funds, Lender slmll give to Bomowey, without charge, an samual accounting of the
Funds as required by RESPA.

I there is a surplus of Funds held in escrow, 25 defined under RESPA, Lender shall account to
Borrover for the oxcess fiswds 10 nccordance with RESPA. IlMthore is a shonage of Funds held in escrow,
5 definad under RESPA, Lendcr hall notify Botrower as required by RESPA. and Borrower chall pay to
Lender the umount neeessary 1o moke up the shartape in aceordance with RESPA, but in ne more than 12
monthly paymonts, 1f there Is a deficiency of Funds hald |n estrow, a3 defined under RESPA, Lender shall
notify Bomrower ux required by RESPA, amd Borrowes shall pay to Leader the anwunt iemecairy tn make
up Ul deficiency 10 eccordance with RESPA, bet in no more thon 12 menihly payincsnis,

Upan paynenl in full of all suns sccured by Wis Security Instrament, Lender ghall prorply refuad
o Borrower any Funds held by Lender,

4. Charges; Liems. Borower shall may all ixxes, ascisments, charges, fincy, and impositions
miributshle to the Property which can atinin priorily over this Scourity Instrament, Isaschald payments or
ground rents on the Prupesty, I any, and Comnmunity Association Ducs, Feos, 2and Assewupenta, if any ‘Ta
the extent thiat those ftems are Escrow Lems, Borrowes shall pay them ia the manner provided in Seclion 3

Borrower shall mromptly disclrge awy Ben which Ims priordiy over this Sccurily lestrument tmless
Borrower: {a) agrees in writing ta the paymest of the cbligation secured by the lisn in 2 manner oczeptable
to Lender, btxunlymbngaﬂnmmilp:d’nmngnd:w {b) contests the lien in good fzith
by, or defends agunst coforceacat of the lien in, Il proceedings whi.d:ml.mddlophioncp:nntn
prevent the enforecmend of the lien while those proceedings sre perding, bet enly until such
e conslatded; or (6} securts from ths holiler of the Hen sn spresmare satisfictory to Lewder subo
the Jicn m this Seurity Instrument, I Lemler delernines thal any part of (e Propesty is subject o 3 lien
which can ataln prierity over this Secutity butament, Lender may glve Borrower & novica idemifying the

8007
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Hen. Within 10 days of the date on which that solics is gives, Booower shall satisfy the lien or ke one or
mare of the actions eet forth sbeve in this Section 4,

Lender mzy require Bortower 1 pay A one-lime charga for o roal estale 1ax verifiction andfor
reporting service used by Lender in comection with this Loan.

£, Propenty lnsurance. Borrower shall heep the improvenents now cxisting or hereafier erenied on
the Property husured against boss by i, kzands included within the term "extended coverage,® and oy
other hazards including, but not imiled to, encthquakes and floods, for which Lender requires intorance
This intmrancs shafl be malstaioal in the zmounts (Incleding dedudible levels) and for the pesiods that
Lender requites. What Lender requires pursint 1o the preceding sertences can change during the term of
ﬂnanWimmﬁ:pwi&naﬂximanhMtyﬂwnw«aﬁjmmlMs
eigh ta disspprove Borroweer's choice, whick gl sholl not be excreised oareasonably, Lender may
requirc Bormower 0 pay. in connection with this Lom, either: () 2 one-titne clarge Jor Mood zone
detenimination, cestiftcallon and tracking sexvices; of (b) @ onc-time clusge for ficod zune determinaion
and certification services and subsoquent chasges coch time remappings oy siamlar chanpes pogur which
reasorably ntight offect such deterwiration or cenification. Borower shall also be sesponsible for the
paymem of mry fees imposed by the Federal Emcrpency Mamgement Agercy in commection with the
teview of any flood 7one determieation resulting from an objection by Borrowet.

i Boaowes hils to maisdals any of the coverages described above, Lender may obtam insurance
coverage, & Lender's option and Borower's expense. Lesder {s under no obiigation 0 purchsse auy
particular type or sooumt of coverage. Therefore, such covetape shall cover Lender, but might or wmight
noi profect Bamower, Banower' s equiky in the Pmpery, o the contenss ol the Propesty, against any tisk,
hazard or Jinbility and might grovide greater or besser caverge thnn was proviously in cffect. Barower
acknowledges that the con of the infurance coverage 5o obtained migin significmly cvceed the cost of
insumnce that Derrower could have obiaincd. Ay amounts distursed by Lender uader this Soction 5 shall
pecome additional deivt of Barrowss seeurcd by this Security Iostnement. These amoums skall bear interest
a1 the Nate ratz from the dmie of disbursermemt and shall be myable, with such inerest, opon notice frem
Lender to Bortower tequesting payment.

All insurance pelicics roquired by Leader and rencwals of guch policies shall be subject 1o Lender's
right to disspprove such policiey, slall include a stadard merrgage clane, and shall name Lender as
mongagse andor &1 en additional [oss peyes, Lender shall hove the right to bold the policies and renswal
certificates, If Lender requives, Barrawes shall prompily give io Lender all receipts of paid premiums and
rencwa) noticss, If Bozower obtaies any Jorm of insurnce covemgs, not otherwise required by Lender,
for damage 10, or destruction of, the Property, sach policy shall inclule o standard mongage clause wnd
shoul name Lender az mongases andfor as i additional loss payee.

In the ev=nt of losy, Rnrmwer shall give prompl mtice to the insorance carvier and Lender, Lender
inay smoke preef of loss if not made prozptly by Bantower. Unlers Londer and Boorower atherwite agree
in writing, any insurance proceeds, whether or not the underlying insurance wes required by Lender, shatl
be applicd o restoration or repair of the I'ropenty, il the restorstion or repait is econemisally feasible amd
Lender s security {s ot lessened. During such repair amd reswration pedod, Leder shal) bave (he tipht o
hald such insurance proceeds entil Lender has bad an cppartunity to incpect such Property to ensore the
wotk ks becn compleied o Lender's stisfacion, provided that such inspeciion shall be undertaken
proinplly. Lenxder muy disburse proceeds fur the repaits and cestoration in 2 single paymem of in a series
of progress payments a5 the work iz completed. Unless an agreement is made in wriling or Applicable Law
requires interest to be paid on mch insurance pmecats, (ender stall nut be required o pay Dorewer gy
imere or carnings on such procesds Foo for public mdjusers, or other tdrd pertics, realned by
Borrower shall not b pald out of the insunince proceeds and shall be the sole obligation of Bommower. U
ths restoration or repais is nol econmically fensible or Lendar’s seourity wounld be kessencdd, the insurance
proceeds shall be mpplied 10 the anms cocuced by this Security 'nstrument, whether or oot thon due, with
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tbe excess, F any, paid to Roromer Such insutance proceads skl be opplied in the order providad for in
Sactiom 2,

1If Borrower shandans the Propesty, Lender may file, nogotiste and sctile any svailnbla insarance
cizim and reluct owilers. If Borrower doss not respond witkin 30 days e & rotics from Lender thal the
insumnce carrier has offered (o sxitle 8 claim, then Lender may negotistc and setile Ui claioy The 10-dsy
period will begin whea the natice Is given. In either event, ar if Lender acrnires the Property under
Section 22 or otherwise, Borrower horchy assigns to Lender (o) Borrower's rights fo sny insurance
proceeds jn an amonnt not to exceed the gmounis wnpaid uader the Note or this Scourity Instnonent, and
(b) may other of Borower's righis Cother than the right to any scfund of uncamed premiums paid by
Borrowes) under oll iruninee policies covering the Property, insole oz such rights are zpplicable to the
caveraye of tic Property. Lendsr may e the insirnee prozesds either to repmir or restore the Propenty o
to pay 2mounts umgaid under the Note or this Scaurlty Insrumene, whetber of noi then doz,

6. Octupancy. Bomower shall nooops, esablish, and wse the Froperty 8% Bormwer's principal
residence within 60 days alier the execution of this Security Instrumert and shall cottimuc to oxcopy the
Property as Borrower's principal residence far ol feart onc year afler the date ol accupancy, unless Lender
otherwisz agres in wiiting. which consent shall 6ol be unrcasorobly withheld, or unless externating
sircemstances cxisi which ores beyond Bormwer's control,

7. Preservation, Malntcaaner and Predectivn of the Pruperty; Inspectivas, Borrowsr shall pot
desiroy, damnye or impair the Propeny, allow the Propenty to deierioraie or commis wame nn the
Prupcrty, Whethes or not Bonower i3 residing ia the Propaty, Borrower shall maistain the Propenty in
order 1o prevent te Propenty from deterioraling or decreasing in valee dne 10 lts condition, Enless it is
determined pursaast 1o Section 3 thal repair or restorstion is ot cconomicilly feasible, Borrower shall
protupily repair the Propesty if damaged to oveid funtber detecomtion or damage, IT incurance or
contlenativn procsals are pakd in connectlon with damage to, or the wking of, the Property, Borrower
shall be responshls for repsiring of reswmring txe Propeny only if Lendex has relensed proceeds for such
purposes. Lender may disturse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completcd. I whe insurance or coadennation procesds are not sullicient
la tepair of Testore the Property, Borrower is nol relicved of Barrower's obligntion fot tbe conglction of
such repair or retoration.

Lender or its sgent may moke reasenchle entries vpos and inspections of the Propoty. If # ks
rexsanable cuse, Lender zty inspect (b inlerior of et jnprovements va the Propery. Lender dinll give
Borower rotice o thxe time ef or prior lo such an interior Inspectivn specifying such reasonzble cause,

%, Borrower's Loan Applcation. Bomowur shall be in defalt If, during the Loon spplication
process, Borrower or any persons or entities acting a the direction of Borrawer or with Bofrower's
knowlcdge or conect gave materially false, misleading, or inaceorats information or staaments 1o Lender
(or falled to provide Londer with maoicrial infbrnstion) in consection with the Losn Materinl
represeyations indole, bul are not kmiled to, repreentations cancemicg Bosrower's occmpacy of the
Propeny as Bortower's principal residence,

9. Protection of Lender’s Interest In the Property and Rights Under this Seayrity Instroment. I
(3) Borrower fails to pexform the covenamys snd agreements comained ia this Secarity Instument, (b) there
Is n logn! proceeding Lhat might significanily affect Lender's interect in tie Property andfor rights wader
this Security Tnstrument {ruch as a proceeding in bantrupicy, probatz, Tor condemnation or lodeiture, for
enforcement of o fien which may attain priority over this Becatity Instrument or 10 enforce Liws or
regulations), ar (¢) Borrower luas ahandoned the Propeny, then Lender may do and pay for whutever is
rexsopable or appropriats to protect Lender’s fitersst in the Property and sights umber this Security
Instrrmend, including proiecting andfor assessing the valne of the Propeny, angd sctaring andior repairing
the Property. Lendes's sctions can incude, but are vot limited w: (2) peving any ams sscured by g Hen
which hns pricrily over this Seanrity Indeumens: (b) appearing In court mmd () paying sexconable
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mms'rammwmmmlnﬁnhmwum under th Sezunty Instromend, inclnding
its cecursd position in a bankmptcy proceeding. Scaring the Propenty inclades, bat s not Jimited 1o,
encring the Propeny to wkn repairs, change locks, mplnnrbolﬁlpd_ognmdwhdws._dl_ﬂnm
froun pipes, climinate building or other code violations ar dasgerous conditinns, and kave utilitics tumed
an ot off. Although Lender may take action under this Section 9, Lender does oot frve to do co and is not
under any duty or obligation to da so. It is agroed that Lender incurs no fighility far not taking any or dl
xctitrns euthotiznd under this Scction 9.

Any smounts distunad by Louder unler (his Secilon 9 dd] hecome additfonal debi of Bosrower
meured by thit Reawily Instrument. These aowunts shall bear inierest a1 the Note raie from the date of
dishuesement and shall be paysbls, with such interest, upon potics frem Lender (o Bormawer requesting
pym:nl.

if this Security Jstrumen & on o lensshold, Borrawer thall comply with all the provisions of the
lease, 1T Borrowrsr acquires fee title (o the Propenty, the laasehold ond the fee thike slol) mut merge usless
Lendker apyees to the merger In veriting.

10. Mortgege Insurance, Lf Lender required Mongage lnsurancs as 2 womlition of naking e Luas,
Bmwdﬂlmhpm&numﬂnmhﬂnuumgg:hmmaﬂnumqm
the Morigage Insumnce coverage soquired by Lender ceases availeble {rom the mongage insurer Dol
prrviowly provided sach insusince and Bormower was required 10 minke separately designgted moyments
toward the premiums for Mortgage insurance, Borower shall pay the premivns roguired (o ol:m
mﬂ;‘,:nnbmudlr equivalent to the Mortgage Ircurance proviously in effect, 31 & cost substantially

tn the coxt to Bormower of llu Mortgage Insorance proviously in cifect, lrom un alternaie
mrmgemulmdhy!.m I sbstantially cquivalent Monigags [noumance toverage is mot
avallabic, Borrower shall comtiiee fo gy 1w Lendes the mnouat of the scparately desigratad payments that
were due when the insurance coverage ceased o be in effect. Lenda will aoxpt, os= and retzin these
ummsuarm—rdmdnblc!oammhnefMomelmnnSuh be
noi-refundable, ootwithctanding the fact that the Loan is ultimotely paid in full, and Lender shall not be

%
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i

mp:ml;r desigrated payments loward the premimns for Morigng= Tnsnmnce, i Lender reqaired Morigase
lmma:ﬂmﬂaﬁmﬁ ol‘mkmgr l'..l"nLnnnlM Bonmsuv:l rqwm lcln'::l:clhc separately desipmted
suents inw: preminms for Morgags Insumones, vrer pay the premivms requirad to
‘:a};m Martgygs Inurmee in elfed, or o provike a mas-icfundable loxs resave, wunill Lended's
requiremend for Marigage Inmmance ends in acconknee with w1y writicn sgrecment between Borrower and
Lender providing [or sech termination or uatil termination is required by Applicable Law. Nothing in this
Sestion 10 affects Borowss"s abligation to pay ioterest at the mte provided in the Nowe
Mungngsbnmmeuhﬁmhndu(uwuﬂvﬂmmmlhhm for cortair, losses jt
mk:wnfﬁumdm:unrp:y!hn as npreed. Borrower is nat a panty to the Morigage

Insurance,

Martgage insrers evalate their total risk on all sxch insurance in farce from Lme to tUme, and oay
enter into sgroemenis with other parties Ul share or modify their risk, or reduce losses, These sgreepuetiz
are on Lesms and conditions that sre satisfaztosy to the mortgage lnsurer ond the other party {or partics) 1o
thezo arrocments. These agreemenis may require the monigsge insarer o nuke payments using any sourcs
of fundc that the morigage [asurer may have available (which may Include fands obtained from Mertgage
Iasurzoce premims).

As a resull of theso agreements, Lender, any purchaser of the Now, ml:rlmuu,wyniu:m
uny other cmity, orwdﬂhmormnfﬂchmumm(ﬂm!ymuﬂm!y)mﬂm
derive from (or might be clmncterized as) a ponion of Borrower' s payments for Mom;.vp Insurance, In
Worlhhgoruﬁ@hghmﬂpplms&mmumu apeement
wmdﬂnlhuuaﬂﬂlﬂ:ofl.uduutc.:alhmo“hchﬂm‘srkkiacm;efuas!mollh:
preniums pad (o the insurer, the geoiagement bs ofien termed "caprive reinsurance ™ Fynber:

{a) Any mich agreements will aot affect the amounta that Borruwer has apreed i pay for
Maortgage Insaraace, or asy siher (ermy of the Loan. Sack speements wii ool jocrense the amenat
Barmawer will awe for Morigage Insurance, and they will not entitle Berrower to any refund,
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(h) Any such l;ncmnu will 2o} alfeet the rights Borvower kas - if any - with respect to the
Morigaze Insurance under the Hamcowaers Protection Act of 1928 or any other law. These rights
may inclade the righl (0 rechve cerinin disclosores, to requot asd obiale canediation of the
Mnrtgage Intnrance, to kave the Maripage insurance terminaied sofomatically, and/ar to recrive 8
r::::‘:l{amy Mortpage Insurancs premiums that were unearncd at the time of such cncellation or
| n

1). Assignment of AExcellanenas Procemls; Forfeiture AU Missclloncous Procecds are herchy
ussigned o and sholl be paid 1o Lender

i the Propenty is demaged, soch Miscellnneans Proceads shall be applicd to restomtion or repalr of
lhc Propeny, il the resiondior, or repnir is ccononically feasible aod Lender’s serndty is ot lessened,

uring soch repair mnd restoration pesiod, Lender shall kave the right 10 hold such Miscellaneous Procecis
nmll.udcrlmhndmmmqhmmh?mnmm&cmﬁhubmmmpudm
Leader’s mtisfixction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repoircs mnd restondion in 2 @ngls deburcament or in 2 series of progresr paymemc o9 the work is
sompleted, Unl::nnmulisnndaiuwmingnrApphahInLawmqnhuiﬂmmhpMann:h
Misczllaneous Proceeds, Lender shall ol be roquired to pay Bomower any inlerest or carnings on mich
Miscelinneons Proceeds. If the restomtion or sepair is nol cconomically fzasible or Lender's secorfty wounld
be lesmened, the Misccllanctas Proceeds shall be applisd (o0 the stom secured by this Security Irstroment,
wbcuuermlumduz, with the cxcess, i any, paid to Borrower. Such Miscelioncous Proceeds shall be
spplicd in the order provided for in Scction 2.

i the cvent of a total taking, destruction, or last in value of the Proparty, the Misccllancoas
Proczeds shall be applicd lo the mums sezysed by this Sccusity Instrumsat, whether or nol then doe, with
the exoexs, My, pid o Buettowss

Ia the svent of 2 partial uking, destruction, or loss in value of the Propesty in which the fair sekel
valoe of the Properry mmmmwﬂﬁmmurhﬂhmmbcxzﬂmur
greater thats the emcunt of the sums sccured by this Sectmity Irstrument Immedisicly before
taking, destrection, orltmlnval unless Borrower and Lesder otberwise agres in writing, the sums

secured by this Security Instument shall be reduced by the amount of the Miscellanaoms Proceeds
mhmll-.dhyxtcl‘oalowlng : (8) the wtal amewnt of the tnms secwred immediztely before the
parial tlung, destruction, or loss in valwe divided by (b) the fair markel value of the Property
luunuﬂa(clybdmlhepmﬂal tiking, destruction, or Joss in vahe, Axy balon=e shall be pxid to Borrower,

In the crent of 2 taking, destriction, or loss in vale of the Property in which the foir market

vainc of the Properry clrbclml.h: takdng, destraction, of Inss in valuc iy less than the
amotnt of the sums seared immmediarely bd'ure tlu:pmial nkirg. destruction, or Joss In value, unlesy
Borrower and Lendes otherwisz agree in writing, the Miscellanconss Procecds shall be applisd to the mims
secured by this Security Instrument whether of Aot the nimzs are then dus,
lfll:?mpeuyhrlmmmdbyaomwer. ot if, aflcr notise by Leader toa Bormwer thot tha
Opposing Purty (x n:!muummm)oﬂ'usmmhmmdlounkndmrorm
Bunmfnihhmmdw!md«wllhnzommmmmnmhmlmkmﬂmmd
to collest and spply th whmmwuﬁthﬂcrmdhhmnrmm
surn socured bry this Sccurity [nstrument, whether or nol then due. *Opposing Party® menns the thisd party
that owes Barmower Miscellaoeous Proceeds or the panty against whom Bomrower kas a right of acrian in
regand to Misecllancoug Proceedt
Bomudnﬂbcmddmltﬂmymno:pmndmg.wwadﬁlcrmhﬂ is begun thal, in
Lender's judgrent, could result In forfeture of the Propenty or odeer soterial impairment of Lender's
inter=st in the Property or rights under this Security Insirument Bogrower can cure such a defoult and, if
ucctleration bxy occusrl, reinstsie as provided in Scction 19, by casing the adion or proceeding to be
digmissed with o raling tha, iz Lander’s judgment, prechades forfeiture af the Propetty or olber ntegial
of Lender's interedl In the Propenty o rights under this Seourity Insgtrument. The of
mmdnrddmfnrdmnguuummﬁbmblcmuchmm:nnrbwumu Propenty

are heteby aszigned and shall bz paid w Leuder.
All Miscellaneous Proceeds that are apﬂiqlwmm cpair of the Property shall be
apphed in the onder provided rnrinSmInnz anect
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12. Borrower Not Released; Forbearance By Lender Wol & Waiver. Extenson of (he time for
payment. or modification of acnariizsion of the sums secured by this Secarity Instrument granied by Lender
in Barrower or any Succexser in Inferest of Borrower shall oot eperaio (o release the fiability of Barmower
ar aity Succesgors §n Imerest of Borrower. Lender ghall nat be required to comueoce procemlings ugains
awy Successer ia Interest of Borrower or (o refuss to exend tioe for payment or othrywise modify
amonizalon of the sums seoweed by (Ihs Sccurity Instmincet by reason of any demand madc by the original
Borrower or sny Successors In Interest of Bomrower. Asty fustcnstcs by Leader In cxedsing any cight or
remedy inchading. wilhoul Lmitzrion, Lender's of pryments from thicd parsons, emitics or
Soceeerory in Interest of Bomowes of in amouns Jess the amoumm then due, shall not be a waiver of or
preclude the cxzrcics of any rigin ot remady.

13, Joint und Severnl Linbility; Co-signers; Saccensors snd Assigns Bounid. Borower covemnis
andt agrees thy Borrower' s ohligolions and labiticy shall be joint 3nd wverl However, ony Bortveer who
so-sigms this Seomity Insircmanl but does not exccute the Notc (3 “co-signer™): (o) i co-tigning (his
Security instrement only to mortgage, pant and coavey the co-sipacr’s fntercel In the Propeny wnder the
tcrms of this Sceuthy Isstremcnt; (b) is pot perzomally obligated o pay the sums woured by this Security
Instroaent, wxd (¢) agrees that Leader asd 2oy other Boower can agree io exicnd, modify, forbenr or
make any acconunedations with Tegand 1 the terms of this Sceatity Snstrument of the Note without the
co~signer & consest

Subject to the peovisions of Section 18, any Succesor in fmersst of Bomower who assures
Borrower's ohligations umler this Sequily Instroment in iting. and is appraved by Lender, stall pbiin
all of Borrower's riplus ;d bexfits under this Socurity Instument. Dorrower shail not ke relessed from
Borrower's chligations and Hability under this Seaurity Ingtrunetd unless Leowder agreess to such relene in
writing. The covenants md agreements of this Security Instromem shal] bind (cxocpt ns provided in
Section 20) and benefit the sucomsors end assigns of Lender.

14. Laan Charprs. Londer may change Dorrower fees for services performed in copnection with
Borrower's detanlt, for the of protecting Lender's interest in the Property and sighls under ihis
Security Instrumend, lndnding.mnmliniuw.mzmp’rus. inspection and vaheslon fees.
lnmgnrdtouyoduruu.ﬂ:mﬂmmﬁwhmmlmmmmam
fee 10 Botrowez shall not be construed as 8 probibition on the charging of such fee. Lender may ot charge
fees that, are expressly prohibifed by this Sequrity Instrament or by Appbable Law.

If th= Loan iz subject 1o a law which sety sesxiinam laan clarges, and tht low is Foally interpreted so
that the intcrest o othey loon churges collected or Lo be collegted in connection with the Loan excead the
permited limica, then: (a) ey such loon chares shall be reduced by the amound necesmry (o reduce the
chorge to the permitizd limdt, md {b) zety swirs already collexted from Dorrower which exoerded peomined
limits will be refunced to Borrowes, Lender awy clicos: 10 muke (his sefiud by seduclng the principal
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16. Governing Law: Severability: Rules of Construction, This Security Iastromem shall be
govened by federal -Inw and the law of the jurisdiction in which the Property is located All rights and
ablipuians” contrined in this Scourity lostrument are subjoct lo any Teruiremcnts and limiltions of
A mw. Applicable Lo might explizitly or implichly allow the parties 10 ngres by comzact orit
might be silent, bt such slencn shall aol be construed 25 o prohibiton sgainst sgreement by contrast In
the evenl that any proviston of clause of this Security Instrument or the Note conflicts with Applicble
Law, such conflict shall net affect oiher peovislons of this Securiry Insrumem or the Wowe which can be
given clfect without the couflicling provision.

As used [n this Secovity Tmstrsment: () words of the masculine gender sioll mesn and inchude
comesponding ncuicr words o words of e fominine gender; (b) words in the singular shall mean and
inchude the ploral and vice versa; and () the word "msy” glves sole disastion withost auy nbhyotion o
take any action

17. Borrower's Copy. Borrusres shall be given one copy of the Nete and of this Securiry lastrument

I Transier aof the Property or 3 Bendfidal Interesi In Barrawer. As uscd in this Section 18,
*Intarest in the Property” means zny Jegal or beneficial inlerert in the Property, including, bul not lirited
to, tlose beneficial intcrens wmnaferred in & band for deed, contracy for deed, instalhnent sles contract or
sxtrow agreement, the intert of which is the transfer of tille by Borrower at & futtre daie to a parchaser

I all or any past of the Propeny or any Imcrest in the Propenty is sold or trmsferred {or if Bomawer
is not o ratural person and a beneficial interest in Bomrower ks sold or tmnsfemred) withowt Lender's priar
writen consam, Lender moy require immediate payment in ful of all sums secared by this Security
nstrument.  However, this optich slull mut be exervised by Lender if such excrcise is probibited by
Applicble Law,

I Lender excrcises this uption, Lender shall give Borrowsr natice of acceleration. The notice shal
provids a period of wot less than JO days from the date the rotice is ghon in accondaner with Section 15
within which Bormwer mos pay all sums gecured by this Security Tnstrument. I Bosrower fuils to pay
Usac sums priot lo the expintion of this period, Lender may imoks my remedies permiticd by this
Security Instueneit without furber notlee or demand on Borrow:e,

1v. Borrower's Ripht 10 Roinstaie After Acceleratige. If Bomower meets ootaln conditons,
Borrower shall have the right 1o have enforcoment of this Sccarity Instrumend discontineed ot any time
prior to the exrlient of: (a} five days before sale of the Property putsnant fo any power of mie contained in
{his Sceurity Instrement; (b) sach other poriod o3 Appliczbls Low might epecify for Un termination of
Borrowet's right w reingors, or (c) ootry of a judgnen! eafercing tis Security Tnstwinesl Thase
conditions are that Bertower: (n) pays Lender ail sums which then would be dus urder this Secusity
Tnsrrament anad the Nole as §f no scccleration bad ocowrred; (0) cures any default of any other covaanis or
agreements; (c) pays all expenses incutred in enforcing this Secvrity Instrument, inclodisg, but not lirited
to, wasormble oltormeys’ fees, property inspection and valiemtion fees, and other fozs incnrred for the
gurpesc of protecting Lendet's fnterest in the Property and rights urder this Security Instnumere; and (d)
tahes such oution = Leadet moy rezsonably requise to ssaue thel Leader's interest in the Property axd
rights ynder this Secusity Instruenc, and Borrower's obligatloa to oy the suns secared by this Seouriry
Instrament, shall contioue ynchanged Lender may require tha Bomower pay suich reirstitement sums and

in ope or more of e folluwing lonm, as sdaced by Lender. (o) ool (b) oueey unker; (€)
certifiad check, bank check, treasurer’s check or casticr's check, provided any sach check is drawn vpen
an iniintion whas deposits are insured by a fafcral agency, instrumentalily or entity, or (d) Elestronic
Fundy Transfer, Upos reinstatoment by Bommower, this Security Instrument and ebligations secured hereby
shafl remain fally effective as if no acceloration Tad pecurred. However, this right to seinstate stall not
apply it the case of accelernbiar under Section 13,

20. Sale of Note; €hange of Lean Scrvicer; Notler of Gricvance. The Note or & pustiol inlerest in
the Note (together with this Secority Insirument) can be sold ene or more time without peiot notice 10
Bomower, A ke might 1zsuh in o change in the ontity (kncws ag the *Loon Servicor®) that colieots
Perindic Payments dec mnder the Noie and this Scourity [nalngmend gnd performs ather monzage lnan
scrvicing oblipations under the Note, this Scouvity Instroment, and Applicble Law, There olso might be

2007
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ane ot more changes of the Loae Servicer unrclaied to @ sale of the Note, I there is a change of the Lo
Scrvicet, Borrower will be given written notice of the change which will state the mame and sddress of the
tew Loaa Servicm, the mldres to which payibeats shoeld be mads and any otier infortration RESPA.
requires in connection with » notice of transfer of servicing. i the Note bs sold and thecafier the Lo is
wrviced by a Loan Servicer olber (hon the purclmser of the Note, the rsergage loan tervicing cbligniions
1o Borrower will remakn with the Loan Servicer or be tramsferred to @ snccestar Loan Services md e not
pssumed by e Nole purchases unjess otherwise grovided by the Nowe prrchaser

Neither Borrowes not Lerder pwy commence, join, or be joined w any judidal action (as either an
individual fitigane ar the member of 3 clam) thal arises from the other party’s actions purmuant (o this
Security Instreman o (hat ulleges that the other pany bos breached ony provison of, or sm dary owed by
ressan ¢, 1ldg Secwsity Insiruneem, vl such Borrower or Lender has notificd the other parry {with sush
notice given in complianer with the requiremesnts of Section 15) of such alleged breach and afforded the
other party herzio o reasorable porisd afier the giving of ch notice m take comective adtion M
Applicable Law provides o tme period which most clopse before oortaio ection can be teken, thal e
poriod will be desmed 10 be reasomable for purposes of this paragraph. The notice of acceleration and
oppomutity o cure given to Barrower pursmmt, to Section 22 wnd the notice of eccelenstiun given 1o
Borruwer pumsmal to Section 18 stul] be decmed] 1o satisfy the notice and opportunity to lake torrective
action provisions of 1his Sestion 20,

2). Uarmnlaas Sohstaners As used in this Scajon 2). (a) "Hazarndous Schstancss® arc bose
substonces defined as toxic or hamrdess substans, pollntants, or wasies by Environmeninl Law and the
following mibstances: ganoling, Lososeos, ciher Qamueble or toxic petroleum prodects, loxic pesticides
and herblcides, volatile sulvents, arserials conialing aghesios or formaldehyde, and radiaactive mat=rials,
(t) “Eovironmental Law” means faderal brves nid laws of the junsidicion where the Property 1s josated U
telaiz to heahth, salely or environmentl peotection; &) “Emviroamanial Cleamp® incldes any responsc
nclion, remedial action, or resnval action, a¢ defived in Envircnmental Law;, and (d} an *Environmental
Conditlon™ means & condition tha! cen couse, contribute do, or olberwise iripger an Environmental
Clesmap

Rorewer shall not cause of permit the pressnce, use, disposal, sorage, or release of any Hazxrdons
Substances, of threaten o telcuse any Hamndons Substances, on or In the Prepeny. Bormower shall not do,
nor allow anyone clsc 1o do, axything affectiop the Property (a) U is in victation of any Environmenal
Law, (b) which crestes an Emvicnamental Condition, or (¢) which, duc ta the presences, use, or releasz of 2
Hpznrdouy Substance, craales a condition thee adversely affects the walie nf the Property  The precediog
two scignoey shall pot apply (o the prosencs, we, or soryge on U Property of smll quedites of
flazardons Subsionces that ars penerally recugnized (o be sppropriste 10 nonnal resdentinl uses and 1o
maintenance of the Propeny (ircluding, but not limhed to, hazanfoas oubstanens in consumer producis).

Barrower slull prompitly give Leader written notice of (3) mmy investigotion, claim, desand, lawst
or othes action by any governmentsl of regnialsry sgency ar privale pacty isvelving the Property and any
Hazardous Substonce or Environmental Law of which Bomower has actual knowledge, (h) any
Cravironmental Condilion, including but out limited to, any spilling, lcaking, disclmrge, relcass or threst of
relense of eny Hazardous Subslance, and (c) any condition cused by the presence, use or rel=ase of 3
Hazardous Substance which adversely affects the valne of the Propeny. If Boctower leros, or is notiffed
by any povernaemal of regulynsy authority, or any privale panty, that any reswvet or other remedintion
of any Hamardous Substancs aff=cting the Property is neceseary, Bocrawer shall promoptly taks ofl secesmury
remedial actions in amonizres with Enviroemental Law. Nothiog borein shall create any ablization on

Lender for an Environmental Cleanup.
8007
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NON-UNIFORM COVENANTS, Bormower and Lender farther covenant and agree ay follows:

2%, Ascelerntion; Remedies, Lender shall give patice to Borrower prier 1o screleration followlag
Borrower's bieach of any covemant sr sgreement bn this Securlty Isstrmoens (bui nat prdec to
pcreleration wader Secthon 18 nnlesy Applicable Law prevides ulherwize). The natice shall specify: (n)
ibe defanit; (L) the aciina required 1o cure the defaslt; (¢) o daote, not Jess thaa 30 days fram the date
the ofice §s given te Bomrower, by which the default must be carcd; and (d) that failure {3 cure, the
default on or before (be date specilied fa fhe notice may result in accelevation of the sums secured by
this Security Isstmment aud sale of the Praperty. The notice shall lurther loform Berrumer of ihe
right to seinsiatc aftcr accelerution snd the right to bring a caurt action to astert the man-exisieiez of
» tlcfanlt ur say other dfease of Borrower (u aztzieration snd sale. I the defaolt is not cuved sa or
Sefore 1he date specifiad in the ootice, Leader at its option, and witheat ferther danand, may iavoke
the pawer of sale, incinding the righl W acccierale ful) payment of the Note, and aoy other remedies
permitied by Applicabie Law, Lender shall be enfitled to collect all expensas inarrred in pursuing the
rematics pmvided in this Scetion 22, including, but net limifed to, reasomoble atiorneys’ fecs and
coty of title evidence

¥ Lender invoks the power of sale, Leader shafl esecute or eause Truniee to cacouic written
notice af the occurroiee of an event of default and of Lender's declion o canxe the Proporty to be
sold, and shall canss such wotice ta be recorded in each couety In which any part of the Propenty Is
lacated. Lender shall sl coples of the notice a1 pracribed by Applicable Law to Borrower and to
the parsans prescsihed by Appllcable Law. Trustee shalt pive public uolice of sale (e ths persons sad
in the wnanner preseribed by Applicable Law. After the time roquired by Applicable Law, Tiusice,
without demand on Borrowes, shall scll (ke Pruperiy st poblic suction tu the highest bidder at the
tlme 2nd place and under the tenns dexiguaicd In the notiee of 5ale In oue or wore parvels nad in xay
srder Trustee determines. ‘Trustee may pastpone sale of all or any pareed of the Property by public
amauncemenl af the time and place of asy previomsly schedoled sale. Lender or ifs designee may
purchase the Property at any tale.

Truster shall deliver {o the purchaser Trustee's deed conveying the Property withoui amy
covenant or warmanty, expressed or implial. The recitals in the Trustee's deed shall be prima fsde
evidence of the trath of e alatements made therein, Travice shall apply the procoeds of the sale ln
the following vnlers (a) v all expoases of the sade, loduding, but oot Emiled to, reawouble Trusice's
and stiorneys® fees; (b) (u all mams scoured by this Securily Instrament; and {€) uay exeoss to the
person ar persons legally entided o It

13. Reconveyance. Upor payoent of all soms secured by this Security Instnonent, Lemder shall
request Trustes to recomvey (he Property and shall survender this Security Instrument and all ootes
cvidensang dobt sccursd by this Sccurity bnstrument W Trasloe. Trusice shall roconvey the Property
witlwnt warmaly o the pesen ur persoms kgally cuitdal to it Scch poisun o persocs shall pay sxy
recondation coss. Lendor may chargs sach person or persors o fee for reconveying the Propernty, but only
if the fee is paid to 2 thint pany (such a3 the Trustee) for services renderad and 1he chsrging of the fee is
permiticd under Applicoble Law.

24, Sobstimte Trostee. Learker af its optian, oway (rom time o ime remove Trusice and sppolat n
succesrog irushn 1 eny Trustes appointed hereunder. Without onveyancs of the Property, the sucessor
trustee shall sueceed fo all the title, power and dutiey conforred span Trastee horcin and by Applicabls

Law
15, Asmmpilon Fee 1T (hete is an assutnption of ts loan, Leader may charge an asumption (ce of
U.8, $500.00 .
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BY SIGNING BELOW, Borrower oceepls and agrees (o the terms and covemnts contained in this
Security Instrument aed inany Rider exccuted by Botsower and recorded with i

Wimesses.
Lo 1 i P e
Roberst M. Hawkins
“ﬁﬁdzw L. ﬂauf(ou-,-w,
l!hrist!.n- V. Hawkins
(Seaby (Scal)
Harrower <Borrawer
(Seal) {Seal)
-Burower -Borrowet
(Senl) - — (Seal)
-Barrower <Barrower
aDe7
ww (0507 Page 14 of 15 Farm 329 (/81
*e
Order 81105026 Doc: NVCLAR 20060612 03526 PAGE 14 OF 21 Crepled By Jgaddis  Printed. 314201232113 PMPST

CHASE-HAWKINS0037

AA 2320



STATE OF NEV.,
COUNTY OF O

Thls instnuncnl was acknawlcdged before me on

Robert M, #Hawkins, Cheistine V. Hawkine

Mail Tax Statements To:
Robert M. Hawkins

Whe 5, 200t by

3263 Morning Springs Drive, Henderson, MV BSD74 USA

@6AV) @307}
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EXHIBIT "A"

All that certain real property situated In the County of Clark, State of Nevada,
described as follows:

Lot Filty (50} In Block Ten {10) of SEASONS AT PEBBLE CANYON, as shown by
map thereof on file in Bock 53 of Plats, Page 45, in tha Office of the Cotnty
Recorder of Clark County, Nevada. 1

Assessor's Parcel Number: 177-24-514-043

ci
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER s made this 7th day of
Juuw, 2006 , and is incorporeted inle and shall be
desrned to amend end supplemant the Morigape, Deed of Tust, or Secudty Deed {the
*Gecurity Instrument™} of the same date, given by the undoisigned (the “Borrawer”) to
secute Borrower's Note (D Greenfoint Hortguge Funding, Ioec.

(he “lLender”) of the sema dale and coverng the Property describad in the Sacurity
insirument and jocated al; 3263 Morning Springs Drive, Hendazson, NV B3CT4 -~

[Properly Address]
Tho Propary includes, but is not Amites to,  parcel of tand Improved with a dwellng,
logether with other such pacels and certain common araas and facilities, as described In
Daclaration of Covananta, Cenditdona, and Rastriatiocans

{the "Declaration™). The Property is a part of a planed unit development krown as
Seasons At Fabble Canyen

{Name of Flanned Linkt Development]
{the *PUD"}). Tho Propedty aiso Inchuies Bomuwer's inlerest in the homeowners assaciation or
equivalent entity owning or mansging the common uress and feciities of the PUD (the
*Owners Assacigtion”) and the uses, benefits and proceeds of Borrower's Interest.

PUD COVENANTS. In addition 1o the covenanis and agieementis made In the Security
Insttumant, Barrower and Lender further covenant and agree as Tollows:

A. PUD Obligstions. Borrow er shall porfarm oll of Borrow or's cbligotions undar tho PUD's
Canstituent Documenls. The “Consthuent Documents” are th: {f) Declaralion; {#) aticles of
Incorporetion, trust Instrument or any equivelent document which creates tha Owners
Association; and (i) any by-laws or other rules or regutations of the Owners Association.
Borrower shall promplly pay. when due, sll dues and asseasments (mposed pursuant 1o the

Corstituent Documents.
ago7
MULTISTATE PUD RIDER - Single Family - Fannls Mos/Fraddie Mac UNIFORM INSTRUMENT
Form 3180 1/01
Page 1 of 3
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B. Property Insuranca. So long a3 The Owners Associstlon maintains, with a generally
sccepted Insurance cardor, @ “master or “blanket® policy Insurinp the Froperty which s
satlsfactory to Lender and which provides Insuranca coverags in the amounts (including
deductible {evels), for the perioda, and pgainat tess by fre, harards included within the term
*axtended coverage,” and any olher hexards, Including, but not Bmited io, earthquakes and
lioods, for which Lendar requires Insurance, then: () Lender walves tha pravislon in Gection 3
for the Periodic Payment 1o Lender of the yearly premium Instaliments fos propesty insurance
on 1he Properly; and () Borrower's oblipatlan under Sectlon & to malntaln property insurisico
coverage on the Properly (s doemed solisfied 1o tha metent thay the requirad coverage is
provided by the Dwners Assoclation policy.

Whal Londsr requires as & condition of Lhis waiver can change during tha term of the
loen

Barrower shall give Lender prompt natice of eny lapse in required piaperty insurance
coverage provided by the musier or blanket pofcy.

in tha avenl of a detribution of proparty insuance procesds In Sau of restoration or
rapalt followlng @ loss to the Properly, or to commen areas and facibities of the PUD, any
procecds psyabls to Borrow cr are haroby essigned and shall bo pald 1o Leandar, Lendor chad
apply the proceeds o the suus secured by the Security Instiument, whether or not then due,
with Lhe excess, Il any, paid 10 Borrower.

€. Publia Liability tnsurance. Borrower shall take such eclions &s may be reasonable to
Insure that the Owners Assoclation maintains @ public Eabllity insurance policy acceptable in
form, amounl, and extent of coverage to Lender.

D. Condemnation. The procecds of ony sward or clim for damages, cirect or
conseyuential, payable to Borrower in connection with any condemnation or other tsking of all
or any part of the Proporty or the common aseas and [acilitles of the PUD, or for any
conveyance In fleu ol condemnation, are hereby essigned and shall be paid to Lender. Such
proceeds shall be applled by iander (o the sums sccured by the Securly Instrument es
provided {n Sectlon 11,

E Lander's Prier Consant Borrower shall not, except after notice 1o Lender and with
Lender's prior writien consent, either porlition or subdivido the Praperty or consent to: {) the
abandonment of 1esmination of the PUD, except for abendonment or lesmination reguired by
law in the case of substantisl destruetion by fire or other cesucaky or in the case of a taking
by condemnation or eminant coman; (1) any amendment to any provision af the *Consthuent
Documants” if the provision is {or the express beaefit of Lender; (i) lermination of
profeasional menagement end assumplion of sel-monagement of 1he Owners Associalion; or
(v) any aclion which wouald havae the affect of rendering tha public fubiily Insurance coverage
maintained by the Owners Aasecialion unsecoptable 1o Lender,

F. Remedies, |I! Somower does not pay PUD dues and ussessments when due, then
Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall become
additional debl of Borrowaer secured by the Security Insirument. Unless Borrower and Londer
sgree to other tenms of peymeni, these amounts shall bear interest from the dals of
disbursement o the Note rato end shall be peyable, wilh Intesest, upon notlce from Lendor to

Borrow er requicsting payment.
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BY SIGNING BELOW, Borrower accepts end egrees to tha terms and covenants contained in

this PUD Rider
L)
“Robert M. Hawkins Borrower  Christine V. Hawkins “Borrmer
(Beal) (Seal} -
-Borrower -Borrower
(Seal) (Seal)
-Boirovier ~Bosrawer
(Seal) (Seal)
~Borrower -Borrower
8007
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OCCUPANCY RIDER TO MORTGAGE/ i
DEED OF TRUST/SECURITY DEED '

THE OCCUPANCY RIDER i msade this 7ib diy of Jone, 2006, and is incorporated imo and shall be deemed 1o
amend and mpplmthe Men%,nudd'l'mﬂ or Secnrity Deex] (the "Sﬂ:unty Tnstrument™) of The some dale
?m by the rower”) la secur Bomowers Note g “Noic”) lo GreenPelnt Mortgage

ndulrg,lun{the Lendet‘)nfﬂaumdmuﬂmwdmlha]npmv ed 0 the Security Inomosent and
focd

J326) Moming Springs Drive, Mesderson, NV 874
{"Propexty Addresi”)

ADDITIONAL COVENANTS. In additiom 1o the covenants and agreements madc in e Sccurity Insimment,
Borrower and Leader Rurther eovetot aad agres ey foliews®

1.  That the above-described propen, oxupizd by menome:u
wuhinﬁbd:ynﬂ:rlh:mﬂmn nnhe nsiremend and Borrower shal
asl!ﬂil‘pmnpduﬂdmfarnlnnoumm dal.ufoc:m:; ulm
ctherwisc agrees in writmg, which conscnt shall not be umcasonably withheld
2, Thail is not established as promised e 2¢ well at in the | the Lender
m,mmﬂﬂmmmwugu‘uumnmm S
[ N hnmcdnbamﬂmknnﬂnmhbym-hlfﬂoumu .500%) per anmm. on &
fixed-raie Joan or incrcase the M nonl.nMjmnhlc Iiymﬁ-hffmpem
(0.500%) per arcum and fo adjost pnn.:pl lu-tmpumwtinmmmﬁmﬂh

pay the laon in full withio Lha remalning Lexn;
b. chage 1 non-awner socupancy Giie ndjuslmnl I'u of two pereent (2.00%) of the oeiyinol
pﬂ.mpal balance and/or
c. payment ® reduce the snpaid talance af the Toan 1o the lexscrof (1) T0% of the
ﬁfﬂfgﬂeuﬂhpmﬁyora) nflh: vake ui the Lime the foan was soxle,
reduction of the npaid price be due and paynble within thirty (30) days
falluwioy receipl of a weiten d:mmd l‘nr mend, and if’ nol vrhlin thiny (10) rlryt will
mammmummmﬂnotmm iy Instrgment, and/o;
d d:cbmad:fmﬂuﬁ:rﬂtlmnflhe Note and Secunity lmndbeﬂnl’ouhmr
proceedings, which may result in the sale of the above-described propoty; mi!nr
c d‘uwhﬂhhdwdmhﬁmdulmadnolhﬂ::wanhnnﬁufor en Tt is 8 federnl
crime punishable by fine or m;xirmm or 10 kerayer tatements
repeils o the purpose of Inft in any way Lh:xlbnn?lﬁ:hnd:r% : ﬂlﬂ.!l:I:
the shove pu‘:ny under the provitians of TSTLE 1K, UNITED STATES C CTHONS
1010 AND 10
?"E"m:'l‘."‘"m: = TrastSerurity Deed Paped o3 HIHSTOMU 035 Rev. 4106
4)?
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It is further understond and 2 that any forbeamnee by the Lender in exercisiog any right ar remecy given here,
orby spplicable law, mum!l’:::mi\uurm:@urmm;

Should c!aur..-.wu.\uuur ruwwmuw«udmnmumm«mmm feason,
all ndm:lm:cs,m M. Rider which can be effected withowt guycbm
nﬂiunupaﬂslﬁlncvmklu:cm&mnl’uﬂ oree and cffeat,

Ilhihnhctmnﬁnﬂ pgrecd thot the Lender shall ba entiled to zoiisct all reaconshle cosis and expenses incuired
in pursning med?esmfmhbmt.in:hﬂmghumtlmudm rensonsblo alicrney’s fees,

BY SIGNING BELOW, Bamower accepts and agrees (o the terms snd covemants cootained in this Ocoupancy
T,

Blugnbhatle  wr  Chute ok

Wabort AL llewhins Caslstive ¥, Hamblns
(B (Bosrrvm)
{Bacrawar} {Berream)
(Borromr) (Bomave)

Oconpancy Ridey tw Moripepoilvnd of Trt/Secarily Dend H14GT0M1 D9AS Bov, A

CreeaPalnt Mangape Punding, Inc. Fage 2083
e
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Ex. A-2

EXHIBIT A-2

Assignment of Deed of Trust
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@ Inst # 200910270000618

Fees: $15.00
N/C Fee: $0.00
e 10/2712008 08:52-54 AN
Stewsit Tille Roceipt # 107152
APN#: 177-24-514-043 Requestor:
BPLINC
AND WHEN RECORDED MATL TO Recorded By: GILKS Pgs:2
CALIFORNIA RECONVEYANCE COMPANY DEBBIE CONWAY
9200 Oakdale Avenuc
Mail Stop: CA2-4379 CLAAK COUNTY RECORDER
Chatsworth, CA 91311
\ Space abave this line for recarder’s use vnly

ASSIGNMENT OF DEED OF TRUST

FOR VALUE RECEIVED, the undersigned herchy grants, assigns and transfers to
JPMorgan Chase Bank, Natienal Association all beneficial interest under that certain
Deed of Trust dated 060772006 executed by ROBERT M HAWKINS AND
CHRISTINE ¥V HAWKINS, HUSBAND AND WIFE AS JOINT TENANTS, as Trustor;
to MARIN CONVEYANCING CORP, as Trustes; and Recorded 06/12/2006,
Instrument 0003526, Bock 20060612, Page of Official Records in the Office of the
County Recorder of CLARK County, Nevada..

TOGETHEK with the note or notes therein described and secured thereby, the money
due and to become due thereon, with interest, and ail rights accrued or 10 accrue under
said Deed of Trust including the right to have reconveyed, in whole or in part the real
ptuperty desoribed therein.

Property Address: 3263 MORNING SPRINGS DRIVE
HENDERSON, NV 89074

o
,-,Jb(
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Title Ordor No. 1024157 Trastee Sale No. 137803NV Loan No{Edacge&]

Date: October 26, 2009

MORTGAG ONIC REGISTRATION SYSTEMS, INC.

COLLEEN IRBW, OFFICER
[

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

On October 26, 2009 before me, C LUCAS, “Notary Public,” persomally appeanz
COLLEEN IRBY who proved to me on the basis of satisfactory evidence to be the
persen(s) whose name(s) is/are subscribed 1o the within instrument and acknowledged 1o
me that he/she/they exccuted the same in histher/their authorized capacity(ies), and that
by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, excented the instrument.

! certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is wue and correct.

G.LUCAS

WITNESS my hand gnd gfficial seal.
. Commissicn # 1321933

i X 33 NotLary :ublic -galil‘arn]a 5;
Sionatu SnBr o3 Ange.es County =
ignature 155wy comm Exnives Nov . 202f
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Ex. A-3

EXHIBIT A-3
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@ tnst#: 200910270000649

Fose: 54600
NIC Fee: 50.00
: : 402712000 030284 AM

Stewart Title Reccipt # 107182
APNH 177-24-514-043 Regusstor:

SPLING
AND WHEN RECORDED MAIL TO Recorded By: GRHS Pgs:2
CALIFORNIA RECONVEYANCE COMPANY DEBBIE CONWAY
9200 Oahdale Avenue CLARK COUNTY RECORDER
Mail Stop: CA2-4379
Clatswonl, CA 91311

¥ Space nbove this line for tecorder's use ouly
Title Order Nu. 1024857 Yrusice Sale No. 137803NV Loan No[ Redacied |

SUBSTITUTION OF TRUSTEE

WHEREAS, RUBER'T M HAWKINS AND CHRISTINE V HAWRINS, HUSBAND AND WIFE AS
JOINT TENANTS wes the originol Trustor, MARIN CONVEYANCING CORP. was the oripinal
Trusies, and MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., (MERS), SOLELY
AS MWOMINEE FOR LENDER, GREENPOINT MORTGAGE FUNDING, INC., [TS
SUCCESSORS AND ASSIGNS. was the ociginal Beneficiary under that cenain Deed of irust dated
06/07/2008, Recorded 06/12/2006, Book 20060612, Page Instrument 0003526 of Official Reconds in
the office of the Recorder of CLARK County, Nevada,

WHEREAS, JFMorgan Chase Bank, Natfonal Association the undersigned, s the preseni Beneflciary
under said Decd of Trust, and,

WHEREAS, the undersigned, desires ta substitute a new Trusiee under said Deed of Trust in the
plnce of and stead of said original Trustee thersunder.

Now, THEREFORE, the undersigned Beneficiary bereby substitutes CALIFORNIA
RECONVEYANCE COMPANY, 9200 Ozkdale Avenue CA2-4379, Chatsworth, CA 91311, as
Trustee of Sald Deod of Trust,

Whenever the context hereof so reguires, the masculine gender includes the [eminine and/or neuter,
and the singular number indicates the plural

Date: 1072609
JPMorgan Uhase Bank, 2 Asspcnticn

COLLEEN IRBY,YOFFICER

g

Ordar, 61105026 Doc: NVCLAR: 20091027 00619 PAGE10F2 Crealed By jgadeis Printed: 214/2012 323 10 PM PST
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STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

On Octpber 26, 2009, befare me, C LUCAS, “Notary Public™ persanally appeured COLI,EEN IRBY,
whe proved to me ca the busis of satisfactory evidence 10 be the person(s) whose aame(s) isfare
subscribed 1o the within instrument and acknowledped to me that he/shefthey cxeauted the same in
histherftheir authorized capacity(ies), and that by histhertheir signantre{s) on the insgtrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

[ centify under PENALTY OF PERIURY under the lnws of the State of Californis that the foreguing
paragraph is true and correct

WITNESS my hand and official seal. bretmdatedd e el el Ap
1 P C.LUCAS E
a8 T Comrission # 1021622 K
i z

»

N

ZRERY  Holay Fubk - Callornia
Signature (Seal) BUNZTEF Loy Angrias Coznly
My Carwm Eenirag Ber 5. 2912

3\
Order 61105026 Doc: NVCLAR 20091027 00610 PAGEZ2OF 2 Crealed By jgaddis Printed 1472012 323 19 PM PST
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inst #: 201303080001848
Faea: §18.00 N'C Fee: £0.00

RPTT: SHACEx: #
03/66/2013 $1:35:06 AM
Raceipt & 1522804
Raquastor:
HORTH AMERICAN TITLE SUNSET
" -, Racordad By: OX! Pga:J
e intt] bix § [+
when recorded mail to: DEBBIE CONWAY
E ¥ R investments Pool 1, LLC CLARK COUNTY RECORDER
5030 Paradise Rd., B-214
Las Vegas, NV 85119
FORECLOSURE DEED
APN # 177-24.513-043
North American Title #33131 NAS # N71869

The undarsigned declh? .
]

Nevada Assoziation Servic Ing? berein ealled agent (for the Pedble Canyon HOA), was the
duly sppointed agens under ip Motice of Delinquent Assessment Lieo, recorded August
3, 2012 as mstument number 000 ook 20120803, i Clazk County. The previous owner as
reflected co said liea iz Robert M Haw) ifie, Christina V Hawidns. Nevada Acsociation Services,
Inc, s agent fur Pebble Canyon HOAdoed herelyy grant and convey, but withoul wartacty
expresied or iplied to: S F R Investments Bpal |, LLC (Eersin called grates), pursvact 1o NRS
11635162, 116.31163 and 11631168¢, all iﬁﬁﬁﬁ",‘gﬂlc nd faterest in and 1o thut cenain property
legally described as: SEASONS AT PEBBLE CANYON, TLAT BOOK 53, PAGE 45, LOT 50,
BLOCK 10 Clark County T

&

AGENT 5TATES THAT:

This conveyante is madz Sursnant to the powers conferr=dubon agent by Nevads Revissd
Sratutes, the Pebble Coayon HOA govering documents (CC&R‘s) end that certnin Notice of
Dellnquent Assessment Lien, dazczibed kersin. Default occrrred ag:set forth in a Notice of
Default end Rlection to Sell, recunled ou 9/20/2012 us instnznent #0001436 Book 20120920
which was recorded in the office of the recorder of said county. Nevada igsodaﬁnn Services,
Inc, has complisd with all requirements of law includiag, hat not limitedt, ik elspsing of 50
days, mailing of copies of Notice of Definquent Assevsment and Notize of Deffudt ead tae
posting and publicetion of the Notice of Sale. Said proparty was sold by said agfafion behnif of
Pebble Caoyon HOA at poblic auction on 3/1/2013, 2 the ploce indicated on th® Notice of Sele.
Grantes being the highest bidder at such rale, becume the purchaser of said property and paid
therefors to sad ageot the amount bid §3,700.00 in lawfd redocy of the United Smies, or by
satisfaction, pro tan, of the cbligations then secured by the Delinguent Assessment Lisn,

Dated: March 1, 2613

0 A0 del

y Elissa Hollsnder, Agent for Association and Employee of Nevada Association Servizes

CHASE-HAWKINS0011
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STATE OF NEVADA )
COUNTY OF CLARK.

)
On Maeh 1, 2013, bafore e, M. Blanchard, posonafly appeared Elissa Hollazder persomally known to
me {or proved o m= on the basis of setisfactory svidencs) 12 be the pervon whote nams is smbeeribed in

tha within instroment and asknowledged that befshs exacnted the sare in his/ber authorized eanasity,
and that by sigaing kisther p'grature o the instrameat, the person, of the entity upon behalf of which

the pemor, agsd, execued the instrument.
WITNESS my bard and seal.

{Seal)

Py

el b o e

M. BLANCHARD
@ Notg ic, Stats of Novada
hagtHa. 09-1
e 2 0. 09-11€46-1

Nov.5, 2013

N

-
= K

(Signews)

i

oo

CHASE-HAWKINS0012
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STATE OF NEVADA

BECLARATION OF VALUE
1. Aasassor Parcsl Number(s)
;- 177-24-514-043
<.
d.
1. Type of Property:
8] | VecantLand b.|v ] Siagic Fem. Res FOR RECORDERS OPTIONAL USE ONLY
c| | Condo/T'wnhse d] |24 Plex Book Page:
el | Apt. Bldg £]_} Comm'/Ind1 Date of Recording:
gl | Apricuturl L | Mokile Home Noics:
Otaer
3.a. Total Value/Szles Price of P-operty £3,700.00
b. Deod in Lieu of Fore:l (valus of property )
<. Transfer Tax: Value; $ 3,700.00
4, Real Property Transfer Tax Ii\: $ 20.40
&,
4. [[Exemolion Clgimed: 2N

o F
8. Transfer Tax Exzption per NRS ‘175 , Section
b. Explam Reasen for Examption: ey
LHe_

5. Partg! (nterest Percentage being transterred: 1D b8 %

The urdersigoed declares and acknowledges, undsr pmﬁlq@pxjwy. pursuant to NRS 375,060

and MRS 375.110, that the information provided is cm&t () th‘g_best of their information and befef,
and can be supported by documenmtjon il called upon o su the informaticn providsd herein.

Furthermare, the parties npree that disalicwance of any ¢loimed on, or other determination af
additicnal tax doe, may result ina penalty of 1035 of the sax due ph¥ interesz at 1% per menth. Pursuant
o NRS 375.030, the Buyer m:l Seler shull be jmully severally lishls additicoal npmownt owed,
acity: Agent ‘:TL
Capacity: X '
SELLER (GRANTOR) INFORMATION UYER NTE. ORMATI
(REQU]RED} (REQUIRED)
Print Name: Neveds Association Sarvices Print Name: S F R Investments Pool 1, LLC
Addresy'g224 W, Deseri Inn Rd Addroyy: 5030 Pa-adise Rd., B-214
City:Las Veqas _ City: Las Vegas
State: NV Zip: 146 StatssNV Zip:88119
CONMPANY/P ONR| RECQRDIN ulred if n I or
- North American Title Company Escrow i
8485 W. Sunset Road #111 —_— I L |
. Las Vegas, NV 89113 = BT Zip:

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

CHASE-HAWKINS0013
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-

Inat#: 201302220001500

Fess: $17.00
N/G Fec: $0.08
$2/22:2093 148838 AM
Recelpt il: 1507348
QECOIFDINGR:QUESTED RY: Requestorn
Natioge] Defanlt Sevicing Corporation
WHEN RECORDED MATL TO: PREKIER AMERICAN '“T"E
‘National Defralt Servicipg Corparetion Recorded By: BGN Pge: 1
7720K. 16* Sisea, Suite 300 DEBBIE CONWAY
Fhosate AZ SO ' GLARK COUNTY RECORDER
NDSCFileNa. :11-36688JP-NV
[ Redacted |
APN £ 177-24.514-043
SUBSTITUTION OF TRUSTEE

WHEREAS, ROBERT M. HAWIKING AND CHRISTINE V. HAWEKINE, HUSBAND AND
WIFE AS JOINT TERANTS was toe crigiaal Trusten{s), MARIN CONVEYANCING COHP. wax Ge
czigiesl Tresee md MORTGAGE BLECTRONIC REGISTRATIONS SYRTEMS, INC, NOMINEE
FOR GRFENPOINT MORTGAGE FUNDING, INC. YIS SCCCESSORS AND ASSIGNS was (=
original Beneficiary under that cerinin Deed of Trust dated 06/M7/2006 pnd vecorded on  NE/12/2006 an
Izstrumezt Na. 20060612.0003526 of e Official Resoxds of CEARIK Couonty, Slats of NV and

WEEREBAS, the mderxigned is &= present beneBelasy imeer the xaid Deed of Trest, and

WEEREAS, the undersigaed desires 10 substinge a pew Truster uoder soid Deed of Tomt fo plase of
salil original Trusiee, or Suocessor Frustss, thereundes, fn the mearty in said Deed of Truat provided,

NOW, TEEREFORE, the undensignad herehy substittes NATIONALE DEPAULT BERVICING
CORPORATION, Ap Arizoua Corporation, whose sddress by 7720 N, 16 Street, Sulte 300, Phocnix,
Arizona 85020, as Trostes toder raid Deed of Trust, Eold Substinde Trustee js qualifiod to0 servo 33 Trutos
veder the lawrs of this suste. -

Whenever the context hareof requires, the masculine gender ieoludus the fembnine wmdfor router, end the

stogulsr gumber focludes (ke ploral.
JEMORGAN CHASE BANK, NATIONAL ASSOCIATION

Batad: o @-1 D M%QJM}/\
By da Y. McFedden- Wikums

Is: Vica
STATEOF Preskient
mmn?_%n__

On @m&c undemiporsd, n Notary Public for sald Siate, personally
nppeared . whe perscnally knows to e (5r whe proved 1o

me on the basis of atisfaclory evidence) o be tha pertan(s) whow tamme(s) fifere subscred to ke within
instrument agd acknawiedged to me thet hefshe/they execuled S0 sune in hivher/tbeir suthorized capecity(ies),
anct 1hat by hit/esitheir signarare(s) on the instrocneat the peyan(s), or the entity upem behelfof whish the
pessonls) acted, ewcuted the inctrament,

TARAL TUCKER
Notary Putlle, State of Chin
My Comn. Expiras 052872013

Lagcripcioa: Clark NV Doousent-Yaar.Date.DocID 2013.222.1500 Page: 1 off 1
Order: 2 Cozment:

Chase-Hawkins_NAS00179
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inot #: 201308230002507

Feea: $18.00
N/C Fee: $0.00
- 08/23/2013 01:16:00 PM
The undersi does hereby affirm that this F Receipt #: 1745305
document submitted for recording does not contain Requestor:
personal information about any person. 9 -
- NATIONWIDE TITLE CLEARING

Parcel #: 177-24-514-043 Recorded By: MJM Pge: 2

When Recorded Mail To:

JPMorgan Chese Bank, NA DEBBIE CONWAY

C/O NTC 2100 Al 19 North CLARK COUNTY RECORDER
Palm Harbor, FL 34683

Loan #: 5303775687

VR0 6 DA A

CORPORATE ASSIGNMENT OF DEED OF TRUST

Contact JPMORGAN CHASE BANK, N.A. for this instrument 780 Kansas Lane, Sulte A, Monroe, LA
71203, telephone # (866) 756-8747, which Is responsible for receiving payments.

FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby acknowled the
unda-m red, MORTGAGE ELECTRONIC REGISTRATION STEMS, INC. NO FO

INT MORTGAGE FUNDING, INC., ITS SUCCESSORS AND ASSIGNS. WHOSE ADDRESS
IS PO BOX 2026, FLINT, ML, 48501, ASSIG R), by these presents does convey, grant, assign, transfer and
set over the described Deed of Trust with all interest secured thereby, all liens, and an Ehts due or lo become
due thereon to JPMORGAN CHASE BANK, NATIONAL ASSOCIATION, WHOS ADDRESS IS 700
&asénla‘s; Lane, MC 8000, MONROE, LA 71203 (866)756-8747, ITS SUCCESSORS OR ASSIGNS,
Said Deed of Tmsx made by ROBERT M. HAWKINS AND CHRISTINE V. HAWKINS, and recorded .on
Ocildmtgﬁ as Instrument # 20060612-0003526, and/or Book n/a, Page n/a, in the Recorder's office of CLARK

nty, Nevads.

Datedon_ D% 7 O ro13ammpryyy)
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AS NOMINEE FOR GREENPOINT
MORTGAGE FUNDING, INC., ITS SUCCESSORS AND ASSIGNS

ASST. SECRETARY

JPCAS 21206909 -- WAMU (J5316992 MIN 100013800898380072 MERS PHONE 1-888-679-6377
T0613082215 [C} FRMNV1

) 0O A O O R

*DD0O02806519*
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Parcel #: 177-24-514-043
Loan #: 5303775687

O R E 00N ATk

STATE OF LOUISIANA
PARISH OF OUACHITA R .
On 013 (MM/DD/YYYY), before me appeared < .

to me personally known, who did say thal he/shefthey is/are the ASST. SECRETARY of MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC. AS NOMINEE FOR GREENPOINT MORTGAGE
FUNDING, INC., ITS SUCCESSORS AND ASSIGNS and that the instrument was signed on behalf of the
corporation {or association), by authority from its board of directors, and that he/she/they acknowledged the
instrument to be the free act and deed of the corporation (or association).

Signed: Zt 5 S& OUAcu?ra'EN P
-~ z - UFET]AME:’ B*Til-’fgﬁfsmg
Notary Public - State of LOUISIANA NOTARY Dy
Commission expires: Upon My Death |

Prepared By: E.Lance/NTC, 2100 AlL 19 North, Palm Harbor, FL 34683 (800)346-9152
JPCAS 21206909 — WAMU CJ5316992 MIN 100013800898380072 MERS PHONE 1-888-679-6377
TO0613082215 [C) FRMNVI

AR D 0

*D000280S519*
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Electronically Filed
1/29/2018 1:00 PM
Steven D. Grierson

CLERK OF THE COU
DAO &‘“‘A ﬁ““w

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

RIVER GLIDER AVENUE TRUST,

Plaintiff,

v Case No. A-13-680532-C

CITIMORTGAGE, INC.; CAL-WESTERN RECONVEYANCE
CORPORATION; AND ERIK M. DUNCAN. Dept. No. VII

Defendants.

[ S S Y [
A~ W N B O

CITIMORTGAGE, INC.,
Counterclaimant,
Vs.

RIVER GLIDER AVENUE TRUST,

Cross/Counter-defendants.

[y
(o)}

N N = =
N N S & ® {Q

AN79 201

i
i

N NN
N G A

N
~

LINDA MARIE BELL

DISTRICT JUDGE
DEPARTMENT VII

N
oo

DECISION AND ORDER

This case involves a dispute concerning title priority to the real property located at 336 River
Glider Ave., North Las Vegas, NV 89084, under a non-judicial homeowners association foreclosure.
Plaintiff River Glider Avenue Trust filed a complaint asserting quiet title and declaratory relief
claims against Defendants Citimortgage, Inc., Cal-Western Reconveyance Corporation, and Erik M.
Duncan. Citimortgage brought counterclaims for quiet title, declatory relief, and unjust enrichment
against River Glider. This matter came before the Court for a bench trial on November 29, 2017.
The Court finds that CitiMortgage failed to tender the superpriority lien amount to The Parks
Homeowners Association to preserve Citimortgage’s interest in the property. Accordingly, the NRS
116 foreclosure sale extinguished Citimortgage’s interest in the property. The Court finds in favor of

Plaintiff River Glider Avenue Trust.

AA 2344

Case Number: A-13-680532-C
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I Findings of Fact

Erik Duncan is the former owner of 336 River Glider Avenue, North Las Vegas, NV 89084.
Mr. Duncan obtained a home loan refinance for $149,700.00 in January 2004. The refinance was
secured by a deed of trust recorded on January 22, 2004. The deed of trust stated that Mortgage
Electronic Registration System, Inc. (“MERS”) was the beneficiary and nominee for the lender,
Home Loan Center, Inc. The trustee was listed as Nevada Title Company.

Mr. Duncan failed to pay the homeowners’ association monthly assessments. On April 25,
2011, Fuller Jenkins, as an agent for the HOA, recorded a lien notice against the property. Fuller
stated in the lien notice that the total amount due was $1,088.66, which included assessments, costs,
fees, expenses, and advances. The lien notice did not specify the superpriority amount. Fuller on
behalf of the HOA recorded a notice of default stating the amount due was $1,948.35, including
assessments, costs, fees, expenses, and advances. On November 1, 2011, Fuller recorded a notice of
sale stating that the amount due to the HOA was $3,573.09, including assessments, costs, fees,
expenses, and advances. Every notice included an amount equal to at least nine months of
homeowner monthly assessments without applicable additional amounts. The notice of sale stated
that the HOA foreclosure sale was set for November 28, 2011. Fuller stated in the foreclosure deed
that the November 28, 2011 sales price to River Glider was $3,574.00.

The buyer at the sale was River Glider Avenue Trust. River Glider represented that it had no
knowledge of the property prior to the sale other than what was recorded. Citimortgage received the
notice of default and notice of sale prior to the sale. Citimortgage did not contact the HOA or Fuller
to determine the superpriority lie amount and that it did not attend the sale. The foreclosure deed
was recorded on January 4, 2012. This current action results from Citimortgage recording a notice
of default and election to sell in contradiction to River Glider’s position that Citimortgage’s deed of
trust was extinguished in the HOA foreclosure sale.

II. Conclusions of Law

River Glider brought claims for quiet title and declatory relief. Citimortgage brought

counterclaims for quiet title, declatory relief, and unjust enrichment against River Glider. Each

party’s claims primarily center on the Court’s determination of whether the HOA’s foreclosure sale

AA_2345
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was validly conducted and whether the deed of trust survived the foreclosure sale. Each party’s
claims are dispositive on whether Fannie Mae had a valid interest in the property and if so if the
federal foreclosure bar preserves the deed of trust.

The deed of trust did not survive foreclosure sale. Citimortgage failed to protect its interest in
the property by failing to tender the superpriority lien amount on the property to the HOA.
Moreover, the HOA lawfully exercised its right to foreclose on the property under NRS 116 and
properly conducted the sale to extinguish the Citimortgage’s interest in the property. There is no
evidence demonstrative that River Glider was not a bona fide purchaser. River Glider lawfully
purchased the property at the foreclosure sale subject to no prior interest. Further, Citimortgage did
not establish that Frannie Mae had a valid cognizable property interest in the Property.
Consequently, there is no application of the federal foreclosure bar that would preserve the deed of

trust. This Court quiets title in River Glider’s favor.

A. The Sale Complied with NRS Chapter 116

Nevada Revised Statute 116.31162 provides the procedural requirements regarding
notices for HOAs seeking to secure a lien for unpaid assessments and fees. These requirements
include who must receive notice, method of notice, timing and recording requirements that put the
owner and any subsequent parties on notice that the property is subject to a homeowner association
lien. The HOA properly recorded a lien notice against the property; a notice of default; a notice of
sale; and a foreclosure deed. The HOA timely mailed, posted the required notices on the property
and in public places, and published in the Nevada Legal News. Every notice included an amount
equal to at least nine months of homeowner monthly assessments without applicable additional
amounts.

i The Default and Sale was Noticed Properly Pursuant to NRS Chapter
116

Citimortgage admits that it received the notice of default and sale. The Clark

County Recorder records also show that all required recording requirements were met. Testimony by

AA_2346
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Fuller Jenkins’s sales trustee, Adam Clarkson, evidenced that the notices were mailed to the owner
and other statutorily prescribed parties, including MERS, the beneficiary under the deed of trust.
Citimortgage did not present any evidence contrary to River Glider’s assertion that the notice

provisions under NRS Chapter 116 were met.

ii. A Superpriority Lien Amount is Not Required to Be Specified in the
Default and Sale Notices

The Nevada Supreme Court found that when an HOA sends notices regarding
its lien to the homeowner and junior lienholds, it is “appropriate to state the total amount of the

lien.” SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 418 (2014), reh'g denied (Oct. 16, 2014).

There is no requirement that homeowners association itemize the superpriority amount. Chapter 116
provides that provisions may be varied by agreement and, but that rights provided by Chapter 116
cannot be waived. The Nevada Supreme Court specifically rejected that the CC&R’s can vary a
statutory scheme. SFR at 419. These findings are especially true in cases where “nothing appears to
have stopped [the holder of a deed of trust] from determining the precise superpriority amount in
advance of the sale.” SFR at 418.

Here, the HOA’s notices state the total amount of the total lien without a breakdown of the
superpriority lien. This is appropriate under Nevada law. The Court finds that Citimortgage’s
argument that the superpriority portion must be listed specifically is incorrect. The notices put
Citimortgage on notice that Citimortgage’s interest could be extinguished and is makes
Citmortgatge’s lack of attempt to contact the HOA or tender the superpriority amount more
indicative of a finding that Citimortgage’s interest was extinguished in the HOA foreclosure sale.

C. Citimortgage Did Not Make a Tender

Nevada Revised Statute Chapter 116 provides that a deed of trust can be extinguished
under an HOA foreclosure for superpriority lien amount consisting of the last nine months of unpaid

HOA dues and maintenance and nuisance-abatement charges, is ‘prior to’ a first deed of trust.” SFR

Investments Pool 1 v. U.S. Bank, 334 P.3d 408,411, 419 (Nev. 2014). Specifically, “[t]he sale of a

unit pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3); see also SFR v. U.S. Bank

AA_2347
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334 P.3d 408, 412 (Nev. 2014). The deed of trust can be preserved if an unconditional tender offer
for nine months of homeowner monthly assessments is made, even if unjustly rejected by the
homeowners association.

A junior lienholder can pay off a homeowner association’s lien to avoid the loss of its
security. Id. at 414. Tender is “an offer of payment that is coupled either with no conditions or only

with conditions upon which the tendering party has a right to insist.” Fresk v. Kraemer, 99 P.3d 282,

286-7 (Or. 2004). Tender is satisfied where there is “an offer to perform a condition or obligation,
coupled with the present ability of immediate performance, so that if it were not for the refusal of
cooperation by the party to whom tender is made, the condition or obligation would be immediately
satisfied.” 15 Williston, A Treatise on the Law of Contracts, § 1808 (3d. ed. 1972). Tender
extinguishes a superpriority lien, even if the tender is unjustifiably rejected. After tender of the
superpriority amount, sale of the property is subject to any prior-recorded deed of trust. Stone

Hollow Avenue Trust v. Bank of America Nat’l Ass’n, 382 P.3d 911 (Nev. 2016).

Citimortgage received notice that failing to satisfy the superpriority lien could result in a
foreclosure sale that would extinguish the deed of trust. Citimortgage never contacted Fuller or the
HOA to inquire about satisfaction and failed to tender the superpriority portion of the lien amount to
the HOA. Without a valid offer to tender, the deed of trust was consequently extinguished upon the
HOA'’s foreclosure sale.

D. Citimortgage Failed to Exhaust Legal Remedies

Although Citimortgage was on notice that it could have its deed of trust extinguished,
nothing further was done to prevent that result. The Nevada Supreme Court has held that a bank
must suffer having its interest extinguished when a bank failed to avail itself of its legal remedies
prior to a homeowner association’s sale. SFR at 414. The Nevada Supreme Court has also held that
there are remedies that are available to a bank during and up to the conclusion of the sale, including

attending the sale, requesting arbitration, and seeking to enjoin the sale. Shadow Wood HOA v. N.Y.

Cmty. Bancorp., 366 P.3d 1105, 1114 (Nev. 2016). Citimortgage did not attend the sale, request

arbitration, or otherwise do anything to avail itself to legal remedies available to it.
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E. River Glider is a Bona Fide Purchaser
Citimortgage argues that River Glider is not a bona fide purchaser. A bona fide
purchaser is a subsequent purchaser “for a valuable consideration and without notice of the prior
equity, and without notice of facts which upon diligent inquiry would be indicated and from which

notice would be imputed to him, if he failed to make such inquiry.” Shadow Wood at 1115.

Citimortgage only disputes River Glider’s bona fide purchaser status in regards to notice because
River Glider paid $3,574.00 as valuable consideration.
Even finding of bona fide purchaser status, the Court must balance competing equities. Id. at
1114, 1116. The Court considers the actions and inactions of the parties when considering the
potential harm an order will cause to bona fide purchasers. Id. A party can “demonstrate that the
equities swayed so far in its favor as to support setting aside [the HOA] foreclosure sale,” even if it
will negatively impact a bona fide purchaser. Id. at 1116.
i. A Homeowners’ Association’s CC&Rs Cannot Vary a State Statute
Citimortgage argues that River Glider is not a bona fide purchaser because the
CC&Rs placed River Glider on notice. The CC&Rs stated that a foreclosure sale would not
extinguish a first deed of trust. A homeowners’ association’s CC&Rs cannot waive NRS Chapter
116’s statutory rights. SFR at 419.
ii. River Glider was Only On Notice of Citimortgage’s Interest
A first deed of trust is extinguished in a homeowner association foreclosure
sale unless the deed holder tenders the superpriority lien. The superpriority lien was not tendered
and consequently Citimortgage’s interest was extinguished. It is the bank’s burden to show that a
purchaser was on notice that there was a possible dispute regarding the deed of trust. Shadow Wood

HOA v.N.Y. Cmty. Bancorp., 366 P.3d 1105, 1112 (Nev. 2016). The deed of trust being recorded

does not put River Glider on notice that a dispute has arisen regarding Citimortgage and the HOA

because Citimortgage did not avail itself of any legal remedies prior to the sale. Further,
Citimortgage did not establish that River Glider’s bankruptcy proceedings evidenced that it was on

notice that it would not take the property free and clear.
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iii. River Glider’s Bankruptcy Proceedings Does Not Preclude River Glider
from Exercising Its Rights Under NRS Chapter 116

Citmortgage asserts that River Glider is precluded from its rights as a bona
fide purchaser under NRS Chapter 116 because of River Glider’s bankruptcy proceedings.
Citimortage asserts that River Glider admits that it was not a bona fide purchaser because it listed
the property as an asset that may have another claimant. Citmortgage also argues that the
bankrupotcy dismissal results in the instant matter triggering judicial estoppel.

a. River Glider’s Listing of a Potential Claim in Bankruptcy is not
an Admission

To receive the protections of bankruptcy, a debtor must list any and all
potential claims to the assets of the bankruptcy estate in its schedules. A debtor is required to do so
to put any potential claimants on notice that their interests may be extinguished in a bankruptcy
proceeding and gives opportunity for a claimant to raise an adversary complaint. Here, River Glider
listed Citimortgage as a potential claimant because they had been on the deed of trust. Listing a
claimant is not an admission, but merely a mechanism to put potential parties on notice.

b. Judicial Estoppel is Not Applicable

Citmortgage further argues that the Court is precluded from
adjudicating the property under judicial estoppel but the factors for judicial estoppel are not
established. Judicial estoppel requires: 1) the same parties taking two positions; 2) the positions
taken in judicial or quasi-judicial administrative proceedings; 3) the party successful in asserting the
first position; 4) the positions are inconsistent; and 5) the first position was not taken as a result of

ignorance, fraud, or mistake. Marcuse v. Del Webb Communities, Inc, 163 P. 3d at 468-469 (Nev.

2007). Here, judicial estoppel does not apply because River Glider was under an obligation to list
any potential claim on its bankruptcy schedules. The bankruptcy court did not make a finding as to
the property as River Glider’s bankruptcy was dismissed, not discharged. Consequently, River
Glider nor Citimortgage was successful in asserting their position and the issue is ripe for this Court
to adjudicate under NRS Chapter 116.

/11
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F. Commercial Unreasonableness in Not a Reason for Inquiry

Foreclosure sales conducted pursuant to NRS Chapter 116 have a rebuttable
presumption of validity. For a sale to be set aside, Nevada requires a showing of fraud, oppression,

or unfairness to set aside a sale. Golden v. Tomiyasu, 387 P.2d 989, 995 (Nev. 1963).

i Citimortgage Does Not Establish the Sale as Invalid Because there is No
Evidence of Fraud, Oppression, or Unfairness

Citimortgage argues that the foreclosure sale for the property was
commercially unreasonable because the property was only sold for $3,574.00 when Citimortgage
presented expert testimony that the fair market value at the time of the foreclosure was $72,500.00.
The Nevada Supreme Court has held that commercial unreasonableness is not an inquiry because
HOA real property foreclosure sales are not evaluated under Article 9’s standard. Nationstar

Mortgage, LLC. v. Saticoy Bay LLC Series 2227 Shadow Canyon, 405 P.3d 641, 646 (Nev. 2017).

Rather, Nevada requires evidence of fraud, oppression, or unfairness to set aside a sale. Golden

995. The Nevada Supreme Court has additionally clarified that a low sales price alone is not
evidence of fraud, oppression, or unfairness. Shadow Wood at 1112 (Nev. 2016). It appears that the
HOA sale was a customary sale in accordance with the statute. As Citimortgage did not otherwise
present any evident supporting allegations of fraud, oppression or unfairness it is concluded that the
sale conducted fairly and properly. Consequently, the foreclosure sale extinguished Citimortgages’s

interest in the property was validly conducted.

G. The Federal Foreclosure Bar Cannot Be Invoked to Protect an Unknown
Interest

Citmortgage alleges that the federal foreclosure bar prevents the extinguishment of
the deed of trust because of preemption. The federal foreclosure bar under 12 U.S.C. Sec.
4617(b)(2) acts to bar any nonconsensual limitation or extinguishment through foreclosure of any
interest in property held by Fannie Mae while in conservatorship. The federal foreclosure bar
preempts the state foreclosure statute that would otherwise permit the HOA’s foreclosure of its

superpriority lien to extinguish the Enterprises’ interest in property while the Enterprises are under
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FHFA’s conservatorship. Berezovsky v. Moniz, 869 F.3d 923, 930-31 (9th Cir. 2017).

Citimortgage’s arguments fail primarily because it is not able to demonstrate that Fannie Mae owned
the property at the time of the sale.

i A Transfer of Property Ownership Must Satisfy the Statute of
Frauds

Citimortgage alleges Fannie Mae’s ownership prevents extinguishment of
Citimortgage’s interest. The federal foreclosure bar operates when a federal interest is established.
12 U.S.C. Sec. 4617(j)(3). Under the federal foreclosure bar, “No property of the agency shall be
subject shall be subject to levy, attachment, garnishment, foreclosure, or sale without the consent of
the Agency, nor shall any involuntary lien attach to the property of the Agency.” 12 U.S.C. Sec.
4617()(3). Without evidence sufficient to support a finding of Fannie Mae’s property interest, state
law is used to establish property interests. “The existence of property rights is an issue controlled by

state law.” Peoples National Bank of Washington v. Unites States, 777 F.2d 459, 461 (9" Cir.

1985). Here, no evidence exists to support a finding that Fannie Mae had an established interest.
Fannie Mae’s expert, Graham Babbin testified Fannie Mae’s ownership proof resides in a computer
database maintained solely by Fannie Mae. Mr. Babbin explained that Fannie Mae’s interest data is
not entered by Fannie Mae employees, but that this data is entered by third-parties. There is no
writing signed by Fannie Mae evidencing Fannie Mae’s ownership. Nevada law requires that
property interest be recorded. NRS 111.315. Pursuant to Nevada law, unrecorded conveyances are
void against bona fide purchasers. NRS 111.315 and 111.325. Fannie Mae never recorded an
interest in this property. Additionally, at the time of trial Fannie Mae failed to provide sufficient
evidence to support a finding that Fannie Mae owned the property.
ii. Fannie Mae/FHFA Fail to Establish a Property Interest

Fannie Mae’s expert, Graham Babbin, testified that Fannie Mae purchases
hundreds of thousands of single family mortgages. Fannie Mae assists in stabilizing the housing
market by providing government back security to loans. Some of the loans are packaged and sold in
a pool to investors. The loan however is between the lending institution and borrower, with Fannie

Mae owning the note and the deed of trust. Citimortgage presented evidence consisting of a signed
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transfer to an unstated person/entity that was not signed by Fannie Mae. This blank endorsement
does not evidence Fannie Mae’s interest. Fannie Mae’s interest is not listed anywhere in a writing.
Any indication of Fannie Mae’s interest rests on third-party data entry entered by approved sellers
and resides in a computer application. The accuracy of the data on this computer application rests
solely with the entry of an approved seller who does not work within Fannie Mae. This data is not
accessible or searchable to any potential buyers that would put third-parties on notice, such as River
Glider. Pursuant to Fannie Mae/FHFA’s servicing guideline in the year the sale occurred, the
remedy available to Fannie Mae/FHFA is against Citimortgage as the loan servicer for failing to act
to protect Fannie Mae/FHFA’s interest. Consequently, when a bona fide purchaser buys a property
where Fannie Mae/FHFA’s interest is not recorded and the sale complies with NRS Chapter 116, it

leaves Fannie Mae/FHF A with a remedy against Citimortgage, not the bona fide purchaser.

H. Federal Foreclosure Bar Claims Raised by Citimortgage are Barred by the
Statute of Limitations

River Glider contends any claim arising from the federal foreclosure bar is time
barred. Federal foreclosure bar claims have an applicable statute of limitations of either six years or
three years, depending on how the claim originates. 12 U.S.C. Sec. 4617(b)(12). A six year statute
of limitations applies to action arising from a contract claim and a three year statute of limitations
for actions arising from a tort claim. As there is no contract between HERA, Fannie Mae, or
Citimortgage and River Glider, the three year statute of limitation applies. Here, the sale date was
November 11, 2011. No assertion of a federal foreclosure bar was raised until May 15, 2015.
Consequently, the allegation of a federal foreclosure bar action under 12 U.S.C. Sec. 4617(;)(3) is
time barred.

1117
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III.  Conclusion

The Court finds that Citimortgage failed to tender the superpriority lien amount to The Parks
Homeowner Association to preserve Citimortgage’s interest in the property. Accordingly, the NRS
116 foreclosure sale extinguished Citimortgage’s interest in the property. River Glider lawfully
purchased the property at the foreclosure sale as a bona fide purchaser subject to no prior interest.
Citibank failed to establish that Fannie Mae had a valid and cognizable interest in the subject
property that would validate an application of the federal foreclosure bar. Additionally, any federal
foreclosure bar claim is time barred. Thus, the Court finds in favor of River Glider Avenue Trust.
Title of the property in question is quieted in favor of River Glider.

rﬂ
DATED thiscX{ day of January 2018.

Lp#SA MARIEBELL
DiISTRICT COURT JUDGE

11
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFP system or, if no e-mail was

provided, by facsimile, U.S. Mail and/or placed in the Clerk’s Office attorney folder(s) for:

Party

Richard J. Vilkin, Esq.
Geisendorf & Vilkin, PLLC

Counsel for
Plaintiff/Counterdefendant
River Glider Avenue Trust

Ariel E. Stern, Esq.
Natalie Winslow, Esq.
Akerman LLP

Counsel for Defendants
CitiMortgage, Inc., Cal-Western
Reconveyance Corporation

/V""’L
TINA HURD N4
JUDICIAL EXECUTIVE ASSISTANT, DEPARTMENT VII

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding Decision and Order filed
in District Court case number A680532 DOES NOT contain the social security
number of any person.

34
/s/ Linda Marie Bell Date 1902018
District Court Judge
12
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IN THE SUPREME COURT OF NEVADA

JPMORGAN CHASE BANK, Supreme Court No. 71337
NATIONAL ASSOCIATION, a

national association, Electronically Filed

Sep 192017 11:10 a.m.
Elizabeth A. Brown
Appellant, Clerk of Supreme Court

V.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Respondent.

STIPULATION TO REMAND

Appellant JPMorgan Chase Bank, National Association (“Chase”) and
respondent SFR Investments Pool 1, LLC (“SFR” and together with Chase, the
“Parties”) stipulate as follows:

1. This appeal arises from a quiet title action involving property at 3263
Morning Springs Drive, Henderson, Nevada 89074 (the “Property”).

2. The Pebble Canyon Homeowners Association purportedly foreclosed
against the Property on March 1, 2013 pursuant to a lien for delinquent
assessments.

3. Chase seeks a declaration that a Deed of Trust recorded against the
Property survived the foreclosure sale. SFR seeks a declaration that the Deed of

Trust was extinguished.

Docket 71337 Document 28&&_3&%1\%7



4. Before the district court, Chase argued (among other things) that it
was servicing the loan secured by the Deed of Trust on behalf of the Federal Home
Loan Mortgage Corporation (“Freddie Mac”), which owned the loan. Chase
further argued that 12 U.S.C. § 4617(j)(3) preempted Nevada law to the extent that
Nevada law would allow an HOA foreclosure sale to extinguish a Deed of Trust
securing a loan owned by Freddie Mac.

5. SFR argued (among other things) that Chase lacked standing to assert
that § 4617(j)(3) preempted Nevada law. The district court entered summary
judgment for SFR, and Chase appealed to this Court.

6. The district did not consider whether 12 U.S.C. § 4617(j)(3) preempts
Nevada law, whether Freddie Mac owned the loan at the time of the sale, or
whether Chase was servicing the loan at the time of the sale.

7. On June 22, 2017, this Court issued its opinion in Nationstar Mortg.,

LLC v. SFR Invs. Pool 1, LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754 (2017),

holding that a loan servicer has standing to argue that 12 U.S.C. § 4617(j)(3)
preempts Nevada law.

8. Although Chase’s appeal divested the district court of jurisdiction
over the summary judgment order, the district court may certify its intent to vacate

the order. Thereafter, this Court may remand the case to allow the district court to
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vacate the order. See Foster v. Dingwall, 126 Nev. 56, 228 P.3d 453 (2010);

Huneycutt v. Huneycutt, 94 Nev. 79, 575 P.2d 585 (1978).

0. Attached hereto as Exhibit A is a Stipulation Requesting
Reconsideration and Certification that the Parties filed with the district court,
together with the district court’s Certification of Intent to Vacate Order Granting
SFR Investments Pool I, LLC’s Motion for Summary Judgment.

10. The Parties agree that this appeal should be dismissed without
prejudice and that the case should be remanded for proceedings consistent with the
district court’s certification.

11. The Parties further agree that Chase may reinstate this appeal if the
district court fails to vacate the summary judgment order.

12.  The Parties further agree they will each bear their own fees and costs

for this appeal.
Dated: September 19, 2017. Dated: September 19, 2017.
BALLARD SPAHR LLP KIM GILBERT EBRON
By: /s/ Matthew D. Lamb By: /s/ Jacqueline A. Gilbert
Abran E. Vigil Jacqueline A. Gilbert
Nevada Bar No. 7548 Nevada Bar No. 10593
Matthew D. Lamb 7625 Dean Martin Drive, Ste. 110
Nevada Bar No. 12991 Las Vegas, Nevada 89139
100 N. City Pkwy., Ste. 1750
Las Vegas, Nevada 89106 Attorneys for Respondent

Attorneys for Appellant
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CERTIFICATE OF SERVICE

I certify that on September 19, 2017, I filed the foregoing Stipulation to
Remand. The following participants will be served electronically:

Jacqueline A. Gilbert

KiM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, NV 89139

Counsel for Respondent

/s/ Sarah Walton
An employee of Ballard Spahr LLP
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Abran E. Vigil

Nevada Bar No. 7548
Matthew D. Lamb
Nevada Bar No. 12991
Holly Ann Priest

Nevada Bar No. 13226
BALLARD SPAHR LLP

100 North City Parkway, Suite 1750
Lias Vegas, Nevada 89106
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
vigila@ballardspahr.com
lambm@ballardspahr.com
priesth@ballardspahr.com

Attorneys for Plaintift/Counter-
%ejen dant JPMorgan Chase Bank,

Electronically Filed
9/18/2017 10:16 AM
Steven D. Grierson

CLERE OF THE COUE ’:

DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association,

Plaintiff,
vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada Limited Liability company; DOES
1 through 10; and ROE BUSINESS
ENTITIES 1 through 10, inclusive;

Defendants.

SFR INVESTMENTS POOL 1, LL.C a
Nevada limited liability company,

Counter-Claimant,
Vs.

JPMORGAN CHASE BANK N.A,,
NATIONAL ASSOCIATION, a national
association; ROBERT M. HAWKINS, an
individual; CHRISTINE V. HAWKINS, an
individual; DOES 1 10; and ROE
BUSINESS ENTITIES 1 through 10,

inclusive;

Counter-Defendants.

DMWEST #16860458 v1

Case Number: A-13-692304-C _

CASE NO. A-13-692304-C
DEPT. NO. XXIV
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STIPULATION REQUESTING RECONSIDERATION AND CERTIFICATION
Plaintiff/Counter-Defendant JPMorgaﬁ Chase Bank, National Association

(“Chase”) and Defendant/Counter-Claimant SFR Investments Pool 1, LLC (“SFR” and
together with Chase, the “Parties”) stipulate as follows:

1. This is a quiet title action arising from a foreclosure sale of a residential
property at 3263 Morning Springs Drive, Henderson, Nevada 89074 (the “Property”).

2. Chase seeks a declaration that a Deed of Trust recorded against the
Property as Instrument 20060612-0003526 survived an HOA foreclosure sale of the
Property held on March 1, 2013. SFR seeks a declaration that the Deed of Trust was
extinguished.

3. SFR filed a Motion for Summary Judgment on July 7, 2016. Chase filed
an opposition on July 26, 2016 and SFR filed a reply on August 1, 2016.

4. Chase argued that, at the time of the foreclosure sale, it was servicing
the loan secured by the Deed of Trust on behalf of the Federal Home Loan Mortgage
Corporation (“Freddie Mac”), which owned the loan. Chase further argued that 12
U.S.C. § 4617G)(3) preempted Nevada law to the extent that Nevada law would allow
an HOA foreclosure sale to extinguish a Deed of Trust securing a loan owned by
Freddie Mac or the Federal National Mortgage Association (“Fannie Mae”).

5. SFR argued, among other things, that Chase lacked standing to assert
that 12 U.S.C. § 4617()(3) preempted Nevada law.

6. The Court granted SFR’s Motion for Summary Judgment in an order
filed August 23, 2016.

7. Chase filed a notice of appeal on September 16, 2016. The appeal
remains pending before the Nevada Supreme Court.

8. On June 22, 2017, the Nevada Supreme Court issued its opinion in
Nationstar Mortg., LLC v. SFR Invs. Pool 1. LLC, 133 Nev. Adv. Op. 34, 396 P.3d 754
(2017), holding that a loan servicer has standing to argue that 12 U.S.C. § 4617(G)(3)

preempts Nevada law. The Supreme Court remanded the matter without addressing

2
DMWEST #16860458 v1

AA 2363




BALLARD SPAHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

LAS VEGAS, NEVADA 89106

O o0 N v W NN

(702) 471-7000 FAX (702) 471-7070
b o b bo b bo b bo — — i — p— et —t = = =
-1 & Ot R w bo - O W L = O Ot w o = O

bo
(w2}

whether 12 U.S.C. § 4617(G)(3) preempts Nevada law, as the district court in
Nationstar had not considered the issue.

9. The Supreme Court remanded the Nationstar case to allow the district
court to consider whether 12 U.S.C. § 4617(3G)(3) preempts Nevada law, whether
Freddie Mac owned the loan in question, and whether the servicer in Nationstar was
servicing the loan at the time of the sale.

10. The Parties agree that the summary judgment in this case should also
be vacated so the Court may determine (1) whether 12 U.S.C. § 4617()(3) preempts
Nevada law when the Federal Housing Finance Administration (‘FHFA”) is acting as
conservator over Freddie Mac, (2) whether, at the time of the HOA foreclosure sale,
Freddie Mac had a valid and enforceable property interest; and (3) whether Chase
had a servicing agreement with Freddie Mac or FHFA with regard to the subject loan
at the time of the sale.

11. The Parties agree that the other aspects of the Court’s summary
judgment will remain in place, provided that the Parties will retain the right to
challenge all aspects of the summary judgment in any future appeal.

12.  The Parties agree that, if the Nevada Supreme Court remands the case,
the Parties will submit a stipulation to this Court within 7 days of the Nevada
Supreme Court’s remand order with proposed deadlines for dispositive motions
addressing the issues listed in Paragraph 10.

13.  Although Chase’s appeal divested the Court of jurisdiction over the
summary judgment, the Court may certify its intent to vacate the summary judgment
to the Nevada Supreme Court. Thereafter, the Supreme Court may remand the case
to allow this Court to vacate the summary judgment. See Foster v. Dingwall, 126
Nev. Adv. Op. 5, 228 P.3d 453, 454-55 (2010); Huneycutt v. Huneyecutt, 94 Nev. 79,
575 P.2d 585 (1978).

i
i
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14.  Accordingly, the Parties ask the Court to certify its intent to vacate the
August 23, 2016 summary judgment for the purpose of deciding the issues listed in
Paragraph 10.

Dated: September _ 0 , 2017 Dated: September é , 2017
BALLARD SPAHR LLP KM GILBERT EBRON
By /‘(( ﬁbt{r"ﬂg'“{ By: / W
ran E. Vigil e Ebron
evada Bar No. 7548 a Bar No. 10580

Matthew D. Lamb J acqueline A. Gilbert

Nevada Bar No. 12991 Nevada Bar No. 10593

Holly Ann Priest Karen L. Hanks

Nevada Bar No. 13226
100 N. City Parkway, Suite 1750
Las Vegas, Nevada 89106

Nevada Bar No. 9578
7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Attorneys for Plaintift/Counter- Attorneys for Defendant/Counter-

Defendant JPMorgan Chase Bank, Claimant SFR Investments Pool 1,
National Association LLC

[Remainder of page intentionally left blankl
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CERTIFICATION OF INTENT TO VACATE ORDER GRANTING SFR
INVESTMENTS POOL 1, LI.C'S MOTION FOR SUMMARY JUDGMENT

Based on the foregoing stipulation between plaintifffcounter-defendant
JPMorgan Chase Bank, National Association (“Chase”) and defendant/counter-
claimant SFR Investments Pool 1, LLC (“SFR”), and good cause appearing,

THE COURT CERTIFIES that if the case on appeal is remanded, it will vacate
the August 23, 2016 Order Granting SFR Investments Pool 1, LLC’s Motion for
Summary Judgment for the purpose of deciding the following issues:

1) Whether 12 U.S.C. § 4617(G)(3) preempts Nevada law to the extent that
Nevada law would permit an HOA foreclosure sale to extinguish a deed
of trust securing a loan owned by the Federal Home Loan Mortgage
Corporation (“Freddie Mac”) while the Federal Housing Finance
Administration (‘FHFA”) is acting as conservator of Freddie Mac;

2) Whether, at the time of the HOA foreclosure sale, Freddie Mac had a
valid and enforceable property interest; and

3) Whether Chase had a servicing agreement with Freddie Mac or FHFA

with respect to tl}e subject loan at the time of the sale.

Dated September 2017.

DISTRICT LOURT JUDGE
Submitted by:

BALLARD SPAHR LLP

M/Wﬂ/\ bor 1HiIgYy

thewD. Lamb '
vada Bar No. 12991
100 N. City Parkway, Suite 1750
Las Vegas, Nevada 89106

Attorneys for Plaintift/Counter-

Defendant JPMorgan Chase Bank
National Association
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Abran E. Vigil

Nevada Bar No. 7548
Matthew D. Lamb
Nevada Bar No. 12991
Holly Ann Priest

Nevada Bar No. 13226
BALLARD SPAHR LLP

100 North City Parkway, Suite 1750
Lias Vegas, Nevada 89106
Telephone: (702) 471-7000
Facsimile: (702) 471-7070
vigila@ballardspahr.com
lambm@ballardspahr.com
priesth@ballardspahr.com

Attorneys for Plaintift/Counter-
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STIPULATION REQUESTING RECONSIDERATION AND CERTIFICATION
Plaintiff/Counter-Defendant JPMorgan Chase Bank, National Association
(“Chase”) and Defendant/Counter-Claimant SFR Investments Pool 1, LLC (“SFR” and

together with Chase, the “Parties”) stipulate as follows:

1. This is a quiet title action arising from a foreclosure sale of a residential
property at 3263 Morning Springs Drive, Henderson, Nevada 89074 (the “Property”).

B Chase seeks a declaration that a Deed of Trust recorded against the
Property as Instrument 20060612-0003526 survived an HOA foreclosure sale of the
Property held on March 1, 2013. SFR seeks a declaration that the Deed of Trust was
extinguished.

3. SFR filed a Motion for Summary Judgment on July 7, 2016. Chase filed
an opposition on July 26, 2016 and SFR filed a reply on August 1, 2016.

4. Chase argued that, at the time of the foreclosure sale, it was servicing
the loan secured by the Deed of Trust on behalf of the Federal Home Loan Mortgage
Corporation (“Freddie Mac”), which owned the loan. Chase further argued that 12
U.S.C. § 4617G)(3) preempted Nevada law to the extent that Nevada law would allow
an HOA foreclosure sale to extinguish a Deed of Trust securing a loan owned by
Freddie Mac or the Federal National Mortgage Association (“Fannie Mae”).

5. SFR argued, among other things, that Chase lacked standing to assert
that 12 U.S.C. § 4617(j)(3) preempted Nevada law.

6. The Court granted SFR’s Motion for Summary Judgment in an order
filed August 23, 2016.

i 4 Chase filed a notice of appeal on September 16, 2016. The appeal
remains pending before the Nevada Supreme Court.

8. On dune 22, 2017, the Nevada Supreme Court issued its opinion in
Nationstar Mortg., LL.C v. SFR Invs. Pool 1. LL.C, 133 Nev. Adv. Op. 34, 396 P.3d 754
(2017), holding that a loan servicer has standing to argue that 12 U.S.C. § 4617G)(3)

preempts Nevada law. The Supreme Court remanded the matter without addressing

2
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whether 12 U.S.C. § 4617(G)(3) preempts Nevada law, as the district court in
Nationstar had not considered the issue.

9. The Supreme Court remanded the Nationstar case to allow the district
court to consider whether 12 U.S.C. § 4617()(3) preempts Nevada law, whether
Freddie Mac owned the loan in question, and whether the servicer in Nationstar was
servicing the loan at the time of the sale.

10. The Parties agree that the summary judgment in this case should also
be vacated so the Court may determine (1) whether 12 U.S.C. § 4617()(3) preempts
Nevada law when the Federal Housing Finance Administration (“FHFA”) is acting as
conservator over Freddie Mac, (2) whether, at the time of the HOA foreclosure sale,
Freddie Mac had a valid and enforceable property interest: and (3) whether Chase
had a servicing agreement with Freddie Mac or FHFA with regard to the subject loan
at the fime of the sale.

11. The Parties agree that the other aspects of the Court’s summary
judgment will remain in place, provided that the Parties will retain the right to
challenge all aspects of the summary judgment in any future appeal.

12.  The Parties agree that, if the Nevada Supreme Court remands the case,
the Parties will submit a stipulation to this Court within 7 days of the Nevada
Supreme Court’s remand order with proposed deadlines for dispositive motions
addressing the issues listed in Paragraph 10.

13. Although Chase's appeal divested the Court of jurisdiction over the
summary judgment, the Court may certify its intent to vacate the summary judgment
to the Nevada Supreme Court. Thereafter, the Supreme Court may remand the case

to allow this Court to vacate the summary judgment. See Foster v. Dingwall, 126

Nev. Adv. Op. 5, 228 P.3d 453, 454-55 (2010); Hunevcutt v. Huneveutt, 94 Nev. 79,
575 P.2d 585 (1978).

i

i

DMWEST #168680458 v1

AA 2370




BALLARD SpAHR LLP
100 NORTH CITY PARKWAY, SUITE 1750

LAS VEGAS, NEVADA 89106

@w 0 =1 & T Rk W N e

(702) 471-7000 FAX (702) 471-7070
bo [\] [ n] bo bo ) N bo b [ — [ ot et et ] [ = i
Qo ~J o)) o W W Do - o o] o =] o ] > o bo = o

14.  Accordingly, the Parties ask the Court to certify its intent to vacate the
August 23, 2016 summary judgment for the purpose of deciding the issues listed in
Paragraph 10.

Dated: September % , 2017 Dated: September é , 2017

BALLARD SPAHR LLP KiM GILBERT EBRON
By: l% ‘F’rl “ia4 By WW
ran E. Vigil ine Ebron
evada Bar No. 7548 vada Bar No. 10580
Matthew D. Lamb acquehne A. Gilbert
Nevada Bar No. 12991 Nevada Bar No. 10593

Holly Ann Priest Karen L. Hanks

Nevada Bar No. 13226 Nevada Bar No. 9578

100 N. City Parkway, Suite 1750 7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89106 Las Vegas, Nevada 89139

Attorneys for Plaintift/Counter- Attorneys for Defendant/Counter-
Defendant JPMorgan Chase Bank, Claimant SFR Investments Pool 1,
National Association LLC

[Remainder of page intentionally left blank]
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CERTIFICATION OF INTENT TO VACATE ORDER GRANTING SFR
INVESTMENTS POOL 1, LLC'S MOTION FOR SUMMARY JUDGMENT

Based on the foregoing stipulation between plaintiff/counter-defendant
JPMorgan Chase Bank, National Association (“Chase”) and defendant/counter-
claimant SFR Investments Pool 1, LLC (“SFR”), and good cause appearing,

THE COURT CERTIFIE.S that if the case on appeal is remanded, it will vacate
the August 23, 2016 Order Granting SFR Investments Pool 1, LLC’s Motion for
Summary Judgment for the purpose of deciding the following issues:

1) Whether 12 U.S.C. § 4617(G)(3) preempts Nevada law to the extent that
Nevada law would permit an HOA foreclosure sale to extinguish a deed
of trust securing a loan owned by the Federal Home Loan Mortgage
Corporation (“Freddie Mac”) while the Federal Housing Finance
Administration (“FHFA”) is acting as conservator of Freddie Mac;

2) Whether, at the time of the HOA foreclosure sale, Freddie Mac had a
valid and enforceable property interest; and

3) Whether Chase had a servicing agreement with Freddie Mac or FHFA

with respect to tbe subject loan at the time of the sale.
2

Dated September 017.

DI 1CT LOURT JUDGE
Submitted by:

BALLARD SPAHR LLP

zﬂ/ﬁ/\ for 14y

thewD. Lamb '
vada Bar No. 12991
100 N. City Parkway, Suite 1750
Las Vegas, Nevada 89106

Attorneys for Plaintift/Counter-
Defendant JPMorgan Chase Bank

National Association
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NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons and
entities as described in NRAP 26.1 (a) and must be disclosed. These representations
are made so the judges of this Court may evaluate possible disqualification or
recusal.

Respondent, SFR Investments Pool 1, LLC, is a privately held limited
liability company and there is no publicly held company that owns 10% or more of
SFR Investments Pool 1, LLC’s stock.

In District Court, SFR Investments Pool 1, LLC was represented by Howard
C. Kim, Esq., Jacqueline A. Gilbert, Esq., Diana S. Ebron, Esq., Karen L. Hanks,
Esq. and Caryn R. Schiffman, Esq. of Kim Gilbert Ebron fka Howard Kim &
Associates. The same attorneys represent Respondent on appeal.

DATED this 12th day of July, 2019.

KIM GILBERT EBRON

/s/ Jacqueline A. Gilbert
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Attorneys for Respondent,

SFR Investments Pool 1, LLC
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INTRODUCTION

This case presents one issue for this Court: whether HERA’s! three-year
statute of limitations barred Chase’s claim(s) based on 12 U.S.C. § 4617()(3).
Because Chase’s claims are time-barred, this case is not about whether federal law
preempts state law. This Court should affirm the District Court’s holding that the
three-year statute of limitations barred Chase’s claims. What is more, in the unlikely
event this Court disagrees with the District Court and finds Chase’s claim was
timely, this Court has alternative grounds to affirm the District Court’s order. Here,
because the District Court properly enforced the NRCP, and because Chase failed to
timely produce the evidence it argues it needed, Chase’s claims are unsupported to
establish its claim under HERA. Accordingly, the District Court properly granted
summary judgment in SFR’s favor. Of note, Chase raised a variety of arguments
that it never raised first at the District Court, in an attempt to circumvent proper
granting of judgment in SFR’s favor.

FACTUAL AND PROCEDURAL BACKGROUND

SFR purchased the subject Property as the highest bidder at the May 1, 2013

"In July 2008, Congress passed the Housing and Economic Recovery Act of 2008
(“HERA™), which established the Federal Housing Finance Agency (“FHFA” or
“Agency”) to regulate Federal Home Loan Mortgage Corporation (“Freddie”) and
Federal Housing Finance Agency (“Fannie Mae”). HERA contains the Federal
Foreclosure Bar, 12 U.S.C 4617 (j)(3) and the statute of limitations 12 U.S.C 4617

(b)(12).
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public foreclosure auction held on behalf of Pebble Canyon Homeowners
Association (the “Association”) pursuant to NRS 116.% At no time before the sale
was Freddie Mac named as a beneficiary on the subject Deed of Trust. SFR
purchased the Property, Freddie Mac was not the named beneficiary of the deed of
trust.’

I. CHASE’S INITIAL COMPLAINT IS SILENT AS TO 12 U.S.C § 4617 (3)(3).

The initial complaint filed on or about November 27, 2013,* is devoid of any
of the following allegations:

1) that the Federal Home Loan Mortgage Corporation (“Freddie”) owned the
note and deed of trust (“DOT”); or

2) that 12 U.S.C § 4617 (j)(3) preempted Nevada law to the extent that Nevada
law would allow an Association foreclosure sale to extinguish a deed of trust
securing a loan owned by Freddie.

Finally, after 833 days of litigation, for the first time in its amended complaint,
filed on or about March 9, 2016, Chase raised 12 U.S.C § 4617(j)(3), arguing that

the subject deed of trust was property of Freddie which later became the property of

23263 Morning Springs Drive, Henderson, NV 89074; Parcel No. 177-24-514-043.
1AA_002. The former homeowners were Robert M. Hawkins and Christine V.
Hawkins. 1AA_003. See 3AA 325-327.

33AA 333; SA_000033-35,
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FHFA?® when Freddie was placed in conservatorship; if true, Chase knew this at the
initiation of litigation.® Yet, after obtaining leave of the court specifically to add 12
U.S.C § 4617(j)(3), Chase did not disclose its evidence to support this claim;
evidence that should have been in its possession when it brought the motion to
amend and disclosed immediately thereafter, which necessitated in part, SFR’s
counter-motion to strike.” The same evidence that Chase claims the District Court’s
striking amounted to case-ending sanctions.

II. CHASE FAILED TO TIMELY DISCLOSE EXHIBITS AND WITNESS— DEAN
MEYER DURING DISCOVERY.

Chase failed to timely supplement its initial disclosures of documents and
witnesses. Discovery closed on May 2, 2016.% While parties have an obligation to
supplement, it is within the discovery period, and not anytime a party sees fit. All of
Chases supplemental disclosures were late—after discovery closed.” The first
supplemental disclosure was served on May 6, 2016, the second supplemental
disclosure was served on July 26, 2016, and then shockingly, 707 days after

discovery expired and the parties were back from remand, Chase serves SFR with

> Federal Housing Finance Agency.

6 1AA_071-080.

7 See SFR’s Counter-Motion to strike, 3AA_552-553; see also SFR’s Reply in
support, 4AA 595-599.

8 See Scheduling Order filed on June 29, 2015, 1AA_035-037.

? See SFR’s Reply in support of its Countermotion to Strike, 4AA_595-599.
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its third supplemental disclosure on April 13, 2018.!° Al these were each well past
the May 2, 2016 deadline, a deadline that was never extended. Chase chose not to
disclose during the discovery period. More telling, however, is that on January 23,
2018, Chase filed a motion to re-open discovery and then voluntarily withdrew after
SFR opposed,!! further evidencing Chase’s purposeful violation of the scheduling
order.

Chase and SFR filed competing motions for summary judgment in 2016
(collectively “First MSJs” individually, the “Bank’s first MSJ” and “SFR’s first
MSJ”).12 SFR did not need to contest whether the exhibits attached to Chase’s 2016
MSJ were properly before the District Court because SFR challenged Chase’s
standing to raise 12 U.S.C. § 4617 (j)(3) as defense or claim, which the District Court

agreed and entered judgment in in SFR’s favor.!

While Chase’s first appeal was
pending, this Court issued its decision in Nationstar.'* In light of this decision, the

parties stipulated to remand back to the District Court only to brief issues related to

12 U.S. C. § 4617(1)(3)."° SFR did not need to stipulate to remand, SFR only did so

1074,

11 See Chase’s Motion to Extend Discovery Deadlines at 2AA_268-274; see also
SFR’s Opposition, 2AA_275-286; see Chase’s withdrawal, 2AA 287-289.

12 Bank’s 2016 MSJ 1AA 157-190; see also, SFR’s 2016 MSJ 1AA 134-156.

13 See Findings of Fact Conclusion of law (“FFCL”), 2AA 258-267.

Y Nationstar Mortgage, LLC v. SFR Investments Pool I, LLC, 133 Nev. __, 396
P.3d 754 (2017).

15 See Stipulation and Order to Remand filed on September 208, 2017 SA_000054-
70.
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because the District Court findings regarding the validity of the sale would remain
intact, and Chase agreed.!®

III. CHASE’S DILATORY BEHAVIOR CONTINUES.

Back in District Court after remand, Chase filed a motion to reopen discovery
so it could cure untimely disclosures and, presumably to properly disclose the
documents it later disclosed in its April 2018 supplement. But then, Chase
voluntarily and purposefully withdrew its motion, which would have been a chance

for Chase to cure/remedy its late disclosures.!” In withdrawing its motion, Chase

knew that it did not timely disclose all the documents it claimed it needed to disclose.

Chase’s second MSJ used the Meyers declaration and the undisclosed
documents.'® The District Court was informed of these issues and exercised its
discretion to consider the late disclosed documents. The District Court did not issue
case-ending sanctions.

IV. CHASE FAILED TO PROPERLY RAISE ARGUMENTS AT THE DISTRICT COURT.

In 2018, after remand from the Nevada Supreme Court, the parties filed
competing motions for summary judgment (collectively “Second MSJs”

individually, “Chase’s Second MSJ” and “SFR’s Second MSJ”).!” SFR’s Second

16 1d.

17 See Withdrawal filed in February 1, 2018 at 2AA 287-289.

18 See SFR’s Counter-motion to strike, 4AA 548-567; see specifically, 3AA_552-
553.

19 Chase’s 2018 MSJ 2AA 290-314; see also, SFR’s 2018 MSJ 3AA_524-533.
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MSJ raised statute of limitations barring Chase’s HERA claims.?® In opposition to
SFR’s Second MSJ, Chase only raised the following arguments: statute of
limitations applies to claims brought by the FHFA, and since FHFA is not a party,
the statute of limitations does not apply, only the quiet title statute of limitations
applies, and even if three-year applied—it was timely.?! Yet, in its reply in support
of its Second MSJ, Chase raised a new argument for the first time: that Chase’s
claims are subject to the six year statute of limitations as the claims sound in contract
(“new argument”).?? At the hearing, SFR moved the District Court to strike Chase’s
new argument raised in its reply in support of its Second MSJ because SFR was
unable to address the new argument.”* Due to this, and this alone, the District Court

properly exercised its discretion and did not consider Chase’s new argument.

V. CHASE WAIVED ANY ARGUMENT REGARDING THE VALIDITY OF THE SALE.

After the Nationstar opinion, the District Court certified that it would
reconsider its order on appeal.?> Chase stipulated to limiting the issues on remand,
agreeing that all prior findings and conclusions as to the validity of the sale would

stand.?® Yet, in its Second MSJ, Chase breached the stipulation by raising issues

203AA 528 at Sec. B

2 3AA 543-546.

2 4AA 591:7-592:2,

B 4AA 600-624; see specifically, AAA_613:6-18.
24 1d. at 4AA 613:19.

25 SA 00055-58.

26 SA” 00062 at J10-11.
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regarding the price SFR paid, i.e. the validity of the sale itself.?” The District Court
properly exercised its discretion to strike this argument.

All told, notwithstanding untimeliness of the federal foreclosure bar or
4617()(3) claim, Chase never properly disclosed admissible evidence to establish
Freddie’s ownership interest in the subject Property. Therefore, there are no genuine
issues of material fact rebutting validity of the Association sale, and SFR’s resulting
deed. Therefore, this Court should affirm the District Court’s judgment entered in
favor of SFR

SUMMARY OF THE ARGUMENT

The District Court correctly found that Chase’s 12 U.S.C § 4617(j)(3) claim
is time barred. Here, the sale occurred on March 1, 2013. 1043 days later on March
9,2016, Chase filed its amended complaint. However, the original complaint is silent
as to any facts regarding the Federal Foreclosure Bar, or any allegations remotely
related to the Federal Foreclosure Bar that would put SFR on notice that Freddie
claimed an interest in the Property at the time of the sale. Accordingly, the District
Court correctly concluded that relation back would not save the day for Chase as the
original complaint did not implicitly or explicitly place SFR on notice of its claims

under 12 U.S.C § 4617(j)(3). What is more, is at the hearing the District Court

27 See Bank’s 2018 MSJ; see specifically, Chase disputing the price SFR paid for
the Property at 2AA 299:1-3; see also, 2AA 310 Sec. C&D.
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properly disregarded Chase’s new argument—that its claims are not barred as the
six-year statute of limitations applies, which was raised in its reply in support of its
own motion for summary judgment, which effectively deprived SFR of an
opportunity to address it. This means that Chase is limited to the arguments raised
in its 2018 Opposition and this Court should not consider any of the new arguments,
which Chase is bringing for the first time on appeal. This Court should affirm the
District Court’s judgment in favor of SFR.

STANDARD OF REVIEW

Chase’s stated standard is incorrect. While questions of law are reviewed de
novo by this Court, a District Court’s decision to strike an argument is under an
abuse of discretion. Century Steel, Inc. v. State, Div. of Indus. Relations,
Occupational Safety & Health Section, 122 Nev. 584, 588, 137 P.3d 1155, 1158
(2006). But this Court reviews a District Court’s decision to strike arguments under
an abuse of discretion, and will not interfere with the District Court’s exercise of its
discretion absent a showing of palpable abuse. See Olausen v. State Dep’t. of Corr.,
281 P.3d 1206 (Table) (Nev. 2009) (unpublished disposition) (A district court’s
dismissal for failure to oppose a motion to dismiss is reviewed for abuse of
discretion.) see also, Walls v. Brewster, 112 Nev. 175, 912 P.2d 261 (1996). A
district court’s decision to grant a motion due to failure to oppose the same is

reviewed for abuse of discretion. Sheckler v. Chaisson JRJ Investments, LLC, 373
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P.3d 960 (Table) (2011) (unpublished disposition); Las Vegas Fetish & Fantasy v.
Ahern Rentals, 124 Nev. 272, 277-78, 182 P.3d 764, 768 (2008).

Therefore, before reviewing the grant of summary judgment in SFR’s favor,
this Court must review for abuse of discretion the District Court’s decision to strike
the new argument raised in Chase’s reply in support of its 2018 MSJ, and it’s under
the correct standard, this Court must affirm. Additionally, the District Court’s
decision to strike the purposefully late disclosed documents is also subject to an
abuse of discretion standard, and under this standard this Court must affirm.

ARGUMENT

I. CHASE’S ASSERTION OF § 4617(J)(3) IS TIME-BARRED

A. The District Court Properly Found the Federal Foreclosure Bar is a
Right that Must be Timely Asserted.

1. 4617(b)(12) provides a three-year statute of limitations.

The District Court properly found HERA’s three-year statute of limitations
applies to any assertion of 4617(j)(3) in the context of a foreclosure sale, and also
properly found relation back was inapplicable.?® 12 U.S.C. § 4617(b)(12) provides
in relevant part:

[T]he applicable statute of limitations with regard to any action
brought by the Agency as conservator or receiver shall be—

(1) in the case of any tort claim, the longer of— (I) the 3-year period
beginning on the date on which the claim accrues;

28 See FFCL 4AA_625-630; see specifically, 4AA_628:11-29:6.
9
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12 U.S.C. § 4617(b)(12) (emphasis added.)

The Federal Housing Finance Agency (“FHFA”) has successfully argued and
convinced the Second Circuit to hold that, “Congress intended one statute of
limitations — 4617(b)(12) of HERA — to apply to all claims brought by the FHFA as
conservator [and] supplant[s] any other limitations that otherwise might have
applied.” Federal Housing Finance Agency v. UBS Americas Inc., 712 F.3d 136,

143-44 (2d Cir. 2013) (emphasis in original).

2. Chase steps into both shoes of the FHFA—to assert the right and
accept the limitations that Congress placed on that right.

Here, the only reason Chase can even assert 4617(j)(3), is because this Court
recognized that a contractually authorized servicer could assert the right, under a
principal/agency relationship.? In other words, Chase steps into the shoes of FHFA
and asserts the right. In this case, Chase nmever’’ proved it is a contractually
authorized servicer of Freddie Mac for the subject loan, and SFR does not concede
this fact. But for purposes of this argument, even assuming Chase is the contractually
authorized servicer, Chase does not step into only one shoe, it steps into both shoes.

In that regard, if it can assert the right, it is equally bound by the limitations that

2 See Nationstar, 396 P.3d 754.

39 The District Court granted SFR’s Counter-Motion to strike on the basis that Chase
disclosed its “evidence” too late; see FFCL at 4AA 629; see also transcript at
4AA 615:8-24.
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Congress placed on that right. Thus, Chase is bound by the statute of limitations set
forth in 4617(b)(12) just as FHFA would be if it asserted the right. The District Court

correctly found this, when it stated:

“...but FHFA 1is not a party. We are, we claim the right to assert the
federal foreclosure bar %:,)ecause we’re a servicer actin% in a
representative capacity to the FHFA. So the problem with that logic in
my way of thinking is this: It would mean that the servicer who claims
a derivative right fo assert the federal foreclosure bar is actually in a
superior position is immune from the statute of limitations argument,
and that would actually encourage the FHFA to not be a party and
litigate its interests because to do so they would be foreclosed by the
statute of limitations. Instead, they step back and say, well we don’t
want to a party because the statute of limitations would shut us out, but
you guys go ahead and assert it in your capacity as your derivative
representative capacity.”!

Having established the three-year statute of limitations applies, the District
Court properly determined that Chase’ amended complaint did not relate back to the
original complaint because the original complaint did not implicitly or explicitly

place SFR on notice of its claim under 12 U.S.C § 4617(j)(3).

B. The District Court Properly Found Relation Back Does Not Save the
Day for the Bank.

Other than saying this Court should reverse the District Court’s order finding
that relation back was inapplicable, Chase’s brief is devoid of any analysis
explaining why the District Court abused its discretion. Of course, such challenge
does not involve a de novo standard, rather it involves an abuse of discretion

standard. See State, Univ. & Cmty. Coll. Sys. v. Sutton, 120 Nev. 972, 988, 103 P.3d

ST4AA_605:20-606:13.
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8, 19 (2004). A district court only abuses its discretion when it "bases its decision on
a clearly erroneous factual determination or it disregards controlling law." MB Am.,
Inc. v. Alaska Pac. Leasing, 132 Nev. _ , 367 P.3d 1286, 1292 (2016).

In the present case, at the District Court level Chase moved to amend after

833 days of litigation. At the hearing the District Court stated as follows:

“Here’s why I think you have to [do] more than you did: Because you
say, we are claiming that the sale did not extinguish the first deed of
trust. You %o, okay that the result you are looking for, it didn’t
extinguish it but what’s your theory? I don’t think notice was given to
SFR 1f your theory was Federal Foreclosure Bar.”3?

Here, Chase’s original complaint was filed on November 27, 2013,>} and
contained no reference to Freddie, the Federal Foreclosure Bar or HERA. This is
evident by the fact that Chase sought to amend its complaint specifically to add 12
U.S.C § 4617(3)(3). Had Chase truly alleged this claim in the first instance it would
not have needed to amend its complaint: but it did. Chase knows it did not allege
the claim of 12 U.S.C. § 4617(j)(3), either implicitly or explicitly. The amended
complaint makes it apparent all the allegations regarding the federal interest that
were completely absent from the original complaint.

The District Court did not abuse its discretion in finding relation back

inapplicable.

2 4AA 610:22-611:5.
3 1AA_001-7.
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1. Standard for relation back

NRCP 15(c) states, “[w]henever the claim or defense asserted in the amended
pleading arose out of the conduct, transaction, or occurrence set forth or attempted
to be set forth in the original pleading, the amendment relates back to the date of
the original pleading.” (Emphasis added). However, “where the original pleading
does not give a defendant ‘fair notice of what the plaintiff's [amended] claim is and
the grounds upon which it rests,” the purpose of the statute of limitations has not
been satisfied and it is ‘not an original pleading that [can] be rehabilitated by
invoking Rule 15(c).”” Baldwin County Welcome Center v. Brown, 466 U.S. 147,
149 n. 3, 104 S.Ct. 1723 (1984) (internal marks and citation omitted). See also,
Glover v. F.D.I.C., 698 F.3d 139, 146 (3d Cir. 2012).

In other words, the analysis under NRCP 15(c) is “whether the original
complaint adequately notified the defendants of the basis for liability the plaintiffs
would later advance in the amended complaint.” Meijer, Inc. v. Biovail Corp., 533
F.3d 857, 866 (D.C. Cir. 2008) (emphasis added). Similarly, Nevada law will not
allow a new claim based upon a new theory of liability asserted in an amended
pleading to relate back under NRCP 15(c) after the statute of limitations has run.
Nelson v. City of Las Vegas, 99 Nev. 548, 556-57, 665 P.2d 1141, 1146 (1983).

2. Chase’s original complaint is silent as to HERA

Chase’s complaint (filed on November 27, 2013), and answer (filed on August
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11, 2015) are completely bereft of any mention of 4617(j)(3), any federal interest,
preemption or anything even remotely indicating Chase intended to challenge the
sale based on the Supremacy Clause due to an alleged interest by Freddie.’* Chase’s
complaint and amended complaint allege “[Chase] is the lender and beneficiary
under the...promissory note and corresponding deed of trust.”*

Simply put, anyone reading Chase’s complaint would have no idea that
4617()(3) would be alleged or that Freddie would claim an interest in the deed of
trust. The absence of these allegations makes Chase’s reliance on Jackson v.
Groenenyke®® unconvincing. In Jackson, this Court dealt with a water rights issue,
and this Court allowed a party to amend his pleadings to include land access for
maintenance and repair on the subject pipe. /d. at 366. The Court reasoned that these
issues arise from the same transaction or occurrence as the vested right to receive
water because the quest to assert water rights necessarily includes action to ensure
the continued flow of that water. Id. at 366. In the present case, there is nothing for
Chase’s HERA claim to relate back to; Chase never alleged anything to do with a

federal interest, and unlike Jackson, it does not necessarily follow that a bank

challenging an NRS 116 sale will involve a claimed federal interest.

3% 1AA _001-007; 1AA_038-48.

35 1AA 004 at 9 10. Even Chase’s answer alleges a total of 13 affirmative defenses,
none of which allege preemption/4617(j)(3). lAA_044-46.

36 Jackson v. Groenenyke, 369 P.3d 362 (Nev. 2016).
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But Chase wants the rule to be read as if the “transaction” is the Association
sale itself, and therefore any amendment would relate back, even a yet-to-be made
one. But this defies the purpose of the rule. The “conduct, transaction, or occurrence”
Rule 15(c) references, cannot be the event by which gave rise to the claim 1.e. the
car accident in a negligence case, the contract in a breach of contract case or the slip
and fall in a premises liability case. A mere history of NRS 116 litigation
demonstrates how protean bank claims are, so that SFR cannot be deemed to know
from a bare bones pleading what claims may arise, especially having had to litigate
the interpretation of NRS 116.3116(2), constitutionality, commercial
reasonableness, mortgage protection clause, tender, fraudulent transfer, and any
number of other claims by which a deed of trust was somehow revived. In other
words, even in this notice pleading state, a defendant has to have some idea of what
claims it needs to defend. And, a plain reading of the complaint in this case gives no
indication that a claim arising under 4617(j)(3) should be anticipated.’’ If this was
the standard then there would be no purpose for the rule because every amendment
would relate back to the original pleading.

And yet, we have a rule that requires fair notice in the original pleading of the
now asserted amendment such that it can relate back. Again, as this Court held,

NRCP 15(c) does not allow a new claim based upon a new theory of liability to relate

ST1AA_001-7.
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back. See Nelson, 665 P.2d at 1146. Thus, it stands to reason if there is nothing to
relate back to, i.e. no allegations even remotely touching upon what a party now
seeks to allege, then the mandates of Rule 15(¢) are not met. That is exactly what we
have in this case here.

All told, because there are zero allegations about any federal interest relation
back does not apply, the District Court properly found this in its decision.

3. Chase waived its legal theory argument by failing to properly
raise it below—at the District Court.

It 1s well-settled, “a point not urged in the trial court, unless it goes to the
jurisdiction of that court, is deemed to have been waived and will not be considered
on appeal.” Old Aztec Mine, Inc. v. Brown, 97 Nev. 49, 52,623 P.2d 981, 983 (1981).
Here, Chase, in opposition to SFR’s Second MSJ never asserted the Federal
Foreclosure Bar was merely a theory not a claim.*® ** Accordingly, this Court should
not consider this argument that is not properly before this Court. SFR has no desire
to waive the waiver. Should this Court want to entertain this argument despite the
fact that Chase failed to properly raise it before the District Court in the first instance,

this Court can order additional briefing.

38 See Chase’s Opposition to SFRs Second MSJ at 3AA_534-547; see specifically,
pp. 543 at Sec. II “Chase’s Claims are Timely.”
39 See Chase’s Opening Brief (“AOB”) at pg. 27 Sec. B.
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