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C-13-290261-1 DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES April 12, 2021
C-13-290261-1 State of Nevada

VS

Christopher Pigeon
April 12, 2021 11:00 AM  Defendant's Motion to Vacate or Reduce Habitual Sentence
HEARD BY: Silva, Cristina D. COURTROOM: RJC Courtroom 11B

COURT CLERK: Natali, Andrea
RECORDER: Villani, Gina

REPORTER:

PARTIES PRESENT:

Bryan A. Schwartz Attorney for Plaintiff
Christopher Pigeon Defendant

State of Nevada Plaintiff

Terrence Michael Jackson Attorney for Defendant

JOURNAL ENTRIES

COURT NOTED, it read the Motion, Opposition, and Reply. Argument by Mr. Jackson in
support of the motion regarding whether there was sufficient evidence, whether the sentence
was proportional, whether the habitual criminal finding should be reconsidered and the
sentence should be reduced. Colloquy regarding whether a Post-Conviction Petition for Writ
of Habeas Corpus (PCWHC) should have been filed instead of this motion. COURT NOTED,
it did not believe it could rule on the motion as it did not believe it had jurisdiction. Statement
by Deft. regarding matters he would like his attorney to address. COURT DIRECTED, the
Deft. not to speak as he had counsel representation and after the Deft. continued to speak,
ORDERED, Deft. to be muted. COURT ADVISED, it did not have jurisdiction to grant the relief
to vacate or modify the sentence; NOTED there was another avenue to seek relief by
PCWHC. COURT FURTHER ADVISED, it did not believe there was an eight amendment
issue pending and the Deft. was found to be a habitual criminal. Mr. Schwartz stated he had
nothing to add to his Opposition; noting this type of motion is for a specific mistake. COURT
ORDERED, the request to incorporate the documents is GRANTED; NOTING it had read the
presentence investigation report (PSl), the psycho sexual evaluation, and the sentencing
memorandum, because of the arguments regarding the habitual criminal treatment, and those
documents were relevant to the District Court's findings of the habitual qualification. COURT
FURTHER ORDERED, the motion to vacate or reduce habitual sentence is DENIED
WITHOUT PREJUDICE. Mr. Jackson stated he needed to talk to the Detft. further, to
determine whether he will be filing an appeal on the denial of the motion or if he is going to file
a PCWHC, as there may be an issue due to the timeliness. COURT DIRECTED the State to
prepare the findings of fact and conclusions of law and run it by Mr. Jackson before submitting
to the Court for signature.

NDC

Printed Date: 4/29/2021 Page 1 of 1 Minutes Date: April 12, 2021

000243

Prepared by: Andrea Natali
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Electronically Filed
3/29/2018 1:47 PM
Steven D. Grierson

CLERK OF THE COU
MEMO Cﬁh—a“ ﬁi"’"“"“"

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
ELIZABETH MERCER

Chief Deputy District Attorney
Nevada lgar #10681

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
| Plaintiff,
-Vs- CASENO: C-13-290261-1
CHRISTOPHER PIGEON, : .
51694872 DEPT NO: VIII
Defendant.

SENTENCING MEMORANDUM

DATE OF HEARING: 4/9/18
TIME OF HEARING: 8:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through ELIZABETH MERCER, Chief Deputy District Attorney, and
hereby submits this Memorandum for the Court’s consideration.

STATEMENT OF THE CASE
On June 5, 2013, the Grand Jury returned a true bill and the State filed an Indictment

charging Christopher Pigeon with “two counts of prohibited acts by sex offender, one count
attempt first degree kidnapping, one count aggravated stalking, one count luring child with the
intent to engage in sexual contact, one burglary, one open and gross lewdness, and one lawful

contact with child gross misdemeanor.” Pigeon was arraigned and pleaded not guilty on June

12,2013.

w;\201324 MO0-001.DOCX
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On July 8, 2013, the District Court heard a status check on Pigeon’s competency, and
referred the matter to Competency Court. On August 2, 2013, the Competency Court found
Pigeon not competent and remanded him to the Division of Mental Health Development
Services pursuant to NRS 178.425. On December 13, 2013, Pigeon was returned from Lake’s
Crossing and found competent to proceed with adjudication. However, counsel indicated that
there would be a challenge to the competency finding, and the Court ordered a hearing on the
matter. ’

The Court held a hearing on March 21, 2014, wherein Dr. Bradley and Dr. Harder
testified. The Court ordered the matter continued pending decision. On April 4, 2014, after
taking the matter under advisement, the Court found Pigeon competent and transferred the
case back to the origihating court.

On April 23, 2014, the District Court heard Pigeon’s motion to represent himself,
canvassed Pigeon -pursuant to Faretta v. California, 422 U.S. 806 (1975), and granted Pigeon’s

motions to withdraw counsel and ordered that Pigeon would proceed in pro per status. II AA
313. |

The State filed a Notice of Intent to Seek Punishment as a Habitual Criminal on July
31, 2014. On August 4, 2014, the State filed an Amended Indictment charging Pigeon with
Attempt First Degree Kidnapping (Category B Felony NRS 193.330 200.320), Aggravated
Stalking (Category B Felony NRS 200.575), Luring Children With The Intent To Engage In
Sexual Conduct (Category B Felony 201.560), Burglary (Category B Felony NRS 205.060),
Open Or Gross Lewdness (Category D Felony 201.210), Unlawful Contact With Child (Gross
Misdemeanor NRS 207.260), and two counts of Prohibited Acts By Sex Offender (Category
D Felony NRS 179D.470 179D.550 179D).

On August 4, 2014, trial was. set to begin. Before proceeding, the Court again
canvassed Pigeon regarding the State’s intent to seek habitual criminal treatment, and whether
Pigeon still wished to represent himself. Pigeon stated that he understood the consequences
and risks, but still did not want a lawyer appointed. The bifurcated jury trial began on August
4, 2013, and the jury returned verdicts of guilty as to Counts 1-6 on August 5, 2014. The
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second portion of the trial, regarding Counts 7-8, was held thereafter, and the jury returned
verdicts of guilty on those counts the same day.

On December 1, 2014, the District Court heard and granted the State’s request for a no
contact order. Pigeon sent a Christmas card to the victim and her family. The Court ordered
that Pigeon have no further contact with the victim or her family, and imposed an order
authorizing the Clark County Detention Center to intercept and inspect all Pigeon’s outgoing
mail to prevent any further communications. The written order was filed on December 1,
2014.

On December 10, 2014, the Court sentenced Pigeon, in addition to fees, as follows:
under the Large Habitual Criminal statute as to Counts 1, 2, 3, 4, 5, 7 and 8; in Count 1 - to
life in the Nevada Department of Corrections (NDC) without the possibility of parole; Count
2 - to life in the NDC without the possibility of parole; Count 3 - to life in the NDC without
the possibility of parole; Count 4 - to life in the NDC without the possibility of parole; Count
5 - to life in the NDC without the possibility of parole; Count 6 - sentenced to Clark County
Detention Center (CCDC) for 364 days; Count 7 - to life in the NDC without the possibility
of parole; Count 8 - to life in the NDC without the possibility of parole; Counts 1, 2, 3, 4, 5, 7
and 8 to run concurrent with 573 days credit for time served. The Judgment of Conviction
was filed on December 23, 2014. He appealed his convictions and the Supreme Court
ultimately reversed all counts except for the Unlawful Contact with a Minor and one Count of
Sex Offender Failure to Register.

The matter is currently scheduled for resentencing on April 3, 2018. This brief is filed
in support of the State’s position that Defendant should still be adjudged guilty as a Habitual
Criminal pursuant to NRS 207.010 and sentenced to Life without the Possibility of Parole.
/17
/117
/11
/11
/17
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STATEMENT OF FACTS
In May 2013, C.C.! was 12 years old and attended Hyde Park Middle School. It is a

magnet school, so she would take the city bus to school in the mornings. The bus would pick
her up near her home, and she would get off to transfer at the transit center in Downtown Las
Vegas. C.C. would ride the bus alone.

On May 15, 2013, C.C. noticed a man at the transit center who made her uncomfortable
because he was looking at her. III AA 518. He got on the same bus that she did, and he got
off at the same stop that she did. IIT AA 518. C.C. would often go to the CJ’s Mini Mart
before school, and she did on that day. III AA 518-19. She noticed that the man followed her
into CJ’s Mini Mart that day. III AA 519.2 She did not initiate any contact or conversation
with the man that morning, but he continued to look at her while in the store. III AA 520. She
bought a pack of gum and iinmediately left the store. III AA 520. She was in a rush that day,
so she did not notice whether the man followed her to school. IIT AA 520. C.C. thought it
was strange that the man followed her, and it caused her to become concerned or worried. III
AA 522.

The next day, on May 16, 2013, C.C. noticed the same man looking at her at the transit
center again. Again, she did not initiate any contact with him, but tried to avoid him because
he concerned her. C.C. was not planning on going to CJ’s that morning, and was taking a
different route to go straight to school. At that point, Pigeon confronted C.C., blocked her
way, and grabbed her hand or wrist while telling her she looked nice or she was beautiful and
that he loved her. She told him to leave her alone, and she ran to CJ’s because she felt unsafe
and knew there would be people there. Despite her telling him to leave her alone, Pigeon
followed her into CJ’s and sat at the slot machines.

On May 17, 2013, C.C. again saw the same man at the transit center. Again he boarded
the same bus she did, looked at her while on the bus, and got off at the same stop she did.
Again he followed her into CJ’s, where he again told her that she looked nice. He followed

! For purposes of protecting C.C.’s identity, the State will refer to C.C. by her initials, C.C., throughout the
brief.

2 In court, C.C. identified Pigeon as the man who followed her.

4
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her out of the store, and she walked quickly to try to get to school. She was afraid and creeped
out. _

The store clerk initially reported that the interaction was suspicious, and Detective
Lafreniere responded and viewed video surveillance on May 17, 2013. The surveillance
footage led him to identify Pigeon as the man who had been following C.C. in the store.
Additionally, the footage showed Pigeon masturbating in the store on May 15, 2013.

Lafreniere went from the store to Hyde Park at around school dismissal time hoping to
see Pigeon. When he arrived, he saw Pigeon sitting at a park across from the school, “affixed”
on the school and rocking back and forth while shaking his legs. As Lafreniere observed, he
saw Pigeon get off the bench and walk onto school grounds and actually enter the gated area
of the school. He was stopped by a school employee, and Lafreniere made contact and
escorted him to the police station. There, he interviewed Pigeon, who made a recorded
voluntary statement. A redacted version of the statement was played for the jury and admitted
at trial.

C.C.’s grandmother, who is her legal guardian, testified that C.C. took the city bus to
school in the mornings. She testified that she did not know Pigeon before police contacted her
about the incidents underlying this case, and that she never gave him permission to speak to,
touch, or take C.C. anywhere. She also did not give him permission to spend time with C.C.
She testified that C.C. was upset by the incidents with Pigeon and was scared afterward.

Pigeon testified during trial to the following:

I don’t often talk to young girls, but I find this particular girl very nice,
bright, interesting. I thought she was a nice specimen. I like her being
slimmer. I just sort of fell in the first stages of love with her and was
trying to get to know her over the summer. There were only two weeks
before school was out so I was really trying to get to — get her to let
me meet her mom or her dad or maybe I could have come over for
dinner or something over the summer. It would have been nice.

My intention was to marry her if I could have met her mom and she

would have agreed. So I really had good intentions, I'd say. I mean,
obviously I was somewhat sexually attracted to her.

W:\201324D8EMO-001 .DOCX
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(emphasis added). Pigeon said that on May 17, 2013, he was at the park after school waiting
to see C.C. to try to say hello. He eventually entered the school, because he “was going to
look in the hallway briefly to see if [C.C.] might not be there.” Pigeon admitted that he never
met her family, but he did want to marry and have sex with C.C. with parental permission. He
testified that he found her sexually attractive. He also testified that he still loved C.C., he
was hapby to see her again in court, he would like to see her again, and he would like to
have a relationship with her.
ARGUMENT
Despite the fact that Defendant admitted to many of the matters to which CHjjjjjj

testified took place over the course of the several days at issue, the Nevada Supreme Court
determined that there was insufficient evidence to sustain many of the charges. Nevertheless,
the State submits that this Court should still adjudicate Defendant guilty as a large habitual
criminal and sentence him to life in prison without the possibility of parole for the reasons set
forth herein.
L
DEFENDANT’S CRIMINAL HISTORY

El Paso Forgery Convictions

Defendant was convicted of Forgery of Financial Instruments in Case Nos. 970D06614
and 970D06615 out of El Paso, Texas in 1997. Defendant was originally afforded a grant of
probation. On October 3, 2000, that probation was revoked (likely due to his being charged
in Case No. 980D4426) and the underlying sentence was imposed.

Then, in Case No. 980D4426, Defendant was again convicted of Forgery of Financial
Instruments. He was sentenced to 230 days concurrent to Case Nos. 9700D06614 and
97D06615.

/11
vy
/17
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El Paso Police Department Case No. 00-076159°

On March 16, 2000, Officers responded to the Restitution Center in El Paso, Texas
after being advised by the various complainants that Defendant intentionally exposed himself
to them. Officers made contact with three (3) different complainants.

Complainant 1 advised officers that on March 15, 2000, she went to the front of the
Center to purchase eye solution for her contacts around 8:00 p.m. While she waited for her
items, Defendant approached her. Defendant was not wearing a shirt and had his zipper
undone. He placed his hand inside of his pants. She left to notify her supervisor and when
they returned he was gone. Then, on March 16, 2000, she was outside having a cigarette with
the other two complainants. Defendant was outside and began making a lot of noise to get
their attention. Then, he took a seat to the Northeast corner and unzipped his pants. He pulled
out his penis and began to masturbate while looking in their direction.

Complainant 2 advised officers that on March 15, 2000, she was waiting in the lobby
to have her picture taken. Defendant sat across from her with his zipper undone and tried to
expose himself. Then on March 16, 2000 she was outside with Complainants 1 and 3 when
Defendant made loud noises to get their attention and began to masturbate.

Complainant 3 corroborated Complainant’s 2 statement regarding what happened on
March 15, 2000 in the lobby.

Defendant was charged with Indecent Exposure.

El Paso Police Department Case No. 00-315331

On November 10, 2000, Officers were dispatched to a call regarding an Indecent
Exposure in progress. The Complainant advised officers that while she and her son were
waiting for the bus to arrive, she left to use the restroom at a nearby Burger King. When she
returned, she noticed Defendant speaking to her ten year old son. She noticed that the
zipper to Defendant’s pants were undone. Then, Defendant approached the right side of
Complainant and her son and took his penis out of his pants exposing himself. He then turned

to face them and began masturbating. Once police arrived, Complainant pointed Defendant

3 Copies of the reports from the El Paso indecent exposure cases will be brought to Court for the Court’s review but are
not being filed as part of this brief as the entirety of the reports is not subject to disclosure pursuan to Texas state law.

7
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out as he was entering the bus. Officers made contact with Defendant and noted that the zipper
to his pants was down. Defendant was placed under arrest and charged with Indecency with
a Child/Exposure, a felony. That charge was-dismissed upon motion of the State in 2017 due
to the age of the case.

El Paso Police Department Case No. 01-220087 |

On August 8, 2001, Officers were dispatched to the Mesa Inn Hotel after an employee
reported an Indecent Exposure. Upon their arrival, Officers contacted Veronica Guerrero who
advised that she was employed at the Hotel as a housekeeper. On that date, she was
approached by Defendant was working in one of the rooms. As Defendant was standing
outside the room, he exposed his penis and asked her if she had any extra towels. Defendant
then grabbed his penis and stood there for a few seconds masturbating. Guerrero called her
manager and Defendant fled. A warrant was subsequently issued for Defendant’s arrest for
Indecent Exposure after police were unable to locate him to place him under arrest.

Case No. C186418 — Convicted of Gross Misdemeanor Open & Gros§ Lewdness
(See Arrest Report, attached hereto as “Exhibit 1.”)

On July 31, 2002, officers with the Las Vegas Metropolitan Police Department were
dispatched to the McDonald’s located at 1601 W. Charleston after reports that a male patron
was staring at a ten year old Hispanic female child. When officers arrived, they made
contact with several witnesses who reported seeing Defendant watching the young child with
his pants undone, his genitals hanging out, and masturbating. At some point when the child
left the dining érea and went to the playground, he re-adjusted himself so that he could
continue to masturbate while watching her. When officers made contact with Defendant his
pants were still unzipped. Ultimately he was arrested for Open and Gross Lewdness and Ex-
Felon Failure to Register (a misdemeanor). Defendant was ultimately convicted after Jury
Trial of Open and Gross Lewdness (gross misdemeanor) and in 2003, he was sentenced to 200
days in CCDC with 175 days CTS. |
/11
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Case No. C208956 — Dismissed without Prejudice (See Reports, attached hereto as
“Exhibit 2.”)

On May 5, 2004, Defendant was cited for Loitéring about School and Ex-Felon Failure
to Change Address after the Clark County School Police responded to Lowman Elementary
School in response to information provided by the principal. The principal was advised by a
parent that Defendant opened his pants and stroked his penis in front of her 14 year old
daughter and 12 year old son on the CAT bus on April 22, 2004, and then on May 5, 2004
Defendant was watching children at the playground through the school fence. Defendant was
charged with Open or Gross Lewdness, but the case was ultimately dismissed without
prejudice based upon an issue with the Marcum notice.

Case No. C216699 — Convicted of Felony Open and Gross Lewdness (See Arrest
Report attached hereto as “Exhibit 3.”)

On October 18, 2005 Officer R. Gill of the Las Vegas Metropolitan Police Department
was dispatched to the JC Penney store located at 3528 Maryland Parkway in reference to a
male who was standing in the junior’s clothing section with his penis out, masturbating.
Clarissa Pickard was the original person reporting. Security Officers Sherman and Boyko
confirmed it via closed circuit television. Defendant was arrested and booked on Open and
Gross Lewdness, a felony. Defendant was convicted of the charge after Jury Trial in 2006 and
sentenced to 19-48 months.

08FN1701X - Denied in Screening (See Arrest Report, attached hereto as “Exhibit
4.”) '

Defendant was released from custody following his conviction in C216699 on July 10,
2008. On July 30, 2008, LVMPD was contacted by Edwards Mini Storage at 5000 W.
Cheyenne who advised that they believed Defendant was residing in one of their storage units.
Officer Newcomb responded and attempted to contact Defendant but he was already gone.
Newcomb called the State Sex Offender Registry and was told that Defendant had not yet
registered as a Sex Offender. A little bit later Newcomb located Defendant and placed him

under arrest for his failure to register as a Sex Offender. Defendant specifically told

w;\zong )EMO-001.DOCX
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Newcomb, “I am protesting my registration!” Ultimately, the case was denied because the
officer failed to submit additional information requested by the screening deputy.

08F19304X - Denied in Screening (See Arrest Report, attached hereto as “Exhibit 5.”)

About a month and half later, Defendant was again arrested for Sex Offender Failure
to Register. On September 15, 2008, Officers made contact with the manager at the Sunflower
Apartment Complex on Fremont and learned that Defendant was living there since September
8, 2008 but was still registered at 117 N. 9 Street. Again, charges were ultimately denied
because officers failed to submit the additional information requested by the screening deputy.

08F25351X - Denied in Screening (See Arrest Report, attached hereto as “Exhibit 6.”)

Then, on December 4, 2008, Defendant was again arrested for failing to register as a
Sex Offender. Officers contacted Defendant at 1100 E. Fremont and learned that he was
residing at the address in apartment 15 since December 1, 2008. He was registered to
apartment 18. The case was denied in screening based upon prosecutorial discretion.

Case No. C254530 — Convicted of Gross Misdemeanor Open and Gross Lewdness
(See Arrest Report, attached hereto as “Exhibit 7.”)

On May 9, 2009, Officer B. Jones and Officer R. Voodre were dispatched to Treasure
Island Hotel and Casino in reference to a male who touched a cocktail waitress inappropriately.
Upon arrival, Officers made contact with Defendant who had been detained by hotel security.
Additionally, they spoke with Marci Mellan, the waitress. According to Mellan, Defendant
placed his hand on the small of her back and then slid it onto her buttock in a sexual manner.
Additionally a week prior, Defendant aggressively grabbed her arm. Mellan notified security
on both occasions. Defendant was charged with Open and Gross Lewdness, a felony but
ultimately pled guilty to Open or Gross Lewdness, a Gross Misdemeanor and in 2010 was
sentenced to 12 months in the Clark County Detention Center.

C269318 — Convicted of Felony Open and Gross Lewdness (See Arrest Report,
attached hereto as “Exhibit 8.”)

On November 2, 2010, officers responded to the Bellagio Hotel and Casino and made

contact with victims Connie Rim and Jenny Sentmanat-Martinez. They advised that at about

10
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11:30 p.m., they were sitting in the slot area next to the poker room. Defendant was seated in
the same bank and on the same side, with one open seat between Rim and Defendant. Rim
had her back to Defendant and was facing Sentmanat-Martinez. Sentmanat-Martinez was
facing Rim and Defendant. Sentmanat-Martinez indicated that while she was talking to Rim,
Defendant removed his penis from his pants and began masturbating. She was so shocked that
she told Rim to confirm what she saw. Rim turned and saw the same thing. The women got
up to report the incident to security and Defendant began to walk away. When security tried
to approach him he started to flee.

The officer watched surveillance and confirmed their reports. When the officer
contacted Defendant in the security office, Defendant made several spontaneous statements to
include that his actions were not illegal so long as the person complaining did not tell him that
they were offended. Another comment was that his penis was so impressive that no one would
complain about seeing it.

Defendant was arrested and charged with Open and Gross Lewdness, a felony.
Defendant pled guilty to the charge and in 2012 was sentenced to 14-36 months in the Nevada
Department of Corrections. The Psychosexual Evaluation in that case indicates that
Defendant “is an overall High Risk for sexual recidivism, which indicates that he does
not present as safe and amendable to treatment in the community under the supervision
of the State at this time.” Furthermore, the author of that report noted that Defendant was in
denial about his prior sexual convictions and did not take accountability for his actions, nor
did he exhibit a willingness to engage in treatment.

L.
A LIFE SENTENCE IN THE INSTANT CASE IS PROPER.

A life sentence in the instant case is not cruel and unusual. When considering whether
a sentence is cruel and unusual, this Court has held that the Eighth Amendment of the United
States Constitution “forbids [an] extreme sentence[] that [is] ‘grossly disproportionate’ to the
crime.” Despite its harshness, “[a] senteﬁCe within the statutory limits is not ‘cruel and unusual

punishment unless the statute fixing punishment is unconstitutional or the sentence is so

11
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unreasonably disproportionate to the offense as to shock the conscience.’”Allred v. State, 120

Nev. 410, 420, 92 P.3d 1246, 1253 (2004), overruled on other grounds by Knipes v. State, 124
Nev. Adv. Rep. 79, 192 P.3d 1178 (2008) (citations omitted).

Furthermore, “A district court is vested with wide discretion regarding sentencing” and
will only be reversed “if [the sentence] is supported solely by impalpable and highly suspect
evidence.” Denson v. State, 112 Nev. 489, 492, 915 P.2d 284, 286 (1996) (citing Renard v.
State, 94 Nev. 368, 369, 580 P.2d 470, 471 (1978); Silks v. State, 92 Nev. 91, 94, 545 P.2d

1159, 1161 (1976)). Inrendering its sentence, the district court may “consider a wide, largely
unlimited variety of information to insure that the punishment fits not only the crime, but also

the individual defendant.” Martinez v. State, 114 Nev. 735, 738, 961 P.2d 143, 145 (1998).

The purpose of this discretion is to allow the Sentencing Judge to consider all information
when deterrhining a suitable punishment that fits both the crime committed and the individual
who committed that crime. Id. A Sentencing Judge may consider, for example, prior felony
convictions and any underlying charges that were ultimately dismissed in the case in
question. See id. Furthermore, “[JJudges spend much of their professional lives separating
the wheat from the chaff and have extensive experience in sentencing, along with the legal
training necessary to determine an appropriate sentence.” Randell v. State, 109 Nev. 5, 7, 846
P.2d 278, 280 (1993) (quoting People v. Mockel, 226 Cal.App.3d 581, 276 Cal.Rptr. 559, 563
(1990)). -

In Sims v. State, 107 Nev. 438 (1991), the defendant was convicted of Grand Larceny

for unlawfully taking a purse and wallet containing $476.00. On appeal, Sims challenged the
Court’s decision to adjudicate him as a habitual criminal and sentence him to Life without the
Possibility of Parole. In particular, he argued that the sentence was “disproportionate to the
gravity of the underlying offense and his prior criminal history, and that the
sentence...constituted a violation of the Fighth Amendment’s proscription against cruel and

unusual punishment.” The Supreme Court upheld the sentence and noted,

The district judge, who is far more familiar with Sims’ criminal background and
attitude than the members of this court sentenced Sims within the parameters of
Nevada law. Although we may very well have imposed a different, more lenient
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sentence, we do not view the proper role of this court to be that of an appellate
sentencing body. Moreover, because the Legislature has determined the
sentencing limitations and alternatives that our district courts may impose on
criminals who habitually offend society’s laws, we deem it presumptively
improper for this court to superimpose its own views on sentences of
incarceration lawfully pronounced by our sentencing judges.

This Court should considered Defendant’s previous criminal conduct that has stretched
over the course of nearly two decades, his failure to rectify his behavior, and the increasing
harm posed by Defendant as exhibited by his conduct in this case, as well as the potential harm
caused by a repeated sexual offender/predator such as Defendant Pigeon continuously failing
to register as a sexual offender, and impose a sentence within the statutory guidelines.

More specifically, Defendant’s first felony conviction was acquired in 1997 when he
was convicted of forgery. That was followed by another felony conviction for Forgery for
which he was arrested in 1998 and convicted in 2000. Then, from 2000-2013, he was arrested
and charged with Open and Gross Lewdness and/or Indecent Exposure eight (8) separate
times, excluding the present case. In at least 3 of those cases, he masturbated while staring
at small children, and in a fourth he was masturbating in the Juniors’ section of a
department store. Furthermore, records indicate that he was also charged with similar
conduct in Pennsylvania, but the State is unaware of the disposition of those charges. Of the
five (5) Open and Gross Lewdness cases Defendant has amassed since moving to Las Vegas,

two resulted in felony convictions — one in 2006 and one in 2012. He was convicted of Gross

- Misdemeanor Open and Gross Lewdness in two of those cases — one in 2003 and one in 2010.

In his most recent felony case prior to the present case, as well as in the current
case, Defendant was deemed to represent a high risk of reoffending. His conduct has
grown progressively worse, and in this case Pigeon was actively trying to engage a 12 year
old girl in a romantic relationship. His efforts were only thwarted because an observant store
clerk noticed Defendant’s suspicious behavior and alerted authorities. By his own admissions
at trial, Defendant believed the 12-year old C.C. was a “nice specimen” and he still desired a
relationship with her. In fact, even after having been found guilty in this case, Defendant sent

her a card.

13
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In sum, it is evident from his prior conduct as well as the present case that Defendant
sees nothing wrong with the behavior he continues to engage in. Consequently, there is no
impetus for him to reform himself. Additionally, he has exhibited that he has no regard for
the law and does not feel as though he should have to abide by it. That is reflected not only in
his Open and Gross conduct, but in his repeated failures to register as a sex offender. In
particular, in Case No. 08FN1701X, he stated to the officer, “I’m protesting my registration!”
It is also apparent, by the fact that he has never remained out of custody for any significant
period of time before being arrested for additional crimes (See the PSI on file herein), that if
released he will continue to victimize whichever community in which he resides.

Defendants’ predilection for engaging in sexually deviant behavior coupled with his
unwillingness to register as a sex offender, Defendant poses further danger to the community
as the public is not aware of his presence, nor are law enforcement officers capable of
monitoring him. Thus, the goal of sex offender registration laws is defeated.

In light of his criminal history and his escalating behavior, the State respectfully
submits that adjudication as a habitual criminal is proper, and that a sentence of Life Without
the Possibility of Parole is still warranted.

CONCLUSION
In light of the foregoing, the State respectfully submit that this Court should adjudicated

Defendant guilty under NRS 207.010 as a large habitual criminal and sentence him to Life
Without the Possibility of Parole.
DATED this 29th day of March, 2018.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001

ENIZABETH MERCER
Chief stfict Attorney
Nevada Bar #10681
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 30th day of

March, 2018, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

EAM/em/GCU

CHRISTOPHER PIGEON
ELY STATE PRISON

4569 NORTH STATE, RT 490
ELY, NV 89301

BY ﬁ &«Q PMM

E. DEL PADRE
Secretary for the District Attorney’s Office
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

ARREST REPORT

E City Z] County

E Adult

O2F 138978 7]
[ ] suventie Sector/Beat

e —————————

S.S.#

JEVENT# -ARRESTEE'S_ NAME (Last, First, Middie) l
1694872 PIGEON, CHRISTOPHER E. N
\RRESTEE'S ADDRESS (NUniber, Street, Clty, State, Zip Code)

THARGES:  OPEN AND GROSS LEWDNESS

_EX-FELON EAILURE TO CHANGE ADDRESS

JGGURRED:  DATE | DAYOFWEEK | TIME | LOCATION OF ARREST (Number, Street, City, State, ZIp Code)
o ' 1601 W CHARLESTON, LV, NV o )
IACE | SEX | DOB. HT | wr "HAIR EYES PLACE OF BIRTH .
W M 083162 | 511 | 165 BRO BRO

CIRCUMSTANCES OF ARREST

OFFICERS INVOLVED:

-DETAILS:

Officer V. Williams, P#4846
Officer R. Johnson, P#6226,
Officer J. Turchetto, P#5441

Officer K. Kartchner,

P#6332

I-,'OfficerV;Williams, P#4846, Officer R. Johnson, P#6226, Officer J. Turchetto, P#5441,

. and Officer K. Kartchner,

exposure call at-1601 W Charleston, at McDonald,s.

Upon arrival; we made contact with a white male adult,

ID/ 1694872, who had been observed
at a hispanic femalej_uvenile (

11/14/91.

. is the

P#6332, while on marked patrol, responded to an indecent

identified as Pigeon, Christopher,
by employees at the McDonald's restaurant staring
ten years of age), who was identifiedas.. ..., , DOB/
daughter of the manager of McDonald's—who was seated

ini tifa restaurant area at that time, at approximately 0800 hours. -

The witnesses stated that they did observe Pigeon watching the child and it was also

observed that the subject, Pigeo
could see his genitals. The subj

while watching the child. Witnesses stated that when
_* area and proceeded tothe playground area, Pigeon gathered his belongings and re-seated

himself so that he cou

gross behavior.

Upon our contact, Officer R, Johnson, P
initial contact with Pigeon. Itwas observe
the subject stated that he was

n, did have the zipper of his pants undone—where you
ect Pigeon was also groping and masturbating himself

left the main restaurant

id view the child while she was playing. He continued his open and

#6226, and Officer J. Turchetto, P#5441, made
d that his zipper on his pants were unzipped; and
doing nothing wrong at that time.

Officer Kartchner then proceeded to interview the witnesses-where voluntary statements
were taken. The mother of the juvenile, identified as L Cordero, did observe the

' ARRESTING OFFICER(S)

V. WILLIAMS !
- i
A

t
—

P# | APPROVED BY
T Lt. Juanita Goode 7-31-
4846 02@1750HOURS

CONNEGTING RPTS. (Type or Event Number)
EVENT # 020731-0784

LVMPD 602 (REV. 12-90) « AUTOMATED




JEvent Num}be.r: 1694872

LAS VEGAS METROPOLITAN POLICE DEPARTMENT

CONTINUATION REPORT

situation and she stated that she did watch Pigeon staring at her daughter, repositioning
himself. He also had his hand in his groin area and has placed his iegs up where you
could see his genitalia exposed.

Anocther witness, by the name of L Contrera, an employee of McDonald’s, also stated
that she had observed Pigeon in the restaurant the day before (on 07/30/02) at
approximately 0900 hours; and that he had exposed himself to her on that day. Upon
myself speaking with , the juvenile stated that she had seen Pigeon staring
at her, but she did not observe any open and gross lewdness or behavior at thattime. The
otherwitnesses thatwere employees of McDonald's stated that they had observed him and
that he did expose himself and masturbated and groped himself.

Upon records check, it was indicated that the subject, Pigeon, had an address listed in
SCOPE, of The Salvation Army, iocated at 53 Owens. When the subject was asked where
he lived, he indicated that for the last four months he had lived at 1130 S Casino Center
#5.

Pigeonwas in Failureto Change Address, Ex-Felon Status; had been registered as a felon
from Texas for Forgery charges. Records check also indicated that he had several

_outstanding Traffic warrants for his arrest. Upon Triple 1, it had also indicated that the

subject had been arrested for Indecent Exposure, and dismissed on 03/17/00; also had
Felony Three Indecent with a Child arrest on 11/1 0/00, which was dismissed on 05/02/01
(out of Texas). He has an NCIC Warrant out of Harrisburg, Pennsylvania for Indecent
Exposure. Pennsylvania would not extradite for this warrant that is still outstanding.

The subject was Mirandized, taken into custody, transported to CCDC, and booked
accordingly for Openand Gross Lewdness; Ex-Felon Failure to Change Address within 48
Hours, and Five Justice Court Bench Warrants for Traffic Citations. ‘

VW/rak 7693 (Records)

Job #103913

Date & Time Dictated: 07/31/02 1154 hours -
Date & Time Transcribed: 07/31/02 1652 hours

cc:  Officer V. Williams, P#4846, SWAC
Officer R. Johnson, P#6226, SWAC
Officer J. Turchetto, P#5441, SWAC
Officer K. Kartchner, P#6332, SWAC
Sexual Assault.
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. Cl LCCUNTY SCHOCL DISTRICT POLICE EIEFP 1ENT CCSDVizsr SNt
) <
Page a.f:g_ z INCIDENT REPORT = ‘! Bves 3w |04-C505-4
Sgec feCe ey R Frosecuion Alemz | [] Clly __) R SCHPROP []TELE [[] OJ. |Ares
Loitering About School L Oms. OYes [l | O R Coutly L COew  |OF |NE
Locaton of Incident: {Location Narbe- & Streaf) Ciy _S:(“ 2p Coda
owman E/School 4225 N. Lamont st. |Las vegas [NV || 89115
Mot | Day Year | DayW% | Trm Monh | Dey | Year Tire2eHIL | BasCrme GenpRine Substance ADuse
g q Unk |y N
05 05 |04 |Wed jo845 Is 05 04 0545  |H R EIW ¥ EIEN
Mont | Day Year DayWk | Time | \ ComwcingRezots? | 7ype*Repea
05 105 o4 Wed 10900 i "R Ye [ M W'Smtemenrs
" f Amast was made, neme Ar ) on aporoodate page and pice # of Amestaas in bo s orting OMizer
YN YN 1332 Chnsmpher Hosein
Wisthere 2 witness? [ Vicim [ Othar |xx Can suspedt vehicle bs ident’ed? Persoq Reparting Sig-ature
Can sugpact banamed? XX 15 50 en prope-ty traceablc ? ioeifielEle?) . Rudd
Car: sispact ba localed? XX ks e Fhys cal ev dece present? Sugenvi Report Fol owe-Uin
Can suspect be desaited? XX| 1s thare signifizat M O 7 XX /D I . -l Y
\ Can suspect be danifpd? XX Cirniratstes wark parkorned? 1 jxx] P pecilisistrima-Tazn
Statement Can 1.D. , . .
\# B v [ conmst v-r:.-# e | Sanpant Meme {Last/ First/ Middle) OR Business Name
| Jw Der O MisngRnawy'  { Yes[] NoB | vesi§ NoT))CCSD/State of NV
Data of Birth Social Security Raco | Sex | Mt | wi. | Ma¥ Eyes | Busmess/Sanool Nams
/ / /i 11 2] 7] t lLowmanE/School 4225 N. Lamom £y
Residenoa Address: (Numbear & Street) Bldg rApt# Ciyy State  Zip Code Easf-’jhn& N /
/ / ] ! ! / | BusPond; 30 Ea
Bueinase/School Address.  (Number & Stoet) ity State | Zip Code c;cbn‘_m - CCSD Enployea
4225 Lamont St Las Vegas v (89115 [ Stugert
] Oy 0O Comtaot \'all-.# g;';_mhzlg Sonaaz  |Name Lam/ Fist/ Middle) OR Business Na~e
2 RW (03R” — wWisng'Rnawy / vesB) No[J| ves R Nc - Rl.ldd, L.
Date cf Birtn Socia” SeaL ity & Rar Smx HI. Eyes | BuskvesaBehom) Nare:
12972 § nk | F 15 00" oo 1k |Fiae /
Residence Address: (Number & Streat)| BIdg./ApL. #\ City Staie 2ip Code Res.Phone:
. X L.as Vegas 89115 Bus.Phone: ! exr/
Business/Schoal Adaness: [Number & Stree?) City Siate Zip Coda Croupation D CCED Employos
/ / # Unemployed . | O stugent
& |DSuspect] Year | Make Modsl _[ Valuo DESCRIFTION & Golf Cat 12 Oft-rcad 18 Traikr
| \ Divkim | , ’ , 12-door 7 Hsichoack 13 Pickup 19 Uity Truck
/ : ! 2 4-dowr & Mini TACamper 14 Pfup wiT pmper 20 Vaini Van ;
License# State Lic. Typo Mosy ¢, 3 Blcycle 9 Mhni TriUtikty 1ERV 99 Other (degaribe)
/ / ] ! 4 Conver:bis 10 Niaped 16 Srawmcalle F
! ! 5 Didt Blkes 11 Motorcycis 17 Stetion Wiagan 4
N
VJ *J R . ; , . . Y . FEATLRES 8 &-¥éhwe| Drive 16 Extra A 2nna 24 Dacr Panels gone
AR A A A RN AR RN AR 1 FH-3Lmryer 9 Sunfot 17 Primer 25 8rokan Windows
W LEE 2P-Bumpar 10 Special Tias 18 Rust 26 _oud Mufter
g: ;)nu 1 ;::;:;)2 fm 3 25 vallow 3BudhaiSeds  \§Speadifion Y3 Decorebve Paint 27 Treber Hitch { Tow bar
3 26 PrimeRust! 4 Bench Soats 12 Ra Bar 20 Metallc paint 28 Damape i Frant
1 Unknown 7 Bronza 13 L. Green 13 Purple 27 Primer!G 5T-Top 13 Spotignts 21 Peinled I-scrption 28 Damage lo Rear
2 Baige 8 Brown 14 Grman 20 Reg MIMETSPY1 g vingt top 14 Lave' Alared 22 BickeronBody 30 Dermge 1o Side
3 Black 8 Copper 15Dk, Groen 21 Silvar 28 Chepime 7 ubcapu 1S Tintad Windows 23 Slicker on Wrkiow
LLE ch:’ by m: " 2q va 2o1avender  NNNENINN & ofPates  [JFroni| Wherm s Other Plaa? P#!Data/Time / NCIC
He " 2 22 Tan 30 MUt ETUCLU Missing . DRear
5 Blua 11 Gokd 17 Orange 23 Turquoise 98 Other
6 Dk. Blua 12 Gray 18 Pink 24 While lgndion Locked? Door Lacked? Keys in Vahice? Payments Cumant?
Yes D) NolJ] Unk[]) Yes [ Ne[] unk[] yes ] e[ unk(] ves [J No[J unk(]
[ Reglstered: | Tow Rel | Owner's Name (Last, Firsi, Midcls) or Firm Neme Date of 3Nk Sodial Security #
[ tegat J @
i Address; (Number & Streat) Bldp JAptit Ciy Stata Zip Czde Xes.Phine:
| : ) BuaFhore: ar
Property Listing COmpleﬂ!? YN U
| s—su--dl ]
Pers. | SBIE | LITR 1 Caider * Barrel . . Dezaiption
3 |stas chJ Maka or@rand / Mcdel Colat®) | "Sze | Longm | OZOMN Sarfal INumber! DAN oy. (rehuts cnes et o0 e
: =
T i P 2 { :
— )|
L /A/}f’ P ey U’l_J
_/ (é]
A
[ L |
UCRCODE A CashiNole&/Gasing C E Ot I E - -+ L
85 Casino Chipaietz, ice Eq. ndl. Comg.Aers) fa05.ane K Miscel aneous /B sydas/Aate Pastsi
CATEGORIES 8 Jewsiry & Procious Metals € N&'Swazdc(iamemsuuﬂg%‘nu ?(_t::mf éﬁzﬁg.ﬂéﬁgs‘ Badgasteis,) *
C Glating & Fus G Fireams {NOT Amme or § topas) J Livettock (NOT Domestic;
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) A z CLARKC  ITY SCHOOL DISTRICT POLICE DEPARTMER EvonulRe
Page A of _> w |NCIDENT REPORT o |oa-0505.4354
% 1| CitediAmasted | vens Tg'm; Nama {Lat, F.cxt, Middla) Monikers %
3 lCited | vesLJ Nof3)} Pigeon, Christopher, Edward
Age of DOB Socal Secunty # Raca Sex | dt [W Haw | Eyes | Business/School Gecupzion
08/31/62 I White hale 511”1175 |1Brn B Unemployed
dress: “Ramser L Swew] ~BiggJAoth Ty . Siate “HipCode Rés Frone
4300 Lamont st. 1260 lLas Vegas NV so115 Nome
Last Seen Wearing Citaton # v Business Phane EXl.
P# ~axing ATL / Date / Time
IBlue shorts,Grey Sleeveless T-Shirt,sneakers,glasses 03284710 0
e | Ciwciamesed  [vens %‘gglﬁgz; Name fLast, First, Middie) l Monl.ers DX
Yes[J No O .
[Focial Secuniy® ‘,R?ce ,s:« l A [T JHE'F "}'E\Tes Busineas'Schod] Occunetior
(Hombe: £ S Yea) Tﬁ?gﬁpm ’ Chy l l Bt !?ii_coae TRes Phone.
\-aﬁsnn Wearing Citadan # Buslress Phone Ex.

/ Narrative must bs pomilieted Explain solvability factors:

On 05/05/04 at approx. 0915hrs. I received a call from Dispatch dirécting me to Lowman Elementary School in reference to
a subject of a past lewdness crime on School property.

Upon arrival at 4225 N. Lamont st., I was approzched by the assistant principal who was informed by a parent of seeing a white
ale who had opened his pants and was stroking his penis in front of tier 14 yr. old daughter and 12 yr, old son while on the C.A.T
Bus #113 on 4/22/04, {see statement attached) now peeping through School fence at Children in playgrour:d while dropping her son
off 1o School at Lowman's Elementary.

While conducting an immediate canvass of area, in direction of flight, suspect was seen sitting at Bus Stop bench on Las Vegas
Bivd and Lamont st. After conducting my common right of inquiry into his conduct, suspect procuced valid identification which
was verified by Dispatch through N.C.1.C and S.C.O.PE and returned s a registered Felon, public lewdness priors, and an
active warrant from Pennsylvania. When asked, why was he looking through fence at children? subject replied, * I crossed the
strect and was just looking, not bothering anyone, you are Clark County Police, why are you asking me questions?”

=z
>
2
o]
>
o
<
m

Chtation #03284710 was issued for, "Loitering About School,” under N.R.S 207.270 code 5714 and "Failure to chauge address,"
as a registered Ex-Felon as required by Jaw under N.R.S 207.100 code $707, at which time last registered address was given as 35
West Oweas and not the current address of 430C Lamont st. #260 Las Vegas NV 891 15, Pennsylvania failed to request extradition
as notified by dispatch.

ADSAULT DATA LARCENY CLASSIFICATICN ) BUROLARY DATA
1 Hands, Figt, Feet (wih submta~tial injury) A Pocket Picking E From Aulos {Eixc. Parts & Access)) D 1 High Schaol E] € Day (8 am-8pm)
8 Purse-Snaiching I ;{2 Midde Sehoal 3 7 v (s pm-sam;
2 Hangs, Fist, Feet (vithout substantiatinury) | © From Any Coin Ooer. Machine F Other? AT [J3Elementary Schoal {7} 8 Unknown
’ D From Bullsing {Exz. Shoplting & Coin Oper. Machina) D‘4 Forca D S Cther Dist. Tacilty
k il i 75 e force Closoter 1
PREMISE (general) I PREMISE (spacific) " SUROUNDING AREA RELATIONSHIP T SUSPECT
T Schoo! Building 1 Elevator/Stairs 1 Alley 1 Student/Classmats 13 None
2 Bug/Bus Siop 2 Driveway 2 Adjacent Open Fiald/Dasert 2 Co-Worker/Partner 14 Rival Gang Member &
3 Bchool Property 3 Parking Lot 3 Miadie cf Block 3 Furer CoWorkerPartper 5 OthefNone s
4 Trensportation Yerd 4 Rest Room <4 Comer 4 Fiance B — m
§ Park/Sports Field 5 RooiwClassroomiDffice 5 Culde-Sac 5 Spousa | fos]
6 Office 6 Sporting Event 6 Neighborhood/Resiidar tial 7 Roommate >
7 Child Care ssomerSidewalk | 7gpcppmg Canter 8 Former Roommats r
8 Store Room/Shed ’ =51 oma:plgaygmund 8 School { Dist. Employes =
9 StreetRoetwzy | ST T 10immediate FaTily p
10 Venicle 11 Neighbor e
11 Warehouse 12 Ralative by marriage
©8 Other 3 . ] 99 99 13
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< {am, of the Tlark County School District Police Department and inform you that:

ge:';_ of ; ' ‘CLARK-  JNTY SCHOOL DISTRICT POLICED _RTMENT : ,
~ STATEMENT REPORT B, .y |

FOR OFFICIAL POLICE USE ONLY
CHECKONE: JVICTIM X\NITNESS U SUSPECT —~ chacked, W'arn‘vrsq &Walver balow must be completed
| AT A LAY o
Location of Incident (Number & Strest) LA 5y = 2,-5 Lf

Lowmwfztzm < (AT

NOILY207
BUE Rl

T

P —— T A

Date of Birth | Sacial Sequriov e Race Sex HL. J Wi Hair Eyi " Businass’School :ama e

. — S0

M‘DJ B ¥ |l SR | U - -

Reirdpros Aridrace: Numaar & Streal Bldg/Apts | Gty : ater | ZipCode | Res. Frone 232

zZ<

267 | LA NVAY: e &5

Business/Schoc) Address: {Nunber & Sirest) City Stete ZipCode | Cecuration: O CTSD Empeoyse &
L Q Student

WARNING: BEFORE YOU ARE ASKED ANY QUE"S_T"IONS, YOU MUST UNDERSTAND YOUR RIGHTS

poy

. You kave the rignt to rema’n silent.

. 6. Anvthing you say can and wiit be used agzinst you in Juygni
2. Anythlrg you say can and vill be used aga#

you il a court Court.
. (I 16 years or older and accused of a falony
cerlified as an adutt and tried in Adutt
statement ycu make zan and wil |

~

_l__ 3. Yau have the right to speak
ker presant with you

y attomey and have himy/

u are belng quastioned. sed against you in Aduit

HIAIVM ONV
ONINHYM 193d48Ns

_ AR you cannot af‘grd4f hire an attorney, one will ba v Court.
. tesent you before asty questioning, if you AVYER: 1. | understand each of theseTights as exclained to me.
2. Having these rigyn'mjnn. | wish 1o maks a statement
(FOR JUVENILES, ALSO USE THE FOLLOWING JUVENILE MIRANDA PLUS) -+ toyounow
—— & You have the right to havs your parent or quardian present
duslhg questionlrg.

2 L oCH - Einl &
a_§ A\;e,eo.mb PRevicn=i Y ON H-22-odl THIS SAME

« ON TREF uaweﬂ& SHAD APENED Lh< Pha S Al
5. W\ - ] '_*[': g@a

6

FAILYHHYN

L& '- —1 u‘

.’ ‘ LW -HM’

5. ]

3.9 g)@k@\

10.’:_ —l‘
A

. _Jﬂﬂj:d‘____‘

12 { fS o 24

3. :‘ Kl _—
~ I E O 8

14,

15.

16.

12.

18.

19’ /

—

Gity

Lceation of Smiemen:_Mumhsr:nzvz]- ’
FARS A Lpmnd s s [(#sms

State ZIpCode Month Day

MJAsQUS 05 (o5

Year | Time 24 HA.

o | /000

Zz
/_ o3
| bave read this statemen consisting of page(s), and | afirm to the truth and acouracy of the facts contained herein. | undarstand that g D
- knowingly making false steternents may subject me to appropriate criminal/civil action as praviged by faw. g §
o
) ) o y, g
- oA
WITNESS: /f% e € UFL m

Signfrure of Persen Giving Vo.untary Siatement s (School Police Officer Oniv)
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El City

LAS VEGAS METROPOLITAN POLICE DEPARTMENT

ARREST REPORT

@5?&“54?¥/9

[)Zl County l_—x:| Adult Juventle Sector/Beat H2
ID/EVENT# ARRESTEE'S NAME (Last, First, Middle) S.S#
1694872 _ |PIGEON,CHRISTOPHER _ o b —

ARRESTEE'S ADDRESS
4300 NORTH LAMONT, #260, LAS VEGAS, NEVADA 89110 ___

(Number, Stre

et,“bﬁ, State, ilp Codé)

CHARGES:  nen AND GROSS LEWDNESS, SECOND OFFENSE
OCCURRED: DATE | DAY OF WEEK ( TIME ILOCATION OF ARREST (Number, Street, City, State, ZIp Code)
. 10m8/05 | _TUESDAY | 1700HRS 3528 MARYLAND PARKWAY, LAS VEGAS, NEVADA 89109 _
RACE | SEX | D.O.B. ‘l HT l WT | HAR EYES PLACE OF BIRTH
W M | oarstez | 511" | 470 | BRO BRO ALBANY, NEW YORK
CIRCUMSTANCES OF ARREST

OFFICERS INVOLVED:

Officer R. Gill, P#6237

VICTIMS: Clarissa Pickard
Chris Sherman
Jonathan Boyko
DETAILS:

On October 18, 2005, 1, Officer R. Gill, P#6237, while operating as marked patrol unit 3K1,
, responded to 3528 Maryland Parkway, reference a male who was exposing his penis and
b masturbating in the junior’s clothing section at JCPenney retail store at the Boulevard Mall.

The first victim, Clarissa Pickard, said that she saw the suspect, Christopher Pigeon, with
his penis out of his pants and in his hand, and he was stroking it, masturbating in an area
open to the public. The second and third victims, Chris Sherman and Jonathan Boyko,
said that they observed Pigeon via closed circuit television from the security office doing
the same thing that Pickard reported.

In a records check of Pigeon, | learned that he had a previous conviction for open and
gross lewdness on 01/06/03 stemming from an arrest on 07/31/02. Pigeon also had a
second arrest for the same charge, but with a dismissal on 12/26/04. Due to the first
conviction of gross misdemeanor for open and gross lewdness, and the facts presented
today, Pigeon was booked into Clark County Detention Center for open and gross
lewdness second offense, a felony.

RG/Ikt (Records)

Job #29958

Date & Time Dictated: 10/18/05 2344 hours
Date & Time Transcribed: 10/19/05 0728 hours

APPROVED BY
C. Klatt, Lt.

CONNECTING RPTS. (Type or Event Number)
051018-2265

6237
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Page / of - DECLARATION OF ARREST 1D. #: /é?ﬁ/f 7=\
True Name: %6 @'\I WIS’('OH'f'tY(_ Date of Arrsst:M Time of Arrest: _40_5:?_ ’

. mmmmmm

THE UNDERSIGNED MAXES THE FOLLOWING DECLARATIONS SUBJECT TO THE PENALTY FOR PERJLRY AND SAYS: That { am s peace olticer with AWPD

{Depariment), Clark
* County, Nevada, being $0 empioyed for a period ol !‘ yoars § ). Thast ) & e ing facts and ci

which lead mw to belisve thal the sbove nemed subject committed (or

v commiting the tnss o EXITALOW CoaMICTeD e (fFerior P o LEISTER. £pop w. g@yﬂfm)wwmw
( ADORENS. 18YATE?
and hat 1he offense cocumed st spprowmadely /ﬁw hounmh_&mol J“Q’# .W

. Inthe county of O Ciark ot/ City of Lus Vegas, NV.
DETALS PFOR PROBASLE CAUNE:

N 072008 AT Ay [ole fias [ ofe J.NeWwms. Phsez) | pfasanalg
_AS MAREED (T 2;477 Arciven AT EDWARS Miw Storage 47 S©OO

w. Odeyorpss PF(';MANQ 4 BoTormen wio LWae Fosc gy bLviak, suT OF
SRIGE UNT . oV Col X e STHFE AT THE SToRAGE. [Ty |
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LoV TCD  op 032806 o _TRony  ofa pvo Gews s (rupncss s VRias Mo
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s Pocaster from Ruson) 071608 svp Ao Bﬂw)a; As s THIS BATe,
10 _R&uren_wnth T pin Memzo M8 4 Gauvicay Sex 6776vpor ,
| s yop THAT PiGeow wag st Sesn) weuee, 4 flep Spaers
Jmsey WIH AN ot Wi TE SR TS | HE whe Caeyysty A4 tainony BAG

Mg vy GuRowTE To LbhoomnT AT B Aub CHsYOUWE .
U QS0 Houps | Exirep GO w Qs A
&g cH A A1 P AT

Ageod %—‘(I—Mu\l IeNTLh €0 ﬂwj‘g;, | Tow Hm [ wﬁ. Lo JonET
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

page_| _ot " DECLARATION OF ARREST o0 694275 !
True Name: %é EQAJ, W’S/’OM Date of Arrest: M Time of Arrest: L0509 -

‘!‘}_.(EWDERSIGNEDIIAKESMFMOWIW DECLARATIONS SUBJECT TO THE PENALTY FOR PERJURY ANG SAYS: That | am a peacs officer with AVMP ﬁ (Owpariment), Clark

County, Neveda, bsing 50 employed for a period o yoars gronia). That ( lsamed the lollowing facts and circumatances which lsad me to believe that the above nawned subject commitied (or

e comrting) e terme o ZXETALON CoAMICTeD B (FFer . (1 O REISTH. 5500 W. %ﬂ_ w o §1l08
. {ADDRESS /CITY / STATE | TP )
and that the oft d w app 'm_é..__ﬂw hunmn_&mu Jb(LrY ‘Zﬂ’ﬂ . in the county of O Clark orLCity of Las Vegas, NV.

DETALS FOR PROBANLE CALGE:
N 072098 AT Agout [olb les /, oFe J . NEWwmE Stz | oArazidG
AS_Manees T ZKT | Arosvep AT EDWARLS M STORALE AT STOO
W. OfeyovmE REGADNC 4 BuToMA Wiio WAS Possigry bivinky su? OF
STORME T, o/ ColTART_ aTH- ST AT THE SoRAGE vty |
wes  pfeemen Tear i Segeor o Qucsﬁeu, L isTateR [ ron/
HAR ARiney LEFT THE GMAEX . A Rreros Clak, Fpom [Wirmations
“PrOV0EY ﬁ\i _</'(/77""P' SmMM_qg/_,_/ﬁﬁ@q@?z LT
_DfEE oF B.rwf 05"3767— wAs 4 QWvicen Sex gFese.  [(Geon wias
LoV TCD  of 0F2506 o fovy oA s Gow s (Buontess pl s ViRigs Mo
_BuarEn 4 Cou W SATE Soe oFrwode Risiey pwy) wg o Aaron
wes BEcsSp from iSon 071008 40 Ao Bﬁwb; AS o THIS PATE
2 R&qsrern. wirhd- T gio Mewzo M8 4 GavierY S 87,
| ps Toup THAT P)Gevw) wap s Ses  Wearine, 4 flFp Spants
Juesey it AV ot wireSiets | He wie Creeynty 4 wavnpny B8
Wl oSty GurosTe To  LahaomaT AT Bie: Asb CHeyewne .
FC 1050 Howrs | Exlep DO w. gleyws A
M%=pven A ,Sfuﬂt‘-c:r M&Tcﬂl.d[( EQEQ{S Dot Prions. oW Cawcsc
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VaTesT 4ty by R ST | Foenn i3 fap31d Ao

Wherefore, Doclanm prays that a finding be made by a magistrate that probable cause exists to hold said pl%'lhmm hwjnﬁ'ﬂ‘edurpes are nufa«:myl
gross misdemaanar) or for trial (if charges are a misdemaeanor), iy
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

DECLARATION OF ARREST
ID#: _1694872 EVENT: _0809151287
TRUE NAME: DATE OF ARREST: TIME OF ARREST:
PIGEON, CHRISTOPHER 09-15-08 1045

OTHER CHARGES RECOMMENDED FOR CONSIDERATION:

THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS SUBJECT TO THE PENALTY FOR PERJURY AND
SAvs: That | am a peace officer with the Las Vegas Metropolitan Police Department, Clark County,
Nevada, being s0 employed for a period of 16 MONTHS.

That | learmed the following facts and circumstances which lead me to believe that PIGEON,
CHRISTOPHER committed (or was committing) the offense of SEX OFFENDER FAIL TO
CHANGE ADDRESS at the location of 1500 FREMONT LV, NV 838101,

That the offense occurred at approximately 1040 hours on the 15 day of SEPTEMBER, 2008.

ON 09-15-08 AT APPROXIMATELY 1040 HRS, | OFFICER R.VOODRE P#10042 AND OFFICER
B.ZLATEFF P#9186, WHILE OPERATING AS MARKED BIKE PATROL UNIT 2AB DISCOVERED

A SEX OFFENDER WHO FAILED TO CHANGE HIS ADDRESS AT 1500 FREMONT APT120
WHILE CHECKING IDLS.

OFFICERS MADE CONTACT WITH THE MANAGER AT THE SUNFLOWER APARTMENT
COMPLEX WHO STATED C. PIGEON HAS BEEN A RESIDENT OF THE COMPLEX SINCE 09-
08-08. A RECORDS CHECK OF C. PIGEON SHOWS HE IS A REGISTERED SEX OFFENDER
FOR OPEN/GROSS LEWDNESS, WHICH IS A FELONY, AND SHOWS A REGISTERED
ADDRESS OF 117 N.9TH ST LV, NV 89101 AS OF 08-08-08. OFFICERS MADE CONTACT WITH
C. PIGEON IN ROOM 120, WHO IDENTIFIED HIMSELF VERBALLY. C. PIGEON STATED HE
HAS BEEN BUSY AND DIDN'T HAVE THE TIME TO CHANGE HIS ADDRESS. C. PIGEON
STATED HE WAS JUST ARRESTED THREE WEEKS AGO FOR FAILURE TO CHANGE
ADDRESS, WHICH WAS VERIFIED IN SCOPE, WHICH SHOWS A ARREST DATE OF 07-30-08.
C. PIGEON HAD ONE WEEK TO CHANGE HIS ADDRESS AND DID NOT HAVE A VALID
- REASON HE DID NOT CHANGE HIS ADDRESS WITHIN 48 HOURS.

- BASED ON THE ABOVE FACTS AND CIRCUMSTANCES, C. PIGEON WAS PLACED UNDER

ARREST FOR SEX OFFENDER FAILURE TO CHANGE ADDRESS AND TRANSPORTED TO
CCDC WHERE HE WAS BOOKED ACCORDINGLY.

UNLAWFUL DISSEMINATION of this restricted
information is PROHIBITED. Violation will
subject the offender to Criminal znd Civi* liability.

SEP 16 2008

‘ Refeased to GIafk Gounty OA'z OFFICE
#uhas .\h_!gas Mdmﬂlﬂﬂh @gsé%mﬁlmﬁ‘

LVMPO374 (Rev, 2/00 ) » AUTOMATED/WP12
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LAS VEGAS METROPOLITAN POLK..‘.E DEPARTMENT
DECLARATION OF ARREST CONTINUATION
- Page 2

10#: _1694872 EVENT: _0809151287

Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists to
hold said person for preliminary hearing (if charges are a felony or gross misdemeanor) or for trial

(if charges are misdemeanor).
Declarant 'M

R.VOODRE P#10042

UNLAWFUL DISSEMINATION of iris resdivied
information is PROHIBITED. Violation will
subject the offender to Criminal and Civit liability.

SEpP 16 2008

Released to Ctdtk Gounty DA's OFFICE
Lag Vegee Matv@puiian Polivs riepanment

£
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

DECLARATION OF ARREST
ID#: _1694872 EVENT: _081204-1030
TRUE NAME: DATE OF ARREST: TIME OF ARREST:
PIGEON, CHRISTOPHER 12/04/2008 0815

OTHER CHARGES RECOMMENDED FOR CONSIDERATION:

THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS SUBJECT TO THE PENALTY FOR PERJURY AND
SAYS: That | am a peace officer with the Las Vegas Metropolitan Police Department, Clark County,
Nevada, being so employed for a period of 20 years.

That | leamed the following facts and circumstances which lead me to bslieve that PIGEON,

* CHRISTOPHER committed (or was committing) the offense of Convicted Sex Offender Failure to

Change Address at the location of 1100 E. Fremont Apt. # 18 Las Vegas NV 89101.
That the offense occurred at approximately 0815 hours on the 4th day of December, 2008.

On December 4" 2008 at approximately 0815 hrs. Detective P. Szegedi P# 8295 and 1 Detective
J. Montoya P# 3501 operating as SC73 arrived at 1100 E. Fremont to assist 2A55, Officer R. Bilyeu
P# 7524 and 2C22, Officer R. Rodriguez P# 8929, who had come into contact with a white male
adult who identified himself verbally as Christopher Pigeon, DOB 8-31-1962, SS#

Christopher Pigeon is a two time convicted Sex Offender for Open/Gross Lewdness out of the
State of Nevada, in 2006 and in 2003. A records check shows Pigeon is registered as residing at
1100 E. Fremont Apt# 18 since 09/26/08. However, Pigeon was residing at Apt. # 15 at this same
address since 12/01/2008. This was confirmed by Norma Andaluz who is the manager at the 1100
East Fremont Street address.

Due to the fact Pigeon was living at Apt. #15 since December 1, 2008 and we came into contact
with him on December 4, 2008, he was arrested for Convicted Sex Offender Failure to Change
address within the 48 hours allotted by law.

Pigeon has numerous priors for Ex Felon Failure to Change Address and Sex Offender Failure to
Change Address among other arrests. He was uncooperative stating he did not have to register

that we were just harassing him and that he is not a sex offender. On another occassion, P §%mc\ed
had contact with patrol officers, where he was hiding/living in a stor:age- Iockehand w ls@i sub

uncooperative with the officers stating he did not have to reglstér'-f ’ o G mma\ and Civit ity
Christopher Pigeon was arrested for Convicted Sex Offender FéTure to reglster NRS 179D.550.
He was transported to CCDC and booked accordingly.
Ng OFFICE
Re\ea sed }\(A) %‘g ¢ County‘ ce \‘.uparimé'ﬂt

12y
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
DECLARATION OF ARREST CONTINUATION
Page 2

ID#: _1694872 EVENT: _081204-1030

‘Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists to
hold said person for preliminary hearing (if charges are a felony or gross misdemeanor) or for trial .
(if charges are misdemeanor).

Declarant

orFiICE
C,OU W Dp Degd,nm&n\

Chatk
Re\e; “Z’fd X\ne*mp‘)“‘a“/a\

LVMPR374 (Rev. 200 ) - AUTOMATED/WP12

000276



000277



LAS VEGAS METROPOLITAN POLICE DEPARTMENT

ARRESTREPORT g 09 S 79K / s
[ oy E County [ X ] Adutt [ Juuventie Sector/Beat M2
ID/IEVENT# ARRESTEE'S NAME (Last, First, Middte) S.S.#
1694872 PIGEON, CHRISTOPHER
ARRESTEE'S ADDRESS {Number, Streot, City, State, ZIp Cods)

CHARGES:

OPEN AND GROSS LEWDNESS, NRS 201.210

- | OCCURRED: DATE DAY OF WEEK TIME

LOCATION OF ARREST (Number, Street, City, State, Zip Code)

05/08/09 SATURDAY 2130 HRS | 3300 SOUTH LAS VEGAS BOULEVARD, LAS VEGAS, NEVADA, 89109
RACE | SEX D.0.8. HT WT HAIR EYES PLACE OF BIRTH
M 08/31/62
CIRCUMSTANCES OF ARREST

'OFFICERS INVOLVED:

Officer B. Jones, P#96879, 7TM3B
Officer R. Voodre, P#1 0042, 7M3B

VICTIM: Mellan,
— ——WITNESS Abbott, Al-Amin
Treasure Island Security
DETAILS:

On May 9, 2009, at approximately 2110 hours
Voodre, P#10042, while operating as mark

|, Officer B. Jones, P#9679, and Officer R.
ed patrol unit 7M3B, responded to the Treasure

Island at 3300 South Las Vegas Boulevard in reference to a male who had touched a

cocktail waitress inappropriately. Upon arrival,
identified himseif verbally as Christopher Pigeo
. Arecords check showed

counts of open and g
Melian,

that Pigeon had put his han

sexual manner,

She then notified security and Pigeon was taken into custody by Security Officer Al-Amin

the male, who was in security custody,
n, date of
that Pigeonwas a
ross lewdness from 2003 and 20086

birth 08/31/62, social security
registered sex offender for two
n Nevada. | spoke with

» @ cocktail waitress at the Treasure Island, who had stated

d on the small of her back and slid it onto her buttock in a

Abbott. Mellan stated she had Previous contact with Pigeon on May 2, 2009, when he

I had Pigeon on custody, | conducted a ane-on-one and
touched her. Security foo
ne and following Mellan off

the same man she ¢l

getting up from a slot machi

aimed

off the property by security. While
Mellan confirmed that Pigeon was
tage shows a brief clip of Pigeon
camera at 1937 hours. The video

ARRESTING OFFICER(S)

Pit
B. JONES 9679
LVMPD 602 (REV. 12.90) - AUTOMATED

APPROVED BY

+++APPROVED+++
LT J Whitehead 3487
05/10/09 @ 1408 hrs

CONNECTING RPTS. (Type or Event Number)

090508-3258
REQUEST FOR PROSECUTION, WITNESS LiST,
TCR, DOA, ICR, TWO VOLUNTARY
STATEMENTS




LAS VEGAS METROPOLITAN POLICE DEPARTMENT

CONTINUATION REPORT
ID/Event Number: 1684872 _ Page 2 of 2

did not show the actual incident as Pigeon walked out of range. Pigeon was transported
to Clark County Detention Center and booked for felony open and gross lewdness based
on his two prior convictions.

BJ/dkj (Reports)

Job#127177 ‘

Date & Time Dictated: 05/10/09 0114 hours
Date & Time Transcribed: 05/10/09 0709 hours
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. o « .VEGAS METROPOLITAN POLICE DEPARTME. 022)( 0/
PR Y , ARREST REPORT JOF 21
i . A
[: City E County E Adult D Juvenlle Sector/Beat M3

ID/EVENT# ARRESTEE'S NAME {Last, First, Middle) s.s.#4

1964872 | ... ___ . _PIGEON.CHRISTOPHERE _ e . _
ARRESTEE'S ADDRESS (Number, Strest, Clty, Stats, Zip Cods)
_ e e+ e ... .._200S8™ST,LASVEGAS,NvE89101 e
CHARGES: OPEN AND GROSS LEWDNESS (2 COUNTS) NRS 201.210

OCCURRED:  DATE [ HR?'EFVVER_"'_ﬁin'sn_'llbcxrloh’d?;nﬁe_s"r (Number, Straet, City, State, ZIp Code)

. __ 12410 | TUE 2823 | 3600 SLAS VEGAS BLVD, LAS VEGAS, NV 89109
RACE SEX D.0.B. HT wT HAIR EYES PLACE OF BIRTH
w M 8-31-62 6'0" 165 BRO | BRO ALBANY, NY
CIRCUMSTANCES OF ARREST
OFFICERS INVOLVED: T. CRUMRINE #8881/ 1M49
VICTIMS: _Rim, Connie Haejung
LV, NV 89131

Sentmanat-Martinez, Jenny

LV. NV 89117

PROPERTY IMPOUNDED: One VHS Surveillance tape from Bellagio Hotel
Impounded to LVMPD Evidence Vault .

On 11-2-10 at approximately 2340 hours, | Officer T. Crumrine #8881 operating marked patrol unit 1M49 was
assigned to an indecent exposure call at Bellagio Hotel and Casino 3600 S Las Vegas Blvd, Las Vegas, NV
89109. Upon arrival at 2350 hours, | made contact with victims Rim, Connie and Sentmanat-Martinez, Jenny
who stated that at approximately 2320 hours they were sitting in the slot area next to the poker room. Rim and
Sentmanat-Martinez stated that a white male adult suspect {later identified as Pigeon, Christopher) was sitting
at a slot machine in the same bank and on the same side, with one open seat between Rim and the suspect.
Rim had her back to Pigeon and was facing Sentmanat-Martinez who was facing Rim and Pigeon. Sentmanat-
Martinez stated that while she was talking to Rim she observed Pigeon remove his penis from his pants and
begin masturbating while looking at both Rim and Sentmanat-Martinez. Sentmanat-Martinez stated that she
was so shocked that she told Rim to turn around and look to confirm what she saw. Rim stated that she turned
around and observed Pigeon holding his penis and masturbating. Sentmanat-Martinez and Rim got up and
went to the poker room to surmmon security. Sentmanat-Martinez stated that Pigeon got up and began walking
away, and that when security approached Pigeon he attempted to run before being detained by security.

| then made contact with Bellagio Surveillance and viewed video which showed Sentmanat-Martinez, Rim and
Pigeon sitting as described in the slot area at 2323 hours when Pigeon puts his hand in his crotch area for
approximately one minute. Pigeon’s back was facing the camera. The video shows Sentmanat-Martinez signal
Rim to tum around and Rim turns and looks at Pigeon, then Sentmanat-Martinez and Rim get up and run
toward the poker room. Pigeon got up and walked off moments later. '

CONFIDENTIAL

ARRESTING OFFICER(S) P# APPROVED BY CONNECTING RPTS. (Type or Event Number)
Lt. A. Walsh p# 5994 TCR/DOAACRVol. Stmt./Prop. Rpt
T. Crumrine 8881 11/0310 :
0525 hrs RIM
\MAG‘ED
]
LVMPD 602 (REV, 12-50) « AUTOMATED/WP12
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weore A g VEGAS METROPOLITAN POLICE DEPARTMEP’

- CONTINUATION REPORT
ID/Event Number: 1964872 ' Page 2 of 2

~ | made contact with Pigeon at 0005 hours and advised Pigeon that he was under arrest for Open and Gross
Lewdness. While completing paperwork in the security office, Pigeon made several spontaneous and
unsolicited statements. The first was that his actions were not illegal so long as the person complaining did not
tell him that they were offended. The second was that his penis was so impressive that no person would
complain about seeing it. These statements were captured on Bellagio Surveillance video and audio.

A records check revealed that Pigeon has three previous convictions for Open and Gross Lewdness, ali of
whichi are in Las Vegas: Case number C-216699 Conviction date 3-28-06 (Felony), Case number C-186418
Conviction date 1-6-03 (Gross Misd), Case number C254530 Conviction date 11-18-09.

Due to the fact that Pigeon did fondle and touch his penis to an extent amounting to more than exposure, in

a place open to the public, | placed Pigeon under arrest for two counts of Open and Gross Lewdness NRS
201.210. | transported Pigeon to Clark County Detention Center and booked Pigeon accordingly.

RIM
GED
NN )
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Electronically Filed
5/16/2018 11:25 AM
Steven D. Grierson
1/l ORDR CLERK OF THE COUEg
Judge Douglas E. Smith w ~
2\ Eighth Judicial District Court
3 Department VIII
Regional Justice Center
4|l 200 Lewis Avenue
Las Vegas, Nevada 89155
S| (702)671-4338
6 DISTRICT COURT
. CLARK COUNTY, NEVADA
8|| STATE OF NEVADA,
9 Plaintiff,
10 -Vs- CASE NO: C-13-290261-1
11 || CHRISTOPHER PIGEON, DEPT NO: VI
12 Defendant.
13
SPECIAL FINDINGS
14
Based upon the totality of the circumstances, all pleadings in Mr. Pigeon’s case, NRS
15
207.010, Eighth Amendment to the Constitution of the United States, Defendant’s PSI, past
16
Nevada State cases, many arrests and convictions of Mr. Pigeon:
17
1. Defendant was in his late 40s when this crime was committed.
18 : .
2. Defendant illegally moved from an apartment to a storage unit of which a
19 photo of the storage unit was set up as a bedroom.
20 3. Defendant said, “I don’t often talk to young girls, but I find this particular girl
21 [12 years of age] very nice, bright, interesting. I thought she was a ‘nice specimen.’ I just
22 sort of fell in the first stages of love with her and was trying to get to know her over the
23 summer. There were only two weeks before school was out so I was really trying to get to --
24 get her to let me meet her mom or dad.”
25 4. Pigeon further said, “My intention was to marry her ... I mean, obviously |
26 was somewhat sexually attracted to her.”
27 5. Pigeon said on May 17, 2013, he was at the park across from C.C.’s school
28| because he “was going to look in the hallway briefly to see if [C.C.] might not be there.”
DOUGLAS E. SMITH
DISTRICT JUDGE
DEPARTMENT EIGHT
LAS VEGAS NV 89155 O 002 83
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6. Pigeon admitted that he never met her family but he did want to marry and
have sex with C.C. with parental permission.

7. Pigeon testified he found C.C. sexually attractive.

8. At trial, Pigeon testified that he still loved C.C., he was happy to see her again
in court, he would like to see her again, he would like to have a relationship with her.

9. At the time of sentencing, the Court determined Defendant was a large habitual
criminal under NRS 207.010.

10. The Court reviewed the 1997 conviction, 970D06614 and 970D06615,
Defendant was convicted of a felony.

11. Defendant was convicted under 980D4426 for felony Forgery of Financial
Instruments.

12. On March 16, 2000 at a Restitution Center, Defendant intentionally exposed
himself to three different people.

13. One of the Complainants Defendant exposed himself at returned and
masturbated in front of the lady.

14, Inthe lobby of the Restitution Center, Defendant sat across from the
Complainant and exposed himself.

15. Defendant approached a 10-year-old boy on November 10, 2000. Defendant’s
zipper was undone and then he exposed himself and masturbated.

16.  In Case C186418, Defendant was convicted of a gross misdemeanor Open and
Gross Lewdness.

17. That in Case C186418, Defendant was seen watching a young child, pants
undone, genitals hanging out, and he was masturbating.

18. On May 5, 2004 in Case C208956, ultimately dismissed, Defendant was
loitering at Lowman Elementary School. Defendant was seen with open pants and stroked his

penis in front of a 14-year-old girl and a 12-year-old boy. Defendant’s case was dismissed on

a legal technicality.

19.  InCase C216699 on October 18, 2005, Defendant was in JC Penney on

2 000284
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Maryland Parkway standing in the juniors’ clothing section, penis was out and Defendant was
masturbating. Defendant was convicted at jury trial, sentenced to 19 to 48 months.

20.  In Case 08FN1701, while was denied in screening at Clark County District
Attormey’s Office, Defendant was arrested for moving to a storage unit, Defendant told police
he was protesting sexual offender registration.

21. In Case 08F19304, Defendant was arrested for living in a storage unit without
registering. Ultimately it was denied for prosecution.

22. Prosecutors did not proceed in another arrest for moving without registering,
08F25351.

23. In C254530, Defendant was convicted of Gross Misdemeanor Open and Gross
Lewdness occurring May 9, 2009. Defendant touched a cocktail waitress, the day before he
had grabbed her also. Defendant pled guilty to a Gross Misdemeanor Open and Gross
Lewdness.

24.  In C269318, Defendant was convicted of Felony Open and Gross Lewdness
occurring November 2, 2010 at the Bellagio Hotel. Defendant took out his penis and began
masturbating in front of two females. Defendant told police that it was not illegal if the
viewers were not offended. Defendant pled guilty to Felony Open and Gross Lewdness.

25. The psychosexual evaluation indicated Defendant “is an overall high risk for
sexual recidivism, which indicates that he does not present as safe and amenable to treatment
in the community under supervision of the State.”

26.  The sentence is not cruel and unusual based upon the Eighth Amendment of

the United States Constitution.

27.  Defendant’s life sentence is not disproportionate to the crime despite the
harshness.
28.  “A district court is vested with wide discretion regarding sentencing” and will

only be reversed “if [the sentence] is supported solely by impalpable and highly suspect
evidence.” Denson v. State, 112 Nev. 489, 492, 915 P.2d 284, 286 (1996) (citing Renard v.

State, 94 Nev. 368, 369, 580 P.2d 470, 471 (1978); Silks v. State, 92 Nev. 91, 94, 545 P.2d
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1159, 1161 (1976)).
29. In rendering its sentence, the district court may “consider a wide, largely
unlimited variety of information to insure that the punishment fits not only the crime, but also

the individual defendant.” Martinez v. State, 114 Nev. 735, 738,961 P.2d 143, 145 (1998).

30. In Sims v. State, 107 Nev. 438 (1991), Sims was convicted of Grand Larceny
for unlawfully taking a purse and wallet containing $476.00. On appeal, Sims challenged the
Court’s decision to adjudicate him as a habitual criminal and sentenced him to life without the
possibility of parole. In particular, he argued that the sentence was “disproportionate to the
gravity of the underlying offense and his prior criminal history, and that the sentence ...
constituted a violation of the Eighth Amendment’s proscription against cruel and unusual

punishment.” The Supreme Court upheld the sentence and noted:

The district judge, who is far more familiar with Sims’ criminal
background and attitude than the members of this court, sentenced
Sims within the parameters of Nevada law. Although we may very
well have imposed a different, more lenient sentence, we do not
view the proper role of this court to be that of an appellate
sentencing body. Moreover, because the Legislature has
determined the sentencing limitations and alternatives that our
district courts may impose on criminals who habitually offend
society’s laws, we deem it presumptively improper for this court to
superimpose its own views on sentences of incarceration lawfully
pronounced by our sentencing judges.

31. I find that the Defendant has shown signs and actions to be a pedophile and a

threat to society.

32.  While harsh, life without the possibility of parole best protects the people of

Dl 5 ST

j)/&UGLAéJ-:/s(MITH
i

STRICT COURT JUDGE

the state of Nevada.

This 14 day of May 2018
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CERTIFICATE OF SERVICE

I hereby certify that on the 14 day of May 2018, a copy of this Order was
electronically served to all registered parties in the Eighth Judicial District Court
Electronic Filing Program and/or placed in the attorney’s folder maintained by the
Clerk of the Court and/or transmitted via facsimile and/or mailed, postage prepaid,
by United States mail to the proper parties or per the attached list as follows:

Liz Mercer, Elizabeth.mercer@clarkcountyda.com

Christopher Pigeon, #90582
High Desert State Prison

P.O. Box 650

Indian Springs, Nevada 89070

7 é'q/
Jill Jacoby, Judicial Executive Assistant
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I

JURISDICTIONAL STATEMENT

A. BASIS FOR APPELLATE JURISDICTION

NRAP 4(b); NRS 177.015(3)

B. FILING DATES ESTABLISHING TIMELINESS OF APPEAL

12-23-14:  Judgment of Conviction filed'
12-15-14:  Notice of Appeal filed*

C. ASSERTION OF FINAL ORDER OR JUDGMENT

This appeal is from a judgment of conviction.
II

STATEMENT OF ISSUES

ISSUENO.1:  Whether PIGEON’S 5" and 14™ Amendment rights to due
process and a fair trial were violated amounting to prejudicial error and
requiring reversal of his convictions where he was incompetent to stand trial
because he did not have a rational understanding of the proceedings against
him.

ISSUE NO.2:  Whether PIGEON’s 5, 6™, and 14™ amendment right to
counsel and a fair trial were violated amounting to prejudicial error and
requiring reversal of his convictions where the court allowed him to represent
himself even though he lacked the mental capacity to competently conduct his
trial defense unless represented.

. PA/4/849.
2 PA/4/846.
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ISSUENO.3:  Whether PIGEON’S 5™ and 14™ amendment rights to due
process and a fair trial were violated amounting to prejudicial error and
requiring reversal of his convictions where:

a.  the conviction for lewdness was not supported by the
evidence because (1) the only evidence supporting that charge was
testimony of a police officer from a video tape that he viewed
which the police negligently failed to preserve and which the
defendant believes would have in fact been exculpatory, and (2)
the purported act of masturbation occurred in an area of a
convenience store where no person was likely to observe the act
and no person did actually observe the act;

b.  the conviction for aggravated stalking was not supported by
the evidence because the purported victim admitted that PIGEON
never threatened her;

c. the conviction for luring children with intent to engage in
sexual conduct was not supported by the evidence because
PIGEON never attempted to persuade, lure, or transport the
purported victim anywhere and had no intention of engaging in
sexual contact with her unless her parents expressly consented to
a marriage between the purported victim and PIGEON;

d.  the conviction for attempted first degree kidnapping was
not supported by the evidence because there was no testimony or
other evidence that PIGEON took any action toward committing
the act of kidnapping, had any present ability to transport the
purported victim, or that he intended to detain or imprison her in
any way;

e. the conviction for burglary was not supported by the
evidence because the testimony indicated that PIGEON entered
the convenience store without any felonious intent, but rather, for
the sole purpose of watching the purported victim.
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ISSUE NO.4:  Whether PIGEON’S right against double jeopardy was
violated amounting to prejudicial error and requiring reversal of his
convictions where he was charged and convicted of two counts of failing to
register as a sex offender during the same time period which constitutes
multiple punishments for the same offense.

ISSUENO.5:  Whether PIGEON’s 8" Amendment right against cruel and
unusual punishment was violated amounting to prejudicial error and
requiring reversal of his convictions where he was sentenced to life in prison
without the possibility of parole for simply following a 12-year-old girl to
school on a public bus on three occasions, which sentence is so
disproportionate to the offense committed as to be completely arbitrary and
shocking to the sense of justice.

ISSUENO. 6:  Whether PIGEON’s 5™ and 14™ amendment rights to due
process of law were violated amounting to prejudicial error and requiring
reversal of his convictions where he was found to be an habitual criminal
based on three underlying felonies, two of which were already enhanced from
misdemeanors, and there was no evidence that PIGEON constituted a serious
threat to society.

ISSUENO.7:  Whether PIGEON’S 5™ and 14" amendment rights to due
process of law were violated amounting to prejudicial error and requiring
reversal of his convictions where the prosecutor erroneously argued to the
jury that it would be illegal for PIGEON to marry the alleged victim.
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I

STATEMENT OF THE CASE’®

A. NATURE OF THE CASE

This is a case about a 51-year-old man suffering from paranoid
schizophrenia with delusions of grandeur who was sentenced to life in prison
without possibility of parole for following a 12-year-old girl* on a public bus
three mornings and lightly touching her on the arm one time to tell her he thought
she was pretty». He was never previously convicted of any crime involving
children.’

He was tried after a psychologist testified at a competency hearing that in his
opinion PIGEON was not able to conduct a meaningful defense or avoid
incriminating himself because he did not understand that he had done anything
wrong, and he was operating under the delusion that the child in question was in
love with him.® Despite that testimony, not only was PIGEON referred to trial, he
was permitted to represent himself and during the course of the trial did, indeed,
incriminate himself. The judge even put the instances where PIGEON

incriminated himself, on the record.’

3 “PA” shall at all times herein refer to PIGEON’s Appendix filed herewith.
4 PA/3/515.

3 PA/1/38.

6 PA/2/288-290.

7 PA/4/691.

4 000298



B. COURSE OF PROCEEDINGS

Please see the Appendix table of contents which is sorted chronologically.

C. DISPOSITION BY THE COURT BELOW*

COUNT CHARGE SENTENCE
1 Attempted 1% Degree Kidnapping Life w/out

2 Aggravated Stalking Life w/out

3 Luring Children w/Intent to Engage in Sex Life w/out

4 Burglary Life w/out

5 Open Or Gross Lewdness Life w/out

6 Unlawful Contact With a Child 364 days

7 Prohibited Acts By A Sex Offender Life w/out

8 Prohibited Acts By A Sex Offender Life w/out

All counts to run concurrent.
v

STATEMENT OF RELEVANT FACTS

PIGEON is a 5 1-year-old’ father of three children,'® who suffers from
paranoid schizophrenia with delusions of grandeur.!" Before this horrible mental
disease became chronic he obtained a business degree from the University of Notre
Dame and an architectural degree from Drexel University.'> He was also a Captain

in the United States Army, honorably discharged.”” At the time of the events

8 Taken from the Amended Indictment (PA/2/396) and the Judgment Of

Conviction (PA/4/849).
o PA/1/1.
0 pAnn2.

T PAR/R77-278,279
12 PA/12/321.
B PA//67,74.
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which are the subject of this case, PIGEON was homeless, sometimes sleeping in a
storage unit which he rented."* He had no car, and either walked or used the public
bus system to get around.”

On May 15, 2013 according to the alleged victim (CJJjjij), PIGEON got
on the same public bus that she rode to school every morning. PIGEON sat on the
bottom floor of the bus and she sat on the top. There was no conversation between
them. She got off the bus near her school and went into CJ’s Mini Mart. PIGEON
looked at her when she was in the store but said nothing to her. When she left the
store for school she did not notice if he followed her.'® According to a store
employee, PIGEON did not appear to be following CHJJ}."” According to a
police officer who was not present on May 15™, but watched a store video which

was unavailable at trial, the video showed that PIGEON had his hands in his
pockets and was pulling at his genitals and his groin area while he was staring in

the direction of CJJ}.° PIGEON at all times denied that he masturbated in the

store. 19

4 PA/1/55, 63, 65.

5 PA/1/8, 11.
16 PA/3/519-521.
7 PA/3/483.

8 PA/3/560-561.
¥ PA/1/21, 22, 33, 34, 44, 69.
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On May 16, 2013, according to CJJJJlJ, PIGEON again boarded the same
bus she rode to school. He again sat on the bottom floor and she sat on the top.”’
When she left the bus and started for CJ’s Mini Mart, PIGEON caught up with her
near a parking lot in front of Sonio’s Restaurant”' lightly touched her hand and told
her she looked nice.”” CJJij ignored him and went on her way to CJ’s Mini
Mart.” PIGEON followed her and sat down at the slot machines.”* When She left
the store to go to school she did not notice if PIGEON followed her or not.”

PIGEON’s testimony regarding this day is the same as Candace’s.”®

According to
a store employee, PIGEON was watching CJJij the entire time they were in
CI’s Mini Mart.”’

On May 17, 2013, according to CJiliJ, PIGEON boarded the same bus as
CI but this time both were on the bottom floor because the top floor was too

crowded for CJJJif to go up there.”® When they got to CJ’s Mini Mart, PIGEON

again told her that she was beautiful. She ignored him and walked away.” He

20 PpA/3/524.
2L PA/3/526.
22 PA/4/812-813.
23 PA/3/526.

% PA/3/527.
2 PA/3/528.
% PA/4/670.
27 PA/3/484.

2 PA/3/531.
2 PA/3/531.
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followed her out of CJ’s Mini Mart which “creeped her out.””® This testimony
differed from her recorded statement where she stated that when she left CJ’s Mini
Mart she was rushing because she was late for school so did not notice if PIGEON
followed her out of the store or not.”! According to the store employee, IGEON
came in the store and was watching CJ}. He told her she looked nice. When
she left, PIGEON followed her out of the store.*?

\Y%

SUMMARY OF ARGUMENT

PIGEON was completely overcharged and over sentenced. He was
sentenced to life without possibility of parole for merely following a 12-year-old
girl on three occasions and lightly touching her on the hand once, to get her
attention to tell her that he thought she looked nice. PIGEON and the girl were at
all times in public in the presence of other persons. He never made any attempt or
suggestion that she accompany him to another place. He didn’t even have any
means of transporting her to another place as he was homeless and had no car. He
simply followed where she went, always in public. That is all he did. The sentence

is so out of proportion to the crime as to shock the conscience of any rational

person.
0 PA/3/532.
31 PA/4/812.

32 PA/3/485-492.
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He was convicted under the large habitual because of two prior felonies for
lewdness which were originally misdemeanors that were enhanced to felonies.
Neither involved children.”> One was for touching a waitress on the back at
Treasure Island. A second was for having his hand in his pocket at Bellagio.* A
third felony was for forging his parents’ names on some checks in 2000 — 13 years
ago.”

The man is a paranoid schizophrenic with delusions of grandeur who
believed that the girl in question loved him and that the two of them would
eventually obtain her parents’ consent to marry. This is what he believes, and that
was the defense he presented at his trial. He should not have been deemed
competent to stand trial, let alone to represent himself completely unassisted by
counsel. This was really a travesty of justice, and PIGEON should at a minimum
be afforded a new trial where he is required to have counsel to represent him.
Precedent to that, he should be ordered to intensive psychological testing to
determine if he is even competent to stand trial and assist with his defense given

his severe mental illness. This should be done by someone other than Lakes

Crossing whose stated purpose is to find competency.

33 PA/3/413-415.
3 PA/4/661.
3% PA/3/ALS.
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V1

ARGUMENT

A. PIGEON NOT COMPETENT TO STAND TRIAL

(Standard of Review: Clear Error*)

Under a clear error standard, an appellate court must accept the lower court’s
findings of fact unless upon review the appellate court is left with the definite and
firm conviction that a mistake has been committed.” In this case, the competency
court held a hearing, but made no findings of fact regarding her competency
decision.”®

It is clear that "the criminal trial of an incompetent defendant violates due
process."” In order to be placed on trial a defendant must understand the essential
elements of "a fair trial, including the right to effective assistance of counsel, the
rights to summon, to confront, and to cross-examine witnesses, and the right to
testify on one's own behalf or to remain silent without penalty for doing so."*’
Moreover, a defendant may not be placed on trial for a criminal offense unless he

"has sufficient present ability to consult with his lawyer with a reasonable degree

of rational understanding--and . . . a rational as well as factual understanding of the

% United States v. Friedman, 366 F.3d 975, 980 (9" Cir. 2004).
7 Sawyer v. Whitley, 505 U.S. 333, 346 n.14 (1992).

¥ PAR/312.

¥ Cooper v. Oklahoma, 517 U.S. 348, 354 (1996).

*° Riggins v. Nevada, 504 U.S. 127, 139-40 (1992).
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proceedings against him."*!

It is important to note at the outset that PIGEON is mentally ill. Two
psychologists agree on this — one hired by the defense, and one from Lakes
Crossing. But, PIGEON does not believe he has any mental illness. He is like the -
schizophrenic in the movie A Beautiful Mind who was seriously ill but because of
the illness and delusions which were very real to him, did not believe that he was
ill. He could not understand how he could be so brilliant and still be mentally ill.
In his mind, he was the smartest man in the room, and everyone else was out of
step. He believed the world that his sick mind conjured for him, was real. The sad
truth is that he WAS brilliant. He WAS a genius. Schizophrenia and genius are
not mutually exclusive. They can, and often do, co-exist in the same person. So, it
is important to realize that in this case, PIGEON actually believed that Y}
was in love with him. He actually believed that he could go to her parents and that
they would agree for the two of them to get married. This was his reality. This is
what he believed, and what he believes to this day. He does not believe he is
mentally ill because he constantly harkens back to a time before the mental illness
took over when he obtained two college degrees and attained the rank of Captain in

the Army. He cannot comprehend how he could have accomplished those goals if

41 Dusky v. United States, 362 U.S. 402, 402 (1960); State v. McNeil, 405 N.J.
Super. 39, 47-48 (App.Div. 2009).
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he had been mentally ill. The sad truth is that he probably accomplished them
before the disease manifested.

With that preamble, we turn to the facts of this case.

Dr. Bradley from Lakes Crossing testified that PIGEON stayed at Lakes
Crossing in 2009 for five weeks and in 2011 for one year.” He diagnosed
PIGEON as a chronic paranoid schizophrenic with narcissistic personality with
delusions of grandeur.” PIGEON was discharged from Lakes Crossing in 2012 as
competent on two anti-psychotic medications; a combination of Rispedal and
Zyprexa.** In 2013, Dr. Bradley noted that PIGEON refused to take his
medications.” During the competency hearing for this case, Dr. Bradley found
PIGEON competent to stand trial even though he was not taking his medications
which he had previously found in 2012 that PIGEON needed, to be competent. Dr.
Bradley further testified that in determining PIGEON’s competency to stand trial
in this case, he never discussed with him whether PIGEON believed that CHjl}
was in love with him, the history of interactions between PIGEON and CJijjll}
conversations between PIGEON and Y}, PIGEON’s plan to ask CHl s

parents for permission to marry her, or how PIGEON intended to defend the case.*’

2 PA2/201,275-276.
S PA2I277-278.

“ PA/2/28S.

S PA/2/280.

% PA/2/283.
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Dr. Harder, the defense psychologist, noted that the mission statement of
Lakes Crossing is to restore people to competency. Dr. Harder agreed with Dr.
Bradley that PIGEON was suffering from paranoid schizophrenia with delusions of
grandeur.'’” He testified that PIGEON was in love with CJJJjj and wanted to
marry her. PIGEON planned to defend himself by informing the jury that CYjjjji}
was in love with him.*® Dr. Harder concluded that in his opinion, PIGEON would
have a difficult time not incriminating himself or saying things that would be
damaging to his case.” He testified that PIGEON was oblivious to the fact that he
had committed a crime. He described it as a fixed delusion which could interfere
with PIGEONs ability to aid counsel in his defense.”® Dr. Bradley (Lakes
Crossing) described a fixed delusion as one where a person entering a home
believed that he owned the home and so could not be found guilty of home
invasion.”’ This is the type of delusion that PIGEON suffers from. Dr. Harder felt
that PIGEON was capable of understanding the court process but that his delusions
would keep him from understanding that what he did was wrong or how to keep
from incriminating himself.’> He said that PIGEON was suffering from

erotomenia delusion which is a diagnosis for people who believe that someone is in

- PA/2/290.
¥ PA/2/288-289.
¥ PAR/290.
0 PA/2/292-293.
ST PA/2/283.
2. PA/2/294.
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love with them, who is in fact not in love with them.>

PIGEON’s attorney at the competency hearing stated that PIGEON wanted

to let everyone know that he is the smartest man in the room and that is why a 12-

year-old girl fell in love with him.>* PIGEON then himself stated at the

competency hearing that “we enjoyed one another’s company seemingly due to

“ body language, due to nearness, upbeat small talk and also facial expressions.

9955

All this despite Candace’s testimony that they never talked to each other, let alone

engaged in “upbeat small talk.”

True to Dr. Harder’s prediction, PIGEON did, in fact, incriminate himself.
The following are PIGEON’s own words at the trial:

Q.  And what initially interested you in following her?

A.  She seemed attracted to me. I mentioned in the interview
yesterday, facial expressions, body language, and she glanced at me
often. She didn’t seem to mind my company.

Q.  Did you know how old she was or did you learn that later?
A.  Iknew that she was probably a junior high student.

Q.  And is that because you knew she went to Hyde Park, which is
a junior high school?

A.  Yeah. Ididn’t discover that until later though.

Q.  Sodid you think that she was around the age of 12?

A.  Yes. 12 or 13, I figured.

Q.  Okay. When she asked you that one day kind of the — by
Sonio’s to leave her alone, how did you interpret that?

53
54
55
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A. Tactually was somewhat shocked because she seemed to like
my attention. I felt kind of bad about it. I followed her to make sure
she wasn’t going away nuts or anything.”®

Q.  With her parental permission, you were saying, you did want to
marry and have sex with her. Is that right?

A.  That’s correct.

Q.  Okay.

A.  Only with permission and of course, marriage.”’

Q.  Why did you take the bus route from central station to
Charleston and Valley View?

A.  Well, I always — I rode the bus with her on purpose. It was to
be with her.

Where were you going?

I walked her to school.

Were you only following CHjl§?
Yes.

Do you still love CH?

Yes, I do.

Were you happy to see her again in Court?

Yes, I was.

Do you hope to see CJJij 2gain someday?

...I mean, I would really — I really do hope to see her again.
However, I’d have to have permission for that.

Q. Do you want to pursue a relationship with CJjjjjj or another
teenager in the future?

A.  Only with . Otherwise I don’t want to chase any more
teenagers. Except for maybe an 18 or 19 year old. Perhaps a student
at UNLV.

Q. ...What would you think of a man that would approve of a 50
year old following a teenager?

A.  Well, ideally you talk to them and not follow them. Or walk
with them instead. I’d say it’s okay some of the time as long as she
doesn’t say anything about it....But, I’d say it would depend on the
circumstances.™

PROPOFPOZROFARO
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PIGEON also let the jury know that he had been in jail before and that he
was previously convicted of sex offenses. During opening statement, PIGEON
stated that “I’ve been in Las Vegas for 15 years. I do have some prior lewdness
charges, but they are very minor I thought. Mostly good natured.”” He also
mentioned that, “I do draw extensively while I’m locked up.”®® He further stated
during trial as follows:

Briefly, we mentioned I have prior charges at the beginning of this —
at the opening arguments of this trial. Those were in 2002, 2006,
2009, and then again in 2012. I will say all of those if they were my
first charges would have been misdemeanors. So they’re all
misdemeanor lewdness charges. One of them, as I mentioned earlier,
was for touching a waitress in the back at Treasure Island Casino.
That one was reduced to a misdemeanor. Another one was for having
my hand in my pocket. And then there are two more that are, I think,
were very mild. I don’t think it was that serious an issue. However, I
did spend time in prison. Two years, the once, which I spent mostly
in the County Jail. And another time I spent two years and nine
months; six months in County Jail and two years and three months in
the prison system at both High Desert and Lovelock for that crime.®’

The trial judge commented on this.®
In this case, the competency court made no findings of fact regarding
competency. She took the matter under submission, then entered a one-sentence

ruling that PIGEON was competent.”’ A different judge who did not have access

¥ PA/3/476.

0 PA/4/659.
61 PA/4/661.
2 PA/4/691.

6 PAR/312.
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to the transcript of the competency hearing, tried the case. PIGEON should never
have been permitted to stand trial until he had been on his anti-psychotic
medications, which Dr. Bradley of Lakes Crossing had stated in 2012 was a
prerequisite to competency for PIGEON. Based on the testimony at the
competency hearing, there is no rational basis for the court’s finding that PIGEON
was competent without his medication, and the court made no record of the
reasoning behind its finding of competency. Based on the foregoing, the matter
should be remanded for a new trial after a finding of competency by an
independent psychologist appointed by the court (not from Lakes Crossing).

B. PIGEON NOT COMPETENT TO REPRESENT HIMSELF

(Standard of Review: de novo®)

The validity of a Faretta waiver is a mixed question of law and fact
reviewed de novo. De novo review means that the appellate court views the case
from the same position as the district court.”” The appellate court must consider
the matter anew, the same as if it had not been heard before, and as if no decision

previously had been rendered.®

% United States v. Erskine, 355 F.3d 1161, 1166 (9™ Cir. 2004).

6 League of Wilderness Defenders v. Forsgren, 309 F.3d 1181, 1183 (9" Cir.
2002).

% Nessv. Commissioner, 954 F.2d 1495, 1497 (9™ Cir. 1992).
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In this case, the ultimate insult was that even though two psychologists
agreed that PIGEON suffered from paranoid schizophrenia with delusions of

1157 As stated above, there

grandeur, he was permitted to represent himself at tria
was a plethora of testimony from the psychologists that while PIGEON understood
the court process, he did not understand that what he had done was wrong, and had
no idea how to competently represent himself without self incrimination. That is
exactly what happened in this case. He was unable to present a viable defense. He
admitted he had previously been imprisoned for sex offenses. He testified that he
was in love with CJjjjjj and believed that she loved him. He told the jury that he
would like to see her again. He told the jury that he would still pursue marriage
with this 12-year-old girl with her parents’ consent.

This unmedicated man suffering from paranoid schizophrenia should never
have been permitted to try to defend himself without assistance of counsel,
especially given the seriousness of the charges and potential sentence. That it
occurred is a travesty of justice, and deprived him of all semblance of a fair trial, in
violation of his 5™ and 14™ Amendment rights to due process of law. The proof is

in the pudding when one looks at the multiple life sentences he received without

possibility of parole for simply following a 12-year-old girl on three occasions.

7 PA/2/324.
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The United States Supreme Court has held that a trial court may insist on
representation for a defendant who is competent to stand trial but who is suffering
from severe mental illness to the point where he is not competent to perform the

more arduous task of representing himself.

We now turn to the question presented. We assume that a criminal

defendant has sufficient mental competence to stand trial (ie., the

defendant meets Dusky's standard) and that the defendant insists on
representing himself during that trial. We ask whether the Constitution
permits a State to limit that defendant's self-representation right by
insisting upon representation by counsel at trial--on the ground that

the defendant lacks the mental capacity to conduct his trial defense

unless represented. Several considerations taken together lead us to

conclude that the answer to this question is yes.*®

The Edwards court went on to state that, “... insofar as a defendant's lack of
capacity threatens an improper conviction or sentence, self-representation in that
exceptional context undercuts the most basic of the Constitution's criminal law
objectives, providing a fair trial....Even at the trial level . . . the government's
interest in ensuring the integrity and efficiency of the trial at times outweighs the
defendant's interest in acting as his own lawyer. See also Sel/ v. United States, 539
U.S. 166, 180, 123 S. Ct. 2174, 156 L. Ed. 2d 197 (2003).”” As the Ninth Circuit

noted, “The [Edwards] Court concluded that the constitutional guarantee of a fair

trial permits a district court to override a Faretta request for defendants whose

68 Indianav. Edwards, 554 U.S. 164, 174 (U.S. 2008).
% Edwards, supra, at 176-1717.
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mental disorder prevented them from presenting any meaningful defense.””

Indeed, courts have recognized that a trial judge has a continuing duty to
ensure the defendant is afforded a fair trial and to appoint counsel for the defendant
during trial if the court determines the defendant is no longer competent to present
his or her own defense.”' In the case at bar, the trial judge had misgivings
throughout the trial about PIGEON’s competence, and noted those for the record as
mentioned above.

PIGEON contends that he was not competent to stand trial without being on
his anti-psychotic medication, but even if he was competent to stand trial within
the meaning of Dusky, he was certainly not competent to represent himself.
Accordingly, the matter should be remanded for a new trial where he is represented
by counsel.

C. VERDICT NOT SUPPORTED BY THE EVIDENCE

(Standard of Review: de novo)
Claims of convictions which are supported by insufficient evidence are
reviewed de novo.”” "The Due Process Clause protects the accused against

conviction except upon proof beyond a reasonable doubt of every fact necessary to

70 United States v. Johnson, 610 F.3d 1138, 1144-1145, (9th Cir. Cal. 2010).
' Statev. Dahl, 776 N.W.2d 37, 45 (N.D. 2009).
™ United States v. Shipsey, 363 F.3d 962, 971 n.8 (9" Cir. 2004).
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constitute the crime with which he is charged".”

1. LEWDNESS CHARGE

PIGEON was convicted of gross lewdness for allegedly masturbating with
his hand inside his pocket on one occasion at the CJ’s Mini Mart. No one at the
mini mart observed him doing this.”* The entire claim is based on a police
officer’s testimony that he watched a video from the Mini Mart in which he
observed PIGEON with his hands in his pocket and it appeared to him that
PIGEON was masturbating.” He had that video copied but did not check to see if
the video was readable until after it had already been dubbed over by the mini mart
people.”® So, at trial, there was no actual video for the jury to review. PIGEON
asserts that the testimony should never have been allowed and he did object to that
at trial.”’ PIGEON asserts that the actual video would have been exculpatory. The
video was the best evidence of what was purportedly depicted therein, it was
within the sole province of the police and district attorney to obtain and preserve
that evidence, and since they were negligent in doing so, testimony about it should

not have been admitted.

73 Apprendi v. New Jersey, 530 U.S. 466, 477 (U.S. 2000).
™ PA/3/495, 521.

5 PA/3/556-557, 560-561, 569-570, 572.

6 PA/3/556-557.

7 PA/3/557-559.
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a) Testimony Should Have Been Excluded

NRS 52.235 provides that “[t]o prove the content of a writing, recording or
photograph, the original writing, recording or photograph is required, except as
otherwise provided in this Title.” Generally the state may produce other evidence
of a lost video where the state was not the one that lost it. However, where the
state has lost or destroyed the evidence, the United States Supreme Court has held
that the secondary evidence of the lost or destroyed evidence (police testimony in
this case) must be suppressed if the state either lost or destroyed the evidence in
bad faith or the evidence possessed an exculpatory value that was apparent before
the evidence was destroyed and is of such a nature that the defendant would not be
able to obtain comparable evidence by other reasonably available means.”® The
Second Circuit explained that following that logic, in order for the defendant to
prevail on having such evidence excluded, he must first show that the evidence has
been lost and that the loss is chargeable to the State.”

In this case, PIGEON has at all times asserted that he was not masturbating
in the store. He believes that the actual video would have born that out, and was
therefore exculpatory. There is no other way that he can disprove the state’s claim

except through the actual video. And, finally, the state is the entity that obtained

8 Arizonav. Youngblood, 488 U.S. 51, 57 (1988); California v. Trombetta,

467 U.S. 479, 489 (1984).
?  State v. Nelson, 219 Ore.App. 443, 453 (Or.Ct.App. 2008).
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the video and is the entity that either lost or destroyed it. The officer’s testimony
regarding the video should never have been admitted, and without that testimony
there was no evidence of lewdness, since no one actually in the mini mart observed
PIGEON doing anything which could be considered lewd.

b) Lewdness Was Not Proven

Even if the police officer’s testimony of what he saw on the video was
properly admitted and PIGEON was rubbing his penis with his hand inside his
pants at the mini mart, that does not prove lewdness within the meaning of the
charging documents and the jury instruction which was given in this case.

The amended indictment in this case, charges PIGEON with gross lewdness

as follows:

...did on or about May 15, 2013, then and there willfully, and
unlawfully and feloniously commit an act of open or gross lewdness
by masturbating his penis while in the presence of H
Carpenter and/or other employees or patrons of CJ’s Mini Mart...”
(Emphasis added)

The jury instruction states:

...gross is defined as being indecent, obscene or vulgar. Lewdness is
defined as any act of a sexual nature which the actor knows is likely
to be observed by the victim who would be affronted by the act.”
(Emphasis added)

In closing arguments, the district attorney advised the jury as follows:

0 PA/1/182.
81 PA/4/747.
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Open is used to modify the term lewdness. It includes acts which are
committed in a private place or which are committed in an open, as
opposed to secret, manner. It includes an act done in an open
fashion, clearly intending that the act could be offensive to the victim.
The term gross is defined as being indecent, obscene, or vulgar.
Lewdness is any act of a sexual nature, which the actor knows is
likely to be observed by the victim, who would be affronted by the
act.” (Emphasis added)

In this case, PIGEON was back behind some store shelving when he was
supposedly masturbating. No one inside the mini mart observed him masturbating.
And, PIGEON at all times denied that he ever masturbated or even touched his
penis while in the mini mart.*

For the foregoing reasons, the lewdness charge should be dismissed.

2. AGGRAVATED STALKING CHARGE

It is important to note at the outset that PIGEON was charged and convicted
not of simple stalking, but of aggravated stalking. Regular stalking is a simple
misdemeanor. In order to rise to the level of aggravated stalking, the stalker must
threaten the victim with the intent to cause the person to be placed in reasonable
fear of death or substantial bodily harm.*

This Court has held that it was error for a court to fail to instruct the jury that

a necessary element of aggravated stalking is that the defendant must have

8 PA/4/677-678.
8 PA/1/21,22,33, 39, 44, 69.
% NRS 200.575.
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threatened the victim.** In this case, the court properly instructed the jury, but the
jury failed to follow that instruction. Certainly, if it is error for a court to neglect to
properly instruct a jury, it is also error for a jury to fail to follow the instruction.

In this case, the jury found PIGEON guilty of aggravated stalking, despite
the fact that THERE WAS ABSOLUTELY NO TESTIMONY OR
EVIDENCE PRESENTED DURING TRIAL THAT PIGEON EVER
THREATENED CHl IN ANY WAY.* His only verbal interaction with
CHE v 2s to tell her that she looked pretty. That is all he did.

This is clearly a case where the jury felt that PIGEON was guilty of stalking
and just kind of glossed over the “aggravated” part. PIGEON was guilty of
stalking CJJi§. but that is not what was charged and that is not what PIGEON
was convicted of. That conviction cannot stand where the stalking part is born out
by the evidence by the “aggravated” part is not. The conviction for aggravated

stalking must be reversed.

3. LURING CHILDREN CHARGE

PIGEON was convicted of luring CJJij with the intent to engage in

sexual conduct.

85

o Rossana v. State, 113 Nev. 375 (1997).

See discussion above under “Relevant Facts” where Candace’s testimony is
discussed with cites to the record.
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First of all, he never “lured” her anywhere. He simply followed her and

talked to her twice. PIGEON never even thought of luring CJjjiij anywhere.

OCPOPOPOPOPOPOPROPO

Okay, all right. Um, she ever been over to your place?

No.

Okay. You ever been to hers?

No.¥

You ever think about kidnapping anybody?

No.

No?

No.

Not even a little bit?

I don’t even have a car. How am I gonna kidnap.

Like, maybe, like grab ‘em and just...

No.

...take ‘em in the bathroom at the park or something like that?
No.

Nothing like that crosses your mind?

No.

What about, like, a — just an opportunity. Maybe you were at

that park and just — you want — that girl?

A.

No. I don’t do that.®

PIGEON simply followed CJl}. He never even talked to her except to

tell her that she looked nice.

Secondly, realizing that PIGEON never lured CJJjjJij anywhere, the state

focused on the sexual part, but even then had to really stretch. It claimed that

because PIGEON said he wanted to have sex with her if they were married, that he

had the intention of having sex with her regardless of whether they were married or

not. That is not true, and is not supported by the evidence in this case. What

87
88
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PIGEON has always admitted was that he was in love with CJJjjj and wanted to

obtain her parents’ permission to marry her.”

A.  Tthink she’s attractive. Maybe in a few years I wouldn’t mind
marrying her.”

A.  Well, eventually maybe sex with parental permission and
marriage.

Okay. If her parents said she’s good now, would you do it?
Yes.

Okay. Do you think they would?

I think so.

If they met you?

Yes. I mean, it’s not, like, a bum or anything. I have an
education.’”’

Q.  Okay. You said before that if you had parental permission you
would have sex with her?

>0 >0 >R

A. Marry, yes. And have sex.
Q.  You’d marry her?

A. Yes.

Q.  And have sex?

A, Yes”

Q.

Okay But you — but see, you’re — you’re confusing me because
you’re saying that with parental permission you’d have sex with her,
but she’s still young.

A.  Yeah. But...

Q. Butyou keep saying she’s young.

A. Butif there’s marriage — it would be with the intention of
marrying her.

Q.  Okay. So what if it was with the intention of marrying her and
having sex with her in the park if she wanted to have sex?

A.  Iwouldn’t have sex with her in the park.”

89
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Naturally, if they were married, he would expect to have sex with her.”*
But, PIGEON has at all times maintained that he had no intention of trying to have
any type of sexual involvement with Y unless they were married. While the
thought that he could get a 12-year-old girl to marry him was delusional as
discussed above, it was not criminal.

4. ATTEMPTED 1°" DEGREE KIDNAPPING CHARGE

It is incredible that the state even charged PIGEON with attempted
kidnapping, let alone that he was convicted of it. The attempt instruction in this
case provided that the defendant had to (1) have the intent to commit the crime, (2)
perform some act toward its commission, and (3) fail to consummate the intended
act.” There was absolutely no evidence that PIGEON intended to kidnap CJil§
or that he did anything toward accomplishing such an act. As he pointed out, the
man was homeless and didn’t have a car or any other means of transportation, save
the public transportation system.

This Court held in Burkhart v. State,”® that where all contacts with a minor
took place in a public place, the defendant had no means of transporting the minor,
and there was no testimony which would have allowed a jury to infer what the

defendant intended to do with the child, that “[n]o rational juror could have

% PA/1/29, 46.
% PA/4/IT42.
 Burkhart v. State, 107 Nev. 797, 799 (1991).
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inferred from this evidence that appellant seized Mathew with the specific intent to
detain him against his will. Any inference as to appellant’s specific intent must
have been based on unbridled speculation.” In this case there was even less
evidence of an intent to kidnap. Unlike the situation in Burkhart, it is undisputed
that PIGEON never “seized” CJjij or took any other act which could even
remotely be deemed an act in furtherance of kidnapping her.

This Court has held many times that for an attempt conviction to lie, there
must be an overt act which goes beyond mere preparation to commit the crime.”
Evidently, the state is claiming that PIGEON’s momentary touching of Candace’s
hand to tell her he thought she looked pretty that day, constituted an attempt to
kidnap her. This Court has rejected such speculative conclusions. “The legislature
did not intend that every momentary physical‘ contact should constitute a seizure
for the purpose of defining a felony carrying a possible penalty of up to seven and
one-half years.””®

There was no kidnapping here and there was no intent or attempt to kidnap

C-.99 The conviction should be reversed.

77 State v. Verganadis, 50 Nev. 1 (1926); Moffett v. State, 96 Nev. 822 (1980);
Tanksley v. State, 113 Nev. 997 (1997).

%8 Burkhart, supra, at 799.

?  PA/4/670, 680-682.
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S. BURGLARY

PIGEON was convicted of burglary which was charged in the indictment as

follows:

...did on May 15, 2013, May 16, 2013 and/or May 17, 2013 then and
there willfully, unlawfully, and feloniously enter, with intent to

commit Battery and/or Kidnapping, and/or Luring a Minor, that

certain building occupied by CJ’s Mini Mart....""

The state argued in closing that it charged PIGEON with burglary because
he entered the mini mart with the intent to grab IJiJ,'"' kidnap her,'” and lure
her.'™ That is nothing but fantasy. PIGEON entered the store to watch CHl}-
That is all he intended, and that is all he did. There is absolutely no evidence of
any other intent. The kidnapping and luring counts are discussed above. As to the
battery claim, PIGEON was in the store with CJjij on three different occasions
but at no time in those three encounters did he exhibit any intent nor did he attempt
to so much as touch CJJij even when he was standing right next to her and told
her she looked nice that day. The only time he touched her was outside the mini
mart on one occasion when he put his hand momentarily on her arm.

The burglary count should be dismissed.

10 pA/2/398.
1 pA/4/677.
12 pA/4/677.
19 pA/4//677-678.
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D. DOUBLE JEOPARDY/REDUNDANCY ISSUE

(Standard of Review: de novo)

Double jeopardy claims are reviewed de novo.'"

The Double Jeopardy Clause protects against three distinct abuses: a second
prosecution for the same offense after acquittal; a second prosecution for the same
offense after conviction; and multiple punishments for the same offense.'®

In this case, PIGEON was required to register as a sex offender for two prior
lewdness charges. He was living and registered at 200 South Eighth Street until
January 5, 2013. After that, he left and failed to register a new address within the

required 48 hours.'%

He had not registered from January 5, 2013 when he left that
residence until the date he was picked up for the charges in this case. So, he was at
all times from January 5, 2013 until May 17, 2013 unregistered. Yet, he was not
charged with one count of failing to register; he was arbitrarily charged with two.
He was charged in Count 7 with failing to register on January 7, 2013."” And,

then he was charged in Count 8 for failing to register between April 22, 2013 and

May 17,2013.'® It was one continuous crime. He was charged twice for the same

104

. United States v. Patterson, 292 F.3d 615, 622 (9™ Cir. 2002).

Williams v. State, 118 Nev. 536, 548 (2002); Byars v. State, 336 P.3d 939,
948 (Nev. 2014).

19 PA/4/700-701, 703, 707-708.

7 PA/2/399.

198 pA/2/399.
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crime. PIGEON objected to this.'”

This Court stated that, [w]hile often discussed along with double jeopardy, a
claim that convictions are redundant stems from the legislation itself and the
conclusion that it was not the legislative intent to separately punish multiple acts
that occur close in time and make up one course of criminal conduct. We have
declared convictions redundant when the facts forming the basis for two crimes
overlap, when the statutory language indicates one rather than multiple criminal
violations was contemplated, and when legislative history shows that an
ambiguous statute was intended to assess one punishment. ""When a defendant
receives multiple convictions based on a single act, this court will reverse
"redundant convictions that do not comport with legislative intent."" After the
facts are ascertained, an examination of whether multiple convictions are
improperly redundant begins with an examination of the statute.''’

The statute in question here is NRS 179D.470 which provides that:

If a sex offender changes the address at which he or she resides...the

sex offender shall, not later than 48 hours after such a change in

status, provide notice of the change in status....

Whether one analyzes this issue under a Double Jeopardy analysis or a
redundancy analysis, the outcome is the same. PIGEON was twice convicted of

the same crime — for failing to register as a sex offender between January 7, 2013

199 pA/4/712.
"0 Wilson v. State, 121 Nev. 345, 355-356 (2005).
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and May 17, 2013. One of the convictions must be reversed.

E. CRUEL AND UNUSUAL PUNISHMENT

(Standard of Review: de novo'")

The Eight Amendment to the Constitution provides that excessive bails shall
not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted. In this case, PIGEON has been sentenced to seven life sentences without
possibility of parole for following a 12-year-old girl on three separate occasions,
speaking to her one time to tell her she was pretty, and lightly touching her on the
hand. The sentence is outrageous and completely shocking given the offense.
While this sentence was within statutory guidelines under the large habitual rules,
“...the bare fact that a sentence is within the maximum prescribed by the
legislature does not prevent if from violating the constitutional ban against cruel
and unusual punishment.”'"?

The United States Supreme Court has directed that “a court’s proportionality
analysis under the Eighth Amendment should be guided by objective criteria,
including (i) the gravity of the offense and the harshness of the penalty; (ii) the
sentences imposed on other criminals in the same jurisdiction; and (iii) the

. . . . . o . « g 113
sentences imposed for commission of the same crime in other jurisdictions.”

111
112
113

United States v. Leon H., 365 F.3d 750, 752 (9™ Cir. 2004).
Faulkner v. State, 445 P.2d 815, 818 (Alaska 1968).
Solem v. Helm, 463 U.S. 277, 292 (1983).
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PIGEON’s offense in this case was minor. He stalked a 12-year-old girl and
told her he thought she was pretty. In Nevada, there are only four crimes for which
life without possibility of parole may be imposed, to wit: first degree murder
(NRS 200.030), kidnapping in the first degree (NRS 200.310), sexual assault (NRS
200.366), and battery resulting in substantial bodily harm (NRS 200.400). Crimes
for which life without possibility of parole is not within the sentencing guidelines
include:

Second Degree Murder

Mayhem

Second Degree Kidnapping

Robbery

Administration of Poison

Slavery

Mutilation of Female Genitalia

Child Pornography

In this case, the judge did not even follow the state’s recommendation in
sentencing. Instead, the judge sentenced PIGEON to life without possibility of

parole because he felt that it was the only way to protect the children of Nevada

from PIGEON.
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THE COURT: Question I have, is it with or without the possibility of
parole? And the only way I can protect our children from you, Mr.
Pigeon, is sentence you to life without the possibility of parole.'"*
THE DEFENDANT: 1 would like to add that the sentence without
parole is a bit extreme. Even Mr. Schifalacqua didn’t ask for life
without parole.

THE COURT: It’s not his charge, it’s my charge. I’ve got to
determine whether you’re a threat to society. And I believe —

THE DEFENDANT: I’ve never —

THE COURT: -- that we are lucky to have caught this when we did
so that little girl wasn’t violated. 1saw your bedroom in that storage
unit. I'm sure that’s where you were headed. Thank you.'"

The court’s conclusion was unfounded. PIGEON did nothing to Y}

He was never previously arrested in connection with any offense involving

children. There was no evidence of child pornography or other child-related sex

paraphernalia in PIGEON’s storage locker.''® The storage locker was on the other

side of town (at Cheyenne and Rancho''"") from where PIGEON saw CJJjjji§, and

he had no means of transporting her anywhere.

The problem here is that the judge was no doubt somewhat prejudiced

against PIGEON because he was representing himself — and saying crazy things.

After all, this was not the same judge who conducted the competency hearing. He

did not know that PIGEON was suffering from severe mental illness. All he knew

was that another judge had found PIGEON to be competent. So, as far as the trial

114
115
116
117

PA/4/824.

PA/4/825-826.

See Exhibits 18-32 which are pictures of the storage locker. PA/3/599-612.
PA/3/567.

35 000329



court was concerned, PIGEON was a mentally competent man who wanted to
marry a 12-year-old girl that he believed was in love with him. He did not
understand that PIGEON was delusional, and that his illness was making him
believe these things. The court simply did not have all the facts when it sentenced
PIGEON to life in prison without the possibility of paro]e.

The sentence is a travesty as was the entire trial. The matter should be
remanded for new sentencing which comports with the crimes actually committed.

F. ERRONEQUS HABITUAL DETERMINATION

(Standard of Review: de novo'"® )

As stated above, PIGEON was previously convicted of gross lewdness
which were originally misdemeanors but which were raised to felonies.

THE COURT: Okay. Here is a conviction, C269318, open or gross
lewdness, Category D felony, occurring on October 31%,2012....It is
certified raised. Okay. The second one they handed me is
C216699...0pen or gross lewdness, a Category D felony...And that’s
a felony raised...

THE DEFENDANT: Yes. Both of those were raised from
misdemeanors.

THE COURT: And then a Texas case, October 3", 2000....It is a
forgery.

THE DEFENDANT: Those are forgeries of my parent’s checks. 19

So, two of the priors upon which the habitual was based were actually

misdemeanors which were raised or enhanced to felonies. It was error to apply the

"8 United States v. Leon H., 365 F.3d 750, 752 (9" Cir. 2004).

9 pA/2/415.
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habitual statute, itself an enhancement provision, to these already enhanced

misdemeanors.

Case was remanded where the sentence imposed for the offense of
robbery with the use of a deadly weapon, victim over age 65,
appeared to have been enhanced consecutively by NRS 193.165, use
of a deadly weapon, or NRS 193.167, victim over age 65, and this
section, habitual criminal. The sentencing court may enhance each
primary offense pursuant to one enhancement statute, however,
imposition of consecutive enhancements applied to a primary offense
is inconsistent with the application of the habitual offender statute
and the permissible uses of enhancement under NRS 193.165 and
NRS 193.167. '*°

Moreover, the habitual criminality statute exists to enable the criminal
justice system to deal determinedly with career criminals who pose a serious threat
to public safety.’”! It may be an abuse of discretion for the court to enter a habitual
criminal adjudication when the convictions used to support the adjudication are
nonviolent and remote in time.'”> The convictions which supported the habitual
determination in this case were all non-violent. The forgery charge was over ten
years old. The others involved allegedly touching a cocktail waitress on the back

and lewdness at a casino involving PIGEON’s hands in his pockets.

120
121
122

Barrett v. State, 105 Nev. 361 (1989).
Sessions v. State, 106 Nev. 186 (1990).
Sessions, supra, at 191.
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Even if Tanksley is considered a career criminal, he does not appear
to be a violent criminal who poses a “threat to public safety.”
Tanksley obviously suffers from serious mental illness and most
likely belongs in a mental hospital, not prison; therefore, sentencing
him as a habitual criminal does not serve the interests of justice and
was an abuse of discretion.'*

The habitual determination was an abuse of discretion and should be

reversed.

G. PROSECUTORIAL MISCONDUCT

(Standard of Review: de novom)

Prosecutorial misconduct results when a prosecutor’s statements so infect
the proceedings with unfairness as to make the results a denial of due process.'”’

The state’s whole case centered on PIGEON’s desire to marry and have sex with

. 2 12-year-old girl.

123
124
125

Tanksley v. State, 113 Nev. 997, 1007-1008 (1997, dissent).
United States v. Bridges, 344 F.3d 1010, 1014 (9™ Cir. 2003).
Browning v. State, 124 Nev. 517, 533 (2008).
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In this case, in closing argument, the prosecutor stated:

The crime of attempt first degree kidnapping. In order for there to be
an attempt, you have to find that he had the intent to commit the
crime; that he took some act towards the commission of that crime,
and he failed to actually complete the crime. Which is why it’s an
attempt first degree kidnapping versus an actual kidnapping. The
elements of kidnapping are that every person who leads, takes,
entices, or carries away or detains any minor...with the intent to keep,
imprison, or confine him from his parents or guardians. He obviously
intended to take her away from her guardians because he wanted to
have sex with her. With the intent to perpetrate upon the person of the
minor any unlawful act is guilty of kidnapping. As the Judge just
instructed you, it would have been illegal for Christopher Pigeon,

a 50 year old man, to marry ] . 2 12 year old

little girl.'*® (Emphasis added)

That is not true. NRS 122.025 provides that a person under 12 years of age
may be married with the consent of her parents or legal guardian and a district
court.

The matter should be remanded for a new trial because the prosecutor led the
jury to believe that PIGEON’s intent to get to know CJj with marriage as the
goal, was illegal, when that intent was not.

Vil

CONCLUSION

PIGEON’s convictions should be reversed because he was not competent to
stand trial without being medicated, even with medication, his mental illness is so

severe that he could not receive a fair trial unless represented by counsel, the

126 PA/4/673-674.
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evidence did not support the convictions, the failure to register convictions are
redundant and/or violate the double jeopardy clause of the Constitution, the
habitual finding was an abuse of discretion, the punishment is completely out of
proportion to crimes, and prosecutorial misconduct so infected the proceedings as
to render the verdict suspect.

Respectfully submitted,

Dated this 9th day of March, 2015.

’ > J
SANDRA L. STEWART, Esq.
Attorney for Appellant
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VIII

CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this opening brief, and to the best of my
knowledge, information, and belief, it is not frivolous or interposed for any
improper purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular N.R.A.P. 28(e), which requires
every assertion in the brief regarding matters in the record to be supported by a
reference to the page of the transcript of appendix where the matter relied on is to
be found. I understand that I may be subject to sanctions in the event that the
accompanying brief is not in conformity with the requirements of the Nevada
Rules of Appellate Procedure. I further certify that this brief complies with the
formatting requirements of NRAP 32(a)(4), the typeface requirements of NRAP
32(a)(5), and the type style requirements of NRAP 32(a)(6) because this brief has
been prepared in a proportionally spaced typeface using Word 14.4.3 For Mac with
Times New Roman 14-point. I further certify that this opening brief complies
with the page-or type-volume limitations of NRAP 32(a)(7) because it either does
not exceed 30 pages or it contains no more than 14,000 words.

DATED: March9, 2015

Esq.

Appellate Counsel for
CHRISTOPHER PIGEON
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