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CHRONOLOGICAL INDEX TO VOL. 2

Date

Filed

Document Volume Bates 

Stamp

11/16/18 Exhibit 1 to Defendants Ronald J.
Robinson, Vern Rodriguez, Wintech, LLC
and Alisa Davis’ Opposition to Motion for
Summary Adjudication of Issues

2 APP00239
APP00242

11/19/18 Defendants Retire Happy, LLC and Josh
Stoll’s Opposition to Plaintiff’s Motion for
Summary Adjudication

2 APP000243
APP000258 

11/27/18 Reply to Oppositions to Motion for
Summary Adjudication of Issues

2 APP000259
APP000272  

11/27/18 Supplemental Declaration of David
Liebrader

2 APP000273
APP000308  

12/07/18 Stipulation re: transcripts in Case  No. A-
15-725246

2 APP000309
APP000311

10/12/20 Recorder’s Transcript of hearing held on
01/29/19

2 APP000312
APP000321

02/07/19 Notice of Delegation of Rights 2 APP000322
APP000323

02/25/19 Order Denying Plaintiff’s Motion for
Summary Adjudication of Issues 

2 APP000324
APP000326

03/20/19 Partial Motion to Dismiss 2 APP000327
APP000336  
   

04/01/19 Opposition to Motion to Dismiss 2 APP000337
APP000360

04/01/19 Pre Trial Memorandum 2 APP000361
APP000370 

04/03/19 Motion for Determination of Good Faith
Settlement on Order Shortening Time

2 APP000371
APP000378 

04/08/19 Statement of Damages 2 APP000379
APP000381 

10/12/20 Recorder’s Transcript of hearing held on
04/09/19

2 APP000382
APP000387  
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ALPHABETICAL INDEX TO APPELLANT’S APPENDICES

Date

Filed

Document Volume Bates

Stamp

01/16/18 Affidavit of Publication of Summons 1 APP000091

11/09/18 Amended Answer to First Amended
Complaint in Case No. A-17-763003-C

1 APP000218
APP000230 

10/24/18 Answer to First Amended Complaint in
Case No. A-17-763003-C

1 APP000152
APP000164

07/15/21 Case Appeal Statement 11 APP001657
APP001659

10/12/17 Class Action Complaint in Case No. A-17-
763003-C

1 APP000017 
APP000036 
 

09/28/17 Complaint for Damages in Case No. A-17-
762264

1 APP000001 
APP000016

04/27/20 Decision and Order 9 APP001187
APP001194 
 

11/01/18 Declaration of David Liebrader 1 APP000176
APP000212

11/30/17 Declaration of David Liebrader in Support
of Ex Parte Motion for Leave to Serve
Summons and Complaint by Publication
and for an Enlargement of Time

1 APP000067
APP000075

05/11/20 Declaration of David Liebrader in Support
of Motion for Damages and Attorney’s
Fees

10 APP001248
APP001250

11/19/18 Defendants Retire Happy, LLC and Josh
Stoll’s Opposition to Plaintiff’s Motion for
Summary Adjudication

2 APP000243
APP000258

02/05/18 Defendants Josh Stoll and Retire Happy,
LLC’s Answer, Affirmative Defenses and
Cross Claim, filed 02/05/18

1 APP000099
APP000118
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12/29/17 Defendants Ronald J. Robinson’s and
Alisa Davis’ Answer to Complaint and
Affirmative Defenses in Case No. A-17-
763003-C

1 APP000082
APP000090 
 

02/05/18 Defendants Ronald J. Robinson, Alisa
Davis, Virtual Communication
Corporation and Wintech, LLC’s Answer
to Complaint and Affirmative Defenses 

1 APP000092
APP000098

11/16/18 Defendants Ronald J. Robinson, Vern
Rodriguez, Wintech, LLC and Alisa
Davis’ Opposition to Motion for Summary
Adjudication of Issues

1 APP000231
APP000242

04/17/18 Defendants Ronald J. Robinson and
Virtual Communication Corporation’s
Answer to Retire Happy,  LLC, and Josh
Stoll’s Crossclaim

1 APP000119
APP000122 

 

10/25/17 Defendant Vernon Rodriguez’s Answer to
Plaintiff’s Complaint in Case No. A-17-
762264-C

1 APP000037
APP000044 
  

11/13/17 Defendant Vernon Rodriguez’s Answer to
Complaint  in Case No. A-17-763003-C

1 APP000045
APP000053

10/13/20 Defendant Vernon Rodriguez’s Reply to
Opposition to First Post-Judgment Motion 

11 APP001535
APP001546

10/13/20 Defendant Vernon Rodriguez’s Reply to
Opposition to Second Post-Judgment
Motion 

11 APP001547
APP001553

10/13/20 Defendant Vernon Rodriguez’s Reply to
Opposition to Third Post-Judgment
Motion 

11 APP001554
APP001557

11/24/20 Defendant Vernon Rodriguez’s
Supplemental Memorandum of Points and
Authorities in Support of Post-Judgment
Motions 

11 APP001562
APP001577

11/22/17 Defendants Virtual Communications
Corporation’s and Wintech’s  Answer to
Complaint in Case No. A-17-763003-C

1 APP000054
APP000062

05/27/20 Defendants’ Opposition to Plaintiffs’
Motion for Damages and Attorney’s Fees
and Partial Joinder to Defendant Vernon
Rodriguez’s Opposition to Plaintiff’s
Motion for Attorney’s Fees

10 APP001319
APP001327

01/27/20 Defendants’ Pretrial Memorandum  3 APP000436
APP000450

03/23/20 Defendants’ Post-Trial Memorandum 9 APP001161
APP001168
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05/29/20 Errata to Defendants’ Opposition to
Plaintiffs’ Motion for Damages and
Attorney’s Fees and Partial Joinder to
Defendant Vernon Rodriguez’s Opposition
to Plaintiff’s Motion for Attorney’s Fees

10 APP001346
APP001348

11/30/17 Ex Parte Motion for Leave to Serve
Summons and Complaint by Publication
and for an Enlargement of Time

1 APP000063
APP000066

08/20/20 Findings of Fact, Conclusions of Law and
Order on Motion for Damages and
Attorney’s Fees

10 APP001368
APP001370

05/08/20 Findings of Fact, Conclusions of Law and
Order on Defendants Liability

9 APP001195
APP001199 
 

10/04/18 First Amended Complaint in 
Case No. A-17-763003-C

1 APP000134
APP000151

09/16/20 First Post-Judgment Motion by Defendant
Vernon Rodriguez for Additional Findings
of Fact and Conclusions of Law and to
Amend Judgment Pursuant to Nev. R. Civ.
P. 52(b), or in the Alternative, for Further
Action After Trial Pursuant to Nev. R. Civ.
P. 59(b)

10 APP001389
APP001411
 

08/20/20 Judgment 10 APP001368
APP001370

08/21/20 Judgment 10 APP001371
APP001373

05/11/20 Motion for Damages and Attorney’s Fees 9 APP001200
APP001247

04/03/19 Motion for Determination of Good Faith
Settlement on Order Shortening Time 2

APP000371
APP000378

04/10/19 Motion for Determination of Good Faith
Settlement on Order Shortening Time in
Case No. A-17-763003-C

3 APP000388
APP000397

06/22/10 Motion by Defendant Vernon Rodriguez
for Reconsideration of June 8, 2020
Minute Order Regarding  Plaintiffs’
Motion for Damages and Attorney’s Fees

10 APP001353
APP001360

03/16/21 Motion for Rule 54(b) Determination 11 APP001609
APP001613

11/01/18 Motion for Summary Adjudication 1 APP000165
APP000175
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07/15/21 Notice of Appeal 11 APP001655
APP001656 
 

02/07/19 Notice of Delegation of Rights 2 APP000322
APP000323 

02/06/20 Notice of Delegation of Rights 4 APP000502
APP000503

08/21/20 Notice of Entry of Judgment 10 APP001374
APP001380

12/18/17 Notice of Entry of Order 1 APP000078
APP000081 

04/23/19 Notice of Entry of Order in Case No. A-
17-763003-C

3 APP000407
APP000411 

05/20/19 Notice of Entry of Order 3 APP000416
APP000421

08/21/20 Notice of Entry of Order 10 APP001381
APP001388

11/01/18 Notice of Errata 1 APP000213
APP000217
 

09/16/20 Omnibus Declaration of Vernon Rodriguez
in Support of Post-Judgment Motions 

10 APP001433
APP001438

06/15/21 Omnibus Order on Post Judgment Motions 11 APP001622
APP001629

05/21/20 Opposition by Defendant Vernon
Rodriguez to Plaintiffs’ Motion for
Damages and Attorneys’ Fees

10 APP001251
APP001318

02/10/20 Opposition to Defendant’s Pre Trial Brief 4 APP000504
APP000540

09/30/20 Opposition to First Post Judgment Motion 11 APP001493
APP001522

04/01/19 Opposition to Motion to Dismiss 2 APP000337
APP000360

06/30/20 Opposition to Motion to Reconsider 10 APP001361
APP001363

09/30/20 Opposition to Second Post Judgment
Motion 

11 APP001523
APP001528

09/30/20 Opposition to Third Post Judgment Motion 11 APP001529
APP001534 

02/25/19 Order Denying Plaintiff’s Motion for
Summary Adjudication of Issues 

2 APP000324
APP000326
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04/23/19 Order Granting Defendants Retire Happy, 
LLC, Julie Minuskin, and Josh Stoll’s
Unopposed Motion for Determination of
Good Faith Settlement Pursuant to NRS
17.245 and Dismissing All Claims against
said Defendants with Prejudice in Case
No. A-17-763003-C

3
APP000404
APP000406

05/20/19 Order Granting Defendants Retire Happy, 
LLC, and Josh Stoll’s Unopposed Good
Faith Settlement Pursuant to NRS 17.245
and Dismissing All Claims against said
Defendants with Prejudice

3
APP000412
APP000415

06/15/21 Order Granting Motion for Rule 54(b)
Determination

11 APP001614
APP001621 

08/31/21 Order on Defendant’s Second Post
Judgment Motion (Supplemental Briefing) 

11 APP001667
APP001672 
  

12/15/17
Order on Motion for Leave to Serve
Summons and Complaint by Publication
and for an Enlargement of Time

1 APP000076
APP000077

11/12/20 Order on Post Judgment Motions 11 APP001558
APP001561

03/20/19 Partial Motion to Dismiss 2 APP000327
APP000336

04/01/19 Pre Trial Memorandum 2 APP000361
APP000370

01/21/20 Pre Trial Memorandum 3 APP000424
APP000435

02/24/20 Recorder’s Transcript of Bench Trial - Day
1

4 APP000546
APP000726

02/25/20 Recorder’s Transcript of Bench Trial - Day
2

5 APP000727
APP000820 
 

10/12/20 Recorder’s Transcript of hearing held on
01/29/19

2 APP000312
APP000321 
  

10/12/20 Recorder’s Transcript of hearing held on
04/09/19

2 APP000382
APP000387

06/01/20 Reply to Defendant Ron Robinson’s
Opposition to  Motion for Attorney’s Fees
and Damages

10 APP001349
APP001352
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12/22/20 Reply to Defendant Vernon Rodriguez’
Memorandum of Supplemental Authorities
on Post Judgment Motions

11 APP001578
APP001608

05/28/20 Reply to Defendant Vernon Rodriguez’s
Opposition to  Motion for Attorney’s Fees
and Damages

10 APP001328
APP001345 
   

07/12/21 Reply to Defendant Vernon Rodriguez’
Second Memorandum of Supplemental
Authorities on Post Judgment Motions

11 APP001630
APP001654

11/27/18 Reply to Oppositions to Motion for
Summary Adjudication of Issues

2 APP000259
APP000272

04/17/19 Reply to Opposition to Partial Motion to
Dismiss 3

APP000398
APP000403
    

07/20/21 Reply to Opposition to Supplement to
Second Post-Judgment Motion by
Defendant Vernon Rodriguez for a New
Trial, or in the Alternative, Further Action
After a Nonjury Trial Pursuant to Nev. R.
Civ. P. 59(A) 

11 APP001660
APP001666

09/16/20 Request by Defendant Vernon Rodriguez
for Judicial Notice in Support of Post-
Judgment Motions 

10 APP001439
APP001492

09/16/20 Second Post-Judgment Motion by
Defendant Vernon Rodriguez for a New
Trial, or in the Alternative, Further Action
After a Nonjury Trial Pursuant to Nev. R.
Civ. P. 59(a) 

10 APP001412
APP001411

04/08/19 Statement of Damages 2 APP000379
APP000381

02/03/20 Statement of Damages 3 APP000496
APP000499

02/22/20 Statement of damages NRS § 90.060 4 APP000541
APP000545

12/07/18 Stipulation re: transcripts in Case  No. A-
15-725246

2 APP000309
APP000311

07/01/19 Stipulation and Order Consolidating Cases 3 APP000422
APP000423

02/03/20 Stipulation for Trial 3 APP000500
APP000501

06/04/18 Suggestion of Bankruptcy 1 APP000123
APP000133 

viii



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

11/27/18 Supplemental Declaration of David
Liebrader

2 APP000273
APP000308 

09/16/20 Third Post-Judgment Motion by Defendant
Vernon Rodriguez for Stays Pending
Disposition of Post-Judgment Motions and
Appeal

10 APP001412
APP001432

01/27/20 Trial Brief 3 APP000451
APP000495

03/23/20 Trial Brief (Closing Argument) 9 APP001169
APP001186

02/24/20 Trial Exhibit 1 - Promissory Notes and
Demand Letters

5 APP000821
APP000861

02/24/20 Trial Exhibit 2 - Emails, Agreement, dated
12/07/12, Accountant’s Compilation for
VCC, and Agreement, dated 01/15/13

6 APP000862
APP000870

02/24/20 Trial Exhibit 3 - Emails 6 APP000871
APP000879

02/24/20 Trial Exhibit 4 - Emails & Powerpoint
Slides

6 APP000880
APP000899

02/24/20 Trial Exhibit 5 - Emails & Promissory
Note

6 APP000900
APP000908

02/24/20 Trial Exhibit 6 - Emails, Promissory Note
& Powerpoint Slides

6 APP000909
APP000930

02/24/20 Trial Exhibit 7 - Email & Powerpoint
Slides

6 APP000931
APP000949

02/25/20 Trial Exhibit 8 - Spreadsheet 7 APP000950
APP000960

02/25/20 Trial Exhibit 9 - Letters from Frank Yoder
and Spreadsheet

7 APP000961
APP000968

02/24/20 Trial Exhibit 10 - Affidavit of Alisa Davis 7 APP000969
APP000971

02/24/20 Trial Exhibit 11 - Nevada Secretary of
State Records for VCC 

7 APP000972
APP000990

02/24/20 Trial Exhibit 12 - Consolidated Financial
Statements for VCC

7 APP000991
APP001003

02/24/20 Trial Exhibit 13 - Private Placement
Memorandum

7/8 APP001004
APP001047
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02/24/20 Trial Exhibit 14 - Preliminary Offering
Circular

8/9 APP001048
APP001157

02/24/20 Trial Exhibit 15 - Judgment, Waldo v.
Robinson

9 APP001158
APP001160
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T. LOUIS PALAZZO, ESQUIRE
Nevada Bar No. 4128
PALAZZO LAW FIRM
A PROFESSIONAL LAW CORPORATION
520 South Fourth Street, Second Floor
Las Vegas, Nevada 89101
Tele: 702/385-3850
Fax:  702/385-3855
Attorney for Defendants,
JOSH STOLL and RETIRE HAPPY, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

IN THE MATTER BETWEEN,

Steven A. Hotchkiss,

                                       Plaintiff,

vs.

Ronald J. Robinson, Vernon Rodriquez,
Virtual Communications Corporation,
Wintech, LLC, Retire Happy, LLC, Josh
Stoll, Frank Yoder, Alisa Davis and DOES 1-
10 and ROES 1-10, inclusively,

                                         Defendants.

Case No. A-17-762264-C

Dept. 8

DEFENDANTS RETIRE HAPPY, LLC
AND JOSH STOLL’S OPPOSITION TO
PLAINTIFF’S MOTION FOR
SUMMARY ADJUDICATION

COMES NOW, Defendants Retire Happy, LLC and Josh Stoll, by and through their attorney

of record, T. LOUIS PALAZZO, ESQ., of PALAZZO LAW FIRM, and hereby oppose Plaintiff’s

Motion For Summary Adjudication.

This Opposition is made and based upon all pleadings and papers on file herein, the exhibits

attached hereto, and any oral argument of counsel as may be adduced at any scheduled hearing of

this matter.

1

Case Number: A-17-762264-C

Electronically Filed
11/19/2018 5:52 PM
Steven D. Grierson
CLERK OF THE COURT
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I.

PRELIMINARY STATEMENT

Defendants Retire Happy and Josh Stoll hereby contest Plaintiff’s invitation to this

Honorable Court to adopt the findings made by the Honorable Judge Timothy C. Williams in the

case styled, Waldo vs. VCC and Ronald Robinson, et al., case no. A-15-725246-C regarding the

characterization of the subject promissory note as a security. The issues presented before this Court

as it concerns the instant case are clearly distinct from and in no way subject to the application of

any decision(s) or rulings reached or made in the Waldo case, especially as it concerns any attempt

by Plaintiff to attribute or impose liability upon defendants Retire Happy and Josh Stoll, an employee

of Retire Happy. It bears mentioning, that Retire Happy and its employees had entered into a

good faith settlement well in advance of any rulings made  in the Waldo matter and were no

longer parties to the litigation and had no standing or incentive to weigh-in on any arguments

made or decisions reached by the court insofar as such concerned Retire Happy and its

employees.  Further, pursuant to the provisions of NRS 90.530(11), the subject promissory note

transaction may qualify for exemption from the registration requirements of NRS 90.460, requiring 

a  reasonable jury to resolve the disputed material issues presented below, based upon the law and

argument impacting upon the same.

II.

STANDARD OF SUMMARY JUDGMENT

Summary judgment is proper only if no genuine issue of material fact exists and the moving

party is entitled to judgment as a matter of law. NRCP 56(c); see Wood v. Safeway, Inc., 121 Nev.

724, 729, 121 P.3d 1026, 1029 (2005).  The court reviews motions for summary judgment, the

2
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evidence, and all reasonable inferences drawn from it, in a light most favorable to the nonmoving

party.  Whether a factual dispute is material and will preclude summary judgment is controlled by

the underlying substantive law. Id. at 731, 121 P.3d at 1031. 

A genuine issue of material fact exists when a rational trier of fact could return a verdict for

the nonmoving party based upon the presented evidence. Id.  This court has held that, “ ‘[w]hen a

motion for summary judgment is made and supported as required by NRCP 56, the non-moving

party may not rest upon general allegations and conclusions, but must, by affidavit or otherwise, set

forth specific facts demonstrating the existence of a genuine factual issue.’ “ Id. at 731, 121 

P.3d at 1030–31 (quoting Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57 P.3d 82, 87

(2002)). 

"As to materiality, the substantive law will identify which facts are material.  Only disputes

over facts that might affect the outcome of the suit under the governing law will properly preclude

the entry of summary judgment." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  "More

important….summary judgment will not lie if the dispute about a material fact is “genuine, that is,

if the evidence is such that a reasonable jury could return a verdict for the nonmoving party." Id. 

"[A]t the summary judgment stage the judge’s function is not himself to weigh the evidence

and determine the truth of the matter but to determine whether there is a genuine issue for trial." Id.

at 249.

"[T]rial courts should act....with caution in granting summary judgment...." Id. at 255. 

"Credibility determinations, the weighing of the evidence, and the drawing of legitimate inferences

from the facts are jury functions, not those of a judge, whether he is ruling on a motion for summary

judgment or for a directed verdict.  The evidence of the non-movant is to be believed, and all

3
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justifiable inferences are to be drawn in his favor." Id.  

Recently, the United States Supreme Court reiterated the long standing standard a judge is

supposed to apply in deciding whether to grant summary judgment.  In the case of Tolan v. Cotton,

572 U.S. 650, 656, 134 S.Ct. 1861, 1866 (2014), the Supreme Court reversed the lower court's grant

of summary judgment, holding the lower court failed to credit the opposing party's evidence and the

reasonable inferences therefrom, which contradicted the evidence of the moving party. Id. at

1866-1868. 

In the decision the Supreme Court held that, "[A] 'judge's function' at summary judgment is

not 'to weigh the evidence and determine the truth of the matter but to determine whether there is a

genuine issue for trial'." (Citation omitted).  "Summary judgment is appropriate only if 'the movant

shows that there is no genuine issue as to any material fact and the movant is entitled to judgment

as a matter of law'." (Citation omitted).  In making that determination, a court must view the

evidence 'in the light most favorable to the opposing party'." (Citation omitted)." Id. at 1866. 

Here, there are several disputed material facts that preclude granting summary judgment:

1. Whether or not the subject promissory note is a security and if so, whether a

transactional exemption, pursuant to NRS 90.530(11), may apply from any

registration requirements of NRS 90.460

2. As non-signatories to the subject promissory note, Retire Happy and Josh Stoll are

not in privity of contract with Plaintiff, and therefore do not owe any financial

obligation to Plaintiff for VCC’s or Ronald Robinson’s material breach of any terms

of the subject note;

3. Retire Happy and Josh Stoll’s role in any transaction between Plaintiff, VCC and

4
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Ronald Robinson was that of an “information conduit” and far removed from any

statements made by Ronald Robinson which may have been relied upon by Mr.

Hotchkiss;

4. Plaintiff was free to conduct any due diligence found to be necessary under the

circumstances and was required to make his own independent determination to

volitionally enter into the transaction with VCC;

5. The previous order issued in the Waldo matter has no applicability to Retire Happy

and Josh Stoll because they were  no longer parties in the Waldo action and had no

opportunity to oppose the motion for summary adjudication when such rulings were

made in that case.

III.

STATEMENT OF FACTS

Plaintiff and VCC agreed to enter into a promissory note whereby Plaintiff would lend and

VCC would borrow the sum of $75,000.00.  The promissory note was purportedly executed by

Plaintiff and Ronald Robinson, as CEO of VCC and also executed separately by Ronald Robinson,

as  personal guarantor of the note.  No other entities or individuals signed the note.  (Exhibit “A”)

The note was for a term of 18 months with an option for an extension of 6 months; with a

monthly interest only payment at the rate of 9% and a balloon payment of the principle loan amount

payable at the end of the 18 months, unless otherwise extended pursuant to the terms of the note. 

The note was executed on September 23, 2013.  Plaintiff alleges that on or about January 2015 he

received the last interest payment from VCC and that no other payments have been forthcoming. 

Plaintiff asserts that on September 7, 2015 a demand for payment in full was sent to VCC and

5



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Ronald Robinson.  Thereafter, Plaintiff filed the instant action against not only the breaching obligor

and guarantor, but also sought to include Retire Happy, LLC and Josh Stoll, its employee. Neither

Retire Happy, nor Josh Stoll engaged in any actionable conduct giving rise to the material breach

which lead to Plaintiff’s asserted damages.

IV.

LEGAL DISCUSSION

A. The subject promissory note was entered into by Plaintiff for the purpose of making
a loan to Defendant VCC, and remains a question of fact whether such constitutes a
security pursuant to NRS 90.295

When a statute is susceptible to more than one interpretation, it is ambiguous.

Plaintiff relies heavily upon NRS 90.295 which includes “note” in its definition of a security. 

The word “note” is generally defined as “[a] written promise by one party ... to pay money to another

party ... or to bearer.” Black's Law Dictionary 1085 (7th ed.1999)

After acknowledging Black’s Law definition of “note”, the Nevada Supreme Court in State

v. Friend, 118 Nev. 115, 40 P.3d 435 (2002), concluded “a literal, plain meaning interpretation of

the word “note” as a “security” would lead to the absurd result of applying to nearly all notes issued

in Nevada, including promissory notes issued in connection with such things as car loans or student

loans. The Court has also stated that “the unreasonableness of the result produced by one among

alternative possible interpretations of a statute is reason for rejecting that interpretation.”

In an effort to resolve this ambiguity, which continues to this day, the Friend court looked

to the four factors coined the “family resemblance test” which was first utilized in Reves v. Ernst &

Young, 110 S.Ct. 945 (1990).

/ / /
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The family resemblance test in Reves consist of four factors

Motivation

Under the first factor, motivation refers to the parties motivations in entering into the

transaction.

The Reves court analyzed  what motivations would prompt a reasonable seller and buyer to

enter into the transaction. “If the seller's purpose is to raise money for the general use of a business

enterprise or to finance substantial investments and the buyer is interested primarily in the profit the

note is expected to generate, the instrument is likely to be a ‘security.’ ” On the other hand, “[i]f the

note is exchanged to facilitate the purchase and sale of a minor asset or consumer good, to correct

for the seller's cash-flow difficulties, or to advance some other commercial or consumer purpose ...

the note is less sensibly described as a ‘security.’ ”

Plan of distribution

Under the second factor, plan of distribution refers to whether the note was offered to a broad

segment of the public for speculation or investment.

The second step examines the distribution of the note “ ‘to determine whether it is an

instrument in which there is common trading for speculation or investment.’ ” Common trading

occurs when the instrument is “ ‘offered and sold to a broad segment of the public.’ ”

Retire Happy and Josh Stoll will not pretend to know what VCC and Ronald Robinson’s plan

of distribution was with regard to the VCC notes. But it can hardly be credibly stated that,

“introduc[ing] the VCC concept to between 20-30 people” constitutes a “broad segment of the

public.” Indeed, the court is able to take judicial notice that general sources of reliable census results

reveals that in 2015 there were over 320 million people residing in the United States. 
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Expectations

‘The third step of the analysis considers “whether ... [the notes] are reasonably viewed by

purchasers as investments.” Under this step, we must determine if the seller of the notes calls them

investments and, if so, whether it is reasonable for a prospective purchaser to believe them.”

Here, VCC does not refer to the notes as  investments, rather, VCC seemingly characterizes

the respective roles of the parties as Borrower and Holder.  Nowhere in the subject note does one

find the words “Seller,” “Buyer,”  or “investment”.  Further, any interest payments made pursuant

to the note terms were not purportedly expected to be made from company profits generated as a

result of VCC’s business dealings, but, rather calculated on the basis of a simple 9% annual interest

rate upon the principle amount loaned, divided by twelve months, with a balloon payment at the end

of the 18 months, regardless of whether VCC was generating any profits from the ALICE

technology.

Therefore, because the subject note does not contain the characteristics of what would

commonly be regarded as those constituting a security, as defined by NRS 90.295, there would be

no requirement triggering a registration requirement. Regardless, the subject transaction may have

qualified for exemption from registration, pursuant to NRS 90.530(11).

Need for securities laws

The final step of the analysis examines the adequacy of other regulatory schemes in reducing

the risk to the lender.  

“The purpose of the federal securities acts was “ ‘to eliminate serious abuses in a largely

unregulated securities market.’ ” Recognizing “ the virtually limitless scope of human ingenuity ...

‘by those who seek the use of the money of others on the promise of profits,’ ” Congress broadly

8
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defined the scope of securities laws.”

In Friend defendant was charged with two counts of obtaining money under false pretenses,

and the court concluded that there is a need for securities laws in Nevada.  

“Like Congress, it appears that the Nevada Legislature recognized a similar need for such

broad security regulations.” Friend at 441.

Plaintiff’s allegations of fraud in his complaint are not supported in fact or law.

NRS 90.570, states ‘in connection with’ the offer to sell, sale, offer to purchase or purchase

of a security, a person shall not, directly or indirectly:

1.  Employ any device, scheme or artifice to defraud;

2.  Make an untrue statement of a material fact or omit to state a material fact

necessary in order to make the statements made not misleading in the light of the

circumstances under which they are made; or

3.  Engage in an act, practice or course of business which operates or would operate

as a fraud or deceit upon a person.” (Emphasis added.)

Here, defendants Retire Happy and its employee Josh Stoll, did not commit any fraudulent

act or make any false representation to Plaintiff.  Josh Stoll’s limited role in the ultimate transaction

consummated  between Plaintiff, VCC and Robinson was to simply inform Plaintiff of a lending

opportunity by transmitting the contents of a power point presentation, which had been prepared by

VCC.  Of course, Retire Happy has been named in this action because at the time Josh Stoll

transmitted the contents of the  VCC prepared power point presentation, he was acting in the

capacity as an employee of Retire Happy.  Other than serving in a limited and discreet role as a

conduit of information vis-a-vis the VCC prepared power point, neither Retire Happy nor Josh Stoll

9
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made any false or fraudulent statements or committed any fraudulent act that could possibly be

determined by a reasonable jury to be “in connection with” the ultimate decision, independently

made by Plaintiff, to volitionally pursue an arm’s length transaction to lend funds in favor of VCC,

as memorialized by the subject promissory note.

Any statements or promises made by VCC and/or Ronald Robinson that allegedly turned out

to be misrepresentations cannot be legally  imputed to Retire Happy or Josh Stoll, who have no role

with the operations of or control over VCC and/or Ronald Robinson. 

B. The Doctrine of Privity of Contract requires that Retire Happy and Josh Stoll be
parties to the promissory note before liability may be imposed

Privity of contract is a legal doctrine that holds that a business contract, along with any other

type of contract, may not confer rights or impose obligations to any person or agent except for the

specific parties that have formed the contract.  This means that persons who are not a party to a

contract may not have their rights diminished by that contract.

The doctrine of privity is that at common law a contract cannot confer rights or impose

obligations upon strangers to it, i.e. persons not a party to contract. The parties to a contract are those

who reach agreement and whilst it may be clear in a simple case who those parties are it may not be

so obvious where there are several contracts or several parties.

Here, there is but one promissory note and three parties to the contract, Plaintiff by and

through the named holder of the note, Provident Trust Group, Inc. and VCC as obigor, as well as

Ronald Robinson, as guarantor.  Neither Retire Happy nor Josh Stoll is a signatory to the promissory

note, nor are they in any way referenced in the note, in any capacity whatsoever. No liability for the

breach of the note may be legally imputed to them. 
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V.

CONCLUSION

Based upon the foregoing reasons, Defendants, Retire Happy LLC and Josh Stoll, request

that Plaintiff Steven Hotchkiss’s Motion for Summary Adjudication be denied in its entirety.

Dated this 19th day of November, 2018.

PALAZZO LAW FIRM
A PROFESSIONAL LAW CORPORATION

/s/ T. Louis Palazzo                                           
T. LOUIS PALAZZO, ESQUIRE
Nevada Bar No. 4128
520 South Fourth Street, Second Floor
Las Vegas, Nevada 89101
Attorney for Defendants,
JOSH STOLL and RETIRE HAPPY, LLC .
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CERTIFICATE OF SERVICE

Pursuant of NRCP 5(b), I hereby certify that I am an employee of PALAZZO LAW
FIRM, P.C., and that on the 19th day of November, 2018, I served a true and correct copy of the
foregoing Opposition to Plaintiff’s Motion For Summary Adjudication by:

[  ] Mail on all parties listed below, by placing a true copy thereof enclosed in a sealed
envelope in a designated area for outgoing mail, addressed as set forth below.

[   ]Personal delivery by causing a true copy thereof to be hand delivered this date to the
address(es) at the address(es) set forth below.

[   ]Courtesy copy by facsimile on the parties in said action by causing a true copy thereof
to be telecopied to the number indicated after the address(es) noted below.

[ X] Electronically through the Eighth Judicial District Court electronic filing system.

David Liebrader, Esq.
The Law Office of David Liebrader , APC
601 S. Rancho Dr., Ste. D-29
Las Vegas, Nevada 89106

Rodriquez, Vernon 
319 E Warm Springs RD

 STE #100
 Las Vegas NV 89119

Harold Gewerter, Esq.
Gewerter Law Office
1212 Casino Center Blvd.
Las Vegas, Nevada 89104

/s/ Miriam V. Roberts                                   
An employee of PALAZZO LAW FIRM
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Las Vegas, Nevada, Tuesday, January 29, 2019 

 

[Hearing began at 8:06 a.m.] 

THE COURT:  Is everybody here on Hotchkiss versus 

Robinson? 

MR. PALAZZO:  Yes. 

THE COURT:  All right.  Mr. Liebrader, I’m going to try and put 

you on speaker, hang on.  I’ll figure out how to do this. 

[Pause in proceedings] 

THE COURT:  Are you there? 

MR. LIEBRADER:  Yes, sir. 

THE COURT:  All right.  Mr. Liebrader is on the telephone. 

This is his motion for summary judgment -- or summary 

adjudication of the issues. 

THE CLERK:  Can we have appearances first. 

THE COURT:  Mr. Palazzo is here and Mr. Gewerter decided 

to show up this time. 

MR. GEWERTER:  I have an excuse for last time, but thank 

you.  Actually -- never mind.  I’ll tell you later. 

THE COURT:  It’s fine. 

MR. GEWERTER:  But I do apologize for last time. 

THE COURT:  If I can’t throw something out once in a while -- 

MR. GEWERTER:  I -- it’s better not to throw, but that’s okay. 

THE COURT:  All right.   

All right.  So if you want to start, Mr. Liebrader. 
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MR. LIEBRADER:  Thank you, Your Honor. 

So, you know, the most compelling evidence we have is that 

this is a security, it’s Virtual Communications Corporation themselves, 

referring to the investment as a security, that’s contained in Exhibit D in 

my original declaration filed in this case.  

You also have the promissory notes, to meeting all the 

definitions of the Friend test as I went through in my motion for summary 

adjudication.   

Third, you have trial on the merits.  Judge Williams recently 

tried a case involving the same promissory note.  Everything was the 

same except it’s a different investor.  And in that case Judge Williams 

gave us summary adjudication on these very issues, that it was a 

security, and that it was not exempt -- or exempt from registration.  And 

so that judgment in that case is actually sitting on Judge Williams’ desk 

right now to be signed and the case was tried in June.   

So I think that the Court can take comfort that there’s this 

support for these facts, we cc themselves referring to it as a security and 

meeting the requirements of the Friend test and Judge Williams. 

The other issue is whether or not it’s exempt.  You know, I 

went back and I took a look at the answers that were filed in this case 

and no one has made a claim of exemption, there’s no assertions of 

exemptions in any of these pleadings.  So the first time that anything 

appears, that -- if this could be an exempt transaction, page 4 of Retire 

Happy, Mr. Stoll’s opposition.  And the only exemption that they claim 

could apply, and they don’t even say it does apply, they say it may 
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apply, is 90.530(11).   

And NRS 96.90 makes it clear it’s the defendant’s burden to 

claim what exemption applies and to prove that the exemptions apply.  

They haven’t done any of that here so.  And I don’t think they’ve met 

their burden for summary adjudication.  They haven’t produced any 

evidence showing that this exemption could apply to this case. 

And here’s why it doesn’t, 90.530(11)(c) says that if you pay 

compensation to a finder, or an unregistered broker-dealer, that voids 

the exemption. 

And that’s precisely what happened here, exhibit -- I’m trying 

to find -- Exhibit F in our original declaration -- excuse me, Exhibit A in 

our reply brief declaration, is a finder’s fee agreement that shows that 

Virtual Communication agreed to pay 10 percent to Retire Happy for 

soliciting these investments, 10 percent.  So there’s an agreement to 

pay compensation to Retire Happy and ultimately Mr. Stoll in this case. 

So there is no application.  90.530(11) cannot apply to this 

case.  And that’s the only exemption they say may apply.  

So, I think, given all of these factors, this was an unregistered 

security.  And, by the way, Mr. Robinson conceded that, that is also -- 

his trial testimony is included in our pleading papers where he admits 

that this was -- no one filed -- that no one filed a registration statement.  

He thought it was someone else’s responsibility.   

So I think given all of these factors, this is an unregistered 

security and no exemption applies. 

THE COURT:  Who wants to start? 
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MR. GEWERTER:  First you don’t need to register if you have 

an exempt offering.  An exempt offering is a whole series and it’s federal 

law and it’s regulation D, which preempts the state law.   

You talk about a public solicitation, there was none.  You talk 

about going -- like the newspaper, the Friend case was completely 

different.  In that case they took newspaper advertisements and they -- 

telephone solicitation.  We don’t have this here. 

We also don’t have the necessarily the same promissory note, 

this was a series of transactions.  And the major point that they left out in 

this motion was whether it’s the same note because there wasn’t just 

one transaction in a series of notes.  There was several transactions. 

The other thing is, and I attach as our Exhibit 1, that they have 

the wrong party here.  The actual party is Provident Trust Group, it is not 

Hotchkiss.  If I can direct your attention to Exhibit 1 of my opposition, 

and I even marked it.   

I’ll give you a moment to find it. 

You have it.  Oh.  

THE COURT:  I’m holding the mic, so I’ve got to have my law 

clerk find that. 

MR. GEWERTER:  Okay.  Just look at Exhibit 1 and I 

bracketed and it says holder.   

THE COURT:  Very often I don’t get the exhibits.  I just get the 

motions. 

MR. GEWERTER:  I got the same from other attorneys too. 

Did you find that one? 
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Exhibit 1, and I put bracket there, so I just marked that one 

document. 

THE COURT:  Oh, holder is Provident Trust Group. 

MR. GEWERTER:  Yes, there is no Hotchkiss. 

This is a trust account and under a trust account you must 

have the trustee bring the action.  They have the wrong party. 

Mr. Hotchkiss has no standing to allege anything in this case.  

It’s got to be Provident Trust Group, which is the trustee for Mr. 

Hotchkiss.   

And we’ll bring that in a separate motion.  But for purposes of 

today, they have the wrong party before this Court.  Hotchkiss is not a 

proper party before this Court.  It just doesn’t -- he doesn’t exist.  He’s 

not a plaintiff or should not be a plaintiff in this case.  And we will bring a 

motion in the near future to dismiss that. 

And as for -- there’s a whole series of tests when you get    

into -- put that aside -- to a security.  There must be a common 

investment.  There is no proof that the -- they reply upon Judge Williams.  

First of all, there’s no final order in Judge Williams’ case. 

Number two, he knocked out punitive damages. 

And, number three, there’s no proof that this note is the same 

as the note as a common pole because there’s like four or five different 

poles.   

So they can’t rely upon another district court, unpublished 

decision for any kind of precedent for this Court.  And they’re bringing it 

up for the first time in their reply.  They started adding stuff from another 
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court when it’s improper to bring up items for the first time in a reply or I 

don’t have a chance to reply to it, unless they just want us to play the 

game of serve replies and get court permission.  So that should be 

stricken from their reply completely because it’s an improper exhibit. 

And that’s what they’ve done, they’ve introduced new 

evidence to their reply.  And I would just say that until we adjudicate this 

issue of who’s the proper party and whether there has been this test, not 

under Friend because the Friend case is not determinative of this case.   

‘Cause in the Friend case they lose and the Supreme Court says you 

can amount solicitation.  That’s the big no-no.  We are exempt from 

registration.  You can be a security but it doesn’t mean you have to 

register and there are exemption under state law and the federal 

exemption does preempt Regulation D or Rule 144 -- and I can brief that 

further if need be -- to -- which does preempt the state laws. 

So I would ask that this motion at this time, based on the 

evidence before this Court, be denied. 

MR. PALAZZO:  Your Honor, you, last week when we were 

here, you indicated your inclination and leanings that this was -- you 

were not going to find this to be a security.  I think those were 

appropriate impressions that the Court had and voiced to Mr. Liebrader.   

Mr. Liebrader really hasn’t added much of anything that would 

transform this litigation into a -- one that is a subject matter of a security, 

as we pointed out in our brief.   

First of all I want to point out he keeps citing the Waldo case.  

We were not -- Retire Happy and Josh Stoll were not defendants in the 
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Waldo case.  We got out early on a good faith settlement by basically 

disgorging the monies that had been made by Retire Happy in 

connection with that transaction.  So to try to use that as a basis to find a 

security in this case, I think, is misplaced.   

I think that what we’ve pointed out in our moving papers, Your 

Honor, is that this does not have the markings of a security.  This was 

not broadly distributed.  It was not deemed to be an investment by the 

noteholder.  In this case Mr. Hotchkiss had the note, it was a simple nine 

percent interest.  It wasn’t reliant upon profits to be generated, which, 

again, is a hallmark of a security as we pointed out in the family 

resemblance test that was found in Reves versus Ernst & Young. 

So the hallmarks of finding this as a security are not there, 

those characteristics that you typically associate with security -- 

THE COURT:  Actually, it was Provident Trust Group that held 

the note, not Hotchkiss. 

MR. PALAZZO:  Correct.  And that’s what I think Mr. Gewerter 

was -- 

THE COURT:  Yeah. 

MR. PALAZZO:  -- alluding to. 

MR. GEWERTER:  And -- I’m sorry -- 

[Colloquy between counsel] 

THE COURT:  Let him finish. 

MR. PALAZZO:  But, again, beyond that, you’re talking about 

20 to 30 people, as Mr. Stoll testified, that were contacted with respect to 

an opportunity to make money on a note.  This was a simple interest 
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note paying nine percent.  After about 15 payments, there was a default 

and a breech with respect to the balance of the note.   

And so, again, the holder, the noteholders expectation is not 

that it was going to be derived from profits, which is, again, a 

characteristic of a security.  This was a situation where you -- the VCC, 

the borrower, had an obligation to pay regardless of whether or not it 

generated profits from the technology that it was seeking to generate 

and develop. 

So, again, when you’re talking about 20, 30 people, and you’re 

talking about in 2015, the census reveals that there were 320 million 

people in the United States, this is not what we need to be safe guarding 

people from in terms of calling this a security and allowing them the relief 

that would be otherwise available under that framework of a securities 

law.   

And so under these circumstances, I think Your Honor is 

correct in its initial impressions, that this is not a security.  And I would 

ask the Court to deny the motion. 

THE COURT:  All right.  What I’m going to do, I wanted to look 

at the cases again, and I’ll have a decision in a week or two.  And I’ll 

either have one or all of you prepare a proposed order. 

Okay? 

MR. GEWERTER:  Thank you, Your Honor. 

MR. PALAZZO:  Yes, Your Honor. 

THE COURT:  Thanks. 

MR. GEWERTER:  And, again, sorry for last week. 



 

Page 10 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  Thanks for calling, Mr. Liebrader. 

MR. LIEBRADER:  Thanks. 

 

 [Hearing concluded at 8:18 a.m.] 

* * * * * * * 
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Las Vegas, Nevada, Tuesday, April 9, 2019 

 

[Hearing began at 9:20 a.m.] 

MR. PALAZZO:  That’s correct. 

MR. GEWERTER:  Good morning, Your Honor, how are you? 

THE COURT:  Good. 

MR. GEWERTER:  I represent Ron Robinson, Vernon 

Rodriguez, and Alisa Davis. 

MR. LIEBRADER:  And, good morning, Your Honor, David 

Liebrader representing the plaintiff. 

THE COURT:  And I -- there’s no opposition to the good faith 

settlement for what we’re doing or there’s no opposition?  I’m not sure 

exactly what -- 

MR. GEWERTER:  And, just for clarity, Your Honor, Virtual 

Communications went to a bankruptcy, and Wintech was its subsidiary, 

so they’re actually not part of the case anymore. 

THE COURT:  Okay, they’re out right now. 

MR. LIEBRADER:  I agree with that.  Yeah, and there’s no 

opposition. 

But there was also a calendar call today, I believe. 

THE LAW CLERK:  Yes. 

THE COURT:  Yes. 

But who else is -- who would be the calendar call, which -- 

which parties? 

MR. LIEBRADER:  I think that’s for everybody. 
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MR. PALAZZO:  Mr. Gewerter’s clients and then of course 

plaintiff. 

THE COURT:  Okay.  So you have a good faith settlement? 

MR. PALAZZO:  Correct. 

THE COURT:  And you have no objection -- 

MR. LIEBRADER:  That’s correct, Your Honor. 

THE COURT:  -- and your -- 

MR. GEWERTER:  I have no objection, Your Honor. 

THE COURT:  Okay.  Let me sign that, Mr. Palazzo. 

MR. GEWERTER:  I never object to these things. 

THE COURT:  And then are you -- 

MR. PALAZZO:  I’ll submit an order, Your Honor. 

THE COURT:  Okay.  And are you ready for trial now, both of 

you? 

MR. GEWERTER:  Actually we have a motion pending, which 

is after our trial date in this case, just the way the clerk sent it. 

THE COURT:  All right. 

MR. LIEBRADER:  Yeah, Your Honor, I could ask -- so there’s 

two issues in the case.  One, is kind of straightforward that is not -- that 

is going to be tried.  The other one is a securities law issue. 

THE COURT:  Can I give you the July stack? 

MR. LIEBRADER:  Yeah, so if -- can -- 

MR. GEWERTER:  Yeah, that sounds great. 

THE COURT:  Let me give you the July stack. 

MR. GEWERTER:  That’s perfect, Your Honor. 
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MR. LIEBRADER:  -- actually, Your Honor, can we move it to 

the September stack? 

THE COURT:  That’s fine with me. 

MR. GEWERTER:  That’s even better, Your Honor. 

THE COURT:  Okay. 

MR. LIEBRADER:  That’ll be great.  Thank you. 

THE COURT:  You guys are making my life easy today.  I was 

a little nervous. 

MR. GEWERTER:  That’s what we’re here for. 

THE COURT:  I was a little nervous. 

THE CLERK:  September 20 -- I mean, August 27th calendar 

call and then September 3rd. 

THE COURT:  But I’ve got a good court clerk here.  I’ve got a 

good law clerk here. 

MR. LIEBRADER:  September 3rd is the trial date? 

THE CLERK:  September 3rd is the trial date. 

MR. GEWERTER:  And that’s a semi-firm date? 

THE CLERK:  That’s the beginning of the stack. 

MR. GEWERTER:  Okay.  All right. 

MR. LIEBRADER:  Okay, okay. 

MR. GEWERTER:  Yeah, we’ll figure it out. 

THE COURT:  Yeah, you can work it out with the new judge. 

MR. PALAZZO:  Good seeing you, Justice Cherry. 

THE COURT:  Good seeing everybody.  Have a good day. 

MR. LIEBRADER:  Thank you, Judge. 
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MR. PALAZZO:  Thank you. 

THE CLERK:  I’m sorry -- 

MR. GEWERTER:  Are you going to senior status now over in 

the other building? 

THE COURT:  Yes. 

MR. GEWERTER:  Okay. 

THE CLERK:  -- it’s the 9th, September 9th. 

MR. PALAZZO:  September 9th is going to be the trial date.  

It’s not the 3rd. 

MR. LIEBRADER:  September 9th is not the date? 

THE CLERK:  Yes, Monday. 

THE COURT:  That’s -- 

MR. GEWERTER:  Well, it’s the stack. 

MR. LIEBRADER:  It doesn’t start September 3rd? 

THE LAW CLERK:  No. 

THE CLERK:  No, that’s the end of our civil stack -- I mean, 

our criminal stack. 

MR. LIEBRADER:  Oh, okay, September 9th.  

THE COURT:  Yeah.  All right. 

MR. LIEBRADER:  Okay, great.  Thank you. 

THE CLERK:  September 9th. 

MR. GEWERTER:  Thanks, Judge.  Have a good day.  Nice 

seeing you. 

MR. PALAZZO:  Your Honor, are you going to be around 

today so I can -- if I bring that order over this morning, you’ll be able to --
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or someone will be able to sign it, I guess. 

THE COURT:  Yeah. 

MR. PALAZZO:  Okay.  All right.  Thank you. 

 

 

 [Hearing concluded at 9:23 a.m.] 

* * * * * * * 
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