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CHRONOLOGICAL INDEX TO VOL. 3

Date Document Volume | Bates
Filed Stamp
04/10/19 | Motion for Determination of Good Faith 3 APP000388
Settlement on Order Shortening Time in APP000397
Case No. A-17-763003-C
04/17/19 | Reply to Opposition to Partial Motion to 3 APP000398
Dismiss APP000403
04/23/19 | Order Granting Defendants Retire Happy, 3 APP000404
LLC, Julie Minuskin, and Josh Stoll’s APP000406
Unopposed Motion for Determination of
Good Faith Settlement Pursuant to NRS
17.245 and Dismissing All Claims against
said Defendants with Prejudice in
Case No. A—l7—763003—d
04/23/19 | Notice of Entry of Order in Case No. A- 3 APP000407
17-763003-C APP000411
05/20/19 | Order Granting Defendants Retire Hapgy, 3 APP000412
LLC, and Josh Stoll’s Unopposed Goo APP000415
Faith Settlement Pursuant to NRS 17.245
and Dismissing All Claims against said
Defendants with Prejudice
05/20/19 | Notice of Entry of Order 3 APP000416
APP000421
07/01/19 | Stipulation and Order Consolidating Cases 3 APP000422
APP000423
01/21/20 | Pre Trial Memorandum 3 APP000424
APP000435
01/27/20 | Defendants’ Pretrial Memorandum 3 APP000436
APP000450
01/27/20 | Trial Brief 3 APP000451
APP000495
02/03/20 | Statement of Damages 3 APP000496
APP000499
02/03/20 | Stipulation for Trial 3 APP000500
APP000501
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ALPHABETICAL INDEX TO APPELLANT’S APPENDICES

Date Document Volume | Bates
Filed Stamp
01/16/18 | Affidavit of Publication of Summons 1 APP000091
11/09/18 | Amended Answer to First Amended 1 APP000218
Complaint in Case No. A-17-763003-C APP000230
10/24/18 | Answer to First Amended Complaint in 1 APP000152
Case No. A-17-763003-C APP000164
07/15/21 | Case Appeal Statement 11 APP001657
APP001659
10/12/17 | Class Action Complaint in Case No. A-17- 1 APP000017
763003-C APP000036
09/28/17 | Complaint for Damages in Case No. A-17- 1 APP000001
762264 APP000016
04/27/20 | Decision and Order 9 APP001187
APP001194
11/01/18 | Declaration of David Liebrader 1 APP000176
APP000212
11/30/17 | Declaration of David Liebrader in Support 1 APP000067
of Ex Parte Motion for Leave to Serve APP000075
Summons and Complaint by Publication
and for an Enlargement of Time
05/11/20 | Declaration of David Liebrader in Support 10 APP001248
%f Motion for Damages and Attorney’s APP001250
ees
11/19/18 | Defendants Retire HaB{)y, LLC and Josh 2 APP000243
Stoll’s Opposition to Plaintiff’s Motion for APP000258
Summary Adjudication
02/05/18 | Defendants Josh Stoll and Retire Happy, 1 APP000099
LLC’s Answer, Affirmative Defenses and APP000118
Cross Claim, filed 02/05/18
12/29/17 | Defendants Ronald J. Robinson’s and 1 APP000082
Alisa Davis’ Answer to Complaint and APP000090
Affirmative Defenses in Case No. A-17-
763003-C
02/05/18 | Defendants Ronald J. Robinson, Alisa 1 APP000092
Davis, Virtual Communication APP000098

Corporation and Wintech, LLC’s Answer
to Complaint and Affirmative Defenses
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11/16/18 | Defendants Ronald J. Robinson, Vern 1 APP000231
Rodriguez, Wintech, LLC and Alisa APP000242
Davis” Opposition to Motion for Summary
Adjudication of Issues

04/17/18 | Defendants Ronald J. Robinson and 1 APP000119
Virtual Communication Corporation’s APP000122
Answer to Retire Happy, LLC, and Josh
Stoll’s Crossclaim

10/25/17 | Defendant Vernon Rodriguez’s Answer to 1 APP000037
Plaintiff’s Complaint in Case No. A-17- APP000044
762264-C

11/13/17 | Defendant Vernon Rodriguez’s Answer to 1 APP000045
Complaint in Case No. A-17-763003-C APP000053

10/13/20 | Defendant Vernon Rodriguez’s Re}l)\}ly to 11 APP001535
Opposition to First Post-Judgment Motion APP001546

10/13/20 | Defendant Vernon Rodriguez’s Reply to 11 APP001547
Opposition to Second Post-Judgment APP001553

otion

10/13/20 | Defendant Vernon Rodriguez’s Reply to 11 APP001554

Opposition to Third Post-Judgment APPO01557
otion

11/24/20 | Defendant Vernon Rodriguez’s 11 APP001562
Supﬁlemental Memorandum of Points and APP001577
Authorities in Support of Post-Judgment
Motions

11/22/17 | Defendants Virtual Communications 1 APP000054
Corporation’s and Wintech’s Answer to APP000062
Complaint in Case No. A-17-763003-C

05/27/20 | Defendants’ Opposition to Plaintiffs’ 10 APP001319
Motion for Damages and Attorney’s Fees APP001327
and Partial Joinder to Defendant Vernon
Rodriguez’s Opposition to Plaintiff’s
Motion for Attorney’s Fees

01/27/20 | Defendants’ Pretrial Memorandum 3 APP000436

APP000450
03/23/20 | Defendants’ Post-Trial Memorandum 9 APP001161
APP0O01168

05/29/20 | Errata to Defendants’ Opposition to 10 APP001346
Plaintiffs’ Motion for Damages and APP001348
Attorney’s Fees and Partial Joinder to
Defendant Vernon Rodrliuez’s Opposition
to Plaintiff’s Motion for Attorney’s Fees

11/30/17 | Ex Parte Motion for Leave to Serve 1 APP000063
Summons and Complaint by Publication APP000066

and for an Enlargement of Time
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08/20/20 | Findings of Fact, Conclusions of Law and 10 APP001368
Order on Motion for Damages and APP001370
Attorney’s Fees

05/08/20 | Findings of Fact, Conclusions of Law and 9 APP001195
Order on Defendants Liability APP001199

10/04/18 | First Amended Complaint in 1 APP000134
Case No. A-17-763003-C APP000151

09/16/20 | First Post-Judgment Motion by Defendant 10 APP001389
Vernon Rodriguez for Additional Findings APP001411
of Fact and Conclusions of Law and to
Amend Judgment Pursuant to Nev. R. Civ.

P. 52(b), or in the Alternative, for Further
Action After Trial Pursuant to Nev. R. Civ.
P. 59(b)
08/20/20 | Judgment 10 APP001368
APP001370
08/21/20 | Judgment 10 APPO001371
APP001373
05/11/20 | Motion for Damages and Attorney’s Fees 9 APP001200
APP001247

04/03/19 | Motion for Determination of Good Faith 2 APP000371
Settlement on Order Shortening Time APP000378

04/10/19 | Motion for Determination of Good Faith 3 APP000388
Settlement on Order Shortening Time in APP000397
Case No. A-17-763003-C

06/22/10 | Motion by Defendant Vernon Rodriguez 10 APP001353
for Reconsideration of June 8, 2020 APP001360
Minute Order Regarding Plaintiffs’

Motion for Damages and Attorney’s Fees
03/16/21 | Motion for Rule 54(b) Determination 11 APP001609
APP001613
11/01/18 | Motion for Summary Adjudication 1 APP000165
APP000175
07/15/21 | Notice of Appeal 11 APP001655
APP001656
02/07/19 | Notice of Delegation of Rights 2 APP000322
APP000323
02/06/20 | Notice of Delegation of Rights 4 APP000502

APP000503
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08/21/20 | Notice of Entry of Judgment 10 APP001374
APP001380
12/18/17 | Notice of Entry of Order 1 APP000078
APP000081
04/23/19 | Notice of Entry of Order in Case No. A- 3 APP000407
17-763003-C APP000411
05/20/19 | Notice of Entry of Order 3 APP000416
APP000421
08/21/20 | Notice of Entry of Order 10 APP001381
APP001388
11/01/18 | Notice of Errata 1 APP000213
APP000217
09/16/20 | Omnibus Declaration of Vernon Rodriguez 10 APP001433
in Support of Post-Judgment Motions APP001438
06/15/21 | Omnibus Order on Post Judgment Motions 11 APP001622
APP001629
05/21/20 | Opposition by Defendant Vernon 10 APP001251
Rodriguez to Plaintiffs’ Motion for APP001318

Damages and Attorneys’ Fees
02/10/20 | Opposition to Defendant’s Pre Trial Brief 4 APP000504
APP000540
09/30/20 | Opposition to First Post Judgment Motion 11 APP001493
APP001522
04/01/19 | Opposition to Motion to Dismiss 2 APP000337
APP000360
06/30/20 | Opposition to Motion to Reconsider 10 APP001361
APP001363
09/30/20 | Opposition to Second Post Judgment 11 APP001523
otion APP001528
09/30/20 | Opposition to Third Post Judgment Motion 11 APP001529
APP001534
02/25/19 | Order Denxin.g Plaintiff’s Motion for 2 APP000324
Summary Adjudication of Issues APP000326
04/23/19 | Order Granting Defendants Retire Happy, 3 APP000404
LLC, Julie Minuskin, and Josh Stoll’s APP000406

Unopposed Motion for Determination of
Good Faith Settlement Pursuant to NRS
17.245 and Dismissing All Claims against
said Defendants with Prejudice in Case
No. A-17-763003-C
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05/20/19 | Order Granting Defendants Retire Hapgy, 3 APP000412
LLC, and Josh Stoll’s Unopposed Goo APP000415
Faith Settlement Pursuant to NRS 17.245
and Dismissing All Claims against said
Defendants with Prejudice
06/15/21 | Order Granting Motion for Rule 54(b) 11 APP001614
Determination APP001621
08/31/21 | Order on Defendant’s Second Post 11 APP001667
Judgment Motion (Supplemental Briefing) APP001672
Order on Motion for Leave to Serve 1 APP000076
12/15/17 | Summons and Complaint by Publication APP000077
and for an Enlargement of Time
11/12/20 | Order on Post Judgment Motions 11 APPOO1558
APP001561
03/20/19 | Partial Motion to Dismiss 2 APP000327
APP000336
04/01/19 | Pre Trial Memorandum 2 APP000361
APP000370
01/21/20 | Pre Trial Memorandum 3 APP000424
APP000435
02/24/20 | Recorder’s Transcript of Bench Trial - Day 4 APP000546
1 APP000726
02/25/20 | Recorder’s Transcript of Bench Trial - Day 5 APP000727
2 APP000820
10/12/20 | Recorder’s Transcript of hearing held on 2 APP000312
01/29/19 APP000321
10/12/20 | Recorder’s Transcript of hearing held on APP000382
04/09/19 2 APP000387
06/01/20 | Reply to Defendant Ron Robinson’s 10 APP001349
Op&msmon to Motion for Attorney’s Fees APP001352
and Damages
12/22/20 | Reply to Defendant Vernon Rodriguez’ 11 APPO001578
Memorandum of Supplemental Authorities APP001608
on Post Judgment Motions
05/28/20 | Reply to Defendant Vernon Rodriguez’s 10 APP001328
APP001345

Op&)osnion to Motion for Attorney’s Fees
and Damages

vii
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07/12/21 | Reply to Defendant Vernon Rodriguez’ 11 APP001630
Second Memorandum of Supplemental APP001654
Authorities on Post Judgment Motions

11/27/18 | Reply to OXEQSitiOH.S to Motion for 2 APP000259
Summary Adjudication of Issues APP000272

04/17/19 | Reply to Opposition to Partial Motion to 3 APP000398
Dismiss APP000403

07/20/21 | Reply to Opposition to Supplement to 11 APP001660
Second Post-Judgment Motion by APP001666
Defendant Vernon Rodriguez for a New
Trial, or in the Alternative, Further Action
After a Norlgury Trial Pursuant to Nev. R.

Civ. P. 59(A)

09/16/20 | Request by Defendant Vernon Rodriguez 10 APP001439
for Judicial Notice in Support of Post- APP001492
Judgment Motions

09/16/20 | Second Post-Judgment Motion by 10 APP001412
Defendant Vernon Rodriguez for a New APP001425
Trial, or in the Alternative, Further Action
After a Nonjury Trial Pursuant to Nev. R.

Civ. P. 59(aJ)
04/08/19 | Statement of Damages 2 APP000379
APP000381
02/03/20 | Statement of Damages 3 APP000496
APP000499
02/22/20 | Statement of damages NRS § 90.060 4 APP000541
APP000545

12/07/18 | Stipulation re: transcripts in Case No. A- 2 APP000309
15-725246 APP000311

07/01/19 | Stipulation and Order Consolidating Cases 3 APP000422

APP000423

02/03/20 | Stipulation for Trial 3 APP000500

APP000501
06/04/18 | Suggestion of Bankruptcy 1 APP000123
APP000133

11/27/18 | Supplemental Declaration of David 2 APP000273
Liebrader APP000308

09/16/20 | Third Post-Judgment Motion by Defendant 10 APP001412
Vernon Rodriguez for Stays Pending APP001432

Disposition ot Post-Judgment Motions and
Appeal
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01/27/20 | Trial Brief 3 APP000451
APP000495
03/23/20 | Trial Brief (Closing Argument) 9 APP001169
APP001186
02/24/20 | Trial Exhibit 1 - Promissory Notes and APP000821
Demand Letters 5 APP000861
02/24/20 | Trial Exhibit 2 - Emails, Agreement, dated 6 APP000862
12/07/12, Accountant’s Compilation for APP000870

VCC, and Agreement, dated 01/15/13
02/24/20 | Trial Exhibit 3 - Emails 6 APP000871
APP000879
02/24/20 | Trial Exhibit 4 - Emails & Powerpoint 6 APP000880
Slides APP000899
02/24/20 | Trial Exhibit 5 - Emails & Promissory 6 APP000880
Note APP000899
02/24/20 | Trial Exhibit 6 - Emails, Promissory Note 6 APP000909
& Powerpoint Slides APP000930
02/24/20 | Trial Exhibit 7 - Email & Powerpoint 6 APP000931
Slides APP000949
02/25/20 | Trial Exhibit 8 - Spreadsheet 7 APP000950
APP000960
02/25/20 | Trial Exhibit 9 - Letters from Frank Yoder 7 APP000961
and Spreadsheet APP000968
02/24/20 | Trial Exhibit 10 - Affidavit of Alisa Davis 7 APP000969
APP000971
02/24/20 | Trial Exhibit 11 - Nevada Secretary of 7 APP000972
State Records for VCC APP000990
02/24/20 | Trial Exhibit 12 - Consolidated Financial 7 APP000991
Statements for VCC APP001003
02/24/20 | Trial Exhibit 13 - Private Placement 7/8 APP001004
Memorandum APP001047
02/24/20 | Trial Exhibit 14 - Preliminary Offering 8/9 APP001048
Circular APPO001157
02/24/20 | Trial Exhibit 15 - Judgment, Waldo v. 9 APPO01158
Robinson APP001160
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Electronically Filed
4/17/2019 12:28 PM
Steven D. Grierson

CLERK OF THE COU
RPLY Cﬁu‘ P

HAROLD P. GEWERTER, ESQ.

Nevada Bar No. 499

1212 S. Casino Center Blvd.

Las Vegas, Nevada 89101

Tel: (702) 382-1714

Fax: (702) 382-1759

Email: harold@gewerterlaw.com

Attorneys for Defendants, Ronald J. Robinson,
Vern Rodriguez, and Alisa Davis

DISTRICT COURT

CLARK COUNTY, NEVADA

*hk

IN THE MATTER BETWEEN, CASE NO.: A-17-762264-C
Steven A. Hotchkiss, DEPT NO.: VIII

PLAINTIFF, HEARING DATE: April 23, 2019

VvS. HEARING TIME: 8:00 a.m.

RONALD J. ROBINSON, VERN
RODRIGUEZ, VIRTUAL
COMMUNICATIONS CORPORATION,
WINTECH, LLC, RETIRE HAPPY,
LLC,JOSH STOLL, FRANK YODER,
ALISA DAVIS, and DOES 1-10 and
ROES 1-10, inclusive,

Defendants.

REPLY TO OPPOSITION TO PARTIAL MOTION TO DISMISS
COME NOW Defendants, Ronald J. Robinson, Vern Rodriguez and Alisa Davis

(hereinafter “Defendants”), by and through their attorney of record, HAROLD P. GEWERTER,
ESQ. of HAROLD P. GEWERTER, ESQ. LTD., and hereby file their Reply to the Partial Motion

to Dismiss.

Case Number: A-17-762264-C

APP000398
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This instant Reply is based upon the following Memorandum of Points and Authorities,
all pleadings and papers on file herein, and the oral arguments scheduled to be heard on April 23,
2019.
Dated this 15th day of April, 2019.
HAROLD P. GEWERTER, ESQ., LTD.

/s/ Harold P. Gewerter, Esq,

HAROLD P. GEWERTER, ESQ.

Nevada Bar No. 499

1212 S. Casino Center Blvd.

Las Vegas, Nevada 89101

Tel: (702) 382-1714

Fax: (702) 382-1759

Email: harold@gewerterlaw.com

Attorneys for Defendants, Ronald J. Robinson,
Vern Rodriguez, and Alisa Davis

MEMORANDUM OF POINTS AND AUTHORITIES

1. Plaintiff’s Opposition is wholly unpersuasive

As noted in their original Motion, Defendants now move that Plaintiff’s first, second, and
third causes of action be dismissed. All of said causes of action are based upon the premise that
the subject promissory note was a “security” as defined by the Nevada Revised Statutes, which
has been put into question by the Court. See generally, Defendants’ Motion.

Plaintiff’s four (4) page Opposition fails to demonstrate that, in light of the Court’s
February 25, 2019 Order, his causes of action based upon securities law should not be dismissed
because he cannot prove any set of fact which would entitle him to relief pursuant to NRCP
12(b)(5). In critiquing Defendants’ Motion, Plaintiff fails to set forth any arguments that the
subject promissory note is a security. In fact, Plaintiff’s Motion fails to analyze the note under
the Friend test and ignores the subject altogether.

a) Defendants have not wrongly “categorized” the Court’s Order

APP000399
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Instead of arguing that the subject promissory note is a security, Plaintiff first contends
that Defendants’ Motion is guilty of “mis-categorizing” the Court’s February 25, 2019 Order.
Plaintiff’s Motion, page 2. This is entirely untrue. With respect to said Order, Defendants’
Motion stated that:

[TThe Court analyzed the subject promissory note pursuant to State v. Friend, 118

Nev. 115, 40 P.3d 436 (2002) and found that a reasonable trier of fact could rule

that VCC’s promissory note was not a security.

Defendants’ Motion, page 4. Turning to the actual language of the Court’s Order, the Court held
that:

[A] reasonable trier of fact could apply the Friend analysis and rebut the

presumption that VCC’s note was a security; therefore summary judgment is not

appropriate on the issue of whether VCC’s note was a security.
February 25, 2019 Order, at § 7. Clearly, Defendants’ Motion did not commit a “mis-
categorizing” of the Court’s Order, as such, Plaintiff’s first point in opposing Defendants’ Motion

is totally without merit.

b) Defendants have not referred to the Hotchkiss note as a security

Plaintiff next wrongly contends that Defendants have referred to “the Note™ as a security
in numerous documents. Plaintiff’s Opposition, page 2. Yet Plaintiff fails to point to any
instances where Defendants have referred to the subject promissory note as a security.

In attempting to mislead the Court, Defendants present as an Exhibit a screen from a power
point presentation which, as Plaintiff admits, was presented to “potential investors during the
solicitation process.” Plaintiff’s Opposition, page 2; Exhibit B. Said Exhibit, which is an
Offering Summary, does indeed refer to “notes” in soliciting investments from the public at large.

1d., at Exhibit B. Clearly, those promissory notes would be securities.

APP000400
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Unfortunately for Plaintiff, he is not included in the group of “potential investors during
the solicitation process.” As stated in Defendants’ Motion, and as the Court is well aware,
Provident Trust gave VCC a short-term loan strictly for the purposes of assisting in VCC’s cash-
flow difficulties. Provident Trust/Plaintiff Hotchkiss were never “potential investors” in VCC.
As such, the fact that VCC used the term “notes” in its public solicitation of investors is of no
relevance in the instant matter.

¢) Judge Williams’ Order is not precedent in this case

Next, Plaintiff argues that Defendants’ Motion should be denied because a sister court
issued a finding of fact in a completely different case that a promissory note issued by VCC was
a security. Plaintiff’s Opposition, page 2; Exhibit A. Said finding of fact, contained in a Findings
of Fact, Conclusions of Law, and Order issued by the Honorable Judge Williams on December
11, 2018, Case No. A-15-725246-C, has no bearing in the instant matter. The issue before the
Court in Department 16 was whether Defendant Robinson was a personal guarantor on the
promissory note in that case, not whether the note was a security. /Id., at Exhibit A. Secondly,
the circumstances between the note in Case No. A-15-725246-C and the one in the instant matter
are entirely different. In Case No. A-15-725246-C, the purchaser of the note was an investor, he
had been publically solicited, the repayment date, interest, and amount of the note was different,
etc. Accordingly, since the entire facts of Case No. A-15-725246-C are different than those in
the instant matter, Judge Williams’ finding of fact is of no consequence.

1/
1

1!

APP000401




19

20

21

22

23

24

25

26

27

28

1I. Conclusion
Based upon the foregoing, Defendants again respectfully request that their Partial Motion
to Dismiss be GRANTED in its entirety. Defendants also ask for attorney’s fees, costs, and any

other relief to which they are entitled.

Dated this 15th day of April, 2019
HAROLD P. GEWERTER, ESQ., LTD.

/s/ Harold P. Gewerter, Esq,

HAROLD P. GEWERTER, ESQ.

Nevada Bar No. 499

1212 S. Casino Center Blvd.

Las Vegas, Nevada 89101

Tel: (702) 382-1714

Fax: (702) 382-1759

Email: harold@gewerterlaw.com

Attorneys for Defendants, Ronald J. Robinson,
Vern Rodriguez, and Alisa Davis

APP000402
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CERTIFICATE OF SERVICE

Certification is hereby made that a true and correct copy of REPLY TO OPPOSITION
TO MOTION FOR PARTIAL SUMMARY JUDGMENT was served this 15th day of April,
2019, by electronic service via the court’s electronic filing and electronic service and/or via U.S.
Mail to the counsel set forth on the service list, and listed below, pursuant to Administrative
Order 14-2, NEFCR 9 (a), and EDCR Rule 7.26.

David Liebrader, Esq.

The Law Offices of David Liebrader, APC

601 S. Rancho Dr., Ste. D-29
Las Vegas, NV 89106

T. Louis Palazzo, Esq.
The Palazzo Law Firm
520 S 4th St #200

Las Vegas, NV 89101

/s/Sonja Howard
An Employee of Harold P. Gewerter, Esq., Ltd.

APP000403
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Electronically Filed
711/2019 2:43 PM
Steven D. Grierson

CLERK OF THE COU
DAVID LIEBRADER, ESQ. C&b—w_,& ,ﬁu«—.

STATE BAR NO. 5048

THE LAW OFFICES OF DAVID LIEBRADER, APC
601 S. RANCHO DR. STE. D-29

LAS VEGAS, NV 89106

PH: (702) 380-3131

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
IN THE MATTER BETWEEN )  Case No. A-17-762264-C
)
Steven A. Hotchkiss, ) Dept.: 9
)
PLAINTIFF, )  STIPULATION AND ORDER
) CONSOLIDATING CASES
V. )
)
Ronald J. Robinson, Vernon Rodriguez, Virtual )
Communications Corporation, Wintech, LLC, )
Retire Happy, LLC, Josh Stoll, Frank Yoder, Alisa )
Davis and DOES 1-10 and ROES 1-10, inclusively )
)
DEFENDANTS )
) .
STIPULATION

It is hereby stipulated by and between counsel for Plaintiff and counsel for

Defendants that case A-17-763003-C pending in Dept. 24 titled Anthony White et al.

v. Ronald J. Robinson et al. shall be consolidated with this case.

The parties acknowledge that the issues in both cases are identical, and involve
the same Defendants and same causes of action. Consolidating the two cases would
save time and money, and is in the interest of the parties and the Eighth Judicial

District Court.

Case Number: A-17-762264-C
APP000422
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ed/d
By: ‘ ~ Dated:

David Liebradér ~
Attorney for Plaintiff

By: / \’/i(/‘vﬁf[) QZJJWJ&F/\ Dated:

Harold Gewerter
Attorney for Defendants

SO ORDERED

A‘\

on.Cristina Silva
é istrict Curt Judge Dept. 9

ey

Dated: June 8, 2019 Respectfully submitte

By:

1019

Liebrader, Inc.

David Licbrader/

Attorney for Plaintiff
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DAVID LIEBRADER, ESQ.
STATE BAR NO. 5048

THE LAW OFFICES OF DAVID LIEBRADER, APC

601 S. RANCHO DR. STE. D-29
LAS VEGAS, NV 89106

PH: (702) 380-3131

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

IN THE MATTER BETWEEN
Steven A. Hotchkiss,
PLAINTIFF,
\2
Ronald J. Robinson, Vernon Rodriguez, Frank
Yoder, Alisa Davis and DOES 1-10 and ROES 1-

10, inclusively

DEFENDANTS

Anthony White, Robin Suntheimer, Troy
Suntheimer, Stephens Ghesquiere, Jackie Stone,
Gayle Chany, Kendall Smith, Gabriele
Lavermicocca and Robert Kaiser

PLAINTIFFS
V.
Ronald J. Robinson, Vernon Rodriguez, Virtual

Communications Corporation, Frank Yoder, Alisa
Davis and DOES 1-10 and ROES 1-10, inclusively

N N N N N N N N N N N N N N N N N N N N N N N N N S N N N

Electronically Filed
1/21/2020 9:19 AM
Steven D. Grierson

CLERi OF THE COUE :I
L]

Case No. A-17-762264-C
Dept.: 8

PRE TRIAL MEMORANDUM

CONSOLIDATED WITH

Case No. A-17-763003-C

PRE-TRIAL MEMORANDUM

COME NOW the Plaintiffs by and through counsel David Liebrader, to submit this

Pre-Trial Memorandum.

Case Number: A-17-762264-C
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BRIEF STATEMENT OF FACTS

This is an action to recover money owed under a promissory note. The nine Plaintiffs
loaned a total of $474,000 to Virtual Communications Corporation (“VCC”) over the period
January, 2013 through December, 2014. VCC agreed to make monthly 9% interest payments
on the Notes, which all had identical terms and repayment provisions, save the date(s) and
amount(s) of investments and the repayment date(s). VCC agreed to repay Plaintiffs’
principal three years from the date of the investments. In February, 2017 VCC went into
default on the payment of interest. Subsequently all of the Plaintiffs notified VCC that VCC
was in default, and they demanded repayment of their principal, accrued interest and
attorneys’ fees due under the Notes.

All of the identical Notes bear the signature of VCC Chief Executive Officer Ronald
Robinson as guarantor. Mr. Robinson claims that the signature was used without his
permission, and that he did not intend to guaranty the Notes. In addition to claims for breach
of contract and fraud, Plaintiffs seek damages under the Nevada Securities Act under two
theories; that the VCC Promissory notes were (1) unregistered securities sold via (2)
misrepresentations and omissions. In addition to seeking to hold VCC liable for these
statutory violations, Plaintiff also seeks to hold Mr. Robinson and Mr. Rodriguez (VCC’s
CFO) liable as control persons for the sale of unregistered securities.

The Plaintiff seeks statutory damages under the Nevada Securities Act, as well as
damages provided for under the note terms.

L.

PROCEDURAL STATUS

This matter is set for trial on the February 10, 2020 stack. The matter is ripe for trial.
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After this litigation commenced former Defendant VCC filed for bankruptcy after a motion
for summary judgment was granted against them in a companion EJDC case (Waldo v.
Robinson; A-15-725246-C), with the same underlying issues. As a result of the bankruptcy
filing and subsequent plan confirmation, all of the Plaintiffs’ claims against VCC are subject
to a seprate bankruptcy order/discharge and are not at issue in this matter. The same Order
carved out an exception permitting the Plaintiffs to pursue claims against the VCC officers.
These officers, Ronald Robinson and Vern Rodriguez are Defendants in this case.

In addition, claims against Defendants Retire Happy, LLC, Julie Minuskin and Josh
Stoll have been settled, and those Defendants have been dismissed.

The sole remaining Defendants are Ronald Robinson, Vern Rodriguez, Alisa Davis
and Frank Yoder.

II.

LIST OF ALL CLAIMS

1. Fraud, misrepresentations and omissions
2. Violation of Nevada securities licensing and registration laws NRS 90.310, 90.460 and
90.660
3. Violation of Nevada Securities laws (misrepresentations and omissions) 90.570 and
90.660
4. Breach of written contract
III.

LIST OF AFFIRMATIVE DEFENSES

Various affirmative defenses were asserted

Iv.

APP000426




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

LIST OF ALL CLAIMS TO BE ABANDONED

All claims against VCC, Retire Happy LLC, Josh Stoll and Julie Minuskin have been
dismissed.
V.

LIST OF ALL EXHIBITS

1. Plaintiffs’ promissory notes and demand letters; Hotchkiss Trial Exhibits 001-040.
2. Email communications between Julie Minuskin and Ronald Robinson/Net worth
Statement, VCC Retire Happy contract VCC RJ Robinson Agreement; Hotchkiss Trial
Exhibits 041- 048

3. Email communications Hotchkiss and VCC . Hotchkiss Trial Exhibits 049- 056.

4. Emails and Power Point Presentation 1.3 between Frank Yoder, Julie Minuskin and
Ronald Robinson; Hotchkiss Trial Exhibits 057-075.

5. Email communications between Alisa Davis and Julie Minuskin re: Robinson’s initials
and signature; Hotchkiss Trial Exhibits 076-083.

6. Email communications between Alisa Davis and Julie Minuskin re: updated power
point presentation and prom note; Hotchkiss Trial Exhibits 086-106.

7. Updated VCC PowerPoint presentation; Hotchkiss Trial Exhibits 084-085; 107-122.
8. VCC Investor List with interest payment information Hotchkiss Trial Exhibits 0123-
132.

9. Frank Yoder VCC/Wintech Board Information Hotchkiss Trial Exhibits 0350-0356.
10. Alisa Davis Affidavit; Hotchkiss Trial Exhibits 133-134.

11. Nevada Secretary of State certificate of absence of record/ list of officers filed with
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NV SOS; Hotchkiss Trial Exhibits 135-152.

12. VCC financial statements dated September 30, 2014; Hotchkiss Trial Exhibits 153-
164.

13. VCC Private Placement Memorandum dated February 22, 2016; Hotchkiss Trial
Exhibits 165-207.

14. VCC Preliminary Offering Circular dated August 17, 2015; Hotchkiss Trial Exhibits
208-316.

15. Judgment, Waldo v. Robinson; Complaint for forfeiture, stipulation and order in case

A-09-596643-C/ Pleadings from Minuskin adv. Robinson filed in EJDC; Hotchkiss Trial

Exhibits 317-349

16. Deposition transcript Vern Rodriguez in Waldo v. Robinson.

17. Reporter’s Transcript Alisa Davis testimony in Waldo v. Robinson.

18. Reporter’s Transcript Ronald Robinson testimony in Waldo v. Robinson

VL

AGREEMENTS TO LIMIT OR EXCLUDE EVIDENCE

None.

VIL

LIST OF WITNESSES

Steven A. Hotchkiss

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.
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Gayla Hotchkiss

C/o Dave Liebrader

601 S. Rancho Dr. Ste. D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Anthony White

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Steve Ghesquiere

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Troy Suntheimer

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Robin Suntheimer

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Jackie Stone

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
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answer.

Gayle Chany

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Kendall Smith

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Robert Kaiser

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Gabriele LaVermicocca

C/o Dave Liebrader

601 S. Rancho Dr. Ste D-29

Las Vegas, NV 89106

(702) 380-3131

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Ron Robinson

c/o Harold Gewerter, Esq.

Gewerter Law Office

1212 Casino Center Boulevard

Las Vegas, NV 89104

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Vern Rodriguez

c/o Harold Gewerter, Esq.
Gewerter Law Office

1212 Casino Center Boulevard
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Las Vegas, NV 89104
Who will testify as to the events and circumstances set forth in the complaint and
answer.

Alisa Davis

c/o Harold Gewerter, Esq.

Gewerter Law Office

1212 Casino Center Boulevard

Las Vegas, NV 89104

Who will testify as to the events and circumstances set forth in the complaint and
answer.

PMK Accounting/Finance Dept. for Virtual Communications Corp

c¢/o Harold Gewerter, Esq.

Gewerter Law Office

1212 Casino Center Boulevard

Las Vegas, NV 89104

Who will testify as to the events and circumstances set forth in the complaint and
answer.

PMK Accounting/Finance Dept. for Wintech LLC

c¢/o Harold Gewerter, Esq.

Gewerter Law Office

1212 Casino Center Boulevard

Las Vegas, NV 89104

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Frank Yoder

3055 Red Mountain, Unit 93

Mesa, AZ 85207

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Julie Minuskin

C/o Louis Palazzo, Esq.

Palazzo Law Firm

520 S 4th St #200

Las Vegas, NV 89101

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Josh Stoll
C/o Louis Palazzo, Esq.
Palazzo Law Firm
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520 S 4th St #200

Las Vegas, NV 89101

Who will testify as to the events and circumstances set forth in the complaint and
answer.

Timothy Eacobacci

c/o Nevada Secretary of State

555 E Washington Ave. Ste. 5200

Las Vegas, NV 89101

(702) 486-2440

Who will testify to the lack of registration of the VCC Securities at issue in this case.

VL.

PRINCIPAL ISSUES OF LAW

Whether or not the VCC Promissory Note is a security under Nevada law:

Plaintiff’s positon: Pursuant to the State v. Friend “Family Resemblance

Test”, SEC v. Howey, 328 US 293 (1946), as well as Defendants’ conduct in
referring to the Promissory Notes as Securities, the Court should make a
finding that the Notes are Securities under Nevada law

Defendant’s position

Defendants contend that the Notes are not securities

Whether Ronald Robinson is a guarantor under the terms of the promissory

note

Plaintiff’s positon: Robinson intended to guarantee the notes, and knew that

his granddaughter, Defendant Alisa Davis, was sending blank notes bearing his
signature to Retire Happy for them to use to sell the Notes to investors.

Defendant’s position

Unknown
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3. Whether VCC is in default under the terms of the promissory note

Plaintiff’s positon: Both Ronald Robinson and Vern Rodriguez have

acknowledged that VCC is in default under the note terms.

Defendant’s position

Same.

Whether Ronald Robinson and Vern Rodriguez are liable as control persons

Plaintiff’s positon: Ronald Robinson and Vern Rodriguez both meet the

statutory definition of control person under Nevada Administrative Code

section 90.035 because they were both officers and directors of VCC and were

In a position to influence the decision-making processes of VCC.

Defendant’s position

Defendants deny control person status and liability.
IX.

TIME REQUIRED FOR TRIAL

Plaintiff and Defendants both agree that the estimate for this bench trial time is 3-4

days. If the Defendants will stipulate that because the notes are identical, and are all in

default, it will not be necessary for all the Plaintiffs to testify in person. This will save 1-

1/2 days of testimony/trial time, and provide more flexibility in scheduling on the trial

stack.
X

OTHER MATTERS

Plaintiffs’ counsel provided this pretrial memorandum (and supporting Exhibits) to

Defendants’ counsel asking for comments. After receiving none, Plaintiffs’ counsel

10
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followed up by leaving a message, but as of this date, Defendants’ counsel has not

responded.
Dated: January 21, 2020 Respectfully submitted,
The Igg@je of/ avid Liebrader, Inc.
By: / /
David Liebradef””
Attorney for Plaintiff
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CERTIFICATE OF MAILING

I hereby certify that on the 21st day of January, 2020, I mailed a copy of the foregoing

Pretrial memo

to the following

Harold Gewerter, Esq.
Gewerter Law Firm
1212 Casino Center Boulevard
Las Vegas, NV 89104

I 1AL

An Employee of The Law Office of David Liebrader

12
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Electronically Filed
1/27/2020 2:50 PM
Steven D. Grierson

CLERK OF THE COU
PTIF W p-

HAROLD P. GEWERTER, ESQ.

Nevada Bar No. 499

1212 S. Casino Center Blvd.

Las Vegas, Nevada 89101

Tel: (702) 382-1714

Fax: (702) 382-1759

Email: harold@gewerterlaw.com

Attorneys for Defendants, Ronald J. Robinson,
Vern Rodriguez, and Alisa Davis

DISTRICT COURT

CLARK COUNTY, NEVADA

L

Steven A. Hotchkiss, CASE NO.: A-17-762264-C
DEPT NO.: IX

PLAINTIFF,

VS.
RONALD J. ROBINSON, VERN CONSOLIDATED WITH
RODRIGUEZ, VIRTUAL
COMMUNICATIONS CORPORATION,
WINTECH, LLC, RETIRE HAPPY,
LLC,JOSH STOLL, FRANK YODER,
ALISA DAVIS, and DOES 1-10 and
ROES 1-10, inclusive,

Case No. A-17-763003-C

DEFENDANTS’ PRETRIAL
MEMORANDUM

Defendants.

AND ALL CONSOLIDATED ACTIONS

Case Number: A-17-762264-C
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DEFENDANTS’ PRE-TRIAL MEMORANDUM

COME NOW, Defendants, RONALD J. ROBINSON, VERN RODRIGUEZ, AND
ALISA DAVIS, by and through their attorney of record, HAROLD P. GEWERTER, ESQ., of
HAROLD P. GEWERTER, ESQ., LTD., and hereby submit this Pre-Trial Memorandum.

L
BRIEF DESCRIPTION OF THE ACTION AND CLAIMS FOR RELIEF (OR

DEFENSES)

This is an action to recovery money owed as a personal guaranty securing promissory

notes. Plaintiff loaned the funds to VCC and VCC subsequently defaulted on the loan. VCC
filed for Chapter 11 bankruptcy and the plan \%/as approved. Therefore, Plaintiffs claims against
VCC can no longer proceed. The claims remaining against Defendants Robinson and Davis are
limited to Robinson’s liability on the personal guaranty and fraud, misrepresentation and
omission claims against Davis and Rodriguez. Moreover, all claims against all Defendants
must be dismissed because Plaintiffs failed to name an indispensable party.

IL.
LIST OF ALL CLLAIMS

1. Fraud, misrepresentations and omissions

2. Violation of Nevada securities licensing and registration laws NRS 90.310, 90.460 and
90.660

3. Violation of Nevada Securities laws (misrepresentations and omissions) 90.570 and
90.660

4. Breach of written contract
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L.
LIST OF WITNESSES WITH BRIEF SUMMARY OF EXPECTED !
TESTIMONY: |

Ron Robinson

c/o Gewerter Law Office

1212 Casino Center Blvd. ;
Las Vegas, NV 89104 i

Mr. Robinson is expected to testify to the events and circumstances surrounding the
allegations set forth in the Complaint.

Alisa Davis

c/o Gewerter Law Office
1212 Casino Center Blvd.
Las Vegas, NV 89104

Ms. Davis is expected to testify to the events and circumstances surrounding the
allegations set forth in the Complaint.

Vern Rodriguez :
c/o Gewerter Law Office |
1212 Casino Center Blvd.
Las Vegas, NV 89104

Mr. Rodriguez is expected to testify to the events and circumstances surrounding the
allegations set forth in the Complaint.

Steve A. Hotchkiss

c/o Dave Liecbrader

601 S. Rancho Dr., Ste. D-29
Las Vegas, NV 89104

Mr. Hotchkiss is expected to testify to the events and circumstances surrounding the
allegations set forth in the Complaint.

Anthony White

c¢/o Dave Liebrader

601 S. Rancho Dr., Ste. D-29
Las Vegas, NV 89104
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Mr. White is expected to testify to the events and circumstances surrounding the
allegations set forth in the Complaint.
Defendant reserves the right to call as a witness any witness listed in Plaintiff’s Pre-

Trial Memorandum.

Iv.
LIST OF EXHIBITS TO BE RELIED UPON

Joint exhibits will be submitted by the parties.

V.
ANTICIPATED ISSUES OF LAW AND EVIDENCE

A, Any reference to allegations of misuse of corporate funds must be excluded.

The Court must exclude any reference, testimony or evidence of allegations of misuse
of funds because the probative value is vastly outweighed by the highly prejudicial value.

NRS 48.035 allows the district court to exclude evidence if the probative value of
the evidence is substantially outweighed by the danger of unfair prejudice or undue delay. Even
if evidence is otherwise admissible, a trial court may exclude the evidence after striking a
proper balance between the probative value of the evidence and its prejudicial dangers. Elsbury
v. State, 90 Nev. 50, 53, 518 P.2d 599, 601 (1974). A district court's decision whether
to exclude or admit evidence will only be reversed if it is “manifestly wrong.” Daly v. State, 99
Nev. 564, 567, 665 P.2d 798, 801 (1983).

To merit exclusion, the evidence must unfairly prejudice an opponent, typically by
challenging the emotional and sympathetic tendencies of a jury, not the jury's intellectual
ability to evaluate evidence. Fed.R.Evid. 403 advisory committee's note. In the present case,
reference, testimony or evidence of allegations against Defendant Robinson related to misuse

of VCC funds would unfairly prejudice Robinson.
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The alleged misuse of VCC funds bear no relationship to Plaintiff’s allegations
regarding securities fraud relating to the sale of the Promissory Note. The alleged misuse of
VCC funds, likewise, bear no relationship to the Robinson personal guaranty.

B. The facts do not support claims against Alisa Davis or Vern Rodriguez

Alisa Davis worked as an entry-level administrative assistant for Virtual
Communications Corporation (hereinafter referred to as “VCC”) performing menial tasks as
directed. She is neither an officer nor director of VCC currently or during the timeframe
relevant to this case. As an administrative assistant, Ms. Davis was not included in the
decision-making or leadership of VCC. She was ignorant of management-level information.
Ms. Davis’ involvement with VCC was restricted to following orders regarding minor clerical
tasks. Ms. Davis’ typical day involved “pushing papers”, one of which was a facsimile of a
draft, proposed corporate promissory note from Defendant Ronald J. Robinson. Unaware of
Defendant Robinson’s intent regarding the draft, proposed corporate promissory note, Ms.
Davis complied with Robin Minuskin’s request for a copy of the facsimile. It was the belief of
Ms. Davis that Robin Minuskin was a trustworthy businesswoman assisting VCC. Ms. Davis,
in the normal course of her administrative assistant job, accommodated Robin Minuskin’s
request for a copy of a draft PowerPoint document regarding VCC. Ms. Davis never met
Plaintiff nor had any contact with Plaintiff.

(i) A Fraud Cause of Action is Not Stated Against Alisa Davis or Vern Rodriguez With

Specificity

Plaintiff may not seek relief from Defendant Alisa Davis as she did not have requisite

knowledge or intent to harm Plaintiff. Furthermore, Ms. Davis was not in a position to harm
Plaintiff. The solicitation of Plaintiff was made by Julie Minuskin and Retire Happy, LLC.

Plaintiff’s harm and damages were caused by Plaintiff’s financial advisor, Julie Minuskin and
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Retire Happy, LLC, not by Defendant Alisa Davis. Ms. Davis never met or spoke with
Plaintiff.

Plaintiff’s Complaint concerns an alleged default on a corporate promissory note. Ms.
Davis was neither the promisor nor promisee of the corporate promissory note. Ms. Davis did
not contact Plaintiff at any time regarding such corporate promissory note. Ms. Davis was
unaware of the finances of VCC. Ms. Davis was not working for Retire Happy, LLC or Robin
Minuskin. Ms. Davis did not possess either knowledge or intent to harm Plaintiff when she
complied with the requests of Ms. Minuskin.

Ms. Davis was genuinely an entry-level administrative assistant paid a standard
administrative assistant income. Her pay grade with VCC was low in accordance with her lack
of skills, knowledge, information, responsibility or involvement with VCC. It is not
uncommon for job seekers to ask their friends and family for a job. It is also not uncommon for
employees to have a friend or family member offer a job opportunity, especially when the job
is an entry-level position.

The first element of a fraud cause of action is that the defendant made a false
representation. Plaintiffs misrepresentations regarding Ms. Davis’ intent or knowledge are not
determinative of her liability. Ms. Davis did not make a mistepresentation to Plaintiffs as she
never communicated with Plaintiffs. Plaintiff must prove each and every element of the fraud
cause of action by clear and convincing evidence. If an essential element is absent, the facts as
to the other elements of fraud are immaterial and summary judgment is proper. See, Barmettler
v. Reno Air, Inc., 114 Nev. 441, 956 P.2d 1382 (1998); Bulbman v. Nevada Bell, 108 Nev.
105, 825 P.2d 588 (1992). Plaintiff’s pleadings warrant summary judgment, or, in the

alternative, dismissal and a judgment on the pleadings, due to their legally insufficiency.
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Plaintiff fails to create a genuine issue of material fact regarding Defendant Ms. Davis by
simply stating in a bullet-point format that Plaintiff relied upon misrepresentations from her
financial advisor, Julie Minuskin. Nevada law requires summary judgment if one of the
essential elements of a fraud cause of action is missing. In Plaintiff’s Complaint for Damages,
Plaintiffs do not even allege three of the five elements of fraud: (1.) Defendant Alisa Davis
made a fraudulent statement; (2.) Defendant Alisa Davis knew or believed that her
representation was false or defendant had an insufficient basis of information for making the
representation; (3.) Defendant Alisa Davis intended to induce Plaintiff to act or refrain from
acting upon Defendant Alisa Davis’ false statement. Plaintiffs’ fraud count fails to state a
genuine issue of material fact, in addition to failing to please the essential elements of a fraud
cause of action. Defendant Ms. Davis’ dismissal is warranted as a matter of law.

(i)  Nevada Uniform Securities Act NRS 90.310, 90.460 and 90.660

Dismissal is necessary for Defendants Alisa Davis and Vern Rodriguez because Plaintiff
fails to allege the elements of the Nevada Uniform Securities Act causes of action against Ms.
Davis or Mr. Rodriguez. Furthermore, Plaintiff does not present any factual allegations, or even
specious allegations, that Ms. Davis or Mr. Rodriguez “sold unregistered securities”. Plaintiff
offends the pleading requirements of both NRCP 56 and NRS 78.747 by simply pleading “VCC
Defendants sold unregistered securities through unlicensed sales representatives (Minuskin and
Retire Happy) via a general solicitation...” Ms. Davis certainly never “sold” anything as menial,
clerical assistant of her corporate employer.

(1.)NRS 90.310

Plaintiff does not even accuse Defendants Ms. Davis or Mr. Rodriguez of being a “broker-

dealer, sales representative, or transfer agent”. In order to allege a cause of action under NRS
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90.310, the defendant must be a “broker-dealer, sales representative or transfer agent” or an
“issuer” of securities. Therefore, dismissal on behalf of Ms. Davis and Mr. Rodriguez are
required pursuant to NRS 90.310. Plaintiff does not present an allegation nor facts supporting
an allegation that Ms. Davis, a clerical employee, was a “broker-dealer, sales representative or
transfer agent”.

(2.)NRS 90.460

Plaintiff does not even allege that Defendant Ms. Davis or Mr. Rodriguez offered to sell
or sold any security. In order to allege a cause of action under NRS 90.460, the defendant must
be a person who offered to sell or sold a security not registered or exempt under the Nevada
Uniform Securities Act. Therefore, dismissal on behalf of Ms. Davis and Mr. Rodriguez is
required pursuant to NRS 90.460. Plaintiff does not present an allegation nor facts supporting
an allegation that Ms. Davis, a clerical employee, offered to sell or sold a security nor the
corporate promissory note. The allegations against Ms. Davis involve her performing only
clerical work.

(3.)NRS 90.660

Plaintiff does not even allege that Defendant Ms. Davis or Mr. Rodriguez offered to sell
or sold any security. In order to allege a cause of action under NRS 90.660, the defendant must
be a person who offers or sells a security. Furthermore, a cause of action under NRS 90.660
requires that the Plaintiff allege that the defendant “offers or sells a security in violation of
Subsection 1 of NRS 90.310 or NRS 90.460 or Subsection 2 of NRS 90.570. Therefore, dismissal
on behalf of Ms. Davis and Mr. Rodriguez is required pursuant to NRS 90.660. Plaintiff does
not present an allegation nor facts supporting an allegation that Ms. Davis, a clerical employee,

offered to sell or sold a security nor the corporate promissory note. The allegations against Ms.
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Davis involve her performing only clerical work. As stated above, dismissal is required pursuant
to NRS. 90.310 and 90.460. NRS 90.570 will be discussed below.

(iii)  Nevada Uniform Securities Act NRS 90.570

Plaintiff has, again, failed to allege the essential elements of a violation of NRS 90.570,
nor provided facts to support an allegation. Dismissal is required when Plaintiff fails to allege
the essential elements necessary for a violation of a law., Defendant Ms. Davis did not “sell” the
corporate promissory note or a security. Secondly, as a clerical employee she did not:

(1.) “employ any device, scheme or artifice to defraud,

(2.) “Make an untrue statement of a material fact or omit to state a material fact necessary
in order to make the statements made not misleading in the light of the circumstances under
which they are made; or

(3.) Engage in an act, practice or course of business which operates or would operate as
a fraud or deceit upon a person.”

Plaintiff simply lumps all the defendants together with a one-sentence allegation that
“Defendants withheld material information about the VCC investment and the VCC corporation
as described above.” Plaintiffs fail to present any facts indicating Ms. Davis or Mr. Rodriguez
knowingly and intentionally defrauded the Plaintiff. Defendant Ms. Davis has only been alleged
to have “sen/t] preprinted, presigned Notes bearing Robinson’s signed guarantee for Minuskin’s

use in soliciting investors (including Plaintif}).” Plaintiffs have not provided specific facts,

demonstrating that administrative assistant Ms. Davis or Mr. Rodriguez knowingly and

intentionally defrauded Plaintiff, a person with whom Ms. Davis and Mr. Rodriguez never

had any contact. Plaintiff appears to be inappropriately indulging in speculation, conjecture and

whimsy in order to sue Ms. Davis because she worked for the defendant corporation, VCC. There
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is no genuine issue of material fact because if the Court accepts Plaintiff’s plead facts as true,
there is still not a cause of action against Defendant under the Nevada Uniform Securities Act
NRS 90.310, 90.460, 90.570 or 90.660.

(iv)  Plaintiff Fails to Plead that Ms. Davis and Mr. Rodriguez Should be Individually
Liable for the Corporation

Plaintiff failed to plead that Ms. Davis should be individually liable for liability of VCC,
a corporation. Nevada Revised Statutes 78.747 provides three bases for a stockholder, director
or officer to be found an “alter ego” of the corporation. In Nevada case law, five factors must be
present to piece the corporate veil. Plaintiffs have not properly plead that Ms. Davis and Mr.
Rodriguez should be held individually liable for any liability of the corporation.

C. Ronald J. Robinson is discharged of his obligations under the alleged personal
guaranty.

This is a case of an extinguished superseding legal obligation, the VCC promissory notes.
Once the superseding legal obligation is extinguished, so is the personal guaranty. The Defendant
Robinson’s personal guaranty is presently unenforceable. The underlying debt allegedly secured
by the personal guaranty of Defendant Robinson is included in the VCC bankruptcy filing. There
has been a resolution of that underlying debt making the alleged personal guaranty unenforceable.
Over 80% of the secured promissory note holders have approved a plan of reorganization
whereby VCC’s superseding legal duty to pay on the promissory notes has been altered without
Defendant Robinson’s consent.

The general rule is that an agreement between a creditor and debtor that supersedes and
replaces their prior agreement is a novation and makes a guaranty of the prior agreement
unenforceable. 38 Am.Jur.2d Guaranty, §67; 38A C.J.S.2d Guaranty §89. This principal is well
established in Nevada. In the present case, the personal guaranty may be deemed unenforceable
by the Bankruptcy Court’s resolution of the underlying debt, effectively an agreement between

creditor and debtor that supersedes and replaces the prior obligation.

-10-
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The present case is analogous to Marion Properties. Ltd. v. Goff, 108 Nev. 946, 840 P.2d
1230 (1992). In Marion Properties, Ltd., the plaintiff alleged that Americana Construction
("Americana") had entered into an agreement with Marion Properties, Ltd. ("Marion") to build
condominiums on Marion's property, that Americana had breached its contract with Marion, that
Americana's officers, directors, shareholders or owners had signed personal guaranties agreeing
to indemnify Americana’s creditors and that such individuals were liable on the guaranties. The
defendants moved to dismiss the Complaint on the ground that the plaintiff's claim was barred
due to a stipulated judgment between Americana and Marion in another case whereby each
dismissed with prejudice its claims against the other relating to the construction agreement.

The District Court granted the motion to dismiss. On appeal, the Supreme Court affirmed.

It stated:

It is well-settled that guarantors and sureties are exonerated if the creditor alters
the obligation of the principal without the consent of the guarantor or surety.
Williams v. Crusader Disc. Corp., 75 Nev. 67, 70-71, 334 P.2d 843, 846 (1959);,
Howard v. Associated Grocers, 123 Ariz. 593, 595, 601 P.2d 593, 595 (1979)
(discharge of the debtor's obligation to the creditor without consent of the
guarantor discharges the obligation of the guarantor).

In this case, the debt has been completely extinguished as between Marion and
Americana. The discharge of Americana's obligation to Marion, without the
consent of respondents, discharged the obligation of respondents as guarantors
and as sureties. We therefore conclude that the district court correctly dismissed
Marion's complaint, and we affirm the order of the district court. Id at 108
Nev. 948-949, 840 P.2d 1231-1232 (footnote omitted).

In the present case, a personal guaranty of Defendant Robinson has been exonerated
because the creditor, VCC, through the Chapter 11 bankruptcy remedies, altered the obligation
without Defendant Robinson’s consent.

The Bankruptcy Court adjudicated VCC debt to Plaintiff and determined that VCC is not
obligated to make payment. Over 80% of the promissory note holders voted to confirm a plan

of reorganization whereby the underlying obligation has been altered. When there is no

underlying obligation compelling VCC to pay Plaintiff, then Defendant Robinson cannot be

- 11 -
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personally liable on the alleged guaranty. Otherwise, Plaintiff would essentially obtain a windfall
— judgment against Defendant Robinson for the VCC debt in state court while also receiving
equity as imposed by the reorganization in Bankruptcy Court.

The Court should apply Defendants’ proposed Jury Instruction regarding personal
guaranty. See attached Exhibit 6. The Defendants Proposed Jury Instruction provides as follows
and is supported by Nevada case law:

A guaranty is a collateral promise by one person to answer for the payment of some debt

in case of the default of a third party who, in the first instance, is liable for such payment.

If there is no primary liability on the part of the third party, there is nothing to guarantee

and there can be no contract of guaranty. If there is no obligation by the debtor, there is

no obligation by the guarantor. Story Prom. Notes, par. 457. Kilbride v. Moss, 113 Cal.

432, 45 P. 812, 54 Am.St.Rep. 361; Dykes v. Clem Lumber Co., 58 Ariz. 176, 118 P.2d

454 (1941); Williams v. 949 Crusader Disc. Corp., 75 Nev. 67, 70-71, 334 P.2d 843,

846 (1959); Howard v. Associated Grocers, 123 Ariz. 593, 595, 601 P.2d 593, 595 (1979)

cited by Marion Properties, Ltd. by Loyal Crownover v. Goff, 108 Nev. 946 (1992).

In the present case, there is no primary liability on the part of the third party VCC on the
promissory notes. As such, there is nothing to guarantee and there can be no contract of guaranty.
Because there is no obligation by the debtor, VCC, on the promissory notes, there is no obligation
by the alleged guarantor.

Accordingly, the Court should find in favor of Defendant Robinson because the evidence
and law supports the conclusion that Defendant cannot be liable on a personal guaranty when the
superseding obligation is satisfied whether by notation or by order of the Bankruptcy Court. This
is especially true where the obligation is altered without the Defendant’s consent, as in the present

case, where the obligation is altered by order of the Bankruptcy Court.

D. The Entire Complaint Against All Defendants Should be Dismissed for Failure
to Name an Indispensable Party.

Rule 17 of the Nevada Rules of Civil Procedure provides: “Every action shall be
prosecuted in the name of the real party in interest.” NRCP 17(a). Trustees of trust funds “are

real parties in interest, under NRCP 17(a), as trustees of an express trust which is a third party

-12-
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beneficiary of the agreement.” Back Streets, Inc. v. Campbell, 95 Nev. 651, 601 P.2d 54 (1979).
A trustee of an express trust may sue in the trustee’s own name without joining the party for
whose benefit the action is brought. See NRCP 17(a). However the reverse does not hold, i.e. a
beneficiary is unable to sue in the beneficiary’s own name without joining the trust or trustee.

Trustee is defined as “the person holding property in trust and includes trustees, a
corporate as well as a natural person and a successor or substitute trustee.” NRS 163.020. Notably
absent from this definition of trustee is “beneficiary.” Beneficiaries are not trustees.

In the absence of the real party in interest, complete relief cannot be accorded. Pursuant

to Rule 19:

A person who is subject to service of process and whose joinder will
not deprive the court of jurisdiction over the subject matter of the
action shall be joined as a party in the action if (1) in the person’s
absence complete relief cannot be accorded among those already
parties, or (2) the person claims an interest relating to the subject of
the action and is so situated that the disposition of the action in the
person’s absence may (i) as a practical matter impair or impede the
person’s ability to protect that interest or (ii) leave any of the persons
already parties subject to a substantial risk of incurring double,
multiple, or otherwise inconsistent obligations by reason of the
claimed interest.

NRCP 19(a) (emphasis added). If a party is necessary to an action but cannot be joined, that party
is indispensable. See Potts v. Vokits, 101 Nev. 90, 692 P.2d 1304 (1985). If the necessary party
is not able to be joined, “the court must decide whether in equity and good conscience the action
should proceed. Ifin equity and good conscience the action cannot proceed without the necessary
party, that party is ‘indispensable’ and the case must be dismissed.” /d. In fact, “[f]ailure to join
an indispensable party is fatal to a judgment.” Schwob v. Hemsath, 98 Nev. 293, 646 P.2d 1212
(1982). Also a Motion for failure to join indispensable party may even be raised by an appellate
court, Id.

Nevada Rules permit a pleader to move to dismiss an action based on failure to join a
party under Rule 19. See NRCP 12(b)(6). A defense of failure to join a party indispensable under
Rule 19 may be made by motion for judgment on the pleadings. See NRCP 12(h)(2).

1. Provident Trust is an indispensable party.

Here, it is undisputed that Provident Trust was the trustee, as it held property in trust for

-13-
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beneficiary Plaintiffs. It is further undisputed that Plaintiffs are not a trustees of Provident Trust;
Plaintiffs are a beneficiary. As such, Plaintiffs are devoid of power to make investments on behalf
of Provident Trust, nor does Plaintiffs possess authority to bring legal action on behalf of the
trust. As such, pursuant to NRCP 17, the real party in interest is a trustee for Provident Trust.
Essentially, Plaintiffs lacks standing. The trustees of Provident Trust are the real parties
in interest. Without the real party in interest, complete relief cannot be accorded among those

already parties. As such, Provident Trust is indispensable and Plaintiffs case must be dismissed.

VL

RELIEF SOUGHT

The Court should prohibit Plaintiff from referencing any allegation of misuse of VCC funds
against Defendant Robinson in his opening or closing statements and any questioning. The Court
should further exclude any testimony or evidence regarding the allegations of misuse of funds
against Defendant Robinson.

The entire Complaint against all Defendants should be dismissed because Plaintiffs fail to
mention an indispensable party, i.e. Provident Trust.

The Court should direct a verdict in favor of Defendants Davis and Rodriguez as the facts do
not support the allegations of fraud and securities violations contained in Plaintiffs’ Complaint.

DATED this 27" day of January, 2020.

Respectfully submitted,

W' G
Ao
HAROLR P. GEWERTER, ESQ.
Nevada Bar No. 499
1212 S. Casino Center Blvd.
Las Vegas, Nevada 89101
Tel: (702) 382-1714
Email: harold@gewerterlaw.com

Attorneys for Defendants, Ronald J. Robinson and
Alisa Davis

RTER, ESQ., LTD.
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CERTIFICATE OF SERVICE
Certification is hereby made that a true and correct copy of DEFENDANTS’ PRE

TRIAL MEMORANDUM was served this 27th day of January, 2020, by electronic service via
the court’s electronic filing and electronic service and/or via U.S. Mail to the counsel set forth
on the service list, and iisted below, pursuant to Administrative Order 14-2, NEFCR 9 (a), and
EDCR Rule 7.26.

David Liebrader, Esq.

The Law Offices of David Liebrader, APC
601 S. Rancho Dr., Ste. D-29

Las Vegas, NV 89106

/s/Sonja Howard
An Employee of Harold P. Gewerter, Esq., Ltd.
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DAVID LIEBRADER, ESQ.
STATE BAR NO. 5048

THE LAW OFFICES OF DAVID LIEBRADER, APC

601 S. RANCHO DR. STE. D-29
LAS VEGAS, NV 89106

PH: (702) 380-3131

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

IN THE MATTER BETWEEN
Steven A. Hotchkiss,
PLAINTIFF,
V.
Ronald J. Robinson, Vernon Rodriguez, Frank
Yoder, Alisa Davis and DOES 1-10 and ROES 1-

10, inclusively

DEFENDANTS

Anthony White, Robin Suntheimer, Troy
Suntheimer, Stephens Ghesquiere, Jackie Stone,
Gayle Chany, Kendall Smith, Gabriele
Lavermicocca and Robert Kaiser

PLAINTIFFS
V.
Ronald J. Robinson, Vernon Rodriguez, Virtual

Communications Corporation, Frank Yoder, Alisa
Davis and DOES 1-10 and ROES 1-10, inclusively

COME NOW Plaintiffs by and through counsel to submit this Trial Brief.

BRIEF STATEMENT OF FACTS

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Electronically Filed
1/27/2020 3:27 PM
Steven D. Grierson

CLERE OF THE COUE :I

Case No. A-17-762264-C
Dept.: 8

TRIAL BRIEF

CONSOLIDATED WITH

Case No. A-17-763003-C

This is an action to recover money owed under a promissory note. The ten

Case Number: A-17-762264-C
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Plaintiffs loaned a total of $474,000 to Virtual Communications Corporation (“VCC”)
over the period January, 2013 through December, 2014. VCC agreed to make
monthly 9% interest payments on the Notes, which all had identical terms and
repayment provisions, save the date(s) and amount(s) of investments and the
repayment date(s). VCC agreed to repay Plaintiffs’ principal three years from the
date of the investments. In February, 2015 VCC went into default on the payment of
interest. Subsequently all of the Plaintiffs notified VCC that it was in default, and
they demanded repayment of their principal, accrued interest and attorneys’ fees due
under the Notes.

Counsel for Defendants has agreed to stipulate, based upon prior deposition
and trial testimony in a related case, that VCC received Plaintiffs’ funds, paid interest
per the Note terms, and is in default.! As a result, breach of contract is not an issue for
trial. The sole issue related to the breach of contract cause of action is whether Mr.
Robinson is liable as the guarantor.

All of the identical Notes bear the signature of VCC Chief Executive Officer
Ronald Robinson as guarantor. Mr. Robinson claims that his signature was used
without his permission, and that he did not intend to guarantee the Notes. In
addition to claims for breach of contract and fraud, Plaintiffs seek damages under the
Nevada Securities Act under two theories; that the VCC Promissory notes were (1)
unregistered securities sold via (2) misrepresentations and omissions. In addition to
seeking to hold VCC liable for these statutory violations, Plaintiff also seeks to hold

Mr. Robinson and Mr. Rodriguez (VCC’s CFO) liable as control persons for the sale of

"'VCC filed for bankruptcy after a finding that the Notes were securities in a related case.
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unregistered securities.
The Plaintiff seeks statutory damages under the Nevada Securities Act, as well

as damages provided for under the note terms.

TRIABLE ISSUES

Issue One: The VCC Note was a Security

Plaintiffs contend that the Notes at issue are securities pursuant to NRS

890.295, and State v. Friend, 40 P. 3d 436; 118 Nev. 115 (2002). Plaintiffs seek a

determination that, as a matter of law, the VCC promissory notes are securities.

Issue Two: The VCC Note was neither reqistered nor exempt from

registration

As securities, the VCC Note offering needed to be registered or exempt from
registration prior to offer or sale. Neither was the case, as the Certificate of Absence
of Record from the Nevada Secretary of State, and Mr. Robinson’s own sworn
testimony attest. As a result, Plaintiffs seek a ruling that the VCC Note was sold in
violation of the Nevada Securities Act’s registration provisions, specifically NRS

90.460.

Issue Three: Mr. Robinson and Mr. Rodriguez were “Control Persons”

Plaintiffs seek a determination that for purposes of NRS §90.660, Ronald
Robinson and Vern Rodriguez are control persons. It is indisputable that Mr.

Robinson was the Chairman of the Board for VCC, while Vern Rodriguez was the
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Chief Financial Officer and Treasurer.

Issue Four: Ron Robinson Guaranteed the Investments

All of the identical Notes bear Ron Robinson’s signature as guarantor.
Through the life of this case and two others Mr. Robinson has claimed that he did not
intend to guarantee the Notes, and that his signature was used without his
permission. This claim is belied by numerous official documents issued by VCC
(reporting documents, financial statements, private placement memorandums) that
irrefutably state that Mr. Robinson is the guarantor of the notes. Mr. Robinson’s own
granddaughter also testified in a previous case that Mr. Robinson signed a blank note

that was intended to be reused by fund raiser Retire Happy to raise funds for VCC.

SUPPORTING EVIDENCE

ISSUE ONE: The Notes are Securities

The Nevada Securities Act’s definition of a security under NRS §90.295
includes a “Note” in the same form that was sold to Plaintiffs. In addition to meeting
the traditional “Howey” test of being: 1) an investment of money in, 2) a common
enterprise with, 3) the expectation of profits from, 4) the efforts of others (See SEC v.

W J Howey & Co., 328 U.S. 293; 66 S. Ct. 1100 (1946)), the VCC Note meets the

“family resemblance test” standard adopted by Nevada in State v. Friend, 40 P. 3d

436; 118 Nev. 115 (2002).

NRS 90.295 provides the statutory definition of a security:
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NRS 90.295 <“Security” defined. “Security” means a note,
stock, bond, debenture, evidence of indebtedness, certificate of interest
or participation in a profit-sharing agreement, a limited partnership
interest, an interest in a limited-liability company, collateral-trust
certificate, preorganization certificate or subscription, transferable
share, investment contract, viatical settlement investment, voting-trust
certificate, certificate of deposit for a security, fractional undivided
interest in an oil, gas or other mineral lease or in payments out of
production of such a lease, right or royalty, a put, call, straddle or
option on a security.”

NRS § 90.295 (Emphasis added).
In State v. Friend, the Nevada Supreme Court adopted the use of the “family

resemblance test” to determine whether a note would be considered to be a security

under the Act.

The "family resemblance” test was established in Reves v. Ernst and Young 494

U.S. 56, 57, 110 S. Ct. 945 (1990) to help the court determine when a note is a
security. There are two components to the test, with four subparts to the second
component. The Note sold by VCC meets all of the requirements to be considered to
be a security.

The test begins with a presumption that all Notes are securities except for
those Notes which traditionally have been used in consumer financing, or among
sophisticated investors such as large commercial banks. These exceptions include
mortgage notes, interbank loans or accounts receivables. See, Friend 40 P. 3d at 440.
None of those apply here.

If the Note is not deemed to belong to the class of financing that has not
traditionally been considered to be a security, the first component of the test is
completed. The next step is to apply four factors to the investment at issue:

1) What are the motivations of the buyer and sellers to enter into the transaction;
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2) What manner was the Note made available to the public;
3) Did the purchaser view the Note as an investment; and,
4) Is there a need for regulatory protections.

See Friend generally, 40 P. 3d at 439-441.

Step One: The Motivation test:

The first step is to analyze what motivations would prompt a reasonable seller
and buyer to enter into the transaction. "If the seller's purpose is to raise money for
the general use of a business enterprise or to finance substantial investments and the
buyer is interested primarily in the profit the note is expected to generate, the

instrument is likely to be a “security.

Friend at 439-440.

Step Two: The Distribution test

The second step examines the distribution of the note "~ to determine whether it
is an instrument in which there is common trading for speculation or investment."
Common trading occurs when the instrument is "offered and sold to a broad segment
of the public.”

Friend at 440.

Step Three The “Investor Expectation test

The third step of the analysis considers "whether ... [the notes] are reasonably
viewed by purchasers as investments.” Under this step, we must determine if the
seller of the notes calls them investments and, if so, whether it is reasonable for a

prospective purchaser to believe them.
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Friend at 441.

Step Four: The need for Regulation

“The final step of the analysis examines the adequacy of other regulatory
schemes in reducing the risk to the lender.” “Although Friend has been charged with
two counts of obtaining money under false pretenses, we conclude that there is a need
for securities laws in Nevada. The purpose of the federal securities acts was " to
eliminate serious abuses in a largely unregulated securities market." Recognizing "the
virtually limitless scope of human ingenuity ... by those who seek the use of the
money of others on the promise of profits, Congress broadly defined the scope of
securities laws. Like Congress, it appears that the Nevada Legislature recognized a
similar need for such broad security regulations. We will give effect to that
determination.”

Friend at 441.

Here; the VCC Notes were not in the category that are traditionally exempt
such as mortgage notes or notes used in consumer financing. VCC’s “Motivation” for
participating in the offering was to raise funds for use in developing its proprietary

technology, while Plaintiff was motivated by the 9% interest payable over 18 months.

VCC used unregistered broker dealer Retire Happy to “Distribute” the Notes
to a wide section of people; According to Mr. Robinson’s sworn testimony, “between
50-100.” The investors in this case are from Montana, Virginia, Kansas, Missouri,
Florida, Illinois and Florida. It is clear that the intent was to market the Notes to a

broad section of the public in order to raise the needed capital.
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"We're in complete agreement with communication with
your investors. Vern will be the direct contact and in addition, we
would be open to make presentation of our technology anytime
with your investors. Naturally, Frank would be the contact for this.

It is our desire to make full disclosure to all investors and for that
reason, we are open to any suggestion that you might have in
accomplishing this, so don't hesitate in making the clear to your
contacts. "In addition, should your investors wish to contact me
directly, 1 would be happy to meet with them and show them our
accountant's prepared current financial statement. My present
worth is $17,699,000, which is represented in cash and equities,
both real and personal. Ron Robinson."

See Exhibit “A”, attached.

Lastly, the need for regulation for this type of investment transaction triggers

the application of the securities laws; the Note is not of a type that would be regulated
by the real estate, mortgage or insurance divisions in the state. As an investment sold
to members of the public, it is subject to the regulations and provisions of the Nevada

Securities Act.

Because the VCC Note checks all the boxes established by the Nevada Supreme

Court in State v. Friend, it should be considered to be a security under Nevada law.

But the Court has even stronger evidence on which to base its findings; VCC

themselves referred to the Notes as securities in 3 separate PowerPoint presentations

for use in the note offering. See Exhibit “B” attached.
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If VCC’s management considered the Notes to be Securities, and told their
investors that the Notes were securities, they shouldn’t be allowed to take a contrary

position now.

Lastly, this identical case was tried in the Eighth Judicial District Court before

Judge Williams in 2018. The case was Reva Waldo v. Ronald Robinson et al. Case A-

15-725246 (“Waldo”). Same Note, same Defendants, same guarantee. After full
briefing by the parties, the Judge granted Plaintiff’s motion for summary
adjudication, finding the Notes were securities. See Exhibit “C”, attached. Then, after
trial, Judge Williams issued Findings of Facts, and a Judgment in favor of Plaintiff,

including interest, penalties and attorney’s fees. See Exhibit “D”, attached.

Since the Notes were securities, VCC needed to register them prior to offer or
sale, or file a request for exemption from registration. They did neither. Nor are any
exemptions applicable. Defendants have not raised the issue of exemption at any
time in this proceeding, and should not be allowed to attempt to do so at this late
date. Under NRS §90.690(1), Defendants have the burden of proof when claiming an
exemption, and must prove each and every element. If proof is not offered as to any

one element, the entire exemption is lost. See e.g., Sheets v. Dziabis, 738 F. Supp.

307 (N.D. Ind. 1990).

Further, Defendants cannot rely on a good faith belief that the VCC Note
interests were not securities, or that they didn’t need to be registered. See e.g., Kahn
v. State, 493 N.E.2d 790 (Ind. App. 1986). Both of these issues are questions of law,

and ignorance of the law is never a defense. Nor may VCC rely upon opinions of
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counsel on these issues. See e.g., Smith v. Manausa, 385 F.Supp. 443 (E.D.Ky. 1974);

People v. Clem, 39 Cal. App.3d 539, 114 Cal. Rptr. 359 (1974).

ISSUE TWO : The VCC Note was sold in violation of the registration

provisions of NRS §90.460

NRS 90.460 provides that a security must be registered prior to sale.

NRS 90.460 Registration requirement. It is unlawful for a person to offer to sell or sell any
security in this State unless the security is registered or the security or transaction is exempt under this
chapter.

(Added to NRS by 1987, 2161; A 1989, 160)
The Nevada Secretary of State issued a Certificate of Absence of Record that

stated that VCC never filed an application for registration of its note offering.

Likewise, Ron Robinson testified at trial in Waldo that the Notes were never

registered. See Exhibit “E” attached.

ISSUE THREE: Ronald Robinson and Vern Rodriguez are VCC “control

persons”

Nevada law defines a control person as:

NAC 90.035 “Control person” defined. “Control person” includes a person
who:

1. Owns or controls 10 percent or more of the voting stock of a corporation;

2. Is an officer or director of a corporation; or

3. Isina position to influence the decision-making processes of a corporation.

NAC 90.035 “Control person” defined.

Ronald Robinson served as Chairman of the board for VCC, and was in charge

of all policies and operations of the company.” Likewise, Vern Rodrigues was the

10
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Chief Financial Officer “in charge of financial policy and financial records of the
company” See Exhibit “F”, attached.

In light of these admissions it is clear that both men were in a position to
influence the decision making in the offering, and as such are control persons under
NAC §90.035.

Rodriguez was not named in the Waldo matter, so no determination was made
as to his control person status. However, Mr. Robinson was, and the Court found him
to be a control person.

NRS 890.660, the civil liability section of the Nevada Securities Act imposes
liability on control people:

“A person who directly or indirectly controls another person who is liable

under subsection 1 or 3 [unlicensed broker dealers, sale of unregistered

securities], a partner, officer or director of the person liable, a person
occupying a similar status or performing similar functions, any agent of the
person liable, an employee of the person liable if the employee materially aids
in the act, omission or transaction constituting the violation, and a broker-
dealer or sales representative who materially aids in the act, omission or
transaction constituting the violation, are also liable jointly and severally with
and to the same extent as the other person, but it is a defense that the person

did not know, and in the exercise of reasonable care could not have known, of

the existence of the facts by which the liability is alleged to exist.”
NRS §90.660

Because they were in a position to influence and direct the offering, and were

11
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officers of the company at the time of the sale of the unregistered securities, Mr.
Robinson and Mr. Rodriguez should be deemed control persons, and found liable for
the sale of unregistered securities.

ISSUE FOUR: Ronald Robinson Guaranteed the Investments

Despite every single note bearing his signature as guarantor, Mr. Robinson
claims that he didn’t intend to guarantee the Notes. To escape liability he has, in
turns, claimed his signature was used without his permission, that he only intended
to guarantee the first two promissory notes; that his granddaughter tricked him, and
that VCC’s former technology officer Frank Yoder improperly included Robinson’s
guarantee in three separate PowerPoint presanctions (that Robinson knew about and
approved) over several years. These defenses were all on display in the Waldo case,
and after a full trial on the merits, Judge Williams concluded that Mr. Robinson was
lying; that he intended to guarantee the Notes, evidenced by six separate documents,
as well as the devastating testimony of his own granddaughter Defendant Alisa Davis,
whom he had accused of acting without his authority. See Exhibit “G”, attached.

Robinson was able to put forth his transparent ruse because he did, in fact,
sign a blank promissory note for use by fundraiser Retire Happy. This was simply an
accommodation, to make it easier for them to close transactions. All Retire Happy
had to do was fill in the purchaser’s name, the investment amount, and the date of
the purchase. In this regard, it was all pre-approved, save for VCC or Robinson
rejecting any of the transactions, which they never did.

Nevada law recognizes that a contract may become binding and enforceable where

the conduct of the parties demonstrates agreement to all material terms. See Merrill

12
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v. DeMott, 113 Nev. 1390, 951 P.2d 1040, 1044 (1997); European Motors, Ltd. v.

Oden, 75 Nev. 401, 344 P.2d 195, 197 (1959).
“Failure of a party to disaffirm a contract over a period of time may, by itself,

ripen into a ratification, especially if rescission will result in prejudice to the other

party."” First State Bank of Sinai v. Hyland, 399 N.W.2d 894, 898 (S.D. 1987) (As

cited in Wynn Las Vegas, LLC v. Tofani (Nev. App., 2017).

Likewise, equitable estoppel operates to prevent a party from asserting legal rights
that, in equity and good conscience, they should not be allowed to assert because of

their own conduct. Silence can raise estoppel. NGA No. 2 Ltd. Liability Co. v. Rains,

13 Nev. 1151, 946 P.2d 163 (1997); Vancheri v. GNLV. Corp.,105 Nev. 417, 421, 777

P.2d 366, 369 (1989); Pink v. Busch, 100 Nev. 684, 691 P.2d 456 (1984); Cheger, Inc.

v. Painters and Decorators Joint Committee, Inc., 98 Nev. 609, 655 P.2d 996 (1982).

ARGUMENT

The VCC Notes sold to Plaintiffs were securities, passing the test set forth in

State v. Friend, as well as by definition, Defendants’ own offering documents As

securities VCC was obligated to have them registered prior to sale, or to file with the
SEC and Nevada Secretary of State a notice claiming an exemption. They failed to do
so. Since broker dealer Retire Happy was, by Robinson’s own admission, not licensed
to sell securities, VCC employed an unregistered broker dealer and unlicensed sales
representative to sell the Notes to Plaintiffs. Robinson and Rodriguez were
authorized to, and did in fact direct the unregistered Note offering, and are control
persons for purposes of liability under the securities laws.

Lastly, the documentary evidence proves that Robinson intended to guarantee

the Notes, knew that funds were being raised through the use of a blank, pre signed
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Note, then perjured himself by blaming his own granddaughter Alisa Davis and
former coworker Frank Yoder for utilizing and publicizing the personal guarantee
without his permission.

The evidence is simply overwhelming; Mr. Robinson intended to, and did
guarantee the Notes, which are securities under Nevada law. As a result, Plaintiffs are
entitled to damages under NRS 890.660, as well as a finding that Mr. Robinson is
liable as a guarantor, who should be ordered to pay Plaintiffs full contract damages

under the Notes’ terms.

Dated: January 27, 2020 Respectfully submitted,
The Law Office of David Liebrader, Inc.
By: /s/: David Liebrader

David Liebrader
Attorney for Plaintiff
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CERTIFICATE OF MAILING

I hereby certify that on the 27th day of January, 2020, I mailed a copy of the foregoing

Trial brief

to the following

Harold Gewerter, Esq.
Gewerter Law Firm

1212 Casino Center Boulevard
Las Vegas, NV 89104

/s/: Dianne Bresnahan
An Employee of The Law Office of David Liebrader
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Hotchkiss v. Robinson 000041

Miriam

Frome Rabini031@aolcom

Sent: Moriday, Dacembar 30, 2012 1050 Al

Tor Jutie Minuskin

Subject: Re: Agreemant

Attackments: imege00Lprg; imapge002.png; imageld0.png; imaged0ipng; imagelGZpng:
fmége0U3.png )

Wa are In complete agreement with oyr communication with yoo investors, Vern will bgs the direct contact. In
addifion we would bs open to maka a-presentalion of our techinclogy at any time with your investors; nateally.
Frank would be the contact for this. it is-our desire to make full disclosureta al] investors and for this reasan we
are open to any suggsstion that you might have in-accomplishing this, so don't hesfiare in making this dear

{o your-contacs. in addifion should Yol nvestors wish to contact ine diredlly, | wauld be happy [ meat with
them aud stiow theth my Accduniant’s prepared curent fisancial sfalement. My present net yiorth is
$17.609,000.-which I represenied in cash and eguitias Both real and personal. Ran Robinean

In a message dated 12/10/2012 10:23:46 A.M, Pecific Standard Time, iminusking@retirehappy.com wiites:
H-

Trank you foryour istter, but we-are net going 1o complete tis imniess we have anundéstanding of who the
investars will speak with {F they ever.have questions? Wili it be Frank? There reight be ondy 34 knvestors
veht: Will whant {o speak tirectly to the company, and we ajways Have an open polity bz some-wvestors just
fAesq that, Ask Tarry Howlatt how reany calls he hes-dver gonten... We just finikhad raiting his-funds 2nd ha
mightofgotten For4 caile. We aced tn ba gble to “nffer the:appariunity buz they ravesy evar da it, And it
is weuplly only & canfirnation sall, 4 will net be ofva dsily basisor frequent. if 2t aH, ws long a5 they aie prttlag
poldiit

Thaughis?

Julie Minuskin

Investment Specizlist | Refire Happy, LLC

4840 W, Universily Ave,, &1 | Las Vegas, NVBHI03

Dicect: 102782 1842 | Toll Freg: SRL-E5-9700 Fax: 885 850 4762

'l S5

@‘J Retire Hoppy

Lega: Discigsner: Wo garnmgs Kiswre, wanpnbes, qr SpEcia Yivesimen 2Gvee ie REmwes W Gy gree fum Lhic offive,
Ani x Conainad 0 Unh et 48 jUrgeass sl alostrative o dustionnl puspouns iy 2 i not irnites {o

Es ]
AR GIE fREaY, 2K, O Urankial BoeE I Ay nerso0.or argatiraloyy Nelinzr an alowep-iait nor atecuntant -Llieny

1

Plaintiffs' Production 000037
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Frank Yﬁder

From: Frank Yoder
Sent: Monday, December 17, 2012 1:03 PM
To: Ran Rohinson
Ce: Vemon Rodrigusz
Subjact: RE: revised note
Ron,
Is this ok?
Retum:

Notes have a term of 13 manths , with a 6 month extension option. Note pays 9% annual interest paid monthly.
{Escrow Agent: Provident Trust Group)

Minimum Oﬂe:ing* $20 a0 Maximum oﬂanng-x $1 009 000

TERMS OF S:CUR&‘HES.

Retum‘

Nows have ¥term ol 18 months, Wihe'§ mcnthmnstonop!mn Hotepays
‘% aonvatintscest paid manthiy, Iﬁkrow Agent: Providant frustGrodp)

Secuud‘

Maun argsacurgst by R Prcrrdswry Notw The Guammvrqfw noke is fo ‘u.

Robingén, | chérfmsq& CEQof Virtua! Corvryniations Carparation. it :
Rabinanbges s notworthof $17, B98,000. Finsnefal Statenmartizavailskty for
impdcbon in Hm offices of Rétics Hapgy.

Termmakiou Daf )
June15, 2013, optass axbing J byths Eompanv's board ofdirectors. Offaririy is °
conditod pursyantia Ruld 505 of ﬂsgut:!mr\ B uinddr the Seeurkina Act of
1933 {asamendad).

ke

Frank Yader

Wintech, 11.C )
311 East Wam Springa Road, Suite #100
Las Vegas, NV 39119

phone: (702) 2847314
emaif: Frank Yoden@WinTeshtLC.com
web: pyiw ALICE eceptianist.com

Fromi: Rabin1031@aol.com [mailto:Robin1031 @aal.com}
Sent: Monday, December 17, 2012 11:36 AM

To: Frank Yoder

Subject: Re; revised note

Frank Yeder Production 000002 . Waldo Trlal E)(hlblts 000249
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DAVID LIEBRADER, ESQ.

STATE BAR NO, 5048

THE LAW OFFICES OF DAVID LIEBRADER, APC
601 5. RANCHO DR. STE. D-29

LAS VEGAS, NV 89106
PH: (702) 380-3131
Attorney for Plaintiff

IN THE MATTER BETWEEN

Reva Waldo,

PLAINTIFE,

v,

Ronald J. Robinson, Virtual Communications
Corporation, Retire Happy, LLC, Julie Minuskin
and DOES 1-10 and ROES 1-10, inclusively

DEFENDANTS

DISTRICT COURT
CLARK COUNTY, NEVADA

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Electronically Filed
5{3/2018 1:49 PM
Steven D. Grierson

Case No. A-15-725246

_ Dept.:

16

ORDER ON:
1. PLAINTIFF’S MOTION

ORDER ON.MOTIONS

The following motions were __considered by the court:

FOR SUMMARY
JUDGMENT
PLAINTIFF’S MOTION
FOR SUMMARY
ADJUDICATION -
DEFENDANTS”
MOTION TO DISMISS
FOR FAILURE TO
NAME INDISPENSIBLE
PARTIES

DEFENDANT DAVIS’

MOTION TO DISMISS

1. Plaintiff’s motion for summary judgment Against Defendant Virtual Communications

Corporation;

2. Plaintiff's motion for summary adjudication of issues;

3. Defendants Virtval Communications Corp., Alisa Davis and Ronald Robinson’s

counier motion to dismiss Plaintiff*s complaint for failure to name indispensable

parties;

4. Defendant Afisa Davis® motion to dismiss/motion for summary judgment/motion for

Case Number: A-15-725246-C

APR 1§ 2018

CLERK OF THE COU
, ,g&««-nv‘
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judgment on the pleadings.

The four motions were the subject of two hearings; one on March 8, 2018, the second

on April 5, 2018. Appearing for Plaintiff was David Liebrader; appearing for Defendants was

Harold Gewerter,

FINDINGS OF FACT; CONCLUSIONS OF LAW

After considering the briefs, oppositions, replies and supporting Declarations

submitted, as well as atgument by counsel at the two hearings, the Coust rules as tollows:

L.

Plaintiff entered into a valid, binding contract with Defendant Virtual
Communications Corporation. Based upon the swom testimony of VCC’s officers
Ronatd Robinson and Vernon Rodriguez, VCC acknowledged that it is in default
nader the terms of the promissory note. As a result Plaintiff's motion for summary
judgment against VCC is GRANTED.

Plaintiff raised the following issues in her motion for summary adjudication; {a) that
the VCC note is a security; (b) that the VCC Note was not registered nor exempt from
registration; {(c) that VCC employed an unlicensed broker dealer to sell the VCC
Notes; and (d) that Ronald Robinson is a control person under the Nevada Securities
Act. Based upon the authorities cited by Plaintiff in her motion for summary

adjudication, including NRS 90.295 and State v. Friend, 40 P. 3d 436; 118 Nev. 115

(2002) and the certification from the Nevada Secretary of State, the Court Orders that
Plaintiff’s motion for summary adjudication on the four issues raised is GRANTED.
Defendants’ mation to dismiss for failure to name an indispensable party, specifically

Provident Trust Group was the subject of extensive briefing, In addition to the motion,
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W .
Dated this_{\)_th day of April, 2018 D
Hom. Timothy Williams
District Court Judge

opposition and reply the court also asked for and received supplemental briefing from
the parties, as weli a8 out of jurisdiction authorities lodged with the court by Plaintift,
The issue of whether a self-directed JRA Custodian is 2 necessary party such that the
Plaintiff lacks standing 10 sue is an issue of first impression in Nevada. Based upon
the filings the Court finds that Provident Trust owed limited duties to Plaintiff and did
not direct, consent, approve or disapprove of Plaintiff’s investment decisions in the
self-directed account. Instead, it was Plaintiff, the owner of the Provident Trust Group
custodial account who managed, direct_eci and controlled the investments. See FBO

David Sweet IRA v. Taylor, 4 F. Supp. 3d 1282 (ED. Ala. 2014). Because Plaintiff

was the sole decision maker on the account, and Provident Trust Group expressly, by
contract, declined to undertake any action to pursue remedies for default on the
investment, the Court finds that Provident Trust Group is not 2 necessary or

indispensable party and on the basis DENIES Defendant’s motion.

. The Court considefed Defendant Alisa Davis’ motion for summary judgment/motion

to dismiss/motion for judgment on the pleadings. The Court finds that Plaintiff has
plead sufficient material facts, inclnding offering the swom deposition testimorsy of
Ronald Robinson that contradicts the contentions raised in Davis’ motior. Because
Ms. Davis’ motion is contradicted by the sworn testimony of Mr. Robinson, the Court

rules that Ms. Davis’ motion is DENIED.

IT IS SO ORDERED:
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Submitted by: M//

David\Liebrader, Esq.
Attomey for Plaintiff
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Electronically Filed
12/11/2018 12:29 PM
Steven D. Grierson

CLERK OF THE cOoU
DAVID LIEBRADER, ESQ. j d : { g
STATE BAR NO. 5048 :

THE LAW OFFICES OF DAVID LIEBRADER, APC

© 601 §. RANCHO DR. STE. D-29

LAS VEGAS, NV 89106
PH: (702) 380-3131
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

Corporation, Retire Happy, LLC, Julie Minuskin
and DOES 1-10 and ROES 1-10, inclusively

DEFENDANTS

IN THE MATTER BETWEEN )  Case No. A-15-725246
) v
Reva Waldo, ) Dept.: 16
)
PLAINTIFF, ) FINDINGS OF FACT,
) CONLCUSIONS OF LAW AND
V. )  ORDER ON DEFENDANT
) RONALD J. ROBINSON’S
Ronald J. Robinson, Virtual Communications ) LIABILITY
)
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This matter was submitted for a bench trial before the Hon. Timothy Williams
on June 25-27, 2018. Prior to trial there was extensive briefing on the issues,
specifically motions for summary judgment, a motion for summary adjudication of
issues, a motion to dismiss, and a motion on whether Plaintiff had standing to bring
her claim. Furthermore, after trial the court received post trial briefs from the parties
and heard oral argument on September 20, 2018.

FINDINGS OF FACT; CONCLUSIONS OF LAW

After considering the testimony of the parties and witnesses, the exhibits
offered and received into evidence, the parties’ briefs, the arguments of counsel, and

the rulings issued by this court on previously submitted matters, the Court makes the

Case Number: A-15-725246-C
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following findings:

That Plaintiff, Reva Waldo, loaned $111,000 to Virtual Communications
Corporation (“*VCC”) on April 17, 2014. VCC agreed to make monthly 9% interest
payments on the promissory note (the “Note”), and to return Plaintiff's principal by
October 17, 2015.

That VCC stopped making payments in February, 2015. On September 7, 2015,

Plaintiff notified VCC that they were in default under the Note terms for failing to pay

interest.

That on April 16, 2018 the court ruled on Plaintiff's motion for summary
judgment, finding that VCC was in default under the terms and conditions of the
Note. The Court also made the following findings:

(a) that the VCC note was a security;

(b) that the VCC Note was not registered nor exempt from registration;

(c) that VCC employed an unlicensed broker dealer to sell the VCC Notes; and

(d) that Ronald Robinson was a control person under the Nevada Securities

Act.

On May 22, 2018 VCC filed for Chapter 11 bankruptcy protection, and all
proceedings against VCC were stayed. The case proceeded against the other,
nonbankrupt defendants.

The evidence introduced at trial proved by a preponderance of the evidence
that the Note bears the signature of Defendant Ronald Robinson, as guarantor. Mr.

Robinson claimed that his signature was used without his permission, and that he did
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not intend to guarantee repayment.

The Court found Defendant Robinson’s position unpersuasive. No less than six
separate documents introduced at trial evidenced Mr. Robinson’s intent to guarantee
the Note. Also, the combined testimony of witnesses Alisa Davis, Julie Minuskin and
Frank Yoder were contrary to Defendant Robinson’s assertion that his signature was
used without his permission.

The evidence at trial established that Plaintiff, Reva Waldo, met her burden of
proof in establishing that Defendant Robinson knew of, and intended to guarantee
the Note.

The evidence further established that Defendant Robinson was a control person
of VCC, and knew his personal guarantee was being used specifically for the purpose of
soliciting investors.

The Court finds Defendant Robinson liable for violations of NRS 90.460 (sale
of unregistered securities) and 90.660 (civil liability under the Nevada Securities
Laws) as a control person for VCC.

The Court further finds that Defendant Robinson’s conduct was in violation of
the Nevada Deceptive Trade Practices (NRS 598.092), and based upon clear and
convincing evidence, punitive damages will be considered by the court based upon
Plaintiff Reva Waldo’s age under NRS 598.0977.

The Court finds that Plaintiff is entitled to compensatory damages in the
amount of $111,000.00, interest at 9% per year, and penalties under the Note from
the time of Default.

Upon Motion by the Plaintiff, the Court shall set a hearing to consider and
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assess the award of punitive damages. After entry of judgment the court will consider

an award of attorney’s fees.

IT IS SO ORDERED:

December
Dated this ﬂ th day of Nevember, 2018 -

R O

Hon. Tirz()thy Williams
District Court Judge

Cg—

Submitted by:  /s/: David Liebrader
David Liebrader, Esq.

Attorney for Plaintiff
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11:11:57 1 {in February of 20157

-2 a. It was before.
3 Q. Before.
4 Paragraph 12:
11:12:07 § FAfter Retire Happy raised funds for veCQ,
6 VvCC found out that Julie‘Minuskin was a
7 convicted felon."
| When did you f£ind that out?
9 a. Well, I don't recall.
11:12:17 10 Q. Was it beféfe or after VCC went into default?
11 A, I apologize for being vague, but I just don't

12 {remember.
13 Q. In your -~ in the white binder, Mr. Robinson,
14 |can you turn to Tab 19, please.

11:13:17 15 Is it true that there was no applicatiom for
167 the registration of the promissory note securities that
17 |were filed with the Nevada Secretary of State?
18 A. Yes.

19 Q. And was -- isAit true that there was no
11:13:29 20 exemptiqn that was filed with the Nevada Secretary of
21 |state concerning the promissory note offering?

22 A. To the best of my knowledge, that's true.
23 Q. Okay. TIs there a reason why you didn't £ile
24 |to register these securities or ask for an exemption

11:13:42 25 |from registration?

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.

APP000484



23

11:13:44 .1 Aa. I don't think it was my prerogative at the
2 jtime.
3 Q. Well, who would have been at VCC responsible

4 |for doing that?

11:13:50 5 2. It was nét VCC's respousibility. It was not.
6 Q. Whose --
7 A. VCC's respomsibility,
8 Q. Whose responsibility --
9 A. It was either Provident Trust or Retire Happy.

11:14:00 10 |They were the procuring cause.
11 Q. And did you do anything to -- so you're saying
12 }it's the obligation of the unregistered broker/dealer
13 jor the self-directed IRA custodian to file a

14 {registration statement with the Nevada Secretary of

11:14:16 15 {State?

16 A. Yes.

17 Q. Do you have any support for that?

18 A. My understanding.

19 Q. Okay. Did you did anything -- did you ask

11:14:24 20 |them if they had done anything like that, file any
21 |registration statement?
22 A. No.
23 Q. Did you ask them if they had filed a request
24 |for exemption from registration?

11:14:35 25 A. No.

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT4B@GMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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Hotchkiss v. Robinson 000165

PRIVATE PLACEMENT MEMORANDUM DATED FEBRUARY 22, 2016

— e S D

VIRTUAL COMMUNICATIONS CORPORATION

«WALICE"

RECEPTIONIST

319 E. Warm Springs Road, Suite 100
Las Vegas, NV 89119
www. virtualcommunicationscorp.com

5,000,000 shares of Common Stock
$1 per share
This offering is inherently risky. See “Risk Factors” on page [XX].

The information provided herein is provided for informational purposes only and does not
constitute an offer or a solicitation to buy, hold, or sell an interest in the issuer. Securities
acquired in private placements are not publicly traded and therefore less liquid. Investing in
private placements_ requires high risk tolerance, low liquidity concerns, and long-term
commitments. investors must be able to lose their entire investment. OfferBoard Securities
does not make any express or implied representation or warranty as to the accuracy or
completeness of the information contained herein. Carroliton Capital Partners, LLC dfb/a
OfferBoard Securities, member FINRA/SIPC.

Plaintiffs' Production 000205
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Hotchkiss v. Robinson 000185

Frank T. Yoder, Jr. |Director lappointed ta
indefinite term of

office, December 31,
2012

Michael T. Yoder  |Director Appointed to
indefinite term of

office, December 31,
2012

Frank Yoder and Mike Yoder are brothers.
Ron J. Robinson, Chairman of the Board

Ron Robinson is the company’s Chairman of the Board. He has held this position since 2012 and is in
charge of all policy and operations af the company. From 1997 to the present, he is Managing Member
of National Commercial Properties, LLC and was a Director of Oasis Residential REIT. From 2010-2013.
He was Managing Member of Wintach, LLC, which is now a subsidiary of the company. Previously, Mr.
Robinson served as President and CEQ of CEC Industries, Inc. and President of and CEO of Crowne

Ventures, Inc. He hoids a BA/LLB degree from LaSalle Extension University. Mr. Robinson is a veteran of
the US Air Force.

Simon Vernon Rodriguez, Chief Financial Officer

Vernon Rodriguez is the company’s Chief Financial Officer. He has a background in sales, marketing and
accounting strategies and systems for financial services firms. He has held this position since 2012 and is
in charge of financial policy and financiaf records of the company. Previously (from 2004 to present) he
was a commercial real estate agent at National Commercial Properties, Inc., where his responsibilities
were commercial real estate, leasing and management, and prior to that he was Vice President of
Crowne Ventures, Inc.,, where he was National Sales and Marketing Director. He holds a degree in
buslness and political science from the University of New Mexico.

Mike Yoder, EVP and Chief Technology Officer

Mike Yoder serves as the company’s Executive Vice President and Chief Technology Officer. He is
responsible for product vision and development, and the development of the company’s global
distribution channe! partner program. He has held this position since 2010 Previously, Mr. Yoder served
as Chief Operating Officer of Advanced Information Systems {AlS), from 2001 to 2011. in this position,
he was responsible for the development of AIS products.

Frank Yoder, EVP and Chief Information Officer

Frank Yoder serves as the company’s Vice President Marketing, in which position he oversees the
communications platform and sales and support teams. He has held that position since 2011. From 1987

21

Plaintiffs' Production 000225
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Ronald J. Robinson Waldo vs. Robinson

1 0. But it is -- it is your signature on the top of the

2 page and under personal guarantee?

3 A, It is. You'll notice they're identical.
‘ 4 Q. And is it -- is it your position that -- that both

5 of these signatures were provided to Ms. Minuskin without your
6 permission on this promissory note?

7 A. I didn't give any permission of anything.

8 Q. Do you know why Ms. Davis was providing this to

9 Ms. Minuskirn in September of 2013°?

10 A. I have no idea.
il Q. She was clearly doing it, though, sir, without your
—————

12 permission; is that correct?

S
13 A, Yes. I was unaware of it totally.
14 Q. And if you had become aware of it or known about it
15 at the time, you would not have permitted it; is that right?

D S s ERSTRT T T e meeens e T TTE T T

16 A. That's correct.
17 Q. And you did not -- is it your testimony that you did
18 not intend to personally guarantee this contract?
19 A. Correct.
20 0. And so Ms. Davis sent this to Ms. Minuskin without
21 your permission?
22 A. I don't know what she did and I don't know whether

23 this document is something that actually went to her. This is
24 2 copy of a document.

25 Q: This was produced to us by -~ I don't -- I think it

Sousa Court Reporters Page: 24
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JUNE 26, 2018 TESTIMONY QOF ALISA DAVIS ONLY 54

03:50:09 1 A. Thank you.
2 Okay.
3 Q. Now, this is dated September 18, 2013. And

4 |this is the email where the signatures and the initials
03:50:23 5 Jare contained on the promissory note; right? Familiar
6 |{with that?
7 A, Coxrrect.
8 Q. And -- but just the day before, you had sent
9 |her an email with just the signatures but not the
03:50:34 10 Jinitials; right?
i1 A. (No audible response.)
12 Q. And that's page 19 of Exhibit 7. @®Please see

13 |the attached doc with Ron's two signatures® --

14 A. Yeah, correct.
03:50:46 15 Q. It does not have his initials; right?
16 A. It does not have his initials on each page,

17 jcorrect, as he would preferx.

18 Q. Okay. AaAnd then -~

19 THE REPORTER: 1I'm sorry. I didn't hear the
03:50:53 20 [end.

21 THE WITNESS: I just repeated a little bit of

22 jit. I said it does not have his initials on each page

23 jas he would prefer.

24 |BY MR. LIEERADER:

03:51:00 25 Q. Okay. And that -- but then the following day

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT4B@GGMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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JUNE 26, 2018 TESTIMONY OF ALISA DAVIS ONLY 55

03:51:02 1 |you sent Ms. Minuskin a signed and initialed promissory
2 |note; right?
3 A. Correct. That's page 23.
4 Q. 23. And so sometime -- would it be fair to
03:51:13 5 |lsay that sometime between the 17th and the 18th you
6 {went to Ron and got his initials on this document?
7 A. Yes. On the -- on -- before they started
8 |raising pens, yes.
] Q. No. This -- well, this was September 2013, so
03:51:26 10 |they were already nine months into the fundraise.
11 A. Oh. Well, then, if they were nine months into
12 |it, then, yeah. This was the one tkhat we put the --
13 jboth initials because -- and signature. Because Julie
14 {had asked us to.
03:51:39 15 Q. So you went to Ron and told -- and got him to
16 initial this document, and then you sent it to
17 |Ms. Miopuskin?
18 A. Well, I sent it to him. I didn't get him to
19 Jinditial it. I had sent it teo him, and if he ~-- he
03:51:50 20 |chose to sign it, yes.
21 Q. 8¢ -~ but no, I think it had already been
22 |signed. So you sent it to him, he initialed it, got it
23 (back to you, and then you sent it to Ms. Minuskin?
24 A. Yes.

03:51:59 25 Q. Okay. Thank you.

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@CMAIL.COM
Pursuant to NRS 239.053, illegal to copy without payment.
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JUNE 26, 2018 TESTIMONY OF ALISA DAVIS ONLY

56

03:52:05 1 MR. LIEBRADﬁR: Nothing else.

2 THE COURT: Anything else?

3 MR. GEWERTER: Nothing further, your Honor.

4 THE COURT: Okay, ma'am. Youfre releasad.
03:52:09 5§ THE WITNESS: Thanks.

6 MR. LIEBRADER: At this point I'd like to call

7 |Mr. Robinson as a witness.

8 MR. GEWERTER: Your Honor, it is ome -- before

9 |we do that, your Honor, Mr. Robinson is 8§ years old

03:52:20 10 jand he tells me he is fading quickly this afternoon.

11 |He's the oldest person in this courtroom. And I don't

12 jwant to delay -- by any means I don't want to -~ I

13 jthought we'd finish today. It looks like tomorrow --

14 Is there another witmess you can call this
03:52:32 15 |afternoon?

16 MR. LIEBRADER: I don't. Mr. Robinson will be

17 |my last omne.

18 MR. GEWERTER: He's 86. And I've known him

1% |for almost 40 years, and he 1s fading. 2and I kmow. I
03:52:40 20 |mean, he told me he just can't any more. So I domn't

21 |want to delay this, but if that's his last witness, my

22 jcase is short, if at all, tomorrow. So with the

23 |Court's permission, I would ask that we adjourn for the

24 |day, which I really hate doing. I thought we'd finish

03:52:57 25 Jtoday, in all fairness.

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM
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From: alisadavis5028@hotmaileomn

To: SVredrigue@aol,com, robin1031@adl.com
Sant: 9/8/2016 3:30:45 P.M. Paclfic Daylight Tine
Subj: Pud: Promissory Nole

See all messages batow.
Thank yout

Alisa Davis
Executive Asgistant

AlissDavis5928@hoimail.com
mobfle (702) 592-8886
e-fax (868) 232-5897

Begin forwarded message: -
Fronx Allsa Q <alisadavis6928@hotmall com> &/«'*

Data: Saptembar 17, 2013 2t 1:56:58 PM PDT

Tot Juiie Minuskin <Jminuskin@retirehaony.conr>

Subject: RE: Promissoty Noie

Tulie,

Please see the aitached .doex with Ron's two signatures. It does not have his initials on each page
25 we would prefer he does each of those after the investor info is entered.

Thank youl
s

Alftsx Davls

f: i olmall.com
D702 592-8886
J{866) 232-5807
375 E. Warm Springs Roed, Ste 02
Lus Pegas, Nevads 89119
wng WinTuchEL Ceam

AliceRacapienist.con

From: jminuskin@retirehappy.com
hatma

To; allsa
Subject: Promissary Nota
Date: Tue, 17 Sep 2013 20:22:13 +0000

Can you pleasa send me the comected prom rote it Word sa that we can type the investor info? Qr, can
you send ma one that he has signed so we aren't having you sign them one at a time?
Thanle you

RRVCC 001

Waldo Production 163
Waldo Trial Exhibits. 000019
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Frone ~¥#iisa Q. <al 928@hotmallcom
Seat; Wﬁ%@fé?%@%n%ﬁ%%%ﬁaﬁd AM M

To Julis Minuskin; jufeminyskdn@yskoaicom
Subjeck: VEC Prowiissacy Naje
Attachments: BromissoryiNate-VCdom

foy the sake pf us nof having to des} with different schedules, atta.ﬂi’a‘a":ﬁ“‘:‘x’?ﬁ%‘"‘fﬂéﬁ@&nmigggg@gggggfggﬂ&ggc
WiEHhednitials.and sizontures,

Thank-yoa!

AlsxDayiy
AliseDayisIP2BFamatl com

P (A02) 592-88%%

f{366) TH2-5897

375 B. Warm Springsy Reod, Ste 102
Luss Vegas, Nevade. 831 19

e A Leehil L. eown

AllcaRgdeptionishcom

Mimiskin Document Peoduction 056
‘Waldo Production 167 . -
#ico Froduction Waldo Trial Exhibits 000023
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DAVID LIEBRADER, ESQ.

STATE BAR NO. 5048

THE LAW OFFICES OF DAVID LIEBRADER, APC
601 S. RANCHO DR. STE. D-29

LAS VEGAS, NV 89106

PH: (702) 380-3131

Attorney for Plaintiffs

DISTRICT COURT

Electronically Filed
2/3/2020 7:44 AM
Steven D. Grierson

CLERK OF THE COUE :I
L]

CLARK COUNTY, NEVADA

IN THE MATTER BETWEEN
Steven A. Hotchkiss,
PLAINTIFF,
v.
Ronald J. Robinson, Vernon Rodriguez, Frank
Yoder, Alisa Davis and DOES 1-10 and ROES 1-

10, inclusively

DEFENDANTS

Anthony White, Robin Suntheimer, Troy
Suntheimer, Stephens Ghesquiere, Jackie Stone,
Gayle Chany, Kendall Smith, Gabriele
Lavermicocca and Robert Kaiser,

PLAINTIFFS
v.
Ronald J. Robinson, Vernon Rodriguez, Virtual

Communications Corporation, Frank Yoder, Alisa
Davis and DOES 1-10 and ROES 1-10, inclusively

Nt/ N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Case No. A-17-762264-C
Dept.: 8

STATEMENT OF DAMAGES

CONSOLIDATED WITH

Case No. A-17-763003-C

STATEMENT OF DAMAGES

Plaintiffs submit this statement of damages:

Case Number: A-17-762264-C

APP000496
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Plaintiff Amount Date of 9% int. x 5 | 5% late Total .30
invested investment | years (Feb | fee on Int. | Principal, | Attorney’s

2015 - Feb Int + Late | fees
2020)/ Fee
Total Int.

Hotchkiss $75,000 11/2013 $6,750/ $1,688 $110,438 | $33,131
$33,750

White $20,000 1/2014 $1,800/ $450 $29,450 $8.,835
$9,000

Troy $52,000 11/2013 $4,680/ $1,170 $76,570 $22,971

Suntheimer $23,400

Robin $35,000 10/2013 $3,150/ $788 $51,538 $15,461

Suntheimer $15,750

Ghesquiere $66,000 4/2014 $5,940/ $1,485 $97,185 $29,156
$29,700

Lavermicocca | $100,000 | 9/2014 $9,000 $2,250 $147,250 | $44,175
$45,000

Stone $35,000 1/2013 $3,150/ $788 $51,538 $15,461
$15,750

Chany $59,000 9/2014 $5,310/ $1,328 $86,878 $26,663
$26,550

Smith $28,000 12/2014 $2,520/ $630 $41,230 $12,369
$12,600

Kaiserl $62,000 1/2013 $5,580/ $1,395 $91,295 $27,389
$27,900

Kaiser2 $42,000 10/2013 $3,780/ $945 $61,845 $18,554

2
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$18,900

Total $574,000

$258,300 $845,217

$253,565

Dated: February 3, 2020

Respectfully submitted,

The Las<>v Officg of Pavid Liebrader, Inc.

i /,x'"’”‘\
By: § ‘\ /I / -
David Licbrader””

601 S. Rancho Dr. Ste. D-29
Las Vegas, NV 89106

Attorney for Plaintiff
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CERTIFICATE OF MAILING

I hereby certify that on the 3rd day of February, 2020, I mailed a copy of the foregoing
Plaintiff’s updated

PLAINTIFF’S STATEMENT OF DAMAGES

in a sealed envelope, to the following counsel of record and that postage was fully
prepaid thereon

At

An Employee of The Law Office of David Liebrader

Harold Gewerter, Esq.
Gewerter Law Office

1212 Casino Center Boulevard
Las Vegas, NV 89104
Attomey for Defendants
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DAVID LIEBRADER, ESQ.
STATE BAR NO. 5048

THE LAW OFFICES OF DAVID LIEBRADER, APC

601 S. RANCHO DR. STE. D-29
LAS VEGAS, NV 89106

PH: (702) 380-3131

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

IN THE MATTER BETWEEN
Steven A. Hotchkiss,
PLAINTIFF,
V.
Ronald J. Robinson, Vernon Rodriguez, Frank
Yoder, Alisa Davis and DOES 1-10 and ROES 1-

10, inclusively

DEFENDANTS

Anthony White, Robin Suntheimer, Troy
Suntheimer, Stephens Ghesquiere, Jackie Stone,
Gayle Chany, Kendall Smith, Gabriele
Lavermicocca and Robert Kaiser

PLAINTIFFS
V.
Ronald J. Robinson, Vernon Rodriguez, Virtual

Communications Corporation, Frank Yoder, Alisa
Davis and DOES 1-10 and ROES 1-10, inclusively

Nt N N N N e N N e N e e S N S N e N e N S N e e e e N S

Electronically Filed
2/3/2020 7:45 AM
Steven D. Grierson

CLERK OF THE COU

Case No. A-17-762264-C
Dept.: 8

STIPULATION FOR TRIAL

CONSOLIDATED WITH

Case No. A-17-763003-C

STIPULATION

It is hereby stipulated by and between counsel for Plaintiff and counsel for

Defendants that in lieu of live, in person testimony, to expedite the trial, and to avoid

Case Number: A-17-762264-C
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the hardship of travel for the Plaintiffs, all of whom live out of state, it is hereby

stipulated between the parties:

1. That the promissory notes contained in Exhibit 1 be admitted as genuine
copies of the original VCC Promissory Notes;

2. That Plaintiffs may, but are not required to appear at trial in person to give

sworn testimony;

3. That Plaintiffs and each of them would testify substantially as follows:

. That they each invested the specific amounts described on their VCC

Promissory Notes;

terms through January, 2015 and thereafter stopped making payments;

. That the Plaintiffs declared defaults, and sent notice to VCC and Mr.

Robinson;

. That none of the Plaintiffs ever met Mr. Robinson in person;
. That the Plaintiffs all purchased their VCC Notes through Retire Happy

and Josh Stoll and Julie Minuskin, and that none of them ever spoke to Mr.

Robinson prior to investing.

So stipulafec 7

s,

By:
David Liebrader
Attorney for Plaintiff

By:
Harold Gewerter
Attorney for Defendants

That Defendant VCC made interest payments pursuant to the Note(s)

Dated:

Dated: {30 -2®

APP000501





