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CHRONOLOGICAL INDEX TO VOL. 3

Date

Filed

Document Volume Bates 

Stamp

04/10/19 Motion for Determination of Good Faith
Settlement on Order Shortening Time in
 Case No. A-17-763003-C

3 APP000388
APP000397 

04/17/19 Reply to Opposition to Partial Motion to
Dismiss

3 APP000398
APP000403  
  

04/23/19 Order Granting Defendants Retire Happy, 
LLC, Julie Minuskin, and Josh Stoll’s
Unopposed Motion for Determination of
Good Faith Settlement Pursuant to NRS
17.245 and Dismissing All Claims against
said Defendants with Prejudice in 
Case No. A-17-763003-C

3 APP000404
APP000406 

04/23/19 Notice of Entry of Order in Case No. A-
17-763003-C

3 APP000407
APP000411 

05/20/19 Order Granting Defendants Retire Happy, 
LLC, and Josh Stoll’s Unopposed Good
Faith Settlement Pursuant to NRS 17.245
and Dismissing All Claims against said
Defendants with Prejudice

3 APP000412
APP000415 

05/20/19 Notice of Entry of Order 3 APP000416
APP000421 

07/01/19 Stipulation and Order Consolidating Cases 3 APP000422
APP000423 

01/21/20 Pre Trial Memorandum 3 APP000424
APP000435 

01/27/20 Defendants’ Pretrial Memorandum 3 APP000436
APP000450 

01/27/20 Trial Brief 3 APP000451
APP000495  

02/03/20 Statement of Damages 3 APP000496
APP000499 

02/03/20 Stipulation for Trial 3 APP000500
APP000501 
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ALPHABETICAL INDEX TO APPELLANT’S APPENDICES

Date
Filed

Document Volume Bates
Stamp

01/16/18 Affidavit of Publication of Summons 1 APP000091

11/09/18 Amended Answer to First Amended
Complaint in Case No. A-17-763003-C

1 APP000218
APP000230 

10/24/18 Answer to First Amended Complaint in
Case No. A-17-763003-C

1 APP000152
APP000164

07/15/21 Case Appeal Statement 11 APP001657
APP001659

10/12/17 Class Action Complaint in Case No. A-17-
763003-C

1 APP000017 
APP000036 
 

09/28/17 Complaint for Damages in Case No. A-17-
762264

1 APP000001 
APP000016

04/27/20 Decision and Order 9 APP001187
APP001194 
 

11/01/18 Declaration of David Liebrader 1 APP000176
APP000212

11/30/17 Declaration of David Liebrader in Support
of Ex Parte Motion for Leave to Serve
Summons and Complaint by Publication
and for an Enlargement of Time

1 APP000067
APP000075

05/11/20 Declaration of David Liebrader in Support
of Motion for Damages and Attorney’s
Fees

10 APP001248
APP001250

11/19/18 Defendants Retire Happy, LLC and Josh
Stoll’s Opposition to Plaintiff’s Motion for
Summary Adjudication

2 APP000243
APP000258

02/05/18 Defendants Josh Stoll and Retire Happy,
LLC’s Answer, Affirmative Defenses and
Cross Claim, filed 02/05/18

1 APP000099
APP000118

12/29/17 Defendants Ronald J. Robinson’s and
Alisa Davis’ Answer to Complaint and
Affirmative Defenses in Case No. A-17-
763003-C

1 APP000082
APP000090 
 

02/05/18 Defendants Ronald J. Robinson, Alisa
Davis, Virtual Communication
Corporation and Wintech, LLC’s Answer
to Complaint and Affirmative Defenses 

1 APP000092
APP000098
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11/16/18 Defendants Ronald J. Robinson, Vern
Rodriguez, Wintech, LLC and Alisa
Davis’ Opposition to Motion for Summary
Adjudication of Issues

1 APP000231
APP000242

04/17/18 Defendants Ronald J. Robinson and
Virtual Communication Corporation’s
Answer to Retire Happy,  LLC, and Josh
Stoll’s Crossclaim

1 APP000119
APP000122 

 

10/25/17 Defendant Vernon Rodriguez’s Answer to
Plaintiff’s Complaint in Case No. A-17-
762264-C

1 APP000037
APP000044 
  

11/13/17 Defendant Vernon Rodriguez’s Answer to
Complaint  in Case No. A-17-763003-C

1 APP000045
APP000053

10/13/20 Defendant Vernon Rodriguez’s Reply to
Opposition to First Post-Judgment Motion 

11 APP001535
APP001546

10/13/20 Defendant Vernon Rodriguez’s Reply to
Opposition to Second Post-Judgment
Motion 

11 APP001547
APP001553

10/13/20 Defendant Vernon Rodriguez’s Reply to
Opposition to Third Post-Judgment
Motion 

11 APP001554
APP001557

11/24/20 Defendant Vernon Rodriguez’s
Supplemental Memorandum of Points and
Authorities in Support of Post-Judgment
Motions 

11 APP001562
APP001577

11/22/17 Defendants Virtual Communications
Corporation’s and Wintech’s  Answer to
Complaint in Case No. A-17-763003-C

1 APP000054
APP000062

05/27/20 Defendants’ Opposition to Plaintiffs’
Motion for Damages and Attorney’s Fees
and Partial Joinder to Defendant Vernon
Rodriguez’s Opposition to Plaintiff’s
Motion for Attorney’s Fees

10 APP001319
APP001327

01/27/20 Defendants’ Pretrial Memorandum 3 APP000436
APP000450

03/23/20 Defendants’ Post-Trial Memorandum 9 APP001161
APP001168

05/29/20 Errata to Defendants’ Opposition to
Plaintiffs’ Motion for Damages and
Attorney’s Fees and Partial Joinder to
Defendant Vernon Rodriguez’s Opposition
to Plaintiff’s Motion for Attorney’s Fees

10 APP001346
APP001348

11/30/17 Ex Parte Motion for Leave to Serve
Summons and Complaint by Publication
and for an Enlargement of Time

1 APP000063
APP000066
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08/20/20 Findings of Fact, Conclusions of Law and
Order on Motion for Damages and
Attorney’s Fees

10 APP001368
APP001370

05/08/20 Findings of Fact, Conclusions of Law and
Order on Defendants Liability

9 APP001195
APP001199 
 

10/04/18 First Amended Complaint in 
Case No. A-17-763003-C

1 APP000134
APP000151

09/16/20 First Post-Judgment Motion by Defendant
Vernon Rodriguez for Additional Findings
of Fact and Conclusions of Law and to
Amend Judgment Pursuant to Nev. R. Civ.
P. 52(b), or in the Alternative, for Further
Action After Trial Pursuant to Nev. R. Civ.
P. 59(b)

10 APP001389
APP001411
 

08/20/20 Judgment 10 APP001368
APP001370

08/21/20 Judgment 10 APP001371
APP001373

05/11/20 Motion for Damages and Attorney’s Fees 9 APP001200
APP001247

04/03/19 Motion for Determination of Good Faith
Settlement on Order Shortening Time

2 APP000371
APP000378

04/10/19 Motion for Determination of Good Faith
Settlement on Order Shortening Time in
Case No. A-17-763003-C

3 APP000388
APP000397

06/22/10 Motion by Defendant Vernon Rodriguez
for Reconsideration of June 8, 2020
Minute Order Regarding  Plaintiffs’
Motion for Damages and Attorney’s Fees

10 APP001353
APP001360

03/16/21 Motion for Rule 54(b) Determination 11 APP001609
APP001613

11/01/18 Motion for Summary Adjudication 1 APP000165
APP000175

07/15/21 Notice of Appeal 11 APP001655
APP001656 
 

02/07/19 Notice of Delegation of Rights 2 APP000322
APP000323 

02/06/20 Notice of Delegation of Rights 4 APP000502
APP000503
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08/21/20 Notice of Entry of Judgment 10 APP001374
APP001380

12/18/17 Notice of Entry of Order 1 APP000078
APP000081 

04/23/19 Notice of Entry of Order in Case No. A-
17-763003-C

3 APP000407
APP000411 

05/20/19 Notice of Entry of Order 3 APP000416
APP000421

08/21/20 Notice of Entry of Order 10 APP001381
APP001388

11/01/18 Notice of Errata 1 APP000213
APP000217
 

09/16/20 Omnibus Declaration of Vernon Rodriguez
in Support of Post-Judgment Motions 

10 APP001433
APP001438

06/15/21 Omnibus Order on Post Judgment Motions 11 APP001622
APP001629

05/21/20 Opposition by Defendant Vernon
Rodriguez to Plaintiffs’ Motion for
Damages and Attorneys’ Fees

10 APP001251
APP001318

02/10/20 Opposition to Defendant’s Pre Trial Brief 4 APP000504
APP000540

09/30/20 Opposition to First Post Judgment Motion 11 APP001493
APP001522

04/01/19 Opposition to Motion to Dismiss 2 APP000337
APP000360

06/30/20 Opposition to Motion to Reconsider 10 APP001361
APP001363

09/30/20 Opposition to Second Post Judgment
Motion 

11 APP001523
APP001528

09/30/20 Opposition to Third Post Judgment Motion 11 APP001529
APP001534 

02/25/19 Order Denying Plaintiff’s Motion for
Summary Adjudication of Issues 

2 APP000324
APP000326

04/23/19 Order Granting Defendants Retire Happy, 
LLC, Julie Minuskin, and Josh Stoll’s
Unopposed Motion for Determination of
Good Faith Settlement Pursuant to NRS
17.245 and Dismissing All Claims against
said Defendants with Prejudice in Case
No. A-17-763003-C

3 APP000404
APP000406
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05/20/19 Order Granting Defendants Retire Happy, 
LLC, and Josh Stoll’s Unopposed Good
Faith Settlement Pursuant to NRS 17.245
and Dismissing All Claims against said
Defendants with Prejudice

3 APP000412
APP000415

06/15/21 Order Granting Motion for Rule 54(b)
Determination

11 APP001614
APP001621 

08/31/21 Order on Defendant’s Second Post
Judgment Motion (Supplemental Briefing) 

11 APP001667
APP001672 
  

12/15/17
Order on Motion for Leave to Serve
Summons and Complaint by Publication
and for an Enlargement of Time

1 APP000076
APP000077

11/12/20 Order on Post Judgment Motions 11 APP001558
APP001561

03/20/19 Partial Motion to Dismiss 2 APP000327
APP000336

04/01/19 Pre Trial Memorandum 2 APP000361
APP000370

01/21/20 Pre Trial Memorandum 3 APP000424
APP000435

02/24/20 Recorder’s Transcript of Bench Trial - Day
1

4 APP000546
APP000726

02/25/20 Recorder’s Transcript of Bench Trial - Day
2

5 APP000727
APP000820 
 

10/12/20 Recorder’s Transcript of hearing held on
01/29/19

2 APP000312
APP000321 
  

10/12/20 Recorder’s Transcript of hearing held on
04/09/19 2

APP000382
APP000387

06/01/20 Reply to Defendant Ron Robinson’s
Opposition to  Motion for Attorney’s Fees
and Damages

10 APP001349
APP001352

12/22/20 Reply to Defendant Vernon Rodriguez’
Memorandum of Supplemental Authorities
on Post Judgment Motions

11 APP001578
APP001608

05/28/20 Reply to Defendant Vernon Rodriguez’s
Opposition to  Motion for Attorney’s Fees
and Damages

10 APP001328
APP001345 
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07/12/21 Reply to Defendant Vernon Rodriguez’
Second Memorandum of Supplemental
Authorities on Post Judgment Motions

11 APP001630
APP001654

11/27/18 Reply to Oppositions to Motion for
Summary Adjudication of Issues

2 APP000259
APP000272

04/17/19 Reply to Opposition to Partial Motion to
Dismiss

3 APP000398
APP000403
    

07/20/21 Reply to Opposition to Supplement to
Second Post-Judgment Motion by
Defendant Vernon Rodriguez for a New
Trial, or in the Alternative, Further Action
After a Nonjury Trial Pursuant to Nev. R.
Civ. P. 59(A) 

11 APP001660
APP001666

09/16/20 Request by Defendant Vernon Rodriguez
for Judicial Notice in Support of Post-
Judgment Motions 

10 APP001439
APP001492

09/16/20 Second Post-Judgment Motion by
Defendant Vernon Rodriguez for a New
Trial, or in the Alternative, Further Action
After a Nonjury Trial Pursuant to Nev. R.
Civ. P. 59(a) 

10 APP001412
APP001425

04/08/19 Statement of Damages 2 APP000379
APP000381

02/03/20 Statement of Damages 3 APP000496
APP000499

02/22/20 Statement of damages NRS § 90.060 4 APP000541
APP000545

12/07/18 Stipulation re: transcripts in Case  No. A-
15-725246

2 APP000309
APP000311

07/01/19 Stipulation and Order Consolidating Cases 3 APP000422
APP000423

02/03/20 Stipulation for Trial 3 APP000500
APP000501

06/04/18 Suggestion of Bankruptcy 1 APP000123
APP000133 

11/27/18 Supplemental Declaration of David
Liebrader

2 APP000273
APP000308 

09/16/20 Third Post-Judgment Motion by Defendant
Vernon Rodriguez for Stays Pending
Disposition of Post-Judgment Motions and
Appeal

10 APP001412
APP001432
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01/27/20 Trial Brief 3 APP000451
APP000495

03/23/20 Trial Brief (Closing Argument) 9 APP001169
APP001186

02/24/20 Trial Exhibit 1 - Promissory Notes and
Demand Letters 5

APP000821
APP000861

02/24/20 Trial Exhibit 2 - Emails, Agreement, dated
12/07/12, Accountant’s Compilation for
VCC, and Agreement, dated 01/15/13

6 APP000862
APP000870

02/24/20 Trial Exhibit 3 - Emails 6 APP000871
APP000879

02/24/20 Trial Exhibit 4 - Emails & Powerpoint
Slides

6 APP000880
APP000899

02/24/20 Trial Exhibit 5 - Emails & Promissory
Note

6 APP000880
APP000899

02/24/20 Trial Exhibit 6 - Emails, Promissory Note
& Powerpoint Slides

6 APP000909
APP000930

02/24/20 Trial Exhibit 7 - Email & Powerpoint
Slides

6 APP000931
APP000949

02/25/20 Trial Exhibit 8 - Spreadsheet 7 APP000950
APP000960

02/25/20 Trial Exhibit 9 - Letters from Frank Yoder
and Spreadsheet

7 APP000961
APP000968

02/24/20 Trial Exhibit 10 - Affidavit of Alisa Davis 7 APP000969
APP000971

02/24/20 Trial Exhibit 11 - Nevada Secretary of
State Records for VCC 

7 APP000972
APP000990

02/24/20 Trial Exhibit 12 - Consolidated Financial
Statements for VCC

7 APP000991
APP001003

02/24/20 Trial Exhibit 13 - Private Placement
Memorandum

7/8 APP001004
APP001047

02/24/20 Trial Exhibit 14 - Preliminary Offering
Circular

8/9 APP001048
APP001157

02/24/20 Trial Exhibit 15 - Judgment, Waldo v.
Robinson

9 APP001158
APP001160

ix
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RPLY 
HAROLD P. GEWERTER, ESQ. 
Nevada Bar No. 499 
1212 S. Casino Center Blvd. 
Las Vegas, Nevada 89101 
Tel: (702) 382-1714 
Fax: (702) 382-1759 
Email: harold@gewerterlaw.com 
Attorneys for Defendants, Ronald J. Robinson,  
Vern Rodriguez, and Alisa Davis 
 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
*** 

 
IN THE MATTER BETWEEN, 
Steven A. Hotchkiss, 
  
          PLAINTIFF,  
 
vs. 
 
RONALD J. ROBINSON, VERN 
RODRIGUEZ, VIRTUAL 
COMMUNICATIONS CORPORATION, 
WINTECH, LLC, RETIRE HAPPY, 
LLC,JOSH STOLL, FRANK YODER, 
ALISA DAVIS, and DOES 1-10 and 
ROES 1-10, inclusive,  
 
          Defendants.  

CASE NO.: A-17-762264-C 
DEPT NO.:  VIII 
 
 
HEARING DATE:  April 23, 2019 
 
HEARING TIME:  8:00 a.m.   

  
 

REPLY TO OPPOSITION TO PARTIAL MOTION TO DISMISS 

COME NOW Defendants, Ronald J. Robinson, Vern Rodriguez and Alisa Davis 

(hereinafter “Defendants”), by and through their attorney of record, HAROLD P. GEWERTER, 

ESQ. of HAROLD P. GEWERTER, ESQ. LTD., and hereby file their Reply to the Partial Motion 

to Dismiss. 

 

Case Number: A-17-762264-C

Electronically Filed
4/17/2019 12:28 PM
Steven D. Grierson
CLERK OF THE COURT
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This instant Reply is based upon the following Memorandum of Points and Authorities, 

all pleadings and papers on file herein, and the oral arguments scheduled to be heard on April 23, 

2019.   

Dated this 15th day of April, 2019. 

   HAROLD P. GEWERTER, ESQ., LTD. 
 

   /s/ Harold P. Gewerter, Esq,     
      HAROLD P. GEWERTER, ESQ. 
      Nevada Bar No. 499 

1212 S. Casino Center Blvd. 
Las Vegas, Nevada 89101 
Tel: (702) 382-1714 
Fax: (702) 382-1759 
Email: harold@gewerterlaw.com 
Attorneys for Defendants, Ronald J. Robinson,  
Vern Rodriguez, and Alisa Davis 

 
 

MEMORANDUM OF POINTS AND AUTHORITIES 
 

I. Plaintiff’s Opposition is wholly unpersuasive 
 

 As noted in their original Motion, Defendants now move that Plaintiff’s first, second, and 

third causes of action be dismissed.  All of said causes of action are based upon the premise that 

the subject promissory note was a “security” as defined by the Nevada Revised Statutes, which 

has been put into question by the Court.  See generally, Defendants’ Motion.        

Plaintiff’s four (4) page Opposition fails to demonstrate that, in light of the Court’s 

February 25, 2019 Order, his causes of action based upon securities law should not be dismissed 

because he cannot prove any set of fact which would entitle him to relief pursuant to NRCP 

12(b)(5).  In critiquing Defendants’ Motion, Plaintiff fails to set forth any arguments that the 

subject promissory note is a security.  In fact, Plaintiff’s Motion fails to analyze the note under 

the Friend test and ignores the subject altogether. 

a) Defendants have not wrongly “categorized” the Court’s Order 

mailto:danny@mushlaw.com
mailto:danny@mushlaw.com
mailto:danny@mushlaw.com
mailto:danny@mushlaw.com
mailto:danny@mushlaw.com
mailto:danny@mushlaw.com
mailto:danny@mushlaw.com
mailto:danny@mushlaw.com
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 Instead of arguing that the subject promissory note is a security, Plaintiff first contends 

that Defendants’ Motion is guilty of “mis-categorizing” the Court’s February 25, 2019 Order.  

Plaintiff’s Motion, page 2.  This is entirely untrue.  With respect to said Order, Defendants’ 

Motion stated that:  

[T]he Court analyzed the subject promissory note pursuant to State v. Friend, 118 
Nev. 115, 40 P.3d 436 (2002) and found that a reasonable trier of fact could rule 
that VCC’s promissory note was not a security. 
 

Defendants’ Motion, page 4.  Turning to the actual language of the Court’s Order, the Court held 

that: 

[A] reasonable trier of fact could apply the Friend analysis and rebut the 
presumption that VCC’s note was a security; therefore summary judgment is not 
appropriate on the issue of whether VCC’s note was a security.  
 

February 25, 2019 Order, at ¶ 7.  Clearly, Defendants’ Motion did not commit a “mis-

categorizing” of the Court’s Order, as such, Plaintiff’s first point in opposing Defendants’ Motion 

is totally without merit. 

b) Defendants have not referred to the Hotchkiss note as a security 

 Plaintiff next wrongly contends that Defendants have referred to “the Note” as a security 

in numerous documents.  Plaintiff’s Opposition, page 2.  Yet Plaintiff fails to point to any 

instances where Defendants have referred to the subject promissory note as a security.   

 In attempting to mislead the Court, Defendants present as an Exhibit a screen from a power 

point presentation which, as Plaintiff admits, was presented to “potential investors during the 

solicitation process.”  Plaintiff’s Opposition, page 2; Exhibit B.  Said Exhibit, which is an 

Offering Summary, does indeed refer to “notes” in soliciting investments from the public at large.  

Id., at Exhibit B.  Clearly, those promissory notes would be securities.   
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 Unfortunately for Plaintiff, he is not included in the group of “potential investors during 

the solicitation process.”  As stated in Defendants’ Motion, and as the Court is well aware, 

Provident Trust gave VCC a short-term loan strictly for the purposes of assisting in VCC’s cash-

flow difficulties.  Provident Trust/Plaintiff Hotchkiss were never “potential investors” in VCC.  

As such, the fact that VCC used the term “notes” in its public solicitation of investors is of no 

relevance in the instant matter. 

c) Judge Williams’ Order is not precedent in this case 

 Next, Plaintiff argues that Defendants’ Motion should be denied because a sister court 

issued a finding of fact in a completely different case that a promissory note issued by VCC was 

a security.  Plaintiff’s Opposition, page 2; Exhibit A.  Said finding of fact, contained in a Findings 

of Fact, Conclusions of Law, and Order issued by the Honorable Judge Williams on December 

11, 2018, Case No. A-15-725246-C, has no bearing in the instant matter.  The issue before the 

Court in Department 16 was whether Defendant Robinson was a personal guarantor on the 

promissory note in that case, not whether the note was a security.  Id., at Exhibit A.  Secondly, 

the circumstances between the note in Case No. A-15-725246-C and the one in the instant matter 

are entirely different.  In Case No. A-15-725246-C, the purchaser of the note was an investor, he 

had been publically solicited, the repayment date, interest, and amount of the note was different, 

etc.  Accordingly, since the entire facts of Case No. A-15-725246-C are different than those in 

the instant matter, Judge Williams’ finding of fact is of no consequence. 

/// 

///       

///    
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II. Conclusion 

 Based upon the foregoing, Defendants again respectfully request that their Partial Motion 

to Dismiss be GRANTED in its entirety.  Defendants also ask for attorney’s fees, costs, and any 

other relief to which they are entitled.   

Dated this 15th day of April, 2019 

   HAROLD P. GEWERTER, ESQ., LTD. 
 

   /s/ Harold P. Gewerter, Esq,     
      HAROLD P. GEWERTER, ESQ. 
      Nevada Bar No. 499 

1212 S. Casino Center Blvd. 
Las Vegas, Nevada 89101 
Tel: (702) 382-1714 
Fax: (702) 382-1759 
Email: harold@gewerterlaw.com 
Attorneys for Defendants, Ronald J. Robinson,  
Vern Rodriguez, and Alisa Davis 
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CERTIFICATE OF SERVICE 

 Certification is hereby made that a true and correct copy of REPLY TO OPPOSITION 

TO MOTION FOR PARTIAL SUMMARY JUDGMENT was served this 15th day of April, 

2019, by electronic service via the court’s electronic filing and electronic service and/or via U.S. 

Mail to the counsel set forth on the service list, and listed below, pursuant to Administrative 

Order 14-2, NEFCR 9 (a), and EDCR Rule 7.26. 
  

David Liebrader, Esq. 
 The Law Offices of David Liebrader, APC 
 601 S. Rancho Dr., Ste. D-29 
 Las Vegas, NV 89106 
  
 T. Louis Palazzo, Esq. 
 The Palazzo Law Firm 
 520 S 4th St #200 

Las Vegas, NV 89101 

  

 

 
    /s/Sonja  Howard        
    An Employee of Harold P. Gewerter, Esq., Ltd.   

 

 



Case Number: A-17-763003-C

Electronically Filed
4/23/2019 10:37 AM
Steven D. Grierson
CLERK OF THE COURT







Case Number: A-17-763003-C

Electronically Filed
4/23/2019 10:55 AM
Steven D. Grierson
CLERK OF THE COURT











Case Number: A-17-762264-C

Electronically Filed
5/20/2019 10:54 AM
Steven D. Grierson
CLERK OF THE COURT









Case Number: A-17-762264-C

Electronically Filed
5/20/2019 11:02 AM
Steven D. Grierson
CLERK OF THE COURT













Case Number: A-17-762264-C

Electronically Filed
7/1/2019 2:43 PM
Steven D. Grierson
CLERK OF THE COURT





Case Number: A-17-762264-C

Electronically Filed
1/21/2020 9:19 AM
Steven D. Grierson
CLERK OF THE COURT

























Case Number: A-17-762264-C

Electronically Filed
1/27/2020 2:50 PM
Steven D. Grierson
CLERK OF THE COURT































 
 
 
 1 
 
 2 
 
 3 
 
 4 
 
 5 
 
 6 
 
 7 
 
 8 
 
 9 
 
10 
 
11 
 
12 
 
13 
 
14 
 
15 
 
16 
 
17 
 
18 
 
19 
 
20 
 
21 
 
22 
 
23 
 
24 
 
25 
 
26 
 

DAVID LIEBRADER, ESQ.  
STATE BAR NO. 5048 
THE LAW OFFICES OF DAVID LIEBRADER, APC 
601 S. RANCHO DR. STE. D-29 
LAS VEGAS, NV 89106     
PH: (702) 380-3131 
Attorney for Plaintiff 
 
 DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
IN THE MATTER BETWEEN 
 
Steven A. Hotchkiss, 
 
  PLAINTIFF, 
 
     v.                             
 
Ronald J. Robinson, Vernon Rodriguez, Frank 
Yoder, Alisa Davis and DOES 1-10 and ROES 1-
10, inclusively  
 
  DEFENDANTS 
 
Anthony White, Robin Suntheimer, Troy 
Suntheimer, Stephens Ghesquiere, Jackie Stone, 
Gayle Chany, Kendall Smith, Gabriele 
Lavermicocca and Robert Kaiser 
 
  PLAINTIFFS 
 
     v.                             
 
Ronald J. Robinson, Vernon Rodriguez, Virtual 
Communications Corporation, Frank Yoder, Alisa 
Davis and DOES 1-10 and ROES 1-10, inclusively  
 
 
__________________________________________ 
                                    

) 
) 
) 
) 
) 
) 
) 
) 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. A-17-762264-C 
 
Dept.: 8 
  
TRIAL BRIEF 
 
 
 
 
 
CONSOLIDATED WITH 
 
Case No. A-17-763003-C 
 
 
 
 

 
 COME NOW Plaintiffs by and through counsel to submit this Trial Brief. 

BRIEF STATEMENT OF FACTS 

 This is an action to recover money owed under a promissory note.  The ten 
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Plaintiffs loaned a total of $474,000 to Virtual Communications Corporation (“VCC”) 

over the period January, 2013 through December, 2014.  VCC agreed to make 

monthly 9% interest payments on the Notes, which all had identical terms and 

repayment provisions, save the date(s) and amount(s) of investments and the 

repayment date(s).  VCC agreed to repay Plaintiffs’ principal three years from the 

date of the investments. In February, 2015 VCC went into default on the payment of 

interest.  Subsequently all of the Plaintiffs notified VCC that it was in default, and 

they demanded repayment of their principal, accrued interest and attorneys’ fees due 

under the Notes. 

 Counsel for Defendants has agreed to stipulate, based upon prior deposition 

and trial testimony in a related case, that VCC received Plaintiffs’ funds, paid interest 

per the Note terms, and is in default.1 As a result, breach of contract is not an issue for 

trial. The sole issue related to the breach of contract cause of action is whether Mr. 

Robinson is liable as the guarantor. 

 All of the identical Notes bear the signature of VCC Chief Executive Officer 

Ronald Robinson as guarantor.  Mr. Robinson claims that his signature was used 

without his permission, and that he did not intend to guarantee the Notes. In 

addition to claims for breach of contract and fraud, Plaintiffs seek damages under the 

Nevada Securities Act under two theories; that the VCC Promissory notes were (1) 

unregistered securities sold via (2) misrepresentations and omissions.  In addition to 

seeking to hold VCC liable for these statutory violations, Plaintiff also seeks to hold 

Mr. Robinson and Mr. Rodriguez (VCC’s CFO) liable as control persons for the sale of 

 
1 VCC filed for bankruptcy after a finding that the Notes were securities in a related case.  
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unregistered securities. 

 The Plaintiff seeks statutory damages under the Nevada Securities Act, as well 

as damages provided for under the note terms. 

 

TRIABLE ISSUES 

Issue One: The VCC Note was a Security 

 Plaintiffs contend that the Notes at issue are securities pursuant to NRS 

§90.295, and State v. Friend, 40 P. 3d 436; 118 Nev. 115 (2002).  Plaintiffs seek a 

determination that, as a matter of law, the VCC promissory notes are securities. 

 

Issue Two: The VCC Note was neither registered nor exempt from 

registration 

 As securities, the VCC Note offering needed to be registered or exempt from 

registration prior to offer or sale.  Neither was the case, as the Certificate of Absence 

of Record from the Nevada Secretary of State, and Mr. Robinson’s own sworn 

testimony attest.  As a result, Plaintiffs seek a ruling that the VCC Note was sold in 

violation of the Nevada Securities Act’s registration provisions, specifically NRS 

90.460. 

  

Issue Three: Mr. Robinson and Mr. Rodriguez were  “Control Persons” 

 Plaintiffs seek a determination that for purposes of NRS §90.660, Ronald 

Robinson and Vern Rodriguez are control persons. It is indisputable that  Mr. 

Robinson was the Chairman of the Board for VCC, while Vern Rodriguez was the 
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Chief Financial Officer and Treasurer. 

  

Issue Four: Ron Robinson Guaranteed the Investments 

 All of the identical Notes bear Ron Robinson’s signature as guarantor.  

Through the life of this case and two others Mr. Robinson has claimed that he did not 

intend to guarantee the Notes, and that his signature was used without his 

permission.  This claim is belied by numerous official documents issued by VCC 

(reporting documents, financial statements, private placement memorandums) that 

irrefutably state that Mr. Robinson is the guarantor of the notes.  Mr. Robinson’s own 

granddaughter also testified in a previous case that Mr. Robinson signed a blank note 

that was intended to be reused by fund raiser Retire Happy to raise funds for VCC. 

 

SUPPORTING EVIDENCE 

ISSUE ONE: The Notes are Securities 

 The Nevada Securities Act’s definition of a security  under NRS §90.295 

includes a “Note” in the same form that was sold to Plaintiffs.  In addition to meeting 

the traditional “Howey” test of being: 1) an investment of money in, 2) a  common 

enterprise with, 3) the expectation of profits from, 4) the efforts of others (See SEC v. 

W J Howey & Co., 328 U.S. 293; 66 S. Ct. 1100 (1946)), the VCC Note meets the 

“family resemblance test” standard adopted by Nevada in State v. Friend, 40 P. 3d 

436; 118 Nev. 115 (2002). 

 NRS 90.295 provides the statutory definition of a security: 
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NRS 90.295  “Security” defined.  “Security” means a note, 
stock, bond, debenture, evidence of indebtedness, certificate of interest 
or participation in a profit-sharing agreement, a limited partnership 
interest, an interest in a limited-liability company, collateral-trust 
certificate, preorganization certificate or subscription, transferable 
share, investment contract, viatical settlement investment, voting-trust 
certificate, certificate of deposit for a security, fractional undivided 
interest in an oil, gas or other mineral lease or in payments out of 
production of such a lease, right or royalty, a put, call, straddle or 
option on a security.” 

NRS § 90.295 (Emphasis added). 

In State v. Friend, the Nevada Supreme Court adopted the use of the “family 

resemblance test” to determine whether a note would be considered to be a security 

under the Act. 

        The "family resemblance" test was established in Reves v. Ernst and Young 494 

U.S. 56, 57, 110 S. Ct. 945 (1990) to help the court determine when a note is a 

security. There are two components to the test, with four subparts to the second 

component.  The Note sold by VCC meets all of the requirements to be considered to 

be a security. 

The test begins with a presumption that all Notes are securities except for 

those Notes which traditionally have been used in consumer financing, or among 

sophisticated investors such as large commercial banks.  These exceptions include 

mortgage notes, interbank loans or accounts receivables.  See, Friend 40 P. 3d at 440. 

None of those apply here. 

If the Note is not deemed to belong to the class of financing that has not 

traditionally been considered to be a security, the first component of the test is 

completed.  The next step is to apply four factors to the investment at issue:   

1) What are the motivations of the buyer and sellers to enter into the transaction; 
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2) What manner was the Note made available to the public;  

3) Did the purchaser view the Note as an investment; and,  

4) Is there a need for regulatory protections. 

See Friend generally, 40 P. 3d at 439-441. 
 

Step One: The Motivation test:  

        The first step is to analyze what motivations would prompt a reasonable seller 

and buyer to enter into the transaction. "If the seller's purpose is to raise money for 

the general use of a business enterprise or to finance substantial investments and the 

buyer is interested primarily in the profit the note is expected to generate, the 

instrument is likely to be a `security.'" 

Friend at 439-440. 
 
 
 Step Two: The Distribution test 

        The second step examines the distribution of the note "`to determine whether it 

is an instrument in which there is common trading for speculation or investment.'" 

Common trading occurs when the instrument is "offered and sold to a broad segment 

of the public." 

Friend at 440. 
 
 
        Step Three The “Investor Expectation test 

        The third step of the analysis considers "whether ... [the notes] are reasonably 

viewed by purchasers as investments." Under this step, we must determine if the 

seller of the notes calls them investments and, if so, whether it is reasonable for a 

prospective purchaser to believe them. 
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Friend at 441. 
 
 
 Step Four: The need for Regulation 

        “The final step of the analysis examines the adequacy of other regulatory 

schemes in reducing the risk to the lender.”  “Although Friend has been charged with 

two counts of obtaining money under false pretenses, we conclude that there is a need 

for securities laws in Nevada. The purpose of the federal securities acts was "`to 

eliminate serious abuses in a largely unregulated securities market." Recognizing "the 

virtually limitless scope of human ingenuity ... by those who seek the use of the 

money of others on the promise of profits, Congress broadly defined the scope of 

securities laws. Like Congress, it appears that the Nevada Legislature recognized a 

similar need for such broad security regulations. We will give effect to that 

determination.” 

Friend at 441. 
 

 Here; the VCC Notes were not in the category that are traditionally exempt 

such as mortgage notes or notes used in consumer financing.  VCC’s “Motivation” for 

participating in the offering was to raise funds for use in developing its proprietary 

technology, while Plaintiff was motivated by the 9% interest payable over 18 months. 

 VCC used unregistered broker dealer  Retire Happy to “Distribute” the Notes 

to a wide section of people; According to Mr. Robinson’s sworn testimony,  “between 

50-100.”  The investors in this case are from Montana, Virginia, Kansas, Missouri, 

Florida, Illinois and Florida.  It is clear that the intent was to market the Notes to a 

broad section of the public in order to raise the needed capital. 
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 Further, Mr. Robinson referred to the Notes as investments during his 

deposition, and Plaintiffs purchased the Notes for investment purposes, and not as 

part of a consumer financing transaction.  An email Robinson wrote to Julie 

Minuskin confirmed this: 

   "We're in complete agreement with communication with 
your investors.  Vern will be the direct contact and in addition, we 
would be open to make presentation of our technology anytime 
with your investors.  Naturally, Frank  would be the contact for this. 
 It is our desire to make full disclosure to all investors and for that 
reason, we are open to any suggestion that you might have in 
accomplishing this, so don't hesitate in making the clear to your 
contacts. "In addition, should your investors wish to contact me 
directly, I would be happy to meet with them and show them our 
accountant's prepared current financial statement.  My present 
worth is $17,699,000, which is represented in cash and equities, 
both real and personal.  Ron Robinson." 

 

 See Exhibit “A”, attached. 

Lastly, the need for regulation for this type of investment transaction triggers 

the application of the securities laws; the Note is not of a type that would be regulated 

by the real estate, mortgage or insurance divisions in the state.  As an investment sold 

to members of the public, it is subject to the regulations and provisions of the Nevada 

Securities Act.  

Because the VCC Note checks all the boxes established by the Nevada Supreme 

Court in State v. Friend, it should be considered to be a security under Nevada law. 

But the Court has even stronger evidence on which to base its findings; VCC 

themselves referred to the Notes as securities in 3 separate PowerPoint presentations 

for use in the note offering. See Exhibit “B” attached. 
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If VCC’s management considered the Notes to be Securities, and told their 

investors that the Notes were securities, they shouldn’t be allowed to take a contrary 

position now. 

Lastly, this identical case was tried in the Eighth Judicial District Court before 

Judge Williams in 2018.  The case was Reva Waldo v. Ronald Robinson et al. Case A-

15-725246 (“Waldo”). Same Note, same Defendants, same guarantee.  After full 

briefing by the parties, the Judge granted Plaintiff’s motion for summary 

adjudication, finding the Notes were securities.  See Exhibit “C”, attached. Then, after 

trial, Judge Williams issued Findings of Facts, and a Judgment in favor of Plaintiff, 

including interest, penalties and attorney’s fees. See Exhibit “D”, attached. 

 Since the Notes were securities, VCC needed to register them prior to offer or 

sale, or file a request for exemption from registration.  They did neither.  Nor are any 

exemptions applicable.  Defendants have not raised the issue of exemption at any 

time in this proceeding, and should not be allowed to attempt to do so at this late 

date.  Under NRS §90.690(1), Defendants have the burden of proof when claiming an 

exemption, and must prove each and every element.  If proof is not offered as to any 

one element, the entire exemption is lost.  See e.g., Sheets v. Dziabis, 738 F. Supp. 

307 (N.D. Ind. 1990).   

 Further, Defendants cannot rely on a good faith belief that the VCC Note 

interests were not securities, or that they didn’t need to be registered.  See e.g., Kahn 

v. State, 493 N.E.2d 790 (Ind. App. 1986).  Both of these issues are questions of law, 

and ignorance of the law is never a defense.  Nor may VCC rely upon opinions of 
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counsel on these issues.  See e.g., Smith v. Manausa, 385 F.Supp. 443 (E.D.Ky. 1974); 

People v. Clem, 39 Cal. App.3d 539, 114 Cal. Rptr. 359 (1974). 

 

ISSUE TWO : The VCC Note was sold in violation of the registration 

provisions of NRS §90.460 

NRS 90.460 provides that a security must be registered prior to sale. 

NRS 90.460  Registration requirement.  It is unlawful for a person to offer to sell or sell any 
security in this State unless the security is registered or the security or transaction is exempt under this 
chapter. 

      (Added to NRS by 1987, 2161; A 1989, 160) 

 The Nevada Secretary of State issued a Certificate of Absence of Record that  

stated that VCC never filed an application for registration of its note offering. 

Likewise, Ron Robinson testified at trial in Waldo that the Notes were never 

registered. See Exhibit “E” attached. 

 

ISSUE THREE: Ronald Robinson and Vern Rodriguez are VCC “control 

persons” 

Nevada law defines a control person as:  

      NAC 90.035 “Control person” defined. “Control person” includes a person 
who: 
     1.  Owns or controls 10 percent or more of the voting stock of a corporation; 
     2.  Is an officer or director of a corporation; or 
     3.  Is in a position to influence the decision-making processes of a corporation. 
 
NAC 90.035 “Control person” defined.  
 

 Ronald Robinson served as Chairman of the board for VCC, and was in charge 

of all policies and operations of the company.” Likewise, Vern Rodrigues was the 

https://www.leg.state.nv.us/Statutes/64th/Stats198709.html#Stats198709page2161
https://www.leg.state.nv.us/Statutes/64th/Stats198709.html#Stats198709page2161
https://www.leg.state.nv.us/Statutes/65th/Stats198901.html#Stats198901page160
https://www.leg.state.nv.us/Statutes/65th/Stats198901.html#Stats198901page160
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Chief Financial Officer “in charge of financial policy and financial records of the 

company” See Exhibit “F”, attached. 

 In light of these admissions it is clear that both men were in a position to 

influence the decision making in the offering, and as such are control persons under 

NAC §90.035.  

 Rodriguez was not named in the Waldo matter, so no determination was made 

as to his control person status. However, Mr. Robinson was, and the Court found him 

to be a control person. 

 NRS §90.660, the civil liability section of the Nevada Securities Act imposes 

liability on control people: 

“A person who directly or indirectly controls another person who is liable 

under subsection 1 or 3 [unlicensed broker dealers, sale of unregistered 

securities], a partner, officer or director of the person liable, a person 

occupying a similar status or performing similar functions, any agent of the 

person liable, an employee of the person liable if the employee materially aids 

in the act, omission or transaction constituting the violation, and a broker-

dealer or sales representative who materially aids in the act, omission or 

transaction constituting the violation, are also liable jointly and severally with 

and to the same extent as the other person, but it is a defense that the person 

did not know, and in the exercise of reasonable care could not have known, of 

the existence of the facts by which the liability is alleged to exist.”  

NRS §90.660  

 Because they were in a position to influence and direct the offering, and were 
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officers of the company at the time of the sale of the unregistered securities, Mr. 

Robinson and Mr. Rodriguez should be deemed control persons, and found liable for 

the sale of unregistered securities. 

ISSUE FOUR: Ronald Robinson Guaranteed the Investments 

 Despite every single note bearing his signature as guarantor, Mr. Robinson 

claims that he didn’t intend to guarantee the Notes. To escape liability he has, in 

turns, claimed his signature was used without his permission, that he only intended 

to guarantee the first two promissory notes; that his granddaughter tricked him, and 

that VCC’s former technology officer Frank Yoder improperly included Robinson’s 

guarantee in three separate PowerPoint presanctions (that Robinson knew about and 

approved) over several years. These defenses were all on display in the Waldo case, 

and after a full trial on the merits, Judge Williams concluded that Mr. Robinson was 

lying; that he intended to guarantee the Notes, evidenced by six separate documents, 

as well as the devastating testimony of his own granddaughter Defendant Alisa Davis, 

whom he had accused of acting without his authority. See Exhibit “G”, attached. 

 Robinson was able to put forth his transparent ruse because he did, in fact, 

sign a blank promissory note for use by fundraiser Retire Happy. This was simply an 

accommodation, to make it easier for them to close transactions.  All Retire Happy 

had to do was fill in the purchaser’s name, the investment amount, and the date of 

the purchase. In this regard, it was all pre-approved, save for VCC or Robinson 

rejecting any of the transactions, which they never did. 

Nevada law recognizes that a contract may become binding and enforceable where 

the conduct of the parties demonstrates agreement to all material terms. See Merrill 
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v. DeMott, 113 Nev. 1390, 951 P.2d 1040, 1044 (1997); European Motors, Ltd. v. 

Oden, 75 Nev. 401, 344 P.2d 195, 197 (1959). 

 “Failure of a party to disaffirm a contract over a period of time may, by itself, 

ripen into a ratification, especially if rescission will result in prejudice to the other 

party." First State Bank of Sinai v. Hyland, 399 N.W.2d 894, 898 (S.D. 1987)  (As 

cited in Wynn Las Vegas, LLC v. Tofani (Nev. App., 2017).   

Likewise, equitable estoppel operates to prevent a party from asserting legal rights 

that, in equity and good conscience, they should not be allowed to assert because of 

their own conduct.  Silence can raise estoppel.  NGA No. 2 Ltd. Liability Co. v. Rains, 

13 Nev. 1151, 946 P.2d 163 (1997); Vancheri v. GNLV. Corp.,105 Nev. 417, 421, 777 

P.2d 366, 369 (1989); Pink v. Busch, 100 Nev. 684, 691 P.2d 456 (1984); Cheqer, Inc. 

v. Painters and Decorators Joint Committee, Inc., 98 Nev. 609, 655 P.2d 996 (1982). 

ARGUMENT 

The VCC Notes sold to Plaintiffs were securities, passing the test set forth in 

State v. Friend, as well as by definition, Defendants’ own offering documents  As 

securities VCC was obligated to have them registered prior to sale, or to file with the 

SEC and Nevada Secretary of State a notice claiming an exemption.  They failed to do 

so.  Since broker dealer Retire Happy was, by Robinson’s own admission, not licensed 

to sell securities, VCC employed an unregistered broker dealer and unlicensed sales 

representative to sell the Notes to Plaintiffs.  Robinson and Rodriguez were 

authorized to, and did in fact direct the unregistered Note offering, and are control 

persons for purposes of liability under the securities laws.   

Lastly, the documentary evidence proves that Robinson intended to guarantee 

the Notes, knew that funds were being raised through the use of a blank, pre signed 
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Note, then perjured himself by blaming his own granddaughter Alisa Davis and 

former coworker Frank Yoder for utilizing and publicizing the personal guarantee 

without his permission. 

The evidence is simply overwhelming; Mr. Robinson intended to, and did 

guarantee the Notes, which are securities under Nevada law. As a result, Plaintiffs are 

entitled to damages under NRS §90.660, as well as a finding that Mr. Robinson is 

liable as a guarantor, who should be ordered to pay Plaintiffs full contract damages 

under the Notes’ terms. 
 

 

Dated: January 27, 2020  Respectfully submitted, 

     The Law Office of David Liebrader, Inc. 

     By: /s/: David Liebrader 
     David Liebrader 

     Attorney for Plaintiff 
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