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MTD 
James R. Christensen Esq. 
Nevada Bar No. 3861 
JAMES R. CHRISTENSEN PC 
601 S. 6th Street 
Las Vegas NV 89101 
(702) 272-0406 
(702) 272-0415 fax 
jim@jchristensenlaw.com 
Attorney for SIMON  
 

Eighth Judicial District Court 

District of Nevada 

 
EDGEWORTH FAMILY TRUST;  
AMERICAN GRATING, LLC 

 CASE NO.: A-16-738444-C 
 DEPT NO.: 10   
 
  Consolidated with 
 
 CASE NO.: A-18-767242-C 
 DEPT NO.: 26 
 
 

 
  Plaintiffs, 
 
 vs. 
 
DANIEL S. SIMON d/b/a SIMON 
LAW; DOES 1 through 10; and, ROE 
entities 1 through 10; 
 
  Defendants. 

 
  
 MOTION TO DISMISS  
 PLAINTIFFS’ AMENDED  
 COMPLAINT PURSUANT TO  
 NRCP 12(b)(5) 
 
 
 
  
 Date of Hearing:  N/A 
 Time of Hearing: N/A 

  
  

 COMES NOW Daniel S. Simon, by and through their attorney, JAMES R. 

CHRISTENSEN, Esq. and hereby moves to Dismiss Plaintiffs' Amended 

Complaint pursuant to NRCP 12(b)(5).  

Case Number: A-16-738444-C

Electronically Filed
4/9/2018 11:26 AM
Steven D. Grierson
CLERK OF THE COURT
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This motion is made and based upon the papers and pleadings on file 

herein, exhibits attached, the points and authorities set forth herein, all other 

evidence that the Court deems just and proper, as well as the arguments of 

counsel at the time of the hearing hereon. 

Dated this   9th     day of April 2018.  

 
 
   /s/ James R. Christensen 
   JAMES CHRISTENSEN, ESQ. 
 Nevada Bar No. 003861 
   601 S. 6th Street 
   Las Vegas, NV 89101 
  Phone: (702) 272-0406 
  Facsimile: (702) 272-0415 
  Email: jim@christensenlaw.com 

  Attorney for Daniel S. Simon 
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NOTICE OF MOTION 

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD 

 You, and each of you, will please take notice that the undersigned will bring 

on for hearing, the MOTION TO DISMISS PLAINTIFFS’ AMENDED 

COMPLAINT PURSUANT TO 12(b)(5) before the above- entitled Court located 

at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155 on 

the ______ day of __________________, 2018, at _______ a.m./p.m. in 

Department 10.  

 DATED this   9th      day of April 2018. 

   /s/ James R. Christensen 
   JAMES CHRISTENSEN, ESQ. 
 Nevada Bar No. 003861 
   601 S. 6th Street 
   Las Vegas, NV 89101 
  Phone: (702) 272-0406 
  Facsimile: (702) 272-0415 
  Email: jim@christensenlaw.com 

  Attorney for Daniel S. Simon 

 
 
 

15th                         MAY                                         9:30 AM
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I. INTRODUCTION 
 
 Plaintiffs filed the amended complaint to attack their lawyer because of a fee 

dispute.  The attack is pointless.  The fee dispute will be resolved by this Court 

pursuant to NRS 18.015 via an evidentiary hearing on May 29, 30 & 31, 2018. 

 The Law Office of Daniel S. Simon, A Professional Corporation, (“Law 

Office”) performed exemplary service for Plaintiffs.  The Law Office recovered 

over Six Million Dollars on a half million-dollar property loss claim.  Despite the 

incredible result, Plaintiffs do not want to pay their lawyer a reasonable fee.  

Instead, when the Law Office sought its statutory right to a reasonable fee under 

NRS 18.015, Plaintiffs sued the Law Office and Mr. Simon. 

 The amended complaint refers to the Law Office and Mr. Simon 

interchangeably.  (A.C., at para. #2.)  This is an error.  Contract claims against a 

law firm/lawyer are governed by contract law.  The contract was with the Law 

Office; as such, Mr. Simon is not a proper defendant under corporate law.  Mr. 

Simon should be dismissed from the First, Second and Fourth Causes of Action.   

 The Third Cause of Action is for conversion.  Plaintiffs allege they have a 

right of possession of money based on a “CONTRACT”.  (A.C. at para. #39.)  As a 

matter of law, a conversion claim cannot be brought on a right of possession 

grounded on a contract.  The Conversion claim does not state a claim under the law 

and must be dismissed. 
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 In addition, the disputed funds are in a separate account, safekept pursuant to 

NRPC 1.15, until this Court resolves the fee dispute pursuant to NRS 18.015.  No 

money was taken or “converted” by the Law Office or by Mr. Simon.  Plaintiffs 

did not plead wrongful dominion, and cannot establish a prima facie case of 

conversion. 

 The Amended Complaint added a Fourth Cause of Action for breach of the 

implied duty of good faith and fair dealing.  The Law Office asked this Court to 

resolve a fee dispute pursuant to statute and the rules of ethics - which does not 

breach a duty.  NRS 18.015(5).  As a matter of law, asking a court to resolve a fee 

dispute does not violate the spirit of an alleged fee agreement. 

II. STATEMENT OF RELEVANT FACTS 

 A. The timeline. 

 Brian Edgworth decided to build a house as an investment.  The build was 

funded by Edgeworth family businesses and/or trusts.  Plaintiffs made the decision 

to build without builders risk/course of construction insurance. 

 On April 10, 2016, during construction, a Viking fire sprinkler caused a 

flood which damaged the unfinished house. 

 In May of 2016, Mr. Simon of the Law Office agreed to “send a few letters”. 

 In June of 2016, the Viking case was filed. 
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 In December of 2016, a certificate of occupancy was issued for the 

investment house.  Following, the house was listed for sale for $5.5M.  The house 

is currently off the market. 

 In December of 2016, the Law Office sent a bill for some fees and costs to 

Plaintiffs. 

 In August of 2017, Brian Edgeworth and Daniel Simon discussed fees.  Mr. 

Edgeworth admitted in an e-mail that they had not had a “structured discussion” on 

fees and ran over some fee options.  (Exhibit A.) 

 The Viking case was heavily litigated.  Through extensive legal work, the 

Law Office was prepared to establish that the fire sprinkler flood was one of many, 

caused by a defect known to Viking, which Viking had failed to warn of or repair. 

 By the fall of 2017, the Law Office had motions on file to strike the Viking 

answer, to strike the Viking product expert, and had positioned the case for an 

excellent trial result. 

 In November/December of 2017, Viking offered $6M to settle. 

 In late November, the reasonable fee due the Law Office was again raised.  

Although the clients promised to discuss the issue, they soon refused to speak to 

their lawyers.  On November 30, 2017, Plaintiffs retained the Vannah law firm.  

The Vannah firm instructed the Law Office to stop communication with its clients. 
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 On December 1, 2017, the Law Office served a charging lien pursuant to 

NRS 18.015. 

 On December 18, 2017, settlement checks from Viking, totaling $6M, were 

picked up by the Law Office.  The Law Office immediately contacted the Vannah 

firm to arrange endorsement.  The Vannah firm declined.  Eventually, the Vannah 

firm relayed an allegation that the checks would not be endorsed because Mr. 

Simon would steal the money.  The baseless accusation was made to support the 

false narrative that the current dispute is something more than a fee dispute - which 

can be easily and timely resolved by lien adjudication. 

 On January 2, 2018, the Law Office served an amended lien. 

 On January 4, 2018, Plaintiffs sued their lawyers.  (Who they have not 

fired.) 

 In early January, an interest-bearing account, with interest going to Mr. 

Edgeworth, was opened at Bank of Nevada.  Disbursal requires the signatures of 

both Mr. Vannah and Mr. Simon. 

 On January 8, 2018, the Viking settlement checks were endorsed and 

deposited. 

 On January 9, 2018, the complaint was served. 

 On January 18, 2018, the bank hold lifted and Brian Edgeworth got a check 

for the undisputed amount of $3,950,561.27. 
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 B. The Law Office of Daniel S. Simon, A Professional Corporation. 

 Plaintiffs named Defendant “Daniel S. Simon dba Simon Law”, alleging 

Breach of Contract, Declaratory Relief and Conversion.  See Complaint, attached 

hereto as Exhibit “B.”  All allegations against Daniel Simon individually are 

without basis as a matter of law and should be dismissed.  Plaintiffs contend that 

Daniel S. Simon was doing business as Simon Law.  See id., ¶ 2.  This contention 

is incorrect as Daniel S. Simon did not do business with the Edgeworth’s and did 

not provide any services in his individual capacity.  Any legal services provided to 

Plaintiffs were done by The Law Office of Daniel S. Simon, P.C., a domestic 

professional corporation.  See Nevada Secretary of State Business License Record 

for Law Office of Daniel S. Simon, P.C., attached hereto as Exhibit “C.”  

Simon Law is not an entity that can be sued.  At most it is a fictitious name 

owned by The Law Office of Daniel S. Simon, P.C.  See Clark County Fictitious 

Firm Name Record for Simon Law, attached hereto as Exhibit “D.”  This is not a 

surprise to Plaintiffs, they directed partial payments for legal services to The Law 

Office of Daniel S. Simon, P.C.  See check payment by Angela and Brian 

Edgeworth to The Law Office of Daniel S. Simon, P.C., attached hereto as Exhibit 

“E.”  Consequently, Plaintiffs have no viable claims against Daniel S. Simon as an 

individual and Defendant is entitled to dismissal of the entire complaint as a matter 

of law. 
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III. ARGUMENT 

A. Defendant Daniel S. Simon Is Not a Proper Party and Should Be 
Dismissed from the First, Second and Fourth Causes of Action. 

 
Nevada Rule of Civil Procedure 12(b)(5) allows dismissal of causes of 

action when a pleading fails to state a claim upon which relief can be granted. 

"This court's task is to determine whether ... the challenged pleading sets forth 

allegations sufficient to make out the elements of a right to relief."' Vacation Vill., 

110 Nev. 481, 484, 874 P.2d 744, 746 (1994) (quoting Edgar v. Wagner, 101 Nev. 

226, 228, 699 P.2d 110, 112 (1988) (emphasis added).  Dismissal is proper where 

the allegations are insufficient to establish the elements of a claim for relief. 

Stockmeier v. Nev. Dep't of Corr. Psychological Review Panel, 124 Nev. 313, 316, 

183 P.3d 133, 135 (2008).  This Court should not assume the truth of legal 

conclusions, merely because they are cast in the form of factual allegations. 

Crockett & Myers, Ltd. V. Napier, Fitzgerald & Kirby, LLP, 440 F. Supp. 2d 1184, 

1190 (D. Nev. 2006).   

Plaintiffs allege that there is a contract between them and Defendant Daniel 

S. Simon.  However, this assertion is incorrect and improper.  Taking the allegation 

as true, the agreement was not between Plaintiffs and Daniel S. Simon.  Mr. Simon 

does not contract in an individual capacity; and, Mr. Simon does not do business 

individually.  See Exhibits “C” and “D.” 
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The Law Office is a licensed domestic professional corporation in the State 

of Nevada.  See Exhibit “C.”  Simon Law is a fictitious firm name owned by the 

Law Office.  See Exhibit “D.”  Any alleged agreement for legal services provided 

for Plaintiffs would be through the professional corporation.  

As a matter of law, contract claims against a law firm or a lawyer are 

governed by contract law, which necessarily includes corporate law: 

“A lawyer is subject to liability to a client for injury caused by breach of 
contract in the circumstances and to the extent provided by contract law.” 

 
Restatement Third, The Law Governing Lawyers §55(1). 

The first, second and fourth causes of action all seek relief under the alleged 

contract.  Under contract law and Nevada corporate law, Mr. Simon is not a proper 

defendant.  Mr. Simon is an officer and stockholder of the corporation, Mr. Simon 

may not be named individually in a contract action.  Plaintiffs’ Complaint fails to 

state a claim pursuant to NRCP 12(b)(5); and, Defendant Daniel S. Simon should 

be dismissed. 

 B. Plaintiffs’ Conversion Action Should Be Dismissed.  

Plaintiffs’ Conversion Cause of Action fails to state a claim and should be 

dismissed.  
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For a conversion claim, Plaintiffs must prove that a Defendant: 

1) committed a distinct act of dominion wrongfully exerted over 
 Plaintiffs’ personal property; and, 

 
2) the act was in denial of, or inconsistent with, Plaintiffs’ title or rights 

 therein; or, 
 
 3) the act was in derogation, exclusion, or defiance of Plaintiffs’ title or 

 rights in the personal property.   
 

Evans v. Dean Witter Reynolds, Inc., 116 Nev. 598, 5 P.3d 1043 (2000); Ferriera 

v. P.C.H. Inc., 105 Nev. 305, 774 P.2d 1041 (1989); Wantz v. Redfield, 74 Nev. 

196, 326 P.2d 413 (1958).  Plaintiffs cannot establish conversion as a matter of 

law. 

1. Plaintiffs did not plead a right to possession sufficient to allege 
conversion. 

 
In M.C. Multi-Family Development, L.L.C. v. Crestdale Associates, Ltd., 

193 P.3d 536, 543 (2008), citing California law, the Nevada Supreme Court 

recognized the need to establish the right to “exclusivity” of the chattel or property 

alleged to be converted (M.C. Multi-Family addressed alleged conversion of 

intangible property).  Plaintiffs claim they are due money via a settlement contract, 

and that they have compensated Defendant in full for legal services provided 

pursuant to a contract.  See Exhibit “B,” ¶ 19.  Thus, Plaintiffs have pled a right to 

payment based upon contract.   
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An alleged contract right to possession is not exclusive enough, without 

more, to support a conversion claim: 

“A mere contractual right of payment, without more, will not suffice” to 
bring a conversion claim. 
 

Plummer v. Day/Eisenberg, 184 Cal.App.4th 38, 45 (Cal. CA, 4th Dist. 2010).  See, 

Restatement (Second) of Torts §237 (1965), comment d. 

 Nevada law expressly allows an attorney to recover fees via a charging lien, 

and expressly states such an effort is not a breach of duty.  NRS 18.015(5).  Thus, 

as a matter of law, asserting a charging lien, or expressing a desire to be paid, 

cannot serve to change a lien claim into conversion.  

2.  A charging lien is allowed by statute. 

 NRS 18.015 allows an attorney to file a charging lien.  The Law Office 

followed the law.  Following the law is not wrongful.  Thus, as a matter of law, 

Plaintiffs cannot satisfy the wrongful dominion element. 

3. The money was placed into a trust account, per agreement of the 
parties. 

 
 The Law Office acted properly pursuant to Nevada Rule of Professional 

Conduct 1.15 “Safekeeping Property”.  The Rule states in relevant part: 

(e) When in the course of representation, a lawyer is in possession of funds 
or other property in which two or more persons (one of whom may be the 
lawyer) claim interests, the property shall be kept separate by the lawyer 
until the dispute is resolved. The lawyer shall promptly distribute all 
portions of the funds or other property as to which the interests are not in 
dispute. 
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The Law Office followed the exact course mandated by the Rules of 

Professional Conduct.  The Law Office followed the law and placed the settlement 

money into a separate account-which requires the signature of Mr. Vannah to 

disburse funds.  See Bank of Nevada letter establishing joint trust account for 

settlement proceeds, attached as Exhibit “F.”  Plaintiffs’ have control over the 

funds and interest goes to Brian Edgeworth.  No funds were taken, nor can any 

funds be taken. 

Plaintiffs’ conversion Cause of Action fails as a matter of law.  No money 

has been taken.  Plaintiffs have joint control over the money.  Even more telling is 

the letter drafted by Plaintiffs and presented to the Bank consenting to the handling 

of the funds.  See, Letter from Vannah and Vannah to the Bank of Nevada attached 

as Exhibit “F.”  How can you wrongfully convert funds when the complaining 

party agrees to where the funds should be placed and when Mr. Simon fully 

complied with the Plaintiffs’ direction and placed the funds in a protected account? 

4. The complaint is not ripe. 

It is axiomatic that a person not in possession cannot convert.  Restatement 

(Second) of Torts §237 (1965), comment f.  Plaintiffs sued Defendant for 

conversion before checks were endorsed or deposited.  Likewise, the demands of 

Plaintiffs preceded the date funds were deposited and available and cannot serve as 

a predicate for a conversion claim. 
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Deposit of funds into a trust account is not an act of dominion contrary to 

any stakeholder interest.  In fact, it is the opposite.  The Nevada Supreme Court 

has ruled that holding disputed funds in an attorney trust account is the same as the 

Court holding the funds in an interpleader action.  Golightly & Vannah, PLLC v TJ 

Allen LLC, 373 P.3d 103 (Nev. 2016).  A conversion claim cannot be ripe as a 

matter of law, until funds are removed from trust without legal basis.  Which is 

impossible in this case, because Mr. Vannah is a signer on the account. 

An attorney is allowed by statute and the rules of ethics to resolve a fee 

dispute via a charging lien.  Assertion of a lien right provided by statute is not 

conversion.  See, Restatement (Second) of Torts §240 (1965).  The undisputed 

money was provided to the client promptly upon funds becoming available.  Thus, 

no conversion. 

C. The Fourth Cause of Action should be dismissed. 

The Fourth Cause of Action seeks damages for breach of an implied 

covenant in the alleged fee contract.  The cause of action fails to state a claim as a 

matter of law.  The covenant prohibits arbitrary or unfair acts.  Nelson v. Herr, 163 

P.3d 420 (Nev. 2007).  The Nevada Supreme Court has held that acting in accord 

with statutory law is not arbitrary or unfair.  Ibid. 

The covenant provides recovery in “rare and exceptional cases” for 

“grievous and perfidious misconduct”.  Great American Insurance v. General 
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Builders, 924 P.2d 257, 263 (Nev. 1997) (internal citations omitted).  Plaintiffs 

admit this is a fee dispute.  Use of the statute specifically created by the Legislature 

to resolve a fee dispute is not perfidious, or rare. 

D. Plaintiffs’ Punitive Damages Claims Should Be Dismissed. 

The allegations of fraud or malice to support a punitive damages claim is 

equally false without any basis in law or fact.  Plaintiffs have not alleged facts 

sufficient to establish that Defendant committed any type of fraudulent conduct.  

Fraud must be pled with particularity, and Plaintiffs must meet the higher clear and 

convincing burden of proof.  Plaintiffs’ complaint is not pled with particularity, 

and the conversion claim cannot be brought on the conduct described as a matter of 

law.   

Plaintiffs try to further their claims for fraud and punitive damages by 

manufacturing causes of action that have no basis in the law based upon the facts.

 Plaintiffs' allegations against Defendant do not rise to the level of a plausible 

or cognizable claim for relief for conversion and equally, the claims for punitive 

damages are so lacking that they should be dismissed.  In fact, the Law Office did 

everything required by the rules of ethics and the Nevada Revised Statutes.  See, 

Declaration of David Clark, Esq. attached as Exhibit “G” outlining the duties, the 

law and proper procedure for an attorney lien. 
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Nevada has long recognized that "a plaintiff is never entitled to punitive 

damages as a matter of right."  Dillard Dept. Stores, Inc. v. Beckwith, 115 Nev. 

372, 380, 989 P.2d 882, 887 (1999) (quoting Ramada Inns v. Sharp, 101 Nev. 824, 

826, 711 P.2d 1, 2 (1985)).  Tort liability alone is insufficient to support an award 

of punitive damages.  Wichinsky v. Mosa, 109 Nev. 84, 89, 847 P.2d 727 (1993).  

The punitive damage statutes in Nevada require conduct exceeding recklessness or 

gross negligence.  Wyeth v. Rowatt, 244 P.3d 765, 126 Nev. Adv. Rep. 44 (2010); 

Countrywide Home Loans, Inc. v. Thitchener, 124 Nev. 725, 743, 192 P.3d 243, 

255 (2008).  Plaintiffs' Complaint is interspersed with terms such as "willful, 

malicious and oppressive and in a conscious disregard" in their accusations against 

Defendants.  However, the causes of action and the facts alleged therein do not rise 

to an action of fraud, intentional misrepresentation, deceit, concealment, willful or 

malicious conduct; because, there is not a scintilla of evidence, and the allegations 

contained in the complaint are false and contrary to the facts of the settlement.  All 

information suggests that Defendants did everything possible to protect the clients, 

there cannot be a basis for punitive damages in the complaint.  
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IV. CONCLUSION 

 Defendants respectfully request the motion to dismiss the second amended 

complaint be GRANTED. 

 Dated this    9th      day of April, 2018.  

         /s/ James R. Christensen  
 JAMES R. CHRISTENSEN, ESQ. 
 Nevada Bar No. 003861 
   601 S. 6th Street 
   Las Vegas, NV 89101 
  Phone: (702) 272-0406 
  Facsimile: (702) 272-0415 
  Email: jim@christensenlaw.com 

  Attorney for Daniel Simon 
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CERTIFICATE OF SERVICE 

 I CERTIFY SERVICE of the foregoing MOTION TO DISMISS 

PLAINTIFFS’ AMENDED COMPLAINT PURSUANT TO NRCP 12(b)(5) was 

made by electronic service (via Odyssey) this  9th    day of April, 2018, to 

all parties currently shown on the Court’s E-Service List. 

       /s/ Dawn Christensen  
an employee of  
JAMES R. CHRISTENSEN, ESQ.  
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MTD 
James R. Christensen Esq. 
Nevada Bar No. 3861 
JAMES R. CHRISTENSEN PC 
601 S. 6th Street 
Las Vegas NV 89101 
(702) 272-0406 
(702) 272-0415 fax 
jim@jchristensenlaw.com 
Attorney for SIMON  

Eighth Judicial District Court 

District of Nevada 
 

EDGEWORTH FAMILY TRUST, and 
AMERICAN GRATING, LLC 

 

 
  Plaintiffs, 
 
 vs. 
 
LANGE PLUMBING, LLC; THE 
VIKING CORPORATION, a Michigan 
corporation; SUPPLY NETWORK, 
INC., dba VIKING SUPPLYNET, a 
Michigan Corporation; and DOES 1 
through 5 and ROE entities 6 through 10; 
 
  Defendants. 

 Case No.: A-16-738444-C 
 Dept. No.: 10 
 
 SPECIAL MOTION TO DISMISS  
 THE AMENDED COMPLAINT:   
 ANTI-SLAPP 
 
  
 
  
 Date of Hearing:   
 Time of Hearing:  

EDGEWORTH FAMILY TRUST;  
AMERICAN GRATING, LLC 

 CONSOLIDATED WITH 

 
  Plaintiffs, 
 
 vs. 
 
DANIEL S. SIMON d/b/a SIMON 
LAW; DOES 1 through 10; and, ROE 
entities 1 through 10; 
 
  Defendants. 

 Case No.: A-18-767242-C 
 Dept. No.: 26 
  
 
  
  
 

Case Number: A-16-738444-C

Electronically Filed
5/10/2018 11:48 AM
Steven D. Grierson
CLERK OF THE COURT
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 The LAW OFFICE OF DANIEL S. SIMON, P.C. moves the Court for an 

Order dismissing the amended complaint pursuant to the Nevada Anti-SLAPP law. 

 DATED this 10th   day of May, 2018. 

       /s/ James R. Christensen  
James R. Christensen Esq. 
Nevada Bar No. 3861 
601 S. Sixth Street 
Las Vegas NV 89101 
(702) 272-0406 
(702) 272-0415 fax 
jim@jchristensenlaw.com 

       Attorney for SIMON 
 

NOTICE OF MOTION 

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD 

 You, and each of you, will please take notice that the undersigned will bring 

on for hearing, the SPECIAL MOTION TO DISMISS THE AMENDED 

COMPLAINT: ANTI-SLAPP before the above- entitled Court located at the 

Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155 on the 

______ day of __________________, 2018, at _______ a.m./p.m. in Department 

10.  

 DATED this  10th    day of May 2018. 

   /s/ James R. Christensen 
   JAMES CHRISTENSEN, ESQ. 
 Nevada Bar No. 3861 
   601 S. 6th Street 
   Las Vegas, NV 89101 
  Phone: (702) 272-0406 

jim@jchristensenlaw.com 
  Attorney for Daniel S. Simon 

14th               JUNE                                              9:30 A
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POINTS AND AUTHORITIES 
 

I. ANTI-SLAPP 

 Anti-SLAPP statutes protect those who exercise their right to free speech, 

petition their government on an issue of concern, or try to resolve a conflict 

through use of the judiciary.  The right to “petition the government for a redress of 

grievances” is a right guaranteed by the First Amendment (“the petition clause”).1 

 In the 1980s, two law professors coined the phrase “Strategic Lawsuit 

Against Public Participation” or “SLAPP” to describe a growing trend of bringing 

a civil suit in response to an exercise of free speech or the right to petition.2  Anti-

SLAPP statutes arose to combat the growing trend.  An Anti-SLAPP statute 

typically provides for early judicial intervention and dismissal of a SLAPP lawsuit. 

 The Law Office of Daniel S. Simon P.C. (“law office”), filed an attorney 

charging lien and asked the Court to resolve a client fee dispute.  When the law 

office requested help from the Courts, the law office followed the attorney lien 

statute, passed by the Nevada Legislature and signed into law by the Governor.  In 

                         

1 “Congress shall make no law respecting an establishment of religion, or  
  prohibiting the free exercise thereof; or abridging the freedom of speech, or of the  
  press; or the right of the people peaceably to assemble, and to petition the  
  Government for a redress of grievances.”  Constitution of the United States of  
  America 1789 (rev. 1992) Amendment I. 
2 See, George W. Pring and Penelope Canan, SLAPPS: Getting Sued for Speaking  
  Out (Temple University Press 1996).  Canan and Pring coined the term SLAPP.  
  The book contains a SLAPP summary, reviews legislation and suggests a model  
  bill. 
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response, the clients sued the law office and made allegations premised upon the 

use of the judicial remedy by the law office.   

The statute calls for lien adjudication within five days.  The statute provides 

for quick resolution so a client or an attorney will not suffer prejudice from waiting 

for their money.  In this case, the clients have done their utmost to delay prompt 

adjudication; while, simultaneously claiming money damages from delay. 

The clients’ suit was brought in response to the legal use of the charging 

lien.  The clients’ amended complaint (“ACOM”) is a SLAPP and must be 

dismissed under Nevada’s Anti-SLAPP law. 

II. INTRODUCTION 

 The Nevada Anti-SLAPP statute shields those who make a protected 

communication.  NRS 41.635-41.670.  The act of filing and seeking relief by an 

attorney lien is a protected communication under the statute.  Thus, when a law 

office is sued for asking the Court to promptly resolve a fee dispute, the law office 

can file a special motion to dismiss under the Anti-SLAPP statute. 

 In Shapiro v. Welt, 389 P.3d 262 (Nev. 2017), the Nevada Supreme Court 

adopted California law interpreting California’s similar Anti-SLAPP statute.  

California courts grant Anti-SLAPP special motions in favor of attorneys who ask 

the Court to resolve a fee dispute with their client.  Beheshti v. Bartley, 2009 WL 

5149862 (Calif, 1st Dist, C.A. 2009); Transamerica Life Insurance Co., v. Rabaldi, 
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2016 WL 2885858 (D.C. Calif. 2016); Kattuah v. Linde Law Firm, 2017 WL 

3033763 (C.A. 2nd Dist. Div. 1 Calif. 2017) (unpublished); Becerra v. Jones, Bell, 

Abbott, Fleming & Fitzgerald LLP, 2015 WL 881588 (C.A. 2nd Dist. Div. 8 Calif 

2015) (unpublished); and, Roth v. Badener, 2016 WL 6947006 (C.A. 2nd Dist. Div 

2 Calif 2016) (reversing a denial of an Anti-SLAPP motion)(unpublished).  This 

Court is respectfully requested to grant the special motion to dismiss. 

III. FACTS 

Danny and Eleyna Simon were close family friends with Brian and Angela 

Edgeworth for many years.  On April 10, 2016, a house Brian Edgeworth was 

building suffered a flood.  In May of 2016, Mr. Simon agreed to help his friend 

with the flood claim.  Because they were friends, Mr. Simon worked without a fee 

agreement. 

The families knew the others background from their close relationship.  

Danny Simon knew that Brian Edgeworth went to Harvard Business School; that 

the Edgeworths founded Pediped Footwear, a successful shoe company with 

production sites in Nevada and China and a worldwide retail presence; that the 

Edgeworths’ company, American Grating LLC, was a global manufacturer of  
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“fiberglass reinforced plastic” products used in settings from offshore oil to 

pedestrian walkways; and, that Brian Edgeworth was involved in construction, 

including speculation houses.3 

Brian Edgeworth knew that Danny Simon was a successful Las Vegas 

attorney.  Mr. Edgeworth understood that Mr. Simon almost exclusively took cases 

on a contingency fee basis, and that Mr. Simon was comfortable waiting until the 

end of a case to be paid in full, unlike the intellectual property and business 

attorneys Mr. Edgeworth commonly used. 

 In 2016, the plumber’s work caused a flood in a speculation home being 

built by Mr. Edgeworth.  The plumber blamed a fire sprinkler and refused to pay 

for or repair the flood damage.  On June 16, 2016, a complaint was filed against 

the plumber and fire sprinkler manufacturer.  The original cost of construction of 

the house was about $3M.  In late 2017, early 2018, the case settled for $6.1M4. 

 A dispute arose over the reasonable fee due the law office.  The law office 

petitioned the Court to promptly resolve the fee dispute as allowed by Nevada law, 

NRS 18.015.  Before any money was available, the client sued the law office for 

conversion, alleged damages from delay while trying to block lien adjudication, 

and sought damages for filing the lien. 

                         

3 The flooded house started as a speculation project. 
4 Brian Edgeworth did not pay $24,117.50 owed to the plumber.  The settlement  
  was for $6,075,882.50; $6.1M less $24,117.50.  
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 A. The Flood 

 The house is in McDonald Ranch at 645 St. Croix.  Brian Edgeworth built 

the house as an investment.  The general contractor on the build was Giberti 

Construction LLC, who had built other speculation houses for Mr. Edgeworth. 

Brian Edgeworth funded the build through his plastics company, American 

Grating.  The total cost of the build was about $3.3M.  The house was listed for 

sale at $5.5M.  The house is not currently on the market.   

 Viking fire sprinklers were installed in the house by plumbing sub-

contractor Lange Plumbing & Fire Control, per their contract. 

On April 10, 2016, during the build, a Viking fire sprinkler(s) 

malfunctioned, which caused a destructive flood. 

 Before the build began, Mr. Edgeworth decided to go without builder’s 

risk/course of construction insurance.  Without insurance, Mr. Edgeworth looked 

to Lange for repairs based on contract.  Lange breached the contract and did not 

pay or repair, so Mr. Edgeworth asked his friend, Danny Simon, for help. 

 Brian Edgeworth spoke with other attorneys, but wanted Danny Simon to 

help him. In May of 2016, Mr. Simon agreed to lend a hand, and “send a few 

letters”. 5 

                         

5 See, e.g., Exhibit 1; 5.27.2016 email string. 
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 Danny Simon did not have a structured discussion with Brian Edgeworth 

about the fee for the case.6  Mr. Simon began work without a written agreement or 

an express agreement on attorney fees.   

On June 14, 2016, a complaint was filed against Lange and Viking. 

Brian Edgeworth paid the cost of repair for the house, around $500k; and, in 

December of 2016, a certificate of occupancy was issued for the house. 

 B. The Case 

 Viking was sued for a product defect in their fire sprinkler and Lange was 

sued on the contract.  There was a clear route to recover attorney fees against 

Lange based on the contract.  There was no easy road for fees against Viking.   

 The case became complex with multiple parties, cross and counter-claims.  

In short order, the case went from a friends and family matter to a major litigation, 

which soon dominated time at the law office; and, involved the advancement of 

about $200,000.00 in total costs. 

  In December of 2016, the law office started sending bills on the file.  The 

bills enabled the clients to demonstrate damages, while allowing the law office to 

                         

6 See, e.g., Exhibit 2; 8.22.2017 email from Brian Edgeworth, “Subject:  
  Contingency”- “We never really had a structured discussion about how this might  
  be done.”  Mr. Edgeworth mentioned a hybrid or greater hourly payments as fee  
  options. 
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recover some costs advanced, and to defray some of the business loss caused by 

being unable to devote time to other contingency cases.   

 The bills submitted to Brian Edgeworth do not cover all the time spent on 

the case.  The law office does not take hourly cases.  The firm does not have hourly 

billing software, nor experienced time keepers.  Also, Mr. Simon understood that 

Brian Edgeworth had decided to finance his share of the litigation through high  

interest loans7 (presumably, based on a solid business rationale).  Mr. Simon knew 

the case might not generate a return beyond the cost of repair, and he did not fully 

bill the case.  Mr. Simon was willing to wait until the end of the case to final the 

bill considering the money obtained; that was his normal practice. 

 C. The Fee Dispute 

 The case was aggressively pursued, well over 100,000 pages of documents 

were disclosed.  The law office established that the fire sprinkler defect was known 

to Viking; had caused other floods; and, that Viking had done nothing to fix, or 

warn of, the defect. 

                         

7 The high interest loans were contested by defendants.  The loans were from the  
  mother-in-law of Brian Edgeworth and a close friend of Mr. Edgeworth.  The  
  interest rate was 33%, well above market rate. 
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 In the late summer of 20178, and into the fall, there were talks with the 

clients about the fee; but, no agreement was reached.  Danny Simon was occupied 

with the case and Brian Edgeworth was content to leave the issue alone.   

 By the fall of 2017, the case was positioned for an excellent trial result with 

a strong chance of a finding against Viking for punitive damages; with motions 

pending to strike the main defense expert, and to strike the defendants’ answers.   

 In November of 2017, Viking offered $6M to settle.  To place the offer in 

context, the cost basis for the entire house was $3.3M.  The high offer was a direct 

result of the extraordinary effort and skill of Mr. Simon in preparing the case for a 

great trial outcome. 

 In mid to late November of 2017, while the details of the Viking settlement 

were being worked on by Mr. Simon, Mr. Edgeworth became difficult to reach. 

Previously, Brian Edgeworth frequently called and e-mailed Mr. Simon.  

Communication came to an end when Mr. Simon tried to resolve the fee. 

 On November 27, 2018, Mr. Simon wrote to the clients about the fee. 

 On November 30, 2017, the clients sent Mr. Simon a fax stating that the 

Vannah firm had been retained.9 

                         

8 See, fn. 6. 
9 Exhibit 3. 
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 On December 1, 2017, the law office issued a charging lien pursuant to NRS 

18.015.10  On December 4, 2017, the clients were served by certified mail return 

receipt requested.11 

 In December of 2017, Lange made a settlement offer, $100,000.00 less the 

money Brian Edgeworth had refused to pay.   

 On December 7, 2017, Mr. Simon, his counsel, and Mr. Vannah held a 

conference call.  Mr. Vannah told Mr. Simon not to contact the clients.  Mr. 

Vannah was told the clients could seek attorney fees from Lange based on contract, 

and that the law office was working on a bill that would include all previously 

unbilled events.  Mr. Vannah was told that the fee and cost claim against Lange 

might be in the $1.5M range.  Mr. Vannah did not tell Mr. Simon to cease work or 

to transfer the file.  Mr. Simon documented the call.12 

 On December 7, 2017, the clients signed a “Consent to Settle” prepared by 

Mr. Vannah.  In the Consent, the clients knowingly abandoned the attorney fee 

claim against Lange and directed Mr. Simon to settle the Lange claim for $100,000 

minus the unpaid bill, based upon advice from Mr. Vannah.  Mr. Simon was not 

told to cease work or to transfer the file.13 

                         

10 Exhibit 4. 
11 Exhibit 5. 
12 Exhibit 6. 
13 Exhibit 7. 
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 In December of 2017, Mr. Simon finalized the details of the Viking 

settlement, which were approved by the Vannah office. 

 On Monday, December 18, 2017, two checks with an aggregate value of 

$6M for the Viking settlement were picked up. 

 On Monday, December 18, 2017, Mr. Simon called the Vannah office to 

arrange check endorsement.  Mr. Simon left a message.14   

 On Monday, December 18, 2017, Mr. Greene of the Vannah office called 

and spoke to Mr. Simon.  Mr. Simon said he was leaving on a holiday trip starting 

Friday, December 22, 2017, until after the new year.  Mr. Simon asked that the 

clients endorse the checks prior to December 22nd.  Mr. Greene told Mr. Simon that 

the clients were not available to endorse until after the New Year.  Mr. Greene 

stated that he would contact the law office about scheduling endorsement.15   

 On Friday, December 22, 2017, the Simon family went on their holiday trip. 

 On Saturday, December 23, 2017, at 10:45 p.m., Mr. Vannah sent an email 

which stated: 

Are you agreeable to putting this into an escrow account?  The client does 
not want this money placed into Danny Simon’s account.  How much money 
could be immediately released?  $4,500,000?  Waiting for any longer is not 
acceptable.  I need to know right after Christmas.16 

 

                         

14 Exhibit 8. 
15 Exhibit 8. 
16 Exhibit 8. 
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 On Tuesday, December 26, 2017, counsel for Mr. Simon sent a reply 

indicating that endorsement could be arranged after the new year when everyone 

was available. 

 Mr. Vannah responded the same day.  He began: 

The clients are available until Saturday.17  However, they have lost all faith 
and trust in Mr. Simon.  Therefore, they will not sign the checks to be 
deposited into his trust account.  Quite frankly, they are fearful that he will 
steal the money.18  

 
Mr. Simon was not fired or told to transfer the file.  

 On December 27, 2017, a response was sent to Mr. Vannah.  In sum, Mr. 

Vannah was asked to act collaboratively and to avoid hyperbole.19 

 On December 28, 2017, Mr. Vannah wrote he did not believe Mr. Simon 

would steal money, he was simply “‘relaying his clients’ statements to me”.  Mr. 

Vannah proposed opening a single client trust account.20 

 The same day, Mr. Simon agreed to open a single client non-IOLTA trust 

account at Bank of Nevada, with all interest going to the clients.21  

                         

17 On December 18, 2017, Mr. Greene indicated the clients were out of town until  
   after the new year.  (Exhibit 8.)  It appears the clients became available to   
   endorse checks the day after Mr. Simon left town.   
18 Exhibit 8. 
19 Exhibit 9. 
20 Exhibit 10. 
21 Exhibit 10. 
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 On January 2, 2018, an amended lien was filed.22  On January 4, 2018, the 

lien was served.23 

 On January 4, 2018, collaborative efforts continued to set up the trust 

account.  

 On January 4, 2018, the clients sued the law office for use of an attorney 

lien. 24 

 On January 8, 2017, a meeting occurred at Bank of Nevada.  Account forms 

were signed, the checks were endorsed and deposited, and the $6M deposit was 

placed on a large item hold. 

 The morning of January 9, 2017, the complaint was served.  At the same 

moment as the acceptance of service was being signed, Mr. Greene sent an email 

asking for an update on the Lange settlement.25 

 Later in the day, Mr. Vannah confirmed that the law office had not been 

fired, despite being sued for conversion.26  Mr. Vannah stated if Mr. Simon 

withdrew, the damages sought would go up.27 

                         

22 Exhibit 11. 
23 Exhibit 12. 
24 Exhibit 13 - the Complaint. 
25 Exhibit 14. 
26 The clients are walking a tightrope.  Mr. Simon was sued for conversion to  
   create an argument against lien adjudication, but firing Mr. Simon would moot  
   the alleged contract claim.  The clients are left in the odd, contrary position of  
   keeping an attorney they have accused of converting millions of dollars.  
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 On February 6, 2018, Mr. Vannah acknowledged in open court that this was 

a fee dispute case.  To quote Mr. Vannah: “This is a fee dispute.”28  The law office 

agrees.  Adjudication of the attorney lien is the Legislature approved method to 

resolve a fee dispute.  The law office cannot be sued for following the law. 

IV. Argument 

 The Nevada Anti-SLAPP statute allows a defendant to file a special motion 

to dismiss claims based on protected communication; such as, asking this Court to 

resolve a fee dispute by lien adjudication. 

 A special motion to dismiss first requires the defendant to establish by 

preponderance of the evidence that the plaintiffs’ claim is based on a protected 

communication.  NRS 41.665.  If yes, then the burden shifts, and the plaintiff must 

establish, by clear and convincing evidence, a likelihood of prevailing.  NRS 

41.665.  If the plaintiff does not establish a likelihood of prevailing, then the 

special motion to dismiss must be granted.   

                                                                               

27 On January 9, 2018, at 10:24 a.m., Mr. Greene from the Vannah office wrote,  
   “He settled the case, but we’re just waiting on a release and the check.”  The  
   same day at 3:32 p.m., Mr. Vannah wrote, “I’m pretty sure that you see what  
   would happen if our client has to spend lots more money to bring someone else  
   up to speed.”  Exhibit 14. 
28 Exhibit 15, transcript at page 35 line 24. 
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 A plaintiff cannot establish a likelihood of prevailing if the claim is based 

upon a protected communication to a court, because the litigation privilege 

provides absolute immunity, even for otherwise tortious or untrue claims.  

Greenberg Taurig v. Frias Holding Co., 331 P.3d 901, 902 (Nev. 2014); and, 

Blaurock v. Mattice Law Offices 2015 WL 3540903 (Nev. App. 2015).  

Submission of an attorney lien to a court for adjudication is a protected 

communication.  The law office cannot be sued for following the law and making a 

protected communication to the court. 

 A. The Edgeworth ACOM is based on a protected communication  made  
  by the law office. 
   
 Using an attorney charging lien pursuant to the statute is a petition to the 

judiciary for relief.  Beheshti, 2009 WL 5149862; and, Transamerica Life 

Insurance Co., WL 2885858.  As such, an attorney lien qualifies as a protected 

communication pursuant to NRS 41.637(3), which states: 

“Good faith communication in furtherance of the right to petition or the right 
to free speech in direct connection with an issue of public concern” means 
any: 
… 
… 
3. Written or oral statement made in direct connection with an issue 
under consideration by a legislative, executive or judicial body, or any other 
official proceeding authorized by law; or, 
… 
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The Edgeworth AC describes the use of the attorney charging lien to resolve 

the fee dispute as the grounds for each of its three causes of action.  For example, 

paragraphs 18-20, which are common to all claims, state as follows: 

18. Despite SIMON’S requests and demands for the payment of more in 
fees, PLAINTIFFS refuse, and continue to refuse, to alter or amend the 
terms of the CONTRACT. 
 
19. When PLAINTIFFS refused to alter or amend the terms of the 
CONTRACT, SIMON refused, and continues to refuse, to agree to release 
the full amount of the settlement proceeds to PLAINTIFFS.  Additionally, 
SIMON refused, and continues to refuse, to provide PLAINTIFFS with 
either a number that reflects the undisputed amount of the settlement 
proceeds that plaintiffs are entitled to receive or a definite timeline as to 
when PLAINTIFFS can receive either the undisputed number or their 
proceeds. 
 
20. PLAINTIFFS have made several demands to SIMON to comply with 
the contract, to provide PLAINTIFFS with a number that reflects the 
undisputed amount of the settlement proceeds and/or to agree to provide 
PLAINTIFFS settlement proceeds to them.  To date, SIMON has refused. 
 
The Edgeworth ACOM describes, without using the words “attorney lien”, 

every act undertaken by the law office pursuant to the attorney lien statute.  For 

example, the refusal to disburse contested funds complained of in para. 19, was 

done pursuant to the attorney lien statute and the Rules of Professional Ethics.   

As another example, Edgeworth complains, “SIMON’S retention of 

PLAINTIFFS’ property is done intentionally with a conscious disregard of, and 

contempt for, PLAINTIFFS property rights.”  (ACOM at para. 43.)  However, the 

money is being safekept in a separate, segregated account set up by agreement of 
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the parties, and pursuant to the rules of ethics and the attorney lien statute.  Simon 

is being sued for following the law. 

As another example, Edgeworth directly ties breach of the duty of good faith 

and resultant damages to the use of the attorney lien in para. 55 of the amended 

complaint, “When Simon asserted a lien on PLAINTIFFS’ property…”.  The 

Edgeworth(s) complaint is based upon Simon’s use of the attorney lien statute, 

which is a protected communication. 

The answer to the question of whether the ACOM is based on a protected 

communication is not subject to debate or inference.  The Edgeworth ACOM states 

that it was filed because of the attorney lien.  The Edgeworth ACOM describes a 

fee dispute and seeks damages from the law office for seeking to resolve the fee 

dispute by use of the attorney lien statute.   

The parties clearly have a fee dispute.  Use of an attorney lien is not only a 

good faith resolution to a fee dispute, it is allowed by statute and encouraged by 

the rules of ethics.  The use of an attorney’s lien by the law office is a protected 

communication under NRS 41.637, and the use of the attorney’s lien serves as the 

basis for the Edgeworth ACOM.  Thus, the law office has satisfied its burden 

under NRS 41.660 & 41.665. 

 Nevada looks to California for guidance on Anti-SLAPP law.  Shapiro, 389 

P.3d 262.  Courts in California have repeatedly examined this issue, and resolved 

AA00856



 

-19- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

the question in favor of law offices seeking Anti-SLAPP protection.  Beheshti v. 

Bartley, 2009 WL 5149862 (Calif, 1st Dist, C.A. 2009); Transamerica Life 

Insurance Co., v. Rabaldi, 2016 WL 2885858 (D.C. Calif. 2016); Kattuah v. Linde 

Law Firm, 2017 WL 3033763 (C.A. 2nd Dist. Div. 1 Calif. 2017) (unpublished); 

Becerra v. Jones, Bell, Abbott, Fleming & Fitzgerald LLP, 2015 WL 881588 (C.A. 

2nd Dist. Div. 8 Calif 2015) (unpublished); and, Roth v. Badener, 2016 WL 

6947006 (C.A. 2nd Dist. Div 2 Calif 2016) (reversing a denial of an Anti-SLAPP 

motion) (unpublished).   

 The California cases cited above all hold that suing a lawyer for filing a lien 

is subject to Anti-SLAPP dismissal.  In other words, a lawyer (or a client) gets to 

resolve a fee dispute by court adjudication of a lien, without getting sued.   

The opposite side of the coin was examined in Drell v. Cohen, 232 

Cal.App.4th 24 (2014).  Drell involved a lien dispute between two lawyers.  One 

lawyer asked the Court to resolve the lien dispute, and the other filed a special 

motion to dismiss the lien adjudication.  The court denied the motion, because 

court adjudication of the lien was the legal method to resolve the fee dispute.  (No 

one was sued for conversion in Drell.) 

 As background, the California Legislature has not provided attorneys with a 

statutory process to adjudicate an attorney lien, as the Nevada Legislature has 

done.  See, e.g., Carroll v. Interstate Brands, 99 Cal. App. 4th 1168 (2002) (the 
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Carroll Court called on the California Legislature to create a statutory procedure 

for expeditious lien adjudication).  In California, a lien must be litigated in a new 

action.  Id., at 1177 (“Rather we raise a concern, as a matter of policy, that the 

interest of the client and of the attorney-claimant merit a more expeditious 

resolution than is currently afforded by the practice of filing a notice of lien that 

must then be litigated in a new action.”).  In Drell, suit was not brought against an 

attorney for use of a lien, rather suit was brought to resolve the lien; in effect, to 

adjudicate the lien; and, the motion to dismiss was brought to stop adjudication. 

 The holding in Drell supports the actions of the law office.  Use of an 

attorney lien and prompt adjudication is the legal way to resolve a fee dispute.  

And, you can’t be sued for following the law. 

B. The plaintiffs do not have a likelihood of prevailing. 

The use of the attorney’s lien is a protected communication under NRS 

41.637.  Accordingly, the burden shifts to plaintiffs to establish, by clear and 

convincing evidence, a likelihood of prevailing.  NRS 41.665.   

The ACOM seeks relief from the use of an attorney lien by the law office.  

Use of an attorney lien is protected by the litigation privilege.  NRS 41.650; 

Beheshti v. Bartley, 2009 WL 5149862 (Calif, 1st Dist, C.A. 2009); Transamerica 

Life Insurance Co., v. Rabaldi, 2016 WL 2885858 (D.C. Calif. 2016); Kattuah v. 

Linde Law Firm, 2017 WL 3033763 (C.A. 2nd Dist. Div. 1 Calif. 2017) 
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(unpublished); Becerra v. Jones, Bell, Abbott, Fleming & Fitzgerald LLP, 2015 

WL 881588 (C.A. 2nd Dist. Div. 8 Calif 2015) (unpublished); and, Roth v. 

Badener, 2016 WL 6947006 (C.A. 2nd Dist. Div 2 Calif 2016) (reversing a denial 

of an Anti-SLAPP motion) (unpublished).  Thus, the law office is immune, and the 

Edgeworths cannot carry their heightened burden. 

The litigation privilege is absolute and applies to any communication uttered 

or published in a judicial proceeding.  Greenberg, 331 P.3d at 902.29  Further: 

The privilege, which even protects an individual from liability for statements 
made with knowledge of falsity and malice, applies “so long as [the 
statements] are in some way pertinent to the subject of 
controversy.” Id. Moreover, the statements “need not be relevant in the 
traditional evidentiary sense, but need have only ‘some relation to the 
proceeding; so long as the material has some bearing on the subject matter of 
the proceeding, it is absolutely privileged.” (Internal citations omitted.) 
 

Blaurock, 2015 WL 3540903. 

 Use of an attorney lien when there is a fee dispute is protected 

communication and is absolutely privileged.  As a matter of law, the law office is 

immune, and the Edgeworths cannot prevail. 

                         

29 The sole recognized exception is in the context of a legal malpractice claim,  
   which is not presented here.   
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V.  CONCLUSION 

 Nevada follows California Anti-SLAPP law.  Shapiro, 389 P.3d 262.  Courts 

in California have held that an attorney’s use of a lien is protected communication 

and have granted special motions to dismiss brought by an attorney.  This Court is 

respectfully requested to rule the same. 

 DATED this 10th day of May, 2018. 
 
      /s/ James R. Christensen   
      James R. Christensen Esq. 

Nevada Bar No. 3861 
James R. Christensen PC 
601 S. 6th Street 
Las Vegas NV 89101 
(702) 272-0406 
(702) 272-0415 fax 
jim@jchristensenlaw.com 
Attorney for SIMON 

 

CERTIFICATE OF SERVICE 

 I CERTIFY SERVICE of the foregoing SPECIAL MOTION TO DISMISS 

THE AMENDED COMPLAINT: ANTI-SLAPP was made by electronic service 

(via Odyssey) this  10th   day of May, 2018, to all parties currently shown on the 

Court’s E-Service List. 

      /s/ Dawn Christensen     
an employee of JAMES R. CHRISTENSEN 
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Las Vegas, Nevada, Monday, August 27, 2018 

 

[Case called at 10:44 a.m.] 

THE COURT:  -- Family Trust, American Grating, LLC v. Daniel 

Simon Law, Daniel Simon, d/b/a Simon Law.  Okay. 

  So, this is the date and time set for an evidentiary hearing.  

Can we have everyone's appearances for the record?   

MR. VANNAH:  Yes.  Robert Vannah and John Greene on 

behalf of the Edgeworth Trust and the Edgeworth family. 

Mr. CHRISTENSEN:  Jim Christensen on behalf of Mr. Simon 

and his law firm.   

MR. CHRISTIANSEN:  Peter Christiansen as well, Your Honor.   

THE COURT:  Okay.  So, this is the date and time set for the 

evidentiary hearing in regards to the lien that was filed in this case, but I 

also have Mr. Simon's Law Office filed a trial brief regarding the 

admissibility of a fee agreement.  Did you guys get that? 

MR. VANNAH:  Yes, Your Honor. 

THE COURT:  Okay.  Are you guys prepared to respond to 

that or -- 

MR. VANNAH:  We are, Your Honor. 

THE COURT:  Okay.  And I have had an opportunity to review 

it while we were waiting.   

  Mr. Christensen, do you have anything you want to add? 

Mr. CHRISTENSEN:  Just a couple of thoughts, Your Honor.  

Last week, we requested that Mr. Vannah voluntarily produce the fee 
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agreement.  He declined to do so.  So, late last week a subpoena was 

served duces tecum.  The trial brief lays out the reasons why that fee 

agreement is relevant and also lays out the law on why, in this situation, 

it's not privileged, and it can be introduced.   

  To the extent that there were any particular attorney-client 

communications made to Mr. Vannah, which were memorialized in some 

fashion in the fee agreement, like he wrote in the margins or something, 

those could, of course, be redacted.  So, I don't think there's any true 

defense to the subpoena.  Constructive discharge is an issue, and part of 

the evidence of construction discharge is the fact the clients went to a 

new lawyer while the underlying litigation was still pending. 

THE COURT:  And correct me if I'm wrong, but I remember -- 

and correct me because this was a few hearings ago.  I remember there 

was a discussion in regards to -- at some point, was there a discussion 

between Mr. Vannah and Mr. Simon that Mr. Vannah told Mr. Simon that 

he was still counsel of record? 

MR. VANNAH:  Correct. 

Mr. CHRISTENSEN:  There was several -- 

THE COURT:  Okay.  I vaguely remember that, so can 

somebody just enlighten me as to the status of that, because I remember 

that about two to three hearings ago -- 

Mr. CHRISTENSEN:  There were -- 

THE COURT:  -- there being a discussion about that. 

Mr. CHRISTENSEN:  There were several evolving 

discussions, and it's important to keep the timeline in your mind.  At 
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approximately November 30th or so, there was a communication from 

the clients to Mr. Simon saying Mr. Vannah is now my lawyer -- or it 

might have come from Mr. Vannah's office, saying Mr. Vannah is now 

my lawyer, do not communicate directly.   

THE COURT:  Okay.   

Mr. CHRISTENSEN:  That led to the following day.  That was  

-- the first lien was filed to protect Mr. Simon's and his law office's 

interest.   

  Subsequent to that, there were email communications 

mainly between Mr. Vannah and myself, some letter communications, in 

which, for example, I raised the issue of constructive discharge and the 

fact that Mr. Simon is no longer able to talk to his clients, and we had the 

important issue, the pending contract claim for recovery of attorney's 

fees expended against Lange Plumbing. 

THE COURT:  Right. 

Mr. CHRISTENSEN:  That led to a conference call between 

the parties, and then we had a consent to settle provided to Mr. Simon 

that was signed by both clients and said, upon the advice of Mr. Vannah, 

you know, blah, blah, blah, we're not  going to pursue this claim. 

  At one point, I sent an email on over there and I said, look, 

you know, we got to make a decision whether Mr. Simon is still going to 

be counsel of record here.  He can't talk to the clients.  They're not 

following his advice.  He's not able to explain to them the importance 

and the significance of that contract claim against Lange Plumbing that's 

not subject to offset or any other reduction because of monies recovered 
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by -- from Viking.  And that fell on deaf ears, and I said, well, we're going 

to have to think about this next step.  

  And then there was a back and forth on an email or two that 

said something to the extent of, if you withdraw, that's going to increase 

our damages.  So, in other words, there was a constructive discharge of 

Mr. Simon, and then there was either a direct or indirect threat, 

depending on how you want to read it, that if he actually withdrew, 

because of the constructive discharge, that would increase the claims 

against him.  So, that put Mr. Simon in kind of, you know, darned if you 

do, darned if you don't situation, where he couldn't talk to the clients, but 

he was being threatened that if he withdrew, bad things would happen 

to him. 

  Then, of course, they sued him for conversion before he had 

any funds to convert and now we're here today. 

  At the current day, there has not been a motion to withdraw.  

It would have been filed before Your Honor. 

THE COURT:  Right. 

Mr. CHRISTENSEN:  However, the underlying case has been 

wrapped up based upon the advice from Mr. Vannah to settle that lien 

claim for 100,000.  So, to a certain extent, that -- there's no longer an 

underlying case for Mr. Simon to represent them in; however, for our 

purpose here today, the issue of constructive discharge is important.   

  We have a difference of opinion on whether there was an 

expressed contract and whether there was a meeting of minds on the 

payment term. 

AA00955



 

- 8 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  Right. 

Mr. CHRISTENSEN:  We also -- secondarily, we also have a 

difference of opinion on whether the conduct of the parties could 

establish an implied agreement on payment terms.  We say it's clear, it's 

not.  And we think as you hear the evidence, you're going to understand 

why we're saying that. 

  But even if a payment term is determined expressly or 

impliedly, it doesn't matter if there is constructive discharge, because if 

there's constructive discharge, then there's no contract.  And under the 

law in the State of Nevada, Mr. Simon gets a quantum meruit recovery 

or a reasonable fee.   

  So, in fact, you could almost reverse the analysis and just 

take a look at whether there was constructive discharge first because if 

there is, it really doesn't matter if there is a meeting of the minds or not 

on a payment term because the contract has been blown up.  So, then 

you go to QM, quantum meruit.   

  So, that's kind of why the fee agreement is important, 

because it shows that, while Mr. Simon was involved in active litigation 

in the underlying case, and although, there's a seven-figure claim against 

Lange pending, and when there's still details to be worked out on the $6 

million Viking settlement, the clients have gone to another lawyer, hired 

another lawyer, taken advice from that other lawyer, and told Mr. Simon 

not to talk to them.   

So, we think the fee agreement is going to be another piece 

of substantial evidence that would lead this Court to find a constructive 
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discharge.  So, we'd like to see it and see what it says. 

THE COURT:  Okay.  Mr. Vannah, Mr. Greene. 

MR. VANNAH:  Thank you, Your Honor.  Sort of a revision of 

his history.  Here's what happened.  The case had settled.  The big case 

has settled for 600,000, everybody agreed on that.  Mr. Simon had a 

meeting in mid-November and told the clients he wanted a larger fee 

than what they were going to pay.  He then said to the clients, you need 

to go out and get independent counsel to look at this for you, which is 

what he had to do anyway.  He just wants them -- he had a new fee 

agreement for them to sign or a fee agreement, and then told them you 

need to get independent counsel to look at it and told them that.  He said 

that's -- that was the -- 

THE COURT:  To look at the fee agreement? 

MR. VANNAH:  Yeah, to look at the whole thing. 

THE COURT:  Okay.   

MR. VANNAH:  I mean, he comes up with the fee agreement 

and -- after the case settled and has a fee agreement prepared for them, 

gives it to them, said here's the fee agreement, I want you to sign in mid-

November 2017, after the $600,000 settlement took place.   

  And the fee agreement he wanted them to sign said, 

basically -- 

THE COURT:  And this is the $6 million settlement that you're 

talking about? 

MR. VANNAH:  Yes, that had already happened. 

THE COURT:  Right, but you keep saying 600,000, so I'm just 
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making sure -- 

MR. VANNAH:  You know what?  It's hard to spit the big 

numbers out. 

THE COURT:  It's all right, but you're talking about the $6 

million settlement? 

MR. VANNAH:  I am, and I -- 

THE COURT:  Okay.   

MR. VANNAH:  So, the $6 million settlement had occurred, 

was over with.  Mr. Simon had the clients, both Mr. and Mrs. Edgeworth, 

come to his office, and he had prepared a fee agreement saying, look, I 

want to be fair about this to myself and this is what I want you guys to 

sign.  I want you to sign this fee agreement that gives me basically a $2 

million bonus.  And he showed it to them, and then he said -- they said, 

well, you know, we're not prepared to -- for you to bring us in out of the 

blue and show us this.  And we're not at all happy about it, but having 

said that, he said, well, then you need to get independent counsel.  

That's me.  I'm the independent counsel. 

  So, they obviously retained me, and I did a get written fee 

agreement.  Of all cases, this is the one I'm going to get a written fee 

agreement on.  I have a written fee agreement.  There's nothing in the 

margins, but in the subpoena, it said to bring everything with me, which 

would have included my notes that day.  Those are attorney-client notes.  

He's, obviously -- he's not entitled to even that, but it's his fee agreement 

where I got retained.   

  I don't -- there's no constructive discharge.  So, the only 
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thing left in the case, at that point, was to do the releases.  They looked 

at the release and signed them, the case was settled, so I -- 

THE COURT:  But this is prior to the Lange settlement, but 

this is the settlement with -- 

MR. VANNAH:  But there was an offer -- 

THE COURT:  -- Viking? 

MR. VANNAH:  -- there was an offer on the table in Lange. 

THE COURT:  Okay.  So, the offer was still pending, but 

Lange had -- Lange hadn't settled? 

MR. VANNAH:  It hadn't settled. 

THE COURT:  Okay.   

MR. VANNAH:  It was on the table, and there was an offer.  

The clients asked me to look at it.  Mr. Simon gave me the information.  

We talked.  I looked at it and I concluded that the best interests in the 

clients, in my opinion, was -- my advice to them was, you know what, if I 

were you, rather than to continue with Danny on this case and bring in 

somebody else, just take the settlement; accept it.  That was it, that was 

my advice, accept the settlement.  They wanted me to put that in writing, 

I put it in writing, and I explained it to the client and, based on everything 

we're looking at, they wanted to accept it; please accept the settlement.   

  The communication had broken down really badly between 

the clients, you know, the client and the other lawyer.  So, I said, look, 

you know, it doesn't seem to me a great idea for you guys to be having 

meetings and stuff.  My clients don't want to meet with you anymore, 

but you are counsel of record, go ahead and finish it up, do the releases, 
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and sign whatever you have to do to get the Lange settlement done.  

Just accept it.  Accept it and whatever you have to do, that's it.  Do what 

you have to do with the Judge, and you do that.   

  I'm not -- I'm not substituting in as counsel.  I'm not 

associating as counsel.  I made that very clear.  You guys are counsel of 

record.  If you want to withdraw -- if that's your threat, you're going to 

withdraw from the case, you can withdraw, but if you withdraw from the 

case at the last minute, and I have to come into the case because you 

withdraw and spend 40, 50 hours bringing myself up to speed, you 

know, I -- the client is not going to be very happy about that.  And I'm not 

even sure Your Honor would allow them to withdraw with that going on.  

The case was over.  I mean, the $600,000 settlement had been made.  It 

was over, signed and gone -- 

THE COURT:  Six million, Mr. Vannah?  Six million? 

MR. VANNAH:  Six million, I'm sorry.  And the settlement for 

the 100- was on the table, and my sole part in that was to say my clients 

want to accept it, do whatever you got to do to accept it, which is his 

obligation.  And he did, accepted it, and then we came to court because 

you wanted me to be in court when this thing went down to just express 

our opinions that we're happy with that.  We had that settlement 

agreement with Teddy Parker who was hearing everybody, and then I 

wasn't going to say anything, but I asked to say that -- stand up and say 

that's what the client wants to do, and I said, yeah, I'm communicating, 

they're here too, but that's what they want to do.  They want to settle the 

case.  Now that's it. 
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  So, my fee agreement it's -- there's no relevance to it.  It's -- 

I'm -- it's just a fee agreement with a client, and it's a fee agreement I had 

that Mr. Simon suggested that they do, to go out and hire somebody to 

be independent counsel and to -- you know, he's trying to get them to 

sign some fee agreement they don't want to sign, and they want to know 

what their rights are.  So, he said get independent counsel.  They did, 

and here I am, and that's how they got to where they got to.  So, I don't 

see any relevance whatsoever to this fee agreement between me and the 

Edgeworths.  That's the bottom line. 

THE COURT:  Okay.  Well, I mean, this issue of constructive 

discharge, the issue that's hanging there, and I agree with Mr. 

Christensen's legal analysis of, if there is constructive discharge, then we 

have a whole completely different discussion in regards to the contract.  

So, based upon this Court having to make that determination, Mr. 

Vannah, I believe that the fee agreement is relevant, but only the fee 

agreement itself.  No notes, no notes you took that day, no 

conversations, just the fee agreement itself.  So, I'm going to order you 

to provide a copy of that to Mr. Christensen.  Can you -- 

MR. VANNAH:  I got it right now. 

THE COURT:  Okay.  I was going to say; I know you have 

people at your office who work there -- 

MR. VANNAH:  No, no, we brought it. 

THE COURT:  -- you can -- okay.  So -- 

MR. CHRISTENSEN:  Have his people do it. 

THE COURT:  Okay.  So, can you just make sure he has that 
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by the -- is that going to become relevant to someone's testimony today? 

MR. VANNAH:  I'll have it to him right now.  It's just going to 

take a second.  I have it. 

THE COURT:  Okay.   

MR. VANNAH:  So, we can get that over with and -- 

THE COURT:  And then we'll be ready. 

MR. VANNAH:  I think it's one page, right? 

THE COURT:  Because it's just the agreement.  It's no notes 

or anything -- 

MR. VANNAH:  No, no, no, just a one-page agreement.  So, 

when they hired me, they paid me so much dollars per hour, and that's 

it. 

THE COURT:  Okay.   

MR. VANNAH:  Simple as that.   

THE COURT:  Okay.  So, this is the motion to -- in regards to 

adjudicating the lien.  The motion was filed by you Mr. Christensen.  Are 

you ready to call your first witness?   

MR. CHRISTENSEN:  Your Honor, if you could just -- I'm not 

quite as fast a reader as I used to be.  

THE COURT:  It's okay.  Me either.   

[Pause] 

MR. CHRISTENSEN:  Okay.  We do have an opening 

PowerPoint -- 

THE COURT:  Okay.   

MR. CHRISTENSEN:  -- that we'd like to go through -- 
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THE COURT:  Okay.   

MR. CHRISTENSEN:  -- if that's acceptable to the Court? 

THE COURT:  Sure.  Any objection, Mr. Vannah? 

MR. VANNAH:  I don't care. 

THE COURT:  Okay.  And I was wondering if this was a 

PowerPoint or if this was going to be demonstrative to like share photos. 

MR. CHRISTENSEN:  Right. 

THE COURT:  I wasn't sure.   

MR. CHRISTENSEN:  Okay.  Okay.   

DEFENDANT'S OPENING STATEMENT 

BY MR. CHRISTENSEN:   

  Your Honor, we believe that the theme of this case is no 

good deed goes unpunished.  What you see is, this is a -- 

MR. VANNAH:  I'm not sure whether that's evidence, Your 

Honor, so are we going to have evidence like an opening statement or 

are we going to have argument?  I mean -- 

THE COURT:  Counsel? 

MR. VANNAH:  -- this is clearly argument; no good deed goes 

unpunished.  That's -- is this going to be an opening argument or is this 

an opening statement, I guess? 

THE COURT:  Well, it's going to be an opening statement and 

we're going to get to what they -- what the evidence is going to show. 

  Mr. Christensen? 

MR. CHRISTENSEN:  Your Honor, we believe the evidence 

will show that no good deed goes unpunished.  What you see here is a 
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street-side picture of the house where the flood occurred.  This is 

available on the internet.  This is one of those pictures that was made 

available when the house was being marketed for sale.   

THE COURT:  And this is 2017, so this is after the flood, right? 

MR. CHRISTENSEN:  Correct, that's a post-flood picture.  

That's after the certificate of occupancy has been issued.  All original 

construction and any repair and remediation after the fire sprinkler flood 

has already been taken of.   

  That's a picture of the interior.  That's essentially the area 

where the flood occurred.  Of course, water goes where water goes, so.  

There was also damage in the kitchen area.  The cabinets in that area are 

quite expensive.  They're several hundred thousand dollars, and they 

sustained some damage in the flood.  This is another picture, another 

angle of that same general area of the home.   The costs to repair, for the 

flood, as you can see, it's quite a nice home with very nice finishes, was 

approximately in the ballpark of a half a million dollars.   

  So as things developed, Mr. Edgeworth tried to handle the 

claim on his own, didn't reach much success.  He probably should have 

been able to, truth be told, be able to handle it on his own, but he was 

dealing with a plumber that was being rather recalcitrant and he -- Viking 

wasn't stepping up.  He didn't have course of construction coverage.  He 

didn't have any other route of recovery, so he first asked Mr. Simon to 

give him some suggestions as to attorneys who could help him out.  

Those attorneys all quoted very high numbers to him.  He didn't want to 

lay out $50,000 for a retainer or something of that sort. 
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  So, there was a meeting at Starbucks and in connection with 

that, Mr. Simon agreed to send a few letters.  I think that's actually the 

quote from the email.  And that was in May of 2016.  And from then on, 

the case progressed until it was filed in June, and then when it became 

active really in late 2016 through 2017 before Your Honor. 

  So, we are here because, of course, there was a very large 

settlement.  Mr. Simon got a result, and there's a dispute over the fees.  

So, the first question we have is whether there was an expressed 

contract to the fees or expressed contract regarding the retention.  We all 

know, and we all agree, there was no expressed written contract.  It 

started off as a friends and family matter.  Mr. Simon probably wasn't 

even going to send them a bill if he could have triggered adjusters 

coming in and adjusting the loss early on, after sending a letter or two.   

  So, the claim of Mr. Edgeworth is that, in the -- as stated in 

the complaint, is that there was an expressed oral contract formed in 

May of 2016 to pay Mr. Simon $550 per hour.  So, a meeting of the 

minds exist when the parties have agreed upon the contract's essential 

terms. 

MR. VANNAH:  I'm sorry, Your Honor, this isn't facts 

anymore.  Now, we're arguing the law.  We're getting beyond what -- I 

mean, I thought this was going to be a fact -- opening statement is 

supposed to be the factual presentation.  This is an argument of the law.  

If we're going to do that, that's fine, I guess, but I don't think it's proper. 

THE COURT:  Mr. Christensen? 

MR. CHRISTENSEN:  Your Honor, the evidence is going to 
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show that there was no meeting of the minds in May of 2016, that the 

parties agree that Mr. Simon was going to work on this friends and 

family matter for 550 an hour.   

MR. VANNAH:  That's not what -- 

MR. CHRISTENSEN:  The evidence is going to show 

otherwise, that there was no expressed payment term reached in May of 

2016, or at any time.   

MR. VANNAH:  Again, here's my problem.  I mean, the 

evidence isn't going to show citations, and this is a statement of law, 

citations.  I mean, he wouldn't do this in front of a jury, he wouldn't do 

this in a bench trial.  This is argument, pure and simple.  Now, we're 

even arguing what the law is in the case.  I thought this was going to be 

a factual presentation of what the facts were going to show.  We're way 

beyond all that.   

MR. CHRISTENSEN:  Your Honor, if I could.  First of all, we're 

not arguing what the law is.  The law is the law, but I mean, we might be 

arguing over its application of the case, but that's a whole other issue.   

  Secondly, this is a lien adjudication hearing.  This is not 

opening statement.  We don't have a jury.  This is being presented to the 

Court in order for the Court to have a full understanding of the facts as 

they come in.  We believe this is useful and will be helpful to the Court.  

There's really no rules governing what you can say or can't say in an 

introductory statement to a court in an adjudicatory -- in a adjudication 

hearing.  I mean, when we submitted our briefs to you, we submitted 

law, and we submitted facts, and we argued the application of the law to 
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the facts submitted.  And this is an extension of that and that's what 

we're doing here.   

  I understand Mr. Vannah's objections.  I understand what 

goes on in jury trials, when you're presenting things to the jury and 

when the Judge is going to present the law to them at the end of the 

case through the jury instructions.  That ain't what we got here.  This is 

different.   

  So, you know, I can get on through this, and we can move on 

or, you know, Mr. Vannah can -- 

THE COURT:  Well, I mean -- 

MR. CHRISTENSEN:  -- continue to object.  

THE COURT:  -- Mr. Christensen -- 

MR. CHRISTENSEN:  This law -- you're going to get this law 

sooner or later anyway, so let's -- 

THE COURT:  Right.  And, I mean, that's what I'm saying.  I 

don't -- 

MR. CHRISTENSEN:  -- get it done now so that you 

understand what's going on. 

THE COURT:  Right, and I mean, I -- and I hate to sound frank 

about this, but I've been presiding over this case almost the entire time 

I've been on the bench, so there's not a lot of things about the law of this 

case that I think I'm confused about.  I mean, I would hope I could at 

least earn that much credit, as well as I was up late last night reading all 

the briefs that you guys submitted in this case, and I have five binders 

worth of stuff.   
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So, if we could just get to the facts of this case and get to the 

evidentiary part, and I will let you argue this case until there's no 

tomorrow at the end, but I've already read like all the stuff because this 

is absolutely in the trial brief that was submitted, and I have read that.   

MR. CHRISTENSEN:  Okay.  Well, I guess I'll abandon the 

PowerPoint and finish up pretty -- 

THE COURT:  Okay.   And, I mean, I -- 

MR. CHRISTENSEN:  -- quickly. 

THE COURT:  -- just the legal portion of it.  I mean, because I 

think this -- and this is a fact-finding hearing.  I'm going to have to make 

legal determinations at the end, but I have to give everyone the credit 

that they're due, that you guys have spent massive amounts of times 

thoroughly briefing this case.   

MR. CHRISTENSEN:  That's true, Your Honor.  So, what 

you're going to find, as the evidence is presented, is that the claim made 

in the complaint, that there was an expressed agreement in 2016, 

doesn't hold up.  What you're going to find is that there was never a firm 

agreement on the payment term.  That issue was always in flux.  There 

was debate that came up at various times, including in August of 2017, 

which you've seen the email concerning what are the payment terms for 

this.   

And you're -- it's also important to pay attention to the 

timeline of the evolution of the case, of when it moves from a friends 

and family matter to there being litigation, and then when the thing 

really blows up and things are really flying, and that's when there's more 
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effort to reach a term and that fails.  So, at the end of the day, there's no 

expressed term on the payment and there's no implied term. 

  Now, of course, they're going to point to the bills.  Bills were 

sent and paid, that's not the end of the story.  That's more the beginning 

of the story on the bills.  What you're going to hear is evidence 

concerning the reason why the bills were sent.  That the bills were sent 

to bolster the contract claim against Lange and also to put Lange on 

notice of the existence of that significant claim that was later waived.   

  You'll hear testimony concerning how the $550 number was 

reached, and it certainly, from our position, wasn't reached as a result of 

the meeting of the minds.  And then you're also going to see evidence 

concerning the actual content of the bills, the knowledge of Mr. 

Edgeworth, and then how no reasonable person in his position could -- 

should not be able to argue that these bills were both the beginning and 

the end of the story.   

  What you're going to hear is that there was a tremendous 

amount of work that was done in this file that was not billed for.  That's 

part of the reason why we had these bills that were submitted as part of 

the adjudication process.  That was done for several reasons.  One of the 

reasons is that it's well-known, if you go on over the case law, my 

apologies to Mr. Vannah, that sometimes the courts like to see an overall 

listing of time because that's evidence of work.  Whether or not they get 

paid on an hourly or on quantum meruit.   

So, we provided it for that reason.  We also provided it so 

that you have a good look of what's going on and in case the worst case 
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scenario, from our point, comes true. 

  What's important to understand about those bills is that Mr. 

Simon's firm is not an hourly firm.  They don't have regular timekeepers.  

They don't have regular billing or timekeeping software.  They don't 

even have the old books that we used to use.  They don't have any of 

that stuff.  So not only were there bills that were sent during the 

underlying litigation incomplete, sometimes grossly so, but when they 

went through and tried to do a listing of the time spent for the 

adjudication hearing, they made some errors.  And when they'd go on in, 

what they do is, they would look at a landmark date.  So, for example, 

the date that something was filed and that's what they would key the 

billing off of.   

  Now, not necessarily all the hours were done that day, but in 

going back, they wanted to make sure that they got the dates right.  As a 

result of this process, they know that there is a document with a date for 

every single billing entry.  That also means that they didn't capture a lot 

of their work in those bills because if they couldn't find a piece of paper 

with a date on it, they didn't bill for it.   

  And before I turn this over to Mr. Vannah, if he cares to make 

a statement, I do just want to impress on the Court the evidence that 

you're going to see about the amount of work that was done on this file, 

that was not reflected on those initial billings and try to give Your Honor 

an idea of the scale of this litigation and the fact that it dominated the 

time of this law firm.  And what we've done is, there was an awful lot of 

email correspondence between Mr. Simon, his staff, and Mr. Edgeworth.  
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Mr. Edgeworth really dominated their time, which is fair to do if you pay 

for it.   

  What we did was, we printed out the emails between these 

folks during the time the underlying litigation was going, just so that you 

understand the scale of it.  I think a standard banker's box has -- if you 

don't have any binders in it, it has 5,000 sheets of paper in it.  This is 

obviously a little bit more than that -- or a little bit less than that because 

we've got binders in here.  Just a couple more.  

THE COURT:  These are just the emails? 

MR. CHRISTENSEN:  These are just the emails, Your Honor.  

Normally, I would carry two at a time, but while I'm not seeking 

sympathy, I did kind of tweak a muscle in my back a couple days ago. 

THE COURT:  Tell them downstairs, we prefer safety in 

Department 10. 

MR. CHRISTENSEN:  Yeah, safety first.   

[Pause] 

MR. CHRISTENSEN:  Now, in full disclosure, Your Honor, 

there are two of these binders of about this size that are attachments that 

were, you know, hooked to whatever it linked to the email, but of course, 

those were -- oh, and there's more.  Those were done over and 

discussed in the context of many of the emails, so we included them as 

well.  So that just gives you a little bit of scale.  Later on, we're going to 

be demonstrating to you the size of the actually underlying file.  We're, 

of course, not going to copy it and bring it all in because it's dozens and 

dozens of banker's boxes, and we wanted to save a few trees.   
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  But at the end of the day, we think that the Court should find 

-- should reach a fee for Mr. -- a reasonable fee for Mr. Simon and his 

law firm pursuant to quantum meruit.  Thank you. 

THE COURT:  Okay.  Thank you.  Mr. Vannah, would you 

wish to make an opening? 

MR. VANNAH:  Yes, Your Honor.  Thank you. 

THE COURT:  Okay. 

PLAINTIFFS' OPENING STATEMENT 

BY MR. VANNAH:   

A lot of things here we agree on.  So, there was a bad flood, 

and it was a sprinkler system that was in the house.  And so, in May of 

2016 -- Mr. Edgeworth's wife is good friends with Mrs. Simon and said, 

you know, why don't you talk to Danny and see what he can do for you?  

So, Mr. Edgeworth met with Danny.  They had a meeting and Danny 

said, I'll send him some letters and see what we can do.  So, he sends 

him the letters.  Didn't do any good, which is not surprising to either one 

of them, I'm sure.   

So, what happened is Danny then says to him, look, I'll 

represent you.  I can do your case.  I'm going to bill you $550 an hour.  

Tells him that point blank.  That's what we charge $550, and then my 

associate will charge $275 an hour.  And they have an understanding on 

that.  You're going to learn that Mr. Edgeworth was a little concerned 

about the fee, because that's about twice what he ended up paying his 

firm that he uses out in California.   

We brought some of those bills to prove that.  But he had a 
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large firm that he used out of California that has done some patent work 

for them, at a much lesser fee.  But he actually ended up having a 

conversation with his wife and says, I'm thinking about using somebody 

else.  Danny had written the letters and the wife said that might be a 

problem.  Why don't you just use Danny and pay him the higher fee?  

And against his better judgment, he agreed to do that, but he told Dany 

all right, fine.  I'll hire you, and I'll pay you.  Send me the bills.   

So, Danny does the work, does a fine job.  We're not 

complaining about the work.  He files the complaint.  He goes forward, 

and he sends -- he starts sending bills.  Now, this is the interesting part.  

His bills just through September 22nd, which is where the last bill ended 

that was paid, the bills that were sent were four invoices.  They added up 

to almost $400,000 in attorney fees.  Now this is over a case that 

everybody suspected had a maximum value between 500 and $750,000.   

So, Mr. Kemp -- I like what Mr. Kemp said.  Mr. Kemp said, I 

would have never, under any circumstances, taken this case under a 

contingency fee.  I just wouldn't have done it.  It doesn't pencil out.  So, I 

mean, you know, frankly, to be honest with you, I'm looking at my client 

thinking you know, here's a guy with a Harvard MBA, but he's paid out -- 

and I'm not talking about costs.  There's another $111,000 in costs.   

By September the 22nd, he had paid out -- just paid out up to 

that date over $500,000 in attorney fees and costs on a case that 

probably did have a value between 500 and $750,000, so that doesn't 

make a lot of sense, to be honest with you, from a standpoint of just 

economic law.   
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And it's not surprising why Mr. Simon -- he apparently 

agrees with Mr. Kemp that this would be a bad case to take on a 

contingency, because if you did it at 40 percent, I mean, your -- 40 

percent of $750,000 is I think 300,000, and he's already billed $387,000.  

So, what happened was -- is -- up through this meeting that took place in 

San Diego -- so what happened is they went to San Diego, because they 

weren't happy with the expert.  The expert had done a really lousy job, 

billed a lot of money, and so they both agreed let's just go to San Diego, 

meet with the experts, talk to them and say what are you doing here?  I 

mean, this isn't a very good job you're doing.   

So, they go down.  That was the purpose of their meeting.  

So, at this point in time -- and this is really important.  This is in August 

of -- I wrote down the date.  August 8, 2017, I believe is the date that they 

had the meeting in San Diego.  That's the critical -- up to that point, 

everything is pretty clear.  I mean, there's been an express 

understanding that the billing's going to be 550 an hour and 275 with the 

associate.  Two bills had come in at this point in time, and they're paid.   

So, on August 8th, they go to a bar.  They're waiting for the 

plane back to Las Vegas, and they go have a couple drinks together in a 

bar, and they get into a discussion about you know what -- you know, 

this is really expensive.  The client saying, well, I'm paying a lot of 

money out.  I wonder if there's some kind of a hybrid kind of thing we 

could come up with maybe that I wouldn't -- I -- because this is becoming 

very expensive.   

So, what happened -- Mr. Edgeworth was borrowing money 
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to pay the legal fees.  Generally, I wouldn't recommend that.  That's 

probably not a really great idea to go out and borrow money to pay legal 

fees, but that's what he had done.  He'd gone and borrowed money from 

his mother-in-law, high interest loans and was paying legal fees with 

borrowed money.  Mr. Simon understood that and realized that.   

So, on August 8th, they had a discussion in the bar and the 

discussion was -- I mean, is there a possibility that my future billings 

would be a little less or maybe even give some of the money back that 

I've billed and do this case on a contingency, because the case -- Mr. 

Edgeworth thought the case had more value than Mr. Simon did at that 

time, but they had that discussion.   

So, it ended up with Mr. Edgeworth saying to Mr. Simon -- 

now, keep in mind, nobody had ever reduced anything to writing.  I'll get 

back to you about that, and I'll tell you what I'm willing to do.  So, Mr. 

Edgeworth said all right.  You make me a proposal, if you want to.  Well, 

that's not what happened.  So, what happened, Mr. Simon goes back to 

his office.  A couple weeks go by, some time goes by, doesn't hear 

anything -- Mr. Edgeworth doesn't hear anything about any proposal.   

What does Mr. Simon do?  He prepares another hourly bill 

and sends another hourly bill out.  My client finally writes an email -- 

that's the one that you read -- saying, look, I mean, if you want, I can pay 

you hourly, if that's what you want me to do.  I'm just going to have to 

go out and borrow money.  I might have to sell some of my Bitcoin.  He 

was investing in Bitcoin.  He thought it was a good investment.  I can 

borrow more money.  You know, whatever it's going to cost.  I'll do 
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whatever it takes.  And that email says that if you want to do it hourly, I'll 

just continue paying you hourly.   

Mr. Simon's response to all that was to send an hourly bill, 

send another bill.  Mr. Edgeworth borrowed the money, paid the bill in 

full.  After that, Mr. Simon sends another hourly bill.  That takes it right 

up to September 26th, is another hourly bill.  Mr. Edgeworth goes out 

and borrows money.  No further discussion.  The way he sees it, I guess, 

Mr. Simon is talking with the bill, do you want to do something different?  

Mr. Simon just continues sending two more bills.   

Those bills add up to -- those four invoices that were paid, all 

of them paid, added up to $387,000 in attorney fees, almost $400,000 in 

attorney fees and over $100,000 in costs that Mr. Simon -- Mr. Edgeworth 

paid, all four of those invoices.  You're going to also learn in this case 

that when Mr. Simon -- and I don't want to denigrate Mr. Simon's efforts.  

I mean, it was a good result, but I want to tell you something.   

Mr. Edgeworth, as you'll learn from the testimony, is a bright 

guy.  Harvard MBA.  Intelligent.  He's very involved in the case.  He's the 

one that went out -- and so essentially what had happened is Viking had 

been dishonest with the Court and with them about how many of these 

sprinkler systems had malfunctioned in the past.  What you're going to 

learn is that my client -- he's a very -- he micromanages things, and he 

went on his own and started going on the internet, looking up Viking, 

finding out that other people had these problems.   

He went and contacted originally other lawyers in California 

that had -- were handling these cases, other litigants, had conversations 
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with them, and then learned from them that they're -- a lot more about 

Viking and about these failures than Viking had admitted.  In other 

words, they had just not been candid about that.  And I'm sure Your 

Honor remembers all that stuff.  So that's -- my client goes and does all 

that and provides all that stuff to Danny's office.  Now, you know, I'm not 

denigrating Danny's efforts or Mr. Simon's efforts.  I mean, he's a good 

lawyer, but my client went out a dug all that stuff up.   

So, then they had this mediation.  And the first mediation, 

didn't do it, but at the second mediation, they reached a settlement for 

$6 million.  Right after that happened, there's a meeting -- Danny calls a 

meeting -- Mr. Simon calls a meeting in the office and that's November 

17th, 2017, another big day.  Mr. and Mrs. Edgeworth go to the meeting, 

and they're like wow, what's this all about?  They're thinking maybe this 

is some really great meeting.   

Well, what it's all about is Mr. Simon has now prepared this 

letter, prepared this fee agreement and tells them, you know what, I want 

you guys to do the right thing.  I understand we had an hourly 

agreement.  I understand you paid all your bills one after another after 

another, but, you know, nobody expected this case to do as well as it's 

doing.  I'm losing money at $550 an hour, because my time's worth a lot 

more than $550 an hour and, you know, I'm losing money.  I'm losing 

money.  Now, let's do the case for 25 percent.   

So, then he presents this agreement to him saying I want you 

to pay me 25 percent of the $6 million.  I want 25 percent of that as a fee, 

and I will give you back credit for the money you've already paid in, the 
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$400,000 you've already paid in.  So -- and on the Lange case, that's 

going to be separate.  We'll work out something different on that, but I 

want 25 percent of that $6 million settlement we got.  That's $1.5 million.  

I'll give you -- but I'll give you credit for what you've already paid in.  

That's what happened here.  So, they're stunned.  They're actually 

stunned.  And the words -- conversation wasn't particular friendly.   

So, Mr. Simon said you need independent counsel.  You 

ought to do that, is what he's supposed to be doing anyway.  The rules 

are very clear that when you start entering into an agreement with your 

client halfway through the litigation, you want to change the terms, you 

need to advise them to get an independent counsel.  That's what they 

did.  They came to my office.  Came to my office and laid out the thing 

and that's where we are now.  That's basically where we are.  There was 

no constructive discharge.  There wasn't a discharge at all. 

So, you know, I -- we had a communication.  It was a nice 

communication with Mr. Simon and Mr. Christensen.   We talked on the 

phone.  I made it clear that look, we want you to finish the case off, wrap 

up the -- all you gotta do is do the release.  That's the only thing that was 

left to do on the $6 million is sign the release and get the terms down, 

you know, confidentiality, some things you've got to deal with.  Wrap it 

up.  Do that.  But, by the way, you guys have reached a point here where 

the words in the last meeting were pretty bad.  If you want, I'll stay in 

between.   

You know, I'll -- tell me what you want me to tell them, and I 

will tell them and vice versa, or we can all have a meeting together.  
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What do you want to do?  But I think it ought to be civil.  I just didn't 

want it to become uncivil and -- you know, a screaming match and all 

that.  I don't like all that kind of stuff.  I didn't want that to happen, so I 

said you're not being fired.  I'm not coming in on this case.  No way I'm 

going to associate on the case.  I'm not going to substitute in on the 

case.  I don't want anything to do with the case.  This is all about the fee.  

The case is over.   

And he said what about the Lange case?  What do you want 

to do about that?  Well, why don't you just give me the proposal?  I 

looked at the proposal.  I looked at Mr. Simon's idea, and I ran it by the 

client, and they said what do you think?  I said you know what, you 

already got $6 million.  You got another 100 on the table.  Take it.  Just 

take the money and call it a day.  Just wrap it up.  Accept the offer as is, 

and they did.  And that was -- that's it.  So, I made it clear to Mr. Simon, 

you know -- I talked to Mr. Christensen, you know.  I don't -- nobody 

needs to do anything.   

Just wrap this thing up, and we'll deal with the fee issue later 

with the Judge.  We'll deal with that, but right now, let's get the case 

wrapped up.  I mean, you can't hold the clients up on a case, because 

you're -- it becomes extortion.  Then here comes the money.  And so, the 

bottom line was like what are we going to do with this money and look, I 

made it clear.  I said I know Mr. Simon's not going to steal the money.  

I'm not worried about that.  I know he would honor everything.  The 

clients are concerned.   

So why don't we just go open a trust account?  Eventually, 
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that's what we did.  Open a trust account.  You and I will be the trustee 

on the trust account.  Let's open a trust account, put the $6 million into 

the account, let it clear, and then I think at that point, you're obligated to 

give the clients anything that's not disputed.  I mean, you can't hold the 

whole $6 million.  We all agreed on that and that's what we're here for.  

There's been no constructive discharge.  In fact, Mr. Simon never 

withdrew from the case.   

And I don't want to call it a veiled threat.  I just said look, if 

you withdraw from the case, and I've got to spend 50, 60 hours bringing 

it up to speed and going through all these documents, and then advising 

the client and doing this, I mean, you know, that's not fair to them.  

You've already -- you can wrap this case up in an hour.  It would take me 

50 hours to do that, and I don't think that's a particularly good idea.   

So that's why we're here and that's what the whole case is 

about.  I look at it this way is that you know, it was great for Mr. Simon to 

get his 550 an hour and the 275 and to bill $400,000, but when suddenly 

he realized -- one day it just dawned on everybody, wow, with all this 

new information, my client dug up, this may be a -- you know, why did 

Viking settle for that amount of money?  They didn't settle for that 

amount of money, because they thought they were going to have to pay 

for the house, because that was 500 to 750.   

They settled for that amount of money, basically, because 

they recognized and realized that this would be a really, really bad case 

to go in front of the jury with when it became so obvious that they had 

been so deceptive and that they knew that these were defective sprinkler 
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systems, and the case just blew up from there.  And they were willing to 

pay whatever to get out of this case, whatever it cost to get away from all 

this.  And the law firm might have had some serious problems, too, in 

this case, because they were all signing all these agreements, and 

they're a captive firm.   

I don't know why, but all I know is that it got really ugly really 

fast, and they decided, you know, let's just pay whatever it takes to get 

out of this.  They have other cases litigating all over the country right 

now, class actions and everything else on this and that was -- that's why 

the case settled.  But at the very end, it's just not fair.  If my clients agree 

to pay an hourly fee, and they pay an hourly fee, you can't have the 

lawyer at the end say you know what, I deserve a bonus.  You can say I 

deserve a bonus; I'd like a million-five bonus.   

You can say that, but there's no obligation to pay a bonus.  

And they don't want to pay a bonus.  They got that he got paid fairly.  

And that's what this case is all about is -- oh and going back on the other 

thing.  So, what they did is they -- you know, they hedged their bets.  

They went back, and they took all those bills that they had billed out 

$387,000 on and what did they do?  They've gone back and added a 

couple hundred thousand dollars here and there.  We're going to talk 

about some of that.   

Some of those days they added -- on some of those days 

they're billing 21, 22 hours a day.  I'll show you that bill, and we'll have 

an associate on the stand explaining what she added time on days now 

that add up to 22 hours a day.  That's a lot of time.  A lot of people sleep, 
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they eat, they take showers.  They do other things.  So, I'm going to 

show you that bill, where they -- I'll show you those -- some of those 

days where they've added days up to where we've got one person 

working 22 hours in a day on a bill on a normal day.   

The other thing that happened in this case that's really 

interesting is the deposition of my client.  He's at this deposition.  And 

when he's there, in two different sections of the deposition, two different 

sections, when Viking is asking -- they ask him -- they don't believe he 

paid the bill.  I know what happened.  I do this work.   

So, the Viking guy is saying well, you've got all these legal 

billings that you've accumulated.  You put that in as a cost and what it's 

going to cost us eventually under the indemnity agreement to pay you 

for these legal fees.  Okay.  Well, we're looking here at $500,000 or so.   

I mean, they were -- they misadded it, but it's like -- it was 

closer to -- it was over 500, but they were a little off.  But she was  

saying -- one of the things was like you've got a 500 and some odd 

thousand dollar bill.  You haven't paid this, have you?  You haven't paid 

this, have you?  And my client said, yeah, I have paid it.  I've paid every 

single bill that's on there.  I've paid all this.  All these bills have been 

paid.  And I can see the stunned silence.  You know, you don't usually 

have clients that pay those kind of bills.   

And they've all been paid.  And then the question was asked 

right there in the deposition.  Mr. Simon's there and he said, well, is this 

all of the billing?  And Mr. Simon says, yeah, I've given this stuff to you 

over and over and over again.  He was kind of irritated that they're 
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asking.  He said, I've given you guys this over and over again.  This is the 

billing.  This is all the billing.  So, the new story is that Mr. Simon -- I 

mean, the story -- I guess, in -- nobody -- this will be a secret intention 

that nobody told my client.  So, Mr. Schoenstein (phonetic), he had this 

secret idea and that only he knew.  

Only he knew this, that he would just bill a lesser billing at 

$550 an hour and 275, submit those billings to the client.  And the reason 

he's doing that is so he can show these bills to Lange and say to Lange, 

oh, look, this is how much money you guys are going to be stuck on the 

hook for.  But he never tells my client that he's got this secret intent, but 

in reality, his real intent is to do this on a percentage.  Well, the problem 

with that is -- and that's why they can't go there, and they know that.  

You can't do a contingency fee orally.  That's Bar rule.  Not -- it's not 

maybe, maybe not.  It says flat-out, if a client's going to enter -- 

MR. CHRISTENSEN:  I thought we weren't going to talk about 

the law, Mr. Vannah.   

MR. VANNAH:  We are -- we did a little bit, yes. 

THE COURT:  Okay.  Well, Mr. Vannah, we're going to get to 

the loan.  We're going to litigate all this stuff. 

MR. VANNAH:  Well, I'm going to be asking Mr. Simon this 

question. 

THE COURT:  Right.  And we're going to get -- 

MR. VANNAH:  I'm going to -- 

THE COURT:  -- to that when you ask him. 

MR. VANNAH:  Right.  So, you'll hear the evidence.  I'm 
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going to ask Mr. Simon did you not know, did you not read the Bar 

rules?  Were you not familiar with the fact, Mr. Simon, that you cannot 

enter into a contingency fee with a client that's oral?  Did you not know 

that?  I'm going to be asking him that question. 

THE COURT:  Okay. 

MR. VANNAH:  I presume he's going to say he read those 

rules, he knew that, and he knew that when he entered into it.  And I'm 

going to also ask him about the rule that says at the bottom of the rule, 

the 1.5(b), I think it is, that says if you're going to have a fee with a  

client -- 

MR. CHRISTENSEN:  Same objection to the argument.   

What's good for -- 

MR. VANNAH:  So, this is -- 

MR. CHRISTENSEN:  -- the goose is good for the gander.  If I 

can't talk about those rules, Mr. Vannah can't either, because I was going 

to talk about 1.5(a) and 1.5(b), but -- 

THE COURT:  And we're going to -- 

MR. CHRISTENSEN:  -- but I was foreclosed by Mr. Vannah. 

THE COURT:  Right.  We're going to get into all of those 

when we get into the argument section.  This is just simply the facts and 

as I've already restated, you guys have argued this stuff 80 times. 

MR. VANNAH:  You know what, Your Honor, you're right as 

rain, and you've read all this.  It's all been read. 

THE COURT:  I have.  I've read everything -- 

MR. VANNAH:  I know you've read everything. 
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THE COURT:  -- in this case. 

MR. VANNAH:  So, with that, let's hear the case. 

THE COURT:  All right.  Mr. Christensen, your first witness? 

MR. CHRISTENSEN:  Judge, it'll be handled by Mr. 

Christiansen. 

THE COURT:  Christiansen.  Okay.  And just so you two know.  

I'm going to apologize ahead of time, if I mix you up. 

MR. CHRISTENSEN:  I'm fine with Jim, Your Honor. 

THE COURT:  Okay.  And who's first Mr. Christiansen? 

MR. CHRISTIANSEN:  Brian Edgeworth, please, Your Honor. 

THE COURT:  Okay.    Mr. Edgeworth.  And just so you guys 

know, I'm going to probably go for like an hour, and then me and my 

staff have to have a break.  We've been on the bench since 8:30.  So 

then, we'll go to lunch, and then we'll come back. 

MR. CHRISTIANSEN:  Why don't I have sort of a short portion 

of the cross -- 

THE COURT:  Okay. 

MR. CHRISTIANSEN:  -- and then I'll stop. 

THE COURT:  Okay. 

MR. CHRISTIANSEN:  The lengthier stuff I'll keep for after 

lunch. 

THE COURT:  That would be perfect, Mr. Christiansen. 

MR. CHRISTIANSEN:  Is that okay with you? 

BRIAN EDGEWORTH, PLAINTIFF, SWORN 

THE CLERK:  Please be seated, stating your full name, 
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spelling your first and last name for the record. 

THE WITNESS:  Brian Edgeworth, B-R-I-A-N E-D-G-E-W-O-R-

T-H. 

THE COURT:  Okay.  And nobody has problems hearing him? 

MR. VANNAH:  No. 

THE COURT:  Okay.  Mr. Christiansen, your witness. 

MR. CHRISTIANSEN:  May I proceed, Your Honor? 

DIRECT EXAMINATION 

BY MR. CHRISTIANSEN:   

Q Mr. Edgeworth, you are the Plaintiff, or you're the principal, 

the Plaintiff in the case proceeded against Viking and Lange that Mr. 

Simon represented you on.  Is that fair? 

A Is that a legal term?  I think I am, but I don't know if that's a 

legal term, being the principal. 

Q Okay.  Did you sit as the principal for a department for those 

two -- 

A The PMK? 

Q -- entities? 

A Like the person most knowledgeable?  I think so. 

Q Are you represented today by Mr. Vannah? 

A Yes, I am. 

Q Okay.  You're not represented by Mr. Simon today.  You're 

represented by Mr. Vannah, correct? 

A I still retain Simon on the case, though. 

Q Okay.  In this matter, who's your lawyer? 
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A I don't under -- I'm sorry.  I just understand -- 

Q This fine gentleman -- 

A -- the question. 

Q -- here is representing you today, correct? 

A Is this evidentiary hearing -- 

Q Yes. 

A -- about your lien, right? 

Q Yes. 

A Correct?  Yes.  Mr. Vannah is my lawyer. 

MR. CHRISTIANSEN:  Permission to treat as an adverse 

witness and lead, Your Honor. 

THE COURT:  Okay. 

MR. CHRISTIANSEN:  Judge, this new Elmo's got me fooled. 

THE COURT:  You and me both, Mr. Christiansen, so I won't 

be of any assistance to you.  I would hope, you know, my Marshal could 

help you. 

UNIDENTIFIED SPEAKER:  Oh, I think we have to disconnect 

over here. 

THE COURT:  Oh, okay. 

MR. CHRISTIANSEN:  I just don't want to break it. 

THE COURT:  I don't know that we've ever used the new one.  

We just recently got our JAVS upgrade, so I'm not confident.  As you 

see, I -- 

MR. CHRISTIANSEN:  It's got like some free download sticker 

on it. 
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THE COURT:  I peeled the plastic off my screen when we 

started this hearing, so I'm not confident. 

[Pause] 

THE COURT:  Can you call IT? 

MR. CHRISTIANSEN:  Maybe we'll break before I get started, 

then. 

THE COURT:  Yeah.  Can you get IT in here? 

THE CLERK:  Yeah. 

THE COURT:  Okay.  We'll contact IT and get them over here, 

Mr. Christiansen. 

MR. CHRISTIANSEN:  Judge, I'm happy if you want to take 

your lunch break now, and then IT can come. 

THE COURT:  Yeah.  Are you guys okay with that? 

MR. CHRISTIANSEN:  Whatever's convenient to Mr. Vannah.  

I don't -- whatever -- 

MR. VANNAH:  Whatever works is fine. 

THE COURT:  Okay.  So, let's do that.  Let's just break, so that 

we make sure -- 

MR. CHRISTIANSEN:  Okay. 

THE COURT:  -- all the stuff works.  We'll get IT up here. 

MR. CHRISTIANSEN:  Okay. 

MR. VANNAH:  Sure. 

THE COURT:  So -- 

MR. CHRISTIANSEN:  Thank you, Your Honor. 

THE COURT:  -- we'll come back at 1:00.  So, Mr. Edgeworth, 
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we'll come back at 1:00.  I'll remind you, sir, that you are still under oath.  

So, we'll come back at 1:00.  We'll get IT here and hopefully get all this 

worked out.  I apologize. 

MR. CHRISTIANSEN:  That's fine.  That's great, Judge. 

MR. CHRISTENSEN:  See you at 1:00, Your Honor.  Thank 

you. 

THE COURT:  Okay.  1:00.  Okay. 

MR. CHRISTIANSEN:  Thank you, ma'am. 

MR. VANNAH:  Thank you, Your Honor. 

[Recess at 11:42 a.m., recommencing at 1:02 p.m.] 

MR. CHRISTIANSEN:  Judge, I don't recall.  I asked for 

permission to treat as an adverse witness, and then we got sort of 

sidetracked with the Elmo, but may I treat as an adverse -- 

THE COURT:  Yes. 

MR. CHRISTIANSEN:  -- witness and lead? 

DIRECT EXAMINATION CONTINUED 

BY MR. CHRISTIANSEN:   

Q Mr. Edgeworth, what that -- Her Honor's ruling means is I'm 

going to  ask questions that call for yes or no answers and expect you to 

respond accordingly.  Is that fair? 

A Yes. 

Q Okay.  Great.  You are Canadian? 

A Yes. 

Q All right.  You are not an American Citizen? 

A All right. 
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Q Is -- parts of Canada are French Canada and English Canada.  

Is English your first language? 

A Yes. 

Q And I heard Mr. Vannah tell Her Honor this morning that at 

this initial meeting you had with Danny Simon on or about the 27th or 

28th of November 2000, and -- I'm sorry -- May 2016, you were told that 

Danny's rate was 550 an hour.  Is that fair?  Is that your testimony? 

A No. 

Q It's not your testimony? 

A No. 

Q You heard your lawyer tell the Judge that, right? 

A Yes, I believe so. 

Q And similarly, it's not your testimony that at this initial 

meeting, Danny Simon ever told you that Ashley Ferrel was going to get 

275 an hour -- 

A No. 

Q -- correct? 

A Correct. 

Q That was never discussed at your initial meeting? 

A No. 

Q Sir, do you know what perjury is? 

A Yes. 

Q Do you know when you sign an affidavit under -- it's the 

same as -- in a court of law, and you submit it to a judge, the oath you 

take is the same oath you took when you came in her court? 
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A No, but I believe you. 

Q Okay.  You signed three affidavits relative to this proceeding 

and the other case in which you sued Danny Simon leading up to this 

hearing.  Is that fair? 

A I think so. 

Q Okay.  You signed one on February the 2nd, correct? 

A If you show them to me, I can confirm. 

Q You signed one on the 12th, correct? 

A I don't know.  I think so. 

Q Okay.  And you signed one on March the 15th, correct? 

A I do not know, but I think so. 

Q In all three affidavits, you told Her Honor, because that's who 

the -- they were sent to, that at the outset -- that's the word you used -- 

the outset, Mr. Simon told you his fee would be 550, correct?  That's 

what you put in -- 

A Correct. 

Q -- all three affidavits, correct? 

A Correct. 

Q That's not your testimony today, is it? 

A Yes, it is. 

Q I just asked you, sir, did Mr. Simon at the initial meeting at 

the outset tell you his rate was 550, and you just told me no, correct? 

A Correct. 

Q Okay.  So, in all three of your affidavits, when you say Dan 

Simon told me, Brian Edgeworth, at the outset, his rate was 550, all three 
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of those statements in all three affidavits are false, correct? 

A I don't think so. 

Q English is your first language, right? 

A Correct. 

Q Outset means the beginning, correct? 

A The beginning of the case, correct. 

Q Beginning of the case would be when you say you retained 

Mr. Simon, correct? 

A Yes. 

Q And your position is you retained him the 27th of May 2016, 

correct? 

A No, not correct. 

Q When did you retain him? 

A On June 10th, he called me, when they had to file a lawsuit, 

because nobody responded. 

Q Sir, tell me when you put in all three affidavits -- 

MR. VANNAH:  Excuse me, Your Honor.  He just interrupted 

the answer.  I don't know why he's doing that.  It's rude for one thing and 

wrong. 

MR. CHRISTIANSEN:  I apologize, Mr. Vannah. 

MR. VANNAH:  Can I hear the answer? 

BY MR. CHRISTIANSEN:   

Q Go ahead.  Do you have anything else, sir? 

A Can you restate your question, please? 

Q Sure.  I'll restate it. 
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MR. CHRISTIANSEN:  I apologize, Mr. Vannah. 

BY MR. CHRISTIANSEN:   

Q In all three of your affidavits, sir, didn't you tell the Judge 

under oath, under penalty of perjury, that you hired Danny Simon -- you 

used the word retained -- May the 27th, 2016? 

A I don't know.  It might have been in there.  It might be a typo.  

I don't know.  I -- 

Q Did you -- 

A -- if you show it to me, I can tell you. 

Q Sir, I get to decide how I conduct cross-examination. 

A I understand that. 

Q Okay.  All right. 

A I just asked you -- 

Q Did you read the affidavits before you signed them? 

A Yes. 

Q And in all three affidavits, isn't it true you said you retained 

Danny Simon May the 27th, 2016? 

A Probably. 

Q Yes or no? 

A I don't know. 

Q What do you mean, you don't know? 

A I mean, if you show it to me, I can read it and tell you yes -- 

Q Did you read them -- 

A -- or no. 

Q Did you read them in preparation of today? 
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A No, I did not. 

Q Okay.  And so, your testimony here under oath is that you 

didn't retain Danny Simon May the 27th, 2016.  Is that -- do I understand 

that correctly? 

A On that date -- 

Q Sir, that's a yes or no question.  Is that your testimony that 

you did not retain Danny Simon May the 27, 2016? 

A No. 

Q Poorly worded question.  So, the record is clear, is it your 

testimony under oath that Danny Simon was retained by Brian 

Edgeworth on behalf of American Grating and the Edgeworth Family 

Trust May the 27th or the 28th, 2016? 

A Yes. 

Q That is your testimony? 

A Yes. 

Q Well, I just asked you five seconds ago.   

A You said it wasn't your testimony.  You're confusing me with 

the different questions.  He -- 

Q Well sir, do you understand that perjury as a non-American 

citizen is a deportable offense? 

A Yes. 

MR. VANNAH:  Your Honor, I've got to object -- 

THE WITNESS:  This is -- 

MR. VANNAH:  -- to this whole thing.  This thing about 

talking about he's a foreign -- that he's not a -- first of all, it's against the 
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rules, and it's against the law -- 

MR. CHRISTIANSEN:  It's not. 

MR. VANNAH:  -- to bring up anybody's ethnicity or their 

citizenship.  That's the rule in this state and that everybody's treated the 

same, whether they're a citizen or not a citizen in a courtroom.  Why are 

we talking about whether he's a Canadian citizen or not and whether it is 

a deportable offense?  He's not perjuring himself, for one thing. 

MR. CHRISTIANSEN:  Judge, that's a speaking -- 

THE COURT:  Okay. 

MR. CHRISTIANSEN:  -- objection, but. 

MR. VANNAH:  No, it's not a speaking objection.  It's an 

objection about ethnicity and citizenship, and it's absolutely improper to 

bring that up. 

THE COURT:  Mr. Christiansen, your response? 

MR. CHRISTIANSEN:  As the Court knows, I do a 

considerable amount of criminal defense work and when the witness 

tells me that three times he put something in an affidavit that he then 

backs away from, I feel compelled to inform the witness that, you know, 

changing your story under oath can have ramifications, if you're not an 

American citizen.  That was it.  I intend to move on -- 

THE COURT:  Okay. 

MR. CHRISTIANSEN:  -- from it. 

THE COURT:  We can move on, Mr. Christiansen. 

MR. VANNAH:  We don't need the legal advice to my client.  

Thank you, though. 
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MR. CHRISTIANSEN:  And, Judge, just so we're clear going 

forward, it's my understanding this is Mr. Greene's witness and so in the 

future, I think it's probably appropriate one lawyer, one witness. 

THE COURT:  Okay.  This is Mr. Greene's witness? 

MR. CHRISTIANSEN:  That's my understanding, Your Honor. 

MR. VANNAH:  That's correct. 

THE COURT:  Okay. 

MR. CHRISTIANSEN:  Okay. 

THE COURT:  Okay. 

BY MR. CHRISTIANSEN:   

Q All right.  So, Mr. Edgeworth, I'm just trying to understand 

what your testimony is.  Okay.  What your version of events are.  When I 

started out, I asked you did you hire Danny Simon May the 27th.  You 

told me no, correct? 

A I believe what you said, did I hire him at $550 an hour on 

May the 27th, sir.  I believe that's what you said.  I might be mistaken, 

but I believe that's what you said, and I said no. 

Q Okay.  Did you retain him May the 27th? 

A Correct.  Yes, I did. 

Q And at that outset, the day you retained him, did he tell you 

his rate was 550 an hour? 

A No.  He said he would do me a favor. 

Q And at the outset, the say you retained him, did he tell you 

what his associate's fee was going to be? 

A No, he did not. 
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Q He said he would do you a favor? 

A Yes. 

Q Because he was your friend? 

A Our wives were friends, correct. 

Q And you guys had traveled together? 

A Correct. 

Q And his wife, Elaina [phonetic] had done things for your wife.  

Fair? 

A Perhaps, yes. 

Q Like organ -- I mean, simple stuff.  Like she organized a 

birthday party, I think, for your wife.  Helped with a funeral.  Things of 

that nature.  Social things. 

A You could ask my wife.  I -- likely. 

Q Okay.  When you signed all three of those affidavits, did you 

read them before you signed them? 

A Yes. 

Q Did you write them? 

A No. 

Q All right.  I want to work with you -- backwards with you, sir, 

a little bit.  Mr. Vannah was nice enough this morning to give us the 

retainer agreement.  And I'll have it marked.  What's the next in line, 

Ash? 

MS. FERREL:  Our number 90. 

MR. CHRISTIANSEN:  I'll mark it as 90, John, if that's okay. 

(Defendant's Exhibit 90 marked for identification) 
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BY MR. CHRISTIANSEN:   

Q And I'll just put it up for proposed Plaintiff's (sic) Exhibit 90.  

Is that the retainer agreement that you saw Mr. Vannah give us this 

morning? 

A Yeah.  I think so.  I can't see it.  Can I see it on this monitor 

here? 

Q If it's on you can. 

THE COURT:  You can't see it. 

MR. CHRISTIANSEN:  May I approach, Judge?  I'll help him. 

THE COURT:  Yes, please.  Is there nothing on your monitor? 

THE WITNESS:  No, it's just blank. 

MR. CHRISTIANSEN:  There's not judge.  Just blank. 

THE COURT:  Okay. 

THE WITNESS:  Should I move this microphone then? 

THE COURT:  Sure. 

MR. CHRISTIANSEN:  Tell me when -- if it comes on, Mr. 

Edgeworth. 

THE WITNESS:  No.   

MR. CHRISTIANSEN:  There. 

THE WITNESS:  Okay. 

THE COURT:  And can you see the document or no? 

THE WITNESS:  It's just booting up. 

THE COURT:  Okay. 

MR. CHRISTIANSEN:  Judge, are these Elmo screens such 

that he can touch it? 
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THE COURT:  You can't do that anymore, Mr. Christiansen. 

MR. CHRISTIANSEN:  Can't do that anymore? 

THE COURT:  They took that away from us.  You get 1 plus 

and three minuses.  No, apparently you can't. 

BY MR. CHRISTIANSEN:   

Q I'll try to put it in the middle, Mr. Edgeworth, and if you tell 

me you can't see it, I'll try to blow it up. 

A Mine's out of focus, is yours? 

THE COURT:  Yeah, mine is a little blurry too, Mr. 

Christiansen, but I don't think there's anything you can do. 

MR. CHRISTIANSEN:  Oh, let me see if I can zoom in, Judge, 

and then I'll hit auto focus or auto -- 

THE COURT:  There we go. 

MR. CHRISTIANSEN:  Oh, got a little crazy. 

THE COURT:  Okay.  Is that clear enough? 

THE WITNESS:  Yeah, that's good.  That's very good. 

THE COURT:  Okay. 

BY MR. CHRISTIANSEN:   

Q Is that the fee agreement you executed, Mr. Edgeworth? 

A Yes. 

Q And you see how it says down here on behalf of the 

Edgeworth Family Trust and American Grating? 

A Yes. 

Q You were acting as -- 

A Correct. 
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Q -- as an agent, correct? 

A Correct. 

Q You understood that when you signed the fee agreement, 

right? 

A Yes. 

Q Okay.  Just checking.  And this was entered into July the 29th 

of 2017? 

A Yes, I believe so. 

THE COURT:  November 29th, Mr. Christiansen? 

MR. CHRISTIANSEN:  Did I say July? 

THE COURT:  Yeah. 

MR. CHRISTIANSEN:  I'm sorry, Judge.  November.   

BY MR. CHRISTIANSEN:   

Q I misspoke.  I apologize.  November the 29th, 2017.  Is that 

fair? 

A Yes. 

Q Was this your first meeting with Mr. Vannah, the day -- I 

mean, is this the date of the meeting with -- first meeting with Mr. 

Vannah? 

A Yes. 

Q And this is the day you hired him? 

A Yes. 

Q Okay.  And from November the 29th forward in time, you 

have not spoken verbally to Danny Simon, correct? 

A I don't know.  I don't think so. 
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