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MATF 
JAMES R. CHRISTENSEN, ESQ. 
Nevada Bar No. 003861 
601 S. 6th Street 
Las Vegas, NV 89101 
(702) 272-0406 
(702) 272-0415 fax 
jim@jchristensenlaw.com 
Attorney for Daniel S. Simon 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 
  
EDGEWORTH FAMILY TRUST, and 
AMERICAN GRATING, LLC 

 

 
  Plaintiffs, 
 vs. 
 
LANGE PLUMBING, LLC; THE 
VIKING CORPORATION, a Michigan 
corporation; SUPPLY NETWORK, 
INC., dba VIKING SUPPLYNET, a 
Michigan Corporation; and DOES 1 
through 5 and ROE entities 6 through 10; 
 
  Defendants. 

 Case No.: A-16-738444-C 
 Dept. No.: 10 
 
MOTION FOR ATTORNEY FEES 
AND COSTS 
 
 
  
 
  
 Date of Hearing:   
 Time of Hearing:  

EDGEWORTH FAMILY TRUST;  
AMERICAN GRATING, LLC 

 CONSOLIDATED WITH 

 
  Plaintiffs, 
 vs. 
 
DANIEL S. SIMON d/b/a SIMON 
LAW; DOES 1 through 10; and, ROE 
entities 1 through 10; 
 
  Defendants. 

 Case No.: A-18-767242-C 
 Dept. No.: 10 
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The Law Office of Daniel Simon, Daniel Simon, individually and Simon 

Law, by and through their attorneys, Peter Christiansen, Esq. and James R. 

Christensen, Esq. move for Attorney’s Fees and Costs pursuant to NRS 7.085, 

NRS 18.010(2)(b), NRS 41.670 and NRCP 11. 

This motion is made and based upon the papers and pleadings on file 

herein, exhibits attached, the points and authorities set forth herein, and all other 

evidence that the Court deems just and proper, as well as the arguments of 

counsel at the time of the hearing hereon. 

Dated this 7th day of December, 2018.  

 /s/ James R. Christensen  

   JAMES CHRISTENSEN, ESQ. 
 Nevada Bar No. 003861 
   601 S. 6th Street 
   Las Vegas, NV 89101 
  (702) 272-0406 
  (702) 272-0415 
  jim@jchristensenlaw.com 
  Attorney for Daniel S. Simon 
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NOTICE OF MOTION 

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD 

 You, and each of you, will please take notice that the undersigned will bring 

on for hearing the Motion for Attorney’s Fees and Costs before the above- entitled 

Court located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, 

Nevada 89155 on the ______ day of __________________, 2018, at _______ 

a.m./p.m. in Department 10, Courtroom 14B.  

Dated this  7th  day of December, 2018.  

    
     /s/ James R. Christensen   

JAMES R. CHRISTENSEN, ESQ. 
Nevada Bar No. 003861 
601 S. 6th Street 
Las Vegas, NV 89101 
Phone: (702) 272-0406 
Facsimile: (702) 272-0415 
Email: jim@jchristensenlaw.com 
Attorney for Daniel S. Simon 

  

January 15, 2019 9:30 
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MEMORANDUM OF POINTS & AUTHORITIES 

I. Introduction 

 This Court found that the attorney lien of Defendant Daniel S. Simon dba 

Simon Law (“Simon”) was proper and that the lawsuit brought by Plaintiffs 

Edgeworth Family Trust and American Grating, LLC‘s (hereafter “Plaintiffs”) 

against Simon had no merit. Accordingly, on October 11, this Court dismissed 

Plaintiffs’ Complaint in its entirety and issued three decisions: Decision and Order 

on Motion to Dismiss NRCP 12(b)(5); Decision and Order on Motion to 

Adjudicate Lien and Decision; and Decision and Order on Special Motion to 

Dismiss Anti-SLAPP. On November 19, 2018, this Court filed an Amended 

Decision and Order on Motion to Dismiss NRCP 12(b)(5) (“MTDO”), attached 

hereto as Exhibit 1 and an Amended Decision and Order on Motion to Adjudicate 

Lien  (“Lien D&O”), attached hereto as Exhibit 2.  The Decision and Order on 

Special Motion to Dismiss Anti-SLAPP (“ASO”) is attached hereto as Exhibit 3 

 Plaintiffs’ complaint brought claims that were not well grounded in fact or 

law. For example, it is clear that the conversion claim was frivolous and filed for 

an improper purpose, when the Court examines the facts known to Plaintiffs when 

they filed the complaint on January 4, 2018; which were, Simon did not have the 

money and had not stolen any money. In fact, he did not even have the ability to 
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steal the money as Mr. Vannah equally controlled the account. Additionally, there 

was no merit to Plaintiffs’ claims that: 

• Simon “intentionally” converted and was going to steal the settlement 
proceeds; 
 

• Simon’s conduct warranted punitive damages; 
 

• Daniel S. Simon individually should be named as a party; 
 

• Simon had been paid in full; 
 

• Simon refused to release the full settlement proceeds to Plaintiffs; 
 

• Simon breached his fiduciary duty to Plaintiffs; 
 

• Simon breached the covenant of good faith and fair dealing; and, 
 

• Plaintiffs were entitled to Declaratory Relief because they had paid Simon in 
full. 

 
 There are several provisions within Nevada law that favor awarding attorney 

fees and costs when the claims asserted and maintained by a party are not well-

grounded in fact or warranted by existing law to deter vexatious and frivolous 

claims. Consequently, Simon is entitled to attorney fees and costs pursuant to three 

separate and distinct grounds under NRS 7.085, NRS 18.010(2)(b), NRS 41.670 

and NRCP 11 as described below.  
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II. Statement Of Relevant Facts 

  Simon represented Plaintiffs in a complex and hotly contested products 

liability and contractual dispute stemming from a premature fire sprinkler 

activation in April of 2016 which flooded Plaintiffs speculation home during its 

construction causing $500,000.00 in property damage.  Exhibit 2, Lien D&O, pp. 

2-7.   

In May/June of 2016, Simon helped Plaintiffs on the flood claim as a favor, 

with the goal of ending the dispute by triggering insurance to adjust the property 

damage loss. Simon and Plaintiffs never had an express written or oral attorney fee 

agreement.  

In June of 2016, a complaint was filed.  In November of 2016, a joint case 

conference was held. 

In August/September of 2017, Simon and clients agree that the flood case 

dramatically changed. The case had become extremely demanding and was 

dominating the time of the law office precluding work on other cases. Determined 

to help his friend at the time, Simon and the clients made efforts to reach an 

express attorney fee agreement for the new case. In August of 2017, Daniel Simon 

and Brian Edgeworth agreed that the nature of the case had changed and had 

discussions about an express fee agreement based on a hybrid of hourly and 

contingency fees.  However, an express agreement could not be reached due to the 
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unique nature of the property damage claim and the amount of work and costs 

necessary to achieve a great result.  Simon and the clients agree that the attorney 

fee was in flux during this period. 

  Although efforts to reach an express fee agreement failed, Simon continued 

to forcefully litigate Plaintiffs’ claims by serving and assertively pursuing 

discovery and dynamic motion practice, including the filing of a motion to strike 

Vikings’ answer and exclude crucial defense experts.  

In mid-November of 2017, an offer was made by Viking. The first 

meaningful Viking offer was made in the context of mediation, as a counter offer 

to a mediator’s proposal. The first Viking offer was made as several dispositive 

motions and an evidentiary hearing on the request to strike Vikings answer were 

pending. The first Viking offer contained contingencies and provisions which had 

not been previously agreed to. 

Following the Viking offer in mid-November, Simon continued to 

vigorously pursue the litigation against Viking pending resolution of the details of 

settlement, and against the co-defendant, Lange Plumbing. Simon also again raised 

the desire for an express attorney fee agreement with the clients. 

On November 29, 2017, the Edgeworths constructively fired Simon by 

retaining new counsel, Vannah and Vannah, and ceased all direct communications 

with Simon.   
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On November 30, 2017, Vannah and Vannah provided Simon notice of 

retention. 

On November 30, 2017, Simon served an attorney lien pursuant to NRS 

18.015.  However, Simon continued to protect his former clients’ interests in the 

complex flood litigation, to the extent possible under the unusual circumstances. 

On December 1, 2017, the Edgeworths entered into an agreement to settle 

with Viking and release Viking from all claims in exchange for a promise by 

Viking to pay six million dollars ($6,000,000.00 USD). 

On January 2, 2018, Simon served an amended attorney lien.   

On January 4, 2018, Edgeworth’s, through Vannah, sued Simon, alleging 

Conversion (stealing) and various other causes of actions based on the assertion of 

false allegations. At the time of this lawsuit, Vannah and Edgeworth actually knew 

that the settlement funds were not deposited in any other account and arrangements 

were being made at the request of Edgeworth and Vannah to set up a special 

account so that Vannah on behalf of Edgeworth would control the funds equally 

pending the lien dispute.   

On January 8, 2018, Vannah met Simon at Bank of Nevada and deposited 

the Viking settlement check into a special trust account opened by mutual 

agreement for this case only. In addition to the normal safeguards for a trust 

account, this account required signatures of both Vannah and Simon for a 
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withdrawal. Thus, Simon stealing money from the trust account was an 

impossibility. 

On January 9, 2018, Plaintiffs served their complaint which alleged that 

Simon stole their money-money which was safe kept in a Bank of Nevada account, 

earning them interest. Edgeworth and Vannah both knew Simon did not and could 

not steal the money, yet they pursued their serious theft allegations knowing the 

falsity thereof. 

Simon responded with two motions to dismiss, which detailed the facts and 

explained the law on why the complaint was frivolous. Rather than conceding the 

lack of merit as to even a portion of the complaint, Plaintiffs maintained the actions 

and filed an Amended Complaint to include new causes of action for the Breach of 

the Implied Covenant of Good Faith and Fair Dealing and Breach of Fiduciary 

Duty and reaffirmed all the false facts in support of the conversion claims. The 

false facts asserted alleged, among other things, extortion, blackmail, and stealing 

by Simon, and sought punitive damages. When these allegations were made and 

causes of actions maintained on an ongoing basis, Vannah and Edgeworth both 

actually knew they were false and had no legal basis whatsoever because their 

allegations were a  legal impossibility.  
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The facts elicited at the five-day evidentiary hearing further confirmed that 

the allegations in both complaints were false and that the complaints were filed for 

an improper purpose as a collateral attack on the lien adjudication proceeding; 

which forced Simon to retain counsel and experts to defend the suit. 

On October 11, the Court dismissed Plaintiffs amended complaint. Of 

specific importance, the Court found that: 

• On November 29, Simon was constructively discharged. 

• On December 1, Simon appropriately served and perfected a charging 

lien on the settlement monies.   

• Simon was due fees and costs from the settlement monies subject to 

the proper attorney lien. 

• Found no evidence to support the conversion claim. 

The Court did not find that Simon converted the clients’ money. 

Based on the ruling of the Court, as a matter of law, Simon is entitled to 

attorney fees and costs under Nevada law pursuant to NRS 7.085, NRS 

18.010(2)(b), NRS 41.670 and NRCP 11. Because the Court found Simon properly 

asserted a charging lien pursuant to Nevada law, Plaintiffs’ claims against Simon 

had no merit and there was no basis in law or fact for the conversion claim.   
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The Court can grant attorney fees based solely on the most egregious cause 

of action for conversion (and punitive damages) which was a legal impossibility 

based on the uncontroverted facts known to Plaintiffs at the time they filed the 

complaint. In addition, the Court may grant attorney fees based on the frivolous 

and vexatious nature of the lawsuit which is shown by the totality of the 

circumstances, including the wild accusations contained in the Complaints and 

three separate affidavits of Brian Edgeworth that were confirmed as false at the 

evidentiary hearing. The mere fact that Vannah and Edgeworth attempted to name 

Mr. Simon personally underscores their willfulness and transparent motives.  

III. Argument 

 A. Applicable Law. 

 There are several provisions within Nevada law that favor awarding attorney 

fees and costs when the claims maintained by a party are not well-grounded in fact  

or warranted by existing law to deter vexatious and frivolous claims. Nevada 

Revised Statute 18.010(2)(b) and (3) state: 

2.  In addition to the cases where an allowance is authorized by specific 
statute, the court may make an allowance of attorney’s fees to a prevailing 
party: 

  
(b) Without regard to the recovery sought, when the court finds that 
the claim, counterclaim, cross-claim or third-party complaint or 
defense of the opposing party was brought or maintained without 
reasonable ground or to harass the prevailing party. The court shall 
liberally construe the provisions of this paragraph in favor of 
awarding attorney’s fees in all appropriate situations. It is the intent 
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of the Legislature that the court award attorney’s fees pursuant to this 
paragraph and impose sanctions pursuant to Rule 11 of the Nevada 
Rules of Civil Procedure in all appropriate situations to punish for and 
deter frivolous or vexatious claims and defenses because such claims 
and defenses overburden limited judicial resources, hinder the timely 
resolution of meritorious claims and increase the costs of engaging in 
business and providing professional services to the public. 
 

3.  In awarding attorney’s fees, the court may pronounce its decision on the 
fees at the conclusion of the trial or special proceeding without written 
motion and with or without presentation of additional evidence. 

 
(Emphasis added.) 

Further, Nevada Revised Statute 7.085 states: 

1.  If a court finds that an attorney has: 

(a) Filed, maintained or defended a civil action or proceeding in any 
court in this State and such action or defense is not well-grounded in 
fact or is not warranted by existing law or by an argument for 
changing the existing law that is made in good faith; or 
 
(b) Unreasonably and vexatiously extended a civil action or 

 proceeding before any court in this State, 
 
~ the court shall require the attorney personally to pay the additional 
costs, expenses and attorney’s fees reasonably incurred because of 
such conduct. 
 

2.  The court shall liberally construe the provisions of this section in favor 
of awarding costs, expenses and attorney’s fees in all appropriate situations. 
It is the intent of the Legislature that the court award costs, expenses and 
attorney’s fees pursuant to this section and impose sanctions pursuant to 
Rule 11 of the Nevada Rules of Civil Procedure in all appropriate situations 
to punish for and deter frivolous or vexatious claims and defenses because 
such claims and defenses overburden limited judicial resources, hinder the 
timely resolution of meritorious claims and increase the costs of engaging in 
business and providing professional services to the public. 
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Additionally, under Nevada’s Anti-SLAPP statutes that protect 

communications made to courts -- such as requesting adjudication of an attorney 

lien -- attorney fees and costs are also provided to deter frivolous and vexatious 

claims: 

1.  If the court grants a special motion to dismiss filed pursuant to NRS 
41.660: 
 

(a) The court shall award reasonable costs and attorney’s fees to the 
person against whom the action was brought, except that the court 
shall award reasonable costs and attorney’s fees to this State or to the 
appropriate political subdivision of this State if the Attorney General, 
the chief legal officer or attorney of the political subdivision or special 
counsel provided the defense for the person pursuant to NRS 41.660. 

 
(b) The court may award, in addition to reasonable costs and 
attorney’s fees awarded pursuant to paragraph (a), an amount of up to 
$10,000 to the person against whom the action was brought. 

 
(c) The person against whom the action is brought may bring a 
separate action to recover: 
 

(1) Compensatory damages; 
 
(2) Punitive damages; and 
 
(3) Attorney’s fees and costs of bringing the  

 separate action. 
 

2.  If the court denies a special motion to dismiss filed pursuant to NRS 
41.660 and finds that the motion was frivolous or vexatious, the court shall 
award to the prevailing party reasonable costs and attorney’s fees incurred in 
responding to the motion. 
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3.  In addition to reasonable costs and attorney’s fees awarded pursuant to 
subsection 2, the court may award: 

 
(a) An amount of up to $10,000; and 
 
(b) Any such additional relief as the court deems proper to punish and 
deter the filing of frivolous or vexatious motions. 
 

4.  If the court denies the special motion to dismiss filed pursuant to NRS 
41.660, an interlocutory appeal lies to the Supreme Court. 

 
NRS 41.670. 

 Finally, NRCP 11 provides sanctions as follows: 

(b) Representations to Court.  By presenting to the court (whether by 
signing, filing, submitting, or later advocating) a pleading, written 
motion, or other paper, an attorney or unrepresented party is certifying 
that to the best of the person’s knowledge, information, and belief, 
formed after an inquiry reasonable under the circumstances, —  

 
 (1) it is not being presented for any improper purpose, such as 
to harass or to cause unnecessary delay or needless increase in the cost 
of litigation;  
 
 (2) the claims, defenses, and other legal contentions therein are 
warranted by existing law or by a nonfrivolous argument for the 
extension, modification, or reversal of existing law or the 
establishment of new law;  
 
 (3) the allegations and other factual contentions have 
evidentiary support or, if specifically so identified, are likely to have 
evidentiary support after a reasonable opportunity for further 
investigation or discovery; and  
 
 (4) the denials of factual contentions are warranted on the 
evidence or, if specifically so identified, are reasonably based on a 
lack of information or belief. 
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c) Sanctions.  If, after notice and a reasonable opportunity to respond, 
the court determines that subdivision (b) has been violated, the court 
may, subject to the conditions stated below, impose an appropriate 
sanction upon the attorneys, law firms, or parties that have violated 
subdivision (b) or are responsible for the violation. 
 

(1) How initiated. 
 

 (A) By Motion.  A motion for sanctions under this rule 
shall be made separately from other motions or requests and 
shall describe the specific conduct alleged to violate 
subdivision (b). It shall be served as provided in Rule 5, but 
shall not be filed with or presented to the court unless, within 
21 days after service of the motion (or such other period as the 
court may prescribe), the challenged paper, claim, defense, 
contention, allegation, or denial is not withdrawn or 
appropriately corrected. If warranted, the court may award to 
the party prevailing on the motion the reasonable expenses and 
attorney’s fees incurred in presenting or opposing the motion. 
Absent exceptional circumstances, a law firm shall be held 
jointly responsible for violations committed by its partners, 
associates, and employees. 

 
 (B) On Court’s Initiative.  On its own initiative, the court 
may enter an order describing the specific conduct that appears 
to violate subdivision (b) and directing an attorney, law firm, or 
party to show cause why it has not violated subdivision (b) with 
respect thereto. 

 
 (2) Nature of Sanction; Limitations.  A sanction imposed for 
violation of this rule shall be limited to what is sufficient to deter 
repetition of such conduct or comparable conduct by others similarly 
situated. Subject to the limitations in subparagraphs (A) and (B), the 
sanction may consist of, or include, directives of a nonmonetary 
nature, an order to pay a penalty into court, or, if imposed on motion 
and warranted for effective deterrence, an order directing payment to 
the movant of some or all of the reasonable attorney’s fees and other 
expenses incurred as a direct result of the violation. 
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 (A) Monetary sanctions may not be awarded against a 
represented party for a violation of subdivision (b)(2). 

 
 (B) Monetary sanctions may not be awarded on the 
court’s initiative unless the court issues its order to show cause 
before a voluntary dismissal or settlement of the claims made 
by or against the party which is, or whose attorneys are, to be 
sanctioned. 
 

 (3) Order.  When imposing sanctions, the court shall describe 
the conduct determined to constitute a violation of this rule and 
explain the basis for the sanction imposed. 
 

NRCP 11(b) and (c).  

 B. Attorney Fees and Costs Is Proper and Necessary.  

 Simon properly asserted a charging lien pursuant to Nevada law. See 

Exhibit 1, p. 8. Plaintiffs’ claims were not maintained upon reasonable grounds. 

See NRS 18.010(2)(b). The claims were not “well-grounded” in fact, “warranted 

by existing law” or warranted “by an argument for changing the existing law that 

[was] made in good faith.” See NRS 7.085(1)(a). In fact, Plaintiffs and their 

counsel openly admitted the falsity of the allegations and that conversion was a 

legal impossibility. This is disturbing since the conversion claim is an accusation 

of stealing and severely tarnishes the reputation of the lawyer accused.   
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Plaintiffs did not present any “well-grounded” facts as alleged in their 

Complaint (and also their Amended Complaint) to prove that: 

• Simon “intentionally” converted and was going to steal the settlement 
proceeds; 
 

• Simon’s conduct warranted punitive damages; 

• Daniel S. Simon individually should be named as a party; 
 

• Simon had been paid in full; 
 

• Simon refused to release the full settlement proceeds to Plaintiffs; 
 

• Simon breached his fiduciary duty to Plaintiffs; 
 

• Simon breached the covenant of good faith and fair dealing; 
 

• Plaintiffs were entitled to Declaratory Relief because they had paid Simon in 
full; and, 

 
• Simon extorted, blackmailed or did anything remotely similar. 

 
Plaintiffs’ claims were maintained via the Complaint, Amended Complaint, 

and three affidavits provided by Brian Edgeworth that Simon had been paid in full 

already; that Simon tried to steal the settlement proceeds; and that Simon tried to 

“blackmail” the Edgeworths.  See Exhibit 4, ¶¶ 36-37 and 40-44; and Affidavit of 

Brian Edgeworth, dated February 2, 2018, pp. 3, ¶ 12, ll. 23-24, attached hereto as 

Exhibit 5.  These were false facts that were asserted to smear the reputation of 

Simon, to harass Simon and were brought for an improper purpose to prevent 

adjudication of the attorney lien. 
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Plaintiffs and their counsel knew the facts were false when the complaint 

was filed and when the complaint was served. Plaintiffs and their counsel knew 

Simon did not have possession of the settlement funds and knew that an allegation 

that Simon had stolen the money was an impossibility. Plaintiffs and counsel knew 

that a conversion action brought on a contractual claim was a legal impossibility 

and knew that a conversion action against Simon when Simon did not have 

possession of the funds was an impossibility. Yet, counsel signed the complaint 

under NRCP 11 without any regard for the falsity of the allegations. In fact, Mr. 

Vannah conceded in an email that he personally did not believe Simon would steal 

the money, yet his office prepared and filed a public lawsuit on January 4, 2018 

alleging the theft via the conversion claim.   

Following the first Simon motion to dismiss, Mr. Edgeworth reaffirmed the 

false and impossible allegations in his three affidavits. Rather than acknowledging 

that Simon did not and could not steal or convert the settlement money as a matter 

of law, Plaintiffs and counsel continued to assert these facts in pleading after 

pleading. Even at the most recent reconsideration motion, Mr. Vannah told this 

court that the money in the trust account was all of the Edgeworth’s. This is 

baffling in light of the representations by Mr. Vannah and Edgeworth during the 

evidentiary hearing when they both admitted “we always knew we owed Mr. 

Simon money for his work” and at the time the complaint for conversion was filed 
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he was owed in excess of $68,000 for costs alone. By maintaining the frivolous 

and serious claim of theft, this conduct compelled Simon to vigorously defend 

these false accusations incurring substantial fees and costs.  

Simon followed the law for asserting an attorney lien. There was no 

blackmail, stealing or conversion. Yet, Plaintiffs and their counsel asserted those 

false claims beginning with the filing of the Complaint on January 4, 2018, through 

the Amended Complaint on March 15, 2018; and, in three affidavits by Brian 

Edgeworth -- all the way up to the Evidentiary Hearing. See Exhibits 4 and 6 and 

Affidavits of Brian Edgeworth, dated February 12, 2018 and March 15, 2018, 

attached respectively hereto as Exhibits 7 and 8.  

In addition to being false, the claims were made for an improper purpose.  

The Court should recall that at every opportunity, Plaintiffs and their counsel 

argued against this Court adjudicating the lien, a remedy provided by statute, based 

solely on the nature of their fallacious conversion claim. 

It was only at the evidentiary hearing, and upon thorough cross examination, 

that Plaintiffs conceded that Plaintiffs owe Simon money and that was never in 

dispute. Mr. Vannah also conceded this crucial fact only at the time of the 

evidentiary hearing when the plaintiffs and their counsel all stated “We never 

disputed that we have always owed Simon money.” This confirms the frivolous 

nature of the complaints at the time of the filing in January and again in March, 
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2018. Further, there were no contentions, much less actual evidence, of Simon’s 

“reckless disregard” of Plaintiffs’ rights that rose to the level of fraud, malice and 

oppression to support Plaintiffs’ claims for punitive damages. 

Plaintiffs and their attorneys’ conduct is clear evidence of maintaining 

claims that had no grounding in fact or law. Their actions warped a lien 

adjudication matter into vexatious false claims of blackmail and oppressive 

conduct that were directed both personally and professionally against Daniel 

Simon which necessitated hiring counsel and experts to vigorously defend against 

those claims.   

Simon can certainly adjudicate his lien without counsel as he had done on 

other occasions, but in light of the serious nature of the false claims filed by 

Plaintiffs, Simon had to hire his own legal team at great expense. Plaintiffs should 

be held accountable for the consequences of their decision to pursue frivolous 

claims against Simon. 

 3. Nevada law favors the award of attorney’s fees and costs.   

The Nevada Supreme Court addressed awarding attorney fees for frivolous 

claims directly in Bergmann v. Boyce, 109 Nev. 670, 856 P.2d 560 (1993) 

(superseded by statute on other grounds). In Bergmann, Fred and Harriet Boyce 

consulted their former attorney, Roger Bergmann, for advice regarding investment 

strategies. Id. at 673.  Bergmann mentioned an investment brokerage firm named 
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Lemons & Associates during the consultation, and the Boyces invested a 

significant amount of money with Lemons & Associates. Id. Subsequently, 

Lemons & Associates became insolvent and Steve Lemons was incarcerated. Id. 

The Boyces then sued Bergmann, alleging six causes of action, including fraud and 

misrepresentation; breach of the implied covenant of good faith and fair dealing; 

intentional and negligent infliction of emotional distress; attorney malpractice; 

negligent misrepresentation; and a claim for the Boyce’s daughter’s losses. Id. The 

Boyces also sought punitive damages against Bergmann. Id. 

Bergmann filed a motion for attorney’s fees pursuant to NRS 18.010(2)(b), 

NRCP 11 and NRCP 68. The district court denied Bergmann’s motion for fees, 

finding that the Boyce’s claims had survived the NRCP 12(b)(5) motion and that 

only some of the claims had been dismissed pursuant to NRCP 41(b) during the 

trial. Id.  

The Nevada Supreme Court concluded that the district court abused its 

discretion and remanded the case back to the district court to conduct the proper 

analysis for awarding attorney’s fees. The Bergmann Court stated that “[i]n 

assessing a motion for attorney’s fees under NRS 18.010(2)(b), the trial court must 

determine whether the plaintiff had reasonable grounds for its claims. Such an 

analysis depends upon the actual circumstances of the case rather than a 
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hypothetical set of facts favoring plaintiff’s averments.” Id. at 675 (emphasis 

added).  Further, the Court specifically noted: 

[T]he fact that the Boyce’s complaint survived a 12(b)(5) motion to dismiss 
was irrelevant to the trial court’s inquiry as to whether the claims of the 
complaint were groundless. The trial court could not base its refusal to 
award attorney’s fees upon the 12(b)(5) ruling. The trial court also based its 
refusal to award fees upon the fact that it dismissed only a few of the 
Boyce’s claims for failure to present sufficient evidence. In fact, only one of 
the Boyce’s claims survived at trial. The prosecution of one colorable 
claim does not excuse the prosecution of five groundless claims. 

 
Id. (Emphasis added) (citing Trus Joist Corp. v. Safeco Ins. Co. of Am., 153 Ariz. 

95, 735 P.2d 125, 140 (Ariz. Ct. App. 1986) (case remanded for trial court to 

apportion attorney's fees between grounded and groundless claims); Department of 

Revenue v. Arthur, 153 Ariz. 1, 734 P.2d 98, 101 (Ariz. Ct. App. 1986) ("The fact 

that not all claims are frivolous does not prevent an award of attorneys' fees."); 

Fountain v. Mojo, 687 P.2d at 501 ("[A] prevailing party must be afforded an 

opportunity to establish a reasonable proration of attorney fees incurred relative to 

the defense of a frivolous or groundless claim.")).  
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 The Bergmann Court also found that the lower court abused its discretion in 

denying attorney’s fees under NRCP 11: “NRCP 11 sanctions should be imposed 

for frivolous actions.” Id. at 676 (emphasis added). The Court stated as follows: 

A frivolous claim is one that is ‘both baseless and made without a reasonable 
and competent inquiry.’ Thus, a determination of whether a claim is 
frivolous involves a two-pronged analysis: (1) the court must determine 
whether the pleading is ‘well-grounded in fact and is warranted by existing 
law or a good faith argument for the extension, modification, or reversal of 
existing law’; and (2) whether the attorney made a reasonable and competent 
inquiry. 
 
The first prong of the test has a component which is similar to the analysis 
required under NRS 18.010(2)(b): The trial court must examine the actual 
circumstances surrounding the case to determine whether the suspect claims 
were brought without reasonable grounds. As we noted previously, the trial 
court did not base its decision upon such an examination, but instead upon 
the fact that the complaint survived a Rule 12(b)(5) motion to dismiss. The 
legal standard applied to a rule 12(b)(5) motion to dismiss differs from the 
legal standard applied to a Rule 11 motion for sanctions. Thus, the trial court 
abused its discretion by applying an incorrect legal standard to the question 
whether Bergmann could recover fees as a sanction under NRCP 11. 

 
Id. at 676-77 (citations omitted). 

 When applying the foregoing analysis, the Bergmann Court noted that the 

record contained “ample evidence” for which the trial court could have concluded 

that the Boyce’s attorney failed to make a reasonable and competent inquiry, and, 

therefore, the trial court’s error “may well have affected Bergmann’s substantial 

rights.” Id. at 677.  
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 The facts in the present case are much stronger than in Bergmann, and the 

evidence is more than substantial. Plaintiffs filed their lawsuit and included claims 

for Conversion and punitive damages. This Court found that Simon had not even 

received the settlement proceeds until after Plaintiffs had filed their lawsuit: 

“When the Complaint was filed on January 4, 2018, Mr. Simon was not in 

possession of the settlement proceeds as the checks were not endorsed or deposited 

in the trust account.” See, Exhibit 1, pp. 7:15-16. In fact, this was conceded and 

known to Plaintiffs when filing the complaint.  Plaintiffs had actual knowledge of 

the when and how the settlement money was deposited into a special trust account 

controlled by Vannah.  Thus, Plaintiffs and their counsel had actual knowledge that 

no money was stolen or converted.  Rather than correcting the wild accusations, 

Vannah maintained the frivolous theft claims in pleading after pleading. 

Additionally, there was no breach of contract; no breach of fiduciary duty; no 

breach of the covenant of good faith and fair dealing; and Plaintiffs were not 

entitled to Declaratory Relief, much less punitive damages. Id., pp.6-8. Instead, 

Simon followed the law in asserting an attorney lien and aggressively represented 

his former clients throughout the entire process.  

 Plaintiffs and their counsel knew the facts of this case and that this was a fee 

dispute and nothing more. Nevertheless, they chose to pursue their claims through 

a separate action asserting wild accusations in multiple pleadings, oppositions and 
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affidavits, despite admitting at the start of the evidentiary hearing that Simon was 

always owed money. It is undisputed that there were not any reasonable grounds to 

file a lawsuit.  

Nevada law on this matter is clear. Courts must “liberally construe” the 

provisions “in favor” of awarding attorney fees against parties who maintain 

claims without reasonable grounds for doing so. See NRS 18.010(2)(b) and NRS 

7.085(2) (emphasis added). Here, the Court must determine if Plaintiffs’ claims 

were well-grounded in fact or existing law or they had made a good faith argument 

for a change in the existing law. See Bergmann, 109 Nev. at 675-77; see also Iorio 

v. Check City P’ship, LLC, 2015 Nev. Unpub. LEXIS 658, *9-10 (affirming the 

lower court’s Bergmann analysis and upholding the court’s award of attorney fees 

and sanctions pursuant to NRCP 11 and NRS 18.010(2)(b)); and Ginena v. Alaska 

Airlines, Inc., 2013 U.S. Dist. LEXIS, *13-14 (holding that plaintiffs’ voluntarily 

dismissed claims right before trial were groundless and weighed in favor of 

awarding fees).  In Bennett v. Baxter Group, 224 p.3d 230 (Ariz 2010), a lawyer 

was sanctioned for holding onto a claim long after he should have dropped it and 

then the lawyer dropped it on the eve of trial. 

 In Edgeworth, they should not have pursued the impossible claim of theft 

initially and certainly should have dropped the theft claim from the amended 

complaint. 
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This Court has found that Plaintiffs and their counsel did not show that their 

claims were well-grounded in fact or existing law, as was established in the 

evidentiary hearing and concluded in the Court’s ruling on Simon’s Motion to 

Dismiss pursuant to NRCP 12(b)(5). See Exhibit 1.  

Consequently, NRCP 11 and NRS 7.085 sanctions are appropriate, and 

attorney fees and costs for Simon are proper pursuant to NRS 18.010(2)(b), NRS 

7.085, NRCP 11, and NRS 41.670.  

While Simon recognizes that the Court determined the Anti-SLAPP Motion 

to Dismiss to be moot as the NRCP 12(b)(5) motion was granted, the same facts 

can still apply within NRS 41.670 to provide attorney’s fees and costs to Simon. 

The attorney lien was a communication to the court and was protected via 

Nevada’s Anti-SLAPP statutes; therefore, Plaintiffs’ claims were – once again – 

not grounded in fact or law to allow prosecution against Simon. This was made 

clear to Plaintiffs in the initial special motion to dismiss –Anti-SLAPP, yet they 

continued to maintain the frivolous action, which is the exact conduct the 

legislature intended to deter. Therefore, Simon respectfully requests that its Motion 

be granted and that the Court award attorney’s fees and costs as detailed below. 
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C. Simon’s Attorney’s Fees and Costs 

As discussed above, Simon has adjudicated liens in the past without 

retaining counsel. This usually involves a simple motion hearing and the Court 

decides based on the pleadings and argument. Instead, Plaintiffs’ lawsuit asserting 

false and wild accusations necessitated retaining counsel to defend himself and his 

firm against their frivolous claims. Simon retained James Christensen, Esq. and 

Peter Christiansen, Esq. to defend the wild accusations and litigate all of the issues 

and claims within the Evidentiary Hearing. Thus, Simon has incurred the following 

attorney’s fees and costs: 

1. James Christensen, Esq. Legal Fees  $  62,604.48 1 

2. Peter Christiansen, Esq. Legal Fees   $199,495.00 2 

3. Total Costs      $  18,434.73  3  

  a. Will Kemp, Esq. Expert Fees  $ 11,498.15 

 b. David Clark, Esq.    $   5,000.00 

 c. Miscellaneous Costs   $   1,936.58 

TOTAL ATTORNEY’S FEES AND COSTS  $280,534.21 

  

                                                                 
1 James Christensen’s Invoices, attached hereto as Exhibit 9 
2 Peter Christiansen’s Invoices, attached hereto as Exhibit 10 
3 Costs Summary and supporting documentation attached hereto as Exhibit 11 
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Please note that these fees and costs do not include substantial time 

expended by Simon and his firm in defending the frivolous claims that were filed 

solely to harass Simon in a vexatious manner to destroy his reputation. The effects 

of the theft claim of conversion still remain unknown on his practice and 

reputation, but are clearly substantial. The fees and costs are the reasonable 

expenses Simon incurred in defending Plaintiffs’ claims that went far beyond an 

attorney lien adjudication. 

Our Supreme Court has also adopted the view in stating that the trial court 

should “either ... award attorney’s fees or  ... state the reasons for refusing to do 

so.”  Pandelis Const. v. Jones-Viking Assoc., 103 Nev. 129, 734 P.2d 1239 

(1987).  Accordingly, if attorney’s fees and costs are not allowed there should be 

very compelling reasons supporting such a decision. 
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IV. Conclusion 

 Simon respectfully requests that the Motion for Attorney Fees and Costs be 

GRANTED, in the sum of $280,534.21 ($262,099.48 in attorney’s fees and  

$18,434.73 in costs).  

 Dated this  7th  day of December, 2018.  

    
     /s/ James R. Christensen   

JAMES R. CHRISTENSEN, ESQ. 
Nevada Bar No. 003861 
601 S. 6th Street 
Las Vegas, NV 89101 
Phone: (702) 272-0406 
Facsimile: (702) 272-0415 
Email: jim@jchristensenlaw.com 
Attorney for Daniel S. Simon 
 

 
 

CERTIFICATE OF SERVICE 

 I CERTIFY SERVICE of the foregoing MOTION FOR ATTORNEY 

FEES AND COSTS was made by electronic service (via Odyssey) this 7th   day 

of December, 2018, to all parties currently shown on the Court’s E-Service List. 

 

      /s/ Dawn Christensen   
      an employee of  

JAMES R. CHRISTENSEN, ESQ.  
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