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IN THE SUPREME COURT OF THE STATE OF NEVADA

ALBERT ELLIS LINCICOME, JR., AND
VICENTA LINCICOME,

Appellants,

v.

SABLES, LLC A NEVADA LIMITED
LIABILITY COMPANY, AS TRUSTEE OF
THE DEED OF TRUST GIVEN BY
VICENTA LINCICOME AND DATED
5/23/2007; FAY SERVICING, LLC, A
DELAWARE LIMITED LIABILITY
COMPANY AND SUBSIDIARY OF FAY
FINANCIAL, LLC; PROF-2013-M4 LEGAL
TITLE TRUST BY U.S. BANK, N.A., AS
LEGAL TITLE TRUSTEE; BANK OF
AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016, LLC, A UTAH
LIMITED LIABILITY COMPANY;
NEWREZ, LLC, D/B/A SHELLPOINT
MORTGAGE SERVICING, LLC; 1900
CAPITAL TRUST II, BY U.S. BANK TRUST
NATIONAL ASSOCIATION; AND MCM-
2018-NPL2,

Respondents.

Supreme Court Case No.
83261

Third Judicial District
Court Case No.: 18-CV-
01332

RESPONDENT BRECKENRIDGE PROPERTY FUND 2016, LLC’S
MOTION TO DISMISS APPEAL

Comes now Respondent Breckenridge Property Fund 2016, LLC

(“Breckenridge”), by and through its undersigned counsel of record, Hutchison &

Steffen, and hereby submits its Motion to Dismiss Appeal. This motion is based on

the pleadings and papers on file herein and the following memorandum of points

Electronically Filed
Dec 22 2021 02:22 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 83261   Document 2021-36523
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and authorities.

Dated this 22nd day of December, 2021.

HUTCHISON & STEFFEN, PLLC

/s/Brenoch Wirthlin

John T. Steffen (4390)
Brenoch R. Wirthlin (10282)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC
Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146
Attorney for Respondent,
Breckenridge Property Fund, LLC

I. INTRODUCTION

Appellants Albert Ellis Lincicome, Jr., and Vicenta Lincicome

(“Appellants”) have prematurely appealed this matter, thereby denying this Court

the necessary jurisdiction to hear the instant appeal. The trial court below has not

entered a final appealable judgment in this case with respect to Breckenridge. The

order granting Breckenridge’s motion for summary judgment, from which the

Appellants appeal, among others, is interlocutory and is not appealable because it

fails to establish damages and Breckenridge’s counterclaims were not reduced to

judgment. Specifically, Breckenridge filed counterclaims for, among other things,

rent that the Appellants owe to Breckenridge due to their wrongful possession of
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the real property at issue (“Subject Property”) and refusal to turn it over to

Breckenridge. While the District Court granted Breckenridge’s motion for

summary judgment on its counterclaims, Appellants filed the instant appeal prior

to Breckenridge’s claims being reduced to judgment. Thus, not all of the issues

before the Third Judicial Court have been resolved, requiring dismissal of the

instant appeal for lack of jurisdiction.

II. STANDARD OF REVIEW

This Court has limited jurisdiction to consider appeals that are either

authorized by statute or rule, including a “final judgment”. Valley Bank of Nevada v.

Ginsburg, 110 Nev. 440 (1994); see also NRAP 3A. Importantly, a final judgment is

one that “disposes of all the issues presented in the case, and leaves nothing for the

future consideration of the court, except for post-judgment issues such as attorney's

fees and costs.” See Saticoy Bay, LLC, Series 9720 Hitching Rail v. Peccole Ranch

Cmty. Ass'n, 137 Nev. Adv. Op. 52, 495 P.3d 492, 496 (2021) (citing Lee v. GNLV

Corp., 116 Nev. 424 (2000)). The purpose is to promote judicial economy by

avoiding piecemeal appellate review. See Valley Bank of Nevada, 110 Nev. at 444.

III. STATEMENT OF RELEVANT FACTS

1. On or about May 23, 2007, Appellants executed a Note and Deed of

Trust that was secured by the Subject Property. See Exhibit #1.
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2. Appellants subsequently defaulted on that loan obligation resulting in

a Notice of Default and Notice of Sale being recorded against the Subject Property.

See Exhibits #2 and #3.

3. On November 7, 2018, Appellants filed a complaint for injunctive

relief, contractual claims, and declaratory relief regarding the scheduled

foreclosure sale of the Subject Property.

4. On November 8, 2018, Appellants recorded a lis pendens on the

Property and also filed an Application for Ex Parte Restraining Order, Preliminary

Injunction and Permanent Injunction.

5. On December 31, 2018, the Court entered an order enjoining the

foreclosure on the Subject Property if the Appellants timely posted of a bond in the

amount of $172,610.67 and additional security in the amount of $2,105.10 per

month thereafter.

6. Appellants failed to post the bond and the Subject Property went to

foreclosure sale on or about January 4, 2019, at which time Breckenridge

purchased the Subject Property at the NRS 107 foreclosure sale for $294,000.01,

relying on the fact that the noticed foreclosure sale was valid because Plaintiff

failed to post the requisite bond. See Exhibit #4.

7. On January 25, 2019, the Trustees Deed Upon Sale confirming

Breckenridge’s ownership of the Subject Property was recorded. See Exhibit #5.
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8. The Appellants were in possession of the Property at the time

Breckenridge purchased the Property and have been in possession since that date.

On or about January 28, 2019, Breckenridge served a Three-Day Notice to quit to

the Appellants (“Three-Day Notice”). See Exhibit #6.

9. Notwithstanding the Three-Day Notice, the Appellants remained in

possession of the Subject Property until December 14, 2021.1

10. On December 20, 2019, Appellants filed their Second Amended

Complaint, wherein they brought claims against Breckenridge for Declaratory

Relief and Quiet Title.

11. Breckenridge subsequently filed a Counterclaim against Appellants

through which it claims ownership to the Subject Property, sought to quiet title in

its favor, sought monetary damages for unpaid rent during the time the Appellants

remained in the Subject Property, as well as possession of the Property through a

claim for writ of restitution (“Counterclaims”). See Exhibit #7.

12. Specifically, Breckenridge brought five (5) claims for relief: Quiet

Title, Slander of Title, Writ of Restitution, Unjust Enrichment, and Rent or Monies

for Possession of the Subject Property. Id.

1 Breckenridge obtained a permanent writ of restitution and on December 14,

2021, the Appellants vacated the Subject Property.
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13. Among other things, Breckenridge sought payment of “reasonable

rents for the period of time from service of the Three-Day Notice until such time as

the [Appellants] vacate the Subject Property.” Id.

14. Because the Appellants remained in possession of the Subject

Property even after service of the Three-day Notice, Appellants are required to pay

rent to Breckenridge from February 1, 2019, until the date they vacated the Subject

Property.

15. Ultimately, the Trial Court made a determination granting

Breckenridge’ Counterclaims and denying Appellants’ claims. See Trial Court’s

Order on Breckenridge’s Motion for Summary Judgment (“MSJ Order”), Exhibit

#8.

16. However, the MSJ Order does not adjudicate the amounts due to

Breckenridge on its claims, nor did the MSJ Order reduce any of Breckenridge’s

Counterclaims to monetary judgment.

17. On July 19, 2021, Appellants filed their Notice of Appeal (“NOA”)

challenging, among other things, the “Order on Breckenridge Motion for Summary

Judgment” (i.e., the MSJ Order). See NOA, on file herein, at p. 2.

///

///

///
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IV. ARGUMENT

A. This appeal is improper and should be dismissed for lack of

jurisdiction.

Here, as noted above, the Appellants have filed a notice of appeal challenging

the MSJ Order. Yet, this order is not a final appealable judgment. See Lee v. GNLV

Corp., 116 Nev. 424 (2000). The MSJ Order does not contain an award of damages

and the trial court has been unable to conduct the necessary proceedings to ascertain

the proper amount of damages because of this improperly filed appeal.

As this Court has explained, a final appealable judgment is one that “disposes

of all the issues presented in the case, and leaves nothing for the future consideration

of the court, except for post-judgment issues such as attorney's fees and costs.” See

Saticoy Bay, LLC, Series 9720 Hitching Rail v. Peccole Ranch Cmty. Ass'n, 137 Nev.

Adv. Op. 52, 495 P.3d 492, 496 (2021). Therefore, given the fact that the trial court

has not awarded any damages to Breckenridge on its Counterclaims, an appeal at this

time would create a piecemeal proceeding which would give the Appellants another

opportunity to appeal the final judgment after an award of damages is made. Thus,

the MSJ Order is not an appealable order and this Court should dismiss the instant

appeal for lack of jurisdiction to permit Breckenridge to reduce its Counterclaims to

judgment, at which point said judgment would become appealable with the

appropriate bond.

///
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V. CONCLUSION

For all these reasons, Respondent Breckenridge respectfully requests that this

Court dismiss the instant appeal, and grant such other and further relief as the Court

deems appropriate.

Dated this 22nd day of December, 2021.

HUTCHISON & STEFFEN, PLLC

/s/Brenoch Wirthlin

John T. Steffen (4390)
Brenoch R. Wirthlin (10282)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC
Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146
Attorney for Respondent,
Breckenridge Property Fund, LLC
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, pursuant to NRAP Rule 25(d), I served

the foregoing RESPONDENT BRECKENRIDGE PROPERTY FUND 2016,

LLC’S MOTION TO DISMISS APPEAL on all parties of record to this appeal,

via the manner of service indicated below, on December 22, 2021:

Via Electronic Service through E-
Flex System:

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423
Attorney for Appellants

Ariel E. Stern, Esq.
Melanie Morgan, Esq.
Scott Lachman
Paige Magaster, Esq.
ACKERMAN, LLP
1635 Village Center Circle, #200
Las Vegas, NV 89134
Attorney for Bank of America

Darren T. Brenner, Esq.
Ramir M. Hernandez, Esq.
WRIGHT FINLAY & ZAK,
LLP
7785 W. Sahara Avenue, #200
Las Vegas, NV 89117
Attorneys for Prof-2013-M4
Legal Title Trust by US Bank,
National Association as Legal
Title Trustee; Fay Servicing,
LLC, and Shellpoint Mortgage
Servicing, LLC

Shadd A. Wade, Esq
ZIEVE BRODNAX & STEEL
9435 W. Russell Road, #120
Las Vegas, NV 89148
Attorney for Sables, LLC

Via US Mail

Lansford Levitt
Settlement Judge
4230 Christy Way
Reno, NV 89159

Dated: December 22, 2021.

/s/ Danielle Kelley
An Employee of Hutchison & Steffen
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