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Bank of America, N.A. (BANA) submits this limited opposition to 

Breckenridge Property Fund 2016, LLC's motion to dismiss appeal.   

I. INTRODUCTION 

Albert Ellis Lincicome, Jr. and Vicenta Lincicome (appellants) appealed 

three district court orders: (1) summary judgment for BANA, Prof-2013 M4 Legal 

Trust, U.S. Bank, National Association as Legal Trustee (U.S. Bank), Shellpoint 

Mortgage Servicing, and Fay Servicing, LLC; (2) summary judgment for 

Breckenridge; and (3) non-monetary status of Sables, LLC.  When BANA moved 

for summary judgment, it specifically requested the district court certify judgment 

as final pursuant to NRCP 54(b).  U.S. Bank, Shellpoint, and Fay Servicing joined 

BANA's motion, and the district court certified the judgment using the talismanic 

NRCP 54(b) language.  The judgment expressed in that order is therefore final as to 

BANA, U.S. Bank, Shellpoint, and Fay Servicing.   

II. STANDARD OF REVIEW 

Pursuant to NRAP 3A(b)(1) an appeal may be taken from a "final judgment 

entered in an action or proceeding commenced in the court in which the judgment is 

rendered."  A final judgment is one that disposes of all the issues presented in the 

case and leaves nothing for the future consideration of the court, except for post-

judgment issues such as attorney's fees and costs.  Saticoy Bay, LLC, Series 9720 

Hitching Rail v. Peccole Ranch Cmty. Ass'n, 137 Nev. Adv. Op. 52, 495 P.3d 492, 
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496 (2021); see Lee v. GNLV Corp., 116 Nev. 424, 426, 996 P.2d 416, 417 (2000) 

(defining a final judgment).  The purpose is to promote judicial economy by avoiding 

piecemeal appellate review. Valley Bank of Nev. v. Ginsburg, 110 Nev. 440, 444, 

874 P.2d 729, 733 (1994). 

NRCP 54(b) provides an exception to the final judgment rule when multiple 

parties are involved: "the court may direct the entry of a final judgment as to one or 

more but fewer than all of the parties only upon an express determination that there 

is no just reason for delay and upon an express direction for the entry of judgment."  

A properly certified final judgment pursuant to NRCP 54(b) is independently 

appealable.  See Hern v. Erhardt, 113 Nev. 1330, 1334 n. 4, 948 P.2d 1195, 1197 n. 

4 (1997); Aldabe v. Evans, 83 Nev. 135, 425 P.2d 598 (1967).

III. STATEMENT OF RELEVANT FACTS 

1. On May 23, 2007, appellants executed a note and deed of trust that was 

secured by the subject property.  Exhibit A. 

2. Appellants subsequently defaulted on that loan obligation resulting in a 

notice of default and notice of sale being recorded against the subject 

property.  Exhibits B & C. 

3. On November 7, 2018, appellants filed a complaint for injunctive relief, 

breach of contract, and declaratory relief regarding the scheduled 

foreclosure sale of the subject property.
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4. On November 8, 2018, appellants recorded a lis pendens on the subject 

property and also filed an application for ex parte restraining order, 

preliminary injunction, and permanent injunction.

5. On December 31, 2018, the court entered an order enjoining the foreclosure 

on the subject property if appellants timely posted of a bond in the amount 

of $172,610.67 and additional security in the amount of $2,105.10 per 

month thereafter.

6. Appellants failed to post the bond, and the subject property went to 

foreclosure sale on or about January 4, 2019.  Breckenridge purchased the 

subject property at the NRS 107 foreclosure.  Exhibit D. 

7. On May 30, 2019, the district court granted Sables, LLC's declaration of 

non-monetary status (Sables Order).  Exhibit E.

8. On December 20, 2019, appellants filed their second amended complaint. 

9. Breckenridge subsequently filed a counterclaim against appellants.  

Exhibit F. 

10. All parties filed summary judgment motions.

11. BANA's summary judgment motion included a request to certify the 

judgment as final pursuant to NRCP 54(b). 

12. U.S. Bank, Shellpoint, and Fay Servicing joined BANA's summary 

judgment motion.
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13. On June 23, 2021, the district court granted Breckenridge's motion for 

summary judgment (Breckenridge Order).  Exhibit G. 

14. On June 23, 2021, the district court denied appellants' partial motion for 

summary judgment; granted the motions for summary judgment filed by 

BANA, U.S. Bank, Shellpoint, and Fay Servicing; and certified the 

judgment as final (BANA Order).  Exhibit H.

15. On July 19, 2021, appellants noticed their appeal of the BANA Order, the 

Sables Order, and the Breckenridge Order.

IV. ARGUMENT 

This court has jurisdiction over the parties included in the BANA Order.  The 

district court entered a final judgment as to BANA, U.S. Bank, Shellpoint, and Fay 

Servicing.  Exhibit H.  The BANA Order directed the entry of a final judgment: 

"BANA's request for NRCP 54(b) certification as a final judgment is GRANTED."

Id. at p. 17.  The BANA Order also included an express determination that there is 

no just reason for delay: "The Court finds no just reason for the delay."  Id.

This court has jurisdiction over the parties to the BANA Order (BANA, U.S. 

Bank Trust, Shellpoint, and Fay Servicing) since appellants appeal from a final 

judgment as to those parties.  See NRAP 3A(b).  BANA expresses no opinion on the 

finality of the Breckenridge Order or the Sables Order.  Exhibits E & G. 
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V.       CONCLUSION 

The court should allow the appeal to proceed as to BANA, U.S. Bank, 

Shellpoint, and Fay Servicing regardless of whether there is jurisdiction as to the 

Breckenridge Order or the Sables Order. 

DATED the 29th day of December 2021. 

AKERMAN LLP 

/s/ Paige L. Magaster  
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016 
PAIGE L. MAGASTER, ESQ. 
Nevada Bar No. 15557 
1635 Village Center Circle, Ste. 200 
Las Vegas, Nevada 89134 

Attorneys for Bank of America, N.A. 
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CERTIFICATE OF SERVICE 

I certify that I electronically filed on December 29, 2021, the foregoing 

DEFENDANT BANK OF AMERICA, N.A.'S LIMITED OPPOSITION TO 

BRECKENRIDGE PROPERTY FUND 2016, LLC'S MOTION TO DISMISS 

APPEAL with the Clerk of the Court for the Nevada Supreme Court by using the 

Court's electronic file and serve system.  I further certify that all parties of record to 

this appeal are either registered with the Court's electronic filing system or have 

consented to electronic service and that electronic service shall be made upon and in 

accordance with the Court's Master Service List. 

I declare that I am employed in the office of a member of the bar of this Court 

at whose discretion the service was made. 

/s/ Patricia Larsen  
An employee of AKERMAN LLP
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA7

IN AND FOR THE COUNTY OF LYON8

* * *9

ALBERT ELLIS LINCICOME, JR. and 
VICENTA LINCICOME,

10

ii
Plaintiffs,

12
VS.

13

14 SABES, LLC, a Nevada limited liability company, as 
Trustee of the Deed of Trust given by Vicenta 
Lincicome and dated 5/23/2007; FAY SERVICING, 
LLC, a Delaware limited liability company and 
subsidiary of Fay Financial, LLC; PROF-2013 M4 
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal 
Title Trustee; for BANK OF AMERICAN, N.A.; 
BRECKENRIDGE PROPERTY FUND 2016, A Utah 
limited liability company; NEWREZ, LLC, d/b/a 
SHELLPOINT MORTGAGE SERVICING, LLC 
substituted in for DOE 1; 1900 CAPITAL TRUST II, 
BY U.S. BANK TRUST NATIONAL ASSOCIATION, 
substituted in for DOE 2; MNCM-2018-NPL@, 
substituted in for DOE 3; and DOES 4-10.

Defendants.

ORDER ON
BRECKENRIDGE MOTION15

FOR SUMMARY
16 JUDGMENT
17

18

19

20

21

22

23

24

25
I. STATEMENT OF THE CASE

26
On March 18, 2021, Breckenridge Property Fund 2016, LLC (“Breckenridge”) filed a Motion 

for Summary Judgment. On April 15, 2021, the Plaintiffs filed an Opposition. On May 10, 2021,
27

28

1



Breckenridge filed a Reply.i

II. ISSUE PRESENTED2

Should the Court grant Breckenridge’s Motion for Summary Judgment?3

4

5 III. SUMMARY OF DECISION
6 The Court finds that no genuine material issues of fact exist and Breckenridge is entitled to 

summary judgment as a matter of law.7

8

IV. PRINCIPLES OF LAW9

10 A. Standard of Review
n

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
12

“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
13

any, show that there is no genuine issue as to any material fact and that the moving party is entitled to14

a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the15

16 evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
17

of Reno, 109 Nev. 448 (1993).
18

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
19

drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards20

v. Republic Silver State Disposal, Inc., 122 Nev. 1213 (2006). Summary judgment is appropriate and21

22 “shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
23

“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
24

matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).
25

B. NRS 40.01026

27

28

2



NRS 40.010 states, “An action may be brought by any person against another who claims an
i

estate or interest in real property, adverse to the person bringing the action, for the purpose of2

determining such adverse claim.”3

4 D. NRS 111.180
5

NRS 111.180 states:
6

1. Any purchaser who purchases an estate or interest in any real property in good 
faith and for valuable consideration and who does not have actual knowledge, 
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse 
rights, title or interest to, the real property is a bona fide purchaser.

2. No conveyance of an estate or interest in real property, or charge upon real 
property, shall be deemed fraudulent in favor of a bona fide purchaser unless it appears 
that the subsequent purchaser in such conveyance, or person to be benefited by such 
charge, had actual knowledge, constructive notice or reasonable cause to know of the 
fraud intended.

7

8

9

10

11

12

13
E. NRS 40.250

14

NRS 40.250 states:
15

A tenant of real property or a mobile home for a term less than life is guilty of an 
unlawful detainer when the tenant continues in possession, in person or by subtenant, of 
the property or mobile home or any part thereof, after the expiration of the term for 
which it is let to the tenant. In all cases where real property is leased for a specified 
term or period, or by express or implied contract, whether written or parol, the tenancy 
terminates without notice at the expiration of the specified term or period.

16

17

18

19

20

V. FINDINGS OF FACT
21

1. In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,22

Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded23

24 deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and
25

Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of
26

the lender. Vicenta Lincicome executed documents creating the deed of trust and note and
27

understood she had a 30-year maturity date.28

3



On August 15, 2011, MERS recorded an assignment of the deed of trust, transferring the2.
i

interest in the deed of trust to BANA, Successor by Merger to BAG Home Loans2

Servicing, LP FKA Countrywide Home Loans Servicing LP.3

4 On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its3.
5

interest to U.S. Bank.
6

In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.4.
7

5. In January 2009, the trustee under the deed of trust at the time recorded a notice of default.8

9 In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new6.
10

loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
ii

payments.
12

BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch7.13

in Carson City on September 1, 2009. The Plaintiffs attempted to make the second14

15 payment at a BANA Branch but it was rejected as BANA’s computer system did not
16

recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their
17

deposition testimony states they were aware of the breach at that time.
18

8. The Plaintiffs made no other attempt to mail the payments. BANA then notified the19

Plaintiffs in October of 2009 stating that the loan had not been modified. However, then20

21 BANA signed the LMA and recorded it in March of 2011.
22

9. In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
23

property at $381,000. The Plaintiffs made no payments at the time of bankruptcy filing or
24

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.25

26

27

28
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10. SANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no
i

payments on the offer. BANA offered another modification on April 2015 but the loan was2

service released to Fay Servicing prior to the final payment.3

4 11. In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
5

decree was filed by the Bankruptcy Court in July of 2015.
6

12. On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
7

default.8

9 13. On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
10

assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank
ii

and Fay Servicing as interested parties.
12

14. The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff13

Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All14

15 parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
16

three payments of $2462.30 as an offered trial period plan. The payments had to be made
17

on April 1, 2018, May 1, 2018 and June 1, 2018.
18

15. The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in19

lieu of foreclosure. A certificate for foreclosure was issued.20

21 16. The Plaintiffs did not place the required monthly payments in a bank account or escrow
22

account. Plaintiffs spent all of their income on either items. Plaintiffs do not have
23

sufficient funds to pay off what is owed under any theory as to what instrument controls the
24

computation of what is owed.25

26 17. In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that
27

they could not afford to make payments on the mortgage. The Plaintiffs have never averred
28

5



to the Court that they are ready, willing, and able to perform on the original mortgage or
i

subsequent modifications.2

18. The foreclosing party recorded a Notice of Default and Notice of Sale against the subject3

4 property.
5

19. On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
6

claims and declaratory relief regarding the foreclosure sale of the subject property.
7

20. On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and8

9 then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
10

Permanent Injunction with the Court.
n

21. On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
12

Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount13

of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.14

15 22. The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
16

property for $294,000.01.
17

23. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of
18

the subject property was recorded.19

VI. ANALYSIS20

21 The Court incorporates the legal findings, factual findings and analysis contained in its
22

separate “ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/
23

GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF-2013 M4
24

LEGAL TRUST, US BANK AND FAY SERVICING LLC.” As Breckenridge purchased the subject25

26 property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims
27

to title of the property.
28

6



VII. CONCLUSIONS OF LAW
i

2 Breckenridge is entitled to a motion for summary judgment in its favor.
3

4 ORDER
5 Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that
6

Breckenridge’s Motion for Summary Judgment is GRANTED.
7

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is8

VACATED. The Court found the pleadings sufficient to enter an order without argument.9

10

11

12

DATED: This 23rd day of June, 2021.
13

14
/

15 z
HON. LEON ABERASTURI 
DISTRICT JUDGE

16

17

18

19

20

21

22

23

24

25

26

27

28

7
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA6

IN AND FOR THE COUNTY OF LYON7

* * *8

ALBERT ELLIS LINCICOME, JR. and 
VICENTA LINCICOME,

9

10
Plaintiffs,

ii
vs.

12

13 SABES, LLC, a Nevada limited liability company, as 
Trustee of the Deed of Trust given by Vicenta 
Lincicome and dated 5/23/2007; FAY SERVICING, 
LLC, a Delaware limited liability company and 
subsidiary of Fay Financial, LLC; PROF-2013 M4 
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal 
Title Trustee; for BANK OF AMERICAN, N.A.; 
BRECKENRIDGE PROPERTY FUND 2016, A Utah 
limited liability company; NEWREZ, LLC, d/b/a 
SHELLPOINT MORTGAGE SERVICING, LLC 
substituted in for DOE 1; 1900 CAPITAL TRUST II, 
BY U.S. BANK TRUST NATIONAL ASSOCIATION, 
substituted in for DOE 2; MNCM-2018-NPL@, 
substituted in for DOE 3; and DOES 4-10.

Defendants.

ORDER DENYING
PLAINTIFFS MOTION FOR14

PARTIAL SUMMARY
15 JUDGMENT/ GRANTING

MOTIONS FOR SUMMARY16
JUDGMENT FILED BY
SANA, PROF-2013 M4 
LEGALL TRUST, US BANK 
AND FAY SERVICING LLC

17

18

19

20

21

22

23

24
I. STATEMENT OF THE CASE

25
On March 19, 2021, the Plaintiffs filed a Motion for Partial Summary Judgment. On April 19, 

2021, Defendants, Prof-2013M4-Legal Trust, by U.S. Bank, National Association, as Legal Title 

trustee (“U.S. Bank Trust”) and Fay Servicing LLC filed an Opposition. On May 5, 2021,

26

27

28

1



Breckenridge Property Fund 2016, LLC joined the Opposition. On May 6, 2021, Plaintiffs filed a 

Reply.

i

2

On March 25, 2021, Shellpoint Mortgage Servicing filed a Motion for Summary Judgment. On 

the same date Prof-2013 M4 Legal trust, U.S. Bank, National Association as Legal Trustee (“U.S. 

Bank Trust”) and Fay Servicing LLC, filed a Motion for Summary Judgment. On April 15, 2021, the

3

4

5

6 Plaintiffs filed an Opposition. On May 6, 2021 Prof-2013 M4 Legal trust, U.S. Bank, National
7 Association as Legal Trustee (“U.S. Bank Trust”) and Fay Servicing LLC, filed a Reply. On May 10, 

2021 Shellpoint Mortgage filed a Reply.

On March 17, 2021, Bank of America, hereinafter “BANA,” filed a Motion for Summary 

Judgment and request for discovery sanctions. On April 15, 2021, the Plaintiffs filed an Opposition.

8

9

10

11
On May 5, 2021, BANA filed a Reply. Defendant Breckenridge Property Fund 2016, LLC 

(“Breckenridge”) joined in the Motion on March 29, 2021. Defendants Prof-2013 M4-Legal Title
12

13
Trust, by U.S. Bank, National Association, as legal Title Trustee (U.S. Bank Trust”), Defendant Fay 

Servicing LLC (“Fay”) and Shellpoint Mortgage Servicing, LLC (“Shellpoint”) joined the Motion on
14

15
April 19, 2021.

16
II. ISSUE PRESENTED

17
Should the Court sanction the Plaintiffs for discovery violations?

Should the Court grant the Plaintiffs’ Motion for Summary Judgment? 

Should the Court grant the Defendants’ Motions for Summary Judgment?

18

19

20

III. SUMMARY OF DECISION
21

The Court finds that the Plaintiffs violated NRCP Rule 16.1 and sanctions are appropriate.

The Court finds that no genuine material issues of fact exist and Plaintiffs are not entitled to 

summary judgment as a matter of law.

The Court finds that no genuine material issues of fact exist and the Defendants are entitled to 

summary judgment as a matter of law.

22

23

24

25

26

27

IV. PRINCIPLES OF LAW
28
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A. Standard of Review
i

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the2

“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if3

4 any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
5

a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
6

evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. Cityi

of Reno, 109 Nev. 448 (1993).8

9 When reviewing a motion for summary judgment, the evidence and all reasonable inferences
10

drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards
ii

v. Republic Silver State Disposal, Inc., 122 Nev. 1213 (2006). Summary judgment is appropriate and
12

“shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no13

“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a14

15 matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).
16

B. Statutes of Limitation
17

NRS 11.190 states in relevant part:
18

(1) Within 6 years:
(a) Except as otherwise provided in NRS 62B.420 and 176.275, an action upon a 

judgment or decree of any court of the United States, or of any state or territory within 
the United States, or the renewal thereof.

(b) An action upon a contract, obligation or liability founded upon an instrument in 
writing, except those mentioned in the preceding sections of this chapter.

19

20

21

22

23

C. Enforceability of FMA Agreement24

The Supreme Court held in Cain v Price, 134 Nev. 193 195 (2018), that to be “legally25

26 enforceable, a contract “must be supported by consideration.” In Jones v SunTrust Mtg., Inc. 128 Nev.
27

28

3



188, 191 (2012) the Nevada Supreme Court held that “Consideration is the exchange of a promise or
i

performance, bargained for by the parties.” The Jones Court held:2

A party's affirmation of a preexisting duty is generally not adequate consideration to 
support a new agreement. See Cty. of Clark v. Bonanza No. 1, 96 Nev. 643, 650, 615 
P.2d 939, 943 (1980). However, where a party's promise, offered as consideration, 
differs from that which it already promised, there is sufficient consideration to support 
the subsequent agreement. 3 Williston on Contracts § 7:41 (4th ed. 2008).

3

4

5

6

In Jones, the Nevada Supreme Court had to determine the validity of a signed agreement
7

resulting from Nevada’s Foreclosure Mediation Program. The Jones Court held that, “when an8

9 agreement is reached as a result of an FMO mediation, the parties sign the agreement, and it otherwise
10

comports with contract principles, the agreement is enforceable under District Court Rule 16.”id.
n

District Court Rule 16 states:
12

No agreement or stipulation between the parties in a cause or their attorneys, in respect 
to proceedings therein, will be regarded unless the same shall, by consent, be entered in 
the minutes in the form of an order, or unless the same shall be in writing subscribed by 
the party against whom the same shall be alleged, or by the party's attorney.

13

14

15

NRS 40.453 states:
16

Except as otherwise provided in NRS 40.495:
1. It is hereby declared by the Legislature to be against public policy for any 

document relating to the sale of real property to contain any provision whereby a 
mortgagor or the grantor of a deed of trust or a guarantor or surety of the indebtedness 
secured thereby, waives any right secured to the person by the laws of this state.

2. A court shall not enforce any such provision.

17

18

19

20

21 In Lowe Enterprise Residential Partners, L.P. v Eighth Judicial District Court ex rel County
22

of Clark, 118 Nev. 92, 104 (2002) the Nevada Supreme Court delved into the legislative history of
23

NRS 40.453. The Court held that a “review of the legislative history reveals that NRS 40.453 was
24

enacted to protect the rights created by Nevada's anti-deficiency legislation, not to protect the right to a25

jury trial.” This statute does not prohibit parties from agreeing to provide a deed in lieu of foreclosure.26

27 D. Claim Preclusion
28

4



The Nevada Supreme Court has adopted a three-part test to determine the availability of claim

preclusion: “(1) the parties or their privies are the same, (2) the final judgment is valid, and (3) the

subsequent action is based on the same claims or any part of them that were or could have been

brought in the first case.” G.C. Wallace, Inc. v Eighth Judicial District Court, 127 Nev. 701, 706
5

(2011), citing to Five Star, 124 Nev. at 1054, 194 P.3d at 713 (footnote omitted).

E. Repudiation/Renunciation/Anticipatory Breach

17B C.J.S. Contracts § 718, Acts constituting renunciation or repudiation, states:

9 In order that the rule permitting the immediate institution of a suit on the renunciation 
or repudiation of a contract may apply, the renunciation or repudiation must be a 
present one. It must also be entire, or total, covering the entire performance to which 
the contract binds the promisor, or the refusal to perform must be of a covenant going 
to the whole consideration. Furthermore, the renunciation or repudiation must be 
absolute or unequivocal. It has also been said that in order to be effective for this 
purpose, the renunciation or repudiation must be clear, strict, positive, definite, specific, 
distinct, final, unqualified, or unconditional.

10

ii

12

13

14

In order to constitute an absolute and unequivocal repudiation, no precise form of 
words is necessary. Whether an anticipatory repudiation has occurred is determined on 
a case-by-case basis, depending on the particular language used.
The repudiation or renunciation may be by language or act making it futile for the other 
party to proceed. An intent to repudiate may be expressly asserted or circumstantially 
manifested by conduct. However, a party's words and acts communicated to the other 
party, not its intention, should control. Thus, a mere expression of intention not to 
perform, or not to be bound, is not enough, nor is a mere threat to abandon, or a mere 
assertion that the party will be unable, or will refuse, to perform the contract. At the 
same time, a refusal to perform may itself be a repudiation of the contract, in spite of a 
party's words seeking to reassure the other party of its intent to perform in the future.

15

16

17

18

19

20

21

17B C.J.S. Contracts § 722, Elections of remedies upon renunciation of executory contract-22

Acceptance or rejection of renunciation states:23

24 The party injured by an anticipatory breach has an election to accept or reject the 
refusal of performance. For the doctrine of breach by anticipatory repudiation to be 
applied, the nonrepudiating party must treat the repudiation as a breach. That is, it must 
accept and act on it. Moreover, it must also act promptly and within a reasonable 
time. However, the effect of an anticipatory repudiation is not nullified by the fact that 
the nonrepudiating party attempts to enforce performance.

25

26

27

28



The renunciation of a contract by the promisor before the time stipulated for 
performance is not effective unless such repudiation is unequivocally or affirmatively 
accepted by the promisee. If the promisee declines to accept the renunciation and 
continues to insist on the perfonnance of the promise, as it may do, the contract remains 
in existence for the benefit, and at the risk, of both parties, and is binding on them, and, 
if anything occurs to discharge it from other causes, the promisor may take advantage 
of such discharge. Where the contract thus remains in existence, no actionable claim for 
damages arises until the time for performance expires. Furthermore, a repudiation not 
treated as an anticipatory breach is immaterial in an action thereafter brought to enforce 
the contract.

If, after the attempted renunciation by one party to the contract, the other party elects to 
treat the contract as still binding and to await the time for full performance, it is 
incumbent on the party making such election to perform such of the obligations as may, 
in the meantime, fall on it under the terms of the contract.

10

F. Tender of Paymentsn

12 § 47:1.Showing of readiness and willingness to perform, 15 Williston on Contracts § 47:1 (4th
13

ed.) states:
14

A party to a contract who complains that the other party has breached the terms of the 
contract must prove performance of the contract on his or her own part or a valid and 
unconditional tender of performance rejected by the other party. Tender of performance 
in this regard combines readiness, willingness, and ability to perform. In order to be 
valid, tender of payment on a contract must be: (1) timely; (2) made to the person 
entitled to payment; (3) unconditional; (4) an offer to pay the amount of money due; 
and (5) coupled with an actual production of the money or its equivalent. The rules that 
govern tenders are strict and strictly applied; a tender must be one of full performance 
and unconditional to be valid; moreover, the party alleging an offer of tender must 
possess the ability to perform, and the tender must be made in good faith. Unlike the 
situation where performance by one party is a condition precedent to performance by 
the other, where conditions are concurrent, the allegation of tender need not be of 
absolute tender. A tender conditional on contemporaneous performance by the 
defendant is sufficient and necessary. It has sometimes been said that in such a case, an 
allegation of readiness and willingness on the part of the plaintiff is sufficient or even 
that this is not part of the plaintiffs case. However, while in suits for specific 
performance a different rule prevails in many jurisdictions to maintain an action for 
legal relief, the plaintiff must not only be ready and willing to perform but also must 
have manifested this before bringing the action, by some offer of performance to the 
defendant, for, otherwise, both parties might be ready and willing and each stay at 
home waiting for the other to come forward. While the situation is possible that each of 
two parties has a right to specific performance against the other, it is not possible that 
each shall have a right to damages for a total breach of the contract.

15

16

17

18

19

20

21

22

23

24

25

26

27

28



1 (Citations omitted).

In Bank of America, N.A. v SFR Investment Pool 1, LLC 134 Nev. 604, 610-11 (2018) the

Nevada Supreme Court discussed the obligation of a tendering party. The Supreme Court stated:

Whether a tendering party must pay the amount into court depends on the nature of the 
proceeding and the statutory and common law of the
jurisdiction. See Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R. 
938 (1921) (“Generally, there is no fixed rule in equity which requires a tender to he 
kept good in the sense in which that phrase is used at law.”); see 
also Restatement (Third) of Prop.: Mortgages § 6.4 (Am. Law Inst. 1997) (“The tender 
must he kept good in the sense that the person making the tender must continue at all 
times to be ready, willing, and able to make the payment.”). Where payment into court 
is not explicitly required, “averment of a readiness and willingness to bring the money 
into court, and pay the same on the order of the court, is sufficient.”
Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R. 938 (1921). And, 
“the necessity of keeping a tender good and of paying the money into court has no 
application to a tender made for the purpose of discharging a mortgage lien.” 
Annotation, Unaccepted Tender as Affecting Lien of Real Estate Mortgage, 93 A.L.R. 
12 (1934) (explaining that such a tender would either immediately discharge the 
mortgage lien or the lien would remain unimpaired by the tender).

5

10

11

12

13

14

15 (Citations omitted).
16

If a party seeks to reinstate a loan having alleged a wrongful foreclosure occurred in that the
17

party was not in default, then the party must still allege and prove the party performed and has the
18

ability to tender any amounts in contention and to continue performing. Turner v Seterus, Inc, 2119

Cal.App 5th 516, 530-31 (Ct. App 3rd CA 2018).20

21 Substantial Compliance andNRS 107.080G.
22

NRS 107.080 (5) through (8) states:
23

5. Every sale made under the provisions of this section and other sections of this 
chapter vests in the purchaser the title of the grantor and any successors in interest 
without equity or right of redemption. Except as otherwise provided in subsection 7, a 
sale made pursuant to this section must be declared void by any court of competent 
jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially 
comply with the provisions of this section;

24

25

26

27

28



(b) Except as otherwise provided in subsection 6, an action is commenced in the 
county where the sale took place within 30 days after the date on which the trustee’s 
deed upon sale is recorded pursuant to subsection 10 in the office of the county recorder 
of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the action is 
recorded in the office of the county recorder of the county where the sale took place 
within 5 days after commencement of the action.

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a) of 
subsection 4 to the grantor, to the person who holds the title of record on the date the 
notice of default and election to sell is recorded, to each trustor or to any other person 
entitled to such notice, the person who did not receive such proper notice may 
commence an action pursuant to subsection 5 within 90 days after the date of the sale.

7. Upon expiration of the time for commencing an action which is set forth in 
subsections 5 and 6, any failure to comply with the provisions of this section or any 
other provision of this chapter does not affect the rights of a bona fide purchaser as 
described in NRS 111.180.

8. If, in an action brought by the grantor or the person who holds title of record in 
the district court in and for the county in which the real property is located, the court 
finds that the beneficiary, the successor in interest of the beneficiary or the trustee did 
not comply with any requirement of subsection 2, 3 or 4, the court must award to the 
grantor or the person who holds title of record:

(a) Damages of $5,000 or treble the amount of actual damages, whichever is

i

2

3

4

5

6

7

8

9

10

11

12

13

greater;14

(b) An injunction enjoining the exercise of the power of sale until the beneficiary, 
the successor in interest of the beneficiary or the trustee complies with the requirements 
of subsections 2, 3 and 4; and

(c) Reasonable attorney’s fees and costs,
unless the court finds good cause for a different award. The remedy provided in this 
subsection is in addition to the remedy provided in subsection 5.

15

16

17

18

In Schleining v Cap One, Inc, 130 Nev. 323, 327 (2014), the Supreme Court held that NRS19

107.080 does not require strict adherence. The Court focused upon the “does not substantially comply20

21 with” language. In Dayco Funding Corporation v Mona, 134 Nev. 929 (2018) the Nevada Supreme
22

Court held that substantial compliance is found when the title holder “had actual knowledge of the
23

default and the pending foreclosure sale” and “was not prejudiced by the lack of statutory notice.” Id.
24

citations omitted.25

26

27

28
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This Court found one decision which stated that inaccurate numbers regarding a deficiency was

not grounds to find that a notice of default was not in substantial compliance. Kehoe v Aurora Loan

Services LLC, 2010 WL 4286331 (US Dst. Ct D. Nev 2010).3

H. Computation of Damages-NRCP Rule 16.1
5

NRCP Rule 16.1 (a) (1) (iv) requires an initial disclosure regarding the Plaintiffs computation

of damages:

(iv) a computation of each category of damages claimed by the disclosing party—who 
must make available for inspection and copying as under Rule 34 the documents or 
other evidentiary material, unless privileged or protected from disclosure, on which 
each computation is based, including materials bearing on the nature and extent of 
injuries suffered; ....

8

9

10

11

In Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. 261, 265 (2017), the Nevada Supreme Court
12

held that NRCP Rule 37 (c) (1) “provides the appropriate analytical framework for district courts to13

employ in determining the consequence...” for a failure to comply with NRCP Rule 16.1. The party14

15 in violation must show a “substantial justification” or that the failure is harmless to avoid sanctions
16

that include the exclusion of evidence. Id.
17

NRCP Rule 37 (b) (1) states:
18

(b) Sanctions for Failure to Comply With a Court Order.
(1) For Not Obeying a Discovery Order. If a party or a party’s officer, 

director, or managing agent — or a witness designated under Rule 30(b)(6) or 31(a)(4) 
— fails to obey an order to provide or permit discovery, including an order under Rule 
35 or 37(a), the court may issue further just orders that may include the following:

(A) directing that the matters embraced in the order or other designated 
facts be taken as established for purposes of the action, as the prevailing party claims;

(B) prohibiting the disobedient party from supporting or opposing 
designated claims or defenses, or from introducing designated matters in evidence;

(C) striking pleadings in whole or in part;
(D) staying further proceedings until the order is obeyed;
(E) dismissing the action or proceeding in whole or in part;
(F) rendering a default judgment against the disobedient party; or
(G) treating as contempt of court the failure to obey any order except an 

order to submit to a physical or mental examination.

19

20

21

22

23

24

25

26

27

28
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1 V. FINDINGS OF FACT
2

In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,1.
3

Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded
4

deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and5

Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of6

7 the lender. Vicenta Lincicome executed the documents that created the deed of trust and
8

note and understood she had a 30-year maturity date.
9

On August 15, 2011, MERS recorded an assignment of the deed of trust, transferring the2.10

interest in the deed of trust to BANA, Successor by Merger to BAC Home Loansii

12 Servicing, LP FKA Countrywide Home Loans Servicing LP.
13

On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its3.
14

interest to U.S. Bank.
15

In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.4.16

In January 2009, the trustee under the deed of trust at the time recorded a notice of default.5.17

18 In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new6.
19

loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
20

payments.
21

BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch7.22

in Carson City on September 1, 2009. The Plaintiffs attempted to make the second23

24 payment at a BANA Branch but it was rejected as BANA’s computer system did not
25

recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their
26

deposition testimony states they were aware of the breach at that time.
27

28
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8. The Plaintiffs made no other attempts to mail the payments. BANA then notified the
i

Plaintiffs in October of 2009 stating that the loan had not been modified. However, then2

BANA signed the LMA and recorded it in March of 2011.3

4 9. In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
5

property at $381,000. The Plaintiffs made no payment at the time of bankruptcy filing or
6

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.
7

10. BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no8

9 payment on the offer. BANA offered another modification on April 2015 but the loan was
10

service released to Fay Servicing prior to the final payment.
ii

11. In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
12

decree was filed by the Bankruptcy Court in July of 2015.13

12. On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of14

15 default.
16

13. On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
17

assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank
18

and Fay Servicing as interested parties.19

14. The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff20

21 Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
22

parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
23

three payments of $2462.30 as an offered trial period plan. The payments had to be made
24

on April 1, 2018, May 1, 2018 and June 1, 2018.25

26 15. The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in
27

lieu of foreclosure. A certificate for foreclosure was issued.
28
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16. The Plaintiffs did not place the required monthly payments in a bank account or escrow
i

account. Plaintiffs spent all of their income on either items. Plaintiffs do not have2

sufficient funds to pay off what is owed under any theory as to what instrument controls the3

4 computation of what is owed.
5

17. In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that
6

they could not afford to make payments on the mortgage. The Plaintiffs have never averred
7

to the Court that they are ready, willing, and able to perform on the original mortgage or8

9 subsequent modifications.
10

18. A Notice of Default and Notice of Sale was filed against the subject property.
ii

19. On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
12

claims and declaratory relief regarding the foreclosure sale of the subject property.13

20. On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and14

15 then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
16

Penuanent Injunction with the Court.
17

21. On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
18

Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount19

of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.20

21 22. The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
22

property for $294,000.01.
23

23. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of
24

the subject property was recorded.25

26 ANALYSIS
27

The gravamen of the Plaintiffs’ causes of action is the alleged breach of the 2009 Loan
28
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Modification Agreement by Defendant BANA. The Plaintiffs allege that Vincenta Lincicome executed
i

and mailed the application in July of 2009. The Court infers from these allegations that the Plaintiffs2

believe that the mailing of the application constituted an acceptance and the LMA was from that point3

4 on a binding contract between the parties.
5

After mailing the forms, BANA accepted a payment and informed the Plaintiffs that they
6

would investigate whether the LMA was accepted. In October of 2009, the Plaintiffs received a
7

mortgage statement indicating that BANA had not accepted the LMA and was using the terms of the8

9 original agreement. From these alleged facts, the Court cannot find an offer and acceptance of the
10

LMA had occurred. BANA’s conduct and statements clearly indicated the original agreement had not
n

been modified.
12

If the original agreement was still in place, then the Plaintiffs were legally obligated to perform13

as promised. No one argued that BANA had invited the Plaintiffs to apply for the modification which14

15 could be rejected. The Plaintiffs never received any notice from BANA that BANA accepted the
16

LMA until March of 2011. It is unclear to the Court that the two year delay could constitute an
17

acceptance nunc pro tunc, but as explained herein, it makes no difference to the Court’s analysis.
18

No issues of fact exist as to whether the Plaintiffs would have failed to make the required19

payments under any of the purported offers and alleged agreements. The Plaintiffs, admittedly, had no20

21 ability to pay and made no attempt to put any payments aside once BANA or other Defendants made a
22

demand for payment. The Plaintiffs also admitted that they entered into different modification plans
23

after the LMA based upon their inability to pay.
24

The Plaintiffs rely on a theory that their performance was permanently excused by the failure25

26 of BANA to accept a single payment under the terms of the LMA. The Plaintiffs also rely on a theory
27

that their performance was excused by the failure of Fay to accept a payment under a modification on
28
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a subsequent modification. These theories fail under relevant law for several reasons.
i

If, as alleged, the LMA was effective upon mailing, then the breach occurred in 2009. If as2

alleged the LMA was effective in 2011, then the breach occurred in 2011. The Plaintiffs were told that3

4 SANA would not accept the modified payment in 2009. They understood SANA would not perform
5

under the LMA in October of 2009. They failed to bring an action against BANA until November 7,
6

2018. The six year statute of limitations in NRS 11.190 would apply. The date of the filing of the
7

LMA had no impact on the date of the breach.8

9 Additionally, if the LMA or subsequent modification was effective, then the Plaintiffs’ theory
10

of excuse of performance also fails as contract law requires a non-breaching party to elect a remedy in
ii

a reasonable time. As stated in 17B C.J.S. Contracts § 722, the non-breaching party must accept the
12

repudiation and elect a remedy. The non-breaching party must also act promptly and within a13

reasonable time. The Plaintiffs did nothing in either 2009 or 2011. Restitution to the lenders would14

15 also apply if the Plaintiffs had chosen to accept the repudiations and end the agreement.
16

The theory of excuse put forth by the Plaintiffs also ignores the materiality and order of the
17

performances under the agreement. A lender materially performs by providing the funds requested
18

under the loan. A borrower must then materially perform by making the monthly payments. Further,19

the theory of excuse of performance may delay the need to perform but it does not discharge the duty20

21 to pay once the performance was demanded. Performance could be demanded as the Plaintiffs did not
22

accept the repudiation.
23

Contract and mortgage law would also require that the Plaintiffs remain ready, willing and able24

to perform each month. The deposition testimony clearly indicated that the Plaintiffs could not25

26 perform under any of the offers and modifications of the original agreement.
27

The Plaintiffs entered into a bankruptcy after their incomes went down and they had an
28

14



unanticipated tax bill. The bankruptcy filing indicates that the Plaintiffs believed they were under the
i

original agreement and represented such to the bankruptcy court. The facts establish that the Plaintiffs2

did not have the ability to make the payments under any of the offers or alleged agreements. They3

4 have failed to pay for over a decade. The Plaintiffs had made no effort to tender the missed payments
5

under any of the agreements.
6

Additionally, as the Plaintiffs did not act upon the failure of BANA or its successors to accept
7

the payment and repudiate the LMA or modification in a reasonable time, then subsequent agreements8 /
9 and the bankruptcy could act as an intervening event and excuse any breach of not accepting the

10
original LMA payments. The subsequent modifications and agreement to provide a deed in lieu of

n
foreclosure would have excused the original alleged breach.

12

The failure of the Plaintiffs to repudiate the agreement also allowed BANA or its successors to13

demand at a later time that the Plaintiffs perform. Since their performance was merely delayed, the14

15 Plaintiffs became the breaching party once BANA and its successors made a demand for payment and
16

payment did not occur. The Plaintiffs tendered very few payments over the course of a decade. The
17

Plaintiffs should have offered the payments under the LMA if they believed it was in effect. They
18

could have preserved any rights they believed they had under the LMA by making a tender after19

receiving the notice of default.20

21 Claim preclusion would also apply. The Plaintiffs are not entitled to switch theories depending
22

upon what court they are in. BANA would be bound as well by any representations made in the
23

bankruptcy proceedings.
24

Disturbing to the Court, the Plaintiffs seem to believe that they can game the system to avoid25

26 repaying the money borrowed and to remain in a house rent free. Albert Ellis Lincicome, Jr.’s
27

testimony clearly establishes that the Plaintiffs want more time to continue their free ride. If they have
28
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to abuse a mediation program to get more time then so be it. The Plaintiffs’ signatures affirming that
i

they would be bound by the agreement meant nothing. The Plaintiffs admit to engaging in bad faith.2

Under Jones, the mediated agreement of deed in lieu of foreclosure is enforceable. The3

4 Plaintiffs admitted that they chose not to enter into the offered terms. The agreement settled all claims
5

regarding the mortgage. The Plaintiffs have an obligation under the agreement to surrender the
6

property. NRS 40.453 does not apply as argued in other motions.
7

The foreclosing defendants substantially complied with NRS 107.080 notice requirements.8

9 The Plaintiffs were clearly noticed that they were in default and when the foreclosure sale would
10

occur. The fact that they disputed the amount of the default did not create any prejudice to them as
n

they never intended to make a tender of any amount. The notice provided them the opportunity to file
12

an action to stop the foreclosure sale which they then did. They were given an opportunity to file a13

bond and then perform under the agreement they argued was in effect, but then failed to do so.14

15 Finally, the Court finds that the failure to provide a computation of damages as required by
16

NRCP Rule 16 has not been justified. The Plaintiffs failure to provide the computation cannot be
17

justified by their counsel’s belief that to deal with damages at a later point in time is more economical.
18

The epidemic and the Plaintiffs’ hectic schedule has no impact on Counsel’s determination of19

damages. The Plaintiffs had over two years to comply with the rule.20

21 The Court also notes that the Plaintiffs were supposed to negotiate in good faith during a
22

settlement conference that was ordered. How they could do so without understanding their damages is
23

perplexing. Is this just more bad faith? The Court believes that the appropriate sanction is to strike all
24

allegations concerning monetary damages from the Complaint as the failure appears to be made in bad25

26 faith and in an effort to prolong this matter further.
27

CONCLUSIONS OF LAW
28
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1. Sanctions striking allegations the Plaintiffs have suffered monetary damages are 

appropriate as the Plaintiffs have not justified their failure to provide a computation of 

damages pursuant to NRCP Rule 16.1.

2. The Plaintiffs are not entitled to partial summary judgment.

3. The Defendants are entitled to summary judgment.

i

2

3

4

5

6 VI. ORDER
7 Therefore, based upon the above and good cause appearing, IT IS HEREBY ADJUDGED and 

ORDERED that BANA’s request for sanctions is GRANTED. The Court strikes all allegations in 

the Complaint that the Plaintiffs have suffered monetary damages.

8

9

10

IT IS HEREBY FURTHER ADJUDGED and ORDERED that that Plaintiffs’ Motion forii

Partial Summary Judgment is DENIED.12

13
IT IS HEREBY FURTHER ADJUDGED and ORDERED that the Motions for Summary 

Judgment filed by BANA, Shellpoint Mortgage Servicing, Prof-2013 M4 Legal Trust, U.S. Bank,
14

15
National Association as Legal Trustee (“U.S. Bank Trust”) and Fay Servicing LLC., are GRANTED.

16

IT IS HEREBY FURTHER ADJUDGED and ORDERED that BANA’s request for NRCP17

Rule 54(b) certification as a final judgment is GRANTED. The Court finds no just reason for the18

delay.19

20

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is
21

VACATED. The Court found the pleadings sufficient to enter an order without argument.
22

/
23

A' /■DATED: This 23rd day of June, 2021. j
24

HON. LEON ABERASTURI 
DISTRICT COURT JUDGE

25

26

27

28
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Scott R. Lachman, Esq.
Akerman LLP
1635 Village Center Cir. Ste. 200 
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedge wood, LLC 
2320 Potosi St., Ste. 130 
Las Vegas, NV 89146
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