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Bank of America, N.A. (BANA) submits this limited opposition to
Breckenridge Property Fund 2016, LLC's motion to dismiss appeal.
l. INTRODUCTION

Albert Ellis Lincicome, Jr. and Vicenta Lincicome (appellants) appealed
three district court orders: (1) summary judgment for BANA, Prof-2013 M4 Legal
Trust, U.S. Bank, National Association as Legal Trustee (U.S. Bank), Shellpoint
Mortgage Servicing, and Fay Servicing, LLC; (2) summary judgment for
Breckenridge; and (3) non-monetary status of Sables, LLC. When BANA moved
for summary judgment, it specifically requested the district court certify judgment
as final pursuant to NRCP 54(b). U.S. Bank, Shellpoint, and Fay Servicing joined
BANA's motion, and the district court certified the judgment using the talismanic
NRCP 54(b) language. The judgment expressed in that order is therefore final as to
BANA, U.S. Bank, Shellpoint, and Fay Servicing.
II.  STANDARD OF REVIEW

Pursuant to NRAP 3A(b)(1) an appeal may be taken from a "final judgment
entered in an action or proceeding commenced in the court in which the judgment is
rendered.” A final judgment is one that disposes of all the issues presented in the
case and leaves nothing for the future consideration of the court, except for post-
judgment issues such as attorney's fees and costs. Saticoy Bay, LLC, Series 9720

Hitching Rail v. Peccole Ranch Cmty. Ass'n, 137 Nev. Adv. Op. 52, 495 P.3d 492,
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496 (2021); see Lee v. GNLV Corp., 116 Nev. 424, 426, 996 P.2d 416, 417 (2000)
(defining a final judgment). The purpose is to promote judicial economy by avoiding
piecemeal appellate review. Valley Bank of Nev. v. Ginsburg, 110 Nev. 440, 444,
874 P.2d 729, 733 (1994).

NRCP 54(b) provides an exception to the final judgment rule when multiple
parties are involved: "the court may direct the entry of a final judgment as to one or
more but fewer than all of the parties only upon an express determination that there
IS no just reason for delay and upon an express direction for the entry of judgment.”
A properly certified final judgment pursuant to NRCP 54(b) is independently
appealable. See Hernv. Erhardt, 113 Nev. 1330, 1334 n. 4, 948 P.2d 1195, 1197 n.
4 (1997); Aldabe v. Evans, 83 Nev. 135, 425 P.2d 598 (1967).

I1l. STATEMENT OF RELEVANT FACTS

1.  On May 23, 2007, appellants executed a note and deed of trust that was
secured by the subject property. Exhibit A.

2. Appellants subsequently defaulted on that loan obligation resulting in a
notice of default and notice of sale being recorded against the subject
property. Exhibits B & C.

3. On November 7, 2018, appellants filed a complaint for injunctive relief,
breach of contract, and declaratory relief regarding the scheduled

foreclosure sale of the subject property.
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10.

11.

12.

61463921;1

On November 8, 2018, appellants recorded a lis pendens on the subject
property and also filed an application for ex parte restraining order,
preliminary injunction, and permanent injunction.

On December 31, 2018, the court entered an order enjoining the foreclosure
on the subject property if appellants timely posted of a bond in the amount
of $172,610.67 and additional security in the amount of $2,105.10 per
month thereafter.

Appellants failed to post the bond, and the subject property went to
foreclosure sale on or about January 4, 2019. Breckenridge purchased the
subject property at the NRS 107 foreclosure. Exhibit D.

On May 30, 2019, the district court granted Sables, LLC's declaration of
non-monetary status (Sables Order). Exhibit E.

On December 20, 2019, appellants filed their second amended complaint.
Breckenridge subsequently filed a counterclaim against appellants.
Exhibit F.

All parties filed summary judgment motions.

BANA's summary judgment motion included a request to certify the
judgment as final pursuant to NRCP 54(b).

U.S. Bank, Shellpoint, and Fay Servicing joined BANA's summary

judgment motion.



13. On June 23, 2021, the district court granted Breckenridge's motion for
summary judgment (Breckenridge Order). Exhibit G.
14. On June 23, 2021, the district court denied appellants' partial motion for
summary judgment; granted the motions for summary judgment filed by
BANA, U.S. Bank, Shellpoint, and Fay Servicing; and certified the
judgment as final (BANA Order). Exhibit H.
15. OnJuly 19, 2021, appellants noticed their appeal of the BANA Order, the
Sables Order, and the Breckenridge Order.
IV. ARGUMENT
This court has jurisdiction over the parties included in the BANA Order. The
district court entered a final judgment as to BANA, U.S. Bank, Shellpoint, and Fay
Servicing. Exhibit H. The BANA Order directed the entry of a final judgment:
"BANA's request for NRCP 54(b) certification as a final judgment is GRANTED."
Id. at p. 17. The BANA Order also included an express determination that there is
no just reason for delay: “The Court finds no just reason for the delay.” Id.
This court has jurisdiction over the parties to the BANA Order (BANA, U.S.
Bank Trust, Shellpoint, and Fay Servicing) since appellants appeal from a final
judgment as to those parties. See NRAP 3A(b). BANA expresses no opinion on the

finality of the Breckenridge Order or the Sables Order. Exhibits E & G.
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V.  CONCLUSION

The court should allow the appeal to proceed as to BANA, U.S. Bank,
Shellpoint, and Fay Servicing regardless of whether there is jurisdiction as to the
Breckenridge Order or the Sables Order.

DATED the 29" day of December 2021.

AKERMAN LLP

/s/ Paige L. Magaster

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

SCOTT R. LACHMAN, ESQ.
Nevada Bar No. 12016

PAIGE L. MAGASTER, ESQ.
Nevada Bar No. 15557

1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE

I certify that | electronically filed on December 29, 2021, the foregoing
DEFENDANT BANK OF AMERICA, N.A.'S LIMITED OPPOSITION TO
BRECKENRIDGE PROPERTY FUND 2016, LLC'S MOTION TO DISMISS
APPEAL with the Clerk of the Court for the Nevada Supreme Court by using the
Court's electronic file and serve system. | further certify that all parties of record to
this appeal are either registered with the Court's electronic filing system or have
consented to electronic service and that electronic service shall be made upon and in
accordance with the Court's Master Service List.

| declare that I am employed in the office of a member of the bar of this Court

at whose discretion the service was made.

/sl Patricia Larsen
An employee of AKERMAN LLP
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(A) "Security Instrument" rlneans this document whlch is dated MAY 23 2007

together with all Riders to this document. CoL .
(B) "Borrower" is ° VICENTA LINCICOME, A MARRIED WOMAN LT Lo

v, . L '

* Borrower is the trustor under this Security Instrumem PN
(C) "Lender® is . SIERRA PACIFIC MORTGAGE C'OMPANY’, INC

Lender is a. . CORPORATION organized and eﬁsﬁng under the laws of "' CALIFORNIA
Lender's address is © | .‘50 .I'RON POINT C'IRC'LE, STE 200, FOLSCM, CA B5p30-

| (D) "Trustee" is GREENI-IEB..D INVESWI’S e, , A CALIEDRNIA coapomrrom
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" (B) "MERS" 1s Mortgage Eléctronic Registratlon Systems, Inc. MERS is a separate corporation that is acting solely

“as a nominee for Lender and Lender's successors and assigns, MERS is the beneficiary under this Security
nstrument. MERS is organized and existing under the laws of Delaware, and has an address and telephone number
of P. 0. Box 2026, Flint, Michigan 48501-2026, fel, (388) 679.MERS. © - oo
(F) "Note" means the promissory note signed by Borrower and dated MaY 23, 2007

"The Noie states that Borrower owes Lender Ct ' . R ' RN

THREE HUNDRED EIGHTY-ONE THCOUSAND ONE HONDRED FIFTY and NO/100-—-- ° Dollars .

(US.s  381,150.00 . ) plus interest. Borrower has promised to pay (his debt in regular Perlodic, . -
Payments and to pay the debt in full not later than JUNE 1. 2037 - .-
(@) "Property" means the property that is described below under the hieading “Transfer of Rights in the Property,” )
(H) “Loan" means the debt evidenced by the Note, plus'intercst, any prepayment chayges and late charges due .-
uader the Note, and all snras due nnder this Security Instrument, plus Inderest. . e
(I} "Riders" means all Riders to this Security Instrument that are executed by Borcower, The following Riders are |
o be executéd by Borrower [check hox as-applicable]: L . L e

[ sdAdjustable Rate Rider [ ] Condominium Rider - - - [ ) Second Homeé Rider

[ 1 Balloan Rider [ ] Planned Unit, Development Rider L ] Other(s) {specify] , o
[ 1 1-4 Pamily Rider- { ) Biweekly Payment Rider INTEREST ONLY. RIDER L

b

{ ] V. A, Rider

() " Applicable Law" means all controlting applicable federal, stata and local statutes, regulations, ordinances and .
sdministrative rules and orders (that have the effect of law) as well as all applicable final, non-sppeatatile judicial
oplnions. ' T o _ L e '
(K) "Community Association Dues, Fees, and Assessments" means all dues, Tees, assessments and other charges
. that ave jmposed on Borrower or the Property by a condeminium association, hemaowners associatlen or similar °
organization. _ ST o ' , B
(L) "Electromic Funds Transfer” means any transfer of funds, other than a transaction orlginated by check, draft,
or sihilar paper instrument, which is initiated through an electronic terminal, telephonic instrument, tomputer, or
" magnetic tape so as (o order, Instruct, or authorize a financial institution te debit or credit an account. Such term
fucludes, but is not limited fo, point-of-sale transfers, automated tellex machine transactions, transfers initlated by
telephone, wire transfers, and automated cléaringhouse transfers. Do
(W) "Escrow Ytems" means those ilems that are described tn Section 3. ' ' B y
(N} "Miscellaneous Proceeds” means any compensation, setflement, award of datmages, or proceeds paid by any
third party {other than jusurance proceeds paid under the coverages described tn Section 5) for: (i} damage to, or
destruction of, the Property: (i) condemniation or other taking of a1} or any part of the Property; (i) conveyance ..
ift lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the valwe and/or condition of the -
Property, . - . : S T oL e
(@) "Mortgage Insurance" méans insurance protecting Lender against the nonpayment of, or default on, the Loan,
{E) "Periedic Payment" means the regularly scheduled amount due for (i) principal and interest under the Note,
ptus (i) any amounts under Section 3 of this Security Instrument, ~ - - , :
. (Q) "RESPA" means the Real Estate Setflement Procedures Act (12 U.S.C. §2601 el seq.) and its mplementing
regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to tima, or any additional
or successor legislation or regulation that governs the same subject matter. As used i this Security Instrument,
"RESPA" refers 1o all requirements and restrictions that are imposed in regard to a “federally related mortgage
loan" even if the Loan does not qualify as a "federally related mortgage-loan" under RESPA. X .
(R) "Successor in Interest of Borrower"” means any party that has taken tide (o the Property, whether or not that
party has assumed Borrower's obligations under the Note anil/or this Security Instrument, “ .

o Y ' Loan . No: 0000479436
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TRANSFER OF RIGHTS IN THF; PROPERTY -

. The heneficlary of this Secunty Instfument is MERS f{solely as nominee for Lender and Lender 5 successars and ,
assigns) and the successors and assigns of MERS. This Security Instrumient secures to Lender: (i} the repayment
of the Loan, and all renewals,. extehsions and modifications of the Note; and (it) the performance of Borrower's -
. covenants and agreemients under this Security Instrument and the Note, For this purpose, Borrower irrevocably

granis and conveys to Trustee, in trust, with power of sale, the following described pmperty 10cated in the
COUNTY of - LYON .

[Type of Record{ng J’unsdictmn} © . ° [Name of Recording Jurxsdiction]

,LE‘GAI; DESCRIPTION ATTACHE:D HEREID AND I\:EDE A PART HEREOE‘ AS EXHIBIT AL,

.o

which currently has the’ address of 70 RT VERST DE DRIVE . - CLo | (Street],
DAYTON _ . _ ) [Clty] Nevada 39403 [Zip Code] (© Pmperty Adclress")

TOGETHER WITH all the improvements now or hereafter er ected on the propery, a and all easements,
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shiall also be :

" covered by this Security Instoament. Al of the foregoing is referred to in this Security Instrument as the “Property.”

Borrower understands and agrees that MERS holds ogly legal tifle to the Interests granted by Borrower in this

- Securify Instrument; but, if necessaryto comply with law or custom, MERS {as nominee for Lender and Lender's -
" successors and assigns) has the right: to exercise any or all of those Interests, including, but not Ymiled to, the right ’
to foreclose and sell the Praperty; and to take any acﬂon xeqmred of Lender mcludmg but not Hmited to, releasmg
and cam:ehng this Secum}r Tnstrument, ‘ . .. )

BORROWER COVENANTS that BOI‘E‘OWer is Iawfully smsed of lhe estate hereby conveyed and has the nght

.10 grant and convey the Property and that the Property is unehoumbered, except for encumbrances of record.

Rorrower warrants and will rl{ef'end genara]ly lhe dile ta ihe Pmperty against all clalms and demands, suhject to any '
encumibrances of record .

THIS SECURITY' INSTRUMENT combines uniform covenants for national vse and nnn-umform covehants
wath Hmited vanatmns by _]urisdxcﬁon 10 constitete a umfnrm secunty instrument covering rea[ property.

UNIFORM COVENANTS. Borrawer and Lender covenant and agree as follows: )
1. Payment of Principal, Interest, Bscrow Items, Propayment Chatges, and Late Charges Borrower
shall pay when dve the principal of, and interest on, the debt evidenced by the Note and any prepayment chatges
and late charges due under the Note. Borrower shall aldo pdy funds for Escrow Ytems pursuant to Section 3. )
Payments due under the Note and this Secarity Instruraent shall be made in U.S, curfency. However, if any check
- or other instcument received by Lender as payment under the Nofe or this Security Instrument is returned to Lender
unpaid, Lender may require that any or all subsequent payments due under the Note and this Security Instrument
be made in one or more of the following forms, as selected by Lender; (a). cash; (b). money order; (¢) tertified
. check, bank check, treasurer's check or.cashier's cheek, provided.any such cl1eck is draws upon apn institution
whose deposits are {nsured by a federal agency, iustrumentality, or entity; or {d) Electronic Funds Transfer,
* Payments are deemed received by Lender when received at Lhe location designated in the Nole or at such
other location as may be designated by Lender tn accordance with the netice provisions in Section 15, Lender-may .
return any paymeit or partial payment if the payment or partial payments are insufficlent 10 bring the Loan curreny,
Lendér ray accept any payment or partial payment Insufficient fo bring the Loan current, without watver of any
rights héreunder or prejudu:e to its rights to reﬁxse such paymenl or partial payments in the future, but Lender is
‘Loan. No. 00004 79436
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not obligated to apply such payments at the time such payments aré accepted. If each Periodic Payment is applled , -
as of ifs schedwled due date, then Lender need not pay interest on unapplied funds. Lender may hiold such unapplied -
funds until Bogrower makes payment to bring the Loan current. If Borrower does not do so within 2 reasonable
period of time, Lender shall either apply such funds or return them to Borrower. If not applied earlier, such funds
will be applied to the owstanding principal balance under the Note immediately prior to foreclosure. No offset or
rlaim which Borrower might have now or in the future against Lender shall relieve Borrower from making payments
due under the Note and this Security Instrument or pesforming the covenanis and agreements secured by this
Security Instrament., : T . R R
2. Applicaticn of Payments or Proceeds, Except as otherwise described in this Sectiont 2, all paymenis
accepted and applied by Lender shall be applied in the following order of priority: () interest due under the Note; -

(b) principal due under the Note; (c) amounts due under Section 3. Such paymenis shall be applied fo each Perlodic . .

. Payment in the order in which it became due. Any remaining amounts shall be applied first (o late charges, second -
to any other amounts due under this Security Instrument, and then to reduce the principal balance of the Note.
" If Lender receives a payment from Borrower for a delinquent Perlodic Payment which includes a sufficlent
amount to pay any late charge due, the payraent may be applied to the delinquent payment and the late charge, If
more than one Periodic Paymenl s outstanding, Lender may apply any payment received from Borrower to the

repayment of the Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that .

.any excess exists after the payment is applied to the full payment of one or more Periodic Payments. such excess .
may be applied to any late chargés due. Voluntary prepayments shall be applied first (o any prepayment charges
and then as described in the Note. * ° § . o C o

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to printipal due under the Note
shall not extend or postpone the due date, or change the amouni, of the Periodic Payments.” ; :

] 3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under the
Note, until the Nate is pald in full, a sum (the "Funds") to provide for payment of amounts due for: (2) taxes and -
assessments and other items which can attain priovity over this Security Instrument as & lien or encumbrance on the .

" Property; (b) leasehold payments or ground yents on the Property. if any; (¢) premiums for any and all insurance
required by Lender under Section 5; and {d) Mortgage Insurance premiums, if any, or amy sums payable by -
Borrower to Lendér in lieu of the payment of Mortgage Insurance prexniums in accordance with the provisions of
Sectlon 10, These items are called "Escrow Items." At origination or at any flme during the term of the Loan,
Lender may require that Community Assoclation Dues, Fees, and Assessments, if any, be escrowed by Borrower,

“and such dues, fees and assessments shall be an Escrow Ttem. Borrower shall promptly fuxnish o Lender all notices
of amountis to be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items untess Lender
waives Borrower's obligation to pay the Funds for any or all Escrow Itemts, Lender may walve Borrower's
.obligation {o pay to Lendet Kunds for any or all Escrow Items at any time. Any swch waiver may only be in writing,
In the event of such waiver, Borrower shall pay directly, wken and where payable, the amounts due for any Escrow

_ Ttems for which payment of Funds has been waived by Lender and, if Lepder requires, shall furnish to Lender

. receipts evidencing such payment within such time period as Lender may require. Borsower's obligation to.make .

such payments and to provide receipts shall for all purposes.be deemed 10 be a covenant and agreefment contained

in this Security Instrument, as the phrase "covenant and agreement" is used in Section 9, If Borrower is obligated

o pay Escrow ltems directly, pursuant to a waiver, and Borrawer fails {o pay the amount due for an Escrow Item, -

.. Lender may exercise is rights under Section 8 and pay such smount and Borrower shall then be obligated under
Section 9 to repay to Lender any such amount, Lender may revoke the waiver as to aiy ox all Escrow Xtems at any

. time by a notice given in accordance with Section 15 and, upon such revocation, Borrower skall pay to Lender all -
Funds, and le such amounts, that are then required wnder this Section 3. ., """ . S

Lender may, at any time, collec and hold Funds in an amount (2) sufficient 10 permit Lender to apply the
Funds at the time specified under RESPA, aud (b) not to sxceed the maximum amount a lender can require under -
RESPA. Lender shall esfimate the amount of Funds due on the basis of current data and reasenable estimates of -
expenditures of future Escrow ltems or otherwise in accorddnee with Applicable Law: ] '

‘ : U .+ ' . -Loan No: 0000479436 "
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’i‘he Funds shall be held in an institution whose deposits are insured by a federal égency. {nstrumentality, or
entity (fncluding Lender, if Lender is an tostitution whose deposlis are so jasired) or in agy Federal Home Loan

Bank. Lender shall apply the Funds to pay the Escrow llems no later thar the time specified under RESPA, Lender .

" shall nol charge Borrower for holding and applying the Funds, annually analyzir.:g the escrow accoling, of verifying
‘the Escrow Ttems. unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to make
such d charge. Unless an agreement is made In writing or Applicable Law requires interest to be pald on the Funds,
Lender shall not be required to pay Borrower any inferest or earnings on the Funds. Borvower and Lender can agree,
i writing, however, that interest shall be paid on the Funds. Lender shall give to Borrower, without charge, an
annual accounting of the Funds as required by BESPA. ., : Co
. If there is 2 surplus of Funds held in escrow, .as defined under RESPA, Lender shall account fo Borrowér
for fhe excess fupds In accordance with RESPA. If there is a shortage of Funds held in escrow, as defined under
RESPA, Lender shall notify Borrower as reguired by RESPA, and Borrower shall pay to Lender the amount
necessary to make up the shortage in accordance with RESPA, but in no mere thag 12 monthly payments. If there
is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify Borrawer as required by
RESPA, and Borrower shall pay to Lender the amount necessary to make up the deficiency in accordance with.
RESPA, but in no mort than 12 monthly payments. ..~ - .~ . : L C
" Upon payment in full of all sums secured by this Security Instrumient, Lender shall prompily refund to
Bosrower any Funds held by Lender. - ! Co o o Lo
4, Chapges: Liens. Borrower shall pay alf taxes, assessments, charges, fines. and impositions attributable
to the Property which can attain priority over this Security Instrument, leasehold payments or ground rents'on the
.. Property, if any, and Commurity Association Dues, Fees, and Assessments, If any. Ta the extent thal these items
are Escrow lters, Borrower shall pay them in the manner provided in Section 3." . . "
' Borrower shall pramptly discharge any lien which has priority over this Security Instrument unless Borrower:
() agrees in writing to the payment of the obligation secured by the lien in'a manner acceptable to Lender, but only
so long as Borrower is performing such agreenment; (b) comtests the Hen in good faith by, or defends agaist”
enforcement of the lien in, legal proceédings which in Lender's opinion operate to prevent the enforcement of the
lien while those proceedings are pexding, but only untll such proceedings’ are concluded: or {c) secures from the
holder of the lien an agreement satisfactory to Lender subordinating the lien to this' Security Instrument, If Lender
. determines that any part of the Pxoperty is subject to a lien which can attain priority over this Security Instrument,
Lender may give Boerower a notice idemifying the lien. Within 10 days of the date on which that notice, Is given,
Borrower shall satisfy the len or t2ke one or niore of the actions set forth above in this Section 4. .
 Lender may require Borrower (o pay a ome-time chaige for a real estate tax verifieation and/or reporting . -
. service used by Lender in connection with this Loan, ~ - . S e o
5. Property Tustvance, Bogrower shall keep the improvements now ‘exisiing or hereaftes erected on the
Property inswred agatast loss by fire, hazards included within the term “extended caverage,” and any other hazards
includidg, but not limited to, earthquakes and floods, for which Lender requires insurance, This Insurance shall be
- maintaiped in the amounts (including deductible levels) and for the periods that Lender requires. What Lender
requires pursuant to the preceding -sentences can chavige during the term of the Loan. The ipsurance carrier
providisg the insurance shiafl be chosen by Borrower subject to Lender's right to disapprove Borrower's choice, .
which right shall not be exercised unreasonably. Lender may reqpire Borrower o pay, in connection with this Loan,
either: (a) a one-time charge for flood zone determination, certification and tracking services: or (b) 2 ane-time
charge for flood zone determination and certification services and subsequent charges each time remappings or
similar changes occur which reasonably might affect such determination or certification. Rorrower shall also be.
responsible for the payment of any fees imposed by the Federal Emergency Management Agency in éourecdon with
the review of any flood zone determination resulting frém an objection by Borrower, , . "
If Borrower fails {o maintain any of the coverages described above, Lender may obfain insurance coverage,
at Lender's option and Borrower's expense. Lender.is under no obligation (o purchase any particular type or amount
‘of toverage, Therefore, such coverage shall cover Lender, but might or might not prolect Borrower, Borrower's
equity in thé Property, or the contents of the Praperty, against any risk, hazard ar liabiltty and might provide greater
or lesser coverage than was previeusly in effect. Borrower acknowledges that the cost of the insurance coverage
so ohtainied might.significantly exceed the cost of insurance that Borrower could have obtained. Any amounts
L L . - .- Loapn No: 0000479436 °
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_ disbursed by Lender under this Section 5 shall become additional debt of Borrower secured by this Securiy ° .
{nstrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be payable,
with such interest, upon notlce from Léader ta Borcower Tequesting payment; : x :

All insurance policies required by Lender and renewals of such policies shall be sulject ta Lender's right to

disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/ar as
an additional loss payee and Borrower further agrees to- generally assign rights to insurance proceeds ¢o {he holder
of the Note up ta the amount of the owistanding loan balance, Lender shall have the right to hold the policies and
renewal cerfificates. 1§ Lender requires, Borrower shall prompily give to Lender all recelpts of paid premiums and .
renewal aotices. 1f Borzower obtains any form of insurance coverage. not otherwise required by Lender, for damage’
“to, or destruction of, the Property, such policy shal], include a standard mortgage clause and shall name Lender as
mortgagee and/or as an addlifonal loss payee and Borrower further agrees to generally assign rights to insurance
proceeds to the holder of the Note up to the amouut of the outstanding loan balanee, - '
Yn {he event of toss, Borrower shall give prompt notice to the ingurance carrier and Lender. Lender may make
proof, of loss if not made promptly by Rorrower, Unless Lender and Borrower otherwise agree-in writing, any .
insurance proceeds, whether or not the underlying insurance was requied by Lender, shall be applied to restoration
or vepair of the Property, if the restoration or repair is economically feasible and Lender's security is not lessened.
" During such repair agd restoration perlod, Lender shali have the right fo hold such insurance proceeds until Leader
* has had an opporlunity to inspect such Property to ensure the woik has been completed to Lender's satisfaction,
provided thar such inspection shall be undertaken prampily, Lender may disburse proceeds for the repairs and”
restoration In a single payment or i a series of progress paymenis as the work is completed. Unless an'agreement
is made I writing or Applicable Law requires Interest to be paid on such insurance proceeds, Lender shall not be
required to pay Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third parties .
retained by Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower.
If the restoration or repair is.not economically feasible or Lender's security would be lessened, the insurance’’
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess,
if any, paid to Borrower, Such insurance proceeds shall-be applied i’ the order provided for in.Section 2.

" If Barrower abandons the Property, Lender may file, negotiate and settle any available nsurance claira and
related matters. If Borrower does not respond within 30 days to a natice from Lender that the insurance carrier has
offered to setile 2 claim, then Lender may negotiate and sefile the elaim. The 30-day period will begin when.the
notice is given. In either event, or if Lexder acquires the Property under Section 22 or otherwise, Borrower hereby

 assigns to Lender (2) Borrower's rights to any insurance proceeds in an amount ot ta-exceed the amounts unpatd
under the Note or (his Security Instrument, and (b) any other of Borrower's rights (other than the right to any refund-
of unearned premiunis paid by Barrower) under all insurance policies covering the Property, insofar as such rights
are applicable to the coverage of the Property. Leader may use the insurance proceeds either {o repair or restore
the Propérty or ta pay amonnts unpald under the Note or his Security Instrument, whether or not then due,

§. Ocoupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence .

within 60 days after the execution of this Security Instrument and shall continue to cceupy the Property as
Borrower's principal residence for at least one’year after the date of occupancy, unless Lender otherwise agrees in
weiting, which consent shall not be unreasonably wiihheld, or unless extenuating circumstances exist which are *
beyont Borrower's conteal. * © . o L " < L

7. Preservation, Maintenance and Protection of the Property; Insgections, Borrower shall not desiroy, -
damage or impair the Propety, allow the Property to.deteriorate or commit waste on the Property. Whether ornot -,
Borrower is residing in the Property, Borrower shall maintain the Property In order to prevent the Property from
deteriorating or decreasing in value due to it condition, Unleds it is determined pursuant to Section 5 that repair
or restoration is fiot economically feasible, Borrower shall promptly repair the Property if damaged to avoid further
‘deterloration or damage. If insurance or condemnation proceeds are paid in counection with damage to, or the taking. - '
of, (he Property, Borcower shall be responsible for repairing or restoring the Property only if Lender has released
proceeds for stich purposes, Lendef may disburse proceeds for the repairs and restoration in a single payment or-
in a series of progress payments as the work ls completed. If the insurance or condenmation proceeds are not
sufficient 10 vepair or restore the Property, Borvower is not relieved of Borrower's obligation for, the completion
of stch repair or restoration. ) N . ' ’ .

[
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Lender or ifs, agent may make reasonable entries upon and inspections of the Peoperty. If it hias ceasonable
canse, Lender may inspect the faterdor of the fmprovements on the Property. Lender shall give Borrower nofice at
(he time of or prior to such an interior inspection specifying such reasonable cause. . | C

3. Borrower's Loan Application. Borrower shall be in defdult if, during the Loai.application process,
Borrower or any persons or enfitles acting at the divection of Borrower or with Borrower's knowledge or consent
gave materially false, misleading, or inaccurate information or statements to Lender (or failed to provide Lender
with material information) in connection with the Loan. Material represeniations include, but are not limited to,
representations concerning Borrower's occupancy of the Property as Borrower's principal residence,

9. Protection of Lender's Interest in the Property and Rights Under this Seoyrity Instrument. If {a)
Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a legal
proceeding that might significantly affect Lender's interest in the Property and/or rights under this Security
{nstrument (such as a proceeding in bankeuptey, probate, for condemnation or forfelfure, for enforcement of a Jien

which may attain priority over this Secusity Instrument or to eforce laws orregulations), or (c) Borrower bas .

. sbandoned the Progerty, then Lender may do #nd pay for whatever is reasonable or appropriate to protect Lender's -
interest In. the Property and rights under this Security Instrument, including protecting and/or assessing (he value
of the Property: 4nd securing and/or repairing the Property, Lender's actions can include, but.are not limited to:

- {a) paying any sums secured by a len which has priorify over this Security Instrument; (b) appearing in court; and

(c) paying reasanable attorneys’ fees 10 prolect.its interest in the Property and/or rights nnder this Security

lustrument, inclyding its secured positlon jn a bankruptcy proceeding. Secuxing the Propesty includes, but is not

limited to, entering the Property to make repajrs, change locks, replice oc board up doors and windows, drain water

*" from pipes, eliminate buillding or other code violations or dangerous conditions, and have utilities turned on or off.

slthough Lender may take action under this Section 9, Lender does not have to do se and is not under any duty

or obligation to do so. It is agreed that Lender incuxs no liability for not taking any or all actions authorized under

¢tils Section 9, o . . . - .t

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borcower secured by

. this Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall "

bo payable, with such interest, upon notice from Lender to Borrewer requesting payment. _ N .
- If this Security Instruzent is on a leasehold, Borrower shall comply with all the provisions’ of the lease, If -
Borrower acquires fee title to the Properiy, the leasehald and the fee tiile shall not merge wnless Lender agrees to
the mierger in writlng, = . K ot e L . ' o

10. Morigage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Morigage Insurance in effect. If, for any reason, the
Mortgage Tnsurance coverage required by Lender ceases to be available from the morigage fnsurer that previously.
provided such insurance and Borrower was required to make separately designated payments toward the prentiyms
for Mortgage Insurance, Borrower shall pay the premiums regnived to obtaln coverage substantially’ equivalent to
the Mortgage Insurance previonsly in effect, at a cost substantially equivalent to the cost to Bomower of the -
Mortgage Insarance previously in effect, from an alternafe mortgage insurer selected by Lender. If substantially
aquivalent Mor{gage Insurance coverage s not available, Borrower shall continue to pay to Lender the arnount of
the separately designated payments that weré due when the insurance coverage ceased to be in effect. Lender will
accept, use and retain {hese payments as a non-refundable loss reserve In Mew of Mortgage Insurance, Such loss

. reserve shall be non-refundable, notwithstandiag the fact ihat the Loan is ultimately paid in foll, and Lender shall
not be required to pay Borrewer any interest or eaenings on such loss reserve. Lender can no longer require loss -
reserve payments {f Mortgage Insurance coverage (in the amount and for the period that Lender requires) provided
by art insurer selected by Lender again becomes available, is abtained, and Lender requires separately designated .
paysments toward the premiums for Mortgage Insurance. If Lender required Mortgage Insurancs as'a condition of

making the Loan and Borrower was required to make separdtely desipnated paymoents toward the premiums for =

Mdrtgage Insurance, Borrower shall pay the premiums required to rhalntain Mortgage Insurance in effect, or to
provide a nosi-refundable loss reserve, until Leader's requirement for Morigage Insurance ends in accordance with
any Yvritlen agreemens between Borrower and Lender providing for such temmination or until terminafion is required
by Applicable Law. Nothing in this Sectlon 10 affecis Borrower's ebligation o pay interest at the rate provided in
lhe Note. A b - o ' T
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Mortgage Insurance reimburses Leader (or any entity that purchases the Note) for certain losses it may incur
if Borrower does not repay-the Loan as agreed. Borrower s not a party to. the Mortgage Insurance. C.

' Mortgage insurers evaluate their total risk on all such insurance in farce from time {o time, and ray enter

into agreements with other parties that share or modify their risk, or reduce losses. These agreements are on terms

and conditions that are satisfactory to the morigage insurer and the other party (or parties) to these agreements.

These agreements may requlre the mortgage insurer io make payments using any source of funds that the mortgage .

instrrer may have available (which may inclade funds obtained from Mortgage Insurance premiums),’ ‘

As a resull of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurér, any other
entity, or any afflliate of any of the foregoing, may receive (directly or indirectly) amounts that derive from (or
might be characlerized as) a portion of Borrower's paymenis for Mortgage Insarance, in exchange for shacng or
modifying the mortgage insurer's risk, or reducing losses. If such agreement provides that an affiliate of Lender
takes 2 share of the inswrer's risk in exchange for a share of the premiushis pald to the inswrer, the arrangement is °
often termed "captive refusurance,” Further: ' . ) ' S

(2) Any such agreements will not affect the amounts-that Borrawer bas agreed to pay for Mortgage .

" Insurance, or any other terms of the Loan, Such apgresments will not increase the amount Borrowar will owe |
for Mortgege Insurance, and they will not entitle Borrower to any refend.: :

(b) Any such agreements will not affect the rights Berrower has* if any * with respect to tha Mortgage
Insurance under the Flomeowners Protection Act of 1998 or any other law. These rights may include the right
to receive certain disclopures, to request and obtain cancellation of the Moartgaps Insirance, to have the
. Mortgage Insurance terminated antomatically, amd/er to receive a refund of any Mortgege Imsurance .
. premiums that were uncarsied at thoe time of such cancellation or termination, . | o o

11, Assignment of Miscellaneous Proceeds; Forfsiture. All Misceflaneous Proceeds are hereby assipned
to and shall he paid to Lender, s : ' . O

If the Property is damaged, such Miscellaneous Proceeds.shall be ‘applied to restoration or repair of the

" Property, if the restoration ‘ot repair is economically feasible and Lender's security is not lessened. During such
cepair and restoratfon period, Lender shall have the right to hold such Miscellaneous Prapeeds until Lender has had
an opportunity fo inspect such Froperty {o ensure the work has been completed. to Lendex's satisfaction, provided
that such inspection shall be wadertaken promptly. Lender may pay for the repairs and restoration in a single
disbursement or In a series of progress payments as the work is compieted. Unless an agreement is made in Writing -
ot Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay’
Borrower any inlerest or earnings on such Miscellaneous Procseds, If the restoration or repair 15 not economically
feasible or Lender's security would be lessened, the Miscellaneous Proceeds shall be applied to the sums secured
by this Security Instrument, whether or not then due, with the excess, if any, paid 1o Borrower. Snch Miscellaneous
Proceeds shall be applied in the order provided fox in Section 2. - .o i .

In the event of a total {aking, destruction, or loss in value of the Property, the Miscellaneous Froceeds shall
he applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any. pald -
to Borrower. . o . o ' . b

.+ Inthe event of 4 partial taking, destruction, or loss in value of the Property in which the Eair markel vaiue
of the Property inumediately before the partial taking, destruction, or loss in value is equal L0 or preater than the
amount of the swms secured by this Security Instrument immediately before the partial taking, dssiroction, or loss |
in value, unless Borrower and Lender otherwise agree in writifig, the sums secured by (his Security Instroment shall
be reduced by the amount of the Miscellaneous Proceéds multiplied by the following fraction: (a).the total amopunt
of the sums secured immediately before the partial taking, destuction, or loss in value divided by (b} the Fair marke
value of the Property immediately before the partial taking, destruction, or loss in value. Auy balance shall be paid
1o Borrower; : i . - L ) .

In the event of 4 partlal taking, destruction, or loss in value of the Property ln which the fair market value
of the Property immediately before (e partial takiug, destruction, or loss in value is less than the amount of the
sums secured immediately before the partlal taking, destruction, or loss in value, unless Borrower and Lender:
otherwise agree In writlng, the Miscellancous Proceeds shall be applied to the sums secured by this Security -
Instrument whether or not the sums are then due. =~ . " : : ’ . o .
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* If the Property is abandoned hy Borrawer, or if, after notice by Lender to Borrower that the Opposing Party
(as defined in the mext sentence) offers to make an award ta settle a clatm for damages, Borrower fai}s to.respond . -
to Lender witldn 30 days after the date the patice is given, Lender is authorized to collect and .apply the
Miscellaneous Proceeds elther to restoration or repair of the Properfy.or to the sums secured by this Security -
Tnstrument, whethex ok not then due. "Opposing Party” means the third parly that owes Borrowerlivﬁscellaneous
Proceeds or the party against whom Borrower has a right of actioa in regard (o IMiscellanecus Proceeds. ' |
Bovrower shall be in default if any action or proceeding, whether clvil o criminal, is begun that, in Lender's
" judgment, could result in forfeiture of the Property or olher materfal impairment of Lender's interest in the Property
or rights under this Security Instrument, Borrower can cure such a default and, if acceferation has accurred,
reinstate as provided in Section 19, by causing' the action or proceeding to he dismissed with a ruling that, in
Lender's judgment, precindes forfeiture of the Property or other material impairment of Lender's interest in the .
Progerty or rights under this Security Instrument. The proceeds of any award or clalm for damages that are
altributable to the impatrment of Lender's interest in the Property are hereby assigned and shall be paid to Lender., -
All Miscellaneous Proceeds that are not applied (o restoration or repair of the Property shall be applied in
the order provided for in Section 2. T o Lol o
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment |
or modification of amortizaiion of the sums secured by this Security Instrument granted by Lender to Borrowér or. -,
" any Successor in Interest of Borrower shall not operate 'to telease the liability of Borrower or any Successars in
Interest of Botrower, Lender shall not be required to commence proceedings against any Suctessor in Interest of
Borrower or to refuse o extend time for payment or otherwise modify amortization of the sums secured Dy this
Security Insteument by reason of any demand made by the original Borrower or any Successors in Interest of
Borrower. Any forbearance by Lendep in exercising any right or remedy including, without limitation. Lender's -
acceptance of payments from third persons, entities or Successors in Interest of Borrower or in amouats less than |
the amount then due, shall not be a watver of or preclude the exercise of any right or remedy. ' S
13, Yomt and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and
‘agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who co-sigas this .
Security Instrument but does not execute the Note (a "co-signer”): () is co-signing this Security Instrument only
(o mortgage, grant and convey the co-signer's interest in the Property under the terms of this Security Instrument;
(b) is not persopally obligated to pay the sums secured by this Security Instrument; and {c) agrees that Lender and-
any other Borrower can agree to extend, modify, forbear or make any accommodations with regard to the terms
of this Security Instrument or the Note without the co-signer's consent. : S :
Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borcower's -
obligatioits under ¢his Secuxity Instrament in writing, and is approved by Lender, shall’ obtain all of Barrower's
rights and benefits under this Security Instrument. Borrower shall not be relessed from Borrower's obligations and
liability under this Security Instrument unless Lender agrees to such release in wrifing, The covenants and
agreements of this Security Instrument shall bind (except as provided in Section 20) and benefil the.successors and -
- nsslgny of Lender. o Co - : . oL
" 14. Loen Charges. Lender may chargle Borrower fees for services.performed in connection with Bortower's
default, for thie purpose of profecting Lender's Inferest in the Property and rights wnder this Security Instrument,
- inchiding, but not lirnited to, attorneys'fees, property inspection and valation fees, In regard to any other fees, the
absence of express authority in this Security Instrument to’ charge a specific fee to Borrower shall nat be construed
as a prohibition on the charging of such fee. Lender may not charge fees that are expressly prohibited by this °

Security Instrument or by Applicable Law, . . o oo . ‘

If the Loan is subject to a Jaw which séts maximum loan charges, and that lJaw is finally interpreted so that
the interest or other loan charges collected or to be collected in connection with the Loan exceed the permited
 limits, theny (a) any such loan charge shall be reduced by the-amount necessary ta reduce the charge to the permitied .
limit; and {b) any sums already collected from Borrower which exceeded permitted limits will be refunded (o
. Borrower. Lender may choose to malke this refund by reducing (he principal owed under the Note or by making
a direct payment to Borrower, If a refund reduces principal, the reduction will be treated as a partial prepayment
without any prepayment charge, (whether or not a prepayment charge is provided for tnder the Note). Borrower's .
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acceptance of any such refund made by dixect payment to Borrower will constilute a walver of any sight of action -
Borrower wight have arising ont of such overcharge. e PR - e
15. Notices, All notices given by Borrower or Lender in' connection with this Security Instrument mast be -
in writing. Any notice to Borrower In connection with this Security Instrument shall be deemed to have been given
to Borrower when mailed by first class mail or when actually delivered to Borrawer's totice address if sent by dther
means, Notice to any one Borrower shall constiute notice to all Borrowers unless Agpplicable Law expressly requires
otherwise. The notice address shall be the Properly Address unless Borrower has designated a substitite notice
address by notice to Lender. Borrower shall prompily nolify Lender of Borrower's change of address. I Tender
specifies 2 procedure for reportiug Borrower's change of address, then Borrower shall only report a change of
address through that specified procedure. There may be only one designated notice address under this Security
Instrument at ady one time. Any notice to Lender shall be given by delivering it or by mailing if by first class mail
to Lender's address stated herein unless Lender has destgnated another address by notice,to Borrower. Any notice
in connection with this Security Instrument shatl not be deemed to have béen given to Lender until actually received
by Lender. If any notice required by this Secarity Instrument is also required under Applicable Law, the Applicable
Law requirement will satisfy the corresponding requirement wnder this Securify Instrument. ] _
16, Govarniug Law; Severability; Rules of Canstruction. This Secutity Instrument shall be governed by
federa] law and the law of thé jurisdiction in which the Property is located.” All rights and obligations confained in
this Security Instrument are subject to any requirements and Hwitations of Applicable Law. Applicable Law might °
explicitly or implicitly allow the parties fo agree by contract or it might be silent, but such silence shall not be .
construed as a prohibition against agreement by coniract. In the event that any provision or clause of this Security
Tnstrument ot the Note conflicts with, Applicable Law, such conflict shall not affect other provisions of this Security
Instrument or the Note which can be given effect without the conflicting provisien. ' T
As used in this Security Instrument! (a) words of the masculine gender shall xean and include corresponding - -
neuter words or words of the ferainine gender: (b} words in the singutar shall mean and nclude the plural and vice . . -
versd: and (c) the word “may" gives sole discretion without any obligation fo take any action, = L.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument. -
" 18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest
in the Property" means any legal or beneficial interest in the Property, lncluding, but not limited to. those benefictal |
intevests transferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent
- of which is the-transfer of tille by Borrower at a future: date fo a purchaser. o o
. If all or any part of (he Property or any Interest in the Property is sold or transferred (or if Barrower is not
- anatural person and & bepeﬁcial interest in Borrower is sold or transferred) without Lender's prior written consent,
Lender may reguire immediate paynent in Tull of all sums secured by this Security Instrment. However, this option
shall nof be exercised by Lénder if such exercise is prohibited hy Applicable Law, - R
' If Lender exercises this option, Lender shall give Borrower notice of aceeleration. The notice shall provide
a period of not less than 30 days from the date the notlce is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security. Instrument, If Borrower fails to pay these sums prior to the -
axpiration of this period, Lender may invoke any remedies permitted by this Security Insirument without.further
potice or demand en Posrower. * . s . .
19, Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower shail
have the. right to' bave enforcement of this Security Instrument discontinued at any time prioy to the earliest of: (2)
five day’s before sale of the Property pursuant to any power of sale contained in this Security Instrument; (b ) such . -
other period as Applicable Law might specify for the termination of Borrower's vight to reinstate: or () entry of -
a judgment enforcing this Security Instrument. Those conditions are that Borrower: (2) pays Lender alf sums which
thert would be due under this Security Instrument and the Note as If no acceleration had occuzred; (b) cures any
default of any other covenants.or agreements; (c} pays all expenses incurred i enforcing this Security Instrument,
including, but not limited to, reasonable sltorneys' fees, property inspection and valuation fees, and ather fees..

incurred for the purpose of profecting Lender's lnterest in the Property and rights under this Security ostryment: . .-

and (d) takes such action as Lender may reasonably require to assure that Lender's intevest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Secarity
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and expenses
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in one or more of the following formis, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank
chieck, treasurer's check or cashier's check, provided any such check s drawn upon an institution Whoss deposits
-are insured by a federal agency, instrumeatality or entity; or (d) Electronic Funds Transfer. Upon teinstaterment by
Borrower, this Security Insirument and obligations secured hereby shall remain fully effective as if no acceleration
had occurred. However, this right lo reinstate shall not apply in the case of acceleration under Section 18. |

20, Sale of Note; Change of Loan Servicer; Notice of Grievance, The Note or a partial ixiterest in the Note
(together with this Securlty Instrumen() can be sold one or more times without prior notice to Borrower. A sale
'might result in a change in the entty (known as the "Loan Servicer"} that collects Periadic Payments due under the
Note and this Security Instrument and performs other mortgage loan servicing obligations under the Nose, this
Security Ihstrument, and Applicable Law. There also'might be one or more changes of the Loan Servicer unralated
to a sale of the Note, If there is a change of the Loan Servicer, Botrower will be given written notice of ihe change

which will state the name and address of the new Loan Servicer,'the address to which payments should be made .". .
and any other information RESPA requires in connection with a dotice of iransfer of serviciag. If the Note is sold |

and thereafter the Loan is sexviced by a Loan Servicer other than the purchaser of the Note, the meortgage loan
servicing obligations (o Borrower will remain with the Loan Servicer or be transferred top a successor Loan Servicer
and are not assumed by the Note purchaser unless otherwise: provided by the Note purchaser, L
Neither Borrower nor Lender may commence, join, or be joined to'any judicfal action (as either an individual
litigant or the member of a class) that arises from the other party's actions pursuant {o this Security Instrument or
that alleges that {he other party has breached any provision of, or any dufy owed by reason of, this Security
- Insttwment, until such Borrower or Lender has nofified the other pacty (with such notice given In complianice with
the requirements of Section 15) of such alleged breach and afforded the olher paxty hereto a reasonable period after.
the giving of such notice td take correciive action. If Applicable Law provides a time period +which must elapse
-before certain action can be taken, that {ime period will be deemed to be reasonable for purposes of this paragraph.
The notice of acceleration and opportunify to clre given to Borrower pursuant to Section 22 and the notice of
acceleration given to Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity. to take
_corrective action provisions of this Section 20. R - o :

- 21. Hazardous Substances. As used in this Section 21: (2) “Hazardous Substances® are those substances
defined as toxic or hazardous substances, pollutanis, or wastes by Environmental Law and the following substances:
gasoline, kerosene, other flammmable ar toxic petroleum products, toxic pesticides and herbicides, volatile solvents,
materials containing asbestos ar formaldehyde, and radioactive materials: (b) "Environmental Law" means federal
laws and Yaws of the jurisdiction where the Froperty is Jocated that relate t6 health, safety or environmental
protection; {c) "Envitonmental Cleanup" icludes any respouse action, remedial action, or removal actios, as
defined in Environfdental Law; and (d} an “Environmentgxl Condition" means a condition that can cause, contribute
to, or otherwise trigger an Envirorimental Cleanup, : . T '

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to velease any Hazardous Substances, on or in the Property, Borrower shall not do, nor
allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental Law, (b) which
creates an Environmental Condition, or {c) whick, due to the presence,-use, or release of a Hazardous Substance, -
creates a condition that adversely affects the value of the Praperty. The preceding two sentences shall not apply to
the presence,.use, or storage on the Property of small quanfities of Hazardous Substances that are generally
recoguized to be appropriate to normal residenttel yses and to maintenance of the Property (tncluding, bof not
limited to, hazardeus substances in conswmer produers). e T e

Borrower shall promptly give Lender written notice of () any investigation, claim, demand, lawsait or other
action by any governental or regulatory agency or private party involving the Property and any Hazardous *
Substance or Environmental  Law of which Borrower has actual knowledge, (b) any Environmenta] Condition,
Includihg but not lmited to, any spilling, leaking, discbarge, release or threat of release of any Hazardous
Substance, and (c) any condition caused by the presence, use or release of a Hazardous Substance which adversely -
affects the value of the Property. If Borrower learns, or js notified by any govermmental or repulatory suthority, -
or any private party, that any removal or other remediation of any Hazardous Substance affecting the Progerty is
necessary, Borrower shall promptly take all necessary remedial actfons in accordance with Environmental Law.
Nothing herein shall create any obligation on Lender for an Environmental Cleanup. ' Coe

i Do ..+ Loan No: 0000478436 -
NEVADA.--Single Family—Fannie Mae/Freddic Mac UNIFORM INSTRUMENT with MERS : » Farm 3029 1701 -
DRAW.MERS NV.CVL.DT,L1.WPF (01OIDOCS\DEEDS\CVL‘G\{V_}{ERS‘.CVL) . . ot (pege I1 of 13 pages)



NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: -
22. Acceleration; Remedies. Lender shall glve notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Becurity Instriment (but net prior to acceleration |

under Section 18 unless Applicable Law provides otherwiss), The notice shall specify: (2) the default; (b) the

action required to cure the defunlt; (o) a date, not less than 30 duys from the date the notice is given to
Borrower, by which the default must be cured; end (d) that failure to cuxe the default on or before the date
specified in the noticé may result in acceleration of the sums.secured by this Seeurity fnsirument and sale of
the Property. The notice shall further inform Borrower of ths right to reinstate after scceleration and the.
right to bring a court action to assert the non-existence of 2 default or any other defense of Bortower to
aceeleration and sale. If the default is not cured on or before the date specifiod in the notice, Lender at jts
oprion, and without further demand, may inveke the power of sale, bicluding the vight to accelerats full: ...

payment of the Note, and any other remedies permitted by Applicable Law. Lender shall be entitled to collect -
" all expenges incurred in pursuing the remedies provided i thm Sectmn 22, mcludmg, but not lunxted to,
- rensonable attorneys' fess and 'costs of title evidence,

If Lender invokes the power of sale, Lender shell execute or cawse Trustee to execirte wriften notice of
the oconrrence of an event of defanlt and of Lenders' election to cause the Property to.be sold, and ¢hail cause
such notice to be recorded in each county,in which any part of the Property is located. Lender shall mail
copies of the notice as prescribed by Applicable Law to Borrower-and to the persons preseribed by Applicable

Law, Trustee shall give puiblic notice of sale to the persons and in the manuer preseribed by Applicable Law. -
- After the-time required by Applicable Law, Trustee, without depsand ou Borrower, shall sell the Property

at pubho suction to the highest bidder at the time end place and under the terms designated in the notice of -
selo in one or more patcels and in any order Trustee determines. Trustee may postpone sale of all or any . -
parcel of the Property by public anmouncement at the time and place of any pnmously schedﬂled sale. Lender
o its designee may purchase the Property at any sale, '
i Tiustee shall deliver to the purchaser Trustee’s deed conveying thn- Property wrthuut any covetant or
warranty, expressed or jmplied. The recitals in the Trustee's deed ghall be prims facie evidence of the truth
of the stetements made therein. Trustee shall apply the proceeds of the sale in the following order: (a) to a1l
" expenses of the sale, inoluding, but not limited to, reesonable Trustee's and attorneys’ fess! (b) to all sums
secured by this Security Tastryment; and (¢) any excess to the person or persons legally entitled to it,
) 23, Reconveyance. Upon payment of #ll sums secured by this Security Instrument, Lender shall reguest
* Trustee to reconvey the Property and shall surrender this Security Instrument and all nofes evidencing debt secured |
by this Security Instrument to Trustee. Trustee. shall reconvey the Property without warranty to the persan or
persons legally eniitled to it. Such person or persons shall pay any recordation costs. Lender may charge such
person or persons 4 fee for reconveying the Property, bul only if the fee is patd to a third party (such as the
Trustee) for scrvices rendered and the charging of the fee is pexmitted under Applicable Law. -

24, Substitote Trustee, Lender at its option, may from time to ttme remove Trustee and appoint a successor .

* lrustee to any Trustee appotated hereunder, Without conveyance of the Property, the successor irustes shall succeed
to all the title,. power and duties conferred upon Trustee herein and by Applicable Law.
25, Assumption Fee, X there is an assumption of this loan, Lender may charge an aSSump[Ion fee of U. S
§ MAYIMUM ALLOWED BY LAW

' Loan No 0000479438 .
NEVADA.- Slnglc Family—Fanoic Matffrcddxe Mag UNIFORM INSTRUMENT with MERS Form 3029 1/01
DRAW.MERS.NV.CVL.DT.12.WEF (G101DOCS\DEEDS\CVLANV_MERS.CVL) - (page 12 of 13 pages)



' BY SIGNING BELO‘W, Bormwer accepts and agrees to the terxns and covenants contained in this Secumy I
Instrument and in any Rider executed by Borrower and recorded with :t L

//Cfﬂ/Y%ﬂfW@—wn . : L : | (Ses;i)

V.LC' NT.A LTNCIC'OME : _-Borrower * L ' o : “Bbcrower
{Seal) ' L v (Seal)

'-Bnrmwa.r : X e, .o . ~Borrower

Geay .t " (Seal) .

-Borrower oL, FE ' ' : -Porrowar

Loan No : 0000479436

' STATE OF NEVADA, %QW g 7 . County ssi .. - -

M [}/ = 3 ‘Qﬁ&/ .‘33’"

K/Mc/ Sk

My Commlssiun Expires: = ‘:‘/ 'ﬁ é/

This instrument was acknuwledged befqre me on , ;

///Cﬁ?uf/c/ %7?’6/(&M

fwf/ffwszffffff//m
. CAROL COSTA
NOTARY PUBLIC '~
S$TATE OF NEVADA®

My Appt, Exp. Nov. 4, 2008
é,;:’m;mwmg,.,,,,,w

VJ e d

NEVADA- - Single Family-Fannic Mae/Freddic Mac UNIFOR.M YNSTRUMENT ‘with MERS ..+ Form3om o1 .
DRAW.MERS.NV.CVL,DT.13. WEF (010IDOCS\DEEDS\CVL\NV_MERS CVL) ' (page 13 of 15 pages)

WHEN RECORDED MAIL 'TO

MIP l’\ISDRIZ\?G DEPARTMENT . .
SIERRA PACIFIC MORTGAGE COMPANY, -JNC.
30 IRQN FOINT CIRCLE, SIE 200
FOLSOM, CA 85630
216-932-1700 N
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DOC# 572258

11/03/2017 10:29AM
Official Record

Requested By
SERVICELINK TITLE AGENCY INC.

APN: 029-401-17 Lyon County - NV
Dawna L. Warr - Recorder
WHEN RECORDED MAIL TO: Page: 1 of 6 Fee: $288.00
Sables, LLC Recorded By BKC RPTT: $0.00
clo Zieve Brodnax & Steele
3753 Howard Hughes Parkway, Suite 200 || ||| || ||| ||| “ll“ | |‘H||
Las Vegas, Nevada 89169
0572258

TS No.: 16-42397

NOTICE OF BREACH AND DEFAULT AND OF ELECTION TO
SELL THE REAL PROPERTY UNDER DEED OF TRUST

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR
PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT ACTION, and you may have the legal
right to bring your account in good standing by paying all of your past due payments plus permitted costs
and expenses within the time permitted by law for reinstatement of your account, which is normally five
(5) business day prior to the date set for the sale of your property pursuant to NRS 107.080. No sale date
may be set until three months from the date this Notice of Default may be recorded (which date of
recordation appears on this notice). This amount is $265,572.39 as of 10/31/2017 and will increase until
your account becomes current.

NOTICE IS HEREBY GIVEN THAT: SABLES, LLC, a Nevada limited liability company is either the
original trustee, or the duly appointed substituted Trustee, or acting as agent for the Trustee or the
Beneficiary under a under a Deed of Trust dated 5/23/2007, executed by VICENTA LINCICOME, A
MARRIED WOMAN, as trustor to secure obligations in favor of Mortgage Electronic Registration
Systems, Inc., as nominee for SIERRA PACIFIC MORTGAGE COMPANY, INC. its successors and
assigns, as Beneficiary, recorded 5/25/2007, instrument no. 407150 The subject Deed of Trust was
modified by Loan Modification Agreement recorded as Instrument 475808 and recorded on
5/4/2011 of Official Records in the office of the County recorder of Lyon, County, Nevada securing,
among other obligations including

One note(s) for the Original sum of $381,150.00, that the beneficial interest under such Deed of Trust
and the obligations secured hereby are presently held by Beneficiary; that a breach of and default in the
obligations for which such Deed of Trust is security has occurred or that payment has not been made of;

The monthly installment which became due on 9/1/2008, along with late charges, and all
subsequent monthly installments.

You are responsible to pay all payments and charges due under the terms and conditions of the
loan documents which come due subsequent to the date of this notice, including, but not limited
to; foreclosure trustee fees and costs, advances and late charges.

Furthermore, as a condition to bring your account in good standing, you must provide the
undersigned with written proof that you are not in defauit on any senior encumbrance and
provide proof of insurance.
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T.S. No.: 16-42397

Nothing in this Notice of Default should be construed as a waiver of any fees owing to the
beneficiary under the Deed of Trust, pursuant to the terms and provisions of the loan documents.

That by reason thereof the present Beneficiary under such deed of Trust has executed and delivered to
said duly appointed Trustee a written Declaration of Default and Demand for Sale and has deposited with
said duly appointed Trustee such Deed of Trust and all documents evidencing obligations secured
thereby and has declared and does hereby declare all sums secured thereby immediately due and
payable and has elected and does hereby elect to cause the trust property to be sold to satisfy the
obligations secured thereby.

NOTICE

You may have the right to cure the default hereon and reinstate the one obligation secured by such Deed
of Trust above described. Section NRS 107.080 permits certain defaults to be cured upon the Payment
of the amounts required by that statutory section without requiring payment of that portion of principal and
interest which would not be due had no default occurred. As to owner occupied property, where
reinstatement is possible, the time to reinstate may be extended to 5 days prior to the date of sale
pursuant to NRS 107.080. The Trustor may have the right to bring a court action to assert the
nonexistence of a default or any other defense of Trustor to acceleration and Sale.

To determine if reinstatement is possible and the amount, if any, to cure the default, contact:

PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee
clo Fay Servicing, LLC

¢/o SABLES, LLC, a Nevada limited liability company

3753 Howard Hughes Parkway, Suite 200

Las Vegas, NV 89169

Beneficiary Phone: 800-495-7166

Trustee Phone: (702) 664-1774

To reach a person with authority to negotiate a loan modification on behalf of the lender:

Lauren Jowers
800-495-7166

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

If you have any questions, you should contact a lawyer or the governmental agency that may have
insured your loan. Notwithstanding the fact that your property is in foreclosure, you may offer your
property for sale, provided the sale is concluded prior to the conclusion of the foreclosure.

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.

Attached hereto and incorporated herein by reference is the Affidavit of Authority in Support of Notice
of Default and Election to Sell pursuant to NRS 107.080.
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You may wish to consult a credit counseling agency to assist you. The Department of Housing and
Urban Development (HUD) can provide you with names and addresses of local HUD approved
counseling agency by calling their approved Local Housin% Counseling Agency toll free number:
(800) 569-4287 or you can go to HUD's website: http://portal.hud.gov.

Dated: 11/1/2017 SABLES, LLC, a Nevada limited liability company, as Trustee
Sables, LLC
c¢/o Zieve Brodnax & Steele
3753 Hoyfard Hughes Parkway, Suite 200

Micb(ael Busby, Trustee Sale Officer

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 11/1/2017, before me, Christine O'Brien, personally appeared Michael Busby who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/shef/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

CHRISTINE O'BRIEN
Notary Public - California
Orange County 4

7 g T £
%’ \ &ZY]  commission # 2167057 3
- 'y 1T .
Signature of Notary > ] My Com Exgires 0ct . 2020 [

WITNESS my hand and official seal.
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Affidavit of Authority

(Nevada Revised Statute §107.080 as amended effective June 1, 2013)
Re: TS#  16-42397
Borrower Name: VICENTA LINCICOME
Property Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

I, Veronica Talley , am the Foreclosure Specialigify: ay Servicing, LLC, the current servicer for
the beneficiary of the deed of trust described in the notice of default and election to sell to which this affidavit is
attached (“Deed of Trust”). The following facts are based upon my personal review of documents that are of public
record in the State of Nevada and personal knowledge acquired by my personal review of the business records of the
beneficiary, which are within my custody and control. The business records of the beneficiary contain entries made
in the ordinary course of business at or about the time the events reflected therein occurred.

1(a).  The full name and business address of the current trustee of record for the Deed of Trust is Sables LLC, a
Nevada Limited Liability Company, 3753 Howard Hughes Parkway, Suite 200, Las Vegas, Nevada
89169

1(b). The full name and business address of the current holder of the Note secured by the Deed of Trust is
PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee 60
Livingston Ave EP-MN-WS3D St. Paul MN 55107, Attn: Structured Finance Services — PROF

1(c). The full name and business address of the current beneficiary for the obligation or debt secured by
the Deed of Trust is PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal
Title Trustee 60 Livingston Ave EP-MN-WS3D St. Paul MN 55107, Attn: Structured Finance
Services - PROF

1(d). The full name and business address of the current servicer for the obligation secured by the Deed of
Trust is Fay Servicing, LLC, 440 S. LaSalle St., Suite 2000, Chicago, IL 60605

2. From my review of the documents of public record and the business records of the current
beneficiary and a title guaranty or title insurance issued by a title insurer or title agent authorized to do
business in this State pursuant to Chapter 692A of the NRS, the name of each assignee and each recorded
assignment of the Deed of Trust.

2(a).  Assignee Name: PROF-2013-M4 Legal Title Trust, by U.S. Bank National Association, as Legal
Title Trustee
Instrument and Recording Information: Assignment of Deed of Trust recorded on 11/25/2016
Instrument No. 544042

2(b).  Assignee Name: Bank of America, N.A. Successor by Merger to BAC Home Loans Servicing, LP
FKA Countrywide Home Loans Servicing, LP
Instrument and Recording Information: Corporation Assignment of Deed of Trust recorded on
08/15/2011 Instrument No. 480360

2(c).  Assignee Name: Bank of America, N.A. Successor by Merger to BAC Home Loans Servicing, LP
FK A Countrywide Home Loans Servicing, LP
Instrument and Recording Information: Assignment of Mortgage recorded on 11/10/2010
Instrument No 467719

3. The current beneficiary under the Deed of Trust, the successor in interest of the beneficiary or the
trustee is in actual or constructive possession of the note secured by the Deed of Trust.

4. From my review of the documents of public record and the business records of the current
beneficiary, the current trustee has authority to exercise the power of sale with respect to the property

1
Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013
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encumbered by the Deed of Trust, pursuant to instruction from the current beneficiary of record and current
holder of the note secured by the Deed of Trust.

5. From my review of the documents of public record and the business records of the current
beneficiary, the beneficiary, servicer of the obligation, or an attorney of the beneficiary or servicer has sent
to VICENTA LINCICOME, a written statement of: (I) the amount of payment required to make good the
deficiency in performance of payment, avoid the exercise of the power of sale and reinstate the terms and
conditions of the underlying obligation or debt existing before the deficiency in performance or payment,
as of the date of the statement; (II) the amount in default; (IIT) the principal amount of the obligation or
debt secured by the deed of trust; (IV) the amount of accrued interest and late charges; (V) a good faith
estimate of all fees imposed in connection with the power of sale; and (VI) contact information for
obtaining the most current amounts due and the local or toll-free telephone number that VICENTA
LINCICOME may call to receive the most current amounts due and a recitation of the information in this
affidavit.

6. The borrower or obligor of the loan secured by the Deed of Trust may call Fay Servicing, LLC at

800-495-7166 to receive the most current amounts due and a recitation of the information contained in this
Affidavit.

I declare under penalty of perj he laws of the State of Nevada that the foregoing is true and correct and that
this Affidavit was executed ol ‘ 20 .

By: Fay Servicing, LLC, its attorney in fact

y Veronica Talley

TAN

Q (Signature)
oreclosure Specialist IV

(Title)

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the
truthfulness, actiracy, pr validity of that document.

State of LW/

coupyors DRI
On K} Mm; Q/m N “ﬂbefore me, NN Mﬁ\(M/\ , Notary Public,

personally appeared, Veronica Talley » Who proved to me on the basis of satisfactory evidence to
be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they
executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY that the foregoing paragraph is true and correct.

i, ALLISON ANN JONRETOMe
%% Notary Puplic, State of Texas
WE My COMMISSIOn cxDiles
g April 27, 2019

Signature

Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013
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Declaration of Mortgage Servicer
Pursuant to NR 107.510

T.S. Number: 16-42397
Borrower(s): VICENTA LINCICOME
Mortgage Servicer: Fay Servicing, LLC
Property Address: 70 RIVERSIDE DRIVE

DAYTON, Nevada 89403

The undersigned, as an authorized agent or employee of the mortgage servicer named below,
declares that:

1-&he mortgage servicer has contacted the borrower pursuant to NRS 107.510 (2),

0 Yassess the borrower’s financial situation and to explore options for the borrower to
avoid a foreclosure sale”. Thirty (30) days, or more, have passed since the initial
contact was made.

2, [] The mortgage servicer has exercised due diligence to contact the borrower
pursuant to NRS 107.510 (5), to “assess the borrower’s financial situation and
explore options for the borrower to avoid foreclosure”. Thirty (30) days, or more,
have passed since these due diligence efforts were satisfied.

3 D No contact was required by the mortgage servicer because the individual(s) did not
meet the definition of “borrower” pursuant to NRS 107.410.

4. [ During the preceding annual reporting period, the Lender has foreclosed on 100 or
fewer real properties located in this state and therefore, pursuant to NRS 107.460, the
provisions of NRS 107.400 to 107.560, inclusive, do not apply.

5. DThe loan is not a “residential mortgage loan” as defined in NRS 107.450.

I certify that this declaration is accurate, complete and supported by competent and reliable
evidence which the mortgage servicer has reviewed to substantiate the borrower’s default and
the right to foreclose, including the borrower’s loan status and loan information.

Y-5-2e1b

Dated:

Page 1
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Doc #: 587470

10/12/2018 02:27 PM Page: 1 of 2

OFFICIAL RECORD
APN No.: 029-401-17 Requested By: SERVICELINK TITLE AGENCY INC

Lyon County, NV
Dawna L. Warr, Recorder

[When recorded mail to:] Fee: $38.00 RPTT: $0.00
Sables LLLC Recorded By: mkassebaum
c/o Zieve Brodnax & Steele

9435 West Russell Road, Suite 120
Las Vegas, Nevada 89148

[Recording requested by:]

T.S. No. 16-42397

NOTICE OF TRUSTEE'S SALE

YOU ARE IN DEFAULT UNDER A DEED OF TRUST DATED 5/23/2007. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE. IF YOU NEED
AN EXPLANATION OF THE NATURE OF THE PROCEEDING AGAINST YOU, YOU SHOULD
CONTACT A LAWYER.

A public auction sale to the highest bidder for cash, cashier's check drawn on a state or national bank, check drawn
by a state or federal credit union, or a check drawn by a state or federal savings and loan association, or savings
association, or savings bank specified in Section 5102 of the Financial Code and authorized to do business in this
state will be held by the duly appointed trustee as shown below, of all right, title, and interest conveyed to and now
held by the trustee in the hereinafter described property under and pursuant to a Deed of Trust described below. The
sale will be made, but without covenant or warranty, expressed or implied, regarding title, possession, or
encumbrances, to pay the remaining principal sum of the note(s) secured by the Deed of Trust, with interest and late
charges thereon, as provided in the note(s), advances, under the terms of the Deed of Trust, interest thereon, fees,
charges and expenses of the Trustee for the total amount (at the time of the initial publication of the Notice of Sale)
reasonably estimated to be set forth below. The amount may be greater on the day of sale.

TRUSTOR:VICENTA LINCICOME, A MARRIED WOMAN
Duly Appointed Trustee: Sables LLC, a Nevada Limited Liability Company
Recorded 5/25/2007, as Instrument No. 407150, The subject Deed of Trust was modified by Loan
Modification Agreement recorded as Instrument 475808 and recorded on 5/4/2011 Official Records in the
office of the Recorder of Lyon County, Nevada, Described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situate in the County of Lyon, State ofNevada, described as follows:

Lot 42 as shown on the official map of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder, on October 20, 2005, as Document No. 365687,

EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high water line of
the Carson River.

Date of Sale: 11/9/2018 at 11:00 AM
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Place of Sale: 31 S. Main Street Yerington, Nevada 89447
Lyon County Courthouse
Estimated Sale Amount: $666,632.22
Street Address or other common designation of real property: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

A.P.N.No.: 029-401-17

The undersigned Trustee disclaims any liability for any incorrectness of the street address or other common
designation, if any, shown above. If no street address or other common designation is shown, directions to the
location of the property may be obtained by sending a written request to the beneficiary within 10 days of the

date of first publication of this Notice of Sale.

Date: 10/11/2018
Sables LLC, a Nevada Limited Liability Company
¢/o Zieve Brodnax & Steele
9435 West Russell Road, Suite 120
Las Vegas, NV 89148
Phone: (702) 948-8565
Sale Informatjon: (714) 848-9272 www.elitepostandpub.com
For Non-Aufonjated Sale Information, call: (702) 664-1774

/
Michagl Busby, Trustee Sale Officer

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity
of that document.

State of CALIFORNIA
County of ORANGE

On 10/11/2018, before me, A.J. Buckelew Notary Public, personally appeared Michael Busby who proved to me
on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.

WITNESS my hand and official seal.

ﬁ/ ﬁ«(—rxf\/
A.J. Buckelew
Signature of Notary

A. J. BUCKELEW
Notary Public - California
Orange County
Commission # 2255941
My Comm. Expires Aug 26, 2022

L YNN

THIS FIRM IS ATTEMPTING TO COLLECT A DEBT AND
ANY INFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSE.
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01/25/2019 08:21 AM Page: 1 of 2
OFFICIAL RECORD

A.P.N.: 029-401-17 Requested By: FIRST AMERICAN TITLE INSURANCE C
RECORDING REQUESTED BY: Lyon County, NV A

. Margie Kassebaum, Recorder
AND WHEN RECORDED TO: Fee: $38.00 RPTT: $1,148.650 .\ \

Breckenridge Property Fund, 2016, LLC Recorded By: Inhumildad .
2320 Potosi St. Ste 130 P N
Las Vegas, NV 89146 A >N )

Recorded As An Aceommmodation o\ > ) -
Forward Tax Statements to Ounly Without Liability e
the address given above //a

/ {/ e -A,\ S
SPACE ABOYE LINE FORJRECORDER'S USE

T.S. # 16-42397 Py Ny
Order #: 160069595-NV-VOO [/ N

TRUSTEE'S DEED UPON SALE ,J/)

'\\.\ o 4,_/ y

Transfer Tax: \\\AE D. S . ‘ R
The Grantee Herein WAS NOT the Foreclosing Beneficiary.  “. ..
The Amount of the Unpaid Debt was $671,249.37 N

The Amount Paid by the Grantee was $294,000.01
Said Property is in the City of DAYTON, County of Lyon .~

7/ "~ e

I / (’/ ,r-\\ '\"\,
SABLES, LLC, a Nevada limited Iiability,ff:‘nplpan&, 35 ,Tx;dste;, J(.whereas so designated in the Deed of Trust

hereunder more particularly described or as duly qppqﬁni’ed ?ﬁ"rﬁ;te; oes hereby GRANT and CONVEY to

/

R

Breckenridge Property Fund, 2016,LLC -
ff / AN i .

(herein called Grantee) but withcpt‘;pvenaﬁt 'qr warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustt;e"pfrdepthg ﬁeg& of Truétin and to the property situated in the county of Lyon, State

7 4 7

of Nevada, described as follows{ - ~. . "~

THE LAND REFERR@'(TQ:ZZH'ER“EW BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS:

All that certain real property situate in the' County of Lyon, State of Nevada, described as follows:

Lot 42 as shown on the official map-of GOLD CANYON ESTATES, PHASE 2, filed in the office of the Lyon
County, Nevada Recorder; on"October 20, 2005, as Document No. 365687.

EXCEPTING THIE FROM\a} that portion thereof, lying below the natural ordinary high water line of the
Carson River. . /} )

_ R

Property Addgess: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

T{‘iﬁs__cori@e&ancg is made.in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Reco"r“der\of\LyGn,,f:Ievada under the authority and powers vested in the Trustee designated in the Deed of Trust or
as the duiy\aﬁpointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and

- Election to ‘Seil under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
“-.. Trust way mgdified by Loan Modification Agrecment recorded as Instrument 475808 and recorded on 5/4/2011,

of gfﬁiciﬁire’cords.
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TRUSTEE'S DEED UPON SALE | O\

T.S. #: 16-42397 AN
Order #: 160069595-NV-VOO \ \

Trustee having complied with all applicable statutory requirements of the State of Nevada and p rmed all, dunes \) '
required by the Deed of Trust including sending a Notice of Breach and Election to Sell wn}nh ten days” ﬁ rits <
recording and a Notice of Sale at least twenty days prior to the Sale Date by certified retum receipt. rﬁml post gf pre-

paid to each person entitled to notice in compliance with Nevada Revised Statutes 107. 08 e P

All requirements per Nevada Statutes regarding the mailing, personal delivery and pub]nchtlon of co s of Notice of
Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale,-and the posting of cog s of Notice of
Trustee's Sale have been complied with. Trustee, in compliance with sai Nonce of Trustee’s sal€ and in exercise of
its powers under said Deed of Trust sold said real property at public au on on 1/4/2019: \Gtantee bemg the highest
bidder at said sale became the purchaser of said property for the amOuZt bld being $ $294,000.01, in lawful money
of the United States, in pro per, receipt there of is hereby acknow]edged\;\n ﬁﬂl/pamal satx‘sfactmn of the debt secured
by said Deed of Trust. N S /

N e

In witness thereof, SABLES, LLC, a Nevada lumted habm{y company, as T rustee S this Yay, caused its name to

be hereunto affixed. .
Date: 1/15/2019 SAB/I;.ES LLC, a ch Ha limited lighility company
// [/ / ,f‘\, “
s [ // L L\‘\ o
‘,/" \, /

< Glefréy Neﬁ/l,,/Trus e Sale Officer

A notary public or other ofﬁcer/complen{lg tlus certi 1cate - NeA-\
verifies only the identity of the. mdmdual who sign the
document to which this cerqxﬁ ate i ahached and not  the

truthfulness, accuracy, or. vahdlty/oPthatdomunenL
4/ K - -

State of CALIFORNIA *. .
County of ORANGE //

On 1/15/2019 before meghe u(l\dersggr);d J. Develasco Notary Public, personally appeared Geoffrey Neal who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknpwledged to}n that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their mgnature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the mstrummu -

Leertify (mdér PENALTY; ‘OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct . "\:)6[ e,\ CSCO

NN Hre WA QS s 31RO
WITNESS thy hand‘and g

1Cial seal.

J. DEVELASCO
Notary Public - California
Orange County
Commission # 2147185
My Comm. Expires Mar 21, 2020

z
z
A
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WRIGHT, FINLAY & ZAK, LLP

R. Samuel Ehlers, Esq.

Nevada Bar No. 9313

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345
rhernandez@wrightlegal.net

Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,

as Legal Title Trustee and Fay Servicing LLC

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
VS.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007,
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

Case No.: 18-cv-01332
Dept. No.: 1I

NOTICE OF ENTRY OF ORDER

TO: ALL INTERESTED PARTIES:
1.1/
/1.1
1.1/
/1.1
/.1./
1.1/
1.1/
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PLEASE TAKE NOTICE that an Order was entered on 30" day of May, 2019, a file-

stamped copy of which is attached hereto.

DATED this /X dy of June, 2019.

WRIGHT, FINLAY & ZAK, LLP

LAy

R. Samuel Ehiérs; Esq

Nevada Bar No. 9313

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee and Fay Servicing LLC

Page 2 of 4




O RN AN N B W N

NN N N N N N NN e ek e e o e e e e e
® I A N BE W RN = S O ® N3N N R W o - o

AFFIRMATION
Pursuant to NRS 239B.03/603A.040

~ The undersigned does hereby affirm that the foregoing document does not contain any of
the following information governed by NRS 239B.030 and NRS 603A.040:

1. Social Security Number; ‘

2. Driver License Number or Identification Card Number; or

3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s
financial account.
The term .does not include any publically availabl‘e information fhat is lawfully made

available to the general public.

N g -
DATED this ) “day of s, 2019.

WRIGHT, FINLAY & ZAK, LLP

Bl

Nevada Bar No. 9313

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorney for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee and Fay Servicing LLC

Page 3 of 4
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this _1Zfday of June, 2019, I did cause a true copy of NOTICE OF ENTRY
OF ORDER to be filed and served by depositing a true and correct copy in the United States
Mail, addressed as follows:

A A A . - S A s

NN NN NN NN N = e e e e e

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Shadd A. Wade, Esq.

ZIEVE, BRODNAX & STEELE, LLP
9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

A/

AE‘EWe of WRIGHT, FINLAY & ZAK, LLP

Page 4 of 4
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WRIGHT, FINLAY & ZAK, LLP 7815 HAT 30 AH 8: kb
Christopher A.J. Swift, Esq. , .
Nevada Bar No. 11291
Ramir M. Hernandez, Esq,

Nevada Bar No. 13146 R
7785 W. Sahara Ave, Suite 200 WA—M AR
Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345

rhernandez@wrightlegal.net
Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association,

as Legal Title Trustee and Fay Servicing LLC
THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: II
Plaintiffs,
vs. ORDER

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007;
FAY SERVICING, LLC, a Delaware limited
liability company and subsidiary of Fay
Financial, LLC; PROF-2013 M4 LEGAL
TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICA, N.A.
and DOES 1-50.

Defendants.

This matter having come on for hearing before the Court on April 15, 2019, at 1:30 PM.
on the following Motions:
1) Sables, LLC’s Motion to Set Aside Default to which Fay Servicing, LLC and Prof-
2013 M4-Legal Title Trust, by U.S. Bank, National Association, as Legal Title
Trustee filed a Joinder. Plaintiffs filed an Opposition to this Motion;
2) Plaintiffs’ Application for Entry of Default Judgment against Sables, LLC. Fay
Servicing, LLC’s and Prof-2013 M4-Legal Title Trust, by U.S. Bank, National

Page 1 of 4
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Association, as Legal Title Trustee filed an Opposition to the Application to which
Sables, LLC filed a Joinder.
3) Fay Servicing, LLC’s and Prof-2013 M4-Legal Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee’s Motion for Rule 11 Sanctions against
Plaintiffs. Plaintiffs filed an Opposition to this Motion;
4) Bank of America N.A’s Motion to Dismiss Plaintiff’s Complaint. Plaintiffs filed an
Opposition to this Motion,
5) Sables, LLC’s Declaration of Non-Monetary Status. Plaintiffs filed an Objection to
the Declaration; and
6) Plaintiffs’ Motion for Leave to file Amended Complaint to Substitute Parties and
add Additional Claims for Relief. No party filed an Opposition to the Motion.
Plaintiffs, Albert Ellis Lincicome, Jr., and Vicenta Lincicome (“Plaintiffs”) appeared
through counsel, Michael G. Millward, Esq., of Millward Law, Ltd. Defendant, Sables, LLC
(“Sables™), appeared through its counsel, Shadd Wade, Esq., of the law firm of Zieve, Brodnax
& Steele, LLP. Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee (the “Trust”) and Fay Servicing LLC (“Fay”) appeared
through Ramir M. Hernandez, Esq., of the law firm of Wright, Finlay & Zak, LLP. Defendant,
Bank of America, N.A. (“BANA”) appeared through its counsel, Darren T. Brenner, Esq., of
Akerman LLP.
The Court, having reviewed the parties’ briefings and heard the parties’ oral arguments,
orders as follows:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Sables’ Motion to Set
Aside Default is GRANTED, and that the default of Sables filed with the Court on December
21,2018 is SET ASIDE.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs’
Application for Entry of Default Judgment is DENIED.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Trust and Fay’s
Motion for Rule 11 Sanctions against Plaintiffs is GRANTED. Plaintiff’s Attorney will pay

Page 2 of 4
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the Trust and Fay their attorney’s fees and costs for filing an Opposition to the Application for
Entry of Default Judgment against Sables as well as the Rule 11 Motion. Fay and the Trust
will be responsible for their travel costs for attending the hearing. Fay and the Trust are
granted leave to file a Memorandum of Fees and Costs pursuant to the factors set forth in
Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969).

Plaintiffs will have ten days after the filing of the Memorandum of Fees and Costs to
file an Objection. If an Objection is filed, Fay and the Trust will have ten days to file a Reply.
When the matter is submitted, Fay and the Trust will submit a proposed order with the amount
awarded in blank.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Sables’ Declaration
of Non-Monetary Status is GRANTED.

IT 1S HEREBY ORDERED, ADJUDGED AND DECREED that BANA’s Motion to
Dismiss Plaintiffs’ Complaint is GRANTED in part and DENIED in part. Any claims against
BANA seeking injunctive relief are hereby dismissed. All other claims will be allowed to
remain.

IT 1S HEREBY ORDERED, ADJUDGED AND DECREED that regarding Plaintiff’s
Motion for Leave to File Amended Complaint to Substitute Parties and Add Additional Claims
For Relief, and based on the granting of Sables’ Declaration of Non-Monetary Status, Plaintiff
are GRANTED leave to file another Motion for Leave to File an Amended Complaint, but is
not granted leave to amend its claims as to Sables. After the filing of the Motion, and
oppositions thereto, the Court will then make a determination as to whether to grant leave to
Plaintiffs to amend the Complaint.

1.0/
1.
1.1
110
1.1/
1.1/
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ITIS SO ORDERED

Dated this _@ day of A:pzs&l%—> 019. ‘
DISTRICT JUDGE
Respectfully submitted by: Approved as to form and content by:

Dated this D Soct day of /L’ ey ,2019
/'»

iy i

Dated this

MILLWARD LAW, LTD.

day of ,2019

Ramir M. Hemandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Attorneys for Defendants, Prof-2013 M4-Legal
Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

Michael Millward, Esq.
Nevada Bar No. 11212
1591 Mono Ave.
Minden, NV 89423
Attorneys for Plaintiffs

Approved as to form and content by:

AKERMAN LLP

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Scott R. Lachman, Esq.

Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134

Attorneys for Defendant Bank of America, N.A.

Approved as to form and content by:

ZIEVE, BRODNAX & STEELE, LLP

Shadd A. Wade, Esq.

Nevada Bar No. 11310

9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Attorneys for Defendant, Sables, LLC
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IT IS SO ORDERED. P
&b
Dated this day of A.pr&?,?()w.

DISTRICT JUDGE

Respectfully submitted by:

Dated this o2 3*day of /‘4"—;‘; 12019

WR%T,FINLAY & ZAK, LLP

Approved as to form and content by:
Dated this day of ,2019

MILLWARD LAW, LTD.

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Attorneys for Defendants, Prof-2013 M4-Legal
Title Trust, by U.S. Bank, National
Association, as Legal Title Trustee and Fay
Servicing LLC

Michael Millward, Esq.
Nevada Bar No. 11212
1591 Mono Ave.
Minden, NV 89423
Attorneys for Plaintiffs

Approved as to form and content by:

AKERMAN LLP

_— 4

Approved as to form and content by:

ZIEVE, BRODNAX & STEELE, LLP

Daffen %ner, Esq.

Nevada Bar No. 8386

Scott R. Lachman, Esq.

Nevada Bar No. 12016

1635 Village Center Circle, Ste. 200

Las Vegas, Nevada 89134

Attorneys for Defendant Bank of America, N.A.

Shadd A. Wade, Esq.

Nevada Bar No. 11310

9435 West Russell Road, Suite 120
Las Vegas, NV 89148

Attorneys for Defendant, Sables, LLC
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John T. Steffen (4390)

Matthew K. Schriever (10745)
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Telephone: (702) 385-2500
Facsimile: (702) 385-2086
mschriever@hutchlegal.com

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
Telephone: (702) 305-9157
Facsimile: (310) 730-5967
caseynelson@wedgewood-inc.com

FILED

20190CT -3 PH 2 25

KATHY-FHOMAS — D7 PuT

Attorney for Defendant in Intervention / Counterclaimant

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR., and Case No.: 18-CV-01332
VICENTA LINCICOME, Dept No.: II
Plaintiff, INTERVENOR’S COUNTERCLAIM
\Z

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA, N.A.; and DOES 1-
50.,

Defendants.

BRECKENRIDGE PROPERTY FUND
2016, LLC,

Defendant in Intervention.

Caption continued on next page.
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BRECKENRIDGE PROPERTY FUND
2016, LLC,

Counterclaimant,
vs.
ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants.

COMES NOW, BRECKENRIDGE PROPERTY FUND 2016, LLC
(“Counterclaimant™), by and through its counsel of record, HUTCHISON & STEFFEN,
PLLC and WEDGEWOOD, LLC, and hereby files this Counterclaim against ALBERT
ELLIS LINCICOME, JR., VICENTA LINCICOME, and DOE OCCUPANTS 1-5
(collectively “Counterdefendants™) as follows:

JURISDICTION AND VENUE

1. This court has subject matter jurisdiction over this action under § 6, Article
6 of the Nevada Constitution.

2. This Court has subject matter jurisdiction over this matter.

3. Defendants has sufficient minimum contacts with Nevada so as to allow
this Court to exercise jurisdiction over it.

4. Venue is proper in this Judicial District under NRS § 13.010 and 13.040.

PARTIES

5. The following are real parties in interest pursuant to NRCP 17.

6. ALBERT ELLIS LINCICOME, JR. and VICENTA LINCICOME are
individual residents of Lyon County, Nevada residing at the property located at 70

Riverside Drive, Dayton, Nevada 89403 (“Subject Property™).




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

7. The Defendants DOE OCCUPANTS 1-5 are set forth herein pursuant to
Rule 10 of the Nevada Rules of Civil Procedure, are all unknown persons or business
entities currently unknown to Counterclaimant who have wrongfully remained in the
Subject Property, and who are believed to be responsible for the events and happening
referred to in this Complaint, causing injuries and damages to Counterclaimant. At such
time when the names of said DOE OCCUPANTS 1-5 have been ascerteﬁned,
Counterclaimant will request leave from the Court to insert their true names and capacities
and join them in this action.

FACTUAL ALLEGATIONS

8. On October 12, 2018, Sables, LL.C recorded a Notice of Trustee’s Sale
(“NOS”) setting a foreclosure sale date for the Subject Property because the
Counterdefendants were in default of loan obligations.

9. Counterdefendants subsequently filed the underlying Complaint in this
action and recorded a Lis Pendens with the county recorder on November 8, 2018 at
Document No. 588549, seeking to postpone or cancel the scheduled foreclosure sale.

10. On December 31, 2018, this Court entered an Order enjoining Sables, LLC
from foreclosing on the Subject Property on the condition that Counterdefendants post a
bond in the amount of $172,610.67 and additional security in the amount of $2,105.10 per
month thereafter. (Exhibit #1).

11.  The Counterdefendants failed to post the required bond and security, which
resulted in the foreclosure sale proceeding forward on January 4, 2019. (Id.).

12.  Counterclaimant purchased the Subject Property at the NRS 107
foreclosure sale for $294,000.01 and took title thereto. (Exhibit #2).

1
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13.  Despite Counterclaimant’s sole and superior ownership interest in the
Subject Property, the Lis Pendens remains a cloud on title and negatively‘ affects
Counterclaimant’s interests in the Subject Property.

14.  The Counterdefendants were in possession of the Subject Property at the
time Counterclaimant purchased the Subject Property and have been in possession since
that date.

15. On or about January 28, 2019, Counterclaimant served a Three-Day Notice
to Quit to the Counterdefendants. (Exhibit #3).

16. Notwithstanding the Three-Day Notice to Quit, the Counterdefendants have
remained in possession of the Subject Property up to and including the present time.

17.  The Counterclaimant has made repeated demand on the Counterdefendants
to vacate the Subject Property, but the Counterdefendants, without cause or reason, have
refused to vacate the Subject Property.

18.  The Counterdefendants continue in possession of the Subject Property
notwithstanding the termination of the tenancy by service of the aforesaid Three-Day
Notice.

19.  The Counterdefendants’ actions are in violation of NRS 40.250-255 and the
Counterclaimant is entitled to possession of the Subject Property as prescribed in NRS
40.290-420.

20. Pursuant to NRS 40.360, Counterclaimant is further entitled to treble
damages occasioned by Counterdefendants’ unlawful detainer, including, but not limited
to, the reasonable rental value of the Subject Property as the Counterdefendants have been
in possession from January 4, 2019 until the time that Counterdefendants vacate the

Subject Property.
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21.  As a result of the Counterdefendants’ actions, the Counterclaimant has
suffered damages in an amount in excess of $15,000.00, but which amount will be
determined at the time of trial.

22. It has become necessary for the Counterclaimant to retain the services of
counsel to prosecute these claims and Counterclaimant is entitled to any and all costs
incurred herein including, without limitation, any and all attorneys fees.

FIRST CAUSE OF ACTION
(Quiet Title)

23.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 22 inclusively and incorporates them by reference as if fully set
forth herein.

24.  Counterclaimant owns in fee simple title to the Subject Property.

25.  Counterdefendants’ claim, or may have claimed, an interest in the Subject
Property adverse to Counterclaimant; Counterclaimant’ claims are without any right,
estate, title, lien, or interest in the Subject Property or any part thereof,

26. Counterclaimants’ claim of any interest, estate, right, title or lien in or to
the Subject Property is adverse to Counterclaimant and such claim or claims constitute a
cloud on Counterclaimant’s Property.

27.  Counterclaimant is entitled to a judgment from this Court pursuant to NRS
40.010, et seq., quieting title to the Subject Property in Counterclaimant’s favor and
declaring that the Counterdefendants do not have any estate, right, title, lien or interest in
or to the Subject Property.

"

i
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SECOND CAUSE OF ACTION
(Slander of Title)

28.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 27 inclusively and incorporates them by reference as if fully set
forth herein.

29. Counterdefendants, by allowing the November 8, 2018 Lis Pendens to
remain recorded against the Subject Property, has made false and malicious
communications disparaging to Counterclaimant’s title in the Subject Property.

30. Counterclaimant has been damaged by the conduct of the
Counterdefendants in an amount in excess of $15,000.00, which amount will be proven at
the time of trial of this matter.

31.  The conduct of the Counterdefendants has been fraudulent and malicious
entitling the Counterclaimant to punitive damages against the Counterdefendants in an
amount sufficient to punish the Counterdefendants and to deter similar conduct in those
similarly situated.

THIRD CAUSE OF ACTION
(Writ of Restitution)

32.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 31 inclusively and incorporates them by reference as if fully set
forth herein.

33.  The Counterclaimant is entitled to a Writ of Restitution for the Subject
Property pending the outcome of this matter.

I
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34.  The Counterdefendants should be required to pay reasonable rents for the
period of time from service of the Three-Day Notice until such time as the
Counterdefendants vacate the Subject Property.

FOURTH CAUSE OF ACTION
(Unjust Enrichment)
35.  Counterclaimant repeats and realleges each and every allegation contained

in paragraphs 1 through 34 inclusively and incorporates them by reference as if fully set

forth herein.

36. On or about January 4, 2019, the Counterclaimant became the owner of the
Subject Property.

37.  Counterclaimant is entitled to sole use and possession of the Subject
Property.

38.  The Counterdefendants have unjustly retained possession of the Subject
Property, rightfully owned by the Counterclaimant, against the fundamental principles of

justice, equity, and good conscience.

39.  Despite repeated demands to vacate the Subject Property, the
Counterdefendants have remained in possession of the Subject Property up to and
including the present time without cause or reason and refused to vacate the Subject
Property and give Counterclaimant peaceable restitution of the Subject Property.

40.  The Counterdefendants have not paid any rents or monies to
Counterclaimant for possession of the Subject Property from the time the Counterclaimant
became the owner of it.

1
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41.  The Counterdefendants have benefited from the possession of the Subject
Property, without cause or reason, to the inequitable and unjust detriment of the
Counterclaimant.

42.  The Counterdefendants have been unjustly enriched to the detriment of the
Counterclaimant. The Counterdefendants continual possession of the Subject Property,
despite Counterclaimant’s repeated demands that the Counterdefendants vacate the
Subject Property, has resulted in the Counterclaimant suffering damages in an amount in
excess of $15,000.00, but which amount will be determined at the time of trial.

FIFTH CAUSE OF ACTION
(Rent or Monies for Possession of the Subject Property)

43.  Counterclaimant repeats and realleges each and every allegation contained
in paragraphs 1 through 42 inclusively and incorporates them by reference as if fully set
forth herein.

44, On or about January 4, 2019, the Counterclaimant became the owner of the

Subject Property.
45.  The Counterclaimant is entitled to use and possession of the Subject
Property.

46.  The Counterdefendants have retained possession of the Subject Property,
rightly owned by the Counterclaimant.

47.  Despite repeated demands to vacate the Subject Property, the
Counterdefendants have remained in possession of the Subject Property up to and
including the present time without cause or reason, and refuses to vacate the Subject

Property and give Counterclaimant peaceable restitution of same.

i
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48.  The Counterdefendants have not paid any rents or monies to the
Counterclaimant for possession of the Subject Property from the time the Counterclaimant
became the owner of it.

49,  The Counterdefendants have benefited from possession of the Subject
Property, without cause or reason, and has not paid Counterclaimant, the rightful owner of
the Subject Property, any rents or monies for possession of the Subject Property.

50.  Because the Counterdefendants have received the benefit from possession
of the Subject Property owned by the Counterclaimant, the Counterdefendants should be
compelled to pay Counterclaimant rents or monies for possession of the Subject Property
in an amount that will be determined at the time of trial.

PRAYER FOR RELIEF
WHEREFORE, Counterclaimant prays for judgment against Counterdefendants as

follows:
1. For damages against the Counterdefendants in an amount in excess of
$15,000.00;
2. For restitution and possession of the Subject Property;
3. For a Writ of Restitution without bond;

4, For the Court to quiet title to the Subject Property in favor of
Counterclaimant;

5. For the Court to declare that title in the Subject Property is vested in the
Counterclaimant free and clear of all other liens, Lis Pendens’, and
encumbrances and that the Counterdefendants herein have no estate, right,
title or interest in the Subject Property.

1
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6. For an award of attorney's fees and litigation costs incurred; and
7. Such other and further relief as may be deemed just and proper under the

circumstances.

DATED this@% day of October, 2019.

Z 27
Jolt{T. Steffen ) R
Matthew K. Schriever (10745)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Defendant in Intervention /
Counterclaimant
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date

indicated below, I served a true and correct copy of the INTERVENOR’S

COUNTERCLAIM via U.S. Mail to the parties designated below.

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423
Attorney for Plaintiffs

Christopher A. J. Swift, Esq.

Ramir M. Hernandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Avenue, #200

Las Vegas, NV 89117

Attorney for Fay Servicing, LLC and

US Bank Prof-2013-M4 Legal Title Trust

DATED this3 _ day of October, 2019.

Shadd A. Wade, Esq

ZIEVE BRODNAX & STEEL
9435 W. Russell Road, #120
Las Vegas, NV 89148
Attorney for Sables, LLC

Scott R. Lachman, Esq.

Darren T. Brenner, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

/‘—
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Case No.:  18-CV-01332

Dept. No.: 11

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* ok ok

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,

VS.

SABES, LLC, a Nevada limited liability company, as
Trustee of the Deed of Trust given by Vicenta
Lincicome and dated 5/23/2007; FAY SERVICING,
LLC, a Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICAN, N.A_;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

L STATEMENT OF THE CASE

ORDER ON
BRECKENRIDGE MOTION
FOR SUMMARY
JUDGMENT

On March 18, 2021, Breckenridge Property Fund 2016, LLC (“Breckenridge”) filed a Motion

for Summary Judgment. On April 15, 2021, the Plaintiffs filed an Opposition. On May 10, 2021,
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Breckenridge filed a Reply.
IL. ISSUE PRESENTED

Should the Court grant Breckenridge’s Motion for Summary Judgment?

II1. SUMMARY OF DECISION
The Court finds that no genuine material issues of fact exist and Breckenridge is entitled to

summary judgment as a matter of law.

IV.  PRINCIPLES OF LAW

A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
of Reno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal, Inc., 122 Nev. 1213 (2006). Summary judgment is appropriate and
“shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).

B. NRS 40.010
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NRS 40.010 states, “An action may be brought by any person against another who claims an

estate or interest in real property, adverse to the person bringing the action, for the purpose of

determining such adverse claim.”

D.

NRS 111.180

NRS 111.180 states:

1. Any purchaser who purchases an estate or interest in any real property in good

faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse
rights, title or interest to, the real property is a bona fide purchaser.

2. No conveyance of an estate or interest in real property, or charge upon real

property, shall be deemed fraudulent in favor of a bona fide purchaser unless it appears
that the subsequent purchaser in such conveyance, or person to be benefited by such
charge, had actual knowledge, constructive notice or reasonable cause to know of the
fraud intended.

NRS 40.250

NRS 40.250 states:

A tenant of real property or a mobile home for a term less than life is guilty of an
unlawful detainer when the tenant continues in possession, in person or by subtenant, of
the property or mobile home or any part thereof, after the expiration of the term for
which it is let to the tenant. In all cases where real property is leased for a specified
term or period, or by express or implied contract, whether written or parol, the tenancy
terminates without notice at the expiration of the specified term or period.

FINDINGS OF FACT

1.

In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,
Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded
deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and
Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of
the lender. Vicenta Lincicome executed documents creating the deed of trust and note and

understood she had a 30-year maturity date.
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On August 15, 2011, MERS recorded an assignment of the deed of trust, transferring the
interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its

interest to U.S. Bank.

. In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed of trust at the time recorded a notice of default.

. In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new

loan balance was $417,198.58. The Plaintiffs were provided a post office box to send

payments.

. BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch

in Carson City on September 1, 2009. The Plaintiffs attempted to make the second
payment at a BANA Branch but it was rejected as BANA’s computer system did not
recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their
deposition testimony states they were aware of the breach at that time.

The Plaintiffs made no other attempt to mail the payments. BANA then notified the
Plaintiffs in October of 2009 stating that the loan had not been modified. However, then
BANA signed the LMA and recorded it in March of 2011.

In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
property at $381,000. The Plaintiffs made no payments at the time of bankruptcy filing or

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.
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10.

11.

12.

13.

14.

15.

16.

17.

BANA offered the Plaintiffs a modification in April of 2012 but the Plaintifts made no
payments on the offer. BANA offered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
decree was filed by the Bankruptcy Court in July of 2015,

On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
default.

On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank
and Fay Servicing as interested parties.

The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff
Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
three payments of $2462.30 as an offered trial period plan. The payments had to be made
on April 1,2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in
lieu of foreclosure. A certificate for foreclosure was issued.

The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plaintiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that

they could not afford to make payments on the mortgage. The Plaintiffs have never averred
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VI.

18.

19.

20.

21.

22.

23.

to the Court that they are ready, willing, and able to perform on the original mortgage or
subsequent modifications. |

The foreclosing party recorded a Notice of Default and Notice of Sale against the subject
property.

On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction with the Court.

On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount
of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.

The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
property for $294,000.01.

On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of

the subject property was recorded.

ANALYSIS

The Court incorporates the legal findings, factual findings and analysis contained in its

separate “ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/

GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF-2013 M4

LEGAL TRUST, US BANK AND FAY SERVICING LLC.” As Breckenridge purchased the subject

property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims

to title of the property.
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VII. CONCLUSIONS OF LAW

Breckenridge is entitled to a motion for summary judgment in its favor.

ORDER

Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that

Breckenridge’s Motion for Summary Judgment is GRANTED.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings sufficient to enter an order without argument.

DATED: This 23" day of June, 2021.

HON. LEON ABERASTURI
DISTRICT JUDGE
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Certificate of Mailing

[ hereby certify that I, (‘3\ U g 'ﬂ\@w , am an employee of the Third Judicial
District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document
was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.

1591 Mono Ave.

Minden, NV 89423

Scott R. Lachman, Esq.

Akerman LLP

1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC

2320 Potosi St., Ste. 130
Las Vegas, NV 89146

DATED: This 2. %" ‘/day of

Shadd A. Wade

Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd., Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

Employee of Hon. Leon Aberasturi
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Case No.:  18-CV-01332
Dept. No.: 1I

[ O P N WY T HEE R S

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* ok ok

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
VS.
SABES, LLC, a Nevada limited liability company, as ORDER DENYING
Trustee of the Deed of Trust given by Vicenta PLAINTIFFS MOTION FOR
LLC, a Delaware limited liability company and JUDGMENT/ GRANTING
subsidiary of Fay Financial, LLC; PROF-2013 M4 MOTIONS FOR SUMMARY
BRECKENRIDGE PROPERTY FUND 2016, A Utah L ECALL TRUST US BANK

SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@),
substituted in for DOE 3; and DOES 4-10.

Defendants.

I. STATEMENT OF THE CASE
On March 19, 2021, the Plaintiffs filed a Motion for Partial Summary Judgment. On April 19,
2021, Defendants, Prof-2013M4-Legal Trust, by U.S. Bank, National Association, as Legal Title
trustee (“U.S. Bank Trust”) and Fay Servicing LLC filed an Opposition. On May 5, 2021,
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Breckenridge Property Fund 2016, LLC joined the Opposition. On May 6, 2021, Plaintiffs filed a
Reply.

On March 25, 2021, Shellpoint Mortgage Servicing filed a Motion for Summary Judgment. On
the same date Prof-2013 M4 Legal trust, U.S. Bank, National Association as Legal Trustee (“U.S.
Bank Trust”) and Fay Servicing LLC, filed a Motion for Summary Judgment. On April 15, 2021, the
Plaintiffs filed an Opposition. On May 6, 2021 Prof-2013 M4 Legal trust, U.S. Bank, National
Association as Legal Trustee (“U.S. Bank Trust”) and Fay Servicing LLC, filed a Reply. On May 10,
2021 Shellpoint Mortgage filed a Reply.

On March 17, 2021, Bank of America, hereinafter “BANA,,” filed a Motion for Summary
Judgment and request for discovery sanctions. On April 15, 2021, the Plaintiffs filed an Opposition.
On May 5, 2021, BANA filed a Reply. Defendant Breckenridge Property Fund 2016, LLC
(“Breckenridge”) joined in the Motion on March 29, 2021. Defendants Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as legal Title Trustee (U.S. Bank Trust”), Defendant Fay
Servicing LLC (“Fay”) and Shellpoint Mortgage Servicing, LLC (“Shellpoint™) joined the Motion on
April 19,2021,

I1. ISSUE PRESENTED

Should the Court sanction the Plaintiffs for discovery violations?

Should the Court grant the Plaintiffs’ Motion for Summary Judgment?

Should the Court grant the Defendants’ Motions for Summary Judgment?

III. SUMMARY OF DECISION

The Court finds that the Plaintiffs violated NRCP Rule 16.1 and sanctions are appropfiate.

The Court finds that no genuine material issues of fact exist and Plaintiffs are not entitled to
summary judgment as a matter of law.

The Court finds that no genuine material issues of fact exist and the Defendants are entitled to

summary judgment as a matter of law.

IV.  PRINCIPLES OF LAW
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A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
of Reno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal, Inc., 122 Nev. 1213 (2006). Summary judgment is appropriate and
“shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).

B. Statutes of Limitation

NRS 11.190 states in relevant part:

(1) Within 6 years:

(a) Except as otherwise provided in NRS 62B.420 and 176.275, an action upon a
judgment or decree of any court of the United States, or of any state or territory within
the United States, or the renewal thereof.

(b) An action upon a contract, obligation or liability founded upon an instrument in
writing, except those mentioned in the preceding sections of this chapter.

C. Enforceability of FMA Agreement

The Supreme Court held in Cain v Price, 134 Nev. 193 195 (2018), that to be “legally

enforceable, a contract “must be supported by consideration.” In Jones v SunTrust Mtg., Inc. 128 Nev.
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188, 191 (2012) the Nevada Supreme Court held that “Consideration is the exchange of a promise or
performance, bargained for by the parties.” The Jones Court held:

A party's affirmation of a preexisting duty is generally not adequate consideration to

support a new agreement. See Cty. of Clark v. Bonanza No. 1, 96 Nev. 643, 650, 615

P.2d 939, 943 (1980). However, where a party's promise, offered as consideration,

differs from that which it already promised, there is sufficient consideration to support

the subsequent agreement. 3 Williston on Contracts § 7:41 (4th ed. 2008).

In Jones, the Nevada Supreme Court had to determine the validity of a signed agreement
resulting from Nevada’s Foreclosure Mediation Program. The Jones Court held that, “when an
agreement is reached as a result of an FMO mediation, the parties sign the agreement, and it otherwise
comports with contract principles, the agreement is enforceable under District Court Rule 16.”id.
District Court Rule 16 states:

No agreement or stipulation between the parties in a cause or their attorneys, in respect

to proceedings therein, will be regarded unless the same shall, by consent, be entered in

the minutes in the form of an order, or unless the same shall be in writing subscribed by
the party against whom the same shall be alleged, or by the party's attorney.

NRS 40.453 states:
Except as otherwise provided in NRS 40.495:
1. It is hereby declared by the Legislature to be against public policy for any

document relating to the sale of real property to contain any provision whereby a

mortgagor or the grantor of a deed of trust or a guarantor or surety of the indebtedness

secured thereby, waives any right secured to the person by the laws of this state.
2. A court shall not enforce any such provision.

In Lowe Enterprise Residential Partners, L. P. v Eighth Judicial District Court ex rel. County
of Clark, 118 Nev. 92, 104 (2002) the Nevada Supreme Court delved into the legislative history of |
NRS 40.453. The Court held that a “review of the legislative history reveals that NRS 40.453 was
enacted to protect the rights created by Nevada's anti-deficiency legislation, not to protect the right to a

jury trial.” This statute does not prohibit parties from agreeing to provide a deed in lieu of foreclosure.

D. Claim Preclusion
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The Nevada Supreme Court has adopted a three-part test to determine the availability of claim
preclusion: “(1) the parties or their privies are the same, (2) the final judgment is valid, and (3) the
subsequent action is based on the same claims or any part of them that were or could have been
brought in the first case.” G.C. Wallace, Inc. v Eighth Judicial District Court, 127 Nev. 701, 706
(2011), citing to Five Star, 124 Nev. at 1054, 194 P.3d at 713 (footnote omitted).

E. Repudiation/Renunciation/Anticipatory Breach

17B C.J.S. Contracts § 718, Acts constituting renunciation or repudiation, states:

In order that the rule permitting the immediate institution of a suit on the renunciation
or repudiation of a contract may apply, the renunciation or repudiation must be a
present one. It must also be entire, or total, covering the entire performance to which
the contract binds the promisor, or the refusal to perform must be of a covenant going
to the whole consideration. Furthermore, the renunciation or repudiation must be
absolute or unequivocal. It has also been said that in order to be effective for this
purpose, the renunciation or repudiation must be clear, strict, positive, definite, specific,
distinct, final, unqualified, or unconditional.

In order to constitute an absolute and unequivocal repudiation, no precise form of
words is necessary. Whether an anticipatory repudiation has occurred is determined on
a case-by-case basis, depending on the particular language used.

The repudiation or renunciation may be by language or act making it futile for the other
party to proceed. An intent to repudiate may be expressly asserted or circumstantially
manifested by conduct. However, a party's words and acts communicated to the other
party, not its intention, should control. Thus, a mere expression of intention not to
perform, or not to be bound, is not enough, nor is a mere threat to abandon, or a mere
assertion that the party will be unable, or will refuse, to perform the contract. At the
same time, a refusal to perform may itself be a repudiation of the contract, in spite of a
party's words seeking to reassure the other party of its intent to perform in the future.

17B C.J.S. Contracts § 722, Elections of remedies upon renunciation of executory contract-
Acceptance or rejection of renunciation states:

The party injured by an anticipatory breach has an election to accept or reject the
refusal of performance. For the doctrine of breach by anticipatory repudiation to be
applied, the nonrepudiating party must treat the repudiation as a breach. That is, it must
accept and act on it. Moreover, it must also act promptly and within a reasonable

time. However, the effect of an anticipatory repudiation is not nullified by the fact that
the nonrepudiating party attempts to enforce performance.
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The renunciation of a contract by the promisor before the time stipulated for
performance is not effective unless such repudiation is unequivocally or affirmatively
accepted by the promisee. If the promisee declines to accept the renunciation and
continues to insist on the performance of the promise, as it may do, the contract remains
in existence for the benefit, and at the risk, of both parties, and is binding on them, and,
if anything occurs to discharge it from other causes, the promisor may take advantage
of such discharge. Where the contract thus remains in existence, no actionable claim for
damages arises until the time for performance expires. Furthermore, a repudiation not
treated as an anticipatory breach is immaterial in an action thereafter brought to enforce
the contract.

If, after the attempted renunciation by one party to the contract, the other party elects to
treat the contract as still binding and to await the time for full performance, it is
incumbent on the party making such election to perform such of the obligations as may,
in the meantime, fall on it under the terms of the contract.

F. Tender of Payments

§ 47:1.Showing of readiness and willingness to perform, 15 Williston on Contracts § 47:1 (4th

ed.) states:

A party to a contract who complains that the other party has breached the terms of the
contract must prove performance of the contract on his or her own part or a valid and
unconditional tender of performance rejected by the other party. Tender of performance
in this regard combines readiness, willingness, and ability to perform. In order to be
valid, tender of payment on a contract must be: (1) timely; (2) made to the person
entitled to payment; (3) unconditional; (4) an offer to pay the amount of money due;
and (5) coupled with an actual production of the money or its equivalent. The rules that
govern tenders are strict and strictly applied; a tender must be one of full performance
and unconditional to be valid; moreover, the party alleging an offer of tender must
possess the ability to perform, and the tender must be made in good faith. Unlike the
situation where performance by one party is a condition precedent to performance by
the other, where conditions are concurrent, the allegation of tender need not be of
absolute tender. A tender conditional on contemporaneous performance by the
defendant is sufficient and necessary. It has sometimes been said that in such a case, an
allegation of readiness and willingness on the part of the plaintiff is sufficient or even
that this is not part of the plaintiff's case. However, while in suits for specific
performance a different rule prevails in many jurisdictions to maintain an action for
legal relief, the plaintiff must not only be ready and willing to perform but also must
have manifested this before bringing the action, by some offer of performance to the
defendant, for, otherwise, both parties might be ready and willing and each stay at
home waiting for the other to come forward. While the situation is possible that each of
two parties has a right to specific performance against the other, it is not possible that
each shall have a right to damages for a total breach of the contract.
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(Citations omitted).
In Bank of America, N.A. v SFR Investment Pool 1, LLC 134 Nev. 604, 610-11 (2018) the
Nevada Supreme Court discussed the obligation of a tendering party. The Supreme Court stated:

Whether a tendering party must pay the amount into court depends on the nature of the
proceeding and the statutory and common law of the

jurisdiction. See Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R.
938 (1921) (“Generally, there is no fixed rule in equity which requires a tender to he
kept good in the sense in which that phrase is used at law.”); see

also Restatement (Third) of Prop.: Mortgages § 6.4 (Am. Law Inst. 1997) (“The tender
must he kept good in the sense that the person making the tender must continue at all
times to be ready, willing, and able to make the payment.”). Where payment into court
is not explicitly required, “averment of a readiness and willingness to bring the money
into court, and pay the same on the order of the court, is sufficient.”

Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R. 938 (1921). And,
“the necessity of keeping a tender good and of paying the money into court has no
application to a tender made for the purpose of discharging a mortgage lien.”
Annotation, Unaccepted Tender as Affecting Lien of Real Estate Mortgage, 93 A.L.R.
12 (1934) (explaining that such a tender would either immediately discharge the
mortgage lien or the lien would remain unimpaired by the tender).

(Citations omitted).

If a party seeks to reinstate a loan having alleged a wrongful foreclosure occurred in that the
party was not in default, then the party must still allege and prove the party performed and has the
ability to tender any amounts in contention and to continue performing. Turner v Seterus, Inc, 27
Cal.App 5" 516, 530-31 (Ct. App 3rd CA 2018).

G. Substantial Compliance and NRS 107.080

NRS 107.080 (5) through (8) states:

5. Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection 7, a
sale made pursuant to this section must be declared void by any court of competent
jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section;
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(b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 30 days after the date on which the trustee’s
deed upon sale is recorded pursuant to subsection 10 in the office of the county recorder
of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the action is
recorded in the office of the county recorder of the county where the sale took place
within 5 days after commencement of the action.

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a) of
subsection 4 to the grantor, to the person who holds the title of record on the date the
notice of default and election to sell is recorded, to each trustor or to any other person
entitled to such notice, the person who did not receive such proper notice may
commence an action pursuant to subsection 5 within 90 days after the date of the sale.

7. Upon expiration of the time for commencing an action which is set forth in
subsections 5 and 6, any failure to comply with the provisions of this section or any
other provision of this chapter does not affect the rights of a bona fide purchaser as
described in NRS 111.180.

8. If, in an action brought by the grantor or the person who holds title of record in
the district court in and for the county in which the real property is located, the court
finds that the beneficiary, the successor in interest of the beneficiary or the trustee did
not comply with any requirement of subsection 2, 3 or 4, the court must award to the
grantor or the person who holds title of record:

(a) Damages of $5,000 or treble the amount of actual damages, whichever is
greater;

(b) An injunction enjoining the exercise of the power of sale until the beneficiary,
the successor in interest of the beneficiary or the trustee complies with the requirements
of subsections 2, 3 and 4; and

(c) Reasonable attorney’s fees and costs,
unless the court finds good cause for a different award. The remedy provided in this
subsection is in addition to the remedy provided in subsection 5.

In Schleining v Cap One, Inc, 130 Nev. 323, 327 (2014), the Supreme Court held that NRS
107.080 does not require strict adherence. The Court focused upon the “does not substantially comply
with” language. In Dayco Funding Corporation v Mona, 134 Nev. 929 (2018) the Nevada Supreme
Court held that substantial compliance is found when the title holder “had actual knowledge of the
default and the pending foreclosure sale” and “was not prejudiced by the lack of statutory notice.” Id.

citations omitted.
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This Court found one decision which stated that inaccurate numbers regarding a deficiency was
not grounds to find that a notice of default was not in substantial compliance. Kehoe v Aurora Loan
Services LLC, 2010 WL 4286331 (US Dst. Ct D. Nev 2010).

H. Computation of Damages-NRCP Rule 16.1

NRCP Rule 16.1 (a) (1) (iv) requires an initial disclosure regarding the Plaintiff’s computation
of damages:

(iv) a computation of each category of damages claimed by the disclosing party--who
must make available for inspection and copying as under Rule 34 the documents or
other evidentiary material, unless privileged or protected from disclosure, on which
each computation is based, including materials bearing on the nature and extent of
injuries suffered; ....

In Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. 261, 265 (2017), the Nevada Supreme Court
held that NRCP Rule 37 (c) (1) “provides the appropriate analytical framework for district courts to
employ in determining the consequence...” for a failure to comply with NRCP Rule 16.1. The party
in violation must show a:“substantial justification” or that the failure is harmless to avoid sanctions
that include the exclusion of evidence. Id.

NRCP Rule 37 (b) (1) states:

(b) Sanctions for Failure to Comply With a Court Order.

(1) For Not Obeying a Discovery Order. If a party or a party’s officer,
director, or managing agent — or a witness designated under Rule 30(b)(6) or 31(a)(4)
— fails to obey an order to provide or permit discovery, including an order under Rule
35 or 37(a), the court may issue further just orders that may include the following:

(A) directing that the matters embraced in the order or other designated
facts be taken as established for purposes of the action, as the prevailing party claims;

(B) prohibiting the disobedient party from supporting or opposing
designated claims or defenses, or from introducing designated matters in evidence;

(C) striking pleadings in whole or in part;

(D) staying further proceedings until the order is obeyed;

(E) dismissing the action or proceeding in whole or in part;

(F) rendering a default judgment against the disobedient party; or

(G) treating as contempt of court the failure to obey any order except an
order to submit to a physical or mental examination.
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V. FINDINGS OF FACT
In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,
Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded
deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and
Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of
the lender. Vicenta Lincicome executed the documents that created the deed of trust and

note and understood she had a 30-year maturity date.

. On August 15, 2011, MERS recorded an assignment of the deed of trust, transferring the

interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing LP.
On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its

interest to U.S. Bank.

. In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.
. In January 2009, the trustee under the deed of trust at the time recorded a notice of default.

. In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new

loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
payments.

BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch
in Carson City on September 1, 2009. The Plaintiffs attempted to make the second
payment at a BANA Branch but it was rejected as BANA’s computer system did not
recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their

deposition testimony states they were aware of the breach at that time.

10
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10.

11.

12.

13.

14.

15.

The Plaintiffs made no other attempts to mail the payments. BANA then notified the
Plaintiffs in October of 2009 stating that the loan had not been modified. However, then
BANA signed the LMA and recorded it in March of 2011.

In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
property at $381,000. The Plaintiffs made no payment at the time of bankruptcy filing or
during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.

BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no
payment on the offer. BANA offered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
decree was filed by the Bankruptcy Court in July of 2015.

On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
default.

On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank
and Fay Servicing as interested parties.

The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff
Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
three payments of $2462.30 as an offered trial period plan. The payments had to be made
on April 1,2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in

lieu of foreclosure. A certificate for foreclosure was issued.
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16.

17.

18.

19.

20.

21.

22.

23.

The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plaintiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that
they could not afford to make payments on the mortgage. The Plaintiffs have never averred
to the Court that they are ready, willing, and able to perform on the original mortgage or
subsequent modifications.

A Notice of Default and Notice of Sale was filed against the subject property.

On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction with the Court.

On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount
of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.

The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
property for $294,000.01.

On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of
the subject property was recorded.

ANALYSIS

The gravamen of the Plaintiffs’ causes of action is the alleged breach of the 2009 Loan
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Modification Agreement by Defendant BANA. The Plaintiffs allege that Vincenta Lincicome executed
and mailed the application in July of 2009. The Court infers from these allegations that the Plaintiffs
believe that the mailing of the application constituted an acceptance and the LMA was from that point
on a binding contract between the parties.

After mailing the forms, BANA accepted a payment and informed the Plaintiffs that they
would invesf[igate whether the LMA was accepted. In October of 2009, the Plaintiffs received a
mortgage statement indicating that BANA had not accepted the LMA and was using the terms of the
original agreement. From these alleged facts, the Court cannot find an offer and acceptance of the
LMA had occurred. BANA’s conduct and statements clearly indicated the original agreement had not
been modified.

If the original agreement was still in place, then the Plaintiffs were legally obligated to perform
as promised. No one argued that BANA had invited the Plaintiffs to apply for the modification which
could be rejected. The Plaintiffs never received any notice from BANA that BANA accepted the
LMA until March of 2011. It is unclear to the Court that the two year delay could constitute an
acceptance nunc pro tunc, but as explained herein, it makes no difference to the Court’s analysis.

No issues of fact exist as to whether the Plaintiffs would have failed to make the required
payments under any of the purported offers and alleged agreements. The Plaintiffs, admittedly, had no
ability to pay and made no attempt to put any payments aside once BANA or other Defendants made a
demand for payment. The Plaintiffs also admitted that they entered into different modification plans
after the LMA based upon their inability to pay.

The Plaintiffs rely on a theory that their performance was permanently excused by the failure
of BANA to accept a single payment under the terms of the LMA. The Plaintiffs also rely on a theory

that their performance was excused by the failure of Fay to accept a payment under a modification on
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a subsequent modification. These theories fail under relevant law for several reasons.

If, as alleged, the LMA was effective upon mailing, then the breach occurred in 2009. If as
alleged the LMA was effective in 2011, then the breach occurred in 2011. The Plaintiffs were told that
BANA would not accept the modified payment in 2009. They understood BANA would not perform
under the LMA in October of 2009. They failed to bring an action against BANA until November 7,
2018. The six year statute of limitations in NRS 11.190 would apply. The date of the filing of the
LMA had no impact on the date of the breach.

Additionally, if the LMA or subsequent modification was effective, then the Plaintiffs’ theory
of excuse of performance also fails as contract law requires a non-breaching party to elect a remedy in
a reasonable time. As stated in 17B C.J.S. Contracts § 722, the non-breaching party must accept the
repudiation and elect a remedy. The non-breaching party must also act promptly and within a
reasonable time. The Plaintiffs did nothing in either 2009 or 2011. Restitution to the lenders would
also apply if the Plaintiffs had chosen to accept the repudiations and end the agreement.

The theory of excuse put forth by the Plaintiffs also ignores the materiality and order of the
performances under the agreement. A lender materially performs by providing the funds requested
under the loan. A borrower must then materially perform by making the monthly payments. Further,
the theory of excuse of performance may delay the need to perform but it does not discharge the duty
to pay once the performance was demanded. Performance could be demanded as the Plaintiffs did not
accept the repudiation.

Contract and mortgage law would also require that the Plaintiffs remain ready, willing and able
to perform each month. The deposition testimony clearly indicated that the Plaintiffs could not
perform under any of the offers and modifications of the original agreement.

The Plaintiffs entered into a bankruptcy after their incomes went down and they had an

14
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unanticipated tax bill. The bankruptcy filing indicates that the Plaintiffs believed they were under the
original agreement and represented such to the bankruptcy court. The facts establish that the Plaintiffs
did not have the ability to make the payments under any of the offers or alleged agreements. They
have failed to pay for over a decade. The Plaintiffs had made no effort to tender the missed payments
under any of the agreements.

Additionally, as the Plaintiffs did not act upon the failure of BANA or its successors to accept
the anment and repudiate the LMA or modification in a reasonable time, then subsequent agreements
and the bankruptcy could act as an intervening event and excuse any breach of not accepting the
originai LMA payments. The subsequent modifications and agreement to provide a deed in lieu of
foreclosure would have excused the original alleged breach.

The failure of the Plaintiffs to repudiate the agreement also allowed BANA or its successors to
demand at a later time that the Plaintiffs perform. Since their performance was merely delayed, the
Plaintiffs became the breaching party once BANA and its successors made a demand for payment and
payment did not occur. The Plaintiffs tendered very few payments over the course of a decade. The
Plaintiffs should have offered the payments under the LMA if they believed it was in effect. They
could have preserved any rights they believed they had under the LMA by making a tender after
receiving the notice of default.

Claim preclusion would also apply. The Plaintiffs are not entitled to switch theories depending
upon what court they are in. BANA would be bound as well by any representations made in the
bankruptcy proceedings.

Disturbing to the Court, the Plaintiffs seem to believe that they can game the system to avoid
repaying the money borrowed and to remain in a house rent free. Albert Ellis Lincicome, Jr.’s

testimony clearly establishes that the Plaintiffs want more time to continue their free ride. If they have
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to abuse a mediation program to get more time then so be it. The Plaintiffs’ signatures affirming that
they would be bound by the agreement meant nothing. The Plaintiffs admit to engaging in bad faith.

Under Jones, the mediated agreement of deed in lieu of foreclosure is enforceable. The
Plaintiffs admitted that they chose not to enter into the offered terms. The agreement settled all claims
regarding the mortgage. The Plaintiffs have an obligation under the agreement to surrender the
property. NRS 40.453 does not apply as argued in other motions.

The foreclosing defendants substantially complied with NRS 107.080 notice requirements.

The Plaintiffs were clearly noticed that they were in default and when the foreclosure sale would
occur. The fact that they disputed the amount of the default did not create any prejudice to them as
they never intended to make a tender of any amount. The notice provided them the opportunity to file
an action to stop the foreclosure sale which they then did. They were given an opportunity to file a
bond and then perform under the agreement they argued was in effect, but then failed to do so.

Finally, the Court finds that the failure to provide a computation of damages as required by
NRCP Rule 16 has not been justified. The Plaintiffs failure to provide the computation cannot be
justified by their counsel’s belief that to deal with damages at a later point in time is more economical.
The epidemic and the Plaintiffs’ hectic schedule has no impact on Counsel’s determination of
damages. The Plaintiffs had over two years to comply with the rule.

The Court also notes that the Plaintiffs were supposed to negotiate in good faith during a
settlement conference that was ordered. How they could do so without understanding their damages is
perplexing. Is this just more bad faith? The Court believes that the appropriate sanction is to strike all
allegations concerning rﬁonetary damages from the Complaint as the failure appears to be made in bad
faith and in an effort to prolong this matter further.

CONCLUSIONS OF LAW
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1. Sanctions striking allegations the Plaintiffs have suffered monetary damages are
appropriate as the Plaintiffs have not justified their failure to provide a computation of
damages pursuant to NRCP Rule 16.1.
2. The Plaintiffs are not entitled to partial summary judgment.
3. The Defendants are entitled to summary judgment.
VI.  ORDER
Therefore, based upon the above and good cause appearing, IT IS HEREBY ADJUDGED and
ORDERED that BANA’s request for sanctions is GRANTED. The Court strikes all allegations in

the Complaint that the Plaintiffs have suffered monetary damages.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that that Plaintiffs’ Motion for
Partial Summary Judgment is DENIED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that the Motions for Summary
Judgment filed by BANA, Shellpoint Mortgage Servicing, Prof-2013 M4 Legal Trust, U.S. Bank,
National Association as Legal Trustee (“U.S. Bank Trust”) and Fay Servicing LLC., are GRANTED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that BANA’s request for NRCP
Rule 54(b) certification as a final judgment is GRANTED. The Court finds no just reason for the

delay.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings sufficient to enter an order without argument.

,
/
DATED: This 23rd day of June, 2021. [— /'Ai‘z/’

HON. LEON ABERASTURI
DISTRICT COURT JUDGE
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Certificate of Mailing

I hereby certify that I,

@ Joo /T 7\0\4/ , am an employee of the Third Judicial

District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document

was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.

1591 Mono Ave.

Minden, NV 89423

Scott R. Lachman, Esq.

Akerman LLP

1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC

2320 Potosi St., Ste. 130
Las Vegas, NV 89146

~

DATED: This_ 23 “diay of

JU e

Shadd A. Wade

Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd., Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

, 2021.

//"7/ T

Employee of Hon. Leon Aberasturi
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