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S Tove:

INTHE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* k%
ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintifts,

Vs.
SABES. LLC. a Nevada limited liability company, as ORDER DENYING
’rrUStee Of the Deed Of Trust given by Vicenla PLAINTIFFS MOTION FOR
Lincicome and dated 5/23/2007; FAY SERVICING. PARTIAL SUMMARY
LLC. a Delaware limited liability company and JUDGMENT/ GRANTING
SUbSldlar}' of Fa} FinanCial. LLC. PROF-2013 M4 MOTIONS FOR SUMMARY
Title Truslee; for BANK OF AMERICAN. NA. BANA PROF-2013 M4
BRECKENRIDGE PROPERTY FUND 2016, A Utah LEGALL TRUST. US BANK
limited liability company; NEWREZ., LLC. d/b/a AND FAY SERVI’CING LLC
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II.

BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2: MNCM-2018-NPL@),
substituted in for DOE 3; and DOES 4-10.

Defendants.

I. STATEMENT OF THE CASE
On March 19, 2021, the Plaintiffs filed a Motion for Partial Summary Judgment. On April 19,
2021, Defendants. Prof-2013M4-Legal Trust, by U.S. Bank. National Association, as Legal Title

trustee ("U.S. Bank Trust™) and Fay Servicing LLC filed an Opposition. On May 5, 2021,

AAQ0374
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Breckenridge Property Fund 2016. LLC joined the Opposition. On May 6. 2021, Plaintiffs filed a
Reply.

On March 25, 2021. Shellpoint Mortgage Servicing filed a Motion for Summary Judgment. On
the same date Prof-2013 M4 Legal trust, U.S. Bank. National Association as Legal Trustee ("U.S.
Bank Trust™) and Fay Servicing LLC. filed a Motion for Summary Judgment. On April 15, 2021, the
Plaintiffs filed an Opposition. On May 6, 2021 Prof-2013 M4 Legal trust. U.S. Bank, National
Association as Legal Trustee ("U.S. Bank Trust™) and Fay Servicing LLC. filed a Reply. On May 10.

2021 Shellpoint Mortgage filed a Reply.

On March 17, 2021. Bank of America, hereinafter "BANA." filed a Motion for Summary
Judgment and request for discovery sanctions. On April 15,2021, the Plaintiffs filed an Opposition.
On May 5, 2021, BANA filed a Reply. Defendant Breckenridge Property Fund 2016, LLC
("Breckenridge™) joined in the Motion on March 29, 2021. Defendants Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as legal Title Trustee (U.S. Bank Trust™), Defendant Fay
Servicing LLC (“Fay™) and Shellpoint Mortgage Servicing, LLC (~Shellpoint™) joined the Motion on
April 19,2021,

II. ISSUE PRESENTED

Should the Court sanction the Plaintiffs for discovery violations?

Should the Court grant the Plaintiffs’ Motion for Summary Judgment?

Should the Court grant the Defendants’ Motions for Summary Judgment?
111. SUMMARY OF DECISION
The Court finds that the Plaintiffs violated NRCP Rule 16.1 and sanctions are appropriate.
The Court finds that no genuine material issues of fact exist and Plaintiffs are not entitled to
summary judgment as a matter of law.
The Court finds that no genuine material issues of fact exist and the Defendants are entitled to

summary judgment as a matter of law.

IV.  PRINCIPLES OF LAW

AAQ37
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A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings. depositions. answers to interrogatories, and admissions on file. together with affidavits, if

any. show that there is no genuine issue as to any material fact and that the moving party is entitled to

a judgment as a matter of law. * NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City

of Reno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment. the evidence and all reasonable inferences
drawn from the evidence. must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal. Inc.. 122 Nev. 1213 (2006). Summary judgiment is appropriate and
“shall be rendered forthwith™ when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeyeay. Inc.. 106 Nev. 601. 603 (1990).

B. Statutes of Limitation

NRS 11.190 states in relevant part:

(1)  Within 6 years:

(a) Exceptas otherwise provided in NRS 62B.420 and 176.275, an action upon a
judgment or decree of any court of the United States. or of any state or territory within
the United States, or the renewal thereof.

(b) An action upon a contract, obligation or liability tounded upon an instrument in
writing, except those mentioned in the preceding sections of this chapter.

C. Enforceability of FMA Agreement

The Supreme Court held in Cain v Price, 134 Nev. 193 195 (2018). that to be ~legally

enforceable. a contract “must be supported by consideration.™ In Jones v SunTrust Mg Inc. 128 Nev.

AAOQ037Y
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jury trial.” This statute does not prohibit parties from agreeing to provide a deed in lieu of foreclosure.

188. 191 (2012) the Nevada Supreme Court held that ~“Consideration is the exchange of a promise or
performance. bargained tor by the parties.™ The Jones Court held:

A party's affirmation of a preexisting duty is generally not adequate consideration to

support a new agreement. See Cty. of Clark v. Bonanza No. 1, 96 Nev. 643, 650. 615

P.2d 939, 943 (1980). However, where a party's promise. otfered as consideration,

differs from that which it already promised, there is sufficient consideration to support

the subsequent agreement. 3 Hilliston on Contracts § 7:41 (4th ed. 2008).

In Jones, the Nevada Supreme Court had to determine the validity of a signed agreement

resulting from Nevada’s lForeclosure Mediation Program. The Jones Court held that, “when an

agreement is reached as a result of an FMO mediation. the parties sign the agreement, and it otherwise
comports with contract principles. the agreement is enforceable under District Court Rule 16.id.
District Court Rule 16 states:

No agreement or stipulation between the parties in a cause or their attorneys, in respect
to proceedings therein, will be regarded unless the same shall. by consent. be entered in
the minutes in the form of an order. or unless the same shall be in writing subscribed by
the party against whom the same shall be alleged, or by the party's attorney.

NRS 40.453 states:

Except as otherwise provided in NRS 40.495:

I Tt is hereby declared by the Legislature to be against public policy for any
document relating to the sale of real property to contain any provision whereby a
mortgagor or the grantor of a deed of trust or a guarantor or surety of the indebtedness
secured thereby. waives any right secured to the person by the laws of this state.

2. A court shall not enforce any such provision.

In Lowe Enterprise Residential Partners, L.P. v Eighth Judicial District Court ex rel. County
of Clark. 118 Nev. 92, 104 (2002) the Nevada Supreme Court delved into the legislative history of
NRS 40.453. The Court held that a “review of the legislative history reveals that NRS 40.453 was

enacted to protect the rights created by Nevada's anti-deficiency legislation. not to protect the right to a

D. Claim Preclusion

AA03754
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The Nevada Supreme Court has adopted a three-part test to determine the availability of claim
preclusion: “(1) the parties or their privies are the same, (2) the final judgment is valid. and (3) the
subsequent action is based on the same claims or any part of them that were or could have been

brought m the first case.” G.C. Wallace. Inc. v Eighth Judicial District Court. 127 Nev. 701. 706

(2011), citing to Five Star, 124 Nev. at 1054, 194 P.3d at 713 (footnote omitted).

E. Repudiation/Renunciation/Anticipatory Breach

17B C.J.S. Contracts § 718. Acts constituting renunciation or repudiation, states:

In order that the rule permitting the immediate institution of a suit on the renunciation
or repudiation of a contract may apply, the renunciation or repudiation must be a
present one. It must also be entire, or total, covering the entire performance to which
the contract binds the promisor. or the refusal to perform must be of a covenant going
to the whole consideration. Furthermore. the renunciation or repudiation must be
absolute or unequivocal. It has also been said that in order to be effective for this
purpose, the renunciation or repudiation must be clear. strict. positive, definite. specific.
distinct. final. unqualified. or unconditional.

[n order to constitute an absolute and unequivocal repudiation, no precise form of
words is necessary. Whether an anticipatory repudiation has occurred is determined on
a case-by-case basis, depending on the particular language used.

The repudiation or renunciation may be by language or act making it tutile for the other
party to proceed. An intent to repudiate may be expressly asserted or circumstantially
manifested by conduct. However. a party's words and acts communicated to the other
party. not its intention. should control. Thus, a mere expression of intention not to
perform, or not to be bound. is not enough, nor is a mere threat to abandon. or a mere
assertion that the party will be unable, or will refuse. to perform the contract. At the
same time. a refusal to perform may itself be a repudiation of the contract, in spite of a
party's words seeking to reassure the other party of'its intent to perform in the future.

7B C.J.S. Contracts § 722, Elections of remedies upon renunciation of executory contraci-
Acceprance or rejection of renunciation states:

The party injured by an anticipatory breach has an election to accept or reject the
refusal of performance. For the doctrine of breach by anticipatory repudiation to be
applied, the nonrepudiating party must treat the repudiation as a breach. That is. it must
accept and act on it. Moreover. it must also act promptly and within a reasonable

time. However, the effect of an anticipatory repudiation is not nullified by the fact that
the nonrepudiating party attempts to enforce performance.

AAO037%
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The renunciation of a contract by the promisor before the time stipulated for
performance is not effective unless such repudiation is uncquivocally or affirmatively
accepted by the promisee. If the promisee declines to accept the renunciation and
continues to insist on the performance of the promise. as it may do. the contract remains
in existence for the benefit, and at the risk. of both parties, and is binding on them. and,
if anything occurs to discharge it from other causes. the promisor may take advantage
of such discharge. Where the contract thus remains in existence, no actionable claim for
damages arises until the time for performance expires. Furthermore. a repudiation not
treated as an anticipatory breach is immaterial in an action thereafter brought to enforce
the contract.

If, after the attempted renunciation by one party to the contract, the other party elects to
treat the contract as still binding and to await the time for full performance. it is
incumbent on the party making such election to perform such ot the obligations as may,
in the meantime. fall on it under the terms of the contract.

F. Tender of Pavments

§ 47:1.Showing of readiness and willingness to perform. 15 Williston on Contracts § 47
ed.) states:

A party to a contract who complains that the other party has breached the terms of the
contract must prove performance of the contract on his or her own part or a valid and
unconditional tender of performance rejected by the other party. Tender of pertormance
in this regard combines readiness, willingness. and ability to perform. In order to be
valid. tender of payment on a contract must be: (1) timely; (2) made to the person
entitled to payment: (3) unconditional; (4) an offer to pay the amount of money due:
and (3) coupled with an actual production of the money or its equivalent. The rules that
govern tenders are strict and strictly applied: a tender must be one of full performance
and unconditional to be valid; moreover. the party alleging an ofter of tender must
possess the ability to perform, and the tender must be made in good faith. Unlike the
situation where performance by one party is a condition precedent to performance by
the other, where conditions are concurrent, the allegation of tender need not be of
absolute tender. A tender conditional on contemporaneous performance by the
defendant is sufficient and necessary. It has sometimes been said that in such a case, an
allegation of readiness and willingness on the part of the plaintiff is sufficient or even
that this is not part of the plaintiff's case. However, while in suits for specific
performance a different rule prevails in many jurisdictions to maintain an action for
legal relief. the plaintift must not only be ready and willing to perform but also must
have manifested this before bringing the action. by some otfer of performance to the
detendant. for, otherwise, both parties might be ready and willing and each stay at

home waiting for the other to come torward. While the situation is possible that cach of

two parties has a right to specitic performance against the other, it is not possible that
each shall have a right to damages for a total breach of the contract.

1 (4th
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(Citations omitted).
In Bunk of America. N.A. v SFR Investment Pool 1. LLC 134 Nev. 604. 610-11 (2018) the
Nevada Supreme Court discussed the obligation of a tendering party. The Supreme Court stated:

Whether a tendering party must pay the amount into court depends on the nature of the
proceeding and the statutory and common law of the

jurisdiction. See Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R.
938 (1921) ("Generally. there is no fixed rule in equity which requires a tender to he
kept good in the sense in which that phrase is used at law.™): see

also Restatement (Third) of Prop.: Mortgages § 6.4 (Am. Law Inst. 1997) (“The tender
must he kept good in the sense that the person making the tender must continue at all
times to be ready. willing. and able to make the payment.™). Where payment into court
is not explicitly required. ~averment of a readiness and willingness to bring the money
into court, and pay the same on the order of the court, is sufficient.”

Annotation, Necessity of Keeping Tender Good in Equiry, 12 A.L.R. 938 (1921). And,
“the necessity of keeping a tender good and of paying the money into court has no
application to a tender made for the purpose of discharging a mortgage lien.”
Annotation, Unaccepted Tender as Affecting Lien of Real Estate Mortgage, 93 A.L.R.
12/ (1934) (explaining that such a tender would either immediately discharge the
mortgage lien or the lien would remain unimpaired by the tender).

(Citations omitted).

It a party seeks to reinstate a loan having alleged a wrongful foreclosure occurred in that the
party was not in default. then the party must still allege and prove the party pertformed and has the
ability to tender any amounts in contention and to continue performing. Turner v Seterus, Inc. 27
Cal.App 3" 516, 530-31 (Ct. App 3rd CA 2018).

G. Substantial Compliance and NRS 107.080

NRS 107.080 (S5) through (8) states:

5. Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection 7. a
sale made pursuant to this section must be declared void by any court of competent
jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section:

AAQ37
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(b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 30 days after the date on which the trustee’s
deed upon sale 1s recorded pursuant to subsection 10 in the office of the county recorder
of the county in which the property is located; and

(¢) A notice of lis pendens providing notice of the pendency of the action is
recorded in the oftice of the county recorder of the county where the sale took place
within 5 days atter commencement of the action.

6. It proper notice is not provided pursuant to subsection 3 or paragraph (a) of
subsection 4 to the grantor. to the person who holds the title of record on the date the
notice of default and election to sell is recorded, to each trustor or to any other person
entitled to such notice, the person who did not receive such proper notice may
commence an action pursuant to subsection 5 within 90 days after the date of the sale.

7. Upon expiration of the time for commencing an action which is set forth in
subsections 5 and 6, any failure to comply with the provisions of this section or any
other provision of this chapter does not affect the rights of a bona fide purchaser as
described in NRS 111.180.

8. If. in an action brought by the grantor or the person who holds title of record in
the district court in and for the county in which the real property is located, the court
finds that the beneficiary. the successor in interest of the beneficiary or the trustee did
not comply with any requirement of subsection 2, 3 or 4, the court must award to the
grantor or the person who holds title of record:

(a) Damages of $5,000 or treble the amount of actual damages. whichever is
greater:

(b) An injunction enjoining the exercise of the power of sale until the beneficiary,
the successor in interest of the beneficiary or the trustee complies with the requirements
of subsections 2. 3 and 4; and

(¢) Reasonable attorney’s fees and costs,
unless the court finds good cause for a different award. The remedy provided in this
subsection is in addition to the remedy provided in subsection 5.

In Schleining v Cap One, Inc, 130 Nev. 323, 327 (2014), the Supreme Court held that NRS
107.080 does not require strict adherence. The Court focused upon the “does not substantially comply
with™ language. In Dayco Funding Corporation v Mona, 134 Nev. 929 (2018) the Nevada Supreme
Court held that substantial compliance is found when the title holder “had actual knowledge of the
default and the pending foreclosure sale™ and “was not prejudiced by the lack of statutory notice.” Id.

citations omitted.
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This Court found one decision which stated that inaccurate numbers regarding a deficiency was
not grounds to find that a notice of default was not in substantial compliance. Kehoe v Aurora Loan
Services LLC, 2010 WL 4286331 (US Dst. Ct D. Nev 2010).

H. Computation of Damages-NRCP Rule 16.1

NRCP Rule 16.1 (a) (1) (iv) requires an initial disclosure regarding the Plaintiff’s computation

of damages:

(iv) a computation of each category ot damages claimed by the disclosing party--who
must make available for inspection and copying as under Rule 34 the documents or
other evidentiary material. unless privileged or protected from disclosure, on which
each computation is based, including materials bearing on the nature and extent of
injuries suffered; ....

In Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. 261, 265 (2017). the Nevada Supreme Court
held that NRCP Rule 37 (c) (1) “provides the appropriate analytical framework for district courts to
employ in determining the consequence...” for a failure to comply with NRCP Rule 16.1. The party
in violation must show a “substantial justification™ or that the failure is harmless to avoid sanctions
that include the exclusion ot evidence. Id.

NRCP Rule 37 (b) (1) states:

(b) Sanctions for Failure to Comply With a Court Order.

(1) For Not Obeying a Discovery Order. If a party or a party’s officer,
director, or managing agent — or a witness designated under Rule 30(b)(6) or 31(a)(4)
— fails to obey an order to provide or permit discovery, including an order under Rule
35 or 37(a), the court may issue further just orders that may include the following:

(A) directing that the matters embraced in the order or other designated
facts be taken as established for purposes of the action, as the prevailing party claims;

(B) prohibiting the disobedient party from supporting or opposing
designated claims or defenses, or from introducing designated matters in evidence:

(C) striking pleadings in whole or in part;

(D) staying further proceedings until the order is obeyed;

(E) dismissing the action or proceeding in whole or in part;

(F) rendering a default judgment against the disobedient party; or

(G) treating as contempt of court the failure to obey any order except an
order to submit to a physical or mental examination.
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wn

V. FINDINGS OF FACT
[n May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive.
Dayton Nevada 89403 with a loan in the amount of $381.150.00 secured by a recorded
deed. The deed of trust identified Sierra Pacific Mortgage Company. Inc. as the lender and
Mortgage Electronic Registration Systems, Inc. "MERS™ as the beneficiary and nominee of
the lender. Vicenta Lincicome executed the documents that created the deed of trust and
note and understood she had a 30-year maturity date.
On August 15,2011, MERS recorded an assignment of the deed of trust, transferring the
interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing LP.
On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its
interest to U.S. Bank.
In mid-2008. the Plaintifts defaulted on the loan making less than ten payments.
[n January 2009, the trustee under the deed of trust at the time recorded a notice of default.

In July 2009. BANA offered the Plaintifts a loan modification agreement "LMA.” The new

loan balance was $417.198.58. The Plaintifts were provided a post oftice box to send
payments.

BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch
in Carson City on September 1, 2009. The Plaintifts attempted to make the second
payment at a BANA Branch but it was rejected as BANA's computer system did not
recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their

deposition testimony states they were aware of the breach at that time.

10

AA0376




10

11

12

13

14

15

16

17

19

20

21

22

23

25

26

27

28

10.

11.

14.

The Plaintifts made no other attempts to mail the payments. BANA then notitied the

. On November 3. 2017. Sables, as trustee under the deed of trust, recorded a notice of

. On December 1. 2017, Vicenta Lincicome filed a petition for foreclosure mediation

Plaintifts in October of 2009 stating that the loan had not been modified. However. then
BANA signed the LMA and recorded it in March of 201 1.

In April of 2010, the Plaintifts filed for Chapter 13 bankruptcy and listed the debt for the
property at $381.000. The Plaintiffs made no payment at the time of bankruptcy filing or
during the bankruptcy. The Plaintifts did not challenge the underlying obligation.

BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no
payment on the ofter. BANA oftered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final

decree was filed by the Bankruptcy Court in July of 2015.

detault.

assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank

and Fay Servicing as interested parties.

The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoft
Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
parties signed the statement on April 3, 2018. The Plaintifts had the opportunity to make

three payments of $2462.30 as an oftered trial period plan. The payments had to be made

on April 1, 2018, May 1. 2018 and June 1, 2018.

. The Plaintifts decided not to make the payments. The Plaintiffs did not provide the deed in

lieu of foreclosure. A certificate for toreclosure was issued.

11
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16. The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plaintiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what 1s owed.

17. In depositions attached to the Motion for Summary Judgment. the Plaintiffs admitted that
they could not afford to make payments on the mortgage. The Plaintifts have never averred
to the Court that they are ready. willing, and able to perform on the original mortgage or
subsequent modifications.

18. A Notice of Default and Notice of Sale was filed against the subject property.

19. On November 7. 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

20. On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction with the Court.

21. On December 31. 2018. the Court entered an order enjoining the foreclosure sale if the
Plaintifts posted a bond in the amount of $172,610.67 and additional security in the amount
of $2.105.10 per month thereafter. The Plaintiffs did not file the bond.

22. The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the

property for $294,000.01.

S8
|8}

. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge's purchase of
the subject property was recorded.
ANALYSIS

The gravamen of the Plaintiffs” causes of action is the alleged breach of the 2009 Loan

12
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Moditication Agreement by Defendant BANA. The Plaintiffs allege that Vincenta Lincicome executed
and mailed the application in July of 2009. The Court infers from these allegations that the Plaintitfs
believe that the mailing of the application constituted an acceptance and the LMA was from that point
on a binding contract between the parties.

After mailing the forms, BANA accepted a payment and informed the Plaintiffs that they
would investigate whether the LMA was accepted. In October of 2009, the Plaintiffs received a
mortgage statement indicating that BANA had not accepted the LMA and was using the terms of the
original agreement. From these alleged tacts. the Court cannot find an offer and acceptance of the
LMA had occurred. BANA’s conduct and statements clearly indicated the original agreement had not
been moditied.

If the original agreement was still in place, then the Plaintifts were legally obligated to perform
as promised. No one argued that BANA had invited the Plaintiffs to apply for the modification which
could be rejected. The Plaintifts never received any notice from BANA that BANA accepted the
LMA until March ot 201 1. It is unclear to the Court that the two year delay could constitute an
acceptance nunc pro tunc. but as explained herein, it makes no difterence to the Court’s analysis.

No issues of fact exist as to whether the Plaintifts would have failed to make the required
payments under any of the purported oftfers and alleged agreements. The Plaintifts, admittedly, had no
ability to pay and made no attempt to put any payments aside once BANA or other Defendants made a
demand for payment. The Plaintitts also admitted that they entered into different modification plans
after the LMA based upon their inability to pay.

The Plaintitfs rely on a theory that their performance was permanently excused by the failure
of BANA to accept a single payment under the terms of the LMA. The Plaintifts also rely on a theory

that their performance was excused by the failure of Fay to accept a payment under a modification on

13
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a subsequent modification. These theories fail under relevant law for several reasons.

If. as alleged. the LMA was ettective upon mailing. then the breach occurred in 2009. If as
alleged the LMA was eftfective in 2011, then the breach occurred in 2011. The Plaintiffs were told that
BANA would not accept the modified payment in 2009. They understood BANA would not perform
under the LMA in October of 2009. They failed to bring an action against BANA until November 7,
2018. The six year statute of limitations in NRS 11.190 would apply. The date of the filing of the
LMA had no impact on the date of the breach.

Additionally. it the LMA or subsequent modification was eftective. then the Plaintitfs” theory
of excuse of performance also fails as contract law requires a non-breaching party to elect a remedy in
a reasonable time. As stated in 17B C.J.S. Contracts § 722, the non-breaching party must accept the
repudiation and elect a remedy. The non-breaching party must also act promptly and within a
reasonable time. The Plaintiffs did nothing in either 2009 or 2011. Restitution to the lenders would
also apply if the Plaintifts had chosen to accept the repudiations and end the agreement.

The theory of excuse put forth by the Plaintifts also ignores the materiality and order of the

performances under the agreement. A lender materially performs by providing the funds requested

under the loan. A borrower must then materially perform by making the monthly payments. Further,
the theory of excuse of performance may delay the need to perform but it does not discharge the duty
to pay once the performance was demanded. Performance could be demanded as the Plaintiffs did not
accept the repudiation.

Contract and mortgage taw would also require that the Plaintiffs remain ready. willing and able
to perform each month. The deposition testimony clearly indicated that the Plaintifts could not
perform under any of the ofters and modifications of the original agreement.

The Plaintiffs entered into a bankruptey after their incomes went down and they had an

14
AAQ37

64




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

28

unanticipated tax bill. The bankruptcy filing indicates that the Plaintifts believed they were under the
original agreement and represented such to the bankruptcy court. The facts establish that the Plaintiffs
did not have the ability to make the payments under any of the offers or alleged agreements. They
have failed to pay for over a decade. The Plaintiffs had made no eftfort to tender the missed payments
under any of the agreements.

Additionally, as the Plaintiffs did not act upon the failure of BANA or its successors to accept

the payment and repudiate the LMA or modification in a reasonable time. then subsequent agreements

and the bankruptcy could act as an intervening event and excuse any breach of not accepting the
original LMA payments. The subsequent modifications and agreement to provide a deed in lieu of
foreclosure would have excused the original alleged breach.

The failure of the Plaintiffs to repudiate the agreement also allowed BANA or its successors to
demand at a later time that the Plaintifts perform. Since their performance was merely delayed, the
Plaintifts became the breaching party once BANA and its successors made a demand for payment and
payment did not occur. The Plaintifts tendered very few pavments over the course of a decade. The

Plaintifts should have offered the payments under the LMA if they believed it was in effect. They

could have preserved any rights they believed they had under the LMA by making a tender after
receiving the notice of default.

Claim preclusion would also apply. The Plaintiffs are not entitled to switch theories depending
upon what court they are in. BANA would be bound as well by any representations made in the
bankruptcy proceedings.

Disturbing to the Court. the Plaintiffs seem to believe that they can game the system to avoid
repaying the money borrowed and to remain in a house rent free. Albert Ellis Lincicome. Jr.'s

testimony clearly establishes that the Plaintifts want more time to continue their free ride. If they have

15
AAQ3T

65




10

11

12

13

18

19

20

21

22

23

24

25

26

27

28

to abuse a mediation program to get more time then so be it. The Plaintiffs™ signatures affirming that
they would be bound by the agreement meant nothing. The Plaintifts admit to engaging in bad faith.

Under Jones. the mediated agreement ot deed in lieu of foreclosure is enforceable. The
Plaintifts admitted that they chose not to enter into the offered terms. The agreement settled all claims
regarding the mortgage. The Plaintiffs have an obligation under the agreement to surrender the
property. NRS 40.453 does not apply as argued in other motions.

The foreclosing defendants substantially complied with NRS 107.080 notice requirements.

The Plaintifts were clearly noticed that they were in default and when the foreclosure sale would
occur. The fact that they disputed the amount of the default did not create any prejudice to them as
they never intended to make a tender of any amount. The notice provided them the opportunity to file
an action to stop the foreclosure sale which they then did. They were given an opportunity to file a
bond and then perform under the agreement they argued was in effect, but then failed to do so.

Finally. the Court finds that the failure to provide a computation of damages as required by
NRCP Rule 16 has not been justified. The Plaintiffs failure to provide the computation cannot be
Justitied by their counsel’s belief that to deal with damages at a later point in time is more economical.
The epidemic and the Plaintiffs™ hectic schedule has no impact on Counsel’s determination of
damages. The Plaintiffs had over two years to comply with the rule.

The Court also notes that the Plaintifts were supposed to negotiate in good faith during a
settlement conference that was ordered. How they could do so without understanding their damages is
perplexing. Is this just more bad faith? The Court believes that the appropriate sanction is to strike all
allegations concerning monetary damages from the Complaint as the failure appears to be made in bad
faith and in an effort to prolong this matter further.

CONCLUSIONS OF LAW
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1. Sanctions striking allegations the Plaintifts have suftered monetary damages are
appropriate as the Plaintifts have not justified their failure to provide a computation of

damages pursuant to NRCP Rule 16.1.

(S

The Plaintiffs are not entitled to partial summary judgment.

The Defendants are entitled to summary judgment.

L2

VI. ORDER
Theretore. based upon the above and good cause appearing. IT IS HEREBY ADJUDGED and
ORDERED that BANA's request for sanctions is GRANTED. The Court strikes all allegations in

the Complaint that the Plaintiffs have suffered monetary damages.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that that Plaintiffs’ Motion for

Partial Summary Judgment is DENIED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that the Motions for Summary
Judgment filed by BANA. Shellpoint Mortgage Servicing, Prof-2013 M4 Legal Trust, U.S. Bank.
National Association as Legal Trustee ("U.S. Bank Trust”) and Fay Servicing LLC.. are GRANTED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that BANA's request for NRCP
Rule 54(b) certification as a final judgment is GRANTED. The Court finds no just reason for the

delay.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings sufficient to enter an order without argument.

I

,4 {
DATED: This 23rd day of June. 2021. s

HON. LEON ABERASTURI
DISTRICT COURT JUDGE
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Certificate of Mailing

[ hereby certify that I,

- K
by T hau .am an employee of the Third Judicial

District Court. and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document

was mailed at Yerington. Nevada addressed to:

Michael G. Millward. Esq.
Millward Law, Ltd.

1591 Mono Ave.

Minden, NV 89423

Scott R. Lachman. Esq.

Akerman LLP

1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC

2320 Potosi St., Ste. 130
Las Vegas, NV 89146

™~

- o V2 rd .
DATED: This _< 7 day of

)i

Shadd A. Wade

Zieve, Brodnax & Steele. LLP
9435 W. Russel Rd.. Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLLC
10080 W. Alta Dr.. Ste. 200
Las Vegas. NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave.. Ste. 200
Las Vegas, NV 89117

. 2021.

Employee of Hon. Leon Aberasturi
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FILED
WRIGHT, FINLAY & ZAK, LLP
Darren T. Brenner, Esq. o7 M £ EMI1.C
Nevada Bar No. 8386 Ah -6 Atli5]
Ramir M. Hernandez, Esq. Atk
Nevada Bar No. 13146
7785 W. Sahara Ave, Suite 200
Las Vegas, NV 89117
(702) 475-7964; Fax: (702) 946-1345
rhernandez@wrightlegal.net .
Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association, as|
Legal Title Trustee, Fay Servicing LLC, and Shellpoint Mortgage Servicing, LLC

THIRD JUDICIAL DISTRICT COURT

eyt
ANT

Ty o il g
e Juliuind __,'.(,|,"“,_,|r

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: II
Plaintiffs, NOTICE OF ENTRY OF ORDER

VS.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust, given
by Vicenta Lincicome and dated 5/23/2007 et
al.

Defendants.

and all related cases.

PLEASE TAKE NOTICE that an ORDER ON BRECKENRIDGE MOTION FOR
SUMMARY JUDGMENT was entered in the above-entitled Court on the 23rd day of June,
2021. A copy of which is attached hereto.

DATED this 29" day of June, 2021.
WRIGHT, FINLAY & ZAK, LLP

)%
T4

Ramir M. Hernandez, Esq.
Nevada Bar No. 13146
Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC
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AFFIRMATION
Pursuant to NRS 239B.03/603A.040

The undersigned does hereby affirm that the foregoing document does not contain any of
the following information governed by NRS 239B.030 and NRS 603A.040:

1. Social Security Number;

2. Driver License Number or Identification Card Number; or

3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s
financial account.
The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 29th day of June, 2021.
WRIGHT, FINLAY & ZAK, LLP

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this‘?ﬁﬂﬁy of June, 2021, I did cause a true copy of the foregoing NOTICE
OF ENTRY OF ORDER to be served by depositing a true copy of same in the United States

Mail, at Las Vegas, Nevada, addressed as follows:

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Justin M. Clouser, Esq.
1512 US Highway 395 N, Ste. 1
Gardnerville, NV 89410

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

John T. Steffen, Esq.

Matthew K. Schriever, Esq.
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Casey J. Nelson, Esq.
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146 k/(/ , //\

A Emplogfee of WRIGHT?P/INL/AY & ZAK, LLP
L
AN //

Py
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Case No.:  18-CV-01332
Dept. No.: I ‘

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* % %
ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,
Plaintiffs,
Vs.
SABES, LLC, a Nevada limited liability company, as ORDER ON
Trustee of the Deed of Trust given by Vicenta BRECKENRIDGE MOTION
Lincicome and dated 5/23/2007; FAY SERVICING, FOR SUMMARY
LLC, a Delaware limited liability company and JUDGMENT

subsidiary of Fay Financial, LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICAN, N.A.;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

L. STATEMENT OF THE CASE

On March 18, 2021, Breckenridge Property Fund 2016, LLC (“Breckenridge”) filed a Motion

for Summary Judgment. On April 15', 2021, the Plaintiffs filed an Opposition. On May 10, 2021,
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Breckenridge filed a Reply.
II. ISSUE PRESENTED

Should the Court grant Breckenridge’s Motion for Summary Judgment?

IT1. SUMMARY OF DECISION
The Court finds that no genuine material issues of fact exist and Breckenridge is entitled to

summary judgment as a matter of law.

IV.  PRINCIPLES OF LAW

A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
of Reno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal, Inc., 122 Nev. 1213 (2006). Summéryjudgment is appropriate and
“shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).

B. NRS 40.010
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NRS 40.010 states, “An action may be brought by any person against another who claims an

estate or interest in real property, adverse to the person bringing the action, for the purpose of

determining such adverse claim.”

NRS 111.180
NRS 111.180 states:

1. Any purchaser who purchases an estate or interest in any real property in good
faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse
rights, title or interest to, the real property is a bona fide purchaser.

2. No conveyance of an estate or interest in real property, or charge upon real
property, shall be deemed fraudulent in favor of a bona fide purchaser unless it appears
that the subsequent purchaser in such conveyance, or person to be benefited by such
charge, had actual knowledge, constructive notice or reasonable cause to know of the
fraud intended.

NRS 40.250

NRS 40.250 states:

A tenant of real property or a mobile home for a term less than life is guilty of an

unlawful detainer when the tenant continues in possession, in person or by subtenant, of

the property or mobile home or any part thereof, after the expiration of the term for

which it is let to the tenant. In all cases where real property is leased for a specified

term or period, or by express or implied contract, whether written or parol, the tenancy

terminates without notice at the expiration of the specified term or period.

FINDINGS OF FACT

‘1. In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,”
Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded
deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and
Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of

the lender. Vicenta Lincicome executed documents creating the deed of trustand note and

understood she had a 30-year maturity date.
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On August 15,2011, MERS recorded an assignment of the deed of trust, transferring the
interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its
interest to U.S. Bank.

In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed of trust at the time recorded a notice of default.
In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new
loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
payments.

BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch
in Carson City on September 1, 2009. The Plaintiffs attempted to make the second
payment at a BANA Branch but it was rejected as BANA’s computer system did not
recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their
deposition testimony states they were aware of the breach at that time.

The Plaintiffs made no other attempt to mail the payments. BANA then notified the
Plaintiffs in October of 2009 stating that the loan had not been modified. However, then
BANA signed the LMA and recorded it in March of 2011,

In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
property at $381,000. The Plaintiffs made no payments at the time of bankruptcy filing or

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.
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1.

12.

13.

14,

15.

16.

17.

. BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no

payments on the offer. BANA offered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
decree was filed by the Bankruptcy Court in July of 2015.

On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
default.

On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank
and Fay Servicing as interested parties.

The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff
Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
three payments of $2462.30 as an offered trial period plan. The payments had to be made
on April 1,2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in
lieu of toreclosure. A certificate for foreclosure was issued.

The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plaintiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that

they could not afford tb make payments on the mortgage. The Plaintiffs have never averred
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to the Court that they are ready, willing, and able to perform on the original mortgage or
subsequent modifications.

18. The foreclosing party recorded a Notice of Default and Notice of Sale against the subject
property.

19. On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

20. On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction with the Court.

21. On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount
of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.

22. The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
property for $294,000.01.

23. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of
the subject property was recorded.

VI. ANALYSIS

The Court incorporates the legal findings, factual findings and analysis contained in its
separate “ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/
GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF-2013 M4
LEGAL TRUST, US BANK AND FAY SERVICING LLC.” As Breckenridge purchased the subject
property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims

to title of the property.
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VII. CONCLUSIONS OF LAW

Breckenridge is entitled to a motion for summary judgment in its favor.

ORDER

Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that

Breckenridge’s Motion for Summary Judgment is GRANTED.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings sufficient to enter an order without argument.

DATED: This 23" day of June, 2021.

HON. LEON ABERASTURI
DISTRICT JUDGE
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Certificate of Mailing

[ hereby certify that I, (\} Jde ﬂ\@q‘ , am an employee of the Third Judicial
District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document
was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq. Shadd A. Wade

Millward Law, Ltd. Zieve, Brodnax & Steele, LLP
1591 Mono Ave. 9435 W. Russel Rd., Ste. 120
Minden, NV 89423 Las Vegas, NV 89148

Scott R. Lachman, Esq. Matthew K. Schriever, Esq.
Akerman LLP Hutchison & Steffen, PLLC
1635 Village Center Cir. Ste. 200 10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89134 Las Vegas, NV 89145

Casey J. Nelson, Esq. Ramir M. Hernandez, Esq.
Wedgewood, LLC Wright, Finlay & Zak, LLP
2320 Potosi St., Ste. 130 7785 W, Sahara Ave., Ste. 200
Las Vegas, NV 89146 Las Vegas, NV 89117

DATED: This Zghlday of ) vhe o021

//!7//7 P

Employee of Hon. Leon Aberasturi
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WRIGHT, FINLAY & ZAK, LLP

Darren T. Brenner, Esq.

Nevada Bar No. 8386

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

7785 W. Sahara Ave, Suite 200

Las Vegas, NV 89117

(702) 475-7964; Fax: (702) 946-1345

rhernandez@wrightlegal.net

Attorney for Defendants, Prof-2013 M4-Legal Title Trust, by U.S. Bank, National Association, as|
Legal Title Trustee, Fay Servicing LLC, and Shellpoint Mortgage Servicing, LLC

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR. and Case No.: 18-cv-01332
VICENTA LINCICOME, Dept. No.: 11
Plaintiffs, NOTICE OF ENTRY OF ORDER

VS.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust, given
by Vicenta Lincicome and dated 5/23/2007 et
al.

Defendants.

and all related cases.

PLEASE TAKE NOTICE that an ORDER DENYING PLAINTIFFS MOTION FOR
PARTIAL SUMMARY JUDGMENT/GRANTING MOTIONS FOR SUMMARY JUDGMENT
FILED BY BANA, PROF-2013 M4 LEGALL TRUST, US BANK AND FAY SERVICING
LLC was entered in the above-entitled Court on the 23rd day of June, 2021. A copy of which is

attached hereto.

DATED this 29" day of June, 2021.
WRIGHT, FINLAY & ZAK, LLP

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
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Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC

AFFIRMATION
Pursuant to NRS 239B.03/603A.040

The undersigned does hereby affirm that the foregoing document does not contain any of
the following information governed by NRS 239B.030 and NRS 603 A.040:

1. Social Security Number;

2. Diriver License Number or Identification Card Number; or

3. Account number, credit card number or debit card number, in combination with any
required security code, access code or password that would permit access to the person’s
financial account.
The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 29th day of June, 2021.
WRIGHT, FINLAY & ZAK, LLP

fo,

Ramir M. Hernandez, Esq.

Nevada Bar No. 13146

Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by U.S. Bank, National Association, as Legal
Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC

Page 2 of 3 AA037
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
N
LLP, and that on thiSA':/*y\_{\/c\i/ay of June, 2021, I did cause a true copy of the foregoing NOTICE
OF ENTRY OF ORDER to be served by depositing a true copy of same in the United States

Mail, at Las Vegas, Nevada, addressed as follows:

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.

Minden, NV 89423

Justin M. Clouser, Esq.
1512 US Highway 395 N, Ste. 1
Gardnerville, NV 89410

Scott R. Lachman, Esq.
AKERMAN LLP

1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

John T. Steffen, Esq.

Matthew K. Schriever, Esq.
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Casey J. Nelson, Esq.
WEDGEWOOD, LLC
Office of the General Counsel

2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146 |, //\>
AN )

'/ )
)
e Y~ \_/
g

_~~"An Enjployee o 6WRIGHT, FINLAY & ZAK, LLP
/

f‘\‘
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Case No.: 18-CV-01332
Dept. No.: 11

A Zrre T Tenmp DD

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* %
ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
Vs,
SABES, LLC, a Nevada limited liability company, as ORDER DENYING
Trustee of the Deed of Trust given by Vicenta PLAINTIFFES MOTION FOR
LLC, a Delaware limited liability company and JUDGMENT/ GRANTING
subsidiary of Fay Financial, LLC; PROF-2013 M4 MOTIONS FOR SUMMARY
BRECKENRIDGE PROPERTY FUND 2016, A Utah LEGALL TRUST. US BANK

SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

1. STATEMENT OF THE CASE
On March 19, 2021, the Plaintiffs filed a Motion for Partial Summary Judgment. On April 19,
2021, Defendants, Prof-2013M4-Legal Trust, by U.S. Bank, National Association, as Legal Title
trustee (“U.S. Bank Trust’”) and Fay Servi‘cing LLC filed an Opposition. On May 5, 2021,
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Breckenridge Property Fund 2016, LLC joined the Opposition. On May 6, 2021, Plaintiffs filed a
Reply.

On March 25, 2021, Shellpoint Mortgage Servicing filed a Motion for Summary Judgment. On
the same date Prof-2013 M4 Legal trust, U.S. Bank, National Association as Legal Trustee (“U.S.
Bank Trust”) and Fay Servicing LLC, filed a Motion for Summary Judgment. On April 15,2021, the
Plaintiffs filed an Opposition. On May 6, 2021 Prof-2013 M4 Legal trust, U.S. Bank, National
Association as Legal Trustee (“U.S. Bank Trust”) and Fay Servicing LLC, filed a Reply. On May 10,
2021 Shellpoint Mortgage filed a Reply.

On March 17, 2021, Bank of America, hereinafter “BANA,” filed a Motion for Summary
Judgment and request for discovery sanctions. On April 15, 2021, the Plaintiffs filed an Opposition.
On May 5, 2021, BANA filed a Reply. Defendant Breckenridge Property Fund 2016, LLC
(“Breckenridge”) joined in the Motion on March 29, 2021. Defendants Prof-2013 M4-Legal Title
Trust, by U.S. Bank, Nétional Association, as legal Title Trustee (U.S. Bank Trust”), Defendant Fay
Servicing LLC (“Fay”) and Shellpoint Mortgage Servicing, LLC (“Shellpoint”) joined the Motion on
April 19, 2021.

I1. ISSUE PRESENTED

Should the Court sanction the Plaintiffs for discovery violations?

Should the Court grant the Plaintiffs’ Motion for Summary Judgment?

Should the Court grant the Defendants’ Motions for Summary Judgment?

III. SUMMARY OF DECISION

The Court finds that the Plaintiffs violated NRCP Rule 16.1 and sanctions are appropfiate.

The Court finds that no genuine material issues of fact exist and Plaintiffs are not entitled to
summary judgment as a matter of law.

The Court finds that no genuine material issues of fact exist and the Defendants are entitled to

summary judgment as a matter of law,

IV. PRINCIPLES OF LAW

AA037H4
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A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
of Reno, 109 Nev, 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal, Inc., 122 Nev, 1213 (2006). Summary judgment is appropriate and
“shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).

B. Statutes of Limitation

NRS 11.190 states in relevant part:

(1)  Within 6 years:

(a) Except as otherwise provided in NRS 62B.420 and 176.275, an action upon a
judgment or decree of any court of the United States, or of any state or territory within
the United States, or the renewal thereof.

(b) An action upon a contract, obligation or liability founded upon an instrument in
writing, except those mentioned in the preceding sections of this chapter.

C. Enforceability of FMA Agreement

The Supreme Court held in Cain v Price, 134 Nev. 193 195 (2018), that to be “legally

enforceable, a contract “must be supported by consideration.” In Jones v SunTrust Mig., Inc. 128 Nev.,
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188, 191 (2012) the Nevada Supreme Court held that “Consideration is the exchange of a promise or
performance, bargained for by the parties.” The Jones Court held:

A party's affirmation of a preexisting duty is generally not adequate consideration to

support a new agreement. See Cty. of Clark v. Bonanza No. 1, 96 Nev. 643, 650, 615

P.2d 939, 943 (1980). However, where a party's promise, offered as consideration,

differs from that which it already promised, there is sufficient consideration to support

the subsequent agreement. 3 Williston on Contracts § 7:41 (4th ed. 2008).

In Jones, the Nevada Supreme Court had to determine the validity of a signed agreement
resulting from Nevada’s Foreclosure Mediation Program. The Jones Court held that, “when an
agreement is reached as a result of an FMO mediation, the parties sign the agreement, and it otherwise
comports with contract principles, the agreement is enforceable under District Court Rule 16.”id.
District Court Rule 16 states:

No agreement or stipulation between the parties in a cause or their attorneys, in respect

to proceedings therein, will be regarded unless the same shall, by consent, be entered in

the minutes in the form of an order, or unless the same shall be in writing subscribed by

the party against whom the same shall be alleged, or by the party's attorney.

NRS 40.453 states:

Except as otherwise provided in NRS 40.495:
1. It is hereby declared by the Legislature to be against public policy for any

document relating to the sale of real property to contain any provision whereby a

mortgagor or the grantor of a deed of trust or a guarantor or surety of the indebtedness

secured thereby, waives any right secured to the person by the laws of this state.
2. A court shall not enforce any such provision.

In Lowe Enterprise Residential Partners, L.P. v Eighth Judicial District Court ex rel. County
of Clark, 118 Nev. 92, 104 (2002) the Nevada Supreme Court delved into the legislative history of |
NRS 40.453. The Court held that a “review of the legislative history reveals that NRS 40.453 was
enacted to protect the rights created by Nevada's anti-deficiency legislation, not to protect the right to a

jury trial.” This statute does not prohibit parties from agreeing to provide a deed in lieu of foreclosure.

D. Claim Preclusion
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The Nevada Supreme Court has adopted a three-part test to determine the availability of claim
preclusion: “(1) the parties or their privies are the same, (2) the final judgment is valid, and (3) the
subsequent action is based on the same claims or any part of them that were or could have been
brought in the first case.” G.C. Wallace, Inc. v Eighth Judicial District Court, 127 Nev. 701, 706
(2011), citing to Five Star, 124 Nev. at 1054, 194 P.3d at 713 (footnote omitted).

E. Repudiation/Renunciation/Anticipatory Breach

17B C.J.S. Contracts § 718, Acts constituting renunciation or repudialion, states:

In order that the rule permitting the immediate institution of a suit on the renunciation
or repudiation of a contract may apply, the renunciation or repudiation must be a
present one. It must also be entire, or total, covering the entire performance to which
the contract binds the promisor, or the refusal to perform must be of a covenant going
to the whole consideration. Furthermore, the renunciation or repudiation must be
absolute or unequivocal. It has also been said that in order to be effective for this
purpose, the renunciation or repudiation must be clear, strict, positive, definite, specific,
distinet, final, unqualified, or unconditional.

In order to constitute an absolute and unequivocal repudiation, no precise form of
words is necessary. Whether an anticipatory repudiation has occurred is determined on
a case-by-case basis, depending on the particular language used.

The repudiation or renunciation may be by language or act making it futile for the other
party to proceed. An intent to repudiate may be expressly asserted or circumstantially
manifested by conduct. However, a party's words and acts communicated to the other
party, not its intention, should control. Thus, a mere expression of intention not to
perform, or not to be bound, is not enough, nor is a mere threat to abandon, or a mere
assertion that the party will be unable, or will refuse, to perform the contract. At the
same time, a refusal to perform may itself be a repudiation of the contract, in spite of a
party's words seeking to reassure the other party of its intent to perform in the future.

17B C.1.S. Contracts § 722, Elections of remedies upon renunciation of executory contract-
Acceptance or rejection of renunciation states:

The party injured by an anticipatory breach has an election to accept or reject the
refusal of performance. For the doctrine of breach by anticipatory repudiation to be
applied, the nonrepudiating party must treat the repudiation as a breach. That is, it must
accept and act on it. Moreover, it must also act promptly and within a reasonable

time. However, the effect of an anticipatory repudiation is not nullified by the fact that
the nonrepudiating party attempts to enforce performance.

AAOQ378]
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The renunciation of a contract by the promisor before the time stipulated for
performance is not effective unless such repudiation is unequivocally or affirmatively
accepted by the promisee. If the promisee declines to accept the renunciation and
continues to insist on the performance of the promise, as it may do, the contract remains
in existence for the benefit, and at the risk, of both parties, and is binding on them, and,
if anything occurs to discharge it from other causes, the promisor may take advantage
of such discharge. Where the contract thus remains in existence, no actionable claim for
damages arises until the time for performance expires. Furthermore, a repudiation not
treated as an anticipatory breach is immaterial in an action thereafter brought to enforce
the contract.

If, after the attempted renunciation by one party to the contract, the other party elects to
treat the contract as still binding and to await the time for full performance, it is
incumbent on the party making such election to perform such of the obligations as may,
in the meantime, fall on it under the terms of the contract.

F. Tender of Payments

§ 47:1.Showing of readiness and willingness to perform, 15 Williston on Contracts § 47:1 (4th

ed.) states:

A party to a contract who complains that the other party has breached the terms of the
contract must prove performance of the contract on his or her own part or a valid and
unconditional tender of performance rejected by the other party. Tender of performance
in this regard combines readiness, willingness, and ability to perform. In order to be
valid, tender of payment on a contract must be: (1) timely; (2) made to the person
entitled to payment; (3) unconditional; (4) an offer to pay the amount of money due;
and (5) coupled with an actual production of the money or its equivalent. The rules that
govern tenders are strict and strictly applied; a tender must be one of full performance
and unconditional to be valid; moreover, the party alleging an offer of tender must
possess the ability to perform, and the tender must be made in good faith. Unlike the
situation where performance by one party is a condition precedent to performance by
the other, where conditions are concurrent, the allegation of tender need not be of
absolute tender. A tender conditional on contemporaneous performance by the
defendant is sufficient and necessary. It has sometimes been said that in such a case, an
allegation of readiness and willingness on the part of the plaintiff is sufficient or even
that this is not part of the plaintiff's case. However, while in suits for specific
performance a different rule prevails in many jurisdictions to maintain an action for
legal relief, the plaintiff must not only be ready and willing to perform but also must
have manifested this before bringing the action, by some offer of performance to the
defendant, for, otherwise, both parties might be ready and willing and each stay at
home waiting for the other to come forward. While the situation is possible that each of
two parties has a right to specific performance against the other, it is not possible that
each shall have a right to damages for a total breach of the contract.
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(Citations omitted).
In Bank of America, N.A. v SFR Investment Pool 1, LLC 134 Nev. 604, 610-11 (2018) the
Nevada Supreme Court discussed the obligation of a tendering party. The Supreme Court stated:

Whether a tendering party must pay the amount into court depends on the nature of the
proceeding and the statutory and common law of the

jurisdiction. See Annotation, Necessity of Keeping Tender Good in Equity, 12 A.LR.
938 (1921) (“Generally, there is no fixed rule in equity which requires a tender to he
kept good in the sense in which that phrase is used at law.”); see

also Restatement (Third) of Prop.: Mortgages § 6.4 (Am. Law Inst. 1997) (“The tender
must he kept good in the sense that the person making the tender must continue at all
times to be ready, willing, and able to make the payment.””). Where payment into court
is not explicitly required, “averment of a readiness and willingness to bring the money
into court, and pay the same on the order of the court, is sufficient.”

Annotation, Necessity of Keeping Tender Good in Equity, 12 A.L.R. 938 (1921). And,
“the necessity of keeping a tender good and of paying the money into court has no
application to a tender made for the purpose of discharging a mortgage lien.”
Annotation, Unaccepted Tender as Affecting Lien of Real Estate Mortgage, 93 ALR.
12 (1934) (explaining that such a tender would either immediately discharge the
mortgage lien or the lien would remain unimpaired by the tender).

(Citations omitted).

If a party seeks to reinstate a loan having alleged a wrongful foreclosure occurred in that the
party was not in default, then the party must still allege and prove the party performed and has the
ability to tender any amounts in contention and to continue performing. Turner v Seterus, Inc, 27
Cal.App 5™ 516, 530-31 (Ct. App 3rd CA 2018).

G. Substantial Compliance and NRS 107.080

NRS 107.080 (5) through (8) states:

5. Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection 7, a
sale made pursuant to this section must be declared void by any court of competent
jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section;
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(b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 30 days after the date on which the trustee’s
deed upon sale is recorded pursuant to subsection 10 in the office of the county recorder
of the county in which the property is located; and

(c) A notice of lis pendens providing notice of the pendency of the action is
recorded in the office of the county recorder of the county where the sale took place
within 5 days after commencement of the action.

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a) of
subsection 4 to the grantor, to the person who holds the title of record on the date the
notice of default and election to sell is recorded, to each trustor or to any other person
entitled to such notice, the person who did not receive such proper notice may
commence an action pursuant to subsection 5 within 90 days after the date of the sale.

7. Upon expiration of the time for commencing an action which is set forth in
subsections 5 and 6, any failure to comply with the provisions of this section or any
other provision of this chapter does not affect the rights of a bona fide purchaser as
described in NRS 111.180.

8. If, in an action brought by the grantor or the person who holds title of record in
the district court in and for the county in which the real property is located, the court
finds that the beneficiary, the successor in interest of the beneficiary or the trustee did
not comply with any requirement of subsection 2, 3 or 4, the court must award to the
grantor or the person who holds title of record:

(a) Damages of $5,000 or treble the amount of actual damages, whichever is
greater,

(b) An injunction enjoining the exercise of the power of sale until the beneficiary,
the successor in interest of the beneficiary or the trustee complies with the requirements
of subsections 2, 3 and 4; and

(c) Reasonable attorney’s fees and costs,
unless the court finds good cause for a different award. The remedy provided in this
subsection is in addition to the remedy provided in subsection 5.

In Schleining v Cap One, Inc, 130 Nev. 323, 327 (2014), the Supreme Court held that NRS
107.080 does not require strict adherence. The Court focused upon the “does not substantially comply
with” language. In Dayco Funding Corporation v Mona, 134 Nev. 929 (2018) the Nevada Supreme
Court held that substantial compliance is found when the title holder “had actual knowledge of the
default and the pending foreclosure sale” and “was not prejudiced by the lack of statutory notice.” Id.

citations omitted.
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This Court found one decision which stated that inaccurate numbers regarding a deficiency was
not grounds to find that a notice of default was not in substantial compliance. Kehoe v Aurora Loan
Services LLC, 2010 WL 4286331 (US Dst. Ct D. Nev 2010).

H. Computation of Damages-NRCP Rule 16.1

NRCP Rule 16.1 (a) (1) (iv) requires an initial disclosure regarding the Plaintiff’s computation
of damages:

(iv) a computation of each category of damages claimed by the disclosing party--who
must make available for inspection and copying as under Rule 34 the documents or
other evidentiary material, unless privileged or protected from disclosure, on which
each computation is based, including materials bearing on the nature and extent of
injuries suffered; .. ..

In Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. 261, 265 (2017), the Nevada Supreme Court
held that NRCP Rule 37 (c) (1) “provides the appropriate analytical framework for district courts to
employ in determining the consequence...” for a failure to comply with NRCP Rule 16.1. The party
in violation must show a“‘substantial justification” or that the failure is harmless to avoid sanctions
that include the exclusion of evidence. Id.

NRCP Rule 37 (b) (1) states:

(b) Sanctions for Failure to Comply With a Court Order.

(1) For Not Obeying a Discovery Order. If a party or a party’s officer,
director, or managing agent — or a witness designated under Rule 30(b)(6) or 31(a)(4)
— fails to obey an order to provide or permit discovery, including an order under Rule
35 or 37(a), the court may issue further just orders that may include the following:

(A) directing that the matters embraced in the order or other designated
facts be taken as established for purposes of the action, as the prevailing party claims;

(B) prohibiting the disobedient party from supporting or opposing
designated claims or defenses, or from introducing designated matters in evidence;

(C) striking pleadings in whole or in part;

(D) staying further proceedings until the order is obeyed;

(E) dismissing the action or proceeding in whole or in part;

(F) rendering a default judgment against the disobedient party; or

(G) treating as contempt of court the failure to obey any order except an
order to submit to a physical or mental examination.
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V. FINDINGS OF FACT
In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,
Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded
deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and
Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of
the lender. Vicenta Lincicome executed the documents that created the deed of trust and
note and understood she had a 30-year maturity date.
On August 15,2011, MERS recorded an assignment of the deed of trust, transferring the
interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing LP.
On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its
interest to U.S. Bank.
In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.
In January 2009, the trustee under the deed of trust at the time recorded a notice of default.
In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new
loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
payments.
BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch
in Carson City on September 1, 2009. The Plaintiffs attempted to make the second
payment at a BANA Branch but it was rejected as BANA’s computer system did not
recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their

deposition testimony states they were aware of the breach at that time.

10

AAQ37

b2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

10.

11.

12.

13.

14.

15.

The Plaintiffs made no other attempts to mail the payments. BANA then notified the
Plaintiffs in October of 2009 stating that the loan had not been modified. However, then
BANA signed the LMA and recorded it in March of 2011.

In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
property at $381,000. The Plaintiffs made no payment at the time of bankruptcy filing or
during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.

BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no
payment on the offer. BANA offered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
decree was filed by the Bankruptcy Court in July of 2015.

On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
default.

On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank
and Fay Servicing as interested parties.

The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff
Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
three payments of $2462.30 as an offered trial period plan. The payments had to be made
on April 1, 2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in

lieu of foreclosure. A certificate for foreclosure was issued.
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16.

17.

18.

19.

20.

21.

22,

23.

The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plaintiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that
they could not afford to make payments on the mortgage. The Plaintiffs have never averred
to the Court that they are ready, willing, and able to perform on the original mortgage or
subsequent modifications.

A Notice of Default and Notice of Sale was filed against the subject property.

On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction with the Court.

On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount
of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.

The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
property for $294,000.01.

On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of
the subject property was recorded.

ANALYSIS

The gravamen of the Plaintiffs’ causes of action is the alleged breach of the 2009 Loan

12
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Modification Agreement by Defendant BANA. The Plaintiffs allege that Vincenta Lincicome executed
and mailed the application in July of 2009. The Court infers from these allegations that the Plaintiffs
believe that the mailing of the application constituted an acceptance and the LMA was from that point
on a binding contract between the parties.

After mailing the forms, BANA accepted a payment and informed the Plaintiffs that they
would investigate whether the LMA was accepted. In October of 2009, the Plaintiffs received a
mortgage statement indicating that BANA had not accepted the LMA and was using the terms of the
original agreement. From these alleged facts, the Court cannot find an offer and acceptance of the
LMA had occurred. BANA’s conduct and statements clearly indicated the original agreement had not
been modified.

If the original agreement was still in place, then the Plaintiffs were legally obligated to perform
as promised. No one argued that BANA had invited the Plaintiffs to apply for the modification which
could be rejected. The Plaintiffs never received any notice from BANA that BANA accepted the
LMA until March of 2011. It is unclear to the Court that the two year delay could constitute an
acceptance nunc pro tunc, but as explained herein, it makes no difference to the Court’s analysis.

No issues of fact exist as to whether the Plaintiffs would have failed to make the required
payments under any of the purported offers and alleged agreements. The Plaintiffs, admittedly, had no
ability to pay and made no attempt to put any payments aside once BANA or other Defendanfs made a
demand for payment. The Plaintiffs also admitted that they entered into different modification plans
after the LMA based upon their inability to pay.

The Plaintiffs rely on a theory that their performance was permanently excused by the failure
of BANA to accept a single payment under the terms of the LMA. The Plaintiffs also rely on a theory

that their performance was excused by the failure of Fay to accept a payment under a modification on
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a subsequent modification. These theories fail under relevant law for several reasons.

If, as alleged, the LMA was effective upon mailing, then the breach occurred in 2009. If as
alleged the LMA was effective in 2011, then the breach occurred in 2011. The Plaintiffs were told that
BANA would not accept the modified payment in 2009. They understood BANA would not perform
under the LMA in October of 2009. They failed to bring an action against BANA until November 7,
2018. The six year statute of limitations in NRS 11.190 would apply. The date of the filing of the
LMA had no impact on the date of the breach.

Additionally, if the LMA or subsequent modification was effective, then the Plaintiffs’ theory
of excuse of pérformance also fails as contract law requires a non-breaching party to elect a remedy in
a reasonable time. As stated in 17B C.J.S. Contracts § 722, the non-breaching party must accept the
repudiation and elect a remedy. The non-breaching party must also act promptly and within a
reasonable time. The Plaintiffs did nothing in either 2009 or 2011, Restitution to the lenders would
also apply if the Plaintiffs had chosen to accept the repudiations and end the agreement.

The theory of excuse put forth by the Plaintiffs also ignores the materiality and order of the
performances under the agreement. A lender materially performs by providing the funds requested
under the loan. A borrower must then materially perform by making the monthly payments. Further,
the theory of excuse of performance may delay the need to perform but it does not discharge the duty
to pay once the performance was demanded. Performance could be demanded as the Plaintiffs did not
accept the repudiation.

Contract and mortgage law would also require that the Plaintiffs remain ready, willing and able
to perform each month. The deposition testimony clearly indicated that the Plaintiffs could not
perform under any of the offers and modifications of the original agreement,

The Plaintiffs entered into a bankruptcy after their incomes went down and they had an
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unanticipated tax bill. The bankruptey filing indicates that the Plaintiffs believed they were under the
original agreement and r;:p:resented such to the bankruptcy court. The facts establish that the Plaintiffs
did not have the ability to make the payments under any of the offers or alleged agreements. They
have failed to pay for over a decade. The Plaintiffs had made no effort to tender the missed payments
under any of the agreements.

Additionally, as the Plaintiffs did not act upon the failure of BANA or its successors to accept
the payment and repudiate the LMA or modification in a reasonable time, then subsequent agreements
and the bankruptcy could act as an intervening event and excuse any breach of not accepting the
originai LMA payments. The subsequent modifications and agreement to provide a deed in lieu of
foreclosure would have excused the original alleged breach.

The failure of the Plaintiffs to repudiate the agreement also allowed BANA or its successors to
demand at a later time that the Plaintiffs perform. Since their performance was merely delayed, the
Plaintiffs became the breaching party once BANA and its successors made a demand for payment and
payment did not occur. The Plaintiffs tendered very few payments over the course of a decade. The
Plaintiffs should have offered the payments under the LMA if they believed it was in effect. They
could have preserved any rights they believed they had under the LMA by making a tender after
receiving the notice of default.

Claim preclusion would also apply. The Plaintiffs are not entitled to switch theories depending
upon what court they are in. BANA would be bound as well by any representations made in the
bankruptcy proceedings.

Disturbing to the Court, the Plaintiffs seem to believe that they can game the system to avoid
repaying the money borrowed and to remain in a house rent free. Albert Ellis Lincicome, Jr.’s

testimony clearly establishes that the Plaintiffs want more time to continue their free ride. If they have

15

AA0379




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

to abuse a mediation program to get more time then so be it. The Plaintiffs’ signatures affirming that
they would be bound by the agreement meant nothing. The Plaintiffs admit to engaging in bad faith.

Under Jones, the mediated agreement of deed in lieu of foreclosure is enforceable. The
Plaintiffs admitted that they chose not to enter into the offered terms. The agreement settled all claims
regarding the mortgage. The Plaintiffs have an obligation under the agreement to surrender the
property. NRS 40.453 does not apply as argued in other motions.

The foreclosing defendants substantially complied with NRS 107.080 notice requirements.
The Plaintiffs were clearly noticed that they were in default and when the foreclosure sale would
occur. The fact that they disputed the amount of the default did not create any prejudice to them as
they never intended to make a tender of any amount. The notice provided them the opportunity to file
an action to stop the foreclosure sale which they then did. They were given an opportunity to file a
bond and then perform under the agreement they argued was in effect, but then failed to do so.

Finally, the Court finds that the failure to provide a computation of damages as required by
NRCP Rule 16 has not been justified. The Plaintiffs failure to provide the computation cannot be
justified by their counsel’s belief that to deal with damages at a later point in time is more economical.
The epidemic and the Plaintiffs’ hectic schedule has no impact on Counsel’s determination of
damages. The Plaintiffs had over two years to comply with the rule.

The Court also notes that the Plaintiffs were supposed to negotiate in good faith during a
settlement conference that was ordered. How they could do so without understanding their damages is
perplexing. Is this just more bad faith? The Court believes that the appropriate sanction is to strike all
allegations concerning ﬁonetary damages from the Complaint as the failure appears to be made in bad
faith and in an effort to prolong this matter further.

CONCLUSIONS OF LAW
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1. Sanctions striking allegations the Plaintiffs have suffered monetary damages are
appropriate as the Plaintiffs have not justified their failure to provide a computation of
damages pursuant to NRCP Rule 16.1.

2. The Plaintiffs are not entitled to partial summary judgment.

3. The Defendants are entitled to summary judgment.

VI. ORDER
Therefore, based upon the above and good cause appearing, IT IS HEREBY ADJUDGED and
ORDERED that BANA's request for sanctions is GRANTED. The Court strikes all allegations in

the Complaint that the Plaintiffs have suffered monetary damages.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that that Plaintiffs’ Motion for
Partial Summary Judgment is DENIED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that the Motions for Summary
Judgment filed by BANA, Shellpoint Mortgage Servicing, Prof-2013 M4 Legal Trust, U.S. Bank,
National Association as Legal Trustee (“U.S. Bank Trust”) and Fay Servicing LLC., are GRANTED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that BANA’s request for NRCP
Rule 54(b) certification as a final judgment is GRANTED. The Court finds no just reason for the

delay.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings sufficient to enter an order without argument.

DATED: This 23rd day of June, 2021. Z/ /‘Ayzf

HON. LEON ABERASTURI
DISTRICT COURT JUDGE
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[ hereby certify that I,

Certificate of Mailing

Q Vg 17\0\4, , am an employee of the Third Judicial

District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document

was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.

1591 Mono Ave.

Minden, NV 89423

Scott R. Lachman, Esq.

Akerman LLP

1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC

2320 Potosi St., Ste, 130
Las Vegas, NV 89146

DATED: This_ 2.3 " 4ay of

~

) U e

Shadd A. Wade

Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd., Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

, 2021.

4 /7///2/

Employee of Hon. Leon Aberasturi
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Please take notice that an Order on Breckenridge Motion for Summary Judgment wag

entered on the 23 day of June, 2021, a copy of which is attached hereto.

DATED this %y of June, 2021.

HUT & STEFFEN, PLLC

-

JohfA T. Steften 0)
Byenoch R. WipHlin (10282)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Defendant / Counterclaimant
Breckenridge Property Fund, LLC
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date

indicated below, I served a true and correct copy of the NOTICE OF ENTRY OF ORDER via

U.S. Mail to the parties designated below.

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423
Attorney for Plaintiffs

R. Samuel Ehlers, Esq.

Ramir M. Hermandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Avenue, #200

Las Vegas, NV 89117

Attorney for Prof-2013-M4 Legal Title Trust by
US. Bank, National Association as Legal Title
Trustee; Fay Servicing, LLC, and Shellpoint
Mortgage Servicing, LLC

Melanie Morgan, Esq.

Scott R. Lachman, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

Justin M. Clouser, Esq.

1512 US Highway 395 N, Ste. 1
Gardnerville, NV 89410
Attorney for Plaintiff

Shadd A. Wade, Esq

ZIEVE BRODNAX & STEEL
9435 W. Russell Road, #120
Las Vegas, NV 89148
Attorney for Sables, LLC

Darren T. Brenner, Esq.

Ramir M. Hernandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Avenue, #200

Las Vegas, NV 89117

Attorneys for Prof-2013-M4 Legal Title Trust
by US Bank, National Association as Legal
Title Trustee; Fay Servicing, LLC, and
Shellpoint Mortgage Servicing, LLC

2021.

DATED this ﬁ day of Ji l/d\?l

) ~ 4 .
A ptelle J obleg—

An Employee of HUTCHISON & STEFFEN
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Case No.: 18-CV-01332
Dept. No.: I

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* %k ok

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,

VS.

SABES, LLC, a Nevada limited liability company, as
Trustee of the Deed of Trust given by Vicenta
Lincicome and dated 5/23/2007; FAY SERVICING,
LLC, a Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S. BANK, N.A,, as Legal
Title Trustee; for BANK OF AMERICAN, N.A.;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST I,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

L. STATEMENT OF THE CASE

On March 18, 2021, Breckenridge Property Fund 2016, LLC (“Breckenridge™) filed a Motion
for Summary Judgment. On April 15, 2021, the Plaintiffs filed an Opposition. On May 10, 2021,

ORDER ON
BRECKENRIDGE MOTION
FOR SUMMARY
JUDGMENT
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Breckenridge filed a Reply.
II. ISSUE PRESENTED

Should the Court grant Breckenridge’s Motion for Summary Judgment?

III. SUMMARY OF DECISION

The Court finds that no genuine material issues of fact exist and Breckenridge is entitled to

summary judgment as a matter of law.

IV.  PRINCIPLES OF LAW

A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City
of Reno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards
v. Republic Silver State Disposal, Inc., 122 Nev. 1213 (2006). Summary judgment is appropriate and
“shall be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a
matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).

B. NRS 40.010
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NRS 40.010 states, “An action may be brought by any person against another who claims an

estate or interest in real property, adverse to the person bringing the action, for the purpose of

determining such adverse claim.”

D.

NRS 111.180

NRS 111.180 states:

1. Any purchaser who purchases an estate or interest in any real property in good

faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse
rights, title or interest to, the real property is a bona fide purchaser.

2. No conveyance of an estate or interest in real property, or charge upon real

property, shall be deemed fraudulent in favor of a bona fide purchaser unless it appears
that the subsequent purchaser in such conveyance, or person to be benefited by such
charge, had actual knowledge, constructive notice or reasonable cause to know of the
fraud intended.

NRS 40.250

NRS 40.250 states:

A tenant of real property or a mobile home for a term less than life is guilty of an
unlawful detainer when the tenant continues in possession, in person or by subtenant, of
the property or mobile home or any part thereof, after the expiration of the term for
which it is let to the tenant. In all cases where real property is leased for a specified
term or period, or by express or implied contract, whether written or parol, the tenancy
terminates without notice at the expiration of the specified term or period.

FINDINGS OF FACT

1.

In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,
Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded
deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and
Mortgage Electronic Registration Systems, Inc. “MERS” as the beneficiary and nominee of
the lender. Vicenta Lincicome executed documents creating the deed of trust and note and

understood she had a 30-year maturity date,

AA03806




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

On August 15, 2011, MERS recorded an assignment of the deed of trust, transferring the
interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its
interest to U.S. Bank.

In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed of trust at the time recorded a notice of default.
In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new
loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
payments.

BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch
in Carson City on September 1, 2009. The Plaintiffs attempted to make the second
payment at a BANA Branch but it was rejected as BANA’s computer system did not
recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their
deposition testimony states they were aware of the breach at that time.

The Plaintiffs made no other attempt to mail the payments. BANA then notified the
Plaintiffs in October of 2009 stating that the loan had not been modified. However, then
BANA signed the LMA and recorded it in March of 2011.

In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
property at $381,000. The Plaintiffs made no payments at the time of bankruptcy filing or

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.
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10.

11.

12.

13.

14.

15.

16.

17.

BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no
payments on the offer. BANA offered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final
decree was filed by the Bankruptcy Cdurt in July of 2015.

On N;)vember 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
default.

On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S. Bank
and Fay Servicing as interested parties.

The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff
Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All
parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make
three payments of $2462.30 as an offered trial period plan. The payments had to be made
on April 1,2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in
lieu of foreclosure. A certificate for foreclosure was issued.

The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plair;tiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that

they could not afford to make payments on the mortgage. The Plaintiffs have never averred
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to the Court that they are ready, willing, and able to perform on the original mortgage or
subsequent modifications.

18. The foreclosing party recorded a Notice of Default and Notice of Sale against the subject
property.

19. On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

20. On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and
Permanent Injunction with the Court,

21. On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the
Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount
of $2,105.10 per month thereafter. The Plaintiffs did not file the bond.

22. The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
property for $294,000.01.

23. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of
the subject property was recorded.

VI. ANALYSIS

The Court incorporates the legal findings, factual findings and analysis contained in its
separate “ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/
GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF-2013 M4
LEGAL TRUST, US BANK AND FAY SERVICING LLC.” As Breckenridge purchased the subject
property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims

to title of the property.
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VII. CONCLUSIONS OF LAW
Breckenridge is entitled to a motion for summary judgment in its favor.

ORDER
Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that

Breckenridge’s Motion for Summary Judgment is GRANTED.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings sufficient to enter an order without argument.

DATED: This 23" day of June, 2021.

/ .
S /

HON. LEON ABERASTURI
DISTRICT JUDGE
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[ hereby certify that I,

Certificate of Mailing

Guge The

Michael G. Millward, Esq.
Millward Law, Ltd.

1591 Mono Ave.

Minden, NV 89423

Scott R. Lachman, Esq.

Akerman LLP

1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC

2320 Potosi St., Ste. 130
Las Vegas, NV 89146

DATED: This 2 3 ’ L/clay of

—

)

V/’\ﬂ/

Shadd A. Wade

Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd., Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W, Sahara Ave., Ste. 200
Las Vegas, NV 89117

, 2021.

, am an employee of the Third Judicial
District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document
was mailed at Yerington, Nevada addressed to:

//2//7 o

Employee of Hon. Leon Aberasturi
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Case No: 18-CVv-01332
Dept.: 11

The undersigned affirms that this document does not ) -
contain personal information, pursuant to NRS 603A.040 WtOﬁa TOVQ'

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

X K K K K

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
v,

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; BANK
OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016, a Utah limited
liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING,
LLC, substituted in for DOE 1; 1900
CAPITAL TRUST II, BY U.S. BANK TRUST
NATIONAL ASSOCIATION, substituted in
for DOE 2; MCM-2018-NPL2, substituted
in for DOE 3; and DOES 4-10.

Defendants.

NOTICE OF APPEAL

BRECKENRIDGE PROPERTY FUND 2016,
LLC

Counterclaimant,
VS,

ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual, and DOE OCCUPANTS 1-5.

Counterdefendants.

vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv

NOTICE OF APPEAL PAGE | OF 3}
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NOTICE IS HEREBY GIVEN that Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta
Lincicome, by and through their counsel of record, Michael G. Millward of Millward Law, Ltd.,
appeal to the Supreme Court of Nevada from the Order Denying Plaintiffs Motion for Partial
Summary Judgment/Granting Motions for Summary Judgment filed by BANA, Prof-2013 M4
Legal Trust, US Bank and Fay Servicing, LLC entered June 23, 2021.

The Order Denying Plaintiffs Motion for Partial Summary Judgment/Granting Motions for
Summary Judgment filed by BANA, Prof-2013 M4 Legal Trust, US Bank and Fay Servicing, LLC,

concerns the following motions:

1. Motion for Summary Judgment filed by Bank of America on March 17, 2021;

2. Motion for Summary Judgment filed by Shellpoint Mortgage Servicing on March 25,
2021; and

3. Motion for Summary Judgment filed by Prof-2013 M4 Legal Trust, U.S. Bank,

National Association of Legal Trustee and Fay Servicing, LLC, on March 25, 2021.

NOTICE IS HEREBY GIVEN that Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta
Lincicome appeal to the Supreme Court of Nevada from the Order on Breckenridge Motion for
Summary Judgment, entered June 23, 2021.

The Order on Breckenridge Motion for Summary Judgment concerns the Motion for
Summary Judgment filed by Breckenridge Property Fund 2016, LLC, on March 18, 2021.

NOTICE IS HEREBY GIVEN that Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta
Lincicome appeal to the Supreme Court of Nevada from the Order granting Sables, LLC, non-
monetary status entered May 30, 2019.

The Order concerns Sables, LLC's Declaration of Non-Monetary Status filed on or about
December 18, 2018.

/17
/17
/17
/17

NOTICE OF APPEAL PAGE2 OF 3}
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AFFIRMATION

The undersigned hereby affirms, pursuant to NRS 239B.030, that the foregoing does not
contain the social security number of any person, or other personal information as defined by
NRS 603A.040.

Respectfully submitted _{(a__ day of ’Tu,[taf_ , 2021

MILLWARD LAW, LTD

Mi¢hdel G. Millward, Esg.

NSB# 11212

1591 Mono Ave

Minden, NV 89423

(775) 600-2776
Attorney for Plaintiffs

NOTICE OF APPEAL PAGE3 OF 3
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IN THE THIRD JUDICIAL COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

ALBERT ELLIS LINCICOME, JR. and ) THIRD JUDICIAL DISTRICT
VICENTA LINCICOME, COURT CASE NO.: 18-CV-01332

Appellants,
NEVADA SUPREME COURT
CASE NO.: 83261

)
)
v. §
SABLES, LLC, a Nevada limited liability )
company, as Trustee of the Deed of Trust )
given by Vicenta Lincicome and dated ~ ST ATE
5/23/2007; FAY SERVICING, LL.C,a ) CASE APPEAL STATEMENT
Delaware limited liability company and )
subsidiary of Fay Financial, LL.C: PROJ- )
2013-M4 LEGAL TITLE TRUST by U.S. )
BANK, N:A,, as Legal Title Trustec;
BANK OF AMERICA, N.A ; )
BRECKENRIDGE PROPERTY FUND )
2016, a Utah limited liability company; )
NEWREZ, I.L.C, d/b/a SHELLPOINT
MORTGAGE SERVICING, LLC,; 1900 )
CAPITAL TRUST II, by U.S. BANK )
TRUST NATIONAL ASSOCIATION; )
MCM-2018-NPL2. )
)
)

eoenn fespury
~ -

Respondents.

Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and
through their attorneys, Michael G. Millward, Esq., of Millward Law, Ltd., and
Justin M. Clouser, Esq., of Clouser Hempen Wasick Law Group, Ltd., submit their
Case Appeal Statement in accordance with NRAP 3(1) as follows:

APPELLANTS: The Appellants are ALBERT ELLIS LINCICOME, JR.
AND VICENTA LINCICOME (together referred to as “Appellants” or “the
Lincicomes”).  Appellants are represented by retained counsel Michael G.
Millward, Esq., of Millward Law, Ltd., 1591 Mono Avenue, Minden, Nevada

1

-

—

£ o —
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89423, and Justin M. Clouser, Esq., of Clouser Hempen Wasick Law Group, Ltd.,
1512 US HWY 395 N, Ste. 1, Gardnerville, Nevada 89410. Appellants were not
represented by appointed counsel before the District Court. Appellants’ counsel,
Michael G. Millward, Esq., and Justin M. Clouser, Esq., are licensed to practice
law in Nevada. Appellants have not sought leave to proceed in forma pauperis.

This appeal concerns real property and claims pertaining to wrongful
foreclosure and breach of contract. This appeal does not involve child custody or
visitation. Appellants believe that settlement of the issues pertaining to this appeal
are a possibility.

DISTRICT COURT JUDGE: HONORABLE LEON ABERASTURI of
the Third Judicial District Court issued the Orders that are the subject of this
appeal.

RESPONDENTS: The Respondents and respective counsel for each
respondent are as follows:

l. SABLES, LLC, represented by Shadd A. Wade, Esq., of Zieve, Brodnax

& Steel, 9435 W. Russell Road, Suite 120, Las Vegas, Nevada 89148;
2. FAY SERVICING, LLC, represented by Darren T. Brenner, Esq., and
Ramir M. Hernandez, Esq., of Wright, Finlay & Zak, LLP, 7785 W.

Sahara Avenue, Suite 200, Las Vegas, Nevada 89117;

AA03816



. PROF-2013-M4 LEGAL TITLE TRUST by U.S. BANK, N.A,
represented by Darren T. Brenner, Esq., and Ramir M. Hernandez, Esq.,
of Wright, Finlay & Zak, LLP, 7785 W. Sahara Avenue, Suite 200, Las
Vegas, Nevada 89117,

. BANK OF AMERICA, N.A., represented by Scott R. Lachman, Esq., of
Akerman, LLP, 1635 Village Center Circle, Suite 200, Las Vegas,
Nevada 89134;

- BRECKENRIDGE PROPERTY FUND 2016, LLC, represented by
Hutchison & Steffen, PLLC, 10080 W. Alta Drive, Suite 200, Las Vegas,
Nevada 89145, and Wedgewood, LLC, 2320 Potosi Street, Suite 130,
Las Vegas, Nevada 89146;

- NEWREZ, LLC, d/b/a SHELLPOINT MORTGAGE SERVICING, LLC,
represented by Darren T. Brenner, Esq., and Ramir M., Hernandez, Esq.,
of Wright, Finlay & Zak, LLP, 7785 W. Sahara Avenue, Suite 200, Las
Vegas, Nevada 89117;

. 1900 CAPITAL TRUST II, by U.S. BANK TRUST NATIONAL
ASSOCIATION, represented by Darren T. Brenner, Esq., and Ramir M.
Hernandez, Esq., of Wright, Finlay & Zak, LLP, 7785 W. Sahara

Avenue, Suite 200, Las Vegas, Nevada 891 17; and
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8. MCM-2018-NPL2 represented by Darren T. Brenner, Esq., and Ramir M.
Hernandez, Esq., of Wright, Finlay & Zak, LLP, 7785 W. Sahara
Avenue, Suite 200, Las Vegas, Nevada 89117.

Appellants are informed and believe that the foregoing respective counsels
for Respondents are licensed in Nevada.

DISTRICT COURT PROCEEDINGS: The Lincicomes initiated the
proceedings before the Third Judicial District Court on November 7, 2018, by
filing their Complaint and application for preliminary injunction.

NATURE OF ACTION AND RESULT: In 2007, the Lincicomes
purchased their home in Dayton, Nevada. By late 2008, the Lincicomes had fallen
behind on their mortgage payments, and in early 2009, the beneficiary of the Deed
of Trust at the time, Defendant Bank of America, N.A. (hereinafter “BANA”)
recorded a notice of default.

In July of 2009, BANA made an offer to the Lincicomes to modify their
2007 Deed of Trust. The Lincicomes accepted the offer to modify their mortgage
and timely submitted the paperwork to BANA on July 31, 2009.

On September 1, 2009, BANA accepted the Lincicomes’ first payment on
the modified loan, even though BANA was unable to locate the modification in its

system. On October 1, 2009, BANA rejected the Lincicomes’ payment when
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BANA’s customer service agent again could not find a record of the modification
in BANA'’s system.

Thereafter in May of 2011, without notice to the Lincicomes, BANA
recorded the 2009 modification with the Lyon County Recorder’s Office. The
Lincicomes remained unaware that BANA had found the modification until 2017
when the recorded modification was disclosed at a foreclosure mediation.

Even though it is admitted by all parties to this matter that the modification
exists, was recorded, and that it effectively modified the Lincicomes’ mortgage, no
beneficiary of the deed of trust, or servicer has abided by its terms. BANA, US
Bank, and all subsequent beneficiaries of the modified Deed of Trust have failed to
implement or provide the Lincicomes with the opportunity to make payment under
its terms.  The Trustee under the Deed of Trust was informed that the terms of the
modified Deed of Trust have not been followed or honored by BANA or any other
successor beneficiary under the Deed of Trust.

At a hearing upon the Lincicomes’ application for temporary protective
order, the District Court determined that the Lincicomes were likely to succeed
upon the merits of their claims and were entitled to g preliminary injunction.
However, the Lincicomes were unable to post the requisite bond by December 20,

2018.
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In spite of the Court’s findings, on January 4, 2019, Sables, LLC, conducted
the foreclosure sale of the Lincicomes’ home and sold the same to Breckenridge
Property Fund 2016, LLC.

On May 30, 2019, the District Court entered an Order granting Sables,
LLC’s application for non-monetary status effectively dismissing Sables from the
action.

On December 20, 2019, the Lincicomes were granted leave and filed their
Amended Complaint seeking relief for claims of wrongful foreclosure, declaratory
relief, quiet title, violation of the Homeowners® Bill of Rights, breach of contract,
breach of duty of good faith and fair dealing, slander of title, and attorney’s fees as
special damages.

On June 23, 2021, the District Court entered its Order Denying Plaintiffs’
Motion for Partial Summary Judgment/Granting Motions for Summary Judgment
filed by BANA, Prof-2013 M4 Legal Trust, US Bank and Fay Servicing, LLC, and
it’s Order on Breckenridge Motion for Summary Judgment.

The Lincicomes are appealing the District Court’s May 30, 2019 Order
effectively dismissing Sables, LLC, from the action and the District Court’s two
separate Orders entered June 23, 2021, granting the Defendants’ respective
motions for summary judgment and deciding all Plaintiffs’ claims in Defendants’

favor.
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PRIOR APPEAL: This case has previously been the subject of an

original writ proceeding in the Court of Appeals of the State of Nevada. A Petition
for Writ of Mandamus was filed August 1, 2019, as Case No. 79152-COA, and
captioned as Albert Ellis Lincicome, Jr. and Vicenta Lincicome, Petitioners, v.
Third Judicial District Court of Nevada, in and for the County of Lyon; Honorable
Leon Aberasturi, District Court Judge, Respondent and Sables, LLC, Fay
Servicing, LLC, Prof-2012 —M4 Legal Title Trust by U.S. Bank, N.A., and Bank of
America, N.A., Real Parties in Interest. Additionally, a Petition for Review filed
before the Nevada Supreme Court on February 10, 2020, under the same case

number and caption.

AFFIRMATION

The undersigned hereby affirms, pursuant to NRS 239B.030, that the
foregoing does not contain the social security number of any person, or other
personal information as defined by NRS 603A.040.

Respectfully submitted Z Z%day of I[,, ,2021

MILLﬁfoD LAW, LTD

NSB#/11212

1591 Mono Ave
Minden, NV 89423
(775) 600-2776
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE

I, Ashley Voss, hereby certify that I am an employee of Millward Law Ltd.,
and that on the 30th day of July, 2021, I deposited for delivery a true and correct
copy of the CASE APPEAL STATEMENT for service by placing an original or
true copy thereof in a sealed envelope placed for collection and mailing in Minden,
Nevada, on said date, following ordinary business practices to the following;:

Shadd A. Wade, Esq.

Zieve, Brodnax & Steele, LI.P Darren T. Brenner, Esq.
9435 West Russell Road, Suite 120 Scott R. Lachman, Esq,
Las Vegas, Nevada 89148 Akerman, LLP
) 1635 Village Center Circle, Ste. 200
Ramir M. Hernandez, Esq. Las Vegas, Nevada 89134

Christopher A. J. Swift, Esq.
Wright, Finlay & Zak, L1.P

7785 W. Sahara Avenue, Suite 200
Las Vegas, Nevada 89117

(702) 475-7964

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLLC
Peccole Professional Park

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Casey J. Nelson, Esq.
Wedgewood, LL.C

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, NV 89146

%h%/oss
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FILED

Case No.: 18-CV-01332 7821 A5 20 AH 8: 20
Dept. No.: 11 -, . ,
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* ok %k
ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,
Plaintifts,
VS,
SABLES. LLC, a Nevada limited liability company, as ORDER REGARDING
Trustee of the Deed of Trust given by Vicenta PERMANENT WRIT OF

Lincicome and dated 5/23/2007; FAY SERVICING,
LLC. a Delaware limited liability company and
subsidiary of Fay Financial. LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee: for BANK OF AMERICAN, N.A.;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@.
substituted in for DOE 3; and DOES 4-10.

Defendants.

RESTITUTION

On July 20. 2021, BRECKENRIDGE PROPERTY FUND 2016 filed a Permanent Writ of

Restitution with the Court. No Motion was filed with the Writ. The Court’s file does not indicate

whether BRECKENRIDGE PROPERTY FUND 2016 provided notice of the filing to the other Parties
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in this matter. The Court declines to treat the matter ex parte.

Therefore. good cause appearing. IT IS HEREBY ORDERED that BRECKENRIDGE

PROPERTY FUND 2016 will file a noticed motion requesting the Court to enter the proposed writ.

DATED: This 19th day of August, 2021.

J A

HON. LEON ABERASTURI
DISTRICT JUDGE
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Certificate of Mailing

| hereby certify that 1. & JoL TZ\% . am an employee of the Third Judicial

District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document

was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.

1591 Mono Ave.

Minden. NV 89423

Scott R. Lachman, Esq.

Akerman LLP

1635 Village Center Cir. Ste. 200
Las Vegas. NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC

2320 Potosi St., Ste. 130
Las Vegas, NV 89146

DATED: This | Qm‘day of /h/j’ Uit ot

Shadd A. Wade,€%4-
Zieve, Brodnax & Steele, LI.P
9435 W. Russel Rd.. Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steften, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LL.P
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

S

Employee of Hon. Leon Aberasturi
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John T. Steffen, Esq. (4390)
Brenoch R. Wirthlin, Esq. (10282)
Alex R. Velto, Esq. (14961)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel (702) 385-2500

Fax (702) 385-2086
bwirthlin@hutchlegal.com

Casey J. Nelson, Esq. (12259)

Wedgewood, LLC

Office of the General Counsel

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

Tel (702) 305-9157

Fax (310) 730-5967

caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and Cross-Plaintiff
Breckenridge Property Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR., and VICENTA
LINCICOME,

Plaintiff,
V.

SABLES, LLC, a Nevada limited liability company, as
Trustee of the Deed of Trust given by Vicenta Lincicome
and dated 5/23/2007; FAY SERVICING, LLC, a Delaware
limited liability company and subsidiary of Fay Financial,
LLC; PROF-2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for BANK OF
AMERICA, N.A.; BRECKENRIDGE PROPERTY FUND
2016; NEWREZ LLC dba SHELLPOINT MORTGAGE
SERVICING, LLC; 1900 CAPITAL TRUST I, BY U.S.
BANK TRUST NATIONAL ASSOCIATION; MCM—
2018-NPL2 and DOES 1-50.,

Defendants.

AND RELATED MATTERS.

COMES NOW Breckenridge Property Fund 2016, LLC (“Breckenridge™), by and through its

attorneys of record, Hutchison & Steffen, PLLC and hereby submits this motion for entry of an order

Case No.: 18-CV-01332
DeptNo.: 1I

BRECKENRIDGE PROPERTY
FUND 2016’S MOTION FOR
ENTRY OF ORDER GRANTING

- PERMANENT WRIT OF
RESTITUTION AND PAYMENT
OF OVERDUE RENTS
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granting a permanent writ of restitution in favor of Breckenridge and payment of overdue rents pursuant
to this Court’s summary judgment order. This motion is made and based upon the following points and
authorities, the pleadings and papers on file, the attached exhibits, and any oral argument this court may

entertain at a hearing on this matter
DATED this 8th day of September, 2021.

HUTCHISON & S} FEN, PLLC

7
sS4

Jo hn"‘i’ﬁeff ( 0)
B{enoch R rthilin (10282)

dex R. Vel (14961)
HUTCHISON & STEFFEN, PLLC
" Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
bwirthlin@hutchlegal.com

Casey J. Nelson, Esq. (12259)

Wedgewood, LLC

Office of the General Counsel

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
caseynelson@wedgewood-inc.com

Attorney for Breckenridge Property Fund 2016,
LLC

"

"

"
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MEMORANDUM OF POINTS AND AUTHORITIES

L Introduction.

This case pertains to the foreclosure of real property commonly known as 70 Riverside Drive,
Dayton, Nevada 89403 (“Subject Property™) that took place on or about January 4, 2019 at which time
Breckenridge purchased the Subject Property for $294,000.01.

Albert Ellis Lincicome, Jr. and Vicenta Lincicome ("Plaintiffs") formerly owned the Subject
Property. Plaintiffs brought this lawsuit and argue that the foreclosure sale was improperly conducted
but they ignore that the evidence uniformly confirms that they were in default and received actual notice
of the same. No amount of distraction about the loan documents or issues of prior loan modification can
change these facts. There is no dispute that the Plaintiffs were in default at the time of foreclosure and
received both the Notice of Default and the Notice of Sale.

Plaintiffs had no viable claims against Breckenridge. The essence of Plaintiffs’ Complaint is that
the foreclosing lender did not have the ability to foreclose. Plaintiffs conceded that they executed the
note and deed of trust and were in default of their loan obligations. Discovery proved that the foreclosure
complied with NRS, that the Plaintiffs were in default of the loan obligations and received both the notice
of default and the notice of sale.

As aresult of the foreclosure sale, Plaintiffs have been divested of any ownership interest in the
Subject Property. Consequently, there were no genuine issues of material fact in this case. This Court
so found and granted Breckenridge’s motion for summary judgment. Breckenridge now seeks an order
for a permanent writ of restitution and payment of overdue rents pursuant to this Court’s summary
judgment order.

1

!
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II. Statement of Undisputed Facts.

1. On or about May 23, 2007, Plaintiffs executed a Note and Deed of Trust that was secured
by the Subject Property. See Exhibit #1.

2. Plaintiffs subsequently defaulted on that loan obligation resulting in a Notice of Default
and Notice of Sale being recorded against the Subject Property. See Exhibits #2 and #3.

3. On November 7, 2018, Plaintiffs filed a complaint for injunctive relief, contractual
claims, and declaratory relief regarding the scheduled foreclosure sale of the Subject Property.

4, On November 8, 2018, Plaintiffs recorded a lis pendens on the Property and also filed
an Application for Ex Parte Restraining Order, Preliminary Injunction and Permanent Injunction.

5. On December 31, 2018, the Court entered an order enjoining the foreclosure on the
Subject Property if the Plaintiffs timely posted of a bond in the amount of $172,610.67 and additional
security in the amount of $2,105.10 per month thereafter.

6. Plaintiffs failed to post the bond and the Subject Property went to foreclosure sale on or
about January 4, 2019, at which time Breckenridge purchased the Subject Property at the NRS 107
foreclosure sale for $294,000.01, relying on the fact that the noticed foreclosure sale was valid because
Plaintiff failed to post the requisite bond. See Exhibit #4.

7. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s
ownership of the Subject Property was recorded. See Exhibit #5.

8. The Plaintiffs were in possession of the Property at the time Breckenridge purchased the
Property and have been in possession since that date. On or about January 28, 2019, Breckenridge
served a Three-Day Notice to quit to the Plaintiffs (“Three-Day Notice”). See Exhibit #6.

9. Notwithstanding the Three-Day Notice, the Plaintiffs have remained in possession of

the Subject Property up to and including the present time.

AA(

3829



10

11

12

13

14

15

16

17

20

21

22

23

24

25

26

27

28

10.  Breckenridge has made repeated demand on the Plaintiffs to vacate the Subject Property,
but Plaintiffs, without cause or reason, have refused to vacate the Subject Property.

11.  The Plaintiffs continue in possession of the Subject Property notwithstanding the
termination of the tenancy by services of the aforesaid Three-Day Notice.

12.  The Plaintiffs’ actions are in violation of NRS § 40.250-255 and Breckenridge is entitled
to possession of the Subject Property as prescribed in NRS § 40.290-420.

13. On December 20, 2019, Plaintiffs filed their Second Amended Complaint, wherein they
brought claims against Breckenridge for Declaratory Relief and Quiet Title.

14.  Breckenridge subsequently filed a Counterclaim against Plaintiffs through which it
claims ownership to the Subject Property, sought to quiet title in its favor, sought other monetary
damages, as well as possession of the Property through a claim for writ of restitution (“Restitution
Claim™).

15.  In addition, Breckenridge sought payment of “reasonable rents for the period of time
from service of the Three-Day Notice until such time as the [Plaintiffs] vacate the Subject Property.”
See Breckenridge’s Counterclaim on file herein, at § 34.

16.  Because the Plaintiffs remained in possession of the Subject Property even after service
of the Three-day Notice, Plaintiffs should be required to pay rent to Breckenridge from February 1,
2019, until the date they vacate the Subject Property.

17. Ultimately, this Court made a determination granting Breckenridge’ counterclaims and
denying Plaintiffs’ claims. The Plaintiffs have been and continue to reap a windfall by being able to
stay in the Subject Property without having to make any payments. To add to that windfall, the
Plaintiffs have an incentive to delay final resolution because every month of delay is another month of

living rent free.

AA(
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18.  Based on the current rental market, a range of $2,250.00 - $2,500.00 is a fair market
rental value for the Subject Property. See Exhibit #7. That rental range is consistent with the monthly
security of $2,105.10 per month that this court previously ordered to stay foreclosure.!

19.  Plaintiffs have been in the Subject Property from February 1, 2019, to the present,
August, 2021, or a total of 31 months, which would equate to rent in the principal amount of not less
than $69,750 - $77,500.

20.  Accordingly, Breckenridge requests this Court issue an order and judgment against the
Plaintiffs, in this range (and additional amounts due at this rate by entry of such an order) for rents due
to Breckenridge due to the Plaintiffs’ continued wrongful possession of the Subject Property.
| 21, OnlJune 23, 2021, this Court entered its Order on Breckenridge’s Motion for Summary
Judgment (“MSJ Order”) granting Breckenridge summary judgment on its claims against the Plaintiffs.

22, Inits MSJ Order this Court made numerous findings of fact and conclusions of law,
adopted herein by reference, including but not limited to the findings that Breckenridge purchased the
Property at a proper foreclosure sale and is therefore entitled to summary judgment regarding its claims
to title of the Property as against Plaintiffs.

III.  Law and Argument

A. Based upon this Court’s MSJ Order, Breckenridge is entitled to a permanent writ of
restitution regarding the Property.

As noted above, on or about January 4, 2019, Breckenridge purchased the Subject Property at the
NRS 107 foreclosure sale for $294,000.01. The Three-Day Notice was served on the Plaintiffs on
January 28, 2019. NRS § 40.255(1)(c) provides for removal of a person who holds over and continues

in possession of real property after a 3-day written notice to surrender has been served upon the person:

! Plaintiffs did not dispute this amount when proffered as part of Breckenridge’s motion requesting Plaintiff’s post rental

payments with the Court.
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(¢) Where the property or mobile home has been sold under a power of sale granted by
NRS 107.080 to the trustee of a deed of trust executed by the person, or by another person
under whom the person claims, and the title under such sale has been perfected;

Nev. Rev. Stat. Ann. § 40.255 (West). Breckenridge is the sole owner of the Property by virtue of
purchasing the Property at a valid foreclosure sale conducted pursuant to NRS Chapter 107 on January
4, 2019. Service of the Three-Day Notice terminated the Plaintiffs’ right to remain in the Property.
Despite this, the Plaintiffs refused to vacate the Property within the three days as required by NRS 40.280
et seq. Rather, the Plaintiffs continued to squat in the Property without Breckenridge’s permission or
consent. Plaintiffs have paid no rent to Breckenridge during the time they are illegally squatting in the
Property. Plaintiffs had no objective basis in law or fact to remain in the Property after foreclosure.
Breckenridge was vested with title to the Property and the foreclosure proceeded properly.

Plaintiffs’ continued occupation of the Property was in clear violation of NRS § 40.255 and
Breckenridge is entitled to permanent possession of the Property as prescribed in NRS §§ 40.290 to

40.420. Breckenridge, as purchaser of the Property, is entitled to a permanent writ of restitution of the

Property.

B. Breckenridge is entitled to rental payments during the time Plaintiffs have unjustly
remained in the Subject Property without making a single rental payment.

“Unjust enrichment occurs whenever a person has and retains a benefit which in equity and good
conscience belongs to another. Unjust enrichment is the unjust retention of a benefit to the loss of
another.” Topaz Mutual Co. v. Marsh, 108 Nev. 845, 856 (1992); Nevada Industrial Development v.
Benedetti, 103 Nev. 360, 363 (footnote 2) (1987).

Plaintiffs have been unjustly enriched by being allowed to remain in the Subject Property without
paying rent or a mortgage payment since February, 2019. The foreclosure in this matter occurred over
two years ago and Plaintiffs were not making payments to their lender prior to that time either. The

Plaintiffs are squatting in the Subject Property without Breckenridge’s permission. They are aware that

AACQ
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the Subject Property has been foreclosed. However, Plaintiffs continue to occupy the Subject Property
without paying fair market rent to Breckenridge’s detriment.

NRS 40.385(3) provides, “A tenant who retains possession of the premises that are the subject of
the appeal during the pendency of the appeal shall pay to the landlord rent in the amount provided in the
underlying contract between the tenant and the landlord as it becomes due.” This Court should follow
the guidance and rationale of NRS 40.385(3) - which has now been confirmed due to the MSJ Order —
and require the Plaintiffs to pay fair market rent for their years’ long wrongful occupation of the Subject
Property.

Breckenridge has provided proof that the fair market rental value of the Subject Property is in the
range of $2,250.00 to $2,500.00. This rental range is consistent with the monthly security of $2,105.10
per month that this Court previously ordered to stay foreclosure.

IVv. Conclusion.

For all these reasons, Breckenridge respectfully requests that this Court grant its Motion for entry
of an order granting Breckenridge a permanent writ of restitution, as well as payment of all overdue rents

until the Subject Property is vacated, and to grant such and further relief as the Court deems appropriate.

Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that the preceding

1

i

i

i

1

i

1

AAQ

3833



15

16

17

18

19

20

21

22

23

24

25

26

27

28

document filed in this court does not contain the social security number of any person

DATED this 8™ day of September, 2021.
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Jghin T. Stetfen/(4390)
Bfenoch R;}ywlrthlin (10282)

/10080 West/Alta Drive, Suite 200
Las Vegas/ NV 89145
bwirthlin@hutchlegal.com

Wedgewood, LLC

Office of the General Counsel

Casey J. Nelson, Esq. (12259)

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

E-mail: caseynelson@wedgewood-inc.com
Attorneys for Breckenridge Property Fund 2016, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on the date indicated below, I served a true and correct copy of the
BRECKENRIDGE PROPERTY FUND 2016’S MOTION FOR ENTRY OF ORDER GRANTING

PERMANENT WRIT OF RESTITUTION AND PAYMENT OF OVERDUE RENTS via U.S. Mail

to the parties designated below.

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423
Attorney for Plaintiffs

Darren T. Brenner, Esq.

Ramir M. Hemandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Avenue, #200

Las Vegas, NV 89117

Attorney for Fay Servicing, LLC and

US Bank Prof-2013-M4 Legal Title Trust

DATED this 8 day of September, 2021.

Shadd A. Wade, Esq

ZIEVE BRODNAX & STEEL
9435 W. Russell Road, #120
Las Vegas, NV 89148
Attorney for Sables, LLC

Scott R. Lachman, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

;Qﬂ%d&z K1 00p o

An Employee of HUTCHISGN & STEFFEN
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(B)"MERS" 1s Morlgage Elecironie Registration Systems, Inc MERS 1s a separate corporaliod that 1s actiog solely
as 3 nomunee for Lender and Lender's stccessors and assigns MBERS is the beneficiary under this Security
Instrument MERS1s organized and existing nder the laws of Delaware, aod hias an address and telephone or
of P O Box 2028, Flint, Miclngan 48501-2026, tet (888) 679-MERS
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20
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[ 1V A Rider
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larly scheduled amounl due for () principal and mterest under the Note,
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Astite Settlement Procedures Act pzuscC §2601 et seq ) and 1S umplementng
1 /5/R Part 3500), as they might be amended from umé to tume, or any additional
or successor/le tom that governs the same subject matter As ysed in this Secunty lostrument,
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TRANSFER OF RIGHTS IN THE PROPERTY

The benefictery of this Secunty Instrument 13 MERS (solely &s nommee for Lender and Lender

gssigns) and the successors and assigns of MERS Tlus Security Tnstrument secures fo Lender (1) the repayment

of the Loan, and all resewals, axtenslons and modificabions of the Note, and (1) the performance 0 B

covenanls and agreements under this Security Instrument and the Note Far (s purpose, Borrow

grapts and conveys to Trustee, 1n trust, wath power of sale, the following described property located 1n the™
f

COUNTY o LYON
[Type of Recording Junsdiction] [Name of Recording Jurisdigiio
IEGAL DESCRIPTICN ATTACHED HERETO AND MADE A PART HEREOF' AS EXI% BY

{Street],

which cureently has the address of 70 RIVERSIDE DRI
(“Property Address") -

DAYTON {City], Nevada

TOGETHER WITH all the rmprovements now or hereafter erec! Operty, and all ezsements,
appurtenances, and fxtures now o hereafter a part of (e, Znis and additions shall alse be
covered by this Security Instroment Al of the foregoing IsT 4t In thts Security Instrument as the "Property "
Borrower understands and agrees that MERS holds only lega {o (he interests granted by Borrower it this
RS (as noounce for Lender and Lender's

Securlty Instrument, but, of necessary {o comply witht law to

successors and assigns) has the right o exerclse any or W i3, including, but not Jtmuted to, the night

to foreclose and sell the Property, and o take any actiofl xeq der mcluding, but not Imited to, releasing
il

and canceling this Security Instrument

4 of the estate hereby conveyed and bas the right
per nencumbered, except for encurabrances of record
perty agawst all clalms and demands, subject lo any

BORROWER COVENANTS that Borrower i
to grant and convey the Property and that
RBomower warrants and vl defend generall
encumbrances of record Q

THIS SECURITY INS form covenants for mational use and non-untform covenants
with hrmted varratons by te a wnform securlty mstrument coVering real property

UNIFORM COVE! e and Lender covenant and ngree as follows

1 Payment of Prm er et " Bscrow Items, Prepayment Charges, and Late Charges. Borrower
shall pay when due the {nterest on, the debt evidenced by the Note and any prepayruent charges
and late charges due orrower shall also pay funds for Escrow Items pursuant to Section 3
Payments due wnder is Secunty Instrurment shall bemeden US currency However, if any check
or other jostrument regelyed by t as payment under the Note or this Security Instrument s returned to Lender

af a0y or all subsequent payments due under the Note and this Securlty Instrument
Tollowng forms, as selected by Lender (a) cash, (b) money order, () certified
¢'s check or cashier's check, provided any such check 1s drawn upon an msltution
y a federal agency, instrumentality, or entlty, of (d) Blectronie Funds Transfee
deeraed recerved by Lender when recerved at the location designated 1 the Note or at snch
¢ designated by Lender In accordance with the notice provisions In Section 15 Lender may
ayent or partial payment f the payment or parital payments are {usufflclent to bring the Loan current
ender may afc¢pt any payment or parbal payment msufficient to bring the Loan cusrent, withowt waiver of any
hereunder or prejudice to its rights to refuse such payment or parilal peyments i the fulure, but Lender 18
Loan No: 0000%79436
¢

NEVADA--Single Family--Fantio Mac/Breddic Mne UNIFORM TNSTRUMENT with MERS rm 3029 1/01
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, Borrower to Leader i treu of the paymeot of Morfzage Insjwanc ?E,mtums o accordance with the provisions of
Seclion 10 These ilems &r¢ called “Escrow tems or al gny tume uring the term of the Loan,

Lender roay

! and such dues, fees
of amotnts fo be paid under thls
watves BorTower

1 In the event o
Ttems for Wil
receipls evidencin

to pay Bscrow Hems
exercisefitf Tights

_ Lender may
! Section 9 10

) {ime by a notice

Funds, and
Lend

require that Co

repay to

'y obligation
1o Lender Fupds

fveNp

a1l esty
Escyow Items or 8

mmumty Associzki
and assessments shall be

%:fﬂon
y

h amount

mate the amount of
therwise in accordance

&bume period as Lender may

(o ¢ walver, and
r Sectlon 8 and pay such
{,ender may rovoke he warver as 10 @y of gll Escrow

pA, and (B)

temns at agy ume
ed by Lender

¢ all purposes be decmed (o

a5 "covenant and agreement” s used 1 Section 8
Borrower fatls to pay he ammount due for
Borrower

amount and

2 with Sectlon 15 and, ugon such revocalion, Borrowet shall pay
{ are (hen required under {hs Sechion
{ and hold Funds m an amount
got to exceed (he mamumn
tasts of cutrent data and reasonable estirmates of
wilh Applicable Law

Funds due ont the

Qb.‘ Qrl al
Dtes, Fee and Assessments,
CIm

Borrower shall promptly farpsh to Lender all natices

Any such waiver may
and where payable, {he amounts
and, 1f Lender requires,
equire Borrower's obligation to make
pe a covenant and agreement contaimed

if any, be escrowed by Borrower:

for Bscrow lems unless Lender
waive Borfower's
oply be tn wrlling

due for sny Escrow
furnistt 10 {eader

If Borrower 1§ oblgated
an Escrow Itesh,
shall then be oblpgated under
Ylems at any
to Lender all

3
(d) sufficient (o permit Lender to apply the

amount a lender caflt regure wnder

! Loan Noi 0000479436
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Fhe Funds shall be ield tn an rostitution whose depostls ard wnsured by 2 federal agencys mstrumentality, of
enllty (tncludiog Lender, if Lender 15 &8 smslttution whose deposlts are S0 mnsured) or 10 30Y TFederal Home Loan
Bank Lender shall apply the Funds to pay the Escrow ltems 80 {ter han the time specified under RESPA der
shall not charge Borrower for holdig and applying {he Funds, annually enalyzing {he escrow account, or veuiyits
the Bscrow [lems, unless Lender p&ys Borrower lnterest o1 {he Punds and Applcable Law permils Lender to MR
such a charge Unless att agreement1s made 1 writing of Agpplicable Taw requires interest to be pald ¢
1.ender shall not be required 1o P2y Borrower any qolerest or earmings on the Funds Borrower and LE
\n writing, fowever, {hat mterest shall be pald on the Funds Lender shall give lo Borrower,
annual accounting of the Punds a3 required by RESPA

1f {here §s & surplus of Tunds beld la esCraw, as defined under RESPA, Lender sha
for the excess funds 1n accordance with RESPA If there s a shortage of Funds held . €
RESPA, Lender shall notfy Borrower as requiced by RESPA, and Borrower shall/p? onder (fie_smount
necessary fo make up {he shorlags Io accordance with RESPA, but in ng more than [ there
15 o defictency of Fuuds held in escrow, as defined under RESPA, Lender shall nols
RESPA, and Borrower shall pay to Lender the amouat necessary 1o 7} N
RESPA, but m po more {han 12 monihly payments

Upon payment i3 full of all surs secured by {lus Security |
Borrower any Punds beld by Lender

4, Charges; Liend Borsower shall p2y 211 faxes, assessments, KHATEES: fines, tmpositions attributabls
{o {he Property which ean attain priority over {his Securty Tnsteament, 163 is ot ground rents aon the
Progerty, if 0¥, and Community Association Dues, Pees, pud Assessments, B2 o the extent that {hese items
are Rscrow Ilems, Borrower shall pay {hera 1 the manner P wded m Section 3

Borrower shall promptly discharge any e wihnch has priocdy-QUe this Security [uslrument unless Borcower
(a) mprees jn wohng 1o (he peyment of the obligation securedb a manner acceptable o Lender, but only
so long as Borrower is performing such agreement, {bY ponte h m good fah by, or defends sgarost
enforcement of {he fien $n, Jegd proceediogs which 1 L4 operate t0 prevent the enforcement of the
1ien while those proceedings aré pending, bt 081 un cpgaings are concluded, or (c) secures from the

holder of the lien a1 ageeement satisfactory 10 L€ thu be lton to this Secucty Instrument I Lender
Jetermunes that any part of the Property Is subject i
o T len
the

Lender shall promptly refund to

] enl,

An aliam priority OVEr {his Security Instrument,
Lender may gtve Borrawer a notice 1dentifyl m 10 days of the date on which that nolica 1s grven,
Borrower shall sansfy the hen ot take one 0 ons sel forth above this Section 4

Lender foay require Borroyes to pay § ope-tms tharge for 2 real estate (ax yerification and/or reporimng
service used by Lender 10 CORHECYO

5 Property Insursncy oot (e improvements now existing 0T iereaflec erected 0B (he
Property wsured against lop 1uded withm the (ecsit wextonded coverage,” and any other hazards
mcluding, but nat limited(tof ezdDEE@se odds, for which Lender requires losurance This msurance shall be
mantaned I the amoupis Lible levels) and for the perlods {hat Lender requires What Lender
requires pursuant to {he pregedid senlencgd can change during the tecm of the Lgan The msurance carrler
providing {he lnsurance sha be g&eQiBowower subject to Lender's right to disapprove Barrower's choice,
which right shalt nal b ?mc% yne bly Lender way require Rocrower to pay, {n connechion vath (s Loan,
eliher (a) a one-fut arge od zon® _de(emunaﬁnn. certification and tracking services, oF (b) a one-lime
charge for flood z0U l}ﬁsrmmax and certification services and subsequent chaxges each tme remapplsgs O
sumilar changes ch_redsgnably mught affect such determination oF cerlification Borrower shall alsobe
respornsible fof'l y fees pmposed by the Federal Emergency Management Agency 1n conmectzon with
{he review 2 ne determination resulting from an ohyection by Borrower
ower farls alntam any of (e coverages described above, Lender may obtait jnsurance COVErage,
or's optioirand Borrower's expense Lender i undec no obligatdon fo purchase &xy particular type OF amount
erage , such coverage shall cover Lender, but mught or mighl not profect Bortower, Borrower's

e Property, or the contents of the FTop erty, against any rlsk, buzard or \lability and mught provide greater

wrage than was previousty {n effect Borrower acknowledges that tne cost of the msurance coverage
d yught significantly exceed the cost of insurance that Bortower could have oblained Ay amounts

Loan Noi 0000479436
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dishursed by Lender uader thls Section 8 shall b
Justrument These asounts shall bear mterest at the
it such Interest, upon notice from Lender to BorT

Allinsurance pohcles requred by Lender and renew
disapprove such polictes, shall Include 2 standard mortgage
an addttonal Joss payee »nd Borrower further 8gre
of the Note up t0 the amount of the oulstanding 10
renewal certificaes If Lender requires, Borrower
yenewal noftces 1f Bosrower obtatns any form of josur
to, ot destruction of, the Property, such palicy shall In
mortgagee and/os as an additlonal loss payes and Borro
proceeds (0 the holder of the Note up to the amoust of

In the event of loss, Borrower shell give pro
proof of loss if n1of made promptty by Borrower
(nwrance praceeds, whettee or not fhe wderlymg lasv
or reparr of the Property, if {he restoration or repatt 15 ©
During such repai® and restoration period, Lender shall have the

v

mmmmmnmmuum\\mmnm"’ a wm

ecome uddition
Note rate from
ower requesting payment

als of such policies shall be subject {0 Lender's rigni 1@

es 10 gen

mpl no
Unless

{he oulstznding loan balance
tice to the Insurance carrler
Lender and BOrmwer

fas had an apportunity {o mspect such Progerty io ensure the work

provided that such mspection shall be undertaken pramptly L
restoraton jo 2 single payment or m a sextes of P
1s made Jn writing of Applicable Lew requires mterest to b
required ta pay Borrower any foterest or earnings o1
cetained by Borrower shall not be paid out of the msurante pro

1f the restoration Of repatr 15 1ol ¢conomucally feasible ¢

rogress payments a8 the
asd oxl suelt msUE
Fees for public adjusters, 0f other thied partes,

proceeds shall be applied to ha sums secured by s Secyrsty

{f zny, pald to Borfower Such wsurance proc

If Borrowes abandoos e Property, Leddp
related matters If Borrower does not respond Wi

offered to seitle a clasm, then Lender may negol

notice is glven In elther event, or If Lender
assigas to Leader () Borrower's rghts to
under the Note or this Security Ipsgruynent,
of unearped premiumns pald by
ara applicable 10 the coveragg ok 11
the Property or o pay &m u

6 Occupancy. Bare

co and Protection ©

ty to deterlorat

ty, Borrower shall amtam the

ue due o 1ls conditlon

may disburse procet
roghéss payments as the work Is compte

re the Propertys Borrower 15 not

hall promply

erally ass!
an balance Lender <hall have the zight to hold the-§
shall promplly give (0 Lender 2l recelpts of ga)d pre
ance coverage, not otherwise required b dnde

d

clude a standard mor(g258 clause an
wer furiher agrees 10 generally

clause, and shall name Lender as yosigag o
gn oights 1o {nsurance proceeds &'ﬁ\uﬂ;“

al debl of Borrowet secured by (s Secunty
{ha date of dlsbursement and shall be payable, .

and/

olh writtog, any

rance was require er, § {o restoration
conomically fe 'S yectdly 18 ool lessened
right {o po ce proceeds undl Lender o
%d o Lender's sahsfaction,”
eader oeeds for the repairs and

eted Unless a1 agreement
g proceeds, Lender shall not be

d shall be the sole obhigation of Borrower
jty would be {essened, the insuranc®
ether or not then due, walh the.excess
o oxder prowded form Section 2

,d setle any avallable surance claim and

a dofice from Lender {hat th nsurance carvier has
- /clam The 30-day pertod will begin wher the
mdee Sectlon 22 0F otherwise, Borrower hereby

amount not to exceed the amounts unpard

¢ of Borrower's rights (other than the nght to any refund
ce policies covering the Property. imsofar as such righls
 (he insurance proceeds elther to repair oF restore

strument an

ty Instrument, whether or not then dug
the Propecty 8§ Borrower‘s principal residence
3 shall contmue o OCCUpY {ne Property a8

o of occupancy: upless Lender otherwise agrees a
witbheld, or unless extenuating cirgurastances exist which are

f the Propertys Inspections Borrower shall not destroy,
o or commit waste on {he Property Whether of not
Property in order {o prevent {he Property from

Unless it Is delermmed pursuant to Section § that repair

tepar the Property if damaged to avold fusther
ods are pald 1n connection with damage to, oF {he {akang
respousible for repairing of sestoriog the Property only 1f Lender has released
g5 for (he repalrs and restoration io & single payment O

{ed If the Insurance of condemnation proceeds are not

relieved of Borrower's obligaton {or the completion

T,oan No: 00004 79436
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Lender or }ts agent may make reasonalile entries upon and inspechons of the Property 1f it hes reasonable
cause, Lender may faspect the stertor of the mprovements on the Property Lender sball grve ‘Borcower nolice at
the tume of or poor 1o such an luteriof jospeciton specifying <uch reasonable cause
g Borrower's Loat Application. Borrower shall be 1 Jefault 1f, durtg {he Loan apphication pro
Borrower or 2y pecsons of enblzes acting at {he direction of Borrower of with Borrower's Tnowledgg-k
gave matersally false, msleading, of Jnaccurate mformation or statements 0 Lender (of farled to pr
itk mateclal wformetion) 1 connechon wilt the Loan Matersal representations mciude, but IR0
representaltons concerning Forrower's occupancy of {he Property Borrower's pruncipal 1esigey g

o protection of Lender's Interest in the Property and Rights Undet {his Seourigy~P
Borrower fails {0 perform the covepan(s and agreements contamed In this gecurity Instrumen
proceeding {hat might significantly affect Lender's mnterest in e Property and/or TIEAES
Jpstrument {such 858 proceeding 1 hankrupteys prabate,
which may attail prority over {iis Securlty Inslrument o F
abandoned the Property, hen Lender may do and pay for der's
{nterest In the Property and rights under {lus Security Jos 2
of the Property. and securing and/or repaliog the Pr

and

fimoited to, enter0g {he Property 1o make repairs, change lo
from pipes, elimainate busldog OF other code violahots or &
Although Lender 1Y ake achon under (s Section 9, Le
or obligation {0 doso Hls agreed (hat Lender incurs 86 T1abild
{his Secton 9

Any amownts disbursed bY Lender under (his Se(z>

erous confiuons, iitles \urmed on oF 8
os ot have to do SO and {5 not wnder &y duty
ot talang any of all acbions authorized under

Sadditionat debt of Borrower gecured by
{his Securlty Instrument These amounts shall bear mteyest at 1o from the date of disbursement and shall
e paytble, with such Interest, UpoD notice f@ Lendey jo equesting payment

I this Securty Instrument 15 on a leasehiold; BOLTOWE omply with all the provisions of the lease If
Porrower acquues fee fitle to the Property, e Teasehold.an {e title shall not merge unless Lender agrees (0
the merger 18 writing

10, Mortgage Insurance. 1f Lend!
Porrower shall p&Y {he premium ulr
Morlgage Insurancé coverage 124
provided stich msurance and Bor
for Mortgage nsurance, GO0V
the Mortgage Tnsurenc
Morigage Insurancé previoys
equivalent Mortgaee [nsurall
{he separately designated g2
accepl, use and retauyiness

ge Insurance 3§ a conditon of making, the Lozt
e Morigage Insurance 1n effact 1f, for 8ny reason, fhe
o be availeble from {ha morigage wWsurer {hat previousty

premiums reguired 0 obtain coverageé substantially gqurvaleat 10
offacinalya cost substantially equvalent to the cost to Borrower of the
om an siternate mortg2ge jasurer selected bY Lender I substantially
o Tyt avallable, Borrower shall continue to pay 1o Lender the amautt of
were due when {he {nsurance coveragt censed ta ben effect Lendet will

norvrefundable foss roserve m e of Mortgage Lnsurance. Such loss
dlng the fact that the Loan 1§ ultsmately pad it gll, and Lender shalt
a0t be required to P8 Ly Interest or earmings o¢ such loss reserye Lender can 10 longer yequire loss
') Jance coverage (in the amount and for fhe penod that Lender requrres) provided

endef apain becoroes avallable, 15 obtained, and Lender requires separately designated
ums for Morigage tnsuragce I Lender required Mortgage Insurance 25 & condition of
g e\ an and wer Was required to rnake separately designated payments toward the premiums for

t ge\i\n i\ ie, ‘porrower ghall pay the premuss requiced to mantan Mortgage {nsurance In effect, or t0
a 5

n-re le {oss reserve, nist Lender's requirement for Morligage Insurance ends 10 accordance with
2pceement between Borrower and Lender providing for such terminglion of unbil termination 15 requtred
aw Nothing i ths Sechion 10 affects Rorrower's ohligationt {o pay imterest at (he rate provided

. Loan No: 0000479436
NEV. gle Famuly-Frmic Mac/Rreddie Mso UNIFORM INSTRUMENT ynth MERS Form 3029 /!
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Mortgage Insurance reiotburses Lender (cr any eatity that purchases {he Note) for cectaln losses it may meur
«f Borrower does nol repay {he Loan a3 agreed BomOWer s ol a patty to e Mortgage Insurance
Mortgage lasucers evaluate thew total rlsk on all such tosurance 1a force from Ume lo tme, and TR
into agreements Wik other parties that share oF modify (hewr sk, of reduce losses These agreements are o
and conditions that are satisfactory to the morlgage jusurer and the othee party {or partles) to these 48 eatnd
These agreements may requre the mortgage nsurer o make payments using any source of funds that-ne >
imsurer may have available (which may \nclude funds obtalned feom Morlgage [nsurance premiup

As a result of these agreements, Lender, any purchaser of the Note, another Insurer, any 7¢
enfity, or any affillate of any of the foregowng, may receive (durectly or indyrectly) amounts-tig
might be characterized as) a porbon of Borrower's payments for Mortgaga Insurance.
modifylag the morteage insurec's fisk, or redueg {osses If such agreement provides
{akes & share of the insurer's risk In exchange for a share of the premiums pad to thg3
often tecmed "captive reinsurance " Further

{a) Any guch pgreements will not affest the amounis that BorToWeL hes hpreed 0P for Morlgege
[nsurance, ar any other terms of tho Loan. Such agreenents will 10 ifigreags the® ofrower will owe
for Mortgage Insurence and they will not entitle Borrower to any ¢

(b) Auy such agreements Wil not pfect the rights Borrower bas* i spect o the Mortgage
{nsursnce under the Homeowners Protection Act of 1998 or awy ot} oHts may include the right
to recewve certain disclosures, 10 requost and obtain cancellation Q ool Insurance, to have the
Mortgage Lusurafice termmated automaticelly, and/or to recoelve
prempums that ware unesrned ot the time of such canceilation or termingtion

11 Asglgnment of Miscollaneous Procecds, Rorfs All Miscellanecus Proceedsd are hereby assigned
{o and shall be paid to Lender

If the Propesty Is damaged, such Miscellaneous T e applied to restoration or repair of the
Property, if the restoratton or repalr is economucally f Lenderss security 15 not lessened During such
repatr and restaration period, Lender shall have the o1 ‘ellaneous Proceeds untl] Lender has had
an oppottwiity (o fnspect such TProperty (o € mpleted 10 Lender's satisfactlon, provided
that such wspecilon shall.be undertaken promp for the repuirs and restoration in 2 single
dishursement or m a series of progress payments pleted Unless an agreement is made n writiog
or Applicable Law requires interest to be pal A{seellaneous Proceeds, Lender shall not be required 1o pay
Borrower any nferes( 0f earnings on such 2eeds If the restoralion of repaur 1s not gconomically
feasible or Lender's security WO%:?he 1 srellaneous Proceeds shall be applied to the sums seeured
by thys Secunty Instrument, WhELDet O ol the t the excess, fany. pind to Borrower Such Mascellaneous
Proceeds shall be applied 1n t{e(0ry irvSection 2

Tn the event of a o3 n, des or loss 1n vajue of the Property, the Miscellaneous Proceeds shall -
ecucd trument, whether of not then dus, with the excess,.if any, pald

to Borrower
In the event of & parts Suetion, or Joss in yalue of the Property In which the farr market value
of the Property immediateh arllal taldng, destruction, of 1oss 1n value 1s equal (0 0T greater then the

- by his Segiuty Instrument prmmedtately befoce the partlal taking, destruction, or loss
1 value, unless Borifier and Dentler otherwise agree i wrbng, the sums seeured by this Security Tnstrument shall
be reduced by the am cellaneous Proceeds multiphed by the followng fraction (2) the total amount
of (he sums secy od mmedsately hefore the partlal taking, destriction, or lossin valye divided by {b) the farc markst

Ay before the parhal taking, destruction, or loss 1 value Any balance shall be patd

ozl talang, destruction, or loss In value of the Property n which the fair market value
Smediately before the partral takiog, destryetion, or loss in valge 1s less than the amount of the
: B;E:%lely ‘before (he parital taking, destruction, or loss 10 +alue, unless Borrower and Lender
ee n Writing, the Miscellaneous Proceeds shall be applied (o the sums secured by (ds Secunty
ether or not the sums are then due

Loan No: 0000479436
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If the Property 1S abandoned by Bo
(as defined 1 the next sentence) offers 10
to Lender withm 30 days after the date (h

oy
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rrower, or if, after potice by Lender 10 Borrower (hat the Opposing Party
snake an award (0 setile a claim for Jamages, BOrroWer fails (o respon
o nofice 15 givem Lender is authorized {h

Misceljoneous Proceeds ellher 10 resioration of Tepay of the Property or o he suros secored
Tnstruiment, whether or nol {hen due "Opposing Pasty" means fhe third party that owes Borrowet M
Proceeds or the party agalnst whom Borrower has 2 nght of action M vegard to Mascellaneots Pro

Borrower shall be 1 defauld 1f any aclto
udgment, could result1n forfeiture of the Property of other matertal ympasrment of Lender'smnt
or rights under {his Security Tustrumenl Borrower can cure such B Jefault and, if accel
remstats as prowded un Seclion 19, by causing
Lender's judgment, precludes forfelture
Properfy of rights under fhus Security
afiribulable to the impatrment of Lender's
All Miscellaneous Proceeds that are not 3PP

{he order provided for m Section

2
12 Borrower Not Released; Forbearance BY
or madification of amortization of the sums S
any Successor {n Interest of Borrower ghall
Tnterest of Borrower Lender shall nat be require
Borrower or {a refuse © extend tme for paymen
demand made by g\ ongmal Borro
b

Security Tasirwment by reasol of any

Borrower Any forbearance by Lender m exercising &y 1
acceptance of paymenis from third pers

14, Loan Charges
default, for the purposé 0
including, but nat limpe
absence of express @ onty 10
as a prohubition on

{

NEVADA-Single Family-Fanhto Mue/Treddic Mac UNIFO
DRAW MERS NV CVL DT 3 WPF (0 lDIDOCS\DEEDS\CVL\NV_MF_RS cvL)

the actont 0f proceedung {o be dismussed
of thie Property or other matedal tmpawrment of

\ntesest in the Property &ré hereby assign
alr of

d by this Security
not aperate to release
d 1o commence pro

enities or Sucee
{he amount then due, shall pot be a walver of or preciuds

13 Jomt snd geveral Lasbility
agrees that Borrower's abhigations and Tiab!
Secunity Instrument but does not execu
to morigage, graot and convey (he co-s1gner
(b) 1s ot personally obligated to pay the swns sec
any other Borrower can agree 0 extend
of this Security Instrument or the Nole wi

Subyect lo the pravistons zfgsueclm
B H

ity shall be
te {a \co-s

\aw which

collected

y choose t0 oake this re
cower 1f a refund reduces principal, the reduction will be freated as & partial prepayment

f
without any ¥ Apayment chatge (whether of not & prepayment charge s provaded for ander (he Note) Rorfower's

lied to restoration OF re

Lender Not ¢

amy Successors jul
Successor 1t Interest of
f (he sums secured by this
any Successors tn Interest of
+ remedy locluding, without limitaBion, Lender's
Interest of BorroWer or In amounls less than
£ any right or remedy
ugns Bound Borrower COVENROLS and
awever, any Borrower who co-signs s
s co-signmg (his Secunity Instrument ouly
under the terms of this Security Instrument,
Seeurity Tastrument, and (c) agrees {hat Lender aod
ot make 80y accommodations with regard to the terms
s comsent
dressor 1n Interest of Borrower who assumes Borrower's
aAd 1s approved by Lender, shall obtain 4l of Bocrowes's
Bortower shall not be released from Borrower's obligations af

Lender agrees to such release wnilng The covenenls =0
except 83 provided m Sactlon 20) and benefll {he successors 20

Bacge Borrower fees for services perfarmed in connection with Barrower's
der's ntecest In the Property and nghts wnder this Secutity Tnstrument,
3pes, property snspection and valuatlon Tees Tn regard to &ny ather fees, the
Security Jostrumest {0 charge a specidlc fee ta BorroWer shall not be construed
f such fee Lender may not charge Fees that =78 expressly profubited hy this

sels maxmmin loan charges, and thal {aw 1s Tinally interpeeted $O thal
ges callected or fo be collected 1n connection wlih {he Loan exceed {he permitted
charge shall be ceduced by the smount necessary to reduce the charge to (he pamuued
from Borrower which exceeded permutted lunits will be refunded 0
fund by reducmg the prncipal owed yader the Note o by makng

Loan No' 0000479436
RM INSTRUMENT with MERS Form 3029 104
(rage § of 13 pages)

BRECK000039

AA03845




i

) ' q} p5/25 /2807

T W50 o1 of 20

acceptance of any such refund made by direct payment to Borrower will constitute a walver of any right of action .

| Borrower might hiave atisiog ont of such overchacge

15, Notices All pobices gven by Borrower ot Lender m connection with {his Secunty Instrument
jo weting Any notlce o Barrawer 1n connectlon with (s Security Instrument shall he deemed (o have bee
{o Borrowerwhen malled by first class mail or when actually delivered to Borrower's nolice address 1f seet by
means Notlce to any one Borrower shall constituta notice to all Borrowers uriless Applicable Law exp
otherwise The notice address shall be the Property Address unless Borrower hos designated 2
addrass by notice 0 Lender Borrower shall promptly notfy Leiider of Borrower's change of
specifles a procedure for reporting Borrower's change of address, (hen Borzower shall o
address theough that specified procedure There may be only oue desigraled nottce addre

' {o Lender's

Tostrument at any one hme Any notice to Lender shall be given by defivering wor by

addrass stated heretn aless Lender has destgnated another addsess by no

1n connectlon with thes Security Instrument shall nol be deemed to have heen gven to o ragerved .

by Lender If any notice required by this Secunity Instrurent Ls also requred under A
Law requrement will satisfy the corresponding requirement under this
) 16, Governing Law} Severability; Rules of Constructiot. This Security Ins he governed by

federal law

{hus Security Instrument 2re subject to any requsements and imitations

| exphoitly or impheitly allow the parties to agree by contract or it m
coustrued as a prohibition aganst agreement by contract In the event th
Tnstrument o the Note confhicts with Applicable Law, sucf} nfhict shall not
Tnstrument or (he Note which can be given effect withoul
As used In this Security Tostrument (2) words of the m:

' gewter words or words of the ferntnine gender, {b) words 1
versa, and (c) (he word "may" gives sole discretion witlo

17, Borrower's Copy. Borrower shall be give

18 Transfer of the Proporty or 8 B in

1 the Property" meens any legal or beneficral utte

nfesests tcansferred 1n & bond for deed, contract fodg

obligations contained in
Applicable 1aw mught
o silent, Huy/such silence shall not be
{ieh or clause of this Securty
er provisions of this Securlty '

and {he law of he jurisdiction in which the Property 13 10

gender sball mean and Include corresponding

shall mean and mclude the plural and vice

{on (o lake any action

he Note and of (his Secunity Instriument

ower. As used m (s Secton 18, "Inlerest !
mcuding, but not fumited to, those beneficial

heht sales contract or escrow agreement, the intent

! of whch Is the transfer of title by Borrower t {o a purchaser
If all or any part of the Property or floy Interes roperty 1 sold or transferred (or 1f Borrowet Is not !
a patural person and & beneficial | rest In shld or transferred) without Lender's prior wallen consent,

Lender may
shall not be

If Lender exercises a3 apiol,

a perlod of

Borrower must pay all sua
' expiration of this period,
pohee or demand on Borrower

have the right to have ¢nforce
five days before sale\oRthe Propgr
' other penod as Apph La

NEV.
DRAW MERS

fngle Famly-Januie Mae/Treddie Meo UNIFORM INSTRUMENT with MERS

secured by this Securtty Instrument However, Jus option
hibsted by Applicahle Law

erghall give Borrower nolice of aceeleration The notice shall provide
oihe notiee 15 given in accordance with Sectlon 15 within which
¢ Securaty Instrument 1T Borrower fails to pay these sums prior to the
2 any remedles permutied by this Security Instrument without further

requce imniediate paye
exercised hy Len(

ot Jess than{39

toR ciitale After Acceleration ¥ Borrower meels cerlatn condltions; Borrower shall
is Security Instrument discontinued at any time pror (0 the eacliest of (2)
pursuant lo any power of sale contalned in thi3 Security Instrumat, (b) such
ght specify for the termmation of Borrower's right to reinstate, or (9 eotry of
Instrumen( Those conditians are {hat Borrower (a) pays Lender all sums which
dor (hts Secunty Insirument and the Note as If no acceleration hed occurred, (b) cures any
ther co ts or agreements, (¢) pays all expenses incurred In enforcing this Security lostrument,
Jimited to, reasonable atiorneys’ fees, property Inspectiol and valuation fees, and other fees
se of prolectng Lender's mterest m the Froperty and nights under this Secunity Instrument,
ch 3ftlon as Lender may reasonably require o assure that Lender's interest in the Property and
Securaty Instrument, and Burrower's obhgation (o pay the sums secured by this Security
continue unchanged Lender may require (hat Borrowes pay such reinstatement sums and expenses
Loan No: 0000479436
Form 3029 1/01
NV CVL DT 10 WPF (OIOIDDCS\DEEDS\CVL\NV_MERS cvL (page 10 ¢f 13 pogos)
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11 oge or more of (e following forms, as selected by Lender (g) cash; (b) money order, (c) certified check, hank
check, treasurer's check or castser's check, provided any such check 15 drawn upon an imstitution whose deposits
are yasured by a fedecal agency, tnstrumentality ar enlity, ot (d) Electranic Funds Transfer, Upont reinstaternéubby
Borrower, (his Security Tustrument and obljgations secured hereby shall remaln fully effectve as if 00 acceler
nad occurred However, s right te relnstate shatl not apply 1 the case of acceleration under Sechon18

10, Sele of Nots, Change of Loen Servicer, Notlco of Grievence The Noteor a partial Inter €
{together wif this Secunty Instrumenf) can be sold one or more umes without prior nohce o B
might result in & change the entlly (known as the 91 oan Servicer”) that collects Pertodic P&
Note and this Secunty Tostrument and performs other morlgage Joan servicing obligations
Security Instrument, and Applicsble Law There also mght be one or roore changes of the Lo
to 2 sale of e Note If there 152 change of the Loan Servicer, Borrower will be grven Wi
which wil state the name and address of the new Loan Servicer, the address 0 whie
and any other {nformation RESPA requres in connection with a nolsee of transfer of $&
and {hereafter the Loan 18 serviced by a Loan Servicer other than the purch
servicing obligations to Borrower will rematn with the Loan Servicer of
and sre nol assumed by the Note purchaser unless otherwise provided By

Nesther Borrower nor Lender may commence, Joln, or be Joined fo
hisgant or the member of a class) that arses from the other party's acl
fhat alfeges that the other party has preached any provisien of, or \
Instrument, ot such Borrawer of Lender has notified the other parly W given 1 compliance with
the requirements of Section 15) of such alteged preach and affgrded the other p Zeela a rezsonable perlod after
he giving of such potice {0 take correctlve actlon If Appleable Law provides & time period which must elapse
before cerialn action can be {aken, that tme pertod will be deesied tode reasonable for purposes of (hls paragraph
The notice of scceleraiion and opportumty fo cure given oucsuand to Secton 22 and the potice of
aeceleration given to Borrower pursuant to Sectioo 18 sh o situsfy the nobice and opporlunity to take
correchive action provasions of {lus Section 20

Jzardous Substances” are (hose substances

21, Hazardous Substanced. As used l@us Set{ipn
Jefined ns foxic or hazardous substances, poliutan [+ Edvyironmental Law and the following substances
gasoline, kerosene, other flammable or toxic petro s_tdxlc pesticdes and herbicldes, volatife solvents,

materials contwyrng ashestos o formaldehyds; andyradieactiee materrals, (b) wEnvironmental Law" means federal
laws and laws of the jurisdicon where i ted that relate to hedllh, safety ar environmental
protection, © “Enyironental C udes any, rhsponse action, remedial action, or removal action, as
defined tn Euvironmenial Law, ol Clopditlon” means a condlion {hat can cause, contrbute
la, or otherwlse trlgger aa EO i
Borrower shall not
Substances, or threaten {¢ I 1el
allow anyone else o do, 3 affed
creales an Environmentel

(as esther an mdividual
Security Instrument or
y Jreason of, this Security

pursuant to
ty owed

presence, use, disposal, storage, or release of any Hazardous
azar Substances, on or in (he Property Borrower shall nol do, nor
¢ Property (a) that is {n yiolatlon of any Faviroomental Law, () which

dylion, or ch, due to the preseace, use, or release of a Hazardous Substance,
creates 3 condibion that ad ersely‘affdstg the value of the Property The preceding two sentences shall not apply lo
{he presence, use, or/ASIOE {Re-Poperty of smatl quanfittes of Hazardous Subslances {bat are generally
recogmzed lo be appr riate Wayrmal residential uses gnd (o maienance of the Property (mcluding, but not
Tymated to, hazardous s hstances ynjconsumer products).

Borrowee shall Lender written notice of (2) exy tnvestigation, clalm, demand, lawsult or other
achon by @ regulatory agency or private party myotving the Propetty and any Hazardous
Substance of. {al Law of which Borrower has actual knowledge, (b) any Bnvironmental Condilon,
o, any spiling, lealang, discharge, release or {hreat of release of any Hazardous
canditron caused by (he presence, use ot release of a Hazardous Substance which adversely
Property If Borrower learns, or 1s noltfled by any governmental ot regulatory authorlty,

arty)’that any removal or ofher remedialon of any Hazardous Substance affecting the Property is
rfower shall promplly take all necessary remedial achons i accardance with Environmental Law
all create any obligation on Lender for an Egvironmentzl Cleanup

Loan Ne: 00004 79436
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NON-UNIFORM COVENANTS Borrower and Leoder furtbes covenant asd agree 3 follows ‘

22 Acoeleration; Remedies Lender ghall gve notice to BotTower prior to poceleration fo
Borrower's breach of exy covenant oT pgromment in this Security Instroment (but not prior 10 actel

under Section 18 onlsgs Applicable Law provides otherwse). The notico
action required to cure the dofanlt; (0) & deto, niot less than 30 day
Borrower, by wiuch the defen}t must be cured; and (d) thet farhare to core
spesified m the notice may result in acesleration of the sums secured
tgo Property, The notice shall further nform Borrower of the right to xomE
right to brmg & court action fo asgert the non-existence of & default
acceleration and sals If the defzult is not cured on or bofore the date speotfi
option, and without furthet demeand, mBy invoko the power of sale,
payment of the Nots, and ey other remedies permitted DY Applicable Law.
expenses {ncuxred I purswing the remedies provided 1 this Sectron 22
rsasonable attornays' foes and costs of title evidence,
1§ Lender mvokes the power of eale, Lender shall execute or A8
the coourrence of an event of default and of Lenders' election to caps
such notice to be recorded 1n each county m which ey patt of the
copies of thenatice as prescribed by Applicable Law to Borrower and 10 o per
Law, Trusteo shall give public notios of salo to the persons and 1 tho Ingpires-P
After the ime requred by Applcable Lew, Trustes, without demsnd o Ba
at public auction to tho highest bidder at the tumo snd pls
gg}e in one or mare percels and in eoy order Trustos dete?silie}
paxeel of the Property by publie aonouncément at the HHEAT d pl=
or 1ts designes mey purchage the Property 8t any s#)C
Trusteo shall deliver t0 the purchas
warranty, exupresged or imphed, Tho recite the
of the statements made thergim, Trustes ghall &
expenses of the sale, mcluding, but not Imited
gegured by this Seoursty Tngtrument; and (d) an
23, Reconveyance, Upon paymen
Trustes to reconvey the Property shall
by ths Security Instrument 10
pecsons Jegally eatutied to it
person or persons 2 fee f
Trustee) for services ren
24, Substitute Tru
trustee to any Trustee appot
d

of any previon

perty, but only If the fee Is pald to a

od upon Trustes Jereln and by Applicable Law

NEV. ingle Family—Faanie Mee/Freddic Mac UNIFORM INSTRUMENT with MERS
DRAW MERS NV CVL DT 12 WPF (UlﬂlDDCS\DEEDS\CVL\NV_MERS cVL)

be sold, and shall canso

J1ed, Lender sholl mail
L Jresaribed by Applicable

sefibed by

wer, shall sell the Property

and under the terms designated in the netice of

. Trustee may postpon® gale of nll or a0y .

dy scheduled gale Lender

g the Property withoo
fiall bo primg facic o1

Applicable Law,

t auy covenant OX
e denco of the truth
(o hrhcesdy of the sele in the following arder: (@) to all
habls Trustee's and attorney
the person or persons logn
4 by this Securlty Instrumen
geurity Instrument and all notes evidencing debt secured

g fees; () to all sums
lly entitled to it
{ Lender shall request

{o (he person OC |

shall pay agy recordallon cosls Lender may charge such

hird party (such 28 the '
3 the fee 18 permitted vader Applicable Law

opbon, may from tmé to fime remove Trustee and appomt & Successor

thout conveyance of the Properly, the successor trustee shall succeed

assumption of dus {oan, Lender may charge et assumption fee of Us

Loan No: 0000%79436

orm 3029 1/0L
(pago 12 of 13 pages)
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BY SIGNING BELOW, Bosrower accepls and agrees to the ferms and covenants captamed 1n {his Segunty
Instrument and in any Ruder executed by Borrower and recorded watls it

VN e
% e /*LfZQ;;_@ ¢ e dle )
VICENTA LINCICOME -Borrawer

’/_,_———————-*—”_ {Seal)
-Borrower

'_’_/_—————J“"’" (Seal)
-Borrower

' STATE OF NEVADA, (/ 2 faz v L

This lnstrument was acknogvledged befqre me on 1 by
S

///C’/ﬂz:zﬁu 747&(’/(&%«_,

/ﬂ/ff/ffﬂ//f/f/ffﬁ’.ﬂ"
CAROL COSTA
NOTARY pUBLIC
E STATE OF NEVADA
joszoatt s MY Appt Exp Nov 4, }'
b:f//ﬁ&c?‘/”’/f/ﬁf@'ff/

nefpf cidis Mao RM INSTRUMENT wilh MERS Form 3029 1/01

NEVADA—S\HE}O Farml‘f—&’ 1y
PR ($101D0BDE EDS\CVLANY_MERS CVL) {page 13 of 13 pages)
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ADJUSTABLE RATE RIDER
(1 Year LIBOR Index © Rete Caps)
(Assumable after Tnitjal Pertod)

THIS ADJUSTABLE RATE RIDER 15 made this 23 rd 4
2007 ,andis incarporated o and shall be deemed to amend ao
or Security Deed (the wgecurity Instrument’) of the same date given by,
{he Borrower's Adjustable Rate Note {the *Note") t0

STERRA PACIFIC MORTGAGE COMPANY, INC., A CALI
of the same date and cOVeraB the property descabed m the Security

orrower”) fo secure

(the "1 ender")

70 RIVERSI RIVE
DAYTON, NV
[Broperty Address]

HANGES IN THE TNTEREST

THE NOTE CONTAINS PROVISIONS AL:
THE AMOUNT

RATE AND THE MONTHLY OTE LIMITS
BORROWER'S INTEREST RATE CAN G ONE TIME AND
RATE BORROWER MUST PAY.

ADDITIONAL COVENA ) chvenants and agreemenlsmade mn the Security Instrument,

Borrower and Lender further govend

pPAYMENT CHANGES
sof 6.875 % 'The Note provides for changes m the

erest Ia
g \}lows

QNIHLY PAYMENT CHANGES

A INTBREST RATE
The Note provides
mterest rate and the monthly

The Interest rat ay change onl the first d‘ay of JUNE 201 7 , and may change o
Each date on which my inierest rate could change 1S called a "Change Date "

{ Chauge Date, my suterest rate wall be based on an Index The."Tndex" 1s the ane-yeat
Rate ("LIBOR") which 15 the average of 1nterbank offered rates for one-year US

Loan Noi 0000479436

}Single Famly Froddio Mao Taiform Instroment
Form 5131 ok

ARM RIDER 51311 WPE (P \OPSSHARE\MDIDOCS\RDERS\CVLWPHEl'.!l ATM) (Page 1 of )

MULTISTATB APIY STABLE RATE RIDER-] Yeuf LIBOR Indet (A-lnunlble sher TP
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dollar-denomumated degosils 1o the Lorulon market, as published w The wall Street Journal The gcen
figure avalable 35 of (e date 45 days before pach Change Date 15 called {he "Cyrrent Index "
If {he Index is no Jonger available, the Note Holder will choose anew index which 15 B
wformation The Note Holder will gwve me notice of this cholce
(C) Caloulation of Changes
Befare each Change Date, {he Note Holder will calculale my new {nteres! rale

TWO AND ONE QUARTER percentage (o { . %)
{0 the Current Tudex The Note Holder will then round the result of this [@n%n to s-elghth of one
percentage polnt {0 125%) Subjectta the lmits staled m Section 4(D) beld will be my tew

tnterest rate wnal the ext Change Date
The Note Holder will thes determme e amount of the monthfy payment that‘wautd be sufficient {o repay
{he unpard pruncipal that I am expected to owe at the Change Date in {uR o1 the Matunity Date at my new interast
cate n substantially equal payments The result of this calculaton will of my monthly payraent

() Limtson Interest Rate Changed

The nterest rate I am required to pay 8t the first C
than > 250 % Thereafter, my mferest raté wil
Date by more than TWO perceniage points (
been paying for the preceding 12 months My tnterest ral
(B) Eifective Date of Changes

My new mierest rate will become effective on edc Chgnge will pay the amount of my new monthly
payment begining o0 the first monthly pa)@nt da ge Date until the amount of my monthly
payment changes again

Notloe of Changas

Tha Note Holder will deliver or mai
my monthly paymen before the effective date of any
to be given to e and also the (J%and telephone n
regardtng the notice

e Dafe will no Feater than 11 875 9% or less
gr be increased or decreased on any single Change
o) from the rate of interest I fhave
greater than 11.875 %

0% f any changes m my interest rate and the amount of
The notlce will Include information requlred by law
bbr of a person who will pnswer ay queston Tmay have

FRTY BENEFICIAL INTEREST IN BORROWER
A EREST RATE CHANGES UNDER THR TERMS STATED IN
SNANT 18 OF THR SECURITY INSTRUMENT SHALL BE IN

§  UNTIL BORRO
SECTION A ABOVE,

EFFECT AS FOLLOW
Seoor @ Beneficial Interest in Borrower. As used 1 this Section 18,

eans any legal or beneflcial fnterest m (he Property, including, but not
terests transferred 1 a hond for deed, contract for deed, mstallment sales
{, the intent of which 15 the transfer of title by Borrower ata future dale

art of the Property or any Interest in the Property is sold or transferred {or if
1¢ not aeatural person and a beneficial wferest n Borrawer 18 sold or transferred) without
r wriiten consent, Lender may requure immediate payment 10 full of all sums secured by

Loan No: 00004738436

JUSTABLE RATE RIDER-! Year LIBOR Index (Assumable afier PY}-Smgle Family Freddic Me Untform Instrument
Worm $131 3/
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fhgs Secunty Instromest However, (s oplon shall not be exescised by Lender if su¢
protubited by Apphcable Law

1 Lender exercises (his option Lender shall give Borrower potce of eccelerald
shall provide 2 pertod of not Joss than 30 days from the date the notlce 18 given
Section 15 within which Borrower must 2y 211 sums secused by tus Security It
fafls to pay lhese sums priof to the expiration of s period, Lender
permuted by fhus Security Instrument without furfher potice o demand on B

Lender's prior written consent, Lender may requure smmediete payment i full of all su:\;i
on

2 AFTER MY DNITIAL INTEREST RATE CHANGES TATED IN SECTION
4 ABOVE, UNIFORM COVENANT 18 OF THE SECURITY ING }SCRIBED IN SECTION
11(A) ABOVE SHALL THEN CEASE TO BE IN BFFECT, 4 AVENANT 18 OF THE

SECURITY INSTRUMENT SHALL INSTEAD BE DRSCRIBED £

in Borrower AS used o thus Sectiont 18,
ot {n {oe Property, mcluding, bt not .
ot contract for deed, 10staliment sales
hile by Borrower at a future date

Transfer of the Property or & Beneficlsl In
“Interest fn the Property” means any legal or bemefles
Hmuted to, those beneficlal interesls transferred in a bon
contract or escTowW agreement, the ntent of whie 8
to a purchaser Z/m

1f all or any part of (ke Property pr erf
Borrower is not a natural pecson and & be
Lender's prior writted conseat, Lender ma
this Secynty Yostaonent  However,
prohibited by Applicable Law Lend
submutled to Lender info
were being made to the
not be impared by the {0

any p-Property 15 sold of ransferred (or of
al mtbrést yf porrower {s sold or transferred) without
hmedréte payment 1 full of all suros secured by
ol be exercised by Lender of such exercise is
eresse Lhis opllon if (a) Borrower causes fobe
{o evaluate the imtended transferee 25 1f anew loan .
reaspnably determines that Lender's securty will

e risk of a breach of any covenant or agreement Jo

this Securlty Instru endes .

To the exterd fer Law, Lender may chargea regsonable fee asa condition
to Lender's conse umption Lender may also requice the transferee to s1gn 2
assumplion agreeme acceaile to Lender and that obhigates (he tcansferee to keep all the

the Note and m this Security Ynstrument Borrower will contlnue (o
¢ and.this Secunty Tnstrument wnless Lender releases Borrower writlng
eaNe option fo require jmediate payment 1t full, Lender shall give Borrowet
notlce of acceleralion Thk hotice shell provide a penod of not Yess than 30 days from {he date the
s with Section 15 withun which Borrowet must Py all sums secured by
t Borrower fails lo pay these sums pror to the expiration of (his period,
any remedies permitted by {his Secunty Instrument without further notice or

Loan No: 0000479436

IOSTABLE RATE JUDEBR- Year LIBOR Indwx (Asmumablo sRet 1p)-Sugte Famaly Freddso Mro Uniform Instryment
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants cont

;'T")
UL Y 47150

o5/25/2007
917 of 28

Rate Rides
~ -~ % J '
7, . .
& beatfin, P\eoe e T Gu (Sesd)
VICENTA LINCI ME -Borrower ower
_’___~_____,,___—-—-——————'-‘ {Seal) (Seal)
-Borrewer ‘Borrawer
T {Seal) (Seal)
.Barrower Borrower ,
7 (Seah) {Seat)
-Borrower Borrower
[Sign Origmal Only]
g j 1
Q\ ‘
o @ Loan No: 0000479436
MULTISTATE ADTUSTABLE RA Ryt Yes Index able sfier TP)-Sungle Fauly Froddio Mo Untformt Ingloment
. Form 5131 34
DRAW 0304 MX CVL ARM RIDX FE 01 DOCS\RIDERS\CVLNMXFHE131 ARM) n(‘PJ[c 4of4)
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INTEREST-ONLY ADDENDUM '
TO ADJUSTABLE RATE RIDER

Property Addtess 70 RIVERSIDE DRIVE
DAYTON, NV 89403 -

007 f '

THIS ADDENDUM is made this ~ 23rd  dayof  MAY ,
der") daled the same date

and is rocorporated into and ntended to form a part of the Adjustable Rafe Ruder (the
as this Addendum executed by (he undersigned and payable to

STERRA PACIFIC MORTGAGE CQMPANY, INC., A CALIFUR oV (the "Lender")

: THIS ADDENDUM supersedes Section 4(C) of the Rider None of the other-prowsions of the Ruder are chasiged
by this Addendum

|
4, INTEREST RATE AND MONTBHLY PAYMENT CHANG |

(€) Caloulation of Changes
Before each Change Date, the NQQ 1de @ & my new interest rate by addwg

TWO AND ONE QUARTER percentage pomls ( 2.250 %)
to the Current Tndex for such Change Date Fireo derwnll then round the result of (s addition to the
nearest one-exghth of one percentage pownt A) Whiebt o the lmits stated In Section 4(D), this rounded
amouat will be my new interest %ﬂnul the next Chapg

Durmng the Interest-0
{hat would be sufficient (o
of the next Change Date
during such pertod If 1
gmount for subsequent pay

totded will (hen determune the amount of the monthly payment
THTs will be the amount of my monthly payment until the earher

acestOnly Period unless 1 make a voluntary prepayment of prncipal
repagment of prncipal dunng the Interest-Only Period, my payment
jil be Tedised to the amount necessary fo pay Interest at the then current Interest \
the eid of the Interest-Only Perlod and on each Change Dale thereater, the .
the monthly payment that would be sufficient {0 repay i full the unpaid

principal that ] am expetied rQug e end of the Interest-Only Pertod or Change Date, as applicable, 1n equal
' monthly payments oyeX the remenjng tert of the Note 'The result of this calculaton will bo the new amount of
my monthly payment\ Atter thetrd of the Interest-Only Pertod, my payment amount will not be reduced due to

voluptary pre;

Loan No: 0000479436

INTEREST O ADDENDUM TO ADJUSTABLE RATE RIDER 5/1 LIBOR ARM — MULTISTATE
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§03F

(page 1 of 2 pages)
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BY SIGNING BELOW, Borrower accepts and agrees to the ferms and covenanis contawed
Rider
,.'

~
PP <7 ?
/4 ¢.€ /’bf{_:_ %/{A"( L - ~(sea) (sed)
VICENTA LINCI COME ~Borrower rrower
- (Seal) (Sedd)
-Borrower Borrower
-} (Seal) (Sea}
-Borrower -Borrewet
e ————— (Seal) (Seal)
-Borrower -Porxower

{Sign Origmal only]

Q

\ Loan No: 0000479436

INTEREST ONLY ADDENDUM T0 ADIU \3 R 5/1 LIBOR ARM — MULTISTATE
DRAW MX CVL ARM 10 ADND 10 IDERS\CVLAMXIO_ADN RID) oo
6037
(page 2 of 2 pages)
BRECK0D0049
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\m\unmum\\mnm\mm\m\\\m' Vo Geora

EXHIBIT "A”
LEGAL DESCRlPTlON
A.Ordt.)rNo: 06041897 ~JA
The 1and yeferrsd to perein 18 gituated in tha St o a,

County of LYON, degeribed a8 follows:

1.OT 42 A8 SHOWN ON HE OFFLCIAL MaP OF GO < ESTATES,
PHASE 2, FILE IN TEY OFFICE OF THE LYON T ECORDER,
ON OCTOBER 20, 2005, AS POCUMENT NO. 3

EXCEPTING THEREFROM ALL THAT PORTION T pYING BELOW THE,
NATURAL ORDINARY AIEH WATER LINE OF THE

AQ9ESEOR'S PARCEL NO. 029-401-1

* BRECK000050
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A PROFESSIONAL LLC
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c# 572258

11/03/2017 10:29AM

oFficial Record
Requested B :
SERVICELIPYK TITLE AGENCYN\}N(_Z.

APN: 028-401-17 ' Lyon County -
Dawna L. Warr - corder
WHEN RECORDED MAIL TO: page: 1 of & Faed\ $288.00
Sables, LLC Recorded By BKC RPTL:\ $0.00

clo Zieve Brodnax & Steele
3753 Howard Hughes Parkway, Suite 200 \“\“\“\“\\\“
Las Vegas, Nevada 89169

057225

TS No, & 16-42397

NOTICE OF BREACH AND DEFAULT
SELL THE REAL PROPERTY UNDE

IF YOUR PROPERTY 1S IN FORECLOSURE BECAUS EHIND IN YOUR
PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT AC you may have the legal
right to bring your account In good standing by paying our past due payments plus permitted costs
and expenses within the time permitted by taw for relns nt of your account, which is normally five
(5) business day prior to the date set for the sale of your prop ursuant to NRS 107.080, Na sale date
may be set untlt three months from the date this Ne may be recorded (which date of
recordation appears on this notice). This amount Is % 1 asof 10/31/2017 and wifl increase untll
your account becomes current. o ‘

NOTICE {5 HEREBY GIVEN THAT. SABLES,<1>\(,\,%$ ~Jadh limited lability company Is either the

original trustee, of the duly appolinted sxyz:ﬁ@E‘d\((N% , or actlng as agent for the Trustee or the

Beneficlary under @ under a Deed of Tfust date 007, executed by VICENTA LINCICOME, A

MARRIED WOMAN, as trustor@ sectré, obligatiyn In favor of Mortgage Efectronlc -Registration
i

Systems, Inc,, as nominee @ ORTGAGE GOMPANY, INC. its successors and
assigns, as Beneficiary, recprueg fnent no, 407150 The subject Deed of Trust was

0%
modified by Loan Mo ifica nt recorded as Instrument 475808 and recorded on
5/4/2011 of Offlclal Rec mé‘/ bhe County recorder of Lyon, County, Nevada securing,
among ofher obligations | 10d

=,

]

One note(s) for the O rral lu\ﬁ 84,160.00, that the benefical Interest under such Deed of Trust

and the obligations sgouredng by aré presently held by Beneficlary; that a breach,of and default in the
obligations for whichis ch Deedof Trustls security has occurred or that payment has not been made of:

became due on 9/1/2008, along with fate charges, and all

Yoé%ﬁp Sikle to pay all payments and charges due under the terms and conditlons of the
loan dosumgntswil h come due subsequent to the date of this notlce, including, but not imited

?a trustee fees and costs; advances and late charges,

s a condition to bring your account in good standing, you must provide the
a/vith written proof that you are not in default on any senlor encumbrance and

BRECK000060
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T.S. No.; 16-42397

Nothing in this Notice of Default should be construed as a waiver of any fees owing to th
beneficiary under the Deed of Trust, pursuant to the terms and provisions of the loan docu

That by reason thereof the present Beneflclary under such deed of Trust has execut rad to
sald duly appointed Trustee a written Declaration of Defauit and Demand for Sale and hag epositgd with
sald duly appolnted Trustee such Deed of Trust and all documents evidencin 1 ured

and

thereby and has declared and does hereby declare all sums secured there
payable and has elected and does hereby elect to cause the trust property,
obilgations seoured thereby.

t¢ be
NOTICE

You may have the right to cure {he default hereon and reinstate the\one obligatio decured by such Deed
of Trust above described. Section NRS {107.080 permits certain 8¢ ulis to be duyed upon the Payment
of the amounts required by that statutory section without requiring payme 4y/portion of principal and
Interest which would not be due had no default ocourred. As to ownes-decupled property, where
reinstatement Is possible, the time to reinstate may ended to 5 days prior to the date of sale
pursuarnt to NRS 407.080. The Trustor may have the-Jloht to bring a court action lo assert the
nonexistence of a default or any other defense of Trustor to a tion and Sale.

To determine If reinstatement Is posslbla@and the dmo, i:i !y, to cure the defauit, contact:
PROF-2013-M4 Legal Title Trust, by U.S. Ban nal tlon, as Legal Title Trustee

¢lo Fay Servicing, LLC

cfo SABLES, LLC, a Nevada [imited liabllity compan
" 4753 Howard Hughes Parkway, &&}ite 20

Las Vegas, NV 89169

Beneficlary Phone: 800-495- 1
Trustee Phone: (702) 664477
To reach a person with authorityfo ne Pt a loan modification on behalf of the lender:

Lauren Jowers
800-405-7166

Property Address: 70 DRIVE, DAYTON, Nevada 89403

If you haM, you should contact a lawyer or the governmental agency that may have
d y an. Notythstanding tha fact that your property Is In foreclosure, you may offer your

rovided the sale Is concluded prior to the concluslon of the foreclosure.

Y LOSE LEGAL RIGHTS IF vOU DO NOT TAKE PROMPT AGTION.

Attached hergtd,and Incorgorated hereln by reference [s the Affidavit of Authorlty In Support of Notice
elf pursuant to NRS 107.080,

BRECK000061
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T.S. No.: 16-42397

et

A 572258 322

Vou rmay wish to consult a credit counseling agency to assist you. The Depariment of Hous]
Urban Development (HUD) can rovide you with names and addresses of local HUD app A
er

counseling agency by calling their approved Local HOUSIH% Counseling Agency toll fre
(800) 569-4287 or you can go to HUD's webslte: http://portal.hu

Dated; 11/1/2017

d.gov.

SABLES, LLC, a Nevada {imited iabliity company,

Sables, LLC
clo Zieve Brodnax & Steele
9753 Howard Hughes Parkway, Suite 2
Las Vega vada 89169
(702)
A N

Mictae! Busby, Trustee Sa\w

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to whioh this certificate s attached, and not the
truthfirlness, accuracy, or validity of that document.

State of CALIFORNIA
County of ORANGE

On 11/4/2017, before me, Christine O'Brigif, parso
the basls of satisfactory evidencs to be/1He person

instrument and acknowledged %me thak helshe
capacity(les), end that by his/he sl re(s

behalf of which the person(s)

| certify under PENAL PERHIRY ¢ the laws of the State of Galifornia that the foregolng
* paragraph is true andc Y NN s maassst A AA A
X CHRISTINE D'BRIEN
WITNESS my hand and 0 olax SR oty public - Oalljarnia

o B0

Iappeared Michael Busby who proved to me on
s)whose name(s) Is/are subscribed to the within
hay executed the same in his/herithelr authorized .
the Instrument the person(s), or the entity upon

Geg

Orange Counly

LYNNPT

Signature of Notary

ﬂ 2 z\§ 277 Gommission # 2167057
5wy Coram, Expires ¢ 8, 2020

BRECK000082
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Affidavit of Authority
(Nevada Revised Statute §107.080 as amended effective June 1,2013)
Re: TSH 16-42397
Borrower Name: VICENTA LINCICOME
Property Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

1, Veronica Talley  am the_FOrectosure Speclallelfray Servicing, LLC, e
the beneficlary of the deed of trust desoribed fn the notice of default and elestion to sell to whi
attached (“Deed of Trust"). The following facts are based upon my personal review of doeufich
rocord in the State of Nevada and personal Kknowledge acquired by my personal review
beneficiary, which are within my custody and control. The business records of the ben
in the ordinary course of business at or about \he time the events reflected thered Hled

ent servider| for

fi

1(a),  The full name and business address of tho current trustee of recopd for the Deed doX?u jeSables LLC,3
Nevada Limited Liability Company, 3753 Howard Hughes Yafkway, Suite
89169 '

1(b). The full name sud business address of the current holder o 4 by the Deed of Trust Is
PROF-2013-M4 Legal Title Trust, by U.S. Bank Natlonal Asse %s Legal Title Trustee 60
Livingston Ave EP-MN-WS3D St. Paut MN 551 ¢tn: Structured Finance Services —PROF .

ciary for the obligation or debt secured by
Bauk National Assoclation, as Legal
55107, Atin: Structured Finanee

1(¢). The full name and busincss address of the current
tho Deed of Trust is PROF-2013-M4 Legal Tit
Titte Trustee 60 Livingston Ave EP-MN-

Seryices— FROF

1(d). The full name and business addresgOfthe ourre! cer for the obllgation secured by the Deed of
Trust is Fay Servicing, LLC, 440 8. LaSa , Chicago, TL 60605
2 From my review of the ic record and the business records of the current

jssued by a title tnsurer or title agent authorized to do

beneficiary and a title g
£ the NRS, the name of cach assignee gnd each recorded

aranty of title insurane
business in this State puafsys

2(z).  Assign b: PR Legal Title Trust, by U.S. Bank Natlonal Association, as Legal

e America, N.A. Successor by Merger to BAC Home Loans Serviclng, LP
Home Loans Servicing, LP

cording Information: Corporation Assignment of Deed of Trust recorded on
ment No, 480360

{¥nee Name: Bank of America, N.A, Successor by Merger to BAC Home Loans Servicing, LP
FKACoyntrywide Home Loans Servicing, LP

Instrument and Recording Information: Assignment of Mortgage recorded on 11/10/2010
trument No 467719

The ourrent beneficiary under the Deed of Trust, the successor in interest of the beneficiary or the
ved s iri actual or constructive possession of the note secured by the Deed of Trust.

From my teview of the documents of public record and the business records of the current
seneficiary, the current trustee has avthority to exercise the power of sale with respect to the property

!

Affidavit of Authority to Exercise the Power of Sale
Revised 6/1/2013 !

BRECK000063
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encumbered by the Deed of Trust, pursuant {0 jostruction from the current beneficiary of record and ©
holder of the note secured by the Deed of Trust.

5. From my review of the documents of public record and the business records of
bensficiary, the beneflciary, servicer of the obligation, of an atforney of the beneficiary or service!
to VICENTA LINCICOME, a written statement of: (1) the amount of payment required toTna

deficiency in performance of payment, avoid the exercise of the power of salc and relnst s
conditions of the underlylng obligation or Jebt existing before the deficlency in perfofmayce or pa
as of the date of the statement; QD) the amount in default; (1) the principal amount @ the y
debt secured by the deed of trust; (1V) the amount of accrued julerest and late s (Y
estimate of all fees Imposed In conpection with the power of sale; and ?ﬂ}
obtaining the most current amounts duo end the local or toll-free telephén

LINCICOME may call to receive the most current amounts due and 8 recitation\g brination in this

affidavit,
6. The borrower or obligor of the foan secured by the Dged of Trust meRe { Fay Servicing, LLC 8t
800-495-7166 to receive the most current amounts due and & recifation of the {nforhmation contained in this
Affidavit.
[ declare under penalty of perj he 1aws of the State of Nevada that the {s true and correct and that
{his Affidavit was execuled 0 : 20 .
By: Fa ¢ing, LLC, its attorney jn fact
; snica Tall
N eron ey ~
o (G il
\ ({_) St
oreciosure Specialist IV
’ (Title)
A notary public or other offic
verifies only the {dentity of tha
document to which this
truthfulness cEhrasy, privelid

State of LN

[before me, _%\\?m M(\ ﬁ M;gﬂ f l , Notary Bublic,

ica Ts who proved to me on the basis of satisfactory evidence to

fare subscribed to the within instrument and acknowledged to me that he/she/they

executed t imh “ir authorized capacity(ies), and that by His/her/their signature(s) on the instrument
{&upon behalf of which the person(s) reted, executed the jnstrument,

e of Texos
wE My Commisslon Expifes
4*"%;:€§‘ Apiii 27,2019

o
WLh

o

&

B
%

<. M

N
Al

2

Affidavit of Authortty to Exercisa the Power of Sals
Revised 6/172013 y
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f i 11/03/2017
. (AT 572258
Declaration of Mortgage Servicer
Pursuant to NR 107.510
7.5, Number; 16-42397
Borrower(s): VICENTA LINCICOME
Mortgage Servicer: Fay Servicing, LLC
Property Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 83403
The undersigned, a% an authorized agent of emplayee of the mortgage servieg ey Delow;
declares that:
1:&1:; mottgage servicer has contacted the borrowey', feuant to NRS102.510 (2),

o ess the borrower’s financial situation and to explors optiong (onthe borrowet to
avold a foreclosure sale”, Thirty {30) days, or more, have passed singe) the fnitial
contact was made.

2. [ The mortgage servicer has exercised due dillgence to ¢t bomower
pursuant to NRS 107,510 (5), to “assess orrower’s financlal situation and
explore options for the borrower to avald foreglogure™ Thitty (30) days, or more,
have paséed since these due diiigence efforts atlsfied.

3. D No contact was required by the mojtqage because the Individual(s) did not
meat the deftnition of “borrow@ pursigpt § A410.

4, [l During the preceding anhyel repo rlod, the Lender has foreclosed on 100 or
fewer real propertles locate s state aqg therefore, pyrsuant to NRS 107.460, the
provisions of NRS 1 7,400 tol107.560 Incluslve, do not apply.
s, (dThe loan s e loan” as defined [n NRS 107.450.
I certlfy that this declabations ac complete and supported by competent and reliable
evidence which the mo l&e\rﬂﬂce as raviewed to substantiate the borrower's default and
the right ta forecloseAn ug[\ﬁthbOWOWeHs {oan status and loan Information,
Datad: e
Paga 1
BRECK000065
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Doc #: 587470
4011212018 02:27 PM Pege: {of2
OFFICIAL RECORD
APN No.: 029-401-17 Requested By: SERVICELINK TITLE AGENCY ING

[Recording requested by:]

c/o Zieve Brodnax & Steele

Lyon Gounty, NV

Dawna L. Warr, Recorder
[When recorded mail to1] - Fee: $38.00 RPTT: $0.00
Sables LLC Recorded By: mkassebaum

9435 West Russell Road, Suite 120
Las Vegas, Nevada 89148

T.S. No. 16-42397

\

YOU ARE IN DEFAULT UNDER A DEED OF
ACTION TO PROTECT YOUR PROPERTY, IT MAY
AN EXPLANATION OF THE NATURE OF THE FRO
CONTACT A LAWYER.

A public auction sale to the highest bidder for sash,
by a state or federal credit union, or a check drav
association, or savings bank specified in Section
state will be held by the duly appointed trusteg

charges thereon, as provided
charges and expenses of the

NOTICE OF TRUSTEEW/

DATED 5/23/2007. UNLESS YOU TAKE
LD AT A PUBLIC SALE, IF YOU NEED
G AGAINST YOU, YOU SHOULD

ﬁ ot a state or national bank, check drawn
14 or fefleral savings and loan association, or savings
Firdndial Code and snthiorized to do business in this
wa below; of all right, title, and interest conveyed to and now
er'ynd pursuant to a Deed of Trust described below. The
eXpressed or implied, regarding title, possession, or
ote(s) secured by the Deed of Trust, with interest and late
‘der the terms of the Deed of Trust, interost thereon, fees,
fint (at the time of the initial publication of tho Notice of Sale)

reasonably estimated to be'spt £ "Fhe argount may be greater on the day of sale,

TRUSTOR:VICENTA AMARRIED WOMAN
Duly Appointed Trustee: Sable a NevAda Limited Linbility Company

ayvn onthe ofTicial map of GOLD CANYON ESTATES, PHASE 2, filed in the office of {he Lyon
ada Recorder, on October 20, 2005, as Document No. 365687,

Date of Sale: 11/9/2018 at 11:00 AM

BRECK000086
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—~

318, Maln Street Yerington, Nevada 89447

Lyon County Courthouse .

Estimated Sale Amount: $666,632.22

Street Address or other common designation of real property: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

Place of Sale:

APXN.No.: 029-401-17

The undersipned Trustee disclaims any liability for any incorrectness of the street addross
designation, if any, shown zbove, If no street address or other common designation Is show ectidny to the
location of the property may be obialned by sending & written request to the beneficlary/wj
date of first publication of this Notice of Sale. o

Date: 16/11/2018
Sables LLC, a Nevada Limifg
¢/o Zieve Brodnax & Stecle
9435 West Russell Road, Su
Las Yegas, NV 89148
Phone: (702) 948-8565
Sale Informatjony(314) 848-9272 www.elitepostandpub.com
Ifor Non-A! ¢ Information, call; (702) 664-1774

A notary public or other officer completing
certificate verifies only the identity of the
who signed the document to which this ceri
attached, and not the truthfulne cura
of that document,

State of CALIFORNIA
County of ORANGB

Uckelew Notary Public, personally appeared Michael Busby who proved to me
the person(s) whose name(s) Is/are subscribed to the within instrument
executed the same in hismher/their authorized capacity(ies), end that by
ent the person(s), or the entity upon behalf of which the person(s) acted,

On 10/11/2018, before me, .12

RJURY under ths Jaws of the State of California that the foregoing paragraph is

] R, J. BUCKELEW [
Notary Public - Calliornla
. s Orange County

Commissfon # 2255941
My Comm, Explres Aug 26, 2021

P TiN

THIS FIRM IS ATTEMPTING TO COLLECT A DEBTAND
ANY INFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSE.

BRECK000067
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 John T, Steffen (4390)

 Matthesy K. Sehriever (1 0745)

| Alex R. Velto:(14961)

| HOTCHISON & STEFFEN, PLLC
1] 101080 West Alta Drive, Suite 200

11 as Visgas, NV 80145

| Tel (702) 385-2500.

| Fax (70) 385-2086
{| msohripver@imfchlegal corm:

1| Casey 1. Nelson, Esq. (12259)
{ Wedgewood, LLC )
Tl Office of the General Counsel
12320 Potosi Stregt, Suite 130
Las Vepas, Nevada 89146
1Tl (702) 305-9157

| Fak (310) 730-5967

Il: R
W Artorney for Defendeny, Counterclaimant, and Cross-Pldinfiff

fcag¢yneisqn@wedg§wm6d-incaﬁdm

12 {} Bréckenridge Propérty Fund 2016, LIC

B THIRD JUDICIAL DISTRICT COURT

ol A o LYON COUNTY, NEVADA ,

Il ALBERT ELLIS LINCICOME, JR., and CaseNo,; 18°CV-01332

15 || VICENTA LINCICOME, DeptNow: 1T -

6 Pleintft DECLARATION IN SUPPORT OF

Hl Plaintiff, BRECKENRIDGE PROPERTY FUND 2016
1l LLC’S MOTION FOR. SUMMARY

. JUDGMENT AGAINST PLAINTIFF
18 )}
o || SABLES,ELT, aNevads timited ability

pL

 copapany, as Trustee of the Deed of Trust given

20 1| by Vigents Lincicome and dajed 5/23/2007; FAY

1 SERVICING, LLC, 2 Delawate lisnited liability |
21 |
1 |} EROF-ZVI3-ME LEGAL TITLE TRUST by U.S.

2 [ OF AMERICA, NA; BRECKENRIDGE .

cabnpatly and-subsidiaty of Pay Pinancidl, LLC;
BANK, N.A., as Legal Title Trostoe; for BANK

" PROPERTY FUND 2018; NEWREZLLC dba

| SHELLPOINT MORTGAGE SERVICING,

| LLC; 1900 CAPITAL TRUST I, BY U S.

5 I BANK TRUST NATIONAL ASSGCIATION;
2 || MCM-2018-NPL2 and DOBS 150

27 | Defendants.

% || "AND RELATED MATTERS. _

AA03868
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The undersipned, Jason Campbell Geclatés under penalty of perjury that the:following assertipns

arg true:
L Iam an authorized agent of Breckenridge Property Fund 2016, LLC fBreckenridge”).

9, 14 competent fo testify to the matters asseried heretn, -of which T have personal
| knowledge, except 4 to-those mtatters stated vpon information and belief. As to those matters stated

t

‘Breckentidge's motion for summary judgment ggainst Plaintiffs,

[} (Foreclosuze Sale”).
WProperty at fheFareelosure Sale.

_4 ..'Plainﬁffs. failed to post the court-ordered bond.
' 6.  Breckenridge had.no tole in this. dispute prior to its purchase of the Subject Property at
| the Foreclosure Sale.
7. Hreckenridge is entitled to an prderquieting fitle in ifs faver because there were no defects
1lin the Forectosure Sale and any rights, title, of interest that Plaintiffs previously had i the Stbject
Property has been fetminated by Wy of the Rereclosure Sale

8. I declareunder penalty of perjury. of the laws:of the Undted States and the State of Nevada
that these facts are frue to the best of my kiowledge and belief.
i
H

1t

9

,éupon information and belief, I believe them fo be true: I make this dsclaration 'in support af

3 On January 4, 2019, Breckenridge purchased reat property located at 70 Riverside Privey

Dayton, Nevada 86403 -(“Subject Progerty™) at a foreclosurg sale condusted putsuant 15 MRS 107
4.  Breckenridge was the highest bidder and pald $294,000.01 to purchase the Subjaet |

5. Breckenridge relied om the fact. that the noticed Foreclesure Bale was, valid becaus¢ '

AA03869
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Aﬁﬁrm’aﬁbn pursuant fo NRS 2395.030: The undersigned does hereby affim that the preceding.

3.

;"“g

dotument filed in this gourt.does.mmot contain the social security number of eny person.

j
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70 RIVERSIDE DR Doc #: 591393
04/26/2019 08:21 AM Poget 4 of2
OFFICIAL RECORD
APN.; 025-401-17 Requested By: FIRST AMERIOAN TITLE INSURANCE 0
. Lyon County, NV
RECORDING REQUESTED BY: . !
: Margie Kassebaum, Recorder
AND WHEN RECORDED TO: Fea: $38.00 RPTT: $1,140.65
Breckenridge Property Furd, 2016, LLC Recorded By; Inhumitdad
2320 Potosl St, Ste 130

Las Vegas, NV 89146

Rettesed As An Accomtmodation
Forward Tax Statements (o Oaly Withoat Lizbitity
the address glven above :

SPACE ABOVE LINE FOR RECORDER'S USE
T.5, # 16-42397 _
Order It 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE
Transfer 'rax;sL\_A_Q,z._S‘S

The Grantee Hercin WAS NOT the Foreclasing Beneficlary,
The Amount of the Unpald Debt was §671,24937

The Amount Peld by the Grantes was $294,000,01

Sald Property s is the City of DAYTON, County of Lyou

SABLES, LLC, & Nevade limited liabllity company, as Trustes, {wheress so designated in (he Deed of Trust
hereunder more particulerly desvribed or as duly sppointed Trustee) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LLC

(hereln called Grantee) but without covenaul or warranty, expressed or Implied, all rights, title and inferest conveyed
to and now held by It as Trustee under the Deed of Trust in and to the property situated {n the county of Lyon, Stale
of Nevads, described a3 follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND 18 DESCRIBED AS FOLLOWS:

Al that cerfaln real property situate [n the County of Lyon, State of Nevada, described s follows:

Lot 42 s shown oo {le officlsl map of GOLD CANYON ESTATES, PHASE 2, filed in {he offlce of the Lyon
Couaty, Neveda Recorder, on October 20,2005, as Document N¢. 365687,

EXCEPTING THEREFROM all that potilon thereof, lying below {he naturel ordinary high water iue of the
Carson River,

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made In compliance with the terms and provisions of the Deed of Trust exceuted by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 57232007 of the Official Records in the office of the
Recorder of Lyan, Nevada under the suthority and powers vested in the Trustee deslgnated in the Deed of Trust or
18 the duly appointed Trustes, defoult having oceurred under the Deed of Trust pursuant to the Notice of Breach nod
Electon to Scll under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Deed of
Trusl was modified by Loan Mod{fication Agreement recorded a3 Instrument 475808 and recorded on 5/4/2011,

of official records,

BRECK000025
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APN,: 029-401-17 .
RECORDING REQUESTED BY:

AND WHEN RECORDED TO;
Breckenr{dge Property Fund, 2016, LLC
2320 Patosi St. Ste 130
Las Vegas, NV 85146
Recorded As Ad Accommodation
Forwnrd Tax Statements o Ounly Withont Ltability
the address given above

SPACE ABOVE LINE FOR RECORDER'S USB
T.S, #16-42397
Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE
Transfor Tex: § \ WA E Ds Sc:b ’

The Grantes Hereln WAS NOT the Foreolosing Benefiolary,
The Amount of the Unpald Debt wes §671,249,37

The Amount Pald by tha Grantee wag $294,000.01

Sald Property Is in the Clty of DAYTON, County of Lyon

SABLES, LLC, a Nevndna limited l{ability compauy, a3 Trustes, (wherens 5o designated in the Deed of Trust
horsunder more particulerly desoribed or as duly appointad Trustes) does hereby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LL.C

{bersin called Grantes) but without covenant or warranty, expressed or Implied, sll rights, title and interest conveyed
to and now held by 1t as Trustee under the Dood of Trust in and to the property situated in the county of Liyon, Stete
of Nevade, described as follows:

THE LAND REFERRED TO FEREIN BELOW IS STTUATED IN THE COUNTY OF LYON, STATE OF
NEYADA, AND IS DESCRIBED AS FOLLQWS:

All that certsin real property slluate in tho County of Lyoun, State of Nevada, described as follows:

Lot 42 as shown on the offlclal map of GOLD CANYQN ESTATIS, PHASE 2, filed in fhe office of the Lyon
County, Nevada Recorder, on Qctober 20, 2005, as Document No, 365687,

EXCEPTING THEREFROM all that portion thereof, lylng below tho natural ordinary high water line of the
Carson River,

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This conveyance is made in complience with the terms end provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Trustor, dated 5/23/2007 of the Official Records in the office of the
Recorder of Lyon, Nevada under the authority and powoers vested in tho Trustee designaled i the Deed of Trust or
as the duly appolnted Trustee, default having ocourred under the Deed of Trust pursuant to the Notice of Breach and
Electlion to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No, 407150, The subject Deod of
Trust was modified by Loan Modlflcation Agreement recorded as Instrument 475808 and recorded on 5/4/2011,
of offiolal recorda.
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TRUSTEE'S DEED UPON SALE

T.8. #; 1642397
Order #: 160069595-NV-V0O

Trustes having complied with all applicable statutory mquiremcnts of the State of Nevada and performed all dutes
required by the Deod of Trust including sending a Notice of Breach and Blection to Sell within ten days after its
recording and a Notica of Sale at least twenty days prior to the Sale Date by certified refurn receipt mail, postaga pre-
paid to each person entitled to notice in compliance with Nevada Revised Statutes 107,080,

All requirements per Nevada Statutes regarding the mailing, personal delivery and publication of coples of Notice of
Default and Blection fo Sell under Deed of Trust and Notice of Trustee's Sale, and the posting of copies of Notico of
Trustee's Sale have beert complied with, Trustee, in comptance with sald Notlce of Trustes's sale and i1 exercise of
Its powers under said Deed of Trust sold said real property at publlc avotion an 1/4/2019, Grantes, belng the highest
bidder at said sale became the purchaser of said property for the amoutt bid, being $ $294,000.01, In lawful money
of the United Statos, in pro per, recelpt there of is hereby acknowledged in full/partial satisfaction of the debt seoured
by said Deed of Trust,

In witness thereof, SABLES, L1LC, a Nevada limited Hability company, as Trustee, i Hay, caused its naine to

be hereunto affixed.
Date: 1/15/2019 SABLIS, LLC, a Nevgda limited lphliity company
Geoffrey Nea), Trus iSa]e Officer
A notary public or other officer completing this certificate " NeA\

verifies only the identity of the Individual who signed the
document to which this certificate s attaohed, and not the
truthfulness, accurasy, or validity of that document,

State of CALIFORNIA
County of ORANGE

On 1/15/2019 before me, the undersigned, J, Develasco Notary Public, personally eppeared Geoffrey Neal who
proved to me on the basls of satisfactory evidenoe fo be the person(s) whose name(s) Is/are subscribed to the within
Instrument and. acknowledged to mo that ho/she/they executed the same in his/her/thelr authorlzed capacity(ies), and
that by hls/her/their signature(s) on the instrument the person(s), or the entity ‘wpon behalf of whlch the person(s)
acted, executed the instrument,

L certify under PENALTY OF PERJURY under the laws of tho Stete of Callfornia that the foro oing paragraph is

true and cortect, Joevelascd
e S\ QS| Bores 8110 .
WITNESS my hand and L ST S

Grangs County

..

@ e J et osco

NNAY

Signature

xlh
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STATE OF NEVADA
DEC N OF VALUE FORM
1. Assessor Parcel Number(s)

8): 029-401-17

b)
o)
d)
2. Type of Property:
a; Vacant Land b) Single Feon, Res, |FOR RECORDER’S OFTIONAL USE ONLY
¢ CondofTwnhse d) 2-4Plex . Book; Page
e) Apt. Bldg f) Comm'l/Ind’l Data of Recording;, '
g) Agricultural h) Mobile Homs Notes;
Other
3. a, Total Value/Sales Price of Property $_$294,000.01
b, Deed tn Lieu of Foreclosurs Only (value of property) ( )
¢. Transfer Tax Value: $__$294,000,01_
d. Real Property Transfer Tax-Due ‘ $ NWUB. s6

4, I Exemption Clatmed:
8, Transfer Tax Exemption per NRS 375.090, Section

b, Bxplain Reason for Exemption:

5. Partial Interest; Percentage being fransferred; __ 100 %

The indersigned declares and acknowledges, under penalty of perjury, pursuant to
NRS 375.060 and NRS 375,110, that the inforratlon provided is correct ta the best of their information and bellef,
and can be supported by documentahon if called upon to substantiate the information provided herein, T urthcm:ore,
the parhcs agreo that disallowance of any claited exemption, or other determination of ndditional tax due, may
rosult in n penalty of 10% of tho tax dus plus interost at 1% per month, Pursuant to NRS 375,030, tho Buyer and

Seller shall be joiotly and sevcx;ffz isble for any additional amount owed,
Signature Capacity AGENT

——

Signature , Capacity AGENT
SELLER (GRANTOR) INFORMATION  BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name;: Sables, LLC, o NS&3ci¢hey  Print Neme: Breckenridge Property Fund,
\irwde A Novonlin Couoanyy | 2016, LG

Address: 3753 Howard Hughes Patkway, - Address: 2320 Potosi St, Ste 130

Suite 200, Las Vegas, NV 89169 . Las Vegas, NV 89146

COMI’ANY/PERSON REQUESTING RL‘CORDING (requived if not seller or buyer)
Print Name: hr‘S’v \Y{Escrow #_O0C A
Address:

cierl LSS \EOAS st NNz QRS

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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l EXHIBIT 6 I

HUTCHISON K4 STEFFEN

PROFESSIO NAL LLC
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THREE-DAY NOTICE TO QUIT

TO: VICENTA LINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR. '
DAYTON, NEVADA 89403

Or any occupants of the above-named property or any petsons in possession of the above-
mentioned property.

PLEASE TAKE NOTICE that the above-described real property has been sold at a
foreclosure sale, pursuant to NRS 107 et seq., and VICENTA LINCICOME is no longer the owner
of the above-described real property, The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NOTIFIED AND DEMAND IS MADE that you surrender
possession of the property to the undersigned at or before noon of the third (3) day after receipt of
this Notice pursuant to Sections 40.255, 40.280, and 40.290 to 40.420 of the Nevada Revised
Statutes,

YOU ARE HEREBY NOTIFIED that if you are a tenant of the prior owner of the Propeity,
you are to refer to the Notice to Tenant which is attached as Exhibit A to this Three-Day Notice to
Quit. If you need another copy of the Notice to Tenant, please contact the undersigned below.

UPON YOUR FAILURE TO VACATE OR SURRENDER THE PREMISES AS
DEMANDED, the undersigned may apply to the Dayton Township Justice Court or other court of
eppropriate jurisdiction, for an order from the Court granting BRECKENRIDGE PROPERTY
FUND 2016, LLC possession of the property. Upon the Court granting such an order the Court
may direct the Sheriff or Constable of the County or City to remove the occupant within twenty-
four (24) hours after the receipt of the aforesaid order.

DATED this Z day of January, 2019,

WEDGEWOOD, LLC

CASEYJ.NRLSOWESQ. ¥
Nevada Bar # 12259

Office of the General Counsel

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

Attorney for Plaintiff
Breckenridge Property Fund 2016, LLC

AAQ38
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NOTICE TO TENANT

TO: VICENTA LINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR.
DAYTON, NEVADA 89403

PLEASE TAKE NOTICE that the above-described real property has been sold at a
foreclosure sale, pursuant to NRS 107 et seq., and VICENTA LINCICOME is no longer the owner
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NOTIFIED OF A CHANGE OF OWNERSHIP, The new owner of
the property is BRECKENRIDGE PROPERTY FUND 2016, LLC, 2320 Potosi St., Ste. 130, Las
Vegas, Nevada 89146.

YOU MUST CONTACT US AND ESTABLISH YOUR BONA FIDE TENANCY in the
property within three (3) business days of receipt of this Notice.

IN ORDER TO ESTABLISH YOUR TENANCY, within three (3) business days of receipt
of this Notice you must furnish a copy of your fully executed, current lease or rental agreement
and proof of all past payments to Breckenridge Property Fund 2016, c/o the owner’s attorney,
Casey J. Nelson, Esq., at 2320 Potosi St., Ste. 130, Las Vegas, Nevada 89146, Failure to produce
valid documentation clearly demonstrating a bona fide tenancy will result in eviction proceedings
immediately being brought against all occupants.

A LEASE OR TENANCY shall be considered bona fide only if:

1) The mortgagor/prior owner or the child, spouse, or parent of the mortgagor/prior owner
under the contract is not the tenant or occupant;

2) The lease or tenancy was the result of an arms-length transaction; and

3) The lease or tenancy requires the receipt of rent that is not substantially less than fair market
rent for the property or the unit’s rent is reduced or subsidized due to a Federal, State, or
local subsidy

The new owner reserves the right to challenge the authenticity and validity of any purported lease
or tenancy based upon other terms, conditions, or factors which appear fraudulent or which are not
otherwise standard terms within residential leases in the geographic area.

YOU ARE HEREBY NOTIFIED that if you are a bona fide tenant or subtenant in the
property, you must still vacate the property within either 1) 90 days of this notice; or 2) upon
the expiration of the remainder of the term of your bona fide lease, whichever date is later.

YOU ARE HEREBY NOTIFIED that you must continue to pay rent to
the new owner throughout the remainder of your tenancy in order to avoid
eviction proceedings being brought against vou for non-payment of rent.

AA0388




Rent shall be remitted to BRECKENRIDGE PROPERTY FUND 2016, LLC at 2320 Potosi
St., Ste. 130, Las Vegas, Nevada 89146, Your failure to pay rent to the new owner throughout the
notice period or comply with any other term of the agreement or applicable law shall constitute a
breach of the lease or rental agreement and may result in eviction proceedings.

YOU ARE HEREBY NOTIFIED that upon your failure to timely establish your tenancy
or upon your failure to fully vacate or surrender the premises as demanded, the undersigned may
apply to the Dayton Township Justice Court or other court of appropriate jurisdiction, for an order
from the Cout granting BRECKENRIDGE PROPERTY FUND 2016, LLC possession of the
property. Upon the Court granting such an order the Court may direct the Sheriff or Constable of
the County or City to remove the occupant within twenty-four (24) hours after the receipt of the
aforesaid order. -

DATED this 6 day of January, 2019,
WEDGEWOOD, LLC

Nevada Bar # 12259

Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Plaintiff
Breckenridge Property Fund 2016, LLC
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Attorney or Party without Attorney: For Court Use Only
Wedgewood, LLC
Casey . Nelson, Esq. (SBN 12259)
2320 Potosl Street, Suite 130
Las Vegas, NV 89146

Telephone No:  {702) 305-9157

Attorney For:  Plaintiff

IRef. No. or File No.:
170 RIVERSIDE DR,

Insert name of Court, and Judiclal District and Branch Court:

Flaintif; BRECKENRIDGE PROPERTY FUND 2016, LLC
Defendont:  VICENTA LINCICOME; TENANT AND SUBTENANT AND ALL OCCUPANTS

AFFIDAVIT OF SERVICE Hearlng Date: Time: Dept/Div: Case Number:

1. Atthe tlme of service | was at least 18 years of age and nat a party to this action.
2. Iserved coples of the Three-Day Notlce to Quit, Notice to Tenant

3, a, Partyserved: Vicenta Lincicome; Tenant and Subtenant and All Occupants
b. Personserved: Posted

4. Address where the party was served: 70 Riverside Drive, Dayton, NV 89403

5. [served the party:
a. By Posting. On: Mon, Jan 28 2019(2) at: 02:20 PM by posting a copy of the documents Ina consplcuous place on the property.
b. By Malling. On: Mon, Jan 28 2019 by malling a copy of the documents, addressed as shown in ltern 4, via Certified Mail Issued
by United States Post Offlce from: Las Vegas, NV,

6. Person Who Served Papers:
a, Tonl Ruckman (R-052005, Washoe) d. The Fee for Service was:
b. FIRST LEGAL
2920 N. Green Valley Parkway, Sulte 514
Henderson, NV 89014
¢, (702) 671-4002

Pursuaht ta NRS 53.045
7. I declare under penalty of perjury under the laws of the State of Nevada that the foregolng Is true and correct,

01/29/2019
(Date) {Slgnature)
g AFFIDAVIT OF 3072509
SERVICE (55105770)

FIRSTLEGAL
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John T. Steffen (4390)

Matthew K. Schriever (10745)
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200

Las Vegas, NV 89145

Telephone: (702) 385-2500
Facsimile: (702) 385-2086
mschriever@hutchlegal.com

Casey J. Nelson (12259)
WEDGEWOOD, LLC

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
Telephone: (702) 305-9157
Facsimile: (310) 730-5967
caseynelson@wedgewood-inc.com

Attorney for Defendant / Counterclaimant
Breckenridge Property Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR., and
VICENTA LINCICOME,

Plaintiff,
.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA,N.A;
BRECKENRIDGE PROPERTY FUND
2016, NEWREZ LLC dba SHELLPOINT
MORTGAGE SERVICING, LLC; 1900
CAPITAL TRUST II, BY U.S. BANK
TRUST NATIONAL ASSOCIATION;
MCM-2018-NPL2 and DOES 1-50.,

Defendants.

Case No.: 18-CV-01332
DeptNo.: II

DECLARATION IN SUPPORT OF
MOTION FOR ORDER REQUIRING
PLAINTIFF TO DEPOSIT RENTAL
AND/OR MORTGAGE PAYMENTS
WITH COURT

AA03885



10
I
12

13

15
16

17

19
20
21

22
24
25

26

27 |

28

AND RELATED ACTIONS

The undersigned, Jason Campbell declares under penalty of perjury that the
following assertions are true:

1. I am the Director of Regional Operations for Wedgewood, LLC, which is
the managing member of Defendant / Counterclaimant Breckenridge Property F und 2016,
LLC (“Breckenridge”). o |

2, I am an authorized representative of Breckenridge.

3. Breckenridge is a limited liability company authorized to do business in
Nevada, that purchases real eétaté: throughout the state of Nevada.

4, I am competent to testify to the matters asserted herein, of which I have
personal knowledge, except as to those matters stated upon information and belief. As to
those matters stated upon information and belief, I believe them to be true.

5. As the Director of Regional Operations for Wedgewood, LLC, the major
responsibilities and duties of my position include, among other, the following:

a. Daily analysis of upcoming properties scheduled to go to sale in

foreclosure;

b. Daily analysis of real property market conditions and property valuations;

c. Area Property Manager oversight, renovation direction, budgeting,

approval; and

d.  Area real estate professional oversight including pricing, offer negotiation,

and repair negotiation.

2
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6. Breckenridge purchased the real _property located at 70 Riverside Drive,
Dayton, Nevada 89403 (“Subject Property™) at a foreclosure sale that occurred on January
4,2019,

' 7. Breckenridge purchased the Subject Property at the foreclosure sale as an
independent, good faith purchaser.

8. I have reviewed the publicly available information available for the Sub]ect
Property and compared that information with onlme rental availability of other real estate
available for rent in Dayton, Nevada and F ernley, Nevada,

9. Based on current available rental prices and rentals in those surrounding areas
I have determined that a fair market rental value for the Subject Property to be in the
$2,250.00 to $2,500.00 per month range.

10. The factors I utilized to determine that fair market rental range in comparing
the Subject Property with other properties for rent included year built, square footage,
bed/bath count, neighborhood, larger garage size, single story, lot size, availability, and
desirability,

I declare under penalty of perjury of the laws of the United States and the State of

-3-
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Case No: 18-CV-01332

Dept.: I s o

The undersigned affirms that this document does not
contain personal information, pursuant to NRS 603A.040

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

® Xk X Xk X

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; BANK
OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016, a Utah limited
liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING,
LLC, substituted in for DOE 1; 1900
CAPITAL TRUST II, BY U.S. BANK TRUST
NATIONAL ASSOCIATION, substituted in
for DOE 2; MCM-2018-NPL2, substituted
in for DOE 3; and DOES 4-10.

Defendants.

PLAINTIFFS' MOTION FOR STAY
PENDING APPEAL

BRECKENRIDGE PROPERTY FUND 2016,
LLC

Counterclaimant,
VS.

ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants.

N M Nt Nl Nl N N Nt N N N e e i el S e N N N N e S S S N e S e S N e’ S St

PLAINTIFFS" MOTION FOR STAY
PENDING APPEAL PAGE I OF 9
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COME NOW, Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and through their
attorney, Michael G. Millward, Esq., of Millward Law, Ltd., and Justin M. Clouser, Esq., of Clouser
Hempen Wasick Law Group, Ltd., and hereby move this Court for an order staying all
proceedings in this matter pending appeal of the Order Denying Plaintiffs Motion for Partial
Summary Judgment/Granting Motions for Summary Judgment filed by BANA, Prof-2013 M4
Legal Trust, US Bank and Fay Servicing, LLC and the Order on Breckenridge Motion for
Summary Judgment, both entered June 23, 2021.

This motion is made pursuant to NRCP 62(d), and is supported by the Memorandum of
Points and Authorities attached hereto, the documents previously admitted as evidence in this
Court, the supporting Exhibits attached hereto, and the pleadings and papers on file herein.

Respectfully submitted [Z‘day of September, 2021

MILLWARD LAW, LTD.

MichaelG. Millward, Esq:-
NSB: 11212

Attorney for Petitioner
1591 Mono Ave.

Minden, NV 89423

(775) 600-2776

PLAINTIFFS” MOTION FOR STAY
PENDING APPEAL PAGE2 OF 9
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME (hereinafter collectively the
“Plaintiffs” or the “Lincicomes”) seek an order from this Court staying any action on the
underlying proceedings until such time as their appeal of this Court’s summary judgment orders
is resolved.

On June 23, 2021, this Court entered its Order Denying Plaintiffs Motion for Partial
Summary Judgment/Granting Motions for Summary Judgment filed by BANA, Prof-2013 M4
Legal Trust, US Bank and Fay Servicing, LLC and the Order on Breckenridge Motion for
Summary Judgment. On July 19, 2021, Plaintiffs appealed those orders to the Nevada Supreme
Court, and the appeal is currently pending.

Because the Court’s orders which are the subject of the appeal concern the rights and
interest the Lincicomes have in their home located at 70 Riverside Drive, Dayton, Nevada
(hereinafter the “Property”), and because those interests may be affected by a decision of the
Nevada Supreme Court, a stay of the proceeding including an order on the request for Writ of
Restitution is necessary and appropriate to prevent serious and irreparable harm.

Therefore, the Lincicomes respectfully request that this Court issue a stay of all
proceedings pending appeal.

II1. A STAY 1S APPROPRIATE PENDING APPEAL

A. Legal Standard.

NRCP 62 (d)(2) provides the Court the authority to enter a stay pending appeal of the
district court’s order to the Nevada Supreme Court.

When determining to issue a stay of proceedings pending appeal, courts are to consider

the following:

(1) whether the object of the appeal or writ petition will be defeated if the
stay or injunction is denied;
(2) whether the appellant ... will suffer irreparable or serious injury if the
stay or injunction is denied;

PLAINTIFFS" MOTION FOR STAY
PENDING APPEAL PAGE3 OF IO
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(3) whether respondent ... will suffer irreparable or serious injury if the stay

or injunction is granted; and

(4) whether appellant/petition is likely to prevail on the merits in the

appeal.
See Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 89 P.3d 36 (2004). As established herein,
all of the factors weigh in favor of the issuance of a stay in this action.

B. The object of the appeal will be defeated if the stay is not entered.

The object of Plaintiffs’ appeal will be defeated if a stay is not issued. Plaintiffs filed their
Second Amended Complaint on December 20, 2019, in order to set aside the Trustee’s Deed
Upon Sale, recorded on January 25, 2019, to quiet title to the Lincicomes’ residence in favor of
the Lincicomes, and to determine the parties respective duties and rights, including those under
the 2007 Deed of Trust as modified by the 2009 Loan Modification Agreement.

If the Court’s Order Denying Plaintiffs Motion for Partial Summary Judgment/Granting
Motions for Summary Judgment filed by BANA, Prof-2013 M4 Legal Trust, US Bank and Fay
Servicing, LLC and the Court's Order on Breckenridge Motion for Summary Judgment and
proceedings herein are not stayed, Plaintiffs will be evicted from their home, which will
undoubtedly defeat the primary object of their appeal, which seeks review of this Court’s Orders
by the Nevada Supreme Court.

C. Plaintiffs will suffer irreparable harm if the stay is not granted.

Plaintiffs will suffer irreparable injury if the stay is denied. Nevada law is clear that the
loss of real property constitutes irreparable harm because real property is unique. See Dixon v.
Thatcher, 103 Nev. 414, 415, 742 P.2d 1029, 1029-30 (1987) (holding that “real property and
its attributes are considered unique and loss of real property rights generally results in
irreparable harm”).

The Lincicomes’ residence sits in the balance of this Court’s decision. This Court’s
Summary Judgment Orders were decided narrowly on several issues including the validity of
actions taken by the Trustee and the beneficiary of the Lincicomes’ mortgage loan. The acts of
Defendants related to the nonjudicial foreclosure have been the subject matter of this case prior

to the foreclosure of the Lincicomes’ property.

PLAINTIFFS" MOTION FOR STAY
PENDING APPEAL PAGE 4 OF IO
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Defendant Breckenridge Property Fund 2016, LLC (hereinafter "Breckenridge”) was aware
or constructively aware, of the allegations in this case prior to purchasing the property at
foreclosure. Breckenridge has admitted that it knew of the issues pertaining to this case prior to
its purchase at foreclosure and knew that “Plaintiffs failed to post the court ordered bond,” and
it chose to purchase the property out of foreclosure anyway. See Declaration in Support of
Breckenridge Property Fund 2016, LLC’s Motion for Summary Judgment Against Plaintiff
attached hereto as Exhibit 1.

Money damages will be insufficient to replace the Lincicomes’ home if they happen to
prevail upon any one of their claims that would result in the nullification of the foreclosure.
Furthermore, NRS 107.560(4) makes it clear that the validity of the sale is not affected only as
to a bona fide purchaser of the property “without notice.” See NRS 107.560(4). Breckenridge
is not a bona fide purchaser of the property. See Exhibit 1.

Breckenridge had notice and therefore the sale of the property, under the alleged
violations of the Homeowners Bill of Rights, which the Court found the Lincicomes were likely to
prevail upon in its December 31, 2018 Order, remains subject to potential invalidation on
appeal.

D. Defendants will not suffer irreparable or serious harm if the stay is

granted.

The Defendants in this matter, including Breckenridge will not suffer irreparable or
serious harm if the stay is granted. With the growth of the value of the housing market, it may
be in Breckenridge’s best interest not to oust Plaintiffs or proceed with the sale of the property.
Notably, Breckenridge purchased the property for $294,000. At present Zillow.com provides
that the property is valued at $537,500. See Zillow valuation attached as Exhibit 2.

The fact that Breckenridge may have to wait a little longer to evict the Plaintiffs from
their home is not irreparable harm sufficient to deny the requested stay. See Wisconsin Gas Co.

v. F.E.R.C., 758 F.2d 669, 674 (D.C. Cir. 1985) (holding that “[m]ere injuries, however
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substantial, in terms of money, time and energy necessarily expended in the absence of a stay”
are not irreparable harm (internal quotations omitted)).

E. Review of Court Orders and Likelihood to Prevail.

The Lincicomes’ appeal is not brought in bad faith. I am sure the Court can agree that
the law and the facts of this case made it a difficult case to determine by way of summary
judgment. Accordingly, without any disrespect to the Court intended, the Lincicomes believe
that review of the Court’s decision is warranted, especially as to the application of the unique
and novel facts and circumstances that arise in this case as applied to the law under Chapter
107 of the Nevada Revised Statutes.

If the Lincicomes are meritorious on any one of the close issues, such as the claim for
wrongful foreclosure or violation of the Homeowners Bill of Rights, the appropriate remedy
under Nevada law would be the declaration that the foreclosure sale was void. See NRS
107.080(5) or NRS 107.560(4).

The Court has admonished the Lincicomes in this case repeatedly that they will not get
their home for free. The Lincicomes have never sought such relief and do not seek that relief
now. It is appropriate that the Lincicomes be given the opportunity to have the Court's
summary judgment decision fully and finally reviewed. If this Court’s decision is affirmed, then
the Lincicomes will be required to vacate their home and the Defendants in this matter will be
able to seek costs as is appropriate.

However, if the Court does not stay all pending matters, including Breckenridge’s request
for writ of restitution, and the Supreme Court reverses this Court’s decision on grounds
sufficient to declare the foreclosure void under NRS 107.080(5), or under NRS 107.560(4), then
the Lincicomes will be irreparably injured and the relief provided under NRS 107.080(5) and
NRS 107.560(4) will be unavailable to them.

The fact that the Lincicomes did not prevail before this Court does not mean that they will
not or cannot prevail before the Nevada Supreme Court. Moreover, when seeking a stay, “a

movant does not always have to show a probability of success on the merits,” if there is a
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“serious legal question involved” and the “balance of equities weighs heavily in favor of granting
the stay.” Hansen, 116 Nev. at 659, 6 P.3d at 987 (internal quotations omitted).

As set forth above, because denial of stay could result in irreparable harm to the
Lincicomes, the Court should find that the balance of equities as well as the applicabie relief
under Nevada law weighs heavily in favor of granting the stay. Therefore, the Lincicomes
respectfully request that this Court stay summary judgment Orders and all proceedings pending

appeal.

F. Defendants are Adequately Protected.
Pursuant to NRCP 62 (d)(1), the Court may require a bond be issued when staying a

proceeding pending appeal. See, NRCP 62 (d)(1).

It is well accepted that the term “"may” as used in NRCP 62 is permissive, not mandatory.
See, State ex. rel. Pub Serv. Comm’n v. First Judicial Dist. Court ex. rel. Carson City, 94 Nev.
42, 574 P.2d 272 (1978).

“The purpose of security for a stay pending appeal is to protect the judgment creditor’s
ability to collect the judgment if it is affirmed by preserving the status quo and preventing
prejudice to the creditor arising from the stay.” Nelson v. Heer, 121 Nev. 832, 122 P.3d 1252,
(2005).

As to Breckenridge, there is simply no reason to require a bond where, as here, there is
no financial award to protect pending appeal and when Breckenridge is overprotected by its
interest in the Property. Furthermore, Breckenridge will retain its ability to evict the Plaintiffs
from the real property following the appeatl if the Court’s Orders are affirmed. As to the other
Defendants, the Lincicomes’ Carson City property located at 2763 Carriage Crest, is not exempt
from execution and would be subject to any judgment lien recorded against it.

Therefore, Plaintiffs respectfully request that this Court issue a stay of all proceedings.

Alternately, Plaintiffs request that this Court enter an order allowing them to post their
interest in the real property located at 2763 Carriage Crest Drive, Carson City, Nevada, as

security to be subject to judgment as the Court determines appropriate upon remand.
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Generally, the party seeking a stay is required to post a bond “that will permit full
satisfaction of the judgment.” McCulloch v. Jeakins, 99 Nev. 122, 123, 659 P.2d 302, 303
(1983); see also NRCP 62 (d); Nelson v. Heer, 121 Nev. 832, 836, 122 P.3d 1252, 1254 (2005)
(holding that “alternate security” can be substituted for a bond).

“A district court, in its discretion, may provide for a bond in a lesser amount, or may
permit security other than a bond, when unusual circumstances exist and so warrant. Id.; see
also Athridge v. Iglesias, 464 F. Supp. 2d 19, 24 (D.D.C. 2006) (holding that “courts have
discretion to approve other forms of security than a supersedeas bond”).

To determine whether to accept alternate security, this Court considers:

(1) the complexity of the collection process;

(2) the amount of time required to obtain a judgment after it is affirmed on
appeal;

(3) the degree of confidence that the district court has in the ability of
funds to pay the judgment;

(4) whether the defendant’s ability to pay the judgment is so plain that the
cost of a bond would be a waste of money; and

(5) whether the defendant is in such a precarious financial position that the
requirement to post a bond would place other creditors of the defendant in
an insecure position.

Nelson, 121 Nev. at 836, 122 P.3d at 1254 (internal quotations omitted). Again, these factors
all weigh in favor of accepting the Lincicomes' Property as security for the stay.

First, allowing the real property listed above to be security for the stay will not complicate
the collection process since the collection process would simply be allowing judgment to be

recorded against the Property.

Second, if the Lincicomes lose on appeal, the stay will end promptly upon remand, and
Breckenridge will be free to seek possession of 70 Riverside Drive in Dayton, and judgment may

be entered against the Lincicomes’ Carson City property for payment of any awarded costs.

V. CONCLUSION

For the reasons stated above, Plaintiffs respectfully request a stay pending appeal be

issued until the Nevada Supreme Court has determined the issues on appeal. Further, Plaintiffs
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respectfully request that no bond be required, or in the alternative their real property located in
Carson City serve as adequate security.
AFFIRMATION
The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not
contain the social security number of any person or other personal information as defined by
NRS 603A.040.
7

Dated this Z{_ ay of September, 2021.

MILLWARD LAW, LTD

NSB#/11212
Attorney for Plaintiffs
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Exhibit 1

Exhibit 2

INDEX TO EXHIBITS

Declaration in Support of Breckenridge

Property Fund 2016 LLC's Motion for Summary

Judgment Against Plaintiff

Zillow Valuation for 70 Riverside Drive,
Dayton, Nevada
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John T. Steffen (4390)

Matthew K. Schriever (10745)
Alex R. Velto (14961)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel (702) 385-2500

Fax (702) 385-2086
mschriever@hutchlegal.com

Casey J. Nelson, Esg. (12259)
Wedgewood, LLC

{| Office of the General Counsel

2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146
Tel (702) 305-9157

Fax (310) 730-5967

caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and Cross-Plaintiff

Breckenridge Property Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY, NEVADA
ALBERT ELLIS LINCICOME, JR., and Case No.: 18-CV-01332
VICENTA LINCICOME, DeptNo.: I

Plaintiff, DECLARATION IN SUPPORT OF

V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust given
by Vicenta Lincicome and dated 5/23/2007; FAY
SERVICING, LLC, a Delaware limited liability
company and subsidiary of Fay Financial, LLC;
PROF-2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A,, as Legal Title Trustee; for BANK
OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016; NEWREZ LLC dba
SHELLPOINT MORTGAGE SERVICING,
LLC; 1900 CAPITAL TRUST II, BY U.S.
BANK TRUST NATIONAL ASSOCIATION;
MCM-2018-NPL2 and DOES 1-50.,

Defendants.

AND RELATED MATTERS.

BRECKENRIDGE PROPERTY FUND 2016
LLC’S MOTION FOR SUMMARY
JUDGMENT AGAINST PLAINTIFF
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The undersigned, Jason Campbell declares under penalty of perjury that the following assertions

are true:
1. [ am an authorized agent of Breckenridge Property Fund 2016, LLC (“Breckenridge”).

2. I am competent to testify to the matters asserted herein, of which I have personal
knowledge, except as to those matters stated upon information and belief. As to those matters stated
upon information and belief, I believe them to be true. I make this declaration in support of
Breckenridge’s motion for summary judgment against Plaintiffs.

3. On January 4, 2019, Breckenridge purchased real property located at 70 Riverside Drive,

Dayton, Nevada 89403 (“Subject Property”) at a foreclosure sale conducted pursuant to NRS 107.

1} (“Foreclosure Sale™).

4, Breckenridge was the highest bidder and paid $294,000.01 to purchase the Subject

{ Property at the Foreclosure Sale.

5. Breckenridge relied on the fact that the noticed Foreclosure Sale was valid because
Plaintiffs failed to post the court-ordered bond.

6. Breckenridge had no role in this dispute prior to its purchase of the Subject Property at
the Foreclosure Sale.

7. Breckenridge is entitled to an order quieting title in its favor because there were no defects
in the Foreclosure Sale and any rights, title, or interest that Plaintiffs previously had in the Subject
Property has been terminated by way of the Foreclosure Sale

8. I declare under penalty of perjury of the laws of the United States and the State of Nevada
that these facts are true to the best of my knowledge and belief.

"
i

"

2-
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Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that the preceding

document filed in this court does not contain the social security number of any on,
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EDIT FACTS LIST HOME ~ MORE ~

Refinance now and save
Mortgage rates are near historic lows. Find a lender in minutes and see if you

could save.

‘ ]

Your Home Value

(o)

Zestimate

$537,500

Zestimate range

$495,000 - $581,000
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Case No: 18-CV-01332
Dept.: II

The undersigned affirms that this document does not g B e B
contain personal information, pursuant to NRS 603A.040 Eajé 63 7’ :

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

k Xk Xk X X

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-
2013-M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; BANK
OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016, a Utah limited
liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING,
LLC, substituted in for DOE 1; 1900
CAPITAL TRUST II, BY U.S. BANK TRUST
NATIONAL ASSOCIATION, substituted in
for DOE 2; MCM-2018-NPL2, substituted
in for DOE 3; and DOES 4-10.

Defendants.

OPPOSITION TO BRECKENRIDGE

PROPERTY FUND 2016’S MOTION

FOR ENTRY OF ORDER GRANTING
PERMANENT WRIT OF RESTITUTION
AND PAYMENT OF OVERDUE RENTS

BRECKENRIDGE PROPERTY FUND 2016,
LLC

Counterclaimant,
VS,

ALBERT ELLIS LINCICOME, JR., an

individual; VICENTA LINCICOME, an

individual; and DOE OCCUPANTS 1-5.
Counterdefendants.

R el N N N N P R L A 0 W W W R R W L W W N N L S N N )

OPPOSITION TO MOTION FOR ENTRY
OF ORDER GRANTING PERMANENT PAGE | OF )
WRIT OF RESTITUTION
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COME NOW, Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and through their
attorneys, Michael G. Millward, Esq., of Millward Law, Ltd., and Justin M. Clouser, Esqg., of
Clouser Hempen Wasick Law Group, Ltd., and hereby submit their Opposition to Breckenridge
Property Fund 2016’s Motion for Entry of Order Granting Permanent Writ of Restitution and
Payment of Overdue Rents (hereinafter “Opposition”).

This Opposition is supported by and based upon Plaintiffs” Motion for Stay Pending Appeal
filed on September 15, 2021, which was filed in response to Breckenridge Property Fund 2016°s
Motion for Entry of Order Granting Permanent Writ of Restitution and Payment of Overdue Rents
filed on or about September 8, 2021. Plaintiffs’ Motion for Stay Pending Appeal is incorporated
herein by this reference as Plaintiffs’ Opposition. This Opposition is additionally supported by
the documents previously admitted as evidence in this Court, and the pleadings and papers on
file herein.

Respectfully submitted f'.dfgy of September, 2021
MILLWARD LAW, LTD.

ichael G.
NSB: 11212
Attorney for Petitioner
1591 Mono Ave.
Minden, NV 89423
(775) 600-2776

OPPOSITION TO MOTION FOR ENTRY
OF ORDER GRANTING PERMANENT PAGE 2 OF )
WRIT OF RESTITUTION
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COMES NOW Breckenridge Property Fund 2016, LLC (“Breckenridge™), by and through its

attorneys of record, Hutchison & Steffen, PLLC and hereby submits this opposition to Plaintiffs’ Motion
for Stay Pending Appeal (“Stay Motion®). This opposition is made and based upon the following points
and authorities, the pleadings and papers on file, the attached affidavits and exhibits, and any oral
argument this court may entertain.

DATED this 30" day of September, 2021.

WSON & STEFFEN, PLLC
/ JX///

/John T, 'Sy(én (4390)
/.~ Brenoch B Wirthlin (10282)

Alex R. Velto (14961)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
bwirthlin@hutchlegal.com

Casey J. Nelson, Esq. (12259)
Wedgewood, LL.C

Office of the General Counsel
2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146
caseynelson@wedgewood-inc.com

Attorney for Defendant, Counterclaimant, and

Cross-Plaintiff Breckenridge Propeyty Fund 2016,
LLC

A
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION
As this Court is well aware, this case pertains to the foreclosure of real property commonly known
as 70 Riverside Drive, Dayton, Nevada 89403 (“Subject Property”) that took place on or about January

4, 2019 at which time Breckenridge purchased the Subject Property. Since that time the Plaintiffs Albert

Ellis Lincicome, Jr. and Vicenta Lincicome ("Plaintiffs") have wrongfully been in possession of the

Subject Property without making a single rental payment to Breckenridge, the rightful owner of the

Subject Property. Ironically, the Plaintiffs recognize in this Stay Motion that this Court has correctly

admonished them several times that they will not get their home for free. See Stay Motion at p. 6.
Plaintiffs state that they are not seeking that relief (id.) but then proceed to argue throughout the entirety
of their Stay Motion that they should receive exactly that: continued wrongful possession of the Subject |
Property — which they do not own — for free, to the detriment of Breckenridge.

Further, this Court has granted Breckenridge summary judgment on its claims and against
Plaintiffs on their claims. Plaintiffs then continued to manipulate the Court system by filing an appeal
which appears to lack any good faith basis and which will likely be dismissed. Not only that, Plaintiffs !
continue to request that this Court permit them to remain squatting in the Subject Property, paying no
rent, and continuing to violate Breckenridge’s rights with no consequences whatsoever, Given the éurrent
situation, there is no good faith basis for the Plaintiffs to continue — for years now — their ongoing
violation of Breckenridge’s rights through a stay pending their appeal.! Accordingly, Breckenridge

respectfully requests that this Court deny the Plaintiffs’ Stay Motion in its entirety.

!'In addition, Breckenridge has filed a Motion for Entry of Order Granting Permanent Writ of ]
Restitution and Payment of Overdue Rents which is set to be heard by this Court on October 13, 2021.

AA(JJ3908
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1L STATEMENT OF FACTS

1. On or about May 23, 2007, Plaintiffs executed a Note and Deed of Trust that was secured
by the Subject Property. See Exhibit #1.

2. Plaintiffs subsequently defaulted on that loan obligation resulting in a Notice of Default
and Notice of Sale being recorded against the Subject Property. See Exhibits #2 and #3.

3. On November 7, 2018, Plaintiffs filed a complaint for injunctive relief, contractual
claims, and declaratory relief regarding the scheduled foreclosure sale of the Subject Property.

4. On November 8, 2018, Plaintiffs recorded a lis pendens on the Property and also filed
an Application for Ex Parte Restraining Order, Preliminary Injunction and Permanent Injunction.

5. On December 31, 2018, the Court entered an order enjoining the foreclosure on the
Subject Property if the Plaintiffs timely posted of a bond in the amount of $172,610.67 and additional
security in the amount of $2,105.10 per month thereafter.

6. Plaintiffs failed to post the bond and the Subject Property went to foreclosure sale on or
about January 4, 2019, at which time Breckenridge purchased the Subject Property at the NRS 107
foreclosure sale for $294,000.01, relying on the fact that the noticed foreclosure sale was valid because
Plaintiff failed to post the requisite bond. See Exhibit #4.

7. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s
ownership of the Subject Property was recorded. See Exhibit #5.

8. The Plaintiffs were in possession of the Property at the time Breckenridge purchased the
Property and have been in possession since that date. On or about January 28, 2019, Breckenridge
served a Three-Day Notice to quit to the Plaintiffs (“Three-Day Notice™). See Exhibit #6.

9. Notwithstanding the Three-Day Notice, the Plaintiffs have remained in possession of

the Subject Property up to and including the present time.

AAD3909
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10.  Breckenridge has made repeated demand on the Plaintiffs to vacate the Subject Property,
but Plaintiffs, without cause of reason, have refused to vacate the Subject Property.

11, The Plaintiffs continue in possession of the Subject Property notwithstanding the
termination of the tenancy by services of the aforesaid Three-Day Notice.

12.  The Plaintiffs’ actions are in violation of NRS § 40.250-255 and Breckenridge is entitled
to possession of the Subject Property as prescribed in NRS § 40.290-420.

13. On December 20, 2019, Plaintiffs filed their Second Amended Complaint, wherein they
brought claims against Breckenridge for Declaratory Relief and Quiet Title.

14.  Breckenridge subsequently filed a Counterclaim against Plaintiffs through which it
claims ownership to the Subject Property, sought to quiet title in its favor, sought other monetary
damages, as well as possession of the Property through a claim for writ of restitution (“Restitution
Claim”).

15.  In addition, Breckenridge sought payment of “reasonable rents for the period of time
from service of the Three-Day Notice until such time as the [Plaintiffs] vacate the Subject Property.”
See Breckenridge’s Counterclaim on file herein, at § 34.

16.  Because the Plaintiffs remained in possession of the Subject Property even after service
of the Three-day Notice, Plaintiffs should be required to pay rent to Breckenridge from February 1,
2019, until the date they vacate the Subject Property.

17. Ultimately, this Court made a determination granting Breckenridge’ counterclaims and
denying Plaintiffs’ claims. The Plaintiffs have been and continue to reap a windfall by being able to
stay in the Subject Property without having to make any payments. To add to that windfall, the
Plaintiffs have an incentive to delay final resolution because every month of delay is another month of

living rent free.

AAQO3910
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18.  Based on the current rental market, a range of $2,250.00 - $2,500.00 is a fair market
rental value for the Subject Property. See Exhibit #7. That rental range is consistent with the monthly
security of $2,105.10 per month that this court previously ordered to stay foreclosure,?

19.  Plaintiffs have been in the Subject Property from February 1, 2019, to the present,
August, 2021, or a total of 31 months, which would equate to rent in the principal amount of not less
than $69,750 - $77,500.

20.  Accordingly, Breckenridge requests this Court issue an order and judgment against the
Plaintiffs, in this range (and additional amounts due at this rate by entry of such an order) for rents due
to Breckenridge due to the Plaintiffs’ continued wrongful possession of the Subject Property.

21.  OnJune 23, 2021, this Court entered its Order on Breckenridge’s Motion for Summary
Judgment (“MSJ Order”) granting Breckenridge summary judgment on its claims against the Plaintiffs,

22.  In its MSJ Order this Court made numerous findings of fact and conclusions of law,
adopted herein by reference, including but not limited to the findings that Breckenridge purchased the
Property at a proper foreclosure sale and is therefore entitled to summary judgment regarding its claims
to title of the Property as against Plaintiffs.

III. LAW AND ARGUMENT

A, PLAINTIFFS’ APPEAL IS MERITLESS. THEY SHOULD NOT BE PERMITTED TO CONTINUE

TO UNLAWFULLY SQUAT IN THE SUBJECT PROPERTY, RENT FREE, DURING THE

PENDENCY OF THEIR BASELESS APPEAL.

Plaintiffs’ appeal lacks merit since, among other reasons, it is not an appeal from a final
judgment. There has been no determination as to the rents owed Breckenridge, and additional issues

remain pending which prevent the Plaintiffs’ appeal from being heard at this time. Breckenridge

2 Plaintiffs did not dispute this amount when proffered as part of Breckenridge’s motion
requesting Plaintiff’s post rental payments with the Court.
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intends to file a motion addressing this now that the settlement program was clearly a delay tactic.
Breckenridge will not go into specific details as to amounts or number but suffice it to say the Plaintiffs
did not participate in settlement negotiations in good faith and their request to enter the settlement
program appeats to have merely been a bad faith tactic to continue to drag this out improperly.
Further, the Plaintiffs’ motive for improper delay is transparent. As noted above, on or about
January 4, 2019, Breckenridge purchased the Subject Property at the NRS 107 foreclosure sale for
$294,000.01. The Three-Day Notice was served on the Plaintiffs on Januéry 28, 2019. NRS §
40.255(1)(c) provides for removal of a person who holds over and continues in possession of real

property after a 3-day written notice to surrender has been served upon the person:

(c) Where the property or mobile home has been sold under a power of sale granted by
NRS 107.080 to the trustee of a deed of trust executed by the person, or by another person
under whom the person claims, and the title under such sale has been perfected;

Nev. Rev. Stat. Ann. § 40.255 (West). Breckenridge is the sole owner of the Property by virtue of
purchasing the Property at a valid foreclosure sale conducted pursuant to NRS Chapter 107 on January
4, 2019. Service of the Three-Day Notice terminated the Plaintiffs’ right to remain in the Property.
Despite this, the Plaintiffs refused to vacate the Property within the three days as required by NRS 40.280
et seq. Rather, the Plaintiffs continued to squat in the Property without Breckenridge’s permission or
consent. Plaintiffs have paid no rent to Breckenridge during the time they are illegally squatting in the
Property. Plaintiffs had no objective basis in law or fact to remain in the Property after foreclosure.
Breckenridge was vested with title to the Property and the foreclosure proceeded properly.

Plaintiffs’ continued occupation of the Property was in clear violation of NRS § 40.255.
Plaintiffs’ Stay Motion is merely the next step in a continued pattern of requested delay and vexatious
litigation. Therefore, Breckenridge requests that the Stay Motion be denied.

n
n
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B. PLAINTIFFS WILL NOT SUFFER IRREPARABLE HARM WITHOUT A STAY ANY MORE THAN
BRECKENRIDGE WILL SUFFER IRREPARABLE HARM IF A STAY IS GRANTED. EITHER
WAY, THIS FACTOR IS NEUTRAL. MOREOQVER, THE OBJECT OF THE APPEAL WILL NOT BE
DEFEATED IF THE STAY MOTION IS DENIED.

Plaintiffs fail to mention that their requested relief continues to harm Breckenridge, who has now
been without possession of its Subject Property or even a single rental payment from Plaintiffs despite
their improper and unjust possession of the Subject Property, from the time it was purchased by
Breckenridge. “Unjust enrichment occurs whenever a person has and retains a benefit which in equity
and good conscience belongs to another, Unjust enrichment is the unjust retention of a benefit to the loss
of another.” Topaz Mutual Co. v. Marsh, 108 Nev. 845, 856 (1992); Nevada Industrial Development v.
Benedetti, 103 Nev. 360, 363 (footnote 2) (1987).

Plaintiffs have been unjustly enriched by being allowed to remain in the Subject Property without
paying rent or a mortgage payment since February, 2019, The foreclosure in this matter occurred over
two and a half years ago and Plaintiffs were not making payments to their lender prior to that time either.
The Plaintiffs are squatting in the Subject Property without Breckenridge’s permission. They are aware
that the Subject Property has been foreclosed. However, Plaintiffs continue to occupy the Subject
Property without paying fair market rent to Breckenridge’s detriment,

Moreover, the object of the appeal will not be defeated by denial of the Stay Motion. If the
Plaintiffs prevail — and if their improper appeal survives a motion to dismiss — they will be able to seek
the relief they deem appropriate. The harm suffered by Breckenridge with a stay is at least equal to any
by Plaintiffs if a stay was not granted. At this point, there is no basis to reasonably conclude the Plaintiffs’
appeal will succeed, and in the interim, Breckenridge’s right to possess the Subject Property and be paid
fairly for rent are being egregiously violated by Plaintiffs’ improper and unreasonable delays.

Accordingly, these factors strongly favor denial of the Stay Motion.

AA03913
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C. WHILE PLAINTIFFS’ STAY MOTION SHOULD BE DENIED IN ITS ENTIRETY, AT A MINIMUM

A BOND IN THE FULL AMOUNT OF THE APPROPRIATE JUDGMENT SHOULD BE REQUIRED.

In their Stay Motion, Plaintiffs correctly note that a party seeking a stay is required to post a bond
“that will permit full satisfaction of the judgment.” NRCP 62(d); McCulloch v. Jeakins, 99 Nev. 122,
123,659 P.2d 302, 303 (1983). However, Plaintiffs then unreasonably state that their continued wrongful
possession of the Subject Property during the pendency of their meritless appeal should be permitted with
no bond whatsoever, This is wholly improper, and also underscores the jurisdictional defects in the
Plaintiffs’ appeal as the amounts owed by them for their improper failure to pay rents has not yet been
decided and is the subject of a pending motion by Breckenridge. Regardless, there is no basis to require
anything less than the full amount of a bond as required under Nevada law.

Further, while the property values may have increased recently, there is no guarantee that they
will not decrease, and often do so rapidly. Breckenridge has no protection from this likely event
happening and the longer Plaintiffs are allowed to delay the inevitable upholding of this Court’s decisions
the more harm they will cause to Breckenridge. Accordingly, while the Stay Motion should be denied,
in the event that it is not the Plaintiffs should be required to post a bond in the full amount of the Subject
Property that they are wrongfully preventing Breckenridge from possessing, despite the Plaintiffs’ lack
of any ownership interest in the Subject Property.

V. CONCLUSION

For all these reasons, Breckenridge respectfully requests that this Court deny the Plaintiffs’ Stay

Motion in its entirety, and grant such other and further relief as the Court deems appropriate.

Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that the preceding
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document filed in this court does not contain the social security number of any person
DATED this 30" day of September, 2021.

HU N & STEFGEN, PLLC
(S

y /
/ /
6¥n T. Steffen (4390)
/B/renoch R. WigtKlin (10282)
Alex R. Velto#14961)
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

mschriever@hutchlegal.com

Wedgewood, LLC

Office of the General Counsel

Casey J. Nelson, Esq. (12259)

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

E-mail: caseynelson@wedgewood-inc.com

Attorneys for Defendant
Breckenridge Property Fund 2016 LLC
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date indicated

below, I served a true and correct copy of DEFENDANT BRECKENRIDGE PROPERTY FUND

2016, LL.C’S OPPOSITION TO PLAINTIFFS’ MOTION TO STAY PENDING APPEAL via U.S,

Mail to the parties designated below.

Michael G. Millward, Esq.
MILLWARD LAW, LTD.

Justin M. Clouser, Esq.
1512 US Highway 395 N, Ste. 1

1591 Mono Avenue Gardnerville, NV 89410
Minden, NV 89423 Attorney for Plaintiffs
Attorney for Plaintiffs

R. Samuel Ehlers, Esq. Shadd A. Wade, Esq

ZIEVE BRODNAX & STEEL
9435 W, Russell Road, #120
Las Vegas, NV 89148
Attorney for Sables, LLC

Ramir M. Hernandez, Esq.

WRIGHT FINLAY & ZAK, LLP

7785 W. Sahara Avenue, #200

Las Vegas, NV 89117

Attorney for Prof-2013-M4 Legal Title Trust by
US. Bank, National Association as Legal Title
Trustee; Fay Servicing, LLC, and Shellpoint
Mortgage Servicing, LLC

Darren T. Brenner, Esq.

Scott R. Lachman, Esq.
ACKERMAN, LLP

1635 Village Center Circle, #200
Las Vegas, NV 89134

Attorney for Bank of America

DATED this 30" day of September, 2021,

(Wcitte Ketley

An Employee of HUTCHISON"& STEFFEN
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&) "MBRS" 13 Mortgage Blecironic Reglsttation Systems, Inc MERS 1s a separats corporation thal1s actiog solely
as 8 nomunee for Lender and Lendec's successors and assigns MERS Is tho beneficnry nuder this 8
Instryment MERS 15 orgamzed and exasting under the laws of Delaware, and has an address and {elophone
of P O Box 2026, Fnl, Michigan 48501-2026, (al (888) 879-MERS

(¥) "Noto" means the promissory nofe signed by Borrower and dated ~ MAY 23, 2007
The Note stales that Bocrower owes Lender )

ONE
(Us § 381,150.00 ) plus inlerest Borrower has pronused to pay Dus debt
Payments and (o pay the debf 1n full not later than JUNE 1, 2037
(G) "Property moans the proparty thet 1s deseribed below under the heading "Transfer of Ry
(D) "Losn" sneans the debt svidenced by the Nota, plus anderest, any prepayment chepges s
under the Nols, and all sums due under tfus Secucily Instrument, plus Inferest
(D) "Riders" means all Riders to this Secursty Instroment thaf are sxecuted by Borro
{a be cxeculed by Borrower {check box as appileable]

Xk Adjustable Rate Rrder [} Condomunlum Rider

{

{ | Batloon Ruder [ ] Planged Unit Developme

{ ] 1-4 Pamily Rider [ ] Biweekly Paymeat Rider ‘REST ONLY RIDER
[ 1V A Rider

@) "Applicable Law" means all contralhing applicable fode
admunlsteative rules and orders (thal bave tha effect of law) as
opinions

(X) "Community Assooiation Dues, Feos, and Asges
thal dre jmposed on Borrower or the Property by a co

e and local statutes, regulations, ordmances and
all applicable final, non-appeaisbis judiclal

osganzation

(L) "Bleotranic Fonds Transfor” menos any flien a transaction originajed by cheek, draft,
or simtlar paper 1ostrument, which 13 fultiated thro clronfe terramal, teléphionic mstrumend, conapater, or
yaagnetic {aps so a5 o order, wsiruct, or augh; instifution fo debil or creds( an accoynt Such lerm

includes, but1s not Hmsied to, pont-of-ssl d tellec machine (ransactions, tramsfers mitrated by

felephone, wive iransfers, and aujomated ¢

atedesseibed m Section 3 ;
@) "Musoellansous Procaed(” ‘ﬁpamaﬁ n, settfement, award of damages, or procesds pald by any i
der (he caverages described m Secton §) for §) darage to, o
nationpp ollier taking of all or any pert of ihe Property, () conveyance
In Yieu of condemnaton, g™} i ntatons of, or omisslons s fo, the value and/or condition of the
Property
(0) "Mortgnge Insuranos” mea

)

nce prolactmg Lender against the nonpayment of, or defaulf on, the Loan
pegn larly scheduled amount due for () princlpal and mterest under the Note,
der Seu(ion 3 of this Security Instrument
e Real Esipte Setflemeni Procedures Act (12 U,S C §2601 et séq ) and 1ts amplemeritng
YW/R Part 3500), as they maght be amended from (ma {o {une, or any additional
tion that govemns ihe same subject msiter As used ln this Seconty Instrwment,
uiremenis and restrichions that are tmposed In regard lo a *federally related morigage
not qualify as a "federaily related morigage loan” under RESPA
Tntsrest of Barrower" means any party that kas {aken tiile to the Property, whether ox no! that i
ower's obligatsons under the Nofe and/or this Security Instrusnient P

®

(Q) "RBSPA" me
regulation, Re
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TRANSFER OF RIGHTS IN THR PROPERTY

The heneficiary of tlus Secunity Instrument 13 MERS (solely as nommee for Lender and Lender's succes:
gssigns) and the successors and assigns of MERS Tlus Security fustrument sacures (o Lender (1) tha rop
of {be Loan, and all revewals, extensions and modifications of the Note, and () the performance vf Borro

covenanis and agresments under this Securlty Instrumtent and the Note For tins pucpose, Borrow o
grants and conveys to Trustes, i lrust, with power of sale, the following described property logaled n (he !
COUNTY of LYON .
{Type of Recording Jumsdiction] {Name of Recording Jurisg

{Sigeed],

whuch currently has the address of 70 RIVERSIDE DRI
("Property Address") -

DAYTON (Cityl, Nevada

TOGETHER WITH all the suprovemeats now or hereafier erec dTo\em/p operly, and all easements,
appurtenances, and fixtures now or fiecealter a per! of the prpperty All veplacements and addidons shell also be
coverad by this Security Instrumeni Al of the foregoing (sﬁ% to In this Secursty Insirument as the "Property "
Borrower understands and agrees that MERS holds only laga o tho Interssis granted by Borrower in this

Securlty Instrumend, but, if necessary lo comply witls faw (o to RS (as nopunce for Lander and Lender's
successors and aseagns) has the right o exerclse any or 3} Pe”{seslit“
q

, including, but not iimuted to, the right
to foreclose and soi the Property, and o {akte any actio der 1ncluding, ul not Bmited to, releasing
and canceling (s Securty Instrument & H/j .

BORROWER COVENANTS that Borcower | )\ d of the estaie hereby conveyed and has the right

fo grant and convey the Froperfy and that pe] nencumbered, excapt for encumbrances of record
Borrower warrants and will dofand generally tBe tiile ly¥je Rebperty agatnst il clalms and demands, subject Io any
encumbcances of record Q Mw)

brybi orm

THIS SECURITY INS ENT ¢ covenantls for national vse and non-untform covenanis
witk hrouled vanalions by j(usth we a uutform securlty snsinuroent covering real property

peand Lender covenant and ogtes as follows
niprest, Béorow Items, Prepayment Charges, and Late Charges, Borrower
interest on, the deb! evidenced by tho Note and any prapayment charges

n
de ole\Borrower shall also pay funds for Bscrow Hems pursnant {o Seckon 3
{$ Security Instrument shafl be made ;n U S currency However, if any check ;
od by L ;

shall pay when due the
and Infe chatges due
Payments due undar
_ or other jostrument r

ol ot a5 paymént under (he Note or tils Security Istrument Is returned to Lender

vnpad, Lendm vl pfly or all subsequont payments dua under the Nofe and thus Secuclty Instrument

be smade In g Tollowmng forms, us selected by Lendor (a) cash, (b} moansy order, (c) certified

cheek, ban{l ock, (Peasiegr's cheek or cashier’s check, provaded any such check 15 drawn upon en wsltution
(s*aye msureti/hy n Federal agency, Insicumentality, or enllty, or {d) Blecironic Funds Transfer

el deerned recorved by Leader when recetved at the location dessgnated sn the Nole or at such :

as ¢ designated by Lender In accordance with the notice provisions In Sectien 16 Lender may ;

or parhial payment if the payment or partial payments ace {nsufflclent to bring tha Loan currast

nder may apcdpl any payment or partial payment msufficient to bring the Losn current, without wetver of any

hersupdey or prejudice to its reghts to refuse such payment or parilal payments in the fulure, but Lender 1s
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not obligalad (o apply such payments at the me such payments are accepted If aach Pertodic Payment is appled
as of' 115 scheduled dus date, then Lender need not pay interest on unapplied funds Londer may bold such unapplied ‘
funds untl Borrower makes payment 1o bring the Lorn enrrenl If Borrower does nol do 50 within = vessdnuple ;
perfod of Ume, Londer shall atther apply such funds or retnrst them to Bosrower If not applted earifer, such :
will be applied to the pulstanding principul balenos undes the Note immodiately praor to foreclosure Do pffse

clum which Boreawer might kave now or 1n the futwre agatast Lendey shall refleve Borrowat from m
due under the Note and thwy Seeunily Instrument or performing the covensoty and agreeme?e ed by

Securily Instrument ‘
2
o ,

2. Applination. of Payments ox Prooeeds, Except ns otherwise described mn this Se ) :iﬂl
ader
) :-

d
accepted and sppliad by Lander shall be apphed m the following order of priacity (s) Inteces thg
{b) principat dus under the Note, (¢) atmounts due wnder Seetton 3 Sych payments shall be a >
Payment {n the order in which It became due Any remaining arounts shall ba applred £ :
{o any other amounts due undec lhns Secunity Instrithent, and then to reduce the prifcipal balamce

amount to pay any late charge dus, the payment may be spphed lo the 9
more than ons Perlodic Payment »s outsianding, Lendsr may apply ax{ Borrower o the
repaybtent of the Perodtc Paymants if, and to the axtend that, each paynfen( can be g full To the extent tha
any sxcess exi3(s after the payment 1s apphed fo the full payment of dpe\pr more Perigdl¢ Pryments, such oxcess
may be applied to any Tate charges due Voluntacy prepayments shall led firs
and thea as deseribed 10 the Note ‘ .
Any application of psyments, msurance proceeds, or Migcellaneous Proc B pancipal dus under the Note 1
shall not extend or postpons the due date, or chenge the of the Periodic Payments
3, Punds for Bsarow Items, Borrower shall pay to Lendex ohwthe day Perlodic Payments are due under the
Note, unti! the Note s pard n full, a sura (the "Funds“}t}p ment of pmounts dus for (u) taxes and '
To)

pasesements and other ltems which can attam priority ov ent as a lien or enctmbyance on the
Praperly, (b} leaschold payments or ground rents on i, Ty, (¢) premiums for any and alf ssurance
tequired by Lender under Section 5; and (d) Worigaye anch jpramiums, If any, or any sums paysbie by
Borrower to Leader in treu of the payment of Mopfkag ematums {n accordance with the provisions of Co
A or ol eny tune durlng the term of the Loan, C
ey, and Assessments, if any, bo escrowed by Borrawer, ;
ftenBacrower shall peorapily futnish to Lender all notices
Bolk pay Lender the Funds for Escrow Jems unless Lendar
or il Bscrow Jems Lender muy waiva Borrower's
Bs tems at any e Any sich waiver may anly be ut writing
cectly, when and where payable, the amouuais dua for auy Hscrow
ed by Lender and, 1f Lender requires, sholl fumish (o Lender
fuch tme pertod ag Lender may require Borrower's obligatlon (o make
lfﬂr dll purposes be deamed (o be a covenant and ageeement contamed
in fhus Securily Tnstrum plirage “covenand and agreement” Is used n Section § If Barrower s obitgated
{0 pay Bscrow Items art\(p  walver, and Borsower faxls (o pay the amount due for an Escrow ltem,
Lendor may exercuse/{if vighls ¢ Ssctlon B and pay suek ameunt and Borrowey shall then be obhgatsd wnder

Lender roay requlre that Communsty Associal
and such dues, fees and assassments shall by
of amoimts to be peld under this on B
waives Borrower's abligation
obligation {e pay to Lender Pufidd
In the event ol such wawe q

Items for which payment{of Py
recelpls evidencing such
such payments and {o pravide

g with Section 15 and, upon such revocshion, Barrower shall pay to Lender all
ara then requived under this Section 3

tims, collec! and hold Punds m an amount (s) sefficlent {o pecmut Leader fo apply the
der RESPA, and (b} sot to exceed (he maximum amount a lender oan requra under
all estimate the amaurt of Funds due on the basts of current data and vensonable estimates of
Rscrow Items or othenwise in accordance with Applicable Law
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The Funds shall be held It an ostihuton whose deposits are snsured by 2 fedaral agency, mstrumentality, ox
enilty (ncluding Leader, 1f Lender 15 an matttudon whose deposits are so insured) or tn any Federal Horte Loan
Bank Lender shall apply the Funds to pay the Becrow Items no Jater (isn the (sme specified onder RESPA Lapder
shall niot charge Borrower for olding ared applymg the Funds, annually nnalyz2ing the escrow account, or ve
the Escrow Iteros, unless Lender pays Borrower Intersst on (he Funds and Applicable Law permuts Lender to make
such a charge Unless an agreemsntis made 10 weiting or Apphicable Law requres inlerest to be pald i (g T
Lender shall not be required {o pay Borrower ay mierest or 2armings on tha Funds Borrower and Lande
in writmg, however, that inlerest shall be pald on the Funds Lender shall glve {o Borrower,
annual accounting of the Funds as raquered by RESPA

If there iz a surplus of Punds held in escrow, as defined under RESPA, Leader sha
for the excess Amds an accordancs with RESPA If thare Is a shortage of Funds held m &
RESPA, Lender shall noldy Borrower ay requiced by RESPA, and Borrowsr shell/fs
nacessary to moke up the shortege ln accordawcs with RESPA, but fn no more than
1s ¢ deficlency of Punds held [n escrow, ag defined under RRSPA, Lender shail notif
RESPA, snd Borrower sliall pay lo Lender the smount necessary to muk
RESFA, but i no more than 12 monthly paymeats

Upon payment 38 full of all sums secured by Uns Security bis
Borrower any Fuads held by Lender

4, Charges; Liens Borzower shall pay all taxes, assessments, Widxges, fines, and impositons attributabils
{o the Property which can attain priority over this Security Instromen, {engelv nis o¢ ground rents on the
Progerty, if any, and Comtnunity Assoclation Dues, Fees, and Assessments, T the extout that thess items

nent, Lender shall promptly refund to

Borrower shall prompily discherge any Hen which has priveyquer this Securaty Inslrument unless Borrower
(8) sgraes in wyshing lo the payment of the chligation secure : # mattnier acceptable lo Lender, buf only
so long as Borrower Is performing such agreement, (GY zen(edls 1 good fath by, or defends sganst
exforcament of the hen in, Jegal proceedings which m spopitiag operats to prevent tha enfortement of the
hen whila thoss proceedings are pending, butOply un Cepdings are coneluded, or {6} secures from the
holder of the Iien an ageeorment satisfaclory to Fendex oui fr/the Yion o this Security Instrument If Lender
determizey thal any part of the Froperly 1 subjsct an altawn piosity over Uhls Secursty Instrument,
Lender may give Borrower a notice sdentifyl ihunt 10 days of the date on whieh that nolice 1s given,
Borrower shall satisfy the lten or {ake one ore of the acHons set forth above m s Section 4

Lender roay vequive Borrower (0 pay Y one-timk &herge for & real esiate tax verlfication and/or reporting

seryice used by Lender m cotgs th %usNLgan
5 Properiy Insurancd RBorro @ unprovements riow existing or hereafler erected on tha
Property msured against logs i fuded within the (etn Yextended coverags,” and any other hazacds
Rg ant

aethqualee s, for which Lender requires Insurance This meucance shall be
Gdmg~dethugtible levels) and for the pedods that Leader requires What Lender
roguires pucsuant {o tha plep R:n\: » can changs during the lerm of the Loan The imsurace carvlar

providing the Insyrance sf by Borrower subyect to Lender's right (o disapprove Borrowar's chotce,
whack rgtid shall sol beg nceagpnably Lender tay sequive Borcower (o fiay, In conneciton with tis Loan,
d zone deternunation, cerlification and lracking setvices, or (b) a one-time
and gortification servicas and subsequent charges each tume ramapplugs or
sunilar changes pecursyicly gadsanably might affect such detarmination or cerlification Borrower shall also be
responsibla fi 8 fees nmposed by the Feders! Emtargency Management Agency sa cammechion with
the review of fny ne detormination resulting from an abyection by Borrower

1 Bagrower fmls Yo raintata sy of (he coveragas described above, Lender may oblam insurance coverage,
d Borrower's expense Lender {s under no oblgation to pucchase any particilar lype or amount
‘Thexeforg, such coveraga shall cover Lender, but might or might not profect Borrower, Borrowsr's
Property, or the conients of the Property, agamst any tish, hazard or Habdily and might provide grealer
pe than was previcusly fn efféct Borrower scknowladges that the cost of the instirance coverage
bgbiamed sught sgnificantly excaad the cost of msuranca that Borrower cotlld hava oblalned Any amounts
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dishursed by Lender under thly Section 5 shall becoms nddiltonal deb( of Rorrower secured by (his Secunty

Instrument These araounts shall bear interest at the Note ratg from the date of disbursement and shalf be payphle, .

with such Interest, upon notice from Lendsr fo Bomower requesting payment .
Alrinsuranca poficles requicad by Lender nad renewsls of such policies shall be cubject Lo Lender'a

disspprove such pulietes, shall (nclude a stendard morigaga clause, and shall name Lender as moriga

an additronal loss payse and Borxawer further agrees 10 generally assign rights to Insurance pracesds

of (he Note up ta the amotnd of the oulstanding Joan balance Lender shall have the right ta hiold the-p

ronawal cortificales I Lender requires, Borrowey shall prompily give (o Lender all yaceipls of pa)

venewalnolices 1f Borrower obteins any form of insurance coverage, nol otherwise reguired byd.¢

to, or destryction of, the Property, such palicy shall fnclude a siandard mortgage clayse and

mortgagee and/or as an addillonal loss payes and Borrower fusther ngrees {0 genaral o1
proceeds to the halder of e Note wp to (e amouat of {he oufstanding foan balanco
In the avent of loss, Borrower stinll give proatpt notice to the insurance catrler aifLende
proof of loss iF nol made prompily by Borrower Unless Lender and Bo othgrwlse agred 1h wriling, any
¢, shall beag
J

snsurance procaeds, whethor or not fhe wnderlymg lnsucance was require ta restoration b
or tepaxr of the Property, «f tha restoration or repate 1s economically fofstifle and Lendsn's Securt(y 1 oot lessened P
During such repaiv and resloration persnd, Lendar shall have the right {o fiold sucl msirence proceeds untll Lender . !
htas hed an opportamty fo mspect such Property lo stsura the work cen compleldd Jo Lendsc's satisfactlon, ’
provided {hat such mspection ghell be undortaken peamplly Lender 1shurse pfogeeds for tha repars and
restoralion In a single payment or m a gexies of progress payments as the
1$ made J& writing or Applicable Law requires nferest fo hapiad on st s proceeds, Lender shalf not be
raquired to pay Borrower any Jatsrest or ¢arnings on such p Fees for puble adjusters, or other third partles,
refained by Borrower shall not be pald oul of the wsurance pro d shall be the sols obhgation of Borrower
If the restoralion or repay 1§ nol economically feasible ge-Lag ity would be lessened, the insurance
procecds shall be applied {o (he surs secured by this Secufyly ether or not then due, wilh the. ¢xcess,
if any, paid to Borrower Such wsuranice proceeds shs
1f Borrower abandoos ths Property, Leg? i
veluted matters IF Borrower does not respond

nofice 19 given In either event, or if Lendet

pir under Seotlon 22 or otherwsse, Borrowst hiershy
assigas {o Leader (2) Borrower's rights (o

ofieds 1o an amount ot to exceed the amounts unpard

under the Natg or this Secursty [ v of Borrawer's rights (sther (hax the nphi 1o any refucd
of wnearsed promiums peld by Bl o re policies covering the Propecty, msofar as such righls
are apphicable to the covaragg of the Tony use the tusurance proceeds sither to repaw or reslore
the Property or (o pay ampiylhunfy ar e Note or fhus Securlty Instrument, whether or no{ then dus

6 Ocovpancy, Brre§wo shalla ablish, aod use the Propecty av Borvower's principal rossdevce
wiltun 80 days after the ' tity Jostrumept and shall contnus to occupy the Property as
Borrower's princlpal residedos.fora year after the date of occupancy, upless Lender otherwisa sgrees Ja

preasonably withbeld, or unfesy extenualing ciroumstances exdst which ara

7 Progarvatign/ Main co and Protection of the Property; Itspeotions Borrower shall not dastroy,
w ihie Propecly (o deterlorate or commit wasle on the Froperty Whather or not
Borrawer 15 res) ty, Borrower shall sumatam the Property {n order to prevent ibe Property from
e due 1o 1fs conditlon Unless it 5 delermated pursuant tp Section § that repatr
cally feasible, Borrawer shall promplly copair the Property If damaged to avold further
damagefinsurance or condemnaiion procesds are pald in connection with dumage (o, or e (akang
roqx}eﬂ(&\.)a%rrower shall be responsible for repatring or restoring the Froperty only if Lender hus reloased
suchnpisposes Lender may disburse proceeds for (he repairs and restoration 1o a single payment or
ol\proge¥ss paymenis as the work Is compleled If the Ingurance or gendemnatton proceeds are not
sufficlent ta'repai or resiore the Propertly, Borrower 18 nof relieved of Borrower's obligation for the completion
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Lender or lis 4gent may make reasonable eniries upon and mmspsthions of the Property IF It has reasonable
cause, Lender may inspect (he miertor of lhe mnprovements on the Property Lender sbalt grvs Barrower notllge at
{he tme of or ptior fo such an interior wspaction spectfying such veasonable causes

B Borrower's Loas Application, Bofrower shall be m default of, durmg the Loan application pro
Borrower or any pecsons or entsties achng st the divection of Borrower or wilh Borrower's knowledg
gave malerially false, susleading, or inaccurale mformation or staterneniy to Lendsr {or failed (o pr
with matarial tnformation) m conoecton with the Loan Materiel representatlons meluda, but
representations concarning Borrower's accupancy of the Froperty as Borrower's prisclpal res:

9 Protsction of Lender's Interest In the Property and Rights Under this Becurd
Borrawer fafls to perform the covenaals and agreemenis contamed In this Secursty Instrument;
proceeding that might significantly nffect Lender's mierest In the Praparly snid/or rights
Instrument {such as » proceading in hankruptcy, prabate, for condemuation or forfarupd,
which may eitath priottty over this Security Instrument or lo enforca laws or regulatf
nbandoned the Property, then Lender may do and pay for whatever 13 reason
intersst in the Proparfy and rights under this Sectrity Instrument, mclu
of the Property, and sscurlng and/or repalring the Properly Lender's

(%) payng any sums secuced by a lien which has priorlty over this Seefirfty Instrument)\ (
() paying ressanable attomeys’ fees fo protect 3 interest m the Prhpariy and/or

Inolted to, entenng the Properly to make repaiws, change locks, replace or
from pipes, eliminate builting or other cods violations or dangerous conditions;
Although Lender ray take uchion under this Section 9, Lehdardpe
or obligation {o do so I 1s agraed thet Lender Inours no labllly

this Setlton 9
Any amounis dishursed by Lander under thig Sect

ave utihties Wrned on or off

be payable, with such interest, tspon nohcs fv@ Lend
1€ this Security Instrument is on & leaseliol
Borrower acquures fes {itle (o the Property, the
the merger m wriling
10, Mortgage Insusgance. If Lend
Borrower shall pay the prenumn{;}
Morigage Insurance coverage reQoite

for Morlgage Insurance,
the Morigags Insuramca‘zz;
Morigage Insurance pre
equivalent Morigage Insurag
the separately destpnaled |
acecepl, use and refy
reserve shall be non.
not be required (o p

bk

peovi

e tife shall not merge unless Lander agrees to j

pe Insurance 33 & condiison of making the Lom, i
g Morlgage Insurance s offact IF, for sny reason, the
o be avallghie from the morigage wsurer that previousty P
eka separately designated paymonls toward the premuums
pramlums reqidred to obfain coverags subsigntially equrvlent to :
aciatya cost substantlally equivaleni lo the cost to Borrower of the i
m an sllornate mortgage Snsurer selected by Lender If substantially /
t avaliable, Borrower shall continte o pay to Lender e umaunt of i
wete dua when (he fnsurance taverage censed fo be wn affect Londer will D )

e nonefundable loss resorve i lieu of Mortgegs Insurance, Such loss

tanding the fact that the Loan 15 ullimately pard n fil, and Lender shall /

y Inleres! or earnings on such Joss reserve Lender can no Jonger reguire loss i ;
ca coverage (i the amount and for the period that Lender requires) provided . I

def agaln becomes avellable, 15 ghiatned, and Lender requires separalely designated !

wms for Moctgage Insurance I§ Lender vetuired Mortgage Insurasce as u condition of ; |

wer was vequired (0 make separalely designaled payments loward the premiums for [ ’

¢, Borrawer shall pay the premums required to matain Morigage Insurance In effect, or te !

ble loss reserve, until Lender's requirement for Marigage Insurance onds in accordancs witk i |

ett between Borrower and Lender providing for such termnation er uniil terminatton Js cequtred j ‘

any w::}mq sem |
by Applicable Raw Nothing s thes Seclion 10 affects Bocrower's abiltgation la pay tntarest at the rate provided m i
Nots !
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Morigage Insusatce ratmburses Lender (or any antity that purcheses the Nofe) for cectain losses if may tneur
1f Bosrower do6s nol repay the Loan g agreed Borrower 1s naf & parly lo the Merigage Insurasce
Mortgage Ineurers evaluate ther lolal risk on all such fnsurance w force from e lo time, snd maf'y

Into agreements wiih other parhes that shere or madify their yisk, or reduce losses Thase agreements ave on
and condiions thut are satisfactory to the morlgags tsurer and the ather party (or paries) to thess agreemeqly
These agresmeats may Tequire the mortgage lusurer lo make payrents using any sosrce of funds that3he
isurer may have avatlable (which may meluds funds obtained from Morigege Tnsurance premiup
As a resull of these agreements, Lender, any purchaser of tha Note, another insurer, any pén
anlity, or any affillaie of any of the foregowng, may recewve (directly or indsrecily) amounis-hé
might be characlerized as) & portion of Borrower's payments for Mortgaga Insurance, in exXvharg
modifylng the mortgege inauser's risk, or cedueing losses TF such agresment provides that gn
fakes & share of the Insursr's risk In exchange for a share of {ite premiums paxd i the
often tetmed "captive reinsurmancs * Further
{a) Any such pgreements will not affect the amounts that Borrowe; hns -
Insuranoe, or sny other tarms of the Loan, Soch agreements will no
for Mortgags Insurpnoe, and they will not entttle Borrower fo noyf p
(b) Auy such sgreements will not affect the rights Barrower fhds* [fany *
Insurence under ths Homeowners Protestion Act of 1998 or any o
to receave oortain disolosures, 1o request and obtaln canceliation
Mortgage Insurance fermmated sutomatioally, and/or to recsive
proramums that were unearned at the tume of puch oan
11 Asslgnment of Miscellaneous Proceeds, Ford Mlsczllaneoue Proceedd are hereby assigned

{o and shalf be paid to Lender

If the Proyerty is damaged, such Miscellaneous P

Praparty, 3f the restoratton or repalr js economically f

repatr and restorstion period, Lender shall have the n hpldrsyc

an oppochwisty to uspeet such Progerly to e the be

thal such mypsciion shell, be undertaltan profip y for the repalrs and resioration In & single
dishursement or 1 a series of progresy payments neNle wor pleted Uless an agreement is made w wriltag

aneous Procseds, Lender shall not be required lo pay
eeds If the restoralion or repatr 15 ot sconomcally
1syeflaneous Proceeds shall be applied to the sums secursd

e Inam'anae, {o havy the
any Morigage Insurance

cellansous Praceeds untl} Lender hag had
mpleted to Lender's salisfaction, provided

or Applicable Law reguives inlerest o be pal ch
Barrower any tnferes( or earnfogs on such
feasible or Lender's sacurity would.be

or foss 1n value of ths Property, the Miscelleneous Proceeds shall
lrument, whether or nol then due, wilh the excess, I any, pad

) e3igyetion, or loss in value of the Property In which the farr market yahue
of the Property lmmadlal y_before g partlaf faidog, destruclion, or logy mn value 13 squal to or greater thay the
amoyot of the yumy spcired eQ)vity Insieument pomediataly befoce the parilaf teldng, destructlon, or loss

i er otherwize agree 10 wining, the sums seeured by his Secuvity Instrumend shall
Aacellanaats Proceeds multiplsed by |he following fraction (a) the tolal ameunt
fom the partial takng, destruction, or foss In valuo divided by (b) the farr markat

value of the p t y before the partial taking, destruction, orloss m value Any balance shall be pard

(o Boriowey
Iﬂ »

aptinl {alang, desiruction, or loss in value of the Propecty in whtch the far market valus
ediately before the partial faking, destruction, or loss In value 15 less than the amount of the
tely before the partial taking, destructlon, or inss i value, unless Borrower and Lender
riting, (he Miscellaneons Proceeds shaff be applied lo the swms secured by this Secunty

ether or nol the snms are then due
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It the Property ss abundoned by Borrower, or »f, after notice by Lender to Borrower thal the Oppostag Party

(as defined 1n tho pext sentence) offers lo nake sn award (o seitle a clalm for damages, Borrower fuils to respond

| ta Lender within 30 days sffer the dafe the nolice 15 given, Lender is authorized fo collec) and o

Miseellongous Proceeds efther fo resinratton or repawr of the Properly or to the surs secursd fry ins §

Instrument, whether or rol then due “Opposing Party” means the third party that owes Borxower Miscellaneg

‘ Proceeds or the party ngalist whom Bosrower has a night of sctton m vegard to Miscellancatts Pro

! Borrower shall be In defaull if sny actton or proceeding, whether ¢tvil ar crimsnal, 1s begun

Judgment, could result ;n forfelture of the Property or other matersal impasrment of Lender's m

! « or righls under this Secunity Tnstrument Borrower tan cure such a dofault end, if accel

remstate a3 provided wn Secliont 19, by causing fhe aclion of proceeding {o be disynissed

Lender's Judgment, precludes forfuliure of the Proparty or other material impairment o

: Property or rights under shus Securtty Instrwment The praceads of any sward or (lasm
/ afirlbotable lo the unpaurment of Lender's mterest In the Praperty ure hereby assignad ¢

i All Miscellaneous Froceeds that ave not appleed to resloration or re

/ the order provided for mn Section 2

12 Borrower Not Released; Forbearance By Lender Not o £-4hd o for payment
‘ or madification of amortization of the sums sectced by this Security
/ any Successor fn Inferest of Borrowar ghall not operate to release (e lybility of Bojrower ar any Successors
Tierest of Borrower Lender shall not be required (0 commence pro:
| Barrower or {o refiss to extend time for payment or otherwiss madtfy n,0f the sums secured by this
/ Securlty Tnstrument by resson of any demand made by g\ onginal Borrg any Successors in Inferest of
/ Borrower Any forbearaace by Leader tn axorcising any tightnar remedy Includmg, without Jimitation, Lender's
acceplance of payments from third parsons, enfitles or Sucee Interest of Barrower or in amounls less (hao

' the amotnt then due, shall not be a walver of or preclude f any tight or remedy
' 13 Jowt pnd Several Laability; Co-sighers; signs Bouud Borrowsr covenanls aad
agrees (hat Borrower's obfigations and Tiability shell be, owover, any Borrowes who co-signs this
Seewrily Instrument but daes nat execue ﬂle (e (2 {co-signbe”)) foYls co-slgning (his Security Instrument only

' to mortgage, grant and convey the co-stgner's gt 1% g Pro under fhe 1arms of this Security Instrument,
() 12 nol personally obiigated {o pay (he sums sec '{tm Ity Insirument, and (¢) agrees that Lender and
any other Borrower cant agree {0 exfend, m y

o ake any accommodattons with regard o the lerms
of Bus Security Tustrument or the Note wifhnfil the ¢ s congent

! Subyect to the provssions ¢ Secuo essor m Interes! of Borrawer who assumes Bosrower's
obligations under fhis Security Xy d 15 approved by Lender, shall oblaln al)l of Barrower's

rights and beneflts undec this ower shall not be refeased ftom Barrower’s obligations and

Nabihty under this Seeur) 3 Lender agrees lo such release m wriling The covenals and

' agreements of this Securlfy d{except ns provided m Sectlon 20) nd heneflf the succassors and
asslgns of Lendar ;
14, Loan Charges Lengde Barga Borrower fees for ssrvices performed fn connsction wath Borrower's |

default, for the purpo : nder's interest In the Property sutd nghts under thes Secursly Instrumont,

nbsence of exgress agitfority IaNbiX Securty hslmment lo charge a speciflc fes to Borrower shall not be construed
f such fae Lender may not charge fees that are expressly profubited by this
{ onD; epble Law
issub) taw which sels maxutunt loan charges, and that law is finally iaterpested so thal
NNS%Q:]
)

oft ges collecled or {o bs collected 1 connection with the Loan exceed the permaifed
puy suc charge shaif be reduced by the smount necessary to reduce the charga to the penmitied
sums already collected from Borrower which exceeded permsited lunits wall be refunded fo
chayse to make (his refind by reducmg the printipel owed under the Noly or by makmng
a dtrect p | o Borrower If 2 refund reduces pnncipal, the reduction will be trented as & partiel prepyyment
without any prapayment charge {whether or not a pregayment charge 1s provided for under the Note) Borrower's

Loan No+ 0000478436
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acceplance of any such refund made by direct paysuent to Borrower will constitute & walver of any right of action
Borrower might have ansing ot of such overcharge

15, Notloey All nolices grven by Borrower or Lender nt conmection with ilys Security Insirument
wweting Ary notles to Borrower m connection with tius Security Tnsteument shall be destad to have bee
fo Borrower when malled by firsl cluss mai? or when actually deltvered to Borrower's notce address if gent by
means Notlcs {o any one Borsower shall constitula notice fo all Borrowers unless Applicabile Law exp
olberwise ‘Ths notice nddress shall be the Property Address unless Borrower hins desiguated &
address by notice lo Lender Borrower shall promptly notfy Lender of Borrower's change of
specifles a procedura for reporiing Borrower's change of address, then Borrower shall o
address through thal specified procedure There may be only one demgnated notce addr

Tosteiment at any one tme Ay notice to Lender shall be given by dellvering st or by %
0]
t

1o Lender's address slated herein unless Lender hos designated another addiess by no
1 connectlon wath ths Security Insirwment shall not be desrned to have hean given (o ¥ itm/ed .
; pilicable
be governed by
obligations confamed in !

by Lender If any nolice sequued by thls Secunty Instrument i also vequired under A\
Law requurement vl satsfy the corresponding requirecent under this Seturty Ins
16, Governing Law) Seversbility; Rules of Construction, Thia Security Inst
this Securlty Ynstrument are sulyject lo any requirements and Jimtlaltons 1f Appiicable Layw Applicabls Law might
explicitly or mplteitly allow (he parites fo egrea hy contract or if mighthpe sflent, Huy/such silence shall not be
consteued ay a profubition aguinst sgreement by confract In the event tiht o) sieft or clause of this Sepurty
Instruraent or lhe Noto which can be givan effect withoul the eqnflichng provision , '
As used In this Security Instrument (a) words of the r gender skrall mean and Include corresponding
hall mean snd melude the plural and vice
m the Property" means any legal or beneficyal ntagest i the{Ploperly, ncluding, but not hmited lo, thoss beneficral
wnferests transfersed in a bond for desd, contract forde nt sales contract or escrow agreement, the (otent
of which {s the transfer of title by Borrower, {0 & purcheser

fedaral law and the Iaw of tho jucisdiclion sn which the Property 1s lofa(ad Al righ
Instrument or the Note conflicts with Applicable Law, suchsqnfltet shall not er provisions of $his Securlty '
peuter words or words of the femintne gentler, {(b) worda 1 s
versa, and (c) tfie word "may" gves sola disceefion wiljro b 1o laka any acton
17, Borrower*s Copy. Botrower shell be giv o ofs and of this Secursty Instrument
18 Transfer of the Properiy or » Byfiefieinl In ower, As used 1t this Sechion 18, "Interest I
in
If ull or anty part of the Property or foy Tnlares roperty 1s sold oe transferred (or If Borvawer s not

Lender may reqmuce immedsate payn secured by this Securuty Instrement However, {lus option |
shall not be exercised by Lepflef1f § hibifed by Applicatie Law ‘
I Londer exercises fh all glve Borrower nolice of accelecaion The natees shall provide

Secinity Insteument If Borrower falls (o pay these sums prior to the

Borower must pay all sumg Wi
: val@ any reedles perautted by this Securtty Inalrument without further

expiration of this perlod,

polsce or demand on Borr

19 Borrower's g sinistafu After Acosleration Jf Borrowermesls certain conditions, Borrower shall
have the right lo havé gnforceiient of ths Securdy Instrument discontinued at any tlme prior (o the sachest of (v)
five days hefore salelp; erly presuant fo any powsr of sale containsd in this Securlly Instrument, (2 ) such
other period as Apphivabla Law/ntight specify for the terminntion of Borrower's ight to retnstate, or {c) eniry of

ajudgent epf S Instrunen! Those conditsous are (lat Borrower (a) pays Lender alf sums which
then woul s Secursty Instriment and {ha Note as Jf no acceferation had ocourred, (b) cures any
@iy \gther covenahis or agreemenls, (c) prys aff expenses mcursed in enforcing this Securlty Inslrumen,
ant Jimited (o, reasonable attorneys' fees, properly Inspection and veluation fees, and ofher fees

C

I
d‘h@se of protecting Lender's merest m the Property and righls under this Secunty Insirument,
and (d) ¢ w‘ h

fion as Lender may reasonably vequirs to assure that Lender's mterest In the Property and
oghts under iMls Security Instrument, and Borrower's obhigation o pay the sums secured by (s Security
contmue unchanged Lender may requira that Borrawaer pay such reinstatement sums and expenses

Loan No: 0000478436

NEV. ingle Frunsdy-Tamais Muc/Froddie Mag UNIFORM INSTRUMENT with MERS TForm 3029 101
DRAW MBRS NV CVL DT 10 WPP (0101DOCS\DEERDS\CVLINV_MERS CVL) {page 10 or (3 pages)
BRECK000040

AAC3927




2

)

1t on8 or mora of the following forms, as selected hy Lender (o) cash; (b) money order, (c) certified check, bank
chack, freasurer's check or casheer's chack, provided any stch chock 15 deawn upon an istiiution whose deposlls
are msured by a faderal agency, instrumen(ality or entily, or (d) Electranic Funds Transfer, Upon relnsiafemsablby
Borrower, {his Security Instrument and obtlgations secured hareby shall remalu fully effective as If o acceler k

had occurred However, ts right to relosiate shall not apply 1n thie cese of acceleraban under Sechioy18
20, Selo of Note, Change of Loan 8srvicer, Notlcs of Grievance ThaNote or & partial inter
{together with lhis Secunty Insirument) can be sold one or yuore fmes without prior natice to B
might result in a chunge m the entlly (known a8 the "Losn Servicer") that collects Persodic Pa
Note and this Secunty Tnstrument smd performs other morigege loan servicing obligations
Seourlty Instrument, and Applesble Law Thera also mught be one or more changss of the Loan $
to a sale of the Note If thers 1s a changs of the Loan Servicer, Borrower will be grven wp

and thersafter the Loan 15 serviced by a Loan Servicer other than the purc
servicing obligations lo Borrower will remam with the Loan Servicer or
and sre nol assurned by the Nate purchaser unless otherwise provided
Nezther Borrower nor Lender sisy commenca, Joln, or he joined fo any Judical ahlion (as esther an mdividual
lisgant or the member of a class) that arises from the other party's actions pucsvant (o fhip Secarity Instrument or
fhal alfeges that the other parly has breached any provision of, or ty owed By, reason of, this Security
Instrument, unid such Borrower or Lender fias notsfled (ke other parly (W!
the requicements of Sectton 16} of such alleged breach and affgrded the other €relo 8 ropsonable perlod after
eable Law provides 2 time persod which must elapse

The notsee of accelerahion and opportumty fo curs given (o-RorroweNpurstmnt to Section 22 and the notice of

scceleration given to Borrowet purauant {o Section 18 sh obrgs
correcirve action proyistons of flus Section 20
21, Huzardovs Substpncey. As tsed I Yus Segjivn !
%v‘as( Ny Bd
s

e.sitafy (he nojree and opportunity lo take
‘%mdous Subsiances" are those substances
defined ns {oxic or hazardous substances, pouumu.q
di

{ outnenial Law and (he foflowing subslances
gasolime, kerosene, other flammable or toxje pefrole xic pesticides and herbicjdes, volatlle salvents,

materlnls contaning asbestos or formaldahyds:an malenials, (b) "Environmental Law" means federal
iaws and laws of the junsdichon where the/Prope: ted that relats to health, safely or environmental
protection, {¢) "Environmental Cleanup” fncludes any)raponse nction, remedial acton, or removal action, as
defined tn Environmenial Lawl.gm Condition" means & conditfon thal can cause, contnbuis

" nme,
ta, or otharwlise trigger an Eu & (2
ar presence, use, disposal, slorage, or release of any Huzardous
azar ubsiances, on or in the Properly Borrower shall nof do, nor

Borrower shall not
Substances, or threaten |
aflow anyone else o do, 2 nffec ¢ Property (s) thal Is in violntlon of any Environmental Law, (b) which
crealss an Environmental oy, or ch, dus lo the presence, use, or release of a Hazardous Substance,
creates 4 condihon fhaf adyersely the value of hia Ptoperty The praceding fwo senfences shall not apply to
the presence, uss, orSlpa perly of smafl quantitres of Hazardous Subslances thal are geverally
recogmzed Lo be apptofiate {o\aemal residential uses and (0 masenance of the Proparty (necludmg, but not
Iimiled (o, hazardo
Borrowor shall
achun by a
Substance

[

1
rﬁ;l“mcea constrmer products).

omptl Lender written nokice of (o) any investigatian, clalm, demand, lawsuit or other
gntelar-vegulatory agency or private party mvolvang the Propetty and any Hazardous

Law of whtch Bosrower has actual knowledge, (b) any Environmental Condition,
0, any splhing, lealang, discharge, release or threal of releass of any Hazardous
K{{n;condxuo“ caused by the presence, use or veleass of a Hazardous Substance which adversely
e

Property If Borrowar learus, or 1s nolified by any governmental or reguiatory authorlty,
»that any removat or othee remedlallon of sny Hazardous Substancs affecting the Progerty Is
rrpwer shall promptly teke all necessary remedtal achions i accordance with Environments! Law
hafl creafe any obligation on Lender for an Evvironmantal Cleanup

Loan No: 0000479436

gle Famely—Panto Mae/Treddis Mas UNIFORM INSTRUMBNT with MERY Form 3029 Yot
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NON-UNIFORM COVENANTS Borrower and Leader furiber covenan( and agree ag follows

22 Acoslergtion; Remedies Lender ghall give notios to Botrower prior to aoceleration fo g
Barrower's breach of any covenant ox sgresment In this Seourity Instroment (hut not prior 1o acesl
under Soction 18 uniags Applicabls Law provides otherwuss). The notico shall specify, (a) the defjmlt; (b
a¢tion required to curo the dofimlt; (o) a dete, hot Jess than 30 deys from the date the notl
Borrower, by whch the default must be cured; and (d) thet faslure to oure the defsult on or be
speoificd m the notlos may result in nossleration of the sump seoured by this Seourity Instrd
the Property, The notice shafl further mform Barrower of the xight to rematate rfter 2

oll expenses incurred i pursmng the remedies provided m this Seotion 22, iu
reusontble attornoys’ foes and costs of ttls ovidence,

I Lender mvyoken the power of sals, Londer shall exeoute or £a souts written notloe of
b6 pold, snd shall cause

jted, Londer sholl madl

Law, Truates shall give publle notioo of sals to the persons and 1 the Ing égefibed by Applicabls Low,
Aftor the time required by Applicable Low, Trustee, B
at publio suction to the highest bidder at the time and plag
saje In one or more parcels aud In any order Trustes det
paroe] of the Property by public armouncement st the
ox its deglgnes muy purchaeas ths Property at any se

d under the terms designated In the notice of
, "Trustee may postpons sale of pll or any

g the Property without any covenant or
worranty, expressed or jmpled, The reolta?u the Trys 2l1'be prims facte avidencs of the truth
of the statements made fherein, Trusteo gho! of tho sale In the following arder: (a) to ail
expenses of the sale, moluding, but not Imited ustet's and atforneys' fees; (0) to all ums
seoured by this Seoursty Inshrument; and the parson or persons logally entitled to it

23, Reconveyanos, Upon paymen( d by thes Securlty Instrument, Lender shall request
Trustes to reconvey the Bropesfy ynd shall sourity Instrument and all notes evidencing debt secured
by ths Security Instrument (o 2 udle rgconvey the Property withoul warranty o the person or
persons Jugally enitfed ¢o It Si ecgons/shall pay any recordstlon costs Lender may charge such
person or persons a fee foryée ng L?h perty, but only I the fee [x pald to a tird pacly (such a5 the

axg the fee 13 permitied under Applicable Law

ophan, roay from tsme to fime remove Trustes and appotnt a successor

feustee to any Trustes nppo( gigd Iecgunder\Phathout convayance of the Property, the successor trustea shall succeed
{o olt the hifle, power end duties vapTegred upon Tyustes herein and by Applicable Law

23 Asaumplio Fae ere Y& gn assumption of {lug foan, Lender may charge nn assumplion fea of U S
§ MAXIMUM LAW .

Loan No: 0000478436
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At

g%/258/2007

*‘} !
(AR AR W 013 of 20

’
BY SIGNING BRLOW, Borrower gecepls and agrees o (he tetms and covenanis contamed in s Segunity
Tnstrument and In any Ruder execuled by Borrower and recorded wail it

~ 2
”}i@{ L 4'-(7%(/ O ¢ e PR ——(5en)
VICENTA LINC ICOME -Borrawer -Borso
— (Sea)) (Seal)
~Borsower o
—_— . (sea)) Seal)
Rocrowar -Borrawer

77
STATE OF NEVADA, (/ (D Aaa o L (,{ e

This instrument was acknowledgad befqre me on

///C’/w:?ﬁu %;w R adas

/ﬂﬂ/fff#ﬂfﬂ/ff#
CAROL COSTA
NOTARY PUBLIC

STATE OF NEVADA

fenone My Appt Exp Nov 4,
.frmm’/f/wx@f//

»
70

sion Bxpres /777 “—

sl fRridi Meo M INSTRUMBNT with MERS Yorm 3029 101
o (6104 DOSS\DRRDS\CVLNY_MERS VL) (page 13 of 13 pages)
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l ' ADJUSTABLE RATE RIDER
(1 Your LIBOR Index » Rate Caps)
(Assumable aRer Tnitial Pertod)

THIS ADJUSTABLE RATE RIDER 18 made s 23xd )
2007 ,andw {ncorporated 1lo and shll be deemed o amend ang/sppp 707 Deed of Trust, '
or Secunily Deed (the ngacurity Instrument”) of {he same date given b/l ower") to secure
{he Borrawer's Adjustatile Rale Nole (the "Nole") lo
OR] (the "Lender")

GTERRA PACIFIG MORTGAGE COMPANY, INC., A CALI]
of the same date and covering the property descrbed 1 the Secunity 1n
70 RIVERSI RI‘;E

DAYTON, NV
{Property Address)
THR NOTE CONTAINS PROVISIONS AL HANGES IN THE TNTERBST
RA’ THR MONTHLY 4TR 1LIMITS THE AMOUNT |
BORROWER‘SMERESTRATB CAN ) ONETLMEANDTHEMAXIMUM : ‘
RATE BORROWER MUST PAY. S

{lie Secunty Instrwnent,

ADDITIONAL COVEBNAINLE
Borrower and Londer Furthar cOve

|
n the ‘
|
\

ay change on the flest d'ay of JUNE 2017 , and may change on !
| rate could change 15 called 8 “Change Dale o

The Interest rgte(l will P
Bach date on which my wmieres
o

that day every 12th @
s ased on an Tndex The."Tndox" 18 the one-YEar

first Chsuge Dels, my suterest rate will be b
Rate ("LIBOR") which 1s (he average of 1nterbank offered rates for one-year
Loan Noi 0000979436 b
' |

car LINOR. Todex (Atrumaable 1Rer () Gingle Paemly Froddio Mag Unform Ingtyament
Form S131 304 ; | ‘
(Page 1 07 1) i |
|
|

DIMEFABLE RATE RIDERAS ¥
\OPSSHARE10! DOCS\RIDBRS\OVL\M)U‘HGI 3} ARM}

ARM RIVGR 5131 1 WeP (P
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figure available bs of the date 45 days before each Change Dale 15 cailed the "Curront Jndex "
I tfie Index 1s no Jonger avallable, the Note Holder will chioose a new Indax which ts bpap
mformation The Note Holder will give me notice of this cholce
{C) Caloulation of Changes
Before each Change Date, the Note Halder will caleulate my new Interes! ral

TWO AND ONE QUARTER percentage

{0 the Current Index ‘The Note Halder will then round the resuli of this 'a)ddm%n to
oy, -this rouhde will be iy new

The Nole Holder will then determine the amount of {he monthiy [payment tha
{he unpud primcipal that [ am expected to owe al the Changa Dale in {uX on the Matu
rale w substantially equel paymeais The result of this calculation wifl w

(D) Lmits on Interest Rate Changes

The interest rate X am requiired to puy at the first Clrange Dafe wiil na
than 2.250 % Thereafier, my mierest tate wil
Date by more than WO perceniage potofs (
been paying for the preceding 12 months My tnierest rat

(B) RBifective Date of Changes

My new nferest cate will become effeclive on excH Chynga
payment begmnlng oa the Yrst monthly pq@m da
payment chenges again

(F) Notloe of Changey ‘

The Note Holder will delfver or ma ] f any changes m vy snferest rate spd the amount of 1 !
my moniily payment hofore the effectiva ddl¢of any % ‘The notlee will include Information required by faw ;
lo be given to ma atd also the tl%and telephone nunybe of a person who will answer any question ) may have ‘
regurdtng the noifce i |

Date at my new interast

percentage polnt (0 125%) Subject i the limsts stated 1 Sectron 4(D)
tnterest rafe until the gext Change Date
of my monthly payment

[1]0] %) from the rate of interesf I have
greater then 11,875 %

wuli pay the amount of my new monthly :
ge Date until e amiount of my monthly I

B. TRANSFER OY THE B
1 UNTIL BORROWER'S
SBCTION A ABQVE, K

EREST RATE CHANGRS UNDER THE TERMS STATED IN
GNANT 18 OF THE SECURITY INSTRUMBNT SHALL BE IN

BFFECT AS FOLL
Transft oPty or & Beteficlal Intorest n Borrower, As used n (s Sechon 18,
"Interest mn { eans any legal or beneficial Interest m the Progerly, Including, but not
{umited to, tho terests (ransfecrad i a hond for deed, contract for dead, mstallment sales

ont, the inten! of which s the transfer of title by Barrower at a fulure date

art of the Property or any Interes! in the Property s sold or transferred {or if
ra) person and g beaefich! inferest m Borrower 18 sold or transferved) without
1 wiillen consent, Lender may reqiure immediate payment 1o full of all sums secured by

Loan No! 0000479436

ABLE RATE RIDER-{ Year LIBOR Index (Assumable gficr YE)-Sigls Farily Freddis Mia Uhtiforn Inptrumeat
TVornt SI31 304
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s Secunty Tnstrumont However, ttus ‘opieon shall not be exercised by Lender of suck ##@
prohubnted by Applicable Law ’

I Lender exercises ihis oplion Lender shall give Borrower nolice of accelerald
shall provide a pertod of nal Jess thaa 30 days from the date the notlee 18 glven ar
Secuon 15 withm which Borrower must pRy o}f sums gecured by this Securlly :
falls to pay (hese sums prior to fhe expiration of (ms yperiod, Lomder 1
permulted by fhus Security Tnsirument without furthior notice or dem: n Bogr

Lendar's prior written consent, Yender may requue smmedrate paymen( in full of al} s:}?

STATED IN SECTION
\-RIBED IN SECTION
VENANT 18 OF THB

2 AFTER MY INITIAL INTEREST RATE CHANGRS UND,
4 ABOVE, UNIFORM COVENANT 18 OF THE SECURITY
11(A) ABOVE SHALY, THEN CEASE TO BB IN EFFECT,
SECURITY INSTRUMBNT SHALL INSTBAD BE DRSCRIBED ASEO

In Botrower As usod io ths Soction 18,
t in (be Propesty, ncluding, but not
contract for dead, 1nstallment sales
tie by Bortower at a futurs date

Transfer of tho Property or 8 Benefiolal In
"Ipterest Jn the Proparty” mesus any fegal or benefl
Jmuted to, those beneficial wnterests transfarred jn &
contract o escrow pgreement, the wleal of whe
lo a purcheser {»{h

3f all or sny part of the Propert] pr any
Borrower s not a natural person and # ban%klal mt orrower s seld or teansferred) withowt
L onder's preor weltten conaent, Lender may ey te payment in full of all surns secured by
this Secunty Ynatrument However, og\a%ol pe exarcised hy Lender xf such exercise is
prohtbsted by Applicable Law Lendfr Also shaltmpbexeresse his oplion if (a) Borsower causes to be
submutted (o Lender Info n reqiurid by Lenyier (0 avaluate the imtended lransferee 25 if anew Joan !
were being made to the Legdef reasomably determines thal Lender's securty will
not be impaired by the {o ttha risk of a breach of any covenant or agreement in

roperty 18 sold of transferred (or of

this Security Instru ander

To the ext Law, Lender may cherga 8 ressonable fee as u condition :
to Lender's conse umption Lender moy also require the transfeces to sign At :
asstimplion agreemsliARgt o to Lander and that obligates the teansferee to keep all the ,
promises and agre : the Note and 1o this Securtly Ynstrument Borrower will continue (o ’
be obligated ugde ) js Secunty Tnstrument unless {ender releases Borrower in writlog

option lo require immedato paymen( m full, Lender shall give Borrowet
olice shall provide a period of not less {han 30 days from the date the
s wilh Sechion 15 withut which Borrower must pay all sums secured by
t Borrower falls lo pay these sums prior {0 the expiration of this period,
any remedies pormitted by this Sscunty Tnstrument without further notice or

Loan No: 00004 79436

BTABLE RATE WIDER-{ Yeur LIOR Indix (Assumablo aficr TF)-Single TFaraly Preddia Mas Unidorm Inrirpmcat
Foem 5130 3404
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Frbecs, 76{'&4’ )

VICENTA LINCICOME

-Borrower

{Seal)

-Burrowor

{Seal)

Borrawer

(Sea)

-Borrower

Y

MULTIETATS ADIUSTABLE
DRAW 0304 MX CVL ARM RID

@iﬁ@

A

[Sign Orignal Only]

Loan No: 0000475436
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INTEREST-ONLY ADDENDUM '
TO ADJUSTABLE RATE RIDER |

Property Address 70 RIVERSIDE DRIVE !
DAYTON, NV 89403 ' !

THIS ADDENDUM 15 mede this  23rd dayof  MAY

and i socorporated inte and itended to form a part of the Adjustable

as (his Addendum exacuted by the sndersigned and payable to
SIERRA PACIFIC MORIGKSE CQMPANY, ING., A CALL

007 1
er") dated the same date
o  (the "Lender")

THIS ADDENDUM supersades Section 4(C) of the Ridar None of the othe ns of (he Ruder ave changed
by this Addendum

4, DNTBREST RATB AND MONTHLY PAYMENT CHANG!

(C) Caloulation of Changes
Before each Change Date, the Nét? Ide: @ s my new nferest rate by adding

TWO AND ONE QUARTER percentage pomls ( 2,250 %)
fo the Current Index for such Change Dale dor vl then round the result of (s additon to fhe
neavest one-gighth of one percentage pownt 6) Subyedt lo the lUmits stated in Secion 4(D), this rounded
amoun! will be my new interes! ralg until

will then detersmne the amount of the monthly payment
s will bo the amount of my monthly paymeni until the esrher
of the next Change Date e¢edt,Only Pertod unless ) make a volunlary prepaymadt of principal
during such pectod IE [ repagment of principal during the Interast-Only Period, my paymient

araaunt for subsequent paymenisgiil be ed 10 the amount necessary fo pay Interes! at the then cuerent Interest :
rate on the lower principal M aid of the Interest-Only Perlod and on each Change Dale thereafter, the .
mougl

Duning {he Interest-0
that would be suffictent to

Nofe Holder witl detaryntiie the monthly payment that would bs sufficient to repay m full the unpaud
principal that I am expg€led at te end of fhe Inlerest-Only Period or Change Date, as applicable, in equal
' montily payments oye} the reminjng terin of the Note The result of this calculabion will bo e new amount of
ar thepd of the Interesl-Only Pertod, my payment amount will not e reduced due to

voluntary p (s

Loan No: 0000479436
INTEREST ONLY ADDENDUM TO ADJUSTABLE RATE RIDER 5/3 LIBOR ARM =~ MULTISTATB

1 W MX ¢ 10 ADNDM RIDER § WPR (0101DOCHRIDEAS\CVLAMXIO_ADN RID) Dll(";
803

(page 1 of 2 pagos)
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g3/25/2007

107159 19 of 20

BY SIGNING BELOW, Borrower accepls and agress lo {he terms nnd covenants contamed § able Rate
Rider _~
. /J
2 - P
g el ”‘*Z{é G (P //'—\\ (ses) ‘
VICENTA LINCICOME ~Borrower @ Ngdmover
(Seal) (Seal)
“Borzower 5) ‘Borrower
—_— (Seal) {Seal)
Dorrowor \_/ “Borroyor
{Seal)
Horrower

(Sea) %
Borrawer
o \‘ }

INTEREST ONLY ADDENDUM ‘T U L) R 5/1 LIBOR ARM — MULTISTATRE
DRAW MX CVL ARM 10 ADND ™Q10 IDRRS\CYLAMRIO_ADN RID)

Loan No:

(Sign Crginal Only]

0000479436

01/03
8037
(page 2 of 3 peges)
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EXHIBIT "A”
LEGAL DESCRIPTION

* OrdorNo: 06041897-TA
The land refexred o herein is situated in tha St o a,
County of LYON, dagaribed ss fpllows:
10T 42 A8 FHOWN ON THE OFFLCIAL MAP OF GO

PHASH 2, PILE IN TEE OFFICH OF THE LYON
ON OCTORER 20, 2005, AS DOCUMENT NO, 3

ES,
¥, ECORDER

EXCEPTING THEREFROYM ALL THAT PORTION T oF, DLYENG BELOW THI,
NATURAL ORDINARY ATGH WATER LINE OF THE

APSEQBOR'S PARCEL NO, 029-401-1

* BRECK000060
e
e ————T T e e e J—
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11/03/2017 101 29AH
OFFicial Record
Recuest2l INK TITLE AGENCY ING.
APN: 028-401-47 ‘ [yon County = NV

pawna L. warr - corder
WHEN RECORDED MAIL TO: Page".‘l 10f 6 v F $288,00°
Sahles, LLC Racorded By BKC R $0.00
clo Zieve Brodnax & Steele
3753 Howard Hughes Parkway, Sulte 200 “““ ““\““ \\H l
Las Vegas, Novada 89188
05722

N\

s No, + 16-42387

NOTIGE OF BREACH AND DEFAULT A
SELL THE REAL PROPERTY UNDER DEED Ofk YRUST

IF YOUR PROPERTY 18 IN FORECLOSURE BECAUS EHIND IN YOUR
PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT AC you may have the legal
right fo bring your account In good standing by paying our pest due payments plus permitted costs
and expenses within the time permitied by law for reins nt of your account, which Is normally five
(6) business day prlor o the date get for the sale of your prop ursuant to NRS 107.080. No sale date
may be set until three months from the date this ) it may be racorded (which date of
recordation appesrs on this notice), This amount Is $266,572.38 as 10/31/2017 and will increase untli
your account becomes current, Q

NOTICE 16 HEREBY GIVEN THAT; SABLES, a Navad4 limited liability company s either the
originat tfustee, or the duly appoinied sy ae, ot acling as agent for the Trustee or the

Beneficlary under & under a Deed of T date 007, exeouted by VIGENTA LINGICOME, A
MARRIED WOMAN, as trustor Aq sectyé, obligatl in favor of Mortgage Electronlc -Registration
Sysiems, Ing., a8 nomines {18l \FIG/NMORTGAGE COMPANY), INC, its successors and
asslgns, as Beneficlaty, rec fent no, 407450 The gubject Deed of ‘Trust was

modifted by Loan Mo fl 'nt racorded as Ingtrument A76308 and recorded on
5412011 of Offiolal Rec r(v Ibhes CGounty recorder of Lyon, County, Nevada saouring,
among other obligations ivd

&N

One note(s) for the O rrat-gy 84,160.00, that the henefical Interest under such Deed of Trust
and the obligatlons egcute by uré presently held by Benefictary; thal a breach,of and default In the
obllgations for which(s ch Deed\of Trustls securlty has oceurred or that payment has not been made of;

Thoe monthly jnsfalime became due on 9/1/2008, elong with fate charges, and all
subsequentiyon tallments,

Yo%p
foan doey

to; forecio

h come due subsequent {o the date of this notice, including, but not limited

%o pay all payments and charges due under the terms and conditions of the
nts'wWh
trustes fees and costs, advances and late charges,

ormorg), gs a condition {o bring your account In good standing, you must provide the
un %vith written proof that you are not In default on any senlor pncyumbrance and
provide 00of of Insurance.

BRECK000080
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P T.S. No.; 16-42397

; Nothing In this Notice of Defauit should be construed as a walver of any fees owing to tife
beneficlary under the Deed of Trust, pursuant to the terms and provislons of the loan docu

That by reason thereof the present Beneficlary under such deed of Trust hag exeout d del
sald duly appointed Truslee a written Deolaratlon of Default and Demand for Sale and%nkaa
sald duly appointed Trustee such Deed of Trust and all documents evidendl Igatigl

m
t¢ bs 80

You may have the right to cure the default hereon and rainstale ta'one obligatioh decured by such Daed
of Trust above described. Seotion NRS 107.080 permits certaln ¥etaylls to be gued upon the Payment
of the amounts required by that statutory seotlon without requiring pym al/portion of princlpal and
interest which would not ba dus had no default ocgired.  As to coupled property, where
relnstatement is possible, the {ime to relnstate may ended to 5 days prior to the date of sale
pursuant to NRS 107,080, The Trustor may have th { to bring a court actlon lo assert the
nonexistence of a default or any other defense of Trustor lo & tion and Sale.

!y, to cure the default, contact!
{lon, as Legal Title Trustee

fhereby and has declared and daes hereby declara all sums seoured there
payable and has elected and does hereby glect to cause the trust property
obligations seoured thereby.

-NOTICE

To determine If reinstatement Is possible and the g
PROF-2013-M4 Legal Tile Trust, by U.S. Ban nal
¢/o Fay Serviclng, LLC
¢/o SABLES, LLC, a Nevada limited liabillfy ompa
3763 Howard Hughes Parkway, Sute 20
Las Vegas, NV 89160
Benefiolary Phone: 800-495-

Lauren Jowers
800-486-7166

Propetty Address; 70 E DRIVE, DAYTON, Nevada 89403
esb s, you should contact a lawyer or the governmental agenoy thet may have :
hstanding the fact that your property Is In foreclosurs, you may offer your ,
rovided the sale Is concluded prior to the conclusion of the foreclosure.
Y LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT AGTION,

ttached harato and Incorgorated hereln by reference ls the Affidavit of Authority In Support of Notice
efault ang Election to Self pursuant to NRS 107,080,

if you

ave (gfy q

h
d

i

BRECK000081
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/ AR 572255 305

T.S. No.t 16-42397

You may wish lo consult a credlt counseling agency to assist you, The Department of Housl
Urban Development (HUD) can rrovlds- you with names and addresses of local HUD app
counseling agency by calling thelr approved Local Housln% Counsaling Agency toll fre
(800) 569-4287 or you can go ta HUD's wabsita: hitp://portal,hud.gov.

Dated: 11/1/2047 SABLES, LLG, a Nevada limited llablity compa
Sables, LLC
olo Zieve Brodnax & Steele

/

MicHae! Busby, Trustee Saﬁw

A notary public or other officor completing thia certificate

vorifies only the Identity of the individual who signed the

County of ORANGE .

On 11/1/2017, before me, Christine O'Bripf, par paared Michael Busby who proved to me on
the basls of satisfastory evidence to b{t\:e p ose name(s) Is/are subscribed to the within

Slate of CALIFORNIA O 6
soha
erson(s

document to which this oertifioate s atiached, end not the
trutbfulness, acouracy, or valldity of thet dooument.

Instrument and acknowledged Jo.me thel helshelihby executed the same In his/her/thelr authorized
ture(s the Instrument the person(s), or the entity upon

oapacltyéles), and that by his/karithelc sl
ehalf of which the parson(s)(agted
RHIRY
Orange Qounly

| cortify under PENAL F PE
" paragraph s true and ¢ A
WITNESS my hand and offltla %
ﬂ 7 é Y] commission # 2167067
Signalure of Notary N ; i My Oomm. Explies Del 8, 2020

CHAISTINE O'BRIEN
Notary Publle - Oalifarnla

JPLYNNTPE

BRECK000082
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TR 572258 247

Affidavit of Authority
(Nevada Revised Statute §107.080 as amended effective June 1, 2013)
Re: TS#H 16-423%7
BogowerName:  VICENTALINCICOME
Property Address; 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

1 Voronlea Talley am the Foreclosure Speclallgdfray Sorvicing, LLC, thee
the benefictary of (he decd of trust desoribed ln the motlee of default and eleotion to sell to whi
atlached (*Deed of Trust”), The following facts are based upon my personal review of d
record In the State of Nevada and personal knowledge acquired by ry personal review
beneficlary, which are within my oustody and cantrol. The business records of the benp
In the ordinary course of business at or about the time the events roflected therelmecgurre

1(a),  ‘The full name and business adiress of tho current trustes of recoyd
Nevada Limited Liabiiity Company, 3753 Howard Hughes ¥a Yway, Snite ZQ0)\Lias Vegas, Nevada
89169

4 by the Deed of Trust Is
78 Legal Title Trustes 60
: Structured Finance Services — PROF

1(b). The full name aud business address of the current holder o he\d
PROF-2013-M4 Legal Title Trust, by US. Bank National Asso
Livingston Ave EP-MN-WS3D St. Paut MN 551

nefiglery for the obligation or debt secured by
Bank National Assocition, as Legal
55107, Attn: Structured Finance

1(6). The full name and businoss address of the cument
the Deod of Trust §s PROF-2013-M4 Legal Tit
Title Trustee 60 Livingston Ave EP-MN-
Services ~ PROF

1{d). The full name nd busincsa addrosyOfthe cuire!
Trust Is Fay Serviciig, LLC, 440 S. LaSalla§hySu

2, From my review of the ic recard and the business records of the current
beneficiary and a title gyag issued by u title Insurer or titlo agent authotlzed fo do
business In this Stale f the NRS, the name of each assignec and each recorded
nssignment of the De

2(a).

2(b).

Homa Loans Servicing, LP
cording Information; Corporation Assignment of Deed of Trust recorded on

o Name: Bank of Amerion, N.A, Suocessor by Merger io BAC Home Loans Servioing, LP
by oUntrywide Home Loans Serv(oing, LP

Instrumont and Recording Information: Assignment of Mortgoge recorded on 11/10/2010
ument No 467719

3 The ourrent beneflofary under the Deed of Trust, the successor In luterest ofthe beneficlary or the
is Iri actual or constructive possession of the note sscured by the Dead of Trust.

From my review of (he doouments of publis record and the business records of the current
“naficlary, the current frustee has authority to exeroise the power of sale with respect (o the property

!
Afidavit of Authocity to Bxcrofe the Power of Sefo
Revised 6/1/2013

BRECK000063
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1 declare under penalty of per}
{his Affidavit was exeouled o

Sy
oY

11/03/2017
5 of /6

A 572258

rent beneficlary of record and o

cncumbered by the Deed of Trust, puraustt o jostrustion from the ou
holdor ofthe note seoured by the Deed of Trust.

5, From my review of the doouments of public record end fho business records of
benefolary, the beneficlary, servicer of the obligation, o an attomey of the beneficiary or se!
to VICENTA LINCICOME, n writtent slatement of: (1) the amount of payment required o
deficlondy in performance of paymen, avold the oxercise of the power of salo and relngiate
conditions of the underlylng obligation or dobt existing before the deficlency In perfof
a3 of the date of the statement; (1) the amount in default; (M) the principal amount 0

debt scoured by the deed of trust; (IV) the amount of accrued Julerast and fate 5

estimate of all fess [mposed In conteotion with the power of suls; and
loos! or toll-free ielephong

contact
abalning the most current amounts due end the
LINCICOME may call to recelve the most ourrent amounts due and recitation\g 1

hriation In this

affidavit,

6. The borrower or obligor of the loan secured by the Dfe of Trust maycall Fay Servioing, LLC at
800-495-7166 to recelve the most current amounts dus and & rgo tion of the inforination contained In this
Affidavit,

he taws of the Stato of Nevada that the % true and correct and that

2004
By:

Q

(il

(+[ (Slgnature) v
orscosure Speclallst IV !

(¥itle)

A notaxy publle or other offic £
verifies only the identity oftho
documont to which this cafti

l)f\ M“\ , Notary Publis,

2 Thile who proved to mo on the basle of satisfactory avidence to
S ets) isfare subscribed to the within Instrument and acknowledged to me that he/she/thoy
Tihoir authorlzed gapaolty(ies), and that by hiwher/thelr slgnature(s) on the instrument
pon behalfof which the parson(s) aeted, exscuted tho instrument,

e N ANN JONRBRONVS:
iﬁ‘-’-" rh; Ng}éisgubllc. $iote of Texos
2 } MY Commisslor Expilas
TN Apfi 27, 2019

Affidavit of Autherity io Exerolse the Povver of als
Revised 6/172013 '

BRECK000084
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Declaration of Mortgage Servicer
Pursuant to NR 107.510

7.5, Number: 16-42397
Borrower(s): VICENTA LINCICOME :

Mortgage Sarvicer! Fay Servlcing, LLC

proparty Address: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

The undersigned, & an authorized agent or ermployee of the mortgage service low)
daciares that:
LM mortgage servicer has contacted the borrowey/pfauant ta NK 0 (2),
o assess the borrower’s financial situation and to exploré optiong (6\the borrawer to
avold a foreclosure sale”, Thirty (30) days, or more, have passed sifgathe inital

contact was made,

2 DThe mortﬁage servicer has exercised dua diligence to & ct borrower
pursuant & NRS 107,510 (5), to *assess b@%{gmwer’s financlal sltuation and

axplore options for the borrower fo avold foreclogura”, Thirty (30) days, or more,
have passed since these due difigence efforts q%‘ﬂed.

3. [FNo contact was required by the mojtqag carbacause the Indlvidual(s) dig not
meet the definition of “borrow€ts purstght A10.

4, 1 During the precading anh % rlod, the Lander has foreclosed on 100 or

Q g}therbrore, pursuant to NRS 107.460, the

0
5
560 lhclusive, do not apply,
o

)
tawer real propettles locate
provisions of NRS &7.400 0(107.

5. [7he loan Is gota “r e loan” ag defined In NRS 107.450. '

1 certify that this decla tl;\msac seate, complete and supported by competént and reliable
e{lvlco us reviewed to substantiate the borrower's default and

evidence which the mortgage
tha right: ta foreclos ughgt\3borromr's loan status and loan Information.

Datad: o

Pega {

BRECK000086
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" Doc #: 587470

10/M2/2010 02127 PM Puge: 4 of 2

OFFICIAL RECORD
APN No.: 029-401-17 Requesied Byt SERVICEUINK TITLE AGENCY INC
din ted byt Lyon County, NV
Raconding roqusts -” Dawna L. Warr, Recorder
[When recatded madl to:] . Fes: $38,00 RP'T: $0.00
Sables LLC Recorded By: mkassebau

/o Zieve Brodnax & Steele
9435 West Rugsell Road, Suite 120
Las Vegas, Nevada 89148

T.8. No, 16-42397

il
NOTICE OF TRUSTEE'S SALE

YOU ARE IN DEFAULT UNDER A DEED OF DATED 5/23/3007, UNLESS YOU TAXE
ACTION TO PROTECT YOUR FROPERTY, IT MAY LD AT A PUBLIC SALE, IF YOU NEED
AN EXPLANATION OF THE NATURE OF THE PRO G AGAINST YOU, YOU SHOULD

CONTACT A LAWYER.

A publio auctlon sale to the highost biddor for sqsh, o cf ol a stata or national bank, cheok dravm

by & state or federal eredit union, or a cheek t4 or fefleral savings and loan Bssociation, or savings
assoclation, or savinge bank specified in Seotlon HO2QL th lal Code sud nuthorized to do business in this
stats will be held by the duly appolnted trusteg as-sho oW, oF all right, litle, and Interest convsyod to and now
held by tho trustes in the herelnafter desoribsd property paderynd pursuant to & Deed of Trust described below, The
: cXprossed or impled, regarding titls, possession, or
3 Jate(s) secured by the Dead of Trust, with intorest and lato
aices; yrfder the terms of the Deed of Trust, interest thoreon, foes,
aonnt (at the time of the Mitial publication of the Notice of Sule)

charges thercon, es provided
charges and expenses of the

reasonably estimated to be'set £0 ount may be greator on the day of sals,
TRUSTOR:VICENTA ARRIED WOMAN i
Duly Appointed Trustee: Sable o Nevfida Limited Linbility Company

0, 407150, Tho subject Deed of Trust was modified by Loon :
4 nyfostrument 475808 and vecorded on 5/4/2011 Official Records in the Co
shty, Nevads, Described as follaws! :

Reorder, on October 20,2005, a2 Document Na, 365687,

HEREFROM all that portlen thereof, Iying below the natural ordinnry high water fine of

Date of 8ale: 11/9/2018 at 11200 AM

BRECK000088 |
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587470 10/12/2018 Page 2 of 2

Place of Sate: 31 8, Main Sireet Yerington, Novada 89447
Lyon County Conrthouss
Bstimated Salo Amount: $666,632,22
Street Address or ather common desighation of real property: 70 RIVERSIDE DRIVE
DAYTON, Nevada 89403

APXN. No.: 029-401-17

The undetsigned Trustee disclaims any lability for any Incorrectness of the street addies onmon
dosignation, if any, shown above, If no sireet address or other common designation ls showd Honk
location of the property may be oblalned by sending a wriften request to the benefict
date of first publoation of this Notice of Sale.

Date: 10/11/2018

/o Zicve Brodnax & Steele

9435 West Russoll Road, Su
1 Las Vegas, NV 89148

Phone; (702) 948-B565

Sale Informatjpn;J14) B48.9272 wwWw.élitepostandpub,com

IPor Non-Augoma o Information, call; (702) 664-1774

Michast/Bus rus 1 cer

A nolary public or other officer completing
certificate verifies only the identity of the
who signed the doonment to which this ce
attached, and not the truthfuln
of that dogument,

-4

State of CALIFORNIA
County of ORANGE

On 10/11/2018, befors me, X.1 !leew tary Public, personally appeared Michael Busby who proved fo me
on the basis of satisfactgryevidgne the person(s) whose name(s) la/ars subscribed to the within instrument
and acknowledged ta xf ; exocuted the same in his/oer/thelr authorized oapacity(ies), and that by

nent the person(s), or the entity upon behalf of which the person(s) aoted,

o-That g
&

AvJ. BUCKELEW
Noury Publlc + Callfornla

ounty
Commhs on ll 2255941

My Comm, Expleas Aug 26, 2022

o et d e o

THIS FIRM IS ATTEMPTING TO COLLECT A DEBT AND
ANY INFOR| TrilONlWE OBTK t“ WILL BE USED FOR THAT PURPOSE,

BRECGKD00087
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12

4

26

T
15
3
1

18: |}
o | SABLES, LLC, a Nevady limtted Hability
o0 1} by Vicents Linclcome and Gafed /232007, FAY
. SRRVICGING, LLC, a Delawdre limfied Hability |
21 %
# PROF.2013-MF LEGAL, TITLE TRUST by U.8.
{I BANK, N.A.,, as Legal Titlo Trustoe; for BANK.
5 [ OF AMERICA;NA,; BRECKENRIDGE J
| SHELLPOINT MORTGAGE SERVICING,

250
i MEM-2018-NPL2 and DOES 150,
1

Johny T. Stoffen (4350)

| Maitthew K. Sehrlever (10745)

it Alex R. Velto:(14961)

| HOTCHISON & STEFFEN, PLLC
{| 16080 West Alta Drive, Sufts 200

Lag 'Vippes, NV 89145
. TEl (702) 385-2500.

i (702) 386-2086
1 machripver@hutchlegal com:

|} Casey 1. Nelson, Bsq. (12259)
I Wedgewood, LLC

Tl Qfflos o tite General Counsel
12520 Pytasi Strest, Stite 130

{1 Las Vepgas, Novdda, 89148

1+ Tel (702) 305-9157

Fak (310) 730-5967

)i ‘cageynslson@wedgawoud-luc,com
W Attornep for Defendent, Comteralaiment, aid Cross-Plawtilf
| Bréckenridge Property Fund 201 é, LLC

1

THIRD JUDICIAL DISTRICT COURT
EYON COUNTY, NEVADA .
ALBERT ELLIS LINGICOME, IR., and Cago No,;  18-CV-01332
VICENTA LINCICOME, DeptNo.: 1

Plaimtitt, DEGLARATION TN SUPPORT QF
s | BRECKENRIDGE PROPERTY FUND 2016

v LLC’S MOTION FOR SUMMARY
v. JUDGVYIENT AGAINST PLAINTIFF

company; as Trustee of theDeed qf Trust given
aabupatty shd.sabsidiary hf Pay Finaciel, LLC;
' PROPERTY FUUND 2016 NEWREZLLT db

| 11c; 1900 CAPITAL TRUST I, BY U8,
BANK TRUST NATIONAL ASSOCIATION;

" Pefendants.
D RELATED MATLEES,

e T T R I E ST L R A :

et iAo e it 18 8

i
, i
1 i ‘
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44 1

25
26
2%

28

%(“Rl)rﬂ'closure Sale™.
4,  Breckenridge way the: highest bidder and paid $294,000.01 tor purehasd the Shibjeat |

';fP:operty atfhePoreclomite Sale,

{{Pleiniefy fuiled to poskthe court-ordered bimd.

Min the Poreclosuro Sile and nny rights, titl, of interest that Plaintiffit prevlously had i the Subject

. N

The undérsigned, Jason Campbell declares under penalfy of perfury that the:following assertions

are true
L. L'am an autherlzed agent pf Breckenridgo Property Fund 2016, LLC {*Breckentidge”).

2. 1ath competent fo testify to the mattets ssserfed herein, of whieh I have personel

| kmowiledge, expept ay to:fhose metters stated vpon infotmation and belief. A to those thatteré stated

|Brockenttdge's motion for summary'judgment against Platntiffs,

Propierty has been tetminatetl by weiy of the Foreolosurs Sale
8. I declareunder penelty of perjury of the laws of the-United States and.the State of Nevada

that these facts are frue o the best of my Kifowledge and belief,

w

Hr

"

fiupon information and belief, I believe fhem to be: true, ] make thls doglarafion in support qf'.

3, On Janyaty 4,2019, Breokeritidge patshased reat property located gt 70 Riverside Prive; |
| Bayton, Nevade 89403, (“Sutject Property™) at a foreclosury salp aonducted putshant 6 WRS 107.

5, Bieckentidge rolied om the fact. that the. netiogd Ferevlagure ‘Sale was. -valid, because [

6. Breskenridge had.no ols {n this, dispute prior to its purchase of the Subject Property at
| the Foreolosure Sale,
7, Breokenridge iz entitled to an prder-quieting fitle in ifs fover because there wetd no defosty '

i
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o ! r s
‘ 70 RIVERSIDE DR Doc #: 591393
01/28/2010 08121 AM Pogol 4 of 2
CFFICIAL RECORD
APN,; 029-40117 Reguested By FIRST AMERIGAN TiTLE INSURANOE 0
RECORDING REQUESTED BY: Lyon County, NV

Margle Kassebaum, Recorder

Feo: 448,00 RPTT; $1,140.66
Reaorded Byt Inhumiidad

AND WHEN RECORDED TO:
Breckenvidge Property Rund, 2016, LLC
2320 Potos St, Ste 130
Las Vegas, NV 89146
Retorded As An Accommodation
Forward Tox Siatementy to Ouly Withoat Liabitily
{he address given above :

SPACI ABOVE LING FOR RECORDER'S Y38
7.8, 1642397 ,
Order I 160069595-NV-VOO

TRUSTERE'S DEED UPON SALE

" Transfes Toxs s_}_\%.__c::%

The Grenies Hersln WAS NOT the Foreclasing Benofiolary,
The Amotint of the Unpald Debt was $671,249.37

The Amount Pald by the Granies was $294,000,01

9nld Property Is in the Clty of DAYTON, County of Lyon

SABLES, LLC, 1 Novada limited linbhity company, ns Trusies, (wheress 5o designated in the Deed of Trust
hereunder more particulorly desoribed or s duly appointed Trustes) does hercby GRANT and CONVEY to

Breckenridge Property Fund, 2016, LLC

(horeln called Grantes) but without covensnt or warranty, expressed or implled, all rights, title and Intorest sonvoyed
to and now held by It as Trustes under the Deed of Trust in and to the property situated in the county of Lyon, State
ofNevada, describod as follows;

THR LAND REPERRED TO HEREN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND 1§ DESCRYBED AS FOLLOWS!

AL that cerfaln rea! propery sivate (o fhe County of Lyon, State of Nevada, desctibed s follows:

Lot 42 ns shown an {be official map of GOLD CANYON ESTATES, PHASE 2, filed in the offles of the Lyon
County, Nevada Recorder, 6n Ocfober 20, 2005, 33 Docuraent No, 365687,

EXCEPTING THEREFROM all that porilon thereof, lying below the nntural ovdinary high water lne of the

Carsoa River.
Property Address; 70 RIVERSIDE: DRIVE, DAYTON, Nevada 89403

This conveyance {s mads it compliance with the torma and provisians of the Deed of Trust exeouted by VICENTA
LINGICOME, A MARRIED WOMAN bs Trustor, duted 5/23/2007 of the Official Records in the offico of the
Recorder of Lyon, Nevada wnder the authority and powers vested in the Trustes designalod In the Peed of Trust or
s the duly appolnted Trustes, defuull having ceovrred undor tho Docd of Trust pursuant to the Notics of Breach mnd
Election to Sell undor the Doed of Trust recorded on 5/25/2007, az [nstrument No. 407150, The aubject Deed of
Trusl was modified by Loan Modiflention Agreement recorded as Instrument 476808 ond recorded on 5/4/2011,

of officlal records, . )

BREGK000026
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APN.: 029-40L17 )

RECORDING REQUESTED BY:

AND WHEN REBCORDED TO;
Brocleenrldge Property Tund, 2016, LLC
2320 Potosi St, Ste 130

Las Vegag, NV 89146

Recorded As An Accommodntion
Torward Tax Stntementy to Only Withon¢ Lialility
the addvess given abovo

SPACE ABOVE LINE FOR RECORDER'S USE
T.8. # 1642397
Order #: 160069595-NV-VOO

TRUSTEE'S DEED UPON SALE
‘Teansfor Tax: $. \ WA S p) S .

The Qranteo Horsln WAS NO' thoe Porcolasing Bonefiolary,
The Amount of ths Unpald Debt waas §671,340,37

The Amount Pald by the Grantes wad $294,000.01

Sald Property s ln the City of DAYTON, Cotnty of Lyon

SABLES, LLC, n Nevadn Hmited llabflfty company, s Trustes, (whereas so designated in the Deed of Trust
borsunder more partioularly desoribed or az duly appolntad Trustes) doss hereby GRANT and CONVIY fo

Breckenridge Property Fund, 2016, LLC

(hevein called Grantes) but without covenant or warranty, expressed or implied, afl vights, title and intereat oonveyed
fo and now held by it as Trustee under the Deed of Trust In and to the property situated in the county of Lyon, State
of Novada, dosorlbod as follows;

THE LAND REFERRED TO FEREIN BELOW IS SITUATED IN THIE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBED AS FOLLOWS;

All that certain renl property sliunte in the County of Lyon, State of Novada, described ne follows:

Lat 42 as shown on the offlclal map of GOLD CANYON ESTATES, PHASE 2, fited in tho office of the Lyon
County, Novnda Recorder, on Oclober 20, 2005, as Document No, 365687,

EXCEPTING THEREFROM all that portion thereof, lylng below the natural ordlnsyy high water line of the
Carson River,

Property Address: 70 RIVERSIDE: DRIVE, DAYTON, Nevada 89403

This ponveynnoe {s made In complianoe with the terma and provisions of the Desd of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Truslor, dated 3/23/2007 of the Official Records in tho offico of the
Raoorder of Lyan, Novada under the authorily end powors vested fn the Trustee dosignaled in the Dood of Trust or
ag the duly appolated Trustee, dsfault having ocourred under the Dead of Truat pursuant to the Notioe of Breach and
Bleotion to Sell under the Deod of Trust recorded on 5/25/2007, as Inskument No, 407150, 'The subject Deod of
Trust was wodifted by Loan Modiflcation Agrooment recorded g Instrument 475808 end recorded on §/4/2011,
of offielal records,

BRECK000026
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TRUSTEE'S DEED UPON SALE

TS # 16"42397
Order #: 160069595-NV-YOO

Trustoo having complied with all applionble statutory roquiromeonts of the State of Novada and porformeod all dutles
raquired by the Deed of Trust inoluding sending n Notleo of Breach and Blection to Bell within ten days after its
recording and a Notice of Sale at 1east twenty days prlor to the Sale Date by certified return receipt mall, postage pre-
paid to each porson entitled to notice n complance with Nevada Revised Statutes 107,080,

Allrsquirements per Nevada Statutes regavding the malling, personal delivery snd publiontion of coples of Notloe of
Default and Bleotion to Sell under Desd of Trust and Notios of Trustes's Sule, and the posting of copies of Notloo of
Trustee's Sale have haon complied with, ‘Trustes, in compliance with sald Notive of Trustee's sale and In exerolse of
its powers under sald Deed of Trust sold sald real proporty at publlo anotion an 1/4/2019. Grantes, belng the highest
bidder at said sals became the purchaser of said propetty for the amonant bid, baing $ $294,000,01, In lawful money
of the Unlted Statos, in pro per, recelpt there of I hereby acknowledged in mll/partlnl satlsfction of the debt sacured
by sald Deod of Trust,

Tn witness thereof, SABLES, LLC, a Nevada limited Hability company, as Trusiee,
be hereunto affixed,

this Hay, caused its nawe to

Date; 1/15/2019 SABLES, LLC, a Novgia Lmitod Hphility company

Geoffrey Nenl, Trus Qale Officer

A notary publlo or other officer completing this cortifioate Neer
verifies only the identily of the Individual who signed fhe
dooument to whioh this cortificate is attachod, and not tho
truthfuiness, soourasy, ot validity of that dooument,

State of CALIFORNIA
County of ORANGE

On 1/15/2019 before me, (he undorsigned, J, Develasca Notary Publio, peisonally appeared Geoffrey Noal who
proved fo me on the basls of satisfaetory svidence to be the person(s) whogo name(s) ls/are subsoribed to the within
Instrument and.ncknowledged to mo that ho/she/thoy exeouted the same in hs/her/thelr authorlzed oapaoity(les), and
that by histher/tholr signature(s) on the instrument the person(s), or the entity 'wpon behalf of whloh the person(s)
noted, executed the justrument,

L certify under PENALTY OF PERIURY under the Jawa of tho State of Callfomiu that the forug()ing %J‘aragph Is
true and corrsot, .

%9\\4 ‘1\%( E‘ﬁo.re.s Bl o . 9

J, DEVELABGO
Nolury Publia « Qalifornie
Orange Oounh

WITNESS my hand and j\l .
1
Slguatnro (Soal) ‘ t j

2\REa
av ngca’ ~— ! D Gomem, Explros Mar 2{, 20:
J. A osco . A

BRECK000027
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I Exemptl almed:

.""!) :!r"l-}
(®) VADA
C.
1. Assessor Parcel Numbet(s)
a); 029-401-17
b)
0)
d)
2. Type of Property:
8 Vaoant Land b) Single Fam, Res, {IOR RECORDRER'S OFTIONAL USE ONLY
) Condo/Twohse d) 24Plx . ‘Booki Page
) Apt, Bldg f) Comm'{/fnd’[ Data of Reoording:
g) Agrioultutal h) Mobile Home Noles;
Othey
3. a, Total Value/Sales Prios of Property $_$204,000.01,_
b, md In Lieu of Foreclosure Only (value of property) C )
o, Transfor Tox Value! $__ $294,000,01_
d. Reat Property Tranafer Tix Due ‘ $UB S6

5. Transfor Tax Bxemption par NRS 375,090, Seotion

b, Bxplain Reason for Exemption:

5. Pariial Interest: Perooniags being transferred; __ {00 %

‘The vndersigned declares snd acknowledges, under penalty of pegjury, pursnant to
NRS 375,060 and NRS 375,110, that the Information provided ls correot fo the best of thelr information and bellef,
and can bo supported by documentation if calied upon to substantiate the information provided heyeln, Furthermore,
the partiea agreo that disallowance of any clalthed exemption, or other determinntion of additional tax due, may
rosult In & panalty of 10% of tho tax duo plus Intorpst at 1% per month, Pursnant to NRS 375,030, the Buyer and

Ssllor shall be jointly and seve ble for nny additional amount owed,
Signature Capacity AGENT

Signature Capaoity AGENT
SELLER (GRANTOR) INFORMATION ~ BUYER (GRANTEE) INTORMATION
(REQUIRED) (REQUIRED)
Print Name; Sables, LLC, o W&sSCichen  Print Name; Breckenridge Property Fund,
\irde A Naoring 2016, LLC

A
Address; 3753 Howard Hughes Paticway,
Sulte 200, Las Vegas, NV 89169

Addgess; 2320 Potos! St, Ste 130

_Las Vegas,NV'89146

AS A PUBLIC RECORD THIS FORM MAY BE RECORDIED/MICROFILMED

BRECK000020
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THREL-DAY NOTICE TO QUIT

TO: VICENTA LINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR, '
DAYTON, NEVADA 89403

Or any occupants of the above-named property or any petsons in possession of the above-
mentioned property,

PLEASE TAKE NOTICE that the above-described real property has been sold at &
foreclosure sale, pursuant to NRS 107 et seq., and VICENTA LINCICOME is no longer the owner
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC,

YOU ARE HEREBY NOTIFIED AND DEMAND IS MADE that you surrender
possession of the property to the undersigned at or before noon of the third (3) day after receipt of
this Notice pursuant to Sections 40.255, 40.280, and 40.290 to 40.420 of the Nevada Revised
Statutes,

YOU ARE HEREBY NOTIFIED that if you are a tenant of the prior owner of the Propetty,
you are to refer to the Notice to Tenant which is attached as Bxhibit A to this Three-Day Notice to
Quit. If you need another copy of the Notice to Tenant, please contact the undersigned below,

UPON YOUR FAILURE TO VACATE OR SURRENDER THE PREMISES AS
DEMANDED, the undetsigned may apply to the Dayton Township Justice Court or other court of
appropriate jurisdiction, for an order from the Court granting BRECKENRIDGE PROPERTY
FUND 2016, LLC possession of the property, Upon the Court granting such an order the Court
may direct the Sherlff or Constable of the County or City to remove the occupant within twenty-
four (24) howrs after the re?eipt of the aforesaid order,

DATED this Z

day of January, 2019,
WEDGEWOOD, LLC

CASEY J. NR].SO¥, ESQ. N
Nevada Bar # 12259

Office of the General Counsel

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

Attorney for Plaintiff
Breckenridge Property Fund 2016, LLC

|

|
t
¢
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NOTICE TO TENANT

TO: VICENTA LINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR.
DAYTON, NEVADA 89403

PLEASE TAKE NOTICE that the above-described real property has been sold at a
foreclosure sale, pursuant to NRS 107 ef seq., and VICENTA LINCICOME is no longer the owner
of the above-described real property, The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NO‘I‘IFIED OF A CHANGE OF OWNERSHIP, The new owner of
the property is BRECKENRIDGE PROPERTY FUND 2016, LLC, 2320 Potosi St,, Ste. 130, Las
Vegas, Nevada 89146,

YOU MUST CONTACT US AND ESTABLISH YOUR BONA FIDE TENANCY in the
property within three (3) business days of receipt of this Notice.

IN ORDER TO ESTABLISH YOUR TENANCY, within three (3) business days of receipt
of this Notice you must furnish a copy of your fully executed, current lease or rental agreement
end proof of all past payments to Breckenridge Property Fund 2016, c/o the owner’s attorney,
Casey J. Nelson, Bsq., at 2320 Potosi S8t Ste. 130, Las Vegas, Nevada 89146, Failure to produce
valid documentation clearly demonstrating a bona fide tenancy will result in eviction proceedings
immediately being brought against all occupants,

A LEASE OR TENANCY shall be considered bona fide only if:

1) The mortgagor/prior owner or the child, spouse, ot parent of the mortgagor/prior owner
under the contract is not the tenant or occupant;

2) The lease or tenancy was the result of an arms-length transaction; and

3) The lease or tenancy requires the receipt of rent that is not substantially less than fair mazket
rent for the property or the unit’s rent is reduced or subsidized due to a Federal, State, or
local subsidy

The new owner reserves the right to challengs the authenticity and validity of any purported lease
or tenancy based upon other terms, conditions, or factors which appear fraudulent or which are not
otherwise standard terms within tesidential leases in the geographic area.

YOU ARE HEREBY NOTIFIED that if you are a bona fide tenant or subtenant in the
property, you must still vacate the property within either 1) 90 days of this notice; or 2) upon
the expiration of the remainder of the term of your bona fide lease, whichever date is later.

YOU ARE HEREBY NOTIFIED that you must continue fo pay rent to
the new owner throughout the remainder of your temancy in order to avoid

eviction proceedings being brought against you for non-payment of rent,

|
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Rent shall be remitted to BRECKENRIDGE PROPERTY FUND 201 6, LL.C at 2320 Potosi
St,, Ste. 130, Las Vegas, Nevada 89146. Your failure to pay rent to the new owner throughout the
notice period or comply with any other term of the agreement or applicable law shall constitute a
breach of the lease or rental agreement and may result in eviction proceedings,

YOU ARE HEREBY NOTIFIED that upon your failure to timely establish your tenancy
ot upon yout failure to fully vacate or surrender the premises as demanded, the undersigned may
apply to the Dayton Township Justice Court or other oourt of appropriate jurisdiction, for an order
from the Court granting BRECKENRIDGE PROPERTY FUND 2016, LLC posgession of the
property. Upon the Court granting such an order the Court may direct the Sheriff or Constabls of
the County or City to remove the occupant within twenty-four (24) hours after the receipt of the
aforesaid order, .

DATED this ) 5 day of January, 2019.

WEDGEWOQOD, LLC

Nevada Bar # 12259
Office of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorney for Plaintiff
Breckenridge Property Fund 2016, LLC

1
!
i
i i
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Attomey or Party wilthout Attorney: For Court Use Only
Wedgewcod, LLC

Casey . Netson, Esq, (SBN 12259)
2320 Potos| Street, Sulte 130

Las Vegas, NV 89146
Telephone No:  {702) 305-0157
Attorney Fort Ref. No. or File No.!
¥ Fofi - Plalntiff Fo RIVERSIDE DR,

Insert name of Court, and jJudiclal District and Branch Court:

Flaintifi  BRECKENRIDGE PROPERTY FUND 2016, LLC
Defendant:  VICENTA LINCICOME; TENANT AND SUBTENANT AND ALL OCCUPANTS

AFFIDAVIT OF SERVICE Hearlng Date! Time; Dept/Div! Case Number:

1, Atthe time of service | was at least 18 years of age and hat a party to this action.
2. lserved caples of the Three-Day Notice to Quit, Notlce to Tenant

3, o Partyserved. Vicenta Lincicome; Tenantand Subtenant and All Occupants
b, Personserved; Posted

4, Address where the party was served: 70 Riverside Drive, Dayton, NV 89403

5. Iservedthe pariy:
a. By Posting, On; Mon, Jan 28 2019(2) at: 02:20 PM by posting a copy of the documents in a consplcuous place on the property.
b. By Malling, On: Moh, Jan 28 2019 by malling a copy of the documents, addressed as shown In ltem 4, via Certifled Mall Issued
by Unlted States Post Office ffom; Las Vegas, NV,

[«

, Petson Who Served Papers:
a, Ton} Ruckman (R-052003, Washoe) d. The Fee for Service was:
b. FIRST LEGAL
2920 N, Green Valley Parkway, Sulta 514
Henderson, NV 89014
¢ {702) 671-4002

Pursuant to NRS 58,045
7. | declare under penally of perfury under the laws of the State of Nevada thut the foregoing Is true and correct. :

01/29/2019 |

(Date} {Signature)
AFFIDAVIT OF 3012508

Iy, SERVICE (55105770) ;

IRS
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Case No.:  18-CV-01332

FILED

JH23 PN L 07

ANTA SCCIRINE

EAURT ADMIGEST R AT >
BRI JUBICIAL 075 Kt

Dépt. No.. 1I Vicletha Tova

Nt et o

S 1L 11

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

LR

ALBERT ELLIS LINCICOME, JR, and
VICENTA LINCICOME,

Plaintiffs,

Vs,

SABES, LLC, a Nevada limited liability compaty, as
Trustee of the Deed of Trust given by Vicenta
Lincicome and dated 5/23/2007; FAY SERVICING,
LLC, a Delaware limited liability company and
subsidiary of Fay Financial, LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S, BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICAN, N.A.;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST I,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DORE 2; MNCM-2018-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants,

ORDER ON
BRECKENRIDGE MOTION
FOR SUMMARY
JUDGMENT

I STATEMENT OF THE CASE

On March 18, 2021, Breckenridge Property Fund 2016, LLC (“Breckenridge™) filed a Motion

for Summary Judgment. On April 15, 2021, the Plaintiffs filed an Opposition, On May 10, 2021,
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Bieckenridge filed a Reply,

II.  ISSUE PRESENTED _
Should the Court grant Breckenridge's Motion for Summary Judgment?

III. SUMMARY OF DECISION

The Court finds that no genuine material issues of fact exist and Breckenridge is entitled to

summary judgment as a matter of law.

IV.  PRINCIPLES OF LAW

A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the
“pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the
evidence is such that a reasonable jury could return a verdict for the non-moving party, Posada v. City
of Reno, 109 Nev, 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences
drawn from the evidence, must be viewed in a light I’I\lost favorable to the non—mﬁving party. Richards
v. Republic Silver State Disposal, Inc., 122 Nev, 1213 (2006), Summary judgment is appropriate and
“shail be rendered forthwith” when the pleadings and other evidence on file demonstrate that no
“genuine issue as to any material (temains) and that the moving party is entitled to a judgment as'a

matter of law, Wood v. Safeway, Inc., 106 Nev, 601, 603 (1990).

B.  NRS540.010
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NRS 40.010 states, “An action may be brought by any petson against another who claims an

estate or interest in real property, adverse to the person bringing the action, for the purpose of

determining such adverse claim,”

D.

NRS 111.180
NRS 111,180 states:

1. Any purchaser who purchases an estate or interest in any real property in good
faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse
rights, title or interest to, the real property is a bona fide purchaser,

2. No conveyance of an estate or interest in real propetty, or charge upon real
propetty, shall be deemed fraudulent in favor of a bona fide purchaser unless it appears
that the subsequent purchaser in such conveyance, or person to be benefited by such
charge, had actual knowledge, constructive notice or reasonable cause to know of the
fraud intended,

NRS 40.250
NRS 40,250 states:

A tenant of real property or a mobile home for a term less than life is guilty of an
unlawful detainer when the tenant continues in possession, in petson or by subtenant, of
the property or mobile home or any part thereof, after the expiration of the term for
which it is let to the tenant, In all cases where real property is leased for specified
term or period, or by express or implied contract, whether written or parol, the tenancy
terminates without notice at the expiration of the specified term or period, _

* FINDINGS OF FACT

1. In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive,

Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded
deed. The deed of trust identified Sierra Pacific Mortgaéc Company, Inc. as the lender and
Mortgage Electronic Registration Systems, Inc, “MERS" as the beneficiary and nominee of

the lender, Vicenta Lincicome executed documents creating the deed of trust and note and

understood she had a 30-year maturity date,
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3,

On August 15, 2011, MERS recotded an assignment of the deed of trust, transferring the
interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans

Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its
interest to U,S, Bank.

In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed of trust at the time recorded a notice of default.
In July 2009, BANA offered the Plaintiffs a loan modification agreement “LMA.” The new
loan balance was $417,198.58. The Plaintiffs were provided a post office box to send
payments,

BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch
in Carson City on September 1, 2009. The Plaintiffs attempted to make the second
payment at a BANA Branch but it was rejected as BANA's computer systein did not
recognize the LMA. The Plaintiffs believe the breach of LMA occutred in 2009 and 'their
deposition testimony states they were awatre of the breach at that time.

The Plaintiffs made no other attempt to mail the payments. BANA then notified the
Plaintiffs in October of 2009 stating that the loan had not been modified. Howevet, then
BANA signed the LMA and recorded it in March of 2011,

In April of 2010, the Plaintiffs filed for Chapter 13 bankruptcy and listed the debt for the
property at $381,000. The Plaintiffs made no payments at the time of bankruptey filing or

during the bankruptey. The Plaintiffs did not challenge the underlying obligation.

AA03969
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10,

11,

BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no
payments on the offer. BANA offered another modification on April 2015 but the loan was
service released to Fay Servicing prior to the final payment,

In January 2015, the Bankruptey court terminated the automatic stay as to BANA. A final

\

" decree was filed by the Bankruptcy Court in July of 2015.

12.

13.

14,

15.

16.

17,

On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of
default,

On December 1, 2017, Vicenta Lincicome filed a petition for foreclosure mediation
assistance in the Third Judicial District Court, 17-CV-01346, naming Sables, U.S, Bank
and Fay Servicing as interested parties.

The Mediator's Statement indicates that Vincenta Lincicome was represented by Geoff
Giles, Esq, at the Mediation, The Plaintiffs agreed to a Deed in Lieu of Foreclosure, All
parties signed the statement on April 3, 2018, The Plaintiffs had the opportunity to make
three payments of $2462.30 as an offered trial period plan. The paﬁents had to be made
on April 1, 2018, May 1, 2018 and June 1, 2018,

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in
lieu of foreclosure, A certificate for foreclosure was issued.

The Plaintiffs did not place the required monthly payments in a bank account or escrow
account. Plaintiffs spent all of their income on either items. Plain‘tiffs do not have
sufficient funds to pay off what is owed under any theory as to what instrument controls the
computation of what is owed.

In depositions attached to the Motién for Summary Judgment, the Plaintiffs .admitted. that

they could not afford to make payments on the mortgage. The Plaintiffs have never averred
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VI.

to the Court that they are ready, willing, and able to perform on the original mortgage or

subsequent modifications,

18. The foreclosing party recorded a Notice of Default and Notice of Sale against the subject
property,

19. On November 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual
claims and declaratory relief regarding the foreclosure sale of the subject property.

20. On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and
then filed an Application for Ex Parte Restraining Order, Préliminary Injunction and
Permanent Injunction with the Court,

21, On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the

* Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount
of $2,105.10 per month thereafter, The Plaintiffs did not file the bond.

22. The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the
property for $294,000,01,

23. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge’s purchase of
the subject propeﬁy was recorded, |

ANALYSIS

The Court incorporates the legal findings, factual findings and -analysis contained in its

separate “ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/

GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF-2013 M4

LEGAL TRUST, US BANK AND FAY SERVICING LLC.,” As Breckenridge purchased the subject

property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims

to title of the property.
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VI, CONCLUSIONS OF LAW

Breckenridge is entitled to a motion for summary judgment in its favor,

ORDER
Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that

Breckenridge’s Motion for Summary Judgment is GRANTED.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is
VACATED. The Court found the pleadings sufficient to enter an order without argument,

DATED: This 23" day of June, 2021.

i J
g

L"M ~.

HON. LEON ABERASTURI
DISTRICT JUDGE

AAQ03972
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Certificate of Mailing

I bereby certify that I,

Gure Thag

» am an employee of the Third Judicial

District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document

was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq,
Millward Law, Ltd.

1591 Mono Ave.

Minden, NV 89423

Scott R, Lachman, Esq,
Akerman LLP

'1635 Village Center Cir, Ste, 200

Las Vegas, NV 89134

Casey J, Nelson, Esq, ‘
Wedgewood, LLC -
2320 Potosi St,, Ste, 130

Las Vegas, NV 89146

DATED: This 2 5 v ‘[day of )

v e

Shadd A, Wade

Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd., Ste. 120
Las Vegas, NV 89148

Matthew K, Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M., Hernandez, Esq.
Wright, Finlay & Zal, LLP
7785 W, Sahara Ave,, Ste, 200
Las Vegas, NV 89117

Employee of Hon, Leon Aberasturi
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COME NOW, Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and through their
attorneys, Michael G. Millward, Esq., of Millward Law, Ltd., and Justin M. Clouser, Esq., of
Clouser Hempen Wasick Law Group, Ltd., and hereby request preparation of a transcript of the

proceedings before the District Court, specifically:

Judge hearing the proceeding: Hon. Leon Aberasturi
Dates of proceedings: November 20, 2018
April 15, 2019

February 4, 2020

Portion of Transcripts: Entire Proceedings

This Notice requests a transcript of the above-proceedings. I recognize that I must serve
a copy of this form on the opposing parties and the court reporter in the above-referenced
mater, and that the court reporter shall have 30 days after the date that a request form is
served to (i) file the original transcript with the district court clerk; and (ii) deliver to the party
order the transcript 1 certified copy and an additional | certified copy for the appendix.
Respectfully submitte(jaﬁéy of September, 2021
MILLWARD LAW, LTD.

ichael G. Millw/ard/qu. —
NSB: 11212

Attorney for Petitioner
1591 Mono Ave,
Minden, NV 89423
(775) 600-2776

REQUEST FOR TRANSCRIPT PAGE 2 OF )
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Breckenridge hereby incorporates it Opposition to Plaintiffs’ Motion for Stay Pending

Appeal as its reply in support of its Motion for Entry of Order Granting Permanent Writ of

Restitution and Payment of Overdue Rents.

Dated this 5% day of October 2021.

2-

HUTCHISON & STEFFEN;PLLC

lex R. Velto
10080 West Drive, Suite 200
Las Vegas, 89145
mschriever@hutchlegal.com

Wedgewood, LLC

Office of the General Counsel

Casey J. Nelson, Esq. (12259)

2320 Potosi Street, Suite 130

Las Vegas, Nevada 89146

E-mail: caseynelson@wedgewood-inc.com

Attorneys for Defendant
Breckenridge Property Fund 2016 LLC
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1 CERTIFICATE OF SERVICE
2 I hereby certify that on the date indicated below, I served a true and correct copy of the
3 || BRECKENRIDGE PROPERTY FUND 2016°S REPLY IN SUPPORT OF MOTION FOR
4 ||ENTRY OF ORDER GRANTING PERMANENT WRIT OF RESTITUTION AND
5 || PAYMENT OF OVERDUE RENTS via U.S. Mail to the parties designated below.
6
Michael G. Millward, Esq. Justin M. Clouser, Esq.
7 ||MILLWARD LAW, LTD. 1512 US Highway 395 N, Ste. 1
8 1591 Mono Avenue Gardnerville, NV 89410
Minden, NV 89423 Attorney for Plaintiff
9 ||Attorney for Plaintiffs
10 (| Darren T. Brenner, Esq. Shadd A. Wade, Esq
Ramir M. Hernandez, Esq. ZIEVE BRODNAX & STEEL
- 11 || WRIGHT FINLAY & ZAK, LLP 9435 W. Russell Road, #120
12 7785 W. Sahara Avenue, #200 Las Vegas, NV 89148
Las Vegas, NV 89117 Attorney for Sables, LLC

13 || Attorney for Prof-2013-M4 Legal Title Trust by
US. Bank, National Association as Legal Title
14 || Trustee; Fay Servicing, LLC, and Shellpoint
5 Mortgage Servicing, LLC

16 || Melanie Morgan, Esq.

Scott R. Lachman, Esq.

17 ||ACKERMAN, LLP

1635 Village Center Circle, #200
18 || Las Vegas, NV 89134

19 Attorney for Bank of America

20 DATED this 5th day of October 2021.

2 AMW

22 An Employee of HUTCHISON & STEFFEN
23

24
25
26
27
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In The Matter Of:
ALBERT ELLISLINVICOME,JR.AND VICENTE LINCICOME vs
SABLESLLC,

November 18, 2020

Capitol Reporters
628 E. John S # 3
Carson City, Nevada 89706
775 882-5322

Original File 11-20-18lincicome.txt
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Case No. 18-CVv-01332

Department |1

IN THE TH RD JUDI Cl AL DI STRI CT COURT
N AND FOR THE COUNTY OF LYON, STATE OF NEVADA
BEFORE THE HONORABLE LEON ABERASTURI
DI STRI CT JUDGE, PRESI DI NG

LI NCI COVE,
Plaintiff,
VS.
SABLES, LLC, et al.,

Def endant s.

N N N e’ e e e e e

JAVS- RECORDED TRANSCRI PT OF PROCEEDI NGS
MOTT ONS HEARI NG
TUESDAY, NOVEMBER 20, 2018
YERI NGTQN, NEVADA

Transcri bed by: Shel li e Loom s,

CAPI TOL REPORTERS (775) 882-5322

RPR

1
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APPEARANCES:

For Li nci cone: MIlward Law, LTD.

M chael G MIlward, Esq.
For Fay Servicing, LLC Ram r Hernandez, Esq.
For Bank of Anmerica: Akerman, LLP

Brent Lachman, Esq.

CAPI TOL REPORTERS (775) 882-5322
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YERI NGTON, NEVADA, TUESDAY, NOVEMBER 20, 2018
- 000-

THE COURT: Ckay. Al right. So we're going to
go on the record on 18-CV-01332. W're here on the
restraining order, and could |I have the parties state their
names for the record and counsel ?

MR M LLWARD: Your Honor, Mchael MIlward on
behal f of Alvarez, Lincicone and then (indiscernible)

Li nci cone.

THE COURT: Al right.

MR. HERNANDEZ: Ramr Hernandez, Bar Nunber
13146, on behalf of Fay Servicing and the U S. Bank of Trust,
Your Honor.

THE COURT: kay. Al right. And have there
been any di scussions and possi bl e agreenments or anything of
that nature before | start the hearing?

MR. HERNANDEZ: Your Honor, we briefly tal ked
about it before the hearing, but we have not cone to any
resol ution.

THE COURT: Al right. Wuld it help if | gave
you nore tine? This is the only matter | have this afternoon,
so if you wanted to discuss for 15, 20 nore mnutes, | don't

have a probl em
CAPI TOL REPORTERS (775) 882-5322
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MR, HERNANDEZ: After the discussions,

Your Honor, | don't think there's agreenents (i ndiscernible)
possi bl e resol uti on.

THE COURT: Ckay.

MR. HERNANDEZ: W th opposing counsel, unless
opposi ng counsel disagrees. |If he wants to talk 15 m nutes,
|*'m happy to do it.

THE COURT: Yeah, do you want nore tine?

MR M LLWARD: Your Honor, we discussed authority
that he has to settle under certain terns.

THE COURT: kay.

MR. M LLWARD: And he doesn't have such
authority.

THE COURT: Ckay.

MR. HERNANDEZ: But | can get nmy client on the
phone if | need to, Your Honor, but | think we're so far apart
on anything realistic, but I think it (indiscernible).

THE COURT: Ckay. Al right. That's fine.
just always ask. You know, it's always easier if we can cone
up to some resolution and then depending how this goes, | can
always bring in a nediator if that helps.

All right. So as the noving party, M. MIlward,
"Il have you go first and I did receive a copy of the

exhibits fromthe bank and | appreciated that. And are there
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any other exhibits or anything else?

MR. M LLWARD: Those are our exhibits, Your
Honor, that has been (indiscernible).

THE COURT: Ch, these are your exhibits?

MR MLLWARD: That's right.

THE COURT: kay.

MR. M LLWARD: Your Honor, with regards --

MR. HERNANDEZ: Are you sure, Your Honor? | know

-- ny office sent a binder up here.

THE COURT: Yeah, | have a binder, M. MIIward.
It's -- the first filing | have is the response to
appl i cation.

MR M LLWARD: Yeah, Your Honor, the binder |'ve
provided starts with a prom ssory dated May 23rd, 2007,
(indiscernible). So it mght be the other binder to your
left.

THE COURT: Were is that? OCh, okay.

THE CLERK: (I ndiscernible).

THE COURT: Al right. Al right. 1Is there
going to be any objection to the Court considering any of the
exhi bits that have been previously presented?

MR. HERNANDEZ: M. M I Iward (indiscernible)
coupl e of docunents. For the purposes of this hearing,

Your Honor, I'mnot going to object to those docunents.
CAPI TOL REPORTERS (775) 882-5322
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THE COURT: Al right then. And how about you,
M. MIIlward?

MR M LLWARD: Your Honor, |'mnot sure what the
bi nder (indiscernible) that's been provided contains. [If it
provi des no other docunments that | provided in the response,
then | have no objection.

THE COURT: Al right. Yeah, no, these are the
docunents that were attached to the response.

MR HERNANDEZ: Ckay.

THE COURT: Al right.

MR MLLWARD: All right. Your Honor, as to the
other defendants in this matter, | understand that there was a
request for themto attend by phone. |'mnot sure if that --

THE COURT: Al right. 1s that the Ackerman | aw

firn?

MR M LLWARD: | believe so.

THE COURT: kay. GCet them

All right. Good afternoon. This is Judge
Aberasturi. Who do | have on the tel ephone?

MR, LACHMAN:  Your Honor, this is Scott Lachman
from Ackerman on behal f of Bank of Aneri ca.

THE COURT: Al right. One nore tine. [|'m
having difficulty hearing you.

MR, LACHMAN: |'msorry, Your Honor. This is
CAPI TOL REPORTERS (775) 882-5322
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Scott Lachman.

THE COURT: Scott Lotson?

MR. LACHMAN:. Lachman. That's L-A-CGH MA-N

THE COURT: Ckay. Al right. And are you having
any difficulty hearing himor --

MR. LACHVMAN: |'m hearing an echo.

THE COURT: Yeah, let nme just try to adjust.

Does Judge Schl egel m | ch have anythi ng going on?

THE CLERK: No.

THE COURT: Al right. Can you speak up again,
sir?

MR. LACHVAN: Yes, this is Scott Lachman from
Ackerman on behal f of Bank of America, Bar Nunmber 12016.

THE COURT: Al right. GCkay. Al right. Ws
anyone else intending to participate today?

MR MLLWARD: |'mnot aware of any other person
| know that there is another individual representing Sables,
LLC. | don't know if he had made any request.

THE COURT: Al right. | don't believe that
there were any other requests in the --

What |'mgoing to do is I'mgoing to put you on
hold, sir. W're going to have to go to the other courtroom
and use the -- the other courtroomhas a better sound system

Al right.
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So I'mgoing to put you on hold, sir, and we'l]l
probably pick up in about five m nutes.

MR. LACHVAN. Okay. Geat. Thank you, Your.
Honor .

(Recess.)

THE COURT: We're back on the record in
18- Cv-01332. We've switched courtroons due to the probl ens
with the tel ephone. Let's hope it works now

All right. Good afternoon. This is
Judge Aberasturi again. Wo do | have on the tel ephone?

MR, LACHMAN:  Your Honor, this is Scott Lachman
from Ackerman on behal f of Bank of Aneri ca.

THE COURT: Al right.

MR. LACHVAN: Bar Number 12016.

THE COURT: Al right. And I can hear you a | ot
better, so thank you. Al right. So we've just discussed
the -- previously that | have the two binders fromthe
different parties.

On behal f of your client, had you filed anything
or were there any docunents that you wanted ny to see on
behal f of Bank of Anerica?

MR. LACHVMAN: No, Your Honor. | was retained as
counsel yesterday, so I'mjust getting up to speed. Based on

ny review of the public record, it does not appear, at first
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gl ance,

or the foreclosure.

remain in on the case or what are your druthers?

M. MIllward, it's your notion and then M. Hernandez next,

and then I'lIl do Bank of America and that's the routine we'l|

foll ow.

woul d pull the m crophone as close as you can to yoursel ves

SO --
right.
al | ow,

that Bank of Anmerica has an interest in the property

THE COURT: Ckay. Al right. So did you wish to

MR, LACHVAN: | intended to listen.

THE COURT: kay.

MR. LACHVAN: And chine in if necessary.

THE COURT: Ckay. Al right. So how it goes,

All right?
MR. M LLWARD: That sounds fine, Your Honor
THE COURT: Ckay.
MR MLLWARD: And, Your Honor, if I may --
THE COURT: And |let nme just ask, though, if you

MR. M LLWARD: Sure.

THE COURT: -- we don't have any issues. Al
Go ahead.

MR M LLWARD: Your Honor, if the Court wll
woul d like to just make a brief opening.

THE COURT: Al right. Go ahead.

MR MLLWARD: And then present wi tness testinony
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as well as --
THE COURT: Go ahead.
MR M LLWARD: (Indiscernible).
MR HERNANDEZ: Your Honor, | am not prepared for

an evidentiary hearing today. This is a hearing on the notion

of the merits. |If the Court wi shes to (indiscernible)
evidentiary hearing, | believe it would be, | would need to
call ny own witnesses as well, Your Honor.

THE COURT: Ckay.

MR. HERNANDEZ: That's how -- I'msorry, if
that's the way that things are done here. That's not
generally -- and this is ny first time appearing before this
district court.

Generally, when |'ve appeared in Washoe or Cark
County, generally we have an evidentiary hearing and | get to
prepare for that evidentiary hearing and bring ny own w tness
(i ndi scernible) hearing on the notion and then if you decide
you need nore evidence, you just kick it out. |I'mjust
here --

THE COURT: Al right. Wat evidence were you
intending to --

MR. M LLWARD: Your Honor, the evidence | was
going to present would conformwi th the evidence presented in

the nmotion, primarily the affidavit and statenents of ny
CAPI TOL REPORTERS (775) 882-5322
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client.
| guess if opposing counsel would have the Court
consi der those -- that affidavit as actual evidence and

testinmony of ny client in the proceeding, then | would be fine

W t hout --

THE COURT: Putting on additional.

MR MLLWARD:. What's that?

THE COURT: W thout having to put your clients on
for additional information. GCkay. Al right. |Is there --

MR, HERNANDEZ: That's fine, Your Honor. |If
Your Honor believes there's still issues of fact, you know, of

course, if the Court wishes to hold an evidentiary on the
prelimnary injunction notion, | believe that we can prevai
on the legal nmerits without having to go based on the facts
t hat they presented.

But if the Court wants to do that, then that's at
the Court's discretion obviously.

THE COURT: Al right. Wll, I -- what the Court
intended to do was to look at the -- in ternms of the facts
presented in the affidavit. The only thing |I'm concerned in
terns of what you provided to the Court as well seens to --
you' ve added additional facts to their affidavit.

And so in ternms of ny review under the applicable

rules, | guess that's where |1'd have a concern. But, again,
CAPI TOL REPORTERS (775) 882-5322
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if thisis -- was set as a prelimnary, I'"'mrequired to set it
within so many days and |'ve done that.

MR. HERNANDEZ: Well, Your Honor, | have included
decl aration (indiscernible) docunents.

THE COURT: Right.

MR. HERNANDEZ: So that's our position,

Your Honor, with our (indiscernible) that these docunents were
docunents that were -- we've readily produced here, so --

THE COURT: Ckay. Al right. So let's just go
ahead. |'mnot hearing any objections to the facts as
contained in the affidavit or the need to clarify, so go ahead
wi th your argunent.

MR MLLWARD: Al right, then, Your Honor. Then
what |'mgoing to do is nake | egal argunent and point out a
few things fromthe docunents provided to the court as
evidence and | guess extract information that | really want
the Court to pay close attention to.

The -- this matter, Your Honor, pertains to a
2009 |l oan nodification agreenment that was breached by Bank of
Anerica. And when | say "breached,” paynents were refused
fromny client.

My client worked for a year and a half trying to
make paynments to Bank of Anerica, calling regularly, trying to

find out why a loan nodification that she entered into with
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Bank of Anmerica in 2009 was not accept ed.

Thereafter, Bank of America signed the |oan
nodi ficati on agreenment and recorded it, and there is no
di spute as to the parties that it was signed and recorded.
There's no dispute that it exists and that it's effective and,
in fact, Your Honor, the notice of default here refers to the
| oan nodi fication.

However, every statenment provided to the Court
that is admtted now as evidence reflects terns fromthe
original 2007 agreenent.

If, in fact, this loan nodification was an
effective agreenent and all of parties would agree that it is
effective, then the ternms of the current statements that have
been sent by Bank of Anerica and by Fay Servicing in this case
woul d reflect those ternms, but, in fact, they do not. They
only reflect the terms of the 2007 agreenent.

The | oan nodification agreenent was not foll owed
and it continues not to be followed. It was breached in 2009
and the parties continue to be in breach by not adopting the
| ower interest rate, by not adopting |ow -- the extended
| ength of the term

And so as to that factual piece, | would |like the
Court to be aware that there is no docunents -- docunentary

evi dence showi ng that even though it was recorded, signed and
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agreed to, and that ny client nade a paynent on it in

Sept enber 1st of 2009, there is no docunentary evi dence
showi ng that Bank of Anerica or Fay Servicing has in any way
honored that agreenment or accepted paynments on it.

Next, as to the legal argunment for the |eading ny
client's duty of performance on the agreenment. Fay Servicing,
U.S. Bank would like to foreclose on this property because
paynents haven't been made. Paynents haven't been nade
because nmy client couldn't nmake them because no bank woul d
accept them

At no tine has either Bank of Anerica or
U. S. Bank and Fay Servicing gone back and said, oh, we
recogni ze that there's a problemhere.

There's this agreenent that you entered into in
2009 and apparently there was this m x-up and you weren't able
to make paynents on that agreenent. W're wlling to fix this
and go back so that you can nake your paynments. That hasn't
happened.

The accrual of interest and non-paynent shoul dn't
be prejudiced to ny client, should be -- nmy client shoul dn't
be held accountable for it under general contract |aw
principles and a recent case that | just found in Nevada, Cane
versus Price, which is 134 Nevada Advanced Opi nion 26.

THE COURT: What was t he nunber?
CAPI TOL REPORTERS (775) 882-5322
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MR M LLWARD: 134.

THE COURT: Yeah.

MR. M LLWARD: Advanced Opi ni on Nevada 26.

THE COURT: Ckay.

MR MLLWARD: And it's a 2018 case. And it
sinmply says, when parties exchange prom ses to perform one
party's material breach under this prom se di scharges the
non- breaching party to the duty to perform

So you -- the Court can't hold ny client
accountable for m ssed paynents when they weren't able to nmake
themin the first place under the |oan nodification agreenent.

And under that rule of law, the Court should see
this case not as a foreclosure case, but as a case where we've
got a bank trying to enforce a | oan nodification agreenent and
an original deed of trust when, in fact, that bank's
predecessor in interest breached the agreenent, relieving the
Li nci cones of any duty to perform

Now, the Lincicones aren't asking for their house
for free. The Lincicones are just asking for what they agreed
to, which is to be given the right to makes paynents on this
| oan nodification agreement and to be relieved of all the
accruing penalties, interest and non-paynents over the years.
They are relieved of that duty under the |law, they should be

relieved of it now
CAPI TOL REPORTERS (775) 882-5322
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As to the Honeowner's Bill of Rights. So
NRS 107.5001(b) requires that information be provided before a
notice of default is recorded and it requires the information
be provided 30-plus days prior to the recording of the notice
of default.

The information that's supposed to be provided
pertains to the interest rate, the principle balance, the term
of the loan, the accrued m ssed paynents, the accrued
interest, all of the material ternms so that the debtor, the
honmeowner can nake good on the nortgage paynent and correct
and reinstate the | oan essentially.

THE COURT: Al right. And let nme just ask in
terms of what they received, that's Exhibit 167

MR MLLWARD: And that's Exhibit 16 in the
Li nci comes' bi nder, Your Honor.

THE COURT: Yes.

MR MLLWARD: That is the notice of breach and
default. That's the recorded default | do not have and
nei ther does ny client have the actual notice. It would
appear that according to the terns of the notice of default
and the declaration or affidavit attached thereto, that that
docunent woul d have been provided in --

THE COURT: | guess what did they receive that

you're claimng doesn't neet 107.500?
CAPI TOL REPORTERS (775) 882-5322
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MR MLLWARD: Well, that's the problem
Your Honor. It hasn't been produced. W don't have it. But
there's no evidence to the -- no evidence what soever that
they, all of a sudden, woul d have adopted the |oan
nodi fication terms in that notice, even though every statenent
made since then and every statenent nade before then included
incorrect infornation.

THE COURT: Ckay. But what did they receive in
order -- they nust have received sonething fromthe bank
saying we're ready to forecl ose?

MR MLLWARD: Right, right. The indication that
t hat happened is in the affidavit attached to the notice of
default. And so that's, what, two or three pages into the
notice of default.

THE COURT: Al right. Wat docunent is the
notice of default?

MR MLLWARD: |'msorry, Your Honor

THE COURT: | guess | need to understand, what
did they receive -- in order for nme to make a finding as
you're requesting that 107.500 wasn't net, | would have to
| ook at what they did receive.

MR MLLWARD: Right.

THE COURT: Conpare it to what 107.500 requires.

MR MLLWARD: That -- ny client's affidavit --
CAPI TOL REPORTERS (775) 882-5322
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THE COURT: Right.

MR MLLWARD: ~-- provides that they didn't
recei ve anything --

THE COURT: Ckay.

MR MLLWARD: -- that conplies with 107.500.

THE COURT: So what was the first docunent that
they received that indicated the bank was foreclosing? O has
t he bank even started foreclosure at this point?

MR. M LLWARD: Yeah, the bank has. The bank
reported the notice of default.

THE COURT: kay.

MR MLLWARD: And the notice of default says
that -- and I'mjust looking at -- the affidavit saying that
the NRS 107.500 statenent was provided is dated October 5th of
2016.

So sonetine prior to Cctober 5th of 2016, sone
ki nd of statenent was sent and the person signing this
affidavit says that that affidavit -- or that statenent was
sent .

THE COURT: kay.

MR MLLWARD: But ny clients' testinony and
affidavit provides that nothing was received.

THE COURT: Ckay.

MR MLLWARD: At least nothing indicating the
CAPI TOL REPORTERS (775) 882-5322
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correct ternms of the loan, the correct interest rate, the
correct term-- the correct principle balance.

Al of the things that are required by NRS
107.5001(b) were not provided correctly and/or the document
wasn't provi ded.

THE COURT: kay.

MR MLLWARD: As to -- and maybe this is a point
that | needed to clarify. Not only are ny clients seeking a
prelimnary injunction under the Homeowner's Bill of Rights as
it provides for the -- by the Honeowner's Bill of Rights, but
they're al so seeking an injunction because Fay Servicing and
U S. Bank do not have a contract that's enforceabl e because of
t he breach that occurred in 2009 and the successive breaches
in failing to recognize the | oan nodification agreenent
t hereafter.

THE COURT: Al right. Explain that argunment to

MR MLLWARD: Well, if you don't have an
effective deed of trust on property because you breached the
agreenment to enforce -- breached the agreenent allow ng you to
enforce that deed of trust, then you can't seek to foreclose.

And one of the relief -- a part of the relief
sought in the conplaint is declaratory relief as to the rights

and duties of the parties.
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And as to the Lincicomes, the duty to nake
payment was relieved as to Bank of Anerica, Fay Servicing and
U S. Bank. The duty was to honor the agreenent, and because
of their failure to do so, they are no |longer able to enforce
that agreenent and its terns because of a material breach of
t he contract.

THE COURT: Al right. But is the -- isn't the
agreenent separate fromthe deed of trust?

MR M LLWARD: Actually, here, it's a nodified
deed of trust. So it's not a note.

THE COURT: kay. Was --

MR MLLWARD: It's a nodified deed of trust and

THE COURT: So the 2009 agreenent, there was a
nodi fi ed deed of trust and was that filed?

MR. M LLWARD: Yes.

THE COURT: O recorded?

MR MLLWARD: It was recorded. And it was
recorded in 2011.

THE COURT: So a nodified deed of trust is filed
and -- all right. Wat docunent is that?

MR M LLWARD: Yeah, that is going to be the |oan
nodi fication agreenment Nunmber 3.

THE COURT: Nunber 3. Al right. It says |loan
CAPI TOL REPORTERS (775) 882-5322
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nodi fication title of docunent.

MR MLLWARD: And you'll see that it states that
a man (sic.) supplenents the nortgage deed of trust deed to
secure debt (indiscernible) dated May 23rd, 2007.

THE COURT: kay.

MR MLLWARD: And you'll also note in this
docunent that the principle balance is adjusted to
417,196.50 -- | believe that's 58. You'll also note that the
interest rate that is to be charged from 2009 to 2014 is
4. 875 percent.

THE COURT: kay.

MR MLLWARD: On the next page is a step-up |oan
nodi fi cati on addendum which notes that the interest rate in
August of 2014 should step up to 5.375 percent.

THE COURT: kay.

MR MLLWARD: No statement provided in the
evi dence, Your Honor, anywhere indicates the extension of the
termthat the nodification makes, the interest rate, or the
change in paynment or the change in principle balance.

It provides on that first page of Exhibit 3 --
excuse me, second page of Exhibit 3, that the maturity date is
extended to 2049 rather than 2037. 1In essence, it created a
40-year fixed rate loan rather than a 30-year adjustable rate

| oan.
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THE COURT: kay. And who was the servicer at
the time that this docunent was fil ed?

MR. M LLWARD: The servicer was Bank of Anerica

or its predecessor, | believe it's Back Home Loan Servi cing.
THE COURT: kay. Al right. And if | -- again,
| apol ogize. | don't have the opportunity to read all and

everything in seven days.

MR. M LLWARD: Sure.

THE COURT: But was the anended agreenent
transferred?

MR MLLWARD: Was it transferred to the new --

THE COURT: To the new bank and the new servicer?

MR MLLWARD: Well, if the original deed of
trust was anmended by the | oan nodification agreenent and then
that -- excuse ne, yeah, by the |oan nodification agreenent
and then the deed of trust is assigned, | would -- | believe
that there's no reason to separate.

THE COURT: Al right. And this |oan
nodi fication agreenent, did it supplant or did it sinply anmend
the original?

MR MLLWARD: It anmends. According to its
terns, it anmends.

THE COURT: Ckay.

MR MLLWARD: It says it does anmend and
CAPI TOL REPORTERS (775) 882-5322
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suppl enent, but not suppl ant.
THE COURT: Suppl ant, okay.
MR MLLWARD: So it's in addition to those

terns.

THE COURT: Al right.

MR MLLWARD: So | think, next, we have to go to
the statenents to kind of understand -- well, let's nove to

Exhi bit 4, Your Honor, just real quick.

Exhibit 4, and I was m staken earlier, | provided
this docunment to counsel, not believing it was in the binder,
but it made the binder anyway.

Exhi bit 4 provides that these are the terns of
the |l oan nodification agreement. This is the letter that was
provided to nmy client fromBank of Anerica, saying, this is
how we' re nodi fying your loan, this is when the paynents are
going to be due, this is the interest rate.

THE COURT: kay.

MR MLLWARD: So this isn't the agreenent, but
this is the information provided with the agreenment before it
was signed. Then we have sone statenents.

So the first statenment that fails to recognize
the |l oan nodification agreement is under Number 5, and it is a
statenment dated October 29th, 2009. It would appear fromthis

statenment that they have not capitalized the |oan or
CAPI TOL REPORTERS (775) 882-5322
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recapitalized the loan. But the principle balance is stil

381, 150 as the original |oan agreenent says.

It still says it's a 30-year conversion |loan. It
still says that the interest rate is 6.875, rather than the
4.285, and it still shows a past due amount of $42,000 at that

point in tinme, rather than zero, because of the | oan being
capitalized -- recapitalized.

Under Exhibit 6, Your Honor, you'll see all the
evidence that ny client was contacting Bank of Ameri ca.
You' |l see this first page, Decenber 15, 2009, that they
recently received authorization requests fromthe |aw offices
of Charles K Marshall to access their |loan information. They
were | ooking for help at that time. They reached out to other
counsel

You'll see that on March 12th, 2010, that there's
a response to request for information. You'll see on
Cct ober 19, 2011, a request for information and an expl anati on
that they'll receive a letter

They didn't ever receive any docunent indicating
what happened to this |oan nodification, where it went, why it
is not being enforced, why its terns haven't been applied with
the loan. Nothing like that was provided.

And to that point, | think they have to go back

to the |l oan nodification agreenent itself to understand what
CAPI TOL REPORTERS (775) 882-5322
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may or may not have happened here. But if you |look at the
date of recording, it's recorded on May 4th of 2011 and it's
signed by soneone that |ooks like -- | think it says Janes
Smith on March 22nd, 2011.

So it would be speculation for ne to say what
happened here. But we have an agreenent that's effective
Sept enber 1st -- or, excuse ne, effective July 31st of 2009
that's been agreed to and signed, before a notary even, and
recorded and yet its terms have never, ever been applied to
this loan and the bank has -- U S. Bank continually rejected
paynments according to the nodification agreenment and no
statenment from Fay Servicing has ever incorporated the terns
of the |l oan nodification agreenent.

And that's evidenced by the list of statements
here by (indiscernible) Exhibit -- yeah, Exhibit 13.

So under Exhibit 13, which is a |large stack of
exhibits, you'll see that this is now from Fay Servicing. The
outstanding principle balance isn't 417 like the |oan
nodi fication would say there would be.

It's still incorrectly 381, 150 as of
Sept enber 1st of 2015. The interest rate 6.875, instead of
the 4.825. And, in fact, as of Septenber of 2015, it would
have al ready bunped up to the five point -- 5. 375.

The unpaid bal ance is assunmed to be wong because
CAPI TOL REPORTERS (775) 882-5322
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we woul d assunme that they would include the 42,000 that Bank
of America was still saying was owed in Cctober of 2009.
Being as -- being as Bank of Anerica never recognized the
terns of this loan in any of the statenments, it has to be
assuned that because of all the terns continuing to be
incorrect, that these balances are also still incorrect.

W don't have a spreadsheet or any type of
evi dence showi ng the history of the loan to go off of. W
can't state one way or the other that they incorrectly applied
the interest rate. However, if we go off this statenent, then
t hey woul d have.

The statenments provided in Exhibit 13,
Your Honor, go through Cctober 10th of 2018. |It's the |ast
two pages of the Exhibit 13. And what's interesting about the
| ast few statenments is the interest rate fluctuates all over
t he place for no known reason.

It doesn't -- it doesn't relate to the origina
agreenent in 2007. It also doesn't relate to the |oan
nodi fication agreement. It's just wong as to both
agreenents.

The interest rate on, for exanple, the
Novenber 1st, 2018, statenment -- or excuse ne, the -- yeabh,
the Cctober 10th, 2018, statement is 5 percent. You go back

to several pages and | ook at the July 10th, 2017, statenent,
CAPI TOL REPORTERS (775) 882-5322
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it's at 4 percent.

This | oan shoul d have never been bel ow 4. 285 and
we're not conplaining that they were charging the wong rate,
but | think it proves something, that they're not follow ng
the terns of either agreenent.

It looks like the last time that they used the
six point -- 6.875 rate is the 5/10/17 statenent. So
May 10t h, 2017, was the last tine that they used the 6.875
rate. Al rates thereafter are all over the place and | don't
know of any rhyme or reason why they're going from4 to
5 percent and that doesn't nmake sense. But it's certainly not
a recognition of the |oan nodification agreenent because the
rates don't equal what they would be under the | oan nod.

Wth regards to nodifications attenpted by ny
client, they attenpted a half nodification according to
their -- the affidavit of -- and verifications of both ny
clients, they attenpted a nodification wth Fay Servicing.

They attenpted a nodification with Bank of
Anerica and then ultimately the failure to nodify, | think,
does not hing but show an attenpt by my client to correct this
error that occurred in 2009 when Bank of America chose not to,
for whatever reason, adopt the terns of this |oan and accept
payments.

THE COURT: Al right. Now, you say they
CAPI TOL REPORTERS (775) 882-5322
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attenpted to nodify. Didn't they, in fact, nodify?

MR M LLWARD: They have not nodified. There's
no nodification agreenment other than the 2009 nodification
agreenent. So when | talk about the | oan nodification
agreenment, it's a signed agreenent that's now part of the deed
of trust. That's essentially the binding contract that the
parties are operating under. That's the -- that's stated
within the notice of default and admtted to by the parties or
at | east by Fay Servicing and U S. Bank.

As to other nodifications, in 2015, ny clients
attenpted to nodify with Bank of America. They nmade two
paynments. In fact, they -- the interest rate was a great
rate. The ternms were great for them They were excited to
nodify to those terns.

They nmade two paynents. And then on August 1st
of 2015, when they went to make a third paynment, Bank of
Anerica said, |I'msorry, we have transferred your |oan.

You'll have to make your loan with Fay Servicing.

And so it's the testinmony of ny client that Fay
Servicing told ny client on the phone that we will not accept
paynments under a nodification from Bank of America.

So ny client ran to Bank of America, hopped in
the car, drove to Bank of America, the local branch, to make a

paynment and Bank of Anerica refused that paynment. And | know
CAPI TOL REPORTERS (775) 882-5322
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t hat that piece of evidence was provided in the -- in the
nmotion, I'mjust looking for it here, see if |I can find it.
Yeah, that's Nunmber 12, Your Honor.

THE COURT: Al right. But | guess |I'm having
trouble follow ng you, because if there was no nodification,
then why do | even | ook at whether or not they nade paynents
or Bank of Anerica?

MR MLLWARD: | conpletely -- | get that point
and I"'mwth you onit. You're right. M clients wanted,
however, not to deal with this issue like we are today. MW
clients didn't want --

THE COURT: But as a matter of law, they either
amended or they didn't. It's not a, we felt like it, we
tried.

MR MLLWARD: | get it. | get it. The point of
me making the representations, the point of nme discussing the
evidence is not for the Court to consider that they didn't
believe that their nodification was invalid. 1t's because
they wanted to save their hone and they were willing to | ook
past it if a bank would work with themto do so.

They knew that Bank of America, for exanple, was
continuing to send them statenents, saying that you haven't
pai d your nortgage. They knew that threats of foreclosure

were just down the road.
CAPI TOL REPORTERS (775) 882-5322
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THE COURT: Al right. Wll, let's stop there.
So you -- first I"'mhearing it was anended i n 20009.

MR M LLWARD: Yeah

THE COURT: Now |'m hearing that there was action
taken in 2015.

MR MLLWARD: Statenents were given in '15, a
notion for relief of stay fromtheir bankruptcy, and | kind of
ski pped over that. W can just discuss that.

THE COURT: Well, the bankruptcy, like I say, |I'm
not concerned about the bankruptcy because all the bankruptcy
did was say we're not going to take it under our pages.

MR MLLWARD: Well, kind of, it actually proved
sonething. Bank of America did file a claimin the
bankruptcy. They didn't have to. | nean, a creditor doesn't
have to file a claim

But the whole point of their bankruptcy was so
t hat Bank of America would file a claimso that they could
adj udi cate the | oan nodification and force Bank of Anerica to
honor it. Well, Bank of Anerica didn't even appear. They
didn't even ask to be paid.

THE COURT: Yeah, but that doesn't resolve the
i ssues as to what the underlying deed of trust is, and so --

MR MLLWARD: Well, you're right, Your Honor

but | don't think that's at issue. Everybody admts it.
CAPI TOL REPORTERS (775) 882-5322
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THE COURT: Well, no, | -- what | -- we have an
issue. |'mhearing that there was an anended in 2009, it
wasn't filed until later. Then |I'mhearing that there was a
HAMP pr ogram

MR MLLWARD. Sure, but --

THE COURT: You're listing 2015.

MR M LLWARD: But none of those nodifications
actual ly occurred, happened. So the 2015 attenpt by mny
client --

THE COURT: So there was -- there was no
docunents executed by both parties saying --

MR MLLWARD: That's correct.

THE COURT: -- this is changing what's been
previously --

MR M LLWARD: That's correct.

THE COURT: kay. Al right. So then after
2015, what's the next attenpt?

MR MLLWARD: Right. So then Fay Servicing has
their loan. They attenpt to do a nodification with HAWMP, so
they apply. Fay Servicing says, sorry, you don't qualify, we
can't do it.

They then applied under a programthat |'m not
famliar with called HAMP unenpl oyed or underenpl oyed,

unenpl oyed, sonething |ike that, where sonebody is unenpl oyed,
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and therefore, the programis designed for people that don't
have current income so that they can save their hones.

THE COURT: Al right. Wen was that?

MR MLLWARD: That was in, | believe, 2016.
Yeah, 2016.

THE COURT: 2016. Gkay. And again, you're
stating that there's no witten docunents, nobody signed
anyt hi ng.

MR MLLWARD: That's correct.

THE COURT: W just tried to do it and --

MR MLLWARD: Right. They wanted to save their
hone, Your Honor, and they believed that all these threats
that they were receiving fromFay at the point, that they were

receiving fromBank of America were going to |lead to where we

are today.
THE COURT: kay.
MR MLLWARD: And they didn't want to be here.
THE COURT: Al right. What was the next action
t aken?

MR- MLLWARD: The next action after that, they
started working with Senator Reed's office. And after working
with Senator Reed's office, they were offered nodification by
Fay.

They made the three payments on the trial
CAPI TOL REPORTERS (775) 882-5322
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nodi fication, then the terns were provided and they realized
t hat they woul d be making a paynent of $2800 a nonth, which
they couldn't afford.

THE COURT: kay. But, again, you're telling --
you're representing to the Court no docunments were signed, no
agreenents were entered into.

MR MLLWARD: That's correct.

THE COURT: That coul d have possibly affected the
amended deed in 2009.

MR M LLWARD: That's correct.

THE COURT: kay.

MR MLLWARD: O herwse, | think the statenents
woul d reflect something other than the original agreenent from
2007, which they don't.

THE COURT: kay.

MR MLLWARD: | nean, it's -- all the statenents
are conplied with

THE COURT: Al right. So when was the Senator
Reed's -- he recommended Fay, what year was that?

MR M LLWARD: That was 2016, Your Honor

THE COURT: 2016. ay. Then what happened?

MR MLLWARD: After that nodification
(i ndi scernible) Fay began this process.

THE COURT: What is this process?
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MR. M LLWARD: The forecl osure process.

THE COURT: GCkay. And how did they begin this
forecl osure process.

MR MLLWARD: Well, according to the affidavit
attached to the notice of default, they submtted docunents in
2016 to the Linciconmes, saying that this is the current
bal ance you owe. This is the current interest rate, what not,
you need to make a payment or we'll foreclose.

Then after the nodification fell through, they
filed a notice of default. |It's the 27 NOD that is referred
to in the exhibit and that woul d be 16.

THE COURT: 16.

MR MLLWARD: And you'll see that in the notice
of default, it talks about the original agreenent, the
original instrunment executed -- or recorded, excuse ne, on
5/ 25/ 2007. It tal ks about the principle balance being
381, 150. It talks about nonthly installnents being due on
Septenmber 1, 2008. Yeah, it references the | oan nodification
agreenent that was recorded on 5/4/2011.

THE COURT: Right.

MR MLLWARD: And so that's the docunent.

THE COURT: Now, in terms of the anended, which
is what, Exhibit 3?

MR MLLWARD: | believe so, yeah
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THE COURT: Did they substitute a note?

MR MLLWARD: Did they substitute a note?

THE COURT: Right.

MR MLLWARD: They didn't at the time, but
bel i eve the note becones -- as to the discharge entered by the
bankruptcy court, | believe the note essentially goes away and
t he deed of trust being secured by the real property is the
only docunent effective as to being enforced by the creditor.

THE COURT: Ckay. Al right. So then what
happened after the notice of breach and defaul t?

MR MLLWARD: So then nmy clients began the
nmedi ation program So they started nediation, applied for
medi ation, and they had a nediation that occurred in the fal
of 2017. The nediator was unsatisfied with the docunments
provi ded, and therefore, declined to give a certificate.

THE COURT: To foreclose. Then what happened?

MR MLLWARD: Right. Then the nediation was

continued to -- | believe it was April 2018. And | heard,
again, at this point in time, | guess appropriate docunments
were provided. | don't know what the nediator hasn't | ooked
at .

But the nediator encouraged the parties to
resolve the case, to dissolve the matter, the nediation, and

the parties agreed to resolve it with a deed in lieu.
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And so as to the Lincicones, they agreed that the
medi ati on woul d be over, that no | onger woul d the nedi ator
have jurisdiction over -- to prevent the foreclosure of the
case and that the mediation woul d cease essentially upon an
agreenent that they do a deed in |ieu.

THE COURT: kay.

MR MLLWARD: |'ve |ooked for the terns of --
that applied to that agreement. There's no doubt that ny
clients signed off and that the nediator checked the box deed
inlieu, but there are no other ternms to that agreenent that I
see effective.

| certainly don't see anything that woul d show
that my clients waived their rights to nmaking any of the
clains that they're nmaking now, that they agreed that there
was an enforceable, you know, deed of trust, that they agreed
to wai ve any breach by either Fay Servicing or Bank of Anerica
of the Honeowner's Bill of R ghts. None of those things were
stated in the document provided by the nediator.

THE COURT: And why woul d they have to be stated
in the docunent if they're agreeing to do a deed in |ieu?

MR MLLWARD: Wy woul d they have to?

THE COURT: Right.

MR M LLWARD: Because what ny clients believed

that they were agreeing to is sinply what's there, that the
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mediation will end and that they will do a deed in lieu.

And so as to a breach of that agreenment by ny

clients, right, what would the other side be entitled to, the

foreclosure to enforce their rights if they --

THE COURT: Yeah, they'd also be entitled to
specific performance, which would be that your clients turn
over the deed.

MR MLLWARD:. Yeah

THE COURT: In lieu of foreclosure.

MR MLLWARD: | agree, but only if they have

those rights in the first place.

THE COURT: No, if they enter into an agreenent

that states we're willing to walk away fromthis house, we
will give the deed in lieu.

MR M LLWARD: Ckay.

THE COURT: Then everybody signs that docunent,
t he bank could conme to court and say, we want specific
performance, force themto do the deed in lieu transaction
that they promised to do in a mediation, which everybody

agreed that they'd be bound by.

MR MLLWARD: Right. | understand the Court's
point. In fact, fromthe testinony and di scussions with ny
client, I'mnow making representati ons because this isn't part

of the --
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THE COURT: Al right.

MR MLLWARD: -- nmotion. And if the Court wants
to hear testinony, | would be happy to put ny client on.

But as to ny clients's understandi ng, they were
given three options: A nodification, a short sale, or a deed
inlieu. They --

THE COURT: kay. They had counsel at this, did
t hey not?

MR MLLWARD: They did. They did. It wasn't
explained to them They didn't understand.

THE COURT: Al right. So --

MR MLLWARD: That there was no -- well -- but
even back to my point, if I"msitting as counsel in a
medi ation and | ook at the agreement that nmy clients are
being set wwth, I'mlooking at they're not waiving their
rights to make a claimthat the |l ender actually has rights to
foreclose. | nmean, that's not the statenment that's being
agreed to.

THE COURT: Wy not?

MR. M LLWARD: Because --

THE COURT: Because if you're counsel for them
and they're not waiving rights, you sure as hell want to have
on the agreenment that nmy clients are not waiving anything.

MR MLLWARD: | did that. But, in fact, there
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is no agreenent. There is no statenment as to what it neans or
what has been conplied with, or what ny clients rights were
that they were giving up or what they were agreeing to.

THE COURT: But do you understand the
i nplications of what you're asking me to do? You're basically
saying, we throw the mediation program out and that parties go
to nediation, they can agree to whatever they want to do, and
then just throw it out the w ndow because we're not going to
foll ow anynore

MR MLLWARD: Well, yeah, but that seens a | ot
wor se than giving sonebody sonething that they weren't
entitled to for nine years.

THE COURT: It also nmeans in terns of good faith,
when people participate in a nodification process and they go
to a nediation --

MR MLLWARD. Right.

THE COURT: -- and they state to the nediator,
we're willing to settle this by doing this, and then they sign
off on it after they're represented by counsel, for themto
conme back afterwards and say, well, we're not bound by what
t he medi at or says.

MR MLLWARD: Right. | understand that point.
And, in fact, the law that's cited by opposing counsel as to

what the report is referring to, as to what the effect of a
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nmedi ati on agreenent is right.
THE COURT: kay.
MR MLLWARD: That lawfully conmes from Jones v.

Suntrust Mrtgage Inc., which is cited by counsel in their

response. |It's interesting because the argunments nmade in that
case relate to not whether or not a -- the agreenent
satisfies -- it is an agreenent of waiver of rights, an

agreenment as to anything other than as to the code that
surrounds nedi ation; right?

One of the argunments made, for exanple, in that
case is that the lender had failed to offer themalternatives
in the past. And so they were citing the code in the
nmedi ation -- or after the nediation, right, so they failed to
followthe terms of the nediation and failed to nodify |ike
stated; right? And so they then assert these --

THE COURT: Well, let nme just ask, though. On
the basis of the nediator's decision, did the lawsuit go
f orwar d?

MR MLLWARD: Didthe lawsuit go forward?

THE COURT: O did the foreclosure go forward?

MR MLLWARD: In that case?

THE COURT: No, in this case. Everybody stopped
what they were doing because they believed that they had an

agreenent to the case and therefore --
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MR MLLWARD: Well, actually it's kind of
interesting. The nediation certificate --

THE COURT: Right .

MR MLLWARD: -- didn't come out until Cctober

of 2018, Cctober 4th. So ny clients reacted as quickly as
t hey coul d.

THE COURT: kay.

MR M LLWARD: T