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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

***

ALBERT ELLIS LINCICOME,JR. and
VICENTA LINCICOME.

Plaintiffs,

VS.

SABES. LLC. a Nevada limited liability company, as
Trustee ofthe Deed of Trust given by Vicenta
Lincicomc and dated 5/23/2007; FAY SERVICING,
LLC. a Delaware limited liability company and
subsidiary ofFay Financial. LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICAN. N.A.:
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liabilitycompany; NEWREZ, LLC. d/b/a
SHELLPOINTMORTGAGE SERVICING,LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II.
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-ZOlS-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

ORDER DENYING
PLAINTIFFS MOTION FOR
PARTIAL SUMMARY
JUDGMENT/ GRANTING
MOTIONS FOR SUMMARY
JUDGMENT FILED BY
BANA, PROF-2013 M4
LEGALL TRUST,US BANK
AND FAY SERVICING LLC

1. STATEMENT OF THE CASE
On March 19, 2021. the Plaintiffs ?led a Motion for Partial Summary Judgment. On April 19,

2021, Defendants. Prof-2013M4-Legal Trust, by U.S. Bank. National Association, as Legal Title
trustee (“U.S. Bank Trust") and Fay Servicing LLC ?led an Opposition. On May 5, 2021.
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Breckenridge Property Fund 2016. LLC joined the Opposition. On May 6. 2021. Plaintiffs ?led a

Reply.

On March 25, 2021. Shellpoint Mortgage Servicing ?led a Motion for Summary Judgment. On

the same date Prof-2013 M4 Legal trust, US. Bank. National Association as Legal Trustee ("U.S.
Bank Trust") and Fay Servicing LLC. ?led a Motion for Summary Judgment. On April 15, 2021, the

Plaintiffs ?led an Opposition. On May 6, 2021 Prof-2013 M4 Legal trust. US. Bank, National
Association as Legal Trustee (“U.S. Bank Trust") and Fay Servicing LLC. ?led a Reply. On May 10.

2021 Shellpoim Mortgage ?led a Reply.

On March 17, 2021. Bank ofAmerica, hereinafter “BANA.” ?led a Motion for Summary

Judgment and request for discovery sanctions. On April 15, 2021, the Plaintiffs ?led an Opposition.
On May 5, 2021, BANA ?led a Reply. Defendant Breckenridge Property Fund 2016, LLC

("Breckenridge")joined in the Motion on March 29, 2021. Defendants Prof—201 3 M4-Legal Title

Trust, by US. Bank, National Association, as legal Title Trustee (US. Bank Trust"), Defendant Fay

Servicing LLC ("Fay") and Shellpoint Mortgage Servicing. LLC ("Shellpoint")j0inedthe Motion on

April 19. 2021.

Il. ISSUE PRESENTED
Should the Court sanction the Plaintiffs for discovery violations?

Should the Court grant the Plaintiffs' Motion for Summary Judgment?

Should the Court grant the Defendants” Motions for Summary Judgment?

III. SUMMARY OF DECISION

The Court ?nds that the Plaintiffs violated NRCP Rule 16.1 and sanctions are appropriate.
The Court ?nds that no genuine material issues of fact exist and Plaintiffs are not entitled to

summary judgment as a matter oflaw.

The Court ?nds that no genuine material issues of fact exist and the Defendants are entitled to

summary judgment as a matter of law.

IV. PRINCIPLES OF LAW

AA03752
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NRCP 56(c) requires a court to enter summary judgment in favor ofa party when the

"pleadings. depositions. answers to interrogatories, and admissions on ?le. together with af?davits. if

any. Show that there is no genuine issue as to any material fact and that the moving party is entitled to

ajudgmem as a matter of law. " NRCP 56(c). A genuine issue of material fact exists where the

evidence is such that a reasonable jury could return a verdict for the non-movingparty. Posada v. City

ofRem), 109 Nev. 448 (1993).

When reviewing a motion for summaryjudgment,the evidence and all reasonable inferences

drawn from the evidence. must be viewed in a light most favorable to the non-movingparty. Richards

v. Republif Silver State Disposal. Inc. 122 Nev. 1213 (2006). Summaryjudgmemis appropriate and

“shall be rendered forthwith" when the pleadings and other evidence on ?le demonstrate that no

"genuine issue as to any material (remains) and that the moving party is entitled to ajudgment as a

matter oflaw. Wood v. Sq/éway. Inc. 106 Nev. 601. 603 (1990).

B. Statutes of Limitation

NRS 1 1.190 states in relevant pan:

(1) Within 6 years:
(a) Except as otherwise provided in NRS 628.420 and 176.275, an action upon a

judgment or decree of any coun ofthe United States. or ofany state or territory within
the United States, or the renewal thereof.

(b) An action upon a contract, obligation or liability founded upon an instrument in
writing, except those mentioned in the preceding sections ofthis chapter.

C. Enforceabilitv of FMA Agreement

The Supreme Court held in (fain v Price, 134 Nev. 193 195 (2018), that to be "legally
enforceable. a contract “must be supported by consideration." In Jones \' Sun'l'ruks'l Mtg, Inc. 128 Nev.
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188. 19] (2012) the Nevada Supreme Court held that “Consideration is the exchange 0le promise or

performance. bargained for by the parties." The Jones Court held:

A party's af?rmation ofa preexisting duty is generally not adequate consideration to

support a new agreement. See (Yy, ofClark v. Bonanza No. I. 96 Nev. 643. 650. 615
P.2d 939. 943 (1980). However, where a party's promise. offered as consideration,
differs from that which it already promised, there is suf?cient consideration to support
the subsequent agreement. 3 Willimm on Comma/s § 7:41 (4th ed. 2008).

In Jones, the Nevada Supreme Court had to determine the validityot'a signed agreement

resulting from Nevada's Foreclosure Mediation Program. The Jones Court held that, “when an

agreement is reached as a result of an FMO mediation. the parties Sign the agreement, and it otherwise

comports with contract principles. the agreement is enforceable under District Court Rule 16."id.

District Court Rule 16 states:

N0 agreement or stipulation between the parties in a cause or their attorneys, in respect
to proceedings therein, will be regarded unless the same shall. by consent, be entered in
the minutes in the form of an order. or unless the same shall be in writing subscribed by
the party against whom the same shall be alleged, or by the pamy's attorney.

NRS 40.453 states:

Except as otherwise provided in NRS 40.495:
1. It is hereby declared by the Legislature to be against public policy for any

document relating to the sale of real property to contain any provision whereby a

mortgagor or the grantor of a deed of trust or a guarantor or surety of the indebtedness
secured thereby. waives any right secured to the person by the laws of this state.

2. A court shall not enforce any such provision.

In Lowe Enterprise Residenlial Par/Hers, L. P. v Eighth Judicial Dix/rid Court ex rel, County

Off/ark. I 18 Nev. 92, 104 (2002) the Nevada Supreme Court delved into the legislative history of

NRS 40.453. The Court held that a "review ofthe legislative history reveals that NRS 40.453 was

enacted to protect the rights created by Nevada's anti—de?ciency legislation. not to protect the right to a

jury trial." This statute does not prohibit parties from agreeing to provide a deed in lieu of foreclosure.

D. Claim Preclusion
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The Nevada Supreme Court has adopted a three—pan test to determine the availabilityofclaim

preclusion: "(1) the parties or their privies are the same, (2) the ?nal judgment is valid. and (3) the

subsequent action is based on the same claims or any part ofthem that were or could have been

brought in the ?rst case." G.('. ”bl/ace. Inc. v Eighth Judicial District (burr. 127 Nev. 701. 706

(2011), citing to Five Star, 124 Nev. at 1054, 194 P3d at 713 (footnote omitted).

E. Repudiation/Renunciation/Anticipatory Breach

17B C.J.S. Contracts § 718. Acls constitutingrenunciation or repudiation, states:

In order that the rule permitting the immediate institution Ufa suit on the renunciation
or repudiation oi‘a contract may apply, the renunciation or repudiation must be a

present one. It must also be entire, or total. covering the entire performance to which
the contract binds the promisor. or the refusal to perform must be ofa covenant going
to the whole consideration. Furthermore. the renunciation or repudiation must be
absolute or unequivocal. It has also been said that in order to be effective for this
purpose, the renunciation or repudiation must be Clear. strict. positive, de?nite. speci?c.
distinct. ?nal. unquali?ed. or unconditional.

In order to constitute an absolute and unequivocal repudiation. no precise fonn of
words is necessary. Whether an anticipatory repudiation has occurred is determined on
a case-by—case basis. depending on the particular language used.
The repudiation or renunciation may be by language or act making it futile for the other
party to proceed, An intent to repudiate may be expressly asserted or circumstantially
manifested by conduct. However, a pany's words and acts communicated to the other
party. not its intention. should control. Thus, a mere expression ot‘intention not to
perform, or not to be bound. is not enough, nor is a mere threat to abandon. or a mere
assertion that the party will be unable. or will refuse. to perform the contract. At the
same time. a refusal to perform may itself be a repudiation ofthe contract, in spite ofa
party's words seeking to reassure the other party ofits intent to perform in the future.

178 C.J.S. Contracts § 722. Eleclion.s' afremedies upon renunciation Qfexecumry contract—

Acceplam'e or rejection Qf’remmc'ialion states:

The party injured by an anticipatory breach has an election to accept or reject the
refusal of performance. For the doctrine ofbreach by anticipatory repudiation to be
applied, the nonrepudiating party must treat the repudiation as a breach. That is. it must
accept and act on it. Moreover. it must also act promptlyand within a reasonable
time. However. the effect ofan anticipatory repudiation is not nulli?ed by the fact that
the nonrepudiating party attempts to enforce performance.
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The renunciation ot‘a contract by the promisor before the time stipulated for
performance is not effective unless such repudiation is unequivocallyor af?rmatively
accepted by the promisee. Ifthe promisee declines to accept the renunciation and
continues to insist on the performance of the promise, as it may do. the contract remains
in existence for the bene?t. and at the risk. of both parties, and is binding on them. and,
ifanything occurs to discharge it from other causes. the promisor may take advantage
of such discharge. Where the contract thus remains in existence, no actionable claim for
damages arises until the time for performance expires. Furthermore. a repudiation not

treated as an anticipatory breach is immaterial in an action thereafter brought to enforce
the contract.

If. after the attempted renunciation by one party to the contract, the other party elects to
treat the contract as still binding and to await the time for full performance. it is

incumbent on the party making such election to perform such ofthe obligations as may,
in the meantime. fall on it under the terms of the contract.

F. Tender of Pavments

{5 47: 1 Showing of readiness and willingness to perform. 15 Williston on Contracts § 47:1 (4th

ed.) states:

A party to a contract who complains that the other party has breached the terms of the
contract must prove performance ofthe contract on his or her own part or a valid and
unconditional tender of performance rejected by the other party. Tender of performance
in this regard combines readiness, willingness, and ability to perform. In order to be

valid. tender ofpaymenl on a contract must be: (1) timely; (2) made to the person
entitled to payment; (3) unconditional; (4) an offer to pay the amount of money due;
and (5) coupled with an actual production ofthe money or its equivalent. The rules that
govern tenders are strict and strictly applied: a tender must be one of full performance
and unconditional to be valid; moreover. the party alleging an offer of tender must

possess the ability to perform, and the tender must be made in good faith. Unlike the
situation where perfommnce by one party is a condition precedent to performance by
the other, where conditions are concurrent. the allegation ot‘lender need not be of
absolute tender, A tender conditional on contemporaneous performance by the
defendant is suf?cient and necessary. It has sometimes been said that in such a case, an

allegation of readiness and willingness on the part Ofthe plainlit‘t‘is suf?cient or even
that this is not part ofthe plaintiffscase. However. while in suits for speci?c
performance a different rule prevails in many jurisdictions to maintain an action for
legal relief. the plaintiffmust not only be ready and willing to perform but also must
have manifested this before bringing the action‘ by some offer of performance to the
defendant. for, otherwise, both parties might be ready and willing and each stay at
home waiting for the other to come forward. While the situation is possible that each of
two parties has a right to speci?c performance against the other. it is not possible that
each shall have a right to damages for a total breach ot‘thc contract.
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(Citations omitted).

In Bank af?nwricu, NA. \' SFR Investment Pool 1. LLC 134 Nev. 604. 610—1 1 (2018) the

NeVada Supreme Court discussed the obligation ofa tendering party. The Supreme Court stated:

Whether a tendering party must pay the amount into court depends on the nature ot‘the
proceeding and the statutory and common law ot‘the
jurisdiction. See Annotation. Necessity QfKeeping Tender (food in Equity, 12 A.L.R.
938 (1921) (“Generally.there is no ?xed rule in equity which requires a tender to he

kept good in the sense in which that phrase is used at law"): see
also Restatement (Third) of Prop: Mortgages § 6.4 (Am. Law Inst. 1997) ("The tender
must he kept good in the sense that the person making the tender must continue at all
times to be ready, willing.and able to make the payment”). Where payment into court
is not explicitly required, “averment ofa readiness and Willingness to bring the money
into court. and pay the same on the order ofthe court, is suf?cient."
Annotation, 1Vece.sxs‘ily qf‘Keeping Tender Good in Equity, 12 A.L.R. 938 (1921). And,
"the necessity of keeping a tender good and of paying the money into court has no

application to a tender made for the purpose ofdischarging a mortgage lien."
Annotation. Unaccepted Tender as Affecting Lien ofRea/ Estate Mortgage. 93 A.L.R.
12 (1934) (explaining that such a tender would either immediately discharge the
mortgage lien or the lien would remain unimpaired by the tender).

(Citations omitted).

It‘a party seeks to reinstate a loan having alleged a wrongful foreclosure occurred in that the

party was not in default. then the party must still allege and prove the party performed and has the

ability to tender any amounts in contention and to continue performing. Turner v Sewn/s, Inc. 27

Cal.App "“ 516, 530-31 (CL App 3rd CA 2018).

G. Substantial Compliance and NRS 107.080

NRS 107.080 (5) through (8) states:

5. Every sale made under the provisions ofthis section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as otherwise provided in subsection 7. a
sale made pursuant to this section must be declared void by any court ofcompetem
jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions ofthis section:
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(b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 30 days after the date on which the trustee's
deed upon sale is recorded pursuant to subsection 10 in the of?ce ofthe county recorder
ofthe county in which the property is located: and

(c) A notice of lis pendens providing notice ofthe pendency ofthe action is
recorded in the of?ce of the county recorder ofthe county where the sale took place
within 5 days after commencement of the action.

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a) of
subsection 4 to the grantor. 10 the person who holds the title of record on the date the
notice of default and election to sell is recorded, to each trustor or to any other person
entitled to such notice, the person who did not receive such proper notice may
commence an action pursuant to subsection 5 within 90 days after the date ofthe sale.

7. Upon expiration ofthe time for commencing an action which is set forth in
subsections 5 and 6, any failure to comply with the provisions ofthis section or any
other provision ofthis chapter does not affect the rights 0le bona ?de purchaser as

described in NRS 111.180.
8. If. in an action brought by the grantor or the person who holds title of record in

the district court in and for the county in which the real property is located, the court
?nds that the bene?ciary, the successor in interest oflhe bene?ciary or the trustee did
not comply with any requirement of subsection 2, 3 or 4. the court must award to the
grantor or the person who holds title of record:

(a) Damages of$5,000 or treble the amount of actual damages. whichever is

greater:
(b) An injunctionenjoining the exercise ofthe power of sale until the bene?ciary,

the successor in interest of the bene?ciary or the trustee complies with the requirements
ofsubsections 2, 3 and 4; and

(c) Reasonable attorney‘s fees and costs,
unless the court ?nds good cause for a different award. The remedy provided in this
subsection is in addition to the remedy provided in subsection 5.

In Sch/eining 1‘ Cap One, Inc, 130 Nev. 323, 327 (2014). the Supreme Court held that NRS

107.080 does not require strict adherence. The Court focused upon the “does not substantially comply

with" language. In Dayco Funding Corporal/ion v Mona, 134 Nev. 929 (2018) the Nevada Supreme

Court held that substantial compliance is found when the title holder "had actual knowledge of the

default and the pending foreclosure sale" and “was not prejudiced by the lack of statutory notice.” Id.

citations omitted.
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This Court found one decision which stated that inaccurate numbers regarding a de?ciency was

not grounds to ?nd that a notice of default was not in substantial compliance. Kehoe \' Aurora Loan

Services LL(', 2010 WL 4286331 (US Dst. Ct D. Nev 2010).

H. Computation ofDamages-NRCP Rule 16.1

NRCP Rule 16.1 (a) (1) (iv) requires an initial disclosure regarding the Plaintiff‘s computation

of damages:

(iv) a computation of each category of damages claimed by the disclosing party--wh0
must make available for inspection and copying as under Rule 34 the documents or

other evidentiary material. unless privileged or protected from disclosure. on which
each computation is based, including materials bearing on the nature and extent of
injuries suffered;

In Pizarro-Orlega v. Cervantes-Lopez, 133 Nev. 261. 265 (2017). the Nevada Supreme Court

held that NRCP Rule 37 (c) (1) "provides the appropriate analytical framework for district courts to

employ in determining the consequence..." for a failure to comply with NRCP Rule 16.1. The party

in violation must Show a “substantial justi?cation" or that the failure is harmless to avoid sanctions

that include the exclusion of evidence. Id.

NRCP Rule 37 (b) (1) states:

(b) Sanctions for Failure to Comply With a Court Order.
(1) For Not Obeying, a Discovery Order. Ifa party or a party's of?cer,

director, or managing agent — or a witness designated under Rule 30(b)(6) or 31(a)(4)
— fails to obey an order to provide or permit discovery, includingan order under Rule
35 or 37(a), the court may issue furtherjust orders that may include the following:

(A) directing that the matters embraced in the order or other designated
facts be taken as established for purposes oflhe action, as the prevailing party claims;

(B) prohibiting the disobedient party from supporting or opposing
designated claims or defenses, or from introducing designated matters in evidence;

(C) striking pleadings in whole or in part;
(D) staying further proceedings until the order is obeyed;
(E) dismissing the action or proceeding in whole or in part;
(F) rendering a defaultjudgmentagainst the disobedient party; or

(G) treating as contempt of court the failure to obey any order except an
order to submit to a physical or mental examination.
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V. FINDINGS OF FACT

In May 01’2007, Vicenta Lincicome ?nanced a property known as 70 Riverside Drive,

Dayton Nevada 89403 with a loan in the amount 0f$381.150.()0 secured by a recorded

deed. The deed of trust identi?ed Sierra Paci?c Mortgage Company. Inc. as the lender and

Mortgage Electronic Registration Systems, Inc. “MERS” as the bene?ciary and nominee of

the lender. Vicenta Lincicome executed the documents that created the deed oftrust and

note and understood she had a 30-year maturitydate.

On August 15, 201 1, MERS recorded an assignment of the deed oftrust, transferring the

interest in the deed oftrust to BANA. Successor by Merger to BAC Home Loans

Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment ofthe deed oftrust transferring its

interest to US. Bank.

In mid-2008. the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed oftrust at the time recorded a notice of default.

In July 2009. BANA offered the Plaintiffs a loan modi?cation agreement “LMA." The new

loan balance was $417,198.58. The Plaintiffs were provided a post of?ce box to send

payments.

BANA accepted the ?rst modi?ed payment from the Plaintiffs in person at a BANA branch

in Carson City on September 1, 2009. The Plaintiffs attempted to make the second

payment at a BANA Branch but it was rejected as BANA'S computer system did not

recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their

deposition testimony states they were aware of the breach at that time.

10
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10.

11.

14.

The Plaintiffs made no other attempts to mail the payments. BANA then noti?ed the

Plaintiffs in October of2009 stating that the loan had not been modi?ed. However. then

BANA signed the LMA and recorded it in March of201 1.

In April 012010, the Plaintiffs ?led for Chapter 13 bankruptcy and listed the debt for the

property at $381,000 The Plaintiffs made no payment at the time of bankruptcy ?ling or

during the bankruptcy. The Plaintiffs did not challenge the underlyingobligation.

BANA offered the Plaintiffs a modi?cation in April of 2012 but the Plaintiffs made no

payment on the offer. BANA offered another modi?cation on April 2015 but the loan was

service released to Fay Servicing prior to the ?nal payment.

In January 201i the Bankruptcy court terminated the automatic stay as to BANA. A ?nal

decree was ?led by the Bankruptcy Court in July 0f2015.

. On November 3, 2017, Sables, as trustee under the deed oftrust, recorded a notice of

default.

. On December 1. 2017. Vicenta Lincicome ?led a petition for foreclosure mediation

assistance in the Third Judicial District Court, l7—CV—01346,naming Sables. U.S. Bank

and Fay Servicing as interested parties.

The Mediator‘s Statement indicates that Vincenta Lincicome was represented by Geoff

Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All

parties signed the statement on April 3, 2018. The Plaintiffs had the opportunityto make

three payments of $2462.30 as an offered trial period plan. The payments had to be made

on April 1,2018, May 1.2018 and June 1. 2018.

. The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in

lieu of foreclosure. A certi?cate for foreclosure was issued.

11
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16. The Plaintiffs did not place the required monthly payments in a bank account or escrow

account. Plaintiffs Spent all of their income on either items. Plaintiffs do not have

suf?cient funds to pay off what is owed under any theory as to what instrument controls the

computation ofwhat is owed.

. In depositions attached to the Motion for Summary Judgment. the Plaintiffs admitted that

they could not afford to make payments on the mortgage. The Plaintiffs have never averred

to the Court that they are ready. willing,and able to perform on the original mortgage or

subsequent modi?cations.

. A Notice of Default and Notice of Sale was ?led against the subject property.

. On November 7. 2018. the Plaintiffs ?led a complaint for injunctive relie? contractual

Claims and declaratory relief regarding the foreclosure sale of the subject property.

_ . On November 8, 2018. the Plaintiffs recorded a lis pendens on the subject property and

then ?led an Application for Ex Parte Restraining Order, Preliminary Injunctionand

Permanent Injunctionwith the Court.

. On December 31. 2018. the Court entered an order enjoining the foreclosure sale ifthe

Plaintiffs posted a bond in the amount 0f$172,610.67 and additional security in the amount

of$2.105.10 per month thereafter. The Plaintiffs did not ?le the bond.

. The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the

property for $294,000.01.

. On January 25. 2019, the Trustees Deed Upon Sale con?rmingBreckenridge’s purchase of

the subject property was recorded.

ANALYSIS

The gravamen ot‘lhe Plaintiffs" causes of action is the alleged breach ofthe 2009 Loan

12
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Modi?cation Agreement by Defendant BANA. The Plaintiffs allege that Vincenta Lincicome executed

and mailed the application in July 0f2009. The Court infers from these allegations that the Plaintiffs

believe that the mailing ofthe application constituted an acceptance and the LMA was from that point

on a binding contract between the parties.

After mailing the forms, BANA accepted a payment and informed the Plaintiffs that they

would investigate whether the LMA was accepted. In October M2009. the Plaintiffs received a

mortgage statement indicating that BANA had not accepted the LMA and was using the terms of the

original agreement. From these alleged facts. the Court cannot ?nd an offer and acceptance ofthe

LMA had occurred. BANA’S conduct and statements clearly indicated the original agreement had not

been modi?ed.

Ifthe original agreement was still in place. then the Plaintiffs were legally obligated to perform

as promised. No one argued that BANA had invited the Plaintiffs to apply for the modi?cation which

could be rejected. The Plaintiffs never received any notice from BANA that BANA accepted the

LMA until March of201 ]. It is unclear to the Court that the two year delay could constitute an

acceptance nunc pro tune. but as explained herein, it makes no difference to the Court’s analysis.

No issues of fact exist as to whether the Plaintiffs would have failed to make the required

payments under any of the purported offers and alleged agreements. The Plaintiffs, admittedly, had no

ability to pay and made no attempt to put any payments aside once BANA or other Defendants made a

demand for payment. The Plaintiffs also admitted that they entered into different modi?cation plans

after the I‘MA based upon their inability to pay.

The Plaintiffs rely on a theory that their performance was permanently excused by the failure

ofBANA to accept a single payment under the terms ofthe LMA. The Plaintiffs also rely on a theory

that their performance was excused by the failure of Fay to accept a payment under a modi?cation on

13
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a subsequent modi?cation. These theories fail under relevant law for several reasons.

If. as alleged, the LMA was effective upon mailing. then the breach occurred in 2009. If as

alleged the LMA was effective in 201 1. then the breach occurred in 201 1. The Plaintiffs were told that

BANA would not accept the modi?ed payment in 2009. They understood BANA would not perform

under the LMA in October of2009. They failed to bring an action against BANA until November 7,

2018. The six year statute ot‘limitations in NRS 11.190 would apply. The date Ofthe ?ling of the

LMA had no impact on the date of the breach.

Additionally. it‘thc LMA or subsequent modi?cation was effective. then the Plaintiffs" theory

of excuse of performance also fails as contract law requires a non-breaching party to elect a remedy in

a reasonable time. As stated in 178 C..l.S. Contracts § 722, the non—breaching party must accept the

repudiation and elect a remedy. The non-breaching party must also act promptly and within a

reasonable time. The Plaintiffs did nothing in either 2009 or 201 l. Restitution to the lenders would

also apply ifthe Plaintiffs had chosen to accept the repudiations and end the agreement.

The theory of excuse put forth by the Plaintiffs also ignores the materialityand order ofthe

performances under the agreement. A lender materiallyperforms by providing the funds requested

under the loan. A borrower must then materially perform by making the monthlypayments. Further,

the theory of excuse of performance may delay the need to perform but it does not discharge the duty

to pay once the performance was demanded. Performance could be demanded as the Plaintiffs did not

accept the repudiation.

Contract and mortgage law would also require that the Plaintiffs remain ready. willing and able

to perform each month. The deposition testimony clearly indicated that the Plaintiffs could not

perform under any ofthe offers and modi?cations of the original agreement.

The Plaintiffs entered into a bankruptcy after their incomes went down and they had an

14
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unanticipated tax bill. The bankruptcy ?ling indicates that the Plaintiffs believed they were under the

original agreement and represented such to the bankruptcy court. The facts establish that the Plaintiffs

did not have the ability to make the payments under any of the offers or alleged agreements. They

have failed to pay for over a decade. The Plaintiffs had made no effort to tender the missed payments

under any of the agreements.

Additionally, as the Plaintiffs did not act upon the failure of BANA or its successors to accept

the payment and repudiate the LMA or modification in a reasonable time. then subsequent agreements

and the bankruptcy could act as an intervening event and excuse any breach of not accepting the

original LMA payments. The subsequent modi?cations and agreement to provide a deed in lieu of

foreclosure would have excused the original alleged breach.

The failure of the Plaintiffs to repudiate the agreement also allowed BANA or its successors to

demand at a later time that the Plaintiffs perform. Since their performance was merely delayed, the

Plaintiffs became the breaching party once BANA and its successors made a demand for payment and

payment did not occur. The Plaintiffs tendered very few payments over the course ofa decade. The

Plaintiffs should have offered the payments under the LMA if they believed it was in effect. They

could have preserved any rights they believed they had under the LMA by making a tender after

receiving the notice of default.

Claim preclusion would also apply. The Plaintiffs are not entitled to switch theories depending

upon what court they are in. BANA would be bound as well by any representations made in the

bankruptcy proceedings.

Disturbing to the Court. the Plaintiffs seem to believe that they can game the system to avoid

repaying the money borrowed and to remain in a house rent free. Albert Ellis Lincicome. Jrfs

testimony clearly establishes that the Plaintiffs want more time to continue their free ride. If they have

15
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to abuse a mediation program to get more time then so be it. The Plaintiffs’ signatures af?rming that

they would be bound by the agreement meant nothing. The Plaintiffs admit to engaging in bad faith.

Under Jones; the mediated agreement of deed in lieu of foreclosure is enforceable. The

Plaintiffs admitted that they chose not to enter into the offered terms. The agreement settled all claims

regarding the mortgage. The Plaintiffs have an obligation under the agreement to surrender the

property. NRS 40.453 does not apply as argued in other motions.

The foreclosing defendants substantially complied with NRS 107.080 notice requirements.

The Plaintiffs were clearly noticed that they were in default and when the foreclosure sale would

occur. The fact that they disputed the amount of the default did not create any prejudice to them as

they never intended to make a tender of any amount. The notice provided them the opportunity to ?le

an action to stop the foreclosure sale which they then did. They were given an opportunityto ?le a

bond and then perform under the agreement they argued was in effect. but then failed to do so.

Finally. the Court ?nds that the failure to provide a computation of damages as required by

NRCP Rule 16 has not been justi?ed. The Plaintiffs failure to provide the computation cannot be

justi?ed by their counsel's belief‘that to deal with damages at a later point in time is more economical.

The epidemic and the Plaintiffs’ hectic schedule has no impact on Counsel’s determination of

damages. The Plaintiffs had over two years to comply with the rule.

The Court also notes that the Plaintiffs were supposed to negotiate in good faith during a

settlement conference that was ordered. How they could do so without understanding their damages is

perplexing. Is this just more bad faith? The Court believes that the appropriate sanction is to strike all

allegations concerning monetary damages from the Complaint as the failure appears to be made in bad

faith and in an effort to prolong this matter further.

CONCLUSIONS OF LAW
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1. Sanctions striking allegations the Plaintiffs have suffered monetary damages are

appropriate as the Plaintiffs have noljusti?edtheir failure to provide a computation of

damages pursuant to NRCP Rule 16.1.

.R) The Plaintiffs are not entitled to partial summary judgment.

The Defendants are entitled to summaryjudgmenl.b.)

VI. ORDER

Therefore. based upon the above and good cause appearing. IT IS HEREBY ADJUDGED and

ORDERED that BANA'S request for sanctions is GRANTED. The Court strikes all allegations in

the Complaint that the Plaintiffs have suffered monetary damages.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that that Plaintiffs’ Motion for

Partial Summary Judgment is DENIED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that the Motions for Summary

Judgment ?led by BANA. Shellpoint Mortgage Servicing, Prof—2013 M4 Legal Trust, US. Bank,

National Association as Legal Trustee ("U.S. Bank Trust”) and Fay Servicing LLC.. are GRANTED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that BANA‘s request for NRCP

Rule 54(b) certi?cation as a ?nal judgment is GRANTED. The Court ?nds no just reason for the

delay.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings suf?cient to enter an order without argument.
/

, "t

DATED: This 23rd day ot‘June. 2021. DV/ “X1,“
HON. LEON ABERASTURI
DISTRICT COURT JUDGE
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P'

I hereby certify that I. U U (J v T hazy , am an employee ofthe Third Judicial
District Court. and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document
was mailed at Yerington.Nevada addressed to:

Michael G. Millward, Esq. Shadd A. Wade
Millward Law, Ltd. Zieve, Brodnax & Steele. LLP
1591 Mono Ave. 9435 W. Russel Rd., Ste. 120
Minder], NV 89423 Las Vegas, NV 89148

Scott R. Lachman. Esq. Matthew K. Schriever. Esq.Akerman LLP Hutchison & Steffen, PLLC
1635 Village Center Cir. Ste. 200 10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89134 Las Vegas. NV 89145

Casey J. Nelson, Esq. Ramir M. Hernandez, Esq.
Wedgewood, LLC Wright, Finlay & Zak, LLP
2320 Potosi SL, Ste. 130 7785 W. Sahara Ave.. Ste. 200
Las Vegas, NV 89146 Las Vegas, NV 89117

'\
\ D

11.

DATED: This 4 >

r

dayof J u AL. .2021.

Employee of Hon. Leon Aberasturi
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WRJGHT, FINLAY & ZAK, LLP 
Darren T. Brenner, Esq. 

2 Nevada Bar No. 8386 
Ramir M. Hernandez, Esq. 

3 Nevada Bar No. 13146 

4 7785 W. Sahara Ave, Suite 200 
Las Vegas, NV 89117 

FILED 
'!02 i JUL -6 AM 11: 5 I 

5 (702) 475-7964; Fax: (702) 946-1345 
rhernandez@wrightlegal.net 

6 Attorney for Defendants, Prof2013 M4-Legal Title Trust, by U.S. Bank, National Association, a 

7 Legal Title Trustee, Fay Servicing LLC, and Shellpoint Mortgage Servicing, LLC 

8 

9 

THIRD JUDICIAL DISTRICT COURT 

LYON COUNTY, NEVADA 

10 ALBERT ELLIS LINCICOME, JR. and 
VICENTA LINCICOME, 

11 

12 

13 
vs. 

Plaintiffs, 

Case No.: 18-cv-01332 
Dept. No.: II 

NOTICE OF ENTRY OF ORDER 

SABLES, LLC, a Nevada limited liability 
14 company, as Trustee of the Deed of Trust, given 
15 by Vicenta Lincicome and dated 5/23/2007 et 

al. 
16 Defendants. 

17 and all related cases. 

18 

19 
PLEASE TAKE NOTICE that an ORDER ON BRECKENRIDGE MOTION FOR 

20 
SUMMARY JUDGMENT was entered in the above-entitled Court on the 23rd day of June, 

21 
2021. A copy of which is attached hereto. 

22 

23 

24 

25 

26 

27 

28 

DA TED this 29th day of June, 2021. 

Ramir M. Hemandez, Esq. 
Nevada Bar No. 13146 
Attorneys for Defendants, Prof2013 M4-Legal Title 
Trust, by U.S. Bank, National Association, as Legal 
Title Trustee, Fay Servicing LLC, and Shellpoint 
Mortgage Servicing, LLC 
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AFFIRMATION

Pursuant to NRS 239B.03/603A.040

The undersigned does hereby af?rm that the foregoing document does not contain any of

the followinginformation governed by NRS 2393030 and NRS 603A.040:

1. Social Security Number;

2. Driver License Number or Identi?cationCard Number; or

3. Account number, credit card number or debit card number, in combination with any

required security code, access code or password that would permit access to the person’s

?nancial account.

The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 29th day of June, 2021.
WRIGHT, FINLAY & ZAK, LLP

Ramir M. Hernandez, Esq.
Nevada Bar No. 13146
Attorneysfor Defendants, Prof-2013 M4-Legal Title

Trust, by US. Bank, National Association, as Legal
Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,

LLP, and that on this?n?y of June, 2021, I did cause a true copy ofthe foregoing NOTICE

OF ENTRY OF ORDER to be served by depositing a true copy of same in the United States

Mail, at Las Vegas, Nevada, addressed as follows:

Michael G. Millward,Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.
Minden, NV 89423

Justin M. Clouser, Esq.
1512 US Highway395 N, Ste. 1

Gardnerville,NV 89410

Scott R. Lachman, Esq.
AKERMAN LLP
1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

John T. Steffen, Esq.
Matthew K. Schriever, Esq.
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson, Esq.
WEDGEWOOD, LLC
Of?ce of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146 by); ,

//\
A?Emplo-?fe

of WRIGHTTP/INrL/AY & ZAK, LLP

\\ //v
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Case N0.: 18-CV-01332 ,, 1

Dept. N0.: II
’

~
-

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON
* * *

ALBERT ELLIS LINCICOME, JR. and
VICENTA LTNCICOME,

Plaintiffs,

vs.

SABES, LLC, a Nevada limited liability company, as ORDER ON
Trustee of the Deed of Trust given by Vicenta mDGE MOTION
Lincicome and dated 5/23/2007; FAY SERVICING, FOR SUMMARY
LLC, a Delaware limited hiability company and m
subsidiary of Fay Financial, LLC; PROF-2013 M4
LEGAL TITLE TRUST by US. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICAN, N.A.;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING,LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II,
BY US. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM—201 8-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

I. STATEMENT OF THE CASE

On March 18, 2021, Breckenridge Property Fund 2016, LLC (“Breckenridge”) ?led a Motion

for Summary Judgment. On April 15', 2021, the Plaintiffs ?led an Opposition. On May 10, 2021,
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Breckenridge ?led a Reply.

II. ISSUE PRESENTED

Should the Count grant Breckenridge’s Motion for Summary Judgment?

III. SUMMARY OF DECISION

The Coun ?nds that no genuine material issues of fact exist and Breckenridge is entitled to

summaryjudgment as a matter of law.

IV. PRINCIPLES OF LAW

A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a pany when the

“pleadings, depositions, answers to interrogatories, and admissions on ?le, together with af?davits, if

any, show that there is no genuine issue as to any material fact and that the moving party is entitled to

ajudgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the

evidence is such that a reasonable jury could return a verdict for the non—moving party. Posada v. City

ofReno, 109 Nev. 448 (1993).

When reviewing a motion for summaryjudgment, the evidence and all reasonable inferences

drawn from the evidence, must be viewed in a light most favorable to the non—moving party. Richards

v. Republic Silver Stale Disposal, Inc, 122 Nev. 1213 (2006). Summéryjudgment is appropriate and

“shall be rendered forthwith” when the pleadings and other evidence on ?le demonstrate that no

“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a

matter oflaw. Wood v. Safeway, Inc, 106 Nev. 601, 603 (1990).

B. NRS 40.010
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D.

NRS 40.010 states, “An action may be brought by any person against another who claims an

estate or interest in real property, adverse to the person bringing the action, for the purposeof

determining such adverse claim.”

NRS 111.180

NRS 111.180 states:

1. Any purchaser who purchases an estate or interest in any real property in good
faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse

rights, title or interest to, the real property is a bona ?de purchaser.
2. No conveyance of an estate or interest in real property, or charge upon real

property, shall be deemed fraudulent in favor of a bona ?de purchaser unless it appears

that the subsequent purchaser in such conveyance, or person to be bene?ted by such

charge, had actual knowledge, constructive notice or reasonable cause to know of the
fraud intended.

NRS 40.250

NRS 40.250 states:

A tenant of real prOperty or a mobile home for a term less than life is guilty of an

unlawful detainer when the tenant continues in possession, in person or by subtenant, of
the property or mobile home or any pan thereof, after the expiration of the term for
which it is let to the tenant. In all cases where real property is leased for a speci?ed
term or period, or by express or implied contract, whether written or parol, the tenancy
terminates without notice at the expiration of the speci?ed term or period,

FINDINGS OF FACT
1

1. In May of 2007; Vicéhta me1come ?na?bed a ?fébeft)? knoni’éQ 70Ii‘iVei'siéie'b'r'ivEf
H

Dayton Nevada 89403 with a loan in the amount of $381,150.00secured by a recorded

deed. The deed oftrust identi?ed Sierra Paci?c Mortgage Company, Inc. as the lender and

Mortgage Electronic Registration Systems, Inc. “MERS” as the bene?ciary and nominee of

the lander. Vicenta Lincicome executed documents creating the deed of trust and note and

understood She had a 30-year maturity date.
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On August 15, 201 1, MERS recorded an assignment ofthe deed of trust, transferring the

interest in the deed oftrust to BANA, Successor by Merger to BAC Home Loans

Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment ofthe deed oftmst transfen'ing its

interest to US. Bank.

In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed of trust at the time recorded a notice of default.

In July 2009, BANA offered the Plaintiffs a loan modi?cation agreement “LMA.” The new

loan balance was $417,198.58. The Plaintiffs were provided a post of?ce box to send

payments.

BANA accepted the ?rst modi?ed payment from the Plaintiffs in person at a BANA branch

in Carson City on September 1, 2009. The Plaintiffs attempted to make the second

payment at a BANA Branch but it was rejected as BANA’S computer system did not

recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their

deposition testimony states they were aware ofthe breach at that time,

The Plaintiffs made no other attempt to mail the payments. BANA then noti?ed the

Plaintiffs in October of 2009 stating that the loan had not been modi?ed. However, then

BANA signed the LMA and recorded it in March of 201 1.

In April of 2010, the Plaintiffs ?led for Chapter 13 bankruptcy and listed the debt for the

property at $381,000. The Plaintiffs made no payments at the time of bankruptcy ?ling or

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.
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11.

12.

13.

14.

15.

16.

17.

. BANA offered the Plaintiffs a modi?cation in April of 2012 but the Plaintiffs made no

payments on the offer. BANA offered another modi?cation on April 2015 but the loan was

service released to Fay Servicing prior to the ?nal payment.

In January 2015, the Bankruptcy cou? terminated the automatic stay as to BANA. A ?nal

decree was ?led by the Bankruptcy Court in July of 2015.

On November 3, 2017, Sables, as trustee under the deed oftrust, recorded a notice of

default.

On December 1
, 2017, Vicenta Lincicome ?led a petition for foreclosure mediation

assistance in the Third Judicial District Court, 17—CV—01346, naming Sables, US. Bank

and Fay Servicing as interested parties.

The Mediator’s; Statement indicates that Vincenta Lincicome was represented by Geoff

Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All

parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make

three payments of $2462.30 as an offered trial period plan. The payments had to be made

on April 1, 2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in

lieu offoreclosurc. A certi?cate for foreclosure was issued.

The Plaintiffs did not place the required monthlypayments in a bank account or escrow

account. Plaintiffs spent all of their income on either items. Plaintiffs do not have

suf?cient funds to pay off what is owed under any theory as to what instrument controls the

computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that

they could not afford tb make payments on the mortgage. The Plaintiffs have never aven'ed
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VI.

19.

20.

21.

22.

23.

to the Court that they are ready, willing,and able to perform on the original mortgage or

subsequent modi?cations.

. The foreclosing party recorded a Notice of Default and Notice of Sale against the subject

property.

On November 7, 2018, the Plaintiffs ?led a complaint for injunctiverelief, contractual

claims and declaratory reliefregarding the foreclosure sale ofthe subject property.

On November 8, 2018, the Plaintiffs recorded a [is pendens on the subject property and

then ?led an Application for Ex Parte Restraining Order, Preliminary Injunction and

Permanent Injunctionwith the Court.

On December 3 1, 2018, the Court entered an order enjoining the foreclosure sale ifthe

Plaintiffs posted a bond in the amount of $172,610.67and additional security in the amount

of $2,105.10 per month thereafter. The Plaintiffs did not ?le the bond.

The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the

property for $294,000.01.

On January 25, 2019, the Trustees Deed Upon Sale con?rming Breckenridge’s purchase of

the subject property was recorded.

ANALYSIS

The Court incorporates the legal ?ndings, factual ?ndings and analysis contained in its

separate “ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/

GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF—2013 M4

LEGAL TRUST, US BANK AND FAY SERVICING LLC.” As Breckenridge purchased the subject

property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims

to title of the property.
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VII. CONCLUSIONS OF LAW

Breckenridge is entitled to a motion for summary judgment in its favor.

MB
Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that

Breckenridge’s Motion for Summary Judgment is GRANTED.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Coun found the pleadings suf?cient to enter an order without argument.

DATED: This 23rc day of June, 2021.

HON. LEON ABERASTURI
DISTRICT JUDGE
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Certi?cate of Mailin

I hereby certify that I, (F) u u a ?xw , am an employee of the Third Judicial
District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document
was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.
1591 Mono Ave.
Minden, NV 89423

Scott R. Lachman, Esq.
Akerman LLP
1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC
2320 Potosi St., Ste. 130
Las Vegas, NV 89146

Shadd A. Wade
Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd., Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

DATED:This zen/day of 3 v N/ ,2021.

///7//7 /2/
1

Employee of Hon. Leon Aberasturi
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WRIGHT, FINLAY & ZAK, LLP
Darren T. Brenner, Esq.
Nevada Bar No. 8386
Ramir M. Hernandez, Esq.
Nevada Bar No. 13146
7785 W. Sahara Ave, Suite 200
Las Vegas, NV 89117
(702) 475—7964;Fax: (702) 946-1345
1'hernandez@wrightlegal.net
Attorneyfor Defendants, Prof-2013 M4-Legal Title Trust, by US. Bank, National Association, as

Legal Title Trustee, Fay Servicing LLC, and Shellpoint Mortgage Servicing, LLC

THIRD JUDICIAL DISTRICT COURT

LYON COUNTY,NEVADA

ALBERT ELLIS LINCICOME,JR. and Case N0.: 18-cv-01332
VICENTA LINCICOME, Dept. N0.: II

Plaintiffs, NOTICE OF ENTRY OF ORDER
VS.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust, given
by Vicenta Lincicome and dated 5/23/2007 et
al.

Defendants.

and all related cases.

PLEASE TAKE NOTICE that an ORDER DENYING PLAINTIFFS MOTION FOR

PARTIAL SUMMARY JUDGMENT/GRANTING MOTIONS FOR SUMMARY JUDGMENT

FILED BY BANA,PROF-2013 M4 LEGALL TRUST,US BANK AND FAY SERVICING

LLC was entered in the above-entitled Coun on the 23rd day of June, 2021. A copy of which is

attached hereto.

DATED this 29th day of June, 2021.

WRIGHT, FINLAY & ZAK, LLP

Ramir M. Hernandez, Esq.
Nevada Bar No. 13146
Attorneys for Defendants, Prof-2013 M4-Legal Title
Trust, by US. Bank, National Association, as Legal
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Title Trustee, Fay Servicing LLC, and Shellpoint
Mortgage Servicing, LLC

AFFIRMATION

Pursuant to NRS 239B.03/603A.040

The undersigned does hereby af?rm that the foregoing document does not contain any of

the followinginformation governed by NRS 239B.030 and NRS 603A.O40:

1. Social Security Number;

2. Driver License Number or Identi?cation Card Number; or

3. Account number, credit card number or debit card number, in combination with any

required security code, access code or password that would permit access to the person’s

?nancial account.

The term does not include any publically available information that is lawfully made

available to the general public.

DATED this 29th day of June, 2021.

WRIGHT, FINLAY & ZAK, LLP

M
Ramir M. Hernandez, Esq.
Nevada Bar No. 13146
Attorneys for Defendants, Prof-2013 M4—Legal Title
Trust, by US. Bank, National Association, as Legal
Title Trustee, Fay Servicing LLC’, and Shellpoint
Mortgage Servicing, LLC
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Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,

LLP, and that on thisfifgwgfayof June, 2021, I did cause a true copy ofthe foregoing NOTICE

OF ENTRY OF ORDER to be served by depositing a true copy of same in the United States
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Mail, at Las Vegas, Nevada, addressed as follows:

Michael G. Millward,Esq.
MILLWARD LAW, LTD.
1591 Mono Ave.
Minden, NV 89423

Justin M. Clouser, Esq.
1512 US Highway 395 N, Ste. 1

Gardnerville, NV 89410

Scott R. Lachman, Esq.
AKERMAN LLP
1635 Village Center Circle, Ste. 200
Las Vegas, NV 89134

John T. Steffen, Esq.
Matthew K. Schriever, Esq.
HUTCHISON & STEFFEN, PLLC
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson, Esq.
WEDGEWOOD, LLC
Of?ce of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146 , //\>
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CaseNo.: IS—CV-Ol332

Dept. N0.: II

,,.._‘."' Wiggigyarilz “1M?

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON
* * >|<

ALBERT ELLIS LINCICOME, JR. and

VICENTA LINCICOME,

Plaintiffs,

vs.

SABES, LLC, a Nevada limited liability company, as ORDER DENYING
Trustee of the Deed of Trust given by Vicenta PL AINTIFFS MOTION FOR

LLC, a Delaware limited liabilitycompany and JUDGMENT/ GRANTING
subsidiary of Fay Financial, LLC; PROF-2013 M4 MOTIONS FOR SUMMARY

Tltle Trustee; for BANK OF IXMERICAN, NHA', BANA PROF-2013 M4
BRECKENRIDGE PROPERTY FUND 2016, A Utah LEGALL TRUST US BANK

SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST 11,

BY US. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018-NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

I. STATEMENT OF THE CASE

On March 19, 2021, the Plaintiffs ?led a Motion for Partial Summary Judgment. On April 19,

2021, Defendants, Prof-201 3M4—Legal Trust, by US. Bank, National Association, as Legal Title

trustee (“U.S. Bank Trust”) and Fay Servicing LLC ?led an Opposition. On May 5, 2021,
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Breckenridge Property Fund 2016, LLC joined the Opposition. On May 6, 2021, Plaintiffs ?led a

Reply.

On March 25, 2021, Shellpoint Mortgage Servicing ?led a Motion for Summary Judgment. On

the same date Prof-2013 M4 Legal trust, U.S. Bank, National Association as Legal Trustee (“U.S.

Bank Trust”) and Pay Servicing LLC, ?led a Motion for Summary Judgment. On April 15, 2021, the

Plaintiffs ?led an Opposition. On May 6, 2021 Prof-2013 M4 Legal trust, U.S. Bank, National

Association as Legal Trustee (“U.S. Bank Trust") and Fay Servicing LLC, ?led a Reply. On May 10,

2021 Shellpoint Mortgage ?led a Reply.

On March 17, 2021, Bank of America, hereinafter “BANA,” ?led a Motion for Summary

Judgment and request for discovery sanctions. On April 15, 2021, the Plaintiffs ?led an Opposition.

On May 5, 2021, BANA ?led a Reply. Defendant Breckenridge Property Fund 2016, LLC

(“Breckenridge”) joined in the Motion on March 29, 2021. Defendants Prof-2013 M4—Lega1 Title

Trust, by U.S. Bank, National Association, as legal Title Trustee (U.S. Bank Trust”), Defendant Fay

Servicing LLC (“Fay”) and Shellpoint Mortgage Servicing, LLC (“Shellpoint”)joined the Motion on

April 19, 2021.

II. ISSUE PRESENTED

Should the Court sanction the Plaintiffs for discovery violations?

Should the Court grant the Plaintiffs’ Motion for Summary Judgment?

Should the Court grant the Defendants’ Motions for Summary Judgment?

III. SUMMARY OF DECISION

The Court ?nds that the Plaintiffs violated NRCP Rule 16.1 and sanctions are appropfiate.

The Court ?nds that no genuine material issues of fact exist and Plaintiffs are not entitled to

summary judgment as a matter of law.

The Court ?nds that no genuine material issues of fact exist and the Defendants are entitled to

summary judgment as a matter of law.

IV. PRINCIPLES ”OF LAW
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A. Standard of Review

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the

“pleadings, depositions, answers to interrogatories,and admissions on ?le, together with af?davits, if

any, show that there is no genuine issue as to any material fact and that the moving party is entitled to

ajudgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the

evidence is such that a reasonable jury could return a verdict for the non-moving pany. Posada v. Cin

ofReno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences

drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards

v. Republic Silver State Disposal, Inc, 122 Nev. 1213 (2006). Summary judgment is appropriate and

“shall be rendered forthwith” when the pleadings and other evidence on ?le demonstrate that no

“genuine issue as to any material (remains) and that the moving pa?y is entitled to a judgment as a

matter oflaw. Wood v. Safeway, Inc, 106 Nev. 601, 603 (1990).

B. Statutes of Limitation

NRS 11.190 states in relevant part:

(1) Within 6 years:
(a) Except as otherwise provided in NRS 628.420 and 176.275, an action upon a

judgment or decree of any court of the United States, or of any state or territory within
the United States, or the renewal thereof.

(b) An action upon a contract, obligation or liability founded upon an instrument in
writing, except those mentioned in the preceding sections of this chapter.

C. Enforceability of FMA Agreement

The Supreme Court held in Cain v Price, 134 Nev. 193 195 (2018), that to be “legally

enforceable, a contract “must be supported by consideration.” In Jones v SunTrust Mtg, Inc. 128 Nev.
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188, 191 (2012) the Nevada Supreme Court held that “Consideration is the exchange of a promise or

perfonnance, bargained for by the parties.” The Jones Court held:

A party's af?rmation of a preexisting duty is generally not adequate consideration to

support a new agreement. See Cry. ofClark v. Bonanza No. 1, 96 Nev. 643, 650, 615

F.2d 939, 943 (1980). However, where a party's promise, offered as consideration,
differs from that which it already promised, there is suf?cient consideration to support
the subsequent agreement. 3 Williston on Contracts § 7:41 (4th ed. 2008).

In Jones, the Nevada Supreme Court had to determine the validityof a signed agreement

resulting from Nevada’s Foreclosure Mediation Program. The Jones Court held that, “when an

agreement is reached as a result of an FMO mediation, the parties sign the agreement, and it otherwise

compons with contract principles, the agreement is enforceable under District Court Rule 16.”id.

District Court Rule 16 states:

No agreement or stipulation between the parties in a cause or their attorneys, in respect
to proceedings therein, will be regarded unless the same shall, by consent, be entered in
the minutes in the form of an order, or unless the same shall be in writing subscribed by
the party against whom the same shall be alleged, or by the party's attorney.

NRS 40.453 states:

Except as otherwise provided in NRS 40.495:
1. It is hereby declared by the Legislature to be against public policy for any

document relating to the sale of real property to contain any provision whereby a

mortgagor or the grantor of a deed of trust or a guarantor or surety of the indebtedness
secured thereby, waives any right secured to the person by the laws of this state.

2. A court shall not enforce any such provision.

In Lowe Enterprise Residential Partners, L.P. v Eighth Judicial District Court ex rel. County

ofClark, 1 18 Nev. 92, 104 (2002) the Nevada Supreme Court delved into the legislative history of
I

NRS 40.453. The Court held that a “review of the legislative history reveals that NRS 40.453 was

enacted to protect the rights created by Nevada's anti-de?ciency legislation, not to protect the right to a

jury trial.” This statute does not prohibit parties from agreeing to provide a deed in lieu of foreclosure.

D. Claim Préclusion
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The Nevada Supreme Court has adopted a three—part test to detelmine the availability of claim

preclusion: “(1) the parties or their privies are the same, (2) the ?nal judgment is valid, and (3) the

subsequent action is based on the same claims or any part ofthem that were or could have been

brought in the ?rst case.” GC, Wallace, Inc. v Eighth Judicial District Court, 127 Nev. 701, 706

(2011), citing to Five Star, 124 Nev. at 1054, 194 F.3d at 713 (footnote omitted).

E. Repudiation/Renunciation/Anticipatory Breach

17B C.J.S. Contracts § 718, Acts constituting renunciation or repudiation, states:

In order that the rule permitting the immediate institution of a suit on the renunciation
or repudiation of a contract may apply, the renunciation or repudiation must be a

present one, It must also be entire, or total, covering the entire perfomlance to which
the contract binds the promisor, or the refusal to perform must be of a covenant going
to the whole consideration. Furthermore, the renunciation or repudiation must be

absolute or unequivocal. It has also been said that in order to be effective for this
purpose, the renunciation or repudiation must be clear, strict, positive, de?nite, speci?c,
distinct, ?nal, unquali?ed, or unconditional.

In order to constitute an absolute and unequivocal repudiation, no precise form of
words is necessary. Whether an anticipatory repudiation has occurred is determined on

a case-by—case basis, dependingon the particular language used.
The repudiation or renunciation may be by language or act making it futile for the other

party to proceed. An intent to repudiate may be expressly asserted or circumstantially
manifested by conduct. However, a party's words and acts communicated to the other

party, not its intention, should control, Thus, a mere expression of intention not to

perform, or not to be bound, is not enough, nor is a mere threat to abandon, or a mere

assertion that the party will be unable, or will refuse, to perform the contract. At the

same time, a refusal to perform may itself be a repudiation of the contract, in spite of a

party's words seeking to reassure the other party of its intent to perform in the future.

17B C.J,S. Contracts § 722, Elections ofremedies upon renunciation ofexeculorycontract—

Acceptance or rejection ofrenunciationstates:

The party injured by an anticipatory breach has an election to accept or reject the

refusal of performance. For the doctrine of breach by anticipatory repudiation to be

applied, the nonrepudiating party must treat the repudiation as a breach. That is, it must

accept and act on it. Moreover, it must also act promptly and within a reasonable
time. However, the effect of an anticipatory repudiation is not nulli?ed by the fact that
the nonrepudiating party attempts to enforce performance.
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The renunciation of a contract by the promisor before the time stipulated for
performance is not effective unless such repudiation is unequivocally or af?mlatively
accepted by the promisee. If the promisee declines to accept the renunciation and
continues to insist on the performance of the promise, as it may do, the contract remains
in existence for the bene?t, and at the risk, of both parties, and is binding on them, and,
if anything occurs to discharge it from other causes, the promisor may take advantage
of such discharge. Where the contract thus remains in existence, no actionable claim for
damages arises until the time for performance expires. Furthermore, a repudiation not
treated as an anticipatory breach is immaterial in an action thereafter brought to enforce
the contract.

If, after the attempted renunciation by one party to the contract, the other party elects to
treat the contract as still binding and to await the time for full performance, it is

incumbent on the party making such election to perfoim such of the obligations as may,
in the meantime, fall on it under the terms of the contract.

F. Tender of Payments

§ 47: 1 Showingof readiness and willingness to perform, 15 Williston on Contracts § 47:1 (4th

ed.) states:

A party to a contract who complains that the other party has breached the terms of the
contract must prove performance of the contract on his or her own part or a valid and

unconditional tender of performance rejected by the other party. Tender of performance
in this regard combines readiness, willingness, and ability to perform. In order to be

valid, tender of payment on a contract must be: (1) timely; (2) made to the person
entitled to payment; (3) unconditional; (4) an offer to pay the amount of money due;
and (5) coupled with an actual production of the money or its equivalent. The rules that
govern tenders are strict and strictlyapplied; a tender must be one of full performance
and unconditional to be valid; moreover, the party alleging an offer of tender must

possess the ability to perform, and the tender must be made in good faith. Unlike the

situation where performance by one party is a condition precedent to performance by
the other, where conditions are concurrent, the allegation of tender need not be of
absolute tender. A tender conditional on contemporaneous performance by the
defendant is suf?cient and necessary. It has sometimes been said that in such a case, an

allegation ofreadiness and willingness on the part of the plaintiffis suf?cient or even

that this is not part ofthe plaintiff‘s case. However, while in suits for speci?c
performance a different rule prevails in many jurisdictions to maintain an action for
legal relief, the plaintiffmust not only be ready and willing to perform but also must

have manifested this before bringing the action, by some offer of performance to the

defendant, for, otherwise, both parties might be ready and willingand each stay at

home waiting for the other to come forward. While the situation is possible that each of
two parties has a right to speci?c perfonnance against the other, it is not poSsible that
each shall have a right to damages for a total breach of the contract.
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(Citations omitted).

In Bank ofAme/‘ica, NA. v SFR Investmenl Pool 1, LLC 134 Nev. 604, 610—11 (2018) the

Nevada Supreme Court discussed the obligation ofa tendering party. The Supreme Court stated:

Whether a tendering; party must pay the amount into court depends on the nature of the

proceeding and the statutory and common law of the
jurisdiction. See Annotation, Necessity ofKeeping Tender Good in Equity, 12 A.L.R.
938 (1921) (“Generally,there is no ?xed rule in equity which requires a tender to he

kept good in the sense in which that phrase is used at law.”); see

also Restatement (Third) of Prop.: Mortgages § 6.4 (Am. Law Inst. 1997) (“The tender
must he kept good in the sense that the person making the tender must continue at all

times to be ready, willing,and able to make the payment”). Where payment into court
is not explicitly required, “averment of a readiness and willingness to bring the money
into court, and pay the same on the order of the court, is suf?cient.”
Annotation, Necessity ofKeeping Tender Good in Equity, 12 A.L.R. 938 (1921). And,
“the necessity of keeping a tender good and of paying the money into court has no

application to a tender made for the purpose of discharging a mortgage lien.”
Annotation, Unacce'pted Tender as Affecting Lien ofReal Estate Mortgage, 93 A.L.R.
12 (1934) (explaining that such a tender would either immediately discharge the
mortgage lien or the: lien would remain unimpaired by the tender).

(Citations omitted)“

If a party seeks to reinstate a loan having alleged a wrongful foreclosure occurred in that the

party was not in default, than the party must still allege and prove the pany performed and has the

ability to tender any amounts in contention and to continue performing. Turner v Sererus, Inc, 27

Ca1.App 51h 516, 530-31 (Ct. App 3rd CA 2018).

G. Substantial Compliance and NRS 107.080

NRS 107.080 (5) through (8) states:

5. Every sale made under the provisions of this section and other sections of this

chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. Except as othewvise provided in subsection 7, a

sale made pursuant to this section must be declared void by any court of competent
jurisdiction in the county where the sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section;
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(b) Except as otherwise provided in subsection 6, an action is commenced in the

county where the sale took place within 30 days after the date on which the trustee’s
deed upon sale is recorded pursuant to subsection 10 in the of?ce of the county recorder
of the county in which the property is located; and

(c) A notice of [is pendens providing notice of the pendency of the action is

recorded in the of?ce of the county recorder of the county where the sale took place
within 5 days after commencement of the action.

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a) of
subsection 4 to the grantor, to the person who holds the title of record on the date the

notice of default and election to sell is recorded, to each trustor or to any other person
entitled to such notice, the person who did not receive such proper notice may
commence an action pursuant to subsection 5 within 90 days after the date of the sale.

7. Upon expiration of the time for commencing an action which is set forth in

subsections 5 and 6, any failure to comply with the provisions of this section or any
other provision of this chapter does not affect the rights of a bona ?de purchaser as

described in NRS 111.180.
8. If, in an action brought by the grantor or the person who holds title of record in

the district court in and for the county in which the real propel’ty is located, the court
?nds that the bene?ciary, the successor in interest of the bene?ciary or the trustee did
not comply with any requirement of subsection 2, 3 or 4, the court must award to the

grantor or the person who holds title of record:
(a) Damages of $5,000 or treble the amount of actual damages, whichever is

greater;
(b) An injunctionenjoining the exercise of the power of sale until the bene?ciary,

the successor in interest of the bene?ciary or the trustee complies with the requirements
of subsections 2, 3 and 4; and

(c) Reasonable attorney’s fees and costs,
unless the court ?nds good cause for a different award. The remedy provided in this

subsection is in addition to the remedy provided in subsection 5.

In Schleining v Cap One, Inc, 130 Nev. 323, 327 (2014), the Supreme-Court held that NRS

107.080 does not require strict adhefence. The Court focused upon the “does not substantially comply

with” language. In DaycolFunding Corporation v Mona, 134 Nev. 929 (2018) the Nevada Supreme

Court held that substantial compliance is found when the title holder “had actual knowledge of the

default and the pending foreclosure sale” and “was not prejudiced by the lack of statutory notice.” Id.

citations omitted.
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This Court found one decision which stated that inaccurate numbers regarding a de?ciency was

not grounds to ?nd that a notice of default was not in substantial compliance. Kehoe v Aurora Loan

Services LLC, 2010 WL 4286331 (US Dst. Ct D. Nev 2010).

H. Computation of Damages-NRCP Rule 16.1

NRCP Rule 16.1 (a) (1) (iv) requires an initial disclosure regarding the Plaintiff's computation

of damages:

(iv) a computation of each category of damages claimed by the disclosing partynwho
must make available for inspection and copying as under Rule 34 the documents or

other évidentiary material, unless privileged or protected from disclosure, on which
each computation is. based, including materials bearing on the nature and extent of
injuries suffered;

In Pizarro—Oriega v. Cervantes-Lopez, 133 Nev. 261, 265 (2017), the Nevada Supreme Court

held that NRCP Rule 37 (c) (1) “provides the appropriate analytical framework for district courts to

employ in determining the consequence...” for a failure to comply with NRCP Rule 16.1. The party

in violation must Show a"‘substantia1 justi?cation”or that the failure is harmless to avoid sanctions

that include the exclusion of evidence. Id.

NRCP Rule 37 (b) (1) states:

(b) Sanctions for Failure to Comply With a Court Order.
(1) For Not Obeying a Discovery Order. Ifa party or a pax’ty’s of?cer,

director, or managing agent — or a witness designated under Rule 30(b)(6) or 31(a)(4)
— fails to obey an order to provide or permit discovery, including an order under Rule
35 or 37(a), the court may issue further just orders that may include the following:

(A) directing that the matters embraced in the order or other designated
facts be taken as established for purposes ofthe action, as the prevailing party claims;

(B) prohibiting the disobedient party from supporting or opposing
designated claims or defenses, or from introducing designated matters in evidence;

(C) striking pleadings in whole or in part;
(D) staying further proceedings until the order is obeyed;
(E) dismissing the action or proceeding in whole or in part;
(F) rendering a defaultjudgmentagainst the disobedient party; or

(G) treating as contempt of court the failure to obey any order except an

order to submit to a physical or mental examination.
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V. FINDINGS OF FACT

In May of 2007, Vicenta Lincicome ?nanced a property known as 70 Riverside Drive,

Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded

deed. The deed of trust identi?ed Sierra Paci?c Mortgage Company, Inc. as the lender and

Mortgage Electronic Registration Systems, Inc. “MERS” as the bene?ciary and nominee of

the lender. Vicenta Lincicome executed the documents that created the deed of trust and

note and understood she had a 30-year maturitydate.

On August 15, 201 1, MERS recorded an assignment of the deed of trust, transferring the

interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans

Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its

interest to US. Bank.

In mid—2008, the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed of trust at the time recorded a notice of default.

In July 2009, BANA offered the Plaintiffs a loan modi?cation agreement “LMA.” The new

loan balance was $417,198.58.The Plaintiffs were provided a post of?ce box to send

payments.

BANA accepted the ?rst modi?ed payment from the'Plaintiffsin person at a BANA branch

in Carson City on September 1, 2009. The Plaintiffs attempted to make the second

payment at a BANA Branch but it was rejected as BANA’S computer system did not

recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their

deposition testimony states they were aware of the; breach at that time.

10
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10.

11.

12.

13.

14.

15.

The Plaintiffs made no other attempts to mail the payments. BANA then noti?ed the

Plaintiffs in October of 2009 stating that the loan had not been modi?ed. However, then

BANA signed the LMA and recorded it in March of 201 1.

In April of 2010, the Plaintiffs ?led for Chapter 13 bankmptcy and listed the debt for the

property at $381,000. The Plaintiffs made no payment at the time of bankruptcy ?ling or

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.

BANA offered the Plaintiffs a modi?cation in April of 2012 but the Plaintiffs made no

payment on the offer. BANA offered another modi?cation on April 2015 but the loan was

service released to Fay Sen/icing prior to the ?nal payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A ?nal

decree was ?led by the Bankruptcy Court in July of 201 5.

On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of

default.

On December 1, 2017, Vicenta Lincicome ?led a petition for foreclosure mediation

assistance in the: Third Judicial District Court, 17—CV-01346, naming Sables, US. Bank

and Fay Servicing as interested parties.

The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff

Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All

parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make

three payments of $2462.30 as an offered trial period plan. The payments had to be made

on April 1, 2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in

lieu of foreclosure. A certi?cate for foreclosure was issued.

11
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17.

18.

19.

20.

21.

22.

23.

The Plaintiffs did not place the required monthlypayments in a bank account or escrow

account. Plaintiffs spent all of their income on either items. Plaintiffs do not have

suf?cient funds to pay off what is owed under any them}! as to what instrument controls the

computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that

they could not afford to make payments on the mortgage. The Plaintiffs have never averred

to the Court that they are ready, willing,and able to perform on the original mortgage or

subsequent modi?cations.

A Notice of Default and Notice of Sale was ?led against the subject property.

On November 7, 2018, the Plaintiffs ?led a complaint for injunctiverelief, contractual

claims and declaratory relief regarding the foreclosure sale of the subject property.

On November 8, 2018, the Plaintiffs recorded a lis pendens on the subject property and

then ?led an Application for Ex Parte Restraining Order, Preliminary Injunctionand

Permanent Injunctionwith the Court.

On December 31, 2018, the Court entered an order enjoining the foreclosure sale ifthe

Plaintiffs posted a bond in the amount 0f$172,610.67 and additional security in the amount

of $2,105.10 per month thereafter. The Plaintiffs did not ?le the bond.

The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased“ the

property for $294,000.01.

On January 25, 2019, the Trustees Deed Upon Sale con?rming Breckenridge’s purchase of

the subject property was recorded.

ANALYSIS

The gravamen of the Plaintiffs’ causes of action is the alleged breach ofthe 2009 Loan

12
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Modi?cation Agreement by Defendant BANA. The Plaintiffs allege that Vincenta Lincicome executed

and mailed the application 5m July of 2009. The Court infers from these allegations that the Plaintiffs

believe that the mailing of the application constituted an acceptance and the LMA was from that point

on a binding contract between the parties.

After mailing the forms, BANA accepted a payment and informed the Plaintiffs that they

would investigate whether the LMA was accepted. In October of 2009, the Plaintiffs received a

mortgage statement indicating that BANA had not accepted the LMA and was using the terms of the

original agreement. From these alleged facts, the Court cannot ?nd an offer and acceptance of the

LMA had occurred. BANA’S conduct and statements clearly indicated the original agreement had not

been modi?ed.

Ifthe original agreement was still in place, then the Plaintiffs were legallyobligated to perform

as promised. No one argued that BANA had invited the Plaintiffs to apply for the modi?cation which

could be rejected. The Plaintiffs never received any notice from BANA that BANA accepted the

LMA until March of 201 1. It is unclear to the Court that the two year delay could constitute an

acceptance nunc pro tune, but as explained herein, it makes no difference to the Court’s analysis.

No issues of fact exist as to whether the Plaintiffs would have failed to make the required

payments under any of the pulported offers and alleged agreements. The Plaintiffs, admittedly, had no

ability to pay and made no attempt to put any payments aside once BANA or other Defendanfs made a

demand for payment. The Plaintiffs also admitted that they entered into different modi?cation plans

after the LMA based upon their inability to pay.

The Plaintiffs rely on a theory that their performance was permanently excused by the failure

of BANA to accept a single payment under the terms of the LMA. The Plaintiffs also rely on a theory

that their performance was excused by the failure of Fay to accépt a payment under a modi?cation on

13
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a subsequent modi?cation. These theories fail under relevant law for several reasons.

If, as alleged, the LMA was effective upon mailing, then the breach occurred in 2009. If as

alleged the LMA was effective in 201 1, then the breach occurred in 201 1, The Plaintiffs were told that

BANA would not accept the modi?ed payment in 2009. They understood BANA would not perform

under the LMA in October of 2009. They failed to bring an action against BANA until November 7,

2018. The six year statute oflimitations in NRS 11.190 would apply. The date ofthe ?ling ofthe

LMA had no impact on the date of the breach.

Additionally, if the LMA or subsequent modi?cation was effective, then the Plaintiffs’ theory

of excuse of pél'f011nancealso fails as contract law requires a non—breaching party to elect a remedy in

a reasonable time. As stated in 17B C.J.S. Contracts § 722, the non-breachingparty must accept the

repudiation and elect a remedy. The non-breachingparty must also act promptlyand within a

reasonable time. The Plaintiffs did nothing in either 2009 or 201 1. Restitution to the lenders would

also apply if the Plaintiffs had chosen to accept the repudiations and end the agreement.

The theory of excuse put forth by the Plaintiffs also ignores the materiality and order of the

performances under the agreement. A lender materially performs by providing the funds requested

under the loan. A borrower must then materially perform by making the monthlypayments. Further,

the theory of excuse of performance may delay the need to perform but it does not discharge the duty

to pay once the performance was demanded. Performance could be demanded as the Plaintiffs did not

accept the repudiation.

Contract and mortgage law would also require that the Plaintiffs remain ready, willingand able

to perform each month. The deposition testimony clearly indicated that the Plaintiffs could not

perform under any of the offers and modi?cations of the original agreement.

The Plaintiffs entered into a'bankruptcy after their incomes went down arid they had an

14
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unanticipated tax bill. The bankruptcy ?ling indicates that the Plaintiffs believed they were under the

original agreement and
rgpresented such to the bankruptcy court. The facts establish that the Plaintiffs

did not have the ability to make the payments under any of the offers or alleged agreements‘ They

have failed to pay for over a decade. The Plaintiffs had made no effon to tender the missed payments

under any of the agreements.

Additionally,as the Plaintiffs did not act upon the failure of BANA or its successors to accept

the Qaymcnt and repudiate the LMA or modi?cation in a reasonable time, then subsequentagreements

and the bankruptcy could act as an intervening event and excuse any breach of not accepting the

originaiLMA payments. The subsequent modi?cations and agreement to provide a deed in lieu of

foreclosure would have excused the original alleged breach.

The failure of the Plaintiffs to repudiate the agreement also allowed BANA or its successors to

demand at a later time that the Plaintiffs perform. Since their performance was merely delayed, the

Plaintiffs became the breaching party once BANA and its successors made a demand for payment and

payment did not occur. The Plaintiffs tendered very few payments over the course of a decade. The

Plaintiffs should have offered the payments under the LMA if they believed it was in effect. They

could have preserved any rights they believed they had under the LMA by making a tender after

receiving the notice of default.

Claim preclusion would also apply. The Plaintiffs are not entitled to switch theories depending

upon what court they are in. BANA would be bound as well by any representations made in the

bankruptcy proceedings.

Disturbing to the Court, the Plaintiffs seem to believe that they can game the system to avoid

repaying the money borrowed and to remain in a house rent free. Albert Ellis Lincicome, Jr.’s

testimony clearly establishes that the Plaintiffs want more time to continue their free ride. If they have

15
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to abuse a mediation program to get more time then so be it. The Plaintiffs’ signatures af?rming that

they would be bound by the agreement meant nothing. The Plaintiffs admit to engaging in bad faith‘

Under Jones, the mediated agreement of deed in lieu of foreclosure is enforceable. The

Plaintiffs admitted that they chose not to enter into the offered terms. The agreement settled all claims

regarding the mortgage. The Plaintiffs have an obligation under the agreement to surrender the

property. NRS 40.453 does not apply as argued in other motions.

The foreclosing defendants substantially complied with NRS 107.080 notice requirements.

The Plaintiffs were clearly noticed that they were in default and when the foreclosure sale would

occur. The fact that they disputed the amount of the default did not create any prejudice to them as

they never intended to make a tender of any amount. The notice provided them the opponunity to ?le

an action to stop the foreclosure sale which they then did. Theywere given an opportunity to ?le a

bond and then perform under the agreement they argued was in effect, but then failed to do so.

Finally, the Court ?nds that the failure to provide a computation of damages as required by

NRCP Rule 16 has not been justi?ed. The Plaintiffs failure to provide the computation cannot be

justi?ed by their counsel’s belief that to deal with damages at a later point in time is more economical.

The epidemic and the Plaintiffs’ hectic schedule has no impact on Counsel’s determination of

damages. The Plaintiffs had over two years to comply with the rule.

The Court also notes that the Plaintiffs were supposed to negotiate in good faith during a

settlement conference that was ordered. How they could do so without understanding their damages is

perplexing. Is this just more bad faith? The Court believes that the appropriate sanction is to strike all

allegations concerning ?onetarydamages from the Complaint as the failure appears to be made in bad

faith and in an effort to prolong this matter further.

CONCLUSIONS OF LAW
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1. Sanctions striking allegations the Plaintiffs have suffered monetary damages are

appropriate as the Plaintiffs have not justi?ed their failure to provide a computation of

damages pursuant to NRCP Rule 16.1.

2. The Plaintiffs are not entitled to partial summary judgment.

3. The Defendants; are entitled to summary judgment.

VI. ORDER

Therefore, based upon the above and good cause appearing, IT IS HEREBY ADJUDGED and

ORDERED that BANA"S request for sanctions is GRANTED. The Court strikes all allegations in

the Complaint that the Plaintiffs have suffered monetary damages.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that that Plaintiffs’ Motion for

Partial Summary Judgment is DENIED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that the Motions for Summary

Judgment ?led by BANA, Shellpoint Mortgage Servicing, Prof—2013 M4 Legal Trust, US. Bank,

National Association as Legal Trustee (“U.S. Bank Tmst”)and Fay Sewicing LLC., are GRANTED.

IT IS HEREBY FURTHER ADJUDGED and ORDERED that BANA’S request for NRCP

Rule 54(b) certi?cation as a ?nal judgment is GRANTED. The Court ?nds no just reason for the

delay.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings suf?cient to enter an order without argument.

DATED: This 23rd day ofJune,2021, /‘Q1,
HON. LEON ABERASTURI
DISTRICT COURT JUDGE
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Certi?cate of Mailing

GUM/-I hereby cenify that I, T7W , am an employee ofthe Third Judicial
District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document
was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.
1591 Mono Ave.
Minden, NV 89423

Scott R. Lachman, Esq.
Akennan LLP
1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC
2320 Potosi St., Ste. 130
Las Vegas, NV 891516

DATED: This 1% “gayof

Shadd A. Wade
Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd., Ste. 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez, Esq.
Wright, Finlay & Zak, LLP
7785 W Sahara Ave., Ste. 200
Las Vegas, NV 89117

J (i Re, ,2021.

K/7///z/
Employee of Hon. Leon Aberasturi
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Breckenridge Property Fund 2016, LLC 

-------~-------

FILED 
?O?I !:i i -6 ~,~J jj: 4 7 -"-'*-. '\.) \., .._ h ·1 

11 

12 
THIRD JUDICIAL DISTRICT COURT 

LYON COUNTY, NEVADA 

13 
ALBERT ELLIS LINCICOME, JR., and 

14 VICENTA LINCICOME, 

15 

16 

17 

Plaintiff, 

v. 

SABLES, LLC, a Nevada limited liability 
18 company, as Trustee of the Deed of Trust 

given by Vicenta Lincicome and dated 
5/23/2007; FAY SERVICING, LLC, a 
Delaware limited liability company and 

20 subsidiary of Fay Financial, LLC; PROF-
2013-MF LEGAL TITLE TRUST by U.S. 
BANK, N.A., as Legal Title Trustee; for 

22 BANK OF AMERICA, N.A.; 
BRECKENRIDGE PROPERTY FUND 
2016; NEWREZ LLC dba SHELLPOINT 

19 

21 

23 

24 
MORTGAGE SERVICING, LLC; 1900 
CAPITAL TRUST II, BY U.S. BANK 
TRUST NA TI ON AL ASSOCIATION; 
MCM-2018-NPL2 and DOES 1-50., 

25 

26 

27 
Defendants. 

AND RELATED ACTIONS 

Case No.: 18-CV-01332 
Dept No.: II 

NOTICE OF ENTRY OF ORDER 

·I-
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Please take notice that an Order on Breckenridge Motion for Summary Judgment was

entered on the 23 day of June, 2021, a copy of which is attached hereto.

DATED this ?ayof June, 2021.

HUT & STEFFEN, PLLC

4
Jo T. Ste fen O)
B noch R. Wi in (10282)
10080 W. Alta Dr., Suite 200
Las Vegas, NV 89145

Casey J. Nelson (12259)
WEDGEWOOD, LLC
Of?ce of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorneyfor Defendant / Counterclaimant
Breckenridge Property Fund, LLC

-2_
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date

indicated below, I served a true and correct copy of the NOTICE OF ENTRY OF ORDER via

US. Mail to the parties designated below.

Michael G. Millward,Esq. Justin M. Clouser, Esq.
MILLWARD LAW, LTD. 1512 US Highway395 N, Ste. 1

1591 Mono Avenue Gardnerville, NV 89410
Minden, NV 89423 Attorneyfor Plainti?‘
Attorney for Plainti?fs

R. Samuel Ehlers, Esq. Shadd A. Wade, Esq
Ramir M. Hernandez, Esq. ZIEVE BRODNAX & STEEL
WRIGHT F INLAY & ZAK,LLP 9435 W. Russell Road, #120
7785 W. Sahara Avenue, #200 Las Vegas, NV 89148
Las Vegas, NV 89117 Attorneyfor Sables, LLC
Attorney for Prof-2013—M4 Legal Title Trust by
US. Bank, National Association as Legal Title
Trustee; Fay Servicing, LLC, and Shellpoint
Mortgage Servicing, LLC

Melanie Morgan, Esq. Darren T. Brenner, Esq.
Scott R. Lachman, Esq. Ramir M. Hernandez, Esq.
ACKERMAN,LLP WRIGHT FINLAY & ZAK, LLP
1635 Village Center Circle, #200 7785 W. Sahara Avenue, #200
Las Vegas, NV 89134 Las Vegas, NV 89117
Attorney for Bank ofAmerica Attorneys for Prof-2013—M4 Legal Title Trust

by US Bank, National Association as Legal
Title Trustee; Fay Servicing, LLC, and
Shellpoint Mortgage Servicing, LLC

DATED this E day of 31th; 2021.

W Mag/-
An Employee of HUTCHISON & STEFFEN
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CaseNo.: 18-CV—01332

Dépt.No.: 11

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON
* * *

ALBERT ELLIS LINCICOME,JR. and
VICENTA LINCICOME,

Plaintiffs,

vs.

SABES, LLC, a Nevada limited liability company, as ORDER ON
Trustee of the Deed of Trust given by Vicenta BRECKENRIDGE MOTIONLincicome and dated 5/23/2007; FAY SERVICING, FOR SUMMARY
LLC, a Delaware limited liability company and JUDGMENT
subsidiary of Fay Financial, LLC; PROF-2013 M4
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICAN,N.A.;
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING, LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II,
BY U.S. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2; MNCM-2018—NPL@,
substituted in for DOE 3; and DOES 4-10.

Defendants.

I. STATEMENT OF THE CASE

On March 18, 2021, Breckenridge Property Fund 2016, LLC (“Breckenridge”) ?led a Motion

for Summary Judgment. On April 15, 2021, the Plaintiffs ?led an Opposition. On May 10, 2021,
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Breckenridge ?led a Reply.

II. ISSUE PRESENTED

Should the Court grant Breckenridge’sMotion for Summary Judgment?

III. SUMMARY OF DECISION

The Court ?nds that no genuine material issues of fact exist and Breckenridge is entitled to

summary judgment as a matter of law.

IV. PRINCIPLES OF LAW

A. Standard of Review

NRCP 56(c) requires a court to enter summaryjudgment in favor of a party when the

“pleadings, depositions, answers to interrogatories, and admissions on ?le, together with af?davits, if

any, Show that there is no genuine issue as to any material fact and that the moving party is entitled to

a judgment as a matter of law. “ NRCP 56(c). A genuine issue of material fact exists where the

evidence is such that a reasonable jury could return a verdict for the non~moving party. Posada v. City

ofReno, 109 Nev. 448 (1993).

When reviewing a motion for summary judgment, the evidence and all reasonable inferences

drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Richards

v. Republic Silver State Disposal, Inc, 122 Nev. 1213 (2006). Summary judgment is appropriate and

“shall be rendered forthwith” when the pleadings and other evidence on ?le demonstrate that no

“genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a

matter of law. Wood v. Safeway, Inc., 106 Nev. 601, 603 (1990).

B. NRS 40.010
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NRS 40.010 states, “An action may be brought by any person against another who claims an

estate or interest in real property, adverse to the person bringing the action, for the purpose of

determining such adverse claim.”

D. NRS 111.180

NRS 111.180 states:

1. Any purchaser who purchases an estate or interest in any real property in good
faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse
rights, title or interest to, the real property is a bona ?de purchaser.

2. No conveyance of an estate or interest in real property, or charge upon real
property, shall be deemed fraudulent in favor of a bona ?de purchaser unless it appears
that the subsequent purchaser in such conveyance, or person to be bene?ted by such

charge, had actual knowledge, constructive notice or reasonable cause to know of the
fraud intended.

NRS 40.250

NRS 40.250 states:

A tenant of real property or a mobile home for a term less than life is guilty of an
unlawful detainer when the tenant continues in possession, in person or by subtenant, of
the property or mobile home or any part thereof, after the expiration of the term for
which it is let to the tenant. In all cases where real property is leased for a speci?ed
term or period, or by express or implied contract, whether written or parol, the tenancy
terminates without notice at the expiration of the speci?ed term or period.

.

FINDINGS OF FACT

1. In May of 2007, Vicenta Lincicome ?nanced a property known as 70 Riverside Drive,

Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded

deed. The deed of trust identi?ed Sierra Paci?c Mortgage Company, Inc. as the lender and

Mortgage Electronic Registration Systems, Inc. “MERS” as the bene?ciary and nominee of

the lender. Vicenta Lincicome executed documents creating the deed of trust and note and

understood she had a 30-year maturity date.
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On August 15, 201 1, MERS recorded an assignment of the deed of trust, transferring the

interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans

Servicing, LP FKA Countrywide Home Loans Servicing LP.

On November 25, 2015, BANA recorded an assignment of the deed of trust transferring its

interest to US. Bank.

In mid-2008, the Plaintiffs defaulted on the loan making less than ten payments.

In January 2009, the trustee under the deed of trust at the time_recorded a notice of default.

In July 2009, BANA offered the Plaintiffs a loan modi?cation agreement “LMA.” The new

loan balance was $417,198 58, The Plaintiffs were provided a post of?ce box to send

payments‘

BANA accepted the ?rst modi?ed payment from the Plaintiffs in person at a BANA branch

in Carson City on September 1, 2009. The Plaintiffs attempted to make the second

payment at a BANA Branch but it was rejected as BANA’S computer system did not

recognize the LMA‘ The Plaintiffs believe the breach of LMA occurred in 2009 and their

deposition testimony states they were aware of the breach at that time.

The Plaintiffs made no other attempt to mail the payments. BANA then noti?ed the

Plaintiffs in October of 2009 stating that the loan had not been modi?ed. However, then

BANA signed the LMA and recorded it in March of 201 1.

In April of 2010, the Plaintiffs ?led for Chapter 13 bankruptcy and listed the debt for the

property at $381,000. The Plaintiffs made no payments at the time of bankruptcy ?ling or

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation.
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10.

11.

12.

13.

15.

16.

17.

BANA offered the Plaintiffs a modi?cation in April of 2012 but the Plaintiffs made no

payments on the offer. BANA offered another modi?cation on April 2015 but the loan was

service released to Fay Servicing prior to the ?nal payment.

In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A ?nal

decree was ?led by the Bankruptcy Céurt in July of2015.

On Nevember3, 2017, Sables, as trustee under the deed of trust, recorded a notice of

default.

On December 1, 2017, Vicenta Lincicome ?led a petition for foreclosure mediation

assistance in the Third Judicial District Court, 17—CV—01346, naming Sables, US. Bank

and Fay Servicing as interested parties.

. The Mediator’s Statement indicates that Vincenta Lincicome was represented by Geoff

Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All

parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make

three payments of $2462.30 as an offered trial period plan. The payments had to be made

on April 1, 2018, May 1, 2018 and June 1, 2018.

The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in

lieu of foreclosure. A certi?cate for foreclosure was issued.

The Plaintiffs did not place the required monthlypayments in a bank account or escrow

account. Plaintiffs spent all of their income on either items. Plaigtiffs do not have

suf?cient funds to pay off What is owed under any theory as to what instrument controls the

computation of what is owed.

In depositions attached to the Motion for Summary Judgment, the Plaintiffs admitted that

they could not afford to make payments on the mortgage. The Plaintiffs have never averred
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VI.

18.

19.

20.

21.

22.

23.

to the Court that they are ready, willing,and able to perform on the original mortgage or

subsequent modi?cations‘

The foreclosing party recorded a Notice of Default and Notice of Sale against the subject

property.

On November 7, 2018, the Plaintiffs ?led a complaint for injunctiverelief, contractual

claims and declaratory relief regarding the foreclosure sale of the subject property.

On November 8, 2018, thcz Plaintiffs recorded a lis pendens on the subject property and

then ?led an Application for Ex Parte Restraining Order, Preliminary Injunctionand

Permanent Injunctionwith the Court.

On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the

Plaintiffs posted a bond in the amount of $1 72,6 10.67 and additional security in the amount

of $2,105. 1 0 per month thereafter. The Plaintiffs did not ?le the bond.

The foreclosure sale went forward on January 4, 2019, and Breckenridgepurchased the

property for $294,000.01.

On January 25, 2019, the Trustees Deed Upon Sale con?rming Breckenridge’s purchase of

the subject property was recorded.

ANALYSIS

The Court incorporates the legal ?ndings, factual ?ndings and analysis contained in its

separate “ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/

GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF -2013 M4

LEGAL TRUST, US BANK AND FAY SERVICING LLC.” As Breckenridgepurchased the subject

property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims

to title ofthe property.
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VII. CONCLUSIONS OF LAW

Breckenridge is entitled to a motion for summary judgment in its favor.

ORDER

Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that

Breckemidge’s Motion for Summary Judgment is GRANTED.

IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is

VACATED. The Court found the pleadings suf?cient to enter an order without argument.

DATED: This 23rd day of June, 2021.

/
.

L:
/\,» /

HON. LEON ABERASTURI
DISTRICT JUDGE
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I hereby certify that I,

erti?cate of Mailin

(4 u at. ?w , am an employee of the Third Judicial
District Court, and that on this date pursuant to NRCP 5(b), a true copy of the foregoing document
was mailed at Yerington, Nevada addressed to:

Michael G. Millward, Esq.
Millward Law, Ltd.
1591 Mono Ave.
Minden, NV 89423

Scott R. Lachman, Esq.
Akerman LLP
1635 Village Center Cir. Ste. 200
Las Vegas, NV 89134

Casey J. Nelson, Esq.
Wedgewood, LLC
2320 Potosi St, Ste. 130
Las Vegas, NV 89146

DATED: This 2 (5
AV

L[clayof

Shadd A. Wade
Zieve, Brodnax & Steele, LLP
9435 W. Russel Rd, Ste‘ 120
Las Vegas, NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hemandez, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

v N/ ,2021.

//2//7 /l//
1,

Employee of Hon. Leon Aberasturi
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Case No: 18-CV—01332

Dept: II
The undersigned affirms that this document does not ' "'

contain personal information, pursuant to NRS 603A.O40 Wt??a Tova,

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

*****

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
v.

)
)

)

)
) NOTICE OF APPEAL

SABLES, LLC, a Nevada limited liability )
company, as Trustee of the Deed of Trust )
given by Vicenta Lincicome and dated )
5/23/2007; FAY SERVICING, LLC, a )
Delaware limited liability company and )
subsidiary of Fay Financial, LLC; PROF- )
2013-M4 LEGAL TITLE TRUST by U.S. )
BANK, N.A., as Legal Title Trustee; BANK )
OF AMERICA, N.A.; BRECKENRIDGE )
PROPERTY FUND 2016, a Utah limited )

liability company; NEWREZ, LLC, d/b/a )
SHELLPOINT MORTGAGE SERVICING, )
LLC, substituted in for DOE 1; 1900 )
CAPITAL TRUST II, BY US. BANK TRUST )
NATIONAL ASSOCIATION, substituted in )
for DOE 2; MCM—ZOl8-NPL2, substituted )
in for DOE 3; and DOES 4—10. )

)
)

)
)

)
)
)
)
)
)
)
)

Defendants.

BRECKENRIDGE PROPERTY FUND 2016,
LLC

Counterclaimant,
vs.

ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1—5.

Counter?defendants.

NOTICE OF APPEAL
PAGF | OF}
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(1

NOTICE IS HEREBY GIVEN that Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta

Lincicome, by and through their counsel of record, Michael G. Millward of Millward Law, Ltd.,

appeal to the Supreme Court of Nevada from the Order Denying Plaintiffs Motion for Partial

Summary Judgment/GrantingMotions for Summary Judgment ?led by BANA, Prof-2013 M4

Legal Trust, US Bank and Fay Servicing, LLC entered June 23, 2021.

The Order Denying Plaintiffs Motion for Partial SummaryJudgment/GrantingMotions for

Summary Judgment?led by BANA, Prof-2013 M4 Legal Trust, US Bank and Fay Servicing, LLC,

concerns the followingmotions:

1. Motion for Summary Judgmentfiled by Bank of America on March 17, 2021;

2. Motion for Summary Judgmentfiled by ShellpointMortgage Servicing on March 25,
2021; and

3. Motion for Summary Judgment filed by Prof-2013 M4 Legal Trust, US. Bank,
National Association of Legal Trustee and Fay Servicing, LLC, on March 25, 2021.

NOTICE IS HEREBY GIVEN that Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta
Lincicome appeal to the Supreme Court of Nevada from the Order on Breckenridge Motion for

Summary Judgment, entered June 23, 2021.

The Order on Breckenridge Motion for Summary Judgment concerns the Motion for

Summary Judgment filed by Breckenridge Property Fund 2016, LLC, on March 18, 2021.

NOTICE IS HEREBY GIVEN that Plaintiffs Albert Ellis Lincicome, Jr., and Vicenta

Lincicome appeal to the Supreme Court of Nevada from the Order granting Sables, LLC, non-

monetary status entered May 30, 2019.

The Order concerns Sables, LLC’s Declaration of Non—Monetary Status filed on or about
December 18, 2018.

///

///

///

///

NOTICE OF APPEAL PAGE 2 OF 3
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AFFIRMATION

The undersigned hereby affirms, pursuant to NRS 2398.030, that the foregoing does not

contain the social security number of any person, or other personal information as defined by

NRS 603A.O40.

Respectfully submitted (Q day of
Lola , 2021

MILLWARD LAW, LTD

Miéh/a/el G. Millward, Esq.
NSB# 11212
1591 Mono Ave
Minden, NV 89423
(775) 600-2776
Attorney for Plaintiffs

NOTICE OF APPEAL PAGE 3 OF 3
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IN THE THIRD JUDICIAL COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

THIRD JUDICIAL DISTRICT
COURT CASE NO.: 18-CV—01332

Appellants,
NEVADA SUPREMECOURT
CASE NO.: 83261

)
)
)

v. 3
SABLES,LLC, a Nevada limited liability )company, as Trustee of the

Deeéi
of Trust

)given by Vicenta Lincicome an dated a x ‘ r
‘5/23/2007; FAY SERVICING, LLC, a ) CASE APPEAL 51 A r EMENT

Delaware limited liability company and )
subsidiary of Fay Financial,LLC; PROF- )2013-M4 LEGAL TITLE TRUST by US.

)BANK, N.A., as Le al Title Trustee;BANK OF AMERI A, N.A.; )
BRECKENRIDGE PROPERTY FUND )
2016, a Utah limited liability company; )NEWREZ,LLC, d/b/a SHELLPOINT
MORTGAGE SERVICING, LLC,; 1900 )
CAPITAL TRUST II, by US. BANK )
TRUST NATIONAL ASSOCIATION; )MCM-20l8-NPL2.

)
)
)

"(ganafwai
5mm"!

,
-

Respondents.

Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and

through their attorneys, Michael G. Millward, Esq., of Millward Law, Ltd., and

Justin M. Clouser, Esq., of Clouser HempenWasick Law Group,Ltd., submit their

Case Appeal Statement in accordance with NRAP 30) as follows:

APPELLANTS: The Appellants are ALBERT ELLIS LINCICOME, JR.

AND VICENTA LINCICOME (together referred to as “Appellants” or “the

Lincicomcs”). Appellants are represented by retained counsel Michael G.

Millward, Esq, of Millward Law, Ltd., 1591 Mono Avenue, Minden, Nevada

1
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89423, and Justin M. Clouser, Esq., of Clouser Hempen Wasick Law Group, Ltd.,

1512 US HWY 395 N, Ste. 1, Gardnerville, Nevada 89410. Appellants were not

representedby appointed counsel before the District Court Appellants’ counsel,

Michael G. Millward, Esq., and Justin M. Clouser, Esq., are licensed to practice

law in Nevada. Appellants have not sought leave to proceed in forma pauperis.

This appeal concerns real property and claims pertaining to wrongful

foreclosure and breach of contract. This appeal does not involve child custody or

Visitation. Appellants believe that settlementof the issues pertaining to this appeal

are a possibility.

DISTRICT COURT JUDGE: HONORABLE LEON ABERASTURI of

the Third Judicial District Court issued the Orders that are the subject of this

appeaL

RESPONDENTS: The Respondents and respective counsel for each

respondentare as follows:

1. SABLES, LLC, representedby Shadd A. Wade, Esq., of Zieve, Brodnax

& Steel, 9435 W. Russell Road, Suite 120, Las Vegas,Nevada 89148;

2. FAY SERVICING, LLC, represented by Darren T. Brenner, Esq., and

Ramir M. Hernandez, Esq., of Wright, Finlay & Zak, LLP, 7785 W.

Sahara Avenue, Suite 200, Las Vegas, Nevada 891 17;

AA03816



. PROF-2013—M4 LEGAL TITLE TRUST by US. BANK, N.A.,

representedby Darren T. Brenner, Esq., and Ramir M. Hernandez, Esq.,

of Wright, Finlay & Zak, LLP, 7785 W. Sahara Avenue, Suite 200, Las

Vegas, Nevada 89117;

. BANK OF AMERICA, N.A., representedby Scott R. Lachman, Esq., of

Akerman, LLP, 1635 Village Center Circle, Suite 200, Las Vegas,

Nevada 89134;

. BRECKENRIDGE PROPERTY FUND 2016, LLC, represented by

Hutchison & Steffen, PLLC, 10080 W. Alta Drive, Suite 200, Las Vegas,

Nevada 89145, and Wedgewood, LLC, 2320 Potosi Street, Suite 130,

Las Vegas, Nevada 89146;

. NEWREZ, LLC, d/b/a SHELLPOINT MORTGAGE SERVICING, LLC,

representedby Darren T. Brenner, Esq., and Ramir M. Hernandez,Esq.,

of Wright, Finlay & Zak, LLP, 7785 W. Sahara Avenue, Suite 200, Las

Vegas, Nevada 89117;

. 1900 CAPITAL TRUST II, by US. BANK TRUST NATIONAL

ASSOCIATION, representedby Darren T. Brenner, Esq., and Ramir M.

Hernandez, Esq., of Wright, Finlay & Zak, LLP, 7785 W. Sahara

Avenue, Suite 200, Las Vegas, Nevada 891 17; and
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8. MCM-20l8—NPL2 representedby Darren T. Brenner, Esq., and Ramir M.

Hernandez, Esq., of Wright, Finlay & Zak, LLP, 7785 W. Sahara

Avenue, Suite 200, Las Vegas,Nevada 891 17.

Appellants are informed and believe that the foregoing respective counsels

for Respondentsare licensed in Nevada.

DISTRICT COURT PROCEEDINGS: The Lincicomes initiated the

proceedings before the Third Judicial District Court on November 7, 2018, by

?ling their Complaint and application for preliminary injunction.

NATURE OF ACTION AND RESULT: In 2007, the Lincicomes

purchased their home in Dayton, Nevada. By late 2008, the Lincicomes had fallen

behind on their mortgagepayments,and in early 2009, the bene?ciary of the Deed

of Trust at the time, Defendant Bank of America, NA. (hereinafter “BANA”)

recorded a notice of default.

In July of 2009, BANA made an offer to the Lincicomes to modify their

2007 Deed of Trust. The Lincicomes accepted the offer to modify their mortgage

and timely submitted the paperwork to BANA on July 31, 2009.

On September 1, 2009, BANA accepted the Lincicomes’ ?rst payment on

the modi?ed loan, even though BANA was unable to locate the modi?cation in its

system. On October I, 2009, BANA rejected the Lincicomes’ payment when

AA03818



BANA’s customer service agent again could not ?nd a record of the modi?cation

in BANA’S system.

Thereafter in May of 201 1, without notice to the Lincicomes, BANA

recorded the 2009 modi?cation with the Lyon County Recorder’s Of?ce. The

Lincicomes remained unaware that BANA had found the modi?cation until 2017

when the recordedmodi?cation was disclosed at a foreclosure mediation.

Even though it is admitted by all parties to this matter that the modi?cation

exists, was recorded, and that it effectively modi?ed the Lincicomes’ mortgage, no

bene?ciary of the deed of trust, or servicer has abided by its terms. BANA, US

Bank, and all subsequentbene?ciariesof the modi?ed Deed of Trust have failed to

implement or provide the Lincicomes with the opportunity to make payment under

its terms. The Trustee under the Deed of Trust was informed that the terms of the

modi?ed Deed of Trust have not been followed or honored by BANA or any other

successor bene?ciary under the Deed of Trust.

At a hearing upon the Lincicomes’ application for temporary protective

order, the District Court determined that the Lincicomes were likely to succeed

upon the merits of their claims and were entitled to a preliminary injunction.

However, the Lincicomes were unable to post the requisite bond by December 20,

2018.
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In spite ofthe Court’s ?ndings, on January 4, 2019, Sables, LLC, conducted

the foreclosure sale of the Lincicomes’ home and sold the same to Breckenridge

Property Fund 2016, LLC.

On May 30, 2019, the District Court entered an Order granting Sables,

LLC’s application for non—monetary status effectively dismissing Sables from the

action.

On December 20, 2019, the Lincicomes were granted leave and ?led their

Amended Complaint seeking relief for claims of wrongful foreclosure, declaratory

relief, quiet title, violation of the Homeowners’ Bill of Rights, breach of contract,
breach of duty of good faith and fair dealing, slander of title, and attorney’s fees as

special damages.

On June 23, 2021, the District Court entered its Order Denying Plaintiffs’

Motion for Partial Summary Judgment/Granting Motions for Summary Judgment
?led by BANA, Prof—2013 M4 Legal Trust, US Bank and Fay Servicing, LLC, and

it’s Order on Breckenridge Motion for Summary Judgment.

The Lincicomes are appealing the District Court’s May 30, 2019 Order

effectively dismissing Sables, LLC, from the action and the District Court’s two

separate Orders entered June 23, 2021, granting the Defendants’ respective
motions for summary judgment and deciding all Plaintiffs’ claims in Defendants’

favor.
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PRIOR APPEAL: This case has previously been the subject of an

original writ proceeding in the Court of Appeals of the State of Nevada. A Petition

for Writ of Mandamus was ?led August 1, 2019, as Case No. 79152—COA, and

captioned as Albert Ellis Lincicome, Jr. and Vicenta Lincicome, Petitioners, v.

Third Judicial District Court of Nevada, in and for the County of Lyon; Honorable

Leon Aberasturi, District Court Judge, Respondent and Sables, LLC, Fay

Servicing, LLC, Prof—2012 —M4 Legal Title Trust by US. Bank, N.A., and Bank of

America, N.A., Real Parties in Interest. Additionally, a Petition for Review ?led

before the Nevada Supreme Court on February 10, 2020, under the same case

number and caption.

AF F IRMATION

The undersigned hereby af?rms, pursuant to NRS 2398.030, that the

foregoing does not contain the social security number of any person, or other

personal information as de?ned by NRS 603A.O40.

Respectfully submitted 2 zfédayof

7’sz
, 2021

MILL ARD LAW, LTD

NSB# 11212
1591 Mono Ave
Minden, NV 89423
(775) 600—2776
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE

1, Ashley Voss, hereby certify that I am an employee of Millward Law Ltd.,and that on the @ day of July, 2021, I deposited for delivery a true and correct
copy of the CASE APPEAL STATEMENT for service by placing an original ortrue copy thereof in a sealed envelopeplaced for collection and mailing in Minden,Nevada,on said date, following ordinary businesspractices to the following:

Shadd A. Wade, Esq.
Zieve, Brodnax & Steele, LLP
9435 West RussellRoad, Suite 120
Las Vegas, Nevada 89148
Ramir M. Hernandez,Esq.
Christopher A. J. Swift, Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Avenue, Suite 200
Las Vegas, Nevada89117
(702) 475—7964

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
Peccole ProfessionalPark
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Casey J. Nelson, Esq.
Wedgewood,LLC
Of?ce of the GeneralCounsel
2320 Potosi Street, Suite 130
Las Vegas, NV 89146

Darren T. Brenner, Esq.
Scott R. Lachman, Esq.
Akerman, LLP
1635 Village Center Circle, Ste. 200
Las Vegas, Nevada 89134

yh?voss
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FILED
CaseNo.: 18—CV—01332

232154215

Dept.No.: [I
~,

A \IV"

20 At“? 8: 20

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

* * *

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,

vs.

SABLES. LLC, a Nevada limited liability company, as ORDER REGARDING
Trustee of the Deed ofTrust given by Vicenta PERMANENT WRIT OF
Lincicome and dated 5/23/2007: FAY SERVICING,
LLC, a Delaware limited liability company and
subsidiary of Fay Financial. LLC; PROF-2013 M4
LEGAL TITLE TRUST by US. BANK, N.A., as Legal
Title Trustee; for BANK OF AMERICAN, N.A.:
BRECKENRIDGE PROPERTY FUND 2016, A Utah
limited liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING,LLC
substituted in for DOE 1; 1900 CAPITAL TRUST II.
BY US. BANK TRUST NATIONAL ASSOCIATION,
substituted in for DOE 2: MNCM—2018-NPL@.
substituted in for DOE 3; and DOES 4-10.

Defendants.

RESTITUTION

On July 20. 2021. BRECKENRIDGE PROPERTY FUND 2016 ?led a Permanent Writ of

Restitution with the Coun. No Motion was ?led with the Writ. The Court’s ?le does not indicate

whether BRECKENRIDGE PROPERTY FUND 2016 provided notice ofthe ?ling to the other Parties
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in this matter. The Court declines to treat the matter ex parte.

Therefore. good cause appearing. IT IS HEREBY ORDERED that BRECKENRIDGE

PROPERTY FUND 2016 will ?le a noticed motion requesting the Court to enter the proposed writ.

DATED: This 191h day ofAugusI. 2021.

LAW-
HON. LEON ABERASTURI
DISTRICT JUDGE
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Certi?cate of Mailing

I hereby certify that I. (Mal/M . am an employee ofthe Third Judicial
District Court, and that on this date pursuant to NRCP 5(b). a true copy ofthe foregoing document
was mailed at Yerington,Nevada addressed to:

Michael G. Millward, Esq.
Millward Law. Ltd.
1591 Mono Ave.
Minden. NV 89423

Scott R. Lachman. Esq.
Akerman LLP
1635 Village Center Cir. Ste. 200
Las Vegas. NV 89134

Casey J. Nelson. Esq.
Wedgewood, LLC
2320 Potosi St., Ste. 130
Las Vegas, NV 89146

Shadd A. Wade??)‘
Zieve, Brodnax & Steele. LLP
9435 W. Russel Rd. Ste. 120
Las Vegas. NV 89148

Matthew K. Schriever, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Dr., Ste. 200
Las Vegas, NV 89145

Ramir M. Hernandez. Esq.
Wright, Finlay & Zak, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

DATED: This ‘ Qn‘dayof Ag (xi + ,2021.

W"
Employee of Hon. Leon Aberasturi
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John T. Steffen, Esq. (4390)
Brenoch R. Wirthlin,Esq. (10282)
Alex R. Velto, Esq. (14961)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
Tel (702) 385-2500
Fax (702) 385-2086
bwirthlinfa)hutchlegal.com

Casey J. Nelson, Esq. (12259)
Wedgewood, LLC
Of?ce of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146
Tel (702) 305-9157
Fax (310) 730-5967
caseynelson@wedgewood-inc.com
Attorneyfor Defendant, Counterclaimant, and Cross-Plaintiffr
Breckenridge Property Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY,NEVADA

ALBERT ELLIS LINCICOME,IR, and VICENTA
LIN CICOME,

Plaintiff,
v.

SABLES, LLC, a Nevada limited liabilitycompany, as
Trustee of the Deed of Trust given by Vicenta Lincicome
and dated 5/23/2007; FAY SERVICING, LLC, a Delaware
limited liabilitycompany and subsidiary of Fay Financial,
LLC; PROF-2013-MF LEGAL TITLE TRUST by US.
BANK, N.A., as Legal Title Trustee; for BANK OF
AMERICA,_N.A.; BRECKENRIDGE PROPERTY FUND
2016; NEWREZ LLC dba SHELLPOINT MORTGAGE
SERVICING, LLC; 1900 CAPITAL TRUST II, BY U. S.
BANK TRUST NATIONAL ASSOCIATION;MCM—
2018-NPL2 and DOES 1- 50.,

Defendants.

AND RELATED MATTERS.

CaseNo.: 18-CV-Ol332
DeptN0.: II

BRECKENRIDGE PROPERTY
FUND 2016’s MOTION FOR

ENTRY OF ORDER GRANTING
. PERMANENT WRIT OF
RESTITUTION AND PAYMENT

OF OVERDUERENTS

COMES NOW Breckenridge Property Fund 2016, LLC (“Breckenridge”), by and through its

attorneys of record, Hutchison & Steffen, PLLC and hereby submits this motion for entry of an order
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granting a permanent writ of restitution in favor of Breckenridge and payment of overdue rents pursuant

to this Court’s summary judgment order. This motion is made and based upon the followingpoints and

authorities, the pleadings and papers on ?le, the attached exhibits, and any oral argument this court may

entertain at a hearing on this matter

DATED this 8th day of September, 2021.

HUTCHISQN& S; FEN, PLLC
./

//%/ if"

Jo hn?f'S?—sze ( 0)

BfenochRy rthin (10282)
,
ffex R. Velo(14961)

I/HUTCHISON& STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
bwirthlinftbhutchlegaLcom

Casey J. Nelson, Esq. (12259)
Wedgewood, LLC
Of?ce of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146
caseynelsor?wedgewood-inc.com
Attorneyfor Breckenridge Property Fund 2016,
LLC

///

///

///
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MEMORANDUM OF POINTS AND AUTHORITIES

I. Introduction.

This case pertains to the foreclosure of real property commonly known as 70 Riverside Drive,

Dayton, Nevada 89403 (“Subject Property”) that took place on or about January 4, 2019 at which time

Breckenridgepurchased the Subject Property for $294,000.01.

Albert Ellis Lincicome, Jr. and Vicenta Lincicome ("Plaintiffs") formerly owned the Subject

Property. Plaintiffs brought this lawsuit and argue that the foreclosure sale was improperly conducted

but they ignore that the evidence uniformlycon?rms that they were in default and received actual notice

of the same. No amount of distraction about the loan documents or issues of prior loan modi?cation can

change these facts. There is no dispute that the Plaintiffs were in default at the time of foreclosure and

received both the Notice of Default and the Notice of Sale.

Plaintiffs had no viable claims against Breckenridge. The essence of Plaintiffs’ Complaint is that

the foreclosing lender did not have the ability to foreclose} Plaintiffs conceded that they executed the

note and deed of trust and were in default of their loan obligations. Discovery proved that the foreclosure

complied with NRS, that the Plaintiffs were in default of the loan obligations and received both the notice

of default and the notice of sale.

As a result of the foreclosure sale, Plaintiffs have been divested of any ownership interest in the

Subject Property. Consequently, there were no genuine issues of material fact in this case. This Court

so found and granted Breckenridge’s motion for summary judgment. Breckenridge now seeks an order

fog a permanent writ of restitution and payment of overdue rents pursuant to this Court’s summary

judgment order.

///

///
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II. Statement of UndisputedFacts.

1. On or about May 23, 2007, Plaintiffsexecuted a Note and Deed of Trust that was secured

by the Subject Property. See Exhibit #1.

2. Plaintiffs subsequently defaultedon that loan obligation resulting in a Notice of Default

and Notice of Sale being recorded against the Subject Property. See Exhibits #2 and #3.

3. On November 7, 2018, Plaintiffs ?led a complaint for injunctive relief, contractual

claims, and declaratory relief regarding the scheduled foreclosure sale of the Subject Property.

4. On November 8, 2018, Plaintiffs recorded a lis pendens on the Property and also ?led

an Application for Ex Parte Restraining Order, Preliminary Injunctionand Permanent Injunction.

5. On December 31, 2018, the Court entered an order enjoining the foreclosure on the

Subject Property if the Plaintiffs timely posted of a bond in the amount of $172,610.67 and additional

security in the amount of $2,105.10 per month thereafter.

6. Plaintiffs failed to post the bond and the Subject Property went to foreclosure sale on or

about January 4, 2019, at which time Breckenridge purchased the Subject Property at the NRS 107

foreclosure sale for $294,000.01,relying on the fact that the noticed foreclosure sale was valid because

Plaintiff failed to post the requisite bond. See Exhibit #4.

7. On January 25, 2019, the Trustees Deed Upon Sale con?rming Breckenridge’s

ownership of the Subject Property was recorded. See Exhibit #5.

8. The Plaintiffs were in possession of the Property at the time Breckenridgepurchased the

Property and have been in possession since that date. On or about January 28, 2019, Breckenridge

served a Three-Day Notice to quit to the Plaintiffs (“Three-Day Notice”). See Exhibit #6.

9. Notwithstanding the Three-Day Notice, the Plaintiffs have remained in possession of

the Subject Property up to and including the present time.
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10. Breckenridgehas made repeated demand on the Plaintiffs to vacate the Subject Property,

but Plaintiffs, without cause or reason, have refused to vacate the Subject Property.

11. The Plaintiffs continue in possession of the Subject Property notwithstanding the

termination of the tenancy by services of the aforesaid Three-Day Notice.

12. The Plaintiffs’ actions are in violation of NRS § 40.250—255 and Breckenridge is entitled

to possession of the Subject Property as prescribed in NRS § 40.290-420.

13. On December 20, 2019, Plaintiffs ?led their Second Amended Complaint, wherein they

brought claims against Breckenridge for Declaratory Relief and Quiet Title.

14. Breckenridge subsequently ?led a Counterclaim against Plaintiffs through which it

claims ownership to the Subject Property, sought to quiet title in its favor, sought other monetary

damages, as well as possession of the Property througha claim for writ of restitution (“Restitution

Claim”).

15. In addition, Breckenridge sought payment of “reasonable rents for the period of time

from service of the Three-Day Notice until such time as the [Plaintiffs] vacate the Subject Property.”

See Breckenridge’s Counterclaim on ?le herein, at 1] 34.

16. Because the Plaintiffs remained in possession of the Subject Property even after service

of the Three-day Notice, Plaintiffs should be required to pay rent to Breckenridge from February 1,

2019, until the date they vacate the Subject Property.

17. Ultimately,this Court made a determination granting Breckenridge’ counterclaims and

denying Plaintiffs’ claims. The Plaintiffs have been and continue to reap a windfall by being able to

stay in the Subject Property without having to make any payments. To add to that windfall, the

Plaintiffs have an incentive to delay ?nal resolution because every month of delay is another month of

livingrent free.
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18. Based on the current rental market, a range of $2,250.00 - $2,500.00 is a fair market

rental value for the Subject Property. See Exhibit #7. That rental range is consistent with the monthly

security of $2,105.10 per month that this court previously ordered to stay foreclosure.1

19. Plaintiffs have been in the Subject Property from February 1, 2019, to the present,

August, 2021, or a total of 31 months, which would equate to rent in the principal amount of not less

than $69,750 - $77,500.

20. Accordingly, Breckenridge requests this Court issue an order and judgment against the

Plaintiffs, in this range (and additional amounts due at this rate by entry of such an order) for rents due

to Breckenridgedue to the Plaintiffs’ continued wrongfulpossession of the Subject Property.
.

21. On June 23, 2021, this Court entered its Order on Breckenridge’s Motion for Summary

Judgment (“MSJ Order”) granting Breckenridgesummary judgment on its claims against the Plaintiffs.

22. In its MSJ Order this Court made numerous ?ndings of fact and conclusions of law,

adopted herein by reference, including but not limited to the ?ndings that Breckenridge purchased the

Property at a proper foreclosure sale and is therefore entitled to summary judgmentregarding its claims

to title of the Property as against Plaintiffs.

III. Law and Argument

A. Based upon this Court’s MSJ Order, Breckenridge is entitled to a permanent writ of
restitution regarding the Propertv.

As noted above, on or about January 4, 2019, Breckenridge purchased the Subject Property at the

NRS 107 foreclosure sale for $294,000.01. The Three-Day Notice was served on the Plaintiffs on

January 28, 2019. NRS § 40.255(l)(c)provides for removal of a person who holds over and continues

in possession of real property after a 3-day written notice to sunender has been served upon the person:

I Plaintiffs did not dispute this amount when profferedas part of Breckemidge’s motion requesting Plaintiffs post rental

payments with the Court.
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(c) Where the property or mobile home has been sold under a power of sale granted by

NRS 107.080 to the trustee of a deed of trust executed by the person, or by another person

under whom the person claims, and the title under such sale has been perfected;

Nev. Rev. Stat. Ann. § 40.255 (West). Breckenridge is the sole owner of the Property by Virtue of

purchasing the Property at a valid foreclosure sale conducted pursuant to NRS Chapter 107 on January

4, 2019. Service of the Three-Day Notice terminated the Plaintiffs’ right to remain in the Property.

Despite this, the Plaintiffs refused to vacate the Property within the three days as requiredby NRS 40.280

et seq. Rather, the Plaintiffs continued to squat in the Property without Breckenridge’s permission or

consent. Plaintiffs have paid no rent to Breckenridge during the time they are illegally squatting in the

Property. Plaintiffs had no objective basis in law or fact to remain in the Property after foreclosure.

Breckenridge was vested with title to the Property and the foreclosure proceeded properly.

Plaintiffs’ continued occupation of the Property was in clear Violation of NRS § 40.255 and

Breckenridge is entitled to permanent possession of the Property as prescribed in NRS §§ 40.290 to

40.420. Breckenridge, as purchaser of the Property, is entitled to a permanent writ of restitution of the

Property.

B. Breckenridge is entitled to rental pavments during the time Plaintiffs have uniustlv
remained in the Subject Propertv without making a single rental payment.

“Unjustenrichment occurs whenever a person has and retains a bene?t which in equity and good

conscience belongs to another. Unjust enrichment is the unjust retention of a bene?t to the loss of

another.” Topaz Mutual Co. v. Marsh, 108 Nev. 845, 856 (1992); Nevada Industrial Development v.

Benedetti, 103 Nev. 360, 363 (footnote 2) (1987).

Plaintiffs have been unjustlyenriched by being allowed to remain in the Subject Property without

paying rent or a mortgage payment since February, 2019. The foreclosure in this matter occurred over

two years ago and Plaintiffs were not making payments to their lender prior to that time either. The

Plaintiffs are squatting in the Subject Property without Breckenridge’s permission. They are aware that

AA03832



10

11

12

13

14

16

17

19

20

21

22

23

24

25

26

27

28

the Subject Property has been foreclosed. However, Plaintiffs continue to occupy the Subject Property

without paying fair market rent to Breckenridge’s detriment.

NRS 40.385(3) provides, “A tenant who retains possession of the premises that are the subject of

the appeal during the pendency of the appeal shall pay to the landlord rent in the amount provided in the

underlying contract between the tenant and the landlord as it becomes due.” This Court should follow

the guidance and rationale of NRS 40.3 85(3) — which has now been con?rmed due to the MSJ Order —

and require the Plaintiffs to pay fair market rent for their years’ long wrongfuloccupation of the Subject

Property.

Breckenridge has provided proof that the fair market rental value of the Subject Property is in the

range of $2,250.00 to $2,500.00. This rental range is consistent withthe monthlysecurity of $2,105.10

per month that this Court previously ordered to stay foreclosure.

IV. Conclusion.

For all these reasons, Breckenridge respectfully requests that this Court grant its Motion for entry

of an order granting Breckenridge a permanent writ of restitution, as well as payment of all overdue rents

until the Subject Property is vacated, and to grant such and further relief as the Court deems appropriate.

A f?rmation pursuant to NRS 239B. 030: The undersigned does hereby af?rm that the preceding

///

///

///

///

///

///

///
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document ?led in this court does not contain the social security number of any person

DATED this 8th day of September, 2021.

/l—DJT/CT{IZISON
&

/
Q

/
,, /\/\» 1K\ / ,

Jp’h’n T. Ste 6 44390”)
gaéenoch

Rymthlin
(10282)

FFEN, PLLC

[10080 Wes Alta Drive, Suite 200
Las Vegas, NV 89145
bwirthlin@hutchlegal.com

Wedgewood, LLC
Of?ce of the General Counsel
Casey J. Nelson, Esq. (12259)
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146
E-mail: caseynelson@wedgewood-inc.com

Attorneysfor Breckenridge Property Fund 2016, LLC

AA03834



10

11

I3

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

I hereby certify that on the date indicated below, I served a true and correct copy of the

BRECKENRIDGE PROPERTY FUND 2016’s MOTION FOR ENTRY OF ORDER GRANTING

PERMANENT WRIT OF RESTITUTION AND PAYMENT OF OVERDUE RENTS via US. Mail

to the parties designated below.

Michael G. Millward, Esq.
MILLWARD LAW, LTD.
1591 Mono Avenue
Minden, NV 89423
Attorneyfor Plaintijj’s

Darren T. Brenner, Esq.
Ramir M. Hernandez, Esq.
WRIGHT FINLAY & ZAK, LLP
7785 W. Sahara Avenue, #200
Las Vegas, NV 89117
Attorneyfor Fay Servicing, LLC and
US Bank Prof-2013-M4 Legal Title Trust

DATED this 8‘h day of September, 2021.

Shadd A. Wade, Esq
ZIEVE BRODNAX & STEEL
9435 W. Russell Road, #120
Las Vegas, NV 89148
Attorneyfor Sables, LLC

Scott R. Lachman, Esq.
ACKERMAN,LLP
1635 Village Center Circle, #200
Las Vegas, NV 89134
Attorney for Bank ofAmerica

waud??zKiwi/q»
An Employee of HUTCHISGN& STEFFEN

10
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(E) "MERS" [8 Mortgage Electronic Registrahon Systems, Inc MERSxs aseparate corpomuon thal is acting solely

as a nommee for Lender and Lender's successors and assigns MBRS is the bene?cmry under ?ns Sammy

Instmmmt MERSms orgamzed and wasting under the laws uthaware, and has an address and telephone

of P 0 Box 2028. tht, Mlchagan 48501-2026, tel (888) 679-MERS

(F) "Note" means the promissory note Signed by Borrower and dated MAY 23 , 2007

The Note states that BottovJer owes Lender

'

mas HUNDRED EIGHTY-CXQE ITICUSAMD ONE HUNDRED FIFTY and No/100——

(U S S 381 , 15 0, 00 ) plus imerest Borrowar has promsed to pay this debt' -'

Payments and to pay the debt 111 full not later than JUNE 1 , 2037

(G) "Property“ means the property that 15 described below under the heading "Transfer of Rig

(H) "Loan" means the debt evidenced by tbs Note. pins mieresh any prepayment c -, n; -: .

under the Note, and all sums due under (Ins Security Instrument, plus Interest

(1) "Riders" means all Rlders to this Security Instrumenl that are executed by Borro e

to he executed by Borrower [check box as applicable]

xkAdjustable Rate RIdBl‘ [ ] CondomnlumRider
I

l ] Balloon Rider [ ] Planned UnilDevelopm (5) {specify}

[ 1
1—4 FamilyRider [ lBlweekly Paymeanidet

RES T ONLY RIDER

[ ]V A Ride:

[E and local statutes. regulatons. ordmances and

(J ) "Apphcable Law" means all contromng applicable feds .

a all apphcable ?nal, non—appealable judxcla]

admmlstrauve rules and orders (that have the effect of law) as

opuuuns
(K) "Community Assocm?un Dues, Fees, and Azses u m

that are imposed on Borrower or the Property by a co - ulm

o

es. fees, assessments and other charges

- iauon.--homeownam assoua?on or sumlar

urgamzagion
(L) "Elwtmnic Funds Transfer" means any tr - . -

or sxmdar paper msmunent. which 15 initiated th -
~ . -- c terminal, telephonic mstmment. computer. or

magnetic tape so as to order, mstrucl, or nu - . ins?tuuon to dehxl or credxl an account Such term

includes, but 15 not Hunted (o. pomt-of-snl-
- ansfers,

-
. ed teller machine transactions, transfers unhated by

telephone, wire transfers, and au alezl c w. nghons.

"Escrow Items“ means .. lb a des-- - -- 111 Section 3

(N) "Mmcenanooua Procced
"

a an e

' -, , e n. settlement, aWard of damages, or proceeds paid by any

thud party (other than in eeds - \ under the coverages described m SECUOR 5) for (1) damage to. o:

destmchon of, (he Prope
naho ' other lakmg of all or any part of the Property, (111) conveyance

in lieu of condemnation,
entahons of, or omissions as to, the value and/or conduion of the

Property
(0) “Mortgage lnsuIan

(PYTmodic Paym t" I'.“

a than a transacllou originaled by check. draft,

nee protecung Lender against the nonpayment of. or default on, the Loan

larly scheduhd amount due for (1) principal and mterest under (he Note.

1 3 of tbxs Security Instrument

Q) “RESPA” me a t (e Settlement Procedures Act (12 US C §2601 et s'eq) and its lmplementmg

regtda?un, Re
'

. R Part 3500). as they might be mended from tune to tune, or any addmoual

or successor e
him that governs (be. same subject mallet As used in this Secunty Instrument,

uirements and restrictions that are imposed In regard to a “federally rekated mortgage

if e Loan not qualify as a "federally related mortgage loan" under RESPA

Intorest of Bofrowar" means any party that has taken title to the Property. whether or not that

ower's obugauons ?nder the Note and/or this Secumy ankumenl

Loan No: 0000479436
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TRANSFEROF RIGHTS IN THE PROPERTY

The bene?cxary of ?ns Secunty Instrument 18

of the Loan, and all renewals, extensions and modi?cations

grants and convays to Trustee, m trust,

COUNTY
[Type of Recordmg

LEGAL DESCRIPTION

of

Junsdlchon]
MTACHED HEREIO AND

winch currently has Ihe address of

DAYTON
[Cay]. Nevada

TOGETHER WITH all the Improvements

appurtenances,
herea?‘er a part of (he

covared by this Security Instrument All of the foregoing ls r

Borrower understands and agrees that MERS holds only lega

Secu?ty Instrument, but, xf necessary to comply wnh law to

successors and asslgns) has the right to exercise any or Wll
to foreclose and sell the Property, and to take any actm

and canceling this Secunty Instrument

BORROWERCOVENANTS that Bormweri 11

to grant and convey the Property and that

Burrowerw?rrams and w?l defend generall

encumbmnces of record 0

crwt,
interest on.

1 Payment of Fun
shall pay when due the

and late charges due '

be made in
r's check or cashier's check,

y a federal agency,C lIISUI'e

e designated by under
-

- tor parhal payment
-nder may a c

NEVADA-Single Fam?y—annm Madedee Mne mommsmmm mu: MERS

w1th power of sale. the in

70 RIVERSIDE DRI

llllMlllHlllIHlllHllHMINER11min

MERS (solely as nonune

L
IN

now or hereafter etec

petty All replac
d to In this Secunty Instrument as the "Property

“

e for Lender and Lender's su0ces

asslgns) and the successors and assxgns of MERS Thxs Security Instrument secures to Lender (1) the repa

of the Note, and (ii) the performance 0 B

covenants and agreements under this Security Inshumeni and the Note For {bus purpose, Borrow

llowmg descnbed property 10 . :

A \

)
407150

YON
am of Recording Juns . . .

MADE A PART HEREOE'AS an», :'.

[Sinai] ,

operty. ?nd all easements,

ants and additions shall also be

to the interests granted by Borrower in this

RS (as nommce for Lender and Lender's

. including, but not limited to, me right

der mcluding, but not limited to. releasing

d of the estate hereby conveyed and has (be right

lnslrumenta?ty, or

deemed recawed by Lender when recewed at

In accordancewith the notice prowslons In

DRAW MERS NV CVL D’I‘ 3 WPF (0101DOCS\DEEDS\CVL\NV_MERS
CVL)

nencumbered, except for

p'erty agamsl all claims and demands, subject to any

xf the payment or partial payments are

pt any payment or partal payment msuf?cxenl to brmg

hereu e or pre udlce to us rxgms to refuse such payment or partial payments in the fulure, but Lender xx

encumbrances of record

urm covenants for nahonal use and non-uniform covenants

ha a umform security mstrument covenng real property

- and Lauder covenant and agree as follows

crow Items, Prepayment Charges,
the debt evidenced by the Note and any prepayment charges

funds for Escrow

and Late Charges. Borrower

Rams pursuant to Sectmn 3

S cunency Howaver, lf any check

er as payment under the Note or this Security Instrument is returned to Lender

. y or all subsequanl payments due under the Note and

followmg forms, as selected by lender (a) cash. (in) money order,

prowded any
entlty, or (d)

the locahon dealgnaled m

this Security Instrument

(c) certi?ed

such check 15 drawn upon an msumtmn

Electronic Funds Transfer
the Note or at such

Section 15 Lender may

insuf?cient to bring the Loan current

the Loan current. w?houl wawer of any

Loan No: 00001794360 rm 3029 1/01
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not obhgaled to apply such payments
3! the lime such paymenls

are accepted If aach Permdxc Payment 15

appllletlli16

as of us scheduled due data. than Lender need not pay interest on unapplied funds Lender may hold sach unap
1was n a

w?l be applied to the outstanding prmcxp
balance under the Nola mmedlatelyprior to

claxmwhlch Borrower mighthave ?ow or m the (“hire against under; shall re?eve Burro

due under the Note and tins Secunty instrument or performing
the covenants and agreeme

Secunty Instrument
2. Appliza?on

of Payments or Proceeds. Except as othenmse descnbed m (his Sec

accepted and applied by Lender shall he applied m the followmg order of prim:

(b) pnncnpal
due under the Note. (c) amounts due under Semen 3 Such payments

shall

Payment 10 (he order in winch it became due Any remainmg amounts shall be apphed
'

lo any other amounts due Under nus Secunty Instrument, and then to reduce the pd

If Lender teceww a payment
from Borrower for a delinquent Periodic me

amount (0 pay any lale charge due, the payment may be apphed to the

more than one Periodic Payment xs outstanding. Lender may apply

repayment
of the Pemdlc Payments if. and to the went that, each pa eat can be 9

any excess exlsts a?er the payment
15 apphed to the full payment

of
in

may he applied to any late charges due Voluntary prepayments
shall

and then as descnbed m the Note

'

Any apphcatxm
of payments,

msurance proceeds.
or a cellanaousPmc 0 panclpal

due under the Note
.

aha“ not amend or postpone
the due date, or change the .

. of the Panache Payments

3. Funds for 129ch Items. Borrower shall pay to Len - the day Paladin Payments are due under the

an onewar to the

mu To the extent (ha!

ayments,
such excess

0 any prepayment charges

Noie, mm! the Note is paid 111 full. 3 sum (the “Funds“) to lde . a . ment of amounts due for (a) taxes and
'

assassments and other items which can mam prim—Ky (W 9. my . 61“ as a lien or encumbranceon (he
‘

Properly, (b) leasehold payments
or ground rents on _

to x . (c) premiums
for any and all insurance

'

required by Lender under Secuon 5; and ( urtga
anc emiums, if any, or any sums payable by

Borrower to Lender m hen of the payment of o -_.
-e In t c {gamma

in ascordancewi?l
the grovlsmns

of

Section 10 These xtems axe called "Escrow Items m a' or at any (me during the term cf the Loan.

Lender may require that Community Assocna . o

' - and Assessments, 11’ any. be escrowed by Borrower.

and such d?es, fea and assessmems sh
-

* mower shall promptly
furmsh to Lender all no?ces

of amounts to be paid under this on
' Lender the Funds for Escrow Items unless Lender

waives Borrower's (Mignon - y
= or all Esmw {hams Lender may wawe Bonower's

obhganun lo pay to LenderlJ .

-

'
.

, tems at any tune Any such waiver may only be m wrlhng

In the want of such wawer 2-

neatly. when and where payable,
the amounts due for my Escrow

ed by Lauder and. x6 Lender requkes, sha“ ?nish to Under

ume period as Lender may requm Borrowar's obligation to make

?t all purposes be deemed (0 be a covenant and agreement
cuntamed

items for which yaymem

receipts e?dencing such -:

such payments
and to provi-

in (his Security Instrux?en
: e "covenant and agpeement“

[3 used. 111 Sectlon 9 If Bonowe: ls obligated

to pay Esuow Items
-

. awalver. and BormWer fads to pay the amount due for an Escmw Item.

Lender may exams it righis r Sudan 9 and pay such amount and Borrower shall then be abhgated Under

Sechon 9 to repay m der any h amount Lender may revoke the wawer as to any or all Escrow llems at any

time by a notice We n ewuh Section 15 and. upon such revocauon. Borrower shall pay to Lender all

Funds, and 0 hue (hen required under ?ns Sacha“ 3

Lend
tune, collect and hold Funds m an amount (a) su?lclent to perm“ Lender to apply the

da‘ RESPA, and (b) not to exceed the maximumamount a lender can require under

all esumate the amount of Funds due on the haste of current data and reasonable estimates of

Escrow Items or otherwnse in accordance With Applicable
Law

Loan No: 0000479436
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The Funds shall be held in an mshtu?on whose deposxts aremsured by a federal agency.
msmunenlahty.

or

entity (includmg
Lender, lf Lender ms m msutudon whose deposits are so msured) or in any Federal Home Loan

Bank Lender shall apply the Funds to pay the Escrow Items no later than the tune speci?ed under RESPA ?der

shall not charge Bcnowu for holdmg and apptymg
the Funds, annually analyzing the escrow account, or we ; g

the Escrow Items, unless Lender pays Borrower interesi on the Funds and Apphcable law permits Lender to . a

such a charge Unless an agreemenhs
made m wrltlng or Apphcahle Law requn‘es interest to be paid = -

Lander shall nut be required to pay Borrower any mterw’t or eammgs on the Funds Borrower and -

m wntmg. howaver, that mleresi shall be paid on the Funds Lender shall give lo Borrowar,

annual accounung of the Funds as required by RESPA

If there is a suxplus of Funds held in escrow, as de?ned under RESPA, Lender sha

for the excess funds m accordance wuh RESPA If there is a shortage of Funds held m -

RESPA, Lender shall nnufy Borrowar as reqmred by RESPA, and Borrower shall .

~
'

: amount

necessary lo make up the shortage In accordance with RESPA.but in no more than
u there.

as a de?dmcy of Funds he“ in escrow, as de?ned under RESYA, Lender sh hm
‘

RESPA. and Borrower shall pay to Lender the amount necessary to .

RESPA. but at no more than 12 monthly payments

Upon payment
in full of an sums secured by llus Secunty I

Borrower any Funds held by Lender

4. Charges; Llcn? Borxower shall pay all taxes. assessments,
. . es. ?nes. imposiuons

attributable

to the Property which can altam priority
over this Security Instrument,

-; -
nts or ground rents on me

Pwpecty. lf any, and Cummunlty Associauon Dues, Fees. a.“ Assessments,
\ -- 0 (he esdentlhal mesa items

are Escrow Ilems, Borrower shall pay them m the manner ; .
v ued m Seclmn 3

Borrowar shall promptly
discharge any lien winch has pm

. ever this Secunty Instrument unless Borrow“

(a) agrees in wrmng to the payment of the nbllgahon secum .

a manner acceptable to Lender, but only

so long as Borrower is performing
such agreement.

A - A
. m good fanh by, or defends agamst

enforcemenl of the hen in. Xegal proceedings
winch m operate to prevent

the enforcement of the

, gs are concluded, or (c) secuxes from the

.

- n e hen to this Securxty Instrument If Lender

es“
1 .

' n attam pnorlty over this Secunty Instrummt,

L$11
10 days of the date on winch 11m HOUCB IS given,

ens set forth above m (1115 Secucm 4

r huge for a real estate tax val?ca?on and/or repo?mg

“em, Len r hall promptly
refund to

Lender may gwe BormWer a no?ce 1dentifyi

Borrower shall sahsfy the hen or take one

Lender may require Burro b
smxce used by Lauder m can ' -

5 Property Insurer»-
'

-
-

-
- e Mpruvemems

now existing or hereafter erected on the

Property msurerl against 10

thm the term
" extended covemge.“ and any other hazards

mcludlng. buk not limited t- e a.“ .

‘ o s. for winch Lender reqtures insurance This msurance shallbe

muntmned ln the amount
nble levels) and for (he periods that Lender requues What Lender

requires pursuant
(0 the p

- - sent -- can change (”luring the term of the Loan The msurance carrier

provxdlng
the insurance sha be NBowower

subject to Lender's right to disapprove Burrowar's choxce,

wkuch ?ght shall not b ? um bly Lender m'ay require Borrower (0 pay, in connection wsm (his Loan,

either (a) a one-hm arge od zone _detenmnation.
ceru?cation and tracking semces, or (b) a one—?me

charge for ?ood zon lx?mnmaxand certi?cation services and subsequent charges each ume remapping; or

sun?ar changes
cue s nably m1ght affect such determination or cer??ca?on Borrow“ shall alsa be

responsible f l y fees unposed hymn Federal Emargency Management Agency an connecuon with

the renew o y
me detenninatxon resultmg from an abjecdon by Borrower

alnlam any of the coverages descnhed above, Lender may nbtam insurance coverage,

d Borrower's expense Leader is under no obligation to pucclwse my particular type or amount

.
such coverage shall cover Lender, but nught or might not protecl Borrowar, Borrower's

the contents of the Property, agamsl any risk, hazard or llabxhty and might prov1de greater

;e than was previously
in effect Borrower acknowlodges that the cost of the msurance Coverage

ht signi?cantly
exceed the cost of msuranca that Borrowar could have obtained Any amounts

Loan No: 0000479436
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dtsbursed by Lender under (his Sutmn 5 shall become addllmnal debt of Borrower secured by (his Secunty

instrument These amounts shall bear mterest at the Note rate item the date of disbursemnt and shall be payable.

wuh such Interest. upon notlce from Lender to Borrower requesting payment

of the
renewal certi?cates IILender requxres, Bonuwer shall promplly give (0 Lender all receipts of a . v

-

renew? nohces if Borrower ob?ams any form of insurmce covaage, nul emu—Wise required b nde
d

to. or
mortgagee and/or as an additional loss payee and BorroWer further agrazs to generally

pmceeds (0 (he holder of (he Note up w (he amoum of (he outstandhxg loan balance

proof
insuranceprom,whethev: or not the.underlymg insurance was require

axr of the Property. xf the maturation or ram: 15 economically fe

During such repair and restoration pcnod, Lender shall have (ht: right a 0

has had an opportumty
to mspect such Pmperky to ensure the Work é

prrmded that such u1$pec?0n
shall be undertaken promptly Lender

restorauon h: a smgle payment
or m a series of progress payments

as the

13 made in wn?ng or Applicable Law reqmrcs mteresl to

required to pay Burrowar any interest or earnings on such p

retained by Borrower shz?l not be paid out of the msnrance pm

pprove such pohdeS. shall include a standard mortgage clause. and shali name Lander as morigag %
an addilmual loss payee and Emma further agreas xo generally assign ughts to insurance proceeds “K“All' insurance pohcles requu'edby Lender and renewals of such yondes shall be subject to Lender‘s ti o

Note up to the amount of the outstanding loan balance Lender shall have the right (0

Z?!"-
.

destruchon of, the Pmperty, such pulley shall include a standard mortgage clause an

In the avent of loss, Bomwer shall gwe prompt notice to the insurance carrier
r

of loss if not made promptly by Borrower Unless under and Burr 0th writing. any

s c 18 not lessened

ce proceeds until Lender

d o Lendet’s sansfactlon,'

0 ends for the repmrs and

eted Unless an agreement

and on such msur c proceeds,
Lendar shall not be

Fees for public adjusters, or other thud parties,

a shall be the sole oblggahon
of Borrower

If [he rastoralmn or repair 15 not economcally feasxble -
lty would be lessened. the insurance

proceeds
shall be apphed to the sums secured by (his Sec »

-»
- ether or not then due, thh (he.excess,

If any, paid to Borrower Such msumnce proceeds
sh

related mattexs If Bummer does not respond wl

offered to settle a clam. than Lender may negou

name is given In either event. or lfLender ui

assxgus to Lender (a) Borrower's ?ghts to

e order prowded for m Section 2

- . settle any available mSurance claim and

a . ce from Lender that tha msurance tamer has

-- dam) The 30-day penod w?l begin when the

under Section 22 or otherwme. Borrower hereby

0 ads m an amount not to exceed the amounts unpaxd

G-

If Borrow/var abandons ma Property, Le®a

under the Note or [Ins Secunty Ins ant.
r of Borrower's nghts (nther than the ught to any refund

of unearned prenuums paid by
as pohmes covcrmg the Property, msofar as such rlghls

are apphcable
lo the covemg 0 1h

' the insurance proceeds either to ram or restore

(he Property or to pay am u
a Note or (1115 Secuxity Instmmfml.whether or not then due

wuhm 60 days after (h

Borrowef's principal resid

wrmng. whxch consent sh

beyond Borrower's c

damage or unpax: th

Bummer Ls rem mg

bhsh. and usa the Property as Borrower's pnnnipal
rendence

Sammy lustrumeul and shah coulmue to occupy the Property as

year aim the date of occupancy, unless Lender utheerse agrees in

reasonably withheld, or unless extenuating cnrcumstances mdst which are6 Oceupancy. B m

as and Prmecnon ofthe Property; Inspections Borrower shall not destroy,

‘

w the Property to delerlorate or commitwaste on the Property Whether or not

ty, Borrawer shall mamlamthe Property in order to yrevent the Pmpe?y from

ue due (0 us condition Unless u 15 delermmed pursuant to Secuon 5 that ram“7 Proscrvati

or resloralm
nlcally feasible, Bormwer shall promptly repaxr the Property if damaged lo avold further

NEV
DRAW

damage. urance or condemnauonpmceeds ampald mconnecuon With damagato, or the (akmg

,
utteWer shall be responsible for repamng or restoring the Property only 11‘ Lender has released

suc uses Lender may disbume proceeds
for the repairs and restorahon in a Single payment

or

mgr ss payments
as the work Is completed If the Insurance or condemnahon proceeds

are not

an or restore the Property. Borrower IS not reheved of BmoWer's obligatmn for the completion

r restoration Loan No: 0000479436
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Lender or “5 agent may make reasonable entries upon and mspactxons
of the Property If it has reasonable

cause, Lender may insped the interior of me 1mprov emems on the Property Lender sban gwe Borrower notice at

the mm of or pnor to such an interior mspecnon speufymg such reasonable cause

8 Borrower's Loan Application.
Borrower shall be m default xf, duxmg the Lean apphcatlon pm

Borrower or any persons
or enhhes acting at the direction of Bun—OWeror vmh BorrmHBr‘s knowledg r

gave materially false, mmleadlng. or maccurale mfomalmu or statements to Lendar (or failed to pr

wuh materlal mt‘onnmon) m conneclmn wikh the Dam Malena] representallons
mchide, but .

- -=

representations
concerning Borrower‘s occupancy of the Property as Bomwar's pnnclpal

raw 4 =

9 Protection of Lmdar' 9 Interest in the l’roperty and Rights Under this Securi
A

Borrower fails to perform
the covenms and agreements

contamed in this Secumy Tnstrumen

proceedmg
that might Slgx??canlly

affect Lender‘s interest in the Property and/or n ‘ un

Insu-ument (such as a preceedmg
in bankruptcy. probate. for condemuanon or forfeit“ - : .

which may mam pnonty over this Security instrument or to enforce laws or re '*"11mm

abandoned (he Property. {hen Lender may do and pay for whaleva: 15 season a: a

Eikb[1 I:

e

e l‘? 9 alien
130 v 81138

- - tent Lender' s

interest ln ?le Property and rights under ?us Security Instrument, mclu
satin

of the Property, and sacuring and/or tepalring the Property Lender‘s cm can mcl
0B.

(3) paymg any sums secured by a hen which has pnorlty over this See t ty instrument, (

(c) paying reasonable attomeys' fees to protect us inmrest m the

Instrument mcluding its secured position
m a bankruptcy proceeding

0 any ins-Judas, but Is not

hmited to, entering the Property to make IEPHH‘S, change locks, replace or

from pipes, eliminate buildmg or other code “01311003 or d axons condmuus.
ave utilities kurueé on or off

Although Lender may take when under (hm Secmm 9. Le as not have to do so and is not under any duty

or obhgahon to do so It is agreed that Lender incurs no hab?i ut talcmg any or all actions authorized undcr

this Sethon 9

Any amounts disbursed by Lender under (his Sect
e ddilmnaldebt of Borrower secured by

?ns Security Insmxmem These Mounts shall bear mle e at -.

‘ (e from the date of disbursement and shall

be payable,
wuh such interest, upon noncef Lend r o cquesdug payment

if this Secunty Instrument is on n1easeh01 ,
amply With an the promwns

of the_
lease if

Borrower acquues fee title to the Pmpe?y, the le 0 an ee mle shall not merge unless Lender agrees to

the merger m wrlung

10. Mudgige Insurance. If Lend

Borrower shall pay the prenumanuir
Mortgage insurance coverage r i e

prnvxded
such msm‘ance and =

» o »

for Mortgage Insurance, '- . - | -

the Mortgage Insuranc
-

Mo?gage Insurance prev» 3

appeanng
In court. and

ge hum-wee as a condumm of nmlung the Lem

e Mortgage Insurance m e?'ect If, for any reason, the

-

- 0 be available {mm the mortgage msurer mat ptevmu?y

A - . aka separate] desngnated payments
(mad the prenuums

premiums required to obtain coverage substantially equwaleut to

Pfec, l cost substantially equxValent
to the cost (0 Borrower of the

um an alternale mortgage insurer selected by Lender If substantially

9,
~ pl available. Borrower shall cunl'mue to pay to Lender (he amounk of

ware due wban the insurance beverage ceased to be m effect Lender wm

the separately
desx

accept use an feta
efundahle loss reserve m hell of Mortgaga Insurance. Such loss

reServe shall be mm
5 the fact that the Loan ls uhlmateiy pad in M“. and Lender shall

not be required to p
intere? or earmngs on such loss reserve Lender can no longer require less

s . ce coverage (m the amount and for the penod thaQ Lender requires) prowded

and: again becomes available. 15 obtained, and Lender requires separa?ely demgnated

ms for Mndgage inmuwcé K Lender required Mortgage hummer. as a common of

an and wet was required to make separately demgnated payments
lowaxd me premiums

for

\

gain
6, Bummer shall pay me premmms requlred to mmnlam Mortgage InSurance in effect, or to

a ntrkefjgfleloss reserve. unm Lender's requirement for Mo?gage Insurance ends "m accordance with

n Borrower and Lendar pmvld'mg
for such termmahnn or until terminalmu is requuad

aw Nothing, m ?ns Secuon 10 affects Borrower‘s ohhgamm to pay misresl at the rate provided
m

-
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Mortgage Insurance reunburses Lender (or any entity that purchases the Note) for certain losses 11 may mcm‘

If Bummer does not repay the Loan as agreed Borrower Is not a party to the Mortgage Insurance

Mortgage msurers evaluate that total Ilsk on all such insurance in force from time to tune. and m \
'

into agreements wllh other parhes that share or modxfy that risk, or reduce losses These agreements
are on

and wndmons that are sahsfactory to the mortgage msurer and the other party (or par
a

-

These agreements may require (he mortgage insurer to make paymenls usmg any source of funds

msurer may have avadable (which may mclude funds obtained from Morlgage

As a result of these agreemenls,
Lender, any purchaser of the Note. another Insurer

entity. or any af?liate of any of the foregomg. may recewe (duedly or lndu'ectly) amount _

-

might be characterized as) a pomon of Bonowar's payments for Mortgage Insurance,

modxfylng the mortgage insuret's ask, or reducmg losses If such agreement provides

lakes a share of the insurer's risk in exchange for a share ofjhe premiums paxd to 111

o?en termed "captive reinsurance
" Further

(a) Any such agreemsnta w?l not affect the ammmtn that Barrows: 11

Insurance. or any other terms oftho Loan. Such agmmnmtswillno ‘n u =
“-

for Murtgage Insurance, and they willnot entitle Borrower to a ., --

(b) Any such agreaments W111 nut affect the ?ghts Borrower u s

Insurance under the HomeownersProtec?m
Act of 1998 or any . -

to recewo certain disclosures, to request and obtain cancellanun -

Mortgage Insurance termmawd automatically, and/or to receive :

prsmmms
that ware uncurned at the tune of such can don or tarm‘m --

11 Assignmmt of Miscellaneous Proceeds, Barf
‘ A“ Miscellaneou Proceeds are hereby assigned

(0 and shall‘be paid to Lender

a

If the Property is damaged. such Mlscellaneous P e apphed to res‘oradon or repair of the

Property, 11 the restoration or repair is econonucahy f Le er secudty 15 not lessened Durmg such

repan' and resloratxon penod, Lender shall have the n t o h cellaneous Proceeds until Lender has had

an opportux’uty
to Inspect such Property 10 e the k mpleted to Lender‘s sahsfactlon, prowded

that such mspecllun shall‘.be undertaken pro 1)

for the repairs and restoranon in a single

dlsbursement or m a series of pregress pay
plated Unless em agreement is made 111 w?hng

or Applicable Law requires Interest to be pal
- n laneous Proceeds. Lender shall not be required to pay

Borrower any mterest or earnings on such
. ‘ ds If the restoration or repaxr IS nut economically

feasible or Lender's secunty We be 1
1 e?aneuus Proceeds shall be applied to the sums secured

by (1135 Secumy instrument, w .- u 0 at a t 11m excess, ifany.pa1dm Emma Such Misce?aneous

Proceeds shall be applied m e o -

' action 2

In the event of a lot-- . n. as or loss m value of the Property, the Miscellaneous Proceeds shall -

ecun uumenl, whether or not (hen due, with the excess,.lf any. paid

to Borrower
In the event of a par ..

of the Property immedxat _

-

a, hen, or loss in value of the Pmperty In which the fan- market value

?nial
taldng. deslnlclion. or loss m value 13 equal (0 or greater than the

- , . :g (y Instrument umnediately before the partial taking. destruction. or loss

mvalue, unless Bari" er and u- “at otherwxse agree m wmmg, the sums secured by (his Security Went shall

be reduced by the . 1-0- (of (he cellaneous Proceeds mulhphed by the folk)ng fraction (3) the total amount

of the sums secu d] I." e-. ~ fore (he partial lakmg. destination, or less in value diwded by (h) the fan- market

-

-

y before the parhal laklng. destruction. or loss m value Any balance shall be paid

, al lakmg, destruction. or loss in value of the Property in wbtch the fan market value

x ediately before the pamal taking. deskucnon, 01-1055 in value is less than the amount of the

- i e lely before the partial taking. destruction, or less 11) value, unless Borrowar and Lender

- e m mung. the Miscellaneous Proceeds shall be applied to the sums secured by this Security

a er or not the sums are then due
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?ned m the am sentence) offers to make an award to seule a claim for damages, Borrowar falls to respon

to Lender within 30 days after the date the notice 15 given, Lender is authonzcd io collect and a lh

Misca?aneous
Proceeds elmer lo resmra?un or mum of the Property or to lhe sums secured

lush-went, whether or not then due “Opposing Party“ means the third party that owes Borrower M see

Proceeds or the party agahm whom Borrower has a right of action m regard to msceuaneuus Pm

Judgment,
could result m forfeiture of the Property or other malerml mpwmem of Lander'sml

or rights under this Secunty 1nstrument Borrow“ can cure such a default and. if accel

remstata as prowded
m Section 19, by causing the action or praceedmg

to be (bummed

Lender‘s judgment, precludes fodellure of the Property or other matedal impairment
of

?y or rights under (his Secumy Inslmmem The proceeds of any award or

humble lo the unpau'menl
of Lender‘s mleresl in Ihe Property are hereby assign

air of

the ordet provxded
for m Section 2

or modi?cation of amortization of the sums secuted by this Secunty

any Successor in Interest of Borrower shall not operate to release

as that Borrower“ 3 ohhgauons and habxhty shall be

Semxnty Instrument but dues not execute the

to mortgage, grant and convey the cn-51gner's
t

>

(b)' 15 not personally obligated to pay the sums sec
'

ity Instnunem, and (c) agrees (ha! Lender and

any other Borrower can agree in extend. m
ake any accommodatmns with regard to the terms

of lhxs Secunty Instrument or the Note w1

assigns of Lender

default. for the purpose 0

including, but 110th e

absence of ekpress a

as a prohibition
on

t

x
m";

‘ }

65/25/2861

nnmmmmmmnmum
1m 1503

me of 20

If the Property 15 abandonedby Borrower. or sf, after nohce by Lender to Borrower that (he Opposmg Party

Borrower shall be in default 1f any aclmu or proceedmg,
whe?xer cwxl or criminal, ls begun

All MtscellaneOUS Proceeds ma! are not applied to restomlion or re

12 Borrower Not Released; Forbearance: By Lender Not a d y Leader to Burrowu or

at or any Successors m

Successor m Interest of

n f the sums secured by this

ongmal Barre any Succassors in Interest of

r remedy includmg, without hmmmon,Lender's

Interest of Baa-roweror in amounts less than

the amount then due, shall not be awalver of or ptedude
E any right or remedy

“gm Bound Borrower covenams and

owwev. any Bonowe: who co-sxgns

ls co-signmg (his Secmty Instrume?l only
13 Joust and Several Lmbihty; Co—sigum;

crest of Borrower who assumes Borrower's

d by Lender, shall obmln all of Barruwer's

B uwe‘r shall not he releasedfrom Borrower's obhgatmns an

Lender agrees in such release m venting The covenants an

except as pmvlded
m Sectlon 20) and bene?t the successors an

Subject to the prowsmns
Secuo

' ngau5

iv. 1;
- Borrower fees for samces performed

in connection will Borrower's

- ender's interest In the Property and ?ghts under this Security Instrument,

e ’ r es. property inspection and valuation fees In regard to any other fees, the

Secunty luslmmenl to charge a specx?c
fee to Borrower shall not be construe

f such fee Lender may not charge fees that are expressly pmhlbxted by this
14. Loan Charges

t 0er in

Law whxch sets maximum loan charges, and that law is ?nally mterpteted so that

gas collected or lo be collected m connec?on wlm the Loan exceed the permuted

charge shall be reduced by the amount necessary to reduce the charge to (be panmtled

already collected from Borrower which exceeded penmued
hmlts W111 be refunded to

y choose to make this refund by reducmg the pnnmpal
owed under the Note or by making

rrower If a refund reducas pnnmpal,
the reducbml W111 be treated as a partial prepayment

I

t

w?hout any 9 ?ayment charge (whether or not a prepayment charge 1s provxded
for under the Note) Borrower 5
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neceptance of any sud: refund made by dxrect payment to Borrower w?] consutute a waiver of any rxghl of action .

|

Borrower mngi? have arlsmg oul of such overcharge

15. Notices All nohces gwen by Borrower or Lender m connection Wm: this Semmty Instrument

m wmmg Any miles to Burma m connecuqn wuh the Sammy instrument shall be deemed to have bee

lo Borrowarwhen mailed by ?rst dass max] or when actually delivered to Bormwar's nouce address mm by

mqans Notice to any one Borrowar shall constxtula notice to all Borrowars unless Applicable Law exp

othErmSe The notice address “shall be the Property Address “11le Borrower has designated 3

address by notice to Lender Borrower shall promptly noufy Leider of Borrowar's change of

speu?es a procedure for reporting Borrower‘s change of address, then Borrower shah 0

address through that specx?ed procedure There may be only one desxgnated notice addre

I

Instrument at any one tune Any mince to Lender shall be given by denvemg n or by

to Lender's address stated herein unless Lender has designated another add: ass by no .

m connection will this Secumy lnsirument shall not be deemed to have been gwentc _

r ewad

by Lender If any nohce requmedby thls Secunty Instrument is also requued under A
’

Law reqmrement w?l sausfy the correspondmg requirement under this

.

16. Governing Law; Sevemb?xty; Rules of Construction. T s ecudty Ins be governed by

federal law and the law of the jurisdiction m which the Property 1310 a ed All ngh a obhga?ons mntuned in

thls Security Instrument are Subject to any requuemenls and llmilalw s prpllcable a Apphcable Law might

a silent, u such silence shall not be

5 n or dause of (hts Secmty

er provmons of this Security
l

exphmdy or m1phcxtly allow the putts to agree by-conlra‘ct or u m

\

construed as a prohsbiuon against agreement by contract In the event (In

Instmment or the Note con?icts with Applicable Law. suc n?lct shall npt

Instrument or the Nole which can be gwen effect wuhoul n?xchug pxovismn

As used in Gus Security Instrument (a) words of the gender shall mean and include ccrrespondmg

' neuter words or words of the femmme gender. (b) words shall mean and mclude the plural and vice

versa, and (c) (ha word "may“ gives sole discreuon wt .

10 to lake any actmn

17. Borrower's Copy. Bummer shall be gw- . e n- M! Note and of this Secunty Instrument

18 Tramfe'r oftthropcrty at 3B
"

a

- r. . own. As used 111 ?ns Sechon 18, "Interest

m the Property" means any legal orbene?aal te
' -

,
mduding, but not hm?ed lo, those beue?cm]

mterests transferredm a bond for dead. contract fo e . . uk sales contractor escrow agreement, the Intent

' of whxch is the transfer of min by Borrower I to a purchaser

If all or any part of the Property or n Intern roperty IS sold or transferred (or If Borrower ls not

a natural person and a bene?cial l rest ln 5 id or transferred) Without Lender‘s prior wriuen consent.

Lender may reqrure unmedxate . -
-- secured by this Security Instrument However, ?ns option

shall not be exercised by Lem hibsled by Appllmhle Law

If Lender exercises .s ' . - .
,

ower nouce of accelerauon The nohce shall prowde

a period of not Xess man 3 a a notice 15 given {n accordance with Semen is within which

Borrower must pay all su
~ Secunty Instrument If Borrower fails (a pay these sums pm: to the

. expxratmn of this period.
- any remedies pal-mum} by this Security Instrument wlihout further

nohce or demand on Berra
~

to cin .: ~. A?cr Acceletauon IfBorrowar meets certam condinons; Bonowershall

have the right (0 hav nfurce n of 1 us Securlly Instrument discontinued at any time pnor to ?le éarhcsl of (a)

?ve days before sal o the Prop r pursuant to any power of sale combined in (his Security Instrument, (b) such

I other permd as A 11 La ght speafy for the lemmnuon of Borrower‘s right to reinstate, or (c) entry of

Instrument Those condltmns are that Barrower (a) pays Lender all sums which

de ?ns Sammy Instrument and the Note as if nu acceleration had «curred. (b) cums any

ts- or agreements, (c) pays all expenses mcurred in enforcing (hls Security Inskumem,

hrmted to, reasonable attorneys' fees. property inspecuon and valuation fees. and other fees

se of prulectmg Lender's interest m the Property and ?ghts under thxs Securxty Instrument.

ch a tlun as Lender may reasonably [equll'B to nssm that Lender's luterest in (he Property and

Secunty Instniment, and Borrower‘s obhgation to pay the sums secured by (1118 Security

conlmue unchanged Lender may require that Borrower pay such reinstatement sums and expenses
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111 one or mere of {he following forms. as sdecled by Lender (a) cash; (b) money order, (c) ceru?ed check. bank

check, treasurer“; check or cashxer's check. provided any such check 15 draWn upon an mstltutlon whose deposits

aremsured by a federal agency, immuuentahty or enhty. or (d) Electronic Funds Transfer, Upon remstatem n by

Bon‘owar, this Szcunty Instrument and obliganons secured hereby shall remain fully effectxva as if mm8
e

had occurred However. tins right to reinstate shall not apply m the case of acceleration under Seétxo

20, Sale ofNota, Change of Loan Servicer, Notice of Grievance The Note or a partial inter

(together wuh nus Secunty Instrument) can be sold one or more (mes w?hout prior nohce to B

might resultin a change an (he enmy (known as Gm “Loan Servlcer“) (hat collects Penodxc Pa

Note and (th Sammy Instrument and performs other mortgage loan servicmg obhgahons

Security Instrument, and Applicable Law There also nught be one or more changes of the L0

to a sale of the Note If (here is a change of the Loan Semcer, Borrowar w?l be gwen wn

which W111 state the name and address of the new Loan Semcer, the address to whlc

and any other informahnn RESPA reqmres ?n connection thh anohce of tran;fe_r of e cmg

and (hereafter the Loan 13 sewlced by a Loan Servicer other than the patch er of Note, (h

semcmg obligahuns to Borrower wxll remam with the Loan Semcer or

and are not assumed by the Note purchaser unless othetmse provxded y

Neither Bormwernor Lender may commence, join. or beJoined o

litigant or the member of a class) that anses from the other pady's ac 0

that alleges that the other party has breached any provision of, or \

Imtmmenl. nnh] such Borrowar or Lender has nuu?ed (be other party (w gwen m compliance wnh

the tequmements of Sccnon 15) of such alleged breach and “led (he (“her 9
exam a reasonable period aka:

the gwmg of such notice (0 take correctIVe action If App ‘z : Law prowdes a (me period winch must elapse

before certain ac?on can be taken, that time penod win he deg . ; o
. ue reasonable for purposes of this paragraph

The notes of acceleralwn and Opportumty 10 cure glven
nursuant to Secuon 22 and the ?Otlce of

accelerahon gwen to Borrower pursuant to Section 18 sh : m fy the notice and opporlumty
(a take

consume action provxslonsof ?ns Section 20

21. Hnmdou? Substances. As Used

de?ned as toxic or hazardous substances. pu?utan

gasonne, kerosene, other ?ammable or toxic petxo

(as elther an mdwidual

Security Instrument or

y reason of. ?ns Security

azardous Substances" are those substances

.
onmenlal Law and the followmg substances

(1 s xic pesumdes and herbicides, volatile solvents,

materials contmnmg asbestos or formaldehyd c e matenals, (b) "Environmental Law" means federal

laws and laws of the Jumdxcuon where a ‘rope ted that relate to health, safety or emnronmeutal

pmtection, (c) “Envuonmenlal C
"

a udes an rponse action, remedial actum, or removal action, as

de?ned an Environmental Law.
; Condition" means a condition that can cause, conlnbute

to, or o?xerwlse (rigger an En k

Borrower shall not

Substannes, or threaten t r la

ha.“ I

ptesence. use, disposal, storage. or release of any Hazax?aus

azar Subslnnces. on or in the Property Bonower shall nol do, nor

allow anyone else to do. a_
e Property (a) that Is In wola?un of any Envmnmenlal Law. (b) which

creates an Envuonmenlal = h . or ch, due to the presence, use. or release of a Hazardous Substance,

creates a condlhon mat ad etseiy : i -
- the value of the Property The precedmg two sentences Shall mat apply to

' ' party of small quantities of Hazardous Substances that are generally

recoganEd to be ap r

riafE?rmal
residential uses and lo mamlenance of the Property (mcludmg, but not

(1
hmxted to‘ s bstances consume: producls).

Borrower shall Lender wntten nobce of (a) any investigation. claim, demand, lawsuit or other

achnn by a
regulatory agency or private party mvolvmg the Property and any Hazardous

ial Law of which Borrower has actual knowledge, (b) any Environmental Condition.

0, any sp?hng, leaking, discharge. release or threat of release of any Hazardous

madman caused by the presence. use or minus of a Himduus Substance which adversely

Property If Borrowu' learns, or 13 nou?ed by any governmental or regulatory authority.

any, that any removal or other remediation of any Hazardous Subs1ance affecting the Property ls

r wer shall promptly take all necessary remedml achons m accordance with Envxroumental Law

shall create any ohllgahon on Lender for an Envxronmental Cleanup
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NON-UNIFORM COVENANTS Borrower and Lea?et further covenam and agree as in?ows

22 Acoclsmdon; Remedies Lender shall give notion to Bonower prior to acceleration £0

Borrowct's breech of any covemant or agreement in tins Security Instrument (but not p?m‘ to
1) thp de 11 1

under Section 18 uninss Applicable Law prOVIdBB otherwue). The norm shall specify. (a

action required to cure thc dcfault; (c) a date, but 1m than 30 days from tha date the noti

Emmet, by whmh the default must be cur ed; and (d) that fmlure to cure the default an or - -

speci?ed m the notice may fault in acceleratiun of the sums secured bythis Security - :

the Propm'cy. The notice aha“ further mfonn Barmwer of the right to “mutate after =
.

melamou and eats. If the default is not curzd cm or before the date spam?

option, and Without further demand, may invoko the power of sale,

payment of ?xe‘Notc, and any other temedms permitted by Applicable Law.

expanses incuxred m puraumg the rpmedies provided 111 this 500mm 22

reasonable attorneys‘ fees and costs of title evidence.

IfLendamvokes thcpowar of sale, Lender shall execute or =

tha occurrence of an event of default and ofLende-ts‘ election to ca ~

such notice to be recorded m each county m which any part of u '

comes of thenctxoe as presm‘ned by Applicable Law toBurwwer a

Law. Trustee shall give public notion of sale to the pursom andm the u .»

AM the tune recanted by Applicable Law, Trustee, ‘m out dmand on = --

at publxc auction to tbs highest bxddet at the tune and p :

ibed

65/ 25 / 7.0307

was an of 20

by Applicable Law.

owar, shall sell the Prupcrty

~. d midst the terms dwgnatod in the notice of

gain in one or more parcels and in any order Trustee (let .. -=-. Trustee may postpone gala of all or any

parcel of the Propertyby pubho announcement at the ...

of mu designee may purchase the P: 013ch at any act
-

-fanyyrcvioualyscheduled sale Lander

Trusiee shall deliver to the purchaser T: a
v .'.. g the Propmy without any covenant or

warranty, warmed or implied. The teem
:‘a11ba pr mm fame evidence of the truth

of the statemmxts made therem. Trustee she. a
.4 ~_. - of tho sale in the following order: (1010 all

expenses of the sale, mchding, but not wanted m . xustee‘s and attorneys‘

secured by this Securxty Emma and an

23. Reconvcyanoa. Upon paymen

Tnmlee to reconvey'the Pmpa?y aha“

d by tins Secm‘lty Instrument,

fees; 0?) to all sum

the person or persons bgally entitled to it
Lender shall request

enmity lnstnmmant and all notes. mdenclng debt secured

r convey the Property Withuul warranty to the person or

shall pay any recordallon costs Lender may charge such

person or persons a fee E
party, but only if the fee is paid to a third party (such as the

Trustee) for semces ren e

24. Substitute Tru

trushae to any Trustee appoi
d

thou! conveyance of the Property. the successo

ed upon Trustee herein and by Applicable Law
ophon. may from (me to time remove Trustee and appomt a successor

r (ulstee shall succeed

2.5 A?aumptio v- - assumption of ?ns loan, Lender may charge an assumpuon fee of U S

‘

.
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BY SIGNINGBELOW. Borrower accepts and agrees to the terms and covenants contamed in [his Se unty

Instrum::nl and in any Rlder execuled by Borrower and recorded th11 it

/“ /)

12/6516 fig/4,15; d e d (dc/M Cf—(sm)
VICENTA LI NC I OMB —Bnrmwer

r/f
(Seal)

—Bun‘0wer

f/d—I’
(Seal)

Jinn-own:

/

‘

STATE OF NEVADA, ”(Z/egg? L, (1 $46

Thxs lnslrument was acknowledged befqre me, on

k ,
,

///C’/7z:z?u
747LC’f/(?m,

.g

11
5

f?/ff/ffI/ff/f/ff?’?
C AROL COSTA
NOTARY PUBLIC

E STATE OF NEVADA

Hm 01115 My Appt Exp Nov 4. g.
MerM/f/?/?'ff/

m‘ an as RM INSTRUMENT w?lrMBILS
Form 307.9 1/0!

NEVADA-Smgle Fam?y—F- .
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ADJUSTABLE RATE RIDER
(1 Year LIBOR Index - Rate Caps)

(Assumable
after Initial Period)

I

,
Deed of Trust.

onower") to secure
THKS ADJUSTABLERATE RIDER 15 made this 23rd d

2 O 0 7 ,
and 15 lncorporated mm and shall be deemed to amend an

or Secunty Deed (the “Security Instrument") of the same data given by

the Borrowar's Adjustable Rate Note (the Note") to

SIERRA PACIFIC MOR’IGAGE COMPANY, INC. , A CALI
(the "Lender“)

of the same date and cuvermg the pmperty descnbed m the Secunty

7D RIVERSI RIVE
DAYTON, NV

(Prepe?y Addrusl

THE NOTE CONTAINS PROVISIO S AL RANGES IN THE INTEREST

AND THE MONTHLY
OTE LIMITS THE AMOUNT

BORROWER‘S INTEREST RATE CAN G ONETIME AND THE

RATE BORROWER MUST PAY.

ADDITIONAL COVEN '
.

.

- venanls and agreemenlsmade
m the Secunty Instrument.

Borrower and Lender further -v~ 1
. =

‘.

,

.

l ' YMENT CHANGES
~ of 6. 8 75 % The Note pmwdes for changes m the

exes! -

=Ulows
o ‘I I YPA‘IMENT CHANGES

A. INTEREST RAT '

The Note provides
“detest rate and the month .

The Interest r l ay change on the ?rst day of JUNE 201 7 , and may change on

Each date on which my mlerest rate could change ls called a "Change Date
"

1 Change Date, my Interest rate W111 be based on anIndex Thaf'lndex" is the one-year

Rate ("LIBDR") which
_1s

the average of interbank offered rates for one-year

Loan No: 0000479436

MULTlSTATB ' \ “ABLE RATE RIDER-l Year 14113071 Indc: (Mn-mm: mu W?mgle Firmly Fwddw Mm Umfwn Inntnmml
Fm 5131 5/04

ARM may. 5131 1WFF (v xovssmmmmocsmmmcwwmm
ARM)

(Page 1 afl)
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dollar-denununated deposits m the London market, as published m The Wall Street Journal The ecen

?gure avadable as of the data 45 days before each Change Date 15 called the "Current Index
“

If the Index is no longer available, the Note Holder will choose a new Index winch 15 b

mermann The Note Holder w?l give me notice of ?ns choice

(0) Calculation of Chmgos

Before eadl Change Dale. the Note Holder will calculate my new interest rat
5A

.

TWO AND ONE QUARTER
percentage 0 ts (

%)

to the Current Index The Note Holder w?l then round the result of this ?n to 451 hm of one

will be my new

percentage point (0 125%) Subject to (he Hunks slated 111 Section 4(D) o

mterest rate unhl the next Change Date

The Note Holder wxll (hm detesmme the amount of the man 3; payment ?m um be suf?cumt to repay

the unpaid prmcxpal that I am expected to owe a! the Change Date in u on the mm Data at my new mteresl

rate m substantiany equal payments The result of this calculation will of my monthly payment

(D) Lumts on Interest Rate Changw

The interest mIeI am required (0 pay at the ?rst C

than 2 . 250 % Thereafter, my mtexest ralew?

Date by more than TWO percentage points (

been paymg for the preceding 12 months My mterest rat

(E E?'edlv? Date of Changes

Mynew mteresl rate W111 become effective on e c Ch 5

-. w?l pay the amount of my new monthly

paymem begmnlng on the ?rst monthly pawnt da gs Date until the amount of my monthly

payment changes again
Notice of Changes

The Note Holder will deliver or max] a n c f any changes m my mierest rate and the amount of

my monthly payment before the effective t of any he notice will include informamn required bylaw

to be given to me and also the
?®and

le e om: n b r of a person who will answer any queslmuj may have

regarding the nu?ce

e Dale w?l no mater than 11 375 96 or less

be increased or decreased on any slngle Change

96) from the rate of interest I have

greater (ban 11 . 8 75 96

“ TY BENEFICIAL INTEREST IN BORROWER

1 UNTIL BORRO EREST RATE CHANGES UNDER THE TERMS STATED IN

SECTION A ABOVE, l? ANT 18 OF THE SECURITY INSTRUMENT SHALL BE IN

EFFECT AS FOLLOW
Transf o - ~ r a Bene?cial Interest in Borrower. As used m thxs Sechon 18,

"Interest m l eans any legal or bene?cial interest m the Property. including, but not

terests lransferredm a bond for dead, contract for dead. installment sales

1, the intent ofwl?dl IS the transfer of title by Bonower at a future date

art of the Property or any Interest in the Property is sold or transferred (or if

as not a ural person and a bene?cial mierest m Borrower is sold or transferred) wxlhout

r wn?en consem. Lender may reque immedlate payment m full of all sums secured by

Loan No: 0000479436

1 TABLE RATE RIDER-l Year LIBOR Index(Mmable ma IP}Smgh Flm?y Freddie Mic Undam lament
Farm 5131 3/04

G ARM RIDER 5131 2. WP“? \0PSSKARN101DGCS\RNERS\CVL\MXFH5131
ARM)

(Page 2 a“)
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a

MS Secumy Inskumm Howaver, uns’oplmn shall not be exercised by Lender if sun

prohlblted by Applicable Law

Lender's pnur written consent, Lender may require mmedxate payment m full of all

Suzior
if Lender exemm this ophun Lander shall gwe Borrower muse of accelerah

shall prowde a permd of not less than 30 days from the date the notice 15 given

Sechon 15 mm which BormWer must pay an sums secured by thxs Security ,

falls to pay these sums pnur to the expxration of ?ns period, Lender ma

permuted by Gus Secunty Instrument wxlhout further notice or dem . . m B

2 AFTER MY 11mm INTEREST RATE CHANGES

4 ABOVE, UNIFORM COVENANT 18 OF THE SECURITY | -

11(A) ABOVE SHALL THEN CHASE TO BE IN EFFECT, -

SECURITY INSTRUWNT SHALL INSTEAD BB DESCRIBED
'

Transfer of the Property at a Bcner?clnl In

"Interest in the Property" means my legal or hene?u

Hunted to, (hose bene?cial mteresls lmnsferredin a -

comracl or escmw agreement, the mlent of wine ,

to a purchaser
if a“ or any part of the Pmper®r

Borrower is not a natural person and a be

Lender‘s prlor written consent, Lender ma

tins Secunty anmnne‘nl However,

prohib?ed byApplxcabXe
Law Lend r so sha

e contractfor
f ?e by Bo

any
~

OII'DWEL‘ is sold

erase (his Option if (a)

3
4mm ”$5525“

in Barrow: As used in this Section 18,

st in (he Property. mcludmg. but not

deed. mstallment sales

mower at a fuhue date,

reperty rs sold or transferred (or 1f

or transferred) without

of all sums secured by

ol be exercnsed by Lender 1f such name is

Borrower causes to be

submitted to Lender
in?ux-(32:1

req r d by Len e to evaluate the mtended transferee as If a new loan

reasonably determmes that

were bemg made to the

not be imparted by the o

ump?on Lender may also require the

the Note ans!
m this Secunty Instrument Bo

tice shall pumde a penod of no! less than 30

any remedles permitted by (his Sammy Instrument w:

Loan

ARM RlDER 5181 3 WEE (E \0P SSHARNl?lDOMDERS\CVL\l\/DCFHS
11“ AM)' 0 TABLE RATE RIDER-1 Yen! LmOR Indu (Almm?sluma IPNMglc Fundy Freddxa MwUmfom In?mmmt

Lender's secunty will

any covenant or agreement in

u a the risk of a breach of

a AQXegje-Sder
.

Apph b Law. Lender may charge a reasonable fee as a condx?on

transferee to Sign an

acce e to Lender and that obligates the transferee m keep all the

rrower w?l coutlnue (o

is Semmty Instrumem unless Lender releases Borrower m wmlng

[SB 1h ophon to reqmre Immediate payment m full, Lender shall give Borruwar

days from the dale the

aq,’ all sums secured by

fBon'oWer fails in pay these sums pnor (o the expiration of this period,
thout funher nouce or

No: 0000479436
Perm 5131 3/04

(Page
3 cu)
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BY SIGNINGBELOW,Borrower accepts and agrees to the terms and covenants con

RMeRm“

, h
\ 7

ZZCCVQ¢£4 azwazmw?—a ?w
VI CENTA LINCI ME

I

(Seal)

—Bomwar \ower
(Sm!)

(Seal)

-Burruwer
Bummr

________,__._____——-———f——
(Sm!)

(Seal)

-Borruwer
Bummer ‘

”Mfr/J (55?)
(Seal)

430qu
BurmWer

[Sign Orlgmal Only]

g i
l

I

Q\
i

Q
-

Loan No: 0000479436

MULTISTA’I'B ADIUSTABLERA
Ind“ nble my IP)Smgle Fundy Freddie Mu Umiemt deBmml

~

17mm 3131 3/04

DRAW 0304 MX CVL ARM RID OlDOCSRDEmCVLWDG’HEISI ARM)
(Put 4 uf 4)
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INTEREST-ONLYADDENDUM
TO ADIUSTABLERATE RIDER

Property Address 70 RIVERSIDE DRIVE
DAYTON, NV 89403

nus ADDENDUM is made (ms 23rd day of MAY 00 7 ,

and is mcurporated in“) and mleuded to form a part of (he Adjusluble
"

as this Addendum executed by the undersigned and payable (0

SlERRA PACIFIC MORTGPGE (IMPANY, MEL, A CALI 0"

THIS ADDENDUM supersedes Section 4(C) of the Ruler one of the

by this Addendum

4. INTEREST RATE AND MONTHLY PAYMENT CHANG

(C) Calculation of Changcs

Before each Change Date, the N4? 1d @.9. my new mterest ran: by addmg

TWO AND ONE QUARTER perennlage pumts ( 2. 250 %)

to the Current Index for such Change Date - - o der W111 then round the result of this additmn to the

neares‘ oue—exghih of one percentage pomt l a) u e (o the limits stand in Semen 4(D), this rounded

amount will be my new m(erest

181mm
u -.

-

' . u will (hen determme (he amoum of (he monthly payment

'

’

15 W111 be the mom! of my momth payment unit! the earher

e In = Only Permd unless I make a voluntary prepayment of prmmpal

tepa ent of principal dunug ?le Interest-Only Penod. my payment

Ill be d ed to the amount necessary to pay lulerest at the than current interest

the and of the Interest—Only Period and on each Change Date thereafter, the

the monthly yayment that would be suf?cxent to repay 111 full the unpzud

Durmg the Interest-O e .-

lhat would be summent to

of (he nexi Change Date

durmg such penod If I

amount for subsequent pay

’
- .mo 1

- ted - - -- at a end of the In?ated-Only Permd or Change Date, as apphcable, in equal

the rem-n ng term of the Nole The resalt of this calculauon will be the new amount of

w er (he ' d of the Interest-Only Pcnod, my paymaut amount will not be reduced due to

voluntaly pm

Loan No: 0000479436

INTEREST 0 ADDENDUM TO ADJUSTABLE RATE RIDER SIX LIBOR ARM - MULTISTATB

l

W MX CV S0 ADNDM RIDER ! WPF (MOIDOCSWIDERSWVMMHQADN Rm) 03/01
60317

?ange 1 of 2 pages)
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BY SIGNINGBELOW, Borrower accepts and agrees to the. terms and covenants contamed

Rider
1/1 /,~,

“3 ~

c... / , 7

y fag/Mfggum/?awWM
M

VI CENTA LINCI OME -Bomwcr
mwer

__p_____’__,___,_—-———————-‘
(Sn!)

(Sal)

-Bnuower
Barmwer

' ___—_____,,__,_————-— (5m!)

(Sal)

Borrower
430mm:

___,__,______.—-———————'—(Seal)

(Seal)

!

-Bm-mwcr
430mm:

2

[ngn Ortgma] Only]

.

\ Loan No: 0000479435

INTEREST ONLY ADDENDUM T 10 L R 5/1 Luann ARM ~ MULTISTATE

DRAW MX CVL ARM 10 ADND 10 mmmCVLMdQADN RID)
01/01

.

60317

(ma 2 of? pages)
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enmruo: 06041897~JA

*l y

®5125/2007

mummumnnummum“‘
} mm ma ma

EXHtBlT"A“
LEGALDESCRIPTION

The land referred to herein is situated in the St

County of LYON, described as follows:

LOT 42 AS SHOWN ON THE OFFICIAL MAP OF GO EST ES ,

PHASE 2. FILE IN THE OFFICE OF THE LYON
ECORDER,

ow OCTOBER 20, 2005, AS nocwmmnr no. 3

EXCEPTING THEREFROM Ann THAT poarxou T LY G BELOW THE,

NATURAL ORDINRRY 31GB WATER LINE OF THE

ASSESBOR‘S PARCEL NO. 029-401—1

‘

BRECKooooso
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Man—r

A”"\
72258

'

11/03/2017
10: 29AM

Officia'l Record
Requested 8

~

SERVICELIIYKTITLE AGENCYN6NQ.
APN1029-401-17

' Lyon Count _

Dawna L. Warr -— corder .

WHEN RECORDEDMAlLTO:
Page: 1 of e F : $288.00

Sables, LLC

Recorded By BKC R : $0.00

clo Zieve Brodnax & Steele

3753 Howard Hughes Parkway, Suite 200 \“\“\“\“\N\
Las Vegas, Nevada 89169 057225

TS NO. : 1642397

NOTICE OF BREACH AND DEFAULT
SELL THE REAL PROPERTY UNDE

lF YOUR PROPERTY lS IN FORECLOSURE BECAUS EHIND lN YOUR

PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT AC you may have the lega|

?ght to bring your account in good standing by paying our past due payments plus permitted costs

and expenses within the time permi?ed by iaw for relns nt of your account, which Is hormally ?ve

(5) business day prior to the date set for the sale of your prop ursuant to NRS 107.080. No sale date

may be set until three months from the date this a as may be recorded (Which date of

recorda?on appears on this notice). This amount Is 4»

' as f10131I2017 and W1" increase untll

your account becomes current. Q
NOTICE lS HEREBY GIVEN THAT: SABLES, a -

. ea limited liability company ls either the

original tiustee. or the duly appolnted gagged
ea, or actlng as agent for the Trustee or the

Bene?clary under a under a Deed of T t date I 007 executed by VICENTA LINClCOME, A

MARRiED WOMAN, as trustor sec obligati n In favor of Mortgage Electronic-Registration

Systems, Inc., as nominee f I

ORTGAGE COMPANY, INC. Ks successors and

assigns, as Bene?ciary, rec- v'e- ment no. 407150 The subject Deed of Trus’t was
0

.

modi?ed by Loan Mo "? - - nt recprded as Instrument 475808 and recordqd on

5/4/2011 of Of?cial Rec mé/
-' POMCounty recorder of Lyon, County, Nevada securing,

among oiherobllgatlonm l d

0

One note(s) for the 0 ma! lu\‘$81,150.00. that the bene?cial interest under such Deed of Trust

and the obligations s e e by presently held by Bene?ciary; that a breach_of and default In the

obllgah’ons for whlch s eh Dee 0 Trust Is security has owUrred or that payment has not been made oh

became due on 911I2008, along with late charges, and all

nts h h come due subsequent to the date of this notice, Including, but not limited

we
pay all payments and charges due under the terms and conditions of the

r trus as fees and costs, advances and late charges.

3 a condition to bring your account In good standing, you must provide the

e with written proof that you are noun defauit on any senior encumbrance and

BRECKUOOUGO
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T.S. No.: 16-42397

Nothing in this Notice of Default should be construed as a waiver of any fees owing to a

bene?ciary under the Deed of Trust, pursuant to the tetms and provisions of the loan docu

That by reason thereof the present Bene?ciary under such deed of Trust has execut r d to

sald duly appointed Trustee a written Declaration of Default and Demand for Sale andz-raiaeposlt d lth

II ured

said duly appointed Tmstee such Deed of TrUS! and all documents evldencin

thereby and has declared and does hereby deciare a|| sums secured there

payable and has elected and does hereby elect to cause the trust property

obligations secured thereby.
NOTICE

You may have the right to cure the default hereon and reinstate t e one obliga?o ecured by such Deed

of Trust above described. Section NRS 107.080 permits certaln a -u d upon the Payment

of the amounts required by that statutory section without requiring p.
~ a ponlon of prlncipal and

interest whlch Would not be due had no default occ rred. As to’ - .- nccupled property. where

reinstatement ls posslble, the time to reinstate may ended to 5 days prior to the date of sale

pursuant to NRS 107.080. The Trustor may have lh t to bring a court action to assert the

nonexistence of a defauit or any other defense of Trustor to a

O
PROF-2013-M4Legal Title Trust, by US. Ban nal on, as Legal Tltle Trustee

clo Fay Servicing, LLC

clo SABLES, LLC, a Nevada limited liabll' ompan

To determine if reinstatement 15 possible and th mo

‘?'
to cure the default, contact:

?

3753 Howard Hughes ParKWay, 353m
20

Las Vegas, NV 89169

Bene?ciary Phone: 800-495- 1

‘

TrUStee Phone: (702) 66 - 7

To reach a person wlth au ori to ne ts a loan modi?cation on behalf of the lender:

Lauren Jowers
80041954166

Property Address: 7 DRlVE, DAYTON, Nevada 89403

if you MM, you should contact a lawyer or the governmenta| agency that may have

d y an. N mhstanding the fact that your property Is In foreclosure, you may offer your

rovided the sale 15 concluded prior to the conclusion of the foreclosura

Y LOSE LEGAL RIGHTS 1F YOU DO NOT TAKE PROMPT ACTION.

Attached her t and
Incorgorated

hereln by reference Is the Af?davit of Authority ln Support of Notice

ell pursuant to NRS 107.080.

BRECK000061
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T.S. No.3 16-42397

You ma wlsh to consult a credit counseling agency to assist you. The Department of Honsl

Urban evelopment (HUD) can rovide you wlth names and addresses of local HUD app

counseling a ancy by caning [her approved
Local

Houslnsi|
Counseling Agency toll fre be!

(800) 569—42 7 or you can go to HUD5 Website: httpzllpo?al. ud.gov.

Dated; 11/1/2017
SABLES, LLG. a Nevada limited Ilablllty com n

.

Sables, LLC
clo Zieve B odnax 8. Steele
3753 Ho ar- Hughes Parkway, Suite 2

Las Veo . vada89169

; f'
V

MicM/ae! Busby, Tmstee Sa\ 13W
A notuxy public or other of?cer completing this certi?cate

veri?es only the identity of the individual who signed the

document to which this certi?cate is attached, and not the

truthfulness, accuracy, or validity of that docuhbrit'.

Slate of CALIFORNIA Q 0 0
County of ORANGE

II peered Michael Busby who proved to me on

s ose name(s) Its/are subscribed to the within

y executed the same m hlslherlthelr authorized,

the Instrument the person(s), or the entity upon

On 11/1/2017, before me, Chris?ne O'Bri mso
the basis of satisfactory evidence to be I 6 pers

instrument and acknowledged
ESE-amt;

t a helshe h

capacity?es), and that by his! - si re(s

behalfof which the person(s) . e ta ta rumenL

I certify under PENAL ' - ' RY ,
the laws of the State of California that the foregoing

'

paragraph is true and c 0. AAAAAAAAAAAAA A A A - Aw

_
.

chanE D'BRlEN t
WITNESS my hand and o ola .

' "
1. Notary Public - Ollllomh I

-

'
°' 0mm County ;

[7 m t commlssioummw

Signature of Notary

‘ M comm.Ex IrnsD_c\B.2020
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Af?davit of Authority
(Nevada Revised Statute §107.080 as amended effective June 1, 2013)

Re: TS# 16—42397

BorrowerName'. VICENTALINClCOME
Property Address: 70 RIVERSIDEDRIVE

DAYTON, Nevada 89403

I,
Veronica Talley ,

am the FOfedosuN Speddl??ay Servicing, LLC, {11 c

the bene?ciary of (he deed of trust described in the notice of default and election to sell to whi

attached (“Deed of Trust”). The following fads are based upon my personal review of do en

record in the State of Nevada and personal knowledgc acquired by my pcrsonnl review

bene?ciary, which are within my custody and control. The business records of the hen

in the ordinary course of business at or about the time the events rc?cctcd 1hcr
‘ urr

ent scrvi c for

?

I(a). The full name and business address of the current trustee ofreoo d or ?at: Deed doX?I'

ames LLC, a

Nevada Limited Liability Company,3’753 HOWard Hughes 51 kway, Suite

89169
'

1(b)‘ The full name and business afldress of the current holder 0 d by tho Deed of Trust ls

PROF-2013-M4 Legal ”?lls Trust, by U.S. Ba k National Asso as Legal Title Trustee 60

Lhdngston Ave EP-MN—WS3D St Paul MN 551 ttn: Structured Finance San/ices — PROF ,

ciary for the obligation or dcbt secured by

Bank National Association, as Legal
55107, Attn: Structured Finance

l(c). The full name and business address of the current

the Dccd of Trust is PROF-2013-M4 Legal Tit

Title Trustee 60 Livingston Ave EP-MN-
Services -- PROF

l(d). The full name and business addrcs 0 he on e

Trust is Fay Servicir’xg, LLC, 440 s. LaSa

is record and the: business records of the current

issued by a title insurer or title agent authorized to do

f the NRS, the name of each assignce and each recorded
2. From my revicw of the

bene?ciary and a title : ranty 0 HI: insum c

business in this State - =

2(a). Assign -: ‘ Legal TitleTrust, by U.S. BankNa?onal Association, as chal

f America, NA. Successor by Merger 10 BAC Home; Loans Servicing, LP

Home Loans Servicing, LP

cording Infommtion: Corporation Assignment of Deed of Trust recorded on
2(b).

i cNamc: Bank of America, NA. Successor by Merger to BAC Home Loans Servicing, LP

FKA o tywide HomeLoans Servicing, LP

Instrumcnt and Recording Infonna?on: Assignment of Mortgage recorded on 11/10/2010

humcntNo 467719

The cunent bene?ciary undcr the Deed ofTrust, the successor in interest ofthc bene?ciary or the.

' ; ls lri actual or constructive possession of the note sccurcd by the Deed of Tmst.

.

From my review of the documents of public record and the business records of the current

mne?clary, the current trusteq has authority to exercise the power of sale with respect to the property

1

Af?davil of Authority lo Exercisc the Power ofSnle
Reviscd 6/1/2013

BRECK000063
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encumbered by the Deed of Trust, pursufmt to instruction ?rm: the current bene?ciary ofrcoord and c

holder of the note securcd by the Deed ofTrust.

5. From my rcvlcw of the documents of public record and the business records of

bene?ciary, the bene?ciary, sen/leer of the. obligation, or an attorney of thc bene?ciary or service

to VICENTALINCICOME, a written statement of: (I) tho amount of payment required t -

de?cient-y in pcrformance of payment, avoid the exercise of the power of sale and rel ~
-

conditions of the underlying obligation or debt existing before the de?ciency in pc .

as of the dale of the statement; (II) the amount in default; (H!) the principal amount 0 th-

debt scoured by the deed of trust, (IV) the amount of accmed interest and late
' 4 a -_-- a

estimate of all fees Imposed in connection with the powor of sale; and Y];
.-

-

,

obtaining lhc most cun'ont amounts due and the local or toll-free teleph n

LINCICOMEmay call to rcccivc tho most current amounts due and a r‘ecitan n -

af?davit.

r alien in this

1 Fay Servicing, LLC at

6. The borrower or oblige: ofthe loan sccurod by the D e of Trust ma c

r a?on contajncd In this

800—495-716610 receive the most current amounts due and a c Lion of the i

A?idavit.

I declam under penalty of perj he 1 s of c State of Nevada that the

this Af?davit was executed o
‘ 20 .

By: Fax cing, LLC , its attorney in fact

15 hue and correct and that

cro'nica'l‘allcy n

(PrintNamc)

WM
(Signature)

oredocure Spoda?? N

/\

(Title)

A notary public or other o?‘lc

vcn'?cs only the identity of h
'

document to which this

truth??nesquinpgy, pr
L W

V? kdj

_
. ‘l\_ . Notaxy Public,

:
who proved to me on the basis of satisfactory evidence (0

ubscribcd to the within instrument and acknowledged to me that he/she/they

r clr authorized capacity?cs), and that by his/her/their signature“) on the instmmcnt

pon behalfof which the person(s) acted, executed the instrument.

NW lllSON ANN Mame.
Wt!

£2356?Nglory Public, $|ote_o11exos

?r? My Commission axoues
é" Apm27.20|9-,,1,‘-

. .-‘ ‘
o

"ll/unflm"P

Af?davit of Authorityto Exercise the Power of Salt:

Rcvised 6/1/7013
'

BRECK000084
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Declaration of MortgageServicer
Pursuant to NR 107.510

T.S. Number: 16-4239?

Borrower(s): VICENTA LINCICOME

Mortgage Servicer: Fay Servicing, LLC

Property Address: 70 RIVERSIDEDRIVE
DAYTON, Nevada 89403

The undersigned, as an authorized agent or employee of the mortgage serv

declares that: W
hm mortgage sen/lcer has contacted the borroWe p rsuant to NR 7 0 (2),

o ess the bormwer’s ?nancial sltuatlon and to ‘e p ore" optiong o the borrower to

avoid a foreclosure sale”. Thirty (30) days, or more, the intual

contact Was made.

h ve passed si

2- DThe mortgage sen/leer has exercised due diligence to
,

bormwar

pursuant to NRS 107.510 (5), to “assess onpwefs ?nancial situation and

explore o'ptlons for the borrower to avoid fo c ure". Tth (30) days, or more,

have passed since these due diligence efforts atls?ed.

3- D No contact was required by the mo nag-
meet the de?nition of “borrow@ purs -

,

4 [1 During the preceding ann re 0 rlod, the Lendqr has foreclose_d on 100 or

fewer real properties locate s e ther'efore, purSUant to NRS 107.460, the

provlslons of NRS 1 7.400 0 107.55 I duslva, do not apply.

S. DThe loan ls
e loan" as de?ned In NRS 107.450.

Icer?fy that this decla t! is ac complete and supported by competent and reliable

evidence which the mo lEel'thceas reviewed to subst'antlate the borrower’s default and

the rlght to foredos a uMborrowar’s
loan status and loan Information.

Dated:

P9931

BRECKO 00 065
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Doc #: 587470
10/12/2018 02:27 PM Page: 1 of2

OFFlCIALRECORD

AFN NM 02940147 Requested By: SERVlCEL|NK TITLE AGENCY INC

. ,

Lyon County, NV
[Recurdmg requested Py'} Dawna L. Warr, Recorder

[Whenrccorded mailto?
- he: $39.00 RP'IT: $0.00

Sables LLC
Recorded By: mkassebaurn

c/o ZieveBrodnax& Steele

9435 West Russell Road, Suite 120
Las Vegas, Nevada 89148

T.S.No. 16—4239?

?
NOTICE OF TRUSTEEW/

YOU ARE IN DEFAULT UNDER A DEED OF

ACTION TO PROTECT YOUR PROPERTY, IT MAY
AN EXPLANATION OF THE NATURE OF THE PRO

CONTACT A LAWYER

A public auction sale to the highest bidder for sh,

by a state or federal credit union, or a check '

association, or savings bank speci?ed in Section

state will be held by the duly appointed trustee

held by the trustee in the hereina?er describ

sale will be made, but without covenan

encumbranccs, to pay the rema’
'

charges thereon, as provided
charges and expenses of the

reasonably estimated to b 5 £0 . e cunt may be greater on the. day of sale.

TRUSTOKVICENTA A ARRIED WOMAN
Duly Appointed Trustee: Sn e a Ne da Limited Liability Company

. .-. Recorder, on October 20, 2005, as DocumentNo. 365687.

Date ofSalc: 11/9/2018 at11:00 AM

DATED 5/23/2007. UNLESS YOU TAlGE
LD AT A PUBLIC SALE. IF YOU NEED

G AGAINST YOU, YOU SHOULD

on a state or national bank, check drawn

a eral savings and loan association. or savings

- . . ial Code and authorized to do business in this

- -. -.

~ ow, of all right, title, and interest conveyed to and now

- -d pursuant to a Deed of Trust described below. The

expressed or implied, regarding title, possession, or

otc(s) secured by the Deed of'h'ust, with intorcst and late

dcr the terms of the Deed of mm, interest rhcrcon, fccs,

unt (at the time of the initial publication of the Notice ofSalo)

Wu a ne of?cial map of GOLD CANYON ESTATES,PHASE 2, ?led in the of?ce ofthe Lyon

BRECKOOOOBB
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' 587470 10/121 018 Page 2 Of 2

Place of Sale: 31 S. Main Street Yerington, Nevada 89447

Lyon County Courthouse .

Estimated Sale Amount: $666,632.22
Street Address or other common designation of real prope?y: 70 RIVERSIDE DRIVE

DAYTON, Nevada 89403

AZPN. N0.: 029-401-17

The undersigned Tmstee disclaims any liability for any inocrrcctncss of the street ad 5

designation, if any, shown above. If no street address or other common designation is show ’ ' ' to the

location of the property may b: obtained by sending a written request to the bene?ciary
' '

date of ?rst publication of this Notice of Sale.
'

.

Date: 10/11/2018
S?bles LLC, a Nevada Limit
c/o Zieve‘ Brodnax 8: Steele
9435 West Russell Road, 811

Las Vegas, NV 89148
Phone: (702) 948-8565
Sale Informai . n- 4) 848-9272 www.elitepostandpub.com
For Non-A 5 Information, call: (702) 664-1774

A notary public or other of?cer completing
certi?cate veri?es only the identity of the

who signed the document to whit: this ca
‘

attached, and not the h'uthfulne cum

ofjhat document.

State of CALIFORNIA
County of ORANGE

On 10/11/2018, before me, . .

on the basis of satisfact
'

u slew otary Pgblic, personally appeared Michael Busby who proved to me

the person(s) whose nama(s) ls/are subscribed to the within instrument

executed the same in his/hor/their authorized capacity?es), and that by

ant the persOn(s), or the on?ty upon behalf of which the person(s) acted,

RJURY under (hp laws of the State of California that the foregoing paragraph is

d°f?°m15°BL ] A.J.BUCXELEW E461.» Notary Public - California
Ei , 2 Orange County _

“(Q-«p ’ Commission F 21559“
My Comm. Expires Aug 26, 2022

THIS FIRM IS KITEMPTlNGTO COLLECTADEBTAND
ANY lNFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSE.

BRECKDDOOG?

AA03866



INTENTlONALLY LEFT BLANK
EXHIBIT PAGE ONLY

| EXHIBIT 4 I

OOOOOOOOOOOOOO

AA03867



1 03

John'T.Steffen (439.0)
?

lMa‘tthew K.- ‘So‘h?ever (10745).

{ gAl‘ex R. Vane-(14961)
HUTCHISON & STEFFBNL PLLC'

'

5 10030“ West Alta‘D'rives, Suitg 200.

: gLas VagaerV 89145
Tel. (702) S‘85~2500.

'.F'px (7012) "3354085
1. ms qh?ever@hufch1e'ga1..com

. CaSey LNclsomEsq. (1‘22‘5‘9)

f'chgewood, LLC
'

> A-Qi?cr' bfthgc' Gensral Cnun'sel
032-0 Patosi Stract, Suite tso
‘zL'as Vegas, Nev-ada89146
E'Tc'l (702) 305-9157
max (3.10) 730—5967

11:
v 1

1;A?arneyfb'r- Defendang Cojunrerclaimam; and Greys-Pldin??
tcaswineis<>J£.1@Wedg?wt?'d5141105410331

12
jrBrédkenr'idge PropértyFund'ZO] 6, MC

173 "3“. MRI): JUDICIAL.‘ DISTRICT con-RT

14.1 A , ‘

"LYON COUNTYJZEVADA ,

.- ALBERTELLIS melcom,m,md CascNm lgscv-omsz

15 VICENTAmexcom,_ DePtNO'J ?
,

.

16. A P}
. tiff

DECLARATION m gamma? OF
"

-;

- am a BRECKENmDGE mommymam
, 17 ;

LLC’S MOHQNFORSUBMARY
4v. JUDGMENTAGAINST PLAINTIFF

HI :f

19-553
SABLES, LLC, a NeVad'a limited liability

24

: ccmpany, as Trustee of the'Deed‘ Qf Trust given

2.0 by, Viee‘nt'a; Limicome and dated 5/23/200=7;FAY
'

f: SERVICING, LDC, a“ DclaWa'Ic limited liability
21 .

12
1

'z PROF-ZOIS-MFLEGAL TITLETRUSTby US.

23 OF AMERICAaNtA??RECKENRDDGB,

Compatiy and~sabsidiary ofF-ay Financial, LLC;

BkNK, MA, as Legal Title Trus?cc; forBM
‘

PROPERTYFUND 201 6; NEWREZLLCdba-

'_ SHELL? OINTMORTGAGE SERVICING,
1 LLC; 1900' CAPITAL"TRUST 11, BY U.S..

25
If BANK TRUST NATION-“ALASSGCLAZTION;

26.
"

. MGM-zms-NPLzandDoBS1,50”

27
.

D'efétldants.

28 iv: AND RELATED MATTERS“
_

..1.
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1
v

Tim undersignea, 1215011(313me 5111 declares under penalty ofpegurythat, the:followmg assertions

a. are true;

3
1.. l am an autho?zed agent pf Breckentizfge Property Fund 2016, LLC. (“Breckénnidg‘e”).

4 -2. 1am compéte'nt to tes?fy tc- the" matters asscrted hushof which I have panama],

5
‘

Imowledge, except-x15 TQJ?LOSB matters stated upon- informa?onand belief; As to 111055 matters} stated

‘6'

iéuponinfcrmmon and belief, I belicvs fhcm to be t?l?’. L make this dbglara?pn ‘in support "Qf

z gBreckenridge’s
motion fgr summary'judgmmt against Plaih?ffs,

:

g
r?

3. On Januafy 4, "2019; Breckenridg'g ptichaSed real propcrtylgcatcd afe 70 Rivensi'dg Drive,“

1,0..iZDayfo?,Nevada 89403, (“Squject Property”)- at a, forccicsurc' 821162 Grinducted pursuant {6 MS 107.

n 21(“lifczre'closureSale”).

'.

“m
4. Breckenridge was the Highest “bidder and paid $294,000.01 m purehase the, subjeat'

i:ngropertyat'iheFomclomieSale.

5

15
5. Breecken?'dge relied on- the fact that thg no?'ccd Foreclqsuxe Sale was. valid because

'

16 inlain?ff‘s. failed to post the ‘court—ox‘dbred-bgjnd.

17 6‘ Bresken?dge hadno role in this. dispute prior to is purchase of the Subject Pxopertyat

18

,
The Forécl’osure Sale.

2 47. Breckenridge is entitled to an p?er-quie?ngtitle in ifs favorbecauSethér‘e were, no defects
.

2,1

' in the Foreclosure Sale and any rights, title, of i'nteufst thaf‘ Plaintiffs? previously h'ad iii the Subject.

22 Propertyhashesc‘? femina?dby Wély of'the Pet'scfosuxé Sale

23.

.

8. I declare; under penalty ofiaexjmy- of the laws of th5~Unfted Skates andthcState ofNevadrx

i: that These; facts: are ?ne" to. the best ofmy kiiowledg'e and belief.

;6
f//

1-7 W

23 ”I

4.
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a“?

v

5“?

A?rm’a?bn pursuant fa NRS 23193030; The mam-signed does h‘crcbfr a?im that the preceding

docuuient'?led intbjs gourtdocsnot contain the social security‘number of any- u
> son‘

LML—KL-
wne-?nlm?'iL-L'Lurm
'

?"

'13

14'=

{si-

26 .,.'

277- s§

23 "

16:1

.3-

‘

..

__.____
_____,_____,.__._____,.,._._....—.,
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70 RIVERSIDE DR

"x?

Doc #:, 591393
0125122018 08:21 AM Pnuel1of2

OFFICIAL RECORD
A.P.N.: 029—40 1-17 RequestedBy: FIRSTAMERIOAN TITLE INSURANCE o

RECORDING REQUESTED BY: LV°“,°°““W1 NV

Margle Kassebaum, Recorder

AND WHEN RECORDED To: Fee: ssaou RFTT: $1,143.55

BreckenridgeProperty Fund, 2016, LLC RecordedBy; lnhumlldad

2320 Potosl St. Stc130
Las Vegas, NV 89146

Rmdad As An Awomxmdztiou

Forward Tax Slatements to O?yW't?mt Uzb?ily
the address given above

'

SPACE ABOVE LINE FOR ucoaosa's use

T.s. # 1642397
_

Order ll: l60069595—NV-V00

TRUSTEE’SDEED UPONSALE

Transfbr'l'ax: S “M 2253
The Gmnlct,Hemin WAS NOT thc Fomloslng Bcnu?clury.

Thc Amount o?hc Unpaid Deb! was $671,249.37
The Amount Paid by the drunk» was $194,000.01
Said Pmpcny Is in the Clty of DAYTON, County ofLyon

SABLBS, LLC, a Nevada limited liability company, as Trustee, (whereas so designated Kn lhc Deed of Trust

hercundcr more particularly described or as duly anointed Trustee) docs hcmby GRANT and CONVEY to

Brecke?ridge Property Fund, 2016, LLC

(hmln called Grantee) butwithoqt covenaul or wan-Amy, expressed or implied, all n'gth, title and Interest conveybd

to and now held by It as Trustee under the Deed of'l‘rusi in and lo the propcny situated in the. county of Lyon, Stale

ofNevudn, described as follows:

THELAND REFERRED T0 HERElNBEIJOW IS SITUATEDIN THECOUNTY OF LYON' STATE OF“

NEVADA, AND 18 DESCRIBED AS FOLLOWS:
All that certain real property situate In the County orLyon. State of Nevada, described as follows:

Lot 42 as shown on the of?cial map of GOLD CANYON ESTATES, PHASE 2, ?led in Ibe of?ce ofthe Lyon

County, Nevada Recorder. on October 20. 2005, as Document No. 365687.

EXCEPTINGTHEREFROMall that portion thereof. lying below the natural ordinary high water line of the

Carson River.

Propeny Address: 70 RIVERSIDEDRIVE,DAYTON, Nevada 89403

This conveyance is made In comp|innoc with the terms and provisions ofthe Deed of Trust executed by VICENTA

LINCICOME,A MARRIED WOMAN as Truslor, dated 5/23/2007 of the Of?cial Records in the of?ce of the

Recorder otLyon, Nevada under the authority and powers vested in lheTrustce designated in the Deed “Trust or

as the duly appointnd Trustee, defuuh having occurred under Ihu Dccd of Trust pmuant to the Notice ofBrench and

Election to Sell under the Deed of Trust recorded on 5/2511001, as Instrument Na. 407150, The subject Deed of

Trust was modi?ed by Loan Modi?cation Agreement worded as lnstmment 475808 and recorded on 5/4/20! 1,

of of?cial records.

BRECKOO 0025
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A.P.N.: 029—401-17 \

RECORDINGREQUESTEDBY:

AND WHENRECORDEDTO;
Brcclcenrldge Property Fund, 2016, LLC
2320 Patosi St Ste 130
Las Vegas, NV 89146

Recorded As An Accommodation
Forward Tax Statements to Only Without Liability
the address given above

SPACEABOVE LINE FOR RBCORDER’S USE
T.S. # 16-42397
Order #: 160069595-NV-V00

TRUSTEE'S DEED UPON SALE

Transfer Tax: S \ “AS 2. SEE
'

Tho Grantee Heroin WAS NOT the Porcelosing Bene?ciary'
The Amount of1bo Unpuld Debt was $671,249.37
The AmountPaid by the Grantee was $294,000.01
Said Property is in the City ofDAYTON, County of Lyon

SABLES, LLC, a Nevada limited liability company, as Trustee, (whereas so designated in the Deed of Trust
hereunder more particularly described or as duly appointad Trustee) does hereby GRANT and CONVEY to

BreckenridgePropertyFund, 2016, LLC

(herein called Grantee) but without covenant or warranty, expressed or implied, all rights, title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in mdto tho property situated in the county of Lyon, State
of Nevada, described as follows:

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF LYON, STATE OF
NEVADA, AND IS DESCRIBEDAS FOLLOWS:
All that certain real property situate in tho County of Lyon, State of Nevada, described as follows:
Lat 42 as shown on the of?cial map of GOLD CANYON ESTATES, PHASE 2, ?led In the of?ce of the Lyon
County, N evada Recorder, on October 20, 2005, as DocumentNo. 365687.
EXCEPTING THEREFROM all that portion thereof, lying below the natural ordinary high Water line of the
Ca rson River.

Property Address: 70 RIVERSIDE DRIVE, DAYTON, Nevada 89403

This convayauce is made in compliance with the terms and provisions of the Deed of Trust executed by VICENTA
LINCICOME, A MARRIED WOMAN as Tx'ustor, dated 5/23/2007 of tha O?icin] Records in the of?ce of Lhe

Recorder of Lyon, Nevada under the authority and powm vested in tho Trustee designated in the Deed of TYust or
as the duly appointed Trustee, default having occurred under the Deed of Trust pursuant to the Notice of Breach and
Election to Sell under the Deed of Trust recorded on 5/25/2007, as Instrument No. 407150, The subject Dem] of
Trust was modi?ed by Loan Modl?cntlon Agreement recorded as mstmment 475808 and recordcd on 5/4/2011,
of of?cial records.

BREGKOOODZS
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TRUSTEE'S DEED UPON SALE

T.S. #; Its-42397
Order #: 160069595—NV—VOO

rHusteo having complied with all applicable statutory xequiremcntx of tha State ofNovada and pcrformcd all duties
required by the Deed of Trust includmg sending a Notice ofBreach and Election to 8011 within ten days a?cr its
recording and a Notice of Sale at least twenty days prior to the Sale Date by certi?ed leturn receiptmail, postage pra-
paid to each person entitled to noticem compliance wlth Nevada Revised Statutes 107. 080.

All requirements perNevada Statutes regarding the mailing, personal delivery and publication of copies ofNotice of
Default and Election to Sell underDeed of Trust and Notice ofTrustea's Sale, and the pasting of copies of Notice of
Trustee‘s Sale have been complied with. Trustee, in compliance with said Notice of Trustee's sale and in exercise of
its powem under said Deed of Trust sold said real property at public auction on 1/4/2019. Grantee, being the highest
bidder at said sale became the pur chaser of said property for tho amount bid boing $ $294000.01,1n lawful money
of the United States, inpro per, receipt there of is hereby ackmwlcdged in full/partial satisfaction of the debt secured
by said Deed of Trust

In witness thereof; SABLES, LLC, a Nevada limited liability company, as ?ustee s. ay, caused its name to
be hereunto af?xed.

Date: 1/15/2019 SABLESJLC,a Nev- "t a limited Ii llity campany

Geoffrey Neal, Trus

sale
Of?cer

A notary public or other of?cer completing this certi?cate
' N69” \

veri?es only the identity of the Individual who signed the
document to which this certi?cate is attached, and not the
truthfulness, accurany, or validity of that document.

State of CALIFORNIA
County of ORANGE

On HIS/2019 before me, the undersigned, J. Develnsco Notary Public, pm‘sonally appeared Geoffrey Neal who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) ls/are subscribed to tha within
Instrument and acknowledged to mo that hc/shdthcy cxccutad the same in his/hcr/(hclr authorlzcd capacity?cs), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which. the person(s)
acted executed (ho instrument.

[certify under PENALTY OF PERJURYunder the laws of tho State of Callfoxm'a that the
foregeing'sc

paragraph“IS

flue and correct. . CO
99? am “anA 81mm 6151190

Mm

MN/Q (Seal)
E. 113001

u

w Jsmex (mo

WITNESSmy hand and

Orange GounlyNMMSignature

5M

BRECKDUOOZT

J. DEVELAsco ENotary Public Gulllornlu

Commlaslon # 2147135 5_ M;
Comm.

Exglros Mar_2!. 2020
'
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S OF NEVADA
DEC N OF VALUE FORM
1. Asseswr Parccl Number(s)

a) 029 401-17
b)

c)
d)

2 Type of Property

a;
Vacant Land b) Single Pam. Res. FORRBCORDER’SOPTIONALUSEONLY

0 Condo/Twahse d) 2-4 Flex . Book: Page
3) Apt. Bldg i) Comm’l/Ind’l Date of Recording:
g) Agdcultural h) Mob ilc Home Notes;

Other

3. a. Total Value/Sales Price of Property $_$294,000.01
b. Deed ln Lieu ofForeclosm-a Only (value of property)
c. Transfer Tax Value: $ $294,000.01_
(1. Real Prope?y ?amfer Ta'xDua '

$ “1&6, Sf
4, HExchtionClaimed:

u. Transfer Tax Exemption par NRS 375.090, Soo?on
b. Explain Reason for Exemption:

5. Partial Interest: Percentagebeing transferred: __‘_____lm %
The undersigned declales and aclmowledgaa, under penalty of perjury, pursuant to

NRS 375.060 and NRS 375.110, that thc infmmatlon provided is correct to the best of their information and bollef,
and can be supported by documentation if called upon to substantiate the information provided hexein. Furthermore,
the partits agree that disallowance of any claimed exemption, or other determiuntion of additional tax due may
rosuit'm a penalty of 10% oftho taxduc plus interest at l% per month. Pursuant to NRS 375. 030, the Buyer and
Seller shall be jointly and

swag??stula
for any additional amount OWed.

Signature Capacity AGENTu

Signature , Capacity AGENT

SELLER (GRANTOR)INFORMATION BUYER ($1513:le 1g) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Sables, LLC, a kS?Jchcx P?nt Name: Breckenridge Propel’cy Fund“(WM 4 “Nod?v‘ MM 2016, LLC
Address: 3753 Howard Hughes Parkway,

'

Address: 2320 Potosi St. Ste 130
Suite 200, Las Vegas, NV 89169

_

Las Vegas, NV‘89146

COMPANY/PERSON REQUESTINGRECORDING (requ'ued if not seller or buver)
Print Name: hF‘S’T

?scmw
#: Q QCQM

Address:
City-L 98 ngQ State: Nd Zip: W?’yg

AS A PUBLIC RECORD THIS FORD/I MAY BE RECORDED/M'ICROFEMED

BRECKODOOZB
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THREE-DAYNOTICE TO QUIT

TO: VICENTALINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR.

'

DAYTON, NEVADA 89403

Or any occupants of the above-named property or any persons in possession of the abovc~
mentioned property.

PLEASE TAKE NOTICE that the above-describedreal property has been sold at a
foreclosuresale, pursuant to NRS 107 erseq., and VICENTA LINCICOME is no longerthe owner
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NOTIFIED AND DEMAND IS MADE that you surrender
possession of the property to the undersigned at or beforenoon of the third (3) day after receipt of
this Notice pursuant to Sections 40.255, 40.280, and 40,290 to 40.420 of the NevadaRevised
Statutes.

YOU ARE HEREBY NOTIFIED that if you are a tenant of the prior owner of the Prop city,
you are to refer to the Notice to Tenant which is attached as Exhibit A to this Three—Day Notice to
Quit. If you need another copy of the Notice to Tenant,please contact the undersignedbelow.

UPON YOUR FAILURE TO VACATE OR SURRENDER THE PREMISES AS
DEMANDED, the undersigned may apply to the Dayton Township Justice Courtor other court of
appropriatejurisdiction, for an order from the Court granting BRECKENRLDGEPROPERTY
FUND 2016, LLC possession of the property. Upon the Court granting such an order the Court
may direct the Sheriff or Constable of the County or City to remove the occupant within twenty-
four (24)'hoursafter the receipt of the aforesaid order.

DATED this Z day of Ianualy, 2019.

WEDGEWOOD, LLC

CASEY J. 1411501194 ESQ.
T

NevadaBar # J 2259
Of?ce of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada89146

Attorneyfor Plainti?’
BreckenridgeProperty Fund 20] 6, LLC
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NOTICE TO TENANT

TO: VICENTALINCICOME
TENANT AND SUBTENANT AND ALL OCCUPANTS
70 RIVERSIDE DR.
DAYTON, NEVADA 89403

PLEASE TAKE NOTICE that the above-describedreal property has been sold at a

foreclosuresale, pursuant to NRS 107 et seq., and VICENTALINCICOME is no longer the owner
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND
2016, LLC.

YOU ARE HEREBY NOTIFIED OF A CHANGE OF OWNERSHIP.The new owner of
the property is BRECKENRTDGEPROPERTYFUND 2016, LLC, 2320 Potosi St, Ste, 130, Las

Vegas, Nevada89146.

YOU MUST CONTACT US AND ESTABLISH YOUR BONA FIDE TENANCY in the

propertywithin three (3) business days of receipt of this Notice.

IN ORDERTO ESTABLISH YOUR TENANCY,within three (3) business days .of receipt
of this Notice you must ?lmish a copy of your fully executed, current lease or rental agreement
and proof of all past payments to BreckenridgeProperty Fund 2016, 0/0 the owner’s attorney,
Casey J. Nelson, Esq., at 2320 Potosi St, Ste. 130, Las Vegas, Nevada89146. Failure to produce
valid documentation clearly demonstrating a bona ?de fenan‘cy will result in eviction proceedings
immediatelybeingbrought against all occupants.

A LEASE OR TENANCYshall be considered bona?de only if:

1) The mortgagor/prior owner or the child, spouse, or parent of the mortgagor/prior owner
under the contract is not the tenant or occupant;

2) The lease or tenancy was the result of an arms-lengthtransaction; and

3) The lease or tenancy requires the receipt of rent that is not substantially less than fair market
rent for the property or the unit’s rent is reduced or subsidized due to a Federal, State, or

local subsidy

The new owner reserves the right to challenge the authenticity and validityof any purported lease
or tenancy based’upon other terms, conditions, or factors which appear fraudulentor which are not
otherwise standard terms Within residential leases in the geographic area.

YOU ARE HEREBY NOTIFIED that if you are a bona fide tenant or subtenant in the

property,you must still vacate the propertywithin either 1) 90 days of this notice; or 2) upon
the expiration of the remainder of the term of your bona fide lease, Whichever date is later.

YOU ARE HEREBY NOTIFIED that you must continue to pay rent to
the new owner throughout the remainder of your tenancy in order to avoid
eviction proceedings being brought against you for non—payment of rent.
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Rent shall be remitted to BRECKENRIDGE PROPERTYFUND 2016, LLC at 2320 Potosi
St, Ste. 130, Las Vegas, Nevada89146. Your failure to pay rent to the new owner throughout the
notice period or comply with any other term of the agreement or applicablelaw shall constitute a
breach of the lease or rental agreement and may result in eviction proceedings.

YOU ARE HEREBY NOTIFIED that upon your failure to timely establish your'tenancy
or upon your failure to fullyvacate or sun‘ender the premises as demanded, the undersignedmay
apply to the DaytonTownshipJustice Court or othercourt of appropriatejurisdiction, for an order
from the Court granting BRECKENRIDGE PROPERTY FUND 2016, LLC possession of the
property.Upon the Court granting such an order the Court may direct the Sheriff or Constablé of
the County or City to remove the occupant within twenty~four (24) hours after the receipt of the
aforesaid order. -

DATED this 25 day ofJanualy, 2019.

WEDGEWOOD, LLC

NevadaBar 12259
Of?ce of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada 89146

Attorneyfor Plaintz’?’
BreckenridgeProperty Fund 20] 6, LLC
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Attorney or Pany Without Attorney. For Cbuff “59 OH’Y

Wedgewood, LLC

Casey]. Nelson, Esq. (SEN 12259)
2320 Potosl Street, Suite 130
Las Vegas, NV 89145

Telephone No: (702) 305-9157

Ra? No. or File No.:
Attorney For Plalntlff

70 RIVERSIDE DR.

Insert name of Court, and Judicial District and Branch Court:

PIaInt/j? BRECKENRIDGE PROPERTY FUND 2016, LLC

Defendant: VICENTA LINC|COME; TENANT AND SUBTENANT AND ALL OCCUPANTS

AFFIDAVIT O F SERVlCE Hearing Date: Time: Dept/DIV: Case Number:

1. At the time of service I was at least 18 years of age and not a party to this action.

2. I served copies of the Three-Day Notice to Quit, Notlce to Tenant

3. a. Parlyserved: Vlcenta Llnclcome;Tenantand SubtenantandAIl Occupants
b. Person served: PoSted

4. Address where the party was served: 70 Riverside DrIVe, Dayton, NV 89403

5. Iserved the party:
a. By Posting. On: Mon,]an 28 2019'(2) at: 02:20 PM by postlng a copy of the documents In a conspicuous place on the property.
b. By Mailing. On: Moh,Jan 28 2019 by mailing a copy of the documents, addressed as shown In item 4, via Certi?ed Mail Issued
by United States Post Of?ce from: Las Vegas, NV.

6. Person Who Served Papers:
a. Ton! Ruckman (R—OSZOOS, Washoe) d. The Fee for-Service was:
b. FIRST LEGAL

2920 N. Green Valley Parkway, Suite 514
Henderson, NV 89014

c. (702) 671-4002

Pursuant to NRS 53.045
7. I declare under penalty of perjury under the laws of the State of Nevada that the foregoing Is true and correct.

01/29/2019 54/74.WM
{Date} (Signature)

-

1 AFFIDAVIT op 3012509
SERVICE (55105770)

fIRST'LEGAL
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John T‘ Steffen (4390)
Matthew K. Schriever(10745)
HUTCHIS ON & STEFFEN, PLLC
10080 ,W. Alta Dr., Suite 200
Las Vegas, NV 89145

Telephone:(702) 385-2500
Facsimile: (702) 385-2086
mschriever@hutcb1egal. com

Casey J. Nelson (12259)
WEDGEWOOD, LLC
Of?ce of the General Counsel
2320 Potosi Street, Suite 130
Las Vegas, Nevada89146

Telephone:(702) 305 -91 57
Facsimile: (310) 730—5967

caseynelson@wedgewood—inc.com

Attorneyfor Defendant/ Counterclaimanl
BreckenridgeProperty Fund 2016, LLC

THIRD JUDICIAL DISTRICT COURT
LYON COUNTY, NEVADA

ALBERT ELLIS LINCICOME, JR., and
VICENTALINCICOME,

Plaintiff,

v.

SABLES, LLC, a Nevadalimited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a
Delawarelimited liability company and

subsidiary of Fay Financial, LLC; PROF-
2013-MF LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; for
BANK OF AMERICA,N.A.;
BRECKENRIDGE PROPERTYFUND
2016; NEWREZ LLC dba SHELLPOINT
MORTGAGE SERVICING, LLC; 1900
CAPITALTRUST II, BY U.S. BANK
TRUST NATIONAL ASSOCIATION;
MCM—2018-NPL2 and DOES 1-50.,

Defendants.

-1.

CaseNo.: 18-CV-01332
DeptNo.: II

DECLARATION IN SUTPORT OF
MOTION FOR ORDER REQUIRING
PLAINTIFF TO DEPOSIT'RENTAL
AND/OR MORTGAGEPAYMENTS

WITH COURT
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AND RELATED ACTIONS

The undersigned, Jason Campbelldeclares under penalty of perjury that the

following assertions are true:

1. I am the Director of Regional Operations for Wedgewood,LLC, which is

the managingmember of Defendant/ CounterclaimantBreckenridgeProperty Fund 2016,

LLC (“Breckenridge”).
I

I
i

2. I am an authorized representativeof Breckenridge.

3. Breckenridge is a limited liability company authon'zed to do businaes in

Nevada, that purchases real e'statéthroughout the state ofNevada.

4. I am competent to testify to the matters asserted herein, of which I have

personal knowledge,except as to those matters stated upon information and belief. As to

those matters stated upon information and belief, I believethem to be true.

5. As the Director of Regional Operations for Wedgewood,LLC, the major

responsibilities and duties of my position include, among other, the following:

a. Daily analysis of upcoming properties scheduled to go to sale in

foreclosure;

b. Daily analysis of real property market conditions and property valuations;
c. Area Preperty Manager oversight, renovation direction, budgeting,

approval;and

d._ Area real estate professional oversight including pricing, offer negotiation,
and repairnegotiation.

.2-
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6. Breckenn’dge purchased the real property located at 70 Riverside Drive,
Dayton, Nevada 89403 (“Subject Pr0pcrty’) at a foreclosure sale that occurred on January
4, 2019.

F

7. Breckenridge purchased the Subject Property at the foreclosure sale as ail

independent, good faith purchaser.

8. I have reviewed the publicly available information available for the Subject

Property and compared that infonna?on with online rental availability of other real estate

availablefor rent in Dayton, Nevadaand Fcmley, Nevada~

9. Based on current availablerental prices and rentals in those surroundingareas

I have determined that a fair market rental value for the Subject Property to be in.the
$2,250.00 to $2,500.00 per month range‘

10. The factors I utilized to determine that fair market rental range in compelling
the Subject Property with other properties for rent included year built, square footage,
bed/bath count, neighborhood, larger garage size, single story, lot size, availability, and

desirability.

I declare underpenalty of peljmy of the laws of the United States and the State of

_3-

1

N

.___~_._m
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Case No: 18-CV-01332

Dept: II
'

'

The undersngned affirms that this document does not
contam personal informatlon, pursuant to NRS 603A.040

3? ”A,“ T0315}tinny-M .

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

*****

ALBERT ELLIS LINCICOME, JR. and
VICENTA LINCICOME,

Plaintiffs,
V.

SABLES, LLC, a Nevada limited liability
company, as Trustee of the Deed of Trust
given by Vicenta Lincicome and dated
5/23/2007; FAY SERVICING, LLC, a

De|aware limited liability company and
subsidiary of Fay Financial, LLC; PROF—
2013—M4 LEGAL TITLE TRUST by U.S.
BANK, N.A., as Legal Title Trustee; BANK
OF AMERICA, N.A.; BRECKENRIDGE
PROPERTY FUND 2016, a Utah limited
liability company; NEWREZ, LLC, d/b/a
SHELLPOINT MORTGAGE SERVICING,
LLC, substituted in for DOE 1; 1900
CAPITAL TRUST 11, BY U.S. BANK TRUST
NATIONAL ASSOCIATION, substituted in
for DOE 2; MCM—2018—NPL2, substituted
in for DOE 3; and DOES 4-10.

Defendants.

PLAINTIFFS' MOTION FOR STAY
PENDING APPEAL

BRECKENRIDGE PROPERTY FUND 2016,
LLC

Counterclaimant,
vs.

ALBERT ELLIS LINCICOME, JR., an
individual; VICENTA LINCICOME, an
individual; and DOE OCCUPANTS 1-5.

Counterdefendants. vvvvvvvvvvvvvvvvvvvvvvv\4vvvvvvvvvv
PLAINTIFFS' MOTION FOR STAY

PENDINGAPPEAL PAGE I OF 9
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COME NOW, Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and through their 

attorney, Michael G. Millward, Esq., of Millward Law, Ltd., and Justin M. Clouser, Esq., of Clouser 

Hempen Wasick Law Group, Ltd., and hereby move this Court for an order staying all 

proceedings in this matter pending appeal of the Order Denying Plaintiffs Motion for Partial 

Summary Judgment/Granting Motions for Summary Judgment filed by BANA, Prof-2013 M4 

Legal Trust, US Bank and Fay Servicing, LLC and the Order on Breckenridge Motion for 

Summary Judgment, both entered June 23, 2021. 

This motion is made pursuant to NRCP 62(d), and is supported by the Memorandum of 

Points and Authorities attached hereto, the documents previously admitted as evidence in this 

Court, the supporting Exhibits attached hereto, and the pleadings and papers on file herein. 

Respectfully submitted ~day of September, 2021 

MILLWARD LAW, LTD. 

~~ 

PLAINTIFFS' MOTION FOR STAY 
PENDING APPEAL 

NSB: 11212 
Attorney for Petitioner 
1591 Mono Ave. 
Minden, NV 89423 
(775) 600-2776 
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 I. INTRODUCTION 

3 Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME (hereinafter collectively the 

4 "Plaintiffs" or the "Lincicomes") seek an order from this Court staying any action on the 

5 underlying proceedings until such time as their appeal of this Court's summary judgment orders 

6 is resolved. 

7 On June 23, 2021, this Court entered its Order Denying Plaintiffs Motion for Partial 

a Summary Judgment/Granting Motions for Summary Judgment filed by BANA, Prof-2013 M4 

9 Legal Trust, US Bank and Fay Servicing, LLC and the Order on Breckenridge Motion for 

10 Summary Judgment. On July 19, 2021, Plaintiffs appealed those orders to the Nevada Supreme 

11 Court, and the appeal is currently pending. 

12 Because the Court's orders which are the subject of the appeal concern the rights and 

13 interest the Lincicomes have in their home located at 70 Riverside Drive, Dayton, Nevada 

14 (hereinafter the "Property"), and because those interests may be affected by a decision of the 

15 Nevada Supreme Court, a stay of the proceeding including an order on the request for Writ of 

16 Restitution is necessary and appropriate to prevent serious and irreparable harm. 

1 7 Therefore, the Lincicomes respectfully request that this Court issue a stay of all 

18 proceedings pending appeal. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

II. A STAY IS APPROPRIATE PENDING APPEAL 

A. Legal Standard. 

NRCP 62 (d)(2) provides the Court the authority to enter a stay pending appeal of the 

district court's order to the Nevada Supreme Court. 

When determining to issue a stay of proceedings pending appeal, courts are to consider 

the following: 

(1) whether the object of the appeal or writ petition will be defeated if the 
stay or injunction is denied; 
(2) whether the appellant ... will suffer irreparable or serious injury if the 
stay or injunction is denied; 

PLAINTIFFS' MOTION FOR STAY 
PENDING APPEAL PAGE 3 OF 10 
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(3) whether respondent ... will suffer irreparable or serious injury if the stay 
or injunction is granted; and 
( 4) whether appellant/petition is likely to prevail on the merits in the 
appeal. 

See Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 89 P.3d 36 (2004). As established herein, 

all of the factors weigh in favor of the issuance of a stay in this action. 

B. The object of the appeal will be defeated if the stay is not entered. 

The object of Plaintiffs' appeal will be defeated if a stay is not issued. Plaintiffs filed their 

Second Amended Complaint on December 20, 2019, in order to set aside the Trustee's Deed 

Upon Sale, recorded on January 25, 2019, to quiet title to the Lincicomes' residence in favor of 

the Lincicomes, and to determine the parties respective duties and rights, including those under 

the 2007 Deed of Trust as modified by the 2009 Loan Modification Agreement. 

If the Court's Order Denying Plaintiffs Motion for Partial Summary Judgment/Granting 

Motions for Summary Judgment filed by BANA, Prof-2013 M4 Legal Trust, US Bank and Fay 

Servicing, LLC and the Court's Order on Breckenridge Motion for Summary Judgment and 

proceedings herein are not stayed, Plaintiffs will be evicted from their home, which will 

undoubtedly defeat the primary object of their appeal, which seeks review of this Court's Orders 

by the Nevada Supreme Court. 

c. Plaintiffs will suffer irreparable harm if the stay is not granted. 

Plaintiffs will suffer irreparable injury if the stay is denied. Nevada law is clear that the 

loss of real property constitutes irreparable harm because real property is unique. See Dixon v. 

Thatcher, 103 Nev. 414, 415, 742 P.2d 1029, 1029-30 (1987) (holding that "real property and 

its attributes are considered unique and loss of real property rights generally results in 

irreparable harm"). 

The Lincicomes' residence sits in the balance of this Court's decision. This Court's 

Summary Judgment Orders were decided narrowly on several issues including the validity of 

actions taken by the Trustee and the beneficiary of the Lincicomes' mortgage loan. The acts of 

Defendants related to the nonjudicial foreclosure have been the subject matter of this case prior 

to the foreclosure of the Lincicomes' property. 

PLAINTIFFS' MOTION FOR STAY 
PENDING APPEAL PAGE 4 OF 10 
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1 Defendant Breckenridge Property Fund 2016, LLC (hereinafter "Breckenridge") was aware 

2 or constructively aware, of the allegations in this case prior to purchasing the property at 

3 foreclosure. Breckenridge has admitted that it knew of the issues pertaining to this case prior to 

4 its purchase at foreclosure and knew that "Plaintiffs failed to post the court ordered bond," and 

5 it chose to purchase the property out of foreclosure anyway. See Declaration in Support of 

6 Breckenridge Property Fund 2016, LLC's Motion for Summary Judgment Against Plaintiff 

7 attached hereto as Exhibit 1. 

8 Money damages will be insufficient to replace the Lincicomes' home if they happen to 

9 prevail upon any one of their claims that would result in the nullification of the foreclosure. 

10 Furthermore, NRS 107.560(4) makes it clear that the validity of the sale is not affected only as 

11 to a bona fide purchaser of the property "without notice." See NRS 107.560(4). Breckenridge 

12 is not a bona fide purchaser of the property. See Exhibit 1. 

13 Breckenridge had notice and therefore the sale of the property, under the alleged 

14 violations of the Homeowners Bill of Rights, which the Court found the Lincicomes were likely to 

15 prevail upon in its December 31, 2018 Order, remains subject to potential invalidation on 

16 appeal. 

17 D. Defendants will not suffer irreparable or serious harm if the stay is 

18 granted. 

19 The Defendants in this matter, including Breckenridge will not suffer irreparable or 

20 serious harm if the stay is granted. With the growth of the value of the housing market, it may 

21 be in Breckenridge's best interest not to oust Plaintiffs or proceed with the sale of the property. 

22 Notably, Breckenridge purchased the property for $294,000. At present Zillow.com provides 

23 that the property is valued at $537,500. See Zillow valuation attached as Exhibit 2. 

24 The fact that Breckenridge may have to wait a little longer to evict the Plaintiffs from 

25 their home is not irreparable harm sufficient to deny the requested stay. See Wisconsin Gas Co. 

26 v. F.E.R.C., 758 F.2d 669, 674 (D.C. Cir. 1985) (holding that "[m]ere injuries, however 

27 

28 
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1 substantial, in terms of money, time and energy necessarily expended in the absence of a stay" 

2 are not irreparable harm (internal quotations omitted)). 

3 E. Review of Court Orders and Likelihood to Prevail. 

4 The Lincicomes' appeal is not brought in bad faith. I am sure the Court can agree that 

5 the law and the facts of this case made it a difficult case to determine by way of summary 

6 judgment. Accordingly, without any disrespect to the Court intended, the Lincicomes believe 

7 that review of the Court's decision is warranted, especially as to the application of the unique 

B and novel facts and circumstances that arise in this case as applied to the law under Chapter 

9 107 of the Nevada Revised Statutes. 

10 If the Lincicomes are meritorious on any one of the close issues, such as the claim for 

11 wrongful foreclosure or violation of the Homeowners Bill of Rights, the appropriate remedy 

12 under Nevada law would be the declaration that the foreclosure sale was void. See NRS 

13 107.080(5) or NRS 107.560(4). 

14 The Court has admonished the Lincicomes in this case repeatedly that they will not get 

15 their home for free. The Lincicomes have never sought such relief and do not seek that relief 

16 now. It is appropriate that the Lincicomes be given the opportunity to have the Court's 

17 summary judgment decision fully and finally reviewed. If this Court's decision is affirmed, then 

lB the Lincicomes will be required to vacate their home and the Defendants in this matter will be 

19 able to seek costs as is appropriate. 

20 However, if the Court does not stay all pending matters, including Breckenridge's request 

21 for writ of restitution, and the Supreme Court reverses this Court's decision on grounds 

22 sufficient to declare the foreclosure void under NRS 107.080(5), or under NRS 107.560(4), then 

23 the Lincicomes will be irreparably injured and the relief provided under NRS 107.080(5) and 

24 NRS 107.560(4) will be unavailable to them. 

25 The fact that the Lincicomes did not prevail before this Court does not mean that they will 

26 not or cannot prevail before the Nevada Supreme Court. Moreover, when seeking a stay, "a 

27 movant does not always have to show a probability of success on the merits," if there is a 

28 
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1 "serious legal question involved" and the "balance of equities weighs heavily in favor of granting 

2 the stay." Hansen, 116 Nev. at 659, 6 P.3d at 987 (internal quotations omitted). 

3 As set forth above, because denial of stay could result in irreparable harm to the 

4 Lincicomes, the Court should find that the balance of equities as well as the applicable relief 

5 under Nevada law weighs heavily in favor of granting the stay. Therefore, the Lincicomes 

6 respectfully request that this Court stay summary judgment Orders and all proceedings pending 

7 appeal. 

8 F. Defendants are Adequately Protected. 

9 Pursuant to NRCP 62 (d)(l), the Court may require a bond be issued when staying a 

10 proceeding pending appeal. See, NRCP 62 (d)(l). 

11 It is well accepted that the term "may" as used in NRCP 62 is permissive, not mandatory. 

12 See, State ex. rel. Pub Serv. Comm'n v. First Judicial Dist. Court ex. rel. Carson City, 94 Nev. 

13 42, 574 P.2d 272 (1978). 

14 "The purpose of security for a stay pending appeal is to protect the judgment creditor's 

15 ability to collect the judgment if it is affirmed by preserving the status quo and preventing 

16 prejudice to the creditor arising from the stay." Nelson v. Heer, 121 Nev. 832, 122 P.3d 1252, 

17 (2005). 

1s As to Breckenridge, there is simply no reason to require a bond where, as here, there is 

19 no financial award to protect pending appeal and when Breckenridge is overprotected by its 

20 interest in the Property. Furthermore, Breckenridge will retain its ability to evict the Plaintiffs 

21 from the real property following the appeal if the Court's Orders are affirmed. As to the other 

22 Defendants, the Lincicomes' Carson City property located at 2763 Carriage Crest, is not exempt 

23 from execution and would be subject to any judgment lien recorded against it. 

24 Therefore, Plaintiffs respectfully request that this Court issue a stay of all proceedings. 

25 Alternately, Plaintiffs request that this Court enter an order allowing them to post their 

26 interest in the real property located at 2763 Carriage Crest Drive, Carson City, Nevada, as 

27 security to be subject to judgment as the Court determines appropriate upon remand. 

28 
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1 Generally, the party seeking a stay is required to post a bond "that will permit full 

2 satisfaction of the judgment." McCulloch v. Jeakins, 99 Nev. 122, 123, 659 P.2d 302, 303 

3 (1983); see also NRCP 62 (d); Nelson v. Heer, 121 Nev. 832, 836, 122 P.3d 1252, 1254 (2005) 

4 (holding that "alternate security" can be substituted for a bond). 

5 "A district court, in its discretion, may provide for a bond in a lesser amount, or may 

6 permit security other than a bond, when unusual circumstances exist and so warrant. Id.; see 

7 also Athridge v. Iglesias, 464 F. Supp. 2d 19, 24 (D.D.C. 2006) (holding that "courts have 

8 discretion to approve other forms of security than a supersedeas bond"). 

9 To determine whether to accept alternate security, this Court considers: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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(1) the complexity of the collection process; 
(2) the amount of time required to obtain a judgment after it is affirmed on 
appeal; 
(3) the degree of confidence that the district court has in the ability of 
funds to pay the judgment; 
( 4) whether the defendant's ability to pay the judgment is so plain that the 
cost of a bond would be a waste of money; and 
(5) whether the defendant is in such a precarious financial position that the 
requirement to post a bond would place other creditors of the defendant in 
an insecure position. 

Nelson, 121 Nev. at 836, 122 P.3d at 1254 (internal quotations omitted). Again, these factors 

all weigh in favor of accepting the Lincicomes' Property as security for the stay. 

First, allowing the real property listed above to be security for the stay will not complicate 

the collection process since the collection process would simply be allowing judgment to be 

recorded against the Property. 

Second, if the Lincicomes lose on appeal, the stay will end promptly upon remand, and 

Breckenridge will be free to seek possession of 70 Riverside Drive in Dayton, and judgment may 

be entered against the Lincicomes' Carson City property for payment of any awarded costs. 

v. CONCLUSION 

For the reasons stated above, Plaintiffs respectfully request a stay pending appeal be 

issued until the Nevada Supreme Court has determined the issues on appeal. Further, Plaintiffs 
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respectfully request that no bond be required, or in the alternative their real property located in 

Carson City serve as adequate security. 

AFFIRMATION 

The undersigned hereby affirms pursuant to NRS 239B.03 that the foregoing does not 

contain the social security number of any person or other personal information as defined by 

NRS 603A.040. 

Dated this /q'~day of September, 2021. 

MILLWARD LAW, LTD 

Attorney for Plaintiffs 
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INDEX TO EXHIBITS 

Declaration in Support of Breckenridge 
Property Fund 2016 LLC's Motion for Summary 
Judgment Against Plaintiff 

Zillow Valuation for 70 Riverside Drive, 
Dayton, Nevada 
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John T. Steffen (4390) 
Matthew K. Schriever (10745) 

2 Alex R. Velto (14961) 
HUTCHISON & STEFFEN, PLLC 
10080 West Alta Drive, Suite 200 

4 
Las Vegas, NV 89145 
Tel (702) 385-2500 

5 Fax (702) 385-2086 
mschriever@hutcblegal.com 

6 

7 
Casey J. Nelson, Esq. (12259) 
Wedgewood, LLC 

s Office of the General Counsel 
2320 Potosi Street, Suite 130 

9 Las Vegas, Nevada 89146 

10 
Tel (702) 305-9157 
Fax (310) 730-5967 

11 caseynelson@wedgewood-inc.com 
Attorney for Defendant, Counterclaimant, and Cross-Plaintiff 

12 Breckenridge Property Fund 2016, LLC 
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TIIIRD JUDICIAL DISTRICT COURT 
LYON COUNrY, NEV ADA 

ALBERT ELLIS LINCICOME JR and Case No.: 18-CV-01332 
VICENTA LINCICOME, ' ' Dept No.: II 

Plaintiff, 

v. 

SABLES, LLC, a Nevada limited liability 
company, as Trustee of the Deed of Trust given 
by Vicenta Lincicome and dated 5/23/2007; FAY 
SERVICING, LLC, a Delaware limited liability 
company and subsidiary of Fay Financial, LLC; 
PROF-2013-M.F LEGAL TITLE TRUST by U.S. 
BANK, N.A., as Legal Title Trustee; for BANK 
OF AMERICA, N.A.; BRECKENRIDGE 
PROPERTY FUND 2016; NEWREZ LLC dba 
SHELLPOINT MORTGAGE SERVICING, 
LLC; 1900 CAPITAL TRUST II, BY U.S. 
BANK TRUST NATIONAL ASSOCIATION; 
MCM-2018-NPL2 and DOES 1-50., 

Defendants. 

AND RELATED MA TIERS. 

-1-

DECLARATION IN SUPPORT OF 
BRECKENRIDGE PROPERTY FUND 2016 

LLC'S MOTION FOR SUMMARY 
JUDGMENT AGAINST PLAINTIFF 
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The undersigned, Jason Campbell declares under penalty of perjury that the following assertions 

are true: 

1. I am an authorized agent of Breckenridge Property Fund 2016, LLC ("Breckenridge"). 

2. I am competent to testify to the matters asserted herein, of which I have personal 

knowledge, except as to those matters stated upon information and belief. As to those matters stated 

upon information and belief, I believe them to be true. I make this declaration in support of 

Breckenridge's motion for summary judgment against Plaintiffs. 

3. On January 4, 2019, Breckenridge purchased real property located at 70 Riverside Drive, 

Dayton, Nevada 89403 ("Subject Property") at a foreclosure sale conducted pursuant to NRS 107. 

("Foreclosure Sale"). 

4. Breckenridge was the highest bidder and paid $294,000.01 to purchase the Subject 

Property at the Foreclosure Sale. 

5. Breckenridge relied on the fact that the noticed Foreclosure Sale was valid because 

16 Plaintiffs failed to post the court-ordered bond. 

17 6. Breckenridge had no role in this dispute prior to its purchase of the Subject Property at 

18 
the Foreclosure Sale. 

19 

20 
7. Breckenridge is entitled to an order quieting title in its favor because there were no defects 

21 in the Foreclosure Sale and any rights, title, or interest that Plaintiffs previously had in the Subject 

22 Property has been terminated by way of the Foreclosure Sale 

23 8. I declare under penalty of perjury of the laws of the United States and the State ofNevada 

24 
that these facts are true to the best of my knowledge and belief. 

25 

26 
Ill 

27 Ill 

28 Ill 

-2-
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Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that the preceding 

2 document filed in this court does not contain the social security number of any 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

l8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-3-
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9/14/21, 1:09 PM Your Home 

< Back to Your homes 

; .. 000 

EDIT FACTS UST HOME• MORE y 

Refinance now and save 
Mortgage rates are near historic lows. Find a lender in minutes and see if you 

could save. 

Your Home Value 

Zestimate 

$537,500 

Zestimate range 
•••• •><• ........ ~ 

$495,000 - $581,000 

https ://www.zillow.com/homedetails/70-Riverside-Dr-Dayton-NV-89403/80876103 _ zpid/?view=owner 1/5 AA03903



,~ .. ~'. ,-, ~ '._~. -=-

~:_LI ~ -· 

Case No: 18-CV-01332 

2 Dept.: II 
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The undersigned affirms that this document does not 
contain personal information, pursuant to NRS 603A.040 

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUN1Y OF LYON 

* * * * * 

ALBERT ELLIS LINCICOME, JR. and ) 
VICENTA LINCICOME, ) 

Plaintiffs, 
) 
) 

v. ) OPPOSITION TO BRECKENRIDGE 
SABLES, LLC, a Nevada limited liability ) PROPERTY FUND 2016'S MOTION 
company, as Trustee of the Deed of Trust ) FOR ENTRY OF ORDER GRANTING 
given by Vicenta Lincicome and dated ) PERMANENT WRIT OF RESTITUTION 
5/23/2007; FAY SERVICING, LLC, a ) AND PAYMENT OF OVERDUE RENTS 
Delaware limited liability company and ) 
subsidiary of Fay Financial, LLC; PROF- ) 
2013-M4 LEGAL TITLE TRUST by U.S. ) 
BANK, N.A., as Legal Title Trustee; BANK) 
OF AMERICA, N.A.; BRECKENRIDGE ) 
PROPER1Y FUND 2016, a Utah limited ) 
liability company; NEWREZ, LLC, d/b/a ) 
SHELLPOINT MORTGAGE SERVICING, ) 
LLC, substituted in for DOE 1; 1900 ) 
CAPITAL TRUST II, BY U.S. BANK TRUST ) 
NATIONAL ASSOCIATION, substituted in ) 
for DOE 2; MCM-2018-NPL2, substituted ) 

. in for DOE 3; and DOES 4-10. ) 
) Defendants. 
) 
) 

BRECKENRIDGE PROPER1Y FUND 2016, 
LLC 

) 
) 

Counterclaimant, ) 

vs. ) 
) 

ALBERT ELLIS LINCICOME, JR., an ) 
individual; VICENTA LINCICOME, an ) 
individual; and DOE OCCUPANTS 1-5. ) 

Counterdefendants. ) 

OPPOSITION TO MOTION FOR ENTRY 
OF ORDER GRANTING PERMANENT 

WRIT OF RESTITUTION 
PAGE I OF 2 
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COME NOW 1 Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and through their 

attorneys 1 Michael G. Millward 1 Esq. 1 of Millward Law1 Ltd. 1 and Justin M. Clouser1 Esq., of 

Clouser Hempen Wasick Law Group 1 Ltd., and hereby submit their Opposition to Breckenridge 

Property Fund 2016's Motion for Entry of Order Granting Permanent Writ of Restitution and 

Payment of Overdue Rents (hereinafter "Opposition"). 

This Opposition is supported by and based upon Plaintiffs' Motion for Stay Pending Appeal 

filed on September 15 1 2021 1 which was filed in response to Breckenridge Property Fund 2016's 

Motion for Entry of Order Granting Permanent Writ of Restitution and Payment of Overdue Rents 

filed on or about September 8, 2021. Plaintiffs' Motion for Stay Pending Appeal is incorporated 

herein by this reference as Plaintiffs' Opposition. This Opposition is additionally supported by 

the documents previously admitted as evidence in this Court1 and the pleadings and papers on 

file herein. ~ 

Respectfully submitted Jt_~y of September, 2021 

MILLWARD LAW, LTD. 

~ 
NSB: 11212 

Attorney for Petitioner 
1591 Mono Ave. 
Minden 1 NV 89423 
(775) 600-2776 

OPPOSITION TO MOTION FOR ENTRY 
OF ORDER GRANTING PERMANENT 

WRIT OF RESTITUTION 
PAGE 2 OF 2 
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• 
John T. Steffen, Esq. (4390) 
Brenoch R. Wirthlin, Esq. (10282) 

2 HUTCHISON & STEFFEN, PLLC 
10080 West Alta Drive, Suite 200 

ORIGINAL FILED 

3 Las Vegas, NV 89145 

4 
Tel (702) 385-2500 
Fax (702) 385-2086 

5 bwirthlin@hutchlegal.com 

6 Casey J. Nelson, Esq. (12259) 

7 
Wedgewood, LLC 
Office of the General Counsel 

8 2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 

9 Tel (702) 305-9157 

10 
Fax (310) 730-5967 
caseynelson@wedgewood-inc.com 

W210CT-I AMll:25 
T;\~lYA SCL 1:::jh·:-. 

c 0 u r ~ T /!.. D M ! ~i ! s r f·'. ;~:\ ;~ ::: 

f#~,~j' 

11 Attorney for Defendant, Counterclaimant, and Cross-Plaintiff 
Breckenridge Property Fund 2016, LLC 

12 

13 
THIRD JUDICIAL DISTRICT COURT 

LYON COUNTY, NEVADA 

14 

15 

ALBERT ELLIS LINCICOME, JR., and 
VICENTA LINCICOME, 

16 Plaintiff, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

v. 

SABLES, LLC, a Nevada limited liability 
company, as Trustee of the Deed of Trust given 
by Vicenta Lincicome and dated 5/23/2007; FAY 
SERVICING, LLC, a Delaware limited liability 
company and subsidiary of Fay Financial, LLC; 
PROF-2013-MF LEGAL TITLE TRUST by U.S. 
BANK, N.A., as Legal Title Trustee; for BANK 
OF AMERICA, N.A.; BRECKENRIDGE 
PROPERTY FUND 2016; NEWREZ LLC dba 
SHELLPOINT MORTGAGE SERVICING, 
LLC; 1900 CAPITAL TRUST II, BY U.S. 
BANK TRUST NATIONAL ASSOCIATION; 
MCM-2018-NPL2 and DOES 1-50., 

21 Defendants. 

28 AND RELATED MATTERS. 

Case No.: 18-CV-01332 
DeptNo.: II 

DEFENDANT BRECKENRIDGE 
PROPERTY FUND 2016, LLC'S 

OPPOSITION TO PLAINTIFFS' MOTION 
TO STAY PENDING APPEAL 
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COMES NOW Breckemidge Property Fund 2016, LLC ("Breckemidge"), by and through its 

attorneys ofrecord, Hutchison & Steffen, PLLC and hereby submits this opposition to Plaintiffs' Motion 

for Stay Pending Appeal ("Stay Motion"). This opposition is made and based upon the following points 

and authorities, the pleadings and papers on file, the attached affidavits and exhibits, and any oral 

argument this court may entertain. 

DATED this 30th day of September, 2021. 

~ON~~FEN,PLLC_ 

/// £:/ n 
/)ohn T. Ste n ( 390) 

/(,,/Brenoch . Wirthlin (10282) 
// Alex R. Velto (14961) 

HUTCHISON & STEFFEN, PLLC 
Peccole Professional Park 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
bwirthlin@hutchlegal.com 

Casey J. Nelson, Esq. (12259) 
Wedgewood, LLC 
Office of the General Counsel 
2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 
caseynelson@wedgewood-inc.com 

Attorney for Defendant, Counterclaimant, and 
Cross-Plaintiff Breckenridge Property Fund 2016, 
LLC 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

As this Court is well aware, this case pertains to the foreclosure of real property commonly known 

as 70 Riverside Drive, Dayton, Nevada 89403 ("Subject Property") that took place on or about January 

4, 2019 at which time Breckenridge purchased the Subject Property. Since that time the Plaintiffs Albert 

Ellis Lincicome, Jr. and Vicenta Lincicome ("Plaintiffs") have wrongfully been in possession of the 

Subject Property without making a single rental payment to Breckenridge, the rightful owner of the 

Subject Property. Ironically, the Plaintiffs recognize in this Stay Motl.on that this Court has con-ectly 

admonished them several times that they will not get their home for free. See Stay Motion at p. 6. 

Plaintiffs state that they are not seeking that relief (id.) but then proceed to argue throughout the entirety 

of their Stay Motion that they should receive exactly that: continued wrongful possession of the Subject 

Property - which they do not own - for free, to the detriment of Breckenridge. 

Further, this Court has granted Breckenridge summary judgment on its claims and against 

Plaintiffs on their claims. Plaintiffs then continued to manipulate the Court system by filing an appeal 

which appears to lack any good faith basis and which will likely be dismissed. Not only that, Plaintiffs 

continue to request that this Court pennit them to remain squatting in the Subject Property, paying no 

rent, and continuing to violate Breckenridge's rights with no consequences whatsoever. Given the culTent 

situation, there is no good faith basis for the Plaintiffs to continue - for years now - their ongoing 

violation of Breckenridge's rights through a stay pending their appeal. 1 Accordingly, Breckenridge 

respectfully requests that this Court deny the Plaintiffs' Stay Motion in its entirety. 

1 In addition, Breckenridge has filed a Motion for Entry of Order Granting Pe1manent Writ of 
Restitution and Payment of Overdue Rents which is set to be heard by this Court on October 13, 2021. 
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II. STATEMENT OFF ACTS 

2 1. On or about May 23, 2007,Plaintiffs executed a Note and Deed ofTrustthatwas secured 

3 by the Subject Prope11y. See Exhibit #1. 

4 

5 

6 

7 

8 

9 

10 

11 
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28 

2. Plaintiffs subsequently defaulted on that loan obligation resulting in a Notice of Default 

and Notice of Sale being recorded against the Subject Property. See Exhibits #2 a11d #3. 

3. On November 7, 2018, Plaintiffs filed a complaint for injunctive relief, contractual 

claims, and declaratory relief regarding the scheduled foreclosure sale of the Subject Property. 

4. On November 8, 2018, Plaintiffs recorded a lis pendens on the Property and also filed 

an Application for Ex Parte Restraining Order, Preliminary Injunction and Permanent Injunction. 

5. On December 31, 2018, the Court entered an order enjoining the foreclosure on the 

Subject Property !f the Plaintiffs timely posted of a bond in the amount of $172,610.67 and additional 

security in the amount of $2,105.10 per month thereafter. 

6. Plaintiffs failed to post the bond and the Subject Property went to foreclosure sale on or 

about January 4, 2019, at which time Breckenridge purchased the Subject Property at the NRS 107 

foreclosure sale for $294,000.01, relying on the fact that the noticed foreclosure sale was valid because 

Plaintiff failed to post the requisite bond. See Exltibit #4. 

7. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge's 

ownership of the Subject Property was recorded. See Exhibit #5. 

8. The Plaintiffs were in possession of the Property at the time Breckeruidge purchased the 

Property and have been in possession since that date. On or about January 28, 2019, Breckenridge 

served a Three-Day Notice to quit to the Plaintiffs ("Three-Day Notice"). See Exhibit #6. 

9. Notwithstanding the Three-Day Notice, the Plaintiffs have remained in possession of 

the Subject Property up to and including the present time. 
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10. Breckenridge has made repeated demand on the Plaintiffs to vacate the Subject Property, 

but Plaintiffs, without cause or reason, have refused to vacate the Subject Property. 

11. The Plaintiffs continue in possession of the Subject Property notwithstanding the 

termination of the tenancy by services of the aforesaid Three-Day Notice. 

12. The Plaintiffs' actions are in violation ofNRS § 40.250-255 and Breckenridge is entitled 

to possession of the Subject Property as prescribed in NRS § 40.290-420. 

13. On December 20, 2019, Plaintiffs filed their Second Amended Complaint, wherein they 

brought claims against Breckenridge for Declaratory Relief and Quiet Title. 

14. Breckenridge subsequently filed a Counterclaim against Plaintiffs through which it 

claims ownership to the Subject Property, sought to quiet title in its favor, sought other monetary 

damages, as well as possession of the Prope1ty through a claim for writ of restitution ("Restitution 

Claim"). 

15. In addition, Breckenridge sought payment of "reasonable rents for the period of time 

from service of the Three-Day Notice until such time as the [Plaintiffs] vacate the Subject Property." 

See Breckenridge's Counterclaim on file herein, at~ 34. 

16. Because the Plaintiffs remained in possession of the Subject Property even after service 

of the Three-day Notice, Plaintiffs should be required to pay rent to Breckenridge from February 1, 

2019, until the date they vacate the Subject Property. 

17. Ultimately, this Court made a determination granting Breckenridge' counterclaims and 

denying Plaintiffs' claims. The Plaintiffs have been and continue to reap a windfall by being able to 

stay in the Subject Property without having to make any payments. To add to that windfall, the 

Plaintiffs have an incentive to delay final resolution because every month of delay is another month of 

living rent free. 
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18. Based on the cun-ent rental market, a range of $2,250.00 - $2,500.00 is a fair market 

2 rental value for the Subject Property. See Exliihit #7. That rental range is consistent with the monthly 

3 security of $2, 105.10 per month that this court previously ordered to stay foreclosure.2 
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19. Plaintiffs have been in the Subject Property from Febrnary 1, 2019, to the present, 

August, 2021, or a total of 31 months, which would equate to rent in the principal amount of not less 

than $69,750 - $77,500. 

20. Accordingly, Breckenridge requests this Comt issue an order and judgment against the 

Plaintiffs, in this range (and additional amounts due at this rate by entry of such an order) for rents due 

to Breckenridge due to the Plaintiffs' continued wrongful possession of the Subject Property. 

21. On June 23, 2021, this Court entered its Order on Breckenridge's Motion for Summary 

Judgment ("MSJ Order") granting Breckenridge summary judgment on its claims against the Plaintiffs. 

22. In its MSJ Order this Court made numerous findings of fact and conclusions of law, 

adopted herein by reference, including but not limited to the findings that Breckenridge purchased the 

Property at a proper foreclosure sale and is therefore entitled to summary judgment regarding its claims 

to title of the Property as against Plaintiffs. 

III. LAW AND ARGUMENT 

A. PLAINTIFFS' APPEAL IS MERITLESS. THEY SHOULD NOT BE PERMITTED TO CONTINUE 
TO UNLAWFULLY SQUAT IN THE SUBJECT PROPERTY, RENT FREE, DURING THE 
PENDENCY OF THEIR BASELESS APPEAL. 

Plaintiffs' appeal lacks merit since, among other reasons, it is not an appeal from a final 

judgment. There has been no determination as to the rents owed Breckenridge, and additional issues 
24 

25 

26 

27 

28 

remain pending which prevent the Plaintiffs' appeal from being heard at this time. Breckenridge 

2 Plaintiffs did not dispute this amount when proffered as part of Breckenridge's motion 
requesting Plaintiff's post rental payments with the Court. 
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intends to file a motion addressing this now that the settlement program was clearly a delay tactic. 

Breckenridge will not go into specific details as to amounts 01· number but suffice it to say the Plaintiffs 

did not participate in settlement negotiations in good faith and their request to enter the settlement 

program appears to have merely been a bad faith tactic to continue to drag this out improperly. 

Further, the Plaintiffs' motive for improper delay is transparent. As noted above, on or about 

January 4, 2019, Breckenridge purchased the Subject Prope1ty at the NRS 107 foreclosure sale for 

$294,000.01. The Three-Day Notice was served on the Plaintiffs on January 28, 2019. NRS § 

40.255(l)(c) provides for removal of a person who holds over and continues in possession of real 

property after a 3-day written notice to surrender has been served upon the person: 

(c) Where the prope1ty or mobile home has been sold under a power of sale granted by 
NRS 107. 080 to the trustee of a deed of trust executed by the person, or by another person 
under whom the person claims, and the title under such sale has been perfected; 

Nev. Rev. Stat. Ann. § 40.255 (West). Breckenridge is the sole owner of the Property by virtue of 

purchasing the Prope1ty at a valid foreclosure sale conducted pursuant to NRS Chapter 107 on January 

4, 2019. Service of the Three-Day Notice terminated the Plaintiffs' right to remain in the Property. 

Despite this, the Plaintiffs refused to vacate the Property within the three days as required by NRS 40.280 

et seq. Rather, the Plaintiffs continued to squat in the Property without Breckenridge's permission or 

consent. Plaintiffs have paid no rent to Breckemidge during the time they are illegally squatting in the 

Property. Plaintiffs had no objective basis in law or fact to remain in the Prope1ty after foreclosure. 

Breckemidge was vested with title to the Prope1ty and the foreclosure proceeded properly. 

Plaintiffs' continued occupation of the Property was in clear violation of NRS § 40.255. 

Plaintiffs' Stay Motion is merely the next step in a continued pattern of requested delay and vexatious 

litigation. Therefore, Breckemidge requests that the Stay Motion be denied. 

Ill 

Ill 
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B. 

------------ -- -~--

PLAINTIFFS WILL NOT SUFFER IRREPARABLE HARM WITHOUT A ST A Y ANY MORE THAN 

BRECKENRIDGE WILL SUFFER IRREPARABLE HARM IF A ST A Y IS GRANTED. EITHER 

WAY, THIS FACTOR IS NEUTRAL. MOREOVER, THE OBJECT OF THE APPEAL WILL NOT BE 
DEFEATED IF THE STAY MOTION IS DENIED. 

Plaintiffs fail to mention that their requested relief continues to harm Breckenridge, who has now 

been without possession of its Subject Property or even a single rental payment from Plaintiffs despite 

their improper and unjust possession of the Subject Property, from the time it was purchased by 

Breckenridge. "Unjust enrichment occurs whenever a person has and retains a benefit which in equity 

and good conscience belongs to another. Unjust enrichment is the unjust retention of a benefit to the loss 

of another." Topaz Mutual Co. v. Marsh, 108 Nev. 845, 856 (1992); Nevada Industrial Development v. 

Benedetti, 103 Nev. 360, 363 (footnote 2) (1987). 

Plaintiffs have been unjustly enriched by being allowed to remain in the Subject Property without 

paying rent or a mortgage payment since February, 2019. The foreclosure in this matter occurred over 

two and a half years ago and Plaintiffs were not making payments to their lender prior to that time either. 

The Plaintiffs are squatting in the Subject Property without Breckenridge's permission. They are aware 

that the Subject Prope1ty has been foreclosed. However, Plaintiffs continue to occupy the Subject 

Property without paying fair market rent to Breckenridge's detriment. 

Moreover, the object of the appeal will not be defeated by denial of the Stay Motion. If the 

Plaintiffs prevail - and if their improper appeal survives a motion to dismiss - they will be able to seek 

the relief they deem appropriate. The harm suffered by Breckenridge with a stay is at least equal to any 

by Plaintiffs ifa stay was not granted. At this point, there is no basis to reasonably conclude the Plaintiffs' 

appeal will succeed, and in the interim, Breckenridge's right to possess the Subject Property and be paid 

fairly for rent are being egregiously violated by Plaintiffs' improper and unreasonable delays. 

Accordingly, these factors strongly favor denial of the Stay Motion. 
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C. WHILE PLAINTIFFS' STAY MOTION SHOULDBEDENIEDINITSENTIRETY,ATAMINIMUM 
A BOND IN THE FULL AMOUNT OF THE APPROPRIATE JUDGMENT SHOULD BE REQUIRED. 

In their Stay Motion, Plaintiffs correctly note that a party seeking a stay is required to post a bond 

"that will permit full satisfaction of the judgment." NRCP 62(d); McCulloch v. Jeakins, 99 Nev. 122, 

123, 659 P.2d 302, 303 (1983). However, Plaintiffs then umeasonably state that their continued wrongful 

possession of the Subject Property during the pendency of their merit1ess appeal should be permitted with 

no bond whatsoever. This is wholly improper, and also underscores the jurisdictional defects in the 

Plaintiffs' appeal as the amounts owed by them for their improper failure to pay rents has not yet been 

decided and is the subject of a pending motion by Breckemidge. Regardless, there is no basis to require 

anything less than the full amount of a bond as required under Nevada law. 

Further, while the property values may have increased recently, there is no guarantee that they 

wi11 not decrease, and often do so rapidly. Breckenridge has no protection from this likely event 

happening and the longer Plaintiffs are allowed to delay the inevitable upholding of this Co mi's decisions 

the more harm they will cause to Breckenridge. Accordingly, while the Stay Motion should be denied, 

in the event that it is not the Plaintiffs should be required to post a bond in the full amount of the Subject 

Property that they are wrongfully preventing Breckenridge from possessing, despite the Plaintiffs' lack 

of any ownership interest in the Subject Prope1ty. 

V. CONCLUSION 

For all these reasons, Breckenridge respectfully requests that this Court deny the Plaintiffs' Stay 

Motion in its entirety, and grant such other and further relief as the Court deems appropriate. 

A[firmation pursuant to NRS 239B. 030: The undersigned does hereby affirm that the preceding 

Ill 

Ill 

Ill 
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document filed in this court does not contain the social security number of any person 

DATED this 30th day of September, 2021. 

N & ST~ N, PLLC 

/L---~· 

o T. Steffen 0) 
µ~enoch R. Wi lin (10282) 

Alex R. Velto 4961) 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
mschriever@hutchlegal.com 

Wedgewood, LLC 
Office of the General Counsel 
Casey J. Nelson, Esq. (12259) 
2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 
E-mail: caseynelson@wedgewood-inc.com 

Attorneys for Defendant 
Breckenridge Property Fund 2016 LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of Hutchison & Steffen, and that on the date indicated 

below, I served a true and coffect copy of DEFENDANT BRECKENRIDGE PROPERTY FUND 

2016, LLC'S OPPOSITION TO PLAINTIFFS' MOTION TO STAY PENDING APPEAL via U.S. 

Mail to the parties designated below. 

Michael G. Mil1ward, Esq. 
MILL WARDLAW, LTD. 
1591 Mono Avenue 
Minden, NV 89423 
Attorney for Plaintiffs 

R. Samuel Ehlers, Esq. 
Ramir M. Hernandez, Esq. 
WRIGHT FINLAY & ZAK, LLP 
7785 W. Sahara Avenue, #200 
Las Vegas, NV 89117 
Attorney for Prof-2013-M4 Legal Title Trust by 
US. Bank, National Association as Legal Title 
Trustee; Fay Servicing, LLC, and Shellpoint 
Mortgage Servicing, LLC 

Dan-en T. Brenner, Esq. 
Scott R. Lachman, Esq. 
ACKERMAN, LLP 
1635 Village Center Circle, #200 
Las Vegas, NV 89134 
Attorney for Bank of America 

DATED this 301h day of September, 2021. 

Justin M. Clouser, Esq. 
1512 US Highway 395 N, Ste. 1 
Gardnerville, NV 89410 
Attorney for Plaintiffs 

Shadd A. Wade, Esq 
ZIEVE BRODNAX & STEEL 
9435 W. Russell Road, #120 
Las Vegas, NV 89148 
Attorney for Sables, LLC 
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RENO, NV 89509 . 
775-826~3700 

Loan No 0000479436 

DEPIN1'11DNS 

Words 113cd Jn 111ultlple secl10 
13, ill, ill and i1 Certain 
Secuon 16 

(A) 11Seourlty 'f:nstr1,1011t':\\r'-IJJl!llll 

togetb.er wlUi ell Riders lo V 1'</tM.Tl'TMl 

DEED OF TRU 

MA'f 23, 200 7 

MA.RRIBO WOMAN 

TION orgaruzed and existing under the taws or CALIFORNIA 
50 IRCJ.11 EOINI' CIRGI.E1 $'.l'E 2001 FQJ,ScM, CA 95630 

GREENHEJllD INVES'JMENTS, :m;. I A CALIJFORNIA CXJRK)RATIW 

119VA.l'A· SIPllle }laltllly-'l'uo\11 M1elllrodd111 )\,(no UNJPOl\M iNm.UMEffi 111\b MB'RS 
OAAW Ml!R& NV CVL DT 1 vmr (0101'00CS\PJWJS\CVJ.\NV_Ml!RS cVL) 

llorlll ;o:is l/01 
(pap I p(13 pa/IU) 

BRi:;.CK000031 
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(!!.) "MBRS" 1s Morlgage Bleclronlc Rsg!Jlral1on Sy3fems1 lite MERS 1s aseparate corpom11on thal is acting solely 
a,, a noQllllee for Lendl!r and Leua~r'a s11ceeasors aod assigns MBR.S la tho bon!'fii:uiry under thu S ty 
Inlitnl:mcnt MB\lS 1s orgamied and e10stlng 111\der the laws of Dela.ware, and has an a!ldress and. lelcpbone 
of l> 0 Box ZOZ6, Flmf, Mtchlgan 481i01-20Z6, let (888) 679-MERS 
(ll) "Noto" tlleans U1e promJssoiy note :ngned by llortow&r 11nd dated MAY 2 :J, 2007 
The Nata state& that Borrower owes Lender · 

THREliJ HfJNJ)R1J;l) EIGHTY--ONFJ 'I.'HWSliND <:NE RONDRED FIFT¥ a.nd N0/100- Do 
(US $ 381 1 150. 00 ) plus illleresl Borrowor has pronused 10 pay Ilda debt g nodlc 
Payments and lo pay the debt m full not later thllll JUNE 1 1 2037 
(G) "l'roporty" mnans lhe proparty lbal IS dellcrlbad below under the heading "Tran.sf er of RI the P p rty " 
(ll) "Lonfl.11 means the debt evJdeuced by the Note, plus mtere3t, any prepa.ymllllt ch le t 'duo 
under llte Nole, and 1111 sums d11t1 under Cius Security Instrument, plus lnlerest e 
CI) "llfd(ll'a" means all Rideta to tlds Secur.rty 'Illslrumcnl lhal are executed by .Borra a TJ1e fo o Ing e are 
to be eJCeculed by Botrower {cl1edt box 8$ o.pplJ.cablcJ 

[ xk AdJUstoble Rate Rider ) Condom.Jnlwn Rider I l Se n e Rlder 
{ I Bal100rt Rider J Pfaruted Uoll Developm t det .tx J 0 e (s) [specify} 
[ J l-4 Fwnlly lbder 1 Biweekly 'Payment Rider 1 T iRES'l' ONLY RIDEi?. 
[JV A 1Udet 

BRECK000032 

. ........... -........ . .. ............. ,, .. . 
. ............. ··-· ... --.......... _ .......................... ,, __ ,_,, __ ,, __ , _______ , .. __ ,, .......... .. 
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TRANSFER OF RIGHTS IN THE PROPERTY 

The benefimery of Ill.Ill Sec11rtly lnstrumenl is MERS (solely as noUJJnce for Lender and Lender's succes 
aSS1gns) and Ike successors end ass1B119 of MERS Tlus Security l11strument secures lo Lender (1) the rep 
of Ille Loan, and all reuewals, extensions and tnodlflcallons of the Note, and (tl) Ote performance o BoJTO 
covenants and agrecmenls !lRder llrls Security Instrument and the Note For lb16 purpose, Borrow o 
granlll and conveys to Tru81ee, Ill lntSt, with power of sale, !he folloVllllg de.-iCl'lbed properly lo I n ( e 

COUNTY of LYON 
!Type of Recording Jlll'JSdtcllon] (Name of Recording Juris 

LEGAL DESCRil?'fICN A!n'ACHED HEREW llND MADE A PART REREOF AS EXl.~ra' 

05/26/:2007 
003 of' 2.0 

which currently has the address of 
DAYTON 

70 RIVERSIDE DRI 
(C1M1 Nevada 8 

IS!neQ, 
("Property Addre33") · 

TOGETHER WITH all the improvemeolS now or hereafter erec d..~Jl operly, -.nd all easemenls, 
appurtenances, a.11d fixtures now or hereafter a p111t of lheeerty AU reptacmelii& Md addfdons shall also be 
covered by lhh SecurJty Instrument AU of the foregoing la to In this Security Imlrum&n( as the "Property " 
Borrower understands and agrees thal MERS holds only l11ga o lho lnteresls gran!ed by Borrowor ln lh1B 
Security Jnslnlnlenl, bul, 1r necessary lo compl,y w11h law p~o RS (as nommee for Lender and Lender's 
succrusora nnd 11881gn8) has tile rtghl to exercise My or~r o s I , Including, but not l!nuted to, Ille Tlgbt 
to foreclose and soll lfte Property, and lo lake any actfo q J,:,der 111cluding, 'but not limited to, releasing 
and cancehng tlus Sccunty lnsll'Umonl () . 

BORROWER COVENANTS !hat Borrowet~I il of the estate hereby conveyed Md bas !be rlght 
to .grant and convey llu1 Property 1111d lha~~er I nenelllllbered, except for encumbrances of recocd 
Borrower warrants and will dofend generall e U;]e I e perly ag.unst llll claims and demands, subject lo 11.11y 
encumbrances of record {) 

THIS SECUlUTY INS R c Jl!bl orm covenanlB for nattonal use and non·untform covenllDIS 
with bmilcd V11I1auons by~to c ~e a 11111form securlty 111alrumenl covarmg teal property 

UNlllORM COVE Bo YI and Lender covenalll and ngree as follows 
1 Pnyment of l'rm torest, crow ltetnr, l'ropBy.inWlt Char gos, and Lato Chorgw, Borrower 

shall pay wlien due lhe n~. an interest on. Iha debt e'Vldencad by tho Note lllld any prnp~eot charges 
and ln(e cltatges due e Ole ortower shall also pay funds for .&crow Items pursllllJtt to Secl!on 3 
PpYmanfs due under Note an Is Secur1ty Instrument shall be made m US cwreocy However, If any check 
or other lnstnunenl r o ed by er as pa,yment UJlder tho Note or tltfs Security Irtsttument Is returned lo Lender 
1wpllld, Lendeµaay.,.re y or all &~e1tt1ont payments due under lhe Nole 1111d Ous S11cur.lty Jnsttt1me111 
be rt1ade l~n~b o followmg forms, 11S selected by lendlll' (a) cash, (b) monay order, (c) cerl!fied 
check, ban eek, s r's check or cashier's check, prowded any such check IS drawn 11pon on 111slltul!on 
w dep ts e 11tsure y a federal agency, lnslrwne111ol1ty, or entity, or (d) Eleclrou!c Funds Tra11$fet 

en deemed received by Lender when received at the loc11t1011 designated in the Nola or at sucl1 
e designated by Lender In accord!lllce 'vllh the notice provJSlons In Seclio1115 Lendet lllay 

return any or par!JaJ paymeot if lbe payment or parbal payments are lnsllfflclenl to bring the Loan curta11t 
nder may a c pt any payment or parlntl payment 111suIDCJenl to bmtg the Lo~n current, W1tho11t waiver of any 

g her11u e or prajudlce lo its r1ghls lo refuse sucl1 p~ent or parUel payments in the future, but Lender ls 

Loan No: 0000479436 
NBV.IJJA-·Smgle Falllll)'~FllllblO Mael\lreddJo Mao UNll'OR.MINSTRUMBNT with MBRS I.form 3029 J/01 
DRAW MRllS NV CVL DT 3 WPF (OIOlDDCSU>mIDS\CVL\NV _MnRS CVL) (pora :J of 13 p•g~) 

llRECKOOOO:JJ 
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no! obbgaled lo apply llllch paymeols at lhe llme such paymenl.s are accepled If each Perwdic Payment 18 applled 
u of1f11 scltedu1ed due date, them Lender need not pay lnlerll.!l on unapplied fU11m Loader may bold such unap lied 
funds WJ!JI Borrower makea p11ym~11t to bring the Loan eurrenl lf BorrQWer doe$ nol do so wlllun a nu n le 
per1od of !frtle, Lende' abell edher apply such funds or retnr11 them 10 .Borrower If not appltea earlier, suclt 
will be app!led to the outstanding pnneipnl bmnoe und1.1r lhe Nol6 1J11med1alely pnPr to foreclosur=oft'se 
cllUll\ which Borrower mlgbl ha.ve now or m the r11ture 11gnll'lst Lende~ shell relieve Bon-ow11tfrom m a 
due under !he Note and tins Sec11nty lnstnunent or performing tlte covenanfJ and agreementae d 
Secun\y lnslrumenl 

2. ApJ)tloation. of Paynumts or Proceeds, Except os othecwise descnbed m Ulla Se~2, all enl.s 
accepted 11.11d appUed by Lender shell he appJn!d m tho foUoWlllg order of pnodty (a) !nteres ll oder lb ole, 
(b) prmcipal due under lhc Note, (c) mounts due 1111der Section 3 Such p1yme11ts shall b 1e 'ladle 
Payment In !he order Ii\ wbtc& It became due Att.y rernallllllg amounu shiill be applied a h e second 
to any other wnounfs dtte tJndlll.' U1111 Sect11tty lnslrUtllent, n11d tl1en Id reduce !he prl c1 al bala e t Ch 

If Lender receives a payni1111t from Borrow11r for a delinquent 1'11rlodl me l lueb m es a su cient 
lllllount to pay any late charge due, tbe payment mny ha applied lo lhc u pay n 1 late charge lf 
more llmn onu Periodic Payment 1s ClUlslandlng, Lender nta,y apply ayment rec e BoJl'Owet to the 
repayn1.enl of the Penodtc Pa.ymants if, and to lh11 extent that, each pa en( can be p f11U To the extent Ulal 
any excess elll3(s llffer the payment JS apphed lo the full payment of e or Jnore Peri 1 Payxnenls, sucb exce3s 
.may be npplled to lUl,Y late charges due Vo!Ulllaty prepaymen<s shaJJ lied fl.rs llllY prepayment cbargea 
and then as described /JI tlte Note · 

Any llpphcauon of payments, msur1111ee proceeds, or 
$h~11 not e:ictend or postpone the due dale, or clianaa Ute 

3. :Funda for Bsorow Items, Borrow~ shnll pay to Len o he day Perlodtc l'11ymen!s ilre due under !lie 
Note, unttl the Nole Is patd m fu111 11 sum (!he 1'Funds")~Q lde r mertt or amounb due for (a) laxes att4 
11as11Ssmer1ts and other Jtew whlch t11n aUQIJI priority o~ lty s ent as a lien or encumbrance on Ute 
Properly, (b) leasehold paymenlll or ground rents on ro ~1 , (c) premiums for poy and all insurance 

Borrowec to Lender l.1\ he11 of the payment ot' Mo1 e n t ellllU!IllJ In accordani:e with the provisions of 
(equfred by Lender uoder Secuon 5f and (<l.l')fortga e $nc l!ll'llums, If ttny, or any Slllll$ payebJe by 

Seclloo 10 Theso delllS ue called "&crow Items a or al c.ny tune during the term of the Loao, 
Lender may requlre that Communtly AssoCJ es, o wad Assessments, if ailJ'. bo ercrowed by Borrower, 
and such dues, feeJ and assessme!l.13 shall b a scrow: ol'l'ower shall promptly fu.tmsh to Lender aU notices 
of runounts lo be paid. under I.his ~on o ower s pay Lender lh11 Funds for Bscrow Jtellltl unle~ Leader 
waives Borrower'& obllgauon )l>{y,. a for 1>1 all iser1>w Itemg Lendet mny waive 5ortower'11 
obbgalion to pay to Lender P d fo lems at any tmle Any such waJver may only be ui wtlhng 
In lho event of rucb watVer o sba iredly, whert and where payable, Ute amllunl8 due for any Escrow 
Items for Wblcb. paJrnenl o F ~e11n ed by under 1111d, if Lender roqulru, shall furnish to Lender 
recelpl.s evtdonclng such e Wll h um~ period as Lender may roqull'e llorrower':i obhg11tlo11 lo make 
such payments and to pmvl e Is sh ~r all purposes be deemed to be a covenant and agceerneul confamed 
In this Seellt'.lty Jnstnane~ In I e "coven11Jtf and agreement" IB used 1ll Sech01t 9 JI B<>rrower Is obligated 
to pay &crow llems~ff.cD\£.._ "Pll~u I a walver, and J3orrower fatls lo plly the 11J11oun1 due for an Escrow llem, 
Lendor may eiceras II rJgblli nil r Sacllon 9 and pay ~lfclt amoWll and Borrower :ihall then be obhgated under 

· Sec11on ll (o repay 10 der aey h amount Lender may revoke tha waiver as lo any or aU &crow Ilems al any 
time by ll notlce l"le n co e with Seclion 15 and, upon sucll ravocution, Borrower shall pay to Lender all 
Funds, ond ~ o 11te then ttqulred under lhlll SecltOl\ 3 

Len r ~. lfl bmo, collect and hold Pll.llcla Ill art lllllOUII( (11) auIDcfent to permit Leader lo apply Ute 
F al e I 1t1e specin der RESPA, and (b) Jiot to ellceed the rnOXJmum pmount a lender oan reqmra und11r 

P Le ~Cs all esl:tmata the amount of Funds due on !he bGllts of current data and reasonable esllmates of 
of Escrow It6111& or otbenv1$e Jn accordance with Applic"ble 4w 

Loan No: 0000479436 
NBV e l1111ruly~F1111mo Mue/Ilreddlo Mao UNlJIOKM INSTRUMBm' wrtk MBllS Fatrn 3«l9 UOI 
DRAW MI!RS NV CVL D'l' 4 WP'fl (OI01DOCS\Dl!l!DS\CVLINV_MllR8 CVL) (Pip. ~al' JJ p1go:1) 
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The Funds slti1!1 be hold In ou 10$1.tlu!fon wl1ose depos11l1 ate Josured by B federal agency, mstrumenti!hty, or 
enilty (including Lender, 1f Lender u an ll!StttuUon wb.ose depoJl11 are so insured) or in any 'Federal Rome Loan 
Bank Lender $bell apply tit& Funds to pay the &crow 111!.rtls ao J111er lhan Ute llme specU!ed 11ndet RESP A der 
shill! not charge Jlorrowlll' for Jlold111g and ppplymg Ute Funds, annrutlJy Bllalyzlltg !he escrow account, or v g 
the &crow Items, unless Lender pays Bol'J'ower lnlet6$1 on the F1111ds 'llnd App!Jcable l..aw permits Le der to 
such a cl1arge Unl~s 1111 agreement JS made lII writing or Appltcable Law reqtlll'es lnlertsl lo be paid ,.......,,,_ __ ,,_ 
Lender shall not be required lo pay Borrower 8.1\Y niter~ or eammgs on the Funds Borrower and r 
111 wntmg, however, that lllletesl shall be paid on the :Funds Lender shell gl"e lo Borrower, ~1ou~ e, an 
annual accounbng of ll1e FUllds as reqwred by RESP A 

If there ls a surp.lus of Funds held In escrow, as defined under RESPA, Lender sha cc nl to wer 
for lhe excess ftlllds 1n accord11J1Ce WLlh RESPA If there ls a shortage of Funds held m w, $ under 
RESPA, Lender shalJ 11oltfy Borrower as required by RBSPA, and Borrower sbal llJllOUllt 

necessary to mnke up the sl1or1age In accordance wflh RESP A, but In no moro than there 
1s ti dt}flc!e1tcy of Funds held In escrow, ae defined und~r RE.SPA, Lender hall no Bortow 11& re d b:y 
RESPA, und Borrower shall pay lo Lender lhe lll!IOU!lt nee~ to e d ccordance WJlb 
RESPA, but lll no more !han 12 mOJllh!y paymenlS 

Upon pllymMI Jn full of llll &UM$ secured by Uus SecurJ!y I 1 
Borrower any Furuta held by Lender 

4. Cbargo1; Llens Borzower shall pay ;ill taxes, assessmenls, lmposltioos aurlbumb1e 
lo the Property which csn 11ttain pnodty over !hls Secunty Iostrumenl, l enoi~i-pe;l'lJlanl.s ot ground renls on ilie 
Pcopcrty, If lilly, and Comtnunlty Assoetauon Dues, Fees, d Assessmen!s, the eid.ent that these Items 
are Escrow !!ems, Bomlwer shall pay them m the manner ed 111 Setlmn 3 

Borrower shall promptly dtschll!'ge any lien which has pn vor this Security Jtislrument unless Borrower 
(e) agrees In wtihng lo tile payment oflheobllgahorJ Be 1h e ama11neracceptablo lo Lender, but only 
so foug u Borrower f3 perfomilng wch ogreemeiit, ( 11 the e in good faith by, or defends ogamsr 
enforcement of the lien ln, legal proceedlnga wluch m de s l operate to prevent lho enforllemeot or the 
hen wlJUe !hose p1'0ceedmgi are pending, but'OiJ.ly un I u . gs aro concluded, or {c) secures from the 
holder of the hen an agre&JI!ent sal19f'Aclory 10 t'e~~O(,_au o e Iron to 1l1rs Security htsln!ment Jf Lender 
dsltantnes tbal 111'1.Y p.rt of tha Properly ls ~ufuac! >Ji 11 n attun priodty over Ibis Secunty JllsirUJnenl, 
Lender may give Borrower a n<>llt:e 1dmtifyl 1 lie lbm 10 days of the date on wluclt tho! nollce 1a given, 
Borrower shall sabslj Ille hm w t11ke one ore of e cKons Bel forlh abcive in lhls Section 4 

Lender may require Borro lo p one-!Jni barge for 11. real eslate li!X verlhuttort and/or reporbng 

3 l'roporty Inmran o e unprovemenls now llXlstlog or hereafter erected on the 
serYtce used by Le11der lll ton ~1 1s an 

Properly UISUl'lld against lo luded wJUun lhe term "cJClended cover.ige," 1111d any other hnard:i 
mcludlng, but not llm.lted e s an s, for which Lender rtqmres Insurance TM! jusurance shall bo 
mamtamed In the amouri ~ e tible levels) 8Jld for tlu~ parlods !hat Ledder requires What Lender 
rBqulres p11Cauant to !he p =enle can ch8llge during the term of Ilic Lollll The msura:nce c::arrler 
prov1dlng the Insurance sl be by Bol1'ower $tibJecl lo Lander'~ right lo disapprove Borrower's cl1mce1 

wlucl1 nglll sball 110! b e nr ~ bly Lender n\ay requfi:e Borrower !o pay, In conneetson with Ibis Loan, 
ellltet (a) a onc·llm arge ~ d zone ,determmallon, ccrt1ficalio11 and lracldng services, or (bj p one-lhne 
chatge for flood :i:on etor.mma 1 and cerllflcallon $81"\/laes md subaequent charges each lune remappln~ or 
Sllll!ll1r change:i ur t:W s nably mlghl affect such determbtalton or eer1Jflcat1on Bottower shall elso bs 
responslb~e fi e fees amposed by the Federal Eallll'l!ency Management Agency in comtccbon wll!t 
Ille review o y ne determlnatton resulting from an oJuecUon by Bocrower 

If o er flllla alnlam rui,y of tbo coverages descnbed above, Lender may oblam Jnrurance covenge, 
at ' & o d Borrower's expense Leader b under no obllgallon to pucclwe any particular r.ype or ll!llount 
of co The o , Buch coverage sbaU cover Lender, but nught or inlghl nol protect Borrowec, Borrower's 
eq,wly Jn f per , or the conlents of !he Property, against fU1Y risk, hn:i:ard or llabdtly and .nugltl pro'Vlde greater 
or lesser coy re e lhan was prevloualy In effect Borrower ecknowlodges tbnt !be eost of the msllrllJlce coverage 
s blamed l bl a1gn!flcanfly oxceed the cost of lll$uranca that Borrower could hafe oblallled Any amoUJlls 

Loan No: 0000479436 
NBV. nglo l11mlly-Jlann1DMac>'Prcddl&Maa UN!JIO.llM lNS'm.UMBNT w1U1 MBRs :Vorin 3112!/ J/Ot 
JlAAW l\{llRS NV cvr. nT 5 WPP (Ol0lOOC$\DimIJS\CVL\NV_M!RS OVL) (paga j ()f 13 P•rot} 
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d.tsbursed by Lende" under this SeetJon. 5 shall become addtltonal deb( of Blltl'QWer secured by !hla Secunty 
Iaslrumeot Theae IUllOUnls shall bear mlere!l at Iha Nole rllle from the dale of dlsbur&ement and slmll be p~ ble, 
wctlt auch lnlm-osl, upon notice ProDI lendet lo Borrowi:r requesllng payment . 

All'Jnsurance poluullS reqall'ed by Lellder and renewel9 of au.eh poU'cie:i 3fuill be cubJBCt to Lende.r':i ti t 
disapprove such pobc.tea, shall Include IL standard morlgage clnuse1 aud sl1alt name Lendu as mortga~/o 
an addlllonal loss payl!B and Boaower fllrther agrees to generally asrlgtt rights to lnslll'ilnce proceeds 
of the Nate 11p to the ernollllf of the ouislandlog Joan bafanai tender shall have the right to~told 1c1Bs 
renewal certlt!cq.les If Lender requires, Borrower shllll promptly give ICI Lender all rac11lpls of a IUld 
renewal11otu:\!.'I If Borroviet obt11ma my fol'l'll of insumtce covetage, not otharwlae re~uired nder, fo II age 
to, or deslii!cllon of, the Property, 1111d1 policy shall Include a alandard morlgage elause nnd ome er as 
rnortgaaee ancl/or as an add1Uonal loss payee and Bon-owor fw:lher agrees to gena~ral n ce 
proceeds to the holder of Ute Note up \o lhe amo\l.lll of the oulslandlng loan balanoo 

In Iha event o£losa, Borrow~r sholl give prompt notice to 1.111' tnsurance carrier Lendor 
proof of 10$$ Jf 110( made PtolllpUy by Borrower Unless Lendor 1111d Bo otll e agre 
1nsuranCB proceeds 1 wheth11t or not lhe underlymg lns11tance wat require t, s a.ap to t'~lornUon 
or repair of the Propetty, J !he reslorsUon or ropa1t 1~ economically fc ti and Lend~s c:u 1s ool le$$ened 
During such repalr and reslora!lon per1od, Lendar .sl!all bavo the ngl1t o old sucl1 nu ce proclleds wlll tender 
ltll$ had an opportunity lo .111spect such Property lo ensuro the work ee11 complel d Lender's awfactlon, · 
provided thar such 111Spectlo11 &linll be undertaken pcomp<ty Lender a 1sbma o ueds for the repa1rs and 
restorallon In a SJJ1gle payment or in o awes of progress paymenb as th~ etod Unless an agreeinent 
JS made Ju w11t1no or Applicable Law teqwres mteresl lo aid 011 such ms proceeds, Lender shall nol b11 
required to pay B1>rrower ony Interest or ea1111ngs on such p Fee/I for p-ubHc alijuslers, or olher lhttcl partles, 
retained by Bonower shall nol be pllid oul of lbe msurance pro d sball be the sole obl1gah1111 of Borrower 
If !he reslorallon or repair is not oconollllclllly feasible ity would be lessened, the lnsur~e 
proceeds snail be llpphed to tbs JUlllS secured by Ulls Sec $ e elher or not tlten due, witfi tfle. ~l(cess, 
if any, paid to Borrower Suell msumtce proceeds all e ae 1e ordor provid11d fo~ m Seel.Ion 2 

If Borrower abandons lhiJ Property, l'..e6!hlr may e, II d aellle any available insurance clainl 1md 
ralaled matters TfBorrower does not respond Wf t 0 da a ce from Lender that tllB msurance ctrr1ar has 
offered to se1t111 a cllllll1, !hen Lender may nego1.J11 ae clilm The 30-day penod will begin whuA the 
notu;e ls given. Jn either event, or If Lender t tl1 ~rly 1111der $eoUon 22 or o!herwme, Borrower l1ereby 
assigns to Lettder (a) Borrower's rlgh/4 (o 106eds 10 en '1l!OUDt not to exceed fhe lllllounts unpaid 
nnder !be Note or Uus Secll!'lty [tJS ent, r 0£ Borrower's rights (other fuan the nghl to ally refund 
of unearned prollllums paid by ce polICtes cover111g the Properly, msofar 118 such rlghls 
are apphcable lo the ccvarag o may ua11 the losutance proceed~ etll1er 10 repa1t or reslore 
the Property or 10 pay ll1lt u d u r e Note or thu Sacurlty Inslrumcnl, whether or not !hen due 

6 Ocoupunoy. a rr w cu I e bhsh, aod U!B the Propedy 89 Bol'l'ower'8 pnuclpil rondence 
withm &O dll.Ys after the c on ~bl.\_ Sacurlty 1nslrume11l and shall coouiiue to occupy the Properly 83 
Borrower's prmclpal resld t Joasrave year after the date of occupaocy, uoless Lender olherw1s11 agrees In 
wr1fJng, wfuclt consents Jib reasonably wllhbeld, or unle8.'l ol((emraUng c1rcumslllncBS eidst whlcll era 
beyond BorroWt\''& ~ . 

7 ProsArv.tl 11 Main co ond Protectfcru ot tho Pn>pcriy; J11speotl011s Borrower shall nol destroy, 
damage or 111:1pn1r th oper1y, w Iha Properly lo deteriorate or cbJ11!!1lt wa$le an Iha Properly Whether or nol 
Borrower is res g e.hJ> 'ty, Borrower shall mamlall\ the Propeey In ord~ to prevent the Property from 
deter1ora1m t c c ue due to 1ls conchtlon. Unless JI Ls delertnuted purs1111J1t to SecUon 5 that repair 
or resloral o s 1101 cruzy feM!ble, Borrower shdl pl"Qmplly rep111r lhe Property If dlllDllged to avoid further 

or E~age, Ufall<:ll or condemnauon pr<Jc:eods m paid m conne(;UOl\ with. d\llllage to, or U1e (aktng 
rap , orrower shall be re.tpo113lble for repamng or reslorhig the Property only Jf Lender hl1ll re!S11sed 

proce s su ~u~oses Lender may f)lsburse proceeds tor lhe repairs and restoration la a B111aJe payment or 
1t1 a serl o rog?(ss paymonu as the worJc Is completed If lhe Insurance or e1onde1nnabon proceeds are not 
sufficient lo e air or res!Dl'1! the Property, Borrower is not relieved of Borrower's obllga11on for !he comple!Jon 

such rep :r re~torallon 
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Lender or lls $gent may make natonable entries upon and mspecbons of Iha Ptoperly If ll bas reasonable 
cause, L&»der niay inspect Iha mtenor of lhe 1mprovements on the Propr>rty Lender shall grv11 'Bottower no cc at 
the lune of or poor fo such 1111 !Jlter1or msp&ct1on Jpectfymg such reasonable cause 

8 :BorrowGr1 s Loon Appl1C4tlon. Botrower shall be 1n default tf, durJng !he loa11 appJ1catton pro 
Borrower or 11ny pttsons or enl:llles aclmg at Ute direction of Borrower or wllb Bol'l'ower's knowledg cons 
gave materllllly false, mwlead!ng, or ma~cunle mforroalmn or oh1tements to Lander (or faJled lo pr ·--...,...·--~~ 
-w1tlt material mfannaUon) Ill coon~cti<Jn with tlte Loan Mtiletltl representalloruJ 1ncb1de, but 1u)lo~"-l!lw 
repreisenlallOllS concerning Borrower's occupancy of lhe Property as Borrower's prut<:lpal r~1 

9 Protedion ot Lan.dt111 s Jntorllllt ln t:hc Property and lllghtl Under fhh Scanrl 
Sorrower fa.lls to perform the toveolltlls 1md agreemenls conllltned In this Security In.sll'Umen , 
proceeding that 011gl1t signitli;anlly Bffect Lender's mleres! In tl1e PtOJ>brt.Y end/or rJ n 
IDBlrument (such Bii a ptoceeduig Ill bankruptcy, probate, for condemoallon or for.fellu e 
whtcb may 11!111111 pnonty over lhls Security Inslnunl!nt or lo enforce laws or re oM), or c Bo has 
abandoMd lhe Pioperf;y' lhell Lender may do alld pay for wliatever lS l&ason or II en ale (o p tect Lender' 8 

lole~t In lhe P111parfy and rlghta under tJus SecurJty Jnstrument, l!lclu CQ1111 n 111g the value 
of Ille Pro,Perty, and securh1g end/or repalrfng lbe 'Property Lender's ons <!an met qe, u e not Umitod lo 
(A) paymg MY SUIJl.7 secured by a lien wluch ha4 pnodty over Ibis Se r ly foatrument, (I) appeart11g 111 court, and 
(c) paymg msooable attome~' fees to protocl 113 interest Jn the r erty and/or his unde.1: th!& SoCUl'lty 
Instrument, 111cl11ding tfll secured posltlon tn a bankruptcy vraceedlug e 111g tho o erly Includes, but Is not 
l1mtted to, 11ntenng lhe Ptopei:ty to make upair1, ch11nge locks, replaC!l ol' o and windows, dram water 
from pipes, eliminate building or ether coae viob.110113 or d erow condltmo~. ave utlbtlea \urnud 1>11 or oft' 
Altl1ough Lender may take achon under !his Section 9, Le s nol have to do so and h nol under any duty 
or obligat:ion lo do so It l• agreed lh~I Lender Incurs 110 hablll o at !elaog any or all acbons authorized under 
this Section 9 

Any amoWlls disbursed by Lander under lhts Sect ll}8-slio bee ddf!Jooal debt of Borrowet secured by 
lhL~ Security Inslrulllent These \\ltlounls ah~ bear ml11 e (ala 1~~ te from the date of disbursement and shell 
be payable, with such Jnterest, upon nobce r~ Lend o oquestlng payment 

If this Secunty Instrument Is on a leaael1ol , orro e omply with all the ptOVJS1ons of tbe lease If 
Borrower acqlllte& fee Utle lo !he Properly, the 1 ~an ee bile shall not merge unless Londsr agrees to 
the merger 111 wrl!l!lg 

10, Mortgage l'llautanoe. It Lend quited a ge Insurance 88 a condlt.l<Jrt at rn.alartg lhe Loon. 
Bocrowel' Bball pay Iha Jlrent1UIO¥J'l1qulre main e Mott81'g1;1 Insurance m effect If, for any nuis<1n, Ille 
Morlg&ge lnsurance covernge r. tU1r'e i; cc D be avalleb\e from the mortgage wsurer lhal prev1ou3ly 
provided such msurwce and o o eq eke separately designated paymonls toward the prelTllUil18 
for Morlgage lnsuranceli e pr&mtums rcqlJll'ed to ol>ta.bt coverage substantlaDy equIVulent lo 
!he Mortgage Insurance vt ec , t cost aubstanUally eqwvaleni to the cost lo Borrower of tlie 
Mortgage Insurance pre s e , m an nlterrulle mortgage Insurer selected by Lender If subslantlally 
eitt11va1111i.t Mottg11ge lns11 1 c ~«ge t available, Borrower shall cn11!lnlle to pa.y to Leader Ike wnouot of 
the separately designated · e a. lb were due wben the insurance coverage ceased to be J1l effect Lender wtll 
accept, use and rela 011 11 non•refundable lost reserve in lieu of Mortgage fosur8Jlce, Such loSJ 
reserve shall be non dabl n IWI !anding the fact that tlte Loa11 1s ullhnately p91d itl f'Ull, and Lender shall 
not be reqUlred lo p ortowe y lnleresl o~ earnings on sucb loss reserve Lender can no longer raquJre loss 
re.serve paymell ii r a e ce cov:erage (m !he ll!Jlount and for lhe penod lhat Lender reqwres) proVJded 
by an .lilsut s t d r agaht become:; l!Vallable, 1s obtained, and Lender requires separately designated 
paym1111l~ d ill r u.ms for Mnctgage ln1liranee Jf Lender requlrell Mortgage InsuuU1c11 as 11. corulltton of 
~g flJ. an and wer wu required lo make aepnrat11ly designated p11ymenls toward lhe premiums for 
Mel:.l_tB~ Jilli e, 'Borrower s1utll pay the premiums required to m111otau1 Mortgage Jnsurance In effect, or to 
pcovtltEa n- l>Je loss reserve, 11J11Jl Lender's requ.lremont fot Mor!gage Imur~neo cnds ln JCcordance with 
any wntt a eeme t between Bocrower Md Lender provid!Jlg for such rermm~uon or unbl termlnallon Is requ1ted 
by Appltcali aw Nothing m t111s Se~llon 10 affects Borrower's ob!Lgat.1011 lo :pay interest at lhe rate provided m 

Note 
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Morlgagu Insutllllce relI!lburses Lender (or any onUty that purchases Ute Nole) for certain losseii 11 may mcur 
if BolTowet does not repay the Loan os agraed Bouower 1s no< a perly to the Morlg&ge bisuranca 

Martga~ Insurers evaluate the1t total .risk oa till such lnsurance 1n forcll from Ume lo tune, end m ol11r 
Jnlo agreemenls wlll1 o!her parbes that sllPre or modify llleir risk, or reduce lo$ses these agreements are on e s 
1111d cond1uo1JS the.I 111e sallsf'aclm:y to the mortgage IDSO(er $nd the other p11rty (or parUes) to lheso eem 
These agreumeats may reqll.ll'e the mortgage Insurer to make payments usm11 any ~ource of funds tlt11 
lllwer may have avatlable (which m11.y include funds obtained !tom Mortgage Ins~ce preml 

As a mull oflheBo agreamenls, Lender, any purdwer of Ute Note, jlllother insurer, any 1"'1,1J~:1£. 
entity, or any offiUi!ll! of a Dy of the forego mg, may receLVe (d11ecUy or Indirectly) 1U1101ml 
mfglll. be chuactemed as) a portion of Borrower's paymen(8 for Mortgage Insurance, 1D ex 
modifylng the mor<gage ln4um's nsk, o~ rec:lucmg los:ies 11 $UCI\ agreement provides undet' 
fakes n snare of flu~ lnslll'Cr's risk Jn exch11JJg11 for a shm of,tlte premlu11111 p111d lo fh~su~e ement is 
often termed "captlve relnslll'ftllce " Further · 

(a) Any Bllnll o.gtCtJn~h will nM affect tlle D.mO\l.nia thnt Botto'W hPB cd top for Mortgage 
Insuranoe1 or tiny other terms oCfuo Loan, Sut>h agreements will no ~ tho rowor 'Will owe 
for Mllt"tguge In1Ut'nnc11, and they wJll .not emxtle &rrowor to 6.fu.lld 

(b) Any S11eh agreemeJJ.b w:tll 11ot affDct the nght8 Borrower s • lfnny• respect to tho Mortgage 
Insurance under th& .Horrteo'W.\]era Protec;tlon Act of 1998 ot any Jaw, Tho.tot ta may lnclado the tl&ht 
to rccc1ve oortaln disclosures, lo roq11est and obtain 01111oellation f o Mori fuSllfance, to ha.ve t.b.e 
Morlgaga Insuronoo t11rmmatcd 11ut01I1attoa1ly1 and/OZ' to re~lfo o o y Mortgage lnl!1ll'anc11 
pronuuma that wete unelltned at tho t1D1e of 1111.ch Ollnljl' t!on or t~.tnbi • 

11 As11lgruncnt of Mll5¢6Uaneo\IA Pr~a, 'Forf~~Mlsc.elllllleoue l'roceed~ ~hereby asstgned 
lo and shall be paid to Leader 

Jr !he Property ls damaged, such Mtscellrmeous P eds a e appbed to restoration or repair of tho 
Properly, if th& restoraUon or repair Js econonucally Jl ~ Le r security J3 not lessened Dur.mg such 
repatr and restorallo11 penod, Lender $hall ha'/e the n t o ha cel111neous Proceeds unlJl Ldnd6r h~ had 
an opporlwil.l;y to Inspect such l'roperly lo 11~ IJ1e k be mpleted to Lender's satisfacUon, provxded 
lhal sncb 1ospecllon shall,. be undetlalten protttp( Lend r y fllr the repulrs Blld realorallon In 11. single 
disbursement or .m a $81'JC& of progress payments ns e or pJeted UJll~s an agreement 111 made m wn!log 
or Appllca'bJc Law requires Interest lo b& pa.I ch s aneous Proceeds, Lender shall not be raqutred Lo pay 
Borrower any Interest or earnings on st1ch cellane u eods If lhe re:itoral.ton or repw- is not econom1c11ll,y 
feaslble or Lender's secunly wo be I , the 1s ell8Jleous Proceeds sball be applied to tho BWIU secured 
by llus Secunty 'Instrument, w o ol ue, t the exceiis, lhl\y, ')!Ind ti> Bonower Sucb Mm:1111aneous 
Proceeds shall be appned tn e o ecUon z 

In tho event of a IOI 11 , es or foss 111 value of the Property, !he Mfacelltmeous Pro~eds shall 
be npplled to the sums se a d ecun lrume111, w~etlter or not then due, with the exces1,.lf' any, paid 
to Borrower 

In lh11 even( of a par a ~. iJ h;y bon, or IO$l lo value of tl1e Prop11rly Ill wlu.ch tho fair marl<et value 
of lhe Property fmmed1at 1' i 1h perUal !Aklng, dei;LrucUon, or fosf rn value J3 equ&l 10 or greater tllllll llte 
amount of lbe Jurua s is ty Instru.ment Jllillledlately beforo the parUal toking, destruc:Uoo, or loss 
m value, unl~~ Bo · or and n er otberw1Se egrM 111 wnlmg, tho Blltl\S sctured by this Secudly tnsu'um~at gl\all 
be reduced by the o tor the cellaneou.' Proceeils mulbpbed by Jhe followmg fraollon (a) the lotaf amllllnl 
of the sums secu foN lhe partial t11lung, destrueHon, or loss I.rt valuo df'lllded by (b) the fair market 
valua of the p at y b&fore !he pBl'hal laklng, c1eslnu:Uon, or loss m value Any bahmce shall be patd 
lo Borrow 

In nl of a Ill lakmg, deslrucllon, or loss ln value of !be l'roporly In which !he fair market value 
edlalely before tho p..rt1a! taking, de.tlruchon, or loss In value 1s less Utan the amount of lhe 

e tely before lhD plltllal faking, de,lmcUan, or loss m Vlllue1 wdess Borrower and :Lendor 
ll'l r1Ung, 1110 Miscellaneous ~roceeds ihall be applied lo the awus secured by llrls Secuaty 

e Iler or oot the sums are lheu due 
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If the Property 1s 11bundoued by Borrower, or ,r, after noltce by Lender to Bol1'ower that the Opposing Parly 
(a; defined 1111h11 next se11tence) o11'el'3 lo make en award lo sellle 11 clabn for dllJllnges, Borrower fails to respond 
to Lender Wllhr11 30 days afler lha dale the nollce is given, Lender is authorized fo collecr and d !he 
Misc:e!lrmeous Ptoceeds either lo restoraUon or rep:ur of the Properly or to lbe aUJlJS secured by llns S lty 
Ins!ruillent, whether o~ nol then due "Opposlllg Party• meB.Jl3 the !bird party that owes Borrower scallan o 
Proceeds or the porty ag~t whom Borrower has a ogbt of acflon m regard to MiaceUant!oU& Pco 

J3onow11r shall be In rJef'auJI if my action or proceedmg, wltelllel' CIVIi or crlnunal, is begun 
Jlldgment, could resull m forfe.lture of the Property or other materral llllpall'lllenl of Lender's ml1erll'it1Jl"1u~cc 
or rlgbls under tltb Secunty lnaltUment Borrower can cure such 11 dofault and, if accel 
re111scata 11s provided 111 SeclLon 19, by caWlllllJ U1e actron or proteedmg lo be dmtllllsed. tll ruling at, 111 

Lender's judgment, precludea fod'clture of U.e Properly or oilier materlel impatrmenl o an ' In lite 
Property or rights under ilus Security Instrument Tbe proceeds or any award or ~ !hat are 
eltrlbutable to the unpllll'menl of Lender's wteresl ln the J>roperty are Jietehy u&lgn d ah al -nder 

All M1at1lllaneous Proceeds Uta! Qre no! applJed to re3(orallo11 or re of th operty I be ap bed ht 
the ord~r provided for m s~tion z 

12 aorrow11r Not Released; .Forbooranoa By Landin' Not o. ver &lens t.lh f1ltle for payment 
or modlflc.allon of lllllortl2a!lon of die sums secured by lhCl Secunt;y u1nen1 gun d y Lender to Bouower or 
aoy Successo.l' In Jnlerest of Borrower sball 1101 operate to release ti ability of Bo o er or ruiy Succescors m 
Interest of Borrower Lender shall not be required lo commeoce pro & agaJng Successor Ill Interest of 
Borrower or lo refuse 10 eictend fllI\e for payment or otbel'WlSe madtfy o n r the sums secured by this 
Secur:lty Instrument by reason of any demand mado by Pl ongmal Borro an.y Sut:cessors In Interest of 
Borrower Any forbt1araacti by Lender in exercising any h Ii r remedy lncludlng, without Jmutahoo, Lender's 
11ccep!allce of payments from third persollll, soiltll!IJ or Succe Jnrare:il of Borrower ot In 8Jtloun!.li less !b1111 
the amount then dut:, shill! nol be n welver of or preclude 11xe f llIIY rlgbl or rem11!1y 

13 1olllt 11nd Sevoral L:i.hllity; Co-•lQllers: 191§1U1 1tg1U Bound Bo1Tow&t covenants ond 
egrees !hat BGttower' a ob!1gatlons and lu1b1llty shell be 6\t ow~ver, aey Borrower wbo co·&igns thl4 
SeCUJ'1ly Instrument but does ool execute Ute~!e (a c s r") fa co-dgmng lltfs Securtty T1Llllrument only 
to .morlgage, grnnt and convey lhe ca-stgner'i'lht~! i U e ro under lhe ler.1113 of thfs Security InBtrwnent, 
(b} u not persoJllllly obligated lo pay !be sums sec ~IN Jty Jllslnunent, and (c) agrees that Le11der at!d 
ay,y other llorrower ell.It agree lo 8'dend, m , brlro~11c_mako aoy accommodallons with regard to tl1e lerms 
of Uus Secunty fostnunent or !lie Note Wl I Ute c llfn~a consent 

SubJeci lo the provmons Secllo B. any eJSor 111 lnteresl of Borrower who assumes Ilotrower' s 
obll~on~ under ihl$ Securl nt llln d 1s approved by Lender, shllll oblldo au of Bal't'ower's 
rights atld benllftls under thu I! u ower shall not be re1e11Sed from Borrower's ob1rgahons 1111d 
llnb1bty undet thu Stcu Lender agrees to such release m wr1futg The covenwils and. 
agreements of lllfs Secllrl except BS provided m Sectlon 20) 11J1d benefit !he succes$or& and 
uslgns of Lender 

14. Loll!l. Chargos ay c Bo1Towar fees for servJces performed In conneetlon with Borrower's 
deiault, for lh& purpose ~Ole n nder'.t illteres! Jn the l'roperly llltd nghls under 1111$ Secnr1ty Instrumon!, 
mcludbtg, but not U;Oie ' ea, property 1n1peeUon and valuatlon fee$ Jn regard to any other fees, the 
absence of exprw a I ot1ty In Seclll1!y Jwtruml!llt to charge a specJ.flc fee lo Borrower shall nol be coostrued 
as a prolub!Uon on chargm f 11uch fee Lender may not chargo rees Utat are expressly proh1bttEd by tl1f8 
Secunly Ins I o b c le Law 

If lhe ~=ti !11.w wb1ch sels mrocnnwn loan cltatge:i, ll!ld that law Is nnally inte~ret11d so 1ltal 
the mleres odu1 ges collected or la be collected Ill connecllon with tho Loan exceed the pemulfed 
I , 111 ~~any sue cl1arge aluill be reduced by IM amount necessary io reduce the cllarge to tb11 peTJmtled 
J1 d .a) sums already collecled from Borrower which exceeded p&CJDJ!!ed lunlts wtll Ile ~funded to 
J3otto r en choose lo snake thfs refund by reduemg !he pnoc1ppl owed under the Nole or by malung 
a direct p I to orrower If a refund reduce11 pnnc.1pal, the reducfJ011 will bo trea!ed as a pactlaJ prepl\YD!e11t 
w1!hout any r 11y111eot charge (whether or not a prepayment charge ts provided for under the Note) Bortower's 
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NON-UNIFORM COVBNANTS Boctower and Lender further covenan( 11od agree 11.s folloW3 
22 Aoooler11tion; :n.modics Lond4t shall give noUoo to Borrower prior to nollelotataon £oi 

Borrowor' 11 broach of llllY eovenant or agroom.ent In thu Soourfty fusttr:unent (but not pr for 1o aa~i 
undor ~~on. lit nnltlss AppUoable Law provufe11 otherwut1). Tllo .nonco •hall spoo~. (a) th~ de It; (b 
action roqulred to ouro tho dofhlllt; (o) a dotci, not less thllll .90 days from the dato the nott 11 
Borrowtll'• by whmh tho default must be cured; and (d) that failure to onre the dofault on or e 
speofficd m tho notice may nsult in nocoloratian of tho 8ll.IIIB aeourod b¥ this Se1111rity sale of 
Ui1:1 Propmy. The notlet1 ahal1.furthcr ~orm :Borrower of l:lJe IJght to romatate llft(ll' c 11rati i1 tho 
right to brx.ng 11 court action to QSsert the non-oxlst1111oe of a dot\ult ot 11n.y other di> f Borr er to 
Mealerahon and sa.lc, If the dofiiT,tlt f4 not cured on or before tho dute 1peotfled. In at it& 
option, lllld without tbrth or domlll!d, JXJll)' .lnvoko tho powM' of sale, illobld111g a e ate .full 
paym.ont of the Note, and any other rmn11tbos p~mittad by Applicable Law. Len tI 
n11 ox:pw~ lnC11rrc4 m p\U'au.mg tho rmi.edios provided 1ll thJs Scotton 22, m ot 1lnu ad to, 
re11sonnl7111 attcr.r.noya' foes and CC!rls of tltle cmdonno, 

IfLe1uler mvokea the pow« of a11lo, tondct 1h111l exeaub' ot so l'rustco t e wnltlln notlllll of 
tho OCO\lt'rence of an ~Otlt o! defuult lll!d ofLonders' eleot!on to oa tho Propiu t bo t!Old, BJJd shall oau~ 
aucb. nottee to bo rocarded m eaeb county tn whloh. llll.Y part or 'Property ill tcd. L011.dc:r 11h11n inflil 
cop1~ of tho naflce as pre1or1bed by .A.ppliooble Law to Borro'\Ver 11 t e per s rc:sorl.b6d by Applicable 
Law, Ttustee shall e{ve publlQ notioa of 11110 to the parsons and JD tho lb~d by Appll011blo L1Jw. 
Aftor tho tune required by Appllcable Law, Trullt1111, out dam.and QI!. ower, shall ioll tho Property 
at publlo auction to tho highest b1ddor at l:l!e tlllle and p o d under the twni.a dee1gnateil In the 11otico of 
sale In DllO or tnore parcols n.ad ln tu1y oracv Trustee dut , Trustuo may postpone sale of nll or llllY 
patool of the Proportybypubho announ~ent 11t the cl a l11Dyprov{ously Gchcd11lod ulo Lend&r 
ox ltJI de•lgn.~ m11.y purohaeo tho l'topot>ty at 1\11}' ea 

Trurtao shall dPliver to Iha purch111ar Trusto s v s the Proporty wJlhout any covenant or 
WIJrtllllty, oxpreesod or :bnplted, Thor1101tel.Nll the t s s d ~ 11llbe prnna fl!Plo mdeuae of the truth 
of the at,tements mnde thar\llD, 'l'ruat1111 ibiitr' a:~ of the :ialo In tho followfng ardar: (a) to aU 
8XJlen&cs of tho 11alo1 anoludJng, but not lnntted tlSle&' • 11:11d attorneys' .fucs; (b) to all fllJn.8 
scoured by tills Soourfo/ I:naltwnOJJt; aniJ. tho person or pt1rnona lcG11llY ontltled to it 

23, Reoonve;yanoe. UpQn pit men( f. Ill sllll1 ii by tbt11 SecurUy Inslnm!enl, Lender shall reque3t 
Tnist119 to reconvey·11111 l'roperiy n shall nd11r 1n eturity lnslt\lme11t IU1d all notes 1mdem;lng debt secured 
'1y this Spcutlty Jnatrwnent lo I sh r convey the Property w1thot1t warranty lo the person or 
petsons legally eotlUed to It 1 ·11 t.toir r ~ aftaU pay ooy rccordatlon cosls Lender ma.y charge :rucb 
person or persons a reo fi ng"ilJ!l' party, but only ff th!> fee Is pald to a !hlrd p~ly (such as the 
Trustee) lbr servu:es ren e arglll lhe foe is pemdltod under Applicable bw 

24. Sublltftuto Tru , nde oplton, may from Imm to !lme remove Trustee and apposnt a succemr 
trustee to any Trustee appal srde Utoul conveyance of !he PrO]lerf:y, the successor trustee shall succeed 
to nll lbe u1le, power llil 11e5 n cd upon Trustee herein and by Appllcabto Law 

25 .Asawnplfo ere assumption of tlus loan, Lender rnay charge nn assumpllon fee of U S 
$ MAXIMUM WED MW 

. Loan No: 0000479436 
NBV' 111(116 Ilpmdy-Fa.tWlll M1e/llred611> Mao UN!l'OltM !N.STRUMSNT mlb MERB POltll 3029 l/Pl 
DRAW MERll l'IV CVl. llT 12 WPF (DIOIDOCS\Dl!BDS\CVL\NV_~mRs C"VL) (J!110 12 of/J pip) 

BllEC)(000042 

-·· ··--·--- ....... - ... ····--- ····-··· ... --·- ····--·- .. ··· 
- ,_ .. _ .. ._ ... , __ ,,_, ... , ... , .... ____ , __ . 
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1111m11~11m11m11111m111~11m1111 407150 
05/:215/2007 
013 of 20 

BY SIGNING BELOW, Borrower accepl.s Md agrees to the terms and cove11ant11 cont;uned In this Se unty 
rns1rument and In any Rider executed by Borrower and recorded WJih ll 

/"' /,' 

?;tz,,e /l.-'/'-<·-
VICENTA LINC 

STATE ovNSVADA. 

... --.. ----·--' . ·-1···--·· .. ---··----- -

(Seal) 
·Borrower 

(Seal) 
.DomlW&' 

............... ,_. ___ ,, ____ , ........ -. ····- ........... .. 

··--··- ... -... - .. -· -···· --

I by 

l'ollll ,07.9 l/Ol 
(p•¥~ 13 ofJJ p11gDr) 

BRE0K0000~3 

. . .. ...... . -- ·---· ·--·---····-····---···· .. -·~·--· ··-· 
··-··--··. -----· ------ ·-·---
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1mmm111m11111rnmmm11\D · 

ADJUSTABLE RATE RIDER 
(1 Y~flt LmOR Index• Rate Caps) 

(AsSUlllllble pftllf tnitlnl l'Ol'IOd) 

THIS ADJUSTABLE RA'l'E RlDER 1s made t}us 23rd d 
2 0 0 7 • and 18 tncorpornted mlo and shill be deemed to amend an 

or Security Deed (U1e "Security Instrument'? of Ute s;une date g!Ven by 
thu }lorrawer's AdJUSlllble Rate Nol11 (the "Nole") to 

SIERRA PACIFIC ~roAGE c<:MPAN'l1 IN'.:· 1 A cALI 
of U1e same date and 11over111g tlte property deacobed 111 lha Secuctty In 

A. lNTBP.BST RAT~WJi:t4D.~~NrJ~'.F 
The Not& provides o•• """"''"'' 

Interest rate and th11 monUi 

401150 
0'6/25/2007 
014 C)f 20 

(the "Lender") 

Loan No: 0000~7,436 
S)'ABLl! llATB JUDl!.l\•I Year i,mOR l'.old.._ (All\lllllblo 11\1.t IP)-5ms1• l'•nuly lrndd1<1 Maa lfllll'cwm 1ns1ram<AI l'OIJI\ 51'1 j/1)4 

;.RM RUllllt 51811 WPF(P \OPS!IHA'Rl\\0l01DDCS\IUOBllS\0VC..\MXl'IJ613l AllM) (P•t• I ~t) 

BP.ECK000044 

--- .. ---·-------------... ______ .. _, __ .. 
-------
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......... , __ .,_ .... _ ............. _ .. , .... .. 

407150 0512'5 /'1.'IJ07 
015 af 20 

BRECKoOOO~B 

•••••••••-•-•• .. ,._,,,, ,,,.,,.,,,.,,4 ••-••Noo 

AA03932



llllll llll lll~ lllllllllRll llll lllllll 

2 AFTBR. MY INITIAL INTBMST RATE CHANGES U'Nn 
4 ABOVB, UNIFORM coVBNANT ia OF THE SECURlTY 
ll(A) ABOW sBALt THEN CEASE TO BB IN BPJ:lBCT, 
SBCURlTY JNSTRllMBNT SHALL INSTBAD n2 PBSCRIBBD A 

----·- ---·· ___ .. __________ ..... -

401150 
05/2!5/2001 
016 "' 20 

BRECKOOOO~B 

,_.....- .. ------·---

AA03933
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~ 

'Rll\11 Rldet 
/""I 

foC.-e/vf(_,,, t'.(.,ttf'f!/),,,._._ ~eai) 
VICENTA LINCI 'E -Borrower 

~~-~~-~--~--~ ~~~ ·BOITOWOr 

nnm 11 m1 nm n11111111w111111rn 

.JJomwu ~'~ 

407150 
05/7.5/200"7 
017 of 20 

(Se.11) 
-Borrower 

(S~) 
·Borrower 

{Sign OrtgJ11sl Only) 

MULTISTATB AOnlSl'A11Lll llll 

ot@J 
{::; .~ ~ Loan No: 0000479436 

~bl• dlot XP)-S111gl1 l7111Ul31'10dc!io J.110 '(101forul lnllromt111 
jlorru ~Ill '10<4 

OIDOCS\:ll!DERSICVL\MX:J1111131 Ant.I) (P•t• 4 o/'4) 

BRECK000047 

-----~---~-· . ·---~- .... 
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Property Address 

:'} 

1111~ 111\ \11uw 111m111111m11111 

INTBREST-ONL Y ADDENDUM: 
TO ADJUST ABLE RATE RJDER 

70 RIVE~8IDE DRIVE 
DAYTON, NV 89403 

THIS ADDENDUM is µi~de this 23rd day of MAY 
and ls mcorpomled into and intended lo fonn a part of 1h11 Adjustabl6 
11$ tWs Adde11dum executed ~y the anderslgned a11d payable lo 

SIERRA PACIFIC M:TRTGIG!J CCMP.llNi 1 IlllJ, 1 A CALI 

401150 
05/2!!112007 
018 of 20 

(the "Lender") 

THIS ADDBNDUM suporsade& SecUon 4(C) of the Ridor onP of the olhe~ro.a..mos or the Rid11r 8l'8 cbaJ\ged 
by thls Addendum 

4, INTEREST RATE AND MON'I'fil,YPAYMBNT CHANG 

(C) Calcullltton ot Changes ~ 
Before each Change Dale, tho ~ lde ~ n my nw mteresl rate by adduig 

TWO AND ONE QUARTER perccnlege poinls ( 2, 250 %) 
to the Current Index for such Change Date o dor Wtll lhetl round the result of this addlbon to Ute 
neare5t one-eighlh of one percentage pOltll ") u e to the llntll$ stated in SecUon 4(0}, tllls rounded 
amount will be my new mterest r$) untd · next Ch e Date 

Durmg the l'.nteriist-0 win then. deternun.e the IUl\ount of lhll monthly payin11ut 
lhal would be sufficient lo swill be Ille emo1111! of my mondtly paynie.nf unhl the wher 
of U1e ne:d Change Date r e Only Penod unto~ l 1Dake a volunlary preps.ymlllll of pnnc1pa1 
dv.rmg such penod IC I rep ent of pnnclp11l during 'the Interesl·Only Pettod, my pnyment 
amount for wbsequenl pay I ed to 1110 amount necB~aJY lo pay ln!eresl al the Oien C\lttent lnternst 
rate on tho lower pnnclpal b an tho e d of the lnlerest-0111y Period and on each Change Dale theredler, Ute 
Note Holder wlll deter e mo I tl1e monthly payment tbal would be sufficient lo repay 111 full Ille unpaid 
pnncJpal that l am e ted at 11 end of !he lnlerest-Only Penod or Change Date, 118 appltcable, In equal 
monUtly payments o e lhe rem n ng term ot the Note The result of this calculallon will bo 01& new amount of 
my montlily {laymen er th () of the Interesl-Only PorJod, my payment amount will nor be reduced dua lo 

~~~~ 

Loan No: 0000479436 
ADOBNDUMTO J,l>rull'J'ABLn RATB RlDBR Sil LlllOR ARM- MlJLTISTA.TB 

IO Al>NDM RIPER I WPP (Ol0lDOCS\R1DRM\CV1.\MXlO,.ADN RID) 

·----- ---- --·-------.. -·--· ... 

Ol/01 
803l' 

(p•F 1 of2 paps) 

BRECK000048 
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I ) 

llllll llll llll lllllllll llllllH 11~1111 

BY SIGNING DELOW, Borrower aocepls and agrees lo Ute terJllll lllld covenanls contained I 

Rider ..... r 

I ~ /./ .-;r ' ~ .,. :- ,,1 t/' l<.'.J. t'"f.,, <£, '/c--.:. 1 (; µ/11f2....._ -1su\) 

VICENTA LINCI OME ~aowcr 

-----------~ (Seal) -Bouower 

··-·--··--.. ·-·- .-... -- .. -· --···- ..... ... -·--"' ... __ ,_ ... _ ... ·-····· 

407150 
05/2512007 
019 of 20 

0000479436 

01/0l 
Q03J! 

(p(i~ 2 (l.f:/ psgu) 

BRECK000049 

---· ,_,_ .......... .---- . ____ . __ .... 

AA03936



llllUl~~lnl~l\\l\~11111~\\\~IUI :···· 4~1150 05/2'0/200i 
020 of 20 

Order No: 06041891 ~JA 

EXHIBIT "A" 
LEGAL DESCRIPTION 

LOT 42 AS $HOWN o~ Tam OFFXCI~~ MAP OF GO 
PHASl!1 2, Jl':CLE IN TB!a Ol?F:tCl1l Ol!' 'l'ltlil LYON fulJ=­

ON oO'l'O~ER 20, 2005, AS DOCUMBNT NO, ~ 5 

EXCEi~lNQ ~HtRE?ROM AuL THAT PO~TION T 
NATURAL ORDlNAR! UlGU WA~Bn LlnE O? ~R~ 

ASS~aaOR'B PATidEL NO. 

·---- _________ .... -----·-··----···-··· ·--·· -··-----·-

GI BELOW 'l'Hll:, 
it. 

' 0RECl<000060 

AA03937
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EXHIBIT 2 

A PROFESSIONAL LLC 

I 

AA03938



APN: 029401-17 

WHEN RECORDED MAIL TO: 
Sables, LLC 
cfo Zleve Brodnax & Steele 
3753 Howard Hughes ParkWay, Suite 200 
L11s Vegas, Nevada 89169 

TS No,: 16-42397 

NOTICE OF BREACH .AND DEFAULT A 
SELL THE REAL PROPERTY UNDE 

572258. 
l0129AM 

Tho mont~hy nstall e became due on 91112006, 11long with late charges, and all · 

Bubsequent on tallments. · 

Yo(+.~ ~le to pay all payments and charges due under the terms and conditions of the 
lo~~ db~dnts 11 h come due subsequent to tl\fl date of this nottce1 Including, but not limited 

to; foreclo trus ee fees and oosts, advances and late chargee. 

~.. mor , s a condition to bring your account In good standing, you must provide the 
~~ e 1th written proof that you are not In default on any senior encumbrance and 

provide oof of Insurance. 

Bl\eOK000060 

.· 

-· , __ .. __ ......... --------
.. ----_ .... -----" 

AA03939



lllllUlllllll~ lllll llllllllil~1ffi111 ~II s n 2 s a 

T.S. No.: 16-42397 

Nothing In this Notice of Default should be construed aa a waiver of any fees owing to e 
beneficiary under the Deed of Trust, pursuant to the terms and provisions of the loan docu 

11/03/2017 
2 of 6 

You may have the right to cure the default hereon and reinstate t e one obllgatl 
of Trust above described. Section NRS 107.080 permits certain e ulls to be u d upon the Payment 
of the amounts required by that statutory section without requiring p m a ortlon of prlnclpal and 
Interest which would not be due had no default occ rred. As to ccupled property, where 
reinstatement Is possible, the time to reinstate may ended to 6 days prior to the date of sale 
pursuant to NRS 107.080, The Trustor may have th t lo brfrig a court action lo assert the 
nonexistence of a default or any other defense of Truster o a !Ion and Sale. 

To determine If reinstatement la posslblOnd th mo6~r~, to cure the default, contact! 

PROF-2013-M4 Legal Tiiie Trust, by U.S. Ban~al '*'~Jnon, as Legal Tille Trustee 

. c/o SABLES, LLC, a Nevada llmlted llabll rnpa 
c/o Fay Servicing, LLC ~ 

3753 Howard Hughes Parkway, ~le 20 

Las Vegas, NV 89169 ~ 
Beneficiary Phone: 600-495- 1 
Trustee Phone: (702) 66 • 

and Incorporated herein by reference Is the Affidavit of Authority In support or Notloe 
ecUon to Sell pursuant to NRS 107,080, 

BRECKOOOOB1 

--.. -------·--·-·--· ------ .. ----

AA03940



T.S. No.1 16-42397 

A notary publlG or other officor complc;ting this ccrtiffoato 
verifies only U1e Identity of tho lndlvldu11l who signed tho 
document to which thla oortlfloate la attached, and not U10 

truthfuln03s acouroo or valldl of that doouini:rii. 

1111111111111~11111111111111iffi?im~11 5 722 58 

Slate Of CALIFORNIA () r /\ 

11/03/2017 
3 of 6 

Countyof ORANGE ~u . 
On 11/1/2017, before me, Chrlatlne 0'8~1 ~so I peered Michael Busby who proved to me on 
the basis of satisfactory evidence to be l e pers~n s ose name(a) le/are subscribed to the within 
Instrument end acknowledged ~me I a he/she7 h y executed the same In his/her/their authorized. 
oapaclty(les), and that by his ~~t sl t re(s the Instrument the person(s), or the entity upon 
behalf of which the person(s) a e te~ t e rumenl 

I certify under PENAL~ RY r the laws or the State of Callfornla that the foregoing 
· paragraph Is true and c ~ 

CHRIS TINE O'BRIEN 
WITNESS my hen~ end o la ~ ~ No11ry Publlo • 01lllornla 

- :S oranoe Oodnly 
i commlnlon ii 2167067 

M Oomm. Ex ltts O.ol 8, 2020 

flRECK000062 

... . -·--·-----_. ___ , ............ . 
AA03941
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Affidavit of Authority 
(Nevada Revlsed Statute §107.080 as amended effective J\lnc 1, 2013) 

Re: TS# 16-423'7 
Borrower Name: 
Property Address: 

n ricllU'}' for tho obligation or debt secured by 
, )j Bank Notional Anoclatton1 as Leg11l 

t. ul 551071 Attn: Structured FfnQnce 

l(c). The 1\Jll name end buslnon address of the currcnl 
tho Pcod of Trust Ii PROF-20U-M4 Legal Tit 
Title Trustee 60 Livingston Ave JP-MN· 
Sen'lceJ - l'ROF 

0 
l(d). The f\Jll name pnd buslncu eddm o cer fi;ir the obligation scoured by the Deed of 

1 Chlcago, TL 60605 TJ11!1! Is Fay Ser\lic!ng, LLC1 440 s. LaSa 

2(o). 

2(b). 

ic record and the business records of tho current 

rormation: Assignment of Deod of Trusl recorded on l!/2S/2016 

,R;&n....,-l.I..~· B f America, N.A. Successor by Mergor to BAC Homo Loans Sorvlolng, LP 
Coun I Home Loans Servicing, LP 

cnt and cording Information: Corporation Al!slgrtn1ent of Deed of Trust recorded on 
9 1 mentNo.480360 

e Narno: Bank of A.morloa, N.A. Suocessor by Merger lo BAC Home Lonns Sorvlolng, LP 
F o trywlde Home Lollllll Servlolng, LP 
Instrumonl and .llccordlng JnfonnaUon: Assignment of Mortgnge recorded on 11/10/2010 

umonl No 467719 

Tho ourrent benellohuy under tho Deed of Trust, the auccessorln Interest of'the beneficiary or the 
Is bi aotuel or oonstn1etlve possession ofthe note secured by the Dead ofTrust. 

. • From my l'6Vlew of lhe dooumenls of public record and the business records of the current 
eneficlllr}', the current trustee has autbi;irlty to oxerolse tho power of sale with respect lo the proporty 

Affidavit of AuthorUy lo Bxc11>llo lh• rower oCSelo 
Revised 611/2013 

1 

...... __ .... --·---- .... -·-----·-·· 

BRECK000063 

AA03942
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11/03/2017 
5 of 6 

encumbered by the Deed of'fnl;st, pursuant lo Instruction from tho ourrenl beneficiary of record 11nd o~t 
holder ofthe note secured by th11 Deed ofTrus1. 

S. From my review of the doouments of public record 1111d tho buslnoss records of e 
bonello!ary, the bcneflclPry, servicer oftno obligation, otan at1omey oflhe beneficiary or sc·n>l·•i'l-kO• 
to VICENTA LINCICOME, 11 wrltton statement of: (1) tho amount of payment required od 11111 
deficiency In pcufomnmoe of paymen~ avoid tho exorcise of the power of sale and rel the ~nd 
conditions of the underlying obligation or debt e>tlstlng before tho deliolency In pc 1 ice or p11 cnt, 
!IS of the d11to of the statement: (ll) the 11mount In default; (III) tho prlno!pn.l 11mount o tli obllgll or 
debt scoured by the doed of trust; (IV) the amount of accrued Interest and late ~ a fnlth 
estimate of alt fcos lmpo~ad In conneotlon with tho power of sale; and ct fO for 
obtaining the mo!t ourrent amounts due pnd Iha loo.I or tolJ.freo \eleph n numbo II t V A 
LINCICOME may call lo rccolve the most ourre11t amoun!JJ due and Jecltat n f tho In r etlon bi th.ls 

aflido.vlt. 

6. Tbo borrower or obliger of the loan secured by the D ~ 
800-495-7166 to receive tho most current amounts due and a c 

Affidavit. 

A notary publlo or other offic 
verifies only tho identity of 
document to which \his 
truthl\Jlncs 

(Title) 

·~1-u.J.PL--4.>.IU-~'-T'-""' ""' ~'i\'.'JJn 1\1,f'I~/) ·' N- '"""· Vi ~ c who prov~d to mo on tho b111lt of satisfactory evidence to 
a arc subscribed to the within Instrument 1111d acknowledged to me that he/she/they 

Is et ctr authorlzod oapaolty(\es), Jnd that by his/her/their slgnatuJC(s) on tho lnstnlmont 
pan behalf of which the person(s) acted, executed tho instrumoot, 

Amdavlc of /lud1ority lo Bxerol.co lhe ro11u of :Jalu 
Rovlaod 6/lflOl3 • 

2 

- . . ..... ·-------.. --- ......... ~..... .. . 
- ooOoO .. ____ H_,_,.,_ 0 ••••••-• .. - .. M ··- 00 ' 

BRECK000094 

......... -·--··· ...... _ .. __ , ... -... 
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Declaration of Mortgage Servicer 
Pursuant to NR 107 .510 

r.s. Number: 
swrower(s): 

Mort11age Setvlcert 
Property Address: 

declares that: 

16·423~7 

VICENTA LINCICOME 

Fay Servicing, LLC CJ 
70 RlVEf\SIDE PRIVE 
DAYTON, Nevada 89403 

1."-l:i The 111011:gage servicer has contacted the borrciwe P, rsuent to NR 0 (.2), 
~ess the borr.owet's fln11nclal situation and to e ~ ort opt1or.1~ the borrower to 
avoid a foreclosure sale", Thirty (~O) days, or more, h ve passed sl the Initial 
contact was made, 

2. 0 The mortsrai;111 serVlcer has exercised due dlllge11ce to . ct borrower 
pursuant to NRS 107,510 (5)1 to "i!ssess e,rrpwet's flnanr:lal situation and 
explore options for the borrower to avoid fo c ~tl~!rty (30) days, or more, 
have pas!led sin~ these due diligence efforts ""-~d. 

3. D No contact was required by the mo~";;ecau'" th« lndlvldual(s) dip not 
meet th!! definition or "borrQ~ pu~~t rgrl .410. 

4. 0 During the preceding anh ~~ :11!'.lod, the Lender has roreclosesl on 100 or 
fewer real properties locate ~~~ Qlf therefore, pu\i;uant to NRS 107.460, the 
provisions of NRS ~,400 o 107.56 I duslve, do not ap~ly, 

s. O'fho ""' I• ·~ . • loon' "den"'d • NRS 101.<SD. 

11/03/2017 
6 of 6 

Pago I 

BRECK000086 

---------. ___ ..... ·----·· ·~·~·· ____ .. __ ···-
--------·- .... --· 
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EXHIBIT 3 

A PROF'li:SSIONAL LLC 

I 
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APNNo.: 029-401-17 

[Recording requested by:] 

[When reoorded mail to:] 
SablesLLC 
c/o Zieve Brodnax & Steele 
9435 West Russell Road, Suite 120 
Las Vegas, Nevada 89148 

T,S, No, 16-4:2397 

........ 
! ,) 

Doc#: 587470 
10/12/2010 02127 PM P•ge: 1 <>I 2 

OFFICIAL RECORD 
Reque•ted Byl SllRVICELINK TITLE AGENCY INC 

Lyon County, NV 
Dawna L. Warr, Recorder 
Fea: ~39,00 RPTT: $0.00 
Recorded By: mkassl!bau 

YOU ARE IN DEFAULT UNDER A DEED OF $.'f DATED S/23/l007. UNLESS YOU TAlClil 
ACTION TO PROTECT YOUR PROPJlRTV, IT MAY IES LD A.TA PUBLIC SALE, Ill YOU NEED 
AN EXPLANATION OF Tim NATURE OF THE PRO G AGAINST YOU, YOU SHOULD 
CONTACT A LA WYER.. 

A publlo nuotlon sale to tho highest bidder for Aah1 o r's c Oil a state or national bank, ohcok drawn 
by a state or federal orodlt union, or a chedlc~ by I or e eml savings and loan essoclatlon. or savings 
1Usoclation, or savings bank speoJfied in Section O f tl1 lal Code ll!1d authorized to do business In lhls 
stato will bo hold by tho duly 11ppolnted hum o , Call right, title, and Interest conveyed to and now 
l:icld by tho b:ustec ln tho herelnaftor desorib n r d pursuant to a Deed ofTrust dosctlbed below. Tho 
sale wm be made, but without ovenan r w expressed or impll~ regarding titlo, possession, or 
encumbrances, to pay tho remn rlnclp I of th otc(s) secured by the Deed of Trust, with interest 1111d late 
charg~ thereon, 118 provided nafe'lal ~ , der the temls of the Deed ofTruflt, interest thereon, fcos, 
charges nnd expenses ofth~e a l!f'tii~~~ t (at tho time of the Initial publioatlonoftho Notice ofSlllo) 
reasonably estimated to b s fo ow. J.~ount may be groator on the day of llllle. 

TRUSTOR:VICENTA co ARR.mD WOMAN 
Duly Appointed Trustee: SR feN.ib; 11 Ne d11 Lh1tlted Llnblllty Comp11ny 
Recorded 5/25/1.0071 !!ttul@ o, 4071501 Tho aubjeet l>eed of Tntst was rnodlfied by Lonn 
Modiflcntlon Agree r 1rCI d n nstrurneat 475808 and recorded on 5/412011 Official Records Jn tho 
office of tho Rocordc Lyon ty, Nevada, Desorlbod as follows: 

·i:u?:1PR1~mln"'f'f'l'"im!n11!JN BELOW IS SrruATED JN THE COUN1Y OF LYON, STATE 011' 
ED AS FOLLOWS: 

no e official map of GOLD CANYON ESTATES, !'HASE 2, filed In the otnco of lhe Lyon 
Recorder, on Ootober :20120051 ns Document No, 365687, 

HEREFROM 1111 lhpt porlhm thereof, lying bolow tho nah1r11I ordlnnry hlgl1 w11tcr lino or 

Date of Balo: 11/9/2018e.t11100 AM 

BRECK000086 
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..... "' .. 1 
· 587470 101LJ01s Page 2 of 2 

Place of Sale: 31 S. Main Street Yerington, Novada 89447 
Lyon County Courthouse 

Estimated Salo Amount: $6661632..22 
Street Addresg or other common doslgnatlon. of real property: 70 RIVERSIDR DRIVE 

DAYrON, Nevada 89403 

Date: 10/1112018 
Sables LLC, II Nevada Limit 
c/o Ztev~ Brodnax & Steele 
94~5 Wost Ruasoll Roi.iJ1 Su 

, Las Vegas, NV 89148 
Phone: (702) 948-8565 
Bale Inform at 4) 848·9272 m .eUtepostandpub,eom 

e Iuformatfon, call: (702) 664-1774 

A notary public or other o.ffioer completing 
oertlilcate verifies only the Identity of1ho 
who signed tho docutnent to whlo this ce 
attached, and not the ltUthfuln 
of.that document. 

State of CALIFORNIA 
County of ORA.NOB 

. • 11.elow ta.ry P~bllc, personally appeared Mlohaol Busby who proved to me 
nc tDD'\ the person(s) whose neme(s) ls/aro subscribed to the within instrument 

nnd acknowledged to .<. ... ...n.t-41AlN>e/lli "/ exeoutod the samo In hlslhor/Utelr authorizod oapaolty(le11), and that by 
his/her/their algnatur (a on tho s ent tho peraon(s), or the ontlty upon behalf of which the pcrson(s) acted, 
ox:ecuted the instrumo t. 

RJURY under tho laws of tho State of Callfomla that tho foregoing paragraph Is 

THIS FIRM IS ATIEMPTINC3 TO COLLECT A DEBT AND 
ANY INFORMATION we OBTAIN WILL BE USED FOR THAT PURPOSE. 

BREOK000067 
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·''"'\ •. J 

.. John: 'r .. st~ffen (1$'.9,0) 
1 : · M{itthew. !{ .. ·Spluiev.e,1: (107 45) 
z : :Ai-ex.R. Ve!t<:).:(14~61) 

'· BIJTCID.S(lN & STEFFEN .. P.t:t;C' 
~ ·, to:mltl"W'estA1t4l'Drtv~. $\dt<i MO 
4 

:Lai(~l~l:las,.NV .8914'§ 
:Tel (702) s·&s-2:se0. 

li . ,FllX (70'2) ~'Bo-208~: 
il '.: .m1101riiever@hll.toh1e"S'al .• cQt,n· 

'/' .. Casey.J •. Nelson,.Esq. (!22~·9)· 
: "W'edgewood, l.LC 

s · .. Qffll,c~ o~~\S Oei+~~M CQ1IDl.lol 
· · ~~o Pt;it<iai $.tr~~!? Sttlt.e ~~.o 

9 ·. · 1.as Y egl\S, Ne'Y«da. 8914.6 
io: :·T~l (702~ 305.-9157 

:Frut (3.10) '7·30-59'6:1 . 
Tl . : :oa11<;iy.neJso»@wedg!i!Wllltl4-hl.01co:m 

. : A'tton1ey Jot< J)'efendant,. Oauntero1aima't1t, atld Ct.'o.1'$-P/(lili.ri!f 
12 : ,Brtcke.ntldge Property.Funa·20161 UC 

:'""\. •. y 

t~ . ; '. TlM)J JtmI<;!JAL D:®;'W:P' QOTJRT 
· 1.WO"N. CO'U;N':r:Y.~NltY:A:D.! 

t~.. ALBERT ELLIS LIN~IQOJ>l.IB, JR,, and ,5ia~o No~; t11l$JO:V-0.11~.2 
1s 'VICENTA LINCICOME 0eptNcr.: 

: . t 

Jli· · · Plaintiff. DEGf.u\'.RATIO'N DlT S'CJP:PQRT QF • BRJ.eC!<EN.RIDGlll PR'~JP.ER'I;YF.UND'20l6 
. 1'1 : LLC'S MOTION :von;~mv.JJ.\1'.ARY 

v. JUD.G<MENJ! AGAINST PL.IDrI'IFF 

lS: " 
.. ~ · SABLES, LLC, a NeV'ad'~ limitecl'. lfa:bilify 

f'l .. : Ce113ipany.
1 

'llS !ru-stee qf tbe 'Deed Qf Trust j!iven ; ' 
!XO ·;. by. Vi~el).4. Ll:ndciome and aa.tbd fJ./23/200tf ;. 'F! AY 

! SiBRV'.tCINO~ :C..LC, a: DelaWffrc limited liabfilty-
21 . ·cam.pa.tty ahd·suosi!iliW'Y bfPayP.l.nrul.olal, LLC.; 

: ·. l'·R0F-.t0:l3"MF LEET.At. TITLE ".IR.US'l.' b.y U.S. 
~ : · 'BA:NK.i N.1\-., Ill! Legal Title ';I'ro&oo; for B;f,NK 
.23 '.· Q!f? AM.ElUCA...N.A.;J3E::ECKENlU.PttE 

. PROPERTY FUNP 2Q111& NB'WRBZLLO .dba: 
~4 . S}IBL'LPOINT MO.RTGA{!}B SERVICING, 
2: : LLB; 19'Qct CAPl'tA1;TRUS'1'tr, lrtu.s. .. 
5 : . BANK TR.US~ N:ATl:O~A,L .f.\$SGJ.CJ'.ATION; 

P.fl·:' .. :tv.ioMM2018M}tet2 p.ir\1,.DO)i!~ lu$Q,, 

'1.7 D'efet1.dants. 

i-s > ANDRfil.A.TBD MATIBRB'. 

, • ,; •• , " • • ·: .. ;",:"' ........ •:: • • .·.·:-.1'.r-n'"'';r'. , .. , 1 ......... , ........ • ............... , ......... •··... ...... .. • .... 1 ......... r .. .rr t:".'. 
1 

J 

• • • • ' "''" '" " I "' • '' 

...... -· ·-·----·-·-·--···-· ..... ' 
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I ·!Un an authoi'lzed 1tg~nt .of Breebm;id°ge P.r0party .. fand 2-0161 LLC .{11Breokemidge11
). 

4 '2. I ·!!ID. .cotllpe'tent to te$tify ta. th~ ,m~tter~ i\BS~~ic;d h~e~ ·Q.f whi.ch r ha"l~ P,~Ql\al 
s · browled$e, e:x:pe~t"ir.11 te.-lli.ose matt~ta- stat~d upon itlfo.tmntlon. :lll'lcl; beliet: As. to those matter& stated 

·' 
·6· . i\lpOn information and belief~ i believe them. 'fo be· 1rue: i n:ia,ke this 4e9J!\1'~"fipi;t ·i.r,i. ~ppqrt ut' ·. 
1 ,. 

:Bre.cke.nr.l:d.ge '.s tno'tlon fG>r- s11,m;r.n11rv·j~<fgm&nt a;gQil)St Plaf1ltlf:fs, .8 . . -:r-r-r . 
. :i 

9 
. S. On J1'.nllacy 4, 2019 ,, Ereokemidg~ putobaaed .i:ea1pi:opoqy·19cated ~t 7.('j Rive~si:d~ Prive~. : 

" 

.ts . ' 5, B11eckerufdge relied on. 1:he fact. that tq9. n(i)ti.o~ FGreolC'1aUJ:e ·.SEllq wap. "V'Qikl. b:ecaus.e · 

" 
16 . .l>lamtifr.s.feiled ~o posJ; :the ·0ourt-otd~:red· b.o"»cJ, 

17 ' 6. Breckenrldge had.no ·rolo Jn .tills. di:iputo prl"G>r to it~ pµrohJU!e of ~he 8uPJevt Pr~perty at 

Hf . 
· , the Foteotosure Sale, 

19 ; 

·~n. 
7. 

2l · :In fhe Fol.'eclo~uro Sale a,.nd !iJ1.Y :d~m, tltl!l', ·ot i'.P.te:re8t fhaf Plaintiffs! pi:~v1oualy had iii the Subject 

:ii J?rop.e~ :hi!s :been te1minati;itl t;y way of·tbe F0reofosure Sale. 

I deciwo:l,lD.dor pe.na1ty o(eezj.acy: of the laws: of the.United States .and. the Stato otNwado: 

til~t these faets: t,l!O :1bi~ to. the ~est of m.y I<i:to'Wladge and belier. 

2<1 fl{ 

2.7' /It 

28 l(f, 

,, ..... ..::-..:··: '''"",' •;,:···:.. •:.·~ •· .. ·.r'r;-,-:-i-"'~"1 "' · • ., ...... , .... , .. - .................................. . 

. .... --··--·-·--·-·-·----· 

AA03950



:Ai,'(ftmtm.£011 pUrsl:lant fq NM 23pJI:O'EfJ.· Tti.e undcmigµ.ed does hcrobj' ·a'ffuni '(hat the pre~edil:ng. 

2· doeument filed ih this ~ou.rt. Clo.es.not contaitr the sooial securit3n1um.ber of anr. 

~ I 

.. 
6 

7· 
·:; 

8' 

fl 

l~ 

.11, 

.1~ 

'13 

14' 

1~ I ' 

16· ·: 

1.i : 

.16 

19' 

'.ZO 

ti. 

?.2 

23 

~II> 

.7:6 

-~· 
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1.--'--------i~~).__ ___________ ;'~)~-------~ 
I 

.1t' r' 

70 RIVERSIDE DR 

A.P.N.; 029·40l-17 

RECORDrNO REQUESTED BY: 

AND WHEN RECORDED TO: 
Drecl<6Dtldge l'ropct1y ll'und1 20161 LLC 
2320 Potosi St. Slit 130 
Los Vcgos1 NV 89146 

Forward Tnx Stot~111en~ to 
tbe address gl11e11 ahovo 

T.S, fl l64l3?7 
Ord~r /I: 160069595-NV·YOO 

Doc #: 591393 
01/aS/2018 08121 NII Pago11 of2 

OFFICIAL REOORI> 
l\tqUUled BYI l'IRBT AMERIOAN YIYLll JNSUAANoll o 
Lyon County, NV 
Margie Kasa~bQum, ~et:order 
!Ito: 4$8,00 RPTT: $1,14U,fi6 
l\ooord•d llyr tnhumltdAd 

SPi\Cll A80VB ~11'/B fOR IU?CORDllR'8 USB 

TnUSTEE'S DEED UPON SALE 

'i'ran•~Tains \\\..\CQ.SS 
Tue 011111~ Heroin Wf.S NOT thG Porccloslng Bmallolory, 
Tho Amount of tho Unpaid Debi was $6? 1,2.49~7 
Tho Amowil Pold by tho Oranll"I wui$194,00&,0l 
Sold Property ls IP tho Clly oft>A VTON, Counly orLyoo 

8ADLl!S1 l..iLC, a NoYDda llmlled ll11blllly compony1 RS Tl\ISle~, (whcrm 'o detlgnated In tho Deed of 'l'tus1 
hereunder moro partlcuhll'ly desorlbsd or 1111 duly appoln~ Tl\ISleo) does hereby GRA l'lT and CONVEY to 

Breckenridge Property Fund, 2016, L'LC . 
(h~ln called 0!111ltoe) bot wllh1>~t covenanl orwlltl'llllty, exprcS!ed or lmplled, ull r!ghu, tlllc 1111d ln1¢1'e:il oonvoyod 
lo and now held by It as TlllSlco \lllder !ho Deed ornust In Md lo tho propct1y sltuotcd In tho county ofLyoa, Sisto 
ofNovnd11, dC$mlbod es follows: 

THE LAND RllJJDRlIBD TO HEREil'I BELOW JS SITUATBJ> JN THE COUNTY OF LYON, STATE OF 
NEV ADA, AND JS DESCRIBED AS 110LLOWSt 
All that certain rCDI prop6rfy $Jh111lo 111 tb~ County of Lyon, Slalll orN~vada, d1>Scrlbcd ns followsr 
Lot 41111 shown on the official map of GOLD CANYON :ESTATES, PHASE 21 Ried In the omco oftba Lyon 
Co11111y1 Ncvnda Retorder, on Ocfober 2012005, as DocuP1ent No, 365687. 
EXCEPTlNG THElUWROM all tho~ portion tbereor, lylu1 below the nntunl ordlnny high water line of the 
Ca rsoa ruver. 

Property Addn::ls; 70 IUVERSIDE t>IDVE1 DAYTON, Nevad11 ll940;J 

This oonvcywico Is mRdo In compllencc wlili tl10 tcnns and provlsloM of the Deed of'ITilst exeout~ by VICENT.A 
LINCICOME, A htARRJRP WOMiW llll 'l'l\18tor, dated 5123/1007 of the Official Rerords In !he oflico of !he 
Rceordcr ot L1011

1 
N~vada under tho ftllthorlty and powors vooted In lho Tntsloo dC81gnatod In tho peed of 'l'Mt or 

lU tho duly Appointed Truslet, del\Jull hllvlng ocourml. under lho D~d ofTl\L'lt punut111t to th~ Nollce orBmcb 1111d 
Ele1:tloo to Sell \llldor tho Dood of 'l'l'\lsl recorded on 5/lS/'Z007, II! Instrument No. 4t71501 The aubJtcl Dml or 
Trusl wM modlned by Lonn Modln®tlOll l\gnel!len1 recorded as lnslnlment 475808 Olld record11d on 5/4/10111 

of officlal reeor&, 

BRECl<OOOOZ6 

------ ····---· -·-·-----
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iJ 

A.P.N.: Ol9-40lw17 

:RECORDING RBQUBSTBD BY1 

AND WHEN RECORDED TO; 
Di•ocke11rldge Properly Fund, 20161 LLC 
2320 Potosi St, Sta 130 
Las Ve1i11s1 NV 89146 

ll'orw11rd TaxStntomen~ to 
tile add1·ers given n bovo 

J?ecortlcl As.Alt At.com11Jotlmflon 
Only Wllhont LloIJDlty 

T.S, If. 16-42397 
8PACl3 ABOVE LINB l'OR RBCOIUJBR.'ll UBB 

Ordor #: 160069595-NV-VOO 

TRUSTEE'S DEED UPON SAL:E 

'TronsforTuic:S \ \'v\CQ, S$ 
Tho (lronteo EJoroh1 WAS NOT U10 Por~loslng Donofio(my, 
Tbo Amount of tho Unpaid bebtwos $671114!>.3'1 
Tho Amount Pqld by the Onmtce WQ~ $7.941000.0t 
81\ld Property ls le tl111 City of DA '!/TON, CoUno/ of Lyon 

SABLES, LLC, R Nevndn llmlt11d llRblllty oompany, ae Truah,o, (whe1·011a ao doslgnatod In the Deed of Trust 
horeimder moro Plll't!oulqrly desorlbecl 01• qe duly n_ppolnted Truslel!) does hereby GRAI'!T and CONVEY to 

BreckenddgD Propel'ty Fund, :2016, LLC 

(herein called Grantee) but without covenant or warranty, expressed or lmpJled, all 1'lght11 title and interest conveyed 
to and now llel4 by it as Tiwtco undor lho Doed ofnuat fn and to th11 property situated Jn the county of Lyon, Sll!to 
ofNovnda, dosorlbod Ill! followa; 

T.Hm LAND llF.ERRED TO RDRRIN BlllLOW LS SITUA'X'.ED IN TJ:Illl COUNTY OF LYON, STATE OJ)' 
Nl!lV ADA, AND JS DESCRIBED .AS FOLLOWS: 
All tb11t certain rool property .dluote ln tho County of Lyon, StAto ofN&VRclll.1 desorlbod RB foUowsr 
Lot 42 as shown on the offlclnl map of GOLD CANYON ESTATlllS,l'HASE2, !llad In tho office of the Lyon 
County, Neynda Rllllordor, on October Z012005, 111 Do11ume11t No. 365687, 
EXCEPTING THEREFROM 111! thnt p01•t1on the1"11or, JyJng below tho 1111turnl ordhuwy high wnter line of the 
CnrBon Rive1•, 

Proporty Address: 70 IUVERSIDEDRIVE1DAYTON1 Novnda 89403 

Tb.ls oonveynnoe is made In compllanoe wilh tho terms end p1·ovlsioll$ of the Deod of Trust executed by VICENTA 
LINCICOME, A MARR.Dm WOMAN ns 'l'l'uslor, duted 'J/'1/J/2007 of lbo Officlnl R.ccords in U1c office of lho 
lliloordcr of Lyon, Novad11 undortho PUthodt)' cmd powors voated In tbo fuate11 do1fgnalod hi !ho Dood offuat or 
as the duly 11ppol.nted Trustee, deftiulthavlng ocourred under tho Deed of Trust pursuant to the Notfoo ofBreaob. ond 
Elooelon to Soll under tho beod of Truat reoorded on 5/lS/7.007, as Iusll'ument No. 4071501 The aubjeot Daocl at 
Trust wns tnodlttad by Lonn Modlficatlon Agroomont reoorded Qd Iwill'llttlont 475808 nnd rooordod on 5/4/lOi 11 
ofofflolnl reoorda. 

BREDK000026 

. ···1 
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TRUSTEE'S DEED UPON SALE 

T,S, #; ~6"-42397 
Order#: 160069595-NV·VOO 

Tl'uatoo having compllod with all 1ppllcablo sbltutory xoqulromcinls of tho Btato ofNov11d11 and pcirforro.cd nil du.tlos 
requlrod by tho Doed of Trust lnolud!ng sendh1g n Notlco ofB1·eao11 ~d Bloctlon to Soll within tM days aft(ll' ite 
recorillng and a Notice of Sale nt 1011St twenty days prlor to the Sale Dato by oor111ied retur.n reoelptm1dl, postage p1·e· 
paid to each person ont!tled to notlco In oompllanco wlth Nevada Revised Statutes 107.0BO, 

All requirements perNovada Statutos rege1·<Ung tho m111llng1 personnl delivery and publloe~lon of oopfos ofNotloo of 
Dolilult end Bleotlon 1o Sell undorDeod ofTruat and Notloe ofTruateo1a Sale, and the posting of ooplos of Notice of 
Ti·uetee'a Sel11 have boen compliod wlth. Tn1stel'j in oompUauoe with sitld Notllle ofTl'lleteo'a sale and In exol'olso of 
its powe1"S under said Deed of Trust sold said raaJ proporty at publlo 11uotion on 1/4/2019. Gt'antee, bolng tho hi ghost 
bidder at aald aala beoamo tho put•ohaaor o.fsaid prop111ty for th11 amoubt bid, bolng $ $2941000,011 ln law.f\11 monoy 
ot'the United Statos, in pro i:mr, receipt there oflB h11reby aoknowledgedin f\lll/partlnl s~tlsflleUon of the debt s11oured 
by 3ald .beod of Trust. 

In wltness thereof; SABLES, LLC, 11 Nevada limited Uablllty company, as 'Ihlslee 
bo l1oreunlo affixed, 

Onto: 1/15/2019 

Ge!l:fi'rey Nenl, Trus ee Snle Ol'f!eer 

~ 
A notiiry public or other officer completing this cortliloate · N6Pr' \ 
vorlftoo only the ldontity of tho Individual who signed !be 
dooumont to wllioh thfa oortifioato la attaoh11d, 11nd not tho 
truthfulness poourao or viilldl of that dooumon!. 

state of CALIFORNIA 
County of ORANGE 

On l/1512019 bofore mo, lho undorslgnod, J, Devolasco Notwy Publlo, porsonally appeared Geoffrey Noal who 
proved to me on the basis ofsatlstllotory ovldonoll to be the p11rao11(a) whoso name(s) ls/lll'o aubsol'lbed to tho within 
lllstrum.ont and.nokn9wledged to mo thatpo/sh,eltl).ay oxeoutad the samo In hfa/hor/tholr 11ulhorlz~d oap11olty(IN), ancl 
thqt by hls/hor/t:holr slgnature(s) on tbo lnstrumont tho pcrson(s), or tho cmtUy'upon behalf of whloh tbe person(s) 
aoted, oxecutcd the lnstrumont. · 

l octtlfy uuder PENALTY OF PERJURY undor the l11ws of tho Stato of Clllltbmlft that the foro~olng pllf11graph IQ 
truo and oorroot. .J, ~ e. \ 0\.'2.C.O · 

·~d\~~~LW.t~~11aa .. 1 r'" J, oeveLASCO J /Ii Notury Publlo • Oalllornla 

~ 
Oronoo Ot>unly 

oomn11net1>n ti 2m1as 
! _.._.Jd't~~e.t!~~~.g,~ .. 

Slgnotoro ~r-+.-"--cf'C"'Y"'"-llL--'---------(Soe.1) 

J .·~-€1\ ClSc O 

BRECK000027 
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STATE OF NEV ADA 
D5CLAR.A'IION OF VALUE FORM 
1. Assessor J>arcol N\llllber(s) 

a)· 029-491-1'1 
!>) __________ _ 

~----------~ 
d)·------~---..-

r•'°'\ .. I 

2. Typo of Properly: 
a~ ~ Vao1111! Land b) Single Fam. Res. FOR RBCORDBR1S OPTIONAL USE ONLY 
o Condofl'wbhse d) 2·4 Plox . Book1 Page ____ _ 
o Apt, Bldg f) Comm'f/lnd'l Dntci ofReoordfTig: ______ _ 
g) Agricultural h) Mobile Homo Noles; 

Other _____ _......,__ __ _ 

3. a. Total Value/Salos Prloo of Property 
b, Deed In Lieu ofForeclosure DJ1Iy (value of property) 
o, Trensf'o1• Tax Valuo: 
d. Real Prope1•ty Ttanater Tax· Due 

~. ff Exemption Clalmed: 
11, Tra11Bfe1• Tax .Exomp!lon plll' NIU! nS.090, Sootlon __ _ 
b, Bxplnin Reason for Exemption:. _______________ _ 

S. Partial Interest: Peroontago being lransferred1 •\OJ % 
Tho undersigned dcolaroa and aok11owh1dgos1 under peball;y of perjul'y, pursuant to 

NllJ3 375.060 and NRS 375,1101 that tho lnfol'.n111tion provided Is correct to the best of their lnfonn11Uon and bcillef, 
and c1111 bci supportod by documontatlon If oe.llcd upon to substeuffate the information provided ho1•eln. Furthermol'e, 
tho parfios agroo that dlsallowanoo of any ol11lthod oxompHon, or other dotennlnntlon of'o.ddltlonal tax due, may 
rosult Jn 11 penalty of 10% ofthotaxduoplus lntorostat 1%pcrmonlh, Pursuant to N.RS 375.030, tho Buyer and 
Seller shall be jointly and sevo1 blo for nny addltlonal lllllount owed, 

Capaeity~A~G=E~N~T _____ _ 

Signatur...__ _____________ _ Capaoity~A~G=EN~I _____ _ 

SEl,Lll:R (GRANTOR) INFOn.MATION 
(REQumED) 

PrintNam5: Sables, LLC1 o.. ~t.Jo.C).c.. 
\tM1-.\-e ct \)A.I.Oil~ ~L\ 
Address: 37 53 Howard Hughes P111·kway, 
Suite 200, Las Ve.g!IS, NV 89169 

:rn.rmR (GRA.fil'EE) INFORMATION 
(REQUIRED) 

Print Name: Breokenrldgo Ptope1ty Fund> 
2016,LLC 
Adqxoss: 2320 Potosi St. Ste 130 
L11s Vegas, NV 89146 . . 

AB A PUBLIC RECORD THIS FORM MAY BE RECORDED/.MICROF'ILMED 

BREGKOOOOZO 
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THREE"DAY NOTICE TO QUIT 

TO: VICENTA LINCICOME 
TENANT AND SUBTENANT AND ALL OCCUPANTS 
70 RIVERSIDE DR. . 
DAYTON, NEV ADA 89403 

Or any occupants of the above-named property 01· any persons in possession of the above­
mentioned property, 

PLEASE TAKE NOTICE that the above-described real property has been sold at a 
foreclosure sale, pursuant to NRS l 07 et seq., and VICENT A LINCICOME is no longer the owne1· 
of the above-described real property. The new owner is BRECKENRIDGE PROPERTY FUND 
2016, LLC. 

YOU ARB HEREBY NOTIFIED AND DEMAND IS MADE that you surrender 
possession of the propel'ty to the undersigned at or before noon of the third (3) day after 1·eceipt of 
this Notice pursuant to Sections 40.255, 40.280, and 40.290 to 40.420 of the Nevada Revised 
Statutes, 

YOU ARE HEREBY NOTIFIED that if you are a tenant of the p1·ior owner of the Propeity, 
you are to refe1· to the Notice to Tenant which is attached as Exhibit A to this Three-Day Notice to 
Quit. If you need another copy of the Notice to Tenant, please contact the unde1·signed below. 

UPON YOUR FAILURE TO VACATE OR SURRENDER THE PREMISES AS 
DEMANDED, the undersigned may apply to the Dayton Township Justice Court or othel' court of 
appropriate jurisdiction, for an order from the Court granting BRECKENRIDGE PROPERTY 
FUND 2016, LLC possession of the property. Upon the Court granting such an order the Court 
may direct the Sheriff or Constable of the County or City to l'emove the occupant within twenty­
four (24) hours after ~e~ of the aforesaid order, 

DATED this 'f__ day of Januaty, 2019. 

WEDGEWOOD, LLC 

CASEY J. 0 , ESQ. 
Nevada Bar# 12259 
Office of the General Counsel 
2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 

Attorney for Plaintiff 
Breckenridge Property Fund 2016, LLC 
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NOTICE TO TENANT 

TO: VICENTA LINCICOME 
TENANT AND SUBTENANT AND ALL OCCUPANTS 
70 RIVERSIDE DR. 
DAYTON, NEVADA 89403 

PLEASE TAKE NOTICE that tl1e above~described real pToperty has been sold at a 
foreclosure sale, pursuant to NRS 107 et seq., and VICENTA LINCICOME is no longer the owner 
of the above-described real prope1iy. The new owner is BRECKENRIDGE PROPERTY FUND 
2016, LLC. 

YOU ARE HEREBY NOTIFIED OF A CHANGE OF OWNERSHIP, The new owner of 
the property is BRECKENRIDGE PROPERTY FUND 2016, LLC, 2320 Potosi St., Ste. 130, Las 
Vegas, Nevada 89146. · · 

YOU MUST CONTACT US AND ESTABLISH YOUR BONA FIDE TENANCY in the 
property within three (3) business days of receipt of this Notice. 

IN ORDER TO ESTABLISH YOUR TENANCY, within tlu:ee (3) business days pf receipt 
of this Notice you must furnillh a copy of your fully executed, current lease or rental agreement 
and proof of all past payments to Breckenridge Property Fund 2016, c/o the owner's attorney, 
Casey J. Nelson, Esq., at 2320 Potosi St., Ste. 130, Las Vegas, Nevada 89146. Failure to produce 
valid documentation clearly demonstrating a bona fide tenancy will result in eviction proceedings 
immediately being brought against all occupants. 

A LEASE OR TENANCY shall be conside1·ed bona fide only if: 

1) The mortgagor/prior owner or the 9bild, spouse, or parent of the mortgagor/prior owner 
under 1he contract is not the tenant or occupant; 

2) The lease or tenancy was the result of an arms-length transaction; and 
3) The lease or tenancy requires the receipt of rent that is not substantially 1 ess than fak maiket 

rent for the prope1ty 01• the unit's rent is reduced or subsidized due to a Fede1:al, State, 01· 
local subsidy 

The new owner reserves the right to challenge the authenticity and validity of any pu!Jlorted lease 
01· tenancy based upon other terms, conditions, or factors which appear fraudulent or which are not 
othe1wise standa1d tenns within residential leases in the geographic area. 

YOU ARE HEREBY NOTIFIED that if you are a bona fide tenant 01· subtenant in the 
property, you must still vacate the property within either 1) 90 days Qf this notice; or 2) upon 
the exph'ation of the remainder of the term of your bona fide lease, whichever date is later. 

YOU ARE HEREBY NOTIFIED that you must continue to pay rent to 
the new owner throughout the remainder of your tenancy in order to avoid 
eviction proceedings being brought against you for non-payment of rent. 
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Rent shall be remitted to BRECKENRIDGE PROPERTY FUND 2016, LLC at 2320 Potosi 
St., Ste. 130, Las Vegas, Nevada 89146. Your failure to pay l'ent to the new owner throughout the 
notice period or comply with any other term of the agreement or applicable law shall constitute a 
breach of the lease or rental agreement and may result in eviction proceedings. 

YOU ARE HEREBY NOTIFIED that upon your failure to timely establish your.tenancy 
01· upon you1· failure to fully vacate or surrender the premises as demanded, the undersigned may 
apply to the Dayton Township Justice Court or other court of appropriate jurisdiction, for an orde1• 
from the Couit granting BRECKENRIDGE PROPERTY FUND 2016, LLC possession of the 
pl'operty. Upon the Court granting such an ol'de1· the Court may direct the Shel'lff or Constable· of 
the County or City to remove the occupant within twentywfour (24) hours after the receipt of the 
aforesaid orde1·, 

DATED this ltJt;; of January, 2019. 

WEDGEWOOD, LLC 

Nevada Bar 
Office of the General Counsel 
2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 

Attorney for Plaintiff 
Breckenl'idge Property Fund 2016, LLC 
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Attorney or Party without Attorney: For court Uss Dnly 
Wedgewood, LLC 
Casey J. Nelson, Esq. (SBN 12259) 
2320 Poto.SI Street, Suite 13.0 
Las Vegas, NV 89146 

Telephone No: (702) 305-9157 

Attorney Fcir. Plalntlff ~r No. or Fiie No.: 
0 RIVERSIDE DR. 

Insert name of Court, cmdJudlc/a/ Dlsrrlct and Branch court: 

Pldntlff, BRECl(ENRIDGI: PROPERTY FUND 2016, LLC 
Defendant: VICENTA LINCICOME; TENANT AND SUBTENANT AND ALL OCCUPANTS 

AFFIDAVIT OF SERVICE I Hearing bate: 
' 71m,e: 

I Deptlf)/v: Case Number: 

1. At the time af service I was at least 18 years of age and not a party to this action. 
' 

2. I serv.ed copies of the Three-Day Notice to Quit, Notice to Tenant 

3, a, Party served; Vicenta Lincicome; Ten~nt and 51.lbtenant and All Occupants 
b, Person served: Posted 

4. Address where the part;y was served: 70 Riverside Drive, Dayton, NV 89403 

5. I served the party: 
a.By Posting. bn: Mon, Jan 28 2019.(2) at: 02:20 PM by posting a copy of the documents In a conspicuous place on the property. 
b. By Malling. on: Mon, Jan 28 2019 by malling a copy of the documents, addressed as shown 111ltern4, via Certlned Mall Issued 
by United States Post Office from: Las Vegas, NV. 

6, P!!tson Who Served Pflpers: 
a, Toni Ruckman (~·052005, Washoe) 
b. FIRST LEGAL 

2920 N, Green Valley Parkway, suite 514 
Henderson, NV 89014 

c. (702) 671·4002 

PUf5Uaht to NRS 53,045 

d. Tile Fee forservlce was: 

7. I declare 11nder penalty of perjuty under the laws of the State. of Nev(J(fa thi:Jttheforegolng Is true and correct. 

01/29/2019 

(Date) 

AFF.IDAVIT OF 
SERVICE 

(Signature) 

3(112509 
(55105770) 
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1 Case No.: 18-CV-01332 
i,~1\'(A St.LIR:f.·;; 

Ci11.:~ i A:P1l'-ij$l i~!1T"'~ 
f IJiD J!JJfCl.~L D;S; f{

0/C r 
\fil';iotii'.i "f O'l<r1 2 Dept. No.: II 

·· · ·-----.. ······---...... Pri~!l: v 
3 

4 

5 

6 

7 

B 

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEV ADA 

IN AND FOR THE COUNTY OF LYON 

10 ALBERT ELLIS LINCICOME, JR. and 
VICENTA LINCICOME, 

11 

Plaintiffs, 
12 

vs. 
13 

* * * 

14 
SABES, LLC, a Nevada limited liability company, as 

15 Trustee of the Deed of Trust g] ven by Vicenta 
Lincicome and dated 5/23/2007; FAY SERVICING, 

16 LLC, a Delaware limited liability company and 
subsidiary of Fay Financial, LLC; PROF-2013 M4 

17 
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal 

16 Title Trustee; for BANK OF AMERICAN, N.A.; 
BRECKENRIDGE PROPERTY FUND 2016, A Utah 

19 limited liability company; NEWREZ, LLC, d/b/a 
SHELLPOINT MORTGAGE SERVICING, LLC 

20 
substituted in for DOE 1; 1900 CAPITAL TRUST II, 

21 BY U.S. BANK TRUST NATIONAL ASSOCIATION, 
substituted in for DOB 2; MNCM-2018-NPL@, 

2 2 substituted in for DOE 3; and DOES 4-10, 

23 Defendants. 

24 

25 
I. STATEMENT OF THE CASE 

26 

ORDER ON 
BRECKENRIDGE MOTION 
FOR SUMMARY 
JUDGMENT 

On March 18, 2021, Breckenridge Property Fund 2016, LLC ("Breckenridge") filed a Motion 
27 

for Summary Judgment. On April 15, 2021, the Plaintiffs filed an Opposition. On May 10, 2021, 
28 

l 
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1 Breckenridge filed a Reply. 

2 II. ISSUE PRESENTED 

3 Should the Court grant Breckenridge's Motion for Summary Judgment? 

4 

5 III. SUMMARY OF DECISION 

6 

7 

B 

The Court finds that no genuine material issues of fact exist and Breckenridge is entitled to 

summary judgment as a matter of law. 

9 IV. PRINCIPLES OF LAW 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

25 

2? 

29 

A. Standard of Reyiew 

NRCP 56(c) requires a court to enter summary judgment in favor of a party when the 

"pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if 

any, show that there is no genuine issue as to any material fact and that the moving party is entitled to 

a judgment as a matter of law." NRCP 56(c). A genuine issue of material fact exists where the 

evidence is such that a reasonable jury could return a verdict for the non-moving party. Posada v. City 

of Reno, 109 Nev. 448 (1993). 

When reviewing a motion for summary judgment, the evidence and all reasonable inferences 
\ 

drawn from the evidence, must be viewed in a light most favorable to the non-moving party. Rtchards 

v. Republic Silver State Disposal, Inc., 122 Nev, 1213 (2006). Summary judgment is appropriate and 

"shall b~ rendered forthwith'1 when the pleadings and other evidence 011 file demonstrate that no 

"genuine issue as to any material (remains) and that the moving party is entitled to a judgment as a 

matter oflaw. Woodv. Saje·way, Inc., 106Nev. 601, 603 (1990). 

B. NRS 40.010 

2 
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10 

ll 

l2 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

NRS 40.010 states, "An action may be brought by any person against another who claims an 

estate or interest in real prope11y, adverse to the person bringing the action, for the purpose of 

determining such adverse claim," 

D. 

E. 

v. 

NRS 111.180 

NRS 111.180 states: 

l. Any purchaser who purchases an estate or interest in any real property in good 
faith and for valuable consideration and who does not have actual knowledge, 
constructive notice of, or reasonable cause to know that there exists a defect in, or adverse 
rights, title or interest to, the real property is a bona fide purchaser. · 

2. No conveyance of an estate or interest in real prope1ty, or charge upon real 
property, shall be deemed fraudulent in favor of a bona fide purchaser unless it appears 
that the subsequent purchaser in such conveyance, or person to be benefited by such 
charge, had actual knowledge, constructive notice or reasonable cause to know of the 
fraud intended. 

NRS 40.250 

NRS 40.250 states:. 

A tenant of real property or a mobile home for a term less than life is guilty of an 
unlawful detainer when the tenant continues in possession, in person or by subtenant, of 
the property or mobile home or any part thereof, after the expiration of the term for 
whfoh 'ft is.let to the tenant, Iii all cases where real property is leased for a specified 
tenn or period, or by express or implied contract, whether written or parol, the tenancy 
terminates without notice at the expiration of the specified term or period. 

FINDINGS OF FACT 

1. In May of 2007, Vicenta Lincicome financed a property known as 70 Riverside Drive, 

Dayton Nevada 89403 with a loan in the amount of $381,150.00 secured by a recorded 

deed. The deed of trust identified Sierra Pacific Mortgage Company, Inc. as the lender and 

Mortgage Electronic Registration Systems, Inc. "MERS" as the beneficiary and nominee of 

the lender. Vicenta Lincicome executed documents creating the deed of trust and note and 

understood she had a 30-year n1aturity date. 

3 
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15 

16 

17 

lB 

u 

20 
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22 

23 

24 

25 

26 

27 

28 

2. On August 15, 2011, MERS recorded an assignment of the deed of trust, trnnsfening the 

interest in the deed of trust to BANA, Successor by Merger to BAC Home Loans 

Servicing, LP FKA Countrywide Home Loans Servicing LP. 

3. On November 25, 201 S, HANA recorded an assignment of the deed of trust transferring its 

interest to U.S. Bank. 

4. In mid~2008, the Plaintiffs defaulted on the loan making less than ~en payments. 

5, In Jan';lary 2009, the trustee under the deed of trust at the time_ recorded a notice of default. 

6, In July 20.09, BANA offered the Plaintiffs a loan modification agreement "LMA," The new 

loan balance was $417,198,58, The Plaintiffs were provided a post office box to send 

payments. 

7, BANA accepted the first modified payment from the Plaintiffs in person at a BANA branch 

in Carson City on September 1, 2009. The Plaintiffs attempted to make the second 

payment at a BANA Branch but it was rejected as BANA's computer systein did not 

recognize the LMA. The Plaintiffs believe the breach of LMA occurred in 2009 and their 

deposition testimony states they were aware of the breach at that time. 

8. The Plaintiffs made no other attempt to rnail the payments. BANA then notified the 

Plaintiffs in October· of 2009 stating that the loan had not been modified. However, then 

BANA signed the LMA and recorded it in March of 2011. 

9. Jn April of 2010, the Plaintiffs filed for Chapter 13 banlauptcy and listed the debt for the 

property at $381,000. The Plaintiffs made no payments at the time of bankruptcy filing or 

during the bankruptcy. The Plaintiffs did not challenge the underlying obligation. 

4 
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10. BANA offered the Plaintiffs a modification in April of 2012 but the Plaintiffs made no 

payments on the offer. BANA offered another modification on April 2015 but the loan was 

service released to Fay Servicing prior to the final payment. 

11. In January 2015, the Bankruptcy court terminated the automatic stay as to BANA. A final 
\ 

decree was filed by the Bankruptcy Court in July of2015. 

12. On November 3, 2017, Sables, as trustee under the deed of trust, recorded a notice of 

default. 

13. On December 1, 2017, Vicenta Lincicome .filed a petition fo1· foreclosure mediation 

assistance in the Third Judicial District Court, 1'7-CV-01346, naming Sables, U.S. Bank 

and Fay Servicing as interested parties. 

14. The Mediator's Statement indicates that Vincenta Lincicome was represented by Geoff 

Giles, Esq. at the Mediation. The Plaintiffs agreed to a Deed in Lieu of Foreclosure. All 

parties signed the statement on April 3, 2018. The Plaintiffs had the opportunity to make 

three p~yments of$2462.30 as an offered trial period plan. The payments had to be made 

on April 1, 2018, May l, 2018 and June 1, 2018. 

15. The Plaintiffs decided not to make the payments. The Plaintiffs did not provide the deed in 

lieu of foreclosure. A certificate for foreclosure was issued. 

16. The Plaintiffs did not place the required mo.nthly payments in a bank account or escrow 

account. Plaintiffs spent all of their income on either items. Plaintiffs do not have 

I 

sufficient funds to pay off what is owed under any theory as to what instrument controls the 

computation of what is owed, 

17. In depositions attached to the Motion for Summary Judgment, th~ Plaintiffs admitted that 

they could not afford to make payments on the mortgage. The Plaintiffs have never averred 

5 
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15 

16 

17 

10 

19 

20 

21 
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23 

24 

25 

26 

2? 

28 

VI. 

to the Court that they are ready, willing, and able to perfo1m on the original mortgage or 

subsequent modifications, 

18. The foreclosing party recorded a Notice of Default and Notice of Sale against the subject 

property, 

19, On Novem her 7, 2018, the Plaintiffs filed a complaint for injunctive relief, contractual 

claims and declaratory relief regarding the foreclosure sale of the subject property. ' 

20. On November 8, 2018, th~ Plaintiffs recorded a lis pendens on the subject property and 

then filed an Application for Ex Parte Restraining Order, Preliminary Injunction and 

Permanent Injunction with the Court. 

21. On December 31, 2018, the Court entered an order enjoining the foreclosure sale if the 

· Plaintiffs posted a bond in the amount of $172,610.67 and additional security in the amount 

of$2,105.10 per month thereafter. The Plaintiffs did not file the bond. · 

22. The foreclosure sale went forward on January 4, 2019, and Breckenridge purchased the 

property for $294,000.01. 

23. On January 25, 2019, the Trustees Deed Upon Sale confirming Breckenridge's purchase of 

the subject property was recorded. 

ANALYSIS 

The Court incorporates the legal findings, factual findings and ·analysis contained in its 

separate "ORDER DENYING PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT/ 

GRANTING MOTIONS FOR SUMMARY JUDGMENT FILED BY BANA, PROF-2013 M4 

LEGAL TRUST, US BANK AND FAY SERVICING LLC." As Breckeruidge purchased the subject 

property at the foreclosure sale, Breckenridge is entitled to summary judgment regarding their claims 

to title of the property. 

6 
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VII. CONCLUSIONS OF LAW 

Breckenridge is entitled to a motion for summary judgment in its favor. 

ORDER 

Therefore, good cause appearing, IT IS HEREBY ADJUDGED and ORDERED that 

Breckenridge's Motion for Summary Judgment.is GRANTED. 

a IT IS HEREBY FURTHER ORDERED that the hearing on Motions set for July 28, 2021 is 

9 VA CA TED, The Court found the pleadings sufficient to enter an order without argument. 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: This .23rd day of June, 2021. 

7 

./L. /."-- ' 

HON. LEON ABERASTURI 
DISTRICT JUDGE 
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Certificate of Mailing 

I hereby certify that I, (1 \J cfc_ J4, , am an employee of the Third Judicial 
District Court, and that on this date pursuant to NRCP S(b), a true copy of the foregoing document 
was mailed at Yerington, Nevada addressed to: 

Michael G. Millward, Esq. 
Millward Law, Ltd. 
1591 Mono Ave. 
¥inden, NV 89423 

Scott R. Lachman, Esq. 
Akerman LLP 
·I 635 Village Center Cir. Ste. 200 
Las Vegas, NV 89134 

Casey J, Nelson, Esq. 
Wedgewood, LLC 
2320 Potosi St., Ste. 130 
Las Vegas, NV 89146 

Shadd A. Wade 
Zieve, Brodnax & Steele, LLP 
9435 W. Russel Rd., Ste. 120 
Las Vegas, NV 89148 

Matthew K. Schriever, Esq. 
Hutchison & Steffen, PLLC 
10080 W. Alta Dr., Ste. 200 
Las Vegas, NV 89145 

Ramir M. Hernandez, Esq. 
Wright, Finlay & Zak, LLP 
7785 W. Sahara Ave., Ste. 200 
Las Vegas, NV 89117 

DATED: This L) '\r '~ay of __ ~_v_/'\._e.,,_· _, 2021. 

Employee of Hon. Leon Aberasturi 
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b IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNR OF LYON

#++++'

8

9 ALBERT ELLIS LINCICOME, JR, and )
VICENTA LINCICOME, )

10 )Plaintiffs, .

)
2. 2.

V .

) REQU/ST FoR TRANSCRIPTS
SABLES, LLC, a Nevada Iimited Iiability )12 Trustee of the Deed of Trust )company, as
given by Vicenta Lincicome and dayed )13 5/23/2007; FAY SERVICING, LLC, a )

14 Delaware Iimited liability company and )
subsidiary of Fay Financial, LLC; PROF- )

15 2013-M4 LEGAL TITLE TRUST by U.S. )
BANK, N.A,, as Legal Title Trustqe; BANK )

16 UF AMEkICA, N.A.; BRECKENRIDG! )
PROPERR FUND 2016, a Utah Iimittd ) e

17 Iiability company; NEWREZ, LLC, d/b/a )
SHELLPOINT MORTGAGE SERVICING, )18
LLC, substituted in for DOE 1; 1900 )

19 CAPITAL TRUST Il, BY U.S. BANK TRUST )
NATIONAL ASSOCIATION, substituted in )

20 for DOE 2; MCM-2018-NPL2, substituted )
in for DOE 3; and DOES 4-10. )

2 1

)Defendants,
)2 2 -,--

)BRECKENRIDGE PROPERTY FUND 2016,
23 LLC )

)
24 Counterclaimant, )

)V S .

2 5
)

ALBERT ELLIS LINCICOME, JR., an )26 ndividual; VICENTA LINCICOME, an )individual; and DOE OCCUPANTS 1-5. )27 Counterdefendants. )
2 8

ZEQU E5T FO2 TZANCCRI PT pacE j o )
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COME NOW, Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and through their

attorneys, Michael G. Millward, Esq., of Millward Law, Ltd., and Justin M. Clouser, Esq., of

Clouser Hempen Wasick Law Group, Ltd., and hereby request preparation of a transcript of the

proceedings before the District Court, speci?cally:

Judge hearing the proceeding: Hon. Leon Aberasturi

Dates of proceedings: November 20, 2018

Ap?l15,2019

February 4, 2020

Portion of Transcripts: Entire Proceedings

This Notice requests a transcriptof the above-proceedings. I recognize that I must serve

a copy of this form on the opposing parties and the court reporter in the above-referenced

mater, and that the court reporter shall have 30 days after the date that a request form is

served to (i) file the original transcript with the district court clerk; and (ii) deliver to the party
order the transcript 1 certified copy and an additional 1 certified copy for the appendix.

Respectfullysubmittew?éyof September, 2021

MILLWARD LAW, LTD.

'

ael/G. Millw/ard/zéq.
V

NSB: 11212
Attorney for Petitioner
1591 Mono Ave.
Minden, NV 89423
(775) 600—2776

PEQUEST FOP TRANSCRIPT PAGE 2 OF 2
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e e 
John T. Steffen (4390) ORIGINAL Brenoch R. Wirthlin (10282) 

2 HUTCHISON & STEFFEN, PLLC 
10080 W. Alta Dr., Suite 200 

3 Las Vegas, NV 89145 
Telephone: (702) 385-2500 

4 Facsimile: (702) 385-2086 
bwirthlin@hutchlegal.com 

5 
Casey J. Nelson (12259) 

6 WEDGEWOOD, LLC 
Office of the General Counsel 

7 2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 

8 Telephone: (702) 305-9157 
Facsimile: (310) 730-5967 
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 1            YERINGTON, NEVADA, TUESDAY, NOVEMBER 20, 2018
  

 2                                -oOo-
  

 3
  

 4                 THE COURT:  Okay.  All right.  So we're going to
  

 5    go on the record on 18-CV-01332.  We're here on the
  

 6    restraining order, and could I have the parties state their
  

 7    names for the record and counsel?
  

 8                 MR. MILLWARD:  Your Honor, Michael Millward on
  

 9    behalf of Alvarez, Lincicome and then (indiscernible)
  

10    Lincicome.
  

11                 THE COURT:  All right.
  

12                 MR. HERNANDEZ:  Ramir Hernandez, Bar Number
  

13    13146, on behalf of Fay Servicing and the U.S. Bank of Trust,
  

14    Your Honor.
  

15                 THE COURT:  Okay.  All right.  And have there
  

16    been any discussions and possible agreements or anything of
  

17    that nature before I start the hearing?
  

18                 MR. HERNANDEZ:  Your Honor, we briefly talked
  

19    about it before the hearing, but we have not come to any
  

20    resolution.
  

21                 THE COURT:  All right.  Would it help if I gave
  

22    you more time?  This is the only matter I have this afternoon,
  

23    so if you wanted to discuss for 15, 20 more minutes, I don't
  

24    have a problem.
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 1                 MR. HERNANDEZ:  After the discussions,
  

 2    Your Honor, I don't think there's agreements (indiscernible)
  

 3    possible resolution.
  

 4                 THE COURT:  Okay.
  

 5                 MR. HERNANDEZ:  With opposing counsel, unless
  

 6    opposing counsel disagrees.  If he wants to talk 15 minutes,
  

 7    I'm happy to do it.
  

 8                 THE COURT:  Yeah, do you want more time?
  

 9                 MR. MILLWARD:  Your Honor, we discussed authority
  

10    that he has to settle under certain terms.
  

11                 THE COURT:  Okay.
  

12                 MR. MILLWARD:  And he doesn't have such
  

13    authority.
  

14                 THE COURT:  Okay.
  

15                 MR. HERNANDEZ:  But I can get my client on the
  

16    phone if I need to, Your Honor, but I think we're so far apart
  

17    on anything realistic, but I think it (indiscernible).
  

18                 THE COURT:  Okay.  All right.  That's fine.  I
  

19    just always ask.  You know, it's always easier if we can come
  

20    up to some resolution and then depending how this goes, I can
  

21    always bring in a mediator if that helps.
  

22                 All right.  So as the moving party, Mr. Millward,
  

23    I'll have you go first and I did receive a copy of the
  

24    exhibits from the bank and I appreciated that.  And are there
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 1    any other exhibits or anything else?
  

 2                 MR. MILLWARD:  Those are our exhibits, Your
  

 3    Honor, that has been (indiscernible).
  

 4                 THE COURT:  Oh, these are your exhibits?
  

 5                 MR. MILLWARD:  That's right.
  

 6                 THE COURT:  Okay.
  

 7                 MR. MILLWARD:  Your Honor, with regards --
  

 8                 MR. HERNANDEZ:  Are you sure, Your Honor?  I know
  

 9    I -- my office sent a binder up here.
  

10                 THE COURT:  Yeah, I have a binder, Mr. Millward.
  

11    It's -- the first filing I have is the response to
  

12    application.
  

13                 MR. MILLWARD:  Yeah, Your Honor, the binder I've
  

14    provided starts with a promissory dated May 23rd, 2007,
  

15    (indiscernible).  So it might be the other binder to your
  

16    left.
  

17                 THE COURT:  Where is that?  Oh, okay.
  

18                 THE CLERK:  (Indiscernible).
  

19                 THE COURT:  All right.  All right.  Is there
  

20    going to be any objection to the Court considering any of the
  

21    exhibits that have been previously presented?
  

22                 MR. HERNANDEZ:  Mr. Millward (indiscernible)
  

23    couple of documents.  For the purposes of this hearing,
  

24    Your Honor, I'm not going to object to those documents.
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 1                 THE COURT:  All right then.  And how about you,
  

 2    Mr. Millward?
  

 3                 MR. MILLWARD:  Your Honor, I'm not sure what the
  

 4    binder (indiscernible) that's been provided contains.  If it
  

 5    provides no other documents that I provided in the response,
  

 6    then I have no objection.
  

 7                 THE COURT:  All right.  Yeah, no, these are the
  

 8    documents that were attached to the response.
  

 9                 MR. HERNANDEZ:  Okay.
  

10                 THE COURT:  All right.
  

11                 MR. MILLWARD:  All right.  Your Honor, as to the
  

12    other defendants in this matter, I understand that there was a
  

13    request for them to attend by phone.  I'm not sure if that --
  

14                 THE COURT:  All right.  Is that the Ackerman law
  

15    firm?
  

16                 MR. MILLWARD:  I believe so.
  

17                 THE COURT:  Okay.  Get them.
  

18                 All right.  Good afternoon.  This is Judge
  

19    Aberasturi.  Who do I have on the telephone?
  

20                 MR. LACHMAN:  Your Honor, this is Scott Lachman
  

21    from Ackerman on behalf of Bank of America.
  

22                 THE COURT:  All right.  One more time.  I'm
  

23    having difficulty hearing you.
  

24                 MR. LACHMAN:  I'm sorry, Your Honor.  This is
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 1    Scott Lachman.
  

 2                 THE COURT:  Scott Lotson?
  

 3                 MR. LACHMAN:  Lachman.  That's L-A-C-H-M-A-N.
  

 4                 THE COURT:  Okay.  All right.  And are you having
  

 5    any difficulty hearing him or --
  

 6                 MR. LACHMAN:  I'm hearing an echo.
  

 7                 THE COURT:  Yeah, let me just try to adjust.
  

 8                 Does Judge Schlegelmilch have anything going on?
  

 9                 THE CLERK:  No.
  

10                 THE COURT:  All right.  Can you speak up again,
  

11    sir?
  

12                 MR. LACHMAN:  Yes, this is Scott Lachman from
  

13    Ackerman on behalf of Bank of America, Bar Number 12016.
  

14                 THE COURT:  All right.  Okay.  All right.  Was
  

15    anyone else intending to participate today?
  

16                 MR. MILLWARD:  I'm not aware of any other person.
  

17    I know that there is another individual representing Sables,
  

18    LLC.  I don't know if he had made any request.
  

19                 THE COURT:  All right.  I don't believe that
  

20    there were any other requests in the --
  

21                 What I'm going to do is I'm going to put you on
  

22    hold, sir.  We're going to have to go to the other courtroom
  

23    and use the -- the other courtroom has a better sound system.
  

24    All right.
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 1                 So I'm going to put you on hold, sir, and we'll
  

 2    probably pick up in about five minutes.
  

 3                 MR. LACHMAN:  Okay.  Great.  Thank you, Your.
  

 4    Honor.
  

 5                 (Recess.)
  

 6                 THE COURT:  We're back on the record in
  

 7    18-CV-01332.  We've switched courtrooms due to the problems
  

 8    with the telephone.  Let's hope it works now.
  

 9                 All right.  Good afternoon.  This is
  

10    Judge Aberasturi again.  Who do I have on the telephone?
  

11                 MR. LACHMAN:  Your Honor, this is Scott Lachman
  

12    from Ackerman on behalf of Bank of America.
  

13                 THE COURT:  All right.
  

14                 MR. LACHMAN:  Bar Number 12016.
  

15                 THE COURT:  All right.  And I can hear you a lot
  

16    better, so thank you.  All right.  So we've just discussed
  

17    the -- previously that I have the two binders from the
  

18    different parties.
  

19                 On behalf of your client, had you filed anything
  

20    or were there any documents that you wanted my to see on
  

21    behalf of Bank of America?
  

22                 MR. LACHMAN:  No, Your Honor.  I was retained as
  

23    counsel yesterday, so I'm just getting up to speed.  Based on
  

24    my review of the public record, it does not appear, at first
                   CAPITOL REPORTERS (775) 882-5322

8

AA03987



 1    glance, that Bank of America has an interest in the property
  

 2    or the foreclosure.
  

 3                 THE COURT:  Okay.  All right.  So did you wish to
  

 4    remain in on the case or what are your druthers?
  

 5                 MR. LACHMAN:  I intended to listen.
  

 6                 THE COURT:  Okay.
  

 7                 MR. LACHMAN:  And chime in if necessary.
  

 8                 THE COURT:  Okay.  All right.  So how it goes,
  

 9    Mr. Millward, it's your motion and then Mr. Hernandez next,
  

10    and then I'll do Bank of America and that's the routine we'll
  

11    follow.  All right?
  

12                 MR. MILLWARD:  That sounds fine, Your Honor.
  

13                 THE COURT:  Okay.
  

14                 MR. MILLWARD:  And, Your Honor, if I may --
  

15                 THE COURT:  And let me just ask, though, if you
  

16    would pull the microphone as close as you can to yourselves
  

17    so --
  

18                 MR. MILLWARD:  Sure.
  

19                 THE COURT:  -- we don't have any issues.  All
  

20    right.  Go ahead.
  

21                 MR. MILLWARD:  Your Honor, if the Court will
  

22    allow, I would like to just make a brief opening.
  

23                 THE COURT:  All right.  Go ahead.
  

24                 MR. MILLWARD:  And then present witness testimony
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 1    as well as --
  

 2                 THE COURT:  Go ahead.
  

 3                 MR. MILLWARD:  (Indiscernible).
  

 4                 MR. HERNANDEZ:  Your Honor, I am not prepared for
  

 5    an evidentiary hearing today.  This is a hearing on the motion
  

 6    of the merits.  If the Court wishes to (indiscernible)
  

 7    evidentiary hearing, I believe it would be, I would need to
  

 8    call my own witnesses as well, Your Honor.
  

 9                 THE COURT:  Okay.
  

10                 MR. HERNANDEZ:  That's how -- I'm sorry, if
  

11    that's the way that things are done here.  That's not
  

12    generally -- and this is my first time appearing before this
  

13    district court.
  

14                 Generally, when I've appeared in Washoe or Clark
  

15    County, generally we have an evidentiary hearing and I get to
  

16    prepare for that evidentiary hearing and bring my own witness
  

17    (indiscernible) hearing on the motion and then if you decide
  

18    you need more evidence, you just kick it out.  I'm just
  

19    here --
  

20                 THE COURT:  All right.  What evidence were you
  

21    intending to --
  

22                 MR. MILLWARD:  Your Honor, the evidence I was
  

23    going to present would conform with the evidence presented in
  

24    the motion, primarily the affidavit and statements of my
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 1    client.
  

 2                 I guess if opposing counsel would have the Court
  

 3    consider those -- that affidavit as actual evidence and
  

 4    testimony of my client in the proceeding, then I would be fine
  

 5    without --
  

 6                 THE COURT:  Putting on additional.
  

 7                 MR. MILLWARD:  What's that?
  

 8                 THE COURT:  Without having to put your clients on
  

 9    for additional information.  Okay.  All right.  Is there --
  

10                 MR. HERNANDEZ:  That's fine, Your Honor.  If
  

11    Your Honor believes there's still issues of fact, you know, of
  

12    course, if the Court wishes to hold an evidentiary on the
  

13    preliminary injunction motion, I believe that we can prevail
  

14    on the legal merits without having to go based on the facts
  

15    that they presented.
  

16                 But if the Court wants to do that, then that's at
  

17    the Court's discretion obviously.
  

18                 THE COURT:  All right.  Well, I -- what the Court
  

19    intended to do was to look at the -- in terms of the facts
  

20    presented in the affidavit.  The only thing I'm concerned in
  

21    terms of what you provided to the Court as well seems to --
  

22    you've added additional facts to their affidavit.
  

23                 And so in terms of my review under the applicable
  

24    rules, I guess that's where I'd have a concern.  But, again,
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 1    if this is -- was set as a preliminary, I'm required to set it
  

 2    within so many days and I've done that.
  

 3                 MR. HERNANDEZ:  Well, Your Honor, I have included
  

 4    declaration (indiscernible) documents.
  

 5                 THE COURT:  Right.
  

 6                 MR. HERNANDEZ:  So that's our position,
  

 7    Your Honor, with our (indiscernible) that these documents were
  

 8    documents that were -- we've readily produced here, so --
  

 9                 THE COURT:  Okay.  All right.  So let's just go
  

10    ahead.  I'm not hearing any objections to the facts as
  

11    contained in the affidavit or the need to clarify, so go ahead
  

12    with your argument.
  

13                 MR. MILLWARD:  All right, then, Your Honor.  Then
  

14    what I'm going to do is make legal argument and point out a
  

15    few things from the documents provided to the court as
  

16    evidence and I guess extract information that I really want
  

17    the Court to pay close attention to.
  

18                 The -- this matter, Your Honor, pertains to a
  

19    2009 loan modification agreement that was breached by Bank of
  

20    America.  And when I say "breached," payments were refused
  

21    from my client.
  

22                 My client worked for a year and a half trying to
  

23    make payments to Bank of America, calling regularly, trying to
  

24    find out why a loan modification that she entered into with
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 1    Bank of America in 2009 was not accepted.
  

 2                 Thereafter, Bank of America signed the loan
  

 3    modification agreement and recorded it, and there is no
  

 4    dispute as to the parties that it was signed and recorded.
  

 5    There's no dispute that it exists and that it's effective and,
  

 6    in fact, Your Honor, the notice of default here refers to the
  

 7    loan modification.
  

 8                 However, every statement provided to the Court
  

 9    that is admitted now as evidence reflects terms from the
  

10    original 2007 agreement.
  

11                 If, in fact, this loan modification was an
  

12    effective agreement and all of parties would agree that it is
  

13    effective, then the terms of the current statements that have
  

14    been sent by Bank of America and by Fay Servicing in this case
  

15    would reflect those terms, but, in fact, they do not.  They
  

16    only reflect the terms of the 2007 agreement.
  

17                 The loan modification agreement was not followed
  

18    and it continues not to be followed.  It was breached in 2009
  

19    and the parties continue to be in breach by not adopting the
  

20    lower interest rate, by not adopting low -- the extended
  

21    length of the term.
  

22                 And so as to that factual piece, I would like the
  

23    Court to be aware that there is no documents -- documentary
  

24    evidence showing that even though it was recorded, signed and
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 1    agreed to, and that my client made a payment on it in
  

 2    September 1st of 2009, there is no documentary evidence
  

 3    showing that Bank of America or Fay Servicing has in any way
  

 4    honored that agreement or accepted payments on it.
  

 5                 Next, as to the legal argument for the leading my
  

 6    client's duty of performance on the agreement.  Fay Servicing,
  

 7    U.S. Bank would like to foreclose on this property because
  

 8    payments haven't been made.  Payments haven't been made
  

 9    because my client couldn't make them because no bank would
  

10    accept them.
  

11                 At no time has either Bank of America or
  

12    U.S. Bank and Fay Servicing gone back and said, oh, we
  

13    recognize that there's a problem here.
  

14                 There's this agreement that you entered into in
  

15    2009 and apparently there was this mix-up and you weren't able
  

16    to make payments on that agreement.  We're willing to fix this
  

17    and go back so that you can make your payments.  That hasn't
  

18    happened.
  

19                 The accrual of interest and non-payment shouldn't
  

20    be prejudiced to my client, should be -- my client shouldn't
  

21    be held accountable for it under general contract law
  

22    principles and a recent case that I just found in Nevada, Cane
  

23    versus Price, which is 134 Nevada Advanced Opinion 26.
  

24                 THE COURT:  What was the number?
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 1                 MR. MILLWARD:  134.
  

 2                 THE COURT:  Yeah.
  

 3                 MR. MILLWARD:  Advanced Opinion Nevada 26.
  

 4                 THE COURT:  Okay.
  

 5                 MR. MILLWARD:  And it's a 2018 case.  And it
  

 6    simply says, when parties exchange promises to perform, one
  

 7    party's material breach under this promise discharges the
  

 8    non-breaching party to the duty to perform.
  

 9                 So you -- the Court can't hold my client
  

10    accountable for missed payments when they weren't able to make
  

11    them in the first place under the loan modification agreement.
  

12                 And under that rule of law, the Court should see
  

13    this case not as a foreclosure case, but as a case where we've
  

14    got a bank trying to enforce a loan modification agreement and
  

15    an original deed of trust when, in fact, that bank's
  

16    predecessor in interest breached the agreement, relieving the
  

17    Lincicomes of any duty to perform.
  

18                 Now, the Lincicomes aren't asking for their house
  

19    for free.  The Lincicomes are just asking for what they agreed
  

20    to, which is to be given the right to makes payments on this
  

21    loan modification agreement and to be relieved of all the
  

22    accruing penalties, interest and non-payments over the years.
  

23    They are relieved of that duty under the law, they should be
  

24    relieved of it now.
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 1                 As to the Homeowner's Bill of Rights.  So
  

 2    NRS 107.5001(b) requires that information be provided before a
  

 3    notice of default is recorded and it requires the information
  

 4    be provided 30-plus days prior to the recording of the notice
  

 5    of default.
  

 6                 The information that's supposed to be provided
  

 7    pertains to the interest rate, the principle balance, the term
  

 8    of the loan, the accrued missed payments, the accrued
  

 9    interest, all of the material terms so that the debtor, the
  

10    homeowner can make good on the mortgage payment and correct
  

11    and reinstate the loan essentially.
  

12                 THE COURT:  All right.  And let me just ask in
  

13    terms of what they received, that's Exhibit 16?
  

14                 MR. MILLWARD:  And that's Exhibit 16 in the
  

15    Lincicomes' binder, Your Honor.
  

16                 THE COURT:  Yes.
  

17                 MR. MILLWARD:  That is the notice of breach and
  

18    default.  That's the recorded default I do not have and
  

19    neither does my client have the actual notice.  It would
  

20    appear that according to the terms of the notice of default
  

21    and the declaration or affidavit attached thereto, that that
  

22    document would have been provided in --
  

23                 THE COURT:  I guess what did they receive that
  

24    you're claiming doesn't meet 107.500?
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 1                 MR. MILLWARD:  Well, that's the problem,
  

 2    Your Honor.  It hasn't been produced.  We don't have it.  But
  

 3    there's no evidence to the -- no evidence whatsoever that
  

 4    they, all of a sudden, would have adopted the loan
  

 5    modification terms in that notice, even though every statement
  

 6    made since then and every statement made before then included
  

 7    incorrect information.
  

 8                 THE COURT:  Okay.  But what did they receive in
  

 9    order -- they must have received something from the bank
  

10    saying we're ready to foreclose?
  

11                 MR. MILLWARD:  Right, right.  The indication that
  

12    that happened is in the affidavit attached to the notice of
  

13    default.  And so that's, what, two or three pages into the
  

14    notice of default.
  

15                 THE COURT:  All right.  What document is the
  

16    notice of default?
  

17                 MR. MILLWARD:  I'm sorry, Your Honor.
  

18                 THE COURT:  I guess I need to understand, what
  

19    did they receive -- in order for me to make a finding as
  

20    you're requesting that 107.500 wasn't met, I would have to
  

21    look at what they did receive.
  

22                 MR. MILLWARD:  Right.
  

23                 THE COURT:  Compare it to what 107.500 requires.
  

24                 MR. MILLWARD:  That -- my client's affidavit --
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 1                 THE COURT:  Right.
  

 2                 MR. MILLWARD:  -- provides that they didn't
  

 3    receive anything --
  

 4                 THE COURT:  Okay.
  

 5                 MR. MILLWARD:  -- that complies with 107.500.
  

 6                 THE COURT:  So what was the first document that
  

 7    they received that indicated the bank was foreclosing?  Or has
  

 8    the bank even started foreclosure at this point?
  

 9                 MR. MILLWARD:  Yeah, the bank has.  The bank
  

10    reported the notice of default.
  

11                 THE COURT:  Okay.
  

12                 MR. MILLWARD:  And the notice of default says
  

13    that -- and I'm just looking at -- the affidavit saying that
  

14    the NRS 107.500 statement was provided is dated October 5th of
  

15    2016.
  

16                 So sometime prior to October 5th of 2016, some
  

17    kind of statement was sent and the person signing this
  

18    affidavit says that that affidavit -- or that statement was
  

19    sent.
  

20                 THE COURT:  Okay.
  

21                 MR. MILLWARD:  But my clients' testimony and
  

22    affidavit provides that nothing was received.
  

23                 THE COURT:  Okay.
  

24                 MR. MILLWARD:  At least nothing indicating the
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 1    correct terms of the loan, the correct interest rate, the
  

 2    correct term -- the correct principle balance.
  

 3                 All of the things that are required by NRS
  

 4    107.5001(b) were not provided correctly and/or the document
  

 5    wasn't provided.
  

 6                 THE COURT:  Okay.
  

 7                 MR. MILLWARD:  As to -- and maybe this is a point
  

 8    that I needed to clarify.  Not only are my clients seeking a
  

 9    preliminary injunction under the Homeowner's Bill of Rights as
  

10    it provides for the -- by the Homeowner's Bill of Rights, but
  

11    they're also seeking an injunction because Fay Servicing and
  

12    U.S. Bank do not have a contract that's enforceable because of
  

13    the breach that occurred in 2009 and the successive breaches
  

14    in failing to recognize the loan modification agreement
  

15    thereafter.
  

16                 THE COURT:  All right.  Explain that argument to
  

17    me.
  

18                 MR. MILLWARD:  Well, if you don't have an
  

19    effective deed of trust on property because you breached the
  

20    agreement to enforce -- breached the agreement allowing you to
  

21    enforce that deed of trust, then you can't seek to foreclose.
  

22                 And one of the relief -- a part of the relief
  

23    sought in the complaint is declaratory relief as to the rights
  

24    and duties of the parties.
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 1                 And as to the Lincicomes, the duty to make
  

 2    payment was relieved as to Bank of America, Fay Servicing and
  

 3    U.S. Bank.  The duty was to honor the agreement, and because
  

 4    of their failure to do so, they are no longer able to enforce
  

 5    that agreement and its terms because of a material breach of
  

 6    the contract.
  

 7                 THE COURT:  All right.  But is the -- isn't the
  

 8    agreement separate from the deed of trust?
  

 9                 MR. MILLWARD:  Actually, here, it's a modified
  

10    deed of trust.  So it's not a note.
  

11                 THE COURT:  Okay.  Was --
  

12                 MR. MILLWARD:  It's a modified deed of trust and
  

13    so --
  

14                 THE COURT:  So the 2009 agreement, there was a
  

15    modified deed of trust and was that filed?
  

16                 MR. MILLWARD:  Yes.
  

17                 THE COURT:  Or recorded?
  

18                 MR. MILLWARD:  It was recorded.  And it was
  

19    recorded in 2011.
  

20                 THE COURT:  So a modified deed of trust is filed
  

21    and -- all right.  What document is that?
  

22                 MR. MILLWARD:  Yeah, that is going to be the loan
  

23    modification agreement Number 3.
  

24                 THE COURT:  Number 3.  All right.  It says loan
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 1    modification title of document.
  

 2                 MR. MILLWARD:  And you'll see that it states that
  

 3    a man (sic.) supplements the mortgage deed of trust deed to
  

 4    secure debt (indiscernible) dated May 23rd, 2007.
  

 5                 THE COURT:  Okay.
  

 6                 MR. MILLWARD:  And you'll also note in this
  

 7    document that the principle balance is adjusted to
  

 8    417,196.50 -- I believe that's 58.  You'll also note that the
  

 9    interest rate that is to be charged from 2009 to 2014 is
  

10    4.875 percent.
  

11                 THE COURT:  Okay.
  

12                 MR. MILLWARD:  On the next page is a step-up loan
  

13    modification addendum, which notes that the interest rate in
  

14    August of 2014 should step up to 5.375 percent.
  

15                 THE COURT:  Okay.
  

16                 MR. MILLWARD:  No statement provided in the
  

17    evidence, Your Honor, anywhere indicates the extension of the
  

18    term that the modification makes, the interest rate, or the
  

19    change in payment or the change in principle balance.
  

20                 It provides on that first page of Exhibit 3 --
  

21    excuse me, second page of Exhibit 3, that the maturity date is
  

22    extended to 2049 rather than 2037.  In essence, it created a
  

23    40-year fixed rate loan rather than a 30-year adjustable rate
  

24    loan.
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 1                 THE COURT:  Okay.  And who was the servicer at
  

 2    the time that this document was filed?
  

 3                 MR. MILLWARD:  The servicer was Bank of America
  

 4    or its predecessor, I believe it's Back Home Loan Servicing.
  

 5                 THE COURT:  Okay.  All right.  And if I -- again,
  

 6    I apologize.  I don't have the opportunity to read all and
  

 7    everything in seven days.
  

 8                 MR. MILLWARD:  Sure.
  

 9                 THE COURT:  But was the amended agreement
  

10    transferred?
  

11                 MR. MILLWARD:  Was it transferred to the new --
  

12                 THE COURT:  To the new bank and the new servicer?
  

13                 MR. MILLWARD:  Well, if the original deed of
  

14    trust was amended by the loan modification agreement and then
  

15    that -- excuse me, yeah, by the loan modification agreement
  

16    and then the deed of trust is assigned, I would -- I believe
  

17    that there's no reason to separate.
  

18                 THE COURT:  All right.  And this loan
  

19    modification agreement, did it supplant or did it simply amend
  

20    the original?
  

21                 MR. MILLWARD:  It amends.  According to its
  

22    terms, it amends.
  

23                 THE COURT:  Okay.
  

24                 MR. MILLWARD:  It says it does amend and
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 1    supplement, but not supplant.
  

 2                 THE COURT:  Supplant, okay.
  

 3                 MR. MILLWARD:  So it's in addition to those
  

 4    terms.
  

 5                 THE COURT:  All right.
  

 6                 MR. MILLWARD:  So I think, next, we have to go to
  

 7    the statements to kind of understand -- well, let's move to
  

 8    Exhibit 4, Your Honor, just real quick.
  

 9                 Exhibit 4, and I was mistaken earlier, I provided
  

10    this document to counsel, not believing it was in the binder,
  

11    but it made the binder anyway.
  

12                 Exhibit 4 provides that these are the terms of
  

13    the loan modification agreement.  This is the letter that was
  

14    provided to my client from Bank of America, saying, this is
  

15    how we're modifying your loan, this is when the payments are
  

16    going to be due, this is the interest rate.
  

17                 THE COURT:  Okay.
  

18                 MR. MILLWARD:  So this isn't the agreement, but
  

19    this is the information provided with the agreement before it
  

20    was signed.  Then we have some statements.
  

21                 So the first statement that fails to recognize
  

22    the loan modification agreement is under Number 5, and it is a
  

23    statement dated October 29th, 2009.  It would appear from this
  

24    statement that they have not capitalized the loan or
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 1    recapitalized the loan.  But the principle balance is still
  

 2    381,150 as the original loan agreement says.
  

 3                 It still says it's a 30-year conversion loan.  It
  

 4    still says that the interest rate is 6.875, rather than the
  

 5    4.285, and it still shows a past due amount of $42,000 at that
  

 6    point in time, rather than zero, because of the loan being
  

 7    capitalized -- recapitalized.
  

 8                 Under Exhibit 6, Your Honor, you'll see all the
  

 9    evidence that my client was contacting Bank of America.
  

10    You'll see this first page, December 15, 2009, that they
  

11    recently received authorization requests from the law offices
  

12    of Charles K. Marshall to access their loan information.  They
  

13    were looking for help at that time.  They reached out to other
  

14    counsel.
  

15                 You'll see that on March 12th, 2010, that there's
  

16    a response to request for information.  You'll see on
  

17    October 19, 2011, a request for information and an explanation
  

18    that they'll receive a letter.
  

19                 They didn't ever receive any document indicating
  

20    what happened to this loan modification, where it went, why it
  

21    is not being enforced, why its terms haven't been applied with
  

22    the loan.  Nothing like that was provided.
  

23                 And to that point, I think they have to go back
  

24    to the loan modification agreement itself to understand what
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 1    may or may not have happened here.  But if you look at the
  

 2    date of recording, it's recorded on May 4th of 2011 and it's
  

 3    signed by someone that looks like -- I think it says James
  

 4    Smith on March 22nd, 2011.
  

 5                 So it would be speculation for me to say what
  

 6    happened here.  But we have an agreement that's effective
  

 7    September 1st -- or, excuse me, effective July 31st of 2009
  

 8    that's been agreed to and signed, before a notary even, and
  

 9    recorded and yet its terms have never, ever been applied to
  

10    this loan and the bank has -- U.S. Bank continually rejected
  

11    payments according to the modification agreement and no
  

12    statement from Fay Servicing has ever incorporated the terms
  

13    of the loan modification agreement.
  

14                 And that's evidenced by the list of statements
  

15    here by (indiscernible) Exhibit -- yeah, Exhibit 13.
  

16                 So under Exhibit 13, which is a large stack of
  

17    exhibits, you'll see that this is now from Fay Servicing.  The
  

18    outstanding principle balance isn't 417 like the loan
  

19    modification would say there would be.
  

20                 It's still incorrectly 381,150 as of
  

21    September 1st of 2015.  The interest rate 6.875, instead of
  

22    the 4.825.  And, in fact, as of September of 2015, it would
  

23    have already bumped up to the five point -- 5.375.
  

24                 The unpaid balance is assumed to be wrong because
                   CAPITOL REPORTERS (775) 882-5322

25

AA04004



 1    we would assume that they would include the 42,000 that Bank
  

 2    of America was still saying was owed in October of 2009.
  

 3    Being as -- being as Bank of America never recognized the
  

 4    terms of this loan in any of the statements, it has to be
  

 5    assumed that because of all the terms continuing to be
  

 6    incorrect, that these balances are also still incorrect.
  

 7                 We don't have a spreadsheet or any type of
  

 8    evidence showing the history of the loan to go off of.  We
  

 9    can't state one way or the other that they incorrectly applied
  

10    the interest rate.  However, if we go off this statement, then
  

11    they would have.
  

12                 The statements provided in Exhibit 13,
  

13    Your Honor, go through October 10th of 2018.  It's the last
  

14    two pages of the Exhibit 13.  And what's interesting about the
  

15    last few statements is the interest rate fluctuates all over
  

16    the place for no known reason.
  

17                 It doesn't -- it doesn't relate to the original
  

18    agreement in 2007.  It also doesn't relate to the loan
  

19    modification agreement.  It's just wrong as to both
  

20    agreements.
  

21                 The interest rate on, for example, the
  

22    November 1st, 2018, statement -- or excuse me, the -- yeah,
  

23    the October 10th, 2018, statement is 5 percent.  You go back
  

24    to several pages and look at the July 10th, 2017, statement,
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 1    it's at 4 percent.
  

 2                 This loan should have never been below 4.285 and
  

 3    we're not complaining that they were charging the wrong rate,
  

 4    but I think it proves something, that they're not following
  

 5    the terms of either agreement.
  

 6                 It looks like the last time that they used the
  

 7    six point -- 6.875 rate is the 5/10/17 statement.  So
  

 8    May 10th, 2017, was the last time that they used the 6.875
  

 9    rate.  All rates thereafter are all over the place and I don't
  

10    know of any rhyme or reason why they're going from 4 to
  

11    5 percent and that doesn't make sense.  But it's certainly not
  

12    a recognition of the loan modification agreement because the
  

13    rates don't equal what they would be under the loan mod.
  

14                 With regards to modifications attempted by my
  

15    client, they attempted a half modification according to
  

16    their -- the affidavit of -- and verifications of both my
  

17    clients, they attempted a modification with Fay Servicing.
  

18                 They attempted a modification with Bank of
  

19    America and then ultimately the failure to modify, I think,
  

20    does nothing but show an attempt by my client to correct this
  

21    error that occurred in 2009 when Bank of America chose not to,
  

22    for whatever reason, adopt the terms of this loan and accept
  

23    payments.
  

24                 THE COURT:  All right.  Now, you say they
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 1    attempted to modify.  Didn't they, in fact, modify?
  

 2                 MR. MILLWARD:  They have not modified.  There's
  

 3    no modification agreement other than the 2009 modification
  

 4    agreement.  So when I talk about the loan modification
  

 5    agreement, it's a signed agreement that's now part of the deed
  

 6    of trust.  That's essentially the binding contract that the
  

 7    parties are operating under.  That's the -- that's stated
  

 8    within the notice of default and admitted to by the parties or
  

 9    at least by Fay Servicing and U.S. Bank.
  

10                 As to other modifications, in 2015, my clients
  

11    attempted to modify with Bank of America.  They made two
  

12    payments.  In fact, they -- the interest rate was a great
  

13    rate.  The terms were great for them.  They were excited to
  

14    modify to those terms.
  

15                 They made two payments.  And then on August 1st
  

16    of 2015, when they went to make a third payment, Bank of
  

17    America said, I'm sorry, we have transferred your loan.
  

18    You'll have to make your loan with Fay Servicing.
  

19                 And so it's the testimony of my client that Fay
  

20    Servicing told my client on the phone that we will not accept
  

21    payments under a modification from Bank of America.
  

22                 So my client ran to Bank of America, hopped in
  

23    the car, drove to Bank of America, the local branch, to make a
  

24    payment and Bank of America refused that payment.  And I know
                   CAPITOL REPORTERS (775) 882-5322

28

AA04007



 1    that that piece of evidence was provided in the -- in the
  

 2    motion, I'm just looking for it here, see if I can find it.
  

 3    Yeah, that's Number 12, Your Honor.
  

 4                 THE COURT:  All right.  But I guess I'm having
  

 5    trouble following you, because if there was no modification,
  

 6    then why do I even look at whether or not they made payments
  

 7    or Bank of America?
  

 8                 MR. MILLWARD:  I completely -- I get that point
  

 9    and I'm with you on it.  You're right.  My clients wanted,
  

10    however, not to deal with this issue like we are today.  My
  

11    clients didn't want --
  

12                 THE COURT:  But as a matter of law, they either
  

13    amended or they didn't.  It's not a, we felt like it, we
  

14    tried.
  

15                 MR. MILLWARD:  I get it.  I get it.  The point of
  

16    me making the representations, the point of me discussing the
  

17    evidence is not for the Court to consider that they didn't
  

18    believe that their modification was invalid.  It's because
  

19    they wanted to save their home and they were willing to look
  

20    past it if a bank would work with them to do so.
  

21                 They knew that Bank of America, for example, was
  

22    continuing to send them statements, saying that you haven't
  

23    paid your mortgage.  They knew that threats of foreclosure
  

24    were just down the road.
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 1                 THE COURT:  All right.  Well, let's stop there.
  

 2    So you -- first I'm hearing it was amended in 2009.
  

 3                 MR. MILLWARD:  Yeah.
  

 4                 THE COURT:  Now I'm hearing that there was action
  

 5    taken in 2015.
  

 6                 MR. MILLWARD:  Statements were given in '15, a
  

 7    motion for relief of stay from their bankruptcy, and I kind of
  

 8    skipped over that.  We can just discuss that.
  

 9                 THE COURT:  Well, the bankruptcy, like I say, I'm
  

10    not concerned about the bankruptcy because all the bankruptcy
  

11    did was say we're not going to take it under our pages.
  

12                 MR. MILLWARD:  Well, kind of, it actually proved
  

13    something.  Bank of America did file a claim in the
  

14    bankruptcy.  They didn't have to.  I mean, a creditor doesn't
  

15    have to file a claim.
  

16                 But the whole point of their bankruptcy was so
  

17    that Bank of America would file a claim so that they could
  

18    adjudicate the loan modification and force Bank of America to
  

19    honor it.  Well, Bank of America didn't even appear.  They
  

20    didn't even ask to be paid.
  

21                 THE COURT:  Yeah, but that doesn't resolve the
  

22    issues as to what the underlying deed of trust is, and so --
  

23                 MR. MILLWARD:  Well, you're right, Your Honor,
  

24    but I don't think that's at issue.  Everybody admits it.
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 1                 THE COURT:  Well, no, I -- what I -- we have an
  

 2    issue.  I'm hearing that there was an amended in 2009, it
  

 3    wasn't filed until later.  Then I'm hearing that there was a
  

 4    HAMP program.
  

 5                 MR. MILLWARD:  Sure, but --
  

 6                 THE COURT:  You're listing 2015.
  

 7                 MR. MILLWARD:  But none of those modifications
  

 8    actually occurred, happened.  So the 2015 attempt by my
  

 9    client --
  

10                 THE COURT:  So there was -- there was no
  

11    documents executed by both parties saying --
  

12                 MR. MILLWARD:  That's correct.
  

13                 THE COURT:  -- this is changing what's been
  

14    previously --
  

15                 MR. MILLWARD:  That's correct.
  

16                 THE COURT:  Okay.  All right.  So then after
  

17    2015, what's the next attempt?
  

18                 MR. MILLWARD:  Right.  So then Fay Servicing has
  

19    their loan.  They attempt to do a modification with HAMP, so
  

20    they apply.  Fay Servicing says, sorry, you don't qualify, we
  

21    can't do it.
  

22                 They then applied under a program that I'm not
  

23    familiar with called HAMP unemployed or underemployed,
  

24    unemployed, something like that, where somebody is unemployed,
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 1    and therefore, the program is designed for people that don't
  

 2    have current income so that they can save their homes.
  

 3                 THE COURT:  All right.  When was that?
  

 4                 MR. MILLWARD:  That was in, I believe, 2016.
  

 5    Yeah, 2016.
  

 6                 THE COURT:  2016.  Okay.  And again, you're
  

 7    stating that there's no written documents, nobody signed
  

 8    anything.
  

 9                 MR. MILLWARD:  That's correct.
  

10                 THE COURT:  We just tried to do it and --
  

11                 MR. MILLWARD:  Right.  They wanted to save their
  

12    home, Your Honor, and they believed that all these threats
  

13    that they were receiving from Fay at the point, that they were
  

14    receiving from Bank of America were going to lead to where we
  

15    are today.
  

16                 THE COURT:  Okay.
  

17                 MR. MILLWARD:  And they didn't want to be here.
  

18                 THE COURT:  All right.  What was the next action
  

19    taken?
  

20                 MR. MILLWARD:  The next action after that, they
  

21    started working with Senator Reed's office.  And after working
  

22    with Senator Reed's office, they were offered modification by
  

23    Fay.
  

24                 They made the three payments on the trial
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 1    modification, then the terms were provided and they realized
  

 2    that they would be making a payment of $2800 a month, which
  

 3    they couldn't afford.
  

 4                 THE COURT:  Okay.  But, again, you're telling --
  

 5    you're representing to the Court no documents were signed, no
  

 6    agreements were entered into.
  

 7                 MR. MILLWARD:  That's correct.
  

 8                 THE COURT:  That could have possibly affected the
  

 9    amended deed in 2009.
  

10                 MR. MILLWARD:  That's correct.
  

11                 THE COURT:  Okay.
  

12                 MR. MILLWARD:  Otherwise, I think the statements
  

13    would reflect something other than the original agreement from
  

14    2007, which they don't.
  

15                 THE COURT:  Okay.
  

16                 MR. MILLWARD:  I mean, it's -- all the statements
  

17    are complied with.
  

18                 THE COURT:  All right.  So when was the Senator
  

19    Reed's -- he recommended Fay, what year was that?
  

20                 MR. MILLWARD:  That was 2016, Your Honor.
  

21                 THE COURT:  2016.  Okay.  Then what happened?
  

22                 MR. MILLWARD:  After that modification
  

23    (indiscernible) Fay began this process.
  

24                 THE COURT:  What is this process?
                   CAPITOL REPORTERS (775) 882-5322

33

AA04012



 1                 MR. MILLWARD:  The foreclosure process.
  

 2                 THE COURT:  Okay.  And how did they begin this
  

 3    foreclosure process.
  

 4                 MR. MILLWARD:  Well, according to the affidavit
  

 5    attached to the notice of default, they submitted documents in
  

 6    2016 to the Lincicomes, saying that this is the current
  

 7    balance you owe.  This is the current interest rate, what not,
  

 8    you need to make a payment or we'll foreclose.
  

 9                 Then after the modification fell through, they
  

10    filed a notice of default.  It's the 27 NOD that is referred
  

11    to in the exhibit and that would be 16.
  

12                 THE COURT:  16.
  

13                 MR. MILLWARD:  And you'll see that in the notice
  

14    of default, it talks about the original agreement, the
  

15    original instrument executed -- or recorded, excuse me, on
  

16    5/25/2007.  It talks about the principle balance being
  

17    381,150.  It talks about monthly installments being due on
  

18    September 1, 2008.  Yeah, it references the loan modification
  

19    agreement that was recorded on 5/4/2011.
  

20                 THE COURT:  Right.
  

21                 MR. MILLWARD:  And so that's the document.
  

22                 THE COURT:  Now, in terms of the amended, which
  

23    is what, Exhibit 3?
  

24                 MR. MILLWARD:  I believe so, yeah.
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 1                 THE COURT:  Did they substitute a note?
  

 2                 MR. MILLWARD:  Did they substitute a note?
  

 3                 THE COURT:  Right.
  

 4                 MR. MILLWARD:  They didn't at the time, but I
  

 5    believe the note becomes -- as to the discharge entered by the
  

 6    bankruptcy court, I believe the note essentially goes away and
  

 7    the deed of trust being secured by the real property is the
  

 8    only document effective as to being enforced by the creditor.
  

 9                 THE COURT:  Okay.  All right.  So then what
  

10    happened after the notice of breach and default?
  

11                 MR. MILLWARD:  So then my clients began the
  

12    mediation program.  So they started mediation, applied for
  

13    mediation, and they had a mediation that occurred in the fall
  

14    of 2017.  The mediator was unsatisfied with the documents
  

15    provided, and therefore, declined to give a certificate.
  

16                 THE COURT:  To foreclose.  Then what happened?
  

17                 MR. MILLWARD:  Right.  Then the mediation was
  

18    continued to -- I believe it was April 2018.  And I heard,
  

19    again, at this point in time, I guess appropriate documents
  

20    were provided.  I don't know what the mediator hasn't looked
  

21    at.
  

22                 But the mediator encouraged the parties to
  

23    resolve the case, to dissolve the matter, the mediation, and
  

24    the parties agreed to resolve it with a deed in lieu.
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 1                 And so as to the Lincicomes, they agreed that the
  

 2    mediation would be over, that no longer would the mediator
  

 3    have jurisdiction over -- to prevent the foreclosure of the
  

 4    case and that the mediation would cease essentially upon an
  

 5    agreement that they do a deed in lieu.
  

 6                 THE COURT:  Okay.
  

 7                 MR. MILLWARD:  I've looked for the terms of --
  

 8    that applied to that agreement.  There's no doubt that my
  

 9    clients signed off and that the mediator checked the box deed
  

10    in lieu, but there are no other terms to that agreement that I
  

11    see effective.
  

12                 I certainly don't see anything that would show
  

13    that my clients waived their rights to making any of the
  

14    claims that they're making now, that they agreed that there
  

15    was an enforceable, you know, deed of trust, that they agreed
  

16    to waive any breach by either Fay Servicing or Bank of America
  

17    of the Homeowner's Bill of Rights.  None of those things were
  

18    stated in the document provided by the mediator.
  

19                 THE COURT:  And why would they have to be stated
  

20    in the document if they're agreeing to do a deed in lieu?
  

21                 MR. MILLWARD:  Why would they have to?
  

22                 THE COURT:  Right.
  

23                 MR. MILLWARD:  Because what my clients believed
  

24    that they were agreeing to is simply what's there, that the
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 1    mediation will end and that they will do a deed in lieu.
  

 2                 And so as to a breach of that agreement by my
  

 3    clients, right, what would the other side be entitled to, the
  

 4    foreclosure to enforce their rights if they --
  

 5                 THE COURT:  Yeah, they'd also be entitled to
  

 6    specific performance, which would be that your clients turn
  

 7    over the deed.
  

 8                 MR. MILLWARD:  Yeah.
  

 9                 THE COURT:  In lieu of foreclosure.
  

10                 MR. MILLWARD:  I agree, but only if they have
  

11    those rights in the first place.
  

12                 THE COURT:  No, if they enter into an agreement
  

13    that states we're willing to walk away from this house, we
  

14    will give the deed in lieu.
  

15                 MR. MILLWARD:  Okay.
  

16                 THE COURT:  Then everybody signs that document,
  

17    the bank could come to court and say, we want specific
  

18    performance, force them to do the deed in lieu transaction
  

19    that they promised to do in a mediation, which everybody
  

20    agreed that they'd be bound by.
  

21                 MR. MILLWARD:  Right.  I understand the Court's
  

22    point.  In fact, from the testimony and discussions with my
  

23    client, I'm now making representations because this isn't part
  

24    of the --
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 1                 THE COURT:  All right.
  

 2                 MR. MILLWARD:  -- motion.  And if the Court wants
  

 3    to hear testimony, I would be happy to put my client on.
  

 4                 But as to my clients's understanding, they were
  

 5    given three options:  A modification, a short sale, or a deed
  

 6    in lieu.  They --
  

 7                 THE COURT:  Okay.  They had counsel at this, did
  

 8    they not?
  

 9                 MR. MILLWARD:  They did.  They did.  It wasn't
  

10    explained to them.  They didn't understand.
  

11                 THE COURT:  All right.  So --
  

12                 MR. MILLWARD:  That there was no -- well -- but
  

13    even back to my point, if I'm sitting as counsel in a
  

14    mediation and I look at the agreement that my clients are
  

15    being set with, I'm looking at they're not waiving their
  

16    rights to make a claim that the lender actually has rights to
  

17    foreclose.  I mean, that's not the statement that's being
  

18    agreed to.
  

19                 THE COURT:  Why not?
  

20                 MR. MILLWARD:  Because --
  

21                 THE COURT:  Because if you're counsel for them
  

22    and they're not waiving rights, you sure as hell want to have
  

23    on the agreement that my clients are not waiving anything.
  

24                 MR. MILLWARD:  I did that.  But, in fact, there
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 1    is no agreement.  There is no statement as to what it means or
  

 2    what has been complied with, or what my clients rights were
  

 3    that they were giving up or what they were agreeing to.
  

 4                 THE COURT:  But do you understand the
  

 5    implications of what you're asking me to do?  You're basically
  

 6    saying, we throw the mediation program out and that parties go
  

 7    to mediation, they can agree to whatever they want to do, and
  

 8    then just throw it out the window because we're not going to
  

 9    follow anymore.
  

10                 MR. MILLWARD:  Well, yeah, but that seems a lot
  

11    worse than giving somebody something that they weren't
  

12    entitled to for nine years.
  

13                 THE COURT:  It also means in terms of good faith,
  

14    when people participate in a modification process and they go
  

15    to a mediation --
  

16                 MR. MILLWARD:  Right.
  

17                 THE COURT:  -- and they state to the mediator,
  

18    we're willing to settle this by doing this, and then they sign
  

19    off on it after they're represented by counsel, for them to
  

20    come back afterwards and say, well, we're not bound by what
  

21    the mediator says.
  

22                 MR. MILLWARD:  Right.  I understand that point.
  

23    And, in fact, the law that's cited by opposing counsel as to
  

24    what the report is referring to, as to what the effect of a
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 1    mediation agreement is right.
  

 2                 THE COURT:  Okay.
  

 3                 MR. MILLWARD:  That lawfully comes from Jones v.
  

 4    Suntrust Mortgage Inc., which is cited by counsel in their
  

 5    response.  It's interesting because the arguments made in that
  

 6    case relate to not whether or not a -- the agreement
  

 7    satisfies -- it is an agreement of waiver of rights, an
  

 8    agreement as to anything other than as to the code that
  

 9    surrounds mediation; right?
  

10                 One of the arguments made, for example, in that
  

11    case is that the lender had failed to offer them alternatives
  

12    in the past.  And so they were citing the code in the
  

13    mediation -- or after the mediation, right, so they failed to
  

14    follow the terms of the mediation and failed to modify like
  

15    stated; right?  And so they then assert these --
  

16                 THE COURT:  Well, let me just ask, though.  On
  

17    the basis of the mediator's decision, did the lawsuit go
  

18    forward?
  

19                 MR. MILLWARD:  Did the lawsuit go forward?
  

20                 THE COURT:  Or did the foreclosure go forward?
  

21                 MR. MILLWARD:  In that case?
  

22                 THE COURT:  No, in this case.  Everybody stopped
  

23    what they were doing because they believed that they had an
  

24    agreement to the case and therefore --
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 1                 MR. MILLWARD:  Well, actually it's kind of
  

 2    interesting.  The mediation certificate --
  

 3                 THE COURT:  Right.
  

 4                 MR. MILLWARD:  -- didn't come out until October
  

 5    of 2018, October 4th.  So my clients reacted as quickly as
  

 6    they could.
  

 7                 THE COURT:  Okay.
  

 8                 MR. MILLWARD:  They found counsel immediately
  

 9    once the certificate was issued.  And, in fact, based on my
  

10    client's testimony, they didn't know that they had agreed to
  

11    anything at mediation.
  

12                 THE COURT:  Even though they were represented by
  

13    counsel?
  

14                 MR. MILLWARD:  Even though they were represented
  

15    by counsel.
  

16                 THE COURT:  And so --
  

17                 MR. MILLWARD:  They believed that they were given
  

18    three options and that those three options were it, and there
  

19    was no option for no agreement.  Nobody explained that to
  

20    them.  The mediator didn't explain that to them.
  

21                 THE COURT:  All right.  Counsel, I'm just having
  

22    a real hard time with this.
  

23                 MR. MILLWARD:  I guess it.
  

24                 THE COURT:  You're asking -- the whole idea of
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 1    the foreclosure mediation is the parties get together, they
  

 2    have a mediator.  And in terms of your clients, they're
  

 3    represented by counsel and the whole idea is, we work this
  

 4    out, the mediation goes through and then the parties are done.
  

 5                 MR. MILLWARD:  Okay.  I get that point,
  

 6    Your Honor.  But let's just assume that we follow your line of
  

 7    reasoning and we say you're right.  They should be allowed to
  

 8    foreclose because of what happened in mediation, right.  Okay.
  

 9    So what balance --
  

10                 THE COURT:  No, and it's not in terms of
  

11    foreclosure.  What they agreed to was your clients would do a
  

12    deed in lieu of foreclosure.
  

13                 MR. MILLWARD:  Right.  Right.
  

14                 THE COURT:  And I don't understand your argument
  

15    as to why they can't expect that your clients are going agree
  

16    to what they signed off on.
  

17                 MR. MILLWARD:  The reason is because of the way
  

18    it happened and I would prefer to put my client on the stand
  

19    so I can address my client's testimony as to that, what my
  

20    client believed she was agreeing to.
  

21                 THE COURT:  No, I think that's for a later date.
  

22    That doesn't have to do with the foreclosure as to whether or
  

23    not they can prevail on their claim.
  

24                 MR. MILLWARD:  Give me a second, Your Honor.
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 1                 THE COURT:  Yeah, that's fine.  Take your time.
  

 2                 MR. MILLWARD:  Okay.  Your Honor, I have a piece
  

 3    of evidence.  I don't believe that it's provided in the
  

 4    (indiscernible).
  

 5                 MR. HERNANDEZ:  Your Honor, I would object to any
  

 6    evidence being presented.
  

 7                 THE COURT:  Well, no, I'm just -- in terms of the
  

 8    argument, where I guess I'm hung up when I read through all
  

 9    this is I -- you have a fine argument until we get to the --
  

10                 MR. MILLWARD:  Well, this --
  

11                 THE COURT:  The last mediation.
  

12                 MR. MILLWARD:  Well, this, in fact, I think,
  

13    resolves the Court's issue.
  

14                 THE COURT:  All right.
  

15                 MR. MILLWARD:  I don't see that I've got this
  

16    document, though, provided anywhere.
  

17                 THE COURT:  Well, I think with the loan -- the
  

18    mediator.
  

19                 MR. HERNANDEZ:  (Indiscernible) 2018 letter?
  

20                 MR. MILLWARD:  No.
  

21                 MR. HERNANDEZ:  May 2000 (indiscernible).
  

22                 MR. MILLWARD:  This is June 20th.
  

23                 THE COURT:  Yeah, I think that one is in the
  

24    document, what the parties signed off on.
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 1                 MR. HERNANDEZ:  Your Honor, this is the response
  

 2    to the (indiscernible) claims.
  

 3                 MR. MILLWARD:  Yeah, that's what I thought, yeah.
  

 4                 MR. HERNANDEZ:  But I disclosed that.
  

 5                 THE COURT:  All right.
  

 6                 MR. MILLWARD:  Do you know where it might be?
  

 7                 MR. HERNANDEZ:  Yeah, I can tell you the
  

 8    specifics.  It's Exhibit U, Your Honor.
  

 9                 THE COURT:  U.  Okay.
  

10                 MR. MILLWARD:  And do you have it?  I don't have
  

11    it in the May 16th, 2018, letter.
  

12                 MR. HERNANDEZ:  The revised May 16th, 2018,
  

13    letter.
  

14                 MR. MILLWARD:  Yeah, the (indiscernible) program
  

15    letter.  So, Your Honor, the number -- I guess U.
  

16                 THE COURT:  Right.
  

17                 MR. MILLWARD:  June 20, 2018; is that right?
  

18                 THE COURT:  Um-hum.
  

19                 MR. MILLWARD:  So my client has informed me that
  

20    they believed that the deed in lieu option for them was closed
  

21    off because of the statement made at the bottom of -- the
  

22    bottom paragraph there in April of 2017.
  

23                 If you read the last sentence of that paragraph
  

24    as to that page, the first page, the enclosed deed in lieu
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 1    program closing document was mailed to you May 16th, 2018, to
  

 2    notify you that your ineligibility to participate in the deed
  

 3    in lieu program has been terminated.
  

 4                 THE COURT:  Okay.  When was the deed in lieu
  

 5    agreement made?
  

 6                 MR. MILLWARD:  So the mediation occurred in
  

 7    April.  And so by May 16th, according to this statement, their
  

 8    opportunity to participate was closed.  And at least as to my
  

 9    client's understanding from what they has informed me, she
  

10    understood that no deed in lieu was an option after May 16th.
  

11                 THE COURT:  Okay.  All right.  Go on with your
  

12    argument.
  

13                 MR. MILLWARD:  Your Honor, with -- you don't need
  

14    testimony as to that fact?
  

15                 THE COURT:  No.  No, I have the documents that
  

16    were admitted.
  

17                 MR. MILLWARD:  Okay.  So I think we have to
  

18    then -- I think the Court maybe is satisfied with the history
  

19    that we've covered.
  

20                 THE COURT:  Right.
  

21                 MR. MILLWARD:  Do we need to go beyond October of
  

22    2018?  There was a notice of sale recorded, the notice of sale
  

23    is what it is.
  

24                 THE COURT:  Well, what was the last notice that
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 1    was filed in terms of them starting the foreclosure process?
  

 2                 MR. MILLWARD:  The notice of sale was recorded
  

 3    October 11th, 2018.  It's the only notice of sale recorded
  

 4    since the notice of default.
  

 5                 THE COURT:  Okay.
  

 6                 MR. MILLWARD:  There is a nine-month requirement
  

 7    for someone to file a notice of sale and within nine months of
  

 8    the notice of default, that requirement is stayed when someone
  

 9    enters the mediation program.  And so there's no problem for
  

10    timing for the notice of sale.  That's not an argument that my
  

11    client's making.
  

12                 THE COURT:  Okay.
  

13                 MR. MILLWARD:  But as to the enforceability of
  

14    this loan, because of the breach that occurred in 2009, and
  

15    essentially the successive breach with every month that had
  

16    gone by that every institution involved had not applied the
  

17    terms of the modification and allowed the client to make
  

18    payments -- allowed my client to make payments according to
  

19    those terms, I think, is serious, Your Honor.
  

20                 I think that the ultimate resolution of this
  

21    matter for my clients would be seeking to return back in 2009,
  

22    so that they then get what they wanted to get back then, which
  

23    was to make payments according to that modification that was
  

24    agreed, signed and recorded, and that's been acknowledged by
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 1    all parties.
  

 2                 To say that my client had a duty to pay any
  

 3    amount of money from that time forward, that my client had a
  

 4    duty to -- I mean, we've been going into mediation.  Mediation
  

 5    is a response to the notice of default.  Mediation's in
  

 6    response to a failure to provide my client with terms that
  

 7    were the loan modification agreement.
  

 8                 I mean, everything that occurs from there on out
  

 9    results from the failure and breaches of Bank of America and
  

10    Fay Servicing to honor their agreement.
  

11                 THE COURT:  All right.  Anything else?
  

12                 MR. MILLWARD:  Let me just make sure I've covered
  

13    everything.
  

14                 THE COURT:  All right.
  

15                 MR. MILLWARD:  And just briefly, Your Honor, it's
  

16    difficult to establish irreparable harm when I can't have my
  

17    client on the stand.
  

18                 MR. HERNANDEZ:  I concede irreparable harm.
  

19                 MR. MILLWARD:  You can.
  

20                 MR. HERNANDEZ:  Yes, I concede the irreparable
  

21    harm one.
  

22                 MR. MILLWARD:  Fantastic.
  

23                 MR. HERNANDEZ:  (Indiscernible) it's always
  

24    (indiscernible) same thing in our HOA case, Your Honor, so I
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 1    can't come back and say we're not irreparable harm.
  

 2                 THE COURT:  Well, let's just say you shouldn't.
  

 3                 MR. MILLWARD:  With regards to likelihood of
  

 4    proceeding, Your Honor, most of the evidence that proves that
  

 5    this (indiscernible) was breached is in front of the Court on
  

 6    documentary evidence provided by the defendants in this
  

 7    matter, either directly to my client or provided in response.
  

 8                 I mean, every statement shows that the terms were
  

 9    not acknowledged.  Every statement shows that the balance, the
  

10    principle balance is wrong.  Every statement shows that the
  

11    interest rate was wrong.
  

12                 My client's affidavit establishes that my client
  

13    couldn't make payments and made attempts.  She has dates and
  

14    names of individuals she spoke with or met with to discuss
  

15    these issues to find out why this modification isn't being
  

16    honored or accepted or why what -- why she's receiving
  

17    statements saying she owes 40, 50, $60,000 and not being able
  

18    to move forward under the agreement that they agreed to.
  

19                 I think that there should be no question as to
  

20    what's happened here and that's simply that there was an
  

21    agreement made that I agree it's been recognized by all
  

22    parties, though it wasn't honored, and failure to accept
  

23    (indiscernible) from the very beginning is a material breach
  

24    of the agreement.
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 1                 And it has to -- as a matter of equity, fairness
  

 2    as a matter of law, it has to estop, the servicer here and its
  

 3    predecessors in interest from seeking to enforce the documents
  

 4    for which (indiscernible) breached.
  

 5                 THE COURT:  Okay.
  

 6                 MR. MILLWARD:  As to the Homeowners Bill of
  

 7    Rights, Your Honor, it's -- the Homeowners Bill of Rights has
  

 8    been violated simply because the terms stated within their
  

 9    notices can't be accurate and aren't accurate.
  

10                 It's argued by opposing counsel that in
  

11    California, if you misstate the terms, that's not a material
  

12    violation.  What would be the point of NRS 107.5001(b) if
  

13    everybody can just make up numbers and make up interest rates
  

14    and make up the corrected payoff balance?
  

15                 It has to mean something and to say that
  

16    providing it absolutely 100 percent incorrect reflection of
  

17    what is owed on the mortgage in this case, it has to be a
  

18    material violation.  Otherwise, the statute is meaningless.
  

19                 I mean, the only thing -- I guess if you provide
  

20    100 percent incorrect document and comply with the statute,
  

21    well, that can't be right.  Otherwise, it sends somebody a
  

22    foreclosure notice and have the wrong names and the wrong
  

23    address and misstate everything.  Why would it matter?
  

24                 THE COURT:  Why would you be entitled to some
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 1    type of relief in terms of a -- if the Court just ordered,
  

 2    okay, fine, you can't foreclose on this notice, go back and do
  

 3    it right?
  

 4                 MR. MILLWARD:  Right.  Well, I think that --
  

 5    because they can't.  It's two stabs.  The first argument is
  

 6    they can't foreclose because we've got a breach.
  

 7                 THE COURT:  Okay.  That, I understand.  But under
  

 8    the --
  

 9                 MR. MILLWARD:  And then on top --
  

10                 THE COURT:  But you're asking for an injunction
  

11    to keep them from --
  

12                 MR. MILLWARD:  All right.  And then on top of
  

13    that, the Homeowners Bill of Rights says that when do you this
  

14    wrong, you're entitled to an injunction.  When it's a material
  

15    violation of the statute, you're entitled to an injunction.
  

16                 And so your statement is, what kind of relief
  

17    does that give my clients?  Well --
  

18                 THE COURT:  What are you saying, though, that
  

19    you're entitled to an injunction from them ever again trying
  

20    to foreclose on the property?
  

21                 MR. MILLWARD:  I -- if we went back and adopted
  

22    2009 terms and moved forward under what had happened and --
  

23                 THE COURT:  Right.
  

24                 MR. MILLWARD:  -- recognized the breach, well,
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 1    then I wouldn't say that.  I mean, what -- because they would
  

 2    then, in their future notice of default, say that the loan
  

 3    modification principle, balance and interest rate and how many
  

 4    payments have been missed and whatnot, but it would require
  

 5    them to accept those terms.  It would require them to up --
  

 6                 THE COURT:  Right.  But what I'm just saying, if
  

 7    I go that route and I say, okay, fine, take it back to 2009,
  

 8    recalculate it, but --
  

 9                 MR. MILLWARD:  But I don't think that solves the
  

10    problem because my client's never been able to make payments
  

11    on that.
  

12                 THE COURT:  Well, but it would solve the problem
  

13    as to the notice issue.
  

14                 MR. MILLWARD:  I don't think so, because the
  

15    difference is this:  If you have a duty to pay, then the
  

16    balance accrues from 2009 forward.  If the breaching party by
  

17    failing to recognize the terms and not accepting payments
  

18    under those terms --
  

19                 THE COURT:  All right.
  

20                 MR. MILLWARD:  -- (indiscernible) breaching, then
  

21    my client --
  

22                 THE COURT:  All right.  I accept that argument.
  

23    But if I don't rule in favor of your client as to the breach
  

24    and the material, but I find that there was a different and
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 1    your client's not willing to do and I don't order a deed in
  

 2    lieu, but I find that there was no material breach and that
  

 3    they did fail to abide under the 2009 agreement, then
  

 4    certainly they could go back, readjust the note.  You can't
  

 5    get an injunction on that.
  

 6                 MR. MILLWARD:  I don't think so.
  

 7                 THE COURT:  Okay.
  

 8                 MR. MILLWARD:  And if they corrected everything,
  

 9    then I couldn't see the future injunction.
  

10                 THE COURT:  Right.
  

11                 MR. MILLWARD:  Right.  As to the Homeowners Bill
  

12    of Rights, as to my clients claiming that they still have --
  

13    the servicer and U.S. Bank have no rights to pursue a
  

14    foreclosure, which is the first argument I started with, then
  

15    yeah, they would be entitled to an injunction there, but not
  

16    under the Homeowners Bill of Rights.
  

17                 THE COURT:  Okay.  All right.  Anything else?
  

18                 MR. MILLWARD:  I don't think so.  Thank you.
  

19                 THE COURT:  All right.  Mr. Hernandez.
  

20                 MR. HERNANDEZ:  Your Honor, I apologize.
  

21                 THE COURT:  You want to take a five-minute break?
  

22                 MR. HERNANDEZ:  Let's take a five-minute break.
  

23                 THE COURT:  All right.  Let's go ahead and take a
  

24    five-minute break.  The only thing is I have to get this done
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 1    by 5:00 or I get in trouble with overtime.
  

 2                 MR. HERNANDEZ:  If I go longer than 30 minutes,
  

 3    Your Honor --
  

 4                 THE COURT:  Okay.
  

 5                 MR. HERNANDEZ:  -- you can throw something at me.
  

 6                 THE COURT:  All right.  So, sir, on the
  

 7    telephone, I'm going to put you on hold -- or actually I'll
  

 8    just leave the phone open.  Okay?  We'll be back in about five
  

 9    minutes.  Court's in recess.
  

10                 (Recess.)
  

11                 THE COURT:  All right.  So let's go back on the
  

12    record in 18-CV-03112.  Go ahead, Mr. Hernandez.
  

13                 MR. HERNANDEZ:  Thank you, Your Honor.
  

14                 Your Honor, I think you're beating
  

15    (indiscernible) over the head (indiscernible).  The Jones
  

16    versus Suntrust Mortgage case, which is a binding Nevada
  

17    (indiscernible) published opinion that says that a mediation
  

18    contract is a -- a mediation agreement is a binding contract
  

19    that is enforceable by the parties.
  

20                 In this instance, on April 3rd, 2018, the parties
  

21    entered into a mediation agreement.  We included that
  

22    mediation agreement as Exhibit Q in our book.
  

23                 In the mediation agreement, it specifically
  

24    states that the party -- that the Plaintiff -- I'm sorry, that
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 1    the borrower (indiscernible) and, Your Honor, I want to be
  

 2    clear that even though both (indiscernible) is the only one
  

 3    named on the loan documents as being in the contract -- the
  

 4    trustor or the person who (indiscernible) anything
  

 5    (indiscernible) and I just want to be clear on that.
  

 6                 It states on the agreement that the parties would
  

 7    agree that the (indiscernible) foreclosure pursuant to the
  

 8    terms of March 6th letter, which we included as Exhibit P in
  

 9    exchange -- the consideration is this, is there can be no
  

10    contract without a consideration.  The consideration was that
  

11    they could delay the foreclosure (indiscernible) July 15,
  

12    2010.
  

13                 Mr. Millward has attempted to come up here and
  

14    try and make an argument that somehow there was a mistake at
  

15    the mediation or that she wasn't fully informed.
  

16                 Your Honor pointed out very well that the -- that
  

17    they were represented by counsel.  And it's funny, you heard
  

18    from Mr. Giles.  I -- Mr. Giles (indiscernible) have had a lot
  

19    of other cases because we're frequently both opposing counsel,
  

20    and out here, I guess, defending Mr. Giles (indiscernible).
  

21                 And if they had a problem with Mr. Giles's work,
  

22    then they should talk to Mr. Giles about that or they should
  

23    come back to the court or seek some other form of relief.
  

24    They didn't.  They agreed to this modification and they've not
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 1    gone back to court in the mediation case, they're trying to
  

 2    change the terms of that agreement.
  

 3                 I want to talk about one of the elephants in the
  

 4    room here and it's that May 16th letter.  Your Honor, I really
  

 5    can see here and I didn't include it as an exhibit, but I can
  

 6    produce it later as a supplement if you want.  There was a
  

 7    May 16th letter that stated that Ms. Senta no longer qualified
  

 8    for a loan modification.
  

 9                 I want to be clear.  The terms of that letter
  

10    were that she had not submitted all the necessary paperwork to
  

11    do a deed in lieu.  However, Your Honor, I want to point out
  

12    that on June -- July 12th, 2018, Fay sent Ms. Senta a letter
  

13    indicating her eligibility for (indiscernible) and this is
  

14    Exhibit W.
  

15                 THE COURT:  Okay.
  

16                 MR. HERNANDEZ:  And then there's another one,
  

17    Your Honor, and it's Exhibit Y, an October 7th letter, stating
  

18    that, again, that they would accept a deed of foreclosure.
  

19    And that was five days prior to the recording of the notice of
  

20    default.
  

21                 Your Honor, as you're well aware, under
  

22    (indiscernible) or anything, if there was -- obviously there
  

23    was some error on the part of -- if -- let's assume the worst
  

24    case scenario, if there was some error on the part of Fay in
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 1    terms of the deed in lieu, it was subsequently corrected by
  

 2    those two letters.
  

 3                 And I would argue here, Your Honor, that if you
  

 4    wanted -- if she wanted -- if we wanted to come back and give
  

 5    her another chance to sign the deed in lieu, we would not
  

 6    object to that at this point, okay, because that's the terms
  

 7    of the agreement.
  

 8                 However, Ms. Senta never presented any documents
  

 9    or a deed in lieu.  Instead, what she did on May 21st, 2018,
  

10    was send a letter to Fay, this is Exhibit S, where she backed
  

11    out of the deed in lieu and agreed -- and demanded that Fay
  

12    renegotiate her loan with her.  Okay?
  

13                 So again, Your Honor, there was an agreement
  

14    between the parties, an enforceable agreement.  They -- she
  

15    agreed to relinquish the property.  In fact, if you look at
  

16    the complaint, the complaint specifically alleges that we have
  

17    to take the alleged allegations of the complaint as true.
  

18                 On paragraph 65, he alleges certificate of
  

19    mediation provides that the Lincicomes will voluntarily
  

20    relinquish the property.  Okay.  I think Your Honor is crystal
  

21    clear, they have agreed to a relinquishment of the property.
  

22    They have a signed agreement.
  

23                 Now, opposing counsel is trying to come up here
  

24    and say a signed agreement is not anything what it is and,
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 1    Your Honor, I think the signed agreement is very clear.  He
  

 2    wants to try to bring up his clients to come argue it.  Your
  

 3    Honor, this is an agreement relating to real property.  As we
  

 4    know, real property is subject to the statute of frauds.  It
  

 5    doesn't allow for any type of paroled evidence.  Okay?
  

 6                 So we have a binding agreement for relinquishment
  

 7    of the property here, okay?  That's been provided in this
  

 8    case.  All right.  That's why she would never be able to
  

 9    succeed on the merits of any type of foreclosure because
  

10    you're entitled to foreclosure.  She's agreed that we can
  

11    foreclose on the property.
  

12                 All right.  And also, Your Honor, I cited this in
  

13    my case.  I think we also applied the theory of equitable
  

14    estoppel here and I think I cited it In Re: Harrison living
  

15    trust case.  Your Honor, when a party relies on promises to do
  

16    something and then the other party doesn't go through with it
  

17    and then they're estopped from arguing that they can't do it.
  

18    She has not provided any documentation, any attempt to do a
  

19    deed of foreclosure.
  

20                 It would be different if she (indiscernible) here
  

21    that, yes, here is my deed of lieu -- here's my documents
  

22    (indiscernible) foreclosure and you're refusing to record
  

23    them.  Yes, then I would argue that there's a case of estoppel
  

24    of foreclosure of that case.
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 1                 That's not what's pleaded hereto, Your Honor.
  

 2    The law -- the mediation agreement is a brand new agreement
  

 3    that changed the relationship between the parties.  Everything
  

 4    else that happened before that doesn't exist anymore.
  

 5                 When we sent that May 16th letter, we may have
  

 6    technically violated that -- the terms, but that didn't stop
  

 7    the agreement from being the new agreement that was in effect.
  

 8    And our argument is that we corrected it after the fact
  

 9    anyway.  So at that point, we were still going on with it.
  

10                 There's no evidence, no legal argument that says
  

11    that that deed modification agreement is a void contract.
  

12    They have provided no defenses.  They've provided nothing that
  

13    says it was done under the pretences of fraud.  They've
  

14    provided nothing that says that she was incapacitated when she
  

15    did it.
  

16                 As far as we're -- as far as (indiscernible)
  

17    nothing happened.  That agreement is binding on the parties.
  

18    Okay.  So I guess that's my own (indiscernible) on that issue.
  

19    Do you have any questions about that issue?
  

20                 THE COURT:  No.
  

21                 MR. HERNANDEZ:  Okay.  I want to talk about next
  

22    the 2009 loan modification agreement, Your Honor.  I want to
  

23    bring your attention to the complaint.  The complaint has two
  

24    causes of action.
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 1                 One is for a protective cause of action, is for
  

 2    breach of contract.  That's on page 12 of the complaint.
  

 3    Okay?  It is (indiscernible) in the complaint that on
  

 4    July 31st -- this is Paragraph 82 -- 2009, all received the
  

 5    offer.  Plaintiff, Senta Lincicomes, accepted and executed the
  

 6    (indiscernible) provided by Bank of America.  Okay.
  

 7                 Following Ms. Senta Lincicome's execution of the
  

 8    (indiscernible), she immediately sent the agreement via
  

 9    Federal Express in the envelope that I provided with Bank of
  

10    America.  (Indiscernible) relief, Bank of America failed to
  

11    process (indiscernible).
  

12                 Okay.  Now, third cause of action, there's a very
  

13    similar paragraph on the third cause of action.  I believe on
  

14    Paragraph 90 -- yeah, 97, where they fail to accept payments
  

15    from October 1st, 2009.  Then, Your Honor, the fourth cause of
  

16    action.  All right.  The declaratory relief.
  

17                 Now, I think the reason that opposing counsel is
  

18    pushing declaratory relief a lot here is because he thinks
  

19    that's the way to get around the six-year statute of
  

20    limitation requirement.
  

21                 As we know, Your Honor, NRS 11.1901(b) places a
  

22    six-year statute of limitation for the enforcement of any
  

23    written agreement.  That's the maximum statute of limitation
  

24    that's (indiscernible).
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 1                 The cause of action accrues, Your Honor, when a
  

 2    party discovered or should have discovered the facts that gave
  

 3    rise to the cause of action.  And that's a case I'm sure
  

 4    you're very familiar with, Your Honor.
  

 5                 THE COURT:  Um-hum.
  

 6                 MR. HERNANDEZ:  It's the case that everybody
  

 7    cites to, which is the Lemus case.  Okay?  Your Honor, the
  

 8    allegation presented in the complaint is that Bank of America
  

 9    failed to process the loan modification and that was in 2009.
  

10                 Let's just say we would be going to 2011, which
  

11    was actually recorded, and still we're beyond the six-year
  

12    statute of limitation there.
  

13                 The point I'm making is, Your Honor, is that
  

14    there's no cause of auction for two or three because they knew
  

15    about Bank of America's violation all the way back in 2009 and
  

16    they did nothing, Your Honor.  They sat on it.  Okay?  And
  

17    this statute, that means the contract is no longer
  

18    enforceable.  They can't come here and say, oh, this is now a
  

19    valid contract (indiscernible).
  

20                 Now, the reason I bring this is up is because in
  

21    the fourth cause of action, Paragraph 101, because the
  

22    Defendants (indiscernible) material breach in July 11, 2011,
  

23    (indiscernible) trust and promissory note was modified and
  

24    excused.
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 1                 Your Honor, there was no excuse.  They never
  

 2    brought any cause of action to prevent the (indiscernible) of
  

 3    it.  Okay?  And that's important here.  They have no -- they
  

 4    have no standing here because they should have brought that by
  

 5    2015.
  

 6                 They have (indiscernible) -- now, here's the
  

 7    interesting thing, Your Honor.  In 2011, or I forget what year
  

 8    it was, they filed for bankruptcy.  They claimed -- he just
  

 9    came up here and argued that Bank of America did nothing
  

10    during the bankruptcy.
  

11                 But, Your Honor, he alleges in his complaint on
  

12    Paragraph 37 -- I'm sorry, Paragraph 36, on November 26, 2014,
  

13    Bank of America appeared in the (indiscernible) case and filed
  

14    a motion for a relief of stay (indiscernible) appellate U.S.
  

15    362.
  

16                 Okay.  Now, he claims that in that motion, Bank
  

17    of America did not inform -- this is Paragraph 37, did not
  

18    inform the bankruptcy court 2008 (indiscernible) 2011.  Okay.
  

19    Now, I don't (indiscernible) bankruptcy, Your Honor, and I
  

20    don't know if you're familiar with bankruptcy court.
  

21                 But the way it works in bankruptcy is if you file
  

22    a motion for relief of automatic stay, the other party gets to
  

23    file their objection.
  

24                 At that point, they could have filed an
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 1    objection, saying, hey, you're not (indiscernible) because
  

 2    there was no violation because there's no -- we didn't default
  

 3    on the loan because you didn't honor the 2009 loan
  

 4    modification agreement.  Okay?  I don't know what happened,
  

 5    Your Honor, because that's not part of the record.
  

 6                 However, on Paragraph 39, it says, prior to
  

 7    discharge, but after the (indiscernible) granting -- I'm
  

 8    sorry.  I apologize, Your Honor.
  

 9                 Yes, there's no -- the dates aren't clear.  But
  

10    it says, prior to discharge, but after the Court had entered
  

11    an order (indiscernible) Bank of America motion for relief of
  

12    stay, the Lincicomes again applied for a loan modification.
  

13                 Okay.  So at that point, Your Honor, they had a
  

14    chance to object to all of this, and whatever happened -- I
  

15    don't have the full record, Your Honor, I can supplement if
  

16    you want, the bankruptcy court felt that it was sufficient
  

17    (indiscernible) to provide that the lien provided without
  

18    the -- that the loan provided without -- that the loan
  

19    provided without (indiscernible) 2009 loan (indiscernible)
  

20    agreement was sufficient to proceed with the relief from the
  

21    (indiscernible).
  

22                 So what does that mean?  That means at that
  

23    point, they could have had a right to raise an objection and
  

24    they didn't.  So at this point, they're waiving.  They're
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 1    estopped from arguing in 2014 when the motion from
  

 2    (indiscernible) was filed, they're estopped from arguing that
  

 3    the 2009 agreement is in effect.  Okay.  So that's the first
  

 4    time they're estopped from it.
  

 5                 But I would argue there's a second time they're
  

 6    estopped from it.  Your Honor, in 2015, they entered into a
  

 7    trial loan modification.
  

 8                 Now, the way the loan modification works, Your
  

 9    Honor, is you get a loan modification and you recapitalize.
  

10    Unless there's principle forgiveness, the entire debt back in.
  

11    She signed and agreed to a temporary loan modification.
  

12                 When they did that in 2015, Your Honor, she was
  

13    agreeing at that point that the terms of the new balance of
  

14    the loan, the way it was recapitalized was correct.
  

15                 THE COURT:  All right.  But do I have that
  

16    document before me today?
  

17                 MR. HERNANDEZ:  I think it's Exhibit 9 to the
  

18    complaint.
  

19                 THE COURT:  Exhibit 9.  I have Bank of America
  

20    statements.
  

21                 MR. HERNANDEZ:  I wasn't necessarily saying it
  

22    was Exhibit 9 (indiscernible).
  

23                 MR. MILLWARD:  Exhibit 9 does refer to a loan
  

24    mod; right?
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 1                 MR. HERNANDEZ:  Right.  Exhibit 9 refers to a
  

 2    loan modification.
  

 3                 MR. MILLWARD:  Yeah, it's not a signed document,
  

 4    it's a --
  

 5                 MR. HERNANDEZ:  Well, okay, I understand his
  

 6    point that it's not a signed document, Your Honor, but the
  

 7    minute that she started making payments and she agrees in the
  

 8    complaint that she started making two payments, she was
  

 9    ratifying at that point that that was a valid -- that the
  

10    numbers were valid loan numbers at that point.  Okay.
  

11                 And she's estopped now from arguing those aren't
  

12    valid loan numbers based on that.  And if we need to
  

13    supplement the record, I'll supplement the record with
  

14    official documents.
  

15                 THE COURT:  All right.  I'm having trouble
  

16    finding Exhibit 9.
  

17                 MR. HERNANDEZ:  The complaint?
  

18                 THE COURT:  Yeah.  There's Exhibit 4.  Okay.
  

19    Here's Exhibit 9.  So Exhibit 9 is the letter to -- sent to
  

20    Lincicomes, proposed modification terms.  If we do not receive
  

21    acceptance to this by one or more options, we can only accept
  

22    the first trial payment and certified.
  

23                 Okay.  So it appears to be an offer rather
  

24    than --
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 1                 MR. HERNANDEZ:  That's true, Your Honor.  But the
  

 2    minute -- why would she make payments on an offer if she
  

 3    thought that the --
  

 4                 THE COURT:  All right.  So --
  

 5                 MR. HERNANDEZ:  The terms -- the original terms
  

 6    from 2009 were the ones in effect?
  

 7                 THE COURT:  All right.  So --
  

 8                 MR. HERNANDEZ:  When that loan modification was
  

 9    based on the original deed of trust.
  

10                 THE COURT:  All right.  But in terms of accept
  

11    your offer, make your first trial payment, you're stating that
  

12    the -- by their own allegations, they made the first trial
  

13    payment.
  

14                 MR. HERNANDEZ:  They made the first two trial
  

15    payments, Your Honor.
  

16                 THE COURT:  Okay.
  

17                 MR. HERNANDEZ:  Then there was another one in
  

18    2000 (indiscernible) well, that one failed (indiscernible)
  

19    and, Your Honor, they argue that we refused -- that they
  

20    refused to accept their payment.
  

21                 Our position is if you look at the COPD response
  

22    letter and the Nevada (indiscernible) division letters, our
  

23    position is that we never -- that either Fay or Bank of
  

24    America were offered the third payment.
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 1                 THE COURT:  Okay.
  

 2                 MR. HERNANDEZ:  And opposing -- the Plaintiff's
  

 3    have not produced any proof that a third payment was presented
  

 4    in any of the documents.
  

 5                 THE COURT:  Okay.  But for purposes of today's
  

 6    hearing, I'm not -- they could very well have --
  

 7                 MR. HERNANDEZ:  I understand, Your Honor.
  

 8                 THE COURT:  (Indiscernible) the allegation at
  

 9    face value.
  

10                 MR. HERNANDEZ:  All right.  And then, Your Honor,
  

11    again, when they did the 2016 loan modification, the one where
  

12    they made three payments, but didn't make the final payment,
  

13    again, Your Honor, that was based on the original terms of the
  

14    deed of trust, not the modified deed of trust.  So again --
  

15                 THE COURT:  Okay.  But have you provided me any
  

16    documents with the 2016 --
  

17                 MR. HERNANDEZ:  No, Your Honor.  It's allegations
  

18    that he's made separate from the complaint.
  

19                 THE COURT:  Okay.  All right.
  

20                 MR. HERNANDEZ:  If we need to supplement the
  

21    record after we finish, we can supplement the record.
  

22                 THE COURT:  Okay.
  

23                 MR. HERNANDEZ:  Okay.  All right.  So our
  

24    argument, Your Honor, is that the -- that there's this issue
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 1    about whether or not the 2011 -- the 2009 loan modification is
  

 2    in effect.
  

 3                 My two arguments is:  Number one, statute of
  

 4    limitation has run, and number two, by entering into these
  

 5    (indiscernible) temporary loan modification agreements and
  

 6    ultimately, Your Honor, the deed in lieu at the end, those
  

 7    were three examples of instances where she (indiscernible) the
  

 8    original debt.  Okay.
  

 9                 And I would argue that she was estopped at this
  

10    point even if there was no statute of limitations from arguing
  

11    enforcement of the 2009 agreement.  That's the point I'm
  

12    trying to make.
  

13                 THE COURT:  Okay.
  

14                 MR. HERNANDEZ:  Okay.  The last point I want to
  

15    make, Your Honor, is material violations of (indiscernible).
  

16                 NRS 107 -- and I think this is what we agreed to
  

17    earlier.  I think opposing counsel concedes this point.  In
  

18    NRS 105.563 allows for mitigation violations of
  

19    (indiscernible) after the fact.
  

20                 And, Your Honor, our argument is that material
  

21    violation of the statute that -- I'm sorry, Your Honor, NRS
  

22    107.561 -- one more time, NRS 107.5601 states there must be a
  

23    material violation of NRS 107.400 through 560 in order for
  

24    this Court to grant injunctive relief.
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 1                 And we cited California cases, the material
  

 2    violation is a violation where you change the course of the
  

 3    foreclosure.  There's no Nevada law, Your Honor, of what the
  

 4    material violation law is.
  

 5                 THE COURT:  Right.
  

 6                 MR. HERNANDEZ:  The good news about California's
  

 7    Hobar statute is we basically cut and pasted it when we
  

 8    created our Nevada statute.  I think that's very persuasive
  

 9    authority here.
  

10                 I think it's the burden here for the opposing
  

11    side to come up and say, hey, how would this (indiscernible)
  

12    the course of the foreclosure had we been provided the
  

13    information that we got requested.  Okay.  I'm going to get to
  

14    my (indiscernible) in a second.
  

15                 So what happened was -- and this is where I'm a
  

16    little confused, Your Honor, he claimed -- he claims that his
  

17    client didn't get any preforeclosure, 30-day preforeclosure
  

18    notice letter as required under NRS 107.5001.  Okay.
  

19                 However, he elected -- his client elected into
  

20    mediation in 2016, and this is where I'm a little bit
  

21    confused, because usually you don't elect into mediation
  

22    unless there was a notice of a default recorded first.  So
  

23    this was under the old program.
  

24                 THE COURT:  Right.
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 1                 MR. HERNANDEZ:  I could not find, for the life of
  

 2    me, a recorded in 2016.  However, what we did produce in this
  

 3    litigation is the letter dated -- I want to draw the attention
  

 4    to this exhibit, Your Honor, December 15th, 2015, and this is
  

 5    the Exhibit I, is the notice of default and intent
  

 6    (indiscernible).
  

 7                 This is, Your Honor, I present to you the
  

 8    NRS 107.5001 letter because it includes all the information,
  

 9    including the indebtedness, foreclosure mediations, options,
  

10    everything that needed to be done.  The notice of default in
  

11    this case, Your Honor, was recorded in 2017.  The statute of
  

12    limits says 30 days prior to the notice of default being
  

13    recorded.
  

14                 Now, I can see where somebody says, well, two
  

15    years seems to be a very long time.  Well, let me -- let --
  

16    there's a reason why the notice of default wasn't recorded
  

17    here, Your Honor, and I think we can infer why it took two
  

18    years to record it.
  

19                 Because if you look at the allegations set forth
  

20    in the complaint and the statement of facts that I presented
  

21    here, from 2000 -- December of 2015 up until recording the
  

22    notice of default in November of 2017, the Lincicomes went
  

23    through a series of loan modification proposals, temporary
  

24    loan modifications.
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 1                 They even allegedly went through a foreclosure
  

 2    mediation, and I couldn't find any record of that foreclosure
  

 3    mediation, Your Honor, (indiscernible) didn't seem to have it.
  

 4                 And so through that entire time, they kind of
  

 5    dragged that whole process out, because as you know,
  

 6    Your Honor, if you're going through that process, you can't --
  

 7    because of the dual tracking laws, you can't record a notice
  

 8    of default.
  

 9                 So what happened was for those two years, they
  

10    exhausted all their remedies and that's when there was a
  

11    default recorded.
  

12                 My position here, Your Honor, is that the
  

13    December 15th letter, that we provided to you is the
  

14    NRS 107.5001 letter and it shows compliance.  Okay.
  

15                 Now, they claim that that's in error and I've
  

16    argue here, Your Honor, by legally -- the date they're
  

17    estopped from arguing that the papers (indiscernible) were in
  

18    error.
  

19                 Now, even if those figures were in error, Your
  

20    Honor, it's not like we didn't provide them with a ton of
  

21    (indiscernible) two mediations and a ton of loan modifications
  

22    and also short sale options and a deed in lieu option.  Okay.
  

23                 And during that time, Your Honor, they could have
  

24    come up and tried to stop the foreclosure or, Your Honor, they
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 1    could have even sent a RESPA letter, a real estate settlement
  

 2    procedures act letter to the bank and the bank would enforce
  

 3    respond to a qualified written request that says, oh, my God,
  

 4    this error, fix it, and that would have been an actual claim
  

 5    in Federal Court.
  

 6                 They did nothing of the sort, Your Honor.  They
  

 7    just went through the modification process.  They went through
  

 8    the mediation process.  They did nothing up until the very
  

 9    last minute when they had their last resort here to do,
  

10    Your Honor, the last resort that they tried, Your Honor, was
  

11    on the 11th hour right before the foreclosure was before the
  

12    Court, that's when they tried to settle it.
  

13                 NRS -- that's not fair to my client.  My client
  

14    has presented them with a whole bunch of different options
  

15    under Hobar and they've refused to take any of them until she
  

16    agreed to take the deed in lieu.  And then at that point,
  

17    she's now backing out of that deal.
  

18                 The reason this is important, Your Honor, is
  

19    because 107.560 only allows for injunctive relief for the
  

20    violations of 400 through 560.  However, he's claiming as an
  

21    independent reason to stop the foreclosure, the notice of
  

22    deficiencies in the NOD notice that was (indiscernible), he
  

23    says there's wrong numbers in there.
  

24                 Your Honor, the notice, the NOD notice is covered
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 1    under NRS 107.085.  The reason that's important is because
  

 2    it's not under 400 through 560.  There is no mechanism under
  

 3    the Hobar statute for this court to grant an injunction based
  

 4    on a defective notice of default.  And I've cited a California
  

 5    case, which also stands for that same proposition in my
  

 6    briefing.  Okay.  So -- and that's Travis versus Nation,
  

 7    sorry.
  

 8                 Your Honor, I would argue that at this point --
  

 9    I'm almost done, at this point, there was no violation of the
  

10    Hobar because they got the mediation.  They went through
  

11    apparently mediation twice.
  

12                 They were offered multiple options.  They did
  

13    not -- they actually elected to one of those options, which
  

14    was the deed in lieu, and now they're backing out of it.
  

15    Okay.
  

16                 A Hobar violation occurs when, hey, we're
  

17    foreclosing on you and the bank's not cooperating with you.
  

18    That's the purpose of the Homeowners Bill of Rights is to give
  

19    homeowners alternatives prior to the foreclosure occurring.
  

20    That's what (indiscernible) those alternatives, I'm positive,
  

21    were presented here in this case.
  

22                 THE COURT:  Okay.
  

23                 MR. HERNANDEZ:  So unless you have any questions,
  

24    Your Honor, that's all I have to have (indiscernible)
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 1    pleadings.
  

 2                 THE COURT:  Let me just say in terms of the
  

 3    letter after the mediation, is there an anticipatory breach or
  

 4    a --
  

 5                 MR. HERNANDEZ:  If there was an anticipatory
  

 6    breach, Your Honor, and her -- and if you could -- I could
  

 7    cite -- if there was an anticipatory breach, Your Honor, then
  

 8    she could come back and sue us and force us to enforce the
  

 9    agreement.
  

10                 THE COURT:  Right.
  

11                 MR. HERNANDEZ:  Your Honor, the fact of the
  

12    matter is that even under Hobar and mixing the legal standards
  

13    here --
  

14                 THE COURT:  Right.
  

15                 MR. HERNANDEZ:  -- we fixed that later.  We
  

16    offered a deed in lieu twice.
  

17                 THE COURT:  All right.
  

18                 MR. HERNANDEZ:  I suspect what happened --
  

19                 THE COURT:  All right.  But are they entitled,
  

20    the breach themselves, even if they went with that?
  

21                 MR. HERNANDEZ:  Well, Your Honor, I would argue
  

22    that we -- that these are (indiscernible) that they sent her
  

23    that letter and I don't have that letter and I can produce it
  

24    for you.
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 1                 THE COURT:  All right.
  

 2                 MR. HERNANDEZ:  Is the reason they sent that
  

 3    letter is because they waited for a month for her to produce
  

 4    the documents.  They requested documents and she never
  

 5    produced it.
  

 6                 THE COURT:  Okay.
  

 7                 MR. HERNANDEZ:  And I think what ended up
  

 8    happening was they figured out, oh, we have an agreement, we
  

 9    have to send her these letters and they did offer her that
  

10    opportunity to it.
  

11                 THE COURT:  Okay.
  

12                 MR. HERNANDEZ:  I understand that, you know,
  

13    Your Honor, that doesn't look great for us, but that's an
  

14    immaterial fact because we did fix it and the fact of the
  

15    matter is she (indiscernible) just sent the letter saying she
  

16    didn't want (indiscernible) either.
  

17                 But, Your Honor, just because the parties don't
  

18    mean it, doesn't mean you don't have and forcible agreement
  

19    here.  And I argue that we do have an enforceable agreement
  

20    here to proceed with the (indiscernible) -- and, again, if she
  

21    wants time to do the deed in lieu, I think that's something we
  

22    could do.
  

23                 You know, she (indiscernible) on her record, but
  

24    right now, these -- this is just a last-minute attempt to stop
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 1    what's inevitable.  And I want to make another point,
  

 2    Your Honor:  In Nevada law, it's just common knowledge that if
  

 3    you're in default, you're -- you can't contest the
  

 4    foreclosure.  There's no question here that she's in default.
  

 5                 THE COURT:  All right.
  

 6                 MR. HERNANDEZ:  Now, let's say we're going to go
  

 7    back to the 2009 (indiscernible), and I don't mean to be mean
  

 8    to the Lincicomes, but have they saved up all the money to
  

 9    make all the back payments from 2009 to get the loan current,
  

10    you know, because, you know, that would be the requirement
  

11    here to fix it.
  

12                 I had issues like that, Your Honor, where we had
  

13    loan modification agreements with my other clients where they
  

14    weren't properly stated and the way to fix that is, okay, the
  

15    borrower pays what they owe back and then we continue on
  

16    forward.
  

17                 THE COURT:  Right.
  

18                 MR. HERNANDEZ:  I have seen no evidence, nothing
  

19    here from the Lincicomes that they -- that they would be
  

20    willing to reinstate the loan.  I don't know how we can go
  

21    back in time at this point, Your Honor.  They had a right
  

22    after 2009 to go to the court and enforce it and they sat on
  

23    their rights.
  

24                 So if they can't provide -- Your Honor, I would
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 1    argue that if you are going to grant any type of injunction or
  

 2    any type of relief, then they have to post the bond and the
  

 3    payments that they believe are true, right, because and at
  

 4    the end -- and they can post that bond at the end, but they
  

 5    can't post those -- the payments amounts, then this is all an
  

 6    academic exercise because then they're in default no matter
  

 7    what.
  

 8                 THE COURT:  Right.
  

 9                 MR. HERNANDEZ:  It's just a question of how much
  

10    their indebtedness is.
  

11                 THE COURT:  Okay.  All right.
  

12                 MR. HERNANDEZ:  Anything else, Your Honor?
  

13                 THE COURT:  No, I think you've answered.  All
  

14    right.  On the telephone, any argument?
  

15                 MR. LACHMAN:  Your Honor, again, this is Scott
  

16    Lachman on behalf of Bank of America.  I've listened for the
  

17    past two hours and I'm aware of all the arguments from both
  

18    parties.
  

19                 Like I said (indiscernible) this hearing, based
  

20    on the -- based on my review of the public record, it doesn't
  

21    appear that Bank of America has any property right, any
  

22    interest in the foreclosure.
  

23                 That being said, I agree with the statements from
  

24    counsel for U.S. Bank regarding statute of limitations and the
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 1    claims against Bank of America.
  

 2                 Looking at the complaint, it looks like there's
  

 3    two causes of action against Bank of America, breach of duty
  

 4    to act (indiscernible) fair dealing and breach of contract.
  

 5                 And based on the complaint and what Plaintiff's
  

 6    counsel -- also states that Plaintiff counsel's mentioned
  

 7    during his argument this afternoon, the only dates regarding
  

 8    Bank of America are 2009 and 2011.  I have no idea why Bank of
  

 9    America was even named in this complaint.
  

10                 THE COURT:  Okay.  Anything else?
  

11                 MR. LACHMAN:  That's it, Your Honor.  Thank you.
  

12                 THE COURT:  All right.  Mr. Millward.
  

13                 MR. MILLWARD:  Thank you, Your Honor.  I've tried
  

14    to keep up.
  

15                 THE COURT:  Okay.
  

16                 MR. MILLWARD:  The statute of frauds argument is
  

17    an interesting argument as to mediation and the agreement.
  

18                 First of all, parole evidence isn't allowed, and
  

19    so we have to look directly at the agreement, what the
  

20    agreement provides.  And all that I have seen, and counsel can
  

21    correct me if I'm wrong or the Court if I'm wrong, all I have
  

22    seen is to an agreement is a checked box saying deed in lieu.
  

23                 The statute of frauds requires that agreements
  

24    in -- affecting property rights be notarized.  There's no
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 1    notary on anything, so that doesn't really work.
  

 2                 Furthermore, the specific terms of what my
  

 3    clients were agreeing to is not provided.  I couldn't tell my
  

 4    clients, would you agree to a deed in lieu without fully
  

 5    explaining what that means other than a check box and state
  

 6    what those rights that they would be giving up are or are not.
  

 7                 THE COURT:  Did you --
  

 8                 MR. MILLWARD:  And the law doesn't afford
  

 9    (indiscernible) --
  

10                 THE COURT:  Well, let me ask:  Did your clients
  

11    try to appeal or have they done anything to argue that the
  

12    deed in lieu?
  

13                 MR. MILLWARD:  My clients have learned about the
  

14    deed in lieu check box after they came to meet with me
  

15    because --
  

16                 THE COURT:  Well, but that's -- see, that's
  

17    not -- and I'm not going to allow you to go there.  They're
  

18    two adults, they're with an attorney.  I have the signatures
  

19    on the document.
  

20                 So this idea -- you know, I guess you could argue
  

21    at trial they're incompetent and so forth, but the problem I'm
  

22    having with is I -- again, Lyon County is one of the most
  

23    heavy hit, I've seen plenty of these and what you're arguing
  

24    is you basically want to undo the last ten years of mediation.
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 1                 And again, this is a typical -- what I've seen in
  

 2    terms of the agreements, this is a typical order that we get
  

 3    back from the mediators.
  

 4                 Patty Shipman is a top notch mediator.  I've had
  

 5    other cases involving her and so forth, and so the idea that
  

 6    your clients left that mediation not knowing, I -- again, I'll
  

 7    hear the evidence, I'm not here today to make that decision,
  

 8    but for me to find that you're going to prevail on that point
  

 9    is kind of difficult.
  

10                 MR. MILLWARD:  Well, I think, though, that the
  

11    Court like is 4 or 5 steps ahead of that.  For us to be here
  

12    on a foreclosure matter, they should have the right to
  

13    foreclose; right?
  

14                 And mediation and everything else that derives
  

15    from that, derives from that right.  All of the steps that are
  

16    required under the law to essentially give them the right to
  

17    foreclose here are dependent on the facts and agreements that
  

18    they've admitted are accurate and are --
  

19                 THE COURT:  Right.  But even --
  

20                 MR. MILLWARD:  (Indiscernible).
  

21                 THE COURT:  But even by your own allegations and
  

22    so forth, I have allegations that we all went to mediation, we
  

23    all agreed to deed in lieu.
  

24                 MR. MILLWARD:  Right.
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 1                 THE COURT:  Your allegations are that they didn't
  

 2    agree to the deed in lieu and so, therefore, they can't
  

 3    foreclose.
  

 4                 MR. MILLWARD:  Right.  But it's not --
  

 5                 THE COURT:  So if you can't prevail, then they
  

 6    have a right to foreclose --
  

 7                 MR. MILLWARD:  Well --
  

 8                 THE COURT:  -- because you didn't follow through
  

 9    on the mediation.
  

10                 MR. MILLWARD:  But, Your Honor, what would they
  

11    foreclose on?
  

12                 THE COURT:  That's a separate issue.
  

13                 MR. MILLWARD:  Well, I get that it is.  But let's
  

14    say that we go there.
  

15                 THE COURT:  Okay.
  

16                 MR. MILLWARD:  And then we go to say, okay, they
  

17    can foreclose because no payments have been made as of
  

18    October 1st of 2009.
  

19                 THE COURT:  Right.
  

20                 MR. MILLWARD:  Because their predecessor rejected
  

21    payments.
  

22                 THE COURT:  Right.  But, again, they're pointing
  

23    to the mediation where nobody seemed to care what the balance
  

24    was, what the interest rates were and so forth.
                   CAPITOL REPORTERS (775) 882-5322

80

AA04059



 1                 The mediation statement appears to bring in the
  

 2    March 6th letter, which sets forth the terms as to what
  

 3    payments they were going to make and so forth in terms of the
  

 4    deed in lieu.
  

 5                 And so, again, you have a hard estoppel issue.
  

 6    How are you going to get over the estoppel when they went
  

 7    through three different modification --
  

 8                 MR. MILLWARD:  Attempts.
  

 9                 THE COURT:  -- attempts?
  

10                 MR. MILLWARD:  I don't think that any of those
  

11    modifications change the terms of the agreements because there
  

12    was no signature.  The statute of frauds isn't changed.
  

13                 THE COURT:  Okay.  But what about the --
  

14                 MR. MILLWARD:  And then all of those --
  

15    Your Honor, I'm sorry, I don't mean to move by it.
  

16                 THE COURT:  Yeah.
  

17                 MR. MILLWARD:  All of those are attempts by my
  

18    client to solve this problem.  I mean --
  

19                 THE COURT:  Yeah, but it's an attempt, but at the
  

20    same time, they get a letter saying, here's our offer, go
  

21    ahead and make a payment to accept it and they send in a
  

22    payment.
  

23                 MR. MILLWARD:  Right.
  

24                 THE COURT:  So now we're going to throw out offer
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 1    and acceptance and we're going to go to a whole new contract
  

 2    theory in Nevada?
  

 3                 MR. MILLWARD:  I would love, and so would my
  

 4    clients, to go back to 2015 and say we'll accept that 2015
  

 5    modification.
  

 6                 THE COURT:  And she did, she sent in a payment.
  

 7    It's in your own terms.
  

 8                 MR. MILLWARD:  Sent in two and the third was
  

 9    rejected.
  

10                 THE COURT:  Okay.  And then what about the other
  

11    one?
  

12                 MR. MILLWARD:  But even beyond that, they --
  

13    those temporary agreements can't be enforced by a homeowner.
  

14    I've been in multiple cases where judges have said, no, we
  

15    can't accept the trial -- the trial payments as a modification
  

16    of the agreement.  I dealt with one just recently.
  

17                 Without a signature on the document, there's no
  

18    modification.  The statute of frauds hasn't been followed
  

19    through with.  So it can't be used both ways by the banks,
  

20    Your Honor.
  

21                 THE COURT:  Okay.
  

22                 MR. MILLWARD:  I get it, but my clients --
  

23                 THE COURT:  All right.  Let's jump to the gorilla
  

24    in the room.  Your clients have the ability to put up a bond,
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 1    several hundred thousand?
  

 2                 MR. MILLWARD:  Well, no, because one isn't owed.
  

 3    Under the law, this is a material breach as of 2009.
  

 4                 THE COURT:  Yeah, but they would still have to
  

 5    show that they have the ability.  So you're saying this
  

 6    basically wipes out all the terms and then I'm reconstructing.
  

 7                 MR. MILLWARD:  Well, that's what the law says,
  

 8    Your Honor.  That's what --
  

 9                 THE COURT:  No, the law doesn't say that in
  

10    terms of mortgage law.
  

11                 MR. MILLWARD:  It does.
  

12                 THE COURT:  It does not state that you get to --
  

13    that the Court gets to re-construe the whole mortgage.
  

14                 MR. MILLWARD:  No, it -- the law says,
  

15    Your Honor --
  

16                 MR. HERNANDEZ:  I got it.
  

17                 MR. MILLWARD:  Oh, there it is.  The law says,
  

18    when the parties exchange promises to perform one parties
  

19    material breach of the promises discharged in the
  

20    non-breaching party's duty to perform; right?
  

21                 THE COURT:  So you're saying they get something
  

22    for free.
  

23                 MR. MILLWARD:  Not at all.
  

24                 THE COURT:  Okay.
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 1                 MR. MILLWARD:  No, I'm saying --
  

 2                 THE COURT:  So if they're not getting something
  

 3    for free, they must have been saving up all that money for all
  

 4    these years and they're able to put up a bond.
  

 5                 MR. MILLWARD:  No, in fact, what I'm saying --
  

 6                 THE COURT:  Okay.
  

 7                 MR. MILLWARD:  -- Your Honor, is that they aren't
  

 8    seeking their house for free.
  

 9                 THE COURT:  Okay.
  

10                 MR. MILLWARD:  They're not trying to nullify
  

11    anything at this juncture.  They are trying to say that they
  

12    don't have the right to foreclose because of this material
  

13    problem with this 2009 agreement.
  

14                 This breach by them damaged the document to such
  

15    a degree that they can't enforce it and enforcement means
  

16    anything beyond 2009.  My client hasn't been afforded the
  

17    opportunity to act under the agreement.  How do you --
  

18                 THE COURT:  But that's incorrect, though.  Your
  

19    client made payments and so forth over the years.
  

20                 MR. MILLWARD:  Only one payment, Your Honor.
  

21                 THE COURT:  And I can't read -- I can't redraft
  

22    the agreement.  So I can't give them additional times on the
  

23    end.  I can't -- so if I agree with your theory that we go
  

24    back to 2009 --
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 1                 MR. MILLWARD:  Right.
  

 2                 THE COURT:  -- then they're going to have to make
  

 3    the payments to catch up.
  

 4                 MR. MILLWARD:  I don't -- I don't think so.
  

 5                 THE COURT:  They have to.
  

 6                 MR. MILLWARD:  Well, if you have no duty to
  

 7    perform, then how do you -- how do you perform?
  

 8                 THE COURT:  Okay.  So under your theory, I just
  

 9    say, okay, start the 2009 agreement nine years later.
  

10                 MR. MILLWARD:  Right.
  

11                 THE COURT:  Okay.  Now, the 2009 agreement was a
  

12    40-year mortgage.
  

13                 MR. MILLWARD:  Right.
  

14                 THE COURT:  Right?  So how are they going to make
  

15    all the payments that they were supposed to make under the
  

16    40-year agreement within the next 31 years?
  

17                 MR. MILLWARD:  No, I'm saying that we go back and
  

18    enforce the agreement as it was written starting today, give
  

19    my clients the opportunity --
  

20                 THE COURT:  And we put both parties in the
  

21    position that they would have been had the agreement been in
  

22    place.
  

23                 MR. MILLWARD:  Right.  And putting it -- starting
  

24    today, I'm not saying starting back --
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 1                 THE COURT:  Well, how do I put both parties in
  

 2    the position that they would have been had the agreement been
  

 3    followed if your clients don't come up with the payments --
  

 4                 MR. MILLWARD:  Right.
  

 5                 THE COURT:  -- to get current?
  

 6                 MR. MILLWARD:  There's a really good argument as
  

 7    to why they can't be forced to do that and that goes to the
  

 8    bankruptcy.  When they filed the bankruptcy, it was to catch
  

 9    up.  It was to force Bank of America to (indiscernible) and
  

10    Bank of America didn't show up.  They didn't file a claim
  

11    during the claims period.
  

12                 They didn't show up until six months before the
  

13    bankruptcy was over, they filed a motion for relief of stay
  

14    six months before.  And so my clients, instead of paying maybe
  

15    30 percent to creditors and making up the necessary --
  

16                 THE COURT:  Wait, wait, wait.  But your clients
  

17    didn't have a right to have the bankruptcy court decide on
  

18    that.  Bankruptcy courts all the time, they're a secured
  

19    lender.  They had a right to go in and ask for relief, which
  

20    was granted.  Am I wrong?  Am I misunderstanding the facts?
  

21                 MR. MILLWARD:  I think you're misunderstanding
  

22    the way Chapter 13 banks works.  In a Chapter 13 --
  

23                 THE COURT:  Wait.  No, no, no.  I'm asking you,
  

24    counsel, did the bankruptcy court issue a relief?
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 1                 MR. MILLWARD:  No.
  

 2                 THE COURT:  Or did they not?
  

 3                 MR. MILLWARD:  They issued relief as to discharge
  

 4    (indiscernible).  But I think you're misunderstanding the
  

 5    mechanics of Chapter 13.  Once you enter into a Chapter 13,
  

 6    you know, and you propose a payment plan and you propose these
  

 7    things, you still have claims that have to be made.
  

 8                 And if a claim is not made by a creditor, then
  

 9    the creditor doesn't receive payment; right?  And so my
  

10    clients were seeking to make payment of the mortgage through
  

11    the Chapter 13 bankruptcy process.  No claim was filed, so --
  

12                 THE COURT:  All right.
  

13                 MR. MILLWARD:  -- according to the five-year
  

14    plan, they didn't have --
  

15                 THE COURT:  No, I -- again, I'm not going there.
  

16                 MR. MILLWARD:  Well -- and, Your Honor, it's all
  

17    about the means testing (indiscernible).  I do bankruptcy, so
  

18    I know how this works.
  

19                 THE COURT:  I -- and like I said, I've dealt with
  

20    the bankruptcy courts, too.  Counsel, again, Lyon County was
  

21    one of the top counties, I've been through these foreclosure
  

22    things for the last 11 years I've been on the bench.
  

23                 MR. MILLWARD:  Again, I understand that, but I
  

24    think the Court's missing what I'm saying.  When the
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 1    bankruptcy court looks at what you have to pay your creditors
  

 2    right, they look at their claims right.
  

 3                 THE COURT:  Right.
  

 4                 MR. MILLWARD:  They do what your claims are and
  

 5    when the claim relates to your house right, to approve that
  

 6    claim by the trustee means that they're going to afford
  

 7    essentially a portion of your payment to that necessity of
  

 8    life, right.
  

 9                 And so when there is no claim there, the rest of
  

10    the creditors eat up the balance.  And so the, the, the left
  

11    over amount of their income wasn't necessary for their
  

12    survival of life went to other creditors, went to pay other
  

13    people at a hundred percent.
  

14                 THE COURT:  Okay.  Like I say, so, why didn't
  

15    they go back to the bankruptcy court and seek relief?
  

16                 MR. MILLWARD:  What relief do you seek in
  

17    bankruptcy court.
  

18                 THE COURT:  Well you're saying, you're saying
  

19    they were deprived of some right under the bankruptcy action
  

20    and now you're coming to a state court asking a state court
  

21    Judge to make up for something that happened in the
  

22    bankruptcy.
  

23                 MR. MILLWARD:  I'm actually just trying to
  

24    correct the argument, Your Honor.  The argument is that my
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 1    clients should be forced to repay nine years of arrearages.
  

 2                 Well I've got five years where Bank of America,
  

 3    right, five of those years didn't seek any relief on their
  

 4    own.  When they're in front of a court, a bankruptcy court,
  

 5    they provide the relief that my clients were willing to give
  

 6    them.
  

 7                 And so then why did my clients go forward and not
  

 8    object to the motion from relief of state because their
  

 9    counsel said hey, yes the officer was going to object or do
  

10    what I think they want to do and that's seek modification and
  

11    fix this whole loan thing for you and get you outside of the
  

12    problem and that's exactly what happened.
  

13                 A loan mod was sought they tried to make payments
  

14    and Fay Servicing rejected according to my client's affidavit,
  

15    Fay Servicing rejected her payment.  I've shown you evidence
  

16    that they ran to Bank of America right as soon as they found
  

17    out there was a rejection and tried to make a payment Bank of
  

18    America refused.  The check is provided.
  

19                 It's not like my clients have been dallying this
  

20    whole time trying to defraud somebody.  We're not taking
  

21    advantage of a bank.  My clients have just been trying to get
  

22    what they agreed to from the beginning.  And when that wasn't
  

23    working, they tried to modify the loans over and over and over
  

24    again.
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 1                 THE COURT:  Right.
  

 2                 MR. MILLWARD:  And it didn't work.
  

 3                 THE COURT:  And, see, that's the problem I'm
  

 4    having here with how you can succeed when your clients tried
  

 5    to take advantage, and I'm not saying advantage in a bad way
  

 6    or a pejorative way, the law set forth for all these different
  

 7    programs and so forth --
  

 8                 MR. MILLWARD:  Right.
  

 9                 THE COURT:  -- that homeowners in debt could try
  

10    to take advantage of to try to keep the home.
  

11                 MR. MILLWARD:  Right.
  

12                 THE COURT:  Now, they went through it several
  

13    times and then we finally get to a mediation where everybody
  

14    signs off, including their lawyer, saying this is how it's
  

15    going to be done, and yet the third time wasn't the charm and
  

16    we're back to Step 1.
  

17                 And I'm having difficulty understanding how we
  

18    don't have estoppel, we don't have changes and how I can go
  

19    back to the 2009.
  

20                 Then the other issue I'm having, if I go back to
  

21    the 2009, all right, I can't rewrite contract law and say,
  

22    well, fine, we're going to go back to 2009 because one of the
  

23    theories of contract law is put the parties in the position
  

24    that they agreed to.
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 1                 MR. MILLWARD:  Right.
  

 2                 THE COURT:  Right?
  

 3                 MR. MILLWARD:  And sue for specific performance.
  

 4                 THE COURT:  And so your clients agreed to make
  

 5    payments over the years under this agreement.  They agreed to
  

 6    accept them and I can't redraft the agreement.  If I go back
  

 7    to the 2009, I then can't go and redraft it.  Courts can't do
  

 8    that.
  

 9                 MR. MILLWARD:  And I think the Court might also
  

10    misunderstand, then, what we're asking for; right?  I'm not
  

11    saying we filed a complaint and cause of action for specific
  

12    performance.  That's not what we've been asking for.
  

13                 We're not -- we're not -- that's not where we're
  

14    going.  I'm saying that might be a solution for us to restate
  

15    the terms now, starting now and moving forward.
  

16                 THE COURT:  And that would give your clients an
  

17    additional nine years on -- and so we're now up to what would
  

18    now be a 59 or 49 or 50-year mortgage.
  

19                 They got the benefit of living in a house free,
  

20    because they didn't pay.  Whether or not they had to or not,
  

21    they had that benefit; right?
  

22                 MR. MILLWARD:  Well, I get the point.
  

23                 THE COURT:  And this is all equitable; right?
  

24    This is what you're telling the Court, this is equitable?
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 1                 MR. MILLWARD:  Well, it's not -- it's equitable.
  

 2    I'm not asking the Court to say that they had a duty not to
  

 3    pay any equity.  I'm saying it as a matter of law.
  

 4                 And so the -- I'm asking the Court to go, okay,
  

 5    if somebody rejects their payment on a mortgage so that they
  

 6    can later foreclose, if somebody does that, is that a breach
  

 7    on that party and is it material.
  

 8                 THE COURT:  Right.  And in theory they're
  

 9    supposed to put the payment in the bank and then when it comes
  

10    to court, they have the ability to though show that they had
  

11    the ability to perform and they had -- all right.
  

12                 MR. MILLWARD:  But the material breach doesn't
  

13    require performance.
  

14                 THE COURT:  All right.
  

15                 MR. MILLWARD:  And that's the -- that's what
  

16    they -- the case that I cited.
  

17                 THE COURT:  Right.  But in order for them to come
  

18    forward and ask for the Court to grant the requested relief,
  

19    they're going to have to show at that point in time, they can
  

20    perform, because you're basically asking me to enforce the
  

21    agreement in 2009.
  

22                 MR. MILLWARD:  I'm providing that as a possible
  

23    remedy.  I'm asking the Court to hold that the agreement in
  

24    2009 was an effective enforceable agreement, that it was
                   CAPITOL REPORTERS (775) 882-5322

92

AA04071



 1    breached by their side, by the Bank of America and its
  

 2    successors, and that because of those breaches, there is no
  

 3    right to foreclose.
  

 4                 THE COURT:  Right.
  

 5                 MR. MILLWARD:  That's it.
  

 6                 THE COURT:  And we're not -- we're just spinning
  

 7    wheels.  All right.  Do you have any additional evidence?
  

 8                 MR. MILLWARD:  I do.  I just have some responses,
  

 9    Your Honor, just real quick.
  

10                 With regards to the idea that the mediation
  

11    resulted in a modification in the loan, I think that's absurd
  

12    primarily because it doesn't fulfill the requirements of the
  

13    modification to an interest in property, so nor do I believe
  

14    there's sufficient statements of material terms at all.
  

15                 THE COURT:  What about sufficient terms for
  

16    novation or satisfaction and accord?
  

17                 MR. MILLWARD:  I don't think so either.
  

18                 THE COURT:  Why not?
  

19                 MR. MILLWARD:  Because satisfaction and accord
  

20    means waiver of rights and there's nothing stated in a -- as
  

21    to a waiver of rights.
  

22                 THE COURT:  Sure, there is.  In the agreement, it
  

23    says we'll take -- we'll give you the deed, you won't come
  

24    after us.  It sounds like a satisfaction and accord.
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 1                 MR. MILLWARD:  What agreement are you looking at?
  

 2    Because I might not understand what the Court's reading.
  

 3                 THE COURT:  Well, I'm saying, if you look at the
  

 4    mediators agreement, everybody left that mediation saying this
  

 5    is how it's going to go down.
  

 6                 MR. MILLWARD:  Well, and the reason I prefaced
  

 7    when I started, I don't know if this agreement as to anything
  

 8    more than a check box saying deed in lieu was the resolution.
  

 9                 THE COURT:  Okay.  Now, I understand you want to
  

10    go to statutes of fraud because you're thinking you want to
  

11    argue against the modification.  All right.
  

12                 And you're saying in order to modify -- all
  

13    right.  But in terms of parties coming together at a mediation
  

14    and agreeing, this is how we're going to resolve all of our
  

15    differences, all right, that sounds like a satisfaction and
  

16    accord.
  

17                 Everybody agreed, I'll drop this, you drop that.
  

18    I would agree with you, it's not a modification of the
  

19    underlying deed.  I would agree with you there.
  

20                 MR. MILLWARD:  Okay.  And to that point, if it's
  

21    not, then it's a separate issue and it doesn't change --
  

22                 THE COURT:  Well, it does.  It gets into the
  

23    estoppel arguments that they're making as to how are you going
  

24    to overcome the -- your clients being estopped.
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 1                 MR. MILLWARD:  Well, so if they are allowed to
  

 2    move forward with this foreclosure; right, we would have to
  

 3    determine the balance owed under the 2009 agreement.  We'd
  

 4    have to determine the interest and the late fees under that
  

 5    agreement.  Everything would have to be --
  

 6                 THE COURT:  I agree with you.
  

 7                 MR. MILLWARD:  What's that?
  

 8                 THE COURT:  I agree with you on the point.
  

 9                 MR. MILLWARD:  Right.  And none of that's been
  

10    done.  So my point is they can't foreclose regardless of the
  

11    mediation, because the underlying documents are defective.
  

12                 THE COURT:  Okay.
  

13                 MR. MILLWARD:  The argument that my client -- or
  

14    that my client is complaining about NRS 107.080 or 085, we're
  

15    complaining about NRS 107.500 -- or excuse me, 107 -- yeah,
  

16    107.500.
  

17                 MR. HERNANDEZ:  (Indiscernible).
  

18                 MR. MILLWARD:  About the Exhibit I.  If you look
  

19    at Exhibit I, it still has all the wrong terms.  Every term in
  

20    Exhibit I is still wrong.  If Exhibit I is materially
  

21    defective, it would serve no purpose if you could send
  

22    somebody a notice that has everything wrong on it.
  

23                 THE COURT:  Okay.
  

24                 MR. MILLWARD:  But as to the idea that -- this is
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 1    last minute.  My clients have done everything without being
  

 2    lawyers and without having bundles of money.  They've done
  

 3    everything they can to fix this over the years.
  

 4                 The reason that they've made modification
  

 5    payments is not because they wanted to be estopped from
  

 6    enforcing their original terms.  It was because they wanted to
  

 7    make it go away so that they pay on their loan.  I mean, you
  

 8    can't claim that's estoppel if you're agreeing to something
  

 9    because you think that you're going to be foreclosed upon out
  

10    of fear.
  

11                 THE COURT:  Well, but they're not here today
  

12    asking the Court to enforce the mediation agreement.
  

13                 MR. MILLWARD:  You're right.  We're here to stop
  

14    the foreclosure.
  

15                 THE COURT:  Right.
  

16                 MR. MILLWARD:  And before that, we would probably
  

17    be asking the Court for -- to enforce the modification and all
  

18    those other things that we could be asking the Court for, but
  

19    right now, we've got this attempted foreclosure based on
  

20    absolutely incorrect information, incorrect balances,
  

21    everything is incorrect.
  

22                 THE COURT:  Okay.
  

23                 MR. MILLWARD:  And a breach of that agreement.
  

24                 THE COURT:  All right.  Let me ask Mr. Hernandez
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 1    some questions.  All right.  If the mediation agreement does
  

 2    not modify the underlying and it's merely an accord and
  

 3    satisfaction, and the Court finds that they are under the
  

 4    2009, then isn't the information in the notices that you sent
  

 5    in, if that's incorrect, I can't allow the foreclosure to go
  

 6    forward.
  

 7                 MR. HERNANDEZ:  Well, I would argue, Your Honor,
  

 8    I --
  

 9                 THE COURT:  Do you understand what I'm --
  

10                 MR. HERNANDEZ:  I understand your point and it's
  

11    been troubling to me, too.  Okay.  So I would argue,
  

12    Your Honor, that they can't -- that the order for that
  

13    agreement, they don't have the right to enforce the terms of
  

14    that agreement, Your Honor, and that they've attempted to
  

15    modify those terms.
  

16                 They have -- I would argue there's an accord of
  

17    satisfaction that that debt is valid, because if that debt was
  

18    not valid, they would have never agreed to the 2015
  

19    modification.  They wouldn't have agreed to the 2016
  

20    modification.  They wouldn't have agreed to the deed in lieu.
  

21    They would argue that the debt was invalid in each of those
  

22    instances.
  

23                 The minute you say that, yes, you're doing this
  

24    or they would have challenged the standing of the bank to
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 1    proceed with the foreclosure at the mediation because that's
  

 2    what you're supposed to do with the mediation is say, hey, you
  

 3    don't have a standing because you didn't produce the proper
  

 4    documentation here.  There's no evidence here.
  

 5                 Wherever -- they erased that issue at the
  

 6    mediation, that, hey, you can't foreclose upon us because you
  

 7    didn't breach this loan modification agreement and we both
  

 8    know, Your Honor --
  

 9                 THE COURT:  Well, but, see, the thing is would
  

10    have, could have, should have and I can't get involved in
  

11    that.  All I can deal with is what I have in terms of the deed
  

12    in lieu and so forth.
  

13                 And let's just say I -- at the end of the day, I
  

14    agree with you it's valid and enforceable to Mr. Millward's
  

15    point, okay, fine, they breached the -- they're in breach of
  

16    the mediators agreement and now your client is seeking to go
  

17    forward, I would still have to have something saying --
  

18                 MR. HERNANDEZ:  I understand your point now,
  

19    Your Honor (indiscernible) waived that right at the mediation
  

20    (indiscernible) that, Your Honor.  That's my point is they
  

21    waived all their other rights, all their -- any other claim
  

22    they could make when they agreed.
  

23                 THE COURT:  Right.  But I can't allow the
  

24    foreclosure to go forward until I have a determination or an
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 1    order saying that because --
  

 2                 MR. HERNANDEZ:  Could you do -- do you want us to
  

 3    go to the -- I'm sorry, were you the mediation judge for this
  

 4    matter or is it the other department?
  

 5                 THE COURT:  It would be the other department.
  

 6                 MR. HERNANDEZ:  Okay.  Do you want us to go to
  

 7    the other department and seek enforcement of the mediation
  

 8    certificate first?  Is that what --
  

 9                 THE COURT:  Well, that's what I'm thinking
  

10    might -- what might need to happen, because I -- you're using
  

11    a nonjudicial process.
  

12                 MR. HERNANDEZ:  Correct, Your Honor.
  

13                 THE COURT:  All right.  And if I agree with
  

14    Mr. Millward in terms of the mediation doesn't affect it, the
  

15    HAMP, the HARP doesn't affect the underlying, and we're under
  

16    the 2009 filed in 2011.
  

17                 And I agree with them that they might have a
  

18    victory, but at the end of the day, you can come in and, you
  

19    know -- but in terms of his argument that, fine, even if
  

20    you're correct in trying to foreclose, you still have to use
  

21    the right numbers.
  

22                 MR. HERNANDEZ:  That's true.  Okay.  And let's
  

23    take this (indiscernible) logical conclusion, Your Honor.  If
  

24    the standard is reasonable by (indiscernible) success of the
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 1    merits.
  

 2                 THE COURT:  Right.
  

 3                 MR. HERNANDEZ:  (Indiscernible) stop the
  

 4    foreclosure from (indiscernible) violation.  If I go back to
  

 5    court, I think you have to ask yourself:  What's the
  

 6    reasonable likelihood that I'm going to succeed over here,
  

 7    because if I do succeed over there, this all becomes moot.
  

 8                 THE COURT:  Right.
  

 9                 MR. HERNANDEZ:  Right?  So --
  

10                 THE COURT:  Right.
  

11                 MR. HERNANDEZ:  And at this point, Your Honor, I
  

12    mean, in equity, we've given her multiple opportunities.
  

13                 THE COURT:  I hear you.
  

14                 MR. HERNANDEZ:  (Indiscernible) deed in lieu, so
  

15    I guess that's my analysis right now.
  

16                 THE COURT:  Okay.
  

17                 MR. HERNANDEZ:  If I wanted you to pull the
  

18    trigger right now on that argument, my point would be that,
  

19    Your Honor, they have no chance of winning over there.
  

20                 THE COURT:  Right.
  

21                 MR. HERNANDEZ:  And if they have no chance of
  

22    winning over there, they have no chance of winning over here
  

23    either.  That's -- that would be my point.
  

24                 THE COURT:  All right.
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 1                 MR. HERNANDEZ:  Your Honor, I have one missed
  

 2    housekeeping matter --
  

 3                 THE COURT:  Right.
  

 4                 MR. HERNANDEZ:  -- real quick.  The -- and I
  

 5    discussed this with opposing counsel beforehand.  The
  

 6    injunction order says that the notice of sale is -- it says
  

 7    that the Court can cancels the notice of sale and I thought
  

 8    that to meant that it cancelled the sale date, but it didn't
  

 9    cancel the entire (indiscernible).  That would actually be a
  

10    rescission of the notice.
  

11                 THE COURT:  Okay.
  

12                 MR. HERNANDEZ:  If you can clarify what that
  

13    means, I would appreciate that.  I mean, (indiscernible) if
  

14    you granted -- rule in our favor, do we have to record a new
  

15    notice of sale or -- because what we did in this instance, we
  

16    just postponed the sale pending an order to the court.  As far
  

17    as (indiscernible) if you want us to (indiscernible) sale, I'm
  

18    fine with that.
  

19                 THE COURT:  All right.  I -- like I said, I'd be
  

20    afraid to give you what you ask for because then I get another
  

21    saying that you violated.
  

22                 MR. HERNANDEZ:  Right.  That's why I want --
  

23    that's why I want clarification on what you meant by that
  

24    order, Your Honor.
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 1                 THE COURT:  All right.  Mr. Millward.
  

 2                 MR. MILLWARD:  Yes, I've talked about this with
  

 3    other counsel actually.
  

 4                 THE COURT:  Right.
  

 5                 MR. MILLWARD:  And that's where I got the idea.
  

 6    I had it happen where the stay is lifted and nobody knows the
  

 7    sale date because nobody knew when it was continued to, and so
  

 8    I would much rather have the Court cancel the notice of sales
  

 9    and the new notices recorded if the Court determines that an
  

10    injunction is improper.  I just think that that's appropriate.
  

11                 MR. HERNANDEZ:  And the order -- then the order
  

12    should say rescission of notice of sale, Your Honor.
  

13                 THE COURT:  Right.  I agree with you on that,
  

14    but --
  

15                 MR. HERNANDEZ:  Then -- so I would ask that if
  

16    they order -- if you order -- if the Court ordered on
  

17    (indiscernible) just to be clear (indiscernible) that is we
  

18    have it scheduled in.
  

19                 We did an order (indiscernible) which would allow
  

20    (indiscernible) under the statute until November 30th.  But,
  

21    of course, if this Court doesn't rule today (indiscernible)
  

22    we're not going to do anything.
  

23                 THE COURT:  Okay.
  

24                 MR. HERNANDEZ:  But if the Court wants to --
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 1                 THE COURT:  All right.  Let me just ask you one
  

 2    other question, though.  In terms of the bond, what are you
  

 3    requesting for a bond?
  

 4                 MR. HERNANDEZ:  Your Honor, I would say the
  

 5    entire amount.
  

 6                 THE COURT:  Which is?
  

 7                 MR. HERNANDEZ:  The 2000 -- every payment made
  

 8    since 2009.
  

 9                 THE COURT:  Okay.
  

10                 MR. HERNANDEZ:  Minus the five payments that they
  

11    made, we can apply those.
  

12                 THE COURT:  Do you know what was paid?
  

13                 MR. HERNANDEZ:  Yeah, there were two payments
  

14    made in the 2015 -- there are allegations of two payments that
  

15    were made in 2015 and there was three payments that were made
  

16    in 2016.  Okay?
  

17                 THE COURT:  So that's it in terms of -- is that
  

18    all --
  

19                 MR. HERNANDEZ:  That's all I'm aware of.  There's
  

20    only been five payments made since 2000 -- if there was more,
  

21    I am unaware.
  

22                 THE COURT:  All right.  What do you believe was
  

23    paid?
  

24                 MR. MILLWARD:  Your Honor, there was also the
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 1    first payment made in the year.
  

 2                 MR. HERNANDEZ:  Okay.  Six payments.
  

 3                 MR. MILLWARD:  September.
  

 4                 MR. HERNANDEZ:  Six payments, Your Honor.
  

 5                 THE COURT:  So six -- so they paid six payments
  

 6    in nine years?
  

 7                 MR. MILLWARD:  Well --
  

 8                 MR. HERNANDEZ:  There's slightly -- and there --
  

 9    I think there are more.  We can get the exact numbers.
  

10                 THE COURT:  Okay.
  

11                 MR. MILLWARD:  But those five payments were made
  

12    on modifications.
  

13                 THE COURT:  Okay.  But were there payments made
  

14    on -- before the modifications?
  

15                 MR. MILLWARD:  Yeah, there was the first payment
  

16    and then all payments after that were rejected under the loan
  

17    modification.
  

18                 THE COURT:  Okay.  When was the original loan
  

19    entered?
  

20                 MR. HERNANDEZ:  2007, Your Honor.
  

21                 MR. MILLWARD:  2007.
  

22                 THE COURT:  2007.  And they made payments 2007 to
  

23    2009.
  

24                 MR. MILLWARD:  They made payments 2007 to 2008
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 1    where they fell into hardship.
  

 2                 THE COURT:  Okay.
  

 3                 MR. MILLWARD:  Which has caused the modification.
  

 4                 THE COURT:  All right.  And then there were six
  

 5    payments made after 2008.
  

 6                 MR. MILLWARD:  Yeah, September of 2009, two in
  

 7    2015 and then the three in 2016.
  

 8                 THE COURT:  Okay.  And what is the payment under
  

 9    the 2009?
  

10                 MR. MILLWARD:  At the time as the payment went
  

11    from (indiscernible) to 14, when the interest rate changed, I
  

12    believe that is under Exhibit, Your Honor --
  

13                 MR. HERNANDEZ:  It was 197729 from September 1st,
  

14    2009.  In September through August 31st, 2014, and then from
  

15    September 1st onwards $2,105.10.
  

16                 THE COURT:  2,100.
  

17                 MR. HERNANDEZ:  $5.10.
  

18                 THE COURT:  Okay.
  

19                 MR. HERNANDEZ:  Plus, Your Honor, there's escrow.
  

20    The escrow is variant, but here, this document produced shows
  

21    an escrow of 295.33, so we -- if Your Honor -- I'm fine with
  

22    even just using that as an escrow figure, 295 (indiscernible).
  

23    So it would be those two numbers I gave you, plus the 295.33
  

24    as escrow.
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 1                 THE COURT:  Okay.  All right.
  

 2                 MR. MILLWARD:  I believe that's what comports
  

 3    with the (indiscernible) Your Honor.
  

 4                 THE COURT:  Okay.  All right.  So what I'm going
  

 5    to do -- all right.  I'm going to rule in favor of the
  

 6    Plaintiffs' to extend it, the reason being that I -- there is
  

 7    a likelihood of success proving that the 2009 agreement
  

 8    modified the 2007 and that those are the terms.
  

 9                 And I find that I agree with the bank, I think
  

10    they're likely to prevail in terms of the estoppel.  They're
  

11    likely to in terms of the estoppel that they went through, two
  

12    modifications and the Supreme Court mediation.
  

13                 However, the remedy for the estoppel and the --
  

14    on the modifications and the mediation would be I could grant
  

15    them specific performance if they ask, but technically the
  

16    Plaintiff's are correct that if they wish to use a nonjudicial
  

17    foreclosure, then it has to be based upon the numbers of the
  

18    2007, 2009.
  

19                 THE COURT:  All right.  And then I'm going to
  

20    require a bond in the amount, see it was filed in 2011.  I'll
  

21    require an amount of the payments due times 12, times seven.
  

22                 So it's 84 payments.  And then I'll require the
  

23    parties to file each month the payment due.  Okay, what is the
  

24    rule require?  When does the bond have to be posted?  Is it
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 1    30 days or --
  

 2                 MR. HERNANEZ:  I'm fine with 30 days, Your Honor.
  

 3                 THE COURT:  30 days.  And we'll start the payment
  

 4    each month December, what's today the 20th, December 20th, by
  

 5    the 20th of each month.
  

 6                 Okay.  Now, let me ask if terms of mediation, do
  

 7    you want me to set up a mediator or would you prefer someone
  

 8    private or --
  

 9                 MR. HERNANEZ:  Your Honor, just to clarify, I can
  

10    go back to the other department, I'm not sure.
  

11                 THE COURT:  I don't even if you need -- if you
  

12    want to file -- well, well, there's two departments so I'm not
  

13    going to tell you -- again, I'm not going to tell you I'm not
  

14    going to get involved in possible litigation that the bank's
  

15    going to file.  But there's two departments.
  

16                 Judge Schlegelmilch is the other Judge.  And
  

17    normally what we do is we mediate each others, but if there is
  

18    going to be additional filing, what I would suggest is I can
  

19    get a senior Judge.
  

20                 And if there's a senior Judge, the two of you are
  

21    familiar with that you think would help out, I'll gladly do
  

22    that, or if there's not a senior Judge or if there's a Judge
  

23    in another district, we all help each other out.
  

24                 MR. MILLWARD:  Judge Gamble, Judge Russell, Judge
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 1    Young, any of those three would work.
  

 2                 THE COURT:  Right.
  

 3                 MR. HERNANEZ:  I guess there's no judges in
  

 4    (indiscernible) Clark County.
  

 5                 THE COURT:  Yes.
  

 6                 MR. HERNANEZ:  Your Honor, how about this.  If
  

 7    can we be assigned in Reno?  I would --
  

 8                 THE COURT:  A Judge in what.
  

 9                 MR. HERNANEZ:  In Washoe.
  

10                 THE COURT:  No, I don't have a problem with that,
  

11    that's why I'm asking.
  

12                 MR. HERNANEZ:  The reason is because that kind of
  

13    splits the baby.
  

14                 THE COURT:  For travel wise.
  

15                 MR. HERNANEZ:  For travel wise.
  

16                 THE COURT:  You're out of Reno too?
  

17                 MR. HERNANEZ:  -- (indiscernible) Washoe Judge --
  

18                 MR. MILLWARD:  What's that?
  

19                 THE COURT:  You're out of Reno too?
  

20                 MR. MILLWARD:  No, I'm in Minden (indiscernible).
  

21                 THE COURT:  You are in Minden, okay.  No, I don't
  

22    have a problem -- is there a Judge in Washoe that I can ask?
  

23                 MR. MILLWARD:  The chief, there is Judge --
  

24                 MR. HERNANEZ:  Stiglich?
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 1                 THE COURT:  Hardy.
  

 2                 MR. MILLWARD:  Yeah.
  

 3                 THE COURT:  All right.  I know Judge Hardy real
  

 4    well, I'm sure he would be willing to do it.
  

 5                 MR. HERNANEZ:  I'll take your word for it.  I'll
  

 6    just --
  

 7                 THE COURT:  Yeah, like I say, I know Judge Hardy.
  

 8    Let me see, I'll contact Judge Hardy and see if he would be
  

 9    willing to do it.  And I'm guessing with the holidays, we
  

10    probably would be looking at January.
  

11                 MR. HERNANEZ:  That's fine, Your Honor.
  

12                 THE COURT:  All right.
  

13                 MR. MILLWARD:  Your Honor, as to the order, are
  

14    you going to find --
  

15                 THE COURT:  I'll find that the parties' agreement
  

16    that there's irreparable injury.  What's the rule?
  

17                 MR. HERNANEZ:  I have it here, 65.
  

18                 THE COURT:  In your brief?
  

19                 MR. HERNANEZ:  It's in my brief, Your Honor.
  

20                 THE COURT:  All right.  What --
  

21                 MR. HERNANEZ:  It's on page, page 7, Your Honor.
  

22                 THE COURT:  Page 7.  All right.  So a likelihood
  

23    of success on the merits that the 2009 applies, and again, I
  

24    don't have a counterclaim or answer, so I can't, I mean, an
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 1    answer and counterclaim alleging the Defense -- well, I just
  

 2    say in terms of the remedy, even if I go with the estoppel or
  

 3    I can't find today that the modifications or the Supreme Court
  

 4    mediation would have modified the 2011.
  

 5                 Now, maybe if you supplement the record, there's
  

 6    additional documents out there, that could change my mind.  I
  

 7    don't have anything that I saw today that looked like it
  

 8    satisfied the statute of frauds to modify a deed of trust and
  

 9    note.
  

10                 MR. HERNANEZ:  Again, there's nothing that stops
  

11    me from going.
  

12                 THE COURT:  Like I'm saying, that's up --
  

13                 MR. HERNANEZ:  Yeah.
  

14                 THE COURT:  --  to you.
  

15                 MR. HERNANEZ:  Okay.
  

16                 THE COURT:  I'm just saying with what I have
  

17    filed before me today, I don't have any evidence that the 2009
  

18    filed in 2011 was modified by a document that would satisfy
  

19    the statute of frauds.
  

20                 Then in terms of the arguments as to the estoppel
  

21    and the mediation, possible accord and satisfaction, I'm
  

22    agreeing with Mr. Millward, I agree with his argument that
  

23    even if the bank prevails on that, if they seek to use a
  

24    judicial, non-judicial foreclosure, it would have to be based
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 1    off of the 2009, 2011 file document.
  

 2                 Because I, again, maybe I changed my mind at
  

 3    trial and so forth, but for today's hearing as to your statute
  

 4    of frauds arguments, that they had the burden to enforce the
  

 5    2011, I don't see that as of today.
  

 6                 Perhaps you know if it's fully briefed in a
  

 7    motion for summary judgment, but as of today, I'm not seeing
  

 8    that.
  

 9                 So, how I see this going, I think Mr. Millward's
  

10    correct, if they want to use a non-judicial, I can't estop
  

11    them at this point in time.
  

12                 MR. HERNANEZ:  Your Honor, then --
  

13                 THE COURT:  All right.  Is that enough?  You're
  

14    going to be drafting the order.
  

15                 MR. HERNANEZ:  Your Honor, if he doesn't --
  

16                 THE COURT:  Right.
  

17                 MR. HERNANEZ:  -- let's say they don't post the
  

18    bond, the 84 months.
  

19                 THE COURT:  Right.
  

20                 MR. HERNANEZ:  Then could we have (indiscernible)
  

21    renotice of sale or just --
  

22                 THE COURT:  Okay.  So, when did you renotice the
  

23    sale that's.
  

24                 MR. HERNANEZ:  We did an oral postponement, Your
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 1    Honor.
  

 2                 THE COURT:  An oral postponement.  So then let's
  

 3    clarify, you'll do the order clarifying that I didn't --
  

 4                 MR. HERNANEZ:  They can put it in that order.
  

 5                 THE COURT:  Okay.
  

 6                 MR. HERNANEZ:  That's fine.
  

 7                 THE COURT:  All right.  That the Court did not
  

 8    intend to rescind.
  

 9                 MR. HERNANEZ:  Okay.  Okay.  Do you need any
  

10    specific findings, Mr. Millward, or --
  

11                 MR. MILLWARD:  Yeah, one more thing, Your Honor.
  

12                 THE COURT:  Go ahead.
  

13                 MR. MILLWARD:  What about the owner
  

14    (indiscernible) rights?  Does the Court find that it's been
  

15    violated?
  

16                 THE COURT:  No.  As to the homeowner Bill of
  

17    Rights, well, I think I would have to go there too.
  

18                 So based upon the finding that it would have to,
  

19    I believe that the homeowner Bill of Rights would have to
  

20    reflect the -- the 2009, '11, and I don't have anything in the
  

21    record before me today that the numbers reflected in the
  

22    notices were based upon the 2009, '11 and we'll go back up.
  

23    Okay.
  

24                 So I think that there is a likelihood of success
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 1    on the homeowners' Bill of Rights.
  

 2                 All right.  Any other clarification, Mr.
  

 3    Millward?
  

 4                 MR. MILLWARD:  I believe that's all.
  

 5                 THE COURT:  Okay.
  

 6                 MR. MILLWARD:  Thank you, Your Honor.
  

 7                 THE COURT:  All right.  So this is how I
  

 8    typically work it.  Send Mr. Hernandez a copy, the other
  

 9    attorney a copy.  If the two of you can't agree on it, if one
  

10    or two emails doesn't work it out, simply submit your own and
  

11    then, otherwise, do a request for submit to Judge to sign the
  

12    order.
  

13                 And once I get that request for submit, I'm
  

14    assuming everybody's agreed.  But like I'm saying, if we can't
  

15    handle it in one or two emails, I don't want to get dragged
  

16    into a dispute.  Simply file your own order and I'll cut and
  

17    paste.
  

18                 MR. MILLWARD:  Thank you, Your Honor.
  

19                 THE COURT:  Okay.
  

20                 MR. MILLWARD:  Do you have a deadline?
  

21                 THE COURT:  I'd like to get it done in about --
  

22    well, I'm ordering payments by the 20th, so could you get me
  

23    something by the tenth?
  

24                 MR. MILLWARD:  Of December?
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 1                 THE COURT:  December.
  

 2                 MR. HERNANEZ:  Thank you (indiscernible), Your
  

 3    Honor.
  

 4                 THE COURT:  Okay.  Any questions, counsel, on the
  

 5    telephone?
  

 6                 MR. LACHMAN:  No, Your Honor, I appreciate your
  

 7    time.  I'll likely be filing a motion to submit.
  

 8                 THE COURT:  All right.  I'm terrible with names,
  

 9    that's why I'm calling you counsel on the telephone.
  

10                 MR. LACHMAN:  Yeah, not a problem.
  

11                 THE COURT:  I apologize.  All right, thank you,
  

12    very much.  I'm hanging up the telephone.  You have a good
  

13    day.  All right.
  

14                 Have a good day, gentlemen.
  

15                 MR. MILLWARD:  Thank you, Your Honor.
  

16                 (Proceedings concluded.)
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 1    STATE OF NEVADA, )
                     )  ss.

 2    CARSON CITY.     )
  

 3
  

 4              I, Shellie Loomis, a certified transcriber for the
  

 5    Third Judicial District Court, do hereby certify:
  

 6              That I received a CD-ROM containing the
  

 7    above-entitled hearing and transcribed said hearing to the
  

 8    best of my ability.
  

 9              That the foregoing transcript, consisting of pages
  

10    1 through 114, is a full, true and correct transcript of
  

11    said hearing.
  

12
  

13              Dated at Carson City, Nevada, this 12th day of
  

14    October, 2021.
  

15
  

16                                  //Shellie Loomis//
                                  SHELLIE LOOMIS, RPR
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 1       YERINGTON, NEVADA, MONDAY, APRIL 15, 2019, P.M. SESSION
  

 2                                 -oOo-
  

 3
  

 4                 THE COURT:  All right.  Good afternoon.  This is
  

 5    Judge Aberasturi, who do I have on the telephone?
  

 6                 MR. BRENNER:  Hi, this is --
  

 7                 THE COURT:  Who?
  

 8                 MR. BRENNER:  Sorry.  Darren Brenner with the
  

 9    Ackerman Law Firm for Bank of America.
  

10                 THE COURT:  All right.  Hold on one second.  I'm
  

11    going to try to conference in one more party.
  

12                 All right.  This is Judge Aberasturi, do I have
  

13    both parties on the line?
  

14                 MR. BRENNER:  You still have Darren Brenner here
  

15    from Bank of America.
  

16                 THE COURT:  And do I have someone from the Zieve
  

17    Law Firm?
  

18                 MR. WADE:  Shadd Wade on behalf of Sables, LLC.
  

19                 THE COURT:  Okay.  I need you to speak up, sir.
  

20    Say your name again.
  

21                 MR. WADE:  Yes, Your Honor, Shadd Wade is here on
  

22    behalf of Sables, LLC.
  

23                 THE COURT:  Okay.  All right.  And in the
  

24    courtroom I have Mr. Millward?
                   CAPITOL REPORTERS (775) 882-5322

3

AA04113



 1                 MR. MILLWARD:  Yeah, Michael Millward on behalf
  

 2    of Lincicomes.
  

 3                 MR. HERNANDEZ:  Ramir Hernandez, Your Honor, on
  

 4    behalf of the U.S. Bank Trust and Fay.
  

 5                 THE COURT:  Okay.  Today was set for a motion
  

 6    hearing.  Now, on the phone, are you hearing me all right?
  

 7                 MR. BRENNER:  Yes, Your Honor.
  

 8                 THE COURT:  Okay.
  

 9                 MR. WADE:  Yes, Your Honor.
  

10                 THE COURT:  I have I believe five matters to hear
  

11    today.  I have the declaration of nonmonetary status.  I have
  

12    a motion to dismiss filed by Bank of America.  I have a motion
  

13    for Rule 11 sanctions.  I have a motion for leave to file
  

14    amended complaint.  And then I have a motion to set aside the
  

15    default.
  

16                 Let's start with the motion to set aside the
  

17    default first.
  

18                 MR. MILLWARD:  Your Honor, I believe there was
  

19    also an application for the default judgment.
  

20                 THE COURT:  Okay.
  

21                 MR. MILLWARD:  That pertains to the other
  

22    motions.
  

23                 THE COURT:  Okay.
  

24                 MR. MILLWARD:  So we probably might want to hear
                   CAPITOL REPORTERS (775) 882-5322

4

AA04114



 1    all three of those at the same time.
  

 2                 THE COURT:  All right.  And the application, when
  

 3    was that filed?
  

 4                 MR. MILLWARD:  That's a good question.  The
  

 5    application was filed --
  

 6                 MR. HERNANDEZ:  I have it, Your Honor, it was
  

 7    filed on December 19th was the application for entry of
  

 8    default and December 18th -- January 18th this was the filing
  

 9    application for entry of default judgment.
  

10                 MR. MILLWARD:  Yeah, it should be, the file
  

11    stamped copy reflects (indiscernible) court January 22nd.
  

12                 THE COURT:  January 20th -- all right.  I don't
  

13    have anything January -- okay, you're right.  I have it.
  

14                 Do you -- I have it down as January 21st
  

15    application for entry of default against Bank of America
  

16    application for entry of default versus Sables.
  

17                 MR. MILLWARD:  You must mean December.
  

18                 THE COURT:  December.
  

19                 MR. MILLWARD:  So on December 21st the clerk --
  

20    the court clerk took a default of Sables and Bank of America
  

21    upon application.  Then we have an application for default
  

22    judgment filed a month later on January 22nd.
  

23                 THE COURT:  January 22nd.  Okay.  Wasn't there a
  

24    stipulation to set aside?
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 1                 MR. MILLWARD:  So there's a stipulation to set
  

 2    aside the default taken against Bank of America.  There was
  

 3    not a stipulation as to Sables, LLC.
  

 4                 THE COURT:  Okay.  All right.  So let's hear from
  

 5    Sables first, why should I set aside the default?
  

 6                 MR. WADE:  Yes, Your Honor, as set forth in the
  

 7    moving papers and the declaration to the court,
  

 8    (indiscernible) office, three-day notice of intent to take
  

 9    default.
  

10                 We reached out to Plaintiffs' counsel on
  

11    December 18th and we spoke with the paralegal in his office
  

12    and we also emailed her and we indicated we would be filing a
  

13    response.  That we were just waiting on a check from our
  

14    corporate office so that we could send it in with the response
  

15    to the court due to the lack of electronic filing service.
  

16                 Despite that indication on December 18th,
  

17    Plaintiffs' counsel proceeded to move forward and enter a
  

18    default against Sables.
  

19                 We believe that is a violation of RPC3.5A because
  

20    she knew that represented Sables and that we intended to
  

21    appear in the case, but he proceeded to --
  

22                 (Telephonic feedback.)
  

23                 MR. WADE:  -- filing and proceeded to enter a
  

24    default against Sables essentially just taking advantage of
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 1    the (indiscernible).
  

 2                 So, for that purpose as well as the arguments and
  

 3    the reasoning in the motion, we think that the default should
  

 4    be set aside.  There's no prejudice alleged.  There's no
  

 5    prejudice on the record and we have filed a responsive
  

 6    pleading and we filed it as quickly as we could once we
  

 7    received the three-day notice.
  

 8                 So we'd ask for the default to be set aside and
  

 9    for the declaration of nonmonetary status to be considered by
  

10    the court.
  

11                 THE COURT:  Okay.  All right.  Your argument,
  

12    Mr. Millward?
  

13                 MR. HERNANDEZ:  Your Honor, I did file a joinder
  

14    I believe to that motion (indiscernible) arguments.
  

15                 THE COURT:  Well, I thought there was a
  

16    stipulation to let your client off?
  

17                 MR. HERNANDEZ:  I represent (indiscernible).
  

18                 THE COURT:  U.S. Bank.
  

19                 MR. HERNANDEZ:  Trust, Your Honor.
  

20                 THE COURT:  All right.  Go ahead.
  

21                 MR. HERNANDEZ:  What I'd like to put on the
  

22    record, the Fay listing, and correct me if I'm wrong, Shadd,
  

23    but I believe I did file a joinder to this motion to set aside
  

24    the default judgment.  And I'm not going to repeat the
                   CAPITOL REPORTERS (775) 882-5322
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 1    arguments that Mr. Wade made, but I do want to point out, Your
  

 2    Honor, that -- and I can wait until I file for my motion
  

 3    against -- my motion for sanction when that's heard, that when
  

 4    that 50 -- the mis -- there's been a lot of miscommunication
  

 5    here going on between the parties, not between the Defendants,
  

 6    but with the Plaintiffs' side in particular regarding the
  

 7    filing of notices.
  

 8                 And I'm only making one point, Your Honor,
  

 9    whenever one of our sides file something, we send a courtesy
  

10    copy emailed to everybody the day we're going to file
  

11    something, but Mr. Millward has not been doing that and he's
  

12    been using the filing process by surprise.  And I just want to
  

13    point out here I think that something happened here with the
  

14    entry of default of judgment.
  

15                 THE COURT:  Okay.  All right.  Anything else?
  

16    All right.  Your opposition, Mr. Millward?
  

17                 MR. MILLWARD:  Yes, Your Honor.  So, on -- on I
  

18    believe December 14th of 2018, I provided Sables, LLC and Bank
  

19    of America notice of intention to take default.  RBC3.5
  

20    requires that if I know of an attorney representing a party in
  

21    a matter, that I should give them adequate notice and time
  

22    before taking default.
  

23                 Even though Sables at that point in time had not
  

24    made any entry into the case nor had I spoken with Mr. Wade, I
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 1    still gave notice of default which is not required by the
  

 2    NRCP, I think it's NRCP 60 or 55, I think it's 55 now that I
  

 3    think about it.
  

 4                 But regardless, I gave adequate notice.  I
  

 5    understand from my paralegal that on the 18th she received a
  

 6    phone call requesting that Sables be given through the 21st to
  

 7    file a responsive pleading.
  

 8                 I told my paralegal okay, well, we will submit
  

 9    our filing for application for default on the 20th.  And so on
  

10    the 20th, it was mailed out and it was received by the clerk
  

11    on the 21st.  And she took default on the 21st.
  

12                 I had no understanding that Sables wouldn't have
  

13    had their adequate time and opportunity to file something by
  

14    then.  They knew that they were going to seek their default.
  

15    We filed a notice of intention to seek their default.  I
  

16    wasn't violating any rule in seeking their default as to
  

17    whether or not the default should be set aside.
  

18                 So the rules require that set aside of a default
  

19    occur upon good cause where if there was neglect, that it be
  

20    excusable.  On that point, Mr. Wade's argument is that they
  

21    communicated with me, asked for an extension and then I took
  

22    default.
  

23                 Those facts don't establish in any which way why
  

24    they hadn't responded within the 20-day time frame, which was
                   CAPITOL REPORTERS (775) 882-5322
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 1    by December 9th.  They had until December 9th to file a
  

 2    pleading.  I gave them notice of intent to take -- to apply
  

 3    for default, to have the clerk take their default with plenty
  

 4    of time.  They didn't get a filing made in time.  Their
  

 5    default was taken by the clerk.  The default shouldn't be set
  

 6    aside.
  

 7                 THE COURT:  Can you cite to me any case in Nevada
  

 8    where the Supreme Court would uphold a judge for not setting
  

 9    aside a default?
  

10                 MR. MILLWARD:  Well --
  

11                 THE COURT:  In this type of situation?
  

12                 MR. MILLWARD:  In fact, it's a discretionary
  

13    decision of the court.  And so the court wouldn't be
  

14    overturned on appeal because the court has discretion, but the
  

15    cases cited in the -- my filing opposing are all cases in
  

16    which the State Supreme Court has upheld a District Court
  

17    finding that a default shouldn't be set aside.
  

18                 THE COURT:  Where the attorneys were
  

19    communicating before and --
  

20                 MR. MILLWARD:  The attorneys weren't
  

21    communicating before, but the rule requires that where a party
  

22    has made an appearance that you have to give notice of intent
  

23    to take default.  And that's what I did, even though they
  

24    hadn't made an appearance at that point in time.  So I've
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 1    satisfied that part of the rule.
  

 2                 THE COURT:  All right.  Anything additional from
  

 3    Sables?
  

 4                 MR. WADE:  Yes, Your Honor, there's ample Supreme
  

 5    Court case law to support the policy, the good public policy
  

 6    tradition that a case be adjudicated on their merits.
  

 7                 Given that policy and the fact that we notified
  

 8    counsel prior to his seeking entry of default against Sables
  

 9    that we were appearing and that we did appear within the time
  

10    frame, we said we did, but he proceeded to obtain a default
  

11    against Sables anyway and then his conduct following entry of
  

12    that default in seeking to obtain a default judgment nunc pro
  

13    tunc for an injunction.
  

14                 This had already been litigated with other party,
  

15    it demonstrated to Plaintiffs that hey, a proceeding to
  

16    default Sables for an improper purpose, given the decorations
  

17    that I have in the file and the case law cited I will submit
  

18    to the court on the motion to set aside default.
  

19                 MR. HERNANDEZ:  If I may add one more thing, Your
  

20    Honor?
  

21                 THE COURT:  Go ahead.
  

22                 MR. HERNANDEZ:  All cases that he cites to about
  

23    setting aside a default, setting aside a default judgment.
  

24                 THE COURT:  Right.
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 1                 MR. HERNANDEZ:  Not the default.
  

 2                 THE COURT:  Right.
  

 3                 MR. HERNANDEZ:  And the standard for defense of
  

 4    default judgment is different than (indiscernible) default.
  

 5    So there is -- I've looked, Your Honor.  I don't know any
  

 6    Nevada case where the judge has overturned (indiscernible) a
  

 7    default and I just want to make that clear.
  

 8                 MR. MILLWARD:  Your Honor, actually I believe the
  

 9    standards are the exact same standard.  If you look at NRCP60,
  

10    that's where the standard for default judgment and default are
  

11    discussed.  I know of no other standard but the standard for
  

12    default judgment that also applies to a default.
  

13                 THE COURT:  Okay.  All right.  I'm going to grant
  

14    the motion to set aside the default.  Nevada case law is quite
  

15    clear that the court is supposed to hear matters on the
  

16    motion.
  

17                 We're talking about days, not weeks, months,
  

18    years.  I'll find that there was communication, that the
  

19    Defendant Sables had attempted to work out a reasonable time
  

20    period.  Okay.  And that from public policy favors decisions
  

21    on the merits.  Okay.
  

22                 All right.  Then as to the motion for Rule 11
  

23    sanctions, let's go to that one next.
  

24                 MR. HERNANDEZ:  Your Honor, this case I think has
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 1    had a tortured history more than it really should have at this
  

 2    point.  We -- what began was what began as a TRO to stop a
  

 3    foreclosure has blown up to try to be something else.
  

 4                 And I think, Your Honor, that what's happened
  

 5    here is that opposing counsel is trying to manip -- has been
  

 6    trying to manipulate the system to retroactively annul an
  

 7    order that this court entered.
  

 8                 And, Your Honor, I'll be honest with you, this is
  

 9    the first time in my five years of practice that I have filed
  

10    a Rule 11 motion against an opposing counsel.
  

11                 And I think that in this case, it rises to a
  

12    level of egregiousness where I think this motion of sanctions
  

13    should be awarded simply to deter future behavior from this
  

14    counsel, especially in this case, because opposing counsel is
  

15    not being reasonable with anything in regarding the filings
  

16    with the deadlines and he is trying to -- to play got you
  

17    (indiscernible) and trying to get retroactive relief where
  

18    there's other avenues for him to get the relief.
  

19                 If I go back to November, Your Honor, when we met
  

20    here I think we had to go to the next courtroom because I
  

21    think the telephone was broken that day.
  

22                 THE COURT:  Yes.
  

23                 MR. HERNANDEZ:  You granted their motion for
  

24    preliminary injunction.  It was conditioned on them posting
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 1    the bond within 30 days of 84 monthly payments.  They failed
  

 2    to post that bond.
  

 3                 Now, opposing counsel argues that the order that
  

 4    was submitted -- I want to give you -- by the way, before we
  

 5    talk about the order, Your Honor, I want to tell you what
  

 6    happened with the order.  Opposing counsel submitted an order
  

 7    to me and told me by email I'm filing this.
  

 8                 And I put the brakes on, I said wait a minute,
  

 9    give me a chance to actually review what this order says.  And
  

10    I made several substantial changes, for example, opposing
  

11    counsel tried to put in the original draft of this order that
  

12    he was trying to seek a permanent injunction.
  

13                 And then ultimately we ended up changing that to
  

14    preliminary injunction.  And that's just part and parcel of
  

15    the story I'm trying to tell, Your Honor, with what's
  

16    developed so far.
  

17                 Then, open opposing counsel puts language in the
  

18    order on paragraph 1 that says Sables is hereby enjoined from
  

19    selling the public auction, the real property located at
  

20    70 Riverside Drive, Dayton, Lyon County, Nevada.
  

21                 And I identified the notice of trustee sale
  

22    recorded with the office of the Lyon County recorder as
  

23    document number 587470 until further order of the court.
  

24                 But if you jump to two paragraphs later it says
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 1    that the injunction shall be effective against Defendants so
  

 2    long as bond is posted and Plaintiffs post additional security
  

 3    in the sum of $2,105.10 on January 20th, 2019, and on the 20th
  

 4    day of each month thereafter with the Third Judicial District
  

 5    Court clerk's office.
  

 6                 Then go down to paragraph 5.  That failure of
  

 7    Plaintiff to timely post a bond and provide notice of bond by
  

 8    December 20th, 2018 shall relieve Defendants of their duty to
  

 9    comply with this injunction in joining the sale of
  

10    70 Riverside Drive, Dayton, Lyon County, Nevada until finally
  

11    a notice of bond -- notice of compliance of Plaintiffs'
  

12    satisfaction of requirement to post additional security with
  

13    the Third Judicial District Court in this matter are therefore
  

14    served upon Defendants.
  

15                 And, Your Honor, the reason I put that all
  

16    together is because opposing counsel says -- has basically two
  

17    arguments.
  

18                 The first argument is that he's entitled to a
  

19    nunc pro tunc default judgment back to December 20th because
  

20    that was the first day that he could seek a default judgment.
  

21                 However, Your Honor, number one, there's no
  

22    mechanism for a nunc pro tunc de -- retroactive default
  

23    judgment in this -- in that matter.  There's nothing.
  

24                 In fact, the case law is specific, it
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 1    specifically says that a nunc pro tunc -- a nunc pro tunc
  

 2    order in Findley versus Findley is a case from 1948 and all
  

 3    the cases I cite are well-established laws in Nevada that have
  

 4    been around for decades that a (indiscernible) order cannot be
  

 5    modified -- sorry, that the object -- I'm sorry, I was quoting
  

 6    the wrong case, I was (indiscernible) in 1917.  The object of
  

 7    the nunc pro tunc is to make records speak true to an act
  

 8    already done.
  

 9                 And I also want to cite, and the reason I cite
  

10    that case, Your Honor, is because I want to make a point very
  

11    clear that the purpose of a nunc pro tunc order is okay, there
  

12    was an error made in the drafting of the order and we're here
  

13    to fix that drafting of the order.
  

14                 The nunc pro tunc has never ever been used in a
  

15    method that opposing counsel has supplied.  In fact, it would
  

16    be contrary to everything that Nevada law says.
  

17                 So there is no mechanism, nothing that would
  

18    allow him to do that.
  

19                 Now, if he wanted to get a default judgment
  

20    against Sables for monetary damages, I wouldn't be here
  

21    talking to you today.  In fact, I wouldn't have pulled up here
  

22    today.  I have no stake in this game.
  

23                 But the fact that he came here and is trying to
  

24    seek a nunc pro tunc judgment in a manner which is
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 1    substantially going to affect the rights of my clients, the
  

 2    beneficiary and the loan servicer is why I'm arguing here
  

 3    today that the motion for entry of default judgment no pro
  

 4    tunc was done for improper purpose.  Because, Your Honor, the
  

 5    foreclosure sale, this is undisputed, took place on January 4,
  

 6    2019.
  

 7                 It took place on that date because the injunction
  

 8    had dissolved.  Now, opposing counsel files a default judgment
  

 9    and then tries an entry -- files an entry of default judgment
  

10    to enjoin Sables all the way back to December 21st from
  

11    participating and going forward with the foreclosure sale,
  

12    which means retroactively it would have made our January 4th
  

13    foreclosure sale invalid.  Okay.
  

14                 This court has already stated that the
  

15    foreclosure sale could take place if the bond was not posted.
  

16                 Opposing counsel's interpretation of the order is
  

17    just nonsensical.  There's nothing in the order.  We were all
  

18    here, Your Honor, we knew what their intent was.
  

19                 Your intent that day if they did not post the
  

20    84 months of bonds, 84 monthly payments as bond within 30 days
  

21    that you were going to allow the foreclosure sale to take
  

22    place.
  

23                 There is a third party called Breckenridge that
  

24    came to the foreclosure sale based on all this and in good
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 1    faith as a bona fide purchaser purchased the property.
  

 2                 Now, I called opposing counsel in January and I
  

 3    said look, if you want to seek a monetary default against
  

 4    Sables that's your prerogative.  But don't seek a default
  

 5    against Sables that's going to affect the record, my party,
  

 6    the party that has appeared and participated in this case.
  

 7                 And I'm sorry if I'm being indignant, Your Honor,
  

 8    but this is part and parcel of what's been going on with this
  

 9    case with opposing counsel.  As I alluded to earlier, opposing
  

10    counsel has frequently made filings as frequently -- has
  

11    frequently made filings in other actions in this case without
  

12    informing all parties together.
  

13                 Our side, the defense side has always sent emails
  

14    out saying this has been filed.  Instead of respecting what's
  

15    been going on, opposing counsel has been taking advantage of
  

16    the fact that this district does not have electronic filing.
  

17                 And so he's using -- and by the way, Your Honor,
  

18    all the other counsel are in Las Vegas, so we have to mail
  

19    everything up here, get it filed, your clerk staff is great,
  

20    things are filed very quickly, they get up here.  But that's
  

21    just not fair to us that opposing counsel is able to take
  

22    advantage of this non-filing system to play the gotcha here.
  

23    Okay.
  

24                 And I'm afraid that if we continue through this
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 1    litigation we're just going to have more of this.  Especially
  

 2    now that he's probably -- he's going -- he's going to make a
  

 3    complaint that's going to be filed.
  

 4                 THE COURT:  Stay away from that.  We'll
  

 5    address --
  

 6                 MR. HERNANDEZ:  But that's the point, I know
  

 7    you're trying to stay away from that, Your Honor, but the
  

 8    point I'm making is that, you know, at some point he needs --
  

 9    he needs to be sanctioned by the court for this type of
  

10    behavior.
  

11                 I'm not asking -- you know, I'm not asking for a
  

12    million dollar sanction, Your Honor.  At the very least I have
  

13    to file here -- I had to file an opposition to his application
  

14    for default judgment and I had to file my -- my -- my Rule 11
  

15    motion.  And I gave him the safe harbor, I tried to talk him
  

16    out of it, I did everything I could and he just kept insisting
  

17    on going forward.
  

18                 And what's even egregious to me, Your Honor, is
  

19    he's willing to set aside the default of Bank of America
  

20    because that gave him notice of damage, but he wasn't going to
  

21    set aside the default of Sables and I know (indiscernible) a
  

22    lot because if he set aside the default of Sables, he would
  

23    have no mechanism to do this nunc pro tunc nonsense that he's
  

24    trying to do.
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 1                 Your Honor, if he didn't like your injunction
  

 2    order he had an opportunity to file a writ with the Supreme
  

 3    Court of the Court of Appeals, it would have gone to the
  

 4    Supreme Court, it probably would have been shuttled down.  He
  

 5    had an opportunity to file a writ with the Supreme Court to
  

 6    stop the foreclosure sale.
  

 7                 He didn't do that.  Okay.  He allowed the
  

 8    foreclosure sale to happen and then after the foreclosure sale
  

 9    happened then he filed his application for default judgment,
  

10    and that's when he tried to do it nunc pro tunc.
  

11                 You know, I -- I'll be honest with you, Your
  

12    Honor, I've never seen anybody in my years of litigation, I've
  

13    never seen opposing counsel try to do this with a preliminary
  

14    injunction before.
  

15                 So I know that Rule 11 sanctions are harsh, I
  

16    know they can be punitive, but I think this is an opportunity
  

17    here, Your Honor, to -- to really get this case off the rails
  

18    and back on track.  And unless you have any questions, I think
  

19    everything else is in my pleadings.
  

20                 THE COURT:  No.  Mr. Millward?
  

21                 MR. MILLWARD:  Thank you, Your Honor.  This order
  

22    for sanctions against me personally and against my client is
  

23    about three words, nunc pro tunc.  The Defendants U.S. Bank
  

24    believe that -- that the request for entry of judgment nunc
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 1    pro tunc is a sanctionable offense.
  

 2                 I have seen attorneys ask for nunc pro tunc
  

 3    relief and had it granted and had it denied for various
  

 4    reasons.
  

 5                 The reason it was sought in this matter, Your
  

 6    Honor, was because Sables at the point, at the point that the
  

 7    default has been taken had not appeared in this matter, had
  

 8    not shown up at the last hearing that this court had, had not
  

 9    been involved otherwise and had defaulted.  And the clerk had
  

10    taken their default.
  

11                 It was my argument that because they hadn't shown
  

12    up, they didn't care about the injunction.  They didn't care
  

13    to follow the court's order.  The court on December 31st
  

14    entered its order and its order said that until further order
  

15    of the court Sables should not foreclose.  Shall not
  

16    foreclose.
  

17                 When I sought nunc pro tunc application of a
  

18    judgment, it was --
  

19                 THE COURT:  You submitted that order?
  

20                 MR. MILLWARD:  I did.
  

21                 THE COURT:  Right.
  

22                 MR. MILLWARD:  And counsel signed off on it.
  

23                 THE COURT:  And counsel signed off on it.
  

24                 MR. MILLWARD:  They agreed to it.
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 1                 THE COURT:  And so in that order I had specific
  

 2    language and at the last hearing I gave specific language that
  

 3    if your client didn't post the bond and start making payments
  

 4    the sale could go through.
  

 5                 MR. MILLWARD:  That's exactly right.  And the
  

 6    reason I wrote the order the way I did, Your Honor, was so
  

 7    that they did not need to seek another hearing or any other
  

 8    type of relief to get that order entered by the court.
  

 9                 I thought it made sense that we not be wishy
  

10    washy about when they could and when they couldn't move
  

11    forward.  Because when the order was submitted the preliminary
  

12    injunction still was in place.  So we had to have some order
  

13    of the court turning it off, shutting it down.
  

14                 THE COURT:  All right.  But your nunc pro tunc
  

15    request is to grant the requested relief injunctive relief.
  

16                 MR. MILLWARD:  The nunc pro tunc.
  

17                 THE COURT:  Wait.  If I sign that and I enter a
  

18    default judgment against Sables saying they're enjoined then
  

19    what does that do?
  

20                 MR. MILLWARD:  Well, all that it would do is that
  

21    Sables would probably not be the trustee any longer, that they
  

22    would probably seek to have another trustee appointed and move
  

23    forward.
  

24                 But regardless, it would require the case be
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 1    heard on the merits rather than running as quickly as we can
  

 2    to a foreclosure settlement in this matter.  I mean, the court
  

 3    already found in this case that my client's likely to prevail
  

 4    on the merits.
  

 5                 THE COURT:  No.  I found it likely to prevail on
  

 6    the merits that there was an issue with how the deficiency
  

 7    judgment was calculated and on that basis they would be able
  

 8    to stop the sale if they posted the bond, because your
  

 9    client's going to pay something at the end of the day.
  

10                 MR. MILLWARD:  Your Honor --
  

11                 THE COURT:  Do you understand that?
  

12                 MR. MILLWARD:  I'm not saying that my client's
  

13    not going to.  I'm saying that my client's entitled to her day
  

14    in court.
  

15                 THE COURT:  And she had her day in court as to
  

16    the preliminary injunction.
  

17                 MR. MILLWARD:  Right.
  

18                 THE COURT:  And I gave her the opportunity to put
  

19    up the bond.
  

20                 MR. MILLWARD:  Right.
  

21                 THE COURT:  And then you filed this and you are
  

22    clearly seeking to undo what I did.
  

23                 MR. MILLWARD:  Your Honor, I promise when I filed
  

24    this nunc pro tunc, I thought not only have they violated the
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 1    court's order, the current order that this court signed, but
  

 2    the order that counsel had already approved, but they failed
  

 3    to otherwise plead in this case.
  

 4                 I sought to make the judgment effective as of the
  

 5    date that I first could have applied to it because I could
  

 6    have applied for it on that day.
  

 7                 Had I filed an application for judgment as of
  

 8    that date to make the injunction permanent, there would be no
  

 9    argument or dispute here and my understanding at the time of
  

10    getting a default then entitled the party to the relief sought
  

11    to the court's order.
  

12                 THE COURT:  This is how it appears to the court.
  

13    If there was a duty of candor to the court when you filed the
  

14    preliminary injunction you would have filed for the default at
  

15    that point in time.
  

16                 I could have done everything at the same time.  I
  

17    could have heard arguments from opposing counsel as to look,
  

18    you can't issue an injunction against one party when you have
  

19    a default that's already established the injunction against
  

20    the other party.
  

21                 MR. MILLWARD:  I'm on the date of the last
  

22    hearing, nobody was in default, Your Honor.  So, the default
  

23    occurred about a month after the last hearing.  So, the
  

24    default was taken on December 21st.  Our hearing was
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 1    November 20th.  And so I wouldn't be arguing for default or
  

 2    default judgment at the last hearing.
  

 3                 The last hearing was whether or not a preliminary
  

 4    injunction should enter.  And so on the 18th of December, I
  

 5    submitted the order to the court.  The court signed it on the
  

 6    31st.  Opposing counsel signed off on it.  Opposing counsel's
  

 7    rendition of how things went isn't exactly accurate.
  

 8                 I submitted to them the order that I planned to
  

 9    present.  He submitted his response back.  I looked at it and
  

10    I said wow, wow, wow, this is way off base, this is not what
  

11    the judge said.  I disagree.  I'm going to submit my order
  

12    just like the judge had ordered because if you look at the
  

13    clerk's minutes --
  

14                 THE COURT:  Let me ask, did you discuss whether
  

15    or not it should just be for the monetary or did you discuss
  

16    whether or not the inclusion of the injunctive relief would
  

17    cause problems not only for the party that appeared and got a
  

18    ruling, but for a potential third-party purchaser?
  

19                 MR. MILLWARD:  Well, as to the default judgment
  

20    and default, none of that had occurred yet.  We were just
  

21    submitting the order on December 18th.  The default by Sables
  

22    hadn't occurred yet because I didn't know whether or not they
  

23    were going to be filing an answer timely or not.  I didn't
  

24    know.
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 1                 And so when we were discussing it we weren't
  

 2    talking about any of those issues, because they weren't --
  

 3    they weren't in front of us.
  

 4                 But as to the rendition, I didn't just force him
  

 5    to sign anything.  He said no, no, no, no, wait, I don't want
  

 6    the judge to have to make a decision between competing orders.
  

 7    Send me what you've got.
  

 8                 THE COURT:  Right.  And that's typically how it
  

 9    works.
  

10                 MR. MILLWARD:  Right.  I know it is.  And I
  

11    thought that's how it worked because, Your Honor --
  

12                 THE COURT:  And that's my problem, in the order
  

13    you submitted it is clear that if your client didn't make the
  

14    payment and didn't bother to make the payments thereafter the
  

15    sale could go through.
  

16                 MR. MILLWARD:  And it was also about notice;
  

17    right?  About filing notice with the clerk; right?  That's
  

18    what entitled the sale to go through.
  

19                 And so I wrote it in such a way that if no notice
  

20    had been filed an ex parte order could easily be issued so
  

21    that the sale can go through.  It wasn't --
  

22                 THE COURT:  But why do they now have to ask for
  

23    an order to go through when my previous order said it goes
  

24    through if they don't put up the bond?
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 1                 MR. MILLWARD:  Because somehow you have to -- you
  

 2    have to say that the preliminary injunction is no longer in
  

 3    force.  There has to be some finding at least.
  

 4                 THE COURT:  So now you're challenging the order
  

 5    that you submitted and --
  

 6                 MR. MILLWARD:  Absolutely not, no.  In fact, I
  

 7    wrote the order specifically so that it would follow that
  

 8    purpose.  I mean, that might have been a disagreement of
  

 9    counsel, but it wasn't resolved in his signing off and the
  

10    court signed it.  The court looked at the order obviously and
  

11    signed off saying that Sables had to file essentially another
  

12    order in order to foreclose.
  

13                 THE COURT:  No, the order states that your client
  

14    had to issue and file everything -- do we need to go word by
  

15    word?
  

16                 MR. MILLWARD:  I'm fine if we do that, Your
  

17    Honor.  I thought that the first sentence of that order made
  

18    it absolutely clear what had to happen.  They're entitled to
  

19    disregard the preliminary injunction but not until they've got
  

20    another order of the court.
  

21                 THE COURT:  Look at paragraph 5.  The failure of
  

22    the Plaintiffs to timely post a bond to provide notice of
  

23    bond, that's Plaintiffs providing notice by December 20th,
  

24    shall relieve Defendants of their duty to comply with the
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 1    injunction.
  

 2                 So the condition precedent for the injunction to
  

 3    continue was that the Plaintiffs were to file and post a bond
  

 4    and provide notice.
  

 5                 MR. MILLWARD:  Right.  And I'm not --
  

 6                 THE COURT:  Okay.  Until a filing of notice of
  

 7    bond and notice of compliance of Plaintiffs' satisfaction
  

 8    they're required to post additional security.
  

 9                 MR. MILLWARD:  Because there was an ongoing
  

10    requirement for essentially bond or payment to be made to the
  

11    clerk in this matter.  I thought it made sense that we have
  

12    one order whenever they're going to move forward with the
  

13    foreclosure, have one order specifically say yes, they can
  

14    foreclose.
  

15                 THE COURT:  Okay.
  

16                 MR. MILLWARD:  The clerk does not have a notice
  

17    from the Plaintiff showing that they posted a bond.
  

18                 THE COURT:  All right.  So explain to me other
  

19    than trying to mess up the foreclosure sale, what benefit did
  

20    your client get from a nunc pro tunc application?
  

21                 MR. MILLWARD:  None.
  

22                 THE COURT:  Then why did you request it?
  

23                 MR. MILLWARD:  Because they had already violated
  

24    the order.  They had already acted in violation of the order
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 1    and they were presently in default.
  

 2                 THE COURT:  So, again, I'm going to ask you one
  

 3    more time.  What benefit other than trying to mess up the
  

 4    foreclosure sale does your client get by having a nunc pro
  

 5    tunc default judgment --
  

 6                 MR. MILLWARD:  None.
  

 7                 THE COURT:  -- ordered against Sables?
  

 8                 MR. MILLWARD:  None, but I didn't believe at the
  

 9    time that the request was inappropriate.  It's not a frivolous
  

10    lawsuit.  It's not a claim that is frivolous.  It is a remedy
  

11    that I've never seen anyone in the history of my practice
  

12    sanctioned for.
  

13                 THE COURT:  When was the last time you personally
  

14    requested as an attorney a nunc pro tunc default judgment?
  

15                 MR. MILLWARD:  I don't think I've ever done it
  

16    exactly like that, but I have sought nunc pro tunc relief
  

17    before.
  

18                 THE COURT:  Okay.  12 years on the bench I've
  

19    never seen a request for a nunc pro tunc default judgment.
  

20                 MR. MILLWARD:  Well, I asked -- I asked other
  

21    counsel around me if it was improper relief to be sought.  And
  

22    the advice I was given by the other attorneys is no, you're
  

23    entitled to the relief as of the date of the default.
  

24                 THE COURT:  Okay.
                   CAPITOL REPORTERS (775) 882-5322

29

AA04139



 1                 MR. MILLWARD:  If the court finds that the
  

 2    default is valid and not to be set aside.
  

 3                 THE COURT:  All right.  Mr. Millward --
  

 4                 MR. MILLWARD:  Then obviously --
  

 5                 THE COURT:  -- you need to stop digging, you're
  

 6    basically now telling the court this did absolutely nothing
  

 7    for my client, but I wanted it anyway.
  

 8                 MR. MILLWARD:  Your Honor --
  

 9                 THE COURT:  How am I supposed to -- how am I
  

10    supposed to understand that?
  

11                 MR. MILLWARD:  No, the reason I included it
  

12    because as of the date you're entitled to that relief.
  

13                 THE COURT:  The injunctive relief.  So you were
  

14    seeking to try to reinstate the injunction relief?
  

15                 MR. MILLWARD:  No.  The injunctive relief existed
  

16    according to the court's order as of the date of the
  

17    foreclosure already.
  

18                 THE COURT:  No.  Because your client hadn't filed
  

19    by -- did your client file the bond by what was it,
  

20    December 20th?
  

21                 MR. MILLWARD:  No, Your Honor.
  

22                 THE COURT:  And had your client made payments as
  

23    your client was supposed to pursuant to my order?
  

24                 MR. MILLWARD:  Well, January 20th was after the
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 1    foreclosure, I wouldn't have my client be making payments when
  

 2    the foreclosure --
  

 3                 THE COURT:  Okay.  Because they hadn't put up the
  

 4    bond, it would make no sense.
  

 5                 MR. MILLWARD:  They couldn't file, first of all,
  

 6    they couldn't file by December 20th because they didn't know
  

 7    what the court order would state, other than the one I was
  

 8    submitting.  The court would taken issue with the way I wrote
  

 9    the order.
  

10                 So filing it by December 20th when the order was
  

11    ordered December 21st isn't really fair to my client.  But --
  

12                 THE COURT:  So now we're challenging again the
  

13    order?
  

14                 MR. MILLWARD:  I haven't been, no, Your Honor,
  

15    I'm just saying that my client can't follow the terms of a
  

16    written order at -- before the order's been entered by the
  

17    court.
  

18                 I mean, Your Honor, you signed the order
  

19    December 31st.
  

20                 THE COURT:  What was the date of the hearing in
  

21    which I announced what I wanted in the order?
  

22                 MR. MILLWARD:  November 20th, Your Honor.
  

23                 THE COURT:  Okay.
  

24                 MR. MILLWARD:  And so I wrote the order,
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 1    counsel -- counsel signed off on it.
  

 2                 THE COURT:  Right.
  

 3                 MR. MILLWARD:  They saw it, they reviewed it,
  

 4    they decided to sign off on it.  They knew another order was
  

 5    required from the court to foreclose.
  

 6                 Ex parte, no hearing needed, all that the court
  

 7    would have to do is verify that notice of bond had been filed.
  

 8                 THE COURT:  All right.  Anything else?
  

 9                 MR. MILLWARD:  Not on that motion, Your Honor.
  

10                 THE COURT:  Okay.  Did you want to add anything?
  

11                 MR. HERNANDEZ:  I don't want to add anything,
  

12    Your Honor.
  

13                 THE COURT:  All right.  I'm going to grant the
  

14    Rule 11 sanctions.  Award the costs of bringing the motion.
  

15    I'm not going to award travel time since we have the other
  

16    motions.
  

17                 So file a statement of your fees.  And just in
  

18    terms of the -- again, I -- I think you got a little too cute,
  

19    Mr. Millward, you tried to undo the court's order.  Your
  

20    client was given a fair opportunity to come, she was given an
  

21    opportunity and in terms of what went down, counsel tried to
  

22    talk you out of it and you were trying to get an unfair
  

23    advantage.
  

24                 MR. HERNANDEZ:  Your Honor, I'm sorry --
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 1                 THE COURT:  And you violated --
  

 2                 MR. HERNANDEZ:  -- (indiscernible) you want
  

 3    application pursuant to what's that case again?  The fees
  

 4    case?
  

 5                 THE COURT:  Brunzell.
  

 6                 MR. HERNANDEZ:  Brunzell.
  

 7                 THE COURT:  Yeah.
  

 8                 MR. HERNANDEZ:  You want a Brunzell application?
  

 9                 THE COURT:  Yeah.
  

10                 MR. HERNANDEZ:  Thank you, Your Honor.
  

11                 THE COURT:  And again, if your client was unhappy
  

12    with the written order, you had an opportunity to file a
  

13    motion for clarification.  You had an opportunity to appeal it
  

14    to the Supreme Court, but again, a nunc pro tunc application
  

15    for default judgment to get around a court's ruling on a
  

16    temporary restraining order, it's improper.
  

17                 MR. HERNANDEZ:  One more housekeeping, Your
  

18    Honor, ten days to respond to the Brunzell?
  

19                 THE COURT:  Yes, ten days.
  

20                 MR. HERNANDEZ:  And can I file a reply afterward?
  

21                 THE COURT:  Yes.  Ten days to file the reply.
  

22                 MR. HERNANDEZ:  And submit an order in blank,
  

23    Your Honor?
  

24                 THE COURT:  Yes.
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 1                 MR. HERNANDEZ:  Thank you.
  

 2                 THE COURT:  All right.  Now, let's go into the
  

 3    motion to dismiss.
  

 4                 MR. BRENNER:  Very good, Your Honor, this is
  

 5    Darren Brenner for Bank of America, I'm ready to present brief
  

 6    argument when the court is ready.
  

 7                 THE COURT:  Go ahead.
  

 8                 MR. BRENNER:  Your Honor, it's essentially in the
  

 9    pleadings it will give a brief Reader's Digest summary --
  

10                 (Telephonic interference.)
  

11                 THE COURT:  One second.  All right.  Go ahead.
  

12                 MR. BRENNER:  Thank you, Your Honor.  We moved on
  

13    two grounds, I don't have really anything additional to add,
  

14    it's in the brief so I'm going to summarize.  We've moved on
  

15    the statute of limitations.
  

16                 The complaint alleges essentially there are two
  

17    loan modification agreements.  All of the allegations against
  

18    my client Bank of America relate to a 2009 loan modification
  

19    agreement of course what we don't necessarily ultimately agree
  

20    with the merits, we're accepting these allegations as true for
  

21    the purpose of this motion.
  

22                 There was a loan modification in 2009.  According
  

23    to the complaint, a Bank of America teller at a local branch
  

24    accepted the first payment and then after that, Bank of
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 1    America would accept no further payments.  And again,
  

 2    according to the complaint in 2011, the Plaintiffs gave up
  

 3    trying to make payments based on that loan modification.
  

 4                 Then there's other allegations in the complaint
  

 5    about what happened next, a bankruptcy and then subsequently a
  

 6    second loan modification.
  

 7                 There are two causes of action in the complaint
  

 8    relating to this loan modification and largely they're the
  

 9    same, at least for the purpose of this motion.
  

10                 Breach of contract and breach of the covenant of
  

11    good faith and fair dealing.  Both have an outermost limit of
  

12    six years for statute of limitation.  The briefs of this loan
  

13    modification allegedly occurred back in 2009 when Bank of
  

14    America allegedly refused to stop making payment.
  

15                 So, Your Honor, based on the express allegations
  

16    of the complaint six years would have been 2015.  Even if we
  

17    give Plaintiffs two more years because they allege that they
  

18    kept trying to make payments until 2011, that was the statute
  

19    of limitation at 2017.
  

20                 Although there's allegation of equitable
  

21    totalling and delayed discovery, which I will address in
  

22    reply, what I will point is, Your Honor, is that clearly based
  

23    on Plaintiffs' own allegations, they knew Bank of America was
  

24    not accepting payments.  You know, again, going back 2009.
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 1                 So, on that basis, we think that the express
  

 2    allegations of complaint if accepted as true for what they
  

 3    knew and when they knew precludes recovery against my client
  

 4    based on the statute of limitation.
  

 5                 The second ground we moved on is declaratory
  

 6    relief.  Again, simply stated, Your Honor, as pled in
  

 7    Plaintiffs' complaint, Bank of America no longer has any role
  

 8    in this loan.  It is routine for these loans to change hands.
  

 9                 The court doesn't have to take my word for it,
  

10    the deed of trust which is attached to the complaint includes
  

11    paragraph 20, which is the standard language that every deed
  

12    of trust I've seen contained, which says that these loans can
  

13    be sold at any time and the servicer can change.
  

14                 Plaintiff acknowledges that happened back in
  

15    2015.  And to sum it up, Your Honor, given that my client Bank
  

16    of America no longer has a role with the loan, it has no role
  

17    with foreclosure or anything related to the foreclosure.
  

18                 So there's no right controversy on declaratory
  

19    relief against my client.  And I'll submit it on that, Your
  

20    Honor.
  

21                 THE COURT:  Okay.  Mr. Millward?
  

22                 MR. MILLWARD:  Thank you, Your Honor.  The
  

23    primary argument that my client makes in regard to the motion
  

24    to dismiss filed by Bank of America pertains to primarily
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 1    first discovery.
  

 2                 So Bank of America had informed my client after
  

 3    they submitted the 2009 modification agreement that they
  

 4    didn't know where it was.  That they couldn't find it.  That
  

 5    it wasn't in their system.
  

 6                 At the time that my client was attempting to make
  

 7    payment, Bank of America was acting as if it didn't exist.  My
  

 8    client is now being asked to do something unreasonable at the
  

 9    time, which would have been to file a lawsuit to serve her
  

10    rights and make a claim for breach of contract on a contract
  

11    that she believes was never released at the time, relief was
  

12    never received.
  

13                 The Lincicomes had no idea that the modification
  

14    had been signed or it had been recorded in 2011 when it was
  

15    later maybe found, or I don't know, processed.
  

16                 But there's no notification from 2009 until 2017
  

17    to my client, that that modification had ever been found, that
  

18    had it had ever been received that my clients had a viable
  

19    claim for breach of contract.
  

20                 They at no time during the course of the loan
  

21    over the last nine years, they had at no time known that the
  

22    modification had been received and accepted by Bank of America
  

23    until 2017.  So, the statute of limitations should start
  

24    running once my client discovered the existence of her claim.
                   CAPITOL REPORTERS (775) 882-5322

37

AA04147



 1                 As to the statute of limitations, if -- if my
  

 2    client is deemed to have received notice because it was
  

 3    recorded in (indiscernible), NRS 11190 says that if the party
  

 4    claiming the statute of limitations has run receives a payment
  

 5    on a claim, that the statute tolls (indiscernible).
  

 6                 Well, in 2015, my client was again trying to make
  

 7    a modification.  She'd entered into a temporary modification
  

 8    agreement to change the terms of the loan and unfortunately by
  

 9    the time that the last payment was to be made she was informed
  

10    that the loan had been --
  

11                 MS. LINCICOME:  (Indiscernible).
  

12                 MR. MILLWARD:  -- changed to Fay Servicing and
  

13    Bank of America wouldn't receive her payment.
  

14                 So the prior two payments made by Bank of America
  

15    were applied to the loan, applied to the deed of trust that
  

16    was modified and signed in 2011 and recorded in 2011 by Bank
  

17    of America unbeknownst to my client.
  

18                 So I see a couple ways in which the statute of
  

19    limitations is tolled.  I1, the first one is discovery, it
  

20    couldn't have been discovered until my client was actually
  

21    informed.
  

22                 My client was first informed in 2017 when the
  

23    notice of default said that the modification had been
  

24    reported.  That was the first time my client knew that.  And
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 1    if you look at the public record, that's really the first
  

 2    recording that is sent to my client, notifying my client that
  

 3    modified deed of trust or that the deed of trust was modified
  

 4    by the 2009 loan modification agreement.
  

 5                 THE COURT:  When was that filed with the county?
  

 6                 MR. MILLWARD:  The modification?
  

 7                 THE COURT:  Yeah.
  

 8                 MR. MILLWARD:  That was recorded in 2011, I
  

 9    believe it was April or March.  I can tell you real quick.  I
  

10    thought I had it written down in my notes.
  

11                 MR. BRENNER:  If you're looking for the record,
  

12    if you're looking for the recording date according to the
  

13    complaint it is May 4th, 2011.
  

14                 THE COURT:  May 4, 2011.
  

15                 MR. BRENNER:  Section 3 of the complaint.
  

16                 THE COURT:  And we're all talking about the same
  

17    document that says that the modification was accepted; is that
  

18    correct, Mr. Millward?
  

19                 MR. MILLWARD:  That's right.
  

20                 THE COURT:  Okay.
  

21                 MR. MILLWARD:  So that's when the public
  

22    recording of it occurred.
  

23                 The recording was not given to my client.  My
  

24    client wasn't given notice of it.  And, in fact, in the 20 --
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 1    I believe it's in 2015.
  

 2                 MS. LINCICOME:  '15.
  

 3                 MR. MILLWARD:  The bankruptcy filing by Bank of
  

 4    America on their motion to stay included all of the recordings
  

 5    as exhibits to the motion for relief from stay except for the
  

 6    modification.  They didn't inform my client then that the
  

 7    modification (indiscernible) was made nor did they notify the
  

 8    bankruptcy court that modification had been accepted.
  

 9                 And so it appears that Bank of America was trying
  

10    to kind of sweep it under the rug and not letting my client
  

11    know about it.
  

12                 Their outward acts of informing my client that it
  

13    hadn't been received (indiscernible) accept payment that we
  

14    don't know where it's at, led my client to believe it was
  

15    never received timely.  I mean, my client had no idea of
  

16    knowing to file a lawsuit against Bank of America for breach
  

17    of contract.
  

18                 Bank of America was saying --
  

19                 THE COURT:  What about their argument though if
  

20    they're in breach for something, that's when she should have
  

21    filed and then she can't just wait until 2017?
  

22                 MR. MILLWARD:  I agree, but usually, you know,
  

23    you've got a contract before you've -- you hold that over a
  

24    party.
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 1                 THE COURT:  So your client thought she was in the
  

 2    house without a contract?
  

 3                 MR. MILLWARD:  No, no.  The deed of trust in 2007
  

 4    was modified in 2009.  So my client believed that the 2009
  

 5    modification wasn't effective because either it wasn't timely
  

 6    received or it had been destroyed by FedEx.  For whatever
  

 7    reason, Bank of America didn't have it.
  

 8                 She did not know that they had signed it.  They
  

 9    never sent her a signed copy.  They never told her it was
  

10    accepted.  They never updated the terms of the agreement.
  

11                 THE COURT:  Okay.
  

12                 MR. MILLWARD:  There is nothing in the record
  

13    that would have tipped my client off until the notice of
  

14    default that she received.
  

15                 THE COURT:  And so how has she been damaged --
  

16    what cause of action does this fall under?
  

17                 MR. MILLWARD:  Well, if she had been given the
  

18    right to enforce the agreement by having discovered it earlier
  

19    right between 2009 and 2015 or 2011 and 2017, right, she could
  

20    have sought to enforce that agreement retroactively taking
  

21    everything back to Bank of America's breach.  I mean, in
  

22    retrospect, it would have made sense for when Bank of America
  

23    would have found --
  

24                 THE COURT:  But again, your client wasn't paying
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 1    during that time, so what would the damage have been?
  

 2                 MR. MILLWARD:  Well, so they would still -- they
  

 3    wouldn't be in default.  They wouldn't be subject to this
  

 4    monstrous --
  

 5                 THE COURT:  So she would be subject to a
  

 6    different deficiency judgment, not the deficiency judgment
  

 7    that was claimed?
  

 8                 MR. MILLWARD:  There is no deficiency judgment
  

 9    sought at this point, Your Honor.  She would be -- she would
  

10    be entitled to if --
  

11                 THE COURT:  She would have been entitled under
  

12    the bill of rights to a correct amount of the deficiency that
  

13    they were seeking.
  

14                 MR. MILLWARD:  Right.
  

15                 THE COURT:  What other damage -- what else would
  

16    she have been able to --
  

17                 MR. MILLWARD:  But the breach -- the breach under
  

18    contract law stopped the clerk as to her ability to pay.
  

19                 I mean, how do you -- if your mortgage -- if your
  

20    mortgage company told you sorry, we're not going to accept
  

21    payments and I know your contract says that you would
  

22    (indiscernible); right?  You'd throw a fit and you would
  

23    probably file a lawsuit; right?  She didn't get that
  

24    opportunity.
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 1                 They told her not what I'm telling you that your
  

 2    mortgage company is refusing your loan payment
  

 3    (indiscernible), they told her that the agreement wasn't
  

 4    there, that she couldn't make payments.
  

 5                 THE COURT:  So isn't that when they breached it?
  

 6                 MR. MILLWARD:  That's --
  

 7                 THE COURT:  When they told her the agreement
  

 8    wasn't there?
  

 9                 MR. MILLWARD:  That's when the breach occurred,
  

10    but the tolling statute --
  

11                 THE COURT:  Right.
  

12                 MR. MILLWARD:  -- the discovery rule said she
  

13    shouldn't be held liable or responsible for having to file a
  

14    claim within a period of time where she doesn't even know she
  

15    has a cause of action.
  

16                 And the manipulation or fraud of a party tolls
  

17    that time frame.
  

18                 So I'm not suggesting that Bank of America
  

19    committed a fraud here.  I'm suggesting that probably it was
  

20    lost, processed, not updated.
  

21                 THE COURT:  All right.  What about as to the
  

22    argument that they're not subject to the injunctive relief?
  

23    That they no longer own the contract, it's been assigned, that
  

24    they're no longer participating in the sale of the property?
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 1                 MR. MILLWARD:  So I think -- I think that relates
  

 2    more to the argument that they're a necessary party.
  

 3                 So Bank of America is a necessary party because
  

 4    depending on the briefing that occurs in this case and the way
  

 5    in which the State case is resolved, this contract may have
  

 6    been assignable or may not have been assignable from either
  

 7    Bank of America to its successors in interest or not.
  

 8                 And if it wasn't, then Bank of America's liable
  

 9    not only to my client for breach of contract but to the other
  

10    parties in this matter.
  

11                 THE COURT:  And what about the intervening
  

12    modifications, how does that address?
  

13                 MR. MILLWARD:  Those intervening modifications
  

14    were never finalized, my client wanted modifications attempted
  

15    to modify, was acting in good faith they keep her loan, you
  

16    know, to originate her loan and to get a modification that
  

17    would work.
  

18                 The modifications that have occurred, there's
  

19    really only two since or at least two attempted modifications
  

20    that occurred.
  

21                 The first was in 2015 with Bank of America where
  

22    the third payment was rejected by the servicer.
  

23                 The next was with the new servicer, Fay
  

24    Servicing, where they went all the way through the process,
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 1    was presented with the final terms of the modification and
  

 2    declined to accept it because it was so far out of what they
  

 3    could afford that it was impossible for them to modify under
  

 4    those terms.  They were hoping for better terms.  It would not
  

 5    have made sense financially to sign something that they
  

 6    couldn't have followed through with.
  

 7                 THE COURT:  Okay.
  

 8                 MR. MILLWARD:  So I don't see that those -- those
  

 9    attempted -- those attempts to modify the deed of trust has
  

10    anything to do with the actual modified deed of trust where
  

11    Bank of America accepted and failed to notify my client with
  

12    any reasonable time frame that she had the right to enforce
  

13    the terms of the agreement.
  

14                 THE COURT:  All right.  Anything else?
  

15                 MR. MILLWARD:  That's it.  Thank you.
  

16                 THE COURT:  Reply?
  

17                 MR. BRENNER:  Thank you, Your Honor.  Looking
  

18    directly at the allegations of the complaint.  If we look at
  

19    paragraph 22, there's an allegation that they attempted to
  

20    make the loan modification payment back in September 1st of
  

21    2009 and it wasn't accepted.
  

22                 Allegation 23, attempt to make it October 1 of
  

23    2009 and was it accepted.  Same thing with October 29th, 2009
  

24    in paragraph --
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 1                 (Telephonic feedback.)
  

 2                 THE COURT:  Hold on, feedback or not.
  

 3                 MR. BRENNER:  -- (indiscernible) Bank of America
  

 4    to continue until 2011 when they tried.
  

 5                 The argument which I am respectfully going to
  

 6    present to the court I believe is circular, but the argument
  

 7    from Plaintiffs' counsel is well, nobody would have known that
  

 8    there was an issue with Bank of America and the loan
  

 9    modification until 2017.
  

10                 Well, respectfully, Your Honor, when they plead
  

11    that they believe there was a loan modification and they plead
  

12    that there's two years of Bank of America (indiscernible)
  

13    anything to effectuate the loan modification, that hidden
  

14    notice of an issue.  Directly they should have known and it's
  

15    what they did commencing after September of 2009.
  

16                 The payment that counsel is talking about were
  

17    related to completely different loan modification in 2015.
  

18    And we heard two separate arguments from Plaintiff which were
  

19    contradictory on the one hand, the argument is well, you
  

20    (indiscernible) because payments were accepted under this 2015
  

21    trilevel modification program.
  

22                 And then on the other hand, you heard Plaintiffs'
  

23    counsel towards the end saying --
  

24                 (Telephonic feedback.)
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 1                 THE COURT:  Hold on, sir, I'm getting too much
  

 2    feedback.
  

 3                 MR. BRENNER:  Okay.
  

 4                 THE COURT:  All right.  Go ahead and repeat the
  

 5    last argument.
  

 6                 MR. BRENNER:  I think I was saying, Your Honor,
  

 7    that counsel is arguing the 2015 modification is a red
  

 8    herring, but at the same time counsel in the briefing
  

 9    (indiscernible) payments in 2015 that (indiscernible)
  

10    supposedly tolled the breach of contract -- discovery of the
  

11    breach of contract allegations.
  

12                 And again, Plaintiffs especially plead when they
  

13    knew Bank of America wouldn't accept payments on the loan
  

14    modification.  And that was back on September 1st.
  

15                 THE COURT:  All right.  Can you step back and
  

16    point to the paragraphs in the complaint that you're
  

17    discussing that you believe are contradictory?
  

18                 MR. BRENNER:  Sure.  I think it really starts
  

19    at -- if you look at 21 through 25.
  

20                 THE COURT:  Okay.
  

21                 MR. BRENNER:  26 maybe.
  

22                 THE COURT:  All right.  Page 4 of 19?
  

23                 MR. BRENNER:  Yes, that's where it begins, Your
  

24    Honor.
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 1                 THE COURT:  Okay.
  

 2                 MR. BRENNER:  And I'll pause until you tell me
  

 3    that you're ready.
  

 4                 THE COURT:  Yeah, go ahead.  All right.
  

 5                 MR. BRENNER:  Okay.
  

 6                 THE COURT:  In that paragraph it states that the
  

 7    Lincicomes traveled to the Bank of America branch to make the
  

 8    first payment under the LMA.
  

 9                 MR. BRENNER:  Correct.  And it guess on to
  

10    explain how the teller didn't know about the loan modification
  

11    agreement, but it kept it as a payment.
  

12                 But after that, starting on paragraph 22 and
  

13    going forward, the Plaintiffs explain how Bank of America --
  

14                 (Telephonic feedback.)
  

15                 MR. BRENNER:  -- payment under the alleged loan
  

16    modification agreement.
  

17                 THE COURT:  Okay.
  

18                 MR. BRENNER:  And it's our position that that is
  

19    when -- certainly during that year period, that is when it
  

20    would have triggered discovery that there was an issue with
  

21    the loan modification agreement.  And that's when it would
  

22    have started the clock rolling on a statute of limitations for
  

23    breach of contract.
  

24                 Now, obviously somebody can sue or they can
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 1    decide not to sue, but let's assume that there was a valid
  

 2    loan modification agreement, certainly when a party remediates
  

 3    that, as Bank of America is alleged to do, that is going to be
  

 4    noted that that is an issue and that notice starts in 2009.
  

 5    Based on the allegations of the complaint, the Plaintiffs
  

 6    should have then pursued that, they pursued other avenues,
  

 7    they declared bankruptcy, they attempted a second loan
  

 8    modification into '15.  Those are the remedies they elected,
  

 9    not a breach of contract.
  

10                 And then the one other thing, Your Honor, that I
  

11    want to point out to you, this allegation that we didn't
  

12    discover Bank of America had recorded an intended honor of the
  

13    loan modification agreement in 20 (indiscernible) is a
  

14    complete red herring.
  

15                 The allegations of the complaint are not Bank of
  

16    America accepted a loan modification because of course that
  

17    would not give rise to a breach of contract claim.  People
  

18    don't sue for honoring the terms of a contract.
  

19                 The allegations of the complaint, the express
  

20    allegations of the complaint, and we can look at those
  

21    paragraphs too, are Bank of America refused to honor the 2009
  

22    loan modification agreement.  They aren't about any type of
  

23    subsequent conduct.
  

24                 And unless Your Honor has any questions, I think
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 1    everything else has been addressed in the briefs.
  

 2                 THE COURT:  Okay.  Your response, Mr. Millward?
  

 3                 MR. MILLWARD:  Yeah, Your Honor, I did my best to
  

 4    hear everything he said.
  

 5                 THE COURT:  Yeah, sure.
  

 6                 MR. MILLWARD:  In trying to understand
  

 7    everything.  But with regard to this 2015 statement as to the
  

 8    modification in 2015, first of all, the law, 11190 says we can
  

 9    make a payment on the contract that the statute of limitations
  

10    is (indiscernible).  Well, this deed of trust is what the
  

11    payment was applied to, the deed of trust that was modified in
  

12    2011 by signed agreement by Bank of America.
  

13                 So for Bank of America to say that the 2015
  

14    payment applies to a modification, that's something else,
  

15    well, sure I get that it was a modification that my client was
  

16    trying to make.
  

17                 But the law just says that it's tolled until the
  

18    last payment.  And the last payment that was applied to this
  

19    loan was in 2015.
  

20                 THE COURT:  Okay.
  

21                 MR. MILLWARD:  So under their -- you know, under
  

22    the law and under the facts that have been set forth in the
  

23    documents that have been submitted to the court, 2015's the
  

24    date that we would be looking at according to 11190.
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 1                 There is no argument against that, other than
  

 2    your argument well, that -- that applied to an attempted
  

 3    modification and wasn't a legitimate payment.
  

 4                 With regards to the idea that the -- that the
  

 5    complaint says things that do not comport with the idea that
  

 6    my client didn't know or didn't discover, well, the
  

 7    allegations are quite simple.  I mean, you look at 21,
  

 8    paragraph 21 on page 4 that you're citing.
  

 9                 It says after searching -- on the third sentence
  

10    in paragraph 21st, after searching for information concerning
  

11    Lincicomes' loan, Crystal could not find any record of the
  

12    (indiscernible) in their system.
  

13                 Crystal accepted payment under the understanding
  

14    that it would -- that if -- that it was to be credited against
  

15    Lincicomes' home as modified by the LMA once the LMA had been
  

16    entered into their system.
  

17                 So, my client at that time or at the very
  

18    beginning in making that first payment are told we don't have
  

19    it, but we'll process this payment.
  

20                 And then the following month in October, they're
  

21    told again their payment -- they were refused payment or the
  

22    payment was refused and the person taking money indicated to
  

23    them that there was no record of the existence of an LMA in
  

24    the Bank of America's peer systems.
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 1                 My client would be willing to testify today, Your
  

 2    Honor, as to what she believed.
  

 3                 THE COURT:  Well, I'm not going to go there.
  

 4                 MR. MILLWARD:  I know.
  

 5                 THE COURT:  I'm just --
  

 6                 MR. MILLWARD:  I'm just saying --
  

 7                 THE COURT:  -- but what about their argument
  

 8    though once she goes for the second she gave up any -- she
  

 9    waived in terms of the 2009 agreement, if she didn't know it
  

10    was out there and then she went to get a second one.
  

11                 MR. MILLWARD:  A second modification.
  

12                 THE COURT:  A second modification, then doesn't
  

13    that trigger something?
  

14                 MR. MILLWARD:  Well, by the time the second one
  

15    is discussed, we're talking about I think 2016 or 2017.  And
  

16    so if the statute was tolled until then, then there is no
  

17    statute of limitations issued.
  

18                 THE COURT:  Okay.  Let me ask Bank of America, as
  

19    to the payments received, how can the court discern at this
  

20    point with no discovery as to whether or not those payments
  

21    were put towards the first agreement or the second or the -- I
  

22    guess it would be the first or the second?
  

23                 MR. BRENNER:  I think we just have to look at the
  

24    allegations of the complaint.  The allegations of the
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 1    complaint were expressed that those payments were made as part
  

 2    of a second trial loan modification.
  

 3                 So there was a completely separate negotiation
  

 4    for a completely separate contract with completely separate
  

 5    consideration.  And Plaintiffs, I can find the exact
  

 6    allegations if you need it, when Plaintiffs allege that in
  

 7    their complaint it looks like it starts around paragraph 40.
  

 8                 Your Honor is correct, I'm reading it now, it --
  

 9    the complaint answers your question.  Bank of America -- on or
  

10    about April 24th, 2015, Bank of America accepted the loan
  

11    modification application and required the Lincicomes, and I
  

12    apologize if I'm misstating their names, to complete the trial
  

13    modification payments or they could move forward with
  

14    modifying their mortgage loan, and then it goes on to talk
  

15    about the payment.
  

16                 Paragraph 42 says it made their, quote, first
  

17    trial payment of $2,013.78.
  

18                 Your Honor, I hate to suggest that there should
  

19    be a different complaint or the Plaintiffs should be given
  

20    leave to plead what's been argued is not what is alleged --
  

21                 THE COURT:  Right.
  

22                 MR. BRENNER:  -- in the complaint.  Because if we
  

23    again go directly to the breach of contract allegations --
  

24                 THE COURT:  All right.
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 1                 MR. BRENNER:  -- as directly related to the 2009
  

 2    loan modification.
  

 3                 THE COURT:  All right.  So hold on one second.
  

 4    So, Mr. Millward, pull up paragraph 40.
  

 5                 MR. MILLWARD:  If you give me just a second.
  

 6                 THE COURT:  Yeah.
  

 7                 MR. MILLWARD:  Is it on or about April 12th?
  

 8                 THE COURT:  Yeah, accepted the loan modification
  

 9    having required.  So, why are we still arguing about what
  

10    happened prior to April 24, 2015?
  

11                 MR. MILLWARD:  No, they accepted the application.
  

12    That doesn't mean there's an actual modification.  So, when
  

13    any party wants to modify their loan they submit an
  

14    application saying hey, would you give me this relief?
  

15                 And so Bank of America accepted that application
  

16    for the opportunity to extend my client relief.  And then my
  

17    client began to perform under the terms of that application
  

18    that didn't result in an actual modification.
  

19                 THE COURT:  Is that an accord and satisfaction?
  

20                 MR. MILLWARD:  No, it's an accord and
  

21    satisfaction as to let's attempt to resolve these issues
  

22    concerning missed payment or payment history.  But they don't
  

23    resolve them because the contract isn't complete and it
  

24    doesn't modify the deed of trust.
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 1                 So had it, we wouldn't be here, Your Honor, I
  

 2    completely agree.
  

 3                 THE COURT:  Is there anything in the loan
  

 4    modification as to what was owed and wasn't that part of the
  

 5    application?  We owe this amount of money, we promise to pay
  

 6    it off at this rate and --
  

 7                 MR. MILLWARD:  In the modification that they
  

 8    signed and they accepted in 2009, the modification
  

 9    agreement --
  

10                 THE COURT:  Well, I'm talking about the one in
  

11    2015?  Because you allege that they accepted a loan
  

12    modification, so your client applied, they accepted, that
  

13    sounds like an agreement.
  

14                 MR. MILLWARD:  But it's not an agreement to
  

15    modify the loan.  It's an agreement to work towards working
  

16    out a modification.
  

17                 So right now there is no modification in 2015
  

18    that affects the deed of trust that's being -- that -- that is
  

19    the subject matter of this case.  It's just a history of
  

20    something that --
  

21                 THE COURT:  All right.
  

22                 MR. MILLWARD:  -- may have -- may have affected.
  

23                 THE COURT:  Let me ask Bank of America in terms
  

24    of the 2015 loan modification application and acceptance,
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 1    would that have listed what was owed?
  

 2                 MR. BRENNER:  I don't want to speak out of turn,
  

 3    Your Honor.
  

 4                 THE COURT:  All right.
  

 5                 MR. BRENNER:  I'm almost positive it would, I
  

 6    don't want to speak out of turn on that without directly
  

 7    knowing.
  

 8                 THE COURT:  Okay.
  

 9                 MR. BRENNER:  If I do make one different point,
  

10    Your Honor.
  

11                 THE COURT:  Yeah.
  

12                 MR. BRENNER:  It would be this, that it really
  

13    shouldn't ultimately matter where the payments were applied to
  

14    because it goes back to the point that I was trying to make at
  

15    the end of my opening statement, that if Plaintiff is arguing
  

16    that the payments were applied to the 2011 loan -- or the 2009
  

17    loan modification, then where is the breach?  But really my
  

18    point is this, I guess, we have two options.
  

19                 Either Bank of America honor the loan
  

20    modification and recorded it and applied payments to it, in
  

21    which case there can be no breach because we effectuated the
  

22    terms of the agreement or Bank of America breached it.
  

23                 If Bank of America breached it, discovery of the
  

24    breach as they put in the complaint is 2009, it's the latter
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 1    point that's pled in the complaint.  I submit that trying to
  

 2    plead the former would be futile, but it's not what's alleged
  

 3    in the complaint.
  

 4                 THE COURT:  Okay.  All right.  Now, the problem
  

 5    I'm having though with where we're at is originally the
  

 6    complaint and how the court was construing the complaint was
  

 7    based upon the inability to figure out which loan application
  

 8    was in place led to an issue when foreclosure was filed as to
  

 9    how much of a deficiency judgment would be owed by the
  

10    Plaintiffs.
  

11                 That if you went by the 2009, then that would
  

12    accrue at one rate.  If you went by the 2015, that would
  

13    accrue as a different rate and that would affect the
  

14    requirements in the -- the bill of rights that you inform the
  

15    property owner as to what is needed in order to pay off the
  

16    mortgage and what they'll owe if the sale goes through.
  

17                 So, that's the issue I'm having.  If -- so I
  

18    think what I'm going to do is I'm going to deny the motion to
  

19    dismiss at that point in time.
  

20                 Now, Mr. Millward, I think you're heading down a
  

21    rabbit hole.
  

22                 MR. MILLWARD:  Well, Your Honor.
  

23                 THE COURT:  I really do.
  

24                 MR. MILLWARD:  I understand the court's opinion
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 1    there.  I'm not trying to undo what's been done.  I'm trying
  

 2    to get relief for my client that -- that pertains to what's
  

 3    happened in the past.
  

 4                 THE COURT:  I appreciate that, but you're seeking
  

 5    monetary damages.
  

 6                 MR. MILLWARD:  Right.
  

 7                 THE COURT:  All right.  From someone who wasn't
  

 8    paying on the mortgage.
  

 9                 MR. MILLWARD:  But because they couldn't.
  

10                 THE COURT:  No.
  

11                 MR. MILLWARD:  There was -- there was no -- there
  

12    was no ability -- all that they could pay in 2011, in 2009, in
  

13    2010 was the complete amount owed.  The Bank of America had
  

14    accelerated -- had accelerated --
  

15                 THE COURT:  And they entered into three loan
  

16    modifications, two and plus with the last one --
  

17                 MR. MILLWARD:  Right.
  

18                 THE COURT:  -- last year in which they agreed to
  

19    do a deed in lieu of foreclosure; isn't that correct?
  

20                 MR. MILLWARD:  No, Your Honor.  So -- so that's
  

21    different.  That was something else.  So let's just back up,
  

22    because I think I want you (indiscernible).
  

23                 THE COURT:  I'm just saying, Mr. Millward, all
  

24    right --
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 1                 MR. MILLWARD:  I understand where the court's
  

 2    confused.  So there is no deficiency judgment at issue here.
  

 3                 THE COURT:  No, because they haven't sought it
  

 4    yet.
  

 5                 MR. MILLWARD:  Right.  So I'm not talking about
  

 6    one -- and they haven't talked about one yet, they might talk
  

 7    about one down the road, and that's okay.
  

 8                 THE COURT:  Right.
  

 9                 MR. MILLWARD:  We can deal with that.  But as to
  

10    what my client is seeking, my client is seeking relief for
  

11    breach of contract, my client is seeking relief for a wrongful
  

12    foreclosure for quite a few things.
  

13                 It all pertains to the documents that are in
  

14    play, that everybody admits are in play, which is the 2007
  

15    deed of trust and the 2009 modification of that deed of trust.
  

16                 THE COURT:  And the 2015 loan modification.
  

17                 MR. MILLWARD:  That, Your Honor, was nothing
  

18    different than an opportunity to modify.  My -- see, between
  

19    2009 and 2015 --
  

20                 THE COURT:  Mr. Millward, I've -- you -- I've
  

21    heard -- if I'm just warning you you're heading down a rabbit
  

22    hole on this.  And again, I would strongly suggest -- now, I'm
  

23    going to give the opportunity, are you going to stop filing
  

24    things long enough to -- where the court can have one more
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 1    chance at settling this?
  

 2                 MR. MILLWARD:  I would have loved to have gone to
  

 3    settlement.
  

 4                 THE COURT:  Because Judge McGee was not happy
  

 5    that I set up a thing, I had him there and everything and then
  

 6    he finds out no, we're still litigating this.
  

 7                 MR. MILLWARD:  Right.
  

 8                 THE COURT:  We're still going to be filing
  

 9    things, the parties aren't really interested in settling this.
  

10                 MR. MILLWARD:  Your Honor, my client absolutely
  

11    was.  And I was excited to go.  We were excited, I was working
  

12    on the application and then we found out that the foreclosure
  

13    already happened.
  

14                 THE COURT:  Okay.
  

15                 MR. HERNANDEZ:  I want to --
  

16                 MR. MILLWARD:  Thank you.
  

17                 MR. HERNANDEZ:  For the record, I was more than
  

18    ready to go to settlement conference.
  

19                 THE COURT:  Right.
  

20                 MR. HERNANDEZ:  It was not on our part
  

21    (indiscernible).
  

22                 THE COURT:  Like I say, I appreciate --
  

23                 MR. MILLWARD:  Your Honor, we looked at it and we
  

24    said okay, now we've got whether or not this is a wrongful
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 1    foreclosure, whether or not there's a bona fide buyer here,
  

 2    I've got all these parties I've got to bring in plus prior to
  

 3    the sale on the foreclosure, the loan changed hands twice.  So
  

 4    I don't even know that we have the right parties involved
  

 5    anymore to settle the matter.
  

 6                 So I'm looking at all that, there's no way we can
  

 7    have a settlement when all of these things changed between the
  

 8    hearing and the settlement.  The house was foreclosed upon,
  

 9    the loan was sold twice.
  

10                 THE COURT:  All right.  Like I say, I'm not going
  

11    to grant the motion to dismiss.  I'm going to give you a
  

12    little opportunity for discovery.
  

13                 MR. MILLWARD:  Okay.
  

14                 THE COURT:  But like I say, as to the motion for
  

15    leave, I haven't had an opposition filed on that yet.
  

16                 MR. MILLWARD:  That's right.
  

17                 THE COURT:  So, how much time do we need to
  

18    oppose the motion for leave?
  

19                 MR. HERNANDEZ:  I'm not opposing the motion for
  

20    leave, Your Honor.
  

21                 THE COURT:  All right.  How about Sable -- I
  

22    mean, the Bank of America?  You still there?
  

23                 MR. BRENNER:  (Indiscernible) I'm still here.
  

24    I'm sorry, Your Honor, if you asked a question I missed it.
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 1                 THE COURT:  Are you going to oppose the motion to
  

 2    amend?
  

 3                 MR. BRENNER:  Your Honor, I honestly haven't
  

 4    looked at it and I don't even know if it changes things for my
  

 5    client.  If my time has run, then I will officially say no,
  

 6    we're not opposing it.  If my time hasn't off run, then --
  

 7    then I need an opportunity to look at it.
  

 8                 THE COURT:  For purposes of the motion to
  

 9    dismiss, I'm just going to deny it to the argument of
  

10    payments.  If Bank of America accepted payments as of 2015
  

11    that would extend the -- the statute.
  

12                 So go ahead and submit an order on that,
  

13    Mr. Millward.  All right?
  

14                 Then what I'll do is --
  

15                 MR. BRENNER:  And then, Your Honor, may I ask you
  

16    a question, and do I understand for the purposes of proceeding
  

17    forward your specific concern is the -- for the purposes of
  

18    calculating the deficiency, if any?
  

19                 THE COURT:  Well, like I say, I haven't seen that
  

20    from either Sable or Bank of America.  And then the other
  

21    issue we have hanging out there is the effect of the last
  

22    settlement conference.  There appears to be another accord and
  

23    satisfaction there and I haven't seen that.
  

24                 So, like I'm saying here, I have a party that
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 1    hasn't paid on a -- on a mortgage for over ten years seeking
  

 2    damages.  It's another case where the banks couldn't get their
  

 3    paperwork together for the last ten years.  And again, I'm
  

 4    just curious as to the end of the day what the damage theories
  

 5    are and so forth.
  

 6                 But if this is another case where a homeowner is
  

 7    going to think that the court's going to grant free house
  

 8    because the bank screwed up a little paperwork in 2011, like I
  

 9    say, I haven't seen that case yet from the Supreme Court.
  

10                 And so, again, I'm just having real issues, you
  

11    know, as to where we're going on this.  I've yet to see a case
  

12    from the Nevada Supreme Court where paperwork leads to
  

13    homeowners coming out with 6, $700,000, whatever the
  

14    property's worth.
  

15                 MR. BRENNER:  And, Your Honor, I don't want to
  

16    (indiscernible) to beat a dead horse, the question I'm going
  

17    to ask you just for direction going forward, the allegations
  

18    of the complaint are for breach of contract --
  

19                 THE COURT:  All right.
  

20                 MR. BRENNER:  -- and --
  

21                 THE COURT:  I understand, let me -- I understand
  

22    where you're going.  So I'm going to grant the motion as to
  

23    the injunctive relief because they're no longer -- they've
  

24    transferred everything and they're not involved in any sort of
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 1    foreclosure.  They weren't involved in the foreclosure when it
  

 2    occurred.
  

 3                 MR. MILLWARD:  I don't believe that the complaint
  

 4    seeks to enjoin them specifically, but it might say Defendants
  

 5    generally, so that's fine.
  

 6                 THE COURT:  All right.  So I'm going to grant
  

 7    injunctive relief.  That's out.  I'll dismiss the injunctive
  

 8    relief against Bank of America.
  

 9                 And then as to the monetary damages, again, I --
  

10    it's written broadly enough to allege that your client had
  

11    somehow damaged them with the recordkeeping and then -- and so
  

12    forth, I'll -- we'll deal with that theory I guess in -- when
  

13    we get the motions for summary judgment.
  

14                 But at this point in time, on the -- on the 12B5,
  

15    I think they survive a 12B5 on the request for monetary, not
  

16    the --
  

17                 MR. BRENNER:  Not declaratory relief?
  

18                 THE COURT:  What's that?
  

19                 MR. BRENNER:  You said you would grant on
  

20    injunctive relief, does Your Honor mean you would grant on
  

21    declaratory relief count?
  

22                 THE COURT:  Yeah, I'll grant on the injunctive
  

23    relief that, you know, you're not longer involved, I think
  

24    that's a legitimate argument.  And then just as to the
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 1    monetary claim against the Defendants, again, I'll deny it on
  

 2    the basis of a 12B5 on the pleadings, but certainly, you know,
  

 3    will entertain a motion for summary judgment.
  

 4                 MR. BRENNER:  Very good, Your Honor.  Thank you.
  

 5                 THE COURT:  All right.  Any other clarifications
  

 6    you need?
  

 7                 MR. BRENNER:  No, Your Honor.  Thank you.
  

 8                 THE COURT:  All right.  Any clarification?
  

 9                 MR. HERNANDEZ:  So, Your Honor, just out of
  

10    clarity, are you granting the motion for relief then because
  

11    you haven't asked Sables, you haven't --
  

12                 THE COURT:  Yeah, let's talk about the motion for
  

13    leave.  All right.  Again, what are you trying to accomplish
  

14    with the motion for leave, Mr. Millward?
  

15                 MR. MILLWARD:  Your Honor, it's in essence to
  

16    bring all the parties that have now come into play to the
  

17    table so we can look at having an accurate settlement
  

18    conference.
  

19                 THE COURT:  Well, who do we need to add at this
  

20    point?
  

21                 MR. MILLWARD:  Well, we now have a buyer of the
  

22    property that bought out the foreclosure that's involved.  And
  

23    we also have -- and I'm not positive which one owns the loan
  

24    or at least owned the loan prior to foreclosure.
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 1                 We have two -- my client received two notices
  

 2    that the loan had been transferred after the last hearing.  In
  

 3    fact, it was --
  

 4                 THE COURT:  Okay.  Can I ask you what is your
  

 5    claim going to be against the buyer?
  

 6                 MR. MILLWARD:  Against the buyer?
  

 7                 THE COURT:  Yeah.
  

 8                 MR. MILLWARD:  It's just going to be essentially
  

 9    declaratory relief that -- that they (indiscernible) subject
  

10    to, for example, if the deed of trust is not enforceable
  

11    because of Bank of America's breach and that's really an issue
  

12    of law that we have -- we'll have to resolve, then -- then you
  

13    can't accept title to the property when the foreclosure on
  

14    that property was thus nil.
  

15                 THE COURT:  So if it was sold at a valid sale
  

16    that the court said could go through we're going to bring the
  

17    third party in?
  

18                 MR. MILLWARD:  Right.  Because they brought --
  

19    they came in knowing that there was, for example, lis pendens
  

20    on the property.  I have spoke with the attorney for the owner
  

21    and he said oh, yeah, we do this all the time.
  

22                 THE COURT:  Okay.
  

23                 MR. MILLWARD:  We know that it's subject to being
  

24    brought in the case.
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 1                 THE COURT:  Okay.
  

 2                 MR. MILLWARD:  We might just want out, but yeah,
  

 3    they've indicated to me --
  

 4                 THE COURT:  Okay.
  

 5                 MR. MILLWARD:  -- that they knew what they were
  

 6    getting into.
  

 7                 THE COURT:  All right.  And then you're saying
  

 8    there was two prior loan servicers?
  

 9                 MR. MILLWARD:  I don't know that they're loan
  

10    servicers, I believe they're actual owners, holders of the
  

11    deed of trust.
  

12                 So at the time of foreclosure sale it may not
  

13    have been U.S. Bank that owned the loan that was subject to
  

14    the deed of trust.  I don't know that.  I have to explore
  

15    that.
  

16                 But in the motion I designate who those two
  

17    owners are and request that they be added as parties.  If
  

18    they're not necessary parties --
  

19                 THE COURT:  Well, I guess I'm having difficulty,
  

20    why is the buyer a necessary party?
  

21                 MR. MILLWARD:  Because we are contesting the
  

22    validity of the sale.
  

23                 THE COURT:  Okay.  And then as to the owners of
  

24    the deed, when did they own it you believe?
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 1                 MR. MILLWARD:  I believe that they owned it right
  

 2    prior to the sale within two weeks.  In fact --
  

 3                 THE COURT:  Okay.
  

 4                 MR. MILLWARD:  -- my client was receiving notices
  

 5    for hey, we want to help you get -- correct this and not be
  

 6    foreclosed upon.
  

 7                 THE COURT:  Okay.
  

 8                 MR. MILLWARD:  The statements --
  

 9                 THE COURT:  Okay.
  

10                 MR. MILLWARD:  -- from three servicers.
  

11                 THE COURT:  So the cause of action gets the
  

12    buyers to undo the sale?
  

13                 MR. MILLWARD:  It's to determine the rights of
  

14    the parties, yes, under the declaratory relief.
  

15                 THE COURT:  Okay.  And then -- all right.  As to
  

16    the deed that's clear.  All right.  Anything else as to who
  

17    else you want to add?
  

18                 MR. MILLWARD:  I believe those are the only
  

19    parties I'm adding, yes.
  

20                 THE COURT:  Okay.  All right.  Did you want to go
  

21    first since you're in the courtroom or?
  

22                 MR. HERNANDEZ:  Your Honor, I didn't file an
  

23    opposition.
  

24                 THE COURT:  Okay.
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 1                 MR. HERNANDEZ:  I heard Mr. Brenner I think in
  

 2    (indiscernible) Sables, I don't know what their position is
  

 3    on --
  

 4                 THE COURT:  All right.  What's Sables' position?
  

 5                 MR. WADE:  With respect to what exactly, Your
  

 6    Honor?
  

 7                 THE COURT:  I'm asking do you have a position on
  

 8    the motion for leave to file the amended complaint to
  

 9    substitute parties?
  

10                 MR. WADE:  I -- I have no problem with him
  

11    substituting parties.  I do believe we still have our
  

12    declaration of nonmonetary status.
  

13                 THE COURT:  All right.  I'll do that motion next.
  

14    So what I'm hearing the current parties, I'm not hearing
  

15    anyone's going to oppose the motion for leave to substitute
  

16    parties.
  

17                 Now, is there anything in the complaint though
  

18    where there -- you're amending theories?
  

19                 MR. MILLWARD:  Yes.  Let me go over the causes of
  

20    action.  Just a second, Your Honor.  I'm trying to get to the
  

21    attached complaint, unfortunately it's 84 pages and it's
  

22    taking me a while.  I'm sorry.  I -- let me see if I can pull
  

23    it up faster in paper form.  Okay.  So there's a claim for
  

24    wrongful foreclosure.
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 1                 THE COURT:  Okay.
  

 2                 MR. MILLWARD:  That remains a declaratory relief
  

 3    claim, an injunctive relief claim.
  

 4                 THE COURT:  Okay.  So we have wrongful
  

 5    foreclosure, then what?
  

 6                 MR. MILLWARD:  Injunctive relief, declaratory
  

 7    relief.
  

 8                 THE COURT:  And what would the injunctive relief
  

 9    be?
  

10                 MR. MILLWARD:  Well, at the time I did not know
  

11    the validity of the foreclosure occurring January 4th.  So it
  

12    would be continuing to enjoin the foreclosure sale of the
  

13    property.
  

14                 THE COURT:  Okay.  But the property's been sold,
  

15    so do we need the injunctive relief at this point in time?
  

16                 MR. MILLWARD:  Yeah, this is what I'm saying.  At
  

17    the time of writing this --
  

18                 THE COURT:  Okay.
  

19                 MR. MILLWARD:  -- I didn't know that.
  

20                 THE COURT:  All right.  What's the third one?
  

21                 MR. MILLWARD:  So the next one, breach of
  

22    contract, Bank of America.  And then breach of duty to act in
  

23    good faith (indiscernible) Bank of America.
  

24                 THE COURT:  Okay.
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 1                 MR. MILLWARD:  Breach of contract, U.S. Bank.
  

 2    Breach of duty to act in good faith with U.S. Bank.
  

 3                 THE COURT:  All right.
  

 4                 MR. MILLWARD:  Slander of title.  Special damages
  

 5    for attorney's fees.
  

 6                 THE COURT:  Okay.  Who's the slander of title
  

 7    against?
  

 8                 MR. MILLWARD:  The slander of title is going to
  

 9    be -- it looks like it's Sables, U.S. Bank, Fay Servicing.
  

10                 THE COURT:  Okay.
  

11                 MR. MILLWARD:  Yeah, that is all.
  

12                 THE COURT:  Okay.  Any comments on the new
  

13    theories?
  

14                 MR. HERNANDEZ:  No, Your Honor.
  

15                 THE COURT:  On the telephone?
  

16                 MR. BRENNER:  Well, Your Honor, I -- you still
  

17    have our ending declaration of nonmonetary status.
  

18                 THE COURT:  Okay.  No, I appreciate, I'm just
  

19    trying to get through motion by motion.
  

20                 MR. BRENNER:  I understand that, but what I'm
  

21    saying is depending on how (indiscernible).
  

22                 THE COURT:  Okay.  Now you're correct.  All
  

23    right.  So let's hear the -- before I rule on the complaint as
  

24    to Sables, I understand their request.  How is Sables -- I'm
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 1    going to ask Mr. Millward the nonmonetary?
  

 2                 MR. MILLWARD:  Yes.  So, in fact, the statute in
  

 3    NRS, I believe it's 107020 -- it's 023 or 028, I don't have it
  

 4    memorized per se.
  

 5                 It says that when a trustee is given notice of
  

 6    incorrect terms, incorrect amounts owed, incorrect -- anything
  

 7    in the notice of default, notice of sale, that they have a
  

 8    duty to correct within 20 days.
  

 9                 So, their liability actually extends from the
  

10    filing of this lawsuit being given actual notice of
  

11    incorrection and then failing to correct those notice of
  

12    default, notice of sale within the 20-day time frame as
  

13    required by NRS 107.
  

14                 In fact, it says something to the effect that a
  

15    trustee shall not be held liable for any incorrections made or
  

16    -- yeah, made in reliance of the beneficiary statements.  So
  

17    long as the corrections are made within 20 days.
  

18                 THE COURT:  Okay.  All right.  What is Sables'
  

19    argument to that?
  

20                 MR. WADE:  I'm sorry, Your Honor, which document
  

21    is he referring to there?  I don't see that argument in any of
  

22    the briefing.
  

23                 THE COURT:  You got a specific statute you want
  

24    to point to, Mr. Millward?
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 1                 MR. MILLWARD:  Yeah, I'll find it.  I --
  

 2                 MR. HERNANDEZ:  I believe, Your Honor, it's NRS
  

 3    107.209.
  

 4                 THE COURT:  029?
  

 5                 MR. HERNANDEZ:  Yes, sir.
  

 6                 THE COURT:  Okay.  Let me see if I can pull that
  

 7    up.  All right.  And what section are you referring to,
  

 8    Mr. Millward?
  

 9                 MR. MILLWARD:  I found it, it's 107.0286.
  

10                 THE COURT:  0286?
  

11                 MR. MILLWARD:  Yes.  And it says that the -- in
  

12    the selection, the trustee incurs no liability for any good
  

13    faith error resulting from reliance on information provided by
  

14    the beneficiary of the nature and amount of the default.
  

15    Under the obligations secured by the deed of trust.  If the
  

16    trustee corrects the good faith error not later than 20 days
  

17    after discovering the error.
  

18                 THE COURT:  Okay.
  

19                 MR. WADE:  Your Honor --
  

20                 THE COURT:  What's Sables' argument on that?
  

21                 MR. WADE:  Our argument would be that
  

22    (indiscernible) statute, just further our argument under NRS
  

23    107.029 that the trustee is not liable for its dispute between
  

24    the beneficiary and the borrowers just by virtue of performing
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 1    the duties it's supposed to be.
  

 2                 (Telephonic feedback.)
  

 3                 THE COURT:  All right.  So --
  

 4                 MR. WADE:  (Indiscernible).
  

 5                 THE COURT:  107.029 what?
  

 6                 MR. WADE:  The entire statute of 029.
  

 7                 THE COURT:  One more time, 0291?
  

 8                 MR. WADE:  1, yes, it says if the trustee is
  

 9    named in an action in which the deed of trust is the subject,
  

10    I believe we've met that.
  

11                 THE COURT:  All right.
  

12                 MR. WADE:  Has a reasonable belief, he or she has
  

13    been named in the action solely in his or her capacity as
  

14    trustee and not as a result of a wrongful act or omission made
  

15    in the performance of his or her duties as trustee.  The
  

16    trustee may at any time file a declaration of nonmonetary
  

17    status.
  

18                 THE COURT:  Okay.
  

19                 MR. WADE:  In this case we don't have a single
  

20    cause of action pled against Sables.  We have attorney's fees
  

21    based on the fact that Sables recorded the notice of default.
  

22    The statutory scheme requires the trustee to record the notice
  

23    of default, it's an express duty of the trustee.
  

24                 (Telephonic feedback.)
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 1                 So the argument in this case is the trustee has
  

 2    done nothing but performance duties as required by statute.
  

 3    There is nothing alleged that the trustee has committed any
  

 4    wrongful act or any omission which it's responsible for.
  

 5                 That section pointed out by counsel in 107.0286
  

 6    actually provided further support for my argument that the
  

 7    trustee doesn't have (indiscernible) obligation even liable
  

 8    for.
  

 9                 (Telephonic feedback.)
  

10                 THE COURT:  Hold on.  All right.  So you're
  

11    referring to 0286?
  

12                 MR. WADE:  Right.  (Indiscernible) trustee incurs
  

13    no liability for any good faith error resulting from the
  

14    (indiscernible) on the information provided by the
  

15    beneficiary.
  

16                 Regarding the nature and the amount of the
  

17    default, that's exactly what we're talking about here, the
  

18    beneficiary provided information, it's the beneficiary's own
  

19    record, the trustee does nothing.
  

20                 But the administerial duties of recording these
  

21    documents on behalf of the trustee in furtherance of a
  

22    foreclosure.  Plaintiff has pointed to nothing that Sables has
  

23    done that exposes it to liability outside of the duty of the
  

24    trustee.
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 1                 With that, I'll submit, Your Honor.
  

 2                 THE COURT:  All right.  Your response,
  

 3    Mr. Millward?
  

 4                 MR. MILLWARD:  Yeah, Your Honor, I mean, the
  

 5    point of NRS 107.0286 would be meaningless if Sables is
  

 6    allowed to essentially not correct the documents, not follow
  

 7    the law to correctly state the balance of the correct interest
  

 8    rate.
  

 9                 I mean, Sables knew of the loan modification.
  

10    They cited it in the notice of default, and yet they don't
  

11    incorporate any of its terms.
  

12                 They state that it's a valid modification.  They
  

13    say that the loan was modified by it.
  

14                 THE COURT:  But do you have any evidence that
  

15    they weren't relying on the information provided from --
  

16                 MR. MILLWARD:  Right.  And there's no doubt that
  

17    they were.  The real issue now as to liability arrives, I
  

18    mean, the -- the allegations made against Sables primarily was
  

19    for the purpose of preliminary injunction because they
  

20    violated the homeowner's bill of rights.
  

21                 But now they've incurred liability under 028
  

22    including slander of title by misstating the balance owed.  In
  

23    our opinion no balance is owed because we have a breach of
  

24    contract that occurred in 2009 that needs to be rectified by
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 1    the parties.
  

 2                 I understand that.  And when I say that, Your
  

 3    Honor, I feel (indiscernible) court (indiscernible) position,
  

 4    I want the court to understand that we don't hold the position
  

 5    that we're entitled to a house.  We hold the position that the
  

 6    law says a breaching party breaches, we've got to resolve that
  

 7    breach for the parties coming forward.
  

 8                 THE COURT:  I appreciate that.  I'm going to
  

 9    grant the nonmonetary status under 107.029.  And then
  

10    therefore, as to the additional theories in the motion for
  

11    leave to file, I'm going to require you to submit another
  

12    motion for leave to file that's in accordance with the
  

13    nonmonetary status of Sables.  And then also with my previous
  

14    rulings on the injunctive relief.
  

15                 All right.  So Sables, you'll provide the court
  

16    an order for the granting of the nonmonetary status.
  

17                 MR. WADE:  Yes, Your Honor, I will do that.
  

18    Thank you.
  

19                 THE COURT:  Okay.  All right.  Is there any other
  

20    motions or anything else we need to address?
  

21                 MR. HERNANDEZ:  Just for the record, the
  

22    obligation to enter default judgment (indiscernible).
  

23                 THE COURT:  Right.  So you'll go ahead and like I
  

24    say, supply --
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 1                 MR. HERNANDEZ:  (Indiscernible).
  

 2                 THE COURT:  So you're out of it.
  

 3                 MR. HERNANDEZ:  I'm not out of it, Your Honor.
  

 4                 THE COURT:  Well --
  

 5                 MR. HERNANDEZ:  I'm still in this case.
  

 6                 THE COURT:  No, U.S. -- but there was a
  

 7    stipulation.
  

 8                 MR. HERNANDEZ:  That's the Bank of America.
  

 9                 THE COURT:  For Bank of America.  Okay.  All
  

10    right.  So go ahead as to the default judgment, I'm not
  

11    granting that.
  

12                 So you'll supply me an order.
  

13                 MR. HERNANDEZ:  Well, do you want one order or do
  

14    you want separate orders on everything?  I'm happy to produce
  

15    a super order to share with everybody, if everybody --
  

16    whatever you want, Your Honor, I'm happy to do.
  

17                 THE COURT:  All right.  If you're willing to do
  

18    it.  Okay.
  

19                 MR. HERNANDEZ:  Okay.
  

20                 THE COURT:  All right.
  

21                 MR. MILLWARD:  Your Honor, I won't submit an
  

22    order on the motion for leave to file the amended complaint.
  

23    I will just submit another motion.
  

24                 THE COURT:  All right.
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 1                 MR. MILLWARD:  If that's fine.
  

 2                 THE COURT:  Can you just note in your orders that
  

 3    he'll submit a second motion with the amended complaint that
  

 4    he's proposing?
  

 5                 MR. HERNANDEZ:  So is it denied or is it a
  

 6    (indiscernible)?
  

 7                 THE COURT:  Well, what I'll do, I guess the
  

 8    court's withdrawing it for him.
  

 9                 MR. HERNANDEZ:  Okay.
  

10                 THE COURT:  So, I'll order -- well, no, I got in
  

11    trouble the last time, so I'm going to grant leave to file an
  

12    amended motion to amend.
  

13                 MR. HERNANDEZ:  Okay.
  

14                 THE COURT:  All right.  Okay.  How much time do
  

15    you need to file the motion to amend?
  

16                 MR. MILLWARD:  I don't think it will take me more
  

17    than a couple days to put it together, so a week.
  

18                 THE COURT:  So if I give you 20 days.
  

19                 MR. MILLWARD:  Oh, that's perfect.
  

20                 THE COURT:  So 20 days.  And if there's any
  

21    comments you have the normal filing time to respond to the
  

22    renewed motion?
  

23                 MR. MILLWARD:  Your Honor, with the renewed
  

24    motion, all I'm going to do is remove Sables (indiscernible)
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 1    essentially a named liable party under the slander of title --
  

 2                 THE COURT:  Okay.
  

 3                 MR. MILLWARD:  -- claim.  With that being said,
  

 4    can I file just a complaint that comports with that --
  

 5                 THE COURT:  No.
  

 6                 MR. MILLWARD:  -- statement?
  

 7                 THE COURT:  No, I want to see what you're going
  

 8    to file and then give everybody an opportunity to respond to
  

 9    it.
  

10                 MR. MILLWARD:  Because I don't see it materially
  

11    change otherwise.
  

12                 THE COURT:  Counsel, I'm just afraid I tell you
  

13    you're okay to file and then I'm going to see something else.
  

14                 MR. MILLWARD:  I understand.
  

15                 THE COURT:  So -- all right?
  

16                 MR. MILLWARD:  Okay.  Okay.
  

17                 MR. HERNANDEZ:  I hate to bring up the sore
  

18    subject.
  

19                 THE COURT:  All right.
  

20                 MR. HERNANDEZ:  (Indiscernible) I'm happy
  

21    (indiscernible) settlement conference I have upon this, I'm --
  

22    I don't see why we can't be (indiscernible) to the settlement
  

23    conference and the parties if they want to end, it's not
  

24    mandatory (indiscernible) mandatory voluntary.
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 1                 THE COURT:  I appreciate that, but the problem I
  

 2    have is Judge McGee, and when the parties are still filing
  

 3    flurries of motions and so forth it's a waste of his time.
  

 4                 MR. HERNANDEZ:  Okay.
  

 5                 THE COURT:  Okay.  So what I'll do -- all right.
  

 6    Now, I guess the other thing we need to do is get a scheduling
  

 7    order, but we really can't do that until the new parties are
  

 8    involved.  So -- and again, I'm not familiar with the new 161.
  

 9                 So what's going to happen, what happens with the
  

10    new 161 when the additional parties, you have to do a new case
  

11    management or --
  

12                 MR. MILLWARD:  Well, we haven't done a case
  

13    management yet because of the motions --
  

14                 THE COURT:  Motions.
  

15                 MR. MILLWARD:  -- to dismiss and motions in this
  

16    matter.
  

17                 As soon as I have everyone served --
  

18                 THE COURT:  Okay.
  

19                 MR. MILLWARD:  -- I'll schedule the case
  

20    management conference.  And I don't anticipate or see any
  

21    future motions other than motions for summary judgment coming
  

22    down the pike.
  

23                 THE COURT:  Okay.
  

24                 MR. MILLWARD:  In the relatively short order.  So
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 1    I will work towards --
  

 2                 THE COURT:  All right.  Let's go just go ahead
  

 3    when we have the case management discussed and I'll try to get
  

 4    a senior judge, Judge Hardy no longer does outside -- we had
  

 5    tried to get Judge Hardy, he doesn't do outside settlement
  

 6    conferences anymore.
  

 7                 So I'll try to get a senior judge.  And again,
  

 8    I'll try for the benefit of the attorneys, I'll try to have it
  

 9    set up in Reno Behavioral or Carson.
  

10                 MR. MILLWARD:  Okay.  And with that being said, I
  

11    clerked for Judge Gamble.
  

12                 THE COURT:  Yeah.
  

13                 MR. MILLWARD:  Don't --
  

14                 THE COURT:  Don't bother calling Judge Gamble.
  

15                 MR. MILLWARD:  -- bother him, yes.
  

16                 MR. HERNANDEZ:  I'm happy with the bankruptcy
  

17    judges, I don't know if they would do it.
  

18                 MR. MILLWARD:  Yeah, if they're willing to.
  

19                 MR. HERNANDEZ:  If they're willing to do it, I
  

20    think that would be --
  

21                 MR. MILLWARD:  Judge Beasley would be fine.
  

22                 MR. HERNANDEZ:  They don't usually assign whoever
  

23    you want, Your Honor.
  

24                 THE COURT:  Now, again, if there's a judge you
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 1    all agree upon I have no problem with that.
  

 2                 MR. MILLWARD:  Judge McGee was fine as well.
  

 3                 MR. HERNANDEZ:  Judge McGee is fine, Your Honor.
  

 4                 THE COURT:  All right.  All right.  Any other
  

 5    questions before we go into recess?  No?
  

 6                 All right.  So Counsel on the telephone, thank
  

 7    you very much, I'm going to hang up the telephone.  You have a
  

 8    good day.
  

 9                 MR. BRENNER:  Thank you, Your Honor.
  

10                 MR. WADE:  Thank you, Your Honor.
  

11                 THE COURT:  Court's in recess.
  

12                 (Proceedings ended at 3:12 p.m.)
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 1      YERINGTON, NEVADA, TUESDAY, FEBRUARY 4, 2020, A.M. SESSION
  

 2                                -oOo-
  

 3
  

 4                 THE COURT:  Good morning.  Who do I haven on the
  

 5    telephone?  This is Judge Aberasturi.
  

 6                 MR. HERNANDEZ:  Hi, Judge, this is Ramir
  

 7    Hernandez representing Fay.
  

 8                 (Indiscernible audio via the
  

 9                  telephone.)
  

10                 MR. SCHRIEVER:  Matt Schriever, representing
  

11    Breckenridge Property Fund.
  

12                 THE COURT:  All right.  Did you get all those?
  

13    All right.
  

14                 THE CLERK:  (Indiscernible).
  

15                 THE COURT:  Which two did you get?
  

16                 THE CLERK:  (Indiscernible).
  

17                 THE COURT:  All right.  We got Mr. Hernandez and
  

18    Mr. Schriever.  Who else do we have on the line?
  

19                 MR. WADE:  Good morning, Your Honor, Shadd Wade
  

20    on behalf of Sables, LLC.
  

21                 THE COURT:  Okay.  All right.  Anyone else?  All
  

22    right.
  

23                 MR. HERNANDEZ:  I think we're going to be waiting
  

24    for Akerman, Your Honor.
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 1                 THE COURT:  Oh, we're still waiting for Akerman.
  

 2    Are they appearing up here or are they going to appear by
  

 3    telephone?
  

 4                 I just had Mr. Millward --
  

 5                 MR. HERNANDEZ:  It was my understanding they were
  

 6    going to appear by telephone.
  

 7                 THE COURT:  And Mr. Millward just entered.  All
  

 8    right.  Mr. Clouser's here.  All right.  And then I heard a
  

 9    ring in the background?
  

10                 Was that Akerman?
  

11                 MR. BRENNER:  Yes, it is.  This is Darren Brenner
  

12    with Akerman for Bank of America.
  

13                 THE COURT:  Okay.  All right.  Did you get that?
  

14    Okay, the clerk's telling me she has everybody.
  

15                 All right.  So we'll start the hearing.
  

16    18-CV-01332 --
  

17                 (The JAVS recording glitches out
                  of the program for about 30

18                  seconds to minute...)
  

19                 (The recording continues to play
                  for the rest of the hearing with

20                  no issues.)
  

21                 MR. MILLWARD:  -- using the new provisions of the
  

22    Nevada Rules of Civil Procedure that were revised earlier last
  

23    year.  I have not had the response from the two substituted
  

24    parties as of yet.
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 1                 I had the clerk issue new summonses that reflect
  

 2    the updated rules and so those new summonses have been issued
  

 3    and I'm going to be doing personal service here shortly.
  

 4                 I was going to give it about 20 days from the
  

 5    waivers of service to be contacted to see if I could get
  

 6    waivers accepted so that we can just move forward and get
  

 7    answers on file.  20 days would be roughly, two, three days
  

 8    from now.
  

 9                 THE COURT:  Okay.  All right.  Are there going
  

10    let me ask the attorneys on the other end.  Are there going to
  

11    be issues as to personal service or are the attorneys going to
  

12    accept service?
  

13                 MR. HERNANDEZ:  Your Honor, this is Ramir
  

14    Hernandez.  We have filed an answer to the -- Fay has filed an
  

15    answer to the complaint.
  

16                 THE COURT:  Okay.  Anyone else?
  

17                 MR. SCHRIEVER:  This is Matt Schriever.
  

18    Breckenridge has also filed an answer.
  

19                 MR. BRENNER:  This is Darren Brenner for Bank of
  

20    America, so there's no issue.
  

21                 MR. MILLWARD:  Yeah, so there's no issue as to
  

22    the parties that were not substituted.  There's only an issue
  

23    as to the substituted parties that haven't been involved.
  

24                 THE COURT:  Okay.  And who are those parties?
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 1                 MR. MILLWARD:  Yeah, so let me give you the names
  

 2    here.  Okay.  It appears that they would be 1900 Capital Trust
  

 3    Number 2 by U.S. Bank Trust National Association, as well as
  

 4    Shellpoint Mortgage Servicing, LLC.
  

 5                 THE COURT:  Okay.  All right.  And then you're
  

 6    hoping those will all be served within the next 20 days.
  

 7                 MR. MILLWARD:  Well, I'm hoping that they waive,
  

 8    but if I don't receive something in the next week or so, I'm
  

 9    going to be working on personal service on both of them.
  

10                 THE COURT:  Okay.  All right.  And these are all
  

11    in Nevada?  We don't have any issues with out of state?
  

12                 MR. MILLWARD:  I believe both are out of state.
  

13                 THE COURT:  Okay.  All right.  And then is there
  

14    an issue with setting a 16.1?
  

15                 MR. MILLWARD:  There's not.  I was actually
  

16    drafting one up.  I'm hoping to have one maybe in the middle
  

17    of March.
  

18                 THE COURT:  Okay.
  

19                 MR. MILLWARD:  That way I can give time for
  

20    20 days for a response on personal service.  So I was looking
  

21    at my calendar, March 16th would be good.
  

22                 THE COURT:  Okay.
  

23                 MR. MILLWARD:  I was thinking something like that
  

24    too.
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 1                 THE COURT:  All right.  Is there an issue as to
  

 2    location?
  

 3                 MR. MILLWARD:  I would imagine the parties would
  

 4    want just stay by phone.  I don't know that.
  

 5                 THE COURT:  All right.  Is there an issue
  

 6    participating by telephone, any of the attorneys on the line?
  

 7                 MR. BRENNER:  This is Darren Brenner for Bank of
  

 8    America, that would be preferred to do it by phone.
  

 9                 THE COURT:  Okay.
  

10                 MR. HERNANDEZ:  This is Ramir Hernandez for Fay.
  

11    I agree, Your Honor.
  

12                 THE COURT:  Okay.  And how about Mr. Schriever?
  

13                 MR. SCHRIEVER:  We would agree with telephonic,
  

14    Your Honor.
  

15                 THE COURT:  Okay.
  

16                 MR. WADE:  Your Honor, this is Shadd Wade for
  

17    Defendant Sables, LLC.  I just want to confirm that our
  

18    declaration of non-monetary status that is filed is still
  

19    standing.
  

20                 I understand the petition to the Supreme Court
  

21    was denied, and I just want to confirm that pursuant to the
  

22    statute, we're not obligated to put (indiscernible) discovery
  

23    other than responding to the request concerning the deed of
  

24    trust.
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 1                 THE COURT:  All right.  That's my understanding
  

 2    as well.  I think last week, I don't know if the Supreme Court
  

 3    sent anything to our clerk yet, but --
  

 4                 MR. MILLWARD:  I don't know that anything's been
  

 5    sent to your clerk.  I was working on a petition for review by
  

 6    the Supreme Court.  So, I anticipate that will be filed.
  

 7                 THE COURT:  Okay.  All right.  Well, but my
  

 8    viewpoint on that until the appellate court overturns me, I
  

 9    think you're correct in what you're stating in terms of 16.
  

10                 So, any -- do we need a ruling or an order or
  

11    what's your thought process on that?
  

12                 MR. CLOUSER:  Your Honor, if I might, I think
  

13    getting an initial 16.1 in the books is imperative.
  

14                 THE COURT:  Okay.
  

15                 MR. CLOUSER:  And if there's any delay with the
  

16    two additional parties that --
  

17                 MR. WADE:  This is Shadd Wade.
  

18                 THE COURT:  Wait, wait.
  

19                 MR. WADE:  I don't have any objection to the 16.1
  

20    conference proceeding.
  

21                 THE COURT:  Okay.
  

22                 MR. WADE:  I'm just -- I just want to confirm on
  

23    the record that Sables, LLC is not obligated to participate.
  

24    I have no objection to the other parties proceeding.
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 1                 THE COURT:  So, is there going to be any
  

 2    objection if they comply with 16 as if they hadn't the limited
  

 3    obligations based upon my previous ruling.
  

 4                 MR. MILLWARD:  Yeah.  As long as under the
  

 5    statute, they comply with the discovery request, I would have
  

 6    no objection to that.
  

 7                 MR. CLOUSER:  And we can have a supplemental 16.1
  

 8    after the other, the new parties are brought in.  But I think
  

 9    it's important to go ahead and move forward and get 16.1 in
  

10    place so we've got that aspect covered by the Court.
  

11                 THE COURT:  All right.  Is there any objection to
  

12    that?
  

13                 MR. HERNANDEZ:  Your Honor, can that be repeated
  

14    because it didn't come through on my end.  I didn't hear --
  

15                 THE COURT:  Go ahead and pull that closer.  Is
  

16    the blue light on?
  

17                 MR. CLOUSER:  Yes, it is.
  

18                 THE COURT:  Okay.  Thank you.
  

19                 MR. CLOUSER:  This is Justin Clouser with Michael
  

20    Millward.  My comment was that at this point in the case, it's
  

21    imperative that we go ahead and schedule the 16.1.  And if we
  

22    can get the substitute, the parties that are coming that are
  

23    out for service, that's great.
  

24                 But if not, we should move forward with the
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 1    parties that are already in the matter, so we at least have a
  

 2    16.1 on file with the Court and we can always do a
  

 3    supplemental 16 point, supplemental JCCR after those other
  

 4    parties are brought in.  But at least we're moving in the
  

 5    right direction at that point.
  

 6                 THE COURT:  All right.  Any objection?
  

 7                 MR. HERNANDEZ:  As long as we schedule it by no
  

 8    later than March 16th, Your Honor, this is Ramir Hernandez.  I
  

 9    think I can say that we don't want any, and I'm speaking for
  

10    myself, I'm sure the other Defendants will agree, that we
  

11    really want to get this case moving forward.
  

12                 So I really, really would want no later than
  

13    March 16th for the 16.1.
  

14                 THE COURT:  All right.  And I think Mr. Millward
  

15    has thrown out that date as well.  Can we all agree on
  

16    March 16th?
  

17                 Is there anyone that can't do that?  Okay.  All
  

18    right.  So then --
  

19                 MR. BRENNER:  Your Honor, this is Darren Brenner.
  

20    I don't know, but as long as it's okay with everyone if I find
  

21    a substitute if that date doesn't work for me, then absolutely
  

22    we'll make it work with Bank of America.
  

23                 THE COURT:  I don't think anyone is going to have
  

24    an issue with a substitute.  All right.  So, any issue if I
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 1    just order that it will occur on or before March 16.
  

 2                 MR. MILLWARD:  That sounds fine, Your Honor.  Why
  

 3    don't we just work on a time then --
  

 4                 THE COURT:  Okay.
  

 5                 MR. MILLWARD:  -- that way I don't even have to
  

 6    send a notice out.
  

 7                 THE COURT:  All right.  Is there a time on the
  

 8    16th, that's a Monday.
  

 9                 MR. MILLWARD:  I'm available the whole day.  At
  

10    9:30 would be great.
  

11                 THE COURT:  All right.  How about you, Mr.
  

12    Clouser?
  

13                 MR. CLOUSER:  We'll make that work.
  

14                 THE COURT:  How about 9:30 on the 16th?
  

15                 MR. HERNANDEZ:  Your Honor, this is Ramir
  

16    Hernandez.  I actually have a mediation in Reno at 9:00 a.m.
  

17    on March the 16th.
  

18                 If we could do -- if we could push it back
  

19    probably to 11 o'clock or noon, probably better by noon, I
  

20    think I can get it in at that time.
  

21                 THE COURT:  All right.  Any issue with noon?
  

22                 MR. CLOUSER:  That's fine.
  

23                 MR. MILLWARD:  Noon is fine.
  

24                 THE COURT:  I'm hearing from both attorneys in
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 1    the courtroom noon is fine?  How about the attorneys --
  

 2                 MR. SCHRIEVER:  Matt Schriever for Breckenridge,
  

 3    noon is fine for me, Your Honor.
  

 4                 THE COURT:  Okay.
  

 5                 MR. BRENNER:  Same for Bank of America.
  

 6                 THE COURT:  All right.  So what I'll do is order
  

 7    today March 16th, noon.  All right.  And then who's going to
  

 8    set up the conference call.
  

 9                 MR. CLOUSER:  We'll set up the conference call.
  

10                 THE COURT:  All right.
  

11                 MR. CLOUSER:  The Plaintiffs will set up the
  

12    conference call.
  

13                 THE COURT:  THE Plaintiffs will set up the
  

14    conference.  Okay.  And then, okay, anything else regarding
  

15    the 16.1?
  

16                 MR. CLOUSER:  Just if we could request that all
  

17    the parties provide us with the best call-in number so we can
  

18    notify, so we can make sure that everyone is notified
  

19    properly.
  

20                 THE COURT:  Okay.  Which office do you want them
  

21    to call?
  

22                 MR. CLOUSER:  Mr. Millward's office, please.
  

23                 THE COURT:  So if everyone else on the telephone
  

24    contact Mr. Millward's office, let him know what the telephone
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 1    numbers are and then they'll contact.  All right.
  

 2                 MR. HERNANDEZ:  This is Ramir Hernandez, we'll do
  

 3    that, Your Honor.
  

 4                 THE COURT:  All right.  Anything else regarding
  

 5    the 16?
  

 6                 MR. CLOUSER:  I don't believe so from Plaintiffs,
  

 7    Your Honor.
  

 8                 THE COURT:  All right.  Now, as to the remaining,
  

 9    there were some motions, did we want to deal with those today
  

10    or do we want to wait and see what happens after the 16.1?
  

11                 MR. SCHRIEVER:  Your Honor, this is Matt
  

12    Schriever for Breckenridge.  We have a request for --
  

13                 THE COURT:  Restitution.
  

14                 MR. SCHRIEVER:  -- restitution.  I would like to
  

15    argue that today.
  

16                 THE COURT:  Okay.  All right.  And then I believe
  

17    there was one other motion for reconsideration on the
  

18    declaratory judgment; is that correct?
  

19                 MR. MILLWARD:  Yes, Your Honor.
  

20                 THE COURT:  All right.  Let me start off before
  

21    we discuss that one.  I think in terms of reading the
  

22    pleadings, the issue that I saw in the pleadings is not
  

23    necessarily the cause of action, but what declaratory -- what
  

24    are you seeking to declare?
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 1                 Is there an issue if Mr. Millward sets forth
  

 2    exactly what he's seeking to have the Court declare, is there
  

 3    still going to be an issue as to the cause of action?  Let me
  

 4    ask the attorneys on the phone?
  

 5                 Did any of you have a point of view on that?
  

 6                 Are we still there?
  

 7                 MR. SCHRIEVER:  This is Matt Schriever for
  

 8    Breckenridge.  Your Honor, I didn't file any sort of
  

 9    opposition and I don't believe, I don't recall to the motion
  

10    for reconsideration.
  

11                 I'm not sure that I understand the necessary
  

12    point of the motion at this point, but maybe I did not file an
  

13    opposition to it.
  

14                 THE COURT:  All right.  Either of the other two
  

15    attorneys on the phone?
  

16                 MR. HERNANDEZ:  Your Honor, this is Ramir
  

17    Hernandez.  We also did not file a motion for reconsideration,
  

18    or an opposition for a motion for reconsideration.
  

19                 THE COURT:  All right.
  

20                 MR. BRENNER:  Your Honor, Darren Brenner for Bank
  

21    of America.  We don't have a position on this issue.
  

22                 THE COURT:  Okay.
  

23                 MR. MILLWARD:  And, Your Honor, just to maybe
  

24    clarify some things.  So it was argued by Breckenridge that
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 1    the, that a single claim for declaratory relief was improper
  

 2    in Nevada, that you couldn't file a suit against one party for
  

 3    declaratory relief by itself.
  

 4                 MR. SCHRIEVER:  This is Matt Schriever for
  

 5    Breckenridge.  I think we cut out again.  I couldn't hear the
  

 6    rest of Mr. Millward.
  

 7                 THE COURT:  Pull the microphone closer.
  

 8                 MR. MILLWARD:  Let me say that again.  I said
  

 9    that it was argued by Breckenridge, and I'm trying to remember
  

10    the motion.  I believe it was the motion pertaining to the lis
  

11    pendens.
  

12                 But anyway, it was argued that you could not
  

13    bring an action for a single relief against a party for
  

14    declaratory relief.  And Breckenridge cited to Federal
  

15    District Court cases and Federal case law to substantiate that
  

16    position, granted they were Nevada Federal District Court
  

17    cases.
  

18                 NRS 30 in Nevada makes it clear that you can.
  

19    And so the Court entered an order establishing that in this
  

20    case that the actions for declaratory relief where it stood as
  

21    the sole action against a party were improper.
  

22                 And so thereafter, I filed a motion to amend and
  

23    I included additional causes of action against parties that
  

24    the Court allowed for me to file.
                   CAPITOL REPORTERS (775) 882-5322

15

AA04223



 1                 THE COURT:  Right.
  

 2                 MR. MILLWARD:  Gave me leave to file.  And so I
  

 3    think that in some respects the motion is moot.
  

 4                 THE COURT:  Okay.
  

 5                 MR. MILLWARD:  And if everybody would agree to
  

 6    that, then I would agree to withdraw the motion.
  

 7                 THE COURT:  All right.  Is there any objection to
  

 8    having the Plaintiffs withdraw the motion if everyone agrees
  

 9    that it's moot at this point in time?
  

10                 MR. HERNANDEZ:  Ramir Hernandez --
  

11                 MR. SCHRIEVER:  -- Matt Schriever --
  

12                 MR. HERNANDEZ:  Go ahead, Matt.
  

13                 MR. SCHRIEVER:  Matt Schriever has no objection
  

14    to that.
  

15                 MR. HERNANDEZ:  This is Ramir Hernandez.  I have
  

16    no objection to that, Your Honor.
  

17                 THE COURT:  Okay.  All right.
  

18                 MR. BRENNER:  Darren Brenner, I have no
  

19    objection.  I just don't think it involves my client at all.
  

20                 THE COURT:  Okay.  So we'll go ahead and withdraw
  

21    that.  And so are there they other motions before we get to
  

22    the writ of restitution that I need to address today?
  

23                 MR. CLOUSER:  Not that I'm aware, Your Honor.
  

24                 THE COURT:  All right.  So as to the writ of
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 1    restitution, let me hear argument and then I'll hear from the
  

 2    Plaintiff.
  

 3                 MR. SCHRIEVER:  All right.  Your Honor, again
  

 4    this is Matt Schriever.  Your Honor, as the Court is well
  

 5    aware, Your Honor entered an order on December 31st, 2018,
  

 6    enjoining the foreclosure sale if the Plaintiff filed a bond
  

 7    of $172,000, and then thereafter posted approximately $2,100 a
  

 8    month thereafter.
  

 9                 No bond was posted, and so on January 4th, 2019,
  

10    the foreclosure sale was held and my client purchased the
  

11    property for $294,000.
  

12                 On January 28th, 2019, we filed -- or served the
  

13    three-day notice and the Plaintiffs are remaining in the
  

14    property.  They're squatting on the property and my client's
  

15    the title owner the property as it is right now and we are
  

16    entitled to possession of the property.
  

17                 It's currently costing my client approximately
  

18    $75 a day just to carry this property that the Plaintiffs are
  

19    living in rent free, mortgage free, and my client is holding a
  

20    loan and carrying the property.  And so we're asking for
  

21    possession of the property.
  

22                 If the Court is not inclined possession of the
  

23    property during the pendency of this action, then we request
  

24    that the Plaintiffs be required to post a bond and I -- if --
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 1    I calculate that to be about a $30,000 bond.  That's based on
  

 2    the $75.65 per month times, it's been approximately 400 days
  

 3    since the foreclosure sale.  That came out to $30,260.
  

 4                 So we would ask if the Court is not inclined to
  

 5    grant possession or grant a writ of restitution, it is
  

 6    required the Plaintiffs to post a bond of $30,000 and then
  

 7    plus the $2,105 amount that the Court previously ordered in
  

 8    December per month.
  

 9                 That's just to protect my client in the event
  

10    that the Court ultimately finds that the foreclosure sale was
  

11    valid and those would be rents that would be payable to my
  

12    client for this possession period where the Plaintiff is
  

13    renamed in the property without paying rent.
  

14                 And then if the Court determines that the sale is
  

15    void, then that amount would -- would be determined later on
  

16    where that amount should go.
  

17                 THE COURT:  Okay.  Mr. Millward.
  

18                 MR. SCHRIEVER:  And with that, Your Honor, I have
  

19    nothing else unless the Court has questions.
  

20                 THE COURT:  All right.  Mr. Millward, are you
  

21    going to argue?
  

22                 MR. MILLWARD:  Yeah.  I'll sit.
  

23                 THE COURT:  Yeah, have a seat.
  

24                 MR. MILLWARD:  Otherwise they won't be able to
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 1    hear me.  So, Your Honor, so my client's position is that the
  

 2    foreclosure sale should never have happened.
  

 3                 My client's position has been, throughout this
  

 4    matter that they've never been in breach of contract.  That
  

 5    there was no default.  That the trustee under NRS 107.080(1)
  

 6    and (2) do not permit a sale by foreclosure unless at first a
  

 7    default is had by the homeowner.
  

 8                 In this instance, the default was caused by Bank
  

 9    of America.  The Court's preliminary findings in the
  

10    December 31st order establish, at least as a preliminary
  

11    determination, that my clients are likely to prevail on those
  

12    -- on proof of those facts.  That the evidence before the
  

13    Court are primarily public documents and recorded documents.
  

14                 Other than my clients's testimony that was
  

15    admitted before the Court in their affidavit at the hearing in
  

16    November of 2018, most of the facts, almost all the facts here
  

17    are undisputed.
  

18                 There was a loan modification in July of 2009.
  

19    It was signed and recorded by Bank of America in May of 2011.
  

20    My clients attempted make payment as their affidavits that
  

21    have been admitted into evidence before this court
  

22    established, that they were -- those payments were refused as
  

23    of October of 2018.
  

24                 That all this information was available to the
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 1    trustee and available to the parties prior to and they were
  

 2    made aware of the information prior to the foreclosure sale on
  

 3    January 4th.
  

 4                 There was a lis pendens recorded.  The purchaser
  

 5    purchased subject to knowledge of this suit, purchased subject
  

 6    to the allegations that, that there was no authority to
  

 7    foreclose in this matter, because there was no default, as
  

 8    well as knowledge of documents, including inaccurate interest
  

 9    rates, inaccurate balances, inaccurate dates.
  

10                 In this case, Your Honor, this is almost an issue
  

11    of summary judgment.  It's undisputed that my clients have
  

12    never been permitted under the loan modification agreement to
  

13    make a payment.
  

14                 THE COURT:  Okay.  But which loan modification
  

15    agreement are you talking about, because there was --
  

16                 MR. MILLWARD:  There's only one.  And that's the
  

17    2009 loan modification agreement that was ever agreed to by
  

18    the parties and recorded.
  

19                 THE COURT:  Right.  But then there was a
  

20    settlement through the foreclosure process.
  

21                 MR. MILLWARD:  Yeah, Your Honor, and we have
  

22    talked about that.  And it was -- the settlement was simply
  

23    mediation would end if my clients did a deed in lieu, but
  

24    nobody's held the position that my clients entered into an
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 1    intervening agreement that eliminated their rights or changed
  

 2    the rights under the original loan, under the loan
  

 3    modification agreement.  Nobody's held that position.
  

 4    Nobody's taken that position.
  

 5                 THE COURT:  Right.  At this time.
  

 6                 MR. MILLWARD:  Right.
  

 7                 THE COURT:  Okay.
  

 8                 MR. MILLWARD:  Right.  And I've reviewed those
  

 9    documents and I don't see that they create an intervening
  

10    contract.  I would imagine this case would be over if they
  

11    did.  That would be a simple resolution to the case if that
  

12    were the matter.
  

13                 Your Honor, but what the point of this is, is
  

14    that we've got a purchaser here that knew what they were
  

15    purchasing.  That knew that they were buying a property that
  

16    was going to be subject to a claim that the foreclosure sale
  

17    was void.
  

18                 When you look at the statutes that are applicable
  

19    to this matter, when you look at NRS 107.080(5), right.  It
  

20    states:  That when the trustee or other person authorized to
  

21    make sale does not substantially comply with the provisions of
  

22    this section, right, that the Court must determine, must
  

23    declare that the sale is void.
  

24                 It says, "must".  And the very first obligation
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 1    that the trustee had to do is to make sure that the
  

 2    homeowners' in default.
  

 3                 So, so based on the argument that there was a
  

 4    mediation agreement, right, that supersedes the loan
  

 5    modification agreement, the trustee sale would have to be in
  

 6    violation for violation of that agreement which it was not.
  

 7                 THE COURT:  Okay.
  

 8                 MR. MILLWARD:  The notice of sale, the notice of
  

 9    default, all the documents reported that are required by NRS
  

10    107.080 establish that there was a loan modification,
  

11    acknowledge that there was a loan modification, and yet none
  

12    of the terms repeated in those documents reflect the modified
  

13    loan.
  

14                 THE COURT:  Okay.
  

15                 MR. MILLWARD:  My clients's position has always
  

16    been in this matter that they've never been permitted to make
  

17    payment according to that agreement.
  

18                 THE COURT:  All right.  Now, if is only issue is
  

19    the deficiency, if the Court doesn't see that, because your
  

20    clients still had a duty to make the payments.
  

21                 I understand your argument you want to argue that
  

22    they tried to make payments at some point eight, nine years
  

23    ago, so now they're excused from making payments forever.
  

24                 But if the Court doesn't accept that agreement,
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 1    is the fact that there is an issue with the deficiency enough
  

 2    under Chapter 107 to undo the sale?
  

 3                 MR. MILLWARD:  I don't think so, Your Honor,
  

 4    because at no point has anybody, any party in this matter,
  

 5    offered my client the opportunity to make payments under the
  

 6    terms of the loan modification.
  

 7                 THE COURT:  Well, you had that there were offers
  

 8    in terms of the foreclosure and mediation, and if I'm
  

 9    recalling everything correctly, I know it's been a year, but
  

10    there were attempts to rework it.  There was at least two or
  

11    three.
  

12                 MR. MILLWARD:  By my client.
  

13                 THE COURT:  Right.
  

14                 MR. MILLWARD:  Absolutely.  My clients tried to
  

15    preserve their home and preserve the mortgage, and
  

16    unfortunately, they were never able to enter into a
  

17    superseding agreement that would resolve the whole case.
  

18                 THE COURT:  All right.
  

19                 MR. MILLWARD:  They were real close, but then
  

20    when the offer came through from the bank, they realized that
  

21    the terms were absolutely unaffordable to them, they couldn't
  

22    -- they would have been back in the same place that they had
  

23    been.  So they had to reject those terms leaving the loan
  

24    modification agreement from 2009 in place.
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 1                 THE COURT:  Right.
  

 2                 MR. MILLWARD:  And so the point though, is Your
  

 3    Honor, we have Bank of America refusing those payments.
  

 4    There's no evidence showing that, that they didn't refuse the
  

 5    payment in October.  There is evidence that they accepted my
  

 6    clients's first payment in September, right.
  

 7                 THE COURT:  Right.  But it gets back to my
  

 8    question, though, if at the end of the day the only issue is
  

 9    what is the deficiency --
  

10                 MR. MILLWARD:  Right.
  

11                 THE COURT:  -- is that sufficient under 107 to --
  

12                 MR. MILLWARD:  My argument, Your Honor, is that
  

13    107 requires a breach and default.  And you can't hold my
  

14    clients liable for a breach and default when they've never
  

15    been given the opportunity from July of 2094 (sic.) to make
  

16    payment on the agreed upon terms.
  

17                 THE COURT:  All right.  Let me rephrase it a
  

18    different way.
  

19                 If the only breach the Court at the end of the
  

20    day finds the only breach is they didn't notify your clients
  

21    as to what the correct deficiency judgment was or what the
  

22    correct deficiency, would that be enough under 107 to undo the
  

23    sale?
  

24                 MR. MILLWARD:  I think, Your Honor, for a
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 1    deficiency to exist, right, would have to have my clients
  

 2    obligated to make a payment, right.
  

 3                 THE COURT:  Which they were under the agreement.
  

 4                 MR. MILLWARD:  Right, and they did.  They made a
  

 5    payment in September and were refused a payment in October.
  

 6                 THE COURT:  Right.
  

 7                 MR. MILLWARD:  So that the deficiency is, if any
  

 8    deficiency, is one payment in October that was refused.
  

 9                 THE COURT:  All right.  But they still have to,
  

10    all right, I'm not going to -- all right.
  

11                 So, are you going to answer my question as to
  

12    whether or not if at the end of the day, the only violation of
  

13    107 was the bank didn't notify them of what they owed.
  

14                 MR. MILLWARD:  I don't see how we can get to that
  

15    point, Your Honor.  Like I understand where the Court's going
  

16    and I appreciate the Court's statements, but what I'm saying
  

17    is I don't get how you -- how you get to notifying someone
  

18    that they owe something when they wanted to and haven't been
  

19    able to make payment the entire time.
  

20                 I mean, if at any time any of the banks involved
  

21    said, oh, we discovered erred this loan modification.  It's
  

22    never been -- we've never accepted a payment from you and
  

23    we're willing to start accepting payments, then my clients
  

24    would have started making payments.
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 1                 THE COURT:  Well, that's not true, because they
  

 2    didn't.
  

 3                 MR. MILLWARD:  It's never happened, Your Honor.
  

 4    There is no evidence whatsoever in this case.
  

 5                 THE COURT:  They were asked -- all right.  All
  

 6    right.  I'm not -- all right, any other arguments?
  

 7                 MR. MILLWARD:  Your Honor, it's quite simple.
  

 8    The right to restitution relies upon the validity of the
  

 9    foreclosure sale, right.
  

10                 THE COURT:  Okay.
  

11                 MR. MILLWARD:  As a matter of law in this state,
  

12    when a party breaches an agreement, right, the other party is
  

13    let off the hook.
  

14                 THE COURT:  That's not true.
  

15                 MR. MILLWARD:  It is true.
  

16                 THE COURT:  That is absolutely not true.
  

17                 MR. MILLWARD:  I can give you citations and case
  

18    law, Your Honor.
  

19                 THE COURT:  All right.  So you're saying if the
  

20    bank didn't accept two or three payments nine years ago, your
  

21    clients get a free house.
  

22                 MR. MILLWARD:  That's not at all what I'm saying,
  

23    Your Honor.  My argument is simply that my clients can't be
  

24    held liable for missed payments that they couldn't make.
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 1                 THE COURT:  All right.  Okay.  Anything else?
  

 2                 MR. MILLWARD:  Do you have any argument?
  

 3                 THE COURT:  All right.  Response?
  

 4                 MR. SCHRIEVER:  Your Honor, this Matt Schriever
  

 5    with Breckenridge.  Your Honor, my client wasn't involved in
  

 6    this property until they purchased it on January 4th of 2019.
  

 7    I'm not concerned with all these payments that they tried to
  

 8    make in 2009 to 2019.
  

 9                 I'm concerned with what have they done since
  

10    foreclosure occurred on January 4th, 2019, to try to make some
  

11    sort of payment make some payments.  They knew that it was
  

12    coming.
  

13                 We've been asking since May, we filed our motion
  

14    to intervene May 23rd, asking that the Court set some sort of
  

15    bond for the Plaintiffs to post a monthly amount as a rent to
  

16    some sort, something, some sort of security to -- for this
  

17    property and they haven't -- they haven't done it.
  

18                 And like, I mean, that's where what we're asking
  

19    for is a monthly security amount to protect the parties'
  

20    interests during the resolution of everything.
  

21                 I would like possession of the property, that's
  

22    my primary -- that's my primary request.  But if the Court's
  

23    not willing to, then we're asking for a bond that acts as a
  

24    security until the final resolution of this and the proper
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 1    amount of that would be 30,000, plus what the Court previously
  

 2    ordered in December of 2018, $2,100 per month and then that
  

 3    acts as that security, because to make payment status quo
  

 4    until the case is resolved.
  

 5                 And I think it's -- I think it's bad faith and
  

 6    they come with unclean hands if they say, oh, well, we're not
  

 7    entitled, or we're not need to make any payments at all and we
  

 8    can stay in this house for the next three years as we slowly
  

 9    drag this litigation on.  That's not how, that's not how
  

10    litigation works.  There needs to be some sort of
  

11    responsibility to hold their feet to the fire and to let there
  

12    be security in this case.
  

13                 THE COURT:  All right.  But do you want to
  

14    address --
  

15                 MR. SCHRIEVER:  As far as --
  

16                 THE COURT:  Can you address, though, the issue if
  

17    at the end of the day, because I think at the end of the day
  

18    like I held previously are likely to prevail that the bank did
  

19    not give them the proper information as to what the interest
  

20    rate was and what their deficiency would be which is required
  

21    under 107.  Would that be enough to undo the sale?
  

22                 MR. SCHRIEVER:  Your Honor, I think that's a --
  

23    that's a discovery issue that we need to look at the facts a
  

24    little more into.
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 1                 I mean, if the Court in the end of the day undoes
  

 2    the sale, declares the sale void, then these -- these rental
  

 3    payments that they're holding in, as a security that they're
  

 4    posting with the Court, if the sale is ultimately void, then
  

 5    they would probably be entitled to have those returned back to
  

 6    them or else they get applied to the mortgage.  But, I'm just
  

 7    asking for there to be some sort of security posted in the
  

 8    mean time.
  

 9                 THE COURT:  Okay, but --
  

10                 MR. SCHRIEVER:  To protect everybody's interests
  

11    and to make sure that the property is being protected, that my
  

12    client is protected in the long run if the sale is declared
  

13    valid.
  

14                 THE COURT:  Well, that seqways into my next issue
  

15    though, this isn't a joint motion between your client and the
  

16    bank and I'm not being asked to protect the bank any more.
  

17    It's just an issue from your client.  And my concern is if I
  

18    do over turn the sale, and at this point in time I don't know,
  

19    I haven't heard the arguments.
  

20                 You raised the issue of discovery, you know,
  

21    that's my concern.  But, if it is enough to over turn the
  

22    sale, then they've been required to do something that they
  

23    shouldn't have been required to do.
  

24                 MR. SCHRIEVER:  Well --
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 1                 MR. HERNANDEZ:  Your Honor, I shouldn't -- Your
  

 2    Honor, I didn't file, but I do have a point of law, this is
  

 3    Ramir Hernandez.  I have a point of law regarding your
  

 4    question that may address it, but I don't know if I'm allowed
  

 5    to speak to --
  

 6                 THE COURT:  Well, no I --
  

 7                 MR. HERNANDEZ:  -- I don't have a dog in this
  

 8    show.
  

 9                 THE COURT:  Like I'm saying, I appreciate,
  

10    Mr. Hernandez, you're not on the motion, so, all right.  All
  

11    right, is there any --
  

12                 MR. HERNANDEZ:  No, I was just trying to be
  

13    helpful, I'm sorry.
  

14                 THE COURT:  I appreciate that.
  

15                 Anything else?
  

16                 MR. SCHRIEVER:  Your Honor, if they post a bond
  

17    and any party or they or my client, since it's our motion and
  

18    we're asking for the bond, if they're ultimately successful
  

19    they can ask for a motion to release the bond back to them in
  

20    the long run if this were declared that the sale was void.
  

21                 But, if the Court declares that the sale was
  

22    valid, then we would request that the bond be released back to
  

23    us.  And I think that's an issue that we deal with once we get
  

24    there, but there needs to be security posted, a bond posted in
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 1    place to make payments status quo until that time comes.
  

 2                 THE COURT:  All right.  Anything else?
  

 3                 MR. SCHRIEVER:  No, Your Honor.
  

 4                 MR. WADE:  Your Honor, this is Shadd Wade,
  

 5    President of Sables, LLC, and I would request permission to
  

 6    put my input in based on the fact that Plaintiffs, essentially
  

 7    Plaintiffs' opposition implicated the trustee's conduct with
  

 8    respect to the recorded documents and proceeding for sale.
  

 9                 THE COURT:  All right.  At this point, I'm not
  

10    going to allow to you get into -- we're dealing with the writ
  

11    of restitution.  All right.  Yes, go ahead.
  

12                 MR. WADE:  It's not related to the writ of
  

13    restitution, it's more related to the fact that the Court
  

14    allowed the foreclosure to proceed.
  

15                 You ordered an injunction, but required a bond
  

16    because the Plaintiffs' request for the injunction presupposes
  

17    the idea that they were able and ready to pay.
  

18                 So the bond amount was essentially saying, okay,
  

19    you haven't been able to pay for ten years, pay the bond
  

20    amount and stop the sale.  They weren't willing or able to do
  

21    that.  So that essentially establishes that they were unable
  

22    to perform under the contract any way.
  

23                 So what when counsel says there was no default,
  

24    that's inaccurate.  There was a default.  There was a failure
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 1    to pay.  And then when the Court provided them an opportunity
  

 2    to cure that default through a bond to obtain an injunction to
  

 3    stop the sale, they failed to make that payment which is just
  

 4    furthering their pattern and practice of conduct in failing to
  

 5    pay.
  

 6                 So, I just wanted to point that out that there
  

 7    was, in fact, a default, that that issue is not in dispute.
  

 8    That there was a failure to pay on behalf of the Plaintiffs.
  

 9    That (indiscernible).
  

10                 THE COURT:  All right.  Did you want to respond
  

11    to that, Mr. Millward?
  

12                 MR. MILLWARD:  Yeah, Your Honor.
  

13                 THE COURT:  Let me, just before you do that, then
  

14    the other issue is what is the status quo.
  

15                 MR. MILLWARD:  Yeah.  Thank you, Your Honor.
  

16                 THE COURT:  Go ahead.
  

17                 MR. MILLWARD:  Just as to the bond, as a matter
  

18    of practicality, my clients would have to post cash for
  

19    $30,000.  And I don't -- while I -- if the Court were inclined
  

20    to follow the argument that some security is necessary to
  

21    protect the buyer's interest, if the Court's going to go that
  

22    way, then I certainly could understand that the Court would
  

23    require some kind of payment or something.
  

24                 But requiring a $30,000 in cash security up front
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 1    that my clients I know would not be able to post in cash would
  

 2    essentially by force, and my clients's ability to proceed here
  

 3    and protect their interest.
  

 4                 And I don't think that would be equitable in
  

 5    light of the fact that this buyer knew what they were buying.
  

 6    The buyer was aware of the action and was aware of all the
  

 7    allegations.
  

 8                 And had they pulled the Court file before they
  

 9    purchased the property, they would have seen in the Court's
  

10    order that -- that it said, until further order of the Court,
  

11    there should be no foreclosure and there was no further order
  

12    of the Court.
  

13                 So, they should have known at least, at least as
  

14    to the Court's order that purchase of the property was going
  

15    to be subject to litigation and that they were the one risking
  

16    moving forward in purchasing the property.
  

17                 They can't now ask for security, or shouldn't be
  

18    permitted to ask for security when they were jumping into this
  

19    case by buying the property, and doing it knowingly.
  

20                 THE COURT:  Okay.  All right.  What I'm going to
  

21    do, I'm going to deny the motion without prejudice.  I'll hear
  

22    it again after discovery.
  

23                 MR. MILLWARD:  Your Honor --
  

24                 MR. CLOUSER:  Thank you.
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 1                 MR. MILLWARD:  Thank you.
  

 2                 THE COURT:  Hold on.  Let me just keep my
  

 3    notes -- all right.  And like I say, because if there's some
  

 4    legal issues here and again, as to the breach and the lack of
  

 5    payments, I'll certainly see the legal arguments and so forth
  

 6    once we're done with discovery, and -- but at the same time,
  

 7    I, like saying, the bank, again, I'm -- you can change my mind
  

 8    after we've seen some discovery and so forth, but the initial
  

 9    documents and so forth indicated that this was a typical case
  

10    where the bank, the modification was attempted.
  

11                 I don't know which mortgage I'm dealing with.  I
  

12    don't know what the deficiency was.  I don't have an
  

13    accounting before me and I think at the end of the day, it's
  

14    going to be clear that the bank didn't satisfy the provisions
  

15    in 107 in terms of notifying the homeowners what the
  

16    deficiency would be.
  

17                 So, again, I'll allow you to make arguments,
  

18    Mr. Millward, that there was a breach and that there was no
  

19    breach on their part, no breach, I'll listen to all that, but
  

20    the problem I'm having from the banks and the third party now
  

21    argument, we know that there was a deficiency.
  

22                 And then again, the other big problem I'm having
  

23    with the Plaintiffs' argument is regarding the foreclosure
  

24    mediation process and what that did to it.
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 1                 But even with the foreclosure mediation process,
  

 2    I don't believe that anyone in this room today can, with any
  

 3    sort of certainty, tell the Court what would be the end
  

 4    deficiency.
  

 5                 So, I'll deny it without prejudice.  We can bring
  

 6    it up later after discovery, and then if the bank and the
  

 7    trustee want to get in on the restitution and the preserving
  

 8    the asset, I'll certainly allow to you do that at that point
  

 9    in time.
  

10                 But the only motion before me today is regarding
  

11    the third pretty purchaser who --
  

12                 MR. SCHRIEVER:  Your Honor --
  

13                 THE COURT:  Yeah.
  

14                 MR. SCHRIEVER:  -- this is Matt Schriever for
  

15    Breckenridge.  For clarification, you're denying the request
  

16    for writ of restitution.
  

17                 Are you also denying the request that the bond be
  

18    posted?
  

19                 THE COURT:  Yes.
  

20                 MR. SCHRIEVER:  And that -- the -- are -- can we
  

21    get a bond posted going forward every month?
  

22                 THE COURT:  Well, again, the issue I'm having
  

23    with ordering the bond at this point in time is I see separate
  

24    issues in terms of who I'm protecting and what I'm protecting.
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 1    And then I still the issue hanging out there as to it is
  

 2    possible at the end of the day, I undo the sale.
  

 3                 MR. SCHRIEVER:  Correct.  And that's why I'm
  

 4    asking for the bond just going forward at this point, just
  

 5    between Plaintiff and Breckenridge, if the sale is unwound,
  

 6    they would simply be able to give that money back.  If it's
  

 7    not unwound, then it would come to us for the security going
  

 8    forward.
  

 9                 THE COURT:  Right.  But, again, the status quo,
  

10    when you're client purchased the property, they knew that they
  

11    were getting into litigation.
  

12                 And at this point in time too, I don't have any
  

13    information regarding their ability to pay and so forth, and
  

14    so I'll allow you to re-raise the motion after discovery and
  

15    then the one thing I'll put everyone on notice is this isn't
  

16    going to be another four or five years.
  

17                 MR. SCHRIEVER:  I'm sorry, it's not going to be
  

18    another what?
  

19                 THE COURT:  We're not going to let this case go
  

20    on for four or five years or even three.  You know, we will
  

21    resolve this quickly.
  

22                 I think once the discovery is done in this case,
  

23    there should be some summary judgment motions.  The record is
  

24    what the record is, and at that point in time, I don't see a
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 1    lot of material issues of fact coming at me.
  

 2                 So, we'll know what the record is and then we
  

 3    should be able to resolve this on summary judgment motions.
  

 4                 MR. SCHRIEVER:  Your Honor, if I could just --
  

 5    one last plea here.
  

 6                 THE COURT:  Okay.
  

 7                 MR. SCHRIEVER:  Ordering -- ordering on-going
  

 8    monthly payments would be consistent with your order from
  

 9    December 31st, 2018, when in an attempt to stop the sale, you
  

10    ordered that they pay me $2,100 per month going forward.
  

11                 I'm simply asking for consistency here.  That's
  

12    what I would ask for at this point.  They pay $2,100 going
  

13    forward to stop the eviction, to stop the restitution of the
  

14    property.
  

15                 THE COURT:  All right.
  

16                 MR. SCHRIEVER:  I mean, that's consistent with
  

17    what you ordered a year ago.
  

18                 THE COURT:  Well, but again, it's -- it's
  

19    different in that I ordered it a year ago to protect the bank
  

20    and the mortgage and they had paperwork showing that there was
  

21    a mortgage plan, an agreement to pay X, Y and Z each month.
  

22                 And now I'm in a situation with what is the
  

23    rental value of the property and so forth.  So, I don't see it
  

24    exactly as apples to apples.
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 1                 All right, did you want to put something on the
  

 2    record, Mr. Clouser?
  

 3                 MR. CLOUSER:  Yes, if I may.  I find it
  

 4    interesting that they are ignoring the part of your order that
  

 5    precluded them from a foreclosure sale going forward, they're
  

 6    ignoring that part, and they're just trying to hang their hat
  

 7    on the order requiring $2,100 a month.  They can't argue both
  

 8    sides of that, Your Honor.
  

 9                 THE COURT:  Well, I think that's an interesting
  

10    reading of my order, but your clients were ordered to put up
  

11    the bond or the house would be sold.
  

12                 So, all right, anything else?
  

13                 MR. SCHRIEVER:  Your Honor, as far as rental
  

14    value, I mean, we can look -- we know the property was sold
  

15    for $294,000.  If you simply take that at seven percent
  

16    interest --
  

17                 THE COURT:  Okay, but see this is what I'm not
  

18    ready to do, and I'll give you an opportunity.  Like I'm
  

19    saying, I'm denying this without prejudice.
  

20                 If you want to bring something else in, I'll
  

21    gladly consider it, but, you know, in terms of covering the
  

22    costs and so forth, I don't see that's relative.
  

23                 MR. SCHRIEVER:  Okay.
  

24                 THE COURT:  So, if you want to file another
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 1    motion, I'll gladly hear it again and so forth, but I can't
  

 2    just force them to put up a bond to cover your clients'
  

 3    investment costs.  I'm not going to head there.
  

 4                 MR. SCHRIEVER:  All right.  I appreciate your
  

 5    time in hearing my arguments, Your Honor.
  

 6                 THE COURT:  All right, thank you.  Is there
  

 7    anything else we need to discuss today?
  

 8                 MR. CLOUSER:  Nothing from us, Your Honor.
  

 9                 THE COURT:  All right.  So I'll do the order on
  

10    the denying the writ and then do we need an order on the 16.1
  

11    info, or do --
  

12                 MR. MILLWARD:  Your Honor, I can prepare that, or
  

13    I can just do a notice of 16.1 case conference according to
  

14    what the Court wants.
  

15                 THE COURT:  All right.  Is there any issue if Mr.
  

16    Millward just issues a notice of 16.1?
  

17                 MR. HERNANDEZ:  This is Ramir Hernandez, I have
  

18    no problem with that.
  

19                 THE COURT:  Okay.
  

20                 MR. SCHRIEVER:  This is Matt Schriever, I have no
  

21    issue, Your Honor.
  

22                 MR. BRENNER:  Your Honor, Darren Brenner, no
  

23    issue.
  

24                 THE COURT:  Okay.  All right.  So anything else
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 1    we need to discuss?
  

 2                 MR. CLOUSER:  Nothing, Your Honor.
  

 3                 THE COURT:  All right.  So thank you, very much.
  

 4    You all have a good day.  I'm going to hang up the telephone.
  

 5                 MR. HERNANDEZ:  Thank you, Your Honor.
  

 6                 MR. SCHRIEVER:  Thank you.
  

 7                 THE COURT:  And thank you for setting up the
  

 8    conference call.  I appreciate that.
  

 9                 MR. HERNANDEZ; of course, Your Honor.
  

10                 (Proceedings ended at 10:10 a.m..)
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 1    STATE OF NEVADA, )
                     )  ss.

 2    CARSON CITY.     )
  

 3
  

 4              I, Shellie Loomis, a certified transcriber for the
  

 5    Third Judicial District Court, do hereby certify:
  

 6              That I received a CD-ROM containing the
  

 7    above-entitled hearing and transcribed said hearing to the
  

 8    best of my ability.
  

 9              That the foregoing transcript, consisting of pages
  

10    1 through 40, is a full, true and correct transcript of
  

11    said hearing.
  

12
  

13              Dated at Carson City, Nevada, this 5th day of
  

14    August, 2021.
  

15
  

16                                  //Shellie Loomis//
                                  SHELLIE LOOMIS, RPR
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John T. Steffen (4390) 
Brenoch R. Wirthlin (10292) 

2 Alex R. Velto (14961) 
HUTCHISON & STEFFEN, PLLC 

3 Peccole Professional Park 

4 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 

s Tel: (702) 385-2500 
Fax: (702) 385-2086 

6 mschriever@hutchlegal.com 

7 
Casey J. Nelson, Esq. (12259) 

s Wedgewood, LLC 
Office of the General Counsel 

9 2320 Potosi Street, Suite 130 

10 
Las Vegas, Nevada 89146 
Tel: (702) 305-9157 

11 Fax: (310) 730-5967 
caseynelson@wedgewood-inc.com 
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FILED 
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13 
Attorneys for 'Intervenor 

14 

THIRD JUDICIAL DISTRICT COURT 
LYON COUNTY, NEV ADA 

15 
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24 

25 

26 

27 

28 

ALBERT ELLIS LINCICOME, JR., and 
VICENTA LINCICOME, 

Plaintiff, 

V. 

SABLES, LLC, a Nevada limited liability 
company, as Trustee of the Deed of Trust given 
by Vicenta Lincicome and dated 5/23/2007; FAY 
SERVICING, LLC, a Delaware limited liability 
company and subsidiary of Fay Finan.cial, LLC; 
PROF-2013-MF LEGAL TITLE TRUST by U.S. 
BANK, N.A., as Legal Title Trustee; for BANK 
OF AMERICA, N.A.; and DOES 1-50., 

Defendants. 

BRECKENRIDGE PROPERTY FUND 2016, 
LLC, 

Defendant in Intervention. 

Case No.: 18-CV-01332 
Dept No.: II 

ORDER CONCERNING: 

BRECKENRIDGE PROPERTY.FUND 2016, 
LLC'S MOTION FOR ENTRY OF ORDER 

GRANTING PERMANENT WRIT OF 
RESTITUTION AND PAYMENT OF 

OVERDUE RENTS 

-1-

AND 

PLAINTIFFS' MOTION FOR STAY 
PENDING APPEAL 

AA04257
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On October 12, 2021, at 1:30 p.m., the Court held a hearing in the above-captioned matter to 

consider Defendant in Intervention Breckenridge Property Fund 2016, LLC's Motion for Entry of Order 

Granting Writ of Permanent Restitution and Payment of Overdue Rents and on Plaintiffs' Motion for 

Stay Pending Appeal. Todd W. Prall and Casey J. Nelson appeared on behalf of Defendant in 

Intervention Breckenridge Property Fund 2016, LLC. Michael G. Millward appeared on behalf of the 

Plaintiffs. Ramir M. Hernandez appeared on behalf of Fay Servicing, LLC and US Bank Prof-2013-M4 

Legal Title Trust. Paige L. Magaster appeared on behalf of Bank of America, N.A. 

The Court, after hearing arguments of counsel and sworn testimony from Plaintiffs Albert Ellis 

Lincicome, Jr., and Vincenta Lincicome, and for good cause, enters the following Findings of Fact, 

Conclusions of Law, and Order. 

A. Findings of Fact. 

1. On June 23, 2021, the Comi entered an order denying Plaintiffs' motion for partial 

summary judgment and granting summary judgment in favor of Defendants Bank of American, N.A, 

Shellpoint Mortgage Servicing, Prof-2013 M4 Legal Trust, U.S. Bank, N.A. as Legal Trustee (the and 

Fay Servicing, LLC (hereinafter the "Banks MSJ Order") and certified the judgment as final under NRCP 

54(b). 

2. On June 23, 2021, the Court entered a separate order granting summary judgment in favor 

of Breckenridge Property Fund 2016, LLC ("Breckenridge") on its First and Third Claims for Relief for 

Quiet Title and Writ of Possession (hereinafter, the "Breckenridge MSJ Order"). 

3. The Breckenridge MSJ Order and the Banks MSJ Order are collectively the MSJ Orders. 

4. In the MSJ Orders, the Comt made numerous findings of fact and conclusions of law 

which are adopted herein by reference. 

-2-
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5. In granting summary judgment in favor of Breckenridge, the Court found that 

Breckenridge purchased the Property at a properly noticed foreclosure sale and is therefore entitled to 

both title to and possession of the real property at issue in this case, which is located at 70 Riverside 

Drive, Dayton, Nevada 89403 (the "Property"). 

6. On July 23, 2021, Plaintiffs filed a Notice of Appeal, which sought review of both the 

MSJ Orders, among other things. 

7. On September 9, 2021, Breckenridge filed a Motion for Entry of Order Granting 

Permanent Writ of Restitution and Payment of Overdue Rents (the "Motion for Permanent Writ of 

Restitution") 

8. On or about September 14, 2021, Plaintiffs served their Motion for Stay Pending Appeal 

(the "Motion for Stay"). 

9. On or about September 22, 2021, Plaintiffs served an opposition to the Motion for Writ 

of Permanent Restitution in which Plaintiffs simply incorporated the Motion for Stay as their opposition. 

10. On October 1, 2021, Breckenridge filed an opposition to the Motion for Stay. 

11. On October 6,2021, Breckenridge filed a Reply in Support of the Motion for Permanent 

Writ of Restitution. 

12. On September 28, 2021, the Court entered an Order Granting Ex Parte Application for 

Order shortening Time for Hearing on Breckenridge's Motion for Permanent Writ of Restitution, which 

set a hearing on Breckenridge's motion for October 13, 2021 at 1 :30 p.m. 

13. Breckenridge purchased the Property at a properly noticed foreclosure sale on January 4, 

2019 for $294,000.00. A Three-Day Notice to vacate the Property was served on the Plaintiffs on January 

28, 2019. 
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14. Plaintiffs have continued to live in the Property from February 1, 2021 to the present, 

which is a total of 32 months through the end of September 2021. 

15. Based on the current rental market and the evidence provided by Breckenridge, the Court 

finds that a fair market rental value for the Property is $2,500 per month. 

16. Plaintiffs testified concerning their assets at the hearing on October 13, 2021. Plaintiffs 

testified that they have a rental property that is secured by a trust deed located Carson City, Nevada. The 

debt secured by the deed of trust is somewhere between $225,000 and $250,000, with a potential market 

value of around $325,000. The rental income they receive from the property is only a few hundred dollars 

more than the mortgage payment each month. 

17. Plaintiffs testified that they have a retirement account with approximately $125,000.00 

and that they live on approximately $3,000.00 per month in social security income. 

18. Plaintiffs testified that they have a significant amount of medical bills. 

19. Plaintiffs testified that they did not believe they could make a monthly rental payment for 

the Property in the amount of $2,500. 

B. Conclusions of Law. 

20. NRS § 40.255(1)(c) provides for removal of a person who holds over and continues in 

possession of real property after a 3-day written notice to surrender has been served upon the person 

"where the property ... has been sold under a power of sale granted by NRS 107 .080 to the trustee of a 

deed of trust executed by the person ... , and the title under such sale has been perfected .... " Nev. 

Rev. Stat. Ann. § 40.255 (West). 

21. Plaintiffs' continued occupation of the Property was and is in clear violation of NRS § 

40.255 and Breckenridge is entitled to permanent possession of the Property as prescribed in NRS §§ 

40.290 to 40.420. Therefore, Breckemidge is entitled to a permanent writ of restitution for the Property. 
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22. Plaintiffs have requested a stay of the proceedings in this Court to enforce the MSJ Orders, 

2 including Breckenridge's request for a permanent writ ofrestitution. 

3 23. The Nevada Supreme Court has noted that "generally, in determining whether to issue a 

4 stay pending disposition of an appeal, [a court] considers the following factors: 

5 
(1) whether the object of the appeal will be defeated if the stay is denied, 

6 

7 
(2) whether appellant will suffer irreparable or serious injury if the stay is denied, 

8 
(3) whether respondent will suffer irreparable or serious injury if the stay is granted, and 

9 (4) whether appellant is likely to prevail on the merits in the appeal. 

10 Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 251, 89 P.3d 36, 38 (2004). 

11 

24. The Nevada Supreme Court has "not indicated that any one factor carries more weight 
12 

13 
than the others" although some courts have recognized "that if one or two factors are especially strong, 

14 they may counterbalance other weal( factors." Id 

15 25. Here, rather than focusing on these factors, the Court believes a stay is warranted under 

16 NRCP 62( d) so long as Plaintiffs meet the requirements of securing Breckenridge's interests. 

17 

26. NRCP 62(d) provides: 
18 

19 Stay Pending an Appeal. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(1) By Supersedeas Bond. If an appeal is taken, the appellant may obtain a stay by 
supersedeas bond, except in an action described in Rule 62(a)(2). The bond may be 
given upon or after filing the notice of appeal or after obtaining the order allowing 
the appeal. The stay is effective when the supersedeas bond is filed. 

(2) By Other Bond or Security. If an appeal is taken, a party is entitled to a stay by 
providing a bond or other security. Unless the court orders otherwise, the stay takes 
effect when the court approves the bond or other security and remains in effect for 
the time specified in the bond or other security. 

27. The amended rule, which appears to have added subsection (2) essentially adopts the case 

law from Nevada and the federal courts that had recognized that the rule "allows an appellant to obtain a 

-S· 
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stay pending appeal as of right upon the posting of a supersedeas bond for the full judgment amount, but 

that courts retain the inherent power to grant a stay in the absence of a full bond." Nelson v. Heer, 121 

Nev. 832, 834, 122 P.3d 1252, 1253 (2005), as modified (Jan. 25, 2006) (citations omitted). 

28. Here, the appeal was taken upon a certification of a final judgment pursuant to NRCP 

54(b) prior to Breckenridge obtaining a final judgment. However, Breckenridge has demonstrated that 

it will be entitled to damages against Plaintiffs based on the fair market monthly rental value of the 

Property multiplied by the number of months in the Property. 

29. Based on the facts presented, the Court finds that the approximately fair market monthly 

rental value for the Property is $2,500.00. The Court further finds that an adequate supersedeas bond in 

this case would be the amount of a judgment were it to be entered today plus another 24 months of rental 

payments. This amount is $80,000.00 (32 months* $2,500.00) plus $60,000.00 (24 months* $2,500), 

which equals $140,000.00. 

30. Plaintiffs, however, request that the CoUlt consider allowing Plaintiffs to provide other 

types of security in place of a "full judgment" bond. Specifically, Plaintiffs ask for the Court to approve 

the other real prope1ty owned by Plaintiffs, or the real property Plaintiffs own in Carson City that they 

rent out (the "Carson City Property"). 

31. "The purpose of security for a stay pending appeal is to protect the judgment creditor's 

ability to collect the judgment if it is affirmed by preserving the status quo and preventing prejudice to 

the creditor arising from the stay." Id at 835, 122 P.3d at 1254. "[T]he focus is properly on what security 

will maintain the status quo and protect the judgment creditor pending an appeal." Id. at 835-36, 122 

P.3d at 1254. 

32. The Nevada Supreme Court has recognized five factors to consider in determining 

whether other alternative security for less than a full supersedeas bond: 

-6-
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7 

(1) the complexity of the collection process; 

(2) the amount of time required to obtain a judgment after it is affirmed on appeal; 

(3) the degree of confidence that the district court has in the availability of funds to pay the 

judgment; 

( 4) whether the defendant's ability to pay the judgment is so plain that the cost of a bond would 

be a waste of money; and 

8 (5) whether the defendant is in such a precarious financial situation that the requirement to post 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2? 

28 

a bond would place other creditors of the defendant in an insecure position. 

Id. at 836, 122 P.3d at 1254. 

33. The Court finds that the facts and circumstances of this case do not warrant allowing an 

alternative security other than a supersedeas bond. 

34. Because Plaintiffs only asset being submitted as alternative to a bond is the Carson City 

Property, which has a mortgage on it, and a retirement account, the complexity of collecting on the 

proposed collateral is very high. 

3 5. Because the current appeal is based on a Rule 54(b) certification, there will be a significant 

amount of time between an appeal and when Breckenridge can obtain a judgment in this case. 

Breckenridge will be required to complete the process of obtaining a judgment. 

36. The Court is not confident that there will be funds available to pay Breckenridge for any 

judgment. Plaintiffs testimony demonstrates that their income is such that they would not be able to pay 

such a judgment. 

37. Finally, although Plaintiffs do not appear to be in a strong financial situation, there is no 

evidence indicating that requirement a full supersedeas bond would place any other creditor in an 

unsecure position. 
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38. As noted above the Court finds that that a reasonable fair market monthly rental rate for 

the Property is $2,500. The Court further finds that a reasonably expected judgment against Plaintiffs 

would be the amount of rent due from February 1, 2019 to the culmination of the appeal, which is 

anticipated to be an approximate 56 months and which would equal $140,000.00 

39. Based on this findings and conclusions, the Court finds that Breckenridge is entitled to a 

8 permanent write of restitution. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

40. The Court further finds, however, that Plaintiffs should be granted a stay pending appeal 

which would become effective upon the posting of a $140,000.00 supersedeas bond from which 

Breckemi.dge may recover its damages should it prevail on appeal. Plaintiffs shall have until November 

12, 2021 to post the supersedeas bond. 

41. The Court authorizes the issuance of a permanent writ of restitution effective November 

15, 2021 allowing Breckenridge to remove the Plaintiffs and their belongings from the Property. Should 

Plaintiffs post the $140,000.00 supersedeas bond with the Court by 5:00 p.m. on November 12, 2021, the 

permanent writ of restitution shall issue, but will be stayed pending the appeal. 

C. Order 

IT rs so ORDERED. 

IT IS FURTHER ORDERED that Breckenridge's Motion for Entry of Order Granting Permanent 

Writ of Restitution and Payment of Overdue Rents is GRANTED IN PART and DENIED IN PART. 

IT IS FURTHER ORDERED that the Permanent Writ of Restitution shall issue effective 

immediately on November 15, 2021. 

IT IS FURTHER ORDERED that all other relief sought in Breckenridge's Motion for Entry of 

Order Granting Permanent Writ of Restitution and Payment of Overdue is DENIED. 
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IT IS FURTHER ORDERED that Plaintiffs' Motion for Stay Pending Appeal is GRANTED IN 

2 PART and DENIED IN PART. 

3 IT IS FURTHER ORDERED that Plaintiffs' shall be granted a stay pending appeal upon the 

4 
posting of a $140,000.00 supersedeas bond. 

5 
I.I.I 

6 

7 I.I.I 

8 I.I.I 

9 I.I.I 

JO 
I.I.I 

11 

I.I.I 
12 

13 I.I.I 

14 I.I.I 

15 I.I.I 

16 
I.I.I 

17 

I.I.I 
18 

19 I.I.I 

20 I.I.I 

21 
I.I.I 

22 
I.I.I 

23 

24 
I.I.I 

25 I.I.I 

26 I.I.I 

27 
I.I.I 

28 
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IT IS FURTHER ORDERED that Plaintiffs' shall have until November 12, 2021 to post the 

2 $140,000.00 supersedeas bond, otherwise no stay pending appeal shall be granted and Breckenridge may 

3 
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15 

16 
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28 

proceed with execution ;son the writ of restitution. 

DA TED this l_ day of f\)O\) 1..fubv 2021. 

Respectfully submitted by: 

Dated this .::2St\i- day of 0::\~(2021 

Bre och Wirth! n, Esq. 
Neva a Bar No. 10282 
100 W. Alta Dr., Suite 200 
Las Vegas, NV 89145 
Attorneys for Defendant, Breckenridge 
Property Fund 2016, LLC 

Approved as to form and content by: 

Dated this i 'V day of 0 v \11 'vi« , 2021 

AKERMANLLP 

DISTRJCT COURT JUDGE 

Approved as to form and content by: 

Dated this __ day of __ ~ 2021 

MILL WARD LAW, LTD. 

:A-e-~d fo ~15n 
Michael Millward, Esq. 
Nevada Bar No. 11212 
1591 Mono Ave. 
Minden, NV 89423 
Attorneys for Plaintiffs 

Approved as to form and content by: 

Dated thisW day of o~y-2021 
WRJGHT, FINLAY & ZAK, LLP 

~ l/b.(j)L ---
Ramir M. Hernandez,~ 
Nevada Bar No. 13146 
7785 W. Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 
Attorneys for Defendants, Prof-2013 M4-
Legal Title Trust, by US. Bank, National 
Association, as Legal Title Trustee, Fay 
Servicing LLC, and Shellpoint Mortgage 
Servicing, LLC 
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1 Case No: 18-CV-01332 

2 Dept.: II 

3 
The undersigned affirms that this document does not 
contain personal information, pursuant to NRS 603A.040 

4 

5 

FILFC: 

~ :. l; . : _ 

t. It 

KAT11Y THOMAS 

6 

7 

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNIY OF LYON 

* * * * * 8 

9 ALBERT ELLIS LINCICOME, JR. and ) 
VICENTA LINCICOME, ) 

10 
Plaintiffs, ) 

) 
11 v. 

) EX PARTE MOTION FOR 
SABLES, LLC, a Nevada limited liability ) ADDITIONAL TIME 

12 company, as Trustee of the Deed of Trust ) TO OBTAIN SUPERSEDEAS BOND 
13 given by Vicenta Lincicome and dated ) 

5/23/2007; FAY SERVICING, LLC, a ) 
14 Delaware limited liability company and ) 

subsidiary of Fay Financial, LLC; PROF- ) 
15 2013-M4 LEGAL TITLE TRUST by U.S. ) 

BANK, N.A., as Legal Title Trustee; BANK) 
16 OF AMERICA, N.A.; BRECKENRIDGE ) 

17 
PROPERTY FUND 2016, a Utah limited ) 
liability company; NEWREZ, LLC, d/b/a ) 

18 SHELLPOINT MORTGAGE SERVICING, ) 
LLC, substituted in for DOE 1; 1900 ) 

19 CAPITAL TRUST II, BY U.S. BANK TRUST ) 
NATIONAL ASSOCIATION, substituted in ) 

20 for DOE 2; MCM-2018-NPL2, substituted ) 
in for DOE 3; and DOES 4-10. ) 

21 ) Defendants. 
22 ) 

BRECKENRIDGE PROPERTY FUND 2016, ) 
23 LLC ) 

) 
24 Counterclaimant, ) 

vs. ) 
25 ) 

ALBERT ELLIS LINCICOME, JR., an ) 
26 individual; VICENTA LINCICOME:, or. ) 
27 

individual; and DOE OCCUPANTS 1-5. ) 
Counterdefendants. ) 

28 
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4 

5 

COME NOW, Plaintiffs ELLIS LINCICOME and VICENTA LINCICOME by and through their 

attorney, Michael G. Millward, Esq., of Millward Law, Ltd., and Justin M. Clouser, Esq., of Clouser 

Hempen Wasick Law Group, Ltd., and hereby move this Court for an ex parte order extending 

the time for Plaintiffs to obtain a supersedeas bond. 

This motion is supported by the Memorandum of Points and Authorities attached hereto, 

6 the documents previously admitted as evidence in this Court, and the Declaration of Michael G. 

7 Millward, Esq., provided herewith. 

s Respectfully submitted 12th day of November, 2021 

9 MILLWARD LAW, LTD. 

10 

:.2 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B 

Ex PAllTE Morn~ FOii ADDITIONAL TIME 

M. hael 
NSB: 1 12 
Attorney for Plaintiffs 
1591 Mono Ave. 
Minden, NV 89423 
(775) 600-2776 
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MEMORANDUM OF POINTS AND AUTHORITIES 

A hearing upon Breckenridge Property Fund 2016, LLC's Motion for Entry of Order 

Granting Writ of Permanent Restitution and Payment of Overdue Rents and on Vicenta Lincome 

and Ellis Lincicome's Motion for Stay Pending Appeal was held on October 13, 2021. 

During that proceeding, the Lincicomes' undersigned counsel represented to the Court 

that the Lincicomes had made inquiries of several insurance companies that issue supersedeas 

bonds, and that none would consider issuance of a bond in this matter, until a definite amount 

determined by the Court could be provided in the form of a judgment or stated amount that a 

bond should issue. That relief was specifically requested and the Court determined that a bond 

should be issued in the amount of $140,000.00. 

The Court thereafter determined that the Lincicome be given 30 days to obtain a 

supersedeas bond, and that a Writ of Restitution would issue November 15, 2021, but be stayed 

pending the appeal upon the filing of a supersedeas bond. 

Upon information and belief, the proposed Order upon the October 13, 2021 hearing, 

which the Court requested counsel for Breckenridge Property Fund 2016, LLC, to draft, was 

provided by email to the undersigned on Friday, October 22, 2021. Due to other obligations, 

the undersigned was aware that the proposed order had been provided and was unable to 

review the proposed order until October 26, 2021. No objecition to the Order was was provided 

to counsel for Breckenridge at the time. 

As of the the date of this Ex Parte Motion, no notice of entry of a copy of any order that 

has been entered has been provided to the undersigned that could be forwarded with an 

application to an insurance agency so that a supersedeas bond me be issued. See Declaration 

of Michael Millward attached hereto as Exhibit 1. Plaintiffs have not had the ability to proceed to 

obtain a bond without a cop of an entered order being provided with sufficient time to make 

application and have the application considered. Id. 

Accordingly, the Lincicomes request that the Court stay the effect of the Writ of 

Restitution to be issued on November 15, 2021 in favor of Property Fund 2016, LLC's, and that 

said Writ remain stayed for an additional 21 days from the date that notice of entry of the 

Ex PARTE Horn~ FOR ADDITIONAL TIHE PAGE~ 
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1 Courts order resulting from the October 13, 2021 hearing is served upon Plaintiffs' counsel so 

2 that Plaintiffs may have an opportunity to obtain a bond before the Writ of Restitution to be 

3 issued becomes effective. 

~ Without an order of additional time, the timeframe given by the Court at the October 13, 

5 2021 hearing will have not served the intended purpose of providing the Lincicomes' with 

6 sufficient opportunity to obtain a supersedeas bond before a Writ of Restitution becomes 

7 effective. Accordingly, the Lincicomes respectfully request the Court provide the requested 

8 additional time. 

9 Dated this 12th day of November, 2021. 

10 MILLWARD LAW, LTD. 

::. 1 

12 

13 

14 
Attorn y for Plaintiffs 

15 1591 Mono Ave. 
Minden, NV 89423 

16 (775) 600-2776 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 On the 12th day of November, 2021, pursuant NRCP S(b) I, Ashely Voss, an employee of 

2 Millward Law, Ltd., caused to be deposited for delivery Plaintiffs' Ex Parte Motion for Additional 

3 Time to Obtain Supersedeas Bond and the proposed Order upon Plaintiffs' Ex Parte Motion for 

4 Additional Time to Obtain Supersedeas Bond, by placing a true copy thereof in a sealed envelope 

s for collection and mailing by first class mail, postage prepaid, in Minden, Nevada, on said date, 

6 following ordinary business practices to: 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

26 

27 

28 

Shadd A. Wade, Esq. 
ZIEVE, BRODNAX & STEEL 
9435 W. Russel Rd., Suite 120 
Las Vegas, NV 89148 
Attorney for Sables, LLC 

Scott R. Lachman, Esq. 
Darren T. Brenner, Esq. 
ACKERMAN, LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, NV 89134 
Attorney for Bank of America 

Matthew K. Schriever, Esq. 
HUTCHINSON & STEFFFEN, PLLC 
Peccole Professional Park 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
Attorney for Breckenridge Property Fund 
2016, LLC 

Casey J. Nelson, Esq. 
WEDGEWOOD, LLC 
Office of the General Counsel 
2320 Potosi Street, Suite 130 
Las Vegas, NV 89146 
Attorney for Breckenridge Property Fund 
2016, LLC 

Christopher A. J. Swift, Esq. 
Ramir M. Hernandez, Esq. 
WRIGHT FINLAY & ZAK, LLP 
7785 W. Sahara Ave., Suite 200 
Las Vegas, NV 89117 
Attorney for Fay Servicing, LLC and US 
Bank Prof-2013-M4 Legal Title Trust. 
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i DECLARATION OF MICHAEL G. MILLWARD, ESO. 

2 I, Michael G. Millward, Esq., under penalty of perjury under the laws of the State of 

3 Nevada, declare that the assertions of this Declaration are true and correct and state the 

4 following: 

s 1. That I am an attorney practicing law with the firm Millward Law, Ltd.; 

c: 2. That I represent Plaintiffs Ellis and Vicenta Lincicome concerning Third Judicial 

7 District Case No. 18-CV-01332; 

8 3. That on October 13, 2021, I represented to the Court that a judgment amount 

9 or bond amount stated in an order was necessary for the Lincicome to obtain a supersedeas 

io bond from an insurance provider; 

i 1 4. That on October 26, 2021, I was able to review the proposed order provided by 

12 Todd W. Prall on behalf of Breckenridge Property Fund 2016, LLC, and no objection to the 

13 same was made on behalf of the Lincicomes; 

14 5. That the Lincicomes have been unable to proceed with their applications for 

i:i issuance of a supersedeas bond prior to November 11, 2021 because no order entered upon 

:6 the October 13, 2021 hearing has been provided; 

17 6. That based upon consideration of prior applications by providers, 21 additional 

d days will provide the Lincicomes with sufficient time to submit their respective applications 

~ 9 with the Court's order for issuance of a supersedeas bond. 

2c Further Declarant sayeth naught. 

21 DATED this 11th day of November, 2021. 

22 

23 

24 

25 

26 

27 

28 

DECLARATION OF MICHAEL G. MILLWARD, Eso. 
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John T. Steffen, Esq. (4390) 
Brenoch R. Wirthlin, Esq. (10282) 

2 Alex R. Velto, Esq. (14961) 
HUTCHISON & STEFFEN, PLLC 

3 10080 West Alta Drive, Suite 200 

4 
Las Vegas, NV 89145 
Tel (702) 385-2500 

5 Fax (702) 385-2086 
bwirthlin@hutchlegal.com 

6 

7 Casey J. Nelson, Esq. (12259) 
Wedgewood, LLC 

s Office of the General Counsel 
2320 Potosi Street, Suite 130 

9 Las Vegas, Nevada 89146 

10 Tel (702) 305-9157 
Fax (310) 730-5967 

11 caseynelson@wedgewood-inc.com 
Attorney for Defendant, Breckenridge, and Cross-Plaintiff 

12 Breckenridge Property Fund 2016, LLC 

-·· ···----·------------

FILED 
'lOZI NOV 16 PM 2: 40 
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14 

THIRD .nJDICIAL DISTRICT COURT 
LYON COUNTY, NEV ADA 

15 

16 

17 
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20 

21 
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24 
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26 

ALBERT ELLIS LINCICOME, JR. , and VICENTA Case No.: 18-CV-01332 
LINCICOME Dept No.: II , 

Plaintiff, 
v_ 

SABLES, LLC, a Nevada limited liability company, as 
Trustee of the Deed of Trust given by Vicenta Lincicome 
and dated 5/23/2007; FAY SERVICING, LLC, a Delaware 
limited liability company and subsidiary of Fay Financial, 
LLC; PROF-2013-MF LEGAL TITLE TRUST by U.S. 
BANK, N.A., as Legal Title Trustee; for BANK OF 
AMERICA, N.A.; BRECKENRIDGE PROPERTY FUND 
2016; NEWREZ LLC dba SHELLPOINT MORTGAGE 
SERVICING, LLC; 1900 CAPITAL TRUST II, BY U.S. 
BANK TRUST NATIONAL ASSOCIATION; MCM-
2018-NPL2 and DOES 1-50., 

Defendants. 

AND RELATED MA TIERS. 

BRECKENRIDGE PROPERTY 
FUND 2016'S OPPOSITION TO 
PLAINTIFFS' IMPROPER EX 

P ARTE MOTION FOR 
ADDITIONAL TIME TO OBTAIN 

SUPERSEDEAS BOND 
-AND-

RE QUEST FOR SANCTIONS 

27 Defendant in Intervention/Counterclaimant Breckenridge Property Fund 2016, LLC 

28 
("Breckenridge" or "Breckenridge"), by and through its attorneys of record, Hutchison & Steffen, 
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FILED 
Case No.: 18-CV-01332 

Dept. No.: II !OZJNOYl7 AM9:14 

KATHY THOMAS~-- _ 
----------

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEV ADA 

IN AND FOR THE COUNTY OF LYON 

ALBERT ELLIS LINCICOME, JR. and 
VICENT A LINCICOME, 

Plaintiffs, 

vs. 

* * * 

SABLES, LLC, a Nevada limited liability company, as 
Trustee of the Deed of Trust given by Vicenta 
Lincicome and dated 512312007; FAY SERVICING, 
LLC, a Delaware limited liability company and 
subsidiary of Fay Financial, LLC; PROF-2013 M4 
LEGAL TITLE TRUST by U.S. BANK, N.A., as Legal 
Title Trustee; for BANK OF AMERICAN, N.A.; 
BRECKENRIDGE PROPERTY FUND 2016, A Utah 
limited liability company; NEWREZ, LLC, dlbla 
SHELLPOINT MORTGAGE SERVICING, LLC 
substituted in for DOE 1; 1900 CAPITAL TRUST II, 
BY U.S. BANK TRUST NATIONAL ASSOCIATION, 
substituted in for DOE 2; MNCM-2018-NPL@, 
substituted in for DOE 3; and DOES 4-10. 

Defendants. 

ORDER DENYING EX 
PARTE MOTION 

On November 15, 2021, the Plaintiffs filed an Ex Parte Motion for Additional Time. The 

Court has reviewed the Motion and finds no support for the relief requested. 

Ill 
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1 Therefore, good cause appearing, IT IS HEREBY ORDERED that the Motion is DENIED. 

2 

3 DATED: This .17th day of November, 2021. 
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Certificate of Mailing 

I hereby certify that I, )~le.di~ Ao=ie.c'§'"D , am an employee of the Third Judicial 
District Court, and that on this date pursuant to NRCP 5(b ), a true copy of the foregoing document 
was mailed at Yerington, Nevada addressed to: 

Michael G. Millward, Esq. 
Millward Law, Ltd. 
1591 Mono Ave. 
Minden, NV 89423 

Scott R. Lachman, Esq. 
Akerman LLP 
1635 Village Center Cir. Ste. 200 
Las Vegas, NV 89134 

Casey J. Nelson, Esq. 
Wedgewood, LLC 
2320 Potosi St., Ste. 130 
Las Vegas, NV 89146 

Shadd A. Wade 
Zieve, Brodnax & Steele, LLP 
9435 W. Russel Rd., Ste. 120 
Las Vegas, NV 89148 

Matthew K. Schriever, Esq. 
Hutchison & Steffen, PLLC 
10080 W. Alta Dr., Ste. 200 
Las Vegas, NV 89145 

Ramir M. Hernandez, Esq. 
Wright, Finlay & Zak, LLP 
7785 W. Sahara Ave., Ste. 200 
Las Vegas, NV 89117 

DA TED: This \3+h day of No'1 ernref , 2021. 

Employee of Hon. Leon Aberasturi 
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John T. Steffen, Esq. (4390) 
Brenoch R. Wirthlin, Esq. (10282) 

2 Alex R. Velto, Esq. (14961) 
HUTCHISON & STEFFEN, PLLC 

3 10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 

4 
Tel (702) 385-2500 

5 Fax (702) 385-2086 
bwirthlin@hutchlegal.com 

6 

7 
Casey J. Nelson, Esq. (12259) 
Wedgewood, LLC 

s Office of the General Counsel 
2320 Potosi Street, Suite 130 

9 Las Vegas, Nevada 89146 

10 
Tel (702) 305-9157 
Fax (310) 730-5967 

11 caseynelson@wedgewood-inc.com 
Attorney for Defendant, Counterclaimant, and Cross-Plaintiff 

12 Breckenridge Property Fund 2016, LLC 

13 
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THIRD JUDICIAL DISTRICT COURT 
LYON COUNTY, NEVADA 

ALBERT ELLIS LINCICOME, JR., and Case No.: 18-CV-01332 
VICENTALINCICOME DeptNo.: II 15 

16 

17 

I 8 
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25 

26 
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28 

' 

Plaintiff, 

v. 

SABLES, LLC, a Nevada limited liability 
company, as Trustee of the Deed of Trust given 
by Vicenta Lincicome and dated 5/23/2007; FAY 
SERVICING, LLC, a Delaware limited liability 
company and subsidiary of Fay Financial, LLC; 
PROF-2013-MF LEGAL TITLE TRUST by U.S. 
BANK, N.A., as Legal Title Trustee; for BANK 
OF AMERICA, N.A.; BRECKENRIDGE 
PROPERTY FUND 2016; NEWREZ LLC dba 
SHELLPOINT MORTGAGE SERVICING, 
LLC; 1900 CAPITAL TRUST II, BY U.S. 
BANK TRUST NATIONAL ASSOCIATION; 
MCM-2018-NPL2 and DOES 1-50., 

Defendants. 

AND RELATED MATTERS. 

PERMANENT WRIT OF RESTITUTION 
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THE STATE OF NEVADA TO THE SHERIFF OR CONSTABLE OF LYON COUNT, GREETING. 

WHEREAS on October 3, 2019, Defendant in Intervention/Counterclaimant Breckenridge 

Property Fund 2016, LLC ("Counterclaimant") filed its Intervenor's Counterclaim ("Counterclaim") 

pursuant to which Counterclaimant asserted, among other things, claims for quiet title and writ of 

restitution regarding that ce1iain real property at issue located at 70 Riverside Drive, Dayton, Nevada 

89403 ("Property"); 

WHEREAS on March 18, 2021, Counterclaimant filed its Motion for Summary Judgment 

("Counterclaimant' s MSJ'') seeking judgment on all counterclaims; 

WHEREAS on June 23, 2021, this Court entered its Order on Breckenridge Motion for Swnmary 

Judgment ("Order") pursuant to which it granted the Counterclaimant's MSJ in its entirety; 

WHEREAS in the Order this Court made numerous findings of fact and conclusions of law, 

adopted herein by reference, including but not limited to the findings that Counterclaimant purchased the 

Property at a proper foreclosure sale and is therefore entitled to summary judgment regarding its claims 

to title of the Property as against plaintiffs Albert Ellis Lincicome, Jr. and Vicenta Lincicome; 

WHEREAS on September 9, 2021, Counterclaimant filed a Motion for Entry of Order Granting 

Permanent Restitution and Payment of Overdue Rents. 

WHEREAS on September 14, 2021, Plaintiffs filed and served their Motion for Stay Pending 

Appeal. 

WHEREAS on October 12, 2021, at 1 :30 p.m., after further briefing had been filed on the motions 

filed on October 9, 2021 and September 14, 2021, the Court held a hearing on the two motions. 

WHEREAS based on the evidence presented, the Court granted Plaintiff's Motion for Stay 

Pending Appeal, but required Plaintiffs to post a supersedeas bond of $140,000.00 to be paid by 

November 12, 2021, at 5:00 p.m. in order for the stay to be entered. 

2 
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WHEREAS the court also granted Counterclaimant's request for a permanent writ of restitution 

2 and ordered that a permanent writ of restitution should be issued that states it is effective as of November 

3 15, 2021 if no supersedeas bond was posted by November 12, 2021. 

4 
WHEREAS pursuant to the Order Counterclaimant should have permanent restitution of the 

5 
Property effective as of November 15, 2021. 

6 

7 
WHEREAS, so long as this writ is delivered to you on or after November 15, 2021 and there has 

8 been no supersedeas bond posted with the Court: 

9 YOU ARE THEREFORE COMMANDED to take with you the force of the County, if necessary, 

IO 
and cause the said Albert Ellis Lincicome, Jr. and Vicenta Lincicome and any tenants or sub-tenants to 

JI 

12 
be removed from the Property on November 16, 2021 at 9:00 a.m. or as soon as reasonably possible 

13 thereafter and allow the Counterclaimant to have permanent peaceable restitution of the same. 

·n t~. hj .I 
GIVEN UNDER MY HAND this ( 1 day of I O\)t(l'Q / , 2021. 14 
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DISTRJCT COURT JUDGE 
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Affirmation pursuant to NRS 239B. 030: The undersigned does hereby affirm that the preceding document 
filed in this couti does not contain the social security number of any person 

Respectfully Submitted: 
HUTCHISON & STEFFEN, PLLC 

John T J8fveffen . 90 b 

Breno¢lf R. Wi lin (10282) 
Alex Pl. Velto (14961) 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
bwirthlin@hutchlegal.com 

Wedgewood, LLC 
Office of the General Counsel 
Casey J. Nelson, Esq. (12259) 
2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 
E-mail: caseynelson@wedgewood-inc.com 
Attorney for Defendant, Counterclaimant, and Cross-Plaintiff 
Breckenridge Property Fund 2016, LLC 
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