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Electronically Filed
02/08/2021

: Rogel . /0713 : _ CLERK OF THE COURT

&
Petitioner/ln Propfa Persona
Post Office Box 208, SDCC
Indian Springs, Nevada 89070

IN THE Lz JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
. COUNTY OF (lark

OL\ﬁS h%ﬁ)ht’;r Loaclk g
Petitioner, )
vs. T L ; "Case No.  A-21.829045-W
wiliews  Hutehings % Dept. No. Dept. 24
(warelon) 7 )
) Docket
Resﬁondcnt(s). } /
) A

PETITION FOR WRIT OF HABEAS CORPUS (POST-CON VlCT-If:L!SI

~ INSTRUCTIONS:

- (1) This petition'must be legibly handwritten or typewritten sigried by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. ‘No citation of authorities need be furnished. If briefs
or arguments are submitted, they should be submitted in the form of a separate memorandum,

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit to your credit in any account in the

institution,

. (4) You must name as respondent the person by whom you are confined or restrained. 1fyou are
in a specific institution of the department of corrections, name the warden or head of the institution.
If you are not in a specific institution of the department within its custody, name the director of the

department of corrections. :

(5) You must include all grounds or claims for relief which you may have regarding your

comviction and sentence.
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Failure to raise all grounds [ this petition may preclude you from filing future petitions
challenging your conviction and sentence. :

" (6) You st allege specific facts supporting the claims in the petition you file seeking relief—-

from any conviction or sentence. Failure to allege specific facts rather than [Jrust conclusions ma
cause your petition to be dismissed. If your petition contains a claim of ineffective assistance.o

counsel, that claim will operate to waive the attormey-client privilege for the proceeding in which

you claim your counsel was ineffective.

(7) If your petition challenges the validity of your conviction or sentence, the original and one
copy must be filed with the clerk of the district court for the county ta which the conviction
occurred. Petitions raising any other claim must be filed with the clerk of the district court for the
county in which you are incarcerated. One copy must be mailed to the respondent, one copy to the ’
-,attorneyfgeneralls office, and.one_copy. to.the_district attorney of the county in which you were

convieted or to the original prosecutor if you are challenging your original conviction or sentence.
Copies must conform in all particulars to the original submitted for filing, .

PETITION

1. Name of institution and county in which you are presently imprisoned or where-and who you

are presently restrained of your liberty: Seutthern Drsect Corractiong/ Conter (Clark /cwvfy_}
2. Name the location of court which entered the judgment of conviction under attack: 260 A w/s

9 I .
Ade [as baas VI T i E-fg}'-‘% ludicial Diskiict Crmet ot Yae Stabe of Vei&:ﬁg Clark Ce,

4
-

3. Date of judgment of conviction: Ma\\}l | 2015

4, Case number; ¢ -[4-%0979-/

5. (a) Length of sentence: 1 jmrsJo 35 biverws

(b) If sentence is death, state any date upon which execution is scheduled:

6. Are you presently serving a sentence for a conviction other than the conviction under attack in

this motion:

Yes No '/If"Yes", list crime, case number and sentence being served at this time: ____

7. Nature of offense involved in conviction being challenged: f;cgﬁ,/,%%l Weagern _

' ﬂ\m.wmm« nt <enkence




8. What was your plea? (Check one)

2 (a) Not guilty ,___
- 3 - (b) Guxlr};/_ e e - o
4 (c) Nolo contendere .
5 9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea
6 || to another count of an indictment or information, or if a guilty plea was negotiated, give details:
74 ool (lll}\-\r?) \P\Qn Niedo Laked Z sfeas b 21 N'LTa ausl give the
. 8 | akete Mg, i 6}1\4 le_ague i .
9 10. If you were found guilty after a plea of not guilty, was the finding made by: (check one)
10 (a) Jury p/4.
1 (b) Judge without a jury .24 . = . L
12 11. Did you testify at trial? YCS_NU,L
13 12. Did you appeal from the judgment of conviction?
14 Yes___ No 4
15 13. If you did appeal, answer the following;
16 (a) Name of court:
17 (b) Case number or citation:
18 (c) Result:
19 (d) Date of appeal:
20 (Attach copy of order or decision, if available).
21 14.) If you did not appeal, explain briefly why you did not:
22
23
24 I5. Other than a direct appeal from the judgment of conviction and sentence, have you previously
25 | filed any petitions, applications or motions with respect (o this judgment in any cour, state or
26| federal? Yes v~ No_
27
28 3




6. If your answer to No 15 was “Yes", give the following information:

a) (1) Name of cout: EQbth __hdiein/ District Ciwet

2
“3] 777 (2) Nature of proceedings: TRiY 58 Unheaus Corpus (pass™ Cousirbisa|” "
4
5 (3) Grounds raised : Cruel el [ Innsual %rﬂ-l’/#@jﬁf'
6
7
8 (4) Did-youreceive-anevidentiary hearing on-your-petition; application or-motion?-———
9 Yes « No__
10 (5) Result: 7eniced
i I (6) Date of result: ’.:\’Cth’ 10 2613
12 (7) If known, citations of any written opinion or date of orders entered pursuant to each
13 f result:
14 (b) As to any second petition, application or motion, give the same informatiomn:
15 (1) Name of Court: é_/_ﬁh-ﬂn uplicial ‘;Df'S-Frr‘r-f- Couet
16 (2) Nature of proceeding: W& o4 Habegue C 2o it Post — (aavicon )
17 (3) Grounds raised: Covuel oned [Anucuel/ Pomirhnt=
| 18 .(4) Did you receive an evidentiary hearing on your petition, application or motion?
19 ves o No ’
20 (5) Result_Dentegl
21 (6) Date of result: Jung 27 _7ois
22 (7) If known, citations or any written opinion or date of orders entered pursuant to each
23 || result:
24 (c) Astoany third or subsequent additional application or motions, give the same
25 | information as above, list them on a separate sheet and attach.
26
27
28 4
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application ar motion?
(1) First petition, application or motion?
Yes  No_ -

Citation or date of decision:

(2) Second petition, application or motion?
Yes No .~

Citation or date of decision:

(e) If you did not appca]-ﬁ'om the adverse action on any petition, application or motion,

explain briefly why you did not. (You may relate specific facts in response to this question. Your

response may be included on paper which is 8 2 x 11 inches attached to the petition. Yaur response

may not exceed five handwritien or typewritten pages in length). .

17. Has any ground being raised in this petition been previously presented to this or any other

court by way of petition for habeas corpus, mation or application or any other post-conviction

proceeding? If so, identify:
(a) Which of the grounds is the same: _4///4

(b) The proceedings in which these grounds were raised: .

(¢) Briefly explain why you are again raising these grounds. (You must relate specific facts
in response to this question. Your response may be included on paper which is 8 % x 11 inches

antached to the petition. Your response may not exceed five handwritten or typewritten pages in

length). __
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18. If any of the grounds listed in Nos. 23(a), {b), (¢), and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate
specific facts in response to this question. Your response may be included on paper which is 8 V5 x

11 inches attached to the petition. Your response may not exceed five handwritten or typewritten -

pages in length).

15. Are you filing this petition more than one (1) year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons- for the delay.
(You must relate specific facts' in response to this question. Your response may be included on
paper which is 8 ¥4 x 11 inches attached to the petition. Your response may not exceed five V

handwritten or typewrtitten pages in length). 4 211({»33_ hi;— the (A4S Supcewte Cowrd

hd -
o Juina Z,‘—[r Zolq Htshig £ase 457 00 1 13 Co/Py ik e

alse Dardug it b APS . 3T Z,G
20. Do you have any petition or appeal now pending in any court, either state or federal, as to the _

judgment under attack?
Yes No o

If “Yes”, state what court and the case number:

21. Give the name of each attorney who represented you in the proceeding resulting in your

conviction and on direct appeal; Coesar Alwiase Z. sg

22, Do you have any future sentences to serve after you complete the sentence imposed by the

Jjudgment under attack?
Yes No [F*Yes™, specify where and when it is to be served, if you know: ____
AL paccle Eligihility date o6-20 -2024
6
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Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating

additional grounds and facts supporting same.
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23. - (a) SUPPORTING FACTS (Tell your story briefly without citing cases or law):
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. C ontinuation.
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WHEREFORE,Ciets b 'L,/Qg.é; , prays that the court grant _wesy o4 Habeaye @rp.

relief to which he may be entitled in this proceeding.

EXECUTED at Snnthern Desory Corcorlinag! Coaen
on the day of Tdcomlpu , 2025, | '
e/
pa %4—\

“Signature of Petitioner

YERIFICATION

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is
the Petitioner named in the foregoing petition and knows the contents thereof: that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true.

Signature of Petitioner

Atttomey for Petitioner

11




CERTFICATE OF SERVICE BY MAILING

[, Chistephor Zoacd , hereby certify, pursuant to NRCP 5(b), that on this
T
day of Decowmhey, , 2020, I mailed a true and correct copy of the foregoing, * it 2f

H(i' hﬂdxi& 0,0'ril)\.ti
by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

S‘i‘\’_.u'ef\ N (;r'\e’ ricn

J/ﬂucwfa of€Cice. of Y. Atiovved

fefere( J Clerk o8 Hhe Courd

5787 7 {uedh dve ¥ 2900 200 fourc dyspue 277 Elror
boas  Nevada 24501 fas wjnq, MNeuady 25160

CC:FILE
DATED: this____ day off /QQQM,&,/ ,20720.
C/czgé;f_/é, o, 7751
éz‘/ ¢ 3

/In Propria Personam

Past Office Box 208,5.D.C.C.
Indian j Nevada 8§9018

IN FORMA PAUPERIS:

12
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Wik of Hd%?ﬁ”ﬁg Corﬁbm ('90#' Cf)ﬂf/}ff/bﬂ)

(Title of Docurnent)

fled In Distrct Court Case number C-[Y- 300979 -/

) !
E/ Does not contaln the sodal security number of any person.
-OR~
B Contains the sodal securtty number of a person as required by:

A A spediic state or federal law, to wit:

(State specific law)
~Oof- . ‘
B. For the adminisiration of a publlc program or for an application
for a federal or state grant.
| /Z«/ - -z0
Signature

Date

Chrivtopher Roerd
Print Namé

Me,
Tide

13



(Slip Opinion) OCTOBER TERM, 2018 : 1

Syllabus

NOTE: Where it ig feasible, a syllabus (headnote) will be releaged, as is
being done in econnection with this case, at the time the opinion ie issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Re of Decisions for the convenience of the reader.
8ee United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337,

SUPREME COURT OF THE UNITED STATES

Syllabus

UNITED STATES v. DAVIS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 18-431. Argued April 17, 2019—Decided June 24, 2019

Respondents Maurice Davis and Andre Glover were charged with mul-
tiple counts of Hobbs Act robbery and one count of conspiracy to
commit Hobbs Act robbery. They were also charged under 18 U. 8. C.
§924(c), which authorizes heightened criminal penalties for using,
carrying, or possessing a firearm in connection with any federal
“crime of violence or drug trafficking evime.” §924(c)(1)(A). “Crime of
violence” is defined in two subparts: the elements clause,
§924(c)(3)(A), and the residual clause, §924(c)(3)(B). The residual
clause in turn defines a “crime of violence” as a felony “that by its na-
ture, involves a substantial risk that physical force against the per-
son or property of another may be used in the course of committing
the offense.” Ibid. ‘A jury convicted the men on most of the underly-
ing charges and on two separate §524(c) charges for brandishing a
firearm in connection with their crimes. The Fifth Circuit initially
rejected their argument that §924(c)’s residual clause is unconstitu-
tionally vague, hut on remand in light of Sessions v. Dimaya, 584
. 8. __, the court reversed course and held §924(c)(3)(B) unconsti-
tutional. It then held that Mr. Davis’s and Mr. Glover's convictions
on the §924(c) count charging robbery as the predicate crime of vio-
lence could be sustained under the elements clause, but that the oth-
er counti—which charged conspiracy as a predicate crime of vio-
lence—could not be upheld because it depended on the residual
clause.

Held: Section 924(c)(3)(B) is unconstitutionally vague, Pp. 4-25,

-(a) In our constitutional order, a vague law is no law at all. The
vagueness doctrine rests on the twin constitutional pillars of due pro-
cess and separation of powers. This Court has recently applied the
doctrine in two cases involving statutes that bear more than a pass-

AistoPhe Poach
- # L3

14
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UNITED STATES v. DAVIS

Syllabus

. Ing resemblance to §924(c)(3)(B)’s residual clause~—Johnson v, United

States, 576 U. 8. ___, which addressed the residual clause of the
Armed Career Criminal Act (ACCA), and Sessions v. Dimaya, which
addressed the residual clause of 18 U. 8. C. §16. The residual clauge
in each case required judges to use a “categorical approach” to deter-
mine whethér an offense qualified as a violent felony or crime of vio-
lence. Judges had to disregard how the defendant actually commit-
ted the offense and instead imagine- the degree of risk that would
attend the idealized “‘ordinary case’™ of the offense. Johnson, 576
U.8, at___. The Court held in each case that the imposition of crim-
inal punishments cannot be made to depend on a judge’s estimation
of the degree of risk posed by a crime’s imagined “ordinary case.” The
government and lower courts have long understood §924(c)(3)(B) to
require the same categorical approach. Now, the government asks
this Court to abandon the traditional categorical approach and hold
that the statute commands a case-specific approach that would look
at the defendant’s actual conduct mn the predicate crime. The gov-
ernment’s case-specific approach would avoid the vagueness prob-
lems that doomed the statutes in Johnson. and Dimeaya and would not
yield to the same practical and Sixth Amendment complications that
a case-specific approach under the ACCA and §16 would, but this ap-
proach finds no support in §924(c)’s text, context, and history. Pp. 4-

9.

(b) This Court has already read the nearly identical language of
§16(b) to mandate a categorical approach. See Leoca! v. Asheroft, 543
U.8.1, 7. And what is true of §16(b) seems at least as true of
§924(c)3)(B). The government claims that the singular term “of-
fense” carries the “generic” meaning in connection with the elements
clause but a “specific act” meaning in connection with the residual
clause, but nothing in §924(c)(3)(B) rebuts the presumption that the
single term “offense” bears a consistent meaning. This reading is re-
inforced by the language of the residual clause itself, which speaks of
an offense that, “by its nature,” involves a certain type of risk. Pp. 9—
12.

{c) The categorical reading is also reinforced by §924(c)(3)(B)’s role
in-the broader context of the federal criminal code. Dozens of federal
statutes use the phrase “crime of violence” to refer to presently
charged conduct. Some cross-reference §924(c)(3Y's definition, while
others are governed by the virtually identical definition in §16. The
choice appears completely random. To hold that §16(b) requires the
categorical approach while §924(c)(3)(B) requires the case-specifie
approach would make a hash of the federal criminal code, Pp. 12183,

(d) Section 924(c)(3)(B)’s history provides still further evidence that
it carries the same categorical-approach command as §16(b). When
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Congress enacted the definition of “crime of violence” in §16 in 1984,
it also employed the term in numerous places in the Act, including
§924(c). The two statutes, thus, were originally designed to be read
together. And when Congress added a definition of “crime of vio-
lence” to §924(c) in 19886, it copied the definition from §16 without
making any material changes to the language of the residual clause,
which would have been a bizarre way of suggesting that the two
clauses should bear drastically different meanings. Moreover,
§924(c) originally prohibited the use of a firearm in connection with
any federal felony, before Congress narrowed §924(c) in 1984 by lim-
iting its predicate offenses to “crimes of violence,” The case-specific
reading would go a long way toward nullifying that limitation and re-
storing the statute’s original breadth. Pp. 14-17.

(e) Relying on the canon of constitutional avoidance, the govern-
ment insists that if the case-specific approach does not represent the
best reading of the statute, it is nevertheless the Court's duty to
adopt any “fairly possible” reading to save the statute from being un-
constitutional. But it is doubtful the canon could play a proper role
in this case even if the government’s reading were “possible.” This
Court hag sometimes adopted the nerrower construction of a eriminal
statute to avoid having to hold it unconstitutional if it were construed
more broadly, but it has not invoked the eanon to expand the reach of
a criminal statute in order to save it. To do so would rick offending
the very same due process and separation of powers principles on
which the vagueness doctrine itself rests and would sit uneasily with
the rule of lenity’s teaching that ambiguities about a criminal stat-
ute’s breadth should be resolved in the defendant’s favor. Pp. 17-19.

203 F. 3d 483, affirmed in part, vacated in part, and remanded.
GORSUCH, J., delivered the opinion of the Court, in which GINSBURG,
BREYER, SOTOMAYOR, and KAGAN, JJ., joined. KAvANAUGH, J., filed a

dissenting opinion, in which THOMAS and AriTo, JJ., joined, and in
! which ROBERTS, C. J., joined as to all but Part I-C,
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NOTICE: This opinion is subject to formal revision before publication in the

imi print of the United States R%orts. Readers are requested to
notify the of Decisions, Suprame Court of the United States, Wash-
ington, 1. C. 20648, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 18431

UNITED STATES, PETITIONER v. MAURICE LAMONT
DAVIS AND ANDRE LEVON GLOVER

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[June 24, 2019}

JUSTICE GORSUCH delivered the opinion of the Court.

In our constitutional order, a vague law is no law at all,
Only the people’s elected representatives in Congress have
the power to write new federal criminal laws. And when
Congress exercises that power, it has to write statutes
that give ordinary people fair warning about what the law
demands of them. Vague laws transgress both of those
constitutional requirements. They hand off the legisla-
ture’s responsibility for defining criminal behavior to
unelected prosecutors and judges, and they leave people
with no sure way to know what consequences will attach
to their conduct. When Congress passes a vague law, the
role of eourts under our Constitution is not to fashion a
new, clearer law to take its place, but to treat the law as a
nullity and invite Congress to try again.

Today we apply these principles to 18 U. S. C. §924(c).
That statute threatens long prison sentences for anyone
who uses a firearm in connection with certain other federal
crimes. But which other federal crimes? The statute’s
residual clause points to those felonies “that by [their]

nature, involv[e] a substantial risk that physical force

st
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against the person or property of another may be used in
the course of committing the offense.” §924(c)(3)(B). Even
the government admits that this language, read in the
way nearly everyone (including the government) has long
understood it, provides no reliable way to determine which
offenses qualify as crimes of violence and thus is unconsti-
tutionally vague. So today the government attempts a
new and alternative reading designed to save the residual
clause. But this reading, it turns out, cannot be squared
with the statute’s text, context, and history. Were we to
adopt it, we would be effectively stepping outside our role
as judges and writing a new law rather than applying the
one Congress adopted.

I

After Maurice Davis and Andre Glover committed g
string of gas station robberies in Texas, a federal prosecu-
tor charged both men with multiple counts of robbery
affecting interstate commerce in violation of the Hobbs
Act, 18 U. 8. C. §1951(a), and one count of conspiracy to
commit Hobbs Act robbery. The prosecutor also charged
Mzr. Davis with being a felon in possession of a firearm. In
the end, a jury acquitted Mr. Davis of one robbery charge
and otherwise found the men guilty on all counts. And
these convictions, none of which are challenged here,
authorized the court to impose prison sentences of up to 70
years for Mr. Davis and up to 100 years for Mr. Glover.

But that was not all. This appeal concerns additional
charges the government pursued against the men under
§924(c). That statute authorizes heightened criminal
penalties for using or carrying a firearm “during and in
relation to,” or possessing a firearm “in furtherance of,”
any federal “crime of violence or drug trafficking crime.”
§924(c)(1)(A). The statute proceeds to define the term
“crime of violence” in two subparts—the first known as the

——
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According to §924(c)(3), a crime of violence is “an offense
that is a felony” and

“A) has as an element the use, attempted use, or L
threatened use of physical force against the person or
property of another, or

“(B) that by its nature, involves a substantial risk that
physical force against the person or property of an-
other may be used in the course of committing the
offense.”

Violators of §924(c) face a mandatory minimum sentence
of five years in prison, over and above any sentence they
receive for the underlying crime of violence or drug traf-
ficking crime. The minimum sentence rises to 7 years if
the defendant brandishes the firearm and 10 years if he
discharges it. "Certain types of weapons also trigger en-
hanced penalties—for example, a defendant who uses a
short-barreled shotgun faces a minimum sentence of 10
years. And repeat violations of §924(c) carry a minimum
sentence of 25 years.!

At trial, the government argued that Mr. Davis and My,
Glover had each committed two separate §924(c) violations
by brandishing a short-barreled shotgun in connection
with their erimes, Here, too, the jury agreed. These con-
victions yielded a mandatory minimum sentence for each
man of 35 years, which had to run consecutively to their
other sentences. Adding the §924(c) mandatory mini-
mums to its discretionary sentences for their other crimes,
the district court ultimately sentenced Mr. Glover to more

"When this case wag tried, a defendant convicted of two §924(c) viola-
tions in a single prosecution faced a 25-year minimum for the second
violation, See Dealv. United States, 508 U, 8, 129, 132 (1993); §1(ax1),
112 Stat. 8469. In 2018, Congress changed the law so that, going
forward, only a second §924(c) violation committed “after a prior
{§924(c)] conviction ... has become final” wil] trigger the 28-year
minimum. Pub. L. 115-891, §403(a), 132 Stat. 5221.
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than 41 years in prison and Mr. Davis to more than 50
years,

On appeal, both defendants argued that §924(c)’s resid-
ual clause is unconstitutionally vague. At first, the Fifth
Circuit rejected the argument. United States v. Davis, 677
Fed. Appx. 933, 936 (2017) (per curiam). But after we
vacated its judgment and remanded for further considera-
tion in light of our decision in Sessions v. Dimaya, 584
U. 8. __ (2018), striking down a different, almost identi-
cally worded statute, the court reversed course and held

924(c)(3)(B) unconstitutional, 903 F. 3d 483, 486 (2018)
(per curiam), It then held that Mr. Davis’s and Mr. Glov-
er’s convictions on one of the two §924(c) counts, the one
that charged robbery as a predicate crime of violence,
could be sustained under the elements clause. But it held
that the other count, which charged congpiracy as a predi-
cate crime of violence, depended on the residual clause;
and so it vacated the men’s convictions and sentences on
that count.

* Because the Fifth Cireuit’s ruling deepened a dispute
among the lower courts about the constitutionality of

§924(c)’s residual clause, we granted certiorari to resolve
the question. 586 U. 8, ___ (2018).2

II

Our doctrine prohibiting the enforcement of vague laws
rests on the twin constitutional pillars of due process and
separation of powers. See Dimaya, 584 U. S,at __—~_

(plurality opinion) (slip op., at 4-5); id., at _ ~ _

*Compare United States v. Simms, 914 F. 8d 228, 286-246 (CA4
2019) (en banc), United States v. Salas, 889 F. 3d 681, 685-686 (CA1D
2018), and United States v. Eshetu, B98 F. 3d 86, 37-38 (CADC 2018)
(holding that §924(c)(8)(B) is vague), with United States v. Douglas, 907
F. 3d 1, 11-16 (CA1 2018), Ovalles v. United States, 905 F. 3d 1281,
1240-1252 (CA11 2018) (en banc), and United States v. Barrett, 903
F. 3d 166, 178-184 (CA2 2018) (taking the opposite view). :

#1612
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(Gorsucw, J., concurring in part and concurring in judg-
ment) (slip op., at 2-9). Vague laws contravene the “firgt
essential of due process of law” that statutes must give
people “of common intelligence” fair notice of what the law
demands of them. Connally v. Genergl Constr. Co., 269
U. S. 385, 391 (1926); see Collins v. Kentucky, 234 U. 8.
634, 638 (1914). Vague laws also undermine the Constity-
tion’s separation of powers and the democratic sgelf.
governance it aims to protect. Only the people’s elected
representatives in the legislature are authorized to “make
an act a crime.” United States v, Hudson, 7 Cranch 32, 34
(1812). Vague statutes threaten to hand responsibility for
defining crimes to relatively unaccountable police, prose-
cutors, and judges, eroding the people’s ability to oversee
the creation of the laws they are expected to abide. Sege
Kolender v. Lawson, 461 U. S, 352, 357-358, and n. 7
(1983); United States v. L. Cohen Grocery Co., 255 U. 8.
81, 89-91 (1921); United States v. Reese, 92 U. 8. 214, 221
(1876).

" In recent years, this Court has applied these principles
to two statutes that bear more than a passing resemblance
to §924(c)(8)(B)’s residual clause. In Johnson v. United
States, 576 U. 8. — '(2015), the Court addressed the
residual clause of the Armed Career Criminal Act (ACCA),
which defined a “violent felony” to include offenses that
presented a “serious potential risk of physical injury to
another,” §924(e)(2)(B)(1i). The ACCA’s residual clause
required judges to use a form of what we've called the
“categorical approach” to determine whether an offense
qualified as a violent felony. Following the categorical
approach, judges had to disregard how the defendant
actually committed his crime, Instead, they were required
to imagine the idealized “ordinary case’” of the defend-
ant’s crime and then guess whether a “‘serious potential
risk of physical injury to another’” would attend its com-
mission. Id., at ___ (slip op., at 4). Johnson held this

XD
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judicial inquiry produced “more unpredictability and
arbitrariness” when it comes to specifying unlawful con-
duct than the Constitution allows. Id,at __ - _ (slip op.,
at 5-6).

Next, in Sessions v. Dimaya, we considered the residual
clause of 18 U. 8. C. §16, which defines a “crime of vio-
lence” for purposes of many federal statutes. Like
§924(c)(3), §16 contains an elements clause and a residual
clause. The only difference is that §16’s elements clause,
unlike §924(c)(3Ys elements clause, isn’t limited to felo-
nies; but there’s no material difference in the language or
scope of the statutes’ residual clauses.®* As with the
ACCA, our precedent under §16’s residual clause reguired
courts to use the categorical approach to determine
whether an offense qualified as a crime of violence. Di-
maya, 584 U, S, at __— (slip op., at 2-3); see Leocal v.
Ashceroft, 543 U. 8. 1, 7, 10 (2004). And, again as with the
ACCA, we held that §16’s residual clause was unconstitu-

. tionally vague becalise it required courts “to picture the
kind of conduct that the crime involves in the ordinary
case, and to judge whether that abstraction presents some
not-well-speciﬁed-yet—sufﬁciently—large degree of risk”
Dimaya, 684 U. 8., at __ (slip op., at 11) (internal quota-
tion marks omitted).

What do Johnson and Dimaya have to say about the
statute before us? Those decisions teach that the imposi-
tion of criminal punishment can’t be made to depend on a
judge’s estimation of the degree of risk posed by a erime’s
Imagined “ordinary case.” But does §924(c)(38)(B) require
that sort of inquiry? The government and lower courts

3Bection 16 provides that the term “erime of violence” means “(a) an
offense that has as an element the use, attempted use, or threatened
use' of physical force against the person or property of another, or
() any other offense that iz o felony and that, by its nature, involves a
substantial risk that physical force against the person or property of
another may be used in the course of committing tHe offense.”
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have long thought so. For years, almost everyone under-
stood §924(c)(3)(B) to require exactly the same categorical
approach that this Court found problematic in the residual
clauses of the ACCA and §16.4 Today, the government
acknowledges that, if thig understanding is correct, then
§924(c)(3)(B) must be held unconstitutional too.

But the government thinks it has now found a way
around the problem. In the aftermath of our decisions
holding the residual clauses of the ACCA and §16(b) un-
constitutionally vague, the government “abandon[ed] its
longstanding position” that §924(c)(3)(B) requires a cate-
gorical analysis and began urging lower courts to “adopt a
new_‘case specific’ method” that would look to “the ‘de-
fendant’s actual conduct’ in the predicate offense.” 903
F. 3d, at 485, Now, the government tries the same strat-
egy in this Court, asking us to abandon the traditional
categorical approach and hold that the statute actually
commands the government’s new case-specific approach.
So, while the consequences in this case may be of constitu-
tional dimension, the rea] question before us turns out to
be one of pure statutory interpretation.

In approaching the parties’ dispute over the statute’s
meaning, we begin by acknowledging that the government

8ee, e.g., United States v, Acosta, 470 F. 3d 132, 134-135 (CA2
2008); United States v. Butler, 496 Fed. Appx. 168, 161 (CA3 2012);
United States v. Fuertes, 805 F. 3d 485, 498 (CA4 2015); United States
v. Williams, 343 F. 3d 423, 431 (CA5 2003); Evans v. Zych, 644 F. 8d
447, 453 (CA6 2011); United States v. Jackson, 865 F. 3d 946, 952 (CA7
2017), vacated and remanded, 584 U. S, _ (2018); United States v.
Moore, 38 F. 3d 977, 979-980 (CAS8 1994); United States v. Amparo, 68
F. 3d 1229, 1225-1226 (CA9 1995); United States v. ‘Munro, 394 F. 3d
865, 870 (CA10 2005); United States v. McGuire, 706 F, 3d 1333, 1336
1337 (CA11 2018); United States v. Kennedy, 133 F. 3d 53, 56 (CADC
1998); see also Ovalles v. United States, 905 F. 3d 1231, 1295 (CA11
2018) (er banc) (J. Pryor, J., dissenting) (“For years, and even after
Joknson, the government consistently has urged that we apply a
categorical approach to §924(c)”).
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is right about at least two things. First, a case-gpecific
approach would avoid the vagueness problems that
doomed the statutes in Johnson and Dimaya. In those
cases, we recognized that there would be no vagueness
problem with asking a jury to decide whether g defend-
ant’s “‘real-world conduct’” created a substantial rigk of
physical violence. Dimaya, 584 T, S,at_ — (slip op.,
at 10-11); see Johnson, 576 U. S,at__, (slip op., at 6,
12). Second, a case-specific approach wouldn’t yield the
same practical and Sixth Amendment complications under
§924(c) that it would have under the ACCA or §16. Those
other statutes, in at least some of their applications, re-
quired a judge to determine whether a defendant’s prior
conviction was for a “crime of violence” or “violent felony.”
In that context, a case-specific approach would have en-
tailed “reconstruct[ing], long after the original conviction,
the conduct underlying that convietion.” Id, at __ (slip
0p., at 13). And having a judge, not a jury, make findings
about that underlying conduct would have “raise[d] seri-
ous Sixth Amendment concerns,”  Descamps v. United
States, 570 U. 8, 254, 269-270 (2013). By contrast, a
§924(c) prosecution focuses on the conduct with which the
defendant is currently charged. The government already
has to prove to a jury that the defendant committed ail the
acts necessary to punish him for the underlying crime of
violence or drug trafficking crime. So it wouldn’t be that
difficult to ask the jury to make an additional finding
about whether the defendant’s conduct also created a
substantial risk that force would be used.

But all this just tells ug that it might have been a good
idea for Congress to have written a residual clauge for
§924(c) using a case-specific approach. It doesn’t tell us
whether Congress actually wrote such a clause, To an-
swer that question, we need to examine the statute
context, and history. And when we do that, it becomes
clear that the statute simply cannot support the govern-
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. ment’s newly minted case-specific theory.

I
A

" Right out of the gate, the government faces g challenge.
This Court, in a unanimous opinion, has already read the
nearly identical language of 18 U. S. C. §16(b) to mandate
a categorical approach. And, importantly, the Court did so
without so much as mentioning the practical and constitu-
tional concerns described above. Instead, the Court got
there based entirely on the text. In Leocal, the Court
wrote:

“In determining whether petitioner’s conviction falls
within the ambit of §16, the statute directs our focus
to the ‘offense’ of conviction. See §16(a) (defining a
erime of violence as ‘an offense that has as an element
the use ... of physical force against the person or
broperty of another’ (emphasis added)); §16(b) (defin-
ing the term as ‘any other offense that is a felony and
that, by its nature, involves a substantial risk that
physical force against the person or property of an-
other may be used in the course of committing the
offense’ (emphasis added)). This language requires us
to look to the elements and the nature of the offense of
conviction, rather than to the particular facts relating
to petitioner’s crime.” 543 U. 8., at 7.

Leocal went on to suggest that burglary would always be a
crime of violence under §16(b) “because burglary, by its
nature, involves a substantial risk that the burglar will
use force against a victim in completing the crime,” re-
gardless of how any particular burglar might act on a
specific occasion. Id., at 10 (emphasis added); see also
Dimaya, 584 U. 8., at — (8lip op,, at 14) (plurality opin-
ion) (reaffirming that “§16(b)’s text . . . demands a categor-
ical approach”). And what was true of §16(b) seems to us

Onsskopher Bogot
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at least as true of §924(c)(3)(B): It’s not even close; the
statutory text commands the categorical approach.

Consider the word “offense.” It's true that “in ordinary
speech,” this word can carry at least two possible mean-
ings. It can refer to “a generic crime, say, the crime of
fraud or theft in general,” or it can refer to “the specific
acts in which an offender engaged on a specific occasion.”
Nijhawan v. Holder, 557 U. 8. 29, 33-34 (2009). But the
word “offense” appears just once in §924(c)(3), in the stat-
ute’s prefatory language. And everyone agrees that, in
connection with the elements clause, the term “offense”
carries the first, “generic” meaning. Cf. id., at 36 (similar
language of the ACCA’s elements clause “refers directly to
generic crimes”). So reading this statute most naturally,
we would expect “offense” to retain that same meaning in
connection with the residual clauge, After all, “[iln all but
the most unusual situations, a single use of a statutory
phrase must have a fixed meaning.” Cochise Consultancy,
Inc. v. United Siates ex rel. Hunt, 587 U. S. — —_(2019)
(slip op., at 5).

To prevail, the government admits it must persuade us
that the singular term “offense” bears a split personality
in §924(c), carrying the “generic” meaning in connection
with the elements clause hut then taking on the “specific
act” meaning in connection with the residual clause. And,
the government suggests, this isn’t quite as implausible as
it may sound; sometimes the term “offense” can carry both
meanings simultaneously. To illustrate its point, the
government posits a statute defining a “youthful gun
crime” as “an offense that has as an element the use of.a
gun and is committed by someone under the age of 21.”
Tr. of Oral Arg. 16. This statute, the government sug-
gests, would leave us little choice but to understand the
single word “offense” as encompassing both the generic
crime and the manmer of its commission on a specific
occasion. To which we say: Fair enough, It’s possible for

Cherd bo ?\u,/ /’Ede,éﬁ_
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surrounding text to make clear that “offense” carries a
double meaning. But absent evidence to the contrary, we
presume the term is being used consistently. And nothing
in §924(c)(3)(B) comes close to rebutting that presumption,

Just the opposite. The language of the residual clause
itself reinforces the conclusion that the term “offense”
carries the same “generic” meaning throughout the stat-
ute. Section 924(c)(3)(B), just like §16(b), speaks of an
offense that, “by its nature,” involves a certain type of risk.
And that would be an exceedingly strange way of referring
to the circumstances of a specific offender’s conduct, As
both sides agree, the “nature” of a thing typically denotes
its “‘normal and characteristic quality,’” Dimaya, 584
U.8,at___ (slip op., at 14) (quoting Webster's Third New
Internationa) Dictionary 1507 (2002)), or its “basic or
inherent features,”” United States v, Barrett, 903 F. 34
166, 182 (CA2 20 18) {(quoting Oxford Dictionary of English
1183 (A. Stevenson ed., 3d ed. 2010)). Soin plain English,
when we speak of the nature of an offense, we're talking
about “what an offense normally—or, as we have repeat-
edly said, ‘ordinarily’—entails, not what happened to occur
On one occasion.” Dimaya, 584 U.S,at (slip op., at
14); see Leocal, 543 . S, at 7 (contrasting the “nature of
the offense” with “the particular facts [of] petitioner’s
crime”).s

Once again, the government asks us to overlook this
obvious reading of the text in favor of a strained one, It
suggests that the statute might be referring to the “na-

5The government’s own regulations reflect this understanding of the
ordinary meaning of “by its nature.” A Department of Justice regula-
tion provides that an inmate is not eligible for early release if he was
convicted of an offense “that, by its nature or conduct, presents a
serious potential risk of physical force” 28 CF¥R §560.55(b)(5)Gii)
(2017) (emphasis added); see Bush v. Pitzer, 183 F. 34 455, 468 (CA7
1997) (denying early release because “Ic]lonspiracy does not by its
‘nature’ present a serious risk; but Bush’s ‘conduct’ did so”).
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gress would have used the phrase “by its nature” at all,
The government suggests that “by its nature” keeps the
focus on the offender’s conduct and excludes evidence
about his personality, such as whether he has violent
tendencies. But even without the words “by its nature,”

Cf. Fed. Rule Evid. 404.

Things become clearer yet .when we consider
§924(c}(3)(BY’s role in the broader context of the federal
criminal code. As we've explained, the language of
§924(c)(3)(B) is almost identical to the language of §16(b),
which this Court hag read to mandate g categorical ap-
proach. And we normally presume that the same lan-
guage in related statutes carries a consistent meaning.
See, e.g., Sullivan v. Stroop, 496 U. 8. 478, 484 (1990).

This case perfectly illustrates why we do that. There
are dozens of federal statutes that use the phrase “crime of
violence” to refer to presently charged conduct rather than
a past conviction. Some of thoge statutes cross-reference
the definition of “crime of violence” in §924(c)(3), while
others are governed by the virtually identical definition in
§16. The choice appears completely random. Reading the '
similar language in §924(c)(3)(B) and §16(b) similarly
yields sensibly congruent applications across all thege
other statutes. But if we accepted the government’s invi-
tation to reinterpret §924(c)(8)(B) as alone endorsing a
case-specific approach, we would produce a series of seem-
ingly inexplicable results.

Take just a few examples. If the government were right,
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Congress would have mandated the case-specific approach
in a prosecution for providing explosives to facilitate a
crime of violence, 18 U. S.C. §844(0), but the (now-
invalidated) categorical approach in g Prosecution for
providing information about explosives to facilitate a
crime of violence, §842(p}(2). It would have mandated the
case-specific approach in g prosecution for using false
identification documents in connection with a crime of
violence, §1028(b)(3)(B), but. the categorical approach in a

giving a minor a handgun to use jn a crime of violence,
§924(a)(6)(B) (). It would have mandated the case-gpecific
approach in a prosecution for traveling to another State to
acquire a firearm for use in a crime of violence, §924(g),
but the categorical approach in a prosecution for traveling
to another State to commit g crime of violence, §1952(a)(2).
And it would have mandated the case-specific approach in
a prosecution for carrying armor-piercing ammunition in
connection with a crime of violence, §924(c)(5), but the
categorical approach in a prosecution for carrying a fire-
arm while “in possession of armor piercing ammunition
capable of being fired in that firearm” in connection with a
crime of violence, §929(a)(1).

There would be no rhyme or reason to any of this. Nor
does the government offer any plausible account why
Congress would have wanted courts to take such dramat;-
cally different approaches to classifying offenses as crimes
of violence in these various provisions. To hold, as the
government urges, that §16(b) requires the categorical
approach while §924(c)(3)(B) requires the case-specific
approach would make a hash of the federal criminal code,
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C

Section 924(c)(8)(BY’s history provides still further evi-
dence that it carries the same categorical-approach com-
mand as §16(b). It’s no accident that the language of the
two laws is almost exactly the same. The statutory term
“erime of violence” traces its origins to the Comprehensive
Crime Control Act of 1984. There, Congress enacted the
definition of “crime of violence” in §16. §1001(a), 98 Stat.
2136. It also “employed the term ‘erime of violence’
numerous places in the Act,” Leocal, 543 1. S., at 6, in-
cluding in §924(c). §1005(a), 98 Stat. 2138, At that time,
Congress didn’t provide a separate definition of “crime of
violence” in §924(c) but relied on §16’s general definition.
The two statutes, thus, were originally designed to be read
together.

Admittedly, things changed a bit over time, Eventually,
Congress expanded §924(c)’s predicate offenses to include
drug trafficking crimes as well as crimes of violence.
§§104(2)2)®B)—(C), 100 Stat. 457. When it did so, Con-
gress added g subsection-specific definition of “drug traf-
ficking crime” in §924(c)(2)—and, perhaps thinking that
both terms should be defined in the same place, it also
added a subsection-specific definition of “crime of violence”
in §924(c)(3). §104(2)(2)(P), id., at 457. But even then,
Congress didn’t write g new definition of that teym. In-
stead, it copied and pasted the definition from §16 without
making any materia] changes to the language of the re.
sidual clause. The government suggests that, in doing so,
Congress “‘intentionally separated” and “decoupled” the
two definitions, Brief for United States 34, 37. But im-
porting the residual clause from §16 into §924(c)(3) almost
word for word would have been a bizarre way of suggest-
ing that the two clauses should bear drastically different
meanings. Usually when statutory language “‘s obviously
transplanted from . . . other legislation,”” we have reason
to think “4it brings the old soil with it.”” Sekhar v. United
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States, 570 U. 8. 729, 733 (2013),

What’s more, when Congress copied §16(b)’s language
into §924(c) in 1986, it proceeded on the premise that the
language required a categorical approach. By then courts
bad, as the government puts it, “begluln to settle” on the
view that §16(b) demanded a categorical analysis, Brief
for United States 36-37. Of particular significance, the
Second Circuit, along with a number of district courts, had
relied on the categorical approach to hold that selling
drugs could never qualify as a crime of violence because

and thus “does not by its nature involve substantial risk
that physical violence will be used.” United States v. Digz,
778 F. 2d 86, 88 (1985). Congress moved quickly to abro-
gate those decisions, But, notably, it didn’t do 80 by direct-

matically trigger §924 benalties, regardless of the risk of
violence that attends them. §§104(a)(2)(B)—(C), 100 Stat.
457.

The government’s reply to this development misses the
mark. The government argues that §16(b) had not ac-
quired such a well-settled judicial construction by 1986
that the reemactment of its language in §924(c)(3)(B)
should be presumed to have incorporated the same con.
struction. We agree. See Jerman v, Carlisle, MecNellie,
Rini, Kramer & Ulrich, L. P. A., 559 U. 8. 578, 590 (2010)
(interpretations of three courts of appeals “may not have
‘settled’ the meaning” of a statute for Purposes of the
reenactment canon). But Congress in 1986 did more than
just reenact language that a handfyl of courts had inter-
preted to require the categorical approach. It amended
§924(c) specifically to abrogate the results of those deci-
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sions, without making any attempt to overturn the cate-
gorical reading on which they were based. Ang that would
have been an odd way of Proceeding if Congress had
thought the categorical reading erroneous,

There’s yet one further and distinct way in which
§924(c)’s history undermines the government’s case-
specific reading of the residual clause, Ag originally en-
acted in 1968, §924(c) prohibited the use of a firearm in
connection with any federal felony, §102, 82 Stat, 1224,
The 1984 amendments narrowed §924(c) by limiting its
predicate offenses to “erimes of violence.” But the case-
specific reading would g0 a long way toward nullifying
that limitation and restoring the statute’s original
breadth, After all, how many felonijes don’t involve a

Recognizing this difficulty, the government assures ug
that a jury wouldnt be allowed to find a felony to be a
crime of violence solely because the defendant used a
firearm, although it could consider the firearm ag g “fac-
tor.” Tr. of Oral Arg. 8. But the government identifies no
textual basis for thig rule, and exactly how it would work
In practice is anyone’s guess. The government says, for
example, that “selling counterfeit handbags” while carry-
ing a gun wouldn’t he a crime of violence under its ap-
proach. Id., at 9. But why not? Because the cdunterfeit-
handbag trade is so inherently peaceful that there’s no
substantial risk of a violent confrontation with dissatisfied
customers, territorial competitors, or dogged police offic-
ers? And how are jurors supposed to determine that? The
defendant, presumably knew the rigks of his trade, and he
chose to arm himself See United States v. Simms, 914
F. 3d 229, 247-248 (CA4 2019) (en banc) (refusing to
“condem|n] jurers to such an ill-defined inquiry”). Even
granting the government itg handbag example, we suspect
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its approach would result in the vast majority of federal
felonies becoming potential predicates for §924(c) charges,
contrary to the limitation Congress deliberately imposed
when it restricted the statute’s application to crimes of
violence,

D
With all this statutory evidence now arrayed against it,

the government answers that it should prevail anyway
because of the canon of constitutional avoidance. Maybe
the case-specific approach doesn’t represent the best read-
ing of the statute—but, the government insists, it is our
duty to adopt any “ ‘fairly possible’ reading of a statute to
save it from being held unconstitutional. Brief for United
States 45.6

We doubt, however, the canon could play a proper role
in this ease even if the government’s reading were “possi-
ble.” True, when presented with two “fair alternatives,”
this Court has sometimes adopted the narrotwer construc-
tion of a crimina] statute to avoid having to hold it uncon-
stitutional if it were construed more broadly. United
States v, Rumely, 345 U. S. 41, 45, 47 (1953); see, eg.,
Skilling v. United States, 561 T, 8. 358, 405-406, and
n. 40 (2010); United States v. Lanier, 520 U. 8. 268, 265~
267, andn. 6 (1997). But no one before us has identified a
case in which this Court hag invoked the canon to expand
the reach of a eriminal statute in order to save it. Yet that

8There are at least two different canons of construction that some-
times go by the name “constitutional aveidance.” The one the govern-
ment invokes here ig perhapg better termed the presumption of consti-
tutionality. Of long lineage, it holds that courts should, if possible,
interpret ambiguous statutesto avoid rendering them unconstitutional,
see, e.g., Parsons v. Bedford, 3 Pet. 438, 448-449 (1830) (Btory, J.), and
it is distinet from the more modern (and more debated) constitutional
doubt canon, which suggests courts should construe ambiguous statutes

Cheistogher Roach
& 07673

33



18 UNITED STATES v. DAVIS

Opinion of the Court

is exactly what the government seeks here. Its cage-
specific reading would cause §924(c)(3)(B)’s benalties to
apply to conduct they have not previously been understood
to reach: categorically nonviolent felonies committed in
violent ways, See Simms, 914 F. 3d, at 256-257 (Wynn,
., concurring). B

Employing the avoidance canon tg expand a criminal
statute’s scope would rigk offending the very same due
Process and separation-of-powers principles on which the
vagueness doctrine itself rests, See supra, at 4-5, Every-
one agrees that Mr. Davis and Mr, Glover did many things
that Congress had declared to be crimes; and no matter
how we rule today, they will face substantial prison sen-
tences for those offenses. But does §924(c)(3)(B) require
them to suffer additional punishment, on top of everything
else? Even if you think it's possible to read the statute to
impose such additional punishment, it’s impossible to say
that Congress surely intended that result, or that the law
gave Mr. Davis and Mr. Glover fair warning that §924(c)’s
mandatory penalties would apply to their conduct. Re-
spect for due process and the separation of powers sug-
gests a court may not, in order to save Congress the trou.

"The government claims to have found cases invoking the canon to
expand a statute’s reach, but none actually stands for that Proposition,

States v. Culbert, 436 U. S. 371, 379 (1978) (finding statute clear and
refusing to “manufacture ambiguity where none exists"); United States
v. Shreveport Grein & Elevator Co., 287 U, 8. 77, 82-83 (1932) (finding
statute unambiguous and construing it according to “the natural import
of its terms”. And the dissent, despite compiling a page-long list of
constitutional avoidance cases spanning “more than 200 years,” post, at
25-28, has been unable to find any better examples, See post, at 29-30
(opinion of KAvANAUGH, J.).
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ble of having to write a new law, construe a_criminal
statute to penalize conduet it does not clearly proscribe,
Employing the canon as the government wishes would

not much less old than” the task of statutory “construction
itself.” United States v. Wiltberger, 5 Wheat. 76, 95 (1820)
(Marshall, C.J). And much like the vagueness doctrine,
it is founded on “the tenderness of the law for the rights of
individuals” to fair notice of the law “and on the plain
principle that the power of punishment is vested in the
legislative, not in the judicial department.” Ibid.; see
Lanier, 520 U. S., at 2656-266, and n. 5. Applying consti-
tutional avoidance to narrow a criminal statute, ag this
Court hasg historically done, accords with the rule of lenity.
By contrast, using the avoidance canon instead to adopt a
Inore expansive reading of a criminal statute would place
these traditionally sympathetic doctrines at war with one
another,8 '

:

v
What does the dissent have to say about all this? It
starts by emphasizing that §924(c)(3)(B) has been used in
“tens of thousands of federal prosecutions” since its en-
actment 38 years ago. Post, at 2 (opinion of KAvVANAUGH,
J.). And the dissent finds it “surprising” and “extraordi.
nary” that, after all those prosecutions over all that time,
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the statute could “suddenly” be deemed unconstitutional.
Post, at 2-8, But the government concedes that
§924(c)(3)(B) is un onstitutional if it means what everyone

ades. And if we could do that, it would indeed be “surpris-
ing” and “extraordinary.”

The dissent defends giving this old law a new meaning
by appealing to intuition. It suggests that a categorical
reading of §924(c0)(3)(B) is “annatural” because “ilIf you

spond, ‘Well, tell me how it went down—whar happened?”
Post, at 13 (some internal quotation marks omitted).
Maybe so. But the language in the statute before us isn’t
the language posited in the dissent’s push poll. Section
924(c)(3)(B) doesn’t ask about the risk that “; particular
crime posed” but about the risk that an “offense . . . by its
nature, involves,” And a categorical reading of this cate-
gorical language seemed anything but “unnatural” to the
unanimous Court in Leocql or the plurality in Dimaya.9
Nor did the government think the categorical reading of
§924(c)(3)(B) “unnatural when it embraced that reading
for decades.’' The dissent asks us to overlook the govern-
ment’s prior view, explaining that the government only
defended a categorical reading of the statute “when it did
not matter for constitutional vagueness purposes”—that
is, before Johnson and Dimaya identified constitutional
problems with the categorical approach. Post, at 34, But

9To be sure, the digsent suggests that Leocal and Dimaya adopted a
categorical reading simply to avoid Practical and constitutiona] prob-
lems. Post, at 15-16, 28, and n. 23, But, as we have seen, this too is
mistaken. Leocal did not even mention those problems, and Dimaya
held that the text demanded a categorical approach. See supra, at 9.
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isn’t that exactly the point? Isn't it at least a little reveal-
ing that, when the government had no motive to concoct
an alternative reading, even it thought the best reading of
§924(c)(3)(B) demanded a categorical analysis?

" If this line of attack won’t wark, the dissent tries another.
by telling us that we have “not fully accountfed] for the
long tradition of substantial-risk criminal statutes.” Post,
at 34. The dissent proceeds to offer a lengthy bill of par-
ticulars, citing dozens of state and federal laws that do not

. use the categorical approach. Post, at 7-10, and nn. 4-17.
But what does this prove? Most of the statutes the dissent
cites impose penalties on whoever “creates,” or “engages in
conduct that creates,” or acts under “circumstances that
create” a substantial risk of harm; others employ- similar
language. Not a single one imposes penalties for commit-
ting certain acts during “an offense . . . that by its nature,
involves” a substantial risk, or anything similar. March-
ing through the dissent’s own catalog thus only winds up
confirming that legislatures know how to write risk-based
statutes that require a case-specific analysis—and that
§924(c)(3)(B) is not a statute like that.

When the dissent finally turns to address the words
Congress actually wrote in §924(c)(3)(B), its main argu-
ment seems to be that a categorical reading violates the
canon against superfluity. On this account, reading “of.
fense” generically in connection with the residual clauge
makes the residual clause “duplicate” the elements clause
and leaves it with “virtually nothing” to do. Post, at 20,
But that is a surprising assertion coming from the dissent,
which devotes several pages to describing the “many”
offenders who have been convicted under the residual
clause using the categorical approach but who “might not”
be prosecutable under the elements clause, Post, at 30-33.
It is also wrong. As this Court has long understood, the
residual clause, read categorically, “sweeps more broadly”
than the elements clause—potentially reaching offenses,
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like burglary, that do not have violence as an element but
that arguably create g substantial risk of viclence, Leocal,
643 U. 8., at 10. So even under the categorical reading,
the residual clause ig far from superfluoug.

Without its misplaced reliance on the superfluity canon,
there is little left of the dissent’s textual analysis. The
dissent asserts that the phrase “by its nature” must
“focufs] on the defendant’s actual- conduct”—hut only
because this “follows” from the dissent’s earlier (and mis-
taken) superfluity argument. Post, at 91. Next, the dis-
sent claims that “the word ‘Involves’ and “the phrase ‘in
the course of committing the offense’ hoth support a case-
specific approach. Post, at 22. But these words do not
favor either reading: It is just as natural to ask whether
the offense of robbery ordinarily “involves” g substantial
risk that violence will be used “in the course of committing
the offense” as it is to ask whether a particular robbery
“involved” a substantial risk that violence would be used
“in the course of committing the offenge” If anything, the
statute’s use of the present and not the past tenge lends
further support to the categorical reading.10 The dissent
thinks it significant, too, that the statute before us “does
not use the term ‘conviction,'” bost, at 23; but that word is
hardly a Prerequisite for the categorical approach, as
Dimaya makes clear. Remarkably, the dissent hag noth-

19The dissent claims that Taylor v. United States, 495 U. 8. 575
(1990), and Nijhqwen v. Holder, 557 U, 8. 29 (2009), pointed to “the
absence of the word ‘involved’” as one yeason te adopt a categorical

refers to a crime “that ‘has as an element’—not any crime that, in a
particular cage, involves—the use or threat of force,” 495 17, S., at 600.
All the work in that sentence was being done by the phrase “in a
particular case,” not by the word “involves.” And Nijhawan noted that
the Court had construed the ACCA’s residual clause, which refers to
erimes “that ‘involvfe] conduct that presents a serious potential risk of
physical injury,” to require the categorica] approach. 557 U. 8., at 36.
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ing at all to say about §924(c)(3)’s history or its relation-
ship with other criminal statutes; it just ignores those
arguments. And when it- comes to the constitutional
avoidance canon, the dissent does not even try to explain
how using that canon to criminalize conduct that isn’
criminal under the fajrest reading of a statute might be
reconciled with traditional principles of fair notice and
separation of powers, Instead, the dissent seems willing
to consign “‘thousands’™” of defendants to prison for
“y,ears—potentia]ly decades,” not because it is certain or
even likely that Congress ordained those benalties, but
because it is merely “possible” Congress might have done
so. Post, at 30, 33-84. In our republic, a speculative
possibility that a man’s conduct violated the law should
never be enough to justify taking his liberty.

In the end, the dissent is forced to argue that holding
§924(c)(3)(B) unconstitutional would invite “bad” social
policy consequences. Post, at 34, In fact, the dissent’s
legal analysis only comes sandwiched between a lengthy
paean to laws that impose severe bunishments for gun
crimes and a rogue’s gallery of offenses that may now be
punished somewhat less severely. See post, at 1-2, 30-34.
The dissent acknowledges that “the consequences cannot. -
change our understanding of the law.” Post, at 34. .But
what’s the point of all this talk of “bad” consequences if
not to suggest that judges should be tempted into reading
the law to satisfy their policy-goals? Even taken on their
own terms, too, the dissent’s policy concerns are consider-
ably overblown. While the dissent worries that our ruling
may elicit challenges to past §924(c) convietions, post, at
33, the dissent’s preferred approach—saving §924(c)(3)(B)
by changing its meaning—would also eall into question
countless convietions premised on the categorical reading.
And defendants whose §924(c) convictions are overturned
by virtue of today’s ruling will not even necessarily receive
lighter sentences: As this Court hag noted, when a defend- -
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ant’s §924(c) conviction is invalidated, courts of appeals
“routinely” vacate the defendant’s entire sentence on all
counts “so that the distriet court may increase the sep-
tences for any remaining counts” if such an increase is
warranted. Dean v. United States, 581 U. S. —
(2017) (slip op., at 5). '

Of course, too, Congress always remains free to adopt a
case-specific approach to defining crimes of violence for
purposes of §924(c)(3)(B) going forward. As Mr. Davis and
Mr. Glover point out, one easy way of achieving that goal
would be to amend the statute so it covers an ny that,
“based on the facts underlying the offense, involved a
substantial risk” that physical force against the person or
property of another would be used in the course of commit.-
ting the offense. Brief for Respondents 46 (quoting H. R.
7113, 115th Cong., 2d Sess. (2018); emphasis deleted); see
also Tr. of Oral Arg. 19 (government’s counsel agreeing
that thig language would offer “clearer” support for the
case-specific approach than the current version of the
statute does). The dissent’s catalog of case-specific, rigk-
based criminal statutes supplies plenty of other models
Congress could follow, Alternatively still, Congress might
choose to retain the categorical approach but avoid vague-
ness in other ways, such as by defining crimes of violence
to include certain enumerated offenses or offenses that
carry certain minimum penalties. All these options and
more are on the table. But these are options that belong
to Congress to consider; no matter how tempting, this
Court is not in the business of writing new statutes to
right every social wrong it may perceive,

*

We agree with the court of appeals’ conclusion that
924()(8)(B) is unconstitutionally vague. At the same
time, exactly what that kg Ing means for Mr. Davis and
Mr. Glover remains to be determined. After the Fifth'
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Circuit vacated their convictions and sentences on one of
the two §924(c) counts at issue, both men sought rehearing
and argued that the court should have vacated their sen-
tences on all counts, In response, the government con-
ceded that, if §924(c)(3)(B) is held to be vague, then the de-
fendants are entitled to a full resentencing, not just the
more limited remedy the court had granted them. The

1t is s0 ordered.
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Electronically File
02/08/2021 1,44 P

CLERK OF THE COUR]
PPOW
DISTRICT COURT
CLARK COUNTY, NEVADA
)

Christopher Roach,

Petitioner, Case No: A-21-829045-W

Department 24
Vs,
State of Nevada, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS

J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on

February 08, 2021. The Court has reviewed the Petition and has determined that a response would assist

the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and

good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,

answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS

34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the _12th day of April

,20 21,atthehourof

8:30 o'clock for further proceedings.

Dated this 8th day of February, 2021

PE7E 987 8748 341F

Erika Ballou
District Court Judge

1-
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CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA

Christopher Roach, Plaintiff{(s) CASE NO: A-21-829045-W
VS, DEPT. NO. Department 24

State of Nevada, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 2/9/2021

Christopher Roach #1076731 SDCC

P.O. Box 208
Indian Springs, NV, 89070
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Erika Ballou
District Judge
Department 24
LAS VEGAS, NV 89155

Electronically Filed
3/22/2021 4:59 PM
Steven D. Grierson

CLERK OF THE C(ﬂ‘
NOCH &Tu‘—-‘é

DISTRICT COURT
CLARK COUNTY, NEVADA
kkkd
Christopher Roach, Plaintiff(s) Case No.: A-21-829045-W
vs. C-14-300979-1
State of Nevada, Defendant(s) Department 24

NOTICE OF CHANGE OF HEARING

The hearing on Petition for Writ of Habeas Corpus, presently set for April 12, 2021, at 9
am has been moved to the, 12™ day of May, 2021 at 8:30 AM and will be heard by Judge
Erika Ballou.

By: /s/ Ghapu Uhighit
CHAPRI WRIGHT
JUDICTAL EXECUTIVE ASSISTANT

Case Number: A-21-829045-W

51




Rl - Y e T S

[ 35 TN N R NG TR NG TR NG N N TR N TN N TN N TR S S G O O G e e S 'y
W NN U R W N = DWW Yy WY =D

Electronically Filed
3/23/2021 10:53 AM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I""""""""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

KAREN MISHLER

Chief Deputy District Attorney
Nevada Bar #13730

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

CHRISTOPHER ROACH, aka
Christopher LeRoy Roach, #2757657

Petitioner,
CASENO: A-21-829045-W

DEPT NO: XXIV

_Vs_
THE STATE OF NEVADA,

Respondent.

STATE’S RESPONSE TO PETITION
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: MAY 12, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through KAREN MISHLER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authoritics in Response to Petitioner’s Petition for Writ Of
Habeas Corpus (Post-Conviction).

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/1
/1
/1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On September 22, 2014, CHRISTOPHER ROACH, aka Christopher LeRoy Roach
(hereinafter “Petitioner”) was charged by way of Information with CONSPIRACY TO
COMMIT ROBBERY (Category B Felony — NRS 200.380, 199.480); ROBBERY WITH USE
OF A DEADLY WEAPON (Category B Felony — NRS 200.380, 193.165); COERCION
(Category B Felony — NRS 207.190); POSSESSION OF STOLEN PROPERTY (Category C
Felony — NRS 205.275); and POSSESSION OF CREDIT OR DEBIT CARD WITHOUT
CARDHOLDER’S CONSENT (Category D Felony — NRS 205.690) for actions committed
on or between June 30, 2014 and July 1, 2014.

On March 11, 2015, Petitioner executed a Guilty Plea Agreement (“GPA”), in which
Petitioner agreed to plead guilty to reduced charges of one count each of ROBBERY WITH
USE OF A DEADLY WEAPON and CONSPIRACY TO COMMIT ROBBERY. The State
filed an Amended Information reflecting the agreed-upon charges on that same day.

On May 6, 2015, Petitioner appeared for sentencing. The Court adjudicated Petitioner
guilty, consistent with his GPA, and sentenced Petitioner as follows: Count 1 — sixty (60) to
on¢ hundred e¢ighty (180) months in the Nevada Department of Corrections, plus a consecutive
sixty (60) to one hundred eighty (180) months for the use of a deadly weapon, and Count 2 —
thirteen (13) to sixty (60) months imprisonment, consecutive to Count 1. The Court also gave
Petitioner credit for three hundred nine (309) days of time served. Petitioner’s Judgment of
Conviction was filed on May 12, 2015.

On May 12, 2015, Petitioner noticed his appeal from his Judgment of Conviction. On
December 18, 2015, the Nevada Supreme Court affirmed Petitioner’s Judgment of Conviction.
Remittitur issued on January 22, 2016.

On October 31, 2017, Petitioner filed a Petition for Writ of Habeas Corpus
(Postconviction) (his “First Petition™). The State filed its Response to Petitioner’s First Petition
on December 13, 2017. On January 10, 2018, the Court determined that Petitioner’s First

Petition was time-barred, with no good cause or prejudice shown to overcome Petitioner’s

2
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procedural defaults. The Court’s Findings of Fact, Conclusions of Law and Order was filed on
February 20, 2018.

On April 11, 2018, Petitioner filed another Petition for Writ of Habeas Corpus
(Postconviction) (his “Second Petition”). The State filed its Response to Petitioner’s Second
Petition on May 30, 2018. On June 27, 2018, the Court denied Petitioner’s Second Petition.
The Court’s Findings of Fact, Conclusions of Law and Order was filed on July 27, 2018.

On July 29, 2019, Petitioner filed a Motion to Correct an Illegal Sentence. The State
filed its Response to that Motion on August 16, 2019. On August 21, 2019, the Court denied
Petitioner’s Motion. The Court’s Order Denying Petitioner’s Motion was filed on September
16, 2019.

On May 27, 2020, Petitioner filed a second Motion to Modify and/or Correct Illegal
Sentence. The Court considered, and denied, Petitioner’s second such Motion on June 17,
2020. The Court’s Order of denial was filed on July 8, 2020.

On February 8, 2021, Petitioner filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction) (his “Third Petition”).

STATEMENT OF FACTS

The Court, in sentencing Petitioner, relied on the following summary of facts:

On June 30, 2014, an officer was contacted by a female victim who
advised she left work walking from the Rio Hotel when she was ran into three
males with one striking up a conversation. One asked for directions and as she
turned around to point out where to go, he grabbed her cell phone from her hand
and stated, “Bitch be quiet, we have a gun”. Suspect #2 male then lifted his shirt
and to expose a handgun in his waist. Suspect #1 male the grabbed her again and
took her fanny pack which contained the listed items. Suspect #1 asked for the
pin to her credit cards and cell phone. She stated she didn’t have the pin as the
cards were not hers. Suspect #1 stated “don’t lie to me bitch or we’ll shoot you”.
He then demanded she show the unlock code for the phone, so she did. Suspect
#1 then grabbed her arm again and started walking and told her to keep her
mouth shut and pushed her into the entryway of the Flamingo Palms Condos. He
then told her to walk backwards towards the Rio Casino and not to turn around
or they would shoot her. All three males then walked away. The victim walked
to her apartment and called 9-1-1. The victim was able to positively identify
suspect #1 as Christopher Roach. She stated he was the one who lifted up his
shirt and exposed the handgun. Suspect #2 was identified as Jeffery German who
was the one who physically grabbed her and took her fanny pack. And suspect
#3 was also identified as James Ivey who was standing nearby to block her
gsca ¢ and was ransacking her backpack. All three were subsequently arrested

or this crime.
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On July 1, 2014, the male and female victims stated they were sitting
inside the female’s vehicle in the parking lot of a local apartment complex when
the male observed three males approaching them wearing dark clothing. The
three males, who were later identified as Christopher Roach, Jeffery German and
James Ivey, Jr, ran towards them and Mr, Roach pointed a semi-automatic 9mm
at the male’s head. The male stepped back, and the female closed the door to her
vehicle. Mr. Roach then stated, “What you got in your pockets? At that time,
another unidentified male arrived on the scene and told the female to move from
the driver’s seat and get into the passenger seat. The male then placed his hand
around the back of her neck and squeezed while pushing her head forward. The
unidentified male then instructed the male to get into the rear passenger scat. As
he complied, Mr, Tvey entered the vehicle and sat to his right while Mr, Roach
entered and sat to his left and again pointed the 9mm handgun at his head. The
instructions were being given by the unidentified male who remained outside the
vehicle. Mr. German also remained outside the vehicle while acting as if he were
a look out. The unidentified male got into the driver’s seat and once again placed
his hand around the female’s neck. He squeezed and pushed her forward while
digging his nails into her neck which left a red abrasion and caused her not to be
able to look at him. The male then requested the female give him her money, her
credit cards and her driver’s license. She complied and gave him her $500 and
her credit and debit card.

The male then asked for both of their cell phones and the keys to the
female’s vehicle and her residence. The subjects then fled through the complex.
The male went to the entryway of the com{ﬂex and observed what appeared to
be a dark-colored Toyota Corolla or Tercel driving very slowly in front of the
complex. Due to the fact the female’s phone was an iPhone 5; 1t was able to be
tracked and was ultimately tracked to a local address where the defendants were
located in a vehicle.

Upon making contact with the vehicle, officers observed in plain view,
two semi-automatic handguns on the rear passenger floorboard. The males in the
vehicle matched the description provided by the victims. They were placed in
custody. The female driver was not arrested. She told officers her husband Mr.
Ivey and his friends asked her if she would give them a ride to an apartment
complex in the area of Flamingo and Arville. Upon arriving at the apartments,
she was told to park outside the complex while the three men exited and walked
into the complex. They then left the scene. The victims positively identified the
defendant’s as the ones who robbed them.

~Mr. Roach and Mr. Ivey were questioned, and both denied knowin

anything about the incident. Mr. German was searched by officers and locate
in his rear pants pocket were the credit and debit card belonging to the female
victim, The vehicle was also searched and found inside were multiple
identification cards in other names. Additionally, officers located two BB type
semi-auto pistols on the rear floorboard area. The victims’ cell phones were also
located in the vehicle.

PSI at 5-6.

/!

/1

/1
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ARGUMENT
L. PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED
In his Third Petition, Petitioner raises three (3) additional claims for relief. However,
Petitioner fails to recognize that his claims do not warrant review on the merits, as they are
procedurally barred.
A.  Petitioner’s Claims are Time-Barred Pursuant to NRS 34.726(1)
Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year of the entry of the judgment
of conviction or, if an appeal has been taken from the judgment, within 1 year
after the Supreme Court 1ssues its remittitur. For the purposes of this subsection,
gﬁ)od cause for delay exists if the petitioner demonstrates to the satisfaction of
the court:

ga) That the delay is not the fault of the petitioner; and

b) That dismissal of the petition as untimely will unduly prejudice the
petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 177 Nev. 860, 873-74, 34 P.3d 519, 528 (2001) (abrogated on
other grounds by Rippo v. State, 134 Nev. 411, 423 n.12, 423 P.3d 1084, 1097 n.12 (2018)).

Per the language of the statute, the one-year time bar imposed by NRS 34.726(1) begins to run
from the date the judgment of conviction is filed or a remittitur from a timely direct appeal is

filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 1s strictly applied. In Gonzalez v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant’s post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “[a]pplication of the statutory procedural default rules to post-
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conviction habeas petitions is mandatory.” 1d. (emphasis added); see also, Huebler, 128 Nev.

192, 197 n.2, 275 P.3d 91, 95 n.2 (2012) (*under the current statutory scheme the time bar in
NRS 34.726 is mandatory, not discretionary.” (Emphasis added)). In fact, procedural bars
“cannot be ignored |by the district court] when properly raised by the State.” 1d. at 223, 112
P.3d at 1075 (emphasis added). Even “a stipulation by the parties cannot empower a court to
disregard the mandatory procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69
P.3d 676, 681 (2003); see also, Sullivan v. State, 120 Nev. 537, 540 n.6, 96 P.3d 761, 763-64

n.6 (2004) (concluding that a petition was improperly treated as timely and that a stipulation
to the petition’s timeliness was invalid). The Sullivan Court went on to “expressly conclude
that the district court should have denied [a| petition” on the basis that it was procedurally
barred. 120 Nev. at 542, 96 P.3d at 765. It is clear, therefore, that the Nevada Supreme Court
has granted no discretion to the district courts regarding the application of the statutory
procedural bars; the rules must be applied.

The Nevada Supreme Court has expressed strong support for the one-year time bar. In

Colley v. State, the Court stated:

At some Point, we must give finality to criminal cases. Should we allow
[petitioner’s] post-conviction relief proceeding to go forward, we would
encourage defendants to file groundless petitions for federal habeas corpus
relief, secure in the knowledge that a petition for post-conviction relief remained
indefinitely available to them. This situation would prejudice both the accused
and the State since the interests of both the petitioner and the government are
best served if post-conviction claims are raised while the evidence is still fresh.

105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).

Remittitur from Petitioner’s direct appeal issued on January 22, 2016. Therefore,
Petitioner had until January 22, 2017, to file a timely petition. See Dickerson, 114 Nev. at
1087, 967 P.2d at 1133-34. Petitioner’s Third Petition was not filed until February 8, 2021,
over four (4) years after the time allowed by NRS 34.726(1). Petitioner’s claims are clearly
untimely and subject to dismissal unless Petitioner can meet his burden of showing “good
cause” for the delay. See NRS 34.726(1).

/1
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B. Petitioner’s Claims are Outside the Applicable Scope of Habeas Review

NRS 34.810(1)(a) mandates, in pertinent part, “The court shall dismiss a petition if the
court determines that...[t]he petitioner’s conviction was upon a plea of guilty...and the
petition is not based upon an allegation that the plea was involuntary or unknowingly entered
or that the plea was entered without the effective assistance of counsel.” (Emphasis added).
Furthermore, substantive claims are outside the scope of habeas review, and are waived. NRS
34.724(2)(a); see also, Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001),
overruled on other grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015).

Petitioner raises three (3) claims in his Third Petition that he asserts warrant habeas
relief. See Third Petition at 7-10. However, a review of Petitioner’s claims reveals that none
of the claims relate to the validity of Petitioner’s guilty plea, nor to the effectiveness of
Petitioner’s plea counsel. See id. Petitioner’s first claim alleges that his conviction violates ex
post facto laws under the United States Constitution. Id. at 7-8. Petitioner’s second claim is
incomprehensible, and lacks any reference to Petitioner’s plea or his plea counsel. Id. at 9.
Petitioner’s third claim makes a convoluted reference to the prohibition against Double
Jeopardy, and heavily repeats allegations from Petitioner’s first claim. Id. at 10.

Because none of Petitioner’s claims actually challenge the validity of Petitioner’s guilty
plea, nor the effectiveness of Petitioner’s plea counsel, the State respectfully submits that this
Court must dismiss Petitioner’s Third Petition as outside the scope of habeas review. NRS

34.810(1)a).

C. Petitioner’s Claims are Waived for Petitioner’s Failure to Raise them on
Direct Appeal

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings...[A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 100 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

7
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court must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans, 117 Nev.
at 646-47, 29 P.3d at 523.

As set forth in Section I(B), supra., Petitioner’s claims do not challenge the validity of
his guilty plea itself, nor the effectiveness of plea counsel. Therefore, Petitioner’s claims were
appropriate for a direct appeal, and are now waived for Petitioner’s failure to raise them thus.
Franklin, 100 Nev. at 752, 877 P.2d at 1059.

Because Petitioner’s claims are waived, the State respectfully requests that Petitioner’s
Third Petition be dismissed in its entirety.

D. Petitioner’s Claims are Successive Pursuant to NRS 34.810(2)

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for reliet and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.
(Emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition,” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,
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if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McCleskey v. Zant, 499 U.S. 467, 497-98 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

This is Petitioner’s Third Petition. See Statement of the Case, supra. While Petitioner
raises new claims for relief, each of these claims was available at the time Petitioner filed his
carlicr Petitions. S¢¢ Third Petition at 7-10. Therefore, Petitioner’s claims are successive and
must be dismissed.

Petitioner argues that the U.S. Supreme Court’s decision in United States v. Davis, 139

S.Ct. 2319 (2019), amounts to “new evidence” that was not available at the time Petitioner
filed his earlier pleadings. Third Petition at 7. This claim must be rejected for multiple reasons.
First, Davis treated the constitutionality of a federal statute — 18 U.S.C.A. § 924(c)(3)}(B) —
whereas Petitioner was convicted under the Nevada Revised Statutes. Compare 139 S.Ct. 2319
with Petitioner’s Judgment of Conviction, filed on May 12, 2015 {(citing NRS 200.380,
193.165, 188.480). Therefore, Davis has nothing to do with Petitioner’s conviction, and cannot
provide grounds for relief. Second, Davis was decided on June 24, 2019, over one and a half
years before Petitioner filed his Third Petition. See 139 S.Ct. 2319. Therefore, even assuming
arguendo that Davis had any bearing on Petitioner’s case, Petitioner’s claims based thereon
are abusive due to Petitioner’s delay in filing his Third Petition. See McCleskey, 499 U.S. at
497-98.

Because Petitioner’s claims are successive, and because application of NRS 34.810(2)
is mandatory, the State respectfully submits that this Court must dismiss Petitioner’s Third

Petition.

IL. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE OR PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

To avoid procedural default, a petitioner has the burden of pleading and proving
specific facts that demonstrate good cause for his failure to present his claim in earlier
proceedings or to otherwise comply with the statutory requirements. See Hogan v. Warden,

109 Nev. 952, 95960, 860 P.2d 710, 71516 (1993); Phelps v. Nevada Dep’t of Prisons, 104

9
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Nev. 656, 659,764 P.2d 1303, 1305 (1988). “To establish good cause, [a petitioner]| must show
that an impediment external to the defense prevented their compliance with the applicable
procedural rule. A qualifying impediment might be shown where the factual or legal basis for
a claim was not reasonably available at the time of default.” Clem v. State, 119 Nev. 615, 621,
81 P.3d 521, 525 (2003) {(emphasis added). The Clem Court continued, “appellants cannot
attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples of good causc
include interference by State officials and the previous unavailability of a legal or factual basis.

See State v. Huebler, 128 Nev. 192, 196, 275 P.3d 91, 95 (2012).

In order to establish prejudice, the defendant must show ““not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional

dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 {quoting United States v. Frady, 456

U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)). To find good cause there must be a “substantial
reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,
506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly,

any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Petitioner does not recognize the need for demonstrating good cause or prejudice, much
less argue to support any such assertion. See generally Third Petition. Indeed, the only
reference to any “previous unavailability” of any of Petitioner’s claims is Petitioner’s assertion
of “new evidence,” which assertion has been shown to be without merit. See Section I(D),
Supra.

Because Petitioner does not allege good cause or prejudice, much less argue in support
of the same, Petitioner cannot overcome the various procedural bars to his Third Petition.
Hogan, 109 Nev. at 95960, 860 P.2d at 715-16.

/1
/1
/!
/1
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CONCLUSION

For the forgoing reasons, the State re

spectfully requests that Petitioner’s |Third]

Petition for Writ of Habeas Corpus (Post-Conviction) be DISMISSED as procedurally barred,

or otherwise DENIED in its entirety.
DATED this 23rd day of March, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #1565

BY

/s’/KAREN MISHLER

11

KAREN MISHLER
Chief Deputy District Attorney
Nevada Bar #13730
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Electronically Filed
3/25/2021 3:20 PM
Steven D. Grierson

CLERK OF THE CC
CNND .

DISTRICT COURT
CLARK COUNTY,NEVADA
Christopher Roach, Plaintiff(s) -21-829045-W
VS, epartment 24

State of Nevada, Defendant(s)

CLERK’S NOTICE OF NONCONFORMING DOCUMENT

Pursuant to Rule 8(b)(2) of the Nevada Electronic Filing and Conversion Rules, notice is
hereby provided that the following electronically filed document does not conform to the
applicable filing requirements:

Order for Petition for Writ of Habeas
Title of Nonconforming Document: Corpus

Party Submitting Document for Filing: Department

Date and Time Submitted for Electronic
Filing: 03/22/2021 at 4:48 PM

Reason for Nonconformity Determination:

[] The document filed to commence an action is not a complaint, petition,
application, or other document that initiates a civil action. See Rule 3 of the
Nevada Rules of Civil Procedure. In accordance with Administrative Order 19-5,
the submitted document is stricken from the record, this case has been closed and
designated as filed in error, and any submitted filing fee has been returned to the
filing party.

[] The document initiated a new civil action and the case type designation does not
match the cause of action identified in the document.

[ ] The document initiated a new civil action and a cover sheet was not submitted as
required by NRS 3.275.

[ ] The submitted document initiated a new civil action and was made up of multiple
documents submitted together.

[ ] The case caption and/or case number on the document does not match the case

caption and/or case number of the case that it was filed into.

Case Number: A-21-829045-W

63




[] The document was not signed by the submitting party or counsel for said party.

X The document filed was a court order that did not contain the signature of a
judicial officer. In accordance with Administrative Order 19-5, the submitted
order has been furnished to the department to which this case is assigned.

[ ] Motion does not have a hearing designation per Rule 2.20(b). Motions must
include designation “Hearing Requested” or “Hearing Not Requested” in the
caption of the first page directly below the Case and Department Number.

Pursuant to Rule 8(b)(2) of the Nevada Electronic Filing and Conversion Rules, a

nonconforming document may be cured by submitting a conforming document. All documents
submitted for this purpose must use filing code “Conforming Filing — CONFILE.” Court filing

fees will not be assessed for submitting the conforming document. Processing and convenience
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fees may still apply.

Dated this: 25th day of March, 2021

By:

/s Chaunte Pleasant

Deputy District Court Clerk

64




CERTIFICATE
I hereby certify that on March 25, 2021, I filed a copy of the foregoing Clerk’s Notice of

Nonconforming Document via the Eighth Judicial District Court’s Electronic Filing System.
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/s Chaunte Pleasant

Deputy District Court Clerk
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Electronically Filed
06/26/2021 12:31 PM

CLERK OF THE COURT
FCL
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
KAREN MISHLER
Chief Deputy District Attorney
Nevada Bar #13730
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

CHRISTOPHER ROACH,
aka Christopher LeRoy Roach #2757657

Petitioner,

Vs~ CASENO: A-21-829045-W

THE STATE OF NEVADA, DEPTNO:  XXIV

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

DATE OF HEARING: MAY 12, 2021
TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable ERIKA BALLOU, District Court
Judge, on the 12th day of May, 2021, Petitioner not being present, not being represented by
counsel, the Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through BRAD TURNER, Chief Deputy District Attorney, and the Court
having reviewed the matter, including briefs, transcripts, and documents on file herein; now
therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT, CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On September 22, 2014, CHRISTOPHER ROACH, aka Christopher LeRoy Roach

(hereinafter “Petitioner™) was charged by way of Information with CONSPIRACY TO
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COMMIT ROBBERY (Category B Felony — NRS 200.380, 199.480); ROBBERY WITH USE
OF A DEADLY WEAPON (Category B Felony — NRS 200.380, 193.165); COERCION
(Category B Felony — NRS 207.190); POSSESSION OF STOLEN PROPERTY (Category C
Felony — NRS 205.275); and POSSESSION OF CREDIT OR DEBIT CARD WITHOUT
CARDHOLDER’S CONSENT (Category D Felony — NRS 205.690) for actions committed
on or between June 30, 2014 and July 1, 2014.

On March 11, 2015, Petitioner executed a Guilty Plea Agreement (“GPA”), in which
Petitioner agreed to plead guilty to reduced charges of one count each of ROBBERY WITH
USE OF A DEADLY WEAPON and CONSPIRACY TO COMMIT ROBBERY. The State
filed an Amended Information reflecting the agreed-upon charges on that same day.

On May 6, 2015, Petitioner appeared for sentencing. The Court adjudicated Petitioner
guilty, consistent with his GPA, and sentenced Petitioner as follows: Count 1 — sixty (60) to
one hundred eighty (180) months in the Nevada Department of Corrections, plus a consecutive
sixty (60) to one hundred eighty (180) months for the use of a deadly weapon, and Count 2 —
thirteen (13) to sixty (60) months imprisonment, consecutive to Count 1. The Court also gave
Petitioner credit for three hundred nine (309) days of time served. Petitioner’s Judgment of
Conviction was filed on May 12, 2015.

On May 12, 2015, Petitioner noticed his appeal from his Judgment of Conviction. On
December 18, 2015, the Nevada Supreme Court affirmed Petitioner’s Judgment of Conviction.,
Remittitur issued on January 22, 2016.

On October 31, 2017, Petitioner filed a Petition for Writ of Habeas Corpus
(Postconviction) (his “First Petition™). The State filed its Response to Petitioner’s First Petition
on December 13, 2017. On January 10, 2018, the Court determined that Petitioner’s First
Petition was time-barred, with no good cause or prejudice shown to overcome Petitioner’s
procedural defaults. The Court’s Findings of Fact, Conclusions of Law and Order was filed on
February 20, 2018.

On April 11, 2018, Petitioner filed another Petition for Writ of Habeas Corpus

(Postconviction) (his “Second Petition™), The State filed its Response to Petitioner’s Second

2
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Petition on May 30, 2018. On June 27, 2018, the Court denied Petitioner’s Second Petition.
The Court’s Findings of Fact, Conclusions of Law and Order was filed on July 27, 2018.

On July 29, 2019, Petitioner filed a Motion to Correct an Illegal Sentence. The State
filed its Response to that Motion on August 16, 2019. On August 21, 2019, the Court denied
Petitioner’s Motion. The Court’s Order Denying Petitioner’s Motion was filed on September
16, 2019.

On May 27, 2020, Petitioner filed a second Motion to Modify and/or Correct Illegal
Sentence. The Court considered, and denied, Petitioner’s second such Motion on June 17,
2020. The Court’s Order of denial was filed on July 8§, 2020.

On February 8, 2021, Petitioner filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction) (his “Third Petition”). The State filed its Response to Petitioner’s Third
Petition on March 22, 2021.

On May 12, 2021, this matter was on calendar, whereupon this Court stated its findings
and conclusions, as follow:

STATEMENT OF FACTS

The Court, in sentencing Petitioner, relied on the following summary of facts;

On June 30, 2014, an officer was contacted by a female victim who
advised she left work walking from the Rio Hotel when she was ran into three
males with one striking up a conversation. One asked for directions and as she
turned around to point out where to go, he grabbed her cell phone from her hand
and stated, “Bitch be quiet, we have a gun”. Suspect #2 male then lifted his shirt
and to expose a handgun in his waist. Suspect #[ male the grabbed her again and
took her fanny pack which contained the listed items. Suspect #1 asked for the
pin to her credit cards and cell phone. She stated she didn’t have the pin as the
cards were not hers. Suspect #1 stated “don’t lie to me bitch or we’ll shoot you”.
He then demanded she show the unlock code for the phone, so she did. Suspect
#1 then grabbed her arm again and started Walkin% and told her to keep her
mouth shut and pushed her into the entryway of the Flamingo Palms Condos. He
then told her to walk backwards towards the Rio Casino and not to turn around
or they would shoot her. All three males then walked away. The victim walked
to her apartment and called 9-1-1. The victim was able to positively identify
suspect #1 as Christopher Roach. She stated he was the one who lifted up his
shirt and exposed the andFun. Suspect #2 was identified as Jeffery German who
was the one who physically grabbed her and took her fanny pack. And suspect
#3 was also identified as James Ivey who was standing nearby to block her
Iegsca ¢ and was ransacking her backpack. All three were subsequently arrested

or this crime.

On July 1, 2014, the male and female victims stated they were sitting
inside the female’s vehicle in the parking lot of a local apartment complex when

3
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the male observed three males approaching them wearing dark clothing. The
three males, who were later identified as Christopher Roach, Jeffery German and
James Ivey, Jr, ran towards them and Mr. Roach pointed a semi-automatic 9mm
at the males’ head. The male stepped back, and the female closed the door to her
vehicle. Mr. Roach then stated, “What you got in your pockets? At that time,
another unidentified male arrived on the scene and told the female to move from
the driver’s seat and get into the passenger seat. The male then placed his hand
around the back of her neck and squeezed while pushing her head forward. The
unidentified male then instructed t%e male to get into the rear passenger seat. As
he complied, Mr. Ivey entered the vehicle and sat to his right while Mr. Roach
entered and sat to his left and again pointed the 9mm handgun at his head. The
instructions were bcin% given by the unidentified male who remained outside the
vehicle. Mr. German also remained outside the vehicle while acting as if he were
a look out. The unidentified male got into the driver’s seat and once again placed
his hand around the female’s necﬁ. He squeezed and pushed her forward while
di%ging his nails into her neck which left a red abrasion and caused her not to be
able to look at him. The male then requested the female give him her money, her
credit cards and her driver’s license. She complied and gave him her $500 and
her credit and debit card.

The male then asked for both of their cell phones and the keys to the
female’s vehicle and her residence. The subjects then fled through the complex.
The male went to the entryway of the complex and observed what zflfpeared to
be a dark-colored Toyota Corolla or Tercel driving very slowly in front of the
complex. Due to the fact the female’s phone was an iPhone 5; 1t was able to be
tracked and was ultimately tracked to a local address where the defendants were
located in a vehicle,

Upon maki_nghcontact with the vehicle, officers observed in plain view,
two semi-automatic handguns on the rear passenger floorboard. The males in the
vehicle matched the description provided by the victims. They were placed in
custody. The female driver was not arrested. She told officers her husband Mr.,
Ivey and his friends asked her if she would give them a ride to an apartment
complex in the area of Flamingo and Arville. Upon arriving at the apartments,
she was told to park outside the complex while the three men exited and walked
into the complex. They then left the scene. The victims positively identified the
defendant’s as the ones who robbed them.

Mr. Roach and Mr, Ivey were questioned, and both denied knowin
anything about the incident. Mr. German was searched by officers and locate
in his rear pants pocket were the credit and debit card belonging to the female
victim. The vehicle was also searched and found inside were multiple
identification cards in other names. Additionally, officers located two BB type

semi-auto pistols on the rear floorboard area. The victims’ cell phones were also
located in the vehicle.

PSI at 5-6.
ANALYSIS
L PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED
A. Petitioner’s Claims are Time-Barred Pursuant to NRS 34.726(1)
Pursuant to NRS 34.726(1):

4
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Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year of the entry of the judgment
of conviction or, if an appeal has been taken from the judgment, within 1 year
after the Supreme Court issues its remittitur. For the purposes of this subsection,
gl;)od cause for delay exists if the petitioner demonstrates to the satisfaction of
the court:

%a% That the delay is not the fault of the petitioner; and

b) That dismissal of the petition as untimely will unduly prejudice the
petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 177 Nev. 860, 873-74, 34 P.3d 519, 528 (2001) (abrogated on
other grounds by Rippo v. State, 134 Nev. 411, 423 n.12, 423 P.3d 1084, 1097 n.12 (2018)).

Per the language of the statute, the one-year time bar imposed by NRS 34.726(1) begins to run
from the date the judgment of conviction is filed or a remittitur from a timely direct appeal is

filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34,726 is strictly applied. In Gonzalez v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant’s post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “[a]pplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory.” Id. (emphasis added); see also, Huebler, 128 Nev.
192, 197 n.2, 275 P.3d 91, 95 n.2 (2012) (“under the current statutory scheme the time bar in
NRS 34.726 is mandatory, not discretionary.” (Emphasis added)). In fact, procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” Id. at 223, 112
P.3d at 1075 (emphasis added). Even “a stipulation by the parties cannot empower a court to
disregard the mandatory procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69
P.3d 676, 681 (2003); see also, Sullivan v. State, 120 Nev. 537, 540 n.6, 96 P.3d 761, 763-64

5
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n.6 (2004) (concluding that a petition was improperly treated as timely and that a stipulation

to the petition’s timeliness was invalid). The Sullivan Court went on to “expressly conclude

that the district court should have denied [a] petition” on the basis that it was procedurally
barred. 120 Nev. at 542, 96 P.3d at 765. It is clear, therefore, that the Nevada Supreme Court
has granted no discretion to the district courts regarding the application of the statutory
procedural bars; the rules must be applied.

The Nevada Supreme Court has expressed strong support for the one-year time bar. In

Colley v. State, the Court stated:

At some Point, we must give finality to criminal cases. Should we allow
[petitioner ? fpost conviction relief proceeding to go forward, we would
encourage defendants to file groundless petitions for federal habeas corpus
relief, secure in the knowledge that a petition for post-conviction relief remained
indefinitely available to them. This situation would prejudice both the accused
and the State since the interests of both the petitioner and the government are
best served if post-conviction claims are raised while the evidence is still fresh.

105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).

Here, Remittitur from Petitioner’s direct appeal issued on January 22, 2016. Therefore,
this Court finds that Petitioner had until January 22, 2017, to file a timely petition. See
Dickerson, 114 Nev. at 1087, 967 P.2d at 1133-34. Petitioner’s Third Petition was not filed
until February 8, 2021, over four (4) years afier the time allowed by NRS 34.726(1). As such,
this Court concludes that Petitioner’s claims are untimely and subject to dismissal unless
Petitioner can meet his burden of showing “good cause” for the delay. See NRS 34.726(1).

B. Petitioner’s Claims are Outside the Applicable Scope of Habeas Review

NRS 34.810(1)(a) mandates, in pertinent part, “The court sha// dismiss a petition if the
court determines that...[t]he petitioner’s conviction was upon a plea of guilty...and the
petition is not based upon an allegation that the plea was involuntary or unknowingly entered
or that the plea was entered without the effective assistance of counsel.” (Emphasis added).
Furthermore, substantive claims are outside the scope of habeas review, and are waived. NRS
34,724(2)(a); see also, Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001),
overruled on other grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015).

6
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Petitioner raises three (3) claims in his Third Petition that he asserts warrant habeas
relief. However, this Court finds that none of the claims relate to the validity of Petitioner’s
guilty plea, nor to the effectiveness of Petitioner’s plea counsel. Petitioner’s first claim alleges
that his conviction violates ex post facto laws under the United States Constitution. Petitioner’s
second claim lacks any reference to Petitioner’s plea or his plea counsel. Petitioner’s third
claim makes a reference to the prohibition against Double Jeopardy, and heavily repeats
allegations from Petitioner’s first claim. This Court, therefore, concludes that because none of
Petitioner’s claims actually challenge the validity of Petitioner’s guilty plea, nor the
effectiveness of Petitioner’s plea counsel, Petitioner’s Third Petition is outside the scope of

habeas review and must be dismissed pursuant to NRS 34.810(1)(a).

C. Petitioner’s Claims are Waived for Petitioner’s Failure to Raise them on
Direct Appeal

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings...[A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 100 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans, 117 Nev.
at 646-47, 29 P.3d at 523.

This Court finds that Petitioner’s claims do not challenge the validity of his guilty plea
itself, nor the effectiveness of plea counsel. Therefore, Petitioner’s claims were appropriate
for a direct appeal, and this Court concludes that the claims are now waived for Petitioner’s
failure to raise them thus. Franklin, 100 Nev. at 752, 877 P.2d at 1059.

D. Petitioner’s Claims are Successive Pursuant to NRS 34.810(2)

NRS 34.810(2) reads:

7
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A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds, but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

NRS 34.810(3); Lozada v. State, 110 Nev, 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions,” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face
of'the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,
if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McCleskey v. Zant, 499 U.S. 467, 497-98 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

This is Petitioner’s Third Petition. Therefore, while Petitioner raises new claims for
relief, this Court finds that each of these claims was available at the time Petitioner filed his
earlier Petitions. As such, this Court concludes that Petitioner’s claims are successive and must
be dismissed.

Petitioner argues that the U.S. Supreme Court’s decision in United States v. Davis, 139

S.Ct. 2319 (2019), amounts to “new evidence” that was not available at the time Petitioner
filed his earlier pleadings. This claim fails for multiple reasons. First, Davis treated the
constitutionality of a federal statute — 18 U.S.C.A. § 924(c)(3)(B) — whereas Petitioner was

convicted under the Nevada Revised Statutes. Therefore, this Court finds that Davis has

8
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nothing to do with Petitioner’s conviction, and cannot provide grounds for relief. Second,
Davis was decided on June 24, 2019, over one and a half years before Petitioner filed his Third
Petition. Consequently, even assuming arguendo that Davis had any bearing on Petitioner’s
case, this Court finds that Petitioner’s claims based thereon are abusive due to Petitioner’s
delay in filing his Third Petition. See McCleskey, 499 U.S. at 497-98. This Court therefore

concludes that Petitioner’s Third Petition must be dismissed as successive,

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE OR PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

To avoid procedural default, a petitioner has the burden of pleading and proving
specific facts that demonstrate good cause for his failure to present his claim in earlier

proceedings or to otherwise comply with the statutory requirements. See Hogan v. Warden,

109 Nev. 952, 95960, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104
Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “To establish good cause, [a petitioner] must show
that an impediment external to the defense prevented their compliance with the applicable
procedural rule. A qualifying impediment might be shown where the factual or legal basis for
a claim was not reasonably available at the time of default.” Clem v. State, 119 Nev. 615, 621,
81 P.3d 521, 525 (2003) (emphasis added). The Clem Court continued, “appellants cannot
attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples of good cause
include interference by State officials and the previous unavailability of a legal or factual basis.

See State v. Huebler, 128 Nev. 192, 196, 275 P.3d 91, 95 (2012).

In order to establish prejudice, the defendant must show “‘not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady, 456
U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)). To find good cause there must be a “substantial
reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,
506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly,
any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

9
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This Court finds that Petitioner does not recognize the need for derhonstrating good
cause or prejudice, much less argue to support any such assertion. Indeed, the only reference
to any “previous unavailability” of any of Petitioner’s claims is Petitioner’s assertion of “new
evidence,” which assertion is without merit.

Therefore, this Court concludes that Petitioner’s failure to allege good cause or
prejudice, much less argue in support of the same, results in Petitioner being unable to
overcome the various procedural bars to his Third Petition. Hogan, 109 Nev. at 959-60, 860
P.2d at 715-16.

CONCLUSION

THEREFORE, IT IS HEREBY ORDERED, Petitioner Christopher Roach’s Third

Petition for Writ of Habeas Corpus shall be, and is, DISMISSED, subject to the procedural

bars.

DATED this 25th _ day of June, 2021, )
Dated this 26th day of June, 2021

DABYY 7 5482 NLIEDOF

Erika Ballou
District Court Judge

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bai/#1565

Chief Deputy District Attorney
Nevada Bar #13730

I
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CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this ;)S'UJ day of
June 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

Christopher Leroy Roach

Southern Desert Correctiona) Center
P.O. Box 208, SDCC
Indian Spri

BY

Secretary for the District Attorney's Office (

14F10476 A/KM/clh/L3
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DISTRICT COURT
CLARK COUNTY, NEVADA

Christopher Roach, Plaintiff{(s) CASE NO: A-21-829045-W
VS, DEPT. NO. Department 24

State of Nevada, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Finding of Fact and Conclusions of Law was served via the court’s
electronic eFile system to all recipients registered for e-Service on the above entitled case as
listed below:
Service Date: 6/26/2021
DA motions{@clarkcountyda.com

AG wiznetfilings@ag.nv.gov
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Electronically Filed
71212021 9:51 AM
Steven D. Grierson

CLERK OF THE CO!

DISTRICT COURT
CLARK COUNTY, NEVADA
CHRISTOPHER ROACH,
Case No: A-21-829045-W
Petitioner,
Dept No: XXIV
VS.
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on June 26, 2021, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on July 2, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

[ hereby certify that on this 2 day of July 2021, I served a copy of this Notice of Entry on the following;

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Christopher Roach # 1076731
P.O. Box 208
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

Case Number: A-21-829045-W

78

A




OO0 =1 S o b W N

[ S T 6 TR 6 T NG R 6 B 6 TR N R 6 I 6 T i e i i
o0 ~1 O L B WN = O WD e NN R W N = O

Electronically Filed
06/26/2021 12:31 PM

CLERK OF THE COURT
FCL
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
KAREN MISHLER
Chief Deputy District Attorney
Nevada Bar #13730
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

CHRISTOPHER ROACH,
aka Christopher LeRoy Roach #2757657

Petitioner,

Vs~ CASENO: A-21-829045-W

THE STATE OF NEVADA, DEPTNO:  XXIV

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

DATE OF HEARING: MAY 12, 2021
TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable ERIKA BALLOU, District Court
Judge, on the 12th day of May, 2021, Petitioner not being present, not being represented by
counsel, the Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through BRAD TURNER, Chief Deputy District Attorney, and the Court
having reviewed the matter, including briefs, transcripts, and documents on file herein; now
therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT, CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On September 22, 2014, CHRISTOPHER ROACH, aka Christopher LeRoy Roach

(hereinafter “Petitioner™) was charged by way of Information with CONSPIRACY TO
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COMMIT ROBBERY (Category B Felony — NRS 200.380, 199.480); ROBBERY WITH USE
OF A DEADLY WEAPON (Category B Felony — NRS 200.380, 193.165); COERCION
(Category B Felony — NRS 207.190); POSSESSION OF STOLEN PROPERTY (Category C
Felony — NRS 205.275); and POSSESSION OF CREDIT OR DEBIT CARD WITHOUT
CARDHOLDER’S CONSENT (Category D Felony — NRS 205.690) for actions committed
on or between June 30, 2014 and July 1, 2014.

On March 11, 2015, Petitioner executed a Guilty Plea Agreement (“GPA”), in which
Petitioner agreed to plead guilty to reduced charges of one count each of ROBBERY WITH
USE OF A DEADLY WEAPON and CONSPIRACY TO COMMIT ROBBERY. The State
filed an Amended Information reflecting the agreed-upon charges on that same day.

On May 6, 2015, Petitioner appeared for sentencing. The Court adjudicated Petitioner
guilty, consistent with his GPA, and sentenced Petitioner as follows: Count 1 — sixty (60) to
one hundred eighty (180) months in the Nevada Department of Corrections, plus a consecutive
sixty (60) to one hundred eighty (180) months for the use of a deadly weapon, and Count 2 —
thirteen (13) to sixty (60) months imprisonment, consecutive to Count 1. The Court also gave
Petitioner credit for three hundred nine (309) days of time served. Petitioner’s Judgment of
Conviction was filed on May 12, 2015.

On May 12, 2015, Petitioner noticed his appeal from his Judgment of Conviction. On
December 18, 2015, the Nevada Supreme Court affirmed Petitioner’s Judgment of Conviction.,
Remittitur issued on January 22, 2016.

On October 31, 2017, Petitioner filed a Petition for Writ of Habeas Corpus
(Postconviction) (his “First Petition™). The State filed its Response to Petitioner’s First Petition
on December 13, 2017. On January 10, 2018, the Court determined that Petitioner’s First
Petition was time-barred, with no good cause or prejudice shown to overcome Petitioner’s
procedural defaults. The Court’s Findings of Fact, Conclusions of Law and Order was filed on
February 20, 2018.

On April 11, 2018, Petitioner filed another Petition for Writ of Habeas Corpus

(Postconviction) (his “Second Petition™), The State filed its Response to Petitioner’s Second
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Petition on May 30, 2018. On June 27, 2018, the Court denied Petitioner’s Second Petition.
The Court’s Findings of Fact, Conclusions of Law and Order was filed on July 27, 2018.

On July 29, 2019, Petitioner filed a Motion to Correct an Illegal Sentence. The State
filed its Response to that Motion on August 16, 2019. On August 21, 2019, the Court denied
Petitioner’s Motion. The Court’s Order Denying Petitioner’s Motion was filed on September
16, 2019.

On May 27, 2020, Petitioner filed a second Motion to Modify and/or Correct Illegal
Sentence. The Court considered, and denied, Petitioner’s second such Motion on June 17,
2020. The Court’s Order of denial was filed on July 8§, 2020.

On February 8, 2021, Petitioner filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction) (his “Third Petition”). The State filed its Response to Petitioner’s Third
Petition on March 22, 2021.

On May 12, 2021, this matter was on calendar, whereupon this Court stated its findings
and conclusions, as follow:

STATEMENT OF FACTS

The Court, in sentencing Petitioner, relied on the following summary of facts;

On June 30, 2014, an officer was contacted by a female victim who
advised she left work walking from the Rio Hotel when she was ran into three
males with one striking up a conversation. One asked for directions and as she
turned around to point out where to go, he grabbed her cell phone from her hand
and stated, “Bitch be quiet, we have a gun”. Suspect #2 male then lifted his shirt
and to expose a handgun in his waist. Suspect #[ male the grabbed her again and
took her fanny pack which contained the listed items. Suspect #1 asked for the
pin to her credit cards and cell phone. She stated she didn’t have the pin as the
cards were not hers. Suspect #1 stated “don’t lie to me bitch or we’ll shoot you”.
He then demanded she show the unlock code for the phone, so she did. Suspect
#1 then grabbed her arm again and started Walkin% and told her to keep her
mouth shut and pushed her into the entryway of the Flamingo Palms Condos. He
then told her to walk backwards towards the Rio Casino and not to turn around
or they would shoot her. All three males then walked away. The victim walked
to her apartment and called 9-1-1. The victim was able to positively identify
suspect #1 as Christopher Roach. She stated he was the one who lifted up his
shirt and exposed the andFun. Suspect #2 was identified as Jeffery German who
was the one who physically grabbed her and took her fanny pack. And suspect
#3 was also identified as James Ivey who was standing nearby to block her
Iegsca ¢ and was ransacking her backpack. All three were subsequently arrested

or this crime.

On July 1, 2014, the male and female victims stated they were sitting
inside the female’s vehicle in the parking lot of a local apartment complex when

3
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the male observed three males approaching them wearing dark clothing. The
three males, who were later identified as Christopher Roach, Jeffery German and
James Ivey, Jr, ran towards them and Mr. Roach pointed a semi-automatic 9mm
at the males’ head. The male stepped back, and the female closed the door to her
vehicle. Mr. Roach then stated, “What you got in your pockets? At that time,
another unidentified male arrived on the scene and told the female to move from
the driver’s seat and get into the passenger seat. The male then placed his hand
around the back of her neck and squeezed while pushing her head forward. The
unidentified male then instructed t%e male to get into the rear passenger seat. As
he complied, Mr. Ivey entered the vehicle and sat to his right while Mr. Roach
entered and sat to his left and again pointed the 9mm handgun at his head. The
instructions were bcin% given by the unidentified male who remained outside the
vehicle. Mr. German also remained outside the vehicle while acting as if he were
a look out. The unidentified male got into the driver’s seat and once again placed
his hand around the female’s necﬁ. He squeezed and pushed her forward while
di%ging his nails into her neck which left a red abrasion and caused her not to be
able to look at him. The male then requested the female give him her money, her
credit cards and her driver’s license. She complied and gave him her $500 and
her credit and debit card.

The male then asked for both of their cell phones and the keys to the
female’s vehicle and her residence. The subjects then fled through the complex.
The male went to the entryway of the complex and observed what zflfpeared to
be a dark-colored Toyota Corolla or Tercel driving very slowly in front of the
complex. Due to the fact the female’s phone was an iPhone 5; 1t was able to be
tracked and was ultimately tracked to a local address where the defendants were
located in a vehicle,

Upon maki_nghcontact with the vehicle, officers observed in plain view,
two semi-automatic handguns on the rear passenger floorboard. The males in the
vehicle matched the description provided by the victims. They were placed in
custody. The female driver was not arrested. She told officers her husband Mr.,
Ivey and his friends asked her if she would give them a ride to an apartment
complex in the area of Flamingo and Arville. Upon arriving at the apartments,
she was told to park outside the complex while the three men exited and walked
into the complex. They then left the scene. The victims positively identified the
defendant’s as the ones who robbed them.

Mr. Roach and Mr, Ivey were questioned, and both denied knowin
anything about the incident. Mr. German was searched by officers and locate
in his rear pants pocket were the credit and debit card belonging to the female
victim. The vehicle was also searched and found inside were multiple
identification cards in other names. Additionally, officers located two BB type

semi-auto pistols on the rear floorboard area. The victims’ cell phones were also
located in the vehicle.

PSI at 5-6.
ANALYSIS
L PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED
A. Petitioner’s Claims are Time-Barred Pursuant to NRS 34.726(1)
Pursuant to NRS 34.726(1):

4
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Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year of the entry of the judgment
of conviction or, if an appeal has been taken from the judgment, within 1 year
after the Supreme Court issues its remittitur. For the purposes of this subsection,
gl;)od cause for delay exists if the petitioner demonstrates to the satisfaction of
the court:

%a% That the delay is not the fault of the petitioner; and

b) That dismissal of the petition as untimely will unduly prejudice the
petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 177 Nev. 860, 873-74, 34 P.3d 519, 528 (2001) (abrogated on
other grounds by Rippo v. State, 134 Nev. 411, 423 n.12, 423 P.3d 1084, 1097 n.12 (2018)).

Per the language of the statute, the one-year time bar imposed by NRS 34.726(1) begins to run
from the date the judgment of conviction is filed or a remittitur from a timely direct appeal is

filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34,726 is strictly applied. In Gonzalez v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant’s post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “[a]pplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory.” Id. (emphasis added); see also, Huebler, 128 Nev.
192, 197 n.2, 275 P.3d 91, 95 n.2 (2012) (“under the current statutory scheme the time bar in
NRS 34.726 is mandatory, not discretionary.” (Emphasis added)). In fact, procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” Id. at 223, 112
P.3d at 1075 (emphasis added). Even “a stipulation by the parties cannot empower a court to
disregard the mandatory procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69
P.3d 676, 681 (2003); see also, Sullivan v. State, 120 Nev. 537, 540 n.6, 96 P.3d 761, 763-64

5
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n.6 (2004) (concluding that a petition was improperly treated as timely and that a stipulation

to the petition’s timeliness was invalid). The Sullivan Court went on to “expressly conclude

that the district court should have denied [a] petition” on the basis that it was procedurally
barred. 120 Nev. at 542, 96 P.3d at 765. It is clear, therefore, that the Nevada Supreme Court
has granted no discretion to the district courts regarding the application of the statutory
procedural bars; the rules must be applied.

The Nevada Supreme Court has expressed strong support for the one-year time bar. In

Colley v. State, the Court stated:

At some Point, we must give finality to criminal cases. Should we allow
[petitioner ? fpost conviction relief proceeding to go forward, we would
encourage defendants to file groundless petitions for federal habeas corpus
relief, secure in the knowledge that a petition for post-conviction relief remained
indefinitely available to them. This situation would prejudice both the accused
and the State since the interests of both the petitioner and the government are
best served if post-conviction claims are raised while the evidence is still fresh.

105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).

Here, Remittitur from Petitioner’s direct appeal issued on January 22, 2016. Therefore,
this Court finds that Petitioner had until January 22, 2017, to file a timely petition. See
Dickerson, 114 Nev. at 1087, 967 P.2d at 1133-34. Petitioner’s Third Petition was not filed
until February 8, 2021, over four (4) years afier the time allowed by NRS 34.726(1). As such,
this Court concludes that Petitioner’s claims are untimely and subject to dismissal unless
Petitioner can meet his burden of showing “good cause” for the delay. See NRS 34.726(1).

B. Petitioner’s Claims are Outside the Applicable Scope of Habeas Review

NRS 34.810(1)(a) mandates, in pertinent part, “The court sha// dismiss a petition if the
court determines that...[t]he petitioner’s conviction was upon a plea of guilty...and the
petition is not based upon an allegation that the plea was involuntary or unknowingly entered
or that the plea was entered without the effective assistance of counsel.” (Emphasis added).
Furthermore, substantive claims are outside the scope of habeas review, and are waived. NRS
34,724(2)(a); see also, Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001),
overruled on other grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015).

6
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Petitioner raises three (3) claims in his Third Petition that he asserts warrant habeas
relief. However, this Court finds that none of the claims relate to the validity of Petitioner’s
guilty plea, nor to the effectiveness of Petitioner’s plea counsel. Petitioner’s first claim alleges
that his conviction violates ex post facto laws under the United States Constitution. Petitioner’s
second claim lacks any reference to Petitioner’s plea or his plea counsel. Petitioner’s third
claim makes a reference to the prohibition against Double Jeopardy, and heavily repeats
allegations from Petitioner’s first claim. This Court, therefore, concludes that because none of
Petitioner’s claims actually challenge the validity of Petitioner’s guilty plea, nor the
effectiveness of Petitioner’s plea counsel, Petitioner’s Third Petition is outside the scope of

habeas review and must be dismissed pursuant to NRS 34.810(1)(a).

C. Petitioner’s Claims are Waived for Petitioner’s Failure to Raise them on
Direct Appeal

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings...[A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 100 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans, 117 Nev.
at 646-47, 29 P.3d at 523.

This Court finds that Petitioner’s claims do not challenge the validity of his guilty plea
itself, nor the effectiveness of plea counsel. Therefore, Petitioner’s claims were appropriate
for a direct appeal, and this Court concludes that the claims are now waived for Petitioner’s
failure to raise them thus. Franklin, 100 Nev. at 752, 877 P.2d at 1059.

D. Petitioner’s Claims are Successive Pursuant to NRS 34.810(2)

NRS 34.810(2) reads:

7
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A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds, but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

NRS 34.810(3); Lozada v. State, 110 Nev, 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions,” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face
of'the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,
if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McCleskey v. Zant, 499 U.S. 467, 497-98 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

This is Petitioner’s Third Petition. Therefore, while Petitioner raises new claims for
relief, this Court finds that each of these claims was available at the time Petitioner filed his
earlier Petitions. As such, this Court concludes that Petitioner’s claims are successive and must
be dismissed.

Petitioner argues that the U.S. Supreme Court’s decision in United States v. Davis, 139

S.Ct. 2319 (2019), amounts to “new evidence” that was not available at the time Petitioner
filed his earlier pleadings. This claim fails for multiple reasons. First, Davis treated the
constitutionality of a federal statute — 18 U.S.C.A. § 924(c)(3)(B) — whereas Petitioner was

convicted under the Nevada Revised Statutes. Therefore, this Court finds that Davis has
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nothing to do with Petitioner’s conviction, and cannot provide grounds for relief. Second,
Davis was decided on June 24, 2019, over one and a half years before Petitioner filed his Third
Petition. Consequently, even assuming arguendo that Davis had any bearing on Petitioner’s
case, this Court finds that Petitioner’s claims based thereon are abusive due to Petitioner’s
delay in filing his Third Petition. See McCleskey, 499 U.S. at 497-98. This Court therefore

concludes that Petitioner’s Third Petition must be dismissed as successive,

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE OR PREJUDICE
TO OVERCOME THE PROCEDURAL BARS

To avoid procedural default, a petitioner has the burden of pleading and proving
specific facts that demonstrate good cause for his failure to present his claim in earlier

proceedings or to otherwise comply with the statutory requirements. See Hogan v. Warden,

109 Nev. 952, 95960, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104
Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “To establish good cause, [a petitioner] must show
that an impediment external to the defense prevented their compliance with the applicable
procedural rule. A qualifying impediment might be shown where the factual or legal basis for
a claim was not reasonably available at the time of default.” Clem v. State, 119 Nev. 615, 621,
81 P.3d 521, 525 (2003) (emphasis added). The Clem Court continued, “appellants cannot
attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples of good cause
include interference by State officials and the previous unavailability of a legal or factual basis.

See State v. Huebler, 128 Nev. 192, 196, 275 P.3d 91, 95 (2012).

In order to establish prejudice, the defendant must show “‘not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady, 456
U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)). To find good cause there must be a “substantial
reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,
506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly,
any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

9
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This Court finds that Petitioner does not recognize the need for derhonstrating good
cause or prejudice, much less argue to support any such assertion. Indeed, the only reference
to any “previous unavailability” of any of Petitioner’s claims is Petitioner’s assertion of “new
evidence,” which assertion is without merit.

Therefore, this Court concludes that Petitioner’s failure to allege good cause or
prejudice, much less argue in support of the same, results in Petitioner being unable to
overcome the various procedural bars to his Third Petition. Hogan, 109 Nev. at 959-60, 860
P.2d at 715-16.

CONCLUSION

THEREFORE, IT IS HEREBY ORDERED, Petitioner Christopher Roach’s Third

Petition for Writ of Habeas Corpus shall be, and is, DISMISSED, subject to the procedural

bars.

DATED this 25th _ day of June, 2021, )
Dated this 26th day of June, 2021

DABYY 7 5482 NLIEDOF

Erika Ballou
District Court Judge

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bai/#1565

Chief Deputy District Attorney
Nevada Bar #13730
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CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this ;)S'UJ day of
June 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

Christopher Leroy Roach

Southern Desert Correctiona) Center
P.O. Box 208, SDCC
Indian Spri

BY

Secretary for the District Attorney's Office (

14F10476 A/KM/clh/L3
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DISTRICT COURT
CLARK COUNTY, NEVADA

Christopher Roach, Plaintiff{(s) CASE NO: A-21-829045-W
VS, DEPT. NO. Department 24

State of Nevada, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Finding of Fact and Conclusions of Law was served via the court’s
electronic eFile system to all recipients registered for e-Service on the above entitled case as
listed below:
Service Date: 6/26/2021
DA motions{@clarkcountyda.com

AG wiznetfilings@ag.nv.gov
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
CHRISTOPHER ROACH,

VS,

WILLIAMS HUTCHINGS (WARDEN),

Plaintiff(s), Dept No: XXIV

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s). Christopher Roach

2. Judge: Erika Ballou

3. Appellant(s): Christopher Roach

Counsel:

Christopher Roach #1076731
P.O. Box 208
Indian Springs, NV 89070

4. Respondent (s): Williams Hutchings (Warden)

Counsel:

A-21-829045-W

Steven B. Wolfson, District Attorney
200 Lewis Ave.
Las Vegas, NV 89155-2212

Case Number: A-21-829045-W

93

Case No: A-21-829045-W

Electronically Filed
7129/2021 10:39 AM
Steven D. Grierson

CLERE OF THE COER&




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: Yes,
Date Application(s) filed: February 8, 2021

9. Date Commenced in District Court: February 8, 2021
10. Brief Description of the Nature of the Action: Civil Writ
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No
Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 29 day of July 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Christopher Roach

A-21-829045-W -2-
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i whagher ?nnd #/0757-?/ CLERK OF THE COURT
! . [n Propria Personam . . .
21 Post Office Box 208, S.D.C.C.
‘ ] Indian Springs, Mevada 89018
4
5} NrEEEiQntl, _JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
§ IN AND FOR THE COUNTY OF (g
7 ! S
8 I ,
WSYO&‘EL of NQUCLo/a.
9 . .
10 . Plaintiff, _
114 vs. . . P Case No. 4A-2-§294Us-w
12 Q\\f\s‘m\)\\er Poack | - Dept. No. XX1V -
13 Defendant. - Docket
14 ] '
15
16 : NOTICE OF APPEAL
17 NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant, -
- 18 Q\nr:ﬂa'h}u/ Roa (A ., i and through his proper person, hereby

19 ] appeals to the Supreme Court of Nevada from the ORDER denying and/or

- 20% dismissinig the

C2rf W ; s (nosk -Conuic _'5_ 2o, 202}
23 | ruled on the hLe dayof _Sune. ,20 2L.
il g Datedthis 22 day of -:\—uf\\\\3 202U
2 ﬁ . o Respecttuily Submitted.-
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I _\n‘lshm\nor Roack

\lm\noas Obmu_\ (Qmi— C()vn/;('f—mn\

, hereby certify, pursuant to NRCP 5(b), that on this
day of dm\\k , 20 2|, I mailed a true and correct copy of the foregoing, “ \nJ it of

DT T T - N P

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

Lok of Cbt.w-’r

2006 [eaniig Aye T Tl
las iler\as NV 295

Ay [y V
oflice ‘(j

A_-!:Eg;g;m, s rul’s office -

4@-&(\0{;&. Division

CC:FILE

DATED: this 23 _day of Y\ 202/ .

e

QnvisenVhoy Roarh # [ 7p73/
/In Propria Personam
Post Office Box 208,5.D.C.C.
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the precedingj

fited in District Court Case number

(Title of Document)

Ia/Does not contain the social security riumber of any person.

a

-OR-~

\ .

Contains the social security number of a person as required by:

A. A specific state or federal law, to wif:

(State specific Jaw)
-or-

B. Far the administration of a public program or for an application
for a federal or state grant. .

Signature Date

Print Name

Title
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a : Electroﬁically Filed

' 08/03/2021
But o 9%, .
(i §_P}UM Coacl 107¢73) . %WE COURT
Petitioner/In Propia Persona.

Post Office Box 208, SbCe
Indian Springs, Nevada 89070-0298 :

o ,
IN THE g JUDICTAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF ([ay /<

Plaintiff,

%%a{;t O\[’ /Vé(/an/av | ' j

vs: I case wo. 4 Z/"ﬁZ‘?DC/S'—

_ DEPT.No. XX |V
Uistophur Roazh :

Defendant.

DESIGNATION OF RECCRD ON APPEAL

The above-named Plaintiff hereby de51gnates the entire record of the

above—entltled case, to include all the papers, documents, pleadings, and

transcr:pts thereof, as and for the Record on Appeal.

DATED this Z8& day of _)u \g , 20 7}

RESP /FUZ_STMI’ITBD BY:

Chenitphner Poath ¥ 167473)

Plaintiff/In Propria Persona
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
CHRISTOPHER ROACH,

Plaintiff(s),
V8.
WILLIAMS HUTCHINGS (WARDEN),

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s). Christopher Roach
2. Judge: Erika Ballou
3. Appellant(s): Christopher Roach
Counsel:

Christopher Roach #1076731

P.O. Box 208

Indian Springs, NV 89070
4. Respondent (s): Williams Hutchings (Warden)
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-21-829045-W -1-

Case Number: A-21-829045-W
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: Yes,
Date Application(s) filed: February 8, 2021

9. Date Commenced in District Court: February 8, 2021
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: Yes

Supreme Court Docket Number(s): 68011, 68223, 75062, 83300, 83305
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 4 day of August 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Christopher Roach

A-21-829045-W -2-
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A-21-829045-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES February 08, 2021

A-21-829045-W Christopher Roach, Plaintiff(s)
Vs.

State of Nevada, Defendant(s)

February 08, 2021 1:45 PM Minute Order

HEARD BY: Ballou, Erika COURTROOM: Chambers
COURT CLERK: Kathryn Hansen-McDowell

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- COURT ORDERED, briefing schedule SET and hearing SET.
Briefing Schedule:

State's Response Due by: 3/22 /2021
Plaintiff/Deft.'s Reply Due by: 4/5/2021

4/12/2021 8:30 AM HEARING: PETITION FOR WRIT OF HABEAS CORPUS

CLERK'S NOTE: The above minute order has been distributed to: Christopher Roach, #1076731,
SDCC, PO Box 208, Indian Springs, NV 89070. (2/8/21)km

PRINT DATE:  08/23/2021 Page 1 of 5 Minutes Date:  February 08, 2021
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A-21-829045-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES March 22, 2021

A-21-829045-W Christopher Roach, Plaintiff(s)
Vs.
State of Nevada, Defendant(s)

March 22, 2021 1:00 PM Minute Order
HEARD BY: Ballou, Erika COURTROOM: Chambers

COURT CLERK:
Ro'Shell Hurtado

RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Order for Petition for Writ of Habeas Corpus filed on March 19, 2021 was erroneously filed.
COURT ORDERED, the Order for Petition for Writ of Habeas Corpus STRICKEN.

CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Ro'Shell Hurtado,
to all registered parties for Odyssey File & Serve./ /rh

PRINT DATE:  08/23/2021 Page 2 of 5 Minutes Date: ~ February 08, 2021
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A-21-829045-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES March 22, 2021

A-21-829045-W Christopher Roach, Plaintiff(s)
Vs.
State of Nevada, Defendant(s)

March 22, 2021 1:00 PM Minute Order
HEARD BY: Ballou, Erika COURTROOM: Chambers

COURT CLERK:
Ro'Shell Hurtado

RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Order for Petition for Writ of Habeas Corpus filed on March 22, 2021 was erroneously filed.
COURT ORDERED, the Order for Petition for Writ of Habeas Corpus STRICKEN.

CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Ro'Shell Hurtado,
to all registered parties for Odyssey File & Serve./ /rh

PRINT DATE:  08/23/2021 Page 3 of 5 Minutes Date: ~ February 08, 2021
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A-21-829045-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES May 12, 2021
A-21-829045-W Christopher Roach, Plaintiff(s)
Vs.

State of Nevada, Defendant(s)

May 12, 2021 8:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Ballou, Erika COURTROOM: RJC Courtroom 12C
COURT CLERK: Ro'Shell Hurtado

RECORDER: Toshiana Pierson

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Pursuant to NRS 34.810(2), Petitioner s Writ of Habeas Corpus filed on February 08, 2021 is hereby
DISMISSED as it is a successive petition lacking new or different grounds for relief. This Court
further finds that Petitioner has failed to show good cause and prejudice for his failure to include the
three claims for relief in this instant petition in his previous petitions. Evans v. State, 117 Nev. 609,
646-47, 29 P.3d 498, 523 (2001) (Court must dismiss a habeas petition if it presents claims that either
were or could have been presented in an earlier proceeding, unless the court finds both cause for
failing to present the claims earlier or for raising them again and actual prejudice to the petitioner).

Lastly, pursuant NRS 34.726(1) Petitioner had until January 22, 2017 to file a timely petition. This

instant Petition was filed on February 8, 2021, therefore procedurally barred. Accordingly, Petitioner
s third petition is hereby DISMISSED; advised the State to prepare the order.

CLERK'S NOTE: This Minute Order was mail to: Christopher Roach, #1076731 SDCC, P.O.Box 208,
Indian Springs, NV 89070./ /05.12.2021rh

PRINT DATE:  08/23/2021 Page 4 of 5 Minutes Date: ~ February 08, 2021
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A-21-829045-W

PRINT DATE:  08/23/2021 Page 5 of 5 Minutes Date: ~ February 08, 2021
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Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark .

Pursuant to the Supreme Court order dated August 11, 2021, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing
is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 106.

CHRISTOPHER ROACH,
Plaintiff(s),
Vs.
WILLIAMS HUTCHINGS (WARDEN),

Defendant(s),

now on file and of record in this office.

Case No: A-21-829045-W

Dept. No: XXIV

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 23 day of August 2021

Steven D. Grierson, Clerk of the Court

—7

Amanda Hampton, Deputy Clerk






