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o Financial Certificates
0057591 - PICKETT, CARY J
Date Daily Balance Daiiy Deposit Number Of Deposit
09/15/2017 $87.15 $0.00 0
[(09r16/2017 $87.15 $0.00 ol
09/17/2017 $87.15 $0.00 0
[ oor18r2017 $87.15. $0.00 0]l
09/19/2017 $187.15 $100.00 1
[ osr20r2017 $187.15 $0.00 o]
06/21/2017 $187.15 $0.00 0
| 09/22/2017 $150.01 $0.00 0]
09/23/2017 $150.01 $0.00 0
| 0sr2412017 $150.01 $0.00 0]
08/25/2017 $150.01 $0.00 0
| oar2612017 $150.01 $0.00 0]
09/27/2017 $150.01 $0.00 0
T corzer017 $150.01 $0.00 0]
09/29/2017 $144.56 $0.00 0
[ 0sr30r2017 $144.56 $0.00 0]
10/01/2017 $144.56 $0.00 0
[ 10022017 $144.56 $0.00 01
10/03/2017 $144.56 $0.00 0
| 10/04/2017 $144.56 $0.00 0]
1010512017 $144.56 $0.00 0
| 10/0812017 $126.25 $0.00 0]
10/07/2017 $151.25 $25.00 1
(10/08/2017 $151.25 $0.00 0}
10/09/2017 $151.25 $0.00 0
[ 101102017 $151.25 $0.00 0}
10/11/2017 $151.25 $0.00 0
| 1022017 $151.25 $0.00 0]}
10/13/2017 $151.25 $0.00 0
[ 101412017 $251.25 $100.00 1]
10/15/2017 $251.25 $0.00 0
| 10116/2017 $221.55 $0.00 0]}
1017/2017 $221.55 $0.00 0
[ 1011812017 $221.55 $0.00 0]
10/19/2017 $221.55 $0.00 0
[ 101202017 $221.55 $0.00 0]
Start Date End Date Total Daily Balances Number Of Days Average Monthly Balances
[ 04212017 051202017 $2,613.10 30 $87.10 |
05/21/2017  06/20/2017 $1,706.57 31 $55.05
[ 062112017 072012017 $964.57 30 $32.15 |
07/21/2017 08/20/2017 $3,169.31 31 $102.24
| 08r21/2017 081202017 $3,006.49 31 $128.92 |
00/21/2017  10/20/2017 $5,044.39 30 $168.15
Start Date  End Date Total Deposits Number Of Deposits Average Monthly Deposits
{ 0412112017 052012017 $190.00 3 $63.33 |
05/21/2017  06/20/2017 $100.00 1 $100.00
{ 06212017 0702012017 $200.00 2 $100.00 |
07/21/2017  08/20/2017 $100.00 1 $100.00
Nevada Department Of Corrections - DOC Page 7 of 8 10/20/2017 09:26 AM
I
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r Financial Certificates R
0057591 - PICKETT, CARY J

StartDate  End Date Total Deposits Number Of Deposits Average Monthly Deposlts
[ 82112017 0972072017 $245.00 3 $81.67 |
09/24/2017 1072012017 $125.00 2 $62.50
Current Account Balance: 10/20/2017 $221.55
Average Monthly Balance: $95.60
Average Monthly Deposits: $160.00
Average Total Monthly Deposit: $84.58

L Nevada Department Of Corrections - DOC Page 8 of 8 10/20/2017 09:26 AM
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Steven D. Grierson
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Deputy District Attorney
Nevada Bar #12649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
V8- CASE NO: 10C262523-2
CARY PICKETT, .
H0725059 DEPT NO: XIX
Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION TO MODIFY SENTENCE

DATE OF HEARING: JANUARY 3, 2018
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through CHARLES W. THOMAN, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion to Modify
Sentence.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
//
/
/

WiA201002010F\02 72\ 10F02742-RSPN-(PICKETT__ CARY)-001,DOCX

Case Number: 10C262523-2
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On February 3, 2010, Cary J. Pickett, hereinafter “Defendant,” was charged by way of
Criminal Complaint with five (5) counts of Burglary While in Possession of a Firearm, seven
(7) counts of Robbery With Use of a Deadly Weapon, five (5) counts of Conspiracy to Commit
Robbery, and six {6) counts of Possession of a Fircarm by an Ex-Felon. On March 10, 2010,
pursuant to negotiations, Defendant was charged by way of Information with one count each
of Burglary While in Possession of a Fircarm, Conspiracy to Commit Robbery, Robbery With
Use of a Deadly Weapon, and Possession of a Fircarm by an Ex-Felon. On March 11, 2010,
pursuant to a written Guilty Plea Agreement, Defendant pled guilty to the same charges.

On May 10, 2010, Defendant was adjudged a Habitual Criminal and sentenced as
follows: as to Count 1 — Burglary While in Possession of a Firearm, to a MAXIMUM of
SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24)
MONTHS; as to Count 2 — Conspiracy to Commit Robbery, to MAXIMUM of SIXTY (60)
MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24) MONTHS; as to
Count 3 — Robbery with Use of a Deadly Weapon, to a MAXIMUM of TWENTY-FIVE (25)
YEARS with a MINIMUM parole e¢ligibility of TEN (10) YEARS, Count 3 to run
CONSECUTIVE to Count 1; as to Count 4 — Possession of a Firearm by an Ex-Felon, to a
MAXIMUM of SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY -
FOUR (24) MONTHS, Count 4 to run CONCURRENT with Count 2, with EIGHTY-EIGHT
(88) DAYS credit for time served. A Judgment of Conviction was filed on May 19, 2010.!
Defendant did not file a Direct Appeal.

Defendant filed a Petition for Writ of Habeas Corpus Post-Conviction on January 27,
2011. The State’s Response to Defendant’s Petition for Writ of Habeas Corpus Post-
Conviction was filed on March 22, 2011. Defendant filed a Reply to the State’s Response on
April 5, 2011. On April 6, 2011, this Court denied Defendant’s Petition for Writ of Habeas
/

! Due to clerical errors, an Amended Judgment of Conviction was filed on September 24, 2010.

2

WiA201002010F\0272\10F02742-RSPN-(PICKETT__ CARY)-001,DOCX
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Corpus Post — Conviction. A Findings of Fact, Conclusions of Law and Order was filed on
March 19, 2011.

On April 18,2011, and June 17, 2011, Defendant filed a Notice of Appeal. On October
S, 2011, the Nevada Supreme Court filed an Order Affirming Defendant’s Judgment.
Remittitur issued on November 1, 2011.

On December 6, 2017, Defendant filed the instant Motion for Modification of Sentence.
The State responds as follows.

ARGUMENT

I. DEFENDANT’S CLAIM IS BARRED UNDER THE DOCTRINE OF RES
JUDICATA AND LAW OF THE CASE

Re-litigation of this issue is precluded by the doctrine of res judicata. Exec. Mgmt. v.
Ticor Titles Ins. Co., 114 Nev. 823, 834, 963 P.2d 465, 473 (1998) {citing Univ. of Nev. v.
Tarkanian, 110 Nev. 581, 598, 879 P.2d 1180, 1191 (1994)). “The doctrine is intended to

prevent multiple litigation causing vexation and expense to the parties and wasted judicial

resources...” Id.; see also Mason v. State, 206 S.W.3d 869, 875 (Ark. 2005} (recognizing the

doctrine’s availability in the criminal context); York v. State, 342 S.W. 3d 528, 553 (Tex.
Crim. App. 2011); Bell v. City of Boise, 993 F.Supp.2d 1237 (D. Idaho 2014) (finding res

judicata applies in both civil and criminal contexts).

“The law of a first appeal is law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of
the case doctrine, issues previously decided on direct appeal may not be reargued in a habeas
petition. Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001} (citing McNelton v.
State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this Court cannot

overrule the Nevada Supreme Court or Court of Appeals. NEV. CONST. Art. VI § 6.
/

3
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Defendant is merely repeating his exact complaints from his previously denied
Petition for Writ of Habeas Corpus Post-Conviction and appeal. Defendant argues that he
was not informed that he could be treated as a habitual criminal, should not have received
habitual criminal treatment, and was not able to present this Court with any mitigating
evidence. Post-Conviction Petition for Writ of Habeas Corpus at 7, 9; Pickett v. State,

Docket No. 58191 (Order of Affirmance, November 1, 2011) at 4-5. Due to Defendant’s

repetitive claims that have been previously denied res judicata and law of the case apply.
Accordingly, Defendant’s instant motion should be denied.
II. DEFENDANT IS NOT ENTITLED TO SENTENCE MODIFICATION
In general, a district court lacks jurisdiction to modify a sentence once the defendant

has started serving it. Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1373 (1992).

However, a district court has inherent authority to correct, vacate, or modify a sentence that
violates due process where the defendant can demonstrate the sentence is based on a materially
untrue assumption or mistake of fact about the defendant’s criminal record that has worked to
the extreme detriment of the defendant. Edwards v. State, 112 Nev. 704,707, 918 P.2d 321,
324 (1996) (emphasis added); see also Passanisi, 108 Nev. at 322, 831 P.2d at 1373.

Not every mistake or error during sentencing gives rise to a due process violation. State

v. Eighth Judicial Dist. Court, 100 Nev. 90, 97, 677 P.2d 1044, 1048 (1984). A district court

has jurisdiction to modify a defendant’s sentence “only if (1) the district court actually
sentenced appellant based on a materially false assumption of fact that worked to appellant's
extreme detriment, and (2) the particular mistake at issue was of the type that would rise to the
level of a violation of due process.” Passanisi, 108 Nev. at 322-23, 831 P.2d at 1373-74.
“Bare” and “naked” allegations are not sufficient to warrant post-conviction relief, nor

are those belied and repelled by the record. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d

222,225 (1984). “A claim is ‘belied’ when it is contradicted or proven to be false by the record
as it existed at the time the claim was made.” Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228,
1230 (2002).

/

4
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Here, Defendant does not allege any untrue assumption or mistake of fact about his
criminal record. Defendant requests this Court to modify his sentence so that he would only
serve a five to twelve and a half year sentence “pursuant to the little habitual statute with credit
for time actually served only.” Motion at 6. Additionally, he contends that restitution should
be modified to pay only $5,000 in restitution and $5,000 in fines. Id.

Defendant claim that he was not aware he could receive habitual criminal treatment and

be sentenced to ten to twenty-five years is belied by the record. Motion at 6. The GPA reads:

Defendant stipulates to large habitual treatment under NRS
207.010. Parties stipulate to a 2-5 year sentence on Count 1.
Defendant treated as habitual under Count 2 and receive 10-25
year sentence, consecutive to Count 1 for a total of 12-20 years in
the Nevada Department of Corrections. All other counts to run
concurrent.

Guilty Plea Agreement, 3/11/2010 at 1-2.

Defendant’s plea canvas also rebuts the assertion that he did not know about the

potential consequences of habitual treatment in his plea.

The Court: And you further understand, sit, that you stipulated to
the use of the large habitual criminal which carries the following
penalty ranges: Life without the ossibilitly of parole, life with the
possibility of parole with parole eligibility beginning after ten
years, or a definite term of twenty-five years in the Nevada
Department of Prisons with parole eligibility beginning after ten
years; you understand that?

The Defendant: Yes, sir.

Initial Arraignment Transcript, 3/11/10, at 4.

Additionally, at sentencing, Defendant was put on notice of his ability to present to the
Court mitigating factors before the Court sentenced him. Defendant waived his right to address

this Court.

The Court: With this multiple number of convictions you would
be eligible potentially for a life-without sentence, but the structure
as agreed upon and stipulated to was at the low range of that, the
ten to twenty-five. And it would be my inclination to follow that.
Do you have anything else, and additional information you would
like to offer in mitigation, anything you'd like to tell me?

The Defendant: No, sir. If you’re inclined to follow the
recommendation, that’s fine.

5
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Sentencing Transcript 5/10/10 at 5 (emphasis added).

Although Defendant was presented with the opportunity to present mitigating factors
and did not do so, Defendant’s Counsel did argue the following mitigating factors in his

defense at sentencing.

Mr. Almase: Judge, I would like to say that Mr. Pickett has always
taken responsibility for his actions, and he at no time tried to shirk
what occurred here. He’s a very articulate individual, and I'm
hopeful that he gets the rehabilitation necessary and when he is
paroled out that he will stay on the right side of the law.

Id. at 5-6.

Defendant was specifically put on notice in his Guilty Plea Agreement that he
understood that he would be ordered to make restitution to the victim of the offense(s) to which
he was pleading guilty and to the victim of any related offense. Guilty Plea Agreement at 3.
Defendant’s claim that he should only pay $5,000 in restitution and $5,000 in fines is not
supported by any law and is refuted by the record. Instead, the claim is supported by
Defendant’s opinion that he can negotiate with this Court after his sentence and motivated by
the desire to pay less than what he owes. This Court should not deviate from Defendant’s
Judgment of Conviction ordering restitution in the amount of $11,948.60 jointly and severally
with co-defendant and $1,550.00 individually because it is not an illegal or improper restitution
amount. Moreover, Defendant never objected to the fact that he would have to pay restitution
or claim the restitution amount this Court ordered at his sentencing was based upon a factual
misrepresentation. Defendant’s claims are belied by the record and fail to meet the requirement
of demonstrating error working to his detriment. Therefore, his motion must be denied.

//
//
/
/
/
/
/

6

WiA201002010F\0272\10F02742-RSPN-(PICKETT__ CARY)-001,DOCX

491




R = = R s L

[ T S T S T S T S R O R o R S e T T S e e R R
o o I = L 4 T R O e o e I ~ A V. T SO VA S =)

CONCLUSION

For the forgoing reasons the State respectfully requests that Defendant's Motion to
Modify Sentence should be DENIED.
DATED this 28th day of December, 2017.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ CHARLES W. THOMAN
CHARLES W. THOMAN
Deputy District Attorney
Nevada Bar #12649

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 28th day of
December, 2017, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CARY PICKETT, BAC #57591
Northern Nevada Correctional Center
P.O. BOX 7000

Carson City, NV, 89702

BY  /s/LM.
Secretary for the District Attorney's Office

CWT/al/llm/GANG
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
NOREEN DEMONTE

Chief Deputy District Attorney
Nevada Bar #8213

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,
-VS-
CARY PICKETT,
#0725059
Defendant,

DISTRICT COURT
CLARK COUNTY, NEVADA

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR MODIFICATION
OF SENTENCE

DATE OF HEARING: January 03, 2018
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
3rd day of January, 2018, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B, WOLFSON, District Attorney, through NOREEN
DEMONTE, Chief Deputy District Attorney, and the Court having heard the arguments of

counsel / without argument, based on the pleadings and good cause appearing therefor,

"
11
"
1

Electronically Filed
1/10/2018 9:32 AM
Steven D. Grierson

CLER; CF THE C025

CASE NO: 10C262523-2
DEPT NO: XIX

W:20102010R0272\10F02742-ORDR-(PICKETT__CARY)-001.DOCX

Case Number: 10C262523-2
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- IT IS HEREBY ORDERED that the Defendant's Pro Per Motion For Modification of
Sentence, shall be, and it_ is DENIED.
DATED this 5’ day of January, 2018.
JLY b LR
DISTRICT TUDGE 1
STEVEN B. WOLFSON g

Clark County District Attorney
Nevada Bar #001565

a /\
BY
Gv N DEMONTE

Chief Deputy District Attorney
Nevada Bar #8213

CERTIFICATE OF SERVICE
I certify that onthe / ¢ %y of January, 2018, [ mailed a copy of the foregoing Order

to:

CARY PRITCHETT, BAC #57591

NORTHERN NEVADA CORRECTIONAL CENTER
P. Q. BOX 7000

CARSON CITY, NV 89702

BY Q/M L«#v]ﬂc,u

JANET HAYES
Secretary for the District Attorney’s Office

10F02742B/j1h/GCU

W:2010\2010F\02 TM2\10F02742-ORDR-(PICKETT__CARY)-001.DOCX
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Electronically Filed
1/30/2018 4:15 P
~ Steven D. Grierson

Case No: [DC 22623~ 2
Dept. No: X\ X

IN THE __%ﬁ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF C,gggzs /

L

“THESTIE oF NEV#DA,

Petitiongf/Plaintiff, -

V8. NOTICE OF APPEAL

AL cexX el

Responden

Nl St St Nt Nt Nt N S

NOTICE IS HEREBY GIVEN that: CMN ’PLJFBTT’

hereby appeals the judgement entered in this Hon orable court on or about the __ﬁt_ day of

_xlsm.w'\_-\__ ,20\%
DATED this 247%™  day of guhmgﬁ , 2019

Petigionef / Plaintiff \'

/\AA_LU ?\tkm

‘fﬁri'nt N\mc) In Proper Persona .

RECEIVED

JAN 30 08
CLERK OF THE COURT

- CLERg OF THE coiEg

495



[ %)

10

11

12

—
-—u‘

20
21
22

23

24
26
27

28

i o
Dept No:_L\i— ’ . CLERg OF THE ¢

) DESIGNATION OF RECORD
VS- ) ON APPEAL
)
)
AR ) \ e )
! Respondént / Defendant ) )
)

Electronically Fil:d

CaseNo: 10C 225232 - . _ 1/30/2018 4:15 P

Steven D. Griers

€

INTHE XY™ _ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

i AND For THE county o CAALNG

Tie sfE of NOWE
] )

Petitiga®r / Plaintiff

COMES NOW, __( ,gg‘ ‘f,g‘ﬁﬂj Petitioner/Plaintiff herein designates the

record on appeal to be certified by the Clerk of the Court and transcribed to the Clerk of the Nevada

Supreme Court.

All Motions, Pleading, and Trenscripts.
e
Dated this 24' day of ,.lqp\,g)eu\/l , 20 I

etitioner / lamtsz

(Print ame) In Proper Persona

RECEIVED

JAN 30 2018
~LERK OF THE COURT

o]

o
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PURSUANT TO N.R.S. 208.165, I understand that a false statement or answer to any question

Ta this declaration will subject me to penalties of perjury, | DECLARE UNDER PENALTY OF

-
PERJURY UNDER THE LAWS OF THE STATE OF NEVADA THAT THE FOREGOING

, IS TRUE AND CORRECT. See N.R.S. 208.165.

signedae _NNNCC

(Location)

\Jlﬁ‘\rz

(Datl)
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CERTIFICATE OF SERVICE BY MAIL

Pursuant to F.R.C.P. Rule 5(b), I hereby cestify that | am the petitioner/Defendant named herein and

that on this Z‘t dayof . 50::!0 of_\-{ 20 LY, 1 deposited in thé United States

» Mails in Carson City, Nevada a true a correct copy of the foregoing addressed to:

™ DA ‘

RJIC 2eD [euns AYE

P0.Bog §52712
Lmsd%m w’sﬁ\s‘s_,

Y SN
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AFFIRMATION
Pursuant to NRS 239B8.030

The undersigned does hereby affirm that the preceding document,

Non e e Appas

{Title of Document)

filed in case number____ 10C 242623 -2

7 .
"/ Document does not contain the social security number of any person

-OR-

D Document contains the social security number of a person as required by:

D A specific state or federal law, to wit:

(State specific state or federal Iaw)l
-or- .
D For the administration of a public program
-or-
D For an applicalion for a federal or stale grant
-or-

D Confidentiai Family Court information Sheet

(NRS 125.130, NRS 125, RS 125 “

»(Print Nal‘ne)
>l peE

(Attorney Yor)

ajfirmation
Revised Decembar 15 2008
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ASTA

IN THE EIGHTH JUDICIA

Electronically Filed
2/1/2018 9:12 AM
Steven D. Grierson

CLERS OF THE 002 5

L DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
V8.

CARY J. PICKETT
aka GARY J. PICKETT,

Defendant(s),

Case No: 10C262523-2

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): Cary Pickett
2. Judge: William D. Kephart
3. Appellani(s): Cary Pickett
Counsel:
Cary Pickett #57591
P.O. Box 7000
Carson City, NV 89702
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

10C262523-2

1-

Case Number: 10C262523-2
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10.

11.

12.

Las Vegas, NV 89101
(702) 671-2700

Appellant(s)’s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Appellant Represented by Appointed Counsel In District Court: No
Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: March 3, 2010

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Misc. Order

Previous Appeal: Yes

Supreme Court Docket Number(s): 58191

Child Custody or Visitation: N/A

Dated This 1 day of February 2018.

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Cary Pickett

10C262523-2
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DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA CASE NO.: 10C262523-2
VS8 DEPARTMENT 19

CARY PICKETT

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Nolle Prosequi (before trial)
Dismissed (after diversion)
Dismissed (before trial)
Guilty Plea with Sentence (before trial)
Transferred (before/during trial)
Bench (Non-Jury) Trial
[ ] Dismissed (during trial)
Acquittal
Guilty Plea with Sentence (during trial)
Conviction
ry Trial
Dismissed (during trial)
Acquittal
Guiity Ptea with Sentence (during trial)
Conviction

HE NN

]

OO0 e OO

X]  Other Manner of Disposition
DATED this 2nd day of February, 2018.

22 /o kX~

WILLIAM D. KEPHART
DISTRICT COURT JUDGE

Case Number: | DC282523-2
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CARY JERARD PICKETT, Supreme Court No. 75042

Appeliant, District Court Case No. C262523

VS.

THE STATE OF NEVADA,

Respondent. FI LE »
CLERK’S CERTIFICATE NOV 2 6 2018

STATE OF NEVADA, ss. et S

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED.”
Judgment, as quoted above, entered this 24th day of August, 2018.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“Rehearing denied.”

Judgment, as quoted above, entered this 22nd day of October, 2018.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
November 16, 2018.

Elizabeth A. Brown, Supreme Court Clerk

By: Amanda Ingersoll
Chief Deputy Clerk lac262523 -2

NV Supreme Court Clerks Certificate/Judg:

A
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

CARY JERARD PICKETT,
Appellant,

Vs.

THE STATE OF NEVADA,
Respondent.

ORDER OF AFFIRMANCE

No. 75042

FILED

AUG 24 208 .

- . e

PUTY GLERK

Cary Jerard Pickett appeals from a district court order denying

a motion to modify sentence filed on December 6, 2017.! Eighth Judicial
District Court, Clark County; William D, Kephart, Judge.

Pickett claimed that his sentence should be modified because

he did not understand the habitual criminal adjudication process, did not

know the district court had sole discretion over the adjudication, and was

unaware that mitigating evidence could be presented at sentencing.

“[A] motion to modify a sentence is limited in scope to sentences

based on mistaken assumptions about a defendant’s criminal record which

work to the defendant’s extreme detriment.” Edwards v. State, 112 Nev.

704, 708, 918 P.2d 321, 324 (1996). The district court may summarily deny

a motion to modify sentence if the motion raises issues that fall outside of

the very narrow scope of issues permisaible in such motions. Id. at 708 n.2,

918 P.2d at 325 n.2.

IThis appeal has been submitted for decision without oral argument.

NRAP 34(H)(3).

1 €-991%19
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We conclude the district court did not err by denying Pickett’s
motion because he failed to demonstrate the district court relied upon
mistaken assumptions about his criminal record, and his claims regarding
his unawareness of the habitual criminal adjudication and sentencing
process fall outside. the narrow scope of claims that may be raised in a
motion to modify sentence. Accordingly, we

ORDER the judgment of the district court AFFIRMED.

W__, CJ.

Silver

—

= Jéd'/- , d.

Gibbons

ce:  Hon. William D. Kephart, District Judge
Cary Jerard Pickett
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

COuRY OF APPEALS <
of ‘o
NevaDA

103 1470 e
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CERTIFIED COPY
This document is & full, true and correct copy of
the original on file and of record in my office.

DATE: L 'LIL
Suprzme Courj Clark, State of Mevada
By

Deputy
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

CARY JERARD PICKETT, No. 756042
Appellant,

vs.
THE STATE OF NEVADA,

Respondent. F E aﬂ E D

0CT 22 08

A Lt A j
fFREME
[

ORDER DENYING REHEARING  wife & etz
Y TR Y CLERK

Rehearing denied. NRAP 40(c).

It is so ORDERED.
&;24af;uai:) o

Silver
s

o™

Gibbons

cc:  Hon, William D. Kephart, District Judge
Cary Jerard Pickett
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

COURT OF APPEALS
oF

o | 29025k

0y 1 <SER




CERTIE‘IFD COPY
This document is a fulk, true and corract copy of
tha ong'nal on file apd of record in my oifice.

oate 1 H/ N
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upr"me CoLrt cle
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CARY JERARD PICKETT, Supreme Court No. 75042
Appellant, District Court Case No. 262523
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: November 16, 2018
Elizabeth A. Brown, Clerk of Court

By: Amanda Ingersoll
Chief Deputy Clerk

cc (without enclosures):
Hon. William D. Kephart, District Judge
Cary Jerard Pickett
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR
Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on NGV # 0 2018 .

HEATHER UNGERMANN »
Deputy District Court Clerk

RECEIVED
APPEALS

NOV 19 2018
CLERKOF THE COURT

1 18-904550
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney

Nevada Bar # 5734
200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

CARY PICKETT

_VS_

Electronically Filed
10/08/2020 8:34 AM,

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

Petitioner,

THE STATE OF NEVADA,

Respondent.

A-20-817798-W
10C262523-2
XIX

CASE NO:
DEPT NO:

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: SEPTEMBER 14, 2020
TIME OF HEARING: 10:15 AM

THIS CAUSE having come on for hearing before the Honorable William Kephart,

District Judge, on the 14th day of September, 2020, the Petitioner not being present, and being
represented by MEGAN HOOPER-REBEGEA, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through ANN DUNN,

Deputy District Attorney, and the Court having considered the matter, including briefs,

transcripts, and documents on file herein, now therefore, the Court makes the following

findings of fact and conclusions of law:

"
"
"
"

WCLARKCOUNTYDA NET\CRMCASE2\2010M\ 14420720101 1420C-FFCO-(CARY JERARD PICKETT)-001 DOCX
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY

On March 10, 2010, the State filed an Information charging Cary Pickett (“Petitioner™)
with one (1) count of BURGLARY WHILE INPOSSESSION OF A FIREARM (Felony —
NRS 205.060); one (1) count of CONSPIRACY TO COMMIT ROBBERY (Felony — NRS
199.480); one (1) count of ROBBERY WITH USE OF A DEADLY WEAPON (Felony —
NRS 200.380, 193.165); and one (1) count of POSSESSION OF A FIREARM BY AN EX-
FELON (Felony — NRS 202.360). The State also included in the Information its Intent to Seek
Habitual Treatment under NRS 207.010 if Petitioner was found guilty of the offenses
otherwise listed in the Information.

On August 11, 2010, Petitioner entered into a Guilty Plea Agreement with the State.
Petitioner pled guilty to one (1) count of BURGLARY WHILE INPOSSESSION OF A
FIREARM (Felony — NRS 205.060); one (1) count of CONSPIRACY TO COMMIT
ROBBERY (Felony — NRS 199.480); one (1) count of ROBBERY WITH USE OF A
DEADLY WEAPON (Felony — NRS 200.380, 193.165); and one (1) count of POSSESSION
OF AFIREARM BY AN EX-FELON (Felony — NRS 202.360). The parties stipulated to large
habitual treatment under NRS 207.010. The parties further stipulated to jointly recommend a
sentence of two (2) to five (5) years incarceration in the Nevada Department of Corrections
(NDOC) as to Count 1. The parties further stipulated to jointly recommend a sentence of ten
(10) to twenty-five (25) years incarceration in the NDOC, consecutive to Count 1 as sentence
for Petitioner’s habitual criminal treatment. The parties further stipulated that all other Counts
would run concurrent.

On May 10, 2010, Petitioner was adjudicated guilty of (1) count of BURGLARY
WHILE INPOSSESSION OF A FIREARM (Felony — NRS 205.060); one (1) count of
CONSPIRACY TO COMMIT ROBBERY (Felony — NRS 199.480); one (1) count of
ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 200.380, 193.165); and
one (1) count of POSSESSION OF A FIREARM BY AN EX-FELON (Fe¢lony — NRS
202.360). Petitioner was also found as a habitual criminal under NRS 207.010. The Court

2
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sentenced Petitioner as follows: as to Count 1- a maximum of sixty (60) months and a
minimum of twenty-four (24) months in the Nevada Department of Corrections; as to Count
2- a maximum of sixty (60) months and a minimum of twenty-four (24) months in the Nevada
Department of Corrections, concurrent to Count 1; as to Count 3- habitual criminal
enhancement with a maximum term of twenty-five (25) years and a minimum term of ten (10)
years in the Nevada Department of Corrections, consecutive to Count 1; as to Count 4- a
maximum of sixty {60) months and a minimum of twenty-four (24) months in the Nevada
Department of Corrections, concurrent to count 2.

Petitioner’s Judgment of Conviction was filed on May 19, 2010.

On January 27, 2011, Petitioner filed a Petition for Writ of Habeas Corpus. On March
22,2011, the State filed its Response. On April 5, 2011, Petitioner filed his Reply. On April
6, 2011, Petitioner’s Petition was denied.

On April 18, 2011, Petitioner filed a Notice of Appeal, appealing this Court’s denial of
his Petition for Writ of Habeas Corpus. On October 5, 2011, the Supreme Court of Nevada
affirmed this Court’s judgment. Remittitur was issued on November 1, 2011.

On December 6, 2017, Petitioner filed a Motion for Modification of Sentence. On
December 28,2017, the State filed its Response. On January 3, 2018, the Motion was denied.

On July 9, 2020, Petitioner filed a second Petition for Writ of Habeas Corpus. On July
16, 2020, Petitioner filed a Motion for Bail and/or Release Pending Review of Post-Conviction
Petition. On July 24, 2020, the State filed its Opposition to Petitioner’s Motion for Bail and/or
Release Pending Review of Post-Conviction Petition. The State filed its Response on August
21, 2020. Petitioner filed a Reply on August 27,2020. On September 14, 2020, the Court
denied Petitioner’s Petition. The Court’s written Order follows.

ANALYSIS

L THE PETITION IS PROCEDURALLY BARRED

A. The Petition is Untimely

The Court finds that Petitioner’s Petition for Writ of Habeas Corpus is time barred

with no good cause shown for delay. Pursuant to NRS 34.726(1):

3
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Unless there 1s good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner demonstrates
to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “|a]pplication of the statutory procedural default rules to post-

conviction habeas petitions is mandatory,” noting:
Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]

when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court

4
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has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.
In the instant case, the Court notes that the Judgment of Conviction was filed on May
19, 2010. Petitioner did not file a direct appeal. Petitioner had until May 19, 2011 to file a
timely petition for writ of habeas corpus. Petitioner did not file the instant Petition until July
9, 2020. As such, this Petition is untimely. The Court finds that absent a showing of good
cause and prejudice, the Petition must be denied pursuant to NRS 34.726(1).
B. The Petition is an Abuse of the Writ
The Court further finds that the Petition is also procedurally barred because it is an
abuse of the writ. NRS 34.810(2) reads:
A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure

of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u|nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995).

5
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In other words, if the claim or allegation was previously available with reasonable
diligence, it is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499
U.S. 467, 497-498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev.
at 231, 112 P.3d at 1074.

Petitioner filed his first Petition on January 27, 2011. The Court denied that Petition on
April 6, 2011, On October 5, 2011, the Supreme Court of Nevada affirmed this Court’s
judgment. This is Petitioner’s second Petition. The only claim in the instant Petition is that
while Petitioner’s sentence was originally constitutional, it now constitutes cruel and unusual
punishment due to the rise of COVID-19, Petition at 8.

Petitioner has labeled this claim in challenging his sentence as cruel and unusual
punishment. To the extent Petitioner is determined to articulate this claim as attacking his
sentence, his sentence has been known to him since May 19 of 2010 when the Judgment of
Conviction was filed. While a claim attacking the conditions of his confinement may arguably
be based on a new factual predicate (i.e. that COVID-19 constitutes a new condition for which
the prison is responsible for attempting to protect him from), Petitioner insists that is not the
basis of his claim. See Petition at 25. Further, even if the Court were to construe Petitioner’s
claim as attacking his conditions of confinement, such a claim is barred from being raised in
a habeas corpus proceeding (see Section I[(D)(3); Bowen v. Warden of Nevada State Prison,

100 Nev. 489, 490, 686 P.2d 250, 250 (1984).

As such, this claim either should have been brought in Petitioner’s first Petition or is
not cognizable in a habeas corpus proceeding. Therefore, this Petition is an abuse of the writ.
The Court finds that absent a showing of good cause, this Petition must be denied.

C. The State Affirmatively Pleads Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”

The Nevada Supreme Court observed in Groesbeck v. Warden, “[Pletitions that are filed many

6
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years after conviction are an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a criminal conviction is final.”
100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the statute requires the State
plead laches in its motion to dismiss the petition. NRS 34.800(2). Petitioner’s judgment of
conviction was filed ten {(10) years ago in May of 2010. The State affirmatively plead laches
in the instant case, thereby invoking the presumption.

D. Petitioner Has Not Shown Good Cause to Overcome the Procedural Bars

A showing of good cause and prejudice may overcome procedural bars. “To establish
good cause, appellants must show that an impediment external to the defense prevented their
compliance with the applicable procedural rule. A qualifying impediment might be shown
where the factual or legal basis for a claim was not reasonably available at the time of default.”
Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added). The Court
continued, “appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability

of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

In order to establish prejudice, the defendant must show “‘not merely that the errors of [the
proceedings] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.””
Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) {(quoting United States v.
Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)). To find good cause there must be a

“substantial reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252,

71 P.3d 503, 506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230

(1989)). Clearly, any delay in the filing of the petition must not be the fault of the petitioner.
NRS 34.726(1)(a).

As the Court articulated in Section I(B), and despite Petitioner’s insistence to the
contrary, there is no new factual basis to challenge his sentence as cruel and unusual
punishment. His sentence has been known to him since the Judgment of Conviction was filed.

The Court notes that COVID-19 is not a judicial or legislatively imposed punishment on

7
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Petitioner, and is thus not a portion of his sentence. While Petitioner could arguably have good

cause to bring a claim challenging the conditions of his confinement, such a claim is not

cognizable in habeas corpus proceedings. (see Section I(D)(3); Bowen v. Warden of Nevada
State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984)). As such, the Court finds that
Petitioner has not shown good cause to overcome the procedural bars.

E. Petitioner Cannot Show Prejudice

The Court further finds that Petitioner cannot demonstrate that he would suffer
prejudice sufficient to overcome the procedural bar because his claim is entirely without merit.
See Rippo v. State, 134 Nev. 411, 422, 423 P.3d 1084, 1097, amended on denial of reh'g, 432
P.3d 167 (Nev. 2018) (stating: that a showing of undue prejudice under NRS 34.726
necessarily implicates the merits of the post-conviction claims). Petitioner’s entire claim is
that his sentence of imprisonment is cruel and unusual punishment because he may be exposed
to COVID-19 while imprisoned. This claim is without merit for the following reasons.

1. Petitioner’s Sentence is Neither Cruel Nor Unusual Punishment

The Eighth Amendment to the United States Constitution as well as Article 1, Section
6 of the Nevada Constitution prohibits the imposition of cruel and unusual punishment. The
Nevada Supreme Court has stated that “[a] sentence within the statutory limits is not ‘cruel
and unusual punishment unless the statute fixing punishment is unconstitutional or the
sentence is so unreasonably disproportionate to the offense as to shock the conscience.””
Allred v. State, 120 Nev. 410, 92 P.2d 1246, 1253 (2004) (quoting Blume v. State, 112 Nev.
472, 475, 915 P.2d 282, 284 (1996) (quoting Culverson v. State, 95 Nev. 95 Nev. 433, 435,
596 P.2d 220, 221-22 (1979).

Additionally, the Nevada Supreme Court has granted district courts “wide discretion”
in sentencing decisions, and these are not to be disturbed “[s]o long as the record does not
demonstrate prejudice resulting from consideration of information or accusations founded on
facts supported only by impalpable or highly suspect evidence.” Allred, 120 Nev. at 410, 92
P.2d at 1253 (quoting Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976)). A

sentencing judge is permitted broad discretion in imposing a sentence and absent an abuse of

8
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discretion, the district court's determination will not be disturbed on appeal. Randell v. State,

109 Nev. 5, 846 P.2d 278 (1993) (citing Deveroux v. State, 96 Nev. 388, 610 P.2d 722 (1980)).

As long as the sentence is within the limits set by the legislature, a sentence will normally not

be considered cruel and unusual. Glegola v. State, 110 Nev. 344, 871 P.2d 950 (1994).

The Court finds that o the extent Petitioner is determined to challenge his actual
sentence as cruel and unusual punishment, his claim must fail. As Petitioner concedes in his

Petition, the sentence imposed by the Court was constitutional. Petition at 23. At the relevant

time, the sentence was within the statutory range provided for the crimes for which Petitioner
was convicted. See NRS 199.480, NRS 205.060, NRS 203.380, NRS 193.165, NRS 202.360,
and NRS 207.010. Further, Petitioner has not alleged that the sentence was not proportional to
the crime.

Petitioner’s only rationale for why his sentence is now cruel and unusual punishment is
that COVID-19 has become a pandemic. As an initial point, Petitioner has not identified a
single case where a defendant has successfully challenged the rise of COVID-19 as rendering
his entire sentence cruel and unusual punishment, rather than challenging the conditions of
confinement. Further, such an argument seems inapposite to the rationale behind cruel and
unusual punishment claims. The Eighth Amendment protects from government-imposed
punishments. The rise of COVID-19 is not some judicial or jury-imposed punishment on his
or any other defendant. It is a virus. Nowhere in Petitioner’s Judgment of Conviction is his
exposure to this virus listed as part of his sentence. Further, this virus is currently affecting the
entire world, not just the prison population.

Petitioner’s fears over the virus are well taken, as they are fears that all members of
society currently share. That Petitioner might at some point come into contact with this virus
while incarcerated would be unfortunate, and an outcome that all parties of the judicial and
penological systems should strive to avoid. But the mere possibility that a lawful and
constitutional sentence may expose a defendant to harm that is likewise suffered by the
community at large does not, and never has, constituted a cruel and unusual sentence. See e.g.

Estelle v. Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 292, 50 L. Ed. 2d 251 (1976). (stating:

9
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“Medical malpractice does not become a constitutional violation merely because the victim is
a prisoner. In order to state a cognizable claim, a prisoner must allege acts or omissions
sufficiently harmful to evidence deliberate indifference to serious medical needs. It is only
such indifference that can offend “evolving standards of decency” in violation of the Eighth
Amendment.”)

Petitioner’s argument that he is suffering an additional or separate punishment are not
persuasive. Petitioner cites to In re Medley, 134 U.S. 160, 171 (1890) for the proposition that
a prisoner can “face punishment beyond an imposed sentence due to circumstances of the
incarceration.” Petition at 24, However, such claims are resolved by challenging the conditions
of confinement as cruel and unusual punishment, not the sentence itself. See Hope v. Pelzer,

536 U.S. 730, 737-38, 122 S. Ct. 2508, 2514, 153 L. Ed. 2d 666 (2002).

Further, as articulated in greater detail below (see Section I{D){(4)), and contrary to
Petitioner’s claims and fears, NDOC is taking active steps in combating and preventing the
spread of COVID-19. Petitioner’s claims that inmates face an “ever present risk and attendant
fear that they will be exposed to and contract the virus” is not persuasive. The unfortunate fact
is that the potential to be exposed to coronavirus is now an aspect of every single person’s
daily life. There is a potential for exposure at grocery stores, places of employment, and
medical facilities, just to name a few. See https://mypost.com/2020/06/13/experts-rank-most-
likely-places-to-contract-coronavirus/. The CDC has even published information regarding the
stress caused by the pandemic, so inmates are not alone in those aspects. See
https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/managing-stress-anxiety. html.

The Court notes that Petitioner has failed to demonstrate that he specifically is even at
any increased risk of either contracting the virus or dying from it. Petitioner alleges that he
suffers from high blood pressure, asthma, and obesity. However, Petitioner has failed to submit
any documentation from certified medical professionals that he is personally at a heightened
risk for COVID-19 and that his risk is higher where he is incarcerated than if he were released.
While Petitioner claims that his medical history of asthma and high blood pressure places him

at greater risk, there is no evidence that those individuals suffering from asthma experience an

10
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increased infection rate.! The CDC has also stated that those individuals suffering from
asthma and high blood pressure only might have an increased risk of severe illness.? Further,
while incarcerated, Petitioner has access to the medications necessary to control and treat both
of these illnesses. While the CDC has stated that individuals who are obese to the point that
they have a BMI of 30 or higher are at an increased risk of severe illness from COVID-19,
Petitioner has not submitted any proof that his BMI is at this level. Further, Petitioner’s obesity
would place him at an increased risk of severe illness regardless of whether he was
incarcerated. In addition, Petitioner has not demonstrated that the NDOC is unable to provide
him with proper medical care regarding any complications arising from his obesity.
Petitioner has merely presented over-generalized aspects of COVID-19 and the
evolving risk factors as currently understood. Petitioner has attached the declaration of Dr.
Karen Gedney. However, the declaration never mentions Petitioner by name, nor indicates that
he is in any more danger from the illness than any other individual. Further, it seems from the
language used in the declaration that Dr. Karen Gedney no longer works with the Nevada
Department of Corrections. It would further seem that she has not worked there since COVID-
19 became a pandemic {Dr. Gedney’s declaration states that she worked at the NDOC for thirty
(30) years starting in 1987. As such, it would seem she quit working for the NDOC in 2017.).
Given that Dr. Gedney has not worked for the NDOC in four (4) years, she does not have any
first-hand knowledge of the current conditions within the prison. Such a declaration, like the
rest of Petitioner’s pleading, speaks only to generalities of the virus and assumptions of how
it 1s being handled within the NDOC. Such vague allegations are insufficient to support post-
conviction allegations. See Hargrove v. State, 100 Nev. 498, 502-03, 686 P.2d 222, 225 (1984)

(holding that bare or naked allegations are insufficient to entitle a defendant to post-conviction
relief).
Further, Petitioner’s argument that he is within ¢ighteen (18) months of his parole

release date is irrelevant to the current inquiry. Whether a sentence is cruel and unusual

! https://www.aaaai.org/conditions-and-treatments/library/asthma-library/covid-asthma
2 https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions, html
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punishment does not turn based on whether a sentence is near the mandatory minimum for
time spent incarcerated; it turns on the nature of the punishment imposed. Petitioner seems to
imply that his risk of death from COVID-19 is so great that he is now being denied the

expectation of reaching his parole eligibility date. Petition at 26. This statement is seemingly

inaccurate based on current knowledge regarding how COVID-19 is affecting the Nevada
Department of Corrections. While COVID-19 is certainly a serious illness, the CDC has
estimated that as of August 3, 2020, there have been 4,601,526 reported cases of COVID-19,
with 154,002 deaths in the United States. If these numbers are accurate, the mortality rate
currently sits at approximately 3%. Given that as of July 17, 2020 only .145% of the inmates
in the NDOC had been infected with COVID-19, any allegations that a sentence of
incarceration is akin to a sentence of death is hyperbolic.?

The Court would further note that under the theory Petitioner advances in his Petition
(that his actual sentence is cruel and unusual punishment), every single sentence of
incarceration being served in the State of Nevada would be unconstitutional and in violation
of the Eighth Amendment. As Petitioner has admitted as much in an earlier filing, this

circumstance applies to all incarcerated individuals. See Reply to Respondent’s Opposition to

Motion for Bail and/or Release Pending Review of Post-Conviction Petition at 6-7. However,

Petitioner then goes on to state that not all defendants should be released. Id. That is not the
way the cruel and unusual punishment standard works. If COVID-19, as Petitioner argues,
essentially sentences a defendant to death (See Petition at 23), then such a punishment would
be unconstitutional for every defendant not currently on death row, and every single one of
them could bring a similar Petition and be entitled to be released from custody. The ultimate
outcome of Petitioner’s logic shows its logical inconsistency. The existence of a pandemic is

not a get out of jail free card for this defendant or any other.

3 See https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html ; see  also
http://doc.nv.gov/uploadedFiles/docnvgov/content/ About/Press_Release/NDOC_Offenders_Arizona_Saguaro
pdf
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The simple reality is that Petitioner’s sentence is and was lawful when it was imposed.
The existence of a global pandemic that threatens every single person on this planet does not
change this fact. Petitioner is not entitled to escape the consequences of his actions based on a
threat that is global in nature. The Court therefore finds that COVID-19 has nothing to do with
Petitioner’s sentence, and he is not entitled to release or a finding that his sentence is cruel and
unusual punishment based on its existence.

2. Petitioner is Actually Challenging His Conditions of Confinement

Even though Petitioner’s claim clearly fails even if considered under the standard
Petitioner urges, the Court finds that what Petitioner is actually bringing in his Petition is a
claim of cruel and unusual conditions of confinement.

The proper way to challenge that an individual’s lawful incarceration has exposed them
to certain harms while incarcerated is to challenge the conditions of confinement under the

Eighth Amendment. Farmer v. Brennan, 511 U.S. 825, 832, 114 S. Ct. 1970, 1976, 128 L. Ed.

2d 811 (1994) (stating: “The Constitution ‘does not mandate comfortable prisons,” Rhodes v.
Chapman, 452 U.S. 337, 349, 101 S.Ct. 2392, 2400, 69 L.Ed.2d 59 (1981), but neither does it
permit inhumane ones, and it is now settled that ‘the treatment a prisoner receives in prison
and the conditions under which he is confined are subject to scrutiny under the Eighth
Amendment,” Helling, 509 U.S., at 31, 113 S.Ct,, at 2480.”)

In fact, a review of both this state’s and the Supreme Court’s jurisprudence shows that
issues such as; excessive force used by prison officials (see Farmer v. Brennan, 511 U.S. 825,
832, 114 S. Ct. 1970, 1976, 128 L. Ed. 2d 811 (1994)); lack of access to appropriate medical
care (Estelle v. Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 292, 50 L. Ed. 2d 251 (1976)); the
use of cruel punishments within a prison (Hope v. Pelzer, 536 U.S. 730, 737-38, 122 S. Ct.
2508, 2514, 153 L. Ed. 2d 666 (2002)); the danger of inmate on inmate violence (Butler ex
rel. Biller v. Bayer, 123 Nev. 450, 459, 168 P.3d 1055, 1062 (2007); and the use of punitive
segregation {Bowen v. Warden of Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250

(1984)) are all addressed under a conditions of confinement analysis (or a similar analysis

considering whether the conduct of the prison staff was indifferent).
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Given that dangers occurring within a prison have never rendered an entire sentence of
incarceration as cruel and unusual punishment, Petitioner cannot show that the rise of COVID-
19 means that he can now challenge his sentence as cruel and unusual punishment. Any cruel
and unusual punishment claim must challenge the conditions of confinement as cruel and
unusual. Other Courts have come to this exact conclusion when dealing with similar filings.

See, inter alia, Foster v. Comm'r of Correction, 484 Mass. 698, 716, 146 N.E.3d 372, 390

(2020} (addressing an Eight Amendment claim regarding the rise of COVID-19 as a conditions
of confinement question); People ex rel. Coleman v. Brann, No. 260252/20, 2020 WL
1941972, at *7 (N.Y. Sup. Ct. Apr. 21, 2020)*; Matter of Pauley, 466 P.3d 245, 256, 259-60
(Wash. Ct. App. 2020) (declining to abandon the deliberate indifference standard).

As such, the Court finds that to the extent there is any recognizable claim presented in
this Petition, it is that Petitioner is challenging the conditions of his confinement as
unconstitutional. Petitioner claims that this is not the case, that he is asserting that his sentence
as a whole¢ is now unconstitutional and he is entitled to release. Petition at 25-26. But the
applicable legal standard to a claim does not change simply because a Petitioner says it does.
As the Court has thoroughly articulated above, the relevant standard for a claim that an
individual’s incarceration exposes him to harm is that the conditions of confinement are cruel
and unusual punishment. As such, the Court finds that Petitioner is actually challenging his
conditions of confinement.

3. Conditions of Confinement Claims are Not Cognizable in a Habeas
Corpus Petition

In Bowen v. Warden of Nevada State Prison, the Nevada Supreme Court stated:

We have repeatedly held that a petition for writ of habeas corpus may
challenge the validity of current confinement, but not the conditions
thercof. See Director, Dep't Prisons v. Arndt, 98 Nev. 84, 640 P.2d
1318 (1982); Rogers v. Warden, 84 Neb. 539, 445 P.2d 28 {1968);

4 This case is cited only for the proposition that this Court analyzed a similar claim under a conditions of
confinement standard. That the New York Court allows such a claim to be brought in a Petition for Writ of
Habeas Corpus is irrelevant, as this jurisdiction has expressly forbid such a claim from being brought in such a
Petition. See Bowen v. Warden of Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984).
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Rainsberger v. Leypoldt, 77 Nev. 399, 365 P.2d 489 (1961), cert.
denied, 368 U.S. 516, 82 S.Ct. 530, 7 L.Ed.2d 522 (1962). In Rogers,
we held that a claim of brutal treatment at the hands of prison officials
was not cognizable on a habeas petition, because the claim spoke to
the conditions and not the validity of confinement. In Arndt, we left
open the specific question raised by this appeal, whether the
imposition of a qualitatively more restrictive type of confinement
within the prison, such as punitive segregation, may be challenged by
a petition for writ of habeas corpus. We now hold that such a challenge
speaks only to the conditions of confinement and therefore may not
be raised by a habeas corpus petition. See Rogers v. Warden, supra.

The district court correctly ruled that the instant claim for relief was
not cognizable in a habeas corpus proceeding.

100 Nev. 489, 490, 686 P.2d 250, 250 (1984).

As such, the Court finds that Petitioner’s claim challenging his conditions of
confinement i1s not cognizable in a Petition for Writ of Habeas Corpus. In fact, the Nevada
Supreme Court has recently declined to grant relief to a petitioner alleging that the dangers of
COVID-19 required his release from prison as this was beyond the scope of a habeas petition.

See Kerkorian v. Sisolak, 462 P.3d 256 (Nev. 2020) (unpublished disposition). As such, the

Court finds that Petitioner’s claim cannot even be considered in a habeas corpus proceeding.
4, Petitioner’s Conditions of Confinement Are Not Cruel and Unusual
Punishment

Further, even if Petitioner could bring a claim challenging the conditions of his
confinement in a Petition for Writ of Habeas Corpus, such a claim would be without merit.

In determining whether the conditions of confinement constitute cruel and unusual
punishment, the question is whether prison officials have displayed a deliberate indifference
to Petitioner’s safety; or failed to undertake reasonable measures” to ensure the safety of
prisoners. See Farmer, 511 U.S. at 829, 114 S. Ct. at 1974, see also Hudson v. Palmer, 468
U.S. 517, 526-527, 104 S.Ct. 3194, 3200, 82 L.Ed.2d 393 (1984). The United States Supreme

Court has analogized displaying a deliberate indifference with recklessly disregarding a risk.

Farmer, 511 U.S. at 836, 114 S. Ct. at 1978. “[I]t is enough that the official acted or failed to
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act despite his knowledge of a substantial risk of serious harm.” Id. at 842, 114 S. Ct. at 198-
81.

Recently, the Ninth Circuit held in US v. Dade that the COVID-19 pandemic and risk
of contracting the virus in prison does not warrant release if the risks are being adequately
addressed. 959 F.3d 1136, 1139 (9th Cir. 2020). The Court further explained that even if the
risks are not being adequately addressed transferring the defendant to a different facility, as
opposed to release, would likely be appropriate. Id. The Ninth Circuit has further explained
that granting release is appropriate only after a defendant establishes that they have serious
health issues and that the prison in incapable of treating those health concerns. In re Roe, 257
F.3d 1077, 1081 (Sth Cir. 2001).

However, the Court notes that Nevada Department of Corrections has been undertaking
various measures in an attempt to protect not just Petitioner, but all inmates from the risk
imposed by COVID-19. According to NDOC’s official website the following protocols have
been instituted thus far in response to COVID-19,

1. Running modified operations that limit travel between facilities and
restricted visitation at all facilities. This will be in-place until
corrections and medical experts at NDOC, working alongside local

and state government agencies, determine that the health and safety of
staff and offenders are no longer threatened by COVID-19.

2. Each morning, all employees are being screened for symptoms of

the virus, including having their temperature taken. Anyone found
with one of the cardinal symptoms (fever of 100 degrees F or greater,
shortness of breath, dry cough, chills, muscle pain, new loss of taste
or smell) are sent home where they must obtain medical clearance or
test negative for COVID-19 before returning to work.

3. All personnel who do enter a secure facility are required to wear a
face covering.

4. Testing new arrivals at the intake units at High Desert State Prison

and Northern Nevada Correctional Center for COVID-19, and
isolating offenders who test positive in negative airflow cells.

16
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5. The dissemination of the latest CDC guidance for staff and
offenders, including the Center of Disease Control's Stop the Spread
of Germs poster, in highly visible areas.

6. Surface Sanitation Teams, using a 10% bleach concentration,
thoroughly clean surfaces at all facilities.

7. Hand soap is readily available at every facility, both in cells and in
common areas. NDOC encourages all persons to frequently wash their
hands using warm soap and water for at least 20 seconds.

8. Prison Industries is manufacturing hand sanitizer, medical gowns,
and face coverings to ensure NDOC staff have access to these critical
supplies. PI is also manufacturing alcohol-free hand sanitizer and face
coverings for offenders.

9. If an offender is suspected of having an illness, or if they self-report
feeling i1, NDOC medical staff immediately assess and place them in
that facility's infirmary or medically observes them in their cell.
NDOC also alerts Culinary so meals are delivered to the offenders
while they're in the infirmary or their cell.

Additionally, NDOC officials have instituted the following:

Distribution of 22,000 face coverings statewide to offenders to reduce
the likelihood of an asymptomatic COVID-19 carrier passing the virus
to others. Face covering distribution was done in conjunction with
new security guidelines that ensure public safety goals are fully met.

Clearly, Petitioner cannot argue that prison authorities are unwilling to address COVID-

19 problems within the prisons. In fact, the NDOC’s website further states:

[NDOC] is working closely with local and state public health officials
to prepare for Novel Coronavirus (COVID-19), with the top priority
being the health of staff and offenders at our facilities. The plan of our
ongoing public health response is to detect and rapidly contain
introductions of this virus with the goal of delaying and ultimately
preventing sustained spread of COVID-19.

NDOC completed a statewide testing initiative in June during which
it tested all offenders - approximately 12,368 - for COVID-19. Of

* http://doc.nv.gov/About/Press_Release/covid19 updates/
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those tested, only 18 — or .15% of all offenders — have tested positive
for the virus, one of the lowest rates in the nation.

“The very low number of offenders testing positive is a testament to
the strength of the firewall NDOC established to stop the spread of
the virus,” said Charles Daniels, NDOC Director. “Our custody staff
implemented pro-active procedures to ensure the safety of everyone
at our facilities, while our medical staff worked tirclessly to test
offenders and provide appropriate medical care. This has been a team
effort and I could not be prouder.”®

Petitioner has previously cited to an article stating that 69 of 99 Nevada inmates housed
at the Saguaro Correctional facility in Arizona tested positive for COVID-19. Reply to

Respondent’s Opposition to Motion for Bail and/or Release Pending Review of Post-

Conviction Petition at 5-6. However, Petitioner is not incarcerated at Saguaro Correctional

Center. Petitioner is incarcerated at the Southern Desert Correctional Center. Petition at 1.
Further, this very same article Petitioner cites states that “Approximately 12,368 offenders,
which represent 99.9% of the NDOC’s total population — were tested for COVID-19, with
only 18 — or .145% testing positive for the virus, one of the lowest rates in the nation.”” The
Court would also note that this article states that of all the inmates who tested positive in this
Arizona facility, none had exhibited any symptoms or required hospitalization.

Further, the Court notes that if Petitioner’s argument is truly motivated by reducing
Petitioner’s exposure to COVID-19, statistics would contradict his belief that he is more at
risk of contracting the virus while incarcerated. Current reports establish that only .2 percent
of inmates in the NDOC have tested positive for COVID-19.* Specifically, in Clark County
Correctional facilities, there are currently only five reported cases of COVID-19. Id. This is in

comparison to 56,972 confirmed cases in Clark County which represented 11.7 percent of

® http://doc.nv.gov/About/Press_Release/covidl19 updates/ (emphasis added)
"http://doc.nv.gov/uploadedFiles/docnvgov/content/ About/Press Release/NDOC Offenders Arizona Saguar
o.pdf (emphasis added)

8 “Facilities with reported COVID-19 Cases, State of Nevada Department of Health and Human Services, last updated on
August 10, 2020 at 9 AM  (last accessed on  August 10, 2020 at 358 PM)
https://app.powerbigov.us/view?r=eyIr[joiNDMwMDIQY mQtNmUyY S00ZmFLWIOMGItZDMOOTY 1 Y2Y QY zZNhliwi
dCI6ImUQY TMOMGU2LWHOWUINGU20C04ZWFhLTEINDRkMjcwMzk4MCJ9,
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those tested.® As such, Petitioner’s claim that he is more likely to contract COVID-19 should
he remain incarcerated is belied by the statistics.

Given the litany of ways in which the NDOC is attempting to protect prisoners from
this virus, as well as the NDOC’s success as one of the nation’s leaders in protecting those
incarcerated from this virus, there can be no legitimate assertion that officials are failing to act
despite knowledge of a substantial risk of serious harm. Therefore, the Court finds that
conditions of confinement cannot constitute cruel and unusual punishment.

As such, this claim is without merit. Since this claim is without merit, Petitioner cannot
show that he would be prejudiced from the imposition of the mandatory procedural bars,
Therefore, the Court finds that under both NRS 34.726 and NRS 34.810, this Petition is
procedurally barred as untimely.

II. THERE IS NO NEED FOR AN EVIDENTIARY HEARING

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an
evidentiary hearing is required. A petitioner must not be discharged
or committed to the custody of a person other than the respondent
unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not entitled
to relief and an evidentiary hearing is not required, he shall dismiss
the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing is
required, he shall grant the writ and shall set a date for the hearing.

The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual

allegations, which, if true, would entitle him to relief unless the factual allegations are repelled

% “COVID-19 (Coronavirus) State of Nevada Department of Health and Human Services, last updated on August 10,
2020 at 9:45 AM (last accessed on August 10, 2020 at 4:16 PM)
https://app.powerbigov.us/view?r=eylrljoiMjA2ZThiOWUtM2FINSOOMGY SLWFmYjUtINmQwNTQ3Nzg SN212Tiwid
CISImUOY TMOMGU2LWI4OWUINGU20C04ZWFhLTEINDRkMjcwMzk4MCJ9,
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by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (holding that “[a] defendant seeking post-conviction

relief is not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record”). “A claim is ‘belied” when it is contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). It is
improper to hold an evidentiary hearing simply to make a complete record. See State v. Fighth
Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court

considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as

complete a record as possible.” This is an incorrect basis for an ¢videntiary hearing.”).
Further, the United States Supreme Court has held that an evidentiary hearing is not

required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence
of counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994).

While not articulated in his Petition, Petitioner’s Reply to Opposition for Bail and/or
Release claims that an evidentiary hearing is required to “assess the actual danger of

transmission.” Reply to Respondent’s Opposition to Motion for Bail and/or Release Pending

Review of Post-Conviction Petition at 6. The Court finds that there is no need for such an

evidentiary hearing. COVID-19 is only relevant to the instant proceedings to the extent it was
a punishment imposed on Petitioner. As the Court has thoroughly articulated above, it was not.
As such, its existence, regardless of its severity, does not establish that Petitioner’s sentence
was either cruel or unusual punishment. A claim challenging the conditions of confinement as

cruel and unusual punishment cannot be brought in a Petition for Writ of Habeas Corpus. As
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such, there are no grounds for an evidentiary hearing in the instant case and this request is
denied.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Post-Conviction Petition for Writ
of Habeas Corpus shall be, and it is, hereby denied.

DATED this 7th day of October, 2020. Dated this 8th day of October, 2020

Jltl AR~

DISTRICT JUDGE
STEVEN B. WOLFSON Willam . Kephart |
Clark County District Attorney District Court Judge
Nevada Bar #001565
BY /s// TALEEN PANDUKHT

TALEEN PANDUKHT

Chief Deputy District Attorney

Nevada Bar #5734

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 7th day of
October, 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CAREY PICKETT, #57591
S.D.C.C.

PO BOX 208

INDIAN SPRINGS, NV 89070

BY _//E. DEL PADRE

E. DEL PADRE
Secretary for the District Attorney’s Office

ed/GCU
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Cary Pickett, Plaintiff(s)
Vvs.

Jerry Howell, et al.,,
Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-817798-W

DEPT. NO. Department 19

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:
Service Date: 10/8/2020
ECF Notificiations CHU
Richard Chavez
Megan Hopper-Rebegea
Steven Wolfson

Dept Law Clerk

ecf nvchui@fd.org

richard _chavez@fd.org

Megan Hopper-Rebegeai@fd.org
Motions@clarkcountyda.com

dept191c@clarkcountycourts.us
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Electronically Filed
10/9/2020 11:30 AM
Steven D. Grierson

CLERK OF THE CC

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
WILLIAM FLINN, JR.

Chief Deputy District Attorney
Nevada Bar #013119

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASENO: 10C262523-2

CAREY PICKETT, .
£0725059 DEPT NO: XIX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S REQUEST
FOR AN ORDER VACATING RESTITUTION

DATE OF HEARING: OCTOBER 12, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through WILLIAM FLINN, JR ., Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Request for An
Order Vacating Restitution.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
I
I
/"

WCLARK COUNTYDANET\CRMCASE2220 1081 14420120 LOL 1420C-OPPS-(CARY JERARD PICKETT)-002.DOCX

Case Number: 10C262523-2

538



Rl - e T N

[ 3 TN N R NG TR NG TN NG TN N TR N T N TR N Y S G O O G e S 'y
W NN W R W N = DWW Yy R WY = O

POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On February 3, 2010, the State filed a Criminal Complaint charging Defendant CAREY
PICKETT with five (5) counts of Burglary While in Possession of a Fircarm, seven (7) counts
of Robbery With Use of a Deadly Weapon, five (5) counts of Conspiracy to Commit Robbery,
and six (6) counts of Possession of a Firearm by an Ex-Felon. On March 10, 2010, pursuant
to negotiations, the State filed an Information charging Defendant with one count each of
Burglary While in Possession of a Firearm, Conspiracy to Commit Robbery, Robbery with
Use of a Deadly Weapon, and Possession of a Firearm by an Ex-Felon. On March 11, 2010,
pursuant to a written Guilty Plea Agreement, Defendant pled guilty to the same charges.

On May 10, 2010, Defendant was adjudged a Habitual Criminal and sentenced as
follows: as to Count 1 — Burglary While in Possession of a Fircarm, to a MAXIMUM of
SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24)
MONTHS; as to Count 2 — Conspiracy to Commit Robbery, to MAXIMUM of SIXTY (60)
MONTHS with a MINIMUM parole ¢ligibility of TWENTY-FOUR (24) MONTHS; as to
Count 3 — Robbery with Use of a Deadly Weapon, to a MAXIMUM of TWENTY-FIVE (25)
YEARS with a MINIMUM parole eligibility of TEN (10) YEARS, Count 3 to run
CONSECUTIVE to Count 1; as to Count 4 — Possession of a Fircarm by an Ex-Felon, to a
MAXIMUM of SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-
FOUR (24) MONTHS, Count 4 to run CONCURRENT with Count 2, with EIGHTY-EIGHT
(88) DAYS credit for time served. This Court further ordered Defendant to pay restitution of
$11,948.60 jointly and severally with his codefendant and $1,550.00 individually. A
Judgment of Conviction was filed on May 19, 2010.!

On September 21, 2020, Defendant filed a Request for an Order Vacating Restitution.
The State opposes.

/"
/"

! Due to clerical errors, an Amended Judgment of Conviction was filed on September 24, 2010.
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ARGUMENT

Defendant’s Motion requests that this Court vacate the restitution amounts ordered as
part of Defendant’s sentence on May 10, 2010. Defendant’s sole basis for that request appears
to be his speculation that insurance companies would have made the victim businesses whole
after Defendant’s crimes, but Defendant of course offers no evidence for that claim.
Moreover, victims of crime are entitled to restitution regardless of any possible insurance
coverage. Defendant provides no points and authorities whatsoever to support the notion that
this Court must, or even is permitted to, now revisit restitution amounts that were ordered at
Defendant’s sentencing more than ten (10) years ago, amounts that were ordered without
objection by Defendant at that time. Therefore, Defendant’s Motion should be denied on its
merits, and given Defendant provides no authority for his request, pursuant to EDCR 3.20 as
well.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Request be
denied.

DATED this 9th day of October, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s// WILLIAM FLINN JR.
WILLIAM FLINN, JR.
Chief Deputy District Attorney
Nevada Bar #013119
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 9th day of

October, 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

WF/ed/GCU

CAREY PICKETT, #57591
S.D.C.C.

PO BOX 208

INDIAN SPRINGS, NV 89070

BY _ // E. Del Padre
E. DEL PADRE
Secretary for the District Attorney’s Office
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Electronically Filed
10/13/2020 1:40 PM
Steven D. Grierson

NEO
DISTRICT COURT
CLARK COUNTY, NEVADA
CARY PICKETT,
Case No: 10C262523-2
Petitioner, Dept No: XX
VS.
THE STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on October 8, 2020, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on October 13, 2020.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 13 day of October 2020, I served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Anorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Cary Pickett # 57591
P.O. Box 208
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

1
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney

Nevada Bar # 5734
200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

CARY PICKETT

_VS_

Electronically Filed
10/08/2020 8:34 AM,

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

Petitioner,

THE STATE OF NEVADA,

Respondent.

A-20-817798-W
10C262523-2
XIX

CASE NO:
DEPT NO:

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: SEPTEMBER 14, 2020
TIME OF HEARING: 10:15 AM

THIS CAUSE having come on for hearing before the Honorable William Kephart,

District Judge, on the 14th day of September, 2020, the Petitioner not being present, and being
represented by MEGAN HOOPER-REBEGEA, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through ANN DUNN,

Deputy District Attorney, and the Court having considered the matter, including briefs,

transcripts, and documents on file herein, now therefore, the Court makes the following

findings of fact and conclusions of law:

"
"
"
"
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY

On March 10, 2010, the State filed an Information charging Cary Pickett (“Petitioner™)
with one (1) count of BURGLARY WHILE INPOSSESSION OF A FIREARM (Felony —
NRS 205.060); one (1) count of CONSPIRACY TO COMMIT ROBBERY (Felony — NRS
199.480); one (1) count of ROBBERY WITH USE OF A DEADLY WEAPON (Felony —
NRS 200.380, 193.165); and one (1) count of POSSESSION OF A FIREARM BY AN EX-
FELON (Felony — NRS 202.360). The State also included in the Information its Intent to Seek
Habitual Treatment under NRS 207.010 if Petitioner was found guilty of the offenses
otherwise listed in the Information.

On August 11, 2010, Petitioner entered into a Guilty Plea Agreement with the State.
Petitioner pled guilty to one (1) count of BURGLARY WHILE INPOSSESSION OF A
FIREARM (Felony — NRS 205.060); one (1) count of CONSPIRACY TO COMMIT
ROBBERY (Felony — NRS 199.480); one (1) count of ROBBERY WITH USE OF A
DEADLY WEAPON (Felony — NRS 200.380, 193.165); and one (1) count of POSSESSION
OF AFIREARM BY AN EX-FELON (Felony — NRS 202.360). The parties stipulated to large
habitual treatment under NRS 207.010. The parties further stipulated to jointly recommend a
sentence of two (2) to five (5) years incarceration in the Nevada Department of Corrections
(NDOC) as to Count 1. The parties further stipulated to jointly recommend a sentence of ten
(10) to twenty-five (25) years incarceration in the NDOC, consecutive to Count 1 as sentence
for Petitioner’s habitual criminal treatment. The parties further stipulated that all other Counts
would run concurrent.

On May 10, 2010, Petitioner was adjudicated guilty of (1) count of BURGLARY
WHILE INPOSSESSION OF A FIREARM (Felony — NRS 205.060); one (1) count of
CONSPIRACY TO COMMIT ROBBERY (Felony — NRS 199.480); one (1) count of
ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 200.380, 193.165); and
one (1) count of POSSESSION OF A FIREARM BY AN EX-FELON (Fe¢lony — NRS
202.360). Petitioner was also found as a habitual criminal under NRS 207.010. The Court

2
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sentenced Petitioner as follows: as to Count 1- a maximum of sixty (60) months and a
minimum of twenty-four (24) months in the Nevada Department of Corrections; as to Count
2- a maximum of sixty (60) months and a minimum of twenty-four (24) months in the Nevada
Department of Corrections, concurrent to Count 1; as to Count 3- habitual criminal
enhancement with a maximum term of twenty-five (25) years and a minimum term of ten (10)
years in the Nevada Department of Corrections, consecutive to Count 1; as to Count 4- a
maximum of sixty {60) months and a minimum of twenty-four (24) months in the Nevada
Department of Corrections, concurrent to count 2.

Petitioner’s Judgment of Conviction was filed on May 19, 2010.

On January 27, 2011, Petitioner filed a Petition for Writ of Habeas Corpus. On March
22,2011, the State filed its Response. On April 5, 2011, Petitioner filed his Reply. On April
6, 2011, Petitioner’s Petition was denied.

On April 18, 2011, Petitioner filed a Notice of Appeal, appealing this Court’s denial of
his Petition for Writ of Habeas Corpus. On October 5, 2011, the Supreme Court of Nevada
affirmed this Court’s judgment. Remittitur was issued on November 1, 2011.

On December 6, 2017, Petitioner filed a Motion for Modification of Sentence. On
December 28,2017, the State filed its Response. On January 3, 2018, the Motion was denied.

On July 9, 2020, Petitioner filed a second Petition for Writ of Habeas Corpus. On July
16, 2020, Petitioner filed a Motion for Bail and/or Release Pending Review of Post-Conviction
Petition. On July 24, 2020, the State filed its Opposition to Petitioner’s Motion for Bail and/or
Release Pending Review of Post-Conviction Petition. The State filed its Response on August
21, 2020. Petitioner filed a Reply on August 27,2020. On September 14, 2020, the Court
denied Petitioner’s Petition. The Court’s written Order follows.

ANALYSIS

L THE PETITION IS PROCEDURALLY BARRED

A. The Petition is Untimely

The Court finds that Petitioner’s Petition for Writ of Habeas Corpus is time barred

with no good cause shown for delay. Pursuant to NRS 34.726(1):

3
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Unless there 1s good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner demonstrates
to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “|a]pplication of the statutory procedural default rules to post-

conviction habeas petitions is mandatory,” noting:
Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]

when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court

4
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has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.
In the instant case, the Court notes that the Judgment of Conviction was filed on May
19, 2010. Petitioner did not file a direct appeal. Petitioner had until May 19, 2011 to file a
timely petition for writ of habeas corpus. Petitioner did not file the instant Petition until July
9, 2020. As such, this Petition is untimely. The Court finds that absent a showing of good
cause and prejudice, the Petition must be denied pursuant to NRS 34.726(1).
B. The Petition is an Abuse of the Writ
The Court further finds that the Petition is also procedurally barred because it is an
abuse of the writ. NRS 34.810(2) reads:
A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure

of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u|nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995).

5
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In other words, if the claim or allegation was previously available with reasonable
diligence, it is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499
U.S. 467, 497-498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev.
at 231, 112 P.3d at 1074.

Petitioner filed his first Petition on January 27, 2011. The Court denied that Petition on
April 6, 2011, On October 5, 2011, the Supreme Court of Nevada affirmed this Court’s
judgment. This is Petitioner’s second Petition. The only claim in the instant Petition is that
while Petitioner’s sentence was originally constitutional, it now constitutes cruel and unusual
punishment due to the rise of COVID-19, Petition at 8.

Petitioner has labeled this claim in challenging his sentence as cruel and unusual
punishment. To the extent Petitioner is determined to articulate this claim as attacking his
sentence, his sentence has been known to him since May 19 of 2010 when the Judgment of
Conviction was filed. While a claim attacking the conditions of his confinement may arguably
be based on a new factual predicate (i.e. that COVID-19 constitutes a new condition for which
the prison is responsible for attempting to protect him from), Petitioner insists that is not the
basis of his claim. See Petition at 25. Further, even if the Court were to construe Petitioner’s
claim as attacking his conditions of confinement, such a claim is barred from being raised in
a habeas corpus proceeding (see Section I[(D)(3); Bowen v. Warden of Nevada State Prison,

100 Nev. 489, 490, 686 P.2d 250, 250 (1984).

As such, this claim either should have been brought in Petitioner’s first Petition or is
not cognizable in a habeas corpus proceeding. Therefore, this Petition is an abuse of the writ.
The Court finds that absent a showing of good cause, this Petition must be denied.

C. The State Affirmatively Pleads Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”

The Nevada Supreme Court observed in Groesbeck v. Warden, “[Pletitions that are filed many

6
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years after conviction are an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a criminal conviction is final.”
100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the statute requires the State
plead laches in its motion to dismiss the petition. NRS 34.800(2). Petitioner’s judgment of
conviction was filed ten {(10) years ago in May of 2010. The State affirmatively plead laches
in the instant case, thereby invoking the presumption.

D. Petitioner Has Not Shown Good Cause to Overcome the Procedural Bars

A showing of good cause and prejudice may overcome procedural bars. “To establish
good cause, appellants must show that an impediment external to the defense prevented their
compliance with the applicable procedural rule. A qualifying impediment might be shown
where the factual or legal basis for a claim was not reasonably available at the time of default.”
Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added). The Court
continued, “appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526.
Examples of good cause include interference by State officials and the previous unavailability

of a legal or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

In order to establish prejudice, the defendant must show “‘not merely that the errors of [the
proceedings] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.””
Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) {(quoting United States v.
Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)). To find good cause there must be a

“substantial reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252,

71 P.3d 503, 506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230

(1989)). Clearly, any delay in the filing of the petition must not be the fault of the petitioner.
NRS 34.726(1)(a).

As the Court articulated in Section I(B), and despite Petitioner’s insistence to the
contrary, there is no new factual basis to challenge his sentence as cruel and unusual
punishment. His sentence has been known to him since the Judgment of Conviction was filed.

The Court notes that COVID-19 is not a judicial or legislatively imposed punishment on
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Petitioner, and is thus not a portion of his sentence. While Petitioner could arguably have good

cause to bring a claim challenging the conditions of his confinement, such a claim is not

cognizable in habeas corpus proceedings. (see Section I(D)(3); Bowen v. Warden of Nevada
State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984)). As such, the Court finds that
Petitioner has not shown good cause to overcome the procedural bars.

E. Petitioner Cannot Show Prejudice

The Court further finds that Petitioner cannot demonstrate that he would suffer
prejudice sufficient to overcome the procedural bar because his claim is entirely without merit.
See Rippo v. State, 134 Nev. 411, 422, 423 P.3d 1084, 1097, amended on denial of reh'g, 432
P.3d 167 (Nev. 2018) (stating: that a showing of undue prejudice under NRS 34.726
necessarily implicates the merits of the post-conviction claims). Petitioner’s entire claim is
that his sentence of imprisonment is cruel and unusual punishment because he may be exposed
to COVID-19 while imprisoned. This claim is without merit for the following reasons.

1. Petitioner’s Sentence is Neither Cruel Nor Unusual Punishment

The Eighth Amendment to the United States Constitution as well as Article 1, Section
6 of the Nevada Constitution prohibits the imposition of cruel and unusual punishment. The
Nevada Supreme Court has stated that “[a] sentence within the statutory limits is not ‘cruel
and unusual punishment unless the statute fixing punishment is unconstitutional or the
sentence is so unreasonably disproportionate to the offense as to shock the conscience.””
Allred v. State, 120 Nev. 410, 92 P.2d 1246, 1253 (2004) (quoting Blume v. State, 112 Nev.
472, 475, 915 P.2d 282, 284 (1996) (quoting Culverson v. State, 95 Nev. 95 Nev. 433, 435,
596 P.2d 220, 221-22 (1979).

Additionally, the Nevada Supreme Court has granted district courts “wide discretion”
in sentencing decisions, and these are not to be disturbed “[s]o long as the record does not
demonstrate prejudice resulting from consideration of information or accusations founded on
facts supported only by impalpable or highly suspect evidence.” Allred, 120 Nev. at 410, 92
P.2d at 1253 (quoting Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976)). A

sentencing judge is permitted broad discretion in imposing a sentence and absent an abuse of
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discretion, the district court's determination will not be disturbed on appeal. Randell v. State,

109 Nev. 5, 846 P.2d 278 (1993) (citing Deveroux v. State, 96 Nev. 388, 610 P.2d 722 (1980)).

As long as the sentence is within the limits set by the legislature, a sentence will normally not

be considered cruel and unusual. Glegola v. State, 110 Nev. 344, 871 P.2d 950 (1994).

The Court finds that o the extent Petitioner is determined to challenge his actual
sentence as cruel and unusual punishment, his claim must fail. As Petitioner concedes in his

Petition, the sentence imposed by the Court was constitutional. Petition at 23. At the relevant

time, the sentence was within the statutory range provided for the crimes for which Petitioner
was convicted. See NRS 199.480, NRS 205.060, NRS 203.380, NRS 193.165, NRS 202.360,
and NRS 207.010. Further, Petitioner has not alleged that the sentence was not proportional to
the crime.

Petitioner’s only rationale for why his sentence is now cruel and unusual punishment is
that COVID-19 has become a pandemic. As an initial point, Petitioner has not identified a
single case where a defendant has successfully challenged the rise of COVID-19 as rendering
his entire sentence cruel and unusual punishment, rather than challenging the conditions of
confinement. Further, such an argument seems inapposite to the rationale behind cruel and
unusual punishment claims. The Eighth Amendment protects from government-imposed
punishments. The rise of COVID-19 is not some judicial or jury-imposed punishment on his
or any other defendant. It is a virus. Nowhere in Petitioner’s Judgment of Conviction is his
exposure to this virus listed as part of his sentence. Further, this virus is currently affecting the
entire world, not just the prison population.

Petitioner’s fears over the virus are well taken, as they are fears that all members of
society currently share. That Petitioner might at some point come into contact with this virus
while incarcerated would be unfortunate, and an outcome that all parties of the judicial and
penological systems should strive to avoid. But the mere possibility that a lawful and
constitutional sentence may expose a defendant to harm that is likewise suffered by the
community at large does not, and never has, constituted a cruel and unusual sentence. See e.g.

Estelle v. Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 292, 50 L. Ed. 2d 251 (1976). (stating:

9
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“Medical malpractice does not become a constitutional violation merely because the victim is
a prisoner. In order to state a cognizable claim, a prisoner must allege acts or omissions
sufficiently harmful to evidence deliberate indifference to serious medical needs. It is only
such indifference that can offend “evolving standards of decency” in violation of the Eighth
Amendment.”)

Petitioner’s argument that he is suffering an additional or separate punishment are not
persuasive. Petitioner cites to In re Medley, 134 U.S. 160, 171 (1890) for the proposition that
a prisoner can “face punishment beyond an imposed sentence due to circumstances of the
incarceration.” Petition at 24, However, such claims are resolved by challenging the conditions
of confinement as cruel and unusual punishment, not the sentence itself. See Hope v. Pelzer,

536 U.S. 730, 737-38, 122 S. Ct. 2508, 2514, 153 L. Ed. 2d 666 (2002).

Further, as articulated in greater detail below (see Section I{D){(4)), and contrary to
Petitioner’s claims and fears, NDOC is taking active steps in combating and preventing the
spread of COVID-19. Petitioner’s claims that inmates face an “ever present risk and attendant
fear that they will be exposed to and contract the virus” is not persuasive. The unfortunate fact
is that the potential to be exposed to coronavirus is now an aspect of every single person’s
daily life. There is a potential for exposure at grocery stores, places of employment, and
medical facilities, just to name a few. See https://mypost.com/2020/06/13/experts-rank-most-
likely-places-to-contract-coronavirus/. The CDC has even published information regarding the
stress caused by the pandemic, so inmates are not alone in those aspects. See
https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/managing-stress-anxiety. html.

The Court notes that Petitioner has failed to demonstrate that he specifically is even at
any increased risk of either contracting the virus or dying from it. Petitioner alleges that he
suffers from high blood pressure, asthma, and obesity. However, Petitioner has failed to submit
any documentation from certified medical professionals that he is personally at a heightened
risk for COVID-19 and that his risk is higher where he is incarcerated than if he were released.
While Petitioner claims that his medical history of asthma and high blood pressure places him

at greater risk, there is no evidence that those individuals suffering from asthma experience an
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increased infection rate.! The CDC has also stated that those individuals suffering from
asthma and high blood pressure only might have an increased risk of severe illness.? Further,
while incarcerated, Petitioner has access to the medications necessary to control and treat both
of these illnesses. While the CDC has stated that individuals who are obese to the point that
they have a BMI of 30 or higher are at an increased risk of severe illness from COVID-19,
Petitioner has not submitted any proof that his BMI is at this level. Further, Petitioner’s obesity
would place him at an increased risk of severe illness regardless of whether he was
incarcerated. In addition, Petitioner has not demonstrated that the NDOC is unable to provide
him with proper medical care regarding any complications arising from his obesity.
Petitioner has merely presented over-generalized aspects of COVID-19 and the
evolving risk factors as currently understood. Petitioner has attached the declaration of Dr.
Karen Gedney. However, the declaration never mentions Petitioner by name, nor indicates that
he is in any more danger from the illness than any other individual. Further, it seems from the
language used in the declaration that Dr. Karen Gedney no longer works with the Nevada
Department of Corrections. It would further seem that she has not worked there since COVID-
19 became a pandemic {Dr. Gedney’s declaration states that she worked at the NDOC for thirty
(30) years starting in 1987. As such, it would seem she quit working for the NDOC in 2017.).
Given that Dr. Gedney has not worked for the NDOC in four (4) years, she does not have any
first-hand knowledge of the current conditions within the prison. Such a declaration, like the
rest of Petitioner’s pleading, speaks only to generalities of the virus and assumptions of how
it 1s being handled within the NDOC. Such vague allegations are insufficient to support post-
conviction allegations. See Hargrove v. State, 100 Nev. 498, 502-03, 686 P.2d 222, 225 (1984)

(holding that bare or naked allegations are insufficient to entitle a defendant to post-conviction
relief).
Further, Petitioner’s argument that he is within ¢ighteen (18) months of his parole

release date is irrelevant to the current inquiry. Whether a sentence is cruel and unusual

! https://www.aaaai.org/conditions-and-treatments/library/asthma-library/covid-asthma
2 https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions, html
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punishment does not turn based on whether a sentence is near the mandatory minimum for
time spent incarcerated; it turns on the nature of the punishment imposed. Petitioner seems to
imply that his risk of death from COVID-19 is so great that he is now being denied the

expectation of reaching his parole eligibility date. Petition at 26. This statement is seemingly

inaccurate based on current knowledge regarding how COVID-19 is affecting the Nevada
Department of Corrections. While COVID-19 is certainly a serious illness, the CDC has
estimated that as of August 3, 2020, there have been 4,601,526 reported cases of COVID-19,
with 154,002 deaths in the United States. If these numbers are accurate, the mortality rate
currently sits at approximately 3%. Given that as of July 17, 2020 only .145% of the inmates
in the NDOC had been infected with COVID-19, any allegations that a sentence of
incarceration is akin to a sentence of death is hyperbolic.?

The Court would further note that under the theory Petitioner advances in his Petition
(that his actual sentence is cruel and unusual punishment), every single sentence of
incarceration being served in the State of Nevada would be unconstitutional and in violation
of the Eighth Amendment. As Petitioner has admitted as much in an earlier filing, this

circumstance applies to all incarcerated individuals. See Reply to Respondent’s Opposition to

Motion for Bail and/or Release Pending Review of Post-Conviction Petition at 6-7. However,

Petitioner then goes on to state that not all defendants should be released. Id. That is not the
way the cruel and unusual punishment standard works. If COVID-19, as Petitioner argues,
essentially sentences a defendant to death (See Petition at 23), then such a punishment would
be unconstitutional for every defendant not currently on death row, and every single one of
them could bring a similar Petition and be entitled to be released from custody. The ultimate
outcome of Petitioner’s logic shows its logical inconsistency. The existence of a pandemic is

not a get out of jail free card for this defendant or any other.

3 See https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html ; see  also
http://doc.nv.gov/uploadedFiles/docnvgov/content/ About/Press_Release/NDOC_Offenders_Arizona_Saguaro
pdf
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The simple reality is that Petitioner’s sentence is and was lawful when it was imposed.
The existence of a global pandemic that threatens every single person on this planet does not
change this fact. Petitioner is not entitled to escape the consequences of his actions based on a
threat that is global in nature. The Court therefore finds that COVID-19 has nothing to do with
Petitioner’s sentence, and he is not entitled to release or a finding that his sentence is cruel and
unusual punishment based on its existence.

2. Petitioner is Actually Challenging His Conditions of Confinement

Even though Petitioner’s claim clearly fails even if considered under the standard
Petitioner urges, the Court finds that what Petitioner is actually bringing in his Petition is a
claim of cruel and unusual conditions of confinement.

The proper way to challenge that an individual’s lawful incarceration has exposed them
to certain harms while incarcerated is to challenge the conditions of confinement under the

Eighth Amendment. Farmer v. Brennan, 511 U.S. 825, 832, 114 S. Ct. 1970, 1976, 128 L. Ed.

2d 811 (1994) (stating: “The Constitution ‘does not mandate comfortable prisons,” Rhodes v.
Chapman, 452 U.S. 337, 349, 101 S.Ct. 2392, 2400, 69 L.Ed.2d 59 (1981), but neither does it
permit inhumane ones, and it is now settled that ‘the treatment a prisoner receives in prison
and the conditions under which he is confined are subject to scrutiny under the Eighth
Amendment,” Helling, 509 U.S., at 31, 113 S.Ct,, at 2480.”)

In fact, a review of both this state’s and the Supreme Court’s jurisprudence shows that
issues such as; excessive force used by prison officials (see Farmer v. Brennan, 511 U.S. 825,
832, 114 S. Ct. 1970, 1976, 128 L. Ed. 2d 811 (1994)); lack of access to appropriate medical
care (Estelle v. Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 292, 50 L. Ed. 2d 251 (1976)); the
use of cruel punishments within a prison (Hope v. Pelzer, 536 U.S. 730, 737-38, 122 S. Ct.
2508, 2514, 153 L. Ed. 2d 666 (2002)); the danger of inmate on inmate violence (Butler ex
rel. Biller v. Bayer, 123 Nev. 450, 459, 168 P.3d 1055, 1062 (2007); and the use of punitive
segregation {Bowen v. Warden of Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250

(1984)) are all addressed under a conditions of confinement analysis (or a similar analysis

considering whether the conduct of the prison staff was indifferent).
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Given that dangers occurring within a prison have never rendered an entire sentence of
incarceration as cruel and unusual punishment, Petitioner cannot show that the rise of COVID-
19 means that he can now challenge his sentence as cruel and unusual punishment. Any cruel
and unusual punishment claim must challenge the conditions of confinement as cruel and
unusual. Other Courts have come to this exact conclusion when dealing with similar filings.

See, inter alia, Foster v. Comm'r of Correction, 484 Mass. 698, 716, 146 N.E.3d 372, 390

(2020} (addressing an Eight Amendment claim regarding the rise of COVID-19 as a conditions
of confinement question); People ex rel. Coleman v. Brann, No. 260252/20, 2020 WL
1941972, at *7 (N.Y. Sup. Ct. Apr. 21, 2020)*; Matter of Pauley, 466 P.3d 245, 256, 259-60
(Wash. Ct. App. 2020) (declining to abandon the deliberate indifference standard).

As such, the Court finds that to the extent there is any recognizable claim presented in
this Petition, it is that Petitioner is challenging the conditions of his confinement as
unconstitutional. Petitioner claims that this is not the case, that he is asserting that his sentence
as a whole¢ is now unconstitutional and he is entitled to release. Petition at 25-26. But the
applicable legal standard to a claim does not change simply because a Petitioner says it does.
As the Court has thoroughly articulated above, the relevant standard for a claim that an
individual’s incarceration exposes him to harm is that the conditions of confinement are cruel
and unusual punishment. As such, the Court finds that Petitioner is actually challenging his
conditions of confinement.

3. Conditions of Confinement Claims are Not Cognizable in a Habeas
Corpus Petition

In Bowen v. Warden of Nevada State Prison, the Nevada Supreme Court stated:

We have repeatedly held that a petition for writ of habeas corpus may
challenge the validity of current confinement, but not the conditions
thercof. See Director, Dep't Prisons v. Arndt, 98 Nev. 84, 640 P.2d
1318 (1982); Rogers v. Warden, 84 Neb. 539, 445 P.2d 28 {1968);

4 This case is cited only for the proposition that this Court analyzed a similar claim under a conditions of
confinement standard. That the New York Court allows such a claim to be brought in a Petition for Writ of
Habeas Corpus is irrelevant, as this jurisdiction has expressly forbid such a claim from being brought in such a
Petition. See Bowen v. Warden of Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984).
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Rainsberger v. Leypoldt, 77 Nev. 399, 365 P.2d 489 (1961), cert.
denied, 368 U.S. 516, 82 S.Ct. 530, 7 L.Ed.2d 522 (1962). In Rogers,
we held that a claim of brutal treatment at the hands of prison officials
was not cognizable on a habeas petition, because the claim spoke to
the conditions and not the validity of confinement. In Arndt, we left
open the specific question raised by this appeal, whether the
imposition of a qualitatively more restrictive type of confinement
within the prison, such as punitive segregation, may be challenged by
a petition for writ of habeas corpus. We now hold that such a challenge
speaks only to the conditions of confinement and therefore may not
be raised by a habeas corpus petition. See Rogers v. Warden, supra.

The district court correctly ruled that the instant claim for relief was
not cognizable in a habeas corpus proceeding.

100 Nev. 489, 490, 686 P.2d 250, 250 (1984).

As such, the Court finds that Petitioner’s claim challenging his conditions of
confinement i1s not cognizable in a Petition for Writ of Habeas Corpus. In fact, the Nevada
Supreme Court has recently declined to grant relief to a petitioner alleging that the dangers of
COVID-19 required his release from prison as this was beyond the scope of a habeas petition.

See Kerkorian v. Sisolak, 462 P.3d 256 (Nev. 2020) (unpublished disposition). As such, the

Court finds that Petitioner’s claim cannot even be considered in a habeas corpus proceeding.
4, Petitioner’s Conditions of Confinement Are Not Cruel and Unusual
Punishment

Further, even if Petitioner could bring a claim challenging the conditions of his
confinement in a Petition for Writ of Habeas Corpus, such a claim would be without merit.

In determining whether the conditions of confinement constitute cruel and unusual
punishment, the question is whether prison officials have displayed a deliberate indifference
to Petitioner’s safety; or failed to undertake reasonable measures” to ensure the safety of
prisoners. See Farmer, 511 U.S. at 829, 114 S. Ct. at 1974, see also Hudson v. Palmer, 468
U.S. 517, 526-527, 104 S.Ct. 3194, 3200, 82 L.Ed.2d 393 (1984). The United States Supreme

Court has analogized displaying a deliberate indifference with recklessly disregarding a risk.

Farmer, 511 U.S. at 836, 114 S. Ct. at 1978. “[I]t is enough that the official acted or failed to
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act despite his knowledge of a substantial risk of serious harm.” Id. at 842, 114 S. Ct. at 198-
81.

Recently, the Ninth Circuit held in US v. Dade that the COVID-19 pandemic and risk
of contracting the virus in prison does not warrant release if the risks are being adequately
addressed. 959 F.3d 1136, 1139 (9th Cir. 2020). The Court further explained that even if the
risks are not being adequately addressed transferring the defendant to a different facility, as
opposed to release, would likely be appropriate. Id. The Ninth Circuit has further explained
that granting release is appropriate only after a defendant establishes that they have serious
health issues and that the prison in incapable of treating those health concerns. In re Roe, 257
F.3d 1077, 1081 (Sth Cir. 2001).

However, the Court notes that Nevada Department of Corrections has been undertaking
various measures in an attempt to protect not just Petitioner, but all inmates from the risk
imposed by COVID-19. According to NDOC’s official website the following protocols have
been instituted thus far in response to COVID-19,

1. Running modified operations that limit travel between facilities and
restricted visitation at all facilities. This will be in-place until
corrections and medical experts at NDOC, working alongside local

and state government agencies, determine that the health and safety of
staff and offenders are no longer threatened by COVID-19.

2. Each morning, all employees are being screened for symptoms of

the virus, including having their temperature taken. Anyone found
with one of the cardinal symptoms (fever of 100 degrees F or greater,
shortness of breath, dry cough, chills, muscle pain, new loss of taste
or smell) are sent home where they must obtain medical clearance or
test negative for COVID-19 before returning to work.

3. All personnel who do enter a secure facility are required to wear a
face covering.

4. Testing new arrivals at the intake units at High Desert State Prison

and Northern Nevada Correctional Center for COVID-19, and
isolating offenders who test positive in negative airflow cells.
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5. The dissemination of the latest CDC guidance for staff and
offenders, including the Center of Disease Control's Stop the Spread
of Germs poster, in highly visible areas.

6. Surface Sanitation Teams, using a 10% bleach concentration,
thoroughly clean surfaces at all facilities.

7. Hand soap is readily available at every facility, both in cells and in
common areas. NDOC encourages all persons to frequently wash their
hands using warm soap and water for at least 20 seconds.

8. Prison Industries is manufacturing hand sanitizer, medical gowns,
and face coverings to ensure NDOC staff have access to these critical
supplies. PI is also manufacturing alcohol-free hand sanitizer and face
coverings for offenders.

9. If an offender is suspected of having an illness, or if they self-report
feeling i1, NDOC medical staff immediately assess and place them in
that facility's infirmary or medically observes them in their cell.
NDOC also alerts Culinary so meals are delivered to the offenders
while they're in the infirmary or their cell.

Additionally, NDOC officials have instituted the following:

Distribution of 22,000 face coverings statewide to offenders to reduce
the likelihood of an asymptomatic COVID-19 carrier passing the virus
to others. Face covering distribution was done in conjunction with
new security guidelines that ensure public safety goals are fully met.

Clearly, Petitioner cannot argue that prison authorities are unwilling to address COVID-

19 problems within the prisons. In fact, the NDOC’s website further states:

[NDOC] is working closely with local and state public health officials
to prepare for Novel Coronavirus (COVID-19), with the top priority
being the health of staff and offenders at our facilities. The plan of our
ongoing public health response is to detect and rapidly contain
introductions of this virus with the goal of delaying and ultimately
preventing sustained spread of COVID-19.

NDOC completed a statewide testing initiative in June during which
it tested all offenders - approximately 12,368 - for COVID-19. Of

* http://doc.nv.gov/About/Press_Release/covid19 updates/
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those tested, only 18 — or .15% of all offenders — have tested positive
for the virus, one of the lowest rates in the nation.

“The very low number of offenders testing positive is a testament to
the strength of the firewall NDOC established to stop the spread of
the virus,” said Charles Daniels, NDOC Director. “Our custody staff
implemented pro-active procedures to ensure the safety of everyone
at our facilities, while our medical staff worked tirclessly to test
offenders and provide appropriate medical care. This has been a team
effort and I could not be prouder.”®

Petitioner has previously cited to an article stating that 69 of 99 Nevada inmates housed
at the Saguaro Correctional facility in Arizona tested positive for COVID-19. Reply to

Respondent’s Opposition to Motion for Bail and/or Release Pending Review of Post-

Conviction Petition at 5-6. However, Petitioner is not incarcerated at Saguaro Correctional

Center. Petitioner is incarcerated at the Southern Desert Correctional Center. Petition at 1.
Further, this very same article Petitioner cites states that “Approximately 12,368 offenders,
which represent 99.9% of the NDOC’s total population — were tested for COVID-19, with
only 18 — or .145% testing positive for the virus, one of the lowest rates in the nation.”” The
Court would also note that this article states that of all the inmates who tested positive in this
Arizona facility, none had exhibited any symptoms or required hospitalization.

Further, the Court notes that if Petitioner’s argument is truly motivated by reducing
Petitioner’s exposure to COVID-19, statistics would contradict his belief that he is more at
risk of contracting the virus while incarcerated. Current reports establish that only .2 percent
of inmates in the NDOC have tested positive for COVID-19.* Specifically, in Clark County
Correctional facilities, there are currently only five reported cases of COVID-19. Id. This is in

comparison to 56,972 confirmed cases in Clark County which represented 11.7 percent of

® http://doc.nv.gov/About/Press_Release/covidl19 updates/ (emphasis added)
"http://doc.nv.gov/uploadedFiles/docnvgov/content/ About/Press Release/NDOC Offenders Arizona Saguar
o.pdf (emphasis added)

8 “Facilities with reported COVID-19 Cases, State of Nevada Department of Health and Human Services, last updated on
August 10, 2020 at 9 AM  (last accessed on  August 10, 2020 at 358 PM)
https://app.powerbigov.us/view?r=eyIr[joiNDMwMDIQY mQtNmUyY S00ZmFLWIOMGItZDMOOTY 1 Y2Y QY zZNhliwi
dCI6ImUQY TMOMGU2LWHOWUINGU20C04ZWFhLTEINDRkMjcwMzk4MCJ9,
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those tested.® As such, Petitioner’s claim that he is more likely to contract COVID-19 should
he remain incarcerated is belied by the statistics.

Given the litany of ways in which the NDOC is attempting to protect prisoners from
this virus, as well as the NDOC’s success as one of the nation’s leaders in protecting those
incarcerated from this virus, there can be no legitimate assertion that officials are failing to act
despite knowledge of a substantial risk of serious harm. Therefore, the Court finds that
conditions of confinement cannot constitute cruel and unusual punishment.

As such, this claim is without merit. Since this claim is without merit, Petitioner cannot
show that he would be prejudiced from the imposition of the mandatory procedural bars,
Therefore, the Court finds that under both NRS 34.726 and NRS 34.810, this Petition is
procedurally barred as untimely.

II. THERE IS NO NEED FOR AN EVIDENTIARY HEARING

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an
evidentiary hearing is required. A petitioner must not be discharged
or committed to the custody of a person other than the respondent
unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not entitled
to relief and an evidentiary hearing is not required, he shall dismiss
the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing is
required, he shall grant the writ and shall set a date for the hearing.

The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual

allegations, which, if true, would entitle him to relief unless the factual allegations are repelled

% “COVID-19 (Coronavirus) State of Nevada Department of Health and Human Services, last updated on August 10,
2020 at 9:45 AM (last accessed on August 10, 2020 at 4:16 PM)
https://app.powerbigov.us/view?r=eylrljoiMjA2ZThiOWUtM2FINSOOMGY SLWFmYjUtINmQwNTQ3Nzg SN212Tiwid
CISImUOY TMOMGU2LWI4OWUINGU20C04ZWFhLTEINDRkMjcwMzk4MCJ9,
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by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove v. State, 100
Nev. 498, 503, 686 P.2d 222, 225 (1984) (holding that “[a] defendant seeking post-conviction

relief is not entitled to an evidentiary hearing on factual allegations belied or repelled by the
record”). “A claim is ‘belied” when it is contradicted or proven to be false by the record as it
existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). It is
improper to hold an evidentiary hearing simply to make a complete record. See State v. Fighth
Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court

considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as

complete a record as possible.” This is an incorrect basis for an ¢videntiary hearing.”).
Further, the United States Supreme Court has held that an evidentiary hearing is not

required simply because counsel’s actions are challenged as being unreasonable strategic

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decision making that contradicts the available evidence
of counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466
U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994).

While not articulated in his Petition, Petitioner’s Reply to Opposition for Bail and/or
Release claims that an evidentiary hearing is required to “assess the actual danger of

transmission.” Reply to Respondent’s Opposition to Motion for Bail and/or Release Pending

Review of Post-Conviction Petition at 6. The Court finds that there is no need for such an

evidentiary hearing. COVID-19 is only relevant to the instant proceedings to the extent it was
a punishment imposed on Petitioner. As the Court has thoroughly articulated above, it was not.
As such, its existence, regardless of its severity, does not establish that Petitioner’s sentence
was either cruel or unusual punishment. A claim challenging the conditions of confinement as

cruel and unusual punishment cannot be brought in a Petition for Writ of Habeas Corpus. As

20
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such, there are no grounds for an evidentiary hearing in the instant case and this request is
denied.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Post-Conviction Petition for Writ
of Habeas Corpus shall be, and it is, hereby denied.

DATED this 7th day of October, 2020. Dated this 8th day of October, 2020

Jltl AR~

DISTRICT JUDGE
STEVEN B. WOLFSON Willam . Kephart |
Clark County District Attorney District Court Judge
Nevada Bar #001565
BY /s// TALEEN PANDUKHT

TALEEN PANDUKHT

Chief Deputy District Attorney

Nevada Bar #5734

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 7th day of
October, 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CAREY PICKETT, #57591
S.D.C.C.

PO BOX 208

INDIAN SPRINGS, NV 89070

BY _//E. DEL PADRE

E. DEL PADRE
Secretary for the District Attorney’s Office

ed/GCU
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CSERYV

Cary Pickett, Plaintiff(s)
Vvs.

Jerry Howell, et al.,,
Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-817798-W

DEPT. NO. Department 19

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:
Service Date: 10/8/2020
ECF Notificiations CHU
Richard Chavez
Megan Hopper-Rebegea
Steven Wolfson

Dept Law Clerk

ecf nvchui@fd.org

richard _chavez@fd.org

Megan Hopper-Rebegeai@fd.org
Motions@clarkcountyda.com

dept191c@clarkcountycourts.us
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ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
WILLIAM FLINN, JR.

Chief D%)uty District Attorney
Nevada Bar #013119

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
_VS_

CAREY PICKETT,
#0725059

Defendant,

DISTRICT COURT

CASE NO:
DEPT NO:

Electronically Filed
10/15/2020 1:48 PM |

CLERK OF THE COURT

10C262523-2
XI1X

ORDER DENYING DEFENDANT'S REQUEST FOR AN

ORDER VACATING RESTITUTION

DATE OF HEARING: OCTOBER 12, 2020

TIME OF HEARING: 10:15 A M.

THIS MATTER having come on for hearing before the above entitled Court on the
12th day of October, 2020, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through
WILLIAM FLINN, JR., Chief Deputy District Attorney, and the Court without argument,

based on the pleadings and good cause appearing therefor,

"
1
1
"
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The Court finds that Defendant’s Request is based on Defendant’s speculation that the
victims of Defendant’s crimes were compensated by insurance companies, that Defendant’s
Request provides no points and authorities to show that the victims would not still be entitled
to the restitution, that Defendant’s Request provides no points and authorities to show that
the Court is permitted to reconsider restitution amounts that were ordered without objection
from Defendant at sentencing more than ten years ago, and that pursuant to EDCR 3.20, the
lack of points and authorities is cause for denial, and therefore,

IT IS HEREBY ORDERED that the Defendant's Request for an Order Vacating
Restitution, shall be, and it is Denied.

DATED this____ day of Octobeg, ¢Q30: 15t day of October, 2020
DISTRICT JUDGE
STEVEN B. WOLFSON %ﬁigr‘}]“[,”"fggh?nm
Clark County District Attorney District Court Judge
Nevada Bar #001565

BY /s// WILLIAM FLINN JR.
WILLIAM FLINN, JR.
Chief Deputy District Attorney
Nevada Bar #013119

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 14th day of

October, 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CAREY PICKETT, #0725059
S.D.C.C.

PO BOX 208

INDIAN SPRINGS, NV 89070

BY /s/E. DEL PADRE
E. DEL PADRE
Secretary for the District Attorney’s Office

ed/GCU
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DISTRICT COURT
CLARK COUNTY, NEVADA
State of Nevada CASE NO: 10C262523-2
VS DEPT. NO. Department 19

Cary Pickett

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
Service Date: 10/15/2020

Dept 19 Law Clerk deptl9lc@clarkcountycourts.us
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Electronically Filed
4/16/2021 2:51 PM
Steven D. Grierson

CLERK OF THE CC

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
WILLIAM FLINN, JR.

Chief Deputy District Attorney
Nevada Bar #013119

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASENO: 10C262523-2

CAREY PICKETT, .
£0725059 DEPT NO: 1III

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S REQUEST
FOR AN ORDER VACATING RESTITUTION

DATE OF HEARING: 4/21/2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through WILLIAM FLINN, JR ., Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Request for An
Order Vacating Restitution.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
I
I
/"
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On February 3, 2010, the State filed a Criminal Complaint charging Defendant CAREY

PICKETT with five (5) counts of Burglary While in Possession of a Fircarm, seven (7) counts
of Robbery With Use of a Deadly Weapon, five (5) counts of Conspiracy to Commit Robbery,
and six (6) counts of Possession of a Firearm by an Ex-Felon. On March 10, 2010, pursuant
to negotiations, the State filed an Information charging Defendant with one count each of
Burglary While in Possession of a Firearm, Conspiracy to Commit Robbery, Robbery with
Use of a Deadly Weapon, and Possession of a Firearm by an Ex-Felon. On March 11, 2010,
pursuant to a written Guilty Plea Agreement, Defendant pled guilty to the same charges.

On May 10, 2010, Defendant was adjudged a Habitual Criminal and sentenced as
follows: as to Count 1 — Burglary While in Possession of a Fircarm, to a MAXIMUM of
SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24)
MONTHS; as to Count 2 — Conspiracy to Commit Robbery, to MAXIMUM of SIXTY (60)
MONTHS with a MINIMUM parole ¢ligibility of TWENTY-FOUR (24) MONTHS; as to
Count 3 — Robbery with Use of a Deadly Weapon, to a MAXIMUM of TWENTY-FIVE (25)
YEARS with a MINIMUM parole eligibility of TEN (10) YEARS, Count 3 to run
CONSECUTIVE to Count 1; as to Count 4 — Possession of a Fircarm by an Ex-Felon, to a
MAXIMUM of SIXTY (60) MONTHS with a MINIMUM parole eligibility of TWENTY-
FOUR (24) MONTHS, Count 4 to run CONCURRENT with Count 2, with EIGHTY-EIGHT
(88) DAYS credit for time served. This Court further ordered Defendant to pay restitution of
$11,948.60 jointly and severally with his codefendant and $1,550.00 individually. A
Judgment of Conviction was filed on May 19, 2010.!

On September 21, 2020, Defendant filed a Request for an Order Vacating Restitution.
On October 8, 2020, the State filed an Opposition. On October 12, 2020, this Court denied
Defendant’s Request. Addtionally on October 12, 2020, Defendant filed a Memorandum of

Points and Authorities, which appears to represent Defendant’s purported support for his

! Due to clerical errors, an Amended Judgment of Conviction was filed on September 24, 2010.

2
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Request. The Memorandum was not submitted to this Court contemporaneously with the
Request, and was not filed before hearing on the request, and thus this Court did not consider
the filing.

On March 30, 2021, Defendant filed a Request for Rehearing for an Order Vacating
Restitution/Request for a Restraining Order Injunction asking this Court to reconsider its prior
ruling based on the late-filed Points and Authorities. The State opposes.

ARGUMENT

Defendant’s Request for Rehearing argues that, on October 12, 2020, this Court denied
his Request for an Order Vacating Restitution because the Request lacked points and
authorities in support of the Request, which is largely true. Notwithstanding the Defendant
fails to explain why the points and authorities were filed separately from the Request, as EDCR
3.20(b) requires points and authoritics to be filed “with” a motion, Defendant now asks this
Court to consider the Points and Authorities filed on October 12, 2020 and revisit its prior
decision.

Defendant’s Points and Authorities filed on October 12, 2020, however, do not solve
the problem with Defendant’s Request. The State noted in its October 8, 2020, Opposition
that Defendant provided “no points and authorities whatsoever to support the notion that this
Court must, or even is permitted to, now revisit restitution amounts that were ordered at
Defendant’s sentencing more than ten (10) years ago, amounts that were ordered without
objection by Defendant at that time.” Defendant, by merely filing a document entitled “Points
and Authorities,” still does not provide any legal authority whatsoever to demonstrate that this
Court has jurisdiction to revisit Defendant’s sentence ordered more than a decade ago.
Defendant did not object to the restitution amounts at sentencing, and Defendant did not file a
direct appeal from the Judgment of Conviction to challenge the restitution. See Passanisi v.
State, 108 Nev. 318, 322, 831 P.2d 1371, 1373 (1992) (overruled on other grounds by Harris
v. State, 130 Nev. 435, 447, 329 P.3d 619, 627 (2014)) (stating “[a] district court generally
lacks jurisdiction to modify a sentence after the defendant has begun to serve it.”)

Defendant’s Request should, therefore, yet again be denied.

VA20 1011 L 420720101 1420C-OPPS-(CARY JERARD PICKETT)-004.DOCX
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CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Request be
denied.

DATED this 16th day of April, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ WILLIAM FLINN JR,
WILLTAM FLINN, JR.
Chief Deputy District Attorney
Nevada Bar #013119

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 16th day of April,
2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CAREY PICKETT, #57591
S.D.C.C.

PO BOX 208

INDIAN SPRINGS, NV 89070

BY _ /s/E. Del Padre
E. DEL PADRE
Secretary for the District Attorney’s Office

WF/ed/GCU
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DISTRICT COURT ““{¢iit iF 11 CCURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
CASE NO. (262523 .
..Vs-
DEPT. NO. XVl
CARY PICKETT
aka Cary Jerard Pickett
#0725059
Defendant.

AMENDED JUDGMENT OF CONVICTION
(PLEA OF GUILTY)

The Defendant previously appeared before the Court with counsel and entered a
plea of guilty to the crimes of COUNT 1 - BURGLARY WHILE IN POSSESSION OF A
FIREARM (Category B Felony), in violation of NRS 205.060, COUNT 2 —-CONSPIRACY
TO COMMIT ROBBERY (Category B Felony), in violation of NRS 199.480, 200.380,
COUNT 3 — ROBBERY WITH USE OF A DEADLY WEAPON (Category B Felony), in
violation of NRS 200.380, 193.165, and COUNT 4 — POSSESSION OF FIREARM BY

EX-FELON (Category B Felony), in violation of NRS 202.360; thereafter, on the 10™ dayl

of May, 2010, the Defendant was present in court for sentencing with his counsel,

CAESAR ALMASE, ESQ., and good cause appearing,
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THE DEFENDANT WAS THEREBY ADJUDGED guilty of said offenses under-
the HABITUAL Criminal Statute (NRS 207.010) and, in addition to the $25.00
Administrative Assessment Fee, to PAY $11,948.60 RESTITUTION jointly and severally
with co-defendant, and to PAY $1,550.00 RESITUTION Individually, the Defendant was
sentenced to the Nevada Department of Corrections (NDC)as follows: AS TO COUNT
1 - TO A MAXIMUM of SIXTY (60} MONTHS with a MINIMUM parole eligibility of
TWENTY-FOUR (24) MONTHS; AS TO COUNT 2 - TO A MAXIMUM of SIXTY (60)
MONTHS with a MINIMUM parole eligibility of TWENTY-FOUR (24) MONTHS; AS TO
COUNT 3 - LIFE with a MINIMUM parole eligibility after TEN (10) YEARS has been
served, COUNT 3 to run CONSECUTIVE to COUNT 1; and AS TO COUNT 4-TO A
MAXIMUM of SIXTY (60) MONTHS with a MINIMUM parole eligibility of
TWENTY-FOUR (24) MONTHS, COUNT 4 to run CONCURRENT with COUNT 2; with
EIGHTY-EIGHT (88) DAYS Credit for Time Served. As the Fee and Genetic Testing
have been previously imposed, the Fee and Testing in the current case are WAIVED.

THEREAFTER, on the 27th day of July, 2010, due to clerical error, Defendant’s
sentence to be amended to reflect COUNT 3 - TO A MAXIMUM of TWENTY-FIVE (25)
MONTHS with a MINIMUM parole eligibility of TEN (10) MONTHS and COUNT 3 to run
CONSECUTIVE to COUNT 1.

DATED this A fr day of July, 2010

DAVID BARKER
DISTRICT JUDGE
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Offender Number 0057591
Offender Name: PICKETT, CARY J
Account Status: Open

Date Transaction Type

04/01/2021

04/07/2021 07:59:02 PM  Phone Credit
0410972021 09:43:30 AM  Phone Credit
04/13r2021 12:58:41 PM  Phone Credit
04/17/2021 06:52:32 PM  Phone Credit
04/20/2021 12:27:29 PM  Phone Credit
04/21/2021 08:50:13 AM  Phone Credit
047212021 12:07:23 PM  Phone Credit
04/21/2021 06:11:16 PM  Phone Credit
04/22/2021 08:46:44 AM  Phone Cradit
04/23/2021 01:57:57 PM  Legal Postage
04/27/2021 08:52:15 AM  Phone Credit
04/30/2021

Daily Transaction Summary: April 01, 2021 - April 30, 2021

Payer / Paid To

Securus
Securus
Securus
Securus
Securus
Securus
Securus
Securus
Securus
SDCC

Securus

Institution: SDCC
Housing Facility: U4

Reference Number

1617850742575
181798661157591
161834392257591
161871075257591
161894684957591
161902021357591
161803204357591
161905387657591
1619106404575

161953873657591

Deposit# / Check#

Living Unit: B
Cell: 4
Bed: B

Amount Balance Loc Code
$180.62

($1.00) $17962 DOC

($1.00) $17862 DOC

($2.00} $176.62 DOC

($1.00) : $175.62 DOC

($1.00) $17462 DOC

($1.00) $17362 DOC

$1.00) . $17262 DOC

{$1.00) $171.62 DOC

($1.00) $170.62 DOC

($7.80) $162.82 SDCC W

($1.00) $161.82 DOC Vel
$161.82

Date

04/01/2021
- No Activity
04/30/2021

Reference Number

Amount Balance Loc Code
$0.00

$0.00

Date

04/01/2021
No Activity
04/30/2021

1142021
sctivity

ia Department Of Corr

Reference Number

Reference Numbir¢

Amount Balance Loc Code
$0.00

$0.00

Amount Balance Loc Code

ti1 02:44 PM



Daily Transaction Summary (0057591 - CARY PICKETT cont.): April 01, 2021 - Aprii 30, 2021 . , Page 2

04/30/2021 . ) , $512.00
Department Opening Balance: $0.00
DOC Sanction Type Reference Number Document Number V Document Number DOC Sanction Date Paid To
Legal Postage 2488277 10000238571 11192021 sDecce
Date Description Check Document Number Amount Balance
04/01/2021 Opening Balance: $0.00
04/23/2021 01:57:57 PM  New $7.80 $7.80
04/23/2021 01:57:57 PM  Offender Payment ($7.80) $0.00
04/30/2021 Closing Balance: $0.00
Department Closing Balance: $0.00

Period To  Max Per Initial Outside Total

Description Paid To Curr Period Ordered Payment Paid To Cusr Source Total Paid  Remaining
mu__; Filing Fee - 3:17-cv-00567- ySDC Nevada ' $0.00 N/A $35000 NA $350.00 $0.00 $350.00 $0.00
mhmam_.u__.._w.u Fee - 2:19-cv-00611-  ySDC Nevada $56.00 N/A $350.00 N/A $114.00 $0.00 $114.00 $236.00
Restitution - C262523 Clark County CH $0.00 N/A $25.00 Y $0.00 $25.00 $25.00 $0.00
Restitution - C262523 Paroie and Probation $44.00 N/A  §13,498.60 Y $44.00 $263.51 $307.51  $13,191.09
Total: $13,427.09

« Nevad.’ tions - DOC 57137
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Daily Transaction Summary: April 01, 2021 - April 30, 2021 Page 1

Offender Number 0063982 Institution:. SDCC Living Unit: B

Offender Name: DANIELS, ALAN D Housing Facility: U4 Cell: 4

Account Status: Open Bed: A
Data Transaction Type Payer / Paid To Reference Number Deposit# / Check# Amount Balance Loc Code

] aﬁ 18)
sean
: A,_u,q_”ms(
@t.ne o ,ﬁim spCc o
©'eA - [seaa0-SDCC .
. i85 88125 SDCC

S “._uN.MN. ’ ...GN._N.GN mg
. ($66.14) . $14738 mooo.

- {88.61) k )

38241 288.%8 _
($11.50). .. 1.$96.88 8DCC .
e SBEY) ,«womm sDCC
et sasn o C 88828 8D0C.
$315  $8943 sDCC

D&: wsmom._ ow mm 21 >§ ._.Em~ N
e g RELE
20240:

u.m.v: “Fprsoning

L@, T§4T17SDCC
$74.71
Date Reference Number Amount Balance Loc Code
04/01/2021 - . e . - - e . - T ... %000 ,
VOAM3R021 09:6221AM 0 TR R e N . 8315 -~ $3.16 SDCC
04/22/2021 09:26:29 AM ($3.15) $0.00 sDCC
04/30/2021 $0.00
. Nevada Drr. -~ 5/14/2021 09:11 -
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Daily Transaction Summary (0063982 - ALAN DANIELS cont.): April 01, 2021 - April 30, 2021 Page 2

Date . N Reference Number . Amount Balance Loc Code

04/01/2021 $0.00

No Activity

04/30/2021 $0.00

Date Reference Number Amount Balance Loc Code

0410112021 o sl
1-0M08/2021:12.03°03 2024, o, il . i $53B.5058DCC

04/16/2021 02:06:39 PM 04/15/2021 $550.00 SDCC

04/30/2021 $550.00

Date Held Hold Type Notes Amount

No Activity

Period To  Max Per Initial Qutside Total

Paid To Cumr Period Ordered Payment Paid To Curr Source Total Paid  Remaining

Cosoaas s T ClakCouny et e | sizea, TEYTNRS . 2800 N AP s12e8 L 50000 | s1288 -t $i2er
Parole and Probation $330.17 NA  $14,983.10 N $330.17 $0.00 $330.17  $14,652.93

Total: $14,665.00

... artment Of Corrections - 11 AM
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ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
BERNARD ZADROWSKI
Chief D%)uty District Attorney
Nevada Bar #006545

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
VS~
CARY JERARD PICKETT,
#00725059
Defendant.

DISTRICT COURT

CASE NO:
DEPT NO:

Electronically Filed
06/24/2021 3,00 PM |

CLERK OF THE COURT

10C262523-2
I

ORDER DENYING DEFENDANT'S REQUEST FOR AN ORDER

VACATING RESTITUTION

DATE OF HEARING: June 09, 2021
TIME OF HEARING: 8:30 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
9th day of June, 2021, the Defendant not being present, IN PROPER PERSON, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through BERNARD

ZDROWSKI, Chief Deputy District Attorney, and the Court without argument, based on the

pleadings and good cause appearing therefor,

"
"
1
"
"

WCLARKCOUNTYDA NET\CRMCASE2\2010Y08743\201008743C-ORDR-(CARY JERARD PICKETT)-003,DOCX
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IT IS HEREBY ORDERED that the Defendant's Request for an Order Vacating
Restitution, shall be, and it is DENIED consistent with State’s Opposition.

Dated this 24th day of June, 2021

Sfs

J
STEVEN B. WOLFSON CFA 883 D991 CE68
Clark County District Attorney Monica Trujillo
Nevada Bar #001565 District Court Judge
BY /s BERNARD ZADROWSKI
BERNARD ZADROWSKI
Chief Deputy District Attorney
Nevada Bar #006545
CERTIFICATE OF SERVICE

I certify that on the 24th day of June, 2021, I mailed a copy of the foregoing Order to:

CARY JERARD PICKETT, BAC #57591
S.D.C.C.

P. O. BOX 208

INDIAN SPRINGS, NEVADA 89070

BY /s/J. HAYES
Secretary for the District Attorney’s Office

10F02742X/jh/GCU

2

WCLARKCOUNTYDA NET\CRMCASE2\20107087\431201008743C-ORDR«CARY JERARD PICKETT)-003, DOCX
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CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA
State of Nevada CASE NO: 10C262523-2
Vs DEPT. NO. Department 3

Cary Pickett

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
Service Date: 6/24/2021

Dept 19 Law Clerk deptl9lc@clarkcountycourts.us
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Electronically Filed
6/29/2021 4:22 PM
Steven D. Grierson

CLERK OF THE CC

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-Vs- CASENO: 10C262523-2
CARY PICKETT, .
50725059 DEPT NO: 1III
Defendant.

STATE’S OPPOSITION TO PETITIONER’S PETITION FOR WRIT OF
MANDAMUS AND PROHIBITION

DATE OF HEARING: July 7, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHON VANBOSKERCK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in Response to Petitioner’s Petition for
Writ of Mandamus and Prohibition (hereinafter “Writ”).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
I
I
/"

Case Number: 10C262523-2
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ARGUMENT

Petitioner has filed the instant Writ, asking this court to compel the Nevada Department
of Corrections (NDOC) to stop reimbursing his victims from his prison account. Writ at 1.
Petitioner alleges NDOC is incorrectly applying restitution payments, Writ at 1.

Petitioner claims he owes $11,948.60 jointly and severally with his co-defendant, as
well as §1,550.03 individually. He indicates that his codefendant is individually liable for
$3,034.50. Petitioner objects to NDOC holding him responsible for $13,498.60, his joint debt
and his individual debt. Writ at 1-2. Of the amount due to the victims, Petitioner and his
codefendant have paid less than $350 each during the past eleven years of confinement. Writ

at 2.

I. MANDAMUS AND PROHIBITION ARE NOT THE APPROPRIATE
VEHICLES TO ADDRESS PETITIONER’S CLAIMS

Writs of Mandamus or Prohibition are inappropriate vehicles for arguing the
computation of restitution. Writs of mandamus and prohibition may only issue “where there
is not a plain, speedy and adequate remedy in the ordinary course of law.” NRS 34.330. See

also Sonia F. v. Eighth Jud. Dist. Ct., 125 Nev. 495, 498, 215 P.3d 705, 707 (2009).

Not only are these writs the incorrect remedy for such a request, but this Court lacks
jurisdiction to consider this claim, which has no relation to the sentence or conviction in this
case.

A. Mandamus Standard

The writ of mandamus exists “to compel the performance of an act which the law
especially enjoins as a duty resulting from an office, trust or station; or to compel the admission
of a party to the use and enjoyment of a right or office to which the party is entitled and from
which the party is unlawfully precluded by such inferior tribunal, corporation, board or
person.” NRS 34.160; Hickey v. Eighth Jud. Dist. Ct. In & For Cty. of Clark, 105 Nev. 729,
731, 782 P.2d 1336, 1337 (1989). The writ is available when a petitioner cannot appeal an

carlier order. Off. of Washoe Cty. Dist. Atty. v. Second Jud. Dist. Ct. ex rel. Cty. of Washoe,
116 Nev. 629, 635, 5P.3d 562, 566 (2000). “A writ of mandamus will issue to control a court's

2
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arbitrary or capricious exercise of discretion.” Id. (quoting Marshall v. District Court, 108

Nev. 459, 466 (1992)).

NDOC is not a judicial body. NDOC is an agency within the executive branch of
Nevada’s state government, A writ of mandamus may not be used to control its exercise of
discretion.

B. Prohibition Standard

A writ of prohibition may be used by a court to order a judicial body to refrain from
doing an act in excess of its jurisdiction. NRS 34.320. “The writ [of prohibition| may be issued
only by the Supreme Court, the Court of Appeals or a district court to an inferior tribunal, or
to a corporation, board or person, in all cases where there is not a plain, speedy and adequate
remedy in the ordinary course of law.” NRS 34.330.

NDOC is not a judicial body. A writ of prohibition may not be used to order it to refrain
from engaging in certain activities.

C. Petitioner Has Other Remedies Available

“[M]andamus and prohibition are extraordinary remedies, and the decision of whether
a petition will be entertained lies within the discretion of this court.” Hickey, 105 Nev. at 731.
Before seeking the extraordinary relief of mandamus, a petitioner must first pursue the “plain,
speedy, and adequate” remedies otherwise available to him. Id.; NRS 34.170.

The petitioner carries “the burden of demonstrating that extraordinary relief is

warranted.” Min. Cty. v. State, Dep't of Conservation & Nat. Res., 117 Nev. 235, 246, 20 P.3d

800, 807 (2001). The Nevada Supreme Court has previously emphasized the narrow
circumstances under which mandamus is available and has cautioned that extraordinary
remedies are not a means for routine correction of error.

If Petitioner desires to challenge the scizure of funds from his inmate account by
NDOC, he may do so through any of a number of remedies that are potentially at his disposal.
Petitioner may avail himself of administrative remedies, or file a civil lawsuit alleging trespass
to property or conversion. He may be able to file a civil rights complaint pursuant to 42 U.S.C.

§ 1983 if he believes he can demonstrate NDOC’s actions have “deprive[d]| him of a right,

3
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privilege, or immunity protected by the Constitution or laws of the United States.” Butler ex
rel. Biller v. Bayer, 123 Nev. 450, 458, 168 P.3d 1055, 1061 (2007).
D. This Court Lacks Authority to Address Petitioner’s Claims

Most importantly, this Court does not have the authority to issue orders related to
conditions of confinement that are unrelated to a defendant’s sentence. A court is limited in
the actions it may take in a criminal case in which the defendant is currently serving a sentence.
A motion to modify a sentence or to correct an illegal sentence may be considered by a
sentencing court, but may only be granted in a narrow range of circumstances. See Edwards
v. State, 112 Nev. 704, 707, 918 P.2d 321, 324 (1996). A court may consider a post-conviction
habeas relief, but habeas claims are limited to challenges as to the conviction or sentence, not
conditions of confinement. See NRS 34.724(1); Bowen v. Warden of Nevada State Prison,

100 Nev. 489, 490, 686 P.2d 250, 250 (1984). There is nothing in Nevada case law or statute

which grants a court with jurisdiction over a criminal matter authority to issue orders related
solely to the petitioner’s confinement conditions and not to the petitioner’s conviction or
sentence.

Here, Petitioner has options to correct an alleged error, but the extraordinary writs of
mandamus or prohibition addressed to this court are not available options.

II. CHALLENGES TO RESTITUTION MUST BE ADDRESSED TO THE
ATTORNEY GENERAL

A challenge to the conditions of confinement must be responded to by the Attorney
General, as the legal representative of NDOC. See NRS 228.110. Claims regarding the
conditions of confinement do not concern the validity of the sentence or conviction itself, and
thus must be dealt with separately from the criminal case.

If the Court wishes to address the appropriateness of Petitioner’s reimbursing his
victims, Petitioner should be required to serve the Attorney General’s Office (“AG”). The
Attorney Gengeral responds to claims regarding the conditions of confinement after a person
has begun serving a sentence.

"
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The Clark County District Attorney’s Office is prohibited from addressing Petitioner’s
claims as they are statutorily assigned to the AG. NRS 228.110. This court should deny writ
relief and require Petitioner to serve his petition on the AG if he wants his complaint
adjudicated.

III. PETITONER IS JOINTLY AND SEVERALLY LIABLE FOR THE
RESTITUTION ORDERED

NRS 176.033(1)(c) provides that, where restitution is appropriate, the Court may set an
amount of restitution for each victim of the offense. This restitution should be treated as a civil
judgment. NRS 176.275(1). The statutory provisions governing civil judgments require joint
and several liability. NRS 17.235.

Despite Petitioner’s objections to victim reimbursement being deducted from his
account, the law states that joint and several liabilities are charged to each responsible party
until the total amount is paid. Here, Petitioner claims he is being charged double for the
restitution, though he has not paid anywhere close to “his half” of the amount due. Should one
party end up paying more than his share, he may seck contribution from his co-defendant in a
civil lawsuit.

CONCLUSION

Based on the foregoing the State respectfully requests that Petitioner’s Petition for Writ
of Mandamus and Prohibition be DENIED.
DATED this 16th day of June, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ JONATHAN VANBOSKERCK
JONATHAN VANBOSKERCK
Deputy District Attorney
Nevada Bar #006528
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 29th day of June,
2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CAREY PICKETT, BAC#57591

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NEVADA 89070

BY /s/ L.M.
Secretary for the District Attorney's Otfice

10F02742B/JVB/st/Im/GCU

611




Rl - e T N

NN N RN N N NN N e e e ek e pd ek e e
W N U kW N = D DN R WD = O

Electronically Filed
07/15/2021 1,06 PM |

CLERK OF THE COURT

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
BERNARD ZADROWSKI
Chief D%)uty District Attorney
Nevada Bar #006545

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-V§- CASE NO: 10C262523-2
CARY PICKETT, DEPT NO: III
#0725059
Defendant.

ORDER DENYING PETITIONER'S PETITION FOR WRIT OF
MANDAMUS AND PROHIBITION

DATE OF HEARING: July 07, 2021
TIME OF HEARING: 08:30 A M.

THIS MATTER having come on for hearing before the above entitled Court on the
7th day of July, 2021, the Defendant not being present, IN PROPER PERSON, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through BERNARD
ZADROWSKI, Chief Deputy District Attorney, and the Court without argument, based on
the pleadings and good cause appearing therefor,

I
I
"
I
///

WCLARKCOUNTYDA NET\CRMCASE2\20100087'431201011420C CAREY PICKETT ORDER.DOCX
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IT IS HEREBY ORDERED that the Petitioner's Petition for Writ of Mandamus and

Prohibition, shall be, and it is DENIED. Dated this 15th day of July, 2021
\J

STEVEN B. WOLFSON 2F8 C10 7E18 ECAB

Clark County District Attorney Monica Trujillo

Nevada Bar #001565 District Court Judge

BY /s/BERNARD ZADROWSKI
BERNARD ZADROWSKI
Chief Deputy District Attorney
Nevada Bar #006545

CERTIFICATE OF SERVICE

I certify that on the 14th day of July, 2021, I mailed a copy of the foregoing Order to:

CAREY PICKETT, BAC #57591

SOUTHERN DESERT CORRECTIONAL CENTER
P. 0. BOX 208

INDIAN SPRINGS, NEVADA 89%070-0208

BY /s/J. HAYES
Secretary for the District Attorney’s Office

10F02742B/jh/GCU

2

WCLARKCOUNTYDA NET\CRMCASE2\2010\08 7\431201011420C CAREY PICKETT ORDER.DOCX
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CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA
State of Nevada CASE NO: 10C262523-2
Vs DEPT. NO. Department 3

Cary Pickett

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Denying was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
Service Date: 7/15/2021

Dept 3 Law Clerk deptO3lc@clarkcountycourts.us
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ASTA

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintff(s),
VS.
CARY PICKETT aka CARY JERARD PICKETT,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Cary Pickett
2. Judge: Monica Trujillo
3. Appellant(s): Cary Pickett
Counsel:

Cary Pickett #57591

P.O. Box 208

Indian Springs, NV 89070
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89101

10C262523-2

Case Number: 10C262523-2

617

Electronically Filed
8/4/2021 1:38 PM
Steven D. Grierson

CLERS OF THE 002 5
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Case No: 10C262523-2
Dept No: III
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(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted; N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: March 3, 2010
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Misc. Order
11, Previous Appeal: Yes

Supreme Court Docket Number(s): 58191, 65037, 75042, 75468, 83187

12. Child Custody or Visitation: N/A
Dated This 4 day of August 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

LLas Vegas, Nevada 89155-1601
(702) 671-0512

cc: Cary Pickett

10C262523-2 -2-
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DAVID ROGER @iGﬁvAL FILED

Ciark County Districl Attorney
Nevada Bar #002781

200 Lewis Avenue

[.as Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

o 2l 3 w2 Py
J'\\
CLERK ér THE COURT
DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

PlaintifT,
Case No: 226282

Dept No: I

-V5-

CARY JERARD PICKETT,
#0725059

S gt S vt gt et et et el ot

Defendant.

JUDGMENT OF CONVICTION
(PLEA OF GUILTY)

The Defendant previously appceared before the Court with counsel and entered a plea

of guilty to the crime(s) of TRANSPORT OF A CONTROLLED SUBSTANCE

(Category B, Felony), in violation of NRS 453.321; thereafter, on the 14th day of February,

2007, the Defendant was present in court for sentencing with his counsel,

BUCHANAN 11, I:8Q., and good cause appearing,

JAMES L.

THE DEFENDANT 1$ HEREBY ADJUDGED guilty of said offense(s) and, in

addition to the $25.00 Administrative Assessment Fee, $60.00 Drug Analysis fee and

$150.00 DNA Analysis fee are IMPOSED, the Defendant is sentenced as follows: to a
MINIMUM of TWELVE (12) MONTHS and a MAXIMUM of THIRTY (30) MONTHS in
the Nevada Department of Corrections (NDC), SUSPENDED; placed on PROBATION for

FIVE (5) YEARS.
CONDITIONS:

1. Enter and complcte Drug Court.

STATE'S
EXHIBIT

/

620

PAWPDOCSUUDGYW 13461359101 .doc

=



—

O e 1 N AW N

2. Search Clause for illegal substances.

3. Maintain full-time employment.

DATED this 20 _ day of February, 2007. //

DISTRICT JUDGE 7

. “~CERTIFIED COPY
- ~ DOCUMENT ATTACHED IS A
:  TRUEAND:CORRECT COPY
- '~ OF THE:ORIGINAL ON FILE

.~ CLERKOF THE COURT
N . GCE\-? 4 2010
- 2.

£ - w
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PAWPDOCSUUDGW1 3461359101 .doc
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GMEM FILED IN OPEN COURT
T - i
Nevada Bar #002781 SHIRLEY B)PARBAGUIRRE, CLERK
ERIC A. BAUMAN BY, .
Dcpug District Attomey v ' [y !J
Nevada Bar #009755 PANE / EPUTY
200 Lewis Avenue "SLA HUMPHREY _

Las Vegas, NV §9155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, CASE NO: C226282

DEPT NO: VII
_VS_

CARY JERARD PICKETT,
#725059

Defendant.

| Ral S | o [\ ] — — - — —
i~ V2 (o8 — [} o 00 ~d [ S V)

S84 100
R S S TEN LR
o0 ~] (=28 (W]

GUILTY PLEA AGREEMENT

I hereby agree to plead guilty to: TRANSPORT OF A CONTROLLED
SUBSTANCE (Category B Felony - NRS 453.321), as more fully alleged in the charging
document attached hercto as Exhibit "1".

My decision to plead guilty is based upon the plea agreement in this case which is as
follows:

The State has agreed to recommend a sentence of twelve (12) to thirty (30) months in
the Nevada Department of Corrections (NDC), consecutive to my parole violation in Case
No. C145127. Further, the State agrees to not seek treatment as a habitual criminal in this
case.

CONSEQUENCES OF THE PLEA

I understand that by pleading guilty I admit the facts which support all the elements of
the offense(s) to which I now plead as set forth in Exhibit "1".
/i

PAWPDOCSMNRGI31359102.doc
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1 understand that as a consequence of my plea of guilty the Court must sentence me to
imprisonment in the Nevada Department of Corrections for a minimum term of not less than
one (1) year and a maximum term of not more than six (6) years. The minimum term of
imprisonment may not exceed forty percent (40%) of the maximum term of imprisonment. |
understand that [ may also be fined up to $20,000. I understand that the law requires me to
pay an Administrative Assessment Fee. I also understand that a conviction of any violation
of NRS Chapter 453, the Uniform Controlled Substance Act, requires that [ pay a controlled
substance analysis fee.

I understand that, if appropriate, I will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

I understand that I am eligible for probation for the offense to which I am pleading
guilty. I understand that, except as otherwise provided by statute, the question of whether |
receive probation is in the discretion of the sentencing judge.

I understand that if more than one sentence of imprisonment is imposed and I am
eligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively.

1 also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing.

I have not been promised or guaranteed any particular sentence by anyone. I know
that my sentence is to be determined by the Court within the limits prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any
specific punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the State of Nevada has agreed to recommend or stipulate a
particular sentence or has agreed not to present argument regarding the sentence, or agreed

not to oppose a particular sentence,. or has agreed to disposition as a gross misdemeanor
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when the offense could have been treated as a felony, such agreement is contingent upon my
appearance in court on the initial sentencing date (and any subsequent dates if the sentencing
is continued). I understand that if I fail to appear for the scheduled sentencing date or |
commit a new criminal offense prior to sentencing the State of Nevada would regain the full
right to argue for any lawful sentence.

I understand if the offense(s) to which I am pleading guilty to was committed while 1
was incarcerated on another charge or while I was on probation or parole that I am not
eligible for credit for time served toward the instant offense(s).

I understand that as a consequence of my plea of guilty, if I am not a citizen of the
United States, ]| may, in addition to other consequences provided for by federal law, be
removed, deported, excluded from entry into the United States or denied naturalization.

I understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney
may also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that [ am waiving and forever giving up
the following rights and privileges:

1. The constitutional privilege against self-incrimination, including the night to refuse
to testify at trial, in which event the prosecution would not be allowed to comment to the
jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the
assistance of an attomey, either appointed or retained. At tnal the State would bear the

burden of proving beyond a reasonable doubt each ¢lement of the offense charged.
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3. The constitutional right to confront and cross-examine any witnesses who would
testify against me.

4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney, either
appointed or retained, unless the appeal is based upon reasonable constitutional jurisdictional
or other grounds that challenge the legality of the proceedings and except as otherwise
provided in subsection 3 of NRS 174.035.

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my
attorney and 1 understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the charge(s) against
me at trial.

I have discussed with my attorney any possible defenses, defense strategies and
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.

1 am signing this agreement voluntarily, after consultation with my attorney, and I am
not acting under duress or coercion or by virtue of any promises of leniency, except for those
set forth in this agreement.

1 am not now under the influence of any intoxicating liquor, a controlled substance or
other drug which would in any manner impair my ability to comprehend or understand this
agreement or the proceedings surrounding my entry of this plea.

"
"
1

625



OO0 s Y B W N e

NN RN RN NN N R e e e e e e e e e
00 ~) @ W H W R = O YO 0~ Y kW N~ O

My attorney has answered all my questions regarding this guilty plea agreement and

its consequences to my satisfaction and I am satisfied with the services provided by my

attomey.
O<TrBER
DATED this_|'7 dayofsmmn@ @
‘C}%ﬂﬁﬂm—k T
_ Defendant
AGREED,FO-8

g D
()
m:..-' AMAN
Deputy District Attorney
Nevada Bar #009755
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CERTIFICATE OF COUNSEL.

I, the undersigned, as the attorney for the Defendant named herein and as an officer of
the court hereby certify that:

1. 1 have fully explained to the Defendant the allegations contained in the charge(s)
to which guilty pleas are being entered.

2. | have advised the Defendant of the penalties for each charge and the restitution
that the Defendant may be ordered to pay.

3. All pleas of guilty offered by the Defendant pursuant to this agreement are
consistent with the facts known to me and are made with my advice to the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agrcement.

b. Executed this agreement and will enter all guilty pleas pursuant hereto
voluntarily.

c. Was not under the influence of intoxicating liquor, a controlled substance or
other drug at the time I consulted with the defendant as certified in paragraphs
1 and 2 above.
. O<TOBER
Dated: This [ :2 day of Septembrer, 2006.

-
[V

-
~

~ ! CERTIFIED COPY
T . DOCUMENTATTACHED IS A
= .. TRUE AND CORRECT COPY
* OF THE ORIGINAL ON FILE

“~
P

4CL.EHK‘8F'THE. coun_f
(7% FEB 242010
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DAVID ROGER TRK

Clark County District Attorney
Nevada Bar #002781
ERIC A BAUMAN
Deputy District Attorney
Nevada Bar #009755
200 Lewis Avenue
Las Vepas, Nevada 89155-2212
glOZ) 671-2500

ttorney for Plaintiff

I.A. 09/26/06 DISTRICT COURT

10:30 AM, CLARK COUNTY, NEVADA

J. BUCHANAN II,

ESQ.

THE STATE OF NEVADA, )
Plaintiff, Case No: C226282

Dept No: VII
-vs-

CARY JERARD PICKETT,

#725059 INFORMATION
Defendant.

STATE OF NEVADA

COUNTY OF CLARK

DAVID ROGER, District Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That CARY JERARD PICKETT, the Defendant(s) above named, having committed
the crime of TRANSPORT OF A CONTROLLED SUBSTANCE (Category B Felony -
NRS 453.321), on or about the 14th day of July, 2006, within the County of Clark, State of
Nevada, contrary to the form, force and effect of statutes in such cases made and provided,
"
i
"
i

EXHIBY T sy s

C:APROGRAM FILESWEEVIA.COMDOCUMENT CONVERTER\TEMI131242-
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and against the peace and dignity of the State of Nevada, did then and there wilfully,
unlawfully, and feloniously transport within Clark County, Nevada, a controlled substance,

to-wit: Cocaine,

Ko R

DAVID ROGER :
DISTRICT ATTORNEY
Nevada Bar #002781

DAHOGF 1 359IX/d']i
LVMPD EV#0607143059
TRANSPORT CS - F
(TK6)

C:\PROé]RAM FILESWEEVIA.COM\DOCUMENT CONVERTERSTEMP 31242-
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STEWART L. BELL Fioah
I\?IS'I'I’H%’I‘ f}'ll;l'ORi\'EY
Nevada Bar 2000477 d fioag Al
’nn S. Third Strect Kar 20 i 33 Al '02
Las Ve l,éuﬁ Nevado 89155 7, L
(702) 4354711 g,ae.-.;}am.’..‘?.:m,.
Attomey lor Plaintift CLERK
DISTRICT COURT
CLARK COUNTY, NEVADA
FHE STATE OF NEVADA, i
Plaintiff, J
V5. ) Case No. C156246
g Dept. No. Xiv
ALAN DEMETRIUS DANIELS,
s0TATHLS
Defendamt.

JUDGMENT OF CONVICTION
(PLEA OF GUILTY)

The Defendant previously appeared before the Court herein with counsel and entered a
plea of guilty 10 the crime(s) of COUNT [ - BURGLARY WHILE IN POSSESSION OF A
FIREARM (Category 3 Felony) and COUNT H - ROBBERY (Catcgory B Felony), in violation
oF NRS 200380 thereafier, on the 14th day of May, 2002, the Defendant was prescot in court
tor sentencing with his counsel, STANLEY A. WALTON, ESQUIRE, and good cause
appearing,

THE DEFENDANT 1S HEREBY ADJUDGED guilty of said offense(s) and, in addition
to the $25.00 Administeative Assessment Fee and $3,400.00 Restitution, the Defendant is
semenced as to COUNT [ - 10 the Nevada Departinent of Corrections for a MAXIMUM term
of ONE HUNDRED EIGHTY (180) MbNTlIS with a MINIMUM parale cligibility of
HHIRTY-FIVE (35) MONTHS and on COUNT 1 - a MAXIMUM term of ONE HUNDRED

$2

STATE’S
EXHIBIT

/
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EIGHTY (180} MONTHS with a MINIMUlM parole cligibility of THIRTY-FIVE (35)
MONTHS. COUNT M to nn CONCURRENT to COUNT I this scnlence to nm
CONSECUTIVE to the sentence the defendant is currently serving.  Defendant to receive

THIRTY-SEX (36) DAY'S credit for time served.
DATED this A4 ay of May, 2002.

DISTRICTJUDGE. / g/

BEC 0.9 2009

CERTIFIED COPY
DOCUMENT ATTACHED IS A
TRUE AND CORRECT COPY

OF THE ORIGINAL ON FILE

CLERK OF THE COURT

n

-2- PWPDOCSUUDCRG 061 5701 WD
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STEWART [ BELL
DISTRICT ATTORNEY
Nevada Bar #000477

o

AE 2008, Third Street
Los Vegns, Nevadn 89155
J B (T02) 455.4711
. Attorney for Phint(r
' DISTRICT COURT
) CLARK COUNTY, NEVADA
7
X3 THE STATE OF NEVADA,
9 PlaintifT,
) -Vse Case No. C156246
- Dept. No. XIV
O ALAN DEMETRIUS DANIELS, Docket T
AR
1}
i Defendant,
14 z
[ GUILTY PLEA AGREEMENT
10 ! hereby agree to plead guilty to: COUNT | - BURGLARY WHILE IN POSSESSION

17§ OF A FIREARM {Catcgory B Felony - NRS 205.060); and COUNT l - ROBBERY (Category
INE B Felony - NRS 200.380), as more fully allcged in the charging document attached hereto as
19§ Fxdubnt "t7,

M My decision 10 plead guilty is based upon the plea agreement in this case which is as
2 § fallows:

22 The State is not opposed 10 concurrent lime with Case No, C160684, but will retain the
3 nght o argue st rendition of sentence,

24 CONSEQUENCES QF THE PLEA

24 T understand thut by pleading guilty I admit the facts which support all the clements of
20§ the affense(s) to which 1 now plead as set forth in Exhibit “1*.

» b understand that as a consequence of my plea of guilty as to Count I, the Court nst

2% § ventence me 1o imprisonment in the Nevadn State Prison for a minimum term of not less than

F:\\\'PIKX‘S‘JNM!&‘I“\!MM&»\WID

10F02742X - DANIELS, ALAN Page 242 of 299
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EE 1wo (2) year(s) and a maximum term of not more than fifteen (15) years. The minimum term
2 {t of imprisonment may not exceed forty percent (40%) of the maximum term of imprisonment.
3 Vunderstand that I may also be fined up to $10,000.00: as 1o Count H, the Court must sentence
44 me to imprisonment in the Nevadn State Prison for a minimim temn of not less than two (2)
[ year(s) and a maximum ferm of not more than fifleen (I5) years for Robbery. The minimum
O tesm of imprisonment may not exceed forty percent (40%) of the maximum term of
74 imprisonment. 1 understand that the law requires me lo pay an Administrative Assessment Fee,
8 | understand that, if appropriate, 1 will be ordered to make restitution to the victim of the
2 i offenseds) to which ) am pleading guilly and to the victim of any related offense which is being
10§ dismissed or not prosecuted pursvant to this agreement. [ will also be ordered to reimburse the
11§ State of Nevada for any expenses related to my extradition, if any.

12 I'understand that as to Count |, 1 understand that 1 am cligible for probation for the
13 |t offensc 1o which | am pleading guilty. I understand that, except ns othenwise provided by statute,
14§ the question of whether [ receive probation is in the discretion of the sentencing judge.

15 Funderstand as 1o Count 1, | understand that | am not cligible for probation for the
bo It offense to which ) am pleading guilty,

17 I understand that if more than one sentence of imprisonment is imposed and | am el gible
{8 [ to serve the sentences concurrently, the sentencing judge has the discretion to order the serilences
19} served concurrently or consceutively.

) I also understand that information regarding charges not filed, dismissed charges, or
21| charges to be dismissed pursuaat to this agreement may be considered by the judge at sentencing,
2 | ave not been promised or guaranteed any particular sentence by anyone. | know that
23 | my sentence is to be determined by the Court within the limits preseribed by statute.

24 Funderstand that if my attomey or the Statc of Nevada ar both recommend any specific
25 |t punishment to the Court, the Court is not obligated 1o accept the recommendation,

20 Funderstand that if the State of Nevada has agreed to recommend or stipulate a particular
27 it sentence or has agreed not to present argument regarding the sentence, or agreed not to oppose

2R 1 a particular sentence, such agrecment is contingent upon my appearance in court on the initial

-2- PAWPLOCSINERARILVI MG 061620 LIVID
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L} senfencing date (and any subsequent dates if the sentencing is continued). | understand that if
2| 1 fail to appear for the scheduled scatencing date or | conumit a new criminal offense prior to
M sentencing the State of Nevada would regain the full right to orgue for any lawful sentence.

2| I umlerstand if the offense(s) to which | am pleading guilty to was commilted while ! was
S {| incarcertud on another charge or while I was on probation or parole that I am not cligible for
6 )f credit for time served toward the instant offense(s),

7 Funderstand (hat as a consequence of my plea of guilty, if [ am not a citizen of the United
8 I States, ¥ may, in addition 10 other consequences provided for by federal law, be removed,
1 deported, excluded from eniry into the United States or denicd natucalization.

10 b understand that the Division of Parole and Probation will prepare a report for the
1 | scutencing judge prior to seniencing. This report will include matlers relevant to the issuc of
121 sentencing, including my criminal history. This report may contain hearsay information
1Y)} regarding my background and criminat history. My attorney and I will each have the opportunity
14} to comment on the information conlained in the report at the time of scntencing. Unless the

15l Distriet Attomey has speeifically agreed otherwise, then the Distriet Attomey may also comment
10 li on this seport.

17 /s v }

IR By cnlering my plea of guilty, | understand that 1 am waiving and forever giving up the
19§ following rights and privileges:

20 1. The constitutional privilege sgninst self-incrimination, including the right to refusc to
21 |f testify at trial, in which event the prosccution would nos be allowed to comment to the jury about
22 ff my refusal to testify.

23 2. The conslitutionnl right to a speedy and public trinl by an impartin) jury, free of
24 | excessive pretrial publicity prejuclicinl to the defensc, at which trial 1 would h-c cntitled to the
25 || assistance of an attorney, cither appointed or retained. At rial the State would bear the burden
261t of proving beyond a reasonable doubt each clement of the offensc charged.

27 3. The constitutional right to confront and cross-exsmine any witnesses who would

2811 testily agninst me.

-3- PANPDOCEINIRAR IUNE MG 2001 6204 AYRD
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I 4. The constitutional right to subpocna witnesses to testify on nty behaif.
2 3. The constitwtionnl right to testify in my own defense.

L]
(=

- The right to appeal the conviction, with the assistance of an attorney, cither appointed
2 {l or retained, anless the appeal is based upon reasonabic constitutional jurisdictional or other
S grounds that challenge the fegality of the proceedings and except as othenwise provided in
O] subsection 3 of NRS 174.035.

7 VOLUNTARINESS OF PLEA

I have discussed the elements of alf of the original charge(s) against me with my attorncy

o

41 and Lunderstand the nature of the charge(s) against me,

HE Lunderstand that the State would have to prove cach clement of the charge(s) against me

(RN ISURTIR

12 I have discussed with my attormey any possibie defenses, defense sttegics and

13] circumstances which might be in my favor.
Id All of the foregoing clements, conscquences, rights, and waiver of rights have been
15§ thoroughly explained 1o me by my aitorney.

16 I'belicve that pleading guilty and accepting this plea bargain is in my best intercst, and

17§ thata irial would be conlrary (o my best interest.
(3 I signing this agreement voluntarily, after consultation with my attomey, and ! am not

19 acting under duress or coercion or by virtue of any promiscs of lenicney, exeept for those sct

204 forth in this agreement.
21 1 am not now under the influcnce of any intoxicating liquor, o controlled substance or
~2 || other drug whicl wouk! in any manner impair my ability to comprehend or understand this

23 i agreement or the proccedings surrounding my entry of this plca.

2R

-4 PAWPDOCRINIRARCISVIDRNG 2083 620,147
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17

19
20

® @

My attorney bas answered all my questions regarding this guilty plea agrecment and its

consequences to my satisfaction and [ am satisfied with the services provided by my attomey.
Apei) doo
DATED this Qwa day of August-3004.

TR

ALAN DEMETRIUS DANIELS
Defendant

AGREED TO BY:

-5- PAWPDOCHINIRA RHHVRROC S0415200AY /D
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It CERTIFICATE OF COUNSEL:

2 ). the undersigned, as the attomey far the Defendant named herein and as an officer of
tie court hereby certify th:

1. Lhave fully explained to the Defendant the allegations contained in the charge(s) to
41 which guilty pleas are betng entered.

N 2. | have advised the Defendant of the penalties for each charge and the restitution (hat
the Defendant may be ordered to pay.

3. All pleas of guilty offered by the Defendant pursuant 1o this agreement are consistent
7t with the facts known 1o me and are made with my advice to the Defendant.

8 4. To the best of my knowledge and belief, the Defendant:

" a. s competent and understands the charges and the consequences of pleading
guilty as pravided in this agreement,

b. Exccuted this agreement and will enter qil guilty pleas pursuant hereto
t vohmtarily.

2 ¢. Was not under the infuence of inloxicating liquor, a controlicd substance or

other drug af the time | consulted with the defendant as certified in parographs |
13 and 2 above.

AR e
b Dated: This D day or,%&:.

H{ ) %
ATTORNLY DR DEFENDANT

28 1 wmmw

-0- PAWPDOCYINISARCHIBRVEENS ) 6204018
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STEWART L. BELL

DISTRICT ATTORNEY
Nevndn Bar #000477
200 S. Third Street

Las Vc§as ch'\da 89155
(702) 4
Attomicy I‘or Pl'unuﬂ‘

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

PlaintifT,
-y§- Case No. C156246
Dept No. XV
ALAN DEMETRIUS DANIELS, Docket T
Ho74794 8
Defendant. AMENDED
INDICTMENT
STATE OF NEVADA
COUNTY OF CLARK

The Defendant above named, ALAN DEMETRIUS DANIELS, is accused by the Clark
County Grand Jury of the crimes of BURGLARY WHILE IN POSSESSION OF A
FIREARM (Felony - NRS 205.060); and ROBBERY (Fclony - NRS 200.380), committed at
and within the County of Clark, State of Nevada, on or between February 20, 1998, and April
12, 1998, as follows:

CQUNT I - BURGLARY WHILE IN POSSESSION OF A FIREARM

dicl, on or about April 12, 2002, then and there wilfully, unfawfully, and feloniously enter,
while in possession of a fircarm, with intent to commit a fclony, to-wit: robbery and/or larceny,
that certain building occupied by TOWN HALL CASINO, located at 4155 Koval Lane, Las
Vegas, Clark County, Nevada, and/or ELLIS ISLAND HOTEL AND CASINO, located ot 4178
Koval Lane, Las Vegas, Clark County, Nevada, said Defendant aiding or abetting an unnamed

inclividual by counsel and encouragement and by entering into a course of conduct whercby

EXHIBIT "1"

10F02742X - DANIELS, ALAN Page 248 of 299
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Delendant drove said unnamed individual to said focation, waited outside and acted as a lookout
while the unnamed individual directly committed snid act and fled the scenc together.
COUNT Il - ROBBERY

did, on or about April 12, 1998, then and there wilfully, unlawfully, and fefoniously take
personal property, to-wit: $3,400.00 in lawful money of the United States, from the person of
RICHARD COLACINO, or in their presence, by means of force or violence, or fear of injury
to, and without the consent and against the will of the said RICHARD COLACINO, said
Defendant aiding or abetting an unnamed individual by counsel and cncouragement and by
enlering into a course of conduct whereby Defendant drove said unnamed individual to said
location, waited outside and acted as a lookout while the unnamed individual directly committed
said act and fled the scene together.

STEWART L. BELL

DISTRICT ATTORNEY
Nevada Bar #000477

BERNARD B. ZADRO\WSKI
Deputy District Att
Nevada Bar #0

DEC 1 2308

CERTIFIED COPY

DOCUMENT ATTACHED IS A

TRUE AND CORRECT COPY

OF THE ORIGINAL ON FILE
DAHIY- 156246 X/ mmw -
LVYMPD EV#98041201 19,9802200082 CLERK OF THE COURT
BURG W/W; ROBD - F
(TKS5)
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Allomey for I’Immlﬁ'

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA.

PlaintifT,
V5 Casc No. Ci56246
Dept. No. X1V

ALLAN DEMETRIUS DANIELLS, Docket T
#747918

Defendant(s). '

INDICTMENT

STATE OF NEVADA
COUNTY OF CLARK

The Defendani(s) above named, ALAN DEMETRIUS DANIELS, accused by the Clark |.
County Grand Jury of the crimes of BURGLARY WHILE IN POSSESSION OF A
FIREARM (Felony - NRS 205.060, 193,165); ROBBERY WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.380, 193.168); and CONSPIRACY TO COMMIT
ROBBERY (Felony - NRS 199.480, 200.380), committed at and within the County of Clark,
State of Nevada, on or belween February 20, 1998 and April 12, 1998, as follows:

COUNTE - BURGLARY WHILE IN POSSESSION OF A FIREARM

did, an or about February 20, 1998, then and there wilfully, unfawfully, and {cloniousty
emter, while in possession of a firearm, with intent to commit a felony, to-wit: robbery, that
certain building occupied by TOWN HALL CASINO, located at 4155 Kova! Lanc, Las Vegas,
Clark County. Nevada.

i
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Hi COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON

did, on or about February 20, 1998, then and there willully, unlawfully, and feloniously

| take personaf propenty, to-wit: $40,000.00 in lawful moncy of the United States, from the person

"~

ol VIRGINIA THOMPSON, or in her presence, by means of force ot violence, or fear of injury
to, and without the consent and against the will of the said VIRGINIA THOMPSON, said
Defendant using a deadly weapon, 1o-wit: a fircartn, during the commission of said crime.
COUNT III - ROBBERY WITH USE OF A DEADLY WEAPON

did, on or about February 20, 1998, then and there wilfully, unlawfully, and feloniously
tnke personal property, to-wit: $40,000.00 in lawfis) moncy of the United States, from the person

~NOR v & e

L~ -]

10 of WILLEAM COZBY., orin his presence, by means of foree or violence, or fear of injury to, and
H f sithout the consent and against the will of the said WILLIAM COZBY, said Defendant using

121 a deadiy weapon, to-wil: a firearm, during the conimission of said crime, the Defendant using

13 | force or fear to obtain or retain possession of the property, and/or to prevent or overcome
14§ resistance 10 the taking of the property, and/or to facilitate cescape with the property.

15} COUNT [V - CONSPIRACY TO COMMIT ROBBERY

16 did. on or about April 12, 1998, then and there meet with an unnamed individual and
17 |} between themsclves, and each of them with the other, wilfilly, unlawfully and feloniously
I8 f conspire and agree to conunit a crime, to-wit: robbery, and in furtherance of said conspiracy,
19| did commit the acts as set forth in Counts V and VI, said acls being incorporated by this
20 || reference as though fully sct forth herein.

20 COUNTY - BURGLARY WHILE IN POSSESSION OF A FIREARM

n did, on or about April 12, 1998, then and there wilfuly, unlawfully, and feloniously
23 ) enter, whilc in possession of a fircarm, with intent to commit a felony, to-wit: robbery and/or
24 larceny, that certain building occupied by ELLIS ISLAND HOTEL AND CASINO, located at
25§ 4178 Kovul Lane, Las Vepas, Clark County, Nevada, said Defendant aiding or abetting an
26 || unnamed individual by counsel and encouragement and by cntering into a course of conduct
27| whereby Defendant drove said unnamed individuat 10 said location, waited outside and acied os

28 | a lookout while the unnamed individual dircctly committed said act and fled the scene together.

2.
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1 COUNT V] - ROBBERY WITH USE OF A DEADLY WEAPON

2 did. on or ahowt April 12, 1998, then and there wilfully, unlawfully, and feloniously take
3| personal property, to-wit: $3,400.00 in lawfut money of the United States, from the person of
4| RICHARD COL.ACINO, or in his presence, by means of force or violence, or fear of injury to,
§ 1 and withowt the consent and against the will of the said RICHARD COLACINO, snid Defendant
6 § using a deadly weapon, to-wit: a fircarm, during (he commission of snid crime, said Defendant
74 aiding or abenting an unnamed individual by counscl and encouragement and by cntering into
8 § a course of conduct whereby Defendant drove said unnamed individual to said location, waited

1| vutside and acted as a lookout while the unnamed individua) dircctly committed said act and fled
101 the scene together.

11 I)ATEDIhisoZ 2 day of January, 1999,

12 STEWART L. BELL
DISTRICT ATTORNEY
13 ) Nevada Bar #()

14
15 BY
BERNA ROWSKI
16 Deputy Pistrict Attomey
NevadaBar #006545
17

I8 ENDORSEMENT: A True Bill

19
20 ‘ZA%CM’W

!"or?ﬁcrson, Clark County Grand Jury

224
2304
244 7/
2501
264 /7
207
280 4/
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25
26
27
28

Names of witnesses testifying before the Grand Jury:
VIRGINIA THOMPSON, 4155 KOVAL LANE, LAS VEGAS, NV
WH.LIAM COZBY, 1901 LAS VEGAS BLVD. NORTH, LAS VEGAS, NV

RICHARD J. COLACINO, 4178 KOVAL LANE, LAS VEGAS, NV
DET. ANTHONY J. PLEW, LVMPD #203 I, ROBBERY

Names of additional wituesses known 1o the District Attoney at the time of filing of

this indictiment:

CLINTON MALBURG, LVMPD #4002

CLIFFORD MOGG, LVMPD #5096

LOUISE RENHARD, LVMPD #5223

FRANCIE PULLIAM, LMVPD #5412

CHRISTOPHER J. LITTLE, LVMPD #5442

BRIAN R. MILDEBRANDT, LVMPD #5449

JOANN HOLT, 4690 PHEBE AVE,; FREMONT, CA

PATRICK HATCH, 3875 CAMBRIDGE, LAS VEGAS, NV
DARRELL WRIGHT, 100 S. MARTIN LUTHER KING, LAS VEGAS, NV
DANI: FRANCIS, 4409 CINDERELLA LANE, LAS VEGAS, NV
JAMLES COYLE, 3875 CAMBRIDGE. .AS VEGAS, NV

COR, METRO COMMUNICATIONS

DEC 19 2R
CERTIFIED COPY
981311002 X/98F06 1 6731 DOCUIENT FTAGHED 1S A
1.VMPD EVi9802200082.98041201 19 TUUE AND CORRECT COPY
URG WDW: RWDW: CONSP ROBB . F OF THE ORIGINAL ON
4. CLERK OF THE COURT

10F02742X - DANTELS, ALAN . Page 23967 299

643




o

0
b
12
(R
kd
15
16
7
I8

J0
21
22
N
24
25
26
o
2%

* o n
 ORIGINAL g coc

STEWART L. BELL }
I\!ibll}l%}T t}’;!}g“&)'l_}]’\fl. : A

cvadn Iinr y Py by 1S
200 8. Third Strect DEPUTY
Las Vegas, andn 89155
{702) 455. 47
Attomey for I’Inmllﬂ'

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

PlaintifT,
-\§- Casec No. C156246
Depi No. XIv
ALAN DEMETRIUS DANIELS, Dotket T
#0747918
Defendant. AMENDED

INDICTMENT

STATE OF NEVADA )
COUNTY OF CLARK g =

The Defendant above named, ALAN DEMETRIUS DANIELS, is nccﬁscd by the Clark
County Grand Jury of the crimes of BURGLARY WHILE IN POSSESSION OF A
FIREARM (Felony - NRS 205.060); and ROBBERY (Felony - NRS 200.380), committed at
amd within the County of Clark, State of Nevada, on or between February 20, 1998, and April
12, 1998, as follows:
COUNT I - BURGLARY WHILE IN POSSESSION OF A FIREARM

did, on or about April 12, 2002, then and there wilfull y, unfawfully, and feloniously enter,
while in possession of a fircarm, with intent to commit a felony, to-wit: robbery and/or Inrceny,
that cerfain building occupicd by TOWN HALL CASINO, locatced at 4155 Koval Lane, Las
Vegas, Clark County, Nevada, and/or ELLIS ISLAND HOTEL AND CASINO, located at 4178
Koval Lune, Las Vegas, Clark County, Nevada, said Defendant aiding or abetting an unnamed

individual by counset and encouragement and by catering into a course of conduct whereby

82
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Defendant drove said unsnamed individual to sajd location, waited outside and acted as a lookout
while the womamed individual dircetly committed said act and fled the scene together,
COUNT H - ROBBERY

did, on or about Aprif 12, 1998, tlen and there wilfully, unlawfully, and feloniously take
personal property, to-wit: $3,400.00 in lawful tnancy of the United Statcs, from the‘pcrson of
RICHARD COLAC INO, or in their presence, by mncans of force or violence, or fear of injury
to, and without the consent and agoinst the will of the said RICHARD COLACINO, said
Defendant aiding or abetting an unnamed individusl by counscl and encouragement and by
entenng into a course of conduct whereby Defendant drove said unnaned individual to said
location, waited otnside and acted as a lookout while the unnamed individual directly committed
saicl act and fled the scene together.

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

BERNARD B. ZADROWSK]
Deputy District Att
Nevada Bar #0

DEC § 9 2608
CERTIFIED COPY

DOCUMENT ATTACHED IS A

TRUE AND CORRECT COPY
DANYG- 156240 Nmmw : OF THE ORIGINAL ON FILE
L.VMPD EVI9S041201 19;9802200082 ‘
“H(Rs(i \V’W’; RQBB - 0 CLERK OF THE COURT
{TKS)

~2- P UTDOCT INTEARCIOVE 376 B0 17 Wity
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PAGE: 001 MINUTES DATE: 01/27/99
CRIMINAL COURT MINUTES

C-156246-C STATE OF NEVADA vs Daniels, Alan D

01/27/99 09:00 AM 00 GRAND JURY INDICTMENT
HEARD BY: Lee A Gates, Judge; Dept. 8

OFFICERS: DELOIS WILLIAMS, Court Clerk
YVONNE VALENTIN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
001190 Owens, Christopher J. Y

Jim Treanor, Grand Jury Foreperson, stated to the Court that at least twelve
members had concurred in the return of the true bill during deliberation,
but had been excused for presentation to the Court. The State presented
Grand Jury Case Number 98BGJ002X to the Court. COURT ORDERED, the
indictment may be filed and is assigned Case Number C156246, Department XIV.
Exhibit(s) 1 thru 2 lodged with Clerk of District Court. Exhibit 3 returned
to DDA Bernard Zadrowski. State requested a summons be issued and sent Stan
Walton, Esq.; COURT SO ORDERED. State advised defendant previously posted
bail in the amount of $53,000.00 in Case Number C154432, and requested bail
be transferred to this case; and COURT SO ORDERED. COURT FURTHER ORDERED,
matter set for initial arraignment.

SUMMONS

</10/99 9 AM INITIAIL ARRAIGNMENT (DEPARTMENT XIV)

02/10/99 09:00 AM 00 INITIAL ARRATIGNMENT
HEARD BY: Donald M. Mosley, Judge; Dept. 14

OFFICERS: RITA LOPEZ, Court Clerk
MAUREEN SCHORN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006545 Zadrowski, Bernard B. Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A. Y

DEFENDANT DANIELS ARRAIGNED, PLED NOT GUILTY and WAIVED THE 60-DAY RULE.
COURT CORDERED, matter set for trial. Mr. Walton requested thirty days to
file a writ, COURT FURTHER ORDERED, RIGHTS MAINTAINED.

NIC

11/16/99 9:30 AM CALENDAR CALL

11/22/99 1:00 PM TRIAL BY JURY

CONTINUED ON PAGE: 002
PRINT DATE: 12/08/09 BAGE: 001 MINUTES DATE: 03/10/99
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PAGE: 002 MINUTES DATE: 11/16/99
CRIMINAL COURT MINUTES

I €-156246-C STATE OF NEVADA vs Daniels, Alan D
CONTINUED FROM PAGE: 001

11/16/99 09:00 AM 00 CALENDAR CALL
HEARD BY: Donald M. Mosley, Judge; Dept. 14

OFFICERS: LINDA SKINNER, Court Clerk
MAUREEN SCHORN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
005144 Sweetin, James R. Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A. Y
State announced ready for trial. However, Mr. Walton advised he has picked
up a new case that may cause an interference and requested a continuance.
Upon Court's inquiry, Mr. Sweetin advised trial would take 5 days with 20
witnesses. COURT ORDERED, matter CONTINUED.
NIC {(CoC)
CONTINUED TO: 11/17/9% 09:30 aM 01
11/17/99 09:30 AM 01 CALENDAR CALL
HEARD BY: Donald M. Mosley, Judge; Dept. 14
OFFICERS: LINDA SKINNER, Court Clerk
i MAUREEN SCHORN, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
005144 Sweetin, James R. Y
0001 D1 Daniels, Alan D Y
004784 WwWalton, Stanley A. Y

Mr. Walton requested trial date be vacated and reset in ordinary course;
DEFT WAIVED THE 60 DAY RULE. There being no objection, COURT SO ORDERED.

NIC (cocC)
7/18/00 9:30 AM CALENDAR CALL

7/24/00 1:00 PM JURY TRIAL

CONTINUED ON PAGE: 003
PRINT DATE: 12/08/09 PAGE: 003 MINUTES DATE: 11/17/99
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PAGE: 003 MINUTES DATE: 07/18/00

CRIMINAL COURT MINUTES

£ C-156246-C STATE OF NEVADA vs Daniels, Alan D
CONTINUED FROM PAGE: 002

07/18/00 09:30 AM 00 CALENDAR CALL {(OVERFLOW FROM DEPT. XIV)
SWEETIN // WALTON // 5 DAYS

HEARD BY: Donald M. Mosley, Judge; Dept. 14

OFFICERS: JUDY NORMAN, Court Clerk
MAUREEN SCHORN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
005734 Pandukht, Taleen R. Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A, Y
Ms. Pandukht announced ready for trial. Mr. Walton requested matter
continued to resolve matter of post conviction in defendant's other case
which could affect this case. Conference at the Bench. COURT ORDERED,
MOTION TC CONTINUE DENIED; matter referred to OVERFLOW for FURTHER
PROCEEDINGS.
NIC (COC)
/24/00 1:00 PM JURY TRIAL (OVERFLOW DEPT. XIV)
SWEETIN // WALTON
‘5 DAYS
20 WITNESSES // NO OUT-OF-STATE
CALENDAR CALL
CONTINUED TO: 07/21/00 09:00 AM 01
07/21/00 09:00 AM 01 CALENDAR CALL (OVERFLOW FROM DEPT. XIV)
SWEETIN // WALTON // 5 DAYS
HEARD BY: Donald M. Mosley, Judge; Dept. 14
OFFICERS: JUDY NCORMAN, Court Clerk
MAUREEN SCHORN, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
005144 Sweetin, James R. Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A. Y

There being no Courtroom available, COURT ORDERED, matter referred to
Department XIV for further proceedings.

CUSTODY

CONTINUED ON PAGE: 004
PRINT DATE: 12/08/09 PAGE: 003 . MINUTES DATE: 07/21/00
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PAGE: 004 MINUTES DATE: 07/21/00

CRIMINAL COURT MINUTES

C-156246-C STATE QOF NEVADA vs Daniels, Alan D
CONTINUED FROM PAGE: 003

7/27/00 9:00 AM TRIAL SETTING

07/27/00 09:00 AM 00 TRIAL SETTING
HEARD BY: Donald M. Mosley, Judge; Dept. 14

CFFICERS: LINDA SKINNER, Court Clerk
MAUREEN SCHORN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006639 Fattig, John T Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A. Y
Court noted this matter was previously set for trial, however, as no Courts
were available, it was referred back to this Dept. As the 60-day rule has
been WAIVED, COURT ORDERED, matter reset for trial in ordinary course.
NIC (cocC)
2/6/02 9:30 AM CALENDAR CALL
2/12/01 1:00 PM JURY TRIAL
02/06/01 09:30 AM 00 CALENDAR CALL
HEARD BY: Donald M. Mosley, Judge; Dept. 14
OFFICERS: LINDA SKINNER, Court Clerk
JOE D'AMATO, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
006526 Turner, Robert B. Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A, Y

Mr. Turner advised he hags a witness problem and requested to file MOTION TO
CONTINUE IN OPEN COURT. Mr. Walton had no opposition to a continuance.
COURT ORDERED, trial date VACATED and reset in ordinary course.

NIC (COC)
7/24/01 9:30 AM CALENDAR CALL
7/30/01 1:00 PM JURY TRIAL

CONTINUED ON PAGE: 005
PRINT DATE: 12/08/09 PAGE: 004 MINUTES DATE: 02/06/01
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PAGE: 005 MINUTES DATE: 07/24/01

CRIMINAL COURT MINUTES

C-156246-C STATE OF NEVADA vs Daniels, Alan D

CONTINUED FROM PRGE: 004
07/24/01 09:30 AM 00 CALENDAR CALL
HEARD BY: Donald M. Mosley, Judge; Dept. 14
OFFICERS: Connie Kalski, Relief Clerk
Maureen Schorn, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
006526 Turner, Robert B. Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A. Y
Mr. Walton requested a continuance as he was in trial last week and is
picking a jury for another trial today. Further, Mr. Walton stated he
believes the matter may negotiate. COURT ORDERED, trial date VACATED and
matter set for status check.
NIC (cocC)
8/28/01 9:00 AM STATUS CHECK: NEGOTIATIONS/TRIAI SETTING
08/28/01 ©9:00 AM 00 STATUS CHECK: TRIAL SETTING
HEARD BY: Donald M. Mosley, Judge; Dept. 14
OFFICERS: Linda Skinner, Court Clerk
Maureen Schorn, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
006381 Knapp, Gregory D. Y
0001 Pl Daniels, Alan D Y
004784 Walton, Stanley A. Y

Mr. Walton advised matter is close to being negotiated, however, requested

matter be set for trial.
course as defendant has

NIC (CoC)

4/2/02 9:30 AM CALENDAR

COURT ORDERED, matter set for trial in ordinary
WAIVED THE SIXTY-DAY RULE.

CALL

4/8/02 1:00 PM JURY TRIAL

CONTINUED ON PAGE: 006

PRINT DATE: 12/08/09

PAGE: 005 MINUTES DATE: 08/28/01

10F02742X - DANIELS, ALAN Page 256 of 299

650



PAGE: 006 MINUTES DATE: 04/02/02
CRIMINAL COURT MINUTES

C-156246-C STATE QF NEVADA vs Daniels, Alan D
CONTINUED FROM PAGE: 005

04/02/02 09:30 AM 00 CALENDAR CALL
HEARD BY: Donald M. Mosley, dJudge; Dept. 14

OFFICERS: Connie Kalski, Relief Clerk
Maureen Schorn, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006545 Zadrowski, Bernard B. Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A. Y
Matter TRAILED for the presence of Mr. Walton.
Matter RECALLED with Mr. Walton present. Amended Indictment and Guilty Plea
Agreement FILED IN OPEN COURT. NEGOTIATIONS: The State retains the right to
argue the facts and circumstances but will not oppose concurrent time
between all counts and Defendant's case C160684. Upon Court's inquiry,
Defendant WITHDREW his not guilty plea, was ARRAIGNED AND PLED GUILTY to
COUNT I - BURGLARY WHILE IN POSSESSION OF A FIREARM (F) and COUNT II -
ROBBERY (F). Court ACCEPTED plea, referred matter to the Division of Parole
nd Probation and ORDERED, set for sentencing. FURTHER, trial date VACATED.
NIC (coC)
5/14/02 9:00 AM SENTENCING
05/14/02 09:00 AM 00 SENTENCING
HEARD BY: Donald M. Mosley, Judge; Dept. 14
OFFICERS: Connie Kalski, Relief Clerk
Maureen Schorn, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
006541 Lewis, Linda Y. Y
0001 D1 Daniels, Alan D Y
004784 Walton, Stanley A. Y

Officer Lorena Yonashiro of the Division of Parole and Probation present.
DEFENDANT DANIELS ADJUDGED GUILTY of COUNT I - BURGLARY WHILE IN POSSESSION
OF A FIREARM (F) and COUNT II - ROBBERY (F). Statements by counsel and
Defendant. COURT ORDERED, in addition to the $25 Administrative Assessment
fee and $3,400 in RESTITUTION, Defendant SENTENCED on COUNT I - toc a MAXIMUM
term of ONE-HUNDRED EIGHTY (180) MONTHS with a MINIMUM parole eligibility of
HIRTY-FIVE (35} MONTHS and on COUNT II - to a MAXIMUM term of ONE-HUNDRED
EIGHTY (180) MONTHS with a MINIMUM parole eligibility of THIRTY-FIVE (35)

CONTINUED ON PAGE: 007

PRINT DATE: 12/08/09 PAGE: 006 MINUTES DATE: 05/14/02
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PAGE: 007 MINUTES DATE: 05/14/02

CRIMINAL COURT MINUTES

C-156246-C STATE OF NEVADA vs Daniels, Alan D
CONTINUED FROM PAGE: 006

MONTHS in the Nevada Department of Corrections. Count II to run CONCURRENT
with COUNT I; this sentence to run CONSECUTIVE to the sentence Defendant is
currently serving. Defendant to receive 36 DAYS credit for time served.

NDC

01/07/03 09:00 AM 00 DEFT'S PRO PER MTN DISCHARGE ATTY/IS;
HEARD BY: Donald M. Mosley, Judge; Dept. 14

OFFICERS: Linda Skinner, Court Clerk
Maureen Schorn, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006541 Lewis, Linda Y. Y

Court noted this is post conviction in nature and ORDERED, motion is
GRANTED. Court directed Clerk to notify Mr. Walton to send the file to

Defendant.

NDC

JLERK'S NOTE: 1/8/03 (lerk spoke with Carolina from Mr. Walton's Office
and advised her of Court's ruling.

02/18/03 09:00 AM 00 DEFT'S PRO PER FOR REHEARING OF MTN TO
DISCHARGE ATTY/PRODUCTN OF PAPER/DOCU/17

HEARD BY: Donald M. Mosley, Judge; Dept. 14
OFFICERS: Linda Skinner, Court Clerk
Judy McFadden/jm, Relief Clerk
Maureen Schorn, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006381 Knapp, Gregory D. Y

Court noted Mr. Walton is counsel in this matter and is presently in trial.
COURT ORDERED, matter CONTINUED.

NDC

CONTINUED TO: 02/19/03 09:00 AM 01

CONTINUED ON PAGE: 008
PRINT DATE: 12/08/09 FAGE: 007 MINUTES DATE: 02/18/03
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PAGE: 008 MINUTES DATE: 02/19/03

CRIMINAL COURT MINUTES

£ (C-156246-C STATE OF NEVADA vs Daniels, Alan D
CONTINUED FROM PAGE: 007

02/19/03 09:00 AM 01 DEFT'S PRO PER FOR REHEARING OF MTN TO
DISCHARGE ATTY/PRODUCTN OF PAPER/DOCU/17

HEARD BY: Donald M. Mosley, Judge; Dept. 14

OFFICERS: Judy McFadden, Relief Clerk
Maureen Schorn, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
007295 Saragosa, Melissa A. Y
0001 D1 Daniels, Alan D Y

Mr. Walton advised the Court that he had sent the files to Deft. several
months ago. MATTER RESOLVED.

NDC

04/08/03 09:00 AM 00 DEFT'S PRO PER MTN FOR TRANSCRIPTS/18
HEARD BY: Donald M. Mosley, Judge; Dept. 14

OFFICERS: Linda Skinner, Court Clerk
Maureen Schorn, Reporter/Recorder

PARTIES: STATE OF NEVADA . Y
001648 Barker, David B. Y

Court noted Defendant is asking for discovery from the Court and wants the
Court to turn over transcripts. There being no need shown and not the
practice of this Court, COURT ORDERED, Deft's motion is DENIED. Further,
Court noted Mr. Walton was the previous attorney and he has sent the file to
Defendant.

NDC

CONTINUED ON PAGE: 009
PRINT DATE: 12/08/09 PAGE: 008 MINUTES DATE: 04/08/03
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PAGE: 009 MINUTES DATE: 05/20/02

CRIMINAL COURT MINUTES

C-156246-C STATE OF NEVADA vs Daniels, Alan D
CONTINUED FROM PAGE: 008

05/20/03 ©9:00 AM 00 ALL PENDING MOTIONS 5/20/03
HEARD BY: Donald M. Mosley, Judge; Dept. 14

OFFICERS: Linda Skinner, Court Clerk
Joe D'Amato, Reportexr/Recorder

PARTIES: STATE OF NEVADA Y
000370 Ponticello, Frank M. Y

DEFT'S PRO PER MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS. . .DEFT'S PRO
PER MOTION FOR MODIFICATION OF SENTENCE

As to Deft's Pro Per Motion for Leave to Proceed in Forma Pauperis; COURT
ORDERED, GRANTED.

As to Deft's Pro Per Motion for Modification of Sentence: Court noted
Defendant does not indicate where this Court would have jurisdiction; that
he does not show material fact at the time of sentencing. Court reviewed
the file and stated a writ would have been the proper vehicle for
Defendant's allegations. Defendant stated he was not interviewed by Parole
and Probation, however, Court noted that Defendant never made the Court
ware that he was not. Defendant stated he had a problem with the text of
che Pre-sentence Report. Defendant noted the State would not oppose
concurrent time, however, the Court noted it is not to be bound by those
negotiations. Court noted this motion has no merit and as this Court lacks
jurisdiction, ORDERED, motion is DENIED.

NDC

DEC 0.9 2009

CERTIFIED COPY
DOCUMENT ATTACHED IS A
TRUE AND CORRECT COPY
OF THE ORIGINAL ON FILE

CLERK OF THE COURT
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s I'II{I(I"I‘ ATTORNEY Wﬁ/ﬁé ‘

Nevada Bar 5000477 Yook by Y e
’un\ Fhird Street TONKIE LALERY . Coelty

ban V “;;h Nevado 89155

o2 384701
Altorney for Phintif?

DISTRICT COURT
CLARK COUNTY.NEVADA

THESTATE OF NEVADA, )
)
Plaintift, )
VS % Case No.  C160684

) Dept. No. V]

AF AN DANIELS., aka ) Docket B
Aban Dememnus Danicls, 50747918 g
| ) )
Defendant. i

AMENDED
JUDGMENT OF CONVICTION (JURY TRIAL)
WHEREAS, on the 10th day of August, 1999, the Defendant ALAN DANIELS, aka Alan
Demetrins Danicls, emered a plea of not guilty 1o the crimes of COUNTS I AND Ili -
HURGLARY WHILLE IN POSSESSION OF A FIREARM (CATEGORY B FELONY); AND

COUNTS HHAND IV - ROBBERY WITH USE OF A DEADLY WEAPON (CATEGORY B

FELONY). committed an the 10th day of May, 1999, in violation of NRS 205.060, 193.165;
200,380, 193105, and the matter having been tried before a jury, and the Defendant being
represented by counsel and having been found guilty of the crimes of C OUNTS 1 ANDIII -
BURGEARY WHNLE IN POSSESSION OF A FIREARM {CATEGORY B FELONY); AND
COUNTS 1FAND IV - ROBBERY WITH USE OF A DEADLY WEAPON (CATEGORY B
FELONY) on the 7th day of December, 1999: and

WIHEREAS, therenfier, on the 10ih day of Jannary, 2000, the Defendant being present
m Coust with his counsel G. DARREN COX, Depuly Public Defender, nnd TALEEN R.

STATE’'S
EXHIBIT
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PANDUKI. Deputy Disticl Attomey also being present; the above entitled Court did adjudge
Detendant puilty thereot by reason of said trial and verdicts and, in addition to the $25.60
Admmstrative Assessment Fee. $250.00 DNA Test and Fee, $4,100.00 Restitution on Count
Lamd $3.000.00 Restitution on Count U1, Defendant Sentenced as follows:
COUNT T - 100 Maximum term of Ninety (90) Months with a Minimum parole cligibility of
Fwenty-Four £ 24) Months.
COUND - o Maximum tem ol Ninety (%0) Months with 2 Minimum paroie cligibikity of
Twenty-Four (24) Months: phlus an Equal and Conseentive Maximum tenn of Nincty (90)
Months with a Minnnum parole cligibility of Twenty-Four (24) Months for use of a deadly
weapon. Count 1 Concurremt to Count |,
COUNT - 100 Maximum term of Ninety (90) Months with a Minimum parole cligibility of
Pswenty-toue (24) Maonths. Cownt 11 Concurrent with Count I1.
COUNT IV - o0 Maximum term o’ Ninety (90) Months with a Migimum parole cligibility of
Twenty-Faur (24) Months; plus an Equal and Consecutive Maximum term of Ninety (90)
Months with a Mimmum parole cligibility of Twenty-Four (24) Months for usc of a deadly
weapor. Count IV Consecutive to Coum 1.
MEaentences above 1o be served in the Nevada Departiment of Prisons. Defendant to receive
o hundred ten (2104 days eredit for time served,

FTHEREFORE, the Clerk of the above entitled Coud is hereby directed to enter this
Judgment of Conviction us part of the record in the above entitled matter.

f;
PAYED this /_0_:_ dany of April, 2000, in the City of Las Ve pas, County of Clark, State
I (3

ol Nevada
(} ,3 C’r—wv-’?‘/b

DISTRIAT JUDGE

DAHG9. I 60685N vm
LVMPD EN 081005213
BEROWW: RWDW.E
(R
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STEWART L. BELL.
DISTRICT ATTORNEY
Nevadyo Bar #000477

200 8. Third Strect

Las chns. Nevada 89155
{(H02) 435-471

Auomey for Plaimiff

FILED

Jw i 9o di 00
iz, "7

ﬂ‘ :"'...;“;"‘ -

DISTRICT CQURT Clor

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
PlantifT,
-V§- Casc No. C160684
Dept. No. VI
ALAN DANIELS. aka Docket B

Alan Demetrius Daniels, #0747918

Detfendant.

N Nt S Nt Nt et e gt v il el it et

JUDGMENT OF CONVICTION (JURY TRIAL)

WHIEEREAS, on the t0ih day of August, 1999, the Defendant ALAN DANIELS, aka Alan
Demetrius Damicls, entered a plea of not guilly to the crimes of ¢ OUNTS 1 AND 111 -
BURG".ARY WIILE IN POSSESSION OF A FIREARM (CATEGORY B FELONY); AND
COUNTS 11 AND IV - ROBBERY WITHI USE OF A DEADLY WEAPON (CATEGORY B
FELONY). commitied an the 10th day of May. 1999, in violation of NRS 205.060, 193.165;
200.380. 193165, and the matter having been tried Lefore a Jury, and the Defendant being
represented by counsct and having been found guilty of the erintes of COUNTS 1 AND III -
BURGLARY WHILE IN POSSESSION OF A FIREARM (CATEGORY B FELONY); AND
COUNTS 1l AND IV - ROBBERY WITH USE OF A DEADLY WEAPON (CATEGORY B
FELONY ) on the 7th day of December, 1999; and

WHEREAS, thereafier, on the 101t lay of January, 2000, the Defendant being presemt
in Court with his counsel G. DARREN C ON. Deputy Public Defender, and TALEEN R.
PANDUKIIT, Deputy District Altamey atlso being present; the above entitled Count did adjudge

CE.02 ,“;:]
JAN 1 8 2000 S
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Defendant guiliy thereof by reason of said trial and verdicts and, in addition to the $25.00
Admimistrtive Assessment Fee, $250.00 DNA Tes and Fee, $4,100.00 Restitution on Count
L and S2,000.00 Restitution on Count 111, Defendant Scntenced as foltows:
COUNT I - 1o a Maximum term of Ninety (90) Months with a Minimum parele eligibility of
Twenty-Four (24) Months.
COUNT I - 10 o Maximum term of’ Ninely (90) Months with a Minimum parole cligibility of
Twenty-Four (24) Months: plus an Equal and Consccutive Maximum term of Nincty (90)
Months with s Minimum parole eligibility of Twenty-Four {24) Months for use of s deadly
weapon. Count 1 Consecutive to Count |
COUNT 11 - 10 a Maxitwm term of Ninety (90) Months with a Minimun parale cligibility of
Twemy-Four (24) Months. Count Il Concusrent with Count I.
COLNTIV - to o Maximom term of Ninety (90) Months with a Minimum parole cligibility (.rl‘
Twenty-Four (24) Months; plus an Equal and Conscentive Masitum term of Ninety (90)
Months with a Mininwm parole cligibility of Twenty-Four (24) Months for use of deadly
weapon. Coun 1V Concurrent with Count J§.
All sentences above to be senved in the Nevada Departivent of Prisons. Defendant 1o receive
two husndred 1en (210} days credit for time served,

THEREFORL, the Clerk of the above entitled Court t$ hereby directed 10 enter this

Judgment of Conviction as part of the record in the above entitled matter.

‘o
DATED this £~ day of Janvary, 2000, in the City of Las Vegas, County of Clark,
State of Nevadi,
DISTRICA JUDGE A
CERTIFIED GOPY
S oy
- Al COPY
DABG-16068IN/pm
LUMPD EVAO90S 100533 OF THE ORIGINAL ON FILE
i gl L%
('!I!Kl%?“ Wi RWDW.F CLEAK OF THE oot
OEC 0.9 2009
-2. P OWHRXS O i s aisis g] WP
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- ¢ OPlGINAL OeiLen

STEWART L. BELL y VG
DISTRICT ATTORNEY wG ¢ id 06 At 'Y
2008 ot S ol
. Third Street Lediog o pere sutuuna
Las Vegas, Nevada 89155 iy, V2
702) 435-4711 CLEAK
ttorney for Plaintifl

.A. 08/10/99 DISTRICT COURT
[8,:%0 AM. CLARK COUNTY, NEVADA

Y

THE STATE OF NEVADA,
PlainnfT,

-Vs- CaseNo, C /Goéf“/

Dept. No. Vi
ALAN DANIELS, aka Docket B

Alan Demetrins Danicis, #747918

L 2 B - W W S S YR X

-_ o e e
WO = O

Defendant.
INFORMATION

=

(7

STATE OF NEVADA
COUNTY OF CLARK

b B =

STEWART L. BELL, District Attomcy within and for‘the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That ALAN DANIELS, aka Alan Demetrius Daniels, the Defendant(s) above named,
having committed the crimes of BURGLARY WHILE IN POSSESSION OF A FIREARM
{Felony - NRS 205.060, 193.165); ROBBERY WITH USE OF A DEADLY WEAPON
{Fclony - NRS 200,380, 193.165); and FIRST DEGREE KIDNAPPING WITH USE OF
A DEADLY WEAPON (Felony - NRS 200.310, 200.320, 193.165), on or about the 10th day
of May, 1999, within the County of Clark, State of Nevada, contrary to the form, force and

NN MW e e
SR EBRNNE 33

cffect of statutes in such cases made and provided, and against the peace and dignity of the State
of Nevada,

COUNT ] - BURGLARY WHILE IN PO’SSESSION OF A FIREARM

did then and there willully, unlawfully, and feloniously enter, while in possession of a

NN
0 ) &

S el
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b fircarm, with intent to commit larceny and/or robbery, that certain building occupied by the INN
2 { ZONE BAR, located at 238 South Rainbow Boulevard, Las Yegas, Clark County, Nevada.

3 COUNT I - ROBBERY WITH USE OF A DEADLY WEAPON

4 did then and there wilfully, unlawfully, and feloniously take personal property, to-wit:
5 [ Yawful money of the United States, from the person of DONALD REA and/or BOB [LAST
6 [| NAME UNKNOWN], or in their presence, by means of force or violence, or fear of injury to,
71| and without the consent and against the will of the said DONALD REA and/or BOB {LAST
8 § NAME UNKNOWN]J, said Defendant using a deadly weapon, to-wit: a fircarm, during the
9

comimission of said crime,

10 | COUNT 1] - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

1! did wilfully, unlawfufly, feloniously, and without authority of law, seize, confine,
12§ inveigle, entice, decoy, rbduct, conceal, kidnap, or carry away DONALD REA and/or BﬁB
13§ [LAST NAME UNKNOWNJ], human beings, with the intent to hold or detain the said DONALD
14| REA and/or BOB [LAST NAME UNKNOWN], against their will, and without their consent,
15§t for the pumpose of commilting Burglary and/or Robbery Use of a Deadly Weapon, said
16 | Defendant using a deadly weapon. to-wit: a fircarm, during the commission of sajd crime.

17} COUNT IV - BURGLARY WHILE IN POSSESSION OF A FIREARM

18 did then and there wilfully, unlawfully, and feloniously enter, while in possession of a
19} firearm, with intent to commit larceny and/or robbery, that certain building accupied by PEPE
20 1 MULDOON'S BAR, located at 4341 North Rancho Drive, Las Vegas, Clark County, Nevada.
21 i COUNT V - ROBBERY WITH USE OF A DEADLY WEAPON

22 did then and there wilfully, unlawfully, and feloniously take personal property, to-wit:
23 |j lawful money of the United States, from the person of JAMES CASEY, or in his presence, by
24 | means of force or violence, or fear of injury to, and without the consent and against the will of
25§ the said JAMES CASEY, said Defendant using a deadly weapon, to-wit: a firearm, during the
26 || commission of snid crime. )

27 | COUNT Vi - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

28 did wilfully, unlawfully, feloniously, and without authonity of law, seize, confine,

-2- PAWPDOCS INF'90% 50805308 WPD
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inveigle, entice, decoy, abduct, conceal, kidnap, or carry away JAMES CASEY, a human being,
with the intent to hold or detain the said JAMES CASEY, against his will, and without his
consent, for the purpose of committing Burglary and/or Robbery Use of a Deadly Weapon, said

Defendant using a deadly weapon, to-wit: & fireanm, during the commission of said crime,

STEWART L. BELL
DISTRICT ATT] Y
r R0p04

cha

BY.
GARY L. GUYMON
Chief Deputy District Attomey
Nevada Bar #003726

Names of witnesses known to the District Attormey's Office at the time of filing this
nformation are as follows:

NAME ' ADDRESS
BLASKO, KEITH J. LVMPD P#2995
BOYD, FRED M. LVMPD P#5216
CASEY, JAMES 6633 WHEELBARROW PEAK
LAS VEGAS, NV 89108
CUSTODIAN OF RECORDS CLARK COUNTY DETENTION CENTER

330 8. CASINO CENTER BLVD,
LAS VEGAS, NV 89101

CUSTOD}AN OF RECORDS LVMPD-DISPATCH/COMMUNICATIONS
FORD, DANIEL P. LVMPD P#4244
HANOVER, JOHN W, LVMPD Pi#2946
MENTAL, ROBERT 238 S. RAINBOW BLVD.
LAS VEGAS, NV 89)28
MORTON, LARRY R. : LVMPD Pit4935
REA, DONALD 6609 BURGUNDY WAY

LAS VEGAS, NV 89107
DAHIIFO8053X/sbs
BURG/V;RWDW:KDNP/W - F
Twn. .

Tl -3- PAWPDOCS\INFSOR90803101. WPD
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S STEWART L. BELL BY _

DISTRICT ATTORNEY ﬁﬂ}!

Neviuda Bar 000477 HE WM.SM} DEPUTY
31 200 8. Third Street

Las Vepas, Nevada 89155
Sl (702) 435-4711

Atlorney Tor Plaintiff

5
DISTRICT COQURT
6 CLARK COUNTY, NEVADA
7
STHE STATYE OF NEVADA,
) Plaintif¥,
1 -V§- Case No. Cl160634
Dept. No. Vi
LEE ALAN DANIELS, aka Docket B

Alan Demetrius Danicls, #747018

et vt g St s Nt et gt St gt et gt

12
1} Defendamt, AMENDED
1.4 INFORMATION

S STATE OF NEVADA )

6 g COUINTY OF CLARK %SS:

17 STEWART L. BELL, District Altomey within and for the County of Clark, State of
18 Nevada, in e name and by the authority of the State of Nevada, informs the Court:

19 That ALAN DANIELS, aka Alan Demetrius Daniels, the Defendant(s) above named,
20 having conmiitied the crimes of BURGLARY WHILE IN POSSESSION OF A FIREARM
2L (Felony - NRS 205.060, 193.165) and ROBBERY WITH USE OF A DEADLY WEAPON
224 (Felony - NRS 200.380, 193.165), on or about the 10th day of May, 1999, within the County of
23 Clark, State of Nevadia, contrary to the farm, force and cffect of statutes in such cases made and
24 | provided, and against the peace ond dignity of the State of Nevada,

25 |t COUNT - BURGLARY WHILE IN POSSESSION OF A FIREARM

20 did then and there wilfully, unlaw{elly, and fetoniously enter, white in possession of n
274 Drearm, with intent to commit larceny andvor robbery, that certain building occupicd by the INN

28 {| ZONE BAR, located al 238 South Rainbow Boulevard, Las Vegas, Clark County, Nevada.

& *?'37
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COUNT Il - ROBBERY WITH USE OF A DEADLY WEAPON

did then and there wilfully, unlaw fully, and feleniously take personal property, to-wit:
fawful moncey of the United States, from the person of DONALD REA and/or BOB |LAST
NAME UNKNOWNY, or in their presence, by means of foree or violence, or fear of injury to,
and without the consent and against the will of the said DONALD REA andror BOB [LAST
NAME UNKNOWN], soid Defendant using a deadly weapon, to-wit: a fireanm, during the
commission of suid crime.
COUNT 1! - BURGLARY WHILE IN POSSESSION OF A FIREARM

did then and there wilfully. unlawfully. and feloniously enter, while in possession of a
fircorm, with intent 1o commit larceny andvor robbery, thit certain building occupiced by PEPE
MULDOON'S BAR, located at 4341 North Rancho Drive, Las Vegas, Clark County, Nevada.
COUNT IV - ROBBERY WITH USE OF A DEADLY WEAPON _

did thenr and there wilfully, unlawfully, and feloniously take personal property, to-wit:
Tawlut money of the United States, from the person of JAMIS CASEY, or in his presence, by
means of foree or violence, or fear of injury o, and without the consent and against the will of
the soid JAMES CASEY, said Delendam using i deadly weapon, to-wit: a fircarm, during he
commission of said crime,

STEWART L. BEL

DISTRICT ATTO
Nevada

\'
P TALEEN PAJ
/ﬁ[)cpul ' District Attomey
Nevada Bar #005734

Names of witnesses known lo the District Allorney's Office at the time of filing this

Information are as follows:

BLASKO, KEITYH ). ‘ LVMPD P#2995
BOYD, FRED M. LVMPD 45216
-2- P WEDOUS INFSOX 90803300 W1
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P o N . .
L CASEY, JAMES 6633 WIEELBARROW PEAK
; LAS VEGAS. NV 89108
" {| CUSTODIAN OF RECORDS CLARK COUNTY DETENTION CENTER
1 330 S. CASINO CENTER BLVD.
) LAS VEGAS, NV 8910}
5 CUSTODIAN OF RECORDS LVMPD - DISPATCTH/ COMMUNICATIONS
FORD, DANIEL P, LVMPD Pi4244
O
, HANOVER, JOMN W LVMPD P#2946
MENTAL, ROBERT 238 S. RAINBOW BLVD.
s LAS VEGAS, NV 89128
2| MORTON. LARRY R, .VMPD P#4935
10} REA, DONALD 6609 BURGUNDY WAY
N LAS VEGAS, NV 89107
12
A
14
1s
1H
17
18
(9
20
21
22
23
24 DEC 0.9 2009
28 CERTIFIED Copy
DOCUMENT ATTACHED |5
26 _ TRUE AND CORRECT COPY
DARDYFO8053N/sbs OF THE ORIGINAL ONFILE
27§ LVMPD EVH9905 100513
» l1 ‘l}lgl.g;()i\vtv: RWDW . F CLERK OF THE oaur
-3. PREDOCS INPSOE 0wy wpp
|
“ T
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PAGE: 001 MINUTES DATE: 08/10/99
CRIMINAI COURT MINUTES

f (C-160684-C STATE OF NEVADA vs Daniels, Alan

08/10/99 08:30 AM 00 INITIAL ARRAIGNMENT
HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: CONNIE KALSKI, Relief Clerk
ROBERT MINTUN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006503 Skupa, Kristy L. Y
0001 D1 Daniels, Alan Y
PUBDEF Public Defender Y
005924 Cox, G. Darren Y
DEFENDANT DANIELS ARRAIGNED, PLED NOT GUILTY AND INVOKED THE SIXTY-DAY RULE.
COURT ORDERED, matter set for trial.
CUSTODY
10/14/99 8:30 AM CALENDAR CAQL
10/18/99% 9:30 AM JURY TRIAL
09/20/99 08:30 AM 00 DEFT'S PETITION FOR WRIT OF HABEAS
CORPUS
HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6
OFFICERS: CONNIE KALSKI, Relief Clerk
ROBERT MINTUN, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
005734 Pandukht, Taleen R. Y
0001 D1 Daniels, Alan Y
PUBDEF Public Defender Y
005224 Cox, G. Darren Y

Colloquy between Court and counsel regarding writ. Ms. Pandukht advised the
State agrees there are questions regarding counts III and VI and submitted
the matter on the State's reply. COURT ORDERED, Writ GRANTED as to COUNTS
ITI and VI. FURTHER ORDERED, trial date STANDS.

CUSTODY

CONTINUED ON PAGE: 002
PRINT DATE: 12/08/09 PAGE: 001 MINUTES DATE: 09/20/99
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PAGE: 002 MINUTES DATE: 10/13/9S
CRIMINAL COURT MINUTES

f C-160684-C STATE OF NEVADA vs Daniels, Alan
CONTINUED FROM PAGE: 001

10/13/99 08:30 AM 00 ALL PENDING MOTIONS 10/13/99
HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: NORA PENA, Court Clerk
ROBERT MINTUN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
005734 Pandukht, Taleen R. Y
0001 D1 Daniels, Alan Y
PUBDEF Public Defender b4
005924 Cox, G. Darren Y
DEFT'S MOTION TO SEVER UNRELATED CRIMINAL OFFENSES. . .CALENDAR CALL
Ms. Pandukht announced is ready for trial. Mr. Cox advised he received :
information and is not ready for trial. Court noted the State will not use
the fingerprint evidence if the deft. takes a chance and goes to trial now
further stated it has the fingerprints on both cases. Ms. Pandukht
concurred. Mr. Cox requested a continuance on behalf the deft. CQURT
ORDERED, trial VACATED and reset. Opposition by Ms. Pandukht on deft's
otion. Matter submitted by Mr. Cox. COURT ORDERED, Deft's motion to sever
unrelated criminal offenses DENIED.
CUsSTODY
12/02/99 8:30 AM CALENDAR CALL
12/06/99 9:30 AM JURY TRIAL
12/02/99 08:30 AM 00 CALENDAR CALL
HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6
OFFICERS: CONNIE KALSKI, Relief Clerk
ROBERT MINTUN, Reporter/Recorder
PARTIES : STATE OF NEVADA Y
005734 Pandukht, Taleen R. Y
0001 D1 Daniels, Alan Y
PUBDEF Public Defender Y
005924 Cox, G. Darren Y

AMENDED INFORMATION FILED IN OPEN COURT. Mr. Cox noted the matter has not
been negotiated and Defendant requests to preoceed to trial; Mr. Cox

-nnounced ready. The State announced ready for trial. Court noted for the
record, an offer has been made to the defendant to which he has rejected.

CONTINUED ON PAGE: 003
PRINT DATE: 12/08/09 PAGE: 002 MINUTES DATE: 12/02/99
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. PAGE: 003 MINUTES DATE: 12/02/99
CRIMINAL CQURT MINUTES

f " C-160684-C STATE OF NEVADA vs Daniels, Alan
CONTINUED FROM PAGE: 002

COURT ORDERED, trial date STANDS and will proceed on 12/6/99 - 9:15 AM.

CUSTODY

12/06/99 09:15 AM 00 TRIAL BY JURY
HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: NORA PENA, Court Clerk
ROBERT MINTUN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
003726 Guymon, Gary L. Y
005734 Pandukht, Taleen R. Y
0001 D1 Daniels, Alan Y
PUBDEF Public Defender Y
005924 Cox, G. Darren Y
006762 O'Brien, Timothy P. Y

Jury summoned. Parties announced ready to proceed. The Clerk called the roll

£ the prospective Jury Panel and all present. Court Clerk gave the Voir
vire Oath. Court and Counsel examined the prospective jurors. CONFERENCE AT
THE BENCH. Jury selected and sworn to try the case. Alternate Juror selected
and sworn to try the case. Amended Information read to the Jury. COURT
ORDERED, 10 minute recess and admonished the jury. Court reconvened with all
parties present. Counsel stipulated to the presence of the jury. Opening
statements by Ms. Pandukht. Opening statements by Mr. O'Brien. Testimony and
exhibits presented (see worksheets.) COURT ORDERED, recess for lunch until
1:15 PM and admonished the jury. Court reconvened with all parties present.
Counsel stipulated to the presence of the jury. Testimony and exhibits
presented (see worksheets.) Mr. Guymon advised the State will not admit
exhibits #12 and #33. State rest. COURT ORDERED, recessed.

OUTSIDE THE PRESENCE OF THE JURY: Counsel stipulated that Jury Instructions
were settled in open court and the Court would read them prior to argument.
Court read statutes and advised Deft. of his right not to testify. Mr. Cox
advised he explained this to his client and advised him of his rights.
Argument by Mr. Guymon to bring up two issues, the use a weapon and his
gambling. Response by Mr. Cox and Mr. O'Brien. COURT ORDERED, Mr. Guymon
will be allowed to pursue these two issues if the Deft. takes the stand; if
deft. admits it then will have to drop it. Court advised Mr. Cox it does not
want this jury to know about the deft's.other trial date and other cases.

Jury summoned. Counsel stipulated to the presence of the jury. Witnesses
sworn and testified. Exhibits presented (see worksheets.) CCNFERENCE AT THE
BENCH. Defense rest. COURT ORDERED, matter CONTINUED tomorrow at 9:00 AM and
dmonished the jury.

CONTINUED TO: 12/07/99 09:15 AM 01 e
CONTINUED ON PAGE: 004
PRINT DATE: 12/08/09 PAGE: 003 MINUTES DATE: 12/06/99
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PAGE: 004 MINUTES DATE: 12/07/99
CRIMINAL COURT MINUTES

f C-160684-C STATE OF NEVADA vs Daniels, Alan
CONTINUED FROM PAGE: 003

12/07/99 09:15 AM 01 TRIAL BY JURY
HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: NORA PENA, Court Clerk
RCBERT MINTUN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
603726 Guymon, Gary L. Y
005734 Pandukht, Taleen R. Y
0001 D1 Daniels, Alan Y
PUBDEF Public Defender Y
005924 Cox, G. Darren Y
606762 O'Brien, Timothy P. Y

OUTSIDE THE PRESENCE OF THE JURY: Court noted Mr. Guymon would like to
withdraw a jury instruction. Objection by Mr. O'Brien. Mr. Guymon moved to
withdraw stock instruction #1S5A. COURT ORDERED, Will allow over the
objection to withdraw #15A.

Jury summoned. Counsel stipulated to the presence of the jury. Mr. Guymon
oted the State rxest. Court read the Jury Instructions. Closing argument by
ds. Pandukht. Closing argument by Mr. Cox. Closing argument by Mr. Guymon.
10:20 AM Bailiff sworn to take charge of the Jury and retired them to
deliberate. Court thanked and excused the alternate juror.

11:18 AM Jury returned with the Verdict and the Foreperson read it in open
Court. CONFERENCE AT THE BENCH. COURT ORDERED, the Jury to return for
deliberation again to review instructions 10 and 16 which the Court read.
11:24 AM Bailiff retired the jury for deliberation.

11:26 AM Jury returned with the following VERDICTS:

AS TO COUNT I - GUILTY of BURGLARY WHILE IN POSSESSION OF A FIREARM (F); AS
TO COUNT II - GUILTY of ROBBERY WITH USE OF A DEADLY WEAPON (F); AS TO COUNT

III - GUILTY of BURGLARY WHILE IN POSSESSION OF A FIREARM (F}; AS TO CQUNT
IV - GUILTY of ROBBERY WITH USE OF A DEADLY WEAPON (F)

Upon request of Defense, Jury polled. COURT ORDERED, matter referred to the
Department of Parole & Probation and set for sentencing. Court thanked and
excused the Jury. Court recessed.

CUSTODY

1/10/00 8:30 AM SENTENCING

CONTINUED ON PAGE: 005
PRINT DATE: 12/08/09 PAGE: 004 MINUTES DATE: 12/07/99
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PAGE: 005 MINUTES DATE: 12/27/99
CRIMINAL COURT MINUTES

£ C-160684-C STATE OF NEVADA vs Daniels, Alan
CONTINUED FRCOM PAGE: 004

12/27/99 08:30 AM 00 DEFT'S MOTION FOR NEW TRIAL
HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: CONNIE KALSKI, Relief Clerk
JERI ANDERSON, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
005398 Lalli, Christopher J. Y
0001 P1 Daniels, Alan Y
PUBDEF Public Defender Y
006762 O©O'Brien, Timothy P. Y
Mr. O'Brien noted this is Mr. Cox's case who is out of the jurisdiction.
Mr. O'Brien requested matter be continued. COURT ORDERED, matter CONTINUED
to Defendant's sentencing date. .
CUSTODY
CONTINUED TO: 01/10/00 08:30 AM 01
01/10/00 08:30 AM 00 ALL PENDING MOTIONS {1/10/00)
HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6
OFFICERS: CONNIE KALSKI, Relief Clerk
ROBERT MINTUN, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
005734 Pandukht, Taleen R, Y
0001 D1 Daniels, Alan Y
PUBDEF Public Defender Y
005924 Cox, G. Darren b'é

DEFENDANT'S MOTION FOR NEW TRIAL...SENTENCING

Court advised all the motions and pleadings have been read by the Court.
Court noted the law is clear as to Deft's motion for a new trial based upon
severing. Argument by Mr. Cox. Opposition by the State. COURT ORDERED,
Defendant's Motion DENIED. Officer Dawn Williams of the Division of Parole
and Probation present. By virtue of jury verdicts, DEFENDANT DANIELS
ADJUDGED GUILTY of COUNTS I and III - BURGLARY WHILE IN POSSESSTON OF A
FIREARM (F) and COUNTS II and IV - ROBBERY WITH USE OF A DEADLY WEAPON (F).
Statements by counsel and Defendant. COURT ORDERED, in addition to the $25
Adminigtrative Assessment fee, $250 DNA Test and Fee, $4,100 RESTITUTION on
cunt I, and $3,000 RESTITUTION on Count III, Defendant SENTENCED as
follows:

CONTINUED ON PAGE: 006
PRINT DATE: 12/08/09 PAGE: 005 MINUTES DATE: 01/10/00

10F02742X - DANIELS, ALAN Page 230 of 299

669



PAGE: 006 MINUTES DATE: 01/10/00
CRIMINAL COURT MINUTES

£ C-160684-C STATE OF NEVADA vs Daniels, Alan
CONTINUED FROM PAGE: Q05

COUNT I - to a MAXIMUM term of NINETY (90) MONTHS with a MINIMUM parole
eligibility of TWENTY-FOUR (24) MONTHS.

COUNT II - to a MAXIMUM term of NINETY (90) MONTHS with a MINIMUM parcle
eligibility of TWENTY-FOUR (24) MONTHS; plus an EQUAL and CONSECUTIVE
MAXIMUM term of NINETY (90} MONTHS with a MINIMUM parole eligibility of
TWENTY-FOUR (24) MONTHS for use of a deadly weapon. Count II CONCURRENT
to Count T.

COUNT III - to a MAXIMUM term of NINETY (90) MONTHS with a MINIMUM
parole eligibility of TWENTY-FOUR (24) MONTHS. Count III CONCURRENT with
Count II.

COUNT IV - to a MAXIMUM term of NINETY (90) MONTHS with a MINIMUM parole
eligibility of TWENTY-FOUR {24) MONTHS; plus an EQUAL and CONSECUTIVE"
MAXIMUM term of NINETY (90) MONTHS with a MINIMUM parole eligibility of
TWENTY-FOUR (24) MONTHS for use of a deadly weapon. Count IV CONSECUTIVE
to Count II.

All sentences above to be served in the Nevada Department of Prisons. Deft
to receive 210 DAYS credit for time served.

NDP
"CASE CLOSED
VLERK'S NOTE: Minute order amended on 1/20/00 to reflect Count IV

CONSECUTIVE to Count II./ck 1/26/00 Minute order amended to reflect Count II
CONCURRENT to Count I./ck

04/10/00 09:08 AM 00 DEFT'S REQUEST CLARIFY JUDGMENT OF
CONVICTION

HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: CONNIE KALSKI, Court Clerk
ROBERT MINTUN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
005398 Lalli, Christopher J. Y

Court noted Defendant is confined to the Nevada Department of Prisons. Mr.
Lalli advised an amended JOC needed to be filed, to which he offered to the
Court. AMENDED JOC SIGNED in open court.

NDP

CASE CLOSED

CONTINUED ON PAGE: 007
PRINT DATE: 12/08/09 PAGE: 006 MINUTES DATE: 04/10/00
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PAGE: 007 MINUTES DATE: 07/25/00

CRIMINAL, COURT MINUTES

C-160684-C STATE OF NEVADA vs Daniels, Alan
CONTINUED FROM PAGE: 006

07/25/00 08:30 AM 00 DEFT'S PRO PER MOTION TO DISCHARGE
ATTORNEY OF RECORD

HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: NCORA PENA, Court Clerk
ROBERT MINTUN, Reporter/Recorder

PARTIES: STATE OF NEVADA
005398 ©Lalli, Christopher J.

0001 D1 Daniels, Alan
PUBDEF Public Defender
005924 Cox, G. Darren

-

COURT ORDERED, Deft's pro per motion to discharge attorney of record GRANTED
and directed Mr. Cox to send the file to the Deft. Mr. Cox stated he will do
so.

NDP

CASE CLOSED

08/22/01 08:30 AM 00 DEFT'S PRO PER PETITION FOR WRIT OF
HABEAS CORPUS

HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: Carole D'Aloia, Court Clerk
Shawn Ott, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
004739 Rutledge, Brian §S. Y

Court advised it reviewed Defendant's Petition and the State's Opposition.
Statements by Court regarding the history of the case. Court noted
Defendant is claiming ineffective assistance of counsel as the basis for his
petition. Court advised it agrees with the State that these are just "bare
naked"” allegations and, ORDERED, motion DENIED; State to prepare appropriate
Order.

NDC

CONTINUED ON PAGE: 008
PRINT DATE: 12/08/09 PAGE: 007 MINUTES DATE: 08/22/01
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. PAGE: 008 MINUTES DATE: 05/11/06

CRIMINAL COURT MINUTES

£ (C-160684-C  STATE OF NEVADA vs Daniels, Alan
CONTINUED FROM PAGE: 007

05/11/06 08:30 AM 01 AT THE REQUEST OF THE COURT POST
CONVICTION WRIT OF HABEAS CORPUS /17

HEARD BY: Joseph T. Bonaventure, Judge; Dept. 6

OFFICERS: Keith Reed, Court Clerk
Bill Nelson, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
005691 Kochevar, Brian J. Y
0001 D1 Daniels, Alan Y
007941 Turner, Paul G. Y
Arguments in support of motion by Mr. Turner. Court stated findings and
ORDERED, petition DENIED.
NDC
DEC NG 7008
CERTIFIED COPY
DOCUMENT ATTACHED IS A
TRUE AND CORRECT COPY
OF THE ORIGINAL ON FILE
CLERK OF THE COURT
PRINT DATE: 12/08/09 PAGE: 008 MINUTES DATE: 05/11/06
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STEWART L. BELL FILED
DISTRICT ATTORNEY

Nevada Bar #000477 v e

200 S. Third Street HIRZT YT A 553

Las Vegas, Nevada 89155
g02)4 54711 e
ttorney for Plaintiff R S

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
PlaintifT,

“V§- Case No. Cl145127
Dept. No. XI
CARY JERARD PICKETT, aka Docket S

Gary Pickett, #0725059

Defendant.

JUDGMENT OF CONVICTION (PLEA)

WHEREAS, on the 18th day of September, 1997, the Defendant CARY JERARD
PICKETT, aka Gary Pickett, appeared before the Court herein with his counsel and entered a
plea of guilty to the crime(s) of BURGLARY (CATEGORY B FELONY), committed on or
about the 7th day of August, 1997, in violation of NRS 205.060 and

WHEREAS, thereafter on the 25th day of September, 1997, the Defendant, In Propria
Persona, being present in court with his counsel JORDAN, SAVAGE, ESQ., as Stand By
Counsel, and ARTHUR G. NOXON, Deputy District Attorey, also being present; the above
entitled Court did adjudge the Defendant guilty thereof by reason of his plea of guilty and, in

addition to the $25.00 Administrative Assessment Fee, sentenced Defendant to a minimum of

. thirty-six (36) months and a maximum of one-hundred twenty (120) months in the Nevada

Department of Prisons, to be served consecutive to sentence imposed in Case No. C143146,
suspended; placed on probation for an indeterminate period not to exceed five (5) years,

Conditions: 1. Search Clause for controlled substances and stolen property. 2. Complete Drug

STATE’S
EXHIBIT

CE-05
0CT 20 1397
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Court Program, noting there was no use of weapons in this incident. 3. Complete long-term
counseling, vocational and educational programs as deemed necessary. 4. Defendant to be
supervised in the Nevada Division of Parole and Probation's House Arrest Program for the first
four (4) months of probation. Defendant to receive thirty-five (35) days credit for time served.
Court referred matter to Drug Court, and Ordered, set for further proceedings on October 6,
1997 at 9:00 o'clock a.m. in Department X,

THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this

Judgment of Conviction as part of the record in the above entitled matter.
DATED this _L% day of October, 1997, in the City of Las Vegas, County of Clark,

State of Nevada.

%/é/ /D;(/xﬂ’

DISTRICT JUDGE 7

DA#97-145127X/pm
LVMPD EV#9708071616
BURG-F

(TK1)

PAWPDOCSUUDGNTI 1171122301, WPD
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%TE%A&T,%'T?S'&[&EY FILED IN OPEN COURT
Nevada Bar #000477 SEP—1-8-1992. 19 __
Las Vegas, Nevads 89155
€gas, iNe
702) 4354711 By %l@éfw

ttommey for Plaintiff : . Deo oty

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff, . Ve
-vs§- Case No. Cl45127
Dept. No. Xi

GARY PICKETT, aka Docket S
Cary Jerard Pickett, #0725059

Defendant.

GUILTY PLEA AGREEMENT
I hercby agree to plead guilty to: BURGLARY (CATEGORY B FELONY - NRS

205.060), as more fully alleged in' the charging document attached hereto as Exhibit "1". I also

hereby agree to plead guilty to Grand Larceny (Category B Felony) in Case No. C143146.

My decision to plead guilty is based upon the plea agreement in this case which is as
follows:;

The State has agreed to retain the right to argue at rendition of sentence. This is a
conditional plea. If the Court refuses probation or refuses to sentence to the maximum term of
imprisonment the Defendant and/or the State may withdraw this offer.

The Defendant and the State agree to request the following:

A} That the Defendant be sentenced to a minimum term of thirty-six (36) months to a
maximum term of one-hundred twenty (120) months in the Nevada Department of Prisons in this
case (C145127). That the Defendant be sentenced to a minimum term of thirty-six (36) months

to a maximum term of one-hundred twenty (120) months in the Nevada Department of Prisons

676
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in Case No. C143146, consecutive to this case, for a total of a minimum term of seventy-two
(72) months to a maximum term of two-hundred forty (240) months in the Nevada Department
of Prisons. The Defendant is to have the sentence suspended and be placed on probation for an
indeterminate period not to exceed five (5) years with the following Special Conditions:

1. Search Clause for the detection of Controlled Substances and Stolen Property.

2. That the Defendant be released to the Division of Parole and Probation for Intensive
Supervision, including House Arrest for the first four (4) to six (6) months of probation as
deemed necessary by the Division of Parole and Probation.

'5 Enter and successfully complete the Drug Court Program.

4. Enter and successfully complete any long term drug counseling, vocational, and
controlled education deemed necessary by the Division of Parole and Probation during and after
the Drug Court Program.

5. Complete eight (8) hours of Community Service not to exceed the provisions of NRS
176.087.

CONSEQUENCES OF THE PLEA

I understand that by pleading guilty 1 admit the facts which support all the elements of
the offense(s) to which I now plead as set forth in Exhibit "1".

I understand that as a consequence of my plea of guilty the Court must sentence me to
imprisonment in the Nevada State Prison for a minimum term of not less than one (1) year(s)
and a maximum term of not more than ten (10) years. The minimq‘m term of imprisonment may
not exceed forty percent (40%) of the maximum term of imprisonment. 1understand that [ may
also be fined up to $10,000.00. I understand that the law requires me to pay an Administrative
Assessment Fee.

I'understand that, if appropriate, I will be ordered to make restitution to the victim of the
offense(s) to which I am pleading guilty and to the victim of any related offense which is being
dismissed or not prosecuted pursuant to this agreement. I will also be ordered to reimburse the
State of Nevada for any expenses related to my extradition, if any.

lunderstand that 1 am eligible for probation for the offense to which I am pleading guilty.

F.}WPDOC&\INF\?] 71122303, WPD
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1 understand that, except as otherwise provided by statute, the question of whether 1 receive

probation is in the discretion of the sentencing judge.

[ understand that if more than one sentence of imprisonment is imposed and I am eligible
to serve the sentences concurrently, the sentencing judge has the discretion to order the
sentences served concurrently or consecutively.

I also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing.

I have not been promised or guaranteed any particular sentence by anyone. | know that
my sentence is to be determined by the Court within the limits prescribed by statute. |
understand that if my attomey or the State of Nevada or both recommend any specific
punishment to the Court, the Court is not obligated to accept the recommendation.

! understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report' will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and [ will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney may
also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty, [ understand that | am waiving and forever giving up the
following rights and privileges: |

1. The constitutional privilege against self-incrimination, including the right to refuse to
testify at trial, in which event the prosecution would not be allowed to comment to the jury
about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the
assistance of an attomey, either appointed or retained. At trial the State would bear the burden

PAWPDOCSUNRTI1171122303.WPD
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of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would
testify against me.

4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The night to appeal the conviction, with the assistance of an attomey, either appointed
or retained, unless the appeal is based upon reasonable constitutional jurisdictional or other
grounds that challenge the legality of the proceedings and except as otherwise provided in
subsection 3 of NRS 174.035.

YOLUNTARINESS OF PLEA

1 have discussed the elements of all of the original charge(s) against me with my attorney
and [ understand the nature of the charge(s) against me. .

I understand that the State would have to prove each element of the charge(s) against me
at trial.

| have discussed with my attorney any possible defenses, defense strategies and
circumstances which might be in my favor. .

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attomey.

I believe that pleading guilty and accepting this plea bargain is in my best interest, and
that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney, and [ am not
acting under duress or coercion or by virtue of any promises of leniency, except for those set
forth in this agreement.

['am not now under the influence of any intoxicating liquor, a controlled substance or
other drug which would in any manner impair my ability to comprehend or understand this
agreement or the proceedings surrounding my entry of this plea.

My attomney has answered all my questions regarding this guilty plea agreement and its
"

-4- PAWPDOCSUNR?1 1371122303 WPD
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consequences to my satisfaction and I am satisfied with the services provided

DATED this ______ day of Septt@i]_.) V

my attorney.

GARY PICKETT, aka Cary Jerard Pickett
Defendant, In Propria Persona

AGREED TO BY:

Y

Deputy District Attorney '

i
. ¢
s
!
- R v
‘ oS * . PAWPDOCSUNRYI NT1122300.WPD | -
L 3 MR
.- f:-:‘_,’\ . Gl T
P ‘:.( PR
-~ R : !

680




—

=T RN R - LY, I -V VY B )

' ‘ ' ‘ .

CERTIFICATE OF COUNSEL:

1, the undersigned, as the attomey for the Defendant named herein and as an officer of
the court hereby certify that:

.. 1. I'have fully explained to the Defendant the allegations contained in the charge(s) to
which guilty pleas are being entered.

2. 1have advised the Defendant of the penaities for each charge and the restitution that
the Defendant may be ordered to pay.

3. Alipleas of guilty offered by the Dpfendant({pprsuant to this agreement are consistent
with the facts known to me and are made with my advice to the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agreement,

b. Executed this agreement and will enter all guilty pleas pursuant hercto
voluntarily.

c. Was not under the influence of intoxicating liquor, a controlled substance or
otl:ierz drlxjxg at the time I consulted with the defendant as certified in paragraphs 1
and 2 above.

Dated: This _| 8 day of September, 1997,

STZJ%D-BY ATTORNE %DANT

PAWPDOCSINRTI V71122303, WPD
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STEWARTL.BELL o FU.ED.-
DISTRICT ATTORNEY . -
Nevada Bar #000477
200 S, Third Street ' 81 65T 17 A 8 St
Las Vegas, Nevada 89155 .
goz) 455-4711 -

ttorney for Plaintiff P TR s

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-V§- Case No. C1143 146

Dept. No.

GARY PICKETT, aka Docket S
Cary Jerard Pickett, #0725059

Defendant,

JUDGMENT OF CONVICTION (PLEA)

WHEREAS, on the 28th day of August, 1997, the Defendant GARY PICKETT, aka Cary
Jerard Pickett, appeared before the Court herein with his counsel and entered a plea of guilty to
the cime(s) of GRAND LARCENY (CATEGORY B FELONY), committed on or about the 3rd
day of May, 1997, in violation of NRS 205.220 and

WHEREAS, thereafter on the 25th day of September, 1997, the Defendant, In Propria
Persona, being present in court with his counsel JORDAN SAVAGE, ESQ., as Stand By
Counsel, and ARTHUR G. NOXON, Deputy District Attorney, also being present; the above
entitled Court did adjudge the Defendant guilty thereof by reason of his plea of guilty and, in
addition to the $25,00 Administrative Assessment Fee, sentenced Defendant to a minimum of
thirty-six (36) months and a maximum of one-hundred twenty (120) months in the Nevada
Department of Prisons, suspended; placed on probation for an indeterminate period not to

exceed five (5) years. Conditions: 1, Search Clause for controlled substances and Weapons.

2. Complete Drug Court Program, noting weapons were not involved: 3. Complete long-term |. .

STATE'S
EXHIBIT 9

3 Ny
ErorRY B
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counseling, vocational and educational programs as deemed necessary by the Division of Parole
and Probation. 4. Complete eight (8) hours community service per month within the first three
(3) years of probation. 5. Pussuant to NRS 176.185, Defendant to be supervised in the Nevada
Division of Parole and Probation's House Arrest Program for the first four (4) months of
probation. Defendant to receive eighty-nine (89) days credit for time served. Court referred
matter to Drug Court, and Ordered, set for further proceedings on October 6, 1997 at 9:00
o'clock a.m. in Department X,

THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this
Judgment of Conviction as part of the record in the above entitled matter.

DATED this /47 day of Octaber, 1997, in the City of Las Vegas, County of Clark,

Nl )

/DISTRICT JUDGE L3
DA#97-143146X/pm
LYMPD EV#9705030904
G/L-F
(TK1)
-2- PAWPDOCSUUDRT06\7062030 1. WPD
N
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Nevada Bar #000477 ' OFtETTA BOWMBN, CLERK

200 S. Third Street B

Las Vegas, Nevada 89155 ' =

g/oz) 435-4711 Deputy
ttomey for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

“v§- Case No. Cl43146
Dept. No.  XI

GARY PICKETT, aka Docket S
Cary Jerard Pickett, #0725059

Defendant.

GUILTY PLEA AGREEMENT
I hereby agree to plead guilty to: GRAND LARCENY (CATEGORY B FELONY - NRS
205.220), as more fully alleged in the charging document attached hereto as Exhibit "1". 1 also
hereby agree to plead guilty to Burglary (Category B Felony), in 'Case No. 97F11223X.
My decision to plead guilty is based upon the plea agreement in this case which is as

follows:

The State has agreed to retain the right to argue at rendition of sentence. Thisis a |

conditional plea. 1f the Court refuses probation or refuses to sentence to the maximum term of
imprisonment the Defendant and/or the State may withdraw this offer.

The Defendant and the State agree to request the following;

A) That the Defendant be sentenced to a minimum term of thirty-six (36) months to a
maximum term of one-hundred twenty (120) months in the Nevada Department of Prisons in this
case (C143146). That the Defendant be sentenced to a minimum term of thirty-six (36) months

to a maximum term of one-hundred twenty (120) months in the Nevada Department of Prisons

Ry
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in Case No. 97F11223X, consecutive to this case, for a total of a minimum term of seventy-two

(72) months to a maximum term of two-hundred forty (240) months in the Nevada Department
of Prisons. The Defendant is to have the sentence suspended and be placed on probation for an
indeterminate period not to exceed five (5) years with the following Special Conditions:

1. Search Clause for the detection of Controlled Substances and Stolen Property.

2. That the Defendant be released to the Division of Parole and Probation for Intensive
Supervision, including House Arrest for the first four (4) to six (6) months of probation as
deemed necessary by the Division of Parole and Probation.

3. Enter and successfully complete the Drug Court Program.

4. Enter and successfully complete any long term drug counseling, vocational, and
controlled education deemed necessary by the Division of Parole and Probation during and afier
the Drug Court Program.

5. Complete eight (8) hours of Community Service not to exceed the provisions of NRS
176.087.

CONSEQUENCES OF THE PLEA

I understand that by pleading guiity I admit the facts which support all the elements of
the offense(s) to which I now plead as set forth in Exhibit "1".

1 understand that as a consequence of my plea of guilty the Court must sentence me to
imprisonment in the Nevada State Prison for a minimum term of not less than one (1) year(s)
and a maximum term of not more than ten (10} years. The minimum term of imprisonment may
not exceed forty percent (40%) of the maximum term of imprisonment. 1 understand that I may
also be fined up to $10,000.00. [ understand that the law requires me to pay an Administrative
Assessment Fee.

1 understand that, if appropriate, I will be ordered to make restitution to the victim of the
offense(s) to which I am pleading guilty and to the victim of any related offense which is being
dismissed or not prosecuted pursuant to this agreement. [ will also be ordered to reimburse the
State of Nevada for any expenses related to my extradition, if any.

1 understand that I am eligible for probation for the offense to which I am pleading guilty.

PAWPDOCSINRTOST0630302.WPD
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I understand that, except as otherwise provided by statute, the question of whether ! receive
probation is in the discretion of the sentencing judge.

I understand that if more than one sentence of imprisonment is imposed and I am eligible
to serve the scntences concurrently, the sentencing judge has the discretion to order the
sentences served concurrently or consecutively,

I also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing.

I have not been promised or guaranteed any particular sentence by anyone. [ know that
my sentence is to be determined by the Court within the limits prescribed by statute. |
understand that if my attorney or the State of Nevada or both recommend any specific
punishment to the Court, the Court is not obligated to accept the recommendation,

I'understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and 1 will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney may
also comment on this report.

WAILVER OF RIGHTS

By entering my plea of guilty, 1 understand that T am waiving and forever giving up the
following rights and privileges:

1. The constitutional privilege against self-incrimination, including the night to refuse to
testify at trial, in which event the prosecution would not be allowed to comment to the Jury
about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury, free of

excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the

assistance of an attomey, either appointed or retained. At trial the State would bear the burden

-3- PAWPDOCSUNF\T06\70680302.WPD
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of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would

testify against me.

4, The constitutional right to subpbena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney, either appointed
or retained, unless the appeal is based upon reasonable constitutional Jjurisdictional or other
grounds that challenge the legality of the proceedings and except as otherwise provided in
subsection 3 of NRS 174.035,

YOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my attorney
and I understand the nature of the charge(s) against me.

T'understand that the State would have to prove each element of the charge(s) against me
at trial. |

I have discussed with my attorney any possible defenses, defense strategies and
circumstances which might be in my favor. .

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest, and
that a trial would be contrary to my best interest,

1 am sigming this agreement voluntarily, after consultation with my attorney, and I am not
acting under duress or coercion or by virtue of any promises of leniency, except for those set
forth in this agreement.

i am not now under the influence of any intoxicating liquor, & controlled substance or
other drug which would in any manner impair my ability to comprehend or understand this
agreement or the proceedings surrounding my entry of this plea.

My attomey has answered all my questions regarding this guilty plea agreement and its
W
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consequences to my satlsfacuon and I am satxsf' ed w:th the semces pfovided by my ‘attorncy.

DATED this _j_ day of August, 97. p M

GARY P!CKETT aka Cary Jerard Pickett
Defendant, In Propna Persona

AGREED TO BY:

Deputy District Attorney

H
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CERTIFICATE OF COUNSEL:

1, the undersigned, as the attoniéy for tﬁc Defendant named herein and as an officer of
the court hereby certify that: R .

1. Ihave fully explained to the Defendant the allegations contained in the charge(s) to
which guilty pleas are being entered. S , ,

2. 1have advised the Defendant of the peﬁaln’es fo; each charge and the restitution that
the Defendant may be ordered to pay. L : _

. 3. All pleas of guilty offered by the Defendant pursuant to this agreement are consistent
with the facts known to me and are made with my advice to the Defendant.

4. To the best of my knowledge and be]i“ef, .the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agreement.

b. Executed this agreement and will enter all guilty pleas pursuant hereto
voluntarily.

¢. Was not under the influence of intoxicating liquor, a controlled substance or
othdea drgg at the time I consulted with the defendant as certified in paragraphs |
an above. .

Dated: This _23___ day of August, 1997.

STAND-BY AmOR DEFENDANT

PAWPDOCSUNR706\70680302. WPD
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STEWART L. BELL

DISTRICT ATTORNEY

Nevada Bar #000477

200 S. Third Street

Las Vegas, Nevada 89155

(702) 4354711
ttomey for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-V§- Case No. C143146
Dept. No. X1
GARY PICKETT, aka Docket S
Cary Jerard Pickett, #0725059
Defendant, AMENDED

INFORMATION

STATE OF NEVADA
COUNTY OF CLARK

STEWART L. BELL, District Attorney:within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That GARY PICKETT, aka Cary Jerard Pickett, the Defendant above named, having
committed the crime of GRAND LARCENY (FELONY - NRS 205.220), on or about the 3rd
day of May, 1997, within the Coupty of Clark, State of Nevada, contrary to the form, force and
effect of statutes in such cases made and provided, and against the peace and dignity of the State
of Nevada, did then and there wilfully, unlawfully, and feloniously, with intent to deprive the
owner permanently thereof, steal, take, and carry away personal property of ROSS DRESS FOR
LESS, 121 North Nellis, Las Vegas, Clark County, Nevada, having a value of $250.00, or more,
"
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to-wit: miscellaneous clothing items.

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

o A T

ARTHUR G. NOXON
Deputy District Attorney
Nevada Bar #000981

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME
BAKER, JAMES D.
HOOTEN, CHERYL D.
PIHLGREN, BRANDY DALE

REDIGER, CHRISTIAN J.
SOTO, FRANK ANTHONY (JR.)
SZUKIEWICZ, JOSEPH P.

DA#97-143146X/pm
LVMPD EV#9705030904
G/L-F

(TK1)

ADDRESS
LVMPD P#4895
LVMPD P#5262

5075 Spyglass Hill Dr.
Las Vegas, NV 89122

LVMPD P#1886
LVMPD P#4516
LVMPD P#5411

PAWPDOCS\MOTIONID6 70680301, WPD
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UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED HEREINAFTER
TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE FOR WHICH THE
DEFENDANT IS PRESENTLY CHARGED.

Defendant GARY PICKETT, aka Cary Jerard Pickett, hereinbefore named, is placed on
notice that, in accordance with the authorization of NRS 207.010, punishment imposed pursuant
to the above-stated habitual criminal statute will be urged upon the Court if said Defendant is
found guilty on the primary offense of GRAND LARCENY, for which the Defendant is
presently charged.

This page concerning the prior convictions hereinbelow set forth is to be considered by
the Court in its discretion ONLY after the finding of guilty of Defendant on the primary charge
herein. )

That said Defendant GARY PICKETT, aka Cary Jerard Pickett, has been four (4) times
convicted of cimes, which, under the laws of the situs of the crime and/or the State of Nevada,
amount to felonies, to-wit: o

1. That on or about the 15th day of July, 1991, the Defendant was convicted in the Eighth
Judicial District Court, State of Nevada, in and.fbi"thc County of Clark, for the crime of Attempt
Grand Larceny, in Case No. C99915, .

2. That on or about the 10th daf,t of Dcce:ﬁbcr, 1992, the Defendant was convicted in the
Eighth Judicial District Court, State of Nevada, in and for the County of Clark, for the crime of
Burglary, in Case No. C107733.

3. That on or about the 21st day of January, 1993, the Defendant was convicted in the
Eighth Judicial District Court, State of Nevada, in and for the County of Clark, for the crime of
Attempt Grand Larceny, in Case No. C109725,

4. That on or about the 8th day of July, 1994, the Defendant was convicted in the Eighth
"

"
i
/i
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Judicial District Court, State of Nevada, in and for the County of Cllark, for the crime of Escape,

in Case No. C119000.

DA#97-143146X/pm
Ic.;VMFPD EV#9705030904

(TK1)

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

Ny v

ARTHUR G. NOXON
Deputy District Attorney
Nevada Bar #000981
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STEWART L. BELL . FILED
ST e

¢vada par
200 S. Third Street Jov 311 og g *97
Las Vegas, Nevada 89155

(102) 4354711 Pt Foe

ttorney for Plaintiff
GLERKX

A. 06/05/97 DISTRICT COURT
:%0 AM. CLARK COUNTY, NEVADA

l.
9
P

THE STATE OF NEVADA,
PlaintifT,

-V§- Case No. (143146
Dept. No.
GARY PICKETT, aka Docket S
Cary Jerard Pickett, #0725059

Defendant(s). INFORMATION

STATE OF NEVADA
COUNTY OF CLARK

STEWART L. BELL, District Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That GARY PICKETT, aka Cary Jerard Pickett, the Defendant(s) above named, having
committed the crime of GRAND LARCENY (Felony - NRS 205.220), on or about the 3rd day
of May, 1997, within the County of Clark, State of Nevada, contrary to the form, force and
effect of statutes in such cases made and provided, and against the peace and dignity of the State
of Nevada, did then and there wilfully, unlawfully, and feloniously, with intent to deprive the
owner permanently thereof, steal, take, and carry away personal property of ROSS DRESS FOR
LESS, 121 North Nellis, Las Vegas, Clark County, Nevada, having a value of $250.00, or more,
i
i
m
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to-wit: miscellaneous clothing items.

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

BY. M j}-— m...(:m:o._

MELISA DE LA GARZA
Deputy District Attorney

Nevada Bar #005927

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME
BAKER, JAMES D.
HOOTEN, CHERYL D.
PIHLGREN, BRANDY DALE

REDIGER, CHRISTIAN J.
SOTO, FRANK ANTHONY (JR)
SZUKIEWICZ, JOSEPH P.

DA#97F06803 X/pm
LVMPD EV#9705030904
G/L-F
(TK1)

ADDRESS
LVMPD P#4895
LVMPD P#5262

5075 Spyglass Hill Dr,
Las Vegas, NV 89122

LVMPD P#1886
- LVMPD P#4516
LVMPD P#5411

PAWPDOCSUNF706\70620301. WPD
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- PAGE: 001 MINUTES DATE: 06/05/97

~—

CRIMINAL CO?RT MINUTES

97-C-143146-C STATE OF NEVADA vs Pickett, Gary

06/05/97 09:00 AM 00 INITIAL ARRAIGNMENT
HEARD BY: Michael L Douglas, Judge; Dept. 11

OFFICERS: SUSAN BURDETTE/sb, Court Clerk
DEBRA WINN, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
004352 Owens, Steven S. Y
0001 D1 Pickett, Gary Y
PUBDEF Public Defender Y
002293 Creel, Craig D. Y
DEFENDANT PICKETT ARRAIGNED, PLED NOT GUILTY TO COUNT I - GRAND LARCENY (F)
AND INVOKED THE 60 DAY RULE. COURT ORDERED, matter set for TRIAL.
CUSTODY
07-17-97 $:00 AM CALENDAR CALL
07-21-97 10:00 AM JURY TRIAL
07/14/97 09:00 AM 00 DEFT'S PRO PER REQUEST TO RECEIVE
FERETTA CANVASS
HEARD BY: Michael L Douglas, Judge; Dept. 11
OFFICERS: SUSAN BURDETTE/sb, Court Clerk
CATHY NELSON, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
001398 Bloxham, Ronald C. Y
0001 D1 Pickett, Gary Y
PUBDEF Public Defender Y
003749 Justice, Patricia R. Y

Upon Court's inquiry, Deft. stated he wishes to represent himself as he and
Ms. Justice have a conflict of interest; she does not believe he can win
this case; she has insulted him and requested a psychological evaluation; he
requested a substitution of counsel and she suggested that he represent
himself. Court stated the penalty and admonished Deft. that if he
represents himself at trial, the Court will not make any exceptions for him.
Ms. Justice stated the defenses Deft. wants her to take at trial would be
obvious ineffective assistance of counsel and it would be unethical to go
forward. Following further statements by Deft., COURT ORDERED, matter
CONTINUED; Ms. Justice to contact and discuss with Deft. Court stated he
will have his office contact Mr. Savage for possible appointment -- not as
counsel of record but as stand-by counsel if Deft. wishes to go forward and

CONTINUED ON PAGE: 002
PRINT DATE: 02/19/10 PAGE: 001 MINUTES DATE: 07/14/97
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PAGE: 002 MINUTES DATE: 07/14/97
' CRIMINAL COURT MINUTES

97-C-1423146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 001

represent himself. Deft. requested a copy of the discovery. COURT ORDERED,
DENIED. Ms. Justice requested this matter be recalled at 2:00 p.m., and
COURT SO ORDERED.

At 2:00 P.M., matter recalled with all parties present. COURT ORDERED,
State excused. Court noted the Calendar Call and Jury Trial, noted that
Deft. wishes to go forward and represent himself, and noted Ms. Justice's
request to make certain representations on the record this date. Ms.
Justice concurred and make in-camera representations as to this case.
Statements by Deft. as to his defense. Court found that Deft. has a right a
trial that is based on physical identification of physical evidence
available.

CUSTODY

07-17-97 9:00 AM DEFT'S REQUEST: PRO PER MOTION TO RECEIVE FERETA CANVASS
CANVASS ... CALENDAR CALL ... POSSIBLE CONFIRMATION OF COUNSEL (J.
(SAVAGE}

07-21-97 10:00 AM JURY TRIAL

CONTINUED TO: 07/17/97 09:00 AM 01

07/17/97 09:00 AM 00 ALL PENDING MOTIONS (07-17-97)
HEARD BY: Michael L Douglas, Judge; Dept. 11

OFFICERS: SUSAN BURDETTE/sb, Court Clerk
CATHY NELSON, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
005218 Peterson, Tamara M. Y
0001 D1 Pickett, Gary Y
PUBDEF Public Defender Y
003749 Justice, Patricia R. Y
005480 Savage, Jordan S. Y
DEFT'S PRO PER REQUEST TO RECEIVE FERETTA CANVASS ... POSSIBLE CONFIRMATION
OF COUNSEL {(J. SAVAGE) ... CALENDAR CALL

Ms. Justice stated she is prepared to proceed. Court noted Deft's concern
as to representing himself; upon Court's ingquiry, Deft. stated he is not
satisfied that he can be properly represented by counsel. COURT ORDERED,
Jury Trial VACATED; Deft's Pro Per Request to Receive Feretta Canvass and
Possible Confirmation of Counsel CONTINUED; if need be, the Court will look
at having either the State or Mr. Savage as stand-by; a new trial date will
be set at that time.

CONTINUED ON PAGE: 003
PRINT DATE: 02/19/10 PAGE: 002 MINUTES DATE: 07/17/97
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PAGE: 003 MINUTES DATE: 07/17/97
CRIMINAL COURT MINUTES

97-C=-143146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 002

CUSTODY

07-22-97 9:00 AM DEFT'S PRO PER REQUEST TO RECEIVE FERETTA CANVASS
POSSIBLE CONFIRMATION COF COUNSEL (J. SAVAGE) ... TRIAL SETTING

07/22/97 09:00 AM 00 ALL PENDING MOTIONS 7-22-97
HEARD BY: Michael L Douglas, Judge; Dept. 11

OFFICERS: JOYCE BROWN, Court Clerk
CATHY NELSON, Reporter/Recorder

PARTIES: STATE OF NEVADA
000981 ©Noxon, Arthur G.

0001 D1 Pickett, Gary
PUBDEF Public Defender
003749 Justice, Patricia R.
005480 Savage, Jordan S.

KKK R K

POSSIBLE CONFIRMATION OF COUNSEL (J. SAVAGE)...DEFT'S PRCO PER REQUEST TO
RECEIVE FERETTA CANVASS...TRIAL SETTING

Ms. Justice advised the Defendant still wanted to represent himself; she had
explained what the Feretta canvass was and the repercussions of representing
himself. Upon inquiry by the Court, Defendant Pickett advised he wanted to
represent himself and made further statements to the Court. Court advised
Defendant the Court would not interfere in negotiations between Defendant
and State; the Court would not be pre-bound on what it was going to do; and
unless it was in negotiations, the Court would not agree to anything. Mr.
Noxon advised the Defendant would not be an automatic referral as Drug Court
would have to accept him. Ms. Justice advised an offer had been made and
the cap was twelve to thirty. Court gave the Feretta Canvass to Defendant.
COURT ORDERED Mr. Savage would be Defendant's stand-by Counsel during the
trial; but could not make objections during the trial or aid Defendant in
any way; Court would allow Defendant to speak to Mr. Savage in preparation
for trial. Court inquired of Defendant if he still wished to represent
himself and he stated that he did. At Court's inquiry Defendant advised he
had no formal law courses, had not sat through a trial, and did not know how
to conduct a trial. Mr. Noxon advised the State had the option and may file
habitual criminal on this case. CQOURT ORDERED matter set for trial in sixty
days and a status check in mid-August for status of the trial.

CUSTODY
8-14-97 9:00 AM STATUS CHECK: TRIAL STATUS
8-28-97 9:00 AM CALENDAR CALL

CONTINUED ON PAGE: 004
PRINT DATE: 02/19/10 PAGE: 003 MINUTES DATE: 07/22/97
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PAGE: 004 MINUTES DATE: 07/22/97
' CRIMINAL COURT MINUTES

97-C-~143146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 003

9-2-97 10:00 AM JURY TRIAL

08/14/97 09:00 AM 00 ALL PENDING MOTIONS (08-14-97)
HEARD BY: Michael L Douglas, Judge; Dept. 11

OFFICERS: SUSAN BURDETTE/sb, Court Clerk
JANICE LISTON, Reporter/Recorder

PARTIES: STATE OF NEVADA
000981 Noxon, Arthur G.

0001 D1 Pickett, Gary
PRO SE Pro Se
005480 Savage, Jordan S.

KKK KK

STATUS CHECK: TRIAL STATUS ... STATE'S MOTION TO AMEND INFORMATICN

As to STATUS CHECK: TRIAL STATUS: Upon Court's inquiry, Mr. Noxon noted the
State is ready for trial. Deft. requested discovery as to the photos. Mr.
Noxon lodged the photos and copies of Deft's four (4) prior convictions with
Mr. Savage. Mr. Noxon requested that Deft. advise the State, so they can
respond, if he challenges any of those convictions.

As to STATE'S MOTION TO AMEND INFORMATION: Mr. Noxon noted the State wishes
to seek Habitual Criminal treatment. Deft. objected to the State filing
Habitual Criminal treatment at this late date. Response by Mr. Noxon that
per Statute, any time up to 15 days prior to sentencing, the State may file
Habitual Criminal charges and will obtain the Statute and respond if the
Court so wishes, noting the State is within the limit. He further stated
that if Deft. wishes to discuss negotiations, he will do so. Court cited
NRS 207.010, and ORDERED, State's Motion to Amend Information GRANTED,
noting it is the State's prerogative to go forward with it, if appropriate.
ORDER TO AMEND INFORMATION signed and FILED IN OPEN COURT. AMENDED
INFORMATION FILED IN OPEN COURT. COURT ORDERED, Calendar Call and Jury
Trial dates STAND. Mr. Noxon stated he will contact Mr. Savage as to
negotiating this matter. .

CUsSTODY
08-28-97 9:00 AM CALENDAR CALL

09-02-97 10:00 AM JURY TRIAL

CONTINUED ON PAGE: 005
PRINT DATE: 02/19/10 PAGE: 004 MINUTES DATE: 08/14/97
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PAGE: 005 MINUTES DATE: 08/28/97
* CRIMINAL COURT MINUTES

97-C-143146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 004

08/28/97 09:00 AM 00 CALENDAR CALL
HEARD BY: Michael L Douglas, Judge; Dept. 11

OFFICERS: SUSAN BURDETTE/sb, Court Clerk
CATHY NELSON, Reporter/Recorder

PARTIES: STATE OF NEVADA
000981 Noxon, Arthur G.

0001 D1 Pickett, Gary
PRO SE Pro Se
005480 Savage, Jordan S.

K

GUILTY PLEA AGREEMENT FILED IN OPEN COURT. Upon Court's inquiry, Deft.
stated he withdrew his plea of Not Guilty. Mr. Noxon noted the State will
request that Deft.'s case, 9711223X in Justice Court 4 that will go to
District Court Dept. V, and will ask that it be trasnferred here after enter
ing his plea; he will reguest the sentencing to be on the same date. As to
NEGOTIATIONS, Mr. Noxon stated Deft. will plead guilty to Information; Deft.
has four (4) prior felonies and after reviewing same, Deft. may have a drug
problem; the State will request 3-10 years in this case and 3-10 years in
the subsequent Burglary case; will request probation in this case and noted
page 2 of the Guilty Plea Agreement as to the minimums; if Deft.
successfully completes drug counseling and goes five (5) years without any
problem, the State will look at 6-20 years, noting he has had some
conversations with Deft. and with Mr. Savage there. Mr. Noxon futher noted
that because of hte totality of that, this is a conditional plea; if Court
is not inclined to follow that, Deft. will be allowed to withdraw his plea a
nd proceed to trial; if the Court would not sentence Deft. to that much, the
State would be able to withdraw his plea. Penalty stated. DEFENDANT
PICKETT ARRAIGNED AND PLED GUILTY TO COUNT I - GRAND LARCENY (F). Court
accepted plea, referred matter to P & P and ORDERED set for sentencing.
FURTHER, COURT ORDERED, Trial date VACATED.

CUSTODY

09-25-97 9:00 AM SENTENCING

CONTINUED ON PAGE: 006
PRINT DATE: 02/19/10 PAGE: 005 MINUTES DATE: 08/28/97
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PAGE: 006 MINUTES DATE: 09/25/97
' CRIMINAL COURT MINUTES

97-C-143146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 005

09/25/97 09:00 AM 00 SENTENCING
HEARD BY: Michael L Douglas, Judge; Dept. 11
OFFICERS: SUSAN BURDETTE/sb, Court Clerk

JO ANN HANEMAN, Relief Clerk

CATHY NELSON, Reporter/Recorder

PARTIES: STATE OF NEVADA
000981 Noxon, Arthur G.

0001 D1 Pickett, Gary
005480 Savage, Jordan S.

KK K

Larry Scott of the Division of Parole & Probation present. Court noted he
has reviewed the Pre-Sentence Report and the Guilty Plea Agreement, noting
that if the Court determines anything other than negotiated, either party
can determine that the deal is off. Statement by Mr. Noxon. By virtue of
Deft's plea, DEFENDANT PICKETT ADJUDGED GULITY OF COUNT I - GRAND LARCENY
(F). Following statements in mitigation of sentencing, Court stated its
findings, and ORDERED, in addition to the $25.00 Administrative Assessment
Fee, Defendant SENTENCED to a MINIMUM of THIRTY-SIX (36} MONTHS and a
MAXIMUM of ONE HUNDRED TWENTY (120} MONTHS in the Nevada Department of
Prisons, SUSPENDED, placed on PROBATION for for an indeterminate period not
to exceed FIVE (5) YEARS. CONDITIONS:

1. Search Clause for controlled substances and weapons.

2. Complete Drug Court Program, noting weapons were not involved.

3. Complete long-term counseling, vocational and educational programs as
deemed necessary by P & P.

4. Complete eight (8) hours community service per month within the first
three (3) years of probation.

5. Pursuant to NRS 176.185, defendant to be supervised in the Nevada
Div. of Parole and Probation's House Arrest Program for the first four (4)
months of probation.

Deft. to receive B89 days credit for time served. FURTHER, COURT ORDERED,
Deft. to report to the Div. of Parcle and Probation at 215 East Bonanza
immediately upon being released; failure to do so will result in a bench
warrant. Bond, if any, exonerated. Mr. Scott stated he will discuss House
Arrest with Deft. Court referred matter to Drug Court, and ORDERED, set for
FURTHER PROCEEDINGS.

NIC

10-06-97 9:00 AM FURTHER PROCEEDINGS (DEPT X)

CONTINUED ON PAGE: 007
PRINT DATE: 02/19/10 PAGE: 006 MINUTES DATE: 09/25/97
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PAGE: 007 MINUTES DATE: 10/06/97

' CRIMINAL COURT MINUTES

97-C-143146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 006
10/06/97 09:00 AM 00 FURTHER PROCEEDINGS
HEARD BY: Jack Lehman, Judge; Dept. 10
COFFICERS: MELISSA DAVIS, Court Clerk
DEBRA WINN, Reporter/Recorder
PARTIES: STATE COF NEVADA Y
004353 Pace, Barter G. Y
0001 D1 Pickett, Gary Y
PUBRDEF Public Defender Y
001443 Gibson, David S. Y
Defendant present in custody on other charges. COURT ORDERED, matter
CONTINUED.
BOND (COC)
10/13/97 9AM STATUS CHECK: FURTHER PROCEEDINGS
10/13/97 09:00 AM (00 STATUS CHECK: FURTHER PROCEEDINGS
HEARD BY: Jack Lehman, Judge; Dept. 10
OFFICERS: NANCY NOBLE, Court Clerk
SHARLEEN NICHOLSON, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
004353 Pace, Barter G. Y
0001 D1 Pickett, Gary Y
PUBDEF Public Defender Y
004620 Grauman, David A. Y

Defendant stated he is being held on Municipal charge also and will go to

court tomorrow.

State advised defendant has two charges that he was

referred to drug court on from Dept. XI (Ref. C145127). COURT ORDERED,

matter CONTINUED.

office for orientation.

If released defendant to report to Public Defender's

BOND (COC)
CONTINUED TO: 10/20/97 09:00 AM 01
CONTINUED ON PAGE: 008
PRINT DATE: 02/19/10 PAGE: 007 MINUTES DATE: 10/13/97
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PAGE: 008 MINUTES DATE: 10/20/97
' ' CRIMINAL COURT MINUTES

97-C=143146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 007

10/20/97 09:00 AM (01 STATUS CHECK: FURTHER PROCEEDINGS
HEARD BY: Jack Lehman, Judge; Dept. 10

OFFICERS: MELISSA DAVIS, Court Clerk
SHARLEEN NICHOLSON, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
004353 Pace, Barter G. Y
0001 D1 Pickett, Gary Y
PUBDEF Public Defender Y
004620 Grauman, David A. Y
Dean Prater with the Division of Parole and Probation also present. Officer
Prater advised there is a hold on defendant and paperwork is being processed
for revocation proceedings. COURT ORDERED, matter CONTINUED.,
BOND
CONTINUED TO: 11/03/97 09:00 AM 02
10/27/97 09:00 AM 00 STATE'S REQUEST FURTHER PROCEEDINGS
HEARD BY: Michael L Douglas, Judge; Dept. 11
OFFICERS: SUSAN BURDETTE/sb, Court Clerk
RITA LOPEZ, Relief Clerk
CATHY NELSON, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
000981 HNoxon, Arthur G. Y
0001 D1 Pickett, Gary Y
PRO SE Pro Se Y
005480 Savage, Jordan S. Y

Dean Prater of the Division of Parole & Probation present. Following
conference at the bench, Court noted the new charges have not been formally
filed at this point, but it does create a problem as to Drug Court, and
ORDERED, Deft. RELEASED only to P & P to be placed on the HOUSE ARREST
Program; matter CONTINUED for STATUS CHECK as to Drug Court.

{See (C145127)
H.A.
11-03-97 9:00 AM STATUS CHECK: FURTHER PROCEEDINGS (DEPT X)

CONTINUED ON PAGE: 009
PRINT DATE: 02/139/10 PAGE: 008 MINUTES DATE: 10/27/97
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PAGE: 009 MINUTES DATE: 10/27/97
' CRIMINAL COURT MINUTES

97-C-143146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 008

11-24-927 9:00 AM STATUS CHECK: DRUG COURT (DEPT XI)

11/03/97 09:00 AM 02 STATUS CHECK: FURTHER PROCEEDINGS
HEARD BY: Jack Lehman, Judge; Dept. 10

OFFICERS: MELISSA DAVIS, Court Clerk
SHARLEEN NICHOLSON, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
005065 Rushton, Kimberly M. Y
0001 D1 Pickett, Gary N
004620 Grauman, David A. Y
Defendant not present. COURT ORDERED, BENCH WARRANT WILL ISSUE, NO BAIL.
B.W. (BOND)
11/24/97 09:00 AM 00 STATUS CHECK: DRUG COURT
HEARD BY: Michael L Douglas, Judge; Dept. 11
OFFICERS: SUSAN BURDETTE/sb, Court Clerk
ARLENE BLAZI, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
005122 Savage, Darin Y
0001 D1 Pickett, Gary N
005480 Savage, Jordan S. Y

Deft. not present. Mr. Savage stated Deft. is not in jail on any other
charges being filed as of yet. State noted Deft. has another case in
screening and does not know if it has been filed. Mr. Savage noted the
basis of the pending violation was for the new charges and this was
calendared to see if the new charges were going to be taken out of
screening. Court noted Deft. has an ocutstanding Bench Warrant as of
November 3 from Judge Lehman as to the Drug Court Program. Upon Court's
inquiry, Mr. Savage stated Deft. was released to P & P and he has had no
contact with him. Court stated he is not aware of any other outstanding
cases. Mr. Savage concurred and requested that the State put this matter
back on calendar if the new charges are filed. Court directed Mr. Savage to
write to Deft. at his last known address advising him to take care of the
outstanding Bench Warrant in Drug Court, and CRDERED, this matter OFF
CALENDAR,

(See Case (C145127)

CONTINUED ON PAGE: 010
PRINT DATE: 02/19/10 PAGE: 009 MINUTES DATE: 11/24/97
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PAGE: 010 MINUTES DATE: 11/24/97
' CRIMINAL COURT MINUTES

97-C-143146-C STATE OF NEVADA vs Pickett, CGary
CONTINUED FROM PAGE: 009

B.W. (O.R.}

03/16/98 09:00 AM 00 BENCH WARRANT RETURN
HEARD BY: Jack Lehman, Judge; Dept. 10

OFFICERS: NANCY NOBLE, Court Clerk
SHARLEEN NICHOLSON, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
004353 Pace, Barter G. Y
0001 bl Pickett, Gary Y
004620 Grauman, David A. Y
Upon Court's inquiry, defendant stated he will not be released for at least
a month and is in on a probation violation. COURT ORDERED bench warrant
QUASHED and if released, defendant to report to the Public Defenders office
at 10:20 AM for drug court orientation. Matter CONTINUED for Status Check.
BOND
04/27/98 9:00 AM STATUS CHECK: FURTHER PROCEEDINGS
03/26/98 09:00 AM 00 SET TIME CERTAIN: REVOCATION OF
PROBATION
HEARD BY: Michael L Douglas, Judge; Dept. 11
OFFICERS: JOYCE BROWN, Court Clerk
CATHY NELSON, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
005927 De La Garza, Melisa Y
0001 D1 Pickett, Gary Y
005480 Savage, Jordan S. Y

At Court's ingquiry, both Counsel advised one week would be sufficient.
COURT ORDERED matter CONTINUED for revocation hearing.

CUSTODY

4-2-98 10:30 AM REVOCATION OF PROBATION

CONTINUED ON PAGE: 011
PRINT DATE: 02/19/10 PAGE: 010 MINUTES DATE: 03/26/98
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PAGE: 011 MINUTES DATE: 04/02/98
' CRIMINAL COURT MINUTES

97-C-143146-C STATE OF NEVADA vs Pickett, Gary
CONTINUED FROM PAGE: 010

04/02/98 10:30 AM 00 REVOCATICN OF PROBATION
HEARD BY: Michael L Douglas, Judge; Dept. 11

OFFICERS: SUSAN BURDETTE/sb, Court Clerk
CATHY NELSON, Reporter/Recorder

PARTIES: STATE OF NEVADA . Y
005122 Savage, Darin Y
0001 D1 Pickett, Gary Y
005480 Savage, Jordan S. Y

Dean Prater of the Division of Parole & Probation present. Mr. Savage
stated this matter is resolved: Deft. is prepared to stipulate to the
violations and counsel will argue as to what to do. Upon Court's ingquiry,
Deft, stipulated to the viclations, made a statement and requested to be
reinstated on probation, noting he will enter the Drug Treatment Program,

Mr. Savage stated Deft. declined an offer that would make this sentence
and the sentence imposed in Case C1l45127 to run concurrent instead of the
pending consecutive sentence, noting the offer extended was very favorable
and that is why this is distressing; Deft. absconded and was not out there
commiting new crimes; if the Court is inclined to grant Deft. an in-patient
counseling program, he would request that Deft. be released to an in-patient
treatment only, and then be brought back here for a Status Check and the
parties can argue over what he did in the program, noting he is not
requesting an immediate release.

State argued that Deft. needs to help himself, noting Deft. was to do
House Arrest, Vocational Training, and Complete Drug Court; within four (4)
days of Deft's release, he broke the bracelet and has been gone since
November; he requested that Deft. be revoked, noting that in October, 1997,
Deft. was picked up for Grand Larceny.

Mr. Prater gave a brief history of the case noting that Deft. was
arrested for Grand Larceny and cut the bracelet off; he requested that
Deft.'s probation be revoked and the original sentence be imposed.

Further statements by Deft., noting he was only arrested for the new
crime.

Court found he is aware of what went on and a number of people,
including the Court, attempted to help Deft. address his problems as the
Court was aware that they are drug-related; the ultimate problem is that
Deft. did not accept responsibility and had a conscious duty to get himself
in line, and ORDERED, PROBATION REVOKED; original sentence of MINIMUM of
THIRTY-SIX (36) MONTHS and MAXIMUM of ONE HUNDRED TWENTY (120) MONTHS Nevada
Department of Prisons, will be imposed with SIXTY-FOUR (64) DAYS Credit for
Time Served.

CUSTODY

CONTINUED ON PAGE: 012
PRINT DATE: 02/19/10 PAGE: 011 MINUTES DATE: 04/02/98
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PAGE: 012 MINUTES DATE: 04/14/99
' CRIMINAL COURT MINUTES -

97-C-143146-C STATE OF NEVADA vs Pickett, Gary A
CONTINUED FROM PAGE: 011

04/14/99 09:00 AM 00 ALL PENDING MOTIONS (04-14-99)
HEARD BY: Michael L Douglas, Judge; Dept. 11

OFFICERS: JOYCE BROWN, Court Clerk
CATHY NELSON, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006163 Weckerly, Pamela C. Y

DEFT'S PRO PER MOTION FOR EXTENSION OF TIME, MOTION FOR TRANSCRIPTS,
JUDGMENT OF CONVICTION, MOTION FOR PRE-SENTENCING REPORT, SENTENCING
TRANSCRIPT, GUILTY PLEA MEMORANDUM, PRE-TRIAL AND ALL POST-TRIAL HEARING
TRANSCRIPTS AND AMENDED INFORMATION TO RESPOND TO STATE'S OPPOSITION TO
PETITIONERS WRIT OF HABEAS CORPUS., .DEFT'S PRO PER PETITION FOR A WRIT OF
HABEAS CORPUS (POST-CONVICTION) ...DEFT'S PRO PER MOTION FOR LEAVE TO PROCEED
IN FORMA PAUPERIS

AS TO THE FIRST MOTICN LISTED, COURT ORDERED motion DENIED. Court advised
it would be appropriate to have the file sent to the Defendant by the
previous Counsel, Mr. Savage, if he still had it.

AS TO DEFT'S PRO PER MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS, COURT
ORDERED motion GRANTED.

AS TO THE DEFT'S PRO PER PETITION FOR A WRIT OF HABEAS CORPUS (POST-
CONVICTION), Court advised it was untimely; good cause had not been shown in
this matter; and ORDERED, pursuant to NRS 34.726 the Petition was DENIED.
Additionally, Court noted for the record, against the Court's advice, Mr.
Pickett represented himself. Court further advised the petition was without
merit; the Defendant had signed off on the negotiations; and he was
canvassed thoroughly; as to Counsel, it was by his own design; and Court had
ordered stand-by Counsel for him. State to prepare the order.

NDP
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e FRANKIE SUE DEL PAPA o
o Attorney General : o
"y By: WILLIAM P. HENRY - F’LED
’ Senior Deputy Attorney General
3 Nevada Bar No. 101 it 28 f
401 South Third Street, #500 237?” 'M
) Las Vegas, NV 89101
(702) 486-3420 szzt_
5 Attorneys for Plaintiff
CLERk
6
7
8 DISTRICT COURT
9 - CLARK COUNTY, NEVADA
lO * * *
11 . STATE OF NEVADA, )
)
12 Plaintiff, )
)
13 vs. ) CASE NO. €119000
) DEPT. NO. VIIT
24 CARY PICKETT a/k/a ) DOCKET "M"
GARTF ICKETTT )
)
Defendant. )
)
JUDGMENT OF CONVICTION
Date of Hearing: 7/08/94
Time of Hearing: 9 a.n.
On the 13th day of April, 1994, defendant CARY PICKETT a/k/a
GARY PICKETT pled guilty to the crime of Count I - Escape, a
felony, in violation of NRS 212.090.
On the 8th day of July, 1994, defendant CARY PICKETT a/k/a
GARY PICKETT, being present with his counsel Douglas P. DeJuiio, o
Deputy Public Defender, and William P. Henry, Senior Deputy
Attorney General, also being present, the above-entitled court;
in addition to requiring payment of a Twenty-five Dollar ($25)
J L] '
ut 33 g administrative assessment, adjudged the defendant guilty of
¥ E' 1
QENERAS STATE'S CE-01
' NEVADA EXHIBIT AUG 01 '994
- 20 o
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Count I - Escape, a felony, and imposed a sentence of two and one-
half (2-1/2) years in the Nevada Department of Prisons to run
consecutively with the sentence imposed in Case No. C109725.
Pursuant to plea negotiation between counsel, Count II was
dismissed,
THEREFORE, the clerk of the above-entitled court is directed
to enter this Judgment of Conviction as part of the record of the

above-entitled matter.
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DATED this 2 day of July, 1994.

- e
L N =]

SUBMITTED BY:

W

FRANKIE SUE DEL PAPA
Attorney General

By: N ?‘/M

William P. Henry

Senior Deputy Attermney General
Nevada Bar M
401 South & Street, #500

Las Vegas, NV 89101
Attorneys for Plaintiff
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9 OPEN COURT
FRANKIE SUE DEL PAPA S
Attorney General oy
By: WILLIAM P. HENRY

Senior Deputy Attorney General
Nevada Bar No. 101

401 South Third Street, #500
Las Vegas, NV 89101

(702) 486-3420

Attorneys for Plaintiff

R
el

DISTRICT COURT
CLARK COUNTY, NEVADA

* *

STATE OF NEVADA,

)
)
Plaintiff, )
)
vs. )
ar<4 ) CASE NO. €119000
PICKETT, ) DEPT. NO. VIII
) DOCKET "M"
Defendant. )
)

GUILTY PLEA MEMORANDUM
Date of Hearing: 4/13/94
Time of Hearing: 8:45 a.m.

I, %\RY PICKETT, unconditionally waive my preliminary hearing
and desire to enter a plea of guilty to the offense of Count I,
ESCAPE, a felony, as more fully alleged in the Criminal Informa-
tion, a copy of which is attached hereto.

My decision to plead guilty is based upon the plea bargain
in this case which I, my attorney, and the State represent is the
following:
1117
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1. Defendant agrees to:pléad guilty to one (1) count of

Escape, a felony. At the time of sentencing, the State will not
recommend habitual criminal enhancement. In addition, while the
State is free to address the Court regarding Defendant’s history
or claimed motives, it will not recommend any sentence. Finally,
all other counts in this Criminal Information will be dismissed.

2. By the Defendant entering his plea of guilty and by
accepting the terms, conditions and waivers set forth in this
Memorandum, the State agrees not to pursue the original charges
in this matter, which charges carry a harsher penalty upon
conviction than the penalty that he could receive under this
Memorandum.

CONSEQUENCES OF THE PLEA

I understand that by pleading guilty, I admit the facts
which support all the elements of the offense to which I now
plead.

I understand that the consequences of my plea of guilty are:
that I may be imprisoned in the Nevada Department of Prisons for
a period c¢{ up to ten (10) years; I understand that T may also be
fined up to $10,000. I understand that I am required to pay an
administrative assessment fee.

In addition, I also understand that information regarding
charges not filed, dismissed charges, or charges to be dismissed
pursuant to this agreement may be considered by the judge at
sentencing.

I understand that if I am eligible for probation, whether
nor not I receive probation, is solely up to the sentencing

judge.




I understand that I have been guaranteed no particular
sentence by anyone and that sentencing is to be determined solely
by the Court.

I understand that, if my attorney and the State agree to
recommend an appropriate punishment to the Court, the Court is
not obligated to accept that recommendation.

I also understand that the Department of Parole and
Probation will prepare a report for the sentencing judge prioer to
sentencing. This report will inform the judge of the nature,
scope and extent of my conduct regarding the charges against me
and related matters. This report will include all matters
relevant to the issue of sentencing, including my criminal
history. Further, I acknowledge that this report may contain
hearsay information regarding my background and criminal history.
My attorney and I will both have the opportunity of commenting on
information contained in this report at the time of sentencing.
If the State has reserved the right to make a sentencing
recommendation, then the State may also comment on this report.

WAIVER OF RIGHTS
In entering this plea of guilty, I know and understand that

I am waiving and give up the following constitutional rights and‘

privileges:

1. The right to a speedy and public trial by an impartial
jury. This right would be free from pretrial publicity. At the
time of trial, it would be the burden of the State to prove each
and every element of the offense(s) beyond a reasonable doubt.
YAV
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2. The right to coﬁgroq}iﬁy accusers, that is{ the right
to confront and cross-examine ali witnesses who would testify at
trial.

3. The right to subpoena witnesses for the trial on ny
behalf.

4. The right to testify in my own defense.

5. The right to refuse to testify. 1In this event, the
prosecution would not be allowed to comment to the jury upon my
refusal to testify.

6. The right to appeal any conviction to the Nevada
Supreme Court.

7. The right to the assistance of an attorney during all
stages of these proceedings.

o] AR (o] LE

I have discussed the elements of the offense(s) with my
attorney, and I understand the nature of the charge(s) against
me.

I understand what the State would have to prove against pe
at trial.

I have discussed possible defenses, defense strategies, and
circumstances in my favor with my attorney.

All of the foregoing rights, waiver of rights, elements and
consequences have been explained to me by my attorney.

I believe that pleading guilty to the offense set forth in
the charging document and the plea bargain are in my bast
interest, and that a trial would be contrary to my best interest.

My plea of guilty is voluntary and not the result of any

threats, coercion, or promises of leniency.
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