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onlJnuation Sheet for Form ADV Part II

Do nor use this Schedule as continuation slicer or Form ADV Part br any other sUsedules

Full name of applicant exactly as slated in Item of Part olForin ADV iRS EmpI ident No

iJESPAC Advisors LLC

lien of Form

idenn Answer

Persons associated with WESPAC may receive insurance and/or brokerage commissions for the

services described herein

The Frank Russell Investment Management Company maintain an active database of institutional

money managers in the various disciplines and investment styles This information is available

both directly and indirectly through our working arrangement

WESPAC Advisors receives client referrals from Charles Schwab Co Int Schwab through

WESPACS participation in Schwab Advisor Network the service The Service is designed to

help investors find an independent investment advisor Schwab is broker-dealer independent

and unaffdiated with WESPAC Schwab does not supervise Advisor and has no responsitibity for

WESPACs management of clients portfolios or Advisors other advice or services WESPAC
pays Schwab fees to receive client referrals through the Service WESPACs participation in the

Sennce may raise potential conflicts of interest described below

WESPAC pays Schwab participation fee on all referred clients accounts that are maintained in

custody at Schwab and NonSchwab Custody Fee on all accounts that are maintaIned at or

transferred to another custodian The Participation Fee paid by WESPAC is percentage of the

fees the client owes to WESPAC or percentage of the value of the assets in the clienrs

account subject to minimum Participation Fee WESPAC pays Schwab the Participation Fee

for so long as the referred clients account remains in custody at Schwab The Participation Fee

is billed to WESPAC quarterly and may be increased decreased or waived by Schwab from time

to time The Participation Fee is paid by WESPAC and not by the client WESPAC has agreed

no to charge clients referred through the Service fees nr cnsts greater than the fees or costs

WESPAC charges clients with similarportfolios who were not referred through the Service

WESPAC generally pays Schwab Non-Schwab Custody Fee if custody of referred clients

account is not maintained by or assets in the account are transferred from Schwab This Fee

does not apply if the client was solely responsible for the decision not to maintain custody at

Schwab The Non-Schwab Custody Fee is one-time payment equal to percentage of the

assets placed with custodian other than Schwab The Non-Schwab Custody Fee is higher than

the Participation Fees WESPAC generally would pay in single year Thus WESPAC will have

an incentive to recommend that client accounts be held in custody at Schwab

The Participation and Non-Schwab Custody Fees will be based on assets in accounts of

WESPACs clients who were referred by Schwab and those referred clients family members

living in the same household Thus WESPAC will have incentives to encourage household

members of clients referred through the service to maintain custody of their accounts and

execute transactions at Schwab and to instruct Schwab to debit WESPACs fees directly from

their accounts

For accounts of WESPACs clients maintained in custody at Schwab Schwab will not charge the

client separately for custody but will receive compensation from WESPACs clients in the form of

commissions or other transaction-related compensation on securities trades executed through

Schwab Schwab also will receive fee generally lower than the applicable commission on

trades it executes for clearance and settlement of trades executed througlr broker-dealers other

than Schwab Schwabs fees for trades executed at other broker-dealers are in addition to the

other broker dealers fees Thus WESPAC may have an incentive to cause trades to be

executed through Schwab rather than another broker-dealer WESPAC nevertheless

acknowledges its duty to seek best execution of trades for client accounts Trades for client

accounts held in custody at Schwab may be executed through different broker-dealer than

____________________
trades for WESPACs other clients Thus trades for accounts custodied at Schwab may be

Complete amended pages in full cireic amended items and file with execution page page ii PAGE

Copyrgi IC 2000 Nereai Reguulory Sers ices Portons ci Software Onifl

CO 0372



m1 ADV WESPAC Advisors LIC Ol-.545 0312212005

Dntinuatson Sheet for Form ADV Part Ii

Do not use this Schedule as coi.Iinuation sheet for rn-rn ADV Part or any other schedoles

Pull name of appiicantexactly asatated in Item IAoIParIlofForrn ADY IRS Empi Ident No
VESPAC Advison LLC

Item of Porni

identit
Answ

executed at different times and different prices than trades for other accounts that are executed

at other broker-dealers

Advisor may in some instances use the services of independent contractors to introduce its

services to prospective clIents When such introductions are successful these independent

contractors typically receive portion of the clients advisory fees paid to the Advisor WESPACs
fees are never increased as result of this arrangement and such appointmects and

associations are disclosed prior to any such engagement Any compensatTon to third parties for

clients is made as required by Rule 2064-3 of the Investment Advisors Act of 1940

In these types of cases the independent contractor serves in the role of sub-advisor and

performs the field work typically associated with providing investment advisory services to

qualified retirement plans WESPAC Advisors assumes the service support and back office role

in such relationships

ompltle amended pages in Foil circle amended items and file with ceccolion page page PAGE

Copyrihl 2WJ NationS Regulfitan ServueslPoICns SotwweOnly
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 270 275 and 279

Nos IA-2256 XC-26492
File No S7-04-04J

RIN 3235-AJOS

Investment Adviser Code5 of Ethics

AGENCY Securities arid Fxtiiange Conjrnisciçin

ACTION rind rule

SUMMARY The Securities and Exchange Commission is adopting

crew rule and related rule amendments under the Investment Advisers

Act of 1940 that reQuire registered advisers to adopt codes or etfllcs

The torIes or ethics must set forth standards of conduct expected of

advisory personnel and address conflicts that arIse from personal

trading by advisory personnel Amori other thinos fbi nil rerliiirp-s

advisers supervised persons to report their personal securities

transactions neJuding transactions in any mutual rund managed by
the adviser The Commission is also adopting amendments to rule

lj-1 to conform certain provisions to the new rule The ruli and rule

amendments are designed to promote compliance with Fiduciary

standards by advisers and their personnel

DATES Erfectise Date August 31 2004 ComplIance Date January
2005

FOR FURTHER INFORMATION CONTACT Rotten Tuleye

Attorney Adviser or .lennirer Sawin Assistant Director at

202-942-oflg Otfice or Investment Adviser Reguistiori Division of

lnuuestment Management Secunnes and Exchange Commission 450

Fifth Street NW Washington DC 20519 0506

SUPPLEMENTARY INFORMATIONt The Securities and Exchange

Commission tammisslorr or 5CC is adopting rule 204A-1

CFit 275 2DIA 1J under the Investment Advisers Act or 1940 115

U.S.C SOb Advisers Act or Act ii amendments to ruie 2D42
CFR 27.2042 anti Form ADY CFR 279.1 under the Advisers

Act and iii amendments to rule 17- j17 CFi4 270.lij-1 under the

Investment Company Act of 1940 15 U.S.C 80a Cornoanv Acti

EXECUIVE SUMMARY

BACKGROUND

11 DISCUSSION

StaprdsofConjji.cnd_Compliance with Laws

Persona$ectinrirjdm

Personai Trading Procecitires

Access Person Su the 5pgrtin2

Requirements

Initial and Annual Hoidips Reports

Quartery Trairspaicin Reliorts

EeonsFrm Repopqj.tgirem0

able Securities

1nitIl Public oIlerrigs end Private Piaceman

22thflVpations

ingmnQyeec Acctgi

iS Socuriiios aria Eccharqu Lomrztiorj
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Adviser Review and Eriforcemeilt

icpx.spn

AridhiierLenhto Form ADV

rnnmentstoRulefljJ

III EFFEeTJVE DATE

IV cOST BENEFIT ANAtYj

EEFEflS ON CON PEflflOfFEEd EN cv AND CAPITAL

FORMATION

Vt

VII FINAt

VIII STATUTORY AUTHDRIIY

IFXI OF RULES FORM AMENtIMErtIT

EXECUTIVE SUMMARY

Ire Commission is adopting new nile 2O4A under the Advisers Act

to require registered investment advIsers to adopt codes of ethics The

rule requires an advisers code or ethics to set forth slandards of

conduct and require cortipliance with federal securities laws Codes of

ethics must also address personal trading they must require advisers

personnel to report their personal secunstes holdings and transactions

including those in affiliated mutual funds and must require personnel

to obtain ore-approval of certain invewmente The Commission is

amending the Advisers Act recordkeeplng rule to require advisers to

keep copies or their codes of ethics and records relating to the code

The Commission also amending the clIent disclosure requ1remen
under Part II of Form ADV to require advisers to describe their codes

of ethics to clients

BACKGROUND

ln January oF thIs year we proposed to require every advise

registered with us to adept and enforce written code of elhics

applicable to Its Supervised personsa Our proposal was designed to

prevenl fraud by reinrorcing fiduciei-y principles that must govern the

conduct of advisory firms and their personnel The proposal was part

of package of regulatory initiatives with which we have responded Ia

nuinber of recent enforcement actions against advisers or their

personnel alleging violations of their fiduciary obligations to clients

inciuding mutual fund clients

Miiisers codes would be required to contain provisions reminding

employees of their obligations to clients as well as provisions requIring

reporting of personal securities transactions and holdings In order to

ensure that advisers employees are made aware of their firms

standards advIsers would have to obtain and keep written

acknowledgement from each Supervised person confirmIng that he or

she received copy of the code of ethics and any amendments While

the code of ethics would have to contain certain rnininiun provisions

our proposal left advisers with substantial flexibility to design

indlvldiiolized codes that would beat fit the
structure sire and nature

of their advisory businesses

We receIved 44 comment letters in response to our proposal Most

cammenters supported req ulrng advisers to have written codes of

ethics and supported the tie sibilily that our proposal offered Today
we are adopting new rule 204A-i with certain changes that respond to

commenrers recommendations

II DISCUSSION

Standards of Conduct and Compliance with

Laws

Rule 204k requIres each advisers code 01 ethIcs to set forth

standard of business conduct that ftc adviser requires of all its

Supervised persons The rule does not require the adviser to adopt

particular standard but the standard chosen must reflcct the odvisers

fiduciary obligations and those of its supervised persons and must

require complIance with the federal securities laws.5

This provision which we are adopting as proposed establishes only

minimum requirement Advisers are free to set higher standards for

their employees such as those established by professIonal or trade

o126
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groups.t Of course any other code adopted for use roust meet the

minimum requirements of the rule or be supplemend to meet the

minimum requirements

We urge adviser-s to taLc great cape -etil iliougni iii preparing their

codes of ethics which should be more than compliance manual

Rather code of ethics should set out ideals For ethIcal conduct

premised on fundamental principals of openness integrity honesty

and trust good code of ethics should effectively convey to

employees the value the advisory firm places on ethical conduct and

should challenge employees to live up not only to the letter of the law

but also to the ideals of the organization5

Protecjon of Material Nonpublic Information

We proposed to require codes of ethics to prevent access to material

nonpublic information about the sdvsers securities recommenuatlons

and client sec Lnties holdings and transactions by indIviduals who do

not need the information to perform their duties Commenters

supported our objective of controlling access to infon-nation as fIrst

line of defense against misuse but noted that It may be Impractical to

segregate employees particularly iii smaller firms that have limited

office space We are not requiring this provision in the code of ethics

but remind advisers that they must maintain and enforce policies and

procedures to prevent the misuse of material nonpublic information12

which we believe includes misuse of material nonpublic information

about the edvisers securities recommendations and client securities

holdings and transactions -1 Advisers duty of care also requires that

ri-icy safeguard this sensitive inforrnationfl Advisers should carefully

consider liow to control disseminetinit of sensitive information both

within their organizations and outaide then-i

Personal Securities Tradjny

Each advisers code of ethics must requii-e an advisers access

persons to penodically report their personal securities transactions

and holdings to the advisers chief compliance officer or other

desigiiated persons The code of ethics must also require the adviser

to review those -eports.d Reviewing these reports will allow advirs

as well as the Commission esarnlnation staff to identity improper

trades or patterns of trading by access persons The reports are

modeled largely on those required by rule 17j-1 under the Company

Personal Tradlnç Procedures

As discussed in more detail below while rule 20441 requires advisers

codes of ethics so contain provisions requiring access persons to report

securities transactions and holdings it does not require advisers to

adopt many of the detailed prophylactic measures common to many
codes Commenters agreed with this approach which we took to

accommodate the vast differences among advisory firms registered

with us and the variety of nsks associated with employee securities

transactions Aduiisnry firms that have already adopted codes of ethics

however commonly include many of the following elements Or

address the following issues which we beiieve that all advisers choula

consider in crafting their own procedures for employees personal

securities trading.LJ

Prior written approval beforr access persons can place personal

securIties transaction pre clearance1

Maintenance of iists of issuers of securities that the advisory firm

is analyzing or recommending for client transartions and

prohibitions on personal trading in seriirifln 01 those issuers

Maintenance of restriclicj lists of issuers about which the

advisory hrm has inside information and prohititicos On any

trading personal or for clients in securities of these issuers

Blaclious periods when client securities trades are being placed

ur reuxrimnendalions are being made and seeetç parsons are not

permitted to place personal securiria transanions.9

eminders that investment Opportunities must be offered fIrst to

clients before the adviser or its employees may act on them and

procedures to implement this principle40

Prohibitions Or restrictions on short-swing trading and market

timing

Requiremnen to trade only through certain brokers or

iimtati ens on the number of tirokerage accounts pvrmitted

of2ô
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Requirements to provide the advIser with duplicate trade

cinflrrnations and account statements

Procedures for assigning new securities analyses to employees
whose personal iloldlnqp do nof present apparent conflicts ol

interest

Access Persons Subject to the Reporting

Requirements

Under rule 204A-2 the advisers code must require certain supervised

Persons called Thccess persons4 to report their personal securities

transactlorrs and heldingsP An access person is supervised parson
wig 1155 access to nonpublic Information regarding clients purchase or

sale of seci.inties is involved In making securities recommendations so

clients or who has access to such recommendations that are

lienpublIc
24

supervised person who has access to nonpublic

information regarding the portfolio holdings of affiliated mutual funds

also an access person

We are adapting the definition of access persons as proposed Some
commeriters suggested that we adopt narrower definition covering

only those employees who actually obtained nonpublic information the

approach rule I7j-i takes for mutual fund advisers Others

suggested that alt advisory employees be covered2-2 Our approach
takes the middle course It treats as access persons employees who

are In position to exploit Information about client securities

transactions or holdings and thus provides the adviser wIth tool to

orotect its clients

Access persons will include portfolio management personnel ano in

some organizations client service reprasentativn who communicate

Investment advice in riiiintc These employees have information abeut

investment recommendations whose effect may not yet be felt in the

marketplace as such they may be in position to take advantage 01

their inside knowledge Administrative technical and clerical

personnel may also be access persons if their functIons or duties give

them access to nonpublic information Organizations In which

employees have broad responsibilities and where Information barriers

are few may see larger percentage of their staff subject to the

reporting requirements In contrast1 organizations that keep strict

controls on sensitive information may have Fewer access persons.2-

in many advisory firma directors officers and partners wilt also tie

access persons Rule 204A as proposed contains presumption

that if the firms primary business is providing investment advice

then alt of its dIrectors officers and partners are access persons
Commenters supported this approach rather than rule I1j-ls special

rules and revenue-based test for advisory firms primarily emgaqed ri

business other than advising funds or advisory clients

initial and Annual Holdings Reports

The code of ethics must require complete report of each access

persons securities holdings 31 the time the jsersoii becomes an access

person and at least once year thereafter Commenters supported

these reporting requirements which are simIlar to those required by

rule 7j.12 The holdings reports must be current as of date not

more than 45 days prior to the Individual becoming an access person

initial report or the date the report is submitted annual reporti We

had proposed to require initial holdings reports to be current as of the

date the individual becomes an access person and annual reports to

be current within 30 days pnor to submission but many commenters

told us these requirements were not 11eelble enough to allow access

persons to use brokerage statements as the basis of their reports

Quarterly Trannction Reports

ide code of ethics must require quarterly i-eports of all personal

securities transactions by access persona elm Ech arc due no later than

30 days after the close of the calendar quarterM The code of ethics

may euccuse occeas persons Irolil submitting transactIon reports that

would duplicate information contained in trade confirmations or

account statements that the adviser holds in cs rocords provided the

adviser has received those confirmations or statements not later than

30 days after the close of the ceInrndar Quarter ri winch the

transaction takes place

We have not adopted requirement we proposed that would have

regoired access persons that had no personal securities transactions

during the quarter to submit report Confirming the absence of

transactions Comsnenters argued that reports confirming absence of

transactions were unnecessary and burdensome partlcuiariy when the

adviser was relying on transaction records received from the access

r2c1
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persons broker-dealer during the course or the quarter

Exceptions From Reporting Requlremenb

itula 204 permits three eircetiiiun to personal securities reporting

No reports are required

With respect to transactions effected pursuant to an automatic

investment plan

With respect to sCcurities held ri accounts over which the access

person hcl no direct or indirect Influence or coritrolZ

in the case of an advisory fIrm that has only one access person
so long as the Tim maintains records of the holdings and

transactions that rule 204 would otherwise require be

reported
ss

Reportable Securities

Access persons must submit holdings and transaction reports for

reportable sccuntleC In which the access person has or acquires

any direct or indirect beneficial owriershp..9 An access person is

presumed to be beneficial owner of securities that are held by his or

her immediate family members shanng the access persons

household

Rule 204A treats all securities41 as reportable secuntles with five

eSteptions designed to exclude secunties that appear to present little

opportunity for the tyoe of improper trading that the access person

reports are designed to uncover

Transactions and holdings in direct obligations or the

Govemiinerit of the united Statesft

Money market instruments bankers acceptances bank

certificates of deposit commercial paper repurchase agreements

and other high quality short-term debt instrumentsl

Shares of money market funds45

Transactions arid holdings In shares or other types of mutual

funds unless the adviser or control affiliate acts as the

investment adviser or pnncipal underwnter for the fund$

rransathons in units of uric Investment trust if the unit

investment trust Is Invested exclusively in unaffiliated mutual

binds.47

The rule thus requirss access persons to report shares of mutual funds

advised by the access persons employer or an affiliate and is

designed to help advisers and our examiners identify abusive trading

by nersnnnel with access to nfornatlon about mutual funds

porrfoiln

Initial Public Offerings and Private

Placements

the code of ethics rriust require that access persons obtain the

advisers approval beiore investing in an initial public offering tcO
or pnvate placement49 float Individuals rarely have the Opportunity to

invest In these types of securities an access persons IPO or private

placement purchase thorciore raIses questions as to whether the

employee is misapproprlating an investment opportunity that should

final be offered to eligible clients or whether portfolio rnanagerls

receiving personal benefit for directIng client business or

brokerage.2 Advisory firms wIth only one access person would not be

required to have that access person pre-clear these Investments We

are adopting chit provision as proposed

Reporting Violations

tinder rule 204 each adviser1s code of ethics must require prompt

internal reporting or any violations of trie code Violations must be

reported to the advisers chief compliance officer An investment

adviser can choose to have supervised persons report violations to

either the chief compliance officer or to other persons desIgnated In

the code of ethics But an advisory flfm that designates someone other

then the chief compliance officer to receive reports of code violatron.c

from supervised persons must have procedures requiring that the

chief compliance officer also receives reports penodically of ali

violations We caution arivisers however that it is incumbent on them

ci 26
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in create an environment that encourages and protects supervised

persons who report violations Advisers should consIder how they can

best prevent retaliation against someone who reports violation

many advisers may choose to permit anonymous reporting others

inns decide that relailation conctlrulec irtier vicianon or the coae
and still others may rind other methods to ensure that concerned

employees feel safe to speak freiy

We are not as some commenters suggested ado pting system of

Tines or other penalties for violations 0f code or ethics nor are we

requiring codes of ethics to include discussion of penaltIes We note

however thet many advisers do so so that employees have

meaningful understanding of the importance or the code and of the

consequences of violating it

Educating Employees About the Cede of Ethics

Under rule 2044 an advir code or ethics roust require the

adviser to provide each supervised person with copy Df the cone ci

ethics and any amendments The code must also require each

super-vised person to acknowledge in writing his receipt of those

coples.5- While sonic cmimenters opposed this requirement most

who addressed it were supportive Some corn rnenters went further
and recommended we mandate that advIsers educate employees as to

the code of ethics An investment advisers procedures for informing
Its employees about its code of ethics are critical to obtaining good

compliance and avoiding inadvertent violations of the code Although

ss do not believe it is necessary to require employee education as an

element of codes of ethics we aspect most advisory firms will ensure

that their employees have received adequate training on the principles

and procedures of their codes Many firms that have already

implemented codes 0f ethics hold penodic orientation or training

sessions with new and existing employees to remind them ol their

ebisatic udci code utias nay iequire eniployses cersiry

that they have read and understood the code or ethics and require

annusi recertIfication that the empioyee has re-read understands and

has complied with the code We are not mandating any of these

pocedures but they are among best practices for advisers

Adviser Review and Enforcement

Rule 04A-i recijirec that advisers maintain and enforce their codes of

ethics
51 We expect that the advisers chief compliance officer or

twrsons under his authority sill have primary responsibility for

enforcing the advisers code of etflics Enforcement of the code must

include reviewing access persons personai secunties reports pa

discussed below we are not adopting the proposed requirement that

records of these reports be maintained In an accessible electronic

datatiase However we question seriously whether larger nvestmant

advisory firm will be able adequately to review such report manuaity

or on paper Review of personal secunties holding and transaction

reports should include not only an assessment of whether tIre access

person followed any required Internal procedures such as

pre-clearance but should also compare the personal trading to any

reatricled lists assess whether the access person is trading for hIs

nwn account in the same sacuntiec he is trading for clients and if so

whether the clients are receiving terms as favoratire as the access

person takes for himself periodically analyze the access persons

trading for patterns that may indicate abuse Including market timing

investigate any substantial disparities between the quality of

performance the access person achieves for his own account and that

he achieves for clients and investigate any substantial dispanties

between the percentage of trades that are profitable when the access

person trades for his own account and the percentage that are

profitable when he oiaces trades fur clients

Recordkeepinq

We are amending rule 204- under the Advisers Act to reflect new rule

2044-1 Because the codes of ethics will already Coaer personal

secuntios transaction and holdings reports we have been elite to

simplify rules 204 2a12 and signi1icantlyfi ks amended rule

G42aL requires advisers to keep copies of their code of ethiis

records of violations nf the cede and actions taken Sc result of the

violations and copies of their supervised persons written

acknowledgment of receipt of the code As discussed earlier rule

1044-1 requires prompt internal reporting of violationc of the code of

ethicst but we are not requlnng advisers to keep records of these

whistleblowar reports.1 Commenters have persuaded us that

requiring these records could have chilling effect on employees

willingness to report violations particularly In smaller organhiatlons

Rule I04-a13 as amended covers ecords of access persons

personal trading It requires advisers to keep record of the names of

their access persons the holdings and transaction reports made oy

access persons and records of decisions approving access persons

nI fl
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acquisition at securities in IPOs and limited offerings

We proposed but are not requiring records of access persons

personal securities reports and duplicate brokerage confirmations or

account statements in lieu of those reports to tie maintained

electronically in an aCtesslole computer database Commenters were

concerned that the requirement would be unduly burdensome and

would require them to input larqe quantities of data manually

Although we are not adopting this requirement as discussed above
we have strong expectations that most advisers will need to maintain

these records electronically Its Order to meet theIr responsibilItIes to

review these records and monitor compliance with their codes

The standard retention period required for books and records under

rule 2o42 is five years in an easily accessitrie place the first two

years In an appropriate office of the investment adviserft3 Advlters

must maintain the records required under amended nile 204 -2a2
md 13 for this standard period subject to speciai holdIng

requirements for certain categories of records as specified in amended
rule 04-e12 and 13 Codes of ethics i-nust be kept for mive

years after the last date they were ri effect Supervised person

acknowledgements of the code must be kept for five years after the

individual ceases to be supervised personfr Similarly the list of

access persons must include every person who was an access person

at any time within the past five years even tf some of them are nn

longer eccess persons of the adviserd

Amendment to Form ADV

We are amending Part 11 of Form A0V as proposed to require

advisers to descnbe their codes of ethics to clients and upon request

to furman cliermis with copy of the code of ethics This disclosure

ciii serve two functions first it will help clients understand the

advisers ethical cililunc and stanriumrjs how tfle ailviser controls

sensitive information and what steps it has taken to prevent

employees from misusing their inside positions at clients espense

Clients will be able to select advmsers whose ethicai commitment meets

their expectations Second disclosure will act as sunlIght encouraging

advisers to implement more effective procedures by exposIng them to

flew and encouraging advisers to adhere strictly to the procedures

fhcy disc lime

Amendments to Rule 171-1

As proposed we are revising provision of rule 17-i to state that no

reaort could be repuiremt tinder rule 1/-i lo the extent that the

report would duplicate information required under the Advisers Act

retordkeeping ruies.be Currently the rule contains an exception only if

all or the information in the report wouid duplicate information

required to be recorded under Advisers Act rules The reports we are

requiring tinder the Advisers Act are not identical to those requited
under rule 17j-i and this amendment avoids unnecessary duplication

In the proposing release we also requested comment whether to the

extent rule 204A-1 as adopted differed from rule 17-i we should
make conforming changes to rule 2-i With llrrilted exception

coenmenters addressIng this issue expressed desire to keep tile rules

as parallel as possible and suggested that rule 17-i be modified in

some respects We are persuaded that four changes should be made
to rule 17 First rule 17-I as amended provides that the

Information in initial and annual holdings reports must be current as

date no more than 45 days prior to the individual becoming an

access person under the rule Initial holdIngs report or submitting

the report annual holdings reportjfi Second quarterly transactIon

reports wilt be due no later than 30 days after the close of the quarter

ratner than 10 Gays as currently provided$ Third quarterly

rransartion reports reed nol be submitted with respect to transactions

effected pursuant to an automatic investment plan.t

Fourth we are revising the definition of access person.LZ Under the

amended rule an access person inc ludes an advisory person of fund

or its investment adtrser We are elimineting the revenue-based test

for determining whether an investment advisers pilmary business is

anisiclng funds and other arivieory ciieriu Advisers with other primary

businesses used this test to exciude certain of their officers directors

and gereral partners from being considered access persons under the

rule We are replacing the revenue-based test with the same legal

presumption we are adopting in new rule 204A- that directors

offIcers and general partners are presumed to be access persons if the

lirms pnmary business Is investment advisory

III EFFECTIVE DATE

The effective date of the new rule end amendments is August 31
2004 Advisers must comply with the new rule arid rule ameadmenlc

7026
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by january 2005 By this compliance date each adviser must have

adopted Its rode of ethics and be prepared to maintain and enforce it

In addition to fundamentals such as articulating its chosen standards
of conduct each advisers preparation will necessanly Include

identifying its access persons providing copy of the code of ethics to

each supervised person and receiving their acknowledgement Also by
laniiac-y 2005 each advser must ieve an initial holdiricis report
horn each access person and must arrange frir the submission of

riuiaderiy transaction reports Access persons personai securities

transaction reports for the calendar quarter ended March 31 2005 will

be due no later than April 30 2005 Until advisers begin to comply
with new rule 204A the amendments to rule 204-2 and the

amendments to Form ADY Part 11 they must continue to comply with

the personal securities cransachon recordkeeping reguireniants 01 our

current rule 204-2a12 and t3

COST-BENEFIT ANALYSiS

The Commission is sensitive to the costs and benefits resutting froni

our rules The new rule we adopt today requires investment advisers

establish maintain and enforce codes or ethics for their superviseit

persons These codes or ethics must establish standards of business

conduct reflecting the fiduciary obligations of the adviser and its

personnel and impose personal secunties reporting measures desiuned
to prevent access persons from abusing information about clients

securities transactions We are also adopting related recordiveeping

and client disclosure amendments under the Advisers Act and

conforming amendments under the Company Act

it our Proposing Release we carefully analyzed the costs and benefits

of our proposed rule and amendments and requested comment
iegarditig the costs and benefits Most cornmenters supported

requiring advisers to have written codes of ethics although several

cornrnentnro evpresscd reservations at the potential costa or the

proposed electronic recordkeeping requirenient for personal securities

transactions Only one comnventer specifically addressed our

cost benefit analysis

We are adopting the rule and amendments substantially as proposed
with some revisions in response to comments including elimination of

iI proposed aiectronlc recordkoeping requirement fur personal

securities transactions We believe our original analyses regarding the

benefits and costs of the rule and amendments remain accurate Most
of the benefits and costs under the new rule and amendments
however are not quantifiable

Benefits

Codes of ethics under new rule 204A should benefit advisory clients

as well as advtsory firms The codes will Impress upon advIsers

supervised persons the sign iricance of the fiduciary aspects of their

protassional responsibilities formulating these into standards of

conduct to which their employers will hold these Individuals

accountable Codes of ethics will also be an important part of advisers

efforts to prevent fraudulent personal trading by their supervised

persons As result these codes increase investor protection by

forestalling supervised persona from engaging in misconduct that

defrauds clients.ln addition the Form ADV amendments which require

advisers to describe their coder of ethics to clients and to furnish

copies to clients upon request put clients in better position to

evaluate whether their advisers codes of ethics meat their

expectations it clIent is not confident that an advisory firm has

taken appropriate measures to prevent its personnel from placing their

own interests ahead of their clients interests the ctienr will he able to

seek different adviser whose measures he approves

Rue 204A-i wiir reinforce existing measures that require investment

advisers to giiarrl against employee misconduct It goes beyond

section 204A of the Advisers Act which focuses on policies and

procedures to prevent misuse of teatenal nonpublic information by

advisory firm personnel Rule 204A-1 expends advisers policies to

address other situations liv winch such personnel could potentially

benefit at the expense of firm clients It also goes beyond Company
Act rule 1- which focuses on fraud in connection with secunties

lOt or to be acquired by an investment company advised by an

adviser Rule 204A expands advisers policies to address advisory

personnels holdings and transactions in shares of investment

companies managec by the adviser Codes of ethics wiii aiso assist

advisers in meeting their obligations under Advisers Act rule 2064
to adopt policies and procedures reasonably designed to prevent their

supervised persons from violating
ihe Advitars Act

CivIc 2044-1 will tienefit invesrment advisers by renewing their

attention to their fiduciary and other legal obligations and by

increasing their vigilance against Inappropriate behavior by employees

This may have the effect of diminishing the likelihood that their firms

will be embroiled in securities vioiations commission enforcement
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actions and private litigatIon For an adviser the potential costs

associated with securities law violation may consist of much more

than merely the lines or other penalties levied by the Comrnlssinn or

civil liability The reputation of an adviser may be significantly

tarnished resulting In lost cliciiii Advisers may be denied eligibility to

advise funds- In addirion advisers could be precluded Frost serving

in other capacities-6

Our revision of advisers recordlieeping obligations for personal
securities transactions will also benefit Investment advisers The

amended rules are easier to understand than the complex provisions

currently contained in Advisers Act rule 204-2a12 and 13 The

requirement that advisers maintain Information about their access

persons personal secunties transactions will enetile Firms to detect

trading patterps that may indicate abuse-L In addition the

equiremeit that each access person provide initial and annual

holdings reports allows investment advisers to better monitor con Flirts

that may arise when an access person participates In investment

decisions Involving securiues the access person holds in his or her

portfolIo arid to assess whether access persons are filing accurate

quarterly transaction reeorrc

Costs

Th nets rule and amenitrnents sill result in some additional costs for

adasis ii possible that advisers may pass these costs along to

their clients in the Form of advisory feesffi Advisers1 however are

already required to meintarn serious p011cm and procedures that

would constitute core elements of their codes of ethics and therefore

many of these costs are already reflected in Fees clients currently pay
4dsisers are required under section 204A of the Advisers Act to

maIntain and enforce written policies and procedures reasonably

designed to prevent the Firm or its employees from misusing material

nonpublic lnfonnatmeii Also the approximately 1500 adeisers who

advise registered investment companies currently have codes or ethics

to prevent their access person from abusing their access to

inFormatIon about the funas secorlties trading pursuant to Company

Act ruie iiji.I tn addition advisers are required under Advisers Act

nile 2064 to adopt policies and procedures reasonably designed to

prevent theIr supervised persons from vlolatinq the Advisers Act

Accordingly we believe requiring wntten codes of ethics will impose
few new costs on advisers

Similarty our rule to require access persons to report personal

securities transactions should cauve only minor cost increases

Advisers are already required to maintain records of their advisory

representatives personal securities transactions on quarterly basis

under Advisery Act rules 204-2aI2 and 13 The additional

reporting required of access persons under our new rule an annual

report of sac unties holdings should Impose only minor additional

costs Beca use most 5CC-registered Investment advisers have so

few employees we believe the cost of these additional reports will be

minor As of Oecember 2003 49% of investment advisers registered

with us reported that they had live or fewer non-clerical employees

and another 18% reported that they had only six to ten non-clerical

employees.8 The major rr of larqcr SEC registered advisers are

already subject to Company Act rule 17j because they adelse

investment companies and consequently obtain annual reports from

their access persons that contaIn virtually the same InformatIon as

would be required under our proposals These larger Firms ai-s also in

position to limit the number of supervised persons subject to the

reporting requirements by imposing stnnqant controls on who obtains

access to client securities information

Many comm enters expressed concern regarding the cost of the

proposed requirement that advisers maintain records 01 personal

secunties transactions electronically The Commission is not adopting

the proposed electronic recordlteeping req Jirement

One commeniter stated that significant costs would result From the new

rules requirement that advIsers review supervised persons securities

holdings and transaction reporti to monitor them for atiuses The

Commission recognizes mat advisers will axporienca costs in

conducting their review the benefits to nvestors and to ads isory

firms themselves In tei ins of Improved detection and prevention or

abuses will however justify these costs Moreover the incremental

cost imposed by the new rule in this regard is diminished to the es tent

that advisers should already be conducting such review An advisers

fiduciary duty of loyalty to its clients may require it to take steps to

protect clients from such abuses by thc advisers pereoinei end

section 204A of the Advisers Act requires the advIser to enforce its

policies arid procedures designed ro lirevenr misuse of matenal

nonputil.c inrormatpon

We expect only minor cost Increases from the new requirement that

access persons obtaiii their advisers approval before Investing in an

initial public offerings or pnvate placements Our experience

.s

CG 0386



linai swte 1nestiiiertt Auviser t.ones ol JtLttles Release No Reeas.

alrninisterlng the same requirement under Company Act rule lu-I

has beau ihoi such proposals are unireJuent even at larger advisory

firms We also believe that our new requirement that advise descnbe

iheir codes ethics to clIents in their Form ADY and provide copies on

reguest will impose on minor cost increases We expect few clients

will request copy of the code and that tile cost to provide it will be

minimal

EFFECTS ON COMPETITION
EFFICIENCY AND CAPITAL
FORMATION

Section 202c of the Advisers Act 15 S.C 80b 2cJ mandates that

the Commission when engaging in rulemaking that requires it to

consIder or determine whether an action Is necessary or appropriate in

the public unterest to consider in agdiuon to the protection of

investors whether the action will promote efficiency competition and

capital fonruilon

As discussed above rule 204A-i requires investment advIsers to adopt

codes of ethIcs applicable to their supervised persons These codes of

ethics must ectablish standards of business conduct reflecting the

fiduciary oblIgations or the adviser and its personnel and Impose

personal securities reporting measures designed to prevent access

persons from abusing their access to information about clients

securities transactions We expect that the proposed rule may
indirectly increase efficiency by forestallIng super-vised persons from

engaging in misconduct that defrauds clients and harms the advisory
Firm or by facilitating the advisers early intervention to protect its

clients In addition the existence of an Industry-wide code of ethics

requirement may enhance euticiency further by encouraging third

parties to create new informational resources and quidance to which
ii dust poi tlcipainv wi tufn ii rttatAisiiiny ia ii pruning titer

codes

Since the rule applies equally to au registered advisers we do not

anticipate that it Introduces any competItIve disadvantages We expect

that the rule may indirectly foster capital Pormation by bolsrenng

investor confIdence To the extent that investors know that advisory

firms have taken measures designed to icwe.it theIr supervised

persons from placing their Interests ahead of their clients Interests

clients are more likely to make assets avaIlable through advisers for

investment in the capital markets

VI PAPERWORK REDUCTION ACT

As we discussed in the Proposing Release the new ruie and rule and

foi-m amendments cnntain coiiertbon of Information requirements

within the meaning of the Paperwork Reduction Act of 199S These

collections of information are mandatory One or the collections of

Information is new Pie title of this new collection is Rule 2044-1
which the Commission submitted to the Office of Management and

Budget 0MB br review in accordance with 44 USC 3507d and

CUR 132011 The 0MB has approved this collection under contrsl

nurriber 3235-0596 expiring on March 31 2007 The other

collections of information lake the form of amendments to currently

approved collections titled Rule 204-2 under 0MB control number

3235-0278 and Form ADY under 0MB control number 3235 0049

The Commission also has submitted the amendments to these

collections to the 0MB for review in accordance with 44 U.S 3507d
and CUR 1320 It The Ofifi nas approved these collections under

control numbers 3235-0278 expirIng on July 31 200 and

3235-0049 expiring on iuiy 31 2001 respectively As agency may
nd conduct or sponsor and person 15 not required to respond to

collection of information unless it displays currently valid control

number

The collectIon of unfr.rmaruon under rule 204A-s is necessary to

establish standards of business conduct for supervised persons ef

investment cdv icers and to facilitate investment advisers efforts to

prevent fraudulent personal trading by their supervised persons The

coliecrion or information is mandatory mie responDents are

investment advisers registered with us and certain of theIr supervised

persons who must submit reports of their personal trading activIties to

their finns These Investment advisers use the information colfecied to

control and assess the personai trading activities of their supervised

persons Responses to the reporting requirements will be kept

confidential to the extent each investment advIser provides

confidentiality under its particular practices end procedures

The collection of information under rule 04-2 Is necessary for the

Commission staff to use in Its examination and oversight program

This collar iioii of information is mandatory The respondents are

investjient advisers registered with us Responses provided to the

Commission in the context of its examination and oversight program

lOaf Ui
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are generally kept conludenrial The records that an adviser must
keep in accordance with rule 204-2 must generally tie retained for riot

lass than live years

Pie coilecrion of Information under Form ADV is necessary to provide
advisory clients and prospective clients with information about an
advisers code of ethics This collection of information is mandatory
The respondents are investment advisers registered with us Clients or

these investment advisers use the informatIon collected to assess
measures the adviser has taken to prevent its supervised persons
from

placing tivir own interests ahead or the advisers clients

interests Responses to the disclosure requirements are not kept
confidential

Rule 204A-l

Rule 2114A requires SEC-registered investment advisers to establish

written code of ethics for their supervised psrsonsft5 We estimated
in the Proposing Release that each adviser would spend six hours

annually on average documenting Its code of ethics taking Into

consideration that investment adiisers currently maintain policies and

procedures that can be the basis for their code of ethics and that

advisers to investment companies already have fully developed codes
oF ethics Based on our estimate in the Proposing Release that 8019
advisers would incur the burden the burdep estimate For establishing

written code of ethics was 48114 hours

Rule 204Al also retuires each advisers code of ethics to include

provisions under which the adviser provides each supervised person
with copy of the code of ethics and any amendments and obtains
wntten acknowledgment oF receipt From the supervised person Based
On cur estimates that on sverage each Investment adviser has 100

supervIsed persons2 will hire new supervised persons each year
mid each adviser will amend their coiles once every other year that

advisers will have to provide copy of their codes ci ethics and obtain

an acknowledgment of receipt 55 times cacti year We further

estimated in the Proposing Release thai it will teica an investment
adviser 0.05 hours on average for each iteration for an annual burden
of .75 hours per adviser end total burden of 22052 2S hours For all

advisers related to informing supervised persons OF adviser codes of

ethics.5

Lastly rule 204A elso requires each advisers code of ethics to

incluile provisions under which the advisers acces.s persons reporl

their personal securities transactions and holdings to the advlser To
estimate the annual paperwork burden stemming from this

requirement we relied on the foilowing assumptions advisers

would rreat eu their non ciencal employees as access penons
advisers have on average 84 non-clerical employeesST inilial and
annual holdings reports will take 0.7 hours on average and

quarterly transaction reports will take 0.6 hours on average

annually.97 Using these assumptions we estimated in the Proposing
Release that the totai annual burdmmi hours for all access persona

under the proposed would be 875615 hours

One rgriificemir ivrnsndment to rule 204A-i that addressed
Comnmenters concerns niatenally reduces the paperwork burden on

advisers Because we are no longer requiring access persons to mnalce

quarterly reports when they do not have secunties transactions we

are thus adopting rule 2045.-I with revised paperwork collection

requirements Accordingly our estimate of the total annual burden For

vie 204A in the Proposing Release ot gas8412s hours reduced

to 14376225 hours.94

Rule 204-2

In the Proposing Release we estmated that the amendments to rule

204-2 would result in an approximate 10% net decrease from the

currently approved annual aggregate roilect Ion of information

burden Eliminating the requirement that advisers retain recoils

relating
to the personal securities transoctions of advisory

representatives reduces the annual average burden of she ruie
while tIle rir iv ircnrdkrcpino reriiiirements under the amendments to

rule lOu arill to tile burden as lows the mdccvi of 229 advisers

registered with us

Many comrnentera utected to the proposed requirement to require
advisers to maintain access person reports electronically The

amended nile does not Includa this requirement but thlt amendmenl
does not change the information collection burden estimate Our

total hour burden estimate for the coilectlon ol information under rule

204-2 remains 15378838 buuritan hours aswe estimated in our

proposai

II otlO
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Form ADV

In the proposing release we estimated that the amendments to Form

ADY requiring advisers to describe their codes of ethirs and furnish

copy upon reQuest would increase tie annual collection burden under

Form ADV by 6.95 hours per adviser QQ One trade group commenter

iecomrnended that we allow web site posting ol the code of ethics in

lieu of furnishing copy upon request We do not believe that web
access is universal at this time so we sic adopting amendments to

form ADV without change and accordingly our total turden hour

estimate remains at 102653 burden hgurs.i.Q1

VII FINAL REGULATORY
F1EXIBILrry ANALYSIS

The Commission proposed new nile 2044.1 and amendments to rule

204 and Form ADY under the Advisers Act end amendments to rule

17j under the Company Act in release on January 20 2Q04

proposing release An initial Regulatory Flesibility Analysis IRFA
was published in the proposing release No comments were received

specifkelly on the IItFA The Commission has prepared the Foliowing

Final Regulatory Flexibility Analysis FRIA it accordance with

04 regarding rule 2044-0 and amendments to rule 204-2 and

Form ADY under the Advisers Act and amendments to rule 575 under

the Company Act

Need for the Rule and Amendments

Sections and II of this Release describe the background and reasons

for the new rule and ruie amendments As we discussed in detail

abnve the rule and ainericjments are desluned to promot cornelianrr

with fiduciary standards by advisers and their personnel

Significant Issues Raised by Public Comment

The Commission received 44 letters from commariters in response to

tile proposing release Comrnentere supported the proposal As

discussed in Serhnn ii ni this Release the Commission Is aduiitlng the

new rule and rule amendments substantially as proposed with some

changes to respond to tommenters suggestions Conimenters

opposed proposed requirement that advisers keep records of access

pci-sons personal secuiities reports electronically in an accessible

database and the Commission is not adopting this provision of the

prnposal The CommIssion specifically requested corn rnents wth

respect to the 1RFA but did slot receive any comments specifically

concerning the 1RFA

Small Entities Subject to Rule

The new ruie and ruie amendrrsents under the Advisers Act appiy to all

advisers registered with the Commission and the amendments to

rule ITt-I apply to eli Investment companies including small entities

In developing the new rule and amendments we have considered

their potential effect on smaii entities under Commission niies for

purposes ol the Regulatory Flexibility Act an investment adviser

generally Is small entity if ii- has iissets under management
having total value of less than 125 million iT did not have total

assets of $5 iiiillion or more on the last day of Its most recent fiscal

year and iii does not control is not controlled by and is not under

common control with anothei investTwnt adviser that has assets

under management of $25 million or more or arty person other than

natural person that nad $5 million or more on the last day of its

most recent fiscal year-02 The Commission estimates that

artpro.vimately 570 SEC registered investment advisers are small

entities that are affected by the new ruies and rule amendments 1Q3

i-or purposes of the Regulatory fieinbliity Act registered investment

company lund is small business Or smali organization

collectively small entIty it the fund toeether with other Funds in

the same group of related investment companies has net assars of

$50 million or less as of the end of its most recent fiscal ycar The

Commission estimates that opprasiinotely 204 regi.sisreit incesliiiiiit

companies arc small entities As discussed in Section II of this

Release the amcrdmcnts to rule 17j-i ailow edvisers to rely on

repoiting excepllisn in tile nile if the adviser already maintains

duplicate information under records required by certain Advk.ers Act

rules ii exempt certain transactions from required reporting end lii

replace with leoci nr-suniption revenue-fisted test for the pnmory

business oh the adviser Whether the emendments to rule 175-1 affrrl

sniall ensli in depends on whether the small entities rely on the

rroorting esception or use th exemption and whether the small

entity is pnmanly engaged in the business of advising investment

conrpanie 01 OIlier advisory tiienis
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Projected Reporting Record keeping and
Other Compliance Requirements

The amendment to Form Aol imposes new reporting requirement on

advisers requiring that they make en additional disclosure statement

in iheir brochures describing their codes of ethics and noting that

copIes of the codes are available from the adviser upon request

Although new rule 204A-1 and the other rule emendmerits under the

Advisers Act impose no other new reporting requirements on

registered advisers themselves the new nile requires advisers codes

of ethics to impose new reporting requirement on advisers eccess

persons by requiring certain new personal securities holdings and

transaction reports One nile amendment under the Company Act

axempts certain personal securities transactions from existing

quarterly reporting requirements

The new rule and rule amendments create certain new recordkeeping

and compliance requirements The rule amendments impose new

recordkeeping requirements by requiring that advisers maintain

certain records pertaining to their codes of ethics and requirements of

such codes including records of personal securities holdings and

transaction reports The new rule imposes new compliance

requirements by requiring that SEC-registered investment advisers

adopt codes of ethics obtain written acknowledgments of their

supervised persons receipt of copies of the code and any
amendments review personal securities holdings and transection

reports filed by their access persons and Pre-approve investments by

their access persons in EPOs and limited offerings

Small entities registered with the Commission as investosent advisers

are for the most part subject to these new reporting recordkeeping
end compilance requirements to the same extent as larger advisers

With regard to reporting of secunties holdings arid transactions end to

pre-approvais 01 certain investments however certain small advisers

possibly including some that are small entities are not subject to the

new requirements Additionally we anticipate that most advisers wiii

very rarely need to address vioiations to their codes of ethics and
similarly should infrequently be asked by an access person to consider

pre-approvai of an investment in an iPO or limited offenng Small

advisers will likely deal with violations or IPO and limited offering

pre-ap prov ale on an even more limited scale due to the smaller size of

their operations Furthermore it is important to note that scene of the

new reporting recordkeeping and compliance requirements replace

clarify or simplify eaisting reoulremens-s to which advisers including

those that are small entities are already subject To the extent that

such requirements clarify or simpirfy existing requirements the rule

and amendments may actually alleviate reporting recordlceeping or

compliance burdens on advisers including those that are smell

entities

Agency Action to Minimize Effect on Small
Entities

The Regulatory flexibiiity Act directs the Commission to consider

significant altematives that would accomplish the stated objective

wniie minimizing any sigriifirant adverse impact on email entities

In connection with the new rule and rule amendments the

Commission considered the following alternatives the

establishment of differing compliance or reporting requirements or

timetables that take into account the resources availabte to small

err lilies the clarification consolidation or simplification of

compliance and reporting requirements under the rule for such srnali

entities the use of performance ratner than design standards and

an exemption from coverage of the rule or any part thereof for

sach tmaii entities

With respect to the first allemative thC Commission believes that the

flexibility built into the rules adequately addresses different

compliance and reporting requirements The Commission is not

prescribing uniform codes of ethics but gives each adviser the

flexibility to design its own code in light of the firms size and

operatiririel structure and she particular types or conflicts encountered

by die trio iii connection with its business arid clients The

amendments rule itO- permit the use of brokerage confirmations

and ctatemuiilt in iieLi nI separate reports at the firms option

With respect to the second alternatlve the Commission believes that

clarification consolidation or simplification of the compliance and

r-coidkeeplng requireirienfs under Ihe rule for small entities

unacceptably compromises the investor protections of the rule Rule

204A-1 sets out minImum requirements for advIsers codes of ethics

which are designed to promote compliance with fIduciary standards by

advisers and their personnel Eliminating some or all of these

requirements would potentially impede achievement of that objective

Similarly in establishing tire categories or record to lie retained under

amendments to ruie 204-2 the records descnbed by the rule are
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necessary for the Commission to evaluate advisers compliance With

rule 204A-1 as pan of the Commissions Inspection program

With respect to the third alternative the Commission believes that the

compliance and reporting requirements contained In the new nile and

rule amendments airtady appropriately use perfrrmance standards

Instead of design standards The rule enumerates few elements

iequired for codes of ethics allowing all rims Including small firms to

tailor the remainder of their codes of ethics tr the nature and scope of

Heir business Rule 204A1 does not specify what standard of conduct

an adviser must require or its supervised persons but requires only
that the adviser articulate standard in its code of ethics Similady
the rule does not specify which supervised persons should have access

to nonpublic information about client recommendations trading antI

holdings and does not prohibit or restrict personal securities

transactions by access persons but requires only that access persons

report their personal secunties trading and holdings to the adviser

Furthermore the recorcilceeping requirements tinder nile 204-2 do not

specify the means by which sri adviser must iteep records to

demonstrate its compliance with the rule

Finally with respect to the fourth alternative the Commission notes

that the rule exempts advisers with only one access person from

personal securities reporting and pre clearance of investments In tPOs

and private placemants The codes of ethics are designed to promote

advisers fulfillment or their Fiduciary duty to clients and to guard

eqainst personal securi ties tradIng by advisers access persons that

may be contrary to clients interests Because the protections of the

Advisers Act are intended to apply equally to clients of both large and

small advIsory firms it would be inconsistent with the purposes of tilt

Advisers Act to exempt small entitles further from the nile and rule

amendments or to specify different requirements For small en lit vs

VIII STATUTORY AUTHORITY

We are adopting amendments to rule t7j-1 pursuant to our authority

set forth in sections 170 and 38a of the Investment Company Act

115 SC SOa-17j and BOa 37a and sectIons 2064 and 211a
of the Advisers Act 115 U.S.C BOtr-4 and SOb-I 2afl

We are adopting amendments to rule 204 pursuant to our authority

set forth in sections 204 aid 2064 of the Advisers ctts U.S.C

Aclb-4 and 80b-64

We are adopting rule 204A pursuant to our authority set forth in

sections 202aj7J 204A 2061 and 11a of the AdvIsers Act 15
USC BOb-2a17 SUb is SOb 64 and 80b 11a

We are edopting amendments to Form AOV under section 19e of the

Securities Act of 1913 15 U.S.C l2sa sections 23e end 28e2
ci the Securities Exchange Act of 1934 15 U.S.C 78wa and

7Bbbe2 section 319a of the Trust Indenture Act of 1939

U.S.C llsssaj sectIon 38a of the Investment Company Act of

1940 U.S.C 78a 37a and sections 203ci 204 and 211a
of the Investment Advisers Act of 1940 U.S SOb-3c1 aob-4
and BOb-ltafl

TEXT OF RULES AND FORM
AMENDMENTS

List of Subjects In 17 OCR Parts27o 275 and 279

Investmem companies Reporting and recordkeoping requirements

Securities

For reasons set forth in the preernbleTifle 17 Chapter II of the Code

of Federal Reguiations is amended as follows

PART 270 RULES AND REGULATIONS1 INVESTMENT COMPANY
ACT OF 1940

The authority citation for Part 270 continues to reed ri pert as

follows

AUTHORITY 15 U.S.C SOa-t er seq BOa 34ld SUe- and

tiOa.39 unless otflerivice noted

SectIon 270.17j-s is amended by

RevisIng paragraph a1i
ti Revising paragraph a2i

AddIng new paragraph a11
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Revising the introductory text of earagrepha dfti diii
arid dlUiii

Revising paragraph d2Hiv and

Adding new paragraph dX2flvi

the additions and revisions to read as Follows

270.llj-x Personal Privestnient activities or investment

Company personnel

fl

Any Advisory Person of Fund or of Funds investment adviser If

an investment advisers primary business is advising Funds or other

advisory clients all of the nvesiment advisers directors officers and

genera partners are presumed to be Access Persons of any Fund

advised by the Investment adviser APP of Funds directors ofFicers

and genera partners are presumed to be Access Persons of the Fund

Any director officer genera partner or employee of the Fund or

Investment adviser or of any company In con trol relatIonship to the

Fund or Investment adviser who in connection with his or her regular

functions or duLles makes participates in or obtains Information

regarding the purchase or sale of Covered Securities by Fund or

whose functions relate to the rifling of any recommendatIons wth

respect to such purchases or sales and

11 Automatic Jnrestrnent Plan means prograrnin which regular
periodIc purchases or withdrawals are made automatically in or
from investment accounts in accordance with predetermined

schedule and allocation An Automatic Investment Plan Includes

dividerd reinvesti-nent plan

Ii Initial Holdings Reports No later than 10 days after the person
becomes an Access Person which inFormation must be current as of

date no more than 45 days prior to the date the person becomes an

Access Person

ii Quarterly Transacti Reports No later than 30 days after the end

of calender quarter the following information

iii Annual Holdings Reports Annually the following Information

which information must be current as of date no more than 4t days
before lhe report is submitted

An Access Person to an investment adviser need not make

separate report to the investment adviser under paragrasiji dj of

this section to the extent the information in the report would duplicate

Information required to be recorded under lS.204-2a13 of thIs

chapter

vi An Access Person used not make quarterly transaction ropers

luther paragraph ldlflIl of this section with respect to transactions

affected pursuant to an Automatic Investment Plan

PART 275 RULES AND REGULATIONS XF4VESTPIENT ADVISERS
ACT OF 1940

The general authority otation for Part 275 is revised to read in part

as follows

AUTHORI1Vn 15 uSC $Ob-2aziflf 80b-2aj7 ROb ROb-a

SOb-la BOb-64 BOb6a and Sob it unless otherwise noted
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Section 275 204-2 is amended by revising paragrapis aflifl

a13 and aft to read as fotiows

275.204-2 Books and records to be maintained by Investment
advisers

i2fi copy or tne investment advisers code of ethics Adopted and

impieniented pursuant to 275.2044-1 rhat is in effect or at any time

within the past live years was in effect

II record or any vioiauon or the code nI ethics and of ary action

taken as resiiit or the violation and

iii record of nfl written acknowledgments as required by
275 204A-1a5 for each person who is currently or within the

past five years was supervised person of the ilivesti-nent adviser

l3fli record or each report made by an access person as required

by 275.2044-1b includIng any inlormation provided under

imragraph b3fliii of that section in lieu of such reports

ii record of the names of persons who are currently or within the

past five years were access persons of the vestment adviser and

iii record of any decision and the reasons supporting the decision

to approve the acquisition of securities by access persons under

752o44.j for at least Five years alter the end or the flscal year
in which the approval is granted

eft All books and records required to be made undertlie provisions
of paragraphs to csI incii.jsive and cf2 of this section

Accept for books and records required to oe made under the

provisions of paragraphs a1t a12i atIiii ai3ii
afI3iii al6 and la17xi of this section shall be

maintained and preserved in an easily accessible place for period ol

not less than live years from the end of the l9scai year during which

the iast entry was made on such record the first two years in an

apprupriete office of the Investment adviser

Section 2757044-1 is added to rail as foiiows

275.204A-1 Investment adviser codes of ethics

Ar/option of code of efhlcs If you are an Investment adviser

registered or required to ue registered under section 203 of the Act

15 u.s.c Sob- you must estahilsh maintain and enforce written

code of ethics that at minimum Includes

standard or standards of business conduct that you require of

your supervised oersoiis winch standard must reflect your fidi.irury

obligatlonc and ose Cf your supervised persons

Provisions requiring your Supervised persons to comply with

applicable Iederei secunties laws

Provisions that require Mi of your access persons to report and

you to review their personai securities transections and holdings

periodicaliy as provided below

Provisions requiring supervised persons to report any violations of

your code of ethics promptly to your chief compilance officer or

provided your chief compliance officer also receives reports of all

Vloiaiions to other persons you designate in your code of ethics and

Provisions requiring you to provide each of your supervised

persons with copy of your code of ethics and any amendments and

req uinng your supervised persons to orovide you with written

acknowiedgment of their receipt ot the code and any amendments

ii ftrpoi ring equireinen

Ho/dings reports he code of ethics must require your access

persons to submit to your chief conipiience officer or other persons

you designate in your code of ethics report of the access persons

current securities hoidings that meets the foiiowing requirements

Content othofdiriqs reports Each holdings report must contain at

minimum

The title and type of security and as appilcabie the tschange

ticker syniboi or CU SIP number number of shares and principal

amount of aach reportable security in which the access person has any
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rect or indirect beneficial owrtershit

The name of any broker dealer or bank with which the access

person maintains an accourt in which any securities are held for the

access persons direct or indirect benefit and

The dale the access pci-son siirmts the report

timing of hoirriops reports fccrr stress persons must cacti submit

holdings report

No later than 10 days after the person becomes an access person

and the infon-nation must be current as of date no more than 45

days prior to the date the person becomes an access person

At least once each 12 noqth period thereafter on date you

select and the information must be current as of date no more then

45 days pnor to the date the report was submitted

Trsnsactjcjn reporfsThe code of ethics must require access persons
to submit to your chief compliance officer or other persons you
designate in your code of ethics quarterly securities transactions

reports that meet the fonowing requirernent5

Content of transact/on report Each transaction report must

contain at minimum the following informal/on about each

transaction Involving reportable secunty Irt whIch the access person

tied or as result of the transacTion acquired any direct or indirect

benefIcial ownership

The date of the transaction the title and as applicable the

ea.change ticker symbol or OJS1P number Interest rate arid malurity

date number or shares arid tirlncipai amount of each reportable

curity inrolrcl

10 Tirt ow the ansotuui Ue j.iuiciiaae sale vi
irily tither

type of acquisition or disposIton

IC The price or the security at which the transaction wa$ elfectAd

The name of the broker dealer or hank with or through which the

transaction was etfected and

fire date the access person submits the report

II timing of fransactfo reports Each access person must submit

transaction report no later than 30 days after the end of each calendar

Quarter which report nut cover at minimum all transactions

iiLinnq the quarter

Eircaptaong from reporting reqiñren-encs Your code of ethics need

not require an access person to submit

Any report with respect to securitias held in accounts over which

the access person had no direct or indirect Influence or control

ii transaction report with respect to transactions effected pursuant

than automatic investment plan

iii transaction report if tlic report would duplicate intormabon

contaned in broker trade confirmations or account statements that

you hold in your records so long as you receive the confirmations or

statements no later their 30 clays after the end of the applicable

calendar quarter

Pre approval of certain investments Your code of ethics must

require your access persons to obtain your approval beiore they

directly or indirectly acquire beneficial ownership in any security in viii

initial public offering or in limited offering

dSmalladwrsers If you have only one access person I.e yourself

you are not required to submit reports to yourself or to obtain your

own approval for investments In any security in an Initial public

otlering or In limited offering if you maintain records of all of your

holdings and transactions that this section would otherwise reQuire

you to report

ci Definitions For the purpose of thur section

Access person means

ji Any of your supervised persons

Who has access to nonpublic infornation regarding any clients

purchase or sale ot secu rifles or nonpublic Information regarding the

portfolio holdings of any reportable fund or

Who is involved in making securities recommendations to clients

or who has access to such recommendations that are nonpublic

ii It providing investment advice is your primary business all of you
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threctors officers and partners iira presumed to be access persons

2j Automatic investment plan means program in which regular

periodic purchases or withdrawals are made automatically in or
ron Investment accounts iii accordance with preijeterrnined

schedule aria allocation An automatic investment plan Includes

dividend reinvestment plan

Senaflclaf ownership is Interpreted In the same manner as it would

be under 240.16a-ta2 of this chapter in determining whether

person has beneircial ownership of security for purposes of section

16 ol the Securities Act of 1934 1J.S.i lOp and the

rules and regulations thereunder Any report required by paragraph

of this section may contain statement that the report will not be

construed as an admission that the person making the report has any

direct or indirect beneficial ownership in the security to which tte

report relates

Federal securit/es laws means the Securities Act of 1933 15
U.S 7Th aa the Secunties Eschange Act of 1934 15 U.S.C isa

mm the Sarbanes-Oxiey Act of 200 Put 107-204 116 Stat 745

2002 the Investment Company Act of 1440 15 U.S.C ODe the

Investment AdvIsers Act of 1940 15 U.S.C 8Db Title of the

Gramm Leach Blii-y Act Pub No 106-10 113 Stat 1338 1999
any rules adopted by the Commission under any of these statutes the

Bank Secrecy Act 31 U.S.C 5311 5314 5316 5332 as It applies

so funds and investment advisers and any rules adopted thereunder

by the Commission oi the Department of the Treasury

Fund means an investment company registered under the

investment Company Act

61 initial public offer/ng means an offering of securities reçissered

uniter the Securities Act of 1933 15 cc 7a the Issuer of which

uinnieduately before the registration was not subject to the reporting

equiuciiueii ol secLiuuis Ii Lii lUJ sir tile becuiiiies tsciange Act 1$

tfl415u5c 7flmnori8od

Limited offer trig means en nrrnr ing that Is exempt from registration

under the Securities Act of 1933 pursuant to section 42 or secton

46 tS iid2 or iid6 or pursuant to 230.504

230.505 or 230 506 of this chapter

Purchase or sa/e ala security includes among other things the

writing of an option to purchase Or sell security

Reportable /urid means

Any rend tar which you serve as an investment adviser as defined

in section 7a2Q of the Investment Compacs Act 0f 1940 15 U.S.C

BOa-2a2o ia in most cases you must be approved by the funds

board of directors before you can serve or

ii Any lurid whose investment adviser or principal under-writer

controls you is controlled by you or is under common control With

you For purposes of this section contro/ has the same meaning as ii

does in section 2a9 or the Investment Company Actof 1940 15
ii 80a-2a9

10 Reportable security means security as defined in section

202a18 of the Act 15 U.S.C 80b2a10 except that It does not

iiiciude

Dirrct ubligatlons or the Government of the united States

Bankers acceptances bank certificates of deposit commerciei

paper and high quality short-term debt instruments including

repurchase aijrennlenurs

iii Shares issued b5 money market funuis

iv Shares issued by open-end funds other then reportable funds anti

Shares issued by unit investment trusts that are invested

evduslveiy In one or more open-end funds none of which are

reportable funds

PART 279 LORMS PRCSCRIArD UNDCR THC LNVrSTMrNT

ADVISERS ACT OF 1940

The authority citation or Part 279 continues to read as follows

AUTHORITY The Investment Advisers Act of 1940 15 U.S.C BOb-I

at seq

Form ADV referemiceui in 279.1 is amended by

In Part It at the end of Item add Describe on Schedule your

code of ethics and state that you will provide copy of your code of

ethics to any client or prospective client upon request

IS of
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Notr The text of Ferm AOV does not and this arnsncjmeirt will not

appear ri the Code of Federal Regulations

By the Commission

Margaret McFarland

Deputy Secretary

July 200a

Unless otherwise noted when we refer to rule 17j-i or any

paragraph or the nile we are reeivlng to 17 CFR 270.17j-1 of the

Code of Federal Regulations in which the rule is published and when

we refer to rule 204Z er any paragraph ot the rule we are reternng
to CFR 275.2044 of the Cede of Fedeiai Regi.ilatlonsrn which the

tile is published

investment Adviser Codes of Etfvcs Investment Advisers Act Release

No 2209 an 20 2004 169 FR 4040 Jan 27 2004

See e.g In the Matrer or Strong Capital Management Inc
Investment Advisers Act Release No 2239 May 20 2004 rstrong
adviser disclosed materiel nonpublic information about fund portfolio

holdings to hedge fund end permitted own chairman and hedge Fund

to engage 10 undIsclosed market timing of funds managed by adviser
In the Matter of Massachusetts Financial Services Co Investment

Advisers Act Release No 221.3 Feb 2004 senior executives of

adviser permitted undIsclosed market tIming In certain funds in the

complex managed Dv the adviser /n the Matter of Alliance Capital

Siariagemerr L.P Investment Advisers Act Release No 2205 Dec
LB 7003 Alliance disclosure of materiel nonpublic infer-nation

about certain mutual Fund portfolio holdlngs permitted tavored clIent

In prntil mm merkei tirnin0 in rAe Matter nfRntieri Inch anti

W/lfred Meckel Investment Advisers Act Release No 2203 Dec 15
2003 portfolio manager ot hedge fund made misrepresentations to

Investors and potentIal Investors concernIng performance

management oversIght and risk management practices In the

Matter of Zion Capital Management LLC and Rl.dmy Lang lnvesbnerit

Ailvisers Act Release No /200 Dec 11 2003 Zkwu adviser

favored an advisory account in which lie had an interest allocating

profitable trades to this account while allocating numerous

unprofitable trades to another client in the Metier of George

Fahey Investment Advisers Act Release No 2196 Nov 24 2003
president of Investment adviser made misreoi-esentatinns to clients as
to risk or investment strategy and value at investments in the wafter
ol Putnam Investment Management tiC Investment Advisers Ad
Release No 2192 Nov 13 2003 Putnam adviser failed to

reasonably supervise employees who market timed funds managed by
the adviser and felled to disclose their Liming activities In the Matte

of Iyendelt 6elden Investment AdvIsers Act Release No 2191 Nov
2003 associate of adviser defrauded clients by misleading them

about their investment options and the securIty of their invested

principal and by Investing theIr money In manner calculated to

enrich himself at their expense in the Matter of James Patrick

Conneljt Jr Investment Advisers Act itelease No 2183 Oct 16

2003 advisers vice chairman permitted more than dozen clIents to

market time certain funds In the complex managed by the adviser in

exchange for stable Investments in other funds in the cornples in the

Matter of Marshall t4elton and Asset Management Ilesearch Inc
investment Advisers Act Release No 2151 .lul 25 2003 Investment

adsiser made irrateriat misrepresentations to its clients to induce them

to invest their Flimis in limited lIability companies controlled by

advisers prIncipal

Rule 204A.1a

Rule 204A Ie1 and

Many professional and trsde organisatlons such as the FInancial

Planning Association the Association for investment Management and

Researcn the CertIfied financIal Planner 8oard of Standards the

Investirient Cotsnset Association or America end the AmerIcan

Institute of Certified Public Accountants have developed professional

Codes Of ethics or model codes for their membero use

While edviiers crc mulen free to ..inirfujre heir rodes ns best fits their

Organizations an advisor usIng multi Ootumenl coaes Should ensure

that all parts are Integrated and understandable 50 It is clear to

vilirervised persoir iFiau these tlotuuncnts ionstituutc thc finns code ul

ethics

See Jo nt comment letter from the Ethics Resource Center and

Thelen Reid Priest IL Apr 2004 available from the

Commiscinns public rererence room In File No 57-04-04

Proposed rule 204Ata3
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tP Section 204A tS U.S.C BOb 4e Advisers required procedures

under section 204A usually also contain summary of insider tradIng

law and procedures for determining whether information has become

public These may be distInct from the advisers section 204A

procedures to guard against misuse of material nonpublic information

about client recommendations tradtng and holdings Many advisers

may choose to integrate their Section ZO4A procedures into slier

codes but they are not required to do so

See Strong supra note adviser that released nonpublic

information about rund portfolIo holdings to select madlet timers

violated section 204A Affiance supra note advIser that released

Lo select market timers material nonpublic Information concerning

portfolio holdings of fund managed by the adviser vIolated section

204A Putnam supra note adviser whose oortfolio manaoer traded

On nonpublic iniorrnatlon regarding portfolio holdings and transactions

or lund menaced by the adviser ilolated section 204A

12 As we noted in our proposing release the obligation to saleguard

Sensitive client Information would not preclude the adviser From

providing necessary information to fur eaarnpie persons providinq

services to the adviser or the account such as brokers accountants

custodians anti fund transfer agents or in other circumstances when

tile client consents in addition if the adviser has supervised persons

who are also associated persons of broker-dealer self-regulatory

organization rules may require the broker-dealer to base certain

information about the advisers client accounts Two commentera

noted that under certain circumstances NASD rule 3040 requires the

broker-dealer to supervise its registered representative activities for

advisory accounts

Rule 204A a3 We are not suggesting that the thief compliance

officer must oersonally review all reports in addition expect most

edeisers wiii tieaiynate diOther iiliviOija 10 review personai securities

reports submitted by the chief compliance officer

Rule 204A-1a3

Rule requires that fund advisers adopL wririen codes or ethics

and have procedures in place to prevent their personnel from abusing
thei OLLCSO to information about the funds securities trading and

requires access persons to submit reports periodically containIng

information about their personal securities holdings and transactions

Rule 17J-1c1 and under the Investment Company Act Most

Vunds and therefore most fund advisers must have codes of ethics

under rule Lit-i Money market lunds and hinds that invest only in

certain non covered securities howaver are not required to adopt

codes of ethics under rule S-1 Rule Iijlctfli As of May

2004 approximately 15130 advisers or t8 percent of tile firms

registered with us reported that they manage fund portfolios

tI For eiiampie pre clearance of personal securities transactions see

usA-a note iS and accompanying test is mandated to some degree in

nios advisory firms that have adopted code of ethics

In addition to personal secun ties transaction procedures the

ioflowing Is list of other proelsions tiiat many advisers Include in

codes of ethics and that advisers should consider when deciding what

to include in their own codes Lirnitatioiis on acceptance of gilts

imitations on the circumstances under which an access person may
serve as director 0f publicly traded cornpany detailed identification

of who Is considered an access person within the orgenoetion and

Procedures for the firm and its compliance personnai review

periodically the code of ethics as well as to review reports made

pursuant to it

In some organizations all personnel must pre-cleer all trades with

ths firms compliance personnel In otiicr firma oniy access persons

must pre-clear Or only certain types of transactions must be

pre-cieared Sonic advisers have begun using compliance software to

pre-clear personal trades on an automated basis rather than have

turn pllance personnel process the requests Pre-clearance procedures

may also identify who has authonty to approve trade request the

lcnqth of time an approval is valid and procedures for revoking an

approval as well as piucedures or verifying post-trade reports or

duplicate comrfirmnutrlons against the log of pre-dearance approvals

Advisers nay use biacicout periods to guaco against employees

trading ahead of Lilents or on the same day as clients trades are

plated See In the Matter of Roger tonour investment Advisers Act

Itelease flu 152 Sept 29 1995 Prohibiting perscinai trading at the

Same time as client trading can also serve as measure to prevent

employees from ailocating trades in manner that defraudiclients

See e.g In the Matter of Nkholas-App legate Capita/ Management
Investment Advisers Act Reicuise No 1741 Aug il 1998 advisers

senior trader plated personal trades alongside trades for employer
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plan allocating profitable trades to his personal account and

unprofitable ones to the emoloyee plant account SEC Afon 921

F.Supp 06/ S.DN.Y 1996 advisory principal allocated shares to tips

family and personal accounts even though additional shares would

need to be purchased For client accounts on the following day at higher

prices The Commission has previwjjy inelcated its approval of

blackout periods for advisory personnel See Report of the Securities

and Exchange Commission on the Public Policy implications of

Investment Company Growth 1966 P11 Reporr at 196 noling
with approval that the steWs 1962-63 Special Study of the Securities

Markets had concluded that all Funds and advisers should have polides

precluding certain insiders from buyIng and selling securities at the

same time as fund they manage

20
in several or our enforcement cases involving personal trading

advisory personnel took Investment opportunities for themselves or
for an account in which they had an interest instead of for clients

even where the investment became available only because of the

clients otiier securities purchases See In the Matter oUoan Conan
Investment Advisers Act Release No 1446 Sept 30 1994 In the

Matter of Rampant Financia/ Services no Investment Advisers Act

Release No 1494 June t995

Advisers that prohibit short-term tradliig generally mandate

ciisgorgement of any profits an employee eflects short-term trade

Initial and annual holdings reports will facilitate an advisers

assessment of whether an Individuals personal secunties holdings

present conflict of interest

ni
Rule 2i24A 1a3 Section 202a25 of the AdvIsers Act 15

U.S.C BOb-I afll5fl defines supervised person An advisers

supervised persons are its partners offIcers directors or other

ilersons occupying similar status or performing similar Functions
eiii employers as iseii as any other per suns who provioe advice on

behalf of the adviser and are subject to the advisers supervision and

control

Rule 204A.teil

15
cf supervised person would riot be an access person solely

because he hoi nonpublic Intomniasion regarding she portfolio holdings

of client that is not an investrrient company The Individual is

unlikely to be able to exploit that information in any way that would

ienelil himself

25
Rule 17 includes individuals as access persons only it they make

participate In or obtain inlorenatiori regarding the purthase and sale

of the Funds securities or it their lunction relate to the making of any

recorrimendations for such transactions Rule 17j-1a1I
j- 1a 2i

While the definition of access person under rule 2044-s will rot

require all employees to submit personal securities transaction

reports sonic firms may elect to require reporting from aLl personnel

This approach while not required often certainty as to whel her

reports are required From given Individual

As proposed persons who are not supervised persons of the

adviser would nut be access persons this represents chsnge from

the current adviser recorditeapirig rule rule 204-2a12
Commenters supported the change

Rule 204A-1e1li

Rule 171 l4aXtlA arid See also current rule

204 2al3flhiifl loney we are also adopting paraliei changes to

17 to remove this revenue.based test See loft-a Section il.i of this

Relerse

Rule 2044 1b1
Rule tJj-td1ij and liii As under rule 17f-t an access person

can satisfy the initial or annual holdings report requirement by timely

FilIng end dating copy of securities account statement listing all

their secunciec hoitlings the etaternent provides all information

required by the rule and the code of ethics Similarly if supervised

person has previously provided such statement to the adviser or has

previously been reporting or supplying brokerage confirms for all

securities transactions and the adviser has maIntained them as

composite record containing all the requisite iriforniatioii the access

person can satisfy the initial or annual holdings report requirement by

timely confirm ing the accuracy of the statement or composite in

writing Sea Personal Investment ActIvities of Investment Company
Personne/ Investment Company Act Release No 23958 Aug 20

1999 64 FR 46a21 Aug 27 1999 Rule llj-1 1999 Adopting

Release at 14 The rule wriuld not however permit an access
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person to avoid filing an initial or annual holdings report simply
because api Information fiat been provided over perIod of time in

various transaction reports Ore reason for requiring holdings report

sn that the advisers compliance personnel and our examIners have

ready access to snapshor the access persons hold lAgs and are

not requIred to piece the lnformauon togetner from transactIon

reports

3Wemodelerl our proposal on requfrements in rule 17-I We are

foday adopting amendments to these requirements in rule 17J to

conform them to ruie 2044-1 See urifra Section Iii of this Release

Rule 2044 1bfl2 In response to cormrierits we esitenced the

deadline from the 10-day deadline we had proposed and we have

made similar changes to rule 17j-1 See infra Section Iii of this

Release

The rule does not reourre all or the Information required in

transaction report to appear in the duplicate trade confirmation or

account statement That It some of the requIred lnfoi-rnatior could

appear In the confirmation or statement and the remainder could be

sutirnitted by access persons in their reports

Rule 204Ab3Il However any transaction that overrides the

pr.v set schedule or allocations of the automatic Investment plan must

be included in quarterly transaction report We are also adopting

parallel exception under rule 7-i See irifra SectIon II of this

Release

Rule 2044 1b3l
Rule 2044 td We had proposed this exceptIon for firms that have

unly one supervised person because that indIvIdual would otrierwise

he retruirerl to make reports to himself comrnentei-s stlooetteil that

we should extend to firms with one access person because these are

still essentially one-man shops We agree that sole proprietor who

has clerical assistant or bookkeeper for his business should still be

able to use this eaception so long as that employee is not also an

access person These small advisers would still be subject to the other

provisions of the rule Including the requirements to adopt code of

ethics and safeguard malenal nonpublic client information

Rule 204A-IblfliA and bC2l Rule 204A-1 provides that

beneficial ownership Is to be interpreted In the same manner as for

purposes of rule 16a-1a2 under the Securities Exchange Act of

1934 in determining whether person has beneficial ownership of

security for purposes of section 16 of that Act Rule 204A-1efl3 This

the same as the standard underrule 17-I Rule nJ-i 1999

AdoptIng Release supra note 32 it is also ti-ic standard used under

our current adviser recordkeeping rule See rule 204-2a12iiQB
Rule 204A-1 again like rule 17j provides that any required report

may contain disclaimer of beneficial ownership by the person making

the report

Rule 16a-la2ilA It CFP 240 L6a-1afl2iilAj

The term wsecuritr is defined in sectIon 241181 of Ihe Act IS us

806- a18
Rule 204A-te1Qj No investmenf adviser is required to take

adsantage of these excaptions an adsiser is free to require its access

persons to report their holdings and transactIons in a//securities

notwithstanding these exceptions

Rule 2fl4A-Ie10Q

Rule 2044 Ie1Oii We have interpreted Thigh qualIty

short-tern debt Instrumeor to mean any instrument having

maturity at issuance of less then 366 days end whith is rated in one of

the highest two rating categones by Nationally RecognIzed Statistical

Rating Organization or which is unrated but is of comparable qualIty

Personal fnseermenf Act/inc/es of investment Company Personnel and

Codes of Ethics of nvcsrmenc Compan/es and Their lnvesrrnenf

Ads/ears and Principal Onderwrreis Iruveetnient Company Act Release

No 21341 Sept 1995 40 FR 11944 5ept 14 1995 proposing

emcndnrcnts to rub 171 ot 6G

llpil 4941% l1clitJlilIl

50Rule 204A-le9 and iOJr Transactions and holdings in shares

of closed end Investment companies would be reportable regardless of

affiliation The exception extends only to open end lunds registered in

tire us therefore transactiuns anti holdings in offshore funds eiould

also be reportable

ii Stile 2040-3eltlJy This exception Is aimed at variable
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insurance contracts that are funded by Insurance company separate
accounts organiced as unit investment trusts Such separate accounts

typically are divided Into subaccounts each of which invests

exclusively in shares cit an underly rig open anti lund Comnienters

suggested that these Investments be exceptS to the sante extent as

the underlying open-end funds

48
Pnrtfciiin managers short term trading in lund shares has been an

issue in our recent enforcement actions See e.g Pulnarn supa note

49
Rule 204Alc

See e.g In the Matter of Monetta Financial Services Inc Robert

Bacarella and Richard Russo Investment Advisers Act Release

No 2136 Jun 2003 investment adai.er to mutual funds

improperly allocated IPO shares in which funds could have invested to

certein access persons of the funds without adequate disclosure or

approval it the Matter of Ronald Speaker and Janus np/tat
Corporation Investment Company Act Release No 22461 lan 13

1997 portlollo manager made profit on same day purchase and
sale of debentures in whicri lund could have Invested and faIled to

disclose transactions to the fund or obtain prior consent of the fond
Ostrander 999 2d 2d Cir 1993 affirming conviction of

portfolio manager for accepting unlawful compensation where she

purchased privately offered warrants of company whose securities

she acqiiiredfor the fund

Rule 204A-td Firms with only one access person are yeneraily

one-person operatIons It would maka little sense to requIre the

IndIvidual to pre-clear investments with himself See supra note 38

Advisers that elect to prohibit their access persons from
investing in

Iron and prIvate placements would not have to include this

pre.clesrance provision

Rule 204A 1a4 We adopted similar provision under section

406 of the Sarbanes-Osley Act See Disclosure Required by Sections

406 and 407 of the Sarbanes-Ossey Act of 2002 Securities Act

Reicase No 8177 Jan 23 2003 68 FR stog lan 31 2003

Our understanding Is that penaltIes for violatIons vary from one firm

to another and depend on the type of violation Involved Employees

may be required to cancel trades disgorge prolits or sell positions at

loss and may ace internal reprirnands Ones or firing

Rule 201A 1a5
SC

td These written acknowledgements may be made electronIcally

Rule 204A 1a Some fIrms may in their code reserve the rIght 10

waive compliance with certain of the codes provisions Of course if

code provision is required by new rule 204A or by ruie 171-1 the

advisory firm cannot vvais supervised persons compliance with that

proeisLon

Advisers to investment companies must provide toe investment

companys board of directors with an annual report describing any
Issues arising under the mdc of ethics See rule 171-1c2iI Such
annual

report must include discussion of any material vIolatIons of

the code arid whether any waivers that might be considered Important
by the board were granted during the period

Rule 204A-1allJl

Currently these sections lay out fairly comples requirements for the

information that an adviser must iceep regarding personal securities

transactions of advisory representatives which include the advisers

personnel directors officers and partners

see supra note 53

An advisor could for esample record the facts and circumstances

surrounding violation of the code but omit montion of the employee
whn brought the pcblem to the advisers attention

Rule 201 2e retention period of five years front the end of If re

fiscal year durIng which the last entry was made on such recordi

One cornmenter suggested that the acknowledgement be kept only

for five years atte It was made We are not adopting this suggestIon

becauce It could mean that en adviser would have no records of

acknowledgement from long-term employees

In additIon records supporting decisions to approve access persons

eiqulnitions of IPOs or private olacernerits must be retained for at
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least five years after the end of the fiscal year In which the approval is

granted

We are amending Item 9cr Form ADV Part ii which asks whether
the adviser Cr related oerSon that person that controls the

adviser is controlled by the adviser or is under common control with

the adviser participates or has an Interest In client transactions In

April i000 we proposed new versIon at Pert that called for

narrative disclosure brochure and which moved this disclosure topic to

Item I0

An investment adviser that disciosea its policies and procedures but

then materially deviated from them may be subject to action under

section 205 of the Advisers Act

Rule llj-1d2fliv

Rule 17j- tCdIl and iii

Rule 17J1d1ii

Rule 1Jj 1dflvi

Rule lj-1a1 1i

in addition the ilirectors officers and general partners of fund

are presumed to be access persons of the runs

We are adopting amendments to rule 204-2 the recordkeeplng rule

tinder the Advisers Act to address documentation 01 advisers

compliance with nile 204A-1 We are also amending Part II of Form

SOY which specifies certain information investment advisers must

disclose to their clients to require advisers to Include discussion of

their codes of ethics and make copies avn4ebie to clients upon
recuesl We are adopting amendments to rule 17j the code of

ethics rule under the Company Act to conform certain of its provisions

to those in new rule 2045

Section 5a or the Investment company Act IS u_s dOa-SIa
tirohibits person from serving as en adviser to fund if within the

paSt 10 years the person nas been convictea 01 certain cnmes or is

subject to an order judgment or decree of court prohibiting the

person from serving in certain capacities with fund or prohibiting

the person from engaging in certain conduct or practice

See 29 Ltlla Iprohlbltlng person from acting in

various capacities for an smçiloyee benefit plan if within the pest 13

years the person has been convicted of or has been imprisoned es
result of any cnme described in section 9aLj of the Investment

Company Act S.C SOa-9a1j

Although the Commission is not adopting the proposed requIrement
that advisers maintain these records electronically as previously noted

we have strong expectations that roost advisers will newS to maintain

these records electronically in order to meet theIr responsibilities to

review these records and monitor compliance with their codes

We understand however that many advisers have already adopted
codes of ethics for their firm and their employees we are unaware

whether these Firms charge higher advisory fees than firms that have

not yet adopted codes of ethics

Based on our records of inlomiation submitted to us by investment

advisers in Part of Form SOY through December 10 2003
approximately 1500 advisers report that they manage portfolios for

investment companies

ao1heCommi5iDn is not adopting its proposal to require quarterly

reports Indicating that no transectons were effected

This Is based on Form SEN data under Item 5.5 of Part IA
submitted to us by 8019 SEC-regIstered Investment advisers through
December 2003

aa List 3501 to 3520

See section 210b of the Advisers Act U.S.C UUb-tObfl

rule 204 2e L1 CIR 275.204 2el

Rule 201A 1a

M8019 advisers at hours 48lt4 total annual hours

This estimate is based on each adviser having on average 84
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non clerical and 16 clan cal employees

0ver any two year penod 100 copies of amendments in year
10 copies of corn pieta code for ne supervised persons In year
through 110 copies divided by years 55 CQ5ie5

05 hours per copy 55 copies pet year 2.75 hours 2.75 hours
8019 investment advisers 2205225 hours total

Rule 204A-1a3

91 ms average us based on Foci-n ADii date that asks for the total

number of employees We believe this estirn ate overstates the typical

number of access persons for an adviser since the data Is skewed

significantly higher by the largest In terms of number of employees
100 advisers

We esLirneted In the Proposing Release thee
quarterly transaction

reports would take 0.6 hours per access person In change from the

proposed rule the adopted rule dues not require quarterly reports for

any quarter in which the access person makes no security

transactions tn the Proposing Release we assUmed for purposes of

estimating access person reporting that access persons would typically
file transactIon reports Indicating no transactions in out of the
quarters Thus we have reduced bf half the amount or tine allotated

for access person transaction reporting as dIscussed below

0.7 hours holdings report 0.6 hours transactions report 84
access persons ii 8019 Investment advIsers 875675 hours

Eliminating these quarterly reports decreases the burden of

quarterly transaction reportIng on access persons from 0.6 hours to

0.3 hours or total of 202019 hours 0.3 flours 84 access persons
Ft fli4 advisers 7l74 Our reviserl Intel burden Is as follows

48114 hours by advisers to record their codes of ethics 673596
hours for reporting by access persuns 4- 22052.25 hours for advisers
to deliver copies of codes and amendments 743762.25

Prior to the adoption of the amendments herein the apuroved
annual aggregate information collection burden was 1651324.2 hours
based on 7.790 advisersl or 211 PR hours par turn for te 202

In the Proposing Release we estimated that the reduction would be
25.2 hours per rirm 0.3 hours per access person to record the

transactions 64 access persons per rirm This results in reduction

on per
firm basis to 186.78 hours 211.98 25.2

The new record keeping obligations under the rule include the
maintenance of access person holding and quarterly transaction

reports retention of the codes of ethics supervised person
acknowledgments records of the names of the finns access persons
records or any violation of the codes of ethics and any action taken
and records of any decIsIon under rule 204A to permIt an access
person to invest in an InItial public offering or pnvate placement In

the Proposing Release we estimated that these new collections would

add hours on average per adviser to the annual hour burden of the

rule Th5 results it ii per Iirrui annual burden estimate of z9s.78 hours
186.18

in tne Proposing Release we estimated no incremental burden In

connection with Ihe proposed requirement for advisers to maintain

access person reports electronically We estimated advisory firms

would be able to use their existing computer software taking

transaction data electronically from the same broker dealers that

advisory lIrrns use to obtain electronic information about client

transactions

IQI 78 hnurc per adviser 8019 advisers 15378838 hours

0.25 hours preparing description or the code of ethics 6.7

hours respondIng to requests for copies of the code 0f ethics based on
10% reouest rate by roe 670 averaqe number of clients nor adviser

and hours for cleliveryl

0.25 hours 6.7 hours 9019 advisers -55722 ious 4O21
hours existing total -t 55732 hour increase 102652 hours

17 CfR 27k.072

This estimate is based on the Information submitted by
SEC registered advisers in Part of Form ADV as of May 2004

i2 17 CM 270.0-10

105 ThIs estimate which is current as of December 2003 is derived
from anaiyaing inrnrmatlon from Form N-SM anti varIous databases
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including Upper Some or alt of these entities me contain multiple

series or portfolios if registered Investment cornpan is small

entity the portfolios or series it contains are also small entities

These records are copIes of the codes of ethics records of

violations or the codes of ethics records of personal securities

transactions and holdings reports records of persons subject to

reporting under the codes or ethics records ol decisions relating to

aoiflovals of Investments in Woe or llnliteif offerings arid records of

supervised person acknowledgments of the code or ethics Advisers

are çjeneralry required to retain these records br five years

U.S 603c

httpfiivww SCt.qOV/rci/es/fIni/ia 2255.fptm

Previous Page Mediii.4 a7osflQa4
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July 20 2004

INVESTMENT ADViSER ASSOCIATION

BEST PRACTICES FOR DVESTMENT ADVISER
CODES OF ETHICS

On July 2004 the Securities and Exchange Commission adopted new rule

and rule amendments under Section 204 of the Investment Advisers Act 011940 that

require all registered investment advisers to adopt codes of ethics The codes of ethics

must set forth standards of conduct expected of advisory personnel and address conflicts

that arise from personal trading by advisory personnel The rule and rule amendments are

intended to promote compliance with fiduciary standards by advisers and their personnel

The SEC also adopted conforming amendments to rule 7j- under the Investment

Company Act

The IAA strongly supports the ftindamental requirement that all investment

advisers adopt and implement written codes of ethics Since 1937 the IAA has endorsed

standards and principles that have emphasized an investment advisers fiduciary duty

The IAAs current standards state that investment advisers are fiduciaries and thereby

have the responsibility to render professional continuous and unbiased investment

advice Fiduciaries owe their clients duty of honesty good faith and fair dealing As

fiduciary an adviser must act at all times in the clients best interests and must avoid or

disclose conflicts of interests Codes of ethics emphasize and implement these

flmdamental principles within each firnt

In 1995 the IAA encouraged its member firms to adopt Code of Ethics that

would address among other things personal trading gifts the prohibition against the use

of inside information and other situations where there is possibility for conflicts of

interest At that time the IAA issued guidelines to assist its members in addressing the

personal trading aspects of such codes Guidelines on Personal Investing February 15

1995 We understand that many of our members have followed these guidelines in

establishing code of ethics and personal trading policies and procedures

In light of recent events including the SECs new rule and ongoing investigation

of abusive practices involving advisers to mutual funds the IAA has concluded that our

guidelines should be expanded and updated The IAA has prepared this Best Practices for

Investment Adviser Codes of Ethics Best Practices based on an extensive review of

the current codes of ethics arid policies and procedures of many investment advisers and

numerous discussions with IAA members and investment management professionals

These Best Practices are intended to provide guidelines and suggest best practices for an

adviser seeking to update revise or construct its own code of ethics appropriate to the

nature and size of its particular advisory business and the types of clients it serves The
Best Practices also address all of the provisions required by the SECs new rule

2004 Investment Adviser Association All Rights Reserved
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INTRODUCTION

An investment advisers code of ethics should set the tone for the conduct and

professionalism of the advisers employees officers and directors Because the ethical

culture of firm is of critical importance and must be supported at the highest levels of

the firm firms code of ethics should be approved or endorsed by senior management
For fund advisers the code must also be approved by boards of hinds advised by the

firm In addition the president or chief executive of an adviser may wish to append

cover letter to the code when circulated to employees to emphasize his or her views

regarding the importance of ethical conduct

code of ethics should be designed to

ci Protect the firms clients by deterring misconduct

Educate employees regarding the firms expectations and the Laws

governing their conduct

Remind employees that they are in position of trust and must act

with complete propriety at all times

Protect the reputation of the firm

Guard against violation of the securities laws and

ci Establish procedures for employees to follow so that advisers may
deterniine whether their employees are complying with the firms

ethical principles

Because of the educational component of code of ethics firms should strive to

draft their codes in plain English The more readable code is the more likely it is that

employees will be able to understand and comply with its precepts In addition the firm

should provide training and readily available resources for its employees to assist them in

understanding what conduct is or is not permissible

It is vitaUy important that firms tailor their codes ofethics to the business

structure clientele and nature of their own firms No single off-the-shelf set of

provisions will be appropriate for every adviser In addition the restrictions set forth in

the code should be reasonable and not create an unnecessary burden on employees

code of ethics should establish the firms expectations for its personnel and set

forth principles and standards for them to follow Specific procedures related to these

standards may be included in the code itself or in compliance manual Sonic firms

strongly prefer short simple code focused on core conduct while other advisers prefer

very comprehensive codes including or cross-referencing wide range of compliance

policies and procedures Each firm should assess its own structure and compliance

system in determining whether to include various policies and procedures in the code or
in its compliance manual or other documents While advisers may structure their codes of
ethics to best fit their organizations an adviser that puts various required provisions of

the code into multiple documents should ensure that all parts are integrated and
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understandable so that it is clear to employees that these docu.rnents together constitute

the firms cede of ethics

We set forth below the SECs required topics for an advisers code of ethics

additional MA- recommended best practices for code and related policies and

procedures and discussion of other provisions that firms may wish to consider including

in their codes where appropriate The required topics we cover locus solely on the

requirements under Investment Advisers Act rule 204A-l and Investment Company Act

rule 17j- These provisions are indicated by Required notation This document does

not and is not intended to cover code of ethics requirements imposed by the Sarbanes

Oxley Act of 2002

We recognize that there is enormous diversity within the investment advisory

profession and that every firm has unique characteristics and practices Accordingly i/us

document is not intended to set forth one-size-fits-all set ofpmvisions that allfirms

should implement Instead this document should be used as set ofguidelines that firms

may consider in crafting codes of ethics that serve their needs and fit their particular

circumstances

PART GENERAL PRIIJCIPLES

The IAA recommends that an advisers code of ethics includeageneral statement

of principles or the firms philosophy regarding ethics These principles should

emphasize the advisers overarching fiduciary duty to clients and the obligation of firm

personnel to uphold that fundamental duty

The general principles should at minimum include

The duty at all times to place the interests of clients first

The requirement that all personal securities transactions be conducted in

such manner as to be consistent with the code of ethics and to avoid any
actual or potential conflict of interest or any abuse of an employees

position of trust and responsibility

The principle that investment adviser personnel should not take

inappropriate advantage of their positions

The fiduciary principle that information concerning the identity of security

holdings and financial circumstances of clients is confidential and

The principle that indcpcndcnce in the investment decision-making

process is paramount

In addition some firms use the general principles to discuss the importance of the

firms reputation as well as principles of honesty integrity and professionalism We
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recommend that fimis also emphasize to all directors officers and employees that the

general principles discussed in this section govern all conduct whether or not the conduct

also is covered by more specific standards and procedures set forth below

Advisers may also wish to emphasize at the outset that failure to comply with the

firms code of ethics may result in disciplinary action including termination of

employment

PART SCOPE OF THE CODE

Understanding which compliance-related topics will be included in an advisers

code and which of the advisers officers directors and employees will be covered by all

or part of the code is essential to developing an appropriately structured code of ethics

Topics Addressed in the Code

In drafting its code of ethics an adviser needs to decide which topics should be

included in the code and which will be covered by other policies or procedures included

in the firm compliance manual/policies employee handbook or elsewhere In general

broad principle-based concepts addressed to the firms employees and emphasizing

fiduciary duty are appropriate for the code In addition the code is required to encourage

employees to comply with applicable federal securities laws while the requirements for

an advisers compliance procedures focus on the firms compliance with the Investment

Advisers Act and regulations thereunder

The vast majority of codes that we reviewed address securities-related conduct

and focus principally on fiduciary duty personal securities transactions insider trading

gifts and conflicts of interest Some of the other provisions that few firms included are

antitrust anti-money laundering compliance with copyright laws corporate

responsibility drug free workplace employment of former government employees

employment practices financial reporting health and safety in the workplace illegal

payments Foreign Corrupt Practices Act NASO regulations for dual registrants past

and current litigatiort press and media dealings Sarbanes-Oxley code of ethics sexual

harassment speaking engagements and termination of employment We understand that

most firms however address these non-securities-related issues in their employee

handbooks or in other policy and procedure compilations

Persons Covered by the Code

An investment adviser must designate the categories or sub-categories of persons

covered by an advisers code or portions of its code Rule 204A-l requires the code to

cover an advisers supervised persons subset of these supervised persons access

persons are required to comply with specific reporting requirements Required
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Supervised Persons include

Directors officers and partners of the adviser or other persons

occupying similar status or performing similar functions

Employees of the adviser and

Any other person who provides advice on behalf of the adviser and is

subject to the advisers supervision and control

An adviser may wish to specify additional categories of persons as supervised persons

or persons otherwise subject to the code including

Temporary workers

Consultants

Independent contractors

Certain employees of affiliates or

Particular persons designated by the chief compliance officer

Similarly an adviser where appropriate may also wish to clarify which persons

or types of persons are not subject to the code

Access Person includes any supervised person who
has access to nonpublic information regarding any clients purchase or

sale of securities or nonpublic information regarding the portfolio

holdings of any fund the adviser or its control affiliates manage or

is involved in making securities recommendations to clients or has

access to such recommendations that are nonpublic

If firms primary business is providing investment advice all of the firms

directors officers and partners are presumed to be access persons

Access Persons for Mutual Funds code of ethics for an adviser that manages

mutual fund must cover slightly different univcrsc of individuals including1

Directors officers and general partners of the adviser and

Advisory persons employees and certain control persons and their

employees who make participate in or obtain inlbrmation regarding

fund securities transactions or whose functions relate to the making of

recommendations with respect to fund transactions

Fund advisers may exempt from certain reporting provisions of the

code Fund directors who are not employees of the adviser and do not

have access to confidential information regarding client securities

transactions or recommendations

We have assumed for purposes of this code that the investment advisory firm is primarily in the business

of providing investment advice For find advisers not primarily in the business of advising finds or

advisory clients access persons only include directors officers genera partners or advisory persons

who make participate in or who obtain information regarding find transactions or whose functions relate

to the making of any recommendations with respect to firnd transaction

It
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Accordingly fund advisers should determine which persons employed by control

affiliates may have access to fund information and either designate those employees as

access persons or develop policies that prevent such control affiliate employees from

obtaining confidential fund information

Some firms choose to treat all employees as access persons particularly where the

nature or philosophy of the firm tends to expose large range of employees to client

information Firms may also consider extending compliance procedures to some group of

employees broader than access persons or to all employees

Family tvfembers For purposes of personal securities reporting requirements an

adviser should ensure that terms such as employee account supervised person
and access person are defined to also include the persons Immediate family including

any relative by blood or marriage living in the employees household and any account

in which he or she has direct or indirect beneficial interest such as trust Some firms

also include any other individuals living in the employees household Advisers may wish

to consider whether the scope of code provis ions other than those related to personal

securities transactions should extend beyond employees to their family menibers

Investment Personnel These Best Practices include few provisions that would

apply to subset of accesc persons EPOs private placements Accordingly we
recommend that advisers define an additional categoi-y of personnel in their codes who

make investment decisions for clients i.e portfolio managers who provide information

or advice to portfolio managers or who help execute and/or implement the portfolio

managers decision Such investment personnel could include for example portfolio

managers portfolio assistants securities analysts and traders This definition is needed

only if the adviser chooses not to apply these more restrictive provisions to all access

persons

Securities Covered by the Code

The lAS recommends that firms include definition of covered securities in

their codes The definition clarifies for employees what types of securities are covered by

various provisions of the code For example the definition may read

Covered Security means any stock bond future investment contract or any other

instrument that is considered security under the Investment Advisers Act The term

covered security is very broad and includes items you might not ordinarily think of as

securities such as

Options on securities on indexes and on currencies

All kinds of limited partnerships

Foreign unit trusts and foreign mutual funds and

Private investment funds hedge funds and investment clubs
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Covered Security does not include2

Direct obligations of the U.S government e.g. treasury securities

Bankers acceptances bank certificates of deposit commercial paper and

high quality short-term debt obligations including repurchase agreements

Shares issued by money market hinds

Shares of open-end mutual hinds that are not advised or sub-advised by

the firm or certain affiliates where applicable and

Shares issued by unit investment trusts that are invested exclusively in one

or more open-end hinds none of which are hinds advised or sub-advised

by the firm or certain affiliates where applicable

Some firms may not want to use this definition of covered security with respect

to every provision in the code because it includes within its scope hinds advised or sub-

advised by the firm For example the new rule requires that access persons submit

reports with respect to transactions in mutual funds advised or sub-advised by the firm

but firm that voluntarily requires pre-clearance of transactions may decide not to

include shares of mutual funds it advises or sub-advises in such procedures In that case

the firm should include two separate definitional terms in this section e.g.1 covered

securities which would exclude all open-end mutual funds and reportable securities

or reportabIe funds for use in sections applicable to transactions in funds advised or

sub-advised by the firm Firms that advise many funds or whose employees will have to

report regarding funds advised by affiliates may wish to attach list of such funds to

assist employees in understanding their obligations

In addition advisers often include in their codes broader glossary of important

terms used in the code such as accounts beneficial interest covered funds
access persons supervised persons investment persons and investment control

Advisers that include such broader glossary should consider placing it at the back of the

code so that employees are not immediately confronted by daunting list of legalistic

terms Finally some firmsinclude provision in their code regarding application of the

various personal securities transaction rules to the firms own retirement plan subject to

any ERISA considerations

PART STANDARDS OF BUSINESS CONDUCT

The new rule 204A-l requires codes to include standards of business conduct that

the firm requires of its silpervised persons which must reflect the firms and its

supervised persons fiduciary obligations Required This section sets forth potential

categories of topics that could be included in an advisers business conduct standards

These categories combine legal requirements with suggested practices that may not be

necessary or appropriate for all advisory firnis Firms should tailor any policies to their

own unique characteristics and clientele

These exceptions from the tern covered security are expressly excluded from the reporting

requirements of new rule 204A-1 These exceptions are also pezniitted by Investment Company Act rule

7j-
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A. Compliance with Laws and Regulations The code should provide that supervised

persons must comply with applicable federal securities laws Required

As part of this requirement the code should spec ifS that supervised persons are

not permitted in connection with the purchase or sale directly or indirectly of

security held or to be acquired by client

To defraud such client in any manner

To mislead such client including by making statement that omits material

facts

To engage in any act practice or course of conduct which operates or would

operate as fraud or deceit upon such client

To engage in any manipulative practice with respect to such client or

To engage in any manipulative practice with respect to securities including

price manipulation

Advisers should consider whether to specifically discuss other federal securities

laws that may be applicable to their supervised persons

Note Regulation S-P privacy requirements and anti-money laundering

requirements imposed on mutual funds and proposed for investment advisers

are considered to be federal securities laws

Conflicts of Interest The code should provide that as fiduciary the firm has an

affirmative duty of care loyalty honesty and good faith to act in the best interests of

its clients Compliance with this duty can be achieved by trying to avoid conflicts of

interest and by fully disclosing all material facts concerning any conflict that does

arise with respect to any client In addition firmsmay wish to impose higher

standard by providing that individuals subject to the code must try to avoid situations

that have even the appearance of conflict or impropriety

Conflicts Among Client Interests Conflicts of interest may arise where the firm or

its supervised persons have reason to favor the interests of one client over another

client e.g larger accounts over smaller accounts accounts compensated by

performance fees over accounts not so compensated accounts in which

employees have made material personal investments accounts of close friends or

relatives of supervised persons The LAA recommends that the code specifically

prohibit inappropriate favoritism of one client over another client that would

constitute breath of fiduciary duty Advisers should include in the code or

elsewhere procedures designed to address such conflicts
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Competing with Client Trades The LAA recommends that the code prohibit

access persons from using knowledge about pending or cun-erttly considered

securities transactions for clients to profit personally directly or indirectly as

result of such transactions including by purchasing or selling such securities

Conflicts raised by personal securities transactions also are addressed more

specifically in section below

Other Potential Conflicts Provisions Advisers may wish to consider the

following additional types of conflicts provisions

Disclosure ofpersonal interest Many advisers prohibit investment personnel
from recommending implementing or considering any securities transaction

for client without having disclosed any material beneficial ownership
business or personal relationship or other material interest in the issuer or its

affiliates to an appropriate designated person e.g the chief investment

officer or with respect to the chief investment officers interests another

designated senior officer If such designated person deems the disclosed

interest to present material conflict the investment personnel may not

participate in any decision-making process regarding the securities of that

issuer

Note This provision would apply in addition to the flrnis quarterly and

annual personal securities reporting requirements

Research Analysts if research analyst has material interest in an issuer

the firm may wish to assign different analyst to cover the issuer

Referrals/Brokerage Although already addressed in separate policies and

procedures advisers may wish to include in the code itself provision

requiring supervised persons to act in the best interests of the finns clients

regarding execution and other costs paid by clients for brokerage services As

part of this principle the code would remind supervised persons to strictly

adhere to the firms policies and procedures regarding brokeragc including

allocation best execution soft dollars and directed brokerage Such policies

and procedures generally are too detailed to be included in the code but may
be cross-referenced

Vendors and Suppliers Some advisers include provision in their codes

requiring supervised persons to disclose any personal investments or other

interests in vendors or suppliers with respect to which the person negotiates or

makes decisions on behalf of the firm Firms with this type of provision in

their code generally prohibit supervised persons with such interests from

negotiating or making decisions regarding the firms business with those

companies

12

CGO4IS



No Transactions with Clients few advisers include provision specifically

stating that supervised persons are not permitted to knowingly sell to or

purchase from client any security or other property except securities issued

by the client

Insider Trading Codes of ethics should include provision prohibiting supervised

persons from trading either personally or on behalf of others while in possession of

material nonpublic information The provision should also prohibit personnel from

communicating material nonpublic information to others in violation of the law The
code should either include the firms insider trading policies and procedures or cross

reference these policies and procedures

Penalties Advisers that have separate insider trading policies and procedures may
wish to include discussion of potential insider trading penalties in the code

itself including civil injunctions permanent bars from employment in the

securities industry civil penalties up to three times the profits made or losses

avoided criminal fines and jail sentences Advisers may also wish to emphasize
that although access persons are most likely to come in contact with material

nonpublic information the prohibition on insider trading and potential sanctions

apply to all employees officers and directors

Special Procedures Advisers must tailor their insider trading policies to the

circumstances of their firmtheir employees and their clients For example firm

that permits employees to serve on the boards of public companies or on creditors

committees may require special procedures Similarly firms with clients that are

publicly traded companies or clients who are insiders at public companies may
need additional cautionary provisions in their codes Advisers should consider

information provided not only by insiders but also by paid consultants and other

third parties in drafting their policies and procedures

Material Nonpublic Information Advisers should note the SECs position that the

term material nonpublic infbrmation relates not only to issuers but also to the

advisers securities recommendations and client securities holdings and

transactions

Personal Securities Transactions Codes of ethics should include provision

requiring all access persons strictly to comply with the firms policies and procedures

regarding personal securities transactions Some firms maintain separate persona
securities transactions policy Others include the policy within the code of ethics The
IAA recommends the following provisions for firms personal securities

transactions policy

13

CG0416



Initial Public Offerings Prohibition The IAA recommends that codes of ethics

prohibit investment personnel from acquiring any securities in an initial pub rn

offering in order to preclude any possibility of their profiting improperly from

their positions with an adviser

Note The SECs rule requires pre-clearance of an access person

participation in IPOs Required For simplicity firm may wish to prohibit

all access persons from participating in IPOs rather than requiring pre
clearance for access persons who are not also investment personnel

Sole Proprietors The SEC rule exempts firms with only one access person

from the IPO pm-clearance requirement

Limited or Private Offerings Pre-Clearance The rule mandates that codes of

ethics require express prior approval of any acquisition of securities by access

persons in limited offering e.g private placement Required The JAA
recommends that this prior approval take into account among other factors

whether the investment opportunity should be reserved for clients and whether

the opportunity is being offered to an individual by virtue of his or her position

with the adviser

The IAA further recommends that investment personnel who have been

authorized to acquire securities in private placement should be required to

disclose that investment when they play part in any clients subsequent

consideration of an investment in the issuer and

In such circumstances the decision to purchase securities of the issuer for the

client should be made either by another employee or at minimum should be

subject to an independent review by investment personnel with no personal

interest in the issuer

The new rule exempts firms with only one access person from the pre
clearance requirement for limited offerings

Blackout Periods The IAA recommends that codes of ethics prohibit any access

person from executing securities transaction on day during which any client

has pending buy or sell order in the same or related security until that

order is executed or withdrawn The fAA recommends that advisers consider an

additional prohibition on purchase or sale by access persons or investment

personnel of security within so-called blackout period i.e prescribed

number of calendar days before and after client trades iii that security

The IAA recognizes that policies on blackout periods the length of such

periods and the persons or categories of persons to whom they apply will vary

to meet the particular nature and practices of individual firms
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Some firms provide exemptions from the blackout period for certain types of

transactions that do not present the potential for conflicts of interest including

those set forth in Part section A.3 below

Some firms have separate blackout period that applies when an analyst

changes his or her recommendation

Short-Term Trading The IAA recommends that advisers restrict short-term

trading by investment personnel Any profits realized on prohibited short-term

trades should be required to be disgorged

Duration The duration of ban on short-term trading is policy matter for

each firmCommon durations for non-fund advisers are 30 days and 60 days

Persons Covered Depending on the size and nature of the firm the adviser

may wish to consider extending this prohibition to access persons or all

supervised persons

Securities covered Some advisers prohibit short-term trading only wuh

respect to securities held in client accounts

Fund Advisers The IAA recommends that investment advisory firmsthat

advise or sub-advise mutual funds either define the securities transactions

covered by the code to include transactions in mutual funds advised by the

adviser or certain affiliates or sub-advised by the adviser expressly

prohibit access persons from engaging in short-term trading in mutual funds

advised by the firm or its affiliates or sub-advised by the firm or require

pre-clearance of access persons redemptions or exchanges of the advisers

funds or sub-advised funds within 30 days of purchase

Note This type of provision is recommended to deter and/or monitor for

any market timing by fund adviser employees in addition to the

reporting requirements set forth in Part 4.A below

Miscellaneous Restrictions Advisers may wish to consider some of the following

additional restrictions

Margin Accounts Some advisers discourage or prohibit their personnel from

purchasing securities on margin

Short Sales Some advisers generally prohibit their personnel from selling any

security short except for short sales against the box Alternately some
advisers prohibit short sales in any security that is owned by any client of the

firm

Options and Futures Options and futures are covered securities subject to all

sections of the code Some advisers impose additional restrictions on
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transactions involving puts calls straddles options or fUtures either generally

or with rcspcct to options or futures related to securities held by clients of the

firm

Limit Orders Some firmsprohibit access persons from placing good until

cancelled order or any limit order other than same-day limit order

Signficant Holdings few firms prohibit their investment personnel from

holding more than specified percentage of the outstanding securities of one

company without disclosure or approval by the chief compliance

officer or other designated person

Restricted List Some firms maintain list of securities that the firm is

analyzing or considering for client transactions and prohibit their access

persons from personal trading in those securities

Frequent Trading in addition to prohibiting short-term trading in the same

security some firms explicitly discourage frequent trading in general because

it may be potential distraction from servicing clients

Gifts and Intertainment The LAA recommends that codes of ethics contain the

following types of provisions regarding gifts and entertainment

General Statement conflict of interest occurs when the personal interests of

employees interfere or could potentially interfere with their responsibilities to the

firm and its clients The overriding principle is that supervised persons should no
accept inappropriate gifis favors entertainment special accommodations or

oilier things of material value that could influence their decision-making or ma/ce

them feel beholden to person orfirm Similarly supervised persons should not

offer gifts favors entertainment or other things of value that could be viewed as

overly generous or aimed at influencing decision-making or making client feel

beholden to the firm or the supervised pei sun

Note This general principle applies in addition to the more specific guidelines

set forth below

Gjfts No supervised person may receive any gift service or other thing of more
than de mitt/mis value from any person or entity that does business with or on

behalf of the adviser No supervised person may give or offer any gift of more
than de minimis value to existing clients prospective clients or any entity that

does business with or on behalf of the adviser without pre-approval by the chief

compliance officer

Cask No supervised person may give or accept cash gifts or cash equivalents to

or from client prospective client or any entity that does business with or on

behalf of the adviser
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Entertainment No supervised person may provide or accept extravagant or

excessive entertainment to or from clicnt prospective client or any person or

entity that does or seeks to do business with or on behalf of the adviser

Supervised persons may provide or accept business entertainment event such as

dinner or sporting event of reasonable value if the person or entity providing

the entertainment is present

Additional Provisions Some firms include provisions that provide additional

specificity regarding gifts and entertainment Firms may wish to consider

including some of the following types of provisions in their code where

appropriate

SpecUic Dc vfinimis Advisers may wish to delineate de minimis value for

gifts or entertainment in their codes of ethics The specific amount may vary

depending on the nature and location of the firm and its clients Firms that are

dual registrants sometimes use $100 gift de minimis for all employees based

on NASD rules

Fre-Clearance Some firms require pit-clearance of business entertainment

events exceeding specified amount in value or of certain type e.g offer

of travel expenses or hotel accommodations or to certain categories of

persons e.g. government officials

Reporting Some firms require quarterly reporting of gifts and entertainment

received by certain categories of personnel Some firms also keep logs of gifts

and entertainment provided and received

Solicited Gfis Some firms expressly prohibit employees from soliciting for

themselves or the firm gifts or anything of value Some policies express this

concept in terms of prohibition on supervised persons using his or her

position with the firm to obtain anything of value from client supplier

person to whom the employee refers business or any other entity with which

the firm does business

Appropriate Circumstances Some firms specifically list acceptable types of

gifts and entertainment and/or specify that receipt of entertainment is

acceptable if the expenses would have been paid as firm business expense

Some firms clarify that discounts and rebates on merchandise or services are

appropriate only where they do not exceed those available for other

customers

Referrals Some policies include provision that supervised persons may not

make referrals to clients e.g of accountants attorneys or the like ifthe

supervised person expects to benefit in any way

Government Officials Firms that engage in certain types of business such as

managing state or municipal pension funds may want to include special
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provisions regarding government officials For example the code may make

employees aware that certain laws or rules in various jurisdictions may
prohibit or limit gifts or entertainment extended to public officials See also

subsection 5.b above

Political and Charitable Contributions The fAA recommends that any investment

adviser that provides investment supervisory services to government entities or that

seeks to provide such services prohibit employees from making political

contributions for the purpose of obtaining or retaining advisory contracts with

government entities In addition an adviser should prohibit its supervised persons
from considering the advisers current or anticipated business relationships as factor

in soliciting political or charitable donations For more information see fAAs Best

Practice Pay-to-Play Guidelines for Adviser Codes of Ethics May 15 2000

Confidentiality All confidentiality provisions should start with the basic fiduciary

premise that information concerning the identity of security holdings and financial

circumstances of clients is confidential

Firm Duties The IAA recommends that codes include provision stating that the

adviser must keep all information about clients including former clients in strict

confidence including the clients identity unless the client consents the clients

financial circumstances the clients security holdings and advice furnished to the

client by the firm

Supervised Persons Duties As part of or in addition to insider trading

procedures an adviser should prohibit supervised persons from disclosing to

persons outside the firm any material nonpublic information about any client the

securities investments made by the firm on behalf of client information about

contemplated securities transactions or information regarding the firms trading

strategies except as required to effectuate securities transactions on behalf of

client or for other legitimate business purposes

Disclosure of Holdings Some firms include provision in their code that

governs the timing of the firms disclosure of fUnd or model portfolio holdings
to clients consultants or prospective clients upon request Such provision is

designed to ensure that some clients are not able to receive such information

earlier than other clients and to ensure that the information is no longer
material in the sense of affecting the firms trading strategies firm may also

require consultants to abide by confidentiality agreement and stipulation not

to trade on the information provided

internal Walls Depending on the size and nature of the firm firm may wish to

prohibit access persons from disclosing nonpublic information concerning clients

or securities transactions to non-access persons within the firm Similarly firm

with affiliates may include provision prohibiting supervised persons from
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sharing information with persons employed by affiliated entities except for

legitimate business purposes

Physical Security few firms discuss the physical security of nonpublic

information in this section For example policy might state that flies containing

material nonpublic information should be sealed and access to computer flies

containing such information should be restricted

Regulation S-P few firms also expressly cross-reference their Regulation S-P

privacy policy under the confidentiality section Such provision would mandate

that supervised persons comply with the firms privacy policy which the firm

could attach to or reference in the code

Note Regulation S-P covers only subset of an advisers confidentiality

standards Regulation S-P applies only to natural persons and only to personal

information An advisers fiduciary duty to keep client information

confidential extends to all of the flrm1s clients and information

Fl Service on Board of Directors The MA recommends that codes of ethics set out

the circumstances under which investment personnel may serve on boards of directors

of publicly traded companies Because of the high potential for conflicts of interest

nd insider trading problems such situations should be carefully scrutinized and

subject to prior approval In the relatively small number of instances in which board

service is authorized investment personnel serving as directors nonnally should be

isolated through information barriers or other procedures from those making
investment decisions regarding the issuer

Ban Some advisers state more strongly that they prohibit supervised persons from

serving as directors of public companies and state that exceptions will be made

only when in the best interests of the firm and its clients

Private Company Going Public Some firms include provision that director of

private company may he required to resign either immediately or at the end of

the current term if the company goes public during his or her term as director

Other Outside Activities In addition to addressing service on boards of publicly

traded companies many firms have provisions addressing the following issues

GeneraL The firm may discourage supervised persons from engaging in outside

business or investment activities that may interfere with their duties with the

firm Some firms prohibit supervised persons from maintaining any outside

business affiliations including directorships of private companies consulting

engagements or publiclcharitable positions without the prior written approval

of the appropriate officer at the firm
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Fiduciary Appointments FiTms ofien require that supervised persons obtain firm

approval before accepting an executorship trusteeship or power of attorney

other than with respect to family member With respect to fiduciary

appointments on behalf of family members some firms require disclosure at the

inception of the relationship

Creditors Committees Some firms prohibit supervised person from serving on

creditors committee except as approved by the firm as part of the persons

employment duties

Disclosure Regardless of whether an activity is speci flcally addressed in the

code supervised persons should disclose any personal interest that might

presentaconflict of interest or harm the reputation of the firm

Marketing and Promotional Activities The IAA recommends that the code include

provision reminding supervised persons that all oral and written statements

including those made to clients prospective clients their representatives or the

media must be professional accurate balanced and not misleading in any way
Firms may wish to cross-reference the advertising section oftheir compliance

manuals Many advisers also require pre-clearance for promotional materials either

in their codes or in separate compliance policks and procedures

PART COMPLIANCE PROCEDURES

The IAA suggests the following compliance procedures to implement firms

codes of ethics Some firmsmay include these provisions in the code itself while others

may wish to include them in separate compliance policies and procedures Firms may
wish to consider extending these procedures to some group of employees broader than

access persons or to all employees

Personal Securities Transaction Procednres and Reporting

Pre-Clearance Procedures The IAA recommends that access persons be required

to obtain pre-clearance for transactions in covered securities as defined by the

firm The pre-clearance requirements and associated procedures should be

reasonably designed to identify any prohibition or limitation applicable to

proposed investment Pre-c learance procedures typically include

standard form to be submitted by the requesting access persons containing

all relevant information about the proposed transaction

The time that pre-clearance expires e.g same business day 48 hours etc
Note that advisers with non-U.S offices may find that pre-clearance needs to

be extended to accommodate the different hours of non-U.S markets

20

CG 0423



Designation of chief compliance officer or other person to authorize requested

transactions

Designation of individual responsible for authorizing transactions of the chief

compliance officer or other person that authorizes transactions and

Documentation of the authorization including time and signature of

authorizing individual

Procedures should include monitoring of personal investment activity of access

persons and others who havc bccn granted pre-clearance For example post-trade reports

or duplicate confirmations should be checked against the log or file of pre-clearance

approvals

Reporting Requirements

Holdings Reports The code must require access persons to submit to the chief

compliance officer or other person designated in the code report of all

holdings in covered/reportable securities within 10 days of becoming an

access person and thereafter on an annual basis Required The holdings

report must include the title and exchange ticker symbol or CUSIP

number type of security number of shares and prinripal amount if
applicable of each reportable security in which the access person has any
direct or indirect beneficial ownership ii the name of any broker dealer or

bank with which the access person maintains an account in which any
securities are held for the access persons direct or indirect benefit and iii

the date the report is submitted Required

Note Most firms supply their access persons with initial and annual

holdings report forms indicating the information required in lieu of

specif3eing the content of the reports in the code itself These forms often

include certifications as to thc completeness and accuracy of the

information provided

Current information The information supplied must be current as of

date no more than 45 days before the annual report is submitted For

new access persons the information must be current as of date no

more than 45 days before the person became an access person

Account ideniqier In addition to the required items listed above some
firms require their access persons to include specific account numbers or

identifiers in their holdings reports

Quarterly Transaction Reports The code must require access persons to

submit to the chief compliance officer or other person designated in the code
transaction reports no later than 30 days after the end of each calendar quarter

covering all transactions in covered/reportable securities during the quarter
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Required The transaction reports must include information about each

transaction involving reportable security in which the access person had or

as result of the transaction acquired any direct or indirect beneficial

ownership The reports must include the date of the transaction the title

and exchange ticker symbol or CUSIP number the interest rate and maturity

date if applicable the number of shares and the principal amount if

applicable of each reportable security involved ii the nature of the

transaction e.g purchase sale iii the price of the security at which the

transaction was effected iv the name of the broker dealer or bank with or

through which the transaction was effected and the date the report is

submitted Required

Note Again most firms provide access persons with quarterly

transaction report forms in lieu of listing the required content of the

reports ii the code Some firms require this information on monthly

basis

Quarterly Brokerage Account Reports Fund advisers must include in their

codes provision requiring access persons to disclose the following

information about any account opened during the quarter containing securities

held for the direct or indirect benefit of the access person the name of the

brokcr dealer or bank with whom the access person established the account

ii the date the account was established and iii the date the report is

submitted Required for fund advisers

Note The IAA recommends that non-find advisers require access

persons to disclose all securities accounts to the chief compliance officer

or other designated person

Confidentiality of Reports Some firms include provision assuring access

persons that their transactions and holdings reports will be maintained in

confidence except to the extent necessary to implement and enforce the

provisions of the code or to comply with requests for information from

government agencies

Exempt Transactions

Reporting Exemptions Under the rule an advisers code need not require an

access person to submit

Any report with respect to securities held in accounts over which the

access person has no direct or indirect influence or control

Note With respect to access persons who have accounts managed by
investment advisers on discretionary basis firms may wish to

require reporting but not pre-clearance for monitoring purposes
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Transaction report With respect to transactions effected pursuant to an

automatic investment plan

Mote This exemption includes dividend reinvestment plans

transaction report if the report would duplicate information contained

in broker trade confirmations or account statements that the firm holds in

its records so long as the finn receives the confirmations or statements

no later than 30 days after the end of the applicable calendar quarter and

Any transaction or holding report if the firm has only one access person
so long as the finn maintains records olthe information otherwise

required to be reported under the rule

Pre-Clearance Exemptions Firms that require pre-clearance of access

persons personal securities transactions include some or all of the following

types of exemptions from pre-clearance but not from reporting requirements

Purchases or sales over which an access person has 110 direct Or indirect

influence or control the corollary ofai above

Purchases or sales pursuant to an automatic investment plan the
corollary ofaii above

Purchases effected upon exercise of rights issued by an issuer pro vata to

all holders of class of its securities to the extent such rights were

acquired from such issuers and sales of such rights so acquired

Acquisition of securities through stock dividends dividend

reinvestments stock splits reverse stock splits mergers consolidations

spin-offs and other similar corporate reorganizations or distributions

generally applicable to all holders of the same class of securities

Open end investment company shares other than shares of investment

companies advised by lie firm or its affiliates or sub-advised by the

firm

Certain closed-end index fimds

Unit investment trusts

Exchange traded funds that are based on broad-based securities index
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Futures and options on currencies or an broad-based securities index

10 Transactions in certain types of debt secunties e.g municipal bonds

where the firm is an equity-only adviser or other similar circumstances

where conflicts of interest would not arise

Other non-volitional events such as assignment of options or exercise of

an option at expiration or

12 Dc mhwnis transactions in large-cap securities

The transaction parameters set forth by firms for these exemptions

are varied Most firms specify market capitalization for issuers in

conjunction with specified limit on the number of shares involved

in the transaction e.g no more than 1000 shares in issuer with

market capitalization of $10 billion or greater in one-month

period

The de mm/mis parameters will vary depending on the size of the

finn the nature of its business its investment strategy and whether

thc size of client transactions involves market-moving potential

Other exemptions Many advisers use the pre-clearance exemptions listed

above for other personal trading restrictions such as blackout periods and

short-term trading restrictions Some advisers that sponsor unregistered funds

and that allow employees and principals to invest in those funds exempt trades

in those unregistered funds from pre-clearance and other personal trading

restrictions

Dtpliccae Brokerage Confirmations and Statements The LkA recommends that

advisers codes require access persons to direct their brokers to provide to the

chief compliance officer or other designated compliance official on timely

hasis duplicate copies of confirmations of all personal securities transactions and

copies of periodic statements for all securities accounts Finns may wish to permit

their access persons to use such duplicate brokerage confirmations and account

statements in lieu of submitting their quarterly transaction reports provided that

all of the required information is contained in those confirmations and statements

Designated Brokerage Accounts Some advisers particularly larger firms require

their employees to maintain their personal brokerage and trading accounts with

firm-designated broker or limit the number of brokers employees may use Other

firms require employees to obtain permission or provide prior notice before

opening new account Some fund advisers where feasible may wish to prohibit

their access persons from buying shares of mutual funds advised or subadvised by
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the adviser through oninibus accounts and requiring access persons to buy such

shares directly from the finds transfer agent

Monitoring ofPersonal Securities Transactions Advisers are required to review

personal securities transactions and holdings reports periodically Required The

IAA recommends the following procedures to implement this requirement

The firm should designate an individual or position that is responsible for

reviewing and monitoring personal securities transactions and trading patterns

of access persons Reviewer

The firm should designate an individual or position that is responsible for

reviewing and monitoring the personal securities transactions of the Reviewer

and for taking on the responsibilities of the Reviewer in the Reviewers

absence

Advisers should consider including written procedure for the Reviewer to

follow should the Reviewer become aware of potential violations ofthe code

Advisers should consider excluding specific monitoring and reviewing

procedures from the code itself Overly specific detail regarding these

procedures may provide an opportunity for wrongdoer to evade detiction

However the SEC has suggested that review of personal securities holding

and transaction reports include

An assessment of whether the access person followed any required

internal procedures such as pre-clearance

Comparison of personal trading to any restricted lists

An assessment of whether the access person is trading for his or her own

account in the same securities he or she is trading for clients and if so
whether the clients are receiving terms as favorable as the access person

takes for him or herself

Periodically analyzing the access persons trading for patterns that may
indicate abuse including market timing arid

An investigation of any substantial disparities between the percentage of

trades that are profitable when the access person trades for his or her

own account and the percentage that are profitable when he or she places

trades for clients

Pre-Clearauce and Reporting of Gifts and Outside Activities Finns that choose to

include pre-clearance procedures for gifts entertainment donations outside

directorships or other activities should include procedures similar to those suggested
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for personal securities transactions e.g designation of authorizing

individual/committee documentation and so forth Similarly firmsthat choose to

require reporting of gifts entertainment and donations should provide forms or

specifications for their employees as well as guidance on frequency of reporting

Such firms should also set forth procedures for review and analysis of the reports

received

Certification of Compliance

initial Certflcation The firm is required to provide all supervised persons with

copy of the code The IAA recommends that advisers require all supervised

persons to certify in writing that they have received copy of the code
read and understand all provisions of the code and agreed to comply with the

terms of the code Acknowledgement of receipt of code required

Acknowledgement ofAmendinents The advisory firm must provide supervised

persons with any amendments to the code and supervised persons should submit

written acknowledgement that they have received read and understood the

amendments to the code Acknowledgement of receipt of amendments

required

Note The SEC rule requires that supervised persons receive any amcndmcnts

to the code Accordingly to avoid inundating employees firmsmay wish to

reserve technical amendments to include in the annual process or to include

with any material amendments In addition firms may wish to use titles or

positions instead of specific names in the code

Attention to changes Rather than simply distribute the amended code the

adviser should bring important changes to the attention of employees

Annual Certflcation The IAA recommends that all supervised persons annually

certitSy that they have read understood and complied with the codc of ethics In

addition firms may wish more specifically to require the certification to include

representation that the supervised person has made all of the reports required by

the code and has not engaged in any prohibited conduct Conversely if the

employee is unable to make such representation the firm should requ ire the

employee to self-report any violations

Note As part of the annual code of ethics certification few firms also

require supervised persons to certify annually that they are not subject to any

of the disciplinary events listed in Item 11 of Form ADV Part

PART RECORDKEEPING

Advisers may wish to include recordkeeping provisions relevant to the code in the

code itself as well as ira any separate recordkeeping policies and procedures in the firms
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compliance manual If so the codes recordkeeping provision should state that the firm

will maintain the following records in readily accessible place Required records

copy of each code that has been in effect at any time during the past five

years

record of any violation of the code and any action taken as result of such

violation fbr five years from the end of the fiscal year in which the violation

occurred

record of all written acknowledgements of receipt of the code and

amendments for each person who is currently or within the past five years

was supervised person

These records must be kept for five years after the individual ceases to be

supervised person of the firm

Holdings and transactions reports made pursuant to the code including any

brokerage confirmation and account statements made in lieu of these reports

list olthe names of persons who are currently or within the past five years

were access persons

Firms may wish to consider maintaining list of investment personnel as

well

record of any decision and supporting reasons for approving the acquisition

of securities by access persons in limited offerings for at least five years after

the end of the fiscal year in which approval was granted

Note Firms that rcquire pre-approval of access persons investments in

IPOs rather than prohibiting such investments would also be required to

maintain records of such approvals

Other approvals The IAA recommends that firmsconsider maintaining
records of any decisions that grant employees or access persons waiver

from or exception to the code

Fund advisers must also maintain

record of pcrsons responsible for reviewing access persons reports

currently or during the last five years and

copy of reports provided to the fiinds board of directors regarding the coda

27

GG 0430



PART FORM ADY DISCLOSURE

The SECs new rule requires advisers to include on Schedule of Form ADV
Part II description of the finns code and to state that the firm will provide copy of the

code to any client or prospective client upon request Required Advisers should take

care to review and update the firms Part II disclosure in connection with making
amendments to the code

PART ADMINISTRATION AND ENFORCEMENT OF THE CODE

Training and Education Advisers should consider designating the individual or

position responsible for training and educating supcrviscd persons regarding the code
Advisers should also consider stating in the code that training will occur periodically

and that all supervised persons are required to attend any training sessions or read any

applicable materials

Annual Review The code should req uire the chief compliance officer to review at

least annually the adequacy of the code arid the effectiveness of its implementation

Note Because the code of ethics is part of firms overall compliance program
this review is required by tnvestment Advisers Act rule 2064-7 the compliance

program rule Fund advisers should also coordinate this review with the

comp lance program review required by Investment Company Act rule 8a

Board Approval Fund Advisers Fund advisers are required to have their codes

approved by the board of directors of any mutual fUnds they advise or sub-advise

Any material amendments to the code must also be approved by the board Required
by Investment Company Act rule 17j-1

Note Fund advisers may wish to coordinate board approval of their codes with

the compliance program approval required by Investment Company Act rule 38a-

Report to Board Fund Advisers Fund advisers are required to provide an annual

written report to the board of the directors of the fUnds they advise or sub-advise that

describes any issues arising under the code since the last report including information

about material violations of the code and sanctions imposed in response to such

violations The report must include discussion of whether any waivers that might be

considered important by the board were granted during the period The report must

also certify that the adviser has adopted procedures reasonably necessary to prevent

access persons from violating the code Required by Investment Company Act

rule t7j-1

Note Fund advisers may wish to coordinate this report with the annual

compliance program report required by Investment Company Act rule 38a-1
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IL Report to Senior Management All Advisers Depending on the size and structure

of the firm an adviser should consider requiring the chief compliance officer to report

to senior management regarding his other annual review ofthe code and to bring

material violations to the attention of senior management

Note If the chief compliance officer isamernber of senior management this

provision may be less appropriate

Reporting Violations The code must require all supervised persons to report
violations of the firms code olethics promptly to the chief compliance officer or

other appropriate personnel designated in the code provided the chief compliance
officer also receives reports of all violations Required

Confidentiality Advisers may wish to state that such reports will be treated

confidentially to the extent permitted by law and investigated promptly and

appropriately Similarly advisers may permit reports to be submitted

anonymously

Alternate Designee Advisers should consider designating an alternate person to

whom employees may report violations in case the chief compliance officer or

other primary designee is involved in the violation or is unreachable

Types of Reporting Advisers may also wish to illustrate for supervised persons
the types of reporting requfted such as noncompliance with applicable laws
rules and regulations fraud or illegal acts involving any aspect of the firms

business material misstatements in regulatory filings internal books and records

clients records or reports activity that is harmful to clients including fund

shareholders and deviations from required controls and procedures that safeguard

clients and the firm

Advice of CounseL Advisers may wish to encourage their supervised persons to

seek advice from the legal department with respect to any action or transaction

which may violate the code and to refrain from any action or transaction with

might lead to the appearance of violation

Apparent Violations Advisers may consider requiring supervised persons to

report apparent or suspected violations in addition to actual or known
violations ofthe code

Retaliation Advisers may wish specifically to state that retaliation against an

individual who reports violation is prohibited and constitutes further violation

oldie code

Sanctions The 1AA recommends that the code warn supervised persons that any
violation of the code may result in any disciplinary action that designated person or

group e.g chief compliance officer compliance committee deems appropriate
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including but not limited to warning fines disgorgement suspension demotion or

termination of employment In addition to sanctions violations may result in referral

to civil or criminal authorities where appropriate

Further Information Regarding the Code The IAA suggests that the code provide
information about where supervised persons may turn for additional information

about the code or any other ethics-related questions Advisers may wish to provide
names and contact information of individuals such as the chief compliance officer or

members of an ethics or compliance committee or information about written

resources

July 20 2004
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r-a
Custodian _______________________ Account

Social Security/Tax ID Number Primary

Physical Address Jlcas_

Mailing Address

City9 _______________ ___________

Phon Hu52S ____________
E-mail __________________________________

Account type

individual taxable IRA/IRA Rollover SEP

Account types listed below must enclose Plan Document Partnership Agreement Corporate Resolution Trust

Documentation and/or Authorized Signature List

Irrevocable Trust Profit Sharing

Revocable Trust Money Purchase

Public Employee Defined Benefit

Corporation taxable Limited Liability Company

El Corporation Partnership

Non-Profit Corporation

Initial Investment Cash $_____________ or Casb/Securities $_____________

Please list all securities with cusip or ticker symbol purchase date and cost basis on Exhibit

Anticipated contributions $___________ Monthly OQuarterly UAnnually None

Anticipated withdrawals $___________ Monthly OQuarterly DAnnually None

CONFIDENTIAL CLIENT PROFILE

Account Information

Answer all questions that apply

Account title legal title as listed on investment management agreement

Secondary ____________________

II cm

State
NJ\I Zip_______

Fax fl HoP-Lo

Endowment

Foundation

Taft-Hartley

401k
Other
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CONFIDENTIAL CLIENT PROFILE

Investment Objectives

For accounts

What percentage of your total irvestable assets will WESPAC Advisors be managing

eg stocks bonds jf

How long will these funds be committed to the stated purpose

Less than years 35 years 10 years 10 years or more

State of legal residence __________________________________________________

Please complete the following for all accounts except corporation if corporate proceed to page

Date of birth -43 Spouses date of birth ___________________

Occupation Pa4-_iac oc__s
What year did you start your current occupdtion Projected retirement age

AC
Spouses Occupation -tcL ca.-J-Q OtrI --n_Qi.cty t\

What year did your spose start current occupation ______ Projected retirement age ____

Annual income combined if joint account Check which applies

10 Are you subject to please check all that apply and indicate porcentages

Stätax Alternative minimum tax _____

11 Marginal federal income tax bracket 35
12 Primary source of income Occupation .jnvestments Retirement funds

13 u.s citizen lYes No If no non-resident alien Yes No

U.S taxes $es El No

14 Net worth excluding primary residence

15 SpouselDependent

For taxable accounts please complete the following ii nontaxable proceed to question 12

Name Age Relationship
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Wespac Advisors LLC Asset Management Services

Investment Policy Questionnaire

Introduction

The following series of questions are designed to develop better understanding of your

tolerance for investment risk

Understanding your tolerance for investment risk relative to your investment return expectations

is an important first step in designing portfolio

The answers you select will indicate your comfort level with investment risk and your ability to

withstand it

Please carefully consider each question and select the answer that most closely fits your current

situation

Consultation with your Investment Advisor while filling out this form is key to developing

recommended portfolio that fits your comfort level and is appropriate to reach your financial

goals

Instructions for completing this form

Please check the box next to each appropriate answer

The assigned points for each answer appear in red to left of the box

After the conclusion Page please add up the selected points for each question 1-15 and

compare the total with the investment objective ranges on page This is the investment

objective that is consistent with your responses
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Date oS Financial Advisor

Family Information

Centi Name
Fith JM Last Birthdate

Client2 Name ______________

First Last Birthdate

Address S4\ NW Rkô 715 Lj05 as
Street City/St Zip Code Telephone

Current Assets

Please speci the type of account

Taxable Individual

Tax exempt IndividuaE N-

Risk Tolerance Profile

Risk Factor

Befbie you make decision on any investment1 you need to consider how you feel about the prospect of potential

loss of principal This is basic principle of investing the higher return you seek the more risk you face Based

on your feelings about risk and potential returns your goal is to

qts0- Z2 L1J..S
tj

Potentially increase my portfolios value as quickly as possible while accepting higher levels of risk

Potentially increase my portfolios mine at moderate pacc while accepting moderate to high levels

of risk

Income is of primary concern while capital apprceiation is secondary

The safety of my investment principal

I-a2L3 ri

IS EllA
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Investment Approach

Which of the following statenients best describes your overall approach to investing as means of achieving your

goals

Having relative level of stability in my overall investment portfolio

ZIB Moderately increasing my investment value while minimizing potential for loss of principaL

Pursue investment growth accepting moderate to high lvels of risk and principal fluctuation

Seek maximum long term returns accepting maximum risk with principal fluctuation

Volatility

The value of most investments fluctuates from year to year as well as over the short term How would you feel if

an investment you had committed to for ten years lost 20% of its value during the first year

would be extremely conceited and would sell my investment

would be concerned and may consider selling my investment

LII would be concerned but would not considei selling my investment

would not be overly coiicerned given my long-term investmenl philosophy

Variation

Realizing that any market-based investments may move up or down in value over time with which of the

hypothetical portfolios below would you feel most comfortable

Average

Year Year Year Year Year Annual Return

3% 3% 3% 3% 3% 3%

4%2% 5% 6% 7%

-6% 7% 21% 2% 8% 6%

9% -11% 26% 3% 18% 9%

14% -21% 40% -4% 31% 12%

Investment Experience

PlehSe select the type of security with which you have had the most investment experience

fl U.S Government securities

Mid to high quality corporate fixed laconic securities

t- Stocks ofolder established companies

Stocks of newer growing companies

3L1

ioD
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Time Horizon

An important consideration when making investment decisions is where you are in your financial life cycle and

how long you have before you will need to start withdrawing the assets Through consultation with your

Financial Advisor please indicate your portfoliots appropriate time horizon multi-stage time horizon would

indicate that you have several goals in the future that your investment porffolio needs to address

fl Example of short time horizon

flToday 3ycars

College Funding

Example of long time horizon

12 Years

Retirement

Example of multi-stage time horizon

Today years

--

Secondwy Goal

25 Years

Primary Goal

New Home Purchase Retirement

fl Short 3-5 Years

Long5-lOYears

Multi stage
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Primary Goal

Please indicate approximately how many years from today until you reach your primary goal

Within Ito years ScQ -tJir 4111

10 More than 20 years

Secondary Goal

Some investors have nniltistage time horizon with several goals for their portfolio Please indicate

approximately how many years from today until you reach your secondary goal

Not applicable only have single stage time horizon

En Within to5years

DC Withinstol0years

JO ED More than Oyears

Age

What is your cuir cot age

10 Under 35

Between3óto45

l3etween46to55

Between 56 to 70

LI Over 70

10 Investment Earnings

Based on your current and estimated future income needs whut percentage of your investment earnings do you

think you would be able to reinvest

Reinvest 100 percent of my investment earnings A1 I-cnst -R--1

fl Reinvest 20 to 80 percent oFrny investment earnings

Reinvest 0% receive all investment earnings for cash flow

fl My investment earnings will not be sufficient and will need to withdrawal principal
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11 Investment Value

Your portfolio design relates to your investment experience which helps to determine your current investment

philosophy What is the cunent value of your total investment portfolio

12 Living Expense

Given interruptions of periodic income or other unforeseen circumstances some individuals are forced to tap their

investment resources to meet living expenses in such an instance how many months of living expenses could be

covered by your current liquid investments

More than 12 mon ths or not concern

fl Between and 12 months

Less Ihan months or already withdrawing

13 Household Income

TotaL earnings which includes earned and investment incom is requircrnent when assessing your risk tolerance

and determining allocation of assets What is your total annual household income including interest and tax

deferred income

The percentage of your total income that you curiently save is approximately

do not currently save any income

fl Between 2% 7%

C.Between7%-l2%

fl Greater than 12%

14 Income Saving
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15 Future Eirnings

In the next five years you expect that your earned income will probably

Decrease

Stay about the same

Increase modestly

increase significantly

Conclusion

Comments

To the best of my knowledge the information contained in this investment policy questionnaire is both accurate

supplied by me
ci complete understa ci that are based upon the information

Date

Client Signature
Date
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INVESTMENT MANAGEMENT AGREEMENT

This Investment Management Agreement the Agreement is entered into between

WESPAC Advisors LLC .WA1 an investment advisor registered with the Securities and

Exchange Cp.niission 1mdEpInvestInent
Advisers Act of 1940 as amended

and

Client In eonsideraon of the mutjal promises covenants represcntations and

undertakings set forth herein4 the parties agree as follows

AppoIntment Client appoints WA as investment adviser of the Portfolio Assets as

hereinafter defined with designated investment authority aver the Portfolio Assets and

WA agrees to serve in that capacity on the terms and conditions as set forth in this

Agreement

Acknowledgments of Client Client represents and acknowledges that Client is the sole

owner of the cash and securities described in Exhibit the Initial Portfolio Assets

and that the Portfolio Assets are and will remain at all times during the continuation of

this Agreement free clear and unencumbered Client acknowledges that Client has

reviewed the investment policies of WA as set forth in WAs Form ADV Part II copy

of which has been provided to Client and that these investment policies meet Clients

overall criterias Tn the event Clients financial situation changes Client agrees to notify

WA in writing of the change and new investment objectives if different from those

describecL Client acknowledges that in the process of active portfolio management cash

may be held in the portfolio account at the discretion of WA Client agrees to give WA
immediate notice of any deposit to or withdrawal from the Portfolio Assets and to

promptly coafirni the same in writing

Procedures The following procedures shall be followed by WA in performing the

services called for by this Agreement

Records WA shall keep separate and accurate records of all of the Initial

Portfolio Assets and additions to dispositions from and changes in the Initial

Portfo.io Assets Ohe Portfolio Assets WA shall provide Client with

written summary and appraisal of the PortfolIo Assets at least once each

calendar quarter The portfolio appraisal statement shall list the Portfolio Assets

as of the last business day of the immediately preceding quarter and shall

indicate the fair market v1uc of the Portfolio Assets on that date as determined

in Paragraph 4a hereof

Custody of Portfolio Assets The Portfolio Assets subject to WAs supervision

will be maintained in street nam.e in Clients account at Charles Schwab Co Inc

or at brokerage house bank ITust company or other firm the Custodian

selected by Client as set forth in the attached Confidential Client Profile Client

shall be responsible for all Custodians fees incurred in maintaining Clients

accounts In no event shall WA act as Custodian and nothing herein shal be

construed to authorize WA to take possession of any cash or sceurities comprising

the Portfolio Assets Client shall instruct the Custodian to provide WA with

confirmations of all transactions with respect to Portfolio Assets arid shall instruct

Custodian to provide to Client nonthly account statement indicating all amount

dispeNed from Clients accounts including the amount of any fec paid pursuant to

Clients authorization to WA all transactions occurring in the account during the

JDiwaAgrtmcnI/I2ftS I4Th
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period covered by the statement and all the finds securities arid other properties in

the account as of the end of the period with copy to WA Client shall instruct

Custodian to provide WA with such other periodic reports concerning the status of

the Portfolio Assets as WA may reasonably request It is agreed that WA in the

maintenance of its reeords does not assume responsibility for the accuracy of

information furnished by Client or any other party

Brokerage Client may instruct WA to utilize the services of designated brokers
in all transactions involving Portfolio Assets separately designated in Exhibit If

no brokers is designated by Client for Portfolio Asset transactions WA may
select brokers and such brokers may be brokers that provide research or other

portfolio services to WA In making any such scicetion WA will take into

consideration number of factors including without limitation the overall direct

net economic result to the Portfolio Assets including commissions5 which may not

be the lowest available but which ordinarily will not be higher than the generally

prevailing competitive range the ability to effect the transaction where large block

trades or other complicating factors are involved and the availability of the broker

to stand ready to execute possibly difficuit transactions in the future WA may also

take into consideration other matters involved in the receipt of brokerage and

research services as contemplated by Section 28c of the Securities Exchange Act

of 1934 as amended and the regulations and interpretations of the Securities and

Exchange Commission promulgated thereunder without having to demonstrate that

any such factor is of direct benefit to the Portfolio Assets If WA believes that

the purchase or sale of security is in Clients best interest along with the best

interest of its other clients WA may but shall not be obligated to aggregate the

securities to be sold or purchased to obtain favorable execution or lower brokerage

commissions to the extent permitted by applicablc laws and regulations WA will

allocate securities purchased or sold as well as the expenses incurred in the

transactions in the manner that it considers to be equitable arid consistent with its

fiduciary obligations to Client and its other clients

Client shall be responsible for all brokerage charges in connection with the

Portfolio Asset transactions Brokers or dealers that WA selects to execute

transactions may From time to time refer clients to WA WA will not make
commitments to any broker or dealer through brokerage or dealer transactions for

client referrals however Client recognizes that potential conflict of interest may
arise between Clients interest in obtaining best price and execution and WAs
interest in receiving further referrals

Services of Adviser

Management Fee Client agrees to pay WA an investment management fee as

determined in accordance with the schedule set forth as Exhibit One quarter

of the annual fee due shall be payable in arear on the last day of each calendar

quarter in which this Agreement is in force Al fees are determined on the

basis of the market valuc of the Portfolio Assets as of the last day of the

Page 13
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calendar quarter In computing the market value of arty investment of the

Portfolio Assets each security listed on any national securities exchange shall

be valued at the last quoted sale price on the vaiuation date on the principal

exchange in which such security is traded Any other security or asset shall be

valued in manner determined in good faith by WA to reflect its fair market

value If the account is opened after the start of calendar quarter the initial

fee will be prorated from acceptance by WA through the end of the quarter

Notwithstanding the foregoing for clients who request to have their fee

calculated and determined by their Custodian it is agreed that the fee will be

calculated in the manner agreed upon with such Custodian WA agrees to send

copy of the fee computation and hilling at least quarterly to both Client and

Custodian as required. In addition Client will receive portfolio appraisal as

set forth in Paragraph The fee schedule set forth in Exhibit may be

amended from time to time by WA upon thirty 30 days written notice to

Client If Client does not notify WA of termination within thirty 30 days of

such notice this Agreement will continue in effect under the terms and

conditions as set forth herein with the revised fee schedule

Fee Billing Option

Client may authorize WA to invoice the Custodian for its fees and Client

may authorize the Custodian to pay such fees to WA directly from Clientts

account WA will send copy of its bill to Client prior to or at thc time the

original is sent to the Custodian

Client may authorize WA to invoice Client directly for the payment of WA
fees Any such payment will be made by Client to WA by separate check and

will not be deducted from amounts held in Clients account

Proxy Voting Option

WA is authorized to vote all proxies on behalf Df the Portfolio Assets Client

will instruct the Custodian to forward all proxy materials to WA or its agent so

that it may vote them accordingly WA will report to Client at such time and in

such manner as Client may reasonably request with rcspect to all proxy voting

responsibilities exercised by WA for Clients account Client may revoke WAs
authority to vote proxies by notifying WA in writing of the revocation of the

delegation of proxy voting authority

note that accounts subject to the Employee Retirement Income

Security Act of 1974 11ERISA as amended which choose this option

must provide to WA copy of Plan Documents showing that the right to

vote proxies has been reserved to the trustees or other flduciiries.J

Discretionary Authority WA shall have designated full power and authority to

make all investment decisions on discretionary basis for Portfolio Assets

including decisions to buy and sell any domestic or foreign security except to the

extent Client provides written instructions limiting such authority Although WA
may make investment decisions without piior consultation with or firther consent

from Client all such investment decisions shall be made in accordance with the

FIMAg.tefllOal V12/Ui 1400h
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investment objectives of which Client has informed and may inform WA from

time to time in writing Client appoints WA as agent and attorney-in-fact to and

expressly authorizes WA in making its investment decisions to make order and

direct any and all transactions involving designated Portfolio Assets in Clients

name and for Clients account and sell convert or exchange securities

comprising part or all of the Portfolio Assets to otherwise acquire and dispose of

such securities provided however that nothing herein shall be construed to

authorize WA to take custody or possession of any finds securities or other

property of which Client has any beneficial interest in any manner whatsoever All

transactions in Portfolio Assets will be done at WAs sole discretion and without

obligation to first notify or consult with Client Client agrees that WA will not

advise or act for client in any legal proceedings including bankruptcies or class

actions involving securities held or previously held as Portfolio Assets or the

issuers of these securities

Representations of WA WA represents that it is registered with the Securities and

Exchange Commission as an Investment Adviser under the Investment Advisers

Act of 1940 as amended and that such registration is currently in effect If the

Portfolio Assets are subject to ERISA WA also acknowledges that it is fiduciary

as that term is defined in ERESA with respect to the Portfolio Assets In

accordance with sections 405bl 405c2 and 4Q5d of ERISA the fiduciary

responsibilities of WA and any partner employee or agent of WA shall be limited

to his her or its duties in managing the Portfolio Assets and WA shall not be

responsible for any other duties with reMpect to Client specifically including

evaluating the initial or continued appropriateness of Clients retention of WA or

the diversification standard under section 404al of ERISA

Representations of Client Client confirms that it has full power and

authority to enter into this Agreement that thi employment of WA is authorized by

its governing document relating to the Portfolio Assets and that the tenns hereof do

not violate any obligation by which Client is bound whether arising by contract

operation of law or otherwise and that this contract has been duly authorized

by appropriate action and is binding upon Client in accordance with its terms and

Client will deliver to WA such evidence of such authority as it may reasonably

rcquire whether by way of certified resolution trust agreement or otherwise

Client further agrees to provide WA with copies of all documents governing the

Portfolio Assets If the Portfolio Assets arc subject to ERISA Client hereby

represents and confirms to WA that Clients employment of WA as the Investment

Adviser to the Portfolio Assets and any instruction Client has given to WA is

authorized by and does not violate any provision of any applicable plan or trust

documents Client hereby acknowledges that Client is named fiduciaryt with

respect to the control and management of the assets of Clients account trust

qualified under Section 401 of the Internal Revenue Code of 1986 and Client

agrees to notify WA promptly of any change in the identity of the named

fiduciary with respect to the account In addition in any directcd brokerage

transaction Client has determined and will monitor the Portfolio Assets to assure

that the directed broker is capable of providing best execution for the accounts

brokerage transactions and that the commission rates that have been negotiated are

reasonable in relation to the value of the brokerage and other serviccs received

JDtvAseqwtitLVOS 1400b Page JS
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                                                      CERTIFICATE OF SERVICE 
 
 Pursuant to NRAP 25(c), I certify that I am an employee of CARL M. HEBERT, 

ESQ., and that on January 10, 2022, I  

             hand-delivered 

             mailed, postage pre-paid U.S. Postal Service in Reno, Nevada 

             e-mailed 

             telefaxed, followed by mailing on the next business day,  

    X      served through use of the court’s electronic filing system pursuant Nevada 

EFCR 9(c), 

 a copy of the attached  

APPELLANT’S APPENDIX VOLUME 2 
 
addressed to: 

THOMAS C. BRADLEY, ESQ. 
Bar No. 1621 
435 Marsh Ave. 
Reno, NV 89509 
775-323-5178 
tom@tombradleylaw.com 
 
Counsel for defendants/respondents 
WESPAC; Greg Christian 
 
 
 
 
                                                                    
     /S/ Carl M. Hebert______________ 
     An employee of Carl M. Hebert, Esq. 
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