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Thomas C. Bradley, Esq.
Bar No. 1621

448 Hill Street

Reno, Nevada 89501
Telephone (775) 323-5178
Fax: (775} 323-0709
Counsel for Defendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
GREGORY GARMONG,
Plaintiff, Case No. CV 12-01271
VS. Dept. No. 6
WESPAC, GREG CHRISTIAN, and
Does1-10,

Defendqnts .
/

AFFIDAVIT OF GREG CHRISTIAN
STATE of NEVADA )

) ss.
COUNTY OF WASHOE )

1, GREG CHRISTIAN, being first duly sworn, do hereby swear under penalty of perjury to

the following:
1. lam the named Defendant in this case and a registered investment advisor of Wespac.
2. Attached hereto is a true, correct, and complete copy of the Investment Management

SWORN and SUBSCRIBED to before me

{ N 5wmmmm|nwmoam
2= No: 84-2041-2 - Exgives April 26, 2015
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Pursuant to NRCP 5(b), I certify that [ am an employee of SINAL, SCHROEDER,
MOONEY, BOETSCH, BRADLEY & PACE and that on the g@ﬂay of September 2012,
pursuant to N.R.C.P. 5(b), I deposited in the U.S. Mail, first class postage pre-paid, at Reno,

Nevada, a true and correct copy of the foregoing document for mailing to:

Gregory Garmong
11 Dee Court
Smith, Nevada 89430

CERTIFICATE OF SERVICE
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Date

SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document filed.

X Document does not contain the social security number of any person.

~OR -
Document contains the social security number of a person as required by:

A specific state of federal law, to wit:

-OR-
For the administration of a public program

For an application for a federal or state grant

September 6, 2012
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INVESTMENT MANAGEMENT AGREEMENT

This Investment Management Agreement (the “Agreement”) is entered into between
WESPAC Advisors, LLC ((WA"), an investment advisor registered with the Securities and
Exchange C@ission undgT the [nvestment Advisers Act of 1940, as amended,

and WA Tl | Dy At O

{(“Client”). In consisdem}on of the mut/l)al promises, covenants, representations, and
undertakings set forth herein, the parties agree as {ollows:

}. Appointment, Client:appoints WA as investment adviser of the Portfolio Assets (as
hereinafter defined) with designated investment authority over the Portfolio Assets. and
WA agrees to serve in that capacity on the terms and conditions as set forth in this
Agreement.

2. Acknowledgments of Client. Clicnt represents and acknowledges that Client is the sole
owner of the cash and securities described in Exhibit A (the "Initial Portfolio Assets™).
and that the Portfolio Asscts are and will remain at all times during the continuation of
this Agreement free, clear, and unencumbered. Client acknowledges that Client has
reviewed the investment policies of WA as set forth in WA's Form ADV Part II, a copy
of which has been provided to Client, and that these investment policies meet Client's
overall criterias. [n the event Client's financial situation changes, Client agrees to notify
WA in writing of the change and new investment objectives, if diffcrent from those
described. Client acknowledges that in the process of active portfolio- management, cash
may be held in the portfolio account at the discretion of WA, Client agrees to give WA
immediate notice of any deposit to or withdrawal from the Portfolio Assets and 1o
promptly confirm the same in writing.

3. Procedures, The following procedures shall be followed by WA in performing the
services called for by this Agreement:

1. Records. WA shall keep separate and accurate records of all of the [nitial
Portfolio Assets and additions to, dispositions from, and: changes in the Initial
Portfolio Assets (the "Portfolio Assets"). WA shall provide Client with a
written summary and appraisal of the Portfolic Assets at least once each
calendar quarter. The portfolio appraisal statement shall list the Portfolio Assets
as of the last business day of the immediately preceding quarter, and shall

?ndicate the fair market value of the Portfolio Assets on that date as determined
in Paragraph 4a hereof.

2. Custody of Portfolio Assets. The Portfolio Assets subject to WA's supervision
will be maintained in street name in Client's account at Charles Schwab & Co., Inc,
or at a brokerage house, bank, trust company, or other firm (the "Custodian®)
sclected by Client as set forth in the attached Confidential Client Profile. Client
shall be responsible for all Custodians' fees incurred in maintaining Client's
account(s). In no event shall WA act as Custodian, and nothing herein shall be
construed to authorize WA to take possession of any cash or securities comprising
the Portfolio Assets. Client shall instruct the Custodian to provide WA with
confirmations of all transactions with respect 10 Portfolio Assets and shall instruct
Custodian to provide to Client a monthly account statement indicating all amount
dispersed from Client's accounts (including the amount of any fee paid pursuant to
Client's authorization to WA), all transactions occurring in the account during the

1 Ui Agreement B 1 2/05- 1300k Page i2
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period covered by the statement and a!l the funds, securities, and other properties in
the account as of the end of the period, with a copy to WA. Client shall instruct
Custodian to provide: WA with such other periodic reports concerning the status of
the Portfolio Assets as WA may reasonably request: It is agreed that WA, in the
maintenance of its records, does not assume responsibility for the accuracy of
information furnished by Client or any other party.

3. Brokerage. Client may instruct WA to utilize the services of designated broker(s)
in all transactions involving Portfolio Assets separately designated in Exhibit B. If
no broker(s) is designated by Client for Portfolio Asset transactions. WA may
select broker(s) , and such broker(s) may be broker(s) that provide research or other
portfolio services to WA. In making any such selection, WA will take into
consideration a number of factors including, without limitation: the overall direct
net economic result to the Portfolio Assets (including commissions. which may not
be the lowest available but which ordinarily will not be higher than the generally
prevailing competitive range), the ability to effect the transaction where large block
trades or other complicating factors are involved and.the availability of the broker
to stand ready 1o execute possibly difficult transactions in the future. WA may also
take into consideration other matters involved in the receipt of brokerage and
research services as contemplated by Section 28(c) of the Securities Exchange Act
of 1934, as amended, and the regulations and interpretations of the Securities and
Exchange Comniission promulgated thereunder, without having to demonstrate that
any such factor is of a direct benefit to the Portfolio Assets. If WA believes that
the purchase or sale of a security is in Client's best interest along with the best
interest of its other clients, WA may, but shall not be obligated to, aggregate the
securities to be sold or purchased to obtain favorable execution or lower brokerage
commissions, 1o the extent permitted by applicable laws and regulations. WA will
allocate securities so purchased or sold, as well as the expenses incurred in the
transactions, in the manner that it considers to be equitable and consistent with its
fiduciary obligations to Client and its other clients.

Client shall be responsible for all brokerage charges in connection with the
Portfolio Asset transactions. Brokers or dealers that WA selects to execute
transactions may {rom time to time refer clients to WA. WA will not make
commitments to any broker or dealer through brokerage or dealer transactions for
client referrals; however, Client recognizes that a potential conflict of interest may
arise between Client's. interest in obtaining best price and execution and WA's
interest in receiving further referrals.

4. Services of Adviser,

a. Management Fee. Client agrees to pay WA an investment management fee as
determined in accordance with the schedule set forth as Exhibit A. One quarter
of the annual fee due shall be payable in arear on the last day of each calendar
quarter in which this Agreement is in force. All fees are determined on the
basis of the market value of the Portfolio Assets as of the last day of the

1Dnve’Agreement 87120514000
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calendar quarter. In computing the market value of any investment of the
Portfolio Assets, each security listed on any natiorial securities exchange shall
be valued at the last quoted sale price on the valuation date on the principal
exchange in which such security is traded. Any other security or asset shall be
valued in a manner determined in good faith by WA to reflect its fair market
value. If the account is opened after the start of a calendar quarter, the initial
fee will be prorated from acceptance by WA through the end of the quarter.
Notwithstanding the foregoing, for clients who request to have their fee
calculated and determined by their Custodian, it is agreed that the fee will be
calculated in the manner agreed upon with suck Custodian. WA agrees to send
a copy of the fee computation and billing, at least quarterly, to both Client and
Custodian as required. In addition, Client will receive a portfolio appraisal as
set forth in Paragraph 3. The fee schedule set forth in Exhibit B may be
amended from time to time by WA upon thirty (30) days writien notice to
Client. If Client does not notify WA of termination within thirty (30) days of
such notice, this Agreement will continue in effect under the terms and
conditions as set forth herein.with the revised fee schedule.

b. Fee Billing Option.

A) Client may authorize WA to invoice the Custodian for its fees, and Client
may authorize the Custodian 1o pay such fees to WA directly from Client's
account. WA will send a copy of its bill to Client prior to or at the time the
original is sent to the Custodian.

B) Client may authorize WA to invoice Client directly for the payment of WA
fees. Any such payment will be made by Client to WA by separate check and
will not be deducted from amounts held in Clients account.

¢.  Proxy Voting Option.

WA is authorized to vote all proxies on behalf of the Portfolio Assets. Client
will instruct the Custodian to forward all proxy materials to WA .or its agent so
that it may vote them accordingly. WA will report to Client at such time and in
such manner as Client may reasonably request with respect to all proxy voting
responsibilities exercised by WA for Client's account. Client may revoke WA's
authority to vote proxics by notifying WA in writing of the revocation of the
delegation of proxy voting authority.

[Please note that accounts subject to the Employee Retirement Income
Security Act of 1974 ("ERISA"), as amended, which. choose this option
must provide to WA a copy of Plan Documents showing that the right to
vote proxies has been reserved to the trustees or other fiduciaries.]

5. Discretionary Authority. WA shall have designated full power and authority to
{nake .all investment decisions on a discretionary basis for Portfolio Asscts,
mc!udmg_decisions to buy and sell any domestic or foreign security, except to the
extent Client provides written instructions limiting such authority. Although WA
may make investment decisions without prior consultation with or further consent
from Client, all such investment decisions shall be made in accordance with the

1 Drivel Agrecment R [2/05- 1400k Page 14
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investment objectives of which Client has informed, and ‘may infopn, WA from
time to time in writing. Client appoints WA as-agent and attorney-in-fact to, and

expressly authorizes WA in making its investment decisions to: a) make, _order_. and
direct any and all transactions involving designated Portfolio Assets in Client's
name and for Client's account and b) sell. convert, or exchange securities
comprising part or all of the Portfolio Assets, to otherwise acquire and dispose of
such securities; provided, however that nothing herein' shall be construed to
authorize WA to take custody or possession of any funds, securities or other
property of which Client has any beneficial interest in any manner whatsoever. All
transactions in Portfolio Assets will be done at WA's sole- discretion and without
obligation to first notify or consult with Client. Client agrees that WA will not
advise or act for client in any lepal proceedings, including bankrupteies or class
actions, involving securities held or previously held as Portfolio- Assets or the
issuers of these securities.

6. Representations of WA. WA represents that it is registered with the Securitieg and
Exchange Commission as.an Investment Adviser under the Investment Advisers
Act of 1940, as amended, and that such registration is currently in effect. If the
Portfolio Assets are subject to ERISA, WA also acknowledges that it is 2 fiduciary
as that term is defined in ERISA, with respect to the Portfolio Assets. In
accordance with sections 405(b)(1), 405(c)(2) and 405(d) of ERISA, the fiduciary
responsibilities of WA and any partner, employee or agent of WA shall be limited
to his, her or its duties in managing the Portfolio Assets, and WA shall not be
responsible for any other duties with respect to Client (specifically including
evaluating the initial or continued appropriateness of Client's retention of WA or
the diversification standard under section 404(a)(1) of ERISA).

7. Representations of Client. Client confirms that it has full power and
authority to enter into this Agreement, that the employment of WA is authorized by
its govermning document relating to the Portfolio Assets and that the terms hereof do
not violate any obligation by which Ciient is -bound whether arising by contract,
operation of law, or otherwise, and that: a) this contract has been duly authorized
by appropriate action and is binding upon Client in accordance with its terms; and
b} Client will deliver 1o WA such evidence of such authority as it may reasonably
require, whether by way of a cenified resolution, trust agreement, or otherwise,
Client further agrees to provide WA with copies .of all documents governing the
Porttolio Assets. If the Portfolio Assets are subject to ERISA, Client hereby
represents and confirms to WA that Client's employment of WA as the Investment
Adwsqr to the Portfolio Assets, and any instruction Client has given to WA, is
authorized by and does not violale any provision of .any applicable plan or trust
documents. Client hereby acknowledges that Client is a "named fiduciary" with
respect to the control and management of the assets of Client's account, a trust
qualified under Section 401 (a) of the Internal Revenue Code of 1986, and Cliént
agrees to notify WA promptly of any change in the idéntity of the "named
ﬁducnary" with respect to the account. In addition, in any directed brokerage
transacum] Client has determined, and will monitor the Portfolio Assets to assure,
that the directed broker is capable of providing best execution for the account's
brokerage transactions and that the commission rates that have been negotiated are
reasonable in relation to the value of the brokerage and other services received.

1 BinveAgroeren #12 051400 Page |5
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8. Liability. WA does not guarantee the future perfcnn_ance:qf the Portfolio Assets,
any specific level of the performance, or the success of any investment demsmr} or
strategy, Client understands that the invesiment decisions made by WA are subje_ct
to various market, currency, economic and business risks and those decisions will
not always be profitable. Except as may otherwise by provided by law, WA will
not be liable to Client for: a) any loss Client may suffer by reason of any
investment decision made or other action taken or omitted in good faith by WA
with the degree of skill, care, prudence or diligence under the circumstances that a
prudent person acting in a like capacity would use; b) any loss arising from WA's
adherence to the Client's instructions; ¢) any act or failure to act by the Custodian,
any broker or dealer to which WA directs transactions for the Portfolio Assets or by
any other third party; or d) its failure to purchase or sell any security on the basis of
information known to-any principal or employee of WA where the utilization of
such information might constitute a violation of any federal or state laws, rules or
regulations or a breach of any fiduciary or confidential relationship between any
principal or employee of WA and any other person or persons. Federal and various
state securities laws impose liability under certain circumstances-on persons who
act in good faith and therefore nothing in this Agreement shall waive or limit any
rights, which Client may have under those laws.

9. Confidentiality. All information and advice furnished by either party to the other
shall be treated as confidential information and shall not be disclosed to third
parties except as required by law-or with consent,

10. Service to Other Clients, WA acts as adviser to other clients and may give advice
and take action with respect to such other clients' accounts which may differ from
the action taken by WA with respect to the Portfolio Assets, WA agrees to act in a
manner consistent with its fiduciary obligations (o deal fairly with all clients when
taking investment actions. WA shall have no obligation to purchase, sell or
recommend for the Portfolio Assets any security which may' be purchased or sold
by WA, its principals, affiliates, employees or for the.accounts of any other client.
Client recognizes that transactions in a specific security may not be accomplished
for all client accounts at the same time or at the same. price.

1. Termination. This agreement may be terminated at any time by either party giving
the other written notice of termination. However, this Agreement shall continue in
cffect until so terminated. Termination shall be effective when a notice of
termination, properly executed, is actually received. Upon termination, any fees
paid in advance will be prorated to the date of termination and any excess will be
refunded to Client. If this Agreement is terminated by Client within five business
days of the date it is executed or accepted. such termination shall be without
penaity or liability for payment of fees. If Client is an individual, this Agreement
shall terminate upon the death or adjudicated incapacity of Client, but shall take
effect only upon actual receipt by WA of written notice of Client's death or
adjudicated incapacity. Upon notice of termination, WA shall notify Custodian to

deliver all assets held pursuant to this Agreement, according to Client's written
instructions.

J Pitves Agreentent 8: i 24015- 1400k
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12. Notices. Unless otherwise specified herein. all notices, instructions, and advice
with respect to all matters contemplated by this Agreement shall be deemed duly
given when received in writing at the address set forth herein. Copies of all notices
affecting the Custodian shall also be directed to the Custodian at the address which
Client designates. Addresses may be changed by notice to the other parties given m
accordance with this paragraph. WA may rely on any notice from any person
reasonably believed by WA to be genuine and to have-authority to give such notice.
All written notices shall be addressed to: a) WESPAC , 2001 Broadway, 2nd Floor,
Qakland, California 94612; and b) Client at the address set forth in the Confidential
Client Profile attached hereto.

13. Assignability. This Agreement may not be assigned by WA without the prior
consent of the Client. This Agreement may not be assigned by Client without the
prior consent of WA,

14. Miscellaneous. This Agreement, including the Confidential Client Profile and all
Exhibits attached hereto, constitutes the entire agreement of the parties with respect
to the management of the Portfolio Assets, supersedes all prior agreements, and,
except as otherwise provided herein, may be amended only with a written
document signed by the parties. This Agreement shall be governed by the laws of
the State where the agreement is governed and so executed. If any provision of this
Agreement is held to be unenforceable, such unenforceability shall not affect the
remainder of this Agreement. This Agreement may be signed in one or more
counterparts. and when taken together shall create a valid and binding Agreement
as though all signatures appeared on the same document, The captions in this
Agreement are otherwise for convenience of reference only and in no way define or
limit any of the provisions hereof or otherwise affect their construction or effect.
Except as otherwise provided herein, this Agreement shall be binding upon and
shall inure to the benefit of the parties hereto and their respective successors. No
party intends for this Agreement to benetit any third party not expressly named in
this Agreement.

15. Acknowledgment of Receipt of Form ADV Part II. Client hereby acknowledges
that Client has received and had an opportunity to read WA's Form ADV Part Il as
required by Rule 204-3 of the Investment Advisers Act of 1940. WA's ADV Part Ii
contains a clear and conspicuous notice of WA's privacy policy.

16. Arbitration. The parties waive their right to seek remedies in'court, including
any rig!nt to a jury trial. The parties agree that in the évent of any dispute between
the parties arising out of, relating to or in connection with, this Agreement or the
Portfolio Assets, such dispute shall be resolved exclusively by arbitration to be
conducted only in the county and state at the time of such dispute.in accordance with
the rules of the Judicial Arbitration and Mediation Service "JAMS.) applying the
laws of the State where the agreement is governed and executed. Disputes shall not
be resolved in any other forum or venue, The parties agree that such arbitration shall
be condu_c!ed by an arbritrator who is experienced in dispute resolution regarding
the securities business, that discovery shall not be permitted except as required by the
rules of JAMS; that the arbitration award shall not include factual findings or )
conclusions of law, and that no punitive damages shall be awarded. The parties

) DriveAgreement 8/1205- 1 400 Page 17
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understand that the party's right to appeal or to seek modification of any ruling or award
of the arbitrator is severely limited. Any award rendered by the arbitrator shall be final
and binding, and judgment may be entered on it in any court of competent jurisdiction
in the county and state of the principal office of WA at the time such award is rendered,
or as otherwise provided by law,

The effective date of this Agreement shall be the date of its acceptance by WA,

Agreedtothis D1 dayof Nogust  oftheyear200 S
_o o3 NESY

ztﬂte: [:I Califorpia g Nevada D other
Sy [R5 e 3 W O

liept Name N
[
Cliedt Signatdde / f }
Client Signature |

AGREED(’Z::‘CEPXED BY INVESTMENT ADVISER: WESPAC ADVISORS, LLC

AA\’\“}L“_"

Nt W

By:

Title:

Date: ‘3\1\\0‘5-'

J Doner Agreemsent 871 2405 14000

Page 18

JA 954




FILED
Electronically
CV12-01271

2019-04-25 07:55:30 PM
Jacqueline Bryant
Clerk of the Court

EXHI B IT 3 Transaction # 7239477 : csulezic

EXHIBIT 3

JA 955



’

WOHDVY LD
SE6LE

EXHIBIT 1

LAD
AjunoD 20USEM

Wd by 2@ TLOZTIERILL 140D 39143510

saBed £ 13 JudS
£10-610I rOORE6—

aM SA ONOWMLD A¥CD3UD
od LLZIQTLAD

TR

EXHIBIT 1

JA 956



SINAI, SCHROEDER, MOONEY, BOETSCH,

BRADLEY & PACE
AN ASSOCIATION OF LAW OFFICES

448 HILL STREET

RENOC, NEVADA 89501
{778) 323-5178 + (775) 323-070% FACSIMILE

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

AFFIDAVIT OF GREG CHRISTIAN
STATE OF NEVADA )
)88
COUNTY OF WASHOE )

GREG CHRISTIAN, after being duly sworn on oath, and under penalty of perjury, does
hereby swear or affirm that the assertions contained in this affidavit are true to the best of his
knowledge and belief, and as to those assertions stated upon information and belief, he likewise
believes those assertions to be true to the best of his belief.

1. Affiant is over the age of cighteen years, and makes this affidavit of his own
personal knowledge in support of Defendants’ Reply To Plaintiff’s Opposition To Defendants’
Motion To Dismiss And To Compel Arbitration.

2. In or about July 20085, as a registered investment advisor with Wespac Advisors,
LLC, I met with Plaintiff Gregory Garmong to discuss the possibility of Mr. Garmong becoming
a client of Wespac. I recently reviewed the State Bar of California’s website, which stated that Mr.
Garmong was a licensed attorney in California from 1978 to 2008. He attended Massachusetts
Institute of Technology and later UCLA Law School.

3. During the meeting, I gave Mr. Garmong a copy of Wespac’s Investment
Management Agreement. Mr. Garmong took that copy of the Agreement with him when he left
our meeting.

4, Mr. Garmong requested that I make changes to the Investment Management
Agreement which I agreed to do. See Exhibit 2. Mr. Garmong then requested more changes which
1 also agreed to incorporate within our final Agreement. See Exhibit 3. Mr. Garmong never
requested that the terms requiring Arbitration be removed. He even joked that JAMS was full of

retired Judges who were bozos, but at no time did he refuse to arbitrate any disputes.

Exhibit 1
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5. The copy of the Investment Management Agreement which was attached as Exhibit 1
to my affidavit filed September 19, 2012 was a true, correct, and complete copy of the Investment
Management Agreement signed by me and Gregory Garmong.

6. I am informed, believe and therefore allege that the incorrect page numbering on the
Investment Management Agreement attached to my September 19, 2012 affidavit occurred solely

as the result of a word processing and/or computer error.

Further, Affiant sayeth naught.

Subscribed and sworn to before me
this F<\day of December 2012,

Notary Public

\3) Notary Public - Statg of Novada

—

CHRISTIAN

MAUREEN MAHER

Appoirtment Recorded in Washoa County
o: 84-2001-2 - Exires Al 26, 2015

2-
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Counsel for Defendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

GREGORY GARMONG,
Plaintiff, Case No. CV 12-01271
V. Dept. No. 6

WESPAC, GREG CHRISTIAN, and
Does 1-10,
Defendants.
/

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S COMBINED MOTIONS FOR LEAVE
TO REHEAR AND FOR REHEARING OF THE ORDER OF DECEMBER 13, 2012,
COMPELLING ARBITRATION AND REQUEST FOR ATTORNEY’S FEES

Defendants WESPAC and GREG CHRISTIAN, by and through their attorney of record,
THOMAS C. BRADLEY, ESQ., of Sinai, Schroeder, Mooney, Boetsch, Bradley & Pace, hereby
oppose Plaintiff’s Combined Motions For Leave To Rehear And For Rehearing Of The Order Of
December 13, 2012 Compelling Arbitration. Defendants additionally request an award of attorney
fees.

Defendants’ Opposition is made and based on the attached Memorandum of Points and

Authorities, attached exhibit and affidavit, and all pleadings and papers on file herein.

DATED this 2 day of E% . , 2013.

Sinai, Schroeder, Mooney,
Boetsch, Bradley & Pace

Thomaszg. %radley, Esq.

Attorney for Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES

I. BACKGROUND

On or about August 31, 2005, Plaintiff Gregory Garmong (“Garmong”) and Defendant
Wespac entered into an “Investment Management A greement” whereby Garmong retained Wespac
as his investment advisor. (The August 31, 2005, Agreement is attached to Defendants’ Motion
To Dismiss And To Compel Arbitration as Exhibit “1").

In approximately March 2009, Garmong terminated the services of Defendants.

On May 9, 2012, Garmong filed a Complaint with this Court alleging that Defendants had
breached the “Investment Management Agreement.” In his Complaint, Garmong also alleged
claims of breach of Nevada Deceptive Trade Practices Act, breach of the implied covenant of good
faith and fair dealing, unjust enrichment, breach of fiduciary duty, malpractice, and negligence.
In his prayer, Garmong sought general and special damages, punitive damages, and attorney’s fees
and costs.

In response, Defendants filed a Motion To Dismiss And To Compel Arbitration, in which
they requested dismissal of the Complaint pursuant to NRCP 12(b)(1) and an order compelling
arbitration pursuant to NRS 38.221.

On October 29, 2012, Plaintiff filed an Opposition To Defendants’ Motion To Dismiss And
To Compel Arbitration to Defendants’ Motion. In his Opposition, Garmong claimed that because
the arbitration clause of the Agreement was unconscionable, he would not arbitrate his disputes
with Defendants, and would instead engage in nonbinding mediation. Opposition at 12:26-13:1,

On December 3, 2012, Defendants filed a reply to Plaintiff’s Opposition.

On December 13, 2012, this Court filed an Order in which it found that “the arbitration

agreement contained in paragraph 16 of the “Investment Management Agreement” entered into
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by the parties is not unconscionable and is therefore enforceable.” As a result of this finding, the
Court ordered the parties to engage in binding arbitration and stayed further judicial proceedings
pending the arbitration.
On December 31, 2012, Garmong filed a document entitled Combined Motions For Leave
To Rehear And For Rehearing Of The Order Of December 13, 2012, Compelling Arbitration.
For the reasons set forth below, Defendants request that Plaintiff’s combined Motions be
denied in their entirety and that Defendants be awarded reasonable attorney’s fees pursuant to NRS
18.010 and NRS 7.085.

II. LEGAL ARGUMENT

Under Nevada law, “[a] district court may reconsider a previously decided issue if
substantially different evidence is subsequently introduced or the decision is clearly erroneous.”
Masonry and Tile Contractors Ass’n of Southern Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev.
737, 741, 941 P.2d 486, 489 (1997).

Here, Garmong has asserted that this Court’s Order of December 13, 2012 “is clearly
erroneous because it overlooked, or failed to address, important legal and factual matters which
should properly govern its disposition and the ordered arbitration.” Motions at 2:6-8. In the body
of his combined Motions, Garmong repeated the exact arguments contained in his Opposition To
Defendants’ Motion To Dismiss And To Compel Arbitration but failed to introduce any new issues
of law or fact.

While in the context of an appeal, reviewing courts have found a trial courts’s order to be

" G

“clearly erroneous™ “if the reviewing court is left with a ‘definite and firm conviction that the

I

district court’s interpretation of the statute was incorrect’” or “if a review of the entire record
p

leaves the appellate court with a definite and firm impression that a mistake was made.” Unired

-3-
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States v. Grace, 504 F.3d 745, 757 (9™ Cir. 2007); Mitchell v. State of Missouri, 50 S.W .3d 342,
343 (Mo.Ct. App. S. Dist. 2001). See also, State of Nevada v. Lanning, 109 Nev. 1198, 866 P.2d
272 (1993)(finding that a district court’s order suppressing a defendant’s confession was clearly
erroneous where previous decisions by the Court had made clear that in non-critical stage
proceedings a defendant’s Sixth Amendment rights are not violated by a non-custodial police
interview or the taking of a defendant’s handwriting exemplar); Allyn v. McDonald, 112 Nev. 68,
910 P.2d 263 (1996)(finding that the trial court’s findings of fact in its order granting summary
judgment were clearly erroneous where the court’s order resolved a genuine issue of material
fact).

Here, instead of claiming that rehearing is necessary because the Court overlooked a
particular legal or factual matter, Garmong has taken the approach that the Court erred by ignoring
every legal and factual matter contained in his Opposition, and that as a result this Court should
now review again each and every argument contained in his Opposition to try to determine if it
made an error. This ‘shot gun’ approach not only over burdens limited judicial resources it is also
violates the Nevada Supreme Court’s rule that “[o]nly in very rare instances in which new issues
of fact or law are raised supporting a ruling contrary to the ruling already reached should a motion
for rehearing be granted.” Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246
(1976).

In Moorev. City of Las Vegas, 92 Nev. 402, 551 P.2d 244 (1976), the respondent had filed
a motion for reconsideration after its motion for summary judgment had been denied. After the
trial court denied the motion for reconsideration, the original trial judge lost his bid for re-election
and the case was assigned to another judge. Respondents then filed a second motion for

reconsideration, which was granted, as were their motion for summary judgment. On appeal, the
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Nevada Supreme Court reversed and remanded the grant of summary judgment explaining that:
The only feature which distinguishes the second motion for rehearing from the two
previous motions is the citation of additional authorities for a proposition of law
already set forth and adequately supported by reference to relevant authorities in
the earlier motions. We note particularly that the second motion for rehearing
raised no new issues of law and made reference to no new or additional facts.

Under such circumstances the motion was superfluous and, in our view, it was an

abuse of discretion for the district court to entertain it.

Moore, 92 Nev. at 405, 551 P.2d at 246.

However, in the event that this Court elects to reconsider the arguments contained in
Plaintiff’s Opposition, Defendants hereby incorporate by reference their Reply To Plaintiff’s
Opposition To Defendants’ Motion To Dismiss And To Compel Arbitration in its entirety.

In addition, Defendants would like to remind the Court that Mr. Garmong, who in his
affidavit stated that: “I was given this document to sign at the office of Wespac in Reno. I was
not given an opportunity to take it away and study it or obtain legal counsel to review it,” was not
entirely candid with the Court as evidenced by the many corrections and changes he made to the
first and second drafts of the “Investment Management Agreement.” (The drafts of the
“Investment Management Agreement” with Mr. Garmong’s handwritten notations and changes
were attached to Defendants’ Reply as Exhibit “2" and “3").

Finally, in regard to the alleged missing pages and/or mis-numbered pages of the
Agreement, Defendants hereby attach pages one through eleven which preceded the Final
Investment Management Agreement. See Exhibit 1. These eleven pages were not part of the

Investment Management A greement and solely concerned Plaintiff’s Client Profile. Thus, the fact

-5-
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that the Agreement starts with page 12 is totally irrelevant.

A, JAMS RULES

Plaintiff also raises meritless arguments regarding JAMS rules. JAMS rules provide that

Rules apply does not need to be specified in the arbitration clause of the agreement.

JAMS Streamlined Arbitration Rules & Procedures:

Rule 1. Scope of Rules

(a) The JAMS Streamlined Arbitration Rules and Procedures (“Rules") govern
disputes or claims that are administered by JAMS and...no disputed claim or
counterclaim exceeds $250,000, not including interest or attorneys' fees...

(b) The parties shall be deemed to have made these Rules a part of their
Arbitration agreement... or for Arbitration by JAMS without specifying any
particular JAMS Rules and the disputes meet the criteria of the first paragraph of
this Rule.

JAMS Comprehensive Arbitration Rules & Procedures

Rulel. Scope of Rules

(a) The JAMS Streamlined Arbitration Rules and Procedures ("Rules") govern
disputes or claims that are administered by JAMS and...any disputed claim or
counterclaim exceeds $250,000, not including interest or attorneys' fees...

(b) The parties shall be deemed to have made these Rules a part of their
Arbitration agreement... or for Arbitration by JAMS without specifying any
particular JAMS Rules and the disputes meet the criteria of the first paragraph of

this Rule.

-6-
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Clearly, the amount of the claim determines which set of JAMS Rules apply and, pursuant
to the JAMS rules, the parties need not specify which rules apply. Mr. Garmong’s attempts to
mislead the Court are disingenuous.

B. REQUEST FOR ARBITRATION

In his Opposition, Plaintiff claims that this Court lacks jurisdiction because Defendants did
not specifically allege in their Motion that Plaintiff had refused to arbitrate. Despite that oversight,
the filing of a Complaint by Plaintiff in which he requested that this Court award him damages for
Defendants' alleged breaches of the Agreement plus Plaintiff's statement that he "opposes forced
mandatory arbitration" have made it perfectly clear that he has refused to arbitrate. Opposition at
12:26. Moreover, the filing of an Opposition to a Motion to require arbitration is sufficient proof
Plaintiff has refused to arbitrate. Plaintiff's request to place form over substance is meritless

III. ATTORNEY’S FEES

As previously stated, the Nevada Supreme Court has made clear that “[o]nly in very rare
instances in which new issues of fact or law are raised supporting a ruling contrary to the ruling
already reached should a motion for rehearing be granted.” Moore, 92 Nev. at 405, P.2d at 246
(1976). Thus, in Moore, when a second motion for rehearing, which raised no new issues of law
or fact was filed, the Court found that the motion was “superfluous” and further stated that “it was
an abuse of discretion for the district court to entertain it.” Id.

Here, Plaintiff, instead of claiming that the Court erred in its ruling by failing to take into
account a particular legal or factual matter, now simply repeats every argument contained in his
Opposition, and requests that the Court re-review each and every argument contained in his
Opposition to try to determine if it made an error. Such an approach is not only unduly

burdensome to the Court, it also requires Defendants expend additional legal fees to oppose a
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superfluous motion, resulting in an unreasonable and vexatious extension of the current litigation.

Under Nevada law, “attorney’s vfees are not recoverable unless allowed by express or
implied agreement or when authorized by statute or rule.”” Miller v. Wilfong, 121 Nev. 619,
623, 119 P.3d 727 (2005)(quoting Schouweiler v. Yancey Co., 101 Nev. 827, 830, 712 P.2d 786,
788 (1985)). NRS 7.085(b) requires that this Court award attorney’s fees if it finds that an
attorney has “[u]nreasonably and vexatiously extended a civil action or proceeding before any
court in this State.” Similarly, NRS 18.010(2)(b), provides that a Court may award attorney’s fees
where it finds that an opposing party maintained a claim or defense “without reasonable ground
or to harass the prevailing party.” Because Plaintiff’s instant Combined Motions For Leave To
Rehear And For Rehearing Of The Order Of December 13, 2012, Compelling Arbitration offer no
new issues of fact or law to support a contrary ruling, Defendant can only surmise that these
motions were filed for the purposes of unreasonably extending the current litigation or to harass
Defendants. As a result, Defendants request that they be awarded the reasonable attorney’s fees
they have expended in opposing the instant motions.

IV. CONCLUSION

In his Opposition To Defendants’ Motion To Dismiss And To Compel Arbitration to
Defendants’ Motion Plaintiff had every opportunity to make his arguments opposing Defendants’
Motion To Dismiss And To Compel Arbitration, and after Defendants had the opportunity to reply
to Plaintiff’s arguments, this Court determined that the arbitration provision of the “Investment
Management Agreement” was enforceable. Plaintiff’s current Combined Motions For Leave To
Rehear And For Rehearing Of The Order Of December 13, 2012, Compelling Arbitration offer no
new legal or factual matters for the Court to consider, and instead only requires the Court to

revisit issues it has already reviewed and decided. Such aresult is in direct contrast to the Nevada

-8-

JA 967



SINAI, SCHROEDER, MOONEY, BOETSCH,

BRADLEY & PACE
AN ASSOCIATION OF LAW OFFICES

448 HILL STREET
RENO, NEVADA 89501
(775) 323-5178 « (775) 323-0709 FACSIMILE

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Supreme Court’s insistence that “[o]nly in very rare instances in which new issues of fact or law
are raised supporting a ruling contrary to the ruling already reached should a motion for rehearing
be granted.” Moore, 92 Nev. at 405, 551 P.2d at 246 (1976).

WHEREFORE, for the reasons stated above, Defendant Wespac and Defendant Greg
Christian respectfully request that this Court deny Plaintiff Gregory Garmong’s Combined Motions
For Leave To Rehear And For Rehearing Of The Order Of December 13, 2012, Compelling
Arbitration and that the Court award Defendants the reasonably attorney’s fees they have been
required to expend to oppose Plaintiff’s Motions. Upon request of the Court, Defendants will
submit an affidavit detailing their attorney fees.

The undersigned does hereby affirm, pursuant to NRS 239B.030, that the preceding
document does not contain the social security number of any person.

DATED this l day of 224/1/ , 2013.

Sinai, Schroeder, Mooney,
Boetsch, Bradley & Pace

T%omas C. %adley, Esq.

Attorney for Defendants
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Sinai, Schroeder, Mooney,

Ein
Boetsch, Bradley & Pace, and that on the 2 —day of wao,\,\,, , 2013, I electronically
)

filed the DEFENDANTS’ OPPOSITION TO PLAINTIFF’S COMBINED MOTIONS FOR

LEAVE TO REHEAR AND FOR REHEARING OF THE ORDER OF DECEMBER 13, 2012,
COMPELLING ARBITRATION AND REQUEST FOR ATTORNEY’S FEES with the Clerk of

Court System who will send a notice of electronic filing to the following:

o
%«X_ uﬁﬁm&\

/Sandf{ Brown

CARL M. HEBERT, ESQ.
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AFFIDAVIT OF GREG CHRISTIAN

STATE of NEVADA )
) sS.
COUNTY OF WASHOE )
I, GREG CHRISTIAN, being first duly sworn, do hereby swear under penalty of perjury

to the following:

1. I am the named Defendant in this case and a registered investment advisor of
Wespac.
2. Attached hereto is a true, correct, and complete copy of the Confidential Client

Profile which comprised the first eleven pages of the document which included the Investment

Management Agreement. (See Exhibit 1).

SWORN and SUBSCRIBED 1o before me

this &8 day of ﬁ i. , 2013.

MAUREEN MAHER

t} Natary Public - State of Nevada
.5/ Appointment Recarded in Washoa County

>~ No: 84-2001-2 - Expires April 26, 2015
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Privacy Policy For Individual Clients

WESPAC Advisors, LLC is committed to protecting your privacy. To conduct regular
business, we may collect non-public personal information from sources such as:

Information reported by you on applications or other
fortns you provide to us; and/or

Information about your transactions with us, our affiliates, or others.

WESPAC Advisors, LLC shares non-public information solely to service our client
accounts. We do not disclose any non-public personal information about our cus-
tomers or former customers to anyone, except as permitted by law If you decide to
close your account(s) or become an inactive client, we will adhere to the privacy poli-
cles and practices as described in this notice.

Information Safeguarding

WESPAC Advisors, LLC will internally safeguard your non-public personal information
by restricting access to only WESPAC Adwisors, LLC employees. WESPAC Advisors,
LLC employees provide products or services to you and need access to-your infor-
mation to service your account. In addition, we will maintain physical, electronic, and
procedural safeguards that meet federal and/or state standards to guard your non-
public personal information.
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CONFIDENTIAL CLIENT PROFILE
Account Information
Answer all questions that apply

1. Account title (legal title as listed on investment management agreement)
2. Primary contact person/trustee
3. Custodian Account
4.  Social Security/Tax ID Number Primary Secondary
Mailing Address
City State Zip
Phone Fax
E-mail
5. Should anyone else receive a copy of:
Quarterly reports? H Yes H No
Realized gain/loss reports? Yes No

Name Relationship
Mailing Address
City State Zip
Phone Fax
6. Account type

[ ] individual (taxable) [ ] IRA/IRA Rollover [ ] sep

Account types listed below must enclose Plan Document, Partnership Agreement, Corporate Resolution, Trust

Documentation, and/or Authorized signature List.

D Irrevocable Trust D Profit Sharing D Endowment

|:| Revocable Trust D Money Purchase |:| Foundation

|:| Public Employee D Defined Benefit |:| Taft-Hartley

D Corporation (taxable) D Limited Liability Company D 401 (K)

D S Corporation D Partnership D Other L

|:| Non- Profit Corporation
7. Initial Investment D Cash or |:| Cash/Securities* §
*Please list all securities with cusip or ticker symbol. purchase dave and cosi basis on Exhibit A.
8.  Anticipated contributions $. [ ] Monthly [ | Quarterly [ ] Annually [ ] None
9.  Anticipated withdrawals §. D Monthly |:| Quarterly |:| Annually D None
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CONFIDENTIAL CLIENT PROFILE
Investment Objectives

(For all accounts)

1.  What is the purpose of your investment account?

2. What year did you begin investing in Stocks? Bonds?

3. Characterize your investment experience: D Minimal D Moderate D Extensive
4.  Are you currently using other money manager(s)? D Yes |:| No

5 Are you now a corporate officer, or do you now own 10 % or more of any publicly traded corporation?
D Yes D No

6. Account restrictions (e.g., social, religious, legal, etc.) or other specific
intructions*.If left

blark, it will be assumed

none.

*WESPAC Advisors, LLC may require further information regarding account restrictions
and/or specific instructions before proceeding with management of the account

7. Is there any additional information which will help us more effectively manage your
account?

(e.g., retirement, anticipated changes in financial circumstances, tax information, health, college

expenses, etc.)

8. How would you broadly categorize this account's investment objective?

] Aggressive Growth of Capital. Primary objective is to produce maximum total
return. Current income is not required. Can tolerate more than one year of negative
absolute returns through difficult market periods.

[] Growth of Capital. Production of income is secondary to capital appreciation. Can
tolerate several consecutive quarters of negative absolute returns through difficult market

eriods.

Modest Growth of Capital. Primary objective is to generate modest income with
some capital appreciation and limited volatility. Can tolerate infrequent, moderate losses
through difficult market periods.

[] Income. Primary objective is income generation. Client seeks the highest income
oriented rate of return consistent with a suitable level of risk.

a. Inflation adjusted returns modestly exceeding risk free investment. Primary
objective is to keep risk low and maximize income. Emphasis on avoiding negative
returns.

b. Income returns consistent with broad domestic bond market returns.

C. Custom; income generating portfolio with investment characteristics specifically
related to identified client objectives on timing, maturity, quality, etc.
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CONFIDENTIAL CLIENT PROFILE
Investment Objectives (cont.)
(For all accounts)

9. What percentage of your total investable assets will WESPAC Advisors be managing
(e.g" stocks, bonds)? %
10. How long will these funds be committed to the stated purpose?

D Less than 3 years D 3-5 years D 10 years D 10 years or more

11. State of legal residence

Please complete the following for all accounts except corporation; if corporate, proceed to page 5.

12. Date of birth Spouse’s date of birth

13. Occupation:

14, What year did you start your current occupation Projected retirement age

15. Spouse’s Occupation

16. What year did you spouse start current occupation Projected retirement age

17. Annual income (combined if joint account). Check which applies:

Current Year Last Year Year Before
[ ] Under $50,000 [_] Under $50,000 [ ] Under $50,000
[ ] $50,000- $100,000 [ ] $50,000- $100,000 [ ] $50,000- $100,000

|:| $1000,000 - $250,000 |:| $1000,000 - $250,000 |:| $1000,000 - $250,000
[ ] Over $250,000 [ ] Over $250,000 [ ] Over $250,000
For taxable accounts, please complete the following; If nontaxable, proceed to question 20.

18. Are you subject to (please check all that apply and indicate percentages):

[ ] State tax? % [ | Alternative minimum tax ? %
19. Marginal federal income tax bracket %
20. Primary source of income: |:| Occupation D Investments D Retirement Funds

21. US.citizen? [ ] Yes [ | No Ifno: A non-resident alien? | | Yes Do you pay U.S. taxes

22.  Net worth (excluding primary residence) $

23.  Spouse/Dependent
Name Age Relationship

1 Drive/Agreement /12/05-1400h Page 4
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Wespac Advisors LLC Asset Management Services
Investment Policy Questionnaire

Introduction:

»  The following series of questions are designed to develop a better understanding of your
tolerance for investment risk.

» Understanding your tolerance for investment risk relative to your investment return
expectations is an important first step in designing a portfolio.

» The answers you select will indicate your comfort level with investment risk and your
ability to withstand it.

» Please carefully consider each question and select the answer that most closely fits your
current situation.

»  Consultation with your Investment Advisor while filling out this form is key to developing
a recommended portfolio that fits your comfort level and is appropriate to reach your
financial goals.

Instructions for completing this form:
»  Please check the box next to each appropriate answer.

» The assigned points for each answer appear in red to the left of the box.
»  After the conclusion ( page 11), please add up the selected points for each question (1-15).
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Date: Financial Advisor

Family Information

Client
Name
First M Last Birthdate
Address: ()
Street City/St Zip Code Telephone

Current Assets:  $

Please specify the type of account:

|:| A. Taxable l:l Individual [ ] Trust [ ] Other

|:| B. Tax exempt [__—l Individual D Trust D Other

Risk Tolerance Profile

1. Risk Factor

Before you make a decision on any investment, you need to consider how you feel about the prospect of potential loss
of principal. This is a basic principle of investing: the higher return you seek, the more risk you face. Based on your
feelings about risk and potential returns, your goal is to:

15 A. Potentially increase my portfolio’s value as quickly as possible while accepting higher levels of risk.

9 B. Potentially increase my portfolio’s value at a moderate pace while accepting moderate to high levels of risk.
6 C. Income is of primary concern while capital appreciation is secondary.

3 D. The safety of my investment principal.

2. Investment Approach
Which of the following statements best describes your overall approach to investing as a means of achieving your

goals?

3 A. Having a relative level of stability in my overall investment portfolio.

6 B. Moderately increasing my investment value while minimizing potential for loss of principal.

9 C. Pursue investment growth, accepting moderate to high levels of risk and principal fluctuation.

15 D. Seek maximum long-term returns, accepting maximum risk with principal fluctuation.
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3. Volatility

The value of most investments fluctuates from year to year as well as over the short term. How would you feel if an

investment you had committed to for ten years lost 20% of its value during the first year?

I would be extremely concerned and would sell my investment,

I would be concerned and may consider selling my investment

I would be concermned, but I would not consider selling my investment.

I would not be overly concerned given my long-term investment philosophy.

~] Lh W =
Dowp

4, Variation

Realizing that any market-based investments may move up or down in value over time with which of the hypothetical

portfolios below would you feel most comfortable?

Year 1 Year2 Year3 Year 4 Year§ Average
Annual
Return
1 3% 3% 3% 3% 3% 3%
3 2% 5% 6% 0% 7% 4%
5 -6% 7% 21% 2% 8% 6%
7 9% -11% 26% 3% 18% 9%
10 14% 21% 40% -4% 31% 12%
S. Investment Experience
Please select the type of security with which you have had the most investment experience?
2 A. U. S.Government securities.
4 B. Midto high quality corporate fixed income securities.
6 C. Stocks of older, established companies.
8 D. Stocks of newer, growing companies.
J Drive/Agreement 8/12/05-1400h Page 7
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6. Time Horizon

An important consideration when making investment decisions is where you are in your financial life cycle and how
long you have before you will need to start withdrawing the assets. Through consultation with your Financial Advisor,
please indicate your portfolio’s appropriate time horizon, A multi-stage time horizon would indicate that you have
several goals in the future that your investment portfolio needs to address.

[ Example of a short tetm horizon

F

Today

3 years
College Funding

l Example of a long time horizon

.
|

12 years
Today Retirement

L Example of a long time horizon J

S years 25 Years
Today Secondary Goal Primary Goal
New Home Purchase Retirement

—

A, Short(3- 5 Years).
3 B. Long (5-10 Years).
C. Multi-stage.

wn

7. Primary Goal

Please indicate approximately how many years from today until you reach your primary goal.

1 A. Within | to 5 years

3 B. Within 5 to 10 years

7 C. Within 11 to 20 years

10 D. More than 20 years.
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8. Secondary Goal
Some investors have a multi-stage time horizon with several goals for their portfolio. Please indicate approximately
how many years from today until you reach your secondary goal?

Not applicable, I only have a single stage time horizon.
Within 1 to § years

Within 5 to 10 years

More than 10 years.

_—-d B =
ISl

9. Age

What is your current age?

Under 35
Between 36 to 45
Between 46 to 55
Between 56 to 70
Over 70

—_— O\ 00 =
mEnw >

10. Investment Earnings
Based on your current and estimated future income needs, what percentage of your investment eamnings do you think
you would be able to reinvest?

Reinvest 100% of my investment earnings.

Reinvest 20 to 80% of my investment earnings.

Reinvest 0% ( receive all investment eamnings for cash flow).

My investment earnings will not be sufficient and I will need to withdrawal principal.

— W L GO
sowy

11. Investment Value
Your portfolio design relates to your investment experience, which helps to determine your current investment
philosophy. What is the current value of your total investment portfolio?

10 A.  More than $1,000,000.
8 B.  $500,001 to $1,000,000.
6 C.  $300,001 to $500,000.
4 D. $100,000 to $300,000.

2 E. Less than $100,000.
12. Living Expense

Given interruptions of periodic income or other unforeseen circumstances, some individuals are forced to tap their
investment resources to meet living expenses. In such an instance, how many months of living expenses could be
covered by your current liquid investments?

5 A. More than 12 months, or not a concern.
3 B. Between 4 and 12 months.
1 C. Less than 4 months, or already withdrawing.
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13. Household Income
Total earnings, which includes eamed and investment income, is a requirement when assessing your risk tolerance and
determining allocation of assets. What is your total annual household income (including interest and tax deferred

income)

10 A. More than $500,000.
8 B. $250,000 to $499,999.
6 C. $100,000 to $249,999.
4 D. Less than $100,000 .

14, Income Saving
The percentage of your total income that you currently save is approximately:

I do not currently save any income.
Between 2% - 7%.

Between 7% - 12%.

Greater than 12%.

O W -
SOE»

15. Future Earnings

In the next five years, you expect that your eamned income will probably:

Decrease.

Stay about the same.
Increase modestly.
Increasc significantly.

~J U W -
FO=EP

Conclusion

Comments:

To the best of my knowledge, the information contained in this investment policy questionnaire is both accurate and
complete. [ understand that any recommendations are based upon the information supplied by me.

Client Signature Date
Client Signature Date
J Drive/Agreement 8/12/05-1400h Page 10
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CONFIDENTIAL CLIENT PROFILE
Target Portfolio Design

Please select one management style most describing investment objective

[] Aggressive Growth
e (Can use margin and short selling when market conditions warrant.
e Can invest in smaller cap and more illiquid securities than Growth Accounts
* Can overweight favored sectors to a higher degree than other portfolio styles.
[ ] Growth
¢ Emphasizes total return, but does not use margin or short selling
¢ Raising cash is the hedging strategy most likely to be used in the portfolio.

[] Growth & Income
e Emphasizes dividend-paying issues and also focuses on the blue chip
securities.
e Appropriate for investors oriented toward return that includes income.

[] Passive Growth
e Uses Exchange Traded Funds to create a sector rotation portfolio. May include
and ETF (domestic or foreign)
o ETPs with superior intermediate to long-term relative strength characteristics
are buy candidates for the portfolio.
¢ May use margin if consistent with a clients goals.

[] Balanced
e This style combines one of the above strategies with investments in fixed
income securities to achieve greater stability and income.

¢ Instruments used may include corporate debt, government securities,
preferred stock, and high yield or convertible securities.

CLIENT ACKNOWLEDGMENT

I understand that you are relying on the information provided in this Confidential Client Profile to
design my investment portfolio and confirm to you, to the best of my knowledge, that the
information contained herein is current, accurate, and complete. T agree to notify WESPAC
Advisors, LLC of any significant changes in my financial situation or investment objectives.

Client Signature: Date

Client Signature Date

To be completed only after consultation with WESPAC Advisors

L] Custom FOR WESPAC USE ONLY
Reviewed by
Date
J Drive/Agreement 8/12/05-1400h Page 11
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INVESTMENT MANAGEMENT AGREEMENT

This Investment Management Agreement (the “Agreement”) is entered into between
WESPAC Advisors, LLC ((WA"), an investment advisor registered with the Securities and
Exchange C rission undgr th:Investment Advisers Act of 1940, as amended,

and \r-orsaﬂ A SN v

(“Client”). In considera%on of the mutﬁal promises, covenants, representations, and
undertakings set forth herein, the parties agree as follows:

1. Appointment. Client appoints WA as investment adviser of the Portfolio Assets (as
hereinafter defined) with designated investment authority over the Portfolio Assets, and
WA agrees to serve in that capacity on the terms and conditions as set forth in this
Agreement.

2. Acknowledgments of Client. Client represents and acknowledges that Client is the sole
owner of the cash and securities described in Exhibit A (the "Initial Portfolio Assets"),
and that the Portfolio Assets are and will remain at all times during the continuation of
this Agreement free, clear, and unencumbered. Client acknowledges that Client has
reviewed the investment policies of WA as set forth in WA's Form ADV Part II, a copy
of which has been provided to Client, and that these investment policies meet Client's
overall criterias. In the event Client's financial situation changes, Client agrees to notify
WA in writing of the change and new investment objectives, if different from those
described. Client acknowledges that in the process of active portfolio management, cash
may be held in the portfolio account at the discretion of WA. Client agrees to give WA
immediate notice of any deposit to or withdrawal from the Portfolio Assets and to
promptly confirm the same in writing.

3. Procedures. The following procedures shall be followed by WA in performing the
services called for by this Agreement:

1. Records. WA shall keep separate and accurate records of all of the Initial
Portfolio Assets and additions to, dispositions from, and changes in the Initial
Portfolio Assets (the "Portfolio Assets"). WA shall provide Client with a
written summary and appraisal of the Portfolio Assets at least once each
calendar quarter. The portfolio appraisal statement shall list the Portfolio Assets
as of the last business day of the immediately preceding quarter, and shall
indicate the fair market value of the Portfolio Assets on that date as determined
in Paragraph 4a hereof. '

2. Custody of Portfolio Assets. The Portfolio Assets subject to WA's supervision
will be maintained in street name in Client's account at Charles Schwab & Co., Inc.
or at a brokerage house, bank, trust company, or other firm (the "Custodian”)
selected by Client as set forth in the attached Confidential Client Profile. Client
shall be responsible for all Custodians' fees incurred in maintaining Client's
account(s). In no event shall WA act as Custodian, and nothing herein shall be
construed to authorize WA to take possession of any cash or securities comprising
the Portfolio Assets. Client shall instruct the Custodian to provide WA with
confirmations of all transactions with respect to Portfolio Assets and shall instruct
Custodian to provide to Client a monthly account statement indicating all amount
dispersed from Client's accounts (including the amount of any fee paid pursuant to
Client's authorization to WA), all transactions occurring in the account during the
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period covered by the statement and all the funds, securities, and other properties in
the account as of the end of the period, with a copy to WA. Client shall instruct
Custodian to provide WA with such other periodic reports concerning the status of
the Portfolio Assets as WA may reasonably request. It is agreed that WA, in the
maintenance of its records, does not assume responsibility for the accuracy of
information furnished by Client or any other party.

3. Brokerage. Client may instruct WA to utilize the services of designated broker(s)
in all transactions involving Portfolio Assets separately designated in Exhibit B. If
no broker(s) is designated by Client for Portfolio Asset transactions, WA may
select broker(s) , and such broker(s) may be broker(s) that provide research or other
portfolio services to WA. In making any such selection, WA will take into
consideration a number of factors including, without limitation: the overall direct
net economic result to the Portfolio Assets (including commissions, which may not
be the lowest available but which ordinarily will not be higher than the generally
prevailing competitive range), the ability to effect the transaction where large block
trades or other complicating factors are involved and the availability of the broker
to stand ready to execute possibly difficult transactions in the future. WA may also
take into consideration other matters involved in the receipt of brokerage and
research services as contemplated by Section 28(c) of the Securities Exchange Act
of 1934, as amended, and the regulations and interpretations of the Securities and
Exchange Commission promulgated thereunder, without having to demonstrate that
any such factor is of a direct benefit to the Portfolio Assets. If WA believes that
the purchase or sale of a security is in Client's best interest along with the best
interest of its other clients, WA may, but shall not be obligated to, aggregate the
securities to be sold or purchased to obtain favorable execution or lower brokerage
commissions, to the extent permitted by applicable laws and regulations. WA will
allocate securities so purchased or sold, as well as the expenses incurred in the

transactions, in the manner that it considers to be equitable and consistent with its
fiduciary obligations to Client and its other clients.

Client shall be responsible for all brokerage charges in connection with the
Portfolio Asset transactions. Brokers or dealers that WA selects to execute
transactions may from time to time refer clients to WA. WA will not make
commitments to any broker or dealer through brokerage or dealer transactions for
client referrals; however, Client recognizes that a potential conflict of interest may
arise between Client's interest in obtaining best price and execution and WA's
interest in receiving further referrals.

4. Services of Adviser.

a. Management Fee. Client agrees to pay WA an investment management fee as
determined in accordance with the schedule set forth as Exhibit A. One quarter
of the annual fee due shall be payable in arear on the last day of each calendar
quarter in which this Agreement is in force. All fees are determined on the
basis of the market value of the Portfolio Assets as of the last day of the
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calendar quarter. In computing the market value of any investment of the
Portfolio Assets, each security listed on any national securities exchange shall
be valued at the last quoted sale price on the valuation date on the principal
exchange in which such security is traded. Any other security or asset shall be
valued in a manner determined in good faith by WA to reflect its fair market
value. If the account is opened after the start of a calendar quarter, the initial
fee will be prorated from acceptance by WA through the end of the quarter.
Notwithstanding the foregoing, for clients who request to have their fee
calculated and determined by their Custodian, it is agreed that the fee will be
calculated in the manner agreed upon with such Custodian. WA agrees to send
a copy of the fee computation and billing, at least quarterly, to both Client and
Custodian as required. In addition, Client will receive a portfolio appraisal as
set forth in Paragraph 3. The fee schedule set forth in Exhibit B may be
amended from time to time by WA upon thirty (30) days written notice to
Client. If Client does not notify WA of termination within thirty (30) days of
such notice, this Agreement will continue in effect under the terms and
conditions as set forth herein with the revised fee schedule.

b. Fee Billing Option.

A) Client may authorize WA to invoice the Custodian for its fees, and Client
may authorize the Custodian to pay such fees to WA directly from Client's
account. WA will send a copy of its bill to Client prior to or at the time the
original is sent to the Custodian.

B) Client may authorize WA to invoice Client directly for the payment of WA
fees. Any such payment will be made by Client to WA by separate check and
will not be deducted from amounts held in Clients account.

c. Proxy Voting Option.

WA is authorized to vote all proxies on behalf of the Portfolio Assets. Client
will instruct the Custodian to forward all proxy materials to WA or its agent so
that it may vote them accordingly. WA will report to Client at such time and in
such manner as Client may reasonably request with respect to all proxy voting
responsibilities exercised by WA for Client's account. Client may revoke WA's
authority to vote proxies by notifying WA in writing of the revocation of the
delegation of proxy voting authority.

[Please note that accounts subject to the Employee Retirement Income
Security Act of 1974 ("ERISA"), as amended, which choose this option
must provide to WA a copy of Plan Documents showing that the right to
vote proxies has been reserved to the trustees or other fiduciaries. |

5. Discretionary Authority. WA shall have designated full power and authority to
make all investment decisions on a discretionary basis for Portfolio Assets,
including decisions to buy and sell any domestic or foreign security, except to the
extent Client provides written instructions limiting such authority. Although WA
may make investment decisions without prior consultation with or further consent
from Client, all such investment decisions shall be made in accordance with the
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investment objectives of which Client has informed, and may inform, WA from
time to time in writing. Client appoints WA as agent and attorney-in-fact to, and
expressly authorizes WA in making its investment decisions to: a) make, order, and
direct any and all transactions involving designated Portfolio Assets in Client's
name and for Client's account and b) sell, convert, or exchange securities
comprising part or all of the Portfolio Assets, to otherwise acquire and dispose of
such securities; provided, however that nothing herein shall be construed to
authorize WA to take custody or possession of any funds, securities or other
property of which Client has any beneficial interest in any manner whatsoever. All
transactions in Portfolio Assets will be done at WA's sole discretion and without
obligation to first notify or consult with Client. Client agrees that WA will not
advise or act for client in any legal proceedings, including bankruptcies or class
actions, involving securities held or previously held as Portfolio Assets or the
issuers of these securities.

6. Representations of WA. WA represents that it is registered with the Securities and
Exchange Commission as an Investment Adviser under the Investment Advisers
Act of 1940, as amended, and that such registration is currently in effect. If the
Portfolio Assets are subject to ERISA, WA also acknowledges that it is a fiduciary
as that term is defined in ERISA, with respect to the Portfolio Assets. In
accordance with sections 405(b)(1), 405(c)(2) and 405(d) of ERISA, the fiduciary
responsibilities of WA and any partner, employee or agent of WA shall be limited
to his, her or its duties in managing the Portfolio Assets, and WA shall not be
responsible for any other duties with respect to Client (specifically including
evaluating the initial or continued appropriateness of Client's retention of WA or
the diversification standard under section 404(a)(1) of ERISA).

7. Representations of Client. Client confirms that it has full power and
authority to enter into this Agreement, that the employment of WA is authorized by
its governing document relating to the Portfolio Assets and that the terms hereof do
not violate any obligation by which Client is bound whether arising by contract,
operation of law, or otherwise, and that: a) this contract has been duly authorized
by appropriate action and is binding upon Client in accordance with its terms; and
b) Client will deliver to WA such evidence of such authority as it may reasonably
require, whether by way of a certified resolution, trust agreement, or otherwise.
Client further agrees to provide WA with copies of all documents governing the
Portfolio Assets. If the Portfolio Assets are subject to ERISA, Client hereby
represents and confirms to WA that Client's employment of WA as the Investment
Adviser to the Portfolio Assets, and any instruction Client has given to WA, is
authorized by and does not violate any provision of any applicable plan or trust
documents. Client hereby acknowledges that Client is a "named fiduciary" with
respect to the control and management of the assets of Client's account, a trust
qualified under Section 401 (a) of the Internal Revenue Code of 1986, and Client
agrees to notify WA promptly of any change in the identity of the "named
fiduciary" with respect to the account. In addition, in any directed brokerage
transaction Client has determined, and will monitor the Portfolio Assets to assure,
that the directed broker is capable of providing best execution for the account's
brokerage transactions and that the commission rates that have been negotiated are
reasonable in relation to the value of the brokerage and other services received.
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8. Liability. WA does not guarantee the future performance of the Portfolio Assets,
any specific level of the performance, or the success of any investment decision or
strategy. Client understands that the investment decisions made by WA are subject
to various market, currency, economic and business risks and those decisions will
not always be profitable. Except as may otherwise by provided by law, WA will
not be liable to Client for: a) any loss Client may suffer by reason of any
investment decision made or other action taken or omitted in good faith by WA
with the degree of skill, care, prudence or diligence under the circumstances that a
prudent person acting in a like capacity would use; b) any loss arising from WA's
adherence to the Client's instructions; ¢) any act or failure to act by the Custodian,
any broker or dealer to which WA directs transactions for the Portfolio Assets or by
any other third party; or d) its failure to purchase or sell any security on the basis of
information known to any principal or employee of WA where the utilization of
such information might constitute a violation of any federal or state laws, rules or
regulations or a breach of any fiduciary or confidential relationship between any
principal or employee of WA and any other person or persons. Federal and various
state securities laws impose liability under certain circumstances on persons who
act in good faith and therefore nothing in this Agreement shall waive or limit any
rights, which Client may have under those laws.

9. Confidentiality. All information and advice furnished by either party to the other
shall be treated as confidential information and shall not be disclosed to third
parties except as required by law or with consent.

10. Service to Other Clients. WA acts as adviser to other clients and may give advice
and take action with respect to such other clients' accounts which may differ from
the action taken by WA with respect to the Portfolio Assets. WA agrees to act in a
manner consistent with its fiduciary obligations to deal fairly with all clients when
taking investment actions. WA shall have no obligation to purchase, sell or
recommend for the Portfolio Assets any security which may be purchased or sold
by WA, its principals, affiliates, employees or for the accounts of any other client.
Client recognizes that transactions in a specific security may not be accomplished
for all client accounts at the same time or at the same price.

11. Termination. This agreement may be terminated at any time by either party giving
the other written notice of termination. However, this Agreement shall continue in
effect until so terminated. Termination shall be effective when a notice of
termination, properly executed, is actually received. Upon termination, any fees
paid in advance will be prorated to the date of termination and any excess will be
refunded to Client. If this Agreement is terminated by Client within five business
days of the date it is executed or accepted, such termination shall be without
penalty or liability for payment of fees. If Client is an individual, this Agreement
shall terminate upon the death or adjudicated incapacity of Client, but shall take
effect only upon actual receipt by WA of written notice of Client's death or
adjudicated incapacity. Upon notice of termination, WA shall notify Custodian to
deliver all assets held pursuant to this Agreement, according to Client's written
instructions.

1 Drive/Agreement 8/12/05-1400h Page 16
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12. Notices. Unless otherwise specified herein, all notices, instructions, and advice
with respect to all matters contemplated by this Agreement shall be deemed duly
given when received in writing at the address set forth herein. Copies of all notices
affecting the Custodian shall also be directed to the Custodian at the address which
Client designates. Addresses may be changed by notice to the other parties given in
accordance with this paragraph. WA may rely on any notice from any person
reasonably believed by WA to be genuine and to have authority to give such notice.
All written notices shall be addressed to: a) WESPAC, 2001 Broadway, 2nd Floor,
Oakland, California 94612; and b) Client at the address set forth in the Confidential
Client Profile attached hereto.

13. Assignability. This Agreement may not be assigned by WA without the prior
consent of the Client. This Agreement may not be assigned by Client without the
prior consent of WA.

14. Miscellaneous. This Agreement, including the Confidential Client Profile and all
Exhibits attached hereto, constitutes the entire agreement of the parties with respect
to the management of the Portfolio Assets, supersedes all prior agreements, and,
except as otherwise provided herein, may be amended only with a written
document signed by the parties. This Agreement shall be governed by the laws of
the State where the agreement is governed and so executed. If any provision of this
Agreement is held to be unenforceable, such unenforceability shall not affect the
remainder of this Agreement. This Agreement may be signed in one or more
counterparts. and when taken together shall create a valid and binding Agreement
as though all signatures appeared on the same document. The captions in this
Agreement are otherwise for convenience of reference only and in no way define or
limit any of the provisions hereof or otherwise affect their construction or effect.
Except as otherwise provided herein, this Agreement shall be binding upon and
shall inure to the benefit of the parties hereto and their respective successors. No
party intends for this Agreement to benefit any third party not expressly named in
this Agreement.

15. Acknowledgment of Receipt of Form ADV Part IL. Client hereby acknowledges
that Client has received and had an opportunity to read WA's Form ADV Part II as
required by Rule 204-3 of the Investment Advisers Act of 1940. WA's ADV Part II
contains a clear and conspicuous notice of WA's privacy policy.

16. Arbitration. The parties waive their right to seek remedies in court, including
any right to a jury trial. The parties agree that in the event of any dispute between
the parties arising out of, relating to or in connection with, this Agreement or the
Portfolio Assets, such dispute shall be resolved exclusively by arbitration to be
conducted only in the county and state at the time of such dispute in accordance with
the rules of the Judicial Arbitration and Mediation Service ("JAMS.) applying the
laws of the State where the agreement is governed and executed. Disputes shall not
be resolved in any other forum or venue. The parties agree that such arbitration shall
be conducted by an arbritrator who is experienced in dispute resolution regarding
the securities business, that discovery shall not be permitted except as required by the
rules of JAMS, that the arbitration award shall not include factual findings or
conclusions of law, and that no punitive damages shall be awarded. The parties
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understand that the party's right to appeal or to seek modification of any ruling or award
of the arbitrator is severely limited. Any award rendered by the arbitrator shall be final
and binding, and judgment may be entered on it in any court of competent jurisdiction
in the county and state of the principal office of WA at the time such award is rendered,
or as otherwise provided by law.

The effective date of this Agreement shall be the date of its acceptance by WA.

Agreed to this 3| day of YAUQ‘ v3+ of the year20Q 5 .
= ; ~ =

tate: [ | Califoy
@L@@W\/{ ‘

(lie ame \_
Cliedlt Signatiide / ! }

ia Nevada D other

Client Signature ’

AGREED (&?:CCEP'&ED BY INVESTMENT ADVISER: WESPAC ADVISORS, LLC

By: S\ Q TN —

Title:

Date: | 8\3\\0\5—/
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EXHIBIT A - FEE SCHEDULE

The following fees will apply to investment management services for this account. The annual Management Fee

is paid quarterly in advance. If the account is opened

after the start of a calendar quarter, the initial feel will be

prorated from the date of acceptance be WA though the end of the quarter. Thereafter, unless otherwise

provided, the guarterly fee is based on the account'
quarter. There is an initjal account set-up fee $250.

s market value on the last day of the previous calendar

Fundamental Analysis Management Asset Value Annual Advisory Fee
1. Institutional Equities
First $1,000,000 0.75%
{(Min. $100,000) Next $1,000,000 0.65%
2. WESPAC Growth Over $2,000,000 0.50%

(Min. $100.000)

Technical Analysis Managemen

3. Growth & Income

wiindividual securities

(Min. $500,000)

4. RMAP Equities
(Min $250,000)

5. RMAP Plus

(Min. $250,000)

6. Option Income.

(Min. $500.000)

Active Municipal Management

7. Tax Preferred Income
(Min. $500,000)

First $1,000,000
Next $1,000,000
Over $2,000,000

First $1.000,000
Next $1,000,000
Over $2,000,000

First $ 500,000 1.00%
Next $ 500,000 0.75%
Over $1,000,000 0.50%
First $1,000,000 1.00%
Next $1,000,000 0.75%
Qver $2,000,000 0.50%
First $1,000,000 0.50%
Next $1,000,000 0.40%

J Drive/Agreement 8/12/05-1400h
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5.

CONFIDENTIAL CLIENT PROFILE
Account Information
Answer all questions that apply

Account title (legal title as listed on investment management agreement)

(D
Primary contact person/trustee Q’)wa/j oo e o
Custodian ?)Y»\J odo Account #

Social Security/Tax ID Number  Primary _ [ EGcGcINGNGGEEEE (%9\3)

Secondary

Physical Address_ (| [ Do o C&) B =T NV YD
Mailing Address PO p)@x Ele)

Cityg v:’h/\ State ‘\)\/ Zip ?Q{HBQ)
Phone,-lp—lrf) “AG@D - 29 Fax '_T"(qu(_oqmgg)(g ‘

E-mail Vo NR

Account type
O Individual (taxable) O {RA/IRA Rollover O SEP

Account fypes listed below must enclose Plan Document, Partnership Agreement, Carparate Resolution, Trust
Documentation, and/or Authorized Signature List.

O Irrevocable Trust [ Profit Sharing 0O Endowment
O Revocable Trust O Money Purchase [0 Foundation
O Public Employee O Defined Benefit 0O Taft-Hartley
O Corporation (taxable) O Limited Liability Company [1401(k)
O S Corporation O Partnership O Other

O Non-Profit Corporation

Initial Investment O Cash $ or O Cash/Securities* $

* Please list all securities with cusip or ticker symbol, purchase date and cost basis on Exhibit A.

Anticipated contributions $ O Monthly  OQuarterly OAnnually O None
Anticipated withdrawals $ O Monthly  OQuarterly OAnnually O None
1
CONFIDENTIAL WESPACO000039
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10.

11.
12.
13.

14.
15.

CONFIDENTIAL CLIENT PROFILE
Investment Objectives
(For all accounts)

What percentage of your total investable assets will WESPAC Advisors be managing
(e.g., stocks, bonds)? __ O %

How long will these funds be committed to the stated purpose?
O Less than 3 years O3 -5 years O 10 years B 10 years or more
State of legal residence }\ J Ry POy CQ O

Please complete the following for all accounts except corporation; if corporate, proceed to page 5.

Date of birth 12,/ 15|93 Spouse's date of birth

¥ .
Occupation: p%% wa\' O\.,"‘T\‘w'\
What year did you start your current occuﬁ%ion"q_‘ EX Projected retirement age £95

Spouse's Occupation __Yia &C\/C«MQ,O_: N b o SR OU&( ch'\ D\ A
PL)—J\— 5 se-> 4 1 3
What year did your spolise start current occupation

Projected retirement age

Annual income {combined if joint account). Check which applies:

Current Year : Last Year Year Before

O Under $50,000 O Under $50,000 O Under $50,000

O $ 50,000 - $100,000 O $ 50,000 - $100,000 0 $ 50,000 - $100,00
O $100,000 - $250,000 O $100,000 - $250,000 O $100,000 - $250,000
X Over $250,000 B Over $250,000 &l Over $250,000

For taxable accounts, please complete the following; if nontaxable, proceed to question 12.
Are 5@(1 subject to (please check all that apply and indicate percentages):

] Sta'f‘?q‘\%a?(\"?& S % K{_Alternative minimum tax? __?_%

Marginal federal income tax bracket 35 %.

Primary source of income: K Occupation E\Investments O Retirement funds

U.8. citizen? ﬁYeS O No If no: A non-resident alien? O Yes O No
Do you pay U.S. taxes: ﬂ/\Yes O No
Net worth (excluding primary residence) $ * M
Spouse/Dependent
Name Age Relationship
dwR__ .
CONFIDENTIAL WESPAC000040
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Wespac Advisors LLC Asset Management Services
Investment Policy Questionnaire

Introduction:

» The following series of questions are designed to develop a better understanding of your
tolerance for investment risk.

> Understanding your tolerance for investment risk relative to your investment return expectations
is an important first step in designing a portfolio.

» The answers you select will indicate your comfort level with investment risk and your ability to
withstand it.

» Please carefully consider each question and select the answer that most closely fits your current
situation.

» Consultation with your Investment Advisor while filling out this form is key to developing a

recommended portfolio that fits your comfort level and is appropriate to reach your financial
goals.

Instructions for completing this form:

» Please check the box next to each appropriate answer.

» The assigned points for each answer appear in red to left of the box.
> After the conclusion (Page 7), please add up the selected points for each question (1-15) and

compare the total with the investment objective ranges on page 8. This is the investment
objective that is consistent with your responses.

CONFIDENTIAL WESPAC000041 >
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Date: ?\ \ %i ob Financial Advisor

¥ v

Family Information

Client; Name: G@cm . @ocr wAD 12,1' %[L,L'S
First )M Last Birthdate '

Client, Name:

First M Last Birthdate

Address: p®- %6&( 510 ETWH—L\ [\.)\/ ?qbl“s@ 158 Y8 298 [

Street City/St Zip Code Telephone

Current Assets: $ ki [O !\/\;

Please specify the type of account:
[ ] A. Taxable, Individual
X B. Tax exempt, Individual st | j

Risk Toleranece Profile

1. Risk Factor

Before you make a decision on any investment, you need to consider how you feel about the prospect of potential
loss of principal. This is a basic principle of investing: the higher return you seek, the more risk you face. Based
on your feelings about risk and potential returns, your goal is to:

Q\Jﬁ&‘{'\'o\/\_ 2) Q"\gv\)—b\. B Vs Mj CjQQ_Q

15 [ ] A. Potentially increase my portfolio's value as quickly as possible while accepting higher levels of risk.

9 D B. Potentially increase my portfolio's value at a moderate pace while accepting moderate to high levels
of risk.

6 [ ]C. Income is of primary concern while capital appreciation is secondary.

3 []D. The safety of my investment principal.

= i\/\qc&kajez/~w3v‘ﬁw‘)'k) Lcmu—-MoaQ_U,@\;QjQ sk
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2. Investment Approach

Which of the following statements best describes your overall approach to investing as a means of achieving your
goals?

3 [ ] A. Having a relative level of stability in my overall investment portfolio.

6 B. Moderately increasing my investment value while minimizing potential for loss of principal.
9 D C. Pursue investment growth, accepting moderate to high levels of risk and principal fluctuation.
15 [ ]D. Seek maximum long-term returns, accepting maximum risk with principal fluctuation.

3. Volatility

The value of most investments fluctuates from year to year as-well as over the short term. How would you feel if
an investment you had committed to for ten years lost 20% of its value during the first year?

1 A. I would be extremely concerned and would sell my investment.

3 3 B. I would be concerned and may consider selling my investment.

5 D C. I would be concerned, but I would not consider selling my investment.

7 D D. I would not be overly concerned given my long-term investment philosophy.

4. Variation

Realizing that any market-based investments may move up or down in value over time, with which of the
hypothetical portfolios below would you feel most comfortable?

Average
Year 1 Year2 Year3 Year 4 Year 5 Annual Return
1 [ 3% 3% 3% 3% 3% 3%
3 [ 2% 5% 6% 0% 7% 4%
5 O -6% 7% 21% 2% 8% 6%
7 K 9% -11% 26% 3% 18% 9%
10 ] 14% -21% 40% -4% 31% 12%
5. Investment Experience
Please select the type of security with which you have had the most investment experience?
2 [ ]A. U.S. Government securities
4 QB. Mid to high quality corporate fixed income securities
6 [ ]C. Stocks of older, established companies
8 []D. Stocks of newer, growing companies
CONFIDENTIAL WESPAC000043 °
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6. Time Horizon

An important consideration when making investment decisions is where you are in your financial life cycle and
how long you have before you will need to start withdrawing the assets. Through consultation with your
Financial Advisor, please indicate your portfolio’s appropriate time horizon. A multi-stage time horizon would
indicate that you have several goals in the future that your investment portfolio needs to address.

Example of a short time horizon

Today

3 years

College Funding

Today

Example of a long time horizon l

12 Years
Retirement

Example of a multi-stage time horizon 1

Today 5 years 25 Years
Secondary Goal Primary Goal
New Home Purchase Retirement
1 []A. Short (3-5 Years)
3 I B. Long (5-10 Years)
5 []C. Multi-stage
CONFIDENTIAL WESPAC000044 6
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7. Primary Goal

Please indicate approximately how many years from today until you reach your primary goal.

I [ZA. Within 1 to 5 years oo vt L L mj .
3 [JB. Within 5 to 10 years Y] %m _I:;i \ v\q_;\_rt:‘i‘-’ggv\
. .

7 []C. Within 11 to 20 years
10 [[] D. More than 20 years

8. Secondary Goal

Some investors have a multi-stage time horizon with several goals for their portfolio. Please indicate
approximately how many years from today until you reach your secondary goal?

I P A. Notapplicable, I only have a single stage time horizon.
4 [ B. Within I to 5 years

7 []C. within 5 to 10 years

10 O] D. More than 10 years

9. Age
‘What is your current age?

10 [] A. Under 35
8 B.

D Between 36 to 45
6 [] C. Between 461055
4 K] D. Between 56 to 70
1 []E. Over70

10. Investment Earnings

Based on your cursent and estimated future income needs, what percentage of your investment earnings do you

think you would be able to reinvest?

8 [X] A. Reinvest 100 percent of my investment earnings. At ‘-eﬂéﬂl ’PM O _(;L,O SRS

5 [ ] B. Reinvest 20 to 80 percent of my investment earnings. j

3 [] C. Reinvest 0% (receive all investment earnings for cash flow).

I [] D. My investiment earnings will not be sufficient and I will need to withdrawal principal.
CONFIDENTIAL WESPACOOOO4§
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11. Investment Value

Your portfolio design relates to your investment experience, which helps to determine your current investment
philosophy. What is the current value of your total investment portfolio?

10 % A. More than $1,000,000
8 B. $500,001 to $1,000,000
6 [ ] C. $300,001 to $500,000

4 [] D. $100,000 to $300,000

2 [] E. Less than $100,000

12. Living Expense

Given interruptions of periodic income or other unforeseen circumstances, some individuals are forced to tap their
investment resources to meet living expenses. In such an instance, how many months of living expenses could be
covered by your current Hquid investments?

5 A. More than 12 months, or not a concern
3 [] B. Between 4 and 12 months
1 [] C. Less than 4 months, or already withdrawing

13. Household Income

Total earnings, which includes earned and investment income, is a requirement when assessing your risk tolerance
and determining allocation of assets. What is your total annual household income (including interest and tax

deferred income)

10 P<[-A. More than $200,000
[] B. $150,000 to $199,999
[] C. $100,000 to $149,999
[] D. $50,000 to $99,999
[] E. Less than $49,999

o0

e O

b

14. Income Saving

The percentage of your total income that you currently save is approximately:

1 [] A.Ido notcurrently save any income.
3 [] B.Between 2% - 7%

6 [] C.Between 7% - 12%

9 B4 D. Greater than 12%

CONFIDENTIAL WESPAC000046 3
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15. Future Earnings

In the next five years, you expect that your earned income will probably:

A. Decrease

[ ] B. Stay about the same
[ ] C. Increase modestly
[]

D. Increase significantly

~) W s

Comments: N —
M - O'Q..Q ’LS Dm\/'cm)&» —pa’“\- (T‘Q«V«-«;&T{:—Q ‘L(/‘V’\. LI Qo Tt a v

LY
woloZe P01 LTl U o) vedve. 4 1 e pecy i, Q00(,
Waaoa \‘.\‘;JQ,&W lL;‘ ‘ ‘Eﬁ\ \\_,Q 9‘50006 ’\"CLV\QG [S]
3 . O e oS QHD‘L cx’—.é ’+n eJer ~ 1607660

e an (O @ '«Q { @d\w\go 4’@3 L&J'ZﬁKn ‘DGV\({' \Lxmd '{‘b ‘\i)‘
:{f&w‘tv\ﬂ O V\@\m (X‘_Q,Q,oudA Jre;—-\ cx_)/OsL.hﬁ_‘ S Lj%g ,

To the best of my knowledge, the information contained in this investment policy questionnaire is both accurate
and complete. 1understand that any recommendations are based upon the information supplied by me.

G T o

Client Signa

Client Signature Date
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JAMS ARBITRATION
LAS VEGAS, NEVADA
BEFORE THE HONORABLE PHILIP M. PRO (RETIRED)

-o00o-

GREGORY GARMONG,
Plaintiff,

VS

Case No. 1260003474
WESPAC, GREG CHRISTIAN
and DOES 1 - 10,

inclusive,
Defendants.
TRANSCRIPT OF PROCEEDINGS
ARBITRATION
THURSDAY, OCTOBER 18TH, 2018
Reno, Nevada
Reported By: ERIN T. FERRETTO, RPR, CCR #281

JOB NO. 503569
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FOR THE PLAINTIFF:

FOR THE DEFENDANTS:

THE ARBITRATOR:

ALSO PRESENT:

Page 2
APPEARANCES

LAW OFFICE OF CARL M. HEBERT
By: CARL M. HEBERT, ESQ.
202 California Avenue

Reno, Nevada 89509
775.323.5556

LAW OFFICE OF THOMAS BRADLEY
By: THOMAS BRADLEY

448 Hill Street

Reno, Nevada 89501
775.323.5178

HON. PHILIP M. PRO, Retired
Arbitrator/Mediator

3800 Howard Hughes Parkway
11th Floor

Las Vegas, Nevada
ppro@jamsadr.com
702.457.5267

Michael Hume
Greg Garmong
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WITNESSES FOR THE DEFENDANTS: PAGE
CHRISTIAN, Greg
Cross—-Examination by Mr. Hebert 13
EXHIBITS: IDENT EVID

Exhibit Binders Pre—marked

Exhibit 47 Arbitration Award S
Westpac/Sharp
Exhibit 48 Certificate of Liability Insurance 13
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Page 20
Q Okay. Quote:

Clients may instruct Wespac Advisors to

utilize the services of designated

brokers and all transactions involving

portfolio assets separately designated in

Exhibit B.

So have you ever seen an Exhibit B?

MR. HUME: Carl, we're not with you on 3. It says
"Procedures."

MR. HEBERT: Mike, I understand that you're
here —-

THE WITNESS: I'm not following you either.

MR. BRADLEY: Excuse me.

You can't interrupt.

He won't interrupt again.

MR. HEBERT: That's okay.

ARBITRATOR PRO: Go back to your question. You
quoted a part --—

THE WITNESS: I'm not even following the part
where you're quoting. I'm sorry.

MR. HEBERT: Let's back up for a second. I don't
want to be discourteous.

THE WITNESS: Am I looking at the same one?

MR. HEBERT: I don't want to be discourteous to

Mr. Hume, you know, but the --
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Page 21
MR. HUME: My apologies.

MR. HEBERT: 1It's okay.

ARBITRATOR PRO: We've got Exhibit 4, counsel,
we're in paragraph 3 titled "Procedures," where were you
quoting from, sub 1, sub 2?

MR. HEBERT: In Exhibit 4 -- I'm sorry, your
Honor, this is my fault. You're way ahead of me -- it's
part 3 of paragraph 3.

That's my fault, Mr. Christian.

ARBITRATOR PRO: Part 3 of paragraph 3 is on the
next page —-

MR. HEBERT: 49.

ARBITRATOR PRO: -- page 49, okay, titled
"Brokerage." Go ahead.

MR. HEBERT: I'm suffering from paragraph shock.
BY MR. HEBERT:

Q Do you see subpart 3 on the next page that it says
"Brokerage"?

A I do.

Q Okay. That's -- do you see that first sentence?
That's the Exhibit B I'm talking about; have you ever
seen that Exhibit B?

A No, because that's exactly what I was discussing
with you a minute ago.

Q So Exhibit B is Exhibit A?
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Page 22
A Well, obviously, yes. There's a typo or something

in this document. I mean, we've changed this document to
accommodate Mr. Garmong, and I'm sure whoever read it
typed —— made a typo, didn't see it, transposed the data.

Q Do you have any direct knowledge of that or are
you just guessing?

A I'm guessing on that one.

0 Thank you.

You've been hearing a lot about page 11 of the
Investment Management Group —-- actually, I'm sorry. I
misspoke -- the Confidential Client Profile, if I've got
my terminology correct?

A Correct.

Q Do you —— have you ever seen a completed page 11
of the Confidential Client Profile?

A That particular page that we've shown here, not to
my knowledge, no.

Q Would you say that Mr. Garmong was pretty faithful
in communicating his position to you?

A Absolutely.

Q And that if he had had a page 11 which had several
investment models to check, he would have checked it and
given it to you?

MR. BRADLEY: Objection; calls for speculation.

ARBITRATOR PRO: No, the witness can answer that
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An unpublislied order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123

IN THE SUPREME COURT OF THE STATE OF NEVADA

GREGORY GARMONG, No. 65899
Petitioner,
vs.

THE SECOND JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF FILED
WASHOE; AND THE HONORABLE

BRENT T. ADAMS, DISTRICT JUDGE, DEC 1 2 2014
Respondents, TRAGIE K LINDEMAN
and CLERK ‘F SUFREME COURT

WESPAC; AND GREG CHRISTIAN, B2 i oo,
Real Parties in Interest.

ORDER DENYING PETITION

FOR WRIT OF MANDAMUS OR PROHIBITION

This is an original petition for a writ of mandamus or
prohibition challenging a district court order granting a motion to compel
arbitration.

A writ of mandamus is available to compel the performance of
an act that the law requires as a duty resulting from an office, trust, or
station, or to control an arbitrary or capricious exercise of discretion.  See |
NRS 34.160; Intl Game Tech., Inc. v. Second Judicial Dist. Court, 124
Nev. 193, 197, 179 P.3d 556, 558 (2008). This court may issue a writ of
prohibition to arrest the proceedings of a district court exercising its
judicial functions when such proceedings are in excess of the district
court’s jurisdiction. See NRS 34.320; Smith v. Eighth Judicial Dist. Court,
107 Nev. 674, 677, 818 P.2d 849, 851 (1991). Whether to consider a writ
petition is within this court’s discretion. Smith, 107 Nev, at 677, 818 P.2d

at 851. Petitioner bears the burden of demonstrating that extraordinary

SueremE CouRT
OF
NEvana
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relief is warranted. Pan v. Eighth Judicial Dist. Court, 120 Nev. 222, 228,
88 P.3d 840, 844 (2004).

Having considered the parties’ arguments and the documents
before us, we conclude that petitioner has not met his burden of
demonstrating that the district court either had a legal duty to deny the
motion to compel arbitration or arbitrarily or capriciously abused its
discretion or exceeded its jurisdiction by granting the motion. See id. We
therefore deny the petition. See Smith, 107 Nev, at 677, 818 P.2d at 851,

It is so ORDERED.

Saitta

ce:  Hon. Brent T. Adams, District Judge
Carl M. Hebert
Sinai Schroeder Mooney Boetsch Bradley & Pace
Washoe District Court Clerk

SupReME CouRT
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THOMAS C. BRADLEY, ESQ. Transaction # 7261736 : yvilg
Bar No. 1621

435 Marsh Ave.

Reno, Nevada 89509
Telephone (775) 323-5178
Tom@TomBradleyLaw.com

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

GREGORY GARMONG,
Plaintiff, Case No. CV 12-01271
V. P Dept. No. 6

WESPAC, GREG CHRISTIAN, and
Does 1-10, ,

Defendants.
/

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTIONS TO VACATE
ARBITRATOR’S AWARD OF DENIAL OF PLAINTIFEF’S MOTION FOR PARTIAL
SUMMARY JUDGMENT AND FOR THE COURT TO DECIDE AND GRANT
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Defendants Wespac and Greg Christian, by and through their counsel, Thomas C. Bradley,
Esq., hereby submit to this Honorable Court their Opposition to Plaintiff Gregory Garmong’s
Motions to Vacate Arbitrator’s Award of Denial of Plaintiff’s M;)tion for Partial Summary
Judgment and for the Court to Decide and Grant Plaintiff’s Motion For Partial Summary Judgment.
Defendants’ Opposition is based on the following Memorandum of Points and Authorities, the
attached affidavit of Greg Christian, filed on behalf of both Defendants, and all other pleadings,
briefs, and exhibits filed herein. '
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MEMORANDUM OF POINTS AND AUTHORITIES

I
SUMMARY

Plaintiff Gregory Garmong seeks review of Judge Pro’s interlocutory decision that the case
should proceed to hearing and not be decided by Plaintiff’s Motion for Partial Summary Judgment.
It is well established that an order denying summary judgment is not appealable after a hearing on
the merits. Even if such an Order was appealable, Judge Pro correctly ruled that there were issues
of material fact precluding the granting of Mr. Garmong’s Motion for Partial Summary Judgment.

See Order attached as Exhibit “1.”

IL
AN ORDER DENYING SUMMARY JUDGMENT IS NOT APPEALABLE
AFTER A HEARING ON THE MERITS

A Rule 56(d) order granting partial summary judgment from which no immediate appeal

lies is merged into the final judgment and reviewable on appeal from that final judgment. Aaro,

. Inc. v. Daewoo International (America) Corp., 755 F.2d 1398, 1400 (11th Cir.1985), and cases

cited therein; see also Eudy v. Motor-Guide, Hersch.ede Hall Clock Co., 604 F.2d 17, 18,203 USPQ
721 (5th Cir.1979). An order granting a judgment on certain issues is a judgment on those issues.
It forecloses further dispute on those issues at the trial stage.

An order denying a motion for partial summary judgment, on the other hand, is merely a
judge's determination that genuine issues of material fact exist. It is not a judgment and does not
foreclose trial on the issues on which summary judgment was sought. See Glaros v. H.H. Robertson
Co., 797 F.2d 1564, 1573 (Fed. Cir. 1986). It “does not settle or even tentatively decide anything
about the merits of the claim.” Switzerland Cheese Association, Inc. v. E. Horne's Market, Inc., 385
U.S. 23, 25 (1966), 87 S.Ct. 193, 195, 17 L.Ed.2d 23 (1966).

Denial of summary judgment “is strictly a pretrial order that decides only one thing—that
the case should go to trial,” i.e., that the claim remains pending for trial. Switzerland Cheese Ass 'n,
Inc., 385 U.S. at 25. “An order denying a motion for summary judgment is interlocutory, non-final,
and non-appealable.” Parker Brothers v. Tuxedo Monopoly, Inc., 757 F.2d 254, 255, (Fed.Cir.1985)
(citations omitted). Accordingly, a denial of summary judgment is not properly reviewable on an

appeal from the final judgment entered after-trial. See Glaros v. H H. Robertson Co., 797 F.2d at

- 1573.
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The Eighth Circuit held that a “ruling by a district court denying summary judgment is
interlocutory in nature and not appealable after a full trial on the merits.” Joknson Int'l Co. v.
Jackson Nat'l Life Ins. Co., 19 F.3d 431 (8th Cir.1994). The Johnson Court explained that: The
final judgment from which an appeal lies in the judgment on the verdict. The judgment on the
verdict, in turn, is based not on the pretrial filings [to support summary judgment] under Federal
Rule of Civil Procedure 56(c), but on the evidence adduced at trial. Id.

The Johnson Court explained that the primary question on summary judgment is whether
there exists a genuine issue of material fact as to the elements of the party’s claim. Once the
summary judgment motion is denied and the case proceeds to trial, however, the question of
whether a party has met its burden must be answered with reference to the evidence and the record
as a whole rather than by looking to the pretrial submissions alone. The district court's judgment
on the verdict after a full trial on the merits thus supersedes the earlier summary judgment
proceedings.

In Metro. Life Ins. Co. v. Golden Triangle, the Eighth Circuit further held that appellant’s |
proposed dichotomy between a summary judgment denied on factual grounds and one denied on
legal grounds, was both problematic and without merit because district courts are not required to
delineate why it denied summary judgment, therefore, the acceptance of appellant’s proposed
distinction would require the reviewing court to “to engage in the dubious undertaking of
determining the bases on which summary judgment is denied and whether those bases are ‘legal’
or ‘factual.”” 121 F.3d 351, 355 (8th. 1997) (citations omitted).

Thus, the Metro Life Court reasoned that such an approach that would require it to “craft-
a new jurisprudence based on a series of dubious distinctions between law and fact, inviting
potentially confusing and inconsistent case law to benefit only those summary judgment movants
who have failed to abide by the Federal Rules of Civil Procedure™; the court found such an approach
to be “unjustified and decline[d] to adopt it.” 121 F.3d at 355. Inrejecting the appellant’s proposed
approach, the Court ruled as follows:

Further, we note that our decision is in harmony with the majority of the other
circuits that have considered whether an appellate court may review a pretrial denial
of a motion for summary judgment after a full trial and judgment on the merits. See,
e.g., Lamav. Borras, 16 F.3d 473, 476 n. 5 (1st Cir.1994) (citations omitted) (“The
[appellant's] attack on the denial of summary judgment has been overtaken by
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subsequent events, namely a full-dress trial and an adverse jury verdict. In these
circumstances, we will not address the propriety of the denial of summary
judgment.”); Chesapeake Paper Prod. Co. v. Stone & Webster Eng'g Corp., 51 F.3d
1229, 1237 (4th Cir.1995) (footnote omitted) (“[W]e follow the other Circuits and
conclude that this Court will not review, under any standard, the pretrial denial of a
motion for summary judgment after a full trial and final judgment on the merits.”);
Blackv. J.I Case Co.,22 F.3d 568, 569-70 (5th Cir.1994) (footnote omiited) (“We
now conclude that this Court will not review the pretrial denial of a motion for
summary judgment where on the basis of a subsequent full trial on the merits final
judgment is entered adverse to the movant.”); Jarrert v. Epperly, 896 F.2d 1013,
1016 (6th Cir.1990) (footnote omitted) (“We agrec with the Ninth and Federal
Circuits and here hold that where summary judgment is denied and the movant
subsequently loses after a full trial on the merits, the denial of summary judgment
may not be appealed.”); Watson v. Amedco Steel, Inc., 29 F.3d 274, 278 (7th
Cir.1994) (“Absent an extraordinary circumstance ..., we will not review the denial
of a motion for summary judgment once the district court has conducted a full trial
on the merits of a claim.”); Whalen v. Unit Rig, Inc., 974 F.2d 1248, 1250-51 (10th
Cir.1992) (footnote omitted) (“[E]ven if summary judgment was erroneously
denied, the proper redress would not be through appeal of that denial but through
subsequent motions for judgment as a matter of law and appellate review of those
motions if they were denied.”); Glaros v. H.H. Robertson Co., 797 F.2d 1564, 1573
(Fed.Cir.1986) (footnote omitted) (“[ A] denial of summary judgment is not properly
reviewable on an appeal from the final judgment entered after trial.”).

Id at 355-356.
The Metro Life Court further noted that it should not ignore the persuasive policy and

prudential considerations advanced by the aforementioned courts and allowing such appeals would
unduly circumscribe the discretion of the district court to “deny summary judgment in a case where
there is a reason to believe that the better course would be to proceed to a full trial.” 121 F.3d at
356, citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 2513, 91 L.Ed.2d
202 (1986) (citation omitted); accord Black, 22 F.3d at 572. “Because the denial [of the summary
judgment motion] decided nothing but a need for trial ta.nd trial has occurred,” we now adopt “the
general and better view against review of summary judgment denials on appeal from a final
judgment entered after trial.” Glaros, 797 F.2d at 1573 n. 14, see Metro. Life Ins. Co. v. Golden
Triangle, 121 F.3d 351, 356 (8th Cir. 1997).

Similarly, the Ninth Circuit held that it would be unjust to deprive a party of a trial verdict

after the evidence was fully presented, on the basis of an appellate court's review of whether the

pleadings and affidavits at the time of the summary judgment motion demonstrated the need for a

trial. See Locricchio v. Legal Servs. Corp., 833 F.2d 1352, 1359 (9th Cir. 1987).
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The Locricchio Court explained that “[t]o be sure, the party moving for summary judgment
suffers an injustice if his motion is improperly denied. This is true even if the jury decides in his
favor. The injustice arguably is greater when the verdict goes against him. However, we believe it
would be even more unjust to deprive a party of a jury verdict after the evidence was fully presented,
on the basis of an appellate court’s review of whether the pleadings and affidavits at the time of the
summary judgment motion demonstrated the need for a trial. After considerable research, we have
found no case in which a jury verdict was overturned because summary judgment had been
improperly denied. We hold, therefore, that the denial of a motion for summary judgment is not
reviewable on an appeal from a final judgment entered after a full trial on the merits.” 833 F.2d at
1359.

The Eleventh Circuit court aptly explained that “Summary judgment is designed to weed
out those cases so clearly meritorious or so clearly lacking in merit that the full trial process need
not be activated to resolve them. Summary judément was not intended to be a bomb planted within
the litigation at its early stages and exploded on appeal; instead, it was intended as a device to
diminish the effort, time, ajnd costs associated with unnecessary trials.” Holley v. Northrop
Worldwide Aircraft Servs., Inc., 835 F.2d 1375, 1377 (11th Cir. 1988)

For the reasons expressed above, the overwhelming majority of reviewing Courts have held
that they need not consider the propriety of an order denying summary judgment once there has
been a full hearing on the merits. See Watson v Amedco Steel, Inc., 29 F3d 274, 277 (7th Cir. 1994).

Although the foregoing cases involve a trial court’s denial of summary judgment, the
reasoning is equally applicable to arbitrations. Moreover, NRS 38.241 only references a motion to
vacate an “award” with no reference to interlocutory rulings such as a denial of partial summary

judgment.
III.
JUDGE PRO PROPERLY DENIED
GARMONG’S MOTION FOR PARTIAL SUMMARY JUDGMENT

During the Arbitration, Wespac and Mr., Christian demonstrated in their Opposition
pleadings that there were material issues of disputed facts on each and very claim brought by Mr.
Garmong.

Moreover, Mr. Garmong’s fifty-page Motion for Summary Judgment was convoluted, hard
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to comprehend, and its reasoning highly questionable. In their Opposition, Defendants, however,
dedicated substantial time and effort to explain why the Motion for Summary Judgment was
meritless, in part because there are so many disputed material issues of facts that the Motior should
be summarily denied. See Defendants’ Opposition to Plaintiff’s Motion for Partial Summary
Judgment attached as Exhibit “2.” The Plaintiff’s Motion for Summary Judgment was so
voluminous, Defendants may have failed to specifically identify each and every material fact in
dispute but believe that Mr. Christian’s Affidavit adequately refuted the Plaintiff’s baseless claims.
See Affidavit of Greg Christian attached as Exhibit “3.”
JUDGE PRO DID NOT EVALUATE WITNESS CREDIBILITY WHEN HE RULED
UPON MR. GARMONG’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Mr. Garmong attempts to mislead this Court by contending that Judge Pro evaluated the
credibility of witnesses when he denied Mr. Garmong’s Motion for Partial Summary Judgment.
See page 13 Motion to Vacate Arbitrator’s Award of Attorney’s Fees. Mr. Garmong either fails to
understand the rules governing summary judgment or he hopes that he can mislead this court as to
the basis of Judge Pro’s decision. In his initial ruling, Judge Pro explained that he was applying the
law in accord with the Nevada Supreme Court’s decision in Wood v. Safeway, 121P.3d 1026,1029-
1031(2005). He concluded that based upon the Wood standard, Mr. Gprmong’s claims were not
“amenable to resolution on summary judgment.” See Exhibit “1;” see also Defendant’s Opposition
to Plaintiff’s Motion for Leave to Reconsider and Motion for Reconsideration of Order Granting
Defendants’ Motion to Strike attached as Exhibit “4.”

After Mr. Garmong raised his same arguments for partial summary judgmentin a

subseqﬁent Motion for Reconsideration, Judge Pro reiterated that:

Claimant’s basis for reconsideration is grounded in the well settled law of Nevada
that summary judgment shall be granted, “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law.” NRCP 56(c). That is precisely the standard
applied by the Arbitrator in concluding that summary judgment was not warranted.

The exhaustive analysis provided in Claimants original motion, and the voluminous
declarations and exhibits attached thereto articulate Claimants view of the evidence
supporting his claims. Many of the facts relied upon by claimant are indeed
“undisputed.” Viewed in context, however, the conclusion of the Arbitrator then,
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See Order Re: Claimant’s Motion for Reconsideration of Order Denying Summary Judgment at

and now is that they do not entitle Claimant to judgment as a matter of law without
first affording Respondents the.opportunity to defend the claims at a merits hearing,

Moreover, Nevada law does not require that an arbitrator or judge parse and render
a dispositive ruling on every fact asserted by each party as undisputed. The standard
to be applied is to “if practicable, ascertain what material facts exist without
substantial controversy” which are material to the resolution of a claim such that a
trial on the merits of that claim is unnecessary. fd.

A merits hearing is particularly appropriate where, as here, the resolution of the
claims is so heavily dependent on the opportunity of the parties to test the credibility
of the two, principle witnesses, Gregory Garmong and Greg Christian, and on the
Arbitrators opportunity to assess and weigh the credibility of each witness, and all
the cvidence in that context.

Exhibit “5.”

each claim for relief, a ‘trial on the merits™ also known as a “merits hearing” was required by Rule
56. At no time did Judge Pro assess witness credibility as part of his Rule 56 decision. Mr.
Garmong’s argument to the contrary is merely another attempt to mislead this Court. Mr,
Garmong’s argument that Judge Pro failed to understand the requirements of ruling upon a motion
for summary judgment is difficult to accept given Judge Pro’s decades of experience on the Federal

bench. Mr. Garmong’s attacks upon Judge Pro’s ability and character demonstrate his own lack of

Judge Pro clearly determined that because there were disputed issues of material fact as to

character and integrity.

111
iy
iy
1117
/117
/17
/117
iy
Iy
117
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CONCLUSION

Judge Pro’s Order denying summary judgment is not reviewable after a hearing on the
merits. Even if such an Order was subject to review, Judge Pro correctly ruled that there were
issues of material fact precluding the granting of Mr. Garmong’s Motion for Partial Summary
Judgment,

Affirmation: The undersigned verifies that this document does not contain the personal
information of any person.

RESPECTFULLY SUBMITTED THIS DAY OF MAY, 2019.

/s/ Thomas C. Bradley
THOMAS C. BRADLEY, ESQ.
Attorney for Defendants,
WESPAC and Greg Christian
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Exhibit No.
1
2

INDEX OF EXHIBITS
Description No. of Pages
Order Re: Summary Judgment 4
Defendants” Opposition to Plaintiff’s Motion for Partial 18
Summary Judgment
Affidavit of Greg Christian 6
Defendants’ Opposition to Plaintiff’s Motion for Leave to 8
Reconsider and Motion for Reconsideration of Order
Granting Defendants’ Motion to Strike
Order Re: Claimant’s Motion for Reconsideration of Order 4
Denying Summary Judgment
10
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FILED
Electronically
CV12-01271

2019-05-09 11:07:22 AM
Jacqueline Bryant

CODE: 2645 Clerk of the Court
THOMAS C. BRADLEY, ESQ. Transaction # 7261736 : yvild
Bar No. 1621

435 Marsh Ave.

Reno, Nevada 89509
Telephone (775) 323-5178
Tom@TomBradleyLaw.com

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

GREGORY GARMONG,
Plaintiff, Case No. CV 12-01271
V. P Dept. No. 6

WESPAC, GREG CHRISTIAN, and
Does 1-10, ,

Defendants.
/

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTIONS TO VACATE
ARBITRATOR’S AWARD OF DENIAL OF PLAINTIFEF’S MOTION FOR PARTIAL
SUMMARY JUDGMENT AND FOR THE COURT TO DECIDE AND GRANT
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Defendants Wespac and Greg Christian, by and through their counsel, Thomas C. Bradley,
Esq., hereby submit to this Honorable Court their Opposition to Plaintiff Gregory Garmong’s
Motions to Vacate Arbitrator’s Award of Denial of Plaintiff’s M;)tion for Partial Summary
Judgment and for the Court to Decide and Grant Plaintiff’s Motion For Partial Summary Judgment.
Defendants’ Opposition is based on the following Memorandum of Points and Authorities, the
attached affidavit of Greg Christian, filed on behalf of both Defendants, and all other pleadings,
briefs, and exhibits filed herein. '
/11
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11
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MEMORANDUM OF POINTS AND AUTHORITIES

I
SUMMARY

Plaintiff Gregory Garmong seeks review of Judge Pro’s interlocutory decision that the case
should proceed to hearing and not be decided by Plaintiff’s Motion for Partial Summary Judgment.
It is well established that an order denying summary judgment is not appealable after a hearing on
the merits. Even if such an Order was appealable, Judge Pro correctly ruled that there were issues
of material fact precluding the granting of Mr. Garmong’s Motion for Partial Summary Judgment.

See Order attached as Exhibit “1.”

IL
AN ORDER DENYING SUMMARY JUDGMENT IS NOT APPEALABLE
AFTER A HEARING ON THE MERITS

A Rule 56(d) order granting partial summary judgment from which no immediate appeal

lies is merged into the final judgment and reviewable on appeal from that final judgment. Aaro,

. Inc. v. Daewoo International (America) Corp., 755 F.2d 1398, 1400 (11th Cir.1985), and cases

cited therein; see also Eudy v. Motor-Guide, Herschéde Hall Clock Co., 604 F.2d 17, 18, 203 USPQ
721 (5th Cir.1979). An order granting a judgment on certain issues is a judgment on those issues.
It forecloses further dispute on those issues at the trial stage.

An order denying a motion for partial summary judgment, on the other hand, is merely a
judge's determination that genuine issues of material fact exist. It is not a judgment and does not
foreclose trial on the issues on which summary judgment was sought. See Glaros v. H.H. Robertson
Co., 797 F.2d 1564, 1573 (Fed. Cir. 1986). It “does not settle or even tentatively decide anything
about the merits of the claim.” Switzerland Cheese Association, Inc. v. E. Horne's Market, Inc., 385
U.S. 23, 25 (1966), 87 S.Ct. 193, 195, 17 L.Ed.2d 23 (1966).

Denial of summary judgment “is strictly a pretrial order that decides only one thing—that
the case should go to trial,” i.e., that the claim remains pending for trial. Switzerland Cheese Ass 'n,
Inc., 385 U.S. at 25. “An order denying a motion for summary judgment is interlocutory, non-final,
and non-appealable.” Parker Brothers v. Tuxedo Monopoly, Inc., 757 F.2d 254, 255, (Fed.Cir.1985)
(citations omitted). Accordingly, a denial of summary judgment is not properly reviewable on an

appeal from the final judgment entered after-trial. See Glaros v. H H. Robertson Co., 797 F.2d at

- 1573.
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The Eighth Circuit held that a “ruling by a district court denying summary judgment is
interlocutory in nature and not appealable after a full trial on the merits.” Johnson Int'l Co. v.
Jackson Nat'l Life Ins. Co., 19 F.3d 431 (8th Cir.1994). The Johnson Court explained that: The
final judgment from which an appeal lies in the judgment on the verdict. The judgment on the
verdict, in turn, is based not on the pretrial filings [to support sunmary judgment] under Federal
Rule of Civil Procedure 56(c), but on the evidence adduced at trial. Id

The Johnson Court explained that the primary question on summary judgment is whether
there exists a genuine issue of material fact as to the elements of the party’s claim. Once the
summary judgment motion is denied and the case proceeds to trial, however, the question of
whether a party has met its burden must be answered with reference to the evidence and the record
as a whole rather than by looking to the pretrial submissions alone. The district court's judgment
on the verdict after a full trial on the merits thus supersedes the earlier summary judgment
proceedings.

In Metro. Life Ins. Co. v. Golden Triangle, the Eighth Circuit further held that appellant’s |
proposed dichotomy between a summary judgment denied on factual grounds and one denied on
legal grounds, was both problematic and without merit because district courts are not required fo
delineate why it denied summary judgment, therefore, the acceptance of appellant’s proposed
distinction would require the reviewing court to “to engage in the dubious undertaking of
determining the bases on which summary judgment is denied and whether those bases are ‘legal’
or ‘factual.”” 121 F.3d 351, 355 (8th. 1997) (citations omitted).

Thus, the Metro Life Court reasoned that such an approach that would require it to “craft-
a new jurisprudence based on a series of dubious distinctions between law and fact, inviting
potentially confusing and inconsistent case law to benefit only those summary judgment movants
who have failed to abide by the Federal Rules of Civil Procedure™; the court found such an approach
to be “unjustified and decline[d] to adopt it.” 121 F.3d at 355. Inrejecting the appellant’s proposed
approach, the Court ruled as follows:

Further, we note that our decision is in harmony with the majority of the other
circuits that have considered whether an appellate court may review a pretrial denial
of a motion for summary judgment after a full trial and judgment on the merits. See,
e.g., Lamav. Borras, 16 F.3d 473, 476 n. 5 (1st Cir.1994) (citations omitted) (“The
[appellant's] attack on the denial of summary judgment has been overtaken by
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subsequent events, namely a full-dress trial and an adverse jury verdict. In these
circumstances, we will not address the propriety of the denial of summary
judgment.”); Chesapeake Paper Prod, Co. v. Stone & Webster Eng'g Corp., 51 F.3d
1229, 1237 (4th Cir.1995) (footnote omitted) (“[W]e follow the other Circuits and
conclude that this Court will not review, under any standard, the pretrial denial of a
motion for summary judgment after a full trial and final judgment on the merits.”);
Blackv. J.I Case Co., 22 F.3d 568, 569-70 (5th Cir.1994) (footnote omitted) (“We
now conclude that this Court will not review the pretrial denial of a motion for
summary judgment where on the basis of a subsequent full trial on the merits final
judgment is entered adverse to the movant.”); Jarrett v. Epperly, 896 F.2d 1013,
1016 (6th Cir.1990) (footnote omitted) (“We agree with the Ninth and Federal
Circuits and here hold that where summary judgment is denied and the movant
subsequently loses after a full trial on the merits, the denial of summary judgment
may not be appealed.”); Watson v. Amedco Steel, Inc., 29 F.3d 274, 278 (7th
Cir.1994) (“Absent an extraordinary circumstance ..., we will not review the denial
of a motion for summary judgment once the district court has conducted a full trial
on the merits of a claim.”); Whalen v. Unit Rig, Inc., 974 F.2d 1248, 1250-51 (10th
Cir.1992) (footnote omitted) (“[E]Jven if summary judgment was erroneously
denied, the proper redress would not be through appeal of that denial but through
subsequent motions for judgment as a matter of law and appellate review of those
motions if they were denied.”); Glaros v. H.H. Robertson Co., 797 F.2d 1564, 1573
(Fed.Cir.1986) (footnote omitted) (“[ A] denial of summary judgment is not properly
reviewable on an appeal from the final judgment entered after trial.”).

Id. at 355-356.
The Metro Life Court further noted that it should not ignore the persuasive policy and

prudential considerations advanced by the aforementioned courts and allowing such appeals would
unduly circumscribe the discretion of the district court to “deny summary judgment in a case where
there is a rcason to believe that the better course would be to proceed to a full trial.” 121 F.3d at
356, citing Anderson v, Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 2513, 91 L.Ed.2d
202 (1986) (citation omitted); accord Black, 22 F.3d at 572. “Because the denial [of the summary
judgment motion] decided nothing but a need for trial and trial has occurred,” we now adopt “the
general and better view against review of summary judgment denials on appeal from a final
judgment entered after trial.” Glaros, 797 F.2d at 1573 n. 14, see Metro. Life Ins. Co. v. Golden
Triangle, 121 F.3d 351, 356 (8th Cir. 1997).

Similarly, the Ninth Circuit held that it would be unjust to deprive a party of a trial verdict

after the evidence was fully presented, on the basis of an appellate court's review of whether the

pleadings and affidavits at the time of the summary judgment motion demonstrated the need for a

trial. See Locricchio v. Legal Servs. Corp., 833 F.2d 1352, 1359 (9th Cir. 1987).
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The Locricchio Court explained that “[t]o be sure, the party moving for summary judgment
suffers an injustice if his motion is improperly denied. This is true even if the jury decides in his
favor. The injustice arguably is greater when the verdict goes against him. However, we believe it
would be even more unjust to deprive a party of a jury verdict after the evidence was fully presented,
on the basis of an appellate court’s review of whether the pleadings and affidavits at the time of the
summary judgment motion demonstrated the need for a trial. After considerable research, we have
found no case in which a jury verdict was overturned because summary judgment had been
improperly denied. We hold, therefore, that the denial of a motion for summary judgment is not
reviewable on an appeal from a final judgment entered after a full trial on the merits.” 833 F.2d at
1359.

The Eleventh Circuit court aptly explained that “Summary judgment is designed to weed
out those cases so clearly meritorious or so clearly lacking in merit that the full trial process need
not be activated to resolve them. Summary judément was not intended to be a bomb planted within
the litigation at its early stages and exploded on appeal; instead, it was intended as a device to
diminish the effort, time, ajnd costs associated with unnecessary trials.” Holley v. Northrop
Worldwide Aircraft Servs., Inc., 835 F.2d 1375, 1377 (11th Cir. 1988)

For the reasons expressed above, the overwhelming majority of reviewing Courts have held
that they need not consider the propriety of an order denying summary judgment once there has
been a full hearing on the merits. See Watson v Amedco Steel, Inc., 29 F3d 274, 277 (7th Cir. 1994).

Although the foregoing cases involve a trial court’s denial of summary judgment, the
reasoning is equally applicable to arbitrations. Moreover, NRS 38.241 only references a motion to
vacate an “award” with no reference to interlocutory rulings such as a denial of partial summary

judgment.
III.
JUDGE PRO PROPERLY DENIED
GARMONG’S MOTION FOR PARTIAL SUMMARY JUDGMENT

During the Arbitration, Wespac and Mr, Christian demonstrated in their Opposition
pleadings that there were material issues of disputed facts on each and very claim brought by Mr.
Garmong.

Moreover, Mr. Garmong’s fifty-page Motion for Summary Judgment was convoluted, hard
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to comprehend, and its reasoning highly questionable. In their Opposition, Defendants, however,
dedicated substantial time and effort to explain why the Motion for Summary Judgment was
meritless, in part because there are so many disputed material issues of facts that the Motior should
be summarily denied. See Defendants’ Opposition to Plaintiff’s Motion for Partial Summary
Judgment attached as Exhibit “2.” The Plaintiff’s Motion for Summary Judgment was so
voluminous, Defendants may have failed to specifically identify each and every material fact in
dispute but believe that Mr. Christian’s Affidavit adequately refuted the Plaintiff’s baseless claims.
See Affidavit of Greg Christian attached as Exhibit “3.”
JUDGE PRO DID NOT EVALUATE WITNESS CREDIBILITY WHEN HE RULED
UPON MR. GARMONG’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Mr. Garmong attempts to mislead this Court by contending that Judge Pro evaluated the
credibility of witnesses when he denied Mr. Garmong’s Motion for Partial Summary Judgment.
See page 13 Motion to Vacate Arbitrator’s Award of Attorney’s Fees. Mr. Garmong either fails to
understand the rules governing summary judgment or he hopes that he can mislead this court as to
the basis of Judge Pro’s decision. In his initial ruling, Judge Pro explained that he was applying the
law in accord with the Nevada Supreme Court’s decision in Wood v. Safeway, 121P.3d 1026,1029-
1031(2005). He concluded that based upon the Wood standard, Mr. Gprmong’s claims were not
“amenable to resolution on summary judgment.” See Exhibit “1;” see also Defendant’s Opposition
to Plaintiff’s Motion for Leave to Reconsider and Motion for Reconsideration of Order Granting
Defendants’ Motion to Strike attached as Exhibit “4.”

After Mr. Garmong raised his same arguments for partial summary judgment in a
subsequent Motion for Reconsideration, Judge Pro reiterated that:

Claimant’s basis for reconsideration is grounded in the well settled law of Nevada

that summary judgment shall be granted, “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show that

there is no genuine issue as to any material fact and that the moving party is entitled

to a judgment as a matter of law.” NRCP 56(c). That is precisely the standard
applied by the Arbitrator in concluding that summary judgment was not warranted.

The exhaustive analysis provided in Claimants original motion, and the voluminous
declarations and exhibits attached thereto articulate Claimants view of the evidence
supporting his claims. Many of the facts relied upon by claimant are indeed
“undisputed.” Viewed in context, however, the conclusion of the Arbitrator then,
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and now is that they do not entitle Claimant to judgment as a matter of law without
first affording Respondents the opportunity to defend the claims at a merits hearing.

Moreover, Nevada law does not require that an arbitrator or judge parse and render
a dispositive ruling on every fact asserted by each party as undisputed. The standard
to be applied is to “if practicable, ascertain what material facts exist without
substantial controversy” which are material to the resolution of a claim such that a
trial on the merits of that claim is unnecessary. Id

A merits hearing is particularly appropriate where, as here, the resolution of the

claims is so heavily dependent on the opportunity of the parties to test the credibility

of the two, principle witnesses, Gregory Garmong and Greg Christian, and on the

Arbitrators opportunity to assess and weigh the credibility of each witness, and all

the.evidence in that context.

See Order Re: Claimant’s Motion for Reconsideration of Order Denying Summary Judgment at
Exhibit “5.”

Judge Pro clearly determined that because there were disputed issues of material fact as to
each claim for relief, a ‘trial on the merits” also known as a “merits hearing” was required by Rule
5'6. At no time did Judge Pro assess witness credibility as part of his Rule 56 decision. Mr.
Garmong’s argument to the contrary is merely another attempt to mislead this Court. Mr.
Garmong’s argument that Judge Pro failed to understand the requirements of ruling upon a motion
for summary judgment is difficult to accept given Judge Pro’s decades of experience on the Federal
bench. Mr. Garmong’s attacks upon Judge Pro’s ability and character demonstrate his own lack of
character and integrity. -

Iy
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I
11/
/17 '
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117
11/
117
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CONCLUSION

Judge Pro’s Order denying summary judgment is not reviewable after a hearing on the
merits. Even if such an Order was subject to review, Judge Pro correctly ruled that there were
issues of material fact precluding the granting of Mr. Garmong’s Motion for Partial Summary
Judgment,

Affirmation: The undersigned verifies that this document does not contain the personal
information of any person.

RESPECTFULLY SUBMITTED THIS DAY OF MAY, 2019.

/s/ Thomas C. Bradley
THOMAS C. BRADLEY, ESQ.
Attorney for Defendants,
WESPAC and Greg Christian
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Exhibit No.
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INDEX OF EXHIBITS

Description
Order Re: Summary Judgment

Defendants® Opposition to Plaintiff’s Motion for Partial
Summary Judgment

Affidavit of Greg Christian

Defendants’ Opposition to Plaintiff’s Motion for Leave to
Reconsider and Motion for Reconsideration of Order
Granting Defendants’ Motion to Strike

Order Re: Claimant’s Motion for Reconsideration of Order
Denying Summary Judgment
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No. of Pages

4
18

JA 1035



FILED
Electronically
CV12-01271

2019-05-09 11:07:22 AM
Jacqueline Bryant
Clerk of the Court

EXHIBIT 1 ™

EXHIBIT 1

JA 1036



Hon. Philip M. Pro (Ret.)
JAMS

3800 Howard Hughes Parkway
11% Floor

Las Vegas, NV 89169

Phone: (702) 457-5267

Fax:  (702) 437-5267

Arbitrator
JAMS ARBITRATION CASE REFERENCE NO. 1260003474
GREGORY GARMONG,
Claimant,
ve. ORDER RE: SUMMARY JUDGMENT

WESPAC, and GREG CHRISTIAN,

Respondents.

This action was commenced in the Second Judicial District Court of the State of Nevada
in and for the County of Washoe on May 9, 2012, by the filing of Plaintiff Gregory Garmong’s
Complaint for damages against Defendants Wespac, and Greg Christian, Garmong alleged that
on August 31, 2005, he entered an Investment Management Agreement with Defendants to
receive investment advice and management of a major portion of his life and retirement savings.

After nearly five years of litigation, on February 8, 2017, the parties entered 2 stipulation‘

to proceed to arbitration pursuant to paragraph 16 of the Investment Management Agreement.
The stipulation was approved by the Honorable Lynne K. Simons, District Judge, on February
21, 2017, and the undersigned was appointed as Arbitrator int March 2017. A Status Conference
was conducted on April 17, 2017, and on August 11, 2017, a Discovery Plan and Scheduling
Order was agreed to by the parties.

On September 18, 2017, Garmong filed an Amended Complaint seiting forth claims for
(1) Breach of Contract, (2) Breach of Implied Warranty in Contract, (3) Breach of the Covenant
of Good Faith and Fair Dealing, (4) Torticus Breach of the Covenant of Good Faith and Fair
Dealing, (5) Breach of Nevada Deceptive Trade Practices Act, (6) Breach of Fiduciary Duty, (7)

i
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Breach of Duty of Full Disclosure, (8)Breach of Agency, (9) Negligence, (10) Breach of NRS
628A.030, (11) Intentional Infliction of Emotional Distress, and (12) Unjust Enrichment.
Garmong seeks damages, including punitive damages, and double damages pursuant to NRS
41.1395, return of advisor fees, costs and attorney’s fees.

On September 18, 2017, Defendants also filed their Opening Arbitration Brief, and
Garmong filed & Pre-Hearing Statement providing a summary of the factual basis for his claims.
On October 16, 2017, Defendants filed an Answer fo Garmong’s Amended Complaint. In accord
with the Second Order Re Scheduling entered November 22, 2917, Garmong filed a Motion for
Partial Summary Judgment on November 30, 2017, Briefing on that Motion was completed on
January 11, 2018, and the Motion is now ripe for decision. '

Garmong’s claims are grounded in the alleged loss of $580,649.82 in capital from his
investment accounts managed by Defendants between October 2007 and November 2008, and
his payment to Defendants of $21,283.29 in unearned advisor fees. Garmong contends that in
addition to recovery of those sums, he is entitled to recover punitive damages because of
Defendants’ fraudulent conduct, and double damages under NRS 41.1395, because Garmong is
an older person valnerable to exploitation by Defendants.

Defendants respond that the losses suffered by Garmong were the product of the great
economic recession in 2008 and 2009, and not the result of investment advice and
recommendations provided by Wespac or Christian. Defendants contend that agairist Christian’s
advice, Garmong terminated his relationship with Defendants on March 9, 2009, and transferred
his accounts to another broker. Defendants argue Garmong now seeks to hold Defendants
financially responsible for the consequences of his decision to terminate their relationship at the

botiom of the market.

In assessing the instant Motion for Partial Summary Judgment, the undersigned evaluates
the record in accord with the Liberty Lobby, Celotex, and Matsushita trilogy of United States
Supreme Court cases embraced by the Nevada Supreme Court in Wood v. Safeway, 121 P.3d
1026, 1029-1031 (2005), and views all evidence in the light most favorable to the non-moving
party. Under Rule 56(c), summary judgment is appropriate if the pleadings, the discovery
produced, and any admissible declarations show that “there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law,”. A fact is “material” if it
might affect the outcome of the case, as determined by governing substantive law. Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). An issue is “genuine” if sufficient evidence exists
such that a reasonable fact finder could find for the non-moving party., and the moving party
bears the burden of proving there is no genuine issue of material fact.

The briefing on the instant Motion is extensive, consuming nearly 100 pages
2
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accompanied by voluminous declarations and exhibits. The parties deny most of the material
facts cited as undisputed. Moreover, it appears that issues of fact and credibility pervade in
assessing the merit of the claims in dispute. Under the circumstances, the Arbitrator finds the
claims in dispute are not amenable to resolution on summary judgment.

. Consistent with the goals of arbitration to provide an expeditious and fair resolution of
the claims in dispute based on the credible evidence presented, and according to the appliceble
law. These goals can best be served by completion of any remaining discovery and the
scheduling of a hearing on the merits as promptly as possible in accord with the Discovery Plan
and Scheduling Order entered August 11, 2017,

IT IS THEREFORE ORDERED that Plaintiff's Motion for Partial Summary Judgment is
Denicd.

IT IS FURTHER ORDERED that the parties shall forthwith confer, and shall submit a joint
status report on or before February 12, 2018, setting forth a revised schedule for the completion
of remaining discovery, and the proposal of the parties for three alternative dates for the

arbitration hearing.

Daled: January 25, 2018 ( /}07
Hon. Philip M Pro (Ret.)
Arbitrator
3
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PROOF OF SERVICE BY EMAIL & U.S. MATL

Re: Garmong, Gregory vs. Wespac et al.
Reference No. 1260003474

[, Mara Satterthwaite, Esq., not a party to the within action, hereby declare that on January 25,
2018, 1 served the attached ORDER RE: SUMMARY JUDGMENT on the parties in the within action by Email
and by depositing true copies thereof enclosed in sealed envelopes with postage thereon fully prepaid, in the

United States Mail, at Las Vegas, NEVADA, addressed as follows:

Car] M. Hebert Esq. Thomas C. Bradley Esg.
L/O Carl M. Hebert Sinai, Schroeder, Mooney, Boetsch, Bradley & Pace
202 California Ave 448 Hill Street
Reno, NV 89509 Reno, NV 89501
Phone: 775-323-5556 Phone: 775-323-5178
carl@cmhebertlaw.com Tom(@stockmarketattorney.com

Parties Represented: . Parties Represented:

Gregory Garmong Greg Christian

Wespac

I declare under penalty of perjury the foregoing to be true and correct. Executed at Las Vegas,

NEVADA on January 25, 2018.

¢

Mara Satterthwai ¢, BEsq.
msatterthwaite@jamsadr.com
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Thomas C. Bradley, Esq.
Bar No. 1621

448 Hill Street

Reno, Nevada 89501
Telephone: (775) 323-5178
Fax: (775) 323-0709
Counsel for Defendants

Judicial Arbitration and Mediation Service

Las Vegas, Nevada

GREGORY GARMONG,

Plaintiff, Case No. 1260003474

WESPAC, GREG CHRISTIAN, and
Does 1-10, -

Defendants.
/

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION
FOR PARTIAL SUMMARY JUDGMENT

Defendants Wespac and Greg Christian hereby oppose Plaintiff Gregory Garmong’s Motion For
Partial Summary Judgment. Defendants’ Opposition is based on tﬂe following Points and
Authorities, the attached affidavit of Greg Christian, filed on behalf of both Defendants, and al}
other pleadings, briefs, and exhibits identified below. .

i

i

i

H
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POINTS AND AUTHORITIES
I. Summary '

Defendants, Greg Christian and Wespac, deny that they are liable to Plaintiff, deny they -
caused Plaintiff to suffer any damages, and emphasize that had Plaintiff followed Defendants’
advice that Plaintiff’s accounts would have more than doubled in value by 2017.

From 2005 to 2007, Plaintiff was satisfied with Defendants’ advice and recommendations. -
Plaintiff’s accounts, however, were negatively impactcci by the'great recession in 2008 and 2009.

Plaintiff then lost sight of his stated long-term financial objectives. Against Mr. Christian’s advice,

* Plaintiff decided to terminate Mr. Christian and transfer his accounts to another broker at the very

bottom of the markqt. Plaintiff is now trying to hold Defendants financially responsible for the
consequences of his decision to terminate his relationship with Defendants at the bottom of the
market.

1. Background

In August 2005, Garmong and Defendants entered into a written “Investment Management
Agreement” whereby Wespac would provide financial advice and services to Plaintiff. On March
9, 2009, Garmong terminated the contract with Defendants.

On May 9, 2012 Garmong filed a Complaint in Nevada Second Judicial District Court
afl]leging that Defendants had breached the “Investment Management Agreement.” In response,
Defendants filed a Motion To Dismiss And To Compel Arbitration, in which they requested
dismissal of the Complaint pursuant to NRCP 12(b)(1) and an order compeliling arbitration
pursuant to NRS 38.221.

On October 29, 2012, Plaintiff filed an OppositiOn To Defendants’ Motion To Dismiss And
To Compel Arbitration. In his Opposition, Garmong claimed that because thé arbitration clause
of the Agreement was unconscionable, he would not arbitrate his dispu;ces with Defendants, and

would instead engage in nonbinding mediation. Opposition at 12:26-13:1, On December 3, 2012,

I,
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Defendants filed a reply to Plaintiff’s Opposition.

On December 13, 2012, the District Court filed an Order in which it found that “the
arbitration agreement contained in paragraph 16 of the Investment Management Agreement
entered into by the parties is not unconscionable and is therefore enforceable.” As a result of this
finding, the Court ordered the parties to engage in binding arbitration and stayed further judicial
proceedings pending the arbitration,

1. Summary Judgment Standard

NRCP Rule 56(c) provides that summary judgment “shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories, and admissions on file, to-gether with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to ajudgment‘as a matter of law. However, in deciding whether summary judgment
is appropriate, the evidence must be viewed in the light most favorable to the party against whom
summary judgment is sought; the factual allegations, evidence, and all rea-sonable inferences in
favor of that party must be presumed correct.” NGA #2 Limited Liability Co. v. Rains, 113 Nev.
1151, 1157, 946 P.2d 163, 167 (1997) citing Ferreira v. P.C.H. Inc., 105 Nev. 305, 306, 774 P.2d
1041, 1042 (1989). “A litigant has a right to a trial when there remains the slightest doubt as to
remaining issues of fact.” NGA #2, 946 P.2d at 167 citing 'C'Iauson v. Lloyd, 103 Nev. 432, 435,
743 P.2d 631, 632 (1987); Pine v. Leavvitt, 84 Nev.507, 513, 445 P.2d 942 ("NRCP 56(c)
authorizes summary judgment only where . . . the truth is clearly evident and no genuine issue
remains for trial.”)

NRCP 56(c) further requires that “[m]otions for summary judgment and responses thereto
shall include a concise statement sefting forth each fact material to the disposition of the motion
which the party claims is or is not genuinely at issue, citing the particular porti(;ns of any pleading,
affidavit, deposition, interrogatory, -answer, admission, or other evideﬁce upon which the party

relies,”
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IV. Material Facts Not At Issue

Defendants do not di"spute the following material facts:
1. The parties entered into a written “Investment Management Agreement” in or about August
2005.
2. Beginningin 2008, the stock market, after a lengthy period of appreciation, rapidly decreased
in value.
3. Chart showing the values of the S&P 500 and NASDAQ fro'm October 2005 through February
2009, attached as an Exhibit to Defendants’ Opening Arbitration Brief.

For a non-exhaustive list, see Exhibit 2.
V. Material Facts At Issue

Mr. Garmong’s fifty-page Motion for Summary Judgment was convoluted, hard to
comprehend, and its reasoning highly questionable. Defendants, however, dedicated substantial
time and effort to explain why the Motion for Summary Judgment was meritless, in part because
there are so many disputed material issues of facts that the Motion should be summarily denied.
The Plaintiff's Motion for Summary Judgment was so volﬁminous, Defendants may have failed to
specifically identify each and every detail material fact in dispute but believe that Mr., Christian’s
Affidavit adequately refutes the Plaintiff’s baseless claims. Defendants hereby incorporate the
Affidavit of Greg Christian, attached as E}_chibit 1, in defense to all the claims discussed below.
Rather than attempt to dissect Mr. Garmong’s Motion for Summary Judgment, Defendants will
instead focus> on each claim brought by Mr. Garmong and explain which material facts are
disputed.

For a non-exhaustive list, see Exhibit 3.
i
"
/ﬂ
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VI. Lepal Argument

1. Breach of Contract Claim

Under Nevada law:

To prevail on a breach of contract claim, a plaintiff must prove: (1) the existence of

a valid contract; (2) a breach of that contract by defendant; and (3) damages

resulting from the defendant’s breach.

Shaw v. Citimortgage, Inc., 201 F.Supp.3d 1222, 1248 (D.Nev. 2016).

Here, Plaintiff alleges that Defendants breached the Agreement by “fail[ing] to manage
Plaintiff’s managed accounts according to his investment objective and instructions not to lose
capital.” Motion For Partial Summary Judgment (“Motion”) at 10:3-4. Plaintiff fuﬁher alleges that
“Defendants’ breach was the proximate cause of Plaintiff’s loss, inasmuch as Defendants had sole
responsibility for managing the managed accounts.” Motion at 10:7-8.

Plaintiff fails to allege exactly what was “unsuitable” about the investments that Defendant
Christian recommended, except that they declined in value. But an investment is not unsuitable
just because it declines in value at some point. In fact, because of the economic situation in late
2008 and 2009, most types of investments sustained sharp declines. Subsequent events have
demonstrated that Mr, Christian’s advice to Plaintiff that Plaintiff should stay the course would
have prevented the purported losses about which he now corﬁplains.

Mr. Christian fulfilled his responsibility to the Plaintiff. He inquired about his firancial
situation and objectives when Plaintiff first opened his accounts, and he continued these
discussions with Plaintiff, through phone calls, personal meetings, and written corflmunications,
up to the point that he transferred his accounts to another broker. Based upon these discussions,
Mr. Christian had a reasonable basis to believe not only that his recommendations were sound, but
that they were appropriate and suitable for the Plaintiff — both as individual transactions and in
light of his entire portfolio. The information Mr. Christian provided the ‘Plaintiff throughout their

relationship was accurate and fulfilled his obligation to the Plaintiff.

5
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Mr. Christian made recommendations to the Plaintiff and monitored his accounts. Mr.
Christian acted reasonably :to ensure that the Plaintiff appreciated the risk of his investment
decisions and did his best to discourage him from maki-ng decisions that he believed were
inconsistent with his investment objectives. Plaintiff did not rely on Mr. Christian’s advice to stay
the course, he disregarded it, Plaintiff cannot blame Mr. Christian for giving bad advice when it
was his disregard of that advice which caused his losses.

As stated in Defendant Christian’s Affidavit, a letter iﬁstmcting him to assume complete
control over Mr. Garmong’s accounts was never received by Mr. Christian, nor did Mr. Garmong
ever ask Mr, Christian, at any time, either in writing or in person, to solely ménage Plaintiff’s
accounts without any input from Plaintiff. Mr. Christian believes the self-serving letter, allegedly
dated October 11, 2017, was fraudulently created by Mr. Garmong to provide false evidence to
support Plaintiff’s claims in this litigation.

Although Mr. Christian technically possessed discretionary control .over Mr. Garmong’s
accounts, in reality, Mr, Garmong insisted upon reviewing and approving all important investment
strategies before the strategies were implemented. In fact,. Mr, Garmong approved of all important
investment strategies and investment recommendations that were made throughout the life of the
accounts. .

For a limited timc; period, Mr Garmong did allow Defendants to invest his taxable account
in Wespac’s “Income and Growth Portfolio.” Mr. Garmong selected that model portfolio from a
variet.y of other Wespac model portfolios, some of which were designed to have lower risk than
the portfolio selected by Mr. Garmong. Within the “Income and Growth Portfolio,” the Defendants
exercised discretion to make security transactions to keep the portfolio aligned with the model
portfolio’s investment objectives and target holdings. .

Mr. Christian’s investment advice to Mr. Garmong was at all tixﬁcs suitable and prudent.

As a result, any monetary losses suffered by Plaintiff were not proximately caused by Defendants,

—6—
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and summary judgment is not appropriate. Accordingly, Defendants deny that they breached any
terms of the agreement and deny that Plaintiff sufféred any damages. See Affidavit of Greg
Christian, attached as Exhibit 1.

2, Breach of Implied Warranty Claim

To state a claim for breach of warranty: “[A] plaintiff must prove that a warranty existed,
the defendant breached the warranty, and the defendant’s breach was the proximate case of the
loss sustained.” Nevada Contract Services, Inc. v. Squirrel Compan'ies, Inc;, 119 Nev. 157, 161,
68 P.3d 896, 899 (2003). ‘

Here, Plaintiff has asserted that an implied warranty existed in the Agreement signed by
the parties. Despite diligent research, Defendants have been unable to locate one case in which a
court found an implied warranty to exist in a contract solely for services. See, e.g. Lufthansa Cargo
A.G. v. County of Wayne, 2002 WL 31008373 at *5 (E.D.Mich)(“Plaintiff’s claim for breach of
implied warranty fails as a matter of law. A breach of implied warranty claim cannot be alleged in
the context of a ‘contract’ for services . . .”.); Anthony Equip. Corp. v. Irwin Steel Erectors, Inc.,
115 8.W.3d 191, 209 (Ct.App.Tx. 2003)(“The Texas Su‘preme Court has recognized an implied
warranty for services only when the services related to the repair or modification of existing
tangible goods or property.”); Rochester Fund Municipals v.}éms!erdam Municipal Leasing Corp.,
746 N.Y.S.2d 512, 515, 296 A.D.2d 785, 787 (““No warranty attaches to the performance of a
service.””)(quoting Aegis Prods. v. Arriflex Corp. Of Am.,25 A.D.2d 639, 639,268 N.Y.S.2d 185);
City Services Contracting, Inc. v. Olen Properties Corp., 2002 WL 2017182 (Ct.App.4th Dist.
Cal.)({UNPUBLISHED); (““the well seitled rule in California is that where the primary objective
of a transaction is to obtain services, the doctfines of implied warranty and strict liability do not
apply.””Xquoting Allied Properties v. John A. Blume & Associates, 25 CalApp.3d 848, 855, 102
Cal.Rptr.259 (1972). ‘

The single case cited by Plaintiff, Canyon Villa.;' Apt. Corp. v. Robert Dillon Framing, Inc.,

—7-
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2013 WL 3984885, was a construction defect case wherein a property owner had brought an action
against a subcontractor for breach of implied warranty of workmanship — it was not an action based
on a contract solely for services. As case law makes clear, an implied warranty did not exist in the
parties’ Agreement, and this claim should be ignored.

To the extent that a warranty for investment advice services may exist, Defendants deny
that they failed to provide inadequate services, that at all times Defendants provided suitable
investment advide,'and dény that Plaintiff suffered da!i)ages.. See Affidavit of Greg Christian,
attached as Exhibit 1,

3. Contractual Breach of Implied Covenant of Good Faith and Fair Dealing Claim

According to the Nevada Supreme Court, to establish a claim for breach of the implied

covenants of good faith and fair dealing, a plaintiff must prove:

(1) the existence of a contract between the parties;
(2) that defendant breached its duty of good faith and fair dealing by acting in a
manner unfaithful to the purpose of the contract; and
(3) the plaintiff’s justified expectations under the contract were denied.
Shaw v. Citimortgage, Inc., 201 F.Supp.3d 1222, 1251 (D.Nev. 2016).

As further explained by the Court, the implied covenants “‘Prohibits arbitrary or unfair
actions by one party that work to the disadvantage of the other.”” Id. (Quoting Nelson v. Heer, 123
Nev. 217, 163 P.3d 420, 427 (2007). '

Here, the parties agree that a contract existed between them, however, Defendant Christian
asserts that Plaintiff Garmong never instructed him to make changes to Plaintiff’s investment
accounts without Mr. Garmong’s approval. At all times, his investment advice to Mr. Garmong
was suitable and prudent. In addition, Mr. Garmong asserted control to make the final decision
on all important investment strategies and to pre-approve of all material investment decisions.
Defendants were faithful at all times to the purpose of the parties’ Agreerﬁent. In any event,
Defendants deny that they violated the covenant of good faith and féir dealing and deny that
Plaintiff suffered damages. See Affidavit of Greg Christian, attached as Exhibit 1.

—8—
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4. Tortious Breach of Implied Covenant of Good Faith and Fair Dealing

A claim for tortious breach of the implied covenants is similar to a contractual breach of
the implied covenants, but also requires that a special relationship of trust and dependency existed

between the parties. Andreatta v. Eldorado Resorts, 214 F.Supp. 3d 943, 957 (D.Nev. 2016). “This

additional tort liability is allowed only in cases where ‘ordinary contract damages do not

adequately compensate the victim because they do not require the party in the superior or entrusted
position . . . to account adequately for grievous and perfidious ﬁisconduct, and contract damages
do not make the aggrieved, weaker, ‘trusting’ party ‘whole.”” Id.

A federal court has further explained that “an action in tort for breach of the covenant arises
only ‘in rare and exceptional cases’ when there is a special relationship between the victim and
tortfeasor. A special relationship is ‘characterized by elements of public interest, adhesion, and
fiduciary responsibility.’”” Max Baer Productions, Ltd. v. Riverwood Partners, LLC, 2010 WL
3743926 at *5 (D.Nev.). As examples of a special relationship, the ccn;n sited relationships
“between insurers and insureds, partners of partnerships, and franchisees and franchisers.” /d. “In
addition, we have extended the tort remedy to certain situations in which one party holds ‘vastly
superior bargaining power.’” /4. (emphasis added).

Here, as set forth in Plaintiff's Pre-Hearing Stateme'r;t, Mr. Garmong was hardly a weaker
and dependent party. Rather, Mr. Garmong had obtained a doctorate from MIT and a combined
1.D. and M.B.A. from UCLA before spending nearly thirty years as a patent attorney. Plaintiff’s
Pre-Hearing Statement at 3:3-15. Mr. Garmong was also an experienced investor who transferred
numerous securities, not cash, into the accounts managed by Defendants.

In addition, contrary to Plaintiff’s représentations that he had not been given a copy of the
“Investment Management Agreement” to study and to have legal counsel review before signing,
“Mr. Garmong was given a copy of the ‘Investment Management Agfeement’ to take with him

and review, and then kept the Agreement for at least a week before he returned his annotated copy

—9—
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to Westpac’s (sic) office.” Defendants’ Reply To Plaintiff’s Opposition To Defendants’ Motion To

Dismiss And To Compel Arbitration at 6:6-9.

Further, despite Plaintiff’s claims that he was unable to negotiate as to the terms of the
Agreement, the notes, underlines and cross-outs contained in Mr. Garmong’s copy of the
Agreement, prove otherwise. Defendants’ Reply To Plaintiff’s Opposition To Defendants’
Motion To Dismiss And To Compel Arbitration at 6:11-14. In addition, despite Plaintiff’s claims
that “[t]here was no fair negotiation of the terms of the Agreexﬁent ...". Defendant Christian has
stated that he made the changes requested by Mr. Garmong to the “Investment Management
Agreement.” Affidavit of Greg Christian dated December 3, 2012, attached as Exhibit 1 to Reply
To Plaintiff"s Opposition To Defendants’ Motion To Dismiss And To Compel Arbitration at 74 and
Declaration of Gregory Garmong dated October 29, 2012, attached as Exhibit 1 to Plaintiff’s
Oppos“ition To Defendants’ Motion To Dismiss And To Compel Arbitration at Y8. Here, the
Agreement was not one of adhesion nor were Defendants a party with “vastl.y superior bargaining

power.”

Further, because Defendants never assumed sole control over Gregory Garmong’s

accounts, Mr. Garmong remained in control of making all important investment strategies and
approved of all material investment recommendations throﬁghout the parties’ relationship. As a
result, Plaintiff had not established that Defendants breached the implied covenant of good faith
and fair dealing or that Defendants’ conduct was grievous and perfidious. In any event, the
Defendants deny they violated any applicable covenant of good faith and fair dealing and deny
that Plaintiff suffered any damages. See Affidavit of Greg Christian, attached as Exhibit 1.

5. Breach of Nevada Deceptive Trade Pfactices Act Claim

“Under NDTPA’s [Nevada Deceptive Trade Practices Act] plain language, to establish a
cause of action, a plaintiff must show a defendant engaged in a consumer fraud of which the

plaintiff was a victim. Because a prevailing party ma)f recover ‘damages that he has sustained,” a

~10-
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plaintiff also must demonstrate damages. Implicit in that language is a causation requirement,”

Picus v. Wal-Mart Stores, Ir}c., 256 F.R.D. 651, 657 (D.Nev. 2009)(emphasis added). As further
stated by the Picus Court, “Under Nevada Revised Statutes §41.600(3) a party can recover only
those damages sustained as a result of the defendant’s act of consumer fraud.” /d.

The law does not support a “rearview” analysis of investment recommendations. The
Plaintiff must demonstrate that the quality of the investment when it was purchased deviated from
his or her investment goals. [citing cases] Keenan, M.D., et al: v. D.H. Blair & Co., Inc., 838 F.
Supp. 82, 87 (S.D.N.Y. 1993). A subsequent diminution in value reveals nothing about the quality
of the investment when it was purchased and does not illuminate the reasons wﬂy the stock was
uns{xitable for investment objectives. /d. Conclusory allegations regarding inappropriate
investments are not sufficient. Id. “[A]ny investment that turns out badly can appear to be - in
hindsight a low return, high risk investment...” Olkley v. Hyperion 1999 Term Trust, Inc., 98 F.3d
2, 8 (2™ Cir. 1996). “It is the very nature of the securities markets that even ihe most exhaustively
researched predictions are fallible...” “Not every bad investment is a product of
misrepresentation,” Id. To recover in a securities caée, a customer “must offer more than
allegations that [his] portfolios failed to perform as predicted.” Id.

As previously stated, Defendant Christian has asserted that Plaintiff Garmong never
instructed him to assume complete control over Plaintiff’s investment accounts without input from
Mr, Garmong, and that Mr, Garmong was in control of making all important investment strategies
and approved of all investment recommendations made by Defendants. Mr. Christian has further
stated that any losses suffered by Mr. Garmong were directly attributable to the sharp declines in

the overall stock market and were 1ot the result of Defendants failure to follow Mr. Garmong’s

investment objective and instructions. As a result, Plaintiff cannot establish the causation element|

of his claim and summary judgment should be denied. In any event, Defendants deny that they

committed any acts prohibited by the Nevada Deceptivé Trade Practices Act and deny that Plaintiff

-11-
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suffered any damages. See Affidavit of Greg Christian, attached as Exhibit. 1.
6. Breach of F_iguciarv' Duty Claim

Plaintiff’s breach of fiduciary duty claims are premised on his allegations of unsuitability.
However, Plaintiff has failed to present any evidence that the investments recommended were
unsuitable. The investments recommended and trades made were all suitable based on Plaintiff’s
objectives, risk tolerance and financial situation. The suitability obligation, however, is not
tantamount to an investment insurance policy which protects égainst losses. At the proper time,
Defendants will present expert evidence on this issue.

According to the Nevada Supreme Court, “a breach of fiduciary duty clairﬁ secks damages
for injuries that result from the tortious conduct of one who owes a duty to another by virtue of the
fiduciary relationship.” Stalk v. Mushkin, 125 Nev. 21, 28, 199.P.3d 838, 843 (2009).

In alleging breach of fiduciary duty, Plaintiff has ignored the universal common law, which

holds that no such duty exists on these facts. The universal commeon law states:

Absent a special agreement to the contrary, a licensed broker owes his customer
only the duty to exercise due care in executing all instructions expressly given to
him by the principal. He is not a guarantor or insurer against loss sustained by his
customer. See, Drake-Jones Co. v. Drogseth, 188 Minn. 133,246 N.W. 664 (1933);
Meyer, Law of Stockbrokers and Stock Exchanges, §§47(b); 12 Am. Jur. 2d. Broker
§ 122,

Rude v. Larson, 207 N.W.2d 709, 711 (Minn. 1973).

Put another way, “the federal laws are not a panacea for all the losses suffered in the stock
market upon the recommendation of brokers. The mere act of giving investment recommendations
does not establish a fiduciary duty.” Hotmar v. Lowell H. Listrom & Co., Inc., 808 F.2d 1384 (10"
Cir. 1987). '

As stated above, Plaintiff Garmong never instructed Mr. Christian tb assume complete
control over Plaintiff’s investment accounts, and as a result, any losses .;“uffered by Mr. Garmong

were not caused by Defendant Christian’s failure to follow Mr. Garmong’s investment

—12-
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instructions, but were due solely to the sharp declines in the stock market. Further, Mr. Garmong
never instructed Defendants to assume complete control over his investment accounts, and instead,
remained in control of all important investment strategies and approved of all recommendations
made by Defendants throughout their relationship. As a result, Defendants never breached their
fiduciary duty to Plaintiff.

Further, Defendants adamantly deny that they ever concealed any information from
Plaintiff, let alone *“as part of a deliberate, intentional, wi-llful, and conscious program of
dishonesty, deceit, and fraud, planned and perpetrated even from before the first meeting of
Defendants and Plaintiff and continuing after the Investment Management Agreement, exhibit 18,
was signed.” Plaintiff’s Motion For Partial Summary Judgment at 33:14-19. Such accusations
are ludicrous.

In any event, Defendants deny any applicable duty owed to Plaintiff and maintain that they
provided suitable investment advice to Plaintiffs at all times, Defendants further deny Plaintiff
suffered any damages, See Affidavit of Greg Christian, attached as Exhibit 1.”

7. Breach of Fiduciary Duty of Full Disclosure Claim

Defendants incorporate their response as if set fully herein to their Breach of Fiduciary Duty
section discussed above. See Affidavit of Greg Christian, attached as Exhibit 1.

8. Breach of Agency Claim

_According to the Restatement (Third) of Agency § 1.01 (Am. Law Inst. 2006), "[a]gency
is the fiduciary relationship that arises when one person (a 'principal’) manifests assent to another
person (an 'agent') that the agent shall act on the principal's behalf and subject to the principal's
control, and the agent manifests assent or otherwise consents so to act."

As previously stated, Plaintiff Garmong never instructed Mr. Christian I.o‘ assume complete
control over Plaintiff’s investment.accounts, and as a result, any losses suffered by Mr. Garmong

were not caused by Defendant Christian’s failure to follow Mr, Garmong’s investment

—13-
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instructions, but were due solely to the sharp declines in the stock market. Further, Mr. Garmong
never instructed Defendants to assume complete control over his investment accounts, and instead,
remained in control of all important investment strategies and approved of all recommendations
made by Defendants throughout their relationship. Indeed, as Mr. Christian stated in his
Affidavit, “If Mr. Garmong hgd followed my advice to stay in the market and not panic, his
accounts would likely have tripled in value since March 2009.” As a result, Defendants néver
breached their agency duty to Plaintiff. In any event, Defendar‘1t5 deny committing any breach of
agency duty that may have been owed to Plaintiff and deny that Plaintiff was damaged. See
Affidavit of Greg Christian, attached as Exhibit 1. |
9. Negligence Claim
To the extent that Mr. Garmong seeks summary judgment on the claim of negligence, Mr.

Garmong must prove:

a) That the defendant was negligent; and
b) That the defendant’s negligence was the proximate legal cause of damage to the plaintiff.

Nevada Jury Instructions 4.02

In any event, Defendants deny that they were negligent in any mannerin this case and deny that
Mr. Garmong suffered any damages. See Affidavit of Greg Christian, attached as Exhibit 1.
10. Breach of NRS 628A.030 Claim

NRS 628A.030 provides:
1. If loss results from following a financial planner’s advice under any of the
circumstances listed in subsection 2, the client may recover from the financial
planner in a civil action the amount of the economic loss and all costs of litigation
and attorney” fees.
2. The circumstances giving rise to liability of a financial planner are that the
financial planner:

(a) Violated any element of his or her fiduciary duty;

(b) Was grossly negligent in selecting the course of action advised, in the
light of all the client’s circumstances known to the financial planner; or

(c) Violated any law of this State in recommending the investment or
service.

As previously stated, Plaintiff Garmong never instructed Mr. Christian to assume complete

—14—
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control over Plaintiff’s investment accounts, and as a result, z;ny losses suffered by Mr. Garmong
were not caused by Defendant Christian’s failure to follow Mr. Garmong’s investment
instructions, but were due solely to the sharp declines in the stock market. Further, Mr. Garmong
never instructed Defendants to assume complc?te control over his investment accounts, and instead,
remained in control of all important investment strategies and approved of all recommendations
made by Defendants throughout their relationship.

Defendants deny they were grossly negligent. The duties of brokers to their customers are
limited. They are not insurers against investment risk. That is the obligation that Plaintiff wishes
to impose on Defendants. Unfortunately for Plaintiff, this is directly contrary to well establi_shcd
law. A stockbroker is simply not an insurer of his investment advice. Powers v. Francis I. duPont
Co., 344 F. Supp. 429 (E.D. Pa. 1972).

As aresult, Defendants never violated any element of a fiduciary duty to Plaintiff, nor were
Defendants “grossly negligent in selecting the course of action” they advised., Further, Plaintiff
has pointed to no law Defendants violated “in recommending” any investment to Mr. Garmong,
The violations of Nevada law alleged by Plaintiff had nothing to do with any recommendations
Mr. Christian may have made. Further, Defendarits deny that they violated Nevada law. In any
event, Defendants deny they violated NRS 628A.030 in any manner and deny that Plaintiff was
damaged. See Affidavit of Greg Christian, attached as Exhibit 1.

11. Unjust Enrichment Claim
“An action based on a theory of unjust enrichment is not available when there is an
express, written contract, because no agreement can be implied when there is an express
agreement.” Leasepartners Corp. v. Robert L. Brooks Trust, 113 Nev. 747,755,942 P.2d 182, 187
(1997). Here, the parties agree that they entered into a written “Investment Management
Agreement” (See Material Facts Not Iﬁ Issue, above). The “advisor fees” Plaintiff now complains

about by Plaintiff were included in that Agreement. In any event, Defendants deny that they were
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unjustly enriched and affirm that they earned all fees paid to them. See Affidavit of Greg Christian,
attached as Exhibit 1.

12. Intentional Infliction of Emotional Distress Claim

To the extent that Mr. Garmong seeks summary judgment on his claim of intentional
infliction of emotional distress, Mr. Garmong must prove all the elements for that cause of action.
In Nevada, the elements of a cause of action for intentional infliction of emotional distress are:
“D extreme and outrageous conduct with either the intention of, or reckless disregard for, causing
emotional distress, (2) the plaintiff's having suffered severe or extreme emotional distress and (3)
actual or proximate causation.” “ Posadas v. City of Reno, 851 P.2d 438, 444 (Nev.1993) (quoting
Star v. Rabello, 625 P.2d 90, 91-92 (Nev.1981)). “[E]xtreme and outrageous conduct is that which
is outside all possible bounds of decency and is regarded as utterly intolerable in a civilized
community.” Maduike v. Agency Rent—A—Car, 953 P.2d 24, 26 (Nev.1998) (quotation omitted).
“Liability for emotional distress generally does not extend to mere insults, indignities, threats,
annoyances, petty oppressions, or other trivialities.” Burns, 175 F.Supp.2d at 1268 (quotations
omitted).

In any event, Defendants deny that they engaged in extreme and outrageous conduct with
the intent, or reckless disregard for Mr. Garmong’s emotional distress and deny that Mr. Garmong
suffered any injuries by Defendant’ conduct. See Affidavit of Greg Christian, attached as Exhibit
L.
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VII. Damages Claim

- NRS 41,1395, in pertinent part, states:

“(2) If it is established by a preponderance of the evidence that a person who is
liable for damages pursuant to this section acted with recklessness, oppression,
fraud or malice, the court shall order the person to pay the attorney’s fees and costs
! of the person who initiated the lawsuit.”
NRS 41.1395(2)(emphasis added).

Subsection (4)(b) defines “exploitation” as:

“any act taken by a person who has the trust and confidence of an older person or a
vulnerable person or any use of the power of attorney or guardian ship of an older
person or a vulnerable person to:

(1) Obtain control, through deception, intimidation or undue influence, over the
money, assets or property of the older person or vulnerable person with the
intention of permanently depriving the older person or vulnerable person of the
ownership, use, benefit or possession of that person’s money, assets or property; or
(2) Convert money, assets or property of the older person with the intention of
permanently depriving the older person or vulnerable person of the ownership, use,

i benefit or possession of that person’s money, assets or property.
NRS 41.1395(4)((b) and (b)(1).

Defendants adamantly deny that they engaged in a “deliberate, intentional, willful, and
conscious” plot “of dishonesty, deceit, and fraud” before they even met Plaintiff. These wild
accusations are specifically denied by the Defendants and not supported by any evidence and thus

do not support Plaintiff’s claim for doubling of damages pursuant to NRS 41.1395, Motion at

33:15-17. Punitive damages are likewise unavailable as Plaintiff has failed to establish that|.

Defendants engaged in any fraudulent conduct with the intent to depriving Plaintiff of his money
or assets. Defendants deny they engaged in any fraudulent activity and at all times provided
suitable investment advice. See Affidavit of Greg Christian, attached as Exhibit 1.

VIIL Pursuant to Rule 56(f) Defendants Request a Continuance to Provide Defendants with

the Opportunity to Obtain Discovery

If the Arbitrator believes that.any potion of Plaintiff’s Motion for Summary Judgment
should be refuted by evidence, in addition to Defendants’ affidavit, then Defendants request a

continuance pursuant to NRCP 56(f) to engage in discovery. See Halimi v. Blacketar, 105 Nev
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105, 770 P.2d 531 (1989).

Mr. Garmong has failed to provide all his account statements, starting with the time when
his accounts were opened and the accounts were profitable. Mr. Garmong also refuses to disclose
how he invested his funds after he terminated Mr. Christian. Defendz’mts intend to serve Plaintiff
with written discovery requests within a few weeks. Defendants wish also to depose Mr. Garmong
especially with regard to his creation of self-serving evidence and his alleged conversations with
Defendants.

Defendants also wish to retain an expert to review the discovery and provide the arbitrator

- with his or her opinions regarding the suitability of Defendants’ investment recommendations and

the extent, if any, of damages suffered by Plaintiff.

These are critical facts which must be the subject of discovery. As a result, until additional
discovery has been completed, Defendants are unable to fully oppose Plaintiff’s Motion For
Partial Summary Judgment. See NRCP 56(f).

IX. Conclusion

NRCP Rule 56(c) provides that summary judgment “shall be rendered forthwith if the
pleadings, depositions, answers to interrogatoriés, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.”

Here, as discussed above, numerous genuine issues of material fact exist. As a result,
Defendants Wespac and Greg Christian respectfully request that Plaintiff Gregory Garmong’s

Motion For Partial Summary Judgment be immediately denied in its entirety,

Submitted this =»/ dayof L)@, 2017,

Sinai, Schroeder, Mooney, Boetsch,
Bradley & Pace

Thomas C. Bradley, Esq.
Attorney for Defendants
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AFFI-DAVIT OF GREG CHRISTIAN

STATE of NEVADA )
)
COUNTY OF WASHOE )

S8.

I, GREG CHRISTIAN, being first duly sworn, do hereby swear under penalty of perjury

to the following:

1. I am a named Defendant in this case and a Registered Investment Advisor with Wgspac.
2. This affidavit is filed on behalf of both ﬁayself and Wespac and I swear to the averments in
this affidavit, both in my individual capacity and as an authorized representative of Wespac
Advisors LLC.. 4

5. In or about July 2005, as a registered investment advisor With Wespac Advisors, ] met with
Gregory Garmong to discuss the possibility of Mr. Garmong becoming a client of Wespac. During
the meeting, I gave Mr. Garmong a copy of Wespac’s Investment Management Agreement. Mr.
Garmong took that copy of the Agreement with him when he:left our meeting.

4. Approximately a week later, Mr. Garmong returned to my office with his copy of the
Agreement. Mr. Garmohg had made numerous notes, underlines and cross-outs in his copy of the
Agreement. Clearly he was provided with every opportunity to review and/or object and to seck
independent legal advice regarding any and all terms.

5. At the meeting, Mr. Garmong then requested that 1 make changes to the Investment

Management Agreement which I agreed to do.

6. Mr. Garmong then agreed to retain me and Wespac as his financial advisors and signed the
agreement.
7. In or about September 2005, Mr. Garmong transferred securities into five new accounts at

Charles Schwab to be managed by Wespac Advisors and myself. These five accounts consisted of

1
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two Qualified Retirement Accounts, a defined benefit account, an IRA, and an individual account.
8. Over the course of the multiple year relationship, Mr. Garmong and I had frequent in-depth
communications to develop and implement Mr, Garmong’s investment strategy. Throughout the
relationship, Mr. Garmong received extensive and complete disclosures about investments that I
recommended and Mr. Garmong was fully aware of the risks and fees associated with the
investments. There were also frequent discussions whether to hold on to or to trade numerous
securities that Mr. Garmong had transferred into the accounts. Mr. Garmong acknowledged that
he knew the investments were not guaranteed against market loss or fluctuations.in value. At all
times during my relationship with Mr. Garmong, my investment advice to Mr. Garmong was
suitable and prudent and I provided full and complete disclosures of risk.

9. Over the duration of all of the-accounts, the Defined Benefit account and the two Qualified
Retirement accounts were profitable.

10.  Initially, the IRA and the individual account increased in value, and the gains were
consistent with the performance of the overall stock market. These two accoﬁnts, like ﬁc rest of
the overall stock market, began to suffer declines beginning in the fall of 2007 and continuing into
20068.

11.  Throughout the decline in value of his accounts; Mr. Garmong and I spoke frequently
about t_he market, his investments, his risk tolerance, and investment goals. 1 always provided
honest and truthful advice and disclosed the risks of the investment strategies. I advised Mr.
Garmong that while 1 did not know how long the market downturn would last, based upon his
experience and education 1 believed there would be a recovery. Based upon Mr. Garmong’s
expressed objective of long-term investing and willingness to accept risk and volatility, I told Mr.
Garmong not to panic and to stay in the stock market. If Mr. Garmong had followed my advice
and continued to make reasonable and suitable investments in the stock market, his accounts would
have more than doubled in value since 2009.

12, On September 26, 2008, Mr. Garmong faxed me a letter that stated, “I specifically

2
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instructed you that there could not be losses from my accounts in 2008, and that they must be
managed accordingly.”

13.  On September 30, 2008, [ sent Mr. Garmong a letter that stated, “[w]e are in receipt of your
letters sent via fax on Sunday, September 28, 2008 and Friday, September 26™. . . . Regarding the
specific allegations in your letter, I respectfully disagree with your recollection of events. You
never told me that ‘there could not be losses from my accounts in 2008. If any client had told me
that I would have offered you two alternatives; (1) go to 100% cash or (2) to close your accounts.”
14. I was never told by Gregory Garmong, either in person or in writing, that there could not
be losses from his accounts during 2008,

15.  Ineverurged Gregory Garmong to allow Wespac and myself'to take over sole management
of his accounts at any time.

16.  Although I technically possessed discretionary control over Mr. Garmong’s accounts, in
reality, Mr. Garmong insisted upon reviewing and approving all important investment strategies
before the strategies were implemented. In fact, Mr. Garmong approved of all important
investment strategies and investment recommendations that were made throughout our
professional relationshiﬁ. For a limited time period, Mr Garmong did allow me to invest his taxable
account in Wespac's “Income and Growth Portfolio.” Mr. Garmong selected that model portfolio
from a variety of other Wespac model portfolios some of which were designed to have lower risk
than the Portfolio selected by Mr. Garmong. Within the “Income and Growth Portfolio,” the
Defendants exercised discretion to make security transactions to keep the portfolio aligned with
the model portfolio’s investment objectives and target holdings.

17. I never received the letter allegedly dated October 22, 2007 from Gregory Garmong. I
believe that the self-serving letter was drafted during the course of litigation to fraudulently support
his claims,

18. I believe that the claims asserted in this matter are nothing more than dissatisfaction with

a market downturn in 2008 and 2009 and a wrongful attempt to place blame on Defendants,
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19.  Ultimately, Mr. Garmong chose not to follow my advice and terminated my services in
March 2009,

20. I believe any losses suffered by Mr. :Garmong in some of his accounts were directly
attributable to the sharp declines in the overall stock market and not the result of Defendants failure
to follow Mr. Garmong’s investment objective and instructions.

21,  To the extent that the law recognizes a warranty for investment advice services, Defendants
deny that they failed to provide adequate services. At all times, Defendants provided suitable
investment advice and kept Mr, Garmong fully apprised of the risks. Mr. Garmong approved the
investment strategies and trading decisions.

22.  To the extent that any covenant of good faith and fair dealing may apply in this case,
Defendants deny that they violated any covenant of good faith and fair dealing. At all times,
Defendants provided suitable investment advice and kept Mr. Garmong fully. apprised of the risks.
Mr. Garmong approved the investment strategies and trading decisions.

23. In the initial meeting, Mr. Garmong informed me that he had obtainéd a doctofate from
MIT and worked nearly thirty years as a licensed patent attorney. In my opinion, Mr. Garmong
was hardly a weaker and dependent party.

24, Mr. Garmong was an experienced investor who tranéferred numerous securities, not cash,
into the accounts managed by Defendants. - |

25.  To the extent that the Nevada Deceptive Trade Practices Acts may apply to this case,
Defendants deny that they committed any 'such acts of deceptive trade practices. At all times,
Defendants provided suitable investment advice and kept Mr. Garmong fully apprised of the risks.
Mr. Garmong approved the investment strategies and trading decisions.

26.  To the extent that a fiduciary duty may exist in this case, Defendants deny breaching any
such duty. At all times, Defendants provided suitable investment advice and kept Mr. Garmong
fully apprised of the risks. Mr. Garmong approved the investmgnt strategies and trading decisions:

27.  To the extent that gross negligence may apply in this case, Defendants deny that they were

4
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“grossly negligent in selecting the course of actioi” regarding Mr. Garmong’s investments or in
any other manner. At all times, Defendants provided suitable investment advice and kept Mr.
Garmong fully apprised of the risks. Mr. Garmong approved the investment strategies and trading
decisions.

28.  Defendants deny that they violated any applicable Nevada law in connection with this case.
29.  To the extent that Mr. Garmong is claiming unjust enrichment, Defendants deny that they
were unjustly enriched and affirm that they earned all fees paid to them.

30.  To the extent that Mr. Garmong is claiming negligence, Defendants deny that they were
negligent in any manner in this case and deny that Mr. Garmong suffered any damages. At all
times, Defendants provided suitable investment advice and kept Mr. Garmong fully apprised of
the risks. Mr. Garmong apbroved the investment strategies and trading decisions.

31.  To the extent that Mr. Garmong is claiming intentional infliction of emotional distress,
Defendants deny that they engaged in extreme and outrageous condﬁct with the intent, or reckless
disregard for causing Mr. Garmong emotional distress any manner in this casé and dcny that Mr.
Garmong was damaged by Defendants’ conduct.

32.  In conclusion, I fulfilled my responsibility to the Plaintiff. I inquired about his financial
situation and objectives when Plaintiff first opened his accouhts, and I continued these discussions
with Plaintiff up to the point that he closed his accounts, Based upon these discussions, I had a
reasonable basis to believe not only that my recommendations were sound, but that they were
appropriate and suitable for the Plaintiff — both as individual transactions and in light of his entire
portfolio. The information I provided the Pllain.tiff throughout their relationship was accurate and
fulfilled my obligation to the Plaintiff. I routinely monitored his accounts and I acted reasonably
to ensure that the Plaintiff appreci'ated the risk of his investment decisions and did my best to
discourage him from making decisions that I believgd were inconsistent with his investment
objectives.

33. To the extent the Arbitrator believes that additional evidence is needed to rebut Plaintiff’s
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accusations, Defendants request a continuance to engage in critical discovery. Mr. Garmong has
failed to provide all his account statements, starting with the time when his accounts were opened
and the parties’ business relationship began. By doing so, Mr. Garmong wishes to ignore the profits
gained in his accounts before the great recession began in 2007. Mr. Garmong also refused to
provide copies of his account statements demonstrating what investments he retained following
his termination of Defendants. If Mr. Garmong continued with the same investment strategy, he
cannot now complaint Defendants’ investment strategy was unsuitable. I have also instructed my
counse] to obtain an expert to review the completed discovery and provide an expert opinion as to
liability and damages. As a result, until additional discovery has been completed, my counsel is
not able to fully oppose Plaintiff’s Motion For Partial Summary Judgment and 1 would respectfully

ask for the opportunity to conduct critical discovery if the Arbitrator deems necessary.

Further affiant sayeth naught.

Dated this 2| day of'_be.cm!au'/ 2017.

/

a GREG CHRISTIAN

SWORN and SUBSCRIBED to before me ,

this 22l dayof _ 2017,

R =N B

e KIMBERLY £, WOOD
B3 Notary Public - Stato of Nevada
2RO~ No: 16-1429-2 - Explies Febausvy 1, 2020
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Code: 2650

Thomas C. Bradley, Esq.
Bar No. 1621

448 Hill Street

Reno, Nevada 89501

Telephone (775) 323-5178

Fax: (775) 323-0709
Counse] for Defendants

-

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

GREGORY GARMONG,
Plaintiff, "~ Case No. CV 12-01271
V. Dept. No. 6

WESPAC, GREG CHRISTIAN, and
Does 1-10,

Defendants.
] /

Defendants’ Opposition to Plaintiff’s Motion for Leave to Reconsider
and Motion for Reconsideration of Order Granting Defendants’ Motion to Strike

Defendants WESPAC and GREG CHRISTIAN, by and through their attorney of record,
THOMAS C. BRADLEY, ESQ., of Sinai, Schroeder, Mooney, Boetsch, Bradley & Pace, hereby
oppose Plaintifl’ Gregory Garmong’s Motion for Leave to Reconsider and Mo!ion' Jor
Reconsideration of Order Granting Defendants’ Motion to Strike. Defendants also request the
award of atlorney feees based upon NRS 7.085(b) and NRS 18.010(2)(b). Defendants’ Oppasition
is made and bascd on the attached Memorandum of Points and Authorities, the attached exhibits,

and all pleadings and papers on file herein.

DATED this af day of December 2017. Sinai, Schroeder, Mooney, Boeisch,

Bradiey & Pace

Thofnas'C Bradley, Esq.
Attorney for Defendants
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MEMORANDUM QF POINTS AND AUTHORITIES

I. Summary

Plaintiff has attempted to make a mockery of our judicial system by refusing to follow this
Court’s and the Nevada Supreme Court’s repeated directions to arbitrate this dispute before JAMS.

Over five years ago, Judge Adams ordered Plaintifl to arbitrate this dispute. On December

3. 2012 the District Court filed an Order granting Defendants’ motion to compel arbitration and
denying Defendants’ motion to dismiss. The Court ordered the parties to “engage in binding
arbitration in conformance with the arbitration agreement entered into by the parties.,” Order of
December 13, 2012. Y

On December 31, 2012, Plaintiff Garmong filed a document entitled Combined Motions
For Leave To Rehear And For Rehearing Of The Order Of December 13, 2012 Compelling
Arbitration. Defendants filed an Opposition to Mr. Garmong’s Combined Motions on January 9,
2013, arguing that because Plaintiff’s Motion offered no new legal or factual matters for the Court
o consider, Nevada law required the Court to deny the Motion. In addition, Defendants requested
an award of reasonable attorney’s fees they had expended in opposing the Movion.

On January 13, 2014 the District Court filed an Order For Response Or Dismissal in which
it ordered Plaintiff to “file a status report or proceed” within thirty days. The Order further stated
that if there was no response to the order, the case would be dismissed, with prejudice,

On February 3, 2014, over a year after Defendants had filed their Opposition to Plaintiff’s
Motion for Rehearing, Plaintiff filed a Reply.’

On February 10, 2014, Plaintiff filed a Response To Order Of January 13, 2014, n his
Response, Plaintiff explained that “If the molion for rehearing is denied the plaintiff will
immediately move forward with arbitration ... concurrently with a petition for writ of prohibition
or mandate to vacate the order dirceting arbitration.” Response To Order Of January 13, 2014 at
2:2-6.

On April 2, 2014, the Court denied Plaintiff’s Motion for Rehearing, stating that “the

Plaintiff's motion is substantively the same as his original opposition [and] the Plaintiff has not

ra
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raised any new issues of fact or law in his present motion.” Order filed April 2, 2014 at 2:25-27.
The Court did not address Defendants’ request for attorney’s fees in its Order.

Approximately two months later, on June 20, 2014, Plaintiff filed a Petition For Writ Of
Mandamus Or Prohibition with the Supreme Court of Nevada, in which Plaintiff urged the Court
to reverse the District Court’s order mandating arbitration. Defendants were thereafter directed by
the Court to answer the Petition, and on August 15, 2014, Respondents (Defendants below) filed
an Answer, Petitioner Garmong filed a Reply on September 3, 2014 and on December 12, 2014
the Court filed an Order DPenying Petition For Writ Of Mandamus Or Prohibition.

Two weeks later, Garmong filed a Petition for Rehearing with the Nevada‘Supreme Court.
The Petition For Rehearing was denied on February 27, 2015.

On March 16, 2015 Garmong filed a Petition For En Banc Reconsideration. Garmong’s
Petition was denied on April 22, 2015.

Thereafter. Plaintiff Garmong filed Plaintiff"s Motion For A Court-Appointed Arbitrator.
Defendants opposed the Morion, and on July 12, 2016, this Court ordered the parties to each submit
three names of JAMS certified qualified arbitrators from whom the Court would select one person
to serve as arbitrator.

On February 21, 2017, the Court appointed the Honorable Phillip M. Pro as.arbitrator.

Plaintiff then filed an objection to the court ordered arbitration .pursuant to NRS
38.231(1)(e) and NRS 38.231(3) in which he claimed that there was no agreement to arbitrate.

On June 30, 2017, this Court declined to dismiss this case pursuant to NRCP 41(c) and
instead again ordered the parties to'proceed with arbitration.

On August 11, 2017, Arbitrator Hon. Philip M. Pro issued a Discovery Plan and Scheduling
Order. In addition to setting forth discovery rules and deadlines for the arbitration proceeding, the
Scheduling Order stated that “[w]ithin 20 days after the entry of this Discovery Plan and
Scheduling Order, the plaintiff may file an amended complaint.”

In accordance with the Arbitrator’s Order, both partics thereafter filed opening briefs in

the arbitration proceeding on September 18, 2017, However, Plaintiff simultaneously filed an
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Amended Complaint in the Second Judicial Court. In his Amended Complaint, Plaintiff repeated
claims previously made in his initial Complainr and added additional claims. Nowhere in his
Amended Complaint did Plaintiff refer 1o the pending arbitration or to the prior orders of this Court
regarding arbitration. In response to this new pleading, Defendants’ attorney requested that the
parties stipulate that the Amended Complaint be withdrawn, but Mr. Garmong refused to do so.

On October 11, 2017, Defendants filed their Motion to Strike Plainiiff’s Amended
Complaint. PlaintifT filed his Opposition on October 30, 2017. Defendants filed their Reply on
November 6, 2017. The Court granted Defendants’ Motion to Strike through its Order dated
November 13, 2017.

Now Plaintiff again ignores the clear directive of this Court and filed his Morion for Leave
10 Reconsider and Motion for Reconsideration of Order of November 13. 2017, Granting
Defendants* Mation to Strike.

Now, more than five years afier this Court first ordered the parties 1o engage in binding
arbitration, arbitration has still not taken place. Instead, Plaintiff Garmong has consistently ignored
the Orders of this Courl to proceed with arbitration and has continued to burden Defendants and
the Court with his vexatious and seemingly endless attempts to avoid arbitration.

Defendants also rely upon the Court’s Docket Sheet of this case which is attached as
Exhibit 1 as well as the Nevada Supreme Court Docket Sheet of this case which is attached as
Exhibit 2.
1L Legal Argument

Only in very rare instances in which new issues of fact or law are raised supporting a ruling
contrary to the ruling already rendered should a Motion for Rehearing be granted. See Moore v.
Cinyof Las Vegas, 92 Nev 402 (1976).

Essentially, after Plaintiff did not agree with the Court’s order striking his Amended
Complaint, Plaintiff dreamed up a new District Court Rule that all arbitration pleadings must now
be filed with the District Court, Although PlaintifT cites to a variety of rules to piece together a

theory, there is simply no rule that requires arbitration papers be filed with this Court. Plaintiff
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cites no case from Nevada, nor elsewhere, holding that the failure to file arbitration papers deprived
any court of appropriate jurisdiction to review and/or vacate an arbitration award. Had the Nevada
Legislature or Nevada Supreme Court intended the procedural changes that the Plaintiff seeks.
they would have already cnacted such rules.

Morcover, if the Courts were to adopt the “Garmong Rule”, then our already over-worked
and understaffed Clerk’s office would be inundated with filing hundreds and perhaps thousands of
irrelevant arbitral pleadings every year, many of which would contain confidential information or
lacts otherwise improper to disclose. One of the main benefits of arbitration is that it is intended
1o save precious resources, both judicial and those of the parties, by allowing individuals to
determine their chosen forum for dispute resolution. The “Garmong Rule” would defeat these
benelits by increasing costs to all parties while involving the courts at all stages of arbitration.
Finally. in a properly plead motion to review and/or vacate an arbitral award, the parties are free
1o attach pertinent arbitration pleadings as e.:xhibits which would be individually file stamped by
the Cour.

Perhaps, Mr. Garmong does not like the rules of the Second Judicial Court, but his present
Motion does not form the basis for this Court to re-write the Rules of the Second Judicial Court
and the Nevada Rules of Civil Procedure.

11, Attorney’s Fees

Under Nevada law, “attorney’s fees are not recoverable unless ... when authorized by
statule or rule.” Miller v. Wilfong, 121 Nev. 619, 623, 119 P.3d 727 (2005)(quoting Schawweiler
v. Yancey t‘o., 101 Nev. 827, 830, 712 P.2d 786, 788 (1985)).

NRS 18.010 provides in pertinent part that:
(2) In addition to the cases where an allowance is authorized by specific statute,
the court may make an allowance of attorney’s fees to a prevailing party:

% * o

(b) Without regard 1o the recovery sought, when the court {inds that the claim,
counterclaim, cross-claim or third-party complaint or defense of the opposing
party was brought or maintained without reasonable ground or to harass the
prevailing party. The court shall liberally construe the provisions of this
paragraph in favor of awarding attorney’s fees in all appropriate situations. It is
the mtent of the Legislature that the court award attorney’s fees pursuant to this
paragraph and impose sanctions pursuant to Rule 11 of the Nevada Rules of Civil

5
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Procedure in all appropriate situations to punish for and deter frivolous of
vexatious ¢laims and defenses because such claims and defenses overburden
limited judicial resources, hinder the timely resolution of meritorious claims and
increase the costs of engaging in business and providing professional services to
the public.

NRS 18.010(2) and (2)(b).

As explained by the Nevada Supreme Court, a district court’s discretion 1o award fees
pursuant to NRS 18.010(2)(b) “promotes the efficient administration of justice without undue
delay and compensales a party for having to defend a frivelous motion.” Rivero v. Rivere, 125
Nev. 410, 440, 216 P.3d 213, 234 (2009).

Similarly, NRS 7.085 (1)(b) provides that: “[i]f a court finds that an attorney has: . . . (b}
Unreasonably a}nd vexatiously extended a civil action or proceediﬁg before any court in the State,
the court shall require the attorney personally to pay the additional costs, expenses and attorney’s
fees reasonably incurred because of such conduct.”

Here, as explained above, the parties have been engaged in litigation for over five years,
involving dozens of pleadings initiated by Plaintiff re-arguing the issue of arbitration that was
first determined as proper and binding on the parties in Decémber 2012.
1¥Y.  Conclusion

WI‘IERE%’ORE, for all the reasons stated above, Plaintiff's Morion for Leave to File a
Motion for Reconsideration and the Motion for Reconsideration should be de.nicd and the Court
should award attorney’s fees to Defendants. IT directed by the Court, Defendants’ counsel will
submit proper documentation.of attorney’s fees.

The undersigned does hereby confirm the preceding document does not ¢ontain the social
security number of any person.

RESPECTFULLY SUBMITTED lhis%day of December, 2017.

Sinai, Schroeder, Mooney, Boetsch,
Bradley & Pace

Y7 A

Thomas C. Brhdfty, Esq.
Attorney for Defendants
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CERTIFICATE OF SERYICE

Pursuant to NRCP 5(b), I cerlify that [ am an employee of SINAI, SCHROEDER, MOONEY,
BOETSCH, BRADLEY & PACE, and that on this day [ caused to be served a true and correct
copy of the attached document Defendants’ Opposition to_ PlaintifPs Motion for
Reconsideration of Order Granting Motion to Strike to the following parties by:

_ X using the Court’s CM/ECF Electronic Notification System:

__placing an original or true copy thereof in a sealed envelope, with sufficient postage
alfixed therelo, in the Uniled States mail (USPS) at Reno, NV addressed to:
ATTORNEY PARTY(IES)

Carl Hebert, Csq. Plaintiff Gregory Garmong
202 Calilornia Avenue

Reno. NV §9309

Dated thidz day of ééé@/éyzow.

C. Bradley, Esq. ™ -

|
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Hon. Philip M. Pro (Ret.)
JAMS

3800 Howard Hughes Parkway
11% Floor

Las Vegas, NV 89169

Phone: (702) 457-5267

Fax: (702)437-5267

Arbitrator
JAMS ARBITRATION CASE REFERENCE NO, 1260003474
GREGORY GARMONG, ]
Claimant, !
Ve, i|! ORDER RE: CLAIMANT’S MOTION
| FORRECONSIDERATION OF ORDER
Respondents. !

On January 25, 2018, the undersigned Arbitrator entered an Order denying Claimant
Garmong’s Motion for Pertial Summary Judgment end directed that the parties submit a joint
status report proposing a revised schedule for the completion of remaining discovery.

On February 12, 2018, Claimant filed a Motion for Reconsideration of the Order denying
Partiel Summery Judgment. Having considered the arguments set forth in Claimant’s fully
briefed motion and the arguments of counsel presented at the hearing conducted on March 8,
2018, the Arbitrator finds that the Motion for Reconsideration should be denied.

The relevant history of this litigation is briefly recited in the Order denying Claimant’s
Motion for Partial Summary Judgment entered January 27® and need not be repeated here.
Claimants basis for reconsideration is grounded in the well settled law of Nevada that summary
judgment shall be granted, “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuing issue s to
any material fact and that the moving party is entitled to & judgment as 2 matter of law.” NRCP
56(c). That is precisely the standard epplied by the Arbitrator in concluding that summary
Judpgment was not warranted.
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The exhaustive analysis provided in Claimants original motion, and the voluminous
declarations and exhibits attached thereto articulate Claimants view of the evidence supporting
his claims, Many of the facts relied upon by Claimant are indeed “undispated.” Viewed in
context, however, the conclusion of the Arbitrator then, and now is that they do not entitle
Claimant to judgment as a matter of law without first affording Respondents the opportunity to
defend the claims at a merits hearing.

Morcover, Nevada law does not require that an arbitrator or judge parse and render a
dispositive ruling on every fact asserted by each party as undisputed. The standard to be applied
is to “if practicable ascertain what material facts exist without substantial controversy” which are
material to the resolution of a claim such that e trial on the merits of that claim is unuecessary.
Id.

A merits hearing is particularly appropriate where, as here, the resolution of the claims is
so heavily dependent on the opportunity of the parties fo test the credibility of the two principle
witnesses, Gregory Garmong and Greg Christian, and on the Arbitrators opportunity to assess
and weigh the credibility of each witness, and all the evidence in that context.

IT IS THEREFORE ORDERED that Claimant's Motion to Strike Respondent's
Opposition to Claimant’s Motion for Reconsideration is Denied.

IT IS FURTHER ORDERED that Claimant's Motion for Reconsideration of Order
Denying Plaintiff’s Motion for Partial Summary Judgment is Denied.

DISCOVERY SCHEDULING ORDER _

Both parties agree that to prepare this case for trial on the merits firther discovery is
needed, including the deposition of Claimant Garmong and Respondent Christian, This case has
been pending since 2012 in State Court, and already has consumed nearly one year in arbitration,
It is imperative that the parties conclude necessary discovery and prepare this matter for a
hearing on the merits at which a complete and final adjudication of all cleims can be provided.

At the telephonic hearing conducted on March 82, the parties were unable to agree to a
discovery schedule, and efforts to schedule the arbitration hearing were complicated by the
Arbitrator’s availability. Since that hearing, however, the Arbitrator has been able to make
adjustments to his schedule to allow for scheduling of the arbitration hearing and can offer the
parties 2 alternative hearing weeks: September 24-28, and October 15-19. A trial setting for
either week would allow the parties ample time to complete remaining discovery in this case.

Therefore, the parties are requested to confer forthwith and advise the Arbitrator, and his
Case Manager, Mara Satterthwaite, on or before March 26, 2018, of which of the two trial dates

2
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abt;ve fit their schedules, and how many trial days they will require for the merits hearing.

All discovery, including expert discovery, shall be completed on or before August 10,
2018. Additionally, because the Arbitrator finds that Garmong's damages are a relevant issue in
this case, discover of documents revealing Claimant’s investments from 2008 to 2014 will be
permitted.

Any pre-hearing Motions in Limine shall be filed on or before August 24, 2018, and
responses thereto shell be filed not later than September 3, 2018.

On or before September 17, 2018, the parties shall snbmit a list of withesses, together
with a brief description of the subject area of that witnesses’ testimony; a list of exhibits. each
party proposes to offer at trial; and their pre-trial briefs.

If the parties intend to use the services of a Court Reporter for the Arbitration hearing,
they shall. make arrangements for the same and asdvise the Arbitrator’s Case Manager, Ms.
Satterthwaite on or before September 17, 2018.

IT IS SO ORDERED.

Dated: March 19, 2018

Hon. Philip M. Pro (Ret)
Arbitrator
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EROOF OF SERVICE BY EMAIL & U. S. MAIL

Re: Garmong, Gregory vs. Wespac et al.
Reference No. 1260003474

L, Mara Satterthwaite, Esq., not a party to the within action, hereby declare that on March 19, 2018,
I served the attached ORDER RE: CLAIMANT'S MOTION FOR RECONSIDERATION OF ORDER
DENYING SUMMARY JUDGMENT on the parties in the within action by Email and by depositing true copies
thereof enclosed in sealed envelopes with postage thereon fully prepaid, in the United States Mail, at Las Vegas,
NEVADA, addressed as follows:

Carl M. Hebert Esq. Thomas C. Bradley Esq.
L/O Carl M, Hebert Sinai, Schroeder, Mooney, Boetsch, Bradley & Pace
202 California Ave 448 Hill Street
Reno, NV 89509 Reno, NV 89501
Phone; 775-323-5556 , Phone: 775-323-5178
carl@cmhebertlaw.com Tom(@stockmarketattomey.com

Parties Represented: Parties Represented:

Gregory Garmong Greg Christian

Wespac

I declare under penalty of perjury the foregoing to be true and correct. Executed at Las Vegas,
NEVADA on March 19 2018.

msatterthwmte@]amsadr com
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FILED
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2019-05-20 09:21:07 AM
Jacqueline Bryant

CARL M. HEBERT, ESQ. Transacct:ilcfr?;#o;Zt%S%%u:ncsulez
Nevada Bar #250

202 California Avenue

Reno, NV 89509

(775) 323-5556

Attorney for plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

GREGORY 0. GARMONG,

Plaintiff,
VS. CASE NO. :CV12-01271
WESPAC; GREG CHRISTIAN; DEPT.NO. :6
DOES 1-10, inclusive,
Defendants.
/
PLAINTIFF’'S REPLY TO DEFENDANTS' OPPOSITION TO
PLAINTIFF'S MOTIONS TO VACATE ARBITRATOR'S AWARD
OF DENIAL OF PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT AND FOR THE COURT TO DECIDE AND GRANT
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT

The plaintiff submits the following points and authorities in support of his Motion to
Vacate Arbitrator's Award of Denial of Plaintiff's Motion for Partial Summary and for the
Court to Decide and Grant Plaintiff's Motion for Partial Summary Judgment.

. ABRIEF LOOK-DEFENDANTS’ OPPOSITION DOES NOT
TAKE THE APPROACH MANDATED BY NEVADA LAW, AND
INSTEAD RELIES UPON A LEGALLY UNTENABLE POSITION

Defendants’ Opposition is based either upon a misunderstanding of the governing

law of motions to vacate an arbitrator's order or final award, or an attempt to mislead.
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Plaintiff's Motion to Vacate sets forth the law and its application for both statutory and non-
statutory grounds to vacate the arbitrators two Orders (Motion to Vacate, Exh. 4 and Exh.
7) denying Plaintiff’s Motion for Partial Summary Judgment (“PMPSJ”). An opposition to
a motion to vacate on statutory grounds must attempt to controvert Plaintiff's showing that
the arbitrator’s two Orders are within the scope of the relevant portion of NRS § 38.241(1).
An opposition to a motion to vacate on nonstatutory grounds must attempt to controvert
Plaintiff's showing that the arbitrator's two Orders have disregarded material facts or
governing substantive or procedural law. The governing law is discussed more fully in the
following § II.

Plaintiffs Motion includes two distinct motions—First, a Motion to Vacate the
arbitrator’'s two Orders deciding PMPSJ, and, Second, a Motion for this Court to Decide
and Grant PMPSJ.

As to the Motion to Vacate, the two Orders must be vacated on both statutory and
non-statutory grounds. As discussed in the following § Ill.A, Defendants’ Opposition did
not address most of the grounds set forth in Plaintiff’'s Motion to Vacate for vacating the two
Orders on both statutory and non-statutory grounds, conceding the grounds not addressed.
As discussed in the following § Ill.B, Defendants’ Opposition did not address Plaintiff’s
Motion for this Court to Decide and Grant PMPSJ, thereby conceding it in its entirety.

Instead of opposing the First and Second Motions, Defendants’ Opposition 2:9-10
and 5:16-18 took a daring approach of arguing “An Order Denying Summary Judgment is
not Appealable aftera Hearing on the Merits.” Defendants’ argument relies entirely on case
authority from other jurisdictions, not Nevada, and dealing exclusively with appeals of
decisions from a district court, not motions to vacate in a district court. Further, as will be

demonstrated in § IV, the Nevada Supreme Court routinely allows appeals of pre-trial

-2
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denials of motions for summary after a trial has been held.

Il. THE GOVERNING LAW OF MOTIONS TO VACATE-
THE OPPOSITION COMPLETELY MISSES THE POINT
OF THE GOVERNING LAW OF MOTIONS TO VACATE

A. An opposition to a motion to vacate on statutory grounds must at least
attempt to demonstrate that the arbitrator’s two Orders are not within the scope of
the relevant portions of NRS § 38.241(1).

The statutory grounds for granting a motion to vacate found in NRS § 38.241(1), are
set forth in Plaintiff’s Motion to Vacate 4.7-14 and 8:20-9:6. The five statutory grounds
specific to the facts of this case are presented at Plaintiff s Motion to Vacate 9:7-16:22.
Defendants’ Opposition either does not address the points in most cases, see § IlIlLA
below, or presents arguments directly contrary to well-established precedent.

B. An opposition to a motion to vacate on nonstatutory grounds must at least
attempt to demonstrate that the arbitrator’s two Orders have not disregarded

material facts and/or governing substantive or procedural law, not present an
appellate argument.

Defendants’ Opposition completely fails to appreciate, or deliberately seeks to
mislead concerning, the governing law of motions to vacate based upon nonstatutory
grounds.

Plaintiff's Motion to Vacate 4:7-5.6 sets forth the legal standards for a motion to
vacate on nonstatutory grounds, so that Defendants would understand those legal

standards. Two portions of the holding of Clark County Educ. Ass'nv. Clark County School

Dist., 122 Nev. 337, 341-42, 131 P.3d 5, 8 (2006) are especially pertinent here, because
Defendants’ Opposition refuses to follow them:

There are two common law grounds recognized in Nevada under which a
court may review private binding arbitration awards: (1) whether the award
Is arbitrary, capricious, or unsupported by the agreement; and (2) whether
the arbitrator manifestly disregarded the law. Initially, we take this opportunity
to clarify that while the latter standard ensures that the arbitrator recognizes
applicable law, the former standard ensures that the arbitrator does not

-3-
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disregard the facts or the terms of the arbitration agreement.

‘A party seeking to vacate an arbitration award based on manifest disregard
of the law may not merely object to the results of the arbitration.” In such
instance, ‘the issue is not whether the arbitrator correctly interpreted the law,
but whether the arbitrator, knowing the law and recognizing that the law
required a particular result, simply disregarded the law.’

(Emphasis added).
Whether there was an error in law or fact is not the issue under Nevada law
governing motions to vacate. The issue is whether the arbitrator “disregard[ed] the facts

”n

or the terms of the arbitration agreement” and/or “disregarded the law.” The present
Motion to Vacate demonstrated that in many, if not most, instances of nonstatutory
grounds, the present arbitrator “disregarded the facts” and/or “disregarded the law.”

The District Court can assess whether the arbitrator “disregard[ed] the facts or the
terms of the arbitration agreement” and/or “disregarded the law” only by examining the two
Orders (Motion to Vacate, Exh. 4 and Exh. 7) issued by the arbitrator, to see if the facts
and law are addressed. As discussed in detail in the Motion to Vacate, the two Orders
evidence near total-disregard for both the facts and the law.

The Opposition refuses to follow the approach mandated by the case authority.
The Opposition argues its case as though this were an appeal of the two Orders, not a
motion to vacate. The Motion to Vacate identifies the facts and law that Plaintiff believes
were disregarded by the arbitrator's two Orders. The Opposition could have properly
responded by identifying the locations in the two Orders where Defendants contend that
the pertinent facts and the applicable law are allegedly addressed. That is the nature of
the inquiry in a motion to vacate, not attempting to re-argue the party’s case as though this
were an appeal.

After setting forth the governing law, Plaintiff's Motion to Vacate at 17:11-29:22

-4 -
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thereafter took care to demonstrate that there were multiple nonstatutory grounds for
vacating the arbitrator’s decision on PMPSJ. Defendants’ Opposition did not respond to
these nonstatutory grounds at all.

The Court will see the difference between the two different approaches taken by the
Motion to Vacate and Defendants’ Opposition. The Motion to Vacate argues, properly
under Nevada law, that the arbitrator’s two Orders disregarded the facts and disregarded
the law. Defendants’ Opposition refuses to discuss most of the matters raised in the
Motion to Vacate, see § | above. Defendants’ Opposition 5:22-6:8 does not address
whether the arbitrator’s two Orders disregarded the facts or the law. Instead, in the few
instances where it does address the arguments of the Motion to Vacate, Defendants’
Opposition improperly seeks to argue that it had presented a proper opposition to PMPSJ,
and that the two Orders are correct.

lll. WHAT DEFENDANTS’ OPPOSITION DOES NOT ADDRESS IS
MORE SIGNIFICANT THAT WHAT IT DOES ARGUE.

Plaintiff's Motion includes two separate and distinct motions, addressed in the follow
two subsections A and B.

A. Plaintiff’s First Motion: Motion to Vacate

Defendants’ Opposition does not address the great majority of the issues and points
raised in the Plaintiff’s Motion to Vacate. The absence of an opposition to these issues
and points may be taken as a concession by Defendants that they are correct. The
following is a list of the issues and points raised in Plaintiff’'s Motion to Vacate, with the
location they are found in Plaintiff s motion, that Defendants refused to address, and are
therefore conceded by Defendants’ Opposition. This listis presented in detail in reference

to the arguments and points made in Plaintiff's Motion to Vacate, so that the Court may see
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that Defendants did not oppose much of anything presented in that Motion.

A decision in Plaintiff’'s favor on any one of these point requires that the District
Court grant the Motion to Vacate.

® The arbitrator’s two Orders (Motion to Vacate, Exh. 4 and Exh. 7) do not follow

the approach mandated by Wood v. Safeway, 121 Nev. 724, 731, 121 P.3d 1026, 1031

(2005) of first evaluating whether there are undisputed material facts, and, if so, of
applying the governing substantive law to determine whether “the moving party is entitled
to a judgment as a matter of law.” Motion to Vacate 3:4-4:5.

® The proper grounds for vacating an arbitrator’s decision. Motion to Vacate 4.6-
56.

® The procedural law governing the resolution of motions for summary judgment.
Motion to Vacate 5:23-7:9.

® That this court has a duty and obligation to review the arbitrator’s action in relation
to PMPSJ. Motion to Vacate 7:10-15.

® That a properly decided PMPSJ would have been dispositive of the issues in the
arbitration and the case, and that the arbitrator had urged Plaintiff to bring PMPSJ. Motion
to Vacate 7:15-8:12.

® The statutory legal grounds for vacating an arbitrator’s order, NRS § 38.241(1).
Motion to Vacate 8:13-9:7

e First statutory ground: No complete, unambiguous Contract including an
arbitration clause was ever made of record; there was no Agreement to arbitrate. (NRS §
38.241(1)(e)). Motion to Vacate 9:7-12:5.

® Second statutory ground: The arbitration provision q[ 16 of the “Agreement” is

“void” pursuant to NRS § 597.995 and/or Nevada common law. NRS § 38.241(1)(e).

-6-
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Motion to Vacate 12:6-13:9.
e Third statutory ground: The arbitration provision [ 16 of the “Agreement” is void
because it is not “conspicuous” and does not warn the consumer that he is foregoing

important rights under Nevada law. D.R. Horton, Inc. v. Green, 120 Nev. 549, 556-7, 96

P.3d 1159, 1164-65 (2004). (NRS § 38.241(1)(e)). Motion to Vacate 13:10-14:5.

e Fourth statutory ground: The arbitrator . . . refused to consider evidence material
to the controversy . . . so as to prejudice substantially the rights of a party to the arbitral
proceeding. (NRS § 38.241(1)(c)) Motion to Vacate 13:6-14:22. This is a particularly
significant refusal on the part of Defendants’ Opposition, in light of the significance of

undisputed material facts in the procedure mandated by Wood v. Safeway for evaluating

a motion for summary judgment. After stating that “Many of the facts relied upon by
Claimant [the arbitrator’s term for Plaintiff] are indeed ‘undisputed,” the arbitrator did not
identify which of the 20 Undisputed Material Facts (‘UMFs”) set forth in PMPSJ were
“‘indeed undisputed” as the basis for going forward with the second step required by Wood
v. Safeway.

e Fifth statutory ground. Evident partiality by an arbitrator appointed as a neutral
arbitrator. NRS § 38.241(1)(b)(1). Motion to Vacate 14:23-16:22. The proper standard
of partiality in Nevada is whether there is a “reasonable impression of partiality.” Thomas

v. City of North Las Vegas, 122 Nev. 82, 127 P.3d 1057(Nev. 2006). This “reasonable

impression” standard is largely a subjective conclusion by the District Court. The District
Court must seek to identify the impression that a “reasonable person” would reach. The
Motion to Vacate 14:23-16:22 demonstrated the arbitrator's partiality in this case.
Defendants’ Opposition does not address this ground at all.

@ Shifting to non-statutory (common law) grounds, Defendants’ Opposition refuses
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to discuss the fact that the arbitrator's decisions were arbitrary, capricious, or were
unsupported by the alleged agreement, and disregarded the facts or the terms of the
arbitration agreement. Motion to Vacate 17:11-29:22.

Included within this category of non-statutory grounds are

o The governing law of non-statutory grounds. Motion to Vacate 17:15-21.

o The arbitrator admitted that he disregarded the evidence of the Undisputed
Material Facts. Motion to Vacate 17:22-18:5.

o None of the twenty Undisputed Material Facts is mentioned a single time
in either of the two Orders. Motion to Vacate 18:6-19:21.

o The arbitrator disregarded the evidence presented in support of each of the
twelve Claims for Relief of the Motion for Summary Judgment. Motion to Vacate 19:21-
21:26.

o The arbitrator’'s insistence on an evidentiary “merits hearing” to avoid
substantively deciding PMPSJ disregards and ignores the governing law that a motion for
summary judgment must be based solely on the written evidence and does not permit
“credibility” determinations. Motion to Vacate 21:2-23:20.

® The arbitrator manifestly disregarded the governing procedural, evidentiary and
substantive law of summary judgment. Motion to Vacate 23:21-28:22.
Included within this category of non-statutory grounds are

o The arbitrator manifestly disregarded the governing principles. Motion to
Arbitrate, 23:23-24:11.

o The arbitrator manifestly disregarded the governing procedural law as set

forth in NRCP Rule 56 and Wood v. Safeway. Motion to Vacate 24:13-25:5.

o The arbitrator manifestly disregarded the governing law of evidence and

-8-
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admissibility of evidence in summary judgment proceedings. Motion to Vacate 24:6-26:8.

o The arbitrator manifestly disregarded the governing substantive law for
each of the twelve Claims for Relief. Motion to Vacate 26:9-22.

o The arbitrator manifestly disregarded the governing substantive law
presented in support of each of the Claims for Relief of PMPSJ. Motion to Vacate 26:23-
29:22.

B. Plaintiff’s second motion: Defendants’ Opposition also did not
oppose Plaintiff’s Motion to Decide and Grant Plaintiff’s Motion for Partial Summary
Judgment found at Motion 1:21-2:4; 5:7-22; 29:23-30:6; and 31:18-21.

This is a separate motion from the Motion to Vacate. Nevada District Court Rules
13(3) provides, “Failure of the opposing party to serve and file his written opposition may
be construed as an admission that the motion is meritorious and a consent to granting the
same.” This motion asserts that this Court has the authority to decide PMPSJ properly,
and that this Court should grant PMPSJ. Defendants’ Opposition does not oppose.

As part of Plaintiff's Motion to Decide and Grant Plaintiff's Motion for Partial
Summary Judgment, Plaintiff requested damages as detailed in PMPSJ, $9,630,929.76,
plus attorney’s fees, costs, and interest as provided by law. Defendants’ Opposition does
not oppose this request.

The Plaintiff next turns to the arguments that Defendants’ Opposition did make.

IV. AN ORDER DENYING SUMMARY JUDGMENT IS SUBJECT
TO A MOTION TO VACATE AFTER A HEARING ON THE MERITS

The heading at Defendants’ Opposition 2:9-10 expresses Defendants’ primary
argument, “An Order Denying Summary Judgment is not Appealable after a Hearing on the
Merits.” This is a high-risk strategy because Defendants’ Opposition did not address the

points set forth in § lll, and instead relies entirely upon this claim that the arbitrator’s two
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Orders are not “appealable.” An argument follows at Defendants’ Opposition 2:11-5:22,
concluding at Defendants’ Opposition 5:16-18, “For the reasons expressed above, the
overwhelming majority of reviewing Courts have held that they need not consider the
propriety of an order denying summary judgment once there has been a full hearing on the
merits.”

Defendants’ position and argument are absolutely wrong. None of the authority
cited by Defendants is from Nevada, and in any event none of the cited authority supports
Defendants conclusion.

Further, Defendants’ argument is inapplicable because it confuses motions to

vacate filed in the district court with appeals from the district court. Graber v. Comstock

Bank, 111 Nev. 1421, 1427-28, 905 P.2d 1112, 1115-16 (1995) holds that the District
Court has an “obligation” to consider the rulings of the arbitrator when raised in a motion
to vacate.” NRS § 38.247 expressly provides for an appeal from the District Court after a
motion to vacate.

But even for appeals, Defendants’ argument is incorrect, at least for Nevada. The
Nevada Supreme Court routinely considers appeals of denials of pretrial motions for

summary judgment. See, for example, GES. Inc. v. Corbitt, 117 Nev. 265, 268, 21 P.3d

11, 13 (2001):

An order denying summary judgment is not independently appealable;
however, we may review the propriety of the district court's summary
judgment ruling because GES has properly raised the issue in its appeal
from the final judgment. Our review is de novo and without deference to the
district court's findings.

Cromerv. Wilson, 126 Nev. 106, 109, 225 P.3d 788, 790 (2010); Clark County School Dist.

v. Virtual Educ. Software. Inc., 125 Nev. 374, 382, 213 P.3d 496, 502 (2009). In none of

these cases was any argument raised or decided that there may not be an appeal of
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denial of a pretrial motion for summary judgment after judgment.
V. AN ARBITRATOR’S ORDER DENYING A MOTION
FOR SUMMARY JUDGMENT IS PROPERLY THE
SUBJECT OF A MOTION TO VACATE
As established at Motion 7:10-8:12, the District Court has an obligation to review the

actions of the arbitrator in deciding a motion for summary judgment, when presented in a

motion to vacate. Graber v. Comstock Bank, 111 Nev. at 1427-28, 905 P.2d 1112 held

that the District Court had, for both statutory and common law grounds, “the authority and
obligation to review the arbitrator's award to determine whether the arbitrator manifestly
disregarded the law. To the extent the arbitration transcript and exhibits contained
substantial evidence of a manifest disregard for the law, the district court acted improperly
by failing to review the arbitration transcript and exhibits before confirming the arbitration
award.”

Opposition 2:9-5:22 argues that the District Court may not follow the precedent of
Graber, citing exclusively to authority from other jurisdictions. The Opposition is incorrect
for at least three reasons. First, Graber sets forth the precedential law of Nevada,
regardless of what course other jurisdictions may take. Second, the Opposition seeks to
create confusion between appeals from the decision of the District Court, and motions to
vacate brought in the District Court. This attempt to confuse appeals and motions to
vacate runs throughout Defendants’ Opposition, and in its other two Oppositions to the
other two Motions to Vacate, as well. Third, the authority from other jurisdictions does not
hold what Defendants’ Opposition claims. As it does not relate to motions to vacate under
Nevada’'s Uniform Arbitration Act NRS Ch. 38 and does not supersede Nevada authority,

there is no point to discussing it in detail.
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VI. AMOTION TO VACATE DOES NOT DEAL WITH WHETHER
THE ARBITRATOR’S ORDERS ARE RIGHT OR WRONG, BUT
INSTEAD ON THE PROCESS OF THE ARBITRATION.
Defendants’ Opposition 5:22-6:8 seeks to convert Plaintiff’'s Motion to Vacate into
a debate on whether the arbitrator’s final ruling on the Motion for Summary Judgment was
correct, the subject of a conventional appeal. That is error, and contrary to the clear

holdings of the Nevada Supreme Court, see the discussion in § Il above, and especially

the holdings of Clark County Educ. Ass'n v. Clark County School Dist.

Vil. DEFENDANTS’ OPPOSITION SEEKS TO DIVERT THE
COURT’S ATTENTION FROM THE FACT THAT THE
OPPOSITION DOES NOT ADDRESS THE ISSUES

Defendants’ Opposition 6:9-7:18 seeks to obscure the fact that it fails to address the
issues properly presented in Plaintiff's Motion to Vacate, by making false statements,
attributing them to Plaintiff, and using these false statements as a springboard for
Defendants’ usual personal attacks on Plaintiff instead of following the law.

Defendants’ Opposition 6:10-11 falsely states, “Mr. Garmong attempts to mislead
this Court by contending that Judge Pro evaluated the credibility of withnesses when he
denied Mr. Garmong's Motion for Partial Summary Judgment. See page 13 Motion to
Vacate Arbitrator's Award of Attorney's Fees.”

Defendants’ Opposition uses this intentional mischaracterization of Plaintiff’s
position as the basis for personal attacks on Plaintiff throughout the rest of this section.
Plaintiff will not be dragged down by Defendants’ tactic, but needs to clarify what he and
the arbitrator did in fact say, so that the Court will be able to evaluate exactly which party
is attempting to mislead the Couirt.

The referenced page 13 of Plaintiff's Motion to Vacate Arbitrator's Award of

Attorney's Fees states
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The reason given by the arbitrator for disregarding the facts and the law was

that a ‘merits hearing’ to test credibility of withesses was required as part of

the summary judgment proceeding. The assessment of witness credibility

in summary judgment proceedings is expressly forbidden by Anderson v.

Liberty Lobby, Inc., 477 U.S. 42, 255 (1986) and by Pegasus v. Reno

Newspapers, Inc., 118 Nev. 706, 713-714, 57 P.3d 82, 87 (2002), and many

other authorities.

That is a true statement, and Plaintiff stands by it. Plaintiff never contended,
suggested, or argued “that Judge Pro evaluated the credibility of withesses when he
denied Mr. Garmong's Motion for Partial Summary Judgment.”

The arbitrator’s Order Denying Reconsideration (Motion to Vacate, Exh. 7), second
page, first-third paragraphs (also quoted at Motion to Vacate 22:7-13), states: “A merits
hearing is particularly appropriate where, as here, the resolution of the claims is so heavily
dependent on the opportunity of the parties to test the credibility of the two principle [sic]
witnesses[.]” That is, the arbitrator used as his sole excuse for denying Plaintiff's Motion
for Reconsideration (Motion to Vacate, Exh. 5), a contention that a “merits hearing” must
be held as part of the resolution of PMPSJ. As discussed at Motion to Vacate 15:7-20 and
22:17-23:20, and as the arbitrator was fully aware, such a “merits hearing” to assess

witness credibility as part of the resolution of a motion for summary judgment is absolutely

forbidden by both the United States Supreme Court, Anderson v. Liberty Lobby. Inc., 477

U.S. 242, 255 (1986), and by the Nevada Supreme Court, Pegasus v. Reno Newspapers,

Inc., 118 Nev. 706, 713-14, 57 P.3d 82, 87 (2002).

Plaintiff did not assert that the arbitrator “evaluated the credibility of witnesses
when he denied Mr. Garmong's Motion for Partial Summary Judgment,” as Defendants
claimed in the quote above from Defendants’ Opposition 6:10-11. Instead, Plaintiff stated

that “The reason given by the arbitrator for disregarding the facts and the law was that a
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‘merits hearing’ to test credibility of witnesses was required as part of the summary
judgment proceeding.” The arbitrator plainly wrote that such a “merits hearing” was
needed to evaluate witness credibility as part of the summary judgment proceedings. That
was his stated reason for not using the proper procedure to evaluate Plaintiff's Motion for
Partial Summary Judgment, but that was simply an excuse to avoid deciding PMPSJ on
the merits.

This entire case has been characterized by false statements, both sworn and
unsworn, by Defendants, in an attempt to smear Plaintiff, atechnique that worked well with
the arbitrator. The Court should look through Defendants’ web of falsification.

Vill. SUMMARY AND CONCLUSION

Plaintiff's Motion to Vacate addresses the legal questions required by Nevada law,
whether the arbitrator’s two Orders are in violation of NRS § 38.241(1) and/or disregarded
the material facts and/or the governing law, in deciding PMPSJ.

Defendants’ Opposition refuses to address most of the issues (see § | above) and
as to the others attempts to argue an appellate position, not the approach mandated by
Nevada authority.

The Court should grant Plaintiff's largely unopposed Motion to Vacate, and Plaintiff's
separate and distinct unopposed Motion to Decide and Grant Plaintiff's Motion for Partial
Summary Judgment.

THE UNDERSIGNED DOES HEREBY AFFIRM THAT THIS DOCUMENT DOES NOT
CONTAIN THE SOCIAL SECURITY NUMBER OF ANY PERSON.

DATED this 20th day of May, 2019.

{S/ Carl M. Hebert
CARL M. HEBERT, ESQ.

Counsel for plaintiff
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

Plaintiff, Dept. No. 6

VS.
WESPAC; GREG CHRISTIAN; DOES 1-10,
inclusive,

Defendants.
/

ORDER RE MOTIONS

Five related motions are pending before this Court.

First pending is Defendants’ Petition for an Order Confirming Arbitrator’s Final
Award and Reduce Award to Judgment, Including, Attorneys’ Fees and Costs (“Motion
Confirm Final Award’), filed by Defendant WESPAC and GREG CHRISTIAN (collectively
“Defendants” unless individually referenced), by and through their attorney of record,
Thomas C. Bradley, Esq. Plaintiff GREGORY GARMONG (“Mr. Garmong”) filed Plaintiff’s
Opposition to Defendants’ Motion to Confirm Arbitrator’s Award (“Opposition to Motion to
Confirm Final Award’), by and through his attorney of record, Carl M. Herbert, Esq.

Defendants filed Defendants’ Reply to Plaintiffs Opposition to Defendants’ Motion to

AV
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Confirm Arbitrator’s Award (“Reply to Motion to Confirm Final Award”) and the matter was
submitted for decision thereafter.

Second pending is Plaintiff's Motion to Vacate Arbitrator’s Final Award (“Motion
to Vacate Final Award’), filed by Mr. Garmong. Defendants filed Defendants’ Opposition to
Plaintiff's Motion to Vacate Arbitrator’s Final Award (Opposition to Motion to Vacate”). Mr.
Garmong filed Plaintiffs Reply to Defendants’ Opposition to Plaintiff's Motion to Vacate
Arbitrator’s Final Award (“Reply to Motion to Vacate”) and the matter was submitted for
decision thereafter.

Third pending is Plaintiff's Motion to Vacate Arbitrator’s Award of Attorney’s
Fees (“Motion to Vacate Award of Fees"), filed by Mr. Garmong. Defendants filed
Defendants’ Opposition to Plaintiffs Motion to Vacate Arbitrator's Award of Attorney’s Fees
and Reply to Plaintiff's Opposition to Defendants’ Petition for Order Confirming Arbitrator’'s

Final Award and Reduce Award to Judgment, Including, Attomeys’ Fees and Costs

(“Opposition to Motion to Vacate Award of Fees”). Mr. Garmong filed Plaintiff's Reply to
Defendants’ Opposition to Plaintiffs Motion to Vacate Arbitrator's Award of Attorney’s Fees
and Reply to Plaintiffs Opposition to Defendants’ Petition for an Order Confirming
Arbitrator's Final Award and Reduce Award to Judgment, Including, Attorneys’ Fees and
Costs (“Reply to Motion to Vacate Award of Fees”) and the matter was submitted for
decision thereafter.

Fourth pending is the combined Plaintiff’'s Motions to Vacate Arbitrator’s
Award of Denial of Plaintiff’'s Motion for Partial Summary Judgment and for the Court
to Decide and Grant Plaintiff’'s Motion for Partial Summary Judgment (“Motion to

Vacate MSJ Decision”), filed by Mr. Garmong. Defendants filed Defendants’ Opposition to
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Plaintiffs Motions to Vacate Arbitrator's Award of Denial of Plaintiffs Motion for Partial
Summary Judgment and for the Court to Decide and Grant Plaintiff's Motion for Partial
Summary Judgment (“Opposition to Motion to Vacate MSJ Decision”). Mr. Garmong filed
Plaintiffs Reply to Defendants’ Opposition to Plaintiff's Motions to Vacate Arbitrator's Award
of Denial of Plaintiffs Motion for Partial Summary Judgment and for the Court to Decide and
Grant Plaintiffs Motion for Partial Summary Judgment (“Reply to Motion to Vacate MSJ
Decision™) and the matter was submitted for decision thereafter.

Fifth pending is Defendants’ Motion for an Order to File Exhibit as Confidential
(“Motion to File Exhibit as Confidential’), filed by Defendants. Mr. Garmong filed Plaintiff's
Opposition to Defendants’ Motion for an Order to File Exhibit as Confidential (“Opposition to
Motion to File Exhibit as Confidential’). Defendants filed their Reply to Plaintiffs Opposition
to Defendants’ Motion for an Order to File Exhibit as Confidential (“Reply to Motion to File
Exhibit as Confidential’), and the matter was submitted for decision thereafter.

.. FACTS AND PROCEDURAL HISTORY.

This is an action for breach of contract. Mr. Garmong filed his Complaint on May 9,
2012. On September 19, 2012, Defendants filed their Motion to Dismiss and Compel
Arbitration. On December 13, 2012, this Court' entered its Order granting Defendants'
request to compel arbitration but denying the motion to dismiss. Mr. Garmong then filed a
motion to reconsider the Court's December 13, 2012 Order. The motion was opposed by
Defendants. However, Mr. Garmong did not file a reply and this case was stagnant for

nearly a year until January 13, 2014, when this Court entered its Order to Proceed. Mr.

' Judge Brent T. Adams originally presided over this proceeding in Department 6 before his
retirement. Judge Lynne K. Simons was sworn in on January 5, 2015, and now presides in
Department 6.

JA 1097




-

Garmong filed his reply on February 3, 2014. The motion for reconsideration was denied on
April 2, 2014.

Mr. Garmong then sought writ relief from the Nevada Supreme Court. On December
18, 2014, the Nevada Supreme Court entered its Order Denying Petition for Writ of
Mandamus or Prohibition. The Supreme Court next entered its Order Denying Rehearing
on March 18, 2015, and, subsequently, entered its Order Denying En Banc Reconsideration

on May 1, 2015.

© o N O O A~ W N

After the Nevada Supreme Court's orders were entered, this Court again entered an

-
o

11 Order for Response, instructing the parties to proceed with this case. Order, November 17,
12 || 2015. In response, the parties indicated they had initiated an arbitration proceeding with

13§ UAMS in Las Vegas. Notice of Status Report, December 1, 2015.

14
On June 8, 2016, Mr. Garmong filed his Motion for a Court-Appointed Arbitrator,

15

16 arguing Defendants prejudiced the JAMS arbitrators against Mr. Garmong. This matter was

17 I fully briefed; and, on July 12, 2016, this Court entered its Order re: Arbitration. The parties

18 [| then stipulated to select one arbitrator, to reduce costs. Stipulation to Select One Arbitrator,

191 October 17, 2016. In accordance, this Court entered its Order Appointing Arbitrator on

20

October 31, 2016, appointing Michael G. Ornstil, Esq., as arbitrator. After it was determined
21
29 Mr. Ornstil was unavailable, Mr. Garmong stipulated to the appointment of either retired

23 [| Judge Phillip M. Pro,? or Lawrence R. Mills. Esq.

24 On November 13, 2016, this Court entered its Order Granting Motion to Strike, which
25 . . R . .
stayed the proceeding pending the outcome of the arbitration. Order Granting Motion to
26
27

28 (i 2 Mr. Garmong stipulated to Judge Pro although he previously moved to preclude a judge from
serving as an arbitrator.
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Strike, p. 2. On February 21, 2017, this Court entered its Order Appointing Arbitrator,
appointing Judge Phillip M. Pro (“Judge Pro”).

On March 27, 2017, Mr. Garmong filed Plaintiff's Objection Pursuant to NRS
38.231(3) and 38.241(e) That There is No Agreement to Arbitrate; Notification of Objection
to the Court. Despite prior determinative orders from this Court, Mr. Garmong again
objected to arbitration on the basis there was no agreement to arbitrate.

On May 23, 2017, this Court entered its Order to Show Cause Why Action Should not
be Dismissed for Want of Prosecution Pursuant to NRCP 41(E), finding “Mr. Garmong and
Defendants were ordered numerous times to participate in arbitration as early as December
13, 2012. The Court held no evidence was presented establishing the parties had
proceeded to arbitration as ordered. Order, p. 4. Accordingly, the Court ordered the parties
to show cause why the action should not be dismissed for want of prosecution. Order, p. 4.

The parties had their first arbitration conference in April 2017. On June 22, 2018,
without asking for leave of Court, Mr. Garmong filed his Motion to Disqualify Arbitrator Pro,
Vacate Order Denying Motion for Summary Judgment and Appoint New Arbitrator (“Motion
to Disqualify”).

Defendants thereafter filed the Defendants’ Motion for Limited Relief From Stay to
File Motion for Attorney’s Fees and Sanctions (“Motion for Sanctions”) requesting limited
relief from this Court’s order staying the proceeding pending the outcome of arbitration.
However, on October 22, 2018, Defendants filed their Notice of Completion of Arbitration
Hearing. The Court held that, with completion of the arbitration, Defendants’ Motion for

Sanctions was moot. Additionally, the Court took notice of Defendants’ Notice of
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Completion of Arbitration and determined there are no additional decisions to be rendered
regarding the Notice.
iL. PENDING MOTIONS.

A. Motion to Confirm Final Award

In its Motion to Confirm Final Award, Defendants petition the Court for an order
confirming the arbitration award pursuant to Rule 38.239 of the Nevada Revised Statutes.
Motion to Confirm Final Award, p. 5. Defendants assert the arbitration Final Award in JAMS
Arbitration Case No. 1260003474 was entered April 11, 2019, in favor of Defendants and
against Mr. Garmong in the total sum of $111,649.96, including reasonable attorney’s fees
and costs. Defendants further request interest accrued on the total sum at the legal rate of
7.5% per annum, from the date this Court enters judgment until the date judgment is
satisfied in full. Motion to Confirm Final Award, p. 5.

Mr. Garmong opposed the Motion to Confirm Final Award on the grounds he did not
enter into a “binding contract including an agreement providing for arbitration” as required
by NRS 38.221(1). Opposition to Motion to Confirm Final Award, p. 1. Mr. Garmong argues
if Defendants “cannot identify one, and only one, true, complete, correct, certain,

unambiguous, definite, verified and binding Contract in the record as it now exists, the

arbitrator's Final Award cannot be confirmed because there was no agreement to arbitrate.”
Opposition to Motion to Confirm Final Award, p. 2. Mr. Garmong further argues Defendants’
Motion to Confirm Final Award must be denied because Defendants perpetrated fraud upon
the Court, arbitrator, and Plaintiff by falsely representing the first version of the Investment
Management Agreement was correct.

In their Reply, Defendants assert the parties entered into a valid and enforceable
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Investment Management Agreement (the “Agreement”), the final version of which was
executed on August 31, 2005. Reply to Motion to Confirm Final Award, p. 5. Defendants
maintain the Arbitration Clause is included in the Agreement at paragraph 16, pages 17 and
18. Reply to Motion to Confirm Final Award, p. 5. Moreover, the fully executed Agreement
was submitted in support of Defendants’ Motion to Dismiss and to Compel Arbitration, and is
therefore part of the record. Reply to Motion to Confirm Final Award, p. 9.

B. Plaintiff’s Motion to Vacate Arbitrator’s Final Award

In his Motion to Vacate Final Award, Mr. Garmong first maintains the Final Award
must be vacated pursuant to NRS 38.241(1) because there is no agreement to arbitrate.
Motion to Vacate Final Award, p. 5. Second, Mr. Garmong contends the arbitration
provision contained in the Agreement is void pursuant to NRS 597.995 because it has no
“specific authorization.” Motion to Vacate Final Award, p. 8. Mr. Garmong argues the
arbitration provision is also void because it is not conspicuous and does not warn the
consumer he is foregoing important rights under Nevada law. Motion to Vacate Final
Award, p. 9.

Mr. Garmong further contends the award was procured by corruption, fraud or other
undue means. Motion to Vacate Final Award, p. 10. Additionally, Mr. Garmong maintains
the arbitrator refused to consider evidence material to the controversy and that the arbitrator
showed partiality. Motion to Vacate Final Award, p. 15. Lastly, Mr. Garmong contends the
Final Award may be vacated on nonstatutory grounds, such as disregard of facts or
manifest disregard of legal authority. Motion to Vacate Final Award, p. 43.

C. Motion to Vacate MSJ Decision

In his Motion to Vacate MSJ Decision, Mr. Garmong requests an order from this
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Court vacating Judge Pro’s decision denying his Motion for Partial Summary Judgment, filed
in the course of arbitration, and to further consider the Motion for Partial Summary
Judgment and grant it de novo. Motion to Vacate MSJ Decision, p.1. In support, Mr.
Garmong contends Judge Pro disregarded the applicable substantive legal principles.
Motion to Vacate MSJ Decision, generally.

Defendants oppose the Motion to Vacate MSJ Decision on the following grounds:
First, Defendants argue it is well established that an order denying summary judgment is not
appealable after a hearing on the merits because it is not a final judgment. Opposition to
Motion to Vacate MSJ, p. 2. Second, Defendants assert Judge Pro properly denied Mr.
Garmong's Motion for Partial Summary Judgment. Motion to Vacate MSJ Decision, p. 5.
Lastly, Defendants assert Judge Pro did not evaluate witness credibility when he ruled on
the MSJ. Opposition to Motion to Vacate MSJ, p. 6.

D. Plaintiff’'s Motion to Vacate Arbitrator’s Award of Attorney’s Fees

In his Motion to Vacate Award of Fees, Mr. Garmong argues Rule 68 of the Nevada
Revised Statutes does not apply to this case because the parties did not agree it would
apply. Motion to Vacate Award of Fees, p. 5. In support, Mr. Garmong argues JAMS Rule
24 provides the award of the arbitrator may include attorney’s fees if agreed to by the
parties. Motion to Vacate Award of Fees, p. 6. Moreover, Mr. Garmong argues the award
was procured by corruption, fraud, or other undue means.

In their Opposition to Motion to Vacate Fees, Defendants maintains Judge Pro’s
award of attorney’s fees and costs was proper pursuant to NRCP Rule 68 and JAMS Rule
24(g). Defendants assert, Judge Pro set forth:

There is no dispute that the issues in this case are governed by Nevada faw,
and procedurally by JAMS Rules and the provisions of the Nevada Rules of
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Civil Procedure enumerated in the Stipulation for arbitration entered by the

Parties on February 8, 2017. However, the agreement of the Parties to

specific NRCP rules relating to discovery does not automatically exclude the

applicability of others, particularly where the Arbitrator determines that

necessary.
Opposition to Motion to Vacate Award of Fees, p. 3; citing Arbitrator’s Final Award.

In addition to arguing the award is proper under NRCP Rule 68 and JAMS Rule
24(g), Defendants argue the evidence supports Judge Pro’s determination that the fees are
reasonable. Opposition to Motion to Vacate Award of Fees, p. 14.

E. Motion to File Exhibit as Confidential

Defendants filed their Motion to File Exhibit as Confidential asking this Court for an
Order to File Exhibit “4” to Defendants’ Reply to Motion to Confirm Final Award, filed May 6,
2019, as confidential. Defendants assert after filing their Reply to Motion to Confirm Final
Award, Mr. Garmong informed Defendants’ counsel Exhibit 4 contained his social security
number. Motion to File Exhibit as Confidential, p. 2. Defendants maintain they immediately
apologized for the inadvertent error and hand delivered a Stipulation to file the Exhibit as
confidential to Mr. Garmong’s counsel. Motion to File Exhibit as Confidential, p. 2.
Defendants additionally called the Second Judicial District Court Clerk’s office and
requested the Exhibit be marked and filed as confidential. However, Defendants assert Mr.
Garmong refused to sign the Stipulation. Motion to File Exhibit as Confidential, p. 2.

Mr. Garmong opposed the Motion to File Exhibit as Confidential on the grounds that
he “seeks protection from the exposure by the Defendants and their attorney to potential

identity or financial theft, but opposes the requested relief as insufficient and having no

basis in law.” Opposition to Motion to File Exhibit as Confidential, p. 3. Mr. Garmong further
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maintains he “needs the Court’s help in protecting his sensitive personal and financial
information . . . .” Opposition to Motion to File Exhibit as Confidential, p. 3.
. APPLICABLE LAW AND ANALYSIS.
A. Motion to Confirm Final Award
Section 38.239 of the Nevada Revised Statutes provides,
After a party to an arbitral proceeding receives notice of an award, the party
may make a motion to the court for an order confirming the award at which
time the court shall issue a confirming order unless the award is modified or
corrected pursuant to NRS 38.237 or 38.242 or is vacated pursuant to NRS
38.241.

NRS 38.239. “[T]he scope of judicial review of an arbitration award is limited and is nothing

like the scope of an appellate court's review of a trial court's decision.” Health Plan of

Nevada v. Rainbow Med., 120 Nev. 689, 695, 100 P.3d 172, 177 (2004). “A ‘reviewing court

should not concern itself with the “correctness” of an arbitration award’ and thus does not

review the merits of the dispute.” Bohimann v. Byron John Printz, 120 Nev. at 547, 96 P.3d

1158 (2004) (quoting Thompson v. Tega—Rand Intern., 740 F.2d 762, 763 (9th Cir.1984));

see also Clark Ctv. Educ. Ass'n v. Clark Cty. Sch. Dist., 122 Nev. 337, 342, 131 P.3d 5, 8

(2006). Thus, “[a] party seeking to vacate an arbitration award based on manifest disregard

of the law may not merely object to the results of the arbitration.” Clark Ctv. Edu. Ass'n,

122 Nev. at 342, 131 P.3d at 8 (quoting Bohimann, 120 Nev. at 547, 96 P.3d at 1138).
Rather, “[tlhe party seeking to attack the validity of an arbitration award has the burden of
proving, by clear and convincing evidence, the statutory or common-law ground relied upon

for challenging the award.” Rainbow Med., 120 Nev. at 695, 100 P.3d at 176.

Here, Mr. Garmong argues the arbitration award must be set aside pursuant to NRS

38.221 because Defendants “cannot identify one, and only one, true, complete, correct,

10
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certain, unambiguous, definite, verified and binding Contract in the record as it now exists;”

and, therefore, “the arbitrator's Final Award cannot be confirmed because there was no
agreement to arbitrate.” Opposition to Motion to Confirm Final Award, p. 2.

This Court has repeatedly ruled, unequivocally, that an enforceable agreement to
arbitrate exists in the record and that the parties were properly ordered to arbitrate pursuant
to NRS 38.221. See Order, December 13, 2012 (holding the arbitration agreement
contained in paragraph 16 of the Agreement is not unconscionable and is enforceable);
Order, April 2, 2014 (denying motion for reconsideration, and again holding arbitration
agreement to be enforceable, based on identical arguments as raised in in Mr. Garmong’s
Motion to Vacate Final Award); Order fo Show Cause Why Action Should not be Dismissed
for Want of Prosecution Pursuant to NRCP 41(E)) (holding Mr. Garmong was ordered
numerous times to participate in arbitration.

In accordance with this Court’s prior Orders, the record in this case, and the pending
Motion, the Court, again, holds a valid and enforceable agreement exists. As such, this
Court grants Defendants Motion to Confirm Final Award pursuant to NRS 38.239.

B. Motion to Vacate Final Award; Motion to Vacate MSJ Decision

Rule 13 of the District Court Rules for the State of Nevada provides, "No motion once
heard and disposed of shall be renewed in the same cause, nor shall the same matters
therein embraced be reheard, unless by leave of the court granted upon motion therefor,
after notice of such motion to the adverse parties." DCR 13(7).

Well-established authority in this State governs reconsideration of previously-decided

issues. In Masonry & Tile Contractors Ass'n of S. Nevada v. Jolley, Urga & Wirth, Ltd., the

Nevada Supreme Court held:

11
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A district court may reconsider a previously decided issue if substantially
different evidence is subsequently introduced or the decision is clearly
erroneous. See Little Earth of United Tribes v. Department of Housing, 807
F.2d 1433, 1441 (8th Cir.1986); see also Moore v. City of Las Vegas, 92 Nev.
402, 405, 551 P.2d 244, 246 (1976) (“Only in very rare instances in which new
issues of fact or law are raised supporting a ruling contrary to the ruling
already reached should a motion for rehearing be granted.”) (Emphasis
added).

113 Nev. 737, 741, 941 P.2d 486, 489 (1997) (alterations and citations in original). In

Masonry & Tile Contractors Ass'n, the Nevada Supreme Court upheld a district court's

reconsideration of a previously decided issue in light of new clarifying case law. Id.

Because of new case law, the decision by the prior district judge was properly determined to
be "clearly erroneous." [d. When a motion for reconsideration raises "no new issues of law
and [makes] reference to no new or additional facts," reconsideration is "superfluous" and
constitutes an "abuse of discretion" by the district court to entertain such a motion. Moore v.
City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (1976). Such motions are granted
in "rare instances." Id. Further, it is well settled the decision of whether to grant

reconsideration is within "the sound discretion of the court." Navajo Nation v. Confederated

Tribes & Bands of the Yakama Indian Nation, 331 F.3d 1041, 1046 (9th Cir. 2003); see also

Riger v. Hometown Mortg., LLC, 104 F. Supp. 3d 1092, 1095 (D. Nev. 2015) (district court's

decision to grant reconsideration after entry of an order is within its discretion).

Mr. Garmong filed two Motions, the subject of which have been previously decided by
this Court and for which he does not raise new issues of law or fact. First, Mr. Garmong
filed his Motion to Vacate Final Award, in which he argues the Final Award must be vacated
pursuant to NRS 38.241(1) because there is ho agreement to arbitrate. Motion fo Vacate
Final Award, p. 5. However, as stated, this Court has previously held a valid and

enforceable arbitration agreement exists in the record pursuant to NRS 38.241. Moreover,

12
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Mr. Garmong does not raise new issues of law or fact. See Order, December 13, 2012
(holding the arbitration agreement contained in paragraph 16 of the Agreement is not
unconscionable and is enforceable); Order, April 2, 2014 (denying motion for
reconsideration and again holding arbitration agreement to be enforceable based on
identical arguments as raised in in Mr. Garmong’s Motion to Vacate Final Award); Order to
Show Cause Why Action Should not be Dismissed for Want of Prosecution Pursuant to
NRCP 41(E) (holding Mr. Garmong was ordered numerous time to participate in arbitration).

Second, Mr. Garmong filed his Motion to Vacate MSJ Decision, arguing the arbitrator
disregarded the applicable substantive legal principles. Again, this Court previously
considered and decided this issue. See Order Denying Plaintiffs Motion to Disqualify
Arbitrator Pro; Order Denying Motion to Vacate Order Denying Motion for Summary
Judgment; Order Denying Motion to Appoint New Arbitrator, entered September 29, 2018.

Accordingly, Mr. Garmong did not properly move to renew the Motions pursuant to
DCR 13(7). Moreover, Mr. Garmong does not present the Court with any new issues of law
or fact; and as such, his Motion to Vacate Final Award based on a lack of enforceable
agreement, and his Motion to Vacate MSJ Decision are meritless and should be denied.

C. Motion to Vacate Attorney’s Fees

Rule 24(g) of JAMS Comprehensive Arbitration Rules & Procedures (JAMS Rule)
provides an arbitrator may award attorney’s fees, expenses, and interest if provided by the

Parties’ Agreement or allowed by applicable law. JAMS Rule 24(g). Defendants made an

Offer of Judgment in the amount of $10,000 on February 12, 2017. Final Award, p. 10.

11
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Rule 68 of the Nevada Rules of Civil Procedure provides, in pertinent part:

(a) The Offer. At any time more than 10 days before trial, any party may
serve an offer in writing to allow judgment to be taken in accordance with its
terms and conditions.

(e) Failure to Accept Offer... Any offeree who fails to accept the offer may be
subject to the penalties of this rule.

(f) Penalties for Rejection of Offer. If the offeree rejects an offer and fails to
obtain a more favorable judgment,

(1) the offeree cannot recover any costs or attorney’s fees and shall
not recover interest for the period after the service of the offer and before the
judgment; and

(2) the offeree shall pay the offeror's post-offer costs, applicable
interest on the judgment from the time of the offer to the time of entry of the
judgment and reasonable attorney’s fees, if any be allowed, actually incurred
by the offeror from the time of the offer.
NRCP 68. An award of fees pursuant to NRCP 68 is discretionary with the Court and will

not be disturbed absent clear abuse. Bidart v. American Title Ins. Co., 103 Nev. 175, 734

P.2d 732 (1987).

Mr. Garmong argues Judge Pro’s award of attorney’s fees should be vacated
because the Scheduling Order entered in Arbitration between the parties on August 11,
2017 enumerated specific provisions of the Nevada Rules of Civil Procedure as applicable
to discovery in Arbitration, but omitted any reference to NRCP 68.

However, as Judge Pro properly found, there is no dispute that the issues in this case
are governed by Nevada law, and procedurally by JAMS Rules. The agreement of the
Parties to specific NRCP rules relating to discovery does not automatically exclude the
applicability of others to the matter, particularly where the Arbitrator determines it necessary.

Moreover, although Mr. Garmong argued the award was procured by corruption,

fraud, or other undue means, no evidence exists to support this assertion. Accordingly, the

14
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Court finds Judge Pro awarded attorney’s fees, interest, and expenses in accordance with
NRCP 68 and JAMS Rule 24(g).

D. Motion to File Exhibit as Confidential

Section 205.4605(1) of the Nevada Revised Statutes provides, a person shall not

willfully and intentionally post or display in any public manner the social security number

of another person unless the person is authorized or required to do so by law. NRS
205.4605(1). Here, it is clear that Defendants filed Mr. Garmong'’s social security number in
their moving papers and took immediate steps to remedy the disclosure.

Mr. Garmong opposes the Motion to File Exhibit as Confidential on the grounds the
request is insufficient to protect his identity and has no basis in law. However, Mr. Garmong
refused to sign the Stipulation which would provide for protection of his personal
information. The Court further notes Mr. Garmong has offered no remedy for a clearly
inadvertent disclosure of his social security number. It is clear from the parties’
communications that Defendants were not aware of the disclosure and took all necessary
steps to remedy the disclosure at the time they gained knowledge of such. See Motion to
File Exhibit as Confidential, Exhibit 1-3. The Court finds this was not a willful and intentional
disclosure. Moreover, the Court finds the inadvertent disclosure is remedied by ordering the
Exhibit filed as confidential.

IV. CONCLUSION AND ORDER

Accordingly, and good cause appearing therefor,

IT IS HEREBY ORDERED:

1. Defendants’ Petition for an Order Confirming Arbitrator’s Final Award and

Reduce Award to Judgment, Including, Attorneys’ Fees and Costs is GRANTED;

15
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2. Defendants are directed to submit a proposed judgment within ten (14) days
from the entry of this Order;

3. Plaintiffs Motion to Vacate Arbitrator’s Final Award is DENIED;

4, Plaintiffs Motion to Vacate Arbitrator's Award of Attorney’s Fees is DENIED;

5. Plaintiffs Motions to Vacate Arbitrator's Award of Denial of Plaintiff's Motion
for Partial Summary Judgment and for the Court to Decide and Grant Plaintiffs Motion for
Partial Summary Judgment is DENIED,;

6. Defendgnts’ Motion for an Order to File Exhibit as Confidential is GRANTED.

DATED this ﬁzfd&ay of August, 2019.
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT COURT;
that on the _%ay of August, 2019, | electronically filed the foregoing with the Clerk of
the Court system which will send a notice of electronic filing to the following:

CARL HEBERT, ESQ.

THOMAS BRADLEY, ESQ.

And, | deposited in the County mailing system for postage and mailing with the
United States Postal Service in Reno, Nevada, a true and correct copy of the attached

document addressed as follows:

d Poe

CVv12-01271
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25(c), | certify that | am an employee of CARL M. HEBERT,

ESQ., and that on January 10, 2022, |

hand-delivered

mailed, postage pre-paid U.S. Postal Service in Reno, Nevada

e-mailed

telefaxed, followed by mailing on the next business day,
_ X served through use of the court’s electronic filing system pursuant Nevada
EFCR 9(c),
a copy of the attached
APPELLANT’S APPENDIX VOLUME 6
addressed to:
THOMAS C. BRADLEY, ESQ.
Bar No. 1621
435 Marsh Ave.
Reno, NV 89509

775-323-5178
tom@tombradleylaw.com

Counsel for defendants/respondents
WESPAC; Greg Christian

[S/ Carl M. Hebert
An employee of Carl M. Hebert, Esq.
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