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the record, as to what information Plaintiffs’ counsel was seeking.16  

 After the break, Mr. Modena again cleared up the apparent confusion by advising counsel 

he had been focused on similar incidents that had taken place prior to the Cunnison date of loss. 

 
A: After the Cunnison is – because I think I was working a little bit prior – 
prior to the Cunnison – up to that point, I think I was more concerned about that, 
but – in answering that, but there – there had been two, one in Texas, Baez or 
something, and I was – I wasn’t directly notified on that one, but eventually so – 
and that went to legal counsel, and – not even sure that was an injury – we’re not 
sure that’s even an injury case. 
 
 The – probably the more significant one is Max Smith.17  

 Mr. Modena’s response to a question that was not one of the 53 topic areas in Plaintiffs’ 

deposition notice, was 100% consistent with firstSTREET’s written discovery responses, wherein 

the Baize and Smith incidents were disclosed. There simply was nothing evasive about Mr. 

Modena’s answers to Plaintiffs’ questions. Even if there were, the appropriate course of conduct 

would have been to (1) conduct an EDCR 2.34 discovery conference followed by (2) an 

appropriate motion with the Discovery Commissioner. On this issue, Plaintiffs did nothing. 

 firstSTREET’s position and argument on this issue is further underscored by Mr. Modena’s 

deposition testimony when he was asked directly by Plaintiffs’ counsel why he had not remembered 

the Baize and Smith incidents: 

 
A: Well, again, I was thinking about up to that point. I thought that’s how I 
answered it. I thought we were just trying to – up to that point, what we were 
aware of.18 

 As noted, in the NRCP 30(b)(6) deposition notice, Plaintiffs limited the scope of inquiry on 

this issue to prior incidents, not subsequent incidents. Nevertheless, once again, the truth and the 

testimony taken in the proper context does not support Plaintiffs argument. 

 

                                                           

16 Id, at 28:18-25. 
 
17 Id, at 30:1-10. 
 
18 See Exhibit 10, at 32:14-19. 
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B. Guild Surveys 

 On July 3, 2019, Plaintiffs sent out a Request for Production of Documents requesting 

documents that firstSTREET’s NRCP 30(b)(6) witness had testified about seven months earlier – 

December 11, 2018. See Exhibit 13. These requests sought communications regarding customer 

complaints or concerns over the slipperiness of the tub, the seat and other issues discussed during 

the NRCP 30 (b)(6) deposition. Then, on July 28, 2019, Plaintiffs sent another set of Requests for 

Production of Documents wherein they requested that all customer surveys, regardless of content, 

be produced. See Exhibit 14. This was the very first time Plaintiffs sought the production of 

customer surveys, even though a number of surveys had been referenced during the NRCP 30(b)(6) 

deposition and produced on April 3, 2019.  

 firstSTREET produced all the requested surveys on August 21, 2019. Prior to 2015, 

firstSTREET used their own hard surveys, and all of those in firstSTREET’s possession were 

produced. In 2015, firstSTREET started to use a third party vendor, Guild. See Exhibit 1, at ¶13 

and Exhibit 15. In all, approximately 1,677 “hard surveys” and over 690 Guild “electronic surveys” 

were produced. Moreover, the Guild surveys were produced as a searchable Excel Spreadsheet.19  

 Plaintiffs claim that under NRCP 16.1 firstSTREET had an affirmative obligation to 

produce these surveys. Yet Plaintiff can cite to no Nevada case authority supporting this argument. 

Had Plaintiffs believed that firstSTREET’s prior discovery responses were inadequate or 

unresponsive, they most certainly would have filed the necessary motions with the Discovery 

Commissioner. Had Plaintiffs believed that more particular discovery was needed to pinpoint the 

information they needed, and then they would have sent out additional discovery requests, as they 

did in July 2019. 

 Plaintiffs also claim that firstSTREET has not turned over all Guild surveys because a 

firstSTREET employee, Norm Murdock, mentioned Guild in a June 18, 2013 email. In looking at 

the exhibit, it would appear as though Mr. Murdock did not refer to Guild – his signature line for 

the June 18, 2013 email is above that “comment”. Nevertheless, according to firstSTREET’s 

                                                           

19  This means that there is a search function where all you have to do is type in a word and the 
document will take you to every location where that word appears. 
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NRCP 30(b)(6) witness, Guild was not retained until early 2015. In 2013, firstSTREET was utilizing 

its own in-house survey system that generated the hard copies of the surveys that were produced 

first in April 2019 and then again in August 2019. See Exhibit 1, at ¶13 and Exhibit 15. 

 As yet another example of Plaintiffs’ unfounded hyperbole about firstSTREET they claim 

that only one year (2015) of Guild Surveys were produced. This is a flat out lie. The spreadsheet 

produced to Plaintiffs contains 3,476 lines of data from customers. Some of the customers take up 

more than one line (that is why there is only 690 plus surveys). The spreadsheet contains columns – 

A through AV – which various data and information. One of the columns, AG, is entitled “Survey 

Sent”. Another, AH, is the titled “Survey Completion”. The spreadsheet is ordered by these dates. 

If you go to the last survey on the spreadsheet, you see that the date the survey was completed is 

January 24, 2017. Plaintiffs seek to see conspiracies and improper conduct by Defendants at every 

turn, where none exists.   

C. firstSTREET’s “Front Row” Seat 

 Plaintiffs’ claim that firstSTREET had a ‘front row seat” for Plaintiffs’ discovery disputes 

with Jacuzzi. Even though Plaintiffs cite to absolutely no authority supporting their argument that 

firstSTREET is equally bound by the discovery orders issued against Jacuzzi, a close look at those 

issues supports firstSTREET’s position. 

In their motion, Plaintiffs have attached the hearing transcript from the September 19, 2018 

hearing before the Discovery Commissioner concerning discovery disputes between Jacuzzi and 

Plaintiffs. See Exhibit 5 to Plaintiffs Motion, a copy of which is attached as Exhibit 16. In looking 

at that transcript, at page 11, lines 5 through 18 of the transcript (page 087 of the Appendix), 

Commissioner Bulla clearly sets forth the parameters of Jacuzzi’s production to “bodily injury or 

wrongful death”. At line 14 the Commissioner states “But I think to the extent that somebody 

had an injury in one of those tubs and/or wrongful death, I think that’s your parameter.” 

To make sure everyone was clear, these limitations are reiterated on page 13, line 22 

through line 23; page 23, line 5 through 6; page 24, lines 15 through 18; page 25, lines 20 through 

23. Finally, at page 26, lines 16 through 19, the Commissioner sums it up: 

 
All documents related to complaints made to you about your walk-in tubs 
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from January 1st, 2012 to the present. The complaints have to be about 
wrongful death or bodily injury. So any warranty claims, any non-injury 
claims are not part of this production. (emphasis added). 

D. Alert 911 Non-Disclosure 

 Plaintiffs have created out of thin air a conspiracy/non-disclosure theory concerning the 

911 pendant that was referenced by Ruth Curnutte during her deposition. Plaintiffs have concocted 

an unfounded and unsubstantiated theory that because Ms. Curnutte (who lives in Florida and was 

sold her tub by an independent dealer, Fairbanks Construction) received a 911 Alert Pendant, 

firstSTREET must have known how dangerous the tub really was. This is simply NOT the case. As 

noted by Mr. Modena in his affidavit, The 911 Alert Pendant was used as a “free gift” to purchasers 

of the Jacuzzi Walk In Tub in some territories. See Exhibit 1, at ¶12. As noted by Mr. Modena, 

between July 2014 and October 2015, the pendant was the $200 gift referenced in print advertising 

used by firstSTREET. Id. See also Exhibit 17. firstSTREET never viewed the pendant as a 

“subsequent remedial measure” or as a way to warn customers of the dangers of the tub. It was a 

marketing tool, an added value benefit that many marketing and advertising companies use on a 

regular basis. 

 Moreover, Ms. Curnutte lives in Florida. The Florida territory is the responsibility of an 

independent dealer, wholly separate and apart from firstSTREET or AITHR, named Fairbanks 

Construction. Ms. Curnutte’s complaints went directly to either Fairbanks Construction or 

firstSTREET, and firstSTREET did not have access to Fairbanks customer relations system and 

would have relied on the surveys to learn that something was wrong. See Exhibit 1, at ¶4 and ¶12. 

Ms. Curnutte purchased her tub in March 2016, and a search of the Guild spreadsheet does not 

reveal any survey submitted by Ms. Curnutte. 

 Finally, during the September 19, 2018 discovery hearing Plaintiffs’ counsel made a vague 

reference to a 911 alert system and the Commissioner advised Plaintiff’s counsel to send out 

discovery for that information. See Exhibit 16, at 15:11-24. Certainly, had any party been required 

by NRCP 16.1 to produce that information without a written discovery request, the Discovery 

Commissioner would not have required Plaintiffs’ counsel to send a written request.  

 In fact, Plaintiffs followed the Commissioner’s order, and served written discovery on 
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Jacuzzi on November 30, 2018. Plaintiffs appear to infer in their motion that similar discovery was 

propounded on firstSTREET, but the fact of the matter is, Plaintiffs never sent written discovery 

to firstSTREET concerning the 911 Pendant until July 3, 2019. See Exhibit 13. firstSTREET 

responded to this written discovery request on August 21, 2019 (an extension was obtained).  

 This is yet another attempt by Plaintiffs to simply create a conspiracy or non-disclosure 

allegation without disclosing to the Court the real facts. 

E. Bathmat Non-Disclosure 

 firstSTREET, through discovery, advised Plaintiffs that neither it, nor AITHR, sold 

bathmats to Walk In Tub customers. That is a fact. A fact that does not support Plaintiffs’ 

narrative. So, Plaintiffs attempt to dispute this fact first through an inaccurate account of Ms. 

Rouillard’s testimony. In their brief, Plaintiffs cite word for word Ms. Rouillard’s testimony that the 

mats she had come with the tub to mislead this Court. See Plaintiffs Motion at 7:12-15.  

They failed, however, to cite Ms. Rouillard’s follow up response she provided to counsel at 

the end of her deposition, when she first stated, “I got it [bathmat] right away because I didn’t want 

to step in it and slide.” See Exhibit 18, at 30:10-12. She then clarified this even further and 

testified, “That’s what I bought – I guess I did go out and buy it the next day.” Id. at 30:18-19. 

Then, this was confirmed by the fact that Ms. Rouillard had an identical mat for her shower. Id. at 

33:2-3. 

 In yet another attempt to confuse the Court and lump firstSTREET in with Jacuzzi and its 

misdeeds, in its brief Plaintiffs cite to Jacuzzi’s response to written discovery concerning the bath 

mat. In that response, Jacuzzi states that Jacuzzi shipped a bathmat for optional use with the 

tub. See Plaintiffs Motion beginning at 8:9. This is Jacuzzi’s response, and it can in no way 

implicates firstSTREET with the direct sale and marketing of bath mats. 

 As support for linking firstSTREET to Jacuzzi, Plaintiffs cite to a Jacuzzi produced email 

discussing non-skid options. See Plaintiffs Motion, Exhibit 16, attached hereto as Exhibit 19. In 

reviewing the email string, it begins with an email from Norm Murdock of AITHR to Audrey 

Martinez of Jacuzzi and Dave Modena of firstSTREET dated July 10, 2013. But then the next email 

in the “string” is from Ray Torres of Jacuzzi to Audrey Martinez of Jacuzzi. The “cc” line contains 
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the names of 5 other individuals – all are employees of Jacuzzi. In other words, the initial email 

was not sent to firstSTREET or AITHR. Moreover, this particular email makes absolutely no 

reference to the July 10, 2013 that was prepared by Mr. Murdock. In fact, Mr. Torres’ email 

references “two test reports”. In other words, pages 166, 167, 168 and 169 is a completely separate 

and distinct email string from the July 10, 2013 email from Mr. Murdock, and is yet another attempt 

by Plaintiffs to manipulate a document to make it fit their narrative. 

 The second email, the response to Mr. Torres is another email between Jacuzzi employees – 

no firstSTREET or AITHR employees are included in the string. Similarly, the third email 

also involves only Jacuzzi employees. The last email, with the attachment that is actually printed in 

Plaintiffs’ motion, is between Audrey Martinez of Jacuzzi and Joseph Davis, also of Jacuzzi. Again, 

no firstSTREET or AITHR employees are included.  

 In spite of this obvious fact, Plaintiffs yet again mislead this Court into believing that 

firstSTREET somehow hid this email exchange from Plaintiffs, and then argue that firstSTREET 

should be sanctioned because it did not produce this information. 

F. Plaintiffs’ Table On Pages 11 and 12 of Motion 

 Beginning on page 12 of Plaintiffs’ Motion, Plaintiffs purport to claim that firstSTREET 

was on notice of 63 incidents before the Cunnison incident. Plaintiffs produce a portion of a table 

showing 7 of these incidents. firstSTREET is presently unable to comment on this allegation, as the 

source of Plaintiffs’ table is unclear. There is no supporting documentation referenced anywhere 

for this table, and each of the “Bates” numbers begin with Jacuzzi, indicating that it is a document 

produced by Jacuzzi.20 

 Nevertheless, regardless of the source of the information contained within the table, 

firstSTREET and AITHR maintain that they have produced all documents in its possession 

wherein any person has claimed injury or damage from his use of the Walk In Tub as noted in 

footnote 31 of Plaintiffs motion.  

                                                           

20  As discussed above, the emails that Plaintiffs produced regarding bathmats (Exhibit 16) included 
anyone that worked for firstSTREET or AITHR.  
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IV.  

LEGAL STANDARD 

firstSTREET and AITHR have properly responded to discovery throughout this action, 

raising objections when deemed proper, otherwise Plaintiffs would have surely filed the necessary 

Motion to Compel with the Discovery Commissioner.21 There are no Discovery Orders issued 

against firstSTREET or AITHR. In fact, the sole basis for Plaintiffs’ Motion is that Plaintiffs claim 

firstSTREET and AITHR should have produced certain documents as part of their NRCP 16.1 

Early Case Conference disclosures. 

While NRCP 37(d) does allow for the imposition of sanctions, the Nevada Supreme Court 

has stated, “[g]enerally, NRCP 37 authorizes discovery sanctions only if there has been willful 

noncompliance with a discovery order of the court.” Importantly, case-ending sanctions require 

a heightened standard of review. Foster v. Dingwall, 126 Nev. 56, 65, 227 P.3d 1042 (2010). 

Fundamental notions of fairness and due process require that discovery sanctions be just and that 

sanctions relate to the specific conduct at issue. Young v. Johnny Ribeiro Bldg., Inc., 106 Nev. 88, 92 

(1990). Additionally, any case-terminating order requires “an express, careful and preferably written 

explanation of the court’s analysis of the pertinent factors.” Id., at 93. The Young factors the Court 

must consider include: 

 
The degree of willfulness of the offending party, the extent to which the non-
offending party would be prejudiced by a lesser sanction, the severity of the sanction 
of dismissal relative to the severity of the discovery abuse, whether any evidence has 
been irreparably lost, the feasibility and fairness of alternative, less severe sanctions, 
such as an order deeming facts relating to improperly withheld or destroyed evidence 
to be admitted by the offending party, the policy favoring adjudication on the merits, 
whether sanctions unfairly operate to penalize a party for the misconduct of his or 
her attorney, and the need to deter both the parties and future litigants from similar 
abuses. 

Id. 

 While dismissal need not be preceded by other less severe sanctions, it should only be 

                                                           

21 This is perhaps best evidenced by the numerous Motions to Compel and the discovery disputes 
between Plaintiffs and Defendant Jacuzzi that have taken place over the last year and a half. 
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imposed after thoughtful consideration of all the factors involved in a particular case. Id., at 92. The 

dismissal of a case, based upon a discovery abuse such as the destruction or loss of evidence 

“should be used only in extreme situations; if less drastic sanctions are available, they should be 

utilized. Nevada Power v. Fluor Illinois, 108 Nev. 638, 645 (1992).  

In Young, plaintiff Bill Young willfully fabricated evidence during discovery. 106 Nev. At 90, 

787 P.2d at 778. He added two sets of notations to his business diaries just before turning the 

diaries over but claimed that he added the entries over a year prior to production. Id. The district 

court offered Young the opportunity to clarify his position, but Young never did. Id. The district 

court issued terminating sanctions only after a finding that Young had willfully fabricated evidence 

and refused to clarify his position. Id. at 91, 787 P.2d at 778. But the Supreme Court of Nevada 

recognized the importance of resolving cases based on their merits and cautioned that district 

courts must be hesitant when contemplating terminating sanctions: “[w]here the sanction is one of 

dismissal with prejudice . . . we believe that a somewhat heightened standard of review should 

apply.” Id. at 92, 787 P.2d at 779. The reason for this is two-fold. First, fundamental notions of due 

process require that “discovery sanctions for discovery abuses be just and that the sanctions relate 

to the claims which were at issue in the discovery order which is violated.” Id. at 92, 787 P.2d at 

780 (emphasis added). Second, dismissal should be imposed “only after thoughtful consideration of 

all the factors involved in the particular case.” Id. 

More critically, before this Court can enter case terminating sanctions, the Nevada Supreme 

Court requires the District Court hold an evidentiary hearing on the issue of sanctions. McDonald v. 

Shamrock Investments, LLC, 127 Nev. 1158, 373 P.3d 941 (2011) (“the district court abused its 

discretion in striking [defendant’s] answer without holding an evidentiary hearing to consider the 

pertinent Young factors.”) (citing Nevada Power v. Fluor Illinois, 108 Nev. 638, 645, 837 P.2d 1354, 

1359 (1992) (“If the party against whom dismissal may be imposed raises a question of fact as to 

any of [the Young] factors, the court must allow the parties to address the relevant factors in an 

evidentiary hearing.”); Young, 106 Nev. at 93, 787 P.2d at 780 (noting that the case concluding 

sanction imposed was fair because “a full evidentiary hearing” relating to the discovery abuses was 

conducted)). 
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V  

ARGUMENT 

 
A. Striking firstSTREET’s and AITHR’s Answers Are Not Supported by Nevada Law 

Nevada law does not support striking firstSTREET or AITHR’s answers because 

firstSTREET and AITHR have not engaged in any discovery abuse, nor have there been any 

NRCP 16.1 violations. Rather, striking firstSTREET or AITHR’s answers is particularly 

disproportionate to any of their alleged conduct in this case, particularly because Plaintiffs have 

filed no motions with the Discovery Commissioner seeking redress from any of the alleged 

misconduct. firstSTREET and AITHR have clearly disclosed to Plaintiffs’ counsel the basis for not 

producing certain documents. Simply put, the parties have agreed to disagree. “Fundamental 

notions of fairness and due process require that discovery sanctions be just and that sanctions relate 

to specific conduct at issue.” GNLV Corp. v. Service Control Corp., 900 P.2d 323, 111 Nev. 866 

(1995). There is no basis under NRCP 16.1 or NRCP 37 for sanctions. In fact, Plaintiffs have not 

cited to one single case which would support their argument that firstSTREET has violated NRCP 

16.1. 

Moreover, as discussed and outlined in greater detail above, none of the alleged discovery 

abuses are supported by the real facts of this case and this issue. 

1. Sanctions are not warranted under the Young factors. 

firstSTREET and AITHR have responded to all discovery requests propounded by 

Plaintiffs. Plaintiffs have not disputed any of these discovery responses, nor the basis for any 

objections or limited disclosures, with the Discovery Commissioner, or with this Court, prior to the 

filing of the instant motion. firstSTREET and AITHR have engaged in good faith meet and confer 

conferences with Plaintiffs’ counsel and clearly explained their position on the disputed discovery. 

Certainly, firstSTREET and AITHR’s conduct cannot be compared to the conduct that occurred in 

Young. Plaintiffs’ cursory analysis of the Young factors further confirms this. 

(a) Degree of Willfulness 

Plaintiffs’ analysis of the first Young factor is nothing more than supposition, without any 

cite to an actual fact in this case. When asked questions via depositions or written discovery, 
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firstSTREET and AITHR have responded. When those questions sought the production of 

documents, those documents were produced. 

Plaintiffs have never provided firstSTREET or AITHR with a concise statement of their 

theory of the case, the trial themes they intend to utilize, the liability theories they will be pursuing. 

Without this insight, firstSTREET cannot be required to simply guess what information and 

documentation Plaintiffs are seeking and then voluntarily disclose that information via NRCP 16.1. 

That is what written discovery is for. That is precisely what Plaintiffs did in this case. They sent out 

22 separate written discovery requests to firstSTREET and AITHR, comprising of 87 

Interrogatories; over 340 Requests for Production of Documents; and over 25 Requests for 

Admission. All were answered. Yes, there were disagreements over the responses and two EDCR 

2.34 Conferences were held, but not one single motion to compel was filed by Plaintiffs. 

It is also telling that when Plaintiffs were in front of the Discovery Commissioner on 

September 18, 2018 and the issue of the 911 Pendants was raised, rather than instruct counsel to 

produce that information in NRCP 16.1 supplements, the Discovery Commissioner ordered 

Plaintiff to submit written discovery addressing that issue. Certainly, if that type of information/ 

documentation were mandated by NRCP 16.1, as Plaintiffs suggest, the Discovery Commissioner 

would not have ruled in such a way. 

Throughout this litigation, firstSTREET and AITHR have participated in discovery in good 

faith, and have produced documents when they have become available. As noted in firstSTREET’s 

Opposition to Plaintiffs’ original Motion to Strike, which was denied, the timing of the disclosure 

of email communications was simply a matter of counsel being able to complete a review and 

analysis of over 200,000 emails. When firstSTREET was asked to produce documents that pre-

dated the Plaintiffs’ date of loss for the first time in discovery that was sent out in September 2018, 

firstSTREET did not have the capacity to isolate out the relevant emails. Throughout this litigation, 

firstSTREET provided counsel with over 200,000 emails that covered the relevant time period. 

Counsel then had to review each email individually to determine if it was responsive to Plaintiffs’ 

discovery requests. As this Court can imagine, reviewing and examining for relevance over 200,000 

emails can take much longer than anticipated, especially when efforts to apply simple search terms 
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to narrow the task proved unsuccessful. 

(b) Plaintiff Has Not Been Prejudiced 

Plaintiffs’ arguments regarding the prejudice of a lesser sanction are predicated on falsities. 

For example, Plaintiffs waited until July 2019 to send out discovery requests for all surveys, 

regardless of content. They waited until July 2019 to send firstSTREET and AITHR written 

discovery on the 911 Pendant and bathmats. There was nothing stopping Plaintiffs from sending 

out this discovery request much sooner, as there is no obligation for a Defendant to voluntarily 

produce this type of documentation absent a request for it.  

Plaintiffs also elected to wait until December 11, 2018 to take the deposition of 

firstSTREET and AITHR’s NRCP 30(b)(6) witness. Then, they waited another eight months 

before they decided to conclude the deposition in July 2019. There was nothing stopping Plaintiffs 

from completing this deposition in 2017 or earlier in 2018 and at the very least in early 2019. 

firstSTREET and AITHR responded to all discovery requests and played no part in Plaintiffs 

strategy/decision to delay the NRCP 30(b)(6) deposition, other than standard scheduling issues 

coordinating travel with three parties. 

Plaintiffs infer that their ability to litigate has been irreparably damaged. This is false. First, 

and foremost, as to Plaintiffs’ product liability claims (negligence and strict), Plaintiffs have already 

secured a victory over the manufacturer of the tub, Jacuzzi.22 This Court has already stricken 

Jacuzzi’s Answer as to liability, and the only question now are what damages Jacuzzi will have to 

pay. In this regard, Plaintiffs damages will be whatever the jury determines. If the Jury determines 

that Plaintiff’s damages are $500,000 because of the product defect, then Jacuzzi will pay $500,000. 

Under no scenario would firstSTREET or AITHR have to pay any additional monies for Plaintiffs 

damages that are the result of the product defect. So, in this regard there has been absolutely no 

prejudice. 

Although Plaintiffs’ Complaint does not contain a specifically delineated cause of action for 

improper advertising or marketing, it does contain a cause of action for negligence, which surely 

                                                           

22  firstSTREET and AITHR were included in these causes of action because they were in the chain 
of commerce as retailers. 
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Plaintiffs will argue encompasses these claims. However, the only notice that firstSTREET or 

AITHR have of possible advertising and/or marketing claims come from paragraphs 77 through 84 

of Plaintiffs “Punitive Damages” allegations. With respect to this particular potential claim that 

arguably would be unique to firstSTREET and AITHR, it is axiomatic that Ms. Cunnison could not 

have relied upon any marketing or advertising materials that post-dated her death in February 2014. 

firstSTREET has produced all pre-February 2014 marketing and advertising materials. That 

has never been in dispute, and, in fact, of the 30 pages of Plaintiffs’ Motion, the only argument that 

even tangentially relates to marketing and advertising is the 911 Pendant. However, the Pendant 

was not used until July 2014 – 5 months after Ms. Cunnison had passed away. Therefore, Plaintiffs’ 

motion is devoid of any allegation or argument that firstSTREET’s and AITHR’s Answer as it 

relates to the advertising and marketing allegations contained in paragraphs 77 through 84 of the 

Fourth Amended Complaint should be stricken. 

This motion deals exclusively with alleged discovery malfeasance with respect to the 

production of documents and information relative to Plaintiffs product liability causes of action – 

which firstSTREET and AITHR vehemently deny. Therefore, regardless of whatever ruling this 

Court makes on the instant motion, firstSTREET must still be entitled to an opportunity to defend 

any alleged marketing and advertising claims presented by Plaintiffs. 

 
(c) Striking firstSTREET and AITHR’s Answers Are Grossly 

Disproportionate to firstSTREET and AITHR’s Alleged Actions 

firstSTREET and AITHR’s alleged actions—that were not discovery abuses—do not 

warrant this heavy sanction under the Young factors, as demonstrated by Plaintiffs’ own cursory 

analysis. As outlined above, Nevada courts have struck a party’s answer when the party has willfully 

violated a court order—not when a party did not disclose irrelevant documents and consistently 

informed the opposing party exactly what they were disclosing and what they were not disclosing. 

Moreover, Plaintiffs have not cited to a single Nevada Supreme Court case that would support their 

arguments that firstSTREET and AITHR had an obligation under NRCP 16.1 to voluntarily 

produce the documents and information identified in their motion. In fact, based on rulings by the 

Discovery Commissioner in this case, that is not the rule of law in Nevada. Again, it cannot be 
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stressed enough, but Plaintiffs have not filed a single discovery motion against firstSTREET or 

AITHR. There are no discovery orders that could have been violated. 

(d) Nevada’s Policy Favors Adjudication on the Merits 

Plaintiffs entirely ignore Young’s acknowledgment of Nevada’s policy favoring adjudication 

on the merits. Striking firstSTREET and AITHR’s Answers would controvert that policy. Striking 

their Answers without a single motion being filed with the Discovery Commissioner or any 

evidence that firstSTREET or AITHR violated a court order or a mandated discovery disclosure 

would be an egregious error by this Court. This is not a case like Young where a party tampered with 

evidence or entirely destroyed it, which the courts found may warrant total dismissal. Plaintiffs give 

no reason why this case—that the parties have been dutifully litigating since March 2016—should 

not be given the opportunity to be adjudicated on its merits. 

(e) Punishment of a Party for Counsel’s Conduct 

Punishment of  a party for its counsel’s conduct, is inapplicable here. There have been no 

such abuses. No one has withheld any evidence.  

 
(f) Sanctioning the Parties Will Not Deter Other Litigants Because 

firstSTREET and AITHR Have Done Nothing Wrong 

There is no need (or reason) to sanction firstSTREET or AITHR to deter other litigants. 

Discovery abuses should be sanctioned, but there is no discovery abuse here. No Motions to 

compel were filed, let alone ruled upon by the Discovery Commissioner. firstSTREET and AITHR 

have not violated any court order. firstSTREET and AITHR have not manufactured any evidence, 

altered any evidence, or destroyed any evidence. In fact, if the Court were to grant Plaintiffs’ 

motion it would encourage Plaintiffs to forego any type of written discovery at all, as Plaintiffs 

would simply lie in wait and then argue that Defendants violated NRCP 16.1 as they should have 

voluntarily disclosed the documents. Such a ruling by this Court would also eviscerate EDCR 2.34 

discovery dispute conferences and the filing of motions to compel with the Discovery 

Commissioner, as it would encourage Plaintiffs into putting all of their eggs in one basket – file a 

Motion to Strike a Defendant’s Answer and obtain case terminating sanctions. 

/// 
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VI  

CONCLUSION 

As explained above, Plaintiffs base their motion for the most severe sanctions imaginable 

on contrived arguments that are not supported by a single Nevada Supreme Court case. Moreover, 

Plaintiffs arguments here apparently never rose to the level of filing a motion before the Discovery 

Commissioner. The facts are undisputed that firstSTREET and AITHR responded to all written 

discovery requests. Two EDCR 2.34 Conferences were held and the parties agreed to disagree. As 

evidenced by the fact that Plaintiffs, not once, have disputed firstSTREET and AITHR’s discovery 

responses with the Discovery Commissioner, it is apparent that Plaintiffs’ Motion is meritless and a 

waste of the parties’ and the Court’s resources.  

Furthermore, as noted in this Opposition, the numerous instances of Plaintiffs misleading 

this Court in their motion to advance their narrative cannot justify this Court entertaining this type 

of terminating sanction. This is yet just another example of the desperate tactics engaged in by 

Plaintiffs and their efforts to overcome what they know is a “losing” case against firstSTREET and 

AITHR. Therefore, firstSTREET and AITHR respectfully request this Honorable Court DENY 

Plaintiffs’ Motion in its entirety. 

 DATED this 6th day of November, 2020. 

 
      THORNDAL ARMSTRONG DELK 
      BALKENBUSH & EISINGER 
 

      /s/ Philip Goodhart 
              
      PHILIP GOODHART, ESQ. 

Nevada Bar No. 5332 
MICHAEL C. HETEY, ESQ. 
Nevada Bar No. 5668 

      MEGHAN M. GOODWIN, ESQ. 
Nevada Bar No. 11974 

      1100 East Bridger Avenue 
      Las Vegas, Nevada  89101 
      Attorneys for Defendants/Cross-Defendants,  
      FIRSTSTREET FOR BOOMERS AND BEYOND,  
      INC., and AITHR DEALER, INC. 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on the 6th day of November, 2020, service of the above and 

foregoing DEFENDANTS’ FIRSTSTREET AND AITHR’S OPPSOITION TO PLAINTIFFS’ 

RENEWED MOTION TO STRIKE DEFENDANTS FIRSTSTREET AND AITHR’S 

ANSWERS TO PLAINTIFFS’ FOURTH AMENDED COMPLAINT was made upon each of 

the parties via electronic service through the Eighth Judicial District Court’s Odyssey E-File and 

Serve system. 

 

Benjamin P. Cloward, Esq. 
Richard Harris Law Firm 
801 South Fourth Street 
Las Vegas, Nevada  89101 
Attorneys for Plaintiffs 

Charles Allen Law Firm, P.C. 
3575 Piedmont Road, NE 
Building 15, Suite L-130 
Atlanta, Georgia  30305 
Attorneys for Plaintiffs 

 
Vaughn A. Crawford, Esq. 
Morgan Petrelli, Esq. 
Snell & Wilmer LLP 
3883 Howard Hughes Pkwy., Ste. 1100 
Las Vegas, Nevada  89169 
Attorneys for Defendant,  
JACUZZI INC. dba JACUZZI  
LUXURY BATH 

 
Hale Benton  
26479 West Potter Drive 
Buckeye, AZ 85396 

 
D. Lee Roberts, Jr., Esq. 
Brittany M. Llewellyn, Esq. 
Weinberg, Wheeler, Hudgins,  
Gunn & Dial, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Attorneys for Defendant, 
JACUZZI INC. dba JACUZZI  
LUXURY BATH 

 

 
      /s/ Stefanie Mitchell  
              
      An employee of THORNDAL ARMSTRONG 
      DELK BALKENBUSH & EISINGER 

PA0418



 

-1- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
EXH 
PHILIP GOODHART, ESQ. 
Nevada Bar No. 5332 
MICHAEL C. HETEY, ESQ. 
Nevada Bar No. 5668 
MEGHAN M. GOODWIN, ESQ. 
Nevada Bar No. 11974 
THORNDAL ARMSTRONG DELK 
BALKENBUSH & EISINGER 
Mailing Address: PO Box 2070 
Las Vegas, Nevada 89125-2070 
1100 East Bridger Avenue 
Las Vegas, NV 89101-5315 
   Mail To: 
   P.O. Box 2070 
   Las Vegas, NV 89125-2070 
Tel.: (702) 366-0622 
Fax: (702) 366-0327 
png@thorndal.com 
mch@thorndal.com 
mmg@thorndal.com 
 
Attorneys for Defendants/Cross- 
Defendants, FIRSTSTREET FOR  
BOOMERS AND BEYOND, INC.,  
AITHR DEALER, INC., and HALE BENTON 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ROBERT ANSARA, as Special Administrator of 
the Estate of SHERRY LYNN CUNNISON, 
Deceased; MICHAEL SMITH individually, and 
heir to the Estate of SHERRY LYNN 
CUNNISON, Deceased; and DEBORAH 
TAMANTINI individually, and heir to the Estate 
of SHERRY LYNN CUNNISON, Deceased, 
 
  Plaintiffs, 
 
vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, 
INC.; AITHR DEALER, INC.; HALE 
BENTON, Individually; HOMECLICK, LLC; 
JACUZZI INC., doing business as JACUZZI 
LUXURY BATH; BESTWAY BUILDING & 
REMODELING, INC.; WILLIAM BUDD, 
 

 
CASE NO.  A-16-731244-C 
DEPT. NO. 2 
 
 
EXHIBITS TO DEFENDANTS 
FIRSTSTREET AND AITHR’S 
OPPOSITION TO PLAINTIFFS’ 
RENEWED MOTION TO STRIKE 
DEFENDANTS FIRSTSTREET AND 
AITHR’S ANSWER TO PLAINTIFFS’ 
FOURTH AMENDED COMPLAINT 
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AFFIDAVIT OF DAVID MODENA IN SUPPORT OF FIRSTSTREET AND 

AITHR’S OPPOSITION TO PLAINTIFFS’ RENEWED MOTION 
TO STRIKE FIRSTSTREET AND AITHR’S ANSWER TO 

PLAINTIFFS’ FOURTH AMENDED COMPLAINT 
 

STATE OF VIRGINIA ) 

    ) ss. 

COUNTY OF ___________ ) 

1. I, DAVID MODENA, am currently the Senior Vice President of Defendant 

firstSTREET. I am also the NRCP 30(b)(6) designee for both firstSTREET and AITHR with respect 

to the matters contained within this Affidavit. I am personally knowledgeable about, or as the NRCP 

30(b)(6) designee have and am competent to testify regarding the matters stated herein, unless 

otherwise stated.  

2. In October 2011, my title was Senior Vice President of firstSTREET. I was primarily 

responsible for the negotiation of the Manufacturing Agreement entered into between firstSTREET 

and Jacuzzi concerning the Walk In Tub that was ultimately purchased by Decedent Sherry Cunnison. 

Under the Marketing Agreement, firstSTREET’s responsibility was limited to marketing and 

advertising the Walk In Tub; AITHR’s responsibility was to sell and install the Walk In Tub through 

AITHR employees and independent subcontractors; whereas Jacuzzi’s responsibility was to design 

and manufacture the Walk In Tub.  

3. In November 2011, AITHR was created as a wholly owned subsidiary of 

firstSTREET to sell and install the Jacuzzi Walk In Tub. Sometime in 2013, I held the title of 

President for AITHR. As part of the Manufacturing Agreement with Jacuzzi, firstSTREET was the 

developer of the marketing and advertising materials used to promote and sell the Jacuzzi Walk In 

Tub. firstSTREET would provide AITHR with customer leads, and AITHR’s sales team would 

follow up with the customer leads and schedule in-home sales appointments. Once a sale had been 

made, AITHR would then coordinate the scheduling of the installation of the Jacuzzi Walk In Tub 

with various installation subcontractors. The Jacuzzi Walk In Tub would usually be delivered directly 

to the subcontractor that was hired to install the tub.   
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4. AITHR’s sales territory is delineated in Exhibit A, attached to this Affidavit. Since 

Ms. Cunnison resided in Las Vegas, Nevada, firstSTREET provided AITHR with the sales lead. 

There were other wholly independent and separate dealers for other sales territories throughout the 

continental United States, as evidenced in Exhibit A. Since these other dealers where not wholly 

owned subsidiaries of firstSTREET, each of them had their own unique customer relations 

management system. firstSTREET did not have access to any of these unique systems.  

5. Nick Fawkes was hired in 2011 as the General Manager of AITHR, and based in 

Denver, Colorado. His duties and responsibilities included oversight of the AITHR Denver office as 

it relates to the sales and installation of the Jacuzzi tub. Mr. Fawkes employment with AITHR 

terminated in May 2015. I was personally involved in the decision to terminate Mr. Fawkes after it 

had been determined that he had not been following company policies and procedures, and that he 

had been undermining not only employees that were under him, but also his superiors. It was 

determined that Mr. Fawkes was disorganized, failed to follow through on issues, failed to complete 

tasks, and failed to notify his superiors when significant issues arose – choosing instead to hide them 

to protect his own errors. In one particular instance, Mr. Fawkes failed to notify his superiors that 

AITHR had been served with a lawsuit. As a result, a default was entered against AITHR and AITHR 

was forced to pay a judgment without the opportunity to defend itself. 

6. After Mr. Fawkes was terminated, and against company policy, he took his company 

computer (a PC) with him and failed to timely return it as was required. When it was ultimately 

returned, it was evident that all personal information on the PC hard drive had been scrubbed. 

However, because of Mr. Fawkes’ actions, neither AITHR nor firstSTREET are able to determine 

precisely what additional information or documentation Mr. Fawkes removed from his company PC 

prior to returning it. 

7. As President for AITHR, I was familiar with company policy and procedures 

concerning telephone calls from customers. It was AITHR’s policy that all employees that received 

a telephone call from an existing customer were instructed to enter the call, and the contents of the 

call, into AITHR’s customer management program, LeadPerfection (LP). Employees were to type all 

discussions into the comment section and were not to omit any relevant information. AITHR 

PA0422



 

-3- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

employees may have also received telephone calls on their cell phones. Again, if such a call took 

place, the employee was instructed to input all discussions that took place during the call into the 

comment section of LP. It was critical that AITHR employees utilize the LP system as that was how 

AITHR could track customers whenever they called in. AITHR’s search capacity of the LP system 

was limited to searching customer names. Therefore, when a customer would call in, the recipient of 

the call would bring up that customer utilizing LP and be able to see the history of that customer’s 

calls. When viewing LP the AITHR employee could see when the customer had previously called, 

who the customer had talked to, what the customer had discussed, and whether anyone at AITHR 

had taken any action regarding the customer’s concerns. 

8. Upon information and belief, or about April 18, 2014, firstSTREET’s corporate 

counsel received a letter of representation from Plaintiffs’ counsel. On April 21, 2014, Nick Fawkes 

was told by counsel to retain anything and everything related to Sherry Cunnison in AITHR’s files, 

including all recorded calls, emails, lead info, sales info, notes, documents. Mr. Fawkes was further 

instructed to ensure that nothing related to Ms. Cunnison was destroyed. On May 1, 2014, in response 

to this request, Mr. Fawkes emailed all documents that AITHR had relative to Ms. Cunnison to 

firstSTREET’s corporate counsel. In the email, Mr. Fawkes provided counsel with a summary of 

AITHR’s communications with Ms .Cunnison, including a summation of the allegedly faulty drain 

handle. Missing from this summation is any reference to Ms. Cunnison begin trapped in the tub, 

having to “dive under”, or having any other issue with the tub as referenced in the Affidavits of Mr. 

Fawkes and Ms. Doubek. All of the information and documentation from Mr. Fawkes was 

subsequently turned over to counsel. None of the materials provided by Mr. Fawkes included a voice 

recording of Ms. Cunnison, or any reference to this “other” incident of being trapped in the tub. 

9. Based on the LP notes provided by Mr. Fawkes, firstSTREET and AITHR learned 

that Annie Doubek had telephone conversations with Ms. Cunnison concerning some installation 

issues. At no point in time did Ms. Doubek advise firstSTREET or AITHR that Mr. Fawkes had 

instructed/coached her to alter an LP note (this would have been a clear violation of AITHR’s 

policies). Additionally, Ms. Doubek never advised firstSTREET or AITHR that the LP notes were 

missing a telephone conversation with Ms. Cunnison wherein she claimed to have gotten stuck in the 
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tub because it would not drain. The very first time I was aware of this alleged conversation was when 

I read Ms. Doubek’s September 10, 2020 Affidavit. 

10. Mr. Fawkes’ affidavit also makes reference to Five9 and RingCentral. Five9 was 

utilized by AITHR and firstSTREET to receive inbound sales calls from toll free numbers published 

in various direct to consumer advertising materials. The contract with Five9 states that Five9 will 

only keep recorded calls for thirty (30) days after the call came in. See Exhibit B, at page 6. During 

the time period that the firstSTREET / Jacuzzi Manufacturing Agreement was in place, firstSTREET 

and AITHR are not aware of any recordings being offloaded to any server owned or utilized by 

firstSTREET or AITHR. Since notes for all calls were made and recorded in the LP notes, there was 

no need to offload these recordings.  

11. RingCentral is a cloud based company phone system that was used by firstSTREET 

and AITHR for inter office communications. Under this system, calls could be immediately sent to 

the proper person based on the caller’s entry of an extension for that individual. This is similar to 

“on premise” systems where the caller would hear a pre-recorded greeting and be allowed to enter 

an extension number, as opposed to going through a live receptionist. The “auto recording” feature 

provided by RingCentral, if it was requested, was not made available to firstSTREET and AITHR 

until late August 2015. See Exhibit C, email from RingCentral. 

12. The 911 Alert Pendant was used as a “free gift” to purchasers of the Jacuzzi Walk In 

Tug in some territories. Between July 2014 and October 2015, the pendant was the $200 gift 

referenced in print advertising used by firstSTREET. This was only a sales promotion and was not a 

part of firstSTREET’s marketing, sales or advertising campaign for the Jacuzzi Walk In Tub. 

firstSTREET believed that this promotion was an “added value” for the tub purchaser. In order to 

save on costs, the pamphlets that accompanied any gift or add-on were usually printed with AITHR 

trademarked registration.  

13. After sales of the Jacuzzi Walk In Tub started. firstSTREET utilized a customer 

survey to obtain feedback on the customer’s experience. As sales increased, so did the number of 

surveys that were being received. As a result of this increase, in early 2015, firstSTREET retained 

Guild to electronically perform the surveys. The Guild surveys were available to any consumer 
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interested in reviewing them, by going to Guild’s website at  

www.guildquality.com/AgingInTheHomeRemodelers. 

14. Bath mats were never a part of firstSTREET’s marketing, advertising or sale of the 

Jacuzzi Walk In Tub. After customers expressed concerns over the slipperiness of the floor of the 

Tub, firstSTREET notified Jacuzzi of these concerns. Jacuzzi responded by assuring firstSTREET 

that the tub’s surface met all industry slip resistant standards. firstSTREET and Jacuzzi also had 

discussions relative to the use of a “Kahuna Grip” product in the tub. Again, this product was not a 

part of firstSTREET’s marketing, advertising or sales campaign. It was considered an “added” feature 

to address customer’s requests concerning making the tub less slippery. All emails and documents in 

firstSTREET and AITHR’s possession concerning “Kahuna Grip” were turned over to counsel 

when it was requested. 

15. firstSTREET and AITHR did not knowingly hide or destroy any materials that may 

be relevant to this litigation. All documents and information in firstSTREET and AITHR’s 

possession have been produced to counsel. 

16. I declare under penalty of perjury under the law of the State of Virginia that the 

foregoing is true and correct. 

 

      __________________________________ 

          DAVID MODENA 

 
SUBSCRIBED and SWORN to before me  
this ____ day of November 2020 
 
 
_____________________________ 
NOTARY PUBLIC in and for said  
County and State 
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× Ò É × Ì Ò Û Í Í É Ø Û Î Û Ñ Ú ô ¬¸ » ° ¿ ® ¬·» ­ ¸ » ® » ¬± ¸ ¿ ª » ¼ « ´§ » ¨ » ½ « ¬» ¼ ¬¸ ·­ ß ¹ ® » » ³ » ² ¬ ¾ § ¬¸ » ·® ® » ­ ° » ½ ¬·ª » ¼ « ´§ ¿ « ¬¸ ± ® ·¦ » ¼
± º º ·½ » ® ò

Ý « ­ ¬± ³ » ® Ú ·ª » ç ô × ² ½

Í ·¹ ² ¿ ¬ « ® » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ­ ·¹ ² ¿ ¬« ® » £ £ Í ·¹ ² ¿ ¬ « ® » æ ¥ ¥ ö Á » ­ Á ­ » ² ¼ » ® Á ­ ·¹ ² ¿ ¬« ® » £ £

Ò ¿ ³ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á º « ´´² ¿ ³ » £ £ Ò ¿ ³ » æ ¥ ¥ ö Á » ­ Á ­ » ² ¼ » ® Á º « ´´² ¿ ³ » £ £

Ì ·¬ ´» æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ¬·¬´» £ £ Ì ·¬ ´» æ ¥ ¥ ö Á » ­ Á ­ » ² ¼ » ® Á ¬·¬´» £ £

Ü ¿ ¬ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ¼ ¿ ¬» £ £ Ü ¿ ¬ » æ ¥ ¥ ö Á » ­ Á ­ » ² ¼ » ® Á ¼ ¿ ¬» £ £

Ð ¿ ¹ » ïð ± º ïêÚ × Ê Û ç Ý Ë Í Ì Ñ Ó Û Î Ô × Ý Û Ò Í Û ß Ù Î Û Û Ó Û Ò Ì ø Î » ª ð è ð ç ÷

ïïñî í ñî ð ïï¸ ¬¬° ­ æññ² ¿ î ò­ ¿ ´» ­ º ± ® ½ » ò½ ± ³ ñ­ » ® ª ´» ¬ñ­ » ® ª ´» ¬ò× ² ¬» ¹ ® ¿ ¬·± ² á ´·¼ ã ð ïÒ ì ð ð ð ð ð ð ð Ø î Í è ú » ·¼ ã ð ð ê ì òòò
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ß Ü Ü Û Ò Ü Ë Ó ß
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Þ ·´´·² ¹ Ý ± ² ¬ ¿ ½ ¬ ø ß ½ ½ ± « ² ¬­ Ð ¿ § ¿ ¾ ´» ÷ æ
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Ð ® ·³ ¿ ® § Þ « ­ ·² » ­ ­ Ý ± ² ¬ ¿ ½ ¬ ô ·º ± ¬ ¸ » ® ¬ ¸ ¿ ² ¿ ¾ ± ª » æ
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Ò ¿ ³ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á º « ´´² ¿ ³ » £ £

Ì ·¬ ´» æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ¬·¬´» £ £

ß ¼ ¼ ® » ­ ­ æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ¿ ¼ ¼ ® » ­ ­ £ £

Ý ·¬ § æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ½ ·¬§ £ £

Í ¬ ¿ ¬ » ñÐ ® ± ª òæ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á Í ¬¿ ¬» £ £

Ý ± « ² ¬ ® § æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á Ý ± « ² ¬® § £ £

Ð ± ­ ¬ ¿ ´ Ý ± ¼ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ° ± ­ ¬¿ ´£ £

Ð ¸ ± ² » ý æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ° ¸ ± ² » £ £

Ú ¿ ¨ ý æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á º ¿ ¨ £ £

Û ³ ¿ ·´ ß ¼ ¼ ® » ­ ­ æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á » ³ ¿ ·´£ £ ø Î Û Ï Ë ×Î Û Ü ÷

Ò ¿ ³ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á º « ´´² ¿ ³ » £ £

Ì ·¬ ´» æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ¬·¬´» £ £
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Ý ± « ² ¬ ® § æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á Ý ± « ² ¬® § £ £

Ð ± ­ ¬ ¿ ´ Ý ± ¼ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ° ± ­ ¬¿ ´£ £

Ð ¸ ± ² » ý æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ° ¸ ± ² » £ £

Ú ¿ ¨ ý æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á º ¿ ¨ £ £

Û ³ ¿ ·´ ß ¼ ¼ ® » ­ ­ æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á » ³ ¿ ·´£ £ ø Î Û Ï Ë ×Î Û Ü ÷
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Ý ± « ² ¬ ® § æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á Ý ± « ² ¬® § £ £

Ð ± ­ ¬ ¿ ´ Ý ± ¼ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ° ± ­ ¬¿ ´£ £

Ð ¸ ± ² » ý æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ° ¸ ± ² » £ £

Ú ¿ ¨ ý æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á º ¿ ¨ £ £

Û ³ ¿ ·´ ß ¼ ¼ ® » ­ ­ æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á » ³ ¿ ·´£ £ ø Î Û Ï Ë ×Î Û Ü ÷
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Ï « » ­ ¬ ·± ² ø ³ ¿ ® µ ± ² » © ·¬ ¸ È ÷ æ
¥ ¥ Á » ­ Á ­ ·¹ ² » ® Á ¯ ï£ £ É ¸ ¿ ¬ ·­ § ± « ® ° » ¬ù­ ² ¿ ³ » á

¥ ¥ Á » ­ Á ­ ·¹ ² » ® Á ¯ î £ £ É ¸ ¿ ¬ ·­ § ± « ® º ¿ ª ± ®·¬» ½ ± ´± ® á
¥ ¥ Á » ­ Á ­ ·¹ ² » ®Á ¯ í £ £ É ¸ ¿ ¬ ·­ § ± « ® ³ ± ¬¸ » ® ³ ¿ ·¼ » ² ² ¿ ³ » á

¥ ¥ Á » ­ Á ­ ·¹ ² » ® Á ¯ ì £ £ É ¸ ¿ ¬ ·­ ¬¸ » ° ¿ ­ ­ © ± ® ¼ º ± ® ¬¸ ·­ ¿ ½ ½ ± « ² ¬á

Í » ½ « ® ·¬ § ß ² ­ © » ® æ

¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ­ » ½ « ® ·¬§ Á ¯ « » ­ ¬·± ² £ £

þ × ¿ ³ ®» ­ ° ± ² ­ ·¾ ´» º ± ® ¬¸ » ½ ± ² º ·¼ » ² ¬·¿ ´·¬§ ± º ¬¸ ·­ ­ » ½ « ® ·¬§ ¿ ² ­ © » ® ¿ ² ¼ ¿ ´´ ¿ ½ ¬·± ² ­ ·² ·¬·¿ ¬» ¼ ¾ § ·¬­ « ­ » ò × º« ® ¬¸ » ® ¿ ¹ ® » » ¬±
·³ ³ » ¼ ·¿ ¬» ´§ ½ ± ² ¬¿ ½ ¬ Ú ·ª » ç ¬± ® » ¯ « » ­ ¬ ¿ ² » © Í » ½ « ®·¬§ Ï « » ­ ¬·± ² ñß ² ­ © » ® ·º ¾ » ´·» ª » ¿ ² § ° » ® ­ ± ² ¸ ¿ ­ ¹ ¿ ·² » ¼ ¿ ½ ½ » ­ ­ ¬± ·¬òþ

Ú ± ® ½ ¸ ¿ ² ¹ » ­ ¬± ¬¸ ·­ Í » ½ « ®·¬§ Ï « » ­ ¬·± ² ° ´» ¿ ­ » ½ ± ² ¬¿ ½ ¬ ¾ ·´´·² ¹ à º·ª » ç ò½ ± ³ ò

Ð ® ·³ ¿ ® § Þ « ­ ·² » ­ ­ Ý ± ² ¬ ¿ ½ ¬ ó Í ·¹ ² ¿ ¬ « ® » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ­ ·¹ ² ¿ ¬« ® » £ £

Ò ¿ ³ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á º « ´´² ¿ ³ » £ £

Ì ·¬ ´» æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ¬·¬´» £ £

Ü ¿ ¬ » æ ¥ ¥ ö Á » ­ Á ­ ·¹ ² » ® Á ¼ ¿ ¬» £ £

Ð ¿ ¹ » ïí ± º ïêÚ × Ê Û ç Ý Ë Í Ì Ñ Ó Û Î Ô × Ý Û Ò Í Û ß Ù Î Û Û Ó Û Ò Ì ø Î » ª ð è ð ç ÷

ïïñî í ñî ð ïï¸ ¬¬° ­ æññ² ¿ î ò­ ¿ ´» ­ º ± ® ½ » ò½ ± ³ ñ­ » ® ª ´» ¬ñ­ » ® ª ´» ¬ò× ² ¬» ¹ ® ¿ ¬·± ² á ´·¼ ã ð ïÒ ì ð ð ð ð ð ð ð Ø î Í è ú » ·¼ ã ð ð ê ì òòò

Ü ¿ª »Ó ±¼ »²¿

Ü ¿ª »Ó ±¼»²¿

Þ «¼¼§

Ò ±ª í ðôî ðïï

Ð® »­ ·¼»²¬

í ì ë ë ³ ±¼»

¨
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ß Ü Ü Û Ò Ü Ë Ó Ý
Ô Ñ Ý ß Ô ß Ò Ü Ô Ñ Ò Ù Ü × Í Ì ß Ò Ý Û Î ß Ì Û Ì ß Þ Ô Û

Ý ± ³ ³ « ² ·½ ¿ ¬·± ² Ý ¸ ¿ ® ¹ » ­ æ Ô ± ½ ¿ ´ô ´± ² ¹ ¼ ·­ ¬¿ ² ½ » ô ¿ ² ¼ ¿ ² § ® » ´¿ ¬» ¼ ­ « ® ½ ¸ ¿ ® ¹ » ­ ô ¬¿ ¨ » ­ ± ® º » » ­ ­ ¸ ¿ ´´ ¾ » ¾ ·´´» ¼ ³ ± ² ¬¸ ´§ ¿ ² ¼ ­ ¸ ¿ ´´
½ ± ª » ® ¿ ´´ ½ ¿ ´´ ¿ ½ ¬·ª ·¬§ ·² ½ « ® ® » ¼ ¾ § ¬¸ » ½ « ­ ¬± ³ » ® ­ ·² ½ » ¬¸ » ° ® » ª ·± « ­ Ý « ­ ¬± ³ » ® Þ ·´´ Ü ¿ ¬» ò Ô ± ½ ¿ ´ ¿ ² ¼ ´± ² ¹ ó ¼ ·­ ¬¿ ² ½ » ½ ¸ ¿ ® ¹ » ­
¿ ½ ½ ® « » ± ² ¿ ½ ¿ ´´ó ¾ § ó ½ ¿ ´´ ¾ ¿ ­ ·­ ò Ý « ­ ¬± ³ » ® ·­ ®» ­ ° ± ² ­ ·¾ ´» º ± ® ¿ ² § ½ ¿ ´´ ¿ ½ ¬·ª ·¬§ ·² ½ « ® ® » ¼ ¬¸ ® ± « ¹ ¸ ·¬­ ¿ ½ ½ ± « ² ¬ò Ô ± ½ ¿ ´ ¿ ² ¼ ´± ² ¹
¼ ·­ ¬¿ ² ½ » ½ ¸ ¿ ® ¹ » ­ ¿ ® » ½ ± ³ ° « ¬» ¼ ¿ ² ¼ ¾ ·´´» ¼ ¾ ¿ ­ » ¼ « ° ± ² ¬¸ » ¿ « ¬± ³ ¿ ¬·½ ² « ³ ¾ » ® ·¼ » ² ¬·º ·½ ¿ ¬·± ² ø ß Ò × ÷ ¿ ­ ¬¸ » ½ ¿ ´´·² ¹ ² « ³ ¾ » ®
¿ ² ¼ ¬¸ » Ü ·¿ ´» ¼ Ò « ³ ¾ » ® ×¼ » ² ¬·º ·½ ¿ ¬·± ² Í » ® ª ·½ » ø Ü Ò × Í ÷ ¿ ­ ¬¸ » ½ ¿ ´´» ¼ ² « ³ ¾ » ® ¿ ² ¼ Ð ¿ ½ ·º ·½ Í ¬¿ ² ¼ ¿ ® ¼ Ì ·³ » ¿ ­ ¬¸ » ± ® ·¹ ·² ¿ ¬·² ¹
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¼ » ¬» ® ³ ·² » ¼ ¾ § Ú ·ª » ç ù­ ¾ ·´´·² ¹ ­ § ­ ¬» ³ ò ß ´´ ½ ± ² ² » ½ ¬·± ² ­ ¬± ¬¸ » Ú ·ª » ç ­ » ® ª » ® ª ·¿ þ Ð Í Ì Ò þ ø¿ ² ¿ ´± ¹ ¬» ´» ° ¸ ± ² » ´·² » ÷ ® ¿ ¬¸ » ® ¬¸ ¿ ²
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Print Form

Credit Card Approval Form

Please process this Credit Card Charge for:

Customer Name (Five9 Account Name)

Customer Number (Five9 Account)

Order Form (Addendum B) dated

Amount authorized this transaction

Use of Card: This Order Only All Account Charges & Automatic Renewals

Credit Card Type: (check one) Visa Mastercard American Express Discover

Card #

Expiration Date

A billing specialist will call to verify the Verification Code (CVV) prior to authorization of this order. This is
required for the charge to be processed.

CARDHOLDER ADDRESS

Address must be exactly as on shown current cardholder statement. You must have a matching AVS
(Address Verification System) approval for this charge to be processed. Most bank cards outside of North
America do not participate in AVS; we cannot accept orders without AVS match. Cardholder must be the
signer of the Five9 Customer Agreement, and an Owner, Officer, Director, or Partner of Customer.

Cardholder Name

Address

City

State Zip

Phone

Fax

Email Address

I hereby authorize Five9 to charge this credit card as per my instructions above, the Five9
Customer License Agreement, and my cardholder’s member agreement. Furthermore, I have

read and agree to the Five9 policies regarding refunds (section 4.K. of the Customer License
Agreement).

Print Name Cardholder Signature Date

Ð »́¿­ »º¿̈ ½±³ °́»¬»º±® ³ ¬± øç î ë ÷í êç óéí ðì ±® »³ ¿·́æ¾·́ ·́²¹à º·ª »ç ò½±³

Ü ¿ª »Ó ±¼ »²¿

x 111111

check

11111

Dave Modena

dave.modena@firststreetonline.com

AIHR Dealer Inc.

x

Nov 30, 2011

x

x

Ü ±½«³ »²¬×²¬»¹®·¬§ Ê»®·º·»¼ Û½̧ ±Í·¹² Ì®¿²­ ¿½¬·±² Ò«³ ¾»®æÖÊÙ ÊÒèì èîÐì ÐíÇ
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From: Larry Rathbone [mailto:larry.rathbone@aihremodelers.com]
Sent: Thursday, August 27, 2015 5:51 PM
To: DAVE MODENA
Subject: Re: Automatic call recording turned on

Your extension is 3401. This is an automated message that the entire company received. Ring Central rolled out a new automation feature. The recording feature that
was in place required a * , 9 to record. The new feature will do it automatically so production people don’t have to manually launch it. They can still retrieve their
recording the same way. They use this for credit card payments, etc . . . Think “your call may be recorded for quality and training purposes.”

Talk to you later.

Larry Rathbone,

Vice President, Operations

Aging in the Home Remodelers
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• 303.222.3202 (Office Direct)

• 303.222.3200 (Main)

larry.rathbone@aihremodelers.com

From :"dave.modena@firststreetonline.com" <dave.modena@firststreetonline.com>
Date:Thursday, August 27, 2015 at 3:39 PM
T o:Larry Rathbone <larry.rathbone@aihremodelers.com>
S ubject:FW: Automatic call recording turned on

Sorry to bother you … but what is my extension? thanks

Dave Modena
President - Aging In The Home Remodelers
804-451-2314
Sr. V.P. firstSTREET for Boomers & Beyond
www.firststreetonline.com

From: RingCentral [mailto:service@ringcentral.com]
Sent: Thursday, August 27, 2015 2:32 PM
To: DAVE MODENA
Subject: Automatic call recording turned on

The linked
image cannot
be d isplayed.
The file may
have been
mov ed,
renamed, or
deleted.

Verify that
the link
points to the
correct file
and location.

The linked
image cannot
be d isplayed.
The file may
have been
mov ed,
renamed, or
deleted.

Verify that
the link
points to the
correct file
and location.

Automatic Call Recording
settings

Dear Dave Modena,

An administrator of your RingCentral phone system has turned on automatic call recording on your
extension and your calls are now being recorded. You can access your recorded calls in the call log
at http://service.ringcentral.com/.
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Please contact your system administrator with any questions.

Please note that certain state and federal laws apply to call recording, and some states require the
consent of both parties before calls can be legally recorded. As a result, you may need to inform
third-parties whom you call through the service that their calls are being recorded. Third parties will
receive an automated announcement indicating that a call is being recorded only when they call you.
You are responsible for obtaining any and all legally-required consents when you make a call with
call recording enabled. If you do not provide notice of the recording at the beginning of each
outbound call, or otherwise obtain consent, you may be subject to criminal prosecution and/or
substantial fines under these laws. You may wish to consult with an attorney before recording any
calls. This information does not constitute legal advice.

Copyright 2015 RingCentral, Inc. All rights reserved. RingCentral is a registered trademark of RingCentral, Inc.
1400 Fashion Island Blvd, San Mateo, CA 94404, USA.

Legal
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FIRST000300PA0480
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Case Number: A-16-731244-C

Electronically Filed
6/21/2017 7:57 AM
Steven D. Grierson
CLERK OF THE COURT
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