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MANUFACTURERS 1 through 20; 

DOE 20 INSTALLERS 1 through 20; 

DOE CONTRACTORS 1 through 20; 

and DOE 21 SUBCONTRACTORS 1 

through 20, inclusive,  

 

Real Parties in Interest.  

 

 

From the Eighth Judicial District Court  

The Honorable Crystal Eller District Judge  

_________________________________________________________ 

 

 APPENDIX VOLUME 4 TO PETITION FOR WRIT OF MANDAMUS

  

________________________________________________________ 

 

Philip Goodhart 

Nevada Bar No. 5332 

Meghan M. Goodwin 

Nevada Bar No. 11974 

THORNDAL ARMSTRONG DELK 

BALKENBUSH & EISINGER 

1100 East Bridger Avenue 

Las Vegas, NV 89101-5315 

Mail To: 

P.O. Box 2070 

Las Vegas, NV 89125-2070 

Tel.: (702) 366-0622 

png@thorndal.com 

mmg@thorndal.com 

 

Attorneys for Petitioner, firstSTREET For Boomers & Beyond, Inc.; AITHR 

Dealer, Inc.; 

 

 

 

 

 

 







 

CERTIFICATE OF SERVICE 

 
I, the undersigned, declare under penalty of perjury, that I am over the age of 

eighteen (18) years, and I am not a party to, nor interested in, this action. On 

August 16, 2021, I caused to be served a true and correct copy of the foregoing 

APPENDIX VOLUME 4 TO PETITION FOR WRIT OF MANDAMUS upon the 

following by the method indicated: 

×  BY U.S. MAIL: by placing the document(s) listed above in a sealed 

envelope with postage thereon fully prepaid, in the United States mail at Las 

Vegas, Nevada addressed as set forth below: 
 

 

Honorable Crystal Eller 

Eighth Judicial District Court, Dept. XIX 

Regional Justice Center 

200 Lewis Avenue 

Las Vegas, NV 89155 

 

× BY ELECTRONIC SUBMISSION: submitted to the above-entitled Court 

for electronic filing and service upon the Court's Service List for the above-

referenced case. 

 

Benjamin P. Cloward, NV Bar No. 11087 

RICHARD HARRIS LAW FIRM 

801 S. Fourth Street 

Las Vegas, NV 89101 

(702) 444-4444 

Benjamin@RichardHarrisLaw.com  

catherine@richardharrislaw.com  

Attorneys for Plaintiffs 

 

Graham Reese Scofield, Esq., Admitted Pro Hac Vice 

CHARLES ALLEN LAW FIRM 

3575 Piedmont Road NE 

Building 15, Suite L-130 
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REGISTER OF ACTIONS
CASE NO. A-16-731244-C

Robert Ansara, Plaintiff(s) vs. First Street for Boomers & Beyond
Inc, Defendant(s)

§
§
§
§
§
§

Case Type: Product Liability
Date Filed: 02/03/2016

Location: Department 2
Cross-Reference Case

Number:
A731244

PARTY INFORMATION

Lead Attorneys

Defendant Aithr Dealter Inc Christopher John Curtis

Defendant Benton, Hale Philip Goodhart

Defendant First Street for Boomers & Beyond Inc Christopher John Curtis
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Defendant Homeclick LLC Michael E Stoberski

Defendant Jacuzzi Inc Doing Business
As Jacuzzi Luxury Bath

Vaughn A. Crawford
Retained

Plaintiff Ansara, Robert Now Known
As Robert Ansara Personal Rep of the
Estate of Michael Smith

Benjamin P. Cloward
Retained

702-385-1400(W)

Plaintiff Estate of Sherry Lynn Cunnison Benjamin P. Cloward

Plaintiff Tamantini, Deborah Benjamin P. Cloward

Trust Estate of Sherry Lynn Cunnison Benjamin P. Cloward

EVENTS & ORDERS OF THE COURT

03/04/2019 Minute Order (10:00 AM) (Judicial Officer Scotti, Richard F.)

Minutes
03/04/2019 10:00 AM

- Order RE: Pending Motions The Court sets down an
Evidentiary Hearing on the issue of sanctions for March 28,
2019, 10:30 AM (3 hours). The Court hereby lifts any Stay that
existed in this case. The parties should proceed with any
further discovery until and unless the Court Orders otherwise.
In the upcoming sanctions order the Court is inclined to impose
some monetary sanctions, at the very least, and re-allocate the
fees and costs related to discovery. A tentative new Discovery
Deadline is March 21. The Court shortens Notice for any
further Depositions that either side needs to take to one week.
Protective orders, if really necessary, may be sought on one
day notice and heard by telephone conference. Plaintiff is
permitted to take a further deposition of the corporate
representatives of Jacuzzi and First Street, regarding Chopper,
marketing and advertising, and the First Street dealers that
existed between 2008 and the date of the incident. Plaintiff is
entitled to locate and depose Chopper if that has not been
done already. Plaintiff is entitled to take the depositions of the
First Streets Dealers. The parties are directed to again
cooperate in good faith to conduct the forensic review
previously ordered by the Discovery Commissioner-if it still has
not been complete-and, of course, the scope shall be all
incidents involving a Jacuzzi walk-in tub with inward opening
doors, for the time period of January 1, 2008, through the date
of filing of the complaint, where a person slipped and fell,
whether or not there was an injury, whether or not there was
any warranty claim, and whether or not there was a lawsuit.
This case is still set to be tried on the Court's April 22 five-week
stack. The Court will entertain a Stipulation to continue if the
parties collectively want a continuance. The Court requests the
parties to identify, by filed brief (no more than two (2) pages);
(1) What discovery has been conducted in this case since
February 4, 2019; (2) The names of any relevant customers of
Jacuzzi/First Street that have died; (3) What additional
discovery Plaintiff would need to conduct if the Court were not
to strike Defendants Answers; and (4) any new developments
that the Court should know about. Please provide this by
Thursday March 8, 2019. At this time the Court believes that an
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Evidentiary Hearing is necessary to determine whether, and
the extent to which, sanctions might be assessed against
Jacuzzi and/or First Street for failure to timely disclose the
Chopper incident. The Court will elaborate on this more in the
upcoming sanctions Order. CLERK'S NOTE: This Minute Order
has been electronically served to all registered parties for
Odyssey File & Serve. /lg

Return to Register of Actions
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From: N ick F a w kes[m a ilto:nick.fa w kes@ a ihrem odelers.com ]
Sent: Thursda y,Ma y01,20143:12 PM
To: D A VE MO DEN A ;STA CYH A CKN EY
Subject: FW :Cunnison:

From :N ickFaw kes[m ailto:nick.faw kes@ aihrem odelers.com ]
S ent:T hursday,M ay 01,2014 1:10 P M
T o:S T ACY HACKN EY (S T ACY.HACKN EY@ firstS T R EET online.com )
S ubject:Cunnison:

S tacy,

Hereiseverythingw ehave.

AllL P notehavebeenscannedsothatthey canbereadallthew ay tothem argins.
Installeragreem ent forJoeT iltattached.

 Electricianvendorsagreem entsasnecessary.

 Allcom m unication(em ails,recordedcallsetc.)

 T herew asnofurthercom m unicationfrom salesrepafterinitialsalescall.

 N ecessary perm itsandinspectiondocum entsattached.

 Budsplum binginstallednew ADA handleasM rs.Cunnisoncouldnotinstallherself.

 T ubw asshippedfrom JacuzzitoJoeT iltresidenceinS altL akeCity

 T hehandlew asaGerbertM anufacture.W epurchasedADA ergonom icHandlefrom Hom eClick..Itw asshippedtousandfrom Hom eClick.W em ailed
ittoM rs.Cunnison.S heattem ptedtoinstallbutstruggled.T hatisw hy w eofferedtosendoutBud’splum bingtohelpher..
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 Ialsow antedtom akesureeveryoneunderstood,theJacuzziW alkintubdidnotfail.T heclientsim ply struggledtom aneuverthedrainhandle.T hatis
w hy w eofferedtoprovideheradegreeofassistancew iththem odifiedhandle.Itw asnotafailureofproduct.Itw asuserw eakenedlim itation.

AnnieandIcontactedthecoroner’sofficeandw asadvisedthatM rs.Cunnisondiedasaresultof:
A. CauseA:DehydrationandR abdom yolsis
B. CauseB:Fall,L efthum orousFracture,
C. CauseC:HypertensiveHeartdisease,M orbidobesity

 Ireceivedinform ationfrom therecordingoftheInsuranceadjusterw hoclaim edM rs.Cunnisongotstucktryingtogetoutoftub.Ashley,theinsurance
adjusterstatedM rs.Cunnisonw asw edgedbetw eentheinteriorandexteriorofthetubform ultipledays.

L etm eknow ifthereisanythingelseyou need..

R egards,

N ickFaw kes,
GeneralM anager
firstS T R EET Jacuzzi
nick.faw kes@ aihrem odelers.com
303.953.7080
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ANTD 

BENJAMIN P. CLOWARD, ESQ. 

Nevada Bar No. 11087 

RICHARD HARRIS LAW FIRM 

801 South Fourth Street 

Las Vegas, Nevada 89101  

Phone: (702) 444-4444 

Fax:  (702) 444-4455 

E-Mail: Benjamin@RichardHarrisLaw.com 

Attorneys for Plaintiffs 

    

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

 

ROBERT ANSARA, as Special 

Administrator of the Estate of  SHERRY 

LYNN CUNNISON, Deceased;  MICHAEL 

SMITH individually, and heir to the Estate of 

SHERRY LYNN CUNNISON, Deceased;  

and  DEBORAH TAMANTINI individually, 

and heir to the Estate of SHERRY LYNN 

CUNNISON, Deceased;   

 

Plaintiffs, 

 

vs. 

 

FIRST STREET FOR BOOMERS & 

BEYOND, INC.; AITHR DEALER, INC.; 

HALE BENTON, Individually,  

HOMECLICK, LLC.; JACUZZI LUXURY 

BATH, doing business as  JACUZZI INC; 

BESTWAY BUILDING & REMODELING, 

INC.; WILLIAM BUDD, Individually and as 

BUDDS PLUMBING; DOES 1 through 20; 

ROE CORPORATIONS 1 through 20; DOE 

EMPLOYEES 1 through 20; DOE 

MANUFACTURERS l through 20; DOE 20 

INSTALLERS I through 20; DOE 

CONTRACTORS 1 through 20; and DOE 

21 SUBCONTRACTORS 1 through 20, 

inclusive 

Defendants. 

 

CASE NO. A-16-731244-C 

DEPT. NO. I  

 

 

 

 

 

 

 

FIFTH AMENDED NOTICE TO 

TAKE VIDEOTAPED 

DEPOSITION(S) OF 30(b)(6) OF 

FIRST STREET FOR BOOMERS & 

BEYOND, INC. 

 

Date of Deposition:  12/11/18 

Time of Deposition: 9:00 a.m. EST /  

 6:00 a.m. PST 

 

Case Number: A-16-731244-C

ELECTRONICALLY SERVED
11/7/2018 1:19 PM
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FIFTH AMENDED NOTICE TO TAKE VIDEOTAPED DEPOSITION(S) OF 30(b)(6) 

OF FIRST STREET FOR BOOMERS & BEYOND, INC. 

 

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that on December 11, 2018 at 9:00 a.m. EST (6:00 a.m. 

PST), Plaintiffs will take the videotaped deposition of Defendant, FIRST STREET FOR 

BOOMERS & BEYOND, INC.’s (hereinafter known as “Defendant” or “First Street”) 

designated NRCP 30(b)(6) witness(es) at Regus – Sun Trust Center Downtown, 919 E. 

Main St., Suite 1000, Richmond, Virginia 23219, pursuant to Rules 26 and 30(b)(6) of the Rules 

of Civil Procedure, upon oral examination, before a Notary Public, or before some other officer 

authorized by law to administer oaths. 

Oral examination will continue from day to day until completed. You are invited to 

attend and cross-examine. 

SUBJECTS TO BE COVERED – See Exhibit A, attached hereto. 

  DATED THIS 7th day of November, 2018. 

 RICHARD HARRIS LAW FIRM 

 

 /s/ Benjamin P. Cloward  
 BENJAMIN P. CLOWARD, ESQ. 

 Nevada Bar No. 11087 

 801 South Fourth Street 

 Las Vegas, Nevada 89101 

 Attorney for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), the amendment to EDCR 7.26, and Administrative Order 14-2, I 

hereby certify that on this 7th day of November, 2018, I caused to be served a true copy of the 

foregoing FIFTH AMENDED NOTICE TO TAKE VIDEOTAPED DEPOSITION(S) OF 

30(b)(6) OF FIRST STREET FOR BOOMERS & BEYOND, INC.  as follows: 

 

□ U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 

prepaid and addressed as listed below; and/or 

□ Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 

number(s) shown below; and/or 

□ Hand Delivery—By hand-delivery to the addresses listed below; and/or 

■ Electronic Service — in accordance with Administrative Order 14-2 and Rule 9 of 

the Nevada Electronic Filing and Conversion Rules (N.E.F.C.R.). 

 

Meghan M. Goodwin, Esq. 

THORNDAL ARMSTRONG DELK 

BALKENBUSH & EISINGER 

1100 East Bridger Avenue 

Las Vegas, NV 89101-5315 

Telephone: 702-366-0622 

Facsimile: 702-366-0327 

Mail to: 

P.O. Box 2070 

Las Vegas, NV 89125-2070 

Attorneys for Defendants/Cross-Defendants 

firstStreet for Boomers and Beyond, Inc. and 

Aithr Dealer, Inc. 

 

Vaughn A. Crawford, Esq. 

Joshua D. Cools, Esq. 

SNELL & WILMER LLP 

3883 Howard Hughes Pkwy, Suite 1100 

Las Vegas, NV 89159 

Telephone: 702-784-5200 

Facsimile: 702-784-5252 

Attorneys for Defendant/Cross-Defendant 

Jacuzzi Brands, LLC 

 

 

 

    /s/ Catherine Barnhill      

    An employee of the Richard Harris Law Firm 
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EXHIBIT A 

 

1. Items on which examination is sought. PLEASE TAKE NOTICE that the video-taped 

oral deposition of Defendant(s) will be taken through the person or persons designated 

by Defendant(s) to testify concerning matters shown on the attached list of items on 

which examination is sought. You are notified that the party giving this notice wishes to 

examine the witness or witnesses so designated by Defendant(s) on the matters shown 

on the attached list of items on which examination is sought. 

 

2. Items to be brought to the deposition. You are further notified that the person or persons 

designated by Defendant(s) are to bring with them the items in the attached list of items 

to be brought to the deposition. 

 

3. Time and place.  The deposition will be taken at the Zahn Court Reporting, 101 North 

Fifth Street, Richmond, Virginia 23219 at the time and date listed in the notice. 

 

4. Your designation of persons.  Pursuant to NRCP 30(b)(6) Defendant(s) is/are hereby 

notified to designate the person or persons to testify on behalf of the deponent 

organization.  Defendant(s) is/are further notified that the witness or witnesses so 

designated by them must be prepared to testify to matters known or reasonably available 

to Defendant(s).  The designation should be served on the undersigned deposing 

attorney on a reasonable date before the date of the deposition.  If Defendant’(s)’ 

organization so desires, Defendant(s) may designate the separate matters on which each 

person designated by Defendant(s) will testify. To expedite the questioning of witnesses 

by their separate subject matters, the designation: 

 

(A) should be by name and job title or other description and specify the separate 

matters on which each will testify; and 

 

(B) should be served on the undersigned deposing attorney on a reasonable date 

before the date of the deposition. 

 

5. Defendant(s), not individuals, being deposed.  Pursuant to the provision of NRCP 

30(b)(6) the rules of civil procedure, is/are on notice that it is Defendant(s) being 

deposed, not individual officers, employees or agents of Defendant(s).  Therefore, 

Defendant(s) has/have a duty to prepare their designated witness or witnesses to testify 

on not only the information personally known by their designated witness, but also on 

all the information known by Defendant(s) through its officers, employees, and agents. 

The designated witness should be able to answer with reasonable particularity, 

everything Defendant(s) knows/know on the Matters on Which Examination is sought, 

unlimited by how little the designed witness or other individual officer, employees, and 

agents personally know.  

  

6. Duty mandated by rules. Pursuant to NRCP 30(b)(6) Defendant(s) is/are on notice that 

Defendant(s) must search for, and inform itself, of all matters known or reasonably 

available, and who in Defendant’(s)’ organization has the information.  If no one single 
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person has the information requested, Defendant(s) must produce at the deposition the 

number of witnesses needed to testify on all the matters requested in the list of items on 

which examination is sought. 

 

LIST OF TOPICS ON WHICH EXAMINATION IS SOUGHT 

 

NOTICE: in this list, "premises' means the area where the incident took place, and “incident” 

means the incident occurring on or about February 27, 2014, that is the subject of this litigation. 

 

 EXAMINATION WILL BE SOUGHT ON THE FOLLOWING SUBJECTS 

 

1. Defendant’(s)’ understanding of the incident and injury in this case, and events involved 

therewith on that date. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. Caesars 

Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. LEXIS 16305 (D. 

Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 251 F.R.D. 534 (D. Nev. 

2008). 

 

2. Who are the witnesses known to Defendant(s), to the incident, injury, and events 

involved, and what they know, as currently known by Defendant(s).   

 

NOTE: This seeks witnesses that are known to Defendant and were discovered even after the 

Complaint was filed.  This is not simply confined to witnesses that may have observed 

the Plaintiff’s use of the subject tub, but also witnesses who may have knowledge 

about any aspect of this incident.   

 

3. Incident reports of the incident. 

 

4. On the date of the incident and to the date of the deposition: who was the person in 

charge of safety of persons purchasing Jacuzzi products, what he/she did and learned on 

the day of the injury, and facts that he/she has subsequently learned regarding the 

incident and injury of Plaintiff. 

 

5. The incident as further defined as the Plaintiff slipping off of the seat and falling into 

the bottom of the Jacuzzi walk in tub and being unable to get out of the tub afterwards  

and its causes, including Defendant’(s)’ position on what caused the incident, and the 

facts supporting that position. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. Caesars 

Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. LEXIS 16305 (D. 

Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 251 F.R.D. 534 (D. Nev. 

2008). 
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6. Defendant’(s)’ position on what Plaintiff did carelessly or wrongfully that contributed to 

cause the injuries that Plaintiff received, and the facts supporting that position, as set 

forth in Defendant’(s)’ Answer and any Amendments thereto. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. Caesars 

Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. LEXIS 16305 (D. 

Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 251 F.R.D. 534 (D. Nev. 

2008). 

 

7. Defendant’(s)’ position on what any person or entity other than Defendant(s) or Plaintiff 

did carelessly or wrongfully that contributed to cause the injuries that Plaintiff received, 

and the facts supporting that position.   

 

NOTE: Plaintiff seeks to know the factual basis for each alleged affirmative defense.  Even if 

a fact is conveyed to a corporation by the attorney that does not automatically protect 

the document pursuant to attorney-client or other privileges.  To the contrary, 

Plaintiff asserts she is entitled to know the facts that are conveyed even by the 

attorneys retained by Jacuzzi. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. Caesars 

Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. LEXIS 16305 (D. 

Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 251 F.R.D. 534 (D. Nev. 

2008). 

 

8. Instructions and warnings known by Defendants that are either given or supposed to be  

given to end users like Plaintiff at any time regarding the proper and safe use of the 

Jacuzzi walk in tub model at issue in this case. 

 

9. Conversations and statements known by Defendants that are given or supposed to be 

given to end users like Plaintiff regarding the proper and safe use of the Jacuzzi walk 

in tub model at issue in this case. 

 

10. Defendant(s) system, rules and regulations for the reporting of incidents or collection of 

data regarding incidents involving any Jacuzzi products whether they be the walk in 

models or not, and the identity of all other incidents involving slips and falls while 

using or while exiting or entering any Jacuzzi products. 

 

11. All inspections, not invoking attorney work-product, in the area at issue and reasonable 

proximity thereto (defined as any inspection of the bathroom where the Jacuzzi tub at 

issue was installed) after the incident and to the date of this deposition, of the premises, 

equipment, or processes involved in the incident. 

 

NOTE: This includes inspections conducted after suit was filed or before suit was filed of 

either the bathroom or of the Jacuzzi tub itself. 
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12. Factual information and sources of such facts, and information supporting 

Defendant’(s)’ affirmative defenses as set forth and reflected in Defendant’(s)’ Answer 

and amendments thereto. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. Caesars 

Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. LEXIS 16305 (D. 

Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 251 F.R.D. 534 (D. Nev. 

2008).  The case authority cited above imposes an obligation upon the deponent to be 

prepared to discuss the topics identified in the instant notice and discussion of facts, even if 

conveyed by a party’s legal counsel, is an appropriate topic of discussion. 

 

 GENERAL TESTIMONY 

 

13. The authenticity, existence and completeness of all documents produced in response to 

Plaintiff’s discovery requests in this case. 

 

14. Any and all document/record retention policies regarding preservation of incidents 

involving the personal injury or death of an end user of any of Jacuzzi’s products 

whether they be the walk in model or not. 

 

15. The name, address (home and work) and phone numbers (home and work) for all 

custodians of the documents produced in response to Plaintiff’s discovery requests in 

this case. 

 

16.  Defendant’s responses to Plaintiff’s interrogatories in this case. 

 

17. The factual basis for all denials to the allegations raised in Plaintiff’s Complaint. 

 

18. All insurance agreements (including self-insurance fund or risk pool fund) that exist 

under the terms of which the person or company issuing the same may be called upon to 

satisfy all or part of any judgment against you which may be entered in favor of the 

Plaintiff in this action. 

 

19. The nature of all responsive documents, communications, or things that have been 

withheld, in response to discovery in this case and this Notice, on the grounds of 

privilege or protection, including: 

 

 (a) A description of any documents; 

 

 (b) The author of any documents and his or her address (home and work) and phone 

number (home and work); 

 

 (c) The identity of the custodian of any documents and things and his or her address 

(home and work) and phone number (home and work); 
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 (d) The date the document was created and the person(s) to whom the document or 

copies were transmitted; and, 

 

 (e) A summary of the contents of each document, communication or thing. 

 

NOTE: Unless and until Defendant produces a privilege log, Plaintiff will seek to obtain 

testimony regarding these topics and sub-topics. 

 

 SALES AND MARKETING TESTIMONY GENERAL 

 

20. Testimony regarding the policies and procedures used by First Street to advertise and 

sell Jacuzzi walk in tubs. 

 

21. First Street's, sales department, generally, concerning the advertising, marketing, sale 

and post-sale matters concerning the identification of the consumers that would likely 

use Jacuzzi’s walk in tubs.  

 

22. First Street's, sales department, generally, concerning the advertising, marketing, sale 

and post-sale matters concerning the subject Jacuzzi design of walk in tubs. 

 

23. Identification of all persons known to Defendant who trained, directed or supervised to 

advise end users of the safety of Jacuzzi tubs. 

 

24. Identification of all persons known to Defendant who trained, directed or supervised 

individuals to design the walk in tubs models manufactured by Jacuzzi including any 

discussion, training or planning regarding the potential that an end user could 

become unable to remove themselves from a tub after falling inside the tub while 

either entering, using or exiting the tub. 

 

25. Discussion of how independent contractors such as Hale Benton were paid.  

 

26. Discussion of how call center employees or contractors were paid. 

 

27. Discussion of bonus or incentive pay for any and all individuals employed directly by or 

otherwise involved in the sales of walk-in tubs. 

 

28. The number of Walk-In Tubs sold over the last ten (10) years including:  

a. Model 

b. Style 

c. Manufacturer 

d. Distributor 

e. Price, both sales and purchase 

 

NOTE: This topic is intended to identify those individuals who were involved in the design of 

the walk in tubs. 
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 SALE AND MARKETING WITH END USER TESTIMONY 

 

29. Any and/or all conversations with Sherry Lynn Cunnison, concerning the purchase of 

the subject Jacuzzi, any subsequent use and maintenance on the subject Jacuzzi. 

 

30. Any and/or all Sales and Marketing materials concerning the purpose and use of Jacuzzi 

walk in tubs. 

  a. Any policies and procedures of Defendant with regard to training or 

education of consumers as to the safe use walk in tubs.  

 

  b. The existence and location of plaintiff's discovery request.   

 

COMMUNICATION BETWEEN FIRST STREET AND JACUZZI AND 

INSTALLERS TESTIMONY 

 

31. Communications between defendants concerning the elements and/or components 

manufactured or designed by Jacuzzi, included but not limited to, the design, changes, 

testing, manufacturing of said elements and components of the Jacuzzi walk-in tub.  

 

32. What, if any, resources were available to First Street, to notify, research, or otherwise    

learn and/or disclose information to/from Jacuzzi; Bestway Building and Remodeling; 

William Budd; and/ or Budds Plumbing; regarding the subject Jacuzzi walk in tub and 

specifically with regard to the potential that an end user could become unable to 

remove themselves from a tub after falling inside the tub while either entering, using 

or exiting the tub. 

 

33. Identification of all of Defendant’s officers, directors, employees or other personnel who 

at any time prior to the purchase of Plaintiff Cunnison’s tub had any communication 

with Jacuzzi; Bestway Building and Remodeling; William Budd; and/ or Budds 

Plumbing, regarding the safety of the user of Jacuzzi walk in tubs. 

 

NOTE: Plaintiff is attempting to ascertain whether certain information is provided to 

the distributors, installers, salesforce, marketing companies or any other company involved in 

the chain of distribution and whether any materials are intended by Defendant to be 

produced to the end user by any other entity other than Defendant itself. 

 

34. All contracts, agreements and/or other documents entered into and/or exchanged 

between Jacuzzi, Inc., First Street for Boomers & Beyond, Inc.; Bestway Building and 

Remodeling; William Budd; and/ or Budds Plumbing, including the expectations of 

Jacuzzi of the other defendants and Jacuzzi’s understanding of the other defendants’ 

expectations of Jacuzzi. 

 

35. Any policies and procedures of Defendant with regard to training or supervising 

temporary employees or contractor as to education of the end user of the safety 

features or proper use of the tub. 
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36. Any policies and procedures of Defendant with regard to training or supervising 

temporary employees or contractor as to the safe installation of Jacuzzi walk in tubs to 

ensure that the tubs are properly installed. 

 

37. Defendant’s communications with Jacuzzi, Inc, or any other entity relating to and/or 

concerning the subject Jacuzzi design of walk in tubs with regard to the potential that 

an end user could become unable to remove themselves from a tub after falling inside 

the tub while either entering, using or exiting the tub. 

 

 DESIGN OF TUB 

38. Defendant First Street's policies, procedures and practices, concerning designs, 

modifications, alterations, for the subject Jacuzzi design of walk in tubs.  

 

39. Identification of all of Defendant’s officers, directors, employees or other personnel who 

participated or had any role in the planning of designs, modifications, alterations, for the 

subject Jacuzzi design of walk in tubs.   

 

40. Identification of all of Defendant’s officers, directors, employees or other personnel who 

participated or had any role the planning of designs, modifications, alterations, for the 

subject Jacuzzi design of walk in tubs. 

 

41. Identification of all files and documents relating to the facts and circumstances of the 

safety of Jacuzzi walk in tub users. 

 

42. Identification of all persons known to Defendant who trained, directed or supervised 

individuals to design walk in tubs with regard to the potential that an end user could 

become unable to remove themselves from a tub after falling inside the tub while 

either entering, using or exiting the tub. 

 

43. The engineering and design of the Jacuzzi walk-in tub and its elements. 

 

44. All systems designs and technical specifications Defendants had in effect for the design 

testing and manufacturing of the walk-in Jacuzzi tub at issue or similar models. 

 

42. The organizational structure of any and all departments and individuals involved in 

design testing and manufacture of the Jacuzzi walk-in tubs.  Any design failure models 

Defendant had in effect and any analysis for the Jacuzzi walk-in tub and components 

manufactured and/or designed by Jacuzzi.   

 

43. Any design work orders, billed work orders, test work orders, engineer change request, 

engineering change orders related to the design and manufacture of the Jacuzzi walk-in 

tub. 

 

44. Any and all cost benefit and/or value analysis regarding the design of the Jacuzzi walk-

in tub and components.   
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45. The identification, location and contact information of persons with the most knowledge 

concerning the design, manufacture and/or changes to the design and manufacturing of 

the components of the Jacuzzi walk-in tub.   

 

46. The identification, location and contact information of persons with the most knowledge 

concerning the retrofit recall, service and/or otherwise fix regarding any alleged defect 

in the design of the Jacuzzi walk-in tub.   

 

47.  The cost of retrofitting, recalling, servicing or otherwise fixing the alleged defect design 

of the Jacuzzi walk-in tub and the components manufactured by Jacuzzi.  

 

NOTE: TOPICS 35-47 request among other things a witness knowledgeable to discuss 

the design of an inward door entrance as opposed to an outward door entrance; 

design of the seat pan and angulation of the seat pan; design of the seat height; design 

of the control reach for the end user; design of the placement of the grab bars; design 

of the drain location and operation; design of the standing surface including the slip 

resistance of the surface; design of the width of the tub; and design of the overall tub 

dimensions. 

 

 OTHER SIMILAR INCIDENTS TESTIMONY 

 

48. Any and all product investigations by First Street regarding damages or injuries resulting 

from Jacuzzi walk-in tubs including the elements and components manufactured by 

Jacuzzi.   

 

NOTE: Plaintiff seeks to obtain information regarding prior incidents involving slips 

and falls while using or while exiting or entering any Jacuzzi products including not only the 

fall itself but also the inability of an end user to remove themselves after having had fallen 

inside the tub. 

 

49. First Street's financial net worth, assets, debts and financial status including subsidiaries, 

partners and/or affiliations. 

 

50. Testimony identifying all lawsuits, claims, dealer bulletins, complaints, incident reports 

or other documents where someone has alleged that a Jacuzzi Walk In tub was not 

properly designed contributing to injury of the user. 

 

NOTE: Plaintiff seeks to obtain information regarding prior incidents involving slips 

and falls while using or while exiting or entering any Jacuzzi products including not only the 

fall itself but also the inability of an end user to remove themselves after having had fallen 

inside the tub. 

 

51. Testimony regarding First Street's actions related to any customer complaint, lawsuits, 

warranty claims or incident reports wherein it was alleged that a Jacuzzi Walk In tub 

was not properly designed contributing to injury of the user. 
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NOTE: Plaintiff seeks to obtain any information related to a claim made by an end 

user that a Jacuzzi product was unsafe. 

 

52. Testimony and documents regarding any lawsuits filed against First Street during the use 

of a Jacuzzi Walk in tub allegedly causing injury or death, including the county and state 

in which the action was brought or is pending, including the names of each party, the 

name of each party's attorney with their address and telephone number, the disposition 

of each lawsuit and the date and place of the occurrence complained of in each lawsuit, 

as well as a copy of each such complaint. 

 

NOTE: Plaintiff seeks to obtain any information related to a claim made by an end 

user that a Jacuzzi product was unsafe. 

 

53. Testimony regarding the procedures used by First Street to collect, receive, record, 

respond, and store customer complaints, lawsuits, and incident reports. 
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ANTD 

BENJAMIN P. CLOWARD, ESQ. 

Nevada Bar No. 11087 

RICHARD HARRIS LAW FIRM 

801 South Fourth Street 

Las Vegas, Nevada 89101  

Phone: (702) 444-4444 

Fax:  (702) 444-4455 

E-Mail: Benjamin@RichardHarrisLaw.com 

Attorneys for Plaintiffs 

    

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

 

ROBERT ANSARA, as Special 

Administrator of the Estate of  SHERRY 

LYNN CUNNISON, Deceased;  MICHAEL 

SMITH individually, and heir to the Estate of 

SHERRY LYNN CUNNISON, Deceased;  

and  DEBORAH TAMANTINI individually, 

and heir to the Estate of SHERRY LYNN 

CUNNISON, Deceased;   

 

Plaintiffs, 

 

vs. 

 

FIRST STREET FOR BOOMERS & 

BEYOND, INC.; AITHR DEALER, INC.; 

HALE BENTON, Individually,  

HOMECLICK, LLC.; JACUZZI LUXURY 

BATH, doing business as  JACUZZI INC; 

BESTWAY BUILDING & REMODELING, 

INC.; WILLIAM BUDD, Individually and as 

BUDDS PLUMBING; DOES 1 through 20; 

ROE CORPORATIONS 1 through 20; DOE 

EMPLOYEES 1 through 20; DOE 

MANUFACTURERS l through 20; DOE 20 

INSTALLERS I through 20; DOE 

CONTRACTORS 1 through 20; and DOE 

21 SUBCONTRACTORS 1 through 20, 

inclusive 

Defendants. 

 

CASE NO. A-16-731244-C 

DEPT. NO. I  

 

 

 

 

 

 

 

SECOND AMENDED NOTICE TO 

TAKE VIDEOTAPED 

DEPOSITION(S) OF 30(b)(6) OF 

AITHR DEALER, INC. 

 

Date of Deposition:  12/10/18                                  

Time of Deposition: 9:00 a.m. EST / 

 6:00 a.m. PST 

 

 

Case Number: A-16-731244-C

ELECTRONICALLY SERVED
11/7/2018 1:19 PM
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SECOND AMENDED NOTICE TO TAKE VIDEOTAPED DEPOSITION(S)  

OF 30(b)(6) OF AITHR DEALER, INC. 

 

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that on December 10, 2018 at 9:00 a.m. EST (6:00 a.m. 

PST), Plaintiffs will take the videotaped deposition of Defendant, AITHR DEALER, INC.’s 

(hereinafter known as “Defendant” or “AITHR”) designated NRCP 30(b)(6) witness(es) at 

Regus – Sun Trust Center Downtown, 919 E. Main St., Suite 1000, Richmond, Virginia 

23219, pursuant to Rules 26 and 30(b)(6) of the Rules of Civil Procedure, upon oral 

examination, before a Notary Public, or before some other officer authorized by law to 

administer oaths. 

Oral examination will continue from day to day until completed.  You are invited to 

attend and cross-examine. 

SUBJECTS TO BE COVERED – See Exhibit A, attached hereto. 

  DATED THIS 7th day of November, 2018. 

 RICHARD HARRIS LAW FIRM 

 

 /s/ Benjamin P. Cloward  
 BENJAMIN P. CLOWARD, ESQ. 

 Nevada Bar No. 11087 

 801 South Fourth Street 

 Las Vegas, Nevada 89101 

 Attorney for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), the amendment to EDCR 7.26, and Administrative Order 14-2, I 

hereby certify that on this 7th day of November, 2018, I caused to be served a true copy of the 

foregoing SECOND AMENDED NOTICE TO TAKE VIDEOTAPED DEPOSITION(S) 

OF 30(b)(6) OF AITHR DEALER, INC.  as follows: 

 

□ U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 

prepaid and addressed as listed below; and/or 

□ Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 

number(s) shown below; and/or 

□ Hand Delivery—By hand-delivery to the addresses listed below; and/or 

■ Electronic Service — in accordance with Administrative Order 14-2 and Rule 9 of 

the Nevada Electronic Filing and Conversion Rules (N.E.F.C.R.). 

 

Meghan M. Goodwin, Esq. 

THORNDAL ARMSTRONG DELK 

BALKENBUSH & EISINGER 

1100 East Bridger Avenue 

Las Vegas, NV 89101-5315 

Telephone: 702-366-0622 

Facsimile: 702-366-0327 

Mail to: 

P.O. Box 2070 

Las Vegas, NV 89125-2070 

Attorneys for Defendants/Cross-Defendants 

firstStreet for Boomers and Beyond, Inc. and 

Aithr Dealer, Inc. 

 

Vaughn A. Crawford, Esq. 

Joshua D. Cools, Esq. 

SNELL & WILMER LLP 

3883 Howard Hughes Pkwy, Suite 1100 

Las Vegas, NV 89159 

Telephone: 702-784-5200 

Facsimile: 702-784-5252 

Attorneys for Defendant/Cross-Defendant 

Jacuzzi Brands, LLC 

 

 

 

    /s/ Catherine Barnhill      

    An employee of the Richard Harris Law Firm 
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EXHIBIT A 

 

1. Items on which examination is sought. PLEASE TAKE NOTICE that the video-taped 

oral deposition of Defendant(s) will be taken through the person or persons designated 

by Defendant(s) to testify concerning matters shown on the attached list of items on 

which examination is sought. You are notified that the party giving this notice wishes to 

examine the witness or witnesses so designated by Defendant(s) on the matters shown 

on the attached list of items on which examination is sought. 

 

2. Items to be brought to the deposition. You are further notified that the person or persons 

designated by Defendant(s) are to bring with them the items in the attached list of items 

to be brought to the deposition. 

 

3. Time and place.  The deposition will be taken at the Zahn Court Reporting, 101 North 

Fifth Street, Richmond, Virginia 23219 at the time and date listed in the notice. 

 

4. Your designation of persons.  Pursuant to NRCP 30(b)(6) Defendant(s) is/are hereby 

notified to designate the person or persons to testify on behalf of the deponent 

organization.  Defendant(s) is/are further notified that the witness or witnesses so 

designated by them must be prepared to testify to matters known or reasonably available 

to Defendant(s).  The designation should be served on the undersigned deposing 

attorney on a reasonable date before the date of the deposition.  If Defendant’(s)’ 

organization so desires, Defendant(s) may designate the separate matters on which each 

person designated by Defendant(s) will testify. To expedite the questioning of witnesses 

by their separate subject matters, the designation: 

 

(A) should be by name and job title or other description and specify the separate 

matters on which each will testify; and 

 

(B) should be served on the undersigned deposing attorney on a reasonable date 

before the date of the deposition. 

 

5. Defendant(s), not individuals, being deposed.  Pursuant to the provision of NRCP 

30(b)(6) the rules of civil procedure, is/are on notice that it is Defendant(s) being 

deposed, not individual officers, employees or agents of Defendant(s).  Therefore, 

Defendant(s) has/have a duty to prepare their designated witness or witnesses to testify 

on not only the information personally known by their designated witness, but also on 

all the information known by Defendant(s) through its officers, employees, and agents. 

The designated witness should be able to answer with reasonable particularity, 

everything Defendant(s) knows/know on the Matters on Which Examination is sought, 

unlimited by how little the designed witness or other individual officer, employees, and 

agents personally know.  

  

6. Duty mandated by rules. Pursuant to NRCP 30(b)(6) Defendant(s) is/are on notice that 

Defendant(s) must search for, and inform itself, of all matters known or reasonably 
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available, and who in Defendant’(s)’ organization has the information.  If no one single 

person has the information requested, Defendant(s) must produce at the deposition the 

number of witnesses needed to testify on all the matters requested in the list of items on 

which examination is sought. 

 

LIST OF TOPICS ON WHICH EXAMINATION IS SOUGHT 

 

NOTICE: in this list, "premises' means the area where the incident took place, and “incident” 

means the incident occurring on or about February 27, 2014, that is the subject of this litigation. 

 

 EXAMINATION WILL BE SOUGHT ON THE FOLLOWING SUBJECTS 

 

1. Defendant’(s)’ understanding of the incident and injury in this case, and events involved 

therewith on that date. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. 

Caesars Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. 

LEXIS 16305 (D. Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 

251 F.R.D. 534 (D. Nev. 2008). 

 

2. Who are the witnesses known to Defendant(s), to the incident, injury, and events 

involved, and what they know, as currently known by Defendant(s).   

 

NOTE: This seeks witnesses that are known to Defendant and were discovered even after the 

Complaint was filed.  This is not simply confined to witnesses that may have observed 

the Plaintiff’s use of the subject tub, but also witnesses who may have knowledge 

about any aspect of this incident.   

 

3. Incident reports of the incident. 

 

4. On the date of the incident and to the date of the deposition: who was the person in 

charge of safety of persons purchasing Jacuzzi products, what he/she did and learned on 

the day of the injury, and facts that he/she has subsequently learned regarding the 

incident and injury of Plaintiff. 

 

5. The incident as further defined as the Plaintiff slipping off of the seat and falling into 

the bottom of the Jacuzzi walk-in tub and being unable to get out of the tub afterwards  

and its causes, including Defendant’(s)’ position on what caused the incident, and the 

facts supporting that position. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. 

Caesars Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. 
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LEXIS 16305 (D. Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 

251 F.R.D. 534 (D. Nev. 2008). 

 

6. Defendant’(s)’ position on what Plaintiff did carelessly or wrongfully that contributed to 

cause the injuries that Plaintiff received, and the facts supporting that position, as set 

forth in Defendant’(s)’ Answer and any Amendments thereto. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. 

Caesars Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. 

LEXIS 16305 (D. Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 

251 F.R.D. 534 (D. Nev. 2008). 

 

7. Defendant’(s)’ position on what any person or entity other than Defendant(s) or Plaintiff 

did carelessly or wrongfully that contributed to cause the injuries that Plaintiff received, 

and the facts supporting that position.   

 

NOTE: Plaintiff seeks to know the factual basis for each alleged affirmative defense.  Even if 

a fact is conveyed to a corporation by the attorney that does not automatically protect 

the document pursuant to attorney-client or other privileges.  To the contrary, 

Plaintiff asserts she is entitled to know the facts that are conveyed even by the 

attorneys retained by Jacuzzi. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. 

Caesars Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. 

LEXIS 16305 (D. Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 

251 F.R.D. 534 (D. Nev. 2008). 

 

8. Instructions and warnings known by Defendants that are either given or supposed to be 

given to end users like Plaintiff at any time regarding the proper and safe use of the 

Jacuzzi walk-in tub model at issue in this case. 

 

9. Conversations and statements known by Defendants that are given or supposed to be 

given to end users like Plaintiff regarding the proper and safe use of the Jacuzzi walk-

in tub model at issue in this case. 

 

10. Defendant(s) system, rules and regulations for the reporting of incidents or collection of 

data regarding incidents involving any Jacuzzi products whether they be the walk-in 

models or not, and the identity of all other incidents involving slips and falls while 

using or while exiting or entering any Jacuzzi products. 

 

11. All inspections, not invoking attorney work-product, in the area at issue and reasonable 

proximity thereto (defined as any inspection of the bathroom where the Jacuzzi tub at 
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issue was installed) after the incident and to the date of this deposition, of the premises, 

equipment, or processes involved in the incident. 

 

NOTE: This includes inspections conducted after suit was filed or before suit was filed of 

either the bathroom or of the Jacuzzi tub itself. 

 

12. Factual information and sources of such facts, and information supporting 

Defendant’(s)’ affirmative defenses as set forth and reflected in Defendant’(s)’ Answer 

and amendments thereto. 

 

NOTE: Plaintiff is not seeking to obtain scientific or medical opinions, rather is simply trying to 

learn of Defendant’(s)’ understanding of basic facts pursuant to: United States EEOC v. 

Caesars Entm't, Inc, 237 F.R.D. 428 (D. Nev. 2006); Taylor v. Shaw, 2007 U.S. Dist. 

LEXIS 16305 (D. Nev. Mar. 5, 2007); Great Am. Ins. Co. of N.Y. v. Vegas Constr. Co., 

251 F.R.D. 534 (D. Nev. 2008).  The case authority cited above imposes an obligation 

upon the deponent to be prepared to discuss the topics identified in the instant notice 

and discussion of facts, even if conveyed by a party’s legal counsel, is an appropriate 

topic of discussion. 

 

 GENERAL TESTIMONY 

 

13. The authenticity, existence and completeness of all documents produced in response to 

Plaintiff’s discovery requests in this case. 

 

14. Any and all document/record retention policies regarding preservation of incidents 

involving the personal injury or death of an end user of any of Jacuzzi’s products 

whether they be the walk-in model or not. 

 

15. The name, address (home and work) and phone numbers (home and work) for all 

custodians of the documents produced in response to Plaintiff’s discovery requests in 

this case. 

 

16.  Defendant’s responses to Plaintiff’s interrogatories in this case. 

 

17. The factual basis for all denials to the allegations raised in Plaintiff’s Complaint. 

 

18. All insurance agreements (including self-insurance fund or risk pool fund) that exist 

under the terms of which the person or company issuing the same may be called upon to 

satisfy all or part of any judgment against you which may be entered in favor of the 

Plaintiff in this action. 

 

19. The nature of all responsive documents, communications, or things that have been 

withheld, in response to discovery in this case and this Notice, on the grounds of 

privilege or protection, including: 

 

PA0562



 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

  8  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 (a) A description of any documents; 

 

 (b) The author of any documents and his or her address (home and work) and phone 

number (home and work); 

 

 (c) The identity of the custodian of any documents and things and his or her address 

(home and work) and phone number (home and work); 

 

 (d) The date the document was created and the person(s) to whom the document or 

copies were transmitted; and, 

 

 (e) A summary of the contents of each document, communication or thing. 

 

NOTE: Unless and until Defendant produces a privilege log, Plaintiff will seek to obtain 

testimony regarding these topics and sub-topics. 

 

 SALES AND MARKETING TESTIMONY GENERAL 

 

20. Testimony regarding the policies and procedures used by First Street to advertise and 

sell Jacuzzi walk-in tubs. 

 

21. AITHR's sales department, generally, concerning the advertising, marketing, sale and 

post-sale matters concerning the identification of the consumers that would likely use 

Jacuzzi’s walk-in tubs.  

 

22. AITHR's sales department, generally, concerning the advertising, marketing, sale and 

post-sale matters concerning the subject Jacuzzi design of walk-in tubs. 

 

23. Identification of all persons known to Defendant who trained, directed or supervised to 

advise end users of the safety of Jacuzzi tubs. 

 

24. Identification of all persons known to Defendant who trained, directed or supervised 

individuals to design the walk-in tubs models manufactured by Jacuzzi including any 

discussion, training or planning regarding the potential that an end user could 

become unable to remove themselves from a tub after falling inside the tub while 

either entering, using or exiting the tub. 

 

25. Discussion of how independent contractors such as Hale Benton were paid.  

 

26. Discussion of how call center employees or contractors were paid. 

 

27. Discussion of bonus or incentive pay for any and all individuals employed directly by or 

otherwise involved in the sales of walk-in tubs. 

 

28. The number of Walk-In Tubs sold over the last ten (10) years including:  
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a. Model 

b. Style 

c. Manufacturer 

d. Distributor 

e. Price, both sales and purchase 

 

NOTE: This topic is intended to identify those individuals who were involved in the design of 

the walk-in tubs. 

 

 SALE AND MARKETING WITH END USER TESTIMONY 

 

29. Any and/or all conversations with Sherry Lynn Cunnison, concerning the purchase of 

the subject Jacuzzi, any subsequent use and maintenance on the subject Jacuzzi. 

 

30. Any and/or all Sales and Marketing materials concerning the purpose and use of Jacuzzi 

walk-in tubs. 

  a. Any policies and procedures of Defendant with regard to training or 

education of consumers as to the safe use walk-in tubs.  

 

  b. The existence and location of plaintiff's discovery request.   

 

COMMUNICATION BETWEEN FIRST STREET AND JACUZZI AND 

INSTALLERS TESTIMONY 

 

31. Communications between defendants concerning the elements and/or components 

manufactured or designed by Jacuzzi, included but not limited to, the design, changes, 

testing, manufacturing of said elements and components of the Jacuzzi walk-in tub.  

 

32. What, if any, resources were available to AITHR, to notify, research, or otherwise    

learn and/or disclose information to/from Jacuzzi; Bestway Building and Remodeling; 

William Budd; and/ or Budds Plumbing; regarding the subject Jacuzzi walk-in tub and 

specifically with regard to the potential that an end user could become unable to 

remove themselves from a tub after falling inside the tub while either entering, using 

or exiting the tub. 

 

33. Identification of all of Defendant’s officers, directors, employees or other personnel who 

at any time prior to the purchase of Plaintiff Cunnison’s tub had any communication 

with Jacuzzi; Bestway Building and Remodeling; William Budd; and/ or Budds 

Plumbing, regarding the safety of the user of Jacuzzi walk-in tubs. 

 

NOTE:Plaintiff is attempting to ascertain whether certain information is provided to the 

distributors, installers, salesforce, marketing companies or any other company 

involved in the chain of distribution and whether any materials are intended by 

Defendant to be produced to the end user by any other entity other than Defendant 

itself. 
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34. All contracts, agreements and/or other documents entered into and/or exchanged 

between Jacuzzi, Inc., First Street for Boomers & Beyond, Inc.; AITHR, Bestway 

Building and Remodeling; William Budd; and/ or Budds Plumbing, including the 

expectations of Jacuzzi of the other defendants and Jacuzzi’s understanding of the 

other defendants’ expectations of Jacuzzi. 

 

35. Any policies and procedures of Defendant with regard to training or supervising 

temporary employees or contractor as to education of the end user of the safety 

features or proper use of the tub. 

 

36. Any policies and procedures of Defendant with regard to training or supervising 

temporary employees or contractor as to the safe installation of Jacuzzi walk-in tubs to 

ensure that the tubs are properly installed. 

 

37. Defendant’s communications with Jacuzzi, Inc, or any other entity relating to and/or 

concerning the subject Jacuzzi design of walk-in tubs with regard to the potential that 

an end user could become unable to remove themselves from a tub after falling inside 

the tub while either entering, using or exiting the tub. 

 

 DESIGN OF TUB 

38. Defendant AITHR's policies, procedures and practices, concerning designs, 

modifications, alterations, for the subject Jacuzzi design of walk-in tubs.  

 

39. Identification of all of Defendant’s officers, directors, employees or other personnel who 

participated or had any role in the planning of designs, modifications, alterations, for the 

subject Jacuzzi design of walk-in tubs.   

 

40. Identification of all of Defendant’s officers, directors, employees or other personnel who 

participated or had any role the planning of designs, modifications, alterations, for the 

subject Jacuzzi design of walk-in tubs. 

 

41. Identification of all files and documents relating to the facts and circumstances of the 

safety of Jacuzzi walk-in tub users. 

 

42. Identification of all persons known to Defendant who trained, directed or supervised 

individuals to design walk-in tubs with regard to the potential that an end user could 

become unable to remove themselves from a tub after falling inside the tub while 

either entering, using or exiting the tub. 

 

43. The engineering and design of the Jacuzzi walk-in tub and its elements. 

 

44. All systems designs and technical specifications Defendants had in effect for the design 

testing and manufacturing of the walk-in Jacuzzi tub at issue or similar models. 

PA0565



 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

  11  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

42. The organizational structure of any and all departments and individuals involved in 

design testing and manufacture of the Jacuzzi walk-in tubs.  Any design failure models 

Defendant had in effect and any analysis for the Jacuzzi walk-in tub and components 

manufactured and/or designed by Jacuzzi.   

 

43. Any design work orders, billed work orders, test work orders, engineer change request, 

engineering change orders related to the design and manufacture of the Jacuzzi walk-in 

tub. 

 

44. Any and all cost benefit and/or value analysis regarding the design of the Jacuzzi walk-

in tub and components.   

45. The identification, location and contact information of persons with the most knowledge 

concerning the design, manufacture and/or changes to the design and manufacturing of 

the components of the Jacuzzi walk-in tub.   

 

46. The identification, location and contact information of persons with the most knowledge 

concerning the retrofit recall, service and/or otherwise fix regarding any alleged defect 

in the design of the Jacuzzi walk-in tub.   

 

47.  The cost of retrofitting, recalling, servicing or otherwise fixing the alleged defect design 

of the Jacuzzi walk-in tub and the components manufactured by Jacuzzi.  

 

NOTE: TOPICS 35-47 request among other things a witness knowledgeable to discuss the 

design of an inward door entrance as opposed to an outward door entrance; design of 

the seat pan and angulation of the seat pan; design of the seat height; design of the 

control reach for the end user; design of the placement of the grab bars; design of the 

drain location and operation; design of the standing surface including the slip 

resistance of the surface; design of the width of the tub; and design of the overall tub 

dimensions. 

 

 OTHER SIMILAR INCIDENTS TESTIMONY 

 

48. Any and all product investigations by First Street or AITHR regarding damages or 

injuries resulting from Jacuzzi walk-in tubs including the elements and components 

manufactured by Jacuzzi.   

 

NOTE: Plaintiff seeks to obtain information regarding prior incidents involving slips and 

falls while using or while exiting or entering any Jacuzzi products including not only 

the fall itself but also the inability of an end user to remove themselves after having 

had fallen inside the tub. 

 

49. AITHR's financial net worth, assets, debts and financial status including subsidiaries, 

partners and/or affiliations. 

 

PA0566



 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

  12  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

50. Testimony identifying all lawsuits, claims, dealer bulletins, complaints, incident reports 

or other documents where someone has alleged that a Jacuzzi Walk-In tub was not 

properly designed contributing to injury of the user. 

 

NOTE: Plaintiff seeks to obtain information regarding prior incidents involving slips and 

falls while using or while exiting or entering any Jacuzzi products including not only 

the fall itself but also the inability of an end user to remove themselves after having 

had fallen inside the tub. 

 

51. Testimony regarding AITHR's actions related to any customer complaint, lawsuits, 

warranty claims or incident reports wherein it was alleged that a Jacuzzi Walk-In tub 

was not properly designed contributing to injury of the user. 

 

NOTE: Plaintiff seeks to obtain any information related to a claim made by an end user that 

a Jacuzzi product was unsafe. 

 

52. Testimony and documents regarding any lawsuits filed against AITHR during the use of 

a Jacuzzi Walk-In tub allegedly causing injury or death, including the county and state 

in which the action was brought or is pending, including the names of each party, the 

name of each party's attorney with their address and telephone number, the disposition 

of each lawsuit and the date and place of the occurrence complained of in each lawsuit, 

as well as a copy of each such complaint. 

 

NOTE: Plaintiff seeks to obtain any information related to a claim made by an end user that 

a Jacuzzi product was unsafe. 

 

53. Testimony regarding the procedures used by AITHR to collect, receive, record, respond, 

and store customer complaints, lawsuits, and incident reports. 
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REQT 

BENJAMIN P. CLOWARD, ESQ. 

Nevada Bar No. 11087 

RICHARD HARRIS LAW FIRM 

801 South Fourth Street 

Las Vegas, Nevada 89101  

Phone: (702) 444-4444 

Fax:  (702) 444-4455 

E-Mail: Benjamin@RichardHarrisLaw.com 

Attorneys for Plaintiffs 

 

 

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

  

 

ROBERT ANSARA, as Special Administrator of the 

Estate of  SHERRY LYNN CUNNISON, Deceased;  

ROBERT ANSARA, as Special Administrator of the 

Estate of  MICHAEL SMITH, Deceased heir to the 

Estate of SHERRY LYNN CUNNISON, Deceased; 

and DEBORAH TAMANTINI individually, and heir 

to the Estate of SHERRY LYNN CUNNISON, 

Deceased, 

 

 Plaintiffs, 
 
 vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, 

INC.; AITHR DEALER, INC.; HALE BENTON, 

Individually, HOMECLICK, LLC; JACUZZI INC., 

doing business as JACUZZI LUXURY BATH; 

BESTWAY BUILDING & REMODELING, INC.; 

WILLIAM BUDD, Individually and as BUDDS 

PLUMBING; DOES 1 through 20; ROE 

CORPORATIONS 1 through 20; DOE 

EMPLOYEES 1 through 20; DOE 

MANUFACTURERS l through 20; DOE 20 

INSTALLERS I through 20; DOE CONTRACTORS 

1 through 20; and DOE 21 SUBCONTRACTORS 1 

through 20, inclusive, 

 

  Defendants. 

 

  

 

 

 

 

 

CASE NO.: A-16-731244-C 

DEPT NO.: II 

 

 

PLAINTIFF ROBERT 

ANSARA’S FIFTH SET OF 

REQUESTS FOR  

PRODUCTION OF 

DOCUMENTS TO 

DEFENDANT, 

FIRST STREET FOR 

BOOMERS & BEYOND, INC. 

 

Case Number: A-16-731244-C

ELECTRONICALLY SERVED
7/3/2019 5:14 PM
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AND ALL RELATED MATTERS 

 

  

 

PLAINTIFF ROBERT ANSARA’S FIFTH SET OF REQUESTS FOR  

PRODUCTION OF DOCUMENTS TO DEFENDANT, 

FIRST STREET FOR BOOMERS & BEYOND, INC. 

Plaintiff, ROBERT ANSARA, as Special Administrator of the Estate of SHERRY LYNN 

CUNNISON, Deceased; by and through his Attorney, BENJAMIN P. CLOWARD, ESQ. of the 

RICHARD HARRIS LAW FIRM, pursuant to Rule 34, Nevada Rules of Civil Procedure, 

requests that Defendant,  FIRST STREEET FOR BOOMERS & BEYOND, INC. (“FIRST 

STREET”), produce for inspection and copying, within thirty (30) days of service of this Request 

for Production of Documents, at the RICHARD HARRIS LAW FIRM, 801 South Fourth Street, 

Las Vegas, Nevada 89101, all documents in the possession, custody, or control of Defendant or 

otherwise available to Defendant, which are responsive to the requests contained in the numbered 

paragraphs below. Please specify which documents are produced in response to each of the 

numbered paragraphs.   

These requests shall be deemed continuing so as to require further and supplemental 

production should the requested party obtain additional documents which are responsive to this 

request subsequent to the time of initial production and inspection. 

PREAMBLE 

As used in these requests, the following terms are to be interpreted in accordance with 

these definitions: 

1.  "Plaintiff” refers to, without limitation, the above-named Plaintiffs, as well as 

Plaintiffs’ attorney, agent, or representative.  

2.  "Complaint" refers to the Complaint filed by Plaintiff in this action.  

3.  "Defendant," “you,” or “your” refers to, without limitation, Jacuzzi, Inc., and all 

business entities with which it is or has been affiliated, together with any 

predecessor, successor, parent, or subsidiary entity as well as any officer, director, 

employee, attorney, agent, or representative of it or any such other business entity 

previously described herein, and others who are in possession of or may have 
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obtained information for or on behalf of it with regard to the subject matter of this 

case.   

4.  "Person" means any natural person (whether living or deceased), company, 

corporation, partnership, proprietorship, firm, joint venture, association, 

governmental entity, agency, group, organization, other entity, or group of 

persons.  

5.  "Document" means every writing or record of every type and description that is or 

has been in your possession, custody, or control or of which you have knowledge, 

including but not limited to correspondence, memoranda, tapes, stenographic or 

handwritten notes, studies, publications, books, pamphlets, pictures, drawings and 

photographs, films, microfilms, voice recordings, maps, reports, surveys, minutes 

or statistical compilations, or any other reported or graphic material in whatever 

form, including copies, drafts, and reproductions. "Document" also refers to any 

other data compilations from which information can be obtained, and translated, 

if necessary, by you through computers or detection devices into reasonably usable 

form.  The term "document(s)" also includes, but is not limited to, all duplicates, 

carbon copies or any other copies of original documents, including copies with 

handwritten notes, revisions or interlineations. 

6.  “Communication” means e-mail, SMS message, MMS message, fax, letter, social 

media post, instant message, recorded audio, or, recorded video. 

7. Terms in the singular shall be deemed to include the plural and terms in the plural 

shall be deemed to include the singular.  

8.  Use of feminine pronouns shall be deemed to include the masculine and neuter; 

use of masculine pronouns shall be deemed to include the feminine and neuter; 

and use of neuter pronouns shall be deemed to include the masculine and feminine. 

9. "Identify":  With respect to a document means set forth the following information, 

regardless of whether such document is in your possession, if known:  a general 

description thereof (e.g., letter, memorandum, report, etc.); a brief summary of its 
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contents, or a description of the subject matter it concerns; the name and address 

of the persons, if any, who drafted, prepared, compiled or signed it; and any other 

descriptive information necessary in order to describe it adequately in a subpoena 

duces tecum or in a motion or request for production thereof.  With regard to a 

person, the term "identify" means set forth the person's name, last known address 

and telephone number, occupation, last known address and telephone number of 

the person's place of employment, and a summary of the relevant knowledge 

possessed by such person. 

10. "And" and "or," as used herein, shall be construed disjunctively or conjunctively 

as necessary to bring within the scope of these interrogatories or requests any 

information that might otherwise be construed to be outside their scope.  

11. "Evidencing" and or "relating to," as used herein, mean and include, in whole or 

in part, referring to, with respect to, concerning, connected with, commenting on, 

responding to, showing, describing, analyzing, reflecting and constituting.  

12. If any document requested formerly was in your possession or subject to your 

control but no longer is in your possession or subject to your control, state when 

and what disposition was made of the document or documents. 

13. The term "occurrence" means the incident complained out in the Plaintiff's 

complaint. 

14. If you assert the attorney-client privilege, work-product doctrine, or other privilege 

or exclusion as to any document requested by any of the following specific 

interrogatories or requests, please identify the document in sufficient detail to 

permit the Court to reach a determination in the event of a Motion to Compel. 

15. When the terms: Jacuzzi Walk-In Bathtub, Jacuzzi Tub, Walk-In Tub, Walk-In 

Bathtub or similarly phrased words are used, the Plaintiffs mean the 5229 Walk-

in Bathtub Series or the bathtub that was utilized by Sherry Cunnison. 

The above definitions and instructions are incorporated herein by reference and should be 

utilized in responding to the following requests. 

PA0625



 

5 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

UNLESS OTHERWISE NOTED, THE DOCUMENTS, RECORDS, AND DATA 

REQUESTED ARE THOSE THAT APPLY TO AND/OR COVER ANY PART OF THE 

TIME PERIOD FROM JANUARY 1, 2008, TO THE DATE OF YOUR RESPONSE.   

DOCUMENTS TO BE PRODUCED 

REQUEST NO. 95. Defendant firstSTREET’s NRCP 30(b)(6) witness, Dave Modena, testified 

at his deposition that he was aware of customer complaints or concerns regarding the slipperiness 

of certain Jacuzzi walk-in tubs.  See generally, Deposition of Dave Modena - Vol. I, pp.40-59, 

December 11, 2018.  Mr. Modena testified that there were e-mails exchanged between Jacuzzi and 

AITHR/firstSTREET relating to customer complaints regarding the slipperiness of the tub.   See, 

Deposition of Dave Modena - Vol. I, 47:1-51:1, December 11, 2018. Please produce all 

communications between You and AITHR, Jacuzzi, or any dealer relating to customer complaints 

or concerns about the slipperiness of any Jacuzzi walk-in tubs.  This request seeks information 

relating to the slipperiness of the walk-in tub surface, whether the floor or the seat. 

REQUEST NO. 96. Defendant firstSTREET’s NRCP 30(b)(6) witness, Dave Modena, testified 

at his deposition that he was aware of customer complaints or concerns regarding the slipperiness 

of certain Jacuzzi walk-in tubs.  See generally, Deposition of Dave Modena - Vol. I, pp.40-59, 

December 11, 2018.  Mr. Modena testified that there were e-mails exchanged between Jacuzzi and 

AITHR/firstSTREET relating to customer complaints regarding the slipperiness of the tub.   See, 

Deposition of Dave Modena - Vol. I, 47:1-51:1, December 11, 2018. Please produce all 

Documents relating to customer complaints or concerns made to You, directly or indirectly, 

regarding the slipperiness of any Jacuzzi walk-in tubs from 2008 to present.  This request seeks 

such communications regardless of the method communication (e.g., direct communications from 

the user, or indirect communications from some customer service management company, 

marketing company, dealer,  salesperson, or any other source.).  This request seeks information 

relating to the slipperiness of the walk-in tub surface, whether the floor or the seat. 

REQUEST NO. 97. Please produce all communications between You and AITHR, Jacuzzi, or 

any dealer relating to the decision to provide, sell, or otherwise making available the product 

referred to as “Kahuna Grip” by Dave Modena during his December 11, 2018 deposition.  

REQUEST NO. 98. Please produce all communications between You and a customer or end-

user (or family member, friend, counsel, agent, representative, or any other person acting on behalf 

PA0626



 

6 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

of a customer or end-user) of a Jacuzzi walk-in tub relating to the decision to provide, sell, or 

otherwise making available the product referred to as “Kahuna Grip” by Dave Modena during his 

December 11, 2018 deposition.  

REQUEST NO. 99. Produce all communications between You and Jacuzzi, AITHR, or any 

dealer pertaining to the decision to provide, sell, or otherwise make available any products other 

than Kahuna Grip which were intended to decrease the likelihood of physical injury or bodily harm 

arising from the use of a Jacuzzi walk-in tub. 

REQUEST NO. 100. Please produce all communications You have received, directly or 

indirectly, from a customer or end-user (or family member, friend, counsel, agent, representative, 

or any other person acting on behalf of a customer or end-user) of a Jacuzzi walk-in tub 

regarding the slipperiness of the tub’s seat and Your responses thereto.  This request seeks such 

information regardless of the method You became aware of the communication (e.g., directly 

from the user, indirectly from some customer service management company, from a marketing 

company, a dealer, a salesperson, or any other source.). 

REQUEST NO. 101. Please produce all documents relating to communications You have 

received, directly or indirectly, from a customer or end-user (or family member, friend, counsel, 

agent, representative, or any other person acting on behalf of a customer or end-user) of a Jacuzzi 

walk-in tub regarding the slipperiness of the tub’s seat and Your responses thereto.  This request 

seeks such information regardless of the method You became aware of the communication (e.g., 

directly from the user, indirectly from a customer service management company, from a marketing 

company, a dealer, a salesperson, or any other source.). 

REQUEST NO. 102. Please produce all Documents You created in the ordinary course of 

business which arose out of You becoming aware of any customer or end-user (or family member, 

friend, counsel, agent, representative, or any other person acting on behalf of a customer or end-

user) concern or complaint regarding the slipperiness of a Jacuzzi Walk-In tub’s seat.   

REQUEST NO. 103. Please produce all documents pertaining to a customer or end-user (or 

family member, friend, counsel, agent, representative, or any other person acting on behalf of a 

customer or end-user) slipping off of the seat (or allegedly slipping off of the seat) of a Jacuzzi 

walk-in tub from 2008 to present. 

REQUEST NO. 104. Please produce all communications You have received, directly or 

indirectly, from a customer or end-user (or family member, friend, counsel, agent, representative, 
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or any other person acting on behalf of a customer or end-user) of a Jacuzzi walk-in tub regarding 

the slipperiness of the tub’s floor and Your responses thereto.  This request seeks such information 

regardless of the method You became aware of the communication (e.g., directly from the user, 

indirectly from some customer service management company, from a marketing company, a 

dealer, a salesperson, or any other source.). 

REQUEST NO. 105. Please produce all documents relating to communications You have 

received, directly or indirectly, from a customer or end-user (or family member, friend, counsel, 

agent, representative, or any other person acting on behalf of a customer or end-user) of a Jacuzzi 

walk-in tub regarding the slipperiness of the tub’s floor and Your responses thereto.  This request 

seeks such information regardless of the method You became aware of the communication (e.g., 

directly from the user, indirectly from a customer service management company, from a marketing 

company, a dealer, a salesperson, or any other source.).   

REQUEST NO. 106. Please produce all Documents You created in the ordinary course of 

business which arose out of You becoming aware of any customer or end-user (or family member, 

friend, counsel, agent, representative, or any other person acting on behalf of a customer or end-

user) concern or complaint regarding the slipperiness of a Jacuzzi Walk-In tub’s floor.   

REQUEST NO. 107. Please produce all documents pertaining to a customer or end-user slipping 

on the floor (or allegedly slipping on the floor) of a Jacuzzi walk-in tub from 2008 to present. 

REQUEST NO. 108. Please produce all communications You received, directly or indirectly, 

from a customer or end-user (or family member, friend, counsel, agent, representative, or any other 

person acting on behalf of a customer or end-user)  of a Jacuzzi walk-in tub regarding concerns or 

complaints relating to any actual or potential issues pertaining the ingress and egress of the tub; 

and Your responses thereto. This request seeks such information regardless of the method You 

became aware of the communication (e.g., directly from the user, indirectly from some customer 

service management company, from a marketing company, a dealer, a salesperson, or any other 

source.). 

REQUEST NO. 109. Please produce all documents relating to communications You have 

received, directly or indirectly, from a customer or end-user (or family member, friend, counsel, 

agent, representative, or any other person acting on behalf of a customer or end-user)  of a Jacuzzi 

walk-in tub regarding concerns or complaints about any actual or potential risks pertaining to 

ingress or egress issues of the tub and Your responses thereto.  This request seeks such information 
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regardless of the method You became aware of the communication (e.g., directly from the user, 

indirectly from a customer service management company, from a marketing company, a dealer, a 

salesperson, or any other source.). 

REQUEST NO. 110. Please produce all Documents You created in the ordinary course of 

business which arose out of You becoming aware of any customer or end-user concern or 

complaint about any actual or potential risks pertaining to ingress or egress issues of the tub.   

REQUEST NO. 111. Please produce all documents pertaining to a customer or end-use of a 

Jacuzzi walk-in tub getting stuck (or allegedly getting stuck) in a Jacuzzi walk-in tub from 2008 

to present. 

REQUEST NO. 112. Please produce all communications You have received, directly or 

indirectly, from a customer or end-user (or family member, friend, counsel, agent, representative, 

or any other person acting on behalf of a customer or end-user)  of a Jacuzzi walk-in tub regarding 

the placement of the tub’s grab-bars and Your responses thereto.  This request seeks such 

information regardless of the method You became aware of the communication (e.g., directly from 

the user, indirectly from some customer service management company, from a marketing 

company, a dealer, a salesperson, or any other source.). 

REQUEST NO. 113. Please produce all documents relating to communications You have 

received, directly or indirectly, from a customer or end-user (or family member, friend, counsel, 

agent, representative, or any other person acting on behalf of a customer or end-user)  of a Jacuzzi 

walk-in tub regarding the placement of the tub’s grab-bars and Your responses thereto.  This 

request seeks such information regardless of the method You became aware of the communication 

(e.g., directly from the user, indirectly from a customer service management company, from a 

marketing company, a dealer, a salesperson, or any other source.). 

REQUEST NO. 114. Please produce all Documents You created in the ordinary course of 

business which arose out of You becoming aware of any customer or end-user concern or 

complaint regarding the placement of a Jacuzzi Walk-In tub’s grab-bars.   

REQUEST NO. 115. Please produce all documents pertaining to a customer or end-user of a 

Jacuzzi walk-in tub being unable to reach a grab bar (or allegedly being unable to reach a grab bar) 

in a Jacuzzi walk-in tub from 2008 to present. 

REQUEST NO. 116. Any documents You made in the ordinary course of business in response 

to, or which arose out of, any customer or end-user contending or alleging that a Jacuzzi Walk-In 
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tub was defective (or somehow did not meet the user’s expectations) due to the slipperiness of the 

tub surface (whether the floor or seat).   

REQUEST NO. 117. Any documents You made in the ordinary course of business in response 

to, or which arose out of, any customer or end-user contending or alleging that a Jacuzzi Walk-In 

tub was defective (or somehow did not meet the user’s expectations) in any way the customer or 

end user’s ability to ingress or egress in or out of the tub.   

REQUEST NO. 118. Any documents You made in the ordinary course of business in response 

to, or which arose out of, any customer or end-user contending or alleging that a Jacuzzi Walk-In 

tub presented an unexpected a risk of bodily injury or physical harm.   

REQUEST NO. 119. Produce all communications You received, directly or indirectly,  from any 

customer or end-user (or family member, friend, counsel, agent, representative, or any other person 

acting on behalf of a customer or end-user)  of a Jacuzzi Walk-In bathtub in which the customer 

or end-user contends, alleges, or states a concern that a Jacuzzi Walk-In tub was presented any 

type of risk of bodily injury or physical harm. 

REQUEST NO. 120. Produce all communications You received, directly or indirectly, from any 

customer or end-user (or family member, friend, counsel, agent, representative, or any other person 

acting on behalf of a customer or end-user)  of a Jacuzzi Walk-In bathtub in which the customer 

or end-user contends that a Jacuzzi walk-in tub did not meet the user’s expectations due to concerns 

regarding a risk of bodily injury or physical harm. 

REQUEST NO. 121. Please produce all communications between You and Audrey Martinez of 

Jacuzzi, Inc. regarding any complaint, allegation, or concern from a customer or user (or family 

member, friend, representative, or agent communicating on behalf of a customer or end-user) of 

a Jacuzzi Walk-In bathtub that a Jacuzzi Walk-In bathtub presented any actual or possible risk 

that did cause, or could cause, bodily injury or physical harm. 

REQUEST NO. 122. Please produce all communications between You and Jacuzzi, Inc. 

regarding any complaint, allegation, or concern from a customer or user (or family member, friend, 

representative, or agent communicating on behalf of a customer or end-user) of a Jacuzzi Walk-In 

bathtub that a Jacuzzi Walk-In bathtub presented any actual or possible risk that did cause, or could 

cause, bodily injury or physical harm. 
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REQUEST NO. 123. Please produce all communications between You and AITHR or any other 

dealer regarding any complaint, allegation, or concern from a customer or user (or family member, 

friend, representative, or agent communicating on behalf of a customer or end-user) of a Jacuzzi 

Walk-In bathtub that a Jacuzzi Walk-In bathtub presented any actual or possible risk that did cause, 

or could cause, bodily injury or physical harm. 

REQUEST NO. 124. Please produce all Documents, informational brochures, pamphlets, 

marketing materials, guides, instructions, manuals, warnings, or any other similar document which 

was given to any customer or end-user regarding the 9-1-1 system – regardless of whether such 9-

1-1 system is a Jacuzzi product. 

REQUEST NO. 125. Please produce any communications between You and any dealer relating 

to any dealer’s sales methods, procedures, or policies related to the marketing and sales of Jacuzzi 

Walk-In tubs to customers or end-users.   

REQUEST NO. 126. Please produce any communications between You and any dealer relating 

to any dealer’s sales methods pertaining to the marketing and sales of Jacuzzi Walk-In tubs to 

customers or end-users. 

REQUEST NO. 127. Please produce any communications between You and any dealer relating 

to any dealer’s sales methods pertaining the marketing and sales of Jacuzzi Walk-In tubs to 

customers or end-users. 

REQUEST NO. 128. Please produce any communications between You and Jacuzzi or any dealer 

relating to any dealer or dealer sales representative’s in-home sales methods, policies, or 

procedures. 

REQUEST NO. 129. Please produce any Documents in Your possession or control relating to 

dealer or dealer sales representative in-home sales methods, policies, or procedures. 

REQUEST NO. 130. Please produce all documents in Your possession relating to representing 

any bonus, deferred compensation or incentive compensation plans, programs, perks or 

agreements between any dealer and any sales-representatives. 
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REQUEST NO. 131. Please produce all documents in Your possession relating to any sales 

incentive plans, contests or commission plans, including individual goals, payout targets, achieved 

goals and payouts for dealer sales representatives. 

  DATED THIS 3rd day of July, 2019. 

 RICHARD HARRIS LAW FIRM 

 

 /s/ Benjamin P. Cloward  
 BENJAMIN P. CLOWARD, ESQ. 

 Nevada Bar No. 11087 

 801 South Fourth Street 

 Las Vegas, Nevada 89101 

 Attorney for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), the amendment to EDCR 7.26, and Administrative Order 14-2, I 

hereby certify that on this 3rd day of July, 2019, I caused to be served a true copy of the foregoing, 

PLAINTIFF ROBERT ANSARA’S FIFTH SET OF REQUESTS FOR PRODUCTION OF 

DOCUMENTS TO DEFENDANT, FIRST STREET FOR BOOMERS & BEYOND, INC. 

as follows: 

□ U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 

prepaid and addressed as listed below; and/or 

□ Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 

number(s) shown below; and/or 

■ Electronic Service — in accordance with Administrative Order 14-2 and Rule 9 of 

the Nevada Electronic Filing and Conversion Rules (N.E.F.C.R.). 

 
Meghan M. Goodwin, Esq. 

Philip Goodhart, Esq. 

Thorndal Armstrong Delk Balkenbush & Eisinger 

1100 East Bridger Ave. 

Las Vegas, NV 89101-5315 

Telephone: 702-366-0622 

Fax: 702-366-0327 

E-mail: MMG@thorndal.com  

E-mail:  png@thorndal.com  

Mail to: 

P.O. Box 2070 

Las Vegas, NV 89125-2070 

Attorneys for Defendants/Cross-Defendants Firststreet for 

Boomers and Beyond, Inc. and Aithr Dealer, Inc. 

 

Vaughn A. Crawford, Esq. 

Joshua D. Cools, Esq. 

SNELL & WILMER LLP 

3883 Howard Hughes Pkwy.,  

Suite 1100 

Las Vegas, NV 89159 

Telephone: 702-784-5200 

Fax: 702-784-5252 

E-mail: jcools@swlaw.com  

 

D. Lee Roberts, Esq. 

Brittany M. Llewellyn, Esq. 

Weinberg, Wheeler, Hudgins, Gunn & 

Dial, LLC 

6385 S. Rainbow Blvd., Suite 400 

Las Vegas, Nevada 89118 

Fax:  702.938.3864 

E-mail:  lroberts@wwhgd.com 

E-mail:  bllewellyn@wwhgd.com  

 

Attorneys for Defendant/Cross-

Defendant, Jacuzzi, Inc. dba Jacuzzi 

Luxury Bath 

 

     /s/ Nicole M. Griffin      

     An employee of RICHARD HARRIS LAW FIRM 
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REQT 

BENJAMIN P. CLOWARD, ESQ. 

Nevada Bar No. 11087 

RICHARD HARRIS LAW FIRM 

801 South Fourth Street 

Las Vegas, Nevada 89101  

Phone: (702) 444-4444 

Fax:  (702) 444-4455 

E-Mail: Benjamin@RichardHarrisLaw.com 

Attorneys for Plaintiffs 

 

 

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

  

 

ROBERT ANSARA, as Special Administrator of the 

Estate of  SHERRY LYNN CUNNISON, Deceased;  

ROBERT ANSARA, as Special Administrator of the 

Estate of  MICHAEL SMITH, Deceased heir to the 

Estate of SHERRY LYNN CUNNISON, Deceased; 

and DEBORAH TAMANTINI individually, and heir 

to the Estate of SHERRY LYNN CUNNISON, 

Deceased, 

 

 Plaintiffs, 
 
 vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, 

INC.; AITHR DEALER, INC.; HALE BENTON, 

Individually, HOMECLICK, LLC; JACUZZI INC., 

doing business as JACUZZI LUXURY BATH; 

BESTWAY BUILDING & REMODELING, INC.; 

WILLIAM BUDD, Individually and as BUDDS 

PLUMBING; DOES 1 through 20; ROE 

CORPORATIONS 1 through 20; DOE 

EMPLOYEES 1 through 20; DOE 

MANUFACTURERS l through 20; DOE 20 

INSTALLERS I through 20; DOE CONTRACTORS 

1 through 20; and DOE 21 SUBCONTRACTORS 1 

through 20, inclusive, 

 

  Defendants. 

 

  

 

 

 

 

 

CASE NO.: A-16-731244-C 

DEPT NO.: II 

 

 

PLAINTIFF ROBERT 

ANSARA’S SIXTH SET OF 

REQUESTS FOR  

PRODUCTION OF 

DOCUMENTS TO 

DEFENDANT, 

FIRST STREET FOR 

BOOMERS & BEYOND, INC. 

 

Case Number: A-16-731244-C

ELECTRONICALLY SERVED
7/28/2019 4:11 PM
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AND ALL RELATED MATTERS 

 

  

 

PLAINTIFF ROBERT ANSARA’S SIXTH SET OF REQUESTS FOR  

PRODUCTION OF DOCUMENTS TO DEFENDANT, 

FIRST STREET FOR BOOMERS & BEYOND, INC. 

Plaintiff, ROBERT ANSARA, as Special Administrator of the Estate of SHERRY LYNN 

CUNNISON, Deceased; by and through his Attorney, BENJAMIN P. CLOWARD, ESQ. of the 

RICHARD HARRIS LAW FIRM, pursuant to Rule 34, Nevada Rules of Civil Procedure, 

requests that Defendant,  FIRST STREEET FOR BOOMERS & BEYOND, INC. (“FIRST 

STREET”), produce for inspection and copying, within thirty (30) days of service of this Request 

for Production of Documents, at the RICHARD HARRIS LAW FIRM, 801 South Fourth Street, 

Las Vegas, Nevada 89101, all documents in the possession, custody, or control of Defendant or 

otherwise available to Defendant, which are responsive to the requests contained in the numbered 

paragraphs below. Please specify which documents are produced in response to each of the 

numbered paragraphs.   

These requests shall be deemed continuing so as to require further and supplemental 

production should the requested party obtain additional documents which are responsive to this 

request subsequent to the time of initial production and inspection. 

PREAMBLE 

As used in these requests, the following terms are to be interpreted in accordance with 

these definitions: 

1.  "Plaintiff” refers to, without limitation, the above-named Plaintiffs, as well as 

Plaintiffs’ attorney, agent, or representative.  

2.  "Complaint" refers to the Complaint filed by Plaintiff in this action.  

3.  "Defendant," “you,” or “your” refers to, without limitation, Jacuzzi, Inc., and all 

business entities with which it is or has been affiliated, together with any 

predecessor, successor, parent, or subsidiary entity as well as any officer, director, 

employee, attorney, agent, or representative of it or any such other business entity 

previously described herein, and others who are in possession of or may have 
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obtained information for or on behalf of it with regard to the subject matter of this 

case.   

4.  "Person" means any natural person (whether living or deceased), company, 

corporation, partnership, proprietorship, firm, joint venture, association, 

governmental entity, agency, group, organization, other entity, or group of 

persons.  

5.  "Document" means every writing or record of every type and description that is or 

has been in your possession, custody, or control or of which you have knowledge, 

including but not limited to correspondence, memoranda, tapes, stenographic or 

handwritten notes, studies, publications, books, pamphlets, pictures, drawings and 

photographs, films, microfilms, voice recordings, maps, reports, surveys, minutes 

or statistical compilations, or any other reported or graphic material in whatever 

form, including copies, drafts, and reproductions. "Document" also refers to any 

other data compilations from which information can be obtained, and translated, 

if necessary, by you through computers or detection devices into reasonably usable 

form.  The term "document(s)" also includes, but is not limited to, all duplicates, 

carbon copies or any other copies of original documents, including copies with 

handwritten notes, revisions or interlineations. 

6.  “Communication” means e-mail, SMS message, MMS message, fax, letter, social 

media post, instant message, recorded audio, or, recorded video. 

7. Terms in the singular shall be deemed to include the plural and terms in the plural 

shall be deemed to include the singular.  

8.  Use of feminine pronouns shall be deemed to include the masculine and neuter; 

use of masculine pronouns shall be deemed to include the feminine and neuter; 

and use of neuter pronouns shall be deemed to include the masculine and feminine. 

9. "Identify":  With respect to a document means set forth the following information, 

regardless of whether such document is in your possession, if known:  a general 

description thereof (e.g., letter, memorandum, report, etc.); a brief summary of its 
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contents, or a description of the subject matter it concerns; the name and address 

of the persons, if any, who drafted, prepared, compiled or signed it; and any other 

descriptive information necessary in order to describe it adequately in a subpoena 

duces tecum or in a motion or request for production thereof.  With regard to a 

person, the term "identify" means set forth the person's name, last known address 

and telephone number, occupation, last known address and telephone number of 

the person's place of employment, and a summary of the relevant knowledge 

possessed by such person. 

10. "And" and "or," as used herein, shall be construed disjunctively or conjunctively 

as necessary to bring within the scope of these interrogatories or requests any 

information that might otherwise be construed to be outside their scope.  

11. "Evidencing" and or "relating to," as used herein, mean and include, in whole or 

in part, referring to, with respect to, concerning, connected with, commenting on, 

responding to, showing, describing, analyzing, reflecting and constituting.  

12. If any document requested formerly was in your possession or subject to your 

control but no longer is in your possession or subject to your control, state when 

and what disposition was made of the document or documents. 

13. The term "occurrence" means the incident complained out in the Plaintiff's 

complaint. 

14. If you assert the attorney-client privilege, work-product doctrine, or other privilege 

or exclusion as to any document requested by any of the following specific 

interrogatories or requests, please identify the document in sufficient detail to 

permit the Court to reach a determination in the event of a Motion to Compel. 

15. When the terms: Jacuzzi Walk-In Bathtub, Jacuzzi Tub, Walk-In Tub, Walk-In 

Bathtub or similarly phrased words are used, the Plaintiffs mean the 5229 Walk-

in Bathtub Series or the bathtub that was utilized by Sherry Cunnison. 

The above definitions and instructions are incorporated herein by reference and should be 

utilized in responding to the following requests. 
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UNLESS OTHERWISE NOTED, THE DOCUMENTS, RECORDS, AND DATA 

REQUESTED ARE THOSE THAT APPLY TO AND/OR COVER ANY PART OF THE 

TIME PERIOD FROM JANUARY 1, 2008, TO THE DATE OF YOUR RESPONSE.   

DOCUMENTS TO BE PRODUCED 

REQUEST NO. 132. Please produce all documents reflecting that you provided, offered, or sold, 

bathmats to customers of any and all Jacuzzi walk-in tub produced from January 1, 2008 to 

present. 

REQUEST NO. 133. Please produce all documents reflecting items, including bathmats or other 

accessories or product modifications like Kahuna grip, LX07000, Cajun grip, etc., that you sold 

or provided or are aware were sold, provided, offered or marketed to customers using any/all 

Jacuzzi walk-in tub products. 

REQUEST NO. 134. Please produce all customer satisfaction surveys (front and back) left with 

customers to fill out from January 1, 2008 to present, regardless of content of survey. 

REQUEST NO. 135. Please produce all customer satisfaction cards (front and back) left with 

customers to fill out from January 1, 2008 to present, regardless of content of survey. 

 DATED THIS 26th day of July, 2019.   

 RICHARD HARRIS LAW FIRM 

 

 /s/ Benjamin P. Cloward  
 BENJAMIN P. CLOWARD, ESQ. 

 Nevada Bar No. 11087 

 801 South Fourth Street 

 Las Vegas, Nevada 89101 

 Attorney for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), the amendment to EDCR 7.26, and Administrative Order 14-2, I 

hereby certify that on this 28th  day of July, 2019, I caused to be served a true copy of the 

foregoing, PLAINTIFF ROBERT ANSARA’S SIXTH SET OF REQUESTS FOR 

PRODUCTION OF DOCUMENTS TO DEFENDANT, FIRST STREET FOR BOOMERS 

& BEYOND, INC. as follows: 

□ U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 

prepaid and addressed as listed below; and/or 

□ Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 

number(s) shown below; and/or 

■ Electronic Service — in accordance with Administrative Order 14-2 and Rule 9 of 

the Nevada Electronic Filing and Conversion Rules (N.E.F.C.R.). 

 
Meghan M. Goodwin, Esq. 

Philip Goodhart, Esq. 

Thorndal Armstrong Delk Balkenbush & Eisinger 

1100 East Bridger Ave. 

Las Vegas, NV 89101-5315 

Telephone: 702-366-0622 

Fax: 702-366-0327 

E-mail: MMG@thorndal.com  

E-mail:  png@thorndal.com  

Mail to: 

P.O. Box 2070 

Las Vegas, NV 89125-2070 

Attorneys for Defendants/Cross-Defendants Firststreet for 

Boomers and Beyond, Inc. and Aithr Dealer, Inc. 

 

Vaughn A. Crawford, Esq. 

Joshua D. Cools, Esq. 

SNELL & WILMER LLP 

3883 Howard Hughes Pkwy.,  

Suite 1100 

Las Vegas, NV 89159 

Telephone: 702-784-5200 

Fax: 702-784-5252 

E-mail: jcools@swlaw.com  

 

D. Lee Roberts, Esq. 

Brittany M. Llewellyn, Esq. 

Weinberg, Wheeler, Hudgins, Gunn & 

Dial, LLC 

6385 S. Rainbow Blvd., Suite 400 

Las Vegas, Nevada 89118 

Fax:  702.938.3864 

E-mail:  lroberts@wwhgd.com 

E-mail:  bllewellyn@wwhgd.com  

 

Attorneys for Defendant/Cross-

Defendant, Jacuzzi, Inc. dba Jacuzzi 

Luxury Bath 

 

     /s/ Nicole M. Griffin      

     An employee of RICHARD HARRIS LAW FIRM 
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From: JerrodB utler[m a ilto:jbutler@ guildqua lity.com ]
Sent: Thursda y,Ma rch 19 ,20154:54PM
To: D A VE MO DEN A ; N orm Murdock;todd.stout@ a ihrem odelers.com ;nick.fa w kes@ a ihrem odelers.com ;SIMO N A RO B ERTSO N
Subject: [Cuda Ma ilTa gged]G uildQ ua lityFollow up
Importance: Low

Dave/Todd/Norm/Simona,

Thank you for your time this morning. First, here's the recording of the call/meeting so that you can share with any others on your team. Attached is
the spreadsheet that you can use as a guideline for your export of 100 recent installs for our trial.

The survey I generally provide as a starting point is at the link below:

http://gq20.guildquality.com/surveys/_sg.php?_t=cs&_k=VIEW3848&mid=619

I'd like to see your current survey and get your feedback on the final questions we'll use. Once the list is complete, please send it back my along with
a high-res logo that I'll have included on the mailers and a list of those on your team who should receive/have access to the feedback (full names &
emails).

Should you have any outstanding questions, please don't hesitate to contact me direct. We look forward to bringing you results!

Best Regards,
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2

Jerrod Butler
(404) 961-6134 -- Direct
(706) 207-4015 -- Mobile
www.guildquality.com
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EIGHTH JUDICIAL DISTRICT COURT

CIVIL/CRIMINAL DIVISION

CLARK COUNTY, NEVADA

ROBERT ANSARA, et al, ) CASE NO. A-16-731244
)

       Plaintiffs, ) DEPT. NO. II
 )
                  vs. )

)
FIRST STREET FOR BOOMERS )
& BEYOND, INC., et al, )

)    
       Defendants. )     
                                                                       )
  

BEFORE THE HONORABLE BONNIE BULLA, DISCOVERY COMMISSIONER
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LAS VEGAS, NEVADA, WEDNESDAY, SEPTEMBER 19, 2018, 10:04 A.M.

* * * * *

DISCOVERY COMMISSIONER:  Ansara.

MR. CLOWARD:  Good morning, Your Honor.

DISCOVERY COMMISSIONER:  Good morning.  Everyone state their

appearances for the record, please.

MR. CLOWARD:  Ben Cloward for the plaintiff.

MR. COOLS:  Joshua Cools for defendant Jacuzzi, Inc.

MS. GOODWIN:  Meghan Goodwin on behalf of defendant First Street   

and AITHR.

DISCOVERY COMMISSIONER:  So what I have is defendant’s motion for 

a protective order and then I did receive the opposition late yesterday, which I’ve

reviewed in part.  And I don’t know if you were able to reach any agreement at all 

on some of the issues that you have apparently not been able to resolve.  Here’s

what I’m really concerned about, is that we don’t get too far afield, but that the

information that I think that the plaintif f really would like to have is made available  

to them.  I know -- and I appreciate the opposition and the chart that was put

together on the different claims where the information was produced following the

last hearing, so that was helpful.  I think with regard to -- and I’m not sure how you

want to start in tackling some of the discovery, but I’d like to talk a little bit about

Request No. 39 and 40.

MR. CLOWARD:  You got it, Judge.

DISCOVERY COMMISSIONER:  Let’s see, I’m not sure I’m right on that.    

I apologize, I think -- No, I’m sorry, it’s Request No. 17, the forensic hard drives of
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the two employees.  I think what I was looking for specifically from last time as it

relates to Request No. 17 was a motion on why the forensic analysis -- 

MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  -- of the records was relevant.  I think       

I have a better understanding of that now based on the subsequent production that

took place.  But what I would like both sides to do is to contact an expert in the field

and give me a cost of what it would take.  I’m not really excited about mirroring hard

drives because I think we run into too much difficulty, but what I am considering is  

a forensic analysis of the computers to do the search terms that the plaintiff had

previously requested so that we make sure that there are no additional incidents or

documents that would be relative -- or relevant to this case.  But I’d like both sides 

to put together a proposal, so then I can make a reasoned decision -- 

MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  -- on who should be doing it and what the

scope of the forensic inquiry would be.  I think as I understand the plaintif f -- 

MR. CLOWARD:  May I sit down, Your Honor?

DISCOVERY COMMISSIONER:  Yes.  Everybody can have a seat.

MR. CLOWARD:  Thank you.

DISCOVERY COMMISSIONER:  I think as I understand the plaintiff, the

real concern is do we have all the incident reports or complaints or problems related

to this tub and have they been produced.  

MR. CLOWARD:  Correct.

DISCOVERY COMMISSIONER:  And, defense counsel, I am not faulting

you, so I don’t want you to take this as a personal affront, but I do think that there is
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a good faith basis for making the argument that they don’t have everything because

of how the information was produced, or they may or may not have everything,

depending on what’s in the computer and how it was stored and who did what to

address the issues.

MR. CLOWARD:  Your Honor, may I just briefly?

DISCOVERY COMMISSIONER:  Yes.

MR. CLOWARD:  We never, ever thought that Mr. Cools or his firm -- we

have a great relationship, Mr. Cools has always been very, very good to work with,

and any intimation at all that we’ve inferred that it’s him or his firm, we have not tried

to make that at all because we’ve never felt that that was the case at all.

DISCOVERY COMMISSIONER:  That’s why I want both sides to put

together a proposal.

MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  And maybe you can even work together 

on it.  I just want to know -- I mean, I might be willing to let you spend up to $5,000

or 7,500, depending on how extensive the search has to be, to have an independent

forensic guy or gal come in and look at the computer and tell us I did these search

terms.  I think we’re going to have to get better search terms and parameters

because I think I do agree with defense counsel if we just do slip, fall, elderly,

overweight, we’re going to have to put some additional parameters in place, and

that’s what I’d like you to work on.

MR. CLOWARD:  Okay.

DISCOVERY COMMISSIONER:  I mean, this tub has to be somehow

defined within that subset of categories.  Having said that, I was really surprised,     
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I guess, at the number of incidents.  I mean, it sounds like it isn’t that many, but

eleven and the extent of some the injuries and what happened, I’m not saying it’s

identical to this one, but that’s not a reasonable basis f or not disclosing.

MR. CLOWARD:  Yeah.

DISCOVERY COMMISSIONER:  The truth of the matter is there were

problems with this tub and it caused injury.  Maybe not in the exact way that the

injury occurred here, but there were enough issues that might suggest, hey, we have

a problem.  So that’s what concerns me and until we had the last hearing we didn’t

have the production of that information.

MR. CLOWARD:  Yeah.  In fairness to counsel, I have spoken to one of the

claimants.  I found the name of one of the claimants and spoke to the son of that

claimant and the information that I received from him was that they provided a whole

bunch of information to Jacuzzi, and none of that’s been produced.  So that’s a

whole another reason -- you know, that will be information that, you know, we hope

to go and depose him so that they have equal access to that information.  But I’m

not trying to create an issue, I’m not trying to harass them.  I have a good faith belief

and basis for what I’m trying to pursue, Your Honor.

DISCOVERY COMMISSIONER:  Well, the products liability cases are

complex and they’re difficult.  And as you point out, the person that has the

information is on the defense side.

MR. CLOWARD:  Yeah.

DISCOVERY COMMISSIONER:  So you are relying on them to give you

this information.  And I am concerned, I want to make sure it’s all disclosed. 

Whether or not it ultimately plays a role in terms of supporting or denying liability,     
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I don’t know.

MR. CLOWARD:  Sure.

MR. COOLS:  Your Honor, if I could just -- the issue that I see, one of  the

main issues with these requests is that there’s kind of a -- I don’t know that it’s

intentional, but there’s this false premise that Jacuzzi has made representations

about subsequent incidents throughout this litigation.  That is just not true.  You  

can see from the meet and confer letter that is attached to my affidavit, you know,

Mr. Cloward and I’s meet and confer in February of this year in which Jacuzzi     

had agreed to produce -- to do that search with those terms for prior incidents,     

not subsequent incidents.  

So while he can go through the subsequent incidents and say, yeah,

these terms show up, but that was never the agreement that that’s what we were

going to search.  And he never -- he never made it apparent to me that that was     

a sufficient -- he never met and conferred over production of subsequent incidents. 

So to say that these should have been produced earlier, when the agreement

between the parties that we were going to produce prior incidents and the fact that

now these subsequent incidents have been produced, there’s a big leap there that

just isn’t warranted.  

And I understand your desire to make sure that they have all of the

information, but, you know, as you see from the list of those terms -- you know, this

is a bathtub company.  There are -- you know, if you’re searching the term tub or 

slip or a handful of these terms, it’s going to, I mean -- 

DISCOVERY COMMISSIONER:  We have to somehow define the

parameters of the search to the tub at issue or a similar type of tub, but really the
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products liability case, I guess the design is one of the issues.  But it’s not just what

happened before this event, it’s actually, you know, what is relevant to the design  

of the product that it could also be what occurs after the event.

MR. COOLS:  Certainly.  But the admissibility of those is on a different

basis.

DISCOVERY COMMISSIONER:  Absolutely.  I agree with that.

MR. COOLS:  So my point, Your Honor, is that that’s what we did.  We

searched not only this tub but other walk-in tubs for anything prior to this incident

using those search terms and there’s nothing related -- no personal injuries related

to plaintiff’s claim.

DISCOVERY COMMISSIONER:  Okay.

MR. COOLS:  So I guess it seems very vague to me to say, you know, do

the forensic analysis -- of whose computer?  I mean, he lists Mr. Dominguez and 

Mr. Demeritt.  Mr. Dominguez wasn’t involved in this.  He’s a 30(b)(6) designated  

on other topics and is the Director of Engineering but does not have anything to do

with customer complaints.  Mr. Demeritt is the Director of Risk Management and a

vice-president of Jacuzzi, Inc., but he is not the person that reviewed those.  It was

counsel.  You know, I’ve seen the spreadsheet that was generated.  It was Jacuzzi’s

internal counsel that actually reviewed the claims.

DISCOVERY COMMISSIONER:  So in the ordinary course of business,

where does the complaint go?  If there is a complaint that’s made on a tub, I slip 

and fall in the tub and I get wedged between the door and I can’t get out of it

because of the way the tub is designed and I get injured, where do I make my

complaint?
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MR. COOLS:  Well, the complaints would go into Jacuzzi’s call center -- 

DISCOVERY COMMISSIONER:  Okay.

MR. COOLS:  -- and then, you know, stored in whatever particular -- 

DISCOVERY COMMISSIONER:  So can we look at one of the computers 

in the call center?  Is there a main computer there that would have -- that somebody

could actually look at what’s saved in that computer for complaints?

MR. COOLS:  I can get that information.  That is not something that was

asked of the 30(b)(6) at his deposition, to explain how those -- the process for those

calls or what was done with them when they came in.

DISCOVERY COMMISSIONER:  So that seems to me a logical place to

start if we have to figure out which computers to look at.  And it seems to me in the

ordinary course of business we’re looking at the call-in center computers or whoever

is taking the initial claim as part of the ordinary course of business before it gets to

the lawyer.  The lawyer is a different issue and we’ll have to talk about that in a

minute.  But I think that for now we have to have some way of searching the initial

claims that were made or reported to Jacuzzi that were documented in the computer

system.  Now, it’s possible if you go back to that computer system, you, without the

assistance of an I.T. person, although I would probably have one do it, just search

and find out what’s on there.  And I think we need to put them in a particular time

frame and I think I had actually done that at the last hearing.

MR. COOLS:  2008 to the present is what you previously indicated.

DISCOVERY COMMISSIONER:  Okay.  So can we use that time frame 

and find out in searching the computers in the call center or a call center computer? 

And again, I don’t know how you’re linked or your systems are linked, but I would
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think there would be one main computer, a mainframe or some -- you know -- 

MR. COOLS:  At some -- 

DISCOVERY COMMISSIONER:  -- some host computer that all of these

calls would be saved in or, you know, records would be saved.

MR.  COOLS:  Sure.  To the -- and I don’t have an exact answer.  I know

that at some point it was even just paper documents that were kept and then if there

was something that warranted opening a claim, then a claim was opened.

DISCOVERY COMMISSIONER:  Where they scan the paper documents in?

MR. COOLS:  But I don’t know the status.  I know that that was part of what

was reviewed initially when we did the initial review based on the meet and confer

with Mr. Cloward.

DISCOVERY COMMISSIONER:  How long do they keep the paper

documents for?

MR. COOLS:  I don’t -- I mean, obviously they wouldn’t have destroyed

anything since this litigation, but I don’t know what the normal -- 

DISCOVERY COMMISSIONER:  Don’t know if we can go back to ‘08?

MR. COOLS:  Yeah.  Right.

DISCOVERY COMMISSIONER:  Well, see what you have.  

MR. COOLS:  Okay.

DISCOVERY COMMISSIONER:  And report it to Mr. Cloward so he has     

a better understanding.  For now I’m going to protect Request to Produce No. 17,

but with the idea that alternative relief will be provided in that the defendant will 

work to isolate what computer or computers were used to take complaints over the

phone or document complaints as they came in to the company.  And we need to   
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do a search of all those complaints from 2008 to the present, to the extent that they

exist, and that would include both documents on computers as well as any hard

copies that were maintained separately of letters, letter complaints or whatever else

you have.  I mean, what your client needs to understand, defense counsel, is it’s

their knowledge that becomes relevant, what they knew about this particular product

prior to the fall.

MR. COOLS:  Right.

DISCOVERY COMMISSIONER:  And so we don’t know the answer to that

right now.  A lot of what we have, as you indicate, the incidents were after the fall. 

So we don’t know with any certainty exactly what specific knowledge was known

before the fall.  And I usually have this with me and I don’t, when did this fall actually

take place?  February 14th -- or February 19th of 2014.  Okay.  So we don’t know

from like ‘08 to ‘14 -- 

MR. COOLS:  Well, we’ve run that.  We have searched that and it’s

Jacuzzi’s position that there are none.  

DISCOVERY COMMISSIONER:  Oh, okay.

MR. COOLS:  So, I mean, that is our representation in discovery responses

and to counsel.  So I understand that you’re saying that that may not be enough,  

but -- 

DISCOVERY COMMISSIONER:  Well, I’m saying I don’t know because 

one of the things -- it may be correct, but I think what is concerning to me is what

occurs in the regular course of business.  Where does a complaint get filed or

made?  To whom it gets made, have we searched those computers, those call in  

or intake computers to make sure that we’ve gotten all the information off that might

10
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be relevant.  And that’s something that I am going to require the defendant to  

follow up on.

Then when I get to Request No. 24, 25, 41, 42 and 43, which were

basically grouped together as well, I think part of the concern was it was overly-

broad.  I think we need to limit them, those requests to this particular tub, 2008      

to the present.  And I think I had already defined serious bodily injury or wrongful

death.  I think instead of putting the serious in front of it I’m just going to say bodily

injury or wrongful death.  I think somebody broke a toe or something.

MR. CLOWARD:  Yeah.

DISCOVERY COMMISSIONER:  I mean, I think that’s something that 

would have been or should have been disclosed and it was now disclosed.  It’s       

a subsequent accident, though, it’s not a previous one.

MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  But I think to the extent that somebody

had an injury in one of these tubs and/or wrongful death, I think that’s your

parameter.  And the time frame is from 2008 to the present.  So with those two

conditions in place, I think if you need to you need to supplement Request to

Produce 24, 25, 41, 42 and 43.

MR. COOLS:  To be clear, Your Honor, are you -- I mean, the information

about the individuals involved in this, it would be our position that that’s private

information that should not be disclosed.

DISCOVERY COMMISSIONER:  If you’re making a call-in complaint,           

I don’t think you have any expectation of privacy of your name and your information. 

I’m happy to put it under a Rule 26(c) protective order.
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MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  And that way it needs to be protected

within the confines of the litigation, but no redaction.  That information needs to be

disclosed.  

MR. CLOWARD:  So, could we -- 

DISCOVERY COMMISSIONER:  If there are 100 people prior to this

incident that had injuries in this tub that turn out to be reported in com plaints that

were not disclosed, Commissioner Bulla is not going to be happy.

MR. COOLS:  Sure.  I understand.

DISCOVERY COMMISSIONER:  I’m just going to say that so there’s no

misunderstanding of where I’m coming from.

MR. CLOWARD:  Could we just get the eleven that have been already

produced to be in unredacted form?  Because none of those had the forms -- or 

had the names.

DISCOVERY COMMISSIONER:  Is that before me in one of the requests

today, do you think?

MR. CLOWARD:  Well, they were -- I would -- 

DISCOVERY COMMISSIONER:  They should be unredacted except for

Social Security numbers or -- 

MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  You know, the problem is, again, I would

put that under a protective order -- 

MR. CLOWARD:  And we’re happy to do that.

DISCOVERY COMMISSIONER:  -- so it could not be, you know, put in a

12
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public document.  It would be maintained privileged and confidential until such time

as otherwise ordered by the district court judge.  And then I’m fine with unredacted

incident reports.  Again, I think part of my viewpoint is that somebody making a

complaint doesn’t have an expectation of privacy.

MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  They expect the company to follow up  

on their complaint.

MR. CLOWARD:  Okay, thank you.

DISCOVERY COMMISSIONER:  So, yes, the answer is yes, you may have

the unredacted version, except I will allow the defendant to maintain redaction of

Social Security numbers -- 

MR. CLOWARD:  Certainly.

DISCOVERY COMMISSIONER:  -- or any other personal identifying

information in that regard.  But the name and the address and the phone number  

or anything else should be disclosed to the plaintif f and we’ll put it under a 26(c)

protective order.  And obviously if you feel differently about that, you’re welcome to

object to the district court judge, but I think that’s reasonable because you have to

be able to follow up.

MR. CLOWARD:  Thank you.

DISCOVERY COMMISSIONER:  All right.  So I’ve dealt with 17, which    

I’m protecting for now but I’m providing that alternative relief.  

Requests 24 to 43, some of these requests do have time frames in

them.  I’ll leave those alone.  But for the ones that don’t, it’s 2008 to the present  

and it’s where there is wrongful death or bodily injury.  So with those parameters    
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in place, I do expect supplements to the extent there are any.  

Request to Produce 26, 27 and 36, I understand that sim ilar requests

have already been answered.  Fortunately we live in the computer era; cut and

paste to answer them, even if it’s the same answer.  

Request to Produce No. 39 and 40, I think to me there’s not a big

difference between post-incident protocols, post-incident root cause analysis and

subsequent remedial measures.  I mean, I think that’s what it is.  But to the extent

that there’s some concern that it might involve lawyer analysis or something to that

extent, I would say disclose your subsequent remedial measures on this particular

tub.

MR. COOLS:  Well, there are no subsequent remedial measures in terms 

of the design.  I mean, the design of the tub is the same.  The labels, warnings are

the same.

DISCOVERY COMMISSIONER:  Did you all do anything differently?  Did

you change a warning?

MR. COOLS:  I don’t believe so.

MR. CLOWARD:  Your Honor -- 

MR. COOLS:  But my point was that, you know, subsequent remedial

measures are relevant for product liability cases to show feasibility of a change.  

So, you know -- 

DISCOVERY COMMISSIONER:  They can be relevant in negligence cases,

too.

MR. COOLS:  Sure.  But there’s nothing here that would suggest, you

know, that that has any relevance to anything that they did in terms of an analysis

14
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afterwards.  If it didn’t result in a subsequent remedial measure, it hasn’t any 

bearing on the plaintiff’s case whatsoever.

DISCOVERY COMMISSIONER:  Then how would it be privileged?

MR. COOLS:  It’s just not relevant.

DISCOVERY COMMISSIONER:  It’s not relevant that they discussed the

incident or they came up with a protocol or -- 

MR. COOLS:  If it’s not -- 

DISCOVERY COMMISSIONER:  -- made some policy change as a result? 

It could be a policy change.  It doesn’t even have to be necessarily with the product. 

It could be a policy change.

MR. CLOWARD:  And, Your Honor, I didn’t mean to cut anyone off earlier. 

Our understanding is that they actually did implement a 9-1-1 alert system after that

nobody else has had.  Some of the incident reports, the lady calls in and says, you

know, the 9-1-1 alert system that they talked about wouldn’t have helped me in this

situation because I, you know, fell down.  So we do believe that there have been

things that have been changed, and we’d like to know in addition to that what else

was done.

DISCOVERY COMMISSIONER:  So why don’t we do this.  I’m going to

protect 39 and 40 right now as written.  Can you send out another request for

production of documents that deal both with that 9-1-1 alert system as well as --  

just call it subsequent remedial measures or changes -- 

MR. CLOWARD:  Okay.

DISCOVERY COMMISSIONER:  -- and let him answer those requests for

production.  I think the problem with some of this is they have in-house counsel,   
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so it’s possible that this falls into the realm of attorney-client or work product.

MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  And I just -- I don’t know the answer to

that.  But I also think it would be better to try to really focus on what you know,     

the information you know.  So have them produce information on this 9-1-1 new

protocol.

MR. CLOWARD:  You got it, Judge.  Thank you.

DISCOVERY COMMISSIONER:  And re-write or send another request on

subsequent remedial measures.

MR. CLOWARD:  You got it.

DISCOVERY COMMISSIONER:  Okay.  And then on No. 46, these are the

photos of the tub.  And I know I didn’t sanction the party.  That’s not the question. 

But what they want is all documents to show any efforts you made to preserve or

protect.  I’m not sure if you’re asking for the records retention policies or what the

investigative policies are; what type of photographs have to be taken with the

investigative policies.  It almost seems to me that 46 could be re-written as a topic

area in a 30(b)(6) deposition.

MR. CLOWARD:  Okay, fair enough.

DISCOVERY COMMISSIONER:  I think I would do that -- 

MR. CLOWARD:  Fair enough, Judge.

DISCOVERY COMMISSIONER:  -- because I think I know what you’re

looking for.  I think you’ll get it more efficiently in a 30(b)(6) deposition.

MR. COOLS:  Your Honor, they already know that the only photos that    

we have are those taken by counsel, which was the subject of the previous motion

16

PA0660



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

in front of you.

DISCOVERY COMMISSIONER:  I think they’re looking for your policies 

and procedures on records retention and investigation, but I think that that could be

easily formatted in terms of a 30(b)(6) deposition topic.  So I think that’s -- or if  you

are really looking for the policies and procedures, Mr. Cloward, can you send out

separate requests for production for both of those?

MR. CLOWARD:  I can rewrite that, Your Honor.

DISCOVERY COMMISSIONER:  All right.  So working our way backwards,

then, I think I’ve dealt with quite a bit of the outstanding discovery.  I think what        

I have not dealt with yet is what deals with the lawyer, and that’s Request 11, 12, 

13, 14, 15 and 16.  I think, again, the distinction is what’s done in your ordinary

course of business versus what is legally related.  And to me, all of these really fall

into the category of wanting to know what the records retention policies are, what

the investigative policies are.  I think some of these topics are perfect for a 30(b)(6)

deposition.

MR. CLOWARD:  Yeah.  And that was part of the reason what we brought 

-- that we filed this was that we asked those questions of William Demeritt.  We

said, hey, you know, what did you do, what kind of documents did you get?  And  

his answer was basically I don’t know; I know that it was voluminous but what they

contained and what they were, I don’t know, I passed them on to Ron Templer.  

So we did try to inquire through the 30(b)(6) and we did have a topic on that issue,

but his response was kind of like I don’t know.  And so that’s why we sent out the

additional requests, based on his testimony.  And that’s why we also set the

depositions of the other three folks.

17

PA0661



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. COOLS:  Your Honor, but that’s as to prior incidents, not what you’re

talking about, what are the policies and procedures.  Those questions were not

asked.  And -- 

DISCOVERY COMMISSIONER:  I think what I’d like to do just for now,

because I think I understand what the information is that’s being desired, but I think

it could be done either in a second 30(b)(6) deposition, which I would permit -- 

MR. CLOWARD:  Okay.

DISCOVERY COMMISSIONER:  -- as it relates to policies and procedures

of, you know, investigating claims and/or retaining -- 

MR. COOLS:  I believe that was already a topic in their deposition that they

already took and they just didn’t ask those questions.  

DISCOVERY COMMISSIONER:  Well -- 

MR. CLOWARD:  Your Honor, we did ask the questions but his response

was ultimately I don’t know; I gave a voluminous group of documents to Ron

Templer.

MR. COOLS:  That’s not about the policies and procedures, that’s about

what did you discover when you tried to look for prior incidents with these tubs.

DISCOVERY COMMISSIONER:  So I think what needs to happen is maybe

some follow up.  I’m going to protect 11, 12, 13, 14, 15 and 16 for now.  I’ve given

some alternative relief in that we are already going to check the intake computers,   

I hope, for the complaints that happened, using some search terms or protocol.  But

I also think maybe another 30(b)(6) deposition on, you know, what are the policies

and procedures for investigating a claim?  What do you do?  What is your records

retention policy?  How do you handle that?  When information comes in on a claim,
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what happens to it, where does it go?  But I’m really not willing to do more than that. 

If you want to ask separate requests for production of documents for the records

retention policies or the investigation of a claim policies and procedures, that’s fine. 

Send new requests for production on those issues.  But right now what my concern

is with any communications is it necessarily may involve work product and/or

attorney client privilege, as I understand the way these are written.  So I’m -- 

MR. COOLS:  And we’ve already produced a privilege log for all prelitigation

communications regarding this claim.  So the only thing left is specifically, you know,

litigation communications.

DISCOVERY COMMISSIONER:  Okay.  So for now I’m going to protect any

further response, with the understanding that I am recommending some alternative

relief in that we either do a second 30(b)(6) deposition regarding, you know, how is

a complaint made, how does it get processed in the ordinary course of business,

what do you do?  You know, what do you do in terms of an investigation; what are

the policies and procedures?  What is your records retention policy and procedure? 

You know, and then you can ask in relation to the photographs in this case if --   

you know, if that is an issue.  But that’s what I think needs to happen here.

In terms of the depositions that are set currently, I am going to protect

the deposition of the corporate counsel, which I believe is -- 

MR. CLOWARD:  Ron Templer.

DISCOVERY COMMISSIONER:  I’m sorry?

MR. CLOWARD:  Ron Templer.

DISCOVERY COMMISSIONER:  Ron Templer.  Well, who do we have left

to depose?  Is that -- I’m sorry.
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MR. COOLS:  They depose seven individuals over the next two days.  Four

of them are prior Jacuzzi employees.  I don’t know if counsel served them.

DISCOVERY COMMISSIONER:  Which ones are you moving for protection

on?  Let me ask that.

MR. COOLS:  Just the three current employees.  Jess Castillo -- 

DISCOVERY COMMISSIONER:  Give me their names.

MR. COOLS:  Jess Castillo, Curt Bachmeyer and Regina Reyes.

DISCOVERY COMMISSIONER:  Okay.  And who’s the lawyer?

MR. COOLS:  Ron Templer is the lawyer.

DISCOVERY COMMISSIONER:  Okay, so these three are not lawyers.

MR. COOLS:  They’re not.

DISCOVERY COMMISSIONER:  Why are you moving to protect them?

MR. COOLS:  Because their involvement in the litigation was only doing the

search at the direction of counsel.  They don’t have any knowledge about the claim,

other than what they did for counsel at, you know, my direction, essentially.  And   

so I think it would be a waste of everyone’s time to even have these depositions.

DISCOVERY COMMISSIONER:  So I’m going to grant protection but

without prejudice to the plaintiff renewing the deposition request, depending on 

what we find out in terms of the intake of different claims.  And then I think we need

to have somebody search -- you know, my thought was to have an independent I.T.

person do the searching -- 

MR. CLOWARD:  Sure.

DISCOVERY COMMISSIONER:  -- on the computer and let’s wait and      

see what they find.  If they don’t find anything else, if this is it, then I don’t think the

20

PA0664



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

depositions of these three individuals are necessary.  If they do find more information,

then we’ll cross that bridge when we come to it.

MR. CLOWARD:  Okay.  And just, Your Honor, I wanted to explain just

briefly why I wanted to depose these folks.  We asked Bill Demeritt during the

deposition, you know, what was done to search for these documents?  And he said

Ron Templer instructed me to ask these three folks to search for these things. This

person, this person, this person.  They all had different -- one was over I.T., one was

over warranty and so forth.  So they asked for that.  Bill Demeritt then got voluminous

documents on the search terms and passed those through to Ron Templer.  And we

asked Bill, well, tell me what the claims were; how many documents.  And he had  

no knowledge at all whatsoever, the 30(b)(6), about those.  

And so my attempt was to, well, okay, Mr. Demeritt, if you don’t have

information, if you can’t testify about these things, if you’re not prepared to testify

about these things pursuant to the Rule 30(b)(6) notice, then I’m going to depose the

folks that were instructed to do it and ask them what do those documents contain,

how many pages were there, how many incidents were there, what were the types  

of incidents?  Because as the Court just said, they have an obligation to testify  

about those things.  If he’s unable to testify about those things -- that was the whole

purpose of setting that deposition was to get testimony from somebody that does

know.  His position was I got the stack of stuff; I gave the stack of stuff.

DISCOVERY COMMISSIONER:  What was the stack of stuff?

MR. COOLS:  There’s a spreadsheet of claims with -- or hits, essentially,

with the terms.  Most of that with the bathtub company is warranty claims, so

involving leaks with the door or something breaking on the faucet.
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DISCOVERY COMMISSIONER:  How many pages?

MR. COOLS:  And I believe Mr. Demeritt even testified to that.

DISCOVERY COMMISSIONER:  How many pages is that spreadsheet?

MR. COOLS:  I don’t know, Your Honor.  

DISCOVERY COMMISSIONER:  All right.  Can you produce it for in camera

inspection, please?

MR. COOLS:  Sure.

DISCOVERY COMMISSIONER:  Because I take it that spreadsheet has

obviously not been given to plaintiff’s counsel.

MR. CLOWARD:  No, it has not.

DISCOVERY COMMISSIONER:  But it is a result of the searches that were

done by these three individuals?

MR. COOLS:  Yes.  And for the purpose of then determining if there was

anything -- any injury claims or any claims related to plaintiff’s claims in this case.

DISCOVERY COMMISSIONER:  So I’m going to grant protection of these

depositions for now, Mr. Cloward, but without prejudice to you moving to renew them

should it become necessary.  Let me review the in camera spreadsheet of all the

claims that they did find and see if -- and I have the eleven that have been produced,

plus your claim, plus the other subsequent case that apparently is in litigation.  So let

me take a look at the spreadsheet and see what’s on it and then we’ll go from there. 

But I’ll go ahead and protect those three depositions for now, but again, without

prejudice to the plaintiff renewing to take the depositions should   it be necessary.  

I would like to see what the additional computer searches yield from 

the computers that take the intake information.  I don’t know if they’re on the same
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set, I don’t know if they’re connected.  So I don’t know if in the prior search they

should have shown up anyway.  I don’t know the answer to those questions.  And     

I also want to make sure you double check to see, if you had any written complaints

that came in, where those are because I think that’s something that you need to take

a look at again with fresh eyes.  You know, 2008 to the present, was there a physical

injury involved or a wrongful death.

MR. CLOWARD:  And then did you want us to just get you a quote, I guess,

of an independent -- 

DISCOVERY COMMISSIONER:  Right.

MR. CLOWARD:  -- just by a supplement, by a letter?  How do you want

that information presented?

DISCOVERY COMMISSIONER:  I think we should do a supplement and 

file it with the Court and I’ll bring you back in a couple of weeks, maybe, and we  

can take a look at it.

MR. CLOWARD:  Okay.

DISCOVERY COMMISSIONER:  I’ll give you a couple of weeks.  I’ve got  

to give the defendant time to supplement some of the answers that I’ve ordered

supplemented.

MR. COOLS:  We actually haven’t even responded to this discovery yet

because we -- 

DISCOVERY COMMISSIONER:  Okay.

MR. COOLS:  -- filed the motion as soon as we got the request, so.

DISCOVERY COMMISSIONER:  Okay.  So what I did tell you, I hope you

can recall.  I don’t want to have to go back through all of it.  You need to supplement
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-- I think the ones that are just duplicative you just need to supplement those, even if

you give the same answers.  I’m protecting the three depositions for now.  I’m going

to look at your spreadsheet in camera.  I’m protecting Request to Produce 11, 12,

13, 14, 15 and 16 for now.  And then, again, I’m going to look at the in camera on 

the spreadsheets.  

We’re also going to get a quote on what it’s going to take -- and

defendant’s counsel, you’ll need to get one as well for somebody to go through

whatever the intake computers are -- and again, I don’t know if the whole system    

is networked or if they’re separate -- to do a computer search with terms that make

sense.  I think the terms that were given are a little bit concerning, but maybe you 

all can work together to try to provide some better parameters.  I think they’re okay. 

I just think we’ve got to deal with the tub or a similar design tub at issue.

Request to Produce No. 17, again, I’m protecting that for now but

we’ve got the alternative relief in searching the computers where initial complaints

would have been documented.  For No. 24, 25, 41, 42 and 43, you need to answer

those with the parameters of if there is not a date given in the request, it’s from 2008

to the present.  Any of the requests that involve wrongful death or serious bodily --

not serious, must bodily injury.  Bodily injury; wrongful death.  

Request 26, 27 and 36, you need to answer, even if it’s duplicative.  

39 and 40 are going to be rewritten to ask for the policies and procedures and

subsequent remedial measures.  And Request No. 46 is going to possibly be placed

in a separate 30(b)(6) deposition; a second one which I will allow as alternative

relief, and/or another request for production of documents that deal with the policies

and procedures at issue.  And I think I’ve covered everything, I hope.
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