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136 Nev., Advance Opinion 81 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

No. 80181 JACK PAUL BANKA, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent. 

Appeal from a judgment of conviction, pursuant to an Alford 

plea, of driving and/or being in actual physical control of a motor vehicle 

while under the influence of an intoxicating liquor or alcohol resulting in 

substantial bodily harm. Eighth Judicial District Court, Clark County; 

Carolyn Ellsworth, Judge. 

Reversed and remanded. 

Pariente Law Firm, P.C., and John Glenn Watkins and Michael D. Pariente, 
Las Vegas, 
for Appellant. 

Aaron D. Ford, Attorney General, Carson City; Steven B. Wolfson, District 
Attorney, Taleen R. Pandukht, Chief Deputy District Attorney, and Michael 
G. Giles, Deputy District Attorney, Clark County, 
for Respondent. 

BEFORE GIBBONS, STIGLICH and SILVER, JJ. 
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OPINION 

By the Court, STIGLICH, J.: 

In this appeal, we consider whether a defendant must be 

informed of the existence of a mandatory minimum fine in order to make a 

knowing, voluntary decision to enter a plea. Here, the defendant was 

informed that he faced a mandatory fine of up to $5,000, but not that the 

fine would be at least $2,000. Because a fine is a form of punishment, we 

conclude that a defendant must be informed of any mandatory minimum as 

well as maximum fine in order to be fully informed of the direct 

consequences of a plea. Therefore, the district court abused its discretion 

by denying appellant's presentence motion to withdraw his guilty plea. 

Accordingly, we reverse the judgment of conviction and remand for further 

proceedings consistent with this opinion. 

BACKGROUND 

In December 2016, a car driven by appellant Jack Banka struck 

another vehicle while on a public road, fracturing the sternum of the other 

vehicles passenger. Banka fled the scene until his vehicle stopped working. 

A blood draw administered within two hours of the original accident 

revealed Banka's blood-alcohol content to be 0.193. The State charged 

Banka under NRS 484C.110(1) and NRS 484C.430(1) with driving and/or 

being in actual physical control of a motor vehicle while under the influence 

of an intoxicating liquor or alcohol resulting in substantial bodily harm. 

Banka subsequently entered an Alford plea. In the written 

plea agreement, Banka acknowledged that he understood the consequences 

of the plea, including that he may be fined up to $5,000. During the district 

Worth Carolina v. Alford, 400 U.S. 25 (1970). 
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court's canvass of Banka, the court clarified that the fine was mandatory 

and reiterated that it was "up to five thousand," while also saying "because 

of the language of up to five thousand, I could do something much less than 

that obviously, but I have to . . impose a fine." 

Banka moved to withdraw his Alford plea before sentencing, 

arguing that he did not understand the consequences of his plea because he 

did not know the mandatory minimum fine for the offense was $2,000. The 

district court denied the motion on the ground that, since Banka was 

informed of a mandatory fine up to a maximum of $5,000, he was on notice 

for a fine of at least $2,000. 

At sentencing, the district court adjudged Banka guilty, and 

imposed a prison term of 48 to 120 months and a fine of $2,000 (plus other 

fees). Banka appeals, challenging the denial of the motion to withdraw his 

plea. 

DISCUSSION 

A defendant must be informed of any mandatory minimum fine before 
entering a plea 

Banka claims that the district court abused its discretion by 

denying his presentence motion to withdraw his guilty plea. Banka argues 

that he should have been permitted to withdraw his plea since he 

mistakenly believed the fine could be any amount up to $5,000, including a 

nominal sum. We agree. 

A presentence motion to withdraw a guilty plea may be granted 

"for any reason where permitting withdrawal would be fair and just." 

Stevenson v. State, 131 Nev. 598, 604, 354 P.3d 1277, 1281 (2015). To enter 

a knowing and voluntary plea, a defendant must have "a full understanding 

of . . . the direct consequences arising from a plea of guilty." Little v. 

Warden, 117 Nev. 845, 849, 34 P.3d 540, 543 (2001). "A consequence is 

3 
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deemed 'direct if it has 'a definite, immediate and largely automatic effect 

on the range of the defendant's punishment.'" Id. (quoting Torrey v. Estelle, 

842 F.2d 234, 236 (9th Cir. 1988) (internal quotation marks omitted)). A 

mandatory statutory fine is a direct consequence arising from a guilty plea 

because it is a form of punishment that has an immediate and automatic 

effect and the range is defined by the statute, and thus, a defendant is 

required to be informed of the statutory range of the fine. See Martinez v. 

State, 120 Nev. 200, 203, 88 P.3d 825, 827 (2004) (stating that criminal fines 

are pecuniary forms of punishment); see also White v. State, 99 Nev. 760, 

761, 670 P.2d 576, 577 (1983) (requiring that a defendant understand "the 

range of possible punishments that could flow from his plea"). Although a 

defendant does not necessarily need to be informed during the district 

court's plea canvass of the consequences of his or her plea, "it must 

affirmatively appear, somewhere in the record," that he or she was so 

informed. Skinner v. State, 113 Nev. 49, 50, 930 P.2d 748, 749 (1997); see 

also Little, 117 Nev. at 854-55, 34 P.3d at 546 (concluding that the district 

coures failure to inform the defendant of his ineligibility for parole is 

harmless error where the totality of the circumstances demonstrate that the 

defendant knew of his ineligibility). "Absent an abuse of discretion, the 

district court's decision regarding the validity of a guilty plea will not be 

reversed on appeal." Hubbard v. State, 110 Nev. 671, 675, 877 P.2d 519, 

521 (1994). 

The required fine for a violation of NRS 484C.430 is "not less 

than $2,000 nor more than $5,000," NRS 484C.430(1). Banka's guilty plea 

agreement failed to capture either of these statutory requirements. The 

agreement erroneously stated that he "may" (as opposed to must) be fined 

up to $5,000, thereby failing to inform Banka that the fine was mandatory, 

SUPREME COURT 
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and the agreement omitted entirely that there was also a statutory 

minimum fine amount of $2,000. During Banka's plea canvass, the district 

court clarified that he would be subject to a mandatory fine up to a 

maximum of $5,000, in addition to restitution. But the district court failed 

to apprise Banka that the mandatory fine penalty had a statutory minimum 

of $2,000. This failure to inform Banka of the statutory minimum fine 

amount was "compounded by the district court further commenting, 

couldU . . . because of the language of up to five thousand, I could do 

something much less than that obviously.  . . . .'" This comment suggested 

that while the court had to impose a fine, the fine could be a nominal one. 

The State counters that, since Banka was informed of a 

mandatory fine up to $5,000 and at sentencing received a lesser fine of 

$2,000, his plea was sufficiently knowing and voluntary. We disagree. The 

fact that an individual could have anticipated a potential punishment is not 

enough to ensure that a defendant is fully aware of the actual direct 

consequences of the plea. Every decision on whether to enter a guilty plea 

involves a weighing of risks by the defendant, and knowing the range of 

possible punishments is necessary for a defendant to determine whether he 

or she should instead proceed to trial. When a defendant believes a nominal 

fine is possible when, in fact, a substantial fine is required, he or she clearly 

does not know the actual range of punishment that could be imposed. See 

Little, 117 Nev. at 849, 34 P.3d at 543 (holding that a defendant did not 

plead with knowledge of the possible punishments when he was not 

informed that his sentence was not probationable, since "ineligibility for 

probation means . . . there is not even a remote possibility that the district 

court will exercise its discretion and suspend the execution of sentence"). 

Where there is a range of punishments—by fine or by imprisonment—the 

38



defendant must be informed of both the floor and ceiling of that range in 

order to make a knowing and voluntary decision. Because Banka was not 

informed of the mandatory minimum statutory fine, we conclude that the 

district court abused its discretion in denying Banka's presentence motion 

to withdraw his guilty plea. 

CONCLUSION 

Having concluded that the district court abused its discretion 

in denying Banka's presentence motion to withdraw his guilty plea, we 

reverse the judgment of conviction and remand for further proceedings 

consistent with this opinion.2  

AleLly.4.-0 , J. 
Stiglich 

We concur: 

LI:4.20  , J. 
Silver 

2In light of our reversal, we need not discuss Banka's remaining 
assignments of error. 
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MOT 
THE PARIENTE LAW FIRM, P.C.                                              
MICHAEL D. PARIENTE, ESQ. 
Nevada Bar No. 9469 
JOHN G. WATKINS, ESQ., OF COUNSEL 
Nevada Bar No. 1574 
3960 Howard Hughes Parkway, Suite 615 
Las Vegas, Nevada 89169 
(702) 966-5310 
Attorneys for Defendant 
 

EIGHTH JUDICIAL DISTRICT COURT 
 
 CLARK COUNTY, NEVADA 
 
STATE OF NEVADA, 

 Plaintiff, 

 vs. 

JACK BANKA,  

 Defendant 

  
 
 
Case No: C-18-333254-1 
 
Dept No: XXIII 
 

 
 

 
ANSWER TO THE STATE’S MOTION TO FILE THIRD AMENDED 

INFORMATION OR, IN THE ALTERNATIVE, TO STRIKE  
SECOND AMENDED INFORMATION 

 
COMES NOW Defendant, JACK BANKA, through his attorneys, MICHAEL D. 

PARIENTE, ESQUIRE., with JOHN G. WATKINS, ESQUIRE., Of Counsel, and 

Answers the State’s Motion.  

DATED this 18th day of February, 2021. 

 
______________________________ 
MICHAEL D. PARIENTE, ESQ. 
Nevada Bar No. 9469 
JOHN G. WATKINS, ESQ., OF COUNSEL 
Nevada Bar No. 1574 
3960 Howard Hughes Parkway, Suite 615 
Las Vegas, Nevada 89169 
(702) 966-5310 
Attorneys for Defendant 

 

Case Number: C-18-333254-1

Electronically Filed
2/18/2021 2:13 PM
Steven D. Grierson
CLERK OF THE COURT

57



 

   
2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

P
A

R
IE

N
T

E
 L

A
W

 F
IR

M
. 

P
.C

.  
3

9
6

0
 H

o
w

ar
d

 H
u

g
h

es
 P

kw
y.

, S
u

ite
 6

15
 

L
as

 V
eg

as
, N

V
 8

9
16

9
 

P
H

O
N

E
:  

(7
0

2
) 9

6
6

-5
3

10
  |

  F
A

X
:  

(7
0

2
) 9

5
3

-7
0

5
5

 
W

W
W

.P
A

R
IE

N
TE

LA
W

.C
O

M
 

 
STATEMENT OF THE CASE 

 Defendant JACK BANKA (“Banka”) was charged by complaint in Justice Court 

alleging: (1) DUI (NRS 484C.430) and (2) “Leaving the Scene” (NRS 484E.010). After a 

preliminary hearing, the State filed an Information in district court alleging the DUI 

offense only. The next day, without legal authority to do so, the State filed an Amended 

Information adding the “Leaving the Scene” charge. The State’s justification for filing 

the Amended Information in its Motion to the Court lack merit. See, fn.3, infra.  

 After Banka’s request to hire new counsel, Michael D. Pariente, Esq. and John 

G. Watkins, Esq. did not happen1, Banka entered into a plea agreement (contract) with 

the State to plead Alford to the DUI charge. The State agreed to dismiss the “leaving 

the scene” charge (and did so before Banka actually pled) and Banka entered his plea 

to the DUI charge. Banka fulfilled his part of the contract as he waived his 

constitutional rights, waived all appeals to issues occurring before his plea, and 

entered his Alford plea. The State never conditioned its dismissal of “Leaving the 

Scene” in the plea agreement. Banka’s plea was entered on the State’s Second 

Amended Information which was to contain only the DUI charge.2  

 Now, the State attempts to re-charge Banka with “Leaving the Scene” by filing a 

Third Amended Information.  

 

 
1. The district court conditioned Banka’s request to have new counsel on counsel being ready to proceed 
to trial in four (4) days. The district court’s condition could not be accomplished by new counsel. New 
counsel could not adequately and constitutionally defend Banka with only four (4) days preparation. 
Only after Banka pled to the DUI charge, did the district court allow new counsel.   
 
2. The State inadvertently included the “Leaving the Scene” charge in the Second Amended Information 
and on the State’s own request had the charge removed by interlineation. See, Plea Transcript, p.4, ls.1-
6.  
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SUMMARY OF ARGUMENT 

 The State’s entire Motion is nothing but an attempt to re-charge Banka with 

“Leaving the Scene” even though that charge was dismissed by the State, the statute of 

limitation period has run on that charge, and Banka fulfilled his obligation under the 

plea agreement. None of the State’s attempts are supported by legal precedent and 

must be denied.  

 The State’s request to file a Third Amended Information ignores and violates NRS 

173.095, the law controlling amendments of informations. The Third Amended 

Information broadens the charge set forth in the Second Amended Information (only 

contained the DUI charge) by adding the “Leaving the Scene” charge. Therefore, the 

State’s request to amend must be denied on the ground that the amendment violates 

NRS 173.095(1). It should be noted that the State never mentioned NRS 173.095 

in its Motion.  

 None of the reasons offered by the State allows the amendment. NRS 173.095 is 

the only law controlling when amendments of indictments or informations are allowed. 

Again, the filing of the Third Amended Information is a clear violation of NRS 173.095. 

 Contrary to the State’s belief, an amendment of an information can trigger a 

statute of limitations violation. See, Benitez, infra. It is uncontroverted that the statute 

of limitations period has run on the “Leaving the Scene” charge.  

 There is no authority presented by the State allowing its request to strike the 

Second Amended Information. Without legal support and cogent argument, this Court, 

as does the Nevada Supreme Court, should ignore the State’s request. See, Maresca, 

infra.  
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 Lastly, if the Amended Information was allowed to be resurrected (with no 

authority for this however), Banka is moving to strike the Second Amended 

Information as a fugitive document filed in violation of NRS 173.035(4) and NRS 

173.095(3).  

 Therefore, this Court must deny the State’s request to file a Third Amended 

Information and its alternative request to strike the Second Amended Information.  

I 
 

LAW AND ARGUMENT 
 

A. 

THE STATE’S REQUEST TO FILE A THIRD AMENDED INFORMATION 
MUST BE DENIED BECAUSE IT VIOLATES NRS 173.095(1) AND  

THE STATUTE OF LIMITATIONS 
 

a. Allowing an amendment which violates NRS 173.095(1) is an 
abuse of discretion under Green v. State, infra. 
 

NRS 173.095(1): 

The only legal authority for filing the Amended Information in Banka (or any 

other case) is NRS 173.095(1). The State conveniently ignored (never mentioned) NRS 

173.095 in its request to file the Third Amended Information. NRS 173.095(1) states, 

“[t]he court may permit an indictment or information to be amended at any time before 

verdict or finding if no additional or different offense is charged and if 

substantial rights of the defendant are not prejudice.” (emphasis added.)  The legal 

maxim EXPRESSIO UNIUS EST EXCLUSIO ALTERIUS (“the expression of one 

thing is the exclusion of another, repeatedly confirmed in this State”) applies in Banka. 

See, Valenti v. Department of Motor Vehicles, 131 Nev. 875, 880, 362 P.3d 83, 86 (2015); 

Cramer v. State, 126 Nev. 388, 394, 240 P.3d 8, 12 (2010). The filing of an amended 
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information must comply with NRS 173.095(1) to the exclusion of all other attempts. 

The Court in Jennings v. State, 116 Nev. 488, 998 P.2d 557 (2000) addressed NRS 

173.095(1) stating, “[t]he first requirement under the statute for amendment of the 

criminal information at any time before verdict is that no additional or different 

offense is charged.” Id., 116 Nev. at 490. (emphasis added.) The State’s request to 

file the Third Amended Information must be denied because its filing violates NRS 

173.095(1). The amendment adds an “additional and different offense” of “Leaving the 

Scene”, which is not contained in the State’s Second Amended Information.  

An amended information supersedes the prior information, whether an original or 

amended information, and controls in criminal cases. At the time Banka entered his 

plea, the Second Amended Information was in effect. The Second Information was only 

to contain the DUI charge. The Guilty Plea Agreement (GPA) confirms this fact.  

Prior to the filing of the Second Amended Information, the State agreed to dismiss 

the “Leaving the Scene” charge and Banka was to plead to the DUI charge. The State 

inadvertently included the “Leaving the Scene” in the Second Amended Information 

and requested that reference to that charge be removed by interlineation.  The Plea 

Transcript (June 24, 2019) states,  

MS. LAVELL: And, Judge, the State amended the amended 

information by interlineation. 

THE COURT: Okay. The leaving the scene? 

MS. LAVELL: Yes, Your Honor. 

MR. BOLEY: And that’s struck by interlineation? 

MS. LAVELL: Yes. 
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MR. BOLEY: We’ll waive any defects assuming the plea goes 

through today. 

THE COURT: Okay. All right. Thank you. 

MS. LAVELL: Thank you. 

THE COURT: And so do you want me to conform the 

H.T., p.3, ls. 14-25. (emphasis added.) 

attachment Exhibit 1 by striking— 

MS. LAVELL: Yes, please. 

THE COURT: -- the language— 

MS. LAVELL: If you would. 

THE COURT: -- on the first page, line 24 of the amended? 

Or actually it starts on line 23.  

H.T., p.4, ls. 1-6. 

The Second Amended Information at the time Banka entered his plea only contained 

the DUI offense.  

 Since the Third Amended Information adds an “additional or different offense” of 

“Leaving the Scene,” its filing would violate NRS 173.095(1).  

 The Court’s discretion to allow an amendment of the information to be filed is 

not unlimited. Under NRS 173.095, a court’s discretion applies only “if no additional or 

different offense is charged” and “if substantial rights of the defendant are not 

prejudiced.” Allowing an amendment contrary to these mandatory requirements is an 

abuse of discretion. The Court in Green v. State, 94 Nev. 176, 576 P.2d 1123 (1978) 

held, “[o]f course, although amendment of an information is usually within the trial 
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court’s discretion, that discretion is abused if an ‘additional or different offense is 

charged’ or ‘substantial rights of the defendant are prejudiced.’” Id., 94 Nev. at 177. 

Since the State’s Third Amended Information contains the “additional or different 

offense” of “Leaving the Scene”, which is not contained in the State’s Second Amended 

Information, it is an abuse of discretion under Green to allow the amendment.   

Statute of Limitations: 

The State’s argument that the statute of limitations do not apply to the filing of 

an amended information is simply not true. See, Benitez v. State, 111 Nev. 1363, 904 

P.2d 1036 (1995) (The court held that an amended information or indictment can 

violate the statute of limitations.) A charge that has been dismissed and the statute of 

limitations has run on that offense cannot be resurrected by the filing of an amended 

information. Cf., Stogner v. California, 539 U.S. 607 (2003) (A law resurrecting an 

expired statute of limitations period is unconstitutional.) Id., 539 U.S. at 632-633. 

Allowing the State to resurrect the expired statute of limitations period on the 

“Leaving the Scene” offense is substantially the same as the resurrection condemned in 

Stogner.  

The only information legally before this Court is the State’s Second Amended 

Information which does not contain the “Leaving the Scene” charge as it had been 

dismissed by the State before Banka entered his Alford plea. Benitez stated, “[a] 

superseding indictment filed while the original indictment in validly pending is not 

barred by the statute of limitations if the new indictment does not broaden or 

substantially amend the original charges.” Id., 111 Nev. at 1364. Benitez further 

stated, “[t]he same would be true of a superseding information.” Id., 111 Nev. at 1364. 
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Adding the new charge of “Leaving the Scene” does “broaden or substantially amend 

the original charge” contained in the Second Amended Information. Therefore, the 

Third Amended Information violates the statute of limitations as well as NRS 

173.095(1).  

B. 

THE STATE’S AMENDED INFORMATION (FILED JULY 10, 2018) WAS NOT 
AUTHORIZED UNDER NRS 173.095(3) AND VIOLATED NRS 173.095; 
THEREFORE, IT CANNOT BE USED TO LEGALLY CHARGE BANKA  

THEN OR NOW WITH ANY OFFENSE 
 

a. NRS 173.035(4) did not apply in Banka’s case. 
 

An amendment of an indictment or information which fails to comply with NRS 

173.095 is a fugitive document and without legal effect whatsoever. An amended 

information filed in violation of NRS 173.095 cannot legally charge a defendant with 

any crime. NRS 173.095 states in pertinent part,  

(1) The court may permit an indictment or information to be 
amended at any time before verdict or finding if no additional 
or different offense is charged and if substantial rights of the 
defendant are not prejudiced.  

*** 
(3) The court shall permit an information to be amended 
pursuant to subsection (4) of NRS 173.035.  

 
Subsection (3) is the only exception to NRS 173.095(1).  
 
 NRS 173.035(4) states in relevant part,  

If, with the consent of the prosecuting attorney, a defendant 
waives the right to a preliminary examination in accordance 
with an agreement by the defendant to plead guilty . . . to a 
lesser charge or at least one, but not all, of the original 
charges, the information filed against the defendant 
pursuant to this section may contain only the offense or 
offenses to which the defendant has agreed to enter a plea of 
guilty . . . . If, for any reason, the agreement is rejected by 
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the district court or withdrawn by the defendant, the 
prosecuting attorney may file an amended information 
charging all of the offenses which were in the criminal 
complaint upon which the preliminary examination was 
waived. The defendant must be arraigned in accordance with 
the amended information.  

 

This section applies only if the defendant waives the right to a preliminary hearing. 

The State admits that Banka had a preliminary examination and was bound over to 

district court as a result of that hearing.  

 As a result of Banka’s bindover, the State filed an Information in district court 

on July 9, 2018, charging only the DUI offense (NRS 484C.430). On July 10, 2018 the 

State filed an Amended Information charging the DUI and the additional charge of 

“Leaving the Scene” (NRS 484E.010). It is uncontroverted that the exception in NRS 

173.095(3) did not apply, and as a result NRS 173.095(1) was violated.3 The Amended 

Information was illegally filed and could not legally charge Banka then and cannot be 

used to charge him now.  

 The State’s request to resurrect and proceed under its Amended Information 

(filed July 10, 2018) ignores that the Amended Information is unlawful under NRS 

173.095 and cannot be used as the charging document to prosecute Banka. Banka now 

moves to strike the Amended Information.  

 

 

 

 
3. The State attempts to justify the July 9, 2018 and July 10, 2018 informations by stating “the States 
notes suggest a plea agreement may have been reached after the preliminary hearing” (even if this was 
true) ignores both NRS 173.095(1) & (3) and NRS 173.035(4).  
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C. 

THE STATE OFFERS A NUMBER OF REASONS IN ITS ATTEMPT TO 
PERSUADE THIS COURT TO ALLOW THE FILING OF THE THIRD 

AMENDED INFORMATION. HOWEVER, NONE HAS  
LEGAL SUPPORT IN LAW. 

 
a. As previously pointed out, the filing of the amendment violates 

NRS 173.095 and the statute of limitations. 
 

The State’s reliance on State v. Lewis, 124 Nev. 132, 178 P.3d 146 (2008) is both 

inapposite and meritless. Lewis’s holding is limited to pre-sentence withdrawals of a 

guilty plea. Id., 124 Nev. at 137. Banka’s withdrawal was post-sentence on appeal, and 

as acknowledged by the State, “effectively direct[ed] the District Court to withdraw 

guilty plea agreement.” States Motion, p.3, ls. 27-28. There is a material difference 

between pre-sentence and post-sentence of guilty pleas. In pre-sentence withdrawals, 

the State’s and the defendant’s legal and factual situation before and after the 

withdrawal remains the same. This is not so in the post-sentence withdrawal context. 

Banka clearly illustrates the difference. The Nevada Supreme Court’s directed 

withdrawal of Banka’s guilty plea does not erase the fact that Banka went to prison, 

serving approximately 14 months. Banka’s position, unlike those pre-sentence 

defendants, is not in the same situation he was before the plea. Thus, Lewis being 

limited to pre-sentence withdrawals of pleas is not legal precedent for the State in 

Banka’s case.  

The State neglects to point out that it had the opportunity to take advantage of 

Lewis by not opposing Banka’s pre-sentence request to withdraw his plea through his 

new counsel. The State wants to “have its cake and eat it to” - not a palatable position 

in law. The State’s argument that since Lewis did not mention the statute of 
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limitations, then the expiration of the statute of limitations does not apply in Banka is 

not only meritless but nonsense. Legal precedent is based on the Court’s holding, not 

what it did not hold. It would be more reasonable to conclude that there was no statute 

of limitations issue in Lewis because, if there was, the Court would have addressed it. 

Again, silence is not legal authority. Therefore, Lewis is not legal precedent to recharge 

Banka on the “Leaving the Scene” offense.  

The State’s reliance on State v. Harris, 131 Nev. 551, 355 P.3d 791 (2015) is 

equally unavailing. Harris has absolutely nothing to do with “ . . . proceed[ing] to trial 

on the original charges”.  In fact, if the State’s appeal was successful, there would be no 

trial, and the original conviction would be reinstated.  

The State’s argument that the running of the statute of limitations period on the 

“Leaving the Scene” is to be ignored under Harris lacks merit and is nothing more than 

a “red herring.” Harris never addressed, discussed or considered the statute of 

limitations because it is irrelevant to an appeal of the trial court’s decision granting a 

new trial. Again, there would be no new trial if the State was successful on appeal - the 

conviction would be reinstated. Harris is just not legal authority for the State to re-

charge Banka with “Leaving the Scene” when that charge was dismissed, and the 

statute of limitations period has run.  

The State’s reliance on NRS 34.800 is misguided. NRS 34.800 deals with 

allowing the dismissal of a post-conviction habeas corpus petition for untimeliness, not 

the re-charging of an offense, here “Leaving the Scene”, which was dismissed by the 

State and the statute of limitations period has run. Banka’s post-conviction request for 

relief was timely.  
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The State never moved for dismissal of Banka’s post-conviction habeas corpus 

petition because there was no basis to do so. Everything Banka’s new counsel did was 

extremely timely. Banka’s Petition was not dismissed but rather denied. Thus, reliance 

on NRS 34.800 lacks merit.  

NRS 34.800 does not state, hold or direct the refiling of a charge which was 

dismissed, and the statute of limitations period expired. The State’s attempt to read 

more into NRS 34.800 than it states is unavailing.  

The State argues that there is no rule preventing the filing of the Third 

Amended Information and since NRS 173.035(2) allows an Amended Information to 

reinstate the bindover charges, the amendment should be allowed in Banka. The 

State’s argument is without merit and ignores controlling law.  

NRS 173.035 applies only to the filing of an information after a bindover to 

district court following a premilimary hearing or a waiver of the right to that hearing. 

Further, the statute requires “[t]he information must be filed within 15 days after the 

holding or waiver of the preliminary examination.” See, NRS 173.035(3). Therefore, the 

State’s reliance on NRS 173.035 as authority to file the Third Amended Information is 

erroneous.  

Equally unavailing is Section (4) of NRS 173.035. As previously pointed out to 

this Court, that section applies only when a defendant has waived his right to a 

preliminary hearing “in accordance with an agreement by the defendant to plead 

guilty.” Banka had a preliminary hearing, thus NRS 173.035(4) is inapplicable to his 

case.  
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The State’s reliance on NRS 178.610 and Moultrie v. State, 131 Nev. 924, 933-34, 

364 P.3d 606 (2015), referring to NRS 178.610 are inapposite as applied to Banka. NRS 

178.610 applies only when “. . . no procedure is specifically prescribed . . . .” There is a 

law which applies to the filing of amended informations, i.e. NRS 173.095(1). Unless an 

amendment complies with NRS 173.095, the filing of it is unlawful. Banka has 

previously addressed NRS 173.095 in regard to the State’s request to file a Third 

Amended Information, which violates NRS 173.095(1) and is not authorized under 

Section (3) of NRS 173.095.  

The reliance on Hill v. Sheriff of Clark County, 85 Nev. 234, 452 P.2d 918 (1969) 

is irrelevant for the same reason that NRS 178.610 does not apply. The law that 

applies is NRS 173.095. In fact, it is the sole controlling law on the subject. See again, 

the legal maxim EXPRESSIO UNIUS EST EXCLUSIO ALTERIUS (“The expression 

of one thing is the exclusion of another . . . .” Valenti, supra, 131 Nev. at 880; Cramer, 

supra, 126 Nev. at 394.  

The State’s conclusion that “[t]here is no substantive difference to be found 

between the withdrawal of the plea that had been entered after waiving up from 

district court versus withdrawal of the plea entered at any other procedural point” 

(State’s Motion, p.8, ls. 14-16) misses one crucial point - the law allows one and 

prohibits the other! 

The State’s attempt to compare a waiver of the constitutional double jeopardy 

question with the filing of the Third Amended Information lacks merit for several 

reasons. First, there is no double jeopardy issue in Banka. Secondly, the reliance on 

Sweat v. Eighth Jud. Dist. Ct., 133 Nev. 602, 403 P.3d 353 (2017) is inapposite. Sweat’s 
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holding is based upon Sweat’s failure to comply with his obligations to comply under 

the plea agreement. This is not the case in Banka. Banka complied with his 

obligations. Banka waived his constitutional rights, waived his appellant right to all 

issues, statutory and constitutional, occurring prior to his plea and pled guilty 

pursuant to Alford. Banka did not contract to go to prison. Sentencing is not part of the 

contract and this fact was made clear by the trial judge. “ . . . this guilty plea 

agreement is a contract between you and the State of Nevada and I’m not a party to 

the contract.” HT, p.4, ls. 8-9.  (emphasis added.) 

Since Banka fulfilled his part of the contract, he is constitutionally entitled to 

the “benefit of the bargain.” Santobello v. New York, 404 U.S. 257 (1971). A plea 

agreement between the accused and the prosecutor,  

. . . must be attended by safeguards to ensure the defendant what is 
reasonably due in the circumstances. Those circumstances will vary, 
but a constant factor is when a plea rests in any significant 
degree on a promise or agreement of the prosecutor, so it can 
be said to be part of the inducement or consideration, such 
promise must be fulfilled.  
 

Santobello, 404 U.S. at 262. (emphasis added.)  

Therefore, the State cannot file the Third Amended Information to re-charge Banka of 

“Leaving the Scene” because it was part of the inducement to have Banka plead guilty 

to the DUI charge.  

It is also important to note that Sweat relied on Ricketts v. Adamson, 483 U.S. 1, 

8 (1987). Referring to Ricketts, Sweat stated, “[t]he plea agreement provided that 

‘[s]hould the defendant refuse to testify or should he at any time testify untruthfully . . 

. then this entire agreement is null and void and the original charges will be 

automatically reinstated.’” Sweat, 133 Nev. at 605. (emphasis added.) There is no 
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“reinstatement of the original charge” language in Banka’s GPA if his plea were 

withdrawn on appeal.  

Lastly, the prosecutor in Sweat filed the Amended Information pursuant to NRS 

173.035. “Despite his agreement with the State, Sweat refused to plead guilty in the 

district court. As a result, the State filed an amended information pursuant to NRS 

173.035, reinstating the original felony battery constituting domestic violence charge 

that it had dropped pursuant to the terms of the plea agreement.” Sweat, 133 Nev. at 

603. The Third Amended Information in Banka does not meet the legal requirements 

under NRS 173.035 for filing.  

 The State’s “contract principles” reliance can be summarized as follows: the 

bargain between Banka and the State was “that [the] guilty plea (and resulting 

sentence) to remain standing.” State’s Motion, p.10, ls. 5-6. However, the “remain 

standing” was not part of the bargain. Under contract law, the contractual terms must 

be in the contract i.e. the “four corners” of the document. There is no language in the 

GPA reinstating the dismissal of the “Leaving the Scene” charge or that the dismissal 

was conditional on any basis. The State could have but did not add such language in 

the GPA. The Court in Statz v. State, 113 Nev. 987, 944 P.2d 813 (1997) stated, “[i]f the 

government agrees only to refrain from recommending a specific sentence and intends 

to retain the right to present facts and argument pertaining to sentencing, such a 

limited commitment should be explicit.” Id., 113 Nev. at 993 (emphasis added.)  

 If the State intends to condition its dismissal of the “Leaving the Scene” charge 

in Banka, the State “should be specific” and list the terms of the condition. See, Gilman 

v. Gilman, 114 Nev. 416, 956 P.2d 701 (1998).  
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Under well settled rules of contract construction, a court has no 
power to create a new contract for the parties which they have not 
created or intended themselves . . . Parties are presumed to contract 
with reference to existing statutes . . . Applicable statutes will 
generally be incorporated into the contract: however, other legal 
principles may govern the legal relationship where they are 
expressly set forth in the contract . . . Indeed, ‘when parties to a 
contract foresee a condition which may develop and provide 
in their contract a remedy for the happening of that 
condition, the presumption is that the parties intended the 
prescribed remedy as the sole remedy for that condition. . . .  
 

Id., 114 Nev. at 426. (emphasis added.) (cites omitted.) 

Absent explicit language in the plea contract conditioning the dismissal on future 

conditions, the State cannot resurrect the “Leaving the Scene” charge by filing the 

Third Amended Information. Note, the State could (and should have) anticipated that 

Banka would appeal the District Court’s denial of his pre-sentence Motion to Withdraw 

the Plea. Again, the State could have provided explicit conditions in the plea 

agreement for the resurrection of the “Leaving the Scene” charge but did not do so.  

 Another “contractual principle” is that the parties are presumed to contract with 

reference to existing statute and will be deemed incorporated into the contract unless 

explicitly eliminated. See, All Star Bail Bonds, Inc. v. Eighth Jud. Dist. Ct., 130 Nev. 

419, 423-424, 326 P.2d 1107 (2014), citing Gilman, supra, 114 Nev. at 426. Therefore, 

NRS 173.095 is deemed to have been incorporated in the Banka contract plea. The 

State has no legal right to file the Third Amended Information under NRS 173.095 as 

previously discussed.  

 The State’s “public policy” argument lacks merit. The State paints a picture of 

gloom for the State and rainbows for the defendants. This picture is never painted if 

the State explicitly conditions any dismissal on being reinstated if a defendant’s plea is 
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held to be unconstitutional or if the defendant “backs out” of the plea. The GPA 

contains a number of other conditions, however.  

 None of the reasons offered by the State authorizes the filing of the Third 

Amended Information.  

 There is no legal authority presented by the State to allow the striking of the 

Second Amended Information. Absence of relevant authority and cogent argument, the 

State’s request need not be addressed by this Court. See, Maresca v. State, 103 Nev. 

669, 673, 748 P.2d 3 (1987). Likewise, Banka cannot address that which has not been 

presented. 

CONCLUSION 

 There is no legal authority to file the Third Amended Information in Banka. 

Amendments to an information are controlled solely by NRS 173.095(1). Under that 

statute, an amendment to the information cannot add a charge not contained in the 

information to be amended. The State’s Third Amended Information adds the charge of 

“Leaving the Scene” which is not contained in the State’s Second Amended 

Information. Therefore, this Court must deny the State’s request to file the Third 

Amended Information. Again, the State never mentioned NRS 173.095! 

None of the State’s reasons set forth in its Motion are legal precedent 

authorizing the filing of the Third Amended Information. The reasons are nothing 

more than innuendo’s and inferences and not the law.  

The State’s request to file the Third Amended Information, or in the alternative 

to strike the Second Amended Information, is an unauthorized attempt to “get around” 

a plea negotiation that did not conclude as the State desired. However, this is not a 

73



 

   
18 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

P
A

R
IE

N
T

E
 L

A
W

 F
IR

M
. 

P
.C

.  
3

9
6

0
 H

o
w

ar
d

 H
u

g
h

es
 P

kw
y.

, S
u

ite
 6

15
 

L
as

 V
eg

as
, N

V
 8

9
16

9
 

P
H

O
N

E
:  

(7
0

2
) 9

6
6

-5
3

10
  |

  F
A

X
:  

(7
0

2
) 9

5
3

-7
0

5
5

 
W

W
W

.P
A

R
IE

N
TE

LA
W

.C
O

M
 

 
legal basis to re-charge Banka with the previously dismissed and beyond the statute of 

limitations period “Leaving the Scene” charge. The re-charging of this offense is also a 

breach of the agreement by the State.  Banka fulfilled his part of the plea contract. 

Again, Banka waived his constitutional rights, waived his appeal, both on statutory 

and constitutional issues occurring before his plea and did enter his Alford plea. The 

serving of the court sentence is not part of the contract. Since Banka complied with his 

part of the agreement, he is entitled to receive the “benefit of the bargain” i.e. dismissal 

of the “Leaving the Scene” charge. See again, Santobello, 404 U.S. at 272. Therefore, 

the State’s request must be denied.  

The State’s alternative request to strike the Second Amended Information and 

prosecute Banka under the Amended Information is not supported by any legal 

authority provided by the State and should accordingly be ignored. See again, 

Marescea, supra.  

DATED this 18th day of February, 2021. 

     Respectfully submitted, 

 
______________________________ 
MICHAEL D. PARIENTE, ESQ. 
Nevada Bar No. 9469 
JOHN G. WATKINS, ESQ., OF COUNSEL 
Nevada Bar No. 1574 
3960 Howard Hughes Parkway, Suite 615 
Las Vegas, Nevada 89169 
(702) 966-5310 
Attorneys for Defendant 

 

 

 

74



 

   
19 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

P
A

R
IE

N
T

E
 L

A
W

 F
IR

M
. 

P
.C

.  
3

9
6

0
 H

o
w

ar
d

 H
u

g
h

es
 P

kw
y.

, S
u

ite
 6

15
 

L
as

 V
eg

as
, N

V
 8

9
16

9
 

P
H

O
N

E
:  

(7
0

2
) 9

6
6

-5
3

10
  |

  F
A

X
:  

(7
0

2
) 9

5
3

-7
0

5
5

 
W

W
W

.P
A

R
IE

N
TE

LA
W

.C
O

M
 

 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 18th day of February, 2021, that I 

electronically filed the foregoing Motion with the Clerk of the Court by using the 

electronic filing system.  

The following participants in this case are registered electronic filing system 

users and will be served electronically:  

Adam Osman – Chief Deputy District Attorney  
adam.osman@clarkcountyda.com 

200 Lewis Avenue 
Third Floor 

Las Vegas, Nevada 89101 
 

______________________________ 
Chris Barden, an employee 
of Pariente Law Firm, P.C.   

75



Case Number: C-18-333254-1

Electronically Filed
4/1/2021 1:59 PM
Steven D. Grierson
CLERK OF THE COURT

76



77



78



79



80



81



82



83



84



85



86



87



88



89



90



91



92



93



94



95



96



97



98



99



100



101



 

   
1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

P
A

R
IE

N
T

E
 L

A
W

 F
IR

M
. 
P
.C

. 
39

60
 H

ow
ar

d 
Hu

gh
es

 P
kw

y.
, S

ui
te

 6
15

 
La

s V
eg

as
, N

V 
89

16
9 

PH
O

N
E:

  (
70

2)
 9

66
-5

31
0 

 |
  F

AX
:  

(7
02

) 9
53

-7
05

5 
W
W
W
.PA

RI
EN

TE
LA

W
.CO

M
 

 
REP 
THE PARIENTE LAW FIRM, P.C.                                              
MICHAEL D. PARIENTE, ESQ. 
Nevada Bar No. 9469 
JOHN G. WATKINS, ESQ., OF COUNSEL 
Nevada Bar No. 1574 
3960 Howard Hughes Parkway, Suite 615 
Las Vegas, Nevada 89169 
(702) 966-5310 
Attorneys for Defendant 
 

EIGHTH JUDICIAL DISTRICT COURT 
 
 CLARK COUNTY, NEVADA 
 
STATE OF NEVADA, 

 Plaintiff, 

 vs. 

JACK BANKA,  

 Defendant 

  
 
 
Case No: C-18-333254-1 
 
Dept No: XXIII 
 

 
 

 
DEFENDANT’S SURREBUTTAL TO THE STATE’S DISENGENUOUS 

READING OF NRS 173.035 TO JUSTIFY ITS ILLEGAL FILING OF THE JULY 
10, 2018 AMENDED INFORMATION AND THE STATE’S ERRONEOUS 
RELIANCE ON “JOINDER” UNDER NRS 173.115 AND NRS 173.135 TO 

ILLEGALLY EXPAND NRS 173.095 
 

COMES NOW Defendant, JACK BANKA, through his attorneys, MICHAEL D. 

PARIENTE, ESQUIRE., with JOHN G. WATKINS, ESQUIRE., Of Counsel, and files 

the instant surrebuttal to the State’s Reply.  

DATED this 7th day of April, 2021. 

 
______________________________ 
MICHAEL D. PARIENTE, ESQ. 
Nevada Bar No. 9469 
JOHN G. WATKINS, ESQ., OF COUNSEL 
Nevada Bar No. 1574 
3960 Howard Hughes Parkway, Suite 615 
Las Vegas, Nevada 89169 
(702) 966-5310 

Case Number: C-18-333254-1

Electronically Filed
4/7/2021 11:02 AM
Steven D. Grierson
CLERK OF THE COURT
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I 
 

LAW AND ARGUMENT 
 

A. 

THE STATE’S READING OF NRS 173.035 TO JUSTIFY ITS ILLEGAL FILING 
OF THE JULY 10, 2018 AMENDED INFORMATION IS DISENGENUOUS AND 

THE STATE’S RELIANCE ON “JOINDER” UNDER NRS 173.115 AND NRS 
173.135 TO EXPAND NRS 173.095 IS ERRONEOUS 

 
 

 The State’s assertion to this Court that NRS 173.035(1) allows the prosecutor to 

file an Amended Information in Banka’s case is not only erroneous, it is disingenuous. 

The only amendment allowed to be filed by the State under NRS 173.035(1) is section 4 

of that statute. As clearly pointed out in Banka’s Answer, section 4 does not apply to 

his case.  

 The State conveniently ignores that NRS 173.035(4) is the only exception to NRS 

173.095. (“The court shall permit an information to be amended pursuant to 

subsection 4 of NRS 173.035.”) (emphasis added.) Equally true, the State has not 

provided this Court with any statute, other than NRS 173.095 and NRS 173.035(4), 

expressly allowing amendments of informations. Why? Because there is none! 

 The prosecutor’s assertion that there is no legal difference between an original 

information and an amended information is not only erroneous, it is again 

disingenuous. See, State’s Reply, (SR), p.6, ls.1-2. (“Indeed, by its own language, NRS 

173.035 allows the filing of ‘an information,’ and even an ‘amended information’ is 

still ‘an information.’”) (emphasis added.) It should be obvious that an amended 

information supersedes the original information, thus each are legally different. 
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Section 1 of NRS 173.035 is limited to the filing of an original information; section 4 of 

NRS 173.035 is limited to the filing of an amended information. NRS 173.035 does not 

conflate the two.  

 The prosecutor’s statement “. . . NRS 173.035(3) discusses requirements for 

‘each’ information, further suggesting the statute applies to more than just the filing of 

a single initial charging document.” SR, p.6, ls.2-4. SECTION 3 OF NRS 173.035 

DOES NOT APPLY TO AMENDED INFORMATION - ONLY ORIGINAL 

INFORMATIONS FILED PURSUANT TO NRS 173.035(1)! Only section 4 of NRS 

173.035 applies to the filing of amended informations.  

 The State’s reliance on “joinder” in NRS 173.115 and NRS 173.135 to expand 

NRS 173.095 beyond its plain and unambiguous language is erroneous. There is 

absolutely no mention of amendments in either “joinder” statute.  

CONCLUSION 

 There is absolutely no authority to allow the state to file a third amended 

information in Banka’s case. Equally true, NRS 173.035(4) does not allow the State to 

file its previously labeled second amended information. As a result the second amended 

information must be dismissed as a fugitive document.  

DATED this 7th day of April, 2021. 

     Respectfully submitted, 

 
______________________________ 
MICHAEL D. PARIENTE, ESQ. 
Nevada Bar No. 9469 
JOHN G. WATKINS, ESQ., OF COUNSEL 
Nevada Bar No. 1574 
3960 Howard Hughes Parkway, Suite 615 
Las Vegas, Nevada 89169 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 7th day of April, 2021, that I electronically filed 

the foregoing Surrebuttal with the Clerk of the Court by using the electronic filing 

system.  

The following participants in this case are registered electronic filing system 

users and will be served electronically:  

Adam Osman – Chief Deputy District Attorney  
adam.osman@clarkcountyda.com 

200 Lewis Avenue 
Third Floor 

Las Vegas, Nevada 89101 
 

______________________________ 
Chris Barden, an employee 
of Pariente Law Firm, P.C.   
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CLARK COUNTY, NEVADA 

 
 
THE STATE OF NEVADA, 
                             
                         Plaintiff, 
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JACK PAUL BANKA, 
                             
                        Defendant. 
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  CASE#:  C-18-333254-1 
 
  DEPT.  XXIII       
 
 
 

BEFORE THE HONORABLE JASMIN LILLY-SPELLS,  
DISTRICT COURT JUDGE 

WEDNESDAY, APRIL 28, 2021 

RECORDER’S TRANSCRIPT OF HEARING: 
DECISION 

 

 

APPEARANCES:   

  For the State:    ADAM OSMAN, ESQ.  
      Deputy District Attorney 
 
  For the Defendant:   MICHAEL D. PARIENTE, ESQ.  
      JOHN WATKINS, ESQ. 
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Case Number: C-18-333254-1

Electronically Filed
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Steven D. Grierson
CLERK OF THE COURT

106



 

 Page 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Las Vegas, Nevada, Wednesday, April 28, 2021 

 

[Case called at 1:58 p.m.]   

  MR. PARIENTE:  Good afternoon, Your Honor, Michael 

Pariente and John Watkins for Mr. Banka. 

  THE COURT:  Good afternoon, Mr. Pariente. 

  MR. OSMAN:  Adam Osman for the State, Judge.   

  THE COURT:  Good afternoon, Mr. Osman. 

  Thank you all.  This matter is on for a decision with regards to 

the motion to file Third Amended Information or in the alternative to strike 

Second Amended Information.  The State’s motion to file Third Amended 

Information or in the alternative to strike Second Amended Information is 

going to be granted.  The State is given lead to file the Third Amended 

Information.  The Court finds under State versus Lewis, 125 Nevada 132, 

2008 case, that the State may proceed on the original charges. 

  Additionally, the Court finds that Sweat versus Eighth Judicial 

District Court, 133 Nevada 602, a 2017 case, is instructive.  That is the 

case that the State was allowed to reinstate the original charges even in 

the face of double jeopardy.  Additionally, the Court believes that contract 

principles require the parties to be returned to the plea, the pre-plea 

position under State versus Crockett, 117 Nevada 838, as well as under 

Bergstrom versus Estate of DeVoe, 109 Nevada 575. 

  I did review the Benitez case as well, as stated in the 

opposition.  I don’t find here that the Defendant is prejudiced by the 

original charges here.  I think that the contract principles weigh in the fact 
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of the fact that here the State did not receive their benefit of the bargain 

by the plea being withdrawn and so the parties must be returned to that 

pre-plea position. 

  I’m going to ask that Mr. Osman prepare the order inclusive of 

findings of fact and conclusions of law.  Please run it by Mr. Pariente as 

to approve as to form in contents. 

  MR. OSMAN:  I’ll do so, Your Honor.  Just [indiscernible] 

clarification.  If you can just repeat mentions the Crockett case.  And 

then, did you have a cite for that? 

  THE COURT:  1-1-10, Nevada 8-3-8.   And then, did you get 

the Bergstrom case? 

  MR. OSMAN:  No, I did not. 

  THE COURT:  Bergstrom versus Estate of DeVoe, 109 

Nevada 575, a 1993 case.  Thank you. 

  Any additional requests --   

  MR. PARIENTE:  Thank you. 

  THE COURT:  -- from either counsel? 

  MR. PARIENTE:  Your Honor, at some point, what we -- I’m 

sure that a trial date will need to be set; however, Mr. Watkins and I 

intend to appeal the Court’s ruling today probably by a Writ of 

Mandamus.  So what I’d like to do is perhaps if we could have -- could we 

have 30 days to file our brief?  Or -- cause I know the State is going to 

need time to do the order.  What’s the Court’s preference? 

  THE COURT:  Are you requesting a stay, or to do the writ? 

  MR. PARIENTE:  Yes.  Yeah, I think that would be -- that 
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would be appropriate if we could request a stay because we will definitely 

have a writ filed forthwith.   

  THE COURT:  State, do you wish to be heard on the request 

for a stay? 

  MR. OSMAN:  Your Honor, I mean this is an out of custody 

waived case, it’s probably not going to be heard for a little while anyway. 

Eventually, you know, obviously the State needs to now file the Amended 

Information, and then my hope was that we were going to be able to get 

an arraignment completed and get a trial date set at least potentially 

knock this case out, you know, for two of them.  But it’s up to the Court 

eventually.   

  THE COURT:  Okay, the motion for stay will be granted. 

  MR. PARIENTE:  Thank you, Your Honor. 

  THE COURT:  So we do need the order.  I guess we’ll need a 

status check, I guess, so we kind of see where we’re at with the stay.  

Parties agree? 

  MR. PARIENTE:  Yes, Your Honor. 

  THE COURT:  Okay, so let’s go -- do you think 60 days is 

sufficient, or what are your thoughts?   

  MR. PARIENTE:  I’m sure 60 days would be fine, Your Honor, 

for both parties. 

  THE COURT:  We’ll do that. 

  THE CLERK:  June 30th at 12:30. 

  THE COURT:  Thank you. 

  MR. PARIENTE:  All right.  Thank you, Your Honor.  I 
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appreciate your time. 

  THE COURT:  Mr. Osman, when you guys submit the order, 

please do it in both Word and PDF versions, okay? 

  MR. OSMAN:  Okay, understood.  Do you want to just -- I 

guess I never -- well, never mind, I’ll find out.  I was going to ask about 

the filing system and the email inbox, but my staff should probably know 

about that. 

  THE COURT:  It’s dc 23 inbox with the same ending hook.  

  MR. OSMAN:  Got it. 

  THE CLERK:  Judge, and is the stay 60 days, or is the stay 30 

days and then the 60 days status check? 

  THE COURT:  I think the stay is ongoing. 

  THE CLERK:  Okay. 

  THE COURT:  And so otherwise it’s a status check. 

  Thank you.  

  Did you already give them the date? 

  THE CLERK:  Yeah, June 30th at 12:30. 

  THE COURT:  Thank you.  We’ll see you that day. 

  MR. PARIENTE:  Thank you, Your Honor. 

  MR. OSMAN:  Thank you. 

  MR. PARIENTE:  I appreciate it.  Thank you.  Bye-bye.  

///   

/// 

/// 

/// 
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  THE COURT:  Bye. 

[Hearing concluded at 2:04 p.m.] 

* * * * * * 

ATTEST:  I do hereby certify that I have truly and correctly transcribed the 
audio/video recording in the above-entitled case to the best of my ability. 

 
            
                             _________________________ 
                               MARIA L. GARIBAY 
                                        Court Recorder/Transcriber 
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CLARK COUNTY, NEVADA 

 

 
 

  THE STATE OF NEVADA, 
 
   PLAINTIFFS, 
 -vs- 
 
 JACK PAUL BANKA, 
#8353273 
              DEFENDANTS. 

) 
) 
) 
) 
) 
) 
)
) 

  
Case No. 
Dept No. 

 
C-18-333254-1 
XXIII 

 

 
                   FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND ORDER 
 

DATE OF HEARING:  APRIL 28, 2021 
TIME OF HEARING:  12:30 PM 

 
              THIS CAUSE having come on for hearing before the Honorable JASMIN LILLY-

SPELLS, District Judge, on the 28 day of April, 2021, the Petitioner being present, 

represented by Michael Pariente, Esq., the Respondent being represented by STEVEN B. 

WOLFSON, Clark County District Attorney, by and through ADAM B. OSMAN, Deputy 

District Attorney, and the Court having considered the matter, including briefs, transcripts, 

arguments of counsel, and documents on file herein, now therefore, the Court makes the 

following findings of fact and conclusions of law: 

FINDINGS OF FACT, CONCLUSIONS OF LAW 

I. FINDINGS OF FACT 

On December 1, 2016, Defendant was arrested for DUI Resulting in Substantial 

Bodily Harm and Leaving the Scene of an Accident with Injury. On January 24, 2018, the 

State filed an amended complaint charging the Defendant with Count 1, Driving Under the 

Influence Resulting in Substantial Bodily Harm (Category B Felony – NRS 484C.110, 

Electronically Filed
07/23/2021 6:32 PM
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484C.430), and Count 2, Leaving the Scene of an Accident with Injury (Category B Felony 

– NRS 484E.010). On June 28, 2018, Defendant’s preliminary hearing proceeded.  The 

Justice of the Peace found probable cause and ordered the Defendant to answer to both 

charges in the District Court.  On July 9, 2018, the State filed a criminal Information only 

charging Defendant with Driving Under the Influence Resulting in Substantial Bodily 

Harm. On July 10, 2018, the State filed an Amended Information in open court charging 

both DUI Resulting in Substantial Bodily Harm and Leaving the Scene of an Accident with 

Injury. 

On June 24, 2019, Defendant appeared with his counsel on the first day of jury trial 

and plead guilty pursuant to the North Carolina v. Alford decision to one count of Driving 

Under the Influence Resulting in Substantial Bodily Harm and the State agreed to dismiss 

the Leaving the Scene of an Accident with Injury charge.  A guilty plea agreement and a 

Second Amended Information (interlineated to remove Count 2) were filed the same day. 

On November 15, 2019, Banka filed a presentence Motion to Withdraw Guilty Plea 

requesting that he be allowed to withdraw his Alford plea of guilty.  On December 4, 2019, 

the District Court denied the motion and proceeded to sentencing.  Banka appealed the 

court’s denial to the Nevada Supreme Court.  The Supreme Court granted the appeal and 

found that Defendant’s guilty plea was not knowingly entered into because he was not told 

his plea agreement carried a minimum fine of $2000. The Supreme Court reversed the 

judgment of conviction and remanded for further proceedings.  Remittitur issued on 

January 6, 2021. 

Thereafter, the State filed a Motion to File Third Amended Information Or, In the 

Alternative, To Strike Second Amended Information, seeking leave to reinstate the charge 

that had been dismissed pursuant to the guilty plea agreement. The Court heard oral 

argument on April 18, 2021, and on April 28, 2021.  For reasons hereinafter stated, this 

Court grants the State’s request to file a Third Amended Information. 

II. CONCLUSIONS OF LAW 
Good cause appearing,   

113



 

 
                                                                      - 3 - 

  DEPARTMENT XXIII 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
  DISTRICT JUDGE 

 

 Jasmin Lilly-Spells 

THIS COURT FINDS that once the motion to withdraw was granted, the original 

agreement was not fulfilled and therefore the plea was vacated. See State v. Lewis 124 Nev. 

132, 178 P.3d 146 (2008), overruled, on other grounds, by State v. Harris, 131 Nev. 551, 

355 P.3d 791 (2015) and Sweat v. Eighth Judicial District Ct., 133 Nev. 602, 403 P.3d 353 

(2017) (concluding that the State may proceed on the original charges when a district court 

grants a presentence motion to withdraw plea). 

THIS COURT FURTHER FINDS that contract principles require the parties to be 

returned to the pre-plea position, that the State did not receive their benefit of the bargain 

by the plea being withdrawn and, therefore, the parties must be returned to their pre-plea 

positions. See State v. Crockett, 110 Nev. 838, 877 P.2d 1077 (1994) and Bergstrom v. 

Estate of DeVoe, 109 Nev. 575, 854 P.2d 860 (1993). 

THIS COURT FURTHER FINDS that Banka was not prejudiced, thus Benitez v. 

State, 111 Nev. 1363, 904 P.2d 1036 (1995) is inapposite. 

ORDER 

  THEREFORE, IT IS HEREBY ORDERED that the State's Motion to File Third 

Amended Information Or, In the Alternative, To Strike Second Amended Information is 

hereby GRANTED. The State is given leave to file the Third Amended Information. 
                                                            
 
 

     ______________________________________ 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-18-333254-1State of Nevada

vs

Jack Banka

DEPT. NO.  Department 23

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/23/2021

District Attorney's Office motions@clarkcountyda.com

Chris Barden legal@parientelaw.com
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