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6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
7 IN AND FOR THE COUNTY OF WASHOE.
8 * *
9 || THE STATE OF NEVADA,
10 Plaintiff,
Case No. CR0S-1325
11 V.
Dept. No. 8
12 || WILLIAM JOSEPH MCCAFFREY,
13 Defendant.
14 /
15 INFORMATION
1l¢ RICHARD A. GAMMICK, District Attorney within and for the

17 County of Washoe, State of Nevada, in the name and by the authority
18 of the State of Nevada, informs the above entitled Court that WILLIAM
18 JOSEPH MCCAFFREY, the defendant above named, has committed the crime

20 of:
21 ' PROMOTION OF SEXUAL PERFORMANCE OF A MINOR, a violation of

22 NRS 200.720 and NRS 200.750, a felony, in the manner following:

23 That the said defendant on the 9th day of June A.D., 2009,
24 or thereabout, and before the filing of this Information, at and
25 within the County of Washoe, State of Nevada, did knowingly and

26 unlawfully promote a performance of a minor 14 years of age or older,
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where the minor engages in or simulates, or assists others to engage in
or simulate, sexual conduct, or where the minor is the subject of a
sexual portrayal, at 2286 Capurrc Way, Washoe County, Nevada, to wit:
the said defendant promoted over the Internet multiple images and
videog of female children 14 years of age or older being vaginally and
anally penetrated with an adult male’s penis, performing fellatio upon
an adult male‘s penis, rubbing their vaginas, and/or having their

vaginas touched by an adult male.

All of which is contrary to the form of the Statute in such
case made and provided, and against the peace and dignity of the

State of Nevada.

RICHARD A. GAMMICK
Digtrict Attorney
Washoe County, Nevada

BYM didx»g.u—

STEVEN M. BARKER
6897
Deputy District Attorney

SRR, RIS AT B SRSk e At e,
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1 The following are the names and addresses of such witnesses
2 as are known to me at the time of the filing of the within

3 Information:

5 WASHOE COUNTY SHERIFF'S OFFICE

6 DEPUTY DENNIS CARRY

13
11
12
13 The party executing this document hereby affirms that this

14 document submitted for recording does not contain the social security

15 number of any person or persons pursuant to NRS 2398.230.

18

17 RICHARD A. GAMMICK
District Attorney

18 Washoe County, Nevada

19

20

21 o P e U hod

STEVEN M, BARKER
22 €897
Deputy District Attorney

23
24
25 PCN WAS00001808C

26 07084048268
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Renc, NV. B89520-3083
(775)328-3200

Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA ,

IN AND FOR THE COUNTY OF WASHOE.

* % %
THE STATE OF NEVADR,
Plaintiff,
Case No. CR09-1325
V.
Dept. No. 8
WILLIAM JOSEPH MCCAFFREY,
Defendant.
/

GUILTY PLEA MEMORANDUM

i, I, WILLIAM JCSEPH MCCAFFREY, understand that T am
charged with the offense (8) of: PROMOTION OF SEXUAI: PERFORMANCE OF A
MINOR, a violation of NRS 200.720 and NRS 200.750, a felony.

2. I desire to enter a Plea of quilty to the offense(s) of
PROMOTION OF SEXUAL PERFORMANCE OF A MINOR, a violation of NRS 200.720
and NRS 200.750, a felony, as more fully alleged in the charge (g)

filed against me.

3. By entering my plea of guilty I know and understand
that T am waiving the following constituticnal rights:

/1!
/17
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A. I waive my privilege against self-incrimination.

B. I waive my right to trial by jury, at which trial the

State would have to prove my guilt of all elements of the offense

beyond a reasonable doubt.

C. I waive my right to confront my accusers, that is, the

right to confront and cross examine all witnessez who would testify

at trial.

D. I waive my right to subpoena witnesses for trial on my

behalf.

4. I understand the charge(s) against me and that the
elements of the offense{s} which the State would have to prove beyond
a reasonable doubt at trial are that on June 9, 2009, or thereabout,
in the County of Washoe, State of Nevada, I did, knowingly and
unlawfully promote a performance of a minor 14 years of age or older,
where the minor engages in or simulates, or assists others to engage in
or simulate, sexual conduct, or where the mincr is the subject of a
sexual portrayal, at 2286 Capurro Way, Washoe County, Nevada, to wit: I
promoted over the Internet multiple images and videos of female
children 14 years of age or older being vaginally and anally penetrated
with an adult male’'s penis, performing fellatio upon an adult male’s
penis, rubbing their vaginas, and/or having their vaginas touched by an
adult male.

5. I understand that I admit the facts which support all
the elements of the offense by pleading guilty. I admit that the
State possegses sufficient evidence which would result in my

conviction. I have considered and discussed all possible defenses
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and defense strategies with my counsel. I understand that I have the
right to appeal from adverse rulings on pretrial motiong only if the
State and the Court consent to my right to appeal. In the absence of
such an agreement, I understand that any substantive or procedural
pretrial issue or issues which could have been raised at trial are
waived by my plea.

6. I understand that the consequences of my plea of guilty
are that I may be imprisoned for a period of life in the Nevada State
Department of Corrections with parole eligibility after a minimum of
S years has been served and that I am not eligible for probation
unless a psychosexual evaluation is completed pursuant to NRS 176.13%9
which certifies that I do not represent a high risk to reoffend based
upon a currently accepted standard of assessment. I may also be
fined up to $100,000.00. I further understand that I will be
required to be on lifetime supervision pursuant to NRS 176.0931.

7. In exchange for my plea of guilty, the State, my
counsel and 1 have agreed to recommend the following: The State will
be free to argue for an appropriate sentence. The State will not
file additional criminal charges resulting from the arrest in this
case as to Possession of Child Pornography in violation of NRS
200.730.

8. I understand that, even though the State and I have
reached this plea agreement, the State is reserving the right to
present arguments, facts, and/or witnessee at sentencing in support

of the plea agreement.

/17
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9. Where applicable, I additionally understand and agree
that I will be responsible for the repayment of any costs incurred by
the State or County in securing my return to this jurisdiction.

10. I understand that the State, at their discretion, is
entitled to either withdraw from this agreement and proceed with the
progecution of the original charges or be free to arqgue for an
appropriate sentence at the time of sentencing if I fail to appear at
any scheduled proceeding in this matter OR if prior to the date of my
sentencing I am arrested in any jurisdiction for a violation of law
OR if I have misrepresented my prior criminal history. I represent
that I do not have a prior c¢riminal record. I understand and agree
that the occurrence of any of these acts constitutes a material
breach of my plea agreement with the State. I further understand and
agree that by the execution of this agreement, I am waiving any right
I may have to remand this matter to Justice Court should I later
withdraw my plea.

11. I understand and agree that pursuant to the terms of
the plea agreement stated herein, any counts which are to be
dismissed and any other cases charged or uncharged which are either
to be dismissed or not pursued by the State, may be congidered by the
court at the time of my sentencing.

12. I understand that the Court is not bound by the
agreement of the parties and that the matter of sentencing is to be
determined solely by the Court. I have discussed the charge(s), the
facts and the possible defenses with my attorney. All of the

foregoing rights, waiver of rights, elements, possible penalties, and
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consequences, have been carefully explained to me by my attorney. I
am satisfied with my counsel's advice and representation leading to
this resolution of my case. I am aware that ifi I am not satisfied
with my counsel I should advise the Court at this time. I believe
that entering my plea is in my best interest and that going to trial
ig not in my best interest.

13. I understand that this plea and resulting conviction
may have adverse effects upon my residency in this country if I am
not a U. §. Citizen.

14. I offer my plea freely, voluntarily, knowingly and
with full understanding of all matters set forth in the Information
and in this Plea Memorandum. I understand everything contained
within this Memorandum.

15. My plea of guilty is voluntary and is not the result

of any threats, coercion or promiges of leniency.

11/
/17
11/
/1
/11
/17
/17
/1!
17/
/1
/17
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16. I am signing this Plea Memorandum voluntarily with
advice of counsel, under no duress, coercion, Or promises of

leniency.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does herehy affirm that the preceding

document does not contain the =mocial security number of any personi.

marED this [ day of Asosi | el
N

—

sl W

DEFENDANT

TRANSLATOR/ INTERPRETER

gzml ?’lG

Afrorney WieResafng Defendant's Signature

\_{229_41._&44 \mdéW

Prosecuting Attorney

0708404B26BGPM
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE
HONCRABLE STEVEN R. KOSACH

THE STATE OF NEVADA,

Plaintiff,
vs. Case No. CR09-1325
WILLIAM MCCAFFREY, Department No. 8
Defendant.

TRANSCRIPT OF PROCEEDINGS
Arraignment -
Bugust 14, 2009

APPEARANCES:

For the State: Steve Barker
Deputy District Attorney
1 South Sierra Street
Reno, Nevada

For the Defendant: Sean Sullivan

Deputy Public Defender
1l California Avenue
Renc, Nevada

For the Division of

Parole and Probation: Anita Pickrell

Reported by: Isolde Zihn, CCR #87
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RENC, NEVADA, FRIDAY, AUGUST 14, 2009, 8:40 A.M.

THE COQURT: State versus William McCaffrey.

MR. SULLIVAN: Goocd morning, Your Honor.

Sean Sullivan on behalf of William McCaffrey.

He's present this morning in custody.

THE COURT: Are you William Joseph McCaffrey?

THE DEFENDANT: I am, sir.

THE COURT: Let the record show that William Joseph
McCaffrey is present with counsel, Mr. Sean Sullivan. The
State is represented by Mr. Steve Barker.

This is case number CR09-1325, and we're here for an
arraignment.

Let me hand yoﬁ, Mr. Sullivan, a July 13th, 2009
file-stamped Information in that case number and entitlement
for your review.

MR. SULLIVAN: Thank you, Judge.

We are in receipt of the Information file—stamped
July 13th, 2009 in case number CR09-1325. We are familiar
with the contents. We're going to waive any formal reading.

Your Honor, my c<lient has indicated to me his true
and correct name is listed on line number 12. It is
correctly spelled.

Your Honor, it is my understanding that my client

desires to enter a guilty plea to the single count contained

e o . = rra, a AT i ) A e R 5 iR
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in Count I of the Information, promotion of sexual
performance of a minor. This is a felony offense.

In exchange for his guilty plea in this matter, Your
Honor, according to paragraph 7, the parties are going to be

free to argue for the appropriate sentence. The State will

not file additional criminal charges resulting from the

P L

arrest in this case as to possession of child pornography in

v

viclation of NRS 200.?30.

I do have a copy cf the executed guilty-plea
memorandum, the original. If I may approach.

THE COURT: 1Is that correct, Mr. Barker?

MR. BARKER: It is, Judge.

THE COURT: Do you have any questions about the
negotiations, Mr. McCaffrey?

THE DEFENDANT: I don't.

THE COURT: Do ycu feel like you've had enough time
to discuss this case with members of the Public Defender's
Office?

THE DEFENDANT: I have, sir.

THE CCURT: Are you satisfied with the legal services
rendered you by the Public Defender's Office?

THE DEFENDANT: I am, sir.

THE COURT: Do you understand that you do not have to

change your plea from not guilty to guilty?

012
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THE DEFENDANT: I believe I'm changing my plea from
not guilty to guilty; is that correct? I believe I am --
THE CQURT: That's what I said.
" THE DEFENDANT: Okay.
THE COURT: Do you understand that you don't have to

do that?

THE DEFENDANT: Yes, I do understand.

THE COURT: In the eyes of the law you're not guilty.

THE DEFENDANT: Correct.

THE COURT: Unless and until the district attorney
proves this charge against you beyond a reasonable doubt in
front of a jury. I'm pointing to the empty chairs over here
where the jury would be. And so if you change your plea it
would be to quilty. Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Now, that was my question. Do you
junderstand that you do not have to change your plea to
guilty?

THE DEFENDANT: I do understand that I don't have to

change, yes.
THE COURT: Right?
THE DEFENDANT: I'm --
THE COURT: Now, i1f you do change your plea to

"guilty, you're giving up very important constitutional
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rights.

THE DEFENDANT: Yes, sir.

THE COURT: You're giving up your right to a jury
trial.

THE DEFENDANT: Yes, sir.

THE COURT: You're giving up your rights to have an
attorney represent you in front of that jury:; you're giving
up your rights to confront the persons that are accusing you
[of this crime in front of the jury; you're giving up your
rights to have your attorney cross-examine those persons in
front of the jury; you're giving up your rights to use the
Court's power to order witnesses here for your jury trial by
subpoena for your defense; and you're giving up your rights
to a preliminary hearing in Justice Court on this case. A
lower—court judge hears this case, bare bones I would call
it, hears bare bones evidence against you presented by the
State in Justice Court to determine whether or not to even
&isend it up to District Court for a jury trial. Do you
understand that?

THE DEFTENDANT: Yes, sir.

THE COURT: Do you understand that you don't have to

give up those rights?

THE DEFENDANT: I understand that I den't have to

give them up.
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THE COURT: If you tell me that you're guilty, which

you don't have to do, you are going to be incriminating
F|yourself. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you have any questions about your
constitutional rights?

THE DEFENDANT: No.

THE COURT: Has anybody made any promises to you

F other than what was contained in the negotiations to induce
you to change your piea?

THE DEFENDANT: No, sir.

THE COURT: Anybody make any physical threats against
you to get you t¢ change your plea?

THE DEFENDANT: No, Ssir.

THE COURT: Do you feel that you're changing your
plea freely and voluntarily?

THE DEFENDANT: Yes, sir.

THE COURT: Do you feel that you have a complete
understanding of your constitutional rights?

" THE DEFENDANT: I do, sir.

THE COURT: Do you know that matters of sentencing
are up to me? I don't have to follow the negotiations. Do
you understand that?

THE DEFENDANT: I understand, sir.

6
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THE COURT: Now, you do have a right of appeal even
on a guilty plea. Make sure that you talk to Mr. Sullivan
about that, because any appeal must be filed within 30 days
' from the date of sentencing, which is the next date I'm going

to give you. Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: Any questions?

THE DEFENDANT: No, sir.

THE COQURT: Mr. Barker, would you please read the
elements of promotion of sexual performance of a minor to Mr.

McCaffrey and the maximum penalties that he is facing.

MR. BARKER: Mr. McCaffrey, if we had proceeded to
trial, we would have gone forward on the original charge of
promotion of a sexural performance of a minor. That minor
would have been under the age of 14 years of age.

You're pleading gquilty to a ficticnal coffense today.

A bt

i e oW —

FThe fictional component is the age 14 years or older. That

takes the maximum possible sentence from life with 10 down to

life with five. Do you understand that?

THE DEFENDANT: I do, sir.

MR. BARKER: The elements of the offense are that you

did on June -- excuse me -- June the 9th, 2009, in Washoe
County, Nevada, knowingly and unlawfully promote the

performance of a minor 14 years of age or older, where the
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minor engages in or simulates or assists others to engage in
or simulate sexual contact -- conduct or where the minor is
the subject of a sexual portrayal. You did that at 2286
Capurro, C-a-p-u-r-r-o, Way, Washcoe County, Nevada, in that
you promoted over the internet multiple images and videos cof
female children 14 years of age or older being vaginally and
anally penetrated with an adult male's penis, performing
fellatio upon an adult male's penis, rubbing their vaginas
and/or having their vaginas touched by an adult male.

Do you understand those elements?

THE DEFENDANT: I do.

MR. BARKER: Again, as I spoke to you initially, the
maximum possible sentence to the crime you're pleading guilty
to is life in the Nevada State Prison with a minimum parole
eligibility after five years has been served. That you are
not eligible for probation unless the psychosexual evaluatien
is completed pursuant to NRS 176.139 which certifies you do
not risk a high risk to reoffend. You're also potentially
looking at a fine up toc $100,000.

I will alsco inform you, sir, that you will be
required to reglster as a sex offender and that you will be
required to be on lifetime supervision pursuant to NRS
176.0931.

Do you understand all of that?
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THE DEFENDANT: I do, sir.

MR. SULLIVAN: Your Honor, Mr. Barker 1is very
:chorough.

The only other point T would add is I have discussed
IIwith my client the fact that he must register as a sex
offender, be on lifetime supervision. I've discussed those
requirements.

q Also, 1f he violates sex offender registration

requirements or the lifetime supervision requirements, my

client understands that's a separate felony in and of itself
to violate those requirements. My client understands that as
well.

Nothing further.

THE CQURT: Thank you for that.

You understand?

THE DEFENLDANT: Yes, sir.

THE COURT: What is your plea, Mr. McCaffrey, what is

your plea to promotion of sexual performance of a minor?
THE DEFENDANT: Guilty, sir.
THE COURT: Are you pleading gquilty to this charge
because you feel you are guilty and for no other reason?
THE DEFENDANT: Yes, sir.
THE COURT: Let the record show that William Joseph

McCaffrey has entered a plea of guilty to promotion of sexual
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performance of a minor. I will accept that plea.

I'm going to set sentencing for Friday, September
25th. Sentencing will be at 8:30.

Bring in $25 cash. The judge will assess that in
addition to anything else that he or she imposes that day.

MR. SULLIVAN: Your Honor, concerning my client's
custody status, there is -- separate and apart from these
negotiations, the district attorney has agreed to reduce the
bail to the standard bail amount for the count which he has
pled gquilty to, which is $25,000 bondable. We're going to
make that request right now.

In addition, Your Honor, my client would like you to
consider an O.R. request. I know an O.R. is a stretch on a
lICategory A felony in which he's just been convicted.

Notwithstanding that, Judge, he has absolutely no criminal

¥ N
for the instant offense.

He's lived here over two years in the community. 2nd

he would be living with his brother, who is present in court,

Kevin McCaffrey. That's his brother, if you have any

questions for Mr. McCaffrey. And Kevin, I've spoken to Kevin

at great length.
If you are considering an O.R., we ask for an 0O.R.

with Court Services, daily Court Services supervision.

10

history whatsoever. He's never been arrested save and except
L : ,
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I'll submit it to you concerning an O.R. or the bail

Ireduction.

MR. BARKER: Judge, the agreement with the State is
that we would have no objection to reducing the bail to the
standard bail of 25,000. We have no agreement as to an O.R.

He is potentially a flight risk, although he's got no
criminal history.

I'll defer to the Court whether or not you'd be
inclinred to give him an O.R.

THE COURT: What's bail now?

MR. SULLIVAN: Bail is $75,000 cash.

THE COURT: Mr. McCaffrey, I'm just not prone to
reduce the bail even with the State agreeing. I mean, okay,
you don't have a criminal history. Fine. But you could go
to prison. And the judge, me, very easily could send you to
prison for what you just pled guilty to.

I think you're wasting your money. I think you're
wasting your brother's money if he wants to bail you out on
something like that. That's just whistling in the dark.

I'll reduce the bail to $50,000 bondable, but I'm

not -- no way am I going to consider an O.R. No way.

11
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STATE OF NEVADA )

COUNTY OF WASHOCE )

I, ISOLDE ZIHN, a Certified Shorthand Reporter of the

Second Judicial District Court of the State of Nevada, in and

r————

for the County of Washoe, do hereby certify:

That I was present in Department 8 of the
above-entitled court on Friday, August 14, 2009 at the hour
of 8:40 a.m. of said day, and took verbatim stenotype notes
of the proceedings had upon the matter of THE STATE OF
lNEVADA, Plaintiff, versus WILLIAM MCCAFFREY, Defendant, Case
No. CR09-1325, and thereafter reduced to writing by means of
computer-assisted transcription as herein appears;

That the foregoing transcript, consisting of pages 1

through 12, all inclusive, contains a full, true and complete

il

transcript of my said stenotype notes, and is a full, true

and correct record of the proceedings had at said time and

place.

Dated at Reno, Nevada, this 7th day of September,

Li /s/ Isolde Zihn

Isolde Zihn, CCR #87
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,

Plaintiff,
Vs, Case No. CR09-1325
WILLIAM JOSEPH MCCAFFREY, Dept. No. 8
Defendant.
/
JUDGMENT

The Defendant, having entered a plea of Guilty, and no sufficient cause
being shown by Defendant as to why judgment should not be prenounced against him,
the Court rendered judgment as follows:

That William Joseph Mccaffrey is guilty of the crime of Promotion of Sexual
Performance of a Minor, a violation of NRS 200.720 and NRS 200.750, a feiony, as
charged in the information, and that he be punished by imprisonment in the Nevada State
Prison for a term of life with parole eligibility after a minimum of five (5) years has been
served, with credit for one hundred twenty t120) days time served. Itis further ordered
that the Defendant shall pay the statutory Twenty-Five Dollar ($25.00) administrative
assessment fee, the One Hundred Fifty Dollar ($150.00) DNA testing fee, the Nine
Hundred Fifty Dollar ($950.00) psychosexual evaluation fee and reimburse the County of
Washoe the sum of Two Thousand Five Hundred Dollars ($2,500.00) for legal

representation. Pursuant to NRS 176.0931, the Court hereby imposes a special
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sentence of lifetime supervision to commence after any period of probation, or any term
of imprisonment or any period of release on parole.

Dated this 7th day of October, 2009.
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ED

Electrenically
CR0Y-1325
2020-10-20 p9:12:03 AM
Jacquelibe Bryant

Clerk of

Transactio

Code: 3585 E
Name: i . ) - |
Address: 135 S CENTELR T umiT®Y ]
Cow |

Telephone: 7725 .13729-¢382
Email: —TEATEICRQGLIVE, Lo
Self-Represented Litigant N

'IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE !

* * * %k %

Case No. CRCT-132S

MIILLIAM F, MULAFFREY |

Petitioner, ! § Dept. No. &
)
-vs— )
: )
TI-IE STATE OF NEVADA )
Respondents : % f

{Post-Conviction Relief - NRS 34.735 Fetition: Porm)

COMES ¢t DWW, the @CH Hioriey ) \\}ﬂi;q:‘ﬂ SO h

MeladPee /N Pro Se art pecordies 4o e oy

7
L_\)PurSuo ) ‘}"

FO“" \\lrl O'r E’Q - CO‘CPU& ACPC_II"' :.;)M s ’ e
N

* . -7 '; . L e '
~+o N 3y, [ 'i’_;‘;r,g;;_;' TR Y ~5'T'(33G_1_"'

Thes Fols i 0 pven @ wren agu o0 0
and Papecs oo 4 c “Hwef- accgraPantin: Appendis
O Exhbids  the actiocen oo Memovandum ot
ﬁ.xr\a’jm Gog Fiwme o 4 amd’ BHoacreg P»«", v

/:)M‘TIE"-Gr'"i" " CON'EO A !’r"."; };\ ,’-“-,:.j?"i'; .f-.,; ,’5";{ '_'. T

r‘-

Page Number

he Court
n# 8123544
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4
5
6.
?
| _R. Bvaiuer, & P
{(Name of person who wrote this
9 complaint if not Plaintiff )
PETITION
10 " .
.t Name of institution and county in which you are presently
imprison~d or where and hew vou are presently restrained of your
1 || 1EPeTtY: Pebtioner is PresendlY On NEVADE PAroOLE
13 2. Name and location of court which entered the judgment of )
conviction undexr attack: Second Suditial Disdreizd Lanet, 75 fours
o |23 Bero, NV B5a}, DePartmeny § Hon, (Borey Bresion
N 3 ! i 1 = =
15 1] 3. Date of judgment of conviction: (f+echev ZHh 20069
IEE Case number: (R Q-2 728 Cle.;lvg %
17 || 5- . (a) Length of sentence: Lo wii+in Hozs.el? Porcg'f
AYiee £ Yeacn
8
(b) If sentence is death, state any date upon which
19 ||executicn is scheduled: N/A
20 6. Are you presently éérvihg a sentence for a conviction
other than the conviction under attack in this motion?
21 ) . )
Yes No v
22 ‘
If "yes," list crime, case number and sentence being
23 fiserved at this time:
24
7. Nature of offense involved in conviction being challenged:
25 :
s || Promotion of Sevuw Per{fcrmance of g pingr
i) FerYort = O
7 [ C Vel T rota o oINS IO
s ||_NRS 200 750, a_ felory

Page Nurnber é
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8. What was your plea? (check one)

2 (a} Not guil\t?/
{b) Guilty
3 (c) CGuilty but mentally ill
. {d) Nolo contendere
p 9. If you entered a plea of guilty or guilty but mentally ill
to one count of an indictment or information, and a plea of not
5 4 guilty to another count of an indictment or information, or if a
lplea of guiltygor guilty but mentally ill was negotiated, give
; {|details: Peddicrey Plog Gy dv 4o Hhe Promation Chardt,
Hacdice dvee o avaus Lor Sendenling, Stale ggrecd rif
8 || —ZO£Ve PosSeciion M Vioug DEPICHSA (i ociis, NES 200, 730
]
NIELE If you were found guilty or guilty but mentally ill after .
& plea of not guilty, was the finding made by: (check one) ”949 i
7
10 i
: (a) Jury (b) Judge without a jury |
1 \ ‘
11. Did you testify at the trial? Yes No PJ/V; ?
12 !
1z, Did you appeal from the judgment of conviction? i
13 {
Yes E No c
14 : _
13. If you did appeal, answer the following: ,
15 {a) Name of court: Nevadd Supvera€ cury
(b) Case number qr citation: Doike¥ NO JSTIE 73R
16 (c) Result: Juclgrrnt F+TT aalsle
(d) Date of result: _Quegs¥ J(  20/0
17 (Attach copy of order or decision, if available.)
18 {114. If you did not appeal, explain briefly why you did not:
Hiorre dig dppoa,
19
20 (1 15. Other than a direct appeal from the judgment of conviction
and sentence, have you previously filed any petitions,
21 |l applications or motions with respect to this judgment in any
- court, state or federal? Yes '\/B No
16.  If your answer to No. 15 was "yes," give the following
B3 [l informacion:
- - 4 - H B 3 P\,._ A! (4 .
4 (a) (1) Name of court: Q&g ]L{du-’lh’-l_- Lis? Lo~
2 (2} ~Nature of proceeding: [ed vonte Friled i
26 MoTion For i od:iy oo me DS NT ""'_,_,'iul'-q(?_- FOTh, 2olY
= (3T Groumds rarsedy — - Ioe =49 Vi
28
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11 {b) As to any second petition, application or motion,

{4) Did you receive an evidentiary hearing on your:

petiticn, application or motion? Yes No
{5) Rasult:
}

{6) Date of result:

{7} If known, citations of any written opinion or
date of orders entered pursuant to such result:

give the same information:

{1) Naﬁe of court: Tthq

I

9 (2) Nature of proceeding: _ N/ &
10 \ J
{3) Grounds raised: r U3y
11 i
12
(4) Did you receive an evidentiary hearing on your
13} petition, application or motion? Yes No Ny
14 (5) Result: v /R
15 (6) Date of result: 2 )
16 {7) If known, citations of any written opinion or
17 date of orders entered pursuant to such result: PM/F}
18 {c) As to any third or subsequent additional applications
or motions, give the same information as above, list them on a
19
separate sheet and attach. m~ s
£}
20 {d} Did you appeal to the highest state or federal court
21 having jurisdiction, the result or action taken on any petition,
application or motion?
22 . C s . . .
(1) First petition,application or wotion?
7 Yes _ No 'V . o .
21 Citation or date of decision:
3 (2} gecond petition, agplication or motion?
es No N
26 ‘ . N; &
Citarjon oxr date of decision: _
27
(3) Third or subsequent petitions, applications or
28 || motions? Yes No f;fa

Page Number !‘
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Citation or date of decision:

e e St S bemyly S HIASACRET. PR 1T T s BB AL T TSl A e g S s WA AU, INARTIRE A S et 3 e

(e) 1If you did not appeal from the adverse action on any

‘petition, application or motion, explain briefly why you did

not. (You must relate specific facts in response to this
‘question. Your response may be included on paper which is 8 1/2 —
by 11 inches attached to the petition. Your response may not
-exceed five handwritten or typewritten pages in length.) —

Na VesgonSE (5 pecessa Y ‘ér‘ %@S& rﬁc(f’j}(/‘(?nfj

as They do not gpeiy.

Page Number 5
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23

15. Other than a direct appeal from the i i j
: L udgment of convicti

and sentence, have you previously filed any pgrtlzlit'ions, ©

applications or motions with ref,pect to this judgment in any

court, state or federal? Yes No
l6. If your answer to No. 15 " ' i i
information: was "yes," give the following
(a) (1) Name of court:' - '
| 2nd Jaditial bisteret Cowrt,

deot §, before +he Ion. Ldia Stiglich
(2) Nature of proceeding:lj MC}‘HGN Foo fvbd(‘?c‘aﬁam/ al
Senfente, fied Tun (OFh , 2014

{(3) Grounds raised:

l. MCCAFFREY'S JUDGMENT SHOULD BE VACATED AND
— HIS CASE REMANDED FOR RE-SENETNCING BECAUSE THE —
COURT ERRED IN CONSIDERING MATERIALLY UNTRUE
- ASSUMPTIONS OR MISTAKES AT SENTENCING WHICH _
WORKED TO HIS EXTREME DETRIMENT.

THESE ERRORS RESULTED IN CUMULATIVE CONSTITUTIONAL

- DUE PROCESS VIOLATIONS OF THE NEVADA -
CONSTITUTION (Article 1, Sec. 8) AND THE FOURTEENTH

- AMENDMENT BASED CN THE FOLLOWING GROUNDS: _

T GROUND | —

— A. THE COURT APPOINTED PSYCHOLOGIST SUBMITTED A PSYCHOSEXUAL —
EVALUATION PRIOR TO SENTENCING THAT FALSELY CHARACTERIZED

—— MCCAFFREY'S STATEMENTS WHICH WERE TAKEN OUT OF CONTEXT - —
THAT MCCAFFREY BELIEVED THERE WERE NO VICTIMS.

B. AT SENTENCING THE STATE PROSECUTOR ARGUED FOR A LIFE SENTENCE
—— INSTEAD OF PROBATION BASED ON THESE MATERIALLY UNTRUE STATEMENTS. .—

—— . ADDITIONALLY THE DIVISION Of PAROLE AND PROBATION MISSTATED
THAT MCCAFFREY BELIEVED THERE WERE NO VICTIMS AND THAT HE HAD
— NO EMPATHY FOR THEM. -

- . MCCAFFREY SHOULD BE RE-SENTENCED AND HIS JUDGMENT
VACATED BEC AUSE THE SENTENCING COURT CONSIDERED

—  MATERIALLY UNTRUE FACTS ABOUT MCCAFFREY"
IN THE INSTANT OFFENSE. EY'S PARTICIPATION

. MCCAFFREY SHOULD BE RE-SENTENCED AND HiS JUDGMENT
VACATED BECAUSE THE SENTENCING COURT CONSIDERED

n
|

e T e R AR R B L o ek g S s ety e s om0 e,

MATERIALLY UNTRUE FACTS ABOUT THE
AMOUN
GRAPHS AND VIDEOS ON HIS COMPUTER o PHOTO-

Page Number (O
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V. MCCAFFREY JUDGMENT SHOULD BE VACATED AND HE
SHOULD BE RE-SENTENCED BECAUSE THE COURT CONSIDERED
MATERIALLY UNTRUE FACTS THAT MCCAFFREY REFUSED TQ TAKE
RESPONSIBALLY FOR THE OFFENSE

V. MCCAFFREY JUDGMENT SHOULD BE VACATED
AND HE SHOULD BE RE-SENTENCED BECAUSE
THE COURT CONSIDERED MATERIALLY UNTRUE
AND CONFLICTING FACTS ABOUT HIS FAMILY

VI. MCCAFFREY SHOULD BE RE-SENTENCED AND
HIS JUDGMENT VACATED BECAUSE THE
SENTENCING COURT CONSIDERED MATERIALLY

UNTRUE FACTS ABOUT MCCAFFREY PERSONAL
RELATIONSHIPS

Vil. MCCAFFREY'S SENTENCE SHOULD BE VACATED
AND HE SHOULD BE RE-SENTENCED BEC AUSE
THE COURT CONSIDERED MATERIALLY UNTRUE
STATEMENTS THAT MCCAFFREY HAD ADMITTED
TO FILMING CHILDREN AT A PARTY

VIl MCCAFFREY CONVICTION SHOULD BE VACATED
AND HE SHOULD BE RE-SENTENCED BECAUSE THE
COURT CONSIDERED MATERIALLY UNTRUE STATEMENTS
ABOUT HOW MUCH THERAPHY MCCAFFREY WOULD

RECEIVE WHILE INCARCERATED VERSUS PROBATION iF
IT WERE GRANTED

IX. MCCAFFREY CONVICTION IS INVALID AND HIS JUDGMENT
SHOULD BE REVERSED BEC AUSE THE COURT CONSIDERED
MATERIALLY UNTRUE FACTS ABOUT THE DEFINITION OF
"PROMOTION" WHICH WAS AN ELEMENT OF THE OFFENSE

AND WORKED TO HIS EXTREME DETRIMENT HURTING HIS
CHANCES AT PROBATION

X. MCCAFFREY SENTENCE IS INVALID AND HIS JUDGMENT
IN THIS CASE SHOULD BE VACATED BECAUSE OF
CUMULATIVE DUE PROCESS ERRORS IN VIOLATION OF THE
NEVADA STATE AND UNITED STATES CONSTITUTIONS

The Pefitioner fresented Hese Grouwds i Jood
‘I';l'\Hﬂ and Undee Civtumstanées fo 66- V*&S&uﬂea_ﬁfﬁd fo
Proation and 4o have appoiwted Cofcwxscl dea C:Lg
Habeas Carpds Petition 4o thallense dfﬂ&r—em:f’ Groun
1o Obtain further velief. Counsel did not Supplemens-
1he Jrounds anid abandoned #he Case when HE

pefitiover pas Paroled, See more nra,

Page Number '7
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16

17. Has any ground being raised in this petition been
previocusly presented to this or any other court by way of
petition for habeas corpus, motion, application or any other
postgonviction proceeding? I1f so, identify: NO

(a} A'Which of the grounds is the same: Non &

(b} The proceedings in which these grounds were raised:

R

{(c) Briefly explain why you are again raising these }
-grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2

-by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.)

Nowe of %f’f}ﬁ_ﬁ\(‘ﬂum&is haue beend Previousiy
Presented in any Petitions For Mabeas Lorpus, Motio
appliCqtion or dnry Other o>t - Convicloon fetitian,

27

28

Page Number %
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11

12

13

14

15

16

17

18

19

20

18. If any of the grounds listed in Nos. 23(a), (b}, (c} and
{d), or listed on any additional pages you have attached, were
not previously presented in any other court, state or federal,
list briefly what grounds were not so presented, and give your
reasons for not presenting them. (You must relate specific facts
in response to this question. Your response may be included on
paper which is 8 1/2 by 11 inches attached to the petition. Your
response may not exceed five handwritten or typewritten pages in

length.) |

T.PoINTS AnD AUTHORITIES
NRS 34, %10 (2) reads:

i

| A Second ov Suctessive Pefition MusT be dismissed
' fhe judse ac gushice. determines thed 1+ fails +a allese
pew o differest Grounds foe yvelief and thetf the
Pyvigw ae:‘}'ermfrucm(fom‘ Was on Fhe merits or, F Ae

anid difFerent Ground s ace ollesed ;7%6 Judse gr
nastice Finds that the Fuluve of the Petibower fo

asset Hose g gundS i G Price Petitions Conskitated
»

and_abuse gf the wet,
Under state Practices, ' [a] Petitioner ¢an Quesrcome
+he barte, an uatimelY oc Suetessive Peffion by Showing
Joud_Cause and Prejudice. ” £.9. Mdehell VioState, /22
Nev, 1269, 149 P34 33 36 (Nev, 200), In Robinson V.
|swacio , 360 F.3d 1044 (gt Cir, 200%) Fhe Th Cireult
Court of Kppeals iretogu.zed Hhat “Nevada's Cause and
Pre,udice amalysSis and dhe Fedecal Cause and Preudice
AualySts_ave nearly (dentreal , as both regaire ‘Cause
Dtar‘ “)’iie_d_epqufq' qf\/cl attual Prejud. e e st x h&sulﬁ_w

—3(00 F.3d at 052 n3.,

Page Number ‘
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The Nevada State tourts alsc recosw.ce Hhe Sqmre
exteplion ¥or afuaddmental roiseqeriase of jushice
Suth that "[eJven when o Peditioner lannot Show
ijod (ause Suffieionst Jo Overcame +he bars Fo Gas
Untimelf Ov SuctesSive Ped o, habeas refief may
St be Sranted £ the Pehroner Can demonstrote
thet ‘@ Constitutional Vigladiow has Probably resqided
i the ConvicHan GF ane wha 15 @edu@IY  mmosen? "
Mitehell V. Stale 12z nev 126 7,147 £.3d af 3¢
(guoting Muvvay, 477 UusS, af 496 ).

IN Nowcapitel cases | this exteptions has been]
recognized onty Lo Prisonens ar feddioners who
Can demom5+m4& atdual lvnocence | ES, !%lqrud Ve
Stewaet, 117 F.3d 1099 1106 (54 Gr 1997), I orde
1o sahsfy His actual Ivnceence Sotena v, Q
P{{f—kcwer musf Lome {oecwaed with nfew reliable
evident e Yhat as aod Presended at e Tdvre
Qourt level Hhot, togethen w'th the evidenee qddured
ad Hoe feial L in#iis Case Johe Couct during Jhe Plec
ht’aw‘wlﬂ,a* demonsieates Fhod 4 /s maore Likely
fhanw 164 Hat G reasguab e jamr Naa{d have faund
fhe Pﬂf’lt}?‘an/er Gu by be vonid G 1eason/ @ blE dcczé%,
See SChivp . Oelo S13 US. 258, 32¢-27( 955,

The evidente aeed nvot be newly discov ered,
but it Musdt bQ”Newty Prf_wfufé’d, N 5@& Gr.‘f:ﬂ’m‘
V. Jehnsow, 350 F.3d 9SG , 96/-63 (94 (i 2003),
\F the evdente Presented an Post-tonvitdion veview
CGSf— G[Octbf' Ong ‘H\é CC!N\/E'&‘/!‘UW bY ur\,'Cl(“wCu’/‘/ﬁa/j
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033



20

21

22

23

24

25
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27

23

~+the veliabi ¥y of +he “)Oroomc G»Cﬁwf/f/“ but not by
ctfivrmatively paoving ‘nnocen €, Hoat Cadl b€
Cnough S ﬁd& ‘ﬂﬂmujh 7‘/7& Scehlupe Gadewhry 4G
alow Con Sidecation O€ gthecwise bavred & laims,
Lee v. Lampert, G52 F.3d 929,937 (944 tir 2017 )
{en bansd) The Covrt Should Ponsiden all $he
Evigen t € /Otd de NE’W/ j,ucrimjw’af/n/ﬁ cmfd
extulpatory  whether adm;ssible at dral or wot,
Lee ts3 F.3d af 935,

PB.  FIRST OEFense For FAlLure 7O

PRELENT GROUNDS 1 PREVIOUS
MoTion For. moieic Arrond

/9’/ GF ‘H)(i Saouruds Prcscwffd }')cre, Aeve
rot apevepriote Yur o Motian e NMod/Floctiow
OF Sentenée. A Motion fo Madify o Sentewee s besed
on A Very nNarrow Due Protess Svound (3) and one.
Cannot USE $he Modion fo atfetk. Jhe a /,'J/H/ o€ o
Sentente. See State . Eighth Jud. DsF C'aurﬂ[

[6G NV 90,97 (17%¢)

\mﬁ’ﬁ (jOu all o€ the Sx’oamd/S /qeqc COU/(/ KVCHL
haue heew Presew-ﬁ'@cf W Hhe Previcus Mo fion
because Yhey [nvolic /weFfedtlve ass stand
oF CounSel Claims as well, 7748:’6147(6 he
frcmdds ft‘wfhlfofu W3 S:mﬂ(\/ no dz‘fzjfufé{
~fo present fhe iwstant Claims fhis petion

/> 7%8 only PetiNron [eft Jo Consders

Page Number } ,
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B. SEtond DEFENSE 7O FRILIKRE 70 PRESENT
InN PREVIOUS MOTIOn FOR MoorFiegrion

Shocty aflen~ the Pelitaner presenided fhe
Motten &5 Modi€ieationd o€ Seatenic@ he awas fhend
appolvied Past=Llonvitbion tacnsel, Porvey Macy
Lou Wi {son was QPPOFM'{’&(’( ‘;6 Y\fpvfsfn/}— hirm Gn vL//I&
ModiR tation o€ Sentenée Motions and mef aw/lt
e Pelitioner n ﬂni‘scn/ Jo Predare o qu,a/pn?z'wz
ft frdion . Wd Ced fienre Gavt Ms piisow cutl A
/7}3 /t?jq//qf?grw'gf‘h CU\..J MS w;i/ﬁdfl/ bfﬁqf\f
Wo ¥ g (fvﬁSqub]”) PrepPave Same Eind Of ¢
§u€Pf€m€m4 fC tohion o brief.

5)'10(“"(7 afder ‘}’}!OL(' +he ‘Fﬁ‘ﬁ:"'f“ﬂf\/é‘?‘ Sqa/ JhHe
Nevade fqm(@ Boad 51:4;444‘7" Sharﬁhy befave
his P.ED. dafe o~ the ST0 Life. The pedidioner
wies granfed fawle, Shortly gfter Hha# Ms Wibon/
Londoeted this lourt- B Nodice—he lout oF
he Petdtoners farale Grand, The pelitionec
+hen e+ Prisen on fhfa{&/gbo{% Sgmetiare ether
beo e o alder Yhat Hhe Modfitation of Sentevtd
Motton/ became misat. That i aecording Fo his
Csansel he Medibications faéj ) ﬂirfgdf becays€
£ aanted Hhe Petiticver wowd Smpiy be "Re -
dhe Petitisnec Jo be “released o Arobation " Say
Libat Hhe lourt Could havt Giea him at o

reseayenl € hearies. Undee these CirtumStanees
“he Madildcatian ot Sentente was Mool
|2
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C. THED DEFENSE Tb FAILURE 7O PRESENT G Eounp
IN PREVIOUS MaTIon FOR. Mol F1t61T0~U

%—P—f—(’r /fqv?mj {PﬁkSON ﬁq& Dﬂf-,[f\f'r"\dr‘vt’a" 7%"?@({ 7‘()

Condact MS WilsonS affee #o no avall. He dideH

Know what had happenved Jo his base and
had 1o fucther Conftact cildh her: Me. Metaticey
wanted 1O Parsue h's actual Innceente ks
faWCSf’m% f)f’ffl gnd (Gurd fqguzf %m’ujﬁ s
Wiison, Sadly She fe€F bim with wodhind
QIUK.[ SAC". /)QC( })/S yﬂquraﬁwk as wWell
77?)6 titlonev dlaims Hhat his LounSe [
witheu - Cause abandany his tase and (et
}’7"‘”’7 f\/a'iﬂddf'a tase or Lause, /~}3q:‘ru hes Llaim
heet s Atsrnvey Bbandornmen* as o Binal Elaiant.
D THE PETITIoNER. PREPARED A PET(TICN FOR WRIT
OF HAGEAS (crpus AND WAS KEALY To FRE T
RETER. THE Morion FOR MoOUFIE#ITON WAS FILED

BUT Whs BPPSINTED ACunSEL A YEPENDED)
ON COUNSEL 7O FILE B SUPPLEMENT

The Pefificncr Prepared o Habeas Pfﬁﬁf'ﬂ/ 70

Present his “Aetuaf Janocenee | and (hallewge »‘/if y

Uiy Plea. Hogpever, whew (OunSe] was qffor

o the Hodificalian Of Seadente he (e¥F 7; ot ,

to appsinted lounsel Fa pefacc CZWSclfp emen
the Mod Lealtca of Sentewde Wid f‘o"/l/:

fe Howeve e, Onte Melaffeey Was fqrcfzed-/ﬁé

13
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APecogimalely Onie Year ago the Pefctione

Meteteey ied a Motion Fo Withdway (ounse

Mary Lo W'1Sonwm The (ase, Doeket at /0.

ZE'ZOIC?, FL./‘H':EV‘! }MC(Q%V )’WGUGA"!’O“';V‘CJNSF?F

Yhe Ca56.¥f§!e,‘@om Mrs Whsow's c}@@fce_?[o bt

iy an eflp ot B et his faperework Yo testoerf-

his Redifiany tor Wet of Habres Cloveas, HGWSUM“’,

Mrs Wisaw repacted She ndlenges had any

O MeloHeey's )fhﬁe’rm;'rf( ard had Bulte Jbusausty

lost his Petifian Fhat he Sqce her Sevewal Years

a90 ,

5 a final defense Fo why Fhese Fiound.t

e nof Previcusty Presented (w He feiar fedifian/

‘/’plé’ Pf‘)ld’,dh/fr Clginns C('Hor)u?}/ af)qmqé?n/ﬁ?z"w?(

)atﬁmﬁc df/(:?(’ruf iﬂo.‘ﬂt CGN({IC"/(OH/ C'Oumsef Cﬁﬁf le

InfeFecence, by Counse( "and He /0_\,; ot bis

Case £r1e.” His Petition ( habegs ﬂfﬁh’cﬁ& v

Neiee %:ffcfl_ Stnply Pu)", Mrs. [~//Sow de

Asbﬁhu’jﬁ% herf e Petitioares Case. This is
despife e fadt Fhat he had a clear fath Fo

ani dC?’uaf /mor‘eﬂruff /f//:%(bn'/

Finally, (¥ 1he fedifionce can use the
Provisions an NS 34.900 Hhroush NES 34950

3 Aveciome his }qf/ﬁzﬂj/, he moves toe a nea/

Fria! on Hhat basis,
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19. Are you filing this petition more than 1 year following
‘the f£iling of the judgment of conviction or the filing of a _
decision on direct appeal? If so, state briefly the reasons for
-the delay. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2
by 11 inches attached to the petition. Your response may not
exceed five handwritten or typewritten pages in length.)

Even thauih the Peditionce assects he daes
not have do demanstrate. (ause gad M}’qcfa‘(("
wcdf ‘Mf/ c”]elaV inj *}(\/fflx“? ‘1%/5 pﬁ!l)LerJ betad >t
s [ate, he wiil X plain ‘H?C defat.

7716 PE)LI‘HLNI,‘(‘ /S5 A Nurse bY *f?qa/f’ Cm/cl[ ‘3
Uale aﬂué’d C{fvc/ amfmmc"d/ LY e, /71‘3 é/z“f’f"/ud’f’(/
On_Counsel Sean Sullitan o EXPlgin/ chc
was the /CIW as st (‘f’/cz';fd Jo e Coimes he
pias_actused o€ He had no dea Hhed Hhe State
fqu(‘a)[f’cf a boqu’j (i})cza‘fjf ‘}’/w{)[ ‘7"/76}/('00(/&{
niot Prove al all @U(/-(Q/%é’(‘ Ccu/d na 't He
Yound a1ty of. He depended aw Counsel
art every 57Lq5(‘? b j?f/f him (/(M/z‘v-gfawd 7%6
fhacges fhe Pagdec Clement 1S OF ShE OFLSE,
dnd 6" Juxtapose She Facts o€ his (ase H”
fhe law.

I was founsel who ¢ratted The Pleg
ba 5 in_and asceed Joi the thavies. Hwoul Id
be \/z“qVS fou‘ea #ﬁom{— ‘HIC foﬁ‘vlmlmfved” {i e.‘ié&uz‘.’c/

7
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hs Papectvo e and with the hetf o athecs

begen £ resaeth he lan.
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HS Pﬁre,vrou,sly di‘stussaf “H’fe Pe##omcr was Pravkd
s {irst facole on his S Year Jo Life Sevienee, bu/
F was i~ Prefacation/ $or bis Paie Hhat he had
‘pe‘rsJ' diseoveved Something nwas Wireng with V224
CACIFﬁfJS, DuriwF d?se,usston,s w (th fn‘San St
and Preparations of (ectain Pacole Papers hé
distoveced Yhe Stafe was Cg;uyfm/_j/rvﬁ Srat h e
had av atteal ietim (a mivoe over  14) fhat
was haecmed 1w e instant cblense, This Hhew
chm‘o:}'t?c{ ‘Hvﬁ )ﬂt“)(t\‘/'fla"vt’f‘ ‘7[6 ook /(VU‘)'O ‘7!'/13
"wexis "t of e tharges gud read fhe Palic
Vepocts Cam/ﬁ/af‘w?"s/ anid J’Ombab/c’ lause tepocds
SubmHed Ao the Court, This was just Price U
Sunt ,201"/ ‘C[N‘A &HC‘G‘ ‘ﬁ)& Supme ('Ou(r*)l'S C)YC[F’I’“
Abieming his Jadsment on fusust (0th | 2040,
The pefifionce fited his Mottan Foc Medidlcative

OF Sendence Shorfly atec on Juae (0th ,2ciY Fov Phe
Pacpase gf ditlisence he Ehase Fhis vediele e #4¢
best Lhanee of Suetess and had haped hibs
cppointed Counse( Gauld F5 10w Hheoush cith
the altual inratent€ Pefllions.” Sadly Hhis never
Came 48 be a5 fhe Pf%f%‘dwrr wasS jwm')ld(f
Para/t’“ As ﬂfcw‘auSIV Wen $1gned NS ’h";i’jscnf/
hris CcuruS(’/, ﬁre‘W 57‘0{1%’@/ ﬂJm‘c(//uj his next
Petfifisa and any Sqﬁﬂ/fﬂ?e’rvfr Fuvher, ms

INI SO NEder C’){f’)/aiu(‘d{ any " Simifs " g per
epresen fadion —  F there were any, A 0f
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20. Dayou have any petition or appeal now pending in.any
court, either state or federal, as to the judgment under attack?

Yes:  No X

If yes, state what court and the case number: F%AQ

LI,
‘

proceeding resulting in your conviction and on direct appeal :

22. Do you have any future sentences to serve after you {
complete the sentence imposed by the judgment under attack°

kriow: Naonie

21. Give the name of each attorney who represented you in thel

Seaw Sullivan |, Washoe ¢60. PD. Tial Counsel

John Reese Pely | Washoe €0. Chie? PO, fppellate Counsi
Maey Lou Witson, infc Counsel | (ourt ﬂm,,md AoKT Yl
(bost Lanviechon Ccumsel)

Witlliam MLU‘C{-\W‘/ Propec Person , jaustant Peh;[rcm/

Yes No

If yes, specify where and when it is to be served, if you

: - jo—

: Introduction
This Pefifion 15 Prepuced Gnden Fhe Nevada |
Sdapceme Couct's Detision in Midthell V. Stafc, 122
nev /269 149 £.3d 33,36 (2000). Further Hhis fedidion
/S Prepcar(‘,‘c[ Po{nsuam?’y‘o NBS 39, 900 Yhroush
NEes 39.990 Cntlusive ), The Lonvittion /s Juite
doded lf\owevc’r She Pedrfionee s Sl c(rudf’r Sendani
and on Pucole, See Lazaro-Madinez = fervandez V-
Spate, 132 Nev @23 ,625 (206), Fucther, the fediticned

dsses B lquse amc{frfzd(}ff'f 7%(“ f/mﬁ féfj ff’f//a?a/
Iy |

b o
JL 7U'UCL

27

28

_ Ca?hor\/ dase aNc{ The ‘l%ffcwm/ﬁ .

34726 This fPeMrcq/ /s predieated upan Hhe atave. |
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INTRODUCTION

The case stems from an investigation of the Crimes Against Children Unit from the
Washoe County Sheriff's office. Also working with the Sheriff's Office was the Internet
Crimes Against Children {ICAC) Task Force. Further, the Federal Bureau of Investigation's
Innocent images Task Force. Detective Camry was the lead investigator. Detectivel
Cany worked with the FBI and the Nevada Attorney General on this Task Force to
investigote Child Pornography on the internet. See Exhibit 4, P.2id. Para 1

On April 7%, 2009, Detective Cany identified the |.P. address of a suspected person
who was involved with Child Pornography. id. P.3, Parg 1582

After writing down the I.P. address Detective Carry contacted Moudine Armstrong,
a Paralegal with Law Enforcement at Charter Communications in St. Louis, MQ., She wag
able to provide Detective Carry with the physical address associated with that specifig
I.P. address. Charter Cdmmunicoﬁons responded to an “Administrative Subpoena™
received from the task force. See Exhibit 4, P.3, Para 1 and Exhibit 17

On April 16™, 2009, Ms. Armstrong sent Detective Camy the home address of William
MCCAFFREY, the defendant in this case. Exhibit 1, P.1

On June 9™, 2009, Detective Carry downloaded a child pornography video from o
computer located at McCaffrey's address. Exhibit 4, P.3 id. Parag 17%

On June 10*, 2009, at about 3:00 pm, Detective Camry and other agents from thel

Task Force served a search warant at McCaffrey's residence. They were able top

locate the computer in question and seized it. During the search, the agents and

Detectives found both adult and c¢hild pornography on the computer.

NI The Administrative Subpoena has not yet been provided in Discovery from the State of

Nevada, therefore is admitted by reference only.
™2 This matter is in dispute as MCCAFFREY has always claimed that his computer was not set up

1o share. Further Detective Carmry did not say "how™ he was able to enter said computer.

(5
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See Exhibit 4 P. 3, at approx Para 7. (Emphasis in Originat)

Based on the number of images and videos discovered on hard drives, external
media and printed images, they estimated the amount to possibly be between 500.000
and 1,000,000 images and videos. id. P.3 ot para 9 {Emphasis added) McCaffrey
contends that most of the images found were legal adult images in nature and that the
number was deliberately exaggerated. Not being computer savvy, every time Mr,
McCaffrey ‘backed up' his computer he inadvertently created a redundant file of the
same images in mulliple directories. Therefore the exact number of images is highiy
inaccurate and prejudicial.

During the search, Mr. McCalffrey was interviewed by Investigator Ryan McDonald
of the Nevada Attorney General's office. At that time, the other residents of the
household were also interviewed. However no one eise was found to be undef
suspicion or handcuffed. There were no uniformed officers were at the scene i.e. no
beat officers, The detectives from the Washoe County Sheriff were dressed in theid
identifiable vests. Id. P.3 at Paragraph 10./m3

After the search was completed numerous items were seized pursuant to the
warmrant. See Exhibit 5

Detective Cany asked Mr. McCaffrey if he was willing to come to the Sheriff's
office for an interview. McCaffrey was taken to the Sheriff’s office located right next ta
the Washoe County Jail. Detective Camny allowed him to ride in the front seat und
handcuffed and told him he was not under arrest. Id. P.3 at Paral2.m3

After ammiving at the Sheriff’s office, Mr. McCaffrey spoke with Police. That statement

has been redacted from this introduction based on Mironda s

3 McCaffrey was not read his Miranda Rights
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STATEMENT OF THE CASE

On Juneje, 2009, William J. McCaffrey was arested and charged with One Count
(1) of Promotion of Sexual Performance of a Minor, a Violation of NRS 200.720 and NRS
200.750, a felony, five Counts {5) of Possession of Visual Presentation Depicting Sexua‘
Conduct of Persons under 16 Years of Age, a Violation of NRS 200.730, a felony.f
On June 12", 2009, the court reviewed and found Probable Cause. See Exhibit 2]
McCaffrey was not arraigned pursuant to NRS 171.194, on the charges. His nex
appearance was on June 15%, 2009. (There was not a Stipulated Continuance because
the Public Defender's Office had not yet been assigned).
On June 15M, 2009, Mr. McCaffrey was arraigned on the Declaration of Probablel
Cause. [See Exhibit 2) Later that day, the Formal Complaint was filed with the Charges,
Counts - VI, {See Exhibit 6} The arraignment was rescheduled ¢ June 1™
On June 16™M, 2009. McCaffrey appeared in Justice Court, advised of his rights, and
of the charges. Mr. McCaffrey requested a Public Defender. Sean Suliivan, Esq. was
appointed as counsel for him and a Preliminary Hearing was set for July 15 2009 at 10:30
am.
On July 1¢, 2009 at 10:30 am, Mr. McCaffrey met his attorney. He signed a Waivel
of the Preliminary Examination. Exhibit 7FfNs
On July 13th, 2009, the State Amended the Criginal Complaint filed on June
15" (See Exhibit 6] and charged McCaffrey with an Original Information with One (1)

Count of Promotion of Sexual Performance of a Minor [14 years of age or older]

sand the 5 other counts were from videos only.

™4 One of the charges stems from images and videos of female children, the Promotion Charge

N5 The Waiver had Plea negotiations written on it, Counts Il - VI were to be dismissed and the
D.A. would agree to reduce the Client's bail to $25,000. All of the additional ianguage is
inappropriate for this document and confused MCCAFFREY.
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Q violation of NRS 200.720 and NRS 200.750, a felony Exhibit 8.

Pursuant to a Plea Agreement, McCaffrey pled guilty to the Promotion Charge. In
exchange for his Plea, the State was “free to present Arguments, facts and/or witnesseq
at sentencing in support of the Plea Agreement.” [See Exhibit 9, P.3 at 22-25). The Statd]
agreed not to file additional charges resulting from the arrest in this case as to the
Possession of Visual Depictions in Viclation of NRS 200.730. “See Guilty Plea Agreement’
Exhibit 9, (Paragraph 7).

The Guilty Plea Memorandum also provided that Mr. McCaffrey would be eligible foy
probation if "a psychosexual evaluation....certifies that he does not represent a high risi
to re-offend...” Id. at P.é (Emphasis added)

On September 18", 2009, McCaffrey was given a psychosexual evaluation by
steven Ing, M.A., M.FT. He passed the evaluation and was certified with a Sonar rating
as a High Moderate and with a Static 99 rating as low.

In preparation for sentencing. McCaffrey was also interviewed by Heidi Poe, from
the Nevada Division of Parole and Probation. For various reasons set forth in this Motioq
Parole and Probation did not recommend that he receive probation.

On October 7™, 2009, the District Court held the sentencing hearing. Mr. McCaffrey
was eligible for probation and his counsel argued for probation. In support of
probation, Mr. Sullivan submitted testimony of Mr. McCaffrey’s lack of criminal history)
the exact nature of his offense, his character and long employment history and the
strong family support system.

The same family support system that was in place and would be in place during the

probation period and continue during his lifetime. Exhibit14. At sentencing. Mr|

McCaffrey’s brother Kevin McCaffrey spoke in favor of his brother and in support of
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granting probation stating that he was not only prepared to help his brother by
monitoring and supervising his behavior but supporting him through the rehabititation
process. In addition, the Court received character letters in support of Mr. McCaffrey.

The State argued for a sentence of life with the possibility of parcle after 5 years
noting that although probation, as the State argued was not “warranted and
appropriate in this case™ because “sometimes when people do things that they do, it i
so offensive, it is so heinous, that it deserves prison”. Exhibit 14, id. P.18, LL 1-3 N6

Ms. Heidi Poe, from Parole and Probation testified to the Court that they would nof
recommend probation for McCaffrey ¢

Judge Koasch acknowledged the positive arguments Counsel made in support of
Mr. MCCAFFREY and engaged Mr. McCaffrey’s brother Kevin in a positive diglogue ~~
quoting from a letter he submitted.

He even acknowledged all the good and positive things that Mr. McCaffrey had
going for him that would ensure compliance with a period of probation {and ultimatelyl
ifetime supervision). Exhibit 14,id. P.14 ot 6-13

Finally, Mr. McCaffrey addressed the Court regarding the question over his written
answer that there "“was no victim" ...he "misunderstood what the P and P quesfion
was." Exhibit 14, id. P.21 at 10-13. {Emphasis added)

Mr. McCaffrey argued that he understood the term ‘victim'® as used by Mr. Ing to
indicate a physical victim, a person or persons he himself hod intimate contact with.” it
was a context error not an adrmission. In court McCaffrey stated that he understood thel
far reaching implications of this offense and that there were actual ‘victims'. Mr.

McCaffrey "completely and sincerely apologized to the vicfims" (of pornography).

A dditional comments will be provided in the Arguments contained in this Petition.
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He also apologized tfo his family. P.21 at LL 18-20.7N6

Judge Kosach, after hearing from the Defendant and without commenting on
probation as a sentencing option, simply sentenced Mr. McCaffrey to: A $25
administrative —assessment fee, $150 DNA testing fee, $950 psychosexual — evaluation
fee, $2,000 attorney’s fee.” Further “Nevada State Prison, with parole eligibility after a
minimum of five years has been served. One hundred eight days credit for fime
served.” (Page 22 at ines 4-8).

McCaffrey filed a Notice of Appeal. John Reese Petly, Chief Deputy Publig
Defender represented McCaffrey at that hearaing. The issue on appeat was that “The
District Court abused its discretion by failing to articulate the basis for its decision not td
suspend the sentence and place Appeliant (sic McCaffrey} “on probation”. See Exhibif
22, Supreme Court No. 54873.

The State replied to the opening brief and maintained their argument in Sitks vs
State, 92 NEV 91 545 P.2d 1159 {1974} in that the sentence imposed was in the range
allowable for the offense. The State argued the sentence did not rest on the suspect or
highly impalpabile evidence.

The State continued, commenting on asilent record that the “sentence imposed is
in keeping with the District Judge's perception of Appellant's just desserts'
his prospects for rehabilitation and the facts of this case.” See Exhibit 19, P.2, 12-14,

The Supreme Court concluded that McCaffrey's contentions were without merit. Ex

22, P.1. Further, the Appellant did not object or ask the District Court to explain its
decision; therefore, he is not entitled to relief absent a demonstration of plain error.
Green vs State, 119 Nev. 542, 545, 80, P.3d 93, 95 {2003) also NRS 178.602. The Appellant

did not identify any controlling authority that requires the District Court to further explain
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_ its sentencing decision in this case.

j Secondly, the District Courtimposed a lawful sentence pursuant to NRS 200.720
and NRS 200.750 {1), and Appeliant has not demonstrated that the District Court

| considered “impalpable or highly suspect evidence in imposing that sentence.” A7

_Having determined that no relief is waranted, the Nevada Supreme Court affirmed the

’ _sentence imposed on MCCAFFREY. See Exhibit 22, Sup. Ct. No. 54873 and the Remittitur

August 10th, 2010. See Exhibit 23.

After the Supreme Courts Remi tffur on' Ausust
IOt , zola_the Petitioner had no reasow Fo Juestion)
the_egality OF his Convichion and willy e Enccedse
of the law did nNot undectute Fedeew | Review of the
Ovdec of Affirmancte 1~ lase NGO Sv873. Furdhee, Mo
Melot¥rey did aot fucsue a-timely Lost Comviedon
which would have been due by Augus+ 1044, 2ol

For tucther discussion, about events afley He
Rugust 10,20/0 vemit!Jur S€C Cquse and Pre judic€
argument_Supra.#19 of this Petitiand,

L. MODIFILATION OF SENTENCE
On June 10th, 2014 Hhe Petditioner fiied a MOTION
FOR MODIFICATION OF SENTENCE , A MOTIon TO PRICEED
INFORMA _prupeRlS, B MoTION FOR BOPONTIMENT OFE
COunSEL, AND AN APPENOIX OF EXHIGIFS | Hhrowsh 23,
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Joseptn £ Plater (\reql;red),-ﬁ\ed an Opposifon 4o
he Mofion For Modification of Senkace.
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O~ JuY 9,204 he Pedidioner fited a “Leply”
in Sdupport of his Moton Foe Modification) g€ Serdenee.

Separalely, on Jury 104, 2014 the PetSionew £7ed
A Motion For Remission of Fees and Court tosis,

OnN Sy 16,2014 Hhe Court Ovdered Moy Low
Witson Ho be appaided Jo represent Mr. 1elaffrry,

Separately O~ July 24 Zow the State fired
dind OPPOSHIO«( wid Motiony Fo -~ Qr‘mfssf’on/ g€ 'F;"C’S Qn/('/
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{ired a ﬁcm*/ L Such’f‘]L af his Motron For Eemission
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MaHe was Submtted 4or a ()’c’(x‘sf'o /s
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and Subseguendly wias Jranvted farole.
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~Not C(ﬁﬁafw/‘/’é({ For Fhis .*'

Aftec Such Jiome ~+he Pedtranver’s lounvse| Hirnd

{hied o Pugust 13,2004 Natice of Rucole_of Pefitiene,
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TI. PROLEDURAL FPOSTURING

Je File a Petitiow For Wit of Habeas (orpus a
Yetitioner Must be imprisaned IR UNOER SUPERVISION
FS R PRORATICNVER CR FARILEE AN ovder +O Obein refief

See Lazaro Martinez - Hepnanvdez V. THE STATE OF
NECADA, 132 Ney 623,625,230 £ 3d 363 (2016 )

" The Pehtiones, Witliam 3, MLCQ-F%V}/ /S Grudee
fhe Supecvision/ of farol and o bation as a
Parclee Hhus this fedition is avallable Lo pimt
10 Seek velie€ Pursuan't fo NES 3Y. 724 (2, See
a5 _e.5. Loleman V. Stade, |20 Nev 190 (209) anvd.
Jatkson V. Sale, ji5 nvey 21 (1999) distinguished

‘pv’dm Macdinez - Herma Ndf&
POINTS AND AUTHORITIES |

'NRS 34.724(2) provides that a post-conviction petition for writ of habeas corpus:

(2) Is not a substitute for and does not affect any remedies which are incident to

* the proceedings in the trial court or the remedy of direct review of the sentence or
conviction.
(b) Comprehends and takes the place of all other cormmon-iaw, statutory or other
remedies which have been available for challenging the validity of the conviction
or sentence, and must be used exclusively in place of them.
(¢) Is the only remedy available to an incarcerated person to challenge the
computation of time that he has served pursuant to a judgment of conviction.

The Sixth Amendment to the United States Constitution guarantees to every criminal
defendant a right to the effective assistance of counsel. See Strickland v. Washington, 466 U.S. )
668 (1984); Warden v. Lyons, 100 Nev. 430, 683 P.2d 504 (1984). Normally, to state a claim of 1’
ineffective assistance of counsel sufficient to invalidate a judgment of conviction, a petitioner J
‘must satisfy a two-prong test: he must demonstrate that counsel's performance was deficient an

‘that the deficiency prejudiced him. Strickland, 466 11.S. at 687.

i
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THE LAW:

Under Strickland, to prevail on a claim of ineffective assistance of trial counsel, a
defendant must establish two elements: (1) that counsel provided deficient performance, and
(2) “that the deficient performance prejudiced the defense.” Establishment of deficient

performance requires a showing that counsel's performance fell below an objective standard

* of reasonableness. To satisfy the second element, a defendant must demonstrate prejudice

by showing “a reasonable probability that, but for counsel's errors, the result of the trial
would have been different.”” Kirksey v. State, 112 Nev. 980 at 987, 923 P.2d 1102 at 1107
(1996).

Even though the Kirksey case was decided in 1996, it is routinely cited by the Nevada
Supreme Court. Strickland v. Washington., 466 U.S. 668 (1984).

The petitioner must demonstrate the underlying facts by a preponderance of the

evidence. Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004).

The Nevada Supreme Court “has long recognized a petitioner's right to a
postconviction evidentiary hearing when the petitioner asserts claims supported by specific
factual allegations not belied by the record that, if true, would entitle him to relief.” Mann v. i
State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002), cited recently in Berry v. State, 131
Nev. Adv. Op. 96, decided December 24,2-15. The Mann standard is in place at this point m
time. See also see Hargrove v. State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984) for this

longstanding principle.

In the context of appellate counsel, Thi; méahs that- an attorney is not ineffective for
omitting a particular claim—even a claim supported by existing law—to focus on claims
with a better chance of success. Jones v. Barnes, 463 U.S. 745, 751-52 (1983) (“Experienced
advocates since time beyond memory have emphasized the importance of winnowing out

weaker arguments on appeal and focusing on one central issue if possible, or at most on a

few key issues.”); Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989) (recognizing

that “appellate counsel is most effective when she does not raise every conceivable issue on
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appeal™). “Generally, only when ignored issues are clearly stronger than those presented, u;ill
the presumption of effective assistance of counsel be overcome.” Smith v. Robbins, 528 U.S. |
259, 288 (2000) (quoting Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986)); Mayo v.
Henderson, 13 F.3d 528, 533 (2d Cir. 1994) (“petitioner may establish constitutionally

inadequate performance if he shows that counsel omitted signiﬁcaﬁt and obvious issues
while pursuing issues that were clearly and significantly weaker.”).

In this case, Petitioner alleges that both trial and appellate counsel were ineffective
under the Strickland standard and the 6™ & 14" Amendments to the United States
Constitution.

A hearing is not required if factual allegations are belied by the record. A claim is
‘belied’ when it is contradicted or proven to be false by the record as it existed at the time the!

claim was made.” Mann at 118 Nev. at 354, 46 P.3d 1230. !

[2] It 1s well settled that the right to the effective assistance of counsel applies to certain steps
before trial. The “Sixth Amendment guarantees a defendant the right to have counsel present at
all ‘critical' stages of the criminal proceedings.” Montejo v. Louisiana, 556 U.S. 778, 786, 129 S.

S. Ct. 1926, 18 L. Ed. 2d 1149 (1967)). Critical stages include arraignments, postindictment
wﬂmgﬁmmmm&mwps—mdﬂwm&&&gﬂﬁw-ph&-sc&}mkonﬁ—ﬁd&bmt
368 U.S: 52, 82-S: Ct. 157,77 L-Ed. 2d-114 (1961) (arraignment); Massiah v. United States, 377
U.S. 201, 84 S. Ct. 1199, 12 L. Ed. 2d 246 (1964) (postindictment interrogation); Wade, supra
(postindictment lineup); Argersinger v. Hamlin, 407 U.S. 25, 92 S. Ct. 2006, 32 L. Ed. 2d 530

(1972) (guilty plea). - .

With respect to the right to effective counsel in plea negotiations, a proper beginning point is
to discuss two cases from this Court considering the role of counsel in advising a client about a
plea offer and an ensuing guilty plea: Hill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366, 83 L. Ed. 2d
203 (1985); and Padilla v. Kentucky, 559 U.S. _ , 130 8.Ct. 1473,176 L. Ed. 2d 284 (2010).

(3] Hill established that claims of ineffective assistance of counsel in the plea bargain context
are governed by the two-part test set forth in Strickland. See Hill, supra, at 57, 106 S. Ct. 366, 88

In Hill, the decision turned on the second part of the Strickland test. There, a defendant who
had entered a guilty plea claimed his counsel had misinformed him of the amount of time he
would have to serve before he became eligible for parole. But the defendant had not alleged that,
even if adequate advice and assistance had been given, he would have elected to plead not guilty
and proceed to trial. Thus, the Court found that no prejudice from the inadequate advice had been
shown or alleged. Hill, supra, at 60, 106 S. Ct. 366, 88 L. Ed. 2d 203.

Page Number

Ct. 2079, 173 L. Ed. 2d 955 (2009) (quoting United States v. Wade, 388 U.S. 218, 227-228, 87
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2. To establish prejudice from deficient performance of counsel, a defendant must show that
there 1s a reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different. In the context of pleas a defendant must show the
outcome of the plea process would have been different with competent advice. (Kennedy, J.,
joined by Ginsburg, Breyer, Sotomayor, and Kagan, JJ.)

9. The benchmark for judging any claim of ineffectiveness of counsel must be whether .
counsel's conduct so undermined the proper functioning of the adversarial process th_at the trial
cannot be relied on as having produced a just result. The goal of a just result 1s not divorced from
the reliability of a conviction. (Kennedy, J., joined by Ginsburg, Breyer, Sotomayor, and Kagan,

10. The fact that a defendant is guiity does not mean he was not entitled by the Sixth
Amendment to effective assistance or that he suffered no prejudice from his attorney's deficient

performance during plea bargaining. (Kennedy, J., joined by Ginsburg, Breyer, Sotomayor, and
Kagan, JJ.)
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TNCORPoRATICN OF CLaIMS

The Petidioner norporates Ineffecfive assistante
0¥ Twial and Bpvellate Caunsel Jo €ash af the SGrouadS
;N' “H;}S ﬂ‘i)[ft#o‘f% Tn‘al arvci HPPC“G["'C tounsel -Faf!cd
1o distover and Present cath of the aims ins Hhls
Petition and vaise Hhem in/ the Srial or apfeelicte
dauv-'}"f}ow Profer Yevtew/,

Thevefore , cach of the Grounids fresented are

unde the umbvellar OF e ther ivettecdive assisiancd

Of Tnal or Appelialt Counsel as ‘fc\i//}/ Sef forth
In Calh ﬁmumc{ o€ She 4 fition.

Finalty _becguse the Peditionec has Presented a
Previcus Pefidion/ o 1('/'»-‘5- lourt ,‘Hve Shede agpeflate Couvk
a'\d Fedecal Aepeliate. Couet “Ht& Pﬁ#ﬁ‘cmer aa Cigims
that Wis Post Comvietion Counsel atso fulled Jo ditaner
Fhese Claims and Presentd Shern.

Befoce the Pehdiowver Presenss his Haims e
Preditates ail of his JveundS ypon Hie Yollonting
Poinits and Buthorities , the. State and Federa|
Standacd of Reviey) :

33
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_23. State concisely every ground on which you claim that you
are being held unlawfully. Summarize briefly the facts
__Supporting each ground. If necessary you may attach pages

" stating additional grounds and facts supporting same. 7

GROUND 1
THE PETITIONER. WAS OENIED HIS RIGHT TG THE
CFFECTA\WVE. ASSISTANCE OF COUnNSEL AS GUARANTEED
BN THE SIXTH AMENOMENT OF THE UNITED STATES

CONSTITUTION | 30 ARTICLE. |, SEC. 2 LY OF THE

NEVACH STHTE COASTITUrion/

Support j.'ngr FACTS

On October 7™ 2008 the Petitioner Wikam J-
Metaflrey was seatenced Pursuant 4o a Plea agreemest
CSee, Exhibid ?) to One C,O(.UU'J' of Promotion Gf Sexual
Performante of o minor over (4. Melafreys lounsel
Jf,puw ?u[ah‘{ Dedender Sean Sullivan add ressed e
Couct Yﬁjarc]huﬁ He Offense In This Case., He descrbed
He nexis of dhe Plea_nesoliation s and how e
MelaPtrey became [avaolved (v Fhe jastanl
Offense. |+ Lleary Shaws Jhat both he avd
the pProsecufbr endered (nwlo a lesul Lictions wit

27

28

regard—to—the—to st tase—cnd—tveotedt
regard —to TSty » £¢

a bcjus j,/vczrmf out OiC 7%;»1/ A
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Me. Sean Sullivan Stated Jo the Couct!

“Your Honor, the first issue | want to address with this Court

is the Pleaitself and the charge itself, Promotion of a Sexual
Performance of @ Minor. Myself and Mr. Barker, we entered
into this Plea Negotiation. This is what we would consider a
iegal fiction in light of the children’s on some of the videos
and/or photos.” Ex 14, P.3, 15-20.

“In addition, your Honor, the Promotion Charge is what i
really want to key in on, because when one hears "Pro-
motion of Sexual Performance”, one thinks my client was
actually engaged in filming or producing or just being
involved with touching or filming live children. And | want to
disabuse anyone of that notion. My client simply downloacg-
ed numerous videos and/or photas, child pomography, from

the intemet, up to a million according to Detective Dennis
Carny's report, was found on his computer. There was also
some hard copy evidence found in my client’s room.”

Ex 14, P.3, 21-24, P.4, 1-6,

“But at no point in time did my client ever talk to any of
these children or engage in making these movies or mak-
ing these photographs. This was stuff that he simply cap-
tured on the internet and downioaded to his computer.”
(Emphasis added} id. P.4, 7-10

“Now, Your Honor may be asking yourseif: Well why did
he plead to Promotion of a Sexual Performance of a
Minor? What is that charge?” P.4 11-13

“The definition of “promotion” pursuant to statute,

NRS 200.720, 200.750, element is applicable when
anyone either shares this type of information over the
internet or it could have been shared over the intermet."
[Emphasis added)™!

FN1 McCatley strongly disagrees with Counsel's argumeant on the baesis of the intent requirement of the Siatutes.
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“And the way my client had captured these images in
those still photographs from the internet, | was put into

a file sharing program unbeknownst to my client. My
client didn't redlize he was using LimeWire. He didn't
redlize - he had it categorized into for or five separate
folders, but he didn't redlize that one of the folders
covuld have been shared with other persons on the inter-
net. To my knowledge, there is no evidence that my
client actively engaged in sharing these photos or
videos with anyone over the internet.

"Quite frankly, it was Detective Dennis Carry who was
able because of his computer savvy skills, Detective
Dennis Carry was able fo get online and get into my
client’s files. That's how he retrieved the photos and/
or videos in question.” P.4, 18-14, P.5 at 1-7 (Emphasis
added)™2 jee also P.5 at 9-15 for same Argument.

The Plea Ckﬁre_(imcm‘}' 15 Unconstifuflonal and 1S
Hegal betause one of He Y‘ngirf’d elements Ovr
Mmeice. /s missin8g ‘Acram Jhe alfeged gffense. The
540(4(‘1 was Yvequylved ‘}O (P\"O\re “H;ETCL alS qmr C?C?‘qa/
Min OC ;mu-a(ued /:)L/yit‘, dm‘WS& dmcf %EFC Wwa s
Net FU"‘ME’V) ‘H\erc, IS NO NEX s ‘;O c 'Sﬂxua(
PewFormdmCC “unde~ RS 200. 720 X 20C: 7SO (whidh
#he Stade was e guived b fave.

Simely Put Counsel ex,oosed My. YW e F\‘ﬁre/
4’0 a Li¥e Searenide —/;;r a Crime /4& Ve e i
C@mm:’?"ffd! CU\JC{ /’WGK&CIV@T‘, Mare Seveere
Consegurales he never Should have ¥ated. The
Cafesory A Felony did aPFer a Chante o Probebon
but cacried Hhe Price of a S o Life SenfentC

as OPPUSQC{ ﬁl a '#\I‘Kf({ gl"/\/ﬁ'ﬂ/fﬁf 7_6@ othevr Caunty
lismissed in Fhe bacggri qur;‘f(/ WG e Senten ey,

N2 McCaffrey disputes that ANY of his fies wara set Up 1o shore fwough his UmeWire. Further. he does not know (nor does anyone) how Deiecﬂv1 .

Cany accessed his computer, gs Corry wos not called 1o tastity aver,

20

Page Number

059



10

11

12

13

14

13

16

17

18

19

20

21

22

23

24

25

26

2T

28

M. Melaffrey's Confiction and Seadente ace

anvalid undee the QTH and [4TH fedeval Constiuatteval

amend mend Guarantees of Due Process and Eﬁud(

Prc,fed'fcr;u Cand efective Coyasel Under Fhe |quw OF

Prfrtle 1 of the nevada Consthuhions betause

i
Prior Counsel’s YorFormonce fe (/ below an abeetve

Standard of reaiwvableaess as (s mandetfed by

Steiekland  yg US. 08%, 10y S.¢f, 2052 (193%), by

Coevtind ‘HNQ Petidione e jnta entering a Suilly fFlea.

The Sixth Pmend mend oF ‘H\E Uu.s. CUWS‘!(‘!U*P:QAJ

| Juaravttes fhe accusea’ e Assistante o€ CounSe |

far Lis defense, " "That a Pecsoni who happens 4o be

a lawvee (s Bresent at #rial [fica }u-cmmg,] a@wSSr(/C‘

fhe zecused hom,evc*\'“ /S Nt Cnowsh o SatestY 1he

C0~5~h+u4(0mq( Commond. ' " Strieklond V. WashivGiow

266 U.S. Go¥, LSS, 104 St 2052, 2063 CI9%Y), "[The ]

Pight 4o CCJmSP/ /s The vight fo e#freﬁue assistont €

of Lounsel." Mc Mann V. Bichardson | 397 .. 755 71

90 s, &4 1v9l w oy (1970)

Undee 540.&\(44,(1 V. WGSL\;NG'}ON Q- Conw.efion must pe.

reversed due Fo inefbeclive ¢Our\-§l"fj AL LSt Paunsel’s

(Gerﬁ:mm/c'f wes (/@-P,carmﬂl' " and ge@,u:f "the defyeenrt

Per Farrmante pf‘e;uidr’(( )‘/'C detense. 'Yricklond at G857,

TLQ dcﬁcwm‘} f)c-‘r‘f/e)rmorw‘c‘ PVC,utcf /(a’ 7%6 d{’-?c’mié’ A

"thect i5 A yeasonable fos Probability Hald, but e

founsel’S Evvoes , Fhe vesult of He Praceedins wowd o

becm’ d‘@trmuJ j) Y":C:‘Scfuotbff )ﬁﬁabab /n‘Y /5 G(

PFG ba‘)a’x¢V5M¥d:mf¥d (J/b@/(‘rmrtf Ci‘u‘/{/ﬁm(vf /r\/ )//5

_Outtame " Stritkland Y56 gt 693 The ubimete 4oeus

of Hhe i nquiry musk pe on e fundamental fa.rnesS of the
Prodeedins, Td at 6% |
PageNu‘mbcr 57 '
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Nevada has adopled the Sharkland Standard 45 £h3

@F\Cedwe aJS:S)Law"G OF CGcme’/ 51‘3& Huvd '8 Shfﬁ

Mr. MctaFPrev s CUuNSE’(S qssfsw‘auc Was iveffeetie

bCCQu‘SE’. his Perfgemance Fell bé‘/ow an dbjecfiv€

| Sandand of reassnwablencss as |3 mMandeted bY

Strikignd by Coereins Hhe Pt toner vbo Enteciag

L Juiidy ,Ole?q % & teime thevt was ~No e vidrnpre 7%:1

Hel IS LLE, 104 s. ¢t 2ov2 (19349 Lounse | Ald Fhis

b‘! CC!)O (NG Pé’"l ‘ltdfuf’r’ ‘}6 Sige 'f'/’;é Gla/% EN‘A*"(‘&G/ )N

His Case, See 6PA . qftached Aendix of Exhibits

NG 9.

Undue Coercion Otturs when ‘a C)é{gn}a’am‘)‘ S datef]

b4 Promises ov theaats phith deprise the Pea o¥ e

nNatuee 8F a Woluatacy atf, "See Doe v. Wead¥erd , Suy

.38 S63,570 (9th G 2007). Ind +his is exoedrY what

Occuvved W Fhe ¢ase at bac, Ma Melaf¥rey gssertsy

dhat his Counse! m5sin€a emed him QZX‘JL{?L “+he natect

of Hhe CJ//Q:’?C’ ot S&oé’('ua/ﬁhfam'?owl’f’ OFf @ rivor

ovel 1Y Ll e Efemen s Of HE OFFense Lerex,

cind Fraded his Joner GHenses s the o oot

Yo Yhe most Seveve Charse and Lewaddy, Thecl
was no fatfual bass {orthe Plea. 7%@{*6‘_ A asS NI

<Sexual Pfr-@armqmdé, as defined by Statue and

More /mpocdantty NG Viererd, See Memorandwrmy

of fbints angd Bdthe rities Har fucthec Grgumen?,

BGCauSg PCJf Honev's Eaunsel &oerffc‘ ‘f’htkﬁ’c( G‘M/

CO;O]C(! Pe4 Yloner a0 Signing Hhe Gf’é’ Pe?l-' 7’/cm/€v*5

COUW Sef Plfox/ ded (nefFeétive aSSf_S‘f‘O‘n/('éz 7S « rm‘uhL

fetidtoner 4,4 not Eaoing 4 gnd I/o/mufow’/y
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Agvee +0 the GPH9 Lc)esp.#e any assecdtons he made v/
~the Prea CcifwaSSB as /s regusrm‘ by Mevada laww.

"Clea =5 15 also a wiolafion o€ Stricklond and

Hil V. Lotkhact /r\.f ‘ﬁna% he woukdn - Alg# )/Gz/{,[ﬂ/&/

Guiiry fo e Chacyes pad he beew Futy (oo rrrec]

Qf /U:'?(/uch law/, Thus, Cousel /"?O!({e Cvrors (whith

-;J\Lo(/ belaey minimum S*Fq'n,dc«r'fjﬁ a¥ Y‘fﬂr("feﬂn,fjlc()[fvz\/

u;udt‘rm;mé)cf Condidenee ,fw )LAQ admﬂrﬂ@ ic | Ouv[c’cmt",

anid dt"f’hut’c( Me. m(‘(awff Q¥ —qua‘orﬂﬂvkzﬂY '3/\ ’f

ng eedings. ﬁ/s lovitfion Yor Sexvea! ,”r(v@nﬂm/f“

Of ad Mindr  aues I5d Sthould be vevecsed avd 46

2% |}

Mattee Sed fLor Lurdber Potreding Gr Sral, dv

what evev pelied /s Qﬂpmpr:k/?(&
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... Because a Juilty Plea (s an) admission of al
tHhe elements of afarmal thasse, st Canmal be

"‘ruw Valuntary uniess the defendand o Possesses anj
Understanding of he [aw /~ velation 4o the fucts, ”

See Metarthy Vo LS. 397 dS.459, Y6G@ (i17a9) .

CONQ"%U?N‘HY ;Fq detendant’s Juildy Plea /s rof

S%L{Q”Y \/leu)l'qry’ Clr\.d Knig w, ~g /% ﬁaj éfc«l ab Feeinied
e \/dlchwom O dae, ,Omu‘SS' Olvci JS ﬁera-ffére ]/a,d

See,e.9., Machibeoda V. WS, , 368 US. 487 %93

CI%a) \/c)nf Moltre Vv Gllres 332 Us 708 ((gys)

deJFemdam% 13 entited +o Piead anew £ &

‘CD\S“{(WL{' COuv*f_l acle pls }‘Ms Gullty Plea withauf a

‘Fqc;} val basis for e Plea.” See Melarthy

In definiad janotente Fhe Supveme Court o€ the

Uxited States Stated (n Sawler V. Whtley, SOS U,
333,343 (1992 “that the Siritdest detnition of

Acfud| innotence is ane whith * NesakS an esseadial

Clement oF He offense.” Thus, o Pefitonec Can

s tablish actual nngtence by de mansteting %af'n/o
VraSoagb 12 goe suroy wotld hove feand an essentorf

8/{mrw]é o The C/\Cu"ifd HFrasSt .o PKISf b‘/

Nedadind She relagumod elemend- F(’ﬁwrt’c/ for . [aaku!

ComHEHON o

_;le«ef-\o(ﬁ %e. Pe:‘ Honee |s Nm"gu//'/y o «

Charge gf PrDmCJHaN agf o Sexuval ﬁech/ rraciad ©

o+ a r'VhN(JY‘ ove ¢ 1Y a>S Cutlived ja 7%6 Cheorst,

Mocegver, Hhe State did adt have any Prout tha

Melafbrey was doind anYithay (ke Fhe Lharye

df_scrlkbf.S-:
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CONCLUSION

_ Acecordingiy ' the Petidioner Pespectfully reguests
Fhat s Coued -

l. lssue a Wed of Habeas (orpus Yo have Fhe
Petitioner b\"oujin“' betoce the (ourt Sa Hhat he may
be disthgrged fram his Unconstitabonal Confine ment)

2- Coudud’ an/ Qvidew‘har‘)’ )’)eawlruj‘ cz"' w}')r‘th Prcch
may be affeved Conleraing the alleations ind This
Sraund and_any defenses that may he paised by Hhe
Q_espnnfden/'wLS}f

3. 99?0{«!1" Post Convictions Counsel Fo repvesen .
Hhe Petitibner and allow him o received Hhe beneff
of a Supplemenlql PetiHon fo $his one (See_wRS 37.759
dad | |

4. Grant Sueh other and {urther relief as, iw

+he ind evests of jusitee  may be appegpriate.
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GROUND 2

THE PENTIONER WAS DENIED OUE PROLESS TF LAW

WHERE. THE PROSECUTTR. KNOWINGLY PRESENTED

PO RPELIED ULON FALSE EVIOENCE 70O SECUrRE.

THE PETITICNER'S ConviIeTIGn THROUGH THE FLER

2ARGAIN PROCESS IN AnD THRou6H THE (HARGES

IN VIOLATION OF THE [4TH AmEANPMENT CF THE

Us consTITUTION | FETILE 1, SER B OF THE

NEVROB Lo wSTIrYTION

Supporting FACTS

R+ Sendenting dhe Prosecutor Commented o Hh €

Chavroes and Stated

“Now, he also made a point to say he didn't know thot his
computer was configured the way it was. What Mr.

MCCAFFREY admitted to...Dr. Ing was that he downloaded
that LimeWire software. #t's Peer-to-Peer software, which

means that my computer can talk to your computer. His
computer was essentially set up as a fite server.™3

"That doesn't happen by downloading pomography.

That happens because somebody downloads LimeWwire
and configures it such so that all of his pedophile friends

can know and see and do whatever they want on his
computer because he's got a million images.”

“They go out and they look ot his stuff. He can go out

and lock at their stuff. Then they swap it back and forth.

Essentially his computer was a file server that was being

used by other people.” MU |d, P16, LL 8-21

“Dennis Carny didn't have to do anything special to go
in and took at the porn that was on his computer be-

cause he downloaded the software that made it

27

28

- accessible,"™N2F3 [Same Argument] P.16, 22-24.

N3 McCatfrey's compuler was NOT sef up as a file server. The LirneWire software was irstaied so that MCCAFFREY could "View othet people's files,
bt not share his own. No Police or psychological report ever stated he had configured his computer as a file server.
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“He aiso admitted to the detectives that as a part of some
function he has done that he has been he has been photo-
graphing or fiiming children in our area. And he admits to
the detective that where he is focusing his cameras, they're
not naked., they're not doing sex acts or sexual portrayals,
but as he is fiiming hem it's the areas that apparently excite
him. He admits that those films of the children here, while
they are not child pornography, were done because of his
obsession with children, sexual interests in children.” See
T.O.PP.A7 at 2-10.A%

“That doesn’t happen by accident, Judge" [Emphasis
added)P.16-17, LL 24812z

The Pet¥ionen repackases his argument that both
Jrial toyasel and e ﬂrasgrcqu_:caf Stated Hhins HhaF wet
o F Frue, -

McCaffrey's defense counsel and the Prosecutor painted an inaccurate picture o

him. There was no evidence that McCaffrey's computer acted as a file server.

No computer expert testimony was offered substantiate that allegation. Nor wc§
Detecfive Camry called by either side to corroborate what the attorneys reported to thg
Court.

The attorneys' statements about LimeWire are untrue. A person can use
LimeWire and configure it NOT to share. McCaffrey is not that computer savvy and as
such did not set up his computer to share. It is possible for a person to download this
software and choose to look at other people’s files and not set to share. The way thig

program works, one does not even need to have files of his own. The records do not

|

FN4 This comrnent was misleading and out of context and the siatement was actuclly made by Detective Denns Cany as a leading question. See

specify or indicate how Detective Carry was able to obtain McCaffrey’'s files at all.

Exhibit 3. Page 24-25
Page Number 23
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The Prosecution kwew by Hhe fAlice Eepacts Hhat
Melabbeey had not admiHed 4o Falkinvg Pietares of
Chitdeen GR £riming Fhermr at-all. However, s jwkedtd

He Proteadings. For inskonsC .

The Pre-sentence Report it indicated that:

“The defendant admitted to filming children at @ party..."
Exhibit 12, P.5 at Para 3

At sentencing, the Prosecutor made incomrect comments about McCaffrey. He
stated:

Mr. Barker

"He also admitted to the detectives that as a part of some
function he has done that he has been photographing or
filming children in our area. And he admits to the detectives
that where he is focusing his cameras, they're not naked,
they're not doing acts or sexual porfrayals, bur as he is film-
ming them, it's the area that apparently excite him. He
admits that those 'films’ of the children here, while they're

not child pornography. were inappropriately done because
of his obsession with chiidren, sexudl interest in children."
Exhibit 14, P.17 at 2-10

To the contrary, the police interview provided the fallowing colloquy between
Detective Dennis Camy and McCaffrey:

Q: So are we gonna see that in your photos?2 |...
I think we're gonna see that somewhat ju...
And | haven't looked at ‘em, just experience.

Photos I've taken?
Yech
No, I haven't taken any photos of kids like that.

So nothing at pool or of...of kids at the poot or...

Z e 0>

Correct |
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P> X220

R Ee >

TRz »OFO

...Uh..Wild Island or whatever its called?
Right

Nothing like that?

No

Kids on trampolines?

Right

Okay, so there's nothing we're gonna find that
you...you took

Right

That would be conceming to us?
Right

Okay, you... you look like...
Photos...

You know there may have been a...a time where |

video...videotaping a.. a large area and if { uh...
uh zoomed in on a kid. {Emphasis added)

Okay
But that's it

Like an inap...what would we say inappropriate?

l... t would suppose yes.

Okay anything nu... anything with nudity?
No

Okay

No, it would be in public.
See Exhibit 3, PP. 24-25

Page Number
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Detective Carry never charged McCaffrey with the video and as of this moment
no one has ever seen the video, except Mr. McCaffrey. The vague description of the
contents of the video spawned its way somehow into “McCaffrey admitted filming
children”. That egregious allegation from the Prosecutor is totally without evidentiary
support.

Barker's statement paints a clear and convincing picture of impalpable and
highly suspect evidence. The statement by Mr. McCoffrey that he ‘'suppose(d) yes”
simply meant because he had been arrested for having pictures of children on his
computer. In hindsight taping any child may have been inappropriate given the

present circumstances.
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CONCLUSION

F}cc.ord'ws‘\‘!,%e Petifionesr respectfully reguests
Hhat Hhis Loyt

[. lssue a Wrd of Hobeas (orpus Yo have #he
Petitioner bvausht befoce the Lourt So that he may
e disthgvrged From his Unconshitutional Confiwe mendt)

2' CG M’Aud’ any Cv:’dew+:‘ar‘f )’)eaw‘rv‘i' cUL Nhr‘ch EV‘OUF
Meay be oFfeved Conlern/wg he Cl”f.?c(/'f‘ams i Shis
[S'\I‘Ourud and any de#\en&"s That may be praised by the
Respanidents

3. Appoi u]ijSi:C,Omv'c,%ow Counsel 4’0 V‘epms_cnﬁ:
+the Petitiine and allow him Fo recesived Fhe benefif
of a Supplemendal Pefitton o his ane (See NRS 37.7504
aad ; '

H, Grant sSueh othee and -rur%ew relef CLS,_. y
+he indevests of jusitee  may be_appropriate.
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GROUND 3

PETITIONER'S PLER AND CONVILTION ARE [NVARLO AND IN
VICLATION OF THE GTH AND J4TH RMEKSDMENTS TO THE
U.S. ConsTITuTION & ARTILE | OF THE NEVAOR STATE
CONSTITUTION AS THE FLEA WAS INVOLUNTRRILY AND
UNENCUWINGIY ENTERED AS 1+ RESULT OF INEFFECTIVE

ASSISTANLE OF (QunisEC WHEN ENTERED | MRS 39,810

Supporting FACTS

Even though the Petitianer Siswed a Guilty Pla
ageeement ni this tase and Pled Guiidy Fo Sexual
Perfoomonte 0€ a Mivac ovec |4, jn Violafiod g€
NEs 200.720 4 nes 2@0.750 | the Petidioner ¢gutd Vgl
Possibly be swiyy of fhe offevse, The Fuil Plea in Hhis
tase ;s Predisated upon meffecdine gssistarnvee of
Counse| andd sn e nslant lase his cd—:‘amz-y’ Seon/
Sullivan,

OF Yhe vefevand Arrest Pepodds and Pr-ofncrblé (Gus®
Declamtion i3 Hhe one Lited |n Jusjce lowet by Bedfived
Defeedive Vennis Carryf#, 1453 Of the Washe Caunty
Sheritl's Ofice. See Petendix of Exhibifs, Ex 2-4

Nexis_of the tharses af Promglion of a Sexual feefoammt
of a Minor ovec I,

i\‘(f (EQ‘QPTE"?‘ _NCw 'Lhaﬂ tAgeS “*HIS B Y‘l‘_’ 20 ?"7"”"070"& 'Jj)‘{fﬁ“ N

g

¥
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Right fcom Fhe besmtng of the vepoct Defeedive

Carcy _misteads Fhe touct by tlaimias Mo Melatfrey

[nad anl_exfensrge Colleedion of Child Parn/a(ymﬂf? Lyadd

{aed mest of Y Pornvegizphky 61 his Lompufer wias

"/Cijcz( G(Jc([jl f’omdgraf’%” Dedeetice Carvy also ceimed

;’MFfiqﬂCf’r‘f was the 'ﬁ:tas o€ My nvesthisafion afber

I down'lcaded Chiid fone Seaphy Ovee Fhe [ nifeoveffrom

his Cormputee on 6.9 2009, MelatFrey was Shariny

Fhe £r1es ovee the jaternet. ” See Prababie Cause ﬁefbrﬁ

June I, 2009 , Case NO. Weg9-3932. Exhibib 2 P2,

Detective Carry Opined that “MLCQF’GY)V inteafionally

down joaded Chitd fornography (mages and Videas af Childend

bciieved ‘}’C he um(lf‘v“ 12 Years of CI?E; OFtend "T‘ams—l&rﬁ&j

Hherm do Othec Ygoms of prediq on DVD, thumb deives  oc

Printed ¢opies. " id P2, This 15 Consistant alith HAE (hacyes

of "Possesscow o€ Child Poaiasaphy ” cadidied i N RS

200,730, Hom’&\xﬂ r, "H-\'IS thrse was dlLSMJs.SQ:‘:] Pursuaent

Jo the Plec. a§reermeart

Instead , Melat¥oey Pled Guirty 1o aw cn SuPdorted

&Q@C of PY‘OMC}‘}IKOW dpa S‘CKUC([ )ﬂprfarm,@fe o 3

a MndC oveS W’, one Whith Lanies a /Fe

Sententl (v Vielations o€ RS 200, 720. 10

Supvect His thargt Dedecte Cacry made the

‘%chiug clecla(a4fbm ;m /5)5 Y‘C(’oC+J
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"Melafy denies Knowingly Sharing the Foes, byt
my ability fo dounload Bles jq addition To his Knawledse
cf the ' Sethings on his Camprads arnd _ex FenSive
Collecfion yeveated he d.d u Fack bcety kniow, but
[imided Others AteesSiars MCCG{‘PG"?V Pm Cuu?:/ 7155
Madtecial (emphasis addcd) Fyans¥erred F o vados
{o1ders and other media as descrlbed, qid aljowed
focthe distabafion oF His mafecial. ” 1d P2

Fm‘rﬁ', MCCQ'P‘ICN}/ ﬁla#y c{em‘es Sharia —H,,;; mafecal
nith anyone and Defeetive larry assected Fhat MO
Mebaflrey “did infaet kery Know but hemded athers
actess s Pvoof Jhat Ded. Lancy arbs Frars )Y enteted
e Stadue, Dedecdive Cacvy's assection Fhat Melattry
]’\th{ "Pm cared “His modecial s GvesSly m;‘srefrfjm#d
b¢ the faets. In Leimanal Law/ "_Pmtum" /s el oed

"Provde Prostitudes i Fo Provide Somebod ¢ 4o
Prosttutians. NO Cvidente Suppocls his assection.

Fucthee, Melofbeey has oblained niew) evdene
8 lall infg Juestio Fhe i Hegedd ard his relicbi3y
as ()z."ac‘e Owcffc{’(r, NC (G‘F‘F\WV )’IGS df:Sdouf‘cr‘c’({
New evideate %af bf?(ff {ice Dennis lavry /s
nvolued fa a Sepecate lase ofF ‘;ampcrufruj with
Cuidente [~ his cwn tase jwuoliins his divaree.

ﬂ’\(dq—p{\rft/ non preassects CarrY 'fampfrfd wn%
]’\:S Puidende ‘7"0(] p
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Melafbey may impeath the credibiNy of the
inveshigading Defective Dennis Cavey and does so inf
His tase . See NRS SO0 whith Proudes

" The ered biiity of ol witwess may be aldacked
by any facty, ntluding the pacty cafling e cwidnwess

Rddf}{“cdalw; Me LatFre v }’)c(_f;. d:ﬁSCOvt’red ‘New eu'f'dmfﬂj
o New'y Presendted €videntl whith velates fo s
la<e ” apaut Defestive Dennis Carry's FrudhlulnessS
and Charoetev, Melabbrey has learntd Hhat Sinte his
devest OeJrfdnre Carr‘\{ has Jaeen/ aciused o “)Lqmpfw’n,j
with evidewee [~ s duin Peesoval ase which 1's
Preseded ind Phis Lose il ExierT 29 . ( Preose
sSee He tonteads of 'f{7€ CXlbit and nate iFis an/
wgoiny Lase. The Pelitionec vesecues Hhe vigh? &
Judiecally pMotiee addFroval evidenee as ¥ beccmes
Knowns fo fu'm),

Specifieally, Melaffeey Calts His Loucts affeadion
ch =H.& CL\qu)e af Pmmc4-i‘o w of a Sexual _pfrﬁawomf(
of d Minor and what is veguired Jo Sustain 2
Convitdions foc NBS 200730 anvd NRS 200. 7S0. The
Charge Calls 'FE)r a fjev—!%rmam‘é {;’ry}, W?C d;c-}/,\‘w JFloa)
OF:tPFC'a(\Or‘M ’ (s r‘Sk’d’ ‘v +the Dofinafion's for Hl
Ceime v/ R NES 200. 700,

Sl
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Having established "Hne Newty distoveced evidente e
Petitignee mow fuews 10 “Faad Couvsel Sean Sullivaw’s
assectivns oot fhe Stetue ;v uestions, GniY

aft Semtentin s J,d lounel Salliven dpive on whaf
“Proof “ was petessary dac the Charge ot Promekivw
of a Sexval fechsrmance Of a Minoe ovel 14, PF

the Pedidioner’s Plea_hearing [He was swid 4o
Supest the factual basis of the tharges.(See
P Jea heacins 4 /.‘sk’c/ as Clrra,}fv/nﬁ/]!', >

/f!fﬁ%a(/, Fral lounsel Sullivad discussed Hhe
Plea ¢f quity at Melaetbrey’s Sendentins pearins,
I} appears Yhe endre case hinged on owe Yey
Phrase Yhat Sulliven aad Presumaply e Shadfe
alsg assevt.

' TL‘& elereat OF I;Dr“omc/)lrcm» ”ES APPr tab(
when aavawe eidher Shaves 1th's Type 9
inFoemation Over Hhe jvtened or 14 Could have
beeni Shaved over Hhe Jvtecne Exh bit 9 Py
aft 14-17, /

m\" INIC fqﬁ[\rc“/ NG ev C/ ce//z"n’j&f 7% ) /Wﬁ"fﬂ?&fﬁ/(/m
Prow{e// by his couwse( and V‘Csmdris Scue Spawie
V2views OF the tuwo headasy [y }n) lasé. ‘Ersf
O_Fuitl Glontt at Hhe Sefnéng heartns oo
ﬂé df\crcfj [ Hhe Stades Yheary of He case.
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A. THE SENTENCING HEARING
On October 7™, 2009, Sean Sullivan, McCaffrey's counsel made the followin
statement to the Court:

“Your Honor, the first issue | want to address with this
Court is the Plea itself and the charge itself, Promotion .
of a Sexual Performance of a minor. Myself and Mr.
Barker we entered into a Plea negotiation. This is what
we would consider a legail fiction in light of the children's
ages on some of the videos and/or photos.”
Exhibit 14 P.3 af 15-20

The Court’s attention was focused on the ‘age’ of the children.

“In addition, Your Honor, the Promotion Charge is what |
reqally want to key in on because when one hears “Promaoiion
of a Sexual Performance”, one thinks my client was actually
engaged in filming or producing or just being involved with
touching or filming live children.” ID P. 3-4

"And | want to disabuse (sic rid) anyone of that notion. My
client simply downloaded numerous videos and/or photos,
child pornography from the internet; [see NRS 200.730) up
to a million, according to Detective Dennis Camry’s report
was found on his computer. There was also some hard copy
evidence found in my client'sroom.” D P.4 at 2-6

“But at no point in time did my client ever talk to any of these
children or engage in making theses movies or making these
photographs. This stuff {was} that he simply captured on the
internet and downloaded to his computer.”

“Now Your Honor may be asking yourself: Well why did he
[MCCAFFREY) plead to Promotion of a Sexual Performance of a

minore What is the charge?2” P.4 ot 7-13

"The definition of “Promotion” pursuant to Statutes, NRS 200.720,
and NRS 200.750, the "Promotion” element is applicable when
anyone either shares this type of information over the internet

or it could have been shared over the internet."”
(Emphasis added) P.4 at 14-17

Page Number 53 {
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ARGUMENT

The true definition of "Promotion” identified as promote is codified in NRS 200.700

- (2) which provides that:

2. "Promote” means to produce, direct, procure, manufacture
sell, give, lend, pubilish, distribute, exhibit, advertise or possess
; for the purpose of distribution.
I

M

The legal definition of “Promote” coupled with Mr. Sullivan’s statement of the

definition, that one who “shares this type of information...or ...could have been shared

over the internet,” is negated by NRS 200.700.
Having declared this information to the court Sullivan went on to say:

*And the way that my client captured these images from the
internet, it was put info a file-sharing software program, un-
beknownst to my client. My client didn't realize he was using

- LimeWire. He didn't redlize — had it categorized infc four or

five separate folders, but didn’t reclize that one of the folders

- could have shared with other persons on the internet. To my

knowledge there is no evidence that my client actively engage-

- ed in sharing these photos or videos with anyone over the inter-

net.” (Emphasis added} D P. 4-5

Mela¥feey disputes Hhat he shaed anyvthing
with anone. Fucthee the tndice aSe hinges ow
Dt‘[f(\(h/(’; Denins's Carry's ffrsarua{ AsSertlon’s 3/710(/'
chaﬁfrﬂ/} with his 51"7‘/4‘«/25; Sﬂ:qu:‘d"‘/‘ﬁ& videas
dod_fisduces owe e the jwleonef Melatbeey now
asseets Shat Deteetive Larcy mady yp T false
;M-{%rmq#om’ a'vcl Claimed ) M/%C’“%G"'Y ia"UO'p/ HeH
the Hles weve Set qp de Shave. Now F-apfeqis
his wodd is wof warth Fa0 e fs.

st
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UJ‘% one Count
gf a Minov, INRS 200,720 YreadS .

200.720. Promotion of sexual performance of minor unlawful.

A person who knowingly promotes a performance of a minor:

1. Where the minor engages in or simulates, or assists others to engage in or simulate,
sexual conduct; or

Wherethemmonsthesubjectofasexmlpomw o o R

is guilty of a category A felony and shall be punished as provided in NRS 200.750.
HISTORY:
1983, p. 814; 1995, ch. 389, § 6, p. 951; 1995, ch. 443, §§ 76, 388, pp. 1196, 1337.

The definitions Jhat apply 4o this Slatue are
Ini NRS 200,700 _whith reads :

200.700. Definitions.

As used in NRS 200.700 to 200.760, inclusive, unless the context otherwise requires:

‘ 1. “Performance” means any play, film, photograph, computer-generated image,
electronic representation, dance or other visual presentation.

2. “Promote” means to produce, direct, procure, manufacture, sell, give, lend, publish,
distribute, exhibit, advertise or possess for the purpose of distribution.

3. “Sexual conduct” means sexual intercourse, lewd exhibition of the genitals, fellatio,

|| cunnilingus, bestiality, anal intercourse, excretion, sado-masochistic abuse, masturbation, or the

penetration of any part of a person's body or of any object manipulated or inserted by a person
into the genital or anal opening of the body of another.

4. “Sexual portrayal” means the depiction of a person in a manner which appeals to the
prurient interest in sex and which does not have serious literary, artistic, political or scientific
value.

H HISTORY: —

1983, p. 814; 1995, ch 389, § 4, p. 950; 2009 ch 471, § 2, p. 2662.
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200,.750. Penalties.

- A person punishabie pursuant to NRS 200.710 or 200.720 shall be punished for a category A
_felony by imprisonment in the state prison:

- 1. If the minor is 14 years of age or older, for life with the possibility of parole, with
eligibility for parole beginning when a minimum of 5 years has been served, and shall be further
punished by a fine of not more than $100,000.

_ 2. If the minor is less than 14 years of age, for Tife with the possibility of parole, with
eligibility for parole beginning when a minimum of 10 years has been served, and shall be further
punished by a fine of not more than $100,000.

HISTORY:

1983, p. 815; 1995, ch. 443, § 78, p. 1196; 1997, ch. 455, § 3, p. 1721; 2005, ch. 507, § 30, p.
2876.

Notab\Y i 20l Yee Nevade Legislature added
Nas 2(:0 740 CUIMCA yeads |

200 740 Detemmanon by court or jury of whether person was ‘minor.

For the purposes of NRS 200.710 to 200.737, inclusive, to determine whether a person was a
“minor, the court or jury may:

1. Inspect the person in question;

2 \_/E_w the performance;
3. Consider the opinion of a witness to the performance regarding the person’s age;
4. Consider the opinion of a medical expert who viewed the performance; or

5. Use any other method authorized by the rules of evidence at common law.

'HISTORY:
-1983, p. 814; 1995, ch. 389, § 8, p. 951; 2011, ch. 245, § 2, p. 1062.

Amendment Notes

=

Page Number

The 2011 amendment, effective July 1, 2011, substituted “200.737" for *200.735" in the introductory
- |]- lenguage. —
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Produce - verb [pra dOss] (past pro-duced, past participle pro-duced, present participle
pro-duc-ing, 3rd person present singular pro-duc-es)

1.vti make something: to make or create something

2.vti manufacture something: to manufacture goods for sale

3.vt cause something: to cause something to happen or arise

4.vti yield something: to bring forth or bear something

5.uvt offer something: to present or show something

6.vt ARTS organize the making of something;: to organize and supervise the making of
something

~.ut GEOMETRY extend something in space: to extend the length of a line, area of a plane
figure, or volume of a solid

Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights
reserved.

Direct - di-rect {di rékt, di rékt] verb (past di-rect-ed, past participle di-rect-ed, present
participle di-rect-ing, 3rd person present singular di-rects)

1.vt supervise: to organize and control the work of an organization or group of people

2.vt instruct: to tell somebody to do something (formal)

3.vt focus attention on something: to focus attention or concentrate activities on something
4.vt aim: to aim, point, or send something or somebody in a particular direction

5.vt address letter: to write an address on something to be delivered

6.vt give directions: to tell somebody how to get to a place

=.vt address: to say something to somebody specifically

(adjective)

1.not stopping or deviating: going straight from one place or point to another

2.immediate: lacking the influence of any other factors

3.personal: not having a person, action, or process intervene

4.straightforward: easy to understand or respond to

5.precise: having the characteristics of accuracy and precision

6.immediately related: connected by a straight and unbroken line of descent from parent to
child

7.complete or exact: showing complete contradiction or opposition

8.POLITICS directly involving the electorate: involving participation in government from the
electorate rather than electoral representatives

9. MATHEMATICS LOGIC working from premise to conclusion: working immediately from the
premise to the conclusion in proving something

10.,ASTRONOMY moving west to east: moving from west to east as observed from celestial
north

(adverb)

1.straight without diversion: straight from one place or person to another, without a stop or
diversion

2.directly: by an immediate connection, without somebody or something intervening
Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights
reserved.
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Pro-cure - [pro ky[r, pra kyOr]

(past pro-cured, past participle pro-cured, present participle pro-cur-ing, 3rd person present
singular pro-cures)

(Verb)

1.ut acquire something: to obtain something, especially by effort

2,vti CRIMANAL LAW provide prostitutes: to provide somebody for prostitution

Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights
reserved.

Man-u-fac-ture - [mannys fikchar]

verb (past man-w-fac-tured, past participle man-u-fac-tured, present participle
man-u-fac-tur-ing, 3rd person present singular man-u-fac-tures)

1.vti INDUSTRY to produce something industrially: to make something into a finished product
using raw materials, especially on a large industrial scale

2.vt BIOCHEMISTRY make body chemical: to produce a substance needed by the body

3.vt produce mechanically: to produce something in the manner of a machine, without
creativity

4.vt invent: to invent or make something up

(noun - plural man-u-fac-tures)

1.Industry production of goods: the production of finished goods from raw materials, especially
on a large industrial scale

2,COMMERCE product: something that has been produced from raw materials, especially on a
large industrial scale

3.BIOCHEMISTRY making of body chemical: the production of substance needed by the body
Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights
reserved.

Sell - [sel] verd (past sold [sold], past participle sold, present participle sell-ing, 3rd person
present singular sells)

1. vii exchange something for money: to exchange a product or service for money

2.vt offer something for sale: to offer a particular product or range of products for sale

3.vt be bought in quantity: to be bought in large numbers

4.vt make people want to buy something: to increase the sale of or the demand for a particular
product

5.vt persuade somebody to accept something: to persuade somebody to accept an idea or
proposal

6.vt give something up for money: to sacrifice an important personal quality in order to obtain
wealth or success

Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights
reserved.
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Give - [giv] (past gave [gayv], past participle giv-en [givvan], present participle giv-ing, 3rd
person present singular gives) CORE-MEANING: a verb used to indicate that somebody
presents or delivers something that he or she owns to another person to keep or use it

1. transitive verb pass something to somebody: to place something that you are holding in the
temporary passion of another person

2.transitive verb grant something to somebody: to allow somebody to have something such as
power or right

3.transitive verb communicate something: to impact or convey something such as information,
advice, or opinions

4.transitive verb convey something: to cause somebody to have an idea ar impression
5.transitive verb impart something: to make somebody experience a particular physical or
emotional feeling

6.transitive verb perform something: to carry out or perform something in public

~7.transitive verb make or do something: used with nouns referring to physical actions to
indicate that the action is being made or done

8.transitive verb provide service: to perform an action or service for somebody

o.transitive verb devote something: to devote something such as time or effort, or sacrifice
something for somebody

10.transitive verb organize something: to spend time organizing a social event

11.iransitive verb cause somebody to believe something: to lead somebody to have a particular
understanding about something

12.transitive verb value something: to estimate something at a particular amount or value
13.intransitive verb yield: to collapse or break under pressure

14.transitive verb concede something: to yield to somebody, or admit that somebody has an
advantage or a particular characteristic or ability

15.transitive verb toast somebody: to propose a toast to somebody

16.noun resilience: the ability or tendency to yield under pressure

Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights

resewed.mcéa‘%-ey dd UC/‘}' gjvﬁ 5(3/173{/;?(47‘ fO anvon'C.,

Lend - [lend](past lent [lent], past participle lent, present participle lend-ing, 3rd person
present singular lends) verb

1.t let somebody borrow something; to allow somebody to take or use something on the
understanding that it will be returned later

2.vti give somebody money for limited time: to allow a person or business to use a sum of
money for a particular period of time, usually on the condition that a charge (interest) is paid in
return

3.vt add something: to give a certain quality or character to something

Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights

reserved. =y e, he d.d nvot Jewd Samebedy any thing

Pub-lish - [p&%ﬁgg]%t pub-lished, past participle pub-lished, present participle
pub-lish-ing, 3rd person present singular pub-lish-es) verb

1.vti prepare and produce text or software: to prepare and produce material in printed or
electronic form for distribution and, usually, sale

2.vt publish the work of an author: to publish the work of a particular author

3.vt make something public knowledge: to announce something publicly

Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights

reserved. A9ain/, he did nor {u sh-The mateeial
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Dis-trib-ute - [di stri by[0t] (past dis-trib-ut-ed, past participle dis-trib-ut-ed, present
participle dis-trib-ut-ing, 3rd person present singular dis-trib-utes) verb

1.vt give something out: to deliver or share things out to people

2.vt divide and share something: to divide something into shares and give the sharestoa
number of peopie

3.vt spread something: to scatter something or spread it throughout a particular area or place :
4.vt divide into classes: to divide something up into different classes or categories

5.vt COMMERCE sell and dispatch goods: to sell and deliver merchandise, especially wholesale
goods to a retailer

6.vt LOGIC make term apply to all: to apply a term to all the members of the class it designates
7.wti MATHEMATICS make operation apply throughout: to apply or make an operation, for
example, multiplication or division, apply to each part of a mathematical expression
Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights

reserved. MebaffyY dlsgutes Hlat he distabdied Guybhins

Ex-hib-it - [ig z?l;glt]mry 7’6 Defeetive Carcy’s assevfns,

verb (past ex-hib-it-ed, past participle ex-hib-it-ed, present participle ex-hib-it-ing, 3rd person
present singular ex-hib-its)

1.vti display art: to display something, especially a work of art, in a public place such as a
museum or gallery

2.ut show something to others: to show something off for others to look at or admire

3.vt reveal a quality: to show the outward signs of something, especially an emotion or a
physical or mental condition

4.vt LAW give something as evidence: to present something to be used as evidence in a court of
law

(noun plural ex-hib-its}

1. object on display: an object displayed in public, especially in a gallery or museum or for a
show or competition

2. act of exhibiting: the act of displaying something

3. LAW piece of evidence: an object or document presented or identified as evidence in a court
of law

Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights

Ad.ver-tise [advar t0z] (past%f\ﬁ'-tisei%{;amap e aﬁ‘ver-tlséd, present participle
ad-ver-tis-ing, 3rd person present singular ad-ver-tis-es) verb

12.vti praise commercial product: to publicize the qualities of a product, service, business, or
event in order to encourage people to buy or use it

2.uti publicly announce availability or need: to publicize something such as a job opening or
item for sale in a newspaper or on the radio, television, or Internet

3.ut tell others about: to make something known to others

Microsoft® Encarta® Reference Library 2005. © 1993-2004 Microsoft Corporation. All rights
reserved.
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{ AND 1HTH AMENDMENTS OF THE US CanSTITU 7con/

RECAUSE OF CUMULATIVE ERROR

All of the Grounds, together with facts and the pleadings in this Motion, Mr.

McCaffrey final claim is Cumulative Constitutional Eror.  McCaffrey;s rights of Due

Process under the Nevada State and Federal Constitutions were violated.
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Al raised by respondents; and ,

PRAYER FOR RELIEF
\’\J Wham . M{CC{‘FQ‘(’ v respectfully requests that this Court:

1. Issue a writ of habeas corpus to have Petit ioneXhrought before the

-Court so that he may be discharged from his unconstitutional confinement;
- 2. Conduct an evidentiary hearing at which proof may be offered
" concerning the allegations in this amended petition and any defenses that may be

3. Grant such other and further relief as, in the interests of justice, may

_be appropriate. .
4. Atpoint Lounsel to the Pedboney Pucsuant fo
NRS 34750 50 that Counse] may Supgplemen F s

Petition.

WHEREFORE, petitioner prays that the court grant petitioner

. ffrelief to which he may be entitled in this proceeding.

Ut weri FY R !
B k EXECUTED at 735 5. CewnvéR 5] j6mtaeres nv.i#07 on the | day off
|irthe month of ¢ to§es of the year 202.G. :

- ’LJJLQA_ ,El u«cgé/‘v& "

Pelitioner In Pro Se_

i
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ERTIFICAT ERVICE B IL
I do certify that I mailed a true and correct copy of the

foregoing Wit o€ #th’as COt—f’uS

to the below address(es}) on this |9 day of _ QO tolbe .

20 20 , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b}:

Chestopher 3. Hicks  ESQ
L\h;hoﬂ Coanty Oisteicy Atarne y

Rew0, MV SISO |
CEleHmmic Serviee Pram%lpc{)

Petihower In Pro Se

AFFIRMATION PURSUANT TQ NRS 239B.030

The undersigned does hereby affirm that the preceding
Wit of Habegs Cogpus filed in

District Court Case No. CJZC/?"J:)’?S‘ does nct contain the

social security number of any person.

Dated this \%  day of Octobes , 20 A0 .

Witliam T, Mcda#«‘m,y
ff hikened™ ; In Pro Se

(e
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VERIFICATION

STATE OF_NEVAOA )
COUNTY OF__LYON )
I N \ \qum 3 ' f‘\tCaiQFreg{ , bring first duly sworn, under penalties of

perjury, deposes and says:

I'am the Plaintiff / Petitioner in the above-entitled action, that [ have read the foregoing
document and am competent to testify as to the contents of my own knowledge and the contents are
true of my own knowledge, except for those matters stated therein on information and belief, and, as
to those matters, I believe them to be true.

This document does not contain the Social Security Number of any person.

[ declare under penalty of perjury, under the law of the State of Nevada, that the foregoing

statements are true and correct.

. s D
Signature: N5 ,(A/‘ A v CE{C{'\
Date: _ | -19-2C 20 Print Your Name: \N’i‘”:ﬂm I MLCQ—FG‘EV

REV 82012 VERIFICATION
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14 APPENDIX OF EXHIBITS
15 IN SUPPORT OF!

PETITION FOR WRIT OF HABEAS CORPUS
16 (Post-Conviction Relief - NRE 34.735 Paetition: Form)
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17
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FILED
Electrenically
CR09-1325
2021-02-04 11:43:49 AM
Jacqueline Bryant
Clerx of the Court

1 8%%%8;&%& 5. HICKS Transaction # 8279559 : yvilofia
2 #7747 .
One South Sierra Street

Reno, Nevada 89501

3 || (775) 328-3200
districtattorney@da.washoecounty.us
4 || Attorney for Respondent

5

6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
7 IN AND FOR THE COUNTY OF WASHOE

8 ¥ % *

9 WILLIAM J. MCCAFFREY,
10 Petitioner, Case No. CR09-1325
11 V. Dept. No. 8

12 THE STATE OF NEVADA,

13 Respondent.
/
14
MOTION TO DISMISS POST-CONVICTION PETITION
15
COMES NOW, the State of Nevada, by and through Marilee Cate, Appellate

16

Deputy, and hereby files its Motion to Dismiss Post-Conviction Petition, filed by
17

Petitioner William Joseph McCaffrey (“Petitioner”) on October 20, 2020. This Motion
18

is based on the pleadings and papers on file with this Court, and the following points
19

and authorities.
20

MEMORANDUM OF POINTS AND AUTHOQRITIES
21
Petitioner pleaded guilty to promotion of sexual performance of a minor and was

22

sentenced to a minimum of five years in prison and lifetime supervision thereafter. See
23

Judgment of Conviction, filed herein October 9, 2009. Petitioner unsuccessfully
24
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appealed his sentence. See Order of Affirmance, filed herein August 9, 2010. Remittitur
was issued on August 10, 2010.

On June 10, 2014, Petitioner filed a Motion to Modify Sentence, as well as a
Motion for Appointment of Counsel and related documents. The State opposed
Petitioner’s Motion to Modify Sentence. On July 16, 2014, the Court ordered that
Petitioner be appointed counsel. The Court treated Petitioner’s motion as a post-
conviction petition, appointed counsel, and permitted counsel to supplement the
petition if it determined such a supplement was necessary. On December 10, 2014,
Petitioner’s appointed counsel notified the Court that no supplement would be filed. On
January 21, 2015, the Court denied Petitioner’s Motion to Modify Sentence. Petitioner
filed the Post-Conviction Petition at issue here, as well as a motion for appointment of
counsel,! on October 20, 2020.

Petitioner acknowledges that he delayed filing his Petition and attempts to
explain his delay. Petitioner appears to assume the State would argue his Petition was
successive and abusive under NRS 34.810(2)-(3). While the Court allowed counsel to be
appointed and provided the opportunity to supplement, as if his previous motion for
modification was a habeas petition, the Court did not ultimately decide or analyze the
motion as a post-conviction petition. See Order Denying Motion, filed herein January
21, 2015. Petitioner raises many of the same arguments from his Motion to Modify
Sentence again in his current petition, but the State submits that there are more
applicable procedural bars.

NRS 34.726(1) requires a post-conviction petition to be filed within 1 year of

1 The State is separately filing an Opposition to the Motion for Appointment of Counsel.
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remittitur, absent a showing that the delay was not the fault of the petitioner and that
dismissal of the petition as untimely will unduly prejudice the petitioner. The Petition
at issue here was filed over ten (10) years after remittitur. As such, the Petition must be
dismissed unless Petitioner has been able to show that the delay was not his fault and
dismissal will unduly prejudice Petitioner. NRS 34.726(1). Petitioner has not met his
burden here.

Petitioner attempts to explain his delayed filing by pointing to alleged
deficiencies or failures of prior post-conviction counsel, Mary Lou Wilson, and to the
fact that he is unlearned and untrained in the law. These explanations are insufficient to
overcome the time bar. Petitioner’s grounds for relief stem from his plea counsel’s
negotiations and performance at sentencing. Petitioner fails to explain how those
claims were unknown to him at the time remittitur was issued. See Hathaway v. State,
119 Nev. 248, 253-254 (2003) (holding that all claims reasonably available must be
made within the one-year period). The fact that Petitioner is not trained in the law is
not an excuse to overcome the procedural bar. See Phelps v. Director of Prisons, 104
Nev. 656, 660 (1988) (overruled on other grounds as recognized in Gallimort v. State,
476 P.3d 435 (2020). Further, the fact that Petitioner may not have all of his files or did
not at the time his Petition was due also does not overcome the procedural bar. See
Hood v. State, 111 Nev. 335, 338 (1995). Petitioner’s explanations for his delayed filing
are attributable to him or his agents. As such, Petitioner has failed to show that the
delayed filing was not his fault. NRS 34.726(1)(a). The Petition must be dismissed

because it is untimely, and Petitioner has not met his burden to show that he meets the
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statutorily provided exception to the time bar. See State v. Dist. Ct. (Riker), 121 Nev.
225, 231 (2005) (procedural bars are mandatory).2 Petitioner’s sentencing related
claims are also barred by the plain language of NRS 34.810(1)(a), which limits post-
conviction claims after a plea to those claiming that counsel was ineffective at the plea
stage or that the plea was entered involuntarily and unknowingly.

Finally, the Petition in this case should also be barred due to the doctrine of
latches. See NRS 34.800. More than five years has elapsed since the judgment of
conviction was filed and there is a rebuttable presumption of prejudice to the State in
having to respond to the petition and/or conduct a trial if the plea is unwound. This
Court should dismiss the Petition on the basis of latches as well.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not
contain the social security number of any person.

DATED: February 4, 2021.
CHRISTOPHER J. HICKS

District Attorney

By /s/ MARILEE CATE
MARILEE CATE
Appellate Deputy

2 Petitioner places blame on Mary Lou Wilson for his failure to file his Petition. Initially,
he did not seek appointment of counsel or file his prior Motion to Modify within one year
of remittitur, so it would have been difficult for her to overcome the time bar even if his
prior Motion were treated as a post-conviction petition. See NRS 34.726(1). In addition,
this is not a capital case; therefore, any deficient performance by Ms. Wilson does not
constitute good cause to excuse Petitioner’s procedural default. See Brown v. McDaniel,
130 Nev. 565, 569 (2014) (“We have consistently held that the ineffective assistance of
post-conviction counsel in a noncapital case may not constitute ‘good cause’ to excuse
procedural defaults.”). Even assuming some blame for the delay could be placed upon
Ms. Wilson, Petitioner still waited over five years after his Motion to Modify was denied
to assert his current claims. See also Pellegrini v. State, 117 Nev. 860, 874-878 (2001)
(once a claim becomes available a one-year deadline applies). As a result, the Petition is
untimely in all respects and must be dismissed.
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Washoe
County District Attorney's Office and that, on February 4, 2021, I deposited for mailing
through the U.S. Mail Service at Reno, Washoe County, Nevada, postage prepaid, a true
copy of the foregoing document, addressed to:
William J. McCaffrey

735 S. Center St. Unit 4
Yerington, Nevada 89447

/s/ Tatyana Kazantseva
TATYANA KAZANTSEVA
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Stdtutory and legiélative ilisto::y
NRS 34.810(1)Xa)

GONZALES, ' vs. THE STATE OF NEVADA, 136 Nev, Advance Opinion &O

Beginning in 1967, offenders could collaterally challenge their

convictions through either the postconviction relief provisions of NRS

Chapter 177 or the habeas corpus provisions of NRS _Chapter 34. See
Pellegrini, 117 Nev. at 870-73, 34 P.3d at 526-28 (setting forth ag in-depth
history of the evolution of Nevada's postconviction remedies). Although this
dual-remedy system lasted for more than 20 years, “the Legislature
incrementally amended Chapters 34 and 177 to curtail the ability to
alternatively use the two remedies and to limit the filing of successive or
delayed applications for Post-conviction or habeas relief” Id. at 871,84 P.3d

at 527,
Initially, neither Chapter 34 nor Chapter 177 contained any

specific limitation regarding the claims that could be raised when the
petitioner’s conviction was the result of a guilty plea. This changed in 1973
when Chapter 177 was amended in an effort to limit the relief available in
all postconviction petitions to those instances where “the court finds that
there has been a specific denial of the petitioner’s constitutional rights with
respect to his conviction or sentence.” 1973 Nev. Stat., ch. 349, § 8, at 439,
For petitioners convicted Pursuant to a guilty plea, NRS 177.375(1) limited
the available claims even further: “If the petitioner’s conviction was upon g
plea of guilty, all claims for post-conviction relief are waived except the claim
that the plea was involuntarily entered.” 1973 Nev. Stat., ch. 349, § (1), at
438. With this amendment, it is clear that the Legislaturé intended to limit
the scope of cognizable claims to those that challenged the validity of a
guilty plea.

It was not until 1985 that Chapter 34 was also amended to
include a similar limitation on the scope of claims that could be raised when

. the petitioner’s conviction was the result of a guilty plea. See 1985 Nev.

Stat., ch. 435, § 10(1), at 1232. This amendment was codified as NRS
34.810(1Xa). As enacted, NRS 34.810(1) stated the following:

L}
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The court shall dismiss a petition if the court
determines that:

(a) The petitioner’s conviction was upon a
plea of guilty and the petition is not based upon an
allegation that the plea was involuntarily or
unknowingly entered or that the plea was entered
without effective assistance of counsel.

!i NRS 34.810(1)a) has been in substantially the same form since its
E enactment,

The legislative history for the 1985 amendments to Chapter 34
is silent as to why the language in the newly enacted NRS 34.810(1Xa) was
different than the language used in NRS 177.375(1). We do know, however,
that the 1985 amendments to Chapter 34 were intended to consolidate
procedures between the habeas corpus provisions in Chapter 34 and the
postconviction relief provisions in Chapter 177. See Hearing on A.B. 517
Before the Assembly Judiciary Comm., 63d Leg. (Nev., May 7, 1985).

. Decisions of the United States and Nevada Supreme Courts leading up to
i the amendment offers further insight into understanding the change in
" language.

Prior to the amendment of NRS 17 1.375(1), “it was the law [in
Nevada) that when a- guilty plea is not coerced, and the defendant was
represented by competent counsel, at the time it wag entered, the
subsequent conviction is not open to collateral attack and any errors are
superseded by the plea of guilty.” Mathis v, Warden, 86 Nev. 439, 441, 471
P.2d 233, 235 (1970). In 1870, the United States Supreme Court issued a
series of cases (the Brady trilogy) in which the Court set forth the genera]
rule governing federal collateral attacks on convictions based on a guilty
plea. See Parker v. North Carolina, 397 U.S. 790 (1970); McMann .
Richardson, 397 US. 759 (1970); Brady v. United States, 397 US. 742
(1970). In the Brady trilogy cases, each defeﬁdant “alleged some
deprivation of constitutional rights that preceded his decision to plead
guilty.” Tolleit v, Henderson, 411 U S. 258, 265 (1973). The Court held that
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the entry of a guilty plea foreclosed direct inquiry into the merits of
constitutional violations that occurred prior to entry of the plea and
“concluded in each case that the issue was not the merits of [the]

constitutional claims as such, but rather whether the guilty plea had been
made intelligently and voluntarily with the advice of competent coungel”

Id. Thus, inquiry into constitutional violations that preceded entry of the
plea was relevant, but only to the extent it implicated the voluntary and
intelligent nature of the guilty plea. The 1973 amendment to NRS
177.375(1) reflected both the law in Nevada and the general rule established
in the Brady trilogy because it limited the scope of cognizable claims to

. those challenging the voluntariness of the plea.

Days after the amendment of NRS 177.375(1), the United
States Supreme Court issued the opinion in Tollett. In Toilett, the Court

reaffirmled] the principle recognized in the Brady
trilogy: a guilty plea represents a break in the chain
of events which has preceded it in the criminal
process. When a criminal defendant has solemnly
admitted in open court that he is in fact guilty of
the offense with which he is charged, he may not
thereafter raise independent claims relating to the
deprivation of constitutional rights that occurred
prior to the entry of the guilty plea. He may only
attack the voluntary and intelligent character of
the guilty plea by showing that the advice he
received from counsel was not within the [range of
competence demanded of attorneys in criminal
cases],

- 1d. at 267. The Tolilett Court made it clear that an ineffective-assistance

claim that challenges the voluntary and intelligent nature of a guilty plea
is a constitutional claim that IS an exception to the general rule that a
criminal defendant who pleads guilty “may not thereafter raise independent
claims relating to the deprivation of constitutional rights that occurred
prior to the entry of the guilty plea.” Id. In the years between the
amendment of NRS 177.375(1) and the enactment of NRS 34.810(1Xa), the
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Nevada Supreme Court applied i:he general mle and the ineffective-
assistance exception as set forth in Tollett in several cases. See Bounds v.
Warden, 91 Nev. 428, 420-30, 537 P.2d 475, 476 (1975); Bacon v. State, 90
Nev. 368, 370, 527 P.2d 118, 119 (1974); Cline v. State, 90 Nev, 17, 18-19,
518 P.2d 159, 159-60 (1974).

In 1984, the United States Supreme Court first announced the
test for determining whether counsel was ineffective in Strickland v.
Washington, 466 U.S. 668 (1984). The Nevada Supreme Court quickly
adopted the Strickland test the same year. See Warden v. Lyons, 100 Nev.
430, 432, 683 P.2d 504, 505(1984). Both Strickland and Lyons involved
convictions obtained pursuant to pleas. See Strickland, 466 U.S. at 672;
Lyons, 100 Nev. at 431, 683 P.2d at 504. The Legislature added NRS
34.810(1Xa) during the legislative session following the issuance of the
opinion in Lyons.  Thus, it appears that “the plea was entered without the
effective assistance of counsel” was added to enshrine in Nevada law the
principle first suggested in the Brady trilogy: a petitioner may challenge the
voluntary and intelligent nature of a guilty plea through a claini that
counsel was ineffective.

In 1987, NRS 177.375(1) was amended to substantively mirror
the language in NRS 34.810(1Xa).2 See 1987 Nev. Stat., ch. 539, § 45(1), at
1231. Effective January 1, 1993, the postconviction provisions in Chapter
177 were repesaled and the current single postconviction remedy under
Chapter 34 was created. 1991 Nev. Stat., ch. 44, §§ 31, 33, at 92,

In summary, both the plain language of the statute and the
legislative and statutory history of NRS 34.810(1Xa) demonstrate that the

?NRS 1717.375(1) was amended to read, “If the petitioner’s conviction
was upon a plea of guilty, all claims for post-conviction relief are waived
except the claim that the plea was involuntarily or unknowingly entered or
that the plea was entered without the effective assistance of counsel.”
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! scope of claims that may be raised in a posteonviction petition challenging

a conviction entered as a result of a guilty plea are limited to claims that
challenge the validity of the guilty plea. These claims may be raised either
directly, i.e., a claim asserting the plea was not voluntarily or knowingly

" entered, or indirectly, i.e., a claim asserting the plea was entered without

the effective assistance of counsel.
Application of NRS 34.81 O(L(a) to ineffective-assistance claims
Generally, to demonstrate ineffective assistance of counsel, a

petitioner must show both that counsel’s performance was deficient in that

., 1t fell below an objective standard of reasonableness and that petitioner was
" prejudiced in that there was a reasonable probability of a different outcome
. absent .counsel’s errgrs, Strickland, 466 U.S. at 687-88, 697. Because

counsel must be effective during the plea negotiation process, Missouri v,
Frye, 566 U.S, 134, 144 (2012), the test for deficiency focuses on the course
of counsel’s legal action that preceded the plea to determine whether
counsel’s advice, or failure to give advice, regarding the plea “was within
the range of competence demanded of attorneys in criminal cases,” Hill v.
Lockhart, 474 U.S. 52, 56 (1985) (quoting McMann, 397 U.S. at 771); see,
eg., Frye, 566 U.S, at 145 (holding counsel was deficient for allowing a plea
“offer to expire without advising the defendant or allowing him to consider
it”); Tollett, 411 U.S. at 267-68 (describing attorney competence when
conviction is the result of a guilty plea). Because the deficiency being
evaluated is the advice rendered by counsel, claims relating to
constitutional deprivations occurring prior to entry of the plea are only
pertinent in the context of evaluéting counsel’s advice. See Tollett, 411 U.S.
at 266 (“The focus of federal habeas inquiry is the nature of the advice and
the voluntariness of the plea, not the existence as such of an antecedent
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constitutional infirmity.”). And when evaluating whether counsel’s advice

was objectively reasonable, the court should “lock beyond the plea canvass
to the entire record.” Rubio v. State, 124 Nev. 1032, 1040, 194 P.3d 1224,
1229 (2008).

“[TIhe . . . ‘prejudice,” requirement, on the other hand, focuses

on whether counsel’s constitutionally ineffective performance affected the
outcome of the plea process.” Hill, 474 U.S. at 59. That is, it f'ocuses on
whether counsel’s deficient performance affected the petitioner’s acceptance
or rejection of the guilty plea offer. For example, where a petitioner claims
that counsel’s improper advice “led him to accept a plea offer as opposed to
proceeding to trial, the [petitioner] will bave to show ‘a reasonable
probability that, but for counsel’s errors, he would not have pleaded guilty
and would have insisted on going to trial.” Frye, 566 U.S. at 148 (quoting
Hill, 474 U.S. at 59). Or where a petitioner claims that counsel’s improper

advice led him or her to reject an earlier, more favorable plea offer, the

. petitioner will have to show a reasonable probability that “he would have

accepted the offer to plead pursuant to the terms earlier proposed” and that,
if it was within their discretion, neither the prosecution nor the trial court
would have prevented the offer’s acceptance. Id.

As discussed above, to fall within the scope of NRS 34.8 10(1Xa),
an ineffective-assistance claim must challenge events that affected the

validity of the guilty plea. The familiar standard for whether a petitioner

is entitled to an evidentiary hearing on an ineffective-assistance claim
provides a useful framework for determining whether an ineffective-
assistance claim is sufficiently pleaded to come within the scope of claims
permitted by NRS 34.810(1Xa). To come within the scope, a petitioner must
raise claims supported by specific factual allegations that are not belied by

M
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the record and, if true, would entitle him or her to relief See Hargrove v.
State, 100 Nev. 498, 502-03, 686 P.2d 222, 225 (1984). Thus, a petitioner

must allege specific facts demonstrating both that counsel’s advice (or

failu;‘e to give advice) regarding the guilty plea was objectively

* unreasonable and that the deficiency affected the outcome of the plea

negotiation process. Any claim that does not satisfy this standard is outside
the scope of permitted claims and must be dismissed. Cf. Rippo, 134 Nev.
at 426, 423 P.3d at 1100 (concluding a petitioner who has not satisfied the
Hargrove standard is not entitled to relief). Because events oceurring after
the entry of the plea cannot have affected either counsel’s advice regarding

entering the guilty plea or the outcome of the plea negotiation process,

" ineffective-assistance claims relating to post-plea proceedings neeessarily

| fall outside the scope of claims permitted by NRS 34.810(1Xa).3

The exclusion of these claims does not abrogate a defendant’s right
to the effective assistance of counsel in post-plea proce_edings. .It_'. merely
highlights that the Nevada Legislature has not provided petltlonel.'s a
means of collaterally challenging counsel’s efficacy in post-plea proceedings
at the state level. Offenders remain free to seek redress of constitutional
deprivations in federal courts in the first instance.

A guilty plea is presumed to be valid. Rubio, 124 Nev. at 1038, 194

P.3d at 1228. And while a coerced guilty plea is invalid, see North Carolf'na
u. Alford, 400 U.S. 25, 31 (1970) (reiterating the standard for a valid guilty

plea is whether it “represents a voluntary and intelligent choice among the
alternative courses of action apen to the defendant”); accord Stevenson v.
State, 131 Nev. 598, 604-05, 354 P.3d 1277, 1281 (2015), a guilty plea is not
involuntary simply “because [it is] motivated by a desire to avoid the
possibility of a higher penalty” or habitual eriminal treatment, Whitman v.
Warden, 90 Nev. 434, 436, 520 P.2d 792, 793 (1974).

INRS 34.810(1Xa) limits the scope of cognizable ineffective-

assistance claims to those that challenge the validity of the guilty plea. A

sufficiently pleaded claim must allege specific facts demonstrating both that
counsel’s advice (or failure to give advice) regarding the guilty plea was
objectively unreasonable and that the deficiency affected the outcome of the

_plea negotiation process.

Q
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MEMORANDUM OF P AND AUTHORITIES

Petitioner pleaded guilty to promotion of sexual performance of a minor and was

’i

sentenced to a minimum of five years in prison and lifetime supervision thereafter. See

Judgment of Conviction, filed herein October 9, 2009. Petitioner unsuccessfully

appealed his sentence. See Order of Affirmance, filed herein August 9, 2010. Remittitur

was issued on August 10, 2010.
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On June 10, 2014, Petitioner filed a Motion to Modify Sentence, as well as a

"Motion for Appointment of Counsel and related documents. The State opposed

' Petitioner’s Motion to Modify Sentence. On July 16, 2014, the Court ordered that

~ Petitioner be appointed counsel. The Court treated Petitioner’s motion as a post-

conviction petition, appointed counsel, and permitted counsel to supplement the

petition if it determined such 2 supplement was necessary. On December 10, 2014,

Petitioner’s appointed counsel notified the Court that no supplement would be filed.
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"January 21, 2013, the Court denied Petitioner’s Motion to Modify Sentence. Petitioner —

filed the Post-Conviction Petition at issue here, as well as a motion for appointment of

| counsel,* on October 20, 2020.
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Petitioner acknowledges that he delayed filing his Petition and attempts to
explain his delay. Petitioner appears to assume the State would argue his Petition was
successive and abusive under NRS 34.810(2)~(3). While the Court allowed counse] to be
appointed and provided the Opportunity to supplement, as if his previous motion for
modification was a habeas petition, the Court did not ultimately decide or analyze the
motion as a post-conviction petition. See Order Denying Motion, filed herein January
21, 2015. Petitioner raises many of the same arguments from his Motion to Modify
Sentence again in his current petition, but the State submits that there are more

applicable procedural bars.
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NRS 34.726(1) requires g Post-conviction petition to be filed within 1 year of
remittitur, absent 3 showing that the delay was not the fauit of the petitioner and that

dismissal of the petition as untimely will unduly prejudice the petitioner. The Petition
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Petitioner attempts to explain his delayed filing by pointing to alleged
deficiencies or failures of prior post-conviction counsel, Mary Lou Wilson, and to the
fact that he is unlearned and untrained in the law. These explanations are insufficient to
overcome the time bar. Petitioner’s grounds for relief stem from his plea counsel’s
negotiations and performance at sentencing. Petitioner fails to explain how those
claims were unknown to him at the time remittitur was issued. See Hathaway v. State,
119 Nev. 248, 253-254 (2003) (holding that all claims reasonably available must be
made within the one-year period). The fact that Petitioner is not trained in the law is
not an excuse to overcome the procedural bar. See Phelps v. Director of Prisons, 104
Nev. 656, 660 (1988) (overruled on other grounds as recognized in Gallimort v. State,
476 P.3d 435 (2020). Further, the fact that Petitioner may not have all of his files or did
not at the time his Petition was due also does not overcome the procedural bar. See
Hood v. State, 111 Nev. 335, 338 (1995). Petitioner’s explanations for his delayed filing
are attributable to him or his agents. As such, Petitioner has failed to show that the
delayed filing was not his fault. NRS 34.726(1)(a). The Petition must be dismissed

because it is untimely, and Petitioner has not met his burden to show that he meets the
statutorily provided exception to the time bar. See State v. Dist. Ct. (Riker), 121 Nev.

225, 231 (2005) (procedural bars are mandatory).2 Petitioner’s sentencing related
claims are also barred by the plain language of NRS 34.810(1)(a), which limits post-

conviction claims after a plea to those claiming that counsel was ineffective at the plea
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THE PENTIONER'S PLEA 1S RISO [ANALID RECUSE
HiS "PLEA MEMOLAUDUm ' |5 NCT IN CORNFORMITY
WITH MRS [ 74063 A0 BIS TRIAL B0 APPELLATE
COUNSEL WERE. JINEFEECTIVE. FOR FRIinG TO
CORRELY THESE DEFICIENCIES IN VIGiaredn G

THE (TR BRO 14T AMENDMIENTS TO THE US.
CONSTITUNION ANO ARTILLE D DE THE NEHOR
cansnrution, Trus #s /O,L.Eﬁ ,%z&:smfw S
FALIALY 2LEGAL  ~ . .. 2 <rvn

1

NRS 1 7¢4.062 Veads !

N.R.S. 174.063

174.063. Written plea agreement for plea of guilty or guilty but mentally ill: Form; contents
Effective: October 1, 2007

Currentness

1. If a plea of guilty or guilty but mentally ill is made in a written plca agreement, the agreement must be substantially in the
following form:

Case Na.
Dept. No.
IN THE JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA [N AND FOR THE COUNTY OF

The State of Nevada,

PLAINTIFF,

v.
{(Name of defendant),

DEFENDANT.
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GUILTY OR GUILTY BUT MENTALLY ILL PLEA AGREEMENT

Thereby agree to plead guilty or guilty but mentally ill to: (List charges 1o which defendant is pleading guilty or guilty but

mentally it!), as more fully alleged in the charging document attached hereto as Exhibit 1.

My decision to plead guilty or guilty but mentally ill is based upon the plea agreement in this case which is as follows:

(State the terms of the agreement.)

CONSEQUENCES OF THE PLEA

Tunderstand that by pleading guilty or guilty but mentaily ill I admit the facts which support all the clements of the offenscs

to which I now plead as set forth in Exhibit 1. sms . rroe g

See NRS (74003 )

The Petidconers Plea Mewigrandwmr 5s avod

)i SubStantia) dompolianvee w My MRS J7%, G631 )

avd because [ reads 4 s a _Pleqa MWemyvaa/dyn]
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Challewgivg Ofber 7himas qlout e Arg Memo-

rand um ., See AEdavit g Williqoy Me(alfre

W suppsrt gf fefHen

Other prd blems exist as weil. The Cieq
Memavaadym s Aot s camglianee wyidd, VRS
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NRS i74. 062 (2 veads

2. If the defendant is represented by counsel, the written plea agreement must also include a certificatc of counsel that is
substantially in the following form:

CERTIFICATE OF COUNSEL

I, the undersigned, as the attomey for the defendant named herein and as an officer of the court hereby certify that:

1. T have fully explained to the defendant the alicgations containcd in the charges to which guilty or guilty but mentaily
ill pleas are being entered,

2. [ have advised the defendant of the penaltics for cach charge and the restitution that the defendant may be ordered to pay.
3. All pleas of guilty or guilty but mentally ill offered by the defendant pursuant to this agreement are consistent with all
the facts known to me and are made with my advice to the defendant and are in the best interest of the defendant.

4. To the best of my knowledge and belief, the defendant:

(a) Is competent and understands the charges and the consequences of pleading guilty or guilty but mentally ill as provided
in this agreement,

(b) Executed this agreement and will enter al guilty or guilty but mentally ill pleas pursuant hereto veluntarily.

(c) Was not under the influence of intoxicating liquor, a controlled substance or other drug at the time of the execution
of this agreement.

"Dated: This day of the month of of the year

Attomney for defendant.
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19 If more room is needed, attach additional sheets.
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21 This document does not contain the personal information of any person as defined by

22 || NRS 603A.040.

23 I declare under penalty of perjury under the law of the State of Nevada that the foregoing

24 |i1s true and correct.
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CERTIFICATE OF SERVICE BY MAIIL

I do certify that T mailed a true and correct copy of the

foregoing vf"l"’ua oo ol Sdde s oo 4o s s

: L

to the below address{es) on this {2% day of L. ... . ,
7

202§ , by placing same in the U.S. Mail via prison law library

staff, pursuant tc NRCP 5(b):

Waskoe Lounty Disteaef Atooney
| Scuth Sieveq f:a‘f'\f‘ee/' 2/th FloeR

Keno, nevada 54950

Sevvite Ry F Bex
AT Apeellate Dwiesicon)

} ‘ / P
{)l- L/!\--‘\/I C,- -;;f’{d_

Name: \/\jl“tcm J. ML‘(&‘F'Fﬂ“/

Address: 235 S Lc’ru)"rr St
\/r-’h-bumn./ LY V4 BIYY 7

Telephone: "3 & - 339, 3,°7

Email: Zoade o 2 L:yt, et

Self-Represented Litigant

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding
OPpes tov 7o Motien/ Jo Dismiss by Safe filed in

Distxict Court Case No. CR09-1325 does not contain the

social security number of any person.

Dated this (2. day of 'i‘:"«;‘_,ls-..&»\\— e 2Q A0 - i
/)V\ t(_/L/'-,. ,/Lq.:gz:,/‘ \-\

Fxled by WILLIAM JOSE.PH MCCAFFREY
P&-hhorut’t )In Pro Se

5 .
r-.:jt )"-KI
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Former WCSO sergeant married to two women at once arrested on
muitipie charges

by News 4-Fox 11 Digital Team
Wednesday, January 27th 2021 AA

Iy

Dennis Corry (Courtesy: Washoe County Sheriff's Office)

' fev. (News 4 & Fox 11) — A former Washoe County Sheriff's Office sergeant is behind
multiple charges including bigamy - meaning he was married to two women at once.
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Carry is accused of entering the courthouse after hours to alter documents after it was
discovered that e was ma e = non oo a0 tme Seene g, one of whom is a federal

judge in Reno.

Carry retired from the sheriff's office before the investigation concluded.

The former sergeant was arrested on Jan. 26 on seven felony counts including bigamy,
burgtary and forgery.

Carry's attorney declined comment to News 4's joe Hart when last contacted about this case.

by
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The State of Nevada vs. Dennis Bryan Carry

REGISTER OF ACTIONS
Caszs No. RCR2021-111229

22 RO LTI LG L L) ROV 6N Ut

B R R R R T T R T e

Location : Reno Justice Court Halp

Cass Type: Felony
Date Filad: 01282021
Location: RJC Criminal

Judicial Officer:  Pearson, Scott
Agency Nurnber. RP18-026148

RP19-006612

District Attornay Number: 21-1112

PRty INFORMATION

Attorneys
Defendant Carry, Dennis Bryan Thomas E, Viloria
Redeined
775-2B4-8888(W)
Rublic-Defender
Count Appoipted
ZE5-337-4B000M)
Plaintiff The State of Nevada
CHARGE INFORMATION
Charges: Carry, Dennis Bryan Statute Level Date
1. Burgtary, ist NRS 205.080.2 Felany - Category B 05/19/2018
2. Forgary NRS 205.090 Felony - Category D 05/19/2018
3. Bigamy NRS 201.180 Felony - Calegory D 05/24/2018
4. Burptary, 1st NRS 205.080.2 Falony - Category B 02/10/20m89
5. Monitor of att to monitor private conversation NRS 200.850 Felony - Category D 0172002018
5. Offer false writien evidence NRS 189210 Felony - Catagory D 02132013
7. Parjury NRS 180.120 Felony - Category D aNotr2me
Evexts & OnoERs or Tus Couwr
! OTHER EVENTS AND HEARINGS
~*01/25/2021 : Criminatl Gompiaint Filed
+01/2572021 | Affidavit in Support of Warrant Filed
01/25/2021: Clerk Review, Forwarded to Judge
Q1726/2021;: Warrant of Arrest lssued
01/26/2021: Warrant Cancelled
0172712021 | Arvaignmaent (9:30 AM) (Judiciat Officer Dreiting, Derek)
Result Held
«'01/27/2021 | Probable Cause Affidavit Reviewed by Judge (Judicial Officer: Drailing, Derek
01727/2021 ; Nevada Pre-trial Risk Assassment Low
0112712021 : Washoe County Pretrial Services Assessment Report
~J01/27/2021 | Probabie Cause Findings/Hearings (12:00 PM) {Judicial Officer Judge, Probabla Causs}
i Result Held .
01/2772021, Bail Set (Judicial Officer: Dreiling. Derek |
" 01/27/202 1| Court Found Probable Cause
(112712021 ; Defendant Indicatad Intent to Retain Private Counsel
01/27/2021; Natice of Appearance Filed
01/208/2021; CANCELED Bail Hearing (9:30 AM) (Judiciai Officer Dreiling. Derek;
1 Vacaled
0172972021 Bail Hearing {8:00 AM) (Judicial Officer Pearson, Scoth)
02/10/2021 | Mandatory Status Conference (1:30 PM) §
;i) Ly~ :'.))'{
T afl 1IRMN721 50K
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Richard, here are All the texts so far, as Joe dictated to me answering Scott Edwards. Scott never called.
Start
Scott  04/20/21 11:12 am
Please send me your email address. My email address is nvlaw@aol.com.

Kevin 04/20/21 11:22 am

Williams can only receive text messages on his phone.My name is Kevin, Williams brother and live with
him. | can receive emails for him. My email is zgate102@live.com, thank you and we look forward to
working with you.

Scott  04/21/21 11:25 am
Poes William Mccaffrey have an email address?
Kevin 04/21/21 11:23 am

William is not allowed to have any email or access to internet except through me. So we use my email
for all legal purposes also if you need it, | am his power of. Attorney, but you will have access to William
any time and we lock forward to or first in office meeting. We will be fuily vaccinated after may 5th.
Thank you, Kevin and William,

Scott 04/21/21 11:39 am

His petition appears procedurally barred. | would be interested in his response to the State's motion to
dismiss filed | Feb this year. If permitted and possible | would like him to communicate his position to me
in writing via email to nvlaw@aol.com.

Kevin 04/21/21 11:45 am

Were on the road right now, if your available between 2 and 2:30 for a phone call we can discuss the
case for a few minutes.

Scott  04/21/21 11:46 am
| take it he doesn't agree to communicate in writing.
Kevin 04/21/21 11:51 am

S0, what you mean is you can't speak to William on the phone for an initial discussion about his case.

Scott  04/21/21 11:58 am
| didn't say that.
Kevin 04/21/21 12:07 am

Were on the road and our texts are mixing, we can talk between 2 and 2:30 today on the phone to
discuss an initial consultation.

Stop.
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Scott W, Edwards

Bar Number 3400

561 Keystone, #322, Reno, NV 89503
(775) 530-1876

Attorney for Defendant

IN THE SECOND JUDICIAL DISTRICT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

WILLIAM J. MCCAFFREY,

Petitioner,
Casc No. CR09-1325
VS,
Dept. No. 8
THE STATE OF NEVADA,
Respondent.

RESPONSE TO MOTION TO DISMISS POST-CONVICTION PETITION

COMELES NOW, SCOTT W. EDWARDS, appointed counsel for Petitioner WILLIAM J.
MCCAFFREY, and hereby submits a response to the State’ motion to dismiss Mr. McCaffrey’s post-
conviction petition. This response is based upon the following points and authorities and the record in

this case.

POINTS AND AUTHORITIES

Following Zoom consultation and exchange of documentation, undersigned counsel has come to
understand the Petitioner’s post-conviction claims and his position regarding the procedural bars sct
forth in the State’s motion to dismiss. This pleading will convey the Petitioner’s positions to the Court.
For the most part, the Petitioner’s responses will be repeated verbatim as conveyed to undersigned

counsel,
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THE PETITIONER’S CLAIMS:

1.

The Guilty Plea Memorandum used in his case was defective. According to the Petitioner: “This

is not a Guilty Plea Agrcement. The plea memorandum is a Nullity-it is Legally Void-Which

means I’ve been in illegal custody ever since. Also, everything agreed to in the memorandum is

void.” The apparent defect in the plea memorandum identified by Petitioner is that it did not

contain a proper certification by his counsel.

The 48-hour rule was violated. The Petitioner relates: I was arrested at 8:50 p.m. on 6-10-2009.

I was arraigned on the probable cause declaration on 6-15-2009, which was 5 days after my

arrest. The State had no jurisdiction over me. [ should have been released.”

Miranda Rights Violation. As related by the Petitioner: “ When (Detective) Carry and persons

came to my house with a Search Warrant note: | never saw a search warrant. Carry was required

to read me the Miranda Warning. He did not. Carry was still required to inform me of my

rights. See Ecobedo Rule of 1964.”

Petitioner would not have pled guilty if he had known Detective Carry was a bad cop.

Attorney John Peity had no discussions with him about his appeals.

Time lost due to Attorney Wilson’s abandonment of his case. “She wasted years of my time.’

60 minute rule was violated. “When Carry interrogated me in my home (no Miranda), the

interrogation went beyond 60 min. allowed in NRS 171.123. Carry should have arrested me
before the 60 min were up. Everything obtained after the 60 min, limit is to be suppressed.
Note: I was detained for at least 2 hours. The police indicated that these 2 hrs. were recorded.

However, there is no transcript of those 2 hrs. in the Continuation Report.”

»
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8. Defense Counsel Sean Sullivan and District Attormey Sean Sullivan colluded against him.

“Barker and Sullivan appeared in court while I was locked in a cell at the Sparks Justice Court.
This was a Due Process violation”

9. The Search warrant was illegal. “Carry fabricated evidence and lied to the magistrate to obtain

the illegal search warrant. We may need to motion the court for a Franks hearing to determine
its validity. Otherwise, suppress it completely and everything found at our home.”
REMEDIES SOUGHT BASED UPON THE ABOVE CLAIMS:
I. “Iwant to be released from this illegal detention (parole) while this case is being adjudicated.”
2. "We need everything the State has on Carry, i.e his arrest and all evidence the state has. We
need this evidence to compare to what he did to fabricate and manipulate evidence in my case.”
3. “We need an alternate venue to adjudicate my case because of conflict of interest the state has
because of Carry. Note: If Judge Breslow will vacate my conviction and dismiss my case with
prejudice this would end these proceedings here and now in his Court.”
RESPONSE TO THE STATE’S MOTION TO DISMISS.
The Petitioner perceives there to be 7 arguments for dismissal raised by the State. The State’s
arguments will be set forth below in bold, followed by the Petitioner’s verbatim response.
First argument:
Petitioner raises many of the same arguments from his Motion to Modify Sentence again
in his current petition, but the State submits there are more applicable procedural bars.
Response:
Directly from their argument on Page 3 line 2. From NRS 34.726(1)....and that dismissal of the

Petition as untimely will unduly prejudice the Petitioner,
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My case if a "Life” sentence case. No Time bar or Procedure Bars or latches. I have several
arguments that are pertineni, and all arguments relate to the Plea memoranda (not a Plea Agreement)
and that lead up to it. All relate of Attorney Sean Sullivan’s “ineffective Assistance of Counsel” under

Strictlin (5ic) v. Washington. Also, this is an “Actual Innocence” Petition.

Argument 2:

Petitioner’s grounds for relief stem from his plea counsel’s negotiations and performance
at sentencing. Petitioner fails to explain how those claims were unknow to him at the time the
remittitur was issued.

Response:

From “Opposition to States Motion to Dismiss” p.13 None of the grounds in the “Opposition to
State’s motion to Dismiss” related to Defense Attorney Sean Sullivan’s sentencing arguments save one,
which was that Petitioner “‘did not share” anything with anyone.

Attorney Mary Lou Wilson was to file a Post-Conviction Habeas Petition on the grounds of
Actual Innocence. When she failedl to supplement the “Modification of Sentence” petition, she also
stopped all communication with the Petitioner. McCalffrey tried multiple times to make contact with
Wilson, no success. The petitioner felt he was abandoned and without counsel and not know how 1o
proceed further. It was not until in August of 2019 that he was informed by another Inmate how to
proceed when McCaffrey submitted a motion to fire attorney Wilson and have her turn over his case, it
was then that he learned that Wilson had lost his entire case. And we huve since learned that she has
been censored for failing to diligently pursue her clients cases.

Arguments 3 and 4:

The fact Petitioner is not trained in the law is not an excuse to overcome the procedural

bar.
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Response:

To overcome the bars, petitioner claims, “Actual Innocence’ as well as “ineffective Assistance
of Counsel” in the "Instant offense” allegedly committed on June on June 9, 2009 there are, “there are
no Elements of a Criminal Act in the instant offense. Former Detective Dennis Carry alleges that he
downloaded video from Petitioners Computer. This is a Fabricated Lie (an unsubstantiated accusation
with-out the basis of fact.) We must subpoena all the programs Carry used to Push anyv inappropriate
data onto Petitioners Computer.

Arguments 6 and 7:

Petitioner’s sentencing related claims are also barred by the plain langunage of NRS
34.810(1)(a), which limits post-conviction claims after a plea to those claiming that counsel was
ineffective at the plea stage or that the plea was entered involuntarily or unknowingly.

Response:

Since this is a Life Sentence Case, we claim this is an Ineffective Assistance of Counsel case and
Actual and factual innocence case along with issues of due Process Violations, plain, manifest, and
structural error. Also, violations including manifest injustice and the fairness doctrine of the US
Constitution.

Just one of the many issues is "“The Plea” which was written as a Plea Memorandum and I was
coerced to sign. The document is not a Plea Agreement, no certificate of counsel. It is legally Void a

Nullity which is a Fraud on the Court which means I've been in illegal custody now for 12 years.

(%3]
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CONCLUSION: After review of the pleadings and record in this case, undersigned counsel did

identify any issues of merit warranting supplementation.

Affirmation Pursuant to NRS 239B.030
The undersigned does hereby affirm that this document does not contain the Social
Security Number of any person.

Dated this 9th dav of June, 2021.

/s/ Scott Edwards

SCOTT W. EDWARDS
Attorney for Petitioner
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CHRISTOPHER J. HICKS

#7747

One South Sierra Street

Reno, Nevada 89501

(775) 328-3200
districtattorney@da.washoecounty.us
Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE

* %
WILLIAM J. MCCAFFREY,
Petitioner, Case No. CR09-1325
V. Dept. No. 8
THE STATE OF NEVADA,
Respondent.

/

REPLY IN SUPPORT OF THE STATE’S
MOTION TO DISMISS POST-CONVICTION PETITION

COMES NOW, the State of Nevada, by and through Marilee Cate, Appellate
Deputy, and hereby files its Reply in Support of the State’s Motion to Dismiss Post-
Conviction Petition. This Reply is based on the pleadings and papers on file with this
Court, and the following points and authorities.

MEMORANDUM OF POINTS AND AUTHORITIES
A. Petitioner failed to overcome the procedural bars and his Petition must be dismissed.

NRS 34.726(1) requires a post-conviction petition to be filed within 1 year of
remittitur, absent a showing that the delay was not the fault of the petitioner and that

dismissal of the petition as untimely will unduly prejudice the petitioner. The Petition
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at issue here was filed over ten (10) years after remittitur. As such, the Petition must be
dismissed unless Petitioner has been able to show that the delay was not his fault and
dismissal will unduly prejudice Petitioner. NRS 34.726(1). With respect to good cause,
a petitioner must demonstrate some obstacle external to the defense prevented him
from filing his claims within one year. Pellegrini v. State, 117 Nev. 860 (2001). To show
undue prejudice “a petitioner must show that errors in the proceedings underlying the
judgment worked to the petitioner's actual and substantial disadvantage.” Harris v.
State, 113 Nev. 683, 688 (2017). Petitioner has not met his burden here.

Petitioner attempts to explain his delayed filing by pointing to alleged
deficiencies or failures of prior post-conviction counsel, Mary Lou Wilson, the fact that
he is unlearned and untrained in the law, and based on his theory that former Detective
Dennis Carry fabricated evidence. The grounds for relief asserted in the Petition stem
from Petitioner’s plea counsel’s negotiations and performance at sentencing. Petitioner
fails to explain how those claims were unknown to him at the time remittitur was
issued.! See Hathaway v. State, 119 Nev. 248, 253-254 (2003) (holding that all claims

reasonably available must be made within the one-year period). Even his new assertion

1 Petitioner places blame on Mary Lou Wilson for his failure to file his Petition.
Initially, he did not seek appointment of counsel or file his prior Motion to Modify
within one year of remittitur, so it would have been difficult for her to overcome the
time bar even if his prior Motion were treated as a post-conviction petition. See NRS
34.726(1). In addition, this is not a capital case; therefore, any deficient performance by
Ms. Wilson does not constitute good cause to excuse Petitioner’s procedural default. See
Brown v. McDaniel, 130 Nev. 565, 569 (2014) (*We have consistently held that the
ineffective assistance of post-conviction counsel in a noncapital case may not constitute
‘good cause’ to excuse procedural defaults.”). Even assuming some blame for the delay
could be placed upon Ms. Wilson, Petitioner still waited over five years after his Motion
to Modify was denied to assert his current claims. See alse Pellegrini v. State, 117 Nev.
860, 874-878 (2001) (once a claim becomes available a one-year deadline applies). Asa
result, the Petition is untimely in all respects and must be dismissed.
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that a detective fabricated evidence would have been known to Petitioner at the time of
his plea. In fact, Petitioner was in the unique position of knowing exactly what he did
and did not do, but made the choice to plead guilty after negotiations. In other words, if
Petitioner believed there was fabricated evidence he could have and should have raised
the issue at the time and/or proceeded to trial. Thus, Petitioner has failed to
demonstrate that his claims were unavailable to him within one year.

The fact that Petitioner is not trained in the law is not an excuse to overcome the
procedural bar. See Phelps v. Director of Prisons, 104 Nev. 656, 660 (1988) (overruled
on other grounds as recognized in Gallimort v. State, 476 P.3d 435 (2020)). Further,
the fact that Petitioner may not have all of his files or did not at the time his Petition was
due also does not overcome the procedural bar. See Hood v. State, 111 Nev. 335, 338
(1995). Petitioner’s explanations for his delayed filing are attributable to him or his
agents. As such, Petitioner has failed to show that the delayed filing was not his fault.
NRS 34.726(1)(a).

To the extent that Petitioner claims he satisfies the standard because he got a
“life” sentence,? and he is innocent of the charges, Petitioner still cannot overcome the
procedure bar. Petitioner’s sentence was upheld on direct appeal and falls within the
statutory range. Thus, the fact that his sentence included lifetime supervision does not
provide a basis for ignoring the procedural bars. Petitioner’s claim of innocence is also a
nonstarter. As noted in the waiver of preliminary examination filed in this case,
Petitioner pleaded guilty to a legal fiction in order to receive a reduced sentence on the

charge and the dismissal of two related charges. See Waiver of Preliminary

2 Petitioner was not sentenced to life in prison and is currently on parole, so
Petitioner may mean he is subject to lifetime supervision.
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Examination, filed herein on July 13, 2009. Put differently, he agreed to plead to a
crime he did not commit—as a legal fiction—to secure a benefit and cannot now claim he
was innocent of the crime he plead guilty to because that was known at the time of his
plea. As such, Petitioner’s claim of innocence does not represent a basis to overcome the
procedural bar. See Hargrove v. State, 100 Nev. 498, 503 (1984) (examining an
innocence claim in a post sentence motion to withdraw a plea, and finding that the claim
was without merit and academic because the defendant pleaded guilty to a lesser offense
to receive a benefit). Therefore, the Petition must be dismissed because it is untimely,
and Petitioner has not met his burden to show that he meets the statutorily provided
exception to the time bar. See State v. Dist. Ct. (Riker), 121 Nev. 225, 231 (2005)
(procedural bars are mandatory).

Petitioner’s sentencing related claims are also barred by the plain language of
NRS 34.810(1)(a), which limits post-conviction claims after a plea to those claiming that
counsel was ineffective at the plea stage or that the plea was entered involuntarily and
unknowingly. Petitioner claims that “this is a life case” so the bar does not apply. NRS
34.810(1)(a) does not contain such an exception and procedural bars are mandatory.
See Riker, 121 Nev. at 231.

Finally, the Petition in this case should also be barred due to the doctrine of
latches. See NRS 234.800. More than five years has elapsed since the judgment of
conviction was filed and there is a rebuttable presumption of prejudice to the State in
having to respond to the petition and/or conduct a trial if the plea is unwound.
Petitioner did not provide a legal basis to overcome the doctrine of latches in his
Opposition and there is none. This Court should dismiss the Petition on the basis of

latches as well.
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B. Petitioner’s new “claims” are procedurall I'T nd do not present a basis for relief.

Petitioner begins his opposition with a series of nine “claims,” which are not
responsive to the State’s motion and do not assist him to overcome the procedural bars
already asserted. If these are viewed as expansions on his Petition, they do not warrant
relief for several reasons. Initially, these claims would be subject to the same procedural
bars discussed above and the doetrine of latches. See NRS 32.726(1); NRS 34.810(1)(a);
NRS 34.800.

In addition, each of the nine claims is nothing more than a conclusory assertion
with no factual specificity or legal authority to demonstrate how each claim overcomes
the procedural bar and entitles Petitioner to relief. For example, Petitioner asserts that
his appellate counsel did not discuss his appeal with him, his defense attorney colluded
with the district attorney, and Dennis Carry was a bad cop.3 No additional factual
allegations are included to connect the allegation to the relief Petitioner claims he is
entitled to. Nor has Petitioner explained why it has taken so long to assert his claims.
All of the claims asserted in the Opposition are bare, naked, conclusory, and/or are
belied by the record and do not present a basis for a hearing or discovery. See
Hargrove, 100 Nev. at 502 (providing that where claims are bare, naked, or belied by
the record, and do not include specific allegations that show a petitioner is entitled to

relief, no evidentiary hearing is required); see also NRS 34.780(2) (discovery in a post-

3 Another example appears in claim 1 of the Opposition, where Petitioner asserts
that his guilty plea memorandum is defective because it was not certified by his counsel.
It is unclear what “certification” requirement Petitioner is referring too, but Petitioner’s
guilty plea memorandum was signed by counsel. See Guilty Plea Memorandum, filed
herein on Aug. 14, 2009, pg. 6. Petitioner’s claim fails because it is not only bare and
naked, but also belied by the record. See Hargrove, 100 Nev. at 502 (“A defendant
seeking post-conviction relief is not entitled to an evidentiary hearing on factual
allegations belied or repelled by the record.”).
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conviction proceeding is only available after an evidentiary hearing is set and upon a
showing of good cause).

In addition, five of the claims asserted in Petitioner’s Opposition—2 (48-hour
rule violation), 3 (Miranda violation), 4 (Detective Dennis Carry is a “bad cop”),4 8
(collusion between the State and his attorney),5 and 9 (illegal search warrant)—concern
events that occurred before the plea was entered. By pleading guilty, Petitioner waived
those claims. Kirksey v. State, 112 Nev. 980, 923 P.2d 1102 (1996) (explaining that
“[wlhen a criminal defendant has solemnly admitted in open court that he is in fact
guilty of the offense with which he is charged, he may not thereafter raise independent
claims relating to the deprivation of constitutional rights that occurred prior to the entry
of the guilty plea.”).

In conclusion, none of Petitioner’s claims in his Opposition overcome the
procedural bars or present a cognizable basis for relief. The Petition must be dismissed

in its entirety, and this Court should also dismiss any claims Petitioner has attempted to

4'This claim is not fleshed out, but later in Petitioner’s Opposition he suggests
that Dennis Carry planted certain material on his comnputer during the investigation.
See Opposition, pg. 5. As such, this claim involves events that allegedly occurred prior
to the entry of Petitioner’s plea and would be waived by his choice to move forward with
a plea at the time. In addition, Petitioner presents no evidence, let alone specific
allegations, showing that Dennis Carry acted improperly in Petitioner’s case, which was
resolved over 12 years before Dennis Carry’s recent arrest. Further, the current
allegations against Detective Carry are connected to his personal life, not falsifying
evidence in his cases. Moreover, Dennis Carry has not been adjudicated for his alleged
erimes and remains innocent until he either pleads guilty or is proven guilty. The mere
arrest of Dennis Carry does not create an avenue for relief for Petitioner, particularly
when Petitioner has not alleged specific facts to support his theory that Dennis Carry
falsified evidence in this case or to explain why he chose to enter a plea if he believed his
charges were based on false evidence.

5 For claim 8, Petitioner asserts collusion between the prosecutor and his
attorney, but he specifically refers to an event in justice court. Thus, it occurred before
entry of plea and is a waived claim.
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add via his Opposition because the same procedural bars apply and his claims are bare,
naked, conclusory, and/or belied by the record.
AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not
contain the social security number of any person.
DATED: June 21, 2021.

CHRISTOPHER J. HICKS
District Attorney

By /s/ MARILEE CATE

MARILEE CATE
Appellate Deputy

CERTIFICATE OF SERVICE
I hereby certify that this document was filed electronically with the Second Judicial
District Court on June 21, 2021. Electronic Service of the foregoing document shall be
made in accordance with the Master Service List as follows:

Scott W. Edwards, Esq.

/s/ Tatyana Kazantseva
TATYANA KAZANTSEVA
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA,

Plaintiff, Case No: CR09-1325

Vs, Dept. No: 8

WILLIAM JOSEPH MCCAFFREY,
Defendant.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on August 9, 2021, the Court entered a decision or
order in this matter, a true and correct copy of which is attached hereto.

Dated August 10, 2021.

ALICIA LERUD
Clerk of the Court

/s/N. Mason
N. Mason-Deputy Clerk
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CERTIFICATE OF SERVICE

Case No. CR09-1325
Pursuant to NRCP 5 (b), | certify that | am an empioyee of the Second

Judicial District Court; that on August 10, 2021, | electronically filed the Notice of Entry of

Order with the Court System which will send a notice of electronic filing to the following:

REBECCA DRUCKMAN, ESQ. for STATE OF NEVADA

SCOTT W. EDWARDS, ESQ. for WILLIAM JOSEPH MCCAFFREY
MARILEE CATE, ESQ. for STATE OF NEVADA

DONALD K. WHITE, ESQ. for WILLIAM JOSEPH MCCAFFREY
DIV. OF PAROLE & PROBATION

KRISTA D. MEIER, ESQ.

MARY LOU A. WILSON, ESQ. for WILLIAM JOSEPH MCCAFFREY

| further certify that on August 10, 2021, | deposited in the Washoe

County mailing system for postage and mailing with the U.S. Postal Service in Reno,

Nevada, a true copy of the attached document, addressed to:

Attorney General's Office
100 N. Carson Street
Carson City, NV 89701-4717

William J. McCaffrey (#91477)
735 S. Center St., #4
Yerington, NV 89447

The undersigned does hereby affirm that pursuant to NRS 239B.030 and NRS 6803A.040, the
preceding document does not contain the personal information of any person.

Dated August 10, 2021.
fs/N. Mason

N. Mason- Deputy Clerk
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[N THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

WILLIAM J. MCCAFFREY, Case No. CR09-1325
Petitioner, Dept. No. 8
V8.
THE STATE OF NEVADA,
Respondent.
/

ORDER GRANTING MOTION TO DISMISS POST-CONVICTION PETITION

Before the Court is a Motion to Dismiss Post-Conviction Petition (“Motion to Dismiss™)
filed by Respondent THE STATE OF NEVADA (the “State™) on February 4, 202[. On
June 9, 2021, Petitioner WILLIAM J. MCCAFFREY (“Petitioner”) filed a Response to Motion
to Dismiss Post-Conviction Petition, to which the State replied on June 21, 2021.

Having reviewed the briefing, the record, and the applicable authorities, the Court
GRANTS the State’s Motion to Dismiss for the reasons set forth below.

BACKGROUND

According to the record, a Guilty Plea Memorandum was filed in this case on
August 14, 2009. Therein, Petitioner pled guilty to Promotion of Sexual Performance of a
Minor, a violation of NRS 200.720 and NRS 200.750, a felony. The Judgment of Conviction
was filed on October 9, 2009. Petitioner appealed, and the Supreme Court of the State of
Nevada affirmed Petitioner’s conviction. See Order of Affirmance, filed July 15, 2010. The
remittitur was issued on August 10, 2010, and filed with this Court on August 19, 2010. On
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October 20, 2020, Petitioner filed a Petition for Writ of Habeas Corpus (the “Petition”). The
State subsequently filed a Motion to Dismiss, in which the State argues that the Petition must be
dismissed as Petitioner failed to overcome the procedural bars set forth in NRS 34.726. The
Court agrees.
DISCUSSION
L The One-Year Procedural Bar

Pursuant to NRS 34.726(1), a post-conviction petition must be filed within one-year of
remittitur, absent a demonstration of good cause for the delay. For the purposes of
NRS 34.726(1), good cause exists if Petitioner demonstrates, to the satisfaction of this Court, the
two following prongs: (1) that the delay was not the fault of the petitioner; and (2) dismissal of
the petition as untimely will unduly prejudice the petitioner. /d. The Nevada Supreme Court has
explained good cause that requires a petitioner to demonstrate some obstacle external to the
defense prevented him from filing his claims within one year. Pellegrini v. State, 117 Nev. 860
{2001). To show undue prejudice, “a petitioner must show that errors in the proceedings
underlying the judgment worked to the petitioner’s actual and substantial disadvantage.” Harris
v. State, 113 Nev. 683, 688 (2017).

Here, the Petition is untimely as it was filed more than ten years after the Nevada
Supreme Court issued remittitur. Thus, this Court tums to whether Petitioner has demonstrated
good cause for the delay and undue prejudice.

In an attempt to demonstrate good cause for the delay, Petitioner asserts three main
grounds as to why he failed to timely file the Petition: (1) because he is untrained in the law;

(2) due to alleged deficiencies of his prior post-conviction counsel; and (3) based on the theory
that former Detective Dennis Carry fabricated evidence in this case. None of these reasons are
sufficient to overcome Petitioner’s burden under Nevada law.

First, our appellate courts have reiterated that being untrained in the law is not a sufficieng
excuse to overcome the procedural bar. See Phelps v. Nev. Dep 't of Prisons, 104 Nev. 656, 660

(1988) (overruled on other grounds as recognized in Gallimort v. State, 476 P.3d 435 (2020));
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See also Boney v. State, 484 P.3d 280 (Nev. App. 2021). Thus, Petitioner’s claim that he is
unlearned in the law fails to meet a sufficient demonstration of adequate cause for the delay.

Second, Petitioner asserts that he was unable to timely file the Petition because he was
unable to obtain his files from his post-conviction counsel, Mary Lou Wilson.

The governing jurisprudence holds that a claim of ineffective assistance of counsel may
constitute adequate cause if the claim is not procedurally defaulted. Hathaway v. State, 119 Nev.
248, 25253 (2003). The Supreme Court has explained: “[i]n other words, a petitioner must
demonstrate cause for raising the ineffective assistance of counsel claim in an untimely fashion.
In terms of a procedural time-bar, an adequate allegation of good cause would sufficiently
explain why a petition was filed beyond the statutory time period.” /d.

Here, placing blame on Ms. Wilson is insufficient to meet adequate cause because
Ms. Wilson was not appointed as counsel to Petitioner’s case until July 16, 2014—about four
years after the Nevada Supreme Court issued remittitur. Even if a post-conviction petition were
filed at that time, it would have been difficult for Ms. Wilson to overcome the time bar as
Ms., Wilson’s appointment occurred well over the one-year procedural bar.

Additionally, the Nevada Supreme Court has “consistently held that the ineffective
assistance of post-conviction counsel in a noncapital case may not constitute “good cause” to
excuse procedural defaults.” Brown v. McDaniel, 130 Nev. 565, 569 (2014). Because this is a
noncapital case, any deficient performance by Ms. Wilson does not constitute adequate cause to
excuse Petitioner’s procedural default.

Finally, Petitioner fails to explain how his theory that a former detective fabricated
evidence was unknown to him at the time remittitur was issued. The Nevada Supreme Court has
clarified that all claims reasonably available must be made within the one-year period for filing a
post-conviction habeas petition:

In order to demonstrate good cause, a petitioner must show that an
impediment external to the defense prevented him or her from
complying with the state procedural default rules. An impediment
external to the defense may be demonstrated by a showing “that the
factual or legal basis for a claim was not reasonably available to
counsel, or that ‘some interference by officials,” made compliance
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impracticable.”... Thus, a claim or allegation that was reasonably
available to the petitioner during the statutory time period would not
constitute good cause to excuse the delay.

Hathaway v. State, 119 Nev. 248, 252-53 (2003).

As the State points out, when Petitioner pled guilty, he was in the unique position of
knowing which offenses he did or did not commit. Thus, Petitioner should have been reasonably
alerted at that time if he believed evidence was fabricated. Instead of raising that issue at the
time, Petitioner decided to plea guilty. Because such a claim was reasonably available to
Petitioner, it is subject to the one-year statutory period. Thus, Petitioner’s claim that a detective
fabricated evidence fails to demonstrate good cause.'

In sum, the Court finds that Petitioner’s allegations of good cause lack merit to
demonstrate to the Court’s satisfaction that adequate cause to excuse his delay. Therefore, the
Petition is dismissed as procedurally time-barred.

IL. Petitioner’s New Claims

In the Response to Motion to Dismiss Post-Conviction Petition, Petitioner asserts nine
new claims, which are not responsive to the State’s Motion to Dismiss. Rather, they are an
expansion to the Petition and thus subject to the same procedural bars set forth in

NRS 32,726(1). The claims, as asserted by Petitioner, include:

! In addition to the three main grounds discussed above, Petitioner contends that adequate cause
exists because he received a life sentence and by asserting a claim of innocence. The Court has
reviewed the record, and Petitioner was not sentenced to life in prison. Rather, Petitioner is
subject to lifetime supervision. The Court is unaware of any authority that suggests that lifetime
supervision constitutes good cause. Furthermore, Petitioner’s claim of innocence is not
sufficient to meet adequate cause because he pled guilty to a legal fiction—a crime he did not
commit—to secure the benefit of a reduced sentence on the charge and the dismissal of two
charges. See Hargrove v. State, 100 Nev. 498, 503 (1984) (examining an innocence claim in a
post sentence motion to withdraw a plea and finding that the claim was without merit and
academic because the defendant in that case pleaded guilty to a lesser offense to receive a
benefit). Therefore, both of these grounds fail to meet adequate cause.

More generally, Petitioner’s underlining grounds for relief stem from his plea counsel’s
negations and performance at sentencing. Petitioner fails to explain how these claims were
tunknown to him at the time remitter was issued. See Hathaway v. State, 119 Nev. 248, 25253
(2003).
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Claim 1: the guilty plea memorandum was defective because it did not contain a proper

certification by Petitioner’s counsel.

Claim 2: the 48-hour rule was violated.

Claim 3: Petitioner’s Miranda Rights were violated.

Claim 4: Petitioner would not have pled guilty if he had known Detective Carry was a

“bad cop.”

Claim §: counsel for Petitioner, John Petty, had no discussion with Petitioner about

appeals.

Claim 6: time was lost due to Attorney Wilson’s abandonment of this case.

Claim 7: the 60-minute rule was violated.

Claim 8: defense counsel and the district attorney colluded against Petitioner.

Claim 9: the search warrant was illegal.

The Nevada Supreme Court has explained that no evidentiary hearing is required where
claims are bare, naked, or belied by the record and do not include specific allegations that show a
petitioner is entitled to relief. See Hargrove, 100 Nev. at 502. The Court has thoroughly
reviewed each of the nine claims in Petitioner’s Response and finds them to be nothing more
than mere conclusory assertions with no factual specificity or legal authority to demonstrate how
each claim overcomes the procedural bar. For instance, Petitioner asserts that his appellate
counsel did not discuss his appeal, his defense attorney conspired with the district attorney, and
former Detective Carry was a “bad cop.” No additional factual allegations are included to
connect the allegation to the relief Petitioner claims he is entitled to relief. Nor has Petitioner
explained why it has taken so long to assert his claims pursuant to NRS 34.726(1). Because the
claims are bare, naked, conclusory and/or are belied by the record, they do not present a

cognizable basis for relief, and thus fail to overcome the procedural bars.”

2 The Court notes that five of the claims asserted in Petitioner’s Response—Claim 2 (the 48-hour
rule violation); Claim 3 (Miranda violation); Claim 4 (Detective Dennis Carry is a “bad cop™);
Claim 8 (collusion between the State and his attorney); and Claim 9 (illegal search warrant)—
concern events that occurred before the plea was entered. By pleading guilty, Petittoner waived
those claims. Kirksey v. State, 112 Nev. 980 (1996) (explaining that “[w]hen a criminal
defendant has solemnly admitted in open court that he is in fact guilty of the offense with which
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CONCLUSION
For the foregoing reasons, the Court GRANTS the State’s Motion to Dismiss
Post-Conviction
IT IS SO ORDERED.
DATED this ©  day of August, 2021.

%ﬂtfk,_

BARRY L. BRESLOW
District Judge

he is charged, he may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.™).
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), [ hereby certify that I am an employee of the Second Judicial

District Court of the State of Nevada, County of Washoe; that on this 9 day of August,

2021, I electronically filed the following with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:
REBECCA DRUCKMAN, ESQ. for STATE OF NEVADA
SCOTT EDWARDS, ESQ. for WILLIAM MCCAFFREY
MARILEE CATE, ESQ. for STATE OF NEVADA
DONALD WHITE, ESQ. for WILLIAM MCCAFFREY

DIV. OF PAROLE & PROBATION

KRISTA MEIER, ESQ.

MARY LOU WILSON,

ESQ. for WILLIAM MCCAFFREY

Chngne /d“f“p

Judicial Assistant
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Name: (‘)'g oty S ]&gfﬁ',..{j’":ﬁ:qz AUG 15 ZUZ'
Address: g;a‘ € Ceontey st Uty

FectmiFoar ov. 739479 ”é'f ' :
Telephone: 275 - 379 - 385 UTY CLERK

Email: z qg,-{‘g LOZ ¢ Live. €&
Sclf-Represented 1.itigant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVAD|A

IN AND FOR THE COUNTY OF WASHOE

* ok & k %

WiLLlam 3. MULaFeeey case No. CROF-I132S

)
)

Petitioner, ) Dept. No. ?
)
-vg- )
)
THE.STATE OF NEVADS , )
)
Respondent. )
}

NOXRICE OF APPEAL

NOTICE IS GIVEN that Petitioner, WILULIAM 3. M UAFFLEY

in pro se, hereby appeals to the Nevada Supreme Court the

iFinclings of Fact, Conclusions of Law and Order denying /[

dismissing Petition for Writ of Habeas Corpus, which was filed /

entered on the 3“" day of Auwqguct , 20210 .
_ U
Dated this ié'A day of ﬁk(l—\s.‘— , 2021
I

Ao G i g
Name: fliaw 3 cal e
Address: 55 Couy st Ua it
Telephone: wopir- 274 -¢3%%
Email: lgf.molec_-_:‘sa—
Self-Represented Litigant
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CERTIFICATE OF SERVICE

I do certify that I mailed a true and correct copy of the

foregoing NOTICE OF APPEAL to the below address(esg) on this

[g,z"b day of e h;,Jr , 202 { , by placing same in the
G B .
U.s8. Mail

CHRTSRON TR H R

Lﬂrg ‘—%«A/u\

Name: L

Address: '?55 3. Le...ff, s‘r U, b Yy

"{er._,a,, T, n/, 2494 77

Telephone: _99¢ - 3¢ -G 38k

Email: i%tua_v_e_&w
Self-Represented Litigant

AFFIRMATION 0, TO NRS 239B.030

The undersigned does hereby affirm that the preceding

NOTICE OF APPEAL filed in District Court Case No. (\MN09132S

does not contain the social security number of any person.

Dated this “QLL day of /4 b‘(]’; us’f , 20 Z{

\ L6 Ao
witlllam<T, ™ a4

Petitioner In Pro Se
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