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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR ThE COUNTY OF WASHOE

Case No CRO9-1325

Dept No

INFORMATION

RICHARD GANMICK District Attorney within and for the

County of Washoe State of Nevada in the name and by the authority

of the State of Nevada informs the above entitled Court that WILLIAM

JOSEPH MCCAPFREY the defendant above named has committed the crime

of

PROMOTION OF SEXUAL PERFORMANCE OF MINOR violation of

NRS 200.720 and NRS 200.750 felony in the manner following

That the said defendant on the 9th day of June A.D 2009

or thereabout and before the filing of this Information at and

within the County of Washoe State of Nevada did knowingly and

unlawfully promote performance of minor 14 years of age or older

flLED

i5

BY

THE STATE OF NEVADA

Plaintiff

WILLIAM JOSEPH MCCAFFREY

Defendant

404826
IOtflOLC t0Cso WCO9-003932

ore

0DE 1800
Richard Gammick
001510
P.O Box 30083
Reno NV 89520-3083
775 328-3200
Attorney for Plaintiff

10

11

12

13

14

16

17

18

19

20
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22

23

24

25

26



-....- -- .. ----.-... ___-____ ...

where the minor engages in or simulates or assists others to engage in

or simulate sexual conduct or where the minor is the subject of

sexual portrayal at 2286 Capurro Way Washoe County Nevada to wit

the said defendant promoted over the Internet multiple images and

videos of female children 14 years of age or older being vaginally and

anally penetrated with an adult males penis performing fellatio upon

an adult males penis rubbing their vaginas and/or having their

vaginas touched by an adult male

10 All of which is contrary to the form of the Statute in such

11 case made and provided and against the peace and dignity of the

12 State of Nevada

13

14

RICHARD GAMMICK
15 District Attorney

Washoe County Nevada
16

17

ByLvt77S4L4JLA
18 STEVEN BARKER

6897
19

Deputy District Attorney

20

21

22

23

24

25

26



The following are the names and addresses of such witnesses

as are known to me at the time of the filing of the within

Information

WASHOE COUNTY SHERIFFS OFFICE

DEPUTY DENNIS CARRY

10

11

12

13 The party executing this document hereby affirms that this

14 document submitted for recording does not contain the social security

15 number of any person or persons pursuant to NRS 239B.230

16

17 RICHARD GANMICK
District Attorney

18 Washoe County Nevada

19

ByLC-tA2-
STEVEN BARKER

22 6897

23
Deputy District Attorney

24

25 PCN WAS000018O8C

26 07084048268
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Howard Conyers

Clerk of the Court

Transaction 969879

CODE 1785
Richard Gamrnjcjc
001510
P.O 30083
Rerjo NV 89520-3083
775328-3200

Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

THE STATE OF NEVADA

10 Plaintiff
Case No CRO9-132511

Dept No12 WILLIAM JOSEPH MCCAFFREY

13 Defendant

14
___________________________/

15 GUILTY PLEA MEF4ORJ\ffiDtj

16 WILLIAM JOSEPH MCCAFFREY understand that am

17 charged with the offenses of PROMOTION OF SEXUAL PERFORMANCE OF
18 MINOR violation of NRS 200.720 and NRS 200.750 felony
19 desire to enter plea of guilty to the offenses of
20 PROMOTION OF SEXUAL PERFOR14p..N OF MINOR violation of NRS 200.720

21 and NRS 200.750 felony as more fully alleged in the charges
22 filed against me

23 By entering my plea of guilty know and understand
24 that am waiving the following constitutional rights
25 ///

26 ///



waive my privilege against self-incrimination

II waive my right to trial by jury at which trial the

State would have to prove my guilt of all elements of the offense

beyond reasonable doubt

waive my right to confront my accusers that is the

right to confront and cross examine all witnesses who would testify

at trial

ID waive my right to subpoena witnesses for trial on my

behalf

10 understand the charges against me and that the

11 elements of the offenses which the State would have to prove beyond

12 reasonable doubt at trial are that on June 2009 or thereabout

13 in the County of Washoe State of Nevada did knowingly and

14 unlawfully promote performance of minor 14 years of age or older

15 where the minor engages in or simulates or assists others to engage in

16 or simulate sexual conduct or where the minor is the subject of

17 sexual portrayal at 2286 Capurro Way Washoe County Nevada to wit

18 promoted over the Internet multiple images and videos of female

19 children 14 years of age or older being vaginally and anally penetrated

20 with an adult males penis performing fellatio upon an adult males

21 penis rubbing their vaginas and/or having their vaginas touched by an

22 adult male

23 understand that admit the facts which support all

24 the elements of the offense by pleading guilty admit that the

25 State possesses sufficient evidence which would result in my

26 conviction have considered and discussed all possible defenses



and defense strategies with my counsel understand that have the

right to appeal from adverse rulings on pretrial motions only if the

State and the Court consent to my right to appeal In the absence of

such an agreement understand that any substantive or procedural

pretrial issue or issues which could have been raised at trial are

waived by my plea

understand that the consequences of my plea of guilty

are that may be imprisoned for period of life in the Nevada State

Department of Corrections with parole eligibility after minimum of

10 years has been served and that am not eligible for probation

11 unless psychosexual evaluation is completed pursuant to NRS 176.139

12 which certifies that do not represent high risk to reof fend based

13 upon currently accepted standard of assessment may also be

14 fined up to $100000.00 further understand that will be

15 required to be on lifetime supervision pursuant to NRS 176.0931

16 In exchange for my plea of guilty the State my

17 counsel and have agreed to recommend the following The State will

18 be free to argue for an appropriate sentence The State will not

19 file additional criminal charges resulting from the arrest in this

20 case as to Possession of Child Pornography in violation of NRS

21 200.730

22 understand that even though the State and have

23 reached this plea agreement the State is reserving the right to

24 present arguments facts and/or witnesses at sentencing in support

25 of the plea agreement

26 /1/



where applicable additionally understand and agree

that will be responsible for the repayment of any costs incurred by

the State or County in securing my return to this jurisdiction

10 understand that the State at their discretion is

entitled to either withdraw from this agreement and proceed with the

prosecution of the original charges or be free to argue for an

appropriate sentence at the time of sentencing if fail to appear at

any scheduled proceeding in this matter OR if prior to the date of my

sentencing am arrested in any jurisdiction for violation of law

10 OR if have misrepresented my prior criminal history represent

11 that do not have prior criminal record understand and agree

12 that the occurrence of any of these acts constitutes material

13 breach of my plea agreement with the State further understand and

14 agree that by the execution of this agreement am waiving any right

15 may have to remand this matter to Justice Court should later

16 withdraw my plea

17 11 understand and agree that pursuant to the terms of

18 the plea agreement stated herein any counts which are to be

19 dismissed and any other cases charged or uncharged which are either

20 to be dismissed or not pursued by the State may be considered by the

21 court at the time of my sentencing

22 12 understand that the Court is not bound by the

23 agreement of the parties and that the matter of sentencing is to be

24 determined solely by the Court have discussed the charges the

25 facts and the possible defenses with my attorney All of the

26 foregoing rights waiver of rights elements possible penalties and



consequences have been carefully explained to me by my attorney

am satisfied with my counsels advice and representation leading to

this resolution of my case am aware that if am not satisfied

with my counsel should advise the Court at this time believe

that entering my plea is in my best interest and that going to trial

is not in my best interest

13 understand that this plea and resulting conviction

may have adverse effects upon my residency in this country if am

not Citizen

10 14 of fer my plea freely voluntarily knowingly and

11 with full understanding of all matters set forth in the Information

12 and in this Plea Memorandum understand everything contained

13 within this Memorandum

14 15 My plea of guilty is voluntary and is not the result

15 of any threats coercion or promises of leniency

16 /1/

17 III

18 /1I

19 /1/

20 I/I

21 7/

22 /1/

23 /1/

24 /7/

25 7/

26 /1/
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AFFIRMATION PURSUANT TO MRS 239B.01

The undersigned does hereby affirm that the preceding

document does not contain the social security number of any person

DATED this day of

t-

DEFENDANT

1n
prosecuting Attorney

07 84 04826 SGPM

16 am signing this Plea Memorandum voluntarily with

advice of counsel under no duress coercion or promises of

leniency

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

torney

TRANSLATOR INTERPRETER

Defendant Signature
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HONORABLE STEVEN KOSACH

THE STATE OF NEVADA

10 Plaintiff

11 vs Case No CRO91325

12 WILLIAM MCCAFFREY Department No

13 Defendant

14

15 TRANSCRIPT OF PROCEEDINGS

Arraignment
16 August 14 2009

17 APPEARANCES
For the State Steve Barker

18 Deputy District Attorney
South Sierra Street

19 Reno Nevada

20 For the Defendant Sean Sullivan

Deputy Public Defender
21 California Avenue

Reno Nevada
22 For the Division of

Parole and Probation Anita Pickrell
23

24 Reported by Isolde Zihn CCR 87



RENO NEVADA FRIDAY AUGUST 14 2009 840 A.M

THE COURT State versus William McCaffrey

MR SULLIVAN Good morning Your Honor

Sean Sullivan on behalf of William McCaffrey

Hes present this morning in custody

THE COURT Are you William Joseph McCaffrey

THE DEFENDANT am sir

THE COURT Let the record show that William Joseph

McCaffrey is present with counsel Mr Sean Sullivan The

10 State is represented by Mr Steve Barker

11 This is case number CRO91325 and were here for an

12 arraignment

13 Let me hand you Mr Sullivan July 13th 2009

14 file-stamped Information in that case number and entitlement

15 for your review

16 MR SULLIVAN Thank you Judge

17 We are in receipt of the Information filestamped

18 July 13th 2009 in case number CRO91325 We are familiar

19 with the contents Were going to waive any formal reading

20 Your Honor my client has indicated to me his true

21 and correct name is listed on line number 12 It is

22 correctly spelled

23 Your Honor it is my understanding that my client

24 desires to enter guilty plea to the single count contained



-- -- -.-----------.--- ----......---___________ _____________

in Count of the Information promotion of sexual

performance of minor This is felony offense

In exchange for his guilty plea in this matter Your

Honor according to paragraph the parties are going to be

free to argue for the appropriate sentence The State will

not file additional criminal charges resulting from the

arrest in this case as to possession of child pornography in

violation of NRS 200.730

do have copy of the executed guiltyplea

10 memorandum the original If may approach

11 THE COURT Is that correct Mr Barker

12 MR BARKER It is Judge

13 THE COURT Do you have any questions about the

14 negotiations Mr McCaffrey

15 THE DEFENDANT dont

16 THE COURT Do you feel like youve had enough time

17 to discuss this case with members of the Public Defenders

18 Office

19 THE DEFENDANT have sir

20 THE COURT Are you satisfied with the legal services

21 rendered you by the Public Defenders Office

22 THE DEFENDANT am sir

23 THE COURT Do you understand that you do not have to

24 change your plea from not guilty to guilty



THE DEFENDANT believe Im changing my plea from

not guilty to guilty is that correct believe am

THE COURT Thats what said

THE DEFENDANT Okay

THE COURT Do you understand that you dont have to

do that

THE DEFENDANT Yes do understand

THE COURT In the eyes of the law youre not guilty

THE DEFENDANT Correct

10 THE COURT Unless and until the district attorney

11 proves this charge against you beyond reasonable doubt in

12 front of jury Im pointing to the empty chairs over here

13 where the jury would be And so if you change your plea it

14 would be to guilty Do you understand that

15 THE DEFENDANT Yes

16 THE COURT Now that was my question Do you

17 understand that you do not have to change your plea to

18 guilty

19 THE DEFENDANT do understand that dont have to

20 change yes

21 THE COURT Right

22 THE DEFENDANT Im --

23 THE COURT Now if you do change your plea to

24 guilty youre giving up very important constitutional



rights

THE DEFENDANT Yes sir

THE COURT Youre giving up your right to jury

trial

THE DEFENDANT Yes sir

THE COURT Youre giving up your rights to have an

attorney represent you in front of that jury youre giving

up your rights to confront the persons that are accusing you

of this crime in front of the jury youre giving up your

10 rights to have your attorney crossexamine those persons in

11 front of the jury youre giving up your rights to use the

12 Courts power to order witnesses here for your jury trial by

13 subpoena for your defense and youre giving up your rights

14 to preliminary hearing in Justice Court on this case

15 lowercourt judge hears this case bare bones would call

16 it hears bare bones evidence against you presented by the

17 State in Justice Court to determine whether or not to even

18 send it up to District Court for jury trial Do you

19 understand that

20 THE DEFENDANT Yes sir

21 THE COURT Do you understand that you dont have to

22 give up those rights

23 THE DEFENDANT understand that dont have to

24 give them up



-.-.--..-.- ---S.-

THE COURT If you tell me that youre guilty which

you dont have to do you are going to be incriminating

yourself Do you understand that

THE DEFENDANT Yes sir

THE COURT Do you have any questions about your

constitutional rights

THE DEFENDANT No

THE COURT Has anybody made any promises to you

other than what was contained in the negotiations to induce

10 you to change your plea

11 THE DEFENDANT No sir

12 THE COURT Anybody make any physical threats against

13 you to get you to change your plea

14 THE DEFENDANT No sir

15 THE COURT Do you feel that youre changing your

16 plea freely and voluntarily

17 THE DEFENDANT Yes sir

18 THE COURT Do you feel that you have complete

19 understanding of your constitutional rights

20 THE DEFENDANT do sir

21 THE COURT Do you know that matters of sentencing

22 are up to me dont have to follow the negotiations Do

23 you understand that

24 THE DEFENDANT understand sir



_.___._....__...__

THE COURT Now you do have right of appeal even

on guilty plea Make sure that you talk to Mr Sullivan

about that because any appeal must be filed within 30 days

from the date of sentencing which is the next date Im going

to give you Do you understand

THE DEFENDANT Yes sir

THE COURT Any questions

THE DEFENDANT No sir

THE COURT Mr Barker would you please read the

10 elements of promotion of sexual performance of minor to Mr

11 McCaffrey and the maximum penalties that he is facing

12 MR BARKER Mr McCaffrey if we had proceeded to

13 trial we would have gone forward on the original charge of

14 promotion of sexual performance of minor That minor

15 would have been under the age of 14 years of age

16 Youre pleading guilty to fictional offense today

17 The fictional component is the age 14 years or older That

18 takes the maximum possible sentence from life with 10 down to

19 life with five Do you understand that

20 THE DEFENDANT do sir

21 MR BARKER The elements of the offense are that you

22 did on June excuse me June the 9th 2009 in Washoe

23 County Nevada knowingly and unlawfully promote the

24 performance of minor 14 years of age or older where the



-.-- ..-.. .- .... .. .... .... .. ... .... _1.._.___...._....._ ... _.________

minor engages in or simulates or assists others to engage in

or simulate sexual contact conduct or where the minor is

the subject of sexual portrayal You did that at 2286

Capurro C-a-p-u-rr-o Way Washoe County Nevada in that

you promoted over the internet multiple images and videos of

female children 14 years of age or older being vaginally and

anally penetrated with an adult males penis performing

fellatio upon an adult males penis rubbing their vaginas

and/or having their vaginas touched by an adult male

10 Do you understand those elements

11 THE DEFENDANT do

12 MR BARKER Again as spoke to you initially the

13 maximum possible sentence to the crime youre pleading guilty

14 to is life in the Nevada State Prison with minimum parole

15 eligibility after five years has been served That you are

16 not eligible for probation unless the psychosexual evaluation

17 is completed pursuant to NRS 176.139 which certifies you do

18 not risk high risk to reoffend Youre also potentially

19 looking at fine up to $100000

20 will also inform you sir that you will be

21 required to register as sex offender and that you will be

22 required to be on lifetime supervision pursuant to NRS

23 176.0931

24 Do you understand all of that



THE DEFENDANT do sir

MR SULLIVAN Your Honor Mr Barker is very

thorough

The only other point would add is have discussed

with my client the fact that he must register as sex

offender be on lifetime supervision Ive discussed those

requirements

Also if he violates sex offender registration

requirements or the lifetime supervision requirements my

10 client understands thats separate felony in and of itself

11 to violate those requirements My client understands that as

12 well

13 Nothing further

14 THE COURT Thank you for that

15 You understand

16 THE DEFENDANT Yes sir

17 THE COURT What is your plea Mr McCaffrey what is

18 your plea to promotion of sexual performance of minor

19 THE DEFENDANT Guilty sir

20 THE COURT Are you pleading guilty to this charge

21 because you feel you are guilty and for no other reason

22 THE DEFENDANT Yes sir

23 THE COURT Let the record show that William Joseph

24 McCaffrey has entered plea of guilty to promotion of sexual



-- -.-.---.-. -- ... .. -. .. ... -. -.. .- .- .. .-... .. .. %. _________

performance of minor will accept that plea

Im going to set sentencing for Friday September

25th Sentencing will be at 830

Bring in $25 cash The judge will assess that in

addition to anything else that he or she imposes that day

MR SULLIVAN Your Honor concerning my clients

custody status there is -- separate and apart from these

negotiations the district attorney has agreed to reduce the

bail to the standard bail amount for the count which he has

10 pled guilty to which is $25000 bondable Were going to

11 make that request right now

12 In addition Your Honor my client would like you to

13 consider an O.R request know an O.R is stretch on

14 Category felony in which hes just been convicted

15 Notwithstanding that Judge he has absolutely nocrimina

16 history whatsoever Hes never been arrested save and exqpt

17 for the instant offense

18 Hes lived here over two years in the community And

19 he would be living with his brother who is present in court

20 Kevin McCaffrey Thats his brother if you have any

21 questions for Mr McCaffrey And Kevin Ive spoken to Kevin

22 at great length

23 If you are considering an O.R we ask for an O.R

24 with Court Services daily Court Services supervision

10



-.- -..--. .-.. -....... .-.. -.. ... .- .- -ft..-. -. .. -... ... ..- .....-.-....-

Ill submit it to you concerning an O.R or the bail

reduction

MR BARKER Judge the agreement with the State is

that we would have no objection to reducing the bail to the

standard bail of 25000 We have no agreement as to an 0.R

He is potentially flight risk although hes got no

criminal history

Ill defer to the Court whether or not youd be

inclined to give him an 0.R

10 THE COURT Whats bail now

11 MR SULLIVAN Bail is $75000 cash

12 THE COURT Mr McCaffrey Im just not prone to

13 reduce the bail even with the State agreeing mean okay

14 you dont have criminal history Fine But you could go

15 to prison And the judge me very easily could send you to

16 prison for what you just pled guilty to

17 think youre wasting your money think youre

18 wasting your brothers money if he wants to bail you out on

19 something like that Thats lust whistling in the dark

20 Ill reduce the bail to $50000 bondable but Im

21 not no way am going to consider an O.R No way

22

23

24

11



STATE OF NEVADA

COUNTY OF WASHOE

ISOLDE ZIHN Certified Shorthand Reporter of the

Second Judicial District Court of the State of Nevada in and

for the County of Washoe do hereby certify

That was present in Department of the

above-entitled court on Friday August 14 2009 at the hour

of 840 a.m of said day and took verbatim stenotype notes

10 of the proceedings had upon the matter of THE STATE OF

11 NEVADA Plaintiff versus WILLIAM MCCAFFREY Defendant Case

12 No CRO91325 and thereafter reduced to writing by means of

13 computer-assisted transcription as herein appears

14 That the foregoing transcript consisting of pages

15 through 12 all inclusive contains full true and complete

16 transcript of my said stenotype notes and is full true

17 and correct record of the proceedings had at said time and

18 place

19 Dated at Reno Nevada this 7th day of September

20 2009

21

22

23 /s/ Isolde Zihn
Isolde Zihn CCR 87

24

12
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

STATE OF NEVADA

10
Plaintiff

VS Case No CR09-I 325

12 WILLIAM JOSEPH MCCAFFREY Dept No

13 Defendant

14

15 JUDGMENT

16 The Defendant having entered plea of Guilty and no sufficient cause

17 being shown by Defendant as to why judgment should not be pronounced against him

18 the Court rendered judgment as follows

19 That William Joseph Mccaffrey is guilty of the crime of Promotion of Sexual

20 Performance of Minor violation of NRS 200.720 and NRS 200.750 felony as

21 charged in the Information and that he be punished by imprisonment in the Nevada State

22 Prison for term of life with parole eligibility after minimum of five years has been

23 served with credit for one hundred twenty 120 days time served It is further ordered

24 that the Defendant shall pay the statutory Twenty-Five Dollar $25.00 administrative

25 assessment fee the One Hundred Fifty Dollar $150.00 DNA testing fee the Nine

26 Hundred Fifty Dollar $950.00 psychosexual evaluation fee and reimburse the County of

27 Washoe the sum of Two Thousand Five Hundred Dollars $2500.00 for legal

28 representation Pursuant to NRS 176.0931 the Court hereby imposes special



sentence of lifetime supervision to commence after any period of probation or any term

of imprisonment or any period of release on parole

Dated this 7th day of October 2009

10
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

Case No tRCI3S
Petitioner

-Va

THE STATE OF NEVADA

Respondents
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Email
Telephone zic- %Y- t3U

Self-Represented Litigant

10
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Clerk of

Transactioi
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13
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24
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11

12

13

14

15

17

18

19

20

21

22

23

24

25

26

27

28

Name of institution and county in which you are presentlyimprisonr or where and how you are Presently restrained of your
liberty e4Thov-cr Pycser.jY 14E.ViDf PAROLE

Name and location of court which entered the judgment of
conviction under attack Secôr.c5u3tp b\34rt- Cca-7S1cur-- I2ei Ny kr or fiOLi

Date of judgment of conviction QC.cber 7-2.ocf
Case number CRcy- 3c cjtp-y

Length of sentence JFtS L4-t ftisc jbrcC

If sentence is death state any date whichuponexecution is scheduled N/A

Are you presently serving sentence for conviction
other than the conviction under attack in this motion

Yes No

If yes list crime case number and sentence being
served at this time

Nature of offense involved in conviction being challenged

Pro rnoO of Scun Per-i of

ii IA rUcvu fl_. 3J\JI I.L rvcl

200 TSD Ct

1Z a\-kg.r CA

Name of
person who wrote this

complaint if not Plaintiff

PETITION

Page Number_______



What was your plea check one

Not guilty
Guilty
Guilty but mentally ill

ci Nob contendere

If you entered plea of guilty or guilty but mentally ill
to one count of an indictment or information and plea of not
guilty to another count of an indictment or information or if
plea of guilty or guilty but mentally ill was negotiated give
details F44icr.cT f3e f- 4i tkC PC.CtO ChQrBt
f3t4t ft-cc Ct at sr_fgr Sn1ervCn. SLci4e ar3 ct
to /s.Sr -1O1Q SULA ePdIa .y oc JNC act 73p

10 If you were found guilty or guilty but mentally ill after
plea of not guilty was the finding made by check one

10

Jury Judge without jury
11

12

11 Did you testify at the trial Yes No

12 Did you appeal from the judgment of conviction

Yes No

13 If you did appeal answer the following
Is Name of court NCJc4c Suri-crc .c

Case number qr citation Dot PaO/2
16 Cc Result 3cdsnc..n fl1-CrI4rO

ci Date of result Puus4- 10 20/0
17 Attach copy of ordef or decision if available

18 14 If you did not appeal explain briefly why you did not
dfn U4cCc

19

20 15 Other than direct appeal from the judgment of conviction
and sentence have you previously filed any petitions

21 applications or motions with respect to this judgment in any
court state or federal Yes ./ No

22

16 If your answer to No 15 was yes give the following23 information

24
Name of court iL.jir

25
Nature of proceeding e4rior.cr Rcd

26
N\o7or For fodRr Je7o zcjz

ipiggdT 5t f34I jTh9t
28

eNumbc



-- .--.--- --.----. .-. ____________-I

Did you receive an evidentiary hearing on your
petition application or motion Yes No

Result

Date of result

If known citations of any written opinion or
date of orders entered pursuant to such result

give the
As to any second petition application or motion

same information

Name of court tiJA

Nature of proceeding N/

Grounds xaised

petition

date of

Did you receive an evidentiary hearing on your
application or motion Yes No P/A

Result

Date of result

If known citations of any written opinion or
rders entered pursuant to such result

As to any third or subsequent additional applicationE
or motions give the same information as above list them on
separate sheet and attach

Cd Did you appeal to the highest state or federal court
having jurisdiction the result or action taken on any petition
application or motion

First petitionapplication or motion
Yes No

Citation or date of decision

25

26

27

28 motions Yes

Second petition application or motion
Yes No

._Ci.tat.noxagnf decision

Third or subequent petitions applications or
No

_____________
Page Number

________

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24
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Citation or date of decision _________________

If you did not appeal from the adverse action on any
petition application or motion explain briefly why you did
not You must relate specific facts in response to this

-question Your response may be included on paper which is 1/2
by 11 inches attached to the petition Your response may not

.exceed five handwritten or typewritten pages in length

Ve39oS Is eCessqr ese 7ces/S
cy

10

11

12

13

ft

IS

19

20

21

22

23

24

25

26

27

28

Page Number ______



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

15 Other than direct appeal from the judgment of convictionand sentence have you previously filed any petitions
applications or motions with respect to this judgment in any
court state or federal Yes No

16 If your answer to No 15 was yes give the following
information

Name of court
sftf C0

dept eCr-e -I-he 14c4 LMct S13icL
Nature of proceeding/

Mo4-c MjeiiOealioi

ffeLt

Grounds raised

/0h1 ZCiJ

MCCAFFREYS JUDGMENT SHOULD BE VACATED AND

HIS CASE REMANDED FOR RE-SENETNCING BECAUSE THE

COURT ERRED IN CONSIDERING MATERIALLY UNTRUE

ASSUMPTIONS OR MISTAKES AT SENTENCING WHICH

WORKED TO HIS EXTREME DETRIMENT

THESE ERRORS RESULTED IN CUMULATIVE CONSTFtUTIONAL

DUE PROCESS VIOLATIONS OF THE NEVADA

CONSTITUTION Article Sec AND THE FOURTEENTH

AMENDMENT BASED ON THE FOLLOWING GROUNDS

GROUND

THE COURT APPOINTED PSYCHOLOGIST SUBMITTED PSYCHOSEXUAL

EVALUATION PRIOR TO SENTENCING THAT FALSELY CHARACTERIZED

MCCAFFREYS STATEMENTS WHICH WERE TAKEN OUT OF CONTEXT

THAT MCCAFFREY BELIEVED THERE WERE NO VICTIMS

AT SENTENCING THE STATE PROSECUTOR ARGUED FOR LIFE SENTENCE

INSTEAD OF PROBATION BASED ON THESE MATERIALLY UNTRUE STATEMENTS

ADDITIONALLY THE DIVISION OF PAROLE AND PROBATION MISSTATED

THAT MCCAFFREY BELIEVED THERE WERE NO VICTIMS AND THAT HE HAD

NO EMPATHY FOR THEM

II MCCAFFREY SHOULD BE RE-SENTENCED AND HIS JUDGMENT
VACATED BECAUSE THE SENTENCING COURT CONSIDERED
MATERIALLY UNTRUE FACTS ABOUT MCCAFFREYS PARTICIPATION
IN THE INSTANT OFFENSE

III MCCAFFREY SHOULD BE RE-SENTENCED AND HIS JUDGMENT
VACATED BECAUSE THE SENTENCING COURT CONSIDERED
MATERIALLY UNTRUE FACTS ABOUT THE AMOUNT OF PHOTO-
GRAPHS AND VIDEOS ON HIS COMPUTER

Page Number ____



...- ..

IV MCCAFFREY JUDGMENT SHOULDBE VACATED AND HESHOULD BE RE-SENTENCED BECAUSE THE COURT CONSIDEREDMATERIALLY UNTRUE FACTS THAT MCCAFFREY REFUSED TO TAKERESPONSIBALLY FOR THE OFFENSE

MCCAFFREY JUDGMENT SHOULD BE VACATED
AND HE SHOULD BE RE-SENTENCED BECAUSE
THE COURT CONSIDERED MATERIALLY UNTRUE
AND CONFLICTING FACTS ABOUT HIS FAMILY

VI MCCAFFREY SHOULD BE RE-SENTENCED ANDHIS JUDGMENT VACATED BECAUSE THESENTENCING COURT CONSIDERED MATERIALLYUNTRUE FACTS ABOUT MCCAFFREY PERSONAL
RELATIONSHIPS

VII MCCAFFREYS SENTENCE SHOULD BE VACATEDAND HE SHOULD BE RE-SENTENCED BECAUSE
THE COURT CONSIDERED MATERIALLY UNTRUE
STATEMENTS THAT MCCAFFREY HAD ADMITrED
TO FILMING CHILDREN AT PARTY

II

VIII MCCAFFREY CONVICTION SHOULD BE VACATED12 AND HE SHOULD BE RE-SENTENCED BECAUSE THECOURT CONSIDERED MATERIALLY UNTRUE STATEMENTS13
ABOUT HOW MUCH THERAPHY MCCAFFREY WOULD
RECEIVE WHILE INCARCERATED VERSUS PROBATION IF
IT WERE GRANTED

IX MCCAFFREY CONVICTION IS IN VALID AND HIS JUDGMENTSHOULD BE REVERSED BECAUSE THE COURT CONSIDERED
16

MATERIALLY UNTRUE FACTS ABOUT THE DEFINITION OF
17 PROMOTION WHICH WAS AN ELEMENT OF THE OFFENSEAND WORKED TO HIS EXTREME DETRIMENT HURTING HISig CHANCES AT PROBATION

j9 MCCAFFREY SENTENCE IS INVALID AND HIS JUDGMENTIN THIS CASE SHOULD BE VACATED BECAUSE OF20 CUMULATIVE DUE PROCESS ERRORS IN VIOLATION OF THENEVADA STATE AND UNITED STATES CONSTITUTIONS21

22

The P1 Ses
23

24

Prcioko4 cm4 It kctvt oowkJ cccvvcJ drqc4-
25

fr CJiaeiv9e duiPct-e4- 9raan4S
26

obiqi -4ber reueç Oawvsei did vcf3applerie.v
27 -the 94 aJ4 CthQCjQnjI 11it ase ijAetv

28 fefi/tower eczrc/e4 5ee r1cr rJftzz
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17 Has any ground being raised in this petition been

previously presented to this or any other court by way of

petition for habeas corpus motion application or any other

postconviction proceeding If so identify fJ
Which of the grounds is the same NOr4E

The proceedings in which these grounds were raised

Briefly explain why you are again raising these

-grounds You must relate specific facts in response to this

question Your response may be included on paper which is 1/2
10

-by 11 inches attached to the petition Your response may not
exceed five handwritten or typewritten pages in length

1cit cc qx-cuJs hqvt becr.j Pvevtocciy
13

qy felrka1v lbt /47ba2s órftS ifcbo

15

ctfpj orciV Q14er f63CCNVCIJ 1u

16

17

18

19

20

21

22

23

24

25

26

27

28
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is If any of the grounds listed in Nos 23a Cc and

or listed on any additional pages you have attached were

not previously presented in any other court state or federal

list briefly what grounds were not so presented and give your
reasons for not presenting them You must relate specific facts

in response to this question Your response may be included on

paper which is 1/2 by 11 inches attached to the petition Your

response may not exceed five handwritten or typewritten pages in

length
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19 Are you filing this petition more than year following
the filing of the judgment of conviction or the filing of
decision oh direct appeal If so state briefly the reasons for
the delay You must relate specific facts in response to this
question Your response may be included on paper which is 1/2
by 11 inches attached to the petition Your response may not
exceed five handwritten or typewritten pages in length
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20 Doiyou have any petition
court either state or federal

Yes

If yes state what court and the case number

21 Give the name of each attorney who represented you in the
proceeding resulting in your conviction and on direct appeal

or appeal now pending in any
as to the judgment under attackS

5ectni SIfl rcoU Wasfioe co P.O Tvsal CouAJse1

5a Yeesc ftN2 Wuskoc- Oo tbti Po f/ppeiiak CauneSeI

Mary t..ocj kiitsoj./ 4-iv-fr aavtl 9pp01-vkcJ QQfTc/I

et LcivcdciJ Ojuns.U10

11

12

14

15

16

17

18

19

20

21

22

23

24

25

26

Wir MtLczccrrY eroter fltrsow1 ftVsIvn.iefi/-ic/

22 Do you have any future sentences to serve after you
complete the sentence imposed by the judgment under attack

Yes No

If yes specify where and when it is to be served if you
know
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INTRODUCTION

The case stems from an investigation of the Crimes Against Children Unit from th

Washoe County Sheriffs office Also working with the Sheriffs Office was the Internel

Crimes Against Children ICAC Task Force Further the Federal Bureau of Invesfigation1

Innocent Images Task Force Detective Carry was the lead investigator Detective

Carry worked with the FBI and the Nevada Attorney General on this Task Force tc

investigate Child Pornography on the internet See Exhibit P.2 Id Para

On April 7th 2009 Detective Carry identified the I.P address of suspected persor

who was involved with Child Pornography id P.3 Para

II After writing down the I.P address Detective Carry contacted Moudine Armstrong

12 Paralegal with Law Enforcement at Charter Communications in St Louis MO She wa
13

able to provide Detective Carry with the physical address associated with that specific

14
l.P address Charter Communications responded to an Adminisfrative Subpoena

received from the task force See Exhibit P.3 Para and Exhibit EN

16

On April 16th 2009 Ms Armstrong sent Detective Carry the home address of Williari

MCCAFFREY the defendant in this case Exhibit

19
On June 9th 2009 Detective Carry downloaded child pornography video from

20 computer located atMcCaffreys address Exhibit P.3 id Para 1FN2

On June 10th 2009 at about 300 pm Detective Carry and other agents from thE

22
Task Force served search warrant at McCaffreys residence They were able tc

23
locate the computer in question and seized it During the search the agents anc

24

Detectives found both adult and child pornography on the computer
25

FNI The Administrative Subpoena has not yet been provided in Discovery from the State of
26 Nevada therefore is admitted by reference only

P12 This matter is in dispute as MCCAFFREY has always claimed that his computer was not set uç
27 to share Further Detective Carry did not say how he was able to enter said computer

28
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See Exhibit at approx Para Emphasis in Original

Based on the number of images and videos discovered on hard drives external

media and printed images they estimated the amount to possibly be between 5000CC

and 1000000 images and videos Id P.3 at parc Emphasis added McCaffrey

contends that most of the images found were legal adult images in nature and that the

number was deliberately exaggerated Not being computer savvy every time Mr

McCaffrey backed up his computer he inadvertently created redundant file of the

same images in multiple directories Therefore the exact number of images is highly

ID inaccurate and prejudicial

11
During the search Mr McCaffrey was interviewed by Investigaf or Ryan McDonald

12

of the Nevada Attorney Generals office At that time the other residents of th

13

household were also interviewed However no one else was found to be unde
14

suspicion or handcuffed There were no uniformed officers were at the scene i.e

15

16
beat officers The detectives from the Washoe County Sheriff were dressed in thel

17
identifiable vests Id P.3 at Paragraph 1OY

After the search was completed numerous items were seized pursuant to th

19 warrant See Exhibit

20 Detective Carry asked Mr McCaffrey if he was willing to come to the Sheriff

21
office for an interview McCaffrey was taken to the Sheriffs office located right next

22
the Washoe County Jail Detective Carry allowed him to ride in the front seat un

23

handcuffed and told him he was not under arrest Id P.3 at Para 2t
24

After arriving at the Sheriffs office Mr McCaffrey spoke with Police That statement
25

has been redacted from this introduction based on MirandatN3
26

27 3McCaffrey was not read his Miranda Rights

28
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STATEMENT OF THE CASE

On JuneO 2009 William McCaffrey was arrested and charged with One Couni

of Promotion of Sexual Performance of Minor Violation of NRS 200.720 and NRS

200.750 felony five Counts of Possession of Visual Presentation Depicting Sexua

Conduct of Persons under 16 Years of Age Violation of NRS 200.730 felony.FN4

On June 12th 2009 the court reviewed and found Probable Cause See Exhibit

McCaffrey was not arraigned pursuant to NRS 171.196 on the charges His nexi

appearance was on June 15th 2009 There was not Stipulated Continuance because

10
the Public Defenders Office hod not yet been assigned

On June 15Th 2009 Mr McCaffrey was arraigned on the Declaration of Probable

12

Cause See Exhibit Later that day the Format Complaint was filed with the Charges
13

Counts VI See Exhibit 6j The arraignment was rescheduled June
14

IS

On June 16th 2009 McCaffrey appeared in Justice Court advised of his rights and

16
of the charges Mr McCaffrey requested Public Defender Sean Sullivan Esq was

17 appointed as counsel for him and Preliminary Hearing was set for July 151.2009 at 1030

18 am

19 On July 2009 at 1030 am Mr McCaffrey met his attorney He signed Waiver

20
of the Preliminary Examination Exhibit 71N5

21

On July 13th 2009 the State Amended the Original Complaint filed on June

22

15th See Exhibit and charged McCaffrey with an Original Information with One
23

24

Count of Promotion of Sexual Performance of Minor years of age or olden

25
FN4 One of the charges stems from images and videos of female children the Promotion Charge

26 and the other counts were from videos only

The Waiver had Plea negotiations written on it Counts II- VI were to be dismissed and the

27 D.A would agree to reduce the Clients bail to $25000 All of the additional language is

inappropriate for this document and confused MCCAFFREY
28
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violation of NRS 200.720 and NRS 200.750 felony Exhibit

Pursuant to Plea Agreement McCaffrey pled guilty to the Promotion Charge

exchange for his Plea the State was free to present Arguments facts and/or witnesse

at sentencing in support of the Plea Agreement See Exhibit P.3 at 22-25 The Stat

agreed not to file additional charges resulting from the arrest in this case as to th

Possession of Visual Depictions in Violation of NRS 200.730 See Guilty Plea Agreement

Exhibit Paragraph

The Guilty Plea Memorandum also provided that Mr McCaffrey would be eligible fo

10 probation if psychosexual evaluation. ..certifies that he does not represent high ris

to re-offend Id at P.6 Emphasis added

12

On September 18Th 2009 McCaffrey was given psychosexual evaluation

13

Steven Ing M.A. M.F.T He passed the evaluation and was certified with Sonar ratin

14

as High Moderate and with Static 99 rating as low

In preparation for sentencing McCaffrey was also inteMewed by Heidi Poe fro

17
the Nevada Division of Parole and Probation For various reasons set forth in this Motio

18
Parole and Probation did not recommend that he receive probation

On October 7th 2009 the District Court held the sentencing hearing Mr McCaffre

20 was eligible for probation and his counsel argued for probation In support

probation Mr Sullivan submitted testimony of Mr McCaffreys lack of criminal history

22
the exact nature of his offense his character and long employment history and th

23

strong family support system

24

The same family support system that was in place and would be in place during th
25

26
probation period and continue during his lifetime Exhibitl4 At sentencing Mr

27
McCaffreys brother Kevin McCaffrey spoke in favor of his brother and in support of

28
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granting probation stating that he was not only prepared to help his brother

monitoring and supervising his behavior but supporting him through the rehabilitatior

process In addition the Court received character letters in support of Mr McCaffrey

The State argued for sentence of life with the possibility of parole after year

noting that although probation as the State argued was not warranted anc

appropriate in this case because sometimes when people do things that they do it

so offensive it is so heinous that it deserves prison Exhibit 14 Id P.18 LL 1-3

Ms Heidi Poe from Parole and Probation testified to the Court that they would no

tO recommend probation for McCaffrey.6

II Judge Koasch acknowledged the positive arguments Counsel made in support

12
Mr MCCAFFREY and engaged Mr McCaffreys brother Kevin in positive dialogue --

13

quoting from letter he submitted

14

He even acknowledged all the good and positive things that Mr McCaffrey hac
15

going for him that would ensure compliance with period of probation and ultimatel16

17
lifetime supervision Exhibit 14 id P.14 at 6-13

18
Finally Mr McCaffrey addressed the Court regarding the question over his writter

19 answer that there was no victim .he misunderstood what the and questior

20 was Exhibit 14 Id P.21 at 1013 Emphasis added

Mr Mccaffrey argued that he understood the term victim as used by Mr Ing tc

22
indicate physical victim person or persons he himself had intimate contact with

23

was context error not an admission In court McCaffrey stated that he understood th
24

far reaching implications of this offense and that there were actual victims Mr
25

26
Mccaffrey completely and sincerely apologized to the victims of pornography

27
Additional comments will be provided in the Arguments contained in this Petition

28
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He also apologized to his family P.21 at LL 1820YM6

Judge Kosach after hearing from the Defendant and without commenting on

probation as sentencing option simply sentenced Mr Mccaffrey to $25

administrative assessment fee $150 DNA testing fee $950 psychosexual evaluation

fee $2.000 attorneys fee Further Nevada State Prison with parole eligibility after

minimum of five years has been served One hundred eight days credit for time

served Page 22 at lines 4-8

McCaffrey filed Notice of Appeal John Reese Petty Chief Deputy Public

10
Defender represented McCaffrey at that hearaing The issue on appeal was that The

District Court abused its discretion by failing to articulate the basis for its decision not to

12

suspend the sentence and place Appellant sic McCaffreyj on probation See Exhibit

13

22 Supreme Court No 54873
14

IS

The State replied to the opening brief and maintained their argument in Silks vs

State 92 NEV 91 545 P.2d 1159 1976 in that the sentence imposed was in the range

17 allowable for the offense The State argued the sentence did not rest on the suspect or

18 highly impalpable evidence

19 The State continued commenting on silent record that the sentence imposed is

20
in keeping with the District Judges perception of Appellants just desserts

his prospects for rehabilitation and the facts of this case See Exhibit 19 P.2 12-14

22

The Supreme Court concluded that McCaffreys contentions were without merit Ex

23

22 P.1 Further the Appellant did not object or ask the District Court to explain its

24

25
decision therefore he is not entitled to relief absent demonstration of plain error

26
Green vs State 119 Nev 542 545 80 P.3d 93 95 2003 also NRS 178.602 The Appellant

27 did not identify any controlling authority that requires the District Court to further explain

28

23
Page Number _________



.------ -.- .-...------.-- .- .-......-.- .....-..- ....

its sentencing decision in this case

Secondly the District Court imposed lawful sentence pursuant to NRS 200.720

and NRS 200.750 and Appellant has not demonstrated that the District Court

considered impalpable or highly suspect evidence in imposing that sentence FN7

Having determined that no relief is warranted the Nevada Supreme Court affirmed the

sentence imposed on MCCAFFREY See Exhibit 22 Sup Ct No 54873 and the Remittitur

August 10th 2010 See Exhibit 23

_________________________
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POINTS AND AUrHOprrJa

NRS 343242 provides that post-conviction petition for writ ofhabeas corpus

Is not substitute for and does not affect any remedies which are incident to

the proceedings in the trial court or the remedy of direct review of the sentence or

conviction

Comprehends and takes the place of all other common-law statutory or other

remedies which have been available for challenging the validity of the conviction

or sentence and must be used exclusively in place of them
Is the only remedy available to an incarcerated person to challenge the

computation of time that he has served pursuant to ajudgment of conviction

The Sixth Amendment to the United States Constitution guarantees to every criminal

defendant right to the effective assistance of counsel See Strickland Washington 466 U.S

668 1984 Warden Lyons 100 Nev 430 683 P.2d 504 1984 Normally to state claim of

ineffective assistance of counsel sufficient to invalidate judgment of conviction petitioner

must satisfy two-prong test he must demonstrate that counsels performance was deficient an

tat the deficiency prejudiced him Strickland 466 U.S at 687
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POINTS MU AUThORITIES

THE LAW

Under Strickland to prevail on claim of ineffective assistance of trial counsel

defendant must establish two elements that counsel provided deficient performance and

that the deficient performance prejudiced the defense Establishment of deficient

performance requires showing that counsels performance fell below an objective standard

of reasonableness To satisfy the second element defendant must demonstrate prejudice

by showing reasonable probability that but for counsels errors the result of the trial

would have been different Kirksey State 112 Nev 980 at 987 923 P.2d 1102 at 1107

10

1996
11

Even though the Kirksey case was decided in 1996 itis routinely cited by the Nevada

12

Supreme Court Strickiandv Washington 466 U.S 668 1984
13

The petitioner must demonstrate the underlying thcts by preponderance of the

14

evidence Means State 120 Nev 1001 1012 103 P.3d 2533 2004
15

The Nevada Supreme Court has long recognized petitioners right to

16

postconviction evidential hearing when the petitioner asserts claims supported by specific

17

factual allegations not belied by the record that if true would entitle him to relief Mann

18

State 118 Nev 35135446 P.3d 1228 1230 2002 cited recently in Berry State 131

Nev Adv op 96 decided December 242-15 The Mann standard is in place at this point in

20
time See also see Hargrove State 100 Nev 498 503 686 P.2d 222 225 1984 for this

21
longstanding principle

22
In the context of appellate counsel this means that an attorney is not ineffective for

23
omitting particular claimeven claim supported by existing lawto focus on claims

24 with better chance of success Jones Barnes 463 U.S 745 751-52 1983 Experienced

25
advocates since time beyond memoiy have emphasized the importance of winnowing out

26 weaker arguments on appeal and focusing on one central issue if possible or at most on

27 few key issues Ford State Nev 850 853 784 P.2d 951 953 1989 recognizing

28 that appellate counsel is most effective when she does not raise every conceivable issue on
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appeal Generally only when ignored issues are clearly stronger than those presented will

the presumption of effective assistance of counsel be overcome Smith Robbins 528 U.S

259 288 2000 quoting Gray Greer 800 F.2d 644 646 7th Cit 1986 Mayo

Henderson 13 F.3d 528 533 2d Cir 1994 petitioner may establish constitutionally

inadequate performance if he shows that counsel omitted significant and obvious issues

while pursuing issues that were clearly and significantly weaker.

In this case Petitioner alleges that both trial and appellate counsel were ineffective

under the Strickland standard and the 141h Amendments to the United States

constitution

10

hearing is not required if factual allegations are belied by the record claim is

belied when it is contradicted or proven to be false by the record as it existed at the time

the12
claim was made Mann at 118 Nev at 35446 R3d 1230

13

14 It is well settled that the right to the effective assistance of counsel applies to certain steps
before trial The Sixth Amendment guarantees defendant the right to have counsel present at

15
all critical stages of the criminal proceedings Montejo Louisiana 556 U.S 778 786 129

16
Ct 2079 173 Ed 2d 955 2009 quoting United States Wade 388 U.S 218 227-228 87

Ct 1926 18 Ed 2d 1149 1967 Critical stages include arraignments postindictment
17

intcrrogations-postindictmcnt lincups and thc cntiy of guilty plca 5cc hamilton Mabama
18 368 U.S 52 82 Ct 1577 Ed 2d 114 1961 arraignment Massiah United States 377

U.S 201 84 Ct 1199 12 Ed 2d 246 1964 @ostthdictment interrogation Wade supra

postindictment lineup Argersinger Hamlin 407 U.S 25 92 Ct 2006 32 Ed 2d 530

20 1972 guilty plea

21 With respect to the right to effective counsel in plea negotiations proper beginning point is

to discuss two cases from this Court considering the role of counsel in advising client about

22
plea offer and an ensuing guilty plea Hill Lockhart 474 U.S 52 106 Ct 366 88 Ed 2d

23
203 1985 and Padilla Kentucky 559 U.S._ 130 Ct 1473 176 Ed 2d 284 2010

24
Hill established that claims of ineffective assistance of counsel in the plea bargain context

are governed by the two-part test set forth in Strickland See Hill supra at 57 106 Ct 366 88

25 In Hill the decision turned on the second part of the Strickland test There defendant who

26
had entered guilty plea claimed his counsel had misinformed him of the amount of time he

would have to serve before he became eligible for parole But the defendant had not alleged that

27 even if adequate advice and assistance had been given he would have elected to plead not guilty

and proceed to trial Thus the Court found that no prejudice from the inadequate advice had been

28
shown or alleged Hill supra at 60 106 Ct 366 88 Ed 2d 203____--------______
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12

To establish prejudice from deficient performance of counsel defendant must show that

there is reasonable probability that but for counsels unprofessional errors the result of the

proceeding would have been different In the context of pleas defendant must show the

outcome of the plea process would have been different with competent advice Kennedy
joined by Ginsburg Breyer Sotomayor and Kagan JJ

The benchmark for judging any claim of ineffectiveness of counsel must be whether

counsels conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied on as having produced just result The goal ofajust result is not divorced from

the reliability of conviction Kennedy joined by Ginsburg Breyer Sotomayor and Kagan

10 The fact that defendant is guilty does not mean he was not entitled by the Sixth

Amendment to effective assistance or that he suffered no prejudice from his attorneys deficient

performance during plea bargaining Kennedy joined by Ginsburg Breyer Sotomayor and

Kagan JJ
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_23 State concisely every ground on which you claim that you
are being held unlawfully Summarize briefly the facts
supporting each ground If necessary you may attach pages
stating additional grounds and facts supporting same

GROJJND1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1Z

Tile PETITIONER W1t5 OErsnEO 1313 RIGWTTO THE

EFFECAkVa ftsssmNte OF CCU1VSSL As GLIAItAPJTEEJJ

ThE ODT/1 fThENOMfVV CF TilE UrJITEO 3rATELS

OJST7TuflorJ /150 f3erIcl- SEc. 21 CE THE

NEVADA 57rE CO J3fl rZA rio ii

Supporting FACTS

3M Othober c7Th 2-ooR e4ftow4r kJisarn

McCxfEr.ey CcjCS sej4n.iccd ur3ucm4- eq Q3r1ffrAJ

see ExAb10 Promoo Sexual

Performet aFa piMior over VI T\tcaF-eyS Cxjw..se1

Quf ubIQL 15e4iic3er Seqtv Sq/I vQni ajdrtsseci 4k

C.ouv4 YCarrhMS I/It OPPeise thi 113 cse /-ic descimbed

4t .JeXs cc Hie Ie jJE.5cI/qJ/ç Qr%eA v1r

fl1tEq--ey beeonit AJVQVed /n.rRe

Of42eiSe 11t arA7SLnaci4hcfrbc hecd
ProsecaJt

lid

4erccJ jrQjo

28

/tf5cf -Ptbov

27

eyurQ 1o inc Acnr1tJ L.3C -FJU- Lxewrcp

\ocs Uac cctf 0c Qr

-J

Page Number



Mr Sean SuJIvcmj 3cdezj /c our4mt

Your Honor the first issue want to address with this Court
is the Plea itself and the charge itself Promotion of Sexual
Performance of Minor Myself and Mr Barker we entered
into this Plea Negotiation This is what we would consider

legal fiction in light of the childrens on some of the videos

and/or photos Ex 14 P.3 15-20

In addition your Honor the Promotion Charge is what
really want to key in on because when one hears Pro
motion of Sexual Performance one thinks my client was
afually engaged in filming or producing or just being
involved with touching or filming live children And want to

disabuse anyone of that notion My client simply download
ed numerous videos and/or photos child pornography from

the internet up to million according to Detective Dennis
11 Carrys report was found on his computer There was also

some hard copy evidence found in my clients room
12

Ex 14 P.3 21-24 P.4 1-6

13

But at no point in time did my client ever talk to any of

14 these children or engage in making these movies or mak
ing these photographs This was stuff that he simply cap

IS tured on the internet and downbaded to his computer

16

Emphasis added id P.4 7-10

17
Now Your Honor may be asking yourself Well why did

he plead to Promotion of Sexual Performance of

is Minor What is that charge P.4 11-13

19 The definition of promotion pursuant to statute

MRS 200.720 200.750 element is applicable when
anyone either shares this type of information over the

internet or it could have been shared over the internet

Emphasis added
22

23

24 FNI McCaney strongly dsagrees with Counsels argument on the of the intent requirement of the Statutes

25

26

27

28

Page Number ______



And the way my client had captured these images in

those still photographs from the Internet was put into

file sharing program unbeknownst to my client My
client didnt realize he was using LimeWire He didnt

realize he had it categorized into for or five separate
folders but he didnt realize that one of the folders

could have been shared with other persons on the inter

net To my knowledge there is no evidence that my
client actively engaged in sharing these photos or

videos with anyone over the intemet

Quite frankly It was Detective Dennis Carry who was
able because of his computer savvy skills Detective

Dennis Carry was able to get online and get into my
clients files Thats how he retrieved the photos and

10
or videos in question P.4 18-14 P.5 at 1-7 Emphasis
added2 See also P.5 at 9-15 for same Argument

11

12 fl o..3rter.eJ uNconjstcfl..a Q/J vS

13 jItEcL otvt of Jht rqjreJ e/eniejs Cr
14 Yvlcnte Is fl7Lcs1g15 ran- 9Iie afl OP-Eeust Tht

54c4e c4as veurtcJ -Jo frovcj-he q.-

16 /fl14Or -%e OfPeIVSe ciud erc kids

h4rMer f1ert /s No uexts 4o

18 u4Jder i-tjiQS 2cc 72Q 2Oc 7so
19 S1c4c 4io5 ve2ui-edh f-cve4

20 Srps-y PA4- ocuvsej exôoscd 1lr YThJ1af-re
21 4c LCa 5etJie ir

cz Cxrne /ie Wver
22 Cmmc1eJ fVlcjr-ccjver /tare Severe
23 cciveurwrS iie ttecier S6icLt/ci hauc-ocJ1 77i

24 1ejory -oriy aa d1l2rc diase crobo//cu
25 XAf arncd oP /J1e Spni/evict

26 -txe 7k okrEoui
27

jismssecj Me JJar5Qvnj CQrrted/UO /rk Srv/ehvtMtdS

FN2 McCatfrey disputes that ANY of he files wet set up to sha ttwougt his lirnewire Further he does not know Inor does anyone how Detecltv

28
Caty accessed his computer as Ca.ry was not ced to testity ever
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US tOrJsY/rUr/0tV1 ñe77ae1SCc QETE
/Jg-v1qoA Cc rjst tcnoei

Supporting FACTS

fl 5ktci5 Me Prosezkr commezA ôtj

JlQr9tS aNd scjea
Now he also made point to say he didnt know that his

__________computer was configured the way it was What Mr
MCCAFFREY admitted to...Dr Ing was that he downloaded

__________that limeWire sofiware Its Peer-to-Peer software which

means that my computer can talk to your computer His

___________
computer was essentially set up as file serverYN3

That doesnt happen by downloading pornography
That happens because somebody downloads LimeWire

and configures it such so that all of his pedophile friends

can know and see and do whatever they want on his

computer because hes got million images

They go out and they look at his stuff He can go out

and look at their stuff Then they swap it back and forth

Essentially his computer was file server that was being

used by other people VFN3 Id P.16 LL 8-21

Dennis Carry didnt have to do anything special to go
in and look at the porn that was on his computer be

_________ cause he downloaded the software that made it _______
accessibIe.FN2I Argument P.16 22-24

FN3 McCattreys computer was NOT setup as tile selver The LlrneWfre soitwore was instated so that MCCAFFREY could View other Peoples ks
but not shore his own No Police or psycholo9icol report ever stated he hod configured his computer as file server

Liz
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He also admitted to the detectives that as part of some
function he has done that he has been he has been photo-
graphing or filming children in our area And he admits to
the detective that where he is focusing his cameras theyre
not naked theyre not doing sex acts or sexual portrayals
but as he is filming hem its the areas that apparently excite
him He admits that those films of the children here while

they are not child pornography were done because of his

obsession with children sexual interests in children See
i.o.p P.17 at 2-1O.-

That doesnt happen by accident Judge Emphasis
addedP.16-7 LL248VM2Jffl3

t5ei Ms flme bc
ii rta GqniSCI Q4 %Crosectkaiu 31ceA

12
vSfjrae

13 McCaffreys defense counsel and the Prosecutor pointed on inaccurate picture

14 him There was no evidence that McCaffreys computer acted as file server

15 No computer expert testimony was offered substantiate that allegation Nor

16 Detecfive Carry called by either side to corroborate what the attorneys reported to

Court

18

The attorneys statements about Lime Wire are untrue person can use
19

20
Lime Wire and configure it NOT to share McCaffrey is not that computer savvy and as

21
such did not set up his computer to share It is possible for person to download this

22 sofiware and choose to look at other peoples files and not set to share The way thi

23 program works one does not even need to have files of his own The records do

24

specify or indicate how Detective Carry was able to obtain McCaffreys files at all

25

26

27

FN4 This comment was misleading and out of context and the statement was actually made by Oetectrve Denri Cony as leading question
28 Stt Page 24-25
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Tine- Pmsecaci by Ihe j%U fZOCS aI
rMtloc-ey hcI ucf oAnHM 4c 4-atCIvj j4farc o4
jdG-etI 6- -f//v5 el cu- all fIcver 14 Jntttet/ec/

The Pre-sentence Report it indicated that

The defendant admitted to filming children at party..
Exhibit 12 P.5 at Para

At sentencing the Prosecutor made incorrect comments about McCaffrey He
stated

10 Mr Barker

ii He also admitted to the detectives that as part of some
function he has done that he has been photographing or

12
filming children in our area And he admits to the detectives
that where he is focusing his cameras theyre not naked13

theyre not doing acts or sexual portrayals bur as he is film

ming them its the area that apparently excite him He
admits that those films of the children here while theyre

not child pornography were inappropriately done because
16 of his obsession with children sexual interest in children

Exhibit 14 P.17 at 2-10
17

18
To the contrary the police interview provided the following colloquy between

19
Detective Dennis Carry and McCaffrey

20 So are we gonna see that in your photos I..

think were gonna see that somewhatju..
And havent looked at em just experience

22 Photos Ive taken

23
Yeah

No havent taken any photos of kids like that
24

So nothing at pool or of. .of kids at the pool or..
25

Correct

26

27

28

Page Number
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.Uh .Wild Island or whatever its called

Right

Nothing like that

No

Kids on trampolines

Right

Okay so theres nothing were gonna find that

you...you took

Right

That would be concerning to us

10 Right

Okay you.. you look like..

Photos..

12

You know there may have been a...o time where
13 video ..videotaping a. large area and if uh..

uh zoomed in on kid Emphasis added
14

Okay

But thats it

16
Like an map .what would we say inappropriate

17 I.. would suppose yes

18 Okay anything nu.. anything with nudity

19
No

Okay
20

No it would be in public
21 See Exhibit PP 24-25

Jaxaposed
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Detective Carry never charged McCaffrey with the video and as of this momeni

no one has ever seen the video except Mr McCaffrey The vague descnption of the

contents of the video spawned its way somehow info McCaffrey admitted filming

children That egregious allegation from the Prosecutor is totally without evidenliary

support

Barkers statement paints clear and convincing picture of impalpable and

highly suspect evidence The statement by Mr McCaffrey fhat he supposed yes

simply meant because he had been arrested for having pictures of children on hi

computer In hindsight taping any child may have been inappropriate given fh

present circumstances
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THE SENTENCING HEARING

On October 2009 Sean Sullivan McCaffreys counsel made the followin

statement to the Court

Your Honor the first issue want to address with this

Court is the Plea itself and the charge itself Promotion
of Sexual Performance of minor Myself and Mr
Barker we entered into Plea negotiation This is what
we would consider legal fiction in light of the childrens

ages on some of the videos and/or photos
Exhibit 14 P.3 at 15-20

10

The Courts attention was focused on the age of the children
ii

12
In addition Your Honor the Promotion Charge is what
really want to key in on because when one hears Promotion

13 of Sexual Performance1 one thinks my client was actually

engaged in filming or producing or just being involved with
14 touching or filming live children ID 3-4

15 And want to disabuse sic rid anyone of that notion My
16

client simply downloaded numerous videos and/or photos
child pornography from the internet see NRS 200.730 up

17 to million according to Detective Dennis Carrys report

was found on his computer There was also some hard copy
IS evidence found in my clients room ID P.4 at 2-6

But at no point in time did my client ever talk to any of these

20 children or engage in making theses movies or making these

photographs This stuff was that he simply captured on the
21 internet and downloaded to his computer

22 Now Your Honor may be asking yourself Well why did he

23 MCCAFFREY plead to Promotion of Sexual Performance of

minor What is the charge P.4 at 7-13
24

25
The definition of Promotion pursuant to Statutes NRS 200.720
and NRS 200.750 the Promotion element is applicable when

26 anyone either shares this type of information over the internet

27 or it could have been shared over the internet

28
Emphasis added P.4 at 14-17
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ARGUMENT

The true definition of Promotion identified as promote is codified in NRS 200.700

-2 which provides that

Promote1 means to produce direct procure manufacture
sell give lend publish distribute exhibit advertise or possess

.4
for the purpose of distribution

The legal definition of Promote coupled with Mr Sullivans statement of the

definition that one who shares this type of information. .or -could have been shared

over the Internet is negated by NRS 200.700

10 Having declared this information to the court Sullivan went on to say

II And the way that my client captured these images from the

Internet it was put into file-sharing software program un
12

beknownst to my client My client didnt realize he was using

13
LimeWire He didnt realize had it categorized into four or

five separate folders but didnt realize that one of the folders

14 could have shared with other persons on the internet To my
knowledge there is no evidence that my client actively engage

15 ed in sharing these photos or videos with anyone over the inter

net Emphasis added ID 4-5
Jo

17
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_____ lbe e4to t.43 dtctrecL pU 1A14-mcLiIOv\J

c1U- QAJ Cow foP frOtfl-hC1AJ Pexua/ Per-Arfl1Ch

0P4frltnfOW 1\JRS 2IX7.Q VeaJS

200.720 Promotion of sexual performance of minor unlawfuL

person who knowingly promotes performance of minor

Where the minor engages in or simulates or assists others to engage in or simulate

sexual conduct or

Where the minor is the subject of sexual portrayal

is guilty of category felony and shall be punished as provided in NRS 200.750

10 HISTORY
1983 p.814 1995 ch 389 951 1995 ch 443 76388 pp 11% 1337

12

77se dC-.-JCNS 44af apply -Jo MiIs .sfcrlue QCC
13

Ne-s zco7cJo c1i11/db rrxJs
14

200.700 Definitions

16

17

As used in NRS 200.700 to 200.760 inclusive unless the context otherwise requires

Performance means any play film photograph computer-generated image

electronic representation dance or other visual presentation

19

Promote means to produce direct procure manufacture sell give lend publish

20 distribute exhibit advertise or possess for the purpose of distribution

21 Sexual conduct means sexual intercourse lewd exhibition of the genitals fellatio

22
cunnilingus bestiality anal intercourse excretion sado-masochistic abuse masturbation or the

penetration of any part of persons body or of any object manipulated or inserted by person

23 into the genital or anal opening of the body of another

24 Sexual portrayal means the depiction of person in manner which appeals to the

prurient interest in sex and which does not have serious literary artistic political or scientific

25
value

HISTORY
1983 814 1995 cli 389 950 2009 ch 4712 p.2662

28
Page Nunber
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person punishable pursuant to NRS 200.710 or 200.720 shall be punished for category

felony by imprisonment in the state prison

If the minor is 14 years of age or older for life with the possibility of parole with

eligibility for parole beginning when minimum of years has been served and shall be further

punished by fine of not more than $100000

If the minor is less than 14 years of age fbr life with the possibility of parole with

eligibility for parole beginning when minimum of 10 years has been served and shall be further

punished by fine of not more than $100000

HISTORY
1983 815 1995 ch 443 78 1196 1997 ch 455 1721 2005 ch 507 30

2876

f.b\1
Nts 2cC7d10 hi
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4k jeuT
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reaJS

200.750 Penalties

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

200.740 Determination by court or jury of whether person was minor

For the purposes of NRS 200.710 to 200.737 inclusive to determine whether person was

minor the court or jury may

Inspect the person in question

View the performance

Consider the opinion of witness to the performance regarding the persorfs age

Consider the opinion of medical expert who viewed the performance or

Use any other method authorized by the rules of evidence at common law

HISTORY
1983 814 1995 ch 389 951 2011 ch 245 1062

Amendment Notes

The 2011 amendment effective July 2011 substituted 200.73T for 200.73 in the introductory

-language

Page L_____ -_____
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Produce verb dOss past produced pastparticiple produced present pa rticiple

producing 3rd person present singular produces
r.vti make something to make or create something

2.vti manufacture something to manufacture goods for sale

3.vt cause something to cause something to happen or arise

4.vti yield something to bring forth or bear something

5.vt offer something to present or show something

6.vt ARTS organize the making of something to organize and supervise the making of

something

7.vt GEOMETRY extend something in space to extend the length of line area of plane

figure or volume of solid

Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights

reserved

Direct di-rect rélct di rekt verb past direct-ed past participle di-rect-ed present

participle di-rect-ing 3rd person present singular di-rects

10
1.vt supervise to organize and control the work of an organization or group of people

2.vt instruct to tell somebody to do something formal

3.vt focus attention on something to focus attention or concentrate activities on something

4.vt aim to aim point or send something or somebody in particular direction

12 5.vt address letter to write an address on something to be delivered

6.vt give directions to tell somebody how to get to place

13 7.vt address to say something to somebody specifically

adjective
14 i.not stopping or deviating going straight from one place or point to another

2.immediate lacking the influence of any other factors

15 3.personal not having person action or process intervene

4.straightforward easy to understand or respond to

16
5.precise having the characteristics of accuracy and precision

6.immediately related connected by straight and unbroken line of descent from parent to
17

child

18
7.complete or exact showing complete contradiction or opposition

S.POLITICS directly involving the electorate involving participation in government from the

19
electorate rather than electoral representatives

MATHEMATICS LOGIC working from premise to conclusion working immediately from the

20 premise to the conclusion in proving something
ro.ASTRONOMY moving west to east moving from west to east as observed from celestial

north

adverb
22 i.straight without diversion straight from one place or person to another without stop or

diversion

23
2.directly by an immediate connection without somebody or something intervening

Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights
24

reserved

25

i-
4
-

iS Nd-a Uejed 7%a f4eEafrey Avduecd or
26 Nrec4e4 aN7wY reiIrd Jiic Jiqr9es Jhc
27 Ccarf Should Ncth LJN dec qesc dvJktiS
28 ac-all1
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Procure kyCJr pra kyE
past procured past participle procured present participle procuring 3rd person present
singular procures
Verb
I.vt acquire something to obtain something especially by effort

2.vti CRIMANAL LAW provide prostitutes to provide somebody for prostitution

Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights

reserved

Man.u.fac.ture fákcharj

verb past manufactured past participle manufac.tured present participle

man-ufactur.ing 3rd person present singular manu.factures
zwti INDUSTRY to produce something industrially to make something into finished product

using raw materials especially on large industrial scale

2.vt BIOCHEMISTRY make body chemical to produce substance needed by the body
3.vt produce mechanically to produce something in the manner of machine without

10 creativity

4.vt invent to invent or make something up
noun plural man-u-fac-t-ures

12
i.Industry production of goods the production of finished goods from raw materials especially

on large industrial scale

13 2.COMMERCE product something that has been produced from raw materials especially on
large industrial scale

14 3.BIOCHEMISTRY making of body chemical the production of substance needed by the body
Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights
reserved

Sell verb past sold past participle sold present participle selling 3rd person
present singular sells

vU exchange something for money to exchange product or service for money
18 2.vt offer something for sale to offer particular product or range of products for sale

3.vt be bought in quantity to be bought in large numbers
19 4.vt make people want to buy something to increase the sale of or the demand for particular

product

5.vt persuade somebody to accept something to persuade somebody to accept an idea or

proposal

6.vt give something up for money to sacrifice an important personal quality in order to obtain

22 wealth or success

Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights
23 reserved

24 tiéaFPrey fl Nc rotctre 7h1a/ 15 ctic/t

25
5criecrlc -fir frcsf/otv Ye O2 wcf \n1ue crn.y

26
tJ oeyej Videos Ncr LS H- evcv a/eje2/ ile

d4 NOt- y%1aiq.fidJaet or Se/ qwy5Yn re/a/S

r9t tVgr 15 tY alleyS
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Give past gave past participle given participle giving 3rd

person present singular gives CORE-MEANING verb used to indicate that somebody

presents or delivers something that he or she owns to another person to keep or use it

transitive verb pass something to somebody to place something that you are holding in the

temporary passion of another person

2.transitzve verb grant something to somebody to allow somebody to have something such as

power or right

3.traflsitWe verb communicate something to impact or convey something such as information

advice or opinions

4dransitve verb convey something to cause somebody to have an idea or impression

5.traflsitwe verb impart something to make somebody experience particular physical or

emotional feeling

6.transitive verb perform something to carry out or perform something in public

7.transitive verb make or do something used with nouns referring to physical actions to

indicate that the action is being made or done

8.transitive verb provide service to perform an action or service for somebody

10 9.transitive verb devote something to devote something such as time or effort or sacrifice

something for somebody
11 so.transitive verb organize something to spend time organizing social event

12
n.transitive verb cause somebody to believe something to lead somebody to have particular

understanding about something

13
12.transitzve verb value something to estimate something at particular amount or value

rj.intransitive verb yield to collapse or break under pressure

14 14.transitive verb concede something to yield to somebody or admit that somebody has an

advantage or particular characteristic or ability

15

15.transitwe verb toast somebody to propose toast to somebody

16
s6.noun resilience the ability or tendency to yield under pressure

Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights

17
reserved.1tffiey dd ucg 5cn/M-Y /c aivvcvC

18 Lend lent past participle lent present participle lending 3rd person

present singular lends verb

19 i.vt let somebody borrow something to allow somebody to take or use something on the

understanding that it will be returned later

20 2.vti give somebody money for limited time to allow person or business to use sum of

money for particular period of time usually on the condition that charge interest is paid in

return

22
3.vt add something to give certain quality or character to something

Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights

23
reserved he cI4 icj4- /evaI soridrdy aayHfr

24
Pubhsh past pubhshed past participle pubhshed present participle

publishing 3rd person present singular pub-lishes verb

25 i.vti prepare and produce text or software to prepare and produce material in printed or

electronic form for distribution and usually sale

26 2.vt publish the work of an author to publish the work of particular author

3.vt make something public knowledge to announce something publicly

27 Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights

28

reserved fl9q4cJ he 4I1 Aj-- ui /f9e 79akrtc/
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Distribute stri byDt past dis.tributed past participle dis-tributed present

participle distributing 3rd person present singular distributes verb

1.vt give something out to deliver or share things out to people

2.vt divide and share something to divide something into shares and give the shares to

number of people

3.vt spread something to scatter something or spread it throughout particular area or place

4.vt divide into classes to divide something up into different classes or categories

5.vt COMMERCE sell and dispatch goods to sell and deliver merchandise especially wholesale

goods to retailer

6.vt LOGIC make term apply to all to apply term to all the members of the class it designates

7.vti MATHEMATICS make operation apply throughout to apply or make an operation for

example multiplication or division apply to each part of mathematical expression

Microsoft Encarta Reference Library 2005 1993-2004 Microsoft CorQoration All rights

reserved Mci-fl Jspaki tat- he Jtsh-thct/-cd cuy/t
Ex.hib.it- Oe/ee7uc arr5 asserf4vS
verb past exhibited past participle exhibited present participle exhibiting 3rd person

10
present singular exhibits

.vti display art to display something especially work of art in public place such as

museum or gallery

12
2.vt show something to others to show something off for others to look at or admire

3.vt reveal quality to show the outward signs of something especially an emotion or

13 physical or mental condition

4.vt LAW give something as evidence to present something to be used as evidence in court of

14
law

noun plural exhibits

15 object on display an object displayed in public especially in gallery or museum or for

show or competition

16 act of exhibiting the act of displaying something

LAW piece of evidence an object or document presented or identified as evidence in court

17 oflaw

Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights

18
reserved tCyd/d Not exobIqvYlh/ Narr5 fAvfr

19
Ad.vertise present participle

20
ad-vertising 3rd person present singular advertises verb

i.vti praise commercial product to publicize the qualities of product service business or

21
event in order to encourage people to buy or use it

2.vti publicly announce availability or need to publicize something such as job opening or

22 item for sale in newspaper or on the radio television or Internet

3.vt tell others about to make something known to others

23 Microsoft Encarta Reference Library 2005 1993-2004 Microsoft Corporation All rights

reserved
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All of the Grounds together with facts and the pleadings in this Motion Mr

McCaffrey final claim is Cumulative Constitutional Error McCaffrey rights of Du

Process under the Nevada State and Federal Constitutions were violated
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PRAYER FOR RELIEF

VJ 11 tim Mftccfe respectfully requests that this Court

Issue writ of habeas corpus to have Petitionerbrought before the

Court so that he may be discharged from his unconstitutional confinement

Conduct an evidentiary hearing at which proof may be offered

concerning the allegations in this amended petition and any defenses that may be

raised by respondents and

Grant such other and further relief as in the interests of justice may

be appropriate

Rppc1f dow.sec -Ic Pefl1ibter PursuaJ
/as 3Y7so 50 CouNce/ y5qap/e-nf 175

3e 1117CAJ
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WHEREFORE petitioner prays that the court grant petitioner
4relief to which he may be entitled in this proceeding

.rv
EXECUTED at on the Vt day of

E-the month of of the year 2Od



CERTIFICATE OF SERVICE BY MAIL

do certify that mailed true and correct copy of the

foregoing LAJY Co-pci3

to the below addresses on this day of Oiok-a

2O9....O by placing same in the U.S Mail via prison law library

staff pursuant to NRCP 5b
CkrsPhtr3 i4ccSEsci
kbsbcc CcusvY Otsicf wlorAky

Sfrcet

fZeo1TsJVS9SOi

10 Seniec

19 __________ InProSe

20
AFFIRMATION PURSUANT TO NRS 239B.030

21
The undersigned does hereby affirm that the preceding

22
oe kfrs ecpus filed in

District Court Case No CJZC5132S does not contain the

social security number of any person
25

Dated this i\ day of cj0Lc.r 202
-j 26

27 hhi/thl Ti

28 In Pro Se



VERIFICATION

STATE OF hEvAoR

COUNTY OF ___________

Wt1arn t\LCefFrey bring first duly sworn underpenalties of

perjury deposes and says

am the Plaintiff Petitioner in the above-entitled action that have read the foregoing

document and am competent to testifS as to the contents of my own knowledge and the contents are

true of my own knowledge except for those matters stated therein on information and belief and as

to those matters believe them to be true

This document does not contain the Social Security Number of any person

declare tinder penalty of perjury under the law of the State of Nevada that the foregoing

statements are true and correct

Signature __________________

Date lCZc Print YourName 4iII.4rlJ IIt1c11-ey

I6

28
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23

24

25

26

27

28

REV 817012 VERIFICATION
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IN AND FOR TUE COUNTY OF WASUDE

TBE STAlE OF NEVADA
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FILED
Electronically
CR09-i 325

2021-02-04 114349AM
Jacqueline Bryant

CODE No 00 Clerk of the Court

CHRISTOPHER HICKS ransac ion yvi oria

7747
One South Sierra Street

Reno Nevada 89501
328-3200

districtattorney@da.washoecounty.us

Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

WILLIAM MCCAFFREY

10 Petitioner Case No CR09-1325

11 Dept No

12 THE STATE OF NEVADA

13 Respondent

14

MOTION TO DISMISS POST-CONVICTION PE11nON
15

COMES NOW the State of Nevada by and through Marilee Cate Appellate
i6

Deputy and hereby files its Motion to Dismiss Post-Conviction Petition filed by
17

Petitioner William Joseph McCaffrey Petitioner on October 20 2020 This Motion
i8

is based on the pleadings and papers on file with this Court and the following points

19

and authorities

20

MEMORANDUM OF POINTS AND AUTHORITIES
21

Petitioner pleaded guilty to promotion of sexual performance of minor and was
22

sentenced to minimumof five years in prison and lifetime supervision thereafter See

23

Judgment of Conviction ified herein October 2009 Petitioner unsuccessfully

24



appealed his sentence See Order of Affirmance filed herein August 2010 Remittitur

was issued on August 10 2010

On June 10 2014 Petitioner filed Motion to Modify Sentence as well as

Motion for Appointment of Counsel and related documents The State opposed

Petitioners Motion to Modify Sentence On July 16 2014 the Court ordered that

Petitioner be appointed counsel The Court treated Petitioners motion as post-

conviction petition appointed counsel and permifted counsel to supplement the

petition if it determined such supplement was necessary On December 10 2014

Petitioners appointed counsel notified the Court that no supplement would be filed On

10 January 21 2015 the Court denied Petitioners Motion to Modify Sentence Petitioner

11 filed the Post-Conviction Petition at issue here as well as motion for appointment of

12 counsel on October 20 2020

13 Petitioner acknowledges that he delayed filing his Petition and attempts to

14 explain his delay Petitioner appears to assume the State would argue his Petition was

15 successive and abusive under NRS 34.81o2-3 While the Court allowed counsel to be

16 appointed and provided the opportunity to supplement as if his previous motion for

17 modification was habeas petition the Court did not ultimately decide or analyze the

i8 motion as post-conviction petition See Order Denying Motion filed herein January

19 21 2015 Petitioner raises many of the same arguments from his Motion to Modify

20 Sentence again in his current petition but the State submits that there are more

21 applicable procedural bars

22 NRS 34.7261 requires post-conviction petition to be filed within year of

23

24 The State is separately filing an Opposition to the Motion for Appointment of Counsel



remittitur absent showing that the delay was not the fault of the petitioner and that

dismissal of the petition as untimely will unduly prejudice the petitioner The Petition

at issue here was filed over ten io years after remiffitur As such the Petition must be

dismissed unless Petitioner has been able to show that the delay was not his fault and

dismissal will unduly prejudice Petitioner NRS 34.7261 Petitioner has not met his

burden here

Petitioner attempts to explain his delayed ffling by pointing to alleged

deficiencies or failures of prior post-conviction counsel Maw Lou Wilson and to the

fact that he is unlearned and untrained in the law These explanations are insufficient to

10 overcome the time bar Petitioners grounds for relief stem from his plea counsels

ii negotiations and performance at sentencing Petitioner fails to explain how those

12 claims were unknown to him at the time remittitur was issued See Hathaway State

13 119 Nev 248 253-254 2003 holding that all claims reasonably available must be

14 made within the one-year period The fact that Petitioner is not trained in the law is

15 not an excuse to overcome the procedural bar See Phelps Director ofPrisons 104

i6 Nev 66 660 1988 overruled on other grounds as recognized in Gallimort State

17 476 P.3d 435 2020 Further the fact that Petitioner may not have all of his files or did

18 not at the time his Petition was due also does not overcome the procedural bar See

19 Hood State iii Nev 335 338 1995 Petitioners explanations for his delayed filing

20 are attributable to him or his agents As such Petitioner has failed to show that the

21 delayed filing was not his fault NRS 34.7261a The Petition must be dismissed

22 because it is untimely and Petitioner has not met his burden to show that he meets the

23

24



statutorily provided exception to the time bar See State Dist Ct Riker 121 Nev

225 231 2005 procedural bars are mandatory.2 Petitioners sentencing related

claims are also barred by the plain language of NRS 34.81o1a which limits post-

conviction claims after plea to those claiming that counsel was ineffective at the plea

stage or that the plea was entered involuntarily and unknowingly

Finally the Petition in this case should also be barred due to the doctrine of

latches See NRS 34.800 More than five years has elapsed since the judgment of

conviction was filed and there is rebuttable presumption of prejudice to the State in

having to respond to the petition and/or conduct trial if the plea is unwound This

10 Court should dismiss the Petition on the basis of latches as well

ii AFFIRMATION PURSUANT TO NRS 239B.o5UJ

12 The undersigned does hereby affirm that the preceding document does not

13 contain the social security number of any person

14 DATED February 202L
CHRISTOPHERJ HICKS

15 District Attorney

16 By Is MARILEE CATE
MARILEE CATE

17 Appellate Deputy

Petitioner places blame on Mary Lou Wilson for his failure to file his Petition Initially

he did not seek appointment of counsel or file his prior Motion to Modify within one year
of remittitur so it would have been difficult for her to overcome the time bar even if his

20
prior Motion were treated as post-conviction petition See NRS 34.7261 In addition
this is not capital case therefore any deficient performance by Ms Wilson does not

21
constitute good cause to excuse Petitioners procedural default See Brown McDaniel

130 Nev 565 569 2014 We have consistently held that the ineffective assistance of

22
post-conviction counsel in noncapital case may not constitute good cause to excuse

procedural defaults. Even assuming some blame for the delay could be placed upon
Ms Wilson Petitioner still waited over five years after his Motion to Modify was denied

to assert his current claims See also Pellegrini State 117 Nev 86o 874-878 2001
once claim becomes available one-year deadline applies As result the Petition is

untimely in all respects and must be dismissed



CERTIFICATE OF MAILING

Pursuant to NRCP 5b hereby certify that am an employee of the Washoe

County District Attorneys Office and that on February 2021 deposited for mailing

through the U.S Mail Service at Reno Washoe County Nevada postage prepaid true

copy of the foregoing document addressed to

William McCaffrey

735 Center St Unit

Yerington Nevada 89447

/s/ Tatuana Kazczntseva

TATYANA KAZANTS EVA
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VERIFICATION

Under penalty of perjury the undersigned declares that he
is the petitioner named in the foregoing petition and nqws_thecontents-thereof true of his own
knowledge except as to those matters stated on information and
belief and as to such matters he believes th to be true

VT __

Petitioner In Pro Se

PROOF OF SERVICE

served twe and correct copy of /e I4/o
II

Name of documents rved
upon the following people

Ne C1kJL Ct Date

By Service by eFlex LI Personal Service
14

Certified mail return receipt attached Li U.S Mail postage prepaid

tiJc
Address where service occurred if applicable

______________________________________
17

If more room is needed attach additional sheets
Is

copy of this Proof of Service has been electronically served mailed or personally delivered

19

to all parties or their lawyer

20

This document does not contain the personal information of any person as defined by
21

MRS 603A.040

22

Date LoZi Your Signature

23

Print Your Name WJ LC Ccr
24

25 REV 9/2018 JCB PROOF OF SERVICE

26

27
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Statatoy and legislative history

NRS 34.B1OlXa

GONZALES vs ThE STATE OF NEVADA 136 Neii Advance OpInjo 4C
Beginning in 1967 offenders could

collaterally challenge their
convictions through either the Posteonviction relief provisions of NBS
Chapter 177 or the habeas corpUs provisions of NRS Chapter 34 See
Pellegrini 117 Nev at 870-73 34 P.3d at 526-28 setting forth an in-depth
history of the evolution of Nevadas posteonviction remedies Although this
dual-remedy system lasted for more than 20 years the Legislatu
incrementally amended Chapters 34 and 177 to curtail the ability to
alternatively use the two remedies and to limit the filing of Successive or
delayed applications for post-conviction or habeas relief id at 87134 P.3d
at 527

Initially neither Chapter 34 nor Chapter 177 contained any
specffic limitation regarding the claims that could be raised when the
petitioners conviction was the result of guilty plea This changed in 1973
when Chapter 177 was amended in an effort to limit the relief available in
all postconvjction petitions to those instances where the court finds that

16 there has been specific denial of the petitioners constitution-j rights with
respect to his conviction or sentence 1973 Nev Stat ch 349 at 439

18 For petitjouer convicte1 pursuant to guilty plea NRS 177.3751 limited
the available clajni.s even further lithe petitioners conviction wa upon

20 plea ofguilty all claims for post-conugj0 relid are waived except the claim
that the plea was involuntarily entered 1973 Nev Stat ch 349 71 at

22
438 With this amendment it is clear that the Legislature intended to limit
the scope of cognizable claims to those that challenged the validity of

23

guilty plea
24

It was not until 1985 that Chapter 34 was also amended to25

include similarlimitation on the scope of claims that could be raised when26
the petitioners conviction was the result of guilty plea See 1985 Nev27
Stat di 435 101 at 1232 This amendment was codified as MRS28
34.8101Xa enacted NRS 34.8101 stated the following
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The court shall dismiss petition if the court
determines that

The petitioners conviction was upon
plea of guilty and the petition is not based upon an
allegation that the plea was involuntarily or
unknowingly entered or that the plea was entered
without effective assistance of counsel

NRS 34.81003a has been in substantially the same form since its

enactment

The legislative history for the 1985 amendments to Chapter 34
is silent as to why the language in the newly enacted NRS 34.8 1O1Xa was
different than the language used in MRS 177.3751 We do know however
that the 1985 amendments to Chapter 34 were intended to consolidate
procedures between the habeas corpus provisions in Chapter 34 arid the12

postconvjcfion relief provisions in Chapter 177 See Hearing on A.B 517
Before the Assembly Judiciary Comm 63d Leg Nev May 1985
Decisions of the United States and Nevada Supreme Coufts leading up to

IS the amendment offers further insight into understanding the change in
16 language

17 Prior to the amendjnent of NRS 177.3751 it was the law

18
Nevada that when guilty plea is not coerced and the defendant was

19
represented by competent counsel at the time it was entered the

20
subsequent conviction is not open to collateral attack and any errors are
superseded by the plea ofguilty Mathis Warden 86 Nev 439 441 471
P.2d 233 235 1970 In 1970 the United States Supreme Court issued22

series of cases the Brady trilogy in which the Court set forth the general23
rule governing federal collateral attacks on convictions based on guilty24
plea See Parker North Carolina 397 U.S 790 1970 McMann

25
Richardson 397 U.S 759 1970 Brady United States 397 U.S 742

26 1970 In the Brady trilogy cases each defendant alleged some
27 deprivation of constitutional rights that preceded his decision to plead
28 guilty Tolled Henderson 411 U.S 2582651973 The Court held that
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the entry of guilty plea foreclosed direct inquiry into the merits of
constitutional violations that occurred prior to entry of the plea and
concluded in each case that the issue was not the merits of Ethel
constitutional claims as such but rather whether the guilty plea had beenmade intelligenfly and voluntarily with the advice of competent counsel
Id Thus inquiry into constitutional violations that preceded entry of the
plea was relevant but only to the extent it nnphcated the voluntary and
intelligent nature of the guilty plea The 1973 amendment to NRS
177.3751 reflected both the law in Nevada and the general rule established
in the Brady trilogy because it limited the scope of cognizable claims to
those challenging the voluntariness of the plea

Days after the amendment of NRS 177.3751 the United
12 States Supreme Court issued the opinion in Tollett In Tollett the Court

reaffinn the principle recognized in the Brady
trilogy guilty plea represen break in the chain
of events which has preceded it in the criminal

15 proce When criminal defendant has solemnlyadmitted in open court that he is in fact guilty of16 the offense with which he is charged he may not
thereafter raise independent claims relating to the
deprivation of constitutional rights that occurred
prior to the entry of the guilty plea He may only
attack the voluntary and intelligent character of19
the guilty plea by showing that the advice he

20 received from counsel was not within the of
competence demanded of attorneys in criminal

21 casesj

22
Id at 267 The Tollett Court made it clear that an ineffective.assistance

23
claim that challenges the voluntary arid intelligent nature of guilty plea

24
is utional claim that is an exception to the general rule that
criminal defendant who pleads guilty may not thereafter raise independent25

claims relating to the deprivation of constitutional rights that occurred26

prior to the entry of the guilty plea id In the years between the27

of NRS 177.3751 and the enactment of NRS 34.S1OlXa the28
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Nevada Supreme Court applied the general rule and the ineffective

assistance exception as set forth in Tollett in several cases See Bounds

Warden 91 Nev 428 429-30 537 P.2d 475 476 1975 Bacon State 90
Nev 368 370 527 P.2d 118 119 1974 Cline State 90 Nev 17 18-19
518 P.2d 159 159-601974

In 1984 the United States Supreme Court first announced the

test for determining whether counsel was ineffective in Strickland

Washington 466 U.S 668 1984 The Nevada Supreme Court quickly

adopted the Strickland test the same year See Warden Lyons 100 Nev
430 432 683 P.21 504 5051984 Bdth Strickland and Lyons involved

10

convictions obtained pursuant to pleas See Strickland 466 U.S at 672
Lyons 100 Nev at 431 683 P.2d at 504 The Legislature added NRS

12

34.8T10lXa during the legIslative session following the issuance of the
13

opinion in Lyons Thus it appears that the plea was entered without the
14 effective assistance of coiinsel was added to enshrine in Nevada law the

is principle first suggested in the Brady trilogy petitioner may challenge the

16 voluntary and intelligent nature of guilty plea through claim that

17
counsel was ineffective

18
In 1987 NRS 177.3751 was amended to substantively minor

the language in MRS 34.810lXa.2 See 1987 Nev Stat cli 539 451 at

1231 Effective January 1993 the postconvictjon provisions in Chapter20

177 were repealed and the current single postconvjction remedy under
21

Chapter 34 was created 1991 Nev Stat cli 44 31 33 at 92
22

In sununary both the plain language of the statute and the
23

legislative and statutory history of NRS 34.810lXa demonstrate that the
24

25

2NPS 177.3751 was amended to read If the petitioners conviction26 was upon plea of guilty all claims for post-conviction relief are waived
27 except the claim that the plea was involuntarily or unknowingly entered or

that the plea was entered without the effective assistance of counsel
28
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scope of claims that may be raised in POStCOnVIthOn petition ch.allengfi.g
conviction entered as result of guilty plea are limited to claims that

challenge the validity of the guilty plea These claims maybe raised either

directly i.e claim asserting the plea was not voluntarily or knowingly
entered or indirectly i.e claim asserting the plea was entered without
the effective assistance of counsel

Application of NRS 34.SlOJja to ineffective-ass istarce claim

Generally to demonstrate ineffective assistaijce of counsel
petitioner must show both that counsels performance was defiaent in that
it fell below an objective standard of reasonabIen and that petitioner wasJO

prejudiced in that there was reasonable probability of different outcome
abstht counsels errors Strickland 466 U_s at 687-88 697 Because

12
counsel must be effective during the plea negotiation process Missouri
Frye 566 U.s 134 1442012 the test for deficiency focuses on the course

14 of counsels legal action that preceded the plea to determine whether
is counsels advice or failure to give advice regarding the plea was within
16 the range of competence demanded of attorneys in criminal cases Hill

Lockhart 474 U.S 52 56 1985 quoting McMann 397 U.s at 771 see

18
e.g .Fye 566 U.s at 145 holding counsel was deficient for allowing plea
offer to expire without advising the defendajit or allowing him to consider
it Tollett 411 U.s at 267-68 describing attorney competence when20

conviction is the result of guilty plea Because the deficiency being
evaluated is

the
advice rendered by counsel claims relating to

consbtutional depnvahons occurring pnor to entry of the plea are only23
pertinent in the context of evaluating counsels advice See Tollett 411 U.S

24
at 266 Ph focus of federal habeas inquiry is the nature of the advice and

25 the voluntariness of the plea not the existence as such of an antecedent
26

27

28
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II

12

16

17

I8

21

22

23

24

25

26

27

28

constitutional infirmity. And when evaluating whether counsels advice

was objectively reasonable the court should look beyond the plea canvass

to the entire record Rubia State 124 Nev 1032 1040 194 P.3d 1224
1229 2008

prejudice requirement on the other hand focuses

on whether counsels constitutionally ineffective performance affected the

outcome of the plea process Hill 474 U.S at 59 That is it focuses on

whether counsels deficient performance affected the petitioners acceptance

or rejection of the guilty plea offer For example where petitioner claims

that counsels improper advice led him to accept plea offer as opposed to

proceeding to trial the petitioner will have to show reasonable

probability that but for counsels errors he would not have pleaded guilty

and would have insisted on going to trial Frye 566 U.S at 148 quoting

Hill 474 U.S at 59 Or where petitioner claims that counsels improper

advice led him or her to reject an earlier more favorable plea offer the

petitioner will have to show reasonable probability that he would have

accepted the offer to plead pursuant to the terms earlier proposed and that
if it was within their discretion neither the prosecution nor the trial court

would have prevented the offers acceptance Id

As discussed above to fall within the scope of NEtS 34.SlOlXa
an ineffective-assistance claim must challenge ãents that affected the

validity of the guilty plea The familiar standard for whether petitioner

is entitled to an etridentiary hearing on an ineffective-assistance claim

provides useful framework for determining whether an ineffective-

assistance claim is sufficiently pleaded to come within the scope of claIms

permitted by NTIS 34.810lXa To come within the scope petitioner must

raise claims supported by specific factual allegations that are not belied by
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the record and if true would entitle him or her to relief See Hargroue

State 100 Nesr 498 502-03 686 P.2d 222 225 1984 Thus petitioner

must allege specific facts demonstrating both that counsels advice or
failure to give advice regarding the guilty plea was objectively

unreasonable and that the deficiency affected the outcome of the plea

negotiation process Any claim that does not satisfy this standard is outside

the scope of permitted claims and must be dismissed Cf Rippo 134 Nev
at 426 423 P.3d at 1100 concluding petitioner who has not satisfied the

Hargroue standard is not entitled to relief Because events occurring after

the entry of the plea cannot have affected either counsels advice regarding

entering the guilty plea or the outcome of the plea negotiation process

ineffective-assistance claims relating to post-plea proceedings necessarily

fall outside the scope of claims permitted by NRS 34.81OlXa.3

14 3The exclusion of these claims does not abrogate defendants right
to the effective assistance of counsel in post-plea proceedings It merely
highlights that the Nevada Legislature has not provided petitioners

16 means of collaterally challenging counsels efficacy in post-plea proceedings
at the state level Offenders remain free to seek redress of constitutional

17
deprivations in federal courts in the first instance

18 guilty plea is presumed to be valid RILLIjO 124 Nev at 1038 194
P.3d at 1228 And while coerced guilty plea is invalid see North Carolina

ci Alford 400 U.S 2531 1970 reiterating the standard for valid guilty

plea is whether it represents voluntary and intelligent choice among the

alternative courses of action open to the defendant accord Stevenson
21

State 131 Nev 598 604-05 354 P.3d 1277 1281 2015 guilty plea is not

22 involuntary simply because Eit is motivated by desire to avoid the

possibility of higher penaltf or habitual criminal treatment Whitman ci
23 Warden 90 Nev 434436 529 P.2d 792 793 1974
24 NRS 34.810lXa limits the scope of cognizable ineffective-

assistance daims to those that challenge the validity of the guilty plea

sufficiently pleaded claim must allege specific facts demonstrating both that_________________

27
counsels advice or failure to give advice regarding the guilty plea was

28
objectively unreasonable and that the deficiency affected the outcome of the

_p4ea negotiation process
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MEMORAP4DUM OF POINtS AND AUThORITIES

Petitioner pleaded guilty to promotion of sexual performance of minor and was

10
sentenced to minimum of five years in prison and lifetime supervision thereafter See

II

Judgment of Conviction filed herein October 2009 Petitioner unsuccessfully

12
appealed his sentence See Order of Mfirmance filed herein August 2010 Remittitur

13

was issued on August io 2010

FU flnc toer tUo3 Se Lt
16

S3b aedj Yeani The Peo.tr
j7

4d 3C4IA4 av-c ckr-111t n1ijvnun jAric4

L8

19 -k cy
20 On June 10 2014 Petitioner filed Motion to Modify Sentence as well as

21 Motion for Appointment of Counsel and related documents The State opposed

22
Petitioners Motion to Modify Sentence On July 16 2014 the Court ordered that

23

Petitioner be appointed counsel The Court treated Petitioners motion as post-
24

conviction petition appointed counsel and permitted counsel to supplement the
25

petition if it determined such supplement was necessary On December io 2014
26

27
Petitioners appointed counsel notified the Court that no supplement would be filed

28
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January 21 2015 the Court denied Petitioners Motion to Modify Sentence Petitioner

filed the Post-Conviction Petition at issue here as well as motion for appointment of

counsel on October 20 2020

/1 L--K
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Petitioner
acknowledges that he delayed filing his Petition and attempts to

explaiii his delay Petitioner
appears to assume the State would argue his Petition was

successive and abusive under NRS 34.81o2-3 ile the Court allowed counsel to be

appointed and proded the opportuni to supplement as if his prSous motion for

modification was habeas
petition the Court did not ultimately decide or analyze the

motion as post-conviction petition See Order Denying Motion filed herein January

21 2015 Petitioner raises many of the same arguments from his Motion to Modify

Sentence again in his current petition but the State submits that there are more

10
applicable procedural bars

11 71 -iç Lc1 1y vft Tht
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S4cuFe OICIqn

NRS 34.726j requires post-ctj0 petition to be filed within
year ofremittitur absent showing that the delay was not the fault of the petitioner and that

dismissal of the petition as untimely will unduly prejudice the petitioner The Petition
at issue here was filed over ten io years after remjftjtur As such the Petition must be
dismjsgea unless Petitioner has been able to show that the delay was not his fault and
disrnjss will unduly prejudice Petitioner NRS 34.7261 Petitioner has not met his
burden here

1rJoe addrrsse.s
eJUde QMcv prJ/ae b/5/qJ Ccse/

10 CI/ inij it tiurj ia lie k05 made
11 do Of ociua UJer eyerry
12 /3/ A/f .Pd zot Pe4c
13 Fucfec Itpe/ckc4 /e hie cc

14 Co Pre5e/ /oa/ JNivd/C $CSLcJ
15 4S 7QQ rQu5
16 ccpe 1v mtd oq
17 Nee3 SJc jiici /J resukj i-y

18 m0e tustcc aJ he is qcluauy Jt/pF
LhQr5S Jiir It/rv Iia lVrki

disavere eviJtee Ic/ fii OtJ1 t2C20

CVTCSed J1n1 j5 AcfrJ J9ctSeJ21

Crirntqf d/crs
22

ese qqJ v4eeve9us Larae/er cP .sfa/e.s for/24 wi //

Fcdher Jiker r/2s

rasdqhsy crw hYs as JSCJ Cit f4e ovdu/26

OeJedu rry 4/ls Afv gQse eE
27

aft 4/ Eikci/i
28

PRQC Nunther
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Petitioner attempts to explain his delayed filing by pointing to alleged

deficiencies or failures of prior post-conviction counsel Mary Lou Wilson and to the

fact that he is unlearned and untrained in the law These explanations are insufficient to

overcome the time bar Petitioners grounds for relief stem from his plea counsels
II

negotiations and performance at sentencing Petitioner fails to explain how those
12

13

claims were unknown to him at the time remittitur was issued See Hathaway State

14 119 Nev 248 253-254 2003 holding that all claims reasonably available must be

is made within the one-year period The fact that Petitioner is not trained in the law is

16 not an excuse to overcome the procedural bar See Phelps Director ofPrisons 104

17 Nev 66 660 1988 overruled on other grounds as recognized in Gallimort State

18

476 P.3d 2020 Further the fact that Petitioner may not have all of his files or did

19
not at the time his Petition was due also does not overcome the procedural bar See

20

Hood State iii Nev 335 338 1995 Petitioners explanations for his delayed filing

are attributable to him or his agents As such Petitioner has failed to show that the
22

delayed filing was not his fault NRS 34.7261a The Petition must be dismissed
23

because it is untimely and Petitioner has not met his burden to show that he meets the24

statutonly provided exception to the time bar See State Din Ct Riker 121 Nev
25

225 231 2005 procedural bars are mandatory.2 Petitioners sentencing related

claims are also barred by the plain language of NRS 34.81oia which limits post-

28
conviction claims after plea to those claiming that counsel was ineffective at the plea
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stage or that the plea was entered
flvoJuntanJy and

unknowingjy
Finthly the Petition in this case should be barred due to the docifine of

latches See MRs 34.800 More than five years has elapsed since the Judgme ofwas filed and there is
rebuftable prumpon of prejudj to the State in

having to respond to the petition and/or Conduct td if the plea is Unwound This
Couj should dismiss the Petition on the basis of latches as wellOGvofo

Petitioner
places blame on Mar Lou Wilson for his failure to file his Petition

Initially

he did not seek appointment of coueJ or file his por Motion to Modi Mthin one year

10 of
remittitur so it would have been difficult for her to overcome the time bay en if his

pdor Motion were treated as
POst-con tion petition See NRS 34.726i In

addition

this is not capital case therefore
any deficient

peffornian by Ms Wilson does not

12 constitute good cause to excuse
Petitioners

procedural default See Brojj7
McDaniel

130 Nev 565 569 2014 We have
consistently held that the ineffeive

assistance of

13
POSt-conviction

counsel in
noncapital case may not

constitute good cause to excuse

procedural defauJ Even
assuming some blame for the delay could be placed Upon

14 Ms Wilson Petitioner
still wait over five years after his Motion to Modj was denied

to asset his cune claims See also
Pellegdnj

State 217 Ney 86o 874-878 2001

once
claim becomes

available
one-year deathine

applies
result the Petition is

16 Ymely in all
respects and must be dismissed17
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N.R.S 174.063

174.063 Written plea agreement for plea of guilty or guilty but mentally ill Form contents

Effective October 2007

Currentness

If plea of guilty or guilty but mentally ill is made in written plea agreement the agreement must be substantially in the

following form

Case No

Dept No

IN THE JUDICIAL DISTRJCT COURT OF THE

STATE OF NEVADA AND FOR TIlE COUN1Y OF

23

24

25

26

27

28

The State of Nevada

PLAINTIFF

Name of defendant

DEFENDANT

/ZEMusE

J-145 REP MMcMruDcrv9 15 Nor iru torUPoRMJTy

Wrfll OJkS /7-/0e3 flAJO ff15 7flL 9.dC VEÜmt
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CX1IUS ruJO Ti/ac 83 /AE9 ft6CrSW- iS

Ff9OEw kLeC4t
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cec2s
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GUILTY OR GUILTY BUT MENTALLY ILL PLEA AGREEMENT

hereby agree to plead guilty or guilty but mentally ill to List charges to which defendant is pleading guilty ormentally ill as more fully alleged in the charging document attached hereto as Exhibit

My decision to plead guilty or guilty but mentally ill is based upon the plea agreement in this case which is as

State the terms of the agreement

CONSEQUENCES OF TUE PLEA

understajtj that by pleading guilty or guilty but mentally ill admit the facts which support all the elements of theto whichinow plead as set forth in Exhibit .a

3ee Ns 763
hit PeH4 ert Plea

ScihS1Q1EqJ AS J7 dji
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If the defendant is represented by counsel the written plea must also includeagreement certificate of counsel that is

substantially in the following form

CERTIFICATE 07 COUNSEL

the undersigned as the attorney for the defendant named herein as an officer of the court hereby certify that

have fully explained to the defendant the allegations contained in the charges to which guilty or guilty but mentally
ill pleas are being entered

have advised the defendant of the for charge and the restitution that the defendant may be ordered to pay
All pleas of guilty or guilty but mentally ill offered the

10

by pursuant to this agreement are consistent vith all
the facts known tome and axe made with my advice to the defendant and axe in the best interest of the defendant

11 To the best of my knowledge and belief the defendant

12
Is competent and understands the charges and the of

13

consequences pleading guilty or guilty but mentally ill as provided
in this agreement

14 Executed this agreement and will enter all guilty or guilty but mentally ill pleas pursuant hereto voluntarily

15
Was not under the influence of intoxicating liquor controlled substance

16

or other drug at the time of the executionof this agreement

17

Dated This day of the month of_________ of the
18

year

19 Attorney for defendant

20

Pufka 4InS plea Plefl2QrwL/dQn7
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If more room is needed attach additional sheets

21 This document does not contain the personal information of any person as defmed by

22 NRS 603A.040

declare under penalty of peury under the law of the State of Nevada that the foregoing

24 is true and correct

25

26
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CERTIFICATE SERVICE BY MAIL

do certify that mailed true and correct copy of the

foregoing Ccyusfu.u tL IcIA kc.i it

to the below addresses on this izL day of r1
20 by placing same in the U.S Mail via prison law libfary

staff pursuant to CP 5b
______________________________________________

I\Jaske OLn.r msrt 1.Gkrnxey
Sc..c1t/l Serrq Sfreet 2//f roc

1eJc sJevacc 1O
10 Seeve Ly
ii ftp-iu 4peifafe t3vsioiJ

12

13

14

15

//
16 JJ

Name 44
17

Address 73rS rrrst
fPhi.t9itnJj fv gyq

18
Telephone
Email gut Lot
SeIf-Representea Litigant

20

AFFIRMATION PURSUANT TO NES 239B.030
21

The undersigned does hereby affirm that the preceding

OPcs4tciv lb frcn/ Th OLSfri/SS SIqJe filed in

District Court Case No CRO9-1325
does not contain the

24
social security number of any person

25

Dated this day of
2g

26 -1
IL-

27
Filed by WILLIAM JOSEPH TCCAFFREY

28 1r1icv.er ri Pro Se
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FormerWCSO sergeant married to two women at once arrested on
multiple charges

by News 4-Fox 11 Digital Team

WednesdayJariuary 27th 2021 AA

ev News Fox 11A former Washoe County Sheriffs Office sergeant is behind

multiple charges including bigamy meaning he was married to two women at once

flennis Cony Courtesy Washoe County Sherffs Office

03



yoer..rimesl
34 39

nding an inv

Carry is accused of entering the courthouse after hours to alter documents after it was

discovered that one of whom isa federal

judge in Rena

Carry retired from the sheriffs office before the investigation concluded

The former sergeant was arrested on Jan 26 on seven felony counts including bigamy

burglary and forgery

Carrys attorney declined comment to News 4s Joe Hart when last contacted about this case

of3 1/27/202 822 A1



Slop to Man Content Log94 Account j4J New Search all ses Search itjch Location Reno Justice Court

REcasini OF ArnoNs
Ctn No RCR2Ofl-111229

The State of Nevada vs Dennis Bryan Carry Case Type Felony
Date FUed 01425/2021

Location RJC Criminal

Judicial Officer Pearson Scott

Agency Number RPIB-026148
RPI9-006812

District Attorney Number 21-1113

RRTY Lxrogr.moN

Defendant Carry Dennis Bryan

Plaintiff The State of Nevada

Attorneys

Thomas Vilorla

Relath.d

775-284-8888

Pk Oslepider

CouftAppoAqtedn5%

atnot hroa3ImoN

Charges Carry Dennis Bryan Statute t.eveI

BurglarylsI NRSZOS060.2
Date

Forgery NRS2O5.090
Felony-Catagorya 05/19/2018

BIOWW MRS 201.160
051192018

Burglary 1st MRS 205060.2
Category 05/24/2018

Moitr or auto montor private conversation NRS 200.650

Category 02/1012019

Offer false written evidence MRS 199210
Category 01/2012018

Perjury MRS 199.120
Category 02/13/2019

Felony- Category 03/01/2019

EVENTS Ons OF urn Cover

OTHER EVENTS AND HEARINGS
01/25/2021 Criminal Complaint Filed

Q01/25202l Affidavit in Support of Warrant Filed

011252021 Clerk Review Forwarded to Judge
01/26/2021 Warrant of Arrest Issued

01/2812021 Warrant Cancelled

01/2712021 ArraIgnment 930 AM Judicial Officer Dreithg Derek
Resut Held

i01/27/2021 Probable Cause Affidavit Reviewed by Judge Judicial Officer Dreiling Derek

01/27/2021 Nevada Pre-trial Risk Assessment Low
0112712021 Washoe County Pretrial Services Assessment Report

1/27QC21 Probable Cause FlndlngslHearlngs 1200 PM Judicial Officer Judge Probable Cause
Resut Held

01/2712021 Bail Set Judicial Officer Dreiling Derek
.101/2712021 Court Found Probable Cause

01127/20211 Defendant Indicated Intent to Retain Private Counsel
01127/2021 Notice of Appearance Filed

01/29/2021 CANCELED Bail Hearing 930 AM Judicial Officer Dreiling Derek
Vacated

01/29/2021 Bad Hearing tOO AM Judimal Officer Pearson Scott
02/10/2021 Mandatory Status Conference 130 PM

.1

nI
lflR/71s71 cng
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Richard here are All the texts solar as Joe dictated to me answering Scott Edwards Scott never called

Start

Scott 04/20/21 1112 am

Please send me your email address My email address is DythaoI.com

Kevin 04/20/21 1122 am

Williams can only receive text messages on his phone.My name is Kevin Williams brother and live with

him can receive emails for him My email iszgate102@live.com thank you and we look forward to

working with you

Scott 04/21/21 1125 am

Does William Mccaffrey have an email address

Kevin 04/21/21 1123 am

William is not allowed to have any email or access to internet except through me So we use my email

for all legal purposes also if you need it lam his power of Attorney but you will have access to William

any time and we look forward to or first in office meeting We will be fully vaccinated after may 5th

Thank you Kevin and William

Scott 04/21/21 1139 am

His petition appears procedurally barred would be interested in his response to the States motion to

dismiss filed Feb this year If permitted and possible would like him to communicate his position to me

in writing via email to nvlaw@aol.com

Kevin 04/21/21 1145 am

Were on the road right now if your available between and 230 for phone call we can discuss the

case for few minutes

Scott 04/21/21 1146 am

take it he doesnt agree to communicate in writing

Kevin 04/21/21 1151 am

So what you mean is you cant speak to William on the phone for an initial discussion about his case

Scott 04/21/21 1158 am

didnt say that

Kevin 04/21/21 1207 am

Were on the road and our texts are mixing we can talk between and 230 today on the phone to

discuss an initial consultation

Stop
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IN THE SECOND JUDICIAL DISTRICT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

WILLIAM MCCAFFREY

10
Petitioner

Case No CRO9-1325
11

Dept No.8
12 THE STATE OF NEVADA

13
Respondent

14

15

16
RESPONSE TO MOTION TO DISMISS POST-CONVICTION PETITION

17 COMES NOW SCOTT EDWARDS appointed counsel for Petitioner WILLTAM

13 MCCAFFREY and hereby submits response to the State motion to dismiss Mr MeCaffreys post-

ig conviction petition This response is based upon the following points and authorities and the record in

20 this case

21 POINTS AND AUTHORITIES

22
Following Zoom consultation and exchange of documentation undersigned counsel has come to

23

understand the Petitioners post-conviction claims and his position regarding the procedural bars set

forth in the States motion to dismiss This pleading will convey the Petitioners positions to the Court

26
For the most part the Petitioners responses will be repeated verbatim as conveyed to undersigned

27 counsel

28



THE PETITIONERS CLAIMS

The Guilty Plea Memorandum used in his case was defective According to the Petitioner This

is not Guilty Plea Agreement The plea memorandum is Nullity-it is Legally Void-Which

means Ive been in illegal custody ever since Also everything agreed to in the memorandum is

void The apparent defect in the plea memorandum identified by Petitioner is that it did not

contain proper certification by his counsel

The 48-hour rule was violated The Petitioner relates was arrested at 850 p.m on 6-10-2009

was arraigned on the probable cause declaration on 6-15-2009 which was days after my

11 arrest The State had no jurisdiction over me should have been released

12 Miranda Rights Violation As related by the Petitioner When Detective Carry and persons

13
came to my house with Search Warrant note never saw search warrant Carry was required

14

to read me the Miranda Warning He did not Cany was still required to inform me of my
15

rights See Ecobedo Rule of 1964

17 Petitioner would not have riled guilty if he had known Detective Carry was bad cop

Attorney John Petty had no discussions with him about his appeals

Time lost due to Attorney Wilsons abandonment of his case She wasted years of my time

60 minute rule was violated When Cany interrogated me in my home no Miranda the

21

22
interrogation went beyond 60 mm allowed in NRS 171.123 Carry should have arrested me

23 before the 60 mm were up Everything obtained after the 60 mm limit is to be suppressed

24
Note was detained for at least hours The police indicated that these hrs were recorded

25

However there is no transcript of those hrs in the Continuation Report
26

27

28



Defense Counsel Sean Sullivan and District Attorney Sean Sullivan colluded against him

Barker and Sullivan appeared in court while was locked in cell at the Sparks Justice Court

This was Due Process violation

The Search warrant was illegal Carry fabricated evidence and lied to the magistrate to obtain

the illegal search warrant We may need to motion the court for Franks hearing to determine

its validity Otherwise suppress it completely and everything found at our home

REMEDIES SOUGHT BASED UPON TIlE ABOVE CLAIMS

10
want to be released from this illegal detention parole while this case is being adjudicated

We need everything the State has on Carry i.e his arrest and all evidence the state has We

12 need this evidence to compare to what he did to fabricate and manipulate evidence in my case

13 We need an alternate venue to adjudicate my case because of conflict of interest the state has

14

because of Carry Note If Judge Breslow will vacate my conviction and dismiss my case with

15

16
prejudice this would end these proceedings here and now in his Court

17 RESPONSE TO THE STATES MOTION TO DISMISS

18 The Petitioner perceives there to be arguments for dismissal raised by the State The States

19

arguments will be set forth below in bold followed by the Petitioners verbatim response

First argument
21

22
Petitioner raises many of the same arguments from his Motion to Modify Sentence again

23 in his current petition but the State submits there are more applicable procedural bars

24
Response

25

Directly from their argument on Page line From NRS 34.7261.. .and that dismissal of the

26

27
Petition as untimely will unduly prejudice the Petitioner

29



My case Lfe sentence case No Time bar or Procedure Bars or latches have several

arguments that are pertinent and all arguments relate to the Plea memoranda not Plea Agreement

and that lead up to it All relate ofAttorney Sean Sullivan ineffective Assistance of Counsel under

Strictlin sic Washington Also this is an Actual Innocence Petition

Argument

Petitioners grounds for relief stem from his plea counsels negotiations and performance

at sentencing Petitioner fails to explain how those claims were unknow to him at the time the

remittitur was issued
10

11 Response

12 From Opposition to States Motion to Dismiss p.I3 None ofthe grounds in the Opposition to

13
State motion to Dismiss related to Deft nse Attorney Sean Sullivan sentencing arguments save one

14

which was that Petitioner did not share anything with anyone
15

16
Attorney Mary Lou Wilson was to file Post-Conviction Habeas Petition on the grounds of

17 Actual Innocence When she failedl to supplement the ModfIcation of Sentence petition she also

stopped all communication with the Petitioner McCaffrev tried multiple times to make contact with

Wilson no success The petitioner felt he was abandoned and without counsel and not know how to

proceed further it was not until in August of 2019 that he was informed by another Inmate how to

21

22 proceed when McCaffrey submitted motion to fire attorney Wilson and have her turn over his case it

23 was then that he learned that Wilson had lost his entire case And we have since learned that she has

24
been censored for failing to diligently pursue her clients cases

25

Arguments and

26

The fact Petitioner is not trained in the law is not an excuse to overcome the procedural
27

28
bar



Response

To overcome the bars petitioner claims Actual Innocence as well as ineffective Assistance

of Counsel in the Instant offense allegedly committed on June on June 2009 there are there are

no Elements of Criminal Act in the instant offense Former Detective Dennis Carry alleges that he

downloaded video from Petitioners Computer This is Fabricated Lie an unsubstantiated accusation

with-out the basis offact We must subpoena all the programs Carry used to Push any inappropriate

data onto Petitioners Computer

Arguments and
10

11
Petitioners sentencing related claims are also barred by the plain language of NRS

12 34.810Ia which limits post-conviction claims after plea to those claiming that counsel was

13
ineffective at the plea stage or that the plea was entered involuntarily or unknowingly

14

Response
15

16
Since this is Ljfe Sentence Case we claim this is an In effective Assistance of Counsel case and

17 Actual and factual innocence case along with issues of due Process Violations plain manifest and

18 structural error Also violations including manifest infustice and the fairness doctrine of the US

Constitution

20

Just one of the many issues is The Plea which was written as Plea Memorandum and was
21

22
coerced to sign The document is not Plea Agreement no certificate of counseL It is legally Void

23 Nullity which is Fraud on the Court which means Ive been in illegal custody now for 12 years

24

25

26

27

28



CONCLUSION After review of the pleadings and record in this case undersigned counsel did

identify any issues of merit warranting supplementation

Affirmation Pursuant to NRS 239B.030

The undersigned does hereby affirm that this document does not contain the Social

Security Number of any person

Dated this 9th day of June 2021

Is Scott Edwards

11 SCOTT EDWARDS
Attorney for Petitioner

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28



FILED
Electronically

CR09-i 325

2021-06-21 023028 PM
Alicia Lerud

Clerk of the Court
t.AJLJIIINO 3790

Ir 72 ordCHRISTOPHERJ HICKS
7747
One South Sierra Street

Reno Nevada 89501

328-3200
districtattorney@da.washoecounty.us

Attorney for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

WILLIAM MCCAFFREY

10 Petitioner Case No CR09-1325

11 Dept No

12 THE STATE OFNEVADA

13 Respondent
_____________________________________________I

14

REPLY IN SUPPORT OF THE STATES
15 MOTION TO DISMISS POST-CONVICTION PETI HON

i6 COMES NOW the State of Nevada by and through Marilee Cate Appellate

17 Deputy and hereby files its Reply in Support of the States Motion to Dismiss Post

i8 Conviction Petition This Reply is based on the pleadings and papers on file with this

19 Court and the following points and authorities

20 MEMORANDUM OF POINTS AND AUTHORITIES

21 Petitioner failed to overcome the procedural bars and his Petition must be dismissed

22 NRS 34.7261 requires post-conviction petition to be filed within year of

23 remittitur absent showing that the delay was not the fault of the petitioner and that

24 dismissal of the petition as untimely will unduly prejudice the petitioner The Petition



at issue here was filed over ten io years after remittitur As such the Petition must be

dismissed unless Petitioner has been able to show that the delay was not his fault and

dismissal will unduly prejudice Petitioner NRS 34.7261 With respect to good cause

petitioner must demonstrate some obstacle external to the defense prevented him

from filing his claims within one year Pellegrini State 117 Nev 86o 2001 To show

undue prejudice petitioner must show that errors in the proceedings underlying the

judgment worked to the petitioners actual and substantial disadvantage Harris

State 113 Nev 683 688 2017 Petitioner has not met his burden here

Petitioner attempts to explain his delayed filing by pointing to alleged

10 deficiencies or failures of prior post-conviction counsel Mary Lou Wilson the fact that

ii he is unlearned and untrained in the law and based on his theory that former Detective

12 Dennis Carry fabricated evidence The grounds for relief asserted in the Petition stem

13 from Petitioners plea counsels negotiations and performance at sentencing Petitioner

14 fails to explain how those claims were unknown to him at the time remittitur was

15 issued See Hathaway State 119 Nev 248 253-254 2003 holding that all claims

16 reasonably available must be made within the one-year period Even his new assertion

17

i8
Petitioner places blame on Mary Lou Wilson for his failure to file his Petiflon

Initially he did not seek appointment of counsel or file his prior Motion to Modify
within one year of remittitur so it would have been difficult for her to overcome the

20
time bar even if his prior Motion were treated as post-conviction petition See NRS
34.7261 In addition this is not capital case therefore any deficient performance by

21
Ms Wilson does not constitute good cause to excuse Petitioners procedural default See

Brown McDaniel 130 Nev 565 569 2014 We have consistently held that the

22
ineffective assistance of post-conviction counsel in noncapital case may not constitute

good cause to excuse procedural defaults. Even assuming some blame for the delay

could be placed upon Ms Wilson Petitioner still waited over five years after his Motion

to Modify was denied to assert his current claims See also Pellegrini State 117 Nev

860 874-878 2001 once claim becomes available one-year deadline applies As

result the Petition is untimely in all respects and must be dismissed



that detective fabricated evidence would have been known to Petitioner at the time of

his plea In fact Petitioner was in the unique position of knowing exactly what he did

and did not do but made the choice to plead guilty after negotiations In other words if

Petitioner believed there was fabricated evidence he could have and should have raised

the issue at the time and/or proceeded to trial Thus Petitioner has failed to

demonstrate that his claims were unavailable to him within one year

The fact that Petitioner is not trained in the law is not an excuse to overcome the

procedural bar See Phelps Director of Prisons 104 Nev 656 66o 1988 overruled

on other grounds as recognized in Gallimort State 476 P.3d 435 2020 Further

10 the fact that Petitioner may not have all of his files or did not at the time his Petition was

ii due also does not overcome the procedural bar See Hood State iii Nev 335 338

12 1995 Petitioners explanations for his delayed filing are attributable to him or his

13 agents As such Petitioner has failed to show that the delayed filing was not his fault

14 NRS 34.7261a

15 To the extent that Petitioner claims he satisfies the standard because he got

i6 life sentence2 and he is innocent of the charges Petitioner still cannot overcome the

17 procedure bar Petitioners sentence was upheld on direct appeal and falls within the

18 statutory range Thus the fact that his sentence included lifetime supervision does not

19 provide basis for ignoring the procedural bars Petitioners claim of innocence is also

20 nonstarter As noted in the waiver of preliminary examination filed in this case

21 Petitioner pleaded guilty to legal fiction in order to receive reduced sentence on the

22 charge and the dismissal of two related charges See Waiver of Preliminary

23 ________________________

Petitioner was not sentenced to life in prison and is currently on parole so

Petitioner may mean he is subject to lifetime supervision



Examination filed herein on July 13 2009 Put differently he agreed to plead to

crime he did not commitas legal fictionto secure benefit and cannot now claim he

was innocent of the crime he plead guilty to because that was known at the time of his

plea As such Petitioners claim of innocence does not represent basis to overcome the

procedural bar See Hargrove State too Nev 498 503 1984 examining an

innocence claim in post sentence motion to withdraw plea and finding that the claim

was without merit and academic because the defendant pleaded guilty to lesser offense

to receive benefit Therefore the Petition must be dismissed because it is untimely

and Petitioner has not met his burden to show that he meets the statutorily provided

10 exception to the time bar See State Dist Ct Riker 121 Nev 225 231 2005

11 procedural bars are mandatory

12 Petitioners sentencing related claims are also barred by the plain language of

13 NRS 34.81o1a which limits post-conviction claims after plea to those claiming that

14 counsel was ineffective at the plea stage or that the plea was entered involuntarily and

15 unknowingly Petitioner claims that this is life case so the bar does not apply NRS

i6 34.81o1a does not contain such an exception and procedural bars are mandatory

17 See Riker 121 Nev at 231

Finally the Petition in this case should also be barred due to the doctrine of

19 latches See NRS 34.800 More than five years has elapsed since the judgment of

20 conviction was filed and there is rebuttable presumption of prejudice to the State in

21 having to respond to the petition and/or conduct trial if the plea is unwound

22 Petitioner did not provide legal basis to overcome the doctrine of latches in his

23 Opposition and there is none This Court should dismiss the Petition on the basis of

24 latches as well



Petitioners new claims are Drocedurally barred and do not Dresent basis for relief

Petitioner begins his opposition with series of nine claims which are not

responsive to the States motion and do not assist him to overcome the procedural bars

already asserted If these are viewed as expansions on his Petition they do not warrant

relief for several reasons Initially these claims would be subject to the same procedural

bars discussed above and the doctrine of latches See NRS 32.7261 NRS 34.81o1a

NRS 34.800

In addition each of the nine claims is nothing more than conclusory assertion

with no factual specificity or legal authority to demonstrate how each claim overcomes

10 the procedural bar and entitles Petitioner to relief For example Petitioner asserts that

ii his appellate counsel did not discuss his appeal with him his defense attorney colluded

12 with the district attorney and Dennis Carry was bad cop.3 No additional factual

13 allegations are included to connect the allegation to the relief Petitioner claims he is

14 entitled to Nor has Petitioner explained why it has taken so long to assert his claims

15 All of the claims asserted in the Opposition are bare naked conclusory and/or are

i6 belied by the record and do not present basis for hearing or discovery See

17 Hargrove 100 Nev at 502 providing that where claims are bare naked or belied by

i8 the record and do not include specific allegations that show petitioner is entitled to

19 relief no evidentiary hearing is required see also NRS 34.7802 discovery in post-

20 ______________________

21
Another example appears in claim of the Opposition where Petitioner asserts

that his guilty plea memorandum is defective because it was not certified by his counsel

22
It is unclear what certification requirement Petitioner is referring too but Petitioners

guilty plea memorandum was signed by counsel See Guilty Plea Memorandum filed

herein on Aug 14 2009 pg Petitioners claim fails because it is not only bare and

naked but also belied by the record See Hargrove 100 Nev at 502 defendant

seeking post-conviction relief is not entitled to an evidentiary hearing on factual

allegations belied or repelled by the record.



conviction proceeding is only available after an evidentiary hearing is set and upon

showing of good cause

In addition five of the claims asserted in Petitioners Opposition2 48-hour

rule violation Miranda violation Detective Dennis Carry is bad cop4

collusion between the State and his attorney5 and illegal search warrantconcern

events that occurred before the plea was entered By pleading guilty Petitioner waived

those claims Kirksey State 112 Nev 980 923 P.2d 1102 1996 explaining that

criminal defendant has solemnly admitted in open court that he is in fact

guilty of the offense with which he is charged he may not thereafter raise independent

to claims relating to the deprivation of constitutional rights that occurred prior to the entry

ii of the guilty plea.

12 In conclusion none of Petitioners claims in his Opposition overcome the

13 procedural bars or present cognizable basis for relief The Petition must be dismissed

14 in its entirety and this Court should also dismiss any claims Petitioner has attempted to

15

16
This claim is not fleshed out but later in Petitioner Opposition he suggests

that Dennis Carryplanted certain material on his computer during the investigation

See Opposition pg As such this claim involves events that allegedly occurred prior

i8
to the entry of Petitioners plea and would be waived by his choice to move forward with

plea at the time In addition Petitioner presents no evidence let alone specific

allegations showing that Dennis Carry acted improperly in Petitioners case which was

resolved over 12 years before Dennis Carrys recent arrest Further the current

allegations against Detective Carry are connected to his personal life not falsiTing

evidence in his cases Moreover Dennis Carry has not been adjudicated for his alleged

21
crimes and remains innocent until he either pleads guilty or is proven guilty The mere

arrest of Dennis Carry does not create an avenue for relief for Petitioner particularly

22
when Petitioner has not alleged specific facts to support his theory that Dennis Carry

falsified evidence in this case or to explain why he chose to enter plea if he believed his

charges were based on false evidence

For claim Petitioner asserts collusion between the prosecutor and his

attorney but he specifically refers to an event in justice court Thus it occurred before

entry of plea and is waived claim



add via his Opposition because the same procedural bars apply and his claims are bare

naked conclusory and/or belied by the record

AFFIRMATION PURSUANT TO NRS 23gB.oso

The undersigned does hereby affirm that the preceding document does not

contain the social security number of any person

DATED June 21 2021

CHRISTOPHERJ HICKS
District Attorney

By Is MARILEE CATE
MARILEECATE
Appellate Deputy

10
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14 hereby certify that this document was filed electronically with the Second Judicial

15 District Court on June 21 2021 Electronic Service of the foregoing document shall be
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17 Scoff Edwards Esq

18
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

WILLIAM MCCAFFREY Case No CRO9-1325

10 Petitioner Dept No

vs

12 STATE OF NEVADA

13
Respondent

14 _________________________________/

15 ORDER GRANTING MOTION TO DISMISS POST-CONVICTION PETITION

16 Before the Court is Motion to Dismiss Post-Conviction Petition Motion to Dismiss

17 filed by Respondent THE STATE OF NEVADA the State on February 2021 On

18 June 2021 Petitioner WILLIAM MCCAFFREY Petitioner filed Response to Motion

19 to Dismiss Post-Conviction Petition to which the State replied on June 21 2021

20 Having reviewed the briefing the record and the applicable authorities the Court

21 GRANTS the States Motion to Dismiss for the reasons set forth below

22 BACKGROUND

23
According to the record Guilty Plea Memorandum was filed in this case on

24
August 142009 Therein Petitioner pled guilty to Promotion of Sexual Performance of

25 Minor violation of NRS 200.720 and NRS 200.750 felony The Judgment of Conviction

26 was filed on October 2009 Petitioner appealed and the Supreme Court of the State of

27 Nevada affirmed Petitioners conviction See Order of Affirmance filed July 15 2010 The

28 remittittir was issued on August 10 2010 and filed with this Court on August 19 2010 On



October 20 2020 Petitioner filed Petition jbr Writ of Habeas Corpus the Petition The

State subsequently filed Motion to Dismiss in which the State argues that the Petition must be

dismissed as Petitioner failed to overcome the procedural bars set forth in NRS 34.726 The

Court agrees

DISCUSSION

The One-Year Procedural Bar

Pursuant to NRS 34.726l post-conviction petition must be filed within one-year of

remittitur absent demonstration of good cause for the delay For the purposes of

NRS 34.7261 good cause exists if Petitioner demonstrates to the satisfaction of this Court the

10 two following prongs that the delay was not the fault of the petitioner and dismissal of

11 the petition as untimely will unduly prejudice the petitioner Id The Nevada Supreme Court has

12
explained good cause that requires petitioner to demonstrate some obstacle external to the

13 defense prevented him from filing his claims within one year Pellegrini State 117 Nev 860

14 2001 To show undue prejudice petitioner must show that errors in the proceedings

15 underlying the judgment worked to the petitioners actual and substantial disadvantage Harris

16 State 113 Nev 683 688 2017

17 Here the Petition is untimely as it was filed more than ten years after the Nevada

18 Supreme Court issued remittitur Thus this Court turns to whether Petitioner has demonstrated

19 good cause for the delay and undue prejudice

20 In an attempt to demonstrate good cause for the delay Petitioner asserts three main

21
grounds as to why he failed to timely file the Petition because he is untrained in the law

22 due to alleged deficiencies of his prior post-conviction counsel and based on the theory

23 that former Detective Dennis Carry fabricated evidence in this case None of these reasons are

24 sufficient to overcome Petitioners burden under Nevada law

25 First our appellate courts have reiterated that being untrained in the law is not sufficient

26 excuse to overcome the procedural bar See Phelps Nev Dep ofPrisons 104 Nev 656 660

27 1988 overruled on other grounds as recognized in Gallimort State 476 P.3d 435 2020
28



See also Boney State 484 P.3d 280 Nev App 2021 Thus Petitioners claim that he is

unlearned in the law fails to meet sufficient demonstration of adequate cause for the delay

Second Petitioner asserts that he was unable to timely file the Petition because he was

unable to obtain his files from his post-conviction counsel Mary Lou Wilson

The governing jurisprudence holds that claim of ineffective assistance of counsel may

constitute adequate cause if the claim is not procedurally defaulted Hathaway State 119 Nev

248 25253 2003 The Supreme Court has explained other words petitioner must

demonstrate cause for raising the ineffective assistance of counsel claim in an untimely fashion

In terms of procedural time-bar an adequate allegation of good cause would sufficiently

10
explain why petition was filed beyond the statutory time period Id

11 Here placing blame on Ms Wilson is insufficient to meet adequate cause because

12 Ms Wilson was not appointed as counsel to Petitioners ease until July 16 2014about four

13
years after the Nevada Supreme Court issued remittitur Even if post-conviction petition were

14 filed at that time it would have been difficult for Ms Wilson to overcome the time bar as

15 Ms Wilsons appointment occurred well over the one-year procedural bar

16 Additionally the Nevada Supreme Court has consistently held that the ineffective

17 assistance of post-conviction counsel in noncapital ease may not constitute good cause to

18 excuse procedural defaults Brown McDaniel 130 Nev 565 569 2014 Because this is

19
noncapital case any deficient performance by Ms Wilson does not constitute adequate cause to

20 excuse Petitioners procedural default

21 Finally Petitioner fails to explain how his theory that former detective fabricated

22 evidence was unknown to him at the time remittitur was issued The Nevada Supreme Court has

23 clarified that all claims reasonably available must be made within the one-year period for filing

24
post-conviction habeas petition

25 In order to demonstrate good cause petitioner must show that an

26
impediment external to the defense prevented him or her from

complying with the state procedural default rules An impediment

27
external to the defense may be demonstrated by showing that the

factual or legal basis for claim was not reasonably available to

28 counsel or that some interference by officials made compliance



impracticable... Thus claim or allegation that was reasonably

available to the petitioner during the statutory time period would not

constitute good cause to excuse the delay

Hathaway State 119 Nev 248 25253 2003

As the State points out when Petitioner pled guilty he was in the unique position of

knowing which offenses he did or did not commit Thus Petitioner should have been reasonably

alerted at that time if he believed evidence was fabricated Instead of raising that issue at the

time Petitioner decided to plea guilty Because such claim was reasonably available to

Petitioner it is subject to the one-year statutory period Thus Petitioners claim that detective

fabricated evidence fails to demonstrate good cause

10 In sum the Court finds that Petitioners allegations of good cause lack merit to

11 demonstrate to the Courts satisfaction that adequate cause to excuse his delay Therefore the

12 Petition is dismissed as procedurally time-barred

13 II Petitioners New Claims

14 In the Response to Motion to Dismiss Post-Conviction Petition Petitioner asserts nine

15 new claims which are not responsive to the States Motion to Dismiss Rather they are an

16 expansion to the Petition and thus subject to the same procedural bars set forth in

17 NRS 32.7261 The claims as asserted by Petitioner include

18
__________________________

19 In addition to the three main grounds discussed above Petitioner contends that adequate cause

exists because he received life sentence and by asserting claim of innocence The Court has

20 reviewed the record and Petitioner was not sentenced to life in prison Rather Petitioner is

21
subject to lifetime supervision The Court is unaware of any authority that suggests that lifetime

supervision constitutes good cause Furthermore Petitioners claim of innocence is not

22 sufficient to meet adequate cause because he pled guilty to legal fictiona crime he did not

committo secure the benefit of reduced sentence on the charge and the dismissal of two
23

charges See Hargrove State 100 Nev 498 503 1984 examining an innocence claim in

24 post sentence motion to withdraw plea and finding that the claim was without merit and

academic because the defendant in that case pleaded guilty to lesser offense to receive

25 benefit Therefore both of these grounds fail to meet adequate cause

26 More generally Petitioners underlining grounds for relief stem from his plea counsels

27 negations and performance at sentencing Petitioner fails to explain how these claims were

unknown to him at the time remitter was issued See Hathaway State 119 Nev 248 25253

28 2003



Claim the guilty plea memorandum was defective because it did not contain proper

certification by Petitioners counsel

Claim the 48-hour rule was violated

Claim Petitioners Miranda Rights were violated

Claim Petitioner would not have pled guilty if he had known Detective Carry was

bad cop

Claim counsel for Petitioner John Petty had no discussion with Petitioner about

appeals

Claim time was lost due to Attorney Wilsons abandonment of this case

10 Claim the 60-minute rule was violated

11 Claim defense counsel and the district attorney colluded against Petitioner

12 Claim the search warrant was illegal

13 The Nevada Supreme Court has explained that no evidentiary hearing is required where

14 claims are bare naked or belied by the record and do not include specific allegations that show

15
petitioner is entitled to relief See Jfargrove 100 Nev at 502 The Court has thoroughly

16 reviewed each of the nine claims in Petitioners Response and finds them to be nothing more

17 than mere conclusory assertions with no factual specificity or legal authority to demonstrate how

18 each claim overcomes the procedural bar For instance Petitioner asserts that his appellate

19 counsel did not discuss his appeal his defense attorney conspired with the district attorney and

20 former Detective Carrywas bad cop No additional factual allegations are included to

21 connect the allegation to the relief Petitioner claims he is entitled to relief Nor has Petitioner

22
explained why it has taken so long to assert his claims pursuant to NRS 34.7261 Because the

23 claims are bare naked conclusory andlor are belied by the record they do not present

24 cognizable basis for relief and thus fail to overcome the procedural bars.2

25

The Court notes that five of the claims asserted in Petitioners ResponseClaim the 48-hour

26 rule violation Claim Miranda violation Claim Detective Dennis Carry is bad cop
27

Claim collusion between the State and his attorney and Claim illegal search warrant
concern events that occurred before the plea was entered By pleading guilty Petitioner waived

28 those claims Kirksey State 112 Nev 980 1996 explaining that criminal

defendant has solemnly admitted in open court that he is in fact guilty of the offense with which



CONCLUSION

For the foregoing reasons the Court GRANTS the States Motion to Dismiss

Post-Conviction

IT IS SO ORDERED

DATED this day of August 2021

BARRY BRESLOW
District Judge
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28 he is charged he may not thereafter raise independent claims relating to the deprivation of

constitutional rights that occurred prior to the entry of the guilty plea.
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