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INTRODUCTION

In their Answering Brief (AB), Respondents 5148 Spanish Heights, LLC and
CBC Partners I, LLC concede that the “Real Property securing the documents has
been foreclosed upon.” AB at p. 14. Respondents then claim that there is
“approximately $4,000,000.00 still remaining to be paid to Defendants.” AB at p.
14. This is not accurate, as Respondents have failed to obtain any deficiency
judgment — nor do Respondents even have a cause of action pending for a deficiency
judgment.

To date, 5148 Spanish Heights, LLC has not initiated any deficiency action
against Appellants, and in fact, cannot prevail on any such action pursuant to NRS
40.459(1)(c), wherein a Note holder who purchased on the secondary market is
precluded from recovering more than the amount paid to purchase the Note or the
difference between that amount and the value of the real property.

This is relevant because it goes to the mootness of the order appointing the
Receiver over SJC Ventures at this point. There is no longer any real property to
protect, and there is no deficiency judgment. At a minimum, receiver order should
be reversed in light of its mootness.

Further, Respondents mistakenly argue that “No court has ever found the
Receiver to have acted unethically in any matter.” AB atp. 17. To the contrary, the

Honorable Gloria Sturman has previously found that Larry Bertsch (the appointed



Receiver in this case) failed to disclose a prior attorney-client relationship with the
law firm (Lionel Sawyer & Collins) representing the plaintiff company that was
suing Mr. Bloom’s principals, which constituted a violation of NCJC 2.11(C), and
resulted in Mr. Bertsch’s findings of fact and conclusions of law, along with his Final
Report of Special Master, not being adopted by the Court in that case. PA0009-16.
A violation of NCJC 2.11(C) is in fact a violation of an ethical canon. The Code of
Judicial Conduct establishes standards for the ethical conduct of judges and judicial
candidates. As such, if a violation of the Code of Judicial Conduct is found, that
means an ethical violation is at play.

Accordingly, the Receiver order should be reversed in light of its mootness,
and alternatively, it should be reversed because a biased receiver was selected.

ARGUMENT

A. There is No Basis for a Receivership Over SJC Ventures
In the Answering Brief, Respondents contend that they are “well justified in
having a receivership as it is clear the collateral for the Forbearance Agreement and
Amended Forbearance Agreement are in jeopardy of being lost.” AB at p. 16. Itis
unclear what “collateral” is being referred to here. The real property at issue has
already been foreclosed on (as Respondents concede), and the only other “collateral”
IS a monetary judgment (the Ngan Judgment referenced on AB at p. 4) held by First

100, which has nothing to do with SJC Ventures’ regular business activities. SJC



Ventures merely holds a Membership Interest in First 100 (AB at p. 4), and there has
been no explanation or findings as to how merely holding that Membership Interest
somehow equates to actual evidence of the subject property being lost, injured,
destroyed, or subject to waste per NRS 107.100 and NRS 32.010.

The Answering Brief does not deny that SJIC Ventures has not been deemed
insolvent or subject to a plan or motion to have its affairs wound up; nor is it in a
position where dissolution would be appropriate, or is even contemplated. To the
contrary, the renter entity SJC Ventures made rent payments to SHAC, paying rent
in advance all the way through December 2022. PA0050-54.

Instead, Respondents point to findings that First 100, LLC has no continued
operations, employees, bank accounts, or active governance. AB at p. 16.
Respectfully, that has nothing to do with whether a receiver over SJC Ventures was
justified. While Respondents repeatedly point out that SJC Ventures has allegedly
“defaulted under the terms of the Documents,” a monetary default alone is not
enough to warrant a receiver. Courts of equity exercise the receivership power
“with great caution and only as exigencies of the case appear by proper proof. . ..”
Thoroughgood v. Georgetown Water Co., 9 Del. Ch. 84, 90, 77 A. 720, 723 (1910).

This is particularly the case where the entity continues to function actively.

A receiver nendente lite for a cornoration activelv functionina is
never to he ilstified excent 1inder circiimstances that show an uiraent
need for immediate nrotection anainst initrv either in the course of
actual infliction or reasonablv to be annrehended. As the remedyv is
a stringent one and fraught often times when asked for with the



nossihilities of as much if not mare harm than that which it seeks to
avoid_ it should he annlied with scrupulous care. Only emergent
situations can evoke its application.

Salnita Corp. v. Walter Holding Corp., 19 Del. Ch. 426, 434, 168 A. 74, 76 (1933).
There were no findings that SJIC Ventures was not being properly maintained and
governed. There were no findings whatsoever stating that SJC Ventures was
improperly governed and funded, which goes to the lack of justification for any
receiver order, and the Answering Brief fails to shed light on any such findings.

Further, even if somehow there was justification for the appointment of a
receiver, that no longer is the case, as Respondents concede that the real property at
issue has been foreclosed on. Therefore, instead of just declaring that they have a
deficiency interest, Respondents would need to pursue a deficiency judgment against
Appellants, and they would need to abide by NRS 40.459(1)(c) in doing so, which
indicates that a Note holder who purchased on the secondary market is precluded
from recovering more than the amount paid to purchase the Note or the difference
between that amount and the value of the real property.

B. Receiver Larry Bertsch is Not Neutral

The Answering Brief also contends that Appellants have made “false” and
“misleading” representations about the findings in the Vion Operations LLC v. Jay
Bloom, et al. case. AB atp. 17. Not so. The Honorable Gloria Sturman found that

Mr. Bertsch’s violated NCJC 2.11(C). PA0009-16. This was an ethical violation.



The fact that Judge Sturman did not spell out in the order that violating NCJC
2.11(C) is an ethical violation is not dispositive — the Code of Judicial Conduct is
designed to establish standards for ethical conduct, that is its entire purpose, as set
forth in its Preamble. Respondents appear to be arguing that because Judge Sturman
did not find that disqualification was appropriate, that must have meant that no
ethical rules were violated, but this is not the case.

And further, stating that the district court ““accepted Mr. Bertsch’s final report”
in the Vion matter is a bit misleading, as the district court also specifically “does not
adopt the Final Report of Special Master as findings of fact or conclusions of law,”
SO “accepting” the report was not an extraordinary step. PA0014.

The Answering Brief also does not deny that Mr. Bloom personally sued Mr.
Bertsch following the Vion case. It should therefore be more than apparent that Mr.
Bertsch would not be a neutral figure in acting as a receiver over another entity that
Mr. Bloom manages, given his prior unethical misconduct and the prior litigation he
was subjected to by Mr. Bloom.

Nonetheless, the district court still appointed Mr. Bertsch as the receiver in
this underlying matter, holding that “the Court’s experience with Larry Bertsch has
not been similar to that outlined by Jay Bloom.” PA0690.

Accordingly, it was an abuse of discretion to allow Mr. Bertsch to be the

receiver at all in this case, as no consideration was made to the storied history



between Mr. Bertsch and Mr. Bloom.

CONCLUSION

Therefore, Appellants request that this Court reverse the Eighth Judicial

District Court’s order appointing non-neutral individual Larry Bertsch as a receiver

over SJC Ventures.
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