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DISTRICT COURT 
CLARK COUNTY, NEVADA 

-oOo- 

DARIA HARPER, an individual; and  ) 
DANIEL WININGER, an individual,  ) 

) 
Plaintiffs,  ) CASE NO.: A-20-814541-C 

) DEPT NO.:  XXX 
vs.  ) 

) 
COPPERPOINT MUTUAL INSURANCE  ) 
HOLDING COMPANY, an Arizona Corp.; ) 
COPPERPOINTI GENERAL INSURANCE ) 
COMPANY, an Arizona Corp; LAW OFFICES ) 
OF MARSHALL SILVERBERG, P.C., a  ) 
California Corp.; KENNETH MARSHALL ) 
SILVERBERG aka MARSHALL SILVERBERG ) ORDER
Aka K. MARSHALL SILVERBERG, an  ) 
Individual; THOMAS S. ALCH aka THOMAS ) 
STEVEN ALCH, an individual; SHOOP, A ) 
PROFESSIONAL LAW CORPORATION, a ) 
California Corporation, BRUCE G. F AGEL, A  ) 
LAW CORPORATION aka LAW OFFICES OF  ) 
BRUCE G. F AGEL & ASSOCAITES, a   ) 
California Corporation DOES 1-50, inclusive, ) 

) 
Defendants.  ) 

______________________________ ) 

INTRODUCTION 

The above-referenced matter is scheduled for a hearing on June 30, 2021, with 

Jurisdiction.  Pursuant to the Administrative Orders of the Court, as well as EDCR, this 

matter may be decided with or without oral argument.   This Court has determined that 

it would be appropriate to decide this matter on the papers, and consequently, this 

order issues. 

FACTUAL AND PROCEDURAL HISTORY 

Plaintiff, Daria Harper, is an Arizona resident, who was employed by an Arizona 

General Insurance Company (Copperpoint).  Plaintiff was initially injured in Arizona 

Electronically Filed
07/04/2021 2:13 PM
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during her employment with Islander RV Resort, and she filed for and obtained 

workers  compensation benefits in Arizona.  Plaintiff required medical treatment in Las 

Vegas, and was injured as a result of medical negligence.  Plaintiff then filed a medical 

malpractice/professional negligence suit in Clark County, Nevada.  The industrial claim 

Compensation Act, and Defendant Copperpoint paid benefits of approximately 

received $6,250,000.00 in settlement funds.  Plaintiff claims her recovery was limited 

by NRS 42.021 which would diminish her recovery by the admission of evidence that 

medical bills and lost earnings were paid by workers  compensation.  But that same 

were admitted at trial.  Defendant, Copperpoint, has ceased paying Plaintiff benefits, 

claiming that it has a credit for $3,171,095, and it is not required to pay further benefits 

until it has recouped its lien.   

Subsequently, Defendant sent Plaintiff a letter asking for an update.  Counsel for 

Plaintiff informed Defendant that the matter was settled and no lien was valid against 

the settlement because NRS 42.021 precludes such a lien.  Defendant then sent a notice 

of claim status, informing Plaintiff of their belief in the validity of the lien pursuant to 

Arizona statute A.R.S. 23-1023, and informing Plaintiff that further medical expenses 

would not be paid until the funds paid by Defendant had been recouped.  After service 

of this notice, Defendant also informed Plaintiff that they would cease providing her 

any and all benefits in 30 days.  One month later, Defendant sent another letter 

informing Plaintiff that all benefits were terminated until the lien amount $3,171,095 

was paid. 

The Complaint in this case was filed on May 04, 2020, seeking declaratory relief 

regarding whether Defendant was entitled to terminate benefits and demand 

repayment of its lien (whether the lien is valid); seeking injunctive relief to make 

Defendant continue to pay workers compensation benefits to Plaintiff (should 

Defendant win on the lien issue); and asserting causes of action for legal malpractice 

and breach of fiduciary duty against Defendants Law Offices of Marshall Silberberg, 

PC, Kenneth Marshall Silberberg, and Thomas S. Alch aka Thomas Steven Alch, Shoop, 

a Professional Law Corporation. Plaintiffs also alleged fraud and breach of contract by 
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Defendants Law Offices of Marshall Silberberg, PC, and Kenneth Marshall Silberberg. 

Plaintiffs also seek punitive damages. 

On May 20, 2020, Plaintiffs filed an application for TRO and Motion for 

Preliminary Injunction.  This Court heard oral argument regarding the Application for 

TRO and Motion for Preliminary Injunction on July 08, 2020.  This Court indicated 

that there were issues raised that would preclude the granting of a preliminary 

injunction.  Additionally, the Court advised that monetary loss was insufficient to 

establish irreparable harm.  Consequently, the Motion for Preliminary Injunction was 

denied. 

Subsequently, Defendants Copperpoint and Thomas S. Alch each filed a Motion 

to Dismiss, or Alternatively, Motion for Summary Judgment, which was joined by 

Defendants Law Offices of Marshall Silberberg, PC and Kenneth Marshall Silberberg.  

Additionally, Defendant Shoop filed a Motion to Dismiss for Lack of Personal 

Jurisdiction, and Plaintiffs filed a Motion for Partial Summary Judgment.  These items 

were all decided on the papers in an order filed on October 26, 2020. Defendant 

November 24, 2020, along with a Motion to Certify the October 26, 2020 Order as 

Final Pursuant to NRCP 54.  The Case Appeal Statement was filed on December 11, 

2020.  The $500 appeal bond was posted on December 15, 2020.  No Opposition 

having been filed, the Motion to Certify the October 26, 2020, Order as Final Pursuant 

to NRCP 54 was granted (as it relates to the Plaintiffs claims against Copperpoint) in a 

minute order dated December 30, 2020. 

Plaintiffs sought leave to file an Amended Complaint pursuant to NRCP 15 to 

expand upon the allegations in the original Complaint and to add Bruce G. Fagel, A Law 

Corporation, also known as Law Offices of Bruce G. Fagel & Associates, as a defendant. 

Upon taking the deposition of Defendant Thomas S. Alch, Plaintiffs learned that 

Defendant Alch was the agent of and acting on behalf of Bruce G. Fagel, A Law 

Corporation, also known as Law Offices of Bruce G. Fagel & Associates.  Plaintiffs also 

learned that Bruce G. Fagel, A Law Corporation, also known as Law Offices of Bruce G. 

Fagel & Associates, was a party to a joint venture with the then-named legal 
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malpractice defendants, Alch and Si

9, 2021 and they filed an Amended Complaint the same day.  Apparently, Bruce G. 

Fagel, A Law Corporation, also known as Law Offices of Bruce G. Fagel & Associates 

was served with the summons and amended complaint on April 1, 2021.  

On April 1, 2021, the Court entered a Stipulation and Order to Stay Case pending 

appeal in the Supreme Court of Nevada. However, on April 20, 2021, the Court entered 

a clarified Stipulation and Order to Stay Case, which provides that stay does not apply 

to the responsive pleading deadline of Defendant Bruce G. Fagel, A Law Corporation, 

Fagel Law filed an Initial Appearance Fee Disclosure and the present Motion to Dismiss 

on May 21, 2021. Plaintiffs filed an Opposition thereafter on June 4, 2021, and a Reply 

was filed June 23, 2021. 

SUMMARY OF LEGAL ARGUMENTS. 

Defendant Fagel Law filed present Motion on 5/21/21. Defendant argues for 

dismissal under NRCP 12(b)(5) because the Court lacks either general or specific 

jurisdiction.  

home, and that it extremely limited contacts or affiliations with Nevada.  According to 

the Declaration of Bruce G. Fagel, Fagel Law had a "virtual" office for its affiliate, the 

Law Office of Thomas S. Alch for some years.  Thomas S. Alch ended his affiliation with 

Fagel Law in September 2017.   Fagel Law has not had an office in Nevada since 

December 2018.  While Fagel Law maintained a virtual office, only 2% of work time 

occurred in Nevada while 98% occurred in California.   Fagel Law does not own any 

real property in Nevada and has no bank accounts here. It has a single lawyer licensed 

in Nevada but who has been on inactive status for years, has no secretarial or support 

staff here, and although it has a Nevada number, the phone number routes calls 

directly into Fagel Law's California office.  Moreover, Fagel Law's representation of 

Nevada clients and involvement in Nevada matters is de minimis, with only 2-5% of its 

total revenue over the past 10 years.   Fagle argues that "home," as the Court has 

defined it for general jurisdiction purposes, is California - the place of its incorporation 

and its principal place of its business.  
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Defendant cites to an unpublished US Supreme Court opinion to bolster its 

position. The case is BNSF Ry. Co. v. Tyrell, et al., 16-405, 2017 WL 2322834 (U.S. 

May 30, 2017). There, a North Dakota resident brought a Federal Emp

Act (FELA) suit against BNSF Railway Company in Montana state court for claims 

relating to injuries that occurred outside of Montana. BNSF Ry. Co.at 4. The Court 

noted that BNSF was neither incorporated nor headquartered in Montana. Id. Although 

the BNSF operated over 2,000 miles of railway in the State and employed more than 

in Montana. Id.; referencing Daimler AG v. Bauman, 571 U.S. 117, 127 (2014).  

In that case, the Court held:  

[T]he general jurisdiction inquiry does not focus solely on the magnitude of the 
defendant's in-state contacts .... Rather, the inquiry 'calls for an appraisal of 
corporation's activities in their entirety'; [a] corporation that operates in many 
places can scarcely be deemed at home in all of them.' ... [T]he business BNSF 
does in Montana is sufficient to subject the railroad to specific personal 
jurisdiction of that State on claims related to the business it does in Montana. 
But in-state business ... does not suffice to permit the assertion of general 
jurisdiction over claims like Nelson's and Tyrrell's that are unrelated to any 
activity occurring in Montana. 

BNSF Ry. Co., 2017 WL 2322834 at 10. 

Defendant next asserts that the Court also lacks specific jurisdiction.  Defendant 

argues that all relevant case law presumes that the Plaintiffs are from the forum state. 

However, here the plaintiffs are/were from Arizona, not Nevada.  Plaintiffs have not 

and cannot establish that -

would create a substantial connection between Fagel Law and Nevada.  

Plaintiffs' central allegation is that they received inadequate/insufficient advice 

concerning the existence and ramifications regarding the Copperpoint 

subrogation/lien, but Fagle contends that no one associated with Fagel Law was 

involved in the settlement of the underlying case, the research and analysis of the 

potential ramifications of the Copperpoint subrogation/lien, whether Nevada law or 

Arizona law would apply to that determination, what the Plaintiffs knew about the 

existence of the lien, and/or provided legal advice to the Plaintiffs regarding those 

issues, etc.  Rather, Silberberg admitted that he handled all critic -

activity. 
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Defendant contrasts the present facts with those in Fulbright & Jaworski v. 

Eighth Jud. Dis. Court, 131 Nev. 30, 36 (2015), where the Court held a Texas-based law 

firm did not purposefully avail itself of the benefit of acting 

Nevada simply by meeting with the client in Nevada.  Defendant argues that here there 

are no allegations of any "suit related" activity being performed by Fagel Law in 

Nevada, and no allegations of any meeting or contact in Nevada that forms any part of 

Plaintiffs' claims.  

Even if all of Plaintiffs' allegations about Fagel Law's conduct are taken to be 

true for purposes of this jurisdictional analysis, nothing in those allegations provides a 

connection to Nevada that is sufficient to permit the Court to assert jurisdiction.  

Requiring Fagel to appear and defend this suit in Nevada would be unreasonable and 

burdensome.  Nevada has little interest in adjudicating Plaintiffs' claims, particularly 

since this Court has already determined that Arizona law would apply to the 

Copperpoint lien/subrogation issue, and the contingency fee agreement and 

disbursement of the proceeds all happened in California with the Silberberg firm.  

Defendant argues that none of the allegedly tortious "suit related" conduct took 

place in Nevada, and did not even involve Fagel Law since Silberberg handled the 

resolution of the case, the Copperpoint lien issue, the contingency fee agreements, and 

the disbursement of proceeds. 

Defendant argues that Fagel Law has not maintained even a virtual office in 

Nevada since December 2018 and has not taken any new Nevada matters since 2018.  

Plaintiffs could have brought this suit in California where Fagel Law is incorporated 

and has its principal place of business, where Silberberg resides and is incorporated, 

and where the allegedly tortious ("suit related") conduct occurred. 

Finally, Defendant argues that public policy 

Amended Complaint against Fagel Law.  aims against 

Fagel Law would encourage litigants to bring similar actions against nonresident 

defendants on the sole basis that a plaintiff from a foreign jurisdiction had a failed 

lawsuit in the State allegedly due to the errors and omissions of an out-of-state  

In opposition, Plaintiffs argue that Fagel Law purposefully availed itself of the 

benefits of serving the market in Nevada on ten separate occasions by paying for the 

cost of a Nevada office and directing its agent/employee, who was licensed to practice 
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in Nevada, to file lawsuits in Nevada.  Although Fagel Law argues that its connection 

with Nevada was practically non-existent, that is involvement in the underlying medical 

malpractice lawsuit was nominal at best, the facts prove otherwise.  

Plaintiffs point out that between 1999 and 2017, Fagel paid for and rented an 

office in Nevada, advertised for Nevada medical malpractice cases, and handled 

approximately ten Nevada cases.   , 

and while employed by Fagel Law, filed the complaint, assisted in discovery, and gave 

advice on Nevada law.  

expert witness reports, gave advice on Nevada law, and approved settlement 

agreements. 

Food & Drug Ctrs., Inc. v. Bellegarde, 114 Nev. 602, 608, 958 P.2d 1208, 1212 

Plaintiffs argue that specific j

Nevada were intentional and purposeful when it advertised to Nevada residents and 

paid for office space for its agent to represent clients in Nevada courts and receive 

monetary rewards.  prior to the Harper medical malpractice case 

with the Harper medical malpractice case provide the basis for specific personal 

jurisdiction. 

Plaintiffs argue that Fagel

harm as a result of the settlement ignores the allegations of the complaint that Alch was 

an agent of Fagel law when his negligence harmed Plaintiffs.  Plaintiffs also argue that 

even if neither Fagel nor Alch were personally negligent, they would be liable as joint 

venturers, as alleged in paragraph 9 of the amended complaint.   Plaintiffs contend that 

Silberberg, Fagel and Alch entered into a joint venture, the purpose of which was to 

combine their efforts to pursue a medical malpractice lawsuit in Nevada, and that 

 Silberberg confirmed the arrangement on June 17, 

2016, when he notified Harper and Wininger that he associated with Bruce Fagel and 

Thomas Alch of the Law Offices of Bruce Fagel to be part of the legal team.  Plaintiffs 

reference Radaker v. Scott (1993) 109 Nev. 653, 658, 855 P.2d 1037, 1040, where the 
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Nevada Supreme Court explained that partners in a joint venture are jointly and 

severally liable for everything chargeable to the partnership under NRS 87.130. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

For a Court to obtain personal jurisdiction over a nonresident defendant, a 

plaintiff must show: -arm statute have been 

Arbella Mut. Ins. Co. v. Eighth Jud. Dist. Court, 122 Nev. 509, 512, 134 P.3d 710, 712 

(2006) (quoting Firouzabadi v. First Jud. Dist.Ct. In & For Carson City, 110 Nev. 1348, 

1352, 885 P.2d 616, 619 (1994)).  

constitutional limits of due process under the Fourteenth Amendment, which requires 

that the defendant have such minimum contacts with the State that the defendant 

could reasonably anticipate being haled into court here, thereby complying with 

Arbella, 122 Nev. at 512, 134 

P.3d at 710, 712 (quoting ., 326 U.S. 310, 316 (1945)). Due 

to obtain either (1) general jurisdiction or (2) specific personal jurisdiction, and it is 

reasonable to subject the nonresident defendant to suit here. Arbella at 712. 

are so substantial or continuous and systematic that it may be deemed present in the 

forum and is thereby subject to suit over claims unrelated to its activities there.  Viega 

GmbH v. Eighth Jud. Dist. Ct., 30 Nev. 368, 375, 328 P.3d 1152, 1157 (2014); Daimler 

AG v. Bauman

appraisal 

Fulbright & Jaworski v. Eighth Jud. Dis. Court, 131 Nev. 30, 36 (2015) (quoting 

Daimler, 571 U.S. 117, 127.   

Nevada, such that it had an attorney/agent practicing in Nevada, and the activities in 

Nevada may have been substantial, continuous, and systematic at one time, they do not 

appear to be so now.  That does not mean, however, that jurisdiction does not lie for 

events which happened while the activities were substantial, continuous and 

systematic.  Even if the Court were not to find general jurisdiction, however, the Court 

believes that specific jurisdiction applies. 
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A state may exercise specific personal jurisdiction over a non-resident 

forum state and affirmatively directs conduct toward the forum state, and (2) the cause 

of action arises from that purposeful contact with the forum or conduct targeting the 

forum. Baker v. Eighth Jud. Dist. Court ex rel. County of Clark, 116 Nev. 527, 999 P.2d 

1020, 1024 (2000) (citing Trump v. Eighth Jud. Dist. Court, 109 Nev. 687, 699 700 

(1993)).   In the present case, Thomas Alch was an employee or agent of Fagel Law, 

provided legal services in Nevada, and was at least allegedly involved in the providing 

compensation claim, and its relation to the Nevada professional negligence claim. 

For purposes of a Motion to Dismiss under NRCP 12, the allegations of the 

Complaint must be presumed to be true, and all evidence and allegations must be 

viewed in the light most favorable to the nonmoving party.  Further, a Complaint is 

generally not dismissed unless the Court finds that Plaintiff would not be entitled to 

relief under any set of facts which could be proved.  Although a jurisdictional analysis is 

a legal analysis, not a factual analysis, it is dependent at least in part on the C

determination of whether the moving Defendant purposely availed itself of the form 

claims.  Based on the information and evidence provided to the Court, this Court 

purposeful contacts with the State of Nevada, and that such contacts, especially 

through the involvement of its agent, Thomas Alch, satisfies the requirements of 

specific personal jurisdiction. 

In Radaker v. Scott (1993) 109 Nev. 653, 658, 855 P.2d 1037, 1040, the Nevada 

Supreme Court explained the vicarious liability of partners in a joint venture: 

partnership wherein two or more persons conduct some business enterprise, 
agreeing to share jointly, or in proportion to capital contributed, in profits and 
losses. (Citation omitted.) Bruttomesso v. Las Vegas Met. Police Dept., 95 Nev. 
151, 154, 591 P.2d 254, 256 (1979). Furthermore, the principles of law regarding 
general partnerships encompass joint ventures. Haertel v. Sonshine Carpet Co., 
102 Nev. 614, 616, 730 P.2d 428, 429 (1986). This being the case, an 
examination of the Uniform Partnership Act, NRS Chapter 87, provides insight. 
NRS 87.060 defines a partnership as an association of two or more persons to 
carry on as co-owners a business for profit. NRS 87.130 indicates that the 
partnership will be bound where loss or injury is inflicted upon a third party by a 
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partner acting in the ordinary course of the business of the partnership. 
Moreover, all partners are to be held liable jointly and severally for everything 

This Court finds that there is at least some evidence that may establish a joint 

provides: 

At all times mentioned herein, defendant THOMAS STEVEN ALCH, also known 

and Nevada. From March 17, 1997, until September 15, 2017, ALCH was an 
agent and/or employee of defendant BRUCE G. FAGEL, A LAW 
CORPORATION, also known as Law Offices of Bruce G. Fagel & From March 17, 
1997, until September 15, 2017, ALCH was an agent and/or employee of 
defendant BRUCE G. FAGEL, A LAW CORPORATION, also known as Law 

the present, ALCH was an agent and/or employee of SHOOP, A 
PROFESSIONAL LAW CORPORATION ("SHOOP"). SHOOP was and is a 
corporation duly incorporated under the laws of California and located in Los 
Angeles County, California, and procured professional liability insurance that 
covers the negligent acts and omissions of its agent and/or employee defendant 
ALCH. From September 16, 2017, to the present, ALCH was the agent of FAGEL, 

Nevada. At all times after September 15, 2017, ALCH and FAGEL were engaged 
in a joint venture, pursuant to which FAGEL paid for an office in Las Vegas, 
Nevada, and paid the expenses of ALCH, so that ALCH would be able to practice 
law in Nevada and represent the clients of FAGEL in Nevada, for the goal of 
earning attorney fees for themselves. FAGEL was and is a corporation duly 
incorporated under the laws of California and located in Los Angeles County, 
California, and is liable for the negligent acts and omissions of its joint venturer, 
agent and/or employee, defendant ALCH. 

According to the Declaration of Bruce G. Fagel, Fagel Law held itself out to have 

a Nevada office and a Nevada licensed attorney to perform legal services in Nevada 

from 1997-2017.  

Thomas S. Alch, an affiliate Bruce G. Fagel & Associates.

CONCLUSION/ORDER 

Based upon the foregoing, and good cause appearing, 

IT IS HEREBY ORDERED

Jurisdiction is hereby DENIED. 
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Because this matter has been decided on the pleadings, the hearing scheduled 

for June 30, 2021, will be taken off calendar, and consequently, there is no need for any 

parties or attorneys to appear. 

___________________________ 
JERRY A. WIESE II 
DISTRICT COURT JUDGE 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-814541-CDaria Harper, Plaintiff(s)

vs.

Copperpoint Mutual Insurance 

Holding Company, Defendant(s)

DEPT. NO.  Department 30

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/4/2021

Kellie Piet kpiet@mcbridehall.com

Heather Hall hshall@mcbridehall.com

David Clark dclark@lipsonneilson.com

MGA Docketing docket@mgalaw.com

Kimberly Glad kglad@lipsonneilson.com

Susana Nutt snutt@lipsonneilson.com

Joann deJonge jdejonge@lawhjc.com

Debra Marquez dmarquez@lipsonneilson.com

Robert McBride rcmcbride@mcbridehall.com

Riley Clayton, Esq. rclayton@lawhjc.com

Michelle Newquist mnewquist@mcbridehall.com
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Terry Rodriguez trodriguez@hmc.law

Candace Cullina ccullina@mcbridehall.com

Tiffane Safar tsafar@mcbridehall.com

sami Randolph srandolph@hmc.law

John Blumberg advocates@blumberglaw.com

Dalton Hooks, Jr. dalton@hmc.law

Dalton Hooks, Jr. dalton@hmc.law

Alan Schiffman alan@schiffmanlaw.com

Terry Rodriguez trodriguez@hmc.law

Kenneth Silberberg ms@silberberglaw.com

Kenneth Silberberg ms@silberberglaw.com

Thomas Alch thomas.alch@shooplaw.com

James Kjar kjar@kmslegal.com

Jon Schwalbach jschwalbach@kmslegal.com

James Kjar kjar@kmslegal.com

Jon Schwalbach jschwalbach@kmslegal.com

Jessica O'Neill joneill@kmslegal.com

Robert McKenna, III rmckenna@kmslegal.com

Penny Williams pwilliams@mcbridehall.com

Melissa Grass mgrass@copperpoint.com
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