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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRICK GOLD CORPORATION,
Petitioner,

VS.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK; AND THE
HONORABLE ELIZABETH
GONZALEZ, DISTRICT JUDGE,
DEPT. XI,

Respondent,
and

BULLION MONARCH
MINING, INC.,

Real Party in Interest.

Case No.

Electronically Filed

Aug 25 2021 08:39 a.m.
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DATED this 24th day of August, 2021.

PISANELLI BICE PLLC

By:

/s/ Jordan T. Smith

James J. Pisanelli, Esq., #4027
Todd L. Bice, Esq., #4534
Debra L. Spinelli, Esq., #9695
Jordan T. Smith, Esq., #12097
400 South 7th Street, Suite 300
Las Vegas, Nevada 89101

Attorneys for Petitioner Barrick Gold Corporation

Docket 83415 Document 2021-24733
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CHRONOLOGICAL INDEX

DOCUMENT DATE | VOL. PAGE
Complaint filed in Bullion Monarch 12/12/2018 | 1 PA 0001-0041
Mining, Inc. v. Barrick Goldstrike
Mines, Inc., et al., Case No. A-18-785913-B,
FILED UNDER SEAL
Minute Order on All Pending Motions 04/22/2019 | 1 PA 0042-0044
Barrick Gold Corporation's Motion to 10/11/2019 | 1 PA 0045-0128
Dismiss
Bullion Monarch Mining, Inc. Motion for 11/02/2019 I PA 0129-0185
Leave to File Amended Complaint
FILED UNDER SEAL
Bullion Monarch Mining, Inc.'s Opposition |11/12/2019| LII | PA 0186-0329
to Motion to Dismiss
FILED UNDER SEAL
Proof of Service on Defendant Barrick Gold | 11/25/2019| 11 PA 0330-0335
Corporation
Order Granting Plaintiff's Motion for Leave |05/21/2020| 1I PA 0336-0338
to File Amended Complaint
Order Regarding Motion for Clarification or,| 07/14/2020| I PA 0339-0343
Alternatively, for Leave to File Amended
Complaint
Second Amended Complaint 07/14/2020| I PA 0344-0390
FILED UNDER SEAL
Barrick Gold Corporation's Motion to 07/28/2020 | 1II PA 0391-0414
Dismiss Plaintiff's Second Amended
Complaint

07/28/2020| I | PA 0415-0572

Appendix to Barrick Gold Corporation's
otion to Dismiss Plaintiff's
Amended Complaint

econd
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DOCUMENT DATE | VOL. PAGE
ﬁppendix to Barrick Nevada Holding LLC's | 08/06/2020 |III, IV, | PA 0573-1042
otion to Dismiss Plaintiff's Secon Vv
Amended Complaint
EXHIBIT D FILED UNDER SEAL
Combined Opposition to Barrick Gold 08/21/2020 | V, VI | PA 1043-1148
Corporation's and Barrick Nevada
Holding, LLC's Motion to Dismiss Plaintiff's
Second Amended Complaint
Corporation's Motion to Dismiss Plaintiff's
Second Amended Complaint
Transcript Of Proceedings 09/22/2020 VI PA 1174-1249
Notice of Entry of Order Regarding Motions | 12/09/2020 | VI PA 1250-1257
to Dismiss and Motion for a More Definite
Statement
Barrick Gold Corporation's Petition for Writ | 01/25/2021 | VI | PA 1258-1295
of Prohibition
FILED UNDER SEAL
Motion to Dismiss Petition or Notice of 02/10/2021| VII | PA 1347-1406
Intent to Oppose Petition as Moot
Op(Fosition to Motion to Dismiss Petition 02/17/2021 | VII | PA 1407-1427
and Countermotion for a Stay Pending
Decision on Writ Petition
Motion to Dismiss Plaintiff's Third 02/22/2021| VII | PA 1428-1536
Amended Complaint
Opposition to Barrick Gold Corporation's 03/10/2021 | VII | PA 1537-1544
otion to Dismiss Plaintiff's Third
Amended Complaint
Corporation's Motion to Dismiss Plaintiff's
Third Amended Complaint
03/29/2021| VII | PA 1552-1553

Minute Order on Barrick Gold Corporation's
Motion to Dismiss Plaintiff's Third
Amended Complaint
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Notice of Entry of Order Denying
Barrick Gold Corporation's Motion to
Dismiss Plaintiff's Third Amended
Complaint

04/21/2021

VII

PA 1554-1559

Motion to Supplement Petition and
Appendix Thereto

05/28/2021

VIII

PA 1560-1715

Order Granting Motion to Dismiss Petition

07/15/2021

VIII

PA 1716-1718

ALPHABETICAL INDEX
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VOL.
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Appendix to Barrick Gold Cogporation‘s
otion to Dismiss Plaintiff's Second
Amended Complaint

07/28/2020

II1
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?Appendix to Barrick Nevada Holding LLC's
otion to Dismiss Plaintiff's Secon
Amended Complaint

EXHIBIT D FILED UNDER SEAL

08/06/2020

11, 1V,
\%
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Barrick Gold Corporation's Motion to
Dismiss

10/11/2019

PA 0045-0128

Barrick Gold Corporation's Motion to
Dismiss Plaintiff's Second Amended
Complaint

07/28/2020

II

PA 0391-0414

Barrick Gold Corporation's Petition for Writ
of Prohibition

01/25/2021

VI

PA 1258-1295

Bullion Monarch Mining, Inc. Motion for
Leave to File Amended Complaint

FILED UNDER SEAL

11/02/2019

PA 0129-0185

Bullion Monarch Mining, Inc.'s Opposition
to Motion to Dismiss

FILED UNDER SEAL

11/12/2019
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PA 0186-0329
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DOCUMENT

DATE

VOL.

PAGE

Combined Opposition to Barrick Gold
Corporation's and Barrick Nevada

Holding, LLC's Motion to Dismiss Plaintiff's
Second Amended Complaint

08/21/2020

V, VI

PA 1043-1148

Complaint filed in Bullion Monarch
Mining, Inc. v. Barrick Goldstrike
Mines, Inc., et al., Case No. A-18-785913-B,

FILED UNDER SEAL

12/12/2018

PA 0001-0041

Minute Order on All Pending Motions

04/22/2019

PA 0042-0044

Minute Order on Barrick Gold Corporation's
Motion to Dismiss Plaintiff's Third
Amended Complaint

03/29/2021

VII

PA 1552-1553

Motion to Dismiss Petition or Notice of
Intent to Oppose Petition as Moot

02/10/2021

VII

PA 1347-1406

Motion to Supplement Petition and
Appendix Thereto

05/28/2021

VIII

PA 1560-1715

Notice of Entry of Order Denying
Barrick Gold Corporation's Motion to
Dismiss Plaintiff's Third Amended
Complaint

04/21/2021

VII

PA 1554-1559

of Order Regarding Motions
Motion for a More Definite

Notice of Ent
to Dismiss an
Statement

12/09/2020

VI

PA 1250-1259

Opposition to Barrick Gold Corporation's
otion to Dismiss Plaintiff's Third
Amended Complaint

03/10/2021

VII

PA 1537-1544

Order Granting Motion to Dismiss Petition

07/15/2021

VIII

PA 1716-1718

Order Granting Plaintiff's Motion for Leave
to File Amended Complaint

05/21/2020

II

PA 0336-0338

Order Regarding Motion for Clarification or,
Alternatively, for Leave to File Amended
Complaint

07/14/2020

II

PA 0339-0343

Proof of Service on Defendant Barrick Gold
Corporation

11/25/2019

II

PA 0330-0335
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Corporation's Motion to Dismiss Plaintiff's
Second Amended Complaint
Corporation's Motion to Dismiss Plaintiff's
Third Amended Complaint
Second Amended Complaint 07/14/2020| 1I PA 0344-0390
FILED UNDER SEAL
FILED UNDER SEAL
09/22/2020| VI | PA 1174-1249

Transcript of Proceedings
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Pisanelli Bice PLLC, and
that on this 24th day of August, 2021, I electronically filed and served via
United States Mail, postage prepaid, a true and correct copy of the above and

foregoing APPENDIX TO BARRICK GOLD CORPORATION'S PETITION

FOR WRIT OF PROHIBITION properly addressed to the following:

Clayton P. Brust, Esq.

ROBISON, SHARP, SULLIVAN & BRUST, P.C.
71 Washington Street

Reno, NV 89503

Daniel F. Polsenberg, Esq.

Joel D. Henriod, Esq.

Abraham G. Smith, Esq.

LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600

Las Vegas, NV 89169

The Honorable Elizabeth Gonzalez
Eighth Judicial District court, Dept. XI
Regional Justice Center

200 Lewis Avenue
Las Vegas, Nevada 89155

/s/ Kimberly Peets

An employee of PISANELLI BICE PLLC
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A-18-785913-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Purchase/Sale of Stock, Assets, COURT MINUTES April 22, 2019
or Real Estate

A-18-785913-B Bullion Monarch Mining Inc, Plaintiff(s)
VS.
Barrick Goldstrike Mines Inc, Defendant(s)

April 22, 2019 9:00 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 03E
COURT CLERK: Dulce Romea

RECORDER: Sandra Pruchnic

PARTIES
PRESENT: Brust, Clayton P. Attorney for Plaintiff
Jorgensen, J. Christopher Attorney for Plaintiff
Nikkel, Ashley C. Attorney for Defendants
Polsenberg, Daniel F. Attorney for Plaintiff
JOURNAL ENTRIES

- APPEARANCES CONTINUED: Jan Steiert, General Counsel for Bullion Monarch Mining, Inc.;
Attorney Michael Petrogeorge and Attorney Brandon Mark for the Defendants.

NOTICE OF MOTION AND MOTION TO ASSOCIATE COUNSEL - MICHAEL P.
PETROGEORGE..NOTICE OF MOTION AND MOTION TO ASSOCIATE COUNSEL -
BRANDON J. MARK: Motions to associate unopposed. COURT ORDERED, motions GRANTED. By
accepting this admission, Counsel agrees to submit to jurisdiction and appear without subpoena for
any proceedings required by the Court which relate to Counsel's conduct in this matter including
motions, depositions, and evidentiary hearings. SCR 42(13)(a).

Proposed orders signed in open court and returned to counsel for filing.
NOTICE OF MOTION AND DEFENDANT'S MOTION TO STAY PROCEEDINGS: Mr.
Petrogeorge argued in support of a stay pending the federal appeal. Mr. Polsenberg opposed, stating

it will be a waste of time to hold this in abeyance pending the appeal. COURT ORDERED, motion
PRINT DATE: 04/22/2019 Page1 of 3 Minutes Date:  April 22, 2019
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A-18-785913-B

DENIED since on a jurisdictional basis in federal court.

MOTION TO DISMISS FOR LACK OF PERSONAL JURISDICTION: Mr. Petrogeorge argued in
support of the motion. Upon Court's inquiry, Mr. Polsenberg stated he would like to do jurisdictional
discovery on what ABX owns, what Exploration owns, and what the other entities own; it will be a
few 30(b)(6) depositions and preliminary written discovery although the other side will probably not
produce that. Mr. Petrogeorge objected stating this was an unfair characterization as multiple people
have the information.

COURT ORDERED, jurisdictional discovery GRANTED as to ABX only, as follows:

- Written discovery with a 20-day response period
- Not to exceed three 30(b)(6) depositions on jurisdictional discovery only

Upon Mr. Petrogeorge's inquiry, Mr. Polsenberg advised it will be 8 weeks on the jurisdictional
discovery. COURT ORDERED, matter SET for status check on the chambers calendar on June 7, 2019.
Counsel to FILE a status report the day before. Motion to Dismiss for Lack of Personal Jurisdiction
TO BE RENOTICED, with supplemental briefing.

NOTICE OF MOTION AND MOTION TO DISMISS BULLION MONARCH MINING INC'S
CLAIMS AGAINST BARRICK GOLD EXPLORATION INC: Mr. Petrogeorge's hand-out
MARKED as Court's Exhibit 1 for today. (See worksheet.) Arguments by Mr. Petrogeorge and Mr.
Polsenberg. COURT ORDERED, motion DENIED.

MANDATORY RULE 16 CONFERENCE: Parties STIPULATED to utilizing the documents from the
federal court litigation.

COURT ORDERED, today is the parties' joint case conference and the filing of the joint case
conference report (JCCR) is WAIVED.

Court noted it will not do a bifurcation but counsel can file a motion.

Mr. Jorgensen stated it is his understanding 30 depositions have been taken. Parties STIPULATED to
using those depositions in the instant case. Mr. Jorgensen requested an additional 10 to 15
depositions primarily on the damages issue. Mr. Brust added that they also need discovery on what
mineral properties were picked up by Barrick in areas of interest; there will also be accounting type
issues; parties had also entered into a specific confidentiality agreement that they will want to carry
over into this case, and it is mostly from Barrick's side. COURT ORDERED, it will NOT CARRY
OVER the confidentiality agreement here because federal court's procedures are very different; if the
parties wish they can enter into a stipulated protective order in this case.

PRINT DATE:  04/22/2019 Page 2 of 3 Minutes Date:  April 22, 2019
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A-18-785913-B

Mr. Brust added that they may need to revisit experts; several of the witnesses have passed away and
he does not know if the experts who are still around are still practicing. Upon Court's inquiry, Mr.
Brust confirmed the experts will be on financial and land acquisition issues. Mr. Petrogeorge
suggested there should be a supplemental to the extent any of the witnesses are still available; if they
have passed away, then that would be another issue. COURT NOTED it will not permit
supplemental disclosures as this is a new case.

COURT ORDERED as follows:
Initial expert disclosures where a party bears the burden of proof DUE by September 6, 2019;

Rebuttal expert disclosures where a party does not bear the burden of proof DUE by October 18,
2019;

Discovery cut-off SET for January 10, 2020;
Dispositive motions and motions in limine TO BE FILED by February 28, 2020;

Matter SET for trial on the stack beginning on April 20, 2020. Jury DEMANDED. Parties anticipated
the trial taking 3 weeks. Trial Setting Order will ISSUE.

Mr. Petrogeorge advised he believes their mediation will be broad enough to cover the issues in this
case. Mr. Polsenberg noted it would be nice to have a back-up. Mr. Petrogeorge declined to go to
Judge Allf stating she used to be in their firm. Per parties' agreement, matter REFERRED to Judge
Denton for a settlement conference on August 2, 2019. Mr. Jorgensen is DIRECTED to contact Judge
Denton's Executive Assistant for instructions and share them with all counsel.

No ESI protocol requested at this time.

6-7-19 CHAMBERS  STATUS CHECK: JURISDICTIONAL DISCOVERY  (DEPT XI -

Gonzalez)

8-2-19 9:30 AM SETTLEMENT CONFERENCE (DEPT XIII - Denton)

PRINT DATE:  04/22/2019 Page 3 of 3 Minutes Date:  April 22, 2019
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Electronically Filed
10/11/2019 4:44 PM
Steven D. Grierson

CLERK OF THE COUE :I
L]

James J. Pisanelli, Esq., Bar No. 4027
JJP@pisanellibice.com

Debra L. Spinelli, Esq., Bar No. 9695
DLS@pisanellibice.com

Dustun H. Holmes, Esq., Bar No. 12776
DHH@pisanellibice.com

Kirill V. Mikhaylov, Esq., Bar No. 13538
KVM%gisanellibice.com

PISANELLI BICE PLLC

400 South 7th Street, Suite 300

Las Vegas, Nevada 89101

Telephone: 702.214.2100
Facsimile: 702.214.2101

Attorneys for Defendant Barrick Gold Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

BULLION MONARCH MINING, INC., Case No.: A-18-785913-B

Dept. No.: X1

Plaintiff,

BARRICK GOLD CORPORATION'S
v. MOTION TO DISMISS
BARRICK GOLDSTRIKE MINES, INC.; HEARING REQUESTED

BARRICK GOLD EXPLORATION INC.;
ABX FINANCE CO, INC.; BARRICK GOLD
CORPORATION; and DOES 1 through 20,

Defendants.

More than a decade ago, Bullion Monarch Mining, Inc. ("Bullion") improperly sought to
haul Barrick Gold Corporation ("Barrick Gold") — the ultimate foreign parent company of the
Barrick family of companies — into federal court in Nevada for the same claims currently
presented here. In that federal action, Barrick Gold filed a motion to dismiss for lack of personal
jurisdiction in 2009 which Bullion did not contest. Rather, conceding the lack of personal
jurisdiction, Bullion chose to voluntarily dismiss Barrick Gold from the federal case. And, for
the next decade, Bullion chose not to enforce any purported claims against
Barrick Gold.

Nearly ten years later in December 2018, after the United States District Court, District of
Nevada dismissed the rest of Bullion's case, Bullion then sought to resuscitate its long-expired

claims against Barrick Gold. But whether or not Bullion can proceed with its claims against

Case Number: A-18-785913-B
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

In June 2009, Bullion filed suit in federal court, naming Barrick Gold and
Barrick Goldstrike Mines, Inc. ("Goldstrike") (an indirect subsidiary of Barrick Gold that operates
a mine in Nevada) for the same claims it alleges in this case. Barrick Gold immediately moved to
dismiss for lack of personal jurisdiction, as Barrick Gold has each time it has been sued in
Nevada, whether in federal or state court. Barrick Gold supported its motion with a detailed
declaration establishing that it lacks any contacts with the Nevada forum. (Declaration of Sybil
Veenman, Barrick Gold's then corporate secretary, July 16, 2009, Exhibit A hereto.) Without
filing an opposition or otherwise contesting the facts, Bullion stipulated to the dismissal of
Barrick Gold. (Stipulation for Dismissal, July 27, 2009, Exhibit B hereto.) That should have been
the end of Barrick Gold's involvement in this litigation.

Tellingly, after dismissing Barrick Gold, Bullion took no action to enforce any purported
claims or rights against Barrick Gold. In this regard, Bullion's inaction spoke louder than
anything Barrick Gold could have argued during those silent ten years. Yet, in December 2018,
after dismissal of its federal case against Goldstrike (and an identical federal case against
Newmont), Bullion refiled exactly the same claims in Nevada state court, once again naming
Barrick Gold as a defendant. However, its sudden, renewed intent carries the same defects (and
more) that plagued its original claims against Barrick Gold. That is, Bullion's failure to enforce
its claims against Barrick Gold after voluntarily dismissing them from the federal lawsuit within
the applicable statute of limitations means those claims are forever barred. This result is Bullion's
choice.

Moreover, like its complaint from ten years ago, Bullion's complaint in this action fails to
allege any facts that would subject Barrick Gold to jurisdiction in Nevada. Because Barrick Gold
has no contacts with the Nevada forum that would permit the Court to exercise jurisdiction, and as

Bullion recognized a decade ago, the Court must dismiss Barrick Gold.

PA 0047
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Il. STATEMENT OF FACTS

A. Bullion Stipulated to Dismiss Barrick Gold from the Federal Action in
Nevada Because Nevada Courts Lack Personal Jurisdiction over
Barrick Gold.

In 2008, Bullion first filed an action in federal court against Newmont USA Limited
asserting the same claims as it alleges here. In June 2009, Bullion amended its complaint in
federal court to add two defendants: Barrick Gold and Goldstrike. (See First Am. Compl.,
Bullion Monarch Mining v. Newmont USA Ltd., 3:08-cv-00227 (D. Nev.), Exhibit C hereto.)!
Bullion's allegations in federal court, like its allegations here, "lumped together" Barrick Gold and
Goldstrike for jurisdictional purposes — treating them as one indistinguishable entity even though
each has vastly different contacts or, in the case of Barrick Gold, no contacts — with the Nevada
forum. (Barrick Gold Mem. for Motion to Dismiss at 1, July 16, 2009, Bullion Monarch Mining
v. Newmont USA Ltd., 3:08-cv-00227 (D. Nev.), Exhibit D hereto.) Barrick Gold immediately
moved to dismiss based on the court’s lack of personal jurisdiction. (/d.)

Barrick Gold's motion established, through, among other things, a declaration of Sybil
Veenman, that Barrick Gold had no presence in Nevada, had no contacts with Nevada, and was
not subject to jurisdiction in Nevada. (Veenman Decl., Ex. A.) Additionally, Ms. Veenman's
declaration established that Barrick Gold and its subsidiaries observed all corporate formalities
and properly maintained their separate corporate existence. (/d.) Instead of contesting any of

these established facts, Bullion voluntarily dismissed Barrick Gold. (Stipulation, Ex. B.)

! The Court is permitted to take judicial notice and consider the filings in the federal action
in deciding the motion to dismiss. See, e.g., Breliant v. Preferred Equities Corp., 109 Nev. 842,
847, 858 P.2d 1258, 1261 (1993) (court may take into account matters of public record, orders,
items present in the record of the case, and any exhibits attached to the complaint when ruling on
a motion to dismiss); Mack v. Estate of Mack, 125 Nev. 80, 92, 206 P.3d 98, 106 (2009) (taking
judicial notice of related court proceedings); see also Asdar Group v. Pillsbury, Madison & Sutro,
99 F.3d 289, 290 n.1 (9th Cir. 1996) (court may take judicial notice of the pleadings and court
orders in earlier related proceedings); MGIC Indem. Corp. v. Weisman, 803 F.2d 500, 504
(9th Cir.1986) (court may take judicial notice of public records without converting a motion to
dismiss into a motion for summary judgment).
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In its pleading before this Court, Bullion confesses, on the very face of the Complaint, that
all of its purported claims against Barrick Gold accrued in June 2009. (Compl. 9§ 30.)? Bullion
admits this fact but fails to tell this Court of its original action and subsequent abandonment of
those claims. Setting aside those dispositive facts, Bullion will concede, as it must, that it took no
action to preserve or enforce its purported claims against Barrick Gold. Rather, Bullion just let
years pass.

Then, following the dismissal of its federal cases against Newmont and Goldstrike,
Bullion simply filed the current state action in December 2018, and now attempts to revive its
long-dismissed claims against Barrick Gold.> Bullion's state court complaint asserts the very
same five causes of action as in its federal case: (1) declaratory judgment; (2) breach of contract;
(3) breach of the covenant of good faith and fair dealing; (4) unjust enrichment; and
(5) accounting.

Notably, none of the allegations in Bullion’s five causes of action specifically reference
Barrick Gold. (/d. 35-63.) Rather, the only specific allegations in the complaint as to
Barrick Gold are: (1) Barrick Gold "is an Ontario corporation® doing business in Nevada at all
times relevant hereto," and (2) "Barrick Gold is — and at all relevant times was — the 100% owner
of ABX [Financeco Inc., another defendant]." (/d. §5.) The fact that Bullion failed to plead any
legally relevant nexus between Barrick Gold and its claims, this case, or the State of Nevada is
one thing. But, even if there was a nexus (and there is not), Bullion's attempt to revive the

long-dismissed claims is barred by the statute of limitations.

B. Barrick Gold Has No Contacts with Nevada.
Just as in 2009, Barrick Gold has no contacts in Nevada sufficient to confer personal

jurisdiction. Barrick Gold remained a Canadian corporation headquartered in Toronto from its

2 Bullion made this same admission — that the claims alleged in the complaint accrued in
June 2009 — elsewhere to this Court. See Bullion's Opp. to Mot. for Summ. Judg. on
Savings Stat., 3:20-22, 10:7-10, on file, July 27, 2019.

3 Between December 2018 until recently, Bullion attempted to effectuate services on
Barrick Gold through the Hague Convention.

4 Barrick Gold was served at its Toronto, Canada, headquarters through the
Hague Convention protocols.

wn
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dismissal from the federal action in 2009 to December 2018 (and to date). (Compare
Veenman Decl., Ex. A, with Declaration of Dana Stringer, Barrick Gold's current corporate
secretary, | 2-3, Exhibit E hereto.) Barrick Gold remained the ultimate parent company of a
worldwide group of separate subsidiaries, and it remained without any contacts in Nevada except
through those subsidiaries. (Compare Veenman Decl., Ex. A, with Stringer Decl. § 21.)

At the time Bullion filed the latest complaint in December 2018, Barrick Gold had eight
officers, seven of which were located in Toronto, one was located in Florida, and none were
located in Nevada. (Stringer Decl., Ex. E §4.) Barrick Gold had thirteen members on its Board
of Directors. Three of Barrick Gold's directors lived in Toronto, Canada; two lived in Nevada;
five lived in other areas of the United States (New York, Florida, California, Colorado, and
Pennsylvania), and three resided outside of the United States and Canada (Argentina, Chile and
the Dominican Republic). (/d. ]6.)

In 2018, Barrick Gold's Board of Directors held its meetings in Toronto, Canada, and
Barrick Gold's corporate records are maintained there. (/d. § 7-8.)

Barrick Gold is not registered to do business as a foreign corporation in Nevada under
NRS 80.060 because it does not own any property in Nevada and does not conduct any business
in Nevada. (/d. § 12.) Barrick Gold has never registered to do business as a foreign corporation
in Nevada, never owned property in Nevada, and never conducted any business in the state.
Therefore, it has never appointed a registered agent under Nevada law for service of process in
the state. (/d.q13.)

At the time Bullion filed the complaint in this case, Barrick Gold had never directly
participated in a joint venture or partnership owning properties in Nevada, had never designed,
manufactured, advertised, delivered, or sold any goods, services, or products in Nevada, and had
never entered into any license or distribution agreements involving Nevada. (/d. Y 14-20.)

In Nevada, Barrick Gold does not have: (1) any employees, (2) an office or telephone
listing, or (3) any bank accounts. (/d.) Barrick Gold does not pay any taxes in Nevada or to any

Nevada taxing authority. (/d.)
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When Bullion filed its complaint here in December 2018, Barrick Gold still had no
presence in Nevada, except through a lengthy chain of separately-incorporated U.S. subsidiaries.
Barrick Gold was (and is) the ultimate parent company of several companies that operate in
Nevada. For example, the Goldstrike mine, which is located near Elko, Nevada, is owned by
Goldstrike, a Colorado corporation. Goldstrike is a subsidiary of Defendant Barrick Gold
Exploration, Inc. a Delaware corporation, which is itself a subsidiary of ABX Financeco Inc.
("ABX"), also a Delaware corporation. ABX is a direct subsidiary of Barrick Gold. (/d. q21.)

Barrick Gold does not itself engage in mining or processing activities or operate mining or
processing facilities within Nevada or the United States. Barrick Gold does not itself own any
equipment or facilities to conduct mining or processing activities in Nevada or the United States.
(ld. § 22.) In short, Barrick Gold has no contacts in Nevada sufficient to confer personal
jurisdiction.

II. ARGUMENT

A. Nevada Courts Lack General and Specific Jurisdiction over Barrick Gold
Based on its Lack of Contacts.

Bullion's claims against Barrick Gold must be dismissed because, as Bullion conceded
long ago, courts in Nevada lack personal jurisdiction over Barrick Gold. "Jurisdiction over a
nonresident defendant is proper only if the plaintiff shows that the exercise of jurisdiction satisfies
the requirements of Nevada's long-arm statute and does not offend principles of due process.”
Viega GmbH v. Eighth Jud. Dist. Ct., 130 Nev. 368, 374, 328 P.3d 1152, 1156 (2014) (emphasis
added). Because Nevada's long-arm statute is coterminous with the federal constitutional limits, a
defendant must have such "minimum contacts" with Nevada that it could reasonably anticipate
being haled into court in the state, consistent with "traditional notions of fair play and substantial
justice." Arbella v. Mut. Ins. Co. v. Eighth Jud. Dist. Ct., 122 Nev. 509, 512, 134 P.3d 710, 712
(2006) (internal marks omitted).

Courts analyze personal jurisdiction over a non-resident defendant under two theories:
general and specific personal jurisdiction. Viega, 130 Nev. at 375, 328 P.3d at 1156. Bullion

appears to be relying on specific jurisdiction as the basis for its action against all defendants.

7
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(See Compl. 8 ("This Court has jurisdiction over defendants under NRS 14.065(1) and the
United States Constitution because defendants have sufficient minimum contacts directed toward
Nevada, and this suit arises out of those Nevada contacts." (emphasis added)).) However, the
Court has neither general nor specific jurisdiction over Barrick Gold, and therefore the complaint
must be dismissed as to it.
L Nevada courts lack general jurisdiction over Barrick Gold based on its
(lack of) Nevada contacts.

"With respect to a corporation, the place of incorporation and principal place of business
are paradigm bases for general jurisdiction." Daimler AG v. Bauman, 571 U.S. 117, 137 (2014)
(internal quotations omitted). "Typically, a corporation is 'at home' only where it is incorporated
or has its principal place of business." FViega, 130 Nev. at 376-77, 328 P.3d at 1158. "Those
affiliations have the virtue of being unique — that is, each ordinarily indicates only one place — as
well as easily ascertainable." Daimler AG, 571 U.S. at 137; see also Goodyear Dunlop Tires
Operations, S.A. v. Brown, 564 U.S. 915, 919 (2011) ("A court may assert general jurisdiction
over foreign (sister-state or foreign-country) corporations to hear any and all claims against them
when their affiliations with the State are so 'continuous and systematic' as to render them
essentially at home in the forum State.").

Under this strict standard, there is no basis for holding that Barrick Gold is subject to
general jurisdiction in Nevada. Barrick Gold is a corporation organized under the laws of
British Columbia, Canada, with its principal place of business in Ontario, specifically Toronto.
(Stringer Decl., Ex. E 9 2-3.) It does not have any officers in Nevada. (/d. 3.) It does not have
any employees, offices, equipment, operations, or property in Nevada; it pays no taxes in Nevada;
and it does not conduct any mining, exploration, or similar activities in Nevada. (/d. ] 12-22.)

However characterized, Barrick Gold's contacts with Nevada are not so "continuous and

. - . 5
systematic" as to make it "at home" in Nevada.

5 In Daimler AG, the United States Supreme Court considered other exceptional
circumstances that might permit the exercise of general jurisdiction over a foreign company due
to the contacts of its in-state subsidiary. 571 U.S. at 134-35. Although some courts had
previously recognized an agency/control theory of general jurisdiction, which allowed for the

8
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2. Nevada courts also lack specific jurisdiction over Barrick Gold due to its
abject lack of contacts with the forum.

"Specific personal jurisdiction arises when the defendant purposefully enters the forum's
market or establishes contacts in the forum and affirmatively directs conduct there, and the claims
arise from that purposeful contact or conduct." Viega, 130 Nev. at 375, 328 P.3d at 1157. In
determining whether exercising specific jurisdiction is consistent with the Due Process Clause,
"courts focus on the relationship among the defendant, the forum, and the litigation." Ear Right
Foods, Ltd. v. Whole Foods Mhkt., Inc., No. C13-2174RSM, 2014 WL 12027447, at *2
(W.D. Wash. Sept. 15, 2014) (citations omitted); Dogra v. Liles, 129 Nev. 932, 937,
314 P.3d 952, 955 (2013) ("Nevada may exercise specific jurisdiction over a nonresident
defendant if the defendant purposefully avails himself or herself of the protections of Nevada's
laws, or purposefully directs her conduct towards Nevada, and the plaintiff's claim actually arises
from that purposeful conduct.”).

The first question in the analysis is whether Barrick Gold itself has adequate contacts with
Nevada. As demonstrated, Barrick Gold has no contacts with Nevada, much less legally
significant contacts. Furthermore, Bullion does not allege any facts suggesting that Barrick Gold,
as distinguished from its subsidiaries, has the requisite contacts. Indeed, as established by the
Declaration of Mr. Stringer, Barrick Gold has never done any of the acts alleged in the complaint
in Nevada, including entering into contracts in the state, acquiring mining claims or interests in
the state, or operating any mines in the state. (Stringer Decl., Ex. E §f 13-22.) Though certain of
Barrick Gold's indirect subsidiaries have done these things, there are no allegations — and
certainly no evidence — that Barrick Gold itself has. To the contrary, the evidence submitted with
Barrick Gold's motion conclusively establishes that Barrick Gold has not taken these actions in
Nevada at any time.

Moreover, the Nevada Supreme Court has recognized that "[c]orporate entities are

presumed separate, and thus, the mere ‘existence of a relationship between a parent company and

exercise of general jurisdiction over a foreign parent if an in-state subsidiary was merely the
parent's agent in the forum, the Supreme Court rejected that basis. /d. at 155-56.

9
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its subsidiaries is not sufficient to establish personal jurisdiction over the parent on the basis of
the subsidiaries’ minimum contacts with the forum." Viega, 130 Nev. at 375, 328 P.3d at 1157
(quoting Doe, 248 F.3d at 925). And, importantly, Bullion has alleged absolutely no facts that
connect Barrick Gold to this action, the claims, or this State other than it is a parent company of
another defendant, ABX. Without any factual basis for jurisdiction alleged in its own Complaint
— a pleading Bullion has had a decade 1o consider and rewrite — and given that Bullion opted to
dismiss these same claims against Barrick Gold ten years ago, there can be no legitimate
argument or exception to allow Bullion to proceed against Barrick Gold now.

Additionally, because Bullion cannot establish that Barrick Gold has the necessary
minimum contacts with Nevada, it also cannot satisfy the second step in the personal jurisdiction
analysis — drawing a nexus between those acts and the claims in the case. Accordingly, the
indisputable evidence establishes that the Court lacks jurisdiction, whether general or specific,
based on Barrick Gold's own contacts with Nevada.

B. The Applicable Periods of Limitation Ran Long Ago as to Bullion's Claims
Against Barrick Gold.

Because of Bullion's acknowledgement that Nevada courts lack personal jurisdiction over
Barrick Gold, and its choice to voluntarily dismiss Barrick Gold from the action back in 2009,
Bullion's delayed suit against Barrick Gold is barred by the statute of limitations. The Court need
look no further than Bullion's own complaint to confirm its claims against Barrick Gold are time
barred. When the defense of the statute of limitations appears from the complaint itself, a motion
to dismiss is proper. Kellar v. Snowden, 87 Nev. 488, 491, 489 P.2d 90, 92 (1971); In re Amerco
Deriv. Litig., 127 Nev. 196, 228, 252 P.3d 681, 703 (2011) ("If the allegations contained in the
amended complaint demonstrate that the statute of limitations has run, then dismissal upon the
pleadings is appropriate.").

In Nevada, the limitations period on "[a]n action upon a contract, obligation or liability
founded upon an instrument in writing" is six years. NRS 11.190(1)(b). Similarly, the statute of
limitations for Bullion's purported declaratory relief judgment claim premised on the same breach

of contract claim is six years. Bank of New York Mellon v. Ruddell, 380 F. Supp. 3d 1096, 1100

10
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(D. Nev. 2019) (discussing application of limitations periods to declaratory judgment claims
under Nevada law). Moreover, the breach of the covenant of good faith and fair dealing and
unjust enrichment are subject to a four-year statute of limitation. NRS 11.190(2)(c); Schumacher
v. State Farm Fire & Cas. Co., 467 F. Supp. 2d 1090, 1094-95 (D. Nev. 2006).6

For purposes of this motion, and as alleged in Bullion's complaint, the purported claims
against Barrick Gold accrued on the date they were previously filed in the federal action —
June 22, 2009. (Compl. § 30). Yet, after filing these claims against Barrick Gold in June 2009,
Bullion stipulated to dismiss Barrick Gold, and during the next decade or so failed to enforce
these supposed claims or rights. Nothing prevented Bullion (other than its strategic decision not
to do so) from refiling these claims against Barrick Gold within the applicable statute of
limitations. The very longest Bullion had under the applicable statute of limitations to enforce
those claims was six years or until June 2015, at the latest. Rather than timely enforce its rights,
Bullion filed its claims in this case in late 2018, nearly three years too late under NRS 11.190.
Dismissal is more than warranted here given Bullion's strategic decision to sit upon its purported

claims.

6 Bullion's purported cause of action for an "accounting" is not an independent claim but
rather an equitable remedy dependent upon the success of one of Bullion's other claims. See
Cueto-Reyes v. All My Sons Moving Co. of LV, No. 2:09-CV-2299-ECR-RJJ,
2010 WL 11579989, at *5 (D. Nev. Apr. 5, 2010) ("An accounting is an equitable remedy, not an
independent cause of action."). Because Bullion's other claims are barred under the applicable
statute of limitations, its equitable remedy for accounting similarly fails.

11
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PARSONS BEHLE & LATIMER

Michael R. Kealy (Nevada Bar No. 0971)
50 West Liberty Street, Suite 750

Reno, NV 89501

Telephone:  (775) 323-1601
Facsimile:  (775) 348-7250

|| Francis M. Wikstrom (Utah Bar No. 3462; pro hac vice pending)

Michael P. Petrogeorge (Utah Bar No. 8870; pro hac vice pending)
Brandon J. Mark (Utah Bar No. 10439; pro hac vice pending)

One Utah Center :

201 South Main Street, Suite 1800

Salt Lake City, UT 84111

Telephone: (801; 536-6700

Facsimile:  (801) 536-6111

Attorneys for Defendants Barrick Gold Corporation and Barrick
Goldstrike Mines Inc,

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

BULLION MONARCH MINING, INC,,

Plaintiff, DECLARATION OF SYBIL E.
VEENMAN IN SUPPORT OF RULE
v, 12(b)(2) MOTION TO DISMISS ALL
CLAIMS AGAINST BARRICK GOLD
NEWMONT USA'LTD., et al,, CORPORATION FOR LACK OF

Defendants.

I, Sybil E. Veenman, declare to the best of my knowledge as follows:

1. I am over the age of cighteen years old, and I am authorized to make this

declaration on behalf of Barrick Gold Corporation (“BGC”),

2. Currently, I hold the positions of Senior Vice President, Assistant General
Counsel, and Secretary with BGC. I have been the corporate Secretary of BGC since 1995,

Case No. CV-N-08-00227-ECR-VPC

PERSONAL JURISDICTION
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3. Through my duties with BGC, I am familiar with the business operations of BGC,
as well as its relationship with Barrick Goldstrike Mines Inc. (“Goldstrike”).

4, BGC is incorporated in Ontario, Canada, and its headquarters are located in
Toronto, Ontario.

5. BGC exists as a parent holding company, managing its investments and interests
in various wholly and partially owned subsidiary companies.

6. Although most of BGC’s subsidiary companies are involved in the gold mining
industry, BGC holds a diverse portfolio of interests and investments.

7. BGC’s subsidiary companies operate in numerous countries throughout the world
and operate and exist under the laws of those jurisdictions.

8. BGC is not licensed to do business in Nevada and does not regularly carry out,
solicit, or transact business in the state.

9. BGC does not own any real or tangible personal property in Nevada, nor does it
hold any bank accounts in Nevada,

10.  BGC does not have any employees in Nevada and does not have an office,
address, or telephone listing within the state.

11, BGC does not sell any goods or services in Nevada.

12, BGC has never paid income or property taxes in Nevada.

13. BGC does not itsclf engage in mining or processing activities, operate mining or
processing facilities, or participate in activities ancillary to mining or processing activities within
Nevada or the United States, nor does it own any equipment or facilities to do so.

14.  BGC does not buy, sell, or trade commodities of any type, including gold or other
precious metals, in Nevada.

15,  There are two intermediate corporate parents between Goldstrike and BGC.

16.  Goldstrike is a Colorado corporation and is a wholly owned subsidiary of Barrick

Gold Exploration Inc. (“Exploration’), which is incorporated in Delaware.
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1 17.  Explorationisa whnllyowned subsidiaxy of ABX Financeco Inc. (*ABX™), also a
2 }| Delaware corporation.
3 18.  ABX is a wholly owned subsidiary of BGC.
4 19.  Goldstrike and BGC observe and comply with all appllcable requirements for
5 mamtammg their separate corporate exxstence and ldenutzes
| 6 20.  Although BGC, consmtent w1th its posmon as the ultimate parenl company,
7 || monitors the overall business strategy of Goldstnke Goldstnke s officers and managers perform
. 8 || the day-to-day management of the cornpany and dlrec,t‘.and,cpnnjol the company’s activities in
"9 || Nevada. | . 5 o
10 21 Goldstrike is not authorized to act: for or on behalf of BGC.
| 1 1 22. f . BGCand Goldsmke mmntam separate corporate by laws, mnmtm and records
12 : _and each company mmntams sepatate bank accounts R ,
‘f{xfé 2B Nome offhe directors of BGCis a]so a dlrector : of Goldstnke N
. 14' 24;‘: ) Any financial lmnsacnons between BGC and Goldstnke are documenhed on the
15 || appropriate financial reports of the two compames to ensure the funds are separatcly tracked and
16 {| accounted for by each company. k
17 25, Goldstnke has substantial asgets in Nevada, mcludmg the Goldslnke Mine Iomd
7 18 north of Carlin, Nevade, and is capnble of satlsfymg anyjudgmemx that may be entcred agamst it
o fl9 in ﬂns case. :
B0 tdectore under penslty ofpeljury under the laws of the Umted States of America tat the
E 21 L fonegomg is true and comrect. IR ‘
2 fr
23 Executed on this _‘Zﬁ of July 2099.
2
25 :
2
2
i 3
LATIMER
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Clayton P. Brust, Esq. (SBN 5234)

ROBISON, BELAUSTEGUI, SHARP & LOW

71 Washington Street
Reno, Nevada 89503

Tele: 775.329.3151
Facsimile: 775.329.7941
Attorneys for Plaintiff
Bullion Monarch Mining, Inc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

BULLION MONARCH MINING, INC., a
Utah corporation,

Plaintiff,
VS.

NEWMONT USA LIMITED, a Delaware
corporation, d/b/a NEWMONT MINING
CORPORATION, BARRICK GOLD
CORPORATION, BARRICK
GOLDSTRIKE MINES, INC. and DOES I-
X, inclusive,

Defendant(s).
/
NEWMONT USA LIMITED, a Delaware
Corporation, dba NEWMONT MINING
CORPORATION,

Counterclaimant,
VS.

BULLION MONARCH MINING, INC., a
Utah corporation.

Counterdefendant.

CASE NO. CV-N-08-00227-ECR-VPC

STIPULATION FOR DISMISSAL WITHOUT PREJUDICE; ORDER

IT IS HEREBY STIPULATED AND AGREED by and between Plaintiff Bullion
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Monarch Mining, Inc., and Defendant Barrick Gold Corporation, by and through their

undersigned counsel, that the claims against Barrick Gold Corporation in the above-

entitled action may be, and hereby are, dismissed without prejudice, and each party

to pay their own costs and attorney fees.

=
Dated thisz i day of July, 2009. Dated this 24thday of July, 2009.

By:
.~ Clayton P. Brust, Esq.
Attorneys for Plaintiff
Bullion Monarch Mining, Inc.
ORDER

IT IS SO ORDERED.

ustegui, Sharp & Low Parsons Behle & Latimer

s/Michael P. Petrogeorge

Michael P. Petrogeorge, Esq.
Brandon J. Mark, Esq.
Francis Wikstrom, Esq.
Michael Kealy, Esq.
Attorneys for Defendants
Barrick Goldstrike Mines, Inc.,
and Barrick Gold Corporation

IT IS FURTHER ORDERED that Defendant Barrick Gold Corporation's

Motion to Dismiss (#70) is DENIED as moot.

Dated this 28th day of July, 2009.

W C, @-u-vf

UNITED STATES DISTRICT JUDGE

2-
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ATTORNEYS AT LAW
71 WASHINGTON ST.
RENO, NEVADA 89503

TELEPHONE
(775) 329-3151

Clayton P. Brust, Esq. (SBN 5234)

71 Washington Street
Reno, Nevada 89503

(775) 329-3151

Attorneys for Plaintiff
Bullion Monarch Mining, Inc.

BULLION MONARCH MINING, INC., a
Utah corporation,

Plaintiff,
VS.

NEWMONT USA LIMITED, a Delaware
corporation, d/b/a NEWMONT MINING
CORPORATION, BARRICK GOLD
CORPORATION, BARRICK
GOLDSTRIKE MINES, INC and DOES I-
X, inclusive,

Defendant(s).
/

Plaintiff as its complaint alleges:

se 3:08-cv-00227-ECR-VPC Document 48

ROBISON, BELAUSTEGUI, SHARP & LOW

Filed 06/22/2009 Page 1 of 40

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

CASE NO. CV-N-08-00227-ECR-VPC

AMENDED COMPLAINT
[Jury Trial Demanded]

1. Bullion Monarch Mining (“Bullion”), is a Utah corporation doing
business in the State of Nevada at all times relevant hereto.

2. Newmont USA Limited, a Delaware Corporation, dba Newmont Mining
Corporation (herein after “Newmont”) is a Delaware Corporation doing business in

the State of Nevada at all times relevant hereto.

PA 0066




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ase 3:08-cv-00227-ECR-VPC  Document 48  Filed 06/22/2009 Page 2 of 40

2A. Barrick Gold Corporation is a Canadian company and has been doing
business in Nevada at all times relevant hereto and Barrick Goldstrike Mines, Inc.
(collectively referred to as “Barrick”) is a Colorado corporation and has been doing
business in Nevada at all times relevant hereto.

3. The true names or capacities, whether individual, corporate,
associate, or otherwise, of Defendants designated as DOES | through X are
unknown to Plaintiff and therefore Plaintiff sues these Defendants by fictitious
names. Plaintiff will amend this Complaint to show the true names and capacities
of these Defendants when they have been ascertained.

FACTS

4, On or about May 10, 1979, Bullion’s predecessor in interest, Bullion
Monarch Company, and Newmont’s predecessors in interest, Universal
Explorations, Ltd. and Universal Gas, Inc., entered into a royalty agreement
(“Agreement”) whereby Bullion was to receive a royalty based on production from
any mining operations within the Subject Property as described in Exhibit A-1 to the
Agreement and the “Area of Interest” described in Exhibit A-2 to the Agreement. A
true and correct copy of the Agreement is attached hereto and incorporated herein
as Exhibit 1. The term of the Agreement is 99 years.

5. The Area of Interest provision applies to all mining interests acquired
by the other parties to the Agreement, or their successors in interest, within the
Area of Interest whether by “leasing or purchase of private lands and minerals, or

"

unpatented mining claims.” All of such acquired mining interests become subject
to the terms and conditions of the Agreement. The Area of Interest is located in

-2
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Eureka and Elko Counties in the State of Nevada.

6. Further, in the event a mining interest from within the Area of Interest
was or is used to acquire mining interests outside the Area of Interest, Bullion's
royalty interest would also follow to the new property. Upon information and
belief, this has occurred.

7. Paragraph 18 of the Agreement provides that the terms of the
Agreement are binding upon the successors of the parties to the Agreement.

8. Newmont has recognized that it is obligated to pay royalties pursuant
to the Agreement and is currently paying Bullion a royalty on those mining claims
designated in Exhibit A-1 to the Agreement. However, when Bullion requested a
detailed accounting of the royalties being paid by Newmont in or about August of
2007, Newmont refused to provide detailed accounting for the royalty it is
currently paying pursuant to the Agreement, initially claimed it was not governed by
the Agreement, and demanded that Bullion employees only contact Newmont
through counsel regarding any royalties Newmont may owe. These claims and
demands by Newmont violated the Agreement which allows for Bullion to inquire
about the royalty owed and requires Newmont to provide detailed accountings of
its mining activities so that Bullion may verify the accuracy of the royalty being paid
by Newmont.

9. Bullion also inquired about whether Newmont was involved in any
mining activities in the Area of Interest in or about August of 2007. Until that
time, Newmont had failed to reveal that it was involved in any mining activities in

the Area of Interest and had concealed such activities from its “reports” of its

-3-
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mining activities to Bullion. Again, Newmont refused to provide any accounting for
mineral production from within the Area of Interest and claimed it was not subject
to the Agreement (despite having paid certain minimal royalties pursuant to the
Agreement for years). Several weeks later, in September of 2007, Newmont
changed its position, provided an entirely different excuse for refusing to pay a
royalty upon its mining activities in the Area of Interest, tacitly admitted that it was
subject to the Agreement, but still refused to provide any information regarding its
activities in the Area of Interest and refused to pay any royalties based upon
Newmont's operations in the Area of Interest. Newmont's failure and refusal to
provide accountings of its activities in the Area of Interest has prevented Bullion to
from ascertaining its rights and determining the exact timing and amount of
royalties Newmont owes Bullion arising from Newmont's activities in the Area of
Interest.

9A. On or about December 23, 1991, High Desert Mineral Resources of
Nevada, Inc. entered an agreement with Newmont by which High Desert Mineral
Resources of Nevada, Inc. and Newmont agreed to share responsibility for any
royalties and obligations due to Bullion pursuant to the Agreement.

9B. Barrick, through a succession of companies, including, but not limited
to Barrick HD Inc. and Barrick Goldstrike Mines, Inc. (a Colorado corporation), is
the successor in interest to High Desert Mineral Resources of Nevada, Inc. for
purposes of the December 23, 1991 agreement between High Desert Mineral
Resources of Nevada, Inc. and Newmont. Further, Barrick is the corporate
successor to High Desert Mineral Resources of Nevada, Inc. and, upon information

-4-
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and belief took over all responsibilities of High Desert Mineral Resources of Nevada,
Inc. in approximately 1995, thereby making Barrick responsible for any royalties
and obligations due Bullion pursuant to the Agreement that are not owed by
Newmont.

10. Bullion, Barrick and Newmont are citizens of different states. The
amount in controversy in this matter exceeds $75,000.00. Further, a substantial
part, if not all, of the relevant events in this matter occurred in the State of Nevada
and all of the property that gives rise to this action is located in the State of
Nevada. Accordingly, jurisdiction and venue of this matter are properly in this
Court.

FIRST CLAIM FOR RELIEF
(Declaratory Judgment)

11. Plaintiff incorporates the allegations contained in paragraphs 1-10 as if
set forth verbatim.

12. An actual legal controversy exists between Plaintiff and Defendants as
to whether Defendants owe Bullion a royalty and/or compensation for mining
activities and production of minerals from property in the Area of Interest.

13. Bullion and Defendants have adverse legal positions with respect to
their existing legal controversy and Bullion has a legally protectible interest as to
whether it is entitled to a royalty and/or compensation for mining activities and
production from within the Area of Interest.

14. The existing legal controversy between Plaintiff and Defendants is ripe

for judicial determination.
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15. As a result of the parties’ dispute as to whether Bullion is entitled to
royalties, Bullion seeks a declaratory judgment from this Court declaring that Bullion
is entitled to the royalties from one or both of the Defendants for production from
within the Area of Interest.

SECOND CLAIM FOR RELIEF
(Breach of Contract)

16. Bullion incorporates the allegations contained in paragraphs 1-15 as if
set forth verbatim.

17. Defendants are obligated to pay Bullion royalties on mining activities
pursuant to the parties’ Agreement as described above.

18. Defendants have materially breached the terms of the Agreement.

19. As a direct and proximate result of Defendants’ breach, Bullion has
suffered general and special damages in excess of $75,000.00.

20. Bullion has also been forced to retain counsel to pursue this action,
and has incurred attorney’s fees as a result of Defendants’ breach.

THIRD CLAIM FOR RELIEF
(Breach of the Covenant of Good Faith and Fair Dealing)

21. Bullion incorporates the allegations contained in paragraphs 1 through
20 as if set forth verbatim.

22. Nevada law implies into each contract or agreement a covenant of
good faith and fair dealing.

23. The Agreement includes an implied, if not express, covenant of good
faith and fair dealing.

24. The acts and omissions of Defendants, as described above, has

-6-
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deprived Bullion of benefits which Bullion had bargained for with Defendants’
predecessors in interest.

25. As a sole, direct and proximate result fo the foregoing, Bullion has
been damaged in a sum in excess of $75,000.00, to be more precisely proven at
trial.

FOURTH CLAIM FOR RELIEF
{(Unjust Enrichment)

26. Bullion incorporates the allegations contained in Paragraphs 1 through
25 as if set forth verbatim.

27. Bullion allowed Defendants and Defendants’ predecessors in interest
to explore and mine in areas where Bullion had established claims and refrained
from further exploration and mining activities in the Area of Interest as described
above.

28. Defendants and Defendants’ predecessors in interest accepted
Bullion’s property rights and agreement to refrain from further exploration/mining
activities and enjoyed their use.

29. In exchange for relinquishment of such property rights and exploration
and mining rights pursuant to the Agreement, Bullion expected to be paid and is
entitled to be paid its royalty for production from the Area of Interest.

30. Bullion has not been paid for the amount it has enriched Defendants.

31. Defendants have been unjustly enriched by Bullion.

32. Bullion is entitled to compensation for the amount Defendants have

been unjustly enriched.

PA 0072
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33. Bullion has also been forced to retain counsel to pursue this action
and has incurred attorney fees as a result of Defendants’ actions.

FIFTH CLAIM FOR RELIEF
(Accounting)

34. Bullion incorporates the allegations contained in paragraphs 1 through
33 as if set forth verbatim fully herein.

35. Bullion seeks an accounting of all royalties owed to Bullion for mining
activities of Defendants in the Area of Interest as described above.

36. Bullion has made a demand upon Newmont, and hereby makes a
demand upon Barrick, to provide accounting records for Defendants’ mining
activities in the Area of Interest and Newmont has refused same.

37. Bullion seeks an order from this Court directing Defendants to provide
an accounting of same.

38. Bullion has been required to engage legal counsel to prosecute this
action and is entitled to its costs incurred and reasonable attorney’s fees.

PRAYER FOR RELIEF

WHEREFORE, Bullion prays for judgment against Defendants, as follows:

1. For declaratory relief declaring Defendants’ obligation to pay
royalties based upon production from within the Area of Interest as provided by the
Agreement;

2. For special and general damages in an amount in excess of seventy-
five thousand dollars ($75,000.00) according to proof at trial;

3. For prejudgment interest;

PA 0073
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appropriate under the circumstances.
DATED this g’déy of June, 2009.

ROBISON,

Filed 06/22/2009 Page 9 of 40

4. An order directing Defendants to provide an accounting;

5. For reasonable attorney fees and costs of suit incurred herein;
6. A jury trial on all issues so triable; and

7. For such other and further relief as the Court determines to be

ﬁm ~SHARP & LOW
24/

Clayton P. Brust, Esq.

Attorneys for Plaintiff

Bullion Monarch Mining, Inc.
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CERTIFICATE OF SERVICE

Pursuant to FRCP 5(b), | certify that | am an employee of ROBISON,

BELAUSTEGUI, SHARP & LOW, and that on this date | caused a true copy of

AMENDED COMPLAINT [Jury Trial Demanded] to be served on all parties to this

action by:

placing an original or true copy thereof in a sealed, postage prepaid,
envelope in the United States mail at Reno, Nevada.

personal delivery/hand delivery
facsimile (fax)
Federal Express/UPS or other overnight delivery

Reno Carson Messenger Service

Holland & Hart, LLP
Matthew B. Hippler, Esq.
Shane Biornstad, Esq.
5441 Kietzke Lane, 2™ Flr.

Reno,

NV 89511

jol

Dated this 77 day of June, 2009.

4 At
PN

; ”
/
o

N VT

)45

JEmployeé of Robison, Belaustegui,
Sharp & Low
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EXHIBIT “1”

EXHIBIT “1”
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’ I a \“.:Lj. .‘_A'._;\ f'f\(_.\.. BN WS, 4 . e o
! AGREEMENT
. | o o
THIS AGREEMENT is made and entered into as of the (I
day of /0424{ , 1979 by and between the following carties:
7

BULLION MONARCH COMPAMNY, a Utah corporaticon (BULLION) ;

i

o
POLAR RESOURCES CO., a Nevada corporation (POLAR);

e—

UNIVERSAL GAS (MONTaNA), INC., a Montana corporation,
and UNIVERSAL EXPLORATIONS, LTD., a Canadian corpcration
(UNIVERSAL) ;

CAMSELL RIVER INVESTMENTS, LTD., a Canadian corporzaticn
(CAMSELL) ;

LAMBERT MANAGEMENT LTD., a Canadian corporation (LAMBERT
and

ELTEL HOLDINGS LTD., & Canadian corporation (ELTEL);

WHEREAS the parties hereto would all profit from the
mining of and producticn of certain mining properties located in
zhe Lvnn Mining District, Eureka County, Nevade, more fully des-
cribed in Exhibit A-1 attachec hereto and incorpcratsd nerzin by
rafzrernce, hereinafter collectively referred to as the "Subject
Froperty;" and

WHZRZAS the sarties haeve in

u

erest in =2x2lscr_nz & wiizz
range of minsral properties in which the Subject Prcperty is em-
bedded, hereinafter referred to as the "Area of Interest," mcre

described in Exhibit A-2 attached hereto and incorporated

fully
herein by rei=arence; and
WHEREAS the garties hereto arz desirous of daveloping t.

Subject Property's mineral potential by building aceguate milling

facilities and developing a mine ("the Project”); ancé

- ]__
05/11/79 HOY & MILLER, CHARTERED
ATTORNEYS AT LAW
RENO anD ELKO, NEVADA BOCK 7/

O

PAGE
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WHEREAS BULLION purports to own a royalty interest in and

]

to the Subject Property as 1s more fully set forth in Exhibit A-1;
WHEREAS POLAR purports to own a 100% interest irn andé to

part of the Subject Property as is more fully set forth in Exnibit &

subject to possible outstanding interests and royalties, purports

to own a 100% interest in and to other portions of the Subject Prc-

perty as is more fully set forth in Exhibit A-1, and has under a

ar.é Option a 77%% interest toO other portions of +he Subject

1Y
m

T,z228
Property: and

WHEREAS CAMSELL, LAMBERT and ELTEL are interrelated or-
ganizations acting in concert as to the Subject Property, collec-

1

fic

[

- 3 PN —— - " - -_ " - —
+s herszinafteI 2S5 CAMSELL" unless SPEC

®
{1
it

fer:

1]

sivzlv being T
referred to otherwise, ané have invested monies in the develcpment
of the Subject Property to date, their interest zné relationship te

the Project being governed by that certain Letter Agreaement with

(A1}

N - March 16,

cTge, a5 zmandad SV ~hez letters O

hi

=r-17 Z

i

.
= == ~ -
S - --aa

1979, April 6, 1979 and April 10, 1979, attached thereto, all

:-rac-z3 herstc as Exhibit B; and

WHEREAS UNIVERSAL GAS (MONTANA), INC. is presently Znano

T e - [ R ol

fh

e iepma= SzyalzomeznT - R
TS lliInis- 2 : I Th2

LY
in

the Subject PrcpeIzi, primarily €cr the production cf grecious

metals basically under the terms of that certain Agreement with

pOLAR dateé March 14, 1979 attached hereto &s Exhibit C; andé
WEEREAS UNIVERSAL EXPLORATICNS, LTD. is prepared and

5 cf UNIVZIRSAL GAS (MONTA

-
HOY & MILLER, CHARTERED 7/ ,
ATTORNEYS AT LAW BOOK___ 2!  FAGE_ - o

0s5/11/79 RENC amwo ELKO, NEVADA
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p;rties hereto that UNIVERSAL GAS (MONTANA) . INC. will be the
active participant referred to as UNIVERSAL while any reference Lo
UNIVERSAL EXPLORATIONS, LTD. under the collective term UNIVERSAL
speaks only to its financial packing of the UNIVERSAL obligatiors
recited herein;

NOW THEREFORE , in consideration of the conditions, COVE~
nants;, promises, obligations. paymenrs and agreements herein ccn-
tained, the parties agree 2as follows:

1. SOLE AGREEMENT: That as petween the parties hereto
this Agreement shall bevgpe sole and only agreement governing the
ownership. operations and payment from the subject property, c&n-
celling. revoking, rescinding and terminating anv and all other
deeds., conveyances;, contracts OT agreements petween the parties
hereto, OT any combination thereof, affecting the subject Prcperty?
except any agreement that may exist between CAMSELL, LAMBERT and
ELTEL as to investment in Subject property cevelopment and éivisiont
of proceeds received therefrom, and except any agreement, contract
qr_deed specifically preserved py the terms hereof. should th=
~arms of an¥ a;reement, laztel ezrzinznt or other document CX under
canding ;:eservei vy zpeczific rafarence rersin be iR confiict with
s-eement shall contrcl.

gu=JECT DROPERTY : That as petween the

1
Il

parties hereto 1T is unée:stood ané acre=d that the ownership of ¢

sgbject property as p:esently constituted is as set forth in ExhiZ

nlattached hereto, subject only to the terms ané conditions of thi

agrazrment specifically referred 3 nerein. In addition, jt is unc
stood, agreec and warranted =mengst the parties hereto theat except

-3-
HOY & MILLER. CHARTERED
ATTORNEYS AT LAW
RENO AND ELKO. NEVADA

gocK__ 7/ _PAGE "
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i

for agreements, deeds and other documents specifically menticned
herein that ncne of the parties hereto, individually, in combinatio:
or collectively, have conveyed or encumbered the Subject Property.

A. Simultaneously herewith, BULLION shall execute and
deliver a Grant Deed to UNIVERSAL conveying all of its right, title
and interest in the Subject Property to QEIMEBAL. Such interest of
BULLION conveyed to UNIVERSAL shallvbe subject to the payment pro-
visions of paragraph 4, infra. Alas dee paregopa

B. Simultaneously herewith, POLAR shall execute and ce-
l1iver a Grant Deed to UNIVERSAL conveying all of its right, title

4 interest in the Subject Froperty to UNEVER&AL: subject to the

an

rerms and conditicns cf =h= March 14, 1572 FCLAR - UNIVERSAL

Agreement.

o1

C. Simultanasusiy harzwith, CAMSILL shall execute an
deliver a Quitclaim Deed to UNIVERSAL conveying and guitclaiming
.-t

all of its rigzz, title and interest in the Subject Property to

UNIVERSAL. :

sh= righ% to pledge or otherwise nvpothecatz the titles to any

= preooerzy for the DuI?cse

nea=

~

of obtaining £inancing for develogment of the Subject Prcrert:

1

13

except that no more than a tctal of FIFTY PERCENT (50%) of the the:
current market vzlue © 5-ch procerty snall be soO hypothecated or
i. At the time, under tne Marcn S¢, L3778 morsamenT, ENST

bit C, UNIVERSAL reaches the "earning point”, its conveyance to PO

n~f 30% interest shall be uneacumbered.

K -
4 sook___ 1l pacE_ =

HOY & MILLER. CHARTERED
; ) ATTORNEYS AT LAW
JS/-1/79 RENO anD ELXKQ, NEVAOA
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3. UNIVERSAL AS OPERATOR: That on March 14, 1979 POLAR

and UNIVERSAL entered into an Agreement, a copy of which is attached
hereto as Exhibit C and incorporated herein by reference, whereby
UNIVERSAL, under the terms and conditions thereof, was to beccme

the sole and only operator of the mineral production from the Subjec
property as of March 1, 1979, and that all of the parties hereto
agree to the terms of said Agreemenfballowing UNIVERSAL the sole and
only control over further development and production from the Subjec
Property pursuant to the March 14, 1979 Agreement and ratify the sear
as if they had been signatory thereto.

4., PAYMENTS TO BULLION:

c¥.n. commemcing May 1, 1979, YNIVERAL shall pay to BULL:CH
an advance minimum royvalty of $2,500.00 each and every month througt
cetobex ©F 1373 or until gross orcéucticn szles from the Stbject

Property have reached the amount of $62,500.00 per mcnta, whichever

\
comas first.

c-~B. commencing on November 1, 1973, UNIVERSAL' shall pay ¢
BULLION an advance minimum royalty of $5,000.00 each ani =very wmootl

cntil gross production sales from the Subject Property

1
}

$123,00C.00 z=<T month, cor unT

2
[}
(

Do ~-2sg= SUDTEIZITEZOS A anc <.

pey

el

[

an asgregate of 5250,00C.0¢C
A4

et}

~% ~. PBULLION shall receive & FOUR

N TRCENT (4%) gross smel-

ter return from production from the Subject Property (based cn 100%

ccerating intarest ip UNIVERSAL, ortherwise crcrated) until BULLION

or
fu
0
H
o
0
M
-
<
1]
o9
[T}
jo]
fu
Yo
0
13}
"]
nl
[¢]
rt
(]
0
rh
w
w
o
o
(@]
o
o
o
o
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o
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n

A, B ancd C.
-5- 7 /3
BOOK / PAGE.
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ﬁ%& D. Thereafter BULLION shall receive a TWO PERCENT (2%)
E
gross smelter return royalty from production from the Subject Pro-
perty (based on 100% operating interest in UNIVERSAL, otherwise
prorated) until BULLION has received an aggregate of $1,000,000.00
under these subparagraphs, A, B, C and D.

ﬁs‘;__\ . rhereafter BULLION shall receive a ONE PERCENT (1%)
gross smelter return royalty from production from the Subject Pro-
perty (based on 100% operating interest in UNIVERSAL, otherwise
prorated) .

"Gross smelter return," as used above, shall mean the
amount of earned revenues, as used in accordance with generally
accepted accounting principles, pavable to UNIVERSAL by any smelter
or other purchaser of metals, ores, minerals or mineral substances,
or concentrates produced therefrom for products mined from the Sub-
ject Property.

Upon SIXTY (60) days' written notice by BULLION to UNIVER-
SAL, BULLION may elect to take any monthly production recyalty in

1

be tozallv respcnsible for all loading ané transbor-

xiné but will

tation and the costs thereof. BULLION agrees not to materially in-
terfera with UNIVERSAL'Ss cperations should it =lect tc raceive pay-
ment in kxind, =znd will noid all the remzining ZarT-es —eretfc naIm-.es

from its actions in loading and transporting the in kind payments.

“All advance royalty payments shall be due on the first

£ sach month ané ail croducticn royalties sh

fu
]

11 te due no late:

'
t

= qep
oav C

than FORTY-FIVE (43) days after the date payment for producticn

sales is received by UNIVERSAL.

—g—
so0K__ 1l oace Lt

HOY & MILLER, CHARTERED

05/11/79 ATTORNEYS AT Law
RENO anD ELKQ. NEVADA
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5. OBLIGATIONS OF BULLION AND POLAR: BULLION and POLAR

chall assume and retain all obligations that they have independently
incurred by virtue of their activities on and for the Subject Pro-
party prior to the date of this agreement and, in particular, BULLIO
shall assume and retain the obligation of that certain Deed of Trust
made in favor of Ira J. Jaffee, Trustee, &S Beneficiary, recorded in
the Official Records of Eureka County, Nevada, 'Book 41, Page 362.

At 211 times pertinent hereto, UNIVERSAL shall have the ungualified
right to direct any and all funds due BULLION or POLAR hereunder

to remove any obligations of BULLION or POLAR, respectively, securec
by the Subject Property, Or any portion thereof, and such will be
credited toward the payvment schedule due BULLION oOr POLAR. See
paragraph 4, supbre.

6. PURCHASE OF BULLION'S INTEREST: That at the time

ULLION has received an aggregate of $1,000,000.00 under the terms

t

and conditions of paragrarh 4, supra, BULLION will have been def&ed
to have .sold and UNIVERSAL and POLAR deemed to have purchased all o
s--2IoN's richie, title and interest in the Sublec=t orecerty (56%

each, subject to the terms and conditions of the March 14, 1979

ement, Exnipiz C) 2nd forsver releiving UNIVERSAL and FCLAR

N

Iy

from any contractual commitment EO SULLICN by vircu2 <
or POLAR's actions oOr operations on the Subject Property, save and
except for the ONE PERCENT (l%) gross smelter return rovalty fZrom
sroduction frcm tne Subject Proper
est in UNIVERSAL, otherwise prorated) seat forth 1n Farag
supra. At.that time, UNIVERSAL and POLAR will execute and deliver’

_7..
800K _ 71 PAGE_lé;,—d
HOY & MILLER, CHARTERED

05/11/79 ATTORNEYS AT LAW
- RENQ a~nO ELKO, NEWVADA
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Y

.W-ULLION“a Royalty Deed forever evidencing such royalty interssz,’

ar

ONE-HALF PERCENT (1/2%) being chargeable each against UNIVERSAL and

EOLAR.
7. DEFAULT OF OBLIGATIONS TO BULLION: If, at any time,

UNIVERSAL is in default of its payment obligations to BULLION,
BULLION, upon FORTY-FIVE (45) days' written notice to all of the
parties hereto, may terminate this Agreement and demand that
UNIVERSAL -execute and deliver to BULLION & Quitclaim Deed of all

s~of its right, title and interest to that portion of the then Subject

V2
ok

<X
¢ ) . . . - .
;f/}ﬁg property that is specifically 1isted in{(Exhibit a-1>attached hereto.

I
~

put not the additional properties added to the Subject Property
1ist subseguent to the date of this Agreement. puring the nctice
period, UNIVERSAL, or 2any other party hereto not BULLION, or anyone
on their behalf, may paYy such obligation to BULLION and cure such

default.

§. PRCDUCTION EXPENSE OVERRUN: Pursuant Lo ths terms

of the Letter Agreement between POLAR and CAMSZLL cated March 1¢,

i~ £nost overruns

H

- ~

(

- zwhibi= B, POLAR and CaMSELL agres %2 sh

7

incurredé by UNIVERSAL in bringing the Project into production

enould UNIVEESRL'S initial cevelcpment costs Drieor tl croduczicn
exceed ONE MILLIGN TWO EUNDRID TIFTY TESUSAND AND Corile CCL_REE

(sl,250,000.00), or should UNIVERSAL's initial development COsts

arnd oreoduction costs exceed $1,250,000.00 at any time after pro-

h

rsIZuc ex~esd prodic-ion pay-

1
11}
(b
n

[ox: cn

i

fuc=icn ccmmences Sut KEEns

Uy

ments ©Or revenues.
The parties acgree to share in cost overruns in excess
cf $1,250,000.00 commitmens ci UNIVERSAL in the following percente

-8~

HOY & MILLER, CHARTERED . /b
05/11/79 ATTORNEYS AT LAW GOOK*u—ZL___FnGE .
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UNIVERSAL 50%
POLAR-CAMSELL 50%

Except as herein outlined, the terms, conditions and pen-
alties for cost overruns and the non-participation in such overruns
are governed by Clause 10(D), Schedule B, POLAR - UNIVERSAL Rgree-

ment of March 14, 1979.

g. DIVISION OF PROCEEDS: _ The proceeds of production shal

be governed by the terms of this Agreement only (except for the
CAMSELL, LAMBERT and ELTEL arrangements) . s operator under the
March 14, 1979 Agreement (see Paragraph 3, supra) ., UNIVERSAL shall
have the right to pay all normal operating ané production expenses,
including insurance and taxes (excepting income taxes accruing to
the invidivual parties hereto, but specifically incluéding net procee
of mine taxes, real and personal property taxes associated with
mining and income taxes accruing to the venture), pursuant to nor-
mal and usual accounting practices and the terms of the March 14,

1979 Agreement fZcm productiocn payments received. 1In addition,

éacuct

n

UNIVERSAL shall be able to treat as production expensés an
srom production payrents raceived all remtals, zévance royalties
a3 orccucticn royaities paid to BULLICN, th= Poulsen GIcup anc
any others. The amounts received from products produced from the
Subject (production payments) less the production expenses, as cde-
fined herein and in the March 14, 1979 Agreement perween POLAR and

UNIVERSAL, shall be the net prodaccticn receigpcs.

]
[a]
0
[
0O
t
F
0
o]
"
1
0
h
)
"
+

rties hereto, the net 2

(]

i1s tetween the 2

shall be divided as follows:

BOCK 7/ PAGE /7
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A. BULLION: none, being only entitled to the payments
cet forth above in Paragraph 4;

B. UNIVERSAL: FIFTY PERCENT (50%); and

C. POLAR, CAMSELL: FIFTY PERCENT (50%), pursuant to that
Letter Agreement between POLAR and CAMSELL dated March 14, 1979,
Exhibit B.

Nothing herein shall be cohstrued as prohibiting POLAR-
CAMSELL from taking their interest in kind provided that they give
UNIVERSAL SIXTY (60) days' written notice of such election. POLAR-
CAMSELL will be totally responsible for all loading and transporte-
tion and-the costs thereof. POLAR-CAMSELL will not matszrizlly ir-
erfere with UNIVERSAL's cperations should It alect Lo recileve gayms
in kind and will hold all the remaining parties hereto harmless from
its actions in loading and transporting the in kind payments. It is
understood and agreed that all such in kind payments are net, after
Geduction of the proportiornate amount oI mining an

10. TERMINATION BY UNIVERSAL: UNIVERSAL's participa-

tion in the Project is governed by the terms and conditiéns cz

POLAR - UNIVERSAL Agreement of March 14, 1979, Exhibit C, excegt as

specifically modified herein. Upon fulfilling its cbli

ations

(]

thereunder, UNIVERSAL has the right to terminate its positicn as
Project Operator and to terminate its further participation in
Project development and expenses therecf. Such terminaticn is geov-
.  erned by the terms and cenditicons ©f the March 14, 1879 UNIVIRSAL
POLAR Agreement and, in particular, Schedule B attached thereco.

11. ADDITIONAL PROPERTY ACQUISITIONS: UNIVERSAL, 2as

operator, shall have the exclusive right to acquire additional

0 7/
HOY & MILLER, CHARTERED BOOK __ P.A.GE_/__,,——-«g
05/11/79 ATTORNEYS AT LAW

RENQ anp ELKO, NEVADA
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mineral broperties within the Area of Interest on behalf of the
parties hereto, be such acquisition by virtue of the rights and
privileges under the 1872 Mining Law, oI the leasing or purchase

of private jands and minerals, Or unpatenteé mining claims. All
parties hereto agree to immediately guitclaim and assign to UNIVERSAI

any and all other real property Or interest in such that they may

<$ fbhave within the Area of Interest, Exhibit A-2, as of the date of

this Agreement, subjecting the same to the terms and conditions of
this Agreement, excepting any interest of BULLION in and to those
porperties presently being worked by Western States Minerals (Pancan
Upon acguiring such properties within the Area of InterF
est, UNIVERSAL shall offer to include such into the Subject Prcperty
upon payment by POLAR-CAMSELL of FIFTY PERCENT (50%) of all acguisi-
tion costs incurred in acquiring such properties. Acquisition costs

shall include, but are not limited to, purchase price, rental fees,

1 h

ccsts,

0

rfer's commissicns, leczl f=es, closin

[

221 az+t=z=+a o7

irle examinations, appraisal fees and costs ijncurred by UNIVZRSAL

"t

in otherwise evaluating the property to be acquired.

Should POLAR-CAMSELL reject such cEfer or fail to pavy oOr

‘g

TY-FIVE

¢

o

- -~ —ew - PR = .5 9 - —~ . %
zch erent Sox DEYiLng sSuTh acouisitcion costs ~ithin FC

th
Il
1

-

(45) days of such offer by UNIVERSAL, then such croperties within

the Area of Interest shall not become part of the Subject Property

as they apply =° snrrs-Cc2MSELL and will remainr the sole property of
UNIVERSAL without any chiicazicns to TATAT-CAMSZLI, bat sckbiect te
the royalty interest of BULLION.
-1 l_
scok__ 7/ pace 1T
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However, should POLAR accept such offer and pay Or reach
an agreement with UNIVERSAL for paying such acquisitions costs, the
newly acquired properties shall become part of the Subject Property
and will be treated thereafter under the terms of this Agreement
pertaining to the Subject Property.

12. POQULSEN LERSZT =MD OPTION: The parties hereto rec-

ognize the Lease and Option of POLAR with the Poulsens, a copy of
which is attached hereto as Exhibit D. UNIVERSAL shall make all
payments due thereunder and shall credit such as a development Or

production expense.

While under Lease, the Poulsen properties shall be,

and are, pa-t cIi t:he

ct

any time,

[§)]

[

toiect PropsSItyy howewer, &

UNIVERSAL may elect to exercise the purchase option. Upon édoing
so, UNIVERSAL shall of fer such tc POLAR-CAMSELL under the terms of

paragraph 12, supra. Failure cf POLAR-CAMSELL to participate in

|
mn

1
"y
{1

Rl I :

i
Yol

A e e a -

[0

Subject Property status as the sama éa?d lies to POLAR-CAMSELL.

Y]

13. TERM: The term of this Rgreement, as it afiects

fval relaticnships between the parties

tnha ccntinuin

[Ty
0
0
3]
po
H
v
0

~F UINITY-NIVI (63 wearss CoTmencing—En. .

LN
i

the date hereof, unless sooner terminated, surrenderedc or forleitex
N

.
- 3 S
14. TITLE PERFECTION: The parties hereto recognizé———"
tnzs citle to the Sunlact FITRSITY, ST Toroions +hersci, mav Con-

tain certain imcerfectiocns, ciouds thereon or CULSELENILLT =4t

m

-2

1]

=

that may reguire acquisition, clearing or otherwise perfecting.

(M IVERSAL shall, in its discretion, seek out such imperfecticns

and cure the same. All expenées incurred by UNIVERSAL in investi-
-12-

HOY & MILLER, CHARTERED  CCK— 7! PAGE 2O
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gating title to the Subject property from March 1, 1979, and curing
imperfections oOr acquiring outstanding interests in the same shall
pe treated as a development OI production expense by UNIVERSAL pur-
suant to the March 14, 1979 POLAR — UNIVERSAL Agreement.

INSPECTION, RECORDS: At all times pertinent hereto,

the nonfoperating parties shall have the right to reasonable in-
spection of the Subject Property and‘all geological and production
records upon giving FIVE (5) days' written notice to UNIVERSAL.
Such inspection shall be at the Subject Property or at any offices
of UNIVERSAL in the Elko-Carlin, Nevada area. Personal ingquiry by

~e varties nerestd @iractlv to UNIVERSAL shall be made only to the

-

follcwing UNIVERSAL officers anc employees, ané no others:

Joseph A. Mercier
Dan Mercier
Deon Hargrovs2

-
t
«
.
|
-
(
]
[t

|
K [r]

cF

o the parties hereto & summery

-

C

NIV

2527, shall trepare and édeliver

= cf development on the Subject Prcperty, including building

(o]

a1

e

Ty
tig

ggns;:uctionL geclogical £inds, etc., and setting forth production

- <

Temmant expanilitiTas.

fir

n
u
W)

16. NQOTICES: 211 noTiceEs -=s:ired herein snall be in

writing by certified or registered mail, (United States OT Canada,

as the case may be), retuzrn receipt reguested {sr the Caradian
eguivalent of such service}, &2 tias ciiresses -iszed beiow. Ser-

vice of such notice is to be Geemed acccmplisheé as of the date

rn

mailing:

C

13-
ce R

sock__ 11 pace =l—
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BULLION MONARCH COMPANY

Attention: R. D. Morris
Henderson Bank Building

Elko, NV 89801

UNIVERSAL GAS (MONTANA), INC.
Attention: Jce Mercier, President
640 8th Avenue, S. W.

Calgary, Alberta

CANADA T2P 1G7

With a copy to: UNIVERSAL GAS (MONTANA) , INC.
Attention: John C. Miller, Esqg.
Blohm Building, Suite 201
Elko, NV 89801

POLAR RESQURCES CO.
Attention: C. Warren Hunt
1119 Sydenham Road, S. W.

g Calgary, Alberta
R X° CANADA  T2T 0TS
7 Lol
A C CAMSELL RIVER INVESTMENTS
]\ X Attention: K. H. Lambert
S ) 808 Home Oil Tower
CeT a7 324 8th Avenue, S. W.
@jf‘¢jﬁ calgary, Rlberta
g CANADR  TZF 212
LAMBERT MANAGEMENT -LTD.
+tention: X. H. Lambert
808 Home Oil Tower
324 8th Avenue, S. W.
calgary, Alberta
CANADA T2P 222
ELTEL HOLDINGS LTD.
Attention: X. H. Lampert
@08 Fome 0il Tcwer
324 8Sch Avenue, S. w.
Calgary, Alberta
CANADA T2P 222
17. RECORDATION: This Agreement may be recoréed into
tne Gfficial Recorcs o eitmar Tureka County of Elko County, Nevad

cr bocth, by any oré of the parties hereto.

18. BINDING EFFECT: The terms and conditions of this

Agreement shall inure to the benefit of, and be binding upon: the

successors and assigns of the parties hereto.

~14-
HOY & MILLER. CHARTERED o 22
05/11/79 ATTCRNEYS AT LAW BOOK"‘"‘Z/_/_ FAGE ——=—

RENO aAnD ELKO, NEVADA
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L
X U™ uch assignment shall no

19. ASSIGNABILITY:

ests of the parties hereto shall

N L

-
n any manner, unless and unti

parties hereto i
noted in writing to UNIVERSAL,

IN WITNESS WHEREOF,

as of the day and Y

-15-

The respective

the parties hereto set

Filed 06/22/2009 Page 26 of 40

positions and inter-

be freely assignable except that

t be binding on or affect the remaining

1 such assignment is

or any successor Operator.

their hands

ear first above written.

BULLION MONARCH COMP2NY, a Utah
corporation

BY: *p D()/L’W /

TITLE: ﬁ?ﬁ(.df,«?/“

POLAR RESOURCEE CO.
corporation

UNIVERSAL GAS
Montana corporatior

CAMSELL RIVER INVESTMENTS —=C~
a Canacian §orporation

HOY & MILLER, CHARTERED

ATTORNEYS AT LAW
RENO anD ELKO, NEVADA

05/11/79

gooK__ 2/ saze <3
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LAMBERT MAMAGEMENT LTD.. & Canadi
corporation

ELTEL HOLDINGS LTD., a C=z ﬂ cta
corporation

. KB

TITLE: Dmﬂ‘&m) s QQ\L\""'

UNIVERSAL EXPLORATIONS, LTD.
Canadian corporation

o

TITLE: T A= £ .
/Cf;/ {/.ﬂﬁ'&) I
/ T WA
smare oF Aacz ) B L Sl
) Ss. i

COUNTY OF /éo )
on //I/ﬂ-ff // Ve ey .

1979, personally appeared befors=

-=, a Nntary Pubch, &, L/ Jricd /7S , & <uly cuallfled anc
.=zinc cificer of /aULLTON MONARCH COMPANY, who acknowledged to me
that ne exacutag the acove instrument in f?: czpacity.

o A

' ~

—

OO\ )
R S ( / w_//“Q
UBLIC"

‘\\

NO:I'ARY

JOHN C. MILLER

Nou-,- P:.:lu: Si3te of Nevada
aunnc Nevada
My Commizzizn Exzires August 28, 1931

_16_
ook 7l paGe 24
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W f

PRov INCE

coszE OF AHLRBELTA )
) SS.
COUNTY OF )
on , 1979, personally appeared before
me, a Notary Public, (. WwAHEREN H AT , a duly gualified and
acting officer cf POLAR RESOURCES CQ., whe zcknowledged tc me that

he executed the above instrument in that capacity.

NOTARY PUBLIC

Pl HCE
czams OF ALAENTA )
) sSS. *
COUNTY OF )
on MNaL 2§ , 1979, personally appearg"ﬁam\g
me, & Nctary Publid, Je<eph A Mercier , & dualy guaZified E‘-I::G.\\

acting officer of UNIVERSAL GRS (MONTANA) , INC., who ackfxbwl:ef.ged
o me that he executed the above instrument in that capapi}_ i

e i £, ]

FCotimecE )
—=as== T A Bser>
COoUNTY GF )
on /L/4z s , 1979, personzlk agpearec peiore
’ - e P . - - - -
me, a Notary Public, G E/NETH S LAmMEs T/, a duly guallriec and
acting officer of CAMSELL RIVER IN\/’ESTMENTS/E‘}-E—‘:E., wno ackncwledged
-c me that he exscuTaes the 2ZCVE instrument #9-n3- capacity
/ / SN
/‘ ,‘;..—-:'.-.‘., ’
A7y F S T P
LA 3 k'.l 1 s ;." /.: , N
// 1/ A
/NOTARYlC,eQBLIc : \
7 .
v Yo .
/ '“;;A. R
R
A SN
climed
\t°>:==557//
-17- ' .
ROCK___1/ __ °aGE =)

HOY & MILLER., CHARTERED
’ 77 ATTCRNEYS AT Law
05/11/79 AEMO AnD ELRO. NEVADA
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I Susan Lee Nicholl of the City of Calgary, in the Province of

Alberta, make path and say that:

1. 1 was personally present and did see Mr. C.

Warren Hunt named

in the within or in -annexed instrument who is personally known to me to be the

perscn named therein, duly signed and executed the same

therein.

2. That the same wés executed at the
province of Alberta énd that | am the subscribing

for the purposes named

City of Celgary, in the
witness thereto.

3. That [ know the said Mr. C. warrent Hunt and he is, in my belief,

of the full age of twenty-one years.

yiahd

SUSAN LE: ?{zl‘:é;ofi

SWORN BEFCRE ME AT THE CITY OF CALGARY,
IN THE PROVINCE OF ALBERTA, THIS e
DAY OF JUNE, 1979 (:?\

8COK -

71

pAGE__ Rl

PA 0094
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[ OSVINC £ _
iy rERCTAY )
capga OF _A4L <
COUNTY OF )
1 appeared before
/b/ﬁ\/ /7 , 1979, persona Fea b ¢
Nota?:; Publlc, HENNETH M. LAABSLET 9/6/3 ?ug’l_i_lfg iz
Telin officer cf LAMEERT MENAGEMENT LTC., who' &cxnow e o W
actin 1S papIp

v.
that he executed the above 1nstrumentQ£t}.at capacity

//é/ C \B;(;;Cé:ﬁ /fj’ \u'e
Ou’*ﬂlé—c?—'l HEERONTY N

Colt NCE
iw;*:f_o.? AL EFeTA )
) Ss.
COUNTY OF )

on M4/ /7 persor.ET.

a
me, a Notary Public, ¥ EVVETH 2
e,y = e e S Te -
=~:i_~.‘: c::;:a: ci ZLT=L =
ne sxacutad he &bhcve L
i\J.
NOTARY V‘RLBLIC
PRAVIACE =g
- e . T e~ i .. ;
Comeemr I = - o ) SS
COUNTY OF )
P ,.- - c.-: . -:-:znally eppeared DessFS
- :r et = . -z 2 - q PRI B T o
= 2 culy cuoalliDyrel =4
. v c,Jesepn £.merc:! err ’ c < wlé‘cc i
metin NOtar Puoll VE ) ILTD., who &CKnowlgecGce
EXPLORATIONS, ' . - 9 59
na officer of UNI RSAL ns. L . > _ackaows =23
actin 1. e Bxecuted th2 abeove InsRIUM2aL o tnat <20 7 cT AL
ms ';-"::.C ae 2 U el Ny ”

ACOK_

HCY & MILLER. CHARTZRED
ATTORNEYS AT LAW
05/11,/79

RENC ano ELRO. NEVADA

PA 0095
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EXHIBIT A-1

SUBJECT PROPERTY

The fcllowing described unpatented and patentecd
mining claims generally located in Sections 1, 2,
10, 11 and 12 of Township 35 North, Range 50 East,

M.D.B.&M., Lynn Mining District, Eureka County,

Nevada:

Unpatented Claims . Polar Bullion

Big Jim 100% Royalty

Big Jim 1 to 31, inclusive " "

cracker Jack

cracker Jack 1 to 5, inclusive

vellow Rose & to 21, inclusive

polar 1 to 20, inclusive

Hill Top

yill Tep 1 t& 2, 1

#iil Top Fracticneal
4 '

3
; . . .
ompromise 4 to /., inclusive

Paragon
raragcon 2 .
paragon 4

Paragon Fractional

patented Claims (poulsen Lease and Option)

o, TntsEot .8, SuToes Mo =-%zr ZTulllcD
Big Six Nc. 5 78537327 4332 EY AcVeiwy
solt 881735 4422 " "
July 935874 4528 " "
Great Divide 945439 4393 " "
2alé E&cieg 2486723 4527 " u

HOY & MILLER, CHARTERED EXHIBIT 2a-1
ATTORNEYS AT LAW
RENO ano ELKO. NEVATGA RCOK 7/ SAGE a9
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EXHIBIT A-2 NN

AREA OF INTEREST

All those lands contained in the Sections and
Townships listed below approximately encompassing
the area EIGHT (8) miles in a northerly direction,
EIGHT (8) miles in & southerly direction, EIGHT

() miles in an easterly directicn and EIGHT (8)
miles in a westerly direction from Section 10,
Township 35 North, Range 50. East, M.D.B.&M., Eureka

County, Nevada.

Township 34 North, Range 49 East
Sections: 1-5, 8-17 and 20-24

Township 35 North, Range 49 East
Sections: 1-5, 8-17, 20-29 and 32-36

Township 36 North, Range 49 East
Sections: 1-5; g-17, 20-29 and 32-36

Township 37 North, Range 49 East
Sections: 32-36

Township 34 North, Range 50 East
Sections: 1-24

Townshin 35 Merth, Fange 50 East

ST LT EN A

Township 36 Nerth, Rande 50 East
Sections: All

Tocwnshio 37 North, Rance 50 East
Sections: 3i-386

megnenin 14 VoXTn. SEREE . %

[S1RU

-
(=4
=

b=

anac 2

[S11K}

Sactions: -1

Township 35 North., Range 51 East

Sections: 3-10, =222 and 27-34
~ownshiz 36 Narth, Zznce Sl Eacst
Sectizns: S-10, 15-22 and Z27-34

Sections: 11-34
HOY & MILLER. CHARTERED EXHIBIT A-2
ATTORMNEYS AT LAW
RENC anD ELKO, NEVADA BOOK _ 7/ _ pact . 28
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' . LAMBEHTMANAGEMENTLTD

Telephone: (403) 454-26

- 1aphone: (403) 233-0047
,HOME OIL TOWER 13716 - 101 AVENUE,
324 -8 AVENUE SW. EEMONTON, ALSEATA
. CANADA T3NCJ7

CALGARY. ALBERTA
CAMNADA 12pP 222

March 14, 1979

polar Resources Co.

1119 Sydennam Road, S. W.
Calgary. Alberta

T2T 0TS

Attention: Mr. warren Hunt

Dear Sirs:

As you are awareé, since early 1976 Camsell river
Investments Ltd. has entered into several agreements with you
relating to the Bullion Monarch Company gold claims in Nevada
and has 21sC ertered into agreements relzting to the seme
prope::ies wistr Bullion Monarch Ccmpany. As a result of these
agreements, Camseil and 1ts silant ccventurers, Lambert
zcement Ltd. andé Tltel Heldings Ltd. have agvanced about
".-5. U.S. to you and $300,000. U.S. to Bullion Mcnearch

éompany and have expended a further $10,000. U.S. or so on
adrilling invoices and other expenses relating to tne properties.

A=
Mzn

our mutual files on this matter are extensive and
the legal jetermination of the various agreements would
e time and effort to resolve than is prudent

nave &4i

vnder tne circumsiancss. w2
not wish to hamper Your eficrTs TS
production so Lgongc as 20 eguitable

vV
2
petween usS. gased on the proposed agreen
niversal Gas (Montana) Inc. (herein
") and our meetincs and relepnone conversations of
10, 11, 12 andé 13, we believe we have reachec an agreement
£ artias wz IESTRS3ENT. mnig acgreement

= -

o wou ani the FaI-iES =

- 2
= -3 - o, " = 1 . .
=n wvcu zpd the "Camse.: Gzo

o Uriversal to
111 zzreement
cie Ffasnicn.

/2

cctain the ipnterest 1t nas
and would resolve our diver

w Ot
o
H.
3
t
1]
H o6
1]
wn
o
0
-
=]
]
o]

gook___7! pAGE_ 30
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The Agreement is as follows:

1) All of the interests of any nature whatsoever of Polar
zesources Co. and those of cther parties represented by Polar
resources Co. (hereinafter called the "polar Group") and all of

the interests of any nature whatsoever of Camsell River Investwments
Ltd. and those of the parties represented by camsell River
Investments Ltd. {(nereinafter called tne ncamsell Group”) in

nrThe Mining properties" as defined in the Mill Agreement shall

be pooled and then reallocated 50% to Universal Gas (Montana) 1Inc.
pursuant to the Mill Agreement and 50% collectively to the Polar
Group and the camsell Group (hereinafter called the npolar-Camsell

Group") .

2) The Camsell Group will receive 100% of the cash flocw
from the polar-Camsell Group's 50% interest in the Mining Properties
until the Ccamsell Group has received an amount equivalent to its
expenditures relating to the Mining Properties vefore interest &s
established by independent audit. This amount is about $815,000

U.S.

3) after the Camsell Group has received thes amount
indicated in paragraph 2 above, the polar Group will receive 100%
o0f tnhe cash Llow frem the pclar-Camsell Group's 5C% interest in
she Mining pProperties until the Polar Group has received an
amount equivalent to its expenditures relating to the Mining
properties before interest 2sS established by independent audit.

This =mcuene iz about s450,0080. U.S.

4; ~er the Pclar Group nes recslvsi T0S amcunt indicated
in TEIEGTET ancve, the Tolar GIou? ané the camsell GIrour will
sz_nt =he Sizw frcm L= smlzm-laTizil G wz's 50% interest

in. the Mining Properties on & 50-50 basis cntil the Ccamsell Group

has received an emount equivalent to the amount of interest the
N i i (STLL i Is wanver calcoulated on all

smn=ll Grziz WO

camsell Group &cev ~c - FCLES SzIIollE =
company from the dates of advance at the Canacia:

of Commerce prime rate from time to time plus 2% per annum,
cemoounded semi annually- Any cash received by the camsell Group

3 M K T ems Melmz Aol

cursuant ro this zgresment weuld be craciifél o -ei= =

sank account” on the cate oI receipt in CICET ©
amount to be ultimately received by tne camsell G

to this paragraph 4.

5 After the camsell Group has received
calculated pursuant to paragraph s abcve, the Poi&r-
interests shall be divided and an undivided 305 of the interest
shall be transferred to the Camsell Grcup and an undivided 70%
snall te transferred to the Pclar Grcup.

the amount
zr-Camsell Groug's

~

3

(

sook___ 11 PAGE_ 21—
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€) Title to the Polar—Camsell Group's interest in the
Mining properties shall be held in trust by Polar resources Co.
pursuant to the terms of this Agreement and this Agreement CT
its successor shall pe filecd against the title to the Mining
properties in the appropriate offices in the state of Nevaca.
Polar shall deliver to the camsell Group 2 legal opinion from a
rievada attorney stating that the terms &anc corditions of this
ngreement are enforceable by the Camsell Group as against Pclar
resources Co. and that the Camsell Group's interests have besn

zdecuately registered to protect its interests as against third
parties.

7) The proceeds Polar resources Co. receives frem

Universal Gas (Montana) Inc. on the szle of the assets listad
in the Mill Agreement shall be distributed as follows:

a) The Polar Group shzll receive 100% of the proceeds
from the sale of assets acquired after December 31,
1976.

b The Camsell Grouz chall receive gn.4s of the
proceeds from the sale of assets acguired cricr ©o
Janueary 1. 1977 and the pPolar Group shall receive
the balance.

polar Resources CO-. shall account to the Camsell
Group for any =ssets held on December 31, 1976
which have been disposed of by Polar Resources Co.
subseguent to December 1, 1976 but prior to the

execution of the Mill Agreement. The Camsell Group

c)

=mcun- egual to 29.4% cof such

}
)
'

i
U
[§Y]

sonds I3 cmanT ERE.- =
pgiar Group's sSnaxze€ of the proceecs of the sale of
assets pursuant to +ne Mill Agreement.

The pplar-Camsell Group recognizes a fee of $1,500.

-

0

(LB

to employ

cl

in the event of cost overruns beyond the $l,250,000.

as

0] 11 Agreement, the Pola:—Camsell Grour

EX will be responsible for 50% of such overruns.
e giicoxtzd 23S e zw2an ToE sziar Grour and

K =) ar.éd mine
CoeT&T laims 24
a 25 enses ~elatec
o tha -rne Pclar CGrcov?
and SC 11 Group.
/4
"’ -
BOOK /! PAGE I
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b) For all other expenses 70% shall be paid by tne
Polar Group and 30% shall be paid by the camsell
Group.

10) This Agreement is sukject to the execution of the Mill
Agresment and is subject tO revision of the method contemplazed

in paragraph 1 to arrive at the interests outlined 1in paragraphs 2,
3, 4 and > if subseguent jnvestigation reveals that the tax
conseguences of such method are agverse. The intent is that the
Agreement will be ctructurad so as to minimize acverse tax
implications in canada and the United States for all parties
concerned while at the same ctime arriving at the same distribution

of cash flow from the Mining Properties:

This Agreement shall be interpreted in accordance

11) nt

with the laws of the Province of Alberta.

12) Each of the parties shall execute any further agree-
ments reguired py legal counsel for any party to implement the
+erms cr intent cf this Agrsement.

If you agree with the above terms and conditions -
at c cz =nca cn khe COPRY £ this letter encloseéc.

W, = TaTzert
/mjm pPresident
ancl
Acceoted rhis ~£34day of Marca, ic7¢
zzlez TzgouICeS Led.

C. Warren Hunt
pPresicent

PA 0101
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LAIMIDWL s

Telepnone: (403)
13716 - 101 AVE
EOMONTON. AL
CANADA T5N

Teiephone: {403) 233-0047
808 HOME OIL TOWER
324 - 8 AVENUE S.W.
CALGARY, ALBERTA
CANADA T2P2Z2

March 16, 1578

pPolar Resources Co.

1119 Sydenham Road, S. W.
Calgary, Alberta

T2T 0TS

Attention: Mr. Warren Hunt

Dear Sirs:

RE: Gold Claims - Lynn Mining District
Eureka County, Nevada '

Further to our letter of March 14, 1979 and the
writer's meeting with your }liessrs. Hunt and Ross Hamilton on
March 14, 1979, we wish to confirm that the agreement contained
in the said ljetter is amended by adding the following:

g.1(a) Any funés advenced gursuant to sub paragrach
a(z) shall be repaid pro rata frcm the Pelar-
i s Zir ~zsk Zlow from the mill

Camsell Greuzs's Sizst bl

g
prior to the commencement of payments to the
Camsell Group pursuant to paragraph 2.

a.1(x) AnY funds advanced pursuant to sub caragrapn

g (b) shall be repaid pro rata from the Bclar-

camsell Group's cash flow from the mill after
the oblications to the Camsell Group outlined
P —aT:IIEInOC -oerz TEaET sanizfied.

e.2 The penally provisicns -= the MiIll Agie=zoeo-
shall apply mutatis mutandis to the Folar Groupb
and the Camsell Grcub in the event of &z default
vy either Group on an obligation to advance
further funds pursuant to paragra;h S

If you agree with the above agditional terms and
conditions please indicate you:'acceptance on the copY of this

letter enclosed.

vours very truly,

yort Zijagement Led.
|
4 \_._CW\QJ%
. Lembertc

/mim Y aYalld 7/ A~ 2¢

PA 0102
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T Attachment to: Polar Resources CoO.
' March 16, 1975
hccepted this day of March, 1978

Polar kescurces Co.

C. Warren Hunt
President

Accepted this 16th day of March, 1979

Eltel Holdings Ltd.

U Gl

. Lamber
gtary

Accepted this 16th day of March, 1979

Camsel River Investments Ltcd.

VU Gl T

K1 HS Lambert
President

sook___ 2l ___paG 35
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v M G BEAmAEA WWee ey s T - _

1070 SILVER STREET
ELKO, NEVADA 839801

(702} 738-8712
April 6, 1579
¥r, X. H. Lambert
Lattert Manasgcment Ltd,

$S2QE, 324 €th Rve. S.W.
Calgary T2P 222

Dear Sir:

Your letter cf March 16 1972 is achinowledged ané a ccpy
returned herewith sicned as rejuestec.

In accordance with cur telepnhone conversation this morning,

in which the writer pointec out that clauses 75 and 7c of

the letter zgreement of HMarch 14, 197¢ were unculy kroad

in that they might ke construed to include Pclar's zssets

which had not been accuired by the jcint venture nor in the
" rmeriod of the Zoint venture, april 1 - Nov. 30, 1976, the

fclicwing is progmcs

Clavnee 7 suhclzuse = is amended =0 tmat the weords " prior to
Jan. 1, 1977" are replaced by "betw=zen April 1, 1§76 and
lovember 30, 157&"%.

Clzuse 7 subclause c. The reaning of the word "assets" as
used in this subclause is understood to mean propérties anad
couiprsnt acguired by the joint ventvre or charcec Ty Tolar
to the joint venture so as tc establish equity cf contribu-
cipmz of thz sTzmhers < the Jsint VELS that is to sey,
Folar Resources Cc. and Cams=2l =o I rsnts ~<Z.

mesz with your azproval, }:indly sigan 2 CCOpY

I the foregeing :
he-ecof znd return for our files.
Yeours truly,

Vslar hosources <o.

%%'/'-f

scok__ 11 pace. 36
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o - LAMBERT MANAGEMENT LTD.

) ‘;;;a;gr:ag éﬁéifé?" _ I;'_/'-“DSHO:‘;’ (:3:2 r: S-E -.25:
| s S

CANADA T2P 222
April 10, 1979

Polar Resources Co.
1119 Sydenham Road S.W.
Calgary, Alberta

T2T 0TS

ATTENTION: Mr. Warren C. Bunt
Dear Sirs:

Claims Lynn Mining District
z Countv, Nevada

Further to vour letter of April 6, 1979, we wisn to ccn-
firm our agreement that clauses 7b and 7c of cur letter agree-
ment of March 14, 1979 have not “een &razited to contsmplate as-
sets to be scld under the Mill Agreement. We acree that the
language should be changed.

We are prepared to accept your suggested change Zzz sub
clause 7b provided that the 80.4% figure is changed to reflect
+he actual percentage of the total funds used by Pclar between
1=-il 1 zné Novem=zer 320, 1976 which was injected by the Camsell

Group. Your auditor could provide us with That cercentage.

We accept your clarification of the word "assets” in sub
clause 7c and would also suggest that the 80.4% figure used in sub
clause 7c should be chanced to the same percentage &as will == =23
in subclause 7b.

If the forez )
tne enclosed copy ¢i t©

Yours very truly,

LAMBEREfMANAGEMENT LTD.

—

! 7f ; t
‘::%f vy
.H. Lampert
President

XKHL/cs

Inc.

n

Accepted this j7.4 day of April, 1979

POLAR RESOURCES LTD.

PER: Cot "/”54 3ok pace 3
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PARSONS BEHLE & LATIMER

Michael R. Kealy (Nevada Bar No. 0971)
50 West Liberty Street, Suite 750

Reno, NV 89501

Telephone:  (775) 323-1601
Facsimile: (775) 348-7250

Francis M. Wikstrom (Utah Bar No. 3462; pro hac vice pending)
Michael P. Petrogeorge (Utah Bar No. 8870; pro hac vice pending)
Brandon J. Mark (Utah Bar No. 10439; pro hac vice pending)

One Utah Center

201 South Main Street, Suite 1800

Salt Lake City, UT 84111

Telephone:  (801) 536-6700

Facsimile: (801) 536-6111

Email: ecf@parsonsbehle.com

Attorneys for Defendants Barrick Gold Corporation and Barrick
Goldstrike Mines Inc.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

BULLION MONARCH MINING, INC,, Case No. CV-N-08-00227-ECR-VPC

Bullion Monarch, MEMORANDUM OF POINTS
AND AUTHORITIES IN

v, SUPPORT OF RULE 12(b)(2)
MOTION TO DISMISS ALL
NEWMONT USA LTD., ef al., CLAIMS AGAINST BARRICK
GOLD CORPORATION FOR
Defendants. LACK OF PERSONAL
JURISDICTION

Defendant Barrick Gold Corporation (“BGC”™), by and through its undersigned counsel,
respectfully submits this memorandum of points and authorities in support of its motion to
dismiss the claims asserted against BGC in Bullion Monarch Mining, Inc.’s (“Bullion Monarch™),

Amended Complaint pursuant to Rule 12(b)(2) of the Federal Rules of Civil Procedure.
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INTRODUCTION

Bullion Monarch has, in its Amended Complaint, lumped together Barrick Goldstrike
Mines Inc. (“Goldstrike™) and BGC, treating them as one indistinguishable entity. But the truth is
that these entities are separate parties with vastly different levels of contact with this Nevada
forum. Unlike Goldstrike, which has extensive mining operations in Nevada, as well as
employees, offices, and equipment to carry out those mining operations, BGC has never owned or
operated any mine in Nevada, has no offices, employees, or property in the state, and conducts no
regular business in this forum.

Bullion Monarch’s only basis for naming BGC as a defendant appears to be that BGC is
the ultimate parent of Goldstrike. But there is no reason for BGC to be a party to this lawsuit.
Goldstrike is the only Barrick-related entity that has any connection to the mining properties that
are the subject of Bullion Monarch’s claims and the only Barrick-related entity that has any
potential exposure in this case.' Goldstrike has substantial assets in the state of Nevada, and there
is no question that it could satisfy any judgment that may be entered against it and in favor of
Bullion Monarch in this case. BGC is not, under the law, held to answer for Goldstrike's
activities, and there is no reason to require BGC to litigate in this forum.

It would be unconstitutional for this Court to assert personal jurisdiction over BGC in this
matter. BGC is a Canadian holding company with significant investments around the world,
primarily in the gold mining sector. BGC itself, however, does not own or operate gold mines or
related facilities. Instead, like most parent holding companies, BGC owns the stock of other
companies, and those companies own and operate the mines under the management and
supervision of their officers and directors. BGC does not do business, sell or buy goods or
services, pay taxes, employ staff, or hold any bank accounts in Nevada. Simply stated, BGC has
no direct presence whatsoever in the state. Given the dearth of contacts between the company

and this forum, BGC is not subject to general personal jurisdiction in this forum. Likewise,

! Goldstrike concedes, through its simultaneously filed Answer, that it is the corporate successor of High Desert
Mineral Resources of Nevada, Inc. Although Goldstrike denies that this fact renders it a party to the 1979 agreement,
or obligates it to pay any royalties to Bullion Monarch, Goldstrike concedes that insofar as any liability is ultimately

found. it is Goldstrike (not BGC) that is bound.
4820-5523-1492.3
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1 || because BGC has had virtually no contacts with the Nevada forum, particularly contacts related to

2 || the claims asserted in this lawsuit, this Court lacks specific personal jurisdiction over the
3 || company.

4 For all of the reasons set forth below, constitutional due process guarantees require that
5 || the Court refuse to exercise personal jurisdiction over BGC and dismiss all of Bullion Monarch’s
6 || claims against BGC in this action.

7 STATEMENT OF FACTS

8 1. BGC is Canadian company incorporated in Ontario, Canada. (Am. Compl. § 2A;

9 {| Declaration of Sybil E. Veenman, Senior Vice President, Assistant General Counsel, and
10 || Secretary of BGC (*Veenman Decl.”) § 4, attached as Exhibit 1 hereto.)
11 2. BGC’s headquarters are located in Toronto, Canada. (Veenman Decl. € 4.)
12 3. BGC exists as a parent holding company, managing its investments and interests
13 || in various wholly and partially owned subsidiary companies. (Veenman Decl. § 5.)
14 4, Although most of BGC’s subsidiary companies are involved in the gold mining
15 || industry, BGC holds a diverse portfolio of interests and investments. (Veenman Decl. §6.)

16 3. BGC’s subsidiary companies operate in numerous countries throughout the world
17 {| and operate and exist under the laws of those jurisdictions. (Veenman Decl. § 7.)

18 6. BGC is not licensed to do business in Nevada and does not regularly carry out,
19 || solicit, or transact business in the state. (Veenman Decl. § 8.)
20 7. BGC does not own any real or tangible personal property in Nevada, nor does it
21 || hold any bank accounts in Nevada. (Veenman Decl. §9.)

22 8. BGC does not have any employees in Nevada and does not have an office,

23 || address, or telephone listing within the state. (Veenman Decl. § 10.)

24 9. BGC does not sell any goods or services in Nevada. (Veenman Decl. §11.)
25 10. BGC has never paid income or property taxes in Nevada. (Veenman Decl. § 12.)
26 11.  BGC does not itself engage in mining or processing activities, operate mining or

27 || processing facilities, or participate in activities ancillary to mining or processing activities within

28
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Nevada or the United States, nor does it own any equipment or facilities to do so. (Veenman
Decl. 9 13.)

12.  BGC does not buy, sell, or trade commodities of any type, including gold or other
precious metals, in Nevada. (Veenman Decl. § 14.)

13.  There are two intermediate corporate parents between Goldstrike and BGC.
(Veenman Decl. § 15.)

14.  Goldstrike is a Colorado corporation and is a wholly owned subsidiary of Barrick
Gold Exploration Inc. (“Exploration”), which is incorporated in Delaware. (Veenman Decl.
116.)

15.  Exploration is a wholly owned subsidiary of ABX Financeco Inc. (“ABX"), also a
Delaware corporation. (Veenman Decl. §17.)

16.  ABXis a wholly owned subsidiary of BGC. (Veenman Decl. § 18.)

17.  Goldstrike and BGC observe and comply with all applicable requirements for
maintaining their separate corporate existence and identities. (Veenman Decl. § 19.)

18.  Although BGC, consistent with its position as the ultimate parent company,
monitors the overall business strategy of Goldstrike, Goldstrike’s officers and managers perform
the day-to-day management of the company and direct and control the company’s activities in
Nevada. (Veenman Decl. § 20.)

19. Goldstrike is not authorized to act for or on behalf of BGC. (Veenman Decl.
§21.)

20. BGC and Goldstrike maintain separate corporate by-laws, minutes, and records,
and each company maintains separate bank accounts. (Veenman Decl. § 22.)

21.  None of the directors of BGC is also a director of Goldstrike. (Veenman Decl.
€123))

22.  Any financial transactions between BGC and Goldstrike are documented on the
appropriate financial reports of the two companies to ensure the funds are separately tracked and

accounted for by each company. (Veenman Decl. § 24.)

4820-5523-1492.3 -3
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23. Goldstrike has substantial assets in Nevada, including the Goldstrike Mine located
north of Carlin, Nevada, and is capable of satisfying any judgments that may be entered against it
in this case. (Veenman Decl. § 25.)

ARGUMENT
L. PROCEDURAL ASPECTS OF MOTIONS UNDER RULE 12(b)(2)

Bullion Monarch bears the burden of establishing that the Court has personal jurisdiction

over each Defendant. Doe v. Unocal Corp., 248 F.3d 915, 922 (9th Cir. 2001). In determining

whether Bullion Monarch has met its burden, this Court “must analyze whether personal -
jurisdiction exists over each defendant separately.” Fze v. Buchan, 602 F. Supp. 2d 1186, 1191

(D. Nev. 2009) (citing Harris Rutsky & Co. Ins. Servs., Inc. v. Bell & Clements Ltd.. 328 F.3d

1122, 1130 (9th Cir. 2003)).
Although the Court must credit any uncontroverted allegations of fact contained in
Bullion Monarch’s Amended Complaint, it “may not assume the truth of allegations in a pleading

which are contradicted by affidavit.” Alexander v. Circus Circus Enters., Inc., 972 F.2d 261, 262

(9th Cir. 1992) (internal quotation marks omitted); Fze, 602 F. Supp. 2d at 1191. Thus, insofar as
the Declaration of Sybil Veenman undermines the scant, conclusory allegations of personal
jurisdiction contained in Bullion Monarch’s Amended Complaint, the Declaration controls the

analysis.

IL THE_BASIC LEGAL FRAMEWORK APPLICABLE TO THE EXERCISE OF
PERSONAL JURISDICTION

In cases in which this Court’s subject-matter jurisdiction is alleged to exist by virtue of
diversity of citizenship, 28 U.S.C. § 1332, “a federal court applies the personal jurisdiction rules
of the forum state provided the exercise of jurisdiction comports with due process.” Scott v.
Breeland, 792 F.2d 925, 927 (9th Cir. 1986); Fze, 602 F. Supp. 2d at 1191-92. Ordinarily, this
involves two inquiries: first, whether the forum state’s long-arm statute permits the exercise of
personal jurisdiction, and second, whether the exercise of jurisdiction violates the due process
protections of the United States Constitution. Data Disc, Inc. v. Sys. Tech. Assoc., Inc., 557 F.2d

1280, 1286 (9th Cir. 1977).
4820-5523-1492.3 -4-

PA 0113




PARSONS
BrHLE &
LATIMER

[V T — N VS B 8

~N

Case 3:08-cv-00227-VPC Document 71 Filed 07/16/09 Page 8 of 18

Because “Nevada’s long arm statute has been liberally construed to reach the outer limits
of federal constitutional due process, . . . the essential inquiry [in this case] becomes whether the
exercise of jurisdiction comports with the defendant’s constitutional due process rights.” Zuffa,

LLC v. Showtime Networks, Inc., No. 2:07-cv-00369, 2007 WL 2406812, at *6 (D. Nev. Aug.

17, 2007); see also Trump v. Eighth Jud. Dist. Ct., 857 P.2d 740, 747 (Nev, 1993) (“Nevada’s

long-arm statute has been construed to extend to the outer reaches of due process . .. .").

The Court may exercise personal jurisdiction over BGC only if Bullion Monarch
establishes that the Court has either general or specific jurisdiction over the company. Dole Food
Co. v. Watts, 303 F.3d 1104, 1111 (9th Cir. 2002). For the Court to exercise general personal
jurisdiction over BGC, Bullion Monarch “must demonstrate [that BGC] has sufficient contacts to
‘constitute the kind of continuous and systematic general business contacts that approximate

b

physical presence’ in the forum. Fze, 602 F. Supp. 2d at 1192 (quoting Glencore Grain
Rotterdam B.V. v. Shivnath Rai Harnarain Co., 284 F.3d 1114, 1124 (9th Cir. 2002) (internal
quotation marks omitted)). “The standard for establishing general jurisdiction is fairly high....”

Bancroft & Masters. Inc. v. Augusta Nat'l Inc., 223 F.3d 1082, 1086 (9th Cir. 2000) (internal

quotation marks omitted); see also Trump, 857 P.2d at 748 (“General jurisdiction will only lie
where the level of contact between the defendant and the forum state is high.”)

Absent a showing that BGC has a virtual physical presence in Nevada, a showing which
Bullion Monarch cannot make, it must establish that the Court may properly exercise specific
jurisdiction over BGC for purposes of this lawsuit. To establish specific jurisdiction, Bullion
Monarch must show that BGC did “some act or consummate[d] some transaction within the
forum . . . by which [it] purposefully avail[ed it]self of the privilege of conducting activities in the
forum™ and that the asserted claim “arises out of or results from” that act. See, e.g., Doe, 248
F.3d at 923.

As set forth more fully below, Bullion Monarch cannot establish a proper basis for the
exercise of general or specific jurisdiction against BGC in this case. This Court should therefore
grant BGC’s motion and dismiss all of Bullion Monarch’s claims against BGC for lack of

personal jurisdiction.
4820-5523-1492.3 -5-
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III. THIS COURT LACKS GENERAL PERSONAL JURISDICTION OVER BGC

A, BGC Has Never Had Systematic Or Continuous Contacts With the Nevada
Forum.

In determining whether a litigant has had systematic and continuous contacts with the
forum sufficient to subject the party to general jurisdiction, courts have developed a flexible list
of salient factors. Courts consider such factors as “whether the defendant makes sales, solicits or
engages in business in the state, serves the state’s markets, designates an agent for service of

process, holds a license, or is incorporated there.” Bancroft & Masters, Inc., 223 F.3d at 1086;

see also In re W. States Wholesale Natural Gas Antitrust Litig., 605 F. Supp. 2d 1118, 1131 (D.

Nev. 2009) (hereinafter “Natural Gas Litig.”) (same).

Other pertinent factors include whether the defendant (1) has an office or employees

within the forum, Miller v. DePuy Spine, Inc., No. 2:07-cv-01639, 2008 WL 2761018, at *3 (D.

Nev. July 11, 2008); (2) has a mailing address or telephone listing in the forum, Natural Gas

Litig., 605 F. Supp. 2d at 1127; (3) owns property within the forum, China N.E. Petroleum

Holding, Ltd. v. Topworth Assets Ltd., No. 2:06-cv-01070, 2007 WL 1746332, at *1 (D. Nev.

June 14, 2007); or (4) has paid taxes or holds bank accounts in the forum, Bancroft & Masters,

Inc,, 223 F.3d at 1086.

As established by the sworn Declaration of Sybil E. Veenman, and set forth above, BGC
engages in none of the hallmark activities that would permit this Court to exercise general
personal jurisdiction over it. BGC is not incorporated under Nevada law, is not licensed to do
business in the State of Nevada, and does not regularly carry out, solicit, or transact business in
the state. (Statement of Facts (“Facts™), supra, ¥ 1-3, 6.) BGC does not buy, sell, or trade any
goods, services, or commodities in Nevada. (Facts 19, 12.) BGC does not have an office or
employees in Nevada, nor does it have a mailing address or telephone listing in the state. (Facts
98.) BGC does not own any real or tangible personal property in this forum, has never paid
property or income taxes in Nevada, and does not hold any bank accounts in the state. (Facts

€97, 10.) In short, BGC has done nothing to **‘approximate physical presence’ in Nevada, a sine

4820-5523-1492.3 -6 -
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qua non for this Court to exercise general personal jurisdiction over the company. Fze, 602 F.

Supp. 2d at 1192 (quoting Glencore Grain Rotterdam Bv, 284 F.3d at 1124),

B. Goldstrike’s Activities in Nevada Are Irrelevant to the Personal Jurisdiction
Inquiry for BGC.

It is axiomatic that “[p]ersonal jurisdiction over each defendant must be analyzed

separately.” Harris Rutsky & Co. Ins. Servs., 328 F.3d at 1130. As such, “[i]t is well established

that, as a general rule, where a parent and a subsidiary are separate and distinct corporate entities,
the presence of one...in a forum state may not be attributed to the other....” Holland Am.

Line, Inc. v. Wirtsild N. Am., Inc., 485 F.3d 450, 459 (9th Cir. 2007) (citing Doe, 248 F.3d at

925); accord Miller, 2008 WL 2761018, at *3.

Only two exceptions exist to this general rule, and neither exception applies to BGC. The
first occurs when a subsidiary is merely the “alter ego” of the parent company. Doe, 248 F.3d at
926. To satisfy this exception, the Bullion Monarch must show “(1) that there is such unity of
interest and ownership that the separate personalities of the two entities no longer exist and (2)
that failure to disregard their separate entities would result in fraud or injustice.” Id. (alteration
marks by court removed).

The second exception, often referred to as the “agency” exception, exists when the
“subsidiary functions as the parent corporation’s representative in that it performs services that
are sufficiently important to the foreign corporation that if it did not have a representative to
perform them, the corporation’s own officials would undertake to perform substantially similar

services.” Id. at 928,

1. Goldstrike Is Sufficiently Separate From and Independent of BGC Such
That It Cannot Be Deemed the Mere Alter Ego of BGC.

Bullion Monarch does not. and cannot, allege any facts sufficient to establish that
Goldstrike is the mere “alter ego” of BGC. To establish that a subsidiary company is the alter ego
of its parent for purposes of imputing the subsidiary’s contacts with a forum to the parent, a

plaintiff must establish that the parent “dictates every facet of the subsidiary’s business™ and “is

4820-5523-1492.3 -7 -
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involved in the day-to-day operations” of the subsidiary. Id. at 926-27 (alteration marks by court

omitted); see also Truck Ins. Exch. v. Palmer J. Swanson, Inc., 189 P.3d 656, 660 (Nev. 2008)

(“The corporate cloak is not lightly thrown aside and . . . the alter ego doctrine is an exception to
the general rule recognizing corporate independence.” (internal quotation marks omitted)).

That a parent is the sole shareholder of a subsidiary, or has some high-level involvement
in setting the subsidiary’s business objectives, does not reveal a unity of interest and ownership or
improper domination by the parent. Proper involvement by a parent company in its subsidiary’s
affairs specifically includes “‘monitoring the subsidiary’s performance, supervision of the
subsidiary’s finance and capital budget decisions, and articulation of general policies and
procedures,” among other things. Doe, 248 F.3d at 926 (quoting United States v. Bestfoods, 524
U.S. 51, 72 (1998)).

BGC is the corporate great-grandparent of Goldstrike; there are two intermediate
corporate parents between BCG and Goldstrike—ABX and Exploration. (Facts § 13-16.) None
of BGC’s directors is a member of Goldstrike’s board of directors. (Facts §21.) Although BGC
exercises its prerogative as the ultimate corporate parent to monitor the overall business strategy
of its affiliated companies, including the subsidiaries in the Goldstrike branch of the family tree,
Goldstrike’s officers and managers perform the day-to-day operational management of the

company. (Facts Y 18); Doe, 248 F.3d at 927; Truck Ins. Exch., 189 P.3d at 661.

Similarly, BGC “has maintained the corporate formalities by properly documenting” any
financial transactions between itself and Goldstrike. Doe, 248 F.3d at 928; (Facts 922). BGC
and Goldstrike have likewise observed all other applicable corporate formalities by, among other
things, maintaining separate corporate by-laws, minutes, records, and bank accounts. (Facts

99 17, 19-20); Truck Ins. Exch., 189 P.3d at 661; LFC Mktg. Group, Inc. v. Loomis, 8 P.3d 841,

847 (Nev. 2000) (“[FJailure to observe corporate formalities” is a factor in the alter-ego
analysis.).

As for the second requirement, Bullion Monarch cannot establish that “failure to disregard
[BGC’s and Goldstrike’s] separate entities would result in fraud or injustice.” Doe, 248 F.3d at

926. Courts often find such fraud and injustice when the subsidiary is so undercapitalized that a
4820-5523-1492.3 .8-
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1 || judgment creditor would be unable to recover against the subsidiary. LFC Mktg. Group. Inc., 8

2 || P.3d at 847. Here, however, Goldstrike owns and operates the highly productive Goldstrike Mine
3 || near Carlin, Nevada, and has sufficient assets to satisfy any judgment that the Court may enter
against it in this case. (Facts §23.) As aresult, there is no basis for this Court to disregard the
corporate separateness of BCG and Goldstrike.

In sum, while BGC is somewhat “involved in the activities of” Goldstrike, its involvement
is limited to and entirely “consistent with [its] investor status.” Doe, 248 F.3d at 926 (internal

quotation marks omitted). Such parental involvement is appropriate under the law, does not

O 0 N A wn b

render Goldstrike the mere “alter ego” of BGC, and does not subject BGC to personal jurisdiction

10 || in Nevada.

11 2. Goldstrike is Not BGC’s Agent for Purposes of the Personal Jurisdiction
Analysis.

12

13 In Doe, the United States Court of Appeals for the Ninth Circuit distinguished the

14 || situation in which a subsidiary acts as the agent of the parent corporation, thereby subjecting the
15 || parent to the forum-related contacts of its subsidiary, from the situation in which the parent is
16 || merely a holding company. 248 F.3d at 928-29. “[I]n the case of a holding company[,] the
17 || parent could simply hold another type of subsidiary, in which case imputing the subsidiaries’
18 || jurisdictional contacts to the parent would be improper.” Id. at 929. Under Doe, the key
19 || distinction is whether the “*‘business of the parent is the business of investment,”” or whether,
20 || *““on the other hand, . . . there is no basis for distinguishing between the business of the parent and

21 || the business of the subsidiaries.”” Id. (quoting Bellomo v. Pa. Life Co., 488 F. Supp. 744, 746

22 || (S.D.N.Y. 1980)).

23 As established by the Declaration of Sybil E. Veenman, and set forth above, BGC is the
24 || paradigmatic example of a holding company, whose sole business is the management of its
25 || investments and interests in a variety of mining operations and businesses in other industries.
26 || (Facts 99 3-5.) BGC does not itself engage in mining or ore processing activities, it does not
27 || operate mining or processing facilities, and it does not participate in activities ancillary to mining

28 || or processing activities. (Facts §11.) As a practical matter, BGC could not engage in such
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1 || activities because it owns no equipment or facilities to do so. (Id.) Even if it desired to do so,
2 || BGC could not “perform the activities of its U.S. operational subsidiaries were they unavailable
3 || to act as its ‘representative.”” Doe, 248 F.3d at 929.
4 A recent decision of this Court confirms that it would be improper to attribute
5 || Goldstrike’s Nevada contacts to BGC. In Natural Gas Litigation, decided earlier this year, this
6 || Court held that a parent company, which held a large portfolio of companies in the energy
7 || industry, was not subject to personal jurisdiction under an agency theory because of its
8 || subsidiaries’ contacts with the forum. 605 F. Supp. 2d 1118, 1136-38 (D. Nev. 2009).2 Like
9 || BGC here, the parent company in Natural Gas Litigation established, by way of affidavit, that it
10 || merely held “the shares of the different subsidiaries that are actually engaged in the different
11 || business operations of” of the parent company, including the subsidiaries whose acts in the forum
12 || were alleged to have caused the plaintiff’s harm. Id. at 1136.
13 In the course of discussing the agency theory of personal jurisdiction, this Court cited
14 || approvingly Sonora Diamond Corp. v. Superior Court, 99 Cal. Rptr. 2d 824, 840-41 (Cal. Ct.
15 || App. 2000), a case strikingly similar to this one. As this Court noted, Sonora Diamond Corp.
16 || established the principle that “where the parent company owned a subsidiary mining company’s
17 || stock bur did not itself engage in the business of gold mining, imputing the subsidiary’s forum
18 || contacts to the parent was not appropriate.” Natural Gas. Litig., 605 F. Supp. 2d at 1135
19 || (emphasis added).
20 Because BGC does not, and indeed cannot, itself engage in the mining business, but has
21 || instead invested in the stock of a subsidiary that has the capacity to engage in such operations, it
22 || would be improper for this Court to attribute Goldstrike’s contacts with the Nevada forum to
23 || BGC. As such, there is no basis for the exercise of general personal jurisdiction over BGC.
24
25
26
? Although the Natural Gas Litigation case was transferred to this Court by the Judicial Pancl on Multidistrict
27 || Litigation. this Court. consistent with well-established legal principles, “appl[ied] law from the United States Court
of Appeals for the Ninth Circuit in deciding whether jurisdiction [wals appropriate under the Due Process Clause.”
28 || 605 F. Supp. 2d at 1131.
PARSONS 4820-5523-1492.3 -10-
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IV. THIS COURT LACKS SPECIFIC PERSONAL JURISDICTION OVER BGC

A. BGC Has Never Purposefully Availed Itself of the Privilege of Conducting
Activities in Nevada.

In the Ninth Circuit, “[a] purposeful availment analysis [rather than a purposeful direction

analysis] is most often used in suits sounding in contract.” Schwarzenegger v. Fred Martin Motor
Co., 374 F.3d 797, 802 (9th Cir. 2004). The “evaluation of the jurisdictional significance of a
defendant’s contract or other business in the forum is not rigid and formalistic, but rather practical

and pragmatic.” Boschetto v. Hansing, 539 F.3d 1011, 1016 (9th Cir. 2008) (citing Burger King

Corp. v. Rudzewicz, 471 U.S. 462, 478 (1985)).

The second prong of the specific jurisdiction analysis requires a nexus between the claims
asserted and the defendant’s forum-related activities, and thus the only activities of BGC relevant
to this inquiry are those related to Bullion Monarch’s claims in this particular case. See Terracom

v. Valley Nat’l Bank, 49 F.3d 555, 561 (9th Cir. 1995) (“The second prong of the specific

jurisdiction test is met if ‘but for’ the contacts between the defendant and the forum state, the
cause of action would not have arisen.”). “In a breach of contract case, it is only the ‘dealings
between the parties in regard to the disputed contract’ that are relevant to the mini[m]um
contacts analysis.” Hanes Cos. v. Contractor’s Source, Inc., No. 1:08CV334, 2008 WL 4533989,

at *6 (M.D.N.C. Oct. 6, 2008) (quoting Vetrotex Certainteed Corp. v. Consol. Fiber Glass Prods.

Co., 75 F.3d 147, 153 (3d Cir. 1996) (emphasis in original)).

Bullion Monarch’s claims in this litigation arise entirely out of a 1979 agreement, and its
theory about how BGC is liable under that contract is tenuous, vague, and desultory. (See Am.
Compl. 4§ 4-9B.) Bullion Monarch’s Amended Complaint is devoid of allegations establishing
any affirmative, purposeful acts on the part of BGC in connection with that 1979 agreement. At
best, Bullion Monarch appears to aver that BGC somehow became liable under the 1979
agreement in 1995, more than fifteen years after its execution, when one of its subsidiaries (HD

Acquisition) merged with a joint venture partner (High Desert Mineral Resources of Nevada,

4820-5523-1492.3 Sl -
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1 || Inc.®) of an alleged successor (Newmont Mining Company) to one of the original parties
2 || (Universal Gas) of the 1979 agreement. (Am. Compl. 99 9A-9B.) While Bullion Monarch’s
3 || liability theory is tenuous at best, its allegations are insufficient, as a matter of law, to
4 || demonstrate that BGC has—by virtue of its purported position as the mere parent to the successor
5 || of a joint venture partner with a successor of an original party to the 1979 contract—purposefully
6 || availed itself of the privilege of doing business in the Nevada forum. Tellingly, Bullion Monarch
7 || does not assert a single fact actually linking BGC to the operation of the joint venture or the 1979
8 || agreement.

9 Apart from BGC’s purported status as the ultimate parent company of a subsidiary, that,
10 || through a long, tortured chain of events, is alleged to have certain contractual obligations to
11 I Bullion Monarch, no other connection between BGC, the Nevada forum, and Bullion Monarch’s
12 || claims is alleged in the Amended Complaint. Exercising jurisdiction over BGC upon such a
13 || flimsy connection to the Nevada forum would run directly afoul of the United States Supreme
14 || Court’s admonition in Burger King Corp. v. Rudzewicz that “a contract alone does not
15 || automatically establish minimum contacts.” Boschetto, 539 F.3d at 1017 (citing Burger King
16 || Corp., 471 U.S. at 478).

17 B. Bullion Monarch’s Claims Do Not Arise From or Relate to BGC’s Activities
in the Nevada Forum.

18

19 In order to establish specific jurisdiction over BGC, Bullion Monarch must not only

20 |[ demonstrate purposeful availment, but also that its claims “arise out of [BGC’s] forum-related
21 || activities.” Terracom, 49 F.3d at 560. The Ninth Circuit employs a “but-for” test to assess
22 || whether there is a sufficient nexus between the plaintiff’s claims and the defendant's in-forum
23 || activities. That test is satisfied only “if ‘but for’ the contacts between the defendant and the
24 | forum state, the cause of action would not have arisen.” Id. at 561.

25 Here, Bullion Monarch affirmatively alleges that its claims arise directly from the actions

26 || of Newmont: “Newmont refused to provide [a] detailed accounting for the royalty,” Newmont

* Following the merger. the surviving corporation, High Desert Mineral Resources of Nevada. Inc.. was immediately

28 renamed “Barrick HD Inc.”
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breached the 1979 agreement by making “demands” on Bullion Monarch, Newmont “had
concealed [certain mining] activities from its ‘reports’ of its mining activities” to Bullion
Monarch, and Newmont “refused to provide any information regarding its activities in the Area of
Interest and refused to pay any royalties” that Bullion Monarch claims it is owed. (Am. Compl.
49 8-9.) Indeed, precisely the same claims asserted in the Amended Complaint against BGC and
Goldstrike have been pending against Newmont, by itself, since April 2008.

Bullion Monarch also seems to suggest that, insofar as Goldstrike is the ultimate corporate
successor of High Desert Mineral Resources of Nevada, Goldstrike somehow obligated itself to
the terms of the 1979 agreement and breached the agreement by failing to pay required royalties.
Even if such allegations were true, BGC cannot be held to answer for the liabilities of its
independent subsidiary. The Amended Complaint lacks a single allegation concerning any act or
omission on the part of BGC that, separate and apart from the allegations against Newmont and
Goldstrike, purportedly gives rise to Bullion Monarch’s claims. Thus, Bullion Monarch cannot
establish any “but for” link between the conduct of BGC and its claims in this action.

In Terracom, the Ninth Circuit recognized that where the acts of parties other than the
defendant were sufficient to cause the plaintiff’s harm, the defendant’s actions were not a but-for
cause of the claims for purposes of the specific jurisdiction analysis. 49 F.3d at 560-61. In
Terracom, the plaintiff alleged that a bank, which had certified the financial ability of a surety on
a government contract, was subject to personal jurisdiction in the forum in which the contract was
supposed to have been performed. Id. at 556-57. Because other parties shared the responsibility
for verifying the financial status of the surety, and because the bank’s certification was only one
of several considerations in that process, the court found that even without the bank’s allegedly
improper certification, the plaintiff’s claims would still have arisen. 1d. at 561.

As in Terracom, Bullion Monarch’s own allegations establish that it is the alleged failure
of Newmont and Goldstrike to pay royalties or provide accountings that led to the alleged
breaches of the 1979 agreement. Bullion Monarch alleges no acts by BGC in the Nevada forum

that contributed 10 such breach. As such, Bullion Monarch cannot establish that its claims would
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DECLARATION OF DANA STRINGER

I, Dana Stringer, hereby declare as follows:

1. I am Vice-President, Corporate Secretary and Associate General Counsel of Barrick
Gold Corporation ("Barrick Gold"™) and have knowledge of the facts of this affidavit and will
competently testify to same if called upon to do so.

2. In November 2018, Barrick Gold continued as a corporation organized under the
laws of the Province of British Columbia, Canada. Previously, Barrick Gold was a corporation
organized under the laws of the Province of Ontario, Canada.

3. Barrick Gold's headquarters is located at Brookfield Place, TD Canada Trust Tower,
161 Bay Street, Suite 3700, Toronto, Ontario, M5J 2S1. Barrick Gold's registered office is 925
West Georgia Street, Suite 1600, Vancouver, British Columbia, V6C 3L2.

4. In December 2018, Barrick Gold's executive officers were John Thornton, the
Executive Chairman of the Board of Directors, who resided in Florida; Kevin Thomson, Senior
Executive Vice President, Strategic Matters who resided in Toronto, Canada; Catherine Raw,
Executive Vice President and Chief Financial Officer, who resided in Toronto, Canada; Darian
Rich, Executive Vice President, Talent Management, who resided in Toronto, Canada; Robert
Krcmarov, Executive Vice President, Exploration and Growth, who resided in Toronto, Canada;
Mark Hill, Chief Investment Officer, who resided in Toronto, Canada, Kathy Sipos, Chief of Staff,
who resided in Toronto, Canada; and Greg Walker, Senior Vice President, Operational and
Technical Excellence, who resided in Toronto, Canada.

5. In December 2018, none of Barrick Gold's executive officers resided in Nevada.

6. In December 2018, Barrick Gold had thirteen members on its Board of Directors.
Three of Barrick Gold's directors lived in Toronto, Canada; two lived in Nevada; five lived in other
areas of the United States (Florida, New York, California, Colorado, and Pennsylvania), and three
resided outside of the United States and Canada (Argentina, Chile and the Dominican Republic).

7. In 2018, the Board of Directors held all of its meetings in Toronto, Canada.

8. Barrick Gold's corporate records are maintained in Toronto, Canada.
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9. Barrick Gold exists as a parent company, managing its investments and interests in
various wholly and partially owned subsidiary companies.

10.  Although most of Barrick Gold's subsidiary companies are involved in the gold
mining industry, Barrick Gold holds a diverse portfolio of interests and investments.

11. Barrick Gold's subsidiary companies operate in numerous countries throughout the
world and operate and exist under the laws of those jurisdictions.

12. Barrick Gold is not registered to do business as a foreign corporation in Nevada
under NRS 80.060 because it does not own any property in Nevada and does not conduct any
business in Nevada.

13. Barrick Gold has never registered to do business as a foreign corporation in Nevada,
and therefore has never appointed a registered agent under Nevada law, because it has never owned
any property in Nevada and has never conducted business in the state.

14. Prior to December 2018, Barrick Gold had never directly participated in a joint
venture or partnership owning properties in Nevada.

15. Barrick Gold has never designed, manufactured, advertised, delivered, or sold any
goods, services, or products in Nevada.

16. Barrick Gold does not have any employees in Nevada.

17.  Barrick Gold does not have an office or telephone listing in Nevada.

18. Barrick Gold does not have any bank accounts in Nevada.

19. Barrick Gold does not pay any taxes in Nevada or to any Nevada taxing authority.

20.  Barrick Gold does not have any license or distribution agreements involving
Nevada.

21.  As of December 2018, Barrick Gold had no presence in Nevada, except through a
lengthy chain of separately incorporated U.S. subsidiaries. Barrick Gold was the ultimate parent
company of several companies that operate in Nevada. For example, in December 2018 the
Goldstrike mine, which is located near Elko, Nevada, was owned by Defendant Barrick Goldstrike
Mines, Inc. ("Goldstrike™), a Colorado corporation. Goldstrike is a subsidiary of Defendant Barrick

Gold Exploration, Inc. ("Exploration™), a Delaware corporation, which is, in turn, a subsidiary of

2
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Defendant ABX Financeco, Inc. ("ABX"), a Delaware corporation, which is a subsidiary of Barrick
Gold.

22. Barrick Gold does not itself engage in mining or processing activities, operate
mining or processing facilities within Nevada or the United States. Barrick Gold does not itself own
any equipment or facilities to conduct mining or processing activities in Nevada or the United
States.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

DATED this 11" day of October 2019.

DANA STRINGER
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