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Washoe County Human Services Agency (“the Agency”)  has petitioned this 

Court for a Writ of Mandamus directing the Family Court to: 1) vacate the Order 

Affirming Masters’ Findings and Recommendations and 2) grant Washoe County 

Human Services Agency’s Motion Seeking No Reasonable Efforts Finding 

Pursuant to NRS 432B.393 and the Adoption and Safe Families Act.  Petition for 

Writ of Mandamus “Petition” at 2.  The Court should deny the Petition. 

The relief the Agency seeks, to be relieved of providing reasonable efforts to 

reunify L.S.C. with her parents has already been granted by the Family Court in the 

ordinary course of law, making its Petition for Writ moot.  The Agency argues that 

the writ raises an issue that is capable of repetition but evading review, Petition at 

7,   but has failed to satisfy an exception to the mootness doctrine, essentially 

requesting an advisory opinion from this Court. See Degraw v. The Eighth Jud. 

Dist. Ct. of the State of Nevada in & for Cty. of Clark, 134 Nev. 330, 332, 419 P.3d 

136, 139 (2018) 

 The Agency has an additional remedy at law precluding extraordinary writ 

relief, an appeal.  The Agency also argues that a writ should issue in this case due to 

necessity, because an important issue of law needs clarification and public policy 
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warrants review. Petition at 6.   However, the Agency has not, and cannot 

demonstrate the strong necessity, urgency and waste of judicial resources that 

necessitates extraordinary writ relief.  See, Hawkins v. Eighth Judicial District 

Court, 133 Nev. 900, 902, 407 P.3d 766, 769 (2017). 

 Should this Court entertain Petitioner’s writ, however, it should affirm the 

decision of the Family Court.  

 NRS 432B.393(1) provides as follows: 

NRS 432B.393  Preservation and reunification of family of 

child to prevent or eliminate need for removal from home 

before placement in foster care and to make safe return to 

home possible; when reasonable efforts are not required; 

determining whether reasonable efforts have been made. 

 

      1.  Except as otherwise provided in this section, an agency 

which provides child welfare services shall make reasonable 

efforts to preserve and reunify the family of a child: 

 

      (a) Before the placement of the child in foster care, to 

prevent or eliminate the need to remove the child from the home; 

and 

      (b) To make it possible for the safe return of the child to the 

home. 

 

 However, NRS 432B.393(3) excuses the child welfare agency from providing 

reasonable efforts under certain circumstances.  Relevant to this Petition is 

subsection (3)(c): 
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 3.  An agency which provides child welfare services is not 

required to make the reasonable efforts required by subsection 1 

if the court finds that: 

 

       (c) The parental rights of a parent to a sibling of the child 

have been terminated by a court order upon any basis other than 

the execution of a voluntary relinquishment of those rights by a 

natural parent, and the court order is not currently being 

appealed;… 

 

Based on the plain language of the statute the parties and the Court agreed that 

NRS 432B.393(3)(c) left the Family Court with no discretion but to relieve the 

Agency of providing reasonable efforts towards reunification of a family if the 

parents had previously had their rights involuntarily terminated. Order Affirming 

Master’s Findings and Recommendations , “Order”, PA 141-167  The Court, in 

relieving the Agency of reasonable efforts towards reunification, was unable to 

consider any circumstances surrounding the family and removal other than the 

predicate facts in 432B.393(3)(c): whether or not the parents had previously had 

their rights terminated involuntarily. Order, PA 141-167.   

 Because of the lack of discretion afforded by NRS 432B.393(3)(c) the Court 

found it unconstitutional.  Id.  It created an irrebuttable presumption and was not 

narrowly tailored to serve a compelling interest.  Id.  

 However, a finding under NRS 432B.393(3)(c) has additional deleterious 

consequences for a parent subject to such a finding.   
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 NRS 128.105, Grounds for terminating parental rights: Considerations: 

required findings, provides as follows: 

1.  The primary consideration in any proceeding to terminate 

parental rights must be whether the best interests of the child 

will be served by the termination. An order of the court for the 

termination of parental rights must be made in light of the 

considerations set forth in this section and NRS 

128.106 to 128.109, inclusive, and based on evidence and 

include a finding that: 

      (a) The best interests of the child would be served by the 

termination of parental rights; and 

      (b) The conduct of the parent or parents was the basis for a 

finding made pursuant to subsection 3 of NRS 432B.393 or 

demonstrated at least one of the following: 

            (1) Abandonment of the child; 

            (2) Neglect of the child; 

            (3) Unfitness of the parent; 

            (4) Failure of parental adjustment; 

            (5) Risk of serious physical, mental or emotional injury to the 

child if the child were returned to, or remains in, the home of his or her 

parent or parents; 

            (6) Only token efforts by the parent or parents: 

                    (I) To support or communicate with the child; 

                   (II) To prevent neglect of the child; 

                   (III) To avoid being an unfit parent; or 

                    (IV) To eliminate the risk of serious physical, mental or 

emotional injury to the child; 

              

Therefore, a finding that the Agency is relieved of providing reasonable 

efforts towards reunification to a parent under NRS 432B.393 also establishes the 

necessary jurisdictional grounds for termination of a parents’ rights as a matter of 

law.  Accordingly, the Family Court found this intersection of NRS 432B.393 and 

https://www.leg.state.nv.us/nrs/nrs-128.html#NRS128Sec106
https://www.leg.state.nv.us/nrs/nrs-128.html#NRS128Sec106
https://www.leg.state.nv.us/nrs/nrs-128.html#NRS128Sec109
https://www.leg.state.nv.us/NRS/NRS-432B.html#NRS432BSec393
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NRS 128.105 to violate a parents’ right to substantive and procedural due process. 

Order, PA 141-167. 

The Agency argues that there is no constitutional right to reasonable efforts to 

reunify a family.   Petition at 8.  However, the Agency’s argument fails “to see the 

forest through the trees.”  Because parents have a fundamental liberty interest in the 

care, custody and care of their children, there must be sufficient facts demonstrating 

that parental impropriety is persistent, continuing, irremediable and sufficiently 

harmful to a child before the awesome power of termination of parental rights is 

warranted.  These jurisdictional requirements for the termination of parental rights 

cannot be met based upon a presumption that fails to allow the District Court to 

consider the circumstances surrounding the first termination of parental rights and 

the circumstances surrounding the instant case.   

Additionally, the interplay of NRS 432B.393(3)(c) and NRS 128.105(1)(b) 

fails to satisfy procedural due process.  “The procedures for terminating parental 

rights, and granting custody of a child to a nonparent, must be fundamentally 

fair.”  In re Parental Rts. as to A.G., 129 Nev. 125, 134, 295 P.3d 589, 595 (2013).  

Consideration of the private interests at stake, the government’s interest, and the risk 

of erroneous decisions illustrates that the parent's interest is an extremely important 

one, the Agency shares with the parent an interest in a correct decision, has a 

relatively weak pecuniary interest in avoiding unnecessary services, and the risk of 
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an erroneous deprivation of the parent's rights is insupportably high when the 

Agency alone has discretion to deny reasonable efforts based on a prior termination 

alone.   

For these reasons this Court should deny Petitioner’s Writ, or if it chooses to 

entertain it, affirm the Family  Court’s Order.  

 

 

 
 

“A writ of mandamus is available to compel the performance of an act which 

the law requires as a duty resulting from an office or where discretion has been 

manifestly abused or exercised arbitrarily or capriciously.”  Sonia F. v. Eighth 

Judicial Dist. Court, 125 Nev. 495, 498, 215  P.3d 705, 707 (2009)(internal 

quotation marks and citations omitted).  However, “the writ will not be issued if the 

petitioner has a plain, speedy, and adequate remedy at law.  NRS 34.170.”  Martinez 

Guzman v. Second Judicial Dist. Court, 137 Nev. Adv. Op. 61, 496 P.3d 572, 575 

(2021). 

The Court reviews a district court’s legal conclusions, such as the 

constitutionality of a statute, de novo.   Buzz Stew, LLC v. City of N. Las Vegas, 124 

Nev. 224, 228, 181 P.3d 670, 672 (2008). 
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The Court analyzes “substantive due process challenges to statutes impinging 

on fundamental constitutional rights under a strict scrutiny standard.”  In re the 

Parental Rights as to D.R.H., 120 Nev. 422, 427, 92 P.3d 1230, 1233 (2004) 

(footnote omitted). 

 

A writ of mandamus is not a substitute for an appeal. Archon Corp. v. Eighth 

Jud. Dist. Ct. in & for Cty. of Clark, 133 Nev. 816, 819, 407 P.3d 702, 706 (2017). 

Nor should the interlocutory petition for mandamus be a routine litigation 

practice; mandamus is an extraordinary remedy, reserved for extraordinary 

causes.  Id.  For either form of statutory writ to issue, the case should be one “where 

there is not a plain, speedy and adequate remedy in the ordinary course of law.” NRS 

34.170.  Id.   

The Agency had, and utilized, an adequate remedy in the ordinary course of a 

432B proceeding.  The Agency sought to be relieved of its obligation under NRS 

432B.393(1) to make reasonable efforts to reunify L.S.C. with her parents.  PA 24-

28 (Motion).  The Agency’s motion was denied and approximately one month later 

after a regularly scheduled permanency hearing, required by NRS 432B.590, the 

court master changed the permanency plan to termination of parental rights and 

adoption of L.S.C., simultaneously relieving the Agency of its obligation to provide 

reasonable efforts towards reunification.  PA 169, 170.     
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Additionally, the Agency has the additional remedies of appeal, both of the 

432B proceeding, and the eventual termination of parental rights proceeding under 

Chapter 128 of NRS.  

The Agency relies upon In re A.B., 128 Nev. 764, 769, 291 P.3d 122, 126 

(2012) to argue that the denial of its motion to be relieved of its obligation to provide 

reasonable efforts to L.S.C.’s parents is not “substantially appealable” and thus relief 

must lie through a writ.  Petition at 7.    However, the Agency’s reliance is misplaced.  

In re A.B. provided that matters of “temporary child custody” in 432B cases are not 

substantively appealable under NRAP 3A, and in such instances relief can only be 

provided by way of a petition for a writ of mandamus.    

Of course, the Agency does not appeal nor have any dispute with temporary 

custody of L.S.C., which lies with the Agency.  And the issue of the constitutionality 

of NRS 432B.393(3)(c) is substantively appealable, both by an appeal of the 432B 

case or the eventual termination of parental rights proceeding under NRS 128.1    

The Agency also argues that a writ should issue in this case due to necessity, 

because an important issue of law needs clarification and public policy warrants 

 
1 In the termination of parental rights proceeding the Agency must establish 

parental fault, and may argue that as the predicate facts to support a finding under 

NRS 432B.393(3)(a)(c) have been established in the 432B proceeding (L.S.C.’s 

sibling’s parental rights were involuntarily terminated and not under appeal) and 

therefore, pursuant to NRS 128.105(1)(b) parental fault has been established.   
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review. Petition at 6, citing Hawkins v. Eighth Judicial District Court, 133 Nev. 900, 

902, 407 P.3d 766, 769 (2017).  However, only in circumstances of strong necessity 

where urgency and sound judicial economy and administration favored 

interlocutory review did a writ lie to clarify an issue of law.  See, Hawkins v. Eighth 

Judicial District Court, 133 Nev. 900, 903, 407 P.3d 766, 769 (2017)(emphasis 

added (judicial economy served by prompt consideration of attorney fees given 

isolation of question from the merits of the claims below); Martinez Guzman v. 

Second Judicial District Ct., 137 Nev. Adv. Op. 61, 496 P.3d 572, 575 (2021) 

(important and largely unsettled legal question of proper venue in a complex capital 

trial where proceeding to trial on all charges would waste much time and judicial 

resources only to be reversed on appeal) and Martinez Guzman v. Second Judicial 

District Ct., 136 Nev. 103, 106, 460 P.3d 443, 447 (2020) (addressing territorial 

jurisdiction and scope of grand jury’s authority pretrial rather than after complex 

capital trial to avoid significant waste of time and judicial resources). 

Here, there is no urgency, there is no risk of wasting significant judicial 

resources should the District Court’s ruling be overturned on appeal.  The ruling 

sought by the Agency has already been obtained on other grounds in the ordinary 

course of law.  The Agency has been relieved of providing reasonable efforts to 

L.S.C.’s parents since August 6, 2021.  PA 169, 170.  There are no barriers to the 

Agency proceeding to termination of L.S.C.’s parents’ rights.  A reversal on appeal 
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will not affect or endanger an order terminating L.S.C.’s parents’ rights, delay 

permanency for L.S.C. or waste judicial resources.  A writ of mandamus is not a 

substitute for appeal in this case. 

Perhaps in an attempt to illustrate urgency, the Agency alleges that the District 

Court’s ruling threatens federal funding and compliance with federal law.  Petition 

at 8, 9, 10, 11, 12.  However, the Agency does not provide any authority or describe 

any scenario that would lead to this result.  As noted by the Agency, failure to 

provide reasonable efforts is a prerequisite to federal funding, not the opposite.  

Petition at 11.  And although other state courts have reached the same conclusion as 

the Family Court below, there is no indication that those states have lost federal 

funding as a result.  See “Order” at 16, PA 156 (citing In re J.L., 891 P.2d 1125, 

1130 (Kan. Ct. Appl. 1995); In re Kelly S., 715 A.2s 1283, 1287 (R.I. 1998)). 

 
 

“This court's duty is to decide actual controversies by a judgment which can 

be carried into effect, and not to give opinions upon moot questions.” Degraw v. The 

Eighth Jud. Dist. Ct. of the State of Nevada in & for Cty. of Clark, 134 Nev. 330, 

332, 419 P.3d 136, 139 (2018) (internal quotations omitted). 

 “Cases presenting real controversies at the time of their institution may 

become moot by the happening of subsequent events.” Id.  
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The Agency has petitioned this Court for a writ of mandamus directing the 

Family Court to “1. vacate the Order Affirming Master’s Findings and 

Recommendations and 2. grant Washoe County Human Services Agency’s Motion 

Seeking no Reasonable Efforts Finding Pursuant to NRS 432B.393 and the Adoption 

and Safe Families Act.”  Petition at 2.  

The Order the Agency seeks to vacate denied the Agency’s motion seeking a 

no reasonable efforts finding.  The relief the Agency seeks, to be relieved of making 

reasonable efforts to reunify L.S.C. with her parents, has been granted as of August 

6, 2021, approximately one month after the Agency’s motion was denied.  See PA 

at 170, 172.    There is no actual controversy, the Agency has petitioned this Court 

for a writ of mandamus for an advisory opinion.  The Agency has been relieved of 

providing reasonable efforts to reunify L.S.C. with her parents, regardless of this 

Court’s decision. 

The Agency argues that the writ raises an issue that is capable of repetition 

but evading review, citing DeGraw v. the Eighth Judicial District Court, 134 Nev. 

330, 332, 419 P.3d 136, 139 (2018), presumably seeking an exception to the 

mootness doctrine.  Petition at 7.  However, as was the case for all the parties in 

DeGraw, the Agency has failed to satisfy an exception to the mootness doctrine.   

To satisfy the exception to the mootness doctrine, the Agency “must show that 

“(1) the duration of the challenged action is relatively short, (2) there is a likelihood 
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that a similar issue will arise in the future, and (3) the matter is important.”  DeGraw, 

supra, citing Bisch v. Las Vegas Metro. Police Dep’t, 129 Nev. 328, 334-335, 302 

P.3d 1108, 1113 (2013).   

In Personhood Nevada v. Bristol, 126 Nev. 599, 245 P.3d 572, (2010) the 

Court considered the appeal of an advocacy group who filed a ballot initiative 

proposing to amend the Nevada Constitution.  After filing the initiative with the 

Secretary of State, injunctive relief was sought by citizens and voters in the district 

court alleging that the initiative violated Nevada law.  The district court enjoined the 

Secretary of State from placing the initiative on the general election ballot and the 

advocacy group appealed.   However, before the matter could be reviewed the 

deadline for submitting proposed initiatives to the Secretary of State passed without 

appellants obtaining the necessary number of signatures or submitting the initiative 

to the Secretary.  

The advocacy group pointed out that challenges to the initiative must be made 

within 15 days of the proposed initiative’s initial submission to the Secretary of 

State, which they argued did not allow sufficient time to gather signatures pre-

challenge and the district court order prohibited them from collecting any signatures 

after the district court’s order.  Id. at 603, 574-5.   
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The advocacy group also alleged that they planned to file an identical initiative 

petition at the next opportunity, and therefore sought the Court’s guidance as the 

matter was likely to again become moot and evade review.   

Nonetheless, the Court declined review, as addressing a potential future 

initiative would be speculative and lead to an improper advisory opinion, and it was 

not clear that the matter concerned such public, widespread importance despite the 

claimed inability to provide relief.  Id. at 603-604, 572, 575.   

Similarly, in DeGraw, although the Court agreed that the time period to 

challenge the relevant statute may be limited, and the case involved an important 

matter, the petition for writ still did not warrant review.  The Court declined to 

determine that it is likely that a similar issue will arise in the future, to do so would 

be speculative and constitute an advisory opinion.  DeGraw, supra at 332-34, 139-

40.  

  Here, the duration of the challenged action is not short.  There is no statutory 

deadline or timeframe that a child welfare agency must follow in moving to be 

relieved of reasonable efforts to reunify a family under NRS 432B.393(3).  Abuse 

and neglect cases under chapter 432B of the N.R.S. often last years. When 

reunification efforts are unsuccessful, child welfare agencies must institute another 

proceeding or motion to terminate the child’s parents’ rights, which often takes many 

more months, if not years during which time the 432B case continues.  As is 
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illustrated in this matter, there are many opportunities for the child welfare agency 

to be relieved of providing reasonable efforts to reunify a family during this process.   

Additionally, there is no urgency.  Best practices in 432B proceedings often 

require concurrent permanency planning, where multiple permanency goals are 

pursued at the same time.  See ASFA, 42 U.S.C. 671(a)(15)(E) and (F).  It is not 

often clear what the most expeditious route to permanency is for a child in foster 

care, and in most cases child welfare agencies should use reasonable efforts to 

concurrently pursue reunification and alternative permanent placements for children 

in the foster care system.  As was the case below, providing services to a biological 

family does not preclude moving forward in securing alternative permanent 

placements for children.   

 It is also uncommon for child welfare agencies to seek to be relieved of 

reasonable efforts towards reunification based on the predicate facts of NRS 

432B.393(3)(c) alone.  As in this case, a child welfare agency can be relieved of 

efforts at a permanency hearing required by NRS 432B.590, or at an earlier 

permanency hearing made at its request.  The Agency admits as much in its Petition 

by noting that NRS 432B.393(3) does not prohibit it from offering reasonable efforts 

at reunification (only the Family Court).  Petition at 14-16.  The Agency, by its own 

argument, considers the current circumstances of each case in determining whether 

reunification efforts would be in the best interest of the child, and most commonly 
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relies on those other factors in seeking to be relieved of reasonable efforts by judicial 

determination.  Thus, the likelihood of this issue arising in the future is small, despite 

the Agency’s argument that the Family Court’s decision could lead to inconsistent 

application of law across the state.   

In short it is highly speculative to assume that this matter is likely to occur in 

the future and to do so constitutes the issuance of an advisory opinion.  Similarly, it 

is not clear that the District Court’s ruling concerns such public, widespread 

importance despite the claimed inability to provide relief.  Because the duration of 

proceedings under chapters 432B and 128 of the NRS are also of extended durations, 

this Court should decline to make an exception to the mootness doctrine to grant 

extraordinary writ relief.   

 

 

 

 

The Agency claims that there is no constitutional right to the provision of 

reasonable efforts to reunify a family.  However, the Agency’s myopic argument 

misses the forest through the trees.  The provision of reasonable efforts cannot be 

considered in a vacuum.  PA 152, Order Affirming Masters’ Findings and 

Recommendations (“Order).   
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“[T]he parent-child relationship is a fundamental liberty interest” and the Due 

Process Clause of the Fourteenth Amendment protects parents' fundamental right to 

care for and control their children. Statutes that infringe upon this interest are thus 

subject to strict scrutiny and must be narrowly tailored to serve a compelling 

interest.”  In re Parental Rts. of J.L.N., 118 Nev. 621, 625, 55 P.3d 955, 958 (2002). 

“To terminate a parent's rights, a petitioner must prove, by clear and 

convincing evidence, that termination is in the child's best interests and that there is 

parental fault.” Id.   

“Putting it another way: there must be jurisdictional grounds for 

termination—to be found in some specific fault or condition directly related to the 

parents—and dispositional grounds—to be found by a general evaluation of the 

child's best interest.  Champagne v. Welfare Div. of Nevada State Dep't of Hum. Res., 

100 Nev. 640, 647, 691 P.2d 849, 854 (1984) (emphasis added).   

The jurisdictional aspect of termination proceedings focuses on the 

“fundamental liberty interests of the natural parents in the care, custody, and 

management of their child…”  Id. at 647-48, 849-854, citing Santosky v. Kramer, 

455 U.S. 745, 102 S.Ct. 1388, 71 L.Ed.2d 599 (1982).  

“Also, the degree and duration of parental fault of incapacity necessary to 

establish jurisdictional grounds for termination is greater than that required for other 

forms of judicial intervention.”  Id. at 648, 854–55.  Emphasis added. 
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“Although it is difficult to define “proper,” it is probably true that all parents 

are at one time or another guilty of neglecting to give their children “proper” care. 

To provide a jurisdictional basis for termination, neglect must be serious and 

persistent and be sufficiently harmful to the child so as to mandate a forfeiture of 

parental rights. In such a case a parent may be adjudged to be unsuitable to maintain 

the parental relationship and, therefore, to deserve to lose it.” 

Id., at 691,  855. (italics in original, bold added for emphasis).  

“[The] risk [to a child] may be mitigated, and a child may be safely returned 

to the home; or the risk may be of such magnitude and persistency as to render the 

parent unsuitable and justify forfeiture of parental rights.  Id.   

“Our discussion of jurisdictional grounds cannot be complete without 

adding… another ground revealed in the interstices of NRS Chapter 128. It is 

difficult to give this ground a name or designation, but, essentially, it consists in a 

parent's being unable or unwilling within a reasonable period of time to remedy 

substantially conditions which led to a child's out-of-the-home placement, 

notwithstanding reasonable and appropriate efforts on the part of the state and 

others to return the child.”  Id. (Emphasis added). 

What this Court has made clear in Champagne, and where the Agency’s 

argument falls short, is that the provision of remedial services cannot be considered 

independently from the Constitutionally required jurisdictional grounds of parental 
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fault and accordingly the fundamental liberty interest of an individual in the care and 

custody of their children.   

Put another way, because parents have a fundamental liberty interest in the 

care, custody and care of their children, there must be sufficient facts demonstrating 

that parental impropriety is persistent, continuing, irremediable and sufficiently 

harmful to a child before the awesome power of termination of parental rights is 

warranted.  These jurisdictional requirements for the termination of parental rights 

cannot be met based upon a prior finding that the parent has had their rights to 

another child terminated alone. 

NRS 432B.393(3)(c) when read in conjunction with NRS 128.105(1)(b) 

creates a scenario where a parents’ rights can be terminated without the 

Constitutionally required jurisdictional grounds of parental fault.  As the District 

Court held: 

Thus, if the Court makes a finding in the dependency case that 

WCHSA does not need to provide reasonable efforts to reunify a 

family, then NRS 128.105(1)(b) allows a court to find that one 

prong of the termination case has been met based on a parent’s 

past actions, regardless of the circumstances surrounding the 

past termination, the changes the parent has made since then, 

or length of time that has passed. In such a case, the Petitioner 

would only have to prove by clear and convincing evidence that 

the best interests of the child would be served by a termination of 

parental rights. The nondiscretionary finding required by NRS 

432B.393(3)(c) would provide the fault grounds without any 

evidence, much less clear and convincing evidence, having to 
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be presented that the parent is actually unfit.  Order at 13, PA 

153 (emphasis added).   

 

Because NRS 432B.393(3) denies parents reasonable efforts towards 

reunification, and provides de facto parental fault, it infringes upon a fundamental 

right to the care and custody of one’s children and must be given strict scrutiny.  And 

because it does not allow for consideration or clear and convincing evidence of 

parental fault de jure it cannot reasonably be characterized as narrowly tailored and 

does not survive such scrutiny.  

 

 

“The procedures for terminating parental rights, and granting custody of a 

child to a nonparent, must be fundamentally fair.”  In re Parental Rts. as to A.G., 

129 Nev. 125, 134, 295 P.3d 589, 595 (2013) (applying the presumptions in NRS 

128.109 against a non-offending parent would be fundamentally unfair) and citing 

Santosky v. Kramer, 455 U.S. 745, 102 S.Ct. 1388, 71 L.Ed.2d 599 (1982) (“When 

the State moves to destroy weakened familial bonds, it must provide the parents with 

fundamentally fair procedures.”) 

“There are three elements to be evaluated in deciding what due process 

requires; the private interests at stake, the government's interest, and the risk that the 

procedures used will lead to erroneous decisions.  Lassiter v. Dep't of Soc. Servs. of 
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Durham Cty., N. C., 452 U.S. 18, 27, 101 S. Ct. 2153, 2159, 68 L. Ed. 2d 640 (1981) 

citing Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47 L.Ed.2d 18 

(1976). 

In evaluating the private interests at stake, the Supreme Court has by now 

“made plain beyond the need for multiple citation that a parent's desire for and right 

to the companionship, care, custody and management of his or her children is an 

important interest that undeniably warrants deference and, absent a 

powerful countervailing interest, protection.” Lassiter v. Dep't of Soc. Servs. of 

Durham Cty., N. C., 452 U.S. 18, 27, 101 S. Ct. 2153, 2159–60, 68 L. Ed. 2d 640 

(1981) (Stanley v. Illinois, 405 U.S. 645, 651, 92 S.Ct. 1208, 1212, 31 L.Ed. 551.) 

A parent's interest in the accuracy and justice of the decision to terminate his or her 

parental status is, therefore a commanding one. Id. 

As to the Agency, they have a compelling interest in ensuring the health and 

safety of children, ensuring that they do not linger in foster care, and avoiding 

repeated costly reasonable efforts that would be futile.  However, the Agency’s 

interest in the health and safety of children and preventing them from lingering in 

foster care is served by the provision of reasonable efforts towards reunification 

absent articulable and individualized facts demonstrating that doing so would be 

futile.  Additionally, the Agency “shares the parent's interest in an accurate and just 

decision” Lassiter v. Dep't of Soc. Servs. of Durham Cty., N. C., 452 U.S. 18, 27, 
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101 S. Ct. 2153, 2160, 68 L. Ed. 2d 640 (1981).  Any interest the Agency has in not 

having to establish a basis to decline to provide reasonable efforts is far outweighed 

by the Agency’s interest in separating children from their families without an 

accurate and just determination of parental unfitness.  “And although the Agency’s 

interest pecuniary interest is legitimate, it is hardly significant enough to overcome 

private interests as important as those here,”  Lassiter v. Dep't of Soc. Servs. of 

Durham Cty., N. C., at 28, 2160. 

Finally, consideration must be given to the risk that a parent will be 

erroneously deprived of his or her child because the parent is not provided with 

reasonable efforts towards reunification.  As set forth above, the provision of 

reunification services is a necessary component of determining the fitness of a parent 

and determining whether any parental fault is ongoing, remediable and significant 

enough to warrant the significant infringement upon the parents’ fundamental rights 

to care, custody and control of their children and the termination of their parental 

rights.  Without the provision of reasonable efforts, under NRS 432B.393(3)(c) and 

its counterpart in NRS 128.105(1)(b), there are no safeguards to prevent the 

erroneous termination of the parental rights of a parent based solely upon the 

existence of a prior termination.    As set forth by the Family Court, there are 

innumerable circumstances under which a prior termination of parental rights is 
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insufficient to meet the constitutionally required jurisdictional grounds of parental 

fault necessary to terminate a parents’ rights.   

In fact, this Court has previously relied upon the State’s continual efforts to 

reunify in finding procedural due process to have been met, mitigating the risk of 

erroneous termination of a parents’ rights. Deck v. State Dep’t of Human Res., Div. 

of Child & Fam. Servs., 113 Nev. 124, 133, 930 P.2d 760, 765 (1997).  See also NRS 

128.107 mandating the consideration of services provided or offered to facilitate the 

reunion of a family in a termination of parental rights proceeding.  

 To summarize the above discussion of the Eldridge factors: as in Lassiter, the 

parent's interest is an extremely important one, the Agency shares with the parent an 

interest in a correct decision, has a relatively weak pecuniary interest in avoiding 

unnecessary services, and the risk of an erroneous deprivation of the parent's rights 

is insupportably high when the Agency alone has discretion to deny reasonable 

efforts based on a prior termination alone.  Moreover, to deny a parent of reasonable 

efforts towards reunification based upon a prior termination of parental rights alone 

is fundamentally unfair.   
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