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RESPONDENTS’ MOTION TO REISSUE
OCTOBER 20, 2021, ORDER OF AFFIRMANCE AS AN OPINION

Respondents, Robyn Friedman (“Robyn”) and Donna Simmons
(“Donna”), by and through their counsel of record, hereby move this Court
pursuant to NRAP 36(f) to reissue the October 20, 2021, Order of
Affirmance as an opinion, which is attached Exhibit 1.

I. INTRODUCTION

Robyn and Donna respectfully request that this Court reissue its
October 20, 2021, Order of Affirmance as an opinion for several reasons.
The Court’s order presents issues of first impression, according to NRAP
36(c)(1)(A), and issues of public importance that have application beyond
the parties to this litigation, according to NRAP 36(c)(1)(C). The Court’s
order analyzes NRS 159.344, which is a new statute that was enacted in
2017. The Court’s order reissued as a published opinion would be the
first decision construing this statute. This Court’s clarifications of NRS
159.344 are of public importance throughout the State of Nevada. This
importance is evident by the Supreme Court’s Order Approving
Additional Statewide Rules for Guardianship, ADKT 507 (Nov. 7, 2019),

which mentions NRS 159.344 under Rule 7.
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Guardianship counsel in this case, John P. Michaelson, Esq.,
focuses a large part of his firm’s practice on guardianships. Mr.
Michaelson and his firm deal with the guardianship statutes on a regular
basis, including NRS 159.344. The Court’s order provides much-needed
guidance to guardianship practitioners throughout the State,
guardianship Judges, and parties to a guardianship proceeding. With
the Court’s order as precedent, the guardianship bench, bar, and clients
will have guidance on how to construe this statute and predict how this
Court will construe similar provisions. This understanding will also help
these groups take positions that are consistent with the Court’s published
opinion. If the Court chooses not to publish its order, these groups will
be left without guidance on NRS 159.344 that has not yet been construed
by the Appellate Courts in this State through a published opinion.

II. CRITERIA FOR PUBLICATION

NRAP 36(c) states in pertinent part that “[aJn unpublished
disposition, while publicly available, may not be cited as precedent except
in very limited circumstances. . . .” NRAP 36(c). But, “[a] published

disposition is an opinion designated for publication in the Nevada
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Reports and may be cited as precedent” NRAP 36(c) (emphasis

added).

NRAP 36(f) allows any interested party, including the parties to the
litigation, to file a motion to reissue an order of this Court as opinion.
NRAP 36(f)(3) outlines the criteria in NRAP 36(c)(1)(A)—(C) as the basis
to file such a motion, which are: (A) Presents an issue of first impression;
(B) Alters, modifies, or significantly clarifies a rule of law previously
announced by either the Supreme Court or the Court of Appeals; or
(C) involves an issue of public importance that has application beyond
the parties. NRAP 36(f)(4) also states that “[p]ublication is disfavored if
revisions to the text of the unpublished disposition will result in
discussion of additional issues not included in the original decision.” In
the case at bar, the Court’s order can easily be converted into a published
opinion without the need for extensive revisions.

III. THIS ORDER IS APPROPRIATE FOR PUBLICATION

A. The Order Clarifies Nevada Law, Which Is Beneficial to the
Public and the Bench, Bar, and Parties Beyond this Litigation.

The Court’s October 20, 2021, Order of Affirmance significantly
clarifies Nevada law. As this Court is aware, the District Court’s Order

Granting Robyn Friedman’s and Donna Simmons’ Petition for Attorney
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Fees in Part allowed them to recover attorney fees from Kathleen June
Jones’ estate. Specifically, the District Court decreed that under NRS
159.344(1) and 159.344(2), Robyn and Donna were entitled to attorney
fees and costs that benefited the protected person. 1 Appellant’s
Appendix (“AA”) 289-90.

This Court’s order echoed the District Court’s ruling and confirmed
that “[flees are awardable from the protected person’s estate . . . [when]
fees are just, reasonable and necessary” under NRS 159.344(4)—(5). Ord.
at 6. Notably, this Court clarified that Nevada does not have a strict
requirement that the district court find that the requested attorney’s fees
benefited the protected person — instead stating that the statute is
permissive and invites courts to consider any benefit to the protected
person. Additionally, this Court clarified that “duration of
representation” is not an enumerated factor in NRS 159.344 or one of the
many considerations provided by Brunzell v. Golden Gate National Bank,
85 Nev. 345, 349, 455 P.2d 31, 33 (1969).

Also of great importance is this Court’s recognition that a district
court could find that pre-guardianship petition fees incurred by a party

prior to guardianship — seeking to avoid guardianship — by pursuing less
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restrictive means of assisting an elderly or vulnerable person, such as the
power of attorney enforcement or construction proceedings that were
pursued in this case, could be recovered in a petition in a subsequent
guardianship proceeding, subject of course to the district court’s
approval. Much attention has been paid in recent legislation to view
guardianship more as a last resort, only to be sought when no less
restrictive means are available. Obedient to these principles, parties
such as family members sometimes expend great resources seeking to
protect loved ones while avoiding guardianship. It is important that
district courts have the opportunity to weigh whether pre-petition efforts,
including meeting and conferring with all parties involved, can or should
be recoverable from a subsequent guardianship estate.

Since the District Court properly determined that the NRS 159.344
requirements were satisfied, this Court concluded that “the district court
did not abuse its discretion in determining that the fees were payable
from [Jones’] estate.” Ord. at 6. The entire Order of Affirmance analyzes
NRS 159.344 and deals with guardianship attorney fees issue in a step-
by-step fashion, with various clarifications at each step. Importantly,

aside from this order, no other reference to NRS 159.344 is found in a
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Lexis search other than the Supreme Court’s Order Approving Additional
Statewide Rules for Guardianship, ADKT 507 (Nov. 7, 2019), which
mentions NRS 159.344 under Rule 7, as well as In re Sheldon, Order
Dismissing Appeal, Dkt. No. 82515 (Jul. 30, 2021) (unpublished). In re
Sheldon is an appeal in which the Supreme Court mentioned NRS
159.344 and determined that an attorney representing a party in
litigation does not have independent standing to pursue an appeal. Thus,
the Supreme Court did not analyze NRS 159.344 but instead dismissed
the appeal for lack of jurisdiction. Therefore, the Court’s order in the
instant case 1s the only decision that substantively analyzes NRS
159.344.

B. No Substantial Revisions of the Unpublished Order Will Be
Necessary to Reissue the Order as an Opinion.

NRAP 36(g)(4) states that the granting of a motion to reissue an
order as a published opinion is in the sound discretion of this Court. “[I]f
revisions to the text of the unpublished disposition will result in
discussion of additional issues not included in the original decision,”
publication is disfavored. NRAP 36(g)(4). However, in the case at bar,
the Order of Affirmance does not require extensive revisions for

publication. The order succinctly sets forth the background facts and
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legal standards pertinent to this Court’s disposition regarding
guardianship attorney fees issue under NRS 159.344. Furthermore, the
Court sets forth a detailed analysis of the legal issues supporting its
holdings. As such, the Court can publish the order without substantial
revisions.
IV. CONCLUSION

Based upon the foregoing, Robyn and Donna respectfully request
that this Court reissue its October 20, 2021, Order of Affirmance as an
opinion.

DATED this 17th day of November 2021.

CLAGGETT & SYKES LAW FIRM

/s/ Micah S. Echols

Micah S. Echols, Esq.

Nevada Bar No. 8437

4101 Meadows Lane, Suite 100
Las Vegas, Nevada 89107
Telephone: (702) 655-2346
Facsimile: (702) 655-3763
micah@claggettlaw.com

MICHAELSON & ASSOCIATES, LTD.
John P. Michaelson, Esq.

Nevada Bar No. 7822

1746 W. Horizon Ridge Parkway
Henderson, Nevada 89012
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Telephone: (702) 731-2333
Facsimile: (702) 731-2337
Jjohn@michaelsonlaw.com

Attorneys for Respondents

Page 8 of 9



CERTIFICATE OF SERVICE
I hereby certify that the foregoing RESPONDENTS’ MOTION TO
REISSUE OCTOBER 20, 2021, ORDER OF AFFIRMANCE AS AN
OPINION was filed electronically with the Supreme Court of Nevada on
the 17th day of November 2021. Electronic Service of the foregoing
document shall be made in accordance with the Master Service List as
follows:

Appellant-Kathleen June Jones
Maria L. Parra-Sandoval (LACSN)
Joel E. Tasca (Ballard Spahr LLP/Las Vegas)

/s/ Anna Gresl
Anna Gresl, an employee of
CLAGGETT & SYKES LAW FIRM
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EXHIBIT 1
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