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reasonable doubt that the deprivation of an opportunity to seek clemency is

harmless.
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CLAIM THREE: Current Law Operates to Prohibit Floyd’s Execution by Lethal
Injection at Ely State Prison

Zane Floyd’s death sentence is invalid under state law and the state and
federal constitutional guarantees of due process, equal protection, and freedom from
cruel and/or unusual punishment as current law in the State of Nevada precludes
the execution from occurring at the Ely State Prison. U.S. Const. amend. V, VIII,
XIV; Nev. Const. Art. I, §§ 6, 8(2), Art. IV, § 21; NRS 176.355(3).

SUPPORTING FACTS

Floyd cannot be executed by lethal injection at Ely State Prison (ESP), as
NRS 176.355(3) permits executions to only occur at Nevada State Prison (NSP).

The State has requested a hearing wherein it intends to obtain an execution
warrant from this Court. Initially, the warrant proffered by the State was compliant
with state law as it sought Floyd’s execution at NSP, which it referenced correctly
as the state prison. However, now the State just filed a pleading on May 10, 2021,
where it argues that it made an error and that the location of the execution should
have been ESP. While NRS 200.030 permits executions of death sentenced inmates,
NRS 176.355 prescribes the manner in which those executions must be carried out.
NRS 176.355(3) expressly provides that “[t|he execution must take place at the
state prison.” (Emphasis added). Although an execution chamber exists at ESP, the
state prison actually referenced in the statute is the now decommissioned Nevada
State Prison, in Carson City, Nevada. Accordingly, because the State intends to use

the death chamber at ESP as the execution location Floyd’s execution is precluded
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by current law and this Court must decline to sign the State’s order and warrant
requesting his execution at that location.

NRS 176.355 is Nevada’s execution statute. It prescribes the method and
manner by which lethal injection executions may be carried out within the state,
including execution locations. Under NRS 176.355(3), all executions “must take
place at the state prison.” See NRS 176.355(3) (emphasis added). This provision
clearly requires that any execution in Nevada occur at Nevada State Prison, located
in Carson City. In constructing NRS 176.355(3), the Legislature purposefully used
the definite article “the,” denoting its intent to limit executions to a singular
location, NSP. See Freytag v. Commissioner, 501 U.S. 868, 902 (1991) (Scalia, J.,
concurring) (use of the definite article in the Constitution’s conferral of appointment
authority on “the Courts of Law” obviously narrows the class of eligible ‘Courts of
Law’ to those courts of law envisioned by the Constitution”); Pineda v. Bank of
America, N.A., 241 P.3d 870, 875 (Cal. 2010) (“Use of the indefinite articles “a” or
“an” signals a general reference, while use of the definite article ‘the’ (or ‘these’ in
the instance of plural nouns) refers to a specific person, place, or thing.”).

Moreover, Nevada State Prison was the only “state prison” in existence at the
time of NRS 176.355’s enactment. ESP and High Desert State Prison were
constructed years later and as such could not have been intended to act as “the
state prison” referenced in NRS 176.355(3). Although Nevada State Prison is
currently decommissioned and other state prisons have been constructed, this fact

cannot override the original intent of the Legislature. See Antonin Scalia & Bryan
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A. Garner, Reading Law: The Interpretation of Legal Texts 135 (2012) (when a
known edifice is cited in a statute, the subsequent construction of an edifice that
also falls under the statute does not change the original meaning). Thus, this Court
must apply NRS 176.355(3) as it is plainly written and cannot amend the statute to
include additional state prisons, as this is a task left solely to the Legislature.

Allowing Floyd’s execution to occur at ESP, despite NRS 176.355’s explicit
restriction constitutes a violation of current Nevada law as well as the state and
federal constitutions. As a matter of due process, the statute creates a liberty
interest in Floyd’s favor that cannot be disregarded. Similarly, it violates equal
protection principles for Floyd to be treated dissimilarly to similarly situated
condemned inmates. Finally, an unlawful execution violates Floyd’s right to be free
from cruel and/or unusual punishments. As such, this Court must refuse to sign the
warrant for his execution that has been sought by the State and set an evidentiary
hearing to determine whether any valid execution could be conducted under current
law at NSP.

Permitting Floyd’s execution to occur in an unlawful manner is prejudicial

per se, and no further showing of prejudice is required.
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CLAIM FOUR: Floyd’s Execution Would Result in Cruel and Unusual Punishment

Zane Floyd’s death sentence is invalid under state and federal constitutional
guarantees of due process, equal protection, a reliable sentence, and freedom from
cruel and unusual punishments because the circumstances surrounding his
upcoming execution pose a substantial and unjustified risk of causing cruel pain
and suffering, which constitutes cruel and/or unusual punishment. U.S. Const.
amends V, VI, VIII, XIV; Nev. Const. Art. I, § 1, 5, 6, 8; Art. 4, § 21.

SUPPORTING FACTS

The circumstances surrounding Floyd’s upcoming execution constitute cruel
and/or unusual punishment in violation of the state and federal constitutions. The
last execution in the State of Nevada occurred in 2006, and it was conducted using a
lethal injection protocol consisting of sodium thiopental as the first drug in the
protocol. Sodium thiopental is a fast-acting barbiturate medication that was used to
induce anesthesia so the condemned inmate was insensate and thus unaware when
the lethal drugs were administered. Sodium thiopental was the standard drug used
in lethal injection protocols across the nation since lethal injection became a method
of execution in the 1970s. Sodium thiopental is currently unavailable for use in
executions.

NDOC does not have, and does not intend to use, an anesthetic agent that
reliably produces unawareness before the lethal drugs are administered. Instead,
NDOC will likely use a drug that is experimental precisely because it has not
previously been used in an execution and thus has not yet been placed on a list of

banned drugs that cannot be purchased in normal commerce by a prison pharmacy.
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The choice of a drug based upon what can be obtained through subterfuge rather
than on what can reliably induce anesthesia carries a substantial risk of causing
cruel pain and suffering.

Floyd’s execution is also unconstitutional because NDOC is not prepared to
conduct his execution in a manner that complies with constitutional requirements.
On May 6, 2021, NDOC Director Charles Daniels testified in federal court regarding
the department’s lack of preparedness to conduct an execution in the time frame
currently sought by the State. Daniels testified he was “still in the process of
looking at the various drugs to be used” in NDOC’s execution protocol. Ex. 4 at 40,
id. at 55 (Transcript of Evidentiary Hearing held on May 6, 2021). He repeatedly
stated the need to consult with the Chief Medical Officer (Ishan Azzam) and other
individuals regarding the execution protocol. /d. at 40, 43-44, 48, 76.5 He also
needed to ensure the drugs chosen were available to NDOC. Id. at 42. Daniels
testified NDOC’s pharmacist would order the drugs and do research for him about
them. Id. at 47-48.

Daniels acknowledged the need to “run through our protocols step-by-step
ensuring that we stay within the confines of what we've actually drafted.” Id. at 41.
He referenced the need to “identify any particular issues” that arose during test
runs. /d. Daniels did not know when the execution protocol would be finalized, but

he testified approximately 90 to 120 days were needed. /d. at 43-44.

5 Daniels later testified he had already met with Dr. Azzam, id. at 52, but
said he could not recall the date of the meeting. /d. at 53. Daniels stated that he
expected to meet again with Azzam when new drugs became available. /d. at 55-56.
That meeting has not currently been scheduled. /d.
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Director Daniels also acknowledged he would comply with a state court
warrant for Floyd’s execution, even if it is scheduled to occur in approximately four
weeks. Ex. 4 at 45-46, 49-51, 70, 72. Daniels testified his preference would be to “go
with the longer date” if given a choice. Id. at 74.

The State’s insistence in seeking an order for Floyd’s execution before NDOC
is prepared to conduct one carries a substantial risk of causing cruel pain and
suffering. Daniels’ testimony, taken at face value, shows NDOC is at the beginning
of its deliberative process because he still has not selected the drugs to be used in
the execution. If that is true, then important issues such as dosage amounts, drug
interactions, arrangements for purchase, preparation of the drugs, test runs on the
protocol, and identification of issues that need correction during test runs has not
yet occurred. Given the Director’s personal preference for more time and NDOC’s
agreement in federal court to a scheduling order setting forth a timeline of
approximately 90 days (from disclosure of the execution protocol through the
dispositive motions deadline), Floyd v. Daniels, Case No. 3:21-cv-00176-RB-CLB,
Rule 26(f) Conference Report at 3-4 (filed May 2, 2021), ECF No. 33 at 3-4, it follows
that the State cannot insist the execution warrant be effectuated before that time,
including the State’s new date of late July, 2021.

The State also cannot perform a constitutional execution at the Nevada State
Prison, which is the location where state law designates the execution must occur.
Floyd incorporates the allegations of Claim Three as if fully set forth herein. The

warrant submitted by the State designates that Floyd’s execution will be performed
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at NSP, but the Director testified on May 6, 2021, that the execution would be
performed at the ESP, as does the State’s latest filing. Ex. 4 at 56; Addendum to
State’s Motion for the Court to Issue Second Supplemental Order of Execution and
Second Supplemental Warrant of Execution at 3 (filed May 10, 2021). However, the
State argues, “Defendant cites to no statute that requires NDOC to issue
assurances of the manner and method or place of execution before this Court can
issue the Order of Execution.” Reply to Opposition to Motion for the Court to Issue
Second Supplemental Order of Execution and Second Supplemental Warrant of
Execution at 4 (filed May 5, 2021). What is clear is that NDOC is not capable of
conducting an execution at the closed and abandoned prison at NSP. Floyd
incorporates his allegations in Section II(C)(2, 3) of his Opposition to the State’s
motion to issue an order and warrant of execution as if fully set forth herein.
NDOC’s inability to perform a constitutional execution during the time frame
contemplated by the State’s order and warrant of execution invalidates Floyd’s
death sentence. Under state law, executions must be performed using lethal
injection and the execution must occur at the Nevada State Prison. The inability to
conduct a constitutional execution using those means at the required location
means the execution cannot go forward. Moreover, the signing of unenforceable
execution orders and the setting of multiple execution dates constitutes a mock
execution which violates the constitution by causing needless psychological injury to

Floyd. These constitutional violations are prejudicial per se.
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CLAIM FIVE: Errors in Penalty Verdict Form

Zane Floyd’s death sentence is invalid under state and federal constitutional
guarantees of due process, equal protection, a reliable sentence, and a fair and
impartial jury, because the verdict forms given to the jury for penalty deliberations
contained misleading language and an erroneous standard for consideration of the
life sentencing options. U.S. Const. amends V, VI, VIII, XIV; Nev. Const. Art. I, § 1,
5, 6, 8, Art. 4, § 21.
SUPPORTING FACTS

The general verdict forms and instructions used in Floyd’s case misled jurors
by incorrectly requiring mitigating circumstances to outweigh aggravating
circumstances in order to impose a life sentence. As explained below, life sentence
options were improperly removed from the jury’s consideration upon finding the
existence of the aggravating circumstances. By stating that the jury’s ability to
consider a life sentence was dependent upon the weighing of aggravating and
mitigating circumstances, the verdict forms and instructions also prevented the jury
from considering the life sentencing options. These errors were prejudicial as a jury
in Nevada 1is allowed to impose a life sentence under any circumstances, including
those where mitigation is equal to, or outweighed by, statutory aggravating
circumstances.

The court provided the jury with two forms for deliberation: a general verdict

form, to determine penalty, and a special verdict form, which included a list of
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aggravating factors.® The jury used both forms. The general verdict form included
the following section:
[H]laving found that the aggravating circumstance or circumstances outweigh
any mitigating circumstance or circumstances impose a sentence of,
A definite term of 100 years imprisonment,
with eligibility for parole beginning when a
minimum of 40 years has served,
Life in Nevada State Prison with the
possibility of parole, with eligibility for parole
beginning when a minimum of 40 years has

been served.

Life in Nevada State Prison without the
possibility of parole.

Death.

Ex. 5.

A substantial problem exists with the general verdict form, thus rendering
Floyd’s death sentence invalid. The verdict form lists all life sentencing options with
language stating that each of the sentences can only be imposed if “the aggravating
circumstances outweigh any mitigating circumstance.” /d. This is error, as only
death sentences require a finding “that there are no mitigating circumstances
sufficient to outweigh the aggravating circumstances.” NRS 175.554(3). When a
verdict form lists life sentencing options and requires jurors apply a death
sentencing standard in choosing one of those options, it is not only error, but plain

error which warrants reversal. Ex. 7 (Petrocelli v. State, No. 79069, 2021 WL

6 Exs. 5, 6.
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2073794 May 21, 2021)) (Order of Reversal and Remand) (reversing death sentence
after concluding that penalty verdict forms contained erroneous language requiring
the jury to weigh aggravating and mitigating circumstances for life sentencing
options).

Using this error-filled verdict form—which did not allow the jury to render a
verdict for a life sentence without first finding mitigation outweighed aggravating
circumstances, conflated death eligibility with death worthiness, and was written in
a way that was prejudicial per se to Floyd, and the State cannot demonstrate
beyond a reasonable doubt that the error is harmless. Floyd therefore is entitled to
a new penalty hearing.

111
/11

111
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RELIEF REQUESTED

For the foregoing reasons, Zane Floyd respectfully requests that this Court:

1. Grant his petition as to Claim One and permanently set aside his
death sentence and set the case for a non-capital sentencing hearing. In the
alternative, Mr. Floyd requests an evidentiary hearing to demonstrate his reduced
culpability warrants a categorical exclusion from the death penalty, followed by the
permanent setting aside of his death sentence and the scheduling of a non-capital
sentencing hearing:

2. Grant his petition as to Claim Two and decline to sign an execution
warrant proffered by the State until Mr. Floyd has had an opportunity to seek
clemency before the Pardons Board. In the alternative, grant a stay of Mr. Floyd’s
execution warrant until he has had an opportunity to seek clemency before the
Pardons Board. In the alternative, set aside Mr. Floyd’s death sentence.

3. Grant his petition as to Claim Three and decline to sign an execution
warrant proffered by the State for Mr. Floyd’s execution at Ely State Prison. In the
alternative, grant Mr. Floyd’s motion to strike the motion for execution warrant
sought for Mr. Floyd’s execution at ESP.

4. Grant his petition as to Claim Four and decline to sign an execution
warrant proffered by the State until Mr. Floyd’s execution can be constitutionally
carried out.

5. Grant his petition as to Claim Five and set aside his death sentence

and set the case for a new penalty hearing.
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DATED this 3rd day of June, 2021.
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Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ David Anthony

DAVID ANTHONY
Assistant Federal Public Defender

/s/ Brad D. Levenson

BRAD D. LEVENSON
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy

JOCELYN S. MURPHY
Assistant Federal Public Defender
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VERIFICATION
Under penalty of perjury, the undersigned declares that he is counsel for the
petitioner named in the foregoing petition and knows the contents thereof; that the
pleading is true of his own knowledge except as to those matters stated on
information and belief and as to such matters he believes them to be true.

Petitioner personally authorized undersigned counsel to commence this action.

DATED this 3rd day of June, 2021.

/s/ Brad D. Levenson
BRAD D. LEVENSON
Assistant Federal Public Defender

56

PA2764




10

11

12

13

14

15

16

17

18

19

20

21

22

23

CERTIFICATE OF SERVICE

In accordance with EDCR 8.04(c), the undersigned hereby certifies that on
this 3rd day of June 2021, a true and correct copy of the foregoing SECOND
AMENDED PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION),
was filed electronically with the Eighth Judicial District Court. Service of the

foregoing document shall be made via electronic service to:

Alexander Chen
Chief Deputy District Attorney

motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

/s/ Sara Jelinek
An Employee of the Federal Public Defenders
Office, District of Nevada
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APET

RENE L. VALLADARES

Federal Public Defender

Nevada Bar No. 11479

DAVID ANTHONY

Assistant Federal Public Defender
Nevada Bar No. 7978
david_anthony@fd.org

BRAD D. LEVENSON

Assistant Federal Public Defender
Nevada Bar No. 13804C
Brad_Levenson@fd.org

JOCELYN S. MURPHY

Assistant Federal Public Defender
Nevada Bar No. 15292
Jocelyn_Murphy@fd.org

411 E. Bonneville, Ste. 250

Las Vegas, Nevada 89101

(702) 388-65717

(702) 388-5819 (Fax)

Attorneys for Zane Michael Floyd

Electronically Filed
6/3/2021 10:19 AM
Steven D. Grierson
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Petitioner,
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Prison; AARON FORD; Attorney General,

State of Nevada

Respondents.

Case No. A-21-832952-W
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Petitioner, Zane Michael Floyd, hereby files this Second Amended Petition for
Writ of Habeas Corpus pursuant to Nevada Revised Statutes sections 34.724 and
34.820. Floyd alleges that he is being held in custody in violation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments of the Constitution of the United States of
America; Article 1, sections Three, Six, Eight, and Nine and Article Four, section
Twenty-one of the Constitution of the State of Nevada; and the rights afforded him
under international law enforced under the Supremacy Clause of the United States
Constitution, U.S. Const. art VI, cl.2.

DATED this 3rd day of June, 2021.

Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ David Anthony
DAVID ANTHONY
Assistant Federal Public Defender

/s/ Brad D. Levenson
BRAD D. LEVENSON
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy
JOCELYN S. MURPHY
Assistant Federal Public Defender
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PROCEDURAL HISTORY
Name of institution and county in which you are presently imprisoned or
where and how you are presently restrained of your liberty: Ely State Prison,
located in White Pine County.
Name and location of court which entered the judgment of conviction under

attack: Eighth Judicial District Court, 200 Lewis Avenue, Las Vegas, NV 89101.

Date of judgment of conviction: September 5, 2000

Case Number: _C159897
(a)  Length of Sentence:

Count I 72 — 180 months

Counts II, III, IV, and V: death by lethal injection

Count VI: 96 — 240 months plus equal and consecutive enhancement
Count VII: Life with parole eligibility after 60 months

Counts VIII, IX, X, and XI: Life with parole eligibility after 120 months
to run consecutively with an additional life sentence of 120 months
Counts VI and VII are served consecutive to Count VIII; Count IV
served consecutive to Count VIII; Count X served consecutive to Count
IX; and Count XI served consecutive to count X.

(b) If sentence is death, state any date upon which execution is scheduled:
The week of July 26, 2021.
Are you presently serving a sentence for a conviction other than the
conviction under attack in this motion? Yes [ ] No [ x ]
If “yes”, list crime, case number and sentence being served at this time:

Nature of offense involved in conviction being challenged: N/A
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Nature of offense involved in conviction being challenged:
Zane Floyd was charged by information with, on or about June 3, 1999:
(1) burglarizing Albertsons while in possession of a firearm; (2) four
counts of murder with use of a deadly weapon for shooting Thomas
Michael Darnell, Dennis Troy Sergeant, Carlos Chuck Leos, and
Lucille Alice Tarantino, who died as a result of their injuries; (3)
attempted murder with use of a deadly weapon for shooting Zachary
Emenegger; (4) first degree kidnapping of Tracie Rose Carter with use
of a deadly weapon; and (5) four counts of sexual assault upon Tracie
Rose Carter with use of a deadly weapon.

What was your plea?

(a) Not guilty X (c) Guilty but mentally ill
(b) Guilty _______(d) Nolo contendere .
If you entered a plea of guilty or guilty but mentally ill to one count of an
indictment or information, and a plea of not guilty to another count of an indictment
or information, or if a plea of guilty or guilty but mentally ill was negotiated, give
details: N/A
If you were found guilty after a plea of not guilty, was the finding made by:

(a) Jury X (b) Judge without a jury

Did you testify at the trial? Yes No_ X

Did you appeal from the judgment of conviction? Yes _ X No __

If you did appeal, answer the following:
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(a) Name of Court: Nevada Supreme Court

(b)  Case number or citation: Floyd v. State, 118 Nev. 156, 42 P.3d

249 (2002)

(©) Result: Conviction and sentence affirmed.

If you did not appeal, explain briefly why you did not: N/A
Other than a direct appeal from the judgment of conviction and sentence,
have you previously filed any petitions, applications or motions with respect to this

judgment in any court, state or federal? Yes _ X No

If your answer to No. 15 was “yes,” give the following information:

(a) (1) Name of Court: Eighth Judicial District Court

(2) Nature of proceeding: State post-conviction Petition for Writ

of Habeas Corpus

(3) Ground raised:

I. The trial court committed constitutional error in
denying Defendant’s motion to sever counts for trial.

II. The trial court committed constitutional error in
denying Defendant’s motion for a change of venue.

III.  The trial court committed constitutional error in
denying Defendant’s motion to dismiss statutory
aggravators based on a failure to find probable cause

for existence of aggravating circumstances.
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IV.

VL

VIL

VIII.

IX.

The trial court committed constitutional error by
improperly requiring Defendant to disclose expert
witness test results and allowing the State to make
use of that data in presenting penalty phase rebuttal
evidence.

The trial court committed constitutional error in
denying Defendant’s motion to suppress Defendant’s
statements.

Prosecutorial misconduct during closing argument
requires that a new trial be conducted.
Prosecutorial misconduct during the presentation of
victim-impact testimony at the penalty hearing
requires that a new penalty hearing be conducted.
Floyd’s conviction and death sentence are invalid
under the State and Federal guarantee of effective
assistance of counsel, due process of law, equal
protection of the law, cross-examination and
confrontation and a reliable sentence due to the failure
of trial counsel to provide reasonably effective
assistance of counsel.

Trial counsel failed to make contemporaneous

objections on valid issues during trial and appellate
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XI.

XII.

XIIL

XIV.

counsel failed to raise these issues on direct appeal,
both failures being in violation of Floyd’s rights under
the Sixth Amendment to effective counsel and under
the Fifth and Fourteenth Amendments to due process
and a fundamentally fair trial.

Trial counsel failed to request an instruction during
the penalty phase that correctly defined the use of
character evidence for the jury.

Trial counsel failed to object and move to strike
overlapping aggravating circumstances and appellate
counsel failed to raise the issue on direct appeal.

The malice instruction given to the jury contained an
unconstitutional presumption that relieved the State
of its burden of proof and violated Floyd’s presumption
of innocence.

Floyd’s conviction and sentence are invalid under the
State and Federal Constitutional guarantee of due
process, equal protection of the laws, and reliable
sentence due to the failure of the Nevada Supreme
Court to conduct fair and adequate appellate review.
Floyd’s conviction and sentence is invalid under the

State and Federal Constitutional guarantees of due
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process, equal protection, impartial jury from cross-
section of the community and reliable determination
due to the trial, conviction, and sentence being
1mposed by a jury from which African Americans and
other minorities were systematically excluded and
under-represented.

(4) Did you receive an evidentiary hearing on your petition,

application or motion? Yes No X

(5) Result: Denial of the Writ for Habeas Corpus

(6) Date of Result: February 4, 2005

(7) If known, citations of any written opinion or date of orders

entered pursuant to such result: District Court entered an

order of denial on February 4, 2005; Nevada Supreme Court

affirmed the denial on February 16, 2006. Nevada v. Floyd,

Order of Affirmance (Feb. 16, 2006).

(b) As to any second petition, application or motion, give the same
information:

(1) Name of court: Eighth Judicial District Court

(2) Nature of proceeding: Successive Petition for Writ of Habeas
Corpus

(3) Grounds raised:
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II.

I1II.

IV.

Floyd’s convictions and death sentence are invalid
under state and federal constitutional guarantees of
due process, equal protection, the effective assistance
of counsel, and a reliable sentence due to the
ineffective assistance of counsel.

Floyd’s conviction and death sentence are invalid
under state and federal constitutional guarantees of
due process, equal protection, right to effective
assistance of counsel, a fair trial and a reliable
sentencing because Floyd was deprived of expert
assistance to aid in his defense during the guilt and
penalty phases of his trial.

Floyd’s conviction and death sentence are invalid
under state and federal constitutional guarantees of
due process, equal protection, trial before an impartial
jury, and a reliable sentence in violation of U.S.
Constitutional Amends. V, VI, VIII, & XIV and Nev.
Const. Art. I, IV, because he is actually innocent of
first-degree murder.

Floyd’s conviction and death sentence are invalid
because Floyd’s state and federal constitutional

guarantees of due process, equal protection, trial

PA2774




10

11

12

13

14

15

16

17

18

19

20

21

22

23

VI

VII.

before an impartial jury, and a reliable sentence were
violated because of prosecutorial misconduct.

Floyd’s conviction and death sentence are invalid
under the state and federal constitutional guarantees
of due process, equal protection, trial before an
impartial jury, a reliable sentence, and protection from
cruel and unusual punishment because Nevada law
fails to properly channel death sentences by limiting
the scope of victim-impact testimony.

Floyd’s conviction and death sentence are invalid
under state and federal constitutional guarantees of
due process, equal protection, a reliable sentence, an
impartial jury, and the effective assistance of counsel
due to the improper actions of the trial court during
the voir dire proceedings which deprived Floyd of his
right to a fair and impartial jury.

Floyd’s conviction and death sentence are invalid
under the state and federal constitutional guarantees
of due process, equal protection, trial before an
impartial jury, and a reliable sentence because of the
trial court’s failure to grant a change of venue and

sequester the jury.

10
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VIII. Floyd’s conviction and death sentence are invalid

IX.

XI.

under the constitutional guarantees of a trial before an
impartial jury, due process, and a reliable sentence
because the trial court failed to properly instruct the
jury.

Floyd was deprived of his state and federal
constitutional rights to communicate with counsel, to
the effective assistance of counsel, due process, equal
protection, and a reliable sentence due to the jurors
viewing him in prison clothes, handcuffs, and shackles.
Floyd’s conviction and death sentence are invalid
under the federal constitutional guarantees of due
process, equal protection, and a reliable sentence
because of the failure to preserve Floyd’s blood sample.
Floyd was deprived of his state and federal
constitutional right to adequate notice of the charges
against him, a pretrial review of probable cause to
support aggravating factors as elements of capital
eligibility, due process of law and a reliable sentence
by the failure to submit all the elements of capital
eligibility to the grand jury or to the court for a

probable cause determination.
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XII.

XIII.

XIV.

XV.

Floyd’s conviction and death sentence are invalid
under state and federal constitutional guarantees of
due process, equal protection, trial before an impartial
jury, and a reliable sentence because of the trial
court’s failure to grant a motion to sever counts
relating to events at his apartment from those relating
to events at the Albertson’s store.

Floyd’s death sentence is invalid under state and
federal constitutional guarantees of due process of law,
equal protection of the laws, and a reliable sentence
due to the failure of the Nevada Supreme Court to
conduct fair and adequate appellate review.

Floyd’s death sentence is invalid under federal
constitutional guarantees of due process, equal
protection, and a reliable sentence because the Nevada
capital punishment system operates in an arbitrary
and capricious manner.

Floyd’s death sentence is invalid under the federal
constitutional guarantees of due process, equal
protection, and a reliable sentence because execution
by lethal injection violates the constitutional

prohibition against cruel and unusual punishment.
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XVIL

XVIII. Floyd’s conviction and death sentence are invalid

Floyd’s conviction and sentence violate the
constitutional guarantees of due process of law, equal
protection of the laws, a reliable sentence, and
international law because Floyd’s capital trial and
sentencing and review on direct appeal were conducted
before state judicial officers whose tenure in office was
not dependent on good behavior but whose tenure was
dependent on popular election.

Floyd’s conviction and death sentence are invalid
under the federal constitutional guarantees of due
process, equal protection, right to counsel, and a
reliable sentencing because the State improperly
withheld exculpatory evidence in violation of U.S.
Const. Amends. V, VI, VIII, and XIV, and Nev. Const.

Art. I, IV.

under state federal and constitutional guarantees of
due process, equal protection, the effective assistance
of counsel, a fair tribunal, an impartial jury, and a
reliable sentence due to the cumulative errors in the
admission of evidence and instructions, gross

misconduct by state officials and witnesses, and the
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systematic deprivation of Floyd’s right to the effective
assistance of counsel.

XIX. Floyd’s conviction and death sentence are invalid
under the federal constitutional guarantees of due
process, equal protection, the effective assistance of
counsel, a fair tribunal, an impartial jury, and a
reliable sentence due to the use of peremptory strikes
against women in a discriminatory manner.

(4) Did you receive an evidentiary hearing on your petition,

application or motion? Yes _ X No

(5) Result: Petition dismissed as procedurally barred.

(6) Date of result: April 2, 2008
(7) If known, citations of any written opinion or date of orders

entered pursuant to such result: Case No. C159897,

dismissed petition as procedurally barred on April 2, 2008.

Nevada Supreme Court affirmed dismissal on January 19,

2011
(d) As to any third petition, application or motion, give the same
information:

(1) Name of court: Federal District Court, District of Nevada

(2) Nature of proceeding: Second Amended Petition for Writ of

Habeas Corpus

14
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(3) Grounds raised:

L.

II.

I1I.

IV.

Floyd’s convictions and death sentence are invalid
under federal constitutional guarantees of due process,
equal protection, and a reliable sentence due to the
ineffective assistance of counsel.

Floyd’s conviction and death sentence are invalid
under federal constitutional guarantees of due process,
equal protection, the right to effective assistance of
counsel, the right to a fair trial and the right to a
reliable sentence because Floyd was deprived of expert
assistance to aid in his defense during the guilt and
penalty phases of his trial.

Floyd’s conviction and death sentence are invalid
under federal constitutional guarantees of due process,
equal protection, a trial before an impartial jury, and a
reliable sentence because he is actually innocent of
first-degree murder.

Floyd’s conviction and death sentence are invalid
under federal constitutional guarantees of due process,
equal protection, a reliable sentence, an impartial jury,
a fair tribunal, and the effective assistance of counsel

due to the improper actions of the trial court during
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VL

VIL

VIII.

the voir dire proceedings which deprived Floyd of his
right to a fair and impartial jury.

Floyd’s conviction and death sentence are invalid
under the federal constitutional guarantees of due
process, equal protection, a trial before an impartial
jury, and a reliable sentence because of the trial
court’s failure to grant a change of venue and
sequester the jury.

Floyd’s conviction and death sentence are invalid
under the constitutional guarantees of a trial before an
impartial jury, due process, equal protection and a
reliable sentence because the trial court failed to
properly instruct the jury.

Floyd’s conviction and death sentence are invalid
under the federal constitutional guarantees of due
process, equal protection, trial before an impartial
jury, a reliable sentence, and protection from cruel and
unusual punishment because Nevada law fails to
properly channel death sentences by limiting the scope
of victim-impact testimony.

Floyd was deprived of his federal constitutional rights

to communicate with counsel, to the effective

16
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IX.

XI.

assistance of counsel, due process, equal protection,
and a reliable sentence due to the jurors viewing him
in prison clothes, handcuffs, and shackles.

Floyd’s conviction and death sentence are invalid
under federal constitutional guarantees of due process,
equal protection, trial before an impartial jury, and a
reliable sentence because of the trial court’s failure to
grant a motion to sever counts relating to events at his
apartment from those relating to events at the
Albertson’s.

Floyd’s conviction and death sentence are invalid
because Floyd’s federal constitutional guarantees of
due process, equal protection, trial before an impartial
jury and a reliable sentence were violated due to
severe and pervasive prosecutorial misconduct.
Floyd’s death sentence is invalid under the federal
constitutional guarantees to freedom from cruel and
unusual punishment, due process, equal protection, a
reliable sentence, and compliance with international
law because execution by lethal injection is

unconstitutional under all circumstances, and
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XII.

XIII.

XIV.

specifically because it violates the constitutional
prohibition against cruel and unusual punishments.
Floyd’s conviction and sentence violate the federal
constitutional guarantees of due process, equal
protection, a reliable sentence, and international law
because Floyd’s capital trial, sentencing and review on
direct appeal were conducted before state judicial
officers whose tenure in office was not dependent on
good behavior but was rather dependent on popular
election, and who failed to conduct fair and adequate
appellate review.

Floyd was deprived of his federal constitutional right
to adequate notice of the charges against him, a
pretrial review of probable cause to support
aggravating factors as elements of capital eligibility,
due process of law and a reliable sentence by the
failure to submit all the elements of capital eligibility
to the grand jury or to the court for a probable cause
determination..

Floyd’s death sentence is invalid under the federal
constitutional guarantees of due process, equal

protection, and a reliable sentence because the Nevada
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capital punishment system operates in an arbitrary
and capricious manner.

XV. Floyd’s conviction and death sentence are invalid
under the federal constitutional guarantees of due
process, equal protection, the effective assistance of
counsel, a fair tribunal, an impartial jury, and a
reliable sentence due to the use of peremptory strikes
against women in a discriminatory manner.

XVI. Floyd’s conviction and death sentence are invalid
under federal constitutional guarantees of due process,
equal protection, a fair tribunal, the effective
assistance of counsel, an impartial jury, and a reliable
sentence due to the cumulative errors in the admission
of evidence and instructions, gross misconduct by state
officials and witnesses, and the systematic deprivation
of Floyd’s right to the effective assistance of counsel.

(4) Did you receive an evidentiary hearing on your petition,

application or motion? Yes No X

(5) Result: dismissed as claims were either procedurally barred

or invalid on the merits

(6) Date of result: August 20, 2012 (procedural dismissal);

September 22, 2014 (merits-based dismissal)
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(7) If known, citations of any written opinion or date of orders

entered pursuant to such result: _Case no. 2:06-CV-0471-

PMP-CWH; August 20, 2012, September 22, 2014

Has any ground being raised in this petition been previously presented to
this or any other court by way of petition for habeas corpus, motion, application or
any other post-conviction proceeding? No If so, identify:

Which of the grounds is the same: N/A

The proceedings in which these grounds were raised: N/A

Briefly explain why you are again raising these grounds. N/A

If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any
additional pages you have attached, were not previously presented in any other
court, state or federal, list briefly what grounds were not so presented, and give
your reasons for not presenting them. (You must relate specific facts in response to
this question. Your response may be included on paper which is 8 ¥4 by 11 inches
attached to the petition. Your response may not exceed five handwritten or
typewritten pages in length.). See Grounds For Relief Claims One through Five
below:

(a) Claim One has been raised for the first time in the instant
petition. Claim One was not previously raised because the factual basis of the claim
did not exist during any of the prior state proceedings. The factual basis for Claim
One 1s based upon new scientific evidence demonstrating the equivalence in

adaptive functioning deficits between individuals who suffer from Intellectual
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Disability (ID) and those who suffer from fetal alcohol spectrum disorder (FASD)
and delayed brain development due to a combination of age and FASD. Based on
this new science, Zane Floyd is categorially ineligible for execution and this Court
must decline to sign the execution warrant proffered by the State. In the alternative
this Court should stay its decision on the execution warrant until Floyd has had the
opportunity to receive factual development on its claim of categorial exclusion from
the death penalty. Floyd is entitled to a stay until he has been able to fully litigate
the instant petition. 176.415(6), NRS 176.486, 176.487(3)-(6) (stay of execution
required when necessary to litigate pending habeas petition).

)] Claim Two has been raised for the first time in the instant
petition. The factual basis for the claim is that Floyd has been deprived of an
adequate and meaningful opportunity to seek commutation of his death sentence
with the Nevada Board of Pardons. The factual basis for Claim Two was not known
until the State announced it intended to seek a warrant for Floyd’s execution
without giving Floyd the opportunity to pursue clemency. Claim Two is accordingly
not procedurally defaulted from review by this Court. NRS 176.415(6), NRS
176.486, NRS 176.487(3)-(6) (stay of execution required when necessary to litigate
pending habeas petition). Floyd is entitled to a stay until he has been able to fully
litigate this Claim. /d.

(c) Claim Three has been raised for the first time in the instant
petition. The factual basis for the Claim was not available during prior state court

proceedings. The State has only just notified Floyd that it intends to effectuate his
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execution at the Ely State Prison (ESP), not NSP as was stated in the prior
pleadings seeking an execution warrant. Floyd’s argument that NRS 176.355(3)
requires his execution to occur at NSP was therefore not ripe for review before he
received notice of the State’s instant proposed execution warrant in its addendum.
Claim Three is accordingly not procedurally defaulted from review by this Court.
NRS 176.415(6), NRS 176.486, 176.487(3)-(6) (stay of execution required when
necessary to litigate pending habeas petition). Floyd is entitled to a stay until he
has been able to fully litigate this Claim. /d.

(D Claim Four has been raised for the first time in the instant
petition. Claim Four is based on the testimony of Nevada Department of
Corrections NDOC) Director Charles Daniels in federal court on May 6, 2021,
which means the factual basis for the claim was not available during prior state
proceedings. Daniels’s testimony demonstrates that the NDOC is not capable of
conducting an execution that complies with the state and federal constitutions
during the time period stated in the State’s warrant of execution. Thus, Claim Four
is not procedurally defaulted from review by this Court. NRS 176.415(6), NRS
176.486, NRS 176.487(3)-(6) (stay of execution required when necessary to litigate
pending habeas petition). Floyd is entitled to a stay until he has been able to fully
litigate this Claim. /d.

(e) Claim Five has been raised for the first time in the instant
petition. Claim Five was not previously raised because the legal basis of the claim

did not exist during any of the prior state proceedings. Claim Five is based upon
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new intervening authority from the Nevada Supreme Court in Petrocelli v. State,
No. 79069 (Nev. May 21, 2021) (Order of Reversal and Remand). Claim Five is
accordingly not procedurally defaulted from review by this Court. 176.415(6), NRS
176.486, 176.487(3)-(6) (stay of execution required when necessary to litigate
pending habeas petition). Floyd is entitled to a stay until he has been able to fully
litigate this Claim. /d.

Are you filing this petition more than one year following the filing of the
judgment of conviction or the filing of a decision on direct appeal? If so, state briefly
the reasons for the delay. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 % by 11 inches
attached to the petition. Your response may not exceed five handwritten or

typewritten pages in length.) Yes; see question 21(a) and (b) above.

Do you have any petition or appeal now pending in any court, either state or

federal, as to the judgment under attack? Yes No X
If yes, state what court and the case number:
Give the name of each attorney who represented you in the proceeding
resulting in your conviction and on direct appeal:
® Pre-trial, Trial, and Sentencing Proceedings:
Curtis Brown (Clark County Public Defender)
Douglas Hedger (Clark County Public Defender)
(b)  First Direct Appeal:

Morgan Harris (Clark County Public Defender)

23

PA2788



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Marcus D. Cooper (Clark County Public Defender)
Robert Miller (Clark County Public Defender)
(c) State Post-Conviction:
David Schieck (Private)
Do you have any future sentences to serve after you complete the sentence
imposed by the judgment under attack: Yes _ No x
State concisely every ground on which you claim that you are being held
unlawfully. Summarize briefly the facts supporting each ground. If necessary, you

may attach pages stating additional grounds and facts supporting same.
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GROUNDS FOR RELIEF
Floyd alleges the following grounds for relief from the judgment of conviction
and sentence. References in this Petition to the accompanying exhibits incorporate
the contents of the exhibit as if fully set forth herein.

CLAIM ONE: Fetal Alcohol Spectrum Disorder Renders Floyd Ineligible for
Execution

Zane Floyd’s death sentence is invalid under state and federal constitutional
guarantees of due process, equal protection, a reliable sentence, and freedom from
cruel and/or unusual punishments because his Fetal Alcohol Spectrum Disorder
categorically removes him from the class of offenders that may be punished by the
death penalty. U.S. Const. amends V, VI, VIII, XIV; Nev. Const. Art. I, § 1, 5, 6, 8;
Art. 4, § 21.

SUPPORTING FACTS

Floyd is categorically exempt from the death penalty, as he suffers from Fetal
Alcohol Spectrum Disorder (FASD), stemming from prenatal exposure to alcohol.
Further, Floyd is exempt from capital punishment because his brain was not fully
developed at the time of the offense due to his prenatal exposure to alcohol which
would have had an additive and cumulative effect on the brain damage he was born
with.

The litany of deficits suffered by Floyd are akin to those identified by the
United States Supreme Court in Atkins v. Virginia, 536 U.S. 304, 318, 320-21
(2002) and Roper v. Simmons, 543 U.S. 551, 578 (2005), and require his exclusion

from the class of persons eligible for the death penalty. See also Scott E. Sundby,
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The True Legacy of Atkins and Roper: The Unreliability Principle, Mentally 1]
Defendants, and the Death Penalty’s Unraveling, 23 Wm. & Mary Bill Rts. J. 487,
512—24 (2014). As such, Floyd is ineligible for the death penalty and this Court
must set aside his death sentence and decline to sign the State’s warrant requesting
his execution.

A. FASD is Equivalent to Intellectual Disability

Floyd has been diagnosed with FASD. Ex. 1 at §15; Ex. 2 at 99, 18, 924,
925. As will be discussed below, Floyd’s FASD is a “brain-based, congenial, lifelong,
impactful disorder” with corresponding adaptive functioning deficits analogous to
“Intellectual Disability (ID) Equivalence,” making him ineligible for the death
penalty. Ex. 2 at 99, 132.

1. Brief Summary of FASD

A fetus is susceptible to damage from alcohol exposure throughout the
mother’s pregnancy. Prenatal alcohol exposure typically causes widespread
structural damage throughout the fetus’ brain. Ex. 2 at 914. Alcohol exposure
during pregnancy is a major known cause of birth defects, neurodevelopmental
disorders, and learning disabilities. /d.

The toxic effects of prenatal alcohol exposure are widespread throughout the
brain causing potent irregularities in brain structure that compromise the brain
function and impact cognition and behavior. Ex. 2 at §14.

FASD in an umbrella term that encompasses all the medical conditions

caused by prenatal alcohol exposure described in the diagnostic guidelines
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published in 1996 by the Institute of Medicine. Ex. 2 at §14 (fetal alcohol syndrome
(FAS), partial FAS, alcohol related neurodevelopmental disorder (ARND), and
alcohol related birth defects (ARBD)). Under the Diagnostic and Statistical Manual
of Mental Disorders 5 (DSM-5), the term FASD also includes the diagnosis for the
Central Nervous System (CNS) dysfunction due to prenatal alcohol exposure:
neurodevelopmental disorder associated with prenatal alcohol exposure (ND-
PAE/FASD). Id. This diagnosis requires evidence of prenatal alcohol exposure, at
least one impairment in neurocognitive functioning, at least one impairment in self-
regulation, and at least two domains of adaptive impairment. /d.

Organic brain damage in FASD directly impairs the cognitive skills needed to
think adequately and self-regulate one’s behavior. Ex. 2 at §19. In turn, cognitive
dysfunction in FASD impairs adaptive functioning. /d. Of the many possible
cognitive impairments in FASD, executive dysfunction is the most serious because
the executive system controls self-regulation, conscious decision-making, and
everyday adaptive behavior. Ex. 2 at §14. Prenatal exposure creates
hypersensitivity to stress via faulty neurological hard-wiring of the hypothalamic-
pituitary-adrenal system which causes chronic overreaction to stressful events. /d.
But because of the executive functioning deficits, individuals with FASD lack the
top-down moderating influence of a fully functioning prefrontal cortex. /d. As a
result, those with FASD are prone to act out their emotions, particularly in high

stress everyday situations. /d.
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It is not surprising then that a deficient adaptive profile is a universal
finding in persons with FASD. The DSM-5 defines adaptive functioning as
everyday behavior that meets developmental and sociocultural standards for
personal independence and social responsibility. Ex. 2 at 414.

2.  Floyd Suffers From ND-PAE/FASD

Floyd meets the current diagnosis under the DSM-5 for the CNS impairment
in FASD. Ex. 2 at 924, 925, 928.

First, Floyd’s mother has a well-documented history of drinking while
pregnant with Floyd. Ex. 2 at 924.

Second, testing from 1989, 2000, and 2006 demonstrates that Floyd suffers
from neurocognitive impairments in four areas (although only one area is needed for
a diagnosis): sub-test discrepancies in intellectual testing; complex visuospatial
memory deficits; academic learning disabilities; and deficits in visuospatial
construction. Ex. 2 at 19, q24.

Third, Floyd suffers from impairments in three areas of self-regulation
(although only one is needed): attention, impulse control, and problem solving. Ex. 2
at q24.

Fourth, Floyd suffers from adaptive impairments in four areas (although only
two are needed): communication, daily living skills, socialization, and motor
coordination. Ex. 2 at 18, 924.

Further, Floyd’s FASD is long standing from childhood and his FASD causes

clinically significant distress or impairment in social, occupational, or other
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important areas of functioning. Ex. 2 at 424. And finally, Floyd’s FASD is not better
explained by the direct physiological effects of postnatal use of a substance, a
general medical condition other than FASD, a genetic condition, or environmental
neglect. Id.

Floyd also suffers from secondary disabilities from his FASD. According to
studies, children with FASD are at a very high risk of negative developmental
outcomes. Ex. 2 at 922. In Floyd’s case, the secondary disabilities include disrupted
education, mental health problems, substance abuse, employment problems, and
dependent living. /d.

3. FASD is ID Equivalent from the Perspective of Floyd’s Moral
Culpability

FASD and ID are both classified by DSM-5 as neurodevelopmental disorders
meaning both disorders typically: (1) manifest early in development, often before
grade school; (2) are characterized by developmental deficits that produce
impairments of personal, social, academic, or occupational functioning; and (3)
involve a range of developmental deficits that vary from the very specific limitations
of learning or control of executive functions to global impairments of social skills or
intelligence. Ex. 2 at 926.

DSM-5 diagnoses can be classified by disability severity. One way to measure
disability severity is by definitional complexity: the number of domains that must
be impaired under the DSM-5 to meet diagnostic criteria. ID and FASD are similar

in that both require five diagnostic elements: neurocognitive deficit (executive
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function); adaptive function deficits; deficits that significantly interfere with
functioning; and deficits that constitute a lifelong disorder. Ex. 2 at §30.

Further, the adaptive functioning component is a more stringent requirement for
FASD (impairments in two categories) while ID only requires one impaired adaptive
domain. /d.

Disability severity also can be compared in terms of how extensively a
disorder typically impairs functional capacity. FASD impairs nineteen domains of
functional capacity while ID impairs twenty-one. Thus, both are similar in terms of
widespread functional deficiency in both cognition and adaptive functioning. Ex. 2
at 930.

Another way of looking at disability severity is the risk of adverse
developmental outcomes, including secondary disabilities. Individuals with FASD
are at a much greater risk of a negative developmental trajectory than those with
ID: FASD has negative developmental outcomes in nineteen areas while ID has
negative developmental outcomes in only nine areas. Ex. 2 at §30. ID is a mild
severity disability compared to FASD in terms of negative life course outcomes. /d.
However, most people with FASD and ID cannot live independently in society as
adults. /d.

Whether measured by definitional complexity, functional capacity, or
outcome risk, FASD is equal to and in some cases a more severe disorder than ID.
Thus, FASD is deserving of being viewed under the category of “ID Equivalence.”

Ex. 2 at §31.
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Both ID and FASD stem from permanent structural brain damage. Ex. 2 at
931. Typically, ID is diagnosed by a single provider (mental health provider or
pediatrician) and requires relatively minimal testing (IQ and adaptive assessment).
Id. FASD on the other hand is diagnosed by a multidisciplinary team comprised of a
neuropsychologist, adaptive functioning specialist, and a medical doctor to access
physical indicia of FASD. Thus, FASD requires more resources to diagnose. /d.

While IQ distinguishes ID from FASD in the majority of FASD individuals,
executive and everyday functioning in both conditions tends to be identical.
Significant discrepancies in IQ domains are seen frequently in persons with FASD,
as 1s the case here with Floyd, which makes full scale IQ an inaccurate way to
classify functional deficiency in FASD. Ex. 2 at 419, 431. Full scale 1Q also has
become less important in ID, according to the DSM-5, as “intellectual deficiency now
is defined as a broad array of mixed impairments that mostly involve executive
dysfunction.” /d. Further, executive functioning tends to be universally impaired in
FASD as well as ID. /d.

Both ID and FASD have an adaptive impairment diagnostic criteria in the
DSM-5 (one deficient domain for ID and two deficient domains for FASD), making
individuals with FASD and ID indistinguishable in terms of everyday behavior. Ex.
2 at 31.

Of particular interest is that FASD is the leading cause of ID and is
misdiagnosed or undiagnosed more than ID. Ex. 2 at 431. In children with FASD,

average or low-average IQs in the context of learning disabilities, self-regulation

31

PA2796



10

11

12

13

14

15

16

17

18

19

20

21

22

23

problems, social deficits, and interpersonal difficulties often lead teachers and
providers to attribute the difficulties to parenting deficiency. /d. Thus FASD is very
much a hidden disability. /d.

Symptom manifestation in both FASD and ID is lifelong and permanent. Ex.
2 at §31. With regard to ID, symptom course remains relatively stable over the
developmental years into adulthood, but FASD symptoms become more complex
and debilitating, leading to greater adaptive severity into adulthood. /d.

Life expectancy in males in the general population is seventy-six years. Ex. 2
at §31. For males with ID, life expectancy is seventy-four years and it is only thirty-
four years with FASD. Thus, FASD has a greatly increased risk of mortality

compared to ID. Zd.
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4. Summary

Floyd’s FASD diagnosis under the DSM-5, ND-PAE, is a brain-based, life-
long impactful disorder deserving of the classification “ID Equivalence.” Regardless
of how severity is measured—definitional complexity, diagnostic protocol, functional
capacity, risk of negative outcomes, cognitive dysfunction, adaptive dysfunction,
comorbidity, likelihood of misdiagnosis, lifetime course, or mortality—Floyd’s FASD
1s similar to ID with broad ramifications that have affected all important functional
domains in his life. Ex. 2 at §32. Thus, like the categorical exclusion of an
individual with ID to capital punishment, Atkins, 536 U.S. at 320-21,! here, Floyd’s
FASD too should make him ineligible for the death penalty. Because of his FASD,
Floyd’s execution would constitute cruel or unusual punishment.

The execution of a person such as Floyd who suffers from FASD is prejudicial
per se, and no additional showing of prejudice is required. Therefore, this Court
must permanently set aside his death sentence and refuse to sign the warrant for
his execution that has been sought by the State. Floyd’s case should therefore be set

for resentencing where the death penalty is not a sentencing option.

1 The Atkins Court found that the consensus against executing individuals
with intellectual disability “unquestionably reflects widespread judgment about the
relative culpability of mentally retarded offenders, and the relationship between
mental retardation and the penological purposes served by the death penalty.
Additionally, it suggests that some characteristics of mental retardation undermine
the strength of the procedural protections that our capital jurisprudence steadfastly
guards.” Atkins, 536 U.S. at 317.
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B. Floyd is Ineligible for Execution Because of His Age at the Time of the
Incident

In Roper v. Simmons, 543 U.S. 551, 578 (2005), the Supreme Court
established a categorical rule forbidding the execution of offenders under the age of
eighteen when their crimes were committed. The Court relied in large part on three
“general differences” between juveniles under eighteen and adults, “demonstrat[ing]
that juvenile offenders cannot with reliability be classified among the worst
offenders.” Id. at 569. Pointing to scientific and sociological studies, the Court noted
that juveniles exhibit a “lack of maturity and an underdeveloped sense of
responsibility,” which “often result in impetuous and ill-considered actions and
decisions.” Id.

The Court in Roper also recognized juveniles are “more vulnerable or
susceptible to negative influences and outside pressures, including peer pressure.”
1d. Finally, the Court explained “the character of a juvenile is not as well formed as
that of an adult.” Id. at 570 (personality traits of juveniles more transitory, less
fixed). Noting “the death penalty is reserved for a narrow category of crimes and
offenders,” the Court concluded that juveniles under the age of eighteen simply
“cannot with reliability be classified among the worst offenders.” /d. at 568-69.

In addition to the lesser culpability of juvenile offenders, the Court adopted a
categorical exemption from the death penalty because the status as a juvenile
prevents the finder of fact from giving full effect to mitigation evidence. See Roper,
543 U.S. at 573 (“An unacceptable likelihood exists that the brutality or cold-

blooded nature of any particular crime would overpower mitigating arguments
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based on youth as a matter of course, even where the juvenile offender’s objective
immaturity, vulnerability, and lack of true depravity should require a sentence less
severe than death.”). The Eighth Amendment requires a reliable and individualized
decision in capital cases. See Lockett v. Ohio, 438 U.S. 586, 605 (1978) (plurality
opinion) (Burger, C.J., Stewart, Powell, Stevens, JJ.). This individualized decision
precludes the introduction of factors that create “the risk that the death penalty will
be imposed in spite of factors which may call for a less severe penalty.” Id. Only by
ensuring that the sentencer considers and gives effect to a capital defendant’s
mitigation evidence can a court ensure the Eighth Amendment’s right to a reliable
sentencing determination. /d.

Extending Roper to Floyd, who committed the offense at age twenty-three, is
required under the Eighth and Fourteenth Amendments. Indeed, Roper itself was
an extension of Thompson v. Oklahoma, which precluded the execution of offenders
under the age of sixteen. See Roper, 543 U.S. at 561-62 (discussing Thompson v.
Oklahoma, 487 U.S. 815 (1988)). Although Roper drew a cut-off at age eighteen, the
rationale of Koper extends to individuals age twenty-three because the human brain
continues to develop beyond the age of eighteen. Even Roper recognized “[t]he
qualities that distinguish juveniles from adults do not disappear when an individual
turns 18.” Id. at 574. This reasoning is particularly applicable to individuals like
Floyd whose cognitive functioning is actually below that of their chronological age.

Ex. 2 at 941.
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Born with widespread brain damage, people with FASD exhibit abnormal
and delayed brain maturation across the developmental years. Ex. 2 at §38. Studies
have found that significant maturation alterations and delays in the prefrontal
cortex and its microstructure in children, adolescents, and adults with prenatal
alcohol exposure compared to normally developing age peers. Id. Compared with
normal changes in brain structure during adolescence that improve speed and
efficiency of neurochemical communication, research finds that individuals with
prenatal alcohol exposure show: (1) blunted volume changes in grey matter in
adolescence, indicating compromised pruning and diminished plasticity in the
cerebral cortex, as well as (2) delayed white matter myelination. /d. Together these
two brain development abnormalities in individuals with prenatal alcohol exposure
significantly impair global network efficiency, speed of information processing, and
executive self-regulation. /d.

Other studies show the following with respect to individuals exposed to
prenatal exposure: normal processes of brain maturation were significantly delayed
or disrupted in children and adolescents; smaller volumes in structure throughout
the brain, with significantly different trajectories of brain activation in visuospatial
attention and working memory tasks; smaller total brain volume as well as smaller
volume of both white and grey and white matter in specific cortical regions;
alternations in the shape and volume of the corpus callosum, as well as small
volume in the basal ganglia and hippocampi; reduced functional connectivity

between cortical and deep grey matter structures; impaired white matter integrity
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In communication tracts throughout the brain throughout development; and
abnormalities in white matter pathways important in self-regulation. Ex. 2 at §939-
40.2

Given the normally-developing adolescent brain does not have mature
executive control capacity until at least the age of twenty-five and brain
development in young adults with FASD lag many years behind rates seen in
neurotypical age peers, it is likely that Floyd’s brain was not fully developed at the
time of the offense due to his ND-PAE/FASD, which would have had an additive
and cumulative effect on the brain damage he was born with. Ex. 2 at Y41. Because
Floyd was twenty-three at the time of the offenses, he is categorically exempt from
the death penalty under the rational of Roper.

Allowing a person like Floyd who is categorically exempt from the death
penalty to remain on death row is prejudicial per se and would constitute cruel or
unusual punishment. Floyds’ death sentence must be vacated and permanently set

aside.

2 See also Kevin J. Holt, The Inbetweeners: Standardizing Juvenileness and
Recognizing Emerging Adulthood for Sentencing Purposes After Miller, 92 Wash.
U.L. Rev. 1393, 1396 (2015) (neurological research and social science conclude that
cognitive abilities are not fully developed until around age twenty-five; “arbitrary
and inconsistent” to choose age eighteen as age offender subject to death penalty);
Emily Buss, What the Law Should (and Should Not) Learn from Child Development
Research, 38 Hofstra L. Rev. 13, 38-39 (2009) (Court’s decision to place cutoff at age
eighteen in Roper was inconsistent and arbitrary in light of child development
research).
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C. Cruel or Unusual Punishment

The Nevada Supreme Court has long recognized its ability to find greater
constitutional protections under the state constitution than under the federal
constitution. See, e.g., State v. Kincade, 129 Nev. 953, 956, 317 P.3d 206, 208 (2013)
(“states are permitted to provide broader protections and rights than provided by
the U.S. Constitution.”).3 Here, especially, there is cause to construe the Nevada
Constitution’s provision more broadly than its federal counterpart: the Nevada
Constitution independently prohibits cruel punishments and unusual punishments.

Compare Nev. Const. art. 1, § 6 (prohibiting “cruel or unusual” punishments) with

3 See also Thomas v. Eighth Jud. Dist. Ct., 133 Nev. 468, 469, 402 P.3d 619,
622 (2017); Wilson v. State, 123 Nev. 587, 595, 170 P.3d 975, 980 (2007); State v.
Bayard, 119 Nev. 241, 246, 71 P.3d 498, 502 (2003); S.0.C., Inc. v. Mirage Casino-
Hotel, 117 Nev. 403, 414, 23 P.3d 243, 250 (2001); State v. Harnisch, 114 Nev. 225,
228-29, 954 P.2d 1180, 1182-83 (1998); Zale-Las Vegas, Inc. v. Bulova Watch Co.,
80 Nev. 483, 501-02, 396 P.2d 683, 693 (1964) (“We are under no compulsion to
follow decisions of the United States Supreme Court which considers such acts in
connection with the federal constitution.”); Amicus Br. of Am. Civil Liberties Union
of Nev. & Am. Civil Liberties Union Found. [hereinafter ACLU Br.] at 2-11 (Oct.
24, 2019) (“history reflects a repeated recognition that the Nevada Constitution,
written to address the concerns of Nevada citizens and tailored to Nevada’s unique
regional location, is a source of protection for individual rights that is independent
of and supplemental to the protections provided by the Federal Constitution.”).

Indeed, federal judges have emphasized that state constitutions may offer
broader protections than the federal constitution. Jeffrey S. Sutton, 51 Imperfect
Solutions: States and the Making of American Constitutional Law 16 (2018) (“State
courts have authority to construe their own constitutional provisions however they
wish. Nothing compels the state courts to imitate federal interpretations of the
liberty and property guarantees found in the U.S. Constitution when it comes to the
rights guarantees found in their own constitutions, even guarantees that match the
federal ones letter for letter.”); William J. Brennan, State Constitutions and the
Protection of Individual Rights, 90 Harv. L. Rev. 489, 491 (1977) (“State
constitutions, too, are a font of individual liberties, their protections often extending
beyond those required by the Supreme Court’s interpretation of federal law.”).
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U.S. Const. am. VIII (prohibiting “cruel and unusual” punishments); Anderson v.
State, 109 Nev. 1129, 1134, 865 P.2d 318, 321 (1993).4
Thus, even if Floyd does not prevail under the Federal Constitution, he does

so under the State Constitution.

4 See also Antonin Scalia & Bryan Garner, Reading Law: The Interpretation

of Legal Texts [hereinafter Scalia & Garner, Reading Lawl 116, 119 (2012
(describing Conjunctive/Disjunctive Canon and “The Basic Prohibition” With the
conjunctive list, the listed things are individually permitted but cumulatively

rohibited. With the disjunctive list, none of the listed things is allowed.”); zd. at 116
“Hence in the well-known constitutional phrase cruel and unusual punishments,
the and signals that cruelty or unusualness alone does not run afoul of the clause . .
..”) (italics in original); Br. of Amici Curiae Nev. Law Professors [hereinafter Nev.
Law Prof. Br.], at 38-41 (Oct. 3, 2019); ACLU Br. at 11-20.
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CLAIM TWO: Deprivation of Opportunity to Seek Clemency

Zane Floyd’s death sentence is invalid under state and federal constitutional
guarantees of due process, equal protection, a reliable sentence, and freedom from
cruel and/or unusual punishments because he has been deprived of an opportunity
to seek clemency before the Pardons Board. U.S. Const. amends V, VI, VIII, XIV;
Nev. Const. Art. I, § 1, 5, 6, 8; Art. 4, § 21; 5, § 13, 14; NRS 176.425.

SUPPORTING FACTS

Article 5, Section 14(2) of the Nevada Constitution allows the Board of
Pardons to commute Zane Floyd’s death sentence to a sentence of life without the
possibility of parole. For Floyd to be able to vindicate his right to seek commutation
of his sentence he must be afforded a meaningful opportunity to investigate and
present his case for clemency to the Pardons Board.

Floyd has been deprived of the opportunity to seek commutation of his death
sentence. Floyd submitted his materials to the State of Nevada Board of Pardons
(the Board) on May 27, 2021 to meet the deadline to be placed on the September 21,
2021 Board agenda. However, the State is seeking to execute Floyd in late July
before Floyd can appear and present his case before the Board. Thus, proceeding
with Floyd’s execution now before he has had an opportunity to be heard by the
Board violates his state and federal rights to due process of law.

“It is an unalterable fact that our judicial system, like the human beings who
administer it, is fallible.” Herrera v. Collins, 506 U.S. 390, 415 (1993). The United
States Supreme Court has held that “some minimal procedural safeguards apply to

clemency proceedings.” Ohio Adult Parole Auth. v. Woodard, 523 U.S. 272, 289
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(1998) (O’Connor, J., concurring). “Executive clemency [provides] the ‘fail safe’ in
our criminal justice system,” and is never more important than when the request for
clemency involves an impending execution.” Herrera, 506 U.S. at 415 (quoting K.
Moore, Pardons: Justice, Mercy, and the Public Interest 131 (1989)).

“[Tlhe fundamental requirement of due process is the opportunity to be heard
at a meaningful time and in a meaningful manner.” Mathews v. Eldridge, 424 U.S
319, 333 (1976) (internal quotation marks omitted). Mathews identifies three

factors courts should consider in evaluating the requirements of due process:

First, the private interest that will be affected by
the official action; second, the risk of an erroneous
deprivation of such interest through the procedures used,
and the probable value, if any, of additional or substitute
procedural safeguards; and finally, the Government's
interest, including the function involved and the fiscal
and administrative burdens that the additional or
substitute procedural requirement would entail.

1d. at 335.

The Supreme Court has recognized that “process is not an end in itself and
“its constitutional purpose is to protect a substantive interest to which the
individual has a legitimate claim of entitlement.” Olim v. Wakinekona, 461 U.S.
238, 250 (1983).

Floyd’s interest in seeking clemency is a compelling interest as it is a crucial
fail-safe mechanism to guard against arbitrary and capricious state action. The
deprivation of Floyd’s life through a state-sanctioned execution is irrevocable. And
he has not received even minimal procedural due process protections given that the
Pardons Board’s next quarterly meeting is not scheduled to occur next until

September 21, 2021.
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The denial of an opportunity to seek clemency also violates Floyd’s
constitutional right to equal protection under the laws. By scheduling Floyd’s
execution before he can appear before the Board, the state arbitrarily abridges the
process by which Floyd's petition for clemency may be pursued.

By scheduling Floyd's execution before he can appear before the Board, the
state deprives Floyd of the process historically afforded to death row prisoners to
pursue clemency. The Fourteenth Amendment's guarantee of equal protection is
violated where “discrimination reflects no policy, but simply arbitrary and
capricious action.” Baker v. Carr, 369 U.S. 186, 226 (1962). “The touchstone of due
process is protection of the individual against arbitrary action of government.” Wolff
v. McDonnell, 418 U.S. 539, 558 (1974). Procedural due process and substantive due
process are separate and independent mandates of the Fourteenth Amendment.
Brown v. Supreme Court of Nevada, 476 F. Supp. 86, 89 (D. Nev. 1979). Denial of
adequate process, applied unevenly, has been recognized as a cognizable claim
under the Fourteenth Amendment. See, e.g., Duncan v. State of LA., 391 U.S. 145,
148 (1968); Daniel v. State, 119 Nev. 498, 517, 78 P.3d 890, 903 (2003).

Floyd will be denied equal protection as he has not received the same process
that other death row prisoners have been afforded to pursue clemency. And he will
be deprived of due process should his execution occur before he has that
opportunity. The deprivation of an opportunity to seek clemency before the Board is

prejudicial per se. In the alternative, the State cannot demonstrate beyond a
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reasonable doubt that the deprivation of an opportunity to seek clemency is

harmless.
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CLAIM THREE: Current Law Operates to Prohibit Floyd’s Execution by Lethal
Injection at Ely State Prison

Zane Floyd’s death sentence is invalid under state law and the state and
federal constitutional guarantees of due process, equal protection, and freedom from
cruel and/or unusual punishment as current law in the State of Nevada precludes
the execution from occurring at the Ely State Prison. U.S. Const. amend. V, VIII,
XIV; Nev. Const. Art. I, §§ 6, 8(2), Art. IV, § 21; NRS 176.355(3).

SUPPORTING FACTS

Floyd cannot be executed by lethal injection at Ely State Prison (ESP), as
NRS 176.355(3) permits executions to only occur at Nevada State Prison (NSP).

The State has requested a hearing wherein it intends to obtain an execution
warrant from this Court. Initially, the warrant proffered by the State was compliant
with state law as it sought Floyd’s execution at NSP, which it referenced correctly
as the state prison. However, now the State just filed a pleading on May 10, 2021,
where it argues that it made an error and that the location of the execution should
have been ESP. While NRS 200.030 permits executions of death sentenced inmates,
NRS 176.355 prescribes the manner in which those executions must be carried out.
NRS 176.355(3) expressly provides that “[t|he execution must take place at the
state prison.” (Emphasis added). Although an execution chamber exists at ESP, the
state prison actually referenced in the statute is the now decommissioned Nevada
State Prison, in Carson City, Nevada. Accordingly, because the State intends to use

the death chamber at ESP as the execution location Floyd’s execution is precluded
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by current law and this Court must decline to sign the State’s order and warrant
requesting his execution at that location.

NRS 176.355 is Nevada’s execution statute. It prescribes the method and
manner by which lethal injection executions may be carried out within the state,
including execution locations. Under NRS 176.355(3), all executions “must take
place at the state prison.” See NRS 176.355(3) (emphasis added). This provision
clearly requires that any execution in Nevada occur at Nevada State Prison, located
in Carson City. In constructing NRS 176.355(3), the Legislature purposefully used
the definite article “the,” denoting its intent to limit executions to a singular
location, NSP. See Freytag v. Commissioner, 501 U.S. 868, 902 (1991) (Scalia, J.,
concurring) (use of the definite article in the Constitution’s conferral of appointment
authority on “the Courts of Law” obviously narrows the class of eligible ‘Courts of
Law’ to those courts of law envisioned by the Constitution”); Pineda v. Bank of
America, N.A., 241 P.3d 870, 875 (Cal. 2010) (“Use of the indefinite articles “a” or
“an” signals a general reference, while use of the definite article ‘the’ (or ‘these’ in
the instance of plural nouns) refers to a specific person, place, or thing.”).

Moreover, Nevada State Prison was the only “state prison” in existence at the
time of NRS 176.355’s enactment. ESP and High Desert State Prison were
constructed years later and as such could not have been intended to act as “the
state prison” referenced in NRS 176.355(3). Although Nevada State Prison is
currently decommissioned and other state prisons have been constructed, this fact

cannot override the original intent of the Legislature. See Antonin Scalia & Bryan
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A. Garner, Reading Law: The Interpretation of Legal Texts 135 (2012) (when a
known edifice is cited in a statute, the subsequent construction of an edifice that
also falls under the statute does not change the original meaning). Thus, this Court
must apply NRS 176.355(3) as it is plainly written and cannot amend the statute to
include additional state prisons, as this is a task left solely to the Legislature.

Allowing Floyd’s execution to occur at ESP, despite NRS 176.355’s explicit
restriction constitutes a violation of current Nevada law as well as the state and
federal constitutions. As a matter of due process, the statute creates a liberty
interest in Floyd’s favor that cannot be disregarded. Similarly, it violates equal
protection principles for Floyd to be treated dissimilarly to similarly situated
condemned inmates. Finally, an unlawful execution violates Floyd’s right to be free
from cruel and/or unusual punishments. As such, this Court must refuse to sign the
warrant for his execution that has been sought by the State and set an evidentiary
hearing to determine whether any valid execution could be conducted under current
law at NSP.

Permitting Floyd’s execution to occur in an unlawful manner is prejudicial

per se, and no further showing of prejudice is required.
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CLAIM FOUR: Floyd’s Execution Would Result in Cruel and Unusual Punishment

Zane Floyd’s death sentence is invalid under state and federal constitutional
guarantees of due process, equal protection, a reliable sentence, and freedom from
cruel and unusual punishments because the circumstances surrounding his
upcoming execution pose a substantial and unjustified risk of causing cruel pain
and suffering, which constitutes cruel and/or unusual punishment. U.S. Const.
amends V, VI, VIII, XIV; Nev. Const. Art. I, § 1, 5, 6, 8; Art. 4, § 21.

SUPPORTING FACTS

The circumstances surrounding Floyd’s upcoming execution constitute cruel
and/or unusual punishment in violation of the state and federal constitutions. The
last execution in the State of Nevada occurred in 2006, and it was conducted using a
lethal injection protocol consisting of sodium thiopental as the first drug in the
protocol. Sodium thiopental is a fast-acting barbiturate medication that was used to
induce anesthesia so the condemned inmate was insensate and thus unaware when
the lethal drugs were administered. Sodium thiopental was the standard drug used
in lethal injection protocols across the nation since lethal injection became a method
of execution in the 1970s. Sodium thiopental is currently unavailable for use in
executions.

NDOC does not have, and does not intend to use, an anesthetic agent that
reliably produces unawareness before the lethal drugs are administered. Instead,
NDOC will likely use a drug that is experimental precisely because it has not
previously been used in an execution and thus has not yet been placed on a list of

banned drugs that cannot be purchased in normal commerce by a prison pharmacy.
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The choice of a drug based upon what can be obtained through subterfuge rather
than on what can reliably induce anesthesia carries a substantial risk of causing
cruel pain and suffering.

Floyd’s execution is also unconstitutional because NDOC is not prepared to
conduct his execution in a manner that complies with constitutional requirements.
On May 6, 2021, NDOC Director Charles Daniels testified in federal court regarding
the department’s lack of preparedness to conduct an execution in the time frame
currently sought by the State. Daniels testified he was “still in the process of
looking at the various drugs to be used” in NDOC’s execution protocol. Ex. 4 at 40,
id. at 55 (Transcript of Evidentiary Hearing held on May 6, 2021). He repeatedly
stated the need to consult with the Chief Medical Officer (Ishan Azzam) and other
individuals regarding the execution protocol. /d. at 40, 43-44, 48, 76.5 He also
needed to ensure the drugs chosen were available to NDOC. Id. at 42. Daniels
testified NDOC’s pharmacist would order the drugs and do research for him about
them. Id. at 47-48.

Daniels acknowledged the need to “run through our protocols step-by-step
ensuring that we stay within the confines of what we've actually drafted.” Id. at 41.
He referenced the need to “identify any particular issues” that arose during test
runs. /d. Daniels did not know when the execution protocol would be finalized, but

he testified approximately 90 to 120 days were needed. /d. at 43-44.

5 Daniels later testified he had already met with Dr. Azzam, id. at 52, but
said he could not recall the date of the meeting. /d. at 53. Daniels stated that he
expected to meet again with Azzam when new drugs became available. /d. at 55-56.
That meeting has not currently been scheduled. /d.
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Director Daniels also acknowledged he would comply with a state court
warrant for Floyd’s execution, even if it is scheduled to occur in approximately four
weeks. Ex. 4 at 45-46, 49-51, 70, 72. Daniels testified his preference would be to “go
with the longer date” if given a choice. Id. at 74.

The State’s insistence in seeking an order for Floyd’s execution before NDOC
is prepared to conduct one carries a substantial risk of causing cruel pain and
suffering. Daniels’ testimony, taken at face value, shows NDOC is at the beginning
of its deliberative process because he still has not selected the drugs to be used in
the execution. If that is true, then important issues such as dosage amounts, drug
interactions, arrangements for purchase, preparation of the drugs, test runs on the
protocol, and identification of issues that need correction during test runs has not
yet occurred. Given the Director’s personal preference for more time and NDOC’s
agreement in federal court to a scheduling order setting forth a timeline of
approximately 90 days (from disclosure of the execution protocol through the
dispositive motions deadline), Floyd v. Daniels, Case No. 3:21-cv-00176-RB-CLB,
Rule 26(f) Conference Report at 3-4 (filed May 2, 2021), ECF No. 33 at 3-4, it follows
that the State cannot insist the execution warrant be effectuated before that time,
including the State’s new date of late July, 2021.

The State also cannot perform a constitutional execution at the Nevada State
Prison, which is the location where state law designates the execution must occur.
Floyd incorporates the allegations of Claim Three as if fully set forth herein. The

warrant submitted by the State designates that Floyd’s execution will be performed
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at NSP, but the Director testified on May 6, 2021, that the execution would be
performed at the ESP, as does the State’s latest filing. Ex. 4 at 56; Addendum to
State’s Motion for the Court to Issue Second Supplemental Order of Execution and
Second Supplemental Warrant of Execution at 3 (filed May 10, 2021). However, the
State argues, “Defendant cites to no statute that requires NDOC to issue
assurances of the manner and method or place of execution before this Court can
issue the Order of Execution.” Reply to Opposition to Motion for the Court to Issue
Second Supplemental Order of Execution and Second Supplemental Warrant of
Execution at 4 (filed May 5, 2021). What is clear is that NDOC is not capable of
conducting an execution at the closed and abandoned prison at NSP. Floyd
incorporates his allegations in Section II(C)(2, 3) of his Opposition to the State’s
motion to issue an order and warrant of execution as if fully set forth herein.
NDOC’s inability to perform a constitutional execution during the time frame
contemplated by the State’s order and warrant of execution invalidates Floyd’s
death sentence. Under state law, executions must be performed using lethal
injection and the execution must occur at the Nevada State Prison. The inability to
conduct a constitutional execution using those means at the required location
means the execution cannot go forward. Moreover, the signing of unenforceable
execution orders and the setting of multiple execution dates constitutes a mock
execution which violates the constitution by causing needless psychological injury to

Floyd. These constitutional violations are prejudicial per se.
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CLAIM FIVE: Errors in Penalty Verdict Form

Zane Floyd’s death sentence is invalid under state and federal constitutional
guarantees of due process, equal protection, a reliable sentence, and a fair and
impartial jury, because the verdict forms given to the jury for penalty deliberations
contained misleading language and an erroneous standard for consideration of the
life sentencing options. U.S. Const. amends V, VI, VIII, XIV; Nev. Const. Art. I, § 1,
5, 6, 8, Art. 4, § 21.
SUPPORTING FACTS

The general verdict forms and instructions used in Floyd’s case misled jurors
by incorrectly requiring mitigating circumstances to outweigh aggravating
circumstances in order to impose a life sentence. As explained below, life sentence
options were improperly removed from the jury’s consideration upon finding the
existence of the aggravating circumstances. By stating that the jury’s ability to
consider a life sentence was dependent upon the weighing of aggravating and
mitigating circumstances, the verdict forms and instructions also prevented the jury
from considering the life sentencing options. These errors were prejudicial as a jury
in Nevada 1is allowed to impose a life sentence under any circumstances, including
those where mitigation is equal to, or outweighed by, statutory aggravating
circumstances.

The court provided the jury with two forms for deliberation: a general verdict

form, to determine penalty, and a special verdict form, which included a list of
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aggravating factors.® The jury used both forms. The general verdict form included
the following section:
[H]laving found that the aggravating circumstance or circumstances outweigh
any mitigating circumstance or circumstances impose a sentence of,
A definite term of 100 years imprisonment,
with eligibility for parole beginning when a
minimum of 40 years has served,
Life in Nevada State Prison with the
possibility of parole, with eligibility for parole
beginning when a minimum of 40 years has

been served.

Life in Nevada State Prison without the
possibility of parole.

Death.

Ex. 5.

A substantial problem exists with the general verdict form, thus rendering
Floyd’s death sentence invalid. The verdict form lists all life sentencing options with
language stating that each of the sentences can only be imposed if “the aggravating
circumstances outweigh any mitigating circumstance.” /d. This is error, as only
death sentences require a finding “that there are no mitigating circumstances
sufficient to outweigh the aggravating circumstances.” NRS 175.554(3). When a
verdict form lists life sentencing options and requires jurors apply a death
sentencing standard in choosing one of those options, it is not only error, but plain

error which warrants reversal. Ex. 7 (Petrocelli v. State, No. 79069, 2021 WL

6 Exs. 5, 6.
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2073794 May 21, 2021)) (Order of Reversal and Remand) (reversing death sentence
after concluding that penalty verdict forms contained erroneous language requiring
the jury to weigh aggravating and mitigating circumstances for life sentencing
options).

Using this error-filled verdict form—which did not allow the jury to render a
verdict for a life sentence without first finding mitigation outweighed aggravating
circumstances, conflated death eligibility with death worthiness, and was written in
a way that was prejudicial per se to Floyd, and the State cannot demonstrate
beyond a reasonable doubt that the error is harmless. Floyd therefore is entitled to
a new penalty hearing.

111
/11

111
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RELIEF REQUESTED

For the foregoing reasons, Zane Floyd respectfully requests that this Court:

1. Grant his petition as to Claim One and permanently set aside his
death sentence and set the case for a non-capital sentencing hearing. In the
alternative, Mr. Floyd requests an evidentiary hearing to demonstrate his reduced
culpability warrants a categorical exclusion from the death penalty, followed by the
permanent setting aside of his death sentence and the scheduling of a non-capital
sentencing hearing:

2. Grant his petition as to Claim Two and decline to sign an execution
warrant proffered by the State until Mr. Floyd has had an opportunity to seek
clemency before the Pardons Board. In the alternative, grant a stay of Mr. Floyd’s
execution warrant until he has had an opportunity to seek clemency before the
Pardons Board. In the alternative, set aside Mr. Floyd’s death sentence.

3. Grant his petition as to Claim Three and decline to sign an execution
warrant proffered by the State for Mr. Floyd’s execution at Ely State Prison. In the
alternative, grant Mr. Floyd’s motion to strike the motion for execution warrant
sought for Mr. Floyd’s execution at ESP.

4. Grant his petition as to Claim Four and decline to sign an execution
warrant proffered by the State until Mr. Floyd’s execution can be constitutionally
carried out.

5. Grant his petition as to Claim Five and set aside his death sentence

and set the case for a new penalty hearing.
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DATED this 3rd day of June, 2021.
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Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ David Anthony

DAVID ANTHONY
Assistant Federal Public Defender

/s/ Brad D. Levenson

BRAD D. LEVENSON
Assistant Federal Public Defender

/s/ Jocelyn S. Murphy

JOCELYN S. MURPHY
Assistant Federal Public Defender
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VERIFICATION
Under penalty of perjury, the undersigned declares that he is counsel for the
petitioner named in the foregoing petition and knows the contents thereof; that the
pleading is true of his own knowledge except as to those matters stated on
information and belief and as to such matters he believes them to be true.

Petitioner personally authorized undersigned counsel to commence this action.

DATED this 3rd day of June, 2021.

/s/ Brad D. Levenson
BRAD D. LEVENSON
Assistant Federal Public Defender
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CERTIFICATE OF SERVICE

In accordance with EDCR 8.04(c), the undersigned hereby certifies that on
this 3rd day of June 2021, a true and correct copy of the foregoing SECOND
AMENDED PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION),
was filed electronically with the Eighth Judicial District Court. Service of the

foregoing document shall be made via electronic service to:

Alexander Chen
Chief Deputy District Attorney

motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

/s/ Sara Jelinek
An Employee of the Federal Public Defenders
Office, District of Nevada
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EXHS

RENE L. VALLADARES

Federal Public Defender

Nevada Bar No. 11479

DAVID ANTHONY

Assistant Federal Public Defender
Nevada Bar No. 7978
David_Anthony@fd.org

BRAD D. LEVENSON

Assistant Federal Public Defender
Nevada Bar No. 13804C
Brad_Levenson@fd.org

411 E. Bonneville, Ste. 250

Las Vegas, Nevada 89101

(702) 388-65717

(702) 388-5819 (Fax)

Attorneys for Zane Michael Floyd

DISTRICT COURT
CLARK COUNTY, NEVADA

Electronically Filed
6/3/2021 10:19 AM
Steven D. Grierson

CLER@ OF THE COUE :
L)

ZANE MICHAEL FLOYD, Case No. A-21-832952-W
Petitioner, Dept. No. 17
v EXHIBITS IN SUPPORT OF SECOND
) AMENDED PETITION FOR
WRIT OF HABEAS CORPUS
WILLIAM GITTERE, Warden, Ely State (POST-CONVICTION)
Prison; AARON FORD:; Attorney General,
State of Nevada, (DEATH PENALTY CASE)
Respondents. EXECUTION SOUGHT BY THE
STATE FOR THE WEEK OF JULY 26,
2021
Exhibit Document
1 Declaration of Dr. Natalie Novick Brown, dated Oct. 17, 2006
2 Declaration of Dr. Natalie Novick Brown, dated Feb. 24, 2021
3 Declaration of Herbert Duzant, dated Apr. 9, 2021

Case Number: A-21-832952-W
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Exhibit

4

Document

Floyd v. Charles Daniels, et al, Case No. 3:32-cv-00176-RFB-CLB,
United States District Court of Nevada, Transcript of Evidentiary
Hearing held on May 6, 2021 (Testimony of Charles Daniels)

State v. Floyd, Case No. C159897, District Court of Clark County,
Nevada, Verdict Forms II-V, filed July 21, 2000

State v. Floyd, Case No. C159897, District Court of Clark County,
Nevada, Special Verdict Forms II-V, filed July 21, 2000

Petrocelli v. State, Case No. 79069, Supreme Court of the State of
Nevada, Order of Reversal and Remand, filed May 21, 2021.

DATED this 3rd day of June, 2021.

Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ David Anthony
DAVID ANTHONY
Assistant Federal Public Defender

/s/ Brad D. Levenson
BRAD D. LEVENSON
Assistant Federal Public Defender
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CERTIFICATE OF SERVICE
In accordance with EDCR 8.04 (c), the undersigned hereby certifies that on
this 3rd day of June, 2021, a true and correct copy of the foregoing EXHIBITS IN
SUPPORT OF SECOND AMENDED PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION), was filed electronically with the Eighth Judicial
District Court. Service of the foregoing document shall be made via electronic

service to:

Alexander Chen
Chief Deputy District Attorney

motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

/s/ Sara Jelinek
An Employee of the Federal Public Defenders
Office, District of Nevada
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DECLARATION OF NATALIE NOVICK BROWN, Ph.D.

I, Natalie Novick Brown, know and believe:

1. 1 practice as a psychologist and am licensed in Washington State and Florida. I also am a
certified Evaluator for the Department of Corrections and Division of Developmental Disabilities in
Washington State.

2. I specialize in the evaluation and treatment of individuals with fetal alcohol impairment. My
training in this field began in 1994 when I accepted a postdoctoral fellowship with Dr. Ann
Streissguth at the University of Washington. Dr. Streissguth is a pioneer researcher in Fetal Alcohol
Syndrome (FAS) and Fetal Alcohol Effects (FAE), which are now referred to as “Fetal Alcohol
Spectrum Disorders,” or FASD. Up unti] her retirement earlier this year, Dr. Streissguth was the
director of the Unjversity’s Fetal Alcohol and Drug Unit as well as a prolific research scientist and
highly respected international expert in the FASD field. After completing a year of training and
research in 1995, I began evaluating and treating youth and adults with FASD or suspected FASD. |
estimate that since 1995, 1 have evaluated and treated approximately 300 children and adults affected
by prenatal alcohol exposure. In addition, I currently hold a faculty position at the University of
Washington as Clinical Assistant Professor in the Fetal Alcohol and Drug Unit, Department of
Psychiatry and Behavioral Medicine. In this position, I consult with staff at the Fetal Alcohol and
Drug Unit and screen for fetal alcohol impairment in adults and juveniles referred by the Drug and
Mental Health Courts in King County (Seattle), Washington. I also evaluate and diagnose individuals
referred by the Division of Developmental Disabilities who may have fetal alcohol impairment. I
curtently provide individual therapy to a caseload of fetal alcohol impaired youth in an effort to
prevent adverse life outcomes and to a caseload of adults with FASD, many of whom are sex
offenders in Washington State’s Community Protection Program. Over the Jast 12 years, I have
published articles and lectured on the behavioral and developmental effects of prenatal alcohol
exposure. In the course of this work, I have attended diagnostic trainings and reviewed many
medical evaluations involving FASD diagnoses and am quite familiar with the diagnostic criteria and
process of evaluation. Thus, I have developed expertise in FASD through a combination of study,
practice, and research.

3. I was retained by the Las Vegas Federa] Public Defender, Capital Habeas Upit, to examine
records related to Zane Floyd's case. 1was asked specifically to determine if he met criteria for an
FASD diagnosis, address how the condition might impact a child’s functioning in general, and
explain how this disorder likely affected Zane Floyd’s functioning both as a child and as an adult.

4, I reviewed trial testimony from Tracie Carter, Robert Jay Hall, Zach Emenegger, Dr.
Mortillaro, Dr. Dougberty, Dr. Roitman, Jorge L. Abreu, and Minoru Aoki. I also reviewed
Voluntary Statements from Zane Floyd and Paulina Atomah and the trial allocution of Zane Floyd.

Declaration: Natalie Novick Brown
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5. I reviewed summaries of medical interventions involving Valerie Floyd’s consumption of
alcohol and her drug-related activities. | reviewed Zane Floyd’s school records from Princess Ann
Elementary, Virginia Beach, Virginia; Boulder Bluff Elementary School, Goose Creek, South
Carolina; Marrington Elementary, Charleston, South Carolina; Ellicott Elementary, Ellicott School
District, Calhan, Colorado; McClelland Center for Child Study, Pueblo, Colorado; Haaff School,
Pueblo, Colorado; various schools in the Clark County School District, Las Vegas, Nevada; Faith
Lutheran High School, Las Vegas, Nevada; and records from the Community College of Southermn
Nevada. I reviewed military records from Zane Floyd’s time in the Marines.

6. 1 reviewed evaluations conducted in 2000 along with the raw data from Frank E. Paul, Ph.D.;
David L. Schmidt, Ph.D.; and Edward J. Dougherty, Ed.D. I reviewed an evaluation and raw data
from tests conducted in 1989 by Mana J.P. Cardle, Ph.D. I reviewed reports published in 1999 and
2000 by Dr. Jacob Q. Camp, M.D. I reviewed the 2000 report by Dr. Thomas F. Kinsora, Ph.D., who
critiqued Dr. Schmidt’s and Dr. Cardle’s reports. I reviewed Dr. Jonathan Mack’s 2006 findings of
organic brain damage during his examination of Zane Floyd. ] also reviewed schoolwork and over 50
photographs of Zane Floyd as an infant and young child.

7. FASD is a permanent birth defect caused by maternal consumption of alcohol during
pregnancy. Alcohol is a teratogen that inhibits and disrupts fetal development by causing structural
and functional damage to developing organs and systems, including the brain and central nervous
system. The damage starts at the cellular level, where ethanol may induce excessive cell death and
disrupt cell responses to molecules that regulate neuron proliferation, migration, and differentiation.
Because alcohol causes widespread damage throughout the fetus, there is a broad array of physical
anomalies and neurobehavioral defects. Hence, the condition is often referred to as a “syndrome.”
The most serious and pervasive damage occurs in the central nervous system (CNS). Brain imaging
studies over the last decade have shown that prenata] alcohol exposure causes significant
malformmation in structures within the brain (e.g., corpus collosum, basal ganglia, cerebellum) that are
necessary for normal development and functioning (e.g., Bookstein et al., 2001, 2002a, 2002b).

8. Fetal Alcohol Syndrome was first recognized and discussed in a public paper by researchers
at the University of Washington in 1973 (Jones & Smith, 1973). In addition to a determination of
matemal alcohol consumption, these researchers identified three diagnostic features associated with
the syndrome: 1) pre- and/or postnatal growth deficiency, 2) a characteristic set of facial anomalies
(referred to as “facial dysmorphology™), and 3) CNS damage/dysfunction. Several years later, a study
of alcohol related damage in the central nervous system suggested that structural brain damage might
be the basis for many of the neurodevelopmental abnormalities classified under the broader heading
of “CNS dysfunction” (Clarren & Smith, 1978).

9. By 1978, after more than 250 published case reports, it was clear that FAS was only one of
several identifiable disorders associated with maternal alcohol abuse. Hence, the term Fetal Alcohol
Effects, or FAE, was developed to classify additional manifestations (Clarren & Smith, 1978).
While individuals with FAE did not display all three of the primary facial abnoxmalities associated

Declaration: Natalie Novick Brown
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with FAS (i.e., short palpebral fissures, flat philtrum, and thin upper lip), research consistently
showed that compared to individuals diagnosed with FAS, those with FAE could suffer from as
many ot more of the peurodevelopmental deficits (Streissguth & O’Malley, 2000). Thus, even
without facial evidence of FAS, the brain damage and resulting cognitive-behavioral problems can
be as severe in individuals with FAE as in those with FAS. ‘

10.  Diagnostic labels applied to fetal alcohol impairment have changed over time to reflect
increasing diagnostic precision, For example, in 1996, there was refinement in the diagnosis by the
Institute of Medicine (IOM) to include five categories of diagnosis: Type 1: FAS With Confirmed
Maternal Alcohol Exposure; Type 2: FAS Without Confirmed Maternal Alcohol Exposure; Type 3:
Partia]l FAS With Confirmed Maternal Alcohol Exposure; Type 4: Alcohol-related Birth Defects;
and Type 5: Alcohol-Related Neurodevelopmental Disorder. FAS Type 1 is the “classic” FAS
diagnosis and includes all four of the features typically associated with the syndrome: a) confirmed
maternal alcohol exposure, b) characteristic facial abnormalities or dysmorphology, ¢) pre- and/or
postnatal growth retardation, and d) evidence of central nervous system neurodevelopmental
abnormalities. FAS Type 2 has all of these features except confirmed matemal alcohol exposure.
FAS Type 3 is differentiated from FAS Type 1 by virtue of the fact that only some of the facial
abnormalities are present, and in addition to confirmed prenatal alcohol exposure, the individual
manifests growth retardation, evidence of CNS neurodevelopmental abnormalities, and a complex
pattern of behavioral or cognitive abnormalities that are inconsistent with developmental level and
cannot be explained by familial background or environment alone (e.g., leaming difficulties, deficits
in school performance, poor impulse control, problems in social perception, language deficits, poor
capacity for abstraction, specific deficits in mathematical skills, and problems in memory, attention,
or judgment). FAS Type 4 (Alcohol-Related Birth Defects, or ARBD) requires confirmed maternal
alcohol exposure and one or more congenital defects including malformations and dysplasias of the
heart, bone, kidney, vision, or hearing systems. FAS Type 5 requires confirmed maternal alcobol
exposure, CNS neurodevelopmental abnormalities, and/or a complex pattern of behavioral or
cognitive deficits.

11.  The facial dysmorphology associated with FASD is seen in only a minority of cases and, = -
typically, only in young children before they enter puberty. Malformation of the face reflects alcohol
consumption during the first trimester of pregnancy when facial features are being formed. However,

the brain and central nervous system are being formed throughout the full nine months of pregnancy.
Thus, alcohol consumption at any point during gestation can cause brain damage.

12, FASDis diagnosed on Axis 3 by dysmorphologists, pediatricians, other medical doctors, and
psychologists — sometimes individually and sometimes as part of a multidisciplinary team. While
there is now increased specificity by researchers and governmental agencies regarding the various
manifestations of FASD, the same cannot be said for diagnosticians. Consequently, FASD diagnoses
may be referred to as Fetal Alcohol Syndrome, Fetal Alcohol Effects, Partial FAS (PFAS), Alcohol-
Related Neurodevelopmental Disorder (ARND), Alcohol-Related Birth Defects (ARBD), Static
Encephalopathy, or by the umbrella term, Fetal Alcohol Spectrum Disorder (FASD). Although

Declaration: Natalje Novick Brown
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Streissguth and O’Malley (2000) recently proposed psychiatric nomenclature to broadly categorize
all manifestations of fetal alcohol impairment under the nomenclature “fetal alcohol spectrum
disorders,” or FASD, and include the diagnosis as a mental health disorder in the Diagnostic and
Statistical Manual of Mental Disorders (DSM-IV), this change has not yet been made.

13.  While the labels have become more precise and perhaps more confusing, the original
diagnostic criteria for FASD established in 1973 have changed very little over time, even after being
reconsidered by other groups such as the Fetal Alcohol Study Group of the Research Society on
Alcobolism (1980s), the Institute of Medicine (1990s), and the Center for Disease Control (2000).
Thus, by the time of Zane Floyd’s trial in 2000, which was five years after I completed my FASD
postdoctoral fellowship, the syndrome was definitely not a new or novel concept to ruedicine or
psychology.

14.  Research has shown that prenatal alcohol exposure causes structural brain damage that affects
functioning in the frontal lobe of the brain, particularly the prefrontal cortex, an area that is especially
sensitive to the teratogenic effects of ethanol (e.g., Bookstein et al., 2002). Brain imaging research
has found that prenatal alcohol exposure seems to target the corpus collosum in particular and is
associated with a pattern of deficits in executive functioning in individuals diagnosed with FAS/FAE
(Bookstein et al., 2001). Executive functions, which control impulses and channel them into pro-
social rather than antisocial behavior, involve cognitive skills such as perception, social awareness,
organization, planning, intermal ordering, working memory, self-monitoring, inhibition, motor
control, regulation of emotion, and motivation, Appropriate socialization depends on intact basic
cognitive functioning (Connor et al., 2000). When executive functions are compromised by prenatal
alcohol exposure or other sources of brain damage, an individual will:
« _have difficulty perceiving, prioritizing, and storing information,
e have difficulty processing and retrieving that information,
o beunable to generalize and apply consequences from past actions to potential future
actions,
s lack motivation and initiative,
» need external motivators such as frequent cues or guidance from others,
o be unable to perceive the effect of his/her actions on others or the social
inappropriateness of those actions,
» display exaggerated emotions,
e be unable to control behaviors that stem from emotion-evoked urges, and,
consequently, '
e engage in a wide range of socially (and often legally) inappropriate behaviors.

15.  Based upon my knowledge of FASD and its cognitive-behavioral manifestations and review
of the case documents listed above, it is my opinion that Zane Floyd meets criteria for a specific
FASD diagnosis of FAS Type 3. According to IOM diagnostic criteria, Type 3 (or Partial FAS With
Confirmed Matemal Alcohol Exposure) requires some components of the FAS facial pattern, growth

Declarat;on: Natalie Novick Brown
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retardation, CNS neurodevelopmental abnormalities (e.g., neurological hard or soft signs such as
impaired fine motor skills, poor tandem gait, and/or poor eye-hand coordination), and a pattem of
behavioral and/ot cognitive abnormalities inconsistent with developmental level and unexplained by
genetic background or environmental conditions, These abnormalities include learning difficulties,
deficits in school performance, poor impulse control, problems in social perception, language
deficits, poor capacity for abstraction, specific deficits in mathematical skills, and problems in
memory, attention, or judgment. The diagnosis of FAS Type 3 primarily relies upon data prior to
Zane Floyd’s adolescence and is fully consistent with diagnoses provided by Dr. Mack, whose
neuropsychological testing of Zane Floyd this year revealed the type of organic brain damage that is
generally seen in individuals diagnosed with confirmed FASD. (Mack 10/13/06) It should be noted
that a diagnosis of FAS Type 3 does not rule out additional mental health disorders, such as
Attention-Deficit/Hyperactivity Disorder (which has been diagnosed by multiple providers over the
course of Mr. Floyd's life), or diagnoses that were beyond the scope of the current analysis (e.g.,
Posttraumatic Stress Disorder, Dissociative Disorder, substance abuse disorders, personality
disorders).

16.  Prenatal alcohol exposure 15 confirmed by the testimony of Mr. Floyd’s birth mother at his
trial about bher drinking pattern during her pregnancy. Growth deficiency is confirmed by birth
records. Facial dysmorphology is confirmed through examination of early childhood photographs.
A pattemn of peurodevelopmental disorders is confirmed by a variety of sources including medical
records, school records, childhood evaluations, and family reports. FAS Type 3 is a diagnosis that
accounts for all of Mr. Floyd’s neurodevelopmental and cognitive-behavioral problems and his
behavioral history, not only during his childbood but also up to the present time.

17.  Neurodevelopmental disorders are the overt behavioral manifestation of underlying brain
damage, particularly (but not exclusively) in the frontal and prefrontal cortex of the brain where
executive functioning is controlled. “Executive functions" is an umbrella term for the primary
abilities that enable a person to develop new patterns of behavior and cognition and to introspect
upon them. Executive functions are critically important in unfamiliar situations where one doesn't
know from experience or training what to do or in situations where established ways of behaving are
no longer useful or appropriate. Thus, the term refers to a whole range of adaptive abilities such as
creative and abstract thought, introspection, planning, multi-tasking, impulse control, socialization,
and many processes related to the control of memory. In other words, executive functions involve all
of the skills that enable individuals to analyze what it is they want, determine how they might get it,
decide whether their plan is appropriate, and then carry out their intentions, sometimes changing
their approach if they realize it is unproductive or yielding unwanted results. It is also widely
accepted that executive functions play a critical part in complex social behaviors such as
understanding how our actions impact others. Because it is generally thought that the frontal lobes of
the brain play a critical role in all of these functions, it is not uncommon to hear people refer
(imprecisely) to executive functions as "frontal lobe functions.” Intact executive functioning is a
prerequisite for appropriate pro-social behavior. While those with intact executive functioning can
make choices about their behavior and consider consequences before acting, those with deficient
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exccutive skills have no choice. They are able to function only to the leve] that their impairments
permit (Connor et al., 2000),

18.  Executive function deficits are observed clinically as neurodevelopmental disorders. In
infancy, neurodevelopmental deficits are often first noticed in infants who show early evidence of
self-regulation problems (e.g., difficulties in self-soothing or excessive non-reactivity to stimuli),
over-sensitivity to environmental stimuli, and difficulty in reciprocal social interaction. An example
of the latter is an infant who resists the nurturing touches of a carcgiver. Examples of
neurodevelopmental disorders in early childhood (i.e., toddlers) include delayed development in
motor skills (e.g., delays in sitting, standing, crawling, walking, leaming to drink from a cup), in
verbal skills, in social skills (i.e., learning how to respond reciprocal in intexrpersonal interactions
within the family), in emotional skills (i.e., emotional self-modulation), and in self-regulation of
behavioral pace (e.g., hyperactivity versus apathetic passivity). In the elementary school years,
neurodevelopmental disorders may manifest in communication disorders, attention deficits, Jearning
disorders, poor impulse control (i.c., behavioral problems), problems in social perception,
interpersonal communication deficits, and problems in working memory. In later childhood, or the
middle school years, neurodevelopmental disorders may manifest in abstraction deficits (particularly
in mathematics as coursework becomes more complex and less dependent upon rote memorization),
impulse control and judgment (e.g., pro-social versus antisocial behavior), and socialization deficits.
It is often in the adolescent years that that social skills deficits become obvious to professionals
outside the school environment. For example, youth who have not developed the ability to make and
keep friends begin gravitating to antisocial youth who accept them into their circle on the basis of
willingness to engage in antisocial conduct similar to their own. As in Mr. Floyd’s case, this is
typically the time when alcohol consumption and drug use begin, and rule-breaking behavior
escalates to law-breaking behavior. Once an impaired individual enters puberty, which may be
delayed a few years compared to age-peers, neurodevelopmental deficits significantly impact the way
FASD-affected youth handle their developing sexuality. Maintaining appropriate sexual boundaries
is a complex behavior requiring multiple executive skills, including awareness (e.g., perception and
understanding of environmental cues), memory (e.g., retention of knowledge about proper social
behavior), self-perception (e.g., ability to perceive whether one’s behavior is consistent with social
boundaries), other-perception (e.g., ability to detect and appreciate how one’s behavior is affecting
others), and self-regulation (e.g., ability to stop one’s behavior if it goes beyond social boundaries).
Most unimpaired children learn social and sexual boundaries by assimilating information gradually
from parents, television, movies, social interaction with peers, and other environmental sources.
However, if the ability to distinguish between appropriate and inappropriate environmental cues and
integrate them into one’s behavioral repertoire is compromised by neurodevelopmental deficits in
multiple areas, the process can go awry. Consequently, sexual boundary violations — both minor and
major -- are frequently seen in individuals with executive function deficits. Zane Floyd’s history
indicates he is no exception.

19.  Prenatal Alcohol Exposure: Birth mother Valerie Floyd confirms prenatal alcohiol exposure.
During Zane Floyd’s trial, Valerie Floyd testified that at the time she became pregnant with her son,
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she was a “hippie” who abused alcohol and used illegal street drugs. (Trial 7/18/00pm, p. 154) She
testified that her first son died of SIDS, or Sudden Infant Death Syndrome, after she and her husband
placed lim in the back of their van while they watched a baseball game. The infant’s death was
reportedly devastating for her, and she began drinking alcohol heavily to cope. She further testified
that she became pregnant with her son Zane during this period of heavy drinking. (Trial 7/18/00pm,
p- 152-5) She testified that she drank throughout her pregnancy with Mr. Floyd. (Txial 7/18/00pm, p.
152, 157) Social worker Jorge Abreu, who conducted a psychosocial evaluation of Mr. Floyd,
testified at trial that Valerie Floyd told him her substance abuse began as a teenager and “continued
through both pregnancies” (Trial 7/17/00pm, p. 40) and that she was drinking alcohol and using
drugs including LSD and cocaine “throughout the pregnancy in both cases” (i.e., in her first
pregnancy as well as her pregnancy with Zane Floyd). (Trial 7/17/00pm, p. 41) Mr. Abreu further
testified that Valerie Floyd told him ber first child died of Sudden Infant Death Syndrome. (Trial
7/17/00pm, p. 45) It should be noted that death from SIDS is associated with prenatal alcohol
exposure.

20. Growth Deficiency: Birth records confirm growth deficiency for Zane Floyd. Growth
deficiency is defined as confirmed height or weight below the 10® percentile. A birth certificate
issued by Elizabeth Knutson Memorial Hospital in Estes Park, Colorado (Birth Certificate, 9/20/75),
indicates that Zane Floyd was bom September 20, 1975. He was considered six weeks premature
(Alfonso 7/12/00, p. 10; DS9419), which placed his birth at the 34™ week of gestation. The 40™ week
of gestation is typically regarded as the “due date.” Zane Floyd weighed 4.875 pounds at birth (4
pounds, 14 ounces or 2.2 kg) and was 16.75 inches long (42.5 cm). (Birth Certificate, 9/20/75) His
weight was just below the 50® percentile and below the 10" percentile for height (Fenton, 2003). The
length measurement meets criteria for FASD growth deficiency.

21.  Facial Dysmorphology: Facial dysmorphology is partially confirmed with photographic
evidence. Photographs of Zane Floyd when he was an infant and small child display some of the
typical facial anomalies associated with FASD. Characteristic features evident in these photos are:
small palpebral fissures, ptosis, slight epicantbal folds, elongated upper lip, thin vermillion on upper
lip, sunken nasal bridge, short upturned nose, and clown eyebrows.

22.  Neurodevelopmental Disorders: Multiple neurodevelopmental disorders are confirmed in
Zane Floyd’s history by multiple sources of evidence. The data in this assessment not only indicate
neurodevelopmental disorders consistent with the type of primary disabilities typically seen in
individuals diagnosed with FASD but also pervasive adverse life outcomes because his primary
disabilities were not diagnosed and treated. According to research in the 1990s, disabilities stemming
from FASD are categorized as either “primary” or “secondary” depending upon whether they are a
direct manifestation of central nervous system malfunction (i.¢., primary disabilities) or whether they
are mediated by environmental influences (i.e., secondary disabilities). “Primary disabilities” are
defined as functional deficits that stem directly from the structural brain damage and CNS
dysfunction caused by prenatal ethanol exposure (e.g., Streissguth et al,, 1996). Individuals with
FASD are typically born with some or many of these primary disabilities, which may include deficits
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in general intelligence (in approximately one-third of affected individuals), leaming, attention and
activity level (e.g., hyperactivity), communication, socialization, planning and problem solving, and
difficulties with adaptive functioning. “Secondary disabilities” are functional deficits that an
individual acquires over time that presumably could have been ameliorated if there had been early
diagnosis and intervention. Envirorumental factors exert positive or negative influence on the
expression of secondary disabilities but have nothing to do with primary disabilities. However, with
effective treatment of primary disabilities, secondary disabilities can be prevented or at least reduced
(Streissguth, 1997). Without accurate diagnosis and treatment, secondary disabilities manifest in
adolescence and adulthood as extreme problems in psychosocial functioning that lead to adverse life
outcomes. Secondary disabilities include mental health problems, disrupted school experience,
trouble with the law, confinement, inappropriate sexual behavior, alcohol and drug problems,
dependent living, and problems with employment. It was surprising to researchers in the 1990s that a
large number of individuals with fetal alcohol impairment displayed secondary disabilities
(Streissguth et al,, 1996; Streissguth & O’Malley, 2000). For example, 60% had been arrested,
charged, and/or convicted of a crime; 50% had been in a confinement setting (i.e., psychiatric
hospital, jail, prison, residential substance abuse treatment); and 30% had alcohol or drug abuse
problems.

23. . Early childhood evidence of neurodevelopmental disorders in Zane Floyd was described by
his mother during her testimony at trial. For example, she testified that her son Zane developed
slowly as an infant and could not draw circles in schoo} (i.e., motor skill deficits). (Trial 7/18/00pm,
p. 159-60) When Mr. Floyd was 13, a psychological evaluation dated April 30, 1989, reported
neurological disturbance (i.e., “a slight motor tremor”) and noted that he was significantly delayed in
achieving all of his early childhood developmental milestones. (Cardle 4/30/89, p. 1) The evaluation
also noted a report by both parents of multiple problems: short attention span, easily frustrated,
immature, defensive, noncompliant, overly sensitive, physical aggression with other children, and
lying. (Cardle 4/30/89, p. 1) Social worker Abreu testified that Mr. Floyd did not begin talking unti
he was three or four years old (i.e., speech delay), that he shook a lot and his body trembled (i.e.,
neurological problems), and that he had difficulties with fine motor movement. (Trial 7/17/00pm, p.
50) Mr. Abreu testified that Mr. Floyd was ¢lumsy and would fall often (i.e., gross motor skill
deficits). Birth father Michael Floyd testified that his son had problems with hand dominance after
beginning school. (Trial 7/18/00am, p. 114) Michael Floyd also testified that his son had difficuities
with coordination and motor skills as his hands would shake. (Trial 7/18/00pm, p. 114) Mr. Floyd’s
Kindergarten teacher from Princess Anne Elementary School noted he had problems with motor skill
coordination in her class. (Princess Ann records) While in kindergarten in Boulder Bluff, his teachers
were concerned about his physical coordination and development and noted that he needed to work
on fine muscle control in his hands. (Boulder Bluff records)

24.  Evidence of neurodevelopmental disotrders observed when Mr. Floyd was in elementary
school came from several sources as well. His mother reported that be had difficulty focusing and
completing tasks. (Alfonso 7/12/00, p. 6; DS9967) Kindergarten reports from Boulder Bluff
Elementary School indicated multiple deficits in fine motor skills. (Boulder Bluff records) Mr.
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Floyd’s teacher noted: “We have been very concerned about Zane’s physical coordination and
development. It is not what it should be by this time.” (Boulder Bluff records) A Kindergarten
progress report from the Virginia Beach Public School District noted: “Zane is capable of much
more self-control than he demonstrates in class.” (Virginia Beach records) A 1% grade progress
report from Marrington Elementary School in Charleston, South Carolina, noted: “Zane needs to pay -
attention and follow directions. He can do much better.” (Marrington records) The attached report
card noted that he had problems controlling his talking, listening attentively, and following
directions. (Marrington records) A 2™ grade progress report from Ellicott Elementary School in
Calhan, Colorado, noted a deficiency in expressing ideas clearly. (Ellicott records) School reports
from 2™ grade confirm a “very poor” attention span, “poor” fine motor skills, and social/emotional
delays (“immaturity, very easily upset and frustrated”). (Ellicott records) In 3" grade, achievement
testing found he was below average in language mechanics. (California Achievement Tests,
McClelland Center for Child Study) An Academic Progress review for grades 1-5 indicated self-
control problems with respect to classroom behavior. (McClelland Center for Child Study records)
A note within this progress report pertaining to 4* grade indicated he had a “short attention span”
and needed “regular reminding” about his behavior. (McClelland Center for Child Study records)
Throughout his school experience, Mr. Floyd was eriticized by his teachers for having poor self-
contro] and being inattentive in class despite being diagnosed with Attention-DeficitHyperactivity
Disotder (ADHD) on severa! occasions during his school experience. (Paul 5/7/00, p. 8) Mr. Floyd
was medicated with Ritalin in the 2" grade in an attempt to address his ADHD, but the medication
was discontinued in 5™ grade and then started again in 7" grade “due to exacerbation in problem
behaviors.” (Cardle 4/30/89, p. 1)

25.  Dr. Roitman, a child psychiatrist who saw Mr. Floyd when he was 13, testified that
neurologist Dr. Kehne was treating him for ADHD at the time. (Trial 7/18/00am, p. 6) Dr. Roitman
noted that besides ADHD, there were additional issues that required more extensive analysis (Trial
7/18/00am, p. 7), such as an “information processing learning disability” and the potential for a
“permanent emotional problem.” (Trial 7/18/00am, p. 11)

26.  Recent test results of Mr. Floyd as an adult are consistent with neurodevelopmental problems
observed during childhood by parents, teachers, and Drs. Roitman and Cardle. For example, Dr.
Dougherty testified that his psychological testing of Mr. Floyd at age 24 “confirmed the prior
diagnosis of Attention-Deficit/Hyperactivity Disorder.” (Trial 7/18/00pm, p. 13) It should be noted
that attention and hyperactivity disorders as well as learning disorders are frequently encountered
comorbid diagnoses in individuals diagnosed with FASD (e.g., Streissguth & Kanter, 1997, DSM-
IV-TR). Dr. Mack recently observed behaviors during his neuropsychological testing that were
consistent with neurodevelopmental dysfunction, such as a mild resting tremor, poor emotional
regulation, poor pencil grasp (which he described as a “soft sign” of neurodevelopmental
dysfunction), and a tendency to cover test pages with his hand to reduce stimulus complexity (likely
a coping behavior for attention deficits). Particularly relevant with respect to Mr. Floyd’s
uncontrolled aggression during his crimes, Dr. Mack observed “flashes of severe anger” and extreme
impulsivity that Mr. Floyd had difficulty controlling even in the highly structured testing
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environment. (Mack 10/13/06, Behavioral Observation section).

27.  Cognitive deficits and learning problems are other primary disabilities associated with FASD.

While FASD is a leading cause of mental retardation in the United States, only 25 percent of
individuals affected by prenatal alcohol exposure are mentally retarded. In fact, some individuals
diagnosed with FASD have IQs in the above average range. Moreover, individuals with FASD may
perform in the average range on IQ tests but show significant discrepancies between Verbal and
Performance skills, reflecting learning disorders and underlying brain damage. They also may
achieve good school performance in the lower grades but show increasing problems or inconsistent
performance as subjects become more complex in higher grades. Mathematics seems to be a
particular problem because it requires good working memory skills (i.e., the ability to hold complex
information in mind and manipulate it) and increasing abstraction skills as math subjects become
more complex. Zane Floyd repeated the second grade (Dougherty 7/13/00, p. 9; DS1086) and began
failing subjects in 3" grade, receiving “Fs” in Arithmetic, Reading, Language, and Social Studies.
(Goose Creek records) In 4™ grade, his teacher noted that he did not use his time wisely orx practice
self-control. (Pueblo School District records; ZFloyd006-MISC0310) Adoptive father Michael
Floyd testified that he recalled trying to help his son with a math formula during the 3" or 4™ grades
that his son simply could not learn. (Txial 7/18/00am, p. 114) There also were occasions when Zane
Floyd would see and read instructional material but could not make sense out of them. (Alfonso
7/12/00, p. 16; DS9427) He was expelled during the 5 grade for being “out of control” and had to
receive home schooling. (Dougherty 7/13/00, p. 9) He was placed back on Ritalin and within a year,
he turned himself around in school and was Captain of the Academic Team. (Dougherty 7/13/00, p.
9) When he was 12, he was diagnosed by child psychiatrist Dr. Roitman with ADHD and prescribed
Ritalin, which he took until age 15. (Dougherty 7/13/00, p. 10)

28. A comprehensive psychological evaluation when Mr. Floyd was 13 determined he met
criteria for Attention Deficit Disorder, or ADD, along with an adjustment reaction with mixed
emotional and behavioral symptoms, developmental coordination disorder, and organization deficits.
(Cardle 4/30/89, p. 4) The report indicated that although he had an average IQ as measured on the
WISC-R (Full Scale IQ = 101), there was a significant discrepancy between his high average verbal
skills and low average performance skills. (Cardle 4/30/89, p. 2) 1 should note that Dr. Dougherty
found convergent evidence for this discrepancy in his evaluation in 2000 when he determined by
means of a different IQ test (i.e., Kaufman Adolescent/Adult Intelligence Test) that there was a
significant difference between Mr. Floyd's crystallized IQ of 104 and fluid IQ of 84. (Trial
7/18/00pm, p. 17) Dr. Mack recently found additional convergent evidence of this discrepancy in his
recent 1Q testing with the WAIS-IIL. (Mack 10/13/06, Intellectual Functions section) Discrepancies
of this nature are associated with learning disorders and brain damage. Dr. Cardle’s report noted that
visual-motor skills were Mr. Floyd’s poorest area of functioning. (Cardle 4/30/89, p. 2) Deficits in
reasoning abilities were also evident, where it was noted he functioned three years below age-peers.
According to Dr. Cardle: “When information needs to be organized by him, or there is a great deal of
information he must integrate, Zane seems to have more difficulty utilizing his general reasoning
skills.” (Cardle 4/30/89, p. 2) It should be noted that organizational ability is an executive skill.

Declaration; Natalie Novick Brown
Page 10 of 23

PA2836




108/17/2006 14:37 2867282425 BROWN OFFICES PAGE 12/24

Consistent with Dr. Cardle’s analysis, Mx. Floyd recently told Dr. Mack that he bad difficulty
absorbing what he read because he was distracted. (Mack 10/13/06, Medical/Psychiatric History
section) Testing in Dr. Mack’s evaluation also revealed perceptual difficulties as well as attention
and processing difficulties (i.e., all executive functions). A short-term working memory deficit was
noted, both in recalling series of digits, which is a fairly straightforward short-term memory task, and
in recalling and encoding mote complex information. Consistent with Dx. Cardle’s analysis, Mr.
Floyd told Dr. Mack in his recent neuropsychological evaluation that his short-term memory was
“rea] bad,” that he was unable to remember which card he was playing during card games on his
Unit, and that he would constantly forget what he had just said to someone or follow through with a
recently stated intention. (Mack 10/13/06, Medical/Psychiatric History section) Dr. Cardle’s
neuropsychological test results indicated a slightly elevated impairment score, suggesting deficits.
The psychologist noted that organizational deficits might affect Mr. Floyd’s “overall behavior” and
thereby impact his ability to behave appropriately. She also noted “significant emotional difficulties”
and “unusual perceptual responsivencss,” which she felt might be related to his exaggerated
responding and socialization deficits. It is noteworthy that she provided an example of a specific
behavior seen frequently in the histories of FASD youth: confabulation. She noted: “It was observed
in a group setting that Zane tends to exaggerate or make up stories 1o ‘outdo’ other members who
may be talking about something that is important to them. This seems to be a habitual response for
Zape....” (Cardle 4/30/89, p. 4) It also is noteworthy that the psychologist concluded Mr. Floyd’s
dxtﬁculues “may be related to some subtle frontal lobe dysfunction and/or emotional dysfunction.”

(Cardle 4/30/89, p. 5) As a result of this extensive psychological evaluation, it was recommended
that Mr. Floyd and his family participate in family counseling, that he receive remedial support for
his visual-motor skill deficits, and that his parents and teachers provide him with more structure and
organization, Records do not indicate that the psychologist’s advice was followed. Dr. Cardle
concluded her report prophetically: “While Zane may not qualify or have significant cognitive
deficits to enable him to receive assistance in academic areas in the school system, he is a child who
1s extremely at risk for significant continued behavioral and emotional difficultics.” (Cardle 4/30/89,

p-5)

29. M. Floyd displayed increasing evidence of cognjﬁve disabilities as he entered middle school.
In 7™ grade, he received “Ds” in math and social science. (Clark County School District records) In
8™ grade, he received Fs in several classes, including Study Skills. (Hyde Park records) Hls
academic problems continued as he entered high school. When he was 16, he scored between the 6"

and 42™ percentiles on three different aspects of his math skills in the Survey of Basic Skills exam.

(Clark County School District records) An 11™ grade achievement test indicated significant deficits
in math and language skills. (Faith Lutheran High School records) A mid-year transfer dated
February 16, 1993, noted that he was on “behavioral probation’ and tended to have “little outbursts.”
(DS8247) A high school grade composite noted decreasing grades in math (i.e., from a B and C in
pre-algebra in 10" grade to Ds and Fs in 11" and 12" grades) as the courses became more complex.
(Faith Lutheran High School records) While there were a few occasions where Mr. Floyd did wellin
math, the majority of his school records indicated poor performance in mathematics in particular and
overall poor academic performance in general. Because of his academic problems and poor judgment
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about priorities, he eventually dropped out of traditional high school and obtained his diploma
through night classes so that he could enter into the Marines. (Alfonso 7/12/00, p. 17)

30.  Zane Floyd also had social skills deficits, another common neurodevelopmental or primary
disability associated with FASD. Children with this diagnosis have significant difficulty making
friends. Their social perception deficits intetfere with their ability to detect social cues and interact
easily with others. They often fabricate stories or exaggerate events in an effort 10 hold the interest
of their peers and fit in. Because they lack awareness of social boundaries, they sometimes stand too
close to others or touch them inappropriately. As a result of these skill deficits, their childhood
histories typically reflect loneliness and isolation from peers. According to Dr. Caxdle, Mr. Floyd
recognized at age 13 that he had deficient social skills. (Cardle 4/30/89, p. 4) She observed during
her evaluation of him that in a group setting, he would exaggerate or make up stories o “outdo”
other group members who were talking about topics of interest to them. (Cardle 4/30/89, p. 4) Dr.
Dougherty reported that Mr. Floyd would do anything to avoid rejection from peers (Trial
7/18/00pm, p. 59) and noted that a score at the 99® percentile on the Manson Evaluation indicated
Mr. Floyd felt isolated from others and had significant difficulty establishing personal relationships.
(Trial 7/18/00pm, p. 26) He also scored in the 99" percentile on a scale reflecting excessive fears,
worries, feelings of insecurity, and inadequacy. Dr. Dougherty testified that based in part on results
from. the Basic Personality Test, Mr. Floyd appeared to be a social introvert with a very weak self-
ego. (Trial 7/18/00pm, p. 29-30) Robert Jay Hall, Mr. Floyd’s best friend, testified that he met Mr.
Floyd when they attended Hyde Park Junior High School, thought of him as the “class clown,” and
decided to befriend him primarily because he felt sorry for Mr. Floyd’s lack of popularity. (Trial
7/18/00am, p. 75)

31.  In addition to the neurodevelopmental disorders addressed above, impulse control and
judgment deficits are two other primary disabilities typically seen in individuals affected by prenatal
alcobol exposure that have important implications in the current matter. Being able to control one’s
urges and emotional reactions and make appropriate choices are skills essential for pro-social
behavior. Zane Floyd had significant deficits in both these areas. For example, Dr. Dougherty
testified that a subscale score at the 99™ percentile on the Basic Personality Test indicated Mr. Floyd
likely was impulsive and prone to engage in risky and reckless behavior. (Trial 7/18/00pm, p. 29) Dr.
Dougherty further noted in his testimony that in elementary school, it was difficult for teachers to get
Mr. Floyd to control his behavior. Instead of attending to instruction, he acted out. Mr. Floyd’s
teacher at Princess Anne Elementary school noted he had problems with self-control. (Princess Ann
records) During his middle school years, he was expelled for fighting and failing to go to class.
(Alfonso 7/12/00, p. 16) Around this same time period, he was referred for psychiatric evaluation
due to attention deficits and emotional problems. (Trial 7/18/00pm, p. 51; see also Dr. Cardle
4/30/89)

32.  Zane Floyd also displayed deficits in his ability to express his sexuality in appropriate ways, a
problem that is observed in about half of all individuals diagnosed with FASD (Streissguth et al.,
1996). When he was ten, he was accused of anally penetrating the neighbor’s three-year-old son.
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(Alfonso 7/12/00, p. 8; DS9969) Although formal charges were never brought, his father and the
boy’s father were placed on probation for ¢ngaging in a fist fight over the incident. During his
psychological evaluation with Dr. Cardle, she observed him make several inappropriate sexual
comments 1o peers during group counseling sessions that made the other children uncomfortable.
(Cardle 4/30/89, p. 3) In a letter written to a potential girlfriend, Mr. Floyd informed her that he was
concemed about dating her because he was recently accused by a female classmate’s father of
statutorily raping the girl. (Jessica Letters DS10901)

‘33,  Taken as a whole, Zane Floyd displayed almost every major neurodevelopmental disorder
that has been associated with the primary disabilitics typically seen in individuals with FASD.
Beginning in adolescence, he also began displaying a number of adverse life outcomes because his
primary disabilities were not accurately diagnosed and treated.

34.  Review of data in this case leads 10 a strong conclusion that Zane Floyd displayed secondary
as well as primary disabilities as a result of his brain damage and FASD. According to records,
except for intermittent Ritalin to treat two of his problematic neurodevelopmental symptorus (i.e.,
inattention and hyperactivity), he never received accurate diagnosis or treatment for the wide-ranging
primary disabilities inberent in his underlying condition. The lack of accurate diagnosis and
treatment in carly childhood is an issue that has profound effects on the later life histories of many
individuals with FASD. In the case of Zane Floyd, the lack of an accurate diagnosis and treatment
was a significant factor in his later mental health problems, substance abuse, disrupted school
experience, inappropriate sexual behavior, dependent living, sporadic employment, criminal
behavior, and, in particular, his unrestrained brutal aggression in the 1999 sexual assault and
murders. Had he received appropriate treatment for his primary disabilities in childhood, it is highly
likely that his secondary disabilities would have been more manageable and less extreme, if they had
developed at all. This conclusion is based upon multiple studies of secondary disabilities in the
1990s (Streissguth et al., 1996; Streissguth et al., 1999; Yates et al., 1998), including research that I
participated in during my postgraduate training.

35.  As previously noted, deficits in impulse control and emotion self-regulation are hallmark
behavioral symptoms in individuals with FASD. These deficits often lead to compulsive use of
alcohol and drugs as well as other uncontrolled behaviors such as rage reactions, physica) aggression,
stealing, and other high risk behaviors. In some FASD-impaired individuals, there is very little self-
control even when they are not under the influence of disinhibitory substances such as alcohol. In
others, while they may generally function in a pro-social manner under the best of circumstances,
when their central nervous system is affected by something that erodes inhibitory control, there can
be a significant and abrupt decrease in volitional control. Alcoho] and illegal street drugs are
powerful disinhibitors because of their impact on the neurochemistry of the brain. In FASD-affected
individuals with deficits in self-control caused by brain damage, the disinhibitory effects of alcohol
and drugs tend to be greatly magnified. As a result, when faced with events that trigger negative
emotions, individuals with FASD often overreact and behave impulsively without the moderating
(i.e., socializing) steps involved in healthy executive functioning. Volitional control is not a
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dichotomous issue in individuals with FASD or anyone else, for that matter, In some individuals
with FASD, executive functions are severely affected, and there is constant difficulty in functioning
in a pro-social manner. In other affected individuals, executive function impairment may appear
more poticeable only at certain times, such as when the individual is severely stressed or is under the
influence of a substance that compromises executive functioning (e.g., alcohol and/or illegal drugs).
This analysis is relevant to Mr. Floyd's behavior on the day of the rape and murders, which
apparently occurred shortly after he drank an excessive amount of alcohol, used methamphetamine,
and experienced several stressful events: job problems, the death of his cousin, the “loss” of his best
friend to homosexuality, the loss of his girlfriend, his unsuccessful retum home to live with his
parents, the loss of his entire paycheck to gambling, and $10,000 debts that he was behind in paying
(Paul 5/7/00, p. 29-30).

36. M. Floyd clearly appears to suffer from an elevated sensitivity to alcohol due to his FASD
condition that affected his volitional capacity. For example, since his mid-teens, there is no evidence
of physical aggression except when under the influence of intoxicating substances. However, when
he was drinking in the military, he recalled provoking fights just to pick a fight and not really
knowing why. (Alfonso 7/12/00, p. 4) He even reported an incident where he thought it was a good
idea to “get into a fight with his locker” while intoxicated, which resulted in severe bruises on his
bands. (Counsel Interview with Zane Floyd on October 10, 2005) He eventually received low marks
in his competency scores for his excessive drinking and for his fighting and other disruptive
behavior. (Alfonso 7/12/00, p. 20) His inability to see the effect of alcohol and drugs on his
functioning and see the potential consequences of his continued use were beyond his functional
capacity due to his FASD.

37.  The fragility of Zane Floyd’s executive functioning is a critically important issue in terms of
his volitional control capacity. According to the Text Edition of the Diagnostic and Statjstical
Manual, Fourth Edition (DSM-IV.TR), the essential feature of Substance Intoxication is the
development of a reversible substance-specific syndrome caused by recent ingestion of a substance.
In Mr. Floyd’s case, the “substances” involved methamphetamine and manjuana as well as excessive
amounts of alcohol. The loss of volitional control caused by his alcohol and drug abuse combined
with the judgment and emotion control impairments he already possessed due to his FASD and
caused an cxaggerated behavioral response beyond what is typically observed in people not impaired
by prenatal alcohol exposure. According to the DSM-IV-TR, in unimpaired individuals, Substance
Intoxication can cause “clinically significant maladaptive behavioral or psychological changes”
associated with the intoxication, such as belligerence, mood liability, cognitive impairment, impaired
judgment, and impaired social functioning — all of which are due to the direct physiological effects of
the substance on executive functions within the central nervous system. The Manual further notes
that the specific clinical picture in Substance Intoxication “varies dramatically” among individuals
and also depends on “the person’s tolerance for the substance.” In Mr. Floyd’s case, these symptoms
were significantly magnified at the time he committed his 1999 crimes and may have triggered the
Dissociative Disorder noted in Dr. Mack’s report. This exaggerated response stems from an
interaction between the remporary changes that alcohol and drugs cause in the frontal cortex of the

Declaration; Natalie Novick Brown

Page 14 of 23

PA2840




18/17/20886 14:37 2867282425 BROWN OFFICES PAGE 16/24

brain where impulses are controlled and the permanent deficit in frontal cortex functioning that Mr.
Floyd suffered as a result of his prenatal alcohol exposure.

38. By the time of Zane Floyd’s trial in 2000, FASD had been recognized for over 25 years as a
major known cause of neurodevelopmental disabilities, and the life-long implications of these
disabilities had been recognized for 5 years. Follow-up studies in four countries had demonstrated
the continuing adverse effects of prenatal alcohol exposure into adolescence and adulthood
(Streissguth & Kanter, Eds., 1997). However, when Zane Floyd was a child and teenager, no one
knew about the damage and.long-termn effects that prenatal alcohol exposure could cause. Thus,
while he might have been identified as a child at risk and referred for evaluation had he been born in
the 1990s, unfortupately he was born too early to be detected in routine screening by medical or
school personnel and referred for medical evaluation. Thus, it was the timing of his birth that
prevented him from being diagnosed and treated as a child for FASD.

39.  Regular and unbridled abuse of alcohol by Mr, Floyd’s caregivers undoubtedly interfered
with adult recognition that Zane Floyd even had a leaming disability, much less a pervasive birth
defect that caused significant problems across al] major domains of functioning. Although he was
diagnosed as a child with ADHD and medicated intermittently until age 15, his parents were in
denial regarding the fact that he had a leaming disability and unaware that the source of the learning
disability and his ADHD was brain damage. Instead of seeking appropriate treatment for problems
he couldn’t control, they severely disciplined him for poor academic performance. For example,
Michael Floyd reported that when school officials told him his son should be placed in special
education classes, he told them he wouldn’t allow him to be a class with “retards.” (Michael Floyd
Declaration)

40.  Notonly were Mr. Floyd’s primary disabilities not effectively treated, they were significantly
increased by environmental influences (i.e., his parents’ alcoholism and abusive parenting). Mr.
Floyd reported examples of his father throwing him across the room and into a wall and pummeling
him with fists as a method to discipline him for ADHD-related transgressions. (Dougherty 7/13/00,
p.9) He also xeported an example of his mother becoming so intoxicated that she mistook the living
room coffee table for a bathroom in front of her horrified and embarrassed teenaged son. (Counsel
Interview with Zane Floyd, 10/10/05) Robert Jay Hall reported incidents where Valerie Floyd would
give the boys beer during their teens, and the three of them would stay up late at night talking, (Trial
7/18/00am, p. 85) Mr. Hall also testified that Michael Floyd threw a 16™ birthday party for his son
and encouraged the teenagers present to play drinking games, during which several of the teenagers
became inebriated. (Trial 7/18/00am, p. 85)

41.  Secondary disabilities associated with fetal alcohol impairment are not just modifiable but
preventable if an individual is diagnosed eatly and receives appropriate intervention. Accordingto a
four-year study at the University of Washington funded by the Centers for Disease Control and
Prevention (1996), specific “risk factors” increase the probability that a fetal alcohol impaired
individual will go on to develop secondary disabilities, and specific “protective factors” reduce that
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probability. These risk and protective factors apply to an individual’s childhood up to 18 years of age
and are mutually exclusive. These mediating factors include the following: Jiving in a nurturing and
stable home for at Ieast 72% of childhood, receiving a diagnosis of fetal alcohol impairment prior to
age six (which permits positive interventions to be applied early in life), never having experienced
violence, living for at least 2.8 years in each household, experiencing a good quality home (“good
quality” was operationally defined by 12 specific factors), being FAS rather than FAE (because the
facial characteristics make the condition more noticeable to others and therefore more prone to
positive intervention), and having basic needs met at least 13% of the time during childhood. Follow-
up research (Streissguth et al., 2004) also found that having been sexually or physically victimized in
childhood was an additional mediating factor that affected the later expression of inappropriate
sexual bebavior. Data reviewed in this case revealed that Zane Floyd experienced most of these
mediating factors as risk factors rather than protective factors: he never lived in a “good quality”
home (i.e., his early childhood and adolescence were spent in a non-nurturing, unstable home that
involved frequent moves, caregiver alcohol abuse, domestic violence, child physical abuse,
emotional neglect, and Jack of structure), he was not diagnosed with FASD in childhood, and he was
frequently the target of his father’s violence during his childhood and adolescence. With respect to
having his basic childhood needs met, data indicate that this was a secondary disabilities risk factor
for Mr. Floyd during his entire childhood.

42. " Behavior problems in children are often blamed on poor parenting, and by the time children
reach adolescence, any antisocial behavior they display is usually interpreted as willful misconduct,
Adolescents and adults are expected to have the developmental capacity to behave in pro-social
ways, even if they are exposed to poor parenting and multiple traumas in their childhoods. However,
for individuals with fetal alcohol impairment and associated deficits in executive functioning,
maintaining good behavior without adequate support is beyond their capability. Defective executjve
functioning causes them to be highly suggestible and prone to direct jnfluence from others in their
lives. If that influence is aggressive or antisocial, they are not neurologically equipped to consider
alternative choices and behaviors.

43.  When Zane Floyd was born in 1975, little was known about the long-term effects of
FAS/FAE on adult functioning. The term “Fetal Alcohol Syndrome” had just been identified publicly
(Tones & Smith, 1973). It was not until Zane Floyd was nine that researchers began to publicize
information about Fetal Alcohol Effects (Abel, 1984), and he was 14 (i.e., 1989) when Congress
finally passed legislation to mandate labels on all alcohol beverage containers sold in the United
States that warmed against drinking alcohol during pregnancy. Although the term “secondary
disabilities” was not widely recognized before the mid-1990s, by the late 1980s there was growing
awareness that feta] alcohol impairment caused structural brain damage (West, 1986) and that this
damage in turn caused long-term behavioral and developmental disturbances (Spohr & Steinhausen,
1987; Streissguth & Randels, 1988; Streissguth, 1990). By the mid-1990s, knowledge about
secondary disabilities was widespread (e.g., Meyer et al., 1990; Phillips, 1992; Streissguth, 1992).
For example, in 1992 the Centers for Disease Control and Prevention (CDC) funded a major research
project at the University of Washington to study secondary disabilities, and in early 1994, 4lcohol
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Health and Research World (now titled dlcohol Research and Health) devoted a full issue to the
topic of FAS and other alcohol-related birth defects (see Volume 18, Number 1, 1994) that provided
a comprehensive overview of the existing knowledge on the effects of prenatal alcohol exposure.
(This issue was later awarded first prizc in the technical publications category by the National
Association of Government Communicators.) Thus, by the time of Zane Floyd’s tria) in 2000, any
expert in neurodevelopmental disorders could have testified in general about the primary disabilities
associated with FASD, and any expert amaed with the data provided to me by post-conviction
counsel could have testified about the specific impact of this condition on Mr. Floyd’s childhood
functioning.

44.  Withrespect to long-term outcomes from untreated FASD, prior to the 2000 trial knowledge
about the secondary disabilities associated with fetal alcohol exposure had become a primary focus
in research studies. In the mid 1990s, the United States Congress directed the National Institute on
Alcohol Abuse and Alcoholism (NIAAA) to prepare a comprehensive report on the subject. In
response, NIAAA commissioned the Institute of Medicine (IOM) of the National Academy of
Sciences to conduct a study. The resulting seminal report was titled, Feral dlcohol Syndrome:
Diagnosis, Epidemiology, Prevention, and Treatment (Stratton et al., 1996). This report critically
reviewed the major scientific issues in fetal alcobol research and made a pumber of
recommendations, including the new diagnostic terminology referred to earlier in this declaration
(i.., FAS Types 1-5). By 1996, rescarch at the University of Washington had revealed that secondary
disabilities became observable in people with FASD by their young adults years (Streissguth et al.,
1996) and specifically identified the risk and protective factors associated with these secondary
disabilities. A year later, Streissguth (1997) published a book for the lay public regarding these
secondary disabilities: Thus, by 2000, the year of Mr, Floyd’s trial, and certainly by his appeal, any
expert with knowledge about FASD could have testified about the long-term social and behavioral
ramifications of prenatal alcohol exposure in general, and any expert armed with the information
provided 10 me could have testified about the long-term ramifications of FASD in Mr. Zane’s life.

45, The awareness that FASD is a birth defect with pervasive and long-range
neurodevelopmental effects has led to increasing awareness in the legal profession that a different
level of artribution is warranted for individuals with this condition (Fast, Conry, & Loock, 1999;
Baumbach, 2002). Rather than assuming they become unmotivated, manipulative, antisocial, and/or
self-defeating solely because of poor parenting experiences and free will, research over the last 15
years has shown consistently that untreated primary disabilities are the basis for maladaptive
behaviors. Notwithstanding the fact that environmental influences can play a significant role in the
expression of secondary disabilities, it also has been established in the scientific research that
individuals with FASD have structural brain damage that makes it highly unlikely that they will be
able to withstand the negative influence of environmental risk factors without appropriate support
and treatment. As Streissguth and colleagues noted recently (Streissguth et al., 2004), one of the
strongest correlates of adverse outcomes in individuals with FASD is lack of an early diagnosis:
“The longer the delay in receiving diagnostic information, the greater the odds of adverse outcomes.”
Thus, the research indicates that for Zane Floyd’s debilitating substance abuse and subsequent brutal
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aggression to have been prevented, he needed appropriate intervention in childhood to eliminate or
reduce the risk factors he was exposed to and substitute protective factors. Through no fault of his
own, this intervention did not happen. Thus, while environmental risk factors were clearly important
in his outcome, unlike individuals without brain damage who have the capacity to withstand negative
environmental influences and emerge from childhood as pro-social adults, those like Mr. Floyd who

are affected by prenatal alcohol exposure but untreated do not have that ability.

46.  Zane Floyd is sentenced to death for the crimes he committed while under the influence of
alcohol and drugs. Given data in this case that support a diagnosis of FASD, it is clear that substance
abuse (a secondary disability) and lack of impulse control and judgment (untreated primary
disabilities) rendered him a very dangerous man and were significant factors in his violence. It is
equally clear that given his birth defect and the pervasive short-term and long-term ramifications of
that condition on his functioning, he had virtually no ability on his own to change the negative course
of lus life.

I declare under penalty of perjury that the foregoing is true and correct and that this declaration was
executed in Seattle, Washington, on October 17, 2006.

N

Dr. Natalie Novick Brown
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Appendix A
IOM Criteria

In 1996, the Institute of Medicine (IOM) developed five diagnostic categories
related to fetal alcohol exposure:

Type 1.
Fetal Alcohol Syndrome (FAS) with Confirmed Maternal Alcohol Exposure

Requires:
~a.  confirmed maternal alcohol exposure
b.  facial dysmorphia, including short palpebral fissures and abnormalities of
the premaxillary zone (e.g., flat upper lip, flat philtrum, flat midface)
c.  growth retardation, such as low birth weight, lack of weight gain over
time, disproportional low weight to height
d.  neurodevelopmental abnormalities of the Central Nervous System (CNS),
' such as small head size at birth and structural brain abnormalities with
neurological hard or soft signs (e.g., impaired fine motor skills,
neurosensory hearing loss, poor tandem gait, poor eye-hand coordination)

Type 2.
FAS Without Confirmed Maternal Alcohol Exposure

Requires:
b. through d. above

Type 3.
Partial FAS With Confirmed Maternal Alcohol Exposure

Requires:

confirmed maternal alcohol exposure

some components of the FAS facial pattern

growth retardation as in Category 1

CNS neurodevelopmental abnormalities as in Category 1

Complex pattern of behavioral or cognitive abnormalities inconsistent

opo TP
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with developmental level and unexplained by genetic background or
environmental conditions (e.g., leaming difficulties, deficits in school
performance, poor impulse control, problems in social perception,
language deficits, poor capacity for abstraction, specific deficits in
mathematical skills, and problems in memory, attention, or judgment)

Type 4.
Alcohol-Related Birth Defects (ARBD)

Requires:
a. confirmed maternal alcobol exposure
b. one or more congenital defects including malformations and dysplasias of
the heart, bone, kidney, vision, or hearing systems

Type 3.
Alcohol-Related Neurodevelopmental Disorder (ARND)

Requires:
a. confirmed maternal alcoho] exposure
b.  CNS neurodevelopmental abnormalities as in Category 1 and/or
C. complex pattern of behavioral or cognitive deficits as in Category 3
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than -- is there anything different than what we've discussed
here?

MR. GILMER: I think it -- it talks about how broad the
deliberative process privilege is pertaining to issues and
documents, especially. But that was because that case was
specific to a document-seeking issue. I think it also would
apply to testimony outside that confines, and that anything and
everything predecisional is covered even -- and it talks at
great length about facts and how they can be intertwined. So
that is what I thought it was important to bring it to the
Court's attention.

THE COURT: Okay. Thank you, Mr. Gilmer. I appreciate
that.

All right. Director Daniels, if you wouldn't mind
stepping forward, please.

I'm sorry, right up here, Director Daniels.

Watch your step there.

COURTROOM ADMINISTRATOR: Please raise your right hand.

CHARLES DANIELS, having duly been sworn, was examined
and testified as follows:

COURTROOM ADMINISTRATOR: Thank you.

THE COURT: You can go ahead and take your seat. And
if you could state your full name for the record. And since
you're in front of the Plexiglas, Director Daniels, you can take

your mask down.
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THE WITNESS: Thank you, Your Honor.

Good morning. My name is Charles Daniels. I'm sorry,
did you ask the spelling?

Yes. Charles, C-H-A-R-L-E-S. Last name Daniels,
D-A-N-I-E-L-S.

EXAMINATION OF CHARLES DANIELS

BY THE COURT:
Q. Okay. So, Director Daniels, let's -- let's just start off

with the most basic question. Why isn't the protocol finalized?
A. Sir, the -- Your Honor, the protocol has not been finalized
for several reasons. There's a requirement that I seek counsel
with primarily the Chief Medical Officer of the state. I'm
still in the process of looking at various drugs to be used. I
believe that I don't have a greater responsibility than to
ensure that I do this right, and I need to consult with as many
individuals as possible to ensure that I'm doing this right.
There are also costs, heavy significant costs,
associated with putting on one of these executions. So —--
Q. Can you tell me a little bit about that. Because I'm not
aware of that. Can you tell me, when you say that, what type of
costs?
A. Yes.
Q. You mean in terms of the protocol, can you explain that a
little bit?

A. Well, yes, because for anything that we decide we want to
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do, whether it's regarding security, gathering intelligence,
providing the appropriate staff that would have to come in
and/or experts and/or contractors from other areas, we will have
to have them come out. We're going to have to provide lodging.
All the minutia that no one would think about that --

Q. Right.

A. -- we have to plan for. I have to have redundancy built in
to any issues that I may have.

I also have to work in coordination with other state
law enforcement authorities, medical authorities, examiners.

We have to coordinate and move all of those people
around. But, more importantly, I have to ensure I have enough
staff to deal with any, and I mean any, contingency. There's no
do-over button in -- in executions.

Q0. Right.

A. So I have to ensure that I have all of that. I have to
bring people up. We have to run through our protocols
step-by-step ensuring that we stay within the confines of what
we've actually drafted.

0. Okay.

A. And if we identify any particular issues, then we need to
mitigate that right there. And if we can't overcome it, then we
need to make everyone else aware that there has been a change.

I have to ensure that the condemned individual is

maintained in a safe place, that he has access to his attorneys,
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and that for the most part we will ensure that he gets what he

has coming to him as it relates to whatever the constitutional

needs are and/or what the expectations are of the people of the
State to include the judiciary as well as our -- the executive

branch of our Government and so on.

But all of this requires a lot of moving pieces as it
relates to especially the security apparatus, bringing people
out, ensuring that they know step-by-step what they need to do.

There's also, of course, I have to ensure that my
equipment works, that I have everything that I need, that we're
able to test it ensure that it works.

That -- I also have to ensure that the drugs that are
available. I have to -- that I have available or we think we
have available are things we have in stock that would also
expire depending on how long things go along.

So I have -- there's a lot of moving parts. And not to
mention, of course, just the court proceedings and the attorneys
and all of those people that are involved.

Coroners, EMTs, the clergy, all of those people that
are involved. It's serious.

I would think that the expectation would be of
Mr. Floyd and his -- and his representatives that I do
everything possible to ensure that if we actually go through
that it's done right in accordance with provisions that are

outlined in the Eighth Amendment of the U.S. Constitution.
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Cruel and unusual punishment, I take that very seriously. It's
personal for me. But I understand my obligations and my duties

towards the people of the state as well as all of the other
inmates as well as Mr. Floyd.
Q. Okay.

So you've outlined a fair number of considerations that
you have to factor in to your decision, including the -- again,
the time and the experts and redundancy.

Let me ask you this question. When do you expect that
your protocol will be finalized?

A. Sir, I do not know when it will be finalized, because as
long as I have an opportunity to conduct my due diligence,
consult with more individuals, consult more sources -- and also
I have to take into consideration as soon as the potential drugs
are identified, there may be a huge push to have that via court
order in some court we can't use that or there's some claim
saying that that's no longer available to you.

Q0. Right.

A. And so I have to take into consideration that I can do most
of my planning in advance, but it would be incumbent upon me to
ensure that I have the best information available, I think,
which is in everyone's best interests. I still have to consult
with the -- with the Chief Medical Officer of the state. And
until I do that, because it's a requirement, then I really have

to know where -- where I am at with that individual as well
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because I can't proceed without that consultation.
Q. Well, do you think it will take three months?
A. Your Honor, I don't know.
Q. Well, you have to give me some date. I mean, 1t's not going

to take five years, right?
A. Sir, it would not. Your Honor, it would not.
Q0. Okay. So give me what you think would be the outside limit
of the decision.

I also have to make important decisions here, Director
Daniels, and as it relates to how the Court has to rule, right.

And so you need to at least tell me -- given what
you've said, it's clear that you've thought about this process
and are still thinking about it and are potentially still
gathering information, but it seems to me that the NDOC has to
have some timeline, in part because of the timing of when these
drugs might be available, as to when it's going to make a
decision.

So what would be the outer boundaries of that decision?
A. Your Honor, very good question. So here's what my response
would be. After I am able to consult with the Chief Medical
Officer and then look at all of our security apparatuses and so,
I would say 90 to 120 days --
Q. Okay.
A. -- would be sufficient.

Q. Well, and, again, I appreciate that you have a lot of things
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that you've said, and there may be many things, Director
Daniels, that we won't even take into consideration. So some of

the things that you had mentioned just about the redundancy and,
obviously, 1f someone were to get sick, for example, whoever the
medical officer is who I presume would be monitoring this, if
something were to happen that you have to find someone else,
they have to go through the whole procedure again, potentially
testing. And so I appreciate that in terms of the timing.

So one other --
A. Your Honor, may I ask you a question, sir?
Q. Yes, go ahead. But I didn't have anything else. I was just
saying I have an understanding, given what you said, of how much
goes into this decision. And it's certainly not the Court's
intent in asking the question, Director Daniels, I want to be
clear, of sort of deciding one way or another when or how you
should do it. I just -- in terms of making the decision in this
case, I also need to know what would be appropriate and fair in
terms of the timing for you and also for Mr. Floyd's counsel in
terms of preparation. That's why I'm asking you -- that's why I
asked you that question.

I'm sorry. If there's something else you wanted to
add, you can.
A. Yes, Your Honor. And I just want to be clear. You asked me
to opine, which I did. I'm seeking to ensure that you get the

information you need.
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But I want to also just point out that there are some
statutory limits as to what I must do once the actual signed
warrant and order for the death to proceed. I will honor that
unless --

Q. 1 appreciate that.

A. -- otherwise stayed.
Q0. Right.
A. So I didn't want to give the impression that I'm controlling

the timeline. I am obligated by statute to stay within the
appropriate timeline.

Q. No, I -- I did not interpret your comments, Director
Daniels, to somehow suggest that you wouldn't abide by a
legitimate Court order from this Court or from State Court. I
did not in any way take that from your testimony, because I
don't think that's what you were suggesting.

I think what I understood was you are opining just
about your process of deliberation, as you've said how seriously
you take it, all the different factors that have to be
considered, and the point at which, you know, if given an
opportunity to weigh in on that process, how much would be
potentially the outer limits of that decision. So I appreciate
that.

Let me see if I have any more questions, and then I'l1l
turn this over to counsel.

(Pause.)

PATRICIA L. GANCI, RMR, CRR (702) 385-0670

PA2905




Case 3:21-cv-00176-RFB-CLB Document 49 Filed 05/06/21 Page 47 of 109

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47
3:21-cv-00176-RFB-CLB

BY THE COURT:

Q. One question I had, which is also helpful is, Director
Daniels, do you have any information about how long it takes to
acquire information about the drugs?

So, in other words, I would imagine as part of your
process you want to acquire information about a particular drug
in terms of how it has been used, what it's approved for, what
may be its side effects or interaction effects.

Do you have any information about how long it takes
just to get the information? Not the drug itself. I'm not
asking you about how long once you make a request to obtain it,
but just to get the information. Because one of the issues in
this case, of course, Director Daniels, is how quickly could
potentially Mr. Floyd's counsel get access to some of this
information.

Do you have anything that you could share about how
long it takes to get this information about the potential drugs?
Without identifying a specific drug.

A. Your Honor, thank you for your question.

I am clearly not a pharmacist, but we have a Director
of Pharmacy Services and that's the individual that would order
all of our drugs, but also would be the one to do some basic
research from a professional standpoint.

Now, it's also my understanding that research is

available on most drugs, but to the depth in which you get into
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questionable or nonprescription types of usage, what its -- you
know, its intended use, I think there's probably a better person

to respond to that question.

0. Okay.
A. From the laymen's term, we can -- we can Google it.
Q. Right.

A. But that would not be enough for me, and I would share with
my Director of Pharmacy, "I need more than the Google version."
I need to be able to discuss and understand the efficacy and all
of those things that go around the utilization of the compounds
that make the drugs.

I am not qualified to do that, but I would seek counsel
to better understand it.
Q. Right. So you would -- you would ask other people to
provide you with as much information as possible that's not so
scientific such that you can't, sort of, obviously process that,
but that gives you the full range of information that would
allow you to be able to make an informed decision?
A. Your Honor, yes. I would seek additional consultation with
professionals in that field to better understand.

THE COURT: Okay. All right.

Thank you, Director Daniels. I don't know that I have
more questions at this time.

Mr. Gilmer, is there something else that you wanted to

be able to ask Director Daniels?
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And then, Mr. Anthony, I'll turn to you.

MR. GILMER: Thank you, Your Honor. There's just a
couple of points I would like to clarify with regard to the
timeline. Would you like me to do it from here or from the
podium?

THE COURT: Oh, no. Do it from there, please.

DIRECT EXAMINATION OF CHARLES DANIELS
BY MR. GILMER:
Q. Director Daniels, I think you tried to clarify your question
with regard to the 90 to 100 days to finalize a protocol, but
then also indicated that you would abide by any warrants or
orders requiring you to move forward.

So if the execution warrant was issued by a Court the
week of June 7th, as has been suggested has been thought, do
you —-- would you still think that you would need 90 to 100 days
to finish or would you be able to complete the process in order
to be able to comply with that Court order?

A. In the event a warrant were to actually come out giving a
date, I would comply.

At some point in time I could continue to review
information, but at the end of the day it's a requirement, it's
a duty of mine as Director of the Nevada Department of
Corrections, to execute the wishes of the judiciary and the will
of the people.

THE COURT: Let me ask you this question about that.
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If you are ordered, for example, to perform an execution in four
days, right, and you didn't feel you could adequately do that
and safely do that, would you not have an obligation to inform
the Court that it couldn't be done consistent with your
constitutional obligation at the NDOC not to perform an
execution without violation of the Eighth Amendment?

THE WITNESS: I would certainly consult my -- my legal
counsel on that matter and bring up my objections and/or
concerns. And while I certainly cannot speak for any other
entity, I can tell you a violation of the Eighth Amendment is
something that would be taken with great caution and care. And
that would -- in my opinion, I would do the right thing.

THE COURT: Well, and I'm not asking for your legal
opinion.

THE WITNESS: Yes.

THE COURT: Because I think Mr. Gilmer would and has
adequately, as always, represented the legal positions of the
NDOC. But I'm just responding to your question -- excuse me.
I'm responding to your answer in response to Mr. Gilmer's
questions about the performance of an execution if you are
ordered June 7th, because it seems to me that there might be a
point at which you were ordered to perform an execution, given
what you said, that you simply couldn't perform and not violate
the Eighth Amendment. And the gquestion would come up, what

would you do in that circumstance, if you know.
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And it sounds like what you said, just to confirm, that
you'd have to speak with your attorneys before you decided how
to proceed. 1Is that right?

THE WITNESS: That would be my response.

THE COURT: Okay. That makes sense.

Mr. Gilmer, go ahead. I'm sorry.

MR. GILMER: Thank you, Your Honor.

And, also, I know that was a hypothetical, but under
Nevada law that could never happen within four days. So

THE COURT: Well, no, I understand that. I mean,
partly what the purpose really was with me to help me understand
Director Daniels' response to your question. It was not to sort
of lay out the fact that that would happen.

Yes, I think that I would be -- well, I don't think
that it could happen in Nevada law and I don't think that any
Court would order that either.

MR. GILMER: Understood.

THE COURT: But that was the purpose of that question.

Go ahead, Mr. Gilmer.

MR. GILMER: Thank you. I believe I only have one more
qgquestion, Director Daniels, and it's always, you know, a very
bad thing for a lawyer to say one more gquestion because it's
generally not true. But I believe I only have one more
question.

BY MR. GILMER:
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Q0. And that is you mentioned that you have to consult with the
Chief Medical Officer before making any final decisions.
You're not suggesting that you have not already met

with Dr. Azzam, correct?

You have already met with him. Is that correct?
A. Correct. I have already met with Dr. Azzam.
Q. Okay. Thank you. I just wanted to make sure that was clear

for the record.

MR. GILMER: I have nothing else at this time, Your
Honor.

THE COURT: Okay.

Mr. Anthony?

MR. ANTHONY: Mr. Levenson will be handling the
examination of the witness, Your Honor.

THE COURT: Okay. So what I would like for you to do
is switch positions just because we have the Plexiglas there,
preferably.

All right. Go ahead, Mr. Levenson.

MR. LEVENSON: Thank you.

CROSS-EXAMINATION OF CHARLES DANIELS
BY MR. LEVENSON:
Q. Good morning, Director Daniels.

A. Good morning.

Q. So to clarify, you -- I believe you originally said you had
not met with the CMO. Is that incorrect? You have met with
PATRICIA L. GANCI, RMR, CRR (702) 385-0670
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your CMO?

A. I said I would -- I believe my testimony was that I would
need or be required to meet with the CMO. We have already had
one meeting.

Q. And when -- I'm sorry.

When was that meeting? What was the date of that
meeting?

A. I do not recall the date.

THE COURT: Do you know how many months ago it was or
weeks ago?

THE WITNESS: It was weeks ago.

THE COURT: Weeks ago.

And one question I had, Director Daniels, is, when were
you first informed as to the fact that the State would be
seeking a warrant of execution on June 7th? I'm not asking who
informed you, but when do you recall you were first told that
information?

THE WITNESS: Your Honor, I cannot recall the date. It
wasn't very long ago. I do believe it was in April.

THE COURT: In April?

THE WITNESS: In April.

THE COURT: So, again, as it relates to how long you
have been involved in this process of your deliberation, given
that timing, it sounds as if you have been involved in this

deliberative process for around 30 days or so?
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THE WITNESS: Thank you for the question, Your Honor.

I'm not sure of the day and I don't want to give
testimony that someone could impeach, but it's -- I believe it
was back in April.

THE COURT: So you don't think -- for example, it
wasn't January or February?

THE WITNESS: No.

THE COURT: That you recall.

THE WITNESS: Your Honor, I do not recall that.

THE COURT: So you recall it being some time in April,
maybe late March.

THE WITNESS: Potentially, yes.

THE COURT: Okay. I'm just -- I'm just trying to get a
rough estimate as to the timing of that as to when you were
first, sort of, informed of when you would have to start this
process. Because I would imagine, Director Daniels, that once
you get that information, as you've indicated, there is a lot of
work that has to be done to finalize the protocol. So the
moment you hear that you start working, correct, when you hear
that information?

THE WITNESS: Yes, Your Honor. I -—- I will share with
you, as I found out, of course, I obviously researched what was
done during the last protocol. And in addition to that, then I
went to the location, the site, where we would carry that out,

met with the warden, and we went through the protocols there

PATRICIA L. GANCI, RMR, CRR (702) 385-0670

PA2913




Case 3:21-cv-00176-RFB-CLB Document 49 Filed 05/06/21 Page 55 of 109

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55
3:21-cv-00176-RFB-CLB

step-by-step.

I was very deliberative in terms of what I wanted to
see and I wanted to see what we had. And, of course, we're now
in the process of changing the protocols to meet the new
threads, ideas, and so on.

So we've made some changes and they're still working on
putting that together. But a lot of this, of course, will still
have to be completed at a little later date when we have more
additional information. Because a lot will change based on who
we communicate with, how long we, for instance, would have a
contract to get various people here, would those people still be
available, and so on. So there's a few things that are still in
the works.

THE COURT: Well, and in terms of the information you
don't have, are you still waiting for or seeking any information
about drugs that may be used?

THE WITNESS: Yes, Your Honor.

THE COURT: Okay. Thank you.

Go ahead, Mr. Levenson.

BY MR. LEVENSON:

Q. Do you expect to meet again with Dr. Azzam?

A. My response is that I do expect to meet with him in the
future or as additional pharmaceuticals become available that I
want to consult with him about. So each time there's a new

pharmaceutical that we haven't previously discussed, I would
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then seek consultation with Dr. Azzam.

Q. So have any meanings been currently arranged?

A. Not future meetings.

Q. You mentioned that you went to the site where the execution
was going to take place. The Clark County District Attorney's
Office notices that site as Nevada State Prison.

Are you in disagreement with that?

THE COURT: I'm sorry. When you say "Nevada State
Prison?"

MR. LEVENSON: I'm saying Nevada State Prison, Your
Honor. That's the warrant, the current warrant. That's the
execution, Nevada State Prison in Carson City.

THE COURT: Okay. I wasn't sure if, Mr. Levenson, you
are identifying a specific facility. If you are, then it would
be helpful to say that, or if you were trying to point out that
the language wasn't specific. I wasn't sure the nature of your
question.

So if you're asking about a specific location, that's
fine. It would be helpful, I think for the witness, but also
for me to know what you're actually asking.

MR. LEVENSON: Correct.

BY MR. LEVENSON:
Q. So it's identified as the Nevada State Prison in Carson
City.

Do you agree that's where the execution would take
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place?

A. The execution, as I know it to be, would be at Ely State
Prison.

Q. You spoke about the protocol, the prior protocol. That
would be in the Scott Dozier case. Was that right?

A. Yes.

Q0. Are you aware of the findings by Judge Togliatti in 2017
about the use of a paralytic drug in the execution protocol?

MR. GILMER: Your Honor, I object to that. It calls
for a legal conclusion. It's also addressing a factual finding
that was vacated by the Nevada Supreme Court.

THE COURT: Well, I mean, are you objecting to him --
objecting to him indicating whether or not he was aware of it?
They haven't asked the follow-up question yet, Mr. Gilmer.

MR. GILMER: Understood.

THE COURT: I think you're anticipating the next
question.

MR. GILMER: 1I'll table the objection to the next
question, Your Honor.

THE COURT: 1I'll be shocked if Director Daniels had not
been informed at least of the decision. I think you're waiting
for the next question.

But you can go ahead and answer that question. Were
you aware of that decision by Judge Togliatti, Director Daniels?

THE WITNESS: Your Honor, yes, I was aware of it.
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THE COURT: Okay.
BY MR. LEVENSON:
Q. Director Daniels, I want to go back to a question that the
Judge asked you. You mentioned that the costs involved were
something that you would -- would take additional time for you
to -- to release a final protocol.

You mentioned staffing. Wouldn't staffing be the same
no matter what the protocol is?
A. No, that would not be the same.
Q. Could you explain that?

What would be different with -- with the particular
drugs you used and your staffing?

MR. GILMER: Your Honor, I'm going to object to that as
I think that would delve into deliberative process and also
safety and security issues.

MR. LEVENSON: Your Honor, he --

THE COURT: So, hold on.

So, Mr. Gilmer, let me ask you this question. Could
Director Daniels respond to how many, without naming who the
people would be in terms of their title, positions might be
affected by the different types of drugs?

Because I think part of the question relates to just
how many people are involved in this process. I wouldn't
necessarily ask Director Daniels to identify anyone by title

because I think there could be legitimate security or other
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issues related to that. But what about just how many people
would be affected by a potential difference in the drug-?

MR. GILMER: Perhaps, that could be answered, Your
Honor. The concern I have is that he said it depends on what
his final decision is, because he said it depends on what the
drugs are. So that seems to me as if it would dive into
deliberative processes into the final decision. So that's the
concern. I think if it's as extremely narrow as you indicated,
perhaps that's something Director Daniels may answer.

THE COURT: Why don't we try this. Director Daniels,
how many positions do you think are implicated by choices of
drugs? So choosing one drug versus another, without identifying
which positions that are involved in the execution would be
implicated, how many positions would be implicated by a choice
in drugs, as far as you understand 1it?

THE WITNESS: Your Honor, I can't answer that as
narrowly as possible because I would have to utilize a lot of
staff and they would have to come from many places. But it
would also, unfortunately, have me disclose sources, methods,
numbers, security apparatus, and the specialized people that I
need to ensure the security.

Your Honor, I'm very hesitant to talk about those

issues publicly.

THE COURT: So -- so then how about this. In terms of
your —-- what you were referencing, it seems like what you were
PATRICIA L. GANCI, RMR, CRR (702) 385-0670
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saying is that you didn't want to assume that for the variety of

drugs that may be under consideration or could be under

consideration that the same personnel would be used for all. 1Is
that fair?

THE WITNESS: That would be a fair question -- a fair
assumption.

THE COURT: Okay.

THE WITNESS: Yes.

THE COURT: Mr. Gilmer, does that work? Because I
think that was the nature of what -- what Mr. Levenson was
trying to get at, which is that Director Daniels is basically
saying there are many moving parts and staff are affected by
that and staff potentially could be affected, without naming who
they are and without naming the drugs, could be affected by the
choice of drugs. Is that correct, Dr. Daniels -- I mean,
Director Daniels.

THE WITNESS: Your Honor, yes.

THE COURT: Okay. Move on from there, Mr. Levenson.
BY MR. LEVENSON:

Q. You mentioned another component, an EMT. Does the changing
of the -- does the finalization of the protocol determine how
many EMTs you would need?

A. Yes, it could.

0. How?

MR. GILMER: Your Honor, that clearly would go into the

PATRICIA L. GANCI, RMR, CRR (702) 385-0670

PA2919




Case 3:21-cv-00176-RFB-CLB Document 49 Filed 05/06/21 Page 61 of 109

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6l
3:21-cv-00176-RFB-CLB

deliberative process and determinations.

THE COURT: Okay. And I would direct you not to answer

at this time, Director Daniels.

BY MR. LEVENSON:

Q. Director Daniels, you mentioned a coroner, and I'm
presuming -- let me ask the question. Would the protocol
dictate how many coroners you had at the scene?

(Pause.)

THE WITNESS: Your Honor, I would really not like to
answer any questions regarding my processes and procedures, how
many, who many. That's an issue for us. We have to -- for
instance, I'll explain.

There's confidentialities built into the processes. We
have redundancy built in. We may cancel one of two or cancel
two of three at the last moment. And I don't want to be
pigeonholed into saying, well, this is all you have, then later
on who is it.

I need to have control over the mechanisms to --

THE COURT: I appreciate that, Director Daniels.

THE WITNESS: -- perform my judicial responsibilities.

THE COURT: I appreciate that. So you don't have to
answer further.

So, Mr. Levenson, what I would ask you to do is --
because I do think there are legitimate security issues

regarding individuals who may be identified by profession within
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the State, and we should avoid those types of questions.

I haven't ruled on that. And so I don't want to get
into that, but I think that's part of the Director's hesitancy,
which I think is a legitimate concern at this point in time.

So why don't we move on.

MR. LEVENSON: Certainly, Your Honor.

BY MR. LEVENSON:
0. In your meeting with Dr. Azzam, Director Daniels, did you
offer him multiple choices for a drug protocol?

MR. GILMER: Objection, Your Honor. That calls for
questions regarding predecisional and deliberative process.

MR. LEVENSON: Can I respond, Your Honor?

THE COURT: Sure.

MR. LEVENSON: We think it has independent relevance
separate and apart from the deliberative process. This goes to
when the protocol is going to be finalized. We are alleging bad
faith on the part of NDOC and its release of the drug protocol,
so this goes to intent.

If Dr. Azzam was only offered one drug protocol, then
the protocol was pretty much finalized at that point. That's
why we have this question.

THE COURT: Well, the protocol hasn't been finalized
yvet and so I think part of the issue is -- you're right,

Mr. Levenson, it could potentially go to that after the protocol

has in fact been finalized.
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So part of the issue with respect to your bad faith
arguments, which I can appreciate, is that they are premature,
some of them, at this point in time because we don't know what
the final protocol is. I'm not saying you shouldn't ask those
questions, Mr. Levenson, because I think they could potentially
be relevant for the Court's consideration. But for now I am
going to sustain the objection and allow for the privilege to be
asserted for that question.

MR. LEVENSON: Okay.

BY MR. LEVENSON:

Q. Director Daniels, what actions have you taken with respect
to finalizing the execution protocol since your meeting with
Dr. Azzam?

MR. GILMER: Objection, Your Honor. I believe that
also calls for a deliberative process privilege and also could
delve into safety and security concerns as well as Director
Daniels has previously testified.

THE COURT: Sustained. I'll allow for the privilege to
be asserted conditionally at this time.

BY MR. LEVENSON:
0. Director Daniels, in your declaration filed with this Court
on April 30th, that's ECF Number 22-10, at paragraphs 9 through
11 you state that NDOC did not have midazolam in its possession.
Is that correct?

A. That 1s correct.

PATRICIA L. GANCI, RMR, CRR (702) 385-0670
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Q. Now, when you say it is not available for NDOC, what do you
mean by that?
A. In consultation with my pharmacy chief indicated that that
drug was no longer available to the -- to NDOC. That was a
decision made well before I arrived, and I did not get into the
details as to why.
Q. So you're not sure why it is unavailable to NDOC. 1Is that
what I understand?
A. My understanding is that I'm not 100 percent sure as to why,
which is why I will not testify as to why. All I know is I've
been told that that -- that medication is not available to us.

THE COURT: I'm sorry. When you say "it's not
available," it obviously is available in terms of being
available for purchase. You're not saying that it's not
available generally for purchase.

THE WITNESS: To NDOC.

THE COURT: And are you saying that because that's an
NDOC policy or are you saying that because there's some other
reason why you all cannot obtain it? And it's important because
there -- it's one thing if NDOC has made a determination to do
that, potentially. But it's another thing if, essentially, the
company or someone else decided not to provide it.

Can you explain why it's not available?

THE WITNESS: Your Honor, I arrived -- my first day of
work was December 3rd of 'l19. There were a lot of things that I
PATRICIA L. GANCI, RMR, CRR (702) 385-0670
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just didn't know because I wasn't a part of the organization or
understand all the history.

Once I engaged in learning more about this process here
in this state, I started asking about, well, individual items
that were based on the last one.

THE COURT: Right.

THE WITNESS: And it was told to me -- the chief
pharmacist explained to me -- I'm sorry. She's actually the
Pharmacy Director -- indicated to me that that is no longer
available to us. I did not get into the reasons why.

THE COURT: Okay. Okay.

THE WITNESS: It wasn't relevant to me. I wanted to
know what we did have available --

THE COURT: Got it.

THE WITNESS: -- as opposed to what we did not.

THE COURT: Okay. Thank you, Director Daniels.

Go ahead, Mr. Levenson.

BY MR. LEVENSON:

Q. With regard to your obtaining midazolam, in your declaration
at paragraph 10 you state that it cannot be purchased or, quote,
otherwise obtained.

What does "otherwise obtained" mean in --

THE COURT: I think, Mr. Levenson, he's already gone
over this. Let's move on from this question, please.

BY MR. LEVENSON:
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Q0. Are you able to receive drugs from other Department of
Corrections?

MR. GILMER: Your Honor, I object. I think that seeks
a legal conclusion.

THE COURT: Okay. I'm going to sustain that, but,

Mr. Levenson, perhaps you could be more specific about what the
nature is of what you're asking. I'm not sure I understand
myself either, if you're talking about particular agencies, or
it would be helpful to give some more detail.

BY MR. LEVENSON:

Q. Could you -- could you receive the drugs from, let's say,
the Arizona Department of Corrections as opposed to going
through a pharmacy?

A. Thank you.

MR. GILMER: Again, I just would like to object to that
question because I think it calls for a legal conclusion as to
where he can purchase drugs from other states. There's --

THE COURT: So, Mr. Gilmer, maybe I'm not understanding
your —-- your objection. What I understood the question to be is
not asking Director Daniels for a legal conclusion, but whether
or not he understood even as part of this process whether or not
there would be access to -- without him deciding whether or not
he's chosen to pursue it or not, whether or not there would be
access to drugs from other corrections facilities outside of the

State of Nevada. That limited question. And I think that that
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would avoid the legal conclusion that you are objecting to.

So could you answer that -- that question, Director
Daniels? Are you aware of whether or not you could obtain any
drugs for the protocol from other state Departments of
Corrections outside of Nevada?

THE WITNESS: Your Honor, I do not know. I have not
directed my pharmacy chief to attempt to do so nor do I know if
that's a common practice or if she has or has not. I don't
know.

THE COURT: Okay. Thank you, Director Daniels.

BY MR. LEVENSON:
Q. Director Daniels, what other drugs are not available to NDOC
usage for this execution?

MR. GILMER: Objection, Your Honor. That calls for the
deliberative process privilege. And I believe that asking those
questions would delve into his thoughts and opinions with regard
to potential protocols.

MR. LEVENSON: May I respond, Your Honor?

THE COURT: Yes.

MR. LEVENSON: The director and his counsel put this
issue -- they waived this issue because they put in their
declaration and their pleadings that midazolam was not
available. So that would infer that they have waived the issue
as far as what is not available.

What we understand is that they're worried about drug
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companies finding out that their drugs will be used. We're
talking about drugs that will not be used. So it doesn't seem
to have the same public concern nor, as I said, they have put
this -- this in issue.

MR. GILMER: Brief response, Your Honor?

THE COURT: We don't -- I don't need the brief response
because what I'm going to do is I'm going to reserve on this
issue. As indicated, I'm going to have Director Daniels and
Dr. Azzam come back on Monday. I'm going to look at these
privilege issues that are being raised today.

So there will be an opportunity, Mr. Levenson,
potentially for the Court to revisit this later. I think -- T
do think with respect to midazolam it's different because that
was specifically identified in the affidavit. And so that's
different than other hypothetical drugs that NDOC may or may not
have access to.

I'm not saying I wouldn't direct an answer, but let's
move on from there. I'm going to reserve ruling on that.

So, Director, you do not have to answer that question.

Go ahead, Mr. Levenson.
BY MR. LEVENSON:
Q. And, Director, you said that you needed approximately 90 to
100 days to -- to finalize a protocol.

Have you voiced any concerns to anyone that you could

potentially have to formulate and carry out an execution within
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the next four weeks?

MR. GILMER: Objection, Your Honor, as I believe that
mischaracterized the evidence in part or his testimony in part
with regard to the 90 and 120-day timeline.

THE COURT: 1Is that the only portion you're objecting

to?
MR. GILMER: What was the second part of the question?
THE COURT: Because I -- I thought -- I want to -- the
question was -- and we can take out the 90 and 120 days -- have

you voiced any concerns to any State officials or other public
officials about the ability of the NDOC to effectively and
safely carry out an execution within 30 days.

MR. GILMER: Your Honor, I object to that question to
the extent that that could also delve into the deliberative
process as well as potential attorney/client issues depending on
how that answer was asked.

THE COURT: So that's why I asked you about your

objection earlier, Mr. Gilmer, because I would have anticipated

that you would have reasserted it. That's why I just rephrased
it. I didn't expect that he would answer because I expect that
you would in fact object. But I wanted just to restate it

clearly, as I understood it, for the record.
I'm going to allow for that objection to be asserted at
this time and again sustain it conditionally.

MR. LEVENSON: Can I have a moment, Your Honor?
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THE COURT: Sure. Take your time.
(Plaintiff's counsel conferring.)
MR. LEVENSON: Let me try again, Your Honor.
BY MR. LEVENSON:
Q. Director Daniels, do you have any concerns about having to
effectuate an execution within -- possibly within four weeks?
A. I do not have any concerns. In reference to the previous

question, I was opining based on a very deliberate question that
I responded to.

However, I am clearly aware of my duties as the
Director of the Nevada Department of Corrections. And if given
an executed warrant and order, I will execute my duties. I --
there's always an opportunity to know more and learn more, but
at some point in time you still have to execute your duties.
And that's how I see this process.

THE COURT: But, again, Director, you wouldn't
understand the duty to perform an execution that you couldn't
legally perform. And what I mean by that is, for example, if
you actually didn't have the drugs that you thought were
appropriate for the execution, let's say there was an incident
where they were destroyed inadvertently, you're not saying you
would nonetheless go through with an execution even though you
don't think you could safely perform it, correct?

THE WITNESS: Your Honor, I would clearly alert those

in my chain of command as well as my legal counsel as to the
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fact that I don't have the appropriate tools to complete these
tasks. And that would be part of my duty to obviously stay
within the scope of cruel and unusual punishment that's listed
in the Eighth Amendment.

THE COURT: ©No. Okay. I just wanted to receive that
clarification. It sounded as if you were saying you would do it
regardless, but I didn't understand that to be your testimony.
And I think what you're saying is that if you didn't think that
you had the material, you're saying that you would alert the
appropriate individuals or speak with Mr. Gilmer about what the
options would be. Is that right?

THE WITNESS: Yes, Your Honor.

THE COURT: Okay.

BY MR. LEVENSON:

Q. Director Daniels, how do you reconcile your testimony that
you —-- that it would be good to have a longer period of time to
effectuate an execution with the fact that you would -- might
have to prepare and complete an execution with four weeks? How
do you reconcile those two pieces of testimony?

MR. GILMER: Objection, asked and answered. Just
answered that in the last question.

THE COURT: Overruled. I think it's slightly
different.

You can answer that question?

THE WITNESS: Would you repeat the question, sir?
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BY MR. LEVENSON:
Q. Certainly.

How do you reconcile your previous testimony that a
longer period of time to effectuate an execution would be good
with the fact that you are talking about having to go through an
execution in four weeks?

A. Once again, the issue was I was asked to opine on time. And
in most circumstances, if most of us are put in a situation in
which we have more time to deliberate, more time to discuss, we
would take advantage of that. However, that does not mean that
I would not be prepared to take the information I had available
to me as long as it was consistent with what the State law
requires, our statute, as well as the Constitution.

I guess the analogy would be you could never make the
-— perfect the enemy of the good. I would always opt for more
and always opt for better. However, given the circumstances and
the statute, I would go with the best information I had
available. And if I did not believe that I could move forward
in a way that would be consistent with the Constitution, the
State Constitution, then I would apprise the appropriate
individuals.

So I don't see a conflict in my testimony. I was Jjust
asked to opine. I opined, but I'm prepared to do my job.

THE COURT: But let me ask you this question, I think

this may help to clarify this. It sounds to me as if what
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you're saying is if you were given more time you would take more
time because of the seriousness of this process and all the
factors you'd have to consider, right?

THE WITNESS: Your Honor, exactly. I think the people
of the state deserve the fact that the Director of the
Department of Corrections sees this as a very, very serious
issue. There is no greater responsibility than if you are going
to be tasked with, as a part of your duties, to take a life that
you do the best you can, learn as much as you can, and keep
growing and learning as often, but sooner or later the day will
come.

THE COURT: Well, let me ask you this question. If you
had the ability to decide the date and the date was 30 days from
now versus 90 days from now, which date would you choose?

THE WITNESS: Your Honor, last time I opined, that's
how we got here.

THE COURT: Well, but, Director, I want you to be
direct and honest with us.

THE WITNESS: I --

THE COURT: And I think you opined because what you're
saying is it's a deliberative process and you want to be
deliberative.

I appreciate that this gquestion may be uncomfortable,
but the fact is we're looking at, as you said, very serious

issues here. There is a potential for this execution to proceed
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possibly in 30 days, and I have to consider that.

And what you seem to have said to me is, "There are a
lot of factors to consider. I don't necessarily have all of the
information, even about the drugs." If you were given the
choice, wouldn't you choose 90 days over 30 days?

THE WITNESS: If given the choice --

THE COURT: Yes.

THE WITNESS: -- I would go with the longer date.

However, the statutory limits are already set --

THE COURT: And I understand that.

THE WITNESS: -- I would obviously operate within the
scope of the statute.

THE COURT: Director Daniels, I'm not asking you,
right, whether or not you think, because I think you've said
this, you could still -- you think you could still potentially
perform NDOC an execution within 30 days. And you have said
that if you didn't think you could do that, you would -- you
would inform authorities. So I don't think that you're somehow
suggesting with your answer that you wouldn't perform the
duties. I know that's a concern of yours, but that's not what I
take from it.

But you've acquired a great deal of information. It's
helpful for me in terms of understanding this process and
understanding what I have to consider for me to have that

information as well. So I appreciate your candor. Thank you.
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Mr. Levenson?
BY MR. LEVENSON:
Q. Director Daniels, I want to understand something you
testified to previously. You talked about the timing of the
release of the protocol somehow being based on companies seeing
the drugs that were going to be used.

Can you explain that?

(Pause.)

MR. GILMER: Your Honor, I think there's an objection
to that question because I don't remember that testimony, but
I'm not sure exactly what the objection is.

If Mr. Daniels knows what he's asked -- I guess maybe
it's vague. I'm not sure that question is answerable.

But obviously if Director Daniels can --

THE COURT: I think what Mr. Levenson is asking is if
Director Daniels could be more detailed about your, sort of,
reference to the possibility that you have to factor in a
manufacturer coming in and saying, "We don't want to have our
drugs used," and there might be litigation around that, and that
creates something for you to consider in terms of finalizing the
protocol. I think you said something like that in terms of your
prior testimony.

Would that be fair that you have to at least consider
that possibility in terms of what may be available to you in

terms of the execution protocol?
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THE WITNESS: I will respond based on what I believe to
be the question. And at the end of the day, we know that as
much research as I could possibly do, I will take that time to
research and then consult with the Chief Medical Officer.

However, early disclosure of that information could
provide some with an opportunity to create legal roadblocks for
whatever reason. I -- I'm not in the head of any of these
companies.

THE COURT: Right.

THE WITNESS: But I do understand that as I'm working
the information that I received then deciding what information I
want to present to the Chief Medical Officer.

I also have to take into consideration that there may
be some legal challenges that will be generated through many
groups. It can be anti-death penalty groups or so on. But I am
cognizant of that.

But the primary issue is always the due diligence of me
understanding the drugs and what the compounds and having
professionals explain to me what this does, what the dosage
would be, all of those -- those individual issues that I'm not
qualified to make.

So I'm taking in the totality of the act -- of the
execution process and our protocols, as well as our ability to
secure the tools that we need to effectuate the will of the

people.
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THE COURT: Does a consideration of a possible
litigation by a manufacturer factor into your timing of the
finalization of the protocol?

THE WITNESS: (Pause.)

Your Honor, will you rephrase your question, please?

THE COURT: Sure. Does the consideration -- does a
consideration of the possibility of litigation by a manufacturer
to prevent use of a drug factor into your determination about
the timing of the finalization of the protocol?

MR. GILMER: Your Honor, I'm always loath to object to
a Judge's question.

THE COURT: No --

MR. GILMER: That gets into deliberative process.

THE COURT: That's fine. Again, part of it is,

Mr. Gilmer, is I want -- I have to also know which questions you
think would be covered. So I know, Mr. Gilmer, that you're
respectful of the Court, but you will always object if you think
it's appropriate. And I think you will continue to do so.

I'm going to sustain that objection to my own question,
conditionally, with the understanding that I'll have to go back
and look at that.

So -- but I do want to -- I do want to make sure,

Mr. Gilmer, again, even if I ask a question, you're well aware
of the fact that you can object and assert the privilege.

We have to figure out on a question-by-question basis

PATRICIA L. GANCI, RMR, CRR (702) 385-0670
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what the nature of the privilege is that's being asserted so I
can rule on that later.

So, I appreciate that. And, again, I have no doubt
that you'll continue to object as you see appropriate regardless
of who asks the questions.

Mr. Levenson, please go ahead.

MR. LEVENSON: Just a moment, Your Honor.

(Plaintiff's counsel conferring.)

BY MR. LEVENSON:
Q. Director Daniels, do you have any plans to consult with any
other individuals --

MR. GILMER: Objection.

BY MR. LEVENSON:
Q. -- as you formulate the protocol?

MR. GILMER: Objection, Your Honor, that goes into his
deliberative process as to who he may seek opinions from.

THE COURT: Sustained.

(Plaintiff's counsel conferring.)

MR. LEVENSON: Your Honor, can I just revisit that for
a moment? I believe that Director Daniels actually said in his
testimony that he might be consulting with other people and I
wanted to explore that. So I think he put the -- put it in
issue.

THE COURT: I'll go back and take a look at the

transcript. I think to the extent that Director Daniels

PATRICIA L. GANCI, RMR, CRR (702) 385-0670
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identified any individual process, you could potentially ask
about that, but I think that the privilege would extend to him
providing a sort of fulsome and detailed overall description of
his deliberations and process, which is what I think the
question invites.

And as I understand it, Mr. Gilmer, that's your
objection to it. Is that correct?

MR. GILMER: Yes, Your Honor.

THE COURT: All right. So for now I'll continue to
sustain that objection.

MR. LEVENSON: I don't think we have any other
questions at the moment, Your Honor.

THE COURT: All right.

Mr. Gilmer, do you have any additional questions?

MR. GILMER: Your Honor, I have questions, but since
you said Director Daniels will be back on Monday, I'll just
reserve and ask those -- all those questions at that time.

THE COURT: Okay. Well, any questions you think will
be helpful as it relates to deciding the privilege issue,

Mr. Gilmer?

MR. GILMER: ©No, Your Honor. I do not.

THE COURT: All right.

Mr. Pomerantz, Ms. Ahmed, do you have any questions
that you would like to ask of Director Daniels? Certainly you

are free to do so as well.

PATRICIA L. GANCI, RMR, CRR (702) 385-0670

PA2938




Case 3:21-cv-00176-RFB-CLB Document 49 Filed 05/06/21 Page 80 of 109

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80
3:21-cv-00176-RFB-CLB

MR. POMERANTZ: May I have a moment, Your Honor?

THE COURT: Sure. Take your time.

(Defense counsel conferring.)

MS. AHMED: Your Honor, thank you for asking. We don't
have any questions for the witness.

THE COURT: Well, and I'll allow you an opportunity on
Monday when we come back to be able to ask questions. Again, I
know that you all are fairly new on this case and so you may
need some time to be able to delve deeper. So I'll allow you to
be able to reserve on that issue as relates to questions for
Director Daniels.

MS. AHMED: Thank you, Your Honor.

THE COURT: All right. So for now, thank you, Director
Daniels, for your testimony. I appreciate it.

I, unfortunately, am going to require that you come
back on Monday and I appreciate again your time for that, but as
I'm sure you understand, this is a very significant case and
issue that we have to resolve. And so we're going to set a time
and date. But you're excused for now, sir.

THE WITNESS: Yes, Your Honor. Thank you very much.

THE COURT: Thank you.

All right. Let's think a little bit then about next
steps here. Mr. Gilmer, I want to start with you. As you are
aware, in civil cases oftentimes when a privilege is asserted, a

privilege log needs to be created so the Court can figure out

PATRICIA L. GANCI, RMR, CRR (702) 385-0670
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THE STATE OF NEVADA, )
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) Case No.: C159897
VS. )
) Dept. No.: V
ZANE MICHAEL FLOYD, ) .
) Docket: H
Defendant. ))
VERDICT
WE, the Jury in the above entitled case, having found the Nefendant, ZANE MICHAEL

FLOYD, Guilty of Count II - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON of THOMAS MICHAEL DARNELL, and having found that the aggravating circumstance
or circumslances outweigh any mitigating circumstance or circumstances impose a sentence of,
——  Adefinite term of 100 years imprisonment, with eligibility for parole beginning
when a minimum of 40 years has served,
—— Lifein Nevada State Prison With the Possibility of Parole, with el igibility for parole
beginning when a minimum of 40 years has been served.
—— Life in Nevada State Prison Without the Possibility of Parole.

\/ Death.

DATED at Las Vegas, Nevada, this &3£y of July, 2000.
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Page: 2526

PA2941

e ———————



WP

i

v e = o

10

1y

12
13
14
15
16
17
18
19
20
2l
22
23
24
25
26
27
28

WE, the Jury in the above entitled case, having found the Defendant, ZANE MICHAEL

FLOYD, Guilty of Count Il - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY

WEAPON of DENNIS TROY SARGENT, and having found that the aggravating circumstance or

circumstances outweigh any mitigating circumstance or circumstances impose a sentence of,

—  Adefinite term of 100 years imprisonment, with eligibility for parole beginning
when a minimum of 40 years has been served.

—  Life in Nevada State Prison With the Possibility of Parole, with eli gibility for parole
beginning when a minimum of 40 years has been served.

— Life in Nevada State Prison Without the Possibility of Parole,

\_/ Death. Y st

DATED at Las Vegas, Nevada, this ~~__ day of July, 2000.
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Defendant. %
YERDICT

WE, the Jury in the above entitled case, having found the Defendant, ZANE MICHAEL
FLOYD, Guilty of Count IV - MURDER OF THL FIRST DEGREE WITH USE OF A DEADLY
WEAPON of CARLOS CHUCK tEOS, and having found that the aggravating circumstance or
circumstances outweigh any mitigating circumstance or circumstances impose a sentence of,

— A definite term of 100 years imprisonment, with eligibility for parole beginning

when a minimum of 40 years has been served.

—  Life in Nevada Statc Prison With the Possibility of Parole, with eligibility for parole

beginning when a minimum of 40 years has been served._

——, Life in Nevada State Prison Without the Possibility of Parole.

4[ Death. &

DATED at Las Vegas, Nevada, this &2/ day of July, 2000,

i

OREP

CCPD-289

ZANE FLOYD - 3/15/06
Page: 2525

PA2943

e



2006

(L= T - I B =]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

VER
FILED IN OPEN COURT
{1:30AM 20 __
SHIRLEY B. PARRAGUIRRE, GLE
DISTRICT COURT BY ( a1 b O
THE STATE OF NEVADA, )
)
Plaintiff, )
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) Docket: H
Defendant. )
)
VE
WE, the Jury in the above entitled case, having found the Defendant, ZANE MICHAEL

FLOYD, Guiity of Count V - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON of LUCILLE TARANTINO, and having found that the aggravating circumstance or
circumstances outweigh any mitigating circumstance or circumstances impose a s.entence of,
_— A definite term of 100 years imprisoninent, with eligibility for parole beginning
when a minimuwm of 40 years has been served.
—  Lifein Nevada State Prison With the Possibility of Parole, with eligibility for parole
beginning when a minimum of 40 years has becn served.

Life in Nevada State Prison Without the Possibility of Parole.

Ve |
eath., 9§ |
DATED at Las Vegas, Nevada, this& day of July, 2000.
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WE, the Jury in the above entitled case, having found the Defendant, ZANE MICHAEL
FLOYD, Guilty of Count IT - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON of THOMAS MICHAEL DARNELL, designate that the aggravating circumstance or
circumstances which have been checked below have been established beyond a reasonable doubt.
_\/_ﬁ 1. The murder was committed By a person who knowingly created a great risk of
death to more than one person by means of a weapon, device or course of action

which would normally be hazardous to the lives of more than one person.

<

2. The murder was committed upon one or more persons at random and without

apparent motive,

AN

3. The Defendant has, in the immediate proceeding, been convicted of more than one
offense of murder in the first or second degree.

DATED at Las Vegas, Nevada, this '20_ day of July, 2000.

o
REPERSON

VER
FILED IN OPEN COURT
Al 21 300 ¢ 130 411 20
DISTRICT COURT - SHIRLEY B. PARRAGUIRRE, CLERK
CLARK COUNTY, NEVARY /¢, () ’
THE STATE OF NEVADA, ) CAROLE D'ALOIA  DEPUTY
Plaintiff, )
) Case No.: C159897
vs. )
) Dept. No.: V
ZANE MICHAEL FLOYD, )
) Docket: H
Defendant. %
SPECIAL VERDICT

PA2946



VER
FILED IN OPEN cOyRT
130 AM 20
SHIRLEY B, PARRAGUIRRE, CLER
DISTRICT COURTBY /ey 1)
~ CLARK COUNTY, NEVADA CAROLE 0'ALQIA DEPUT
THLE STATE OF NEVADA, )
Plaintiff, %
) Case No.: C159897
VS, )
} Dept. No.: V
ZANE MICHAEL FLOYD, )
) Docket: H
Defendant, g
SPECYAL VERDICT
WE, the Jury in the above entitled case, having found the Defendant, ZANE MICHAEL

FLOYD, Guilty of Count III - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY

WEAPON of DENNIS TROY SARGENT, designate that the aggravating circumstance or

circumistances which have been checked below have been established beyond a reasonable doubt.
L/_ 1. The murder was committcd by a person who knowingly created a great risk of

death to more than one person by means of a weapon, device or course of action

which would normally be hazardous to the lives of more than one person.

2. The murder was committed upon one or more persons at random and without

apparent motive.

I\ <

3. The Defendant has, in the immediate proceeding, been convicted of more than one

offense of murder in the first or second degree.

DATED at Las Vegas, Nevada, this 2_1 da/y of July, 2000.
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THE STATE OF NEVADA, )
)
Plaintiff, )
) Case No. C159897
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) Dept. No.: V
ZANE MICHAEL FLOYD, )
) Docket: H
Defendant. )
)
SPECIAL VERDICT

WE, the Jury in the above entitled case, having found the Defendant, ZANE MICHAEL
FLOYD, Guilty of Count I¥- MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON of CARLOS CHUCK LEOS, designate that the aggravating circumstance or circumstances
which have been checked below have been established beyond a reasonable doubt,

1. The murder was committed by a person who knowingly created a great risk of
death to more than one person by means of a weapon, device or course of action
which would normally be hazardous to the lives of more than one person.

_'\__/ 2. The murder was committed upon one or more persons at random and without

apparenl motive,

1 3. The Defendant has, in the immediate proceeding, been convicted of more than one

- offense of murder in the first or second degree.

1)
DATED at Las Vegas, Nevada, thisZ_L tﬁ\y of July, 2000,
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WE, the Jury in the above entitled case, having found the Defendant, ZANE MICHAEL
FLOYD, Guilty of Count V¥ - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON of LUCILLE TARANTINO, designate that the aggravating circumstance or circumstances
which have been checked below have been established beyond a reasonable doubt.

_\L 1. The murder was committed by a person who knowingly created a great risk of

death to more than one person by means of a weapon, device or course of action

/ which would normally be hazardous to the lives of more than one person.

— 2. The murder was committed upon one or more persons at random and without

apparent motive.

Aé 3. The Defendant has, in the immediate proceeding, been convicted of more than one

offense of murder in the first or second degree.

DATED at Las Vegas, Nevada, this& day of July, 2000,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

TRACY PETROCELLI, A/K/A JOHN No. 79069
SYLVESTER MAIDA,

Appellant, ; Y
FILED
THE STATE OF NEVADA,  MAY 21 2001
Respondent.

ELIZABET1 & B8ROV
CLE [ F-{- M‘.

FREME
ORDER OF REVERSAL AND REMANY)

omecg ——"—--——z.
DEPUTY CLEFIK

This is an appeal from a judgment of conviction, pursuant to a
jury verdict, of first-degree murder and robbery with the use of a deadly
weapon. Second Judicial District Court, Washoe County; Egan K. Walker,
Judge.!

In 1982, appellant Tracy Petrocelli was convicted, pursuant to
a jury verdict, of robbery with the use of a deadly weapon and first-degree
murder and sentenced to death for the first-degree murder. On appeal, this
court affirmed Petrocelli’s convictions and death sentence. Petrocelli v.
State, 101 Nev. 46, 692 P.2d 503 (1985), superseded in part by statute as
stated in Thomas v. State, 120 Nev. 37, 44-45, 83 P.3d 818, 823 (2004). After
being granted relief as to the death sentence, see Petrocelli v. Baker, 869
F.3d 710 (9th Cir. 2017), Petrocelli received a second penalty hearing. On
May 16, 2019, a jury again sentenced Petrocelli to death. This appeal
followed.

Petrocelli argues that the unused verdict forms for sentences of
life with and without the possibility of parole contained erroneous language

that required a finding “that any mitigating circumstance or circumstances

IThe Honorable Kristina Pickering, Justice, did not participate in the
decision in this matter.

2\'-14J08
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are not sufficient to outweigh the aggravating circumstance found.”
Because Petrocelli did not object to the verdict forms, we consider “whether
there was error, whether the error was plain or clear, and whether the error
affected the defendant’s substantial rights.” Green v. State, 119 Nev. 542,
545, 80 P.3d 93, 95 (2003) (internal quotation marks omitted).

To impose a death sentence, a jury must “find[] at least one
aggravating circumstance and further find[ ] that there are no mitigating
circumstances sufficient to outweigh the aggravating circumstance or
circumstances found.” NRS 175.554(3); see also NRS 200.030(4); Hollaway
v. State, 116 Nev. 732, 745, 6 P.3d 987, 996 (2000), overruled on other
grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015). Consistent
with those requirements, when a jury returns a death sentence, its written
verdict must designate the aggravating circumstance(s) found and “state
that there are no mitigating circumstances sufficient to outweigh the
aggravating circumstance or circumstances found.” NRS 175.554(4). There
are no similar requirements when a jury imposes a sentence less than
death. Yet the verdict forms for the other sentencing options used in this
case included the statement about mitigating circumstances not
outweighing the aggravating circumstances that is required only for a
verdict imposing a death sentence. The inclusion of this language is error
that is plain from a casual inspection of the record.

Having concluded there is clear error, we must determine
whether “the error affected [Petrocelli’s] substantial rights, by causing
actual prejudice or a miscarriage of justice.” Valdez v. State, 124 Nev. 1172,
1190, 196 P.3d 465, 477 (2008) (internal quotation marks omitted); see also
Jeremias v. State, 134 Nev. 46, 49, 412 P.3d 43, 51 (2018) (“Under Nevada

law, a plain error affects a defendant’s substantial rights when it causes
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actual prejudice or a miscarriage of justice (defined as a ‘grossly unfair’
outcome).”). Petrocelli conceded both aggravating circumstances alleged.
Thus, the defense case against a death sentence focused on the jury’s
weighing determination—"“the consideration of aggravating factors together
with mitigating factors to determine what penalty shall be imposed.” Lisle,
131 Nev. at 366, 351 P.3d at 732 (alteration and internal quotation marks
omitted). But the verdict forms for the lesser sentencing options contained
erroneous language regarding the weighing determination. Under these
circumstances, we conclude that the error affected Petrocelli’s substantial
rights and he is entitled to a new sentencing hearing. Accordingly, we
conclude Petrocelli has demonstrated plain error, and we

ORDER the judgment of conviction REVERSED AND
REMAND this matter to the district court for proceedings consistent with

this order.

/lmpﬂui\ B

Hardesty
A %jg a o ks
Stiglich

-

@,
Cadish
W 5

Silver
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CC:

Hon. Egan K. Walker, District Judge
Washoe County Public Defender
Attorney General/Carson City
Washoe County District Attorney
Washoe District Court Clerk
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HERNDON, J., with whom PARRAGUIRRE, J. agrees, dissenting:

I respectfully disagree with my colleagues as I do not believe
that there was any error in the verdict forms used at Petrocelli’s second
penalty hearing. Even if error could be found, it did not affect Petrocelli’s
substantial rights and therefore reversal is not warranted.

First, Petrocelli did not object to the three verdict forms that
were used and did not propose any other verdict forms to be added to the
packet of verdict forms submitted to the jury, thereby precluding discussion
before the district court about the challenged language and appellate
review. The lack of objection to the forms is particularly significant, and
not surprising, given that the defense clearly focused their penalty hearing
strategy on requesting mercy as opposed to making any substantial
presentation that Petrocelli was not eligible for the death penalty. During
the settling of the penalty hearing jury instructions, the trial court stated
the following:

[Tlhe defense perspective in the case has clearly
been not to argue whether or not Mr. Petrocelli 1s
death eligible, not explicitly conceding that he is
death eligible or that an aggravator exists beyond a
reasonable doubt, but instead simply positioning
him for mercy.

Said more clearly, the defense position has
been since voir dire and throughout the case
consistent and 1t has consistently been, my words,
not theirs, he is aged, he is frail and he has served
37 years, give him life without, that is the
appropriate punishment,

Petrocelli offered no response to this statement and shortly thereafter,
indicated he had no objection to the proposed verdict forms, while also not
offering any other verdict forms for the court’s consideration. Further,

Petrocelli, during closing argument, conceded the existence of the alleged
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aggravators and told the jury from the outset of his argument that they
would have three sentencing options, which would obviously have included
the death penalty. Although Petrocelli briefly referenced the law regarding
the mitigation versus aggravation weighing process outlined in the jury
instructions, he did not spend any time arguing that the actual mitigation
evidence presented should be found to outweigh the aggravators; rather, he
focused his argument on how the mitigation evidence involving his age,
medical circumstances, and time already spent in prison without significant
disciplinary issues, should warrant a decision that the death penalty was
not the appropriate sentencing choice. In response to overwhelming
evidence, Petrocelli made the difficult but reasonable strategic decision to
view death eligibility as having been proven and focus on a request for
mercy. The lack of any challenge to the submitted verdict forms and
Petrocelli’s arguably intentional act of not submitting any other proposed
verdict forms comport with this strategy of asking the jury to use its
discretion and impose a sentence less than death.

Second, I do not believe the verdict forms were clearly
erroneous; rather, they were at worst, incomplete. The trial court gave the
jury a packet with three verdict forms, one for each of the sentencing
options: life with the possibility of parole, life without the possibility of
parole, and the death penalty. What Petrocelli now challenges is that each
of the two non-death penalty verdict forms contained the same language as
the death penalty verdict form, i.e., that the jury had found “that any
mitigating circumstance or circumstances are not sufficient to outweigh the
aggravating circumstance found.” This language is legally correct in
circumstances where the jury has decided that any mitigation evidence does
not outweigh the aggravators that have been proven and including it on a

verdict form is not error. While NRS 175.554(4) does not require a finding

2

¥
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that the mitigating circumstances are insufficient to outweigh the
aggravating circumstances before the jury can impose a sentence less than
death, the presence of such language does not automatically render the
verdict forms incorrect. The jury is required to first engage in the weighing
process, 1.e., whether any mitigating evidence outweighs any aggravators
that had been found, regardless of what sentencing option the jury then
selects. The verdict forms reflecting that weighing process decision does not
at all render them in any way invalid. Indeed, the jury would have been
well within its prerogative to determine, as the verdict forms state, that any
mitigating circumstances were insufficient to outweigh the aggravating
circumstances and that the appropriate sentence was life with or without
parole.! At most, the verdict forms could be viewed as incomplete as, had
Petrocelli requested it, the trial court could have given two more verdict
forms, one for each non-death penalty sentencing option, with language on
each stating that any mitigation circumstance or circumstances outweighed
the aggravators found.

Third, even assuming error in the unused verdict forms, I do
not believe it affected Petrocelli’s substantial rights. See Jeremias v. State,
134 Nev. 46, 49, 412 P.3d 43, 51 (2018) (listing elements of plain-error
review). The jury was properly instructed on the capital sentencing process
and were told that it “must first determine whether the State has proven

beyond a reasonable doubt that an aggravating circumstance or

It 1s worth noting that, by imposing the death penalty, the jury must
have concluded that there were no mitigating circumstances sufficient to
outweigh the aggravating circumstances found by the jury. NRS
200.030(4)(a). Thus, had the jury used its discretion to impose a sentence
less than death and used either of the challenged verdict forms, the
language at issue would have been correct.
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circumstances exist[,]...whether a mitigation -circumstance or
circumstances exist[,]...and whether any mitigation circumstances
outweigh the aggravating circumstance or circumstances.” It was then
instructed that “[b]ased upon your findings . .. you must then determine
whether the defendant should be sentenced to death or life imprisonment
with or without the possibility of parole.” The jury was also instructed that
“the Defendant is entitled to a verdict of one of the alternatives less than
death” “[i]ff you have a reasonable doubt as to the existence of the
aggravating circumstances in this case, or if you find the mitigating
circumstance or circumstances are sufficient to outweigh the aggravating
circumstance or circumstances found, or if you for any other reason decline
to impose the death penalty.” (Emphasis added.) It thus was emphasized
that the ultimate decision to impose the death penalty was within the jury’s
discretion even if it found at least one aggravating circumstance and that
the mitigating circumstances did not outweigh the aggravating
circumstance(s). Where a jury has been properly instructed on all its
options, no relief is warranted based on an incomplete or erroneous verdict
form. See Harris v. State, 134 Nev. 877, 884, 432 P.3d 207, 213 (2018)
(affirming conviction for first-degree murder despite the fact that the jury
was not given a verdict form on voluntary manslaughter), cert. denied,
U.S. __, 1398S. Ct. 2671 (2019); McNamara v. State, 132 Nev. 606, 621, 377
P.3d 106, 116 (2016) (affirming conviction despite the failure to include a
lesser-included offense on the verdict form). Harris is particularly
applicable to the instant case as the jury in that case was properly
instructed on the law surrounding the offense of voluntary manslaughter
and then the voluntary manslaughter sentencing option was left off of the
verdict forms, leading this court to conclude that the verdict forms were

incomplete but the error was harmless in light of the overwhelming

4
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evidence of Harris’s guilt of first-degree murder. 134 Nev. at 884, 432 P.3d
at 213. Here, the jury was properly instructed on the capital sentencing
process, and then additional verdict forms premised on a finding of
mitigating evidence outweighing the aggravators were not added to the
verdict forms packet, in large part because Petrocelli did not request them.
At worst, this rendered the verdict forms packet incomplete. Because there
was overwhelming evidence of death eligibility, including concessions by
Petrocelli in argument to the existence of the aggravators and a strategy
focusing on mercy as opposed to any real challenge to death eligibility, any
alleged error in providing incomplete verdict forms would be harmless. And
because the jury determined that the State had proven two aggravating
circumstances and that the mitigating circumstances did not outweigh the
aggravating circumstances and then exercised its discretion to impose the
greatest penalty, I cannot conclude that any alleged error related to the
verdict forms for lesser punishments warrants relief.

Based on the above, I respectfully dissent.

Herndon

1 cur;
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On June 8, 1999, the State charged ZANE MICHAEL FLOYD (hereinafter

“Petitioner”) by way of Criminal Complaint with four counts of Murder with Use of a Deadly
Weapon, three counts of Attempt Murder with Use of a Deadly Weapon, five counts of Sexual
Assault with Use of a Deadly Weapon, one count of Burglary While in Possession of a Firearm,
and one count of First Degree Kidnapping with Use of a Deadly Weapon. The State also filed
a Notice of Reservation to Seek the Death Penalty. On June 25, 1999, the State filed an
Amended Criminal Complaint adding an additional charge of Attempt Murder with Use of a
Deadly Weapon.

On June 28, 1999, the State charged Petitioner by way of Information, and two
amendments thereafter, as follows: Count 1 — Burglary While in Possession of a Firearm
(Felony — NRS 205.060); Count 2 — Murder with Use of a Deadly Weapon (Open Murder)
(Felony — NRS 200.010, 200.030, 193.165); Count 3 — Murder with Use of a Deadly Weapon
(Open Murder) (Felony — NRS 200.010, 200.030, 193.165); Count 4 — Murder with Use of a
Deadly Weapon (Open Murder) (Felony — NRS 200.010, 200.030, 193.165); Count 5 — Murder
with Use of a Deadly Weapon (Open Murder) (Felony — NRS 200.010, 200.030, 193.165);
Count 6 — Attempt Murder with Use of a Deadly Weapon (Felony — NRS 200.010, 200.030,
193.165, 193.330); Count 7 — Attempt Murder with Use of a Deadly Weapon (Felony — NRS
200.010,200.030, 193.165, 193.330); Count 8 — First Degree Kidnapping with Use of a Deadly
Weapon (Felony — NRS 200.310, 200.320, 193.165); Count 9 — Sexual Assault with Use of a
Deadly Weapon (Felony — NRS 200.364, 200.366, 193.165); Count 10 —Sexual Assault with
Use of a Deadly Weapon (Felony — NRS 200.364, 200.366, 193.165); Count 11 — Sexual
Assault with Use of a Deadly Weapon (Felony — NRS 200.364, 200.366, 193.165); and Count
12 — Sexual Assault with Use of a Deadly Weapon (Felony — NRS 200.364, 200.366, 193.165).
On July 6, 1999, the State filed a Notice of Intent to Seek the Death Penalty.

Petitioner’s jury trial commenced on July 11, 2000. On July 19, 2000, the jury returned

a verdict finding Petitioner guilty on all counts. At the penalty hearing, the State introduced

2
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three aggravating circumstances in support of a death sentence. On July 21, 2000, the same
jury returned a verdict of death.

On August 11, 2000, Petitioner filed a Motion for New Trial. The State filed its
Opposition on August 17, 2000. On August 21, 2000, the district court denied the Motion for
New Trial. The Order was filed on August 24, 2000.

On August 31, 2000, the district court adjudicated Petitioner guilty, and sentenced him
to death for Counts 2, 3, 4, and 5. The Judgment of Conviction and the Order of Execution
were filed on September 5, 2000.

On September 11, 2000, Petitioner filed a direct appeal with the Nevada Supreme
Court. The Nevada Supreme Court affirmed Petitioner’s conviction on March 13, 2002. The
Court denied Petitioner’s subsequent Motion for Rehearing on May 7, 2002. Appellate counsel
then filed a Petition for Writ of Certiorari to the United States Supreme Court, which was
denied on February 24, 2003. Remittitur issued on March 26, 2003.

On June 19, 2003, Petitioner filed his first Petition for Writ of Habeas Corpus (Post-
Conviction). The State filed its Response on July 24, 2003. Petitioner then filed a Supplemental
Petition through counsel, David Schieck, Esq., on October 6, 2004. The State filed its
Supplemental Opposition on December 7, 2004. On January 18, 2005, the district court denied
Petitioner’s Petition. The Findings of Fact, Conclusions of Law and Order was filed on
February 4, 2005.

Petitioner filed a Notice of Appeal on March 9, 2005, appealing the denial of his post-
conviction Petition. On February 16, 2006, the Nevada Supreme Court affirmed the denial of
Petitioner’s Petition for Writ of Habeas Corpus. Remittitur issued on April 14, 2006.

On April 14, 2006, Petitioner filed a Petition for Writ of Habeas Corpus in the United
States District Court and requested stay and abeyance. Stay and abeyance was granted on April
25, 2007, for exhaustion of state court remedies.

Petitioner then filed his second successive Petition for Writ of Habeas Corpus (Post-
Conviction) on June 8, 2007. The State filed its Opposition on August 18, 2007. Petitioner

filed his Reply on August 28, 2007. Following argument by both parties on December 13,

3
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2007, the district court ordered an evidentiary hearing. Following the hearing on February 22,
2008, where Petitioner’s former counsel, David Schieck, Esq. testified, the district court denied
Petitioner’s second Petition. The Findings of Fact, Conclusions of Law and Order was filed
on April 2, 2008.

On April 7, 2008, Petitioner filed a Notice of Appeal from the denial of his second
Petition for Writ of Habeas Corpus (Post-Conviction). On November 17, 2010, the Nevada
Supreme Court affirmed the district court’s denial of the second Petition. Remittitur issued
February 18, 2011. The Nevada Supreme Court also denied Petitioner’s request for Rehearing.

On September 22, 2014, the United States District Court denied Petitioner’s Petition
for Writ of Habeas Corpus (Post-Conviction). Petitioner filed a Notice of Appeal to the United
States Court of Appeals for the Ninth Circuit on October 22, 2014. On October 11, 2019, the
United States Court of Appeals for the Ninth Circuit issued an Order affirming the United
States District Court’s denial of Petitioner’s Petition for Writ of Habeas Corpus.

On November 2, 2020, the United States Supreme Court denied Petitioner’s Petition
for Writ of Certiorari. On November 5, 2020, Mandate was filed giving the judgment of the
United States Court of Appeals for the Ninth Circuit full effect.

On April 14, 2021, the State filed a Motion Seeking an Execution Warrant. The same
day, Petitioner filed a Motion to Transfer Case Under EDCR 1.60(H) and Motion to Disqualify
the Clark County District Attorney’s Office. On April 15, 2021, the State filed a Motion for
the Court to Issue Second Supplemental Order of Execution and Second Supplemental
Warrant of Execution. On April 21, 2021, Petitioner filed an Opposition to Motion for the
Court to Issue Second Supplemental Order of Execution and Second Supplemental Warrant
of Execution. Petitioner filed an Amended Opposition on April 26, 2021.

On April 26, 2021, the State filed an Opposition to Petitioner’s Motion to Disqualify
the Clark County District Attorney’s Office and a Response to his Motion to Transfer Case
Under EDCR 1.60(H). Petitioner filed both his Replies on April 29, 2021. On May 5, 2021,
the State filed its Reply to Petitioner’s Opposition to Motion for the Court to Issue Second

Supplemental Order of Execution and Second Supplemental Warrant of Execution. On April

4
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10, 2021, the State filed an Addendum to State’s Motion for the Court to Issue Second
Supplemental Order of Execution and Second Supplemental Warrant of Execution.

On May 11, 2021, Petitioner filed a Motion to Strike, or Alternatively, Motion to Stay
the Second Supplemental Order of Execution and Second Supplemental Warrant of Execution.
The State filed its Opposition to the Motion to Strike on May 13, 2021. Petitioner filed a Reply
on May 20, 2021. On June 4, 2021, this Court denied Petitioner’s Motion to Strike.

Following a hearing on May 14, 2021, this Court denied both Petitioner’s Motion to
Disqualify the Clark County District Attorney’s Office and Motion to Transfer Case Under
EDCR 1.60(H). This Court entered the Decision and Order Denying Petitioner’s Motion to
Disqualify the Clark County District Attorney’s Office on May 18, 2021.

On April 15, 2021, Petitioner filed his third Petition for Writ of Habeas Corpus (Post-
Conviction). Following a hearing on May 6, 2021, in the United States District Court, District
of Nevada, Petitioner filed the instant Amended Petition for Writ of Habeas Corpus (Post-
Conviction) (hereinafter “Third Petition) on May 11, 2021.

ARGUMENT
L. PETITIONER’S CLAIMS 2, 3, AND 4 ARE NOT COGNIZABLE
CLAIMS FOR A HABEAS PETITION

A petition for writ of habeas corpus should only address (1) relief from a judgment of
conviction or sentence in a criminal case; or (2) challenges to the computation of time that a
petition has served pursuant to a judgment of conviction. NRS 34.720. “Habeas corpus is a
unique remedy that is governed by its own statutes regarding procedure and appeal. Mazzan
v. State, 109 Nev. 1067, 863 P.2d 1035 (1993). Given that habeas corpus is a statutorily created
remedy, the claims raised must fit within the statutory scheme.

Claims 2, 3, and 4 in his Petition are claims that are outside the realm permitted by
statute. Petitioner argues in Claim 2 that his due process is being deprived because he has not
had an opportunity to seek clemency. In Claim 3 he argues that he cannot be executed at Ely
State Prison. Finally in Claim 4 he argues that his execution would constitute cruel and unusual

punishment. None of these three claims have anything to do with the validity of his judgment

5
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of conviction or sentence as required by NRS 34.720. Moreover, as to Claim 4, “[A] claim

challenging the constitutionality of Nevada’s lethal-injection protocol is not cognizable in a

postconviction petition for writ of habeas corpus.” McConnell v. State, 125 Nev. 243, 212
P.3d 307 (2009) In denying the petition, the McConnell Court held that the petition was
challenging the manner in which a death sentence was to be carried out, which is separate from
the validity of the judgment of conviction or sentence. Id.

The instant third post-conviction Petition is not the proper vehicle to challenge his
ability to seek clemency (Claim 2). It is not the proper vehicle to challenge where his execution
will take place (Claim 3). It is not the proper vehicle to challenge the execution protocol (Claim
4). Petitioner’s substantive claims of why this Court should not sign the Order of Execution
and Warrant should not be raised in a post-conviction Petition and should be raised by
challenging the Order itself. A post-conviction habeas is not the proper remedy. Therefore,
Claims 2, 3, and 4 should all be dismissed as non-cognizable claims.

II.  THIS THIRD PETITION IS TIME-BARRED

Petitioner’s instant third Petition for Writ of Habeas Corpus was not filed within one
year of the filing of the Remittitur. Thus, this third Petition is time-barred. Pursuant to NRS
34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remuttitur. For the Furgoses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:
(a)  That the delay is not the fault of the petitioner; and

(b)  That dismissal of the petition as untimely will
unduly prejudice the petitioner.

The Nevada Supreme Court has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

6
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The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the Petitioner that he purchased postage through the prison and mailed
the petition within the one-year time limit.

In the instant case, Petitioner filed a direct appeal, and Remittitur issued on March 26,
2003. Petitioner filed the instant third Amended Petition on May 11, 2021—over eighteen
years after the Remittitur from his direct appeal. Therefore, the instant third Petition is time-
barred. Dickerson, 114 Nev. at 1087, 967 P.2d at 1133-34. Absent a showing of good cause
to excuse this delay, the instant Petition must be dismissed.

III. THIS THIRD PETITION SHOULD BE DISMISSED BECAUSE IT IS

SUCCESSIVE AND AN ABUSE OF THE WRIT

This third petition is successive because Petitioner failed to raise any of these grounds
in a prior petition or direct appeal. NRS 34.810 gives the district court authority to dismiss a
petition.

Pursuant to NRS 34.810:

1. The court shall dismiss a petition if the court determines that:
(b) The petitioner’s conviction was the result of a trial and
the grounds for the petition could have been:
(1) Presented to the trial court;
%2) Raised in a direct appeal or a prior petition for a
writ of habeas corpus or postconviction relief; or
%3) Raised in any other proceeding that the petitioner has taken to secure relief
rom the petitioner’s conviction and sentence, unless the court finds both cause
for the failure to present the grounds and actual prejudice to the petitioner

None of these claims were (1) presented to the trial court; (2) raised on direct appeal or
a prior petition; or (3) raised in any other proceeding. The Nevada Supreme Court has held
that “[A]ll other claims that are appropriate for a direct appeal must be pursued on direct
appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State, 110
Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added) (disapproved on other grounds
by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A court must dismiss a habeas

petition if it presents claims that either were or could have been presented in an earlier
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proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001).

Furthermore, substantive claims are beyond the scope of habeas and waived. NRS
34.724(2)(a); Evans, 117 Nev. at 646—47, 29 P.3d at 523; Franklin v. State, 110 Nev. 750, 752,
877 P.2d 1058, 1059 (1994), disapproved on other grounds, Thomas v. State, 115 Nev. 148,

979 P.2d 222 (1999). Under NRS 34.810(3), a Petitioner may only escape these procedural
bars if they meet the burden of establishing good cause and prejudice. Where a Petitioner does
not show good cause for failure to raise claims of error upon direct appeal, the district court is
not obliged to consider them in post-conviction proceedings. Jones v. State, 91 Nev. 416, 536
P.2d 1025 (1975).

Here, Petitioner was convicted at trial and proceeded to file a direct appeal, a first
postconviction petition for a writ of habeas corpus, a second postconviction for a writ of habeas
corpus, a federal petition for a writ of habeas corpus, and now the instant third postconviction
petition for writ of habeas corpus. Petitioner has never raised any of these grounds on any prior
petitions despite having the ability to do so.

NRS 34.810(2) reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds
for relief and that the prior determination was on the merits or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have already been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive petitions
will only be decided on the merits if the petitioner can show good cause and prejudice. NRS

34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994); see also Hart v.
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State, 116 Nev. 558, 563—64, 1 P.3d 969, 972 (2000) (holding that “where a Petitioner
previously has sought relief from the judgment, the Petitioner’s failure to identify all grounds
for relief in the first instance should weigh against consideration of the successive motion.”)
The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-98 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Here, this is Petitioner’s third post-conviction Petition. Petitioner did not raise the
instant claims on direct appeal, in his first Petition, in his second Petition, or in a federal
Petition. Instead, Petitioner raises these claims for the first time now, over eighteen years later.
Third Petition, at 20-22. Accordingly, this third Petition is an abuse of the writ, procedurally
barred, and therefore, must be dismissed.

IV. APPLICATION OF THE PROCEDURAL BARS IS MANDATORY

The Nevada Supreme Court has held that the district court has a duty to consider
whether a Petitioner’s post-conviction petition claims are procedurally barred. State v. Eighth
Judicial Dist. Court (Riker), 121 Nev. 225,231, 112 P.3d 1070, 1074 (2005). The Riker Court

found that “[a]pplication of the statutory procedural default rules to post-conviction habeas

petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

9
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Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

This position was reaffirmed in State v. Greene, 129 Nev. 559, 307 P.3d 322 (2013).

There the Court ruled that the Petitioner’s petition was “untimely, successive, and an abuse of
the writ” and that the Petitioner failed to show good cause and actual prejudice. Id. at 324, 307
P.3d at 326. Accordingly, the Court reversed the district court and ordered the Petitioner’s
petition dismissed pursuant to the procedural bars. Id. at 324, 307 P.3d at 322-23. The
procedural bars are so fundamental to the post-conviction process that they must be applied
by this Court even if not raised by the State. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Therefore, application of the procedural bars is mandatory.

V.  THE STATE AFFIRMATIVELY PLEADS LACHES

Certain limitations exist on how long a Petitioner may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine of laches is necessary in determining
whether a Petitioner has shown ‘manifest injustice’ that would permit a modification of a
sentence. Hart, 116 Nev. at 563—64, 1 P.3d at 972. In Hart, the Nevada Supreme Court stated:
“Application of the doctrine to an individual case may require consideration of several factors,
including: (1) whether there was an inexcusable delay in seeking relief; (2) whether an implied
waiver has arisen from the Petitioner’s knowing acquiescence in existing conditions; and (3)
whether circumstances exist that prejudice the State. See Buckholt v. District Court, 94 Nev.

631, 633, 584 P.2d 672, 673-74 (1978).” Id.

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[Pletitions that are filed many years after

conviction are an unreasonable burden on the criminal justice system. The necessity for a
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workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2).
The State affirmatively pleads laches in this case given that over eighteen years have
elapsed between the issuing of Remittitur and the filing of the instant third Petition. In order

to overcome the presumption of prejudice to the State, Petitioner has the heavy burden of

proving a fundamental miscarriage of justice. See Little v. Warden, 117 Nev. 845, 853, 34
P.3d 540, 545 (2001). Based on Petitioner’s representations and on what he has filed with this
Court thus far, Petitioner has failed to meet that burden.

As discussed earlier, the one-year time bar began to run from the date the of the
Remittitur on March 26, 2003. The third Petition was filed on May 11, 2021 — over eighteen
years later. Because more than eighteen years have elapsed between the Remittitur and the
filing of the instant third Petition, NRS 34.800 directly applies in this case, and a presumption
of prejudice to the State arises. Therefore, pursuant to NRS 34.800, this third Petition should
be dismissed under the doctrine of laches.

VI. PETITIONER CANNOT ESTABLISH GOOD CAUSE TO OVERCOME

THE MANDATORY PROCEDURAL BARS

A showing of good cause and prejudice may overcome procedural bars. However,
Petitioner cannot demonstrate good cause to explain why his Petition is untimely.

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)
(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. Rather, to find good cause, there must be a “substantial
reason; one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,
506 (2003) (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Any

delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).
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A petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

Further, to establish prejudice, the Petitioner must show “‘not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.’” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United
States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

In the instant case, Petitioner cannot establish good cause to overcome the mandatory
procedural bars because he cannot demonstrate that this claim was not reasonably available at
the time of default. Clem, 119 Nev. at 621, 81 P.3d at 525.

A. Claim One

Petitioner asserts that he is raising Claim One now for the first time in the instant third
Petition because the claim is based on “new scientific evidence demonstrating the
equivalence” of fetal alcohol spectrum disorder (FASD) as an intellectual disability. Third
Petition, at 20.

The “new scientific evidence” that Petitioner relies on are two separate Declarations of
Dr. Natalie Novick Brown from October 17, 2006, and February 24, 2021. See Petitioner’s
“Exhibit 1” and “Exhibit 2.” The first Declaration, “Exhibit 1” from October 17, 2006,
explains that the Las Vegas Federal Public Defender, Capital Habeas Unit, retained Dr. Novick
Brown to examine Petitioner’s FASD. See “Exhibit 17 at 1. “Exhibit 1” was prepared for the
purposes of Petitioner’s second Petition, which was previously denied by the district court.

Petitioner raised similar claims regarding his FASD in his second Petition, claiming that trial
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counsel was ineffective for failing to investigate and present evidence of his FASD at trial.

Second Petition, filed June 8, 2007, at 75-99. Similarly, Petitioner raised the issue that he was

actually innocent of the offense because he committed it in a “dissociative fugue” based on his
FASD. Id. at 109-110.

The second Declaration, “Exhibit 2” from February 24, 2021, was once again prepared
by Dr. Novick Brown for the Las Vegas Federal Public Defender, Capital Habeas Unit, to
address whether Petitioner’s FASD is consistent with the DSM-5, and if it compares to an
intellectual disability. See “Exhibit 2” at 2. Dr. Novick Brown’s second Declaration and
Petitioner’s third Petition both revolve around the Diagnostic and Statistical Manual of Mental
Disorders 5 (DSM-5) to prove that Petitioner’s FASD renders him ineligible for execution.
Petitioner constantly refers to this as “new scientific evidence,” but fails to address why this
claim is only being raised now for the first time eighteen years later. The DSM-5 was last

updated in 2013. Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition (DSM-

5) (May 18, 2013). Petitioner fails to address how this is “new scientific evidence” when this
was available for him to raise in 2013—over eight years ago.

Petitioner relies on Dr. Novick Brown’s second Declaration to claim that he “meets the
current diagnosis under the DSM-5 for the CNS impairment in FASD.” Third Petition, at 27.
He claims that his “FASD diagnosis under the DSM-5, ND-PAE, is a brain-based, life-long
impactful, disorder deserving of the classification ‘ID Equivalence.’” Id. at 32. Even if this
were true, Petitioner does not and cannot address why he failed to raise this for the last eight
years when this evidence was available in the DSM-5 as of 2013. Thus, this is hardly “new
scientific evidence” to establish good cause to overcome the mandatory procedural bars.

Moreover, Petitioner claims that because of this DSM-5 “new scientific evidence” from
2013, he is ineligible for execution because of Roper v. Simmons, 543 U.S. 551, 578, 125 S.
Ct. 1183, 1200 (2005). Third Petition, at 33-36. Petitioner claims that executing him with the

United States Supreme Court precedent of Roper would be cruel and unusual punishment. Id.
at 33-38. It is undisputed that Roper held that execution of individuals who were under 18
years of age at the time of their capital crimes is prohibited by the Eighth Amendment. Roper,
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at 551, 125 S. Ct. at 1184. And it is undisputed that Petitioner committed these murders at the
age of twenty-three. Third Petition, at 36. Petitioner claims that this “rationale of Roper
extends to individuals age twenty-three because the human brain continues to develop beyond
the age of eighteen,” without any legal support that this assertion is true. Id. at 34. It is simply
false that Petitioner is exempt from execution because he committed these murders at the age
of twenty-three. Even if this were the case, once again, Petitioner cannot explain how Roper
establishes good cause to overcome the mandatory procedural bars.

Petitioner claims that executing him would constitute cruel and unusual punishment

because of his diagnosis under the DSM-5 and his mental age under Roper. Third Petition, at

37-38. However, Petitioner cannot demonstrate to this Court how this is “new scientific
evidence” and could not have been raised earlier. At the absolute earliest, Petitioner could have
raised these claims from the DSM-5 and Roper in 2013 when the DSM-5 was last updated.
But, strategically, Petitioner through the Federal Public Defender’s Office once again asks Dr.
Novick Brown for a second Declaration in an attempt to delay his execution. The State has
routinely raised this issue to this Court for the last two months that Petitioner is repeatedly
filing anything he can to delay his execution further. The instant third, procedurally barred
Petition is nothing short of a meritless attempt to further delay the execution. Therefore,
Petitioner cannot demonstrate good cause to overcome the mandatory procedural bars and
explain why he waited to provide this “new scientific evidence” to this Court until immediately
after the State filed the Order of Execution. As such, this Petition must be dismissed.
B. Claim Two

Petitioner claims that he is raising Claim Two for the first time in the instant third
Petition because the “factual basis for Claim [Two] was not known until the State announced
it intended to seek a warrant for Floyd’s execution without giving Floyd the opportunity to
pursue clemency.” Third Petition, at 21. After the jury returned a verdict of death against
Petitioner back in 2000, he was obviously aware of the potential to be executed. Petitioner had
the potential to seek clemency since 2000—he did not have to wait till the State filed the

Warrant of Execution to pursue clemency.
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In Nevada, the Pardons Board’s constitutional power to grant pardons and
commutations of sentences is exclusive. Nev. Const. art. 5, § 14. There is no due process right

for a Petitioner to clemency. Niergarth v. State, 105 Nev. 26, 28, 768 P.2d 882, 883 (1989).

Moreover, the Nevada Supreme Court has held that parole is not a constitutional right, but a

right bestowed by “legislative grace.” Goldsworthy v. Hannifin, 86 Nev. 252, 256, 468 P.2d

350, 353 (1970). Thus, Petitioner has no right to clemency or to apply for a Pardon before this
Court can issue the Order of Execution or sign the Warrant. By waiting twenty-one years to
apply for clemency, Petitioner cannot establish good cause to explain why this claim was
untimely and just raised for the first time in his third Petition.

C. Claim Three

Petitioner claims that he can establish good cause to overcome the mandatory time-bar
of his third claim because “[t]he State has only just notified Floyd that it intends to effectuate
his execution at the Ely State Prison.” Third Petition, at 21. Petitioner’s third claim is
essentially the same claim he raised in his recent Motion to Strike, which this Court has denied.

Petitioner claims that the execution is precluded under NRS 176.355(3), because all
executions “must take place at the state prison.” Third Petition, at 46-48. Petitioner asserts that
the closed Nevada State Prison in Carson City is the only state prison in Nevada where the
execution can be held. Petitioner concedes that there are two Nevada “state prisons,” including
Ely State Prison and High Desert State Prison. Id. at 47. It is unclear why the execution must
take place at the decommissioned Nevada State Prison, and not any other state prison in
Nevada.

Moreover, the Nevada State Legislature approved $860,000 in 2015 to fund a brand-
new execution chamber at Ely State Prison. See www.reviewjournal.com/crime/nevadas-new-
86000-execution-chamber-is-finished-but-gathering-dust/. If the legislature’s intent were for
executions to take place only at the Nevada State Prison in Carson City, the legislature would
not have approved almost a million dollars to construct a new execution chamber at Ely State

Prison. Petitioner has clearly known of the potential to be executed at Ely State Prison for
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almost six years once the legislature approved almost a million dollars to construct the new
execution chamber.

Therefore, Petitioner cannot establish good cause to overcome the mandatory
procedural bars for this claim. Petitioner claims that the State has only “just notified” him of
the intent to execute at Ely State Prison. However, Petitioner has been on notice that the
execution will take place at Ely State Prison once the legislature approved almost a million
dollars for the new execution chamber. Petitioner has already raised this claim in his Motion
to Strike, which was denied by this Court. This is simply another claim he is raising attempting
to delay the execution. Thus, Petitioner cannot establish good cause for this claim.

D. Claim Four

Lastly, Petitioner’s fourth claim is newly raised in this Petition because it is based on a
hearing held in federal court on May 6, 2021. Third Petition, at 22; See Petitioner’s “Exhibit
4.” Petitioner claims that the testimony from the hearing proves that NDOC is not capable of
conducting an execution which complies with state and federal constitutions. Third Petition,
at 22. Petitioner’s assertion is without merit and cannot establish good cause to overcome the
mandatory procedural bars.

NRS 176.355(1) provides that a sentence of death in Nevada “must be inflicted by an
injection of a lethal drug.” NRS 176.355(2)(b) requires the Director of the Department of
Corrections to “[s]elect the drug or combination of drugs to be used for the execution after

consulting with the State Health Officer.” However as mentioned in State v. McConnell, the

Nevada Supreme Court concluded that the method of lethal injection is not appropriate for a
petition for a writ of habeas corpus, and it is certainly not appropriate to support any good
cause for this delay. 120 Nev. 1043, 1056, 102 P.3d 606, 616 (2004). Moreover, the United
States Supreme Court has held that the ultimate authority to determine the lethal injection

protocol is left to the Department of Corrections. Hill v. McDonough, 547 U.S. 573, 577, 126

S. Ct. 2096, 2100 (2006). The specific protocol under which Petitioner’s execution is to be
carried out is within the discretion of the Nevada Department of Corrections. NRS 176.355.
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Therefore, the method of lethal injection itself is not unconstitutional and is determined by
NDOC.

Petitioner unjustifiably asserts that his execution is unconstitutional because “NDOC is
not prepared to conduct his execution in a manner that complies with constitutional
requirements.” Third Petition, at 50. Petitioner repeatedly asserts that NDOC is not prepared
to go forward with an execution—then cites to Director Daniels testimony where he testifies
that they are “still in the process of looking at the various drugs to be used.” Id. Not once does
Director Daniels testify that the execution will be unconstitutional, in fact if anything the
Director said if there were an order to execute, he would lawfully perform his duty. Instead,
Director Daniels testified that the protocol has not been finalized. “Exhibit 4” at 40. Director
Daniels testimony only explains that NDOC is running through protocols and procedures and
that there are a lot of moving parts NDOC is processing while finalizing the protocol and
execution. Id. at 40-44. Petitioner claims that his execution will be unconstitutional, when it is
undisputed the protocol has not been finalized yet. Thus, it is unclear how the Petitioner can
claim his execution will be unconstitutional, when the final protocol has not been determined.

In sum, Petitioner’s instant third Petition is nothing more than another attempt to further
delay his execution. This Petition amounts to a time-barred, successive, meritless post-
conviction habeas petition. Moreover, he cannot establish good cause to overcome the
procedural bars for all four claims. These claims are meritless and further examples of how
Petitioner is making any argument to further delay his execution. Petitioner has exhausted all
appellate remedies. Therefore, Petitioner cannot establish good cause to explain why his
Petition was untimely, and the instant third Petition must be denied as procedurally barred.

E. Newly raised Claim 5

The State is aware and understands that Petitioner intends to file an amended petition

that incorporates a claim based on the recently issued Order in Petrocelli v. State, No. 79069,

2021 WL 2073794 (May 21, 2021). Although the State understands there will be additional

briefing, the verdict forms in Petrocelli were entirely different from the ones used in

Petitioner’s conviction.

17

\\CLARKCOUNTYDA.NET\CRMCASE2\1900\1999\265\43\199926543C-RSPN-(FLOYD, ZANE)-001.DOCX

PA2976




O 0 9 O »n kA WD~

N NN N N N N N N o e e e e e e e
o 9 O W B~ WD = O VO 0NN R WD —= O

The fact that this case was recently decided, however, was not an impediment external
to the defense in not raising this claim earlier. The verdict form in this case has not changed
since Petitioner’s conviction. Thus, there is simply no good cause for this delay.

Furthermore, the issue in Petrocelli was that multiple verdict forms were proffered to
the jury which all indicated that the aggravators outweighed the mitigators. Thus three total
but separate verdict forms were offered, but all of the forms erroneously carried the language
that the aggravating circumstances exist but that the mitigating circumstances do not outweigh
the aggravating circumstances regardless of the verdict chosen. These forms were an error of
law in that the only verdict in which the aggravating circumstances outweigh the mitigating
circumstances is in a verdict imposing the death sentence, not life with or without the
possibility of parole.

This situation is entirely different from the Petitioner Floyd’s case because first the jury
were required to identify the aggravators for each of the four victims. Then the jury
appropriately selected the only option possible where the aggravators outweighed the
mitigators and imposed a sentence of death. The verdict form used here was not one that would
have led to unnecessary confusion as did the multiple verdict forms that were used in
Petrocelli.
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CONCLUSION

Petitioner’s instant third Petition is nothing more than a meritless argument to further
delay his execution. Petitioner cannot establish good cause to overcome the mandatory
procedural bars. Therefore, the State respectfully requests that Petitioner’s third and
procedurally barred Petition for Writ of Habeas Corpus (Post-Conviction) be DENIED.

DATED this 4th day of June, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Alexander Chen
ALEXANDER CHEN
Chief Deputy District Attorney
Nevada Bar #10539
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I hereby certify that service of the above and foregoing, was made this 4" day of June
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David Anthony, Assistant Federal PD
David_anthony@fd.org

Brad D. Levenson, Assistant Federal PD
Brad_Levenson@fd.org

Jocelyn S. Murphy, Assistant Federal PD
Jocelyn Murphy@fd.org
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Employee of the District Attorney’s Office
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Las Vegas, Nevada, Friday, June 4, 2021

[Hearing commenced at 8:35 a.m.]

THE COURT: Good morning, everyone.

MR. CHEN: Good morning.

THE COURT: We have two motions on calendar this morning.
| think the first one we should handle is the motion to strike -- everyone
have a seat -- and that was filed by counsel for Mr. Floyd.

MR. ANTHONY: Judge, we also -- if the Court would entertain
it, both Mr. Chen and | are ready to argue the motion for reconsideration
of the disqualification motion. If you would entertain that, we’re ready to
go on that as well.

THE COURT: | haven't reviewed that because it’s set for next
week, | believe.

MR. ANTHONY: Next Friday; correct.

THE COURT: Yeah, | just --

MR. ANTHONY: Okay.

THE COURT: -- haven'’t looked at it. | mean, | know it exists, |
have not reviewed it.

So | think the motion to strike should be argued first.

MR. LEVENSON: Your Honor, may | approach the lectern.

THE COURT: Absolutely.

MR. LEVENSON: So Mr. Floyd’s motion to strike the State’s
order and warrant of execution is predicated on Nevada Statute 176.355,

the title of the statute is called Method, Time, and Place. This was a
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statute that was passed in 1967. There is no dispute that at the time that
the statute was passed that when the legislature said “the state prison”
what they were referring to was the Nevada State Prison. It was the only
state prison in existence at the time.

If we look at the rules of statutory construction that apply here
we have a couple things to look at, first of all the statute uses the word
“the” and “the” is a definite article. As a rule of statutory construction the
word “the” refers to a specific reference. It doesn’t say “a state prison”
and it doesn’t say “any state prison.” This is a rule of statutory
construction; it has been followed by appellate courts in Nevada.

The plain language also says state prison singular, which
means we’re talking about one place. The State’s proffered execution
warrant that they initially proffered to the Court similarly acknowledged
that when they used the word “the state prison” what they were referring
to is the Nevada State prison.

There’s also a preexisting historical understanding. We cited
to Your Honor the Kramer case, the Kramer case was from the 1940s
and it was based on a predecessor statute where the Nevada Supreme
Court recognized that the word “the state prison” was a reference to the
Nevada State Prison located just outside of Carson City, Nevada.

The legislature also has a long history of requiring that
executions take place at the Nevada State Prison. My understanding,
from looking at the historical society regarding the Nevada State Prison,
is that the legislature first passed the statute in 1901 requiring that after

1903 all executions had to take place at the Nevada State Prison. Before
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that executions took place at the county seat where the defendant was
convicted. So there is legislative intent starting in 1901 and it carries
forward all the way until 1967 when the legislature passed the current
version of NRS 176.355.

The State’s arguments are few in their opposition to our
motion. The first thing the State correctly acknowledges is that there was
only one state prison in existence when the statute was enacted. The
next argument that the State raises is what | would characterize as a
strawman. The State argues that the statute doesn’t say there is only
one state prison. Well, of course not. It just talks about “the state
prison.”

The State also argues -- and | think this is the point where we
have the most tension between the parties -- is the State argues correctly
that the legislature apportioned money to fund the execution chamber in
Ely, Nevada, at Ely State Prison.

So the argument the Court needs to sort out is -- and for the
purposes of this argument, we will assume that the legislature had an
oversight. | don’t think any of us would debate that when the legislature
apportioned the money for Ely State Prison that they -- at that time
wanted executions to take place at the Ely State Prison. For purposes of
argument, I'm willing to acknowledge that.

The question the Court has to answer is, can you take the
intent of the legislature in 2015 and can you transfer it and import it to the
intent of the legislature in 19677 The answer to that question has to be

no. There is controlling authority cited in Mr. Floyd’s reply brief citing to

Page 4

PA2982




10

1"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Orr Ditch case that talks about when you assess legislative intent you
do so at the time the statute was enacted. You don’t look at subsequent
events, like the funding of the Ely State Prison, and say we can transfer
the intent of the legislature in 2015 and say that that’s what the
legislature was assuming in 1967.

Again, we're willing to acknowledge that the legislature made
an oversight here. But the way the democratic process works is that if a
statute needs to be amended, it needs to be amended by the legislature.
The one thing that we know for certain is that courts do not amend
statutes. So where as Your Honor could probably look at the totality of
these circumstances and say, well, they apportioned the money for the
Ely State Prison, that can’t suffice to say that the statute meant
something that it absolutely did not mean to the legislature when they
passed the statute in 1967.

Now, the State still has the warrant that they’ve proffered to the
Court, it’s still the one for Mr. Floyd’s execution at the Nevada State
Prison, they acknowledged in an addendum that they recently filed that
that was a mistake. So at this point Your Honor doesn’t have a corrected
warrant, | don’t know if the State’s intention is to ask the Court at some
point to interlineate to correct the typographical error, but the bottom line
is, from Mr. Floyd’s perspective, we do not want to delay, we do not want
to hold back an argument that we know is going to be a real imminent
argument at the point that the State asked this Court to interlineate, to
correct the location from the Nevada State Prison to the Ely State Prison.

I's our argument that the language of the statute is plain, the
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intent of the legislature is plain, and that authority from the Nevada
Supreme Court does not allow this Court to transfer the intent of the
legislature from 2015 into the intent of the legislature in 1967.

For those reasons we would ask that the Court grant our
motion to strike the State’s supplemental warrant to the extent that it’s
going to be corrected to say that the execution should occur at Ely State
Prison.

THE COURT: When the Nevada State Prison in Carson City
was closed, would that in effect abolish the death penalty, pending
amending the statute?

MR. LEVENSON: | believe as a practical matter, Your Honor, |
believe it would, unless the Department of Corrections announce that
they were prepared to have the execution go forward at the place
designated under state law, which is the Nevada State Prison. So ifitis
the warrant that’s before the Court, without being corrected or
interlineated, it would not be inconsistent with Nevada state law for the
execution to proceed at that location. But until that statute is amended by
the legislature, effectively that would mean that an execution could not
take place at the Ely State Prison.

THE COURT: 176.355(3), as you had mentioned, says must
take place at the state prison. Isn’t Ely State Prison the state prison?

MR. LEVENSON: Well, Ely State Prison is a state prison, High
Desert State Prison is a state prison, Lovelock is a state prison. So no
argument that it is not a state prison. What | can say for certain is that it

is not the state prison that was the intent of the legislature when they
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passed the statute in 1967.

THE COURT: Well, we only had one state prison back --

MR. LEVENSON: That'’s correct, Your Honor.

THE COURT: -- when the statute was created.

MR. LEVENSON: That'’s correct.

THE COURT: Okay. Thank you.

Mr. Chen.

MR. CHEN: Thank you, Your Honor.

| don’t have much to add, other than, based on the Court’s
questions, we would agree with the point that, in essence, if you
believe --

THE COURT: | wasn’t necessarily agreeing or disagreeing. |
just wanted to pose that question -- I'm going to pose it to you as well -- is
that the statute says the state prison, at the time it was Carson City.

MR. CHEN: And | misspoke in saying that. But just in terms of
that philosophy, and that line of questioning, Your Honor, what we would
say is effectively if this Court were to rule that it has to take at the state
prison, then | would point out that the state prison isn’t in a -- now that’s --
| can’t think of the word right now -- but it's lower case state prison. So
it's just at the state prison, which to us specifies that it has to take place
at a Nevada state prison, such as Ely.

But what | was also going to say was that you look at the plain
language of a statute, but then, in addition, if you’re going to do statutory
interpretation, the case law is clear it can’t lead to an absurd result.

Clearly, if this Court were to find that the state prison is only one place
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that’s now closed, and was open at the time, it would lead to an absurd
result, because although Nevada has passed the death penalty, has the
death penalty, has not abolished the death penalty. By this Court ruling
that the statute applies only to the one place that used to be near Carson
City, it would lead to an absurd result. And that’s -- cases like Sheriff
versus Burcham, 124 Nevada 1247.

So our position would be that certainly when this statute was
created the legislature intended for a death penalty to take place at a
prison, at the time there was only one prison. So, for instance, there
were no public shows of exhibition, shows of power, executing people in
public as it happened centuries ago, this was going to take place at a
Nevada sanctioned location, which would be the prison, Your Honor.

So to that | think this -- it's clear. And then you look at what’s
happened subsequently, | think Mr. Anthony referenced, that the
legislature, again, when addressing the death penalty, has addressed
funding Ely State Prison where executions could take place. | think itis
clear that the legislature intends for it to happen at a Nevada state prison,
such as Ely State Prison.

THE COURT: All right. Thank you.

Yes, Counsel.

MR. LEVENSON: Your Honor, may | briefly reply.

THE COURT: Absolutely.

MR. LEVENSON: First of all, | think | might need to correct
what | said. | wanted to make sure | answered the Court’s question

correctly, when the Court asked, would this mean that the death penalty
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was abolished, the answer is clearly no, there was not an intent to
abolish the death penalty. What | would say is that this is something that
the legislature could easily fix, if they wanted to. That's the way the
democratic process should work and that there could be a special
session. The legislature could do whatever they feel is appropriate. But
the important thing is that the people’s representatives need to be able to
amend statutes if they don’t conform to our current understanding.

Secondly, and finally, what | would say is that there’s no
debate that Ely State Prison is a state prison. And the term keeps being
used of “a state prison.” But what we're talking about is we're talking
about the plain language and we’re talking about a definite article and
we’re talking about a singular location.

Thank you, Your Honor.

THE COURT: In the statute -- and | had thought about this
prior to today’s argument -- the state prison is in lower case and | don’t
know if that has any impact on your position. Again, at the time there
was only one state prison, so they said the state prison. Should my
interpretation be that that’s all that existed at the time, the intent was to
send it to a state prison, the state prison, because there was only one. |
mean, they wouldn’t say anything else because there was only one.

And so am | to interpret that that language means -- it can only
be held at Carson City?

MR. LEVENSON: Well, just to be clear, | believe the Nevada
State Prison is actually not literally in Carson City. | believe it’s just

outside by one mile, so just to be clear about the record.
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But to answer the Court’s question, given the legislative
history, and given the plain language of the statute, particularly when
they use the word “the”, the definite article, and they use a singular for
state prison, that is a specific reference. And so the preexisting
understanding that the legislature had, and that the Nevada Supreme
Court had, interpreting those statues should be what controls here and it
controls their legislative intent.

THE COURT: All right. Thank you.

| think first and foremost any legislative interpretation by any
Court is to make sure that -- or to interpret a statute, one, by its plain
meaning, but also so that we have an absurd result. At the time of this
statute there was only one prison. Could the legislative back, when that
statute was enacted, said the state prison or any other prisons that may
be created in the future in any other county, perhaps. But | don’t know if
they would have done it at the time. | think the proper statutory
construction would be not to lead to an absurd result, and Ely is a state
prison, and | think the intent was to have it at a state prison and no other
facility, Ely is a state prison. So I'm going to deny the motion to strike.

Now, we have the second motion filed in this matter by the
State, motion issue second supplemental order of execution and second
supplemental warrant of execution.

So let me hear from the State first.

MR. CHEN: And for the purpose of today, Your Honor, |
actually only want to address the order and the reason being the warrant

wouldn’t actually be signed anytime soon, from my proposed date of

Page 10

PA2988




10

1"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

July 26™, we couldn’t actually seek it until 15 to 30 days prior anyway.

So what I’'m asking the Court to do is to consider signing the
order of execution. Now, NRS 176.505 actually doesn’t indicate that the
State is the one who’s to request this. We’'re certainly to request the
warrant of execution. But the order of execution simply says that it's
supposed to happen when the remitter comes and when they’'ve
exhausted all their legal appeals.

Now, this Court, it came down in November where the
Supreme Court of the United States had rejected the final petition of writ
of habeas corpus, that was done in federal court. So this Court might not
have known. So, basically, when the State was made aware we started
gathering the information. We did file to make the request. But formally |
don’t necessarily think it's even on the District Attorney’s Office to make
the request for the order, | think that that’s just something that legally,
and as the statute says, it shall be done.

So it would be our position that he’s exhausted his appeals,
that a warrant should be -- or I’'m sorry -- an order should be issued.

Now, | understand that currently there are multiple lawsuits that
are occurring, both federal court, there’s petitions here, | understand that
there’s -- | believe they’ve also filed another state action in state court.
So | understand that legal processes will take place and are going to
happen. However, even if this Court were to file an order of execution for
that week of July 26, it doesn’t mean that, A, this court couldn’t stay it if it
felt the need to stay it at any point in time. Additionally, the federal court

may very well step in and order a stay.
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But even until that order is even signed | don'’t think that there’s
anything for any party to stay, because otherwise there’s really no
pending actions. If anything gets stayed, it would mean that we’re
staying the petition for writ of habeas corpus, we’re staying all the things
that actually need to be litigated in this case.

So in getting the order my hope is to let the legal processes
play out. If for any reason this Court is not comfortable filing a warrant of
execution at a later date, by all means I’'m sure the Court will let us know
that there are reasons that it's not comfortable signing it. But at this
stage | think the statute mandates that it be done, and | think that it would
be appropriate for the Court to issue the order at this time.

THE COURT: All right. Thank you.

Counsel.

MR. LEVENSON: Your Honor, the parties agree on the
relevant statute and the legal standard that applies. Under NRS 176.505,
the question that this Court is required to ask is whether legal reasons
exist that prevent the execution of judgment. The State acknowledges
that there are several pending actions, there’s a pending petition for writ
of habeas corpus, there’s a declaratory judgment action in
Department 14, there are several pending actions, and there’s also
Mr. Floyd’s opportunity to seek further review, either from the Nevada
Supreme Court, or to seek review of the Court’s order on the transfer
motion.

So when -- so in response to the State’s argument that you

could just issue the order and then stay it later if you thought so, our
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position is that is plainly contrary to the statute. Under 505 the Court
must ask whether legal reasons exist that prohibit the execution of
judgment.

The other thing that | would just mention, as a practical matter,
is that that puts a lot of stress on the Department of Corrections. If the
Court goes forward and signs an order of execution, and then later has to
modify the date, the warden and his staff put forth supposedly a lot of
effort to prepare for executions. It's very expensive. They have to do
training. They have to do run-throughs. So | would say that we shouldn’t
play any games where we start off with an arbitrary date and then later
find that we're not actually giving the Department of Corrections the time
that they need. And | think that’s an important thing to keep in mind
because it's not just us here in court, it's also another process that exists
outside of this court.

The other thing | would say to Your Honor is is that we
currently have status checks set for every three weeks. So it's not like
this is a case that’s going to slip through the cracks, the Court’s kept us
on a tight schedule. We’re obtaining rulings on our motions. We also
have a pending state petition where the Court is going to rule. And so it’s
our position that given all of these protective measures, and given what
the statute requires, which is that there be legal cause for -- or a finding
of no legal cause, we believe that the Court is simply not in a position to
make that finding as we sit here today.

The one thing that | believe is very clear is that due to the

outstanding litigation that we have, | don'’t think that there’s any
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reasonable possibility that we would be concluded by the week of

July 26. We have -- in front of Your Honor, we have an argument
scheduled for July 2", that argument will be an argument regarding the
state petition that’s pending before Your Honor in the habeas case.

If there is an evidentiary hearing that the Court chooses to
order, we’re not going to be able to proceed with the execution. Even if
there is not, the Court would need to produce its findings of fact and
conclusions of law. Those would need to be done with a notice of entry
of order. That’s a lot of things to get done if we're hearing argument on
July 2", That’s a very tight timeframe. | don’t think, particularly given
this procedural posture, that this Court can make the conclusions the
statute requires that there are not legal reasons that exist.

And, finally, | think the other important point is is that that
doesn’t include appellate review, that doesn’t include what the Nevada
Supreme Court would have to do to look at these issues, like the motions
and also the petition.

So | don’t think that there’s any doubt that that process of
appellate review could not occur by July 26.

And one of the things | would add is is that the issues that
we’ve brought to the Court are issues of first impression. The issue
about the state prison, the issue about the disqualification of the
prosecutor’s office, the issue about -- well, actually, | need to back up on
the transfer motion, but those are novel issues that need to be decided
by an appellate court as well, and that cannot be done by our current

deadline of July 26.
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It's our position that we would not be able to obtain meaningful
appellate review if this Court went forward on the arbitrary schedule that
the State is proposing.

The other thing that we need to do, and | imagine that we might
get to this today, Your Honor, is we still need to set responsive dates for
the two motions for leave to file an amended petition and a second
amended petition. And I’'m hoping that we’ll be able to do that today, but
even if we do that today, that also would trigger another briefing
schedule. And obviously our hope would be that we can resolve all those
matters by July 2™. But if we still have real concerns that we’re not going
to be concluded with all the litigation in time for the Court to prepare
findings to determine whether an evidentiary hearing is warranted and to
have appellate review.

So in the State’s reply they assert that the motions have been
fully litigated but we know that’s not true. Right now we have the ability
under the local rules to file objections to the Court’s ruling on the transfer
motion. As the Court may be aware, we’re currently waiting on a written
order from the Court so we can be able to go to the next step. And so |
know that -- I've been in touch with the Court’s law clerk about that but |
think it's very important that we’re able to get an order on the transfer
motion.

One thing that | would also say to Your Honor, and | don’t -- |
know that it is prohibited to file a renewed motion under the local rules,
but as | was preparing for this hearing, Your Honor, | discovered what |

believed to be controlling authority in this jurisdiction as to the transfer
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motion. | was able to locate a Nevada Supreme Court case from 1969
called Rainsberger v State, which actually says that successor in office
means a particular department.

And so | don’t want to reargue the motion, but | would like to
make a request for Your Honor that | be allowed to at least have a limited
opportunity for leave to argue for reconsideration and to direct the Court’s
attention to the Rainsberger case and it's from 1969. And the issue there
was whether the warrant had the issue from a particular department and
the Nevada Supreme Court held that it did and it had to be the one that
was the court of conviction.

| have a copy of the Rainsberger case that | can provide to
Your Honor, if necessary. Also | have a copy for the State.

But I’'m not going to reargue the motion. | would just like the
Court to consider the Rainsberger case when it issues its written order on
the transfer motion.

Would the Court prefer that | approach the Court with the case
or should | --

THE COURT: [I'll take the copy of the case, provide the State a
copy of that particular Nevada Supreme Court Case.

MR. CHEN: Thank you.

THE COURT: Thank you.

MR. LEVENSON: And | can answer any questions that the
Court has about Rainsberger, it's a very brief opinion, it's about three
sentences long.

THE COURT: Oh, -- yeah, let me just look at it now if it's only
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three sentences long.

Is that it?

MR. LEVENSON: What | did, Your Honor, is | also included
information from the district court case file to show that it was a
department specific ruling.

[Pause in proceedings]

THE COURT: Go ahead, Counsel.

MR. LEVENSON: Thank you, Your Honor.

I'd like to move on briefly. | believe that the relevant statute
that the Court will need to apply with respect to the State petition is
NRS 176.487. Those are the issues that the Court needs to consider
when determining whether a stay of execution should exist.

As the Court may recall from our petition we plead excuses to
overcome procedural default affirmatively in the introduction to our
petition. At this point in time | understand that the State will be
responding to our petition.

But as the Court sits here right now, the Court cannot conclude
in the present procedural posture that the claims that we've raised are
necessarily procedurally defaulted. In fact, there are many of them that
were not ripe before the State proceeded to seek an execution warrant.
So we have good reasons to bring these claims in a petition now and
these are claims that have not been previously considered by any district
court or any state court.

And it’s our position that before these issues are fully briefed,

and before the procedural arguments have been briefed, then the
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considerations that exist in 176.487 all militate in favor of this Court
staying any decision to sign an execution order until the State and the
Court had at least had an opportunity to see what the procedural
arguments are. Because we have affirmatively alleged that we can
overcome the procedural bars that would normally apply to a successive
State petition.

Furthermore, Your Honor, another consideration that we raised
in our opposition briefing is that Mr. Floyd still intends to seek
commutation of his death sentence with the Pardons Board. Mr. Floyd
has submitted a timely application for commutation of his death sentence
by the May 30" deadline; that would allow Mr. Floyd to be placed on the
Pardons Board September 21%, 2021, meeting agenda. And we would
submit that until we’ve had an opportunity to have the Pardons Board at
least consider the application and to put on -- put it on their calendar, that
this Court shouldn’t sign the execution order today. The Court should
see whether or not Mr. Floyd is going to be able to be put on the
calendar. We have no reason to believe that the Pardons Board would
prejudge this case without giving Mr. Floyd an opportunity to present his
request for clemency to the Pardons Board. So we would argue that that
is another reason that the Court should and must consider, and a reason
why the Court should not sign the State’s execution order.

Finally, Your Honor, there’s also a declaratory judgment action
that’s pending in Department 14. It argues that NDOC has received an
unlawful delegation of authority from the legislative branch regarding the

execution protocol without sufficient guidelines. Department 14 will need
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to have adequate time to consider that argument. The current argument
is scheduled for June 8" in front of Department 14. But if the Court were
to sign the execution order now, it could jeopardize the ability for

Mr. Floyd to seek meaningful review in Department 14, and also to seek
any appellate review that might be available to him.

Finally, Your Honor, as far as the argument about
representations regarding the Nevada Attorney General’s Office, our
position is is that if the Court is going to accommodate the Department of
Corrections, which | think that we agreed last time that we would do, that
we should actually hear from them before we set an arbitrary execution
date. That is an issue that occurred in the Dozier matter back in 2017.
There was an execution date set, the Department of Corrections was not
prepared to go, and we had to come back to court to get another
supplemental warrant of execution to accommodate the Department of
Corrections. So | believe that the Court should be considering those
factors as well.

And | believe that there’s also considerations of judicial
economy that warrant resolving these matters first before moving onto an
execution order.

Finally, the last thing that | would say is that there’s also the
concern that the Department of Corrections legitimately has for the
spread of COVID-19 in the prison system and that’'s something that the
Department hasn’t been asked to talk about or to opine about. But
nonetheless that presents a serious risk for people who come in outside

of the prison. Right now the prison requires negative COVID test for
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people before they’re even allowed into the prison.

| would submit, Your Honor, that if we're talking about
spectators, if we're talking about media, if we’re talking about the victims’
family, or if we’re talking about the defendant’s family, that’s a lot of
people to put together in one place at one time. And empirically, from the
few executions that did occur in 2020, those turned out to be super
spreader events for COVID-19, it ended up getting correctional officers
sick, witnesses sick, media individuals sick.

And so | think that for all of those reasons | believe that there is
no rush for the Court to sign an order of execution specifying July 26 as
the date for an execution.

And the last argument | would make, Your Honor, is that even
if the Court was inclined to sign the order of execution, the Court could
interlineate the date out because there’s no reason to have a particular
date in an order of execution. Even if the Court was going to sign the
order of execution, it doesn’t need to have a particular date specified.
That’'s what’s done in the warrant. And the State has already talked with
the Court about its intentions with respect to the warrant. So we believe
that there’s not a reason for the date to be specified in the order.

Thank you, Your Honor.

THE COURT: All right. Thank you.

Let me hear from the State.

MR. CHEN: Thank you, Your Honor.

Our reading of 176.505 is that it does say that it must be a

judgment at a specified time, that’s the specific language, then the
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warrant has to coordinate with the order itself.

In terms of the appellate review that Mr. Anthony is speaking of
though, | mean, at some point this has to be final. And they have every
right to litigate, and | understand that they’re challenging every decision
that this Court has made. I'm sure that in federal court, if things don’t go
the way that they’re hoping, they’ll challenge those decisions as well. But
at some point the State’s position is there needs to be some finality.

And just as an example, Mr. Anthony, who’s a fine attorney, he
handled Mr. Floyd’s post-conviction petition back in 2005, | believe. He
filed it. He raised a number of claims and then now in 2021 he’s still the
attorney raising additional claims. If at some point the Court doesn’t just
have the order in place, the litigation theoretically could last forever.

Even if a Court were to stay this matter, they have to only stay
it a reasonable time to accomplish what it is that needs to be
accomplished. If the Court never sets a date in certain, then there really
is no goal, and theoretically this litigation will just continue for years and
years and years without any order, without any warrant even being
possible. Because | do believe that they will never find a good time to do
this. | don’t believe that at any point Defendant Floyd or his counsel will
think that, yes, we agree that the protocol is so great or that the
procedures are so great or everything is inline, that we agree that this is
an execution that should take place.

So because of that | think that we just need to push everything
forward and let the legal processes play out in the way that they do. And

if someone stays it pursuant to statute, that happens. But at this point |
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think it is appropriate for an order.

THE COURT: All right. Thank you.

Counsel, you had mentioned that July 26 is too early, again,
we still need the warrant of execution, | mean, that has to be filed and
various appeal issues are going to be ongoing. You had mentioned that
if this Court issues a particular decision today, that -- and we have some
other motions pending in petition -- that it gives you limited time to take,
whatever decision | make, whatever decision -- | think you said
Department 14 -- and | know there’s a federal action pending as well.
And you said that July 26 is not enough time either to get a stay from the
higher court or request a stay from the trial court, whether District Court
14, 17, Supreme Court. If | set a date of execution in August, wouldn’t
that solve the issue of the -- how fast you have to get all the paperwork
completed to pursue your appellate rights -- or your client’s appellate
rights? I'm just concerned about just not having a date. Because as we
know, without a deadline nothing happens, | mean, that’s just the reality
of it, nothing happens without a deadline.

MR. LEVENSON: Well, the short answer, Your Honor, is that |
think an August date would still be problematic from the perspective of
appellate review; that would require the Nevada Supreme Court to act on
multiple matters in a very short amount of time. So I'm concerned about
that.

If we are taking the timeframe based on what was happening in
federal court, that would still put us at a timeframe around September at

the very minimum, from, you know, what’s been going on in federal court.

Page 22

PA3000




	(24) 2021.06.03 - Exhibit List - Motion for Leave to File Second Amended Petition
	2021.06.03 - EXHIBIT A.pdf
	2021.06.03 - Second Amended Floyd State Petition Final.pdf
	CLAIM TWO:   Deprivation of Opportunity to Seek Clemency
	CLAIM THREE: Current Law Operates to Prohibit Floyd’s Execution by Lethal Injection at Ely State Prison




	(25) 2021.06.03 - Second Amended Floyd State Petition
	CLAIM ONE:  Fetal Alcohol Spectrum Disorder Renders Floyd Ineligible for    Execution
	A. FASD is Equivalent to Intellectual Disability
	1. Brief Summary of FASD
	2. Floyd Suffers From ND-PAE/FASD
	3. FASD is ID Equivalent from the Perspective of Floyd’s Moral Culpability
	4. Summary

	B. Floyd is Ineligible for Execution Because of His Age at the Time of the Incident
	C. Cruel or Unusual Punishment

	CLAIM TWO:   Deprivation of Opportunity to Seek Clemency
	CLAIM THREE: Current Law Operates to Prohibit Floyd’s Execution by Lethal Injection at Ely State Prison


	(26) 2021.06.03 - Exhibit List - Support of Second Amended Petition for WHC
	Ex. 1 - Declaration of Dr. Natalie Novick Brown 2006.10.17.PDF
	EX306-002
	EX306-003
	EX306-004
	EX306-005
	EX306-006
	EX306-007
	EX306-008
	EX306-009
	EX306-010
	EX306-011
	EX306-012
	EX306-013
	EX306-014
	EX306-015
	EX306-016
	EX306-017
	EX306-018
	EX306-019
	EX306-020
	EX306-021
	EX306-022
	EX306-023
	EX306-024

	Ex. 5 - Verdict Counts II-V 2000.07.21.pdf
	2000.07.21 - Verdict Count II
	2000.07.21 - Verdict Count III
	2000.07.21 - Verdict Count IV
	2000.07.21 - Verdict Count V

	Ex. 6 - Special Verdict Counts II-V 2000.07.21.pdf
	2000.07.21 - Special Verdict Count II
	2000.07.21 - Special Verdict Count III
	2000.07.21 - Special Verdict Count IV
	2000.07.21 - Special Verdict Count V

	Ex. 7 - Petrocelli v. State - Order of Reversal and Remand 2021.05.21.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9


	(27) 2021.06.04 - State's Response to Petitioners Third Petition WHC
	(28) 2021.06.04 - Transcript of June 4 hearing
	Exhibit 1 - 23 page declaration of Natalie Novick Brown
	Exhibit 2 - 37 page declaration of Natalie Novick Brown



