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 DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

 

DAKOTA JAMES LARSEN;  
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v. 

 

PRO PETROLEUM, LLC, a Texas 

Limited Liability Company; RIP 

GRIFFIN TRUCK SERVICE CENTER, 

INC., a Texas Corporation; DAVID 

YAZZIE, JR., an individual; DOES I-X; 
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 Plaintiff, DAKOTA JAMES LARSEN, by and through his attorneys, 

CLAGGETT & SYKES LAW FIRM, hereby files his Response to Defendants’ 

Objection to Discovery Commissioner’s Report and Recommendation and Motion 

to Stay the Case on an Order Shortening Time.  

 This response is based upon the records and pleadings on file herein, the 

points and authorities attached hereto, and any oral arguments that the Court 

may allow.  

 DATED this 3rd day of September, 2021. 

CLAGGETT & SYKES LAW FIRM 

 

          

      /s/ William T. Sykes    

    Sean K. Claggett, Esq. 

    Nevada Bar No. 008407 

    William T. Sykes, Esq. 

    Nevada Bar No. 009916 
      Brian Blankenship, Esq. 

Nevada Bar No. 011522 

    4101 Meadows Lane, Ste. 100  

      Las Vegas, Nevada 89107 

    (702) 655-2346 – Telephone 

    Attorneys for Plaintiff 
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DECLARATION OF BRIAN BLANKENSHIP, ESQ. IN SUPPORT OF 

PLAINTIFF’S RESPONSE TO DEFENDANTS’ OBJECTION TO 

DISCOVERY COMMISSIONER’S REPORT AND RECOMMENDATION 

AND MOTION TO STAY THE CASE ON AN ORDER SHORTENING 

TIME 

 

 I, Brian Blankenship, Esq., declare under penalty of perjury as follows: 

1. I am an attorney at Claggett & Sykes Law Firm, counsel for 

Plaintiffs in the above-named action. I have personal knowledge of, and am 

competent to testify to, the facts contained in this declaration, except on those 

matters stated upon information and belief, and as to those matters, I believe 

them to be true. 

2. I make this declaration in support of Plaintiff’s Response to 

Defendants’ Objection to Discovery Commissioner’s Report and 

Recommendation and Motion to Stay the Case on an Order Shortening Time. 

3. On June 4, 2021, Defendants filed a Motion to Compel a Rule 35 

Examination without first conducting a Rule 2.34 conference as is required 

before filing any discovery motion.   

4. On June 9, 2021, Plaintiff’s counsel sent Defendants a letter 

informing them of their obligation to hold a 2.34 conference before filing a 

Motion. See June 9, 2021, Correspondence to Defendant’s Counsel attached 

hereto as Exhibit 1. In the same correspondence, Plaintiff’s counsel requested 

that Defendants withdraw the Motion so the Parties could meet and confer 

pursuant to Rule 2.34 in an attempt to come to a resolution.  

5. On June 10, 2021, in response, Defendants’ counsel telephoned 

Plaintiff’s counsel. During the call, Defendants’ counsel refused to schedule a 
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Rule 2.34 conference or withdraw the Motion. For the next several days, 

Plaintiff’s counsel spent time drafting an opposition in response to Defendants’ 

improper Motion and timely filed the same.  

6. Before the hearing, as expected, the Court removed Defendants’ 

Motion from the calendar for failure to hold a Rule 2.34. conference.  

7. Following the removal, Defendants’ counsel reached out to 

Plaintiff’s counsel to schedule a Rule 2.34 conference in order to discuss several 

pending issues, including Defendants’ requested Rule 35 examination of 

Plaintiff. 

8. On July 29, 2021, the Parties participated in a Rule 2.34 

conference to discuss, among other things, Plaintiff’s proposed parameters for a 

Rule 35 examination. During the telephone conference, the Parties agreed to all 

of Plaintiff’s parameters for a Rule 35 examination except for the recording and 

observation of the examination.  

9. Also during that call, Plaintiff’s counsel informed Defendants’ 

counsel that Plaintiff, Dakota Larsen (“Dakota”), was likely to undergo surgery 

within the next several months and that it was imperative that the Parties 

agree to all parameters so a Rule 35 examination could move forward as quickly 

as possible. Given the time constraints, Plaintiff’s counsel informed Defendants’ 

counsel they would make every opportunity to allow for Defendants to hold a 

Rule 35 examination before Dakota’s surgery should they agree to compromise 

on the issues pending in this Objection and Response.  
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10. When the telephone conference ended, Defendants’ counsel agreed 

to discuss the recording and observation of the Rule 35 examination with her 

“manager” and the physician who will be performing the examination and 

report back to Plaintiff.  

11. Rather than further discuss the issue, Defendants filed their 

Motion to Compel on August 6, 2021. 

12. That same day, I received notice from Dakota that Dr. Jason 

Garber’s office scheduled his surgery for September 13, 2021.  

13. On August 10, 2021, Plaintiff sent Defendants’ counsel a letter 

providing formal notice that Dakota’s surgery was scheduled for September 13, 

2021. See Correspondence to Defendants, dated August 10, 2021, attached 

hereto as Exhibit 2.  

14. In the letter, Plaintiff’s counsel informed Defendants’ counsel that 

they would remove one of their parameters in order to facilitate a prompt Rule 

35 examination in advance of Dakota’s scheduled surgery. Id. Specifically, 

Plaintiff offered to either record or observe the Rule 35 examination, 

but not demand that both occur at the examination. Id. 

15. Furthermore, Plaintiff’s counsel provided Defendants’ counsel with 

dates to hold an examination (September 6th thru September 10th) in Las 

Vegas. Id. 

16. To allow for even more flexibility, Plaintiff’s counsel proposed 

holding a Rule 35 examination at or near Dakota’s home in Mobile, Alabama, 

any time during the remaining month of August or first week of September. Id. 
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17. Defendants ultimately refused to accept Plaintiff’s proposed 

compromises. 

18. On August 13, 2021, counsel for the Parties appeared before the 

Discovery Commissioner for a hearing on Defendants’ Motion to Compel. The 

Discovery Commissioner ruled that Defendants’ Motion to Compel was granted; 

however, the Discovery Commissioner also ordered that Plaintiff be permitted 

to record the examination and have an observer of his choosing present at the 

examination.  

19. On August 19, 2021, as the Parties exchanged revisions to the 

proposed Report and Recommendations for Defendants’ Motion to Compel, 

Plaintiff’s counsel again inquired about scheduling the Rule 35 examination via 

email correspondence. See Email Exchange Between the Parties, dated August 

19, 2021, attached hereto as Exhibit 3. During the exchange, Defendants’ 

counsel stated their chosen expert, Dr. Forage, was available on October 5, 

2021. Defendants’ counsel also threatened spoliation sanctions if Plaintiff 

refused to re-schedule his surgery to accommodate Dr. Forage’s availability.  

20. The Discovery Commissioner served his Report and 

Recommendations on August 26, 2021. See Discovery Commissioner’s Report 

and Recommendations attached hereto as Exhibit 4.   

21. On August 27, 2021, Defendants filed their Objections to Discovery 

Commissioners’ Report and Recommendation and Motion to Stay the Case on 

an Order Shortening Time.  
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22. In yet another attempt to resolve this issue, Plaintiff’s counsel 

spoke with Defendants’ counsel on September 1, 2021. During that call, 

Plaintiff’s counsel offered to arrange for Dakota’s scheduled surgery to be 

delayed for up to 60 days to allow Defendants additional time to conduct the 

Rule 35 exam. However, Plaintiff’s counsel made clear that the surgery could 

not be put off any longer due to Dakota’s ongoing pain. As such, Plaintiff’s 

counsel asked whether Defendants could complete their examination within this 

timeframe. Plaintiff’s counsel also asked whether Defendants intend to file a 

writ petition should the Court affirm the Discovery Commissioner’s Report and 

Recommendations. Defendants’ counsel stated that she would have to check 

with her clients and retained physician and get back to Plaintiff’s counsel.  

23. This declaration in support of Plaintiff’s opposition is made in good 

faith and not for the purpose of delay.  

I declare under penalty of perjury that the foregoing is true and correct. 

 DATED this 3rd day of September, 2021.  

       /s/ Brian Blankenship 

________________________________ 

       BRIAN BLANKENSHIP, ESQ. 
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INTRODUCTION 

 On June 20, 2019, Defendant David Yazzie, Jr., driving a Kenworth T680 

tractor trailer within the course and scope of his employment with Defendants 

Pro Petroleum, LLC, and/or Rip Griffin Truck Service Center, Inc., failed to come 

to a stop and instead crashed into the rear of Plaintiff Dakota James’ 2001 Ford 

Ranger. As a result of the collision, Dakota was injured.  

 On August 6, 2021, Defendants filed their Motion to Compel Physical 

Examination of Plaintiff Pursuant to NRCP 35 and Execution of Employment 

Releases on an Order Shortening Time seeking an order compelling Plaintiff’s 

appearance at a Rule 35 examination. During the Parties’ prior 2.34 meet-and-

confer, Plaintiff’s counsel set forth parameters that, if agreed to, would have 

allowed the examination to go forward. Plaintiff’s counsel had also informed 

Defendants’ counsel that Plaintiff was set to undergo surgery in the coming 

months related to the injuries he suffered in the subject incident and, as such, 

time is of the essence. Nevertheless, Defendants refused to agree to Plaintiff’s 

proposed parameters and instead opted to file its Motion to Compel wherein 

Defendants argued that Plaintiff should not be permitted to record the 

examination or have an observer present.  

 Defendants’ motion was heard by the Discovery Commissioner on August 

13, 2021. At that hearing, the Discovery Commissioner ruled that Plaintiff would 

have to appear for a Rule 35 examination; however, the Discovery Commissioner 

permitted Plaintiff to record the examination and to have an observer present. 
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The Discovery Commissioner issued his Report and Recommendation on August 

26, 2021. See Report and Recommendation, Ex. 4.  

 Now, Defendants have filed their objection to the Discovery 

Commissioner’s Report and Recommendation asking that the Court “reject and 

reverse the Discovery Commissioner’s recommendation allowing Plaintiff to 

record his Rule 35 exam and have an observer present at the exam who is an 

attorney, attorney representative, or a hired expert/consultant.” See Objection at 

6:10 – 6:13. Additionally, Defendants request that the Court stay the case 

pursuant to NRCP 37(b)(1)(D). The Court should deny Defendants’ objection and, 

instead, affirm the Discovery Commissioner’s Report and Recommendation for 

the following reasons: 

1. NRS 52.380 was introduced after NRCP 35 in an attempt to add 

transparency and protection during a NRCP 35 examination. It is not 

controversial for an examination conducted by an examiner hired 

exclusively by Defendant to be observed and audio recorded for 

transparency purposes and to help prevent gamesmanship or falsehoods. 

Plaintiff disagrees that NRS 52.380 is a mere “procedural statute.” These 

types of invasive, intensive, probing examinations implicate a plaintiff’s 

substantive rights to protection of their private, innermost thoughts, from 

exploitation, gamesmanship, distortion, or abuse. A Rule 35 examination 

is the only proceeding that counsel is aware of where a plaintiff must 

appear at a location demanded by the defendant, answer detailed 

questions about private information by an examiner hired by the 
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defendant, all without the presence of counsel or presence of a friendly 

witness or independent witness. To claim that NRS 52.380 is merely 

“procedural” distorts the purpose of the statute and the substantive 

rights that the statute seeks to protect. 

2. NRS 52.380 controls here, not NRCP 35, and the statute is clear on its 

face that an observer may attend an examination and shall not 

participate or disrupt the examination in any way, but may audio record 

the entire examination. The legislative history of NRS 52.380 confirms 

that the Nevada Legislature explicitly enacted the statute to create 

substantive rights for litigants faced with compulsory NRCP 35 

examinations. Minutes of Assembly Committee on Judiciary, March 27, 

2019, attached hereto as Exhibit 5 at 3-8. Accordingly, because NRS 

52.380 provides substantive rights, it supersedes NRCP 35.  

3. Alternatively, even if NRCP 35 applied, Plaintiff has good cause to have 

an observer present and to record the examination. First, within NRCP 

35(a)(4)(A), a party is entitled to have an observer present during a 

physical examination, such as the one proposed by Defendants. 

Defendants have not met their burden and demonstrated that good cause 

exists for Plaintiff to not have an observer present. Further, given 

Plaintiff’s injuries and unfamiliarity with the examination and examiner 

means it is in his best interest to have an audio recording to ensure 

Plaintiff’s interests are not abused. This is especially true where 

Defendant’s hired medical examiner, Dr. James Forage, was recently 
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excluded in a case for utilizing an unreliable causation method in 

evaluating a plaintiff’s injuries. See Brumer v. Gray, 2020 U.S. Dist. 

LEXIS 9649 (D. Nev. Jan. 21, 2020).  

4. Finally, Defendants failed to demonstrate that a stay is necessary, 

particularly given Plaintiff’s recent agreement to postpone his surgery for 

up to 60 days to allow Defendants the opportunity to conduct a Rule 35 

examination. At this point, Defendants are out of excuses for not 

proceeding with Plaintiff’s medical exam. Whatever parameters the Court 

puts in place at the forthcoming September 9, 2021, hearing, it is 

incumbent upon Defendants to diligently arrange for Plaintiff’s Rule 35 

examination. Dakota has agreed to endure months of additional pain and 

discomfort, all to accommodate Defendants as they seek to evade 

compliance with NRS 52.380’s requirements. The Court should make 

clear to Defendants that they must either complete Plaintiff’s Rule 35 

examination by the date of his re-scheduled procedure or else live with 

the consequences of their decision.  

STATEMENT OF FACTS 

Defendants Pro Petroleum and/or Rip Griffin hired and/or contracted 

Defendant David Yazzie, Jr., as a truck driver. On June 20, 2019, Defendant 

Yazzie, Jr., drove his Kenworth T680 tractor trailer west on Craig Road. Upon 

information and belief, Defendant Yazzie, Jr., drove his tractor trailer while 

hauling petroleum, a potentially hazardous material. A 2001 Ford Ranger also 

traveling west on Craig Road was stopped at the intersection of Craig Road and 
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Interstate 15. Defendant Yazzie, Jr., while distracted, following too closely, and 

driving approximately 35 mph, rear-ended the 2001 Ford Ranger. The driver of 

the Ford Ranger rear-ended by Defendant was Dakota. As a result of the 

collision, Dakota suffered injuries to his cervical and lumbar spine. 

LEGAL ARGUMENT 

I.  NRS 52.380 ALLOWS BOTH AN OBSERVER AND AUDIO 

RECORDINGS 

 

 

NRS 52.380 provides, in pertinent part: 

1. An observer may attend an examination but shall not 

participate or disrupt the examination.  

[… ] 

3.  The observer attending the examination pursuant to 

subsection 1 may make an audio or stenographic recording 

of the examination.  

4.  The observer attending the examination pursuant to 

subsection 1 may suspend the examination if an examiner:  

(a)  Becomes abusive towards an examinee; or  

(b)  Exceeds the scope of the examination, including, 

without limitation, engaging in unauthorized diagnostics, 

tests or procedures.  

 

NRS 52. 380. 

 The statute is clear on its face that an observer may attend an 

examination and shall not participate or disrupt the examination in any way, 

but may audio record the entire examination. Essentially, the observer is 

allowed to sit in the examination room and record the exam with no bearing on 

how the exam shall proceed. It is clear that an observer is allowed in order to 

protect the patient from any type of abuse or prejudice that could develop 

during an examination conducted by an examiner hired by an adverse party. 
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II.  NRS 52.380 CONTROLS, NOT NRCP 35.  

 

Although Defendants assert that NRS 52.380 is procedural is nature, the 

plain language of the statute reveals that it, in fact, creates a substantive right 

to have an observer at one’s Rule 35 examination who can record the 

proceedings. 

A. THE PLAIN LANGUAGE OF NRS 52.380 CREATES 

SUBSTANTIVE RIGHTS.  

 

A substantive statute is one that “creates duties, rights and obligations,” 

while a procedural rule simply “specifies how those duties, rights, and 

obligations should be enforced.” Azar v. Allina Health Services, 139 S. Ct. 1804, 

1811, 204 L. Ed. 2d 139, 147 (2019); see also 1 James W. Moore, Moore’s Federal 

Practice § 1.05[2][b], at 1-29 (3d ed. 2016) (“Substantive rights are rights 

established by law. The term ‘substantive’ does not mean rights that are 

‘important’ or ‘substantial,’ but rather those that have been conferred by the 

Constitution, by statute, or by the common law”). A substantive statute 

supersedes a conflicting procedural statute or court rule. State v. Connery, 99 

Nev. 342, 345, 661 P.2d 1298, 1300 (1983). 

The plain language of NRS 52.380 creates substantive rights. 

Specifically, the statute creates the right to: (1) have an observer present at 

one’s independent medical examination; (2) have an observer record one’s exam; 

and (3) allows the observer to suspend the exam for certain abuses. NRS 52.380. 

Therefore, NRS 52.380, as a substantive statute, preempts NRCP 35’s 

conflicting provisions. 
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B. THE LEGISLATIVE HISTORY OF NRS 52.380 

CONFIRMS THAT IT CREATES SUBSTANTIVE 

RIGHTS. 

 

The legislative history of NRS 52.380 confirms that the Nevada 

Legislature explicitly enacted the statute to create substantive rights for 

litigants faced with compulsory NRCP 35 examinations. Proponents for the law 

outlined the need for parties undergoing NRCP 35 examinations to have 

observers present and for those observers to have the right to record the exam:  

What we are talking about in this bill is commonly referred to as 

a “Rule 35” examination. They are very unique to personal 

injury cases because these examinations happen when someone 

is alleging injury. When a person alleges an injury, he or she can 

be forced to appear at an examination by an expert witness who 

is hired by the insurance company and to whom that claimant 

has no relationship. Under the current state of our rules, that 

claimant – the victim – has no right to have an observer present. 

They do not have a right to record what happens. What we have 

seen is, if there is a dispute in what happens in the examination, 

most of the time deference is given to the person who is being 

presented to the judge or jury as an expert witness rather than 

the victim or plaintiff who was forced to present at that 

examination. That is the current state of the law. The reason I 

used the word “unique” at the beginning of my testimony is 

because the way it currently stands in these forced 

examinations, the claimant has no rights as part of that 

examination. 

 

 

See Minutes of Assembly Committee on Judiciary, March 27, 2019, Statement of 

Allison Brasier, Representing Nevada Justice Association (“NJA”), attached 

hereto as Exhibit 5 at 3. 

Contrary to the opponents of this bill who want to say this is a 

procedural matter, this is not a procedural matter; it is a 

substantive right. It is the right to protect and control your own 

body. The scenario we often see in this situation is that our 

clients are going through a green light or sitting at a stop sign, 

and somebody blasts through the light and clocks them, injuring 
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them. They are then required to go to an examination by an 

expert who is hired by the defense. These are experts that are 

trained, sophisticated, and weaponized. They put our clients 

through an examination and, in the process, the clients are 

interrogated. Our clients have to go through this without any 

representation. 

 

 

See Minutes, Statement of Graham Galloway, Representing NJA, Ex. 5 at 3-4.  

 

Again, this is a substantive right. The procedural part of Rule 35 

is, how do you get there? You agree to it or you file a motion. 

That stays with NRCP 35. The mechanics of the actual 

examination is a whole other issue. That is a person being 

handled and touched by a doctor who is not chosen by them but 

selected by an insurance defense attorney. That is why that is a 

substantive right. That is why we have proposed A.B. 285. This 

is something we thought about after the NRCP committee. We 

said to ourselves, you know, this really is not a procedural rule. I 

hope that helped. 

 

 

See, Minutes, Statement of George Bochanis, Representing NJA, Ex. 5 at 8. 

As the legislative history of NRS 52.380 makes clear, the law was enacted 

to provide substantive rights to those who are forced to undergo an NRCP 35 

examination. Proponents of the law explained that the law provided substantive 

rights, and the Nevada Legislature clearly agreed, as Assembly Bill 285 was 

passed and signed into law, becoming NRS 52.380. Accordingly, NRS 52.380 

provides substantive rights and, thus, supersedes NRCP 35. 

III.  PURSUANT TO NRCP 35, GOOD CAUSE EXISTS FOR 

THE PROPOSED RULE 35 EXAMINATION TO BE 

RECORDED BY AN OBSERVER  

 

Although NRCP 35 does not control under the circumstances, there is 

good cause to have Plaintiff’s examination audio recorded and observed 

pursuant to NRCP 35(a)(3) and (4).  

PROPETROL 0332



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 - 16 - 

First, NRCP 35(a)(4) does not require Plaintiff to have good cause for an 

observer during a physical examination. See NRCP 35(a)(4). Instead, the rule 

explicitly permits observers for physical exams, while only requiring a party to 

demonstrate good cause for observers of neuropsychological, psychological, or 

psychiatric examinations. Id. In other words, the burden lies with Defendants to 

show that good cause exists for there not to be an observer at the examination. 

See NRCP 35(a)(4).  

In their objection, Defendants contend there is no good cause for an 

observer because they and their retained medical examiner, Dr. James Forage, 

have agreed to most of Plaintiff’s proposed parameters. However, Defendants 

ignore the entire purpose behind allowing an observer at a medical examination 

such as this, which is to provide support, protection, and representation for the 

plaintiff who is being forced to undergo an examination with an adverse party’s 

expert who carries an inherent bias. This is especially true here where 

Defendants’ retained expert, Dr. James Forage, was recently excluded in a case 

for utilizing an unreliable causation method – the biopsychosocial model – in 

evaluating a plaintiff’s injuries. See Brumer v. Gray, 2020 U.S. Dist. LEXIS 

9649 (D. Nev. Jan. 21, 2020). The Nevada Court of Appeals also recently 

addressed a retained neurosurgeon’s reliance on the biopsychosocial model in 

Macie Peeler v. Anthony Joseph Aiello, No. 79630-COA, and concluded that any 

related opinions and testimony were improper and inadmissible within 

Hallmark v. Eldridge, 124 Nev. 492, 189 P.3d 646 (2008). See Peeler v. Aiello 

Order attached hereto as Exhibit 6. Therefore, the mere fact that Dr. Forage 
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has agreed not to perform “invasive tests” and to “accurately report” his test 

results, is simply not a basis to prevent Dakota from having an observer present 

at his Rule 35 examination. 

Defendants also argue that Dakota can observe himself because he is an 

adult and not incapacitated. See Def.’s Obj. at 13:25 – 14:4. This argument sets 

a standard that simply does not exist, and which has no basis within Nevada 

law or the Nevada Rules of civil Procedure. Simply, nothing in either NRS 

52.380 or NRS 35 require that Plaintiff demonstrate incapacity in order to have 

an observer present at his medical examination. Such a formulation is facially 

absurd and would eliminate the need for an observer in most cases. Moreover, 

good cause for an observer as it relates to a physical examination does not 

implicate the capacity of a plaintiff in any fashion. The requirement is 

necessary because a Rule 35 examination is an adversary proceeding and the 

plaintiff should not be expected to undergo an examination with an adverse 

party’s expert who carries an inherent bias without proper protection or 

representation. Defendants have failed to satisfy their burden of showing why 

good cause exists for Plaintiff to not have an observer at his NRCP 35 

examination. Therefore, Plaintiff requests that this Court order he be allowed to 

have an observer at his examination.  

Second, there is good cause for Plaintiff’s examination to be audio 

recorded within to NRCP 35(a)(3). Plaintiff suffered serious injuries to his spine 

due to Defendants’ negligent acts. Now, Defendants demand he be compelled to 

appear at a physician’s office for an unknown period of time for testing in the 
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midst of a pandemic. If that were not bad enough, Plaintiff is unfamiliar with 

the physician hired by Defendants, and does not know what methods will be 

used to evaluate him. Due to Defendants’ expected defense that Plaintiff’s 

injuries were, at least partially, pre-existing, Plaintiff should not be evaluated 

by a physician or expert hired by Defendants without an audio recording to 

protect the interests of all parties.  

Defendants again argue that no recording is necessary because they have 

agreed to most of Plaintiff’s proposed parameters. However, as explained above, 

Dr. Forage has a history of utilizing unreliable methodologies when performing 

independent medical examinations. See Brumer v. Gray, 2020 U.S. Dist. LEXIS 

9649 (D. Nev. Jan. 21, 2020); Peeler v. Aiello, Order, Ex. 6. Specifically, Dr. 

Forage has previously relied upon the biopsychosocial model for explaining 

causation of injuries. This model is founded in clinical sociology, psychology, and 

psychiatry, all of which are outside the scope of Dr. Forage’s limited area of 

expertise as a neurosurgeon. See Peeler v. Aiello, Order, Ex. 6 at 8-9 (explaining 

that a neurosurgeon who utilizes the biopsychosocial model should have those 

opinions excluded under the “scope” requirement of Hallmark). As such, 

Defendants’ assurances that Dr. Forage will abide by Plaintiff’s proposed 

parameters is not enough to overcome the overwhelming justification for having 

the examination recorded. Simply, it is in Plaintiff’s best interest to have an 

audio recording to ensure Plaintiff’s interests are not abused and, if necessary, 

to present the audio recording to the Court. 

/// 
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IV.  A STAY IS UNNECESSARY AS PLAINTIFF HAS AGREED 

TO POSTPONE HIS SURGERY SO THAT DEFENDANTS 

MAY CONDUCT A RULE 35 EXAMINATION 

 

Finally, Defendants request that the Court “stay Plaintiff’s case until he 

submits to a Rule 35 exam as recommended by the Discovery Commissioner.” 

See Objection at 14-15. NRCP 37(b)(1) provides, in pertinent part, that if a party 

“fails to obey an order to provide or permit discovery, including an order under 

Rule 35 or 37(a), the court may issue further just orders that may include…(D) 

staying further proceedings until the order is obeyed[.]” Here, Plaintiff has not 

disobeyed any discovery order. On the contrary, Plaintiff has made every 

attempt to coordinate with Defendants’ counsel to schedule a Rule 35 

examination in a prompt manner. Yet, Defendants insist that even with plenty 

of notice, they cannot possibly conduct the medical examination in advance of 

Plaintiff’s previously scheduled surgery. See Objection at 14:17 – 14:18.  

Plaintiff was thus forced to file an emergency Motion to Compel Rule 35 

Examination Before Plaintiff’s Surgery on an Order Shortening Time wherein 

Plaintiff requested that the Discovery Commissioner order that Defendants 

complete the Rule 35 exam before September 13. Although the Discovery 

Commissioner ultimately denied Plaintiff’s motion, he did explain that “if it is 

medically necessary for Plaintiff to have surgery, Commissioner will not 

substitute his opinion for the Doctor’s opinion.” See Minutes from August 27, 

2021 Hearing attached hereto as Exhibit 5. As the Discovery Commissioner’s 

comments make clear, Plaintiff should not be made to forego medically 
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necessary treatment to accommodate Defendants’ lackadaisical efforts in 

scheduling a Rule 35 exam. 

However, in further effort to resolve this issue, Plaintiff has agreed to 

push back his surgery for up to 60 days in order to allow Defendants another 

opportunity at conducting a Rule 35 examination. Plaintiff requests that the 

Court strongly urge Defendants to promptly coordinate and schedule the 

examination. At this point, Defendants are undeniably on notice of Plaintiff’s 

pending surgery and have ample time to complete a Rule 35 exam. Plaintiff 

must not be made to sit by and suffer while Defendants endlessly delay. 

Therefore, the Court should decline Defendants’ request for a stay and instead 

encourage Defendants to act diligently in completing the medical examination 

they claim they need.  

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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CONCLUSION 

Based on the foregoing, Plaintiff respectfully requests that the Court deny 

Defendants’ Objection to Discovery Commissioner’s Report and Recommendation 

and Motion to Stay the Case on an Order Shortening Time, in its entirety, and 

instead affirm the Discovery Commissioner’s Report and Recommendation.  

 DATED this 3rd day of September, 2021. 

 CLAGGETT & SYKES LAW FIRM 

 

  

 /s/ Brian Blankenship 

______________________________ 

 Sean K. Claggett, Esq. 

 Nevada Bar No. 008407 

 William T. Sykes, Esq. 

 Nevada Bar No. 009916 

 Brian Blankenship, Esq. 

 Nevada Bar No. 011522 

 4101 Meadows Lane,  100 

 Las Vegas, Nevada 89107 

 (702) 655-2346 – Telephone 

 Attorneys for Plaintiff 

 
SWENSON & SHELLEY, PLLC 
Kevin Swenson, Esq. 
Utah Bar No. 5803 
Brian Shelley, Esq. 
Utah Bar No. 14084 
Jake R. Spencer, Esq. 
Utah Bar No. 15744 

Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 3rd day of September, 2021, I caused to 

be served a true and correct copy of the foregoing PLAINTIFF’S RESPONSE 

TO DEFENDANTS’ OBJECTION TO DISCOVERY COMMISSIONER’S 

REPORT AND RECOMMENDATION AND MOTION TO STAY THE CASE 

ON AN ORDER SHORTENING TIME on the following person(s) by the 

following method(s) pursuant to NRCP 5(b) and NEFCR 9: 

 

     

VIA E-SERVICE ONLY: 

ANNALISA N. GRANT, ESQ. 

Nevada Bar No. 11807 

SONYA C. WATSON, ESQ. 

Nevada Bar No. 13195 

GRANT & ASSOCIATES 

7455 Arroyo Crossing Parkway, Suite 220 

Las Vegas, Nevada 89113 

Tel.: (702) 940-3529 

Fax: (855) 429-3413 

Attorneys for Defendants 

       

      /s/ Moises Garcia 

      __________________________________ 

      Employee of Claggett & Sykes Law Firm 
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4101 Meadows Lane #100 | Las Vegas, NV 89107 Tel. 
702.655.2346 | Fax 702.655.3763 | claggettlaw.com 

 

June 9, 2021 

VIA E-MAIL 

Annalisa N. Grant, Esq. 
Sonya C. Watson, Esq. 
7455 Arroyo Crossing Parkway, Suite 220 
Las Vegas, Nevada 89113 

 RE: Larsen v. Pro Petroleum, LLC 

Dear Grant and Watson, 

 Our office received service of Pro Petroleum, LLC’s (“Pro Petroleum”) Motion to 

Compel a Rule 35 Examination (“Motion”) of our client, Dakota Larsen (“Plaintiff”). As 

you know, the Parties discussed, via email correspondence, Pro Petroleum’s request for 

a Rule 35 examination. The Parties, however, never held an EDCR 2.34 conference to 

discuss a proposed Rule 35 examination by telephone conference before Pro Petroleum 

filed its Motion.  

The Eighth District Court Rule (“EDCR” or “Rule”) 2.34 governs all discovery 

disputes, conferences, motions, and stays within the Eighth Judicial District Court of 

Nevada. Rule 2.34 states the following:  

 Rule 2.34.  Discovery disputes; conferences; motions; stays. 
      (a) Unless otherwise ordered, all discovery disputes (except disputes 
regarding any extension of deadlines set by the discovery scheduling 
order, or presented at a pretrial conference or at trial) must first be heard 
by the discovery commissioner. 
[…] 
      (d) Discovery motions may not be filed unless an affidavit of moving 
counsel is attached thereto setting forth that after a discovery dispute 

Case Number: A-20-826907-C

ELECTRONICALLY SERVED
6/9/2021 3:46 PM
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conference or a good faith effort to confer, counsel have been unable to 
resolve the matter satisfactorily. A conference requires either a personal 
or telephone conference between or among counsel. Moving counsel must 
set forth in the affidavit what attempts to resolve the discovery dispute 
were made, what was resolved and what was not resolved, and the 
reasons therefor. If a personal or telephone conference was not possible, 
the affidavit shall set forth the reasons. If the responding counsel fails to 
answer the discovery, the affidavit shall set forth what good faith 
attempts were made to obtain compliance. If, after request, responding 
counsel fails to participate in good faith in the conference or to answer the 
discovery, the court may require such counsel to pay to any other party 
the reasonable expenses, including attorney fees, caused by the failure. 
When a party is not represented by counsel, the party shall comply with 
this rule. 
[…] 

 
EDCR 2.34. 

Per EDCR 2.34(d), the moving counsel must confer with opposing counsel by 

conference in an effort to resolve any discovery disputes before filing a discovery 

motion. Specifically, Rule 2.34 expressly “requires either a personal or telephone 

conference between or among counsel,” and, therefore, email correspondence between 

the Parties will not satisfy Pro Petroleum’s obligations under the rule. Moreover, Pro 

Petroleum failed to attach to the Motion the required affidavit detailing the 2.34 

conference and good faith efforts to resolve any issues. Thus, Pro Petroleum’s Motion 

violates Rule 2.34(d). 

Proposed Resolution: 

To resolve this issue, we respectfully request that Pro Petroleum promptly and 

voluntarily withdraw its Motion. Following withdrawal, the Parties can set a Rule 2.34 

conference to discuss the proposed Rule 35 examination and Plaintiff’s position on 

whether the Parties can stipulate to the same. Plaintiff cannot promise that the Parties 

will reach an agreement on a stipulation for a Rule 35 examination, but Plaintiff will 
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certainly make a good faith effort to reach a compromise. We are available on Monday, 

June 14, 2021 at 1:30 pm PST to hold the telephone conference. If you cannot agree to 

the proposed time, please provide your availability between June 14, 2021, and June 

30, 2021, and we will do our best to find availability during the proposed dates.  

We hope you will consider Plaintiff’s proposal to voluntarily withdraw the 

Motion. Should Pro Petroleum refuse to voluntarily withdraw the Motion, however, and 

you force Plaintiff to file an Opposition, we will have no choice but to seek sanctions, 

including attorney’s fees and costs for having to review, draft, and file a response to the 

Motion. We hope to avoid this course of action. Plaintiff’s response to the Motion is 

currently due on or about June 18, 2021. As such, please notify Plaintiff regarding your 

intentions and/or voluntarily withdraw the Motion on or before June 16, 2021.  

As always, we hope to resolve any issues with you in good faith and without the 

need for court intervention. Should you have any questions or concerns regarding the 

contents of this correspondence, please feel free to contact us.   

       Sincerely, 
       CLAGGETT & SYKES LAW FIRM 
 
       /s/ Brandon Cromer 

       BRANDON CROMER, ESQ. 
       BRIAN BLANKENSHIP, ESQ. 
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4101 Meadows Lane #100 | Las Vegas, NV 89107 Tel. 

702.655.2346 | Fax 702.655.3763 | claggettlaw.com 

 

August 10, 2021 

VIA E-SERVICE 

 

Annalisa N. Grant, Esq. 

Sonya C. Watson, Esq. 

7455 Arroyo Crossing Parkway, Suite 220 

Las Vegas, Nevada 89113 

 RE: Larsen v. Pro Petroleum, LLC et al., Case Number A-20-826907-C 

Dear Ms. Grant and Watson: 

 Please allow this correspondence to memorialize our telephonic EDCR 2.34 

conference which occurred on July 29, 2021, at 10:30am. Moreover, please be advised 

that this correspondence also serves as formal notice that our client, Dakota Larsen 

(“Dakota”) is scheduled to have artificial disc replacement surgery at L4-L5 on 

September 13, 2021. 

A. Proposed Rule 35 Physical Examination. 

Prior to our telephone conference, your office requested a Rule 35 examination.  

As such, on July 29, 2021, we sent our proposed parameters in an attempt to stipulate 

to an examination.  We also informed your office that Dakota needs surgery, and he 

intended to schedule it within the next 60 days from our meet and confer.  

During the Rule 2.34 conference, we discussed Plaintiff’s proposed parameters for 

a Rule 35 examination. The Parties tentatively agreed to all parameters except 

Defendants refuse to allow for either an observer to be present or the recording of the 

Case Number: A-20-826907-C

ELECTRONICALLY SERVED
8/10/2021 11:49 AM
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examination. Given NRS 52.380 allows Plaintiff to observe and record Rule 35 

examinations, and Defendants expressed a desire to challenge the issues before the 

Commissioner, District Court, and even before the Nevada Supreme Court, it is safe to 

say we are an impasse and we are in receipt of Defendants’ Motion to Compel regarding 

this issue.  

As stated above, on Friday, August 6, 2021, we learned that Dakota is now 

scheduled to undergo surgery on his lower back on September 13, 2021. As a result, 

Defendants have approximately 35 days to come to an agreement on a Rule 35 

examination and schedule the same or lose the ability to do so. In the spirit of 

cooperation, and to allow Defendants the ability to examine Dakota before he undergoes 

surgery, Plaintiff is willing to drop the demand of having both an observer and 

recordation of the Rule 35 examination. Please note, Rule 35 and NRS 52.380 allow for 

observers, and there is no conflict regarding the same. Dakota will be flying out to Las 

Vegas to undergo the surgical procedure with Dr. Garber. He is willing to fly to Las Vegas 

earlier in the week before his surgery to accommodate for a Rule 35 examination should 

Defendants agree to resolve the issue as proposed by Plaintiff. As such, Dakota is willing 

to fly to Las Vegas the week of September 6th thru September 10th to accommodate 

for a Rule 35 examination in Las Vegas. As another option, Dakota lives in Mobile, 

Alabama. Should it be easier for Defendant’s examiner to fly to Alabama and make 

arrangements there to hold the examination, then we can accommodate the examiner 

for almost the remaining month of August leading up to his surgery in September.  

Should your office decide to accept the aforementioned proposal from Plaintiff, 

please immediately let us know so we can inform Dakota and update the Court at the 
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hearing on Friday that this issue is now moot.  

B. Executed Employment Releases. 

 Your office requested employment authorizations for Dakota’s former employment 

records. We offered to execute authorizations if Defendants would agree to limit the 

scope of the authorizations to wage information relevant to Plaintiff’s wage loss and 

future earning claims. You responded that the entire file is necessary because it is 

relevant to our client’s employability in the future. Because Defendants refused to limit 

the scope of employment authorizations, we cannot agree to execute the proposed 

authorizations because Dakota’s entire employment files are neither relevant nor 

proportional to the claims and defenses at issue in this case. Thus, all parties are at an 

impasse and this issue will be resolved at Friday’s hearing.  

C. Plaintiff’s Rule 34 Requests. 

 The Parties also discussed your responses to Plaintiff’s Rule 34 Requests. Below 

is a summary of our discussion: 

Request No. 10 

Regarding Request 10, you agreed to review and confirm if your clients have copies 

of any and all estimates and/or appraisals for property damages related to the vehicles 

involved in the subject collision. 

Requests 13-14, 16-21, and 23-25  

 As to Requests 13-14, 16-21, and 23-25, Defendants will not produce documents 

responsive to the aforementioned requests without Plaintiff first agreeing to execute a 

protective order. Our position is these documents are not subject to a protective order. 

As such, we will move to compel responses to these documents.   
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Requests 5, 29, 38, and 39 

In response to Requests 5, 29, 38, and 39, you stated that your clients produced 

all the requested documents in their possession and/or control. To resolve future issues, 

we requested that your clients execute a declaration stating they do not have any 

additional information to provide related to those requests. You agreed to review the 

documents and discuss the proposal with your clients.  

D. Spoliation. 

 On July 1, 2019, we sent formal notice to your clients to preserve any and all daily 

driver logbooks, physical and electronic, and all records pertaining to the routine course 

of business for dispatching, trip monitoring, dispatch progress reports, communications, 

pay records, and bills of lading of David Yazzie, Jr. In response to Requests 26 and 27, 

your clients concede, in Requests 26 and 27, to discarding and/or destroying Mr. Yazzie’s 

driver logbooks and written accounts of the number of hours Mr. Yazzie operated the 

subject vehicle, including all breaks, relief periods, off-duty periods, and/or non-

operational time for 8 days prior to the subject incident. During our telephone 

conference, we requested that you verify if the documents still exist and, if not, confirm 

if the documents were destroyed before or after July 1, 2019. You agreed to investigate 

the matter. 

/ / / 

/ / / 

/ / / 

/ / / 

 / / / 
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 Thank you for discussing the above issues with us. For the requests you agreed to 

supplement, please provide responses within 14 days of this correspondence. As to the 

other requests, we will seek court intervention. Moreover, as we discussed above, please 

confirm whether you are willing to forego one of your objections to either the recording 

or observation of the Rule 35 examination. If so, we can work with you to schedule Mr. 

Larsen’s Rule 35 examination before September 13, 2021.  

Sincerely, 

       CLAGGETT & SYKES LAW FIRM 

 

       /s/ Brian Blankenship 

       BRANDON CROMER, ESQ. 

       BRIAN BLANKENSHIP, ESQ. 
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Moises Garcia

From: Brian Blankenship
Sent: Thursday, August 19, 2021 11:58 AM
To: Watson, Sonya C; Will Sykes
Cc: Jory, Shannon; Girard-Rubio, Denisse A.; Smith, Diana; Moises Garcia; Grant, Annalisa N
Subject: RE: Larsen v. Pro Petroleum - Proposed DCRR
Attachments: 2021-08-19 Draft DCRR - Defendant's Motion to Compel Rule 35 Exam and Execution of 

Employment Releases (redline changes).docx

Sonya: 
 
See the attached redline of my changes to the DCRR. With these changes, you can use our electronic signature and 
submit. 
 
Please let us know immediately regarding the scheduling of the Rule 35 examination and the details for the same.   
 
Thank you! 
 
Brian 
 
Brian Blankenship, Esq. 
Trial Attorney 
Claggett & Sykes Law Firm 
4101 Meadows Lane, Suite 100 
Las Vegas, NV 89107 
Direct:  702-902-4014 
Tel. 702-655-2346 / Fax 702-655-3763   
brian@claggettlaw.com 
 

 
 

 

From: Watson, Sonya C <Sonya.Watson@aig.com>  
Sent: Saturday, August 14, 2021 8:50 AM 
To: Brian Blankenship <brian@claggettlaw.com>; Will Sykes <WSykes@claggettlaw.com>; Sean Claggett 
<SClaggett@claggettlaw.com> 
Cc: Jory, Shannon <Shannon.Jory@aig.com>; Girard‐Rubio, Denisse A. <Denisse.GirardRubio@aig.com>; Smith, Diana 
<Diana.Smith@aig.com>; Grant, Annalisa N <Annalisa.Grant@aig.com> 
Subject: Larsen v. Pro Petroleum ‐ Proposed DCRR 
Importance: High 
 
Hi Brian, 
 
Please find attached for your review the proposed DCRR. If you have no suggested revisions, please advise whether we 
may add your e‐signature. Thank you. 
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Sincerely,  
 
Sonya C. Watson 
 
Sonya C. Watson 
Associate Attorney, Grant & Associates 
Staff Counsel 
American International Group, Inc. (AIG)   
 
7455 Arroyo Crossing Pkwy, Suite 220, Las Vegas, NV 89113 
T (+1) 702.940.3534 | C (+1) 725.502.0269 
sonya.watson@aig.com | www.aig.com 
 
This email message and any attachments are confidential, intended only for the named recipient(s) and may contain 
information that is privileged attorney-client communications, attorney work product, or exempt from disclosure under 
applicable law. If you are not the intended recipient(s), you are notified that the dissemination, distribution or copying of this 
message is strictly prohibited. In addition, please immediately delete or destroy all copies or versions you have of this 
message and notify the sender at (702) 940-3504 or Sonya.Watson@aig.com in order that we may take steps to prevent any 
further inadvertent disclosures. Receipt by anyone other than the named recipient(s) is not a waiver of any attorney-client, 
work product, or other applicable privilege. Thank you. 
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DCRR
ANNALISA N. GRANT, ESQ. 
Nevada Bar No. 11807 
SONYA C. WATSON, ESQ. 
Nevada Bar No. 13195 
GRANT & ASSOCIATES 
7455 Arroyo Crossing Parkway, Suite 220 
Las Vegas, Nevada 89113 
Tel.: (702) 940-3529 
Fax: (855) 429-3413 
Annalisa.Grant@aig.com 
Sonya.Watson@aig.com

Attorneys for Defendants, 
PRO PETROLEUM, LLC, 
RIP GRIFFIN TRUCK SERVICE CENTER, INC., &
DAVID YAZZIE, JR. 

DISTRICT COURT 

CLARK COUNTY, NEVADA

DAKOTA JAMES LARSEN, 

Plaintiff, 

vs. 

PRO PETROLEUM, LLC, a Texas Limited 
Liability Company; RIP GRIFFIN TRUCK 
SERVICE CENTER, INC., a Texas 
Corporation; DAVID YAZZIE, JR., an 
individual; DOES I-X; ROE BUSINESS 
ENTITIES XI-XX, 

Defendants. 

Case No.:   A-20-826907-C 
Dept. No.:  22 

DISCOVERY COMMISSIONER’S 
REPORT AND 

RECOMMENDATIONS

Date of Hearing:  August 13, 2021 
Time of Hearing:   9:30 a.m. 

Attorney for Plaintiff:  Brian Blankenship, Esq. 

Attorney for Defendants:  Sonya C. Watson, Esq. 

. . . 

. . . 

. . . 

. . . 

Case Number: A-20-826907-C

Electronically Filed
8/26/2021 8:45 AM
Steven D. Grierson
CLERK OF THE COURT
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I. 

F I N D I N G S 

On August 13, 2021, counsel for Plaintiff and Defendants in the above-captioned 

matter appeared telephonically before the Honorable Discovery Commissioner Jay Young on 

Defendants’ Motion to Compel Physical Examination of Plaintiff Pursuant to NRCP 35 and 

Execution of Employment Releases on an Order Shortening Time. Defendants seek Plaintiff’s 

submission to a physical examination prior to his lumbar surgery scheduled for September 13, 

2021. Defendants request that Plaintiff be required to submit to the examination absent a recording

of the examination and absent the presence of an observer. Defendants further seek execution of 

employment releases for each of Plaintiff’s employers for the five years preceding the subject 

incident.  

Upon the Court’s review of the Motion and all other pleadings and papers on file with this 

court, and oral arguments made by counsel, and for good cause appearing, the Discovery 

Commissioner hereby recommends that Plaintiff is compelled to submit to a physical examination

pursuant to NRCP 35 but is permitted to record the examination and have an observer present 

pursuant to NRS 52.380. The Commissioner further recommends that Plaintiff is required to 

produce his employee file for each of his employers for the five years preceding the subject 

incident, subject to a confidentiality log limiting the records produced to those that relate to 

Plaintiff’s wages, job performance, and disciplinary history.  

II. 

R E C O M M E N D A T I O N S 

IT IS THEREFORE RECOMMENDED Defendants’ Motion to Compel Physical 

Examination of Plaintiff Pursuant to NRCP 35 and Execution of Employment Releases on an 

Order Shortening Time is GRANTED IN PART and DENIED IN PART,  

IT IS FURTHER RECOMMENDED THAT that Plaintiff submit to a Rule 35 
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examination. Plaintiff may record the examination and have an observer of his choosing present 

at the examination.  

IT IS FURTHER RECOMMENDED that Defendants are entitled to employment 

records, but only for wage information, and performance and disciplinary history as they are 

relevant going back 5 years. 

IT IS FURTHER RECOMMENDED THAT Plaintiff will obtain the entirety of the 

employment files requested and produce employee files for each of his employers for the five 

years preceding the subject incident, subject to a confidentiality and redaction log limiting the 

records produced to those that relate to Plaintiff’s wages, job performance, and disciplinary 

history. 

IT IS FURTHER RECOMMENDED THAT the Discovery Commissioner will conduct 

an in camera review if necessary.  

The Discovery Commissioner, having met with counsel for the parties, having discussed 

the issues noted above and having reviewed any materials proposed in support thereof, hereby 

submits the above recommendations. 

DATED this 25th day of August, 2021. 

_______________________________ 
DISCOVERY COMMISSIONER

Submitted by:
GRANT & ASSOCIATES 

/s/ Sonya C. Watson 
___________________________________ 
SONYA C. WATSON, ESQ. 
Nevada Bar No. 13195 
7455 Arroyo Crossing Parkway, Suite 220 
Las Vegas, Nevada 89113 
Attorneys for Intervenor, 
THE INSURANCE COMPANY OF THE
STATE OF PENNSYLVANIA

A-20-826907-C / Larsen v. Pro Petroleum, LLC
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Approved as to form and content by: 
 
/s/ Brian Blankenship 
____________________________________ 
BRIAN BLANKENSHIP, ESQ. 
Nevada Bar No. 11522 
CLAGGETT & SYKES LAW FIRM 
4101 Meadows Lane, Suite 100 
Las Vegas, NV 89107
brian@claggettlaw.com 
Attorneys for Plaintiff, 
DAKOTA LARSEN 

N O T I C E
 
Pursuant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after being 
served with a report any party may file and serve written objections to the recommendations. 
Written authorities may be filed with objections but are not mandatory. If written authorities are 
filed, any other party may file and serve responding authorities within seven (7) days after being 
served with objections.  

 
                  Objection time will expire on_______________2021. 
 
A copy of the foregoing Discovery Commissioner's Report was: 
 
_____ Mailed to Plaintiff at the following address on the ____ day of August 2021. 
 

 
 
_____ Electronically filed and served to counsel on the ____ day of August 2021, Pursuant to  

N.E.F.C.R. Rule 9. 
 
 
 
       
      By: ______________________________ 
              COMMISSIONER DESIGNEE 
 
 
 
 
 
 
 
  

XX 26th

/s/ Sandy Gerety

September 9
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;LiPREMF2 C20‘.341:N...  

IN THE COURT OF APPEALS OF THE STATE OF NEVADA 

No. 7963A-CPA.,. 
ML:Criss) 

vs. 
ANTHONY JOSEPH AIELLO, JUL 2 9 2021 

INDIVIDUALLY, 
Res ondent. 

ORDER REVERSING, VACATING, AND REMANDING 

Macie Peeler appeals from a judgment pursuant to a jury 

verdict in a tort action and district court orders denying her motion for new 

trial, or additur in the alternative, and awarding attorney fees and costs. 

Eighth Judicial District Court, Clark County; Nancy L. Allf, Judge. 

Peeler was driving northbound on Swenson Street in the 

innermost left lane of two turn lanes. In the adjacent left turn lane on 

Peeler's right side was Anthony Joseph Aiello, also driving northbound in a 

rental car. While turning left, Aiello failed to maintain his lane, making 

an abrupt turn and colliding into the front right end of Peeler's car. 

Following the accident, Peeler received conservative treatment followed by 

cervical fusion surgery for ongoing neck pain and radiculopathy. Her 

treating physicians also recommended future lumbar surgery as well as 

other treatrnent. At trial, the main contention between the parties was 

whether the accident caused Peeler's damages, because evidence at trial 

demonstrated that Peeler had chronic neck and back pain prior to the 

accident from previous motor vehicle accidents that occurred decades 

before. Peeler testified that she had been asymptomatic before the accident, 

3 We recount the facts only as necessary to our disposition. 

MACIE PEELER, 
Appellant, 
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although Aiello contended that she was actively receiving treatment for 

lower back pain at that time. 

Seventeen months before trial, Peeler filed a motion in limine 

to exclude Aiello's expert witness, Dr. Michael Seiff, a neurosurgeon, who 

had performed an Independent Medical Examination (IME) on Peeler 

pursuant to NRCP 35.2  Peeler argued that Dr. Seiffs opinions about 

causation could not assist the jury because Dr. Seiffs opinions were based 

on an unreliable methodology, and he was not qualified to opine on 

biopsychosocial issues or speculate on secondary gain. For his causation 

opinions, Dr. Seiff relied on the American Medical Association's causation 

protocol (AMA causation protocol).3  Dr. Seiff s report indicated that his 

opinions were within a reasonable degree of medical certainty. During his 

deposition, Peeler asked Dr. Seiff about whether the AMA causation 

protocol worked on a standard equivalent to "more-likely-than-not" in terms 

of how confident Dr. Seiff had to be in reaching his conclusions. Dr. Seiff 

answered "no," but expressed confusion about the question. During his 

deposition, Dr. Seiff also stated that he never received formal training on 

the AMA causation protocol. Further, when Peeler asked Dr. Seiff how he 

2Although neither party refers to Dr. Seiffs examination of Peeler as 

an NRCP 35 examination in their briefs, but rather as an independent 

medical examination, the only mechanism by which this would have 

occurred is via NRCP 35, which is consistent with the record. We note that 

Dr. Seiff s qualifications as a neurosurgeon to perform an IME are not in 

question, and neither party disputes that he was in fact qualified to perform 

such an examination. Rather, the scope of his testimony based on his 

examination of Peeler is at issue on appeal. 

3We note that the AMA causation protocol is also referred to as the 

AMA causation guides or guidelines in the record. For consistency, we refer 

to the information as the AMA causation protocol. 

2 
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evaluates subjective pain statements from patients, he explained that he 

universally did not find such pain complaints reliable and that Peeler's pain 

complaints, without other objective medical findings, were not reliable 

evidence of causation between the accident and Peeler's injuries. However, 

Dr. Seiff also acknowledged that certain of Peeler's short-term complaints 

of pain, primarily involving soft tissue, were likely related to the car 

accident. It also appears that he did not challenge certain medical 

treatment Peeler received early on, including cervical injections to address 

her neck pain. 

The district court tentatively denied Peeler's motion in limine 

regarding Dr. Seiff, but it deferred more detailed consideration of the matter 

under Hallmark v. Eldridge, 124 Nev.  . 492, 189 P.3d 646 (2008) for a future 

hearing to be conducted in conjunction with the triaL In its order 

tentatively denying the motion, the district court found that "medical 

certainty" and "medical probability" are "premised on the same 

understanding that the expert's opinion is more likely than not, or 50 

percent likely," so Dr. Seiff s report complied with the requisite standard for 

expert testimony.4  Regarding Dr. Seiffs biopsychosocial opinions,5  the 

4We recognize that medical expert opinions given "within a medical 

degree of probability" or a "medical degree of certainty" refer to the same 

standard, namely, the opinions given are more likely than not, or are likely 

to occur more than fifty percent of the time. See Morsicato v. Sav-On Drug 

Stores, Inc., 121 Nev. 153, 158, 111 P.3d 1112, 1116 (2005); see also Williams 

v. Eighth judicial Dist. Court, 127 Nev. 518, 530, 262 P.3d 360, 368 (2011). 

5Biopsychosocia1 theory, as described in the record, refers to 

psychological and social factors that could contribute to an injured person's 

perception of pain, such as stress, anxiety, lack of sleep, and sometirnes 

litigation. Based on closing arguments at trial, the parties appear to agree 

that biopsychosocial issues are "grounded" in psychology. 
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district court relied on reasoning from a Nevada federal district court that 

it is not improper for a doctor to suggest that a plaintiff may have ulterior 

motives for his or her pain complaints when they are not supported by 

objective evidence. 

Eight months before trial, Peeler filed a bench brief, reiterating 

and expanding her arguments to exclude Dr. Seiffs testimony; Aiello did 

not file a bench brief or a response. The district court did not address the 

issues again until trial. During trial, and outside the jury's presence, the 

court held a Hallmark hearing. Peeler questioned Dr. Seiff about the AMA 

causation protocol, suggesting that the protocol was written in the context 

of workers compensation law. Dr. Seiff responded that the entire book was 

not just about workers' compensation but was unclear about the AMA 

causation protocol. Peeler then asked whether the AMA endorsed its own 

protocol, and Dr. Seiff read a portion of the AMA causation section that 

explained that the protocol does not reflect the AMA's views or policies. At 

the end of the hearing, the district court made a ruling from the bench 

denying Peeler's motion in limine solely because Peeler's objections "went 

to the weight not the admissibility of [Dr. Seiffs] opinions." 

During his pre-trial deposition, Dr. Seiff agreed that he 

performed a "physical examination" of Peeler and explained the nature of 

his examination. At trial, Dr. Seiff testified that when he examined Peeler, 

she told him she suffered from back and neck pain and he noted that she 

had some tenderness in her back and weakness in her legs. He then 

testified that the accident involving Aiello caused some initial soft tissue 

injuries, but there was no objective evidence of a spinal injury visible on 

Peeler's imaging studies. Dr. Seiff opined that Peeler's cervical fusion 

surgery for chronic pain was related to degenerative changes, and that if 

COURT OF APPEALS 
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she needed future spinal care, it would not be related to the accident. Dr. 

Seiff also identified the methodology upon which he based his opinions—the 

AMA causation protocol. That protocol states that subjective pain 

complaints are not valid and are unreliable in assessing causation of a 

patient's injury because such complaints do not constitute objective medical 

evidence. He also testified about the application of the biopsychosocial 

theory in addressing Peeler's complaints, and he opined that Peeler's 

subjective pain complaints may be the result of other stresses, such as 

ongoing litigation, previous litigation, anxiety and depression, and 

insomnia. He again emphasized that there was no objective or credible 

medical evidence of any ongoing injury from the accident, and that Peeler's 

subjective complaints of continued pain were irrelevant. 

Although prior to trial Aiello conceded breach of duty, the jury 

found in Aiello's favor and awarded nothing to Peeler. After trial, Peeler 

filed a motion for a new trial, or additur in the alternative, which the district 

court denied." Peeler now raises several arguments on appeal.7  

"Peeler also appeals the district court's award of attorney fees and 
costs to Aiello as the prevailing party, which based on our disposition we 
necessarily vacate and remand for further proceedings. 

71n addition to the expert testimony issue discussed in this order, 
Peeler also argued the district court unreasonably restricted her 
questioning of the jury venire, the district court abused its discretion when 
it admitted documents that were not timely disclosed, and the district court 
abused its discretion when it denied a new trial or additur. In light of our 
disposition on the expert testimony issue, we do not address Peeler's 
remaining arguments. We nevertheless offer a word of caution to the 
district court; namely, restrictive voir dire may be unduly prejudicial to a 
party's case, and the court should refrain, for example, from suggesting that 
damages are only alleged and not real damages, even though the extent of 
the damages may be in dispute, or from disallowing questions regarding the 
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Peeler avers the district court erred when it allowed Dr. Seiff to 

testify because his testimony hinged on unreliable methodologies that 

violated Hallmark. For example, Peeler contends that Dr. Seiff relied on 

the AMA causation protocol, which she argues is not peer-reviewed, not 

neutral, and requires a higher standard to prove causation than required 

by Nevada law. To support this argument, Peeler points to another case 

from the Eighth Judicial District, in which the district court, after an 

evidentiary hearing, made specific Hallmark findings and concluded that 

the assistance factor was not satisfied because the AMA causation protocol 

was unreliable.8  Although not authoritative here, that court ultimately 

precluded a doctor from conducting an NRCP 35 exam. Moreover, Peeler 

argues that Dr_ Seiff used the incorrect section of the AMA causation 

protocol, specifically those pertaining to workers compensation instead of 

personal injury, for his causation opinions. Dr. Seiff also admitted that he 

did not fully read, and had no training on, the AMA protocols as a whole. 

Further, Peeler claims the district court erred when it allowed Dr. Seiff to 

testify about biopsychosocial issues because only clinical social workers or 

psychologists are trained to address these issues. 

location of the accident in order to determine a prospective juror's 

familiarity with the location and to rule out possible bias. 

8See Wilson v. Yancey, Case No. A-13-680635-C (Eighth Judicial 

District Ct., Amended Findings of Fact and Conclusions of Law in Support 

of Order Precluding Derek Duke, M.D., from Conducting a Rule 35 

Examination, July 17, 2017). The court in Wilson also concluded that the 

doctor exhibited bias agaimst plaintiffs in general in support of its order. 

Further, the court specifically denounced as unreliable the application of 

the AMA causation protocol to personal injury cases. 
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We review the district court's decision to allow expert testimony 

for an abuse of discretion. Hallmark, 124 Nev. at 498, 189 P.3d at 650. "An 

abuse of discretion occurs when no reasonable judge could reach a similar 

conclusion under the same circumstances." Leavitt v. Sierns, 130 Nev. 503, 

509, 330 P.3d 1, 5 (2014). An error in admitting evidence is reversible only 

if it "substantially affected" the appellant's rights. Hallrnctrk, 124 Nev. at 

505, 189 P.3d at 654. 

As a preliminary matter, Dr. Seiff is a special type of medical 

expert—an independent medical examiner under NRCP 35—which, in 

addition to Hallmark, sets forth its own requirements. Specifically, in order 

to be an examiner under NRCP 35, the designated expert performing either 

a "physical or mental examination" must be a "suitably licensed or certified 

examiner." NRCP 35(a)." In this case, Dr. Seiff is a licensed physician in 

the practice area of neurosurgery. The record does not demonstrate that he 

has been licensed in any other discipline such as clinical sociology, 

psychology, or psychiatry. To be sure, neurosurgery has some overlap with 

other disciplines as it involves surgery on the brain as well as the spine. 

But, Dr. Seiff is not a trained or licensed clinical sociologist, psychologist, or 

psychiatrist, nor was he hired to perform an NRCP 35 examination in these 

areas. Although he examined Peeler for the purpose of performing the 

NRCP 35 examination, including performing certain tests, he did not have 

"The Nevada Rules of Civil Procedure were amended effective March 

1, 2019. See In re Creating a Comm. to Update & Revise the Nev. Rules of 

Civil Procedure, ADKT 0522 (Order Amending the Rules of Civil Procedure, 

the Rules of Appellate Procedure, and the Nevada Electronic Filing and 

Conversion Rules, December 31, 2018) ("[T]his amendment to the [NRCP] 

shall be effective prospectively on March 1, 2019, as to all pending cases and 

cases initiated after that date."). Here, the previous version of NRCP 35 

would have applied so we have cited it herein. 

7 
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an ongoing physician-patient relationship with Peeler, nor could he be 

considered one of Peeler's treating physicians, as this was not his role. 

Ultimately, as required by NRCP 35, Dr. Seiff prepared a "detailed written 

report setting out the examiner's findings, including the results of all tests 

made, diagnoses, conclusions . . . ." Based on the record, Dr. Seiff authored 

multiple reports. 

We recognize that Peeler is not challenging Dr. Seiff s ability to 

have performed the IME in his practice area of neurosurgery (as he did in 

fact perform the examination), but rather challenges the admission of his 

testirnony at trial on two other primary grounds. Peeler argues that the 

district court erred in allowing Dr. Seiff to testify because: "(1) he wholly 

relied upon the AMA guidelines for his causation theory, which are legally 

unreliable; and (2) he was not qualified to test on biopsychosocial issues or 

speculate on secondary gain." In order to resolve these issues, we turn our 

analysis to Hallmark. 

A witness must satisfy three requirements to testify as an 

expert witness: 

(1) he or she must be qualified in an area of 

"scientific, technical, or other specialized 

knowledge" (the qualification requirement); (2) his 

or her specialized knowledge must "assist the trier 

of fact to understand the evidence or to determine 

a fact in issue" (the assistance requirenlent); and 

(3) his or her testimony must be limited "to matters 

within the scope of [his or her specialized] 

knowledge (the limited scope requirement). 

Hallmark, 124 Nev. at 498, 189 P.3d at 650 (quoting NRS 50.275). 

The Nevada Supreme Court has explained the assistance 

requirement as follows: 

An expert's testimony will assist the trier of fact 

only when it is relevant and the product of reliable 

8 

 

 

PROPETROL 0412



methodology. In determining whether an experCs 

opinion is based upon reliable methodology, a 

district court should consider whether the opinion 

is (1) within a recognized field of expertise; (2) 

testable and has been tested; (3) published and 

subjected to peer review; (4) generally accepted in 

the scientific community (not always 

determinative); and (5) based more on 

particularized facts rather than assumption, 

conjecture, or generalization. . . . ['Mese factors 

are not exhaustive, and rnay be accorded varying 

weights, and may not apply equally in every case. 

Id. at 500-02, 189 P.3d at 651-52 (footnotes omitted). 

In applying these standards, it is not the district court's role to 

assess either the credibility or weight of the proffered expert testimony; 

credibility and weight are matters within the jury's domain. The district 

court's role as gatekeeper is limited to determining, as a matter of law, 

whether the proffered testimony is admissible, which means that it must 

apply these legal standards to the contents of the proffered testimony. 

Here, the district court failed to do so. The district court dismissed Peeler's 

arguments as merely challenging the weight of Dr. Seiff s testimony rather 

than its admissibility, and did not properly apply the standards of 

Hallmark to the content of those opinions, including his opinions on 

causation based on the AMA causation protocol, as well as his qualifications 

and opinions involving biopsychosocial and secondary gain issues. 

Although Dr. Seiff should not be precluded from testifying as an expert 

under NRCP 35 in the field of neurosurgery, we agree with Peeler that the 

district court failed to narrow the scope of his opinions in advance of trial 

by properly applying Hallmark, and therefore the court abused its 

discretion. Cf. Higgs v. State, 126 Nev. 1, 18, 222 P.3d 648, 659 (2010) 

9 
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("[T]he qualification, assistance, and limited scope requirements . . . ensure 

reliability and relevance. . . .")). 

Peeler argues that Dr. Seiff was not qualified to render opinions 

involving biopsychosocial and secondary gain issues. In his deposition, Dr. 

Seiff noted that he was retained based upon his expertise in the area of 

neurosurgery to perform a physical examination, not a mental evaluation. 

Treating physicians may be able to testify on secondary gain issues, if they 

have the proper foundation to do so. Cf. Pizarro-Ortega v. Cervantes-Lopez, 

133 Nev. 261, 270 n.13, 396 P.3d 783, 791 n.13 (2017). Here, however, Dr. 

Seiff was not a treating physician, and his role as an NRCP 35 examiner 

was apparently limited to neurosurgery. Thus, to the extent that any 

opinions regarding biopsychosocial and secondary gain issues founded in 

the disciplines of clinical sociology, psychology, or psychiatry were outside 

the scope of his retention, they should have been excluded under the "scope" 

requirement. 

Peeler next argues that the district court failed to determine 

whether Dr. Seiffs causation opinions were "based upon reliable 

methodology" (the AMA causation protocol) so as to be of a.ssistance to the 

trier of fact. In response, Aiello argues the AMA causation protocol that Dr. 

Seiff relied on is reliable in part because Nevada requires physicians to use 

the AMA Guides to the Evaluation of Permanent Impairment in workers' 

compensation cases. See NRS 616C.110(1)(a)-(b). However, the AMA 

impairment guides are located in a different manual than the AMA 

causation protocol, and there is no indication in the record before us that 

this protocol is similarly reliable to the AMA guides on permanent 

impairment. 
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Aiello claims that even if the AMA causation protocol is not 

reliable, Dr. Seiffs opinions regarding causation were based on other 

methodologies. However, his initial expert report only indicates that he 

used the AMA causation protocol, and while Dr. Seiff testified that he used 

other methodologies, he did not elaborate on those or explain their 

reliability. 

In view of these flaws, Dr. Seiff s testimony failed to meet the 

standards of Hallmark in significant ways, and therefore, the district court 

abused its discretion when it concluded that Dr. Seiffs testimony was 

generally admissible in its entirety.'" 

We also conclude that the admission of such evidence 

substantially affected Peeler's rights. Cf. NRCP 61 (stating errors not 

affecting substantial rights shall be disregarded). Specifically, the AMA 

causation protocol suggests that "pain" is not a reliable indicia of injury, 

which is contrary to the medical profession's use of the existence of pain for 

diagnosis and treatment, and any level of pain that a jury is entitled to 

consider when awarding compensation for an injury. Further, under 

Nevada law, an injured party is entitled to recover for pain and suffering, 

and "no fixed standard exists for deciding the amount of pain and suffering 

damages." NJI 5.2. Further, "Nile elements of pain and suffering are 

wholly subjective." Stackiewicz v. Nissan Motor Corp., 100 Nev. 443, 454, 

686 P.2d 925, 932 (1984). Thus, Dr. Seiffs testimony likely confused the 

jury as to what type of damages it could have awarded, including whether, 

based on Dr. Seiff s testimony, an award for pain and suffering could even 

have been made. As an aside, Dr. Seiff testified at trial that Peeler likely 

1 "In light of our disposition above, we do not address Peeler's other 

issues on appeal pertaining to Dr. Seiff s testimony. 
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had some injury following the accident, and the district court also stated 

that it would have awarded Peeler some damages. Yet, the jury awarded 

nothing. Accordingly, we 

ORDER the judgment of the district court REVERSED, 

VACATE the order awarding attorney fees and costs, and REMAND this 

matter for a new trial and further proceedings consistent with this order. 

, C.J. 
Gibbons 

J. 
Tao 

40"'s J. 
Bulla 

cc: Hon. Nancy L. Allf, District Judge 
Nettles Morris 
Claggett & Sykes Law Firm 
Messner R.eeves LLP 
Eighth District Court Clerk 
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RPLY 
ANNALISA N. GRANT, ESQ. 
Nevada Bar No. 11807 
SONYA C. WATSON, ESQ. 
Nevada Bar No. 13195 
GRANT & ASSOCIATES 
7455 Arroyo Crossing Parkway, Suite 220 
Las Vegas, Nevada 89113 
Tel.: (702) 940-3529 
Fax:  (855) 429-3413 
Annalisa.Grant@aig.com 
Sonya.Watson@aig.com 
 
Attorneys for Defendants, 
PRO PETROLEUM, LLC, 
RIP GRIFFIN TRUCK SERVICE CENTER, INC., & 
DAVID YAZZIE, JR. 
 

DISTRICT COURT  
 

  CLARK COUNTY, NEVADA 
 

DAKOTA JAMES LARSEN, 
 
  Plaintiff, 
 
vs.  
 
PRO PETROLEUM, LLC, a Texas Limited 
Liability Company; RIP GRIFFIN TRUCK 
SERVICE CENTER, INC., a Texas 
Corporation; DAVID YAZZIE, JR., an 
individual; DOES I-X; ROE BUSINESS 
ENTITIES XI-XX, 
 
  Defendants. 
 

 Case No.:   A-20-826907-C 
Dept. No.:  22 
 
 
DEFENDANTS’ REPLY TO 
PLAINTIFF’S RESPONSE TO 
DEFENDANTS’ OBJECTION TO 
DISCOVERY COMMISSIONER’S 
REPORT AND RECOMMNEDATION 
AND MOTION TO STAY THE CASE 
ON AN ORDER SHORTENIG TIME 
 
 
DATE:  September 9, 2021 
TIME:  9:00 a.m. 

COME NOW Defendants, PRO PETROLEUM, LLC, RIP GRIFFIN TRUCK SERVICE 

CENTER, INC., and DAVID YAZZIE, JR., by and through their counsel of record, the law firm 

of GRANT & ASSOCIATES, and hereby replies to Plaintiff’s Response to Defendants’ Objection 

to Discovery Commissioner’s Report and Recommendation and Motion to Stay the Case on an 

Order Shortening Time.  

Case Number: A-20-826907-C

Electronically Filed
9/7/2021 4:17 PM
Steven D. Grierson
CLERK OF THE COURT
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This Reply is based upon NRCP 35, the memorandum of points and authorities contained 

herein, the papers and pleadings on file, the exhibits attached hereto, and any oral argument that 

may be presented to the court. 

DATED this 7th day of September, 2021.  
 

GRANT & ASSOCIATES 
       
      /s/ Sonya C. Watson 

__________________________________ 
SONYA C. WATSON, ESQ. 
Nevada Bar No. 13195 
7455 Arroyo Crossing Parkway, Suite 220 
Las Vegas, Nevada 89113 
Attorney for Defendants, 
PRO PETROLEUM, LLC, 
RIP GRIFFIN TRUCK SERVICE CENTER, INC., 
& DAVID YAZZIE, JR. 
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DECLARATION OF SONYA C. WATSON, ESQ. IN COMPLIANCE WITH EDCR 2.34 

 SONYA C. WATSON, declares under penalty of perjury as follows: 

1. I am an attorney duly licensed to practice in the State of Nevada and am an 

attorney at the law firm of GRANT & ASSOCIATES, counsel for Defendants in the instant lawsuit. 

I am over the age of 18 years and am in all respects competent to make this Declaration. This 

Declaration is based upon my personal knowledge unless stated upon information and belief and, 

if called to testify, I would testify as set forth in this Declaration. 

2. On August 24, 2021, Plaintiff filed a Motion to Compel Rule 35 Examination 

Before Plaintiff’s Surgery on an Order Shortening Time. The Discovery Commissioner denied 

Plaintiff’s motion because Plaintiff was unable to show that his imminent surgery was a medical 

emergency requiring immediate attention. To date, Plaintiff still has not offered any evidence 

that his surgery, which was recommended over one year ago on April 10, 2020, must proceed 

with all due haste as he alleges. 

3. On September 1, 2021 I had an EDCR 2.34 telephone conference with Plaintiff’s 

counsel regarding medical releases that Plaintiff had previously refused to provide. EXHIBIT E, 

Counsels’ August 30, 2021 Email Exchange. During the call, Plaintiff’s counsel asked to discuss 

Plaintiff’s surgery and Rule 35 exam, stating that Plaintiff would reschedule his imminent 

surgery only if Defendants agreed not to file a writ following the September 9, 2021 hearing on 

Defendant’s Objection to the Discovery Commissioner’s Report and Recommendation. I advised 

Plaintiff’s counsel that I was not prepared to discuss this issue, that I would need to speak with 

my client, and that Plaintiff could please schedule a Rule 2.34 conference with me to discuss the 

issue further. Plaintiff’s counsel never scheduled a Rule 2.34 conference to discuss the issue 

further and has not provided Plaintiff’s availability in October to attend the Rule 35 exam.  

. . . 

. . . 

. . . 
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 I declare under penalty of perjury that the foregoing is true and correct.  

 Dated this 7th day of September, 2021. 
 
       /s/ Sonya C. Watson 

________________________  
 SONYA C. WATSON, ESQ.   
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POINTS & AUTHORITIES 

I. ARGUMENT 

 As outlined in Defendants’ Objection, NRCP 35 controls the instant issue as NRS 52.380 

is procedural, not substantive, and to the extent that NRS 52.380 is substantive, it improperly 

attempts to abrogate NRCP 35. Again, Plaintiff does not show good cause for recording his exam 

and good cause exists for denying him an observer.  Plaintiff cites his “unfamiliarity with the 

examination and examiner” and a court Order excluding Dr. Forage’s Rule 35 report from 

evidence as support for showing good cause to record his exam. Neither show good cause to 

record the exam.  

 A generalized fear that the examiner may inaccurately report what occurs at an 

examination is not sufficient to establish good cause to record an exam. Further, the Order to 

which Plaintiff cites excludes Dr. Forage as an expert not because of anything that occurred at 

the exam, but because the plaintiff alleged that Dr. Forage misapplied the AMA Guides to the 

exam findings and the defendant did not meet her burden of proving that Dr. Forage properly 

applied the AMA Guides. The court found that the defendant did not offer sufficient information 

to show that Dr. Forage followed the AMA Guides, it did not find that Dr. Forage did in fact err 

in some way. Therefore, while Plaintiff attempts to cast some shadow over Dr. Forage’s 

professionalism or reliability, the Order he cites does no such thing. Plaintiff has not shown good 

cause to record his Rule 35 exam.  

 Good cause exists for Plaintiff not to have an observer present at the exam. As 

emphasized in Defendants’ Objection, Defendants’ expert agrees to all of Plaintiff’s protective 

exam parameters, including behaving respectfully toward Plaintiff, not administering intrusive 

tests, not asking questions about liability or fault, allowing Plaintiff to terminate the exam under 

certain circumstances, and accurately reporting results and findings. Plaintiff does not require the 

protection of an observer at the Rule 35 exam.  

 Plaintiff alleges he recently agreed to postpone his surgery to allow Defendants the 
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opportunity to conduct a Rule 35 examination. Plaintiff has not agreed to postpone his 

examination but has stated that he will postpone his exam only if Defendants agree not to file a 

writ after the September 9, 2021 hearing on Defendants’ Objection to the Discovery 

Commissioner’s Report and Recommendation. Notably, although Plaintiff asks the Court to 

require Defendants to complete Plaintiff’s Rule 35 exam by the date of Plaintiff’s rescheduled 

surgery, Plaintiff has not provided a new date for his surgery and has not provided his 

availability for the Rule 35 exam. Until Plaintiff does so, Defendants are not able to schedule the 

Rule 35 exam. Therefore, the Court should stay Plaintiff’s case until Plaintiff provides the 

information necessary for Defendants to schedule the Rule 35 exam.  

II. CONCLUSION 

NRCP 35 controls whether Plaintiff may record a Rule 35 exam and have an attorney or 

hired observer present at the exam. Pursuant to Rule 35, Plaintiff should be compelled to submit 

to a physical exam absent a recording because he has not shown good cause and should be 

denied the presence of an observer as it is not necessary for the protection of his interests. 

Further, the case should be stayed until Plaintiff provides a new date for his surgery as well as 

his availability for the Rule 35 exam.  

DATED this 7th day of September, 2021.  
 

GRANT & ASSOCIATES 
 
/s/ Sonya C. Watson 
______________________________ 
SONYA C. WATSON, ESQ. 
Nevada Bar No. 13195 
7455 Arroyo Crossing Parkway, Suite 220 
Las Vegas, Nevada 89113 
Attorneys for Defendants, 
PRO PETROLEUM, LLC, 
RIP GRIFFIN TRUCK SERVICE CENTER, INC., 
& DAVID YAZZIE, JR. 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of GRANT & ASSOCIATES and that on this 7th day of 

September, 2021, I caused a true and correct copy of the foregoing DEFENDANTS’ REPLY 

TO PLAINTIFF’S RESPONSE TO DEFENDANTS’ OBJECTION TO DISCOVERY 

COMMISSIONER’S REPORT AND RECOMMNEDATION AND MOTION TO STAY 

THE CASE ON AN ORDER SHORTENIG TIME to be served as follows: 

 
___ By placing the same to be deposited for mailing in the United States Mail, in a 

sealed envelope upon which first class postage was prepaid in Las Vegas, 
Nevada; and/or 

 
___ Pursuant to EDCR 7.26, to be sent via facsimile; and/or 
 
  X    Pursuant to EDCR 7.26, by transmitting via the Court’s electronic filing services 

by the document(s) listed above to the Counsel set forth on the service list. 
 

Sean K. Claggett, Esq. 
William T. Sykes, Esq. 
Brian Blankenship, Esq. 
CLAGGETT & SYKES LAW FIRM 
4101 Meadows Lane, Suite 100 
Las Vegas, Nevada 89107 
Attorneys for Plaintiff 

 
Kevin Swenson, Esq. 
Brian Shelley, Esq. 
Jake R. Spencer, Esq. 
SWENSON & SHELLEY, PLLC 
107 South 1470 East, Suite 201 
St. George, UT 84790 

 Attorneys for Plaintiff 
 

 
/s/ Denisse A. Girard-Rubio 
____________________________________ 
An Employee of GRANT & ASSOCIATES 
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From: Watson, Sonya C
To: Brian Blankenship
Cc: Gabrielle Carvalho; Moises Garcia; Grant, Annalisa N
Subject: RE: Larsen - Subpoenas & Authorization
Date: Monday, August 30, 2021 2:04:00 PM
Attachments: image001.png

Yes, that works. I will call you. Thank you.
 
Sincerely,
 
Sonya C. Watson
 
Sonya C. Watson
Associate Attorney, Grant & Associates
Staff Counsel
American International Group, Inc. (AIG) 
 
7455 Arroyo Crossing Pkwy, Suite 220, Las Vegas, NV 89113
T (+1) 702.940.3534 | C (+1) 725.502.0269
sonya.watson@aig.com | www.aig.com
 
This email message and any attachments are confidential, intended only for the named recipient(s) and
may contain information that is privileged attorney-client communications, attorney work product, or
exempt from disclosure under applicable law. If you are not the intended recipient(s), you are notified that
the dissemination, distribution or copying of this message is strictly prohibited. In addition, please
immediately delete or destroy all copies or versions you have of this message and notify the sender at (702)
940-3504 or Sonya.Watson@aig.com in order that we may take steps to prevent any further inadvertent
disclosures. Receipt by anyone other than the named recipient(s) is not a waiver of any attorney-client,
work product, or other applicable privilege. Thank you.
 
 
 
 

From: Brian Blankenship <brian@claggettlaw.com> 
Sent: Monday, August 30, 2021 1:58 PM
To: Watson, Sonya C <Sonya.Watson@aig.com>
Cc: Gabrielle Carvalho <Gabrielle@claggettlaw.com>; Moises Garcia <MGarcia@claggettlaw.com>;
Grant, Annalisa N <Annalisa.Grant@aig.com>
Subject: [EXTERNAL] RE: Larsen - Subpoenas & Authorization
 
This message is from an external sender; be cautious with links and attachments.

How about 10:30 on Wednesday?
 
Brian Blankenship, Esq.
Trial Attorney
Claggett & Sykes Law Firm
4101 Meadows Lane, Suite 100
Las Vegas, NV 89107
Direct:  702-902-4014
Tel. 702-655-2346 / Fax 702-655-3763 
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brian@claggettlaw.com
 

 

 

From: Watson, Sonya C <Sonya.Watson@aig.com> 
Sent: Monday, August 30, 2021 1:58 PM
To: Brian Blankenship <brian@claggettlaw.com>
Cc: Gabrielle Carvalho <Gabrielle@claggettlaw.com>; Moises Garcia <MGarcia@claggettlaw.com>;
Grant, Annalisa N <Annalisa.Grant@aig.com>
Subject: RE: Larsen - Subpoenas & Authorization
 
I’m available Wednesday before 11 am and after 4 pm. Anytime Thursday or Friday will work as well.
 
Sincerely,
 
Sonya C. Watson
 
Sonya C. Watson
Associate Attorney, Grant & Associates
Staff Counsel
American International Group, Inc. (AIG) 
 
7455 Arroyo Crossing Pkwy, Suite 220, Las Vegas, NV 89113
T (+1) 702.940.3534 | C (+1) 725.502.0269
sonya.watson@aig.com | www.aig.com
 
This email message and any attachments are confidential, intended only for the named recipient(s) and
may contain information that is privileged attorney-client communications, attorney work product, or
exempt from disclosure under applicable law. If you are not the intended recipient(s), you are notified that
the dissemination, distribution or copying of this message is strictly prohibited. In addition, please
immediately delete or destroy all copies or versions you have of this message and notify the sender at (702)
940-3504 or Sonya.Watson@aig.com in order that we may take steps to prevent any further inadvertent
disclosures. Receipt by anyone other than the named recipient(s) is not a waiver of any attorney-client,
work product, or other applicable privilege. Thank you.
 
 
 

From: Brian Blankenship <brian@claggettlaw.com> 
Sent: Monday, August 30, 2021 1:56 PM
To: Watson, Sonya C <Sonya.Watson@aig.com>
Cc: Gabrielle Carvalho <Gabrielle@claggettlaw.com>; Moises Garcia <MGarcia@claggettlaw.com>;
Grant, Annalisa N <Annalisa.Grant@aig.com>
Subject: [EXTERNAL] RE: Larsen - Subpoenas & Authorization
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This message is from an external sender; be cautious with links and attachments.

Sure. I’m available on Wednesday at 11 am. Let me know.
 
Thank you,
 
Brian
 
Brian Blankenship, Esq.
Trial Attorney
Claggett & Sykes Law Firm
4101 Meadows Lane, Suite 100
Las Vegas, NV 89107
Direct:  702-902-4014
Tel. 702-655-2346 / Fax 702-655-3763 
brian@claggettlaw.com
 

 

 

From: Watson, Sonya C <Sonya.Watson@aig.com> 
Sent: Monday, August 30, 2021 1:54 PM
To: Brian Blankenship <brian@claggettlaw.com>
Cc: Gabrielle Carvalho <Gabrielle@claggettlaw.com>; Moises Garcia <MGarcia@claggettlaw.com>;
Grant, Annalisa N <Annalisa.Grant@aig.com>
Subject: RE: Larsen - Subpoenas & Authorization
 
Hi Brian,
 
We waive the 7-day notice of intent period.
 
Please provide your availability for a 2.34 conference regarding HIPAAs for the remaining providers.
Thank you.
 
Sincerely,
 
Sonya C. Watson
 
Sonya C. Watson
Associate Attorney, Grant & Associates
Staff Counsel
American International Group, Inc. (AIG) 
 
7455 Arroyo Crossing Pkwy, Suite 220, Las Vegas, NV 89113
T (+1) 702.940.3534 | C (+1) 725.502.0269
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sonya.watson@aig.com | www.aig.com
 
This email message and any attachments are confidential, intended only for the named recipient(s) and
may contain information that is privileged attorney-client communications, attorney work product, or
exempt from disclosure under applicable law. If you are not the intended recipient(s), you are notified that
the dissemination, distribution or copying of this message is strictly prohibited. In addition, please
immediately delete or destroy all copies or versions you have of this message and notify the sender at (702)
940-3504 or Sonya.Watson@aig.com in order that we may take steps to prevent any further inadvertent
disclosures. Receipt by anyone other than the named recipient(s) is not a waiver of any attorney-client,
work product, or other applicable privilege. Thank you.
 
 
 

From: Brian Blankenship <brian@claggettlaw.com> 
Sent: Monday, August 30, 2021 1:29 PM
To: Watson, Sonya C <Sonya.Watson@aig.com>
Cc: Gabrielle Carvalho <Gabrielle@claggettlaw.com>; Moises Garcia <MGarcia@claggettlaw.com>;
Grant, Annalisa N <Annalisa.Grant@aig.com>
Subject: [EXTERNAL] FW: Larsen - Subpoenas & Authorization
 
This message is from an external sender; be cautious with links and attachments.

Good Afternoon Sonya:
 
Attached are the subpoenas for all of Dakota’s employers. Please let us know if you will formally
waive the notice of intent 7-day period so we can just send these out today and get the employment
files you are requesting and that have been ordered by the Court.
 
Also, attached is an authorization for Mountain West Anesthesia. As to the other providers, our client
has either never heard of them or they relate to a physical condition that is not at issue in this case.
As such, we will not be providing them. The providers are as follows:
 
Candace E. Lowry – (Psychologist)
Mountain West Anesthesia, LLC – Provided
Utah Valley Neurological Rehab – Treatment for issue not relevant to this Incident.
IHC Home Care – Client does not recognize this provider.
 
Thank you,
 
Brian
 
 
Brian Blankenship, Esq.
Trial Attorney
Claggett & Sykes Law Firm
4101 Meadows Lane, Suite 100
Las Vegas, NV 89107
Direct:  702-902-4014
Tel. 702-655-2346 / Fax 702-655-3763 
brian@claggettlaw.com
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DCRR
ANNALISA N. GRANT, ESQ. 
Nevada Bar No. 11807 
SONYA C. WATSON, ESQ. 
Nevada Bar No. 13195 
GRANT & ASSOCIATES 
7455 Arroyo Crossing Parkway, Suite 220 
Las Vegas, Nevada 89113 
Tel.: (702) 940-3529 
Fax: (855) 429-3413 
Annalisa.Grant@aig.com 
Sonya.Watson@aig.com

Attorneys for Defendants, 
PRO PETROLEUM, LLC, 
RIP GRIFFIN TRUCK SERVICE CENTER, INC., &
DAVID YAZZIE, JR. 

DISTRICT COURT 

CLARK COUNTY, NEVADA

DAKOTA JAMES LARSEN, 

Plaintiff, 

vs. 

PRO PETROLEUM, LLC, a Texas Limited 
Liability Company; RIP GRIFFIN TRUCK 
SERVICE CENTER, INC., a Texas 
Corporation; DAVID YAZZIE, JR., an 
individual; DOES I-X; ROE BUSINESS 
ENTITIES XI-XX, 

Defendants. 

Case No.:   A-20-826907-C 
Dept. No.:  22 

DISCOVERY COMMISSIONER’S 
REPORT AND 

RECOMMENDATIONS

Date of Hearing:  August 13, 2021 
Time of Hearing:   9:30 a.m. 

Attorney for Plaintiff:  Brian Blankenship, Esq. 

Attorney for Defendants:  Sonya C. Watson, Esq. 

. . . 

. . . 

. . . 

. . . 

Case Number: A-20-826907-C

Electronically Filed
8/26/2021 8:45 AM
Steven D. Grierson
CLERK OF THE COURT
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I. 

F I N D I N G S 

On August 13, 2021, counsel for Plaintiff and Defendants in the above-captioned 

matter appeared telephonically before the Honorable Discovery Commissioner Jay Young on 

Defendants’ Motion to Compel Physical Examination of Plaintiff Pursuant to NRCP 35 and 

Execution of Employment Releases on an Order Shortening Time. Defendants seek Plaintiff’s 

submission to a physical examination prior to his lumbar surgery scheduled for September 13, 

2021. Defendants request that Plaintiff be required to submit to the examination absent a recording

of the examination and absent the presence of an observer. Defendants further seek execution of 

employment releases for each of Plaintiff’s employers for the five years preceding the subject 

incident.  

Upon the Court’s review of the Motion and all other pleadings and papers on file with this 

court, and oral arguments made by counsel, and for good cause appearing, the Discovery 

Commissioner hereby recommends that Plaintiff is compelled to submit to a physical examination

pursuant to NRCP 35 but is permitted to record the examination and have an observer present 

pursuant to NRS 52.380. The Commissioner further recommends that Plaintiff is required to 

produce his employee file for each of his employers for the five years preceding the subject 

incident, subject to a confidentiality log limiting the records produced to those that relate to 

Plaintiff’s wages, job performance, and disciplinary history.  

II. 

R E C O M M E N D A T I O N S 

IT IS THEREFORE RECOMMENDED Defendants’ Motion to Compel Physical 

Examination of Plaintiff Pursuant to NRCP 35 and Execution of Employment Releases on an 

Order Shortening Time is GRANTED IN PART and DENIED IN PART,  

IT IS FURTHER RECOMMENDED THAT that Plaintiff submit to a Rule 35 
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examination. Plaintiff may record the examination and have an observer of his choosing present 

at the examination.  

IT IS FURTHER RECOMMENDED that Defendants are entitled to employment 

records, but only for wage information, and performance and disciplinary history as they are 

relevant going back 5 years. 

IT IS FURTHER RECOMMENDED THAT Plaintiff will obtain the entirety of the 

employment files requested and produce employee files for each of his employers for the five 

years preceding the subject incident, subject to a confidentiality and redaction log limiting the 

records produced to those that relate to Plaintiff’s wages, job performance, and disciplinary 

history. 

IT IS FURTHER RECOMMENDED THAT the Discovery Commissioner will conduct 

an in camera review if necessary.  

The Discovery Commissioner, having met with counsel for the parties, having discussed 

the issues noted above and having reviewed any materials proposed in support thereof, hereby 

submits the above recommendations. 

DATED this 25th day of August, 2021. 

_______________________________ 
DISCOVERY COMMISSIONER

Submitted by:
GRANT & ASSOCIATES 

/s/ Sonya C. Watson 
___________________________________ 
SONYA C. WATSON, ESQ. 
Nevada Bar No. 13195 
7455 Arroyo Crossing Parkway, Suite 220 
Las Vegas, Nevada 89113 
Attorneys for Intervenor, 
THE INSURANCE COMPANY OF THE
STATE OF PENNSYLVANIA

A-20-826907-C / Larsen v. Pro Petroleum, LLC
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Approved as to form and content by: 
 
/s/ Brian Blankenship 
____________________________________ 
BRIAN BLANKENSHIP, ESQ. 
Nevada Bar No. 11522 
CLAGGETT & SYKES LAW FIRM 
4101 Meadows Lane, Suite 100 
Las Vegas, NV 89107
brian@claggettlaw.com 
Attorneys for Plaintiff, 
DAKOTA LARSEN 

N O T I C E
 
Pursuant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after being 
served with a report any party may file and serve written objections to the recommendations. 
Written authorities may be filed with objections but are not mandatory. If written authorities are 
filed, any other party may file and serve responding authorities within seven (7) days after being 
served with objections.  

 
                  Objection time will expire on_______________2021. 
 
A copy of the foregoing Discovery Commissioner's Report was: 
 
_____ Mailed to Plaintiff at the following address on the ____ day of August 2021. 
 

 
 
_____ Electronically filed and served to counsel on the ____ day of August 2021, Pursuant to  

N.E.F.C.R. Rule 9. 
 
 
 
       
      By: ______________________________ 
              COMMISSIONER DESIGNEE 
 
 
 
 
 
 
 
  

XX 26th

/s/ Sandy Gerety

September 9
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-826907-CDakota Larsen, Plaintiff(s)

vs.

Pro Petroleum LLC, 
Defendant(s)

DEPT. NO.  Department 22

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 9/9/2021

Jackie Abrego jabrego@claggettlaw.com

Maria Alvarez malvarez@claggettlaw.com

Reception E-File reception@claggettlaw.com

Diana Smith diana.Smith@aig.com

Denisse Girard-Rubio denisse.girardrubio@aig.com

Shannon Jory Shannon.Jory@aig.com

Annalisa Grant Annalisa.Grant@aig.com

Moises Garcia mgarcia@claggettlaw.com

Jocelyn Abrego Jocelyn@claggettlaw.com

Sonya Watson sonya.watson@aig.com
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