IN THE SUPREME COURT OF THE STATE OF NEVADA

INDICATE FULL CAPTION:
Electronically Filed
MARK J. GARDBERG, ESQ., IN HIS CAPACITY AS | No. 83556 Oct 25 2021 09:07 p.m.
RECEIVER FOR, AND ACTING ON BEHALF OF, Elizabeth A. Brown
FLAMINGO-PECOS SURGERY CENTER, LLC, A DOCKETING SNAREMENBreme Court
NEVADA LIMITED LIABILITY COMPANY; CIVIL APPEALS
Appellant,

VS.

WILLIAM D. SMITH, M.D., AN INDIVIDUAL; AND
SHELDON J. FREEDMAN, M.D., AN INDIVIDUAL;
Respondents.

GENERAL INFORMATION

Appellants must complete this docketing statement in compliance with NRAP 14(a). The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
identifying issues on appeal, assessing presumptive assignment to the Court of Appeals under
NRAP 17, scheduling cases for oral argument and settlement conferences, classifying cases for
expedited treatment and assignment to the Court of Appeals, and compiling statistical
information.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information provided
is incomplete or inaccurate. Id. Failure to fill out the statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 27 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and
may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attached documents.

Revised December 2015
Docket 83556 Document 2021-30766



1. Judicial District Eighth Department XI

County Clark Judge Elizabeth Gonzalez

District Ct. Case No. A-17-750926-B

2. Attorney filing this docketing statement:

Attorney Mohamed A. Igbal, Jr. Telephone 702-750-2950

Firm 101 Convention Center Drive, Suite 1175, Las Vegas, NV 89109
Address

Mark J. Gardberg, Esq., in his capacity as Receiver for, and acting on behalf of, Flamingo-Pecos
Client(s) Surgery Center, LLC a Nevada limited liability company

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and

the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Marc P. Cook Telephone 702-737-7702

Firm 517 South Ninth Street, Las Vegas, NV 89101
Address

Client(s) William D. Smith, M.D. and Sheldon J. Freedman, M.D.

Attorney Telephone

Firm
Address

Client(s)

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

[J Judgment after bench trial [0 Dismissal:

[J Judgment after jury verdict [J Lack of jurisdiction

£ Summary judgment [J Failure to state a claim

[J Default judgment [J Failure to prosecute

[J Grant/Denial of NRCP 60(b) relief [J Other (specify):

[J Grant/Denial of injunction [] Divorce Decree:

[ Grant/Denial of declaratory relief J Original [J Modification

[ Review of agency determination Other disposition (specify): See attachment

5. Does this appeal raise issues concerning any of the following?

[J Child Custody
[ Venue

[J Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

Case No.: 74726

Caption: SHELDON FREEDMAN, M.D.; PANKAJ BHATANAGAR, M.D.; AND
MATHEW NG, M.D., Petitioners, vs. THE EIGHTH JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK; AND THE
HONORABLE JOSEPH HARDY, JR., DISTRICT JUDGE, Respondents, and MARK dJ.
GARDBERG, ESQ., IN HIS CAPACITY AS RECEIVER FOR AND ACTING ON
BEHALF OF, FLAMINGO-PECOS SURGERY CENTER, LLC, A NEVADA LIMITED
LIABILITY COMPANY, Real Parties in Interest.

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

N/A



8. Nature of the action. Briefly describe the nature of the action and the result below:

See attachment.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):

See attachment.

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the

same or similar issue raised:

N/A



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.130?

O N/A
[ Yes

No
If not, explain:

12, Other issues. Does this appeal involve any of the following issues?

[J Reversal of well-settled Nevada precedent (identify the case(s))
[J An issue arising under the United States and/or Nevada Constitutions
[1 A substantial issue of first impression

[J An issue of public policy

An issue where en banc consideration is necessary to maintain uniformity of this
court's decisions

[J A ballot question

If so, explain:



13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter is presumptively retained by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance or
significance:

This matter should be retained by the Supreme Court based on NRAP 17(a)(9), cases originating in
business court, given this case originated in business court.

14. Trial. If this action proceeded to trial, how many days did the trial last?

Was it a bench or jury trial?

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?

N/A



TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from 8/16/21

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

17. Date written notice of entry of judgment or order was served 8/17/21

Was service by:
[] Delivery
Mail/electronic/fax

18. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

[0 NRCP 50(b) Date of filing
[0 NRCP 52(b) Date of filing

[0 NRCP 59 Date of filing

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. ,» 245
P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resolving tolling motion was served

Was service by:
{1 Delivery
[ Mail



19. Date notice of appeal filed 10/4/21

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

a

« NRAP 3A(b)(1) [0 NRS 38.205
[0 NRAP 3A(b)(2) [ NRS 233B.150
[0 NRAP 3A(b)(3) [0 NRS 703.376
[ Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or order:

Plaintiff appeals from summary judgment granted in favor of defendants; this order is
associated with a subsequent final judgment in favor of defendants, which triggers the basis of

NRAP 3A(b)(1).



22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties: )
MARK J. GARDBERG, ESQ., in his capacity as Receiver for, and acting on behalf of, FLAMINGO-PECOS
SURGERY CENTER, LLC a Nevada limited liability company, plaintiff
WILLIAM SMITH MD, defendant
PANKAJ BHATANAGAR MD, defendant
MAJORIE BELSKY MD, defendant
SHELDON FREEDMAN MD, defendant
MATHEW NG MD, defendant
DANIEL BURKHEAD MD, defendant

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

Defendants PANKA] BHATANAGAR MD, MAJORIE BELSKY MD, MATHEW NG MD,
and DANIEL BURKHEAD MD reached settlements and were dismissed with prejudice.

23. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

See attached response to question 8; defendants raised no counterclaims, cross-claims, or any
other claims.

24. Did the judgment or order appealed from adjudicate ALL the claims alleged

below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

Yes
[ No

25. If you answered "No" to question 24, complete the following:
(a) Specify the claims remaining pending below:



(b) Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

[ Yes
[ No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

[ Yes
[ No

26. If you answered "No" to any part of question 25, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):

27. Attach file-stamped copies of the following documents:

e The latest-filed complaint, counterclaims, cross-claims, and third-party claims

e Any tolling motion(s) and order(s) resolving tolling motion(s)

o Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal
Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.
MARK J. GARDBERG, ESQ,, in his capacity as Receiver for,
and acting on behalf of, FLAMINGO-PECOS SURGERY

CENTER, LLC a Nevada limited liability company Mohamed A. Igbal, Jr.

Name of appellant Name of counsel of record
10/25/21
Date Signature of counsel of record

Clark county, Nevada

State and county where signed

CERTIFICATE OF SERVICE

will serve
I certify that on the  26th day of  October ,_2021 1 gerved a copy of this

completed docketing statement upon all counsel of record:

[] By personally serving it upon him/her; or

By mailing it by first class mail with sufficient postage prepaid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

COOK & KELESIS, LTD.

517 SOUTH NINTH STREET
LAS VEGAS, NV 89101

Dated this  25th day of October . 2021

—

Signature




4. Other Disposition

(1) Order Granting in Limited Part Plaintiff’s Motion to Extend Discovery; and (2)
Notice of Entry of Order Regarding Motion and Counter-Motion for Sanctions.

8. Brief Description of the Nature of the Action and the Result

This action involves duty of care and duty of loyalty violations and gross negligence
on the part of board members who were asleep at the wheel while their employee robbed
Plaintiff, an entity, blind for four (4) years—and which board members continued to fail their
obligations to Plaintiff in the years following the discovery of the embezzlement.

Plaintiff, an entity, was created on or about January 1, 2002, pursuant to an operating
agreement dated December 10, 2001. FPSC was a surgical center/medical services company,
frequently operating under the name Surgery Center of Southern Nevada.

Robert Barnes (“Barnes”) was hired in 2006 and, as he would later admit in his criminal
guilty plea agreement, embezzled $1.3 million from FPSC from approximately 2010 to 2013.
Defendants Smith and Freedman—Dboth of whom served on Plaintiff’s board (the “Board”)—
had duties of loyalty and care to Plaintiff that they failed completely. Freedman was part of
the Board that hired Barnes and then failed to oversee him, ever. Smith joined Freedman in
empowering and emboldening Barnes. Smith and the Board, among other things, failed to
review the company’s finances and credit card statements for four (4) years before the
embezzlement was discovered; failed to install safeguards and credit card policies before and
after the discovery of the theft; vested in the embezzler (Barnes) such sweepingly broad
authority that he was no longer managed or constrained by the Board, or even had to inform
them of his actions; awarded sole authority for obtaining $1.8 million in loan funds to the
embezzler, violating the operating agreement’s requirement that the Board affirmatively
approve any action to borrow money or otherwise obtain credit; demonstrated naked self-
dealing by failing to pursue the grossly negligent management company responsible for the
embezzler because, well, Defendants owned shares in the management company; allowed, for
years following the discovery of the embezzlement, seven-figures worth of accounts receivable
to go to waste, uncollected and rendered worthless; and failed to pursue the embezzler in any

reasonable sense. Defendants stranded FPSC following the September 10, 2015 notice of



dismissal of the chapter 11 bankruptcy Defendant Smith initiated (and represented FPSC in)
December 31, 2014. (14-18480-ABL, U.S. Bankruptcy Court for the District of Nevada).

Plaintiff, the current Receiver appointed by the Honorable Judge Nancy L. Allf in
2017,! has maintained and/or initiated separate actions in the Eighth Judicial District Court,
against Robert Barnes individually, Robert Barnes and his ex-wife, and, in this case—
initially—six individual defendants who led FPSC—during and after Barnes’ rampage—to
ruin. The Receiver’s settlements with four of the six defendants were approved by the Court
in the fall of 2019. The two remaining Defendants, Smith and Freedman, having failed to
prevail on prior motions to dismiss and a motion for summary judgment, recently and finally
prevailed on summary judgment. The trial court ignored the facts and erred in granting
summary judgment to both Defendants, and Plaintiff appeals from both orders.

Plaintiff also appeals from a trial court order denying in part a motion to extend
discovery, a motion for second deposition, and a motion for sanctions, that were each
improperly decided by the trial court, and on legal bases antithetical to Nevada law.

9. Principal Issues on Appeal

The principal issues on appeal are whether the district court erred: (1) in granting
summary judgment (in favor of Defendants Smith and Freedman) when there is substantial
evidence and a series of undisputed facts evidencing breaches of the duty of care and the duty
of loyalty by the defendant board members; (2) in partially denying Plaintiff’s motion to extend
discovery, given Defendants’ delays, the circumstances, and the lack of prejudice in granting
Plaintiff more time; and (3) in granting Defendants’ motion for sanctions, when Plaintiff
conducted discovery in good faith and Defendants sought to have false statements introduced
into the record as “deemed admitted” and Defendants submitted false findings of fact and

conclusions of law.

' A-16-733627-B, Patriot-Reading Associates, LLC v. Flamingo Pecos Surgery Center, LLC.
For the avoidance of confusion, the original receiver was appointed in 2016, and the current Receiver
took his place pursuant to a July 20, 2017 Notice of Entry of Order (Ex. 5).
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Electronically Filed
8/17/2021 9:56 AM
Steven D. Grierson

CLERK OF THE COU
NEOJ Cﬁi«n—f‘ 'ﬁ;""“"’"

MARC P. COOK

Nevada State Bar No. 004574
GEORGE P. KELESIS
Nevada State Bar No. 000069
COOK & KELESIS, LTD.
517 S. Ninth Street

Las Vegas, Nevada 89101
Telephone: 702-737-7702
Facsimile: 702-737-7712
Email: mcook@bckltd.com
Attorneys for Defendants Sheldon J. Freedman, M.D.
And William D. Smith, M.D.

DISTRICT COURT

CLARK COUNTY, NEVADA

MARK J. GARDBERG, ESQ., in his CASENO. A-17-750926-B
capacity as Receiver for, and acting on CONSOLIDATED WITH CASE NO.:
behalf of, FLAMINGO-PECOS SURGERY A-18-769693-C
CENTER, LLC a Nevada limited liability
company,

DEPT.NO. XI

Plaintiff,
Vs.

NOTICE OF ENTRY OF ORDER
WILLIAM SMITH MD, an individual; GRANTING DEFENDANT WILLIAM
PANKAJ BHATANAGAR MD, an SMITH, MD’S MOTION FOR
individual; MAJORIE BELSKY MD, an SUMMARY JUDGMENT

individual; SHELDON FREEDMAN MD,
an individual, MATHEW NG MD, an
individual; DANIEL BURKHEAD MD, an
individual; and DOE MANAGERS,
DIRECTORS, AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD:
Please take notice that on the 16™ day of August, 2021 an Order Granting Defendant William
Smith, MD’s Motion for Summary Judgment was entered in the above-captioned action.
/1
/1
/1

Case Number: A-17-750926-B
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A copy of the Order is attached hereto.
DATED this 17" day of August, 2021.
COOK & KELESIS, LTD.

By: /s/ Marc P. Cook
MARC P. COOK
Nevada State Bar No. 004574
GEORGE P. KELESIS
Nevada State Bar No. 000069
517 S. Ninth Street
Las Vegas, Nevada 89101
Attorneys for Defendants Sheldon J. Freedman, M.D.
And William D. Smith, M.D.

Page 2 of 3
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CERTIFICATE OF SERVICE

The undersigned declares under penalty of perjury that on August 17, 2021, I caused to be

served a true and correct copy of the foregoing NOTICE OF ENTRY OF ORDER GRANTING
DEFENDANT WILLIAM SMITH, MD’S MOTION FOR SUMMARY JUDGMENT by the

method indicated below:

O

BY FAX: by transmitting via facsimile the document(s) listed above to the fax number(s)
set forth below on this date before 5:00 p.m. pursuant to EDCR Rule 7.26(a). A printed
transmission record is attached to the file copy of this document(s).

BY U.S. MAIL: by placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at Las Vegas, Nevada addressed as set forth
below.

BY HAND DELIVERY: at Las Vegas, Nevada addressed as set forth below.

BY EMAIL: by emailing a PDF of the document(s) listed above to the email address(es) of
the individual(s) listed below.

BY OVERNIGHT MAIL: by causing document(s) to be picked up by an overnight delivery
service company for delivery to the addressee(s) on the next business day.

BY ELECTRONIC SUBMISSION: submitted to the Eighth Judicial District Court, for
electronic filing in accordance with NRCP 5(b), NEFCR Administrative Order 14-2 and

NEFCR 9(e) and service upon the Court’s Service List for the above-referenced case.

/s/ Shannon J. Fagin
An employee of COOK & KELESIS, LTD.

Page 3 of 3
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ELECTRONICALLY SERVED
8/16/2021 2:30 PM

OGSJ

MARC P. COOK

Nevada Bar No. 004574
GEORGE P. KELESIS
Nevada Bar No. 000069
COOK & KELESIS, LTD.
517 S. Ninth Street

Las Vegas, Nevada 89101
Telephone: 702-737-7702
Facsimile: 702-737-7712
Email: mcook@bckltd.com
Attorneys for Defendants Sheldon J. Freedman, M.D.
And William D. Smith, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARK J. GARDBERG, ESQ., in his CASE NO.

gaﬁacity as Receiver for, and acting on

&

CENTER, LLC a Nevada limited liability
company,

Plaintiff,

DEPT.NO. XI

Electronically Filed
08/16/2021 2:29 PM

A-17-750926-B
CONSOLIDATED WITH CASE NO.:
alf of, FLAMINGO-PECOS SURGERY A-18-769693-C

Vs. ORDER GRANTING DEFENDANT

WILLIAM SMITH MD, an individual;
PANKAJ BHATANAGAR MD, an
individual; MAJORIE BELSKY MD, an
individual; SHELDON FREEDMAN MD,
an individual; MATHEW NG MD, an

WILLIAM SMITH, MD'S MOTION
FOR SUMMARY JUDGMENT

Hearing Date: July 19, 2021

individual; DANIEL BURKHEAD MD, an Hearing Time: CHAMBERS

individual; and DOE MANAGERS,
DIRECTORS, AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

This matter having come before the Court on Defendant, William Smith, MD’s Motion for

Summary Judgment (“Motion”) on July 19, 2021; the Court having decided the matter pursuant to

Eighth Judicial District Court Administrative Order 21-04 without the necessity of oral argument;

the Court having read and considered all pleadings and having entered a Findings of Fact and

Conclusions of Law on August 5, 2021, the Court hereby determines that, Defendant is entitled to

Judgment in his favor of the remaining causes of action as a matter of law.

Case Number: A-17-750926-B
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Therefore:

IT IS ORDERED that Defendant's Motion for Summary Judgment is GRANTED.

Dated this day of ,2021.

Dated this 16th day of August, 2021

PRy =TIN)

DISTRICT COURW

Submitted By:

Nevada Bar No. 000069

517 S. Ninth Street

Las Vegas, Nevada §9101

Attorneys for Defendants Sheldon J.
Freedman, M.D. and William D. Smith, M.D.

Page 2 of 2

119 AD2 60E5 F993
Elizabeth Gonzalez
District Court Judge
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28

CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

Flamingo-Pecos Surgery Center
LLC, Plaintiff(s)

VS.

William Smith, M.D.,
Defendant(s)

CASE NO: A-17-750926-B

DEPT. NO. Department 11

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Granting Summary Judgment was served via the court’s
electronic eFile system to all recipients registered for e-Service on the above entitled case as

listed below:

Service Date: 8/16/2021
Chris Mathews .
Igbal Law PLLC .
Mohamed Igbal Jr. .
Dylan Houston
Andrea Montero
Robert Schumacher
Marc Cook
Docketing Clerk
Jill House

Tim Mulliner

cxm@ilawlv.com
info@ilawlv.com
mai@ilawlv.com
dhouston@grsm.com
amontero@grsm.com
rschumacher@grsm.com
mcook@bckltd.com
docketing@mullinerlaw.com
jhouse@mullinerlaw.com

tmulliner@mullinerlaw.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Vincent Badalamenti
Todd Kennedy
Maximiliano Couvillier
Cristina Pagaduan

Sean Owens

Dione Wrenn

E-serve GRSM

Shannon Fagin

vbadalamenti@mullinerlaw.com
tkennedy@kclawnv.com
mcouvillier@kclawnv.com
cpagaduan@grsm.com
sowens@grsm.com
dwrenn@grsm.com

WL LVSupport@grsm.com

sfagin@bckltd.com
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NEOJ

MARC P. COOK

Nevada State Bar No. 004574
GEORGE P. KELESIS
Nevada State Bar No. 000069
COOK & KELESIS, LTD.
517 S. Ninth Street

Las Vegas, Nevada 89101
Telephone: 702-737-7702
Facsimile: 702-737-7712
Email: mcook@bckltd.com

Attorneys for Defendants Sheldon J. Freedman, M.D.

And William D. Smith, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARK J. GARDBERG, ESQ., in his
capacity as Receiver for, and acting on
behalf of, FLAMINGO-PECOS SURGERY
CENTER, LLC a Nevada limited liability
company,

Plaintiff,
VS.

WILLIAM SMITH MD, an individual,;
PANKAJ BHATANAGAR MD, an
individual; MAJORIE BELSKY MD, an
individual; SHELDON FREEDMAN MD,
an individual, MATHEW NG MD, an
individual; DANIEL BURKHEAD MD, an
individual; and DOE MANAGERS,
DIRECTORS, AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD:
Please take notice that on the 16™ day of August, 2021 an Order Granting Defendant Sheldon

Freedman, MD’s Motion for Summary Judgment was entered in the above-captioned action.

111
111
111

Electronically Filed
8/17/2021 9:59 AM
Steven D. Grierson

CLERE OF THE COUE :I

CASE NO. A-17-750926-B
CONSOLIDATED WITH CASE NO.:
A-18-769693-C

DEPT.NO. XI

NOTICE OF ENTRY OF ORDER
GRANTING DEFENDANT SHELDON
FREEDMAN, MD’S MOTION FOR
SUMMARY JUDGMENT

Case Number: A-17-750926-B
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A copy of the Order is attached hereto.
DATED this 17" day of August, 2021.
COOK & KELESIS, LTD.

By: /s/ Marc P. Cook
MARC P. COOK
Nevada State Bar No. 004574
GEORGE P. KELESIS
Nevada State Bar No. 000069
517 S. 9™ Street
Las Vegas, Nevada 89101
Attorneys for Defendants Sheldon J. Freedman, M.D.
And William D. Smith, M.D.

Page 2 of 3
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CERTIFICATE OF SERVICE

The undersigned declares under penalty of perjury that on August 17, 2021, I caused to be

served a true and correct copy of the foregoing NOTICE OF ENTRY OF ORDER GRANTING
DEFENDANT SHELDON FREEDMAN, MD’S MOTION FOR SUMMARY JUDGMENT

by the method indicated below:

O

BY FAX: by transmitting via facsimile the document(s) listed above to the fax number(s)
set forth below on this date before 5:00 p.m. pursuant to EDCR Rule 7.26(a). A printed
transmission record is attached to the file copy of this document(s).

BY U.S. MAIL: by placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at Las Vegas, Nevada addressed as set forth
below.

BY HAND DELIVERY: at Las Vegas, Nevada addressed as set forth below.

BY EMAIL: by emailing a PDF of the document(s) listed above to the email address(es) of
the individual(s) listed below.

BY OVERNIGHT MAIL: by causing document(s) to be picked up by an overnight delivery
service company for delivery to the addressee(s) on the next business day.

BY ELECTRONIC SUBMISSION: submitted to the Eighth Judicial District Court, for
electronic filing in accordance with NRCP 5(b), NEFCR Administrative Order 14-2 and

NEFCR 9(e) and service upon the Court’s Service List for the above-referenced case.

/s/ Shannon J. Fagin
An employee of COOK & KELESIS, LTD.

Page 3 of 3
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ELECTRONICALLY SERVED

8/16/2021 2:27 PM

OGSJ

MARC P. COOK

Nevada Bar No. 004574
GEORGE P. KELESIS
Nevada Bar No. 000069
COOK & KELESIS, LTD.
517 S. Ninth Street

Las Vegas, Nevada 89101
Telephone: 702-737-7702
Facsimile: 702-737-7712
Email: mcook@bckltd.com

Electronically Filed
08/16/2021 2:27 PM

Attorneys for Defendants Sheldon J. Freedman, M.D.

And William D. Smith, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARK J. GARDBERG, ESQ., in his
capacity as Receiver for, and acting on
behalf of, FLAMINGO-PECOS SURGERY
CENTER, LLC a Nevada limited liability
company,

Plaintiff,
Vs.

WILLIAM SMITH MD, an individual;
PANKAJ BHATANAGAR MD, an
individual; MAJORIE BELSKY MD, an
individual; SHELDON FREEDMAN MD,
an individual, MATHEW NG MD, an
individual; DANIEL BURKHEAD MD, an
individual; and DOE MANAGERS,
DIRECTORS, AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

This matter having come before the Court on Defendant, Sheldon Freedman, MD’s Motion
for Summary Judgment (“Motion”) on July 19,2021; the Court having decided the matter pursuant
to Eighth Judicial District Court Administrative Order 21-04 without the necessity of oral argument;
the Court having read and considered all pleadings and having entered a Findings of Fact and

Conclusions of Law on August 5, 2021, the Court hereby determines that, Defendant is entitled to

CASENO. A-17-750926-B
CONSOLIDATED WITH CASE NO.:
A-18-769693-C

DEPT.NO. XI

ORDER GRANTING DEFENDANT
SHELDON FREEDMAN, MD'S
MOTION FOR SUMMARY
JUDGMENT

Hearing Date: July 19, 2021
Hearing Time: CHAMBERS

Judgment in his favor of the remaining causes of action as a matter of law.

Case Number: A-17-750926-B
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Therefore:

IT IS ORDERED that Defendant's Motion for Summary Judgment is GRANTED.

Dated this day of , 2021,

Dated this 16th day of August, 2021

“ et

DISTRICT COURTIYBEE——<x—

Submitted By:

GEORGE P. KELESIS

Nevada Bar No. 000069

517 S. Ninth Street

Las Vegas, Nevada 89101

Attorneys for Defendants Sheldon J.
Freedman, M.D. and William D. Smith, M.D.

Page 2 of 2
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District Court Judge
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CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

Flamingo-Pecos Surgery Center
LLC, Plaintiff(s)

VS.

William Smith, M.D.,
Defendant(s)

CASE NO: A-17-750926-B

DEPT. NO. Department 11

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Granting Summary Judgment was served via the court’s
electronic eFile system to all recipients registered for e-Service on the above entitled case as

listed below:

Service Date: 8/16/2021
Chris Mathews .
Igbal Law PLLC .
Mohamed Igbal Jr. .
Dylan Houston
Andrea Montero
Robert Schumacher
Marc Cook
Docketing Clerk
Jill House

Tim Mulliner

cxm@ilawlv.com
info@ilawlv.com
mai@ilawlv.com
dhouston@grsm.com
amontero@grsm.com
rschumacher@grsm.com
mcook@bckltd.com
docketing@mullinerlaw.com
jhouse@mullinerlaw.com

tmulliner@mullinerlaw.com
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Vincent Badalamenti
Todd Kennedy
Maximiliano Couvillier
Cristina Pagaduan

Sean Owens

Dione Wrenn

E-serve GRSM

Shannon Fagin

vbadalamenti@mullinerlaw.com
tkennedy@kclawnv.com
mcouvillier@kclawnv.com
cpagaduan@grsm.com
sowens@grsm.com
dwrenn@grsm.com

WL LVSupport@grsm.com

sfagin@bckltd.com
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Electronically Filed
05/20/2021 11:47 AM

ORDR

IQBAL LAW PLLC

Mohamed A. Igbal, Jr. (NSB 10623)

101 Convention Center Dr., Suite 1175

Las Vegas, Nevada 89109

1-(702) 750-2950 (Tel); 1-(702) 825-2841 (V-Fax)

info@ilawlv.com; mai@ilawlv.com

Special Litigation Counsel for Mark J. Gardberg, Esq., in his capacity as Receiver for,

and acting on behalf of, Flamingo-Pecos Surgery Center, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MARK J. GARDBERG, ESQ., in his capacity | Case No.: A-17-750926-B
as Receiver for, and acting on behalf of, | [consolidated with A-18-769693-C]
FLAMINGO-PECOS SURGERY CENTER, | Dépt. No.o XI

LLC a Nevada limited liability company; ORDER GRANTING IN LIMITED PART

Plaintiff, PLAINTIFF’S MOTION TO EXTEND
Vs. DISCOVERY

William Smith MD et al.;

Defendants.

Plaintiff’s Motion to Extend Discovery came on for hearing on April 26, 2021 (the
“Motion”). Pursuant to Administrative Order 21-03, the Court decided the Motion without oral
argument. Having reviewed the Motion and the related briefing and being fully informed, and
good cause showing, the Court hereby:

ORDERS the Motion is GRANTED IN LIMITED PART and DENIED IN PART;
and, further, FINDS:

(1) Given the timing of the Motion, excusable neglect must be shown. The excusable neglect
factors enumerated by the Nevada Supreme Court in Mosely v. Eighth Judicial Dist. Court, 124
Nev. 654, are similar to the Pioneer Investment Services Co. v. Brunswick Assoc. Ltd.
Partnership, 507 U.S. 380, 395 (1993) factors, and require that: (1) [the moving party] acted in

good faith; (2) it exercised due diligence; (3) there is a reasonable basis for not complying within

ORDER GRANTING IN LIMITED PART
PLAINTIFF’S MOTION TO EXTEND DISCOVERY
1of3
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the specified time; and (4) the nonmoving party will not suffer prejudice.” Mosely, 124 Nev. at
668.

Regarding Dr. Smith’s deposition, and good faith and diligence: the moving party acted in
good faith, this case has been, outside of the five-month stretch at issue here (late October 2020 —
late March 2021) and the delays from Dr. Smith’s unavailability (August 2019 — October 2020),
diligently litigated by all of the parties, resulting in four of the original six defendants reaching
monetary settlements with the Receiver. There was a reasonable basis for not complying within
the specific time, and the nonmoving party, Dr. Smith, will not suffer prejudice;

(2) Plaintiff extended professional courtesy during Dr. Smith’s unavailability. Dr. Smith’s
deposition testimony would serve the Court and all parties with the determination of the pending
motions for summary judgment filed by Dr. Smith and Dr. Freedman, and thus advance judicial
efficiency and the principle of determining matters on the merits; and

(3) The Court’s ruling is consistent with Administrative Order 21-03.

The Court hereby further ORDERS the deposition of Defendant Dr. Smith may be
completed within 45 days of the date of the April 26, 2021 Hearing, unless counsel agree to a
later completion date.

The Motion to Extend Discovery is DENIED as to their request to conduct additional
written discovery, extend the expert disclosure deadline, and to extend the discovery cut-off date.
As to those three requests, the Court finds that the four factors as set forth in Mosely, supra, have
not been met and therefore, those requests are hereby DENIED.

IT 1S SO ORDERED. Dated this 20th day of May, 2021

E it

THE HONOR AABETH GONZALEZ
DISTRICT COURT JUD

May 2021

DC8 E20 9795 490A
Elizabeth Gonzalez
District Court Judge

ORDER GRANTING IN LIMITED PART
PLAINTIFF’S MOTION TO EXTEND DISCOVERY
20f3
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Respectfully Submitted By:
I L LAWPLLC

Mohamed A. Igbal
101 Convention Cen

10623)
r., Suite 1175

Approved as to Form and Content:

COOK & KELESIS, LTD.

/sl Marc P. Cook
Marc P. Cook, Esq.
Nevada Bar No. 4574
517 S. Ninth Street
Las Vegas, Nevada 89101
Attorneys for Defendants Sheldon J. Freedman, M.D.
and William D. Smith, M.D.

ORDER GRANTING IN LIMITED PART
PLAINTIFF’S MOTION TO EXTEND DISCOVERY
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CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

Flamingo-Pecos Surgery Center
LLC, Plaintiff(s)

VS.

William Smith, M.D.,
Defendant(s)

CASE NO: A-17-750926-B

DEPT. NO. Department 11

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 5/20/2021
Chris Mathews .
Igbal Law PLLC .
Mohamed Igbal Jr. .
Dylan Houston
Andrea Montero
Robert Schumacher
Marc Cook
Docketing Clerk
Jill House

Tim Mulliner

cxm@ilawlv.com
info@ilawlv.com
mai@ilawlv.com
dhouston@grsm.com
amontero@grsm.com
rschumacher@grsm.com
mcook@bckltd.com
docketing@mullinerlaw.com
jhouse@mullinerlaw.com

tmulliner@mullinerlaw.com
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Vincent Badalamenti vbadalamenti@mullinerlaw.com

Todd Kennedy tkennedy@kclawnv.com
Maximiliano Couvillier mcouvillier@kclawnv.com
Cristina Pagaduan cpagaduan@grsm.com

Sean Owens sowens@grsm.com

Dione Wrenn dwrenn@grsm.com

E-serve GRSM WL LVSupport@grsm.com
Shannon Fagin sfagin@bckltd.com

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 5/21/2021

Mohamed Igbal IQBAL Law PLLC
Attn: Mohamed A. Igbal
101 Convention Center Drive - Suite 1175
Las Vegas, NV, 89109
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MARC P. COOK

Nevada State Bar No. 004574
GEORGE P. KELESIS
Nevada State Bar No. 000069
COOK & KELESIS, LTD.
517 S. 9™ Street

Las Vegas, Nevada 89101

Telephone: 702-737-7702
Facsimile: 702-737-7712
Email: mcook@bckltd.com

Electronically Filed
6/23/2020 3:30 PM
Steven D. Grierson

CLER? OF THE COUE :I

Attorneys for Defendants Sheldon J. Freedman, M.D.

And William D. Smith, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARK J. GARDBERT, ESQ., in his
caﬁacity as Receiver for, and acting on
behalf of, FLAMINGO-PECOS SURGERY
CENTER, LLC a Nevada limited liability
company,

Plaintiff,
Vs.

WILLIAM SMITH MD, an individual;
PANKAJ BHATANAGAR MD, an
individual; MAJORIE BELSKY MD, an
individual; SHELDON FREEDMAN MD,
an individual; MATHEW NG MD, an
individual, DANIEL BURKHEAD MD, an
individual; and DOE MANAGERS,
DIRECTORS, AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

CASENO. A-17-750926-B
CONSOLIDATED WITH CASE NO.:
A-18-769693-C

DEPT.NO. XI

NOTICE OF ENTRY OF ORDER
REGARDING MOTION AND
COUNTER-MOTION FOR
SANCTIONS

Hearing Date: 06/12/2020
Hearing Time: Chambers

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD:

Please take notice that on the 23" day of June, 2020 an Order Regarding Defendants’ Motion

for Sanctions against Plaintiff and Plaintiff’s Counter-motion for Attorney’s Fees was entered in the

above-captioned action.

Case Number: A-17-750926-B
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A copy of the Order is attached hereto.
Dated this 23 day of June, 2020.

f /
MARCP.
Neé/ada Stz‘iﬁggar No. 004574
GEORGE P. KELESIS
Nevada State Bar No. 000069
517 S. 9" Street
Las Vegas, Nevada 89101

Attorneys for Defendants Sheldon J. Freedman, M.D.

And William D. Smith, M.D.

Page 2 of 3
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CERTIFICATE OF SERVICE

The undersigned declares under penalty of perjury that on June 23, 2020, I caused to be

served a true and correct copy of the foregoing NOTICE OF ENTRY OF ORDER REGARDING
MOTION AND COUNTERMOTION FOR SANCTIONS by the method indicated below:

O

BY FAX: by transmitting via facsimile the document(s) listed above to the fax number(s)
set forth below on this date before 5:00 p.m. pursuant to EDCR Rule 7.26(a). A printed
transmission record is attached to the file copy of this document(s).

BY U.S. MAIL: by placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at Las Vegas, Nevada addressed as set forth
below.

BY HAND DELIVERY: at Las Vegas, Nevada addressed as set forth below.

BY EMAIL: by emailing a PDF of the document(s) listed above to the email address(es) of
the individual(s) listed below.

BY OVERNIGHT MAIL: by causing document(s) to be picked up by an overnight delivery
service company for delivery to the addressee(s) on the next business day.

BY ELECTRONIC SUBMISSION: submitted to the Eighth Judicial District Court, for
electronic filing in accordance with NRCP 5(b), NEFCR Administrative Order 14-2 and

NEFCR 9(e) and service upon the Court’s Service List for the above-referenced case.

7

74 N i‘f;’
,X/WQJJ /% pai

/An employee of COOK & KELESIS, LTD.

4

V4
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Electronically Filed
6/23/2020 1:35 PM
Steven D. Grierson

CLERK OF THE COU
ORDR C%—o—n‘ ﬁ;‘"‘

DISTRICT COURT

CLARK COUNTY, NEVADA

MARK J. GARDBERT, ESQ., in his capacity
as Receiver for, and acting on behalf of,
FLAMINGO-PECOS SURGERY CENTER, CASENO. A-17-750926-B
LLC a Nevada limited liability company, CONSOLIDATED WITH CASE NO.:
A-18-769693-C

Plaintiff,
vs.
DEPT.NO. XI
WILLIAM SMITH MD, an individual;
PANKAJ BHATANAGAR MD, an individual;
MAJORIE BELSKY MD, an individual;
SHELDON FREEDMAN MD, an individual; | ORDER REGARDING MOTION AND
MATHEW NG MD, an individual; DANIEL COUNTER MOTION FOR SANCTIONS
BURKHEAD MD, an individual; and DOE
MANAGERS, DIRECTORS, AND OFFICERS
1-25, ROE BUSINESS ENTITIES 1-25;

Hearing Date: June 12, 2020
Defendants. Hearing Time: Chambers

Defendant William Smith’s Motion for Sanctions filed August 14, 2019 and Plaintiff’s
Countermotion for Attorney’s Fees filed on August 26, 2019 having come on for
consideration on June 12, 2020 on the Court’s chambers calendar; the Court having
considered all papers and pleadings on file, hereby makes the following findings of fact and
conclusions of law, and Orders as follows:

FINDINGS OF FACT

1. On May 9, 2019 Defendant William Smith filed a Motion for Summary
Judgment based on responses to Requests for Admissions that were either admitted
voluntarily or admitted through order of the court.

2. In opposing this motion, Plaintiff filed a Sur-reply on June 20, 2019 that, in

form and substance, represented to the Court that the admissions should not be binding

PAGE| 1

Case Number A-17-750926-B
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because on April 24, 2019, subsequent to the admissions being admitted, Plaintiff received
documents that contradicted the submissions.

3. In Plaintiff’s Motion to Withdraw Admissions and the Reply to Defendants’
Opposition to that motion, Plaintiff repeated the representation to the Court that new
documents were provided to Plaintiff on April 24, 2019 which contradicted prior admissions.

4. In reading these arguments by Plaintiff, the Court understood Plaintiff to be
arguing that April 24, 2019 was the first time these documents were produced and were
reviewed for the first time by Plaintiff’s counsel sometime thereafter.

5. The documents the Plaintiff represented to the Court were first received on
April 24, 2019 were all produced significantly prior to that date. Certain documents were first
produced to Plaintiff on June 27, 2017 by co-defendant Freedman and again produced by
Defendant Smith on August 8, 2018. Both productions were in court filings that were
contemporaneously served on Plaintiff’s counsel.

6. The balance of the documents that Plaintiff represented to the Court as having
been received on April 24, 2019 were emails that Plaintiff’s counsel received on October 24,
2018.

7. In its December 31, 2018 Omnibus Opposition to Defendants’ Motion to
Compel Plaintiff states, on page two, that its discovery responses were untimely because
counsel was reviewing the emails received October 24, 2018. These were the same emails
represented in Plaintiff’s Sur-reply and Motion to Withdraw Admissions to have been first
received on April 24, 2019.

8. During the December 31, 2018 hearing on Defendant’s Motion to Compel,
Plaintiff’s counsel stated, “[w]e’ve gone through every single one of those 1,400 emails” — in
referring to the same emails that Counsel subsequently represented had not been reviewed
until after the April 24, 2019 production.

9. Further, Jack Juan’s April 24, 2019 supplemental production itself identifies to
Plaintiff’s counsel that the parties in this case, “already have all of the emails in the prior
thumb drive (b/c I previously gave you all the emails of this case).”

10.  Accordingly, the Court finds that the misrepresentation in suggesting that
documents were first received in April 2019, as a basis to oppose summary judgement and to

withdraw admissions is a sanctionable misrepresentation.

PAGE |2
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11.  The Court finds that Plaintiff misrepresented that a new production was
provided on April 24, 2019 when those documents had all been previously been received and
reviewed, and further, that Plaintiff had an opportunity to correct the error on the record of the
court and failed to do so.

12. Therefore, the Court finds that this action warrants the correction of the
September 30, 2019 Order to the extent that paragraph 4 of the Findings and Facts contained
therein is to be deleted. The Court finds that the correction of the record is a sufficient
sanction and denies Defendants’ request for monetary sanctions and/or striking the Complaint.

13. The court further finds that based on the meritorious Motion for Sanctions, the
Countermotion for Sanctions filed by Plaintiff is not supported by the facts and accordingly
will be denied.

CONCLUSIONS OF LAW

When granting sanctions the court shall consider the degree of willfulness of the
offending party, the extent the non-offending party would be prejudiced by a lesser sanction,
the severity of the sanction awarded relative to the level of severity of abuse, the feasibleness
and fairness of an alternative, less severe sanction then dismissal of a case or striking pleading,
whether the sanctions unfairly operate to penalize a party for the misconduct or his or her
attorney and the need to determine both the party and future litigants from similar abuses. See,
Young v. Johnny Ribeiro, 106 Nev. 88, 93, 787 P.2d. 777, 780 (1990) and Foster v. Dingwall,
126 Nev. 56, 63,227 P.3d 1042, 1047 (2010).

The Court having considered these factors, declines to strike the Complaint or grant
monetary sanctions but finds that the conduct warrants a correction of the record particularly
in the September 30, 2019 Order to the extent that the paragraph in that order that was
attributed to the misrepresentation to the Court, i.e., paragraph four, be deleted from the same.

The court further finds that no additional sanctions are appropriate at this time.

PAGE | 3




ORDER
It is therefore ordered that Dr. Smith’s Motion for Sanctions is granted in part and

denied in part as outlined hereinabove, and that Plaintiff’s Counter Motion for Sanctions is
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denied.

PAGE | 4

Dated this 2374 day of

June

-

, 2020
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SACOM

Todd E. Kennedy (NSB# 6014)
BLACK & LOBELLO

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135
tkennedy@blacklobellolaw.com

Attorneys for Mark J. Gardberg, Esq., in his capacity as Receiver for,
and acting on behalf of, Flamingo-Pecos Surgery Center LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

MARK J. GARDBERG, ESQ., in his capacity | Case No.: A-17-750926-B
as Receiver for, and acting on behalf of, | Dept. No.: XV
FLAMINGO-PECOS SURGERY CENTER,

LLC a Nevada limited liability company; SECOND AMENDED COMPLAINT

Plaintiff,

VS, (Exempt from Arbitration — exceeds $50,000)

William Smith MD, Pankaj Bhatanagar MD,
Marjorie Belsky MD, Sheldon Freedman MD,
Mathew Ng MD, Daniel Burkhead MD,
Manager MD, DOE MANAGERS,
DIRECTORS AND OFFICERS 1-25, ROE
BUSINESS ENTITIES 1-25;

Defendants.

COMES NOW Plaintiff Mark J. Gardberg, Esq., in his capacity as Receiver for, and acting

on behalf of, Flamingo-Pecos Surgery Center, LLC (“Plaintiff”), and hereby alleges in this Second

Amended Complaint (“SAC”):
PROCEDURAL HISTORY
A. The Appointment of the Receiver by the Court in Case No. A-16-733627

I. On December 31, 2014, Flamingo-Pecos Surgery Center, LLC (“Flamingo”) filed a
petition for reorganization in the U.S. Bankruptcy Court for the District of Nevada 2014 (In re:
Flamingo-Pecos Surgery Center, LLC dba Surgery Center of Southern Nevada, Case No. BK-S-
18480-ABL).

2. Two months prior to filing its petition, Flamingo abandoned a leasehold consisting of an

ambulatory surgery center located in the Southwest area of Las Vegas — after accruing several

SECOND AMENDED COMPLAINT
1 of 32
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hundreds of thousands of dollars in unpaid rent, operating expenses, and other fees and costs, owed
to the landlord, Patriot-Reading Associates LLC, a Delaware limited liability company (“Patriot”).
3. In the bankruptcy case, the Trustee subsequently moved to dismiss, noting that Flamingo
filed merely to avoid being sued “and to burden the Trustee with protecting [Flamingo] assets and
records.” The Bankruptcy Court granted the Trustee’s motion and dismissed Flamingo’s
bankruptcy case on September 4, 2015.

4. Throughout its tenancy at Patriot’s property, and prior to, during, and after its failed
bankruptcy, Flamingo was under the control of certain officers, directors and managers, who are
now defendants in this instant action.

5. On March 23, 2016, Patriot sued Flamingo for breach of contract in case no. A-16-733627,
Patriot-Reading Associates LLC v. Flamingo-Pecos Surgery Center LLC. Flamingo made no
effort to satisfy its obligation to Patriot or to defend itself in the breach of contract action.

6. Flamingo, under the control of the defendants in this instant action, sold essentially all its
tangible assets at auction after Patriot’s complaint was filed in March of 2016 and before the Court
entered its Judgment (as defined in paragraph 8, infra) in May of 2016.

7. Default was entered against Flamingo on April 28, 2016.

8. A default judgment was entered on May 20, 2016 against Flamingo and in favor of Patriot,
in the amount $706,631.17 (the “Judgment”).

9. Flamingo failed to appear in the breach of contract action despite service of process and
multiple notices.

10.  Patriot moved for the appointment of a receiver over Flamingo to, among other things: (i)
secure its assets, including impending restitution from a related criminal matter; (ii) pursue such
other and further claims as may be warranted based on the embezzlement or any other improper
distribution or taking of Defendant’s assets; and (iii) pay Flamingo’s lawful debts, including the
Judgment owed to Patriot.

11. The Court granted Patriot’s Petition for the Appointment of Receiver following a hearing

held on August 10, 2016, and issued an Order Granting Patriot-Reading Associates LLC’s Petition

SECOND AMENDED COMPLAINT
2 of 32




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

for the Appointment of Receiver (the “Receivership Order”), which was entered on or about

September 13,2016. Timothy R. Mulliner was appointed as the receiver (the “Receiver” or “Initial

Receiver”).!

12. Flamingo and the defendants to this instant action failed to appear, and failed to oppose
Patriot’s petition, move for reconsideration of Patriot’s petition, or appeal the Receivership Order.
13.  The Receivership Order found, among other facts and legal conclusions, that: (i) Flamingo
“made no attempt to preserve its assets, pursue such claims and causes of action as may be
warranted, or pay any of its lawful debts, including the Judgment”; (ii) there was a material risk
that the value of Flamingo’s assets would be dissipated and/or lose further value; and (iii) pursuant
to NRS 32.010, appointment of a receiver was necessary to carry into effect and aid the execution
of the Judgment previously entered in favor of Patriot and against Flamingo.

14.  The Receivership Order held that the Receiver shall:

(1) Take immediate possession of the Receivership Property (including, without
limitation, any accounts held in Flamingo’s name), to hold and manage the
Receivership Property to preserve it from loss, removal, material injury,
destruction, substantial waste, and loss of income;

(2) Determine, subject to the terms of this Order, which if any of Flamingo’s
accounts payable should be paid, in full or in part, so that there might be an orderly
liquidation of the Receivership Property and payment of claims of and debts against
Flamingo, including the Judgment;

(3) Pursue Flamingo’s claims and causes of actions against third parties,
including but not limited to Flamingo’s directors and officers; and

(4) Pursue Flamingo’s claims against personal property seized as part of criminal
forfeiture proceedings against Flamingo’s former employee/office manager Robert
W. Barnes. For the avoidance of doubt, the Receiver shall not be obligated to bring
any such claims or actions as contemplated by this Section A and/or the other
Sections of this Order, and the Receiver in his discretion may determine the extent
to which, if at all, any such claims or actions may be beneficial to the effectuation
of the terms of this Order.

Section A of the Receivership Order, pp. 2-3 of 14, 1l. 20-26:2-11 (Emphasis
added).

! Where the reference is the position of “Receiver”, as appointed, empowered and
authorized by the Receivership Order, Mr. Mulliner is cited as the “Receiver”; where the reference
is to Mr. Mulliner’s specific tenure as the “Receiver”, he is cited as the “Initial Receiver”.
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15.  The Receiver is also “authorized and empowered” by the Receivership Order to, among

other things:

(5) Take any and all steps the Receiver deems necessary to receive and collect any
of Flamingo’s accounts, and, in connection therewith, issue demands and institute,
continue, or otherwise resolve all proper legal actions on behalf of and to preserve
the Receivership Property and the Receivership Estate;

[..]

(7) Bring and prosecute all proper actions for the collection of debts owed to
Flamingo, and for the protection and recovery of the Receivership Property.

Sections B(5) and B(7) of the Receivership Order, p. 4 of 13, 11. 7-10:15-16.

16.  Among other actions, the Initial Receiver filed a complaint against the criminal office
manager for Flamingo, Robert J. Barnes (“Barnes”) on or about May 2, 2017, in case no. A-17-
754867.
17. The Initial Receiver also filed the initial complaint in this matter against defendants on or
about February 12, 2017.
18. Mark J. Gardberg (the “Receiver”) replaced the Initial Receiver pursuant to the Honorable
Nancy Allf’s order entered on or about July 21, 2017 in A-16-733627-B, which amended the
Receivership Order.

B. The Proceedings in this Instant Action
19. No answer has been filed in this matter; instead, three motions to dismiss were filed: Dr.
Matthew Ng and Dr. Pankaj Bhatnagar’s Motion to Dismiss, Defendant Daniel Burkhead’s Motion
to Dismiss Complaint, and Defendant Sheldon J. Freedman’s Motion to Dismiss Pursuant to NRCP
12(b)(5) and 12(b)(6) and for Attorneys’ Fees Pursuant to NRS 18.020 (collectively, the “Motions
to Dismiss”).
20.  The Receiver caused the First Amended Complaint to be filed on September 18, 2017. The
First Amended Complaint replaced in its entirety the original February 2017 complaint.

21. This SAC replaces in its entirety the First Amended Complaint.
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22. On September 26, 2017, the Court held a hearing on the Motions to Dismiss, and found
good cause to order supplemental briefing. The various defendants’ supplemental motions to
dismiss are due on October 24, 2017; Plaintiff’s opposition is due on November 7, 2017; and the
replies in support of the supplemental motions to dismiss are due on November 21, 2017.
23. A hearing based on the supplemental briefing is calendared for November 29, 2017.

THE PARTIES
24.  Plaintiff Mark J. Gardberg, Esq., in his capacity as Receiver for, and acting on behalf of,
Flamingo-Pecos Surgery Center, LLC, a Nevada limited liability company, is a Nevada resident
located and conducting business in Clark County, Nevada. Flamingo was organized and founded
on or about January 9, 2002, subsequently merged with Hualapai Surgery Center LLC on or about
October 12, 2011, and conducted business in Clark County, Nevada.

25. Defendant William Smith MD (“Defendant Smith”) is an individual who resides and/or

does business in Clark County, Nevada. At all times described herein, Defendant Smith was a
manager, director and/or officer of Flamingo and owed certain duties to Flamingo.

26.  Defendant Pankaj Bhatanagar MD (“Defendant Bhatanagar™) is an individual who resides

and/or does business in Clark County, Nevada. At all times described herein, Defendant
Bhatanagar was a manager, director and/or officer of Flamingo and owed certain duties to
Flamingo.

27.  Defendant Marjorie Belsky MD (“Defendant Belsky™) is an individual who resides and/or

does business in Clark County, Nevada. At all times described herein, Defendant Belsky was a
manager, director and/or officer of Flamingo and owed certain duties to Flamingo.

28. Defendant Sheldon Freedman MD (“Defendant Freedman”) is an individual who resides

and/or does business in Clark County, Nevada. At all times described herein, Defendant Freedman
was a manager, director and/or officer of Flamingo and owed certain duties to Flamingo.

29.  Defendant Mathew Ng MD (“Defendant Ng”) is an individual who resides and/or does
business in Clark County, Nevada. At all times described herein, Defendant Ng was a manager,

director and/or officer of Flamingo and owed certain duties to Flamingo.
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30. Defendant Daniel Burkhead MD (“Defendant Burkhead”) is an individual who resides

and/or does business in Clark County, Nevada. At all times described herein, Defendant Burkhead
was a manager, director and/or officer of Flamingo and owed certain duties to Flamingo.

31. Defendants Smith, Bhatanagar, Belsky, Freedman, Ng, Burkhead, Manager MD, Doe
Defendants, and Roe Business Entities 1 through 100 are referenced individually and collectively
as the “Defendants.”

32. A certain Defendant Manager MD (“Defendant Manager MD”) is an individual who

resides and does business in Clark County, Nevada. At all times described herein, Defendant
Manager MD was a manager, director and/or officer of Flamingo and owed certain duties to
Flamingo; Defendant Manager MD is currently in bankruptcy and shall be named as a defendant
to this action once Defendant Manager MD’s bankruptcy is no longer pending.

33. Certain doe defendant managers, directors and officers (the “Doe D&O Defendants”) are

individuals who reside and do business in Clark County, Nevada. The true names of the Doe D&O
Defendants 1 through 25 are presently unknown to Plaintiff, who therefore sues said defendants
by such fictitious names. Plaintiff is informed and believes, and therefore alleges, that each of the
Doe D&O Defendants are legally responsible for the events referred to herein. This SAC will be
amended to include them when their true names and capacities become known.
34. The true names and capacities of defendants Roe Business Entities 1 through 100 are
presently unknown to Plaintiff, who therefore sues said defendants by such fictitious names.
Plaintiff is informed and believes, and therefore alleges, that each of the defendants designated as
Roe Business Entities 1 through 100 are legally responsible for the events referred to herein. This
SAC will be amended to include them when their true names and capacities become known.
JURISDICTION & VENUE
35. This Court has jurisdiction because the amount in controversy exceeds $50,000, and
because the parties are residents of and/or conduct business in Clark County, Nevada.
36.  Venue in Clark County is proper because the defendants are residents of and/or conduct

business in Clark County, and because the acts described herein occurred there.
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SUMMARY OF ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

37. The Receiver, an individual, pursues Defendants on behalf of Flamingo because
Defendants individually and collectively damaged Flamingo though a series of actions and
inactions occurring over the course of several years. As such, this action was effectuated to
preserve, protect, and recover Flamingo’s assets and property from a group of individuals who
irreparably harmed Flamingo: i.e., Defendants — Flamingo’s own directors, officers, and managers
charged with running, overseeing and growing its business.

38.  The Receiver is authorized, empowered, and specifically tasked with prosecuting this suit
(e.g., see Section B(7) of the Receivership Order, p. 4 of 13, 1l. 15-17: “Bring and prosecute all
proper actions for the collection of debts owed to Flamingo, and for the protection and recovery
of the Receivership Property.” As defined therein, Receivership Property includes: “Flamingo and
its assets, including all accounts, books, records, contract rights, restitution rights, claims and
causes of action, and such other further assets to which Flamingo might be entitled”’; Receivership
Order, p. 2 of 13, 11. 12-15 (emphasis added)).

39.  As alleged in further and specific detail within this SAC, the injury to Flamingo and the
damages sought from Defendants by this SAC are not per se the damages, actions and injury
caused by the criminal office manager Barnes; rather, the injury to Flamingo and the damages
sought from Defendants stem from Defendants’ breaches of their fiduciary duties, breaches of the
entity’s operating agreement, and gross negligence, willful misconduct, and reckless/intentional
disregard, in allowing and enabling Barnes to steal from Flamingo over a span of several years and
to such an extent that Flamingo was rendered insolvent and went out of business.

40. The injury to Flamingo and the damages sought arise from Defendants’ own misconduct
and breaches—Defendants’ own failures in hiring and supervising Barnes, Defendants’ own
failures to audit, review, or even check Flamingo’s finances and accounts, Defendants’ own
failures to pursue or recover embezzled amounts, Defendants’ own failures to pursue, preserve and
collect Flamingo’s receivables, and Defendants’ own failures to assert Flamingo’s interests and

right to restitution when Barnes’ criminal matter was adjudicated.
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41.  Defendants failed to exercise business judgment during Flamingo’s demise and, moreover,
Defendants intentionally acted and failed to act in direct breach of their duties of loyalty and duties
of care to Flamingo and (when dissolution was inevitable) its creditors.

42. Indeed, Defendants perceived the deteriorating health of Flamingo, observed its deepening
insolvency and failures to pay creditors, and were cognizant of Flamingo’s mounting debt and
financial troubles. Rather than adhering to their obligations to Flamingo, which would have
involved efforts to satisfy Flamingo’s creditors, and because Defendants perceived no personal
benefit from meeting such obligations, they ignored those obligations, did nothing, committed
waste, and did not care, as Flamingo slid from a profitable enterprise employing 90 people and
treating scores of Nevada residents, to a gutted, insolvent shell that shuttered all three of its
locations.

43.  Defendants’ actions and inactions were not the product of careful evaluation, or reasonable
decisions, or even the thinnest guise of business judgment; instead, they were the product of glaring
omissions and ignorance, gross negligence, willful misconduct, and reckless/intentional disregard,
and staggering breaches of their fiduciary duties of care and of loyalty.

44.  Defendants were part of 27 practicing surgeons constituting insiders of Flamingo — a small
limited liability company which was robbed over several years by an unsupervised, do-it-all office
manager Barnes. The office manager stole millions from Flamingo over several years and yet
Defendants were, apparently, too “busy” to notice.

45.  Individually and collectively, Defendants, with gross negligence, willful misconduct, and

reckless/intentional disregard, and in breach of their respective fiduciary duties to Flamingo:
a. hired an embezzler, Barnes, into an unsupervised position with the power to destroy
Flamingo and shut down all of Flamingo’s business at three locations;
b. chose not to put a system in place to monitor said embezzler, enabling him to engage
in criminal conduct with complete impunity for “at least three to five years”;
c. failed to monitor and supervise that embezzler, who left obvious and brazen warning
signs (including, for example, middle-of-the-night withdrawals of $25,000 and $30,000

from Flamingo’s corporate card to feed a gambling problem, forging documents, and

tying Flamingo to “economically unfeasible agreements”); and
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d. failed to terminate, seek recourse from, or pursue that embezzler or complicit banking
institutions, even after learning he stole millions from Flamingo while Defendants —

who owed duties to Flamingo — did nothing.
46.  Not only did Defendants fail to supervise Barnes or timely uncover his multi-layered
looting, Defendants failed to immediately fire Barnes upon discovery — instead, they allowed the
criminal to remain in his position for up to a year after discovery.
47.  Defendants took none of the steps one would reasonably take after discovering a criminal

enterprise threatening one’s own business. Defendants failed to:

a. block Barnes from Flamingo’s finances, or even supervise him; Barnes maintained his
unsupervised access to and dominance over Flamingo’s financial accounts, receivables,
physical files, and even computer systems; Barnes “sabotaged” Flamingo’s computer
systems when he eventually left, and absconded with Flamingo’s computer system,
emptied his office, and took all the files;

b. conduct an audit or investigation into the extent of Barnes’ criminal acts and
Flamingo’s damages, despite Barnes being the “poison pill” that destroyed Flamingo’s
business — years later, Defendants still had no clue how much Barnes stole;

c. pursue a civil action against Barnes;

d. attempt to recover Flamingo’s funds and assets; or

e. move with haste or urgency — indeed, it took Defendants six (6) months after Barnes

absconded to approach the FBI.

48.  Moreover, Defendants intentionally prevented others from satisfying their fiduciary duties
to Flamingo: directors screamed at managing member Tadlock to leave Barnes alone when he
attempted to get Barnes to attend meetings and discuss Barnes’ embezzlement; hindered Tadlock’s
efforts to investigate Barnes; ignored the fact that Barnes did not show up to meetings; and engaged
in extensive and widespread obstruction.

49.  The federal government sought for Barnes, and Barnes was given, a prison sentence based
on, among other things, Barnes’ embezzlement and theft from Flamingo.

50.  Defendants separately failed to protect, preserve or pursue millions of dollars in Flamingo’s
receivables. These receivables continued to wither away to nothing — a textbook example of waste.
51. This waste — of millions of dollars owed to Flamingo — is made even worse by the fact that

Defendants were put on notice and knew they should have pursued the receivables.
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52.  Indeed, Defendant Smith was questioned by incredulous counsel during a Rule 341
meeting in February of 2015 as to why Defendants were not taking basic steps to collect on the
receivables, at no cost (by, for example, hiring a collections’ agency that worked for a percentage
recovered). Defendants did nothing to save, preserve and protect Flamingo’s assets, even after
such notice. Flamingo’s millions in receivables withered to nothing.

53. That Rule 341 meeting was triggered by Defendants’ ill-fated shove of Flamingo into a
bankruptcy that was eventually dismissed. Of course, prior to the bankruptcy filing, Defendants
had allowed Flamingo to be destroyed and rendered an insolvent shell by Barnes’ criminality over
several years, and by Defendants’ own acts and failures to act.

54. Separately, when Barnes’ federal criminal proceeding came to the forfeiture and restitution
stage, Defendants failed to submit any claims on behalf of Flamingo, the actual victim of Barnes’
criminal acts, despite knowing of Flamingo’s insolvency and rights to the funds, and that its
creditors remained unpaid.

55. Accordingly, Flamingo is not listed as a recipient of assets forfeited by its larcenous former
office manager — funds that it alone is entitled to.

56.  Even worse, the Restitution List evidences Defendants’ naked self-interest:

Dr. Daniel Burkhead/Burkhead Irrevocable Trust was awarded $39,587.89
Defendant Bhatnagar/Bhatnagar Family Trust was awarded $81,187.89
Defendant Ng was awarded $31,787.89

Dr. William Smith was awarded $126,687.89

Dr. Sheldon Freedman was awarded $61,287.89

57.  As such, Defendants not only ignored and grossly failed to protect Flamingo’s interests,
Defendants intentionally usurped those interests in favor of their own, by allowing the substitution

of their own personal self-interest over Flamingo’s.

58.  Defendants were personally enriched by their disregard of their affirmative duties to
Flamingo.
59.  As such, Defendants were grossly negligent, and acted with willful misconduct and

reckless/intentional disregard, and separately breached the fiduciary duties (including the duty of
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care and duty of loyalty) Defendants each owed to Flamingo as managers, directors, and/or

officers:

a. before, during and after Barnes’ criminal activity, in allowing Flamingo to be looted
by Barnes’ criminal operation over several years and doing nothing to protect
Flamingo’s interests upon discovery of Barnes’ criminality;

b. by failing to pursue or preserve millions in receivables — for work Flamingo had already
completed and was entitled to — and failing to stop their utter waste; and

c. by failing to protect and pursue, or even register, Flamingo’s interests in Barnes’
restitution action — resulting in the rightful victim (Flamingo) receiving no award, and

Defendants receiving personal, ill-gotten awards.
60. Defendants also violated, inter alia, the Nevada law against distributions of LLC funds
where the LLC is insolvent (NRS 86.343), and several other provisions of Chapter 86 enacted to
protect an LLC’s creditors.
61.  Moreover, Defendants’ improper distributions constituted fraudulent transfers of corporate
assets under Chapter 112.
62.  Defendants are also liable for constructive fraud under Nevada law.
63. Separately, Defendants breached the Operating Agreement with Flamingo, to Flamingo’s
detriment, and must face the consequences of, and cannot be indemnified for, such Defendants’
gross negligence and willful misconduct.
64.  Defendants were also unjustly enriched by Defendants’ actions and failures to act.
65. The quantity and quality of the evidence meets the standards for each of Plaintiff’s causes
of action — including those requiring heightened pleading standards. Indeed, this SAC is supported
by critical directors and/or managing members’ party admissions — under oath — in multiple Rule
341 meetings and Rule 2004 Examinations, and by an amended judgement issued by the U.S.

District Court for the District of Nevada.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION: BARNES’ HIRING AND
THE UNSUPERVISED YEARS OF CRIME - DESPITE OBVIOUS WARNING SIGNS

66.  Defendants hired Barnes on or about October 5, 2006 to be Flamingo’s office manager.
67. Managing member Charles H. Tadlock testified under oath that Barnes’ hiring was a

majority decision by the surgeons. See attached hereto as Exhibit 1 a relevant portion of the
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January 19, 2016 Charles H. Tadlock Rule 2004 Examination Transcript in /n re Charles H.
Tadlock and Mary E. Tadlock, 15-13135-abl, at p. 19, 11. 11-17; p. 24, 11. 6-8.

68. Tadlock testified under oath that the “entire group” talked to Barnes about coming to work
for them, and everyone had an equal say. Id. at p. 24, 1l. 3-5.

69.  Barnes’ functions and responsibilities as Flamingo’s office manager extended to
Flamingo’s full financial workings, accounts and books.

70.  Defendants failed to conduct the necessary due diligence regarding Barnes and, with gross
negligence, willful misconduct and reckless/intentional disregard, and in breach of their fiduciary
duties to Flamingo, hired Barnes and placed a criminal in a position to easily steal from Flamingo.
71.  Defendants hired Barnes into a position where his submissions, correspondence and
communications with, and representations to Flamingo’s (a) vendors and creditors, including
Flamingo’s landlords; (b) accountant(s), financial officers, and/or the board of directors; (c)
patients, Medicare and Medicaid entities, and insurance companies, on invoices, accounts
receivable, and reimbursements; and (d) lenders and financial institutions holding Flamingo’s
accounts, would be unreviewed, unsupervised, unmonitored, unaudited, and/or unreconciled.

72.  Defendants hired Barnes into a position where Flamingo’s accounts and funds would not
be reviewed, supervised, monitored, audited, reconciled or safeguarded in any reasonable manner.
73.  Defendants conducted no spot checks or audits of Barnes’ work and performance following
Barnes’ hiring.

74.  Defendants implemented no probationary, or trainee, period when Barnes was hired.

75.  Defendants failed to appropriately train Barnes or review his work or performance
following Barnes’ hiring.

76. Defendants failed to establish a procedure to review, supervise, monitor, audit, and/or
reconcile Barnes’ performance as Flamingo’s office manager.

77. Defendants failed to appropriately review, supervise, monitor, audit, and/or reconcile

Barnes’ performance as Flamingo’s office manager — even when things were clearly amiss.
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78.  Each of the following dozens of paragraphs, independently and collectively, evidence
Defendants’ gross negligence and reckless disregard and willful/intentional misconduct, and
breaches of Defendants’ duties of loyalty and duties of care to Flamingo.

79.  Barnes would withdraw cash from Flamingo’s corporate credit card(s) — in the middle of
the night — in amounts of $25,000 and $30,000 at a time. See attached hereto as Exhibit 2 a
relevant portion of the February 5, 2015 Rule 341 Examination Transcript, Dr. William Smith and
Counsel testifying for debtor in In re Flamingo-Pecos Surgery Center dba Surgery Center of
Southern Nevada, 14-18480-ABL, at p. 7, 11. 13-21.

80.  Barnes later admitted that he obtained approximately $515,000 in casino cash advances
using Flamingo’s credit cards, for personal gambling. See attached hereto as Exhibit 3 the Plea
Agreement Under Fed. R. Crim. P. 11(c)(1)(A) and (B) in U.S. v. Robert W. Barnes, 2:16-cr-
00090-APG-GWF, Document 6, at pp. 5-6, 11. 15-23, 1-3.

81.  Barnes admitted that he used Flamingo’s credit card to purchase a diamond and platinum
ring for $38,000 in February 2013. Id.

82.  Barnes admitted that during one five-month period in 2013, he used Flamingo’s credit card
for concert tickets, hotels and expenses at Disneyland, expensive meals, and other personal
entertainment. /d.

83.  Barnes admitted to embezzling funds from related entities, including Epiphany Surgical
Solutions and VIP Surgical Centers. Id. at p. 6, 11. 3-8.

84.  Defendants did not act to prevent these blatantly illegal and inappropriate charges on
Flamingo’s corporate cards for several years.

85.  Barnes forged documents.

86.  Barnes illegally and without authorization entered Flamingo into promissory notes and
lines of credit totaling $1.7 million dollars — and absconded with the funds for personal use, while
Flamingo was eventually sued by J.P. Morgan Chase in Case No. A-14-700424, JP Morgan Chase
Bank NA vs. Flamingo-Pecos Surgery Center LLC, Eighth Judicial District Court, Dept. 24

(currently closed). See attached hereto as Exhibit 4 the January 8, 2015 Omnibus Declaration of
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William Smith, M.D. in Support of Debtor’s Interim Emergency Motions and Related Relief, Dkt.
13 in In re Flamingo-Pecos Surgery Center dba Surgery Center of Southern Nevada, 14-18480-
ABL, at pp. 3-4, 9 12.

87.  Barnes issued false reports. Exhibit 1 at pp. 53-54, 11. 23-25, 1-2. Indeed, actual reports
directly from Flamingo’s banks were different from the reports Barnes showed to Defendants and
Flamingo’s other officers, directors and members. /d. at p. 30, 11. 3-5.

88.  Barnes wrote checks to draw funds from accounts on which he had no authority and was
not named. /Id. at p. 64, 1. 4-13. Defendants either did not review the checks drawing down
Flamingo’s funds or did not bother to inform themselves about why they were being issued.

89.  Barnes brought suspicion on others to cover his tracks — for example, asserting to other
directors, officers and managers, that managing member Tadlock was getting more than his fair-
share. Barnes did this while Tadlock was out of pocket with multiple surgeries and was unaware
of Barnes’ slander. Defendants, however, did nothing to investigate Barnes’ charges and to inform
themselves of the true state of Flamingos’ financial woes. Id. at p. 32, 11. 8-23.

90.  Defendants were aware of Barnes failing to pay Flamingo’s creditors — including landlords
— large sums of money, for multiple years. Such creditors were eventually owed hundreds of
thousands of dollars, while Barnes lied to the creditors about checks being in the mail, failed to
communicate and respond to urgent correspondence, and generally gave Flamingo’s creditors the
run around for several years. Yet Defendants did nothing.

91. Barnes was “not forthcoming” with the [financial] reports for 18 months to two years.
Exhibit 1 at p. 27, 1. 17-20. Defendants did nothing.

92.  Barnes cancelled board of directors’ meetings repeatedly. See attached hereto as Exhibit
5 a relevant portion of the July 15, 2015 Rule 341 Examination Transcript, Dr. William Smith
testifying for debtor in In re Flamingo-Pecos Surgery Center dba Surgery Center of Southern
Nevada, 14-18480-ABL, at p. 4, 1. 5-12. Again, Defendants did nothing.

93.  Inaddition to the immediate and massive midnight heists from Flamingo’s corporate card,

Barnes tied Flamingo to “economically unfeasible agreements” — criminal enterprises at every
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level, including with dirty sheets. Exhibit 2 at p. 6, 1l. 3-5. Barnes profited from the cleaning of
Flamingo’s dirty sheets. The scheme in sum: Flamingo got charged 3X or 4X the Las Vegas rate
to have the surgery center’s sheets washed in Utah, and Barnes got a kickback.

94.  Barnes’ dirty sheets arrangement wasn’t his only scheme related to Flamingo’s vendors.
“There are lots of examples.” Id. at p. 6, 1. 12-13.

95.  Barnes reached similar illicit kick-back arrangements with various creditors of Flamingo,
stealing for himself discounts and rebates that should have inured to the benefit of Flamingo. /d.
atp. 6, 1. 7. Defendants either failed to notice or failed to act, as they did nothing for several years.
96. Barnes hired multiple accounting firms during his tenure — as soon as the accountants
started having questions, he would replace the firm and tell Defendants — “oh, they’re not doing a
good job. We needed to go to the next one.” Barnes did this with at least three firms. Id. at p. 9,
11. 15-21. Defendants continued to do nothing despite such blatant warning signs.

97.  Defendant Smith testified under oath that Barnes’ crime spree lasted for at least three to
five years (/d. at p. 9, 1. 13-14) — meaning that Defendants failed to check Flamingo’s bank and
credit card accounts and statements, bills, invoices, receivables and accounting and tax documents,
for several years — an eternity, especially in the small business world, and among the small group
of shareholders.

98.  Barnes admitted in subsequent criminal proceedings that he embezzled at least $1.3 million
over many years. Defendant Smith testified to “millions” in stolen funds. Exhibit 2 at p. 9, 1. 10.
Managing member Tadlock estimated $3.5 million. See attached hereto as Exhibit 6 a relevant
portion of the March 14, 2016 Charles H. Tadlock Rule 2004 Examination Transcript in /n re
Charles H. Tadlock and Mary E. Tadlock, 15-13135-abl, at p. 103, 11. 12-20. Separately, Barnes
stole approximately $300,000 to $350,000 from Epiphany, the management company for
Flamingo and owned in majority part by Flamingo’s managing member Tadlock.

99. During the many years of Barnes’ crime spree, Defendants failed to supervise or monitor
Barnes’ submissions, correspondence and communications with, and representations to

Flamingo’s (a) vendors and creditors, including Flamingo’s landlords; (b) accountant(s), financial
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officers, and/or the board of directors; (c) patients, Medicare and Medicaid entities, and insurance
companies, on invoices, accounts receivable, and reimbursements; and (d) lenders and financial
institutions holding Flamingo’s accounts.

100. Defendants did not audit or reconcile Barnes’ work, despite his position and power to
destroy Flamingo’s entire business. In fact, Barnes’ theft and Defendants’ actions and inactions
directly led to Flamingo’s downfall and ill-fated bankruptcy; at Flamingo’s Rule 341 Meeting,
Barnes was labeled the “poison pill”, and the impact of his crime on Flamingo’s business was
readily and unambiguously admitted. “So the surgery center was always profitable if there wasn’t
somebody who was stealing millions of dollars.” Exhibit 2 at p. 16, 1. 21-23. Despite his central
role, Defendants did nothing.

101. Defendants did not conduct any performance reviews or rate or examine Barnes’ work and
conduct in his critical business functions.

102.  Defendants did not audit or even review, with even the slightest care or effort, Flamingo’s
financial reports during the several years of Barnes’ crime spree to determine why so much money
was missing. And why no one — including Defendants and Flamingo’s creditors — was getting
paid from a busy surgery center.

103. Defendants did not check on Flamingo’s funds, or even review Flamingo’s accounts and
statements, or Flamingo’s contracts with vendors, creditors and lenders, with even the slightest
care or effort — as Barnes robbed Flamingo blind via concurrent, brazen schemes.

104. Barnes’ conduct, and Defendants’ acts and failures to act to prevent and/or end such
conduct, crippled Flamingo — forcing the layoffs of 90 employees, leaving just five (5) persons
still employed. Exhibit 4 at p. 4, § 13.

105. Despite the warning signs, and despite Barnes’ failure to perform basic functions for well
over a year (including but not limited to issuing financial reports), Defendants did not investigate,

audit, examine or perhaps even bother about such failures.
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106. In response to questions from the U.S. Trustee at Flamingo’s ill-fated bankruptcy, Dr.
Smith’s only defense was: “most of the surgeons here are extremely busy, and we trusted him to
do the day-to-day management.” Exhibit 2 at p. 10, 1l. 12-14.

107. Indeed, Defendants allowed Barnes to remain on the board “until he was fired.” Exhibit 5
at pp. 3-4:24-25, 1-4.

108. Barnes employed schemes, misrepresentations and outright lies to hide Flamingo’s true
financial condition and Defendants failed to detect any of them. Defendants exercised zero
diligence and zero urgency and failed to engage in efforts to save Flamingo—their own business.
In fact, Defendants did the opposite, as “two-thirds of the doctors gave up.” Exhibit 2 at p. 7, 11.
13-21.

109. Individually and collectively, Defendants were grossly negligent and acted with reckless
disregard and willful/intentional misconduct, and breached their fiduciary duties of loyalty and
duties of care to Flamingo, in hiring and failing to supervise, oversee and/or monitor Barnes for
many years during Barnes’ crime spree.

110. Defendants’ actions and failures to act allowed and encouraged a criminal to effectuate and
conduct his embezzlement and theft from Flamingo and resulted in substantial damages to and

against Flamingo.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION: BARNES’ NON-
TERMINATION AND LINGERING RETENTION - AND DEFENDANTS’
INACTIVITY AND INTENTIONAL MISCONDUCT - FOLLOWING DISCOVERY OF
BARNES’ CRIMINALITY

111.  Upon the discovery of Barnes’ embezzlement and theft, Defendants took none of the steps
one would expect to be taken in an existential emergency (one that caused all three of Flamingo’s
locations to shut down based on Barnes’ actions).

112.  Defendants are wildly inconsistent as to basic facts about Barnes’ crime spree. Dr. William
Smith under oath at a Rule 341 Meeting agreed with a puzzling and worrisome sequence of events:
Barnes’ embezzlement was discovered in 2012, but he was not fired until 2013. Exhibit 5, at p. 5,

1l. 3-7. Separately, in a sworn declaration, Dr. Smith asserted that reports were received in June
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or July of 2013 from Flamingo’s landlords and vendors that debts were going unpaid, and this led
to the board confronting Barnes, who “immediately resigned.” Exhibit 4, at p. 3, 9. In fact,
Flamingo’s landlord raised unpaid rent issues well before June 2013—in 2011 itself, and
repeatedly throughout 2012—as evidenced by multiple written agreements.

113.  Flamingo negotiated a certain Delinquent Rent Letter Agreement with said landlord
beginning in 2011, and managing member Tadlock executed this agreement on January 3, 2012.
114.  Flamingo subsequently received a demand letter from said landlord on July 6, 2012, and
on July 24, 2012, managing member Tadlock guarantied Flamingo’s performance via executing a
certain Amended Delinquent Rent Letter Agreement.

115. Tadlock, on behalf of Flamingo, also received an email on December 31, 2012 detailing
substantial past due rents and attaching a rent invoice.

116. Managing member Tadlock describes the discovery of Barnes’s embezzlement completely
differently — his office manager Tammy Schaefer discovered theft from an Epiphany account at
Bank of America in 2013 or 2014. Exhibit 1, pp. 43-44, 11. 12-25, 1-6. Tadlock believes Barnes
simply left, and “disappeared.” Id., at p. 46, 1. 12-13. Barnes “took off” on a Saturday with “all
of the computers and all of the written stuff for Epiphany and [Flamingo].” /d., at p. 49, 11. 11-18.
117. Defendants — Flamingo’s officers, managers and directors who owed obligations and duties
to Flamingo — are completely inconsistent about the central events and central character (the
“poison pill”) who destroyed their business and stole millions of dollars.

118.  What is undisputed — is that Defendants were willfully blind to Barnes’ criminality for
several years, and that Defendants failed upon discovery to immediately stop Barnes and protect
Flamingo.

119. Barnes admits to conducting his outrageous heists from 2010 to 2013 — meaning
Defendants completely failed and slept on their basic obligations for many years. This constitutes
grossly, willfully and intentionally negligent conduct and, separately, a breach of Defendants’

fiduciary duties to Flamingo, of care and of loyalty.
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120. Upon discovering Barnes’ embezzlement and theft, Defendants individually and
collectively failed — for an unreasonably lengthy period of time — to remove Barnes from his
position as office manager, and to block Barnes’ access to Flamingo’s funds and assets, thereby:
(a) allowing Barnes to continue his crime spree; (b) failing to limit Flamingo’s potential losses;
and (c) exacerbating Flamingo’s actual losses.

121.  Upon discovering Barnes’ embezzlement and theft, Defendants individually and
collectively failed to: (a) demand that Barnes return Flamingo’s funds and assets; (b) pursue
Barnes; and (c) file a civil complaint against Barnes, with such failures resulting in substantial
damages against Flamingo.

122.  Upon discovering Barnes’ embezzlement and theft, Defendants individually and
collectively failed to appropriately audit, investigate, and determine the extent of Barnes’ crimes,
resulting in substantial damages against Flamingo.

123.  Defendants failed to address Barnes’ continued control of Flamingo’s finances for several
months.

124.  Defendants failed to implement and/or enforce IT protections and record retention
policies after they discovered Barnes’ crimes.

125. Defendants failed to investigate Barnes’ finances. Exhibit 1, pp. 74-75, 1. 24-25, 1-7.
126. Defendants failed to hire accountants to conduct an internal investigation into Flamingo’s
losses.

127.  Defendants failed to pursue Barnes to retrieve Flamingo’s funds and other entities’ funds.
128.  After discovering Barnes’ embezzlement and theft and until Barnes left, Defendants
allowed Barnes to further harm Flamingo. Dr. Smith testified that Barnes either destroyed or took
a lot of documents, including those related to board meetings. Exhibit 5, at p. 4, 1. 15-19.
Managing member Tadlock confirms that “Barnes walked off with almost everything, the
computers . . . [a]ll the financial records for Epiphany and for [Flamingo].” Exhibit 6, at p. 50, 11.
17-21.
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129.  Speaking in July of 2015, Dr. Smith admitted that Barnes “sabotaged a couple of computers
that had some information on [sic], so we have a hard time getting some of that down.” Exhibit 5,
at p. 4, 1. 19-22. Barnes inflicted upon Flamingo extensive and long-lasting damage on his way
out of the company, and the harm he caused was exacerbated by Defendants’ failures to protect
Flamingo.

130. Defendants individually and collectively failed to protect and preserve Flamingo’s assets,
funding and interests from Barnes’s criminality, and failed to take basic steps to protect and
preserve Flamingo after Barnes left the company.

131.  After Barnes left Flamingo, and for the six months that followed, Defendants did not hire
anyone to investigate Barnes’ misconduct, leaving Flamingo in the dark as to the full extent of the
damage. Id., atp. 6, 11. 9-15.

132. Indeed, it took Defendants six (6) months after Barnes absconded to take even such basic
steps as reporting his crimes to the FBI.

133.  Not only did Defendants fail to take any actions to protect Flamingo’s interests, but certain
Defendants on the Board of Directors intentionally interfered with managing member Tadlock’s
efforts to investigate Barnes’ embezzlement. Tadlock claimed that directors screamed at him when
he attempted to get Barnes to attend meetings and discuss Flamingo’s finances (Exhibit 1, at p. 28,
11. 2-15), and they “were shouting at [Tadlock] to leave [Barnes] alone” when Tadlock raised the
issue of Barnes’ performance. Id., at p. 28, 11. 12-15.

134. Defendants who were board members hindered Tadlock’s efforts to investigate Barnes,
ignored the fact that Barnes did not show up to meetings, and engaged in general obstruction that
lasted for more than 18 months. Id., at p. 28, 1. 3-19.

135.  According to managing member Tadlock, the banks where Flamingo’s funds were held
allowed Barnes to write checks on accounts for which he had no authorization, and failed to take
basic security precautions — negligence that potentially left the banks liable for Flamingo’s losses.
Yet Defendants failed to pursue or even file a civil complaint against such institutions to hold them

responsible for allowing Flamingo’s funds to be stolen.
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136. Indeed, it appears that Defendants failed to even work with the banks and their internal
fraud and/or recovery teams to identify Flamingo’s losses and retrieve Flamingo’s funds in lieu of
initiating civil litigation. Defendants’ intentional (and grossly negligent) inaction compounded the
already-substantial damages to Flamingo caused by their other failures.

137. These actions and failures to act reflect Defendants’ reckless indifference and “want of

even scant care.” Here, Defendants acted with no rational basis.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION: DEFENDANTS’ GROSS
NEGLIGENCE, INTENTIONAL MISCONDUCT AND BREACHES OF FIDUCIARY
DUTY IN FAILING TO PURSUE MILLIONS OF DOLLARS IN RECEIVABLES OWED
TO FLAMINGO — RESULTED IN COMPLETE WASTE

138. Defendants separately failed to protect, preserve or pursue, over several years, millions in
Flamingo’s receivables for surgeries and medical treatment already provided by Flamingo.

139.  Flamingo’s receivables continued to wither away to nothing under Defendants’ watch as
officers, directors and managers of Flamingo. Defendants’ gross negligence, willful misconduct,
and reckless/intentional disregard for and breaches of their respective fiduciary duties to Flamingo
not only amounted to a textbook example of waste, but damaged Flamingo’s ability to attract and
retain the qualified staff needed for Flamingo to remain viable.

140. This waste — of millions owed to Flamingo — was made even worse by the fact that
Defendants were put on notice and knew they should have pursued the receivables.

141.  First, Defendants failed to pursue, preserve, and capture millions of dollars in receivables
when Barnes’ criminality was discovered in 2012 or 2013.

142. Second, between the 2012/2013 discovery and Flamingo’s Rule 341 Meeting on February
5, 2015 (after Defendants shoved Flamingo into its ill-fated bankruptcy) — a vast stretch of time
for a victimized small business — Defendants continued in their failure to pursue, preserve, and
capture the receivables.

143.  Third, after the first Rule 341 Meeting (in February of 2015) and second Rule 341 Meeting

(in July of 2015) and despite being made aware of the importance of the receivables to Flamingo’s

SECOND AMENDED COMPLAINT
21 of 32




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

estate and creditors, Defendants continued in their failures to pursue, preserve, and capture the
receivables — until such amounts were rendered completely uncollectable.

144. The U.S. Trustee identified at Flamingo’s first Rule 341 Meeting on February 5, 2015, $2.9
million listed as personal property; when she asked what made up this amount — receivables or
tangible cash, Dr. Smith testified that there was only a “small amount of money in the bank.”
Exhibit 2, at p. 15, 1. 2-7. Accordingly, a substantial portion of the $2.9 million listed in the
schedules to Flamingo’s bankruptcy petition was comprised of Flamingo’s receivables.

145. As of that date in February 2015, Dr. Smith estimated that 20% of the receivables
(approximately $500,000 to $600,000) would be collectable with a “good collection team really
working it.” Id., at 1. 15-19. Thus, Defendants’ failure to take any steps to preserve Flamingo’s
receivables between their 2012/2013 discovery of Barnes’ criminality and the February 5, 2015
questions under oath, resulted in a waste and abandonment of 80% of millions of dollars earned
and rightfully owed to Flamingo.

146. The U.S. Trustee further questioned Defendants’ collection efforts on Flamingo’s behalf:
“Has anyone started doing that or is that something you’re going to do?” Dr. Smith responded that
such efforts were “on hold” . . . “[u]ntil we get the funding.” Id., at pp. 15-16, 1l. 22-25, 1-2.

147.  The U.S. Trustee then questioned whether Defendants had considered agencies that take a
percentage — and received a frank admission of Defendants’ gross negligence and breach of
fiduciary duty: “that is not our focus.” Id. at 17-18, 11. 22-25, 1-10.

148. Defendants’ ridiculous position that millions of dollars in receivables owed to Flamingo
were not the focus of Defendants, and that such efforts were on hold for cost reasons (when
collection models with zero upfront costs are readily available), triggered another attorney to

jump in — counsel for one of Flamingo’s creditors (“Creditor’s counsel”). Creditor’s counsel

focused on Defendants, including but not limited to Defendant Smith, failing to take the simplest

steps to protect Flamingo’s (Debtor’s) estate:

Creditor’s counsel: [I]f there are assets out there, okay, a couple of million, that
could be worked by a collection company that might charge you X amount of
dollars for what they collect, why wouldn’t you want to go ahead and start doing
that now so that you can collect those assets —
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Debtor’s counsel: We’re going to if we ever —

Creditor’s counsel: But why should it be contingent? Why can’t you do that now
is my question.

U.S. Trustee: Yeah.

Debtor’s counsel: It’s not contingent. It’s just —

Creditor’s counsel: Well, it is. Because what you’re saying is is [sic] that it should
be contingent upon whether the success of your plan. I mean, why if there are assets
out there right not, why wouldn’t you want to marshall [sic] those for the benefit
of the estate and the creditors --

Debtors’ counsel: We’re going to.

Creditor’s counsel: -- when it doesn’t cost any money?

Exhibit 2, at pp. 20-21, 1. 6-25, 1-3 (emphasis added)

149. Defendant Smith responded by referencing a billing company that was doing that — “and
then because they were not get [sic] paid, they stopped doing that.” Id., at p. 21, 11. 4-6. Defendant
Smith’s admission here constitutes additional, separate, evidence of yet further gross negligence,
willful misconduct, and reckless/intentional disregard, and of Defendants’ breaches of their
respective fiduciary duties to Flamingo. Defendants failed even the simplest of obligations — and
the immediate first step — of hiring and maintaining entities to preserve, pursue and collect
receivables belonging to Flamingo. And this failure continued for several years.

150. At the very least, the February 5, 2015 Rule 341 Meeting put Defendants on notice
regarding the pursuit of the remaining receivables, as both the U.S. Trustee and creditor’s counsel
focused on the receivables and urged Defendants to prevent further waste

151. Remarkably, even after the first Rule 341 Meeting, Defendants still did nothing regarding
the remaining receivables—which withered away to nothing.

152.  When asked six months later, during the July 15, 2015, second Rule 341 Meeting, what he
had personally done since the end of 2014 to try and recover the accounts receivable, Defendant
Smith admitted under oath: “I have personally done nothing.” Exhibit 5, at p. 8, 11. 6-10.

153. Despite notice and the urgings and the questioning from the U.S. Trustee and multiple
creditors’ counsel, Defendants failed to preserve, pursue, and collect on the remaining receivables.
154. Defendants’ intentional actions and inactions resulted in the utter waste of millions of
dollars of what Flamingo’s assets—and independently constitute gross negligence, willful

misconduct, and reckless/intentional disregard, and breaches of Defendants’ fiduciary duties.
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155. Defendants are directly responsible for and caused Flamingo’s loss of millions of dollars

in receivables.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION: DEFENDANTS’
INTENTIONAL FAILURE TO PROTECT FLAMINGO’S INTERESTS AND
DEFENDANTS’ PERSONAL ENRICHMENT THROUGH BREACHES OF THEIR
FIDUCIARY DUTIES

156. Barnes’ criminal case in the U.S. District Court for the District of Nevada arrived at the
restitution stage, where $1.3 million dollars — which belonged to Flamingo and was stolen by
Barnes — was subject to claims and would be apportioned into separate awards pursuant to court
order. See attached hereto as Exhibit 7 the March 28, 2017 Amended Judgment in a Criminal
Case in U.S. v. Robert W. Barnes, 2:16-cr-00090-APG-GWF, Document 41, at pp. 14-15 (the

“Restitution List”).

157. Defendants failed to advocate for and protect Flamingo’s interests at the restitution stage
of Barnes’ criminal case. Indeed, Flamingo appears nowhere on the Restitution List.

158. Despite having notice from the U.S. District Court for the District of Nevada of the
Restitution List, Defendants failed to make any claims on behalf of Flamingo, even though
Defendants knew Flamingo was the victim of Barnes’ criminality, knew Flamingo was insolvent
as a result, and knew that Flamingo’s creditors remained unpaid.

159. Defendants’ intentional actions and inactions here represent a failure to protect Flamingo’s
interests — but Defendants went even further, seeking to personally enrich themselves, their
families, and their investments by further breaching of their fiduciary duties to Flamingo.

160. Defendants made claims (or at least allowed claims to be made) on their behalf, while
taking no such steps on behalf of Flamingo. Accordingly, the Restitution List contains no claim

for or even a mention of Flamingo — only Defendants’ naked self-interest:
Defendant Bhatnagar/Bhatnagar Family Trust was awarded $81,187.89
Defendant Ng was awarded $31,787.89
Dr. William Smith was awarded $126,687.89
Dr. Sheldon Freedman was awarded $61,287.89
Dr. Daniel Burkhead/Burkhead Irrevocable Trust was awarded $39,587.89
Id. at 14-15.
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161. The Restitution List identifies substantial sums awarded to, among others, the defendants
named in this action — at a time when Defendants knew such sums rightfully belonged to Flamingo
and that Flamingo was a gutted, post-failed-bankruptcy shell incapable of satisfying its obligations
to its creditors.

162. Not only did Defendants ignore and fail their obligations to pursue, protect and collect on
Flamingo’s interests, Defendants intentionally usurped those interests in favor of their own
personal interests, by allowing the substitution of their own personal self-interest over Flamingo’s.
163. Among other causes of action, Defendants’ breaches of their duties of loyalty to Flamingo
are blatant and obvious here. Defendants’ actions here also (a) justify, for the effectuation of
justice, a constructive trust cause of action; (b) constitute unjust enrichment under Nevada law;
and (c) separately breach multiple provisions of NRS Chapter 86, especially with respect to the

dissolution of a Nevada LLC and the protections afforded to creditors.

FIRST CAUSE OF ACTION:
GROSSLY NEGLIGENT HIRING AGAINST ALL DEFENDANTS

164. Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 163 above, as if set
forth herein.

165. Defendants had a duty to Flamingo to: (a) conduct reasonable background check and due
diligence on Barnes prior to hiring Barnes; and (b) protect Flamingo from harm resulting from
Flamingo’s employment of Barnes.

166. Defendants hired Barnes without conducting a reasonable background check and due
diligence to ensure he was fit for the position of Flamingo’s office manager.

167. Defendants knew or should have known that Barnes had dangerous propensities and/or
would display, initiate and perpetuate criminality.

168. Defendants breached Defendants’ duties to Flamingo with respect to hiring, including the
duty to protect Flamingo from the harm resulting from Flamingo’s employment of Barnes.

169. Defendants’ breaches of Defendants’ duties to Flamingo in this regard resulted in

substantial damages to and against Flamingo, in an amount greater than $50,000.
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170.  Defendants watched Flamingo sink into an insolvent death spiral and did nothing.

SECOND CAUSE OF ACTION:
GROSSLY NEGLIGENT SUPERVISION AGAINST ALL DEFENDANTS

171. Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 170 above, as if set
forth herein.

172.  Defendants had a duty to Flamingo to supervise, train, and discipline Barnes during his
employment as Flamingo’s office manager, and to protect Flamingo from harm resulting from
Flamingo’s employment of Barnes.

173.  Defendants failed to supervise, train or discipline Barnes during his employment, and failed
to protect Flamingo from harm resulting from Flamingo’s employment of Barnes — thereby
breaching Defendants’ duties to Flamingo.

174.  Defendants’ breaches of Defendants’ duties to Flamingo in this regard resulted in

substantial damages to and against Flamingo, in an amount greater than $50,000.

THIRD CAUSE OF ACTION:
GROSSLY NEGLIGENT RETENTION AGAINST ALL DEFENDANTS

175.  Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 174 above, as if set
forth herein.

176. Defendants had a duty to protect Flamingo regarding Barnes’ continued employment as
Flamingo’s office manager, especially after Barnes’ embezzlement and theft was discovered.

177. Defendants failed to remove Barnes and, with gross negligence, willful misconduct, and
reckless/intentional disregard, retained Barnes as Flamingo’s office manager, allowing Barnes to
continue his embezzlement and theft — thereby breaching Defendants’ duties to Flamingo and
inflicting substantial harm upon Flamingo.

178. Defendants’ breaches of Defendants’ duties to Flamingo in this regard resulted in

substantial damages to and against Flamingo, in an amount greater than $50,000.

FOURTH CAUSE OF ACTION:
DEFENDANTS’ BREACHES OF DEFENDANTS’ FIDUCIARY DUTY OF CARE TO
FLAMINGO
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179.  Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 178 above, as if set
forth herein.
180. As managers, directors and/or officers of Flamingo, Defendants had a fiduciary duty of
care to Flamingo.
181. As detailed in this SAC and evidenced by numerous and ongoing examples, for several
years, Defendants completely neglected this duty, before the discovery of Barnes’ embezzlement
(when Defendants’ failures allowed Barnes’ theft to continue unabated), upon the discovery of
Barnes’ embezzlement (when Defendants’ failures exacerbated the harm inflicted upon Flamingo
by Barnes), and for multiple years following the discovery of Barnes’ embezzlement (when
Defendants’ failures resulted in lasting harm to Flamingo, which was ruined and went out of
business).
182. Defendants individually and collectively breached Defendants’ fiduciary duty of care to
Flamingo by, among other things, failing to:
a. oversee, supervise, monitor and discipline Flamingo’s office manager, who was
embezzling and stealing from Flamingo;
b. supervise, care for, monitor or even review Flamingo’s books, accounts, and finances
while Barnes was Flamingo’s office manager;
c. expeditiously remove Barnes from the position of Flamingo’s office manager upon the
discovery of Barnes’ embezzlement and theft;
d. audit, investigate and/or determine the extent of Barnes’ embezzlement and theft to
protect Flamingo’s interests;
e. pursue Barnes on behalf of Flamingo to recover Flamingo’s assets, funding and
interests from Barnes;
f. pursue third-parties, including banks holding Flamingo’s funds, to recover Flamingo’s
assets and funds;

g. pursue and collect on millions of dollars in receivables owed to Flamingo;
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h. take appropriate, reasonable and necessary steps to protect Flamingo’s interests vis-a-
vis Barnes and certain Defendants; and
i. protect and pursue, or even register, Flamingo’s interests in Barnes’ restitution action
— resulting in the rightful victim (Flamingo) receiving no award, and Defendants
receiving personal, ill-gotten awards.
183. Defendants’ breaches of the duty of care also included the failure to account for and
preserve Flamingo’s funds and assets.
184. Defendants’ individual and collective breaches of Defendants’ fiduciary duty of care to
Flamingo resulted in substantial damages to and against Flamingo, in an amount greater than

$50,000.

FOURTH CAUSE OF ACTION: DEFENDANTS’ BREACHES OF DEFENDANTS’
FIDUCIARY DUTY OF LOYALTY TO FLAMINGO

185.  Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 184 above, as if set
forth herein.

186. As managers, directors and/or officers of Flamingo, Defendants had a fiduciary duty of
loyalty to Flamingo.

187.  As detailed in this SAC and evidenced by numerous and ongoing examples, for several
years, Defendants completely neglected this duty, before, upon, and well after the discovery of
Barnes’ embezzlement.

188.  Defendants individually and collectively breached Defendants’ fiduciary duty of loyalty to
Flamingo by, among other things, failing to submit any claims on Flamingo’s behalf in Barnes’
criminal case’s restitution proceedings, and — instead — intentionally usurping Flamingo’s interests
in favor of their own, by allowing the improper substitution of Defendants’ own personal self-
interest over Flamingo’s, and receiving awards of funds rightfully belonged to Flamingo.

189. Defendants’ individual and collective breaches of Defendants’ fiduciary duty of loyalty to
Flamingo resulted in substantial damages to and against Flamingo, in an amount greater than

$50,000.
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FIFTH CAUSE OF ACTION: DEFENDANTS’ BREACHES OF THE OPERATING
AGREEMENT

190. Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 189 above, as if set
forth herein.
191. Defendants and Flamingo are parties to an existing, valid contract, the operating agreement.
192.  Defendants breached the terms of the operating agreement.
193. Defendants’ breaches of the operating agreement were unexcused.
194. All terms and conditions precedent to Defendants’ duty to perform were fulfilled by
Flamingo or were excused.
195.  As detailed in this SAC, Flamingo was severely and irrevocably damaged by Defendants’
breaches of the operating agreement, in an amount greater than $50,000.
SIXTH CAUSE OF ACTION: WASTE, AGAINST ALL DEFENDANTS

196. Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 195 above, as if
set forth herein.
197.  As detailed in this SAC, among other things Defendants failed to pursue, preserve, and
collect on millions of dollars in receivables owed to Flamingo, and failed to protect other assets
and property of Flamingo.
198. In so doing, Defendants committed acts and permitted acts constituting waste of
Flamingo’s property at a time when Defendants were rightfully in possession of Flamingo’s
interests and property.
199. Defendants’ acts caused permanent and lasting injury to the property and to Flamingo, to
the prejudice of Flamingo and Flamingo’s creditors, in an amount greater than $50,000.
200. Flamingo is entitled to treble damages under Nevada law, pursuant to NRS 40.150 and
Price v. Ward, 25 Nev. 203 (1899).

SEVENTH CAUSE OF ACTION: DEFENDANTS’ BREACHES OF NRS CHAPTER 86
201.  Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 200 above, as if

set forth herein.

SECOND AMENDED COMPLAINT
29 of 32




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

202. NRS Chapter 86 applies the formation, operation, and dissolution of Nevada limited
liability companies — and thus to Flamingo.

203. As detailed in this SAC, Defendants’ actions and inactions breached multiple provisions
of NRS Chapter 86, including without limitation: failure to maintain a registered agent (NRS
86.231), failure to hold in trust all the property and assets of a defaulting company (NRS 86.274),
failure to properly distribute profits and contributions, and making distributions improperly when
Flamingo was insolvent (NRS 86.343), and failure to properly dissolve Flamingo (NRS 86.521).
204. Defendants’ multiple breaches of NRS Chapter 86 caused substantial damages to Flamingo

and to Flamingo’s creditors, in an amount greater than $50,000.

EIGHTH CAUSE OF ACTION: IMPOSITION OF A CONSTRUCTIVE TRUST
AGAINST ALL DEFENDANTS

205. Plaintiff re-alleges each and every allegation set forth in Paragraphs 1 - 204 above, as if

set forth herein.

206. A confidential, fiduciary relationship exists and existed between Flamingo and Defendants.

207. As detailed in this SAC, Defendants’ actions and inactions damaged Flamingo (e.g.,

Defendants ignored Flamingo’s rightful claims to the restitution amounts in Barnes’ criminal

proceeding and made claims (or allowed claims to be made on Defendants’ behalf) leading to

direct personal awards of funds, to the detriment of Flamingo.

208. Retention of legal title by Defendants to such personal awards and other property of

Flamingo, against Flamingo’s interests, would be inequitable under the circumstances.

209. The imposition and existence of a trust — where Defendants must submit all such personal

awards and property belonging to Flamingo — is essential to the effectuation of justice.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff demands and prays for relief as follows:

a. For an award of compensatory damages in an amount far in excess of $50,000;
b. For pre- and post-judgment interest, as applicable;
c. For an award of costs and reasonable attorneys’ fees;
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d. For treble damages;
e. For the imposition of a constructive trust; and
f. For such other and further relief as the Court deems just and proper.

Dated this 10™ day of October 2017.

Respectfully Submitted,

By:__/s/ Todd E. Kennedy
Todd E. Kennedy (NSB# 6014)
BLACK & LOBELLO

Attorneys for Mark J. Gardberg, Esq., in his
capacity as Receiver for, and acting on behalf of,
Flamingo-Pecos Surgery Center LLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of BLACK & LOBELLO, and that on this
10™ day of October 2017, I caused to be served a true and correct copy of the foregoing: SECOND
AMENDED COMPLAINT in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-
referenced document was electronically filed on the date hereof and served through the Notice of
Electronic Filing automatically generated by the Court’s facilities to those parties listed on the
Court’s Master Service List.

For Mathew Ng:

Erica Smit (ecsmit@hollandhart.com)

Robert Cassity (bcassity@hollandhart.com)

Valerie Larsen (vllarsen@hollandhart.com)

Marie Twist (matwist@hollandhart.com)

Bryce Kunimoto (bkunimoto@hollandhart.com)

For Pankaj Bhatanagar:
Marie Twist (matwist@hollandhart.com)

Bryce Kunimoto (bkunimoto@hollandhart.com)

SECOND AMENDED COMPLAINT
31 0f 32




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

For Sheldon Freedman:

Shirlee Lopan (slopan@bckltd.com)
For Daniel Burkhead:

Dylan Houston (dhouston@gordonrees.com)

Andrea Montero (amontero@gordonrees.com)

Marie Ogella (mogella@gordonrees.com)

Robert Schumacher (rschumacher@gordonrees.com)
For Flamingo-Pecos Surgery Center LLC:

Todd Kennedy (tkennedy@blacklobello.law)

Laura Lybarger (llybarger@blacklobello.law)

Docketing Clerk (docketing@mullinerlaw.com)

Jill House (jhouse@mullinerlaw.com)

Tim Mulliner (tmulliner@mullinerlaw.com)

Vincent Badalamenti (vbadalamenti@mullinerlaw.com)
Other Service Contacts not associated with a party on the case:

Chris Mathews (cxm@ilawlv.com)

Heather Caliguire (hmc@ilawlv.com)

Igbal Law PLLC (info@ilawlv.com)

Julia Diaz (jmd@ilawlv.com)

Marah Hinskey (mjh@ilawlv.com)

Mohamed Igbal Jr. (mai@ilawlv.com)

By:__/s/ Todd E. Kennedy
An employee of BLACK & LOBELLO
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UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF NEVADA

In re:

CHARLES H. TADLOCK and MARY E.
TADLOCK,

Case No.
15-13135- ABL

Debt or s-i n- Possessi on.

N N N N N N N’

2004 EXAM NATI ON OF CHARLES TADLOCK, M D.

Taken at the O fices of Igbal Law PLLC
714 South Fourth Street
Las Vegas, Nevada

On Tuesday, January 19, 2016
At 1:01 p.m

EXHIBIT

T

Reported by: Jane V. Efaw, CCR #601, RPR
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Appear ances:
For Creditor Patriot-Readi ng Associates LLC.

MOHAVED A. | QBAL, JR, ESQ
| gbal Law PLLC

714 South Fourth Street

Las Vegas, Nevada 89101
(702) 750-2950

For Debt ors-in-possession:

THOVAS E. CROVNE, ESQ

Thomas E. Crowe Professional Law Corporation

2830 Sout h Jones Boul evard
Suite 3
Las Vegas, Nevada 89146
(702) 794-0373

Al so Present:

ABRAHAM WANG

* * * % * * * *

Depo International, LLC
(702) 386-9322 or (800) 982-3299 | info@depointer national.com

Page 2



CharlesH. Tadlock, M.D. - 1/19/2016
Inre CharlesH. Tadlock and Mary E. Tadlock

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I NDEX

W TNESS
CHARLES TADLOCK, M D.

Exam nation by M. |gbal

EXHI BI TS
NUMBER DESCRI PTI ON

Exhibit 1 Schedule C - Property d ained
as Exenpt

Exhibit 2 First Anended Di scl osure
St at emrent

PAGE

PAGE
41

77
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Ther eupon - -
CHARLES TADLOCK, M D.
was called as a wtness by the Creditor, and having

been first duly sworn, testified as foll ows:

MR. CROWNE: CGood afternoon. This is the
2004 Exam of Debtor Charles H Tadl ock in Case
15-13135-ABL. It's being conducted pursuant to an
Ex Parte Mdtion, Docket Nunmber 230, and an Order from
the court, Docket Nunmber 231. M nane is Mhaned

| gbal .

EXAM NATI ON
BY MR | QBAL:
Q Good afternoon, Dr. Tadlock. | represent
Creditor Patriot-Reading Associates, LLC. And |I'd

| i ke to pause here and get an appearance from your

counsel .
MR. CRONE: Tom Crowe appearing for
Dr. Tadl ock.
BY MR | QBAL:
Q Dr. Tadl ock, so the court reporter can have
a clean record, | wll try not to talk too fast or

cut you off when you're answering, and | request the

sanme courtesy when |I'm asking you questions. Does

Depo International, LLC
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that seemfair?

A Certainly.

Q As you just verbalized, we also need verbal
responses at all tines because gestures or nods
cannot be captured outside of a video exam nati on.

As | told you before we got on the record,
and I'Il tell you now, we can take a break at any
time you' d like. Just please |let ne know and as | ong
as there isn't a question pending. |If there is a
question pending, | request that you answer the
guestion, and then we can go off the record. Does
that seemfair?

A Certainly.

Q Is there anything preventing you today from
giving truthful testinony in this exam nation?

A No. | have to nention the fact that |I'mon
mul tiple drugs, including Valium a couple of
narcotics, and several other drugs. So ny nenory nay
not be the best.

Q We'll just ask for what you can renenber.

No one's a conputer. |'mnot |ooking for any
specific dates or anything like that. And if we're
| ooking for an approximation, I'll ask you for an
appr oxi mati on.

Now, these nedications that you nentioned,

Depo International, LLC
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you're taking themon a daily basis?

A Yes.

Q So this is not out of the ordinary for you
to take those every day?

A No. |'ve bunped up recently because of the
pain getting worse, but other than that, no.

Q Can you pl ease spell your last nane for the
record, sir?

A T, as in Tom a-d-|-o0-c-Kk.

Q Have you been deposed before, Dr. Tadl ock?

A Yes, nultiple tines.

Q Coul d you give ne a rough estimte of how
many tinmes you' ve been deposed?

A Dozens.

Q How many of those dozens of tines when

you' ve been deposed have you been a party to the

action?
A Rel atively few.
Q If you can recall, can you tell us which

cases that you've been deposed in that you had been a
party?

A Primarily when | was rear-ended in an
aut onobi | e acci dent .

Q And when was that, sir?

A That was in 2008. Novenber, roughly, 25th.
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Q And t hat was when the accident occurred?

A That's when the accident occurred, in which
| was injured.

Q And then you filed a personal injury

conpl ai nt?

A Yes.

Q And what is the status of that action now?
A As |'maware, it's conpletely finished.

Q And you received a settlenent?

A | received a settlenent, correct.

Q And do you recall the anmount of that
settlenent?

A They tendered both policies. | don't
remenber the exact sum After you get done with
attorney's fees and specialists' fees and everything
el se. They got ne.

Q And it will be in the schedul es?

A In the schedules. And you've al ready gone
over those and are aware of the nunber.

MR I QBAL: | just want to put on the record
t hat Abraham Wang, who is the manager for
Patri ot - Readi ng, LLC, the creditor, has just wal ked
into the roomand wll just be observing.
BY MR | QBAL:

Q Now, aside from your personal injury

Depo International, LLC
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litigation, have you been a naned plaintiff or
def endant in any other actions?
A Not for many years.
Q When was the |ast tine?
A | sued a surgery center for inproperly
buying nme out, | think was the | ast one.
Q And when was that approxi mately?
2004 maybe or '05. Sonewhere in there.
And what was the result of that litigation?

| won.

o > O »F

Can you recall roughly how nuch in damages
or what kind of award you won?

A Yes. But I'mnot allowed under court order
to reveal it.

Q And then the other dozens of tines that
you' ve been deposed but not a party to the action,

were you an expert witness in those?

A Usually it was on ny own patients. | don't
generally do expert witnessing. | don't |ike doing
it. | had done it a couple of tines but not very

often and not for years.

Q And we tal ked about the dozens of
depositions. How many tines have you testified in
court?

A Only a coupl e.
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Q And those were related to?
A A lawsuit against one of ny PA's. As a
treating physician twice on the sane patient. |

think that's it.

Q In a nedical negligence context?
A What was it about? You got nme. | don't
remenber. It's been too nmany years.

Q Did you do anything to prepare for the exam
t oday?

A No, except for |ooking at the sheets that
you sent over to ny attorney. | read those fairly
qui ckly an hour or two ago.

Q You notioned over. Just for the record, |
believe it's our objection to the disclosure
st at enent ?

MR CRONE: It's actually your opposition
and ny reply.

MR | QBAL: Ckay.

THE WTNESS: | don't think | read the
reply. Just opposition.
BY MR | QBAL:

Q Now, just to get sone foundational facts out
of the way. Wen were you born, sir?

A 2/ 27/ 1958.

Q And where did you grow up?

Depo International, LLC
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A Quatemala until | was about 6 on and off. |
was actually born in San Franci sco and went back to
Quatemal a and back to the United States,

San Francisco, and then Mddesto, and then Tucson,
Arizona, and then back to California for nedical
school at Stanford for about nine years, including ny
resi dency and everything el se.

Q And when did you finish your residency at
St anf ord?

A Ch, it was 1989. And | noved up to
Mendocino, California. | was recruited by a hospital
in 1989, '90. It was losing its Medicare
accredi tation.

Q And you worked at that hospital as an
enpl oyee?

A No. | worked fee for service on top of
which | was paid a stipend as a chief of |ICU,
anest hesia, and then eventually pain nmanagenent.

Q And did you have a separate practice,
separate fromworking at the hospital?

A For pain managenent, yes. Everything el se
was at the hospital.

Q And so you started your own practice pretty
much out of residency, but you were al so working at

t he hospital ?
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A Correct.

Q When did you start -- when did you nove to
Las Vegas?

A | believe it was 1997.

Q And did you join up with an existing
hospital? D d you start your own practice? Wuat did
you do?

A No. A group called ACI was the | argest
anesthesia group in Nevada. They had been trying to
get nme to nove off of ny 8 acres on the ocean in
Mendoci no for many years. And when ny daughter was
erroneously told and we were told that she had
| earning disabilities, | finally decided that | had
to get in a bigger city. So | took themup on their
offer to come out here and work with them i nstead.

Q So you started working with ACl in 1997.
And how | ong was that engagenent?

A Oh, it ended around 2000 or 2001, 2002.
Somewhere in there. Wen they realized that they
couldn't really bill correctly for pain nmanagenent.
| think they said sonething to ne about not having
correctly billed a pain punp in the three years |'ve
been doing them It was a pleasant parting. They
went their way. | went ny way.

Plus, | had been hospitalized with atri al
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fibrillation trying to do full-tinme practice plus
pai n managenent on top of it.

Q And so you said it was an am cabl e
di ssolution. And what did you do after ACI in 2001
or 20027

A Sonewhere in there | started ny own
practice, or actually continued it because | was
already doing it with ACI, in pain nmanagenent.

Q When you say your practice, you're referring
to Charles H Tadl ock, Ltd?

A MD., Ltd, yeah.

Q And just for convenience sake, is it okay if
we just refer to that as the "ltd"?

A That's fine with ne.

Q Has that been your main practice since 1987
when you started it after AC?

A No, because prior to that | was a nenber of
ACl. So they have their own everything. They're a
maj or group. So they did their own billing,
managenent, the whol e nine yards.

Q So the Itd cane after that?

A Came after that.

Q So 2001, 20027

A Sonewhere in there, yeah. It mght have

been 2003. It was a long tine ago.
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Q And the Itd, did you hire your wife right
away, or when did she start working?

A Oh, ny wife has been working with ne since
back in Mendoci no hel ping nme in pain managenent. So
all the way back.

Q So since that tinme, every business that
you' ve been invol ved, every pain managenent busi ness,
she's been an enpl oyee of the busi ness?

A Yeah. Actually, we can go back all the way
to Stanford. She was an enpl oyee of Stanford when |
was doing OB/ GYN. And she was chief on nights in
nursing obstetrics.

Q So we have the |Itd that started after AC .
Was this your sole nedical practice after ACI, or did

you join up with other groups?

A No. | believe that's the sol e nedical
practice.
Q So 100 percent of your revenue, net revenue,

cane fromthe Itd after ACI?

A Negative. | had incone fromsurgery centers
as wel | .

Q What surgery centers did you work with after
ACl ?

A | believe that's already on the record.

|'ve given the |ocations and everything. And |I'm not
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going to be able to do it fromthe top of ny head.
There were several in Arizona. There's one in
Arizona. One in St. George, Uah. | had one in
Utah, one in Arizona, and two or three, depending

how you | ook at it, in Las Vegas.

Q kay. That's hel pful. The one in Arizona,

was that in Kingman?

A. Yes.

Q And when roughly -- and, again, you're not a

conputer. |'mnot expecting precise answers here.
Roughly what tine did you start working with the
surgery center in Kingman, Arizona?

A Early 2000's.

Q So kind of right after ACI, give or take
few years?

A Ri ght after AC.

Q When did you stop working with the surgery

center in Kingman?

A | had sone problens with ny retina. | had
m ssed a neeting. | can't recall if it was before or
after ny accident. [|I'mgoing to say in 2010 maybe.

But that could be off a couple years.

Q Not a problem And the surgery center in

St. CGeorge, Utah?

A | was only there a year. And what year i

on

a

t
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was | have no cl ue.

Q Did you find yourself at one point
practicing in Las Vegas, practicing in Arizona, and
al so practicing in Uah?

A Yes.

Q And woul d you say the majority of revenue
came fromyour Itd in Las Vegas, or was it kind of
evenly split anong the different practices in the
di fferent states?

A Well, it depended on the nonth and the year.
| know there was one point we cane within two weeks
of closing the Las Vegas practice due to | ack of
mal practi ce coverage. That really depended on the
year. Sone years one place was better. Some years
the other place was better. Medicine's been in the
thralls of gigantic changes.

Q So you nentioned -- we tal ked about Ki ngman.
We tal ked about St. George. You said you were only
at the St. George, U ah |ocation for about a year.

Do you know if that was roughly around 2010 or before
your accident?

A | think it was before ny accident.

Honestly, all those things have al ready been given to
you. The dates and things are all available to you

exactly.
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Q Actual ly, the petition only goes back a
certain nunber of years. And so, unfortunately, this
I nformation fromthe 2000's is not on the petition.

Now, with respect to the surgery centers
here, you worked with Fl am ngo Pecos?

A Yes.

Q What's the connection? Epi phany, Fl am ngo
Pecos. Was Fl ami ngo Pecos a subsidiary of Epi phany?

A No. Epi phany was the managenent portion of
Fl am ngo Pecos. It was the origination of Flam ngo
Pecos. And it had taken over for another conpany,
Regent, fromthe surgery centers that we had across
the street and then noved it to Plaza Surgery Center.
And we took over Plaza and noved everything into
Pl aza. W debated keeping both sides on the street,
but it's crazy to have surgery centers across the
street fromeach other. So we closed the one down.

Q And then Plaza turned into --

A Then Pl aza was on one side of the town. All
the doctors were wanting to go to the other side of
the town, so we started considering doing one on the
out si de of town.

Q kay. And that's when you put together
Fl am ngo Pecos?

A No. Actually, it was primarily Barnes that
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put together Flam ngo Pecos. | primarily did the
Pl aza surgery center. Flam ngo Pecos was really
Bar nes' baby.

Q And | want to tal k about Fl am ngo Pecos, and
you just nentioned Robert Barnes. So whose proposal
or whose idea was it to create Fl am ngo Pecos?

Bar nes?

A Bar nes.

Q Did he approach you?

A Yes, and nultiple other nenbers.

Q These ot her nenbers, |'m assum ng, other
surgeons, they worked with you at Regent and Pl aza?

A Some did, sone didn't.

Q And a few m nutes ago you were tal king about
Regent and then Pl aza noving across the street and
havi ng both across from each ot her and not being
pl ausi bl e and shutting down. You kept nentioning
"we." | want to clarify. Wen you say "we" wth
respect to Regent and Plaza, who are you talking
about, "we"?

A Vell, Regent -- | don't know what their
entire nane is -- but Regent is a surgical center
managenent conpany whom we bought out.

Q By "we" you nean the |[td?

A Not, not the Itd. The surgical center
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bought out that managenent; put in, it would be
Surgi cal Sol utions, of which nost of the nenbers at
that time becane partners to one extent or another.

Q And when Regent bought out --

A Yeah, we bought Regent out.

Q Ckay. Epiphany Surgical Centers, initially
how many surgeons were there?

A | have no idea.

Q And just a guess. Less than ten, nore than
ten?

A More than ten, |less than 30. Sonething |like
that. In the neantine, we had started, under Regent,
anot her surgery center at Goldring. 2020 Gol dring.

Q So when you' re tal ki ng nanagenent, surgery
center nmanagenent, say in the form of Regent, were
you deriving revenue fromthe surgical practice and
al so the managenent practice?

A No, not under Regent.

Q Were you deriving revenue fromthe surgical
practice and the nmanagenent practice under Epi phany?

A Yes. Under Regent and Epi phany | was chi ef
of anesthesia and nade sure that they got their JCAHO
accreditation or whichever accreditation they were
doing at the tine.

|'ve been doing that for years, too.
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Actually, 1've been chief sonmewhere pretty nmuch ny
entire career until about the |ast year when ny
heal th has deteriorated too nuch.

Q So Robert Barnes suggested form ng Epi phany
going to the west side?

A Correct. He was originally hired by Regent
for running.

Q And |'Il get to Barnes specifically. Right
now | want to talk about Flam ngo Pecos. But we'll
have a nunber of questions on Barnes.

So Barnes approached you and a few of the
ot her surgeons about joining and creating Epi phany.
Who ultimately said yes to hinf? Mre than ten
surgeons, as you had sai d?

A Pretty nmuch -- | cannot recall the exact
nunber of people that voted for him but it was a
maj ority.

Q And were there any mnutes or nmenos from
t hose di scussions that took place between Barnes and
you and several other surgeons? D d you guys have
formal neetings?

A Yeah. W had formal neetings, neetings
occasional ly; however, the secretary for those
neeti ngs was Bar nes.

Q kay. So he prepared those m nutes?
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A Correct.

Q Do you have any idea where those docunents
are now?

A No.

Q How many tinmes did you neet before the vote

was taken and everyone said yes to Barnes?

A | don't know that everyone said yes to
Barnes. There may have been sone people that voted
against it. | don't recall the exact nunber. There
was relatively few against.

Q WAs it a long process, or was it, you know,
one neeting and all the surgeons said yes?

A It was a period of years.

Q Where Barnes was recruiting you and a nunber
of surgeons to start Epi phany?

A Actually, | had the original idea doing of
Epi phany in Kingman. Barnes decided to bring
Epi phany in here, to Las Vegas, and to start the
surgery center over at Flam ngo Pecos. In the
meantime, we had al so done one -- it had to be voted
on by the existing nenbership at 2020 Gol dri ng.

Q And Barnes was involved in that as well?

A Not very nuch. Sonewhat. | believe they
hired another adm nistrator for that one.

Q How did you neet Robert Barnes?
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A He was brought in by Regent.

Q By Regent. Who specifically at Regent knew
hi nf?

A | don't know.

Q Did you interview Robert Barnes when you
j oi ned Regent ?

A No, | interviewed Regent before we took
Regent .

Q And before you took Regent, did you
I ntervi ew Barnes?

A No. | don't believe that he was -- that he
had been hired by Regent. There were several
admnistrators prior to Barnes.

Q So how was he hired?

A He was a Regent hire.

Q Who nade the decisions at Regent regarding
HR and hiring?

A | don't really know.

Q Was there a CEO of Regent?

A Yes.

Q Do you recall who that was?

A |"mhorrible at nanes. It's Tom sonet hi ng
or another. If you look on the website, | think it
pretty nuch stayed.

Q Regent still exists?
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A Still exists, and it's still wth the sane
general folks.

Q So the CEOis Tom and you don't know the
| ast nane?

A Tom sonebody or another. | can't renenber
Tom s | ast nane.

Q Wuld it, to the best of your recollection,
have been this Tom CEO fi gure who hired Barnes?

A | don't know. | wasn't present at that
neeting, so...

Q So when you purchased Regent -- | just want
to clarify. Barnes was or was not there at the tine
you purchased Regent?

A He was there at the tine we purchased
Regent .

Q Ckay. And then he worked with Regent, and
you had purchased Regent. Did you at sone point
start talking to Barnes about Epi phany?

A Yes. The entire group did. Wether he was
going to cone along with us or just go with Regent.
Regent wanted to keep him

Q And you just stated that Regent wanted to
keep him

A As far as |I'm aware, yeah.

Q When you started Epi phany, did you fornmally
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offer hima job with Epiphany to pull himfrom
Regent ?
A | formally offered himto be able to buy in

shares in Epi phany as an incentive to get Epiphany

goi ng.
Q Do you recall the arrangenent?
A No. Not the exact arrangenent.

Q And when was the offer roughly made for him
to buy in shares in Epi phany? Ws it during
Epi phany's formation in 2009 or 20107

A The first thing I did was cut the Ki ngman
contract, and then after that, we bought out Regent.
Whi ch wasn't actually primarily ny idea. It was the
ot her fol ks who were tired of it.

And then at that juncture, we decided to go
ahead and use the al ready existing managenent conpany
to go ahead and do it. And M. Barnes expressed
I nterest in staying and becom ng the operating
of ficer for the conpany.

Q For Epi phany?

A Correct.

Q Were there any other candidates, or it was
just M. Barnes for this position?

A No. | did not have a |ot of selection or

say in who we could get or who we couldn't get at
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that juncture. It was basically up to the group of
surgeons who were doi ng cases to nake the sel ection.

Q So you did not have a say in Robert Barnes
bei ng hired at Epi phany?

A No nore than any of the other fol ks did.

Q Who woul d you say had the primary say in
hiring Robert Barnes?

A It had to be a majority deci sion.

Q Did you vote against hiring hinf

A No.

Q And what was Barnes' official position with
Epi phany?

A Vell, with Epi phany, he was essentially the
operating officer. He did day-to-day tasks. | was
basically -- nmy major position with Epi phany was to
try to recruit the surgeons and try to get themto
actually do cases.

Q | understand that you were recruiting
surgeons, but what was your official title with
Epi phany?

A CEQ.

Q CEOQO, okay. You were CEO but ultimately the
decision to hire Barnes was a group deci sion?

A Yeah. He was the adm nistrator of the

surgery centers. |In order to becone adm ni strator of
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the surgery centers, you have to have the vote of
exi sting surgeons.

Q As the operating officer, who did he repo
to?

A He reported to the entire group.

Q The group, you nean all 10 to 20 to 30
surgeons?

A He reported, actually, to nore than that
because they woul d be the Ki ngnan surgeons and the
Las Vegas surgeons and to ne. And eventually the
Pl aza surgeons.

Q How often was hi s performance eval uat ed?

A In the beginning | was neeting with him
weekly, and in the |last couple of years he started
not show ng up.

Q So in the beginning you were neeting wth
hi m weekly. What were your weekly neetings
consi sting of?

A | was going over how well the different
surgery centers are doing.

Q And you'd | ook at account | edgers and
i nformation, or would he just sinply verbally tell
you?

A. Bot h.

Q These weekly neetings and the records that

t he

rt
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he presented you with, both in discussion and report
form do you have any idea where those reports are
now?

A No, and | think at this point I've got to
mention the fact that the FBI has told ne to keep ny
mouth shut on all the rest of it, so that | really
feel limted in discussing any further anything to do
W th Robert Barnes.

Q When did the FBI tell you to keep your nouth
shut ?

A Oh, gosh. It's been two years now. They
said | needed to not discuss it with anyone because
it's an ongoi ng investigation.

Q Ckay.

A Wth regard to that and the banks.

Q Right. Barnes, in terns of his HR record,
he didn't have any formal eval uations?

A No, he was evaluated. Actually, even the
| ast year he was evaluated. Wll, he had to do
formal reports to the boards of each of the surgery
centers, and he had to do neetings with ne, and he
had to do -- go over all of the incone with the
accountants, which -- because of the fact that | was
the |l argest surgeon with the nost years with nost of

the surgery centers, no one felt confortable with ne
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al so using ny accountant. That nmay have proved to be
an error, but | used a different accountant.

Q Now, the formal reports you just talked
about, do you still have access to those?

A No. They were in the office.

Q Did you read the reports?

A Certainly.

Q Anything stick out to you as inappropriate
or fishy or didn't add up mathematically?

A | contacted the FBI, that did.

Q Let's get back to that. Let's finish that
t hought. When did you contact the FBI?

A Two or three years ago. | had five spine
surgeries, and M. Barnes was never forthcomng wth
regard to infornmation that he had previously been
forthcom ng with, and then he di sappear ed.

Q So this period of not being forthcom ng, how

long did that last?

A Wor seni ng probably over 18 nonths or two
years.
Q When he wasn't forthcom ng for nonths and

nont hs and nonths, and then nore than a year and up
to two years, did you do anything?
A Sure. | brought it to the board's

attention, and | was getting conplaints from ot her
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board nenbers.

Q What did the board do?

A Wien | told Barnes that he needed to come in
and discuss it, | would then get screaned at by the
board nenbers that | was chasing himoff. Even the
board nenbers who had sent ne texts saying that they
weren't happy with the fact that he was gone too | ong
and not answering questions woul d suddenly deci de
that | was being too nean to Barnes.

Q During this 18 nonths when he was not being
forthcom ng and he wasn't showing up to neetings, you
were raising his performance with other board
nmenbers, and they were shouting at you to | eave him
al one?

A Correct.

Q For 18 nont hs?

A Longer.

Q QG her than raise his recent behavior wth
the board, did you do anything el se?

A No. | was busy having six -- | don't know
if it was five or six -- well, five mgjor spinal
surgeries, so it wasn't ny nmajor focus at the tine.

It was whether | was going to be able to wal k or not.
So | pretty much turfed it to Dr. Smth, who was the

board chi ef and a nenber of Epi phany.
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Q Did you formally hand over the obligation of
overseeing Barnes to Dr. Smth, or was it informal?

A It was informal. Dr. Smth had the second
nost shares, and had been the chief of the board.

Q When you were receiving the formal reports
from Barnes and they were okay, and then they were
not okay, what did you notice about themthat was not
okay?

A You have to realize that frequently Bank of
Anerica were present at those neetings or
subsequently, Wells Fargo, and subsequently, | think,
Ctibank. And | was being told by all of themthat
we were doing extrenely well.

Then | was out for surgery, had ny | ast
surgery done and cane back out of it. And suddenly I
was being told that the surgery center had to be
cl osed, neaning the west side one, which is the one
he's involved in, and we need to retract back just to
t he east side one. And that made no sense to ne.

Q That was a whole lot. So | want to try and

split that up a little bit.

So you tal ked about your | ast surgery.
Bef ore your |ast surgery, all the reports and
everything you were review ng were okay? O before

your series of five or six surgeries -- when did this
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happen?

A At the tine | |ooked at themthey | ooked
okay. Subsequently, when | got actual reports
directly fromthe bank as opposed to going through
Barnes, they weren't the sane. And |I'mshutting up
now because | don't want the FBI com ng after ne.

Q | appreciate that, sir. But sone of the
I nformati on on Barnes and Bank of Anerica is in your
schedul es, and that's why |'m asking that question.

A | understand that, and you know, if you want
to get the FBI in here and ask them then you can ask
themif they have all that information, and nuch
better than | have it because a |ot of the stuff |
| ooked at, as far as I'mable to tell, was false.

Q I"'mjust trying to get a year range because
we're squeezing a lot of years into these statenents,
and | just want to clarify.

That really terrible year when you had the
five or six surgeries, when was that, sir?

A | didn't have five or six in one year. |
had one in 2008. | had one in about 2010. And then
| had back surgery in there sonewhere. And then I
started getting cauda equi na syndrone and | osi ng ny
feeling in ny legs, and couldn't lift ny left leg, so

they did energency surgery. Then they had to go back
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three nonths | ater and do anot her energency surgery
on the sanme spot.

Q So that was 20127

A 2013, probably, | think. It's really kind
of junbl ed because there was a | ot going on. But I
think it was 2013.

Q Thank you for that tineline. So prior to
2012, 2013, you were |ooking at reports from Barnes,
and they seened okay, correct?

A Correct.

Q And then after your |ast surgery in 2013,
you canme out, and that's when people told you, W're
going to have to shut down our west side office?

A Well, actually, there were people yelling at
nme that | was absconding with funds or doing
sonet hing bad. And three doctors were assigned by
the board to review ne and the actions of the board,
and they reviewed ne and said there was nothing wong
with nme. Then | got in an argunent with them about
closing the west side and refused to have anything to
do wth it, and Barnes di sappear ed.

Q Ckay. That's quite a lot. So who accused
you of absconding with funds?

A It wasn't quite that gross. |'m sunmari zi ng

it. But you'll have to take a | ook at the board
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mnutes. | don't recall exactly who it was, but

three doctors wished to take a ook at it, and they

found nothing wong with either Barnes, the notes
anything else. Then | had ny surgery, and | cane
back.

Q So this was before your last surgery in
20137

A Yeah, | think so.

Q Who raised the prelimnary alarmthat
sonething's not right which led to you bei ng accus

A Bar nes.

Q Barnes raised the alarmthat the accounts

were not right?

A Barnes raised the alarmthat | was sonehow

getting nore than ny fair share. Sonething |ike

t hat .

Q Oh, okay. Ckay.

A | didn't know it at the tine.

Q kay.

A "' m having the surgery. Realize, |'mnot
able to walk, literally.

Q Right, right. And this is in 2012 or 20137

A Sonewher e around t here.
Q So until this point in tinme, the fornal

reports that you' d been readi ng seem okay?

or

ed?
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A I ncl udi ng when | had Bank of Anerica there
with nme | ooking at them

Q Correct, right. So until that tinme --

A And then Wells Fargo.

Q Right. So from 2010, when Epi phany gets off
the ground, till 2012, 2013, you have for nal
neetings. You're |ooking at formal reports from
Barnes. They | ook okay. Sonme of those neetings
I ncl ude Bank of Anmerica and Wells Fargo and ot her
bank officers, and they're approving of the reports
that you' re | ooking at, correct?

A Correct.

Q Then you have this series of terrible
surgeries. And focusing on 2012-2013, when you were
gone, Robert Barnes essentially accused you of taking
noney, and you didn't know it at the tine?

A Correct.

Q Any reason why he would just pick you out of
all of the surgeons to accuse of taking noney?

MR. CRONE: (bjection. It calls for
specul ation on his part.
BY MR | QBAL:
Q Vel |, anything you can think of.
A | was half the inconme of the surgery

centers. | was the original -- it was ny idea to
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start the first one. Gkay? WMny surgeons had | ooked
at it and said, No, it's not worth doing it when it
was at the mdtermhospital. So | started the thing.

| was maki ng everybody tons of noney. People started

to get jealous. | think Barnes was deflecting

interest in himat that point, and I wasn't around to

def end nysel f.

Q How | ong were you gone? How many corporate

board neetings did you m ss?

A Well, for one summer, pretty nuch all of
them | nean, | had open back surgery with a two
centineter disk. | don't know if you're aware what

that neans. That neans bigger than nost people's

canals. So | should be paraplegic, but | have a, as
they put it, a congential capacious canal. | have a
huge di sk that the radi ol ogi st read as bei ng
post-traunma, which is why they gave up on the
| awsui t .

And then | couldn't lift ny leg. | couldn't
lift my foot. | still have no reflexes on the left
side. | fall down easily. So | was busy doing that.

After | had the one surgery, | got at little

bit better for about a nonth, and then | started
getting worse. | took another one, and | started

crying in the surgery center fromthe one over on
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that side, because it | ooked just as bad as it did
bef or e.

So then they took ne back. Meanwhil e,
they've taken a rib out, put two pedicle screws, and
then a X-Lift, which subsequently sonebody died
havi ng the sane surgery. Then they brought ne back
within three nonths, and one in the sane spot, and
then put two pedicle screws on the other side.

At that juncture | was warned that | wasn't
going to be working for very nuch longer. Wich |
had been warned in 2008 already. | already net the
definition for a hundred percent disability just on
ny neck surgeries. And with the back, forget it. It
was over.

Q So during this terrible tinme in 2012, 2013
when you're just out of it and getting nultiple
surgeries, were you practicing at that tine?

A | tried to go back to work within a couple
of weeks, but ny nunbers were clearly nmuch | ower than
t hey had been before.

Q And at that tinme Barnes was accusi ng you of
havi ng taken noney, but no one directly confronted
you?

A Exactly what he was accusing ne of, |'m not

sure. And |I'mnot sure you can get that out of the
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ot her folks, either, because it was very nebul ous.

But it was like, Charles is the bad guy and
taki ng over the place and won't let nme run things the
way | want, and bl ah blah blah, when | wasn't doing
squat .

Q And you weren't even aware of it because you
wer e out having surgery?

A No. The first hint | had of it was when
M. Smith sent ne a text saying that he thought
Barnes seened to be taking a lot of tine off. And |
texted Barnes, you know, W need to go over your tine
of f and what your contract says it should be.

| then got a call directly fromSmth on the
phone sayi ng, Wiy are you yelling at Barnes and
causing himto be ready to leave. |'mgoing, Wit a
second. You just sent ne a text conplaining about
him And then | started getting that froma whol e

| ot of people.

Q That was after your |ast surgery in 2013?
A No. That was before it. That's in between
them | had a rash of themthere in one year. Like

three within a period of a little over a year.
Q kay. So he's taking tinme off, and when you
confronted him Dr. Smth called you back. During

this time, did anyone fromthe board formally audit
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you? | guess I'mreferring to the three doctors.

A Yes, the three doctors.

Q Was this at that tinme or after that tine
when they audited you?

A No, it was about the sanme tine. It mght
have been a nonth or two later. One was an ENT
surgeon. One was a new guy. |'d have to see the
names in order to be able to figure out who it was.

Q That's fine.

A Honestly.

Q It's no problem

Wth his tinme off, then, and things he was
doing, was his salary ever reduced?

A No.

Q Was he ever given a | ow performance
evaluation or any denerits or anything |ike that?

A Let nme back up on that |[ast one. He nade
1 percent of whatever we did in distributions. That
was, | think it was 1 percent. It m ght have been
1-1/2 or sonmething. It's depending on the surgery
center. And he did get that, if we didn't get
di stributions, which we were not. So yeah, his
i ncome was tied to the performance.

Q Now i n 2010, 2011, 2012, the reports seem

fine, but when you checked |ater and you | ooked at
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the bank's reports, they were different than Barnes’
reports. Correct?

A Yeah. | really don't want to have the FBI
throwny ass in jail. The FBI has | ooked at it and
has told ne that clearly there was sone col | usion
wth regard to the bank, a banker, one or nore, and
Barnes that then transferred to anot her bank, which
Barnes then transferred to. And that's the nost |I'm
going to say.

Q Let's tal k about you and your integrity
bei ng questioned. Wre you hurt when -- you know,
you're working really hard. You're the one who's
made all these people noney, and they're comng to
audit you. Did that bother you? | nean, it's a
rhetorical question.

A O course. Sure, it's a question. O
course it bothered ne, but I'mused to it.

Q What do you nean, you're used to it?

A Doctors get jeal ous when ot her doctors --
they think the other doctors are nmaki ng nore noney
than they are or are doing better. You know, 1've
had simlar things happen before, so it didn't --
| i ke automatically a |ight canme on and go, Ch, it was
Bar nes.

Q So the other surgeons there, the immedi ate
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I nclination was to | ook towards you and bl anme you?

A Yeah, |'d say that's probably correct
because as | said, | was 50 percent of the incone for
nost of the surgery centers | went to. So when m ne
dr opped off, everybody got mad at ne despite the fact
that | had really good reason for ny nunbers
dr oppi ng.

Q Right, right. That seens a bit heartless
when a guy has open back surgery to be upset about --

A The surgeons who perforned the surgery were
getting mad at ne.

Q Before this 2012-2013 peri od when you had
the surgeries and you had these accusations thrown at
you, how woul d you characterize the cooperati on anong
t he Epi phany surgeons during that difficult tinme in
2012, 20137

A | would say they reluctantly cane al ong.
Primarily because | was nmaki ng them so nuch noney
that they just go, Holy shit, he's nmaking us so nuch
noney, we're going to have to go with him

Q The board neetings, were they am cable, or
were there argunents, disagreenents?

A When there are big checks, they were
am cable. But when there were no checks, they

weren't am cabl e.
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Q Until this time in 2012, 2013 when you're
really laid up with the major surgery, were you
attendi ng board neetings regularly during that tinme?

A You're making it seemas if 2012-2013 that |
was incredibly worrse off than | had been before. You
have to realize that in 2008, | actually fired your
next door nei ghbors because they weren't taking ne
seriously when | said, Hey, ny neck is bad. I'm
going to have to quit working because of this. And
t hey were pooh-poohi ng goi ng, Ch, sonebody thinks
he's going to nmake noney from being rear ended
because of an accident.

I"'mlike, No, | have a spike going in ny
neck. It hurts like hell, and |I'm not going to be
able to work like this very nmuch longer. Then it got
worse. And | was about to have the second neck
surgery, when the leg went. So | had to have them do
the leg; of course it took precedence.

So now I'mtwo years, three years down the
line, and we get to the second neck surgery a couple
years late, and that didn't go so well.

MR | QBAL: Okay. Wiy don't we go off the
record and take a break.

(A brief recess was taken.)

MR | QBAL: Ckay we're back on the record.
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|'ve just handed counsel and the exam nee what we're
mar ki ng as Exhibit 1 and handing a copy to the court
reporter.

(Thereupon Exhibit 1 was

mar ked for identification.)
BY MR | QBAL:

Q Sir, | just handed you three pages. At the
top it references the case nunber, case 15-13135- ABL,
and it's denoted as Docunent 117. Do you recognize
what |'ve handed you?

A Yes.

Q And what is it, sir?

A It's the Schedule C, property clained as

Q And did you prepare this Schedule C?

A I n conbination with nmy attorneys.

Q Does this look |like a fair representation of
what was fil ed?

A Yeah. And | haven't ready every single
line, but it |ooks correct.

Q | can represent we just went onto the docket
and printed out the three pages.

On the third page, sir, there is a Charles

and Mary Tadlock Famly Trust, and a few |ines down,

It states -- and I'mquoting here -- "lIncludes a
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potenti al claimagainst Bank of Anerica and Robert
Bar nes val ued at the di scounted anount of $150, 000."

A Do you have a question?

Q Yes, | do. | just wanted to reference
exactly where ny question's comng from

Do you know how that $150, 000 anmobunt was
cal cul at ed?

A Wl |, probably based on the anount of noney
that was taken out -- it's probably on the | ow
side -- directly out of the account for Epiphany
Surgical Centers. However, | have -- given ny
condition, | believe the last | |ooked, | gave up on
going after that.

Q And why did you give up going after it?

A Because the FBI is taking so bloody long to
get its conclusion done, and | can't win wthout
their info or a shit |oad of noney to investigate,
and |'ve already spent 5,000 and owe another 5,000 to
the forensic accountants that went over it. And no
attorney will take it for less than 10 or 15 thousand
upfront.

So given the fact that I'mat the point in
ny life where I'mno | onger going to be nmaki ng noney,
that just doesn't seemlike a very good bet. | don't

t hi nk Barnes has anything left.
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Q And this 150,000 nunber --

A | don't know who canme up with that.

Q kay. Was it the forensic accountants?

A As a discounted amount of 150,000? | doubt
it was the forensic accountants. | don't know who
came up with that. | honestly just don't know.

Q kay, that's fine. That's a perfectly good

answer. |If you don't know, you don't know.
A Yeah.
Q You did nention the forensic accountants.

When did you hire the forensic accountants?

A Right after | heard ny office manager crying
when she opened up the Bank of Anmerica slips for the
surgery center, and she cane down to ny office
saying, this doesn't -- there's clearly stuff that
shoul dn't be on here.

Q And when was t hat?

A That was in the sumer, 2013, naybe.

Q kay. And so your --

A It may have been 2014. [|'m not sure.

Q And your office manager was the one who
di scovered Barnes' fraud?

A Correct. She told ne, and | told everybody
el se.

Q And her nanme?
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A Tammy Schaef er.

Q And until Tammy Schaefer cane to you crying
about the Bank of Anerica account, there was no
I ndi cati on that Robert Barnes had been taking any
noney?

A No. | was dependi ng on the accountant and
the three doctors who were supposed to have j ust

reviewed the entire thing just as | went into

surgery, and all of themsaid it was fine. | had net
a few nonths previously with -- the accountant's nane
| don't recall at the nonent -- but it's Marjorie

Bel sky' s accountant, not m ne, because they didn't
want ne to have too nuch power by having ny
account ant .

Q Who's "t hey"?

A The board.

Q You were part of the board, correct?

A Correct. The board didn't want ne to have
my accountant running it. They already thought |I had
t oo much power.

Q So just in terns of tineline, Tamry Schaefer
di scovers funds m ssing fromthe Bank of Anerica
account and things on the Bank of Anerica account --

A Sonetine there, yeah.

Q -- things on the Bank of Anmerica account
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t hat shoul d not have been there. She infornmed you,
and you imredi ately inforned the board?

A Correct.

Q And at that tinme -- it was either the sunmer
of 2013 or 2014 -- at that tinme you imediately told
the board, and they hired another accountant to --

A They hired --

Q They hired anot her accountant to |look into
what happened with the Bank of America account?

A | think they hired an attorney to |look into
t he Bank of Anerica account.

Q And you recommended usi ng your accountant to
| ook at the Bank of Anerica account, and they said
no?

A No. Actually, | took ny accountant to | ook
at ny account. It looked like it had been fudged
Wi th. Because theoretically, shouldn't it have
been -- since | was being told we were nmaki ng no
noney, and since the noney that goes into the account
Is the noney fromthe nmanagenent fee, and even wavi ng
t hat because we were supposedly naki ng no noney, and
| find out there was noney being put in there, and
Barnes was withdrawing it, and Bank of Anmerica had
not been able to find any card or any other reason

that he should be able to w thdraw noney fromthat
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account.

Q Who was telling you that there was no noney
during this tine?

A Barnes was telling nme there was no noney,
and | was seeing Bank of Anerica accounting
statenents from Barnes that said there was no noney
init. At least it looked Iike it to nme. | mean, it
| ooked |i ke just the basic Bank of Anmerica statenent.

Q Right. And so Bank of Anerica was the
primary institution where the accounts for Epi phany
wer e?

A Correct. And then we were asked -- when
Bar nes di sappeared, | asked again over a period of a
coupl e nonths for Bank of Anmerica to actually give
me, directly fromthem directly to ny hand, copies
of the statenents. That turned out to be very
difficult.

Q And when you reviewed the statenents --
ultimately you received them from Bank of Anerica --
they were different than the statenents that Barnes
had gi ven you?

A Well, | received statenents fromthemwth
anounts taken out, but not who the payers were --
payees, | qguess it is -- and then | went back to

them vyelled at them sone nore, took another couple
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nonths, so then | got the payees, and then | hit the
ceiling and got in the accountants.

Q kay. But this was several nonths after
Tammy Schaefer indicated to you that there was a
problem That's why you started the process of
aski ng Bank of Anerica?

A Correct. Usually with Bank of Anerica, |
can ask can | get the stuff done |ater that day, and
they were really dragging the feet.

Q And during this tinme, you had al so i nforned
t he board?

A Correct. | didn't call every single person,
but | called the board nenbers and Dr. Smth, who was
t he head of the board.

Q What did the board do at this tine?

A The board hired an attorney to look into it,
and the board had the attorney go to the FBI and to
t he police.

Q During your 341 exam you nentioned that
approximately three to five mllion was taken. Was

that three to five mllion fromthe Bank of Anerica

account ?

A No, that's an estimate that their attorney
made. |'mnot sure where he's getting that from

Q Did they do an audit that was released to
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the board nenbers and the nenbers of Epi phany
sl ash --

A | was having surgeries and physical therapy.
If they did, | don't know about it. He cane up with
a nunber at one of the neetings | did go to. But
they were having neetings |later and later in the day,
like at 7:00 and 7:30 at night. | got to the point
where | couldn't walk at 7:30 at night, so | gave up.
| was falling down a |ot.

Q So just to clarify, the 150 thousand figure
I n your Schedule C, you don't know how t hat was
cal cul at ed?

A No. | have no idea howit's calculated. |
can't renenber anynore because it's been so |ong
exactly how nuch was stolen out of that account, but
| don't see any real hope of getting any of that
back.

Q At these board neetings, the ones that you
did attend, was there a full attendance by the other
board nenbers?

A No.

Q Were they nonthly?

A Sonetimes they were nore than nonthly after
Bar nes di sappear ed.

Q Let's get the specifics. Now, when Tammy
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canme to you, was crying, and showed you the Bank of
America account and what had happened to it, was
Bar nes al ready gone by that point, or was he still
wor ki ng?

A | believe he was al ready gone by that point.

Q So by the tinme you discovered the fraud,

Bar nes was al ready gone?

A Correct.

Q What do you nean by "gone"? He sinply left,
and he did not cone back again?

A On a Saturday he took off with all of the
conputers and all of the witten stuff for Epiphany
and the surgery center, and there was literally --
and a couple of the portable conputers, everything
was gone. Fromwhat I'mtold. | were wasn't there,
but I"mtold that pretty nuch everything had
di sappeared, and they were trying to get backups and
things to get sone information.

Q And this was before Tammy di scovered the
i ssues with the Bank of Anerica account?

A Right. It was always under suspicion, but
when | saw the --

Q kay. Wen you say "al ways under

suspicion," what do you nean by that? Wen did your

suspicion first start?
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A When he | eft and said not hing.

Q So until he left, there was no issues with
respect to Epiphany's finances, and then all of a
sudden he | eaves, and then Tammy di scovers | ater that
he had stol en noney fromthe Bank of America account?

A | think the way it really happened was t hat
| had a conniption fit that they were planning on
closing the east side -- excuse ne -- the west side
in favor of the east side. That nade no sense to ne
because nost of the surgeons were over there. And at
that juncture, | had enough pool to get enough people
who al so agreed with ne that it was clear it wasn't
going to occur wthout a fight, and at that point,
Bar nes di sappear ed.

Q Do you recall around what tinme -- this
di sput e between keepi ng both | ocations and the one
| ocation, do you recall when that happened?

A Somewhere in the summer. | was in between
t hose surgeries.

Q Sonewhere in the summer, the sane summer
when Tammy di scovered the --

A Yeah, it later in the summer. It was
actually alnost fall by the tinme we actual ly got
anything from Bank of Anerica. W requested it

| mredi ately, but, you know, they were initially very

Depo International, LLC
(702) 386-9322 or (800) 982-3299 | info@depointer national.com Page 50



CharlesH. Tadlock, M.D. - 1/19/2016
Inre CharlesH. Tadlock and Mary E. Tadlock

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

hel pful, and suddenly it was like a |ight swtch,
st opped.

Q Got it. So that summer was a critical
summer because Barnes di sappears, there's a
di scussi on of which location we're going to keep, and
then after that, chronologically, is when you
di scovered the problens wth the Bank of Anerica
account, correct?

A Correct. To the best of ny nenory, yeah.

Q When there was di scord anong Epi phany and
t he surgeons wanting to change | ocations or nove to
one | ocation, you said there were a few surgeons with
you, keeping both |ocations open, and then there were
surgeons on the other side of the debate?

A Yes.

Q And this debate happened during that sane
sumrer, either the summer of 2013 or 2014, and you
were in and out between surgeries, so it's not

exactly clear, correct?

A Yeah.

Q kay. Did any nenbers or surgeons --

A | think it was the sumrer 2013.

Q 20137

A | think so. [|'mnot absolutely sure.

Q That's fine. D d any nenbers or surgeons
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| eave Epi phany due to the discord or the disputes
about which location to go with?

A The ENT surgeon tried.

Q What do you nean, tried?

A | mean he started suing Epiphany to get his
noney back from Epi phany, but he got thrown out.

Q And | want to clarify, "he got thrown out."
Do you nean his case got thrown out?

A The court, his case got thrown out.

Q Was he still a nmenber of Epi phany, or did he
resi gn?

A No, he's still a nenber of Epiphany.
Whet her he resigned or not, you're going to have to
ask him But at this point, it's a noot issue
because Epi phany essentially no | onger exists.

Q Right. And the nane of this surgeon, sir?

A | don't renenber the nane. You can ask ny
wi fe. She probably renenbers it.

Q That's fine. That's fine.

A If you give ne a list of doctors, | can
figure it out.

Q He sued Epi phany in court here in dark
County, and di d Epi phany hire counsel ?

A Yes.

Q Do you recall --
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A No. |'ve had so nmany attorneys over the
years, | can't renenber who handl ed that one,
honest | y.

Q Got it. But it was ultimately successf ul

for Epi phany?

A Yeah. Wthin a very short tine.

Q kay. Now, how is your relationship with
Dr. Smith?

A | nmean, reasonably good, given the fact
that, you know, at |least |I can wal k.

Q And he did the surgery on your back?

A Al'l three of them

Q | want to tal k about Flam ngo Pecos. 1Is it
true to say that Flam ngo Pecos was the majority of
your revenue or incone after 2010 until the probl ens?

A No.

Q The majority of your incone and revenue was
fromthe |td?

A Oh, yeah, definitely.

Q Do you have a rough approxi mati on of what
revenue or profit you took from Fl am ngo
Pecos/ Epi phany?

A Vel |, Flam ngo Pecos and Epi phany are two
different things. Flamngo Pecos is a surgery

center. Epiphany is the nanagenent conpany.
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The anount they took out of the managenent
conpany was small because we weren't taking
di stributions based on Barnes telling us we weren't
maki ng any noney. The noney fromthe Plaza Surgery
Center was being poured into the new surgery center
on the west side. So we weren't taking any
distributions. | think there was one distribution of

$50, 000 total in Decenber of 2012, to the best of ny

recollection. And that was it. And | got -- | don't
know -- 15 percent of that or sonething, and that was
it.

So, no, | was not getting very much noney at
t hat point.

Q Qut of Epi phany?

A Qut of Epi phany.

Got it. | appreciate you clarifying. And
FI am ngo Pecos, which was the new center on the west
side, you were perform ng surgeries there?

A Correct. | noved all mne over there to
all ow one of the orthopedic surgeons to have the
entire operating roons at the east side.

Q Now, did the draws and revenue you received
from Flam ngo Pecos, did that cone directly to you,
or did that go to the 1td?

A It woul d have gone to Epi phany Surgi cal
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Centers. W weren't getting any of it because all of
t he noney was goi ng, according to Barnes, into the
east side.

Q Right, right. No, | understand that.

A This isn't the west side. The new side.

Q | understand that the nanagenent portion of
it you weren't receiving --

A Any portion of it. W weren't getting
distributions. W weren't getting managenent. W
weren't getting anything.

Q Right. But strictly speaking about your
I ndi vi dual personal practice of nmedicine in Flam ngo
Pecos, you were being paid by Flam ngo Pecos;
correct, for doing surgeries there?

A No. Only if we nmade a profit.

Q And did Fl am ngo Pecos ever nmake a profit?

A No.

Q Di d anyone ask questions why Fl am ngo Pecos

wasn't making a profit?

A Yeah.
Q Who asked those questions?
A | did.

MR | QBAL: Just so the record reflects that
t he exam nee pointed to hinself.

BY MR | QBAL:
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So who did you ask these questions to?
Robert Bar nes.

And what did he say to you?

> O > O

He said that the expenses were nuch higher

t han he thought that they would be. The anount that

we were paying was nuch higher. And he gave a whole
| itany of excuses and kept saying that the next nonth
it would be better.

Q How |l ong did he say this for?

A Mont hs.

Q Did you ever ask for supporting docunents or
accounts to see that what he was saying was true?

A Yes. Wth the help of Marjorie Bel sky.

Q And was this accountant echoi ng what Barnes
was sayi ng and saying, the expenses are too nuch, and
next nonth we'll be better?

A Bank of Anerica was echoing it. And Wells
Fargo was echoing it. And even when we sw tched over
to -- Lord, what's the other bank's nane. They all
echoed it. But they were looking at -- that's why
it's a federal case. They were not | ooking at
correct information, it was ny belief.

Q So Barnes was issuing false reports, and the
banks were echoing it and parodying his |ine that,

Next nmonth will be better, and our expenses are too
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hi gh ri ght now?

A Yeah. |1'd say that's a fair assessnent.
Q And this accountant -- and you identified as
the accountant for Marjorie Belsky -- this accountant

was al so echoing the sane |ine?

A Back at that point she was -- he was. Later
he said that there were things that were raising red
flags, but he never went over themwth ne. He said
he went over themw th Barnes.

Q And what did Barnes tell him if you know?

A Vel |, he says |ater that he had been told by
Bar nes that everybody knew about it, and there was no
problemw th it. Even though the noney apparently
was goi ng to Barnes.

Q | think you'll be thankful for this. Let's
nove away from Barnes for a bit, okay, and tal k about
FI am ngo Pecos.

A VWll, | was going to say, that's about all |
can say anyway.

Q | appreciate that.

The Fl am ngo Pecos operation, how many
people at its peak were enpl oyed by Flam ngo Pecos?

A Not a clue. As |'ve told you before, by the
point in tinme that Flam ngo Pecos was up and runni ng,

ny primary drive was to figure out how to get nyself
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better. And | was never the primary person on

Fl am ngo Pecos.

Q VWho was the primary person?
A Bar nes.

Q kay.

A

And actual ly the neurosurgeons, too, because
they wanted a big place where they could put their
neur osur gi cal cases.

Q So the decision to get the west side

facility and nove in, was that a board deci sion?

A Yes.

Q Did you vote in favor of noving to the west
si de?

A Yes.

Q How was it decided that you would sign the
guarantee on the west side | ocation?

A Bill Smth had done the east side, and the
vote had been taken that the others woul d guarantee
whoever actually signed it, because the banks didn't
want to have a bunch of signers. They needed to have
one or two or sonething, and that's how | ended up
doing it. But | was supposed to be backed up by
everybody el se.

Q Did they back you up?

A No.
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Q Did you ask for themto back you up when you
were sued?
Yup.
Yes?
Yes.
And what was their response?

Your problem

o >» O >» O >

Is it fair to say that every surgeon who was
part of Flam ngo Pecos did surgeries out of that west
side | ocation?

A No. There were a couple who stayed on the
east side. | would have stayed on the east side. |
woul d have stayed there except one of the orthopods
kept having conniption fits about ny interfering wth
hi s cases, even though he was doing his piddling
three or four, and |I'mdoi ng, even when | was bad,
five.

So | noved over there just to -- it's not in
the right location for ne.

Q Ri ght. Wen you noved over to the west side
| ocation, it had al ready been runni ng?

A Yeah. Wen | noved there, it had already
been running for a couple nonths, several nonths.

MR | QBAL: Let's go off the record.

(A brief recess was taken)
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BY MR | QBAL:
Q So back on the record.
So Fl am ngo Pecos -- you had just indicated

that not all of the nenbers of Flam ngo Pecos did
surgeries on the west side, and you just told us
about how you actually noved your practice fromthe
east side because another practitioner on the east
side was saying you're crowding his practice.

A Correct.

Q So when you went over to the west side
| ocati on where Flam ngo Pecos is right next to
Sunmmerlin, was that facility already runni ng when you
did your first surgery at the Flam ngo Pecos?

A Yes.

Q And how were the econom cs; how was Fl am ngo
Pecos doi ng, or at |east what was Barnes telling you
when you were getting the year-end reports?

A It was doing very poorly.

Q Did the board ever discuss why it was doi ng
very poorly or do an investigation before Tammy
found --

A Yes. That's why we appointed the three
doctors to go over and see what was goi ng on.

Q Ckay. So these three doctors were appointed

bef ore Tanmy found out what was happeni ng at Bank of
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Aneri ca and before Barnes di sappeared?

A. Correct.

Q kay.
A Li ke several nonths.
Q When did these three doctors approach you?

And you're in and out of surgeries, you know, as we
t al ked about --

A They didn't really approach ne because by
the tinme they actually got their shit together, | was
flat on ny back trying to recover. And then | only
got up for about a nonth, and then | was flat on ny
back getting another one done. So they never really
talked to nme. And one of themwas the guy that tried
to sue ne, who knew better than to try to talk to ne.

Q And who was that individual?

A The ENT surgeon. | don't renenber his nane.
If you want to take a break, 1'll go ask ny w fe.

MR. CRONE: W can provide that for you
| ater if you want.

MR | QBAL: That's fine.
BY MR | QBAL:

Q So the sanme ENT surgeon who sued Epi phany
al so sued you personal ly?

A No, he just sued Epi phany.

Q He just sued Epi phany.
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A Yeah. He was trying to say that he never
real |y bought shares, or sone such baloney. It was
so ridiculous. It got thrown out of court.

Q When these three doctors were assigned to
| ook into your finances, and you were flat on your
back, and as you just said, by the tine they got to
you you were out, how long was their investigation,

i f you can recall?

A kay, correction. They weren't really
| ooking into ny finances, they were |looking in the
finances of the surgery center to see if anybody was
getting sone unfair anount or whatever. O had, you
know, i ndiscrimnately done sonething.

Q Ckay. Got it. And they cane back with a
verdict of, Everything' s fine?

A Yeah.

Q And at that tine was Barnes still there, or
had he di sappeared by this tinme?

A No, he was still there.

Q He was still there, okay. Do you know how
| ong their investigation was or what they | ooked
i nt 0?

A No. | had bigger fish to fry.

Q And you stated that Flam ngo Pecos was not

profitable during any year of its existence?
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A | was told it wasn't profit in any year of
Its existence.

Q And you were told this by Barnes?

A Correct.

Q Did you take any of the year-end reports or
any of the formal reports that he gave you during the
weekly neetings, and did you ever take themto your
account ant and say, Hey, |ook at these?

A No. | went over themw th the banks.

You've got to realize that the banks had nultiple
peopl e that had signed on | oans. So they were
followng this very closely and requiring nultiple of
us to do annual incone statenents and all this other
stuff. And it was up to ne to get the doctors to
actually give themthe incone information, which they
woul d never do, so they turned to ne to get it, okay?

Q kay.

A Wiich | did, eventually. But usually it's
by the end of the year that they got the stuff from
si x nmont hs bef ore.

So, yeah, they got it. The other thing that
drove ne nuts is, how did Bank of Anerica mss this?
How did Wells Fargo mss this? | nean, Bank of
Anmerica particularly. They have all ny accounts.

Ri ght? They have all of Epiphany's accounts, and
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they have all the surgery center's accounts. How
could they be mssing it?

Q What was their answer?

A Oiginally their answer was that it | ooked
| i ke sonmebody was doing sonething with the accounts
t hat was changing themfromwhat they really were,
and then they shut up. They said they were going to
give ne ny noney back for the Epi phany account,
because the checks that were witten on the Epiphany
and what was drawn out were drawn out by soneone that
did not have the right to do it.

Q Ri ght .

A It wasn't ne.

Q Right. So this Epi phany account that they
initially said they were going to give you your noney
back, how much was that anount that they were going
to give you back?

A They said that they would be able to -- |
forget what they call it. It wasn't a cram It was
sonething. C awback. That was it. That it would be
a clawback. That was the guy who was doi ng ny
accounts at the tine. And then he di sappeared, and
t hey put sonebody else in charge of ny account who
woul dn't say anything to ne.

Q But that initial individual who ultimtely
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di sappeared, he said you would be able to cl aw back
the noney that was taken out of the Epi phany account ?

A Right. Correct. Because he |ooked at it

and he saw that is wasn't -- | was the only signatory
to that account. It's not actually correct. It was
set up so that it -- we went eventually to a two --
two people could signit. And it was, | think Bil

Smth and ne and Barnes. Maybe it was just ne and
Barnes. But at one point, ny office manager and |
both recall that we had changed it.

That -- all that paperwork had di sappeared.
The only thing that was there was ny origi nal
si gnature on opening the account, and they could find
not hi ng that showed that anybody else had a right to
get any noney out of that account. Yet they |et
noney go out of the account.

They also told ne that anything over 6,000,
by their own regul ations, had to be checked by a
hi gher-up at Bank of Anerica. That clearly was not
done, either.

And the FBI -- and this is where I'l| step
with the FBI discussion -- told ne that this is the
wor st they had seen in years.

Q So when this initial Bank of Anmerica

I ndi vidual said, We're going to try and cl aw back the
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noney taken fromthe Epi phany account, did he give
you an approxi mate nunber?

A No. He didn't give ne an approxi nmate
nunber. He said he would take a ook at it and see.
But the approxi mate nunber woul d have been the entire
anmount in the account. | |ooked at the account, and
it shoul d have been at zero for the entire tine.
When | | ook back at it, there's been a | ot of noney
goi ng through that account, and none of it went to
nme.

Q So when you say -- when you | ooked at the
account and there had been a | ot of npbney goi ng out
of that account, can you approximte "a | ot of
nmoney" ?

A In the order of a quarter of a mllion,
300,000, 350. | can't renenber the exact anmount. It
was a | ot.

Honestly -- | know this sounds crazy to
you -- but when you can't wal k and you' re having
trouble peeing, it's not really the biggest thing on
your m nd.

Q That's under standabl e, sir, because you're
just focused on living and naki ng sure --

A Bei ng alive.

Q -- you're going to get better. Yeah.
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A Yeah.
Yeah. Absol utely.
So that 300 or $350,000 nunber, that was
your noney, or that was Epi phany's noney?

A That was Epi phany's noney, but |I'm 68 or 69
percent owner of Epi phany Surgical Solutions. There
are a couple Epiphany's. One where | just keep ny
private stuff, and then Epi phany Surgical Sol utions,
whi ch was the managenent conpany. That was Epi phany
Surgi cal Sol utions' noney. That shoul d have been
di stri buted and was not.

Q Ckay, a couple nore questions there. The 69
per cent ownershi p of Epi phany Surgical Sol utions, who

are the other owners of Epi phany Surgical Solutions?

A | think we've already turned that over to
you guys.

Q Ri ght .

A But | can't renenber all of them Smth

owns about 20 percent. And then --

Q A Mchael Phillip --

A Yeah, and he owns about 1 percent or |ess.
There are a bunch of small owners because they just
got a small percent as being owners in the original
thing. Sone peopl e bought up, nost did not.

Q kay, that's hel pful. Then you just
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nmentioned there were other private or personal

Epi phany entities. This Epi phany Surgical Solutions,

t hat was what a couple of surgeons or a nunber of
surgeons had ownership interest. You nentioned a
private Epi phany?

A No, no. Wat | said was, ny own shares |
kept in Epiphany Surgical Centers, okay?

Q Ckay.

A Al t hough for a while, Smth screwed up and
was supposed to be doing his own, and he was supposed
to have his attorney draw one up. | had m ne drawn

up, and he didn't get around to it for Kingman. And

the checks cane to nme, and | just forwarded it to
him |t essentially was ny account. It had nothi
to do with anything else, and it's al so defunct.
Q Did that entity file for bankruptcy?
A Did that entity file for bankruptcy? No.
It hasn't filed for bankruptcy. It has no assets.
Q Any creditors or liabilities?
A | believe not. There was really nothing
t here but shares.

Q So all the nenbers, all the surgeons who

were involved in Flam ngo Pecos, they never nade any

noney during the two or three or four years of its

exi stence before it filed for bankruptcy?

ng
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A No. Prior to starting the west side, we
were doing quite well.

Q How | ong was Fl am ngo Pecos on the east
si de?

A Al totaled, I think it was maybe 2000 -- or
we started, | think, totry to open in 2002 or 2003,
and it was slowed down by the trouble of getting
mal practice, and then nost of the people who started
had left towmn. And then we got it started up
sonmewhat after that. So maybe 2004, sonething |ike
t hat .

Q So there was a history of Flam ngo Pecos
bei ng successful --

A Doi ng very wel | .

Q -- and profitable for years?

A Yes.

Q Then t hrough Regent, Robert Barnes gets
i nvol ved, and then you fol ks nove over to the west
side, correct?

A Correct.

Q And Robert Barnes, | believe, was the one
who negotiated the | ease with the west side | ocation?

MR CROWE: | have to interject. You've

asked this question five tines.

MR | QBAL: \Wich question?
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MR CROWNE: It's asked and answered. About
Barnes and t he sequence of events, and you've covered
it five different tines.
MR | QBAL: Well, there's a nunber of facts
that are coming out. I'mjust trying to --
MR. CRONE: |'mjust entering an objection
for the record.
BY MR | QBAL:
Q kay. Did Barnes join you before Flam ngo
noved to the west side?
A Yes. Flamngo didn't nove to the west side,
FI am ngo was al ways on the west side.
Q VWhat was the entity that was successfully
running on the east side since 2004, 20057

A VWhat was the nane of the entity? At that

point it was -- was it Flam ngo Pecos, LLC? | think
it was Fl am ngo Pecos. | have to go | ook.
Q That's fine. So it was essentially the sane

entity that went over to the west side?

A Eventual | y, yeah.

Q kay.

A It was started by a different entity, and
then Flam ngo Pecos decided to join it.

Q So here's just a new question: Wen

deci sions were nmade in Fl am ngo Pecos whether to pay
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rent or not or nake mmjor financial decisions, were
you consul ted because you were on the board?

A If | happened to be there, yeah.

Q If you were not there, you were not
consul ted?

A No. All actions with regard to that had to
be board acti ons.

Q So the board was deciding on a given basis
this nonth, whenever they were neeting, W have
enough noney to pay rent or We don't have enough
noney to pay rent, correct?

A As far as | know, yeah.

Q When Fl ami ngo Pecos was in arrears by
hundreds of thousands of dollars, were you notified?
A Eventual |y, yeah, but we weren't really
notified to the extent -- it shouldn't have been in
arrears because the noney was comng in sufficient to
have paid it. It went out in the wong direction,

whi ch we didn't know.

Q And at the tine you thought it wasn't naking
noney because that's what you were told?

A Yes, and | was being told that wth several
bankers present, who also were telling ne, Don't
worry about it. It's doing really well. It wll

cone back as soon as it catches up.
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Q Were you involved in the decision to abandon
the west side location for Flam ngo Pecos?

A Was | involved in the...

Q When Fl am ngo Pecos abandoned the property,
and very soon after it declared for bankruptcy, were
you involved in that decision?

A Actual ly, | was agai nst abandoni ng either
si de.

Q And the board voted on it?

A The board voted on it, and then | can't
remenber what | voted on it after they had the
debate. | may have voted for it just because |
didn't want to piss everybody off. But | was agai nst
cl osing either side.

Q Now, because Barnes had already left by that
time -- and this was Novenber of 2014 -- those
m nutes are still --

A Yeah. Presumably Smth has them yeah. |
quit in there fairly quickly because | couldn't -- |
nmean, like now, | really need to go | ay down, get a
heating pad on ne. | can't go on for |ong periods of
time. And they were doing it at the end of the day.
' ve done nothing el se today except this, and it's
al ready goi ng too | ong.

So | was pretty nuch out of it by the tine
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they nade the decision to actually close everything
down. | believe, to the best of ny know edge, | had

al ready resigned fromthe board.

Q Before the west side | ocation was abandoned?
A It was actually abandoned. | think | had
al ready resigned fromthe board, yeah. | think so.

It was in that nei ghborhood.

Q So you weren't involved in the decision for
Flam ngo to file for bankruptcy?

A No. | was just being told that it was.
That was long after | was no | onger on the board.

Q Did you approach the FBI, or did the board
approach the FBI, or did the attorney for the conpany
approach the FBI?

A The board and the attorney approached the
FBI, and | was there.

And you were interviewed?

Yes.

O > O

Once or nmultiple tines?
A Once. Although | think they called ne a
coupl e tines.

Q And as far as you're aware, is that

I nvestigation still continuing?
A The last that | heard -- it may have been as
|l ong as a year ago -- it was still continuing, and |
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was told to cool ny jets, and that they'd go after
Bank of Anerica for the noney that was lost in ny
personal account. The FBI turned very slowy, but

it'd get there.

Q Get where? |1'msorry.

A It would get around to it eventually.

Q kay.

A And it would take quite a while.

Q Did you sue Bank of Anmerica for the $350, 000
that was taken out of your account?

A No. The accountants keep telling ne to do
that, but in order to be able to do that, | would

have to spend a fortune on discovery. Barnes, if
you' ve seen what he was spendi ng noney on, | doubt
has any of the noney |eft.

Hence there's very little reason to do it
because you're not going to get anything back from
Bar nes, so now you have to go after Bank of Anerica
directly. And | don't have any stuff fromne to
them Personally | don't how | can prove that B of A
was involved. But that's what the FBI says. So |I'm
waiting for themto actually cone back with
sonet hi ng.

Q Did you fol ks, you or the board or anyone,

do an investigation into Barnes' finances, or just
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assuned that he doesn't have any noney left?

A No, | don't have the cash or -- | ook, at
this juncture, ny finances are such that |I'm going
negative every nonth. So there is no way |I'm going
to start a large battle. |[|'ve been through |arge
battles. Never lost one. But | know how nuch they
cost.

Q "' mnot tal king about now. | should
clarify. After you found out about the fraud, did
you investigate Barnes or do an audit or hire a Pl or
anything to go after Barnes?

A The only thing | did was get a forensic
accountant to go over the Epiphany Surgical Sol utions
account since the rest of it would require board
action, not nme unilaterally.

And | actually called the other nenbers of
Epi phany, at |east enough of themto get several nore
votes besides mne. Although theoretically | have
enough votes to pretty nuch do it anyway, to go over
it. | personally paid for it wthout getting

anyt hing from anybody el se. But the others have nade

it quite clear that they do not want to -- if |I'm
willing to go after it, fine, but they're not going
to be willing to help.

Q So they made it clear to you that they don't
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want to chase Barnes or any of the noney that he
t ook?

A | wouldn't go that far. They're waiting for
the FBI to get back and tell them because their
attorneys said the sane thing, because | was there,
which was, let the FBI do the heavy lifting.

Q During this tinme, 2012, 2013, 2014, until --
before the eviction fromthe west side |ocation, you
were on the board of Flam ngo Pecos?

A | don't knowif -- | can't remenber if | was
on the board during the eviction or not, honestly. |
think by then | may have been already -- | was either
out or on the way out.

Q Ckay, that's fine. And when you say you
quit the board, do you nean the Epiphany board or the
Fl am ngo Pecos board? 1Is it one in the sane?

A The Epi phany board is theoretically
different. Qur board, or the Epiphany board
neeti ngs, nobody shows up, so they really end up
bei ng the sane thing.

Q Al right. Let's talk about the Itd. Have
you been taking nonthly draws fromthe [td?

A No.

Q When was the last tinme you took a nonthly

draw fromthe |td?
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A Decenber .

MR | QBAL: Now I'm handing the court
reporter what's been nmarked as Exhibit 2 and handi ng
it to counsel. This is the anmended disclosure
st at enment .

(Thereupon Exhibit 2 was
mar ked for identification.)
BY MR | QBAL:

Q Sir, | just handed you sonething that we did
two to a page just to save sone paper, but it's
identified at the top as Docunent 235 in the sane
case that we're having this proceeding on. Case
15-13135-ABL. It states page 1 of 81 at the front.
Do you recogni ze what |'ve given you?

A Yes.

Q And what is it?

A Exactly what you said it was. | just read
across the top of the headline as you were reading
it.

Q Is this the disclosure statenent that was
filed by your counsel, to the best of your
recollection? You don't have to read every page.

A Yeah, it looks like it is.

Q And again, the only change we nade was to

put two pages on one to save a little bit of paper.
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If you turn to page 16. Now, that's going
to be 16 in the docunent, not the actual 16th page of
t he docunent .

A Correct.

Q And you see on the left side, which is
page 15, "Liquidation Value," and on the right side
on page 16 you have a chart. Correct?

A Yes.

Q Where you have two asterisk points, "Charles
H Tadlock MD., Itd," it says "Current val ue,

50, 000" ?

A Yeah. They did that against ny will.

Q Agai nst your will?

A Yeah. | don't think it's worth 50,000. |
don't think it's worth anything.

Q Who told you to put 50,0007

A They had to cone up with sone nunber, and
that was a nunber that was tossed around. But

honestly, there are so many problens with it that --

first there's nobody willing to buy it. | tried to
sell it. Secondly, right at this nonment we don't
even have a PA. | can only work a few hours a nonth.

|'"ve checked with everyone in town that |

know of . No one successfully sold a pain practice
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for any anmount of noney, and certainly not one that
doesn't even have a PA as of the 29th, when ny PA
quits. So | don't think it's worth 50.

Q Do you know how t hat nunber was cal cul ated
or it was kicked around? [|'mjust trying to
under stand the process?

A Yeah, | understand that basically on the
basis of the fact that | can work and make up to
about that anmount of noney before it starts affecting
nmy disability. |If | nmake nore than that anmount, then
"' mactually | osing noney because it affects ny
disability. So I'mcertainly not going to make nore
than that, and honestly, | haven't been neking that
over the last year.

Q So there's no accounting cal cul ation or
principals how you cane up with this current val ue?
You cane up wth the current val ue based on what you
potentially could nake?

A In the old days, you could get sonewhere
between 0.5 and one tines the net anmobunt that you're
maki ng out of a practice.

Q Ri ght .

A So that would be about one tines the net out
of the practice.

Q kay.
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A So that's why they went with 50. That's

what | thought the net would be at that tine, | nean,
when we cane up with the 50. [t turns out | was
W ong.

Q So when you turn to page 25 --

A Uh- huh.
Q -- and you look at -- and it says "Schedul e
of nonthly cash flows for five future years." And if

you | ook at nunber 1, "Salary.”" So that's
Ms. Tadl ock, and that's comng fromthe Itd.

Correct?

A Ri ght, but sonething's happened since that

period of tinme, whichis, I'"'mtold Ms. Tadlock is

probably eligible for disability also, so she wll
probably be going on disability after she sees her
doc.

Q |'"'mjust tal king about at the tinme that t

was witten.

A Right. At the tinme that this was witten,

that's about what we thought it was going to go.
Q So at the tinme this was filed -- and that
was about a nonth ago, right? It was entered

Decenber 21st. At that tinme she had a salary of

4,400 per nonth, and you had an incone fromthe sane

|td of 5,350, correct?

hi s
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A Thi s says "maxi nrum anount of incone." There
may have been a nonth that | made 5, 350, but | think
| ast year | only made -- | don't know -- 7 or 8
t housand fromdirect paynents to ne.

Q When you add up the two, it cones out to
$9,750 a month. And at the time that this was
entered into the docket, the projected cash flow from
the I'td was 9, 750 or about 10,000 a nonth, correct?

A Yeah. If | were getting that nmuch, which |

haven't been, yeah.

Q Right. I'mbasing it on your wife's
salary -- and | understand that circunstances have
changed.

A Correct.

Q But for the purpose of ny next few
questions, we're just going to focus on the
di scl osure statenment, as if it's Decenber 21st.

So at the tine that the disclosure statenent

Is entered, it is 4,400 for her salary, and that's
com ng out of the Itd, and the maxi mnum anount of
i ncome fromthe Itd of 5,350 for you. So that cones

out to 9, 750, correct?

A Correct.
Q And here it says "maxi num anount," but on
page 16 -- I'msorry -- on page 18, if you turn to
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page 18, at the last full paragraph, it says -- and
"' mquoting here -- "Dr. Tadl ock believes that the
medi cal practice can produce at |east $5,350 on a
nmonthly basis fromtreatnent of patients by
personnel. Charles H Tadlock MD. Itd."

A Yeah, that was ny best estimate at the tine.

Q Sol'malittle bit unclear because on page
18 it says "at |east $5,350," but on page 25 it says
"maxi nrum of $5, 350."

A VWll, like | said, | can't really go over
t hat anmount because if | do, then |I've got to
decrease the 20, 750 because it was a disability
paynent. Furthernore, I'mgetting worse, and it's
quite likely that I'mnot going to be able to work as
much as | thought | was going to be, because even in
the last nonth |'ve worsened.

Q Are there other nedical professionals doing
surgeries at the |Itd besides you that woul d be
bringing in revenue?

A No. | had a PA who was doing -- nostly
seeing patients, but he quit as of the 29th.

Q So outside of you, there's nobody, no other
source of revenue for the |td?

A Correct.

Q As of right now?
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A Wl |, as of the 29th.

Q As of the 29th, okay. You had a payroll --
if we | ook at page 79, you had a payroll -- and this
only goes to the first 11 nonths of 2015 -- you had a
payroll -- if you |look on, I'msorry, page 80 -- of
$406, 0007

A Yes. That was including the first nine
nont hs when | had a contract for Ealy, and it was
bringing in approxi mately $50,000 a nonth for Ealy.
And that doesn't exist anynore. They fired ne as of
August .

Q Do you know why they fired you?

A Yeah, they got sonebody el se that would do
It cheaper.

Q This payroll of 400 sonme thousand over 11
nont hs, how many enpl oyees did the [td have until
2015? And | understand that it's changi ng now, but
in 2015 with this payroll, how nmany enpl oyees did it
have?

A About a dozen.

Q Are you including yoursel f?

A It's about a dozen. VWhether I'min there or
not, it's about a dozen. It mght be a baker's
dozen.

Q Wth your wife and then office staff?
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A Yes.

And the PA?

A And the PA, maybe 13 or 14. There's not
very many. Several people have resigned or have been
fired in the [ ast couple of weeks.

Q Ckay. In the |ast couple of weeks you just
sai d several people have resigned, and we tal ked
about the PA. And you al so said several people had
been fired. Who's been fired?

A Well, one person's been fired. | never even
got to know his nane because he was there for such a
short time. One of the front office people. And two
of the people who had been there with ne a long tine
were told that they should start | ooking for jobs
sonmewhere el se because | was deteriorating.

Q For this revenue, 800 sone thousand in 2015,
how many surgeries were you doing a nonth to generate
t hat revenue?

A kay. What you have to understand is it
wasn't the surgeries, per se, that was generating the
revenue with Ealy, where you can't do very many
surgeri es.

Q kay.

A Back in the day | was able to do 50 or 60 in

a day of shots, basically, and a few | arger
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surgeries. Now |l'mdown, | never -- | shouldn't say
never -- probably 15 is ny max. | may have gotten 16
at one tinme or sonething.

Ealy was a pl easure because Ealy coul dn't
nove as fast as | could, despite the fact that I'ma
cripple. However, the surgery centers, for the nost
part, can, and |'m never going to get up to those
nunber s agai n.

So if it conmes to sone agreenent with this,
and | try to save the practice, and if not, then |
close it. Because |I'm done.

Q Now, you nentioned the Ealy contract. That
was a bi g conponent of revenue?

A Half a million, 800, 000.

Q And the rest of it was from patients that
you personally saw?

A No.

Q  The PA?

A The PA was probably the majority of the rest
of it. | don't know how nuch of it was ny doing, ny
few patients. You know, obviously I think I did one
day, in Septenber | did two or three days. And |
haven't done really nore than five or six half days
in any nonth. And frankly, | regret doing those.

Q When you | ook at the profit and | oss sheet
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for the Itd, there's no receivables. Do you have
recei vabl es, or do you have any kind of receivabl es?

A There's no receivabl es?

MR. CRONE: Receivables don't go on the P&L.
You're tal king about a bal ance sheet?

MR | QBAL: Yes. |'m asking about
the -- well, let ne take a step back.
BY MR | QBAL:

Q Do you have receivables? Do you have an
estimate for how nmuch is owed to you for services
that you perfornmed in 20157

A No. | actually forgot to ask Tamy that. |
was going to. But | did ask her how long it would
| ast, and she said two or three nonths with the
current outgo. So it wll be gone before -- when |
say the practice really is worth nothing, | include
t he recei vabl es because you have to do several things
in order to shut down a practice. One, you have to
have sonebody there still answering the phone in case
sonebody wants their records. You have to have
sonebody still actually trying to get the insurance
conpanies to pay them which gets harder and harder,
and you have to keep the records available to people
for seven years.

So the amount that's in the recei vabl es |
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guarantee you is not going to be able to do all that.

Q And that's sonething Tammy woul d know, but
you don't know off the top of your head?

A Yeah, | have no idea, and Tammy woul d
probably have to | ook.

Q That's fine, that's fine. So just to be
clear, circunstances have changed from when this
di scl osure statenent was filed because of your wife's
unfortunate injury, and she may be on disability, and
your condition has worsened, correct?

A Correct. Yeah, | sent a text today to
Smth, who was telling ne to go get another MRI. But
| really don't want you to because if | get one, it's
going to tell me | need to go have anot her surgery,
and | don't want another surgery. And |I'mnot sure
anot her surgery would hel p ne.

Q | hear you. So would you put the
| i qui dati on val ue of the business at zero then?

A Yeah, pretty close. | think they put $4, 000
for the car. The car has got 227,000 mles or
sonething like that onit. |It's worthless. The
practice is pretty nuch worthless. The only way it
can be saved, in ny opinion, is if we spend the next
year to trying to break even while we bring sonebody

el se in new.
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Q kay.

A And so far we've been having no success with
that at all.

Q You're still trying to bring on sonebody?

A I'"'mtrying as of this mnute.

Q That's fair enough. Now, with you saying
t he $50, 000 nunber on page 16, it's close to zero,
then would that affect -- what we're tal ki ng about
today currently with the prospects for your wfe and
your worsening condition, would you say that the
schedul e of nonthly cash flows for the five future
years is also off?

A Unless | can find sonebody el se to cone in,
It's going to be zero because I'mgoing to close. M
of fi ce manager warned people | ast week they were
probably going to close. 1've given two nonths worth
of prescriptions to nost of the patients with a "do
not fill" under the assunption that next nonth, |I'm
going to be sending thema letter saying, Sorry,
we're cl osed.

I"'mtrying not to close. 1'll nmake that
very clear to you, in case | don't, and you say, Ah,
you're a liar. I'mtrying to find a way to keep it
open.

But as of right now, it isn't. And even if

Depo International, LLC
(702) 386-9322 or (800) 982-3299 | info@depointer national.com Page 88



CharlesH. Tadlock, M.D. - 1/19/2016
Inre CharlesH. Tadlock and Mary E. Tadlock

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| were to find sonebody, what you have to realize is,
whoever | find is going to suck up all the noney for
at |l east the next couple of years because |I'mdown to
maybe ten or fifteen percent of what | was doing
before. Before | had literally operations in three
to four states, depending on the year, and | was
generating two and a half mllion dollars a year just
by nysel f.

That's going to be very difficult for
anybody com ng into the practice to do under the
current situation. And not even nentioning all the
crap goi ng on about Obamacare. There may not be any
practices in a few nonths because M nnesota and
W sconsin just cut reinbursenent to pain practices by
Medi care by 75 percent. So guess what? There's no
nore pain practices in Mnnesota and W sconsi n.

| don't know if that's going to happen here
or not. If it does, that's definitely going to raise
a red flag.

Q On page 79, if we go back to 79 and we | ook

at -- the Itd hasn't been involved in any litigation?
A | don't knowif the Itd -- if |I got sued by
that idiot ENT by Itd or not. 1'mgoing to say |

can't answer that, but |'ve had nmal practice |lawsuits

over the years. One was by ny PA. But not any --
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no, | don't think so.
Q "' mtal ki ng about 2015.
A No.
Q Not hi ng? Nothing in 20157
A No, | think that ENT was gone by then.

Q It says $61, 260. 50 on page 79 of the
di scl osure statenent for |egal fees. Wy would the
|td have $61,000 in | egal fees?

A That woul d be you, and probably the tail end
of the ENT suing ne.

Q But | believe we tal ked about the ENT bei ng
a couple years ago and bei ng resol ved?

A Yeah. | still owe sone noney. | still owed
them sone noney, | think. As far as the other, |
al so have Gordan Ri chardson who goes after people for
me who are in arrears. And Arizona is $300,000 in
arrears with ne for access. So |'m assunm ng sone of
that is Gordon.

Q Just to be clear, then, the Itd is -- and
you nentioned "you" when we were talking about [ egal
fees. | presune you' re tal king about the action over
t he guarantee, correct, where you were sued over the
$400, 000 guar ant ee?

A VWll, I"'malso being attacked for the fact

that I'mbehind on the rents. So | had to spend
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noney on a couple different attorneys for National
Bank, which just acquired the | oan from Bank of
Ameri ca.

Q Right. They sued you in state court?

A No. | was trying to get out of themtaking
over the property and negotiating wiwth themand to
get it down to a reasonable anount. But they're
pretty nuch |i ke Bank of America. Take it, or pow
pow, no matter how little it's worth.

MR. CRONE: Just to speed this up, you did a
| oan nodification | ast year, right?

THE WTNESS: Right. There m ght be the
| oan nodi fication, yep.
BY MR | QBAL:

Q But the Itd is paying your personal |ega

fees?
A My personal |egal fees?
Q Yes. Because this is your bankruptcy,

right? The Itd is not in a bankruptcy --

A No, but --

Q -- so I'mjust trying to figure out how the
61, 260 cane about .

A Gordon Ri chardson and a different
attorney -- and | forget who the other one is --

tried to go after Arizona for $300,000 in arrears and
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access, and they're nowtelling ne that it's
| npossi ble to get anything back from access because
it's the state, and they don't have to pay you, even
t hough they agreed to it. The fact that they agreed
to it does not nean you're going to get paid.

So, actually, that's a fairly small anount.
My legal fees are usually twice or three tines that
anount. It's on the | ow side.

Q Just to be clear, this |Itd, these |egal
fees, are for legal work associated with the 1td?

A | believe so, yeah. They shoul d be.

Q And you personally pay your |egal fees
separate fromthe |td?

A Correct.

Q When you | ook on page 80, you have pl ane
expenses. Wiy woul d the plane expenses be on the
ltd's profit and | oss when the plane is owned by
| carus LLC?

A It's a lease. $12,000 a month fromny |td.
It's been in existence for ages. It's |ike since the
early 2000s wth a different plane. It got upgraded
when | went to the jet prop fromthe Saratoga for
$12,000 a nonth, as per ny accountants and attorneys.

Q So the Itd is paying lcarus to | ease the

pl ane?
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A Correct. And a hundred percent of the
| carus use has been business. This year hasn't even
taken off, which neans it really is a hundred percent
busi ness.

But | was audited a few years back by the

federal governnment because | was putting down, |
t hi nk, 94 percent or 92 percent or sonething, and the
rest of it was private, and they gave ne noney back
because it's a hundred percent private. | only use

the damm thing to run around to do work. Ckay?

Q kay. |Is there an agreenent between the Itd
A Yes.
Q -- and lcuras LLC? GCkay. Wat other

busi nesses --
A Excuse ne. Can | interrupt? Geen &
Robertson al so had a bunch of attorney fees as well.
MR. CRONE: Do you want to take a break?
THE WTNESS: No, |I'"mokay. |'mgood with
this. 1'mjust getting close. If we're going to go
much | onger, we're going to have to put the rest of
it off for another day.
MR 1 QBAL: Can we go off the record for a
second?

(O f the record.)
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MR I QBAL: On the record.

MR CROME: | amgoing to object to you
aski ng questions about things that are pointless.
Conversion doesn't matter. Dism ssal doesn't really
matter, either, because that woul d be outside of
bankruptcy. W're in a bankruptcy case. This is a
Rul e 2004 exami nati on.

MR | QBAL: Right.

MR CROWE: Ckay. And it has to relate to
the adm nistration of this case.

MR, I QBAL: | understand, and I'mgoing to
be asking questions about businesses that are on the
docket. 1'mgoing to be asking questions about
property that's on the docket, that's in the
di scl osure statenent, which would be rel evant,
correct? If it's in the disclosure statenent and it
either goes to the liquidation value or it goes to
the nonthly cash flow, wouldn't that be rel evant?

MR. CROWE: Mbhaned, the only real
non- exenpt assets here are the |td, as you' ve phrased
it, and the jewelry, which we appraised. So |I'mjust
having -- | just want to let you know, | nean, | have
real difficulty spending hours going through exenpt
asset s.

MR 1 QBAL: |'mnot going over exenpt
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assets. | want to ask about the house in California.
| want to ask about the house here.

MR. CROWE: Except it's in a Cupert for nore
t han ten years.

MR | QBAL: But if it's over-secured and it
is worth a mllion dollars nore than what it's listed
as, then there could be sone information --

MR. CROWE: Even your Zillow nunbers didn't
cone out to $2 mllion nore, right? Even if you're
going to do a mllion dollars wwth Zillow, if you
want to present Zillowto that judge, | guarantee
you, it's not going to work well.

MR 1 QBAL: No. kay, just to be clear,
we're not going to present Zillow nunbers. W're
going to do a request -- we're going to do a notice
of request for an evidentiary hearing so we can get
an appraisal. And so --

MR CRONE: It's an exenpt asset. Under

Nevada law, it's in a trust. |[It's exenpted. It
doesn't matter if it's worth $10 mllion. It's
exenpt .

THE W TNESS: Correct.
MR CROWE: It's in a Cupert. It's nore
than 10 years old. There's no possible way under the

bankruptcy code that you can go back beyond ten
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years. The only reason the 10 year period flies in
the doctor's role where it is, that if it's within
ten years, then there's an argunent that could be
made that could deny himhis discharge. The tine for
t hat has al so expired.

|"mjust telling you, we're going to put an
objection to every single question as it relates to a
non-rel evant asset. But go ahead.

THE WTNESS: Wy don't you go reviewthe
| aw before you ask ne questions on sonething that --

MR | QBAL: | have reviewed the |law, and
there's sonething called the absolute priority rule,
and --

MR. CRONE: Which doesn't apply in a case of
I ndi vi dual debtors.

MR | QBAL: Actually it can.

MR. CROWNE: | does not.

MR. | QBAL: There's a case |aw that says
that it can.

MR. CRONE: You tell Judge Landis that
t onmor r ow.

MR | @QBAR  Ckay.

MR. CRONE: Every tine he confirns a plan,
Judge Landis will go through every single el enent,

even if it's not even contested, all right? Every
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time he relates back to the Schacht decision from
Judge Mark Hill, okay, he follows that religiously

That's the one basically that says in the case of

I ndi vi dual debtors, that rul e does not apply. That

will all be property of the state re-vested in the
debtor upon its operation.

["'mjust telling you this: | think we
should continue it. The doctor is not feeling wel
It will probably be better to continue it. W'|
agree to continue it.

MR. | QBAL: Yes.

MR CRONE: But I'mjust alerting you that

we have.

MR 1QBAL: Well, I"'monly going to ask
about - -

MR. CROWE: -- trenendous reservations.

THE WTNESS: Just continue it. |'m already
on enough nedi cations on board as well as that. |
shoul dn't be testifying anyway. And frankly, you
need to go review the | aw

MR | QBAL: | have reviewed the law. | was

going to ask you --
THE WTNESS: |'ve had half a dozen
attorneys who have reviewed Cupers. Unless you're

right and all half a dozen of themare wong, whic

h |
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real ly doubt, then that stuff is exenpted.

MR I QBAL: Well, | don't want to conti nue
when you're hurting, as a human being to human bei ng.
So | don't want to continue to ask you questi ons.

And | don't want -- when we do continue, |'m not
goi ng to ask you non-rel evant questions. |'m going
to ask you stuff that's in the anended di scl osure

st atenent about assets of the estate. Ckay?

Non- exenpt assets, | have questions on those, and |
want to ask you those. But as a human being, |'m not
going to ask you when you're hurting. Gkay? And |I'm
not going to --

THE WTNESS: Then you're never going to be
abl e to ask.

MR CROWE: Here's the other thing --

THE WTNESS: Please review it before you do
t hat .

MR. CRONE: The suprene court has nade it
clear that if an exenption is filed, no nmatter how
bi zarre it mght be, okay, and it's not objected to
within the tine frane, it's exenpt property.

MR I QBAL: |'mnot tal king about the exenpt
property. |'mtal king about the RV --

MR CRONE: In this case, property of art is

exenpt, and if we -- it would be exenpt.
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MR IQBAR -- the RV and other things that
are not exenpt. And those are the questions | have.

MR. CRONE: | know, but they have no equity.

MR | QBAL: Ckay, under the rules for 2004,
am|l allowed to ask about the RV? Yes. Right?

MR. CROWE: Sure.

MR | QBAL: That's what | want to ask.

Under the 2004 rules, can | ask about the plane?
That's what | was going to go to.

MR. CROWNE: Absolutely, sure.

MR 1| QBAL: So those will be what the topics
are when we conti nue.

THE WTNESS: Have fun with it because it's
a hundred percent used for --

MR 1TQBAL: [|I'mnot trying to go outside the
scope of the 2004. |[|I'mtelling you right now what
"' mgoing to be asking about; the RV and the pl ane,
when we cone back.

THE WTNESS: Have fun with that. It's a
waste of tine.

MR CRONE: Well, you're within your rights
to ask about anything, honestly, but I'mjust trying
to appeal to you that it really has no rel evance.

MR. | QBAL: The non-exenpt assets? | can't

ask about that?
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MR. CROWE: They're upside down.

THE W TNESS: Yeah, they're negative.

MR 1QBAL: Ckay. So | sinply just have to
take what's witten on its face? | can't ask
guestions about the RV?

MR. CROAE: No, you can look in ny notion

that was granted that set the value of the thing.

MR | QBAL: Ckay. | can't ask about the
house?

MR. CRONE: And they have an unsecured debt.
Look, you can ask about anything you want, |'mjust

trying to explain to you that it's not really

rel evant to anything that can be included in the

di sclosure statenent. R ght? | nean, creditors want
to know, okay, what are the assets that | can get at,
right? | nean, isn't that the question?

MR |1 QBAL: Right.

MR CRONE: |'mjust posing that.

MR 1 QBAL: And |I'm asking about stuff
that's not exenpt.

THE W TNESS: Keep pushing it, and |I'm goi ng
to give up. Those salvaged are going to be Itds, and
fuck you. GCkay? You don't get it. I'mthis close
to conpletely surrendering. So if you want the RV,

go pick it up. You just nake the paynents on it.
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MR | QBAL: | don't want the RV.

THE WTNESS: The airplane also. Take it.

MR 1TQBAL: | don't want to take it. | just
want to ask you questions about it.

MR. CROWE: Wen do you want to continue
with this?

MR | QBAL: \Wen are you avail abl e?

THE WTNESS: |'mnot avail able until next
nont h.

MR. CRONE: Ckay. Then we're in early
February then.

THE WTNESS: Probably toward the tail end.
I'l'l have to get back to you as to when |'m avail abl e
because I'mnot even sure if I'mgoing to have a
practice then.

MR. CROWE: Wy don't we set our sights on
early February. Mybe two weeks from now or
sonething. Do you want to try for that?

MR | QBAL: Does that work for you?

THE WTNESS: | don't know. | have to go
ask ny office manager, and |I'l|l get back to you.

MR CROWE: [|'Il call you. W'IIl talk and
set it up.

THE WTNESS: You're talking ne -- this is

silly, what you're actually talking nme into doing.
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Because this is just fucking ridiculous. The lawis
clear on Cupers. |It's been clear since, you know, |

originally looked at it 25 years ago. You're asking

me crap. You can ask whatever you want. |’

bad nood because I'mhurting. So if | wasn't

hurting, | wouldn't be so cranky, but the tr

the matter is, all you're really going to do is drag

nme back here and hurt nme sone nore for no good

reason, sSo...

MR | QBAL: Well, for the record, we're not

trying to hurt you. W're just trying to ask

questions about stuff we can ask in a 2004.
THE WTNESS: Yeah, | know. | get

I"ll cone over here and --

MR 1 QBAL: No, we'll pick a place where you

don't have to take the steps.

THE W TNESS: That woul d be ni ce.

your office and asked themto have it available to ne

to have a wheelchair. And | notice it's not

can't even get up the thing. So | really am finding

it rather bizarre that --

MR | QBAL: Who did you call, sir? Because
| was not inforned that you needed a --
THE WTNESS: | don't recall exactly who it

was | talked to, but | nmade it very clear that since

min a

ut h of

it, and

| called

her e. |

Depo International, LLC
(702) 386-9322 or (800) 982-3299 | info@depointer national.com

Page 102



CharlesH. Tadlock, M.D. - 1/19/2016
Inre CharlesH. Tadlock and Mary E. Tadlock

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you weren't on the first floor, and | wasn't su
where your office was up here, that | may not -
I f you were on the other side of the building,

woul d be a real problem

MR I QBAL: | understand. Next tinme we'l]l

have it on the first floor. Thank you. W can
off the record now.
(Thereupon the taking of the 2004

Exam nati on was concl uded at 3: 23

p. m)

* * * * *

re
- like

It

go
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CERTI FI CATE OF DEPONENT
PAGE LINE  CHANGE REASON

|, CHARLES H. TADLOCK, M D., deponent
herein, do hereby certify and declare the within and
foregoing transcription to be ny 2004 Exam nation in
said action; that | have read, corrected and do
hereby affix ny signature to said 2004 Exam nati on.

CHARLES H. TADLOCK, M D., Deponent
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REPORTER S CERTI FI CATE
STATE OF NEVADA )
) SS.
COUNTY OF CLARK )

I, Jane V. Efaw, CCR No. 601, do hereby certify:

That | reported the taking of the 2004
Exam nati on of the witness, CHARLES H TADLCCK, MD.,
at the tinme and pl ace aforesaid;

That prior to being exam ned, the wtness was by
me duly sworn to testify to the truth, the whole
truth, and nothing but the truth;

That | thereafter transcribed ny shorthand notes
into typewiting and that the typewitten transcript
of said 2004 Exam nation is a conplete, true and
accurate transcription of said shorthand notes taken
down at said tinme, and that a request has been nade
to review the transcript.

| further certify that | amnot a relative or
enpl oyee of counsel of any party involved in said
action, nor a relative or enployee of the parties
I nvolved in said action, nor a person financially
interested in the action.

Dat ed at Las Vegas, Nevada, this day of

, 2016.

Jane V. Efaw, CCR #601
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA

In re:

Flamingo-Pedos Surgery
Center, LLC dba Surgery
Center of Southern
Nevada

BK No. 15-13135-abl
Chapter 11

o o/ o/ o/ o/ o\

Debtor-in-Possession,

AUDIO TRANSCRIPTION
341 MEETING OF CREDITORS
HELD February 5, 2015

TRANSCRIBED BY: Kathy Hoffman
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APPEARANCES

For the U.S. Trustee"s Office:

MICHAL J. BLOOM

300 S. Las Vegas Boulevard
Suite 4300

Las Vegas, Nevada 89101

For the Debtor:

ZACHARIAH LARSON

LARSON & ZIRZOW, LLC

850 E. Bonneville Avenue
Las Vegas, Nevada 89101

Also Present:

William D. Smith, M.D.

(Via telephone) Hyatt Collins
Lewis Garfinkle

Christina Weller

Simone Chadda

Richard Dryser

Matthew Johnson
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PROCEEDINGS

MS. BLOOM: We are on the record. This
Is the 341 meeting of the creditors. This is not
continued, is 1t? It"s the original.

C*mon in. Are you for Flamingo Surgery?

UNKNOWN SPEAKER: Yes.

MS. BLOOM: Okay. There"s a creditor®s
sign-in sheet.

This 1s the Meeting of Creditors in the
case of Flamingo Pecos Surgery Center, LLC,
Bankruptcy No. 14-18480. Today 1is
February 5, 2015, and this is the Office of the
United States Trustee. | am Michal Bloom
representing the trustee, and we have a debtor-"s
representative here today.

And what®"s your name, Sir?

DR. SMITH: William Douglas Smith, M.D.

MS. BLOOM: All right. And you“re the
one that signed the schedules?

DR. SMITH: That is correct.

MS. BLOOM: Very good. And 1°m going to
swear you in. Do I need to see i1dentification? |1
don"t think so. AIll right. Tell me your last name

one more time.
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DR. SMITH: Smith.

MS. BLOOM: That"s why 1 forgot it. It"s
too easy. Could you, Dr. Smith, raise your right
hand?

Whereupon,
WILLIAM DOUGLAS SMITH, M.D.,
having been duly sworn in, testified as follows:

MS. BLOOM: Thank you. Counsel?

MR. LARSON: Zach Larson on behalf of
Flamingo Pecos Surgery Center, LLC, doing business
as Surgery Center of Southern Nevada.

MS. BLOOM: Okay. So we"re going to get
everyone®s appearance on the record. First on the
telephone we have.

MR. COLLINS: This i1s Hyatt Collins,
(inaudible), and I am with Gullett Sanford Robinson
& Martin.

MS. BLOOM: Okay. We®ll just go around
the room. Someone start.

MR. GARFINKLE: Sure, let me start.

Lewis Garfinkle of Levine Garfinkle & Eckersley on
behalft of Canyon Medical Building, LLC.

MS. WELLER: Christina Weller from Weller
Law on behalf of Christiansen Law Offices, Eglet

Law Group, LLP, and Sam Harvey Law Firm.
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MS. CHADDA: Simone Chadda from Chadda
Demopolis (ph) on behalf of George Gluck, M.D.

MR. DRYSER: Richard Dryser from Wilson
Elser on behalf DesMed, LLC.

MR. JOHNSON: Matthew Johnson from
Johnson & Gubler on behalf of both the Elcore (ph)
Family Trusts.

MS. BLOOM: Okay. Could we have a
summary of what is going on in the case today and
anything else that you can think of?

MR. LARSON: The summary is is we"re
raising funds to reopen a location. We originally
had three locations that closed in large part, or
some would say mostly, because of the actions of a
poison pill that was managing the place to the
extent where the FBI is investigating.

Was he i1ndicted?

DR. SMITH: Not yes, no.

MR. LARSON: Not yet. But we have
indications he will be indicted.

MS. BLOOM: Okay. This was someone that
worked for --

MR. LARSON: Yes, for the surgery center.

MS. BLOOM: The officer manager, okay.

MR. LARSON: Correct. During his tenure,
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not only did monies disappear, but we"re informed
and believed that various contacts were made
wherein this individual either A, got a kickback or
B, deliberately entered into economically
unfeasible agreements.

MS. BLOOM: Contracts with whom?

MR. LARSON: Various creditors. One such
agreement, for example, would be the linens that
were to be cleaned for various surgery centers were
being shipped to Utah and paid at a three to four
times the normal contractual rate to clean each
linen for each surgery here in Las Vegas. There
are lots of examples. The FBIl is investigating.

The surgery centers have shut down. We
are raising money through a variety of people to
basically put into a capitalization fund to reopen
one location only.

That one location In large part will be
funded, hopefully, still working out the finalized
details, by a party who owns approximately seven
nationwide surgery centers and has vast experience
in building and managing surgery centers as well as
the focus on getting the billables 1In and
converting the center to Medicare and Medicaid.

Right, Doctor?
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DR. SMITH: And not just that but also

where the insurance is local, worker®s comp.

MR. LARSON: Basically taking our account
receivable time from a 90- to 120-day lag time to,
in a case of Medicare, 32-day lag time. So the
goal i1s to get the bell curve up and running and
start collecting receivables.

The doctors can create a lot of
receivables for the center once it reopens iIn
relatively short periods of time because the
surgeries they perform are always insurance covered
that they do or paid for up front.

And the problem was is once we got the
poison pill in there, all the doctors that were
part of the group -- or 11l say two-thirds of the
doctors gave up because he had -- he played the
pyramid scheme allegedly with the doctors saying,
hey, this is what®"s going on and why you®"re not
getting paid and kept the information from the
vital parties as to the true financial condition of
the surgery center.

So once everything is iIn order, it should
be a successful reorganization. We"re trying to
open up escrow now to place the funds i1n in order

to get a motion out of the Court to approve the
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funding, the new capitalization structure as well
as budgetary issues iIn regards to this is what
month two, three and four are going to look like.

MS. BLOOM: Okay. And in terms of --

MR. LARSON: |If the funds are not raised,
this will be a liquidating plan where the
receivables that are not owned by other third
parties will be collected and disbursed by an
agent, but that is not the goal and not the plan.

MS. BLOOM: Okay. So my question
initially i1s what motions are pending? Your firm*s
been employed?

MR. LARSON: 1 don"t think we"ve attended
that hearing yet.

MS. BLOOM: Okay. All right. It looks
like there"s emergency -- oh, those are your first
day motions. That"s right.

MR. LARSON: Did Matt attend those?

MS. BLOOM: Matt attended them. He did.
And I don®"t think we had any problem with any of
them. 1 assume -- | don"t know If the order has
been entered. Nobody objected to any of them, did
they?

MR. LARSON: No.

MS. BLOOM: I didn"t think so. Okay. It
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seems like not a very contentious case.

MR. LARSON: There"s lots of contentions.

MS. BLOOM: Are there? Lots of
contentions but no contentiousness. Okay.

MR. LARSON: 1It"s just a matter of
getting the information to people as to how it
goes.

MS. BLOOM: Yeah. How much was stolen?
Do we know?

DR. SMITH: Millions.

MS. BLOOM: Millions? This went on for
years.

DR. SMITH: Probably at least for three
to five years.

MS. BLOOM: Now, was there an accounting
firm that was --

DR. SMITH: There was probably three
separate accounting firms that appear that he would
hire one, and as soon as the accountants starting
having questions, he would tell us, oh, they"re not
doing a good job. We needed to go to the next one.

MS. BLOOM: Wow. And you all had a lot
of faith In him because?

DR. SMITH: He"s been in the community

for probably 15 years doing similar type of work.
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MS. BLOOM: He®"s never ripped anyone else
off?

DR. SMITH: Not that we know of.

MS. BLOOM: You guys were the lucky
firsts.

DR. SMITH: We were the first ones.

MS. BLOOM: Wow. So he was recommended
by other surgery centers?

DR. SMITH: He was employed by, 1 think,
Health South. So even -- you know, was doing work
directly for them for their centers. And, you
know, we have -- you know, most of the surgeons
here are extremely busy, and we trusted him to do
the day-to-day management.

MS. BLOOM: Those are the people one
trusts the most.

MR. LARSON: Well, there seems to be a
gambling issue too.

DR. SMITH: Yes. There"s credit cards he
used for withdrawing cash from in the middle of the
night, 25, $30,000 at a time.

MS. BLOOM: From the corporate credit
card?

DR. SMITH: Corporate credit card,

uhm-hm.
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MS. BLOOM: Well, that®"s not his fault.

Gambling®s a disease. What"s the problem?

DR. SMITH: Yes, that"s his story.

MS. BLOOM: Yeah, right. Okay.
(Inaudible).

Okay. So I assume everyone that"s here
IS pretty much up to speed. 1"m the only one that
this 1Is new to. Secured debt, there®s a lot of
terminated employees, | guess. Do you know how
much 1s owed, approximately, iIn back salaries?

MR. LARSON: We don"t believe there®s
very many.

MS. BLOOM: Okay.

MR. LARSON: We put most of those
employees on notice so that i1f they had any issues
because (1naudible) was i1In disarray and we"re
putting it together just to make sure. But we"re
under the impression that most of everybody had
been paid.

DR. SMITH: Yeah. | think we currently
-- yeah. We have currently two part-time employees
and I think they may be -- I think everybody is
paid up to date. They may be behind a week or two,
but 1 think everybody i1s up to date.

MS. BLOOM: Okay. Because there®s pages
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this --

LARSON: Yeah, but i1t was out of
d some of them were patients too as
of their --
BLOOM: Oh, they were owed. Okay.
LARSON: Well, because sometimes a
be sued and they would name the
r because that"s where 1t took place.
BLOOM: 1 see.

LARSON: So everybody we had issues

for whether they"re employees or otherwise, we just

through the g
have an issue
MS.
creditors, in
MR.
MS.
where?
MR.
DR.
MS.
the doctors.
together with
DR.
MS.

amut, here®s your notice and i1f you

, please come see us.

BLOOM: Okay. Now, are there inside
siders?

LARSON: Yes.

BLOOM: Okay. And they"re listed

LARSON: How many doctors? 277
SMITH: Yes.

BLOOM: There®s 27? These would be
So how many doctors were there all
ownership interest?

SMITH: 1 want to say 27.

BLOOM: Oh, 27. So you"re all owed
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money. And where are you listed? This would be in
Schedule F?

MR. LARSON: Uhm-hm.

MS. BLOOM: Any particular place? Too
much to look at. All right. So how much is --
let"s just go in round numbers then. So the
secured debt 1s 1.5 million, which iIs -- we don"t
know how much the current employees were owed. So
what*"s the 1.5 million comprised of?

MR. LARSON: They"re probably owed about
zero, the employees.

MS. BLOOM: Okay. So then -- because I"m

MR. LARSON: The secured debt is almost
all equipment based.

MS. BLOOM: Oh, 1 see. 1 didn"t turn the
page. Okay. It"s all equipment. All right.
That"s easy. And 1t"s all been repossessed or
turned over?

MR. LARSON: Not really.

MS. BLOOM: No? You still have 1t.

DR. SMITH: It"s still at the center
we"re planning to reopen.

MS. BLOOM: Okay. So do you know -- have

you worked out agreements you®re going to hold on
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DR. SMITH: That"s what we"re working on
now.

MS. BLOOM: Good. Because that would be
-- yeah, okay. So that"s fine. And then how much
of the unsecured debt is insider debt? 4.27?

MR. LARSON: Gosh, what all the doctors
put In over the years.

DR. SMITH: Oh, it"s probably -- 1 would
think 1t"s probably about 700,000, somewhere in
that range.

MS. BLOOM: That"s 1t? And the rest of
It is what?

DR. SMITH: Vendor debt probably.

MS. BLOOM: Vendor debt mostly, okay.

MR. LARSON: A large part of that is
lease.

MS. BLOOM: Okay.

MR. LARSON: Those two buildings that
were given up.

MS. BLOOM: Now, I guess there®"s no
committee, so we would know by now because Jim*"s
pretty good about that. You haven"t heard
anything.

MR. LARSON: Nothing. Zero.
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MS. BLOOM: This is not my case, SO.

All right. So basically -- wait, this
2.9 million listed as personal property. That"s
receivables or i1s there actual money iIn the bank
somewhere?

DR. SMITH: I think there®"s a small
amount of money iIn the bank.

MS. BLOOM: And it"s also receivables.
And how old are they? How much is collectible?

DR. SMITH: Good question. 1 think a
fair amount of them was around 120 days.

MS. BLOOM: Is i1t government, Medicare,
Medicaid, or mostly private?

DR. SMITH: A mix. A mix.

MS. BLOOM: All right. So your best
guesstimate, how much 1s collectible?

DR. SMITH: 1 would think if we had a
good collection team really working i1t, I would

think 20 percent.

MS. BLOOM: Okay. And that"s optimistic.

DR. SMITH: Yes.

MS. BLOOM: Has anyone started doing that

or is that something you®"re going to do?
DR. SMITH: 1 believe that"s on hold.

MS. BLOOM: It"s on hold. Are you going
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to employ somebody?

MR.
DR.
MS.
MR.
does not plan
MS.
MR.
DR.
MS.
MR.
theoretical.
MS.
MR.

LARSON: Until we get the funding.
SMITH: Yeah.

BLOOM: Oh, so -- okay.

LARSON: Our plan 1s not -- our plan
on utilizing the current ARs --
BLOOM: 1 see.

LARSON: -- to fund the plan.

SMITH: That"s the cherry on top.
BLOOM: Okay.

LARSON: Let me give you a theory, a

BLOOM: Sure.
LARSON: Dr. Smith could operate

let"s call 1t ten times per month, okay, and

generate $400,

000 for fees. Okay? Those would

generally be paid within 90 days. That"s one

doctor out of a team of nine we"re looking at

getting not including the national partner we"re

trying to get to bring In others.

So the surgery center was always

profitable 1T there wasn"t somebody who was

stealing millions of dollars. So it"s not -- we"re

not relying upon the plan to bring in those

receivables to pay for the plan. 1t"s a matter of
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basically re-investing new capital to get the
machine running again.

MS. BLOOM: Okay.

MR. LARSON: Which is expensive. Right?
I mean, we"re talking a half a million dollars at
least.

MS. BLOOM: That"s nothing. That"s one
doctor®s income in a month. Right?

MR. LARSON: Not income.

DR. SMITH: I wish.

MR. LARSON: Not income, we"re talking
fees to -- you know, but the point i1s i1s that -- 1
said theoretical, not actual. Right? The goal is
not to collect on the receivables --

MS. BLOOM: No, I understand 1t"s not the
goal, but --

MR. LARSON: -- in order to do i1t because
it"s a lot of time --

MS. BLOOM: No, I understand.

MR. LARSON: -- that is spent that
doesn®"t necessarily pan out to dollars.

MS. BLOOM: Okay. Let me just ask this,
though, because we all know the longer one waits,
the less collectible they are. And there's

agencies that will take a percentage and do it for




© 00 N o o b~ wWw N P

N N DN N NN DN P P P PP PR R R R
oo A W N P O O 0 N O O d W N +—» O

Page 18
you. Is that worth -- I don"t know if you

considered --

MR. LARSON: Yeah, one of our plans is to
try to sell some, right?

MS. BLOOM: Well, yeah, but whatever --

MR. LARSON: But that is not our focus.

MS. BLOOM: No, I understand. 1°m just
asking because --

MR. LARSON: If we fail, the liquidating
agent will do that for us.

MS. BLOOM: Right. Okay. So --

MR. GARFINKLE: Can 1 ask a question?

MS. BLOOM: Sure, jump right in. Feel

free.

MR. GARFINKLE: 1 was going to ask this
question --

MS. BLOOM: Okay. But say who you are,
first.

MR. GARFINKLE: My name is
Lewis Garfinkle, and I did want to focus on the
accounts receivable. How old are these
receivables?

DR. SMITH: 1°d say the last time I
looked, that would have been a couple months or two

ago, It was about 120 days.
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MR. LARSON: So now you"re at a hundred

and --

MR. GARFINKLE: The trustee is right.

The longer you wait, the less likely you"re going
to be able to collect them. And I mean, i1t sounds
like you really do need to get a collection company
in place who -- 1 mean, they typically will do it
based on what they collect, a percentage of 1t, so
It"s not going to cost the debtor any money as
such, 1 mean. So Is that something that --

MR. LARSON: It"s something we"ll do 1f
we convert to a 7 or appoint a liquidating agent.
Right? |If we -- if the plan comes together, right,
the surgery center will have a team in place that
bills. Right? So they will have -- they"ll have
the time and now be employed to bill not only the
new current stuff, but focus on older stuff.

Could we sell 1t? Yes, perhaps. But
there®s no need -- what 1"m saying is the ARs will
not make or break the case. |If the case transforms
into a liquidating 11 and/or 7, a liquidating agent
will be appointed to go sell that stuff.

MR. GARFINKLE: You know, 1 --

MR. LARSON: If your client wants to show

up and say, Dear Mr. Larson, right, we see what
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your receivables are and we would like to pay X for
them 1T we can see them, | would be happy to
listen. But that"s not part of our -- we"re not
focused on that because that"s not the success of
this case. Does that make sense?

MR. GARFINKLE: Well, 1 understand, but
why wouldn®"t you want to -- 1If there are assets out
there, okay, a couple of million, that could be
worked by a collection company that might charge
you X amount of dollars for what they collect, why
wouldn®"t you want to go ahead and start doing that
now so that you can collect those assets --

MR. LARSON: We"re going to if we ever --

MR. GARFINKLE: But why should it be
contingent? Why can®"t you do that now iIs my
question.

MS. BLOOM: Yeah.

MR. LARSON: 1t"s not contingent. It"s
just —-

MR. GARFINKLE: Well, 1t is. Because
what you"re saying is is that it should be
contingent upon whether the success of your plan.

I mean, why 1T there are assets out there right
now, why wouldn®"t you want to marshall those for

the benefit of the estate and the creditors --




© 00 N o o b~ wWw N P

N N DN N NN DN P P P PP R R
oo A W N P O O 0 N O O d W N +—» O

Page 21
MR. LARSON: We"re going to.

MR. GARFINKLE: -- when i1t doesn"t cost
any money?

DR. SMITH: Well, we had a billing
company doing that, and then because they were not
get paid, they stopped doing that. And that would
happen about, I want to say, two or three months
ago. So the question would be 1f these people have
a contract, can we just then bring in (inaudible)
can buy those same accounts they were working, 1™m
not sure that we can do that.

MR. GARFINKLE: Doctor, when you say
billing company, was it you guys had contracted
somebody to -- you know, Aargon or somebody --

DR. SMITH: (Inaudible) yes.

MR. GARFINKLE: Okay. And when you say
they weren®t getting paid, they weren"t getting
paid by --

DR. SMITH: By us because they had
initially a monthly agreement to work the accounts
as well as going on for our ongoing business. And
there was some concern about if they were truly
working the back accounts or not, which takes a lot
more work. And then they said they wanted more

money when they saw we were having problems, and




© 00 N o o b~ wWw N P

N N DN N NN DN P P P PP R R R R
oo A W N P O O 0 N O O b W N +—» O

Page 22

then snowball, snowball, snowball.

So, again, we had somebody doing that.
There®s a disagreement with 1f they"re still
working or not, which they are not. Again, I"m not
sure that legally we could then have somebody else

come in to try to work those same accounts right

now.
MS. BLOOM: Anything else?
MR. GARFINKLE: No.
MS. WELLER: 1 just have one quick
question.

MS. BLOOM: Sure.

MS. WELLER: Christina Weller just on
accounts receivable. Are you holding any of like
the personal injury loans yourself or did you sell
them all off?

DR. SMITH: 1 think that we were trying
to sell most of those off. 1I"m sure we have a
couple, but I would suspect that they"re probably
not great cases. Because certainly we gave --
several different companies come look at our cases
and the ones we were left with were ones somebody
did not want to purchase.

MS. WELLER: Okay.

MR. GARFINKLE: 1 don®"t remember when my
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clients stopped doing business with (inaudible),
but 1 think i1t was quite -- 1 think it was a while
ago. So I don"t think that they would have
purchased anything --

MR. LARSON: Well, maybe somebody -- 1|
know there were two or three other companies the
center had worked with, and, again, Mr. Barnes,
maybe 1 shouldn®t use his name, but the manager was
in charge of a lot of these things, and so we"re
just still -- you know, still picking up the
pieces.

DR. SMITH: 1t all came to a head very,
very quickly.

MR. GARFINKLE: 1"m familiar with
Mr. Barnes.

MS. BLOOM: Okay. Let"s see. Oh, so can
you give us a status on -- so there were 27
doctors, there"s nine that are still on board?

MR. LARSON: Well, we"re trying to see
who"s willing to be involved. We had some people
say yeah, but the proof will be when they put money
into an escrow account.

MS. BLOOM: Okay. Can you talk about
what you"re anticipating? You"re trying to get

other -- some national company and more doctors and




© 00 N o o b~ wWw N P

N N DN N NN DN P P P PP R, R R R
oo A W N P O O 0 N O O W N +—» O

Page 24

then you®ll do some --

MR. LARSON: Yes. And we already found
-- the national company has already put money in
towards to help us get to a bankruptcy.

MS. BLOOM: Can you say what the company

MR. LARSON: VIP Centers, 1 think his
name i1s Dr. Rabukata (ph). He"s a managing
partner. Again, he®"s certainly got a lot more
experience than we ever had with Mr. Barnes. So 1
think 1f we can keep this going, we feel very
confident he"ll give us the expertise we need.

MS. BLOOM: Okay. So he put money 1in
when and where?

DR. SMITH: Well, he gave money to help
us continue our business --

MR. LARSON: Well, yes and no. From a
bankruptcy perspective, he bought a license for a
closed location in anticipation he could negotiate
with that particular landlord to open that
location. As it turned out, the license we sold
them, the landlord negotiations failed. But he did
purchase that license from us. It is listed on
SOFA.

MS. BLOOM: Okay.
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MR. LARSON: That money we"d utilize to

help fund. He"s also agreed to lease certain
equipment that he will need to open up the new land
or the new surgery center should i1t go forward.

And/or if he opens up another center with
that equipment, we"d have to get permission from
the Court to do that if 1t"s really ours. But
that"s the goal i1s to reopen the center.

MS. BLOOM: Okay. Here®s the SOFA.
Okay. And where®s that listed?

MR. LARSON: It would be, what, No. 10.

MS. BLOOM: Okay. Bill of sale for
license. All right.

MR. GARFINKLE: Sawyer and Collins. My
old firm.

MS. BLOOM: Oh, that"s --

MR. LARSON: No comment.

MS. BLOOM: Yeah, no comment. We know
where that is.

MR. GARFINKLE: That was many years ago.

MS. BLOOM: Okay. It doesn"t say -- does
anybody want to see that agreement? Because,
whatever, it doesn"t say what -- that includes the
equipment, the equipment leases?

MR. LARSON: No, two separate agreements.




© 00 N o o b~ wWw N P

N N DN N NN DN P P P PP R R R R R
oo A W N B O O 0 N O O b W N +—» O

Page 26
MS. BLOOM: Okay. So right now there was

only $50,000 put in for the license.

MR. LARSON: Yes, correct.

MS. BLOOM: And that"s 1t. All right.
But there will be another agreement. So there were
three surgery centers. So that®"s one of them
that"s essentially taken care of. You®"re going to
try to get funding to open up the other two again.

DR. SMITH: Just the one.

MS. BLOOM: Oh, just for this one. So
which one i1s 1t?

DR. SMITH: 1It"s the one on Burnham on
the east side.

MS. BLOOM: Okay.

DR. SMITH: Next to Desert Springs
Hospital.

MS. BLOOM: Oh, this one that"s listed,
and so there still is an office there. Okay.

MR. LARSON: And the one on Twain, that"s
closed down.

DR. SMITH: Correct.

(Off the record.)

MS. BLOOM: Okay. We are recording

again. You talked about -- yeah, we talked about

the licensing purchase. And go ahead. 1°m sure




© 00 N o o b~ wWw N P

N N DN N NN DN P P P PP R R R
oo A W N B O O 0 N O O b W N +—» O

Page 27

everybody wants to hear whatever you®re willing to
say on the record about what the plans are, how far
you"ve gotten with bringing In more investors.

MR. LARSON: Well, 1 think the key i1s to
get the right doctors involved who are willing to
proceed. 1 mean, certainly with everything we"ve
been through the past three years what we
discovered as taken the heart and soul out of us.

Because, you know, to deliver, you know,
really a great product for lack of a better term
where people do well, do great surgery and then to
see It just ripped apart has been very hard for us.

So to try to get doctors to agree, well,
let"s -- you know, let"s do it all over again but
do 1t 1in a smarter fashion, a more efficient
fashion. So that"s what we"re getting up against.
And 1 think that, you know, with an eight to ten
surgeons who are putting up the money, 1 think that
it will be very, very successful.

MS. BLOOM: So you already have eight to
ten you said?

DR. SMITH: We"ve got 10 probably 15
doctors who voiced interest.

MS. BLOOM: Okay.

DR. SMITH: 1 assume, like anything else,
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that 1T we get two-thirds of them to put up money,

I think we"ll be very happy with.

MS. BLOOM: Okay. So what"s your time
line? Do you have any i1dea?

DR. SMITH: 1"m hoping to have i1t funded
within the next three to six weeks.

MS. BLOOM: Oh, excellent, okay.

MR. LARSON: Yeah, we"re getting escrow
open so we can show people that, A, this is where
you put In so we can tell the Court this is what"s
going on so we can -- the goal i1s we"re already
working on the plan.

MS. BLOOM: Right.

MR. LARSON: Right. Because if this
happens, the plan and this (inaudible) are going to
be coming very fast.

MS. BLOOM: Right.

MR. LARSON: Because figuring out the
numbers isn"t that difficult, but we can"t do the
numbers unless we know there®s money there, so.

MS. BLOOM: Is any of the stolen money
recoverable or is that also off the table?

DR. SMITH: Probably unlikely. He
doesn"t have really any great assets thus far. We

can see he"s got a home that®"s mortgaged up to the
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hilt.

MS. BLOOM: Okay.-

MR. LARSON: We"re hoping he goes to

\-.
Q

MS. BLOOM: Yeah, that would be nice, but
it won"t help your business.

All right. Anyone have questions?

MR. GARFINKLE: They"ve been answered.

MS. BLOOM: All right. Hyatt, do you
have any questions?

MR. COLLINS: I do not. Thank you.

MS. BLOOM: Okay. Then we are concluded.
Thank you.

(Whereupon, the recording ended.)
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TRANSCRIBER*®S CERTIFICATE

STATE OF NEVADA )
SS.
COUNTY OF CLARK )

I, Kathy Hoffman, do hereby certify:

That 1 listened to the recording of a 341
Meeting of Creditors for Flamingos-Pecos Surgery Center
dba Surgery Center of Southern Nevada;;

That | thereafter transcribed said
recording into a typewritten transcript and that
the typewritten transcript of said proceedings are
a complete, true, and accurate transcription of
said recording to the best of my ability to hear
and understand the recording.

I further certify that 1 am not a
relative or employee of counsel involved in said
action, nor a person financially iInterested In said
action.

KATHY HOFFMAN, TRANSCRIBER
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FILL
DANIEL G. BOGDEN
United States Attorney A 21 20
District of Nevada MAY g1 &
CRANE M. POMERANTZ
Assistant United States Attorney 7
333 Las Vegas Boulevard South, Suite 5000 CLEFD“‘(S’ #R?C?lgg r':;é’.vjpﬁgum
Las Vegas, Nevada 89101 . DEPUT

5Y

702-388-6336

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
-00o0-
UNITED STATES OF AMERICA, )
) Case No
Plaintiff g
vs. ; PLEA AGREEMENT UNDER
) FED. R. CRIM. P. 11 (c)(1)(A) and
ROBERT W. BARNES, ; (B)
Defendant. g

Plaintiff United States of America, by and through Daniel G. Bogden, United
States Attorney, and Crane M. Pomerantz, Assistant United States Attorney, the
defendant Robert W. Barnes, and the defendant's attorney, Daniel Albregts,
submit this Plea Agreement under Fed. R. Crim. P. 11(c)(1)(A and B).

I. SCOPE OF AGREEMENT

The parties to this Plea Agreement are the United States of America and
Robert W. Barnes. This Plea Agreement binds the defendant and the United
States Attorney’s Office for the District of Nevada. It does not bind any other
prosecuting, administrative, or regulatory authority, the United States Probation

Office, or the Court.
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The Plea Agreement sets forth the parties’ agreement regarding criminal
charges referenced in the Plea Agreement and applicable sentences, fines,
restitution and forfeiture. It does not control or prohibit the United States or any
agency or third party from seeking any other civil or administrative remedies
directly or indirectly against the defendant.

II. DISPOSITION OF CHARGES AND WAIVER OF TRIAL RIGHTS

A. Guilty Plea. The defendant knowingly and voluntarily agrees to plead
guilty to the following charges set forth in the Criminal Information:

Count One: Embezzlement in Connection with Health Care, in violation of
Title 18, United States Code, Section 669.

The defendant also agrees to the forfeiture of the property, the imposition of
the forfeiture on the property, and the imposition of the in personam criminal
forfeiture money judgment as set forth in the Plea Agreement and the Forfeiture
Allegations of the Criminal Information.

B. Waiver of Trial Rights. The defendant acknowledges that he has been

advised and understands that by entering a plea of guilty he is waiving -- that is,
giving up certain rights guaranteed to all defendants by the laws and the
Constitution of the United States. Specifically, the defendant is giving up:

1. The right to proceed to trial by jury on all charges, or to a trial
by a judge if the defendant and the United States both agree;

2. The right to confront the witnesses against the defendant at

such a trial, and to cross-examine them;
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3. The right to remain silent at such a trial, with assurance that
his silence could not be used against his in any way;

4, The right to testify in his own defense at such a trial if he so
chooses;

5. The right to compel witnesses to appear at such a trial and
testify in the defendant's behalf; and

6. The right to have the assistance of an attorney at all stages of
such proceedings.

7. The right to be indicted by a grand jury.

C. Withdrawal of Guilty Plea. The defendant will not seek to withdraw

his guilty pleas after he has entered them in court.

D. Additional Charges. The United States agrees not to bring any

additional charges against the defendant arising out of the investigation in the
District of Nevada which culminated in this Plea Agreement and based on conduct
known to the United States except that the United States reserves the right to
prosecute the defendant for any crime of violence as defined by 18 U.S.C. § 16.
III. ELEMENTS OF THE OFFENSES

Counts One: The elements of Embezzlement in Connection with Health
Care, in violation of 18 U.S.C. § 669 are:

First, the defendant, without authority, embezzled money from the

Surgical Centers of Southern Nevada and related entities;

Second, the defendant acted knowingly and willfully;
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Third, the Surgical Center of Southern Nevada was an entity that
provided health care benefits for which payment may be made under a health care
benefit program; and

Fourth, the amount embezzled exceeded $100.

18 U.S.C. § 669; 18 U.S.C. § 24(b).
IV.  FACTS SUPPORTING GUILTY PLEA

A. The defendant will plead guilty because he is, in fact and under the
law, guilty of the crimes charged.

B. The defendant acknowledges that if he elected to go to trial instead of
pleading guilty, the United States could prove his guilt beyond a reasonable doubt
and establish its right to forfeit the specified property by preponderance of the
evidence. = The defendant further acknowledges that his admissions and
declarations of fact set forth below satisfy every element of the charged offenses.

C. The defendant waives any potential future claim that the facts he
admitted in this Plea Agreement were insufficient to satisfy the elements of the
charged offenses.

D. The defendant admits and declares under penalty of perjury that the
facts set forth below are true and correct:

Beginning on or about October 5, 2006, defendant Robert W. Barnes worked
as the Operating Manager / Office Administrator for Surgery Centers of Southern
Nevada (“SCSN”). SCSN is an outpatient ambulatory surgical center at which
surgical procedures not requiring an overnight hospital stay are performed.

Procedures performed at SCSN are reimbursed by public and private health
4
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insurance companies on behalf of their beneficiaries. As the Operating Manager /
Office Administrator for SCSN, defendant Robert W. Barnes was responsible for
the management and finances of that entity, including vendor payments and
distributions to the physician investors who owned SCSN and performed surgical
procedures there. At all relevant times, SCSN had locations at Burnham Avenue
and W. Twain Avenue in Las Vegas. Defendant Robert W. Barnes’ criminal
conduct took place in the District of Nevada.

In approximately 2010, SCSN began to struggle financially. Vendor
payments, including rent, were long overdue and physician-investors ceased
receiving distributions on their investments, despite the fact that SCSN continued
to receive reimbursement from the various public and private insurance companies
whose beneficiaries had procedures there. SCSN ultimately declared bankruptcy
as a result of the substantial amounts due to its various vendors, causing
significant losses to its physician investors.

Defendant Robert W. Barnes was responsible for the lack of payments to
vendors and lack of distributions to investors. Between approximately 2010 and
continuing through 2013, he embezzled at least $1.3 million dollars from SCSN,
without authority to do so. Defendant Robert W. Barnes improperly used multiple
SCSN credit cards for personal purchases, including travel, jewelry, concerts and
dining. For example, defendant Robert W. Barnes obtained approximately
$515,000 in casino cash advances using SCSN credit cards, which he used for
personal gambling. In February 2013, defendant Robert W. Barnes used an SCSN

credit card to purchase a diamond and platinum ring for $38,000. During one five
5
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month period in 2013, defendant Robert W. Barnes charged approximately $45,000
on one SCSN credit card for concert tickets, hotels and expenses at Disneyland,
expensive meals, and other personal entertainment and expenses. Defendant
Robert W. Barnes also embezzled funds from entities related to SCSN, including
Epiphany Surgical Solutions (“ESS”), a management company that received fees
from SCSN for management services, and VIP Surgical Centers, a prospective
surgical center that defendant Robert W. Barnes was managing through ESS, in
which several physicians had made substantial cash investments.

At all relevant times, the defendant acted knowingly and willfully.

The parties agree that $1.3 million is the correct measure of loss for
guideline calculation purposes.

The defendant admits that the property and the in personam criminal
forfeiture money judgment amount listed in Section X is any property, real or
personal, which constitutes or is derived from proceeds traceable to a violation of
Title 18, United States Code, Section 669, a specified unlawful activity as defined
in Title 18, United States Code, Section 1956(c)(7)(F), involving a Federal health
care offense as defined in Title 18, United States Code, Section 24, or a conspiracy
to commit such offense, and is property, real or personal, that constitutes or is
derived, directly or indirectly, from gross proceeds traceable to the commission of
Title 18, United States Code, Section 669, involving a Federal health care offense
as defined in Title 18, United States Code, Section 24, and is subject to forfeiture

pursuant to Title 18, United States Code, Section 981(a)(1)(C) with Title 28, United
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States Code, Section 2461(c); Title 18, United States Code, Section 982(a)(7); and
Title 21, United States Code, Section 853(p).
V. COLLATERAL USE OF FACTUAL ADMISSIONS

The facts set forth in Section IV of this Plea Agreement shall be admissible
against the defendant under Fed. R. Evid. 801(d)(2)(A) at sentencing for any
purpose. If the defendant does not plead guilty or withdraws his guilty pleas, the
facts set forth in Section IV of this Plea Agreement shall be admissible at any
proceeding, including a trial, for impeaching or rebutting any evidence, argument
or representation offered by or on the defendant's behalf. The defendant expressly
waives all rights under Fed. R. Crim. P. 11(f) and Fed. R. Evid. 410 regarding the
use of the facts set forth in Section IV of this Plea Agreement.
VI. APPLICATION OF SENTENCING GUIDELINES PROVISIONS

A, Discretionary Nature of Sentencing Guidelines. The defendant

acknowledges that the Court must consider the United States Sentencing
Guidelines (“USSG” or “Sentencing Guidelines”) in determining the defendant’s
sentence, but that the Sentencing Guidelines are advisory, not mandatory, and the
Court has discretion to impose any reasonable sentence up to the maximum term
of imprisonment permitted by statute.

B. Offense Level Calculations. The parties stipulate to the following

calculation of the defendant’s offense level under the Sentencing Guidelines,
acknowledge that these stipulations do not bind the Court, and agree that they will
not seek to apply any other specific offense characteristics, enhancements or

reductions
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Count One: 18 U.S.C. § 669
a. Base Offense Level USSG § 2B1.1: 6
b. Loss < $1.5 million: +14
Adjusted Offense Level: 20
Less: Acceptance of Responsibility -3
Total Offense Level: 17
The defendant acknowledges that the statutory maximum sentence and any
statutory minimum sentence limit the Court’s discretion in determining the
defendant’s sentence notwithstanding any applicable Sentencing Guidelines
provisions.
C. Reduction of Offense Level for Acceptance of Responsibility. Under
U.S.S.G. §3E1.1(a), the United States will recommend that the defendant receive a
two-level downward adjustment for acceptance of responsibility unless he (a) fails

to truthfully admit facts establishing a factual basis for the guilty plea when he
enters the plea; (b) fails to truthfully admit facts establishing the amount of
restitution owed when he enters his guilty plea; (c) fails to truthfully admit facts
establishing the forfeiture allegations when he enters his guilty plea; (d) provides
false or misleading information to the United States, the Court, Pretrial Services,
or the Probation Office; (e) denies involvement in the offense or provides conflicting
statements regarding his involvement or falsely denies or frivolously contests
conduct relevant to the offense; (f) attempts to withdraw his guilty plea; (g)
commits or attempts to commit any crime; (h) fails to appear in court; or (i) violates

the conditions of pretrial release.
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Under USSG §3E1.1(b), the United States will move for an additional one-
level downward adjustment for acceptance of responsibility before sentencing
because the Defendant communicated his decision to plead guilty in a timely
manner that enabled the United States to avoid preparing for trial and to
efficiently allocate its resources.

These Sentencing Guidelines provisions, if applied, will result in a total
offense level of either 18 (if two-level adjustment applies) or 17 (if two-level
adjustment and additional one-level adjustment both apply.)

D. Criminal History Category. The defendant acknowledges that the

Court may base his sentence in part on the defendant’s criminal record or criminal
history. The Court will determine the defendant’s Criminal History Category
under the Sentencing Guidelines.

E. Relevant Conduct. The Court may consider any counts dismissed

under this Plea Agreement and all other relevant conduct, whether charged or
uncharged, in determining the applicable Sentencing Guidelines range and
whether to depart from that range.

F. Additional Sentencing Information. The stipulated Sentencing

Guidelines calculations are based on information now known to the parties. The
parties may provide additional information to the United States Probation Office
and the Court regarding the nature, scope, and extent of the defendant’s criminal
conduct and any aggravating or mitigating facts or circumstances. Good faith
efforts to provide truthful information or to correct factual misstatements shall not

be grounds for the defendant to withdraw his guilty plea.
9
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The defendant acknowledges that the United States Probation Office may
calculate the Sentencing Guidelines differently and may rely on additional
information it obtains through its investigation. The defendant also acknowledges
that the Court may rely on this and other additional information as it calculates
the Sentencing Guidelines range and makes other sentencing determinations, and
the Court’s reliance on such information shall not be grounds for the defendant to
withdraw his guilty plea.

VII. APPLICATION OF SENTENCING STATUTES

A. Maximum Penalty. The maximum penalty for Embezzlement in|

Connection with Health Care under 18 U.S.C. § 669 is ten years imprisonment and
a fine of $250,000, or both.

B. Factors Under 18 U.S.C. § 3553. The Court must consider the factors

set forth in 18 U.S.C. § 3553(a) in determining the defendant’s sentence. However,
the statutory maximum sentence and any statutory minimum sentence limit the

Court’s discretion in determining the defendant’s sentence.

C. Parole Abolished. The defendant acknowledges that his prison

sentence cannot be shortened by early release or parole because parole has been
abolished.

D. Supervised Release. In addition to imprisonment and a fine, the

defendant will be subject to a term of supervised release of not more than three
years. Supervised release is a period of time after release from prison during
which the defendant will be subject to various restrictions and requirements. If

the defendant violates any condition of supervised release, the Court may order the
10
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defendant’s return to prison for all or part of the term of supervised release, which
could result in the defendant serving a total term of imprisonment equal to the
statutory maximum prison sentence of 10 years of imprisonment.

E. Special Assessment. The defendant will pay a $100.00 special

assessment per count at the time of sentencing.
VIII. POSITIONS REGARDING SENTENCE

In light of mutual consideration, the United States will seek a sentence
within the applicable sentencing guideline range as determined by the Court,
unless the defendant commits any act that could result in a loss of the downward
adjustment for acceptance of responsibility, in which case the United States may
recommend any term up to the statutory maximum. The defendant acknowledges
that the Court does not have to follow that recommendation. The defendant
reserves the right to request a sentence below the Sentencing Guidelines range as
determined by the Court and may seek a downward adjustment pursuant to 18
U.S.C. § 3553 or USSG § 4A1.3(b)(1) from any sentence the Court may impose.

The Defendant acknowledges that the Court does not have to follow this
recommendation. The Defendant also acknowledges that the Court does not have
to grant a downward departure based on the Defendant’s substantial assistance to
the United States, even if the United States chooses to file a motion pursuant to 18
U.S.C. § 3553(e)(1), USSG § 5K1.1, or Fed. R. Crim. P. 35. This Plea Agreement
does not require the United States to file any pre- or post-sentence downward

departure motion under USSG § 5K1.1 or Fed. R. Crim. P. 35. The United States

11
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reserves its right to defend any lawfully imposed sentence on appeal or in any post-
conviction litigation.

The defendant agrees that he will not seek early termination or reduction of
his term of supervised release.
IX. RESTITUTION

In exchange for benefits received under this Plea Agreement, the defendant
agrees to pay restitution in an amount determined by the Court, to be applied
towards the losses the defendant caused by his participation in the offenses,
whether charged or uncharged, pled to or not, and by all of his relevant conduct. 18
U.S.C. § 3663(a)(3). The defendant cannot discharge his restitution obligation
through bankruptcy proceedings. The defendant acknowledges that restitution
payments and obligations cannot offset or reduce the amount of any forfeiture
judgment imposed in this case.
X. FORFEITURE
The defendant knowingly and voluntarily:

A. Agrees to the District Court imposing the civil judicial forfeiture or the

criminal forfeiture of:

1. 2007 Honda Accord EX Gray 4D Sedan, VIN 1HGCM56857A164507,

Nevada License Plate 452WVU;
2. 2011 EXP Limited 5.4L 4X4 Ford Expedition, Color: Sterling Gray
Metallic, VIN 1FMJU2A53BEF36389, Nevada License Plate 929VJR;
3. 14k white gold cluster stud earrings with four princess cut diamonds

surrounded by 16 round diamonds;
12
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4. Ladies stainless steel Breitling Lady Colt A72345 Watch with blue

Mother of Pearl dial, diamond bezel (28 diamonds), Serial No. 386210;

5. Ladies 14k white gold ring centered with one rectangle blue Tourmaline

with 45 diamonds;

6. Ladies Tanzanite (approx. 40 carats) platinum ring with 152 brilliant

diamonds;

7. Ladies 14k white gold with violetish red Garnet surrounded by 74

brilliant diamonds;

8. Ladies platinum oval shaped bluish green Tourmaline with 92 brilliant

diamonds;

9. Ladies 14k white gold ring, pear shaped cabochon cut black opal with

blue play of color and 50 diamonds;
10.Movado Womans watch with black in color face;
11.Edge Watch with brown leather like wrist band;
12.Tag Heuer lady's Watch silver in color;
13. Gucci Watch gold in color;
14.Necklace, silver in color, with Tiffany pendant heart shaped;
15.Necklace, silver in color, with floral design pendant;
16.Bracelet gold in color with green in color stones;
17.Bracelet gold in color appeared to be broken at time of seizure;
18.Bracelet clear stone type;
19.Pair of Earrings with green in color stones;

20.Metal ring, yellow in color with green in color stones;
13
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21.Pair of Earrings tear drop shaped,;

22.Pair of Earrings heart shaped;

23.Braided necklace, yellow in color;

24.Ring, silver in color with clear stones;

25.Pair of Earrings flower shaped;

26.Ring, silver in color with clear stones;

27.Pair of Earrings hoop shaped yellow in color;

28.Pair of Earrings, yellow in color with round white in color stones;

29.Thick Bracelet yellow in color;

30.Two (2) necklace like coils of wooden type beads;

31.Pair of Earrings, yellow in color;

32."L" shaped pendant yellow in color;

33.Three (3) rings, yellow in color: One (1) with clear type stones, Two (2)
with heart shaped designs;

34.Ring, white in color with clear stones;

35.Two (2) Rings yellow in color with blue in color stones;

36.Ring, yellow in color with green in color stone;

37.Ring, heart shaped with clear stones;

38.Two (2) Rings yellow in color with white in color stones;

39.Five Bracelets: Two (2) yellow in color; Two (2) yellow in color with name
plates on them "Lucas" and "Joshua"; One (1) yellow in color with green
stones;

40.Necklace, white in color;
14
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41.Necklace, white in color with tear drop pendant;

42.0ne (1) Necklace, white in color with pink in color stone; One (1) pair of
earrings with pink in color stones;

43.0ne (1) Necklace, gold in color; and One (1) Bracelet gold in color;

44.0ne (1) pendant with picture; and One (1) round pendant yellow in color;
and

45.Pair of Earrings, orange in color

(all of which constitutes property);

B. Agrees to the District Court imposing an in personam criminal forfeiture
money judgment including, but not limited to, at least $1,300,000, and that the
property will be applied toward the payment of the money judgment;

C. Agrees to the abandonment, the civil administrative forfeiture, the civil
judicial forfeiture, or the criminal forfeiture of the property;

D. Abandons or forfeits the property to the United States;

E. Relinquishes all right, title, and interest in the property;

F. Waives his right to any abandonment proceedings, any civil administrative
forfeiture proceedings, any civil judicial forfeiture proceedings, or any criminal
forfeiture proceedings of the property and the in personam criminal forfeiture
money judgment (proceedings);

G. Waives service of process of any and all documents filed in this action or any
proceedings concerning the property and the in personam criminal forfeiture

money judgment arising from the facts and circumstances of this case;

15
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H. Waives any further notice to him, his agents, or his attorney regarding the
abandonment or the forfeiture and disposition of the property;

I. Agrees not to file any claim, answer, petition, or other documents in any
proceedings concerning the property and the in personam criminal forfeiture
money judgment;

J. Waives the statute of limitations, the CAFRA requirements, Fed. R. Crim. P.
7, 11, and 32.2, all constitutional requirements, including, but not limited to, the
constitutional due process requirements of any proceedings concerning the in
personam criminal forfeiture money judgment;

K. Waives his right to a jury trial on the forfeiture of the property;

L. Waives all constitutional, legal, and equitable defenses to the forfeiture or
abandonment of the property and the in personam criminal forfeiture money
judgment in any proceedings, including, but not limited to, (1) constitutional or
statutory double jeopardy defenses and (2) defenses under the Excessive Fines or
Cruel and Unusual Punishments Clauses of the Eighth Amendment to the United
States Constitution;

M. Agrees to the entry of an Order of Forfeiture of the property and the in
personam criminal forfeiture money judgment to the United States;

N. Waives the right to appeal any Order of Forfeiture;

O. Agrees the property is forfeited to the United States;

P. Agrees that the in personam criminal forfeiture money judgment is
immediately due and payable and is subject to immediate collection by the United

States;
16
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Q. Agrees and understands the abandonment, the civil administrative
forfeiture, the civil judicial forfeiture, or the criminal forfeiture of the property and
the in personam criminal forfeiture money judgment shall not be treated as
satisfaction of any assessment, fine, restitution, cost of imprisonment, or any other
penalty the Court may impose upon the defendant in addition to the abandonment
or the forfeiture;

R. Acknowledges that the amount of the forfeiture may differ from, and may be
significantly greater than or less than, the amount of restitution; and

S. Agrees to take all steps as requested by the United States to pass clear title
of the property and of any forfeitable assets which may be used to satisfy the in
personam criminal forfeiture money judgment to the United States and to testify
truthfully in any judicial forfeiture proceedings. The defendant understands and
agrees that the property and the in personam criminal forfeiture money judgment
amount represent proceeds and/or facilitating property of illegal conduct and are
forfeitable. The defendant acknowledges that failing to cooperate in full in either
the forfeiture of the property or the disclosure of assets constitutes a breach of this
Plea Agreement.

XI. FINANCIAL INFORMATION AND DISPOSITION OF ASSETS

Before or after sentencing, upon request by the Court, the United States, or
the Probation Office, the defendant will provide accurate and complete financial
information, submit sworn statements, and/or give depositions under oath
concerning his assets and his ability to pay. The defendant will surrender assets

he obtained directly or indirectly as a result of his crimes, and will release funds
17
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and property under his control in order to pay any fine, forfeiture, or restitution in
the amount of $19,146.00 ordered by the Court.
XII. THE DEFENDANT’S ACKNOWLEDGMENTS AND WAIVERS

A. Plea Agreement and Decision to Plead Guilty. The defendant

acknowledges that:

(D) He has read this Plea Agreement and understands its terms
and conditions;

2) He has had adequate time to discuss this case, the evidence,
and this Plea Agreement with his attorney;

3) He has discussed the terms of this Plea Agreement with his
attorney;

(4)  The representations contained in this Plea Agreement are true
and correct, including the facts set forth in Section IV; and

(5) He was not under the influence of any alcohol, drug, or
medicine that would impair his ability to understand the Agreement when he
considered signing this Plea Agreement and when he signed it.

The defendant understands that he alone decides whether to plead guilty or
go to trial, and acknowledges that he has decided to enter his guilty plea knowing
of the charges brought against him, his possible defenses, and the benefits and
possible detriments of proceeding to trial. The defendant also acknowledges that
he decided to plead guilty voluntarily and that no one coerced or threatened his to

enter into this Plea Agreement.

18
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B. Waiver of Appeal and Post-Conviction Proceedings. The defendant
knowingly and expressly waives: (a) the right to appeal any sentence imposed
within or below the applicable Sentencing Guideline range as determined by the
Court; (b) the right to appeal the manner in which the Court determined that
sentence on the grounds set forth in 18 U.S.C. § 3742; and (c) the right to appeal
any other aspect of the conviction or sentence and any order of restitution or
forfeiture.

The defendant also knowingly and expressly waives all collateral challenges,
including any claims under 28 U.S.C. § 2255, to his conviction, sentence, and the
procedure by which the Court adjudicated guilt and imposed sentence, except non-
waivable claims of ineffective assistance of counsel.

The defendant acknowledges that the United States is not obligated or

required to preserve any evidence obtained in the investigation of this case.

19
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XIII. ADDITIONAL ACKNOWLEDGMENTS

This Plea Agreement resulted from an arms-length negotiation in which
both parties bargained for and received valuable benefits in exchange for valuable
concessions. It constitutes the entire agreement negotiated and agreed to by the
parties. No promises, agreements or conditions other than those set forth in this
agreement have been made or implied by the defendant, the defendant’s attorney,
or the United States, and no additional promises, agreements or conditions shall
have any force or effect unless set forth in writing and signed by all parties or

confirmed on the record before the Court.

1

DATE ?)/“ i Wt o
l l /érbane M. Porplerantz
Assistant Unitied States Attorney

DATE ﬂ“ﬂ/l‘o @Qﬁ\

‘ Daniel Albregts
Counsel for the Defendant

— LA 3

Robert W. Barnes
Defendant
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LARSON & ZIRZOW, LLC
ZACHARIAH LARSON, ESQ.
Nevada Bar No. 7787

E-mail: zlarson@lzlawnv.com
MATTHEW C. ZIRZOW, ESQ.
Nevada Bar No. 7222

E-mail: mzirzow(@lzlawnv.com
SHARA L. LARSON, ESQ.
Nevada Bar No. 7786

E-mail: slarson@lzlawnv.com
810 S. Casino Center Blvd. #101
Las Vegas, Nevada 89101
Telepone: (702) 382-1170
Fascimile: (702) 382-1169

Proposed Attorneys for Debtor

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA

In re: Case No.: BK-S-14-18480-ABL
Chapter 11
FLAMINGO-PECOS SURGERY CENTER, LLC
DBA SURGERY CENTER OF SOUTHERN
NEVADA, Date: OST PENDING
Time: OST PENDING
Debtor.

OMNIBUS DECLARATION OF WILLIAM SMITH, M.D. IN SUPPORT
OF DEBTOR’S INTERIM EMERGENCY MOTIONS AND RELATED RELIEF

I, WILLIAM SMITH, M.D. hereby declare as follows:

L. I am over the age of 18 and am mentally competent. [ make this declaration in
support of the motions and applications requesting various types of immediate relief (collectively,

the “Emergency Motions™) filed by Flamingo-Pecos Surgery Center, LLC dba Surgery Center of

Southern Nevada (“Debtor™), debtor and debtor-in-possession in the above-captioned bankruptcy

case (the “Chapter 11 Case™).

2. I am Board President of Debtor. In the foregoing capacity, | am familiar with the
Debtor’s daily business, operational, and financial affairs. Except as otherwise indicated, all facts

set forth in this declaration are based upon my personal knowledge of the Debtor’s operations and
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finances, information learned from my review of relevant documents, and information supplied to
me by other members of the Debtor’s management and its business and legal advisors. If called
upon to testify as to the content of this declaration, I could and would do so consistent herewith.
3. This declaration is filed on the same date (the “Petition Date™) that the Debtor filed
its voluntary petition for relief under chapter 11, title 11 of the United States Code (the

“Bankruptcy Code”). This declaration provides the Court with certain background information

regarding the Debtor as well as the context for the initial relief sought by the Debtor. Accordingly,
the Declaration is organized into two parts: an overview of the Debtor, its business, organizational
structure, and the events leading to the Chapter 11 Case, and an explanation of the relief sought in
the First Day Motions.! The relief sought in the First Day Motions is critical to the Debtor’s
business operations, will allow for a smooth transition into Chapter 11, and will help to ensure that

the Debtor is provided the opportunity to reorganize successfully.

Background

4. Debtor is a Nevada limited liability company established in 2002. Debtor has
several shareholders that are listed on page 124 of the Debtor’s Bankruptcy Petition. Debtor leases
two surgery center locations which are located at 4275 Burnham Ave., Ste. 101, Las Vegas,
Nevada 89119 and 10195 West Twain Ave, Las Vegas, Nevada 89147. These locations are not
currently taking patients.

5. When the two locations were fully operational, Debtor, Flamingo Surgery Center,
operated them as modern, family-oriented outpatient surgery centers. Debtor provided the highest
quality of care in a friendly, personalized setting, for those patients whose surgical needs did not
require an overnight hospital stay. Debtor’s locations were Medicare approved facilities, licensed
by the state of Nevada, and accredited by AAAHC (Accreditation Association of Ambulatory

Health Care, Inc.).

! All capitalized terms not otherwise defined herein shall have those meanings ascribed to them in the relevant
Emergency Motions, all of which are being filed contemporaneously herewith.
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6. Patients were referred to the Debtor by 134 physicians who specialized in Urology,
Pain Management, Neurosurgery, ENT, Orthopedics, General Surgery, Hand Surgery and
Podiatry.

o Debtor was forced to cease operations in October 2014 after significant wind down
over the previous months.

8. Throughout approximately 2004 through summer of 2013, the Debtor was
primarily managed by a sole individual. While the shareholders maintained a board in compliance
with the operating agreement, the former manager of the company was relied upon to handle the
business operations of the Debtor.

9. In or about June or July of 2013, Debtor began receiving reports from landlords and
vendors that debts were going unpaid and had been for significant amounts of time. The handling
of these debts was the responsibility of this former manager. When the former manager was
confronted by the board, the former manager immediately resigned. The board then sought the
advice of counsel to attempt to navigate through the myriad of issues that were presenting
themselves and to determine what had happened.

10. Throughout the late summer and fall of 2013, counsel worked to assess the situation
and determined that it appeared that significant breaches and embezzlement had occurred at the
hands of the former manager.

11.  The conduct of the former manager was reported Las Vegas Metropolitan Police
and to the Federal Bureau of Investigation (“FBI). After conducting an extensive investigation
over the past year, the FBI has recently sought direction and permission from the Washington
bureau office to proceed with a grand jury indictment of this former manager. The time frame for
when the FBI will proceed is unknown.

12.  Debtor is also involved in a breach of contract litigation in the case commonly
known as JP Morgan Chase Bank NA v. Flamingo-Pecos Surgery Center LLC et al. / Case No. A-
14-700424-C in the Eighth Judicial District Court. This litigation is based on a breach of contract
for promissory notes/lines of credit in the approximate amount of $1.7 Million. These agreements

were entered into by the same former manager and it is alleged that he misappropriated significant
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funds from these amounts from Debtor for the former manager’s personal use and to the Debtor’s
detriment.

13. As aresult of the conduct of the former manager, Debtor was forced to signiﬁdantiy
reduce costs to cover the debts incurred as a result of the former manager’s improper conduct.
Debtor scaled back its operations, laying-off approximately ninety (90) employees and only has
five (5) remaining employees. None of these employees are currently providing any patient care
and serve in part-time administrative capacities.

14.  Itisthe Debtor’s intention to seek a capital infusion in order to get Debtor operating
again.

15.  The Debtor’s transition into Chapter 11 must be effectively organized to ensure that
it will be able to operate smoothly in bankruptcy and be afforded the opportunity to successfully
emerge from this Chapter 11 Case. Accordingly, it is critical that the Debtor maintain strong
relationships with its customers, employees, partners, vendors, creditors, and such other parties
that enable Debtor to conduct its business. To maintain and foster these relationships, it is
important to minimize the distractions to the Debtor’s business operations that could result from
the Debtor’s petitioning for Chapter 11 relief.

16. I have reviewed and am generally familiar with the contents of each of the First
Day Motions. Based on that familiarity and information supplied to me by other members of
Debtor’s staff and legal advisors, 1 believe that the relief sought in each of the First Day Motions
is necessary to enable the Debtor to operate in this Chapter 11 Case with minimal disruption or
loss of productivity or value. Absent granting the relief in the First Day Motions, immediate and
irreparable harm will result to the Debtor and its business.

Employee Wage Motion

17.  Debtor employs approximately five (5) employees (collectively, the “Employees™),
in the ordinary course of its business. Continued service by the Employees is vital to Debtor’s
ongoing operations. As of the Petition Date, the Employees were owed or had accrued in their
favor various sums from Debtor for wages and salaries incurred in the ordinary course of Debtor’s

business (collectively, the “Wage Obligations™). The total estimated amount of Wage Obligations
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that will have accrued, but remain unpaid, as of the Petition Date is approximately 4,541.55.
Debtor pays its Employees on a bi-weekly payroll cycle. Debtor’s last payroll was made on
December 22, 2014 for the period of December 7, 2014 through December 19, 2014. The
upcoming payroll for the period of December 20, 2014 through January 3, 2015 is due to be
processed on or about January 9, 2015.

18. Debtor is required by law to withhold from certain Employees’ wages amounts
related to federal, state, and local income taxes, as _well as social security and Medicare taxes and
to remit the same to the appropriate taxing authorities. To the extent that Debtor has deducted
funds from the Employees’ paychecks sufficient to pay prepetition taxes, withholding taxes and
FICA contributions attributable to Wage Obligations, which are due but have not been paid yet to
any governmental entity, Debtor seeks authorization to continue to deduct these funds and pay
them to such governmental entities in the ordinary course of business.

19.  In addition, Debtor is required to make matching payments from its own funds on
account of social security and Medicare taxes, and to pay, based on a percentage of gross payroll
(and subject to state-imposed limits), additional amounts to the taxing authorities for, among other
things, state and federal unemployment insurance. Debtor seeks authorization to continue to pay
these funds in the ordinary course of business.

20.  Debtor’s Wage Obligations to be paid to or for the benefit of each of the Employees
will not exceed $11,725 per employee, consistent with the cap provided in Section 507(a)(4) of
the Bankruptcy Code.

21.  If Debtor is unable to take the necessary steps to ensure that wages and taxes are
paid for the pay period commencing immediately prior to the Petition Date and concluding post-
petition, there is a significant risk that its Employees will resign and that those Employees that
remain will be discontented and demoralized.

22.  Continued payment of Wage Obligations, the Employee Insurance, and
Reimbursable Business Expenses and maintaining its workers’ compensation system are essential
to preserve the morale and to maintain positive relations between Debtor and its Employees. If

the relief requested in the Motion is not granted, the success of Debtor’s reorganization will be
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jeopardized. Thus, the relief request in this Motion is in the best interests of the Debtor, its estate,
and its creditors.
Utilities Motion
23.  In the ordinary course of its business, Debtor incurs utility expenses for water,
sewer service, electricity, gas, telephone service, internet service, cable television, and waste
management. These utility services are provided by various utility companies (as such term is

used in section 366 of the Bankruptcy Code, collectively, the “Utility Providers”) including but

are not necessarily limited to NV Energy and Southwest Gas (the “Utility Service List”).

24.  Although Debtor believes that the Utility Service List includes all of its Utility
Providers, Debtor reserves the right, without the need for further order of the Court, to supplement'
the Utility Service List if any Utility Provider has been omitted. Additionally, the listing of an
entity on the Utility Service List is not an admission that such entity is a utility within the meaning
of section 366 of the Bankruptcy Code, and Debtor reserves the right to contest any such
characterization in the future. To the extent any of the Utility Providers identified on the Utility
Service List provide services to a non-debtor entity, Debtor does not anticipate that the procedures
set forth in this Motion would be applicable.

25.  On average, Debtor expends approximately $6,585.39 each month on utility costs.
As of the Petition Date, Debtor is substantially current on its utility obligations.

26.  Preserving utility services on an uninterrupted basis is essential to Debtor’s ongoing
operations and, therefore, to the success of its reorganization. Any interruption of utility services,
even for a brief period of time, would disrupt Debtor’s ability to continue servicing its customers,
thereby negatively affecting customer relationships, revenues and profits. Such a result could
jeopardize Debtor’s reorganizations efforts and, ultimately, value and creditor recoveries. It is
therefore critical that utility services continue uninterrupted during the Chapter 11 Case.

27.  Debtor intends to pay its post-petition utility obligations owed to the Utility
Providers in a timely manner. Debtor expects that it will have ample liquidity based upon cash

flow from operations to pay post-petition obligations to the Utility Providers.
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28.  To provide additional assurance of payment for future services to the Utility
Providers that did not hold deposits from Debtor on the Petition Date (collectively, the “Other

Utility Providers™), after entry of the order approving this Motion the Debtor will dedicate the sum

of $6,585.39, which is a sum equal to 100% of Debtor’s estimated cost of its monthly utility

consumption (the “Proposed Adequate Assurance™), for payments of utilities expenses in a

segregated account. This will provide still further assurance of future payment, over and above
Debtor’s ability to pay for future utility services in the ordinary course of business based upon its
cash flow from operations.

29, Debtor submits that the existing deposits and the Proposed Adequate Assurance
provide protection well in excess of that required to grant sufficient adequate assurance to the
Utility Providers.

Limit Notice

30. In the case at hand, there are in excess of 450 creditors and other parties-in-interest,
and therefore the cost of full notices for each hearing would be burdensome and costly to the estate.
As aresult, Debtor request entry of an order limiting notice for motions, hearings and proceedings
to the following: the Office of the United States Trustee; the Debtors’ proposed reorganization
counsel, the law firm of Larson & Zirzow, LLC (Attn: Zachariah Larson, Esq.); the top twenty
(20) unsecured creditors in the Debtors’ Chapter 11 Case; any official creditors’ committee of
unsecured creditors if one is appointed pursuant to section 1102 of the Bankruptcy Code; the
Internal Revenue Service; any entity that files with the Court and serves on Debtors’ counsel a
request for special notice; and any party against whom direct relief is sought by motion, application
or otherwise, including by way of example and not limitation, the non-debtor party to an executory
contract being assumed or rejected, parties asserting an interest in property being sold, and the

like.
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I declare under penalty of perjury of the laws of the United States that these facts are true
to the best of my knowledge and belief.
DATED: January i, 2015.

WILLIAM SMITH, M.D.




EXHIBIT 5



UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA

In re:

Flamingo-Pedos Surgery
Center, LLC dba Surgery
Center of Southern
Nevada

BK No. 15-13135-abl
Chapter 11

o o/ o/ o/ o/ o\

Debtors-in-Possession,

AUDIO TRANSCRIPTION
341 MEETING OF CREDITORS

Unknown date

TRANSCRIBED BY: Kathy Hoffman
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TRUSTEE

300 S. Las Vegas Boulevard
Suite 4300

Las Vegas, Nevada 89101

For the Debtor:

ZACHARIAH LARSON

LARSON & ZIRZOW, LLC

850 E. Bonneville Avenue
Las Vegas, Nevada 89101

Also Present:

William D. Smith, M.D.
Mr. Works

Mohamed Iqgbal

Mr. Limon

Ms. Ireland
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PROCEEDINGS

TRUSTEE: AIll right. So we are back on
the record.

Dr. Smith, I*11 remind you you are still
under oath.

DR. SMITH: Yes.

TRUSTEE: And we"ve added Mr. Works to
the mix for SI-BONE, Inc.

Mr. Igbal, did you have more questions?

MR. IQBAL: A few more.

TRUSTEE: Okay. Go ahead.

MR. IQBAL: And I appreciate the time and
the extra questions that you®ve allowed usually at
341.

TRUSTEE: Well, we"re on a timeline here.
We"re going to have to bail at 2:30, 2:25 because 1
have a hearing, and 1 think Mr. Shapiro has a
hearing. So let"s see what we can get through.

MR. IQBAL: Yeah, 1 just have a few more.

Sir, you mentioned 30 shareholders. How
many people were on the board?

DR. SMITH: Probably six, seven.

MR. 1QBAL: Okay. Could you tell us the

names of the individuals on the board?
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DR. SMITH: Dr. Belsky, Dr. Ng (ph),

Dr. Freedman (ph), Dr. Tadlock. He was excused.
Mr. Barnes until he was fired, and there®s probably
several others 1"d have to look up.

MR. 1QBAL: How often did the board meet?

DR. SMITH: 1t was supposed to meet once
a month.

MR. IQBAL: How often did it actually
meet?

DR. SMITH: Well, during the Barnes
tenure, 1t met very infrequently because he would
cancel meetings.

MR. IQBAL: So roughly two or three a
year or --

DR. SMITH: Perhaps. And then we"ve gone
back and we can®"t find any of the board meetings
actually that he was -- that he was at these
meetings, so a lot of documents were either
destroyed or taken away after he left. He
sabotaged a couple of computers that had some
information on, so we have a hard time getting some
of that down.

Over the past -- you know, over the last
year of operations, the board met on sort of an

ad hoc basis. You know, sometimes a couple times,
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two or three times a month, sometimes not for one,
every other month to handle what just iIs going on.

MR. IQBAL: Okay. So you found out about
Barnes i1n 2012. He gets fired in 2013. You folks
filed for bankruptcy at the very end of 2014. Did
Flamingo Pecos bring suit against Mr. Barnes?

DR. SMITH: The FBI has all the
information. They"re considering criminal charges
against him. So that"s the last | heard.

MR. IQBAL: So no civil actions by
Flamingo Pecos?

DR. SMITH: We talked about i1t, but we"ve
had word that he"s -- he®"s actually iIn bankruptcy,
has no -- anything of value to sue for.

MR. 1QBAL: Okay. No civil action for
fraud?

DR. SMITH: 1 talked to Dr. Belsky and
she and 1 met three weeks ago, talked about it, you
know. Again, we"re just not sure if 1t"s worth
paying an attorney to go after things that aren"t
there.

MR. IQBAL: Okay. But in 2013, once he
got fired, no civil action was brought against him?

DR. SMITH: Again, we went to the FBI

within six months.
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MR. IQBAL: Okay. Six months after

finding out or six months after firing him?

DR. SMITH: After firing him.

MR. 1QBAL: It took six months to uncover
what he did?

DR. SMITH: Well, 1"m still finding stuff
out, you know, as of now. I mean, It"s a very
tangled web, and I"m not an expert at this.

MR. IQBAL: Okay. After you fired him
and In that six-month interim before you went to
the FBI1, did Flamingo Pecos hire anyone to look
into what Barnes did?

DR. SMITH: No. We didn"t have money to
do 1t. We were trying to operate, operate the
center.

MR. I1QBAL: So he gets fired. You guys
don®"t hire anyone to look into how much he took --

DR. SMITH: We couldn®t hire anybody. We
didn"t have the money.

MR. IQBAL: Okay. And then six months
later you went to the FBI. Did you give the FBI a
number?

DR. SMITH: A number?

MR. 1QBAL: OFf how much he --

DR. SMITH: No. We gave them all the
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information we had, and they®ve done multiple
interviews and asked for more information.

MR. IQBAL: When was the last time you
talked to the FBI1?

DR. SMITH: Me personally it"s probably
six months ago, eight months ago.

MR. IQBAL: And to the best of your
knowledge that®"s still an active investigation with
the FBI?

DR. SMITH: 1 was told about two or three
weeks ago.

MR. IQBAL: Now, you mentioned draws or
distributions of 5,000 a year at that time. 1I™m
assuming you worked in other hospitals, with other
entities?

DR. SMITH: Yes.

MR. IQBAL: At that time how many other
entities or hospitals did you work with?

DR. SMITH: 1"m the chief neurosurgeon at
the University Medical Center. That"s probably
where 1 do 95 percent of my work.

MR. 1QBAL: And the accounts receivable,
IS 1t common practice to carry two, 2.2 million,
two and a half million 1In ARs for an entity that

size?
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DR. SMITH: Yes.

MR. IQBAL: And so the last few years,
the accounts receivable have roughly been i1n the
same two million range?

DR. SMITH: 1 would think so, yes.

MR. IQBAL: Okay. What have you done
personally since the end of 2014 to try and recover
the accounts receivable?

DR. SMITH: 1 have personally done
nothing.

MR. IQBAL: Okay. What did you do in the
six months before the entity filed bankruptcy?

DR. SMITH: Again, | have done nothing
personally, but we have a billing team, a
collection team. We had an outside company come 1in
and try to work the accounts. And, again, from
what they®ve told us that in general medical
accounts receivable go stale very quickly, so. And
that 2 to $3 million in accounts receivable,
there®s probably very little that®"s actually
active.

MR. IQBAL: And how much of that did you
recover, do you think or guess?

DR. SMITH: 1 think very little. It"s

been diminishing return. 1°"m sure we can go
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through the bank accounts and see.

MR. IQBAL: Okay. And are you doing any
kind of new business with any of the 30
shareholders of Flamingo now? Are you joining or
creating any new groups, surgery groups or anything
like that?

DR. SMITH: No.

MR. IQBAL: So right now you"re just
employed by UMC?

DR. SMITH: 1*m not employed by UMC.

MR. IQBAL: Okay. You"re an independent
contractor?

DR. SMITH: No.

MR. IQBAL: What are you --

DR. SMITH: 1I1"m a physician, and 1 bring
my patients there. |1 don"t have any type of
financial (inaudible) with UMC.

MR. IQBAL: Okay. That is all 1 have for
now. Thank you, sir.

DR. SMITH: Thank you.

TRUSTEE: AIll right. Mr. Limon?

MR. LIMON: Just a few questions
(inaudible).

Any of the medical equipment that was at

either the Twain location or the Burnham location,
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Is that being used any place else at that this time
to your knowledge?

DR. SMITH: 1 know that a small surgical
center on Flamingo -- | can"t remember the name of
it, had borrowed some equipment or leased some
equipment. And 1 think I got an email a while
back, a month or two back, saying that they were
going to return i1t back to the Burnham location.

MR. LIMON: Okay. What type of equipment
1Is that?

DR. SMITH: Surgical instruments, a bed.
I don"t know.

MR. LIMON: Do you know of any other
medical equipment from either the locations that"s
being used someplace else?

DR. SMITH: Maybe. 1 don"t know. 1
don"t recall.

MR. LIMON: Do you know the name of that
surgery center on Flamingo?

DR. SMITH: I should. VIP Surgical
Center.

MR. LIMON: Okay. That"s all the
questions 1 have. Thank you.

TRUSTEE: Ms. Ilreland.

MS. IRELAND: Yes. 1I™m actually
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concerned with the property of Burnham when it
might be able to be vacated.

DR. SMITH: 1 guess whenever (inaudible)
takes whatever remaining equipment is there, |
suppose. | don"t know.

MS. IRELAND: So you said to call Tiffany
(inaudible)?

DR. SMITH: I think so, yeah.

MS. IRELAND: (Inaudible).

DR. SMITH: 1 hope I can get them. 1
just looked through my phone. The only contact |
have 1s her email for the (i1naudible) center, which
I*m even sure is active anymore. But we can try.

MS. IRELAND: What was her position
there?

DR. SMITH: She was the accountant and
sort of the general manager for the office for a
while.

MS. IRELAND: So they did have an
In-house accountant?

DR. SMITH: For a while, yeah. She did
payroll and things like that.

MS. IRELAND: So what s the value of the
equipment that remains there? You have no i1dea?

DR. SMITH: I have no -- | don"t even
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know what"s there. Like I said, 1 have not -- 1
have personally not stepped foot in that place
since the day it closed.

MS. IRELAND: Who would be 1In a position
to know when (inaudible)? Are things going to be
put In storage or --

UNKNOWN SPEAKER: 1 think that"s someone
you can work -- you can kind of work together with
the State, the Trustee. She®s now iIn control of
the property.

MS. IRELAND: Yeah. Were there any other
finishings and fittings beyond --

DR. SMITH: No, I mean, we had -- the
center obviously built out the place, put a lot of
money to build out the place, but that"s all chairs
and benches and things that I don"t think are of
much value.

MS. IRELAND: And who were the guarantors
that you know that were not forged on the
(inaudible).

DR. SMITH: Again, I"m not certain about
that. My attorney -- | think 1t"s my attorneys
saying that they"re not -- they think that
Dr. Belsky and her husband®s were not forged.

Although, you know, 1°"m not sure 1 would believe
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that. | think they -- I think there was

discrepancy on all the signatures from what it
sounds like.

MS. IRELAND: So as far as you know, i1t°s
just yourself and the Belskys.

DR. SMITH: And Dr. Garber, Jason Garber.

MS. IRELAND: Thank you.

TRUSTEE: Mr. Works, did you have any
questions?

MR. WORKS: No questions for me.

MR. IQBAL: If 1 can just follow up on a
few things. Regarding Mr. Barnes, at the time that
the allegations that he was stealing money took
place, did the debtor have any insurance for
mal feasance?

DR. SMITH: No. Malpracticing.

MR. IQBAL: 1 figured you had
malpractice, but.

DR. SMITH: Unfortunately, we did not.

MR. I1QBAL: On the accounts receivables,
I believe you just testified that you hired perhaps
a third-party to try to collect. Do you recall the
name of that company that tried to collect?

DR. SMITH: I can go through my emails to

track them down, but, no, I don"t recall the
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company .
MR. IQBAL: Okay. If you can provide
that to Mr. Zirzow, 1 would appreciate it.

UNKNOWN SPEAKER: It wasn®"t Med HQ, was

DR. SMITH: Yes.

UNKNOWN SPEAKER: Well, they were on
employed post-petition as well.

DR. SMITH: Yeah.

UNKNOWN SPEAKER: Were they employed
pre-petition?

DR. SMITH: I believe so, yeah.

MR. IQBAL: [I"m sorry. It was med?

UNKNOWN SPEAKER: Med HQ. There"s a
retention out for them on file.

MR. 1QBAL: Do you know 1f the company
ever tried to sell the accounts receivable to a
third-party?

DR. SMITH: Well, the liens we were

selling to third parties to try to get some income

generation. And then as | recall we sold every one

that a lien company would buy.

MR. IQBAL: And that was done prior to
filing the bankruptcy, wasn®"t i1t?

DR. SMITH: Yes.
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MR. 1QBAL: You also indicated or

testified that the company was leasing some of its
equipment. One of them was to VIP Surgical
Centers. Do you know how much the leases -- how
much money you were getting on the lease?

DR. SMITH: 1 think it was a small amount
of money, but I don"t recall.

MR. 1QBAL: What would be a small amount?

DR. SMITH: A couple thousand dollars
maybe.

MR. 1QBAL: A couple thousand a month.
Were they actually written agreements?

DR. SMITH: 1 would assume they were, but

MR. IQBAL: And the surgical centers that
were the lessees, were their affiliated with any of
the physicians that were members or shareholders?

DR. SMITH: I don"t think so. 1 did one
case there just hoping to get VIP to come buy us
out when we were thinking of going through
Chapter 7, but -- 1 mean, Chapter 11, but, you
know, 1t didn"t work out.

MR. IQBAL: I don"t have any other
questions.

TRUSTEE: Okay. 1 have nothing further.
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I*m going to go ahead and conclude the meeting. |If
you have any issues or questions, please reach out
to my counsel. Okay.

MR. LARSON: We"ll do our best to
cooperate. Thank you.

TRUSTEE: Thank you. 1 appreciate it.

(Whereupon, the recording ended.)
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TRANSCRIBER*®S CERTIFICATE

STATE OF NEVADA )
SS.
COUNTY OF CLARK )

I, Kathy Hoffman, do hereby certify:

That 1 listened to the recording of a 341
Meeting of Creditors for Flamingos-Pecos Surgery Center
dba Surgery Center of Southern Nevada;

That | thereafter transcribed said
recording into a typewritten transcript and that
the typewritten transcript of said proceedings are
a complete, true, and accurate transcription of
said recording to the best of my ability to hear
and understand the recording.

I further certify that 1 am not a
relative or employee of counsel involved in said
action, nor a person financially iInterested In said
action.

KATHY HOFFMAN, TRANSCRIBER
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1 CONTI NUED 2004 EXAM NATI ON OF CHARLES TADLOCK, 1 Las Vegas, Nevada; Monday, March 14, 2016
2 MD., he! d at Thomas E. Crowe Professional Law 2 1:02 p.m
3 Corporation, |located at 2830 South Jones Boul evard,
4 Suite 3, Las Vegas, Nevada 89146, on Monday, March 14, 3 -00p-
5 2016, at 1:02 p.m, before Brittany J. Castrejon, 4 W]ereupon --
6 Certified Court Reporter, in and for the State of 5 (The court reporter requirements under Rul e
;. Nevada 6 30(b) (4) of the Nevada Rules of Qvi
9 7 Procedure were wai ved.)
10  APPEARANCES: 8 CHARLES TADLOX, M D,
i; For Charles Tadl ock, MD.: 9  having been first duly sworn by the court reporter to
THOVAS E. CROWE PROFESS! ONAL 10  testify to the truth, the whole truth, and nothing but
13 LAW CORPORATI ON 11 the truth, was examned and testified under oath as
BY: THOVAS E. CROWE, ESQ 12 foll ows:
14 éﬁiai)eSgut h Jones Boul evard 13 EXAM NATI ON
15 Las Vegas, Nevada 89146 14 BY MR |(BAL
702-794- 0373 15 Q Sowe're here for the continued 2004 Exam of
16 _ terowe@homascr owel aw. com 16 Dr. Charles H Tadl ock in Bankruptcy Case Number
17 For Creditor Patriot-Readi ng Associ ates, LLC
18 | CBAL LAW FLLC 17 BK-S15-13135 ABL.
BY: MOHAMED | QBAL, JR, ESQ 18 M nane is Mhaned Igbal. | represent
19 Z14 \S;OUth FT\’;”E S;;egt 19 Patriot-Readi ng Associ at es.
20 ediiediintianiitt 20 D. Tadlock, we're continuing the exam nation
mai @ awl v. com 21 fromthe first part of the 2004, and | just want to note
21 22 that your counsel is also here, for the record, Tom
;g 23 Qove.
24 24 M CROE Yes.
25 25 BYM [(BAL
Page 3 Page 5
1 I NDEX 1 Q And do we need to go over the ground rules, or
2 WTNESS:  CHARLES TADLOCK, MD. 2 are you ready to go and you recal | everything we tal ked
8 EXAMNATION PAGE | 3 about interns of you're under oath, and that | wll try
4 By M. lqbal 4 | 4 andlet you finish your answer if you let me finish ny
5 5 question, so we can keep the transcript clean?
6 6 A Certainly.
7 7 Q Gay. Al right.
8 EXHI BITS 8 Rght off the bat just to nake sure, | am handing
9 NUMBER DESCRI PTI ON PAGE | 9 the court reporter what we can nark as Exhibit Ato the
10 BXHIBIT A Third Amended Disclosure Statenent 5 110 continued 2004 Exam which is going to be the third
1 11  anmended discl osure statement. And | have a copy of it
12 12 for you just for reference and a copy for your counse
13 13 as well
14 14 (Exhibit Awas narked for identification.)
15 15 BY MR [ QBAL
16 16 Q It's two pages per sheet. And | give that to you
17 17 because sone of ny questions will go to specific things
18 18 inthere, and it mght make it faster if you have it
19 19 just to check what I'msaying or if you have to refresh
20 20 your recol l ection
21 21 So your third anended disclosure statenent clains
22 22 the building that houses your practice is likely to be
23 23 foreclosed on in March; is that correct?
24 24 A It's already been foreclosed on.
25 25 Q Wio told you that?
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Page 6 Page 8
1 A They sent ne a statement, and the statenent was 1 patient health information, things covered under H PAA
2 put onthe door. And they took possession. 2 or what do you nean?
3 Q Ckay. Soyou're no longer in that building? 3 A Things covered under H PAA
4 A CQorrect. 4 Q And those charts and the patient infornation
5 Q Wat was the basis of that foreclosure? 5 whereis that currently?
6 A I'mnot sure what you nean. 6 A It's currently in ny house in California except
7 Q Wy didthey foreclose onit? Vére you behind -- 7 for alittle bit with security sonebody or other who
8 Vs the LTD behind on payments? 8 has, | think, 550 boxes which |'mhoping are old so |
9 A Yeah, they were massively behind on paynents. 9 canjust shred them but I'mnot sure.
10 Q Do you know when the LTD stopped naking payments 10 Q  course all that stuff is protected under --
11 on that building? 11 A CQorrect.
12 A About a year ago, | think. It mght have been 12 Q -- anunber of statutes, so you have to be very
13 longer. It was with Bank of America at the tine. 13 careful, I'msure.
14 Q A the tine and now the forecl osure was actual |y 14 A Yes. Exactly.
15 done by another bank; correct? 15 Q And when did you nove the stuff to California?
16 A CQorrect. 16 A \W¢'ve been doing it since --
17 Q Do you recall the nane of the bank? 17 VI, as far as the office material, we started
18 A Northwest somet hing. 18 noving it the weekend of ny birthday. So it would have
19 Q Didthey buy the note fromBank of America? 19 been -- | think ny birthday was the 27th. So we started
20 A | have no idea what they did with Bank of 20 loading it Thursday night, alittle bit ona-- | think
21 Anerica 21 Thursday night. Then over the weekend.
22 Q And the third amended disclosure statenment states |22 Q (kay. Besides the patient files and the charts,
23 the foreclosure will necessitate your firms relocation. |23 did you have any nedical equipnent in there that you
24 You've already established that the foreclosure has 24 owned or the LTD owned?
25 already happened. 25 A Yes.
Page 7 Page 9

1 Have you rel ocat ed? 1 Q Wat happened to that?
2 A \W¢'ve relocated the charts. V¢ have not yet 2 A Mst of it's out of date. Ve didn't bother
3 started up a practice because at this juncture I'm 3 nmoving it. Ve did nove four nedical beds, one portable
4 hasically going to let this business run out and stop. 4 ultrasound and a weight scale, one of those nice doctor
5 1've already notified the board that |'mretiring on 5 weight scales, and blood pressure cuff on a stand, both
6 disability and have stopped ny practice. 6 of which | donated to the school.
7 Q Wen you say hoard, sir, who do you nean? 7 Q You're talking about Boyd or Nevada School of
8 A Nevada State Medical Board. 8 Medicine?
9 Q @t it. 9 A (hio Valley Shool, so they could use it for
10 Because with respect to decisions with the LTD 10 their students.
11 you're naking them correct? You're in charge? There 11 Q And outside of the equipnent you just nentioned,
12 are no other nenbers? 12 everything else you left in the building?
13 A No, | don't believe there are any other menbers. 13 A Yeah. The conputers if it had patient-sensitive
14 Q Ckay. Al right. 14 information were renoved by the IT folks, and they're
15 So when did you actual |y stop your practice? 15 waiting a judgment as to whether | destroy it or whether
16 A Seeing patients officially | think on the 25th, 16 | need to get access to it to get patient charts, which
17 though | think one or two wandered in as they were 17 | haven't nade a deternination yet whether |'mgoing to
18 trying to get the charts out of the building before it 18 need themor not. So they're holding on to them under
19 was taken back. | probably wote a couple prescriptions |19 lock and key.
20 to get people by, but certainly nothing after the 29th. 20 Q Inthe sane place that has the 550 files or
21 Q 29th of February? 21  somewhere el se?
22 A February. 22 A No. The IT people are keeping it. | thinkit's
23 Q 2016, just to be clear? 23 Reliable that's keeping it under |ock and key until |
24 A 2016. 24 see what happens.
25 Q Al right. And when you nmean charts, you nean 25 Q Ot it.
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1 So outside of the conputers you just talked 1 BYM I@GBA
2 about, the equi pment, sone of which you donated, sone of 2 Q Back on the record.
3 whichis out of date and then the patient files, there's 3 It's safe to say that your office manager can't
4 really nothing else left in that building? 4 work anynore?
5 A No. There was sone ol d desks and things which we 5 A Yes.
6 had neither the time nor any place to put it, so we just 6 Q Al right. That's fair.
7 left it. 7 Now you recently hired a PA  Have you let that
8 Q And you picked end of February because the bank 8 PAgo?
9 told you to move out by then, or you just picked that 9 A Yes.
10 tine? 10 Q Soit was a short-termcontract?
11 A Véll, it was actually a mixture of circunstances. |11 A There was no contract
12 | started getting worse and ny office manager started 12 Q It was just at-will you hired themand then at
13 getting worse and ny wife started getting worse, and the |13 the end of the month, you decided to I et themgo?
14 determnation was made that between the three of us, we 14 A Actually, what happened was ny of fice manager
15 did not have the capability of noving and reopening. 15 nade himan offer, he didn't accept but nade a
16 Q kay. So and your office manager is separate 16 counteroffer and then quit at his oldjob before | had a
17 than your wife. Your vife has a function at -- well, 17 chance to look at the counteroffer. And so | let him
18 had a function at the LTD. What was that function? 18 work until it became clear that | wasn't going to be
19 A That function was basically -- well, recently has |19 able to keep it up any longer and kept himon as | ong as
20 been to drive ne everywhere because | can't drive for 20 | could, but we have no contract because he took it upon
21 nmore than 20 or 30 mnutes at atime. It's hard for ne 21 hinself to kind of junp the gun
22 to do that, but now she's unable to do that due to a 22 Q Ckay, okay.
23 fracture of her ankle that has worsened. And she's also |23 So as of this date, March 14, 2016, you have no
24 on disability. 24 plans of practicing again?
25 Q And that determination has been nade; she's on 25 A Don't really know but probably not

Page 11 Page 13
1 disability nowor applied or? 1 Q A least right nownot practicing?
2 A The deternination was nade by her physicians. 2 A Vell, certainly | told ny *nal practice conpany
3 1've had no sign that the insurance conpany plans on 3 don't practice. |'ve stopped. You know if | can find
4 fightingit, and will lose if they do in ny opinion. 4 sone job where | can work a couple hal f days, sonething
5 Q So you have the doctor saying that she should be 5 like that, then | would try that. Hard to do that
6 ondisability, and so as far as -- 6 Q Rgnt
7 A Three doctors. 7 Wiat's the process when you tell the board
8 Q Ckay. Al right. 8 what's the process of getting reinstated because you were
9 So until she -- 9 active before? Wuld it just be a phone call, or woul d
10 And very recently when your wfe was driving you 10 you have to go through an application process?
11 around, what was her official role at your LTD? 11 A | have no clue. I'mstill trying to figure out
12 A \WIl, depends. She was ny medical assistant, 12 the retirenent rules for charts and things.
13 though technically she's an RN She's not an RN in 13 Q Rght
14 this state, was an RN in California, never bothered to |14 At this tine you mentioned that you may |ook for
15 get her RN transferred. But she was basically a 15 sonething part-time. You' re not |ooking right now?
16 nedical assistant of whatever | needed up in Hy. She 16 A N, I'mnot |ooking right now
17 was the only person that went with ne to By. 17 Q Ckay. Al right. That's all | had on that.
18 Q Then your office manager is separate. |'msorry 18 Now, when we |ast sat down, you talked about a
19 to hear about the circunstances. 19 $300,000 arrearage with the State of Arizona.
20 Wiat's going on with your office manager that she |20 A CQorrect
21 can't work? 21 Q And that was for Access? Wiat did you nean by
22 M CROE Can we go off record for a 22 Access?
23 nmnute? 23 A Yes. Access is one or two or three conpanies
24 M [@AL: Sure. 24 that provide Medicaid to the Arizona State's patients.
25 (A brief discussion was held off the record.) |25 Q And sothe State of Arizona owes you 300, 000 or
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1 Access owes you 300,000? |'mnot clear. 1 before that tine, before it got to 300,000?
2 A Neither aml. 2 A Access has been a problemfor everyone forever
3 Q Ckay. But who's owed the 300,000? The LTD? 3 Q Soyou weren't getting paid and then it got to
4 A Yes. 4 300,000 and you sai d enough and you st opped?
5 Q And why is that 300,000 figure, why is that owed 5 A Correct
6 toyou? 6 Q And I know you mentioned in your transcript
7 A It's oved to ne because the State of Arizona 7 previously Gordon R chardson -- 1'msorry -- Gordon
8 decided they didn't have enough money to pay their 8 Rchards tried to go over the 300,000
9 bills, and | consulted counsel on it who told me that 9 Wat exactly did you folks try to do? DO d you
10 other than conplaining to the insurance conmissioner, | 10 send demand letters, or did you sue the state? Wat did
11 really had no recourse. 11 you do?
12 Q ay. 12 A Supposedly | can't really sue the State of
13 A Except to stop taking patients, which | did. 13 Arizona. M office nmanager nade numerous attenpts to
14 Q Now these patients you sawin Arizona and then 14 get paid. ¢ nade attenpts both | and her, and the both
15  you subnitted the details to Access or Medicaid, and 15  of us together had a meeting with the person in charge
16 these amounts were supposed to be reinbursed by Arizona 16 for that area, and they didn't show up for the meetings
17 and they weren't? 17 And we put demand letters into Phoenix and to the
18 A Véll, nost of your statement is correct, but | 18 insurance commissioner, and then | asked Gordon and he
19 sawthose patients both here in Nevada and Las Vegas, 19 said there's really not mich that you can do
20 also at Laughlin until recently, and sone of them cane 20 Q Sothere's nolitigation?
21  here because of the Arizona Strip. | don't knowif you 21 A N
22 know about that. The Gand Canyon runs along there, and |22 Q DOd CGordon send any letters or anything, or was
23 you can't really get to any other part of Arizona. So 23 it just you and your office manager?
24 they woul d cone here, and Access at one point was paying |24 A Too long ago for ne to remenber if Gordon
25 e for them 25 really -- it probably woul d have been her and he tal king
Page 15 Page 17
1 Q Ot it. 1 about it, not ne anyway
2 So Arizona residents, but they also came to get 2 Q And you saidit was too long ago. Vés it a
3 nedical treatment up here in Nevada? 3 coupl e years ago when you stopped with the --
4 A Yes. And years ago | had an office in K ngman. 4 Wien did this 300,000 --
5 Q Wen did you stop seeing people at that office? 5 Wien did it cone to 300,000 and you said enough?
6 A | don't knowthe exact date. Two or three years 6 A Mre than a year ago
7 ago. Mght be longer. 7 Q Dd you have a contract with the state?
8 Q That's fine. 8 A Yes.
9 And you were providing the same services that you 9 Q And in your opinion, | knowyou're not a lawyer,
10 provided to your other patients to these residents of 10 they breached that contract?
11  Arizona that is part of this 300,000 that you' re owed; 11 A Yes, inny interpretation they breached that
12 correct? 12 contract. Dr. Valbeoni (phonetic spelling) one tine
13 A Qorrect. Including getting preauthorization for 13 worked with ne, stopped taking Access a coupl e months
14 pretty much everything because they required it at that 14 ago and started taking it again. Don't know what's
15 tine. But that doesn't nean that authorizationis 15 going on with that. But obviously -- it appears obvious
16 not -- not a surety of being paid. It's worded somewhat |16 to ne that they're preferentially treating sone
17 differently in the contract. 17 providers over others
18 Q Wy didthe arrearage get so large? Did-- let 18 Q And the contract was with the State of Arizona or
19 e ask that before | go on to other questions. 19 with Access?
20 A WIl, at the tine | had one or two PAs and an 20 A 1 don't know
21 anesthesiologist and me when | was at max, and | worked 21 Q Do you have a copy somewhere of the contract?
22 ny -- put that inapolite way. | worked very hard for 22 A Possibly.
23 avery long tine. 23 Q And I guess on that point, you tal ked about your
24 Q And so the arrearage got to 300,000 before you 24 patients' files and records with the LTD. The LTD s
25 folks tried to collect onit, or were there probl ens 25  business records and operating statements and things
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1 sone of which have been filed in this action, but the 1 have the noney to pay
2 other stuff, all the admnistrative stuff, do you have 2 Q \Were they in fact bankrupt, or did they go
3 that? 3 bankrupt?
4 A | have sone of it, the part that isn't ona 4 A | don't knowif they did or not.
5 conputer, incartons. | literally have hundreds of 5 Q So you haven't personal ly and your LTD hasn't
6 cartons full of nostly patient records, some records of 6 filedaclaimfor that 300,000?
7 insurance contracts, etc. 7 A No. Recormendations of ny attorney it would be a
8 Q And business records? 8 waste of noney
9 A Yeah, business records. 9 Q And when we say entity, | nean any entity that
10 Q Ckay. And the accountant that you used for the 10  you're associated wth?
11 LTD woul d have some records? 11 A Ay entity of any sort whatsoever
12 A Correct. 12 Q kay, okay.
13 Q Do you know the nane of that accountant? 13 And you didn't assign this potential claim you
14 A Cris WIcox. 14 didn't assign an interest or transfer the claimto any
15 Q Chris Wlcox, okay. 15 other entity; correct?
16 And then presunably Gordon woul d have sone | egal 16 A N
17 files associated with the LTD? 17 Q Because your attorney said it's worthless; we
18 A I'msure he has records of his dealings with us, 18 can't go after it?
19 and Kent Geene woul d have some records dealing with us, |19 A Never even occurred to ne
20 more than Gordon woul d have. 20 Q Ckay. Have you or any entity that you have an
21 Q Wo's Kent Qeene? 21 interest in, including the LTD, witten off the
22 A Kent Geene is another attorney that worked with 22 receivable or used it in any kind of tax return as an
23 e for many years. 23 uncol l ectibl e debt or anything?
24 Q Is he based in Nevada or Arizona? 24 A Don't know
25 A Las Vegas. 25 Q Don't know okay.

Page 19 Page 21
1 Q And he also tried to help with the Sate of 1 But Chris WIcox woul d know because he did the
2 Aizona and this 300, 000? 2 tax returns?
3 A N 3 A Presunably, yeah.
4 Q That one was just Gordon? 4 Q Do you recall having a discussion with hi mabout
5 A Yes. 5 the taxes and howto do the taxes involving this --
6 Q And Gordon said it's going to be inpossible to 6 A Not on that particular issue, no
7 get it back fromthen? 7 Q And when you did the LTD s taxes, | know that
8 A CQorrect. 8 it's no longer practicing, but when you did do them you
9 Q And they don't have to pay you, | believe, just 9 wouldsit down with Chris and go through the year, and
10 quoting what you said last time "Because it's the State, |10 he woul d show you a return and then you would sign it?
11 and they don't have to pay you even though they agreed 11 Howwas that process?
12 to pay"? 12 A Basically that process was he did all the --
13 A Correct. And that's actually true for insurance 13 Véll, he didall the work, and I'd look at it and
14 conpanies too. They don't necessarily pay you what they |14 signit
15 agree to pay you. 15 Q But you'd kind of verify it or you trusted hi n?
16 Q | knowthat person didn't show up when they were 16 A A | trusted him and B, he would go over
17 supposed to be fromPhoenix, but did anybody fromthe 17 everything monthly with ny office manager
18 state or Access give you any kind of explanation why 18 Q kay, okay.
19 they weren't paying you? 19 So your office manager really handl ed the
20 A Not to ne personally, no. 20 financial side, and it sounds |ike from her
21 Q To anybody that worked for you, like, your office |21 conmmunications with Arizona, she worked on recei vabl es
22 manager? 22 and sort of all of that for you?
23 A WIl, I'msure she talked about it because she 23 A Correct. Since about '97 or '98
24 told ne about communications she'd had with them but 24 Q And her nane?
25 they just basically said they were bankrupt and did not 25 A Tamy Shaffer

Litigation Services

1. 800. 330. 1112

www. | i tigationservices.com



http://www.litigationservices.com

CHARLES TADLOCK, M D., VOLUME I I - 03/14/ 2016
Page 22 Page 24
1 Q MNow did Tanmy work just for the LTD, or did she 1 Q And when they told you that there was no tine
2 do work for Epiphany and other entities that you were 2 left to pursue the claim you did or didn't believe
3 associated with? 3 then?
4 A She wes actually a partial owner, one percent of 4 A WIl, | didbelieve themthat they -- let's put
5 Bpiphany through me because you have to have -- you 5 it thisway: | don't know whether they did or not.
6 know you can doit, but it has to be through a doctor. 6 received guidance fromthe FBl agent saying to try to be
7 Shedid-- long tine ago when | was setting up Epi phany 7 nice to Bank of America and see if they were nice, and
8 do some work for Epiphany. Unfortunately, she didn't 8 if not, towait until after the FBl nade their
9 continue doing it wth Epiphany, or we wouldn't have 9 investigation and then make a decision as to whether to
10 gotten into trouble that we did with the person that we 10  do anything or not.
11 did 11 Q Sothen a nunber of nonths go by and they cone
12 A this juncture | doubt very much that she would |12 back to you and they say too much tine has el apsed?
13 be of very much help in recalling anything back then. 13 A (Nods head.)
14 Q And just for your assistance, just like |I've 14 Q Wat did you do after that?
15 given you the third amended disclosure sheet, | have 15 A | called themup and yell at them and other than
16 copies of your transcript fromthe first time just in 16 that, there really wasn't much | could do
17 case you want to reference because |'Il be asking 17 Q Didyouget an attorney to look into a claim
18  specific questions. 18 against Bank of Anerica?
19 A ay. 19 A As| saidlast tine, | believe | had an
20 Q I'mgoing to represent what's actually on there 20 accounting firmdo -- what's the nane of the accounting
21 and be truthful, but obviously you can, you know trust 21 you do when you're |ooking for fraud?
22 but verify. You can verify anything that |'msaying. 22 Q Forensic accounting?
23 Ckay? 23 A Forensic accounting. And the forensic accounting
24 A Sure. 24 agreed that fraud had taken place, but | didn't have the
25 Q Soit'sright here. | don't think we need to put |25 cash to go after themgiven the anount of expense that
Page 23 Page 25
1 these as an exhibit, Tom because they were just part of 1 would be required to do so.
2 the prior transcript. But thisis just for your 2 Q Got it
3 assistance, and if you want to verify any question that 3 So you had a forensic accountant go through the
4 |'masking you. Ckay? |s that fair? 4 Bank of Anrerica mess --
5 A ay. 5 A Yes.
6 Q Sointhe transcript page 64, 65 and then a snal | 6 Q -- with Epiphany Surgical Solutions?
7 portion of 67, you testified that Bank of America at 7 A Just the Epiphany Surgical Solutions part of it,
8 first told you that they woul d claw back noney taken 8 not the entire mess
9 fromEpiphany Surgical Solutions' account? 9 Q And you just didn't have the noney to pursue?
10 A Yes. 10 A Yeah. | still owe them-- or at |east he says
11 Q Didthey clawany of the money back? 11 owe him$10,000 in addition to the 5 which | was -- ny
12 A N 12 idea of all | was going to pay for the accounting
13 Q Wy not? 13 Q Wen did he do the forensic accounting?
14 A They said that tine to of told themhad gone 14 A | don't recall the exact date, but shortly after
15  past. 15 | found out about --
16 Q Do you believe that's true? 16 Q The ness?
17 A N 17 A -- the mess within three or four months, and that
18 Q You told themas soon as you found out; correct? 18 was because Bank of Anerica stalled, in ny opinion, not
19 A Yes. 19 giving us any records of where the checks went. They
20 Q And howlong did they take to respond to you? 20 would give me a record of the nunber of checks and
21 A Mnths. 21 dollar amounts, but no check --
22 Q Mnths, okay. 22 Q Actual checks?
23 b d you have people in the office followng up 23 A Actual checks, copies of the checks, saying where
24 vith then? 24 it went, which of course they can't do forensic
25 A 1 was followng up with them 25 accounting without that.
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1 Q You said you were the one followng up with them 1 Q And any others?
2 How of ten were you fol lowing up with then? 2 A Bl Smth-- no, yeah, Bill Smth | think was
3 A They came to ny office weekly for a few weeks, 3 and | don't knowif we had any other officers or not
4 and then the guy disappeared and sonebody el se took his 4 but you never get anybody to answer emails or anything
5 place. 5 elsewvithregardtoit. | didget themto answer enails
6 Q And | know you don't renenber the exact date and 6 wthregard to firing Barnes.
7 that's fine. 1'mjust trying to get a ballpark. You 7 Q Ckay. Al right
8 filed for BKin nid-2015. Do we have a bal | park, just 8 Now you' ve said that Epi phany Surgical Sol utions
9 even a year, when this Bank of America nonsense was 9 right now has no assets?
10 happeni ng? 10 A No, it doesn't have any assets, and |'mpretty
11 A | hate to hazard a guess honestly. | just really |11 sureit's not evenin existence. | think | decided not
12 don't know 12 to pay another 550 or $600 to keep it going. |'mnot
13 Q WVéas it a couple years before? 13 absolutely sure of that, but | think | stopped
14 A CQoupl e years. 14 Q And at that point, did you talk to Bill Smth
15 Q Like 2013? 15 about that, or did you just not pay it? You decided
16 A Maybe, yeah. Mybe. |1'mnot really sure. 16  yourself not to pay it?
17 That's all easily | ooked up. 17 A I've been talking with Bill Smth about it for
18 Q Do you have the copy of the forensic accounting 18 years, so it was not as if he didn't knowit was comng
19 report that this gentlenan did? 19 (Cell phone interruption.)
20 A | nmay have an enail copy of it. If not, Wlicox's |20 THE WTNESS. Excuse ne. |'mturning it
21 partner has it. 21 off.
22 Q And the forensic accountant was associated with 22 M | @AL: No problem
23 Chris Wlcox or someone separat e? 23 BY MR |(BAL
24 A They were associated at the time. | don't think 24 Q So do you think Epiphany, at this point, it's not
25 they are anymore. 25 inexistence, but it was entitled to recover sone noney
Page 27 Page 29
1 Q Ot it. 1 fromBof Afor mshandling Epiphany's accounts
2 And the nane of this individual ? 2 correct?
3 A Don't renenber. 3 A | believe so, but Bof A doesn't.
4 Q Ckay. But if we get the forensic accounting 4 Q And no claimor demand letter or conplaint was
5 report, that will lay out what tine all of this stuff 5 filed or sent to Bof A correct?
6 happened; correct? 6 A No. | sent aletter asking if they would
7 A Yes, it should. 7 reinburse ne for the anount in question
8 Q Ckay. Al right. 8 Q ay.
9 So | have a question here that did Epi phany nake 9 A And then | received a letter back saying, no,
10 any clains against B of A |'mguessing your answer would |10 it's too late
11 be no because you didn't have the noney to pursue B of A? |11 Q it
12 A Qorrect. 12 Do you have that correspondence somewhere?
13 Q And Epiphany didn't have the nmoney to pursue B of |13 A Doubt it
14 A and the LTD also didn't have the noney to pursue B of |14 Q Those kinds of business records you kept for a
15 A correct? 15 little bit of time and dunped themor?
16 A CQorrect. 16 A They nay be in -- office nanager generally kept
17 Q Ckay. Wo controls Epiphany Surgical Sol utions 17 stuff like that, and they may be in one of the 50,000
18 now? 18 boxes | have in ny garage. But | don't knowif it stil
19 A Epiphany Surgical Solutions, | believe, does not 19 exists, and | wouldn't know where it was if it stil
20 exist anynore. 20  does exist.
21 Q Wendidit stop existing? 21 Q And when you say garage, you nean the garage in
22 A | think withinthe ast year. 22 nard?
23 Q And during the last phase of Epiphany Surgical 23 A In ward; correct. Takes about the area of this
24 Solutions' existence, who were the officers? 24 roomfor the boxes
25 A | wes. 25 Q kay, okay.
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1 And that includes some business records, but al so 1 And how did he finally determne that that
2 patient files, or the are the patient files here in 2 information was fal se?
3 Nevada? 3 A No, he didn't actually. Tamy opened the box
4 A No, there are still patient files here which I'm 4 fromBank of America when it finally sent it wth the
5 noving over after making a determination whether or not 5 checks on it and started crying and cane down to ny
6 they're still relevant or not. 6 office and said that she thought enbezzlement was going
7 Q A this point inyour petition, you didn't |ist 7 onin abig way.
8 it asa--theBof Aclaimas an asset because you 8 Q Andthisis adramatic event. Do you renenber or
9 didn't think it was recoverabl e? 9 recall when that was?
10 A Correct. | didn't think it was recoverabl e. 10 A It's a dramatic event when you're not having
11 Q But you didn't have a formal legal determnation; |11 spinal surgery and can't walk.
12 it was just your assessment of the situation, and based 12 Q Fair point. Fair point. Soyou can't remenber?
13 on what Tammy and what you had found out from your 13 A I'mcorrect. |'malso on nedications. Rght now
14 letters with B of A? 14 they're making ny memory not particularly good.
15 A | sat down with a couple of different attorneys. 15 Q Ckay. Does the surgery center or Epiphany
16 Told me it woul d be somewhere around 20,000 plus just as |16 Surgical Solutions -- | know Epiphany is not an existing
17 a down paynent to start the litigation. And with 17 entity, but the surgery center did they continue to use
18 nothing fromthe FBl yet to corroborate it, | didn't 18 Bank of America after the ness with B of A?
19 think that it was going to be within ny abilities given 19 A They noved actual ly to Vlls Fargo. The previous
20 the state of ny health. 20 person had been working with themat B of A had noved to
21 Q And I knowthat Chris Wlcox did the accounting 21 Wlls Fargo. Barnes recomended that we nove to \élls
22 for the LTD. Did he also do the books for Epi phany 22 Fargo. There's some question with regard to what was
23 Surgical Sol utions? 23 going on between the two, and then subsequently, we went
24 A No, he did not. The officers and nanagers, 24 to Chase.
25 owners of the surgery center thought | had too much 25 So | don't believe that Bank of Anerica was being
Page 31 Page 33
1 pover, and therefore, and literally had, | think, the 1 used by themat that time. | think Chase had bought out
2 last one was Dr. Belsky's accountant do the accounting 2 the contracts. A that time Bof Awas telling us that
3 for the two years prior to a determnation being nade 3 we were making noney hand over fist and our credit was
4 that possibly Barnes was enbezzling. 4 excellent. Based on what | saw and meetings | had with
5 Q So the accountant was Bel sky's accountant ? 5 Bank of Arerica, it looked like it was.
6 A Correct. 6 Q Ot it.
7 Q Wo was asleep at the wheel ? 7 And that's the information that was given to
8 A | don't want to get nyself sued by Belsky's 8 (Chris. Hedid the returns, and then afterwards you guys
9 accountant, but you can nake your own judgnent on that. 9 found out, oh, no?
10 Q Do you know the nane of the accountant? 10 A Rght, and contacted the FBl and netropolitan
11 A Not off the top of ny head. 11 police.
12 Q But it was an accountant who worked for 12 Q MNow on page 67 of this transcript fromthe first
13 Dr. Belsky? 13 tine, you testified that there was an Epi phany entity
14 A And for the surgical center, yeah. 14 where you kept your, quote, "private stuff"?
15 Q And the surgery center? 15 A Yeah, Epiphany Surgery Centers | just had shares,
16 A Yes. 16 ny own personal shares, and the one share that bel onged
17 Q So whichever accountant was doing the books for 17 to Tamy and at some point we had shares of Smth too
18  Epiphany Surgical Solutions was al so doing the books for |18 because he never got around to formally making his own
19 the surgery center on the Flaningo/Pecos surgery center? |19 corporation. So we would just cut hima check for his
20 A If | saidthat, | msspoke. The books for the 20 portion of Kingman ASC
21 surgery center were being done by -- by Belsky's 21 Q \Vés that a separate entity then?
22 attorney -- not attorney -- accountant. The books for e |22 A Yes.
23 Epiphany were being done by Wlcox, but based on fal se 23 Q And what was the name of that entity?
24 information sent to himfromthe surgery center. 24 A Epiphany Surgery Centers. Dates way back before
25 Q Gotit. Got it. 25 Solutions.
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1 Q Gtit. Gt it. 1 Q That doesn't nake a lot of sense. What they were
2 So Solutions is the one that's no longer a valid 2 saying?
3 entity? 3 A They're doctors
4 A Yeah. Neither of themare open anynore. 4 Q Didyou fight back when they said this is your
5 Q But Surgery Centers is the one where you kept the 5 fault?
6 private stuff, and you just explained that private stuff 6 A Sure. | pulled all ny cases out. | didn't have
7 were your own shares from Surgery Sol utions and Tamy's 7 to do anything el se
8 share and Bill Snith's share? 8 Q Didthey actually take the shares fromyou, or
9 A Yeah -- well, part of Bill's share for K ngnan 9 the shares just were worthless at that point?
10 and ny shares of all the ASCs was five or six at one 10 A | have no idea what they did afterwards. They
11 point or another. 11 thought they were going to sell to the hospital, but
12 Q You had shares in five or six ASCs, we're talking |12 had talked to the hospital admnistrator who was Mrnon
13 anbul atory surgery centers. 13 as were the doctors who were being sent different
14 How many of the ASCs do you have shares in now? 14 messages about the hospital buying themout. And the
15 A None. 15 hospital did exactly what they told me what they were
16 Q Wat happened to those shares? 16 going to do, which was not buy themout.
17 A | was bought out at one under protest and 17 Q Sowaesthat litigious? Was there any litigation
18 actually got a bit higher price after | sued them 18 associated with the K ngman ASC?
19  because it was ridicul ously and Iudicrously |ow priced 19 A N
20 for the shares. Recovered some of that. K ngnan -- 20 Q You just pulled your --
21 Q Sothat was the first one. Hold on. And what 21 A Pulled ny cases out. There would be nothing to
22 was the nane of that one where you engaged in all the 22 go after
23 litigation, and they |ow balled you and you sued t hen? 23 Q Al right. Andthen so that's three, and then
24 A The one at Gld Ring. 3030 Gld Ring, | thinkit |24 there were two or three nore?
25 is. 25 A Just two nore, | believe. WeII, actually | take
Page 35 Page 37
1 Prior to that | was bought out without any 1 it back. Three nore. It's one surgery center that
2 litigation, Corral Desert. | forget where Corral Desert 2 noved across the street fromthe |ong-termcare hospita
3 was. 3 on Hamngo to the surgery center owned by Desert
4 Q Glifornia? 4 Springs Hospital. | killedit. Then | took it over and
5 A No. | thinkit's over inWah. Qut onthe 5 ranit for afewyears. \W¢ nade a profit and opened up
6 border. 6 the surgery center that your client owns the building
7 Q Ckay. 7 of.
8 A And then -- 8 Q Gt it.
9 Q So you talked about Corral Desert, and that was 9 Now when you say you killed it and then took it
10 amcabl e? 10 over, can you explain?
11 A That was am cabl e. 11 A | took all their surgeons away fromthempretty
12 Q @ld Rng 3030 was not ami cabl e? 12 much and all their cases, and then they shut it down.
13 A Not amcable. 13 And they tried to do a @ office, and | was making
14 Q And then you were about to nention K ngman? 14 repeated offers to themto rent it or lease it or
15 A Roght. Kingman basically went out of business 15 sonething, and | got a really good deal onit. So we
16 when two things occurred. Cne, the State of Arizona cut |16 noved
17  paynents to ASCs, about two-thirds. Fromny perception 17 V¢ were going to try to keep both of them opened
18 and viewpoint the owners there overreacted because they 18 but two across the street fromeach other just didn't
19 had to pull back fromthat position shortly thereafter, 19  work out
20 but blamed Epi phany Surgical Solutions for the State of 20 Q So at some point you acquired shares in that ASC?
21 Arizona changi ng what they were paying for, and 21 A Rght. Andinall these ASCs except for the one
22 therefore, fired ne despite, as a managenent person in 22 at 3030 Gld Rng, or isit 2020 Gld Rng? Mds really
23 Epiphany Surgical Solutions as a managing conpany 23 do make you a little hazy. A any rate, whichever one
24 despite the fact that | was making roughly half of their |24 the address is, except for that one where | was doing
25 incone per month. So they died within a year. 25 maybe 10 percent of the work and owned 4.6 or sonething
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1 percent. | take it back, 6.8 percent. 1 Q Just recently?
2 So | was even there doing nore than the 2 A Correct.
3 percentage | owned, but not enough to nmake them happy 3 Q Bythe--
4 Dbecause | was doing so much nore at the other surgery 4 During the forecl osure?
5 center which they had to get permission fromto open. 5 A CQorrect.
6 So they then threw me out despite the fact that 6 Q Ckay, okay.
7 that was the agreenent that had been made. They threw 7 Now that foreclosure sale took place, you got a
8 me out because | was on the board and according to them 8 notice of default and election to -- you got all the
9 not doing everything | could for the surgery center. 9 foreclosure docunents; right, on that before they did the
10 Q ay. 10 foreclosure?
11 A So that's one, two, moved across the street to 11 A Yes. V¥ ve been in negotiations wth Bank of
12 the one behind Desert Springs and opened up the one on 12 Arerica and later with themas to amending the
13 the west side of town. That's it. 13 agreenment, nmade one anendment with a gun held to ny
14 Q That'sit, okay. Sothat's five. 14 head, essentially. And at that point when ny health
15 And this one that was owned by Desert SPRINGS 15 further deteriorated, | gave up.
16 that was sort of a hostile take over? 16 Q \Vés that Gordon who negotiated?
17 A It wasn't hostile. 17 A Wich?
18 Q You kept making offers and at sone point they let |18 Q The amendnent involving the forecl osure?
19  you into the business? 19 A No. | pretty much had no choice. They vere
20 A The hospital didn't want to doit. There's a 20 either going to foreclose on me, or | agreed to what
21 managenent conpany that owns the real estate for the 21 they said. | had no choice whatsoever.
22 hospital, and they wanted to doit. The hospital wasn't |22 Q Odthey tell you --
23 too happy about it, but their parent corporation was or 23 Do you know what the deficiency is or how mich
24 sister corporation. | don't know which. 24 you still owe then?
25 Q So when you referenced private stuff, it was the 25 A No. M best guess is that they were asking about
Page 39 Page 41
1 shares fromthese five ASGs -- 1 aquarter nmllion nore than it was worth.
2 A Five or six. 2 Q Dd you know what the total anmount that was owed
3 Q Fveor six, and then it was Tanmy's share of -- 3 because there weren't paynments nade for a year, did you
4 A She had one share of the original. 4 know what --
5 Q -- solutions. 5 A No, | don't know But the original place cost ne
6 A Qpening it because -- yeah, Solutions -- she 6 originally over 1.2 nillion. The |oan was, |ike, 700
7 didn't ownin Solutions, actually. She owned the 7 and sonething thousand. And it was the best of the
8 original sharein -- when we initially opened the first 8 Dbest, and | couldn't figure out -- talking to real
9 onein Las Vegas. 9 estate professionals it was worth maybe 550 at nost.
10 Q Ckay. Ckay. Wat was that original one? 10 Q The place, the actual property?
11 A A the Kindred Hospital . 11 A Rght.
12 Q Wat was the nane of that entity? 12 Q So they were under water about 200,000, give or
13 A | don't remenber. Sorry. |'mon meds. The 13 take?
14 names kind of go. 14 A Bank of America was. | think that the new place
15 Q That's fine. 15 probably they' re not under water. They probably bought
16 Now this private Epiphany Surgical Centers, did 16 it cheap is ny guess.
17 Wlcox do the books for this private entity? 17 Q @t it.
18 A Yes. 18 Now, your private Epiphany entity that you
19 Q And he did the tax returns? 19  keep -- where you kept the shares, is that still
20 A Yes. 20 operating?
21 Q And what's the address or the -- 21 A N
22 Does this private epiphany entity have a physical |22 Q You closed that as well?
23 address? 23 A There's no reason to keep it open. If it's open,
24 A Sure. It was the second unit of the two units 24 it won't be open any longer. | think it's been closed
25 that were repossessed. 25 for awhile.
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1 Q (onsidering all the shares that you did have, you 1 A No, we bought himout of the original -- okay,
2 no longer have those shares and the ASCs in there, so 2 the original Kindred Surgery Center occurred because |
3 youreally don't have anything in that private entity 3 was asked by Kindred Hospital to be their nedical
4 anynore? 4 director and nove ny practice into their building, which
5 A N 5 | did, though | didn't become -- | was their nedica
6 Q Besides your shares, did it have any other assets 6 director for awhile. They wanted to reopen their two
7 in there? 7 operating roons. | told themthere was no way that even
8 A N 8 | could keep two operating roons open in Las Vegas; that
9 Q ay. 9 what they should do is blowout a wall, make an entryway
10 A It had Bll"s shares. | already discussed that. 10 and make it into a surgery center and get a bunch of
11 Q Rght. 11 other doctors in there
12 A And in Kingman for a while. 12 Kindred originally was going to keep, like, 17
13 Q Ddit have a bank account? 13 percent sonething like that. Then at the last mnute,
14 A Yes. 14 their attorneys because they were in trouble with other
15 Q ay. 15 things, the government said, no, you better not goin
16 A Kept everything separate. 16 with the doctors on anything. It mght I ook |ike an
17 Q Is that bank account still operating or you don't |17 illegal inducement, which it wasn't. According to ny
18  know? 18 attorneys, there was no way it woul d be
19 A | don't believe that that one is open although | 19 So they decided just to be the lessors. It was a
20 was told that | had to close a couple, but I think that 20 big mistake on their part because it nade a ot of
21 was onthe list. No, it's closed. 21 rmoney. Then they got plaza and noved over there
22 Q And when that was closed, where was the noney 22 Q That's when you started Regent?
23 transferred to? 23 A That's when we bought out -- actually, we bought
24 A A that point there really wasn't any significant |24 out Regent before we noved. Regent was trying to get
25 amount of noney init. 25 the office space over there even before | was, in the
Page 43 Page 45
1 Q You woul d have just -- 1 surgery center space at plaza surgery center, which is
2 It woul d have cone to you? 2 behind Desert Springs
3 A Epiphany Surgery Centers? 3 Q So you bought that property from Kindred?
4 Q Yes. 4 A No. W didn't buy the property. V& bought
5 A Yeah, | was the sole owner of Epiphany Surgery 5 the--
6 Centers except for the 1 percent that | pretty mich gave 6 Q The practice?
7 Tammy. There was no rmoney |eft. 7 A The business of doing the managenent from-- and
8 Q Didyou pay her some percentage every year 8 their percentage of ownership in fromRegent as a group
9 because she owned the 1 percent? 9 Q Gtit. Gt it. Gt it.
10 A CQorrect. And it varied as to 1 percent because 10 So Regent is K ndred?
11 it would vary depending on how nany shares there was. 11 A No. Ckay. Regent was one of three surgery
12 Q Wen was the last year that you took noney out of |12 center managenent conpanies that were brought in by the
13 the private Epiphany entity? 13 person that asked me to cone and | ook at the building.
14 A Many years ago. Don't know how many. 14 Turned out | was last of many pain doctors they asked to
15 Q Soit hasn't been active for years? 15 do this. None of whomhad the idea of doing the surgery
16 A Yeah, it hasn't been active for years. 16 center
17 Q MNow asking about Regent. You testified that 17 Q Ckay.
18 Regent still existed, and the CEOis Tomsonething. But |18 A It turns out that the person they hired who found
19 did you ever discuss what happened with Epi phany with 19 e had nade another agreement with TomA |en, which none
20 Ton? 20 of us knew about, to make himthe vice president of
21 A N 21 Regent. So he reconmended it, and we took his
22 Q Wy not? 22 reconmendation since he was the person whom Kindred had
23 A Wat for? 23 hired to make a determnation of what to do with the
24 Q Véas it different businesses, so he woul dn't 24 building and who to do it with. That Regent be brought
25 have -- 25 in. This nade many peopl e very unhappy when they found
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1 out about it. 1 Q Ckay. Ckay. MNowafter the mess, did you go and
2 Q And this person was? 2 talk to Tomand Regent and see if it had happened there
3 A | don't renenber his nane right now 3 withhin?
4 Q So you bought out Regent for practice? 4 A | received so many enails praising himto the
5 A No. It was we that -- doctors that were there 5 skies fromRegent that | didn't think that it would do
6 that bought out Regent in mass including the contract. 6 any good
7 Q And when you say we, you nean Epi phany Surgical 7 Q Sothe forensic accountant did he go to Regent
8 Solutions? 8 and see if anything had happened back there with Barnes?
9 A No. VeI nean the doctors involved at the 9 A Not that I'maware of. The FBl basically told us
10 surgery center. They had to vote for it. | forget 10 tostay out of it until they finished their
11  whether it's two-thirds or sonething like that, and then |11 investigation.
12 negotiate with Regent to get bought out. 12 Q And they haven't told you that investigationis
13 Q Sowe'retalking the same doctors involved with 13 finished?
14 the surgery center on the west side? 14 A Correct. | tried calling themtwce
15 A Rght. nthe east side, actually. And sone of 15 Q Recently?
16  which we went on to the west side. 16 A | think the last tinme was a year or nore ago.
17 Q Ot it. 17 take it back. Probably less than a year ago. Alittle
18 So the group of doctors who got together and 18 over a year ago | talked to Agent Burris who told ne
19  bought out Regent, that was one group and then some of 19 that these things take a long tine
20 those doctors were involved in the east side practice -- |20 Q Ckay
21 A Most. 21 A But they were actively working the case.
22 Q Mst of those doctors were involved in the east 22 Q DOdthey affirmatively tell you don't file a
23 side practice, and then sone of those doctors were 23 civil action or don't investigate what happened?
24 involved in the west side practice as well? 24 A Vell, she was actually on the case. She didn't
25 A Vell, we actually nerged the two so they ended up |25 say anything about it afterwards. | called her, and she
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1 -- you know, they were running one institution for all 1 had been pronoted and was in New Orleans or in the
2 intents and purposes. It made it too difficult 2 Mdwest or somewhere. Then she told ne try to get Bank
3 otherw se because who woul d do their cases or where? 3 of Arerica peacefully to resolve it, and if not,
4 Q That makes sense. That nakes sense. Ckay. 4 probably shoul d wait to see what evidence we get before
5 And Barnes worked at Regent? 5 you proceed with anything. That's been a long tine ago
6 A Correct. Barnes was originally hired by Regent. 6 now
7 Q Before he came over with the group? 7 Q Are there any other business entities in which
8 A Rgnht. 8 you or My have any interest direct or indirect that
9 Q Gt it. Gt it. 9 isn't in your disclosure statement?
10 A He was not ny choice. 10 A Everything is in disclosure statement. It was
11 Q It was the surgeons involved with the -- 11 Shadow Mountain, which is -- |'mpretty sure | covered
12 A Qorrect. 12 it. V¢ were set upin order to attenpt to take over
13 Q -- the east side and the west side, they voted? 13 Shadow Mountain Surgery Center. That failed. And then
14 A They voted to keep Barnes. 14 since it failed, nobody had any noney in it but ne, |
15 Q Did you vote against? 15 used it as a holding conpany for ny electronic health
16 A N 16 records since it was ny belief that they woul dn't work
17 Q You just abstained? 17 and they haven't pretty much across the country
18 A | didn't abstain. | basically had no choice in 18 So | think it still has maybe $100 in the
19 the matter. It was kind of the deal, was one package to |19 account. It's one of the ones | was told to go close
20 gofor it or not. 20 And | forget what the other one was | was told to go
21 Q So he cane with the package? 21 close. But essentially everything is defunct.
22 A CQorrect. 22 Q So everything is in your disclosure statenent?
23 Q And so you voted for it because you had no 23 A Bverything that | can renenber, yeah
24 choi ce? 24 Q @t it.
25 A Yeah, basically not, no. 25 (ne |ast question on Regent before we go to
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1 assets. 1 BYM |QBAL
2 Wien you acquired Regent or when the surgeons 2 Q Were is your motor hone currently?
3 acquired Regent -- 3 A It's over at the Qasis RV Resort.
4 A W didn't acquire Regent. 4 Q Wich stateisit registered in?
5 Q Bought out Regent? 5 A Nevada.
6 A Just the portion of Regent that owned the 6 Q Andit'sindriving condition and you go back and
7 managenent contract and their shares of the one surgery 7 forth between California and Nevada?
8 center. 8 A No. It'ssitting at the Qasis. It's not in
9 Q kay. Dd the surgeons then get possession of 9 drivable condition. The wheels and tire -- not wheels,
10 the financial records associated with that portion of 10 but the tires need to be replaced, and the thing hasn't
11 Regent? 11  had anything done to it in quite a while. So just
12 A Yeah, they did. 12 little things need fixing.
13 Q And those records you don't have then? 13 Q The tires and what do you nean little things?
14 A N 14 A The tires. |'ve replaced sone of the batteries
15 Q Dr. Belsky's accountant woul d have themsince the |15 because | had to, but | haven't replaced the other
16 accountant was doing the taxes for the surgery center? 16 batteries. They're quite expensive. And then there are
17 A The nore recent stuff, but Barnes walked off with |17 leaks in the toilet. There's aleak in the ice naker.
18 alnost everything, the conputers. 18 There's little things that need to be fixed.
19 Q Gkay. Hetook all the financial records? 19 Q Do you have a range or an understanding of how
20 A Al the financial records for Epiphany and for 20 much it would cost to fix it?
21 the surgery center. 21 A N, | don't.
22 Q How were the surgeons -- 22 Q Have you had sonmeone look at it and give you an
23 How were you able to do your taxes without any of |23 estinate?
24 that financial information? 24 A N
25 A You're going to have to ask -- 25 Q So sore undeternned amount of work will get it
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1 Q Wlcox? 1 back to running shape, but you don't know how much work
2 A \WIl, actually Wlcox, it's easy enough to do 2 or howmch that woul d cost; correct?
3 ours because we didn't get anything. So it was a loss. 3 A Correct. But we had, | believe, sonebody cone
4 He actually put money in there and took it out 4 over and make an assessment of it last year. So they
5 illegally. 5 had an assessor cone and assess the val ue.
6 Q Gt it. Got it. 6 Q Rght.
7 And so Dr. Belsky's accountant is going to have 7 But not how much it would take to get it started
8 to explain howthey did taxes wthout any financial 8 again?
9 information? 9 A Rght. And things continue to deteriorate. S0
10 A 1'd like to know because he had a couple meetings |10 it wll cost nore than it woul d have then, yes.
11 with me and never nentioned any inpropriety. 11 Q Gt it.
12 Q So your notor home where -- and if you want to 12 You just don't have an estinate right now?
13 take a break, | know -- 13 A N
14 M CROME Let's keep going. Can we keep 14 Q Wen was the last tine it was driven?
15 going, Doctor? 15 A Wen it was moved to the Casis. About the tine
16 THE WTNESS:  Let's keep going. 16 that bankruptcy started, | think.
17 MR CROE \W're reviewng everything we 17 Q Inyour statement of financial affairs, you list
18 did last tine anyway. | don't know 18 that as your primary residence.
19 Are you ready to nove on at all. 19 You're living there?
20 MR IQBAL: Yeah, yeah. |'mready -- 20 A CQorrect. I'mliving there.
21 talking about the motor hone and the different assets 21 Q And that's your full-tine residence?
22 that | didn't ask about last tine. 22 A No. It's nore than half, less than full-tine.
23 M CROE |'mhearing exactly what | heard |23 Q ay.
24 last tine to be honest. 24 A | have ny mail delivered there.
25 M IQ@BAL:  (kay. 25 Q Your mail is delivered there?
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1 A Sone of it. M personal, yeah. 1 A Soring still afewthings at Lake Las Vegas, but
2 Q Were else is your mail delivered? 2 very little.
3 A Sone of it is delivered to the house at 1531 3 Q Wen was the last tine you spent a night in the
4 Mandal ay Beach. Sone of it that was going to the office 4 Lake Las Vegas residence?
5 isnowgoing toaP.Q box. 5 A Afewweeks ago we spent a night there. V¢ were
6 Q Wereis the P.Q box? Sonewhere in Vegas? 6 there for nost of the night but not the entire night,
7 A Yeah, it's somewhere within a couple of blocks. 7 trying to move stuff.
8 Q And your wife goes and collects the mail from 8 Q Sojust to get your living situation really
9 there? 9 clear, sol don't have to ask a mllion guestions about
10 A Correct. 10 it, you spend nost of your time at the RV at (asis, but
11 Q Got it, okay. 11 you al so spend sone tine in the knard beach house?
12 Now, how nuch do you pay for the -- the rent or 12 A CQorrect.
13 the connections at the Qasis for the Rv? 13 Q And you spend sone time in the Lake Las Vegas
14 A Rght around 875. 14 house?
15 Q Per nonth? 15 A Not really since the sumer because the air
16 A Yeah. 16 conditioners went out. So it became uninhabitabl e
17 Q Andis that in the disclosure statenent? 17 during the summer.
18 A | havenoideaif it is or not. 18 Q | think we all understand that
19 Q So when we talk about 875, that includes the 19 A Yeah
20 utility hook-ups, that includes the rent for the pad and |20 Q Youdidn't get the air conditioners fixed?
21 all that? 21 A Too expensive
22 A Yeah, the utilities vary. That's close. 22 Q Dd you get a quote?
23 Q @t it. 23 A The last people that fixed it gave ne quotes, but
24 So you' d say that's the cost to maintain your 24 that was quite a while ago. |'mnot up to date. The
25 nore than half, less than 100 percent residence is 875, 25 higger ones are close to 10,000, and the snaller ones ar
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1 900 a nonth, something |ike that? 1 6 or 7,000.
2 A Yes. Nowin the sumer it's in the 900s. 2 Q Sowe're talking over 20,000 to fix the air
3 Q And we'retalking all in, just the expenses 3 conditioners?
4 nonthly because it's an RV, it's not going to be too 4 A Yeah, that's ny best guess
5 mich? 5 Q Wen did you --
6 A Yeah, | had to spend, | think, $1,000, sonething 6 Wien did you acquire the motor home?
7 like that, on replacing sone of the hatteries. 7 A Do we have the notor hone disclosure sonewhere
8 Q Gt it. Ckay. 8 Dbecause | don't remenber?
9 And you testified just nowthat you haven't had 9 M CROE It's in the schedul e sonewhere
10 any maintenance done on it in sone ting? 10 THE WTNESS. Mire than ten years ago
11 A Qher than the batteries and some work on -- what |11 Mybe 2003 maybe. Yeah, | think it was 2003
12 doyoucall it -- the urine -- 12 M |@AL: That's nore than enough in terns
13 Q The bathroomfacilities. VeIl just call it 13 of ny question. No need to be exact there
14 that. 14 BY MR |QBAL
15 A Rgnht. 15 Q Do you have the mai ntenance and service records
16 Q Ar conditioner still works? 16 for the notor home, or are they in the motor home?
17 A Yes, the air conditioner, thank God, still works. |17 A\ haven't really been keeping themthat |ong.
18 Q Now you testified that it is nmore than 50 18 Q ay
19 percent your residence but less than 100 percent. 19 A The notor hone was used excl usively for business
20 Wiere el se do you resi de? 20 andit's technically in the name of one of ny partners
21 A 1 go over and see ny childrenalot in 21 that was ny enpl oyee/partner for a few nonths and got
22 Clifornia 22 indicted by the Feds, went to jail because he didn't
23 Q Were do you stay when you're in California? 23 listentony wife and | when we told himhe really
24 A A Mndal ay Beach usual ly. 24 needed to do bl ood pressures on patients before you exam
25 Q And do you use the property in Lake Las Vegas? 25 themand charge the federal governnent.
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1 Q Sothat was a partner? 1 business. |'mnot sure when | officially becane a
2 A Yeah, wvell, he would have becone a partner had he 2 pilot. But | since gained ny IFRrating and went up
3 stayed, but | bought himout of his contract because he 3 fromaregular prop airplane to a turbo prop airplane
4 was doing things -- and we were not in agreenent how 4 because | was using it so nuch for business, and it's
5 patients were to be treated, and he thought | was 5 safer
6 running up the expenses too high by doing urine tests on 6 Q Soyou --
7 themto make sure they were taking the drugs and doing 7 A sone point after '97, you got your pilot's
8 blood pressures and sl owing down things and apparent!y 8 license, and you were using the Piper?
9 not having sex with patients. So he's been spent a few 9 A The Saratoga
10 years in federal penitentiary. 10 Q The Saratoga?
11 Q Sohe-- 11 A CQorrect.
12 Both of you purchased the RV for business 10 12 Q Is M. Tadlock a pilot?
13 years ago or 15, however long ago it was? 13 A No, but she's had the short course for, you know
14 A 2003. Yeah, his nane was on it, but he 14 making an energency |anding
15 relinquished it. He didn't want to pay for it anynore 15 Q Does it need a copilot or isit just the one
16 and hasn't. 16  person?
17 Q Howwere you using it for business? You were 17 A No, it'snot big enough. It's aweight thing. |
18 using it togoto different locations, or you actually 18 think over 13,500 pounds or 12, 5000 pounds. Then you
19  had patients in the notor hone? 19 have to -- it's a determnation made by the FAA whether
20 A (h, No, we didn't have patients in the notor 20 it'ssingle pilot or two pilot.
21 home. V¢ used it instead of having to pay for hotel 21 Q Aethere two --
22 roons in Kingman nostly. (nce in awhile we would drive 22 A Two seats in the front
23 it somewhere else, but rarely. Too expensive to move 23 Q Wuld she join you when you went for business
24 it. Mich more pleasant than a hotel. 24 trips?
25 Q So then up until about a year ago, it was being 25 A Frequently, yes
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1 used to move about, and then you just put it at QGasis, 1 Q So you use the Saratoga, whichis in your
2 and basically it's not drivable right now it's just 2 disclosure statenments, you use that to go between what?
3 sitting at Casis? 3 \Vegas and Ki ngnan?
4 A 1 wouldn't go as far to say it's not drivable. | 4 A K ngnman
5 don't want to drive it too far. It needs tires, and I'd 5 Q And Vegas and Qxnard or just Vegas and Ki ngnan?
6 be afraidthe batteries nmght die on ne, things |ike 6 A Vegas and Kingnan, Vegas and Laughlin, Vegas and
7 that. 7 By and sonetines a round trip all the way around goi ng
8 So it needs sone work on it before | go very far. 8 Dback and forth
9 Q Understood, under st ood. 9 Q Gotit. Gt it. Ckay. Ckay
10 Wien vas the last drive you took init? 10 Ddyou --
11 A Wen we noved it to Gasis. | actually had 11 Wiat kind of ratings do you hold now? Wat can
12 sonebody drive it for ne, the person who cane over to 12 you fly right now?
13 repair the batteries, because | didn't feel up to being 13 A Nothing. 1'mon too many nedications
14 able todriveit. 14 Q Rght
15 Q Qass G right? It's the big one. |'msorry 15 So as far as the FAAis concerned, do you have
16 class Ais the big one. 16 your pilot's license and certification?
17 A It's aclass A diesel pusher. 17 A No. | haven't passed a physical in years
18 Q Solet's talk about the airplane. 18 Q Gt it. kay
19 Are you a pilot? 19 Soisit --
20 A 1 wes. 20 | guess that makes sense. You have to pass
21 Q You vere. 21 routine physicals to maintain your pilot's license?
22 Wiat years were you a pilot? 22 A CQorrect
23 A 1 took ny first lessonin '96 or '97 opinion; is 23 Q And when was the last tine you were a pilot?
24 that right? Yeah, '96 or 97. It took a couple years to |24 A Several years
25 get ny pilot's license because | was doing it nostly for |25 | transitioned frombeing a pilot to being a
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1 pilot some of the time with another safety pilot to not 1 Q Jeez. Sothere was alot there. | want to break
2 beingapilot at all as | got worse. 2 that down alittle bit
3 Q So you haven't actually flown the Saratoga in 3 So when you say you leased it or you paid |carus
4 avhile? 4 by you, you nmean the LTD?
5 A (h, No. The Saratoga was sol d back in 2005 or 5 A Yeah. (harles H Tadlock, MD., LTDis where ny
6 2006. 6 attorneys and accountants reconmend | holdit.
7 Q ay. 7 Q And paid Icarus to |ease the plane?
8 A Ad | acquired the -- 8 A For business purposes
9 Q The Piper? 9 Q And up through 2014
10 A Piper turbo prop. 10 A | don't knowif it's 2014. It mght be 2013
11 Q Rght. 11 2014, somewhere in there
12 So I'mtalking about the Piper because that's the |12 Q The disclosure statement says there was incone
13 one that's in this BK The Piper -- 13 fromleasing in 2014
14 Wien was the last time you flewthe Piper? 14 A ay.
15 A Acouple years. It's been on the ground so... 15 Q And around that tine a few years ago, you stopped
16 Q DOd you have your license |ast year in 2015? 16 actually flying it, and you hired a pilot?
17 A No. Nor in 2014 17 A Yeah. (ne of ny former instructors for the nost
18 Q @t it. 18 part, yeah
19 So you didn't renewit, or you didn't pass the -- |19 Q Then the LTD was paying the pilot or was it
20 A Wth the amount of medications |'mon, the FAA 20 lcarus that was paying the pilot?
21 would not let me fly. It would be the equival ent of 21 A Don't know Don't remenber. | think it was
22 flying drunk. So there's no way | would fly by nyself. 22 going through -- | think paying the pilot ended up going
23 Q Ckay. According to the third anended discl osure 23 through Tammy sinply because it was easier for the pilot
24 statement on page 20, you had income fromleasing the 24 todoit.
25 plane in 2014? 25 Q Rght
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1 A Yeah, | leased the -- okay. Icarusis the 1 It looks like fromthe --
2 holding conpany for the airplane, for the previous 2 A (harged off -- charged of f somehow or another to
3 airplane, and | was paying Icarus | think it was 7 or 3 lcarus or about taxes or sonething. | don't know You
4 8,000 for the Saratoga, | think 10,000, and went up to 4 have to look at the taxes to figure that one out
5 12,000 sonething like that for the jet prop. But I'm 5 Q Ckay. And when did you get the Piper?
6 not paying anything now because | don't have it. It's 6 A | said already. 2006 roughly
7 taken apart and sitting in Viéshington State. 7 Q Ckay. Wat was the purchase price?
8 O one of the annual's, the engineers at Salt Lake 8 A | think they were asking 690, and | got 10,000
9 over-tenp'd it three times. | could prove it because 9 off for letting themhave the radar. So somewhere
10 there's alittle card that -- there's a machine that 10 around 680
11 keeps tabs of the location and the tenperatures and a 11 Q Dd you individually purchase it, or did the LTD
12 little card that takes record. | have two cards, so | 12 purchase it?
13 could pull one out, put the other one in and continually |13 A | don't renenber who purchased it. Icarus,
14 runit, because | was at basically al nost 100 percent 14 think, purchased it
15 business. The IRS audited me, and they gave me noney 15 You know, you have all this stuff in-- ny nenory
16 back, a lot back, 5 or 6,000. So they agreed that it 16 isn't that good. So you have all the stuff in the
17 was used al nost entirely for business, and it was. 17 disclosures as to who bought what when.
18 So when | got over-tenp'd, we only flewit that 18 Q kay. And the plane in 2015, last year, was not
19 year for 50 hours. M normal is 250 hours when | coul d 19  operabl €?
20 doit, but | couldn't doit. And paying a pilot added 20 A N
21 tony stress onthe aircraft. A about 50 hours he 21 Q Because you said the engineers in Salt Lake they
22 |anded, which was good, because according to Pratt & 22 screwed it up?
23 Witney, after you over-tenp that engine, you're going 23 A They over-tenp'd it, and they paid for having it
24 to have an engine failure sonetine between zero hours 24 flown over to Arizona, somewhere Phoenix | think, and
25 and 50 and crash landing if you're Iucky. 25 taken conpletely apart and x-rayed and al | this over
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1 stuff and all the parts replaced back in and shipped the 1 out for a nunber of reasons. To get it operable a
2 engine back. But | have not had the noney to pay for 2 mnimmof 35, 40,000.
3 the engine repairs and the other stuff. So | got an 3 Q MNow you said just nowthat you don't think it
4 annual, if | was able to use the plane because | 4 could be |eased out for a nunber of reasons.
5 couldn't flyit. And nowit's out of annual again. So 5 Wat are those reasons?
6 it needs another annual for another 35, 000. 6 A Véll, there are very few people who are rated in
7 Q So when you say annual, you mean annual 7 that plane. Generally they buy them They don't |ease
8 inspection? 8 them They may | ease themto run their corporation, but
9 A Annual inspection. You can't fly an airplane 9 minly these people, you know they have their
10 unless it's at the mninumlooked at once a year, 10 corporation buy it for the deduction and that. And
11  depending on what part of the FAA and FARs you're flying |11 there just aren't that many people who are rated on that
12 under. 12 airplane
13 Q And an annual inspection costs 35,0007 13 Q So35to 40Kto make it operable, best guess?
14 A lh-huh, pretty mich for a turbo prop. 14 A Yeah, at a mininum Mst buyers would want nore
15 Q And how much woul d it cost to fix the plane? 15 done to it than that
16 A Unanswerabl e question. To make a determ nation 16 Q And you haven't gotten a -- you know, had a
17  of what you want fixed on it and what |evel of fixing 17 mechanic give you an exact detailed sheet of what needs
18 you want. | owe them | think, about 35,000, and | 18 to be fixed?
19 think it would be about another 35 to get it through an 19 A They can't until they pull it apart
20 annual, possibly nore because | know |ast tine -- well, 20 Q And that woul d take 35,000 for the annual
21 they thought that they shoul d have overhaul ed the prop. 21 inspection?
22 That's 11,000 by itself. 22 A M guess isit's going to cost nore than 35,000
23 Q Overhaul the propeller? 23 hut, yeah, about what it cost last tine. And there's
24 A The propeller, and then the side w ndows -- | 24 even more things that need to be fixed this tine that
25 already replaced the front windows, but | haven't 25 they said shoul d have been fixed last tine but were
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1 replaced the side windows. That's another actually 1 going to give pass on because they couldn't find the
2 unknowabl e anount because they don't make them anymore. 2 parts
3 So you have to find themand repl ace them 3 Q Ot it. Ckay. Al right
4 Q So you don't have an actual -- 4 So you didn't nmake any use of the airplane, the
5 You didn't get a specific estimate of how much it 5 Piper, in 2015?
6 would cost to make the plane operabl e? 6 A N
7 A N, | haven't. 7 Q Ckay. Al right.
8 Q And your best guess is sonewhere in the range of 8 Wiat are your plans with the Piper?
9 70, 000? 9 A | haven't nade any since everything is in such a
10 A N, I'mnot -- 10 state of transition
11 M CROME If you look at the Schedule G 11 Q And right nowyou don't want to make the paynents
12 he owed 35,000 for last year's work when he filed. 12 because you said in the disclosure statement, quote
13 MR I@BAL  kay. 13 "required repairs have not been paid for." You nade
14 M CROE So he's talking about another 14 that decisions not to make the repairs at this tine;
15 35,000 for this year basically. 15 correct?
16 THE WTNESS.  Yeah, every cal endar year you 16 A Correct
17 havetodoit. 17 Q And the reason for that?
18 M @A Rght. 18 A (ne, the practice was going downhill, ny health
19 BY MR |(BAL: 19 was going downhill and the insurance conpany that shoul d
20 Q And that's the annual inspection. [|'mjust 20 have been covering the costs associated with ny having
21 trying to find out how mich noney it woul d take to make 21 the plane down, which was a |ot because | lost a day
22 the plane operable to the point where it could, 