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I hereby certify that on this 2nd day of June, 2022, I submitted the
foregoing “Appellant’s Appendix” for filing via the Court’s eFlex elec-

tronic filing system. Electronic notification will be sent to the following:

ALLEN LICHTENSTEIN

ALLEN LICHTENSTEIN ATTORNEY AT LAW, LTD.
3315 Russell Road, No. 222

Las Vegas, Nevada 89120

Attorneys for Respondent

/s/ Cynthia Kelley
An Employee of Lewis Roca Rothgerber Christie LLP
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-ENTITLED

MATTER.

AFFIRMATION
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I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL SECURITY OR

TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

KARR REPORTING, INC.
Aurora, Colorado

KIMBERLY LAWSON
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Allen Lichtenstein (NV State Bar No. 3992)
ALLEN LICHTENSTEIN, LTD.

3315 Russell Road, No. 222

Las Vegas, NV 89120

Tel: 702.433-2666

Fax: 702.433-9591

allaw@lvcoxmail.com

John Houston Scott (CA Bar No. 72578)
Admitted Pro Hac Vice

SCOTT LAW FIRM

1388 Sutter Street, Suite 715

San Francisco, CA 94109

Tel: 415.561-9601
john@scottlawfirm.net

Attorneys for Plaintiffs, Mary Bryan, Ethan Bryan,

Aimee Hairr and Nolan Hairr
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DISTRICT COURT

CLARK COUNTY, NEVADA

MARY BRYAN, mother of ETHAN BRYAN;
AIMEE HAIRR, mother of NOLAN HAIRR,

Plaintiffs,
VS.

CLARK COUNTY SCHOOL DISTRICT
(CCSD

Defendant .

Case No. A-14-700018-C
Dept. No. XXVII

PLAINTIFFS’ CLOSING ARGUMENT
MEMORANDUM

Department: XXVII
Trial Dates: Dayl, 11/15/16; Day 2,

11/16/16; Day 3, 11/17/16; Day4 11/18/16
Day 5. 11/22/16

Come now Plaintiffs, by and through the undersigned attorneys, and file this Plaintiffs’

Trial Brief (See Trial Transcript, Day 5 at 64).

Incorporated by reference is the Court’s July 25, 2016 Order, including all Findings of Fact

and Conclusions of Law.
Dated this 20th day of March 2017,

Respectfully submitted by:
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/s/Allen Lichtenstein

Allen Lichtenstein

Nevada Bar No. 3992

ALLEN LICHTENSTEIN LTD.
3315 Russell Road, No. 222

Las Vegas, NV 89120

Tel: 702.433-2666

Fax: 702.433-9591
allaw@lvcoxmail.com

John Houston Scott (CA Bar No. 72578)
Admitted Pro Hac Vice

SCOTT LAW FIRM

1388 Sutter Street, Suite 715

San Francisco, CA 94109

Tel: 415.561.9601

john@scottlawfirm.net

Attorneys for Plaintiffs, Mary Bryan, Ethan Bryan,
Aimee Hairr and Nolan Hairr

I Introduction

On November 15, 2016, a five day bench trial commenced in Department 27 of the eighth
Judicial District Court of Nevada, the Hon. Judge Nancy L. Allf presiding. The Plaintiffs were
Mary Bryan, mother of minor child Ethan Bryan, and Aimee Hairr, mother of minor child Nolan
Hairr. The Defendant was the Clark County School District (CCSD).

At trial two separate claims for relief were pursued by Plaintiffs. The first was a violation
of Title IX of the Civil Rights Act. The second was a claim pursuant to 42 U.S.C. § 1983, for a
violation of Plaintiffs’ substantive due process rights as guaranteed by the Fourteenth Amendment
to the United States Constitution.

As noted in this Court’s July 25, 2016 Order, “this case arises under Title IX and 42 U.S.C.
§ 1983, based on allegations that two students (C.L. and D.M.) verbally and physically mistreated
the plaintiffs based on sex, as defined by Title IX.” (Order at 2). Both claims for relief require a
showing that Defendant CCSD was aware of the bullying of Ethan and Nolan by Connor (CL) and
Dante (DM), and that those Greenspun Junior High School officials who were mandated to

respond to reports of bullying as set forth in NRS Chapter 388, instead acted in a manner that

00124
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evidenced deliberate indifference. A Plaintiff seeking to establish deliberate indifference needs to
show that the Defendant knew of and disregarded an excessive risk to the Plaintiffs’ health or
safety. Butler ex rel. Biller v. Bayer, 123 Nev. 450, 459, 168 P.3d 1055, 1062 (2007).

Here, the evidence presented at trial leaves no doubt that school officials were aware of the
offensive anti-gay, homophobic and sexually explicit name-calling that Connor and Dante
subjected Ethan and Nolan to, and were also aware of the physical assaults by the bullies,
including Ethan being hit on the leg several times with a sharp piece of a trombone, causing
scratching of his legs, and also of Nolan being stabbed in his genital area by Connor, who used the
sharpened end of a pencil to do the stabbing. The school officials were also aware that the physical
assaults related to the clients and slurs about Ethan and Nolan’s perceived sexual orientation, as
well as gender stereotyping.

The Title IX claim requires a showing by a preponderance of the evidence of sex
discrimination, along with Defendant’s deliberate indifference. The trial testimony clearly shows
this is what occurred. For the Substantive Due Process claim, while a showing of deliberate
indifference is required, no claim or evidence of discrimination is a necessary part of that cause of
action. Here, as described below, all of the elements of violations of Title IX and of Substantive
Due Process are established.

Section II below provides an account of the relevant events in this case, as set forth at trial.
Section III recounts some of the most relevant testimony and evidence supporting the narrative
that establishes both the Title IX and 42 USC 1983 Substantive Due Process violations.

II. Timeline of Pertinent Facts
In late August 2011, two friends, Ethan Bryan and Nolan Hairr begin sixth grade at

Greenspun Jr. High School.
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Both Ethan and Nolan enrolled in Mr. Beasley’s third period band class in the trombone
section.

Almost from the beginning of the school year, Ethan and Nolan began to be bullied by two
other trombone students, Connor and Dante.

In sixth grade, at age 11, Nolan was small for his age with long blonde hair. Connor and
Dante taunted him with names like gay and faggot, and called him a girl. Connor also touched,
pulled, ran his fingers through Nolan’s hair and blew in Nolan’s face.

Nolan, following what he believed was proper procedure, went to the Dean’s office and
filled out a complaint report. He was, however, too embarrassed to mention the homophobic and
sexual content of the slurs that he was enduring.

Nolan was subsequently called into the Dean’s office and met with Dean Winn. He did not
feel that she was either sympathetic or even interested, and therefore was reluctant to discuss the
homophobic sexually-oriented nature of the bullying.

Within a day or two of Nolan’s meeting with the Dean, on or about September 13, 2011,
Connor, who was sitting next to Nolan in band class, reached over and stabbed Nolan in the groin
with the sharpened end of the pencil. Connor said he wanted to see if Nolan was a girl, and also
referred to Nolan as a tattletale.

Nolan took the tattletale reference as a sign that the stabbing was, at least in part,
retaliation for Nolan complaining about the bullying.

Because of this fear of retaliation, Nolan decided not to tell any adults about any further
bullying directed at him, and instead, to endure the torment in silence.

A day or two after the stabbing incident, while Nolan was at Ethan’s house, Ethan’s
mother, Mary Bryan overheard Ethan and Nolan talking about some problem taking place at

school.
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After Nolan had gone home, Mary Bryan confronted her son and questioned him
concerning what Ethan and Nolan had been discussing.

Ethan described to his mother the incident where Connor stabbed Nolan in the groin with a
pencil, and about the overall bullying occurring in Mr. Beasley’s band class.

In response, Mary Bryan decided to contact the school officials to report the bullying in
general and the stabbing in particular.

On September 15, 2011, she attempted to telephone Greenspun Principal Warren P.
McKay. However, she could not reach him by telephone and was only able to talk to a junior high
student volunteer. Mary did not want to leave such a sensitive message with a junior high student
and was not transferred to Principal McKay’s voicemail.

Mary then decided she would email the Principal and got an email address for him from
the student volunteer.

On September 15, 2011, Mary Bryan sent an email complaining about the bullying and
specifically about the stabbing to three people: 1) Principal Warren McKay; 2) band teacher
Robert Beasley; and 3) school counselor John Halpin.

Both Mr. Beasley and Mr. Halpin acknowledged receiving the September 15, 2011 email
from Mary Bryan. Principal McKay said he did not receive it because the email address for him
(which Mary Bryan obtained from his own office) was incorrect.

Both Mr. Beasley and Mr. Halpin were, in 2011, mandatory reporters who were required to
report any information concerning bullying, to either the Principal or one of his designees,
pursuant to NRS 3.88.1351 (1). In 2011, Principal McKay’s designees at Greenspun were Vice

Principal Leonard DePiazza and Dean Cheryl Winn.
Neither Mr. Beasley nor Mr. Halpin fulfilled their statutory duty to report Mary Bryan’s

September 15, 2011 email concerning bullying, explaining that because they saw Principal
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McKay’s name in the address line, they assumed, without verifying, that Dr. McKay, and through
him Vice Principal DePiazza and Dean Winn were aware of the situation.

These assumptions by Mr. Beasley and Mr. Halpin were incorrect. Moreover, by relying
on their assumptions, rather than adhering to the statutory requirement to report any information
concerning bullying they received, they both violated the explicit requirements of NRS
388.1351(1).

In response to the September 15, 2011 email, Mr. Beasley changed the seating
arrangements in the trombone section of his class. While before, Nolan had been sitting next to
Connor, after the change, Nolan set directly in front of Connor.

While Mr. Beasley attempted to keep an eye on both bullies and the bullied students, he
admitted that he was unable to constantly watch them and still teach his class.

Mr. Beasley said that he made the decisions concerning the seating arrangements on his
own without consultation with anyone else. This testimony conflicted with that of Dean Winn,
who stated that she was involved in the decision.

The bullying continued. For Ethan Bryan, at the beginning of the school year, most of the
taunts at him by Conner and Dante had to do with his size. He was large for his age and
overweight.

After the incident where Connor stabbed Ethan’s friend Nolan with a pencil, the bullying
of Ethan began to change. It not only escalated but also shifted from being mostly about his size
and weight to also involve homophobic slurs and vile and graphic innuendos concerning sexual
relations between Ethan and Nolan.

Like his friend Nolan, Ethan also chose not to report the bullying that he was enduring for

fear of retaliation, and lack of any real interest on the part of Greenspun school officials.
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Mary Bryan, naively believing that the school would contact Nolan’s parents after Mary
sent them the September 15, 2011 email about the stabbing of Nolan, did not directly inform
Nolan’s parents herself.

On or about September 21, 2011, while Mary Bryan and Nolan’s mother Aimee Hairr were
at a birthday party for another of Mary’s children, Mary casually asked Aimee about the school’s
response to the September 15, 2011 email.

Aimee responded that she had received no communication from the school, and that she
had no knowledge or information about the bullying of her son occurring in Mr. Beasley’s band
class.

After talking to Mary, Nolan’s parents then confronted him about the bullying. Nolan
verified the veracity of the substance of the contents of the September 15, 2011 email. He also
admitted to the stabbing incident.

On September 22, 2011, Nolan’s parents made several various phone calls in an attempt to
contact the school regarding the September 15, 2011 email about the stabbing of their son. They
left several messages for different school officials. Finally, Aimee Hairr was able to reach Vice
Principal DePiazza, and had a phone conversation with him in which she described the September
15, 2011 email, and the stabbing, including the comment by Connor that he did it to see if Nolan
was a girl.

Mr. DePiazza told Aimee Hairr that there were a few options for Nolan, all involving
Nolan either transferring out of band class into another class at Greenspun, or transferring out of
Greenspun to a different school entirely.

Aimee found these so-called solutions to be both inadequate and inappropriate because if
anyone were to be moved, it should be the perpetrator of the bullying who assaulted her son not

the victim, Nolan.
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Vice Principal DePiazza denied that he ever had a phone conversation with Aimee Hairr.
According to his version of events, some time in either September or October 2011 (he could not
remember when) there was a meeting in his office attended by Aimee Hairr, Dean Cheryl Winn
and possibly Nolan Hairr. Mr. DePiazza claimed that while there was some generalized discussion
about the “situation” in the band room, nothing specific about the stabbing or the September 15,
2011 email was ever mentioned. Neither Aimee Hairr, Nolan Hairr nor Cheryl Winn corroborate
Mr. DePiazza’s version of events about this supposed meeting, or even that it took place.

On or about September 23, 2011, Mrs. Hairr received a return phone call from counselor
John Halpin. Aimee knew Mr. Halpin because she was his dental hygienist. Mr. Halpin told her he
had received this September 15, 2011 email and was aware of its contents. He said he had
previously spoken to Nolan and would do so again to make sure that Nolan made a formal
complaint about the stabbing to the Dean. He said he believed that Dean Winn knew about it, but
wanted to make sure.

Later that day, Nolan met with Mr. Halpin. Both agreed that the counselor wanted Nolan to
go to the Dean’s office to fill out an incident report. Mr. Halpin said that he accompanied Nolan to
Ms. Winn’s office, while Nolan said he was sent there and went by himself. Mr. Halpin also said
that since the Dean was not in the office, he left a message for Dean Winn with Harriet Clark, her
secretary, recounting the stabbing incident and the bullying. He gave that message to the Dean’s
secretary with instructions to relay that message to Dean Winn. The Dean did not report receiving
Mr Halpin’s message from her secretary.

Nolan, still trying to “tough it out” and not make more trouble for himself by complaining
and thereby risking further retaliation, left a bland and rather innocuous version of what he was
enduring in band class. He did not mention the stabbing nor the homophobic, sexually-oriented

slurs.
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Dean Winn said she could not remember whether she met with Nolan on or after
September 22, 2011. Nolan said that no such meeting took place on or after September 22, 2011.
Aimee Hairr said she never had a meeting with Dean Winn.

Dean Winn said she did not learn of the stabbing incident until the following year,
February 2012.

On or about October 19, 2011, Mary Bryan noticed that Ethan had come home from school
with scratches on his leg. When she confronted him about the scratches, he told her that at the end
of band class, while Mr. Beasley was out of the room, one of the bullies who was behind Ethan,
removed a rubber stopper out of a piece of his trombone and started hitting Ethan in the legs with
the remaining sharp piece of the instrument.

Upon questioning by his parents, Ethan also disclosed that Connor and Dante continued to
make lewd sexual comments including calling both Ethan and Nolan gay, faggots and other
similar names, and also talked about Ethan and Nolan jerking each other off and otherwise
engaging in gay sex with each other.

Ethan’s parents, enraged that this was going on -- particularly after the September 15, 2011
email -- decided to confront school officials.

On October 19, 2011 Mary Bryant sent a second email addressed to Principal McKay, Mr.
Beasley, and Mr. Halpin describing the continuing bullying and also the hitting scratching of
Ethan’s leg.

Mr. and Mrs. Bryan met with Dean Winn at the Dean’s office on October 19, 2011. They
described the bullying endured by both Ethan and Nolan, specifically mentioning the physical
assaults as well as the vile homophobic slurs that both boys were subjected to by Connor and

Dante. The Bryans made it clear that they would not tolerate a continuation of this bullying.
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Dean Winn denied the occurrence of this meeting. She also denied that she knew anything
about the, emails, the physical assaults and the homophobic slurs in October 2011. She said she
only learned of the October 19, 2011 e-mail the following year, in February 2012.

Mr. Halpin, who was a recipient of the October 19, 2011 email said he forwarded that
email to Dean Winn to make sure she was aware of the situation. Dean Winn denied having
received the October 19, 2011 email from Mr. Halpin.

Also on October 19, 2011, Mr. Halpin attended a weekly administrators meeting. Principal
McKay and Vice Principal DePiazza were at that meeting. Dean Winn, who was a regular
participant in those weekly meetings did not attend that day.

Mr. Halpin said that he reported on the bullying that was occurring in Mr. Beasley’s band
class in considerable detail. He also stated that everyone at that meeting knew about the two
emails that had been sent by Mary Bryan. He also made it clear that the two assaults were
perpetrated by the same two bullies against the same two bullied students. Mr. Halpin specifically
recalled Principal McKay telling Vice Principal DePiazza to take care of the matter.

Dr. McKay stated his recollections from the October 19, 2011 administrators meeting
differently. McKay recalled Mr. Halpin bringing up the subject of bullying in Mr. Beasley’s class,
but without mentioning many specifics. For reasons he did not disclose, McKay stated that he
really was not interested in the details of such matters and left it to his subordinates to address the
issue.

He stated that he told Mr. DePiazza and Mr. Halpin to handle the situation. McKay also
stated that he subsequently did not ask the Vice Principal about how the investigation was going

or what DePiazza had found out, until February 2012.
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Principal McKay only took action in February 2012 because it was then that he was
ordered by his supervisor at the district level and the Assistant Superintendent to investigate the
bullying of Ethan and Nolan.

Vice Principal DePiazza stated a vague memory of the October 19, 2011 administrative
meeting. He recalled that there may have been some discussion about bullying but didn’t really
remember much. His position was that he definitely did not remember being told by Dr. McKay to
conduct an investigation into the bullying reports on October 19, 2011.

Principal McKay stated that in 2011 while he never asked his Vice Principal about the
bullying investigation, he did, at some point, have a casual discussion with Dean Winn about the
matter. He asked her how the investigation was going. Dean Winn replied that she was having
trouble getting corroborating statements from other students.

Dean Winn’s testimony contradicted the Principal’s statements by claiming that she did
not undertake any investigation of the bullying because she was specifically told by Dr. McKay
that it was all being handled by Vice Principal DePiazza. Dr. McKay testified that Dean Winn told
him she was investigating by trying to get statements from other students.

Although the school officials all pointed fingers at each other, the one thing that they all
agreed upon is that contrary to Nevada statutes, no investigation of the reporté of bullying,
described in the September 15, 2011, and October 19, 2011 emails from Mary Bryan and the
September 22, 2011 phone conversation between Aimee Hairr and Vice Principal DePiazza, the
September 23, 2011 phone conversation between Aimee Hairr and Mr. Halpin, and the October
19, 2011 meeting between Mr. and Mrs. Bryan and Dean Winn, ever occurred in 2011.

Throughout the rest of 2011, the bullying of Ethan and Nolan by Connor and Dante

continued out of the sight of Mr. Beasley.

-11-

0012¢

52

001262



€9¢100

NN b RN

[o.<]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

001263

Ethan and Nolan continued to employ the strategy of trying to ignore the problem, feeling
that any further complaints would just lead to greater retaliation.

When Ethan and Nolan came back to Greenspun for the spring semester, in January 2012,
their resolve began to waver. Each boy tried to avoid band class or even school altogether. Ethan
feigned illness, and even tried to make himself sick by eating cardboard. Nolan would hang out in
the library or in the halls. By the middle of January, both boys had essentially stopped going to
school in order to avoid further bullying.

In January 2012, Ethan Bryan was prevented from attempting to commit suicide by
drinking household chemicals, because of a fortuitous intervention from his mother. Ethan’s
parents refused to send him back to Greenspun after that.

On or around January 21, 2012 Nolan had, what his mother described as something close
to a breakdown because of the bullying that he and others were enduring at Greenspun. Mrs. Hairr
decided to pull Nolan out of the school at that time. She also made a report to the police.

By early February 2012, both Ethan and Nolan had been removed from Greenspun Jr.
High School.

Subsequent to the removal of Ethan and Nolan from Greenspun, and also subsequent to the
filing of the police report, Principal McKay, on or about February 7, 2012, was contacted by
officials from the school district, specifically his direct supervisor Andre Long and the Assistant
Superintendent Jolene Wallace. He was ordered by Ms. Wallace to conduct an investigation into
the bullying of Ethan Bryan and Nolan Hairr.

Because he was ordered by his superiors to investigate, Principal McKay directed Vice

Principal DePiazza to conduct a “second” investigation.
In fact, this was the only investigation done at Greenspun into the bullying of Ethan and

Nolan. At trial, no one from either the school or the school district testified either to seeing any
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results of any earlier investigation, nor provided any evidence obtained from any earlier
investigation. Contrary to the responsibilities under Nevada law, no investigation ever took place
while Ethan and Nolan were attending Greenspun Junior High School.

III. Trial Testimony and Evidence Supporting Plaintiffs’ Claims

Ethan Bryan and Nolan Hairr started sixth grade at Greenspun Junior High School in late
August 2011. (Nolan Hairr, Day 1, at 33). Both Ethan and Nolan were in Mr. Beasley’s band
class, in the trombone section. (Ethan Bryan, Day 2 at 116-117)

Almost from the beginning of the semester, Ethan and Nolan began being bullied by two
other sixth-grade trombone students, Conner and Dante. (Ethan Bryan, Day 1 at 119) (Nolan
Hairr, Day 1 at 39) Nolan testified that at first, Nolan bore the brunt of the bullying with Conner
and Dante calling him names such as “Faggot, fucking fat faggot, fucking faggot, gay, gay
boyfriend, cunt.” (Id.) This occurred almost every day. (/d.)

Q (By Plaintiffs’ Attorney, John Scott) And what was it that happened midway
through the first week that you thought was unusual? ,

A I had started to be called various names by certain students in that class.
Q Which students? Use first names only.

A Connor and Dante.

Q And was this in band class?

A Yes.

Q And what instrument section were they in?

A Also the trombone section.

Q And what kind of names were they calling you?

A Faggot, fucking fat faggot, fucking faggot, gay, gay boyfriend, cunt.
Q Things like that?

A Yes.

Q And how frequently were you called these names by them?

A Every day.

-13-
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(Id)

Conner would also physically assault Nolan by pulling Nolan’s hair running his fingers
through it, while calling Nolan names like “fag, gay and homo.” (Id. at 41)
In response, Nolan filled out a complaint at the Dean’s office. He did not mention the homophobic
slurs that were directed at him but just described being bullied. (Id. at 43-44) A day or two later,
Nolan met with Dean Winn, and told her about being bullied by Conner and Dante. He did not
recount her the homophobic slurs. (Id. at 44-45)

A. Stabbing of Nolan by Conner -- September 15, 2011 email

A day or two after the meeting with the Dean, on September 13, 2011, Connor stabbed
Nolan in the genital area with the sharpened end of a pencil while they were in band class. (Jd. at
46-47) Connor said he stabbed Nolan to see if he was a boy or a girl. (Jd. at 47) Nolan was a
small, slight child with long blonde hair. (See photographs, Plaintiffs’ Trial Exhibit No. 1) see
(Cheryl Winn, Day 4 at 119)

Q (By Mr. Scott) Was he tall, short, skinny, fat, short hair, long hair?

A T know he had beautiful blonde hair. It was a little bit longer, like right here
[indicating].

Q Okay. Down to his shoulders?
A Yeah, about.
(Cheryl Winn, Day 4 at 119) see also (Aimee Hairr, Day 5 at 6)

Q And at that time, what was Nolan's relative size in relation to other sixth
graders?

A He was -- he was a small boy. He was a small boy. He had longer hair. He was
skinny, was very tiny.

(Aimee Hairr, Day 5 at 6)

Before Connor stabbed Nolan, Connor called Nolan a tattletale. (Nolan Hairr, Day 1, p. 48)

-14-
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Nolan did not report the stabbing incident to eitherv his parents, the Dean or any other
school official, fearing that it would incite further retaliation from Connor. (/d. at 48-49)

A day or so later, Nolan did discuss the stabbing incident with Ethan, while at Ethan’s
house after school. (Id at 49) After Nolan had gone home, Mary confronted her son about what
she had overheard. (Mary Bryan, Day 2 at 150-151) Ethan then told her about the bullying that the
two boys had endured in Mr. Beasley’s band class and also about CL stabbing Nolan in the
genitals with a pencil. (Zd. at 151)

Q (By Mr. Scott) Now, at some point in -- early In that school year,

(Mary Bryan, Day 2 at 150)

Q Did you become aware of an incident that you reported to the school?

A I did. I was driving -- it was my turn to take the kids home that day, and I
overheard Ethan and Nolan having a conversation about somebody doing
something creepy. Ethan used the word "creepy." It wasn't a word that I thought
was just some generic -- it was, I don't know, something that made me want to
inquire. So by the time we dropped the other kids off that I was driving home, it
was just Ethan and Nolan, and Nolan would usually walk home from my house,
and that was our last stop. After Nolan went home, I asked Ethan what he was
referring to. And he was apprehensive. He didn't want to say. He was kind of like
just embarrassed, he seemed, about what was happening. And then he finally said
that kids were picking on Nolan. He didn't mention himself too much. He was more
concerned about Nolan. And then he mentioned that Nolan had been stabbed and
that the boys that were -- had hurt Nolan, it had been an ongoing thing and this
wasn't the first time they did this to Nolan, that they did -- that they were picking
on him, and that that particular day Nolan got stabbed at school in his genitals with
a pencil.

(Mary Bryan, Day 2 at 151)

Mary decided to call the school and talk to the Principal. (/d. at 152) she was unable to
reach the Principal and could only talk to student volunteers. (/d.) She thought the matter was “too
sensitive and too serious of an issue to be telling a little kid what had happened.” (/d.) Mary was
not permitted to leave a message on the Principal’s voicemail. (/d.) The student then gave her

Principal McKay’s email address. However, the address she was given for him was incorrect. (Id.)
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Mary then, on September 15, 2011, sent the following email to school officials describing what
was happening. (/d. at 153-154) (See Plaintiffs’ Trial Exhibit No. 4)

Dear Mr. Beasley,

My name is Mary Bryan, the mother of Ethan Bryan. It has been brought to my
attention that there are two boys who are in your third period band class who have
been harassing and bullying fellow students. My son told me that his friend Nolan
Hairr has been bullied in class and it is unacceptable. The boys names' are
and . They pull his hair everyday, have been elbowing him and have gone
so far as to stab him in his genitals with a pencil This cannot be tolerated. I have
given my son permission to defend himself and his best friend against these bullies,
even if it means physically moving these boys away from them in order to feel safe.
Please move and to a different area so that our children can learn
properly and have constructive experiences and do not have to deal with these two
boys. They are good kids who do not have to put up with this for a minute longer
Nolan is afraid to notify an adult for fear of retaliation. I trust that you will take this
matter as seriously as I have. '

Thank you.

( Plaintiffs’ Trial Exhibit No. 4, in part)

The September 15, 2011 email from Mary Bryan was addressed to Principal McKay, band
teacher, Mr. Beasley, and Counselor Halpin. (Mary Bryan, Day 2 at 154) Both Mr. Beasley and
Mr. Halpin acknowledged receiving the September 15, 2011 email. (Robert Beasley, Day 4 at 20)
(John Halpin, Day 3 at 115) Principal McKay denied receiving the email because of the incorrect
email address, even though that incorrect address had been provided to Mary Bryan by his own
office staff. (Mary Bryan, Day 2 at 152)

As seen above, it described the incident that had occurred in Mr. Beasley’s band class,
where another student in the trombone section, Conner, stabbed Nolan Hairr in the genitals using
the sharp end of a pencil to do the stabbing. (Nolan Hairr, Day 1 at 46-47) The bullying of Nolan
in band class had begun shortly after the fall 2011 semester commenced. The verbal bullying was
sexual and homophobic in nature as was the stabbing itself. Nolan testified that Conner said he did
it to see if Nolan, who was small for his age, and had long blonde hair, was a girl. (Nolan Hairr,
Day 1 at 33). It was also retaliatory in that Conner also referred to Nolan as a tattletale during the

incident. (Id. at 48) Nolan had reported being bullied to Dean Winn a few days before. (/d.) Nolan
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testified that he was embarrassed to disclose the full sexual nature of the names he was being

called, and also that he was put off by the Dean’s demeanor and that she seemed not to be

interested. (/d. at 45-46) Nolan never met with Dean Winn again. (Id. at 46)

Ethan Bryan was present when the stabbing occurred and caught part of it out of the corner

of his eye. (Ethan Bryan, Day 1 at 121) While Ethan had been bullied by Connor and Dante, their

comments had started off being directed at his size and weight, after the stabbing incident, the

bullies also began directing their homophobic slurs against Ethan as well. (/d. at 126) Conner and

Dante continuously taunted Ethan and Nolan with homophobic slurs and innuendo, and

specifically made statements concerning homosexual relations and explicit sexual acts between

Ethan and Nolan in vile and graphic terms. (Id.)

Q (By Mr. Scott) Now, at some point after the stabbing incident of Nolan, going
forward from there, did the behavior of Connor and Dante toward you, did that
change over the next few weeks?

A Yes.

Q And how did it change?

A Just it seemed like a lot meaner, I guess.

Q Can you be -- well, let's talk about names that you were called, did that change?
A Yes.

Q And how did that change?

A It went from just being like about my height and weight to like me being gay
with Nolan.

Q I'm sorry?
A To me being gay with Nolan.
Q And what types of things did they say in that regard?

A Like they called us faggots and stuff like that, and they asked us if we jerked off
together, things like that.

(Id. at 126)
Q Well, when you say things like that, I'm not sure if anybody in this room, most

importantly the judge, knows what you mean by that. So can you be a little bit
more specific?
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A Tdon't know.
Q Okay. But they asked you about jerking off together?
A Yes.

(Id. at 127)

Because of embarrassment and fear of retaliation neither Ethan nor Nolan voluntarily told
their parents about the bullying they were enduring. However, both Mr. Beasley and Mr. Halpin
testified that they had, in fact, received Mary Bryan’s September 15, 2011 email. (John Halpin,
Day 3 at 115) (Robert Beasley, Day 4 at 20). Under Nevada law in 2011, they were mandatory
reporters and had a duty to report the receipt of this information to the Principal, or his designee,
see NRS 388.1351 (1).

NRS 388.1351 -- Staff member required to report violation principal; time
period for initiation and completion of investigation; authorization for parent
to appeal disciplinary decision.

1. A teacher or other staff member who witnesses a violation of NRS 388.135 or
receives information that a violation of NRS 388.135 has occurred shall verbally
report the violation to the principal or his designee on the day on which the teacher
or other staff member witnessed the violation or received information regarding the
occurrence of the violation.

(Plaintiffs’ Trial Exhibit No. 2, in part)
NRS 388.135 prohibited bullying in 2011.

NRS 388.135 -- Bullying, cyber-bullying, harassment and intimidation
prohibited.

A member of the Board of Trustees of the school district, any employee of the
board of trustees, including, without limitation, administrator, principal, teacher or
other staff member, or any pupil shall not engage in bullying, cyber — bullying,
harassment or intimidation on the premises of any public school, at an activity
sponsored by a public school or on any school bus.

(Plaintiffs’ Trial Exhibit No. 2, in part)

Both Mr. Halpin and Mr. Beasely acknowledged being mandatory reporters. (John Halpin,
Day 3 at 114) (Robert Beasley, Day 3, at 23) Although the statute’s language is mandatory, both
Mr. Beasley and Mr. Halpin testified that they did not bother to fulfill their obligation as

mandatory reporters because they both “assumed” that Principal McKay already knew about the
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situation. (John Halpin, Day 3 at 117) (Robert Beasley, Day 4, at 23-24). Neither did anything to
verify that their assumptions were correct. Both Mr. Halpin and Mr. Beasley, by taking no
affirmative action as set forth by statute, clearly violated the law.

Mr. Beasley testified that he was aware that bullied students often do not report their
ordeals for a variety of reasons.

Q (By Mr. Scott) And were you concerned that Nolan, when this happened,
that Nolan didn't report it to you?

A Yes.
Q Why?

A Because as the teacher, I would hope my students could come to me with
problems like this.

Q And you're aware, given your experience as a teacher, that often students
who are bullied don't report it to you, correct?

A Yes.

Q And based on your training and experience, you know there are a number
of reasons why oftentimes children who are victims of bullying do not
report it to the teacher, correct?

A That's my experience.

(Robert Beasley, Day 4 at 22)

Q And based on your training and experience, you know that some students may be
afraid of some kind of retaliation for being identified as a snitch or a tattletale?

A Yes.

Q And some students just become withdrawn and don't want to complain to
anyone?

A That's my understanding.

Q And that's your experience too?

A Yes.

Q So the fact that a student who's being bullied doesn't come to you or another
adult in the school, that doesn't surprise you; in fact, that's not an unusual
phenomenon, correct?

A Correct.

(Robert Beasley, Day 4 at 23)
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Mr. Beasley’s solution after receiving the September 15, 2011 email from Mary Bryan
about the stabbing and about the general bullying occurring in his class in the trombone section,
was to move Nolan, who was sitting next to Connor when Connor stabbed him in the genitals with
a pencil, to bring Nolan in front of Connor. (/d. at 26) He admitted, however, that regardless of the
seating arrangements, he couldn’t monitor the interactions between Connor and Nolan all of the
time (Id. at 27-28) Mr. Beasley testified that he made the changes in the seating arrangements on
his own without input from Dean Winn. (Id. at 24-25, 26). In fact, he did not even tell her he was
changing the seating arrangement. (Id at 26) He further testified that he did not discuss the
bullying with her, or anyone else at the school, at all, prior to the October 19, 2011 email. (/d. at
28-29)

Nobody at the school ever contacted Nolan Hairr’s parents about the September 15, 2011
email, or its substance, or about Nolan being bullied in general. Nolan’s mother Aimee Hairr first
learned of the bullying and stabbing of her son on approximately September 21, 2011 in a casual
conversation with Mary Bryan at a birthday party for another child. (Aimee Hairr, Day 5 at 6-7)

Q All right. And at some point in September of 2011, when he was in sixth grade,

did you get any information regarding anything unusual happening to Nolan at
Greenspun

(Aimee Hairr, Day 5 at 6)
Junior High?

A I was at a birthday party for one of my sons on the 21st of September, and during
the party Mary was --

Q Mary who?
A Mary Bryan.
Q Okay?

A She was there with her children, and she approached me and asked if I had heard
from the school.

Q Okay. And what did you say?
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A T was a little surprised and I was wondering why, and she said that she had sent
an email to the school and she had pulled it up on her phone. She let me briefly — I
briefly looked at it and was reading it, and she stated that Nolan had his -- had been
stabbed In his penis in school.

(Aimee Hairr, Day 5 at 7)

Mary Bryan had not immediately informed Mrs. Hairr when she first discovered the
bullying, after Ethan told her about it, because Mary assumed that once she reported the stabbing
incident to the school, that school personnel would both handle the situation, and also inform
Nolan’s parents. (Mary Bryan, Day 2 at 155) These are the actions that are required of school
officials by the relevant sections of the NRS Chapter 388.

On September 22, 2011, once Aimee Hairr learned what her son was suffering through, she

attempted to contact school officials; and finally Vice Principal DePiaza spoke with her. (Id. at 11)

Q (By Mr. Scott) The next day, did you do anything to contact anyone at the
school, at Greenspun?

A Yes. The next day me and his father made phone calls in the morning. His father
started to make phone calls in the morning, and he couldn't get through. He had left
some messages. And then I started calling as well. I got to a point where I spoke
with -- they were student volunteers that were answering the phone, and I told
them I need to speak with somebody or I'm going to come down there and wait.
And so they put me on hold for about, I don't know, five minutes, and Leonard --
Vice Principal Leonard DePiazza picked up the phone.

Q Okay. Do you recall approximately what time of day that was?

A It was in the morning.

Q And did you talk to Mr. DePiazza?

ATdid.

Q Approximately how long did that conversation last?

A Ten minutes around.

Q You identified yourself?

A I told him I was Aimee Hairr, my son was a new student in the school sixth

grader. I told him that he was in band class with Mr. Beasley and that I'm aware
that another mother whose student is in the school, she made a -- she sent
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(Aimee Hairr, Day 5 at 11)

out an email, about a week prior, to everybody in the administration to let them
know that my son had been stabbed in his penis. And I explained he was not only
stabbed, he was stabbed, but asked if he was a little girl. And he — he didn't --

Q Did Mr. DePiazza indicate to you that he was aware of the email that was sent
about a week earlier?

A He did not.

Q Did he -- did you probe to try to find out what if anything he knew about that
email?

A I continued -- I asked him what he -- what he could do to protect my son. At that
time I was worried that my son was in band class with another child that could
potentially harm him again. He -- his responses were -- I don't recall everything
detail-wise what he said, but there's certain things that he told me on the phone. He
said that right now there was 1800 students and they had had two deans at the
school and they were down now to one dean.

A And I again reminded him I understand, but my son was stabbed, he was
assaulted in your school in his band class, and he's just trying to learn. He's a little
boy. He's got long hair. My son wants to be there. He's brave. You know, he's a
brave little boy, he wants to be there, but my son didn't even tell me that he was
stabbed. And he was -- he was a little agitated on the phone, I could tell. He said
that

(Aimee Hairr, Day 5 day at 12)

Q Mr. DePiazza?

A Yes.

Q And what do you mean by that?

A Because when I told him my son was stabbed, it was as if I was saying my son
was -- had his feelings hurt. And again, I had to remind him at least two or three
times during that conversation I need to -- I'd like to know what type of steps I can

take to protect him. I didn't want to -- I didn't want to make matters worse for my
own child at that time.

Q And did Mr. DePiazza tell you what if anything he was going to do?

A He told me that this type of situation's handled with the dean. And I explained to
him I already called the dean. I had also left a message with the guidance
counselor. And he -- I asked --

Q Excuse me. Had you spoken with the dean?

A Not at this time, no. He was the first person I got a hold of that morning.

Q All right. Sorry to interrupt you. Anything else that you told him at that time?

A Yes. We continued to talk. I asked if I could go into the band classroom and
approach the classroom and talk to them. And he said that wasn't at the time
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something that they did. And I said, "Well, then can I meet with like a round

(Aimee Hairr, Day 5 day 13)
table meet with the principal." I told him I knew the principal personally and if he
could call the parents of Connor and we could all sit down to see if it was
something maybe my son did, so we could try to resolve it as quietly as possible. I
knew my son was humiliated a week prior and I wanted to basically keep my son
safe.
Q And what did Mr. DePiazza say in response to that suggestion?
A Mr. DePiazza said that I had choices and that there were-- he told me I had
choices. He could attend the school or there were choices that I could pick a
different school. To be truthfully honest, I hung up the phone in disbelief at the
responses that he took.
Q Well, what were the options he told you that you had at that time?
A Tt is something that the dean handles.
Q Okay. So he told you the dean would handle it?
A Yes.
Q He told you, you could go to put Nolan In another school?
A He said I had a choice to choose a different school.
Q Did he tell you, you had any other options?
A No. Not that I can think of.
Q And did Mr. DePiazza indicate to you that he would

(Aimee Hairr, Day 5 day 14)

follow up with you at some point, get back to you and let you know what he or the
dean did to follow up on this?

A No. I just the last thing I asked him is if he could relay a message for the
principal. He did mention that the principal was out that day, if I could get a call
back from the principal in regards to that, to the issue.

Q So you asked that he contact the principal and so the principal would get back to
you?

A Yes.

Q Mr. McKay -- Dr. McKay?

A Dr. McKay,yes.

Q Did Dr. McKay get back to you?
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A He did not.
Q Did the dean contact you In September, late September or early October?
A No

(Aimee Hairr, Day 5 day 15)

In contrast to Aimee Hairr’s specific recollections of the telephone conversation she had
with Vice Principal DePiazza on September 22, 2011, Mr. DePiazza denied ever having spoken to
Aimee Hairr on the phone. Instead, he had some vague recollection of an in person meeting in his
office, sometime in either September or October 2011, attended by Mrs. Hairr, Dean Winn and

possibly Nolan Hairr.
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(Leonard DePiazza, Day 2 at 60)

Q (By Mr. Scott) And do you recall that on September 22, you got a call from
Nolan Hairr's mother, Aimee Hairr?

A Never received a phone call.

Q Is your testimony that you did not talk to Aimee Hairr—

A I had a physical meeting with Aimee Hairr. I did not have a phone call with
Aimee Hairr.

Q Did you meet with Aimee Hairr on September 227

A I believe I met with her in September and October, yes.

Q Okay.

A Idon't remember the exact date.

Q But you recall meeting with Aimee Hairr twice, once in September --

A No, just once. Either it was in September or October. I don't recall the exact date.

Q Okay. Where did that meeting occur?

A In my office.
Q Was anyone else present?

A 1 believe Ms. Winn was there. And I don't recall if her son was there or not. I
don't remember.

Q And do you recall at that meeting with Aimee Hairr she was concerned about her
son having been stabbed in the genitals with a pencil?
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A She was concerned about the situation in the band class.

Q And did she mention to you that of those concerns it included her son being
stabbed in the groin with a pencil?

A She was concerned about the behavior of the boys in that classroom.

Q I heard you the first time. My question is, did it include her son being stabbed in
the groin with a pencil?

A T don't remember, but she might have brought that up. I don't recall. That's a
possibility. There was a situation in the classroom and she wanted her son removed
possibly, yes.

Q So if the concerns included her son being stabbed in the groin with a pencil, that
wouldn't be something that would be memorable or would stand out in your mind?

A Tt'd be memorable that there was a situation in the classroom Ms. Winn as the
dean was taking care of.

Q All right. And why do you believe Dean Winn was
(Leonard DePiazza, Day 2, at 61)
taking care of it?

A That's her responsibility. She's the dean. It falls under her office and her
responsibilities.

Q Well, other than assuming she was taking care of it, do you have any personal
knowledge of what if anything Dean Winn did to take care of the complaint about
the bandroom, including Aimee Hairr's son being stabbed in the groin with a
pencil?

A My understanding is she went In the classroom, spoke to Mr. Beasley. Mr.
Beasley made some adjustments as he could. It is a band class and the boys played
a specific instrument. It's kind of hard to put a saxophone with a clarinet. So my

assumption is that he made the best of his ability within his classroom to keep the
boys away from each other.

Q And did you understand that Dean Winn did an investigation?
A Yes.
Q Why do you believe she did an investigation?

A For the simple reason I had a statement from Mr. Beasley. So I'm assuming that
she talked to others and got statements from them also.

Q Other than your assumptions, do you have personal knowledge that she did an
investigation?

A No, I do not have personal knowledge except for the statement I received from
Mr. Beasley.
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(Leonard DePiazza, Day 2, at 62)

The above testimony from Leonard DePiazza, is problematic for a number of reasons. It
clearly contradicts the testimony of Aimee Hairr (cited above) that she and the Vice Principal had
a phone conversation on September 22, 2011 where she specifically discussed her son Nolan being
stabbed in the groin with a pencil in band class. She also denied that she had a face to face meeting
with DePiazza. Dean Winn testified that at some point she met with Nolan in her office, but did
not corroborate the Vice Principal’s account of a meeting at his office, “sometime in September or
October” attended by Aimee and possibly Nolan Hairr, along with Dean Winn.

In fact, Nolan testified that he never spoke to the Vice Principal about the bullying. (Nolan
Hairr, Day 1 at 52) Moreover, it defies incredulity that Aimee Hairr would contact the school after
she found out about the stabbing of Nolan would have a generalized discussion about the
“situation” in the band room and neglect to mention the physical assault on her son. Moreover, the
written statement by Mr. Beasley that the Vice Principal said that he relied on during the alleged
meeting with Aimee and Nolan Hairr, along with Dean Winn, was not written by Mr. Beasley
until he was asked to do so in February 2012. (Robert Beasley, Day 4, at 34)

Aimee Hairr testified that on or about September 23, 2011, she spoke with Mr. Halpin by
phone but did not meet with him in person. (Aimee Hairr, Day 3, at 16)

On either September 22, 2011 or September 23, 2011 John Halpin returned Aimee Hairr’s

phone call. (Aimee Hairr, Day 5 at 16)

Q And did Mr. Halpin get back to you?

A He did. He did. He called me back either later that day or the very next day, and I
again, we kind of had small talk when he called. He did know Nolan was my son,
and I was I related pretty much everything that Mr. DePiazza had told me.

Q And did you tell Mr. Halpin what you had told Mr. DePiazza?
A Almost everything, yeah, except I had -- Mr. Halpin at that time had read the
email and he was aware, and I told him, I said, I'm very concerned because Nolan

never in the past has never kept anything from me, so I didn't understand why he
didn't tell me about this. And Mr. Halpin said, You know, we are aware, I have
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brought Nolan in and I spoke with Nolan about this issue. And I told him that, you
know, he was stabbed in his penis in class to see if he was a girl, and that had I told
Mr. DePiazza like three times and I didn't understand why nobody had called me
back. And Mr. Halpin didn't - he really didn't give me an answer either, just said
he didn't know why.

(Aimee Hairr, Day 5, at 16)

Q Did Mr. Halpin ask you why it was another mother who complained on behalf of
Nolan instead of you?

A That was never brought up.

Q Did Mr. Halpin tell you that he had received that September 15 email from Mary
Bryan?

A Yes, he did.
Q Did he tell you that he reported that to the dean and the principal?

A He said that everybody was aware of the email. He said that he had -- I told him I
am waiting still for a call from the dean to either meet her or speak with her, and
he said, "No, Ms. Hairr. We -- Ms. Dean already met with Nolan about this issue,
and I spoke with Nolan and I had him fill out a form on what happened.”

(Aimee Hairr, Day 5, at 17)

0012

Mr. Halpin recounted his interaction with Aimee Hairr somewhat differently, stating that it

was a face to face meeting in his office rather than a telephone conversation. John Halpin, Day 3

at 123)

Q (By Mr. Scott) And you understood she was Nolan's mother?

A Yes.

Q And did she contact you?

A 1 believe or I remember that she came in.
Q And what do you -- where did you meet her?
A In my office.

Q And was she accompanied by anyone else?
A I don't believe so.

Q Did you know her prior to that date?

A Yes.

Q How did you know her?

A She was my dental hygienist.
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Q And did you -- well, did she ask for the meeting?
A Yes, she came in.

Q And did she tell you why she was there?

A Yes.

Q What did she say?

A She said that -- and I never made the connection that she was Nolan's mom until
at that point, but she had come

(John Halpin, Day3 at 123)
In regarding that situation.
Q And did you tell her you were aware of the September 15 email?
A Yes.
Q And you knew that Mrs. Hairr didn't send it, but another mother sent it?
A Yes.
Q And what do you recall about that conversation that you had in the meeting?

A I recall that she was concerned that Nolan had been jabbed with a pencil in his
crotch and she was upset, and I walked her through that I had already seen Nolan
and that walked him through how to look to the dean's office, but he had not at that
point. And so I said that I would help out. I said, you know, I'll talk to Nolan again
because I want him to be comfortable around me so that he would come to me if
there's any issues. And then so I told her that I would talk with Nolan and bring him
into my office and walk him over to the dean's office.

Q And why did you think it was necessary for Nolan to go to the dean's office?

A Because to report the bullying incident, so he — he needed to fill out an incident
report with the dean's office.

Q And why did you believe the email of September 15 was not enough to trigger
the dean to take action?

(John Halpin, Day 3 at 124)

A I wanted the dean to get involved that first time. I believed that Dr. McKay
would contact her and get her going on it. I believed that Nolan from our prior
conversation would go to the dean's office. And at that point I wasn't sure if he had
or had not.

Q Did you believe that Dean Winn had received the email?
A T wasn't sure if Ms. Winn had received the email at that point.

Q And did you ask Nolan to go to the dean's office because you were concerned
that Dean Winn either had not received it, or alternatively had received it and was
ignoring it?
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A T wasn't sure, so I just wanted to make sure that he had filled out an incident
report and gone to the dean's office.

Q And if Dean Winn had received the email and was already acting on it, what did
you believe would be accomplished by Nolan going to the dean's office?

A T just I wasn't sure if he had filled one out, because I wanted to make sure he
had. Because that's the procedure, is to fill out an incident report when you go to
the dean's office for bullying or any incident.

Q And you knew that prior to September 22, Nolan had not filled out an incident
report?

(John Halpin, Day3 at 125)

A T wasn't sure, so I wanted to make sure. Maybe Ms. Hairr told me. I didn't know.
I wasn't sure. I don't recall if I knew that at that point or not.

Q And you believed that he was maybe afraid or was reluctant to go to the dean's
office?

A He could have been reluctant. I just wasn't sure. I just wanted to make -- I
wanted to coach him through it a little bit, make him feel more comfortable, and
meet him another time to let him know that I'm available and I want to help him if
things are happening.

Q And so you asked Nolan to go to the dean's office?

A I called Nolan into my office. We talked about it and I let him know, hey, I didn't
realize that your mom was my hygienist and that, hey, I'm here for you, I want to
be available for you. And then I said, "You know what. Do you feel comfortable
going to the dean's office? I'll go with you." So I took him over to the dean's office,
got him an incident report. It's on a clipboard. And I said, you know, fill it out with
as many details as possible. And unfortunately, Ms. Winn was not in the office at
that point, but Ms. Harriet Clark, she was the secretary in that office, I let her know
that he was filling out an incident report and that it involved being jabbed in the
crotch with a pencil.

Q And you thought it was important that Dean Winn knew
(John Halpin, Day3 at 126)
that he was -- had been stabbed or poked In the crotch with a number 2 pencil?
AT think it was important. That's why I informed the secretary, to let her know that.

Q And sometime in September, within days of the — of whatever day it was you
asked Nolan to go to Dean Winn's office, you checked in with Dean Winn,
correct?

A Correct.

Q And you wanted to know if she was aware of the stabbing and if she was
working on it or responding to it, correct?

A T asked her what the status of the situation was. I asked her, you know, what was
the result, what was the outcome.
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Q And she knew that you were talking about the alleged stabbing, correct?
A I believe so, yes.

Q And that's why you were concerned?
A Yes
(John Halpin, Day3 at 127)

Mr. Halpin’s testimony is marked by its internal logical inconsistency. He knew about the
report of Connor stabbing Nolan in the genitals with a pencil, because he received Mary Bryan’s
September 15, 2011 e-mail describing the assault. He was concerned enough about the incident to
want to make sure that Dean Winn was aware of it. He assumed she was but was not sure.
Therefore he made sure that Nolan went to the Dean’s office and filled out an incident report. Mr.
Halpin knew that Nolan was reluctant to discuss the stabbing, yet the counselor did nothing to
make sure that Nolan’s report reflected the full extent of the assault.

To make doubly certain that Dean Winn was aware of the stabbing, Halpin informed the
Dean’s secretary. Yet, a few days later, when he supposedly broached the subject with the Dean,
he never specifically mentioned the stabbing of Nolan in his genitals, but rather simply asked
about the “situation” in the band room. Mr. Halpin testified that he believed that Dean Winn knew
that he was referring to the stabbing but he was not sure. He was unable to explain why he did not
speak to the Dean specifically about Nolan being stabbed by Connor, and instead relied on
assumptions and generalized questions about the “situation” in the bandroom -- the same language
that Vice Principal DePiazza used in his testimony to attempt to convey the idea that he was
unaware of the assault on Nolan.

Dean Winn’s testimony directly contradicted that of Mr. Halpin, as Ms. Winn testified that
she never had a conversation at all with him concerning the bullying of Nolan. (Cheryl Winn, Day
4 at, 124-125) She testified that she did not learn of the stabbing incident, the homophobic slurs,

or Mary Bryan’s September 15, 2011 email, until February 2012, (Cheryl Winn, Day 4 at, 120),
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which was after both Ethan and Nolan had been removed from Greenspun Jr. High School by their
parents, and a complaint to the school police had been filed. Dean Winn’s testimony not only

contradicted the testimony of Mr. Halpin but was alsowas self-contradictory as well.
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Q (By Mr. Scott) . . . And now, if you would turn to the small white binder, Tab
No.4, an email dated September 15, 2011.

A Okay.

Q Do you recognize that email?

A Tdo now.

Q When's the first time you saw it?
A Sometime in October.

Q Are you sure about that?

A I didn't receive it in September, no.

Q Do you recall previously testifying at your deposition that you were not aware of
this email until the following year?

A I didn't see it until after this lawsuit or after all this, yeah.

Q So the first time you saw this email, this September 15, 2011 email that's part of
Exhibit No.4, was after this lawsuit was filed?

A Correct.

(Cheryl Winn, Day 4 at, 120)
Thus it is unclear from her testimony whether she claims to have seen this September 15,
2011 email in October 2011, or in February 2012. This is obviously inconsistent. Dean Winn

acknowledged that on September 22, 2011 she wrote in her chrono that:

Nolan reported to the Dean that someone was calling him names, messing with his
hair, kicking his band instrument and blowing in his face. Nolan’s mother also
contacted administration that some student, “we believe Connor continues to bother
Nolan in band after Mr. Beasley talked to him about his behavior”

(Cheryl Winn, Day 4 at, 130)
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Dean Winn testified that she could not recall whether or not she did meet with Nolan on or
after September 22, 2011. (Id. at 134) Based on a referral from Mr. Beasley, on September 27,
2011, Dean Winn met with Conner and his mother on a Required Parent Conference (RPC). (Id. at
139) It was not because of Nolan’s or Aimee’s complaint. (Id.) No discipline was imposed, but
Conner was told to stop “joking around” in class. (Id. at, 143)

Q (By John Scott) And so this RPC basically boiled down to Connor's mother
telling you that he jokes around a lot, he calls other people Phil, and she would tell
him not to joke around anymore, and that was the result, correct?

A She did say that in our conversation. We had a conversation about kicking his
band instrument, you don't need to be doing that. He was new at school just like the
other sixth graders in band. I didn't know him and know him well yet. Just like all
the sixth graders, they come in new to me. And, you know, we don't need to be
playing around in class.

(Cheryl Winn, Day 4 at, 143)

Dean Winn testified that she had spoken to Mr. Beasley about the bullying situation in the
trombone section of his band class. (/d. at 141) She made an entry on September 23, 2011 stating
that the complaint about Connor was referred to her by Mr. Beasley. (Id. at 139) Yet according to
the Dean, nothing was ever mentioned about the stabbing. (Id. at 141) However, Mr. Beasley
testified that he had “no recollection of any communication in September with Dean Winn
regarding Nolan.” (Robert Beasley, Day 4, at 28)

Thus, even though on September 15, 2011, Mary Bryan sent an email to Principal McKay,
the counselor, Mr. Halpin, and the band teacher, Mr. Beasley, stating that Nolan Hairr had been
stabbed in the genitals with a pencil by Connor while they were in band class, absolutely no one at
the school undertook any investigation nor initiated any disciplinary action concerning that
assault.

The Principal claimed that he did not get the email and that none of his people that he
trusted to do their jobs ever reported the assault to him. The mandatory reporters who received the

September 15, 2011 email, Mr. Beasley and Mr. Halpin never specifically reported it or the
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assault. The Principal’s designees, Vice Principal DePiazza and Dean Winn claim never to have
heard about the stabbing until the following year after a police report was filed. Both Mr. Beasley
and Mr. Halpin testified to speaking with either Mr. DiPiazza or Ms. Winn about the bullying or
“situation” in general. Halpin assumed but did not verify that Dean Winn knew specifically about
the stabbing and the September 15, 2011 email.

Both Mr. DePiazza and Ms. Winn impeached themselves with their own depositions,
giving two different dates as to when they first learned about the September 15, 2011 email. Most
crucial was the testimony of Nolan’s mother, Aimee Hairr. She testified that she specifically told
Vice Principal DePiazza about the stabbing of Nolan’s genitals, and that she did so several times
during the course of their telephone conversation on September 22, 2011.

The next day, she also told Mr. Halpin, who was the recipient of the email, that she had
told Mr. DiPiazza about the September 15, 2011 email, and its substance. Mr. Halpin told her that
everyone knew about it. For his part, Mr. DePiazza, besides contradicting his own deposition
testimony and calling that testimony a mistake, had testified that he had no specific recollections
concerning a meeting he claimed occurred in his office sometime in September or possibly
October 2011, in which the “situation” in the band room was discussed without the stabbing
incident being mentioned. His testimony about this face-to-face meeting, that he supposedly had
with Aimee Hairr, Cheryl Winn and Nolan Hairr was not corroborated by any of those three, and
was specifically denied by both Aimee and Nolan. Aimee’s denial was very clear about her
interaction with Mr. DePiazza. She testified that in a phone conversation on September 22, 2011,
initiated by Aimee, she told him about Mary Bryan’s September 15, 2011 email of the assault and

bullying that the email described.

B. Hitting and scratching of Ethan’s legs -- October 19, 2011 email
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The bullying of Nolan and Ethan by Conner and Dante continued throughout the rest of
September and into October. (Nolan Hairr, Day 1 at 56-57)(Ethan Bryan, Dayl at 124-125).
Neither Ethan nor Nolan wanted to complain based on the prior lack of remedial action by the
school, and the retaliatory stabbing that Nolan endured after he made a complaint against Conner
in September.

However, on October 19, 2011, Mary Bryan noticed a problem when Ethan came home
from school. Ethan was wearing shorts, and Mary noticed a number of fresh scratches on his legs.
When she confronted him about the scratches, he told her that he got them at the end of band class.
Conner was behind him when they were putting away their instruments. Conner had taken a
rubber stopper out of his trombone and continued to hit Ethan in the legs with the sharp exposed
metal edge, causing the scratches.(Mary Bryan, Day 2, at 159-160)

Q (By Mr. Scott) . . . when's the next time you contacted the school?

A When Ethan came home with the -- he had bloody scratches on his legs, In
October, and he sat down on the couch next to me. I'm assuming that wasn't my day
to drive, because I remember him coming home from school and sitting down near
me. And I said, What happened to your legs? And he said, Oh, something at school.
And I said, What at school, Ethan?

(Mary Bryan, Day 2, at 159)

So they were pretty -- it looked like a cat attacked him. And I said -- it wasn't just
that he ran into something. And I said, What? And he said there's a -- on the
trombone there's a stopper, and apparently Connor took the stopper off of it and it -
- when you take the rubber stopper -- I think it's rubber, there's a sharp point inside
of there, and he was flicking him back and forth [indicating] in the legs with this
trombone part telling him to get up out of the chair because he wanted to sit there.
And Ethan wouldn't move, so he kept on doing it.

Q And after you received that information, what if anything did you do?

A T asked Ethan more, like, okay, this didn't just -- like I wanted to know more
about what was happening and what was happening in the past few weeks. And he
said, "Yes, it happens all the time ever since Nolan got stabbed. They now say that
Ethan and -- that Nolan and I are gay boyfriends and that I try to defend Nolan
because he was my boyfriend and that we were faggots." And that -- apparently
Ethan had a book that had some sort of wizard with a staff on the front of it. And he
said, Are you reading that book -- Connor had said to Ethan, "Are you reading that
book about staffs and how to shove them up people's asses so that you can jerk
each other off." And it was just disgusting things that Ethan was telling me about

(Mary Bryan, Day 2, at 160)
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crude, sexual things that Connor was saying about him and Nolan because that was
his boyfriend.

Q Now, were you surprised that Ethan hadn't told you about this before October 18,
19, whatever day it was when he came home with bleeding from his leg?

A Oh, yeah, I was. I was not crazy surprised, because Ethan had asked me to let
him handle it and he didn't want to be a big baby. He didn't want to have to have his
mommy take care of everything. And I said -- this was early on, when I found out
about the nature of the harassment and how extensive the insults were and what it
was doing to Ethan. Then I said, "No, Ethan, this is not something that I can sit
back and let you just handle it. This has gone too far too long, and I have to step in
and say something."

(Mary Bryan, Day 2, at 160)

On October 19, 2011, Mary Bryan sent a second email to school officials. (Mary Bryan,
Day 3, at 4) She addressed the October 19, 2011 email to the same three addresses as was done

with the September 15, 2011 email.

Hello, My name is Mary Bryan. I wrote to you all a few weeks ago asking for help
to resolve an issue of bullying at school, regarding my son, Ethan Bryan, and
another boy, Nolan Hairr, in Mr. Beasley’s band class. As I mentioned before in
my previous email, there seems to be two boys and who have some
behavioral issues in class. The interrupt class and defy the teacher on a regular
basis, often resulting in the teacher having to stop teaching class to asked them to
behave. My biggest problem with these boys is that who sits right next to my
son now, (despite me asking the teacher that these kids not sit near my son or
Nolan) is continuing with the bullying and name-calling has now turned his efforts
toward Ethan.

Yesterday in class, he hit Ethan repeatedly in the legs with a piece of his trombone
telling him to get out of the chair. Ethan did not get up so he then began hitting him
harder and calling him a “Big Fat Ass”.

He deliberately does this when the teacher is not looking. I’'m quite sure that Mr.
Beasley does not want to spend his time policing the children but I will not have
my son tolerate this. Ethan is fond of Mr. Beasley and with the exception of the
boys’ interruptions, he is really enjoying band. He does not have to put up with
being assaulted at school in any form. Ethan is an excellent student.

(Plaintiffs’ Trial Exhibit No. 4, in part)
Principal McKay said he did not receive this email either because it was sent to n address
that was not his email address. Mr. Beasley and Mr. Halpin acknowledged receiving the October

19, 2011 email. (John Halpin, Day 3, at 128) (Robert Beasley, Day 4 at 32-33) Mr. Beasley also
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testified that he believes he talked about the October 19, 2011 email from Mary Bryan with Dr.
McKay and Dean Winn. (Id. at 33)

Q (By Mr. Scott) And in addition to having this email forwarded to you, did you
talk to anyone about this email?

A Oh, yes.
Q And who did you first talk to?

A I believe I first talked to Mrs. Winn, the dean, and I believe to talk to Dr. McKay
also.

Q But you believe it was first with Dean Winn?
A I don't know if it's first or second.

Q Fair enough. You don't recall the order, but you do recall talking to both Dean
Winn and Dr. McKay?

A I believe I talked to them, because it's serious allegations. I don't remember
specifically sitting down with either one.

(Robert Beasley, Day 4 at 33)

Also on October 19, 2011, Mary Bryan and her husband, Ethan’s father, Kyle Bryan went
to Greenspun Junior High School, and met with Dean Winn. (Mary Bryan, Day 3, at 3-4). The
meeting lasted approximately an hour. (/d. at 7) The Bryans demanded that the school take action
to prevent any further bullying, including the types of physical assaults that were the subject of
both the September 15, 2011 in the October 19, 2011 emails. (Id) The Bryans also demanded an
end to the verbal bullying including the homophobic slurs and statements that both Ethan and
Nolan were regularly subjected to.

Q And can as best you can recall, can you tell the Court what you told Dean Winn
at the meeting?

A I started off by referencing to the two emails that I had sent, and the first one
prompting the second because Ethan was now involved for having stuck up for
what he believed, for having stuck up for Nolan, and it turned into that he was
protective of Nolan because Nolan was a girl, and I told her all the information
about how it had got to this point. She said that she -- she acknowledged that she
had seen the emails. She got them from Mr. Halpin, who also left me a message
that morning. We -- I started out by I was fairly uncomfortable with all that was
going on and [inaudible] I was -- I couldn't believe that that was my child and ...
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My husband was furious. He -- he hadn't heard bits and pieces before this meeting
about Ethan getting his chair kicked and Nolan getting blown on by the boys, and
his hair flicked, and the boys blowing their instruments in Ethan and

(Mary Bryan, Day 3, at 7)

Nolan's ears and some of the words that they were saying, the implication that the
two were faggots. I think Fthan was --

Q Did Dean Winn ask for more specifics?

A She did, and we let her know. My husband was prior to the meeting somewhat
like in favor of Ethan saying I want to take care of this myself, I didn't want my
mommy to come to my rescue. We'd never dealt I'd never dealt with anything like
this and I didn't know the proper way to handle it, and at what point during this
time of Ethan growing up do we let him take care of this stuff himself.

But even my husband, who was saying let Ethan be a big boy as well, knew at that
point that enough was enough and he didn't -- he wasn't going to have it anymore.
Ethan had sat there and didn't get up while this boy had scratched his legs over and
over again and said things about Ethan, does he hold Nolan down and shove things
up his ass and jerk off with his face and -- I mean, jerk off on his face, and
disgusting things that 11 year olds shouldn't say and shouldn't know.

I -- my husband knew that it had got way too far and it shouldn't be in the hands of
11-year-old little boys to get themselves out of this. We were very clear —

Q Excuse me. Do you recall what Dean Winn said in response to what you and
your husband were telling her?

A She indicated that she knew of this boy, and I got the feeling that she knew that
this -- both the boys had —

(Mary Bryan, Day 3, at 8)

she'd had their eye on them, or I can't remember the words that she used, but
something to let us know that this wasn't their first disciplinary problem and that
she would handle it.

I was offering suggestions, and once 1 did that, saying let's have a sit-down, or I
made some mention that I was actually concerned about the boy too, like no 11-
year-old little boy, and even though my son was on the receiving end of this, he
shouldn't know that stuff either, and that he could benefit from intervention as

well.

She became defensive. She didn't want me to tell her how to do her job. I wasn't
trying to. I was just offering suggestions, that I had no problem sitting down with
the kids, let's talk this out because it needs to stop. And they were kids. I'm shocked
by this sickness that was coming out of this little boy's mouth at that age. I'm not
shocked by the cruelty of children. I'm not.

Q Were you -- during that meeting, were you or your husband more specific about
the things that were coming out of Connor's mouth?

A Absolutely. And I --
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Q What did you tell --
A We made it clear to her that this was not -- Ethan's a big boy. He is very tall. He's

had a weight problem — as he made him stand up in front of the court yesterday and
show everybody, he has a weight problem. This is not the first

(Mary Bryan, Day 3, at 9)
time he's been teased.
He has been somebody that stands out in crowds for his whole life. He has not --
that's not the first time he's been called fat. This is the first time that it was to this
degree and of this nature. That's why my husband and I went down there and made
a big deal of it. This wasn't playground, ooh, you're fat, you're a giant. He had
heard that. His whole life he's been overweight.

Q Okay. But were you more specific in terms of what was different about this in
terms of the name calling?

A Absolutely. We let her know that this was incredibly unacceptable, this implying
that the two boys were the class gay wads or whatever, faggots or gay boyfriends.

My husband was very clear, so was I, that it was unacceptable and we didn't want
to have to have the kids tolerate it not even a day longer.

(Mary Bryan, Day 3, at 10)

Dean Winn denied having any recollection of meeting with Mr. and Mrs. Bryan. (Cheryl
Winn, Day 4, at 147) Mr. Halpin testified that in response to receiving Mary Bryan’s October 19,
2011 email, he was concerned enough that he forwarded that email to Dean Winn. (John Halpin,
Day 3, at 129). Contradicting Mr. Halpin, Dean Winn denied receiving a copy of this October 19,
2011 email from him. (/d) Mr. Halpin also discussed the email with Principal McKay and Vice
Principal DePiazza on October 19, 2011 at an administrators meeting.

Q (By Mr. Scott) Yes. Is one of the reasons you forwarded the October 19 email to
Dean Winn because you were concerned that the administration had not acted
appropriately in response to the September15 email?

A T just wanted to make sure everyone was included, and it looked like Mr. -- Dr.
McKay had been included, and I wanted to make sure that Ms. Winn was aware
for sure.

Q And because of your concerns when you received the October 19 email, you
went and saw Dr. McKay and Mr. DePiazza 15 that day, correct?

A Correct.

Q And you wanted to make sure they were aware that there was history leading up
to the October 19 email, correct?
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A Correct.

Q And when you met with them both -- well, let's start with Dr. McKay. When you
met with Dr. McKay and Mr. DePiazza, that was together, the three of you,
correct?

A Tt wasn't just the three of us. It was an admin meeting with counselors included
as well. It was basically a weekly admin meeting where the counselors are also
involved.

(John Halpin, Day 3, at 130)

Q Oh. But at some point during the meeting you brought this October 19 email to
the attention of Dr. McKay and Mr. DePiazza at the same time and the same place?

A Yes. It was the first thing I brought up, and I think it was the first thing we
talked about.

Q And you wanted to make sure that they were aware of the September 15 email,
correct?

A Correct. I wanted to know where it was headed or that they were aware.

Q And Dr. McKay indicated to you that he knew about it, the September 15 email,
correct?

A He might have been aware. I don't remember — I don't recall talking about the
prior email, but I believe he was aware of that.

Q Well, didn't both Dr. McKay and Mr. DePiazza both indicate to you that they
were aware of the September 15 email?

A I'm sure -- I'm sure they were aware of it at that point because we were talking
about the new email.

Q And would it be fair to say that they indicated that they were aware of the
September 15 email?

A 1 believe so. Because I mean, that was the point that this issue was still going on.

Q Correct. And so the October 19 email became a bigger issue within the context
of the September 15 email,

(John Halpin, Day 3, at 131)
A Correct.

Q And that was your concern, why you brought it up at the very beginning of the
meeting?

A Yes.

Q And both Dr. McKay and Mr. DePiazza indicated to you that they were aware of
the October 19 email, and the history including the September 15 email?
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A Yes. I'm sure we did talk about that.

Q And at that meeting, did Dr. McKay tell Mr. DePiazza, the vice principal, quote,
Lenny, I need you to handle this, unquote?

A Something very close to that. I need you to handle this, I need you to -- yeah,
follow up on this, something to that effect.

Q And you understood that Dr. McKay, the principal, was directing or ordering
Mr. DePiazza, the vice principal, to take appropriate steps to remedy this situation?

A Correct. Yes.

(John Halpin, Day 3, at 132)

Principal McKay’s testimony acknowledged that the subject of the bullying in Mr.
Beasley’s band class was brought up by Mr. Halpin at the October 19, 2011 administrators
meeting. However the McKay testimony stated that few specifics were discussed. Dr. McKay took

the position that at that meeting Mr. Halpin did not specifically discuss either the September 15,

2011 or the October 19, 2011 emails from Mary Bryan, nor the substance of those emails.

Q (By Mr. Scott) Do you recall attending weekly administrative meetings when
you were the principal at -- back in 2011?

A Yes. I would hold weekly meetings, usually on Fridays.

Q And as the principal, what did you understand the purpose to be of those
meetings?

A The meetings were to go over calendar items, what was coming up in the school,
talking about the various activities that had to be planned for making sure all of our
job responsibilities were being met, satisfied, and then to bring up any other topics
that might come up.

Q And did Mr. DePiazza as the vice principal typically attend those meetings?

A Yes.

Q And did Dean Winn typically attend those meetings?

A Yes.

Q And did the counselors, including John Halpin, typically attend those meetings?
(Warren McKay, Day 4, at187)

A Yes.
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Q During any of those meetings in September or October, do you recall John
Halpin bringing to your attention either the September 15th complaint in the email
that you just looked at or the October 19th email?

Ai Mr. Halpin addressed the continuing issues with some boys in Mr. Beasley's
class.

Q And when did he first raise issues in Mr. Beasley's class at these meetings;
September or October or later?

A I don't recall when I became aware that there were some issues with a few boys
in Mr. Beasley's class.

Q Do you recall if at some point in September or October Mr. Halpin brought to
your attention the alleged stabbing of a student by another student in Mr. Beasley's
class, a stabbing in the groin with a pencil?

A Mr. Halpin never addressed that with me. And when he did address me about
the continuing issues that were happening, it was in the administrative meeting on
or around October 19.

Q Okay.
A And he told me that the issues surrounding these two boys, which at the time I
did not know who the boys were, I just knew they were a couple of boys, that they

were still having issues. And knowing that these were the same boys from
previously, I don't know where I got the information but I

(Warren McKay, Day 4, at188)

knew that there were some issues, that's when I voiced my insistence that this get
handled.

Q And what did you understand the issues were?

A All I knew was there was general harassment of these boys. Never was there any
issue of a stabbing, or a stabbing especially in the groin area.

Q And if that had been brought to your attention back in September by Mr. Halpin,
what if anything would you have done?

A If I had known that there was an accused stabbing, then I would have taken a
larger role in finding out exactly what was going on.

Q And what do you mean by that, a larger role?
A I would have probably asked to see the statements.

Q After you found out about this in February 2012, did you ask to see the
statements?

A No. The boys weren't there anymore.

Q Well, did you ask to see the statements that should have been obtained back in
September or October?

41-

001292

0012

02

001292



€62100

[, B S VS B )

O 0 N AN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A No.

Q Did you try to find out why this September 15 incident had not been investigated
during September or October?

A It was my understanding that that incident was investigated.
(Warren McKay, Day 4, at189)
Q Who told you that?

A When I ask my dean or my assistant principal to do something, I assume that it's
being handled. Since I did not hear back about the incident at any one time, I
assumed that it had taken place.

Q So you assumed that Mr. DePiazza either directly or through Dean Winn had
these allegations investigated?

A T had confidence that my administrative team would do exactly as I asked them
to do.

Q And you assumed that that would have -- those investigations would include
obtaining statements?

A T would assume that they would take the necessary steps to get a clearer picture
of what happened in the classroom, and to take action, the appropriate action to get
it stopped.

Q And would appropriate steps include an investigation of the allegations of
stabbing in the genitals?

A Obviously whenever we are talking about that kind of accusation, we would
expect that statements are taken.

(Warren McKay, Day 4, at190)

In contrast to Mr. Halpin’s testimony that specifics of the seriousness of the bullying and
the substance, at least, of the September 15, 2011 and October 19, 2011 emails were discussed at

the October 19, 2011 administrative meeting, Principal McKay insisted that the discussion was

kept at the level of generalities,

Q (By Mr. Scott) And you just spoke generically about issues without being more
specific?

A. When my assumption is that it is normal, and I mean situations of students
poking or that kind of thing is normal harassment were kids aren’t getting along, I
don’t ask the details. I just say let’s get it stopped. If I would’ve known it was a
stabbing or something like that, that’s a totally different situation.
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Q And you don’t recall him mentioning that there was one student who was the
alleged suspect or aggressor in both cases?

A I do not remember that.
(Warren McKay, Day 4 at 194 — 195)

There were other areas in which Dr. McKay’s testimony was at odds with that of Mr.
Halpin. As already mentioned, Mr. Halpin testified that the specifics of the bullying of Nolan and
Ethan in Mr. Beasley’s band class were discussed, as was the October 19, 2011 email from Mary
Bryan. The McKay testimony was that the October 19, 2011 discussion at the administrative
meeting never went beyond the subject of generalized bullying. Halpin testified that Mr.McKay
told Mr. DePiazza to “take care of it Lenny.” Dr. McKay stated that he told Mr. DePiazza and
Mr . Halpin to do so.

Q (By Mr. Scott) And did you understand Mr. Halpin was participating in an
investigation?

A Well, in the October meeting I asked Mr. DePiazza and Mr. Halpin to get a
handle on whatever situation was going on in Mr. Beasley's class.

Q And when you say get a handle on, what were you attempting to communicate
to them? What were your expectations that you wanted to communicate?

(Warren McKay, Day 4 at 199)
A That we had two boys that were being harassed in some way, shape or form. So
with harassment, bullying, whatever you want to call it, they are not happy and the
parents are reporting it, we need to stop it. We need to get to the bottom of it. We
need to figure out how to stop it so that we don't have anymore issues.

Q And did you understand that the complaint of October 19 that was brought to
your attention required an investigation to be done within ten days?

AIn20117
Q Yes.
A No.

Q All right. That white binder you have up there, if you would turn to Tab No.2,
please.

A This one here?
Yes. Tab No.2.

[Complies. ]
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Q And if you'd look at the last page of that exhibit, 19 Section 388.135, if you'd
look at that, please.

A The last page of the section?
Q Yeah, of Exhibit 2. I think it was four pages.
A Mrm-hmm.

Q If you'd look at the last page. At the top it says, 24 NRS 388.1351. Do you see
that?

A Yes.
(Warren McKay, Day 4 at 200)
Q And do you see that it's dated 2011?
A Yes, at the front.
Q And would you take just a minute to look at it, please.
A Okay.

Q Does this refresh your recollection that in 2011, an investigation must be
completed within ten days after the date on which the investigation is initiated?

A Yes, it does say ten days.
Q All right. So that refreshes your recollection?
A Yes.

(Warren McKay, Day 4 at 201)

Q And when you asked Mr. DePiazza to handle it, what did he tell you he did in that
regard?

A In the administrators meeting, he acknowledged that he was going to work on it
along with Mr. Halpin.

Q And did you later learn that Mr. DePiazza did nothing to work on it?
A I don't recall that.

Q Do you know as you sit here today what if anything Mr. DePiazza did to work on
it?

A No.
(Warren McKay, Day 4 at 204)
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Principal McKay’s lack of knowledge of his responsibility to have ensured that an
investigation of a report of bullying needed to be completed within 10 days pursuant to Nevada
Statute is astounding. Equally astounding is that Dr. McKay never asked Mr. DePiazza what he
had discovered in the investigation. The Principal appeared totally disinterested in and indifferent
to the bullying. Yet, Dr. McKay testified that he had responsibility for what Mr. DePiazza did or
did not do while the Vice Principal was acting within the bounds of his job. (/d. at 184)

Dr. McKay, Mr. Halpin and Mr. DePiazza all agreed that all three of them attended the
October 19, 2011 administrators meeting. McKay and Halpin concur that the subject of the
bullying occurring in Mr. Beasley’s band class was discussed at that meeting, although,unlike Dr.
McKay, Mr. Halpin testified that the specifics of the nature of the bullying, as set forth in
September 15, 2011 and October 19, 2011 emails from Mary Bryan were discussed.

For his part, Dr. McKay essentially testified that he had no interest in learning the details
of the bullying, and simply told Mr. DePiazza and Mr. Halpin to take care of it. In his testimony,
Vice Principal DePiazza claimed to have no knowledge that any of this was discussed, in any
detail, at the October 19, 2011 meeting which he admitted to attending. While Dr. McKay was
clearly Mr. DePiazza’s immediate supervisor, the Vice Principal contradicted his boss’s sworn
testimony, claiming not to know anything about being tasked by Dr. McKay with dealing with the
bullying in question.

Q (By Mr. Scott) And when did you -- well, did you during the school year
become aware of this October 19th email?

A In February.

Q Do you know a gentleman named John Halpin?
A Yes, I do.

Q And who is John Halpin?

A He's a counselor at Greenspun Junior High School.
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Q And did you have contact with Mr. Halpin from time to time during that school
year?

A Yes.

Q And do you recall on October 19 having a meeting with you, John Halpin and
Principal McKay to discuss this October 19 email?

A I don't recall having a meeting. I do recall having administrative meetings
weekly, it could have been brought up then, but I don't recall specifically this
document being addressed at that time.

Q And do you recall a meeting, I believe, on October 19? It may have been
attended by others, but

(ieonard DePiazza, Day 2, at 53)

certainly it was attended by you, Dr. McKay and John Halpin, where he expressed
concerns to you in relation to this October 3 19 email?

A T don't recall. It could have been brought up at administrative meeting. We have
those weekly.

Q Is it your testimony it didn't happen, or you just don't recall?
A Tjust don't recall.
Q And do you recall during a meeting, an administrative meeting on October 19,
when Mr. Halpin was expressing his concern about this October 19 email, that Dr.
McKay told you to take care of it?
A That I do not recall, those specific words, no, I do not.
Q Is it your testimony it didn't happen?
A T don't recall him ever saying that to me.

Q So you're not saying it didn't happen, you just don't recall?

(Leonard DePiazza, Day 2, at 54)

001297

In his testimony Dr. McKay admitted that he never bothered to follow up with Mr.

action was taken to ensure that the bullying did not continue.

Q (By Mr. Scott) So In the weekly administration meetings over the next two, three
weeks, did you ask Mr. DePiazza what the outcome was of his investigation?

A 1 don't recall talking with Mr. DePiazza. I do

(Warren McKay, Day 4 at 201)
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recall informally meeting with Ms. Winn and asking her how the investigation
was going and what she was finding.

Q And why did you believe Ms. Winn was conducting the investigation?

A Well, as part of the dean's office, I would assume that she was working with Mr.
DePiazza.

Q And what did Ms. Winn tell you?

A She told me she was finding it difficult to find any students that corroborated the
story.

Q Did she tell you she had obtained statements and interviewed students?
A That's basically what I asked her, so yes.

Q And would you be surprised to learn that she did not interview any students or
obtain any statements?

A That would surprise me, yes.
(Warren McKay, Day 4 at 202)

Principal McKay’s assertion that Dean Winn indicated to him that she was doing an
investigation in October about the bullying, but was hard to find students who corroborated the
reports of bullying directly contradicts the Dean’s own testimony that she did not conduct any
investigation in 2011 concerning the bullying because Principal McKay told her not to, as Mr.
DePiazza was conducting that investigation.

There is no logical explanation for the inconsistency between Principal McKéy’s statement
that Dean Winn told him she was attempting to get statements from students in her investigation
about the bullying, and Dean Winn’s testimony that Principal McKay told her not to do an
investigation because Leonard DePiazza was taking it over. The fact of the matter is that no one
commenced an investigation concerning the September 15, 2011 or October 19, 2011 emails, nor
of the subject matter contained within those emails, at any time in 2011. Dr. McKay admitted he
did no investigation; DePiazza also admitted he did no investigation; and Winn admitted she did
no investigation either.

C. January 2012 — Ethan and Nolan Stop Attending School

-47-
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Throughout November and December, the bullying continued. Ethan became so distraught
that he tried to get out of going to school by eating paper to make himself sick. Eventually, in
January 2012, he decided that his only recourse was to commit suicide.

Q (By Mr. Scott) And did you notice -- well, let me ask you this. At some point did
this conduct by Connor and Dante impact your going to school?

A Yes.
(Ethan Bryan, Day 1 at 134)
Q And when was that?

A In the second semester I stopped going to school almost completely, but before
that I tried to fake being sick and I'd ask my mom all the time if I could stay home.

Q This was before Christmas?

A Yes.

Q So in November/December, you try to fake being sick?
A Yes.

Q Why?

A So I could not go to school.

Q Why didn’t you want to go to school?

A So that I wouldn’t have to deal with the harassment.

Q ’m sorry?

A So I wouldn’t have to deal with it.

Q Deal with what?

A The harassment.

Q And were there times you did things to try to make yourself sick?
A Yes.

Q What was that?

-48-
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A 1 tried to do things like make myself throw up. Like I'd eat paper so that it would
like make me feel sick and I'd throw up.

Q And this is In November/December?
(Ethan Bryan, Day 1 at 135)
A Yes.
Q And why were you eating paper to make yourself sick to throw up?
A Because it -- I wanted to not go to school.
Q Now, after the holidays in January, did these feelings continue?
A Yes.
Q Did they get worse?
A.Yes.

Q Now, when you went back to school in early January, you still went to the band
class?

A 1 believe so, yes.
Q And were you still being harassed by Connor and Dante?
A Yes.
Q And how did that make you feel?
A Tt was kind of like in the first semester, like before Christmas break I just like
having it constantly kind of, I guess, made me used to it, but then not having to deal
with it over the Christmas break I'm going back to dealing with it again was kind of
like a lot to deal with, so I was going to try to kill myself.
Q And why were you going to do that?
A Because I didn't see any like other options.
(Ethan Bryan, Day 1 at 136)
Mary Bryan also testified that Ethan stopped going to school in January 2012, because of

the bullying, and that Ethan planned to commit suicide.

Q (By Mr. Scott) Let's go to January 2012. Was there an unusual event that Ethan -
- you talked to Ethan about?
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Q That's a yes or a no.
A Yes. I'm sorry. Yes.
Q Okay. What was it?

A After we came back from the Christmas break Ethan went to school for maybe
two or three days and seemed to be okay on day one about going back. By day
three I could tell that he was subjected to whatever it was that was making him hate
school.

He, my youngest son had a basketball game, and Ethan said, Can I stay behind? I
don't want to go to the game. I have schoolwork, or something. I don't remember
what he said that he wanted to do. He wanted to be home alone, which was unusual
for Ethan to ask. And when I left, my oldest son said, Mom, Ethan's not okay. And
I said, Why? And

(Mary Bryan, Day 3, at 20)

he goes, Because I'm just scared. I'm just worried about him. And I said okay.
And then he said, Maybe we should make him come with us.

So when I went back to the house, Ethan was upset that I came back and he didn't
want me to be there. He wanted me to have left him alone. And he had been
searching on the Internet things that he could drink, household chemicals to make
himself die. And I made him come with me and he was very angry, and he still
wouldn't talk to me. He sat in the car angry.

And I had my oldest son take his little brother to the basketball game. It was at one
of the local high schools. And I told Ethan to come walk the track with me so that
we could talk. And it was after a lot of just prompting and saying, Ethan, why
would you be looking for those things, why did you and he just said that he hates
life, he hates school and there's nothing that was going to make it better.

And then we left the basketball game and went home and I just -- I didn't know
what to do. I didn't want to take FEthan to one of those -- although I'm a nurse, I
didn't want to take him to like one of those psychiatric places, because he was just
a baby. So I just stayed with him, and I had asked him again does he want to do it
and he said yes. And I didn't leave him alone and I stayed up all night with him. He
fell asleep.

(Mary Bryan, Day 3, at 21)

And then I called the -- like a help a suicide hotline or whatever the next morning
for him. It was something through my husband's -- the power company. They had
some sort of behavioral health hotline, and I just used them. And the nurse was
advising me what to do, and I told her what my fears were about taking him in and
that they would keep him there and they would lock him up, and I didn't want to do
that because he was 11 years old.

(Mary Bryan, Day 3, at 22)
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After that incident, the Bryans decided that they were not going to send Ethan back to
Greenspun Junior High School. A similar decision was made at the Hairr household in January

2012, after Aimee Hairr confronted Nolan about what was occurring at school.

Q (By John Scott) Now, at some point and after the holidays In January

(Aimee Hairr, Day 5 at 22)

of 2012, do you recall learning that Ethan had -- Ethan Bryan had stopped going to
school?

A When Nolan started back at school after the Christmas holidays, periodically he
would say that Ethan didn't attend school. And there went a period of time where it
was probably anywhere from a week to two where Nolan just said Ethan hadn't
been going to school. And—

Q And when you heard that, did you contact Ethan's mother, Mary, and inquire
about it?

A 1did. I called Mary and it was -- I gave her a call and asked her how things were
going, and she told me that Ethan is -- he's not feeling well and that he is -- she's
not going to have him go back to school.

Q And was she more specific?

A She didn't really go into detail of why. I think at that moment was a moment for
me --

Q What do you mean?

A Because I had noticed Nolan was being so withdrawn that I needed to talk to my
son.

Q And was there an unusual event that happened later in January in terms of your
communications with Nolan?

A Tt was around that time period. Nolan came in the car and he was talking about
the same little boy.

Q I'm sorry?
A He said the same little boy that had -- Connor, that

(Aimee Hairr, Day 5 at 23)

had stabbed him grabbed another little boy in his penis area.

Q After Nolan shared that information with you, what did you do?
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A T pulled the car over and we sat in the car and we talked for about an hour.

Q And during that hour, did you and Nolan talk about his experience at
Greenspun?

A Yes.
(Aimee Hairr, Day 5 at 24)
Q And was it hard or difficult to get him to share information with you?

A It -- Nolan at that moment, he had a weird, I won't say breakdown, but he was
definitely not looking at me, and he just kind of zoned out and stared. And I said,
Nolan, what is -- I got to know what's going on. You've been withdrawn. You've
just said the same little boy had grabbed another --

Q We won't talk about that person. Let's talk about Nolan, okay?
A Okay.
Q So when you said he had kind of a breakdown, what do you mean?

A T've never seen Nolan that way, where he just — he wouldn't look at me. I asked

him to look at me several times, please look at me. And I -- can you just look at
Mom and tell me what's going on, you know. Mom feels something's going on at
school and you got to tell me something. And he -- I asked him, Are you being
bullied, is this continuing, is something happening. And he just nodded his head
and that was it for that moment.

Q Did he open up at all during that time you were talking to him in the car?
A He just nodded his head. He confirmed that something was --
Q When you say nodded, nodded yes?
(Aimee Hairr, Day 5 at 25)
A He nodded. Mm-hmm.
Q Well, you can nod side to side or up and down.
A I'm sorry.
Q What did you understand he was communicating by his nodding?
A That yes, he was in pain.
Q And did you ask him to be more specific?

A At that moment, no. I wanted to go home, sit down with him and also with his
father.

Q So what happened next?
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A My husband came home and we sat down and we asked him to tell us what
happened in that incident that he was talking about, and then he -- we told him,
Nolan, we're going to -- we have to report this and we need to know what happened
to you, you need to tell us, and you need to open up what has been happening to
you. So he said that he -- he said that he had been -- said that he had been bullied
almost every day.

Q Was he more specific?

A He said that kids were -- there was Connor and then there was another little boy
that was in -- that was the first time I'd heard of the other little boy, Dante.

Q And was he more specific in terms of what they were doing to him?

A He said that they were pulling on his hair, saying names every day, saying
things that were, in his words, "Were

(Aimee Hairr, Day 5 at 26)

really bad, Mom." And I said, "You're going to have to tell Mom what those words
are, Nolan. You're going to have to tell Mommy what those words are." And my
husband had him write it down, so he wrote out --

Q What did he write?

A Fucking faggot on a piece of paper. And he said that he remembers that every
single day that he was at school that kids were doing that to him in the band class.

Q Did you ask him why he hadn't told you or your husband about it sooner?
A Yes, I asked him.
Q What was his answer?

A He didn't know. He said he was scared. That's the only thing he could tell me at
that moment.

Q Did you -- did Nolan go back to Greenspun after that? Did he go back the next
day?

A He never returned.
Q Did you talk to Nolan about his returning to Greenspun?

A I didn't at that point give him a choice anymore. Me and my husband knew we
had -- we had a child that was traumatized. We didn't know how to -- I didn't now
how to even move forward at that point. I didn't know how to move forward. I just
know he needed to be out -- okay. I knew he needed to be out of the school, and
that was it.

(Aimee Hairr, Day 5 at 27)
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Q How soon -- well, at some point did you officially withdraw Nolan from
Greenspun?

ATdid.

Q And about how much later? Are we talking days, weeks?

A No. It was the very next day.

Q Now, did you ask Nolan if he'd been going regularly to band class?
A At that time, like at that moment?

Q At around that time.

A Nolan -- it probably took about a couple weeks and he said towards the end of
his month at Greenspun he avoided the lunchroom, and sometimes he would not
even go to band class. He would skip it, he said. And I asked where he went, and he
said that he would sometimes hide out in the library, and then sometimes he would
just sit in the bathroom.

Q After Nolan opened up to you and your husband on the night of January 21, did
you take any action in response other than withdrawing him from school?

A I made a phone call within that time frame. I made a phone call to the -- I'm not
sure if it was the Clark County police or Henderson police, but I made a report.

Q To?
A The police department.

Q All right. When was that report in relation --

(Aimee Hairr, Day 5 at 28)

A Around the same --
Q I'm sorry?
A Around the same time.

Q When was it in relation to Nolan opening up to you on the 21st that you
contacted the police?

A That day.
Q And that contact to the police, how was it made?
A Icalled.

Q And after -- how soon after that phone call did you have the next contact with
the police?
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A Probably within a couple days, two or three days, we met with the police with
the Bryans and the Fosters and me and Nolan.

(Aimee Hairr, Day 5 at 29)

D. February Investigation after Ethan and Nolan had Withdrawn From
Greenspun

Dr. McKay testified that the school did do an investigation of the bullying of Ethan and
Nolan. It was the only investigation that ever took place about the bullying, as none had occurred
in 2011. The February 2012 investigation came after the police became involved and was done at
the insistence of Dr. McKay’s supervisor from the District, Andre Long, and Assistant

Superintendant, Jolene Wallace.

Q (By John Scott) And In February 2012, did you ask Mr. DePiazza to do another
investigation?

A Yes.

Q Why?

A Starting February 1, Mrs. Bryan started firing off emails to all kinds of people,
including that February 7th email. So she emailed my supervisor, his supervisor
and many of the trustees in the school district. So my supervisor and Jolene
Wallace, who is -- was the assistant superintendent, came to my office to address
the issues that were alleged in the February 7th email.

Q And if these issues raised in the February 7th email had already been
investigated by Mr. DePiazza back in October when you asked him to take care of
it, why did you believe it was necessary to conduct a second investigation?

A Because I was directed by Jolene Wallace to conduct another investigation.

Q And did Ms. Wallace ask to see what the results were of the initial investigation?

A She did not.

Q Did you attempt to determine what the results were of the first investigation?

A 1did not.

(Warren McKay, Day 4, at 191)

In fact, Mr. DePiazza did not do “another” investigation because the February 2012
investigation was the only one that ever occurred. This is shown by the fact that there was neither

any testimony nor any exhibit produced at trial that evidenced any investigation occurring prior to
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the one ordered by the District in 2012. This, of course, was undertaken after both Ethan and
Nolan had withdrawn from Greenspun to escape the bullying.
I Conclusion

This case does not depend exclusively on the testimony of Plaintiffs’ witnesses. The
testimony from the mandatory reporters at Greenspun (Beasley and Halpin) and the Principal and
his designees, all evidence deliberate indifference to the bullying of Ethan Bryan and Nolan Hairr.
This is shown mostly by the fact that despite repeated emails, phone calls, and even meetings
initiated by the boys’ parents, no investigation of the bullying occurred until February 2012 when
Dr. McKay was ordered to conduct an investigation by his own superiors. As long as nobody
faced any consequences, nothing was done.

The credibility of the Greenspun witnesses was impeached not only by each other, but by
individual witnesses’ own testimony. Dr. McKay testified that he did not know about the
September 15, 2011 and October 19, 2011 emails until February 2012. This testimony was
undermined by that of Mr. Halpin who said that the substance of both of those emails, if not the
actual emails themselves, was discussed at the October 19, 2011 administrative meeting. Dr.
McKay, who testified that he wasn’t interested in details, also testified that at that meeting, he told
Mr. DePiazza and Mr. Halpin to take care of the matter. As for Mr. DePiazza, his testimony was
that the subject of bullying may have come up at the October 19, 2011 meeting, but he had little
recollection of it and certainly was not told that it was his job to take care of the matter by Dr.
McKay.

While Dean Winn was not at the October 19, 2011 meeting, she was, according to Mr.
Halpin, forwarded the October 19, 2011 email from Mary Bryan by him. She denied ever seeing
the forwarded email, or receiving the message that Mr. Halpin had left for her with the Dean’s

secretary. Dr. McKay testified that he asked Dean Winn about her investigation. She contradicted
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him by saying that Dr. McKay told her not to conduct an investigation because Mr. DePiazza was
handling it.

Mr. DePiazza, as noted above, claimed not to know anything about the bullying until 2012,
even though he impeached himself on this subject with his own deposition testimony. Also, his
testimony concerning the October 19, 2011 meeting cannot be squared with the testimony of Dr.
McKay and Mr. Halpin.

Even if the Court were to discount the testimony of Aimee Hairr that she told Mr.
DePiazza about the stabbing and the September 15, 2011 email in her telephone conversation with
him on September 22, 2011, his claim that he knew nothing about the emails nor then nature of the
bullying until 2012 contradicts the testimony of almost everyone else.

As for Dean Winn, her testimony was also undercut by the testimony of her colleagues.
Even if the Court were to discount the testimony of Mary Bryan about her and her husband
meeting with the Dean on October 19, 2011, and going into significant detail about the assaults
and the vile homophobic slurs that Connor and Dante were directing at Ethan and Nolan, Ms.
Winn’s testimony is still at odds with that of Mr. Halpin.

The deliberate indifference was shown across the board. Mandatory reporters Mr. Beasley
and Mr. Halpin received both emails but chose not to report about them as they were required to
do by statute. This constitutes deliberate indifference. They both knew that bullying was occurring
in Mr. Beasley’s band class, and that the bullying was not just verbal abuse concerning perceived
sexual orientation and sexual stereotyping. It also included physical assaults. However, they did
not feel it important enough to make sure that the parties responsible for investigating and
remedying the situation, namely Principal McKay, Vice Principal DePiazza, and Dean Winn, were

fully informed of the situation as was Mr. Beasley and Mr. Halpin’s legal responsibility.
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The most blatant examples of the deliberate indifference, however, was with Dr. McKay,
Mr. DePiazza and Ms. Winn. While all three claimed to be in the dark until 2012 about the details
of the bullying taking place in 2011, each of them was forced to admit that they knew there was
some issue with bullying taking place in Mr. Beasley’s band class. Yet, each of them testified that
they did not feel it necessary to do a thorough investigation, or any investigation at all. Therefore,
no investigation was ever done until one was ordered by the Assistant Superintendent in February
2012, after Ethan and Nolan had been forced out of school for the incessant and un-remedied
bullying. That sort of behavior by school officials can be considered a textbook example of
deliberate difference.

Dated this 20th day of March 2017,
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Two sixth grade boys (C. and D.1) allegedly bullied the plaintiffs Ethan
Bryan and Nolan Hairr, who were also sixth grade boys at Greenspun Junior
High School (“GJHS”). All four boys were in the beginning band class learning
to play the trombone. The alleged harassment began in the fall of 2011 when
all sixth graders transitioned from elementary to middle school. This was a
discovery period for both the students, who were forming new relationships,
and for the teachers/school administrators, who were busy learning the names
and personalities of hundreds of new students experiencing middle school for
the first time. After approximately four months in middle school, Ethan and
Nolan stopped attending classes and then transferred to another school.

Despite evidence that C. and D. were the sole source of all the alleged
misconduct, plaintiffs chose to sue their band teacher, counselor, dean,
assistant principal, principal, and CCSD itself. That is, Ethan and Nolan’s
mothers sued just about everyone associated with their sons at the middle
school, except the two alleged bullies.

As a result of this Court’s prior rulings, each plaintiff’s case has been
reduced to a Title IX claim and a § 1983 substantive due process claim against
a single defendant, CCSD (Order, July 22, 2016, at 4). Further, “[p]unitive
damages are no longer part of this action,” (id.), and any emotional damages
are limited to the five-month period the boys attended GJHS.2

Only Ethan, Nolan, and CCSD are parties to this action. And because
each boy is a separate and distinct plaintiff, each must independently prove
the elements of his own claims. Indeed, the Court cannot find for one based on

evidence of wrongdoing or damages to the other.

1 In order to comply with the Family Educational Rights and Privacy Act (“FERPA”), 20
U.S.C. § 1232g, and to protect privacy interests, CCSD refers to nonparty students by their
first initials only.
2 Hr’g Tr. on Mot. to Compel Rule 35 Exam, Feb. 10, 2016, at 7:14-17; Order, Mar. 21,
2016, at 1-2 (limiting plaintiffs’ damages to the period before they withdrew from GJHS).

1
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1 The legal standards governing plaintiffs’ two remaining claims overlap
2 || in several respects. For example, under both Title IX and § 1983, plaintiffs

3 || cannot hold CCSD liable under any theory of vicarious liability—such as

4 || respondeat superior—for the acts or omissions of its employees, including the
5 || GJHS staff. Instead, plaintiffs must prove that CCSD itself—through formal
6 || policy, longstanding custom, or a final-policy-maker’s deliberate decision—

7 || caused their harm. Infra Parts I1.A.1.a (Title IX) and III.A (§ 1983). At trial,

8 || neither plaintiff even tried to make such a showing. Thus, both claims fail.

9 Likewise, both claims require proof that CCSD acted with deliberate

10 || indifference. However, the evidence at trial proved exactly the opposite. This,
11 || too, is fatal to the Title IX and §1983 claims.

12 In fact, neither plaintiff proved any element of Title IX or §1983 liability.
13 || For example, they both failed to prove that CCSD had “actual knowledge” of
14 | any sexual harassment. Quite the opposite, they admitted to concealing the
15 || alleged sexual harassment in a deliberate effort to prevent CCSD from taking

16 | responsive action. Similarly, both failed to argue—much less prove—causation

Las Vegas, NV 89169-5996

17 || or damages.

18 Instead of addressing these failures, plaintiffs’ 58-page brief curiously

{:}{;m 3993 Howard Hughes Pkwy, Suite 600

19 || avoids the law. It includes only one case citation and consists of two parts: (1)

;;E 20 || a summary of plaintiffs’ favorite testimony; and (2) a restatement of plaintiffs’
§ 21 || favorite testimony. Tellingly, however, it does not try to apply the restated
8 22 || testimony to the elements of either claim.?

23 As a result, plaintiffs’ closing argument is more remarkable for it does

24 || not say than what it does say. For example, it does not even argue any of the
25 || following issues:

26

270 s Instead, plaintiffs use the bulk of their brief to argue that a handful of school

28 personnel have differing recollections of events that occurred five years ago. However, these
perceived inconsistencies do not prove any element of any claim, and they are nothing more

than red herrings. Infra Part V.
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e That an appropriate CCSD official had actual knowledge of the alleged
sexual harassment (element 1 of a Title IX claim)

e That CCSD’s deliberate indifference “caused the harassment” (element 3
of a Title IX claim)

e That plaintiffs were deprived educational opportunities (element 4 of a
Title IX claim)

e That plaintiffs’ substantive due process rights were violated pursuant to
official CCSD policy or longstanding CCSD custom (necessary for
municipal §1983 liability under Monell)

e That the alleged due process violation resulted from “affirmative conduct,”
as opposed to mere inaction (element 1 of the §1983 claim)

e That plaintiffs suffered emotional distress damages

e The amount of emotional distress damages

e That plaintiffs are entitled to any compensatory damages

e The nature and amount of compensatory damages

Because plaintiffs declined to argue any of these issues in their closing brief,
they cannot argue them on rebuttal.# And more importantly, because plaintiffs
neither argued nor proved the elements of either claim, CCSD is entitled to a
defense verdict.
II. PLAINTIFFS FAILED TO PROVE THAT CCSD VIOLATED TITLE IX
A. Title IX—*“On the Basis of Sex”—The Law and Elements
Title IX prohibits federally-funded school districts—such as CCSD—

from subjecting students to discrimination “on the basis of sex.” See 20 U.S.C.

§ 1681(a). The statute provides in relevant part:

4 Arguments saved until rebuttal are waived, because the defendant has no opportunity
to address them. See, e.g., Shaw v. Terminal R. R. Ass’n of St. Louis, 344 S.W.2d 32, 37 (Mo.
1961) (“[TThe party havmg the affirmative of the issues in a suit such as this may not after
full notice and warning, withhold all argument on the vital questions of injuries and
damages.”); Lower et al., Nevada Civil Practice Manual § 22.18[2] (6th ed. 2016) (“The
following arguments have been found improper: . . . Saving until rebuttal material
arguments on which the plaintiff’s case 1s known to rely.”).

101143899 8 3
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1 No person in the United States shall, on the basis of sex,
be excluded from participation in, be denied the benefits

2 of, or be subjected to discrimination under any
educational program or activity receiving Federal

3 financial assistance . ... (emphasis added).

4 Title IX applies only against fund-recipient school districts, not

5 || individual teachers, administrators, employees, or officers. Gebser v. Lago

6 || Vista Indep. Sch. Dist., 524 U.S. 274, 290 (1998). Under the statute’s

7| enforcement mechanism, the federal government can terminate funding to a

8 || discriminating school district. Id. at 286. The statute also includes a narrow

9| implied, private right of action. Id. at 284. Title IX claims may be based on

10 || either teacher-on-student harassment or student-on-student harassment, but
11| different standards apply in each circumstance. Compare id. (teacher-on-

12| student harassment), with Davis v. Monroe County Bd. of Educ., 526 U.S. 629,
13 || 650 (1999) (student-on-student harassment).

14 As one commentator observed: “[T]he Supreme Court established

15 || extraordinarily high barriers to recovery in Title IX suits” thus “creating a

16 | narrow path to victory.” Note, The Evolution and Limits of Title IX Doctrine

17| on Peer Sexual Assault, 45 Harv. C.R.-C.L. L. Rev. 95, 106 (Winter 2010)

Las Vegas, NV 89169-5996

18 | (emphases added). While it is very difficult to prove a claim under Title IX in

{:}{;m 3993 Howard Hughes Pkwy, Suite 600

19 || the context of teacher-on-student harassment, it is even more difficult in the
20 || student-on-student context. Davis, 526 U.S. at 653; accord Sauls v. Pierce

21| Cnty. Sch. Dist. 399 F.3d 1279, 1284 (11th Cir. 2005) (“The Supreme Court has
"""" =2 applied a more rigorous standard when a Title IX plaintiff seeks damages

23 | against a school district for student-on-student harassment.”). Indeed, “[t]he
24 | high burden of Davis ensures school districts are not financially crippled

25| merely because immature kids occasionally engage in immature sexual

26 | behavior.” Hill v. Cundiff, 797 F.3d 948, 970 (11th Cir. 2015).

27 This case involves allegations of student-on-student harassment only.

28 | (Nolan, Day 1, at 65:5-8; Ethan, Day 1, at 142:8-14).

101143899 8 4
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Plaintiffs must prove five elements to establish Title IX liability: First,
that CCSD itself, not just school staff, had actual knowledge of the alleged
sexual harassment and an opportunity to take corrective action. Gebser, 524
U8, at 288-90. Second, that CCSD “itself intentionally acted in clear violation
of Title IX by remaining deliberately indifferent to” the known sexual
harassment. Davis, 526 U.5. at 642. Third, that CUSIYs deliberate indifference
caused the harassment or made plaintiffs more vulnerable to it. Id. at §44-45.
Fourth, that the alleged sexual harassment was “severe, pervasive, and
objectively offensive.” Id. at 650. Fifth, that the harassment effectively barred
Ethan and Nolan’s access to educational opportunities or benefits. Id. Each
element will now be discussed, and plaintiffs’ failure to prove each element

will be demonstrated.

1. Element 1 (Title IX): Plaintiffs did not prove
CCSD had “actual knowledge”
of the alleged sexual harassment

a. ADDITIONAL LAW RELATED TO
“ACTUAL KNOWLEDGE” ELEMENT

The “actual knowledge” standard is clear. Under Title IX, plaintiffs
cannot rely on theories of vicarious liability, such as “respondeat superior or
vicarious lability under Title IX). Instead, “a recipient of federal funds may
be liable in damages under Title IX only for its own misconduet,” not the
misconduct of its students, agents, or employees. Dauvis, 526 U.5. at 6840. Thus,

Title IX liability attaches oniv if the school district—and not merelv its school-

level emplovees—is actually aware of the harassment.

To satisfy this high standard, plaintiffs must prove that an “official who
at a minimum hald] authority to address the alleged discrimination and to
institute corrective measures on |CCSD’'s] behalf hald] actual knowledge of

discrimination.” {d. The official must be “high enough up the chain-of-

101143899 8 5
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command that his acts constitute an official decision by the school district

itself not to remedy the misconduct.” Floyd v. Waiters, 171 F.3d 1264 (11th

Cir. 1999) (emphasis added). This rule makes sense. Because a Title IX
judgment penalizes an entire school district and diverts public funds from the
education of all students to the personal compensation of a single individual,
such a harsh result is justified only when a district official, high enough to be
deemed the district itself, has actual knowledge of the discrimination and
responds with deliberate indifference. Thus, while a principal’s knowledge of
alleged sexual harassment might be imputed to the school itself, it is not

imputed to the entire school district for Title IX purposes.

b. THE EVIDENCE: NOLAN ADMITTED HE REPEATEDLY
CONCEALED THE ALLEGED HARASSMENT

Here, neither plaintiff offered any evidence—of any kind-—that an

appropriate, district-level official had any knowledge of any sexual harassment

before the boys withdrew from the school in early February 2012, Instead, both
plaintiffs (and their mothers) repeatedly concealed the alleged sexual
harassment, despite several inquiries by GJHS staff and other opportunities to
disclose it.F The following evidence exemplifies Nolan’s admitted, deliberate

effort to conceal any alleged sex- or gender-based harassment:

5 In addition to the evidence that follows in the text, Plaintiffs’ Closing Argument
Memorandum (“Pls’ Brief”) also concedes that Ethan and Nolan (and, in some instances,
their mothers) repeatedly and consistently concealed important information from CCSD. See,
e.g., Pls’ Brief at 4:10-11 (Nolan was “too embarrassed to mention the homophobic and sexual
content of the slurs that he was enduring”), 4:14-15 (Nolan “was reluctant to discuss the
homophobic sexually-oriented nature of the bullying”), 4:23-24 (“Because of this fear of
retaliation, Nolan decided not to tell any adults about any further bullying directed at him,
and instead, to endure the torment in silence”), 6:25-26 (“Like his friend Nolan, Ethan also
chose not to report the bullying that he was enduring for fear of retaliation . ...”), 8:26-27
(Nolan “did not mention the stabbing nor the homophobic, sexually-oriented slurs”), 11:25-26
(“the bullying of Ethan and Nolan by C[.] and D[.] continued out of sight of Mr. Beasley”),
12:1-2 (“Ethan and Nolan continued to employ the strategy of trying to ignore the problem,
feeling that any further complaints would just lead to greater retaliation”), 14:4-5 (“Nolan
filled out a complaint at the Dean’s office. He did not mention the homophobic slurs that
were directed at him but just described being bullied”), 14:7-8 (when Nolan met with Dean
Winn, “[h]e did not recount [to] her the homophobic slurs”), 15:1-2 (“Nolan did not report the
stabbing incident to either his parents, the Dean or any other school official, fearing that it
would incite further retaliation from C[.]”), 16:28-17:3 (the first time Nolan met with Dean
Winn, “he was embarrassed to disclose the full sexual nature of the names he was being

101143899 8 6
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¢ Nolan's first incident report: Nolan testified that C. began insulting him

with homophobic slurs “midway through the first week” of their 6th

grade year. (Nolan, Day 1, at 39:1-15). He also testified that just days
later, on or about September 7, he wrote an incident report concerning

C.s behavior. (Id. at 42:8-43:1). However, Nolan admits that he chose not

to describe any of the alleged homophobic or sexual slurs in this first

report. (Pls’ Brief, at 14:5-9 (citing Nolan, Day 1, at 44:5-10)).

¢ Nolan’s firet meeting with Bean Winn: A day or two later, Dean Winn
called Nolan to her office to discuss Nolan’s first incident report. (Nolan,
Day 1, at 44:5-45:12). However, Nolan again admits he did not disclose
the “homophobic sexually-oriented nature of the bullying.” (Pls’ Brief, at

4:14-15; Nolan, Day 1, at 46:2-3).

e { allegedly “stabs” Nolan, but Nolan does not report it: Nolan admits

that Dean Winn promptly responded to his first report. Specifically, he
admits that as a result of his first report, Dean Winn came into the band

classroom where Nolan “visually saw [her] speak to [C.].” (Nolan, Day 1,

at 87:9-88:1). Further, Nolan testified that just moments after Dean
Winn talked to C., C. called him a “tattletale,” “stabbed” him in the

genitals with a pencil, and stated that he was checking to see if Nolan
was a girl. (Nolan, Day 1, 46:18-49:9; 87:9-4). This incident appears to be

the primary basis of Nolan’s sexual harassment claim. (See, e.g., id. at

001326

called”), 18:5-6 (“Because of embarrassment and fear of retaliation neither Ethan nor Nolan
voluntarily told their parents about the bullying they were enduring”), 34:1-5 (“The bullying
of Ethan and Nolan . . . continued throughout the rest of September [after Mrs. Bryan’s
September 15 email] and into October [before Mrs. Bryan’s October 19 email]. . . . Neither

Ethan nor Nolan wanted to complain based on the prior lack of remedial action by the
school”).

Regardless of the reasons why plaintiffs concealed information concerning the alleged
sexual harassment (even if they thought concealing the information furthered their interests

better than disclosing the information), the fact remains that they did not disclose the

information to the school. And, the school (and most certainly the school district) cannot be

deemed to have actual knowledge of that which plaintiffs intentionally and admittedly
concealed.

101143899 8 7
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1 891:2-6). Nolan admits, howeuver, that he chose not to report it to anyone al
2 the school—or even to his own parenis. ({d. 48:13-48:2}.
3 e Mrs. Bryvan omits important information from her Septermmber 15 email:
4 Mrs. Bryan testified that when she wrote her September 15 email about
5 the pencil incident, she had been told that C. said, as he poked Nolan,
6 that he wanted to see if Nolan was a boy or a girl. (M. Bryan, Day 3, at
7 35:18-36:8 (“T'm sure [Ethan] mentioned that to me, yes.”}}. But, Mrs.
8 Bryan did not include this information in her September 15 email. (Jd. at
9 36:7-9). She also allegedly knew that C. had been calling Nolan a givl—
10 but she did not disclose that information either. (Jd. at 36:10-16). Worse,
11 Mrs. Bryan knew that Nolan was being called very specific homophobic
% 12 names but she failed to disclose this information in her September 15
z; o 13 {and October 19) email. (Jd. at 36:17-39:11).
E g 14 ¢ Nolan meets with Counselor Halpin and conceals the harassment: Mrs.
%D % 15 Bryan testified that she knew specific details about the alleged
=z
§ §D 16 homophobic language before she sent her September 15 email. (M. Bryan,
% E 17 Day 3, at 38:19-39:11). That email described the alleged pencil incident,
g‘i‘ 18 but 1t said nothing about any sex- or gender-based statements or
§ 19 homophobic slurs. (Sep. 15 Email, Trial Ex. 4). Again, it said nothing
g,g 20 about C.s alleged statement that he was checking to see if Nolan was o
§ 21 girl. (Id.). Counselor Halpin read the late-night September 15 email the
wd 22 next morning, and he immediately called Nolan into his office to discuss
23 it. (Nolan, BDay 1, at 50:14-51:23; 95:22-98:25). Nolan admits that
24 Counselor Halpin asked if he “had been bullied and what was oceurring
25 in the classroom.” (Id. at 50:14-51:28). In response, Nolan—by his own
26 admission—IUled to Counselor Halpin, and told him “everything was fine
27 and that nothing was happening.” (Jd. 50:14-51:23; 95:22-98:25).
28
101143899 8 8
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1 Q. And in that . .. first meeting that you had with Counselor
Halpin, he asked you about the whole situation with the
2 bullying and everything?
3 A.  Yes.
4 Q. He asked you if everything was okay in your classes?
A.  Yes.
5 . .
Q. And you told Mr. Halpin that everything was okay and
6 everything was fine?
. A, Idid.
Q. In other words, . . . he responded and followed up with you
8 to make sure that you were—you were good, right?
9 A.  Yes.
10 Q. Was your statement to Mr. Halpin true?
" A.  No.
8 (Id. 97:2-16). Neolan could have disclosed the alleged harassment, but he
o 12
3 decided to affirmatively conceal it. Indeed, Nolan intentionally deceived
2 13
29 Mr. Halpin for the very purpose of keeping him from taking further
a4 14
® 3 action. (Id. 51:13-18).
O - | . |
s < s Nolan meets with Uounselor Halpin a second time and again conceals the
o & 16
§ % harassment: Nolan also admits that Counselor Halpin called him to his
A 17
o office a second time to “make sure everything was going well in school
st § 18
g 3 and band” and that he again lied to Counselor Halpin to conceal the
19
{\i harassment. (Jd. 98:6-8). Nolan’s admissions with respect to this meeting
{3 20
% clearly iliustrate his intent to conceal:
- 21
% Q. And in response, you again told him that everything was
"""" =522 continuing to be okay and everything was good, right?
23 A. Yes.
24 Q. And was that response of yours truthful?
A.  No.
25 . . .
Q. Were you purposely trying to mislead Mr. Halpin?
26 A.  Yes.
27 Q. You were purposely trying to mislead him into believing
that the mistreatment from C[.] and DJ[.] had stopped —
28
A.  Yes.
101143899 8 9
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Q. -- when in reality it had not?
A.  That is true.
Q. In other words, by telling Mr. Halpin that everything was

good between you and C[.] and D|[.], you were hoping that
he would not follow up with those two boys, right?

A.  That is correct.
(Id. 98:2-25). Counselor Halpin believed Nolan when he repeatedly stated
that everyvthing was fine. (Halpin, Day 3, at 141:21-142:6).

Nolan files a second incident report and conceals both the “stabbing” and

sex-based insults: On September 22, the day after Nolan’s parents

learned about the alleged stabbing, Nolan filed yet another incident
report with Dean Winn. In this second written report, he again concealed
any sex- or gender-based harassment and even omitted any reference to
the “stabbing.” ({d, 94:20-95:10). Instead, he reported seemingly
innocuous conduct. Specifically, his second report states only the
following: “Cl.] was messing with my hair, kicking the instrument and
also blowing air in my face. He called me duckbill dave and another kid
Phil the Fail.” {Id.; Incident Report, Sep. 22, 2011, Trial Ex. 9). While
Nolan had the opportunity to tell the dean about any and all of the
alleged sexual harassment, he again chose to conceal it.

Ethan and Nolan continue to mislead Counselor Halpin: Following the

September 15 email, Counselor Halpin periodically checked on Ethan and
Nolan when he saw them in the lunchroom. Each time, Ethan and Nolan
told him evervthing was fine. (Halpin, Day 3, at 146:12-148:2).

Nolan's concealment was complete, even from his parents: Nolan admits

he “purposely hid the frequency and intensity of the continuing bullying
acts even from [his] parents” and that “each time Mr. Halpin, Mr.

DePiazza or gnyene af the school asked how things were going, asked if

the was] okay, each time [he] told them that everyvthing was fine.”

101143899 8 10
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{(Nolan, Day 1, at 113:6-14) {emphasis added)}. Indeed, Nolan's mom
testified that, after learning of the pencil incident, she asked Nolan every
day how he was doing and every day Nolan sald he was fine. (A, Hairr,
Day b, at 22:15-24, 41:17-42:1). dJust like Mr. Halpin, Nolan’s mom also
believed Nolan when he repeatedly said he was fine. ({d. at 42:6-8).

c. THE EVIDENCE: ETHAN ADMITTED HE REPEATEDLY
CONCEALED THE ALLEGED HARASSMENT

Ethan also concealed any alleged sex-based harassment until gfter he
anyone at the schoel that he was being mistreated (Kthan, Day 1, at 151:2-9;
Ethan, Day 2, at 12:17-14:9, 17:6-8), the following testimony evidences his
active concealment {and concealment by others):

¢ Mrs. Brvan intentionallv fails to disclose information to COSD: Mrs.

Bryan admits she knew Ethan was being harassed long before she sent
the October 19 email, but Ethan did not want her to say anything to the
school. (M. Brian, Day 3, at 73:11-18). As Mrs. Bryan testified, “Ethan
had asked me to let him handle it . ... He didn’t want to have . . . his
mommy take care of everything.” (M. Brvan, Day 2, at 161:7-9). Ethan
also asked his mom not to intervene on his behalf because he felt things
might get worse. (M. Bryan, Day 8, at 74:9-16). Accordingly, instead of
conveying her knowledge to the school, Mrs. Bryan savs she “stepped
back and tried to allow Ethan to take cave of it by himself . . . to be
considered a big boy and be strong.” (Id., Day 2, at 161:21-24). Mrs.
Bryan's parenting decisions certainly are not being questioned; however,
her decision to intentionally withhold information from CCSD, while now
trying to hold CCSD liable for not acting on the knowledge she withheld
is questioned.

e Mrs. Brvan omits anv sexual language from her October 19 email: Mrs.

Bryan testified that she learned about numerous alleged sexual and

101143899 8 11
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1 homophobic insults on October 18, 2011. (M. Bryan, Day 2, at 159:17-
2 164:16; Day 3, at 54:17-55:11). That same evening, she discussed these
3 slurs and sexual insults with her husband (Id.). And because she “was
4 disgusted” by the alleged insults she “started to write” her second email,
5 which she sent early in the morning on October 19. (Id. at 162:20, 164:2-
6 5). However, the October 19 email says nothing about any sexual language
7 or homophobic slurs because she was “absolutely” uncomfortable to write
8 them out (M. Bryan, Day 3, at 55:12-17), even if she (1) had no hesitation
9 to describe them in detail at trial or to (2) sue CCSD for failing to take
10 action regarding the insults she was too uncomfortable to disclose.
11 Instead, with respect to insults, Mrs. Bryan’s October 19 email states
% 12 only that C. called Ethan a “big fat ass.” (October 19 Email, Trial Ex.
i; o 13 8). Thus, immediately after learning about all of the alleged sexual
E g 14 language and homophobic slurs at issue in this case, Mrs. Bryan sent an
g % 15 email to GJHS employees that did not describe any of it. (Id.).
% ?fo 16 ¢ Bthan conceals anv sex-based insults in his incident report: On October
% E 17 19, Ethan submitted an incident report of his own. (E. Bryan Incident
ﬁé 18 Report, October 19, 2011, Trial Ex. 506). Consistent with the omissions in
i%:f 19 the October email that his mother sent just hours earvlier, Ethan's report
§f§ 20 says nothing about any sexual language or homophobic shurs. Instead,
§ 21 Ethan concealed any such information and wrote only the following: “1
i 8 22 had apparently sat where Cl.] wanted to place his instrument, while he
23 wasn't there, When he returned, he started hitting me with his trombone.
24 Then the teacher walked in and he immediately stopped.” (Jd.). Like
25 Nolan, Ethan had a chance to describe the alleged sexual harassment,
26 but he chose to conceal it.
27 e Bthan repeatedly misleads Dean Winn: Ethan admits that Dean Winn
28 brought him to her office to discuss the band class situation. (than, Day
101143899 8 12
00133
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1, at 124:1-125:3). He further admits that when she asked “what was

happening,” he stated that “everything was fine.” (d., Day 2, at 14:10-

15:12). Moreover, he admits that when Dean Winn asked him “if the prior

problems in the band class were being resolved,” he told her “ves.” (Jd. at

160:7-162:18). Kither these statements are true, and the alleged

harassment had stopped, or they are false, and Ethan concealed it.

¢ Fthan misleads other GJHS administrators: Similarly, at various times,

Ethan was approached in the lunchroom by either Counselor Halpin or

Assistant Principal DePiazza, who asked how he was doing. Each time

Ethan said “everything was fine.” (Kthan, Day 2, at 15:13-16:22).

s Between October 19, and the bovs' February withdrawal, both plaintiffs

and their mothers were silent about the band class: Following the events

of Qctober 19, neither plaintiffs nor their mothers said anything to
anyone at (GJHS about any misbehavior directed at Ethan or Nolan.

Thus, if any harassment continued between October 19 and plaintiffs’

February withdrawal (a period of 4.5 months), plaintiffs concealed it from

COSD until after they withdrew.

d. BY REPEATEDLY CONCEALING THE ALLEGED
HARASSMENT, BOTH PLAINTIFFS INTENTIONALLY

PREVENTED CCSD FROM TAKING CORRECTIVE ACTION
Both boys admit that they concealed the alleged harassment for the very

purpose of preventing CCSD from taking corrective action, due to a fear that

C. might retaliate. (E.g., Nolan, Day 1, 48:13-49:2, 51:14-18, 63:16-24; Ethan,

Day 1, at 131:2-10; P1s’ Brief, 8:24-28, 12:1-2, 15:1-2, 18:6-7; see also supra

n.5). Following Nolan’s first incident report, and Dean Winn’s swift response,

plaintiffs apparently—and correctly—recognized that the school would take
corrective action in response to any known student-on-student misconduct.

(Id.). Both boys believed that such corrective measures could lead to future

retaliation from C. (Id.). So, by their own admission and in furtherance of what

101143899 8 13
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1 || they then-believed to be in their own best interests, they repeatedly concealed
2 || the alleged harassment in a deliberate effort to prevent CCSD from taking

3 || corrective action. (Id.).

4 Remarkably, they now seek Title IX damages for CCSD’s alleged failure
5 || to take the exact corrective and investigative measures that they deliberately
6 || prevented. They concealed the alleged sexual harassment to prevent CCSD

7 || from acting, and now they demand compensation because action was not

8 || taken. This is the opposite of “actual knowledge.” Moreover, it directly

9 || contradicts Gebser, which states that school districts must have the

10 | opportunity to correct known harassment before a court can divert education
11 | funding—whether by limiting Title IX funding or awarding Title IX

12 || damages—from educational purposes. 524 U.5. at 289. (“[A] central purpose of
13 || requiring notice of the violation ‘to the appropriate person’ and an opportunity
14 || for voluntary compliance before administrative enforcement proceedings can
15 || commence is to avoid diverting education funding from beneficial uses where a

16 | recipient was unaware of discrimination in its programs.”) Under Gebser and

Las Vegas, NV 89169-5996

17 || its progeny, the lack of actual knowledge is fatal to the Title IX claim.

{:}{;m 3993 Howard Hughes Pkwy, Suite 600

18 e. NEITHER PLAINTIFF PROVED THAT CCSD HAD PRE-
‘ WITHDRAWAL NOTICE OF ANY SEXUAL HARASSMENT
fﬁ: P On rebuttal, Nolan might try to demonstrate “actual knowledge” of
g 2(1) sexual harassment by citing Mrs. Hairr’s testimony that, in September, she
% L, verbally told Assistant Principal DePiazza that C. asked if Nolan was “a little
gir]” during the pencil incident. (See Pls’ Brief at 22). Similarly, Ethan might
. cite Mrs. Bryan’s testimony that, during an October 19 meeting, she and her
* husband told Dean Winn about the alleged homophobic slurs and other sexual
= language directed toward Ethan. (Id. at 36). Critically, this is the only
2 testimony even remotely suggesting that anyone at GJHS knew about any sex-
Z or gender-based harassment, and it fails to satisfy the “actual knowledge”

element for several reasons.

101143899 8 14
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i. Neither plaintiff even attempted
o) to prove that an appropriate
CCSD official had “actual
3 knowledge” of any sexual harassment
4 First, even if the mothers made such statements to Assistant Principal

5 || DePiazza and Dean Winn, plaintiffs have never argued—even at this late
6 || stage—that these school-level employees are CCSD officials “high enough up
7| the chain-of-command that [their] acts constitute an official decision by the

g || school district itself not to remedy the misconduct,” Floyd, 171 F.3d at 1264
10 || the first time in their rebuttal. Supra n.4.

11 More importantly, plaintiffs offered no evidence that these two middle-
12 || school-level employees have CCSD’s authority to address Title IX

13 || discrimination—and thereby jeopardize Title IX funds—on behalf of the entire

14 || school district, including its 350+ other elementary, middle and high schools.

15 || Indeed, nothing in the record even remotely supports this proposition.

16 Similarly, plaintiffs have never argued that anyone outside the school—

Las Vegas, NV 89169-5996

17 || let alone a CCSD official—had any knowledge of the alleged harassment before

18 || Ethan and Nolan withdrew. Instead, plaintiffs imply respondeat superior and

{:}{;m 3993 Howard Hughes Pkwy, Suite 600

19 || attempt to hold the entire district responsible for what two middle-school-level
20 || employees allegedly knew about the alleged sexual harassment. The Gebser

71 || court expressly rejected such vicarious liability under Title IX and instead

,,,,,,, &8 9y || requires that an appropriate district official have “actual knowledge” of the

23 || harassment. 524 1J.5. at 290. Therefore, because plaintiffs do not argue and

24 || did not prove that an appropriate CCSD official had “actual knowledge,”

25 || neither of them proved the first element of a Title IX claim.

26 ii. Mrs. Bryan’s “actual knowledge”
testimony is not credible
27 . .. . .
Further, while plaintiffs and their mothers authored at least five
28

documents complaining about the band class, none of those contemporaneous

101143899 8 15

001334

001334

==



GgeeLoo

00133%

1 || writings mentioned any sexual harassment.® This puts plaintiffs in an

2 || incredible position. It forces them to testify that despite memorializing five

3 | separate complaints in this sexual harassment case, they saved all information
4 || concerning the alleged sexual harassment for two oral, highly-disputed

5 || conversations. That is, they ask the Court to ignore their five written

6 || statements, which say nothing about sexual harassment, and take them at

7 || their word that they disclosed such harassment during uncorroborated

8 || conversations with Dean Winn and Assistant Principal DePiazza, despite

9 | evidence to the contrary. This testimony simply is not credible.

10 For example, while Mrs. Bryan testified that she told Dean Winn about
11 || some of the homophobic slurs during their October 19 meeting, her testimony
12 || is inconsistent, incredible and disputed. Mrs. Bryan testified she knew all the
13 | homophobic names the boys were being called but she admits not including

14 || any of them in her October 19 email because she was too uncomfortable to

15 || write them out. (M. Bryan, Day 3, at 55:12-17). Yet, she says she met with

16 | Dean Winn the same morning and verbally uttered the same names she was

Las Vegas, NV 89169-5996

17 || too uncomfortable to write. Dean Winn vigorously disputed that testimony.

18 | With tears in her eyes, Dean Winn explained that she is particularly sensitive

{:}{;m 3993 Howard Hughes Pkwy, Suite 600

19 || to homophobic harassment because she raised a gay niece who was often

20 || subjected to it. (Winn, Day 4, at 164:14-168:5). She explained that if the

21 || Bryans had described such homophobic language, it would have evoked very
——————— €8 27| strong emotions, and she would most certainly remember it. (Id.). Thus, she

23 || testified to a “100 percent” certainty, that Mrs. Brvan did not disclose such

24 || homophobic slurs or language. (Id.).

25 Dean Winn’s testimony is “100 percent” consistent with Mrs. Bryan’s
26 || October 19 email (sent the same morning), which conspicuously fails to

27

8 6 September 15 Email, Trial Ex. 4; October 19 Email, Trial Ex. 8; Nolan September 22
Incident Report, Trial Ex. 9; Ethan October 19 Incident Report, Trial Ex. 506; see also Nolan,
Day 1, at 42:8-43:1; PIs’ Brief, at 14:5-9.
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1 || describe any of the homophobic insults Mrs. Bryan claims to have shared with
2 || Dean Winn during the October 19 meeting. (October 19 Email, Trial Ex. 8).

3 | Likewise, Dean Winn’s testimony is “100 percent” consistent with Ethan’s

4 || October 19 incident report, which too fails to describe any of the homophobic-,
5 || sex-, or gender-based insults of any kind. (Ethan Report, Trial Ex. 506).

6 The Bryans’ failure to describe any such language in the October 19

7 || email and October 19 incident report, coupled with Dean Winn’s emotional

8 || testimony about the October 19 meeting, supports only one conclusion: Mrs.

9 || Bryan did not describe any such language to Dean Winn. And had she actually
10 || done so, it would have been easy to corroborate. Indeed, Mr. Bryan was also at
11 || the meeting, (M. Bryan, Day 3, at 6:10-13), and plaintiffs could have easily

12 || called him to corroborate Mrs. Bryan’s version of the facts. Tellingly, however,

13 || they chose not to do so.

8
i 14 iii. Mrs. Hairr’s “actual knowledge”
® 9 testimony is not credible
i‘g g 15 Mrs. Hairr’s testimony that she told Assistant Principal DePiazza that
§ é§° 16 C. asked if Nolan was a “girl” during the pencil-incident also lacks credibility.
‘g 3 17 It too is entirely uncorroborated, and it contradicts Assistant Principal
g 18 DePiazza’s testimony concerning the conversation. (DePiazza, Day 2, at
§ 19 143:23-144:18). Worse, the whole story about C.’s supposed “see if you're a girl”
% \\ 20 comment is entirely new. The comment is not discussed in any of the
{3“, 21 contemporaneous evidence, including the incident reports, (Trial Exs. 9, 506),
~E oz or Mrs. Bryan’s emails, (Trial Exs. 4, 8). In fact, plaintiffs do not even describe
23 it in the complaint—though it is the single event on which Nolan’s “gender-
24 stereotyping” and “actual knowledge” theories now rely. Nobody mentioned
25 this “see if you're a girl” comment until late in discovery, when plaintiffs
26 abandoned their perceived-sexual-orientation theory and switched to their
27 present gender-stereotyping theory. That is, plaintiffs said nothing about this
28

single, gender-related comment—until after they admitted that no one at
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1 || GJHS perceived them as gay, (Nolan, Day 1, 1027:24-109:9;Ethan, Day 2, 11:4-
2 || 12:11), and they could no longer prove a perceived-sexual-orientation claim.

3 Moreover, Ethan had every opportunity to corroborate Nolan’s

4 || testimony concerning the alleged “see if you're a girl” comment, but he did not
5 || do so. Thus, nobody corroborated the “see if you're a girl” comment; nobody

6 || corroborated Mrs. Hairr’s testimony that she shared this comment with

7 || Assistant Principal DePiazza; and nobody explained why plaintiffs failed to

8 || remember this comment until they were forced to abandon their perceived

9 || sexual orientation claim. The Court can certainly conclude the “see if you're a

10 | gir]” comment is a litigation-enhancing after-thought.

11 f. NO CCSD EMPLOYEE HAD ANY PRE-WITHDRAWAL
8 KNOWLEDGE OF THE ALLEGED SEXUAL HARASSMENT
P 12 : : : : :
5 Consistent with the forgoing, all of the GJHS witnesses unanimously
2 13
Za testified that they had no knowledge of any sex-based, gender-based, or
g4 14 : :
® 9 homophobic language before Mrs. Bryan sent her February 7 email. (E.g.,
2z 15
g 5 DePiazza, Day 2, 119:8-120:21; Beasley, Day 4, 67:25-68:3, Winn, Day 4, 165:4-
e & 16 L : : : :
g 2 19). Added to plaintiffs’ admitted concealment, this unanimous testimony
28 17
- confirms that nobody—Ilet alone an appropriate CCSD district-level official—
18 18
g g had any “actual knowledge” of any alleged sexual harassment before Ethan
19
X ‘ and Nolan withdrew on or about February 1.7 Thus, neither Ethan nor Nolan
ol 20 : : .
% proved “actual knowledge” at trial, and unless the Court finds otherwise, it
- 21
% v need not address the remaining elements of their Title IX claims.
,,,,,,, R 22
1111
23
1111
24
1111
25
26
27| = Further, because neither the plaintiffs nor their mothers said anything about any

harassment to anybody at the school between October 19 and plaintiffs’ early February
28 withdrawal, CCSD necessarily lacked any “actual knowledge” of any alleged sexual
harassment that occurred during this 4.5 month span.
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2. Element 2 (Title IX): Plaintiffs did not
prove that CCSD was “deliberately indifferent”
to the known sexual harassment

a. ADDITIONAL LAW RELATED TO
“DELIBERATE INDIFFERENCE” ELEMENT

CCSD “is liable for damages only where [it] intentionally acted in clear
violation of Title IX by remaining deliberately indifferent to known acts of
harassment.” Davis, 526 U.S. at 642. “[T]he deliberate indifference standard
set forth in Davis sets a high bar for plaintiffs to recover under Title IX.”
Stiles ex rel. D.S. v. Grangier Cnty., Tenn., 819 F.3d 834, 848 (6th Cir. 2016).
Deliberate indifference requires “a state of mind more blameworthy than
negligence.” See Farmer v. Brennan, 511 U.S. 825, 835 (1994).

Indeed, “[e]ven gross negligence is insufficient to establish deliberate
indifference . . ..” Thomas v. Bruce, 2015 WL 3609693, at *3 (D. Nev. 2015);
accord Patel v. Kent Sch. Dist., 648 F.3d 965, 974 (9th Cir. 2011) (“[T]he

standard we apply is even higher than gross negligence”); Hendrichsen v. Ball
State Univ., 2003 WL 1145474, at *3 (S.D. Ind. Mar. 12, 2003), affd, 107 F.
App’x 680 (7th Cir. 2004) (holding that “even gross negligence[] does not rise to
the level of deliberate indifference”); McKay v. Dallas Indep. Sch. Dist., 2009
WL 615832, at *6 (N.D. Tex. Mar. 10, 2009) (“Deliberate indifference is a level
of intent beyond gross negligence that is applied in any number of contexts in
civil rights law.”); Morlock v. W. Cent. Educ. Dist., 46 F. Supp. 2d 892, 905 (D.
Minn. 1999) (recognizing “that deliberate indifference describes a level of
intent greater than gross negligence or recklessness”). Moreover, deliberate

indifference requires a culpable mental state. E.g., Patel, 648 F.3d at 974. As

the Supreme Court declared in Davis, liability exists only if the school
district’s indifference was “intentional[].” 526 U.S. at 642.
Further, Davis instructs that schools are vested with broad discretion to

deal with student discipline issues; therefore, just because a chosen response

does not end the harassment does not mean the school was deliberately
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indifferent to the harassment. 526 U.S. at 648 (“We stress that our conclusion

here . . . does not mean that recipients can avoid liability only by purging their
schools of actionable peer harassment or that administrators must engage in
particular disciplinary action.”). Indeed, “courts should refrain from second-
guessing the disciplinary decisions made by school administrators.” Dauvis,
526 U.S. at 648. To that end, a school district is “deliberately indifferent” only
if its “response to the harassment or lack thereof is clearly unreasonable in
light of the known circumstances.” Davis, 526 U.S. at 648 (emphasis added).
The relevant questions are not whether CCSD responded perfectly,® not
whether it responded effectively,? and not whether it could have done more.1¢
To be clear, “Title IX does not require [schools] to take heroic measures, to
perform flawless investigations, to craft perfect solutions, or adopt strategies
advocated by parents.” Counts v. N. Clackamas Sch. Dist., 6564 F. Supp. 2d
1226, 1241 (D. Or. 2009). And, a “claim that the school system could or should
have done more is insufficient” to establish deliberate indifference. Id.
“Ineffective responses” and even a “fail[ure] to follow [school] district policy
does not mean that [the] actions were clearly unreasonable.” Sanches v.
Carrollton-Farmers Branch Indep. School Dist., 647 F.3d 156, 168-69 (5th Cir.
2011); accord Gebser, 524 U.S. at 291-92 (a district’s “failure to comply with

[its] regulations, however, does not establish the requisite . . . deliberate

8 See e.g., Estate of Sisk v. Manzanares, 262 F. Supp.2d 1162, 1179 (D. Kan. 2002) (“the
relevant standard is deliberate indifference, not perfection”); Cox v. Dakota Cnty., 2012 WL
5907438, *2 (D. Minn. 2012) (“The Constitution does not require perfection from the County;
it requires only that the County does not act with deliberate indifference.).

9 See e.g., Facchetti v. Bridgewater College, 175 F. Supp.3d 627, 639 n.8 (W.D. Va. 2016)
(“even where the remedial action taken is ineffective in stopping the harassment, that does
not show deliberate indifference.”); Fennell v. Marion Indep. Sch. Dist., 804 F.3d 398, 411
(5th Cir. 2015) (“Ineffective responses . . . are not necessarily clearly unreasonable” and
therefore do not constitute deliberate indifference); Donovan v. Poway Unified Sch. Dist., 84
Cal. Rptr.3d 285, 299 (Cal. Ct. App. 2008) (“A response by the Defendant that is merely
inept, erroneous, ineffective, or negligent does not amount to deliberate indifference.”).

10 See e.g., Porto v. Town of Tewksbury, 488 F.3d 67, 73 (1st Cir. 2007) (“a claim that the
school system could or should have done more is insufficient to establish deliberate
indifference”); Harrington v. City of Attleboro, 172 F. Supp.3d 337, 345 (D. Mass. 2016)
(same); Jenkins v. Univ. osznn 131 F. Supp.3d 860, 887 (D. Mlnn 2015) (even though
university’s responses could ‘have gone even further or done more”, its actions were “far from
exhibiting deliberate indifference.”).
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indifference.”). Indeed, “[a]ctions and decisions by officials that are merely
inept, erroneous, ineffective, or negligent do not amount to deliberate
indifference . . ..” Moore v. Chilton Cnty. Bd. of Educ., 1 F. Supp.3d 1281,
1304 (M.D. Ala. 2014).

In short, deliberate indifference is a “high bar, and neither negligence
nor mere unreasonableness is enough.” Sanches, 647 F.3d at 167. This high
standard is designed and intended to be met only in “limited circumstances.”
Davis, 526 U.S. at 643, 649. Therefore, “courts must be careful to strictly

adhere to the exacting standards for deliberate indifference claims and avoid

the temptation to apply a lesser standard in acquiescence to any personal
sympathies or desires, no matter how justified.” Green v. Hooks, 2017 WL
1078646, *7 (S.D. Ga. 2017) (emphasis added).!! Indeed, as the Eleventh
Circuit noted with regard to deliberate indifference (revised here to reference
schools instead of prisons): “[W]e are . . . judges, not [school administrators],
and the standards . . . in this area of the law are exacting for the very purpose
of preventing . . . judges like us from meddling, even by our best lights, in the
administration of our nation’s [schools].” Goodman v. Kimbrough, 718 F.3d
1325, 1334 (11th Cir. 2013).

b. THE EVIDENCE: NOLAN FAILED TO PROVE
CCSD WAS “DELIBERATELY INDIFFERENT”
TO ANY SEXUAL HARASSMENT

Neither Nolan nor Ethan proved deliberate indifference. Instead, the

evidence demonstrates that the school took calculated, admittedly-effective

1 As the Fifth Circuit observed: “Judges make poor vice principals . ...” Estate of Lance
v. Lewisville Indep. Sch. Dist., 743 F3d 982, 996 (5th Cir. 2014). Moreover, even school-age
bullies have legal rights that must be taken into consideration. See e.g. Doe v. Galster, 768
F.3d 611, 621 (7th Cir. 2014) (in school disciplinary matters, there is a “tension between the
legal rights of all the students involved” and that “[s]chool-age bullies also have legal rights”)
(citing Goss v. Lopez, 419 U.S. 565 (1975)); Bd. of Educ. of City Sch. Dist. of City of New York
v. Mills, 741 N.Y.5.2d 589, 590 (N.Y. App. Div. 2002) (“school suspensions and expulsions
1mp11cate liberty and property interests of the student and, therefore, require the protections
afforded by constitutional due process of law”). Accordingly, the law gives school officials
wide discretion in making disciplinary decisions precisely because they have to balance the
interests of all concerned—and they have to make such decisions in real-time without the
benefit of months of discovery.
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1| steps to remedy the “known circumstances” as it learned about them. The
2 || following undisputed testimony exemplifies just some of the school’s efforts to
3 || remedy the conduct directed toward Nolan:
4 e Dean Winn responds to Nolan’s first incident report by meeting with
5 Nolan and reprimanding C.: On or about September 7, Nolan filed his
6 first incident report. (Nolan, Day 1, at 42:8-43:1). Nolan admits that just
7 a day or two later, Dean Winn took responsive action by calling him into
8 the office to discuss this first report. Nolan further admits that, after this
9 meeting, Dean Winn took more responsive action by going to the band
10 class and reprimanding C. (Id. at 87:9-88:1). Nolan admits that both the
11 frequency and intensity of the harassment decreased after Dean Winn took
% 12 this action. (Id. at 91:21-24).
i; o 13 o Counselor Halpin calls Mrs. Bryan to discuss her first email: The
E g 14 morning of September 16, Counselor Halpin read Mrs. Bryan’s late-night,
g % 15 September 15 email and attempted to call her, but he was forced to leave
% ?fo 16 a voicemail (Halpin, Day 3, at 42:7-22). In the voicemail, he explained
% E 17 that he was going to talk to Nolan and explain how to report the
ﬁé 18 situation. He also offered to discuss the situation with Mrs. Bryan. (Id.).
§ : 19 o Counselor Halpin meets with Nolan after reading the first email: That
%E 20 same morning (by the end of second period), Counselor Halpin brought
§ 21 Nolan into his office. (Id. at 137:23-140:20). During this meeting he
8 22 asked Nolan about the situation and encouraged Nolan to fill out an
23 incident report regarding the allegations in the September 15 email. (Id.)
24 In response, Nolan stated that everything was fine and (unknown to
25 Counselor Halpin) did not follow the instruction to submit an incident
26 report. ({d. 50:14-51:23; 95:22-98:25).
27 e My, Beasley rearranges the seats, reprimands C. and D., and refers C. to
28 Dean Winn: The very next school day, Mr. Beasley responded to the
101143899 8 22
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1 September 15 email with a four-part solution. (Beasley, Day 4, at 24:20-
2 25:18, 27:3-12, 55:15-58:8). First, he rearranged all the seats in the class
3 but, to protect Nolan, he did not announce why the change was being
4 made. (Nolan, Day 1, at 53:9-14, 81:16-22). At trial, Mr. Beasley
5 explained what he did and why he did it importantly, at this point in
6 time, there was absolutely no indication from anyone that Ethan was
7 being targeted):
8 A. I specifically remember re-seating the boys by
separating C[.] and Nolan, moving . .. Nolan to the front of
9 the room right in front of me, and C[.] behind him, both
10 students on the aisle where I had a good view.12 There was
nothing on their right to distract me, or to hide them. And I
11 also put Ethan next to C[.]
o Ethan is a big boy, and I thought C[.] might be a little
% 12 intimidated by him because of his size. He’s also very quiet,
5 and . .. I assumed that he would not become someone CI.]
£ 13 would talk with and get in trouble with, you know. When I
g a separate students who are being disruptive, I want to try to
84 14 put them by someone who I know will not be disruptive. . . .
23 5 (Id. at 55:15-56:2).
g % Second, as just mentioned in the quotation, Mr. Beasley moved Ethan—
S8 16
o % the largest student in the class and whom Mr. Beasley knew was Nolan’s
A 17
friend—next to C., because he believed C. was afraid of Ethan and that
18
Ethan’s physical presence and friendship with Nolan would deter C. from
19
bothering Nolan. (Beasley, Day 4, at 24:20-25:18, 27:3-12, 55:15-58:8).
20
Third, Mr. Beasley talked to C. and D. about their poor behavior. (Id. at
21
24:20-25:18, 55:15-58:8). Fourth, Mr. Beasley completed a form and
22
referred C. to Dean Winn. (C.’s Chronology of Behavior, Trial Ex. 5;
23
Winn, Day 4, at 139:22-140:5). After this seating change, Nolan
24
never told anyone that any bullying continued. (Nolan, Day 1, at
25
81:23-82:4).
26
27 While Mr. Beasley realized this arrangement had Nolan sitting directly in front of
28 Connor, he believed such would not be a problem because of the large space between rows
needed for music stands and instrument cases, especially rows separating trombone players,
who need extra room for their slides to extend. (Id. at 27:3-12, 50:6-16).
101143899 8 23
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Counselor Halpin meets with Nolan a second time: Two days later, on

September 22, Mrs. Hairr and Counselor Halpin discussed Mrs. Bryan’s
September 15 email. During the conversation, Counselor Halpin assured
Mrs. Hairr that he would meet with Nolan and take him to see Dean
Winn. (Halpin, Day 3, at 124:8-19). As promised, Counselor Halpin
initiated another meeting with Nolan and took him to Dean Winn’s office,
where Nolan completed an incident report that same day. (Id. at 126:11-
24; Nolan, Day 1, at 97:20-98:1; Nolan Incident Report, Trial Ex. 9).

Dean Winn meets with Nolan a second time: Dean Winn reviewed the

referral from Mr. Beasley and Nolan’s September 22 incident report,
which said nothing about any sexual harassment. (Trial Ex. 9). She then
brought Nolan into her office, where he told her the harassment in band
had completely ceased. (Nolan, Day 1, at 111:5-112:9). Unlike other
instances when Nolan admitted lying to school administrators by saying
everything was fine, Nolan testified that this time he was telling the
truth when he told Dean Winn the “bullying,” the “harassment,” “[t]he
name calling and everything [he was] experiencing” in the band class had

ceased. (Id.)

Q. And following your one discussion with Dean Winn, the
bullying ceased in band, correct?

A. Yes.
(Id. at 113:3-5). Thus, no matter how much plaintiffs criticize the school’s

responses, those responses effectively ended any known harassment
directed at Nolan.

Dean Winn disciplines €. by placing him on BPC: After meeting with

Nolan, and learning that the harassment ceased, Dean Winn still
summoned C. to her office for a disciplinary interview. Following that
interview she put him on RPC for his prior behavior. (Winn, Day 4, at

125:11-12; 137:18-21).
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e Diean Winn holds a parent conference with C. and his mother: On

September 27, Dean Winn held the required parent conference with C.
and his mother. During the conference, C.’s mother assured Dean Winn
that she would talk to him about appropriate behavior. (Winn, Day 4, at
162:16-163:13).13

o After mSeptember 22, no further reports were made of misconduct
directed at Nolan until after Nolan withdrew from GJHS more
than four months later. Indeed, after September 22, Nolan failed to
report any on-going harassment to even his parents until just before
withdrawing from GJHS. (Nolan, Day 1, at 56:4-25, 73:12-74:5, 92:8-11).
He concealed this information from his parents for the same reason he
deceived the school—i.e., to avoid his parents from taking action. (Id. at
55:23-57:4, 60:6-61:3).

The foregoing examples demonstrate that CCSD was not deliberately

indifferent to what it knew about Nolan. Indeed, the foregoing demonstrates

anything but “an official decision by [CCSD] not to remedy the violation.”
Gebser, 524 U5, at 276, To the contrary, even Ethan admits the school tried
to assist Nolan by rearranging seats. (Ethan, Day 1, at 147:7-10).

In short, “deliberate indifference is a stringent standard.” Bd. of Cniy
Com'rs of Bryan Cnty v. Brown, 520 U.5. 397, 410 (1997). Nolan failed to
satisfy this stringent standard.

i

Iy

13 Involving an alleged bully’s parent can be a very effective disciplinary intervention. It
is well recognized that “resolving student disciplinary problems by seeking cooperation from
the adults in charge of the student . . . used in the search for common purposes of home and
school in solving discipline problems are in the best interests of everyone.” Graham v.
Knutzen, 351 F. Supp. 642, 670 (D. Neb. 1972), supplemented, 362 F. Supp. 881 (D. Neb.
1973). But even if this Court believes that different discipline would be more effective, the
controlling standard gives complete deference to the school’s disciplinary decisions, absent
proof of deliberate indifference. Supra Part I1.A.2.a.
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c. THE EVIDENCE: ETHAN FAILED TO PROVE
CCSD WAS “DELIBERATELY INDIFFERENT”
TO ANY SEXUAL HARASSMENT

The school responded similarly to the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>